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apportionment plan was invalid, where 5. States. ©=27 
there was no adequate justification for 
variances which ranged from plus 2335 
to minus 45.93% in house districts and 
from plus 26.14 to minus 72%  in senate 
districts, but that some military personnel 
might be excluded as permissible device 
for limiting impact of transients and non­
residents on legislative districting.

Objections overruled.
Decision of Superior Court affirm ed 

in part and reversed in part and the case 
remanded with directions.

Boochever, J., d ’ssented and filed 
opinion as to objections to interim plan. '

A la s k a  857
Tw j separate justifications for devia­

tion from Lkal population figures in  the 
apportionment o f state legislatures a re ; 
variance occurring because of uncontrolla­
ble factors, despite a gocd-faith e ffo r t to 
achieve mathematical precision, and factors 
incident to effectuation o f a  rational state 
policy, but the latter justification is g reatly  
limited. U.S.C.A.Const. Amend. 14.

6. States C=>27
Only a fte r good-faith e ffo rt has been 

made to achieve precise m athem atical 
equa'.ity in reapportionment of state legisla­
tures may variances be permitted and then 
state has burden of justifying in detail each 
such variance. U .S.C.A.Const Amend. 14.

1. States 0=27
It is constitutionally impermissible to 

discriminate against a class of individuals 
in legislative reapportionment plan merely 
because of nature of their employment. 
Const, art. 6, § 3; U.S.C.A.Const. Amend. 
14.

2. States 0=27
Census data was required to be em­

ployed in determining total population 
base for purposes of formulating an in­
terim reapportionment plan for legislative 
elections. C onst art. 6, § 3; U.S.C.A. 
Const. Amend. 14.

3. States 0=27
In fashioning interim apportionment 

plan for legislative elections, m ilitary per­
sonnel or civilians who were living in 
Alaska and enumerated in most recent 
census but who did not SI time possess 
intent of making Alaska their home would 
not be excluded from total population. 
Const, art. 6, § 3; U .S.C.A .Const Amend. 
14,

Opinion of Sept. 29, 1972

Constitutional Law 0=225(1)
The equal protection clause requires 

l^at the states make an honest and good- 
I2ith effort to construct districts, in both 
Rousts of its legislature, as nearly of equal 
population as practicable. U.S.C.A.Const. 
Amend. 14.

S tJ  P.2d— SAVi

7. States ©=27
Need for numerical adjustm ent is very  

focus of mandate to reapportion state legis­
latures. U.S.C.A.Const. Amend. 14.

8. States ©=27
Legislative reapportionment plan was 

invalid, where there was no adequate ju s ti­
fication for variances which ranged from  
plus 23.35 to minus 45.93% in house d is­
tricts and from plus 26.14 to minus 72%  
in senate districts. U.S.C.A.Const. Amend.
14.

9. Election ) ©=18 
States ©=27

M ilitary personnel as a class cannot be 
deprived of right to vote and cannot be 
arbitrarily  eliminated in population base 
used to design legislative apportionm ent 
scheme. U.S.C.A.Const. Amend. 14.

10. Constitutional Law C=225(l)
' .ates ©=27
Alaska’ constitutional provision speci­

fying that reapportionment shall be based 
upon civilian population w ;'h in  each lec­
tion district violated Federal Constitution 
insofar as it sought to exclude m ilitary as 
a class. Const, art. 6, § 3; U .S.C.A.Conr.t 
Amend. 14.

11. States ©=27
Although it is unconstitutional to  ex­

clude military as a class in reapportion­
ing state legislature upon basis of popula­
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tion , some military personnel may be ex­
cluded as permissible device for limiting 
im pact o f transients and nonresidents on 
legislative districting. Const, art. 6, § 3; 
CJ.S.C.A.Const. Amend. 14.

12. States €=27
I f  even one person is disenfranchised 

on any irrational ground, legislative dis­
tric ting  scheme rendering that result is in­
valid. U.S.C.A.Const. Amend. 14.

13. States €=27
W ith  respect to legislative distric'ing, 

attem pt m ust be made to arrive a t best ap­
proxim ation of population without losing 
sigh t of fact that right of equal representa­
tion  is also an individual and personal right. 
U .S.C.A.Const. Amend. 14.

14. Constitutional Law €=225(1)
States €=27
Upon adequate notice and opportunity 

to reg ister before use of master voter reg­
istra tion  list for legislative reapportionment 
purposes, plan based upon current voter 
reg istration  would be permissible under 
Federal Constitution in attempt to give ac­
curate assessment of military population 
presen t in state with intent to make A las­
ka the ir home and also plans based on ac­
curate  data of state citizenship or state 
residency could meet standards of federal 
equal protection clause. U.S.C.A.Const. 
Amend. 14.

15. Constitutional Law €=49
Unconstitutional provisions of Alaska 

Constitution requirir * that reapportionment 
• based upon civilian population within 

each election district as reported by the 
census is not severable; thus the entire 
provision is invalid. Const, art. 6, § 3; U.
S.C.A.Const. Amend. 14.

16. Action €=6
Inasmuch as the apportionment plan 

was unconstitutional, question as to politi­
cal affiliation of members composing ad­
visory reapportionment board was moot 
and, since appointments to board were 
made many months before final plan was 
promulgated by governor and interested 
parties had ample time to appeal from mo­

ment appointments were made, judgment 
on the issue as to composition of board was 
not required. Const. ? it. 6, § 8.

17. States <^>27
Inasmuch as governor in creating leg. 

islative reapportionment plan was not act­
ing from political considerations and per­
formed his function in good faith, any er­
ro r  in composition of advisory reapportion- 
inent board w ith respect to  political affilia­
tion of its member., was rendered harmless 
error. Const, art. 6, § 8.

18. States €=27
Purpose of constitutional provision 

that appointment to advisory reapportion­
ment board shall be made w ithout regard to 
political affiliation is to prevent appoint­
ment of board whose e ffo rts  might tasult 
in politically motivated reapportionment 
plan. Const, art. 6, § 8.

19. States ©=27
Constitutional requirem ent that ap­

pointments to advisory reapportionment 
board be made without regard  to political 
affiliation was not itquivalent of requiring 
a bipartisan board but, in reviewing validity 
of appointment, germane considerations in­
clude; the political affiliation  of members 
of board, nature of their activities in par­
tisan politics, particularly if from one po­
litical party only, and the expertise and 
general qualifications which members bring 
to the board. Const, a r t. 6, § 8.

20. States €=27
Creation of single-member legislative 

districts from  multimember districts was 
within powers available to  governor under 
constitutional provision a uthorizing him to 
redistrict by changing size and area of elec­
tion districts. Const, a r t. 5, § 6.

21. States C=27
G overnor's general power to reappor­

tion legislature includes right to utilize tool 
of designated scats w ithin multimember 
districts. Const, art. 6, § 6.

22. States <^>27
A need to truncate term s of incumbents 

may arise when reapportionm ent results w 
perm anent change in district lines which
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either exclude substantial numbers of con­
stituents previously represented by incum­
bent or include numerous other voters who 
did not have voice in selection of that in- 
cumben'. Const, art. 6, § 6.

23. State* €=27
Governor has power to term inate state 

senate terms as incidental to his general 
reapportionment powers. Const, a r t  6, § 
6.

24. State* €=27
Under Alaska Constitution, governor, 

with assistance of reapportionment board, 
has implied power to reapportion senate 
on interim basis. Const, art. 6, § 6.

John E. Havelock, Atty. Gen., Richard 
W. Garnett, III, Asst. Atty. Gen., Juneau, 
for petitioners.

Clifford J. Groh, of Groh, Benkert, 
Greene & W ?ller, Anchorage, for respond­
ents.

OPINION IN RE O B JEC TIO N S TO  
INTERIM  R E A PPO R T IO N M E N T  

PLA N

Before EONEY, C. J., and RA BINO- 
WITZ, CONNOR, E R W IN  and BOOCH- 
EVER, JJ.

RABINOW ITZ, Justice.

In ur Decision and O rder o ' May 26, 
1972,1 this court declared the rcapportion- 
ment plan embodied in the December 30, 
1971, Proclamation of Reapportionment and 
R estric tin g  unconstitutional under the 
equal protection and supremacy clauses of 
the Constitution of the United States of 
America. We reached this conclusion for 
the reason that the proposed plan in its 
overall reapportionment of the Senate and

!• Tlii* document is nttncb«d hereto o* part 
ot nn appendix to this pinion. Also in­
cluded In tbe nppendi.'. arc the Reference 
to Matters, Masters’ Order Estab­
lishing an Interim Reapportionment Plan, 
and Order Denying Objections to Interim 
Reapportionment Plan.

H . of Representatives would have es- 
tabln  election districts which failed to 
encompass "as nearly equal population pro­
portions as is practicable.” To insure com­
pliance with the equal protection require­
ments of Reynolds v. Sims, 317 U .S. 533, 
84 S.Ct. 1362, 12 L.Ed.2d 506 (1964), and 
its progeny, it was further determ ined th a t 
an interim  reapportionment and red istric t­
ing plan, designed to meet the im m inent 
1972 elections, required form ulation. In  
furtherance of this task, two M asters w ere 
appointed to assist the court in fash ioning  
an appropriate interim reapportionm ent 
plan.

On May 26, 1972, the appointed M asters 
were given the following instructions in 
pertinent p a r t :8

1. By use of the official Census o f 
1970, you should establish a population 
brse for the State of Alaska. T his popu­
lation base should include m ilitary p e r­
sonnel who were enumerated in the  1970 
Census.

2. You should make an inquiry to  de­
termine whether or not the num ber o f 
nonresident military personnel included 
in the 1970 Census can be determ ined. 
If a determination can be made, then 
you should subtract the number from  the 
total which you have arrived at in  p a ra ­
graph 1 above. You should also s ta te  the  
methods in detail by which you a rrived  at 
this determination.

A fter receipt of the M asters' Report,3 an  
"O rder Establishing an Interim  R eappor­
tionment Plan for 1972 Legislative E lec­
tions” was entered on June 14, 1972.4 In  
its relevant part this order stated:

By use of the O fficial Census o f  1970, 
the Court determines that the to tal popu­
lation base for the State of A laska shall

2. The complete letter of instruction* to the 
master* is nttuchcil hereto as part o f the 
nppendlx.

3. The Report is included in the appendix 
nttnchcd hereto.

4. This document is included In the appen­
dix attached hereto.
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be 302,361. This figure includes the mili­
ta ry  population residing in the State of 
Alaska at the time of the Official Cen­
sus of April, 1970. In  the time available 
to the Court for the preparation of the 
interim  plan, the Court could find no 
feasible method of excluding some or ali 
o f the military personnel from the total 
population base. M oreover’ computa­
tions revealed that changes in representa­
tion under the interim plan due to the in­
clusion of military personnel were mini­
mal.

[1-3] Subsequent to the entry of this 
court’s order establishing an interim reap­
portionment plan, petitioners filed objec­
tions thereto on the stated grounds:

The Court erred in instructing the 
m asters that the population base should 
include all military personnel who were 
enumerated in the 1970 census a rd  in al­
lowing nonresident military personnel 
enumerated by the census to be counted 
for the purpose of determining the popu­
lation size and s);ape c f particular dis­
tricts. . . .

Petitioners contended that the effect of the 
inclusion of all enumerated military per­
sonnel was to give grcatlcr political power 
to those communities which adjoin ma­
jo r  military installations In arguing for 
preservation of the civilian population con­
cept,® petitioners state that Alaska’s legis­
lature established a pnsum ption against 
residency of military pe rsonnel except on 
affirm ation of intent by the person involv­
ed that he chooses to be an Alaska resi­
dent.® In overruling petitioners' objection 
to the inclusion in the irte i 'm plan’s popu­
lation base of all military personnel who

5. Alnaku C on st, a r t . V I . § 3  provides ic  
p n r t : ‘ ‘R enpportidnm en t sha ll be based 
upon c iv ilian  p opu la tion  w ith in  each elec­
tion d is tr ic t ns reported by the census.”

6 . In  su pp o rt o f  th is arnuraent, petitioners 
cite  A S  1 5 .0 5 .0 2 0 . T h e  10 71  R cnppor- 
tionm ent P lan  include* Const G uard  P e r ­
sonnel, 3 ,7 5 2  resident aliens, and all 
m ilita ry  dependents. T h ese 'p e rson s  can ­
not be c lassified  as c itizens o t the S ta te  
o f A la sk a  under the test urged by pe­
tition ers .

were enumerated in the 1970 Census, in 
our order of Ju n e  20, 1972,7 we said in 
part:

[W e] could find no feasible basis for 
the exclusion o f  part o r  all of the mi!i- 
tary population from  the population ba.«s 
required fo r interim  reapportionmer.i. 
Under the A laska Constitution this base 
m ust include all residents of the State 
of Alaska as enum erated in the decennial 
census. T he base is no t limited to voter 
population. N either the 1971 reappor- 
tionment plan no r the materials relied 
upon by the petitioners provide a legal 
basis for identifying nonresident mi!-- 
tcry  personnel in  c rd r ;  to  eliminate them 
from the population base.

In  the absence of reliable data, the 
elimination o f  the m ilitary from the 
population base as a  class of persor.* 
would be a denial of equal protection of 
the law, prohibited by the Fourteenth 
Amendment to the U nited States Consti­
tution. (Footnotes omitted.)

Davis v. M ann, 377 U .S. 678, 84 S.Ct. 1441. 
12 L .E d.id  609, 617 (1964), instructs that 
it is constitutionally impermissible to di> 
criminate against a class of individual* 
merely because of the nature of their em­
ployment. Given Davis v. Mann, this court 
is nevertheless under the duty, pursuant 
to article V I, section 3 of the Alaska con­
stitution, to  employ census data in deter­
mining the to tal population base for pur­
poses of form ulating an interim rcappcr- 
tionment plan.* The census practice cf 
enum eration is as follows:

In accordance w ith census practice dat­
ing back to  1790, each person enumerated 
in the 1970 census was counted as an in-

7 . T h is  o rd e r  la in c luded  in the appendix st- 
tnclied h e re to .

8 . See n o te  1 ,  su p ra . In  reaching the con­
c lu s ion  th n t census da ta  m ust be en- 
p loyed , w e d o  no m ore than hold tbs*
(o r  p u rp ose s  o f fa sh ion ing  an  interim 
reapp o rt ionm en t p lnn  the uncoDititution* 
l im ita t ion  in  a r t . V I .  |  3 o f the A ls» »  
c on s t itu t io n  is severab le .
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habitant of h'.s usual place of residence, 
which is generally construed to mean the 
place where he lives and sleeps most of 
the time. This place is not necessarily 
the same as his legal residence, voting 
residence o r domicile.®

In light of the unconstitutionality of the 
civilian-military distinction made in arti­
cle VI, section 3 of the constitution of 
Alaska for purposes of determining the 
requisite population base and this provi­
sion’s fu rther requirem ent that Alaska’s 
population base be computed from census 
data, we concluded that in fashioning an 
interim reapportionment plan no lawful re­
quirement or reliable basis existed for iso­
lation and exclusion from the total popula­
tion base of those m ilitary or civilians who 
were living in Alaska and enumerated in 
the 1970 census but did not at the time pos­
sess the intent of m aking Alaska their 
home. Alaska’s constitution requires that 
the requisite population total be arrived at 
by use of the census data. I t  does not man­
date a population base composed exclusive­
ly of registered voters, citizens who have 
previously voted in Alaska, or only those 
people living in Alaska with the intention 
of making Alaska their home.10

It is for these reasons that this court de­
cided that petitioners’ objections to the in­
clusion of all m ilitary personnel, who were 
enumerated in the 1970 census in the total 
population base for purposes of determ in­
ing an interim reapportionment plan should 
lie overruled.11

*• Census Report P C (1)-C 3 , Alnskn, A p­
pendix A, at App-1.

•0. See note 6, supra.
• I- The relative effect of eliminating all 

military personnel, of eliminating only 
military personnel housed in group quar­
ters, or of including nil military personnel 
in this court’s interim reapportionment 
I'lnn, would be to produce only a slight 
change ia the base populntion figure and 
to necessitate some minor redrawing of 
district lines; it would not change the 
number of legislators in nny given dis­
trict. On the other hnnd, elimination of 
military personnel housed In group q'.iar-

BOOCHEVER, Justice (dissenting).
I dissent from  so much of the court's o r­

der as overrules petitioners' objection to  
inclusion, under the court’s interim  re a p ­
portionment plan, of all m ilitary personnel 
who were enumerated in the 1970 Census 
for the purpose of determining the popu­
lation size and shape o f particular districts.

I agree with the m ajority th a t it  is im ­
permissible to discriminate against a class 
of individuals because of the nature o f  
their employment without more being 
shown, Davis v. Mann, 377 U.S. 678, 691, 
84 S .C t 1441, 12 L.Ed.2d 609, 617 (1964), 
just as it is unconstitutional to deprive 
members o f a class such as the m ilitary o f  
their right to vote, Carrington v. Rash, 380 
U.S. 89, 85 S .C t 775,13 L.Ed.2d 675 (1965).

T he United States Supreme Court, how ­
ever, has recognized the problems created 
by including in population counts propor­
tionately large numbers of m ilitary person­
nel (and other transients) having few ties 
with the state in which they are physically 
present. In Burns v. Richardson, 384 U.S. 
73, 86 S.Ct. 1286, 16 L.Ed.2d 376 (1966), 
the Court affirm ed the use of a registered 
voter base for Hawaii knowing tha t th is  
system eliminated a much higher propor­
tion ot military than civilian persons. T he 
Court indicated its approval of state citizen 
population as a permissible population base. 
Id. a t 92-95, 86 S.Ct. at 1296-1298, 16 L.Ed. 
2d at 391-92.

Tl.e ust in Alaska of the April 1970 Cen­
sus figures for civilians in effect estab­
lished a state citizen population base fo r

tcrs would result in substantially increas­
ed population variances among the elec­
tion districts in comparison with the 
minimal variations present in the interim 
reapportionment plan as it now Btandr.
For example, the variation in the Juneau 
dis* ‘et would shift from the present 
+4-« to + 10 .2 ; in the Matanuska-Susit­
na district from + 1.5  to + 7 .4 ; in the 
Aleutian district from +3.4 to — 37.3; 
in the Yukon-Koyukuk-Kuskokwicn dis­
trict from + 1.0  to — 0.5; and in the Fair­
banks district from + 0 .1 to — 7.1. E x­
cluding military personnel living in group 
qunrtcn would correct the Ketchikan dis­
crepancy from — 22.5 to — 18.0.
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other than  military. The April date effec­
tively eliminated the large number of sum­
m er tourists and transient construction and 
fishing employees, leaving to be counted 
witih minima] exceptions those voluntarily 
living in the state w ith the intention of 
m aking Alaska their home.1

W hile voting statistics are not synony­
mous w ith records o f state citizenship, they 
do furnish  a significant indication of a 
relatively definable military group's nexus 
w ith  the state. O f the 9,818 census popula­
tion o f m ilitary personnel and civilian em­
ployees 18 years of age and over residing 
on  the Elm endorf and F t  Richardson bases, 
only 102 persons or approximately 1 per­
cen t voted as Alaskans in the November 3, 
19.70 election. A t Eielscn and Ft. W ain- 
w right, 172 of 9,997 o r 1.7 percent so voted. 
Slightly  higher figures of 8.8 percent and 
4  percent voted at Adak and Kodiak, while 
none of Shemya’s 1,131 voted. Civilians 
w ere also present on most o f the bases so 
th a t the percentage of military personnel 
voting on the bases was in all probability 
ever, more minuscule.1 t .pproximately 52 
percent of the remaining A.laskan popula­
tion over 18 years of age residing o ff the 
bases voted in the same election. (M asters’ 
Report, Table 9) Moreover, according to 
the files of the  Alaska Command, there arc 
only 190 Alkskan "residents of record” 
am ong Army and A ir Force personnel sta­
tioned in Alaska.

In  my opinion, some adjustm ent with ref­
erence to counting military personnel is 
necessary in order to accomplish the sub­
stantive purpose of establishing equal 
population districting "as nearly as prac­
ticable.” 3 I f  those physically in Alaska 
w ere to be counted in the middle of the

1. A  small number of aliens who would 
not bo eligible for state citizenship ore 
included in the census count. Military 
personnel also include some alit is.

2. In a memorandum submitted to the court 
tho Lieutenant-Governor of Alaska stated 
that the military population of Adak 
consisted of 4,085 officers, enlisted men 
and dependents, and 450 civilians.' De­
spite an Intensive voter registration ef-

sum r.sr when tourists and transient work­
ers are presen t in vast num bers, a distorted 
population base would result. The counting 
o f all m ilitary personnel regardless of their 
actual state residency results in a similar 
distortion.

As indicated in footnote 2 above, of 
Adak’s population of 4,995 officers, enlist­
ed men and dependents, and 430 civil­
ians (a  total o f 5,4®5) only 165 could be 
induced to reg ister as Alaskan voters, 
even after an  extensive registration cam­
paign. U nder the cou rt’s interim reap­
portionment plan the ideal number oi
people to be represented by one legisla­
tor was fixed at 7,559. In  areas such as
the district embodying A dak, a relatively
small number o f  voters would be represent­
ed by one legislator. T h e  inequity of
counting all m ilitary personnel is further 
illustrated by the fact th a t a decision to 
p late the F t. Richardson total population 
of 10,751 in a  new d istric t including Eklut-- 
na, Birchwood, Eagle R iver and Chugiak, 
as opposed to  the A nchorage Northeast 
District, would change the  representation 
of each by one legislator while involving a 
shift of less than  102 voters based on the 
1970 elections.4

Even fo r an  interim  plan I feel that a 
more equitable solution is both feasible and 
constitutional.

I would deduct from the  population base 
to be used fo r  apportionm ent those members 
of the m ilitary, unaccompanied by depend­
ents, living in  m ilitary barracks, on ships, 
etc. These constitute 51.9 percent of the 
total num ber of m ilitary personnel enumer­
ated in th e  census. (M asters’ Report, p- 
886) The location o f such military person­
nel is readily  ascertainable and is set forth

fort only 165 were registered to vote as 
of June 1972.

3. Kirkpatrick v. Preialer, 394 U.S. 52?, 
528, SO S.Ct. 1225, 22 L.Ed.2d 519, 523 
(I960). IVea berry v. Sanders, 376 U.S.
1, 84 S.C t. 528, 1 1  L.Ed.2d 4S1 (1WH>.

4. The court was petitioned to make such 
a change. The proposed change was 
not, however, adopted.
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in Table 7 of the M asters’ Report submitt td reported by 
to this c o u rt5

Admittedly, there is no completely ac­
curate means at our disposal for determ in­
ing the number of both civilian and mili­
tary persons enumerated in the census who 
are not Alaskan citizens. It is readily ap­
parent, however, that the  proportion of 
military who are not Alaskan citizens so fa r 
exceeds the proportion of nonresident 
civilians who may have been included in 
the April 1970 enumerations, that no dis­
crimination to the m ilitary as a class will re­
sult from eliminating the military person­
nel unaccompanied by dependents who re­
side in barracks, on ships, etc. T ha t por­
tion of the military personnel who reside 
neither in their own homes nor in rented 
private quarters obviously have the few­
est ties with the state. There r.re doubtless­
ly many other non-Alaskan citizens among 
the remaining off-base military personnel 
and their dependents so tha t the elimination 
of only the 51.9 percent constituting the 
personnel uaccompanied by dependents re­
siding in barracks, on ships, etc. will actu­
ally result in the inclusion of a substan­
tially higher number of m ilitary personnel 
than in all likelihood are Alaskan citizens.

W hile I agree with the m ajority that all 
military personnel may not be excluded 
from the population base, the interim plan 
should follow as closely as feasible th e  
intent indicated by the Alaska Constitution. 
For that reason the portion of the m ilitary 
in group quarters should be excluded as 
representing the minimum number of m il­
itary who a re  not Alaskan citizens. A s 
stated in Burns v. Richardson, "T he d if­
ference between exclusive of all m ilitary 
and m ilitary-related personnel, a  id exclu­
sion of those not meeting, [sic] a S tate’s 
residence requirements is a difference be­
tween an arbitrary  and a constitutionally 
permissible classification." 384 U.S. a t  
92, 86 S.Ct. a t 1297, 16 L.Ed.2d at 391 n. 
21. I am convinced that this pointed sta te­
ment by the Un ted Stales Supreme C ourt 
provides a method for us to more closely 
follow our own Alaska Constitution w ithout 
drifting from the course of the equal p ro­
tection clause of the United States Consti­
tution. Thus, I respectfully dissent from  
the decision to include all of the m ilitary 
in the population base.

The Alaska Constitution dictates that, to 
the extent permitted by the United States 
Constitution, military personnel should not 
be included in the population base. There 
can be no other reason for stating "[r]cap - 
portionment shall be based upon civilian 
population within each election district as

O P IN IO N  SE PT . 29, 1972

Before R A B IN O W ITZ, C. J., and C O N ­
NOR, E R W IN  and BOO CH EV ER, JJ .

BOO CH EV ER, Justice.
This case arises out o f the 1971 reap ­

portionment of the Alaska legislature pur-

5- If my colleagues had agreed to such a 
deduction, some slight ehnngcs would 
have had to be made in the districts as 
previously cstablisi:°d in the interim plan. 
With the assistance oi the Masters such 
alterations would not have been unduly 
difficult to accomplish and in my opinion 
would have resulted in further decreasing 
the population variances piesent in the 
interim reapportionment plan, especially 
with reference to the only substantial 
Population variance, that of tbe Ketchi- 
hun District.

Alaska Const, art. V I, § 3. Since both 
the court's interim plnn of renpportion- 
meat and the 1071 plan utilized census

figures, I do not here reach the question 
of whether somo other basis for deter­
mining population for reapportionment 
purposes. may now be used in view of 
the uncon6titutionnlity of a portion of 
die provision. I do not necessarily agree 
with the court's nppnrcnt conclusion that 
the elimination of the "civilian” requlre- 
mcn' may be severed from the require­
ment of using the census as a basis for 
population. It may well be that the two 
provisions are not separable. Cbamplin 
Ref. Co. v. Corporation Comm'a, 208 
U.S. 210, 234, 52 S .C t 559, 70 L.Ed. 
1002, 107S (1932); Dorchy v. Kansas, 
204 U.S. 280, 2S9-290, 44 S.Ct. 323, 
CS L.Ed. GSG, GS9-090 (1924).
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864 Alaaka 502 PACIFIC REPORTER, 2i SERIESsuant to the mandate of article V I  of the Alaska Constitution. The constitution pro­vides for decennial reapportionment of the House o f Representatives.1 The authority to reapportion the House is vested in the Governor o f the state, with the advice o f a reapportionment board.* Since the adop­tion o f the Alaska Constitution ir. 1956 the U nited States Supreme Court 'has ruled that both houses o f a state legislature must be apportioned according to population.3Because the Alaska Constitution made no provision for reapportionment of the Sen­ate, we held in Wade v. Nolan *  that on an interim basis until amendment of the Alaska Constitution the Governor had the power to reapportion the Sena.’e in the same man­ner as specified by the constitution for the reapportionment of the House.In  1971, following the 1970 decennial census, no amendment having been made to the Alaska Constitution, the Governor reay .-'rticined both houses of the Alaska legislature. Thirteen members of the Alas­ka legislature then challenged, the. validity o f the 1971 plan.® They urged that the percentage variations from the population norms for legislative districting violated the equal protection clauses of both the United States and the Alaska Constitutions; that the exclusion of the military from the population base was a denial of equal protection; that the Advisory Reappor­tionment Board was not constituted in the manner required by the Alaska Constitu­tion; that the Governor lacked power to subdivide existing multi-member districts; that the Governor lacked power to create ‘‘designated seats" within multi-member dis­tricts; that the Governor was without au­thority to require incumbent Senators to stand for mid-term elections; and that the Governor exceeded His constitutional power by reapportioning the Senate.
1. Alaska Const, art. V I, § 3.

2. Alaska Const, art. V I, $ 8.

3. Reynolds v. Sims, 377 U .S. 533, 64 S.Ct.
1302.12  L.Ed.2d 500 (1034).

4. 414 P.2d 089 (A laska 19CG).

5. Alaska ConBt. art. V I, J 11.

The superior court held for the plaintiffs that the variances from population norms were so great as to render the plan invalid: that the Governor lacked the power to sub­divide existing multi-member dictricts and to designate seats within such districts; and that the Governor could not premature­ly terminate the terms of senators elected for four years.The superior court held for the defend­ants that the military were properly ex­cluded from the population base; that the Advisory Reapportionment Board was prop­erly constituted; and that the Governor did possess the power to reapportion the Senate. The trial court directed that the matter of reapportionment o f the Alaska State Legis­lature be sent back to the Governor and the Advisory Reapportionment Board for further consideration in accordance with the decision. Both the plaintiffs and the defendants below filed petitions for review from the superior couit holdings adverse to their respective positions.T his court was mindful of the need for a speedy decision to enable election offi­cials to prepare registration lists and bal­lots, to disseminate information and to at- ford time for election campaigns in the impending primary elections.® The peti­tions for review were filed on April 26. 1972. The time for filing briefs was ac­celerated and oral arguments were heard on M ay 23, 1972. During the course of those oral arguments, counsel were re­quested to recommend to this court proce­dures to be followed in the event that the 1971 plan was found to be constitutionally defective. It  was suggested that the court fashion its own interim plan, and the Attor­ney General further recommended that Masters be appointed by the court.
6. The date o f  filing for candidacies wa« 

M ay 31, 1972. I t  was extended by this 
court In ncrordonce with lu  jKwers over 
reapportionm ent mntters first to Juno 13- 
1972 and then to June 30, 1972. 
nor v. Johnson, 402 U.S. C90, 91 S.Ct. 
1700, 29 L.Ed.2d 20S (1071 /.



E G A N  v. H A M M O N D  Alaska 865
Cite as. Alaska. 502 P.2d $56Having found in our Decision and O r­der o f M ay 24, 1972,1 that the 1971 plan contained variances from population norms which could not meet the criteria set forth by the United States Supreme Court, we reluctantly concurred with the suggestior of counsel that the court fashion an interim plan o f reapportionment for the forthcom­ing 1972 primary and general elections. The court appointed Masters to assist in the formulation of such a plan.The Masters presented a written report and conferred with the court on June 13, 1972. The repo.*, was modified in accord­ance with determinations made by the court. After objections filed by the parties were considered by the court, an Order Estab­lishing an Interim Reapportionment Plan for the 1972 Legislative Elections was is­sued on June 14 with the modified report of the Masttrs appended thereto.* Be­cause that plan is merely an interim plan, it is necessary to discuss m d  rule on eac'. of the issues raised on appeal so that the Gov­ernor and his Advisory Reapportionment Board will have sufficient guidelines to devise a constitutionally acceptable perma­nent plan.

I. P O P U L A T IO N  V A R IA N C E S  At the outset we recognize the difficulty of ci eating districts of equal population while also conforming to the Alaska con­stitutional mandate that the districts "be formed of contiguous and compact ter­ritory containing as nearly as practicable a relatively integrated socio-economic area."8 When Alaska’s geographical, cli- matical, ethnic, cultural and socio-economic differences arc contemplated the task as­sumes Herculean proportions commensur­ate with Alaska's enormous land area. The
Tlit Order for an Interim plan o f re- 
apportionment anil the Ilt|K>rt o f  the 
Masters ore attuchcil to this opinion o r 
Appendix I.

8’ Appendix I.

*• Alaska Const, nrt. ST, J 0.

Untied on 1070 census figures, the popu­
lation norm per representative is 7.5M)

502 P.2D— 55

problems are multiplied by Alaska’s sparse and widely scattered population and the relative inaccessibility o f portions o f  the state. Surprisingly small changes in dis­trict boundaries create large percentage variances from the ideal population.10Despite the possibility of belaboring this opinion we feel obliged to set forth a few  of the facts which make it difficult to fit  Alaska's reapportionment plan into stand­ards established for the 48 tontiguons states which precede^ it into the U nion. Alaska has a total land area of 586,400 square miles— as large as the entire L ou isi­ana Purchase, and one-fifth the total area of the continental United States. Its boundaries embrace four time zones. T h e state contains the highest mountain on the North American continent, glaciers that e x ­ceed the size of the State of Rhode Island, and a coastline longer than the total coast­line air lg  the remainder of the continental United States. Mountain ranges which equal or exceed the length and height o f the Rockies divide Alaska into five rela­tively isolated regions which in turn are subdivided by river systems and other geographic factors such as broad expanses of frozen tundra challenging the most ad­vanced roadway engineering.The 1970 Census reveals a population o f 302,361 persons including members o f the Armed Forces.11 There is less population in the State of Alaska than in the cities o f Omaha, Nebraska or Toledo, O hio. T h e contrasting ethnic backgrounds, cultural in­terests and economic activities of this A la s ­ka population arc detailed in the Report of the Masters.11When confronted with conditions so d if­ferent from thoc ■ any other single state
so that a change of boundaries involving
only 70 people would result in a one l(er­
ven t variation in tho population ratio .
(M ustors' Itcport, Table A, p. 8S0)

11. CcnsuH Report P C (1 )-C 3 , A laska.

12. Appendix I. pp. SSil-SOl.
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502 P A C ir iC  R E P O R T E R , 2d S E R IE Sin the continental United States, it is read­ily apparent that it becomes well nigh im­possible to achieve the mathematical pre­cision of equal proportions which is feasible in those other states. The situation is more analogous to that of the State of Hawaii, whose unusual d ifficulties13 were recog­nized as potentially requiring special rem­edies by the United States Supreme’ Court in Burns v. Richardson.14[4] Nevertheless, the initial standard to which a state legislative apportionment plan must be held is that set forth by the Su­preme Court in Reynolds v. S im s :13 [T ]he Equal Protection Clause requires that a State make an honest and good faith effort to construct districts, in both houses of its legislature, as nearly of equal pope.'ition as is practicable.16
13. T lio unique circumstances surrounding 

reapportionment in Hawaii ore ably de­
scribed in tbe opinion o f Judge Pence 
in Burns v. Gill, 310 F.Supp. 12S5 (D . 
H aw aii 1070).

14. 3S4 U.S. 73. 90-00. 80 S.Ct. 1280, 10 
L.Ed.2d 370. 300-03 (1000).

15. 377 U.S. 533, 577, 84 S.Ct. 1302, 1300,
12 L.Ed.2d 500, 530 (1004).

16. T b o  procedure followed by Hawaii In 
reapportioning its legislature In 1908 is 
illustrative of sueli "honest nnd good 
faith effort". A  committee o f three Sena­
tors nnd eight Representatives held 30 
hearings before submitting its recommen­
dations to the entire Constitutional Con­
vention. A fter 15 hours of debating over 
a three-day period the apportionment pro­
visions wero adopted. The committee

heard testimony from over 53 witnesses 
— political scientists, statisticians, at­
torneys nnd others— reviewed judicial 
decisions, analyzed apportionment nnd 
districting provisions of other stnte 
constitutions and reviewed numerous 
publications on the subject. Then, 
utilizing nil thoso resources, t '- .  Com­
mittee formulated nnd adopted district­
ing criteria. The Committee ongn; t 
ua indepcudcnt team o f computer pro­
grammers, a statistician, and appro­
priate staff members, and turned over 
to thnt team the primary work o f form 
ulating and analyzing districting plant.. 
That team, using a computer upon data 
gleaned from the 1000 registered voter 
figures for election precincts, as well as

Although the 1971 plan rcr~“* f '  stantial improvement in th; apportionment,11 the new pi. •,< still conflict with the guideline hy the United States Supreme C are, therefore, compelled to hold t ,..,. tne plan violates the United S ta U ' constitu­tional guarantee o f equal protection.In the earlier reapportionment cases, the United States Supreme Court refused to articulate a strict test for what was required by the equal protection clause. In Reynold? v. Sims 18 the Court noted that "[w]hat is marginally permissible in one State may be unsatisfactory in another, depending on the particular circumstances o f the case." Hence the present guidelines for reat « . tionment evolved on a case-by-case basis, m Swann v. Adam s,19 percentage variances in
corresponding census tracts, prepared 
various districting plans and mops ac­
cording to the Committee's criteria. 
N o member o f  the Committee or nny 
other delegate was involved in any 
preparation o f the various plans. That 
team developed 30 house districting 
plnnH covering the several islands

T ho forem ost criterion, o f  course, was 
thnt the average number of registered 
voters per legislator slinll be ns nearly 
cqunl as possible. B urns r. GUI. 31d 
F.Supp. 12S5, 12S9 (D .H aw nil 107m 
(Footnotes omitted.)

(7. The Alaska legislature was first re- 
apiiortioned in 1905. T h e  Governor's 
pow er to rcapjiortlon the Senate was 
challenged In the case o f  W ade v. Nolan. 
414 P.2d GS0 (Alaska 1900). In thnt 
case, however, the plaintiffs did not ques­
tion J lie validity o f  the numerical varia­
tions nmon .5 districts. B y the time of 
the G overnor’s pro|ioscd plnn six years 
Inter, the 1905 plnn engendered popula­
tion variances ranging from + 1 W .5 7  to 
— 03.49 percent in the House o f  Repre­
sentatives and from + 2 0 .1 9  to —23.72 
percent in the Senate. In  the 1971 plan, 
population variations were reduced to o 
rango o f  + 2 3 .7 5  to — 45.93 percent in the 
H ouse, nnd to a range of + 20 .14  to 
— 17222 percent in the Senate.

18. 377 U.S. 533, 577-57S, 84 S.Ct. 13C2. 
1300, 12 L.Ed.2d 500. 537  (1904).

19. 3S5 U .S. 440, 443-144 , 87 S.Ct. 509.
17 L.Ed .2d 501, 50-1 (1907).

* * * * *  *  g g g jjj
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EG A N  v. H A M M O N D  Alaska 867
Cite as. Alaska. 502 P2M 656the Florida Senate from +15.09 to —10.56 and in the Florida House of Representa­tives from +1S.2S to —152 7  were held to be impermissible "for the failure of the State to present or the District Court to articulate acceptable reasons for the varia­tions among the population of the various legislative districts . . . ."  The degree of rigidity in the requirement of equality reached its zenith in Kirkpatrick v. Preis- ler*° where population variances from +3.13 to —2.84 percent were .held to be invalid. The Missouri Assembly had re­jected a plan with smaller variances. The Court stated:We reject Missouri's argument that there is a fixed numerical or percentage population variance small enough to be considered de minimis and to satisfy without question the “ as nearly as prac- ti. able" standard. The whole thrust of thv. "as nearly as practicable" approach is inconsistent with adoption of fixed numerical standards which excuse popu­lation variances without regard to the circumstances of each particular case . . . . [T jh e "as nearly as prac­ticable" standard requires that the State make a good-faith effort to achieve pre­cise mathematical equality. . . . U n ­less population variances among congres­sional districts arc shown to have resulted despite such effort, the State must justify each variance, no matter how small.*1[5] Thus the present standard for reap­portionment allows two separate justifica­tions for deviation from the ideal popula­tion figures. The first is that variance occurring because of uncontroVable factors, despite a good faith effort to achieve math­ematical precision. The second rcceptabio deviation is that which "the State must

J0- 394 U.S. 520, Sr  "  Ct. 1225, 22 L.Ed.
-M 010 (1009).

Jl' 301 U.S. nt 530-531, 85 S.Ct. nt 1228, 
1220, 22 L.Ed.2d nt 521-525 (citation 
omitted).

Iteynolds v. Sims, 377 U.S. 533, 570,
M  S.Ct. 1302. 12 L.Ed.2d 500, 537
(1004).

justify"—the implication being that while it was a controllable deviation, other fac­tors “ incident to the effectuation o f a ra­tional state policy" ** can be advanced in justification. However, as the Supreme Court cautioned at an early date in Rey­nolds v. Sims, acceptable state policies are greatly limited.[N jeither history alone, nor economic or other sorts of group interests, are permissible factors in attempting to ju s­tify disparities from population-based representation . . . .  M odem  de­velopments and improvements in  trans­portation and communications make rath­er hollow, in the mid-1960's, most claims that deviations from population-based representation can validly be based solely on geographical considerations. A rg u ­ments for allowing such deviations in order to insure effective representation for sparsely settled areas and to prevent legislative districts from becoming so large that the availability o f access o f citizens to their representatives is im­paired are today, for the most part, un­convincing.A  consideration that appears to be of more substance in justifying some devia­tions from population-based representa­tion in state legislatures is that o f in­suring some voice to political subdivi­sions, as political subdivisions.*3[6] Only after a good-faith e ffo rt has been made to achieve precise mathematical equt>’ -‘ j  may variances be permitted; and then the state has the burden o f ju stify in g  in detail each such variance.*1The Report of the Governor's Advisory Reapportionment Board offers some o f the reasons which justify g r a te r  percentage variations in Alaska districts "in  terms of
23. Id. at 579-5S0, 84 S.Ct. nt 1301, 12 

L .E d.2d nt 537-538.

24. K irkpatrick v. Prcislcr, 304 U .S . 52C, 
532, 80 S.Ct. 1225, 22 L.Ed.2d 510 , 520 
(1009) ; Kilpnrlin v. H ill, 3S0 U .S . 120, 
122. S7 S.Ct. 820, 17 L.Ed.2d 771, 774 
(1 9 0 7 ); Swnnn v. Adams, 3S5 U .S . 440, 
443—440, 67 S.Ct. 500, 17 L .E d .2d 501, 
504-500 (1007).

n jM u ju u n e u ^ B W
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27. Alaska Const, art. V I , $ 3.

28. 414 P.2d 630 (A laska 1060).

29. W ith  the exception  of member* o f tbe 
United States C oast Guard, uniformed 
m ilitary personnel were eliminated. SHU* 
tnry dependents w ere counted ns part of 
tho civilian base. Coast Guard personnel 
were counted ns civilians because they 
operate under the control o f tbe Depart­
ment o f  Transportation .

20. W ith  the single cxceptii n of the Ketchi­
kan district, the range if variations in 
this court’* interim pirn is from + 4 .3  
to  — 2.7 percent in the 1 louse, nnd from 
+ 4 .3  to — 2.3 percent In i he Senate. The 
Ketchikan variation in bo:h House r 1 
Senate is — 22.5 percent. Tho reasons for 
the Ketchikan variance are explained in
tho Report o f  the Masters nt p. 892. 
D ue to the pressure o f time in adopting

86S Alaska 502 P A C IF IC  R E P O R T E R , 2d S E R IE Srational state policy forwarded as factors unique to A laska." The report notes for example that in some isolated areas a local population would necessarily be divided be­tween contiguous districts, achieving nu­merical precision at the grave expense of depriving that community of any political power or attention from campaigning can­didates.

25. E .  p., K irkpatrick v. Prelslcr, 394 U.S. 
520, 89 S.Ct. 1225, 22 L.Ed.2d 510 
(1909) (variations from + 3 .1 3  to — 2.84 
percent held unconstite •.ional); Kllgar-
lln v. HIU, 380 U.S. 11 0, 87 S.Ct. 820, 
17 L.Ed.2d 771 (1067) (variations from 
+ 1 4 .8 4  to — 11.64 pcrcoi t held unconsti­
tutional) j Swann v. A dams, 3S5 U.S.
440, 67 S.Ct. 509, 17 L,l ld.2d 501 (1007) 
(variations from +15.01 to — 10.50 per­
cent held uuconstitutloi a l). C /. Abate 
v. Mundt, 403 U .S. 182, 01 S.Ct. 1004.
29 L .E d 2d  399 (1071) (variations from 
— 4.8 to — 7.1 percent upi ejd).

justification in terms of rational state pol­icies to meet the stringent standards es­tablished by the United States Supreme Court.

[7] For other districts, however, the Advisory Reapportionment Board offers little or no explanation for the percentage deviations which were created. For e:.- ample, no explanations are given for the variations in the Yukon-Kuskokwim House District i5 , the Nome House Distiict 19, and the Yukon-Kuskokwim Senate District K  which respectively were — 9.2 percent, —16.7 percent and —17.29 percent from the population norm. Such disparities as exist in the W ade Hampton District 20 of — 28.4 percent, and in the Bethel House District 21 o f +4.9 percent cannot be justified simply because a combination of pre-exist­ing districts or a readjustment of district lines does not product any other "benefits" than a numerical adjustment. The need for numerical adjustm :nt is the very focus of the mandate to riapportion. In too many districts we art forced to conclude that the disparities an without adequate

[8] It is significant to note that in no case coming before the Supreme Court have population variances approaching those of the 1971 plan been upheld, while less sub­stantial variances have been repeatedly re­jected as unconstitutional.15 Judged by the standards set out above, we are compelled to hold that the 1971 plan is invalid since there is no adequate justification offered for the variances which range from +23.35 to —45.93 percent in the House districts, and from +26.14 to “ 7.2 percent in the Senate districts.56II . M IL IT A R Y  P E R S O N N E L  The Alaska Constitution specifies that "[rjeapportionmcnt shall be based upon civilian population within each election dis­trict as reported by the census."51 The validity of this provision was not questioned by th* parties in Wade v . Nolan 58 although the 1965 plan eliminated military personnel from the population base. The 19/1 reap­portionment plan similarly limited the pop­ulation base to civilians.58 The plaintiffs below have challenged the validity of this constitutional provision, contending that the
interim plans, the U nited State; Supreai* 
Court lias been much more iberal in 
con lenancing variation* which might not 
o ib '/w is e  be acceptable. E . jr., Kllgarlin 
v Hill, 3SG U .S. 120, 121, 67 S.Ct. 620. 
.7  L.Ed.2d 771, 774 (1907). See oUo 
Burns v. G ill, 310 F .S upp . 1285,1288 (D . 
Hawaii 1070) saying, “ [N*]o one particu­
lar area o f  deviation o r  variane: from the 
idenl o f  absolute equality o f voting power, 
per se, invalidates an apportionment 
plan."



E G A N  v. H A M M O N D  Alaska 869
Cite as, Alaska, 002 P-2d 630elimination of military personnel as a class violated the equal protection clauses o f the United States and Alaska Constitutions.In Davis v. Mann, 377 U .S . 678, 84 S .Ct. 1441, 12 L .EC2 d  609 (1964), underrepre­sentation of certain districts was attempted to be justified by the state noting that a sub­stantial number of military personnel re­sided in the deficient districts. In  rejecting this argument, the Co^rt stated: Discrimination against a class of indi­viduals, merely because of the nature of ♦heir employment, without more being shown, is constitutionally impermissi­ble.30In Carrington v. Rash, 380 U .S . 89, 85 S. Ct. 775, 13 L.Ed.2d 675 (1965), a Texas attempt to deprive military personnel of the right to vote in a state election simply be­cause o f their military status was held un­constitutional.[9-11] These cases make clear that mil itary personnel as a class cannot be de­prived of the right to vote, and that they cannot be arbitrarily eliminated in a popu­lation base used to design an apportionment scheme. But while the clause of the Alaska Constitution seeking to exclude military as a class is unconstitutional, that is not to say that some military cannot be excluded as a ->ermissible device for limiting the impact ot transients and nonresidents on legisla­tive districting.[12,13] It is also necessary to distin­guish the degree of precision required in dealing with representational rights as against the strict right to vote. Carring­ton v. Rash indicates that if even one per­son is disenfranchised on any irrational ground, the scheme rendering that result must be declared invalid. On the other hand, fixing equal population counts for each legislative district is a more ephem­eral and elusive goal when the mathem,..i-

30. 377 U.S. 078, 091, 84 S.Ct. 1441, 144S,
12 L.Ed.Sd 009, 017 (1904).

31. Reynolds v. Sims, 377 U.S. 033, 501.
S4 S.Ct. 13G2, 12 L.E<t.2d 500. 527 
(19G4).

cal precision achieved one day is destroyed the next by Alaskan society’s chronic mo­bility. Given the fact that dilution of a voter's influence is not completely avoid­able, the challenge is to arrive at the best approximation of the population to be counted without losing sight o f the fact that the right of equal representation is also an individual and personal right.31In light o f these considerations, it be­comes important to evaluate t h a c c u r a c y  and recency of the information relied on by the Governor’s Advisory Reapportion­ment Board. Their report to the Governor merely stated that[u]niformed military personnel who are residents of Alaska and therefore, argu­ably not excludable under the United States Constitution were so few in num­ber as to be negligible.The only support for this statement offered in evidence at the trial below was a letter received from an officer of the Alaska Command at the time of the 1965 reappor­tionment, indicating that among the mili­tary stationed in Alaska there were only 111 ‘‘residents". There is no indication in the letter of the accuracy of the source for this information. The officer warned in his letter ‘‘that this cannot be considered an ab­solutely accurate figure, as military person­nel records do not contain an entry show­ing what can be called a ‘legal residence’ for voting purposes. The record shows only the place the person prefers to • nsider as his permanent home.’ ’ 31 W it! at in­quiring to up-date the 1965 figure, or ob­taining other information on the military from any source, the Board excluded all military personnel from the population base. Hence we were forced to conclude in our Order Denying Objections to the Interim Reapportionment Plan, filed Ju r .i 20, 1972, that
32. In  the 1970 general elections there were 

032 votes cast in precincts located solely 
on military installations. (M asters ' Re- 
;->ort, Tnblc 9) There are no available 
statistics as to what proportion o f  those, 
if  any, were civilians.



870 Alaska 502 PACIFIC REPORTER, 2d SERIES[i]n  the absence o f reliable data, the elimination of the military from the pop­ulation base as a class of persons would be a denial of equal protection of the law, prohibited by the Fourteenth Amendment to the United States Constitution.In the short time available for devising: an interim reapportionment plan, a majority of this court decided that it was not pos­sible to compile sufficiently accurate data to provide a reasonable basis for excluding any number of military from the popula­tion base.33 Thus we included all military personnel with an eye to the fact that our plan would only apply to this year's elec­tion, and that a more accurate assessment of the military vote can be achieved in the process o f devising a permanent decennial apportionment scheme.34W e recognize that the substantial military population present in the state because of military orders and without intention to make Alaska their home can easily give an unbalanced representation to areas abutting their bases. But *vc are also mindful of the need for a permai ent plan which achieves a level o f accuracy of their voting participa­tion which is closer than either including or excluding all military as a class. Thus it is incumbent upon us to discuss alternative plans which may be available to handle the problem.35The United States Supreme Court in Burns v. Richardson, 384 U .S . 73, 86 S.Ct. 1286, 16 L.Ed.2d 376 (1966), permitted the use o f a registered voter base for Hawaii, knowing that this system eliminated a much higher proportion of military than civilian
33. B u t see dissenting opinion o f Justice 

Boochever in Egnn v. Hammond, Opn. 
X o . 815 (Alaskn, July 21-, 1072).

34. T ills court’s opinion in Egnn v. Ham­
mond, supra n. 33, discusses in greater 
detail the reasons for the inclusion of 
nil military personnel in the court's in­
terim plan o f  renpportionment.

35. The alternatives here discussed nre not
intended to 'b e  an nil inclusive list, but
arc Illustrative of constitutional means
o f  treating the problem.

persons. Further, the Court indicated its approval of state citizen enumeration as a permissible population base.3®[14] Alaska has a master voter regis­tration list37 and the court takes judicial notice that active efforts have been made to register all eligible voters. Upon ade­quate notice and opportunity to register before use o f such a registration list for reapportionment purposes, it would appear that an apportionment plan based on cur­rent voter registration would be permissible under the federal constitution. Likewise plans based on accurate data o f state citi­zenship or state residency could meet the standards o f the federal equal protection clause.3®Another problem, however, would be in­volved in the use o f any but a census popu­lation base. A s  noted above the Alaska Constitution specifies that: “ Reapportior- ment shall be based upon civilian popula­tion within each election district as reported by the c e n s u s . "  (Emphasis added.) Since we have held that the provision is invalid insofar as it is based on "civilian popula­tion", a question is presented as to whether the balance o f the provision is separable so as to continue to be effective, or in the altern live whether the entire provision should be stricken leaving seme flexibility of choosing a population base for a new, permanent apportionment plan.Similar problems have frequently arisen with reference to legislation. In Dorchy v. Kansas, 264 U .S . 286, ’ 89-290, 44 S.Ct. 323, 324, 68 U E d . 686, 689-690 (1924), Justice Brandeis set forth the following
36. 384 U .S . nt 01, 80 S.Ct. 1280. 10 L.EJ.

2d nt 300.

37. AS 15.07.120.

38. In  the Burns  case tbe Court noted that: 
The difference between exclusion of 
all m ilitary and military-related person­
nel, and exclusion o f  those not meet­
ing, Isle) a State ’s residence require­
ments 1b a difference between nn arbi­
trary and n constitutionally permissible 
classification.

3S4 U .S . at 02. SG S.Ct. nt 1297 fn. 2 b
10 L.E d.2d at 301. n. 21.



E G A N  v. H A M M O N D  Alaska 871
Cite S 3 .  Alaska, 502 P.2d 850criteria for determining the effect on the remainder of a statute when part is found unconstitutional:A  statute bad in part is not necessarily void in its entirety. Provisions within the legislative power may stand if sep­arable from the bad . . . .  But a provision, inherently unobjectionable, cannot be deemed separable unless it ap­pears both that, standing alone, legal effect ctin be given to it and that the leg­islature intended the provision to stand, in case others included in the act and held bad should 'all.In Cihamplin Refining Co. v. Corporation Comm’n, 286 U .S . 210, 234, 52 S .Ct. 559, 565, 76 L .E d . 1062, 1078 (1932) the standard was phrased as follows:The unconstitutionally of a part of an act does not necessarily defeat or affect the validity of its remaining provisions. Unless it is evident that the Legislature would not have enacted those provisions whic'f. are within its power, independent­ly of that which is not, the invalid part may be dropped, if what is left is fully operative as a law.These criteria would appear to apply equally to a state constitutional provision a6 to an act of the legislature. To enforce the balance of the section in question re­quiring exclusive use of tne census, the court should be able to find that the consti­tutional: provision would have been enacted independently of the void reference to "civilian population".38

39. .Springfield Gns Elec. Co. v. Spring- 
field. 292 III. 23(1. 120 N .E. 739 (111. 
1020). aff'd 257 l*.S. OC. 42 S.Ct. 24. 00 
L.Ed. 131 (1021) ; New Jersey Chnpter, 
American Institute o f Planners v. New 
Jersey State Bd. o f  Professional Plnnners,
45 N.J. 5S1. 227 A.2d 313 (N .J.1007).

40. In reaching this conclusion we are
mindful o f rlie great danger thnt statls- 
tienl data from different sources can in­
advertently be corrupted or misconstrued 
in the process o f assimilation. We trust 
that the Board and the Governor will

The members of the Constitutional C o n ­vention must have considered the fact that many military personnel present in A laska do not regard this state as their home and do not actively participate in its a ffa irs . Y et the large number of such personnel con­centrated. in small areas of the state is capa­ble of distorting the representational base. Although the minutes of the Constitutional Convention are silent on the subject, it ap­pears highly likely th it this was the reason that the convention limited the reapportion­ment base to civilian population.[15] I f  the requirement to use census figures were to be retained after striking the provision which limited the base to civilian population, this apparent intent might be frustrated. Only skeletal in fo r­mation of location and mobility charac­teristics of the military can be extrapolated from census data. Because the equal pro­tection clause of the United States Consti­tution requires more specific factual ju sti­fication for eliminating portions of the m ili­tary from the population base, ’. .e  conclude that the Board and the Governor should be permitted to use alternates to the census base.40 We thus hold that the provisions of that portion of article V I , section 3, re­quiring that "reapportionment shall be based upon civilian population within each elec­tion district as reported by the census”  is not severable. While we so hold, we re­main hopeful that before a permanent plan is created, the legislature will initiate pro­cedures to up-date the reapportionment provisions of the Alaska Constitution by an appropriate constitutional amendment.41
also he mindful o f this possibility, and 
will include In the renpportionment p ro ­
cess thcjitatlstlcal expertise which ia n ec­
essary to ensure that such errors w ill n ot 
occur.

41. Suggested in W nde v. Nolan, 414 P .2d  
CS0, 700-701 nnd by Justice B nbinow ltz, 
concurring nt 700. Counsel fo r  plain  
tiffs stated in tbeir briefs that a resolu  
tion initiating such on amendment w ou ld  
be enacted lit the 1072 legislative session , 
but no such resolution wus passed.



872 Alaska 502 PACIFIC REPORTER, 2d SERIESI I I .  C O M P O S IT IO N  O F  T H E  A D V I ­S O R Y  R E A P P O R T IO N M E N T  B O A R D[16] P laintiffs have contended that the reapportionment board was not constituted as required by article V I , section S, o f the Alaska Constitution, which specifies in part “ Appointments shall be nude with- out regard to political affiliation/’ There were no Repu! "can members appointed to the ap portionm ent board. Since we have found that the 1971 reapportionment plan is unconstitutional, the question as to the composition of the board has become moot and we therefore do not reach that issue at this time.4*
[1 7 ,J8] We also note that the parties stipulated that the Governor in creating the reapportionment plan was not acting from political considerations and that he did per- from his function in good faith. Thus if there was error in the composition of the board stuch error was rendered harmless, as the obvious purpose of the constitutional provision was to prevent the appointment of

42. C/. D oc v. State, 487 P.2d 47. 53 (A las­
ka 1071). I d  ilinC -’i s e  wc stated the 
general proposition thm c will refrain 
f r o n  deciding questions where the facts 
have rendered the legal Issues moot”  ex­
cept: “ where the matter is one o f grave 
public concern and Is recurrent but is 
capable of evnding review . . . . "
W e do not feel that the Issuo presently be­
fore  us evinces the same elusiveness which 
would require our judgment nt this time. 
Appointments to the Advisory Reappor­
tionm ent Board nrc made many months 
beforo n final plnn is promulgated by tbe 
Governor, and interested parties have 
ample time to .appeal from the moment 
the appointments nrc mndo.

43. T h e defendants quite properly point
ou t thnt the reapportionment board was 
convened on M ay 20, 10-71, nnd that 
it conducted widely publicized hearings 
throughout the state during the summer 
o f  1071. lienee the doctrine o f Inches 
might well further bar questioning the 
com position of the board after awaiting 
the outcome of its work involving the 
exiienditurc A substantial funds nnd the 
devotion of much time nnd effort. There 
was ample ep i^ '.-in lty  to hring a suit 
long before the completion of the board’s 
functions. McCroekllu v. Fowler, 2S5 F.

a board whose efforts might result in a politically motivatea reapportionment plan.[191 Under our decision it will be nec­essary to refer this matter to a rcapportion- ment board for formulation o f a permanent plan. Thus, although it is not necessary for us to rule at this time on the question of whether the 1971 reapportionment board was validly constituted, ;t is incumbent upon us to set forth some criteria which we de­termine applicable in deciding whether a board has been appointed "without regard to political affiliation", so as to withstand challenge.43 A t the outset, we recognize that this phrase is not the equivalent of re­quiring a “ bi-partisan" board.44 Neverthe­less, in reviewing the validity of the ap­pointment, some (although not necessarily all) of the following considerations would appear to be germane: The political affilia­tion of members o f the board; the i.aturc of their activities in partisan politics, particu­larly i f  from one political party only; and the expertise and general qualifications which members bring to the board.
Supp. 41, 45 (E-D .W is.lO O S) (alternate 
bolding). A ccord , Gcrstcn v. United 
States. 304 F.2d S50. 852, 170 Ct.CI. 033 
(10GG) ; Nelson v. Lord, 4 Alaska 174, 
182-83 (1010).

44. A t tbo Alaska Constitutional Conven­
tion, in the discussion o f  tbe originnl draft 
of section 8 w hich used tho word "non- 
partisan”  the follow ing explanation was 
g iven :

I IE L L E N T H A L : The word was chos­
en deliberately. N ow  nn alternative 
nnd perhaps the one that the delegnte 
has In mind would be “ chosen from 
each o f  the m ajor parties." That al- 
(em otive teas specifically rejected be­
cause (tho com m ittee) fe lt it placed 
emphasis upon  political considerations 
on this board which ns 1ms been point­
ed out, it is hoped to keep ns objective 
as possible. Now It is true nnd the 
Committee realized that " nonpartisan" doesn't wean that you cannot helong to a political party . . . .  [On] 
the con trary  to use the political lan­
guage, w ould emphasize polities, nnd if is the seholc purpose of this artirle tn de-empliasizc politics. (Emphasis ad­
ded.)

Convention M inutes, p. 105S.
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IV. C R E A T IN G  S IN G L E -M E M B E R  D IS T R IC T S  F R O M  M U L T I-M E M ­B E R  D IS T R IC T S  The Alaska Constitution specifically au­thorizes the Governor to redistrict "by changing the size and area of election dis­tricts , . . ” 45 subject to certain re­strictions set forth in the constitution. It is thus clear that the Governor is author­ized to redistrict by changing boundaries and areas. The creation of single-member districts from multi-member districts would appear to be a concomitant power under the authorization to redistrict. Further­more, this authority is inherent in the gen­eral power to reapportion the legislature. Redistricting is inseparable from reappor­tionment and the Governor should be able to authorize any constitutional device to accomplish the task. The Oregon Supreme Court in its recent review of that state’s reapportionment set forth the applicable principles as follows:Apportionment is accomplished by chang­ing legislative district lines and an in­tegral part o f apportionment is making a choice between fixing legislative dis­trict lines along a single-mcmbcr district plan or a multi-member district plan. Tins is a decision that the legislature would have had tc make if it had done the reapportioning. It must be made by the Secretary of State or whatever body makes the apportionment.48

•15. A hskn  Const, art. V I, § 0.

•16. iJovet v. Myers, 180 P.2d 034, 069 
(Or.1071).

47. E . g., W hitcom b v. Clinvis, 403 U.S. 
124, 144, 01 S ? t .  1658, 20 L.Ed.2d 303, 
370 (1071). C f. Kllenrlln v. H ill, 360

502 P.2d— 55V»

districts from multi-member districts was within the powers available to the Gover­nor.
V, D E S IG N A T IO N  O F  S E A T S  V I T K ­IN  M U L T I-M E M B E R  D IS T R I C T S  The 1971 plan provided that erch seat within the muiti-member districts o f  A n ­chorage and Fairbanks should be desig­nated alphabetically, and that each .candi­date for office within that district should indicate at the time of filing the particular lettered seat for which he seeks election. The plaintiffs challenged the authority of the Governor to designate seats within multi-member districts.[21] The Governor's general power to reapportion includes the right to utilize the tool o f designated seats. The reasoning set forth in Hovet v. Myers,8'  gives sup­port to this position. An identical problem arose in the case of Moss v. Burkhart,40 wherein the court in redistricting the O k la ­homa legislature authorized designated seats. I f  a court has such power under its general authority to reapportion, a  G ov­ernor authorized specifically by a state con­stitution to reapportion should be held to have similar power.
V I . T E R M IN A T IN GT E R M S L E G I S L A T O R S ’

[20] Where the method or motive of districting rather than the mathematical precision of the apportionment is being chal! iged, the Supreme Court o f the U nit­ed States has consistently required that the challenger bear the burden of proving un- constitutionality.47 The plaintiffs below failed to meet this burden of proof and we hold that the creation of single-mernber

[22,23] The 1971 Reapportionment Plan provided for termination of all Sena­tors' terms, with the exception of two Sen­ators who! •* lets were not altered. U n ­der the 1971 plan the areas to be represent­ed by the remaining Senators were changed, and particularly the Anchorage senatoriz' districts had drastic changes in that the Senators no longer were to run at large. A  need to truncate the terms o f in- cL..ibcnts may arise when reapportionment
U.S. 120, 121, 87 S.Ct. 820. 17 I* E d . 
2d 771, 774 (1907).

48. 4S0 P.2d 0S-. 0S0 (O r.1871).

49. 220 F.Supp. -40 , 158 (W .D .O k l.1303 ),
nff'd sub nom., W illiam s v. M o ;« , 378 
U .S. OSS, 84 S.Ct. 1907, 12 L .E d .2d  
1020 (1904).

u nr- i
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874 Alaska 502 P A C IF IC  R E P O R T E R , 2d S E R IE Sresults in a permanent change in district lines which either excluder, substantial numbers o f constituents previously repre­sented by the incumbent or includes numer­ous other voters who did not have a voice in the selection o f that incumbent. The discretionary authority to require mid-term elections when necessary is well establish­ed.50 W e accordingly hold that the Gov­ernor had the power to terminate Senate terms as incidental to his general reappor­tionment powers.81
V I I .  G O V E R N O R ’S  A U T H O R IT Y  T O  R E A P P O R T IO N[24] The Governor’s authority to re­apportion the Senate was also challenged by the plaintiffs below. In Wade v. Nolan this question was discussed in detail, and we concluded that under the Alaska Con­stitution the Governor with the assistance o f the reapportionment board had the jm - plied power to reapportion the Senate on an interim basis.52 Since there has been no amendment to the constitution, our de­cision on that point remains unaltered.P lain tiffs below indicated that the legis­lature was prepared to initiate a constitu­tional amendment pertaining to reappor­tionment. Since the constitution docs not specifically provide for Senate rcapportion- ment and impermissibly limits the reappor­tionment base to civilian population, we
50. M ann v. Davis, 238 F.Supp. 45S (E .D . 

V n .1964), n (fd , 379 U.S. 001, 85 S.Ct. 
713 , 13 L.Ed.2il COS (19G5) ; Moss v. 
Burkhart, 220 F.Supp. 149, 157 (W .D . 
O kl.1963), n ffd  sub nom., W illiam s v. 
M oss, 378 U.S. 55S, 84 S.Ct. 1007, 12 
L.Ed.2d 1026 (1 9 0 4 ); Sims v. Amos, 
330 F.Supp. 024, 040 (M .D .A !o .l972) : 
B utcher v. Bloom, 420 Pp. 305, 216 A.2d 
457, 450 (I96 0 ).

51. In  tbo Interim plnn promulgated by this
court, Senate terms of incumbent Sen- 
ntore were not terminated. The interim 
plan did not contain tho drastic reap­
portionment o f the Anchorage Senatorial 
districts. W e felt that It was prefer­
able not to  shorten the terms of Senators, 
particularly as this mny become a neces­
s ity  upon tbe formulution of n permanent 
plan. T he additions or substitutions of

strongly urge that an appropriate amend­ment to the constitution be prepared and presented to the electorate.The decision of the superior court is a f­firmed in part and reversed in part in ac­cordance with the provisions o f this opin­ion. The case is remanded to the superior court for the purpose o f referring the mat­ter of a permanent reapportionment plan to the Governor with the assistance o f an advisory board to be appointed by him in accordance with the provisions o f the Alas­ka Constitution.
A P P E N D I X  I1. Decision and Order o f M ay 26, 19/2.2. Reference to Masters, May 26, 1972.3. Masters’ Report.4. Order Establishing an Interim Reap­portionment Plan.5. Order Denying Ol'jections to Interim Reapportionment Plan.

D E C IS IO N  A N D  O R D E RThis matter was heard by the court on May 24, 1972, upon petition for review and cross-petition for review. The court rec­ognizes the extreme difficulty of the task- confronted by the Governor and the Rc- apportionment Board in reapportioning the
geograidilcnl arena under the interim plan 
have not so materially changed the popu­
lation b ase which elected each o f  the Sen­
ators as to prevent him from adequately 
representing ids designated district. 
There is nmple authority for permitting 
Scnntors to serve out their terms under an Interim plan even when the boun­
daries of their districts have been chang­
ed. Mann v. D avis, 238 F.Supp. 45S 
(F .D .V n.1904), n ffd , 379 U .S. 094. 85
S.Ct. 713. 13 L.Ed.2d 098 (1 0 0 5 ): Moss 
v. Burkbnrt, 220 F .Supp. 149, 15S (W .D . 
Okl.1903), n ffd  sub nom.. W illlnms v. 
Moss, 378 U.S. 55S. 84 S.Ct. 1007, 12 L. 
Ed.2d 102C (1 9 0 4 ) : Sims v. Amos. 330
F.Supp. 924. 040 (M .D .A lo .19 7 2 ):
Butcher v. Bloom, 420 Pa. 305, 210 A-2d 
457. 450 (1900).

52. 414 P.2d CS9, 700 (A laska 1000).
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Cite as. Alaska, 502 P.2d 850State of Alaska because of its differing climates, topography, ethnic composition, socio-economic interests and distribution of its relatively sparce population. However, |'‘J  under the mandate o f various decisions ofg.'• the United States Supreme Court, we makethe following determinations and order:

J *

r  1. The reapportionment plan proposedby the Governor o f Alaska in his Proclama- ?:■ tion of Reapportionment and Redistrictingof December 30, 1971, is unconstitutional ' in that its overall reapportionment of the
v . .  ■; Senate and House o f Representatives re-r. suits in proposed election districts that donot contain as nearly equal population pro­portions as is practicable. Reynolds v. Sims. 2 7 7  U .S . 533, 84 S .C t  1362, 12 L.Ed. 2d hi (1964); W ade v. Nolan, 414 P.2d 689 • \laska 1966). Under the Equal Pro­tect. and Supremacy Clause of the Con­stitution of the United States of America, the cm titutionai right to vote of every citizen of Alaska is protected against im­permissible dilutions and impairments flow­ing from malapportionment of either the House of Representatives or the Senate. In order to effectuate this constitutionally protected right to vote, we are obliged to declare the reapportionment plan of De­cember 30, 1971, invalid under the Equal Protection Clause of the Fourteenth Amendment to the United States Constitu­tion.2. To insure compliance with the Equal Protection Clause in regard to the forth­coming 1972 primary and general elections for the State Legislature this court must formulate an interim reapportionment and redistricting plan. Scott v. Germano, 381 U .S . 407, 85 S .C t. 1525, 14 L.Ed.2d 477 (1965); Maryland Comm, for Fair Repre: sentation v. Tawes, 377 U .S . 656, 675-676, 84 S.Ct. 1429, 12 L.Ed.2d 595, 607 (1964). The Lieutenant Governor is to conduct the 1972 primary and general elections for the Slate Legislature pursuant to the interim reapportionment and redistricting plan which this court will adopt.

3. In  order to fashion an interim plan this court will appoint one or more masters to assist it.4. Upon receipt of the report o f the master or masters, this court will consider the manner in which the House and Sen­ate districts shall be reapportioned. T his court will then proceed to adopt an interim plan o f reapportionment which, as nearly as practicable, considering the allotted time, reflects the standards which have been made binding upon the states by the United States Supreme Court. E ly  v . Klahr, 403 U .S . 108. 91 S .C t  1803, 29 L.Ed.2d 352 (1971); Reynolds v. Sim s, 377 U .S . 533, 586, 84 S .Ct. 1362, 12 L.E<L2d 506 541 (1964).5. In the event this court determines that the exigencies of the situation pre­clude the fashioning of an interim constitu­tional reapportionment plan by Ju n e  15, 1972, this court will enter a further order specifying the plan under which the L ieu ­tenant Governor shall conduct the 1972 primary and general elections for the State Legislature, together with the dates that such elections will be held. Connor v . Johnson, 402 U .S . 690, 91 S .C t. 1760, 29 L.Ed.2d 268 (1971).6. A  full opinion discussing and deter­mining the issues which were raised in the petition and cross-petition will be filed in due course.Dated at Juneau, Alaska, this 26th day of M ay, 1972. George F . BoneyChief Justice Ja y  A . Rabinowhz Associate Ju stice Roger G . ConnorAssociate Ju stice  Robert C . Erw inAssociate Ju stice  Robert BoocheverAsso< iate Ju stice
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C lifford  J. GROH et al., A ppellants, 
v.

W illiam  A. EGAN, G overnor of A laska, 
et al., Appellees.

No. 2233.

Suprem e Court o f  A laska.
Sept. 13, 1974.

Action was brought challenging validi­ty o f plan for reapportionment of the Alaska legislature. The Superior Court, Third Judicial District, Anchorage District, James K . Singleton, J . ,  dismissed and ap­peal was taken. The Supreme Court, Boochever, J . ,  held that use of 1970 census data as basis for reapportionment plan adopted in 1973 was not unreasonable; that formula used to exclude transient mil­itary personnel from data base did not dis­criminate against military personnel; that State failed to demonstrate that individual variances from the mean in certain dis­tricts were based on legitimate considera­tions incident to the implementation of a rational state policy; that division of Greater Anchorage area into six election districts was not improper; and that it was within governor’s discretionary authority to require mid-term elections >n Greater Anchorage area following adoption of the plan, Fitzgerald, J . ,  concurred in part, dis­sented in part and filed opinion.Affirm ed in part and reversed in part.Erwin, J . ,  dissented and filed opinion.
1. States C=27(3)Supreme Court does not have constitu­tional authority to decide what is prefera­ble between alternative rational plans for legislative reapportionment. Const, art. 6,SS 3. S. 11.
2. States C=27(2)Constitutional authority to reapportion the legislature resides in the executive, not the courts. Const, art. 6, §§ 3, S, 11.

3. States 0=27(10 )Supreme Court views a legislative re­apportionment plan promulgated under the constitutional authority of the governor in the same light as it would a regulation adopted under a delegation of authority from the legislature to an administrative agency to formulate policy and promulgate regulations. Const, art. 6, §§ 3, 8, 11.
4. A dm in istrative Law and Procedure C=7B0Supreme Court has authority to review constitutionality of administrative action but may not substitute its judgment as to the sagacity of a regulation for that of the administrative agency; wisdom of a given regulation is not a subject for review.
5. States C = 27(I0 )On appeal from dismissal of action challenging validity of legislative reappor­tionment plan, Supreme Court would con­sider matter dc novo upon record devel­oped in the superior court. Const, art. 6, §§ 3, S, 11.
6. States C=27(3)Governor may select from among dif­ferent available statistical compilations in preparing a legislative reapportionment plan. Const, art. 6, § 3.
7. States 0= 27(10 )Supreme Court's review of governor’s use of 1970 census data for purposes of adopting legislative reapportionment plan in 1973 was restricted to determining whether governor's authority to choose census data as population base was exer­cised in a rational as opposed to an arbi­trary manner. Const, art. 6, §§ 3, 8, 11.
8. States C=27(5)Governor's use of 1970 census da .a for purposes of adopting legislative rr.appor- tionment plan in 1973 was not improper, despite contention that there were more ac­curate and current data available. Const, art. 6, § 3.
9. Statos 0= 27(5 )Elimination of portion of military per­sonnel within the state from population base for purpose of legislative reapportion­ment plan did not constitute an unconstitu­



86-1 A laska 520 PACWRC REPORTER, 2d SERIEStional employment classification on theory that civilian transients were not treated equally, as civilian transients were not pres­ent in significant numbers nt time census data were obtained, civilian transients were not included in census population though military were so included and special nature o i military transients created reasonable basis to distinguish between military and civilian transients. U .S  C .A .C o n st. Amend.14.
10. States C=27(5)Formula for exclusion of transient military personnel from population base used for legislative reapportionment pur­poses whereby statewide ratio o f those reg­istered to vote in November 1970 election and number counted in April 1970 census was applied to those registered to vote in locations populated exclusively by the mili­tary and their dependents to determine nonresidency factor did not discriminate against the military as class or improperly exclude military personnel based on the na­ture o f  their employment. U .S .C .A .C o n st. Amend. 14.
. I. States C=>27(5)In absence of showing that manner of reapportioning state legislature is improp­erly motivated or has an impermissible e f­fect, deviations between legislative districts o f up to 10% require no showing o f justi­fication; however, state has burden of showing that deviations in c :ss o f 10% are used on legitimate considerations inci­dent to the effectuation o f a rational state policy. U .S .C .A .C o n s t. Amend. 14.
12. Constitutional Law  C=3225(l)

States C=27(5)State authorities failed to demonstrate that individual variances from the mean in certain legislative districts which w re malapportioned in excess o f a 10% maxi­mum comparative variance were based on legitimate considerations incident to the implementation of a rational state policy and, therefore, such variance denied resi­dents o f underrepresented districts equal protection. U .S .C .A .C o n s t. Amend. 14.

13. States C=>27(5)Underrepresentation o f certain legisla­tive districts created by legislative reappor­tionment plan could not be justified on theory that variance was caused by desire to preserve boundaries of regional corpora­tions establishes under the A laska Native Claims Settlement A ct and to establish homogeneous groupings o f native peoples where none o f the districts had the bound­aries o f a native corporation and makeup of population to the north and east o f o:.e area alleged to have unique native compo­sition did not vary significantly from  that of adjoining villages within the district. Alaska Native Claims Settlement A c t , §§ 2 et seq., 3(b), 7, 43 U .S .C .A . §§ 16(11 ct scq., 1602(h), 1606. .
14. States C=27(7)Patterns o f housing, income levels aiid minority residency within Greater A nchor­age Borough lacked necessary significance to justify  underrepresentation of three leg­islative districts in the Borough by 5.9, 6.5 and 8.6%.
15. States C=27(7)Underrepresentation of Juneau legisla­tive district by 14%, overreprescntation of W rangell-Petcrsburg district by 9.3%  and overreprescntation o f Aleutian C hain  dis­trict by 6.5%, which disparities would re­sult from adoption o f legislative reappor­tionment plan, were justified by valid his­torical and geographic considerations.
16. States C=27(7)Constitutional requirement that legisla­tive districts be formed from contiguous, compact, and relatively integrated socioeco­nomic areas docs not prohibit smaller dis­tricts within such areas. Const, art. 6, § 6.
17. States C=27(7)Division o f Greater Anchorage area into sjx election districts was not improper, despite contention that area constituted a single integrated socioeconomic area which should not have been fragmented. Const, art. 6, § 6.

18. States C—W h e n  plan snbstat tricts in t»r« districts (run ators had b. and new «! boundaries. • crctionarv a elections, the cumbcnts.
Kenneth 1 G roh, licnkv appellants.Jam es N . chorage, N o Juneau, for ;<Ben T . D . na, as atnict Borough.Before If and CO\W < and F 1 T Z G I
B O O C I I F  For the t with a chalb the Alaska t mond, we h mcnt of the promulgated A r t . V I oi unconstituiK and supren States Cons' o f the 1972 • plan o f renj lativc elect i remanded t> Jan u ary  13, to our mam

I. See Ecu 
(Alaska I f  
OSO (Alnxk
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nncau legisla- rcscntation ofIiv 9.3% and nt Chain dis- tes would re­live reappor- hy valid his- rations.
t that legisla- n contiguous, .ted sociocco- ; smaller dis- 't . art. 6, § 6.
•borage area .oi unpro|ier, • instituted a area which ted. Const.

es C=27(3)here legislative reapportionment substantially altered senatorial dis- .s in Greater Anchorage area so that .tricts from which four “ hold-over”  sen­iors had been elected no longer existed and new districts had vastly changed boundaries, it was within governor's dis­cretionary authority to require mid-term elections, thus truncating terms o f four in­cumbents.

G R O H  v.
Cite ns. Alaska.

Kenneth P . Eggers, C liffo rd  J .  Groh, Groh. Benkert & W alter, Anchorage, for appellants.Jam es X .  Reeves, A sst. A tty . Gen., A n ­chorage, Xorm an C . Gorsttch, A tty . G en., Juneau, for appellees.Ben T . Delahay, Borough A tty ., Soldot- na, as amicus curiae for Kenai Peninsula Borough.Before R A B I X O W i T Z , C hief Justice, and C O X X O R , E R W IN , B O O C H E V E R  and F I T Z G E R A L D . Justices.
O P IN IO NB O O C H E V E R , Justice.For the third time, we arc confronted with a challenge to the reapportionment of the A laska legislature.1 In Egan v. H am ­mond, we held that the 1971 rcapportion- mcnt o f the A laska legislature, which was promulgated pursuant to the mandate of A rt. V I  o f the A laska Constitution, was unconstitutional under the equal protection and supremacy clauses of the UnitedStates Constitution. Due to the imminence♦o f the 1972 elections we adopted an interim plan of reapportionment for the 19/2 legis­lative elections. The case was thereafter remanded to the superior court which on J ;  w ary  13. 1973 issued an order, pursuant to our mandate, requesting the governor of

I See Kami v. I Itiimiioml, fitrj I MM Sail
< Alaska ami Wtitle v. Xnlaii. 114 I MM
Us!I (Alaska llllki).

the State of A laska, with the assistance o f an advisory hoard appointed by him , to de­velop a permanent reapportionment plan for the A laska legislature. T h e  governor appointed an advisory hoard w hich, after conducting numerous public hearings, sub­mitted a report and proposed plan o f reapportionment8 which was adopted by the governor on December 11, 1973.Suit was commenced in the superior court challenging the validity o f  the plan. A fte r trial o f the case, Ju dge Singleton entered a judgm ent on M ay 14, 1974 dis­missing the action on the m erits. A ppel­lants raise the follow ing issues on appeal:1. Population variance between districts was excessive.2. The division o f the G reater A n chor­age area into six  districts violated the A lask a constitutional requirement that districts be formed o f contig­uous and compact territories contain­ing as nearly as practicable a rela­tively integrated socio-economic area.3. There w ..s no need to truncate the terms o f four senators, and termina­tion o f their terms constituted a de­ntal o f cquai protection.4. The use of a formula establishing the number o f m ilitary personnel to be included in the population base v i­olates the due process and equal pro­tection clauses o f the U n ited  States and A laska constitutions.5. Failure to base the plan on the latest population data resulted in malappor­tionment.Because o f  the .im m inence o f  the 1974 elections, we expedited b riefin g and heard arguments on June 4, 1974. O n  June 6, we entered an order approving all aspects of the plan except the composition of speci­fied house and senate districts, which we found exceeded permissible constitutional

EGAN Alaska 865
.120 P.2d SG3

The re|Miri wnx nnm iiniouily approved hy 
the fiveoiieitiher hoard, with the exception nf 
the (listrieline ol‘ the Aueliornce area, to 
xvhtell portion of the report ixvn mepilier.x ilis- 
-.etucd.

I t — SS



8 6 6  Alaska m526 PAWFIC .REPORTER, 2d SERIESlimits regarding population variances with­out adequate justification.3The case was remanded to enable the governor o f the State o f A laska, if  he de­sired, to resubmit the plan to the Advisory Reapportionment Hoard for the purpose o f revising it and bringing the districts speci­fied within constitutional standards.4 W e stated in our order that a full opinion would follow.
IS T A N D A R D  O F  R E V I E WBesides determining1 whether the reap­portionment plan meets constitutional re­quirements, wc must settle upon an appro­priate standard o f review applicable in A laska reapportionment cases. Article V I  o f the Alaska Constitution provides for re- apportionment o f the Mouse o f Representa­tives by the governor after each decennial census. Although no comparable provision governs rca] ortionmcnt o f the senate, we have held that the Senate, too, must be similarly reapportioned in order to con­form to co istitutional requirements im­posed by tne United States Supreme Court.11 Section »1 o f Article V I  confers original jurisdiction on the superior court to hear challenges to the reapportionment plan, and provides that “ On appeal, the cause shall he reviewed by the supreme court upon the law and the facts."

[1 ,2 ]  Appellants argue that this consti­tutional authority confers upon the su­preme court the power to decide what is
3. A copy of tbe order of remand is appended 

hereto ns Exhibit A.

4. The governor did roHiihmft tbe plan to the 
Board, which recommended changes in the 
various districts, nnd the governor Ims sub­
mitted the revised plan to (Ids court.

5. ficc Egnii v. Hammond, 502 P,2d KM), 874 
(Alaska 11*72): W ade v. Nolan, 414 P.2d 
tfSP. 7(H) (Alaska HlflU).

6. Art. V I. SS 3 and 8, Alaska Constitution.

7. Art. V I, S 11 of the Alaska Constitution
provides:

Any tpiulified voter may apply to the
superior eourt to compel the governor, hy

preferable between alternative rational plans. W e do not so construe our authori­ty, tor if  that were the case, there would lie little reason to provide for the governor to promulgate the reapportionment plan after receiving the recommendations o f the Advisory Reapportionment Board/' The constitutional authority to reapportion re­sides in the executive, not the courts. Ju r ­isdiction is conferred on the courts only when an application is made to compel the governor, “ [T ]o  perform his rcapportion- mcnt duties or to correct any error in re­districting or reapportionment."1 It cannot he said that what wc may deem to he an unwise choice o f any particular provision o f a reapportionment plan from among several reasonable and constitutional alter­native' constitutes "error”  which would in­voke the jurisdiction of the courts.[3 ,4 ] W e view a plan promulgated un­der the constitutional authorization o f the governor to reapportion the legislature in the same light as wc would a regulation adopted under a delegation o f authority front the legislature to an administrative agency to formulate policy and promulgate regulations. W c have stated that we shall review such regulations first to insure that the agency has not exceeded the power del­egated to it, and second to determine whether the regulation is reasonable and not arbitrary. O f  course, additionally, wc always have authority to review the consti­tutionality of the action taken, but we have stated that a court may ..ot substitute its judgment as to the sagacity o f a regulation
mniiilnimiR or othcrwlNC, to perform Ids 
rcnpportionmi'iit duties or to correct any 
error in. redistricting or rrappartionmeiil:. 
Application to compel the governor to per­
form his reapportionment duties must he 
filed within thirty days of the expiration 
of cither of the two nincty-dny pcriodR 
specified in this article. Application to 
compel correction of nny error in redis­
tricting nr reapportionment must lie filed 
within thirty days following the proclama­
tion. Original jurisdiction in these matters 
is hereby vested in the superior court. 
On appeal, tbe cause shall be reviewed by 
the supreme court upon the law nnd the 
facts.

fo r  th at o f  :1 
that th e  w i « .  
n ot a. su b ject 
cou rt in d ica te  
to  its re v ie w  • 
and w c  shall 
rev iew  o f  the 
appeal.

[5 ]  O n e  c 
fu n ctio n  pcrta  
to  th e  dccts i 
W h en  the rca ] 
p rop osed  at t 
o r ig in a l ju r isd  
in the suprcnu  
w as d eem ed  nt 
ju r isd ic t io n  if. 
d e leg a tes  indie 
p lica tion  b y  tl 
ard  o th e r  thu: 
c r c t io n "  test 
the su p e r io r  c 
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shall be  rcv ii 
u pon  the la w  
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d icate  that t!
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•.alive rational tie our authori­se. there would •r the governor rtionmcnt plan ndations o f the Board/ The reapportion rc- le courts. Jur- 'ic courts only• to compel the is rcapportion- iy error in re- it.” T It cannot deem to lie an ular provisionfrom among itutional alter- liich would in- >urts.omulgated tm- 'izntion o f the legislature in 1 a regulation of authority administrative nd promulgate that wc shall to insure that the power del­ta determine easonalilc ami iditionnlly, we e\v the consti- i. hut we have substitute its t a regulation
• perform b is  

a  c o rre c t t in  y  

i i | i | i i ir t i< ii in t i ' i it .  

iv c r n o r  to  jn*r- 

M lii'S  m u s t  lie 

t!u ' e x p ir a t io n  

I v u l i iy  p e r io d s  

\  | i | i l i t ’i l t iu n  to  

r r u r  in  rc d is -  

m u s t  l» ' f i l l 'd  

: lie  p r o i- lu m n -  

'.I ii" ii' l im it e r s  

iiM -r io r  fM iir r .n'vii'wiil l»v 
la w  u in l t in '

I  GROH  v.
Cite as. Alaska, for that of the administrative agency, and that the wisdom of a given regulation is not a? subject for review/ The superior court indicated that it applied these criteria to its review of the reapportionment plan, and we shall apply like standards in our review of the law and facts raised by this appeal.[5] One other aspect of our review function pertains to the weight to be given to the decision of the superior court. When the reapportionment article was first troposed at the constitutional convention, triginal jurisdiction for review was vested n the supreme court. A fter discussion, it was deemed more practical to have original jurisdiction in the superior court, but the delegates indicated a preference for the ap­plication by the supreme court of a stand­ard other than the familiar "abuse of dis­cretion" test in reviewing tbe decision of the superior court. The draft was amend­ed to specify that "[o]n appeal, tho cause shall he reviewed by the supreme court upon the law and the facts.” 0 The min­utes of the Constitutional Convention in­dicate that the drafters of this provision

8. See Klngery v. Clmppk\ ,r>04 l'.2tl 831. 834 - 
S35 (AltiHkn 1072) ; Kelly v. Ztimnrollo. 480 
I’ .2il illKJ, O il (Alaska 1071).

9. Alaska Constitution art. V I, jj 11.

10. The intent was best nrtletilateil hy Delegate 
M cLaughlin:

I believe, Mr. Johnson, in answer to you, 
there was one addition tliut Mr. T aylor  
desired. Ha desired not only it review ou 
tbe law, lint lie wanted to make sure that 
the supremo court could review nil the facts 
ns presented in the superior court, lie  
wanted in substance n trial tic novo without 
nny other evidence than the evidence pre­
sented in the superior court. That's why 
lie insisted that the law and facts appear 
there.

Minutes, Constitution Convention 11)47. Pre­
viously. the following exchange Imd taken 
place between Delegates Taylor and llallen- 
tinti:

T a y lor : . . . W hy in this proposed
article, did you confer upon the supremo 
court o f the State of Alaska original juris­
diction to try disputes as tu reapportion­
ing?
llcllcn ihnt: Thnt Inngungc came identical­
ly from the language of the Hawaii Consti-

E G A N  Alaska 867
52« P.2d NJ3intended that appellate review be in the na­ture of a de novo proceeding, but without additional evidence being presented.10 A c ­cordingly, in reviewing the reapportion­ment plan we shall consider the matter de novo upon the record developed in the su­perior court.

IIU S E  O F  T H E  1970 C E N S U S  D A T AIn determining the population base to be used for reapportionment, the Advisory Board relied upon the 1970 decennial cen­sus. Appellants contend that there were more accurate and current data available, nnd that it was improper not to utilize them.Article V I ,  Section 3 of the Alaska Con­stitution provides that, "[R]eapportionmcnt shall be based upon civilian population within each election district as reported by the census.”  In Egan v. Hammond, wc held that the elimination of military per­sonnel as a class was unconstitutional, and that the "civilian population” clause ^ould not be severed from the requirement that
tution which was recently adopted, and we 
felt tlmt the m atter o f  such supreme im ­
portance ns this should he conferred on 
tho supreme court nnd thnt they should he 
given original jurisdiction . There might bo 
a better court.
T n y lo " : Do you nut believe tline the su ­
perior court could he more nvnilnldc to any 
disgruntled voter . . . un ' allow the
supreme court o f  Alaska to he the appellate 
court . . . V
llc llcu t lm l: O f course their review would
he confined to review  o f  legal mntters nnd 
not fnets. Perhaps it was thought tlint 
the supreme court wits n hit more dctnchod 
thnti u superior court.
T a y lo r : Hut if  the district courts abuse
their discretion, you enn always raise that 
in the appellate eou it.
llelL -titbill: llur us you know and I know
ns lawyers, to rnise the ipiestion of abusive 
[sicl discretion you have got to he nw- r illy right.
T a y lo r : Could yon not in your proposal
put it tlmt tbe superior court should have 
original jurisdiction and tlmt the supreme 
court would be 'tie appellate court and also 
could find us i .lie facts? (M inutes, pp. IsMV-lki).
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1526 P A C IF IC  R EP O R T E R , 2d S E R IE Sreapportionment lie based exclusively upon census data. W e concluded that alterna­tives to the census base could he utilized.11 Thus, there is no longer a specific consti­tutional mandate as to the population base to lie utilized bv the governor. On the other hand, it has never been held thnt the due process or equal protection clauses of the United States or A laska constitutions dictate reapportionment upon some popula­tion base other than that o f decennial census.11 In fact, in Reynolds v. Sim s, the United States Supreme Court stated:In substance, we do not regard the Equal Protection Clause as requiring daily, monthly, annual or biennial reapportion­ment, so long as a State has a reasona­bly conceived plan for periodic readjust­ment o f legislative representation. W hile we do not intend to indicate that decen­nial reapportionment is a constitutional requisite, compliance with such an ap­proach would clearly meet the minimal requirements for maintaining a reasona­bly current scheme o f legislative representation.13[6] W hile Reynolds indicates that it is not necessary to reapportion more fre­quently than decennially, it does not really address itself to the question o f what popu­lation d’ ta may be used. There can be lit­tle question but that the general principle of equalizing votes per persons can best be achieved by use o f the most current accu­rate data reasonably available. W c indi­cated in E gan  v. Hammond, that in the ab­sence o f a constitutional amendment rees­tablishing specific guidelines, the gover­nor has the power to select alternative bases for reapportionment purposes. Wc referred to the permissibility o f a regis­tered voter, state citizenship or state resi­dency base.14 Sim ilarly, the governor may11.12. 502 P2>d ut 870-871.

Justice Urcnnnu in his dissent in White
v. Itegcster, -112 U.S. 755, 03 S.Ct. 2332, 
37 L.Ed.2d 314, 334 (1072), asserted tlmt a 
renpiKirtiouincut plan trust he "grounded on 
tho most ueeurntc available data", nnd tlmt 
unreliability o f data nicy necessitate invalida­
tion of n plan. X o  holding o f th: United

select from among different available sta­tistical compilations.[7 .8 ] Since the governor's authority to choose census data as a population base is not limited by either the state or the feder­al constitution, our review is restricted to whether that authority has hecn exercised in a rational as opposed to an arbitrary manner. The report o f the Rcapportion- meni: Advisory Board evidences thorough and exemplary exploration of the possibili­ty o f using more current statistics. O nly  aftci alternatives were carefully examined was the determination made to use the 1970 census data. A s  to the rationality of that decision, wc agree with the findings o f the superior court:The Advisory Reapportionment Board examined the feasibility of such an up- ■ date. Its statistical technician (who is otherwise the employee of the Research and Analysis Section who is responsible for preparing that office's annual esti­mates) and its counsel sought the advice of D r. George Rogers on this matter and were informed that it would be impossi­ble to update the 1970 data in a statisti­cally m eaningful way with the geograph­ical specificity required for reapportion­ment. The Board also took this question up with Ronald Evans, federal census coordinator at the University o f A laska’s Institute for Social, Economic and G o v ­ernment Research, who advised that up­dated population data was not available and that it would he possible to contract with the Census Bureau to obtain a spe­cial census for reapportionment purposes at a cost ol about $250,000. For these reasons, and in .addition because the A n ­nual Estimates represent population in Ju ly  rather than in April nnd cannot e f­fectively be extrapolated with geographic
States Supreme Court, however, implies tlmt 
decennial census data is not constitutionally 
appropriate, nnd Justice Brennan did not ml- 
rcsa himself to the question of bow current 
renpportionuunt data must be.

13. 377 U.S. 533, 5S3, 84 S.Ct. 1302, 1393, 12 
L.Ed .2d 500. 510 (1004).

14. 1502 P.2d nt S70.
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G R O H  v.
Cite us. Alaska, specificity, it ’•..is not unreasonable for the Board to conclude that it could not effectively update 1970 census data.The use of the 1970 census data under those circumstances did not constitute er­ror.

I l lM IL IT A R Y  P E R S O N N E LThe Advisory Board sought to eliminate from the data base, to the extent that reli­able information could be developed on which to do so, all nonresidents who could be statistically identified. The Board found that approximately 26 percent of the census population consisted of military personnel and their dependents, substantial numbers of whom were not residents of the state.13 A complicated formula was established whereby 28,581 of the approximately 78,- 998 military and military dependents,16 were eliminated from the population base. Appellants contend that the elimination of a portion of the military personnel from the population base constitutes an uncon­stitutional employment classification viola­tive o f due process and equal protection.17
15. The musters we appointed collected the fol­

lowing data regarding participation o f mili­
tary personnel in the 11)70 general election: 
Flmcudnrf and Fort Richardson. 101! voters 
of 0,115 population over age IX ; Hiclseu and 
Fort Wniiiwright, 171’ voters of 10.1170 impu­
tation over age IS ; Shemya Station, no
vi.'ers among 1,0X5 population over atte IS ; 
Kodiak Station, 7X voters of 1.717 population
over ace JS. In these six enumeration dis­
tricts populated hy military personnel and 
their dependents, there were thus only .'Ml! 
voters from an adult population o f 22,528 or 
less than 1.0 percent. Approximately 52 per­
cent of non-military adults voted in the same 
election. Kami v. Hammond. 502 l*.2d at 1)00,
sec 502 l*.2d at M12 iBoochever. J., dissent- 
o ia ). If vnrina can he taken, as we believe, to 
lie an indication o f a person's desire to make 
a slate his home, the desires of Alaska-based 
military personnel liavi been clearly expressed 
in the peaiilivc. Df all the military personnel 
in Alaska, only 1!KI eh imcd to he residents 
of record accordina to .lie Alaska t'ommaud 
at ilie time of Kami v. Hammond, id. at xtl2. 
and liutliina in the record indicates that this 
fiaiire has chanced significantly.

E G A N  Alaska 869
, 52l)r.2dM!3In Egan v. Hammond, we wrestled with the thorny problem of accounting for mili­tary personnel in the Alaska population base. Since many of the considerations there discussed are still controlling on this issue, we shall summarize the basic ration­ale of that case.18 W c held invalid the constitutional requirement that reappor­tionment shall be based upon civilian popu­lation within each election district as re­ported by the census for the reason that military personnel as a class could not be eliminated arbitrarily. W c pointed out, however, that by holding such elimination unconstitutional we were not saying "that some military cannot be excluded as a per­missible device for limitin g the impact of transients and nonresidents on legislative districting." Reference was made to the possibility of using a registered voter base, which has been approved in Burns v. Rich­ardson,10 or employing a state citizen or state residency basis. W e expressed what has now proved to be a v a n  hope that the legislature would update tik reapportion­ment provision of the Alaska Constitution with ;.n appropriate constitutional amend­ment.
16. In April 11)70. the •minus indicated tlmt 

them were .'12.118 uiiiiorincd m ilitary per- 
sound in the state. F 'gures provided hy the 
Alaska Command am 1 other xonrcCK indi­
cated approximately 1.1(1 military dependents 
for each uniformed military |iersoimel in 
July 1078. Assuming the same ratio in 11)70, 
there were 10.NS5 m ilitary dependents and 
personnel in 1070. Thus, military personnel 
mid their dependents neeauilted for  'X.IIIIX 
o f the state’s 1070 isipiilntiou o f  802 8(11. A l­
though the Board originally sought to elim­
inate nonresident m ilitary mid nonresident de­
pendents, tin. exclusionary formula was final­
ly applied only tu imiturmed personnel.

17, XVe llnvix v. M am :. 877 I '.S . II7S. (Ml1. N1
S.t’ t. 1111. 111X. 12 I..F d  2d Out). 017 (1!Uk>. •

I liseriminatioii against a class o f  iadividim 
merely because o f the nature o f  rheii em­
ployment. without mare being shown, is mu- 
siituiioiinlly impermissible.

I B .  S r c  5 0 2  l \ 2 d  at x O n — s 7 1 .

19. 8x1 I'.S . 78. .SO S.Ft. 12X0. 10 !,.Hd.2d 
870 (liidtii.
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[9] In the absence o f any constitution­ally mandated population base, the A d vi­sory Board sought information regarding A laska’s transient population. M ilitary personnel were found to he the most prom­inent component, and on the basis o f i's  data the Board found a certain proportion o f the military to be excludable from the population base. The dissent finds error in the decision to exclude military tran­sients from the apportionment population base primarily because the Board failed to treat civilian transients equally. For three reasons we find the Board’s decision rea­sonable: (1) it was reasonable for the Board to conclude that civilian transients are not present in significant numbers in A pril, whs' the census data was obtained; (2' ever / transients were present, they 'ere  no included in the Alaska census population, although all military stationed in A la s 'a  were so included; (3) th pecial nature o f military transience creates a rea­sonable basis to distinguish between mili­tary and civilian transients.Initially we believe the Board was justi­fied in concluding that civilian transients were not included in the 19/0 Alaska cen­sus figures. The 1970 census data, upon which the exclusion was based, was ob­tained in A pril. The seasonality o f tour­ism in A laska is well know n; although published data on tourist presence is not ;adily available, the absence o f tourists in
20. See Rogers, G. W . nnd Cooley. R . A .. Alus- 

kn’s Population nnd Economy, 127-30 (1002) ; 
Rogers. G. W ., The Future o f  Alnskn, 100-07 
(1002) ; Rogers, G. W .. Alaska, The Econo­
my nnd the Lnhor Force, 7.x Monthly Labor 
Rev. 1375 (1055) ; rf. Rogers, G. \V„ Alnskn 
Regional Population nnd Employment, Uni- 
versify o f Alnskn S.E.G. Report No. lji nt 30,
04 (1007). See generally Research nnd Anal­
ysis Section, Empl. Security Div., Alnskn
Dept, o f Lnhor. Alaska W orkforce Estimates
hy Industry nnd Area, 1005-72. The work­
force estimates nre prepnred inder mandate of 
the United tntcs Departm.'tit of Lnhor to 
the state to make nvnilnklc to the publie, "a c ­
curate nnd timely nrcn ’ naujtowcr nnd job 
market information for decision-making pur- 
]K)scs." I l l  United States Department of 
Lubor, Employment Security Mununl § 0020, implementing 20 C.I-.It. § 002.0, implementing

the slate during school months and before the spring thaw is common knowledge. The likelihood that any number o f tourists could have been included in A laska’s cen­sus population is, therefore, minute. The seasonality o f much o f Alaska's employ­ment market has la-en authoritatively docu­mented over several decades.-" Sp ecific  data hearing out the general trend in re­cent years, and the 1970 census year in particular, is available through the A laska W orkforce Estim ates prepared on a monthly oasis hy the Research and A n a ly ­sis Section o f the Employment Security Division o f the A laska Department o f  L a ­bor. A  review o f those documents for 1970 shows the presence in A pril 1970 o f a total statewide labor pool o f 109,972 em­ployable civilians.21 That figure is but ? ,- 00(1 more than the Jan u ary ebb and over 17,000 less than the 127,14-4 peak in Ju ly .22 The actual number o f persons employed showed a similar pattern o f increase and decline; for instance, in the food process­ing industry, which is inextricably tied to the highly seasonal fishing industry, 23 to­tal employment doubled from 6,700 in April to 13,600 in Ju ly .24Even if non-military transients were contacted by census fakrrc A laska, it does not follow that they were included in Alaska's population. The census enumer­ates a person according to his “ usual place of residence’’ .23 That clause is “ generally
29 L'.S.C. § 301 ct sc<i. W c hnrhor no re­
luctance to take notice of such authoritative 
sources documenting n well known aspect of 
tbe Alnskn economy. Civil Rule 4 3 (a ) (2 )  
|c] nnd 4 3 (a ) ( 2 ) Id ].

21. Research nnd Analysis Section, Em pl. Se­
curity Div., Alaska Dept o f I-nbor, Revised 
1970 Alaska W orkforce Estimntc (19 7 2 ).22. 10.

23. Sec generally authorities cited at note 20. supra.
24. Research nnd Analysis Section, Em pl. Se­

curity Div., Alaska Dept, o f Igilxtr. Revised 
1970 Alnskn W orkforce Estimntc (1972).

25. liurcnu of the Census, Social nnd Econom ic 
■Autistic* Administration, United Stntcs De­
partment of Commerce, Characteristics o f the 
Populution, I’ art A  at v. (1971).
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GROH  v.
Cite ns. Alnskn. construed to mean the place where [a per­son] lives and sleeps most of the titne.” 86 Transient individuals in Alaska in April 1970 w-re not necessarily counted as Alas­ka residents. For example, the residence of tourists was attributed to their state of origin.87 The same was true where a short­term worker was encountered in Alas­ka.88 Those persons who were counted as residents of Alaska lived nnd slept here “ most of the time", and it would be d iffi­cult to find a basis for excluding them from the population base.Servicemen were treated very differently from civilians by the census, however: Members of thz Armed Forces living on military inst .lations were .-.'ontcd. as in every previous census, ns residents of the area in which the installation was lo­cated. Similarly, members of the Armed Forces not living on a military installa­tion were counted as residents of the area in which they were living. Crews of U .S . Navy vessels were counted as residents of the home port to which the particular vessel was assigned.. 802G. 1 0 .

27. hi. nt vi.
28. hi. T lw  rules followed hy omi- 

monitors to decide residence q.lcs i .urtlier 
support tin- undonttnnding tlmt eivilinn tran­
sients were not included in Alnskn’s census 
population in n significant number. Persons 
who niniiitniiicd a pormnnont residence else­
where tbnn Alnskn but were encountered in 
Alnskn because o f scnsnnnl employment would 
lmve been classified ns "Person who bus more 
tlinn one borne nnd divides time between 
them", mid tbe assigned residence would lmvc 
been " l ’ ince where lie spends largest part of 
calendar yenr." Bureau of the Census, 
United Stntes Department o f Commerce, 
f?"unierntor's Handbook Pub. P -507  |Ilule 
111 at 70. (The rules mny nlso be found in 
other versions of the Imndliook, Publicltions 
I »—r»tK>. 11-520 nnd D—52(1.) Thus, the census 
included ns Alnskn residents only those tran­
sients who spent n majority of the year in 
Alaska. For tbe llminl to seek to deter­
mine wlm among them actually considered 
themselves to he stnte citizens would hr- u 
lii-rcitleilli task, if it innlil he nci-ninpiishcd 
ut all. Persons who were in Alnskn ns sea­
sonal laborers when their families were enu­
merated in oilier suites would also have been 
referred buck ns residents o f  the locale o f th

E G A N  Alnskn 871
526 P.2d 603Thus the census fails to cull out the non­resident from the military census popula­tion, although it does so with respect to the civilian population.30 In that distinction alone lies justification for the Board’s ex­cluding o f nonresident military persons without also attempting to eliminate civil­ian nonresidents.Finally, in concluding that the exclusion of the military cannot be reconciled with “ the board's tolerance toward civilian tran­sients" and comparing the exclusion of military personnel to a durational residency requirement, the dissent in our opinion ig­nores the fundamental reason for the ex­clusion of some military personnel—their want of any contact with the state beyond mere presence. Although some may volun­teer for such duty, military personnel arc ordered to report to the Alaska Command. Recognizing the involuntary nature of mil­itary assignment, common law courts, in­cluding the tenitorial district court,31 have long stated that a person who enters the military retains the residence and domicil he established before entering the

family household. 10. [R ule 1] nt 7(5. Only 
humcicss migrants eould lmve been included 
as Alnskn residents, bnd such persons been 
present in tbe state. T b o  relevant rule as­
signs “ Persons in plnvcs which Inivo shifting 
populations comisiscil mainly of persons with 
no fixed residence, such ns convict cnmps. 
highway nnd other construction cnmps, nnd 
cnmps for migratory ngricnlturnl workers,”  n 
residence in the cnmp where they are found. hi. [Ittiln HI) nt 77. T h e thought that nny 
significant number o f  iicoplc could lmve been 
encountered in ngrb'Uiturnl or construction 
cnmps in Alaska on April 1, 1070 defies 
experience.

29. Bureau of the Census. *u/ira mite 25 nt v.

30. Tbe census dues place college students 
where they intend school. The Board lainlo 
tut effort to determine the percentage of col- 
lega students who were nonresidents. The 
number w h o  found to lie statistically insig­
nificant.

31. Wilson v. Wilson. It) Alnskn liltl 021 
(D .<\Aiieh.liH5). The legislature in eimot- 
ing AS (i!i.55.l0(i rendered nugatory tin* por­
tion of Wilson which held that it •o-rvii-cmnti 
mny lint sue fur d i 'o r ce  within th”  rlille o f 
assignment. See l.ntltcrhnch v. I.auierhach. 
:;:i2 P.2d 24 I Alaska liMHl.



872 Alaska 526 f t IFIC REPORTER. 2d SERIES f tm ilitary.3' Most o f those courts accept the principle that those in the military may ac­quire a domicil o f choice where they are billeted, but the first Restatement o f Con­flict of Laws denied even that opportunity to some.33 and tbe Second Restatement considers a new domicil ‘'difficult to establish." 34 The principle that a military person retains his entrance domicil and residence has been embodied in a federal statute which exempts servicemen from virtually every form o f taxation on income or personal property in the state where they are stationed unless they are domi­ciled there.35
32. i c e  Stifel v. Hopkins. -477 F.2d 1110. 1122 

(Gtli Cir. 15)73) : Ellis v. Southeast Constr. 
Co.. 201 F.2.1 2X0, 2S1-2S2 (fitli Cir. 1f)5S) ; 
Prudential Ins. Co. o f  America v. Lewis. 
300 F.Supp. 1177. 11S4 (N .l'.A ln .111(111); 
Kopnsz v. Kopnsz. 107 Cal.Aiip.2il 80S. 237 
P.2d 2S4. 285-280  <11)51)4 Menus V. Menus, 
1-15 Nell. 441, 17 N.W.2d 1. 3 (11)45) s Israel 
v. Israel. 255 X .C . 301. 121 S E.2d 713. 715 - 
710 (10 0 1 ): Wiseman v. Wiseman. 21(1 
Tenn. 702. 303 S.W.20 S02. S05 (W itt).

33. rtestatcnicnt o f Confliet o f Laws, S 21 
comment <■. (1034).

34. Restatement (Second) of Conflict o f Laws, 
5 17 comment rf. (10711 :

A soldier or sailor. If lie is ordered to a 
st(irinn to which he mast go and live in 
quarters assigned to him, will prolmhly not 
aeipiiro n domicil there though lie lives in 
tho assigned quarters with his family, l ie  
must obey orders and en'inot elioose lo  go 
elsewhere. On the other hand, if he is al­
lowed to live with his family where he 
pleases provided ii Is nenr enough to Ills 
post to cnnhlc him to perform his duties, 
he retains some power of choice nvei the 
place of his almde and may acquire a domi­
cil. T o  do so, however, he must regard the 
place where he lives as Ins home. Such an 
attitude on Ids part may he difficult to estab­
lish in view of the nomadic character of 
military life mid pnriiculnrly If lie intends, 
upon the termination of hit; service, to move 
to some other plttce.

W e rccognixe, o f course, thnt durational re­
quirements for establishment o f residence or 
domicil often suffer constitutional defects. 
State v. Adams, 522 P.2d 1125 (Alnskn 
11)74): State v. Vru Fort, 502 P.2il 453 
(Alaska 1072). We deni hero not with n 
durational requirement, lint with the question 
of whether an individual may lie considered 
a resident for puriwses of apportionment.

A s a result of the common and statutory law and the economies o f m ilitary life , the serviceman and his fam ily may remain completely aloof from the state o f  assign­ment. neither utilizing its services n >r con­tributing to its treasury or public life .W e hold that it was reasonable for the Hoard to exclude some proportion of m ili­tary personnel not merely because o f their transience, but because a significant num­ber o f Alaska-based military personnel ex­ercise an option to be non-Alaskans, de­spite their physical presence here. T his phenomenon is well demonstrated by the minuscule voter registration on military
35. 50 U .S.C .A . App. <S 574 provides:

(1) F or tlie purposes of tnxntion in re­
spect o f nny person, or of bis personal 
property, income, or gross income, by nny 
Suite. Territory, possession, o r  political 
Hiilulivision o f nny o f  the foregoing, or 
hy tlie District o f ('olumbia. such person 
slinll not lie deemed to lmve lost n resi­
dence or domicile in nny Stnte. Territory, 
possession, or political subdivision of any 
of the foregoing, or in the D istrict e f 
Columbia, solely hy reason o f  In-ing nli- 
sont therefrom in compliance with military 
or iinval orders, or to have nctpiireil a 
residence or domicile, in. or to lmve be­
come resident in or a resident of. any 
other Stale. Territory, posession, or politi­
cal subdivision of nny of the foregoing, 
or tin* District o f Columbia, while, nnd sole­
ly )•• reason of being, so absent. For tho 
pnr|HiM>H of taxation in respect o f  the per­
sonal property, income or gross income of 
any such person hy any State, Territory , 
possession, or political subdivision of nny 
of the foregoing, or the District o f  Colum­
bia, o f  which such person is not n resident 
or in which he is nut domiciled, com pensa­
tion for military or naval service slinll not 
he dvv.ued income for services performed 
within, or from sources within, such State. 
Territory, possession, political subdivision, 
or D is ’ rict, and personal property shall not 
he deemed to lie located or present in or to 
linve n situs for taxation in such State, 
Territory, possession, or political subdivi­
sion, or district. Where tho ow ner o f per­
sonal property is absent from ills residence 
or domicile solely liy reason o f  compliance 
with military or navnt orders, this section 
applies with respect to personal property, 
or the use thereof, within any tnx jurisdic­
tion other than such pluee of resilience or  
domicile, regardless of where tbe ow ner may 
lie serving in compliance witli such orders

enclave.-, tion- o f v the jiijpiii:. who hnvi period- <>: have cxer. de. n ami •W e tur: effected i quested tb to conipib military ■ and to in  conccrnitn residents . mand rcp< the 18,51-! the five i and Fair! arc reflect nel rccon arc not p: decide on o f sonicv- show, hot o f the n: thcnisclvcThe lb tion of a W ashing; ■ T he W ar premise t ‘ proximate to votc.3,:
36, W c .l< 

voter rcg 
ship o f 
there is i 
nrc suli.ic 
ill voter 
donixt in 
been mu- 
register 
failed. '  
o f  regiNti 
nny hem 
isirntioii- 
iminieoti 
resident-  
by the 
pcrsonnc 
produced 
areas «< !?<• •

]



and statutory 'itary life, the may remain ate o f assign- viccs nor con- ■iic life.mable for the •rtion of mili- eause of their nificant mim- personnel cx- Alaskans, dc- : here. This tratcd by the on military
nividcs: . 
taxation in re- i Ills personal 
attune. by nny 
i. or politienl 

foregoing, or 
a. such person 
• o lust u resi- 
..ire. Territory, 
ivision o f  nny 
a* District o f 

o f licing al'- 
uit li military 

ie  nctplirnl ii 
r to lmve be- 
ddent of. nny 
si nil, or pnlltl- 
»l.u foregoing, 

vi III c. llllil sole- 
■vent f o r  I lie 

.- r  o f liie per- 
,u\s iiieome of 
•He. Tcrrltnry, 
(vision o f  nny 
rict o f t ’oliim- 
not n resilient 
iisl, isimpeiisn- 
ivlen sluill not 
. i s  perfnrnieil 
a, hiii'Ii Slate,
:l siilHlivision,
icriy shall mil 
vsenr In or to 
i such Stale, 
iliciil slllidivi- 
nvner of per- 
his ri'siilcuce 

•I eoiupliillli'i' 
iliis section 

■mil properly, 
tax jurisdic- 

i resilience or 
\o owner umy 
i 'ill'll orders

GROH  v.
Cite ns, Alnskn. enclaves. It is thus not offensive to no­tions of equal protection to exclude from the population base even military personnel who have lived in Alaska for substantial periods of time, so long as those people have exercised their option to remain resi­dents and domiciliarics of other states.We turn, then, to the specific exclusion effected by the Board. The Board re­quested the military authorities in Alaska to compile and furnish data on Alaska’s military and military-re1 ted population, nnd to furnish comments and suggestions concerning methods of identifying state residents z.ulong them. The Alaska Com­mand reported thr' as of July 1, 1973, of the 18,581 uni for cd military persons at the five -  ajor installations in Anchorage and Fairbanks, only 290, or 1.07 percent, are reflected as Alaska residents in person­nel records. Since such figures probably are not promptly changed when personnel decide on a change of residence, they are of somewhat dubious 'value. They do show, however, that a substantial portion of the military population do not regard themselves as residents of Alaska.The Board finally adopted a modifica­tion of a plan employed by tbe State of Washington in its recent reapportionment. The Washington plan was based on the premise that in any group of citizens ap­proximately the same number will register to vote.'"1 Therefore, the number of citi-

3G. We ilo not find the dissent's silN|iieinn of 
voter registration ns an Index nt' suite citizen- 
ship of inilitiiry personnel tenable. First, 
ihere is nn cniiiciition tlmt military personnel 
ore subjected in some invidious iliKeriiiiiimtiim 
in voter registration. In fact, there is evl- 
dellee in (lie rerurd tlmt speeinl efforts have 
been made to convince military personnel in 
register In vote, and llmt thine efforts have 
failed. Nor do we consider the low pereeniago 
of registration nr voting in Imsh areas in have 
any hearing upon the fairness of a voter-reg* 
Isiriltioiidiased statistic. since the travel, cum- 
i.iniiieaiioii. language, and cultural harriers o f
residents of those ureas are not experien I
h.v • In* vast majority of Alaska's military 
personnel. In nny event, nny statistical skew 
produced liv low regisirnth i or tilling ill Inisli 
areas uoidd lead, in the thinnl's exclusion !.’* l’ ?3—>*■ j

zens could be extrapolated from the num­ber of registered vol:ers i f  the number o f registered voters was known, but the num­ber o '  residents wan not. The statewide ratio o . ritizens to regist'Ted voters was 2.2:1. This ratio w j i s  them applied to the number of registered voters in the Fort Levis-M cCord Field military complex and in other military establishments occupying complete census e:nume.. >ng districts. The number of military state residents (2.2 times the number of ircgistcred voters) was then subtracted from the total number o f military persons present in the state, and the difference was deemed to represent the number of transient military personnel. The computation resulted in the exclusion of 58,507 persons—estimated to be nonrcsi- dciv ' of the total of 60,143 military per­sonnel. A  corresponding downward ad­justment was effected in the districts in which they bad been counted (only 1,636 were included in the population base). A  three-judge federal court adopted the reap­portionment plan containing this formula which had been the result of a s*:pulation of some of the parties to the < asc. Two intervcnors who were not p.- tics to the stipulation appealed to the United States Supreme Court alleging in part that the method used unconstitutionally failed to in­clude all of the military personnel. On aj»— peal, the United States Supreme Court without opinion affirmed the order adopt­ing the statistical reapportionment method.15
formula illsi'iissi'il infrn, to  a result more fa ­
vorable to military personnel as a el ass than 
tlmt wlileli wnnlil obtain i f  larger numbers o f  
civilians registeren .ml voted. There is every 
reason m believe that m ilitary personnel w ho 
desire In lie Alaska residents and dom icilinrics 
will register *n vote Iteenuse voter registration 
in a prime index o f intention |o liei-niue a resi­
dent or domieilinry. F o r  like reason, we 
lliiuk tlmt those who do im want to Isx-ome 
Alaskans demonstrate that intention hy re­
fusing to register to tote. S ir  Egan v. Hum- 
nmiid, "a i‘_* I '.2d at >il2 ii. 2 for an exam ple 
of the *1 ■ -.miI results o f  efforts io  register 
military peiM-ox as Alaska tuier>. Sim ilar 
examples up • in the record of this case.

37, Washington .<ian* t.nbor I ’.aincil A l 'L -  
• 'III v. I’ rliice. lull I '.S . sos, s.t't . H'l.

EGAN Alaska 873
326 P.2d 603
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87-1 Alaska 526 IIFIC REPORTER. 2d SERIESThe Alaska Advisory Hoard ascertained that the ratio between those registered to vote in the November 19/0 Alaska election and the number counted in the April 1970 census was 1 to 2.717. This ratio was ap­plied to those registered to vote in six lo­cations populated exclusively by the mili­tary and their dependents.311 A total of 1,049 persons were registered to vote in those military areas, thereby indicating 2,S5o sta "  iesidents (1,049 x  2.717). The census ; pulation within the sample area was 41,659, of whom 25,234 were estimated to be adults. Utilizing only the adults in the sample area, the Board found that ap­proximately 11 percent were estimated to be residents (2,850/25,234), and accordingly 89 percent were nonresidents. Applying the 89 percent nonrcsidcncy factor to each place in which military personnel were counted resulted in a deduction of 28.5S1 from the total uniformed military popula­tion and corresponding deductions in each census district.[10] There arc obviously certain as­sumptions which had to be made in evolv­ing the formula uvd , and admittedly there arc inexactitudes. Any error, however, is bound to have resulted in more military and their dependents being counted than are actually residents of the state, l-'or in­stance tbe exclusionary formula was ap­plied only to uniformed military personnel and not their dependents. Dependents of military persons may be assumed, for the most part, to have the same residential characteristics as the uniformed personnel upon whom they are dependent. There was an approximate total of 78,998 mili­tary and dependents counted in the 1970
34 L.Etl.2d (IS (11)72). See also In re Opin­
ion o f Justices, 111 N.1I. 140. 270 A.24 825 
(1071), wherein the New Hampshire .Supreme 
Court derided in an advisory opinion tlmt 
excluding from the population bnso military 
personnel who lmve not met rensonnltle resi­
lience requirements wns constitutionally per­
missible.

38. Approxim ately 00 percent of Alaska's tnlli 
tnry live Ip these six locations.

39. The largest claim to representation ivrs de­
tailed in our musters' report, where wns

census. Since but 28,581 were deducted, the actual percentage counted as resident* was approximately 65 percent. Based on all statistical information available, this percentage is in all likelihood much higher than the actual percentage of military and military dependents who are residents of the state.39 W hiic an exclusion of a larger percentage of military personnel and de­pendents may be justified, we have not been presented with an issue as to overre­presentation of the military. W e conclude that there was no discrimination against all military as a class and no improper exclu­sion of military personnel based on the na­ture of their employment.
IVP O P U L A T IO N  V A R IA N C E ?The 1973 reapportionment plan contains a maximum deviation in the House of Rep­resentatives of 29 percent, the Juneau dis­trict being underrepresented by 14 percent and the Nome district overrepresented by 15 percent. In the Senate, the maximum deviation is 22.4 percent.40 O f 43 house seats, 22 derive from districts where repre­sentation deviates by five percent or more from the mean, and of 20 senate scats, 1! are situated in districts characterized by similar deviations. Since tho deviations i.n both the house and the senate were, ot course, both below and above the mean, the total deviations between several pairs of districts were in excess of ten percent. Appellants contend that such variances in population dilute and impair the right to vote of Alaskans in the underrepresented districts, ;. r . violation of ic equal protec-

rcpnrtcd tlmt 25 to 30 percent of military per­
sonnel anil dependents in Alaska answered 
affirm atively to a census question whether 
tiieir residence was the same in 1070 na it 
wns in 10(15. Assuming that pure duration 
creates voting residency, the 65 percent in- 
i'IuhIoii is more than double the allowance 
which could he argued for. fi'ee Egon v. I lain- 
mam). 002 I\2d at 880.

40 The Juneau sennto district is unilerrcprc- 
SvUtcd hy 14 percent, and the Bethel district 
overrenres'uited by 8 /  percent.
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G R O H  v.
Cite an, Alaska, tion clauses of the United States and A la s­ka constitutions.In Egan v. Ham m ond, we discussed the then-applicable constitutional criteria, first delineating the unique problems involved in attempting to secure equal population dis­tricts in A laska:When Alaska’s geographical, climatical, ethnic, cultural and socio-economic d if­ferences are contemplated the task as­sumes Herculean proportions commensu­rate with A lask a’s enormous land area. The problems arc multiplied by A laska’s sparse and widely scattered population and the relath e inaccessibility o f por­tions o f the state. Surprisingly small changes in district boundaries create large percentage variances from the ide­al population.41We concluded:Thus the present standard for reappor­tionment allows two separate ju stifica­tions for deviation from the ideal popu­lation figures. The first is . . .variance occurring because of uncon­trollable factors, despite a good faith e f­fort to achieve mathematical precision. The second acceptable deviation is that which “ the State'm u st ju stify ’’—the im­plication being that while it was a con­trollable deviation, other factors “ inci­dent to the effectuation o f a rational state policy" can be advanced in ju s t ifi­cation. How ever, as the Supreme Court cautioned at an early date in Reynolds v. Sims, acceptable state policies are great­ly limited.42Since our opinion in Egan v. Hammond, there have been three United States Sn-

41. .*u2 IVJil nt JStW (footnote om itted).

42. III. at MI7 (footnote omitted). .See Reyn­
olds v. Sims. :!77 t '.S . nt 570-580, St S.Ct. 46
nt 131MM501. 12 L.JM.2d nt 5 3 7 - .m

43. t in  IPS. 315. 03 S.Cl. !I7!I, 115 L.Kd.2d
52o tlf>70». modified. 411 f .S .  !)22. n:i S.Ct.
1175. "i! I..I-M.2d 310 (11175). 471

44. ".ut stv  opinion i, i  Itreiinnii. .1., dissenting, 
indiiilting tlmt the maximum vnriillioii miglit 
well lmve heen 25.0 pcreelit. 4111 t'.S . ut 48 
330, JKI S.Ct. at !l!H. 55 I..I'M,2d nt 537.

EGA'T Alaska 875
520 P . i*  j<53preme Court opinions somewhat am eliorat­ing the rigid standards previously applied. In the first of this trilo gy , M ahan v. How ell,43 a Virginia reapportionment plan involving a maximum variation o f 16.4 percent44 (one district w as overrepresent­ed by 6.8 percent and another underrepre­sented by 9.6 percent) w as held to be ju sti­fied by the state policy o f  follow ing politi­cal subdivision boundary lines. The court recognized that the states had been accord­ed more latitude with respect to state legis­lative reapportionment than with respect to congressional redistricting.45 W hile reaf­firm ing the holding o f  Reynolds v . Sim s that:[T jh e  Equal Protection Clause requires that a State make an honest and good faith effort to construct districts, in both houses of its legislature, as nearly of equal population as is practicable.46the court in Mahan emphasized that:So long as the divergences from a strict population standard are based on legiti­mate considerations incident to the ef­fe cts ’Mon of a rational state policy, some deviations from the cqual-popula- tion principle are constitutionally permis­sible with respect to the apportionment of seats in either or both of the two houses of a bicameral state legislature.47In G affn ey  v. Cum m ings,4" the Supreme C o u n  upheld a reapportionment plan for the Connecticut General Assembly involv­ing a maximum deviation o f 7.S3 percent although a proposed plan had been submit­ted involving a much sm aller deviation. In establishing the reapportionment plan, the apportionment board had followed a policy45. 410 T '.S . nt 322. 03 S .C t. nt 084. 3J. I.. IM.2.1 nt 320.

.. 4 10  t ' .S .  nt 3 2 4 -3 2 3 . l>3 S .C t , nt S K I. 3 5  
I..IM .2il nt 330. </mi 11 in/ I  r u m  Itf.vim h ls v . 
S im s. 3 7 7  I ' .S .  m 5 7 7 . 84 S . t ’ t .  nt 1300. 
12 L . l v l  “ (I nt 's i l l .

hi.. 11 ii u t  i n  ii f r o m  R e y n o ld s  v. S im s. 3 7 7  
I '.S .  .it 570. M  S . t ’ t. n t 13 0 1. 12  L.IM 2.M  
nt 5 37 .

4 12  I '.S .  735. 03 S . t ' t .
JOS (1 0 7 3 1 .

•CJM1 . 57  L.l-MJJil



876 Alaska 52G®CiriC REPORTER. 2d SERIESof "political fairness" aimed at establishing "a rough scheme of proportional represen­tation of the two major political parties."49The Supreme Court concluded:W e think that appellees' showing of numerical deviations fron population equality among the Senate and House districts in this case failed to make out a prima iacie violation of the Equal Pro­tection Clause of the Fourteenth Amend­ment, whether those deviations are con­sidered alone or in combination with the additional fact that another plan could be conceived with lower deviations among the State’s legislative districts. Put another way, the allegations and proof o f population deviations am^i.g the distri 's fail in size or.J quel ty to amount to an invidior.s discrim i.iation under the Fourteenth Amendment which would entitle appellees to relief absent some countervailing showing by the State.50Although the Court .ound in its previous decisions the principle that, "[T ]h e  larger variations from substantial equality arc too great to be justified by any state interest so far suggested", nevertheless it also held that, "[M ]inor deviations from mathemati­cal equality among state legislative dis­tricts arc insufficient to make out a prima facie case of invidious discrimination.. " 3l The Court recognized that state reapportionment is the task o f the or­gan of state government selected to per­form it,81 and that even though a slightly better plan could be created, that fact did not establish an invidious discrimination under the fourteenth amendment.[11] Finally, in White v. Rcgester,03 a Texas reapportionment plan was upheld al-
49. I<1. at. 73S, 93 S.Ct. nt 2324, 37 L.Ed.2d 

nt 303.

50. Id. nt 740. 93 S.Ct. nt 2325, 37 E .E d.2(1 
at 304-305.

51. Id . nt 745, 93 S.Ct. ut 2327, 37 C.Ed.2.1 
ut 307.

52. Id. nt 701. 93 S.Ct. nt 2330. 37 L.Ed.2d nt
311. The Court pointed out tlmt constitu­
tional violations could occur even though dis-

vhough it contained a maximum populat’ w  variance between the largest and smallest district of 9.9 percent. Xo acceptable state policy was advanced to support the devia­tions. However, only 23 districts were over or underrepresented by more than three percent, and only three of those d is­tricts hy more than five percent. T h e  Cf urt held that it did not consider relative­ly minor population deviations among state liistricts to so dilute the franchise in un ­derrepresented districts so that individuals in those districts were deprived o f fair and effective representation:Very likely, larger differences between distiicts would not be tolerable without justification "based on legitimate consid­erations incident to the effectuation o f a rational stale policy," Reynolds v. Sim s, 377 U .S . at 579, 84 S .C t., at 1391, 12 L .  Ed.2d 506; Mahan v. Howell, supra, 410 U .S . 315, 93 S .C t. 979, 35 L.Eo.2d 3?0, but here we arc confident that app :1- lces failed to carry their burden of proof insofar as they sought to establish a vio­lation of the Equal Protection Clause from population variations a!onc.wAccording to Justice Brennan, l l ’h itc  es­tablished a rigid demarcation line:[T]hc Court today . . . reason[s] . . . that a showing of as much as9.9% total deviation still docs not estab­lish a prima facie case under the Equal Protection Clause of the Fourteenth Amendment. Since the Court expresses no misgivings about our recent decision in Abate v. Mundt, 403 U .S . 182, 91 S .  Ct. 1904, 29 L.Ed.2d 399 (1971), where wc held that a total deviation of I i .9% must be justified hy the State, one can reasonably surmise that a line has been
trlctx were eqtinl or substantially equal in 
population os, for example, when multi-mem­
ber districts arc xo cstablixcd ax to invidiously 
minimize tbe voting strength o f racial o r  
political groups.

53. 412 U.S. 755. 93 S.Ct. 2332. K7 E E d .2d  
314.

54. Id. at 7G4. 93 S.Ct. nt 2338, 37 L,Ed.2d nt 
323.
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G R O H  v.
Clto us. Alnskn, drawn at 10%—deviations in excess o f that amount arc apparently acceptable only on a showing o f justification by the S ta te ; deviations less than that amount require no justification whatsoever.53 

W’t  conclude that in the absence o f a showing that the manner o i  reapportioning a state was improperly motivated or had an impermissible effect, deviations o f up to ten percent require no showing o f justification.30 T he state, however, has the burden o f showing that deviations in excess o f ten percent are "based on legiti­mate considerations incident to the effe c­tuation of a rational state policy".[12] W e thus must ascertain whether the state has met its burden of justification.here. As indicated in our order o f June 6, 1974, wc find that House districts N o .v22 (N om e), No. 16 (Bristol B ay), No. 12 (Anchorage W est), X o . 20 (Fairbanks), No. II (Anchorage South), No. 9 (A n ­chorage Speuard), and N o. 17 (Bethel), and Senate districts J  (Anchorage W est),M  (Bristol Bay-B ethcl), O  (Fairbanks), G  (Anchorage Spenard) and I (Anchorage South) arc malapportioned in excess o f a 
PI percent maximum comparative variance,-1 that tho appellees failed to demon- .ite that the individual variances from the mean in those districts were based on legitimate considerations incident to the implementation o f a rational state policy.37[13] W e find it necessary to discuss briefly the reasons advanced hy the A d vi­sory Board in attempting to justify  the dis­parities in *ach o f the districts referred to above. W e are convinced that the Board made a good faith effort, hut unfortunately
55. /./. nt 77(1. I).'! S.Ct. nt 2345. 37 E.Kd.2d 

at :!21 (Itm iim ii, .1., dissenting).

56. Tin* I'linlleliKvrs’ briefs lire silonl mi Hip 
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57. ’ "be iiitcni|ilcd justifications arc to be
found in tin* report nnd proposed plnn of the

we find that the reasons advanced by the Board do not withstand close scrutiny un­der the standards enunciated by the United States Supreme Court. In  many instances, one o f the principal reasons advanced by the Board was the preservation o f  the boundaries of regional corporations estab­lished under the A laska N ative C laim s Set­tlement A c t. Under that A c t , the state was divided into 12 regions, and separate corporations were established fo r each re­gion. By the division it was sought to es­tablish homogeneous groupings of N a tiv e 58 peoples having a common heri­tage and sharing common interests.39 The use o f such corporate boundaries in dis­tricting might constitute ju stification  for some population deviation. Follow ing cor­porate boundaries was stated as a reason for the composition o f House districts 22 (N om e), which was 15 percent overrepre­sented, 16 (Bristol B a y ), which was 10.9 percent overrepresented, and 17 (Bethel), which was 6.3 percent overrepresented. W e find, however, that none o f  those dis­tricts has the boundaries o f a N ative cor­poration. Each included substantial por­tions o f more than one corporate region.Additionally, it was suggested that the Nome area had a unique N ative composi­tion. But the makeup o f the population both to the north and east does not vary significantly from that o f the adjoining villages within the Nom e boundaries. The mining v ucntial in the area and the need for a “ common port facility" do not consti­tute considerations incident to the imple­mentation of a rational state policy so as to ju stify  a disparity of 15 percent ovcrre- prcscntation.
<'m en tor 's  Advisory Iiciip|s>rrinnment Bonrd. 
Tim testimony ut tl e trinl o f  this eitse pro­
duced little, if nny evidt   to supplement 
tbe justifications set forth in tbe report.

5B. "N ative" is hmdt-iilly defined in tbe A rt 
us n eitixeli o f tlic Fulled S lates who is * i(It 
degree or more Alnskn Indian, Eskimo or 
Aleut, or ixmibiimtioii lhereof, •!." F .S .l'.A . 8 
1t;< >2(b>.

59. 43 I'.S .C .A . 8 Hind.
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878 Alaska 526 FACIFIC REPORTER, 2d SERIESXo valid reasons were advanced lor the Hl.<» percent overreprescntation with refer­ence to House District 16 (Bristol Hay). We can agree with the Hoard's decision not to combine the Bristol Bay area with the Aleutian Chain because of conflicts be­tween the residents of the two areas, but that does not explain why other areas could not have been added to the district so as to create less of a variance.District 20 (Fairbanks) is a multi-mem­ber district electing six house members. It is 7.4 percent overrepresented, and no valid reasons were set forth as to why additional areas could not be included so as to reduce the variance.The explanation advanced for District 17 (Bethel) having 6.3 percent ovcrreprcsen- tation was the inclusion of a portion of the Calista Native Corporation Region and uti­lization of one of the boundaries of that region. In view of the fractionation of Calista revealed by reference to the maps, the reason advanced cannot justify the dis­crepancy under the Supreme Court guide­lines.Finally, Anchorage districts 9, 11 and 12 were underrepresented respectively by 5.9, 6.5 and S.6 percent. Having made the poli­cy decision to divide Anchorage into six districts, the Advisory Board endeavored to identify like socio-economic areas, based on the cost of housing, the concentration of minorities, income levels, Mic need for transit systems and growth and develop­ment plans It is clear from the testimony, however, that there arc few if any homo­geneous areas within the Anchorage Bor­ough; the patterns of housing, income lev­els and minority residency criss-cross ex­tensively.The Borrd’s apparent effort was direct­ed at compliance with the Alaska constitu­tional mandate that districts contain "as nearly as practicable a relatively integrated socio-economic area ."00 Some guidance as
60. Art. V I, 5 fl Alaska Const.
61. Minutes. Constitutional Convention JS30.
62. Id. nt 1S"3.

to the meaning of the term "socio-econom­ic area" may be garnered from the minutes of the Constitutional Convention.It appears that Delegate Hcllenthal ad­vocated the use of the term, describing it as follows:[wjhere people live together and work- together and earn their living together, where people do that, they should be log­ically grouped that way.61
It cannot be defined with mathemati­cal precision, but it is a definite term, and is susceptible of a definite interprc- taticn. What it means is an economic unit inhabited by people. In other words, the stress is placed on the canton idea, a group of people living within a geographic unit, socio-economic, follow­ing if possible, similar economic pursuits. It has, as I say, no mathematically pre­cise definition, but it has a definite meaning.

It is in common use among political sci­entists.
I think it is a political and economic term rather than a legal term.®*It would appear from that discussion that a community such as the Greater A n ­chorage Borough might be considered as a socio-economic area, but that it becomes extremely difficult to fragment the area with geographic nicety according to the patterns endeavored to be followed by the Board. As was stated in The Report of the Masters, appended to the decision in Egan v. Hammond; "Close scrutiny of population characteristics in Anchorage do [sic] not reveal clearly delineated ethnic ghettos."0:1 Ar/J at least as far as the election of legislators is concerned, Alaska does not seem to be afflicted with the ra­cial miasma adversely affecting other sec­tions of the United States.04

33. fi02 I*.2(1 nt 804.
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GROH  v.
Cite as, Alaska,[14] The testimony in the court below indicated that there are few if  any homo­geneous socio-economic areas within the Greater Anchorage Area Borough, and that patterns of housing, income levels and minority residency are difficult to deline­ate. While such patterns may form a basis for districting, they lack the necessary sig­nificance to justify the substantial dispari­ties o f 5.9, 6.5 and 8.6 percent. In an ur­ban area such as Anchorage, more mathe­matical exactness can be achieved than in the spar.elv settled portions of the state where pockets of culturally and economi­cally divergent populations may be separat­ed by geographic barriers. W c hold that appellees have failed to meet the constitu­tional burden of justifying the discrepan­cies found in Districts 9, 11 and 12.[15] On the other hand, we do find that the burden was met with reference to House districts 2 (Wrangell-Petersburg), 4 (Juneau), 14 (Kodiak), and 15 (Aleutian Chain). With .cfere: c to the Juneau and Wrangcll-Petershurg areas, the Board was confronted with the difficult problem of juggling the more contiguous, compact, rel­atively integrated socio-economic areas of Southeast Alaska without extending a sub­stantial distance into an unrelated area separated by immense natural barriers. Yakutat. the northwestern-most settlement in Southeast Alaska, which is itself sepa­rated by great distance from the other communities in the region, is 225 air miles from the nearest population center in the Southcentral region, Cordova. There are valid considerations both historically and geographically for not endeavoring to span

to tlie position o f President o f the Senate. 
Appellants point out tlmt n blark was ulucUd 
to the House from a district with on insig­
nificant minority population. |llvdluud Hep.
341

G5. As the Hoard explained:
The orientation o f this entire district is 

fishing, fish processing, forest products, 
and tourism, and nearly nil o f its communi­
ties partake o f nil of these activities. They 
arc integrated lij the Southeast System 
of tin* Alaska Murine Highway ami hy 
numerous air taxi operators and a scheduled 
commercial airlines. The population is a

E G A N  Alaska 879
520 l ’ .2d $03that gap. Within the Southeast area, Ju ­neau is substantially underrepresented, ex­ceeding the norm for a two-member dis­trict by 14 percent. The Board, however, presented a rational basis for not severing Skagway and Haines from the district, the only logical alternative which would reduce the underrepresentation. There are close transportation ties between Juneau, Haines and Skagway by daily scheduled air flights and frequent ferry service; a Juneau- Haines highway connection has been planned. The district is quite distinct from the rest of the Southeast region by virtue of the nature of its development and the fact that it is almost entirely composed of portions of the mainland, rather than the islands of the archipelago; historically the three comnutnit.es have always been close­ly linked, with Juneau serving as an eco­nomic hub for Haines and Skagway.District 2 (Wrangell-Pctcrsburg) is the other Southeastern district with a substan­tial deviation—9.3 percent ovcrrcprcscnta- tion. The Board stated valid considera­tions for this variation, which necessarily implemented the rational state policy, ex­pressed in the Alaska Constitution, of achieving, as nearly as practicable, contigu­ous, compact territory containing a rela­tively integrated socio-economic area.®8 Wc likewise find adequate justification for the 6.5 percent overreprescntation in the vast and remote Aleutian Chain Dis­trict. The district includes all of the area of the Aleut League Corporation. There appears to be no feasible means o f adding additional areas of population to this dis­trict without worsening the imbalance al-

mixturi! o f natives titul non-native ftdej. 
The only option for reducing the idlght over- 
representation which the district mny enjoy 
would lie to rcneh into tlie Juneau district 
from tlie south or went, taking part of 
I totigliiK, Juneiiii. or IIiiIuck. Such a course 
would either effectively disenfranchise tlmt 
part nf Dougina or .fiiiietui engrafted to tin* 
district or would require a bisection of the 
Unities IJornugh, further submerging its in­
stitutional voice in the legislature, extend­
ing into l'rin ce  of W ales Island or the Sitka 
distrii-t twin Id only m agnify the slight 
iim icrienl iidviiiiiaga already iuevitahln tor 
those itisiricta.



880 Alaska 52G p a c i f i c  r e p o r t e r . 2d s e r i e sready presen: in District 14 (Kodiak I. Hy the same token. Kodiak, which is overre­presented hv 5.7 percent, does not readily present an ahcniative, as it is surrounded hy the Aleutian Chain I tistrict.Since the senate districts combine: house districts and utilized the same boundaries, the identical reasons for approving or dis­approving the disparities are applicable. W e thus find it necessary to hold that Sen­ate Districts G  (Anchorage Spcnard), 1 (Anchorage South), J  (Anchorage W est), M  (Bristol Bay-B ethel), and O  (F a ir­banks) exceed permissible constitutional limits as to population variances, and that appellees have failed to demonstrate that such variances arc based on legitimate con­siderations incident to the implementation o f a rational state policy.
D I S T R I C T I N G  O F  T H E  G R E A T E R  A N C H O R A G E  A R E AAopellants complain o f the division of Anchorage into six election districts, con­tending that the area constitutes one inte­grated socio-economic area which should not lie fragmented.[16] W c have previously upheld the authority o f the governor to create single- member districts from multi-member districts.00 The power to create such sin- glc-mcmbcr districts applies to integrated soci-economic areas as well as to other areas. W e do not construe the Alaska constitutional requirement that districts he formed from contiguous, compact, relative­ly integrated socio-economic areas to pro­hibit smaller districts within such areas. The smaller districts would still conform  to the constitutional standard. It is conceiva­ble, for example, that the population of Anchorage could vastly increase. It surely could not have been contemplated by the framers o f the Constitution that a compact, contiguous, and socio-economically inte­grated metropolis o f  perhaps 500,000 per­sons could not be districted.

[17] The Advisory Hoard w fronted with competing policy rtm sider.i- tions with reference to the desirability o f  keeping the ballot simple, encouraging qualified candidates to run for public o f ­fice, and ensuring maximum voter partici­pation, as opposed to avoiding undue frag­mentation o f the community. The m ajori­ty o f the Board found that:A t-largc representation would produce an unwicldly primary ballot with well over 100 candidates. Tw o districts—  each to elect eight representatives and four senators— would still produce a cumbersome total of candidates and would he a more complicated ballot than is presented to voters in any part of Alaska.The governor adopted the plan advocated by a majority of the Board, whereby the city was divided into six districts. W hile substantial arguments have been advanced both for and in opposition to the Board s decision, wc cannot say that it is not based on rational as opposed to arbitrary consid­erations. Therefore, under the standard of review which wc have adopted, the deci­sion o f the Board must be upheld.Arguments have also been advanced as to the manner of delineating the districts, aside from the population imbalances dis­cussed previously. W c do not find that the boundaries lack a rational basis. Since we are not free to impose our judgm ent as to the wisdom o f the particular partitions, wc cannot entertain the argument that A n ­chorage could have been divided more pru­dently.The superior court did not err in uphold­ing this portion o f the reapportionment plan. V IT H E  T E R M I N A T I O N  O F  S E N A T O R I ­A L  T E R M S  Because the reapportionment plan sub­stantially altered the senatorial districts in the Greater Anchorage area, the governor

ordered th. 1074 for a Formerly. ' rial distru were elect: year term- four inctm wise have balance o f Appcllat need to l< principal . not direct: nor to ter under the cstablishir appellants’ j senate sh socio-ccor. lie elected to a Sen: sentiment [18] favorably senators there v. i cise his i: six distr this opin holding t the A n d  the rca; proved, cvaporat the four longer i vastly c the gov require fronted HammoA  nci bents rcsul' lines numl
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66. Egnn v. Hammond, 502 P.2d nt 673.
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GROH  v.
Cite as, Alnskn. ordered that new elections must be held in 197-1 for all senate seats in these districts. Formerly, the area constituted one senato­rial district from which eight senators were elected, four being selected to four- year terms at each biennial election. The four incumbents whose terms would other­wise have extended to 1976 thus had the balance of their terms of office truncated.Appellants contend that there was no need to terminate senatorial terms. The principal argument advanced, however, is not directed to the authority of the gover­nor to terminate the terms of incumbents under the Anchorage reapportionment plan establishing six new districts, but to the appellants' preference that members of the senate should represent "larger, broader, socio-economic constituencies and should be elected area wide." Reference is made to a Senate Resolution expressing similar sentiments.0"[18] While the governor might have favorably considered the policies of having senators from Anchorage elected at large, there were valid reasons for h.m to exer­cise his discretion by dividing tl c area intc six districts. In the previous section of this opinion, we stated our reasons for up­holding the governor's decision to redistrict the Anchorage area. Once this portion of the reapportionment plan has been ap­proved, appellants' principal argument evaporates. Since the district from which the four holdover senators were elected no longer exists and the new districts have vastly changed boundaries, it was within the governor’s discretionary authority to require mid-term elections. When con­fronted with the same question n  Egan v. Hammond, we stated:A need to truncate the terms of incum­bents may arise when reapportionment results in a permanent change in district lines which either excludes substantial numbers o f constituents previously rep-

157. S.ltcs. 1. Mli I.i-gix.-d Sokh, (lt)74).

08. .’ Og IV_M lit b7U-Si74 (feintmill- ninittcil).
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520 P.2d S03resented by the incumbent or includes numerous other voters who did not have a voice in the selcetion o f that incum­bent. The discretionary authority to re­quire rnid-term elections when necessary is well established.68Counsel refers to the decision of the Su­preme Court o f California in Legislature v. Reinecke.69 There a masters-recommended reapportionment plan which provided for hold-over senators to continue to serve for the balance of their terms was upheld as having a rational basis. The court consid­ered the desirability of continuing the or­derly operation o f the four-year staggered term system whereby half o f the senators would hold over at each session. Although it recognized a “ resulting inequality among electors” , the court found that the mere two-year duration of such inequality was not sufficiently egregious to require trun­cation of terms.*0I f  we had the original decision to make, we might well he persuaded by similar rea­sons to have the four senators continue to serve the balance o f  their terms. W c con­clude, however, that valid reasons were presented for truncating the terms and, ac­cordingly, wc affirm  the trial court's deci­sion upholding that portion o f the reappor­tionment plan.Affirmed in part and reversed in part.E R W IN , J . ,  with whom C O N N O R , J . ,  joins, dissenting. O R D E RThis case is before the Supreme Court of Alaska on appeal front a judgment en­tered by Superior Court Judge James K. Singleton in favor of appellees. Appel­lants below have raised a number o f objec­tions to the proclamation o f reapportion­ment and redistricting issued by (inventor William A . Egan on December II , l'C .k adopting a plan submitted by tbe (lover-
69. in  Cul.tM :UK1. 1I<» t 'u l.Itp ir. 71". .'H i 1*. 
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SS2 Alaska 526 PACIFIC REPORTER, 2d SERIESnor's Advisory Renpponionnicnt Hoard. After considering the brieis of the parties and hearing oral argument. a majority, of the Supreme Court affirms the decision of Judge Singleton on the following issues:1. The use of the 19/0 census data.2. The use of the formula establishing the number of military personnel and dependents to be included in the pop­ulation base.3. The authority of the Governor to es­tablish multiple senatorial districts within the greater Anchorage area.4. The authority of the Governor to truncate senatorial terms when the districts from which the senators were elected have been substantially changed.We hold, however, that the superior court’s conclusion that all House and Sen­ate districts have been properly appor­tioned is erroneous. Specifically, House districts Xo. 22 Nome, No. 16 Bristol Bay, No. 12 Anchorage—West, No. 20 Fair­banks, No. 11 Anchorage-South, No. 9 Anchorage—Spcnard, and No. 17 Bethel and Senate districts J  Anchorage—West, M  Bristol Bay—Bethel, 0  Fairbanks, G Anchorage— Spe .ard, and 1 Anchorage— South exceed permissible constitutional limits as to population variances as deline­ated by decisions of the United States Su­preme Court.1 Appellees have failed to demonstrate that such variances in the pian are based on legitimate considerations inci­dent to implementation of a rational state policy.The case is remanded so as to enable the Governor of the State of Alaska, if he so desires, to re-submit the plan to the Advi­sory Reapportionment Board for the pur- poae of revising it to bring the districts
I. W hite v. RefiCHtcr, 412 U.S. 755, 03 S.Ct.

2332, 37 L.E(1.2d 314 (1073) ; Gnffney v.
CuraminKs, 412 U.S. 735. 03 S.Ct. 2321, 37
L.E d.2(1 20S (1073) ; Mahan v. Howell, 410

specified above within constitutional stand ards.In revising the proposed plan the Hoard may alter any district to correct population imbalances. Every effort shall be made to insure that maximum variances in the dis­tricts set out above shall not exceed ten(10) per cent. There shall not be a spread exceeding ten (10) per cent in the popula­tion of any over-represented district and any under-represented district, excluding the districts of Southeast Alaska. District 14 Kodiak, and District 15 Aleutian Chain, unless such variance is based on legitimate considerations incident to a rational state policy with specific reasons in justification being stateu. In assessing permissible pop­ulation variances the Board may disregard deviations in districts located in Southeast Alaska, District 14 Kodiak, and District 15 Aleutian Chain because variances in those districts are based upon legitimate consid­erations incident to implementation of a rational state policy. Changes may be made in other districts as may be found necessary.Unless a revised plan is returned to the court on or before June 20, 1974, the inter­im plan promulgated by this court by O r­der Establishing An Interim Reapportion­ment Plan For 1972 Legislative Elections, dated June 14, 1972,8 shall be effective for the 1974 legislative clectior/s. Objections to the June 20, 1974, deadline shall be filed on or before three (3) days from the date of this order, setting forth reasons why- some date other than June 20, 1974, would be more appropriate. In the event an a l­ternative plan is submitted by the Gover­nor to this court, the court will receive written comments or objections from ap­pellants if filed by 12:00 noon on June 24, 1974. In the event an alternative plan is submitted by the deadline, the court will
U.S. 315, 03 S.Ct. 070, 35 L.Ed.2<l 320
(1073).

2. Ej;nn v. Hammond, 502 P.2<1 850. 027-020
(Alaska 1072).
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GROH v,
Cite ns, Alnskn, review it and take whatever action is ap­propriate.A  full opinion shall follow including dis­sents o f individual justices on different points raised by this appeal.Dated this 6th day o f June, 1974.E R W IN , Justice, with whom C O N N O R , Justice, joins (dissenting).I dissent from the majority opinion on the ground that the exclusion of all but a small percentage of the military from the reapportionment plan’s population base vio­lates the equal protection clauses of the United States and Alaska Constitutions.1In Egan v. Hammond,2 this court recog­nized that military personnel as a class cannot be denied the right to vote in a state election or be arbitrarily eliminated from the population base in a reapportion­ment plan solely because of their military status, although some military may be ex­cluded as a permissible device for limiting the impact of transients and non-residents. One plan suggested in E g a n  for achieving this goal was to limit the population base to state citizens by adopting a registered voter base, even though such a base inher­ently eliminates a much higher proportion of the military than civilians. But, as wc were careful to point out, the equal protec­tion clause of the United States Constitu­tion, and presumably the Alaska Constitu­tion, require specific factual justification for eliminating any portion of the military from the population base. When a partic­ular class of the state’s population—namely

I. I linrbor further misgivings about whether 
sonic of the election districts in the renppor- 
tionment plnn nre "relatively integrnteil socio- 
ceouomic areas." us required by nrticle VI, 
section (> of tin* Alnskn Constitution. How­
ever, since a number of these districts have 
been found to lmve imputation deviations in 
excess o f those allowed under federal con­
stitutional standards and hnve been remanded 
to the lioanl for modification. I reserve judg­
ment on this issue until I hnve hud an oppor­
tunity to study the modified plnn.

3. .'te.‘ IM‘d STiO. MWl-sTO (Alaska 1072).

3. » ( *  Malian v. Howell, 4 lit I '.S . .‘Ho. 3 30 -
332. !t:t s.ct. 070. oss-ttMt. 320.

A m u  Rep. 525-530 P.23—<?

E G A N  Alaska S8 3
530 I».8d S03the military—is singled out in a reappor­tionment plan for exclusion on the basis of the nature of their employment alone, the burden is squarely upon the proponents of the plan to demonstrate the reasonableness of that course of action, because such an exclusion is prima facie invalid. In the absence of sufficient justification, the mili­tary must receive the same treatment as their civilian counterparts.3My examination of the record reveals that appellees clearly failed to justify ap­plication of any version of the Washington formula in Alaska. I thus cannot agree with the majority’s assumption that the ba­sic principle of the formula is as applicable to Alaska as it was to Washington. On the contrary, I find the majority's accept­ance of the formula without sufficient proof of its validity in Alaska to be re­markable in itself, for in upholding many other aspects of the proposed reapportion­ment plan the majority has repeatedly em­phasized Alaska's uniqueness.4I also cannot accept the Board's toler­ance of civilian transients while at the same time excluding apparent military transients from the population base. As wc indicated in Egan v. Hammond, popula­tion bases grounded upon state citizenship are acceptable only when supported by ac­curate nnd statistically reliable data for discriminating between citizens and transients.8 In this case, the Board’s as­sumption thnt military but not civilian transients would distort the population base is without foundation or justification in

333-334 (11)73): Burns v. Rlchrmlsnit, 3S4 
U.S. 73. 02 n. 21. SO S.Ct. 12S0. 13111 n. 21. 
10 L.EillM 370. 301 n. 21 (100(1): Carring­
ton v. Itnsli, 3SO U.S. SO, 1)5-00. S5 S.Ct. 
775. 770-780, 13 Ij.E iI.2i! 075, (i7!)-OM)
(1 0 0 5 ); DiivIh v. Mnnn, 377 U.S. 0 7 s, (1 0 1 , 
S4 S .t’ t, 1441. I l l s ,  12 I,.K(l.2il Con. (117 
(1 0 0 4 ); Egan v. Ihiinmmul. 502 IMM S50
son. son (Alaska 1072).

4. Sop (lie discussion in Egan v. Ilainuinud. 
502 l'.2d S50, M15 (Alaska 1072). einidinsixing 
Alaska's uiiii|uoiioss.

5. 502 IMM at S70-S71.
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P A C IF IC  R E P O R T ER , 2d SE R IE Sthe record. And the majority's effort to justify the Board’s tolerance toward civil­ian transients with documentation on Alas­ka's employment patterns which is not part of the record is patently inconsistent with their earlier conclusion that the duty of this court is to exercise d c  n a t ' o  jurisdic­tion based "upon the record developed in the superior court.” 0In fact, the record is almost completely devoid of data on civilian transients. For example, there is little, if any, support for the majority’s observation that at the time of year when the census was taken—April —most of the civilian transient elements were absent from the population base. Without concrete data it cannot be merely assumed that migrants and seasonal em­ployees arc not present in the state in sig­nificant numbers during the month of April, for it is common knowledge that an increasing number of transients are present in Alaska during the winter months. It also cannot be assumed that because the census counts a person at the place "he lives and sleeps most of the time”  most of the civilian transients are necessarily ex­cluded from Alaska’s population base. As the majority itself points out, the census enumerates not only those migrants who claim ties to no other state hut also those individuals who maintain a permanent resi­dence elsewhere and spend a majority of their time in Alaska, Vet the record reveals that the Board made no effort to determine the impact of these transient groups upon the population base. Surely these transients have no greater contacts with the state
G. The majority lias attempted to bring this 

material within the reviownble record by ju ­
dicinl notice under Civil Itn ’ e -13 (a )(2 ) [c ]  
nnd [d ], .Since this material is reasonably 
subject to dispute nnd its accuracy cniinot be 
determined by resort to sources o f indis­
putable accuracy, J do not believe it to bn 
ntt appropriate subject o f judicial notice.

7. Even tho state’s 3,752 nlieas who were enu­
merated in the 1070 census nnd consequently 
included in the population bnsc, were not, like 
the military, subjected to n state citizenship 
test. Egan v. Unmmond, 502 I*.2d 850, 020 
n. 2 (Alnskn 1072).

than military residents who live here on a year-around basis and whose children at­tend local schools.'Tbe majority attempts to justify the in­clusion of these transient groups in the population base by concluding that it would be a ‘‘herculean task" to determine who among them actually consider themselves citizens of Alaska. Again the record fails to support the majority. The record re­veals that Robert Sharp, City Manager of Anchorage, testified before the Board that it cost the City only $40,000 in 1968 to con­duct a door-to-door canvass o f the entire Anchorage area, which has approximately 65 per cent of Alaska’s population.8 A s ­suming this to be a fair measure of the cost of surveying the incidence o f state citizen­ship among civilians, it becomes apparent that such a survey would hardly be a "herculean task.” Even if  it were, how­ever, the greater difficulty o f determining the incidence of state citizenship nmot.g the civilian population is a weak excuse for singling out the military for discriminatory treatment.8The majority goes on to assert that the dissent "ignores the tundamental reason for the exclusion of military personnel— their want of any contact with the state." In support of this cold assertion they cite to a body of law which, in short, indicates only that the involuntary nature of mili­tary assignments points toward retention of the domicile established prior to enter­ing tbe service. They also cite to a feder­al statute exempting servicemen from vari­ous forms of state taxation and then sum-
8. Transcript of tbe .luiic 21), 1073, bearing in 

Anchorage, at 24.

9. The Hoard did consider tbe effect o f  tbe 
state’s transient «ollege students. Hut even 
there, in deciding that their number wns 
statistically insignificant, the Honrd rested 
its conclusion upon ndinittedly inconclusive 
data based upon durational residency re­
quirements which linve been specifically d is­
approved ns criteria for determining voter 
eligibility. See .State v. Van D o n , 502 l\2d 
453 (Alaska 1072).
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GROH v,
Cito ns. Alaska marily conclude that as a result of this law and the "economics of military life, a serv­iceman and his family may remain com­pletely aloof from the state of his assign­ment . . .This argument is unpcrsuasivc for three basic reasons. One, it ignores the location of the burden of proof; two, it indicates a fundamental misunderstanding of the eco­nomic facts of military life ; and three, it ignores the fact that the same argument can be made with regard to other classes of federal public servants who serve in Alaska for limited terms but were not ex­cluded from the population base.First, it is not disputed that a service­man has an option to remain economically aloof from the stale of his assignment, nei­ther contributing to its treasury nor utiliz­ing its services. But the burden neverthe­less remains squately upon the state to es­tablish that each and every military person excluded from the population base in a rc- apportionmcnt plan has in fact exercised this option. By silently condoning the state's failure to meet this burden, the ma­jority is overruling our holding in Egan v. Hammond respecting the burden of proof on the military exclusion issue.Second, no doubt the "economics of mili­tary life"— which presumably refers to the tax exempt status of servicemen and the bonuses offered nondomiciliaries stationed in Alaska—arc largely responsible for the failure of many military personnel sta­tioned in Alaska to publicly admit domicile by registering to vote. But what the ma­jority fails to discern is that an unwilling­ness to register to vote is not conclusive of a serviceman's intentions or desire to be­come a state citizen. All that it demon­strates is a perfectly expectable reluctance,

10. Another iliHtiirhiiig aspect o f "m ilitary 
•••■iiiioiiiiex" which is ignored by the majority 
i- ilmt. despite the filer ilntt all military 
personnel are counted for the purpose of oh- 
Mining federal revenue sharing, they are now
el'feetively i|a-uii-i| representation in tho legis- 
Inlivo Imily which sets the priorities eon- 
■ rolling the expenditure of this revenue. 
Basie fairness would appear to require thnt a

, E G A N  Alaska R S5
, MO I ’ .L'd S03even on the part of bona fide military resi­dents, to risk losing significant economic advantages by registering to vote. The "economics of military life" indicate not that the military lack “any contact with the state beyond mere presence" but rather only that the military, both resident and nonresident, are subjected to unique eco­nomic pressures to which civilians are not exposed. Forcing military residents to withstand these pressures at the cost o f surrendering their fundamental right to be included within the population base effec­tively penalizes them for exercising consti­tutional rights.10Third, the same argument regarding minimum contacts with the state that the majority mattes with respect to the military ttlso applies to a liody o f federal public servants who serve for limited terms in Alaska and enjoy many o f the same trap­pings and benefits as the military. Yet the majority ignores the fact that r u  attempt was made to exclude them from the popu­lation base. Certain employees o f the fed­eral Public Health Service and the Coast and Geodetic Survey, who enjoy military rank similar to Coast Guard rank, arc as­signed to Alaska for limited terms of duty, as are certain employees of the Federal Aviation Administration and the Army Corps of Engineers. Certainly these groups should he treated on a par with the military if the military are to he subjected to a state citizenship test.The majority goes cm to point out that the "largest claim”  to representation of the military in the population base lies in the 

2 5 - 3 0  per cent of military personnel and their dependents who at the time of the 
1070 census had lived in the state for more than five years. They then note that the

.slate wliii-li accepts fcilernl funds fur the pu r­
pose of pmvitliag liii'itl service* In m ilitary 
personnel xlimibl be re<|itirei| la  assure tin e f­
fective voice ta the m ilitary in lieierminitig 
limy these ftttnls are in  lie s|ietit. t ’minting 
a mere 11 per is-iil i f  the military in the 
iHipilluliiiii base falls '.nr short o f achieving 
this goal.
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SS6 Alnskn 526 PAWTIC REPORTER. 2d SERIESpresent plan includes a far larger percent­age—65 per cent—of the military and their dependents than the 25-50 per cent that would he included if a 5-vear residency were taken to he conclusive of state citizen­ship. The majority then observes that the opponents of the military exclusion formula have failed to argue for a higher inclusion figure than 25-50 per cent and imply that the formula is valid because, while it does not provide statistical certainty, it is more than generous to the military.11Again the majority has lost focus of the location of the burden of proof. The bur­den is not upon the opponents of the plan to argue for a higher inclusion figure hut upon the proponents to justify exclusion of any military. Even if it were tc the con­trary, however, the conclusion that the for­mula is valid because it resolves doubts in favor of increased military representation docs not justify adoption of a formula which discriminates between military and civilian transients. The fact remains that the formula docs not accurately reflect res-' idency among the military. It is thus con­trary to all notions of fairness and equal protection to utilize it in the reapportion­ment plan.1 also cannot accept the majority’s as­sumption that voter registration can be taken as an indication of a person's state citizenship in Alaska. In the Hawaii reap­portionment plan litigated in Burns v. Richardson,1* the state's registered voters were accepted as a permissible population base only because this base purportedly produced a distribution of legislators not unlike that which would have resulted
11. Note 20 of the majority opinion iiijira.
12. 28-1 U.S. T.'l. 02-03. 8(1 S.Ct. 12S0. 1200- 

1207, 10 L.Eil.2tl 370, 301 (10(10).

13. See the discussion of tills effort tn Burns 
v. Gill, 310 F.Supp. 1285, 128 .D .IInwnll 
1070), quoted 111 Egnn v. llninmonil, 302 l'.2il 
850, 800 n. 10 (Alnskn 1072).

14. 384 U.S. nt 02-03, 80 S.Ct. nt 1207, 1(1 
L.Ed.2il nt 301.

15. 42 U.S.C. § 1073 ct scq. (1070).
16. 1005 U.S.Code C o i i r . nnd Admin.News, 

p. 2445.

from the use of a more conventional popu­lation base such as state citizenship or to­tal population. This correlation was un­doubtedly due in part to the fact that H a­waii exerted a monumental reapportion­ment and voter registration effort.13 The Court in B u n t s  was quick to point 0 11:, however, that, even though it was accept­ing a voter registration base in Hawaii, it considered such a population base generally suspect:Such a basis depends not only upon cri­teria such as govern state citizenship, but also upon the extent of political ac­tivity of those eligible -o register and vote. Each is thus susceptible to improp­er influences by which those in political power might be able to perpetuate under­representation of groups constitutionally entitled to participate in the electoral process . . .  14 Thus, at the very least, a voter registration base must be shown to correlate with state citizenship, total population, or some other permissible reapportionment base.The record amply demonstrates that no such showing has been made in this case. On the contrary, there is substantial evi­dence that voter registration docs not cor­relate with state citizenship or total popu­lation. For example, Alaska alone among the northern states was singled out by the 1965 federal Voting Rights A c t 15 as a state that possibly abridges the rights o f its citizens to vote because of the low percent­age of votes cast by its eligible voters.10 Although Alaska has since rid itself of that dubious status hy a declaratory judg­ment. that judgment remains rcvicwable,11
17. On August 17, llllk), Alnskn wns granted 

n declaratory judgment by the District Court 
for the District of Uohunhia in Civil No. 
101-0(1 removing It from coverngc under the 
Voting Rights Act. V|icn portions o f the 
stnte were again inr tied under u 1070 
nniciidmctit to the Act, Mnsku ugain secured 
a declaratory judgment rom the snme court 
in Civil No. 21-22-71 removing those por­
tions o f the state from coverage under the 
Act. Tills latter judgment rsinalus review- 
aide for a period of five yenrs follow ing its 
entry. 42 U.S.C. § 1073a (lF 7 il).
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Cite as, Alaska, Also, it is not uncommon for a particular segment of Alaska’s citizens to exhibit a reluctance to register to vote. For exam­ple, statistics compiled from the 1970 cen­sus and the 1972 official primary and gen­eral election returns reveal that a very low percentage of Alaska’s large aboriginal population registers to vote, although they arc undeniably state citizens.18 Without a showing that the military do not exhibit a similar reluctance to register, even though they are citizens, voter registration behav­ior alone cannot be used to estimate the number of state citizens among the mili­tary.Further, Burns v. Richardson,10 which recognized that if voter registration is in­dicative of state citizenship, it may be used as a reapportionment base, was decided be­fore the United States Supreme Court and this court began to move toward de-empha­sizing the role of state citizenship in the election process. The recent decisions of Dunn v. Blumstein10 and State v. Van Dort,'-1 which disapprove o f durational res­idency requirements conditioning the right of franchise, severely restrict the use of objective state citizenship tests in deter­mining voter eligibility. And State v. Adams '" goes even further to suggest that no objective test for state citizenship which inherently infringes upon a funda­mental right—c. g., franchise—should be permitted to condition the exercise of that right. Even more importantly, however, these cases squarely place the burden upon the proponent of such a test to demonstrate a compelling justification for it. While I am not persuaded that the compelling state interest standard should be applied to ^ a p ­portionment, I believe that these cases nev­ertheless place a heavy burden of persua­sion upon the proponents of any reappor­tionment plan based upon a state citizcn-

IB. Fur cMiiniile. in the 1D72 eeiierul election 
only nbmit ID per cent o f the total popnlatiottH 
in tin1 pieilomlminlly ttlM.rieiiml niiniiiunlticH 
of Harrow uml Ketliel voted. Approxim ate­
ly per cent of Alaska's total population 
M/!cii in the Mime election.

E G A N  Alaska 887020 I\2d SOIship test to demonstrate that the test in fact excludes only non-citizens from exer­cising their fundamental right of franchise. In this case the proponents have quite clearly failed to meet this burden for they have established no reliable correlation be­tween voter registration and state citizen­ship. I would thus hold that voter regis­tration has not been demonstrated to be a sufficiently reliable population base for a reapportionment plan in Alaska and re­mand the case to the Board to change the population base.Both this case and Egan v. Hammond pointedly illustrate the perils of expedited litigation. Twice within the space o f two years this court has been called upon at the eleventh hour to review reapportionment plans under the pressures o f an imminent election. And twice these pressures have forced us to make decisions on the basis of records which, in my opinion, have been inadequate. 1, for one, hesitate to reach a decision on an issue as far-reaching and important as reapportionment without an adequate record. Were it not for the fact that small numerical variations in the ap­portionment of people between the election districts arc greatly magnified by Alaska’s comparatively small population, I would not be so insistent that the record provide adequate justification for each attempt by the Board to depart from the constitution­ally mandated goal of mathematical equali­ty. But since a variation o f only 68 people causes a one per cent variation in the pop­ulation of each election district in Alaska, great care must lie taken to assure that the exclusion of each and every person from the population base is constitutionally per­mitted. I f  any reapportionment case reaches us in the future with an inadequate record like the present one, I will vote to remand the case for further findings.
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88S Alaska 52GFACIFIC REPORTER, 2d SERIESO P IN I O NO X  O B J E C T I O N  T O  T1IF. R E V I S E D  K E D IS T R IC T IN C . P L A N  P R O ­C L A I M E D  O X  J l ' X E  14. 1974P O O C H  E V E R . Justice.On June 6, 1974, we remanded this case tn enable the governor o f the State o f Alaska to resubmit the reapportionment plan to the Advisory Reapportionment Board for the purpose o f revising it to bring the population o f districts specified in our order within federal constitutional standards. In the event a revised plan was submitted on or before June 20, 1974, writ­ten comments or objections were to be filed by 12:00 noon on June 24, 19/4. The Advisory Reapportionment Board submit ted to the governor of the State of Alaska its Proposed Revised Plan o f Reapportion­ment and Redistricting which the governor adopted by proclamation on June 14, 1974. Objections were filed by the appellants. In  addition, a notice o f objection and a motion for leave to intervene as a party or to file an amicus curiae brief was also filed by the Kenai Peninsula Borough. A fte r  denying the Kenai Peninsula Bor­ough motion to intervene but granting the Borough the right to file a memorandum as amicus curiae, the court, upon request for oral argument on the objections, spe­cially heard such arguments on Ju n e 26. Counsel for the Borough was permitted to participate in the oral arguments.The objections filed by the appellants pcitained to the redistricting o f the A n ­chorage area, the termination o f A nchor­age senate terms and the exclusion o f some military personnel from the population base. X on e o f these objections was ad­dressed to the revisions set forth in the rc-
I. The Anchorage districts were somewhat al­

tered in tho revised plan, hut appellants' ob ­
jections again touched general concepts of 
dividing Anchorage into multiple senatorial 
districts, and the aggregate underrepresenta­
tion o f the Anchorage area. No federal con­
stitutional question regarding the propriety 
of the district lines in Anchorage was raised, 
nnd wo disposed of tlie state constitutional

vised plan proclaimed by the governor on Ju n e 14, 1974.* The objections reiterated and amplified arguments previously a d ­vanced against the original reapportion­ment plan of December 11, 1973. W e have again carefully considered those objections and find no reason to alter o w  opinion with reference to the issues raised.The Kenai Peninsula Borough objected to the portion o f the revised plan which severed the southern end of the Kenai P e n ­insula from the Borough, the peninsula and House District N o. 13 (K cn ai-C ook Inlet) and joined it to House District N o . 16 (Bristol Bay) in order to achieve a lcss-than-five-pcrccnt deviation in H ouse District X o . 16. The area transferred to District X o . 16 comprised about 680 resi­dents or slightly more than ten percent o f  the entire population o f District N o. 16, most of which is located across sea and mountains from the Kenai Peninsula area. The Borough points out thnt the residents of the Kenai area so transferred had inter­ests similar to those o f other residents o f  the Kenai-Cook Inlet District X o . 13 and little in common with the residents o f  House District X o . 16 (Bristol B a y ). T h e  Borough argues that the residents of the severed portion of House District N o . 13 would be disenfranchised because their influence would not be o f sufficient weight to receive attention from Bristol Bay D is ­trict Legislators.W e found in our order o f Ju n e 6, 1974 that District No. 16 exceeded constitution­ally permissible population variances as d e ­lineated by decisions o f the United States Supreme Court, and that the state had failed to demonstrate that the variance w as based on ligitimatc considerations incident to the implementation or rational state poli-
Issucs in our prior opinion. Appellants' cou n ­
sel admitted nt oral rrgiimenf tlmt tho 
Anchorage ni cn inkon an n whole would he 
properly represented within federal consti- 
tutiounl standards by n lO-represeutntivr. S- 
xenntur district. W c need not further co n ­
sider whether tho curre.it plnn, which hns 
tho snnie numerical effect, unfairly repre­
sents the Anchorage nrct.

cy. W  iecting X . the I ri'fvn Bay i ctsio: with ' flicts areas er ar the <1 a n c i.The Re good fa scntatio ing to i Kenai to the i icy ha\ ing the trict X  parent Board'- to disr the na the la- muniea of the sivcncr Boron;, popuiv now fi | cidcm state t of H u origin: matica have the K- the sr muni! lish L  cated,2. I'i, 
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ie governor on iions reiterated previously ad- d reapportion- •973. W’e have hose objections 'r our opinion < raised.rough objected cd plan which the Kenai I’en- thc peninsula I (Kcnai-Cook >e District No.to achieve a • ion in House transferred to ihout 6S<) resi- teu percent of istrict X o. 16, cross sea and ’cninsula area, t the residents rred had intcr- .•r residents of ct X o . 13 and residents of •ol Bay). The siilents of the District Xo. because their ffiricnt weight i«tol Hay Dis-
: June 6, 1974 I constitution- riances as de- I'nited States .lie state had : variance was lions incident eial state poli-
l i iM - lln iits ' i ' i i i i i i -  

.•'in tlmt i In* 
vlmlt; wimlil l>e 
I'rtlerill nrtlrti- ,
le se iil. 'llive . S.
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C l t o  n s .  A l a s k a .  *.2u P . 2 d  M Bcy. We stated in out opinion partially re­jecting the original plan:Xo valid reasons were advanced for the 10.9 percent overrcpresentation with reference to House District 16 (Bristol Bay). We can agree with the Board's de­cision not to combine the Bristol Bay area with the Aleutian Chain because of con­flicts between the residents of the two areas, but that docs not explain why oth­er areas could not have been added to the district so as to create less of a vari­ance.The Reapportionment Board has made a good faith effort to correct the overrepre­sentation of House District X o . 16 by add­ing to the district the southern end of the Kenai Peninsula. Considerations incident to the implementation of rational state pol­icy have now been advanced to us justify­ing the original overreprescntation of Dis­trict X o . 16 (Bristol Bay). It is now ap­parent that the only alternative to the Board’s original districting of that area is to disregard an impassible mountain range, the natural barrier formed by Cook Inlet, the lack of direct transportation or com­munication links, the corporate boundaries of the Kenai Peninsula Borough, the cohc- sivcncss of interests of residents of that Borough and the disparate interests of the population of the Bristol Bay area. We now find that legitimate considerations in- idcnt to the implementation of rational state policy justify the overreprescntation of House District Xo. 16 (Bristol Bay) as originally designated and override mathe­matical requirements.® W c accordingly have ordered that tbe severed portion of the Kenai Peninsula Borough, specifically the southern end thereof where the com­munities of Scldovia, Port (iraham. Eng­lish Bay. I’ortlock an 1 Jnkaiof Bay arc lo­cated, shall remain in House District Xo.

2. I’ uiler the revised |ilnn iin iiiuellileil li.v iiur 
• •riler. (lie Bristol Buy disiriet is sliclitl.v 
smaller limit in il>: original plan, due to the 
Board's iindiisiiiii Vk in I In- revised House 
ldsiriet No. 17 (B ciliell where it more prop­
erly lirlollits. •■routine the Kenni l'euin- 
-  ■ I 111 Bo i i  tech's nhioelinli reverses our prior 

5 :6  P .J .I— 56> s

13 (Kenai-Cook Inlet) rather than in House District X o . 16 (Bristol Bay).We realize that reasonable arguments can be advanced to show that certain com­munities m ight be better represented by different districting. Our previous opin­ion in this case points out that it is not our function to develop apportionment schemes for the State of Alaska. W e are limited in review to determining whether a plan adopted by the governor suffers state or federal constitutional defects alleged by the parties in the litigation before us. In our previous opinion we found no violation of those standards set forth in Art. V I  of the Alaska Constitution which have not been made obsolete by decisions of the United States Supreme Court. Particularly where specific objections have not been presented to us, we d.o not believe it appropriate to substitute out judgment for that o f the constitutionally empowered authority re­garding the wisdom o f delicate adjustments to lie made- in political boundaries. It is our duty to  assure that the reapportion­ment plan complies with the requirement of substantial mathematical equality estab­lished hy the United States Supreme Court, with the state carrying the burden to dem­onstrate that additional deviations are based upon legitimate considerations incident to implementation of a rational state policy. Where thar. burden was not met, we were compelled to  require revision of the plan to conform to  what has been described as "the tyranny of numbers” . The Board having complied with out request, we ac­cordingly have denied the objections to the revised plan, except where the revision demonstrated to us that the original dis­trict was nroperly formed in implementa­tion o f a ional state policy.
l£ R W li» , J .,  dissents.

n n ler: i n  H 'f r e t .  i i  c r a m s  u  r i- l ie n r in i;  Imsvtl 
i i | i i i i i  in -s a i.v - i l is is iv iT v il  I 'M ’l i ' i n i ' ,  tin * i - \ i i le u e c  

iM 'illir  llt« - l i n k  n f  r i ' i iM U iii ii le  s ilt i.T im tiv t-H  In  

l l ie  i n i t i a l  I ' l i l l l .  I n  e r n n i i i c  l In* n l i jv e l im i ,  

•.vi> i|i• t u n  - i ic k c s t  i l i. 'it  M ”  w i l l  i-u e .'ie u  in  

w i in le s it lv  r r i l r n f i i n c  ii|i< m  im p i i 'M .
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890 Alnskn S^PACIFIC REPORTER, 2d SERIESF IT Z G E R A L D , 1.. concurs in part and dissents in part.E R W IN , Justice (dissenting).While 1 agree that the revised reappor­tionment plan meets federal constitutional standards, I am unable to agree with the majority's conclusion that it meets the re­quirements of Alaska’s Constitution. In my opinion, the revised plan includes dis­tricts which do not comply with the man­date of article V I, section 6, of the Alaska Constitution.Whatever the merits of the retreat from precise mathematical equality evident in re­cent reapportionment decisions of the Unit­ed States Supreme Court, we should not lose sight of the fundamental principle in­volved in reapportionment—truly repre­sentative government where the interests of the people are reflected in their elected legislators. Inherent in the concept of geographical legislative districts is a rec­ognition that areas of a state differ eco­nomically, socially and culturally and that a truly representative government exists only when those areas of the state which share significant common interests are able to elect legislators representing those inter­ests. Thus, the goal of reapportionment should not only be to achieve numerical equality but also to assure representation of those areas of the state having common interests.I f  we were constrained solely by num­bers, Alaska could obviously be divided into any given number of equally populated districts without regard to other considera­tions, Such a result would satisfy all fed­eral constitutional requirements but would hardly be consistent with traditional no­tions of representative government, for it would inevitably lead > o absurd combina­tions of historical, social, economic and geographical boundaries within the state. Fortunately, Alaska’s Constitution com­mands that:
1. Alnskn Const, art. V I, $ 0.

2. The st me conceded nt oral argument tlmt
nil the ehiuiRcs made in the revised plnn were

Each new district so created shall be formed of contiguous and compact terri­tory containing as nearly as practicable a relatively integrated socio-ccononue area.1 Thus, it only is within this frame­work that equally populated election dis­tricts may be constructed. I f  the search for equal representation is not undertaken within the limits of this constraint, then the underlying rationale for geographical election districts is destroyed.In my view, the revised plan includes a number of house districts with respect to which the command of article V I , section 6, of the Alaska Constitution was sacri­ficed in the interest of numerical equality. For example, Fort Greely was included within the Fairbanks District, although it lit over 100 road miles from metropolitan Fairbanks and is located outside of the North Star Borough. Even more objec­tionable, however, is the fact that Big Del­ta and Delta Junction, which are five and ten miles respectively closer to Fairbanks aiong the only highway linking the two areas, were excluded. Many of the de­pendents of Fort Greely military personnel live, work, and attend school in these communities. I f  the Big Dclta-Delta Junc- tion-Fort Greely community is not a ‘‘rela­tively integrated socio-economic area,” it is hard to imagine what is.There is a similar problem with the addi­tion to the Nome district of the communi­ties of Selawik and Kiana, which are both located near Kotzebue. It is abundantly clear that the Board took this action solely to achieve equality of numbers,2 for there are no ethnic or con.inert ial tics between these communities ar.d th* Nome area and they arc separated from Nome by moun­tains and Kotzebue Sound. In addition, both communities have transportation, eco­nomic, and ethnic tics with Kotzebue, not Nome; and, while Kotzebue is part of the same native corporation, Nome is not. In view of all these factors—which lie at the
mmle solely to meet numerical requirements 
of the United States Constitution.
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GROH  v.
Cite ns. Alaska, very heart of the concept of socio-economic integration—1 fail to discern how such a combination could possibly satisfy article V I , section 6, of the Alaska Constitution.3Yet another example of this failure to comply with the mandate of the Alaska Constitution lies in the Anchorage area. The Anchorage-West district comprising portions of the downtown area, Inlet View, the South Addition, Turnagain, Interna­tional Airport, Sand Lake, and Jewell Lake, includes a diversity of area residents which range from the most urban in A n­chorage to the most rural.4 Further, the district includes no less than four separate service areas—the City of Anchorage, the Spenard Public Utility District, the Sand Lake Service Area, and the Greater An­chorage Area Borough. In my mind, such a district, which includes as many diverse elements as could conceivabl> be combined within the Anchorage area, is not a “ rela­tively integrated socio-economic area."These major miscombinations, along with the short-lived Seldovia-Bristol Bay marriage disapproved by the majority, demonstrate the real tyranny of numbers, for they are products of an effort to achieve mathematical equality by shifting about population centers without regard to socio-economic considerations. By making small numerical adjustments to satisfy fed­eral constitutional standards, the board dis­membered important socio-economic com­munities in violation of Alaska constitu­tional standards.In my view, major readjustments on a statewide basis are required if the plan is to meet minitmum state and federal consti­tutional standards. The revis. ! plnn dem­onstrates all too clearly th .tch adjust­ments cannot be made in a matter of days under pressure of preparations for an im­minent election, for a hastily conceived

3. Separation by inmintiiiiiK ami mi espiuixe of 
water. ltif*k hi' illreei ironxpnrtiitina nml rum-
mtmii'iitiim links, uml h ,nniKii hmiiphiries were 
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ing severnnee o f  Me Scblovin nron from tin* 
Bristol Itny i .si r id  1 ciiintoi innler-nunl 
why ilie pri'MMim* of tin1 Kiltin' fiiotiirs i|i\hliuc

E G A N  Alaska 891
520 r.2d S03change correcting a minor deficiency in one district often causes major deficiencies in other districts. A s  a result, rather than improving the plan, such changes only serve to make it less likely to assure truly representative government.I sympathize w ith the majority’s desire to end this court’s unsatisfactory and con- troversal intrusions into the political thick­et of reapportionmicnt. However, regard­less of how reluctant we may be to con­front this problem, it nevertheless remains our constitutional duty to the people of Alaska to assure a t ruly representative gov­ernment. In my opinion, this goal cannot be achieved by making minor adjustments in the present plan. Because the interim plan had far smaller variances in popula­tion and unquestionably respected geo­graphical and socio-economic considera­tions, I would havic continued it in effect for the 1974 elections and remanded the revised plan back r.o the Board to comply with the mandate o f  the Alaska Constitu­tion. It is better to  err on the side of cau­tion than to perpetuate mistakes for the balance of this decade.

F IT Z G E R A L D , Justice (concurring in part and dissenting; in part). I would ac­cept the governor’s  revised apportionment plan as submitted, I disagree with the majority that the southern end of the Ken­ai Peninsula should be separated from pro­posed House District 16 (Bristol Bay) and incorporated in House District 13 (Kenai-Cook Inlet). My disagreement with the majority iis based on the procedur­al aspects of the Kenai separation issue.Kenai Pcninsulm Borough was not a par­ty to the reapport ionment action, nor have we decided its stauiditig to become a party. The Borough appeared before this court
• In* Si'liiwik-Kluiini nri'ii from the Xmiic nrin 
lines nut i‘iimpel ii xinular roinlnxhni.

4. The bimril niinli" n point nf it - ile«lre in nvulil 
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Alaska g16 P A C IF IC  R E P O R T E R , 2d S E R IE Sonly amicus curiae. The court accepted the Borough's memorandum two days be­fore final argument without providing an opportunity for the ’litigants to respond. Moreover, the Borough was then given leave to appear before the court at oral ar­gument. As the majority opinion states, rea­sonable arguments could be advanced on behalf of other communities that different districting would better represent their

interests.1 To accede to the Kenai Bor­ough’s objections to the proposed plan max lead to questions of tbe right for other communities to raise similar argument.'. In light of these circumstances I would ac­cept the governor’s revised reapportion­ment plan without the southern Kenai ex­clusion despite any reservations I may have about the merits of the particular dis­trict boundaries.
I. Supra, p. 5.
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IN T H E  H O U S E  B Y  T H E  STATE A F F A I R S  C O M M I T T E E

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 39 (State Affairs)

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E SSION

P r o p o s i n g  a m e n d m e n t s  to the C o n s t i t u t i o n  

of the S t a t e  of A l a s k a  c r e a t i n g  an

a p p r o p r i a t i o n  r e s e r v e  fund and l i m i t i n g  

i n c r e a s e s  in a p p r o p r i a t i o n s .

B E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. A r t i c l e  IX, sec. 16, C o n s t i t u t i o n  of the State of Alaska, 

is r e p e a l e d  and r e e n a c t e d  to read:

P -  S E C T I O N  16. A P P R O P R I A T I O N  L I M I T A T I O N S .  E x c e p t  for a p p r o­

pr i a t i o n s  to the A l a s k a  p e r m a n e n t  f u n d  a n d  a p p r o p r i a t i o n s  r e q u i r e d  to

p a y  the p r i n c i p a l  and i n t e r e s t  on g e n e r a l  o b l i g a t i o n  bonds, a p p r o p r i -
, _ V ^ r o t ­

a t i o n s  f r o m  the t r e a s u r y  d u r i n g  a f i s c a l  y e a r  m a y  n o t  e x c e e d  the

l/ flesser of 95 p e r c e n t  of the u n r e s t r i c t e d  r e v e n u e  of the state for the• / •
I "7 p r e v i o u s  c a l e n d a r  y e a r |  or the a m o u n t  a p p r o p r i a t e d  in the y e a r  this 

I ^ s e c t i o n  takes e f f e c t  a d j u s t e d  f o r  t he c u m u l a t i v e  i n f l a t i o n  and 

ICj p o p u l a t i o n  g r o w t h  or d e c l i n e  as d e f i n e d  b y  law. A n  a p p r o p r i a t i o n  in

, ^ 0  e x c e s s  of this l imit m a y  n o t  be m a d e  u n l e s s  a state of e m e r g e n c y  is

—)■ 1 d e c l a r e d  b y  the g o v e r n o r  as p r o v i d e d  b y  law.

* Sec. 2. A r t i c l e  IX, C o n s t i t u t i o n  o f  the S t a t e  of Alaska, is a m e n d e d

\ y  J •
Jp b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  17. A P P R O P R I A T I O N  R E S E R V E  FUND. An a p p r o p r i a t i o n  r e ­

ser v e  fund is e s t a b l i s h e d .  A p p r o p r i a t i o n s  m a y  not be m a d e  f r o m  the 

a p p r o p r i a t i o n  r e s e r v e  fund e xcept for the p u r p o s e  of r e p e l l i n g  i n v a­

sion, s u p p r e s s i n g  insurrection , d e f e n d i n g  the state in war, m e e t i n g

n a t u r a l  dis ast e r s ,  or . redeem ing- i-

a-t-lt.he_Jiimie--tLhi.s_.

ers , or . ire d e e m i n g * ln-pee-fcexin p  s  s— p f -  

js s e c tion b e c,CLmasjjeJEf eu.ti.v.&. ‘ A f  1 1

^ -J d re ^ T ^ rc T ^ U 'rS 't 3 Tdrnfci 

A f t e r  June 30 of the vear;,
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i-n— w h i c h — the— b a l a n c e  - o f — the appropri ation- r e s e r v e  fund~~exceeds the

t-nftal— m r K K t f i c t e d ^ r e v e n t r g — o f — the -state._f or.._.the.. p r e c e d i n g  18 m o n t h s  ,

t h e — hal-a-nee— nf— the apprdp'riaFi5n— r e s e r v e — fun d— sh-a-14— 3-&pee— inf.0_  t h e .4 "
tr^ertfry.. The b a l a n c e  o f  t h e  a p p r o p r i a t i o n  r e s e r v e  f u n d  s h a l l  beA
invested, at c o m p e t i t i v e  n a t i o n a l  m a r k e t  rates. All  e a r n i n g  o f  the 

f u n d  shall b e c o m e  p a r t  o f  the p r i n c i p a l  of the fund.

* Sec. 3. A r t i c l e  XV, C o n s t i t u t i o n  cf the State of Alaska, is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to read:

.SECTION 29. A P P R O P R I A T I O N  R E S E R V E  FUND. B e g i n n i n g  J u l y , 31,\ ^
1985, and c o n t i n u i n g  u n t i l  J u n e  30 of the y e a r  in w h i c h  the b a l a n c e  of

the a p p r o p r i a t i o n  r e s e r v e  f u n d  exce^ds-~tdie— t^t^-i~unr,eS't^-cFad-Xe5<ie««es

of—  th-e— s-fca-&e— for— the— precFffihg" ̂ T P  m'drTtTis , 'ar- amountr" equndr”T O m'‘~8t-8*

p e r c e n t  of the u n r e s t r i c t e d  r e v e n u e  for e a c h  m onth, as d e t e r m i n e d  in......... • I (
a c c o r d a n c e  w i t h  this s e c t i o n ,  shall b e  t r a n s f e r r e d  f r o m  the t r e a s u r y

v.

^ u O  the a p p r o p r i a t i o n  r e s e r v e  fund. A n y  b a l a n c e  t r a n s f e r r e d  to the

a p p r o p r i a t i o n  r e s e r v e  f u n d  u n d e r  s e c tion 30 o f  a r t i c l e  X V  s h a l l  r e d u c e  

b y  the b a l a n c e  t r a n s f e r r e d  he a m o u n t  r e q u i r e d  to be t r a n s f e r r e d  in ai
y e a r  by the p r o v i s i o n s  o f  this s e c t i o n  b u t  no e x c e s s  amount 

t r a n s f e r r e d  m a y  b e  c a r r i e d  f o r w a r d  to r e d u c e  the a moun t r e q u i r e d  to be 

t r a n s f e r r e d  in a n o t h e r  f i s c a l  year.

* Sec. 4. A r t i c l e  XV, C o n s t i t u t i o n  of the S t a t e  o f  Alaska, is amendec

b y  a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  30. A P P R O P R I A T I O N  L I M I T A T I O N S .  A f t e r  June 30, 1986, anc 

u n t i l  Jun e 30 of the y e a r  in w h i c h  the b a l a n c e  of the a p p ropriatioi  

r e s e r v e  f u n d  e x c e e d s  the t o t a l  u n r e s t r i c t e d  r e v e n u e  of the s t a t e  foi 

the p r e c e d i n g  18 m o n t h s ,  e x c e p t  f o r  a p p r o p r i a t i o n s  to the Alask,

p e r m a n e n t  fund and a p p r o p r i a t i o n s  r e q u i r e d  to p a y  the p r i n c i p a l  an<

i n t e r e s t  on g e n e r a l  o b l i g a t i o n  bonds, a p p r o p r i a t i o n s  from the treasur; 

durine a f i s c a l  y e a r  m a y  n o t  e x c e e d  the a m o u n t  a p p r o p r i a t e d  in tht
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p r i o r  f i s c a l  y e a r  b y  m o r e  than the c u m u l a t i v e  i n f l a t i o n  and populatioi 

gr o w t h  or d e c l i n e  as p r e s c r i b e d  b y  law. A n  a p p r o p r i a t i o n  in excess oi 

this limit m a y  n o t  be m a d e  u n l e s s  a s t a t e  of e m e r g e n c y  is d e c lared  b} 

the g o v e r n o r  as p r o v i d e d  b y  law. No less t h a n  25 p e r c e n t  of that 

p o r t i o n  of the u n i e s t r i c t e d  r e v e n u e  of the s t a t e  w h i c h  h a s  not been 

a p p r o p r i a t e d  as a l l o w o a  by this s e c t i o n  shal l be t r a n s f e r r e d  f r o m  the 

general  f u n d  to t h e  a p p r o p r i a t i o n  r e s e r v e  f u n d J

* Sec. 5. S e c t i o n  1 o f  this a m e n d m e n t  t a k e s  e f f e c t  on J u l y  1 of the 

y e a r  in w h i c h  the b a l a n c e  in the a p p r o p r i a t i o n  r e s e r v e  fun d e s t a b l i s h e d  in 

sec. 2 of this amenc ...ent e x c e e d s  the total o f  the u n r e s t r i c t e d  r e v e n u e  of 

the state for the p r e c e d i n g  18 months.

* Sec. 6. T h e  a m e n d m e n t s  p r o p o s e d  b y  this r e s o l u t i o n  shall b e  placed 

b e f o r e  the v o t e r s  of the state at th"- n e x t  g e n e r a l  e l e c t i o n  in conformi ty 

w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of the S t a t e  o f  A l a s k a ,  and the e l e c­

tion laws of the st ate.
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v S U G G E S T E D  A M E N D M E N T S  T O  H J R  3 9  F O R  H O U S E  S T A T E  A F F A I R S  C O M M I T T E E , 2 / 8 / 8 4  
> \1 .  P a g e  1 ,  l i n e  1 6 ,  l a n g u a g e  s h o u l d  r e a d ,  f o r  c l a r i f i c a t i o n ,  " l e s s e rO F  T H E  A M O U N T A P P R O P R I A T E D  IN  T H E  Y E A R  T H I S  S E C T I O N  T A K E S  E F F E C T  A D J U S T E D  F O R  T H E  C U M U L A T I V E  I N F L A T I O N  A N D  P O P U L A T I O N  G R O W TH  A S  D E F I N E D  B Y  LAW OR 9 5  P E R C E N T  O F  T H E  U N R E S T R I C T E D  R E V E N U E  O F  T H E  S T A T E  F O R  T H E  P R E V I O U S  C A L E N D A R  Y E A R . "

2 .  P a g e  1 ,  l i n e  2 8 ,  l a n g u a g e  s h o u l d  r e a d ,  t o  p r e v e n t  a  r u n  o n  t h eR E S E R V E  F O R  T H E  P U R P O S E  O F  R E T I R I N G  A L L  O U T S T A N D IN G  I N D E B T E D N E S S ,r i ^ n a t u r a l  d i s a s t e r s ,  o r  a s  r e q u i r e d  f o r  r e d e e m i n g  i n d e b t e d n e s s  o f  t h e
U P S T A T E  O U T S T A N D I N G "

3 .  P a g e  2 ,  l i n e  1 ,  s h o u l d  r e a d ,  t o  o b v i a t e  t h e  p o s s i b l e  e f f e c t  o f  aW I D E  S W I N G  IN R E V E N U E S  I N  A N Y  O N E  Y E A R ,  " I N  W H I C H  T H E  B A L A N C E  O F  T H E  A P P R O P R I A T I O N  R E S E R V E  F U N D  E Q U A L S  1 . 5  T I M E S  T H E  A P P R O P R I A T I O N S  O F  U N R E S T R I C T E D  R E V E N U E S  F O R  T H E  P R E C E D I N G  F I '  ' . Y E A R . "T h i s  c h a n g e  s h c l d  a l s o  b e  r e f l e c t e d  i n  P a g e  2 ;  l i n e  1 1 :  • , g e  2 ;  l i n e  2 4 :  P k G E  3 ;  L I N E  1 0 .
4 .  P a g e  3 ,  l i n e  1 ,  i n  o r d e r  t o  o b v i a t e  t h e  e f f e c t s  o f  a  l o w  r e v e n u eY E A R  D U R  TNG T H E  R E V E N U E  P E R I O D ,  S H O U L D  R E A D ,  " Y E A R  I N W H I C H  T H I S  S E C T I O N  B E C O M E S  E F F E C T I V E  B Y  M ORE T H A N  T H E  C U M U L A T I V E  P O P U L A T I O N  A N D  I N F L A T I O N "
5 .  P a g e  3 ,  l i n e  7 ,  s e n t e n c e  s h o u l d  c o n t i n u e  " o n  t h e  f i r s t  d a y  o f  e a c hF I S C A L  Y E A R " ,  S I N C E  NO T I M E  F O R  D E P O S I T  I S  S P E C I F I E D  I N  P R E S E N T  L A N G U A G E .
6 .  P a g e  2 ,  l i n e  1 5 ,  l a n g u a g e  s h o u l d  r e a d  " t o  t h e  a p p r o p r i a t i o n  r e s e r v eF U N D  A T  T H E  B E G I N N I N G  O F  E A C H  M O N T H . "  T H I S  C L A R I F I E S  L A N G U A G E  W H I C H  M I G H T  O T H E R W I S E  A L L O W  T R E A S U R Y  T O  M A K E  D E P O S I T S  A N N U A L L Y .



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch V. Stale Capii ol 
Juneau, Alaska 99811 

(907) 465-3991

February 7, 1984

MEMORANDUM

TO: Neil P h e lp s -M un s on

Professional Assistant ,

r ROM: A l e x an d er  Hoke (“1 ^ 7
David Teal f^ f
L eg is la t iv e Analysts 

RE: Comments on CS HJR 39

As you requested, we have reviewed the House State Affairs Committee 

work draft of CS HJR 39. We offer the following comments:

Page 1; Line 16. As discussed on an earlier occasion, limiting a p­

propriations to "95 percent of the unrestricted revenue of the state 

for the previous ca le nd ar  year...." leaves a residual of 5 percent in 

the general fund each year. While the interest earnings on this 5 p er­

cent residual can be appropriated in future years, the principal will 

remain in the genc.-al fund. This means that the general fund will 

grow perpetually, p ot en ti al ly  raising the general fund balance to $20 

billion by the y e a r  2010.

Also, the w o r di ng  in this section is somewhat ambiguous in that the 95 

percent limitation 'eerns to apply to both limiting mechanisms. This 

ambiguity can be cle red up by reversing the order of the two limiting 

mechanisms in this paragraph.

Page 1; Line 28. D ur ing  the period when contributions are being made 

to the CBB r eserve fund, provisions in this section prohibit appropri- O  |m 

ations from t he  fund except for the purpose of "redeeming indebtedness Ar /J^ 
of the state out .tandii.g at the time this section becomes effective." <L/‘
Our concern is that with this language, the CBB reserve could co nc ei va­

bly be raided to pay off the State's total indebtedness outstanding 
which is curre nt ly  e st im at ed  to be about $518 million.

Page 2; Line 2. Aft er  carefully considering the nechanism for tri gg er­

ing the a utomatic start-up of cash-based budgeting, two suggestions 

come to mind. First, instead of setting the CBB '..-serve target equal 
to "total u n r e s t ri c te d revenue of the state for the preceeding 18 

months," it might prove useful to set the target equai to "1.5 times
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the appropriations of general fund un re st r ic t ed  revenue for the preceed- 

ing fiscal year." This procedure ties future appropriation levels to 

past appropriation levels regardless of what total revenues may have 
been for the prior year.

Secondly, since the effective level of appropriations (during the years 

when contributions to the CBB reserve are being made) is diminished by 

the amount of annual contributions to the reserve fund, the CBB reserve 

target might be tied to the effective level of appropriation also. This 

can be achieved with the following language:

"After June 30 of the yea r in which the balance of the appropriation 

reserve fund exceeds 1.5 times the a ppropriations of general fund un­

restricted revenue for the pre ce ed in g fiscal y ear less any appr op ri a­
tions to the appropriation reserve fund,.,."

The trigger m ec han is m described above wo ul d lower the target amount 

needed to start cash-based budgeting by the amount of the final yea r 

c ontributions to the CBB reserve. As a consequence, cash-based budget- 

ing could begin one y ea r  earlier, or the annual contribution percentages 

could be lowered as described later.

Any changes to the definition of the a utomatic CBB start-up mechanism 

should also be made in the following locations:

Page 2; Line 11

Page 2; Line 24

Page 3; Line 10

Page 2; Line 12. The percentage for contributions of general fund u n­

restricted revenue is set at 8.8 percent in the work draft. With the 

new automatic start-up language stated above, other percentages may be 

in order. A 10.3 percent mont hl y contr ib ut io n of general fund unr e­

stricted revenues would Be sufficient to trigger an automatic start 

of cash-based budgeting in /Y 94 acco rd in g to a 30th percentile revenue 

forecast. In order to begin cash-based budgeting by FY 9 3 , the monthly 

general fund contribution pe rc entage should be set it 11 p e r c e n t , and 

a front-end contribution of $325 mi 11 ion would have to be made during 
the current session.

Page 2; Line 29 - Page 3; Line 2. Section 30 sets an appropriation 

limitation that w i l 1 "be effective during the period of time when cont ri­

butions are being made to the CBB reserve fund. TL'.s provision limits 

annual appropriations to the previous year 's  appropriations adjusted 

for changes in population and inflation. This limitation mechanism 

may present a problem if there is a single unexpectedly low reyenue 

y e a r  during the CBB reserve co nt ribution period. With a single low
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year, the appropr ia ti on  limit for all subsequent ye ar s would be tied 

to the lowest level in the period, whether or not revenues rebound to 

higher levels.

An alternative is to limit annual appropriations to the amount of the 

appropriations in the ye ar  that this section becomes effective, with 

adjustments for inflation and population change (as was done in Section 
16; Page 1; Line 17).

Page 3; Lines 4-7. There is no provision in this section which sets 

the timing of contributions from the y ea r- en d u na ppr op ri at ed  general 

fund balance. We suggest that language be added to the end of this 

section which states that this contribution occurs once each year, 
preferably at the start of the year.

AH/DT



I n t r o d u c e d :  3 / 1 8 / 8 3
R e f e r r e d :  S t a t e  A f f a i r s  a n d
F i n a n c e

B Y  H A Y E S ,  A B O O D ,  B A R N E S ,
B E T T ISWORTH,. C O W D E R Y ,  F L O O D ,  
L I S K A ,  M A R T I N ,  R I N G S T A D ,  
U E H L I N G ,  W A R D ,  L I N D A U E R

1 I N  T H E  H O U S E  A N D  B U S S E L L

2 H O U S E  J O I N T  R E S O L U T I O N  NO. 39

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 P r o p o s i n g  a m e n d m e n t s  to t h e  C o n s t i t u t i o n

6 of t h e  S t a t e  o f  A l a s k a  c r e a t i n g  a n

7 a p p r o p r i a t i o n  r e s e r v e  fund.

8 B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 * S e c t i o n  1. A r t i c l e  IX, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  is a m e n d -

10 e d  b y  adding; a n e w  s e c t i o n  t o  r e a d :

11 S E C T I O N  17. A P P R O P R I A T I O N  R E S E R V E  F U N D .  A n  a p p r o p r i a t i o n  re-

12 s e r v e  f u n d  is e s t a b l i s h e d .  A f t e r  J u l y  1, 1 9 9 2 h no m o n e y  i n  e x c e s s  of

13 t h e  b a l a n c e  o f  t h e  a p p r o p r i a t i o n  reserrve f u n d  at t h e  c l o s e  of  th e

14 p r e c e d i n g  f i s c a l  y e a r  s h a l l  b e  w i t h d r a w n  f r o m  t h e  t r e a s u r y  e x c e p t  f o r

15 t h e  p u r p o s e  of r e p e l l i n g  i n v a s i o n ,  s u p p r e s s i n g  i n s u r r e c t i o n ,  d e f e n d i n g

16 t h e  S t a t e  i n  war, m e e t i n g  n a t u r a l  d i s a s t e r s ,  o r  r e d e e m i n g  i n d e b t e d n e s s

17 o u t s t a n d i n g  at t h e  t i m e  th i s  s e c t i o n  b e c o m e s  e f f e c t i v e .  A f t e r  J u l y  1,

18 1992, all r e v e n u e  of t h e  S t a t e  s h a l l  b e  p l a c e d  i n  the a p p r o p r i a t i o n

19 r e s e r v e  f u n d  a n d  the b a l a n c e  of t h e  a p p r o p r i a t i o n  r e s e r v e  f u n d  s h a l l

20 l a p s e  i n t o  t h e  t r e a s u r y  at t h e  c l o s e  of e a c h  s u c c e e d i n g  f i s c a l  y e a r .

21 * Sec. 2. A r t i c l e  XV, C o n s t i t u t i o n  of t h e  S t a t e  of A l a s k a ,  is a m e n d e d

22 by a d d i n g  a n e w  s e c t i o n  to read:

23 S E C T I O N  26. A P P R O P R I A T I O N  R E S E R V E  FUND. B e g i n n i n g  w i t h  t h e

24 F i r s t  S e s s i o n  of t h e  F o u r t e e n t h  L e g i s l a t u r e  a n d  c o n t i n u i n g  t h r o u g h  the

25 F i r s t  S e s s i o n  of t h e  S e v e n t e e n t h  L e g i s l a t u r e ,  th e  l e g i s l a t u r e  s h a l l

26 a n n u a l l y  a p p r o p r i a t e  f r o m  t h e  g e n e r a l  f u n d  to the a p p r o p r i a t i o n  re-

27 s e r v e  f u n d  a n  a m o u n t  e q u a l  to 15 p e r c e n t  of t h e  a v e r a g e  g r o s s  r e c e i p t s

26 of t h e  g e n e r a l  fund, as d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h i s  s e c t i o n .

29 F o r  the p u r p o s e s  of thi s  s e c t i o n ,  " a v e r a g e  g r o s s  r e c e i p t s  of the



1 g e n e r a l  f u n d "  is d e t e r m i n e d  b y  d i v i d i n g  t h e  t o t a l  a m o u n t  of m o n e y

2 d e p o s i t e d  i n  t h e  g e n e r a l  f u n d  a n d  i n  s p e c i a l  a c c o u n t s  w i t h i n  t h e

3 g e n e r a l  f u n d  ( o t h e r  t h a n  t h e  a p p r o p r i a t i o n  r e s e r v e  f u n d ) f r o m  a l l

4 s o u r c e s  d u r i n g  t h e  f o u r  f i s c a l  y e a r s  i m m e d i a t e l y  p r e c e d i n g  t h e  c u r  en t

5 f i s c a l  y e a r  b y  four.

6 *  Sec. 3. T h e  a m e n d m e n t s  p r o p o s e d  b y  t h i s  r e s o l u t i o n  s h a l l  b e  p l a c e d

7 b e f o r e  t h e  v o t e r s  of t h e  s t a t e  at t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y

8 w i t h  art. X I I I ,  sec. 1, C o n s t i t u t i o n  o f  t h e  S t a t e  of A l a s k a ,  a n d  th e  e l e c -

9 t i o n  l a w s  of  th e state.

HJR 39 -2-



I n t r o d u c e d :  3 / 1 8 / 8 3
R e f e r r e d :  S t a t e  A f f a i r s  a n d
F i n a n c e

B Y  HAY E S , A B O O D ,  B A R N E S ,
B E T T I S W O R T H ,  C O W D E R Y ,  F L O O D ,
L I S K A ,  M A R T I N ,  R I N G S T A D ,
U E H L I N G , W A R D ,  L I N D A U E R  

1 I N  T H E  H O U S E  A N D  B U S S E L L

1 H O U S E  J O I N T  R E S O L U T I O N  NO. 39

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 P r o p o s i n g  a m e n d m e n t s  to t h e  C o n s t i t u t i o n

6 o f  the S t a t e  o f  A l a s k a  c r e a t i n g  a n

7 " p p r o p r i a t i o n  r e s e r v e  fund.

8 B E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 * S e c t i o n  1. A r t i c l e  IX, C o n s t i t u t i o n  of t h e  S t a t e  o f  A l a s k a ,  is araend-

10 e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

11 S E C T I O N  17. A P P R O P R I A T I O N  R E S E R V E  FUND. A n  a p p r o p r i a t i o n  re-

12 s e r v e  f u n d  is e s t a b l i s h e d .  A f t e r  J u l y  1, 1992, no m o n e y  i n  e x c e s s  of

13 t h e  b a l a n c e  of  the a p p r o p r i a t i o n  r e s e r v e  f u n d  at the c l o s e  of t h e

14 p r e c e d i n g  f i s c a l  y e a r  s h a l l  b e  w i t h d r a w n  f r o m  the t r e a s u r y  except: f o r

15 t h e  p u r p o s e  of r e p e l l i n g  i n v a s i o n ,  s u p p r e s s i n g  i n s u r r e c t i o n ,  d e f e n d i n g

16 t h e  State i n  w ar, m e e t i n g  n a t u r a l  d i s a s t e r s ,  o r  r e d e e m i n g  i n d e b t e d n e s s

17 o u t s t a n d i n g  at the tijne t h i s  s e c t i o n  b e c o m e s  e f f e c t i v e .  A f t e r  J u l y  1,

18 1992, all r e v e n u e  o f  the S t a t e  s h a l l  be p l a c e d  in the a p p r o p r i a t i o n

19 r e s e r v e  fun d  a n d  the b a l a n c e  of the a p p r o p r i a t i o n  r e s e r v e  f u n d  s h a l l

20 l a p s e  int o the t r e a s u r y  at t h e  c l o s e of e a c h  s u c c e e d i n g  f i s c a l  year.

21 * Sec. 2. A r t i c l e  XV, C o n s t i t u t i o n  o f  the S t a t e  of A l a s k a ,  is a m e n d e d

22 b y  a d d i n g  a n e w  s e c t i o n  to read:

23 S E C T I O N  26. A P P R O P R I A T I O N  R E S E R V E  FUND. B e g i n n i n g  w i t h  the

24 F i r s t  S e s s i o n  of the F o u r t e e n t h  L e g i s l a t u r e  a n d  c o n t i n u i n g  t h r o u g h  the
u  - 1

15 F i r s t  S e s s i o n  of t h e  S e v e n t e e n t h  L e g i s l a t u r e ,  the-— l e g i s l a t u r e — s h a l lI . '
2 6 annually-appropriraine f r o m  t h e  g e n e r a l  f u n d  to the a p p r o p r i a t i o n  re-

27 s e r v e  f u n d  an  a m o u n t  e q u a l  to 15 p e r c e n t  of the a v e r a g e  g r o s s  r e c e i p t s

28 of the g e n e r a l  fund, as d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  this s e c t i o n .

29 F o r  the p u r p o s e s  of this s ec t i o n ,  " a v e r a g e  g r o s s  r e c e i p t s  of the

-1- HJR 39



9

1 g e n e r a l  f u n d "  is d e t e r m i n e d  b y  d i v i d i n g  the t o t al  a m o u n t  of m o n e y

2 d e p o s i t e d  i n  the g e n e r a l  f u n d  a n d  i n  s p e c i a l  a c c o u n t s  w i t h i n  the

3 g e n e r a l  f u n d  (other t h a n  the a p p r o p r i a t i o n  r e s e r v e  fund) f r o m  all

4 s o u r c e s  d u r i n g  t h e  fou r f i s c a l  y e a r s  i m m e d i a t e l y  p r e c e d i n g  t h e  c u r r e n t

5 f i s c a l  y e a r  by four.

6 * Sec. 3. T h e  a m e n d m e n t s  p r o p o s e d  b y  t his r e s o l u t i o n  s h al l  b e  p l a c e d

7 b e f o r e  the v o t e r s  of the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y

8 w i t h  art. XIII, sec. 1, Constitutj.on o f  the S t a t e  of A l a s k a ,  a n d  the elec-

9 t i o n  laws of the state.

HJR 39 -2-



o i n i u  v i  ru « iw i \ i t
F I SC A L NOTE Revision Date 7 T 3 B 3

I. R E Q U E S T

‘ Bi l l /R e so l ut io n  No; HJR 3 9 ___________

T i t l e ; Am en dments to C on s ti tu t io n  to

Create A pp r o p r i a t i o n  Rese rv e Fund 

Sponsor: Hayes

Re qu estor: State Affairs Commi tt ee  ~

II. FI SCAL DETAIL

Ag ency Affected: Q
Program Category Affected:

BRU, Program of Subprogram(s) Affected:
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IV. Analysis of HJR 39

The effect of these proposed constitutional a me ndments 1s to 

create an appropriation reserve fund ( A R F ) . For each fiscal yea r 

fr om  1986 through 1992 the Legislature would be required to 

a pp ro pr ia te  from the general fund (6F) to the ARF an am ount equal to 

15 percent of the average gross receipts of the GF excl udi ng  the 

approp ri at io n to the ARF for the four p receding fiscal years. Thus 

the ap propriation to the ARF 1n fiscal year 1986 would be 15 perc en t 

of the total gross receipts of the GF for fiscal years 1982 through 

1985 divided by four and so on. Beginning with  fiscal year 1993 the 

entire receipts of the state would be placed 1n the ARF and only the 

b al anc e 1n the ARF at the close of the p receding fiscal year w ou l d be 

put 1n the GF and made available for appropriations. Thus the amount 

a ccumulated 1n the ARF fr om  fiscal years 1986 thr ou gh  1992 could be 

spent 1n fiscal year 1993 and the receipts f ro m  fiscal y ear 1993 

could be spent 1n fiscal year 1994 and so on.

The amounts shown on the acc omp an yi ng  fiscal note as a reduction 

1n GF revenues represent both the estimated ap pr op ri ati on  to the ARF 

and the resulting reduction 1n GF Investment earnings for the 

respective fiscal years. The amounts shown as an increase 1n ARF 

revenues represent both the estimated appropriation to the ARF for 

the respective fiscal year and the estimated earnings on the ARF 

balance from the preceding fiscal year.



INTRODUCTION OF RESOLUTIONS (House)

T a x  Ex e m p t  

H o m e  Mo r t g a g e

Bonds________

( s u p p o r t i n g

l e g i s l a t i o n )

N a t u r a l  Gas 

( t r a n s p o r t i n g  

& m a r ke t i n g )

a p p r o p r i a t i o n  , 

R e s e r v e  Fund 

( c r e a t i o n  o f )

H O U S E  J O I N T  R E S O L U T I O N  NO. 3 7 . by Reps. Uehling, Barnes,

Bu s s e l l ,  Cowdery, F u rn a c e ,  L i ndauer, Liska, Martin, Pestinger, 

an d  W a r d .  S u p p o r t s  p a s s a g e  of H.R. 1176 and S. 137 in the 

U.S. C o ngress, a m en d i n g  the I n ternal R e v e n u e  Code to a llow cer­

t a i n  hom e  m o r t g a g e  b on d s  to continue to be tax-exempt. States 

t hat the t a x - e x e m p t  m o r t g a g e  revenue bond p r o g r a m  u n d e r  26 

U . S . C . 1 0 3 A  (P.L. 96-499 M o r t g a g e  Subs i d y  Bond A c t  of 1980) ends on 

D e c e m b e r  31, 1983, a n d states that its t e r m i n a t i o n  w o u l d  w o r k  a 

h a r d s h i p  on c o n s u m e r s  w h o  are e l i gible for loans u nder the A l a s k a  

H o u s i n g  F i n a n c e  C o r p o r a t i o n  tax-exempt b o n d  p r o g r a m  and similar 

p r o g r a m s  in o t h e r  states. R e s o l v e s  that the A l a s k a  L e g i s l a t u r e  

s u p p o r t s  p a s s a g e  of H.R. 1176 and S. 137 in Co n gress to a llow 

c o n t i n u a t i o n  o f  the t a x - e x e m p t  mo r t g a g e  r e v e n u e  bond program. 

( I d e n t i c a l  to SJR 20, p a g e  310.)

I n t r o d u c e d  M a r c h  16 and r e f e r r e d  to the House Special C o m mittee on 

S t a t e  Loans, F i n a n c e .

H O U S E  J O I N T  R E S O L U T I O N  NO. 38. by Reps. Cowdery, Abood,

Barn e s ,  B e t t i s w o r t h ,  Bussell, Cato, Glood, Fritz, Fuller,

F u r n ac e ,  G r u s s e n d o r f ,  H u r l b e r t ,  Koponen, Lacher, Larson,

L i n d a u e r ,  Li s k a ,  Martin, M.W. Miller, Pestinger, Phillips,

Ri n g s t a d ,  Shultz, T i sc h e r ,  U e h ling, Ward, W e n d t e  and Hayes.

R e s o l v e s  that the state of A l a s k a  fully supports the efforts of all 

o w n e r s  o f  the gas an d o t h e r  parties to secure sales c ommitments for 

N o r t h  S l o p e gas in any mark et ,  including w i t h i n  the state. States 

that c i t i z e n s  of Japan, Korea, and other trad i n g  partners of 

A l a s k a ,  are s t r o n g l y  u r g e d  to c o n sider and take advantage of the 

secure, l o n g - t e r m  t r a d i n g  r e l a t i o n s h i p  w i t h  A l a s k a  and the U.S. 

that p u r c h a s e  of A l a s k a ' s  N o r t h  Slope gas w o u l d  offer. States that 

the L e g i s l a t u r e  calls u p o n  the other owners of the gas, A l a s k a ' s  

d e l e g a t i o n  in C o n g r e s s  and all o th e r  part i e s  w i t h  an interest in 

the gas to e x p l o r e  e v e r y  m e an s  to p r i v a t e l y  finance and construct a 

t r a n s p o r t a t i o n  sy s te m  for the gas.

R e s o l v e s  that the S t a t e  of A l a s k a  imm e a d i a t el y  enter into 

n e g o t i a t i o n s  for the sale of its royalty interest in North Slope 

gas to i n - s t a t e  u sers in o r d e r  thai. they and the state serve as a 

c a t a l y s t  for the c o n s t r u c t i o n  of a t ra n s p o r t a t i o n  system for 

A l a s k a ' s  n a t u r a l  gas. R e s o l v e s  that the federal govern m e n t  is 

u r g e d  to e x p l o r e  the p r o s p e c t  of making d ev e l o p m e n t of gas 

t r a n s p o r t a t i o n  f a c i l i t i e s  a N a t i o n a l  Interst Project of nati on s  on 

b o t h  sides of the P a c i f i c  for its long term  benefits to this n a t i o n  

and its p o t e n t i a l  t r a d i n g  partners.

I n t r o d u c e d  M a r c h  18 and r e f e r r e d  to Resources.

H O U S E  J O I N T  R E S O L U T I O N  NO. 3 9 . by Reps. Hayes, Abood,

I Barnes, B e t t i s w o r t h ,  C o w dery, Flood, Liska, Martin, Ringstad, 

Uehling, Ward, Li n d a u e r,  and Bussell. P r o po s e s  amendment to 

the s t a t e c o n s t i t u t i o n  c r e a t i n g  an a p p r o p r i a t i o n  reser v e  fund. 

A m e n d s  a r t i c l e  9 (Finan c e  and Taxation) to prov i d e that after J u l y  

1, 1992, no m o n e y  in ex c e s s  o f  th« balance of the a p p ro p r i a t i o n 

r e s e r v e  fund at the c lose of the p r e ceding fiscal year shall be 

w i t h d r a w n  f r o m  the t r e a s u r y  exc e p t  for \ ars, natural disasters, or 

r e d e e m i n g  i n d e b t e d n e s s  o u t s t a n d i n g  at the time section becomes



INTRODUCTION OF RESOLUTIONS (House)(cont'd)

P u b l i c  Sc h o o l  

F o u n d a t i o n

P r o g r a m _______

(est. J o i n t  

C o m m i t t e e  on)

P u b l i c  School 

F o u n d a t i o n  

P r o g r a m

(state fundi n g )

H J R  39 (cont'd)

effective. A f t e r  July 1, 1992 all state reve nu e  shall be p l a c e d  in 

the fund a n d  the bala n c e of the fund shall lapse into the t r e a s u r y  

at the c lose of e a c h  s u c c e e d i n g  fiscal year.

Amends a r t i c l e  15 (S c hedule of T r a n s i t i o n a l  M e a s u r e s )  to p r o v i d e  

that b e g i n n i n g  w i t h  the first sess io n  of the 1 4 t h  L e g i s l a t u r e  and 

c ontinuing thror ' the f irst s e s s i o n of the 1 7 t h  L eg i s l a t u r e ,  the 

l e g i sl a t u r e  s hall a n nu a l l y  a p p r o p r i a t e  f rom the g e n e r a l  f u n d  to the 

a p p r o p r i a t i o n  r e s e r v e  fun d  an amount equal to 152 of the a v e r a g e  

gross r e c e i p t s  of the g e n er a l  fund. The average g r o s s  r e c e i p t s  are 

d e t e r m i n e d by d i v i d i n g  the total am ou n t  of m o n e y  d e p o s i t e d  in the 

general f u n d  and in special a c c o u n t s  w i t h i n  the g e n e r a l  fund f r o m  

all sources du r i n g  the four fiscal years i m m e d i a t e l y  p r e c e d i n g  the 

current fis c a l  yea r  by four.

Provi d e s  a m e n d m e n t s  p r o p o s e d  by r e s o l u t i o n  be p l a c e d  be f o r e  the 

voters at the n e x t  g e n e r a l  e l ection.

I n t r o d u c e d M a r c h  18 and r e f e r r e d  to State A f fairs, Finance.

HOUSE C O N C U R R E N T  R E S O L U T I O N  NO. 2 3 . by Reps. K o p o n e n,

Clocksin, Davis, Duncan, Goll, Larson, McBride, M. M. Miller, 

Szymanski, Vaska, Wendte, Z h a r o f f  and Malone. W o u l d  e s t a b­

lish a Jo in t  C o m m i t t e e  o n  the pu b l i c  school f o u n d a t i o n  program. 

Provides the P r e s i d e n t  of the Sen a t e  appoint t h r e e  m e m b e r s  and 

the S pe a k e r  of the H ouse appoi n t  three members and the P r e s i d e n t  

and S p e a k e r  j o i n t l y  appoint o n e  c h a i r person to s tu d y  and m a k e  

r e c o m m e n d a t i o n s  for i m proving the public school f o u n d a t i o n  program.

The co m mi t t e e  is to re po r t  the scope of its i n t e n d e d  r e s e a r c h  to 

the l e g i s l a t u r e  no later than M a y 31, 1983 and m a k e  a final re p o r t  

by F e b r u a r y  1, 1984. T h e  comm i t t e e  shall have the p o w e r  to call 

witnesses, hold hearings, and h i r e  staff. Th e  c o m m i t t e e  is 

en c o u r a g e d  to h e a r  w i t n e s s e s  f rom the Alaska S c h o o l  Board 

Association, the Office of M a n a g e m e n t  and Budget, the D e p a r t m e n t  of 

Education, the S tate B o a r d  of Education, the A l a s k a  C o u n c i l  of 

School A d m i n i s t r a t o r s ,  and o t h e r  con c e r n e d groupj. T he  c o m m i t t e e  

term i n a t e s  F e b r u a r y  1, 1984.

I n troduced M a r c h  14 and r e f e r r e d  to Health, E d u c a t i o n  & Social 

Services, Finance.

HOUSE C O N C U R R E N T  R E S O L U T I O N  NO. 2 4 . by Reps. K o p on e n ,

Clocksin, Davis, Duncan, Goll, Larson, McBride, M. M. Miller,

Vaska, Wendt e ,  Z h a r o f f  and Malone. States that school d i s­

tricts in the 6tate are r e q u i r e d  by law to p r e p a r e  local school 

district b u d g e t s  by A p r i l  1, 1983 and pr e p a r a t i o n  of these budgets 

requires c a l c u l a t i o n  of the amount to be co n t r i b u t e d  by the state 

under the pub l i c  school f o u n d a t i o n  program. R e s o l v e s  that the 

Al a sk a  S t a t e  L e g i s l a t u r e  p l e d g e s  to appropriate >'00 p e r c e n t  of its 

share of f u n d i n g  under the p r o g r a m  so that loci,:, d i s t r i c t s  ma y  

have a f ir m  figure on w h i c h  to bas e  their budget estimates.

Intro d uc e d  M a r c h  14 and r e f e r r e d  to Health, E d u c a t i o n  and Social
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CASH BASED BUDGETING: A RESPONSE TO REVENUE UNCERTAINTY

EXECUTIVE SUMMARY

Cash-based budgeting (CBB) has been proposed as a means of eliminating 

the budgeting problems created by uncertain and fluctuating State 

revenues. Cash-based budgeting (also known as "forward funding") 

would reduce or eliminate uncertainty by tying the State budget for 
a given year to the amount of revenues already received and deposited 

in the treasury during a prior y e a r . Before enacting or signing the 

budget, the legislature and governor would know exactly how much money 

was actually available to spend.

Conventional budgeting practices in most states (including Alaska) in­

volve forecasting revenues for the coming fiscal year. Appropriations 

included in the budget are limited to the anticipated revenues for 

that year. With approximately 85 percent of Alaska's total revenues 

dependent on oil taxes and royalties, an error in projecting the 

price of oil or production level for the coming year can result in 

substantial miscalculations of total available revenues.

In response to the risk associated with any forecast of future revenues 

for the State of Alaska, the Denartment of Revenue began issuing a 

"risk adjusted" forecast for the FY 84 budget year. The so called 

"30th percentile" forecast implies that actual revenues are likely to 

fall short of the projected amount only 30 percent of the time. This 

means that there is a 70 percent probability that actual revenues will 

equal or exceed the forecast for that year.

"Revenue Uncertainty" And The Design Of A CBB Program

Given that the objective of the cash-based budgeting proposal is to re­
solve the "revenue uncertainty" problem, it is important that the 

concc-pt of revenue uncertainty be fully understood. 1 Revenue certainty 

relates to the likelihood that incoming revenues will be sufficient to 

cover budgeted appropriations. If "reasonable certainty" is sufficient 

for budgeting purposes, one might choose to limit appropriations to 

the 30th percentile revenue projection (which gives a 70 percent assur­

ance that actual revenues will equal or exceed budgeted appropriations).

lit is important to recognize that the "revenue uncertainty" addressed 

by cash-based budgeting relates to a 12 or 18-month time period. The 

revenue uncertainty associated with a projected long-term revenue 

decline is not the specific target of cash-based budgeting.



Only when a 100 percent probability exists that revenues will be suffi­

cient to offset budgeted appropriations for the next fiscal y ear can 

one say that "revenue uncertainty" has been eliminated. This means

that the legislature and governor must know that there is "cash in 

the bank" sufficient to meet expenditures budgeted for the next year.

The major requirement of a cash-based budgeting program is the creation 

of a cash reserve from which appropriations can be m a d e . 2 A cash 

reserve equal to 18-months of expenditures is required if the legisla­

ture wishes to begin each session with absolute certainty that there 

is sufficient cash to meet expenditures budgeted for the next fiscal 

year. For absolu\e certainty on July 1 (the start of the budget year), 

only 12-months of revenues are required in the reserve. Funding of

the CBB reserve fuid can be structured in two basic ways:

• a single very large deposit would allow for a near-term imple­
mentation of cash-based budgeting, or

• smaller annual deposits over a period of years would provide 

for a delayed start of this bu geting system.

Based on the assumption that the current State government expenditure 

policy of appropriating total projected revenues applies for the year 

in which cash-based budgeting tegins, an 18-month CBB reserve must 

contain $4,836 billion to start ca;h-based budgeting in FY 86, or

$5,173 billion for a delayed start in FY 94,

Deferred Implementation of Cash-Based Budgeting

During the current session, legislative attention on cash-based budget­

ing has focused on a long-term payment plan (CS HJR 39) for developing

the CBB reserve fund. There are essentially three sources of funding

the CBB reserve for deferred implementation of cash-based budgeting:

the General F u n d , Permanent Fund e ar n i n g s , and new or higher t a x e s .

Over a period of years, contributions to the CBB reserve would come 

from one or a combination of these sources (CS HJR 39 targets general 

fund unrestricted revenues). A significant feature of CS HJR 39 

(and the computer model used in this report) is the automatic start-up 

of cash-based budgeting once the reserve fund exceeds the total 

expenditures in the preceding 18 months.

2a  Constitutional amendment is the generally preferred means of creat­

ing the reserve fund and defining its use for budgetary purposes. 

The Constitution would serve to insulate the cash-based budgeting 
reserve fund from the political process much as is the case with the 

Permanent Fund.



The G ene ra l  Fund .  In t h i s  r e p o r t ,  Gene r a l  Fund u n r e s t r i c t e d  revenues  
i d e n t i f i e d  as  p o t e n t i a l l y  a v a i l a b l e  f o r  c o n t r i b u t i o n  t o  a CBB r e s e r v e  
f und a r e  t h o s e  r e v en ue s  " in  e x c e s s "  o f  t h e  p r o j e c t e d  o p e r a t i n g  c o s t s  
o f  g ove rnmen t .  F o r  t h i s  p u r p o s e ,  no r e a l  g row th  in  t h e  O p e r a t i n g  
Budge t  above  t h e  FY 8 4  l e v e l  ( $ 2 , 0 5 7  b i l l i o n )  i s  a s sumed .

Th r e e  mechan isms f o r  o b t a i n i n g  c o n t r i b u t i o n s  t o  t h e  CBB r e s e r v e  fund  
a r e  c o n s i d e r e d  in  t h i s  r e p o r t :

• A p e r c e n t a g e  o f  u n r e s t r i c t e o  r evenues  d e p o s i t e e '  i n t o  t h e  CBB 
r e s e r v e  fund m on th l y ;

• A "g r u b s t a k e " c o n t r i b u t i o n  t o  t h e  CBB r e s e r v e  f u r d  a p p r o p r i a t e d  
i n  t h e  1 9 8 4  l e g i s l a t i v e  s e s s i o n  t o  become e f f e c t i v e  c o n t i n g e n t  
on v o t e r  a p p r o v a l  o f  t h e  CBB prog ram d u r i n g  t h e  19 8 4  gene ra l  
e l e c t i o n .

• A p e r c e n t a g e  o f  t h e  b a l a n c e o f  u n o b l i g a t e d  ( u n a p p r o p r i a t e d )  
r e v en u e s  r em a in in g  in  t h e  Gene ra l  Fund a t  t h e  end o f  e ach  y e a r .

Assuming t h a t  a c t u a l  r e v en ue s  match  t h e  3 0 t h  p e r c e n t i l e  r evenue  f o r e ­
c a s t ,  annua l  c o n t r i b u t i o n s  o f  1 1 . 6  p e r c e n t  o f  t o t a l  u n r e s t r i c t e d  r e v e ­
nues would  e n a b l e  t h e  CBB r e s e r v e  f und  t o  a t t a i n  t h e  18 -mon th  r e s e r v e  
r e q u i r em en t  o f  $ 5 , 1 7 3  b i l l i o n  by FY 9 4 .  An FY 94  c a s h - b a s e d  b u dg e t in g  
s t a r t - u p  c o u l d  a l s o  be a c h i e v e d  w i t h  an annua l  Gene ra l  Fund c o n t r i b u t i o n  
o f  10 p e r c e n t  i f  a f r o n t - e n d  ( g r u b s t a k e )  c o n t r i b u t i o n  o f  $ 3 2 5  m i l l i o n  
were made d u r i n g  t h e  c u r r e n t  s e s s i o n .  Under  t h e s e  o p t i o n s ,  annual  
c o n t r i b u t i o n s  t o  t h e  CBB r e s e r v e  fund wou ld  range  between $ 3 2 5  m i l l i o n  
and $ 4 7 2  m i l l i o n .  G ene r a l  Fund " e x c e s s  r e v en u e s "  would  be s u f f i c i e n t  
t o  meet  CBB c o n t r i b u t i o n  r e q u i r em en t s  in  ev e ry  y e a r  e x c e p t  FY 92 and 
FY 9 3 .

Permanent  Fund E a r n i n g s .  Permanent  Fund e a r n i n g s  a r e  a n o t h e r  p o t e n t i a l  
s o u r c e  o f  f un d s  f o r  a CBB r e s e r v e  a c c o u n t .  T h i s  r e p o r t  assumes t h e  
Permanent  Fund i s  r e s t r u c t u r e d  t o  a l l o w  annua l  c o n t r i b u t i o n s  t o  t h e  
CBB r e s e r v e  f u n d .  In a d d i t i o n ,  t h e  U n d i s t r i b u t e d  Income Accoun t  b a l a n c e  
o f  t h e  Permanent  Fund ( e s t i m a t e d  a t  $ 5 3 5 . 6  m i l l i o n  f o r  FY 8 5 )  i s  assumed  
t o  be d e p o s i t e d  i n t o  t h e  CBB r e s e r v e  fund as  a g r u b s t a k e  c o n t r i b u t i o n .

Under  t h i s  s e t  o f  a s s u m p t i o n s ,  Permanent  Fund e a r n i n g s  c o n t r i b u t e d  t o  
t h e  CBB r e s e r v e  fund a r e  p r o j e c t e d  t . / i n c r e a s e  f rom $ 2 0 8  m i l l i o n  in FY 
8 6  t o  $ 4 5 7  m i l l i o n  in  FY 9 3 .  G iven  t h e  e a r n i n g s  p o t e n t i a l  o f  t h e  CBB 
r e s e r v e  f u n d ,  c a s h - b a s e d  b u d g e t i n g  c o u l d  be s t a r t e d  in  FY 95  w i th  
Permanent  Fund e a r n i n g s  as  a s o u r c e  o f  c o n t r i b u t i o n s .

New o r  H i g h e r  T a x e s .  A t h i r d  a l t e r n a t i v e  f o r  f u n d in g  c a s h - b a s e d  bud ­
g e t i n g  Ts t h r o u g h  new o r  h i g h e r  t a x e s .  Howeve r ,  t h i s  a p p r o a ch  i s  
l e s s  p r om i s i n g  t h an  t h e  Gene r a l  Fund o r  Permanent  Fund e a r n i n g s  o p t i o n s  
f o r  t h e  f o l l o w i n g  r e a s o n s :



• The p o l i t i c a l  f e a s i b i l i t y  o f  r a i s i n g  p e t r o l e u m  t a x e s  i s  a m a t t e r  
o f  c o n s i d e r a b l e  c o n j e c t u r e ,  e s p e c i a l l y  in  l i g h t  o f  t h e  C on g r e s ­
s i o n a l  d e b a t e  o v e r  t h e  need t o  l i m i t  t h e  a b i l i t y  o f  p e t r o l e um  
p r o d u c i n g  s t a t e s  t o  i n c r e a s e  o i l  p r o d u c t i o n  t a x e s .

• Given t h e  J a n u a r y ,  1984  e s t im a t e  o f  a l l  n o n p e t r o l e um  t a x  r e v e ­
nue o f  $ 131  m i l l i o n ,  t a x  r a t e s  would  have t o  be t h r e e  t o  f o u r  
t im e s  h i g h e r  t h an  e x i s t i n g  r a t e s  in  o r d e r  t o  meet CBB r e s e r v e  
c o n t r i b u t i o n  r e q u i r em en t s  o f  be tween $ 3 0 0  t o  $ 4 5 0  m i l l i o n  p e r  
y e a r .

• A r e i n s t i t u t e d  A l a sk a  i n d i v i d u a l  income t a x  c o u l d  p o t e n t i a l l y  
r a i s e  r e venue s  o f  a r ound  $ 225  m i l l i o n  p e r  y e a r .  T h i s  p o t e n t i a l  
s o u r c e  o f  f un d s  f o r  c a s h - b a s e d  b u d g e t i n g  i s  o f  a s u f f i c i e n t  
magn i tude  t o  fund a CBB r e s e r v e  by t h e  l a t e  1 9 9 0 s ,  bu t  may 
a l s o  be u s e f u l  as a s u p p l em en t a r y  s o u r c e  c i  f unds  unde r  o t h e r  
im p l em en t a t i o n  o p t i o n s .

Nea r -Te rm  Im p l em en t a t i o n  o f  C a s h -B a s e d  B u dge t in g

j  Two methods  by wh ich  c a s h - b a s e d  b u d g e t i n g  c o u l d  c o n c e i v a b l y  be im p l e ­
mented soon a f t e r  v o t e r  a p p r o v a l  i n  1984  a r e  by a l o a n  f rom  t h e  P e r ­
manent Fund and by b o n d i n g . B o th  o p t i o n s  would  r e q u i r e  a d o p t i o n  o f  a 
c o n s t i t u t i o n a l  amendment a l l o w i n g  t h e  S t a t e  t o  i n c u r  d e b t  f o r  p u r ­
p o s e s  o t h e r  t h an  f o r  c a p i t a l  c o n s t r u c t i o n  p r o j e c t s .  Assuming c a s h -  
ba sed  b u d g e t i n g  c o u l d  b e g in  in  FY 8 6 ,  b o th  t h e  pe rmanent  fund l o a n  and 
bond ing  methods  would  i n v o l v e  a lump sum d e p o s i t  i n t o  t h e  CBB r e s e r v e  
fund o f  $ 4 , 8 3 6  b i l l i o n .

Permanent  Fund L o a n .  The p l a n  f o r  repayment o f  t h e  Permanent  Fund 
l o an  depenJs  on t h e  i n t e r e s t  r a t e  and repayment  p e r i o d  a s sumed .  
Given a 7 - y e a r  repayment  p e r i o d  and an annual  i n t e r e s t  r a t e  o f  t en  
p e r c e n t ,  $ 4 7 9  m i l l i o n  p e r  y e a r  ( i n  a d d i t i o n  t o  i n t e r e s t  e a r n i n g s  on 
t h e  b a l a n c e )  wou ld  be d i v e r t e d  from t h e  Gene ra l  Fund t o  r e p ay  t h e  
l o a n .

The Permanent  Fund l o an  a p p r o a c h  t o  f und ing  t h e  CBB r e s e r v e  p r e s e n t s  
d i f f i c u l t i e s  i o r  t h e  f o l l o w i n g  r e a s o n s :

• The l o an  r e payn>n t  p l a n  s t a t e d  above assumes  p e r f e c t  1 i q u i d i t y  
o f  Permanent  Fund i n v e s tm e n t s . In a c t u a l i t y ,  some Permanent  
Fund i n v e s tm en t s  a r e  n o t  r e a d i l y  r e t r i e v a b l e  f o r  c o n t r i b u t i o n  
i n t o  t h e  CBB r e s e r v e  f un d .  C o n s e q u e n t l y ,  t h e  s t a r t - u p  d a t e  f o r  
c a s h - b a s e d  b u d g e t i n g  may be d e l a y e d  from 2 t o  3 y e a r s ,  and t h e  
annua l repayment  amounts would be i n c r e a s e d  s i n c e  t h e  CBB 
r e s e r v e  fund t a r g e t  grows in  p r o p o r t i o n  t o  r evenue  p r o j e c t i o n s  
t h r o u g h  FY 9 0 .
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.. • A s e r i o u s  d rawback o f  t h e  Permanent Fund l o a n  c o n c e p t  i s  t h e  
p r e c e d e n t  t h a t  such  a u s e  o f  t h e  pe rmanen t  fund p r i n c i p a l  
wou ld  s e t .

• A Pe rmanent  Fund l o a n  wou ld  l i k e l y  be viewed by t h e  bond marke t  
as  no d i f f e r e n t  t h an  any o t h e r  g en e r a l  o b l i g a t i o n  d e b t  o f  t h e  
S t a t e .  C o n s e q u e n t l y ,  t h i s  ve ry  l a r g e  o u t s t a n d i n g  d e b t  m igh t
c a u s e  t h e  S t a t e ' s  AA bond r a t i n g  t o  d r op  t o  A o r  A - ,  making
f u r t h e r  bond s a l e s  f o r  any S t a t e  agency  more e x p e n s i v e  w h i l e  
t h e  l o an  was b e in g  r e p a i d .  F u r t h e rm o r e ,  a d e b t  o f  t h e  magn i tude  
o f  $ 4 . 8  b i l l i o n  would  e l i m i n a t e  any f u r t h e r  d e b t  c a p a c i t y  f o r  
t h e  S t a t e  u n t i l  t h i s  l o a n  i s  r e p a i d .

B ond ing .  An a l t e r n a t i v e  n e a r - t e r m  c a s h - b a s e d  b u d g e t i n g  f u n d in g  s o u r c e  
i s  bonded d e b t .  I f  $ 4 , 8 3 6  b i l l i o n  in  bonds c o u l d  be s o l d  by t h e  S t a t e ,  
c a s h - b a s e d  b u d g e t i n g  c o u l d  be s t a r t e d  in  t h e  n e a r  t e rm  w i t h  a repayment  
s c h e d u l e  much l i k e  t h a t  wh ich  wou ld  o c c u r  unde r  t h e  Permanent Fund l o an
o p t i o n .  The f o l l o w i n g  p o t e n t i a l  p rob lems  a r e  a s s o c i a t e d  w i t h  t h e
bond ing a l t e r n a t i v e :

• A c c o r d i n g  t o  a r e c e n t  r e p o r t  o f  S t a t e  d e b t  c a p a c i t y ,  an
a d d i t i o n a l  $ 1 . 2  b i l l i o n  in  deb t  c o u l d  p o t e n t i a l l y  be i n c u r r e d
by t h e  S t a t e  t h r o u g h  FY 9 0  o n ly  by d o u b l i n g  i t s  c u r r e n t  d e b t  
s e r v i c e  t o  r evenue  r a t i o . T h i s  r e p o r t  recommends a g a i n s t  such  
an i n c r e a s e  in  t h e  d e b t  s e r v i c e / r e v e n u e  r a t i o  s i n c e  t h e  S t a t e ' s
AA bond r a t i n g  wou ld  be in  j e o p a r d y . ^

• The I n t e r n a l  Revenue S e r v i c e  ( I R S )  f o ; o i d s  f i n a n c i a l  a r b r i t r a g e  
w i t h  r e g a r d  t o  r e venue s  r a i s e d  by s a l e  o f  t a x  exempt b ond s .  
T h i s  means t h e  S t a t e  would be p r o h i b i t e d  f rom i n v e s t i n g  r ev enue s  
r a i s e d  by bond s a l e s  a t  i n t e r e s t  r a t e s  h i g h e r  t h an  t h o s e  p e r ­
t a i n i n g  t o  t h e  s a l e  o f  t h e  b ond s .  T h i s  f a c t o r  wou ld  e f f e c t i v e l y  
r a i s e  t h e  o v e r a l l  c o s t  o f  t h e  bond ing  a l t e r n a t i v e  f o r  f un d in g  
c a s h - b a s e d  b u d g e t i n g  by t h e  amount o f  f o r e g o n e  i n t e r e s t  e a r n i n g s  
o f  CBB r e s e r v e  fund i n v e s tm e n t s .

The F i s c a l  B e n e f i t s  and L i m i t a t i o n s  o f  C a s h - B a s e d  B u d g e t i n g

The i n t e n t  o f  l e g i s l a t i o n  p r o p o s i n g  c a s h - b a s e d  b u d g e t i n g  i s  t o  c r e a t e  
a b u d g e t i n g  sy s t em  wh ich  w i l l  a l l o w  l e g i s l a t o r s  t o  know p r e c i s e l y  how 
much money can be a p p r o p r i a t e d  in  t h e  b u d g e t s  t h a t  t h e y  w i l l  p r e p a r e .  
However ,  c a s h - b a s e d  b u d g e t i n g  i s  more t h an  s im p ly  a mechan ism f o r  
making r e v en ue s  more c e r t a i n .

3a Rev iew o f  Debt C a p a c i t y  and Deb t  Management f o r  t h e  S t a t e  o f  A l a s k a ; 
Augus t  1 9 8 3 ,  D r e p a r e d  by Government F in a n c e  R e s e a r c h  C e n t e r -M u n i c i p a l  
F in a n c e  O f f i c e r s  A s s o c i a t i o n ,  Wash ing ton  D .C .



F i s c a l  R e s t r a i n t .  The im p l em en t a t i o n  o f  c a s h - b a s e d  b u d g e t i n g  would  
p r o v i d e  f o r  a c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  d e f i c i t  s p end in g  by 
r e q u i r i n g  t h a t  a p p r o p r i a t i o n s  f o r  a g iven  f i s c a l  y e a r  may no t  ex ceed  
t o t a l  r e v enue s  a l r e a d y  in  hand f rom t h e  p r i o r  c a l e n d a r  y e a r .  In a d d i ­
t i o n ,  a b o u t  $ 4 0 0  m i l l i o n  p e r  y e a r  would  be d i v e r t e d  from t h e  r evenue  
s t r e am  t o  t h e  CBB r e s e r v e  fund  d u r i n g  t h e  p e r i o d  o f  r e s e r v e  fund  g r ow th .  
In t h o s e  y e a r s ,  l e s s  r e v en ue s  wou ld  be a v a i l a b l e  f o r  a p p r o p r i a t i o n  
f o r  o t h e r  p u r p o s e s .

B r i n g i n g  C e r t a i n t y  To The B u d g e t i n g  P r o c e s s .  Knowing e x a c t l y  how much 
money i s  a v a i l a b l e  f o r  a p p r o p r i a t i o n  e a c h  y e a r  i s  d i f f e r e n t  f rom t h e  
t a s k  o f  a l l o c a t i n g  a v a i l a b l e  f u n d s .  Even t h o u gh  t h e  s i z e  o f  t h e  p i e  
w i l l  be known unde r  c a s h - b a s e d  b u d g e t i n g ,  t h e  p r ob lem s  o f  d i v i d i n g  up 
t h e  p i e  w i l l  s t i l l  r e q u i r e  d i f f i c u l t  p o l i t i c a l  d e c i s i o n s .  F o r  l o c a l  
governments  and s c h o o l  d i s t r i c t s ,  who r e l y  on S t a t e  a p p r o p r i a t i o n s  t o  
f i n a l i z e  t h e i r  b u d g e t s ,  u n c e r t a i n t y  o v e r  r e v en ue s  wou ld  remain  u n t i l  
t h e  l e g i s l a t i v e  a l l o c a t i o n  p r o c e s s  i s  c o m p l e t e .  T h i s  s o u r c e  o f  r evenue  
u n c e r t a i n t y  w i l l  become an i n c r e a s i n g  p r o b lem  f o r  l o c a l  j u r i s d i c t i o n s  
d u r i n g  a p e r i o d  o f  d e c l i n i n g  r evenue s  as  a c on s e qu en c e  o f  i n c r e a s ing ; l . y  
i n t e n s e  c o m p e t i t i o n  among c o n t e n d e r s  f o r  a p i e c e  o f  t h e  b udge t  p i e .

In a d d i t i o n ,  c a s h - b a s e d  b u d g e t i n g  r e s o l v e s  t h e  " r evenue  u n c e r t a i n t y "  
p rob lem  f o r  b u d g e t i n g  p u r p o s e s  on a y e a r - t o - y e a r  b a s i s ,  i t  do es  no t  
e l i m i n a t e  t h e  c o n s i d e r a b l e  u n c e r t a i n t y  c o n c e r n i n g  how t h e  S t a t e  w i l l  
budge t  "w i t h i n  i t s  means" d u r i n g  a p e r i o d  o f  p r o j e c t e d  d e c l i n i n g  
r e v e n u e s .

Revenue S t a b i l i t y  -  Sm o o t h i n g .  W i th  t h e  s t a r t  o f  c a s h - b a s e d  b u d g e t i n g ,  
an e l emen t  o f  r e v en ue  s t a b i l i t y  wou ld  be i n t r o d u c e d  t o  t h e  e x t e n t  t h a t  
r e v en ue s  needed t o  c o v e r  f u t u r e  a p p r o p r i a t i o n s  w i l l  be " in  t h e  bank. ." 
However ,  c a s h - b a s e d  'budge t ing  wou ld  do  n o t h i n g  t o  smooo th  o u t  an e r a t i c  
revenue  s t r e am  ( i n c  1 tiding b o t h  s h a r p  i n c r e a s e s  and d r a m a t i c  d r o p s )  s i n c e  
r e venue s  would  p r e s um ab ly  be a p p r o p r i a t e d  a t  t h e  same l e v e l  a t  wh ich  
t h e y  were r e c e i v e d  1 8 -m on th s  e a r l i e r .

C a s h - B a s e d  B u d g e t i n g  As An Expen d i t u r e  L i m i t a t i o n .  As a l i m i t  on e x ­
p e n d i t u r e s ,  c a s h - b a s e d  budge t ing"  d i f f e r s  f rom c o n v e n t i o n a l  e x p e n d i t u r e  
l i m i t a t i o n s  wh ich  a r e  t i e d  t o  g row th  in  demand f o r  g ove rnmen ta l  s e r v ­
i c e s  ( p o p u l a t i o n  g r ow th )  and c hanges  in  t h e  c o s t s  o f  g o ods  and s e r v i c e s .  
I n s t e a d ,  c a s h - b a s e d  b u d g e t i n g  i s  s im p ly  bound t o  i n c r e a s e s  o r  d e c l i n e s  
i n  t o t a l  S t a t e  r e v en ue s  wh ich  a r e  p r e d o m in a t e l y  d e t e rm in ed  by c hanges  
in  t h e  p r i c e  and p r o d u c t i o n  l e v e l  o f  p e t r o l e u m .



Flow C h a r t s  Showing t h e  Im p l em en t a t i o n  o f  C a s h -B a s e d  B u d g e t i n g

F i g u r e s  1 and 2 i l l u s t r a t e  t h e  t r a n s i t i o n  t o  c a s h - b a s e d  b u d g e t i n g  
unde r  t h e  d e f e r r e d  im p l em en t a t i o n  o p t i o n .  F i g u r e  1 shows t h e  t im in g  
o f  t h e  f l o w  o f  funds  and F i g u r e  2 shows t h e  a n t i c i p a t e d  impac t  o f  CBB 
on S t a t e  e x p e n d i t u r e s .  I n f o r m a t i o n  p r o v id e d  by t h e  g r a p h s  i s  summar ized  
b e l ow .

F i g u r e  1 shows t h a t :

• t h e  c u r r e n t  p r a c t i c e  o f  p r e p a r i n g  t h e  annua l budge t  d u r in g  
t h e  p r e c e d i n g  f i s c a l  y e a r  i s  r e t a i n e d  unde r  CBB;

• t h e  c u r r e n t  p r a c t i c e  o f  spend ing  r evenues  d u r i n g  t h e  p e r i o d  
i n  wh ich  t h e y  a r e  c o l l e c t e d  c o n t i n u e s  d u r i n g  t h e  t r a n s i t i o n  
p e r i o d  ( 1 9 8 6  t h r o u g h  1 9 9 3 ) ;

• a p o r t i o n  o f  annual r evenue s  i s  d i v e r t e d  t o  t h e  CBB R e s e rv e  
Fund d u r i n g  t h e  t r a n s i t i o n  p e r i o d ;

• t h e  CBB R e s e rv e  Fund i s  t r a n s f e r r e d  t o  t h e  G ene ra l  Fund i n  1 9 9 4  
and i s  t h e  s o u r c e  o f  money s p en t  d u r i n g  FY 9 4 ;

• r e v enue s  c o l l e c t e d  d u r i n g  t h e  f i r s t  h a l f  o f  FY 94 a r e  h e l d  f o r  
e x p e n d i t u r e  in  FY 9 5 ;

• t h e  CBB R e s e rv e  Fund i s  t h e  s o u r c e  o f  t h e  r em a in d e r  o f  t h e  
money s p en t  d u r i n g  FY 9 5 ;  and

• b e g in n in g  in  1 9 9 6 ,  e x p e n d i t u r e s  d u r in g  t h e  f i s c a l  y e a r  a r e  
l i m i t e d  t o  t h e  amount o f  revenue  c o l l e c t e d  in  t h e  p r e c e d i n g  
c a l e n d a r  y e a r .

F i g u r e  2 shows t h a t :

• c o n t r i b u t i o n s  t o  t h e  CBB R es e rv e  Fund beg in  in  1 9 8 6  and c o n t i n u e  
t h r o u g h  1 9 9 3 ;

• annual c o n t r i b u t i o n s  t o  t h e  CBB R e s e rv e  Fund r e d u c e  t h e  l e v e l  
o f  e x p e n d i t u r e  b e c a u s e  t h e y  d i v e r t  r evenue wh ich  wou ld  o t h e rw i s e  
go t o  t h e  Genera l  Fund ;^

^ T h i s  c o n c l u s i o n  i s  b a s ed  on t h e  a s sum p t i on  t h a t  e x p e n d i t u r e s  w i l l  e q ua l  
r e v en ue s  in  e a ch  y e a r .  I f  t h e  amount budge ted  w i t h o u t  c a s h - b a s e d  bud ­
g e t i n g  i s  l e s s  than  r e v e n u e s ,  t h e  r e d u c t i o n  in s p end in g  unde r  c a s h -  
ba sed  b u d g e t i n g  wou ld  be l e s s  th an  shown in  t h e  g r a p h .
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t h e  CBB R e s e rv e  Fund grows t o  o v e r  $5 b i l l i o n  in  8 y e a r s ,  
i n c l u d i n g  $ 1 . 8  b i l l i o n  in  i n t e r e s t  e a r n i n g s ;

c o n t r i b u t i o n s  s t o p  when t h e  b a l a n c e  o f  t h e  CBB R e s e rv e  Fund 
ex ceed s  t o t a l  r e v en ue s  f o r  t h e  p r e c e d i n g  18 m on th s ;

when t h e  b a l a n c e  o f  t h e  CBB R e s e rv e  Fund i s  t r a n s f e r r e d  t o  t h e  
Genera l  Fund i n  1 9 9 4 ,  e x p e n d i t u r e s  can  e x c e e d  t h e  l e v e l  o f  
e x p e n d i t u r e  t h a t  c o u l d  have  o c c u r r e d  w i t h o u t  CBB;

f u t u r e  i n t e r e s t  e a r n i n g s  f r om  t h e  l a r g e  G ene r a l  Fund b a l a n c e  
p e rm i t  h i g h e r  annua l l e v e l s  o f  e x p e n d i t u r e s  t h an  c o u l d  o c c u r  
w i t h o u t  t h o s e  i n t e r e s t  e a r n i n g s ;

a l t h o u g h  CBB p e rm i t s  a h i g h e r  l e v e l  o f  f u t u r e  e x p e n d i t u r e s ,  
t h e  l e v e l  o f  e x p e n d i t u r e s  f o l l o w s  t h e  same t r e n d  a s  e x p e n d i t u r e s  
w i t h o u t  CBB; and

CBB do e s  no t  r e d u c e  annua l f l u c t u a t i o n s  in  t h e  p e r m i s s i b l e  
l e v e l  o f  e x p e n d i t u r e s .
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T h e  p u r p o s e  o f  t h i s  L e g i s l a t i o n ,  o r i g i n a l l y  i n t r o d u c e d  i n  a

S L ’ G H T L Y  D I F F E R E N T  F ORM I N A P R I L  OF 1 9 7 9  W I T H  A B I - P A R T I S A N  L I S T  

OF 2 4  S P O N S O R S ,  I S  TO S T A B I L I Z E  B U D G E T I N G  I N  A L A S K A t A T  THE P R E S E N T

A l a s k a ,  l i k e  e v e r y  o t h e r  s t a t e ,  b u d g e t s  h o n e y  " o n  t h e  c o m e " ,  t h a t  i s ,

WE M A K E  OUR V E R Y  B E S T  E F F O R T S  TO C A L C U L A T E  P R O B A B L E  I NCOME F OR THE 

N E X T  F I S C A L  Y E A R ,  AND THE N A T T E M P T  TO BUDGE T UP TO T H A T  F I G U R E ,

H O P I N G  THAT WE HA V E  N E I T H E R  O V E R S P E N T  AND C A U S E D  L E G A L  P R O B L E M S ,  OR 

L E F T  TOO MUCH ON T HE  T A B L E  AND C O N S E Q U E N T L Y  D I S A P P O I N T E D  L A R G E  

N U M B E R S  OF V O T E R S .

B Y  THE S I M P L E  E X P E D I E N T  OF S E T T I N G  A S I D E ,  I N A C O N S T I T U T I O N A L L Y -  

P R O T E C T E D  A C C O U N T ,  1 5  P E R C E N T  OF AN A V E R A G E  Y E A R ' S  I NCOME FOR A P E R I O D  

OF S E V E N  Y E A R S ,  WE W I L L  HAVE A T O T A L  OF  1 0 5  P E R C E N T  O F  AN A V E R A G E  

Y E A R ' S  INCOME I N  T HE  A C C O U N T .  B E G I N N I N G  I N T HE  E I G H T H  Y E A R ,  A L L  

B U D G E T I N G  WOULD B E  DONE FROM T H A T  F UND OF KNOWN CASH R E S E R V E S ,  AND 

A L L  I NCOME FROM T H A T  T I M E  ON WOULD GO I NT O T H E  R E S E R V E  FUND,

A P O T E N T I A L  E X I S T S  OF L E G A L  C H A L L E N G E  A S  TO WHETHER A P P R O P R I A T I O N S  

TO T H E  FUND WOULD RUN A F O U L  OF THE S P E N D I N G  L I M I T A T I O N  WHICH WAS 

A P P R O V E D  B Y  T H E  V O T E R S  L A S T  F A L L .  A T O P - O F - T H E  HEAD O P I N I O N  FROM THE

L e g a l  D i v i s i o n  i s  t h a t  i t  w o u l d  n o t ,  b u t  w e  a r e  h a v i n g  i t  r e s e a r c h e d

I N MORE D E P T H ,  AND M I G H T  HAVE TO I N T R O D U C E  AME N D ME N T S  A C C O R D I N G L Y .

T h e  m a i n  t h r u s t  o f  t h e  a m e n d m e n t  i s  t h a t  i t  w o u l d :

1 .  P L A C E  THE E N T I R E  B U D G E T I N G  P R O C E S S  ON THE B A S I S  OF KNOWN 

F I S C A L  R E S E R V E S .

2 .  s h o r t e n  L e g i s l a t i v e  s e s s i o n s  b y  e l i m i n a t i n g  t h e  n e c e s s i t y

OF J U G G L I N G  I NCOME P R O J E C T I O N S .

3 .  E N A B L E  I N T E R I M  B O D I E S  AND I N D I V I D U A L S  TO WORK ON THE B UD GE T A R Y  

P R O C E S S  THROUGHOUT T H E  Y E A R .

4 .  E L I M I N A T E  T H E  D A N G E R O U S  P R O B A B I L I T Y  OF  O V E R - B U D G E T I N G .

5 .  S i m p l i f y  a n s w e r i n g  c o n s t i t u e n t  d e m a n d s  f o r  f u n d i n g  o f  m a n y

P R O J E C T S  AND P R ^ G P A M S .

6 .  E N S U R E  F U L L  F UND V G  OF P R O J E C T S  AND P ROGRAMS  A P P R O V E D  B Y  THE

L e g i s l a t u r e .

Ob j e c t i o n s  w i l l  b e  t h a t  w e  c a n n o t  a f f o r d  t h e  s f .t a s i d e  a n d  t h a t

WE WOULD B E  I D L I N G  L A R G E  AMOUNT S  OF MONEY FOR AN E N T I R E  Y E A R .  TO T H E  

F I R S T  OF T H O S E  WE A N S W E R  T H A T  WE P R O B A B L Y  CANNOT A F F O R D ,  G I V E N  THE 

R A D I C A L  C H A N G E S  I N I NCOME  WHI CH WE E X P E R I E N C E ,  N O J  TO I N S T A L L  SOME 

S O R T  OF S T A B I L I Z I N G  D E V I C E .  T o  THE  SECOND T H A T  THE MONEY W I L L  BE  A T  

’Y O R K , E A R N I N G  I N C O M E ,  F OR THE E N T I R E  P E R I O D  DUR I NG WHI CH I T  I S  IN 

THE L I M B O  OF T H E  R E S E R V E  ACCOUNT M U  E VE N A F T E R  I T  I S  B UD GE T E D  W I L L  

C O N T I N U E  TO B E  A T  WORK U N T i L  A C T U A L L Y  E X P E N D E D ,





S u m m a r y  o f  U . S . S t a t e  D e p t .  1 9 8 2  r e p o r t  t o  S e n a t e  & H o u s e  F o r e i g n  

R e l a t i o n s  C o m m i t t e e s  o n  H u m a n  R i g h t s  P r a c t i c e s  i n  T a i w a n

k

P o l i t i c a l  h i s t o r y  s i n c e  1 9 4 9  -  t h e  p o l i t i c a l  p o w e r  a n d  m o s t  

p o s i t i o n s  o f  p o w e r  i n  t h e  g o v e r n m e n t  r e m a i n  w i t h  t h e  N a t i o n a l i s t  

P a r t y ,  t h e  K u o m i n t a n g ,  w h o  w e r e  e l e c t e d  o n  m a i n l a n d  C h i n a  b e f o r e  

1 9 4 5 .  N a t i v e  T a i w a n e s e  -  a b o u t  85% o f  p o p u l a t i o n  -  d o  n o t  h a v e  

s i g n i f i c a n t  p o w e r ,  a n d  a r e  s t r u c t u r a l l y  p r e v e n t e d  f r o m  g a i n i n g  i t .

W h a t  i s  r e f e r r e d  t o  i n  t h e  r e p o r t  a s  t h e  " t a i w a n e s e  i n d e p e n d e n c e  

m o v e m e n t "  i s  a  l o o s e  m o v e m e n t  t o  r e t u r n  c o n t r o l  o f  t h e  g o v e r n m e n t  

t o  e l e c t e d  T a i w a n e s e .  T h i s  m o v e m e n t  i s  c o n s i d e r e d  s e d i t i o n .

M a r t i a l  L a w  -  M a r t i a l  l a w  w a s  i m p o s e d  i n  1 9 4 9  a n d  o p e r a t e d  e v e r  

s i n c e . I t  i s  t h e  m e a n s  b y  w h i c h  t h e  N a t i o n a l i s t  P a r t y  r e t a i n s  

c o n t r o l  a n d  i s  : h e  c r u c i a l  f a c t  f o r  h u m a n  r i g h t s  i n  T a i w a n .  M a r t i a l  

la w ; m e a n s  t h a t  p o l i t i c a l  c r i m e s  a n d  o t h e r  m a j o r  c r i m e s  c a n  a n d  a r e  

t r i e d  i n  m i l i t a r y ,  r a t h e r  t h a n  c i v i l i a n ,  c o u r t s .  C a s e s  i n  t h e s e  
c a t e g o r i e s  a r e  t h e n  r e v i e w a b l e  o n l y  b y  t h e  M i n i s t r y  o f  D e f e n s e .

T h e s e  a r e  t h e  o b s e r v a t i o n s  o n  h u m a n  r i g h t s  c o n d i t i o n s  a s  l i s t e d  
i n  t h e  S t a t e  D e p t ,  r e p o r t :

P o l i t i c a l  m u r d e r s  -  m u r d e r s  o f  a  m o t h e r  a n d  t w i n  d a u g h t e r s  o f  a n  

o p p o s i t i o n  f i g u r e  a n d  o f  a  U . S .  b o r n  T a i w a n e s e  p r o f e s s o r  i n  1 9 8 0  

a n d  1 9 8 1  " a r e  b e l i e v e d  t o  h a v e  b e e r  p o l i t i c a l l y  m o t i v a t e d " .

T o r t u r e  -  J u s t  l a s t  M a y , f i v e  p o l i c e m e n  w e r e  t r i e d  a n d  c o n v i c t e d  

f o r  i l l e g a l  a r r e s t  a n d  c a u s i n g  b o d i l y  h a r m  t o  a  t a x i  d r i v e r  b e a t e n  

a n d  t h e n  d r o w n e d  w h i l e  u n d e r  a r r e s t .  " P h y s i c a l  v i o l e n c e . . , ( i s )  a 

p r a c t i c e - m a n y  b e l i e v e  p o l i c e  r e s o r t  t o  f r e q u e n t l y . "

A r r e s t  a n d  w a r r a n t s  -  A r r e s t  i s  w i t h o u t  w a r r a n t  i n  m a n y  c a s e s .  

I n d i v i d u a l s  m a y  b e  h e l d  u p  t o  s e v e n  m o n t h s  a n d  p o s s i b l y  m o r e  a t  

p r o s e c u t o r ' s  r e q u e s t .  R e c e n t l y ,  a t t o r n e y s  w e r e  a l l o w e d  t o  b e  

p r e s e n t  f o r  i n t e r r o g a t i o n  o f  t h e i r  c l i e n t s ,  b u t  t h a t  m a y  o n l y  

m e a n  s i t t i n g  b e h i n d  a  s o u n d p r o o f  w i n d o w  -  w a t c h i n g ,  b u t  n o t  h e a r i n g .  

T h e r e  i s  n o  p r o t e c t i o n  a g a i n s t  s e l f - i n c r i m i n a t i o n .

F o r  m a n y  m i n o r  c r i m e s  p o l i c e  n o t  o n l y  a r r e s t ,  b u t  a l s o  p r o s e c u t e  

a n d  p u n i s h .  P o l i c e  a r e  n o w  t r y i n g  t o  g e t  t h e  p o w e r  t o  p u t  c e r t a i n  

o f  t h o s e  d e t a i n e d  i n  m i l i t a r y  p r i s o n s  f o r  " e d u c a t i o n a l  p u n i s h m e n t "  

f o r  c r i m e s  a g a i n s t  " s o c i a l  p e a c e "  -  a l l  w i t h o u t  t r i a l .

" M o n i t o r i n g  o f  t e l e p h o n e  c a l l s ( i s ) w i d e l y  b e l i e v e d  t o  e x i s t " ,  a n d  

i n  a  r e c e n t  c a s e  t h e r e  w a s  e v i d e n c e  o f  m o n i t o r i n g  o f  i n t e r n a t i o n a l  

c a l l s . i

P o l i t i c a l  p r i s o n e r s  -  T h e r e  a r e ,  b y  g o v e r n m e n t  a d m i s s i o n  a n d  

t h e  c o u n t  o f  i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  a p p r o x i m a t e l y  100 p o l i t i c a l  

p r i s o n e r s  i n  T a i w a n .  2 0  o f  t h e m  h a v e  b e e n  i m p r i s o n e d  o v e r  30  y e a r s .

S e d i t i o n ,  w h i c h  i s  d e f i n e d  a s  a n y  o p p o s i t i o n  t o  b a s i c  g o v e r n m e n t  

p o l i c y ,  e s p e c i a l l y  t h e  c o n t e n t i o n  t h a t  t h e  p r e s e n t  g o v e r n m e n t  

r e p r e s e n t s  a l l  o f  m a i n l a n d  C h i n a ,  i s  p u n i s h a b l e  i n  m i l i t a r y  c o u r t s  
u n d e r  m a r t i a l  l a w .  N a t i v e  T a i w a n e s e  w h o  s a y  t h a t  t h e i r  i s l a n d  

s h o u l d  b e  s e l f - g o v e r n i n g  a r e  c o m m i t t i n g  s e d i t i o n  a n d  a r e  c o m m o n l y  

a n d  f r e q u e n t l y  t r i e d  a s  s u c h .  P o l i t i c a l  c a n d i d a t e s  a r e  k n o w n  t o  

b e  r o u t i n e l y  m o n i t o r e d  f o r  s u c h  s e n t i m e n t s .



I n t e r n a t i o n a l  s e c u r i t y  s u r v e i l l a n c e -  A l t h o u g h  a u t h o r i t i e s  d e n y  

i t ,  i t  i s  w i d e l y  a c c e p t e d  t h a t  a c t i v i t i e s  o f  s t u d e n t s  i n  t h e  U . S .  

a n d  o t h e r  c o u n t r i e s '  u n i v e r s i t i e s  w h o  a r e  T a i w a n e s e  a r e  f o l l o w e d  

b y  t h e  s e c u r i t y  s e r v i c e .

C e n s o r s h i p  -  P o l i c e  m a y  l e g a l l y  s e i z e ,  b a n  a n d / o r  s u s p e n d  

p u b l i c a t i o n  l i c e n s e s  o f  p u b l i s h e r s  o f  p r i n t e d  m a t e r i a l  t h e y  t h i n k  

" c o n f u s e s  p u b l i c  o p i n i o n  a n d  a f f e c t s  t h e  m o r a l e  o f  t h e  p u b l i c  a n d  

a r m e d  f o r c e s . "  T h i s  p r a c t i c e  i s  v e r y  c o m m o n .  M a j o r  U . S .  m a g a z i n e s  

s u c h  a s  N e w s w e e k  h a v e  b e e n  bann<= v. r e c e n t  p a s t .  F o r e i g n  c o r r e s ­

p o n d e n t s  ' c r e d e n t i a l s  h a v e  b e e n  K e d  f o r  r e p o r t i n g  t h e  w r o n g  
t h i n g s .

P u b l i c  a s s e m b l y  -  P u b l i c  a s s e m b l y  f o r  p o l i t i c a l  p u r p o s e s  i s  

b a n n e d , e x c e p t  i n  r e c e n t  y e a r s  1 5  d a y  e l e c t i o n  p e r i o d s  h a v e  b e e n  

c r e a t e d  i n  w h i c h  r a l l i e s  a r e  a l l o w e d  b u t  c l o s e l y  m o n i t o r e d .

R e l i g i o u s  f r e e d o m  -  C h u r c h e s  h a v e  b e e n  w a r n e d  a g a i n s t  i n v o l v e m e n t  

i n  o p p o s i t i o n  p o l i t i c a l  g r o u p s  o r  g r o u p s  w h i c h  d i s c u s s  T a i w a n e s e  

i n d e p e n d e n c e .  A u t h o r i t i e s  h a v e  m a d e  i t  c l e a r  t h a t  t h e y  i n t e n d  t o  

t a k e  c o n t r o l  o f  r e l i g i o u s  e d u c a t i o n a l  i n s t i t u t i o n s .  I n  1 9 8 0  a 

c o n f r o n t a t i o n  w i t h  t h e  P r e s b y t e r i a n  c h u r c h  c a m e  t o  a  h e a d  w i t h  t h e  

c o n v i c t i o n  o f  t h e  c h u r c h ' s  g e n e r a l  s e c r e t a r y  a n d  o t h e r s  i n  t h e  

c h u r c h  f o r  t h e i r  h a r b o r i n g  a  s e d i t i o n  d e f e n d a n t  w h o  s o u g h t  h e l p .

T r a v e l  f r e e d o m  -  P e r m i s s i o n  t o  l e a v e  t h e  c o u n t r y  f o r  a  t r i p  o r  

t o  s t u d y  m a y  b e  d e l a y e d  o r  w i t h e l d  f o r  s e c u r i t y  r e a s o n s  o r  b e c a u s e  

t h e  p e r s o n  h a s  c r i t i c i z e d  t h e  p o l i t i c a l  e s t a b l i s h m e n t .  20,000 p e o p l e  

( a b o u t  2% o f  a p p l i c a n t s )  w e r e  d e n i e d  t r a v e l  p e r m i t s  i n  1 9 8 0  -  o v e r  

3 0 0  f o r  s e c u r i t y  r e a s o n s  a l o n e .



TAIWAN

More than thirty years of dynamic economic development 
contrasts sharply with the pace of political development in 
Taiwan, where the ruling authorities have emphasized stability 
rather than change. Nonetheless, the authorities have created 
an array of democratic institutions from village to province 
level, with candidates inside and outside the dominant 
Nationalist Party. Actual power, however, remains in the hands 
of the small leadership group elected in mainland China before
1945, which came to Taiwan after World War II and controls the 
Nationalist Party (Kuomlnta n g ) , the military, and the executive 
b u r e a u c r a c y . A high degree of political control is exercised 
through the security apparatus, which operates under martial 
law provisions enacted in 1949 and which the authorities 
justify by the threat of military action or subversion from 
mainland China.

The enhancement of human rights is publicly endorsed by the 
authorities but remains incompletely realized in Taiwan. 
Although individuals may run for elective office, coordinated 
opposition activity is greatly restricted. The publication of 
opposition political views is closely controlled and the 
activities of outspoken oppositionists are monitored, both at 
home and, apparently, abroad. Native T a i w a n e s e , descendants of 
Chinese who migrated from the mainland mostly in the eighteenth 
century and who now constitute 85/percent of the population, 
dominate the economy but are under-represented within the
ruling elite. Recent evidence suggests that torture and other 
forms of physical intimidation are still occasionally used by 
police, but probably are not officially condoned.

Nineteen eighty-two saw the continuation of a slow trend toward 
improvement in the human rights situation in Taiwan. Publi c a­
tion -and public expression of oppositionist sentiment have 
become gradually freer, although there are still strict limits 
to what is acceptable. The authorities continue to recruit 
qualified Taiwanese to fill important economic and political, 
military, and security posts, a process which will contribute 
to an increased share of political power by the Taiwanese.
With the rise of a prosperous middle class, popular concern 
about human rights Is increasing. Despite Taiwan's diplomatic 
isolation and concern about the island's future after the p a s s­
ing of the current President, Chiang Ching-kuo, the outlook for 
continued improvement in human rights appears tavorable.

1. Respect for the Integrity of the Person, 
Preedom from:

Including

a. Killing

No killings for political reasons have been substantiated in 
Taiwan in 1 9 8 2 ,  or indeed in recent years. However, the murder 
in Pebruary 1980 of the m other and twin daughters of jailed 
oppositionist Lin Vl-hslung and the suspected murder in July 
T 981 of a Taiwan-born Us resident, Professor Chen Wen-cheng. 
a re widely believed to have been politically motivated.

b. Disappearance

In recent years, there have been no credible reports of persons 
being abducted or secretly arreBted by the security services. 
There are no known terrorist organizations operating on the 
is l an d .
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c. Tortur*

Taiwan law specifically prohibits the use of torture. The Code 
of Criminal Procedure states that tin accused shall be 'frankly* 
examined, but that no violence/ threat, inducement, fraud, or 
other improper means shall be used. This language is repeated 
in the Military Trial Law.

The d eath in police custody of a Taipei taxi driver, Hang 
Ying-hslen, in Hay 198?. focused public attention on the use of 
p hysical violence by police in interrogating criminal suspects, 
a practice man y believe police resort to frequently. Hang was 
picked up on .suspicion of robbing a bank and died while In 
police custody. The actual robber was captured & few hours 
later and H a n g 's daughter challenged the police account of 
Wa n g ' s  death. The autopsy report, released on August 20, 
confirmed that Hang was beaten but ruled that his death was 
caused by drowning In t he H s intlen River. Although his death 
was o fficially declared a suicide', five policemen were tried 
and convicted for illegally arresting Hang and causing him 
b odily harm.

d. Cruel, Inhuman, or Degrading Treatment or Punishment

Imprisonment is the usual form of punishment for both political 
and nonpolitical offenders. According to the authorities, nine 
executions were carried out in 1981, seven of convicted 
murderers, and two of persons convicted of robbery.

Taiwan's civilian priso n s  are severely overcrowded. In April 
1982 the press reported that civilian prisons, built to 
accommodate 11,261 prisoners,"were then ho lding 17,162 or 5.901 
oveT~capgctfyT Prisoners are forced to share cramped living 
q uarters and have fewer opportunities for work, exercise, and 
family visits. Overcrowding was partially responsible for 
severe-rioting w hich broke out in the juvenile section of 
Hsinbhu Pr is o n  in M arch 1982.

C o nditions in the military prisons administered by the security 
police, where po li t i c a l  prisoners are confined, are reportedly 
lass crowded. Prisoners receive the same food as soldiers and 
have work and recreation opportunities. Although conditions 
for the Kaohsiung-incident prisoners have reportedly improved 
since their arrest in 1980, six non-Natlonallst Party 
legislators charged in July 1982 that these prisoners continue 
to be denied access to regular work programs and recreational 
activities, are prohibited certain amenities accorded other 
prisoners, and are subject to special rules which keep them 
separate f rom one another. A few of the Kaohsiung-incident 
p ri s o n e r s are alleged to still suffer from the effects of 
pretrial mistreatment.

There is no known discrimination in the treatment of prisoners 
because of class, race, sex, or religion.

I
e. A r b itrary Arrest and imprisonment

T aiwan's law of habeas corpus requires that, following an 
individual's arrest, the arresting authorities notify in 
writing the individual and his designated relative or friend 
within 24 hours of the reason for his arrest or detontion.
T h e  Code of Criminal Procedure specifies that the authorities 
pay detain an accused for up to two months during Investigation 
prior to t he f iling of t h e f o r m a l  indic t m e n t, and for up to 
throe months during t r i a H  During the Investigation phasr,


