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hibited from  voting fo r members of 
th e ir s ta te  legislature.
E lections § 3 —  weighting votes —  

constitu tionality
7. A sta te  law th a t in counting votes 

fo r legislators, the votes of citizens 
in one p a r t o f the sta te  will be multi­
plied by two, five, or ten, while the 
votes of persons in another area will 
be counted only a t face value, is not 
constitu tionally sustainable.

[See annotation reference 1]
Constitu tional Law § 316 —  discrim ­

ination
8. The Federal Constitution forbids 

sophisticated as well as simple-mindid 
modes of discrim ination.
C itizenship § 2 —  legislative bodies —  

partic ipation
9. Each and every citizen has an 

inalienable righ t to fu ll and effective 
partic ipation  in the political processes 
of his s ta te ’s legislative bodies.
Elections § 3 —  legislature —  equality 

of votes
10. The Ied e ra l Constitution de­

mands th a t each citizen have an 
equally effective voice in the election 
of members of h'.s state legislature.
E lections § 1 —  voters —  relationship

11. W ith respect to the allocation 
of legislative representation, nil vot­
ers, as citizens of a state, stand in the

• same relation, regardless of where 
thcyUiye,
Elections 9 3 —  legislative apportion­

m e n td i s c r im in a t i o n
12. Any .'suggested crite ria  for the 

differentiation of citizens are insuffi­
c ien t to ju stify  nny discrimination, as 
to the weight of th e ir votes, unless 
relevant to the perm issible purposes of 
leg islative apportionment.

[Sea annotation reference lj
Constitu tional Law § 334 —  equal 

. .protection —  righ t to vote.
13. The equal protection clause 

guaran tees the opportunity for equal 
partic ipation by all voters in the elec­
tion  of sta te  legislator;*.

[See annotation reference 1]
Constitutional Law § 334 —  weight 

of votes —  place of residence
14. D ilu ting the weight of votes be­

cause of place of residence im pairs 
basic- constitu tional r ig h ts  under th e  
Fourteen th Amendment ju s t  a? much 
as invidious discrim inations based 
upon fac to rs such as race  o r economic 
sta tus.

[See annotation references 1-4 and 
annotation p. 1282, in fra ]

Courts §7 ; Supreme Court of th e 
United S ta tes § 3 —  constitu tional 
righ ts  —  jud ic ia l pro tection

15. A denial of constitu tionally  pro­
tected righ ts  demands jud ic ia l pro­
tection; th e  oath and office of Ju s tice  
of the Supreme Court o f the United 
S tates requ ire  no less of th a t court.
Courts § 92.3; S ta tes § 18 —  s ta te  and 

federa l power
16. When a s ta te  exercises power 

wholly w ith in the domain of s ta te  
interest, i t  is insu lated from  federa l 
judicial review, but such insu la tion is 
not carried over when s ta te  power is 
used as an  in strum en t fo r circum ­
venting a federally pro tected righ t.
Constitutional Law § 334 —  m alap­

portionment
17. However and whenever leg is­

lative m alapportionm ent runs, it is 
constitu tionally  imperm issible under 
the equal protection clause.

[See annotation references 1-3 and  
annotation p. 1282, in fra]

onstitu tional Law § 334 —  legis­
lative apportionm ent —  popula­
tion

18. Population is the s ta r tin g  point 
fo r consideration and th e  controlling 
criterion fo r judgm ent in legislative 
apportionm ent controversies.

[Sec annotation references 1-3 and  
annotation p. 1282, in fra ]

Civil R igh ts §5; C onstitu tional Law 
§ 334 —  leg islative rep resen ta tion

19. The equal p ro tection  clause de­
mands no Icsb than sub stan tia lly  equal 
s ta te  leg islative rep resen ta tion  fo r all 
citizens, o f all places a s  s e l l  as of all 
races.

[See annotation references 1-4 and 
annotation p. 1232, in fra ]

Constitutional Law 3 334 —  bicam eral 
leg isla tu re  —  apportionm ent

20. An a basic constitu tional re ­
quirement, the equal pro tection clause
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requires th a t ihe seats in both houses 
of a bicameral s ta te  leg islature be ap­
portioned substan tia lly on a popula­
tion basis.

[See annotation references 1-3 and 
annotation p. 1282, in fra]

Elections § 3 —  sta te legislators —  
dilu ting vote

21. An individual’s righ t to vote fo r 
sta te leg islators is unconstitutionally 
impaired when its  weight is in a sub­
stan tia l fashion diluted when com­
pared w ith votes of citizens living ir 
other parts  of th e state.

[Sec annotation references 1-3 and 
annotation p.- 1282, in fra]

Constitutional Law § 334 —  apportion­
ment —  bicameral leg islatures

22. The constitutional requirem ent 
th a t both houses of a bb imeral s ta te  
legislature must be appc/tioned on a 
population basis is not met by (1) 
curren tly  effective provisions rela ting 
to the Alabama legislature, creating 
a 35-member sta te senate elected from 
35 d istric ts varying in population 
from 15,417 to 634,864, and a 106- 
member sta te  house of rep resen ta­
tives w ith population-per-representa­
tive variances from 6,731 to 104,767; 
or (2) a proposed state constitutional 
amendment creating a 57-member sta te  
senate w ith one senator per county, 
the counties varying in population 
from 30,726 to 634,864, and a 106- 
membor sta te  house of rep resen ta­
tives w ith population-per-representa­
tive variances from 10,726 to 42,303; 
or (*) a "standby" statu tory measure 
creating a 35-mcmber sta te senate 
elected from 35 distric ts varying in 
population from 31,715 to 634,864, and 
n 106 member sta te house of rep resen t­
atives w ith population-per-represent­
ative variances from under-20,000. to., 
over 62,000. •

[Sec annotation references 1-3 and 
annotation p. 1282, in fra]

varying in population from  15,417 to  
634,864, and a 106-member s ta te  
house of representatives w ith  popu la­
tion-per-representative v ariances from  
6,731 to 104,767, or (2) a “standby” 
s ta tu to ry  measure c re a tin g  a  35- 
member sta te  senate elected from  35 
distric ts varying in popu la tion  from  
31,715 to 634,864, and a  106-member 
s ta te  house of rep resen ta tiv es w ith  
population-per-representative v a rian ce s ' 
from  under 20,000 to over 52,000.

[Sec annotation references 1-3 and  
annotation p. 1282, in fra ]

Constitutional Law § 334 —  appo rtio n ­
ment —  lower house

24. While m athematical n ice ty  is n o t 
a constitutional requisite, a s ta te  house 
of representatives is n o t appo rtioned  
sufficiently on a population basis to  
be sustainable under th e  equal p ro tec ­
tion clause where the population-per- 
representative d isparities ran ge  from  
10,726 to 42,303, anu 43 percent of th e  
state's population comprises d is tr ic ts  
which can elect a m a jo rity  o f th e  
house.
[Sec annotation references 1-3 and 

annotation p. 1282, in fra ]
S tatu tes § 25 —  con stitu tion a lity  —  

time of challenge .
26. In a reapportionm ent case cha l­

lenging the constitu tionality  o f c u r­
ren tly effective apportionm ent p rov i­
sions relating to a s ta te  leg isla tu re , 
a federal d istric t cou rt p roperly  con­
siders the vnlidity o f tw o proposed 
apportionment plnns even th ough  
neither is to become effective un til a 
subsequent election and  one o f th e  
plans is scheduled to h e  subm itted  to  
the s ta te ’s voters, in a  fo rthcom ing  
election.

Constitutional Law § 334 —  apportion­
ment —  rationality

23. The constitutional requirem ent 
of rationality in legislative apportion­
ment is not met by (1) currently effec­
tive provisions relating to the Alabama 
legislature, creating a 36-member 
sta te senate elected from 35 d istric ts

Constitutional Law § 334 —  apportion- 
—— "m cn t —  federal analogy*

25. In determ ining w he th e r s ta te  
legislative d istric ting  schemes a rc  
valid under the equal p ro tec tion  c lause  
of the Federal Constitution, th e  an a l­
ogy between the apportionm en t o f 
seats in a state leg is la tu re  and  th e  
apportionment of seats in  th e  Congress 
of the United States is inapposite ar.d 
irrelevant.

[Sec annotation references 1-3 and 
annotation p. 1282, in fra ]

-r,
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Constitu tional Law § 334 —  apportion­
m ent—  political subdivisions

27. A sta te  legislative apportion­
m ent p lan  which g ran ts equal rep re­
sen ta tion  in one legislative house to 
each po litical subdivision of the sta te 
is imperm issible under the equal pro­
tection clause, since it results, in v i r ­
tua lly  every case, in submergence of 
t i e  equal-population principle in a t 
ieast one house of the sta te legislature.
[See annotation references 1-3 and 

annotation p. 1282, in fra] 
Constitu tional Law § 334 —  apportion­

m ent —  degree of equality of 
population

28. T he constitu tional principle th a t 
both houses of a bicameral s ta te  legis­
la tu re m ust be apportioned on a popu­
lation basis requ ires th a t a sta te make 
an honest and good-faith effort to 
construct districts, in both houses of 
its leg islature, as nearly of equal 
population as is practicable, even 
though i t  i3 a p ractical impossibility 
to a rrang e  legislative d istric ts so th a t 
each one has an identical number of 
residents, or citizens, or voters.

[Sec annotation references 1-3 and 
annotation p. 1232, in fra ] 

Constitu tional Law § 334 —  apportion­
ment —  following political lines

29. In  the apportionment of scats in 
a s ta te  leg islatu re it is constitutionally 
perm issible to follow political subdivi­
sion lines in establishing legislative 
d is tr ic ts  so long as the resulting ap­
portionm ent is one based substantially 
on population and the equal-population 
principle is not diluted in any signifi­
cant way.

[See annotation references 1-3 and 
annotation p. 128i.\ in fra ] 

Constitutional Law § 334 — apportion­
m ent —  inequality 'A  population

30. Some deviations irom  the equal- 
population principle are constitution­
ally perm issible w ith respect to the 
apportionment of seats in either or 
both of the two houses of a bicameral 
s ta te  leg isla tu re so long as the diver­
gences from a s tric t population stand­
ard a rc  based on legitim ate considera­
tions inciden t to the effectuation of a 
*" tional sta te policy.
4 See annotation references 1-S and 

annotation p. 1282, in fra ]

Constitutional Law § 334 —  apportion ­
ment —  equal population —  d is ­
parity  —  justifications

31. Deviations from  the equal-popu-
'tion principle in leg islative appor-

ment a re  not justified by h isto ry  
ai .«e, by economic o r o ther so rts  of 
group in terests, or by considerations 
of area alone. .
[See annotation references 1-3 and  

annotation p. 1282, in fra ]
Constitutional Law § 334 —  apportion ­

ment —  fac to rs ju s tify ing  u n ­
equal d is tric ts

32. As long as the basic s tand ard  
of equality in population among leg is ­
lative d is tr ic ts  is m aintained, claim s 
th a t a s ta te  can ra tiona lly  consider 
according political subdivisions some 
independent rep resen ta tion  in a t le a s t 
one body of the s ta te  leg isla tu re  a re  
not in substan tia l w here much o f the 
sta te  leg isla tu re ’s ac tiv ity  involves the 
enactm ent of so-called local leg isla ­
tion, directed only to  th e concerns of 
p a rticu la r political subdivisions, o r  it 
is desirable to construct d istric ts a long 
political subdivision lines to deter the 
possibilities o f gerrym andering.

[Sec annotation references 1-3 and  
annotation p. 1282, in fra]

Legislature § 1 —  size —  state 's d is ­
cretion

33. Determ ining the size of its leg­
islative bodies is a m atte r w ith in the 
discretion of each indiv idual sta te.
Constitutional Lnw § 334 —  apportion­

ment — i one sea t per county
34. The apportionm ent scheme of 

giving a t least one sea t to each po liti­
cal subdivision (for example, to each 
county) is constitu tionally  im perm is­
sible where i t  resu lts  in a total sub ­
version of th e  equnl-population p r in ­
ciple in a leg isla tive body, as in  a 
stato w here the num ber of counties 
is large and many of them  are sparsely 
populated, and the number of sea ts 
in the legislative body being appor­
tioned does not significantly exceed 
the number o f counties.

[See annotation references 1-3 and 
annotation p. 1282, in fra]
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Constitutional Law § 334.—  legislative vations of individual
apportionment —  political sub­
divisions

85. The righ t of a sta te’s citizens 
to cast an effective and adequately 
weighted vote is unconstitutionally 
impaired where population is sub­
merged as the controlling considera­
tion in the apportionment of seats in 
the particu la r legislative body, even 
though th is is a resu lt of a clearly 
rational! sta te  policy of according some 
legislative representation to political 
subdivisions.

[Sec annotation references 1-3 and 
annotation p. 1282, in fra ]

Constitutional Law § 334; S tates § 119 
—  apportionment plan —  approval 
at time of admission to Union

36. Despite congressional approval 
of a sta te legislative apportionment 
plan a t the time of the state's ad­
mission into the Union, the plan can 
la te r be held unconstitutional under 
the equal-population principle of thp 
equal protection clause.

[Sec annotation references 1-3 and 
annotation p. 1282, in fra ]

Constitutional Law § 942 —  apportion­
ment —  guaran ty clause

87. A legislative apportionment 
scheme in which both houses are 
based on population satjones A rticle 
4, § 4, of the Federal Constitution, 
which guarantees to every sta te a re­
publican form  of government.
S tates § 119 —  admission to Union —  

validity of sta te  government
38. Congress presumably does not 

assume, in adm itting states into the 
Union, to pass on all constitutional 
questions relating to the character of 
sta te  governmental organization.
Legislature § 5 —  apportionment —  

congressional approval
39. Congressional approval, however 

well-considered, does not validate an 
unconstitutional s ta te  legislative ap­
portionment system.

[Sec annotation p. 1282, in fra ]
United Slates § 17 —  congressional 

power —  '’nconstitutlonal stale 
acts

40.- Congress lacks the constitu­
tional power to insulate states from 
attack w ith respect to alleged depri-

constitu tionv .1 
rights. ;Legislature § 6 —  apportionm en t —  

periodic revision . .
41. S tates may adopt som e rea so n ­

able plan fo r periodic rev is ion  o f  th e ir  
apportionment schemes.
Constitutional Law § 334 —  leg is la tiv e  

apportionment —- freq u en cy  of r e ­
vision .

42. The equal p ro tection  c lau se  docs 
not require daily, monthly, annua l, o r 
biennial leg islative appo rtio nm en t so 
long as a sta te has a rea son ab ly  con­
ceived plan fo r periodic a d ju s tm en t of 
legislative represen ta tion .

[Sec annotation references 1-3]
Legislature § 6 —  decenn ia l re ap po r­

tionment
43. Decennial reapportionm en t m erts 

the minimal requirements f o r  m a in ta in ­
ing a reasonably cu rren t scheme of 
legislative representation.

[See annotation references 1-3]
Constitutional Law  § 12 —  s ta te  con­

s titu tion  —  va lid ity
44. S tate constitu tional p rov is ion s 

should be deemed v io la tiv e  o f th e  
Federal Constitution on ly  w hen  valid ­
ly asserted constitu tional r ig h ts  can ­
not otherwise be p ro tec ted  a n d  effec­
tuated.
Legislature § 6 —  appo rtio nm en t cases 

—  relief
45. Insofar as possible, co u rts  Bhould 

attem pt to accommodate th e  re lie f 
ordered in apportionm ent c a se s  to th e 
apportionment provisions o f  s ta te  con­
stitu tions.

[See annotation references 1-3]
Legislature § 5 —  appo rtio nm en t —  

sta te  constitu tion
46. A sta te  leg is la tiv e  appo rtio n ­

m ent scheme is no le s s  v io la tiv e  of 
the Federal C onstitu tion  w hen i t  is 
based on sta te  con s titu tio n a l provi­
sions which have been con sisten tly  
compiled w ith th an  'w h e n  re su ltin g  
from a noncompliance w ith  s ta te  con­
stitu tional requirem ents.

[See annotation references 1-3] 
Constitutional Law  § 35 —  suprem acy 

clause —  conflict b e tw een  s ta te  
and federal co n s titu tio n s

47. When th e re  is a n  unavo idab le

■ ■ur-ipji Mgjwiju mauum.JiM
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conflict between th e  fede.a l and a 
s ta te  constitution, th e supremacy 
clause applies.
L eg is la tu re  § 6  —  m isapportionment

—  w ithholding relief
48. W here an  existing s ta te  legisla- 

tiv e  apportionm ent scheme is found 
invalid, a  court is no t usually justified 
in no t tak ing  appropria te action to in ­
su re  th a t  no fu r th e r elections a re  con­
ducted under the invalid plan, bu t 
equ itab le  consideratiom  may ju stify  
a  c o u rt in w ithholding immediately 
effective relief, such as where an im­
pend ing  election is  imminent and a 
s ta te ’s election machinery is already 
in progress.

[See annotation references 1-3]
L eg is la tu re  § 6 —  apportionment cases

—  re lie f
49. In  aw arding o r w ithholding im­

m edia te relief in an apportionment 
case, a  court is entitled to and should 
consider the proxim ity of a forthcom ­
in g  election and th e  mechanics and 
complexities of s ta te  election laws, 
and should ac t and rely on general 
equ itab le  principles.

[See annotation references 1-3]
L eg is la tu re  § 6 —  apportionment cases

—  tim ing of relief
50. W ith respect to the tim ing of 

re lie f in an apportionment case, a 
co u rt can reasonably endeavor to 
avoid a  disrup tion of the election 
process which m ight result from re­
qu ir in g  precipitate changes th a t could 
m ake unreasonable or em barrassing 
demands on a s ta te  in ad justing  to

the requirem ents of th e cou rt’s de­
cree.

[See annotation references 1-3]
Legislatu re § 6 —  reapportionm en t —  

judic ia l re lie f
51. Legislative reapportionm en t is 

prim arily a m a tte r fo r leg isla tive con­
sideration and determ ination ; jud ic ia l 
re lie f becomes app rop ria te  only when 
a legisla tu re fa ils  to reappo rtion  ac­
cording to federa l constitu tiona l re­
quirements in a timely fash ion  a f te r  
having had an adequate opportun ity  
to do so.

[Sec annotation references 1-3]
Legislature § 6 —  apportionm ent cases 

—  relief
52. In a legislative reapportionm en t 

case involving an invalid s ta te  appor­
tionm ent scheme an< two invalid pro­
posed reapportionment pN ns, a federa l 
d is tr ic t court ac ts properly  in  (1) de­
clin ing to s tay  an im pending prim ary 
election, (2) re fra in in g  from  fu r th e r  
action until the sta te leg is la tu re  has 
been given an opportun ity  to  remedy 
the existing scheme, (3) s ta tin g  some 
of its views to  provide gu ide lines fo r 
legislative action, (4) upon the legis­
la tu re ’s fa ilu re  to ac t effectively to 
remedy the existing scheme, o rder­
ing its own temporary’ reapportionm en t 
plan into effect by u s ing  the best 
parts of th e  two inva lid  proposed 
plans, and (5) re ta in ing  ju risd ic tion  
while deferring  a h ea ring  on th*» is­
suance of a final judgment, so as to 
give the provisionally reapportioned 
legisla tu re an  opportun ity  to  ac t effec­
tively.

[See annotation  references 1-3]
A P P E A R A N C E S  OF C O U N S E LW. McLean Pitts argued the cause for appellants in No. 23. David J .  Vann argued the cause for appellants in No. 27.John W. McConnell, Jr ., argued the cause for appellants in No. 41.Charles Morgan, Jr ., argu*'3 the cause for appellees in No. 23. Richmond M. Flowers argued the cause for appellee, Richmond M. Flowers.W. McLean Pitts argued the cause for appellees in Nos. 27 and 41.Solicitor General Archibald Cox argued the cause for the United States, amicus curiae, by special leave of Court.Briefs of Counsel, p 1279, infra.
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O P I N I O N  O F  T H E  C O U R T

•[377 U S  536]♦Mr. Chief Justice Warren deliv­ered the opinion of the Court.Involved in these cases are an ap­peal and two cross-appeals from a decision of the Federal District Court for the Middle District of 
•[377 U S  537]Alabama holding invalid, under ^the Equal Protection Clause of the Fed­eral Constitution, the existing and two legislatively proposed plans for the apportionment of seats in the two houses ci" the Alabama Legisla­ture, and ordering into effect a tem­porary reapportionment plan com­prised of parts of the proposed but judicially disapproved measures.1

On August 26, 1961, the original plaintiffs (appellees in No. 23), residents, taxpayers and voters of Jefferson County, Alabama, filed a complaint in the United States Dis­trict Court for the Middle District of Alabama, in their own behalf and cn behalf of all similarly situated Alabama voters, challenging the ap­portionment of the Alabama Legis­lature. Defendants below (appel­lants in No. 23), sued in their representative capacities, were vari­ous state and political party officials charged with the performance of certain duties in connection with state elections.® The complaint al­leged a deprivation of rights under the Alabama Constitution and under the Equal Protec'ion Clause" of the Fourteenth Amendment, and assert­ed that the District Court had juris­

diction under provisions of the Civil Rights Act, 42 U S C  §§ 1983, 1988, as well as under 28 U SC § 1343(3).The complaint stated th a t the Alabama Legislature was composed of a Senate of 35 members and a House of Representatives o f 106 members. It set cut relevant por­tions of the 1901 Alabama Constitu­tion, which prescribe the number of members of the two bodies of the 
•[377 U S  538]♦State Legislature and the method of apportioning the seats among the State’s 67 counties, and provide as follows:Art. IV , Sec. 50. “The legislature shall consist of not more than thirty-five senators, and not more than one hundred and five members of the house of representatives, to be apportioned among the several districts and counties, as prescribed in this Constitution; provided that in addition to the above number of representatives, each new county hereafter created shall be entitled to one representative.”Art. IX , Sec. 197. “ The whole number of senators shall be not less than one-fourth or more than one- third of the whole number o f repre­sentatives.”Art. IX , Sec. 198. “The house of representatives shall consist of not more than one hundred and five members, unless new counties shall be created, in which event each new county shall 3e entitled to one rep­resentative. The members of the

1. Sims v Frink, 208 F  Supp 431 ( D C M D  
Ala 1962). All decisions of the District 
Court in this litigation are reported sub 
n o m  Sims v Frink.

2. Included a m o n g  the defendants were 
the Secretary of State and the Attorney 
General of Alabama, the Chairmen and.

[ 1 2  L o d  2 d l— 33

Secretaries of the A l a b a m a  State D e m o ­
cratic Executive Committee a n d  the State 
Republican Executive Committee, and 
three Judges of Probate of three counties, 
as representatives of all the probate 
judges of Alabama.



ns statutory provisions in §§ 1 and 2 of 
Tit 32 of the 1940 A l a b a m a  Code (as re­
compiled in 1958).

3. Provisions virtually identical to those 
contained in Art IX, §5 202 and 203, were 
enacted into the A l abama Codes t i t 1907 
and 1923, and were most recently reenacted

U. S. SUPREM E COURT REPORTS 12 L  ed 2dhouse of representatives shall be apportioned by the legislature among the several counties of the state, according to the number of in­habitants in them, respectively, as ascertained by the decennial census of the United States, which appor­tionment, when made, shall not be subject to alteration until the next session of the legislature after the next decennial census of the United States shall have been taken.”Art. IX , Sec. 199. "It shall be the duty of the legislature at its first session after the taking of the decennial census of the United States in the year nineteen hundred and ten, and after each subsequent decennial census, to fix by law the number cf representatives and ap­portion them among the several counties of the state, according to the number of inhabitants in them, 
•[377 US 539] respectively; provided, that ‘ each county shall be entitled to at least one representative."A rt. IX , Sec. 200. “It shall be the duty of the legislature at its first session after taking of the decennial census of the United States in the year nineteen hundred and ten, and after each subsequent decennial census, to fix by law the number of senators, and to divide the state into as many senatorial districts as there are senators, which districts shall be ns nearly equal to each other in the number of inhabitants as may be, and each shall be entitled to one senator, and no more; and such districts, when formed, shall not be changed until the next apportioning session of the legislature, after the next decennial census of the United States shall

have been taken; provided, that counties created ofter the next pre­ceding apportioning session of the legislature ma'; be attached to sena­torial districts. No county shall be divided between two districts, and no district shall be made up of tw’o or more counties not contiguous to each other.”Art. X V III, Sec. 284. " . .  .Representation in the legislature shall be based upon population, and such basis of representation shall not be change^ by constitutional amendments.”The maximum size of tho Ala­bama House was increased from 105 to 106 with the creation of a new county in 1903, pursuant to the con­stitutional provision which states that, in addition to the prescribed 105 Hoi se seats, each county there­after created shall be entitled to one representative. Article IX , §§ 202 and 203, of the Alabama Constitu­tion established precisely the bound­aries of the State’s senatorial and representative districts until the enactment of a new reappordonment plan by the legislature. These 1901 constitutional provisions, specifical­ly describing the composition of the 
*[377 US 540] senatorial ‘ districts and detailing the number of House seats allocated to each county, were periodically enact­ed as statutory measures by the Alabama Legislature, as modified only by the creation of an additional county in 1903, and provided the plan of legislative apportionment existing at the time thi3 litigation was commenced.*Plaintiffs below alleged that the last apportionment of the Alabama
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515Legislature was based on the 1900 federal census, despite the require­ment of the State Constitution that the legislature be reapportioned decennially. They asserted that, since the population growth in the State from 1900 to 1960 had been uneven, Jefferson and other counties were now victims of serious dis­crimination with respect to the allo­cation of legislative representation. As a result of the failure of the legislature to reapportion itself, plaintiffs asserted, they were denied "equal suffrage in free and equal elections . . . and the equal pro­tection of the laws” in violation of the Alabama Constitution and the Fourteenth Amendment to the Fed­eral Constitution. The complaint asserted that plaintiffs had no other adequate remedy, and that they had exhausted all forms of relief other than that available through the fed­eral courts. They alleged that the Alabama Legislature had estab­lished a pattern of prolonged inac­tion from 1911 to the present which "clearly demonstrates that no re­apportionment . . . shall be ef­fected” ; that representation at any future constitutional convention would be established by the legisla­ture, making it unlikely that the membership of any such convention would be fa l.ly  representative; and that, while the Alabama Supreme Court had found that the legislature had not complied with the State

Constitution in failing to reappor- 
•[377 U S  5411 tion according *to population decen­nially,4 that court had nevertheless inuic&ted that it would not interfere with matters of legislative reappor­tionment.11Plaintiffs requested that a three- judge District Court be convened.* With respect to relief, they sought a declaration that the existing con­stitutional and statutory provisions, establishing the present apportion­ment of seats in the Alabama Legis­lature, were unconstitutional under the Alabama and Federal Constitu­tions, and an injunction against the holding of future elections for legis­lators until the legislature reappor­tioned itself in accordance with the State Constitution. They further requested the issuance of a  manda­tory injunction, effective until such time ns the legislature properly re­apportioned, requiring the conduct­ing of the 1962 election for legisla­tors at large over the entire State, and any other relief which “ may seem just, equitable and proper.”A three-judge District Court was convened, and three groups of vot­ers, taxpayers and residents of Jefferson, Mobile, and Etowah Coun- 
•[377 U S  5423 ties were permitted to intervene *in the action as intervenor-plaintiffs. Two of the groups are cross-appel-

4. See Opinion of the Justices, 203 Ain 
158, 164, 81 So 2d 881, 887 (1955), and 
Opinion of the Justices, 254 Ala 185, 187, 
47 So 2a 714, 717 (1950), referred to by 
the District Court in its preliminary opin­
ion, 205 F  Supp 245, 247.

5. See E x  pnrto Rice, 273 Ala 712, 143
So 2d 818 (1962), where the Alabama S u­
preme Court, on M a y  9, 1902, subsequent 
to the District Court's preliminary order
in ihe instant litigation ns well as our de­
cision in Baker v Carr, 309 U S  186, 7 L  ed
2d C03, 82 S  Ct 091, refused to review a
denial of injunctive relief sought against
the conducting of the 19C2 primary elec­

tion until after reapportionment of the 
Ainbnmn Legislature, stating that "thin 
matter is a legislative function, a nd . . . 
the Court has n o  jurisdiction. . . .”
A n d  in W a l d  v Pool, 255 A l a  441, M  So 2d 
869 (1951), the A l a b a m a  S u p r e m o  Court, 
in a similar suit, bad stated that the lower 
court had properly refused to grant injunc­
tive relief because “appellants . . . are 
seeking interference by the judicial depart­
ment of the state in respect to matters 
committed by the constitution to the legis­
lative department.’’ 255 Ala, at 442, 51 
So 2d, at 870.

6. Under 28 U S C  §§ 2281 and 2284L

i



lants in I'.uS. 27 and 41. With minor exceptions, all of the intervenors adopted the allegations of and sought the same relief as the orig­inal plaintiffs.On March 29, 1962, just three days after this Court had decided Baker v Carr, 369 US 186, 7 L  ed 2d 663, 82 S C t 691, plaintiffs moved for a preliminary injunction requiring defendants to conduct at large the May 1962 Democratic primary elec­tion and the November 1962 general election for members of the Ala­bama. Legislature. The District Court set the motion for hearing in an order stating its tentative views that an injunction was not required before the May 1962 primary elec­tion to protect plaintiffs’ constitu­tional rights, and that the Court should take no action which was not "absolutely essential” for the pro­tection of the asserted constitu­tional rights befor~ the Alabama Legislature had had a “ further rea­sonable but prompt opportunity to comply with its duty” under the Alabama Constitution.On April 14, 1962, the District Court, after reiterating the views expressed in its earlier order, reset the case for hearing on July 16, not­ing that the importance of the case, together with the necessity for effective action within a limited period of time, required an early announcement of its views. 205 F Supp 245. Relying on our decision in Baker v Carr, the Court found jurisdiction, justiciability and stand­ing. It stated that it was taking judicial notice of the facts that there had been population changes in Alabama’s counties since 1901,
7. D u r in g  th e  o v e r  CO y e a r s  s in c e  th e  

l a s t  s u b s t a n t i a l  r e n p p o rtlo n m e n t in A la ­
b a m a ,  th e  S t a t e 's  p o p u la tio n  in c r e a s e d  
f r o m  1,828,697 to  3,244,286. V i r t u a l l y  a l l  
o f  t h e  p o p u la t ! n g a in  o cc u rre d  in  u rb a n

that the present representation in the State Legislature was not on a population basis, and that the legis­lature had never reapportioned its membership as required by the Ala­bama Constitution.7 Continuing, the 
• [,'1 7  U S  5 4 3 ]Court stated *ihat if the legislature complied with the Alabama consti­tutional provision requiring legisla­tive representation to be based on population there could be no ob­jection on federal constitutional grounds to such an apportionment. The Court iurther indicated that, if the legislature failed to act, or if its actions did not meet constitutional standards, it would be under a "clear duty” to take some action on the matter prior to the November 1962 general election. The District Court stated that its "present thinking” was to follow an approach suggested by Mr. Justice Clark in his concur­ring opinion in Baker v Carr’— awarding seats released by the consolidation or revamping of ex­isting districts to counties suffering "the most egregious discrimina­tion,” thereby releasing the strangle hold on the legislature sufficiently so as to permit the newly elected body to enact a constitutionally valid and permanent reapportionment plan, and allowing eventual dismiss­al of the case. Subsequently, plain­tiffs were permitted to amend their complaint by adding a further prayer for relief, which asked the District Court to reapportion the Alabama Legislature provisionally so that the rural strangle hold wculd be relnxed enough to permit it to reapportion itself.On July 12, 1962, an extraordi­nary session of the Alabama Legis-

co u n tio s , a n d  m a n y  o f  th e  r u r a l  c o u n t ie s  
In cu rred  s i z a b l e  l o s s e s  in  p o p u la tio n .

8. S e e  369 U S , a t  2 6 0 , 7 L  cd  2d a t  710 
(C la r k ,  J . ,  c o n c u r r in g ) .

/
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5 1 7lature adopted two reapportionment plans to take effect for the 1966 elections. One was a proposed con­stitutional amendment, referred to as the "67-Senator Amendment.” 4 It provided for a House of Repre­sentatives consisting of 106 mem- 
•[377 U S  5 4 0  bers, apportioned by giving ‘ one seat to each of Alabama's 67 counties and distributing the others according to population by the "equal propor­tions”  method.10 Using this for­mula, the constitutional amendment specified the number of representa­tives allotted to each county until a new apportionment csuld be made on the basis of the 1970 census. The Senate was to be composed of 67 members, one from each county. The legislation provided that the proposed amendment should be sub­mitted to the voters for ratification at the November 1962 general elec­tion.The other reapportionment plan was embodied in a statutory meas­ure adopted by the legislature and signed into law by the Alabama Governor, and was referred to as the "Crawford-Webb A ct."11 It was enacted as standby legislation to take effect in 1966 if the proposed constitutional amendment should fail of passage by a majority of the State’s voters, or should the federal courts refuse to accept the proposed amendment (though not rejected by the voters) as effective action in compliance with the requirements of the Fourteenth Amendment. The act provided for a Senate consisting

of 35 members, representing 35 senatorial districts established along county lines, and altered only a few  of the former districts. In  appor­tioning the 106 seats in the Alabama House of Representatives, the statu­tory measure gave each county one seat, and apportioned the remaining 39 on a rough population basis, un­der a formula requiring increasingly more population for a county to be 
•[377 U S  545] accorded ‘ additional seats. The Crawford-Webb A ct ' Iso provided that it would be effect “ until the legislature is reapportioned accord­ing to law,” but provided no stand­ards for such a reapportionment. Future apportionments would pre­sumably be based on the existing provisions of the Alabama Constitu­tion which the statute, unlike the proposed constitutional amendment, would not affect.The evidence adduced a t trial be­fore the three-judge panel consisted primarily of figures showing the population of each Alabama county and senatorial district according to the 1960 census, and the number of representatives allocated to each county under each of the three plans at issue in the litigation— the exist­ing apportionment (under the 1901 constitutional provisions and the currmt statutory measures sub­stantially reenacting the same plan), the proposed 67-Senator con­stitutional amendment, and the C r ' %’ford-Webb A ct. Under all three plans, each senatorial district

9. Proposed Constitutional A m e n d m e n t  
No. 1 of 19G2, Al a b a m a  Senate Bill No. 
29, Act No. 93, Acts of Alabama, Special 
Session, 19G2, p. 124. The text of the 
proposed amend m e n t  is set out ns A p ­
pendix B  to the lower court's opinion. 208 
F  Supp, at 443-444.

10. For a discussion of this method of 
apportionment, used in distributing scats
in tho Federal ^ouse of Representatives

a m o n g  <e States, and other c o m m o n l y  
used apportionment methods, sec Schmeck- 
ebier, The M e t h o d  of E q u a l  Proportions, 
17 L a w  & C o n t e m p  P r o b  302 (1952).

11. A k b a m a  Reapportionment A c t  of 
19G2, A l a b a m a  House Bill Ko. B9, A c t  No. 
91, Acts of Alabama, Special Session, 19G2, 
p. 121. The text of the act is reproduced 
as Appendix C  to the lower court's opinion. 
208 F  Supp, at 445— 446.



518 U. S. SUPREM E COURT REPORTS 12 L  ed 2dwould be represented by only one •senator.On July 21, 1962, the District Court held that the inequality of the existing representation in the Ala­bama Legislature violated the Equal Protection Clause of the Fourteenth Amendment, a finding which the Court noted had been “ generally conceded” by the parties to the liti­gation, since population growth and shifts had converted the 1901 scheme, as perpetuated some 60 years later, into an invidiously dis­criminatory plan completely lacking in rationality. 208 F  Supp 431. Un­der the existing provisions, applying 1960 census figures, only 25.1% of the State’s total population resided in districts represented by a major­ity of the members of the Senate, and only 25.7% lived in counties which could elect a majority of the members of the House of Rep­resentatives. Population-variance ratios of up to about 41-to-l existed in the Senate, and up to about 16- to-1 in the House. Bullock County, with a population of only 13,462, and Henry County, with a population of only 15,286, each were allocated two 
•[377 US5 4G]  seats ‘ in the Alabama House, where­

as Mobile County, with a population of 314,301, was given only three seats, and Jefferson County, with 634,864 people, had only seven rep­resentatives.11 With respect to sen­atorial apportionment, since the pertinent Alabama constitutional provisions had been . consistently construed as prohibiting the giving of more than one Senate seat to any one county,13 Jefferson County, with over 600,000 people, was given only one senator, as was Lowndes Coun­ty, with a 1960 population of only 15,417, and Wilcox County, with only 18,739 people.14The Court then consi' d both the proposed constitutions amend­ment and the Crawford-Webo Act to 
*[377 U S  547] ascertain ‘ whether the legislature had taken effective action to remedy the unconstitutional aspects of the existing apportionment. In initially summarizing the result which it had reached, the Court stated:“This Court has reached the con­clusion that neither the '67-Senator Amendment’ nor the 'Crawford- Webb Act’ meets the necessary con­stitutional requirements. We find that each of the legislative acts, when considered as a whole, is so

12. A  comprehensive chart showing tho 
representation by counties in the Alabama 
House of Representative? under the exist­
ing apportionment provisions is set ov-t 
as Appendix D  to the lower cou** .. opinion. 
•208 F  Supp, at 447-449. This chart in­
cludes the 'umber of House seats given to 
each coun ,y, and the populations of the 
67 A l a b a m a  counties under the 1900, 1950, 
and 19U0 censuses.

13. Although crcas-ippellnnts in No. 27 
assert that the Alabama Constitution for­
bids the division of a county, informing 
senatorial districts, only w h e n  one or both

'ces will be joined with another county 
form a multicounty district, this view 

appears to be contrary to the language 
of Art EX, § 200, of the Alabama Consti­
tution and the practice under it Cross­
appellants contend that counties entitled 
b y  population to two or more senators can

be split into the nppioprintc number of 
districts, and nrgue that prior to the 
adoption of the 1001 provisions the Ala­
b a m a  Constitution so provided and there 
is no reason to believe that the language 
of the present provision w a s  intended to 
effect any change. However, the only 
apportionments under the 1901 Al a b a m a  
Constitution— the 1901 provisions and the 
Crawford-Webb Act— gave no more than 
one seat to a county even though by popu­
lation several counties would have been 
entitled to additional senatorial repre­
sentation.

14. A  chnrt showing tho composition, 
by counties, of the 35 senatorial districts 
provided for under the existing apportion­
ment, and the population of eacli accord­
ing to the 1900, 1950, and I960 censuses, 
is reproduced as Appendix E  to th» lower 
court’s opinion. 203 F  Supp, at 450.
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377 U S  533, 12 L  ed 2d 50G, 84 S  Ct 13G2 discriminatory, arbitrary trict Court rejected the analogy on

-[377 U S  548] the ground th at Alabama ‘ counties are merely involuntary political units of the State created by statute to aid in the administration of state government. In  finding the so- called federal analogy irrelevant, the District Court stated:

obviouslyand irrational that it becomes un­necessary to pursue a detailed de­velopment of each of the relevant factors of the [federal constitution­al] test.” 11The Court stated that the appor­tionment of one senator to each county, under the proposed consti­tutional amendment, would “ make the discrimination in the Senate even more invidious than at pres­ent.”  Under the 67-Senator Amend­ment, as pointed out by the court beiow, “ [t]he present control of the Senate by members representing 25.1% of the people of Alabama would be reduced to control by mem­bers representing 19.4% of the peo­ple of the State,” the 34 smallest counties, with a total population of less than that of Jefferson County, would have a majority of the sena­torial seats, and senators elected by only about 14% of the State’s popu­lation could prevent the submission to the electorate of any future pro­posals to amend the State Constitu­tion (since a vote of two-fift;\s of the members of one house can defeat a proposal to amend the A'abama Constitution). Noting thj.t the “ only conceivable rationalizat. on” of the senatorial apportionment s ’.heme is that it wa3 based on equal . ^pre­sentation of political subdiv, sions within the State and is thus j.nalo- gous to the Federal Senate, th<:: Dis-

“ The analogy cannot survive the most superficial examination into the history of the requirement of the Federal Constitution and the diametrically opposing history of the requirement of the Alabama Constitution that representation shall be based on population. Nor can it survive a  comparison of the different political natures of states and counties.” 14The Court also noted that the senatorial apportionment proposal “ may not have complied with the State Constitution,”  since not only is it explicitly provided that the population basis of legislative repre­sentation “ shall not be changed by constitutional amendments,” XT but the Alabama Supreme Court had previously indicated th a t that re ­quirement could probably be altere only by constitutional convention.1’ The Court con .luded, however, that the apportionment of seats in the Alabama Hoi .se, under the proposed constitutional amendment, was "based upon reason, w ith a  rational regard for known and accepted
15. 208 F  Supp, at 437.

16. Id., at 438.

17. According to the District Court, in 
the interval between its preliminary jrdcr 
and its decision on the merits, the Ala­
b a m a  Legislature, despite adopting this 
constitutional a m e n dment proposal, “re­
fused to inquire of the Supreme Cou:t of 
the State of A l a b a m a  whether this ,.ro- 
vision in the Constitution of the State of 
Alabama could be changed by constitu­
tional amendment ns the '67-Senator

A m e n d m e n t’ proposes." 208 F  Supp, at 
437.

18. A t  least this is the reading of the 
District Court of two s o m e w h a t  conflicting 
decisions by the A l a b a m a  S u p r e m e  Court, 
resulting in a “manifest uncertainty of 
tho legality of the proposed constitutional 
amendment, as measured b y  State stand­
ards .......... ” 20(1 F  Supp, at 438.
Compare Opinion of the Justices, 254 Ala 
183, I t l ,  47 S o  2d 713, 714 (1950), with 
Opinion of the Justices, 263 Ala 158, 164, 
81 So 2d 881, 887 (1955).



520 U . S. SUPREM E COURT REPORTS 12 L  ed 2d
•[377 US 519]♦standards of apportionment/'19 Un­der the proposed apportionment of representatives, each of the 67 coun­ties was given one seat and the re­maining 39 were allocated on a pop­ulation basis. About 43% of the State's total population would live in counties which could elect .t majority in that body. And, un­der the provisions of the 67-Senator Amendment, while the maximum population-variance ratio was in­creased to about 59-to-l in the Senate, it was significantly reduced to about 4.7-to-l in the House of Representatives. Jefferson County was given 17 House seats, an addition of 10, and Mobile County was allotted eight, an increase o* five. The increased representation of the urban counties \v as achieved primarily by limiting the State’s 55 least populous counties to one House seat each, and the net effect was to take 19 seats away from rural coun­ties and allocate them to the more populous counties. Even so, serious disparities from a population-based standard remained. Montgomery County, with 169,210 people, was given only four seats, while Coosa County, with a population of only 10,726, and Cleburne County, with only 10,911, were each allocated one representative.Turning next to the provisions of the Crawford-Webb Act, the Dis-

19. Sco the luict discussion, infra, at 
531, 532 and note <!8, infra, where w e  re­
ject the lower court’s apparent conclusion 
that the apportionment of the Alabama 
House, under the 67-Senator Amendment, 
comported with tho requirements of tho 
Equal Protection Clause.

20. While no formula lor the statute’s 
apportionment of representatives is ex­
pressly stated, one 'enn be extrapolated. 
Counties with less than 45,000 people are 
given one seat; those with 45,000 to 90,000 
receive two scats; counties with P0,000 to
160.000, three seats; those with 150,000 to
300.000, four seats; counties with 300,000

trict Court found that its apportion­ment of the 106 seats in the Ala­bama House of Representatives, by allocating one seat to each county and distributing the remaining 39 to the more populous counties in diminishing ratio to their popula­tions, wa3 "totally unacceptable.” 90 Under this plan, about 37% of the 
*[377 r'S 550]State's total ‘ population would reside in counties electing a majority of the members of the Alabama House, with a maximum population-vari­ance ratio of about 5-to-l. Each representative from Jefferson and Mobile Counties would represent over 52,000 persons while repre­sentatives from eight rural counties would each represent less than 20,- 000 people. The Court regarded the senatorial apportionment pro­vided in the Crawford-Webb Act as “ a step in the right direction, but an extremely short step,”  and but a "slight improvement, over the pres­ent system of representation.” 91 The net effect of combining a few of the less populous counties into two-county districts and splinting up several of the larger districts into smaller ones would be merely to in­crease the minority which would be represented by a majority .of the members of the S e ^ te  from 25.1% to only 27.6% of t) State’s popu­lation.99 The Court pointed out that,

to 600,000, six scats; and counties with 
over 600,000 are given 12 scats.

21. Appendix P  to the lower court’s 
opinion sets out a chart showing the popu­
lations of the 35 senatorial districts pro­
vided for under the Crawford-Webb Act 
and the composition, by counties, of the 
various districts. 208 P  Supp, at 451.

22. Cross-appellants in No. 27 assert 
that the Cra\rford-Wcbb Act was a "rain- 
imum-change measure” which merely re­

drew n e w  senatorial district lines around 
the nominees of the M a y  10G2 Democratic 

primary so as to retain the seats of 34
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377 U S  533, 12 L  ed 2d 506, S4 S Ct 1362 under the Crawford-Webb Act, the "make is obvious 521

vote of a person in the senatorial district consisting of Bibb and Perry Counties would be worth 20 times that of a citizen in Jefferson County, and that the vote of a citizen in the six smallest districts would be worth 15 or more times that of a Jefferson County voter. Tho Court concluded 
•[377 U S  551] that the Crawford-*Webb Act was "totally unacceptable” as a “ piece of permanent legislation” which, un­der the Alabama Constitution, would have remained in effect without al­teration at least until after the next decennial census.Under the detailed requirements of the various constitutional pro­visions relating to the apportion­ment of seats in the Alabama Senate and House of Representatives, the Court found, the membership of neither house can be apportioned solely on a population basis, despite the provision in Art. X V III , § 284, which states that "[representation in the legislature shall be based upon population.” In dealing with the conflicting and somewhat paradox­ical requirements (under which the number of seats in the House is limited to 106 but each of t\e 67 counties is required to be given at least one representative, and the size of the Senate is limited to 35 but it is required to have at least one- fourth of the members of the House, although no county can be given more than ».ue senator), the Dis­trict Court stated its view that "the controlling or dominant provision of the Alabama Constitution on the subject of representation in the Leg­islature” is the previously referred to language of § 284. The Court stated that the detailed require­ments of A r t  IX , §§ 197-200,

that in n e it h e r  the House nor the Senate can repre­sentation be based strictly and en­tirely upon population.The result may well be that repre­sentation according to population to 
so m e e x te n t  must be required in both  Houses if invidious discrimination in the legislative systems as a whole is to be avoided. Indeed, . . .  it is the policy and theme of the Ala­bama Constitution to require repre­sentation according to population in both Houses as nearly as m ay be, while still complying with more de­tailed provisions.” *3

•[377 U S  552]♦The District Court then directed its concern to the providing of an effective remedy. It  indicated that it was adopting and ordering into effect for the November 1962 elec­tion a provisional and temporary reapportionment plan composed of the provisions relating to the House of Representatives contained in the 67-Senator Amendment and the pro­visions of the Crawford-Webb Act relating to the Senate. The Court noted, however, tin •" [t] he proposed reapportionment of the Senate In the ‘Crawford-Webb Act,’ unaccept­able as a piece of permanent legisla­tion, may not even break the strangle hold.” Stating that it was retaining jurisdiction and deferring any hear­ing on plaintiffs’ motion fo r  a per­manent injunction "until the Legisla­ture, as provisionally reapportioned . . . , has an opportunity to pro­vide for a true reapportionment of both Houses of the Alabama Legis­lature," the Court emphasized that its "moderate” action was designed to break the strangle hold by the smaller counties on the Alabama Legislature and would not suffice as a permanent reapportionment. Onid
lc
U

of the 35 nominees, and resulted, in prnc- another underpopulated, n e w l y  created
tical effect, in the shift of only one Senate district.
seat from an overrepresented district to . 23. 208 F  Supp, at 439.



522 U. S. S U P R E M E  C O U R T  R E P O R T S  12 L  ed 2dJu ly  25, 1962, the Court entered its decree in accordance with its pre­viously stated determinations, con­cluding- that "plaintiffs . . . are denied equal protection . . .  by virtue of the debasement of their votes since the Legislature of the State ox Alabama has failed and continues to fail to reapportion it­self as required by law." It en- joine the defendant state officials from holding any future elections under any of the apportionment plans that it had found invalid, and stated that the 1962 election of Alabama legislator.'} could validly bo conducted only under the appor­tionment scheme specified in the Court's order.A fter the District Court’s deci­sion, new primary elections were held pursuant to legislation enacted in 1962 at the same special session as the proposed constitutional amendment and the Crawford-Webb 
•[377 US 553]A ct. to be effective *in the event the Court itself ordered a particular reapportionment plan into immedi­ate effect. The November 1962 gen­eral election was likewise '•onducted on the basis of the District. Court’s ordered apportionment of legislative seats, as Mr. Justice Black refused to stay the District Court’s order. Consequently, the present Alabama Legislature is apportioned in accord­ance with the temporary plan pre­scribed by the District Court’s de­cree. All members of both houses

24. Possibly this resulted from an under­
standable desire on the part of the Ala­
b a m a  Legislature to await a final 
determination by this Court in the instant 
litigation before proceeding to enact a 
permanent apportionment plan.

25. However, a proposed constitutional 
amendment, which would have m a d e  the 
A l a b n m a  House of Representatives somc-
whn t  mors representative of population 
but the Senate substantially less so, w as
rejected by tho people in n 1955 refoa-

of the Alabama Legislature serve four-year terms, so that the next regularly scheduled election of legis­lators will not be held until 1966. The 1963 regular session of the Ala­bama Legislature produced no legis­lation relating to legislative appor­tionment,21 and the legislature, which meets biennially, will not hold another regular session until 1965.No effective political remedy to obtain relief against the alleged mal­apportionment of the Alabama Leg­islature appears to have been avail­able.2* No initiative procedure exists under Alabama law. Amend­ment of the State Constitution can be achieved only after a proposal is adopted by three-fifths of the mem­bers of both houses of the legisla­ture and is approved by a majority of the people,28 or as a result of a constitutional convention convened 
•[377 U S  554]•after approval by the people of a convention call initiated by a major­ity of both houses of the Alabama Legislature.27Notices of appeal to this Court from the District Court’s decis’ on were Mmely filed by defendants be­low (appellants in No. 23) anc by two groups of intervenor-plaintiffs (cross-appellants in Nos. 27 and 41). Appellants in No. 23 contend that tho District Court erred in hold­ing the existing and the two pro­posed plans for the apportionment of seats in the Alabnma Legislature unconstitutional, and that a federal

endum, with tho m ore populous counties 
accounting for the defeat.

See the discussion in Lucas v Forty- 
Fourth General Assembly of Colorado, 377 
U S  736,'737, 12 L  ed 2d 647, 648, with re­
spect to the lack of federal constitutional 
significance of the presem e or absence of 
an available political romcJy.

26. Ala Const, Art XVIII, § 284.

27. Ala Const, Art XVIII, § 286.



• REYNOLDS v SIMS 523
377 U S  533,"t2-I^ed 2d BOG, 84 S Ct 1362court lacks the power to affirma­tively reapportion seats in a state legislature. Cross-appellants in No. 27 assert that the court below erred in failing to compel reapportionment of the Alabama Senate on a popula-. tion basis as '\uogedly required by the Alabama Constitution and the Equal Protection Clause of the Fed­eral Constitution. Cross-appellants in No. 41 contend that the District Court should have required and ordered into effect the apportion­ment of seats in both houses of the Alabrna Legislature on a popula­tion basis. We noted probable juris­diction on June 10, 1963. 374 U S 802, 10 L  ed 2d 1029, 83 S Ct 1692. IIUndeniably the Constitution of the United States protects the righk of all qualified citizens 

neadnote i to vote, in state as well as in federal elections. A consistent line of decisions by this Court in cases involving attempts to deny or restrict the right of suffrage has made this indelibly clear. * has been repeatedly recognized that all qualified voters have a constitu­tionally protected right to vote, Ex parte Yarbrough, 110 US 651, 28 L ed 274, 4 S Ct 152, and to have their votes counted, United States v Mosley, 238 US 383, 59 L ed 1355, 35 S Ct 904. In Mosley the Court stated that it is "as equally unques­tionable that the right to have one's vote counted is ns open to protection . .  . ns the right to put a ballot 
•[377 U S  5551 

iiesdnote 2 in a box." 238 US, *at 386, 59 L  ed at 1357. The right to vote car neither be denied outright, Guinn v United
28. The Fifteenth, Seventeenth, Nine­

teenth, Twenty-third nnd Twenty-fourth 
A m e n d m e n t s  to the Federal Constitution 
all involve expansions of the right of

Slates, 238 US 317, 59 L  ed 1340, 35 S Ct 926, LRA1916A 1124,Lane v Wilson, ?07 US 268, 83L  ed 1281, 59 S  Ct 872, nor de­stroyed by alteration of ballots, see United States v Classic, 313 U S 299, 315, S5 L  ed 1368,1377, 61 S Ct 103A nor diluted by ballot-box stuff­ing, E x parte Siebold, 100 U S  371, 25 L  ed 717, United States v Saylor, 322 US 385, 88 L  ed 1341, 64 S  Ct 1101. As the Court stated inClassic, "Obviously in-ncadnote s eluded within the right to choose, secured by the Constitution, is the right of qualified voters within a slate to cast their ballots and have them counted . . . ”  313 U S , at 316, 85 L  edat 1377. Racially based gerryman­dering, Gomillion v  Lightfoot, 364 U S 339, 5 L  ed 2d 110, 81 S  Ct 125, and the conducting of white primaries, Nixon v Herndon, 273 U S 536, 71 L  ed 759, 47 S C t  446, Nixon v Condon, 286 U S 73, 76 L  ed 984, 52 S Ct 484, 88 A L R  458, Smith v Allwright, 821 US 649, 88 L  ed 987, 64 S Ct 757,151 A L R  1110, Terry v Adams, 345 U S 461, 97 L  ed 1152, 73 S Ct 809, both of which result in denying to some cit­izens their right to vote, have been held to be constitutionally impermis­sible. And history has seen a con­tinuing expansion of the scope of the right oi suffrage in this coun­try.11 The right to vote freely for the candidate of one’s choice is of the essence of a democratic society, and any restrictions on that right strike at the heart of representative government. And the right of suf­frage can b' denied by a debasement or dilution of the weight o f  a citi­zen’s vote just as effectively as by
suffrage. Also relevant, in this regnrd, is 
the civil rights legislation onncted by C o n­
gress in 1957 nnd 19G0.



wholly prohibiting the free exercise of the franchise.23
•[377 U S  556]♦In Baker v Carr, 369 US 186, 7 L  ed 2d 663, 82 S Ct 691, we held that a claim asserted under the Equal Protection Clause challenging the constitutionality of a State’s ap­portionment of seats in its legisla­ture, on the guund that the right to vote of certr'.i citizens was effec­tively impaired since debased and uiluted, in effect presented a justici­able controversy subject to adjudica­tion by federal courts. The spate of similar cases filed and decided by lower courts since our decision in Baker amply shows that the problem of state legislative malapportion­ment is one that is perceived to ex­ist in a large number of the States.30 In Baker, a suit involving an attack on the apportionment of seats in the Tennessee Legislature, we re­manded to the District Court, which had dismissed the action, for con­sideration on the merits. We in­timated no view as to the proper constitutional standards for evaluat­ing the validity of a state legislative apportionment scheme. Nor did we give any consideration to the ques­tion of appropriate remedies. Rather, we simply stated:

29. A s  stated by Mr. Justice Douglas, 
dissenting, in South v Peters, 339 U S  276, 
279, 9-1 L  ed 834, P38, 70 S Ct 641:

"There is more to the right (o vote than 
tho right to m a r k  a piece of paper and 
drop it in a box or the right to pull a 
lover in a voting booth. Tho right to vote 
includes tho right to have the ballot 
counted. . . .  It also includes the right 
to have the vote counted at full value 
without dilution or discount . . . That 
federally protected right suffers substan­
tial dilution . . . [where a] fa- — ed 
group [hjas full voting strength . . .
[ana] tho groups not in favor have their 
votes discounted."

30. Litigation challenging the constitu­
tionality of state legislative apportionment 
schemes had been instituted in at least 34

"Beyond noting that we have no cause at this stage to doubt the Dis­trict Court will be able to fashion relief if violations of constitutional rights are found, it  is improper now to consider what remedy would be most appropriate i f  appellants pre­vail at the trial.” 31
•[377 U S  557]•We indicated in Baker, however, that the Equal Protection Clause provides discoverable and manage­able standards for use by lower courts in determining the constitu­tionality of a state legislative ap­portionment scheme, and we stated:“ Nor need the appellants, in order to succeed in this action, ask the Court to enter upon policy determi­nations for which judicially manage- ab'e standards are lacking. Judicial standards under the Equal Protec­tion Clause are well developed and familiar, and it has been open to courts since the enactment of the Fourteenth Amendment to deter­mine, if on the particular facts they must, that a discrimination reflects 

n o  policy, but simply arbitrary and capricious action.”32Subsequent to Baker, we re­manded several cases to the courts below for reconsideration in light 
of that decision.33
States prior to tho end of 1962— within 
nine months of our decision in Baker v 
Carr. See M c K a y .  Political Thickets and 
Crazy Guilts: Reapportionment and Equal 
P> it<- ciui., 01 Mic h  L  R ov  645, 706-710 
(190,1), which contains an appendix s u m­
marizing reapportionmcnt ..litigation 
through the end of 1962. See also David 
nnd Eisenberg, Devaluation of the Urban 
nd Suburban Vote (1961); Goldberg, The 

Statistics of Malapportionment, 72 Yale 
LJ 90 (1962).

31. 369 US, at 198, 7 L  cd 2d at 674.
32. Id., at 226, 7 L  cd 2d at 691.
33. Scholle v  Hare, 369 U S  429, 8 L  ed 

2d 1, 82 S  Ct 910 (Michigan); W M C A ,  
Inc. v Simon, 370 U S  190, 8 L  ed 2d 430, 
82 S It 1234 ( N e w  York).

524 U. S. SU PR E M E 'CO U R T REPORTS 12 L  ed 2d
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377 U S  533, 12 L  ed 2d 506, 84 S Ct 1362In Gray v Sanders, 372 U S 368, 9 L  ed 2d 821, 83 S a  801, we held that the Georgia county unit system, applicable in statewide pri­mary elections, was unconstitutional since it resulted in a dilution j f  the weight of the votes of certain Geor­gia voters merely because of where they resided. After indicating that the Fifteenth and Nineteenth Amendments prohibit a State from overweighting or diluting votes on the basis of race or sex, we stated:"How then can one person be given twice or ten times the voting power of another person in a state­wide election merely because he lives in a rural area or because he lives in the smallest rural county? Once the geographical unit for which a representative is to be chosen is designated, all who par­ticipate in the election are to have an equal vote—whatever their race, whatever their sex, whatever .their 

•[377 U S  558] occupation, ^whatever their income, and wherever their home may be in that geographical unit. This is re­quired by the Equal Protection Clause of the Fourteenth Amend­ment. The concept of ‘we the peo­ple’ under the Constitution visual­izes no preferred class of voters but equality among those who meet the basic qualifications. The idea that every voter is equal to every other voter in his State, when he casts his ballot in favor of one of several competing candidates, underlies many of our decisions.” 3*Continuing, we stated that "there is no indication in the Constitution that homesite or occupation affords a permissible basis for distinguish-
34. 372 US, at 37D-3S0, 9 L  ed 2d at 

829 830
35. Id.', at 381, 9 L  ed 2d at 830.
36- Id., at 376, 9 L  cd 2d at 827. Later 

in the opinion w e  again stated:
“No r  docs the question here have any-

ing between qualified voters within the State.” And, finally, we con­cluded: “ The conception of political equality from the Declaration of In­dependence, to Lincoln’s Gettysburg Address, to the Fifteenth, Seven­teenth, and Nineteenth Amendments can mean only one thing—one per­son, one vote.” 34 •We stated in Gray, however, that that case, "unlike Baker v  Carr,. . . does not .involve a question of the degree to which the Equal Protection Clause of the-Fourteenth Amendment limits the authority of a State Legislature in designing the geographical districts from . which representatives are chosen either for the State Legislature or for the Fed­eral House of Representatives.. . . Nor does it present the ques­tion, inherent in the bicameral form of our Federal Government, whether a State may have one house chosen without regard to population.” 3®
•(377 U S  559]*Of course, in these cases we are faced with the problem not pre­sented in Gray—that of determining the basic standards and stating the applicable guidelines for implement­ing our decision in Baker v  Carr.In Wesberry v Sanders, 376 U S 1, 11 L  ed 2d 481, 84 S C t  526, we held that attacks on the constitu­tionality of congressional districting plans enacted by state legislatures do not present nonjusticiable questions and should not be dismissed gener­ally for “ want of equity.”  W e de­termined that the constitutional test for the validity of congressional dis­tricting schemes was one of substan­tial equality of population among the

thing to do with the compocition of the 
state or federal legislature. A n d  w e  in­
timate no opinion on the constitutional 
phases of that problem be y o n d  w h a t  -we 
said in Baker v Carr . . . Id., at
378, 9 L  ed 2d at 829.
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various districts established by a state legislature for the election of members of the Federal House of Representatives.In that case we decided that an apportionment of congressional seats which “ contracts the value of some votes and expands that of others”  is unconstitutional, since “ the Federal Constitution intends that when qualified voters elect members of Congress each vpte be given as much weight as any other vote . .  . We concluded that the constitutional prescription for election of members of the House of Representatives “ by the People,” construed in its historical context,r ’ ans that as nearly as is practi- c ble one man’s vote in a congres- l nal election is to be worth as much as another’s.”  We further sh "ed:"It would defeat the principle solemnly embodied in the Great Compromise— equal representation in the House for equal numbers of people—for us to hold that, within the States, legislatures may draw the lines of congressional districts in such a way as to give some voters a greater voice in choosing a Con­gressman th .n  others.”37We found further, in Wesberry, that “ our Constitution’s plain objec­tive” was that "of making equal rep- 
•[377 U S  560] resentation *for equal numbers of people the fundamental goal . . . We concluded by stating:"‘No right is more precious in a free country than that of having a voice in the election of those who make the laws under which, as good citizens, we must live. Other rights, even the most basic, are illusory if the right to vote is undermined. Our Constitution leaves no room for

classification of people in a way that unnecessarily abridges this right.” 31Gray and Wesberry are of course not dispositive of or directly con­trolling on our decision in these cases involving state legislative ap­portionment controversies. Admit­tedly, those decisions, in which we held that, in statewide and in con­gressional elections, one person’s vote must be counted equally with those of all other voters in a State, were based on different constitu­tional considerations and wer,?. ad­dressed to rather distinct problems. But neither are they wholly inappo­site. Gray, though not determina­tive here since involving the weight­ing of votes in statewide election^, established the basic principle of equality among voters within a State, and held that voters: cannot be classified, constitutionally, on the basis of where they live, at least with respect to voting in statewide elections. And our decision, in Wes­berry was of course grounded on that language of the Constitution which prescribes that members of the Federal House of Representa­tives are to be chosen “ by the Peo­ple,” while attacks on state legis­lative apportionment schemes, such as that involved in the instant cases, are principally based on the Equal Protection Clause of the Fourteenth Amendment. Nevertheless, Wes­berry clearly established that the fundamental principle of represent­ative government in this country is 
•[377 U S  561] one of equal * representation for equal numbers of people, without re­gard to race, sex, economic status, or place of residence within a State. Our problem, then, is to ascertain, in the instant cases, whether there ara any constitutionally cognizable principles which would justify de­partures from the basic standard of

37. 370 US, ftt 14, 11 L  ed 2d at 490. 38. Id., at 17-18, 11 L  ed 2d at 492.
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527equality among voters in the appor­tionment of seats in state legisla­tures.
111A  predominant consideration in determining whether a State’s legis­lative apportionment scheme con­stitutes an invidious discrimina­tion violative of rights asserted under the Equal Protection Clause is that the rights allegedly impaired are individual and personal in na­ture. As stated by the Court in United States v Bathgate, 246 US 220, 227, 62 L  ed 676, 

H endno te  4 680, 38 S Ct 269, “ [t]he right to vote is per­sonal . . . .” 39 While the result of a court decision in a state legis­lative apportionment controversy may be to require the restructuring of the geographical distribution of seats in a state legislature, the judi­cial focus must be concentrated upon ascertaining whether there has been any discrimination agairst certain of the State’s citizens which con­stitutes an impermissible impair­ment of their constitutionally pro­tected right to vote. Like Skinner v Oklahoma, 316 U S 535, 86 L ed 1655, 62 S Ct 1110, such a case “touches a sensitive and important area of human rights,” nnd “ in­volves one of the basic civil rights of man,” presenting questions of al­leged "invidious discriminations . . . against groups or types of individuals in violation of the con­stitutional guaranty of just and equal laws.”  316 US, at 536, 541, 86 L  ed at 1657,1660. Undoubtedly, the right of suffrage is- a funda- 
*[377 US 562] mental matter *in a free and demo­cratic society. Especially since the

right to exercise the franchise in a free and unimpaired manner is  pre­servative of other basic civil and political rights, any alleged infringe­ment of the right o f citi- 
Headnote 5 zens to vote must be carefully and meticu­lously scrutinized. Almost a  cen­tury ago, in Y ick  Wo v Hopkins, 118 US 356, 30 L  ed 220, the Court referred to “ the political fran­chise of voting”  as “a  fundamental political right, because preservative of all rights.’’ 118 U S , at 370, 30 L  ed at 226.Legislators represent people, not trees or acres. Legislators are elected by voters, not farms or cities or economic interests. A s long as ours is a representative form of gov­ernment, and our legislatures are those instruments of government elected directly by and directly rep­resentative of the people, the right to elect legislators in a free and un­impaired fashion is a  bedrock of our political system. It could hardly be gainsaid that a constitu- 
ncadn ote 6 tional claim had been as­serted by an allegation that certain otherwise qualified voters had been entirely prohibited from voting fo r  members of their state kzielslure. And, i f  a State should provide that the votes of citi­zens in one part of the State should be given two times, or five times, or 10 times the weight of votes of citi­zens in another part of the State, it could hardly be contended that the right to vote o f  those residing in the disfavored areas had not been effec­tively diluted. It  would appear ex­traordinary to suggest th at a State could be constitutionally permitted

39, A s  stnted by Mr. Justice Dougins, 
the rights sought to be vindicnted in a 
suit challenging an apportionment scheme 
are “personal and individual," South V 
Peters, 339 US, at 280, 94 L  cd at 838, and

nre “important political rights of the 
people," MacDougall v  Green, 335 U S  281, 
288, 93 L  ed 3, 9, 69 S  C t  1 (Douglas, J., 
dissenting.)
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U. S. S U P R E M E  C O U R T  R E P O R T S  12 L  ed 2dto enact a law providing that certain of the State’s voters could vote two, five, or 10 times for their legislative representatives, while voters living elsewhere could vote only once. And it is inconceivable that Headnote 7 a state law to the effect that, in counting votes for legislators, the votes of citizens in one part of the State would be multiplied by two, five, or 10, while the votes of persons in another area would be counted only at face value, could be constitutionally sustainable.
•[377 U S  563]O f course, the effect of *state legisla­tive districting schemes which give the same number of representatives to unequal numbers of constituents is identical." Overweighting and overvaluation of the votes of those living here has the certain effect of dilution and undervaluation of the votes of those living there. The resulting discrimination against those individual voters living in dis­favored areas is easily demonstrable mathematically. Their right to vote is simply not the same right to vote as that of those living in a favored part of the State. Tv , five, or

40. A s  stated by Mr. Justice Blnck, dis­
senting, in Colegrove v Green, 328 U S  519, 
569-571, 90 L  ed 1432, 1445, 66 S Ct 1198:

" N o  ono would deny that tho equal pro­
tection clause would . . . prohibit a 
law thnt would expressly give certain 
citizens a half-vote nnd others a full vote. 
. . . [T]hc constitutionally guaranteed 
right to vote and tho right to have on> *s 
vote counted clearly imply tho policy tha-l 
state election systems, no mntter what 
their form, should bo designed to give 
approximately equal weight to each vote 
enst . . . [A] state legislature can­
not deny eligible voters the right to vote 
for Congressmen nnd the right to have 
tlioir vote counted. It can no more destroy 
the effectiveness of their vote in part and 
no moro accomplish this in the n ame of 
‘apportionment* than under any other 
name."

41. 376 US, at 8,11 L  cd 2d at 487. See 
also id, at 17, 11 L  cd 2d nt 492, quoting 
f rom James Wilson, a dclegntc to the

10 of them must vote before the effect of their voting is equivalent to that of their favored neighbor. Weighting the votes of citizens dif­ferently, by any method or means, merely because of where they hap­pen to reside, hardly seems justifi­able. One must be ever Headnote s aware that the Constitu­tion forbids "sophisti­cated as well as simple-minded modes of discrimination.”  Lane v Wilson, 307 U S 268, 275, 83 L  ed 1281, 1287, 59 S C t 872; Gomillion v Lightfoot, 364 U S  339, 342, 5 L  ed 2d 110, 113, 81 S Ct 125. As we stated in Wesberry v Sanders, supra:"We do not believe that the Framers of the Constitution in­tended to permit the same vote- diluting discrimination to be ac­complished through the device of districts containing widely varied numbers of inhabitants. To say that 
•[377 U S  564] a vote is worth 'more in one district than in another would . . . run counter to our fundamental ideas of democratic government . . .

Constitutional Convention and later an 
Associate Justice of this Court, w h o  stnted: 

“[A)ll elections ought to be equal. Elec­
tions are equal, w h e n  a given n u m b e r  of 
citizens, in one part of the state, choose 
ns m n n y  representatives, as are chosen by 
the same n u m b e r  of citizens, in any other 
part of the state. In this manner, the 
proportion of tie representatives and of 
tho constituents will remain invariably 
tho same.'* 2 The W o r k s  of James Wilson 
(Andrews cd 1896) 15.

And, as stated by Mr. Justice Douglas 
in MacDougall v  Green, 336 US, at 288, 
290, 93 L  ed at 9, 10.

"[A] regulation . . . [which] discrim­
inates ngninot the residents of the popu­
lous counties of the state in favor of rural 
sections . . . lacks the equality to which 
the exercise of political rights is entitled 
under the Fourteenth Amen d m e n t .

"Free and honest elections are the very 
foundation of our republican form of gov­
ernment . . . .  Discrimination against
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State legislatures are, historically, the fountainhead of representative government in this country. A  number of them have their roots in colonial times, and substantially antedate the creation of our Nation and our Federal Government. In fact, the first formal stirrings of American political independence are to be found, in large part, in the views and actions of several of the colonial legislative bodies. With the birth of our National Government, and the adoption and ratification of 
•[377 U S  565] the Federal ‘ Constitution, state leg­islatures retained a most important place in our Nation's governmental structure. But representative gov­ernment is in essence self-govern­ment through the medium of elected representatives of the people, and each and every citizen 

Headnote 9 has an inalienable right to full and effective par­ticipation in the political processes of his State’s legislative bodies. Most citizens can achieve this par­ticipation only as qualified voters through the election of legislators to represent them. Full and effective participation by all citi- lieadnotc io zens in state government requires, therefore, that each citizen have an equally effective voice in the election of members of his state legislature. Modern and viable state government needB, nnd the Constitution demands, no less.

could elect a majority of that State’s legislators. To conclude differently, and to sanction minority control of state legislative bodies, would ap­pear to deny majority rights in a way that far surpasses any possible denial of minority rights that m ight otherwise be thought to result. Since legislatures are responsible for enacting laws by which ail citizens are to be governed, they should be bodies which are collectively respon­sive to the popular will. A nd the concept of equal protection has been traditionally viewed as requiring the uniform treatment of persons stand­ing in the same relation to the gov­ernmental action questioned or chal­lenged. W ith respect to 
n e a d n o te  x i  the allocation of legisla- 
H cad no te  12 tive representation, all voters, as citizens of a State, stand in the same relation regardless of where they live. Any suggested criteria for the differen­tiation of citizens are insufficient to justify any discrimination, as to  the weight of their votes, unless rele­vant to the permissible purposes of legislative apportionment. Since the achieving of fair and effective rep- 

• [377 U S  566]resentation for all citizens *is  con-

Logically, in a society ostensibly grounded on representative govern­ment, it would seem reasonable that a majority of the people of a State

cededly the basic aim of legislative apportionment, w e con- Headnoie 13 elude that the E qual T 'o- 
iie&dnote ii tection Clause guaran­tees the opportunity for equal participation by all voters in the election of state legislators. Diluting the weight of votes because of place of residence impairs basic constitutional rights under the

any group or class of citizens in the exer­
cise of these constitutionally protected 
rights of citizenship deprives the electoral 
process of integrity . . . . .

"None would deny that a state law giv­
ing some citizens twice the vote of other 
citizens in either the primary or general 
election would lack that equality which the 

1 12 L e d  2d]— 34

Fourteenth A m e n d m e n t  guarantees. . . . 
The theme of the Constitution is equality 
a m o n g  citizens in the exercise of their 
political rights. The notion that o n e  group 
can be granted greater voting strength 
than another is hostile to our standards 
for popular representative g o v e r n m e n t "  
(Douglas, J., dissenting).



530 U. S. S U P R E M E  C O U R T  R E P O R T S 12 L  ed 2dFourteenth Amendment just as much as invidious discriminations based upon factors such as race, Brown v Board of Education, 347 US 483, 98 L  ed 873, 74 S Ct 686, 38 ALR2d 1180, or economic status, Griffin v Illinois, 351 US 12, 100 L  ed 891, 76 S Ct 585, 55 ALR2d 1055, Douglas v California, 372 US 353, 9 L  ed 2d 811, 83 S Ct 814. Our con­stitutional system amply provides for the protection of minorities by means other than giving them majority control of state legisla­tures. And the democratic ideals of equality and majority rule, which have served this Nation so well in the past, are hardly of any ’ess sig­nificance for the present and the future.We are t >11 that the matter of apportioning representation n a state legislature is a complex and many-faceted one. We are advised that States can rationally consider factors other than population in apportioning legislative representa­tion. We are admonished not to restrict the power of the States to impose differing views as to political philosophy on their cit- neadnotc is izens. We are cautioned 
Headnote ig about the dangers of entering into political thickets and mathematical quag­mires. Our answer is this: a denial

42. 364 US, nt 347, 6 L  cd 2d at 117.
43. Although legislative apportionment 

controversies are generally viewed as in­
volving urban-rural conflicts, m u c h  evi­
dence indlcntes that presently it is the 
fast-growing suburban areas which are 
probably the most seriously underrepre­
sented in m a n y  of our state legislatures. 
And,-while currently the thrust of state 
legislative malapportionment results, in 
most States, in underrepresentation of 
urban nnd suburban nrcus, in earlier times 
cities were in fact overrepresented in a 
number of States. In tho early 19th 
century, certain of the seaboard cities in 
some of the Enstcrn and Southern States

of constitutionally protected rights demands judicial protection; our oath and our office require no less of us. A s stated in Gomillion v Lightfoot, supra:“ When a State exercises power wholly within the domain of state interest, it is insulated from federal judicial review. But such insulation is not carried ovei v hen state power is used as an ..slrument for cir­cumventing a federally protected right.” ”
*[377 U S  567]•To the extent that a citizen's right to vote is debased, he is that much less a citizen. The fact Headnote u  that an individual lives here or there is not a legitimate reason for overweighting or diluting the efficacy of his vote. The complexions of societies and civilizations change, often with amazing rapidity. A  nation once primarily rural in character becomes predominantly urban.”  Representa­tion schemes once fair and equitable become archaic and outdated. But the basic principle of representative government remains, and must re­main, unchanged—the weight of a citizen's vote cannot be made to de­pend on where he lives, neadnot* is Population is, of neces­sity, the starting point for consideration and the controlling

possessed nnd struggled to retain legis­
lative representation disproportionate to 
population, nnd bitterly opposed according 
additional representation to the growing 
inland areas. Conceivably, in some future 
time, urbnn areas might again be in a 
situation of attempting to acquire or retain 
legislative representation in excess of that 
to which, on a population basis, they nre 

entitled. Malapportionment 
Headnote 17 cun, and has historically, run 

in various directions. H o w ­
ever and whenever it does, it is constitu­
tionally impermissible under the Equal 
Protection Clause.

[  1 2  L  e d  2 d ]
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377 U S  533, 12 L  ed criterion for judgment in legislative 

*[377 U S  5CS] apportionment controversies.41 *A citizen, a qualified voter, is no more nor no less so because he lives in the city or on the farm. Headnote 1* This is the clear and strong command of our Constitution's Equal Protection Clause. This is an essential part of the concept of a government of laws and not men. This is at the heart of Lincoln’s vision of "govern­ment of the people, by Headnote 19 the people, [and] for the people.”  The Equal Pro­tection Clause demands no less than substantially equal state legislative representation for all citizens, of all places a . well as of all races.IYWe hold that, as a basic constitu­tional standard, the Equal Protec­tion Clause requires that Headnote 20 the seats in both houses Headnote zi of a bicameral state leg­islature must be appor­tioned on a population basis. Simply stated, an individual’s right to vote for state legislators is unconstitu­tionally impaired when its weight is in a substantial fashion diluted v>hen compared with neadnote 22 votes of citizens living in other parts of the State. Since, under neither the existing
44. The British experience in eradicating 

"rotten boroughs" is interesting and en­
lightening. Parliamentary representation 
is n o w  based on districts of substantially 
equal population, nnd periodic reapportion- 
mcnt is accomplished through independent. 
Boundary Commissions. For a discussion 
of the experience and difficulties in Great 
Britain in achieving fair legislative repre- 
senta ion, sec Edwards, Theoretical and 
Comparative Aspects of Rcapportionment 
and Rcdistricting: With Reference to
Baker v Carr, 16 V and L  Rev 12G5, 1275 
(1962). See also the discussion in Baker 
v Can ,  369 US, at 302-307. 7 L  ed 2d at 
735-738 (Frankfurter, J., dissenting.)

45. Under the existing scheme, Marshall

2d 596, 84 S Ct 1362apportionment provisions nor either of the proposed plans was either of the houses of the Alabama Leg­islature apportioned on a popula­tion basis, the District Court cor­rectly held that all three of these schemes were constitu- Headnote 23 tionally invalid. F u r­thermore, the existing apportionment, and also to a lesser extent the apportionment under the Crawford-Webb Act, presented little more than crazy quilts, completely lacking in rationality, and could be found invalid on that basis alone."
•[377 U S 5 G 9 ]Although *the District Court pre­sumably found the apportionment o f the Alabama House of Representa­tives under the 67-Senator Amend­ment to be acceptable, we conclude that the deviations from a strict population basis are too egregious to permit us to find that that body, under this proposed plan, was ap­portioned sufficiently on a  population basis so as to permit the arrange­ment to be constitutionally sus­tained. Although about 43% of the State’s total population would be re­quired to comprise districts which could elect a majority in that body, only 39 of the 106 House seats were actually to be distributed on a popu­lation basis, as each o f Alabama’s 67 counties was given a t least one representative, and population-vari-

County, with a 1960 population of 48,018, 
Baldwin County, with 49,088, and H o u s t o n  
County, with 50,718, are each given only 
one seat in the A l a b a m a  House, while 
Bullock County, with only 13,462, H e n r y  
County, with 15,286, and L o w n d e s  County, 
with 15,417, are allotted t w o  representa­
tives each. A n d  in the A l a b a m a  Senate, 
under the existing apportionment, a  dis­
trict comprising Lauderdale and Limestone 
Counties had a 1960 population of 98,135, 
and nnother composed of L e e  nnd Russell 
Counties had 96,105. Conversely, L o w n d e s  
County, with only 15,417, and Wi l c o x  
County, with 18,739, are nevertheless sin­
gle-county senatorial districts given one 
Senate scat each.



532 U. S. S U P R E M E  C O U R T  R E P O R T S  12 L  ed 2 dance ratios of close to 5-to-l would have existed. While Headnote 24 mathematical vicety is mot a constitutional req­uisite, one could hardly conclude that the Alabama House, under the proposed constitutional amendment, had been apportioned sufficiently on a p jpulation basis to be sustainable under the requirements of the Equal Protection Clause. And none of the other apportionments of seats in either of the bodies of the Alabama Legislature, under the three plans considered by the District Court, came nearly as close to approaching the required constitutional standard as did that of the House of Repre­sentatives under the 67-Senator Amendment.Legislative apportionment in Ala­bama is signally illustrative and symptomatic of the seriousness of this problem in a number of the States. A t the time this litigation was commenced, there had been no 
*£377 U S  d70] reapportiomnent *of seats in the Ala­bama Legislature for over 60 years.46 Legislative inaction, coupled with the unavailability of any political or judicial remedy,17 had resulted, with the passage of years, in the perpetu­ated scheme becoming little more than an irrational anachronism. Consistent failure by the Alabama Legislature to comply with state constitutional requirements as to the frequency of reapportionment and the bases of legislative repre- seu„ation resulted in a minority strangle hold on the State Legisla­

46. A n  interesting pre-Baker discussion 
of the problem of legislative malapportion­
m e n t  in Alabama is provided in Comment, 
Alabama's Unrepresentative Legislature, 
14 Ala L  R e v  403 (1902).

47. See the cases cited and iPscussed 
in notes 4-5, supra, where the Alabama 
Supreme Court refused even to consider 
tho granting of relief in suits challenging 
the validity of the apportionment of seats

ture. Inequality of representation in one house added to the inequality in the other. With the crazy-quilt existing apportionment virtually conceded to be invalid, the Alabama Legislature offered two proposed plans for consideration by the Dis­trict Court:, neither of which was to be effective until 1966 and neither of which provided for the apportion­ment of even one of the two houses on a population basis. We find that the court below did not err in hold­ing that neither of these proposed reapportionment schemes, consid­ered as a whole, “meets the neces­sary constitutional requirements.” And we conclude that 
Headnote 25 the District Court acted properly in considering these two proposed plans, although neither was to become effective until the 1966 election and the proposed constitutional amendment was scheduled to be submitted to the State’s voters in November 1962.“  

•[377 U S  571] •Consideration by the court below of the two proposed plans was clearly necessary in determining whether the Alabama Legislature had acted effectively to correct the admittedly existing malapportionment, and in ascertaining what sort of judicial relief, if any, should be afforded.
Since neither of the houses of the Alabama Legislature, under any of the three plans considered by the District Court, was apportioned on a population basis, we would be jus-

in the A l a b a m a  Legislature, although it 
stated that the legislature had failed to 
comply with the requirements of the State 
Constitution with respect to legislative 
reappcrtionraent.

48. However, since the Distr^t Court 
iound the proposed const .tution.» a m e n d­
men t  prospectively invalii, it w a s  never in 
fact voted upon by the State’s electorate.

V
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377 U S  533, 12 L  ed tified in proceeding no further. However, one of the proposed plans, that contained in the so-called 67- Senator Amendment, at least super­ficially resembles the scheme of leg­islative representation followed in the Federal Congress. Under this plan, each of Alabama’s 67 counties is allotted one senator, and no coun­ties are given more than one Senate seat. Arguably, this is analogous to the allocation of two Senate seats, in the Federal Congress, to each of the 50 States, regardless of popula­tion. Seats in the Alabama House, under the proposed constitutional amendment, are distributed by giv­ing each of the 67 counties at least one, with the remaining 39 seats being allotted among the more popu­lous counties on a population basis. This scheme, at least at first glance, appears to resemble that prescribed for the Federal House of Represent­atives, where the 435 seats are dis­tributed among the States on a population basis, although each.

49. Resemblances between tho system of 
representation in the Federal Congress 
and the apportionment scheme embodied 
in the 67-Senator A m e n d m e n t  appear to 
be more superficial thun actual. Repre­
sentation in the Federal House of Repre­
sentatives is apportioned by the Constitu­
tion a m o n g  the States in conformity with 
population. While each State is guar­
anteed at least one sent in the House, ns a 
feature of our unique federal system, only 
four Stntes have less than 1/435 of the 
country's, total population, under the I960 
census. Thus, only four seats in the F ed­
eral House arc distributed on a basis other 
than strict population. In '’“bama, on the 
other hand, 40 of the 67 counties have less 
than 1/106 of the Stnt/s total population. 
Thus, under the proposed amendment, 
over J of the total number of seats in the 
Alabama House would tj distributed on 
a basis other than strict population. 
States with nlmost 5 0 %  of the Nntion’s 
total population nre required in order to 
elect a majority of the members of the 
Federal House, though unfair districting 
within some of the States presently re­
duces to about 42% the percentage of the 
country's population which reside n  dis-

2d 506, 84 S Ct 1362State, regardless of its population, is given at least one Congressman. Thus, although there are substan­tial differences in underlying ration- 
*1377 U S  5723 ale t>nd result,4* *the 67-Senator Amendment, as proposed by the Alabama Legislature, at least argu­ably presents for consideration a  scheme analogous to that used fo r apportioning seats in Congress.Much has been written since our decision in Faker v Carr about the applicability of the so-called federal analogy to state legislative appor­tionment arrangements.40 A fte r  considering the matter, the court below concluded that no conceivable analogy could be drawn between the federal scheme and the apportion­ment of seats in the Alabama Legis­lature under the proposed constitu- 
*[377 US 573]Headnote 20 tional ♦amendment.*1 W e agree with the D istrict Court, and find the federal anal­ogy inapposite and irrelevant to

tricts electing individuals comprising &  
majority in the Federnl House. Cf. W e s ­
berry v Sanders, supr.t, holding such con­
gressional districting unconstitutional. 
Only about 4 3 %  of the population of A l a­
b a m a  would live in districts which could 
elect a majority in the A l a b a m a  House, 
under the proposed constitutional a m e n d­
ment. Thus, it could hardly be argued that 
the proposed apportionment of the A l a­
b a m a  House w a s  based on population in a 
w a y  comparable to the apportionment of 
seats in the Federal House a m o n g  the 
States.

50. For a ' thorough statement of the 
arguments against holding the so-called 
■federal analogy applicable to state legis­
lative apportionment matters, see, e.g., M c ­
Kay, Roapportionment and the Federal 
Analogy (National Municipal L e a g u e  
pamphlet 1962); McKay, T h e  Federal 
Analogy and State Appor .ionment S t a n d­
ards, 38 Notre D a m e  La-.v. 487 (1963). 
Sec also Merrill, Blazes for a Trail 
Through the Thicket of Reapportionment, 
16 Okla L  Rev 59, 67-70 (1903).

51. 208 F  Supp, at 438. See the discus­
sion of tho District Court’s holding as to
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state legislative districting schemes. Attempted reliance on the fed­eral analogy appears often to be little more than an after-the-fact rationalization offered in defense of maladjusted state apportionment arrangements. The original consti­tutions of 36 of our States provided that representation in both houses of the state legislatures would be based completely, or predominantly, on population.”  And the Founding Father?- clear1-.* had no intention of establishing s pattern or mod si for the apportion’ nent of seats in state legislatures v hen the system of rep­resentation in the Federal Congress was adopted.”  Demonstrative of this is the fact that the Northwest Ordinance, adopted in the same year, 1787, as the Federal Constitu­tion, provided for the apportion­ment of seats in territorial legisla­tures solely on the basis of popula­tion.51

establishing our type of federalism a group of formerly independent States bound themselves together under one national government. Admittedly, the original 13 States surrendered some of their sover­eignty in agreeing to join together “ to form a more perfect Union.” But at the heart of our constitution­al system remains the concept of separate and distinct governmental entities which have delegated some, but not all, of their formerly held powers to the single national govern­ment. The fact that almost three- fourths of our present States were never in fact independently sover­eign does not detract from our view that the so-called federal analogy is inapplicable as a sustaining prece­dent for state legislative apportion­ments. The developing history and growth of our republic cannot cloud the fact that, at the time cf the in-
*[377 U S  571]*The system of representation in the two Houses of the Federal Con­gress j one ingrained in our Con­stitution, as part of the law of the land. It is one conceived out of compromise and concession indis­pensable to the establishment of our federal republic.55 Arising from unique historical circumstances, it is based on the consideration that in

ception of the system of representa­tion in the Federal Congress, a compromise between the larger and smaller States on this matter avert­ed a deadlock in the Constitutional Convention which had threatened to abort the birth of our Nation. In rejecting an asserted analogy to the federal electoral college in Gray v Sanders, supra, we stated:“ We think the analogies to the
the applicability of the federal analogy 
earlier In this opinion, supra, at 518, 519.

52. Report of Advisory Commission on 
Intergovernmental Relations, Apportion­
ment of State Legislo ;urcs 10-11, 15, G9 
(1962).
53. T h o m a s  Jefferson repeatedly de­

nounced the inequality of representation 
provided for under the 1776 Virginin Con­
stitution and frequently proposed chang­
ing the Stnto Constitution to provide that 
both houses be apportioned on the basis 
of population. In 1816 he wrote that "a 
government is republican in proportion as 
every m e m b e r  composing it hns his equal 
voice in the direction of its concerns . . . 
by representatives chosen by himself 
. . .  Lottcr to Samuel Kercheval, 10

Writings of T h o m a s  Jefferson (Ford cd 
1899) 38. A n d  a few years later, in 1819, 
he stated: “Equal representation is so 
fundamental a principle in a true republic 
that no prejudice can justify its violation 
because tho prejudices themselves cannot 
be jus'iifiod.” Letter to William King, 
Jefferson Papers, Library of Congress, Vol. 
216, p. 386IP

54. Article II, § 14, of the Northwest 
Ordinance of 1787 stated quite specifically: 
‘The inhabitants of the s a M  territory shall 
nlways be entitled to the benefits . • • 
of t proportionate rcpr .sentation of the 
people in the Legislature.”

55. See the discussion in Wesbcr -y v 
Sanders, 376 US, at 9-14, 11 L  cd 2d 487- 
490.
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535electoral college, to districting and redistricting, and other phases of the problems of representation in state or federal legislatures or con­ventions are inapposite. The inclu­sion of the electoral college in the Constitution, as the result of specific historical concerns, validated the collegiate principle despite its inher­ent numerical inequality, but im- 
'[377 U S  5751 plied nothing about the use of *an analogous system by a State in a statewide election. No such specific accommodation of the latter was ever undertaken, and therefore no validation of its numerical inequal­ity ensued.” ”

56. 372 US, at 378, 9 L  cd 2d at 829.

inequitable state legislative appor­tionment scheme be justified on such an asserted basis. This does not necessarily mean that such a plan is irrational or involves something other than a “ republican neadnote 23 form of government.”  We conclude simply th at such a plan is impermissible for the States under the Equal Protection Clause, since perforce resulting, in virtually every case, in submergence of the equal-population principle in at least one house of a state legis­lature.
Political subdivisions of States— counties, cities, or whatever—never were nnd never have been considered as sovereign entities. Rather, they have been traditionally regarded as subordinate governmental instru­mentalities created by the State to assist in the enrrying out of state governmental functions. As stated bv the Court in Hunter v City of Pittsburgh, 207 US 161, 178, 52 L ed 151, 159, 28 S Ct 40, these gov­ernmental units are “created as con­venient agencies for exercising such of the governmental powers of the State as may be entrusted to them," nnd the “ number, nature and dura­tion of the powers conferred upon [them] . . . nnd the territory over which they shall be exercised rests in th>? absolute discretion of the Stale." The relationship of the States to the Federal Government, could hardly be less analogous.

Since we fr u the so-cc’ded federal analogy inapposite to a considera­tion of the constitutional validity of 
*[377 U S  576]Headnote !o state ‘ legislative appor­tionment schemes, we necessarily hold that the Equal Protection Clause requires both houses of a state legislature to be apportioned on a population basis. The right of a citizen to equal rep­resentation and to have his voteall 

m- :ral ,t  to

Thus, Vc conclude that the plan contained in the 67-Senator Amend­ment for apportioning scats in the Alabama Legishlure cannot be sus­tained by recourse to the so-called federal analogy. Nor ^an any other

weighted equally '..ith thosr other citizens in the electic bers of one house of a state legislature would a, little if States could effectively sub­merge the equal-population princi­ple in the apportionment of seats in the other house. I f  sueh a scheme were permissible, an individual citi­zen’s ability to exercise an effective voice in the only instrument of state government directly representative of the people might be almost as effectively thwarted as if  neither hOv.se were apportioned on a popula­tion basis. Deadlock between the two bodies might result in compro­mise and concession on some issues. But fin all too many cases the more probable result would be frustra­tion of the majority will through minority veto in the house not ap­portioned on a population basis.

n r s s s m v >i



536 U. S. S U P R E M E  C O U R T  R E P O R T S 12 L  ed 2dstemming directly from the failure to accord adequate overall legislative representation to all of the State’s citizens on a nondiscriminatory basis. In summary, we can perceive no constitutional difference, with respect to the geographical distribu­tion of state legislative representa­tion, between the two houses of a bicameral state legislature.We do not believe that the concept of bicameralism is rendered anach­ronistic and meaningless when the predominant basis of representation in the two state legislative bodies is required to be the same—popula­tion. A  prime reason for bicam­eralism, modernly considered, is to insure mature and deliberate consid­eration of, and to prevent precipitate action on, proposed legislative meas­ures. - Simply because the control­ling criterion for apportioning rep­resentation is required to be the same in both houses does not mean that there will be no differences in the composition and complexion of the two bodies. Different constit- 
•[377 U S  577] uencies *can be represented in the two houses. One body could be com­posed single-member districts while the other could have at least some multimember districts. The length of terms of the legislators in the separate bodies could .differ. The numerical size of the two bodies could be made to differ, even signifi­cantly, and the geographical size of districts fx-om which legislators nre elected could also be made to differ. And apportionment in one house could be arranged so as to balance off minor inequities in the represen­tation of certain areas in the other house. In summary, these and oth­er factors could be, and are presently in many States, utilized to engender

differing complexions and collective attitudes in the two bodies of a state legislature, although both are appor­tioned substantially on a population basis.
By holding that as a federal con­stitutional requisite both houses of a state legislature must 

Headnote 28 be apportioned on a population basis, we mean that the Equal Protection Clause requires that a State make an honest and good faith effort to construct districts, in both houses of its legislature, as nearly of equal population as is practicable. We realize that it is a practical impossi­bility to arrange legislative districts so that each one has an identical number of residents, or citizens, or voters. Mathematical exactness or precision is hardly a workable con­stitutional requirement.”In Wesberry v Sanders, supra, the Court stated that congressional rep­resentation must be based on popu­lation as nearly as is practicable. In implementing the basic constitu­tional princip' 2  of representative government as enunciated by the Court in Wesberry—equality of 
*[377 U S  578] population *among districts—some- distinctions may well be made be­tween congressional and state legis­lative representation. Since, almost invariably, there is a significantly larger number of seats in state leg­islative bodies to be distributed within a State than congressional seats, it may be feasible to use politi­cal subdivision lines to a greater ex­tent in establishing state legislative districts than in congressional dis­tricting while still affording ade­

VI

57. A s  stated by the Court in Bain Pea- that the machinery of government would 
nut Co. v Pinson, 282 U S  499, 501, 75 L  cd not work if it were not allowed a little 
432, 491, 51 S Ct 228, “W e  must remember play in its joints."

•a
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377 U S  533, 12 L  ed 2d 50G, P. S Ct 1362quate representation to all parts of the State. To do so Headnote 29 would be constitution­ally valid, so long as the resulting apportionment was one based substantially on population and the equal-population principle was not diluted in any significant way. Somewhat more flexibility may therefore be constitutionally permissible with respect to state legislative apportionment than in congressional districting. Lower courts can and assuredly will work out more concrete and specific stand­ards for evaluating state legislative apportionment schemes in the con­text of actual litigation. For the present, we deem it expedient not to attempt to spell out any precise con­stitutional tests. What is marginal­ly permissible in one State may be unsatisfactory in another, depend­ing on the partic ’ar circumstances of the case. Developing a body of doctrine on a case-by-case basis ap­pears to us to provide the most sat­isfactory means of arriving at de­tailed constitutional requirements in the a.rea of state legislative ap­portionment. Cf. Slaughter-House Cases, i5 Wall 36, 78-79, 21 L  cd 394, 409. Thus, we proceed to state here only a few rather general con­siderations which appear to us to be relevant.A State may legitimately desire to maintain the integrity of various political subdivisions, insofar as pos­sible, and provide for compact dis­tricts of contiguous territory in designing a legislative apportion-

58. But cf. the discussion of some of the 
practical problems inherent in the use of 
multimember districts in Lucas v Forty- 
Fourth Gencrnl Assembly of Colorndo, 377 
U S  731-732, 12 L  ed 2d 644, 645.

59. See the discussion of the concept 
of iloterial districts in Davis v Mann, 377 
U S  63G, 687 note 2, 12 L  cd 2d 614, 615.

60. For a discussion of the formal ap-

menf scheme. Valid considerations may underlie such aims. Indis­criminate districting, without any regard for political subdivision or 
•[377 U S  579]•natural or historical boundary lines, may be little more than an open in­vitation to partisan gerrymander­ing. Single-member districts may be the rule in one State, while an­other State migh+ lesire to achieve some flexibility by creating multi- member5* or floterial districts.”  Whatever the means of accomplish­ment, the overriding objective must be substanti. equality of population among the various districts, so that the vote of any citizen is approxi­mately equal in weight to that of any other citizen in the State.History indicates, however, that many States have deviated, to a greater or lesser degree, from the equal-population principle in the ap­portionment of seats in at least one house of their legisla- neadnoie 30 tures.*0 So long as the divergences from a strict population standard are based on legitimate considerations incident to the effectuation of a rational state policy, some deviations from the equal-population principle are con­stitutionally permissible with re­spect to the apportionment of seats in either or both of the two houses of a bicameral state legislature.But neither history Headnot« 31 alone,61 nor economic or 
•[377 U S  580] other sorts of *group interests, are permissible factors in attempting to

portionment formulae prescribed for the 
allocation of seats in state legislatures, see 
Dixon, Apportionment Standards and J u­
dicial Power, 38 Notre D a m e  L aw. 367, 
398-400 (1963). See also T h e  B o o k  of 
the States 1962-1963, 58-62.

61. In rejecting a sugges on that the 
representation of the newer Western States 
in Congress should be limited so that it



U. S. S U P R E M E  C O U R T  R E P O R T S 12 L ed 2djustify  disparities from population- based representation. Citizens, not history or economic interests, cast votes. Considerations of area alone provide an ’■'•sufficient justification for deviat .j from the equal-popu­lation prl eiple. Again, people, not land or trees or pastures, vote. Mod­ern developments and improvements in transportation and communica­tions make rather hollow, in the mid- 1960’s, most claims that deviations from population-based representa­tion can validly be based solely on geographical considerations. Argu­ments for allowing such deviations in order to insure effective represen­tation for sparsely settled areas and to prevent legislative districts from becoming so large that the availa­bility of access of citizens to their representatives is impaired are to­day, . for the must part, uncon­vincing.A  consideration that appears to be of more substance in justifying some deviations from population- based representation in state legis­latures is that of insuring some voice to political subdivisions, as political subdivisions. Several fac­tors make more than in- neadnote 32 substantial claims that a State can rationally con­sider according political subdivisions some independent representation in at least one body of the state legis­

lature, as long as the basic standard of equality of population among dis­tricts is maintained. Local gov­ernmental entities are frequently- charged with various responsibili­ties incident to the operation of state government. In many States much of the legislature’s activity involves the enactment of so-called 
•[377 U S  581] local ^legislation, directed only to the concerns of particular political sub­divisions. And a State may legiti­mately desire to construct districts along political subdivision lines to deter the possibilities of gerry­mandering. However, permitting deviations from population-based representation does not mean that each local governmental unit or political subdivision can be given separate representation, regardless of population. Carried too far, a scheme of giving at least one seat in one house to each political subdi­vision (for example, to each county) could easily result, in many States, in a total subversion of the equal- population principle in that legisla­tive body.8* This would be especial­ly true in a State where the number of counties is large and many of them are sparsely populated, and the number of seats in the legisla­tive body being apportioned does not significantly exceed the number of counties.83 Such a neidrwte 34 result, w» conclude, would be constitutionally impermissible. And careful judicial

would never exceed that of the original 
States, the Constituiional Convention 
plainly indicated its view thnt history alone 
provided an unsatisfactory basis for dif­
ferentiations relating to legislative repre­
sentation. See Wesberry v Sanders, 376 
US, at 14, 11 L  cd 2d at 400. Instead, the 
Northwest Ordinance of 1787, in explicitly 
providing for population-based repnise sta­
tion of those living in the Northwest Ter­
ritory in their territorial legislatures, 
clenrly implied that, as early as the year 
of the birth of our federal system, th-. 
proper basis of the legislative represent!*

tion was regarded as being population.
62. See M c K a y ,  Political Thickets end 

Crazy Quilts: Reapportionment and
Equal Protection, 61 Mich L  Rev 645, 698- 
699 (1963).

63. Determining the size of its legisla­
tive bodies is of course a matter within

the discretion of each individ- 
Uehunote 83 ual State. Nothing in this 

opinion should be read as in­
dicating that there are any federal con­
stitutional .naximums or minimums on the 
size of stilts legislative bodies.
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s c r u t in y  m u s t  o f  c o u r s e  b e  g iv e n , in  
e v a lu a t in g  s t a t e  ap p o r tio n m en t 
s c h e m e s , to  th e  c h a r a c t e r  a s  w e ll  a s  
th e  d e g r e e  o f  d e v ia t io n s  f ro m  a  
s t r i c t  p o p u la tio n  b a s i s .  B u t  i f ,  

e v e n  a s  a  r e s u l t  o f  a  
Headnote 35 c le a r ly  r a t io n a l  s t a t e  

p o lic y  o f  a c c o rd in g  so m e 
l e g i s l a t i v e  r e p r e s e n ta t io n  to  p o lit ic a l 
s u b d iv is io n s , p o p u la tio n  i s  su b ­
m e rg e d  a s  th e  c o n tro ll in g  c o n sid e ra ­
t io n  in  th e  a p p o r t io n m e n t o f  s e a t s  
in  th e  p a r t ic u la r  l e g i s l a t i v e  b od y , 
ih e n  th e  r i g h t  o f  a l l  o f  th e  S t a t e ’s  
c i t i z e n s  to  c a s t  an  e f f e c t iv e  an d  a d e ­
q u a te ly  w e ig h te d  v o t e  w o u ld  be  u n ­
c o n s t itu t io n a l ly  im p a ire d .

•[377 U S 582]
• V II

O ne o f  th e  a r g u m e n t s  f r e q u e n t ly  
o ffe red  a s  a  b a s i s  f o r  u p h o ld in g  a  
S t a t e ’s  l e g i s l a t i v e  a p p o r tio n m e n t a r ­
r a n g e m e n t ,  d e sp ite  s u b s ta n t ia l  d is ­
p a r i t i e s  f ro m  a  p o p u la tio n  b a s i s  in  
e i th e r  o r  both  h o u se s , i s  g ro u n d e d  on 
c o n g re s s io n a l  a p p r o v a l ,  in c id e n t to  
a d m it t in g  S t a t e s  in to  th e  U nion, o f  
s t a t e  a p p o r t io n m e n t p la n s  co n ta in ­
in g  d e v ia t io n s  f ro m  th e  eq u a l-p o p u ­
la tio n  p r in c ip le . P ro p o n e n ts  o f  th is  
a r g u m e n t  co n ten d  t h a t  c o n g re s s io n ­
a l a p p r o v a l  o f  su ch  s c h e m e s , d e sp ite  
theii*  d i s p a r i t ie s  f r o m  p o p u la tio n - 
b a s e  1 r e p r e s e n ta t io n , in d ic a te s  t h a t  
su ch  a r r a n g e m e n t s  a r e  p la in ly  su ffi­
c ie n t  a s  e s t a b l i s h in g  a  “ re p u b lica n  
fo rm  o f  g o v e rn m e n t .”  A s  w e  s ta te d  

in  B a k e r  v  C a r r ,  so m e 
□eadnote 36 q u e s t io n s  r a i s e d  u n d er 
Headnote 37 th e  G u a r a n t y  C lau se  a r e  
Headnote 38 non ju s t i c ia b le ,  w h e r e ' 
neadnote 39 “ p o l i t i c a l”  in  n a tu r e  an d  
Headnote 40 w h e r e  th e r e  i s  a  c le a r  a b ­

s e n c e  o f  ju d i c ia l l y  m a n ­
a g e a b le  s ta n d a r d s .64 N e v e r th e le s s ,

i t  i s  n o t  in c o n s is t e n t  w i t h  t h i s  v i e w  
to  h o ld  th a t ,  d e sp ite  c o n g r e s s io n a l  
a p p r o v a l  o f  s t a t e  l e g i s l a t i v e  a p ­
p o r t io n m e n t p la n s  a t  th e  t im e  o f  a d ­
m is s io n  in to  th e  U n ion , e v e n  th o u g h  
d e v ia t in g  f r o m  t h e  e q u a l -p o p u la t io n  
p r in c ip le  h e r e  e n u n c ia te d , t h e  E q u a l  
P r o te c t io n  C la u se  c a n  a n d  d o e s  r e ­
q u ire  m o re . A n d  a n  a p p o r t io n ­
m e n t s c h e m e  in  w h ic h  b o c h  h o u s e s  
a r e  b a s e d  on  p o p u la t io n  c a n  h a r d ­
l y  b e  c o n sid e re d  a s  f a i l i n g  to  s a t i s f y  
th e  G u a r a n t y  C la u se  r e q u ir e m e n t .  
C o n g re s s  p r e s u m a b ly  d o e s  n o t  
a s s u m e ,  in  a d m it t in g  S t a t e s  in t o  
th e  U n ion , to  p a s s  on a l l  c o n s t i t u ­
t io n a l q u e s t io n s  r e l a t in g  t o  t h e  c h a r ­
a c t e r  o f  s t a t e  g o v e r n m e n ta l  o r g a n i ­
z a t io n . In  a n y  e v e n t ,  c o n g r e s s io n a l  
a p p ro v a l,  h o w e v e r  w e l l -c o n s id e r e d ,  
cou ld  h a r d ly  v a l id a t e  a n  u n c o n s t i tu ­
t io n a l s t a t e  l e g i s l a t i v e  a p p o r t io n ­
m e n t. C o n g re s s  s im p ly  l a c k s  t h e  
c o n s t itu t io n a l  p o w e r  t o  in s u l a t e  
S t a t e s  f ro m  a t t a c k  w i th  r e s p e c t  t o  
a l le g e d  d e p r iv a t io n s  o f  in d iv id u a l  
c o n s t i tu t io n a l  r i g h t s .

•[377 U S 583]
• V III

T h a t  th e  E q u a l  P r o t e c t io n  C la u s e  
r e q u ir e s  t h a t  b o th  h o u s e s  o f  a  s t a t e  

l e g i s l a t u r e  b e  a p p o r -  
ncadnote 4i t io n e d  on a  p o p u la t io n  

b a s i s  d o es n o t  t h a t  
S t a t e s  c a n n o t a d o p t  so m e  r e a s o n a b l e  
p lan  f o r  p e r io d ic  r e v i s io n  o f  t h e i r  
a p p o r t io n m e n t s c h e m e s .  D e c e n n ia l  
r e a p p o r t io n m e n t  a p p e a r s  t o  b e  a  
r a t io n a l  a p p ro a c h  to  r e a d ju s t m e n t  
o f  l e g i s l a t i v e  r e p r e s e n t a t io n  in  o r d e r  
to  t a k e  in to  a c c o u n t  p o p u la t io n  
s h i f t s  an d  g r o w th .  R e a l lo c a t io n  o f  
l e g i s l a t i v e  s e a t s  e v e r y  1 0  y e a r s  c o ­
in c id e s  w ith  th e  p r e s c r ib e d  p r a c t i c e  
in 41 o f  th e  S t a t e s , cs o f t e n  h o n o r e d

64. See 369 U S, at 217-2SJ, 7 L  ed 2d 
c t  GS5-6P4, discussing the nonjusticiability 
o f  malapportionment claims asserted und"r 
the G uaranty Clause.

65. Report o f A dvisory C om m ission on  
intergovernm ental Relations, A p p o rtio n ­
ment o f State L egisla tu res 66 (19 0 2 ). 
Additionally, the constitutions o f se v e n
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m o r e  in  th e  b re a c h  th a n  th t  o b s e r v ­
a n c e ,  h o w e v e r .  I l lu s t r a t i v e l y ,  th e  
A la b a m a  C o n stitu tio n  r e q u ir e s  d e ­
c e n n ia l  re a p p o r tio n m en t, y e t  th e  
l a s t  r e a p p o r t io n m e n t  o f th e  A la ­
b a m a  L e g i s l a t u r e ,  w h en  t h i s  s u i t  
w a s  b r o u g h t ,  w a s  in  1901. L im i t a ­
t io n s  on  th e  f r e q u e n c y  o f r e a p p o r ­
t io n m e n t  a r e  ju s t i f ie d  b y  th e  n eed  
f o r  s t a b i l i t y  an d  c o n tin u ity  in  th e  
o r g a n iz a t io n  o f  th e  l e g i s l a t i v e  r y s -  
t e m , a l th o u g h  u n d o u b te d ly  r e a p p o r ­
t io n in g  no m o re  f r e q u e n t ly  t. ian  
e v e r y  10 y e a r s  le a d s  t c  so m e  im 'v a l ­
a n c e  in  th e  p o p u la tio n  o f  d i s t r i c t s  
t o w a r d  th e  en d  o f  th e  d e c e n n ia l 
p e r io d  an d  a lso  to  th e  d e v e lo p m e n t 
o f  r e s i s t a n c e  to  c h a n g e  on th e  p a r t  

o f  so m e  in cu m b e n t l e g i s -  
neadnote'K  la to r s .  In  s u b s ta n c e ,  w e  
Headnote <3 do n o t r e g a rd  th e  E q u a l 

P ro te c t io n  C la u se  a s  r e ­
q u ir in g  d a i ly ,  m o n th ly , a n n u a l o r  
b ie n n ia l re a p p o r tio n m e n t, so  lo n g  a s  
a  S t a t e  h a s  a  r e a so n a b ly  c o n ce iv e d  
p la n  f o r  p e r io d ic  r e a d ju s t m e n t  o f 
l e g i s l a t i v e  re p re se n ta t io n . W h ile  
w e  do n o t in ten d  to  in d ic a te  t h a t  
d e ce n n ia l re a p p o r tio n m en t i s  a  con ­
s t i tu t io n a l  r e q u is i te ,  c o m p lia n ce  
w i t h  su c h  an  a p p ro a ch  w o u ld  c l e a r -  

*[377 US 581] 
l y  m e e t  th e  m in im a l ‘ r e q u ir e m e n ts  
f o r  m a in ta in in g  a  r e a s o n a b ly  c u r ­
r e n t  s c h e m e  o f  l e g i s la t i v e  r e p r e s e n ­
t a t io n .  A n d  w e  do n o t m e a n  to  
in t im a te  t h a t  m o re  f r e q u e n t  r e a p ­
p o r t io n m e n t w o u ld  not b e  c o n s t i tu ­
t io n a l ly  p e rm is s ib le  c t  p r a c t i c a b l y  
d e s i r a b le .  B u t  i f  re a p p o r t io n m e n t 
w e r e  a c c o m p lish ed  w ith  l e s s  f r e ­
q u e n c y , i t  w o u ld  a s s u r e d ly  b e  con ­
s t i tu t io n a l l y  s u s p e c t

I X

A lth o u g h  g e n e r a l  p r o v i s io n s  o f

th e  A la b a m a  C o n st itu t io n  p ro v id e  
t h a t  th e  a p p o r t io n m e n t  o f  s e a t s  in  
b o th  h o u s e s  o f  t h e  A la b a m a  L e g ­
i s l a t u r e  sh o u ld  b e  o n  a  p o p u la tio n  
b a s i s ,  o th e r  m o re  d e t a i le d  p ro v is io n s , 
c l e a r l y  m a k e  c o m p lia n c e  w i t h  b o th  
s e t s  o f  r e q u ir e m e n t s  im p o ss ib le .  
W ith  r e s p e c t  to  th e  o p e r a t io n  o f  t h e  
E q u a l P r o t e c t io n  C la u se ,  i t  m a k e s  
no d if fe r e n c e  w h e t h e r  a  S t a t e ’s  a p ­
p o r t io n m e n t s c h e m e  i s  em b o d ied  in  
i t s  c o n s t i tu t io n  o r  in  s t a t u t o r y  p ro ­
v is io n s .  In  th o se  S t a t e s  w h e r e  t h e  
a l le g e d  m a la p p o r t io n m e n t  h a s  r e ­
su lt e d  f r o m  n o n co m p lia n ce  w i t h  
s t a t e  c o n s t i t u t io n a l  p ro v is io n s  
w h ic h , i f  co m p lie d  w i t h ,  w o u ld  r e s u l t  
in  an  a p p o r t io n m e n t  v a l id  u n d er th e  
E q u a l P r o t e c t io n  C la u se ,  th e  ju d i ­
c ia l  t a s k  o f  p r o v id in g  e f f e c t iv e  r e ­

l i e f  w o u ld  a p p e a r  to  b e  
Headnote 44 r a t h e r  s im p le .  W e a g r e e  
neadnote 45 w ith  t h e  v i e w  o f th e  D i s -  
Headnoie 46 t r i c t  C o u r t  t h a t  s t a t e  
H e adnote 47 c o n s t i t u t io n a l  p r o v is io n s  

sh o u ld  b e  d eem ed  v io la ­
t i v e  o f t h e  F e d e r a l  C o n st itu t io n  o n ly  
w h e n  v a l id l y  a s s e r t e d  c o n st itu t io n a l 
r i g h t s  co u ld  n o t  o th e r w i s e  b e  p ro ­
te c te d  an d  e f f e c tu a t e d .  C le a r ly ,  
c o u r ts  sh o u ld  a t t e m p t  to  a cco m m o ­
d a te  t i l ?  r e l i e f  o rd e r e d  to  th e  a p p o r ­
t io n m e n t  p r o v i s io n s  o f  s t a t e  c o n s t i ­
tu t io n s  in s o f a r  a s  i s  p o s s ib le .  B u t  i t  
i s  a lso  q u it e  c l e a r  t h a t  a  s t a t e  l e g i s l a ­
t i v e  a p p o r t io n m e n t  s c h e m e  is  no h is s  
v io l a t i v e  o f  th e  F e d e r a l  C o n stitu tio n  
w h e n  i t  i s  b a s e d  on  s t a t e  c o n s t i tu ­
t io n a l  p r o v i s io n s  w h ic h  h a v e  b ee n  
c o n s i s t e n t l y  co m p lie d  w i t h  th a n  
w h e n  r e s u l t in g  f r o m  a  n o n com p li­
a n c e  w i t h  s t a t e  c o n s t itu t io n a l r e ­
q u ir e m e n t s .  W h e n  th e r e  i s  a n  u n ­
a v o id a b le  c o n f lic t  b e tw e e n  th e  F e d ­
e r a l  a n d  a  S t a t e  C o n stitu tio n , th e  
S u p r e m a c y  C la u se  o f  c o u r se  co n tro ls .

other States either require or perm it re- also The Book o f the S tates 19G2-1963, 58- 
apportionment o f legislative representation 62. 
m ore frequently than every 10 years. S :o
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* X

W e do n o t c o n s id e r  h e re  th e  diffi­
c u lt  q u e s t io n  o f  th e  p ro p e r  r e m e d ia l 
d e v ic e s  w h ic h  f e d e r a l  c o u r ts  sh o u ld  
u t i l i z e  in  s t a t e  l e g i s l a t i v e  a p p o rtio n ­
m e n t c a s e s .* 8 R e m e d ia l  te c h n iq u e s  
in t h i s  n e w  a n d  d e v e lo p in g  a r e a  o f  
th e  la w  w il l  p r o b a b ly  o f te n  d if fe r  
w ith  th e  c ir c u m s ta n c e s  o f  t h e  c h a l ­
le n g ed  a p p o r t io n m e n t an d  a  v a r i e t y  
o f lo c a l co n d itio n s. I t  i s  en o u gh  to  

s a y  n o w  th a t ,  o n ce  a  
Headnote 48 S t a t e ’s  l e g i s l a t i v e  ap p o r ­

t io n m e n t s c h e m e  h a s  
been  fo u n d  to  b e  u n c o n st itu tio n a l, i t  
w o u ld  b e  th e  u n u su a l c a s e  in  w h ic h  a  
c o u r t  w o u ld  be ju s t i f i e d  in n o t t a k ­
in g  a p p ro p r ia te  a c t io n  to  in su re  t h a t  
no f u r t h e r  e le c t io n s  a r e  co n d u cted  
u n d er  th e  in v a lid  p lan . H o w ev e r , 
u n d er c e r ta in  c ir c u m s ta n c e s ,  su ch  a s  
w h e r e  a n  im p en d in g  e le c tio n  is  im ­
m in en t an d  a  S t a t e ’s  e le c tio n  m a ­
c h in e r y  i s  a l r e a d y  in  p r o g r e s s ,  eq u i­
t a b le  c o n s id e ra t io n s  m ig h t  j u s t i f y  a  
c o u r t  in  w ith h o ld in g  th e  g r a n t in g  
o f  im m e d ia te ly  e f f e c t i v e  r e l ie f  in a  
l e g i s l a t i v e  a p p o r t io n m e n t c a s e , e ve n  
th o u g h  th e  e x i s t in g  a p p o rtio n m en t 
s c h e m e  w a s  fo u n d  in v a lid . In  

a w a r d in g  o r  w ith h o ld in g  
liendnote 49 im m e d ia te  r e l ie f ,  a  co u r t  

i s  e n t it le d  to  an d  sh o u ld  
c o n sid e r  th e  p r o x im it y  o f  a  f o r t h ­
co m in g  e le c tio n  an d  th e  m e ch a n ic s  
an d  c o m p le x it ie s  o f  s t a t e  e le c tio n  
la w s ,  an d  sh o u ld  a c t  an d  r e l y  up^n 
g e n e r a l  e q u ita b le  p r in c ip le s . W ith  
r e s p e c t  to  th e  t im in g  o f  r e l ie f ,  a  

c o u r t  can  r e a s o n a b ly  e n - 
Headnote so d e a v o r  to  a v o id  a  d is ­

ru p t io n  o f  th e  e le c tio n  
p r o c e s s  w h ich  m ig h t  r e s u l t  f ro m  r e ­
q u ir in g  p r e c ip i t a t e  c h a n g e s  t h a t  
cou ld  m a k e  u n re a so n a b le  o r  e m b a r ­
r a s s in g  d em a n d s on a  S t a t e  in  a d -

65. C f. Baker v  Carr, 309 US ISC, 198, 
7 L  ed 2d 003, 074, 82 S Ct 091. See also 
309 U S, a t 250-251, 7 L  cd 2d at 705 
(Douglas, J., concurring), and passages

2d 506, 84 S C t 1302 
j u s t in g  to  th e  re q u ir e m e n ts  o f  t h e  
c o u r t ’s  d e c re e . A s  s t a t e d  b y  M r .  
J u s t i c e  D o u g la s , c o n c u r r in g  in  B a k e r  
v  C a rr , “ a n y  r e l i e f  a c co rd ed  c a n  bo-, 
fa sh io n e d  in  th e  l i g h t  o f  w e l l -k n o w n  
p r in c ip le s  o f  e q u i t y . ’ ’87

•[377 U S  586]

*W e fe e l  t h a t  th e  D is t r i c t  C o u r t i n  
th i s  c a s e  a c te d  in a  m o st  p r o p e r  a n d  
co m m en d ab le  m a n n er . I t  in i t i a l l y -  
a c te d  w i s e l y  in  d e c lin in g  t o  s t a y  t h e  
im p en d in g  p r im a r y  e le c tio n  in  A l a ­
b a m a , an d  p r o p e r ly  r e f r a in e d  f r o m  
a c t in g  f u r th e r  u n til th e  A la b a m a  
L e g i s l a t u r e  h ad  b een  g i v e n  a n  o p ­
p o r tu n ity  to  r e m e d y  th e  a d m i t t e d  
d is c r e p a n c ie s  in  th e  S t a t e ’s  l e g i s l a ­
t i v e  a p p o r tio n m en t s c h e m e , w h i l e  
in i t ia l ly  s t a t in g  so m e  o f  i t s  v i e w s  
to  p ro v id e  g u id e lin e s  f o r  l e g i s l a t i v e  

ac '.on. A nd i t  c o r r e c t l y  
Headnote 5i r e c o g n ize d  t h a t  l e g i s l a ­

t i v e  r e a p p o r t io n m e n t  i s  
p r im a r i l y  a  m n tte r  f o r  l e g i s l a t i v e  
c o n sid e ra t io n  an d  d e t e r m in a t io n ,  
an d  t h a t  ju d ic ia l  r e l ie f  b e c o m e s  a p ­
p r o p r ia te  o n ly  w h en  a  l e g i s l a t u r e  
f a i l s  to  re a p p o r tio n  a c c o rd in g  to  f e d ­
e r a l  c o n st itu t io n a l r e q u i s i t e s  in  a  
t im e ly  fa sh io n  a f t e r  h a v in g  h a d  a n  
a d e q u a te  o p p o r tu n ity  to  d o  so . A d ­
d it io n a lly ,  th e  c o u r t  b e lo w  a c t e d  
w ith  p ro p e r  ju d ic ia l  r e s t r a in t ,  a f t e r  
th e  A la b a m a  L e g i s la t u r e  h a d  -f -. i l e d  
to  a c t  e f f e c t i v e ly  in r e m e d y in g  t h e  
c o n st itu t io n a l d e f ic ie n c ie s  in  t h e  
S t a t e ’s  l e g i s l a t i v e  a p p o r t io n m e n t  
sch e m e , in o rd e r in g  i t s  o w n  t e m p o ­
r a r y  r e a p p o r tio n m e n t p la n  in to  e f ­
f e c t ,  a t  a  t im e  s u f f ic ie n t ly  e a r l y  t o  
p e r m it  th e  h o ld in g  o f  e l e i ' - 'o n s  p u r ­
s u a n t  to  t h a t  p la n  w i t h o u t  g r e a t  
d iff icu lty , an d  in p r e s c r ib in g  a  p la n  
a d m it t e d ly  p ro v is io n a l in  p u r p o s e  s o  
a s  n o t to  u su rp  th e  p r i m a r y  r e ­
sp o n s ib i l i t y  f o r  r e a p p o r t io n m e n t  
w h ic h  r e s t s  w ith  th e  l e g i s l a t u r e .

from  Baker quoted in this opinion, a n te , 
at 524, and infra.

67. 369 US, at 260, 7 L  cd 2d a t 705.
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W e  fin d , th e r e fo r e ,  t h a t  th e  a c ­
t io n  ta k e n  b y  th e  D is t r i c t  C o u rt in  

t h i s  c a s e ,  in  o rd e r in g  
H e a d n o t e  52 in to  e f fe c t  a  r e a p p o r t io n - 

. m e n t  o f  b o th  h o u se s  o f  
th e  A la b a m a  L e g i s l a tu r e  f o r  p u r ­
p o s e s  o f  th e  1962 p r im a r y  an d  g e n ­
e r a l  e le c t io n s , b y  u s in g  th e  b e s t  
p a r t s  o f  th e  tw o  p ro p o sed  p la n s  
w h ic h  i t  h a d  fo u n d , a s  a  w h o le , to  
b e  in v a lid ,68 w a s  a n  a p p r o p r ia te  an d  

• [377 US 587] 
• w e ll -co n s id e re d  e x e r c i s e  o f  ju d ic ia l  
p o w e r . A d m it t e d ly ,  th e  lo w e r  
c o u r t ’s  o rd e re d  p lan  w a s  in ten d ed  
o n ly  a s  a  t e m p o r a r y  an d  p ro v is io n a l 
m e a s u r e  an d  th e  D is t r ic t  C o u rt co r ­
r e c t l y  in d ic a te d  t h a t  th e  p lan  w a s  in ­
v a l id  a s  a  p e rm a n e n t ap p o rtio n m en t. 
In  r e ta in in g  ju r isd ic t io n  w h ile  d e ­
f e r r i n g  a  h e a r in g  on th e  i s su a n c e  o f

S E P A R A T E
M r. J u s t i c e  C la rk , c o n c u r r in g  in 

th e  a ff irm a n ce .

T h e  C o u rt g o e s  m u ch  b eyo n d  th.^ 
n e c e s s i t i e s  o f  th is  c a s e  in l a y in g  
d o w n  a  n e w  "e q u a l  p o p u la tio n " p r in ­
c ip le  fo r  s t a t e  l e g i s l a t i v e  a p p o r tio n ­
m e n t. T h is  p r in c ip le  s e e m s  to  b e  an  
o f f sh o o t  o f  G r a y  v  S a n d e r s ,  372  U S  
3 6 8 , 381, 9 L  ed 2d 821, 831, 83 S  
C t 801 (1 9 6 3 ) ,  i. e ., "o n e  p e rso n , one 
v o t e ,”  m o d ified  b y  th e  " n e a r l y  a s  i s  
p r a c t i c a b le "  ad m o n itio n  o f  W e s ­
b e r r y  v  S a n d e r s ,  376 U S 1, 8, 11 L  
e d  2d 481, 487 , 84 S  C t 526 (1 9 6 4 ) .1

•1377 US 588]
W h e th e r  " n e a r l y  a s  i s  * p r a c t ic a b le ”  
m e a n s  "o n e  p e rso n , one v o t e ”  q u a li ­
fied  b y  " a p p r o x im a t e ly  e q u a l"  o r 
" s o m e  d e v ia t io n s "  o r b y  th e  im p o s ­
s ib i l i t y  o f  "m a th e m a t ic a l  n i c e t y "  i s

69. Although the D istrict Court indi­
cated that the apportionment of the Alu- 
bnma House under the 07-Sonator Amend­
m ent was valid and acceptable, we of 
course reject that determination, which 
w e rcgnrd ns m erely precatory nnd advis­
ory since the court below found the over­
a ll plan, under the proposed constitutional 
amendment, to be unconstitutional. See

a  fin a l in ju n c t io n  in  o rd e r  to  g i v e  
th e  p r o v i s io n a l ly  r e a p p o r t io n e d  l e g ­
i s l a t u r e  a n  o p p o r t u n i t y  to  a c t  e f ­
f e c t i v e l y ,  t h e  c o u r t  b e lo w  p ro c e e d e d  
in  a  p ro p e r  f a s h io n .  S in c e  th e  D is ­
t r i c t  C o u rt  e v in c e d  i t s  r e a l i z a t io n  
t h a t  i t s  o rd e re d  r e a p p o r t io n m e n t  
cou ld  n o t b e  s u s t a in e d  a s  t h e  b a s i s  
f o r  c o n d u c t in g  t h e  1966  e le c t io n  o f  
A la b a m a  l e g i s l a t o r s ,  a n d  a v o w e d l y  
in te n d s  to  t a k e  s o m e  f u r t h e r  a c t io n  
sh o u ld  th e  r e a p p o r t io n e d  A la b a m a  
L e g i s l a t u r e  f a i l  t o  e n a c t  a  c o n s t i t u ­
t io n a l ly  v a l id ,  p e r m a n e n t  a p p o r t io n ­
m e n t  s c h e m e  in  th e  in te r im , w e  
a ffirm  t h e  ju d g m e n t  b e lo w  a n d  r e ­
m a n d  th e  c a s e s  f o r  f u r t h e r  p r o c e e d ­
in g s  c o n s i s t e n t  w i t h  th e  v i e w s  
s t a t e d  in  t h i s  o p in io n .

I t  is  so  o rd e re d .

O PIN IO N S
n o t c l e a r  f r o m  t h e  m a jo r i t y ’s  u s e  
o f  th e s e  v a g u e  a n d  m e a n in g le s s  
p h r a s e s .  B u t  w h a t e v e r  th e  s t a n d ­
a rd , t h e  C o u rt a p p l i e s  i t  to  e a c h  
h o u se  o f  th e  S t a t e  L e g i s l a t u r e .

I t  s e e m s  to  m e  t h a t  a ll t h a t  th e  
C o u rt n eed  s a y  in  t h i s  c a s e  i s  t h a t  
e a c h  p la n  c o n s id e r e d  b y  th e  t r in l  
c o u r t  i s  " a  c r a z y  q u i l t , "  c l e a r l y  r e ­
v e a l in g  in v id io u s  d is c r im in a t io n  in 
e a c h  h o u se  o f  t h e  L e g i s l a t u r e  an d  
th e r e fo r e  v io l a t i v e  o f  th e  E q u a l  P r o ­
te c t io n  C la u se . S e e  m y  c o n c u r r in g  
o p in ion  in  B a k e r  v  C a r r ,  369  U S  186, 
2 5 3 -2 5 8 , 7 L  ed  2 d  663 , 7 0 6 -7 0 9 ,  82 
S  C t 691  (1 9 6 2 ) .

I ,  th e r e fo r e ,  d o  n o t r e a c h  th e  q u e s ­
tio n  o f  th e  s o -c a l l e d  " f e d e r a l  a n -

208 F  Supp, a t 440-441. See the .-.incus- 
sion earlier in this opinion, supra, 531, 532.

1. Incidentally, noithcr o f these cnees, 
upon which the C ourt bases its opinion, 
is npposite. G ra y  involved the use of 
G eorgia ’s county -mit rule in the elec­
tion o f United S ta tes  Senators and W es­
berry w as a congressional apportionment 
case.
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a lo g y .”  E u t  in m y  v ie w ,  i f  one 
h o u se  o f  th e  S t a t e  L e g i s l a t u r e  m e e t s  
th e  p o p u la tio n  s ta n d a r d , r e p r e s e n t a ­
tio n  in  th e  o th e r  h o u se  m ig h t  in ­
c lu d e  so m e  d e p a r tu r e  f ro m  i t  so  a s  
to  t a k e  in to  a cco u n t, on a  r a t io n a l  
b a s i s ,  o th e r  f a c to r s  in  o rd e r  to  a f ­
fo rd  so m e  r e p r e s e n ta t io n  to  th e  v a r i ­
o u s e le m e n ts  o f  th e  S t a t e .  S e e  m y  
d is s e n t in g  op in ion  in L u c a s  v  F o r t y -  
F o u r th  G en era l A s s e m b ly  o f  Colo­
ra d o , 377  U S  741 , 12 L  ed  2d 650 , 
84 S  C t 1472.

M r. J u s t i c e  S t e w a r f ,
A ll  o f  th e  p a r t ie s  h a v e  a g r e e d  w ith  

th e  D is t r ic t  C o u rt’s  f in d in g  t h a t  l e g ­
i s l a t i v e  in ac tio n  fo r  so m e  60 y e a r s  
in  t i :*  f a c e  o f  g r o w th  an d  s h i f t s  in 
p o p u la tio n  h a s  c o n v e r te d  A la b a m a ’s  
l e g i s l a t i v e  a p p o r tio n m e n t p la n  en ­
a c te d  in 1901 in to  on e c o m p le te ly  
la c k in g  in r a t io n a l i t y .  A c c o rd in g ly ,  
f o r  th e  re a so n s  s t a t e d  in m y  d is s e n t ­
in g  opin ion  in  L u c a s  v  F o r t y -F o u r t h ’ 
G en era l A s s e m b ly  o f C o lorado , in f r a ,  
p . 581 [p u b lish e d  in t h i s  e d it io r  a s  
p a r t  o f  W M C A  v  L o m e n zo ] I  w o u ld  
a ffirm  th e  ju d g m e n t  o f  th e  D is t r ic t  
C o u rt h o ld in g  th a t  t h i s  a p p o r t io n ­
m e n t v io la te d  th e  E q u a l P ro te c t io n  
C lau se .

I  a lso  a g r e e  w ith  th e  C o u rt t h a t  
i t  w a s  p ro p e r  f o r  th e  D is t r i c t  C ourt, 
in  f r a m in g  a  r e m e d y , to  a d h e re  a s

t  [This opinion nlso npplios to W M CA, 
Inc. v Lomenzo (No. 20), p. 508, infra; 
Mainland Committee for F air  Representa­
tion v Tawes (No. 29), p. 595, infra; DaviB 
v  Mann (No. 09), p. 009, infra; Roman v 
Slncock (No. 307), p. C20, infra; nnd 
Lucas v  Forty-Fourth Genera. Assem bly 
of the State of Colorado (No. 508), p. 032, 
infrn.]

1. Alabnma, Colorado, Delaware, M ary­
land, New York, Virginia.

2. In the V irginia case, Davis v  Mann, 
377 U S 078, 12 L ed 2d 009, 81 S Ct 1453, 
tho defendants introduced an exhibit pre­
pared by the staff of the Bureau of Public 
Administration of the U niversity of V ir­
ginia in which the Virginia Legislature,

2d 500, 84 S C t 1302
T 3 7 7  US5S9J 

c lo s e ly  * a s  p r a c t ic a b le  to  t h e  a p p o r ­
t io n m e n ts  a p p ro v e d  b y  t h e  r e p r e ­
s e n t a t i v e s  o f  th e  p eo p le  o f  A la b a m a ,  
a n d  to  a ffo rd  th e  S t a t e  o f  A la b a m a  
fu l l  o p p o r tu n ity ,  c o n s i s t e n t  w i t h  th e  
re q u ir e m e n ts  o f  th e  F e d e r a l  C o n st i­
tu tio n , to  d e v i s e  i t s  own. s y s t e m  o f  
le g i s l a t i v e  a p p o r t io n m e n t .

M r. J u s t i c e  H a r la n , d i s s e n t in g . f
In  th e se  c a s e s  th e  C o u rt h o ld s  t h a t  

s e a t s  in  th e  l e g i s l a t u r e s  o f  s i x  
S t a t e s 1 a r e  a p p o r tio n e d  in  w a y s  t h a t  
v io la t e  th e  F e d e r a l  C o n s t itu t io n . 
U n d e r th e  C o u rt’s  r u l in g  i t  i s  b ou n d  
to  fo llo w  th a t  th e  l e g i s l a t u r e s  in  a l l  
b u t a  f e w  o f  th e  o th e r  44  S t a t e s  w i l l  
m e e t  th e  s a m e  fa te .*  T h e s e  d e c i ­
s io n s , w ith  W e sb e r r y  v  S a n d e r s ,  3 7 6  
U S  1, 11 L  ed 2 d  481 , 84  S  C t 5 2 8 , 
in v o lv in g  c o n g re s s io n a l  d i s t r i c t i n g  
b y  th e  S ta t e s ,  an d  G r a y  v  S a n d e r s ,  
372  U S 368, 9 L  ed 2d 8 2 1 , 83 S  C t 
801, r e la t in g  to  e le c t io n s  f o r  s t a t e ­
w id e  office, h a v e  th e  e f f e c t  o f  p la c in g  
b a s ic  a s p e c t s  o f  s t a t e  p o l i t i c a l  s y s ­
te m s  u n d er th e  p e r v a s i v e  o v e r lo r d ­
sh ip  o f th e  f e d e r a l  j u d i c i a r y .  O n ce 
a g a in ,8 I  m u s t  r e g i s t e r  m y  p ro ­
t e s t .

•[377 US 590]
* P r e l i m i n a r y  S t a t e m e n t .

T o d a y ’s  h o ld in g  i s  t h a t  ithe E q u a l  
P ro te c t io n  C la u se  o f  th e  F o u r t e e n t h  
A m en d m en t r e q u ir e s  e v e r y  S t a t e  to  
s t r u c tu r e  i t s  l e g i s l a t u r e  s o  t h a t  a l l

now held to be unconstitutionally appor­
tioned, was rnnkod eighth am ong the 60 
States in "representativeness," with pop­
ulation taken as the basis o f representa­
tion. The Court notes th a t before tho 
epd of 19C2, litigation a tta ck in g  the ap­
portionment of state leg is la tu res had te e n  
instituted in at least 34 S ta te s . A n te, p . 
524, note 30. See infra, p. 555.

3. Sec Baker v Carr, 369 U S  186, 330, 
7 L  ed 2d 663, 750, 82 S C t C91, and the 
dissenting opinion of F ra n k fu rter, J., in 
which I joined, id., 363 U S a t  266, 7 L  ed 
2d at 714; Gray v  Sanders, 372 U S  368, 
382, 9 L ed 2d 821, 831, 83 S C t  801; W es­
berry v Sanders, 376 U S 1, 20, 11  L  ed 2d 
481, 494, 84 S Ct 526.
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th e  m e m b e r s  o f  e a c h  h o u se  r e p r e s e n t  
s u b s t a n t i a l l y  th e  s a m e  n u m b er  o f 
p e o p le ;  o t h r r  f a c t o r s  m a y  b e  g iv e n  
p l a y  o n ly  to  th e  e x te n t  t h a t  th e y  do 
n o t  s i g n i f i c a n t l y  e n c ro a c h  on th is  
b a s i c  “ p o p u la t io n ”  p r in c ip le . W h a t ­
e v e r  m a y  b e  th o u g h t  o f  th i s  h o ld in g  
a s  a  p ie c e  o f  p o l it ic a l  id e o lo g y— an d  
e v e n  o n  t h a t  s c o r e  th e  p o lit ic a l  h i s ­
t o r y  a n d  p r a c t i c e s  o f  th is  c o u n t r y  
f r o m  i t s  e a r l i e s t  b e g in n in g s  le a v e  
w id e  ro o m  f o r  d e b a te  ( s e e  th e  d is ­
s e n t in g  o p in io n  o f  F r a n k f u r t e r ,  J . ,  
in  B a k e r  v  C a r r ,  369 U S  186, 266, 
3 0 1 -3 2 3 ,  7 L  ed  2d 663, 714 , 7 3 4 -  
7 4 6 , 82  S  C t 6 9 1 )— I  th in k  ic  d e ­
m o n s t r a b le  t h a t  th e  F o u r te e n th  
A m e n d m e n t  d o c s  n o t im p o se  th is  
p o l i t i c a l  t e n e t  on th e  S t a t e s  o r  a u ­
t h o r i z e  th i s  C o u rt to  do so .

T h e  C o u r t ’s  c o n st itu t io n a l d is c u s ­
s io n ,  fo u n d  in  i t s  op in ion  in  th e  A la ­
b a m a  c a s e s  (N o s . 23, 27 , 41, a n te , p. 
5 0 6 )  a n d  m o re  p a r t i c u l a r l y  a t  p a g e s  
5 2 7 -5 3 1  th e r e o f ,  i s  r e m a r k a b le  ( a s ,  
in d e e d , i s  t h a t  fo u n d  in  th e  s e p ­
a r a t e  o p in io n s  o f  m y  B ro th e r s  S t e w ­
a r t  a n d  C la rk , a n te , pp . 543, 5 4 2 ) fo r  
i t s  f a i lu r e  to  a d d r e s s  i t s e l f  a t  a l l  to  
t h e  F o u r te e n th  A m e n d m e n t a s  a  
w h o le  o r  to  th e  l e g i s l a t i v e  h i s t o r y  
o f  th e  A m e n d m e n t p e r t in e n t  to  th e  
m a t t e r  a t  h a n d . S tr ip p e d  o f  a p h o r ­
i s m s ,  th e  C o u r t ’s  a r g u m e n t  b o ils  
d o w n  to  th e  a s s e r t io n  th a t  a p p e l ­
l e e s '  r i g h t  to  v o te  h a s  b een  in v id i ­
o u s l y  “ d e b c 3 e d "  o r  “ d ilu te d ”  b y  s y s ­
t e m s  o f  a p p o r tio n m e n t w h ich  e n t it le  
th e m  to  v o te  f o r  f e w e r  l e g i s la to r s  
th a n  o th e r  v o t e r s ,  an  a s s e r t a t io n  
w h ic h  i s  t ie d  to  th e  E q u a l P ro te c t io n  
C la u s e  o n ly  b y  th e  c o n s t itu t io n a lly

f r a i l  t a u t o lo g y  th a t  
“ e q u a l.”

12  L  ed  2d  

‘ e q u a l”  m e a n s

H a d  th e  C o u r t  p a u s e d  to  p ro b e  
m o re  d e e p ly  in to  th e  m a t t e r ,  i t  w o u ld  
h a v e  fo u n d  t h a t  th e  E q u a l  P r o t e c - ’ 
tio n  C la u se  w a s  n e v e r  in te n d e d  to  

*[377 US 591] 
in h ib it  th e  S t a t e s  in  c h o o s in g  * a n y  
d e m o c r a t ic  m e th o d  t h e y  p le a s e d  f o r  
th e  a p p o r t io n m e n t  o f  t h e i r  l e g i s ­
l a tu r e s .  T h i s  i s  sh o w n  b y  th e  la n ­
g u a g e  o f  t h e  F o u r te e n t h  A m e n d ­
m e n t ta k e n  a s  a  w h o le , b y  th e  u n d e r ­
s t a n d in g  o f  th o s e  w h o  p ro p o se d  an d  
r a t i f ie d  i t ,  a n d  b y  th e  p o l i t i c a l  p r a c ­
t i c e s  o f  th e  S t a t e s  a t  th e  t im e  th e  
A m e n d m e n t w a s  a d o p te d . I t  i s  co n ­
f irm e d  b y  n u m e ro u s  s t a t e  a n d  co n ­
g r e s s io n a l  a c t io n s  s in c e  th e  ad o p tio n  
o f  th e  F o u r te e n t h  A m e n d m e n t, a n d  
b y  th e  co m m o n  u n d e r s t a n d in g  o f  
th e  A m e n d m e n t  a s  e v id e n c e d  b y  s u b ­
s e q u e n t  c o n s t i tu t io n a l  a m e n d m e n ts  
an d  d e c is io n s  o f  t h i s  C o u r t  b e fo r e  
B a k e r  v  C a r r ,  s u p r a ,  m a d e  a n  a b r u p t  
b r e a k  w i t h  th e  p a s t  in  1 9 6 2 .

T h e  f a i lu r e  o f  th e  C o u rt to  co n ­
s id e r  a n y  o f  th e s e  m a t t e r s  c a n n o t 
b e  e x c u se d  o r  e x p la in e d  b y  a n y  co n ­
c e p t  o f  " d e v e lo p in g ”  c o n s t itu t io n a l ­
ism . I t  i s  m e a n in g le s s  to  s p e a k  o f  
c o n s t itu t io n a l  “ d e v e lo p m e n t”  w h e n  
b o th  th e  l a n g u a g e  a n d  h i s t o r y  o f  th e  
c o n tro l l in g  p r o v i s io n s  o f  th e  C o n sti­
tu t io n  a r e  w h o l l y  ig n o r e d . S in c e  i t  
can , I  th in k , b e  sh o w n  b e y o n d  d o u b t 
t h a t  s t a t e  l e g i s l a t i v e  a p p o r t io n ­
m e n ts ,  a s  s u c h ,  a r e  w h o l ly  f r e e  o f 
c o n s t i tu t io n a l  l im ita t io n s ,  s a v e  su ch  
a s  m a y  b e  im p o se d  b y  th e  R e p u b li ­
c a n  F o r m  o f  G o v e rn m e n t C la u se  
(C o n st, A r t  IV , § 4 ) , 4 th e  C o u rt’s  
a c t io n  n o w  b r in g in g  th e m  w ith in  th e

4. T h at clause, which m anifestly has no 
b earin g on the claims mudc in these cnses, 
see V  E lliot’s Debates on the Adoption 
o f the Federal Constitution (18-15), 332- 
333, could not ii. any event be tho founda­
tion fo r  judicial relief. Luther v  Borden, 
7  H ow 1, 42-44, 12 L  ed 2d 581, 599; Ohio 
ex  rel. B ryant v  Akron Metropolitan Park

D istrict, 281 U S  74, 79-80, 74 L  ed 710, 715, 
50 S Ct 228, 60 A L R  1460; Highland Farm s 
D airy, Inc. v  A gnew , 300 U S  608, 612, 81 
L  ed 835, 839, 57 S C t  549. In B aker 
v  Carr, supra, 3G9 U S  a t  227, 7 L  ed 2d 
at 691, the C ourt stated  th a t reliance on 
the Republican Form  o f Government 
Clause "w ould be fu tile .”
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p u r v ie w  o f  th e  F o u r te e n th  A m e n d ­
m e n t a m o u n ts  to  n o th in g  le s s  th a n  
a n  e x e r c i s e  o f  th e  a m e n d in g  p o w e r  
b y  t h i s  C o u r t

So  f a r  a s  th e  F e d e r a l  C o n stitu tio n  
i s  co n ce rn ed , th e  c o m p la in ts  in  th e s e  
c a s e s  sh o u ld  a l l  h a v e  b e e n  d ism is s e d  
b e lo w  f o r  f a i lu r e  to  s t a t e  a  c a u s e  o f  

•[377 U S 592] 
a c tio n , b e c a u se  w h a t  * h a s  b een  a l ­
le g e d  o r  p ro v e d  s h o w s  n o  v io la t io n  
o f  a n y  c o n st itu t io n a l r i g h t

B e fo r e  p ro c e e d in g  to  m y  a r g u ­
m e n t i t  sh o u ld  b e  o b s e r v e d  th a t  
n o th in g  done in  B a k e r  v  C a r r ,  s u p ra ,  
o r  in  th e  tw o  c a s e s  t h a t  fo llo w e d  in  
i t s  w a k e ,  G r a y  v  S a n d e r s  an d  W e s ­
b e r r y  v  S a n d e r s ,  s u p r a ,  f r o m  w h ic h  
th e  C o u rt q u o te s  a t  so m e  le n g th , 
fo r e c lo s e s  th e  co n c lu sio n  w h ic h  I  
re a c h .

B a k e r  d ec id ed  o n ly  t h a t  c la im s  
su ch  a s  th o se  m a d e  h e re  a r e  w ith in  
th e  co m p e te n ce  o f  th e  f e d e r a l  c o u r ts  
to  a d ju d ic a te .  A lth o u g h  th e  C o u rt 
s t a t e d  a s  i t s  co n c lu s io n  t h a t  th e  
a l le g a t io n s  o f  a  d e n ia l o f  eq u a l p ro ­
te c t io n  p r e s e n te d  “ a  ju s t i c ia b le  co n ­
s t i tu t io n a l  c a u s e  o f  a c t io n ,”  369  U S , 
a t  237 , 7 L  ed  2d a t  697, i t  i s  e v id e n t  
f ro m  th e  C o u rt’s  o p in io n  t h a t  i t  
w a s  co n ce rn ed  a l l  b u t  e x c lu s i v e ly  
w ith  j u s t i c i a b i l i t y  a n d  g a v e  no s e r i ­
o u s a t te n t io n  to  th e  q u e st io n  w h e th ­
e r  th e  E q u a l P r o te c t io n  C la u se  
to u c h e s  s t a t e  l e g i s l a t i v e  a p p o r t io n ­
m en ts .* . N e ith e r  th e  o p in io n  o f  th e  
C o u rt n o r a n y  o f  th e  c o n c u r r in g

5. It  is fa ir  to say  that, beyond dis­
cussion of a large number of cases having 
no relevance to this question, the Court's 
views on this subject were fu lly  stated 
in the compass of a single sentence: “ Ju­
dicial standards under the Equal Protection 
Clause are well developed and fam iliar, and 
it  has been open to courts since the en­
actment of the Fourteenth Amendment to 
determine, if on the particular fa cts  they 
must, that a discrimination reflects no 
policy, but simply arb itrary nnd capricious 
action.”  369 US, at 226, 7 L  ed 2d at 691, 

112 L e d  2dJ— 35

2d 506, 84 S C t 1362 
o p in io n s  co n sid e re d  th e  r e l e v a n t  
t e x t  o f  th e  F o u r te e n th  A m e n d m e n t  
o r  a n y  o f  th e  h i s to r i c a l  m a t e r i a l s  
b e a r in g  on t h a t  q u e s t io n . N o n e  o f  
th e  m a t e r ia l s  w a s  b r ie f e d  o r  o th e r ­
w i s e  b ro u g h t  to  th e  C o u r t 's  a t t e n ­
tio n .*  :

•[377 U S 593]
* In  th e  G r a y  c a s e  th e  C o u rt e x ­

p r e s s l y  la id  a s id e  th e  a p p l i c a b i l i t y  
to  s t a t e  l e g i s l a t i v e  a p p o r t io n m e n t s  
o f  th e  “ on e p e r so n , on e v o t e ”  t h e o r y  
th e r e  fo u n d  to  r e q u ir e  th e  s t r i k i n g  
d o w n  o f  th e  G e o rg ia  c o u n t y  u n i t  
s y s t e m .  S ee  372  U S , a t  3 7 6 , 9 L  e d  
5’d a t  827, a n d  th e  c o n c u r r in g  o p in ­
ion  o f  S t e w a r t ,  J . ,  jo in e d  b y  C la r k ,  
J . ,  id ., a t  3 8 1 -3 8 2 , 9 L  ed  2 d  a t  8 3 1 .

In  W e sb e r r y ,  in v o lv in g  c o n g r e s ­
s io n a l d i s t r ic t in g ,  th e  d e c is io n  r e s t e d  
on A r t  I ,  § 2, o f  th e  C o n s t itu t io n . 
T h e  C o u rt e x p r e s s l y  d id  n o t r e a c h  
th e  a r g u m e n t s  p u t f o r w a r d  c o n c e rn ­
in g  th e  E q u a l P r o t e c t io n  C la u se .  
S e e  376 U S , a t  8, n o te  1 0 , 11 L  e d  
2d a t  487.

T h u s  i t  s e e m s  a b u n d a n t ly  c l e a r  
th a t  th e  C o u rt i s  e n t i r e l y  f r e e  to  d e a l  
w ith  th e  c a s e s  p r e s e n t ly  b e f o r e  i t  in  
l i g h t  o f  m a te r ia l s  n o w  c a l le d  to  i t s  
a t te n t io n  f o r  th e  f i r s t  t im e .  T o  
th e se  I  n o w  tu rn .

I

A .  T h e  L a n g u a g e  o f  t h e  F o u r ­

t e e n t h  A m e n d m e n t .

T h e  C o u rt r e l ie s  e x c lu s i v e l y  o n

E xcept perhaps fo r  the "c ra z y  q u ilt”  
doctrine of my Brother C lark, 369 U S , a t  
251, 7 L  ed 2d a t 705, nothing is added to  
this by any of the concurring opinions, id ., 
a t 241, 265, 7 L  ed 2d a t 700, 713.

6. The cryptic remands in Scholle v  
Hare, 369 US 429, 8 L  ed 2d 1, 82 S  C t  
916, and W M CA, Inc., v  Simon, 370 U S  
190, 8 L  ed 2d 430, 82 S C t  1234, on th e 
authority of Baker, had nothing to sa y  qq 
the question now before th e Qourt,
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t h a t  p o rt io n  o f  § 1 o f th e  F o u r te e n th  
A m e n d m e n t  w h ic h  p r o v id e s  t h a t  no 
S t a t e  sh a l l  “ d e n y  to  a n y  p e r so n  
w i t h in  i t s  ju r is d ic t io n  th e  eq u a l p ro ­
t e c t io n  o f  th e  la w s ,”  a n d  d is r e g a r d s  
e n t i r e l y  th e  s ig n if ic a n c e  o f  § 2, 
w h ic h  r e a d s :

“ R e p r e s e n ta t iv e s  sh a l l  b e  a p p o r ­
t io n e d  a m o n g  th e  s e v e r a l  S t a t e s  a c ­
c o r d in g  to  th e i r  r e s p e c t iv e  n u m b e r s  
c o u n t in g  th e  w h o le  n u m b er  o f  p e r ­
s o n s  in  e a c h  S ta te ,  e x c lu d in g  In d i ­
a n s  n o t t a x e d .  B u t  w h e n  t h e  r i g h t  

t o  v o t e  a t  a n y  e l e c t i o n  f o r  th e  ch o ice  
o f  e le c to r s  f o r  P r e s id e n t  an d  V ic e  
P r e s id e n t  o f  th e  U n ite d  S ta te s ,  R e p ­
r e s e n t a t i v e s  in  C o n g re s s , t h e  e x e c ­

u t i v e  a n d  J u d i c i a l  o f f i c e r s  o f  a  S t a t e ,  

o r  t h e  m e m b e r s  o f  t h e  L e g i s l a t u r e  

t h e r e o f ,  i s  d e n i e d  to  a n y  o f  th e  m a le  
in h a b it a n t s  o f  su ch  S ta te ,  b e in g  
tw e n t y -o n e  y e a r s  o f  a g e ,  an d  c i t i z e n s  
o f  th e  U n ited  S t a t e s ,  o r  i n  a n y  w a y  

a b r i d g e d ,  e x c e p t  fo r  p a r t ic ip a t io n  in 
•[377 US 594] 

re b e llio n , o r  ’ o th e r  c r im e , th e  b a s i s  
o f  r e p r e s e n ta t io n  th e r e in  sh a l l  b e 
re d u ce d  in  th e  p ro p o r tio n  w h ic h  th e  
n u m b e r  o f  su ch  m a le  c i t i z e n s  sh a l l  
b e a r  to  th e  w h o le  n u m b e r  o f  m a le  
c i t i z e n s  tw e n ty -o n e  y e a r s  o f  a g e  in  
su c h  S t a t e .”  (E m p h a s i s  a d d ed .)

T h e  A m en d m en t i s  a  s in g le  te x t .  
I t  w a s  in tro d u ce d  an d  d is c u s se d  a s  
su c h  in  th e  R e co n s tru c t io n  C om ­
m it t e e ,7 w h ic h  r e p o r te d  i t  to  th e  
C o n g re :3 . I t  w a s  d is c u s se d  a s  a  
u n it  in  C o n g re s s  an d  p ro p o se d  a s  
a  u n it  to  th e  States,®  w h ich  ra t if ie d  
i t  a s  a  u n it . A  p ro p o sa l to  s p l i t  up 
th e  A m en d m e n t an d  su b m it  e a c h  
se c t io n  to  th e  S t a t e s  a s  a  s e p a r a t e  
a m e n d m e n t w a s  r e je c te d  b y  th e  
Senate.®  W h a te v e r  one m ig h t  t a k e  
to  be th e  a p p lic a t io n  to  th e se  c a s e s  
o f  th e  E q u a l P ro te c t io n  C la u se  i f  i t

7. See the Journal of the Committee, re­
printed in Kendrick, The Journal o f the 
JM nt Committee of F ifteen on Recon­
struction (1914), 83-117.

s to o d  a lo n e , I  a m  u n a b le  to  u n d e r ­
s ta n d  th e  C o u r t ’s  u t t e r  d i s r e g a r d  o f  
th e  se co n d  s e c t io n  w h ic h  e x p r e s s l y  
r e c o g n iz e s  t h e  S t a t e s ’ p o w e r  to  
d e n y  “ o r  in  a n y  w a y ”  a b r id g e  th e  
r i g h t  o f  t h e i r  in h a b i t a n t s  to  v o te  
f o r  “ th e  m e m b e r s  o f  th e  [ S t a t e ]  
L e g i s l a t u r e , ”  a n d  i t s  e x p r e s s  p r o v i ­
s io n  o f  a  r e m e d y  f o r  su c h  d e n ia l  o r 
a b r id g m e n t .  T h e  c o m p re h e n s iv e  
s c o p e  o f  th e  s e c o n d  s e c t io n  a n d  i t s  
p a r t i c u l a r  r e f e r e n c e  to  th e  s t a t e  l e g ­
i s l a t u r e s  p r e c lu d e d  th e  s u g g e s t io n  
t h a t  th e  f i r s t  s e c t io n  w a s  in ten d e d  
to  h a v e  th e  r e s u l t  r e a c h e d  b y  th e  
C o u rt to d a y .  I f  in d e ed  th e  w o rd s  
o f  th e  F o u r t e e n t h  A m e n d m e n t sp e a k  
f o r  th e m s e lv e s ,  a s  th e  m a jo r i t y ’s  
d i s r e g a r d  o f  h i s t o r y  s e e m s  to  im p ly , 
t h e y  s p e a k  a s  c l e a r l y  a s  m a y  be 
a g a in s t  th e  c o n s t ru c t io n  w h ic h  th e  
m a jo r i t y  p u t s  o n  th e m . B u t  w e  a r e  
n o t l im ite d  to  th e  la n g u a g e  o f  th e  !
A m e n d m e n t i t s e l f .  *

*[377  US 5951 j
* B . P r o p o s a l  a n d  R a t i f i c a t i o n  o f  \

t h e  A m e n d m e n t . «

T h e  h i s t o r y  o f  th e  a d o p tio n  o f  th e  
F o u r te e n t h  A m e n d m e n t  p r o v id e s  ‘
c o n c lu s iv e  e v id e n c e  t h a t  n e ith e r  -j,
th o se  w h o  p r o p o se d  n o r  th o se  w h o  *
r a t i f ie d  th e  A m e n d m e n t b e lie v e d  i
t h a t  th e  E q u a l  P r o t e c t io n  C lau se  
l im ite d  th e  p o w e r  o f  th e  S t a t e s  to  I
a p p o r t io n  t h e i r  l e g i s l a t u r e s  a s  th e y  J-l
s a w  f i t .  M o r e o v e r ,  th e  h i s to r y  -I
d e m o n s t r a t e s  t h a t  th e  in te n t io n  to  
l e a v e  t h i s  p o w e r  u n d is tu r b e d  w a s  g
d e l ib e r a t e  a n d  w a s  w id e l y  b e lie v e d  J
to  b e  e s s e n t i a l  to  th e  a d o p tio n  o f th e  '|
A m e n d m e n t. ij

( i )  P r o p o s a l  o f  t h e  a m e n d m e n t  i n  y
C o n g r e s s . — A  re so lu t io n  p ro p o s in g  i|j
w h a t  b e c a m e  th e  F o u r te e n th  ' i

8. See the debnto3 in C ongress, Cong 
Globe, 39th Cong, 1st Sess, 2459-3149, 
passim  (I860) (hereafter G lobe).

9. Globe 3040.
[12  L e d  2d]
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A m e n d m e n t w a s  r e p o r te d  to  b o th  
h o u se s  o f  C o n g re s s  b y  th e  R eco n ­
s t r u c t io n  C o m m ittee  o f  F i f t e e n  on 
A p r i l  30 , 1866 .10 T h e  f i r s t  tw o  s e c ­
t io n s  o f  th e  p ro p o se d  a m e n d m e n t 
r e a d :

" S e c . 1. N o S t a t e  sh a l l  m a k e  o r  
e n fo r c e  a n y  l a w  w h ic h  s h a l l  a b r id g e  
th e  p r i v i l e g e s  o r  im m u n it ie s  o f  c i t ­
i z e n s  o f  th e  U n ited  S t a t e s ;  n o r  sh a l l  
a n y  S t a t e  d e p r iv e  a n y  p e rso n  o f  l i f e ,  
l ib e r t y ,  o r  p r o p e r t y  w ith o u t  due 
p r o c e s s  o f  l a w ; n o r d e n y  to  a n y  p e r ­
so n  w i t h in  i t s  ju r i s d ic t io n  th e  eq u a l 
p ro te c t io n  o f  th e  la w s .  •

“ S e c .  2 . R e p r e s e n ta t iv e s  sh a l l  b e  
a p p o r tio n e d  a m o n g  th e  s e v e r a l  
S t a t e s  w h ic h  m a y  b e  in c lu d ed  w ith in  
th is  U n ion , a c c o r d in g  to  th e i r  r e ­
s p e c t iv e  n u m b e r s , c o u n t in g  th e  
w h o le  n u m b e r  o f  p e r so n s  in  ea ch  
S ta te ,  e x c lu d in g  In d ia n s  n o t ta x e d .  
B u t  w h e n e v e r ,  in  a n y  S ta te ,  th e  
e le c t iv e  f r a n c h i s e  sh a l l  b e  d en ied  to  
a n y  p o r t io n  o f  i t s  m a le  c i t i z e n s  n o t 
l e s s  th a n  tw e n t y -o n e  y e a r s  o f  a g e ,  
o r  in  a n y  w a y  a b r id g e d  e x c e p t  f o r  
p a r t ic ip a t io n  in  re b e llio n  o r  o th e r  
c r im e , th e  b a s i s  o f  r e p re s e n ta t io n  
in  su c h  S t a t e  s h a l l  b e  red u ced  in  th e  
p ro p o r t io n  w h ic h  th e  n u m b e r  o f 

•[377 US 506] 
su ch  m a le  c i t i z e n s  * sh n ll b e a r  to  th e  
w h o le  n u m b e r  o f  m a le  c i t i z e n s  n o t 
le s s  th a n  tw e n t y -o n e  y e a r s  o f  a g e . " 11

In  th e  H o u se , T h a d d e u s  S te v e n s  
in tro d u ce d  d e b a te  on th e  re so lu tio n  
on  M a y -8 . In  h is  o p en in g  r e m a r k s ,  
S t e v e n s  e x p la in e d  w h y  h e  su p p o rte d  
th e  re so lu t io n  a lth o u g h  i t  f e l l  “ f a r  
s h o r t ”  o f  h is  w i s h e s :

10. Globe 2265, 2286.
11. A s reported in the House. Globe 

2286. For prior versions o f the Amend­
ment in the Reconstruction Committee, see 
Kendrick, op cit, supra, note 7, 83-117. 
Tho work of the Reconstruction Commit­
tee is discussed in Kendrick, suprn, nnd 
F lack, Tho Adoption of the Fourteenth 
Amendment (1D0B), 65-130, passim.

12. Globe 2450.
13. Ibid. Stevens w as referrin g to n

“ I  b e l ie v e  i t  i s  a l l  t h a t ‘c a n  b e  o b ­
ta in e d  in  th e  p r e s e n t  s t a t e  o f  p u b l i c  
o p in io n . N o t o n ly  C o n g re s s  b u t  th e  
s e v e r a l  S t a t e s  a r e  to  b e  c o n su lte d .  
U p on  a  c a r e fu l  s u r v e y  o f  th e  w h o le  
g ro u n d , w e  d id  n o t  b e l i e v e  t h a t  
n in e te e n  o f  th e  lo y a l  S t a t e s  co u ld  
b e  in d u ced  to  r a t i f y  a n y  p r o p o s i t io n  
m o re  s t r in g e n t  th a n  th is .” 1*

. *

In  e x p la n a t io n  o f  t h i s  b e l i e f ,  h e  
a sk e d  th e  H o u se  to  r e m e m b e r  “ t h a t  
th r e e  m o n th s  s in c e , a n d  m o r e ,  t h e  
c o m m itte e  r e p o r t e d  an d  th e  H o u s e  
a d o p te d  a  p ro p o se d  a m e n d m e n t  f i x ­
in g  th e  b a s i s  o f  r e p r e s e n t a t io n  in  
su ch  w a y  a s  w o u ld  s u r e l y  h a v e  s e ­
c u re d  th e  e n fr a n c h is e m e n t  o f  e v e r y  
c i t i z e n  a t  n o  d is t a n t  p e r io d ,”  b u t  
t h a t  p ro p o sa l h a d  b een  r e j e c t e d  b y  
th e  S e n a te .11 I

H e th en  e x p la in e d  th e  im p a c t  o f  
th e  f i r s t  s e c t io n  o f  th e  p r o p o s e d  
A m en d m e n t, p a r t i c u l a r l y  th e  E q u a l  
P ro te c t io n  C la u se .

“ T h is  a m e n d m e n t . . .  a l l o w s  
C o n g re s s  to  c o r r e c t  th e  u n ju s t  l e g ­
is la t io n  o f  th e  S t a t e s ,  so  f a r  t h a t  t h e  

•[377 U S 597]
* la w  w h ic h  o p e r a te s  upon  o n e  m a n  
s h a l l  o p e r a te  e q u a l l y  u p o n  a l l .  
W h a te v e r  l a w  p u n ish e s  a  w h i t e  m a n  
f o r  a  c r im e  s h a l l  p u n ish  t h e  b la c k  
m an  p r e c i s e ly  in  th e  s a m e  w a y  a n d  
to  th e  s a m e  d e g r e e .  W h a t e v e r  l a w  
p r o t e c t s  th e  w h i te  m a n  s h a l l  a f f o r d  
‘e q u a l ' p ro te c t io n  to  th e  b la c k  m a n . 
W h a te v e r  m e a n s  o f  r e d r e s s  i s  a f ­
fo rd e d  to  one sh a l l  b e  a f fo rd e d  to  a l l .  
W h a te v e r  l a w  a l lo w s  th e  w h i t e  m a n  
to  t e s t i f y  in  c o u r t  s h a l l  a l l o w  t h e

p rop r ed amendment to the C on stitution  
which provided th at “ whenever th e  elec­
tive franchise shall be denied or abridged 
in nny State on account o f race  o r color, 
all persons therein o f such race o r  color 
shall be excluded from the basis o f  rep re­
sentation." Globe 535. It  passed the 
House, id., at 538, but did not m uster the 
necessary two-thirds vote in th e Sen ate, 
id., at 1289.



1 '

'i

TJ. S . S U P R E M E  C O U R T R E P O R T S 12 L  ed 2d

m a n  o f  c o lo r  to  do th e  sa m e . T h e se  
a r e  g r e a t  a d v a n t a g e s  o v e r  th e i r  
p r e s e n t  co d e s . N o w  d if fe r e n t  de­
g r e e s  o f  p u n ish m e n t a r e  in flic ted , 
n o t  on  a c c o u n t  o f  th e  m a g n itu d e  o f 
t h e  c r im e , b u t  a c c o rd in g  to  th e  c o lc r  
o f  th e  s k in .  N o w  co lo r  d isq u a lif ie s  
a  m a n  f r o m  t e s t i f y in g  in  c o u r t s ,  o r 
b e in g  t r i e d  in  th e  s a m e  w a y  a s  w h ite  
m e n . I  n e ed  n o t e n u m e ra te  th e se  
p a r t i a l  a n d  o p p r e s s iv e  l a w s .  U n le ss  
th e  C o n st itu t io n  sh o u ld  r e s t r a in  
th e m  th o se  S t a t e s  w i l l  a l l ,  I  f e a r ,  
k e e p  u p  th is  d is c r im in a t io n , an d  
c r u s h  to  d e a th  th e  h a te d  f r e e d -  
m e n .” 14

H e  tu rn e d  n e x t  to  th e  seco n d  s e c ­
t io n , w h ic h  h e  s a id  he co n sid e re d  
" t h e  m o s t  im p o r ta n t  in  th e  a r t i ­
c le .” 16 I t s  e f fe c t ,  h e  s a id ,  w a s  to  fix  
“ th e  b a s i s  o f  r e p r e s e n ta t io n  in  Con­
g r e s s . ” 10 In  u n m is ta k a b le  te rm s , 
h e  r e c o g n iz e d  th e  p o w e r  o f  a  S t a t e  
to  w ith h o ld  th e  r i g h t  to  v o t e :

“ I f  a n y  S t a t e  s h a l l  e x c lu d e  a n y  o f 
h e r  a d u l t  m a le  c i t i z e n s  f r o m  th e  
e le c t iv e  f r a n c h i s e ,  o r a b r id g e  th a t  
r i g h t ,  sh e  s h a l l  f o r f e i t  h e r  r i g h t  to 
r e p r e s e n ta t io n  in  th e  s a m e  p ro p o r ­
t io n . T h e  e f fe c t  o f  th is  p ro v is io n  
w i l l  b e  e i th e r  to  co m p e l th e  S t a t e s  
to  g r a n t  u n iv e r s a l  s u f f r a g e  o r  so  to 
s h e a r  th e m  o f  th e i r  p o w e r  a s  to  k eep  
th e m  f o r e v e r  in  a  h o p e le s s  m in o r i ty  
in  th e  n a t io n a l G o ve rn m en t, both  
l e g i s l a t i v e  a n d  e x e c u t iv e .” 17

•[377 US 598]
"C lo s in g  h is  d is c u s s io n  o f  th e  s e c ­

o n d  se c t io n , h e  n o ted  h is  d is l ik e  f o r  
th e  f a c t  th a t  i t  a l lo w e d  “ th e  S ta te s  
to  d is c r im in a te  [w i t h  r e s p e c t  to  th e  
r i g h t  to  v o te ]  a m o n g  th e  s a m e  c la s s ,

an d  r e c e iv e  p ro p o r t io n a te  c r e d i t  in  
r e p r e s e n ta t io n .” 11

T o w a r d  th e  en d  o f  th e  d e b a t e  
th r e e  d a y s  l a t e r ,  M r . B in g h a m , t h e  
a u th o r  o f  th e  f i r s t  s e c t io n  in  th e  
R e co n s tru c t io n  C o m m itte e  a n d  i t s  
l e a d in g  p ro p o n e n t,19 c o n c lu d e d  h i s  
d is c u s s io n  o f  i t  w i t h  th e  f o l l o w in g :

“ A llo w  m e, M r . S p e a k e r ,  in  p a s s ­
in g ,  to  s a y  t h a t  t h i s  a m e n d m e n t  
t a k e s  f r o m  no S t a t e  a n y  r i g h t  t h a t  
e v e r  p e r ta in e d  to  i t .  N o  S t a t e  e v e r  
h a d  th e  r i g h t ,  u n d e r  th e  f o r m s  o f  
l a w  o r  o th e r w is e ,  to  d e n y  t o  a n y  
f r e e m a n  th e  e q u a l p r o te c t io n  o f  th e  
l a w s  o r  to  a b r id g e  th e  p r i v i l e g e s  o r  
im m u n it ie s  o f  a n y  c i t i z e n  o f  t h e  R e ­
p u b lic , a lth o u g h  m a n y  o f  th e m  h a v e  
a s su m e d  a n d  e x e r c i s e d  th e  p o w e r ,  
a n d  th a t  w ith o u t  r e m e d y .  T h e  

a m e n d m e n t  d o c s  n o t  g i v e ,  a s  t h e  

s e c o n d  s e c t i o n  s h o w s ,  t h e  - p o w e r  t o  

C o n g r e s s  o f  r e g u l a t i n g  s u f f r a g e  i n  

t h e  s e v e r a l  S t a t e s " 3 0  ( E m p h a s i s  
a d d e d .)

H e im m e d ia t e ly  c o n t in u e d :

“ T h e  s e c o n d  s e c t i o n  e x c l u d e s  t h e  

c o n c l u s i o n  t h a t  b y  t h e  f i r s t  s e c t i o n  

s u f f r a g e  i s  s u b j e c t e d  t o  c o n g r e s ­

s i o n a l  l a i v ;  s a v e ,  in d e ed , w i t h  th is  
e x c e p t io n , t h a t  a s  th e  r i g h t  in  th e  
p eo p le  o f  e a c h  S t a t e  to  a  r e p u b lic a n  
g o v e rn m e n t  a n d  to  c h o o se  th e i r  
R e p r e s e n ta t iv e s  in  C o n g r e s s  i s  o f  
th e  g u a r a n t e e s  o f  th e  C o n st itu t io n , 
b y  th is  a m e n d m e n t a  r e m e d y  m ig h t  
b e  g iv e n  d i r e c t l y  f o r  a  c a s e  su p p o se d  
b y  M a d iso n , w h e r e  t r e a s o n  m ig h t  
c h a n g e  a  S t a t e  g o v e r n m e n t  f r o m  a  

•[377 US 599] 
re p u b lic a n  to  a  " d e s p o t i c  g o v e r n ­
m en t, a n d  th e r e b y  d e n y  s u f f r a g e  to  
th e  p e o p le ."11 ( E m p h a s i s  a d d e d .)

20. Globe 2542.
21. Ibid. I t  is evident from  the context 

of tho reference to n republican govern­
ment that Binghnm did not regard lim ita­
tions on the right to vote or the denial of 
the vote to specified catego ries o f individ­
uals ns violnting the gu aran tee o f a re­
publican form  of governm ent.
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H e s t a t e d  a t  a n o th e r  p o in t  in  h is  
r e m a r k s : .  , .  .

“ T o  b e  s u r e  w e  a l l  a g r e e ,  an d  th e  
g r e a t  b o d y  o f  th e  p eo p le  o f  th is  
c o u n t r y  a g r e e ,  an d  th e  co m m itte e  
th u s  f a r  in  r e p o r t in g  m e a s u r e s  o f  
r e c o n s t ru c t io n  a g r e e ,  t h a t  t h e  e x ­

e r c i s e  o f  t h e  e l e c t i v e  f r a n c h i s e ,  

t h o u g h  i t  b e  o n e  o f  t h e  p r i v i l e g e s  o f  

a  c i t i z e n  o f  t h e  R e p u b l i c ,  i s  e x c l u ­

s i v e l y  u n d e r  t h e  c o n t r o l  o f  t h e  

S t a t e s . " * *  (E m p h a s i s  a d d e d .)

In  th e  th r e e  d a y s  % i  d e b a te  w h ic h  
s e p a r a t e  th e  o p e n in g  a n d  c lo s in g  
r e m a r k s ,  b o th  m a d e  b y  m e m b e r s  
o f  th e  R e c o n s tru c t io n  C o m m ittee , 
e v e r y  s p e a k e r  on th e  re so lu tio n , 
w ith  a  s in g le  d o u b tfu l e x c e p t io n ,43 
a s su m e d  w ith o u t  q u e s t io n  th a t ,  a s  
M r. B in g h a m  s a id ,  s u p r a ,  " t h e  s e c ­
ond s e c t io n  e x c lu d e s  the co n clu sio n  
th a t  b y  th e  f i r s t  se c t io n  s u f f r a g e  i s  
s u b je c t e d  to  c o n g re s s io n a l l a w .”  
T h e  a s su m p t io n  w a s  n e ith e r  in a d ­
v e r t e n t  n o r  s i le n t .  M u ch  o f  th e  d e ­
b a te  co n ce rn e d  th e  c h a n g e  in  th e  
b a s i s  o f  r e p r e s e n ta t io n  e ffe c te d  b y  
th e  se co n d  se c t io n , a n d  th e  s p e a k e r s  
s t a t e d  r e p e a t e d ly ,  in  e x p r e s s  t e r m s  
o r  b y  u n m is ta k a b le  im p lic a t io n , th a t  
th e  S t a t e s  r e ta in e d  th e  p o w e r  to  
r e g u la t e  s u f f r a g e  w ith in  th e i r  b o r ­
d e r s .  A t ta c h e d  a s  A p p e n d ix  A  
h e re to  a r e  so m e  o f th o se  s ta t e m e n ts .  
T h e  re so lu t io n  w a s  a d o p te d  b y  th e  
H o u se  w ith o u t  c h a n g e  on M a y  10.at

•[377 US 600]
"D e b a t e  in  th e  S e n a te  b e g a n  on 

M a y  23 , a n d  fo llo w e d  th e  s a m e  p a t ­
te rn . S p e a k in g  f o r  th e  S e n a te  
C h a irm a n  o f  th e  R e co n s tru c t io n  
C o m m ittee , w h o  w a s  il l ,  S e n a to r  
H o w a rd , a lso  a  m e m b e r  o f  th e  Com ­
m it te e , e x p la in e d  th e  m e a n in g  o f

22. ibid.
23. Representative Rogers, who voted 

ngninst the resolution, Globe 2545, sug­
gested th at the r ig h t to vote m ight be 
covered by the P rivileges and Immunities
Clause. Globe 2538. B ut immediately

2d 50G, 84 S C t 1362 
th e  E q u a l P r o te c t io n  C la u se  u  f o l ­
l o w s :

“ T h e  l a s t  tw o  c la u s e s  o f .  th e  f i r s t  
s e c t io n  o f  th e  a m e n d m e n t d i s a b le  a. 
S t a t e  f ro m  d e p r iv in g  n o t  m e r e l y  a  
c i t i z e n  o f  th e  U n ite d  S t a t e s ,  b u t  a n y  
p e rso n , w h o e v e r  h e  m a y  b e , o f  l i f e ,  
l ib e r t y ,  o r  p r o p e r t y  w i t h o u t  d u e  
p r o c e s s  o f  la w ,  o r  f r o m  d e n y in g  t o  
h im  th e  eq u a l p r o te c t io n  o f  th e  l a w s  
o f  th e  S ta te .  T h is  a b o l i s h e s  a l l  
c l a s s  le g is la t io n  in  th e  S t a t e s  a n d  
d o es a w a y  w ith  th e  in ju s t i c e  o f  s u b ­
j e c t in g  on e c a s t e  o f  p e r s o n s  to  a  
co de n o t a p p l ic a b le  to  a n o th e r .  I t  
p ro h ib it s  th e  h a n g in g  o f  a  b l a c k  
m a n  f o r  a  c r im e  f o r  w h ic h  t h e  
w h i t e  m an  i s  n o t to  b e  h a n g e d .  I t  
p r o te c t s  th e  b la c k  m a n  in  h i s  f u n d a ­
m e n ta l r i g h t s  a s  a  c i t i z e n  w i t h  t h e  
s a m e  sh ie ld  w h ic h  i t  th ro w ’s  o v e r  
th e  w h ite  m a n . I s  i t  n o t t im e ,  M jt. 
P r e s id e n t ,  th a t  w e  e x te n d  to  t h e  
b la c k  m an , I  h ad  a lm o s t  c a l le d  i t  t h e  
p o o r  p r iv i l e g e  o f  th e  e q u a l p r o t e c ­
tio n  o f  th e  la w ,?  .  ,  .

" B u t ,  s i r ,  t h e  f i r s t  s e c t i o n  o f  t h e  

p r o p o s e d  a m e n d m e n t  d o e s  n o t  g i v e  

t o  c i t h e r  o f  t h e s e  c l a s s e s  t h e  r i g h t  o f  

v o t i n g .  T h e  r i g h t  o f  s u f f r a g e  i s  n o t ,  
in  la w , one o f  th e  p r i v i l e g e s  o r  im ­
m u n it ie s  th u s  s e c u re d  b y  t h e  C o n ­
s t i tu t io n . I t  i s  m e r e ly  t h e  c r e a t u r e  
o f  law*. I t  h a s  a l w a y s  b e e n  r e g a i  J e d  
in  th i s  c o u n t r y  a s  th e  r e s u l t  o f  
p o s i t iv e  lo ca l la w , n o t r e g a r d e d  a s  
on e o f  th o se  fu n d a m e n ta l  r i g h t s  
l y in g  a t  th e  b a s i s  o f  a l l  s o c i e t y  a n d  
w ith o u t  w h ic h  a  p e o p le  c a n n o t  e x i s t  
e x c e p t  a s  s l a v e s ,  s u b j e c t  to  a  d e -  

• p o tism  [ s i c ] . ” “  (E m p h a s i s  a d d e d . )

D is c u s s in g  th e  se c o n d  s e c t io n ,  h e  
e x p r e s s e d  h is  r e g r e t  t h a t  i t  d id  “ n o t

thereafter he discussed the possibib'ty th a t  
the Southern States m ight “ refu se to  a llo w  
the negroes to vote.”  Ibid.

24. Globe 2545.
25. Globe 2766.
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r e c o g n i z e  th e  a u th o r i t y  o f  th e  
U n ite d  S t a t e s  o v e r  th e  q u e st io n  o f 

•[377 U S 601] 
s u f f r a g e  in  th e  s e v e r a l  S t a t e s  ‘ a t  a ll 
.  .  . .Ma* H e  ju s t i f i e d  th e  l im ite d  
p u r p o s e  o f  th e  A m en d m e n t in  th is  
r e g a r d  a s  f o l lo w s :

“ B u t , s i r ,  i t  i s  n o t th e  q u e st io n  
h e r e  w h a t  w i l l  w e  d o ; i t  i s  n o t th e  
q u e s t io n  w h a t  y o u , o r  I ,  o r  h a l f  ^ 
d o ze n  o th e r  m e m b e r s  o f  th e  S e n a te  
m a y  p r e f e r  in  r e s p e c t  to  co lo red  
s u f f r a g e ;  i t  i s  n o t e n t i r e l y  th e  q u e s ­
t io n  w h a t  m e a s u r e  w e  ca n  p a s s  
th r o u g h  th e  tw o  H o u s e s ;  b u t  th e  
q u e s t io n  r e a l l y  i s ,  w h a t  w i l l  th e  
L e g i i  . a t u r e s  o f  th e  v a r io u s  S t a t e s  
to  w h o m  th e s e  a m e n d m e n ts  a r e  to  
b e  su b m it t e d  do in  th e  p r e m is e s ;  
w h a t  i s  i t  l i k e l y  w i l l  m e e t  th e  g e n ­
e r a l  a p p r o b a t io n  o f  th e  p eo p le  w h o  
a r e  to  e le c t  th e  L e g i s la t u r e s ,  th r e e  
f o u r t h s  o f  w h o m  m u s t  r a t i f y  o u r - 
p r o p o s it io n s  b e fo re  th e y  h a v e  th e  
f o r c e  o f  c o n st itu t io n a l p r o v i s io n s ?

• • * W • • •

“ T h e  c o m m itte e  w e r e  o f  op in ion  
t h a t  th e  S t a t e s  a r e  n o t y e t  p r e p a r e d  
to  s a n c t io n  so  fu n d a m e n ta l  a  c h a n g e  
a s  w o u ld  be  th e  co n ce ss io n  o f  th e  
r i g h t  o f  s u f f r a g e  to  th e  co lo red  ra c e . 
W e m a y  a s  w e l l  s t a t e  i t  p la in ly  an d  
f a i r l y ,  so  t h a t  th e r e  s h a l l  b e  no 
m is u n d e r s t a n d in g  on th e  s u b je c t .  
I t  w a s  o u r  o p in ion  th a t  th re e  
f o u r t h s  o f  th e  S t a t e s  o f  th is  U nion 
co u ld  n o t  b e  in d u ced  to  v o te  to  g r a n t  
th e  r i g h t  o f  s u f f r a g e ,  e v e n  in  a n y

26. Ibid.
27. Ibid.
28. Globe 3042.
29. Globe 3149.
30. Such evidence as there is, mostly 

com m ittee reports and m essages to th.i 
legislatures from  Governors o f the States, 
i6 to the same effect as the evidence from 
the debates in the Congress. Seo • Ark 
H ouse J  288 (1866—1867); F la  Sen J 8-10 
(I860?; Ind House J 47-418, 60-51 (1867); 
M ass L egis Doc, House Doc No. 149, 4-14, 
16 -17 , 23, 24, 25-26 (1867); Mo Sen J 14

d e g r e e  o r  u n d e r  a n y  r e s t r i c t io n ,  to  
th e  co lo red  r a c e  . . . .

" T h e  s e c o n d  s e c t i o n  l e a v e s  t h e  

r i g h t  t o  r e g u l a t e  t h e  e l e c t i v e  f r a n ­

c h i s e  s t i l l  w i t h  t h e  S t a t e s ,  a n d  d o e s  

n o t  m e d d l e  w i t h  t h a t  r i g h t ””  ( E m ­
p h a s i s  a d d e d .)

T h e r e  w a s  n o t  in  th e  S e n a t e ,  a s  
th e r e  h a d  b een  in  th e  H o u se , a  c lo s ­
in g  sp e e c h  in  e x p la n a t io n  o f  th e  
A m e n d m e n t. B u t  b e c a u s e  t h e  S e n ­
a t e  c o n sid e red , a n d  f in a l l y  a d o p te d , 
s e v e r a l  c h a n g e *  in  th e  f i r s t  an d  
se co n d  se c t io n s , e v e n  m o r e  a t t e n t io n  
w a s  g i v e n  to  th e  p r o b le m  o f  v o t in g  
r i g h t s  th e r e  th a n  h a d  b e e n  g i v e n  in  

•[377 U S 602] 
th e  H o u se . In  t h e  ‘ S e n a t e ,  i t  w a s  
f u l l y  u n d e r s to o d  b y  e v e r y o n e  th a t  
n e i th e r  th e  f i r s t  n o r  th e  s e c o n d  s e c ­
t io n  in t e r f e r e d  w i t h  th e  r i g h t  o f  th e  
S t a t e s  to  r e g u l a t e  th e  e l e c t i v e  f r a n ­
c h is e .  A t t a c h e d  a s  A p p e n d ix  B  
h e re to  a r e  r e p r e s e n t a t i v e  s t a t e ­
m e n ts  f r o m  th e  d e b a t e s  to  t h a t  e f ­
f e c t .  A f t e r  h a v in g  c h a n g e d  th e  p ro ­
p o se d  a m e n d m e n t to  th e  fo r m  in  
w h ic h  i t  w a s  a d o p te d , t h e  S e n a te  
p a s s e d  th e  r e so lu t io n  o n  J u n e  8, 
186G.“  A s  c h a n g e d , i t  p a s s e d  in  
th e  H o u se  on J u n e  IS .*9

( i i )  R a t i f i c a t i o n  b y  t i c s ’, " l o y a l ” 

S t a t e s . — R e p o r t s  o f  t h e  d e b a t e s  in  
th e  s t a t e  l e g i s l a t u r e s  o n  t h e  r a t i f ic a ­
tio n  o f  th e  F o u r te e n th  A m e n d m e n t 
a r e  n o t g e n e r a l l y  a v a i l a b l e .30 T h e re  
i s ,  h o w e v e r ,  c o m p e ll in g  in d i r e c t  e v i ­
d en ce . O f th e  23  lo y a l  S t a t e s  w h ich  
r a t i f ie d  th e  A m e n d m e n t  b e fo re

(1867); N J Sen J  7 (E x tr a  Sess 1866); 
N C  Sen J 96-97, 98-99 (1866-1867); Tenn 
House J  12 -15  (1865-1866); Tenn Sen J 
8 (E xtra  Sess 1866); V a  H ouse J & Doc, 
Doc No. 1, 36 (1866-1867); W is  Sen J 33, 
101-103 (116 7). C ontra: S C  House J 34 
(1866); Tex Sen J  422 (1866 A pp).

F or an act ount of the proceedings in the 
state legislatures and c itatio n s to the pro­
ceedings, see Fairm an , "D o c s  tho Four­
teenth Am endm ent In corporate the Bill o f 
R ights?” 2 S ta n  L  R ev 6, 81-126 (1949).
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1870, f iv e  h a d  c o n s t itu t io n a l  p r o v i -  . a c c o rd in g  to  p o p u la t io n .31

551

s io n s  f o r  a p p o r t io n m e n t  o f  a t  l e a s t  
one h o u se  o f  th e i r  r e s p e c t i v e  l e g i s ­
l a t u r e s  w h ic h  w h o l ly  d i s r e g a r d e d  th e  

•[377 U S 603] 
s p r e a d  o f  p o p u la tio n .31 ‘ T en  m o re  
h a d  c o n s t itu t io n a l  p r o v i s io n s  w h ic h  
g a v e  p r im a r y  e m p h a s is  to  p o p u la ­
tio n , b u t  w h ic h  a p p lie d  a l s o  o th e r  
p r in c ip le s ,  su c h  a s  p a r t i a l  r a t io s  an d  
re c o g n it io n  o f  p o l i t i c a l  su b d iv is io n s , 
w h ic h  w e r e  in ten d e d  to  f a v o r  
s p a r s e l y  s e t t le d  a r e a s .31 C an  i t  b e  
s e r io u s ly  co n ten d ed  t h a t  th e  l e g i s ­
l a t u r e s  o f  th e s e  S t a t e s ,  a lm o s t  t w o -  
t h i r d s  o f th o se  co n ce rn e d , w o u ld  
h a v e  r a t i f ie d  a n  a m e n d m e n t w h ic h  
m ig h t  r e n d e r  th e i r  o w n  S t a t e s ’ con ­
s t i tu t io n s  u n c o n s t itu t io n a l?

N o r  w e r e  th e s e  s t a t e  c o n st itu ­
t io n a l p r o v i s io n s  m e r e ly  th e o re t ic a l .  
In  N e w  J e r s e y ,  f o r  e x a m p le , C ap e 
M a y  C o u n ty , w 'ith  a  p o p u la tio n  o f  
8 ,349 , a n d  O cean  C o u n ty , w ith  a  
p o p u la tio n  o f  13 ,628 , e a c h  e le c te d  
one S t a t e  S e n a to r , a s  d id  E s s e x  an d  
H u d so n  C o u n tie s, w i t h  p o p u la tio n s  
o f  143 ,839  a n d  129 ,067 , • r e s p e c ­
t i v e l y . ”  In  th e  H o u se , e a c h  c o u n ty  
w a s  e n t it le d  to  one r e p r e s e n t a t iv e ,  
w h ic h  l e f t  39 s e a t s  to  b e  a p p o r tio n e d

S in c e
th e r e  w e r e  12 c o u n t ie s  b e s id e s  th e  
tw o  a l r e a d y  m e n tio n ed  w h i c h  h a d  
p o p u la tio n s  o v e r  3 0 ,0 0 0 ,”  i t  i s  e v i ­
d en t t h a t  th e r e  w e r e  s e r io u s  d i s p r o -  

•[377 U S 604] 
p o rt io n s  in  th e  H o u se  a l s o .  In  ‘ N e w  
Y o r k ,  e a c h  o f  th e  60 c o u n t ie s  e x c e p t  
H a m ilto n  C o u n ty  w a s  e n t i t le d  t o  
on e o f  th e  128  s e a t s  i n  th e  A s ­
s e m b ly .34 T h is  l e f t  69 s e a t s  to  b e  
d is t r ib u te d  a m o n g  c o u n t ie s  th e  p o p ­
u la t io n s  o f  w h ic h  r a n g e d  f r o m  
15 ,420 to  9 4 2 ,2 9 2 ”  W it h  s e v e n  
m o re  c o u n t ie s  h a v in g  p o p u la t io n s  
o v e r  100,000 a n d  13 o t h e r s  h a v in g  
p o p u la t io n s  o v e r  5 0 ,0 0 0 ,”  th e  d i s ­
p ro p o r tio n  in  th e  A s s e m b l y  w a s  n e c ­
e s s a r i l y  l a r g e .  In  V e r m o n t ,  a f t e r  
ea ch  c o u n ty  h a d  b e e n  a l lo c a t e d  o n e  
S e n a to r , th e r e  w e r e  16 s e a t s  r e ­
m a in in g  to  b e  d is t r ib u te d  a m o n g  t h e  
l a r g e r  c o u n t ie s .3* T h e  s m a l l e s t  
c o u n ty  h a d  a  p o p u la tio n  o f  4 ,0 8 2 ; 
th e  l a r g e s t  h a d  a  p o p u la t io n  o f  
40 ,651  a n d  th e r e  w e r e  1 0  o th e r  
co u n tie s  w i t h  p o p u la t io n s  o v e r  2 0 , -  
0 0 0 “

t

( i i i )  R a t i f i c a t i o n  b y  t h e  " r e c o n ­

s t r u c t e d ” S t a t e s .— E a c h  o f  th e  1 0  
“ r e c o n s t ru c te d ”  S t a t e s  w a s  r e q u ir e d

31. Conn Const, 1818, A r t  Third, § 3 
(tow ns); NH Const, 1792, P a rt Second, 
g X X V I (direct taxes paid); NJ Const, 
1844, A r t  IV , § 11 , cl 1  (counties); RI 
Const, 1842, A rt V I, § 1 (towns and c itie s); 
V t Const, 1793, c II, § 7 (towns).

In none of these States w as the other 
House apportioned strictly  according to 
population. Conn Const, 1818, Amend II; 
NH Const, 1792 P art Second, § § IX -X I; 
NJ Const, 1844, A r t  IV , g III, cl 1; RI 
Const, 1842, A r t  V , § 1 ;  V t Const, 1793, 
Amend 23.

32. Iowa Const, 1857, A r t III, g S5; Kan 
Const, 1859, A rt 2, g 2, A r t  10, g l ;  Me 
Const, 1819, A r t  IV -P a r t  F irst, § 8; Mich 
Const, 1850, A r t  IV , § 3; Mo Const, 1865, 
A rt IV , g 2; N Y  Const, 1846, A r t  III, g 5; 
Ohio Const, 1851, A r t  X I, §§ 2-5; Pa 
Const, 1838, A r t  I, gg 4, 6, 7, as amended; 
Tenn Const, 1834, A r t  II, g 5; W  V a Const, 
1861-1863, A r t  IV , g 9.

33. Ninth Census o f the United States,
Statistics o f Population (1872) (hereafter

Census), 49. The population figures, here 
and hereafter, are fo r  the y e a r  1870, 
which presum ably best reflect th e figures 
for the years 1866-1870. O n ly  the figures 
for 1860 were available a t t h a t  time, o f  
course, and they would h a ve  been used 
by anyone interested in population s ta ­
tistics. Sec, e.g., Globe 3028 (rem arks o f  
Senator Johnson).

The method of apportionm ent is con­
tained in N J Const, 1844, A r t  IV , § II, c l 
1.
, 34. NJ Const, 1844, A r t  I V , § i n ,  cl 1 . 
Census 49.

35. Ibid.
36. N Y  Const, 1846, A r t  III , §§ 2, E. 

Census 50-51.
37. Ibid.
38. Ibid.
39. There were 14 counties, Census 6 7, 

each of which w as entitled to  a t least on e  
out of a total o f 80 sea ts . V t  C on st, 
1793, Amend 23.

40. Census 67.

l i t
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to  r a t i f y  th e  F o u r te e n th  A m en d ­
m e n t  b e fo r e  i t  w a s  r e a d m it te d  to  
t h e  U n ion .41 T h e  C o n stitu tio n  o f  
e a c h  w a s  s c ru t in iz e d  in  C o n g re s s .4* 

•[377 US 605]
D e b a te s  o v e r  r e a d m is s io n  * w e r e  e x ­
t e n s iv e .43 In  a t  l e a s t  one ‘in s ta n c e , 
th e  p ro b le m  o f  s t a t e  l e g i s l a t i v e  a p ­
p o r t io n m e n t w a s  e x p r e s s ly  c a l le d  to  
th e  a t te n t io n  o f  C o n g re ss . O b je c t ­
in g  to  th e  in c lu s io n  o f  F lo r id a  in  
th e  A c t  o f  Ju n e  2 5 ,1 8 6 8 , M r . F a r n s ­
w o r th  s t a t e d  on th e  fi^or o f  th e  
H o u se :

“ I. m ig h t  r e f e r  to  th e  a p p o r t io n ­
m e n t  o f  r e p r e s e n t a t i v e s .  B y  th is  
co n st itu t io n  r e p r e s e n t a t i v e s  in  th e  
L e g i s l a t u r e  o f  F lo r id a  a r e  a p p o r ­
t io n e d  in  su ch  a  m a n n e r  a s  to  g i v e  
to  th e  s p a r s e ly -p o p u la t e d  p o r t io n s  
o f  th e  S t a t e  th e  co n tro l o f  th e  L e g ­
i s l a t u r e .  T h e  s p a r s e ly -p o p u la t e d  
p a r t s  o f  th e  S t a t e  a r e  th o se  w h e r e  
th e r e  a r e  v e r y  f e w  n e g ro e s ,  th e  
p a r t s  in h a b ite d  b y  th e  w h i t e  r e b e ls ,  
th e  m en  w h o , co m in g  in  f r o m

41. A ct of Mar. 2, 1867, § 5, 14 Stat 
429. Sec also A ct of June 25, 1868, 15 
S ta t 73, declaring that the States of North 
Carolina, South Carolina, Louisiana, 
Georgia, Alabam a, and Florida, would be 
admitted to representation in Congress 
when their legislatures had ratified the 
Fourteenth Amendment. Other conditions 
were also imposed, including a require­
ment that Georgia nullify certain provi­
sions o f its Constitution. Ibid. Arkansas, 
which had already ratified the Fourteenth 
Amendment, was readmitted by A ct of 
June 22, 1868, 15 S tat 72. V irginia w as
readmitted by A ct o f Jan. 26, 1870, 16
Stat 62; Mississippi by A ct of Feb. 23, 
1870, 16 S tat 67; and Texas by A ct o f
Mar. 30, 1870, 16 Stat 80. Georgia was
not finally readmitted until later, by A ct 
of July 15, 1870, .6  S ta t 367,.

42. Discussing the bill which eventuated 
in the A c t o f June 25, 1868, see note 41, 
supra, Thaddeus Stevens said:

“ Now, sir, what is the particular ques­
tion we are considering? Five or six
States have hnd submitted no them the 
question of form ing constitutions for their 
own government. They havo voluntarily 
formed such constitutions, under the direc­
tion o f the Government o f the United

G jo r g i a ,  A la b a m a ,  a n d  o th e r  S t a t e s ,  
co n tro l th e  fo r t u n e s  o f  t h e i r  s e v e r a l  
c o u n t ie s .  B y  th i s  c o n s t itu t io n  e v e r y  
c o u n t y  in  t h a t  S t a t e  i s  e n t i t le d  to  
a  r e p r e s e n t a t i v e .  T h e r e  a r e  in  t h a t  
S t a t e  c o u n t ie s  t h a t  h a v e  n o t  t h i r t y  
r e g i s t e r e d  v o t e r s ;  y e t ,  u n d e r  t h i s  
c o n s t i tu t io n , e v e r y  o n e  o f  th o s e  

•[377 U S 606] 
c o u n t ie s  i s  e n t i t le d  * to  a  r e p r e s e n t a ­
t i v e  in  th e  L e g i s l a t u r e ; w h i le  th e  
p o p u lo u s  c o u n t ie s  a r e  e n t i t le d  to  
o n ly  o n e  r e p r e s e n t a t i v e  e a c h , w i t h  
a n  a d d it io n a l  r e p r e s e n t a t i v e  f o r  
e v e r y  th o u sa n d  in h a b i t a n t s .” 44

T h e  r e s p o n se  o f  M r . B u t le r  i s  p a r ­
t i c u l a r l y  i l lu m in a t in g :

“ A l l  th e s e  a r g u m e n t s ,  a l l  t h e s e  
s t a t e m e n t s ,  a l l  th e  p r o v i s io n s  o f  t h i s  
c o n s t itu t io n  h a v e  b ee n  s u b m it t e d  to  
th e  J u d i c i a r y  C o m m itte e  o f  th e  
S e n a te ,  a n d  t h e y  h a v e  fo u n d  t h e  co n ­
s t i tu t io n  r e p u b l ic a n  a n d  p r o p e r .  
T h i s  c o n s t itu t io n  h a s  b e e n  s u b ­
m i t t e d  to  th e  S e n a te ,  a n d  th e y  h a v e

States. . .  . T h ey have sent us their 
constitutions. Those constitutions have 
been printed and laid before us. W 'j have 
looked a t them ; we have pronounced 
them  republican in form ; and all w e  pro­
pose to  require is that they shall rem ain 
so forever. Subject to this requirem ent, 
we are  w illin g to adm it them into the 
Union.”  Cong Globe, 40th Cong, 2d Sess, 
2465 (1868). S ee nlso the rem arks of 
M r. B utler, supra nnd p. 653, in fra .

T h e close attention given  the various 
Constitutions is attested by the A c t o f 
June 25, 1868, w hich conditioned G eo rg ia ’s 
readmisision on the deletion o f "th e first 
and third subdivisions o f section seventeen 
o f tho fifth article o f the constitution of 
said  State, except the proviso to the first 
subdivision . . . 15 S ta t  73. The
sections involved are printed in  Sen E x 
D jc N o. 67, 40th Cong. 2d Sess, 14-15.

Compare U nited States v  F lorida, 353 
U S  121, 124-127, 4 L  cd 2d 1096, 1098- 
1100, 80 S C t 1026.

43. See, e.g., Cong Globe, 40th Cong, 2d 
• less, 2412-2413, 2858-2860, 2861-2871, 
2896-2900, 2901-2904, 2927-2935, 2963- 
2970, 2998-3022, 3023-°'.^9 (1868).

44. Cong Globe, 40th Cong, 2d Sess, 
8090-3091 (1868).
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fo u n d  i t  r e p u b lic a n  an d  p r o p e r . I t  
h a s  b een  su b m itte d  to  y o u r  o w n  
C o m m ittee  on R e c o n s tru c t io n , an d  
t h e y  h a v e  fo u n d  i t  r e p u b lic a n  an d  
p ro p e r , a n d  h a v e  r e p o r te d  i t  to  th is  
H o u se .” 44

T h e  C o n st itu t io n s  o f  s i x  o f  th e  
10 S t a t e s  co n ta in ed  p r o v i s io n s  d e ­
p a r t in g  s u b s t a n t ia l l y  f r o m  th e  
m e th o d  o f  a p p o r t io n m e n t n o w  h e ld  
to  b e  r e q u ir e d  b y  th e  A m en d m e n t.48 
A n d , a s  in  th e  N o rth , th e  d e p a r tu r e s  
w e r e  a s  r e a l  in  f a c t  a s  in  th e o r y .  In  
N o rth  C a ro lin a , 90  o f  th e  120 
r e p r e s e n t a t i v e s  w e r e  a p p o r tio n e d  
a m o n g  th e  c o u n tie s  w ith o u t  r e g a r d  
to  p o p u la tio n , l e a v in g  30  s e a t s  to  b e  
d is t r ib u te d  b y  n u m b e r s .47 S in ce  
th e r e  w e r e  s e v e n  c o u n t ie s  w ith  p o p ­
u la t io n s  u n d e r  5 ,000 an d  26 c o u n tie s  
w ith  p o p u la t io n s  o v e r  15 ,000 , th e  
d isp r o p o r t io n s  m u s t  h a v e  b een  w id e ­
sp r e a d  a n d  s u b s ta n t ia l .4* In  S o u th  
C aro lin a , C h a r le s to n , w i t h  a  p o p u ­
la t io n  o f  88 ,863 , e le c te d  tw o  S e n a ­
t o r s ;  e a ch  o f  th e  o th e r  co u n tie s , 
w ith  p o p u la t io n s  r a n g in g  f r o m  1 0 ,- 

'[3 7 7  US 607]
269 to  *42 ,486 , e le c ted  on e S e n a to r .40 
In  F lo r id a ,  e a ch  o f  th e  39 co u n tie s  
w a s  e n t it le d  to  e le c t  one R e p re se n t ­
a t i v e ;  no c o u n ty  w a s  e n t it le d  to  
m o re  th a n  fo u r .40 T h e se  p r in c ip le s  
ap p lied  to  D ad e  C o u n ty , w ith  a  p o p ­
u la tio n  o f  85, an d  to  A la c h u a  C o u n ty  
an d  L eo n  C o u n ty , w i t h  p o p u la tio n s  
o f  17 ,328 an d  15 ,236 , r e s p e c t i v e ly .41

I t  i s  in c r e d ib le  t h a t  C o n g re s s  
w o u ld  h a v e  e x a c te d  r a t i f ic a t io n  o f 
th e  F o u r te e n th  A m e n d m e n t a s  th e  
p r ic e  o f r e a d m is s io n , w o u ld  h a v e  
s tu d ie d  th e  S t a t e  C o n st itu t io n s  f o r  
c o m p lia n ce  w ith  th e  A m en d m e n t,

45. Id., a t 3092.
46. A la  Const, 1867, A r t  V III, § 1; F la  

Const, 1868, A r t X IV ; Ga Const, 1868, A rt 
III, § 3 , H i;  L a Const, 1868, T it II, A rt 
20; N C Const, 1868, A rt II, § 6; SC Const,
1868, A rt II, §§G, 8.

4/. X C  Const, 1868, A rt II, § 6. There 
were 90 counties. C en s- 2-53.

a n d  w o u ld  th en  h a v e  d i s r e g a r d e d  
v io la t io n s  o f  i t .

T h e  f a c t s  r e c i t e d  a b o v e  s h o w  b e ­
yo n d  a n y  p o s s ib le  d o u b t :

(1 )  t h a t  C o n g re s s ,  w i t h  f u l l  
a w a r e n e s s  o f  a n d  a t t e n t io n  to  t h e  
p o s s ib i l i t y  t h a t  th e  S t a t e s  w o u ld  n o t  
a f fo rd  fu l l  e q u a li t y  in  v o t in g  r i g h t s  
to  a l l  th e i r  c i t i z e n s ,  n e v e r t h e l e s s  
d e l ib e r a te ly  ch o se  n o t t o  i n t e r f e r e  
w i t h  th e  S t a t e s ’ p l e n a r y  p o w e r  in  
th i s  r e g a r d  w h e n  i t  p r o p o s e d  t h e  
F o u r te e n th  A m e n d m e n t ;

( 2 )  t h a t  C o n g re s s  d id  n o t  in c lu d e  
in  th e  F o u r te e n th  A m e n d m e n t  r e ­
s t r ic t io n s  on th e  S t a t e s ’ p o w e r  t o  
co n tro l v o t in g  r i g h t s  b e c a u s e  i t  b e ­
l ie v e d  t h a t  i f  su ch  r e s t r i c t io n s  w e r e  
in c lu d ed , th e  A m e n d m e n t w o u ld  n o t  
b e  a d o p te d ; an d

(3 )  th a t  a t  l e a s t  a  s u b s t a n t i a l  
m a jo r i t y ,  i f  n o t a l l ,  o f  t h e  S t a t e s  
w h ic h  r a t i f ie d  th e  F o u r t e e n t h  
A m e n d m e n t d id  n o t c o n s id e r  t h a t  
in  so  d o in g , th e y  w e r e  a c c e p t in g  
l im ita t io n s  on th e i r  f r e e d o m , n e v e r  
b e fo r e  q u e st io n ed , to  r e g u l a t e  v o t i n g  
r i g h t s  a s  t h e y  ch o se .

E v e n  i f  on e w e r e  to  a c c e p t  t h e  
m a jo r i t y ’s  b e l ie f  t h a t  i t  i s  p r o p e r  
e n t i r e ly  to  d i s r e g a r d  th e  u n m i s t a k -  

'[3 7 7  US 608] 
a b le  im p lic a t io n s  * o f  t h e  s e c o n d  
s e c t io n  o f  th e  A m e n d m e n t  in  c o n ­
s t r u in g  th e  f i r s ;  s e c t io n ,  o n e  i s  
co n fo u n d ed  b y  i t s  d i s r e g a r d  o f  a l l  
t h i s  h i s to r y .  T h e r e  i s  h e r e  n o n e  o f  
th e  d if f ic u lty  w h ic h  m a y  a t t e n d  t h e  
a p p lica t io n  o f  b a s ic  p r in c ip le s  t o  
s i tu a t io n s  n o t c o n te m p la te d  o r  u n ­
d e r s to o d  w h en  th e  p r in c ip le s  w e r e  
f r a m e d .  T h e  :fr  jb le m s  w h ic h  c o n -

48. Ibid.
49. SC Const, 1868, A r t  I I ,  § 8; C en su s 

60.
50. Fin Const, 1868, A rt X IV .
51. Census 18-19.
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c e rn  t h e  C o u rt n o w  w e r e  p ro b le m s  
w h e n  th e  A m e n d m e n t w a s  a d o p te d . 
B y . th e .  d e l ib e ra te  ch o ice  o f  th o se  
r e s p o n s ib le  f o r  th e  A m en d m en t, i t  
l e f t  th o s e  p ro b le m s  u n to u ch e d ..

C. A f t e r  1 8 6 8 .

T h e  y e a r s  fo l lo w in g  1868 , f a r  
f r o m  in d ic a t in g  a  d e v e lo p in g  a w a r e ­
n e s s  o f  th e  a p p l i c a b i l i t y  o f  th e  F o u r ­
t e e n t h  A m e n d m e n t to  p ro b le m s  o f  
a p p o r t io n m e n t , d e m o n s t ra te  p r e ­
c i s e l y  th e  r e v e r s e :  th a t  th e  S t a t e s  
r e t a in e d  a n d  e x e r c is e d  th e  p o w e r  
in d e p e n d e n t ly  to  a p p o r tio n  th e ir  
l e g i s l a t u r e s .  In  i t s  C o n st itu t io n s  o f 
1 8 7 5  an d  1901, A la b a m a  c a r r ie d  
f o r w a r d  e a r l i e r  p ro v is io n s  g u a r a n ­
t e e in g  ea ch  c o u n ty  a t  l e a s t  one r e p ­
r e s e n t a t i v e  an d  f ix in g  a n  u p p e r  
l im i t  to  th e  n u m b e r  o f  s e a t s  in  th e  
H o u se .”  F lo r id a 's  C o n stitu tio n  o f 
18 8 5  co n tin u ed  th e  g u a r a n te e  o f  one 
■r e p r e s e n ta t iv e  f o r  ea ch  c o u n ty  an d  
r e d u c e d  th e  m a x im u m  n u m b e r  o f  
r e p r e s e n t a t i v e s  p e r  c o u n ty  f ro m  
f o u r  to th r e e .43 G e o rg ia , in 1877, 
co n tin u e d  to  f a v o r  th e  s m a l le r  co u n ­
t i e s .44 L o u is ia n a ,  in  1879, g u a r a n ­
te e d  ea ch  p a r is h  a t  l e a s t  on e r e p r e ­
s e n t a t i v e  in  th e  H o u se .44 In  1890, 
M is s i s s ip p i  g u a r a n te e d  e a c h  c o u n ty  
o n e  r e p r e s e n t a t iv e ,  e s ta b lish e d  a  
m a x im u m  n u m b er  o f  r e p r e s e n t a ­
t i v e s ,  an d  p ro v id e d  t h a t  t.p0C''fied 
g r o u p s  o f  c o u n t ie s  sh o u ld  e a c h  l a v e  
a p p r o x im a te ly  o n e -th ird  o f  th e  s e a t s  

• [377 US coo] 
in  th e  H o u se , w h a t e v e r  * th e  sp re a d  
o f  p o p u la tio n .44 M is s o u r i ’s  C o n sti­
tu t io n  o f  1875 g a v e  e a ch  c o u n ty  one 
r e p r e s e n t a t i v e  an d  o th e r w is e  f a ­
v o re d  le s s  p o p u lo u s a r e a s .47 M o n -

52. A la  Const, 1875, A rt IX , §§ 2, 3; A la  
Const, 1901, A r t  IX, §§ 198, 199.

53. F la  Const, 1885, A r t  V II, § 3.
54. Ga Const, 1877, A r t  III, § III.
55. La Const, 1879, A rt 16.
56. Miss Const, 1890, A rt 13, g 256.
57. Mo Const, 1876, A rt IV , § 2.
68 Mont Const, 1889, A r t  V , §4 , A rt 

V I, § 4.

t a n a ’s  o r ig in a l  C o n st itu t io n  o f  1889  
a p p o r t io n e d  th e  S t a t e  S e n a te  b y  
c o u n tie s .41 In  1 8 7 7 , N e w  H a m p ­
s h ir e  a m en d e d  i t s  C o n st itu t io n ’s  
p r o v i s io n s  f o r  a p p o r t io n m e n t , b u t  
co n tin u ed  to  f a v o r  s p a r s e l y  s e t t le d  
a r e a s  in  th e  H o u se  a n d  to  a p p o r t io n  
s e a t s  in  th e  S e n a te  a c c o r d in g  to  d i­
r e c t  t a x e s  p a i d t h e  s a m e  w a s  t r u e  
c f  N e w  H a m p sh ir e ’s  C o n st itu t io n  o f  
1902 .40

In  1894 , N e w  Y o r k  ad o p te d  a  C on ­
s t i tu t io n  th e  p e c u l ia r  a p p o r t io n m e n t  
p r o v i s io n s  o f  w h ic h  w e r e  o b v io u s ly  
in ten d ed  to  p r e v e n t  r e p r e s e n ta t io n  
a c c o r d in g  to  p o p u la t io n :  no c o u n ty  
w a s  a l lo w e d  to  h a v e  m o re  th a n  o n e - 
th ird  o f  a l l  th e  S e n a to r s ,  n o  tw o  
c o u n t ie s  w h ic h  w e r e  a d jo in in g  o r  
" s e p a r a t e d  o n ly  b y  p u b lic  w a t e r s ’ ’ 
cou ld  h a v e  m o re  th a n  o n e -h a l f  o f  
a l l  th e  S e n a to r s ,  a n d  w h e n e v e r  a n y  
c o u n ty  b e c a m e  e n t it le d  to  m o r e  th a n  
th r e e  S e n a to r s ,  t h e  to t a l  n u m b e r  o f  
S e n a to r s  w a s  in c r e a s e d ,  t h u s  p r e ­
s e r v in g  to  th e  s m a l l  c o u n t ie s  th e ir  
o r ig in a l  n u m b e r  o f  s e a t s .41 In  a d ­
d it io n , e a c h  c o u n ty  e x c e p t  H a m ilto n  
w a s v g u a r a n te e d  a  s e a t  in  th e  A s ­
s e m b ly .43 T h e  N o r th  C ir o l in a  C on­
s t i tu t io n  o f  1 8 7 6  g a v e  e a c h  c o u n ty  
a t  l e a s t  one r e p r e s e n t  .t iv e  a n d  fix ed  
a  m a x im u m  n u m b e r  o f  r e p r e s e n t a ­
t i v e s  f o r  .he w h o le  H o u se .63 O k la ­
h o m a 's  C o n st itu t io n  a t  th e  t im e  o f 
i t s  a d m is s io n  t o  th e  u n io n  (1 9 0 7 ) 
f a v o r e d  s m a l l  c o u n t ie s  b y  th e  u se  
o f  p a r t i a l  r a t io s  a n d  a  m a x im u m  
n u m b e r  o f  s e a t s  in  th e  H o u s e ;  in  
a d d it io n , no  c o u n ty  w a s  p e rm it te d  
to  " t a k e  p a r t ”  in  th e  e le c t io n  o f 

•[377 US 610] 
m o r e  th a n  s e v e n  ♦ r e p r e s e n t a t i v e s .64

59. NH Const, 1792, P a rt Second, §§ IX, 
X I, X X V I, as amended.

60. NH Const, 1902, P art Second, Arts 
9,10,26.

61. N Y Const, 1894, A r t  III, § 4.
62. N Y  Const, 1894, A r t  III, g 6.
63. NC Const, 1870, A r t  II, § 6.
64. Okla Const, 1007, A r t  V , 5 10.
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P e n n s y lv a n ia ,  in  1873 , co n tin u ed  to  
g u a r a n te e  e a c h  c o u n ty  on e r e p r e s e n t ­
a t i v e  in  th e  H o u se .”  T h e  s a m e  
w a s  t r u e  o f  S o u th  C a ro lin a ’s  C on­
s t i tu t io n  o f  1895, w h ic h  p ro v id e d  
a lso  t h a t  e a c h  c o u n ty  sh o u ld  e le c t  
o n e  an d  o n ly  one S e n a to r .68 U ta h ’s  
o r ig in a l  C o n stitu tio n  o f  1895 a s ­
su re d  e a c h  c o u n ty  o f  o n e  r e p r e s e n t ­
a t i v e  in  th e  h o u se .67 W y o m in g , 
w h e n  i t  e n te re d  th e  U n ion  in  1889, 
g u a r a n te e d  e a c h  c o u n ty  a t  l e a s t  on e 
S e n a to r  an d  one r e p r e s e n t a t i v e .61

D . T o d a y .

S in ce  th e  C o u rt n o w  in v a l id a te s  
th e  l e g i s l a t i v e  a p p o r t io n m e n ts  in s i x  
S ta te s ,  an d  h a s  so  f a r  u pheld  th e  
a p p o r t io n m e n t in  none, i t  i s  s c a r c e ly  
n e c e s s a r y  to  co m m e n t on th e  s i t u a ­
t io n  in  th e  S t a t e s  to d a y , w h ic h  is , 
o f  co u r se , a s  f u l l y  c o n t r a r y  to  th e  
C o u rt’s  d ec is io n  a s  i s  th e  r e c o rd  o f  
e v e r y  p r io r  p e r io d  in  th is  N a t io n ’s  
h i s to r y .  A s  o f  1961 , th e  C o n st itu ­
t io n s  o f  a l l  b u t  11 S ta te s ,  ro u g h ly  
20  °/o o f  th e  to ta l ,  r e c o g n iz e d  b a s e s  
o f  a p p o r t io n m e n t o th e r  th a n  g e o ­
g r a p h ic  sp r e a d  o f  p o p u la tio n , an d  
to  so m e  e x te n t  f a v o r e d  s p a r s e l y  
p o p u la ted  a r e a s  b y  a  v a r i e t y  o f  d e ­
v ic e s ,  r a n g in g  f ro m  s t r a i g h t  a r e a  
r e p r e s e n ta t io n  o r  g u a r a n te e d  m in i­
m u m  a r e a  r e p r e s e n ta t io n  to  co m p li­
c a te d  s c h e m e s  o f  th e  k in d  e x e m p li ­
fied  b y  th e  p r o v is io n s  o f  N e w  Y o r k ’s  
C o n stitu tio n  o f  1894, s t i l l  in  e f fe c t  
u n til s t r u c k  d o w n  b y  th e  C o u rt to -

•[377 U S G il] 
d a y  in N o. 20 , p o s t  p . 568 .“  *S in ce  
T e n n e sse e , w h ic h  w a s  th e  s u b je c t  o f 
B a k e r  v  C a r r ,  an d  V ir g in ia ,  s c r u t i ­
n ize d  a n d  d is a p p ro v e d  to d a y  in  N o. 
69, p o s t ,  p . 609, a r e  a m o n g  th e  11

65. Pa Const, 1873, A rt II, § 17.
66. SC Const, 1895, A rt III, §g 4, 6.
67. U tah Const, 1895, A r t IX, § 4.
68. W yo Const, 1889, A rt III, § 3.
69. A  tabular presentation of constitu­

tional provisions for apportionment of 
Nov. 1, 1961, appears in X IV  Book oi the 
State* 1962-1963. 68-62. U sing this

2d 506, 84 S Ct 1362 

S t a t e s  w h o se  o w n  C o n st itu t io n s  a r e  
so u n d  f ro m  th e  s ta n d p o in t  o f  th e  
F e d e r a l  C o n stitu tio n  a s  c o n s t ru e d  
to d a y ,  i t  i s  e v id e n t  t h a t  th e  a c t u a l  
p r a c t ic e  o f  th e  S t a t e s  i s  e v e n  m o re  
u n ifo rm ly  th a n  th e i r  th e o r y  o p p o se d  
to  th e  C o u r t 's  v i e w  o f  w h a t  i s  con ­
s t i tu t io n a l l y  p e rm is s ib le .

E .  O t h e r  F a c t o r s .

In  t h i s  s u m m a r y  o f  w h a t  t h e  m a ­
j o r i t y  ig n o r e s ,  n o te  sh o u ld  b e  t a k e n  
o f  th e  F i f t e e n th  an d  N in e te e n th  
A m e n d m e n ts . T h e  fo r m e r  p r o ­
h ib ite d  th e  S t a t e s  f r o m  d e n y in g  o r  
a b r id g in g  th e  r i g h t  to  v o te  " o n  a c ­
co u n t o f  r a c e ,  co lo r , o r p r e v io u s  co n ­
d it io n  o f  s e r v i tu d e .”  T h e  l a t t e r ,  
c e r t if ie d  a s  p a r t  o f  th e  C o n st itu t io n  
in  1920, ad d ed  s e x  to  th e  p r o h ib it e d  
c la s s i f ic a t io n s .  In  M in o r v  H a p p e r -  
s e t t ,  21 W a ll 162, 22  L  ed  6 2 7 , t h i s  
C o u rt c o n sid e re d  th e  c la im  t h a t  th e  
r i g h t  o f  w o m en  to  v o te  w a s  p r o ­
te c te d  b y  th e  P r i v i l e g e s  a n d  Im m u ­
n i t ie s  C la u se  o f  th e  F o u r te e n th  
A m en d m e n t. T h e  C o u rt’s  d i s c u s ­
s io n  th e r e  o f  th e  s ig n if ic a n c e  o f  th e  
F i f t e e n th  A m en d m e n t i s  f u l l y  a p ­
p l ic a b le  h e re  w ith  r e s p e c t  t o  th e  
N in e te e n th  A m e n d m e n t a s  w e l l .

"A n d  s t i l l  a g a in ,  a f t e r  th e  a d o p ­
t io n  o f  th e  fo u r te e n th  a m e n d m e n t , 
i t  w a s  d eem ed  n e c e s s a r y  to  a d o p t  
a  f if te e n th , a s  f o l lo w s :  ‘T h e  r i g h t  
o f  c i t i z e n s  o f  th e  U n ited  S t a t e s  to  
v o te  sh a l l  n o t be d en ied  o r  a b r id g e d  
b y  th e  U n ited  S t a t e s ,  o r  b y  a n y  
S ta te ,  on a c c o u n t o f  r a c e ,  c o lo r ,  o r  
p r e v io u s  co n d itio n  o f  s e r v i t u d e . ’ 
T h e  fo u r te e n th  a m e n d m e n t h a d  a l ­
r e a d y  p ro v id e d  t h a t  no S t a t e  sh o u ld

tabic, but disregarding some deviations 
from  a pure population base, the A d v iso ry  
Commission on Intergovernm ental R e la ­
tions states that there are 15  S ta tes  
in which the legislatures nre apportioned 
solely according to population. A p p o r­
tionment of State L egislatures (1962), 
12.
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m a k e  o r  e n fo r c e  a n y  la w  w h ic h  
sh o u ld  a b r id g e  th e  p r iv i l e g e s  o r  im ­
m u n it ie s  o f  c i t i z e n s  o f  th e  U n ited  
S t a t e s .  I f  s u f f r a g e  w a s  one o f  th e se  
p r i v i l e g e s  o r  im m u n itie s , w h y  
a m e n d  th e  C o n stitu tio n  to  p r e v e n t  
i t s  b e in g  d en ied  on a c c o u n t o f  r a c e , 
& c .?  N o th in g  i s  m o re  e v id e n t  th a n  

*[377 US 612] 
t h a t  th e  g r e a t e r  m u s t  " in c lu d e  th e  
l e s s ,  an d  i f  a l l  w e r e  a l r e a d y  p ro ­
t e c t e d  w h y  g o  th ro u g h  w ith  th e  
fo r m  o f  a m e n d in g  th e  C o n stitu tio n  
to  p r o te c t  a  p a r t ? ”  Id ., a t  175, 22 
L  ed  a t  630.

In  th e  p r e s e n t  c a s e ,  w e  can  go  s t i l l  
fu r t h e r .  I f  c o n st itu t io n a l a m e n d ­
m e n t w a s  th e  o n ly  m e a n s  b y  w h ic h  
a l l  m en  an d , la te r ,  w o m en , cou ld  b e  
g u a r a n te e d  th e  r i g h t  to  v o te  a t  a l l ,  
e v e n  f o r  f e d e r a l  o ffice rs , h o w  ca n  i t  
b e  t h a t  th e  f a r  l e s s  o b v io u s  r i g h t  
to  a  p a r t ic u la r  k in d  o f  a p p o r t io n ­
m e n t o f  s t a t e  l e g i s la t u r e s — a  r i g h t  
to  w h ich  i s  op p o sed  a  f a r ' m o re  
p la u s ib le  co n flic t in g  in te r e s t  o f  th e  
S t a t e  th a n  th e  in te r e s t  w h ic h  o p ­
p o se s  th e  g e n e r a l  r i g h t  to  v o te — ca n  
b e  c o n fe r r e d  b y  ju d ic ia l  c o n s t ru c ­
t io n  o f  th e  F o u r te e n th  A m en d ­
m e n t ? 70 Y e t ,  u n le s s  one t a k e s  th e  
h ig h ly  im p la u s ib le  v ie w  th a t  th e  
F o u r te e n th  A m en d m en t co n tro ls  
m e th o d s  o f  a p p o r tio n m e n t b u t 
le a v e s  th e  r i g h t  to  v o te  i t s e l f  un ­
p ro te c te d , th e  co n clu sio n  i s  in e s ­
c a p a b le  t h a t  th e  C o u rt h a s ,  f o r  p u r ­
p o se s  o f  th e se  c a s e s ,  r e le g a te d  th e  
F i f t e e n th  an d  N in e teen th  A m en d ­
m e n ts  to  th e  s a m e  lim bo  o f  c o n st itu ­

t io n a l a n a c h ro n is m s  to  w h ic h  th e  
seco n d  s e c t io n  o f  th e  F o u r te e n th  
A m e n d m e n t h a s  b ee n  a s s ig n e d .

M en tio n  sh o u ld  b e  m a d e  f in a l l y  
o f  th e  d e c is io n s  o f  t h i s  C o u r t w h ic h  
a r e  d i s r e g a r d e d  o r , m o r e  a c c u r a t e l y ,  
s i l e n t l y  o v e r r u le d  t o d a y .  M in o r  v  
H a p p e r s e t t ,  s u p r a ,  in  w h ic h  th e  
C o u rt h e ld  t h a t  th e  F o u r te e n t h  

•[377 U S 613]
A m e n d m e n t d id  n o t  * c o n fe r  th e  r i g h t  
to  v o te  o n  a n y o n e , h a s  a l r e a d y  b ee n  
n o ted . O th e r  c a s e s  a r e  m o re  d i ­
r e c t l y  in  p o in t  I n  C o le g ro v e  v  
B a r r e t t ,  3 3 0  U S  804 , 9 1  L  ed  1 262 , 
67 S  C t 9 7 3 , t h i s  C o u r t  d is m is s e d  
“ f o r  w a n t  o f  a  s u b s t a n t ia l  f e d e r a l  
q u e s t io n ”  a n  a p p e a l  f r o m  th e  d i s ­
m is s a l  o f  a  c o m p la in t  a l l e g in g  t h a t  
th e  I l l in o is  l e g i s l a t i v e  a p p o r t io n ­
m e n t r e s u l t e d  in  “ g r o s s  in e q u a l i t y  
in  v o t in g  p o w e r ”  a n d  “ g r o s s  a n d  
a r b i t r a r y  a n d  a t r o c io u s  d i s c r im in a ­
tio n  in  v o t in g ”  w h ic h  d en ied  th e  
p la in t i f f s  e q u a l p r o te c t io n  o f  th e  
la w s .71 I n  R e m m e y  v  S m ith ,  102 
F  S u p p  7 0 8  (D . C . E .  D . P a ) ,  a  
th r e e - ju d g e  D i s t r i c t  C o u rt d i s ­
m is s e d  a  c o m p la in t  a l l e g in g  t h a t  
tho. a p p o r t io n m e n t  o f  th e  P e n n s y l ­
v a n ia  L e g i s l a t u r e  d e p r iv e d  th e  
p la in tiiT s  o f  “ c o n s t itu t io n a l  r i g h t s  
g u a r a n te e d  to  th e m  b y  th e  F o u r ­
te e n th  A m e n d m e n t .”  Id ., a t  709 . 
T h e  D i s t r i c t  C o u rt s t a t e d  t h a t  i t  
w a s  a w a i e  t h a t  th e  p l a in t i f f s ’ a l l e g a ­
tio n s  w e r e  “ n o to r io u s ly  t r u e ”  an d  
t h a t  " t h e  p r a c t i c a l  d i s e n f r a n c h is e ­
m e n t o f  q u a lif ie d  e le c to r s  in  c e r t a in  
o f  th e  e le c t io n  d i s t r i c t s  in  P h i l a -

70. Compare tho Court’s statem ent in 
Guinn v United Stntos, 238 U S 347, 362, 
69 L  cd 1310. 1347, 35 S C t 926, L R A  
1916 A  1124.

“ . . . Beyond doubt the [Fifteenth] 
Amendment docs not take away from  the 
state governments in a general sense the 
powor over sufTrago which has belonged 
to those governments from the beginning 
and without the possession of which power 
the whole fabric upon which the division 
of state and national authority under tho

Constitution and the organization  ol’ both 
governm ents rest would be w ithout sup­
port and both the authority o f the nation 
I nd the Stnto would fa ll  to the ground. 
. n fa ct, the very  command of the Am end­
ment recognizes the possession o f the gen- 
oral power by the S tate, since the Amend­
ment seeks to regu late  its exercise as to 
the particu lar subject w ith  which it  deals.”

71. The quoted phrases are taken from 
the Jurisdictional Statem ent, pp. 13, 19.
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d e lp h ia  C o u n ty  i s  a  m a t t e r  o f  c o m - g u a r a n te e d  b y  th e  
m on  k n o w le d g e .”  Id ., a t  710 . T h is  
C o u rt d ism is s e d  th e  a p p e a l  “ f o r  th e  
w a n t  o f  a  su b s ta n t ia l  f e d e r a l  q u e s ­
t io n .”  342  U S 916, 96 L  ed  685 , 72 
S  C t 368.

557

In  K id d  v  M cC a n le ss , 200  T en n  
273 , 292  SW 2d  40, th e  S u p re m e  
C o u rt o f  T e n n e sse e  d ism is s e d  an  
a c t io n  f o r  a  d e c la r a t o r y  ju d g m e n t  
t h a t  th e  T e n n e sse e  A p p o r tio n m e n t 
A c t  o f  1901 w a s  u n c o n s t itu tio n a l. 
T h e  co m p ’ a t  a l le g e d  t h a t  " a  m in o r ­
i t y  o f  a p p r o x im a te ly  37 % o f  th e  
v o t in g  p o p u la tio n  o f th e  S t a t e  n o w  
e le c t s  an d  c o n tro ls  20 o f  th e  33 m e m ­
b e r s  o f  t h e  S e n a te ;  t h a t  a  m in o r i t y  
o f  40 %> o f  th e  v o t in g  p o p u la tio n  o f  
th e  S t a t e  n o w  c o n tro ls  63 o f  th e  99 
m e m b e r s  o f  th e  H o u se  o f  R e p r e se n t ­
a t i v e s . ”  Id ., a t  276, 292  S W 2d , a t  
42. W ith o u t d is s e n t ,  th i s  C o u rt 
g r a n te d  th e  m o tio n  to  d is m is s  th e  
a p p e a l .  3 5 2  U S  920, 1 L  ed  2d 157, 
77 S  C t 223 . In  R a d fo rd  v  G a ry , 
145 F  S u p p  541 (D . C. W . D . O k la ) ,  
a  th r e e - ju d g e  D is t r i c t  C o u rt w a s  

•[377 US 614]
• convened to  c o n s id e r  “ th e  c o m p la in t 
o f  th e  p la in t i f f  to  th e  e f fe c t  t h a t  th e  
e x i s t in g  a p p o r t io n m e n t s t a t u t e s  o f 
th e  S t a t e  o f O k lah o m a v io la t e  th e  
p la in  m a n d a te  o f  th e  O k lah o m a Con­
s t i tu t io n  a n d  o p e r a te  to  d e p r iv e  h im  
o f  th e  eq u a l p ro te c t io n  o f  th e  l a w s

F o u r t e e n th  
A m en d m e n t to  th e  C o n st itu t io n  o f  
th e  U n ited  S t a t e s . ”  Id . ,  a t  5 4 2 . 
T h e  p la in t i f f  a l le g e d  t h a t  h e  w a s  a  
r e s id e n t  a n d  v o t e r  in  th e  m o s t  p o p u ­
lo u s  c o u n ty  o f  th e  S ta te ,  w h ic h  h a d  
a b o u t 1 5 %  o f  th e  to ta l  p o p u la t io n  
o f  th e  S t a t e  b u t  o n ly  a b o u t  2 %  o f  
th e  s e a t s  in  th e  S t a t e  S e n a t e  a n d  
le s s  th a n  4 %  o f  th e  s e a t s  in  th e  
H o u se . T h e  c o m p la in t  r e c i t e d  t h e  
u n w il l in g n e s s  o r  in a b i l i t y  o f  th e  
b ra n c h e s  o f  th e  s t a t e  g o v e r n m e n t  
to  p ro v id e  r e l i e f  a n d  a l l e g e d  t h a t  
th e r e  w a s  no s t a t e  r e m e d y  a v a i l a b l e .  
T h e  D is t r ic t  C o u rt g r a n t e d  a  m o t io n  
to  d ism is s .  T h is  C o u rt  a f f i r m e d  
w ith o u t  d is s e n t .  352  U S  9 9 1 , 1 
L  ed  2d 540, 77  S  C t 559 .

E a c h  o f  th e s e  r e c e n t  c a s e s  i s  d i s ­
t in g u ish e d  on so m e  g r o u n d  o r  o t h e r  
in  B a k e r  v  C a r r .  S e e  3 6 9  U S , a t  
2 3 5 -2 3 6 , 7 L  ed 2d a t  6 9 6 . T h e i r  
su m m a r y  d isp o s it io n s  p r e v e n t  c o n ­
s id e ra t io n  w h e th e r  th e s e  a f t e r - t h e -  
f a c t  d is t in c t io n s  a r e  r e a l  o r  im a g i ­
n a r y .  T h e  f a c t  r e m a in s ,  h o w e v e r ,  
t h a t  b e tw e e n  1947 an d  1 9 5 7 , f o u r  
c a s e s  r a i s in g  i s s u e s  p r e c i s e l y  t h e  
sa m e  a s  th o se  d ec id ed  t o d a y  w e r e  
p r e se n te d  to  th e  C o u rt. T h r e e  w e r e  
d ism is s e d  b e c a u se  th e  i s s u e s  p r e ­
s e n te d  w e r e  th o u g h t  in s u b s t a n t i a l  
an d  in  th e  fo u r th  th e  lo w e r  c o u r t ’s  
d is m is s a l  w a s  a ff irm e d .7*

72. In two early cases dealing with party 
primaries in Texas, the Court indicated 
that the Equal Protection Clause did afford 
nome protection of the righ t to vote. 
Nixon v  Herndon, 273 U S 536, 71 L  cd 
759, 47 S C t 446; Nixon v  Condon, 286 US
73, 76 L ed 984, 62 S Ct 484, 88 AI-R 458. 
Before and nfter these enses, two cases 
dealing w ith the qualifications for electors 
in Oklahoma had gone off on the Fifteenth 
Amendment, Guinn v United States, 238 
U o 347, 69 L  ed 1340, 35 S C t 926, L R A  
1916A 1124; Lane v  Wilson, 307 U S 268, 83 
L  cd 1281, 59 S Ct 872. The rationale of 
the Texas cases is almost certainly to be 
explained b y the Court's reluctance to 
decide th at party prim aries were a part 
o f the electoral process fo r  purposes of 
the Fifteenth Am endm ent See N ewberry

v United States, 256 U S 232, 65 L  cd t 13. 
41 S C t 409. Once that question w as la id  
to rest in United States v C lassic , 313 U S  
299, 85 L  ed 1308, 61 S C t 1031, the C o u rt 
decided subsequent cases involvin g T e x a s  
pnrty prim aries on the b asis  o f  th e  
•Fifteenth Am endm ent Sm ith v  A llw rig h t, 
321 US 849, 88 L  ed 987, 64 S  C t 767, 15 1  
A L R  1110; T erry  v  Adam s, 345 U S  461, 
97 L  ed 1152, 73 S C t 809.

The recent decision in Gom illion v  L ig h t-  
foot, 364 U S 339, 6 L  ed 2d 110, 81 S  C t  
125, that a constitutional claim  w a s  
stated by allegations that m un icipal lin es 
had been redrawn with th e intention  o f  
depriving N igroes of the r ig h t  to v o te  in 
municipal elections w as based on th e  
Fifteenth Amendment. O n ly  one J u stic e , 
in a concurring opinion, relied  on th e

i* h L .

m
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I  h a v e  t r ie d  to  m a k e  th e  c a ta lo g u e  
c o m p le te , y e t  to  k e e p  i t  w ith in  th e  
m a n a g e a b le  l im it s  o f  a  ju d ic ia l  o p in ­
io n . In  m y  ju d g m e n t ,  to d a y ’s  d e c i - 

*[377 US 615] 
s io n s  a r e  r e fu te d  b y  ‘'t h e  la n g u a g e  o f 
th e  A m e n d m e n t w h ic h  t h e y  c o n stru e  
a n d  b y  th e  in fe r e n c e  f a i r l y  to  be  
d r a w n  f r o m  su b se q u e n t ly  e n a c te d  
A m e n d m e n ts . T h e y  a r e  u n eq u iv ­
o c a l ly  r e fu te d  b y  h i s to r y  an d  b y  con ­
s i s t e n t  th e o r y  an d  p r a c t ic e  f r c m  th e  
t im e  o f  th e  ad o p tio n  o f  th e  F o u r ­
te e n th  A m e n d m e n t u n til to d a y .

T h e  C o u r t 's  e la b o ra t io n  o f  i t s  n e w  
“ c o n s t itu t io n a l”  d o c tr in e  in d ic a te s  
h o w  f a r — a n d  h o w  u n w is e ly — i t  h a s  
s t r a y e d  f r o m  th e  a p p r o p r ia t e  
b o u n d s o f  i t s  a u th o r i t y .  T h e  co n ­
se q u e n c e  o f  to d a y ’s  d ec is io n  i s  th a t  
in  a l l  b u t  th e  h a n d fu l o f  S t a t e s  
w h ic h  m a y  a l r e a d y  s a t i s f y  th e  n e w  
r e q u ir e m e n ts  th e  lo ca l D is t r ic t  
C o u rt o r, i t  m a y  b e , th e  s t a t e  c o u r ts ,  
a r e  g iv e n  b la n k e t  a u th o r i t y  an d  th e  
c o n s t itu t io n a l  d u ty  to  s u p e r v i s e  a p ­
p o r t io n m e n t o f  th e  S t a t e  L e g i s l a ­
tu r e s .  I t  i s  d ifficu lt to  im a g in e  a  
m o re  in to le ra b le  an d  in a p p io p r ia t e  
in te r fe r e n c e  b y  th e  ju d i c i a r y  w ith  
th e  in d ep en d en t l e g i s l a tu r e s  o f  th e  
S t a t e s .

In  th e  A la b a m a  c a s e s  (N o s . 23, 
27 , 4 1 ) ,  th e  D is t r ic t  C o u rt h e ld  in ­
v a l id  n o t o n ly  e x i s t in g  p r o v i s io n s  o f  
th e  S t a t e  C o n stitu tio n — w h ic h  th is  
C o u rt l i g h t l y  d i s m is s e s  w ith  a  w a v e  
o f  th e  S u p r e m a c y  C la u se  an d  th e  r e -  

•[377 US 616] 
m a r k  ‘ t h a t  “ i t  m a k e s  no d if fe re n c e  
w h e th e r  a  S t a t e ’s  a p p o r tio n m e n t 
s c h e m e  i s  em b o d ied  in  i t s  c o n st itu ­
tio n  o r  in  s t a t u t o r y  p r o v i s io n s ,”

a n te , p . 510— b u t  a l s o  a  p ro p o se d  
a m e n d m e n t to  th e  A la b a m a  C o n st i ­
tu tio n  w h ic h  h a d  n e v e r  b ee n  s u b ­
m it te d  t o  th e  v o t e r s  o f  A la b a m a  f o r  
r a t i f i c a t io n ,  a n d  “ s t a n d b y ”  l e g i s l a ­
t io n  w h ic h  w a s  n o t  to  b eco m e  e f f e c ­
t i v e  u n le s s  th e  a m e n d m e n t w a s  
r e j e c t e d  (o r  d e c la r e d  u n c o n s t itu ­
t io n a l )  a n d  in  n o  e v e n t  b e fo r e  1 9 6 6 . 
S im s  v  F r in k ,  2 0 S  F  S u p p  43 1 . S e e  
a n te , p p .  5 1 6 -5 2 1 .  B o th  o f  t h e s e  
m e a s u r e s  h a d  b e e n  a d o p te d  o n ly  n in e  
d a y s  b e f o r e ,73 a t  a n  E x t r a o r d in a r y  
S e s s io n  o f  th e  A la b a m a  L e g i s l a t u r e ,  
c o n v e n e d  p u r s u a n t  to  w h a t  w a s  v e r y  
n e a r l y  a  d i r e c t i v e  o f  th e  D i s t r i c t  
C o u rt, s e e  S im s  v  F r in k ,  205  F  S u p p  
245 , 2 4 8 . T h e  D i s t r i c t  C o u rt f o r m ­
u la te d  i t s  o w n  p la n  f o r  th e  a p p o r ­
t io n m e n t  o f  th e  A la b a m a  L e g i s l a ­
tu r e ,  b y  p ic k in g  a n d  c h o o s in g  a m o n g  
th e  p r o v i s io n s  o f  th e  l e g i s l a t i v e  
m e a s u r e s .  208  F  S u p p , a t  4 4 1 -4 4 2 . 
S e e  a n t e ,  p . 52 1 . B e y o n d  t h a t ,  th e  
c o u r t  w a r n e d  t h e  l e g i s l a t u r e  th a t  
th e r e  w o u ld  b e  s t i l l  f u r t h e r  ju d i c ia l  
r e a p p o r t io n m e n t  u n le s s  th e  l e g i s l a ­
tu r e ,  l i k e  i t  o r  n o t, u n d e r to o k  th e  
t a s k  f o r  i t s e l f .  2 0 8  F  S u p p , a t  442. 
T h is  C o u r t  n o w  s t a t e s  t h a t  th e  D is ­
t r i c t  C o u r t  a c t e d  in  " a  m o s t  p r o p e r  
an d  c o m m e n d a b le  m a n n e r ,”  a n t e ,  p . 
541 , a n d  a p p r o v e s  th e  D i s t r i c t  
C o u r t ’s  a v o w e d  in te n t io n  o f  t a k in g  
“ so m e  f u r t h e r  a c t io n ”  u n le s s  th e  
S t a t e  L e g i s l a t u r e  a c t s  b y  1966 , a n te , 
p . 5 4 2 -

In  t h e  M a r y la n d  c a s e  (N o . 29, 
p o s t ,  p .  5 9 5 ) ,  t h e  S t a t e  L e g i s l a t u r e  
w a s  c a l le d  in to  S p e c ia l  S e s s io n  an d  
e n a c te d  a  t e m p o r a r y  r e a p p o r t io n ­
m e n t  o -f th e  H o u se  o f  D e le g a t e s ,  
u n d e r  p r e s s u r e  f r c m  th e  s t a t e  

*[377 US 617] 
c o u r t s .74 T h e r e a f t e r ,  th e  ‘ M a ry la n d

Equal Protection Clause o f the Fourteenth 
Amendment. Id., a t 349, 6 L  ed 2d at 
118.

73. The measures were adopted on July 
12, 1962. The D istrict Court handed down 
Its opinion on July 21, 1962.

74. In reversing an initial order o f the

C ircu it Court fo r  Anne Arundel County 
dism issing the plaintiffs’ com plaint, the 
M aryland C ourt o f Appeals directed the 
low er court to henr evidence on and deter­
mine the p la in tiffs ’ constitutional clnims, 
and, i f  it found provisions of the M aryland 
Constitution to be invalid, to “ declare that
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C o u rt o f  A p p e a ls  h e ld  t h a t  th e  M i r y -  
lancl S e n a te  w a s  c o n s t itu t io n a l ly  ap ­
p o rtio n ed . M a ry la n d  C o m m itte e  fo r  
F a i r  R e p r e se n ta t io n  v  T a w e s ,  229 
M d 406, 184  A 2 d  715 . T h is  C o u rt 
n o w  h o ld s  t h a t  n e i th e r  b ra n c h  o  ' th e  
S t a t e  L e g i s l a t u r e  m e e t s  c o n s t itu ­
t io n a l r e q u ir e m e n ts .  P o s t ,  p . 606. 
T h e  C o u rt p r e s u m e s  t h a t  s in c e  ‘th e  
M a r y la n d  c o n s t itu t io n a l p r o v i s io n s  
r e l a t in g  to  l e g i s l a t i v e  a p p o r t io n m e n t 
[ a r e ]  h e r e b y  h e ld  u n c o n s t itu t io n a l, 
th e  M a r y la n d  L e g i s l a t u r e  . . . h a s  
th e  in h e r e n t  p o w e r  to  e n a c t  a t  l e a s t  
t e m p o r a r y  r e a p p o r t io n m e n t  l e g i s l a ­
t io n  p e n d in g  ad o p tio n  o f  s t a t e  co n ­
s t i tu t io n a l  p r o v i s io n s ”  w h ic h  s a t i s f y  
th e  F e d e r a l  C o n stitu tio n , id ., a t  607. 
On th i s  p r e m is e ,  th e  C o u rt c o n d u c e s  
th a t  th e  M a r y la n d  c o u r t s  n eed  n o t 
“ fe e l  o b lig e d  to  t a k e  f u r t h e r  a f f irm ­
a t i v e  a c t io n ”  n o w , b u t  t h a t  "u n d e r  
no c i r c u m s t a n c e s  sh o u ld  th e  1963 
e le c tio n  o f  m e m b e r s  o f  th e  M a r y la n d  
L e g i s l a t u r e  b e  p e rm it te d  to  b e  con ­
d u c ted  p u r s u a n t  to  th e  e x i s t in g  o r 
a n y  o th e r  u n c o n s t itu t io n a l p la n .”  
Id ., a t  608.

In  th e  V i r g in ia  c a s e  (N o . 69, p o st, 
p . 6 0 9 ) ,  th e  S t a t e  L e g i s l a t u r e  in  
1962 co m p lied  w i t h  th e  s t a t e  c o n s t i ­
tu t io n a l r e q u ir e m e n t  o f  r e g u l a r  r e -  
a p p o r t ic n m e n t .76 T w o  d a y s  l a t e r ,  a 
co m p la  n t  w a s  filed  in  th e  D is t r ic t  
C o u rt.1" E i g h t  m o n th s  la t e r ,  th e

•[377 U S 618] 
l e g i s l a t i v e  r e a p p o r t io n m e n t  w a s  ♦ d e ­
c la r e d  u n c o n s t itu t io n a l. M a n n  v  
D a v is ,  213 F  S u p p  577 . T h e  D i s ­
t r i c t  C o u rt g a v e  th e  S t a t e  L e g i s l a ­
tu r e  tw o  m o n th s  w ith in  w h ic h  to  
re a p p o r t io n  i t s e l f  in  s p e c ia l  s e s s io n ,  
u n d er p e n a l t y  o f  b e in g  r e a p p o r ­
tio n ed  b y  th e  c o u r t .17 O n ly  a  s t a y -  
g r a n te d  b y  a  m e m b e r  o f  th i s  C o u r t  
s lo w e d  th e  p r o c e s s  ;71 i t  i s  p la in  t h a t  
no s t a y  w i l l  b e  fo r th c o m in g  in  t h e  
fu tu r e .  T h e  V i r g in ia  L e g i s l a t u r e  i s  
to  b e  g i v e n  “ a n  a d e q u a te  o p p o r tu ­
n i t y  to  e n a c t  a  v a l id  p la n ” ; b u t  i f  i t  
f a i l s  " t o  a c t  p r o m p t ly  in  r e m e d y i n g  
th e  c o n s t itu t io n a l  d e f e c t s  in  t h e  
S t a t e ’s  l e g i s l a t i v e  a p p o r t io n m e n t  
p la n ,”  th e  D is t r i c t  C o u rt i s  to  “ t a k e  
f u r t h e r  a c t io n .”  P o s t  p . 618 .

In  D e la w a r e  (N o . 3 0 7 , p o s t ,  p .  
6 2 0 ) ,  th e  D is t r i c t  C o u rt e n t e r e d  a n  
o rd e r  on J u l y  25 , 1962, w h ic h  s t a y e d  
p ro c e e d in g s  u n ti l  A u g u s t  7, 1 9 6 2 , 
" in  th e  h op e a n d  e x p e c ta t io n ”  t h a t  
th e  G en e ra l A s s e m b ly  w o u ld  t a k e  
“ so m e a p p r o p r ia te  a c t io n ”  in  t h e  in ­
t e r v e n in g  13 d a y s .  S in c o c k  v  T e r r y ,  
207 F  b u p p  205 , 207. B y  w a y  o f  
p ro d c V .g , p r e s u m a b ly ,  th e  c o u r t  
n o ted  th a t  i f  no l e g i s l a t i v e  a c t i o n  
w e r e  ta k e n  a n d  th e  c o u r t  s u s t a in e d  
th e  p la in t i f f s ’ c la im , " t h i  p r e s e n t  
G e n e ra l A s s e m b ly  an d  a n y  s u b s e ­
q u en t G en e ra l A s s e m b ly ,  th e  m e m ­
b e r s  o f  w h ic h  w e r e  e le c te d  p u r s u a n t  
to  S e c t io n  2 o f  A r t ic le  2  [ t h e  c h a l -

the Legislature has the p r . ’er, if  called 
into Special Session by t1 i  Governor and 
such action be deer., i  appropriate by it, 
to ennct a bill reapportioning its member­
ship for purposes of the November, 1962, 
election.”  M aryland Committee fo r  F air 
Representation v  Tawes, 228 Md 412, 438- 
439, 180 A2d 656, 670. On remand, the 
opinion o f the C ircuit Court included such 
a declaration. The opinion w as filed on 
M ay 24, 1962. The Maryland Legislature, 
in Special Session, adopted the "em ergen­
c y ” m easures now declared unconstitution­
al seven days later, on M ay 31, 1962.

75. The V irgin ia  Constitution, A r t TV, 
§ 43, requires th a t a  roawort.lerijneHt be 
made every 10 years.

76. The 1962 reapportionm ent a cts  w e re  
approved on A p r. 7, 1962. The com p la in t 
was filed on A p r. 9, 1962.

77. The D.’ rlct Court handed dow n its  
■opinion on 28, 1962, and g a v e  th e  
V irginia General Assem bly until J a n . 31, 
1963, “ to enact appropriate rea p p o rtio n ­
ment laws.”  2i3  F  Supp, a t  585-58G. T h e  
court stated that fa ilin g such action  o r  an 
appeal to this Court, the plain tiffs m ig h t 
apply to it  "fo r  such fu rth er o rd ers os 
may be required.”  Id, a t 586.

78. On Dec. 15, 1962, T he C h ie f J u s­
tice granted a stay  pending final d isp o si­
tion of the case in this Court.

1 !
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le n g e d  p r o v is io n s  o f  th e  D e la w a re  
C o n s t i tu t io n ] ,  m ig h t  b e  h e ld  n o t to  
b e  a  d e  ju r e  l e g i s l a t u r e  an d  i t s  l e g i s ­
l a t i v e  a c t s  m ig h t  b e h e ld  in v a lid  an d  
u n c o n s t i tu t io n a l . "  Id ., a t  2 0 5 -2 0 6 . 
F i v e  d a y s  l a t e r ,  on J u l y  3 0 ,1 9 6 2 , th e  
G e n e r a l  A s s e m b ly  a p p ro v e d  a  p ro ­
p o s e d  a m e n d m e n t to  th e  S ta t e  Con­
s t i tu t io n .  On A u g u s t  7, 1 9 6 ? ,  th e  
D i s t r i c t  C o u rt en te re d  an  o rc ie . d e - 

•[377 US 619] 
n y i n g  th e  "d e f e n d a n t s ’ m otion  to  d is ­
m i s s .  T h e  c o u r t  s a id  th a t  i t  d id  n o t 
w i s h  to  s u b s t i tu te  i t s  ju d g m e n t  “ f o r  
th e  c o l le c t iv e  w isd o m  o f  th e  G en e ra l 
A s s e m b ly  o f  D e la w a r e ,”  b u t  th a t  "'in 
th e  l i g h t  o f  a l l  th e  c ir c u m s ta n c e s ,”  
i t  h a d  to  p ro c e e d  pr<~n*.pf l y .  210 F  
S u p p  395, 396 . Or; O cto b er 1 6 ,1 9 6 2 , 
th e  c o u r t  d ec lin ed  to  en jo in  th e  co n ­
d u c t  o f  e le c t io n s  in  N o v e m b e r . 210 
F  S u p p  396 . T h e  co u r t  w e n t  on to  
e x p r e s s  i t s  r e g r e t  th a t  th e  G en e ra l 
A s s e m b ly  h a d  n o t ad o p ted  th e  
c o u r t ’s  s u g g e s t io n ,  s e e  207 F  S u p p , 
a t  2 0 6 -2 0 7 , b a t  th e  D e la w a r e  Con­
s t i tu t io n  be am en d ed  to m a k e  a p p o r ­
t io n m e n t  a  s t a t u t o r y  r a th e r  th a n  a  
c o n s t i tu t io n a l m a tte r ,  so  a s  to  f a c i l i ­
t a t e  f u r t h e r  c h a n g e s  in  a p p o r t io n ­
m e n t  w h ic h  m ig h t  b e  r e q u ire d . 210 
F  S u p p , a t  401. In  J a n u a r y  1963, th e

79. Tho Delaware Constitution, Art 
X V I, § 1, requires that amendments be 
approved by the necessary two-thirds vote 
in two successive General Assemblies.

80. The D istrict Court thus nailed tho 
lid on the "box of time’’ in which everyone 
seemed to it "to  be trapped." The lid w as 
tem porarily opened a crack on June 27, 
1963, when Mr. Justice Brennan granted a 
s ta y  o f the injunction until disposition of 
the ciso  by this Court. Since the Court 
states that “ the delay inherent in follow ­
in g  the state conbtitytional prescription 
fo r  approval o f constitutional amendments 
b y  two successive General Assemblies 
cannot be nllowed to result in an imper­
missible deprivation of appellees' righ t to 
an adequate voice in the election of legis­
lators to represent them," post, p. 630, 
the lid has presumably been slammed shut 
again.

81. In N ew Y ork nnd Colorado, this pat­
tern of conduct has thus fa r  been avoided.

G en e ra l A s s e m b ly  a g a in  a p n ro v e d  
th e  p ro p o se d  a m e n d m e n t  o f  tn e  a p ­
p o r t io n m e n t p r o v i s io n s  o f  th e  D e la ­
w a r e  C o n st itu t io n , w h ic h  th e r e b y  
b e c a m e  e f f e c t i v e  o n  J a n u a r y  17, 
1963.79 T h r e e  m o n th s  l a t e r ,  on 
A p r i l  17, 1963 , th e  D i s t r i c t  C o u rt 
r e a c h e d  “ th e  r e lu c t a n t  co n c lu s io n ”  
t h a t  A r t .  I I ,  § 2 , o f  th e  D e la w a r e  
C o n st itu t io n  w a s  u n c o n s t itu t io n a l ,  
w i t h  o r  w i t h o u t  th e. 1963  a m e n d ­
m e n t. S in c o c k  v  D u f fy ,  2 1 5  F  S u p p  
1 6 9 ,1 8 9 . O b s e r v in g  t h a t  “ th e  S t a t e  
o f  D e la w a r e ,  th e  G e n e ra l  A s s e m b ly ,  
an d  th is  c o u r t  a l l  s e e m  to  b e  t r a p p e d  
in a  k in d  o f  b o x  o f  t im e ,”  id ., a t  191, 
th e  c o u r t  g a v e  th e  G e n e ra l  A s s e m ­
b l y  u n til  O c to b e r  1, 1 9 6 3 , to  a d o p t  
a c c e p ta b le  p r o v i s io n s  f o r  a p p o r t io n ­
m e n t. O n M a y  2 0 , 1 963 , th e  D is ­
t r i c t  C o u r t e n jo in e d  th e  d e fe n d a n ts  
f r o m  c o n d u c t in g  a n y  e le c t io n s , in ­
c lu d in g  th e  g e n e r a l  e le c t io n  s c h e d ­
u led  f o r  N o v e m b e r  1964 , p u r s u a n t  
to  th e  o ld  o r  t h e -n e w  c o n s t itu t io n a l 
p r o v i s io n s .10 T h is  C o u r t  n o w  a p -  

*[3 ‘,7 U S  620] 
p r o v e s  a l l  t h e s e  "p r o c e e d in g s ,  n o t in g  
p a r t i c u l a r l y  t h a t  in  a l lo w in g  th e  
1962  e le c t io n s  to  g o  f o r w a r d ,  “ th e  
D is t r i c t  C o u r t a c te d  in  a  w i s e  a n d  
t e m p e r a t e  m a n n e r .”  P o s t  p . 62 9 .“

the N ew  Y o rk  case (N o. 20, post, p. 
568), the D istrict Court tw ice dismissed 
the com plaint, once w ithout reaching the 
merits, W M C A , Inc. v  Simon, 202 F  Supp 
741, and once, a fte r  this Court’s remand 
follow ing B aker v  C arr, supra, 370 U S 
.190, 8 L  ed 2d 430, 82 S C t 1234, on the 
m erits, 208 F  Supp 368. In the Colorado 
cnse (N o. 508, post, p. 632), the D istrict 
Court first declined to Interfere w ith a 
forthcom ing election a t  which reappor- 
tionn.ent m easures were to be submitted 
to the voters, L isco v  AVNichols, ^08 ^ 
Supp 471, and, a fte r  the election, upheld 
the apportionm ent provisions which had 
been adopt,id, 219 F  Supp 922.

In v iew  o f the nction which this Court 
now takes in both of these cases, there is 
littlo doubt th a t the legislatures o f these 
two -States w ill now be subjected to the 
same kind o f pressures from  the federal 
ju d iciary  as have the other States.
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R e c o rd s  su c h  a r  th e se  in  th e  c a s e s  
d ec id ed  to d a y  a r e  s u r e  to  b e  d u p li ­
c a te d  in  m o s t  o f th e  o th e r  S t a t e s  i f  
t h e y  h a v e  n o t b ee n  a l r e a d y .  T h e y  
p r e s e n t  a  j a r r i n g  p ic tu r e  o f  c o u r t s  
th r e a te n in g  to  t a k e  a c t io n  in  an  a r e a  
w h ic h  t h e y  h a v e  n o  b u s in e s s  e n te r ­
in g ,  in e v i t a b l y  on th e  b a s i s  o f  p o lit i ­
c a l  ju d g m e n t s  w h ic h  t h e y  a r e  in ­
c o m p e te n t to  m a k e . T h e y  sh o w  
l e g i s l a t u r e s  o f  th e  S t a t e s  m e e t in g  in  
h a s t e  a n d  d e l ib e r a t in g  an d  d e c id in g  
in  h a s t e  to  a v o id  th e  th r e a t  o f  ju d i ­
c ia l  in te r fe r e n c e .  So  f a r  a s  I  c a n  
te l l,  th e  C o u rt’s  o n ly  r e sp o n se  to  th is  
u n se e m ly  s t a t e  o f  a f f a i r s  i s  p o n d er ­
o u s in s i s te n c e  th a t  “ a  d en ia l o f  co n ­
s t i tu t io n a l ly  p ro te c te d  r i g h t s  d e ­
m a n d s  ju d ic ia l  p ro te c t io n ,”  a n te , p . 
530 . B y  th u s  r e f u s in g  to  r e c o g n iz e  
th e  b e a r in g  w h ic h  a  p o te n t ia l  f o r  

•[377 U S 021]
"c o n f lic t  o f th i s  k in d  m a y  h a v e  on th e  
q u e st io n  w h e th e r  th e  c la im e d  r i g h t s  
a r e  in  f a c t  c o n s t i tu t io n a l ly  e n tit le d  
to  ju d ic ia l  p ro te c tio n  th e  C o u rt a s ­
su m e s , r a t h e r  th a n  su p p o r ts ,  i t s  con ­
c lu s io n .

I t  sh o u ld  b y  n o w  b e  o b v io u s  th a t  
tiie.ee c a s e s  do n o t m a rk  th e  en d  o f  
r e a p p o r t io n m e n t p ro b le m s  in  th e  
c o u r ts .  P r e d ic t io n s  on ce m a d e  th a t  
th e  c o u r t s  w o u ld  n e v e r  h a v e  to  f a c e  
th e  p ro b le m  o f  a c t u a l l y  w o r k in g  o u t 
a n  a p p o r t io n m e n t h a v e  p ro v e d  f a l s e .  
T h is  C o u rt, h o w e v e r , co n tin u e s  to  
a v o id  th e  co n se q u en ce s  o f  i t s  d e c i ­
s io n s , s im p ly  a s s u r in g  u s  t h a t  th e  
lo w e r  c o u r ts  “ c a n  an d  . . .  w i l l  
w o rk  o u t m o re  c o n c re te  an d  sp e c if ic  
s t a n d a r d s ,”  a n te , p . 537 . D e e m in g  
i t  " e x p e d ie n t ”  n o t to  sp e l l  o u t " p r e ­
c is e  c o n s t itu t io n a l  t e s t s , ”  th e  C o u rt 
co n te n ts  i t s e l f  w it h  s t a t in g  “ o n ly  a  
f e w  r a t h e r  g e n e r a l  c o n s id e r a t io n s .”  
Ib id .

82. It is not more fa rc y  to suppose that 
in order to nvoid problems of this sort, 
the Court m ay one d»y be tempted to 
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G e n e ra li t ie s  c a n n o t o b s c u r e  t h e  
co id  t r u th  t h a t  c a s e s  o f  t h i s  t y p e  
a r e  n o t a m e n a b le  to  t\\e d e v e lo p m e n t  
o f  ju d ic ia l  s t a n d a r d s .  N o  s e t  o f  
s ta n d a r d s  c a n  g u id e  a  c o u r t  w h ic h  
h a s  to  d ec id e  h o w  m a n y  l e g i s l a t i v e  
d is t r ic t s  a  S t a t e  s h a l l  h a v e ,  o r  w h a t  
th e  jh a p e  o f  th e  d i s t r i c t s  s h a l l  b e ,  o r  
w h e re  to  d r a w  a  p a r t i c u l a r  d i s t r i c t  
lin e . N o ju d i c i a l l y  m a n a g e a b le  
s ta n d a r d  c a n  d e te rm in e  w h e t h e r  a  
S ta t e  sh o u ld  h a v e  s in g le -m e m b e r  
d i s t r ic t s  o r  m u lt im e m b e r  d i s t r i c t s  
o r  so m e co m b in a t io n  o f  b o th . N o  
su ch  s ta n d a r d  c a n  c o n tro l t h e  b a l ­
an c e  b e tw e e n  k e e p in g  u p  w i t h  p o p u ­
la tio n  s h i f t s  an d  h a v in g  s t a b l e  d i s ­
t r ic t s .  In  a l l  th e s e  r e s p e c t s ,  t h e  
c o u r ts  w il l  b e  c a lle d  u pon  t o  m a k e  
p a r t ic u la r  d e c is io n s  w i t h  r e s p e c t  to  
w h ich  a  p r in c ip le  o f  e q u a lly  p o p u ­
la te d  d i s t r i c t s  w i l l  b e  o f  n o  a s s i s t ­
an ce  w h .itso f .v e r . Q .iite  o b v io u s ly ,  
th en * a r t  l im it le s s  p o s s ib i l i t i e s  f o r  
d is t r ic t in g  c o n s i s te n t  w i t h  s u c h  a  
p r in c ip ’c.. N o r  c a n  th e s e  p r o b le m s  
be nvo ided  b y  ju d ic ia l  r e l i a n c e  on  
l e g i s la t i v e  ju d g m e n t s  so  f a r  a s  p o s ­
s ib le . R e sh a p in g  o r  c o m b in in g  on<i 
o r  tw o  d i s t r ic t s ,  o r  m o d i f y in g  j u s t  
a  f e w  d i s t r i c t  l in e s , i s  no  l e s s  a  m a t ­
t e r  o f  c h o o s in g  a m o n g  m a n y  p o s s i -  

•[377 US 022] 
b le  " so lu t io n s , w ith  v a r y i n g  p o l i t i c a l  
co n seq u en ces, th a n  r e a p p o r t io n m e n t  
b ro ad sid e .*1

T h e C o u rt ig n o r e s  a l l  t h i s ,  s a y i n g  
o n ly  th a t  “ w h a t  i s  m a r g i n a l l y  p e r ­
m is s ib le  in  one S t a t e  m a y  b e  u n s a t i s ­
f a c t o r y  in  a n o th e r , d e p e n d in g  on  t h e  
p a r t ic u la r  C ircu m sta n c e s  o f  t h e  
c a s e ,”  an te , p . 537 . I t  i s  w e l l  t o  r e ­
m em b er th a t  th e  p ro d u c t  o f  t o d a y ’s  
d ec is io n s  w i l l  n o t b e  r e a d ju s t m e n t  
o f a  f e w  d i s t r i c t s  ir . a  f e w  S t a t e s  
w h ich  m o st g l a r in g l y  d e p a r t  f r o m  
th e  p r in c ip le  o f  e q u a lly  p o p u la te d

hold that all state leg is lato rs m ust be 
elected 1:. statewide elections.
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d is t r i c t s .  I t  w i l l  b e  a  r e d e te rm in a ­
t io n , e x t e n s i v e  in  m a n y  c a s e s ,  o f  
l e g i s l a t i v e  d i s t r i c t s  in  a l l  b u t  a  f e w  
S t a t e s .

A lth o u g h  th e  C o u rt— n e c e s s a r i ly ,  
a s  I  b e l i e v e — p r o v id e s  o n ly  g e n e r a l i ­
t i e s  in  e la b o ra t io n  o f  i t s  m a in  th e s is ,  
i t s  o p in io n  n e v e r th e le s s  f u l l y  d em on ­
s t r a t e s  h o w  f a r  re m o v e d  th e se  p ro b ­
le m s  a r e  f r o m  f ie ld s  o f  ju d ic ia l  
co m p e te n c e . R e c o g n iz in g  th a t  “ in -  
d i s c r im 'j . a t e  d i s t r i c t in g "  i s  a n  in v i ­
t a t io n  to “ p a r t i s a n  g e r r y m a n d e r ­
in g ,”  a n t e ,  p . 537, th e  C o u rt n e v e r ­
th e le s s  e x c lu d e s  v i r t u a l l y  e v e r y  
b a s i s  f o r  th e  fo rm a t io n  o f  e le c to ra l  
d i s t r i c t s  o th e r  th a n  “ in d i s c r im in a ''  
d i s t r i c t i n g . "  In  on e o r  a n o th e r  o f  
to d a y ’s  o p in io n s, th e  C o u rt d e c la r e s  
i t  u n c c ’ 't i tu t io n a l  fo r  a  S t a t e  to  
g i v e  e l e c t i v e  c o n sid e ra tio n  to  a n y  
o f  th e  fo l lo w in g  in  e s t a b l i sh in g  l e g ­
i s l a t i v e  d i s t r i c t s :

• ( 1 )  h i s t o r y ; ”

( 2 )  “ eco n o m ic  o r  o th e r  s o r t s  o f  
g r o u p  in t e r e s t s "  ;•*

( 3 )  a r e a ; ”

( 4 )  g e o g r a p h ic a l  c o n s id e ra ­
t io n s  ;•*

( 5 )  a  d e s ir e  “ to  in su re  e f fe c t iv e  
r e p r e s e n ta t io n  f o r  s p a r s e l y  s e t t le d  
a r e a s " ; M

•[377 US 623]
* ( 6 )  “ a v a i l a b i l i t y  o f a c c e s s  o f c i t i ­

z e n s  to  th e ir  r e p r e s e n t a t i v e s "

( 7 )  th e o r ie s  o f  b ic a m e ra li sm

83. A nte, p. 637. '
84. A nte, pp. 537, 638. *
85. A n te, p. 538.
86. Ibid.
87. Ibid.
88. Ibid.
8D. Ante, pp. 535, 636.
90. Davis v  Mann, 377 U S 601, 12 L ed 

2d 6 17 ..
91. Id., at 618.
92. Lucas v  Forty-Fourth General As-

( e x c e p t  th o se  a p p r o v e d  b y  th e  
C o u r t)

( 8 )  o c c u p a t io n ;90

( 9 )  “ a n  atten r.p t to  b a la n c e  u rb a n  
an d  r u r a l  p o w e r . ’91

• (1 0 )  th e  p r e f e r e n c e  o f  a  m a jo r ­
i t y  o f  v o t e r s  in  th e  S t a t e .9*

So  f a r  a s  p r e s e n t ly  a p p e a r s ,  th e  
o n l y  f a c t o r  w h ic h  a  S t a t e  m a y  co n ­
s id e r ,  a p a r t  f r o m  n u m b e r s ,  i s  p o l i t i ­
c a l  su b d iv is io n s .  B u t  e v e n  “ a  c l e a r ­
l y  r a t io n a l  s t a t e  p o l i c y "  r e c o g n i z in g  
t h i s  f a c t o r  i s  u n c o n s t itu t io n a l  i f  
“ p o p u la tio n  i s  s u b m e r g e d  a s  th e  
c o n tro ll in g  c o n s id e r a t io n  . . . . . " ”

I  k n o w  o f  no p r in c ip le  o f  lo g ic  o r  
p r a c t i c a l  o r  th e o r e t ic a l  p o l i t  s t i l l  
l e s s  a n y  c o n s t itu t io n a l  p ; pie, 
w h ic h  e s t a b l i s h e s  a l l  o r  a n y  o . e s e  
e x c lu s io n s . C e r ta in  i t  i s  t h a l  th e  
C o u rt’s  o p in io n  d o es n o t  e s t a b l i s h  
th em . So  f a r  a s  th e  C o u r t  s a y s  a n y ­
th in g  a t  a ll on t h i s  s c o r e ,  i t  s a y s  o n ly  
t h a t  “ l e g i s l a t o r s  r e p r e s e n t  p e o p le , 
n o t t i  e e s  o r a c r e s , ”  a n t e ,  p . 5 2 7 ;  t h a t  
“ c i t i z e n s ,  n o t h i s t o r y  o r  e co n o m ic  
in t e r e s t s ,  c a s t  v o t e s , "  a n t e ,  p . 5 3 8 ; 
th a t  “ p eo p le , n o t la n d  o r  t r e e s  o r  
p a s tu r e s ,  v o te ,”  ib id .91 A l l  th i s  m a y  
b e  co n ced ed . B u t  i t  i s  s u r e l y  eq u a l ­
l y  o b v io u s , an d , in  t h e  c o n te x t  o f  
e le c t io n s , m o re  m e a n in g fu l  ^  n o te  
t h a t  p e o p le  a r e  n o t c ip h e r s  a n d  th a 'j 
l e g i s l a t o r s  c a n  r e p r e s e n t  t h e i r  e le c - 

•[377 US 624] 
to r s  o n ly  b y  s p e a k in g  * f o r  t h e i r  in ­
t e r e s t s — eco n o m ic , s o c ia l ,  p o l i t ic a l—  
m a n y ’ o f  w h ic h  do r e f l e c t  th e  p la c e

sembly, 377 U S  736, 12 L  cd 2d 647.
93. Ante, p. 639.
94. The Court does note that, in view  of 

modern developments in transportation and 
communication, it  finds “ unconvincing" 
argum ents based on a desire to insure 
representation of sp arsely  settled areas cr  
to avoid districts so largo  th at voters’ 
access to their representatives is impaired. 
Ante, p. 538.

[ l 2 L c d 2 d ]
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w h e re  th e  e le c to r s  l iv e .  T h e  C o u rt 
d o es  n o t e s t a b l i sh ,  o r  in d eed  e v e n  a t ­
te m p t  to  m a k e  a  c a s e  f o r  th e  p ro p o ­
s it io n  t h a t  c o n f lic t in g  in t e r e s t s  w i t h ­
in  a  S t a t e  c a n  o n ly  b e  a d ju s t e d  b y  
d i s r e g a r d in g  th e m  w h e n  v o t e r s  a r e  
g ro  uped  f o r  p u rp o se s  o f  r e p r e s e n t a ­
t io n .

C o n c l u s i o n

W ith  th e s e  c a s e s  th e  C o u rt a p ­
p ro a c h e s  th e  en d  o f  th e  th ir d  ro u n d  
s e t  in  m o tio n  b y  th e  c o m p la in t  filed  
in B a k e r  v  C a r r .  W h a t  i s  don e to ­
d a y  d e e p e n s  m y  co n v icv io n  t h a t  j u ­
d ic ia l  e n t r y  in to  t h i s  r e a lm  i s  
p ro fo u n d ly  i l l -a d v is e d  a n d  c o n s t i ­
tu t io n a l ly  im p e r m is s ib le .  A s  I  h a v e  
sa id  b e fo re , W e s b e r r y  v  S a n d e r s ,  
s u p r a ,  376  U S  a t  48 , 11 L  ed  2d a t  
5 0 9 ,1 b e l ie v e  t h a t  th e  v i t a l i t y  o f  o u r  
p o lit ic a l s y s t e m , on w h ic h  in  th e  
'.last « " . a l y s i s  a l l  e l s e  d ep en d s, i s  
w e a k e n e d  b y  r e l ia n c e  on tb~ ,ru d i - 
c i a r y  f o r  p o lit ic a l  r e f o r m ; in  t im e  a  
c o m p la c e n t b o d y  p o lit ic  m a y  r e s u l t .

T h e se  d e c is io n s  a lso  c u t  d e e p ly  
ilnto th e  f a b r i c  o f  o u r f e d e r a l i s m . 
W h a t m u s t  fo llo w  f ro m  th e m  -n a y  
e v e n tu a l ly  a p p e a r  to  b e  th e  p ro a , c t  
o f s t a t e  l e g i s la t u r e s .  N e v e r th e le s s ,  
no th in k in g  p e r so n  can  f a i l  to  r e c o g ­
n ize  t h a t  th e  a f t e r m a t h  o f  th e se  
c a s e s ,  h o w e v e r  d e s i r a b le  i t  m a y  b e  
th o u g h t  in  i t s e l f ,  w i l l  h a v e  b een  
a c h ie v e d  a t  th e  c o s t  o f  a  ra c  ic a l a l ­
te r a t io n  in  th e  r e la t io n sh ip  b e tw e e n  
th e  S t a t e s  an d  th e  F e d e r a l  G o v e rn ­
m en t, m o re  p a r t i c u la r l y  th e  F e d e r a l  
J u d i c i a r y .  O n ly  on e w h o  h a s  an  
o v e r b e a r in g  im p a t ie n c e  w i t h  th e  
f e d e r a l  s y s t e m  an d  i t s  p o lit ic a l  p ro c ­
e s s e s  w il l  b e l ie v e  t h a t  t h a t  c o s t  w a s  
n o t too  h ig h  o r  w a s  in e v it a b le !

F in a l ly ,  th e se  d e c is io n s  g i v e  su p ­
p o r t  to a  c u r r e n t  m is ta k e n  v ie w  o f  
th e  C o n stitu tio n  an d  th e  c o n s t itu ­
t io n a l fu n c t io n  o f  th i s  C o u rt. T h is  
v ie w ,  in  a  n u tsh e ll,  i s  t h a t  e v e r y  
m a jo r  so c ia l  i l l  in  th is  c o u n t r y  c a n

fin d  i t s  c u re  in so m e  c o n s t itu t io n a l  
“ p r in c ip le ,”  an d  th a t  th is  C o u r t  
sh o u ld  “ ta k e  th e  le a d ”  in  p r o m o t in g  
r e fo r m  w h en  o th e r  b ra n c h e s  o f  g o v ­
e rn m e n t f a i l  to  a c t .  T h e  C o n s t i tu - 

*[377 U S G25] 
tio n  i s  *n o t a  p a n a c e a  f o r  e v e r y  b !o t  
u pon  th e  p u b lic  w e l f a r e ,  n o r sh o u ld  
t h i s  C o u rt, o rd a in ed  a s  a  ju d i c i a l  
b o d y , b e  th o u g h t  o f  a s  a  g e n e r a l  
h a v e n  f o r  r e fo r m  m o v e m e n ts . T h e  
C o n stitu tio n  i s  a n  in s t r u m e n t  o f  
g o v e rn m e n t, fu n d a m e n ta l  to  w h i c h  
i s  th e  p r e m is e  t h a t  in  a  d if fu s io n  o f  
g o v e rn m e n ta l  a u th o r i t y  l i e s  t h e  
g r e a t e s t  p ro m ise  th a t  th is  N a t io n  
w i l l  r e a l i z e  l ib e r t y  f o r  a l l  i t s  c i t i ­
z e n s .  T h is  C o u rt, lim ite d  in  f u n c ­
tio n  in a c c o rd a n c e  w ith  t h a t  p r e m ­
is e ,  d o es  n o t s e r v e  i t s  h ig h  p u r p o s e  
w h en  i t  e x c e e d s  i t s  a u th o r i t y ,  e v e n  
to  s a t i s f y  ju s t i f ie d  im p a t ie n c e  w i t h  
th e  s lo w  w o r k in g s  o f  th e  p o l i t i c a l  
p ro c e s s .  F o r  w h e n , in  th e  n a m e  o f  
c o n st itu t io n a l in te r p r e ta t io n ,  t h e  
C o u rt a d d s  so m e th in g  to  th e  C o n st i ­
tu tio n  th a t  w a s  d e l ib e r a t e ly  e x ­
c lu d ed  f ro m  it , th e  C o u rt in  r e a l i t y  
su b s t i tu te s  i t s  v ie w  o f  w h a t  sh o u ld  
be so  f o r  th e  a m e n d in g  p r o c e s s .

I  d is s e n t  in e a c h  o f  th e s e  c a s e s ,  
b e l ie v in g  th a t  in  none o f  th e m  h a v e  
th e  p la in t i f f s  s t a t e d  a  c a u s e  o f  a c ­
tio n . T o  th e  e x te n t  t h a t  B a k e r  v  
C a r r ,  e x p r e s s l y  o r  b y  im p lic a t io n ,  
w e n t  b eyo n d  a  d is c u s s io n  o f  j u r i s ­
d ic t io n a l d o c t r in e s  in d e p e n d e n t o f  
th e  s u b s ta n t iv e  i s s u e s  in v o lv e d  h e r e ,  
i t  sh o u ld  be l im ite d  to  w h a t  i t  in  
f a c t  w a s : an  e x p e r im e n t  in  v e n t u r e ­
so m e  c o n st itu t io n a lism . I  w o u ld  r e ­
v e r s e  th e  ju d g m e n t s  o f  th e  T  ' s t r i c t  
C o u rts  in  N o s. 23, 27, an d  41  \ A la ­
b a m a ) ,  N o. 69 ( V i r g i n i a ) ,  a n d  * To . 
307 (D e la w a r e ) ,  an d  re m a n d  w i t h  
d ir e c t io n s  to  d is m is s  th e  c o m p la in t s .  
I  w o u ld  a ffirm  th e  ju d g m e n t s  o f  t h e  
D is t r ic t  C o u rts  in  N o . 20  ( N e w  
Y o r k ) ,  an d  No. 508  (C o lo r a d o ) ,  a n d  
o f  th e  C ourt o f  A p p e a ls  o f M a r y la n d  
in  N q. 29.
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A P P E N D I X  A  TO O P IN IO N  O F  
M R . JU S T IC E  H A R L A N , 

D IS S E N T IN G

S t a t e m e n t s  m a d e  in  th e  H o u se  o f  
R e p r e s e n t a t i v e s  d u r in g  th e  d e b a te  
o n  t h e  re so lu t io n  p ro p o s in g  th e  
F o u r t e e n t h  A m en d m e n t.1

*[377 U S 626]
* “ A s  t h e  n e a r e s t  a p p ro a ch  to  j u s ­

t i c e  w h ic h  w e  a r e  l ik e l y  to  b e  a b le  
to  m a k e ,  I  a p p r o v e  o f  the seco n d  
s e c t io n  t h a t  b a s e s  r e p re s e n ta t io n  u p ­
on v o t e r s . ”  2463  (M r . G a r f ie ld ) .

“ W o u ld  i t  n o t b e  a  m o st u n p re c e ­
d e n te d  th in g  t h a t  w h en  th is  [ f o r m e r  
s l a v e ]  p o p u la tio n  a r e  n o t p e rm itte d  
w h e r e  th e y  r e s id e  to  e n te r  in to  th e  
b a s i s  o f  r e p r e s e n ta t io n  in  th e i r  o w n  
S t a t e ,  w e  sh o u ld  r e c e iv e  it  a s  a n  e le ­
m e n t  o f  r e p r e s e n ta t io n  h e r e ;  th a t  
w h e n  t h e y  w i l l  n o t co u n t th em  in 
a p p o r t io n in g  th e ir  o w n  le g i s l a t i v e  
d i s t r i c t s ,  w e  a r e  to  co u n t th em  a s  
f i v e  f i f t h s  (n o  lo n g  r a s  th r e e  f if th s , 
f o r  t h a t  i s  o u t o f  th e  q u e s t io n ) a s  
so o n  a s  yo u  m a k e  a  n e w  a p p o r t io n ­
m e n t ? ”  2 4 6 4 -2 4 6 5  (M r . T h a y e r ) .

“ T h e  seco n d  se c tio n  o f th e  am en d ­
m e n t  i s  o s t e n s ib ly  in ten d ed  to  r e m ­
e d y  a  su p p o se d  in e q u a l i t y  in  th e  
b a s i s  o f  r e p re s e n ta t io n . T h e  re a l  
o b je c t  i s  to  r e d u ce  th e  n u m b e r  o f  
s o u th e rn  r e p r e s e n t a t i v e s  in  Con­
g r e s s  an d  in  th e  E le c to r a l  C o lle g e ; 
a n d  a lso  to o p e r a te  an a  s t a n d in g  in ­
d u ce m e n t to  n e g ro  s u f f r a g e .”  2467  
(M r . B o y e r ) .

“ S h a l l  th e  p a rd o n ed  r e b e ls  o f  th e  
S o u th  in c lu d e  in  th e  b a s i s  o f  r e p r e ­
s e n ta t io n  f o u r  m illio n  p eo p le  to  
w h o m  th e y  d e n y  p o lit ic a l  r i g h t s ,  a n d  
to  no one o f  w h o m  i s  a l lo w e d  a  v o te  
in  th e  se le c t io n  o f  a  R e p r e s e n ta ­
t i v e ? ”  2468  (M r. K e l l e y ) .

“ I  sh a l l ,  M r. S p e a k e r ,  v o te  fo r  th is  
a m e n d m e n t ; n o t b e c a u se  I  a p p r o v e  
i t .  C ould I  h a v e  co n tro lled  th e  r e ­
p o r t  o f  th e  co m m ittee  o f  f if te e n , i t

1. A ll page references are to Cong 
Globe, 39th Cong, 1st Sess (18G6).

w o u ld  h a v e  p ro p o se d  to g i v e  th e  
r i g h t  o f  s u f f r a g e  to  e v e r y  lo y a l  m a n  
in  th e  c o u n t r y .”  24 6 9  (M r . K e l l e y ) .

“ B u t  I  w i l l  a sk ,  w h y  sh o u ld  n o t 
th e  r e p r e s e n ta t io n  o f  (;he S t a t e s  b e  
l im ite d  a s  th e  S t a t e s  th e m s e lv e s  
l im i t  s u f f r a g e ?  . . .  I f  th e  n e - 

•[377 U S 627] 
g r o e s  o f  th e  S o u th  a r e  * r io t  to  b e  
co u n ted  a s  a  p o l i t ic a l  e le m e n t  in  th e  
g o v e rn m e n t  o f  th e  S o u th  in  th e  
S t a t e s ,  w h y  sh o u ld  th e y  b e  co u n ted  
a s  a  p o lit ic a l  e le m e n t in  th e  g o v e r n ­
m e n t o f  th e  c o u n t r y  :.n th e  U n io n ?”  
2 0 8  (M r . B r o o m a l l ) .

" I t  i s  n o w  p ro p o se d  to  b a s e  r e p r e ­
s e n ta t io n  upon  s u f f r a g e ,  u p o n  th e  
n u m b e r  o f  v o t e r s  ‘ n stead . o f  upon  
th e  a g g r e g a t e  p o p u la tio n  in  e v e r y  
S t a t e  o f  th e  U n io n .”  2 5 0 2  (M r .  
R a y m o n d ) .

“ W e  a d m it  e q u a l i t y  o f  r e p r e s e n t a ­
t io n  b a se d  u pon  th e  e x e r c i s e  o f  th e  
e le c t iv e  f r a n c h i s e  b y  th e  p eo p le . 
T h e  p ro p o s it io n  in  th e  m a t t e r  o f  
s u f f r a g e  f a l l s  sh o rt, o f  w h a t  I  d e s i r e ,  
b u t  so  f a r  a s  i t  g o e s  i t  t e n d s  to  th e  
e q u a liz a t io n  o f  th e  in e q u a l i t y  a t  
p r e s e n t  e x i s t in g ;  an d  w h i le  I  d e ­
m an d  an d  s h a l l  c o n tin u e  to  d em a n d  
th e  f r a n c h is e  f o r  a l l  lo y a l  m a le  c i t i ­
z e n s  o f  th i s  c o u n t y — a n d  I  c a n n o t 
b u t  a d m it  th e  p o s s ib i l i t y  t h a t  u l t i ­
m a te ly  th o se  e le v e n  S t a t e s  m a y  b e  
r e s to r e d  to  r e p r e s e n t a t i v e  p o w e r  
w ith o u t  th e  r i g h t  o f f r a n c h i s e  b e in g  
c o n fe r r e d  u p on  th e  c o lo re d  p e o p le—  
I  sh o u ld  4  e l m y s e l f  d o u b ly  h u m il ­
ia te d  a n d  d i s g r a c e d ,  a n d  c r im in a l  
e v e n , i f  I  h e s i t a t e d  to  do  w h a t  I  c a n  
f o r  a  p ro p o s it io n  w h ic h  e q u a liz e s  
r e p r e s e n ta t io n .”  2 5 0 8  (M r .  B o u t -  
w e l l )  .

“ N o w , c o n c e d in g  to  e a c h  S t a t e  
th e  r i g h t  to  r e g u la t e  th e  r i g h t  o f  
s u f f r a g e ,  t h e y  o u g h t  n o t to  h a v e  a  
r e p r e s e n ta t io n  f o r  m a le  c i t i z e n s  n o t 
l e s s  th a n  t w e n t y -o n e  y e a r s  o f  a g e ,  
w h e th e r  w h i t e  o r  b la c k ,  w h o  a r e  d e ­
p r iv e d  o f th e  e x e r c i s e  o f  s u f f r a g e .
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T h is  a m en d m e n t w i l l  s e t t l e  th e  co m ­
p lic a t io n  in  r e g a r d  to  s u f f r a g e  an d  
re p re s e n ta t io n , l e a v in g  e a c h  S t a t e  to  
r e g u la t e  t h a t  f o r  i t s e l f ,  so  t h a t  i t  
w i l l  b e  f o c . i t  to  d ec id e  w h e th e r  o r  
n o t i t  s h a l l  h a v e  a  r e p r e s e n ta t io n  fo r  
a l l  i t s  m a le  c i t i z e n s  n o t le s s  than, 
t w e n t y -o n e  y e a r s  o f  a g e .”  • 2510 
(M r . M i l le r ) .

*[377 US 628]
• "M a n ife s t ly  no S t a t e  sh o u ld  h a v e  

i t s  b a s i s  o f  n a t io n a l r e p re s e n ta t io n  
e n la r g e d  b y  r e a so n  o f  a  p o rt io n  o f  
c i t i z e n s  w ith in  i t s  b o r d e r s  to  w h ic h  
th e  e le c t iv e  f r a n c h is e  i s  d en ied . I f  
p o lit ic a l  p o w e r  sh a l l  b e  lo s t  b e c a u se  
o f  su c h  d en ia l, n o t im p o se d  b e c a u se  
o f  p a r t ic ip a t io n  in  re b e llio n  o r o th e r  
c r im e , i t  i s  to  b e  h op ed  t h a t  p o lit ic a l 
in t e r e s t s  m a y  w o r k  in  th e  lin e  o f 
ju s t i c e ,  a n d  t h a t  th e  er.d  w i l l  b e  * h s  
im p a r t ia l  e n fr a n c h is e m e n t  ox a l l  
c i t i z e n s  n o t d isq u a lif ie d  b y  c r im e . 
W h e th e r  t h a t  en d  sh a l l  b e  a t ta in e d  
o r  n o t, th is  w i l l  b e  s e c u r e d : t h a t  th e  
m e a su re  o f  p o li t ic a l  p o w e r  o f  a n y  
S t a t e  sh a l l  b e  d e te rm in e d  b y  t h a t  
p o rtio n  o f  i t s  c i t i z e n s  w h ic h  can  
s p e a k  an d  a c t  a t  th e  p o lls , an d  sh a  ll 
n o t b e  e n la r g e d  b e c a u se  o f  th e  r e s i ­
d en ce  w ith in  th e  S t a t e  o f  p o r t io n s  
o f i t s  c i t i z e n s  d en ied  th e  r i g h t  o f  
f r a n c h is e .  So  m u ch  f o r  th e  secon d  
se c t io n  o f  th e  a m e n d m e n t. I t  i s  n o t 
a ll  t h a t  I  w is h  an d  w o u ld  d e m a n d ; 
b u t o d io u s in e q u a lit ie s  a r e  re m o v e d  
b y  i t  an d  r e p r e s e n ta t io n  w i l l  b e  
e q u a lized , an d  th e  p o lit ic a l  r i g h t s  o f  
a ll  c i t i z e n s  w i l l  u n d e r  i t s  o p e ra tio n  
be, n s  w e  b e lie v e , u l t im a te ly  r e c o g ­
n ize d  an d  a d m it te d .”  2511 (M r . 
E l i o t ) .

“ I  h a v e  no d o u b t th a t  th e  G o ve rn ­
m e n t o f  th e  U n ited  S t a t e s  h a s  fu l l  
p o w e r  to e x te n d  th e  e le c t iv e  f r a n ­
c h ise  to  th e  co lo red  p o p u la tio n  o f  
th e  in su r g e n t  S t a t e s .  I  m ean  a u ­
t h o r i t y ;  I  s a id  p o w e r . I  h a v e  no 
d o u b t th a t  th e  G o v e rn m en t o f  th e  
U n ited  S t a t e s  h a s  a u th o r i t y  to  do 
th is  u n d er  th e  C o n st itu t io n ; b u t  I

2tl 506, 84 S C t 1362 
do n o t th in k  th e y  h a v e  th e  p o w e r .  
T h e  d is t in c t io n  I  m a k e  b e tw e e n  a u ­
t h o r i t y  an d  p o w e r  i s  t h i s :  w e  h a v e ,  
in  th e  n a t u r e  o f  o u r  G o v e rn m e n t , 
th e  r i g h t  to  do i t ;  b u t  th e  p u b l ic  
op in ion  o f  th e  c o u n t r y  i s  s u c h  a t  t h i s  
p r e c i s e  m o m en t a s  to  m a k e  i t  im ­
p o s s ib le  w e  sh o u ld  do i t .  I t  w a s  
th e r e fo r e  m o s t  w i s e  on th e  p a r t  o f  
th e  c o m m itte e  on r e c o n s t r u c t io n  to  
■w a iv e  th i s  m a t t e r  in  d e f e r e n c e  t o  

*[377 U S 629] 
p u b lic  op in ion . T h e  s i t u a t io n  * o f  
o p in ion  in  th e s e  S t a t e s  c o m p e ls  u s  
to  loo k  to  o th e r  m e a n s  to  p r o t e c t  t h e  
G o v e rn m en t a g a in s t  th e  e n e m y . "  
2 5 3 2  (M r .  B a n k s ) .

" I f  yo u  d e n y  to  a n y  p o r t io n  o f  th e  
lo y a l  c i t i z e n s  o f  y o u r  S t a t e  th e  r i g h t  
to  v o te  f o r  R e p r e s e n t a t iv e s  y o u  s h a l l  
n o t a s su m e  to  r e p r e s e n t  th e m , a n d , 
a s  yo u  h a v e  d o n e f o r  so  lo n g  a  t im e , 
m is r e p r e s e n t  an d  o p p r e s s  th e m . 
T h is  i s  a  s te p  in  th e  r i g h t  d i r e c t io n ; 
an d  a lth o u g h  I  sh o u ld  p r e f e r  to  s e e  
in co rp o ra te d  ; n to  th e  C o n st itu t io n  
n g u a r a n te e  o f  u n iv e r s a l  s u f f r a g e ,  
a s  w e  c a n n o t g e t  th e  r e q u ir e d  t w o  
th ir d s  f o r  th a t ,  I  c o r d ia l ly  s u p p o r t  
th is  p ro p o s it io n  a s  th e  ne>ct b e s t .”  
2 6 3 9 -2 5 4 0  (M r . F a r n s w o r t h ) .

A P P E N D IX  B  TO  O P IN IO N  O F  
M R . JU S T IC E  H A R L A N , 

D IS S E N T IN G

S ta te m e n t s  m a d e  in  th e  S e n a t e  
d u r in g  th e  d e b a te  on  th e  r e s o lu t io n  
p ro p o s in g  th e  F o u r te e n t h  A m e n d ­
m e n t.1

" T h e  seco n d  s e c t io n  o f  th e  c o n s t i ­
tu tio n a l a m e n d m e n t p ro p o se d  b y  t h e  
c o m m itte e  c a n  b e  ju s t i f i e d  upon  n o  
o th er th e o r y  th a n  t h a t  th e  n e g r o e s  
o u g h t  to  v o t e ;  a n d  n e g r o  s u f f r a g e  
m u s t  b e  v in d ic a te d  b e fo r e  th e  p e o p le  
in  s u s t a in in g  th a t  s e c t io n , f o r  i t  d o e s  
n o t e x c lu d e  th e  n o n -v o t in g  p o p u la ­
t io n  o f  th e  N o r th , b e c a u s e  i t  i s  a d ­
m itte d  th a t  th e r e  i s  n o  w r o n g  in  
e x c lu d in g  f r o m  s u f f r a g e  a l ie n s ,  f e -

1. A ll page references are to C o n g  
Globe, S9th Cong, 1s t  Sess (1866).
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m a le s ,  an d  m in o rs . B u t  w e  s a y ,  i f  
th e  n e g ro  i s  e x c lu d e d  f ro m  s u f f r a g e  
h e  sh a l l  a l so  b e  ex c lu d e d  f ro m  th e  
b a s i s  o f  r e p re s e n ta t io n . W h y  th is  
in e q u a l i t y ?  W h y  th is  in ju s t i c e ?  
F o r  in ju s t i c e  i t  w o u ld  b e  u n le s s  
th e r e  b e  so m e  good  re a so n  f o r  th is  
d is c r im in a t io n  a g a in s t  th e  S o u th  in  
e x c lu d in g  h e r  n o n -v o t in g  p o p u la tio n  

•[377 US G30] 
f r o m  th e  b a s i s  * o f  r e p re s e n ta t io n . 
T h e  o n ly  d e fe n se  th a t  w e  c a n  m a k e  
to  th is  a p p a r e n t  in ju s t i c e  i s  th a t  th e  
S o u th  co m m its  an  o u t r a g e  upon  
h u m an  r i g h t s  w h en  sh e  d e n ie s  th e  
b a llo t  to  th e  b la c k s ,, an d  w e  w il l  n o t 
a l lo w  h e r  to  ta k e  a d v a n t a g e  o f  h e r  
o w n  w ro n g ,  o r  p ro f it  b y  th i s  o u t ­
r a g e .  D o es a n y  on e su p p o se  i t  p o s ­
s ib le  to  a v o id  th is  p la in  is s u e  b e fo r e  
th e  p e o p le ?  F o r  i f  th e y  w i l l  s u s t a in  
y o u  in  re d u c in g  th e  r e p r e s e n ta t io n  
o f  th e  S o u th  b e c a u se  sh e  d o es n o t 
a l lo w  th e  n e g ro  to  v o te , th e y  w il l  do 
so  b e c a u se  th e y  th in k  i t  i s  w r o n g  to  
d is f r a n c h i s e  h im .”  2800  (S e n a to r  
S t e w a r t ) .

“ I t  [ th e  seco n d  se c t io n  o f th e  p r o ­
p o sed  a m e n d m e n t] r e l ie v e s  h im  [ th e  
N e g r o ]  f ro m  m is r e p re se n ta t io n  in  
C o n g re s s  b y  d e n y in g  h im  a n y  r e p r e ­
se n ta t io n  w h a t e v e r .”  2801 (S e n a ­
to r  S t e w a r t ) .

“ B u t  I  w i l l  a g a in  v e n tu r e  th e  
o p in io n  th a t  i t  [ th e  seco n d  s e c t io n ] 
m e a n s  a s  i f  i t  r e a d  t h u s :  no S t a t e  
sh a l l  b e  a llo w e d  a  r e p re s e n ta t io n  on 
a  co lo red  p o p u la tio n  u n le s s  th e  r i g h t  
o f  v o t in g  i s  g iv e n  to  th e  n e g ro e s —  
p r e s e n t in g  to  th e  S t a t e s  th e  a l t e r n a ­
t i v e  o f  lo s s  o f  r e p r e s e n ta t io n  o r th e  
e n fr a n c h is e m e n t  o f  th e  n e g ro e s ,  an d  
th e i r  p o lit ic a l  e q u a li t y .”  2939 (S e n ­
a t o r  H e n d r ic k s ) .

“ I  sh o u ld  k m uch  b e t t e r  s a t i s f ie d  
i f  th e  r i g h t  o f  s u f f r a g e  h a d  b een  
g iv e n  a t  o n ce  to  th e  m o re  in te l l ig e n t  
o f  th em  [th e  N e g r o e s ]  an d  su ch  a s  
h a d  s e r v e d  in  o u r A r m y .  B u t  i t  i s  
b e lie v e d  b y  w i s e r  o n es th a n  m y s e l f

t h a t  th is  a m e n d m e n t  w i l l  v e r y  so on  
p ro d u ce  so m e  g r a n t  o f  s u f f r a g e  to  
th em , a n d  t h a t  th e  c r a v i n g  f o r  p o ­
l i t i c a l  p o w e r  w i l l  e r e  lo n g  g i v e  th e m  
u n iv e r s a l  s u f f r a g e .  . . .  B e l i e v ­
in g  t h a t  t h i s  a m e n d m e n t  p r o b a b ly  
g o e s  a s  f a r  in  f a v o r  o f  s u f f r a g e  to  
th e  n e g ro  a s  i s  p r a c t i c a b le  to  a c c o m - 

•[3 7 7  US 631] 
p lish  n o w , a n d  h o p in g  i t  m a y  in  * th e  
en d  a c c o m p lis h  a l l  I  d e s i r e  in  th i s  
r e s p e c t ,  I  s h a l l  v o t e  f o r  i t s  a d o p tio n , 
a lth o u g h  I  sh o u ld  b e  g l a d  t o  g o  f u r ­
th e r .”  2 9 6 3 -2 9 6 4  (S e n a t o r  P o ­
l a n d ) .

“ W h a t i s  t o  b e  th e  o p e r a t io n  o f  
th i s  a m e n d m e n t ?  J u s t  t h i s :  y o u r  
w h ip  i s  h e ld  o v e r  P e n n s y lv a n ia ,  a n d  
y o u  s a y  to  h e r  t h a t  sh e  m u s t  e i th e r  
a l lo w  h e r  n e g r o e s  to  v o t e  o r  h a v e  
o n e  m e m b e r  o f  C o n g r e s s  l e s s . ”  
29 8 7  (S e n a t o r  C o w a n ) .

“ N o w , s i r ,  in  a l l  th e  S t a t e s - - c e r ­
t a in l y  in  m in e ,  a n d  n o  d o u b t  in  a l l  
— th e r e  a r e  lo c a l  a s  c o n t r a d i s t in ­
g u ish e d  f r o m  S t a t e  e lec tio n r.. T h e r e  
a r e  c i t y  e le c t io n s ,  c o u n t y  e le c t io n s , 
an d  d i s t r i c t  o r  b o ro u g h  e le c t io n s , 
a n d  th o se  c i t y  a n  3 c o u n ty  a n d  d is ­
t r i c t  e le c t io n s  a r e  h e ld  u n d e r  so m e 
l a w  o f  th e  S t a t e  in  w h ic h  th e  c i t y  
o r  c o u n ty  o r  d i s t r i c t  o r  b o ro u g h  m a y  
b e ;  an d  in  th o s e  e le c t io n s , a c c o rd ­
in g  to  th e  l a w s  o f  th e  S t a t e s ,  c e r ta in  
q u a li f ic a t io n s  a r e  p r e s c r ib e d ,  r e s i ­
d en ce  w i t h in  th e  l im it s  o f  th e  lo c a l ­
i t y  an d  a  p r o p e r t y  q u a lif ic a t io n  in 
so m e . N o w , i s  i t  p ro p o se d  to  s a y  
t h a t  i f  e v e r y  m a n  in  a  S t a t e  i s  n o t 
a t  l ib e r t y  to  v o t e  a t  a  c i t y  o r a  coun ­
t r y  o r  a  b o r o u g h  e le c t io n  t h a t  i s  to  
a f f e c t  th e  b a s i s  o f  r e p r e s e n t a t io n ? ”  
2991  ( S e n a t o r  J o h n s o n ) .

“ A g a in ,  M r .  P r e s id e n t ,  th e  m e a s ­
u r e  upon  t h e  ta b le , l ik e  th e  f i r s t  
p ro p o s it io n  su b m it t e d  to  th e  S e n « f e 
f r o m  th e  c o m m itte e  o f  f if t e e n , con ­
c e d e s  to  th e  S t a t e s  . .  . n o t  o n ly  
th e  r ig h t ,  b u t  th e  e x c lu s i v e  r i g h t ,  to  
r e g u la t e  t h e  f r a n c h i s e .  . . .  I t



s a y s  t h a t  e a c h  
S t a t e s ,  a n d , o f  c o u r se , e a c h  o th e r  
S t a t e  in  th e  U n ion , h a s  a  r i g h t  to  
r e g u la t e  f o r  i t s e l f  th e  f r a n c h is e ,  an d  
th a t  c o n se q u e n t ly , a s  f a r  a s  th e  
G o v e rn m e n t o f  th e  U n ite d  S t a t e s  i s  
co n ce rn e d , i f  th e  b la c k  m a n  i s  n o t  
p e rm it te d  th e  r i g h t  to  th e  f r a n c h is e ,  
i t  w i l l  b e  a  w r o n g  ( i f  a  w r o n g )  

•[377 US 632] 
w h ich  th e  G o v e rn m e n t * o f  th e  U n it ­
ed  S t a t e s  w il l  b e  im p o te n t  to  r e ­
d r e s s .”  3027  (S e n a to r  Jo h n s o n ) .

‘ ‘I  h e  a m e n d m e n t f ix e s  r e p r e s e n ­
ta t io n  u pon  n u m b e r s , p r e c i s e ly  a s

R E Y N O L D S  v  S IM S  5 6 7
377 U S 533, 12 L  ed 2d 506, 84 S C t 3362 
o f  th e  so u th e rn  th e  C o n stitu tio n  n o w  d o es, b u t  w h e n

a  S t a t e  d e n ie s  o r  a b r id g e s  t h e  e le c ­
t i v e  f r a n c h i s e  to  a n y  o f  i t s  m a in  
in h a b it a n t s  w h o  a r e  c i t i z e n s  o f  th e  
U n ite d  S t a t e s  an d  n o t l e s s  th a n  
t w e n t y -o n e  y e a r s  o f  age ,, e x c e p t  f o r  
p a r t ic ip a t io n  i:n re b e llio n  o r  o th e r  
c r im e , th e n  su c h  S t a t e  w i l l  lo s e  i t s  
r e p r e s e n ta t io n  in  C o n g r e s s  in  th e  
p r o p o r t io n  w h ic h  th e  m a le  c i t i z e n s  
so  e x c lu d e d  b e a r s  to  th e  w h o le  n u m ­
b e r  o f  m a le  c i t i z e n s  n o t l e s s  th a n  
tw e n t y -o n e  y e a r s  o f  a g e  in  th e  
S t a t e . ”  3033  (S e n a to r  H e n d e r s o n ) .

ED ITO R ’S  N O TE

An an n o tation  on "In e q u a lit ie s  in p op u la tion  o f e le c tio n  d is t r ic t s  o r  v o t in g  
un its a s  ren d erin g  apportionm ent unconstitu tional” ap p ears  p. ,.282, in f r a .
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W H A T  IS R E A P P O R T I O N M E N T ?

. Reapportionment is the process of dividing the population of an area 

into' election districts of equal n u m b e r s  of persons for purposes of fair 

and effective representation ivj an elective body. Redistricting is drawing 

b o u n d a r y  lines for election districts of equal population.

Article VI of Alaska's constitution requires that reapportionment of 

election districts take place following each decennial census. T h e  

G o v e r n o r  is responsible for reapportionment with the assistance of a 

five-member advisory board.

T h e  Board m u s t  submit its plan for reapportionment and redistricting 

to the G overnor within 90 days following receipt of the official census 

data. T h e  Governor, in turn, has 90 days to approve the plan and 

issue a proclamation of reapportionment and redistricting. A n y  changes

from the Board's plan m u s t  be outlined in the Governor's proclamation.

C O M P O S I T I O N  O F  T H E  R E A P P O R T I O N M E N T  B O A R D

Article VI, Section 8 of Alaska's constitution provides for appoint­

men t  of a five-member reapportionment board to act in an advisory

capacity to the Governor. N o n e  of the m e m b e r s  are to be public 

employees or officials. Appointments are to be m a d e  without regard to
i

oolitical affiliation. O n e  m e m b e r  eacs is to be appointed from the

Southeastern, Southcentral, Central, and Northwestern Senate Districts; 

the original geographic districts at the time of statehood.

T h e  m e m b e r s  of the Board are:

Kent Daws o n ,  Juneau;

Cliff Groh, Anchorage;

A v  Gross, Juneau;

John Holm, Fairbanks; and 

John Schaeffer, Kotzebue.



T h e  Organic Act of 1912 provided for a bicameral legislature. T w o  

senators and four representatives w e r e  elected from each of the four 

judicial divisions. In 1942, the senate was enlarged to 16 m e m b e r s  (four 

from each division) and the house was increased to 24 m e m b e r s  to be 

apportioned a m o n g  the four divisions based on population.

With statehood, Janauary 3, 1959, the four geographic districts w e r e  

retained and 40 house m e m b e r s  were apportioned into 24 election districts 

based on population. T h e r e  we r e  16 senate districts with 20 m embers.

Following the I960 census, reapportionment took place on D e c e m b e r

7, 1961 and reduced the n u m b e r  of election districts from 24 to 19. T h e

senate districts remained u n c hanged.

T h e  U.S. S u p r e m e  Court decision in Reynolds v. S i m s , 1964, estab­

lished the one-man, one-vote doctrine. O n  September 3, I965, the

senate was reapportioned based on population and II senate districts were 

created, combining single and multi-member senate districts.

Reapportionment w a s  again conducted following the I970 censur. on 

D e c e m b e r  30, I97I. That plan was successfully challenged b y  13 m e m b e r s  

of the legislature because of failure to achieve the degree of equal

population proportions which w a s  practicable. T h e  Alaska S u p r e m e  

Court appointed two masters to prepare an interim apportionment plan 

for the I972 elections.

After the I972 elections, the Superior Court requested the Go v e r n o r  

to prepare a permanent apportionment plan. O n  D e c e m b e r  II, I973 a n e w  

plan w a s  issued and subsequently challenged. O n  June 6, I974, the 

Alaska S u p r e m e  Court approved all aspects of the plan with the exception 

of specific districts that exceeded permissible population variances with­

out adequate justification. T h e  Governor a m e n d e d  the plan to comply 

with the findings of the court.

H I S T O R Y  O F  R E A P P O R T I O N M E N T  I N  A L A S K A
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O n  J u n e  26, 1974 the reapportionment plan was accepted. This plan 

represents the current election districts in Alaska. A  copy of the election 

district m a p  and a description of the boundaries is attached.

IV. C O N S I D E R A T I O N S  F O R  R E A P P O R T I O N M E N T

1980 C e n s u s  Data —  Alaska's constitution requires that reapportion­

men t  be based on the official reporting of the U.S. Census. Receipt of 

the official census data for reapportionment purposes is not expected until 

April I, I98I.

Time-frame —  T h e  Reapportionment Board has only 90 days to 

prepare its plan following receipt of the official rensus data. Therefore, 

it is necessary for the Board to determine, prior to receipt of census 

data, w h e r e  potential problem areas are and wh a t  the public perceives to 

be a fair and effective reapportionment plan.

One-person; one-vote doctrine —  the U.S. S u p r e m e  Court mandates 

that election districts be based on the principle of one person; one vote, 

or districts of equal population. In the majority opinion issued in 

Reynolds v. S i m s , Chief Justice Earl Warrer said, "Legislators represent 

people, not trees or acres. Legislators are elected b y  voters, not farms 

or cities or economic interests." Justice Warren's statement has become 

a leading slogan in reapportionment reform.

Alaska's constitution prescribes that districts be c o mposed of 

compact, contiguous territory containing as nearly as practicable a 

relatively integrated socio-economic area. Although some population 

deviation in a newly created district m a y  be justified based on the 

constitutional guidelines, the foremost consideration is that of equal 

population.

Single-member v. Multi-member Election Districts -- T h e  current 

reapportionment plan for Alaska has 22 election (house) districts and 16

•>

-3-



senate districts. T e n  of the 22 ejection districts are multi-member; 

having two or mo r e  representatives in one district. T h r e e  of the 16 

senate districts are multi-member.

T h e  Reapportionment Board has adopted a policy to create 40 single­

m e m b e r  house districts in developing the 1981 reapportionment plan. 

However, the Board realizes there m a y  be areas w h e r e  a single-member 

house district m a y  not be practicable and will take that into consider­

ation in developing the final plan.

T h e  courts have not indicated a preference for single or multi­

m e m b e r  districts, or a combination of both. T h e  Reapportionment Board 

believes that single-member house districts will result in greater account- 

abiiity of legislators to their constituents; will shorten the length of the 

ballot, allowing voters to obtain more information regarding fewer 

candidates; will encourage voter participation in the electoral process; 

a nd will increase competition and selection between candidates.

Military Servicemembers —  Alaskan and U.S. court cases have 

determined that persons w h o  are not residents of the State m a y  be 

excluded from the population for reapportionment purposes. In Alaska, 

the military population, including servicemembers, spouses, and d e p e n­

dents, m a y  contain significant n u m b e r s  of non-residents. T h e  Board is 

undertaking a survey through the University of Alaska, Institute of 

Social and Economic Research, to determine the n u m b e r  of non-residents 

to be excluded from the population for reapportionment purposes. T h e  

Institute will also develop a methodology for subtracting the n u m b e r s  of 

non-residents from the appropriate census enumeration districts.

S U M M A R Y

Reapportionment is one of the most critical events that will take 

place in the 1980's . Creation of n e w  election district boundaries will 

have an effect on every Alaskan and their representation in the state 

legislature. ^4=__________________ ________________________________________



T h e  Reapportionment Board is dedicated to developing a plan that 

will provide fair and effective representation for all Alaskans. B y  

following the guidelines established in the State Constitution and b y  

various court decisions, the Board will construct, as nearly as 

practicable, districts of equal population based on the 1980 U.S. Census, 

co m p o s e d  of contiguous, compact territory, encompassing a relatively 

integrated socio-economic area, and excluding persons w h o  do not consider 

themselves to be residents of Alaska from the population base for reappor­

tionment purposes.

If you have additional suggestions following the hearing, please feel 

free to contact the Board at:

Reapportionment Board
P ouch A
Juneau, Alaska 99811.

T h a n k s  for yo u r  help!
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H ugh  J . W A D E , S e c re ta ry  o f S ta te ,
S ta te  o f A la sk a , A pp e lla n t , 

v.
J am es  N O L A N  ct a l ., A ppe llees .

N o . 731 .
Supreme Court of Alaska.

May 20, 10C0.

Proceeding involving question whether 
Governor o f A laska was authorized by 
A laska constitution to reapportion Senate 
on interim basis after United States Su­
preme Court decisions had declared invalid 
"fro zen " area apportionment plans such as 
that provided by constitution. T h e Su­
perior Court, F irst Judicial District, James 
A . von dcr Heydt, J., entered judgment nnd 
appeal w as taken. The Supreme Court, 
N csbctt, C. J., held that Gpvernor and rc- 
apportionmcnt board had implied power to 
reapportion Senate on an interim basis.

Judgment that Alaska Senate was un­
constitutionally apportioned, affirm ed and 
rem ainder o f judgment set aside and or­
dered that new judgm ent in accordance 
with view s o f opinion be entered.

1. S ta te s  C = 2 7
Governor, with assistance o f reappor­

tionment board, must reapportion repre­
sentation in house o f representatives on 
method o f equal proportions, every ten 
years. Const, art. 6, §§ 5, 6, 8-11.

2 . S ta to s  C=>27
Governor must cxp'ain any deviation 

from  reapportionment plan submitted to 
him by reapportionment board in connec­
tion w ith reapportioning representation in 
house o f representatives. Const, art. 6, §§ 
5 .6 ,8 - 1 1 .

3 . S ta te s  C = 2 7
A n y qualified voter can invoke power 

o f courts to compel governor to reappor­
tion or to correct any error made by him 
in reapportioning or redistricting. Const, 
art. 6, §§ 5, 6, 8 -1 1.

414 P.ld— t  4
A lu k i Rep. 4? 1-419 P .2d— 11

4. States C = 2 7

Re-apportionment is not exclusively a 
law m aking function. Const, art. 6, §§ 3,
4. 10.

5. S ta le s  0 = 2 7
Governor and reapportionment board 

arc m erely delegated the duty o f determin­
ing a plan for application of constitutional 
formula for apportionm ent and once valid 
plan has been established and proclaimed it 
becomes law , or e ffe ctive , by force o f  the 
Constitution. Const, art. 6, §§ 3, 4, 10.

6 . C o n s t i tu t io n a l L a w  <>=12 y
O ften , w h at is implied is as Aiuch a 

part o f  C onstitution  as w hat is cxp.csscd.

7 . S ta te s  C = 2 7
G overnor and reapportionment board 

have implied pow er to reapportion Senate 
on an interim  basis. Const, art. 6, § 1 ct 
scq.; U .S .C .A .C o n st. Amend. 14.

8. C o n s t i tu t io n a l L a w  C = 2 2 5 ( l )
S ta te s  C = 2 7

A laska S en ate w hich under constitu­
tional apportionm ent then existing w as ap­
portioned so that 30.7 per cent o f  voters 
resided in d istricts w hich could elect a 
m ajority in S en ate w as unconstitutionally 
apportioned. Const, art. 6, § 1 ct scq.; 
art. 14, § 2 ; U .S .C .A .C o n st. Amend. 14.

9 . S ta te s  C = 2 7
Section o f  A laska  Constitution estab­

lishing “ fro zen '’ Senate districts based on 
area is invalid. Const, art. 6, § 1 ct scq.; 
art. 14, § 2 ; U .S .C .A .C o n st. Amend. 14.

A la sk a  6S9

W arren C. C o lvcr, A ttv . Gen., M ichael 
M. Holmes, D ep uty A tty . Gen., Theodore 
E. Fleischer, A sst. A tty . Gen., Juneau, for 
appellant.

A vrum  M . G ross, Faulkner, B anficld , 
Boochcver &  D oogan, Juneau, fo r  appel­
lees.

B efore N E S B E T T  C . J., and D 1M O X D  
and R A B I N O W 1 T Z , JJ.
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N E S B E T T , C h ief Justice.
T h e principal question presented by this 

appeal is whether the Governor o f A laska 
was authorized by the Alaska Constitution 
to reapportion the A laska Senate on an in­
terim basis a fter United States Supreme 
Court decisions had declared invalid " fro z ­
en”  area apportionment plans such as that 
provided by Section 2, A rticle X I V  o f the 
Alaska Constitution.

In the historic decision o f B aker v. 
Carr,1 decided by the Supreme Court of 
the United States on M arch 26, 1962 it 
was held that the apportionment o f a state 
legislature was subject to review by the 
courts for a violation o f the equal protec­
tion clause ox the Fourteenth Am endm ent2 
for e ffectin g a gross disproportion o f  rep­
resentation to voting population.

In  Reynolds v. Sims,3 decided two years 
later on June IS, 1964, the United States 
Supreme Court held that the equal protec­
tion clause requires that the scats in both 
houses o f a bicameral state legislature be 
apportioned on a population basis. In ac­
cordance with the foregoing, the court held 
that the three reapportionment plans for 
Alabam a which were being considered were 
unconstitutional and that upon the legisla­
ture’s failure to act effectively to revise 
the invalid plans, the United States D istrict

Court acted properly in ordering its ow n 
tem porary reapportionment plan into e f ­
fect so that a reapportioned legislature 
could act effectively  to adopt a permanent 
valid plan.

The decision in Reynolds v. Sims immed­
iately posed the question o f whether th e 
Alaska State Senate was constitutionally 
apportioned on a population basis since 
Section 2, A rtic le  V I  o f the A laska Con­
stitution provides that members o f  the S en ­
ate shall be elected by the voters o f th e 
senate districts as set forth in Section 2 
o f A rticle X IV ,4 which latter section estab­
lishes senate districts oascd on area, de­
fined by combining various house districts 
established by Section 1 o f A rticle  X I V , 
and prescribes the number o f senators to  
be elected f.om  each senate district.5 
Further, Section 7 o f A rticle V I  provides 
that the senate districts can be modified to 
reflect changes in house election districts, 
but that a senate district shall neverthe­
less retain its total number o f senators and 
its approximate perimeter.0

Section 3 o f A rticle V I  provides that the 
Governor shall reapportion the House o f  
Representatives immediately following each 
decennial United States census upon the 
basis o f civilian population in each house 
election district ns reported by the census.7

I . 3(50 U .S . 180 , 8 2  S .C t. 001 , 7  L .E d .2 d  C03 
(1002).

2 . Sec . 1 , A r t . X I V  o f the Un ited  S tn tcs  
Constitu tion  in pcrtinunt part s tn tcs :

N o  S ta te  sha ll mnko o r  enforce nny law  
w hich  •  •  •  : nor deny to nny person  
w ith in  Its ju r isd ic tion  the equal p ro tcc - 
o f the laws.

3 . 3 7 7  U .S . 0 3 3 , 8 4  S .C t . 1302, 12 L .E d .S d
000 (100-1).

4 . See. 2 , A r t . V I  s tn tcs :
Section S. Senate. D ish !ch . M em ­

bers o f tho senntf! shall lie elected hy tho
•nullified voters o f the respective Senate 
d istricts . Senate d istricts shall lie as
set forth  In Section  2  of A rticle X IV , 
sub ject to chances authorised in this a r ­
ticle .

5 . See note 0 on pace  001 .

6 . See, 7 , A rt . V I  sta tes :
Section 7. Modification of Senate Dis­

tricts. T he  sennto d istric ts , described 
in Section 2  o f A rticle  X IV ,  m ay he 
modified to reflect changes in election  
d istric ts . A  d istr ic t, a lthough m odified, 
shall reta in its to tal number o f soun- 
tora nnd its approx im ate perim eter.

7 . Sec. 3 , A rt. V I  s ta te s :
Section^. Iicapiiorlionincnt of JIousc. 

Tho  governor shall reapportion  the house 
o f representatives immediately follow ing 
the offic ia l reporting o f each decennial 
census o f tho Un ited  S ta tes . Itcnppor- 
tiomnent shall bo based upon civilian  
population w ithin each election d istric t 
as reported hy the census.

Section  4 o f / 
th at reapport; 
method o f eqi

Sections 5 a 
the Governor, 
tionm cnt dutic 
area o f  house 
scribed limits, 
fo r  rcapportioi 
tion  by equal j

5 . Set
Section 

Rennte d

Nam

A . S ou t

B .  K c tc
C . W rn i
D. June

E .  k t

F .  Cord
G. A nch

H . Scw i
I .  K od i 
J . Cen t

K .  B ris t 
L .  Yuko  
M . F a ir  
N . N o r t

O . B n r r  
P . N oun

N o te : T  
npportior 
election •

8 . See . 4 , A r t . 1
Section 4. 

sh a ll ho hy i 
tion s , except 
hav in g  the 
tion t ohtnim  
popu lation  b 
scn tn tivc.

9 . See . S , A r t . V
Section S. 

T h e  govcruo
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Section 4 o f  A rticle  V I  provides basically 
that reapportionment should be by the 
method o f equal proportions.*

Sections 5 and S, A rtic le  V I  provide that 
the Governor, in c a .rying out his reappor­
tionment duties, can cnangc the size and 
area o f house election districts within pre­
scribed limits, and prescribes other criteria 
fo r  reapportioning to maintain representa­
tion by equal proportions.

Section S, A rtic le  V I  requires th e G ov­
ernor to appoint a five  member, non-po­
litical, area representative, Reapportion­
ment Board to act in an advisory capacity 
to him.9

Sections 9 and 10, A rtic le  V I  provides 
some basic organization and procedure for 
the Board and require it, acting on its  own 
initiative, to submit to the G overnor a  plan 
for redistricting and reapportionment with-

S . See . 2 , A r t  X I V  s ta te s :
Section S. Senate D istric ts . M e m b e r s  of the senate shall be elected from the 

senate districts and in the numbet s hown below:

N ai ic of District

C o m p o s e d
of

F'cction

Districts

/

N u m b e r

o f
Senators

A . S ou th ea s te rn

B. Nctchihan-Princc of Woles

C. Wrangell-Petcrsburg-Sitka
D. Juncnu-Yakutat

E. Southcentral

F. Cordovn-Vnldez

G. Anchorngc-Pnlinor

H. Sewnrd-Kenni

I. ICodink-Alcutians 

J. Central

K. Bristol Bny-Bntbol 
D. Y u K o n - K u s k o k w i m  

M .  Fairbunks-Fort Y u k o n  

N. Northwestern

0. B n r r o w - K o b u k  

P. N o m e - W n d c  H a m p t o n

Noto: T h o  Governor's Reapportionment Proclamation of D e c e m b e r  7, IOC!, ,e- 

npportioning the IIousc, caused minor changes to bo m a d e  in the allocation of 

election districts from that shown nbove. See A S  Vol. I, pp. 20S-209.

1. 2, 3, 4, 5.
nnd G 0
1 nnd 2 1
3 nnd 4 1
0 nnd G 1
7. S, 0, 10, 11

12. 13, and 14 0
7 nnd 8 1
0 nnd 10 1
11 nnd 12 1
13 nnd 1-1 1
15, 1G, 17, 18,

10, nnd 20 0
15 nnd 1G 1
17 nnd IS 1
10 nnd 20 1
21, 22, 23,
nnd 24 2
21 nnd 22 1
23 nnd £4 1

8. See. 4, Art. V I  stales:

Section 4. Method. Reapportionment 

shnll be b y  the method of equal propor­

tion!!, except that each election district 

hnving tho major fraction of the quo­

tient obtnlnoil by dividing total civilian 

population by forty shall have '-no repre­
sentative.

9. See. 8, Art. V I  states:

Section S. Jtcnii/inrtionincnt B oa rd . 
T h e  go.crnor shall appoint a reappor­

tionment board to net In nn advisory 

capacity to him. It shall consist of fivo 

members, nono of w h o m  m a y  be public 

employees or officials. A t  least ono 

m e m b e r  each shall bo appointed front 

the Southeastern, Southcentral, Ccntrnl, 

r.ml Northwestern Senate Districts. 

Appointments shall be inndo without re­

gard to political nffillntlon. B o a r d  

me m b e r s  shall be compensated.



m m s o i i s m w s a u U B B & a S & B E a E B B B *

692 A laska 414 P A C IF IC  R E P O R T E R , 2d S E R IE S

in ninety days follow ing each decennial 
census. .Vithin ninety days a fter r'.ccipt 
o f  the plan the Governor is required to is­
sue a proclamation o f reapportionment and 
redistricting, explaining his reasons for 
changing any part o f the Board's plan.10

Section 11, A rtic le  V I  permits any quali­
fied voter to apply to the superior court 
to compel the Governor to perform his rc- 
apportifiimcni. duties or to correct any 
error n  reapportionment or redistricting.

[1-3 ] I t  is clear from the foregoing 
provisions that the Governor, with the 
assistance o f the Reapportionment Board, 
must reapportion representation in the 
H ouse o f Representatives on a method o f 
equal j-.'oportions, every len years; that he 
must explain any deviation from the ^ a p ­
portionment plan submitted to hir.. by the 
Board and that any qualified voter can 
invoke the p jw er o f  the courts to compel 
him to reapportion or to correct any error 
made by him in reapportioning or redis- 
tricting.

N o specific provision is made for reap­
portioning the Senate. In carryin g out his 
^apportionm ent o f the House, the G ov­
ernor is empowered to modify senate dis­
tricts to reflect changes made in house 
election districts, but each senate district 
must retain its total number o f senators and 
its approximate perimeters.11 It is clear 
therefore, that representation in the Senate 
is determined by area rather than popula­
tion, wrfh no specific provision made for 
changing this plan.

Approxim ately two months after Reyn­
olds v. Sims and on August 17, 1964, the 
A ttorney General o f  Alaska, in response to
10. Sec. A r t  V I  stntcs:

Scufion 0. Orpanisntion, T h e  honrd 
slinll elect one of its members chnirmmi 
nncl mny employ tem porary assistants. 
Concurrence of three mcmbcrn. h  re. 
fp ilrcd fo r n riding or dutcrm iiintim i, hut 
:i lerrer number m -v  conduct hearing : o r 
otherw ise net for the honrd.

See. If), A rt. V I  s ta te s :
Sc«'/ion 10. AYiip/uo'/i'onii/ch( I'lnn

ninl I ’roolomntiun. W ith in  ninety days 
fo llow ing the o ffic ia l reporting o f eiieli 
decennial census, the honrd shall subm it

a request from the Governor, issued an 
opinion advising that in his opinion the 
Governor had authority to reapportion the 
A laska Senate. On A ugust IS, 1964 the 
G cvcrnor issued a "Proclam ation Concern­
ing Reapportionment anti Redistricting’’ 
which called the advisory hoard on re-ap­
portionment established by the Alaska Con­
stitution into session. A fte r  holding pub­
licized hearings throughout the state, the 
Reapportionment Board submitted a plan to 
the Governor on December 10, 1964. On 
M arch 6, 1965 the Governor issued a sec­
ond proclamation which reconvened the 
Reapportionment Board for another pub­
licized ninety days o f hearings and study 
for the purpose o f reconsidering its Senate 
fenpportionment plan in the light o f recent 
United States Supreme Court decisions. 
On June S, 1965 the Reapportionment 
Board submitted a second plan to the G ov­
ernor, who, on September 3, 1965, issued 
the Proclamation o f Reapportionment and 
Redistricting which was intended to be ap­
plicable to the 1966 primary and general 
elections nnd which is the subject o f this 
suit.

On the 21st day o f February 1966, appel­
lees applied to the Superior Court for the 
First Judicial D istrict in Juneau for a per­
manent injunction to prohibit the appel­
lant Secretary o f  State from conducting 
any election pursuant to the Governor’s 
Proclamation of Reapportionment and Re- 
districting on the ground that he did not 
have the authority to declare the appor­
tionment o f the Alaska Senate in conflict 
with the Constitution o f the United States 
and to direct the appellant :o ignore the 
existing Alaska Constitution Senate ap-

to the governor n plnn for reapportion - 
m eat anil reilistrioting iik provided in 
this a rtic le . W ith in  ninety days n ftcr 
receip t o f the plan , the governor slinll 
issue ii proclnmntion o f renppiirtlonment 
and red istricting . An iiccninpnn.ving 
statement shall explain nny chnnge from  
the plnn o f the hoard . T h e  rm ipportion - 
mont and redistricting slinll he effective  
for the election of members o f the legis- 
hitiire un til lifter the o ffic ia l reporting  
o f (lie next decennial census.

11, S u p ra , unto G.
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portionmcnt formula in holding statewide 
elections. Appellees alleged that i f  the 
appellant Secretary o f State is permitted 
to conduct the 1966 prim ary and general 
elections for the Alaska Senate, as directed 
by the G overnor’s proclamation, the elec­
tion will be invalid and deprive them of 
their rights o f su ffrage under A rticle V  o f 
the Alaska Constitution.

Both sides eventually moved for sum­
m ary judgm ent and on A p ril 12, 1966 the 
superior court entered a judgm ent decree­
in g that Section 2, A rtic le  X I V  o f the 
A laska Constitution, which establishes the 
present apportionment o f  the A laska Sen­
ate, is in conflict with and invalid under 
the Fourteenth Amendment to the United 
States Constitution; that the Governor's 
Proclam ation o f Reapportionment a n d  Re- 
districting o f September 3, 1965 was null 
and void and that appellant Secretary o f 
State could not follow  the terms o f the 
proclamation in the conduct o f  the 1966 
prim ary and general elections. T h e supe­
rior court retained jurisdiction, providing 
'' .a t  i f  a valid constitutional amendment 
m odifying the apportionment o f the A la s­
ka Senate was not adopted by December 
1, 1967 the court would issue the neces­
sary orders to insure that the 196S prim ary 
and general elections would be held under 
an apportionment plan consistent with the 
Fourteenth Amendment to the United 
States Constitution.

Appellees argue that the Alaska Consti­
tution "lim its” the Governor's rcapportion- 
m-.nt authority to the House and “ pro- 
in..its" him from  reapportioning the Sen­
ate. Appellees mean to argue, no doubt, 
that the claimed limitation and prohibition 
result from the fact that the constitution 
only explicitly grants the Governor the 
power to reapportion the House and makes 
no p^ vision  w hatever for reapportioning 
the Senate under any circumstance or con­
tingency. T h ey alsi argue that the pres­
ent necessity to reap; ortion does not a ffe c t 
his authority to do sa and that while the 
Constitutional Convention did not foresee 
present developments, it nevertheless clear­

ly  intended that any reapportionment o f the 
Senate be by constitutional amendment.

Appellant argues that A rticle  V I  o f  the 
Alaska Constitution makes rcapportion- 
mcnt an executive function; th at those 
provisions o f the constitution which 
“ freeze" the A laska Senate and exem pt it 
from  periodic reapportionment h ave been 
invalidated by the U nited States Supreme 
Court’s reapportionment decisions and that 
the task o f  reapportioning A laska ’s Senate 
thus fell to the G overnor as a part o f  his 
reapportionment function. A ppellant points 
out that in states w here reapportionment 
is a legislative function, the courts/have 
permitted and required legislatures to 
enact law s reapportioning “ frozen " houses, 
even though the legislature m ay have no 
specific authority under the state constitu­
tion to reapportion a “ frozen" house. In 
A laska, whc-.e the constitution m akes re- 
apportionment an c x e cu tiv . function, ap­
pellant argues the G overnor has authority 
to reapportion a " fro ze n ”  house.

A ppellees’ argum ent that the G overnor’s 
rcapportio iment authority was lim ited to 
the H ouse and that the constitution "pro­
hibits”  him from  reapportioning the Senate 
arc not logical conclusions to b e drawn 
from  that document. N either conclusion 
can be logically inferred  from the written 
provisions. T h e fa c t that the constitu­
tion places upon the G overnor the a ffirm a ­
tive duty to reapportion the H ouse at 
stated periods w hile in the same article it 
freezes the Senate and makes no provision 
for the Governor o r an y other o ffic ia l or 
branch to reapportion it, is no basis for the 
conclusion that the Governor w as pro­
hibited from reapportioning the Senate, or, 
that the Constitutional Convention "clearly  
opposed” a reapportionment system for the 
Senate sim ilar to the one they provided 
for the H ouse, as appellees argue.

T h e fact is that the Convention drafted 
the constitution some seven years before 
B aker v. C arr w as decided. A t the time 
o f its draftin g  and providing for a “ frozen” 
Senate, that is, a  body whose representa­
tion was perm anently based on area rather

i
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than according to population, the Conven­
tion w as follow ing the pattern established 
by the United States Constitution and later 
followed by many o f the states o f the 
Ur,ion with respect to one or the other 
o f  their legislative bodies. T h e Convention 
obviously did not w ant the Senate appor­
tioned on a population basis; it had prac­
tical reasons for not doing so and had no 
reason to anticipate that it would ever be 
nccesrary to reapportion the Senate on a 
population or on any other basis, hence no 
specific provision was made for its reap- 
portionmcnt.

T h e question which is squarely presented 
is whether the acts o f  the Governor and 
his advisory Reapportionment Board ir. re­
apportioning the Senate were authorized by 
the A laska Constitution.

B efore attempting to discuss this ques­
tion it is well to explain the origin o f a 
unique feature o f  the reapportionment 
provisions o f the A laska Constitution. 
W hereas, traditionally, reapportionment 
had been made the responsibility o f  state 
legislatures, the A laska Constitutional 

• Convention purposely avoided placing any 
authority or responsibility for rcapportion- 
mcnt in the legislature. T h e Convention 
was aware o f the notorious and frequent 
failure or downright refusal o f state legis­
latures to comply with their constitutional 
or statutory duty to reapportion. T he 
A laska Convention's reason for placing rc- 
appdrtionmcnt responsibility in the G over­
nor was well stated by its Chairman o f  the 
Committee on S u ffra g e , Elections and A p ­
portionment, John S . H cllcnthal, as fo l­
lows :

I I E L L E N T H A L : * * * N ow  on the 
method o f the composition of the rcap- 
portionmcnt and redistricting board, be­
cause redistricting, as w e have explained 
would be necessary, the Committee rec­
ommends that the stress be placed on 
the executive in determining which of 
these election districts and where redis- 
tricting shall take place, or ^apportion­
ment, and it recommends the creation of

a five-man advisory board to advise the 
governor with regard to the redistricting 
and reapportionment. * * * T h e rea­
son that this pian was adopted is that the 
students and writers seem generally in 
accord that reapportionment, for some 
reason or other, I don’t know why, but 
it has been neglected where it has been 
le ft to the legislators. M aybe it’s that 
human element I spoke o f earlier, but 
anyway the experience o f the nation 
shows that the thing is delayed—  
procrastination; that in the State o f  
W ashington they waited for years and 
years and years, and finally, only by re­
sorting to the courts and the initiative 
were they able to reapportion W ashing­
ton. It was costly, the people suffered. 
And based on that experience and the 
recommendations, and it’s almost uni­
versal o f the advisors, and by advisors 
I don’t mean the men that were here 
necessarily— but the writers throughout 
the country, the executive bor w as 
chosen, an advisory board. (Mims.os o f  
the Alaska Constitutional Convention, 
January 11, 1956, at 1839). 

* * * * * *

N ow  there arc other plans. T here is no 
end o f variations o f plans that can be de­
vised for the reapportionment with the 
mandamus feature, and you could have 
variance where a board can be picked—  
three from the legislature, three nom i­
nated by the judicial council, i f  you w ant, 
three o f them nominated by some other 
group of civilians, some appointed by 
the governor, and get a good cross-sec­
tion, and they could have the authority 
themselves to make the redistricting and 
reapportionment. There is no end to it, 
but the best thought seemed to indicate 
that the people would be best helped i f  it 
[reapportionment] were an executive 
function. * ♦ * Cut it is the inaction 
o f the lcgislatuic, as testified to by the 
universal history o f the 4S states, that 
we’re trying to overcome. [Id. at 1859.] 
II E L L E N T H A L : It was felt that it [re- 
apportionment] was a proper executive

function a 
* * *
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In its "Report to the People o f A laska" 

issued in February o f 1956 the Constitu­
tional Convention stated :

Representation [in the legislature] will 
be kept up to date every ten years by an 
automatic reapportionment carried out by 
the governor on the advice o f a board 
representing each o f the four m ajor dis­
tricts and subject to review  by the courts. 
Thus, the constitution guards against 
what has become a great evil in many 
states: a legislature that becomes more 
and more unrepresentative and loses pub­
lic confidence because it refuses to re­
apportion itself. A laska Legislative 
Council, Legislative Apportionment in 
Alaska, 1912-1961, p. 4 (1962).
A  reading o f the Convention minutes, 

in relation to the reapportionment provi­
sions makes it abundantly clear that it 
was the specific intent o f the Conven­
tion to grant no authority to and to place no 
responsibility in the legislature with re­
spect to reapportionment. In a clear and 

'clean-cut departure from tradition, all o f 
the authority and responsibility for reap- 
portionmcnt granted or assigned was 
placed in the Governor, assisted by a Reap­
portionment Board, including the author­
ity to make minor changes in Senate dis­
tricts. In an effo rt to make the reappor­
tionment provisions as nearly self execut­
ing as possible, the Convention provided 
that the Reapportionment Board should au­
tomatically commence to function after the 
decennial census, without any direction 
from the Governor; that it must submit its 
plan within ninety days and that, the Gov­
ernor must proclaim a plan within ninety 
days o f receipt from the Board, explaining 
any deviation from the Board's plan. Any 
qualified voter was empowered tc resort

12. 2 4 3  F .S u p p . S73 (D .V t .1 9 0 1 ) .
13. S e c : R ob e rt B . M cICny, R eapportion - 

m en t: T h o  L aw  and P o litics  o f E qu a l 
Represen tation  where ronpportionmuut o f 
"frozen" legislative bodies by the legisln-

to the courts to force the G overnor to 
perform  his reapportionment duties or to 
correct any error in redistricting or reap­
portionment.

B aker v. C a rr  and Reynolds v . Sim s re­
sulted in court declarations in m any states 
that one or both o f the legislative bodies 
w as malapportioncd. In almost every in­
stance the state constitution had made no 
provision fo r  reapportioning the "fro zen " 
body on an interim  basis until th e consti­
tution could be amended. B ecause o f the 
wide variations in factual situations, most 
o f the court decisions dealing w ith  the 
question o f w here the authority \a$  to re­
apportion a frozen legislative body on an 
interim basis arc  not o f  great assistance.

I t  is significant, however, that in some 
states w here reapportionment w a s a legis­
lative responsibility, the courts have ap­
proved reapportionment by those state leg­
islatures on an interim  basis even though 
the respective state constitutions gave no 
specific authority to reapportion the par­
ticular frozen legislative body. Illustra­
tive  is B uckley v. H o f f u  decided by the 
United States D istrict Court in Verm ont. 
In  a previous decision, that cou rt had de­
clared both the H ouse and the Sen ate mal­
apportioncd. T h e constitution required the 
legislature to reapportion the Sen ate after 
each United States census, but the House 
w as frozen to provide one representative 
fo r  each inhabited town, fo rev er. The 
General Assem bly, consisting o f  the mem­
bers o f  the Senate and H ouse, w as only 
empowered by the constitution to rcgu- 

, late the mode o f  filling vacan cies in 
House scats. W ithout any sp ecific  con­
stitutional authority, the G eneral Assem ­
bly provided reapportionment plans for the 
Senate and the H ouse which w ere ap­
proved by the court. The authority o f  the 
General Assem bly to reapportion was not 
questioned.13

tu res o f N ew  .Tcrscy, C on n ec ticu t ami 
N o r th  D nkotn , w as accom plished even 
though the con stitu tion s gave no su ch  spe­
c if ic  a u th o r ity . Pages 2 0 5 -2 9 7 , 3 7 4 -3 7 5  
nnd 3 0 4 -3 0 0 .

a i d
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In some states where the constitutions 
placed reapportionment authority and re­
sponsibility in boards or commissions, the 
courts have recognized the authority o f a 
board or commission to reapportion a 
"fro zen ”  legislative body on an interim 
basis, although not specifically granted 
such power by the constitution.

In M ichigan a constitutionally created 
Comny/sion on Legislative Apportionment 
was given authority to reapportion. In In 
re Apportionment o f M ichigan L egisla­
ture 13 the court, in a decision in which 
most o f the justices participated, seems to

14. 2 3 0  A rk . 4 4 3 , 3S0 SAV .2J SS7, S 92  
(10C0).

15. 3 7 0  M lrli. 410 , 137 N A V .2J  403 , 5 07 , 
3 1 2  (1 0 0 3 ) ,

10. N o te  tlio rem arks of Ju s tice  B in d ; a t 
137 N.W .2«1 at 5 1 0 :

♦ * • I  do not believe tlint a voting
m a jo r ity  o f the electors would liavo 
voted for the proposed constitution  bud 
it not Included section G o r some nep- 
u'.iiti."fronMlie lci'i Jn turc eouu icrpu rt

have held that the Commission had au­
thority to reapportion, apparently to the 
exclusion o f the legislature.10

A  Board o f Apportionment consisting o f 
the Governor, Attorney General and Secre­
tary  o f  State w as given authority by the 
A rkansas Constitution to reapportion the 
H ouse and the Senate. The constitution 
w as amended to "freeze”  the Senate and 
remove the Board’s power to reapportion 
it. T h is constitutional amendment was 
held invalid by a United States D istrict 
Court, for having created a malapportioned 
Senate. The Supreme Court o f  Arkansas 
then, in Faubus v. K inney,14 held as a mat­
ter o f state law that the Board o f A p ­
portionment was the proper authority to 
reapportion the Senate, even though it no 
longer had specific written constitutional 
authority to do so. T he court held that 
invalidation o f the unconstitutional amend­
ment brought the original provision into 
force. Also, that the intent o f the people, 
expressed in the constitution, that the 
Board o f Apportionment accomplish reap­
portionment, made the Board the proper 
authority to undertake interim rcapportion- 
mcnt.

[4] Appellees argue that rcapportion- 
mcnt is a lawm aking function in which the 
Governor’s only part is to recommend laws 
which he thinks wise and to veto laws he 
thinks bad, citing Youngstown Sheet &
Tube Co. ct al. v. Saw yer.11 T his argu­
ment and the authority cited do not fit the 
facts o f  the ease before us. In the first
place, there is no substance to the con­
clusion that reapportionment is exclusively 
a lawm aking function. M any states now 
make it the exclusive responsibility o f 
boards or commissions. Reapportionment 
under the Alaska Constitution, for example, 
might more properly be defined to be the 
determination of a plan for the applica­
tion o f a representation formula, which 
plan once established and proclaimed, be­
comes law by the operation o f our consti­
tution. For exam ple: See. 4, A rt. V I  
states that "Reapportionment shall be by 
the method of equal proportions * * * 
This establishes the formula. See. 3, A rt. 
V I states "T he Governor shall reapportion 
* * * ", definitely placing in the execu­
tive the full authority nnd responsibility. 
See. 10, A rt. V I  provides that a fter re­
ceipt o f the "plan" from the Rcapportion- 
mcnt Board, the Governor shall issue his 
proclamation which " * * * shall be
effective for the election of members o f 
the legislature * * ♦

[5] Thu?, it is apparent that the G ov­
ernor and the Reapportionment Board arc 
merely delegated the duty o f determining 
a plan for application o f the constitutional

thereof. Su re ly  my B ro th e r  forgotn Hint 
tho people o t M ich igan  learned, over u 
long period o f years, one thing the ha rd  
wny. that ix, they could not trust nny 
leg islature to d is tr ic t and apportion  it­
se lf a'Tordiuir to any validly imposed  
constitu tional principle or plan which  
might collide w ith  self perpetuation in 
office .

•7 . 3 4 3  U .S . 0 70 , 7 2  S .C t . SG3, 0G L .IJd . 
11 53  (1 0 5 2 ) .
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formula for apportionment. Once a val­
id plan has been established and pro­
claimed it becomes law, or “ effective”  by 
the force o f the constitution. Even if  it 
can be argued that indirectly this is law­
making, it is n eve rth eless the unques­
tioned, unequivocal intent o f the constitu­
tion that the function be performed only 
by the Governor with the assistance o f the 
Reapportionment Board.

Youngstown Sheet & Tube, cited by ap­
pellees, is not in point. T here the P resi­
dent had directed the Secretary o f  Com­
merce to seize and operate most o f the na­
tion’s steel mills because o f a labor dis­
pute, in order to avoid a national catas- 
itrophc and in the interest o f  national de­
fense. There was no statutory authority 
and the Supreme Court held there w as no 
constitutional authority to seize private 
property under the circumstances, even 
though an emergency was alleged to have 
existed.

W e arc urged in effe ct to imply that 
since the constitution has not, in so many 
words, given the Governor the power to re­
apportion the frozen Senate, that it in­
tended to "specifically deny” or "prohibit” 
him from exercising this power even on an 
interim basis.

T he observation o f Justice M iller in E x  
parte Y a rb ro u g h 18 is appropriate to be 
considered in relation to the problem o f 
constitutional construction before u: The
question before the court was whether an 
act o f  Congress punishing conspiracies to 
intimidate any citizen in the free exercise 
o f his vote was constitutional. T he opinion 
states at 110 U .S . 6SS, 4 S.Ct. 155, 28 
L .E d. 276:

The proposition that it has no such 
power is supported by the old argument 
often heard, often repeated, nnd in this 
court never assented to, that when a 
question o f the power o f congress arises

18. 110  U .S . (151, 4  S .C t . 1 52 , 2S L .E d . 27-1 
(1 S S 4 ) .

10. 2S 2  U .S . 4 0 0 , 5 0 1 , 5 1  S .C t . 22S , 2 2 0 , 75 
L .E d . 432 , 401  (1 0 3 0 ) .

414 P.?d—44Vi

the advocate o f the power must be able 
to place his fin g er on words w hich ex­
pressly grant it. The brief o f  counsel 
before us, though directed to the au­
thority o f that body to pass criminal 
laws, uses the sam e language. Because 
there is no express  power to provide (or 
preventing vio lence exercised on the 
voter as a means o f  controlling his vote, 
no such law  can be enacted. I t  destroys 
at one blow, in construing the constitu­
tion o f  the U nited States, the doctrine 
universally applied to all instruments o f 
w riting, that w h a t is implied is as much 
a part o f  the instrument as w h a ^ is  ex­
pressed. (Justice M iller’s emphasis) 
Appellant aptly quotes the fam ous ob­

servation o f  Justice Holmes in B ain  Peanut 
Co. v. P in so n 10 th a t:

T h e interpretation o f constitutional prin­
ciples must not be too literal. W e  must 
remember that th e machinery o f  govern ­
ment would not w o rk  i f  it w ere not al­
lowed a little p lay  in its joints.
In M ’Culloch v . M arylan d 10 the Su ­

preme Court o f the United States held that 
there was nothing in the Constitution o f 
the United States w hich excluded incidental 
or implied powers. C hief Justice M ar­
shall stated:

Let the end be legitim ate, let it be w ith­
in the scope o f the constitution, and all 
means which arc appropriate, w hich arc 
plainly adapted to  that end, w hich arc 
not prohibited, but consist with the let­
ter and spirit o f  the constitution, arc 
constitutional.

T h e court held th at Congress had the 
implied power to incorporate the B ank o f 
the United States, establish branches in 
the states nnd th at the states could not 
tax  them.

In Gibbons v. O g d e n 51 the Supreme 
Court o f the U n ited  Stntcs held that the 
specific constitutional grant to Congress

2 0 . 4 W h e a t . 3 1 0 , 4 2 1 , 4  L .E d . 5 7 9 , C05 
( 1 8 1 0 ) .

2 1 . 9  W h e a t . 1 , 1 8 9 ,  0  L .E d . 23 , OS ( 1 8 2 4 ) .
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o f  the power "  * * * to regulate com­
merce * * * ” implied the exclusive
power to regulate navigation.

T he foregoing historic decisions have 
greatly influenced the a ffa irs  o f  our na­
tion and demonstrate the wisdom o f Justice 
Holmes’ admonition that the interpretation 
o f constitutional principles must not be 
too literal. T h e court, in M'CuIloch v. 
M aryland could have held that since the 
constitution did not specifically so author­
ize, Congress could net incorporate a bank 
o r establish branches. I f  the court in 
Gibbons v . Ogden had applied a literal 
construction to the grant o f power to Con­
gress " * * * to regulate commerce
* * * "  and held that since navigation
w as not specifically mentioned it was not 
to be logically implied as an included power, 
it would have gone unregulated to the 
extent that it is today, to the detriment o f 
our national w elfare.

Appellant has appropriately referred us 
to the observation o f Justice Stone in U nit­
ed States v. C la ss ic :52 

W e may assume that the fram ers of the 
Constitution in adopting that section, did 
not have specifically in mind the selec­
tion and elimination o f candidates for 
Congress by the direct prim ary any 
more than they contemplated the applica­
tion o f the commerce clause to inter­
state telephone, telegraph and wireless 
communication which arc conccdcdly 
within, it. But. in- determining whether 
a provision o f the Constitution applies to 
a new subject matter, it is o f  little sig­
nificance that it is one with which the 
framers were not fam iliar. F or in set­
ting up an enduring fram ework o f gov­
ernment they undertook to carry out for 
the indefinite future and in all the vicis­
situdes o f the changing a ffa irs  o f men, 
those fundamental purposes which the 
instrument itscli discloses. Hence we 
read its words, not as we read legisla­
tive codes which arc subject to continu­
ous revision with the changing course o f 
events, hut as the revelation o f the great

purposes which were intended to be
achieved by the Constitution as a con­
tinuing instrument o f governm ent

[6] T h e facts before us were not antici­
pated by-the Convention. It is appropriate, 
therefore, that w c attempt to determine 
from A rticle V I  as a whole and appropriate 
Convention Minutes, what was the pervad­
ing purpose and intent o f the Convention. 
W e must then determine whether a fa ir  
interpretation o f the various provisions o f 
A rticle V I  will support a construction w hich 
permits accomplishment o f this purpose, 
bearing in mind that often "  * * * w hat 
is implied is as much a part o f the instru­
ment as what is expressed.”

Using this approach, wc have concluded 
that it is more reasonable and logical to 
imply that had the Convention been able to 
anticipate the need to reapportion the 
Senate on an interim or any other basis, it 
would have specifically given the G overnor 
the same power to reapportion the Senate 
as it gave him to reapportion the House. 
The Convention obviously believed that 
orderly and representative government re­
quired that some authority, other than the 
legislature, should periodically reapportion 
the House, rather than depend upon con­
stitutional amendment or a constitutional 
convention to do this. W e find no basis for 
inferring that had it known that the Senate 
would in the future require periodic reap­
portionment, that it would not have placed 
this responsibility in the G overnor also, 
rather than leave it to the cumbersome, ex ­
pensive, and demonstrably in effective reme­
dy of constitutional amendment which must 
be initiated by the legislature.

The Convention gave the Governor the 
power to alter Senate districts within limits. 
Since it justifiably felt in 1956, that the 
Senate could remain permanently frozen, 
there was no reason to grant the power to 
do any other thing with respect to represen­
tation in the Senate. W hat is signifi an is 
that, to the extent that any pawcr was given 
with respect to the Senate, it was given to

22 . 313  l i .S . 29 '). 3 10 . 01 S .C t . 1031 , 103S . S3 L .E d . 13GS. 1378 (1 9 1 0 ) .
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the Governor and the Reapportionment 
Board.

T he Convention's reason for placing re- 
apportionment authority and responsibility 
in the Governor was because over the years 
it had been forcefully demonstrated on a 
nationwide scale that state legislatures 
would not reapportion themselves. The 
more malapportioned they became w ith the 
passage o f time, the less likely it became 
that the representatives would reapportion 
themselves out o f  o ffice. K n ow ing that 
the Convention was aw are o f and attempt­
ing to avoid this national evil, it is only 
reasonable to imply that it would have re­
quired the G overnor to periodically reap­
portion the Senate had it known that its 
frozen form ula would be declared invalid.

Appellees argue that the Convention in­
tended that the Senate be reapportioned 
only by constitutional amendment or by 
constitutional convention. Section 1, A rti­
cle X III  o f  the A laska Constitution provides 
that amendments to the constitution may be 
proposed by a two-thirds vote o f each 
house o f the legislature.23 This may have 
been their intent when they believed that a 
"fro zen ” Senate could remain "fro zen ” 
forever. On the other hand, if  they could 
have anticipated that the "fro zen " Senate 
would become illegal and would require 
periodic reapportionment, it is almost a cer­
tainty that they would not have le ft re­

2 3 . See. 1 , A r t  X I I I  s ta te s :
Amendments to th is  constitu tion  may 

be proposed by a tw o -th irds vote j f  each  
houso o£ the leg islature . T h o  secretary  
o f s ta te  sha ll prepare a ballot title  and 
proposition  sum m ariz ing each proposed  
amendment, nnd shall place them ou tho 
ba llo t fo r tlio next statew ide election .
I f  a  m a jo r ity  o f the votes cast ou  tho 
proposition  fav or the nmendment, it 
shall be adopted . Un less otherw ise p ro ­
vided in the amendment, i t  becomes ef­
fective th ir ty  days nftor the certifica tion  
o f  the election retu rns by the secretary  
o f stnto.

2 4 . T h a t  amendment by con stitu tion al con ­
vention can be uncerta in , cumbersome nnd 
expensive is ov id eu t T h o  mnlnpportionod 
Senate m ust f irs t vo lun tarily  jo in  in 
calling a con stitu tion a l convention for the

apportionment to be perform ed by con­
stitutional amendment. A  malapportioned 
Senate is no more likely to propose a con­
stitutional amendment to reapportion itself 
than it would be to perform rcapportion- 
m cnt on itself. Section 2, A rtic le  X I I I  
states that “ T h e  legislature may call con­
stitutional conventions at any tim e.”  B ut 
th r r; would be no more reason to expect 
that a  malapportioned Senate w ould jo in  
in ca 'lin g  a constitutional convention to re­
apportion many o f  its scats than it would be 
to vo lu ntarily  reapportion itself. W e  know  
the Convention w as aw are o f these facts. 
T h e  m ost logical assumption, therefore, is 
that had it been able to anticipate dtlakcr v. 
Carr, the Convention would undoubtedly 
have rescued the people from th e same evil 
that it had saved them from as to the lo u se  
and have given the Governor the pot er and 
duty to  reapportion the Senate.**

Appellees quote and rely upon an e x ­
change between D elegate M cN ealy, Chair­
man H cllenthal and D elegate N olan, re­
ported in M inutes o f  A laska Constitutional 
Convention pages 1SS4-S7 as evidencing a 
Convention intent relevant to th e construc­
tion question b efore us. D elegate  M c- 
N ca ly ’s  question, in substance, w as to in­
quire o f  Chairm an H cllenthal w hether, un­
der the proposed frozen Senate apportion­
ment based on area, if  the population o f the 
Fourth  Judicial D istrict increased to tw ice

purpose  o f  reapportion in g  itse lf . T h e re  
m u st then be u s tatew ide e lection  oZ dele­
g a tes  to  tb o  C on s titu tion a l C onven tion , 
tbe C onven tion  its e lf nnd fin a lly , r a t if ic a ­
t ion  by tbe peop le . In  tbe ease be fore  us 
the ea r lie st th a t  tbe leg isla tu re cou ld  call 
a con stltu tion n l convention w ou ld  be J a n ­
u a r y  of 19G7, un less n specia l session were 
ca lled . I t  is  un like ly  the re fo re , tlm t a 
conven tion  cou ld  remedy Sen a te  innlnppor- 
tionn icn t be fo ro  la te  19 07  o r  ea rly  19GS. 
T h e  leg isla tu re  cau  propose nm oudm cnts 
to  th e  con stitu tion . In  tbe ease before us 
tw o -th in ls  o f tb e  members o f th e  mnlnp- 
portion ed  S en a te  m ust agree to  n proposed  
am endm en t to  reapportion  tb e  Senate . 
T h e  S e c re ta ry  o f  S ta te  w ould then  plaeo 
th e  p roposa l on  a ba llo t w hich  w ould not 
be voted on by  the people un til the next 
s ta tew ide  e lection . S e e : See . 1 , A r t .
X I I I  A ln ska C on st.
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that o f  the rest o f A laska and even though 
it w as as large in area as all the rest o f 
A laska, would the Senatorial districts never­
theless remain the sam e? T h e follow ing 
then transpired:

H E L L E N T H A L : T h at is correct. 
M c N E A L Y : And there would be a great 
possibility that they would never change? 
H E L L E N T H A L : I would not attempt to 
say th a t
M c N E A L Y : I  guess that is a political 
matter.

* * * * * *

N O L A N : T h e third question is, I think 
it w as answered in response to a ques­
tion by M r. M cN caly, that the senatorial 
districts are fixed  permanently without 
a constitutional amendment?
H E L L E N T H A L : T h a t is correct, sub­
ject to the minor m odification that w e 
discussed last night and this morning, 
and which will be handed to you on this 
siip sheet this m orning in a few  minutes.
The most that can be said fo r  the intent 

expressed by Delegate Nolan and Chairman 
H cllenthal in 1956 is that it had a dciim te 
relevance to Convention proceedings and 
compromises as o f  that time. It  was entire­
ly consistent with the existing national con­
cept o f  fairness which permitted apportion­
ing one body o f a bicameral legislature based 
on area and freezing that apportionment. 
But the intent expressed then is not relevant 
to an,analysis o f the present problem. T h e 
delegates were conscientious, dedicated peo­
ple. I f  they could have anticipated that 
their apportionment o f the Senate would 
later be declared unfair and invalid, we do 
not believe they would have left the people 
qf A laska in the position o f having to 
depend upon a malapportioned Senate to 
voluntarily propose a constitutional amend­
ment or join in a call for a constitutional 
convention in order to correct what had 
been declared to be an unfairness.

' W c arc convinced that the Alaska Con­
stitutional Convention intended that reap­

portionment, to the extent provided for, be 
regularly perform ed, that the full authority 
and responsibility for carryin g out this duty 
be placed on the Governor who could be 
forced to perform  his duty by the courts at 
the instance o f any qualified voter and w ho 
w as to be assisted by the Reapportionment 
Eoard. N o part o f  the authority or respon­
sibility was intended to be entrusted to thej 
legislature. It was not intended by the! 

-Convention that the frozen Senate ever be 
reapportioned because the delegates had 
finally  agreed upon the "fro zen ", area ap­
portionment plan of representation, only 
a fter long negotiation and compromise.”

Unanticipated changes in the law  o f th e 
land have invalidated the Senate apportion­
ment and now require that the Senate be e x ­
peditiously reapportioned on a population 
basis, hour years have elapsed since B ak er 
v. Carr and two years since Reynolds v . 
Sims during which time the Alaska legisla­
ture has not called a cor-titutional conven­
tion or proposed a constitutional amendment 
.o reapportion the Senate. T h e G overnor 
and the Reapportionment Board have re­
apportioned the Senate in the same m anner 
that the constitution requires them to reap­
portion the House.

[7] A n  enlightened construction o f A r ­
ticle V I  which permits realization o f its 
fundamental purpose, that reapportionment 
not be dependent in any manner on leg is­
lative initiati 'c and that effective  m eans 
o f  enforcement be readily available to any 
voter, is that its remaining constitutional 
provisions provide the implied pow er in the 
Governor and the Reapportionment B oard 
to reapportion the Senate on an interim  
basis and we so hold.

Since the appellees do not question the 
validity o f the reapportionment plan pro­
claimed by the Governor on September 3, 
1965 with respect to the requirements o f  the 
^qual protection clause of the Fourteenth 
Amendment, it is declared to be e ffe ctiv e  
for the 1966 primary and general elections 
and thereafter until the Alaska Constitution

25 . M inutes o f A laska C on stitu tional Convention p. 1SS1.
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[3 ,9 ] Since the tvidcncc clearly estab­
lished that under the existing constitutional 
apportionment o f the Senate 30.7 per cent 
o f the voters reside i:i districts which could 
elect a m ajority in the Senate, wt. a ffirm  
the superior court’s judgm ent that the A la s­
ka Senate is unconstitutionally apportioned 
and that Section 2, A rticle  X I V  o f the 
A laska Constitution is unconstitutional.

T h e  remainder o f  the judgment below is 
set aside and it is ordered that a new ju d g ­
ment in accordance with the view s e x ­
pressed in this opinion be entered,

T h e  foregoing decision makes it unneces­
sary to pass upon any oi: the other points 
b ritfed  and argued by the parties.

U A B IN O ’ V IT Z , J., concurs in the result.

R A B IN O W IT Z , Justice (concurring in 
the result),

Although I agree with the result reached 
by the m ajority, I d iffe r  w ith the m ajority’s 
reasons for its conclusion. A  search for 
the probable intent o f the fram ers o f 
A laska ’s Constitution had they anticipated 
Baker  and Reynolds involves considerable 
speculation. I f  speculation is apposite here, 
then • it is just as ogical to conclude that 
the framers would have vested rcapportion- 
mcnt in the legislature had they anticipated 
that e ffective  judicial relief from a mal- 
apportioncd legislature would be available 
to any citizen by virtue o f the rcapportion- 
mcnl decisions o f the United States Supreme 
C o u rt F or the reasons stated hereafter, 
I would have avoided nny attempt to dc-

1. 3>j0  U .S . ISC , 8 2  S .C t  0 91 , 7  L .E d .2 d  003  
( 1 9 0 2 ) .

2 . D ix on , R cappn rtiom ncn t in the Suprem e  
C ou r t nnd C on g ress : C onstitu tional 
Strugg le fo r F n ir  R epresen tation , 0 3  
M ich .L J le v . 2 0 9  (1 9 0 4 ) .

3 . Reynolds v. S im s, sup ra , nt 0 7 9 , 81  S .C t  
a t 1390 , 1 2  L i.Ed .2d  nt 537 .

4 . Id . a t  5 7 7 . S4 S .C t . nt 1390 , 12  L .E d .2 d  
nt 530. N o te : T h e  Suprem e C o r r t  ndded

tcrm inc the intent o f tiic A laska Con­
stitutional Convention in this situation.

Subsequent to A laska’s admission to 
statehood on January 3, 1959, the U nited 
States Suprem e Court in B aker v. C a r r 1 
held that the apportionment o f state leg is­
latures w as subject to review  by courts 
on equal protection grounds. T w o years 
a fter this landm ark decision, the U nited 
States Suprem e Court concluded that both 
houses o f  a  bicameral legislature must, 
under the Equal Protection Clause o f the 
fourteenth amendment, be apportioned sub­
stantially on an equal population basis. 
T h e Suprem e Court further held th a t/ it  
w as immaterial whether or not the elec­
torate had the remedy o f  the in itiative 
or had in fact adopted a malapportioned 
legislature by m ajority  vote. Reynolds v. 
Sim s, 377 U .S . 533. 84 S .C t. 1362, 12 L . 
Ed.2d 506 (1964); W M C A , Inc. v. Lom enzo, 
377 U .S . 633, 84 S .C t. K 18 , 12 L .E d 2 d  
568 (1964); M aryland Comm, for F a ir  
Representation v . Taw es, 377 U .S . 656, 
84 S.C t. 1429, 12 L.Ed.2d 595 (196 4); 
D avis v . Mann, 377 U .S . 678, 84 S .C t  
1441, 12 L.Ed.2d 609 (1964); Roman v. 
Sincock, 377 U .S . 695, 84 S .C t. 1449, 12 
L.Ed.2d 620 (1964); Lucas v. F orty-F o u rth  
Gen. Assem bly, 377 U .S . 713, 84 S.Ct. 1459, 
12 L.Ed.2d 632 (1964). T hese decisions o f  
the Suprem e Court have been characterized 
“ as one o f  the most far-reaching series o f 
decisions in the history o f  A m erican  con ­
stitutionalism .1’ 2 In  requiring equal popu­
lation districts fo r  both houses o f  a b i­
cameral legislature, the Suprem e Court 
articulated the constitutional standard in 
terms o f "substantial equality o f population 
among the various districts" 3 and "as nearly 
o f  equal population as is practicable." *

an o th e r la s t , namely a p roh ib ition  on  
"crazy  qu ilts , com pletely la ck in g  In r a ­
tion a lity ."  R eyno ld s v. S im s , nt 6 0S , 8 4
S .C t . nt 1 3 8 5 . 1 2  L .F d .2 d  nt 5 3 1 . C om - 
paro th ia  la tte r  test w ith th o  su p e r io r  
c o u r t ’s ju dgm en t where It is s ta ted  “ th a t  
It d ilu tes  the ir r igu t to  rep resen tation  in . 
the A ln skn  S ta te  Leg is la tu re  on irrn tlonn ! 
bnHcs."
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Subsequent to the Supreme Court's 
historic decisions in the reapportionment 
cases, the A ttorney General o f  the State 
o f A laska issued an opinion on August 17, 
1964, advising the G overnor that in his 
opinion the G overnor had authority to 
reapportion the Senate. On A ugust 18, 
1964, the Governor issued a "Proclam ation 
Concerning Reapportioriment and Rcdis- 
trictiug”  which called the A d visory  Rc- 
apportionment Board created by Alaska 
Constitution, article V I , section 8 into 
session. A fte r  holding publicized hearings 
throughout the state the Board submitted 
a report to the G overnor on December 10, 
1964. Thereafter, on M arch 6, 1965, the 
G overnor issued a second "Proclam ation 
Concerning Reapportionment and Rcdis- 
trictin g” which reconvened the A d visory  
B oard for another publicized ninety days 
o f hearings and study. On June 8, 1965, 
the Board submitted a second report to 
the Governor. Then on September 3, 1965, 
the Governor issuer, the now questioned 
"Proclam ation o f Rr apportionment and Re- 
districting" which was intended to govern 
the 1966 prim ary and general elections.

R eview  o f the proposed reapportionment 
o f the Senate under the Governor's Sep­
tember 3, 1965, "Proclam ation o f Reap­
portionment and R edistricting” demon­
strates that the Senate would thereby be 
apportioned in the basis o f  substantially 
equal population districts in accordance 
w ith the Equal Protection Clause. Under

/
5. S u p ra  page TO1 , 3 7 7  U .S . n t 0 74 , S4 S .C t  

a t 1 4 3 0 , 1 2  L .E d .2d a t 0 07 .
0. Sec a lso S co tt v. G crm ai'o , o o l  U .S . 4 0 7 , 

SO S .C t . 10 20 , 1 0 2 7 , 14  L .E d .2 d  477 , 47S  
( 1 0 0 0 ) ,  where in a per cu riam  opinion  
the Suprem e C ou rt snid :

W o  bell ve th a t tho D is tr ic t  C ou rt 
shou ld  havo stayed its hand. T h e  pow er 
o f the ju d ic ia ry  o ( n S ta te  to  rcquira  
valid reapportionm ent o r to  fo rm ulate  
a valid red istricting plan has not on ly  
been recognized hy tills C ou rt hut op - 
prupria tc action hy the Stn tes in such  
cases hns licen specifica lly  encouraged. 

N o t e : Subsequent to  the superio r cou rt's  
en try o f judgm ent in this ease an action

the Governor’s plan the maximum popula- 
tion-variance ratio is 1.47 to 1 contrasted 
to existing gross malapportionment ratio 
o f  18.7 to 1. T he theoretical minimum 
percentage o f A laska’s population that could 
elect a m ajority o f  the Senate under the 
Governor’s plan is 50.3 per cent o f  the 
voters. Under the existing constitutional 
provisions pertaining to apportionment o f 
A laska ’s Senate, 30.7 per cent o f the 
voters reside in districts which theoretically 
may elect a m ajority in the Senate.

It is established that both federal and 
state courts may pass on the constitutionality 
o f  an apportionment scheme. In M aryland 
Comm, for F air Representation v. Taw es,5' 
the Supreme Court o f  the United States 
stated “ W c applaud the willingness o f 
state courts to assume jurisdiction and 
render decision in cases involving challenges 
to state legislative apportionment schemes." 0 
The issues pertaining to apportionment 
o f A laska's Senate raised below and now 
raised on appeal arc properly before this 
court for adjudication.

I am o f the opinion that the superior ^  
court correctly held that the A laska Scr.atc ~ 
is unconstitutionally apportioned under the 
Equal Protection Clause standards articu­
lated by the United States Supreme Court 
in Reynolds and its companion rcapportion- 
mcnt decisions. W hether the mrximum 
population-varinncc r a tio 7 or the theoretical 
minimum percentage o f population which

was filed in the U n ited  S tn tcs  r i s t r i i  
C ou rt fo r tho D is tr ic t  o f A la sk a , r in lu - 
tiffs  in this federal action  s c .k  in yart 
n declaration  as to  the unconstitu tion a lity  
o f the A la sk a  C cn s t  a r t . X I V ,  § 2 ;  an  
in junction  again st the superio r cou rt's  o r ­
dering o f elections to bo held pu rsuan t to 
a r t  X IV ,  J 2 ;  nnd roqucst the D is tr ic t 
C ou r t to adop t a provisional plan o f a p ­
portionm ent fo r tho Senate fo r purposes 
of the forthcom ing 100G prim ary  and gen- 
crnl elections.

7. T h is  ra tio  is obtained by com paring the 
largest to the sm allest popu lation  per 
member o f the legislative body iu ques­
tion .
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could elect a m ajority o f  the Alaska Senate * 
is used as the measure o f representative­
ness, the conclusion is the same. T he 

. “ frozen" apportionment o f the Alaska 
Senate under our constitution has resulted 
in a grossly malapportioned Senate. The 

' existing apportionment o f the Alaska Senate 
provided for under our constitution fails 
to meet the Equal Protection Clause’s 
standards o f  "substantial equality o f popu­
lation among the various districts" or that 
o f Senate election districts composed of 
“ as nearly o f equal population as is prac­
ticable.”  In short, the right to vote o f 
appellees, and all other persons sim ilarly 
situated, for state senators is unconstitu­
tionally impaired and diluted under the 
existing apportionment o f the Alaska 
Senate. Therefore, article ;I I V , section 
2 o f the A . 'ka Constitution is uncon­
stitutional.

T h e right to vote in question in this 
case is an individual and personal right 
protected by the Equal Protection Clause. 
T his was made clear in Reynolds,0 where 
the Supreme Court said:

A  predominant consideration in de­
term ining v.hether a State’s legislative 
apportionment scheme constitutes an in­
vidious discrimination violative o f rights 
asserted tinder the Equal Protection 
Clause is that the rights allegedly im­
paired arc individual and personal in 
nature. A s stated by the Court r.n United 
States v. Bathgate, 2-16 U .S. 220, 227, 
38 S.Ct. 269, 271, 62 L.Ed. 676 [630], 
*[t]hc right to vote is personal * * 
W hile the result o f  a court decision 
in a state legislative apportionment con­
troversy may be to require the restruc­
turing o f  the geographical distribution 
o f scats in a state legislature, the judicial

0 . T ills  theoretica l m inimum percentage Is 
ob ta lucd  by m ilk ing tbo vnrlous Senate 
election d istr ic ts  from  tbo umnllcst p opu la ­
tion  per memtior to tbo lnrgost nnd tben 
accum ulating from  tho smallest d istric t 
upw ards un til the poin t is reached where 
tv given percentage o f tbo population  has 
tbo pow er to  elect n m a jority  o f tbo Sen ­
ate.

focus must be concentrated uj>on as­
certaining whether there has been any 
discrimination against certain o f  the 
State’s citizens which constitutes an im­
permissible impairment o f their constitu­
tionally protected right to vote.
Under the reapportionment decisions o f 

the United States Suprem e Court to  w hich 
I have previously alluded, it is the function 
o f this court to assure adherence to the 
Equal Protection Clause. M y view  o f  the 
manner in which this personal constitu­
tional right o f the electorate in the State 
o f A laska is to be vindicated d iffers  from  
that held by the court below. Crucial 
to my conccptio.. o f  an apposite repfedial 
vindication o f this constitutionally protected 
right is that portion o f  Reynolds10 w here, 
in repard to the tim ing o f an appropriate 
remedy, the Supreme O u r t  stated: 

Remedial techniques in this new and de­
veloping area o f the law  w ill probably 
often d iffe r  with the circum stances o f  the 
challenged apportionment and a  variety  
o f local conditions. I t  is enough to say 
now that, once a S ta te 's legislative  t;■•/>- 
portionmcnt scheme has been found  to be 
unconstitutional, it would be the unusual 
case in which a court would be justified  
tit not taking appropriate action to insure 
that no further elections are conducted 
under the invalid plan. H owever, under 
certain circumstances, such as w here an 
impending election is imminent and a 
State's election machinery is already in 
progress, equitable considerations might 
ju stify  a court in withholding the grant­
ing of immediately e ffective relief in a 
legislative apportionment ease, even 
tliuuph the existing apportionment 
scheme tuas found invalid. In aw ardin g 
or withholding immediate relief, a court 
is entitled to and should consider the

O ther m easurem ent testa, such  na p e r­
centage deviation from  tho Ideal d is tr ic t , 
also dem onstrate th a t tho A la sk a  Senate  
is grossly m nlnpitortioncd.

0 . Id . 3 7 7  U .S . nt 5 0 1 , 8 4  S .C t . a t  13S 1 ,
1 2  L .E d .2 d  a t 5 2 7 .

10. Id . 3 7 7  U .S . n t 5 S 5 , S-l S .C t . a t  1 3 0 3 ,
12 L .E d .2 d  nt 5 4 L
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proxim ity o f a forthcom ing election and 
the mechanics and complexities o f state 
election laws, and should act and rely 
upon general equitable principles. W ith  
respect to the tim ing o f relief, a court can 
reasonably endeavor to avoid a disrup­
tion o f the election process which m ight 
result from requiring precipitate changes 
that could make unreasonable or embar­
rassing demands on a State in adjusting 
to the requirements o f  the court’s decree. 
(Emphasis fu rn ish ed .)11 
Inherent in the decision of this ease is an 

element which had been aptly characterized 
by counsel for appellees as that o f "balanc­
in g”— that :. lie w eighing of the necessity 
for vindication of the individual’s constitu­
tionally protected right to vote for a con­
stitutionally apportioned legislature against 
the interest o f afford in g the “ proper polit­
ical agencies”  o f the State the opportunity 
to reapportion the A laska Senate prior to 
the adoption by the courts o f any interim 
reapportionment plan. In appellees’ view, 
the proper political agencies arc either a 
constitutional convention or legislatively in­
itiated amendment to Alaska’s Constitu­
tion providing for reapportionment o f the 
Senate. In v iew  of the total circumstances 
o f this ease and under my interpretation o f 
Reynolds, I am of the opinion that the su­
perior court erred in not adopting an in­
terim reapportionment plan once the court 
found article X IV , section 2 unconstitu­
tional. On the balance, I conclude that con- 
sjderations compelling the taking o f appro-, 
/jiriatc action to effectuate the right to vote 
involved here and "to  insure that no fur-

11. I d 7 0  H n rv .L .R ev . 1228 , 12C0 (1 0G 0 ), 
it is s ta ted :

A  cou rt m ust decide two questions 
when it fashions a rem edy : ( 1 )  iclietli- 

' cr tho next election is so imminent that 
the court should not interfere in the 
election process at all, nnd (2 )  if it does 
decide to net, e ither before the election 
o r  a fter it, what remedy is then most 
appropria te . (Em phas is  furn ished .)

12. T he  filing deadline fo r the prim ary elec­
tion is June 1 , 1000 .

thcr elections arc conducted under the in­
valid” provisions o f article X IV , section 2 o f 
the Alaska Constitution arc paramount.

I reach this conclusion for the follow ing
reasons. F irst: I find lack-'ng the "unusual
ease” which would ju stify  the superior 
court’s refraining from jndcrtaking appro­
priate action to insur' ;hat no further elec­
tions were conductor under article X I V , 
section 2’s unconstitutional apportionment 
plan. Adm ittedly when this ease w as be­
fore the superior court, the impending pri­
mary election was imminent.1* Y e t  the 
then existing circumstances in regard to the 
impending primary arc perhaps unique in 
the history o f  apportionment litigation since 
Reynolds. This element o f uniqueness is  de­
rived from the fact that subsequent to  the 
issuance by the Governor o f his Septem ber 
3, 1935 "Proclam ation o f Reapportionment 
and Redistricting” appellant had taken steps 
to carry out the Governor’s rcapportion- 
mcnt plan and candidates had filed under 
this reapportionment plan. W h atever dis­
location or interference in the State’s elec­
tion machinery that has occurred is attribu­
table to the superior court's judgm ent 
which, on April 12, 1966 (for the first time 
in regard to the 1966 prim ary and general 
elections), brought into play the invalid 
apportionment scheme called for by article 
X IV , section 2 o f the A laska Constitution. 
In light o f these circumstances, what I find 
lacking arc relevant equitable principles 
which would ju stify  departure from the im­
plementation mandate o f Reynolds in re­
gard to the formulation o f an appropriate 
judicial remedy.13

mcnt decisions o f tlm Suprem e C o u r t o f 
tho Un ited  Stntos have established the 
year 300(1 ns tho m andatory  n a tion a l 
deadline fo r rcnpportiom nc.it o f n m nlnp- 
portioned sta te leg islature . I  do n o t in ­
terpret the cases cited by appellan t us cs- 
m lilishing such n deadline but do coun t rue 
Reynolds and the o th e r cited au th o r it ie s  
ns requiring a inoro ncecleratcd c om p li­
ance than was imposed under the "w ith  
all deliberate speed”  fo rm u la in the pub lic  
tichuol segregation enses.
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Secondly: On June 13, 1964, the United 
States Supreme Court rendered its deci­
sion in Reynolds and five companion eases. 
Since that time no action has been initiated 
by the A laska legislature to reapportion the 
Senate by amendment to our constitution.11 
In contrast, as I previously noted, the G ov­
ernor o f Alaska commenced steps on A u ­
gust IS, 1964, to reapportion the Senate. 
A fte r  statewide meetings and hearings, the 
A dvisory Reapportionment Board furnished 
the Governor with two separate reports, all 
o f which culminated in the presently con­
tested September 3, 1965, "Proclam ation o f 
Reapportionment and R cdistr'cting."

In light o f these circumstances, any "bal­
ancing task" becomes less d ifficu lt. I do 
not find it unreasonable to give preference 
to the individual’s constitutionally protected 
right of equality to vote in light o f the fact 
that the Governor with the A dvisory Board 
has already had the opportunity to study 
the political implications o f Senate reap­
portionment. The amended decree which I 
would fashion today still leaves available to 
appellees an effective right under article 
X III  to have the apportionment articles o f 
the Alaska Constitution amended by either

legislative initiative or constitutional con­
vention. I cannot disrern how this right to 
obtain constitutional amendment is made 
any less effective, or becomes diluted in any 
way, by the presence o f a constitutionally 
apportioned legislature tUr.'t.d pursuant to 
an interim plan crib ‘ the G overnor's 
reapportionment pis

T h ird ly : T h e  cot— . I  reach is based 
on the fo llow ing addit. , . i l  considerations. 
A s  indicated earlier, it is ; aw established by 
virtue o f  S co tt v. G erm an o15 and M aryland 
Comm, fo r  F a ir  Representation v . T a w e s 10 
that state courts have authority to form u­
late remedial interim  reapportionmejtt and 
redistricting plans. It  has also been held 
in states where boards or commissions arc 
vested w ith reapportionment authority that 
the courts w ill d efer to such boards o r  com­
missions instead o f to  the legislature fo r  the 
establishment o f  reapportionment plans.17 
In states w here the legislature is not vested 
with the function o f  reapportionment (i. e. 
where reapportionm ent o f a  "fro zen  
house” 18 can be accomplished only through 
constitutional amendment) courts, when 
necessary', have allowed such legislatures to 
enact reapportionment plans.10

M y  construction  o f Reynolds nnd subse­
quen t Suprem e C ou rt decisions d iffers 
from  th a t of appellees' ns to tbe tim ing of 
app rop ria te  remedial techn iques. A ppe l­
lees nrguc tlint cou rts nre perm itted to 
fashion jud icin l remedies In m alnpportion - 
cd cnscs on ly  iu tbe instunco where thoro 
is "nufficicn t time prior to  the [n ex t) elec­
tion  for tbe properly authorized politica l 
agencies to  a c t so cs to  produce a valid  
plan , and tlioso agencies fnll to  net.”  I  
in terp ret Reynolds ns imposing upon  tbo 
cou rts  tbe duty to  fnsldon an app rop ria te  
ju d ic ia l remedy, once m alapportionm en t 
has been found, unless due to  tb o  ini- 
ininency o f  tho next olcction  equitab le con ­
siderations m ilita te  against jud icin l in ter­
vention.

14. T lm t is either by an amendment p ro ­
posed by tw o-th irds o f the leg islature or  
by the calling o f a con stitu tion al conven­
tion . D a t in g  the same porlod the legisla­
ture has taken no steps to  a ttem p t to  re- 
tip portion the Senate on an interim  basis.

15. S up ra  note 0.
414 P.Jd— 45
AIj i U  Rtp. 411-419  P .2d— 12

16. S u p ra  page 70 1 .
17. Ynncey  v. F u u b u s , 2 3S  F .S u p p . 2 9 0  ( E .  

D .A rk .1 0 0 5 ) ; In  re  A pportionm en t o f  
M ich igan  S ta te  L eg is la tu re , 3 7 3  M id i . 
2 50 , 1 2 8  N A \ \ 2 d  7 2 2  (1 0 0 4 ) .

10. A s used in th is  op in ion  the term  "frozen  
house" aign ifios n leg isla tive body w hose 
election d is tr ic ts  a r c  con stitu tion a lly  p re ­
scribed nnd there is  no requirem ent, o r  
body vested w ith  th o  au th o rity , t o  re a p ­
portion  criod ica lly .

19. M a ry lan d  C om m , fe r  F a ir  R ep re sen ta ­
tion v . Tnw es, s u p ra  pngc 701 , n t 3 7 7  
U .S . a t  0 7 5 -0 7 0 , 8 4  S .C t . nt 14 39 , 1 2  L .  
E d .2 d  n t 0 0 7 ;  B u ck le y  v. H o f f , 2-13 F . 
Su pp . S 7 3  (D .V t . 1 0 0 5 ) :  B u ck ley  v. H o f f .  
23 4  F .S u p p . 1 0 1  (D .V t .1 0 0 4 ) .  m od ified , 
I ’nrsona v. B u r l e y ,  3 7 0  U .S . 3 5 0 , S 5
S .C t . 0 0 3 , 1 3  L .E d .2 d  35 2  (1 0 0 5 ) ; B u t -  
to rw orth  v . D em psey , 2 2 0  F .S u p p . 7 5 4  
(D .C o t in .) , n f f d  su b  nom . Pinnoy v . B u t -  
te rw erth , 3 7 8  U .S .  5 0 4 , S4 S .C t . 1 0 1 8 , 1 2  
! , .E d .2 d  1 0 3 7  (1 0 0 -1 ).
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These factors, in addition to those previ­
ously mentioned, have led me to conclude 
that an apposite judicial remedy in view  
o f the unconstitutionality o f article X IV , 
section 2 is the adoption by this court o f the 
G overnor’s reapportionment plan on interim 
basis. In  my v iew  it is unnecessary to de­
cide the issue o f whether the Governor pos­
sesses the power to reapportion the A laska 
Senate on an interim basis. I  would limit 
this court’s holding to the grounds that un­
der the circum stances o f thir case the su­
perior court should have, in form ulating an 
appi^priate remedy, adopted an interim re- 
a^portionment plan.

Despite any reservations I may entertain 
as to whether the goal o f " fa ir  and e ffe c ­
tive representation fo r  all c itizen s"20 will 
be realized through the standards articu­
lated by the United States Supreme Court 
in its reapportionment decisions, this court 
is bound to insure compliance with the 
Equal Protection Clause.

F or the foregoing reasons 1 would affirm  
paragraph number one o f the superior

CO. Reynolds v. S im s, sup ra  page 701 , a t  
3 7 7  U .S . 5C5-5GG , 8 4  S .C t . nt 13S3, 1 2  
L .E d .2 d  nt 5 2 0 .

21 . In  the event such on amendment is not 
adopted by D ecem ber 1 , 10(57, the superio r 
cou rt bns reta ined ju r isd ic tion  to  "enter

court’s judgm ent which declared unconsti­
tutional article X I V , section 2 o f  the A laska  
Constitution. I  would also a ffirm  p a ra ­
graph number three o f the superior cou rt’s 
judgm ent under which the superior court 
retained jurisdiction o f the case to insure 
that "a  valid constitutional amendment m od­
ify in g  the apportionment o f  the A la sk a  
State Senate”  is enacted and adopted b y D e­
cember 1, 1967.21 Further, I  would set 
aside in its entirety paragraph number two 
of the superior court's judgm ent and would 
amend paragraph number tw o to read as 
fo llo w s:

T h e court adopts as an interim plan 
o f apportionment for the Alaska Senate 
the reapportionment plan provided fo r  in 
the G overnor’s September 3, 1965, “ P ro c ­
lamation o f Reapportionment and R edis­
tricting.’’ The Secretary o f  State is  to 
conduct the 1966 prim ary and general 
elections for the State Legislature pur­
suant to the interim reapportionment plan 
adopted herein.

such  orders ns nro necessary to  in su re  
th a t  the 19GS prim ary  nnd general e le c ­
tion s w ill proceed only under an  a p p o r ­
tionm ent p lan  which i3 consistent w ith  
tho fourteen th  amendment to the fede ra l 
con stitu tion .”

/
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H Y U N D A I CONSTRUCTION CO., LTD., and 
N ational Surety Corporation, Appellants, 

v.
K ALM BACH , INC., Appullee.

- :  No. 1604,
Supreme Court o f Alaska.

Nov. 10, 1972. ‘ ‘ •

A ppeal from  Superior Court, T hird  Judi­
cial D is tr ic t; Edward V. Davis, Judge.

R ichard  B. Collins and Daiil Park, 
A nchorage, for appellants.

K enneth D. Jensen, o f Jensen & H arris, 
A nchorage, fo r appellee.

O P IN IO N

B efore  R A BIN O W ITZ, C. J., and 
C O N N O R  and BOOCHEVER, JJ.

P E R  CURIAM.
T h is appeal ?■ es out of a contract 

aw arded by the o tate  o f A laska  in Decem­
ber 1969 to  Hyundai for construction of .the . 
H u rrican e  Gulch Bridge near Cantwell, 
A laska. Hyundai, together with National 
S urety  Corporation, furnished the State 
o f  A laska w ith payi ;nt and performance 
bonds as required i . r  public works con­
struction  by AS 36.25.010. Thereafter 
H yundai subcontracted with Kalmbach for 
certa in  aspects of the bridge construction. 
Several months la ter Hyundai found 
K alm bach's performance unsatisfactory 
and terminated its subcontract with 
Kalmbach.

P u rsuan t to AS 36.25.0201 Kalmbach 
filed suit against Hyundai and National 
Surety  under the contractor's payment bond 
fo r the  amount unpaid on the subcontract 
a t th e  time of termination. Kalmbach also 
sued fo r damages for breach’of the sub­
con trac t and for rentals o f equipment which 
H yundai was alleged to have rented after 
its term ination of the subcontract Hyundai 
counterclaimed asserting it was damaged

I. Alaska's statute is substantially similar 
to 40 U.S.C. 5 270a et -eq.. the "Miller 
A c t "  Tho state version provides that 
persons supplying lnbor and mater.'al for

by Kalmbach’s breach of the subcontract 
A fter trial by ju ry  Kalmbach was awarded 
$141,020.96 for labor and m aterials supplied 
and $100 for H yundai’s breach o f  contract 
Additionally, the ju ry  returned a  verdict in 
H yundai's favor in the  am ount o f  $5,528 on 
its counterclaim.

In  this appeal appellants have attempted 
to  assert numerous specifications of errors. 
O ur study of appellants’ b rie f and the 
record in the case a t b ar has le f t us with 
the conclusion th a t appellants’ assertions 
of erro r are  w ithout substance. In short 
wc hold that the  judgm ent entered below 
should be affirm ed.

A ffirm ed.

EV A N S, J., no t participating.

William A. EGAN, Governor o f Alaska, 
et al.. Petitioners, 

v.
Jay S. HAMMOND et al., Respondents.

No. 1711.
Supreme Court of Alaska.

July 21, 1972.
. Opinion S e p t 29, 1972.

Review from  the Superior Court, Third 
Judicial D istrict, Anchorage, Edward V. 
Davis, J., in reapportionm ent case. On 
objections to  interim  reapportionment 
plan, the Suprem e Court, Rabinowitt, J., 
held tha t it is constitutionally impermissi­
ble to discrim inate against class of indi­
viduals in legislative reapportionment plm 
merely because o f nature o f  their em­
ploym ent T h e  Court, in later opinion 
of Boochever, J., held th a t legislative re-

a contractor on a public work* project 
tnny prot-rfd against the onyment bond 
le the name of the state.


