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Pouch V

House of Representatives State Capito

Juneau, Alaska 99811

Al Ad ams (907) 465-3706

OUT OF SESSION

Chairman P.0. Box 333
Committee on Finance Kottcbue, Alaska 99752
(907) 442-3320
Official Business
1024 W. 6th
January 16 1984 Anchotage, Alaska 99501
(907) 274-0615
MEMORANDUM
T0: Members of the House State Affairs Committee
FROM: Representative Al Adams
SUBJ: HBs 478 and 516: Extension of application

period for 1983 permanent fund dividends

I have 1introduced the above captioned bills because
many of my constituents contacted me during the interinm
to let me know that they were unable to file for their
1983 dividend checks because of the nature of thair
seasonal employment. Because the original deadline was
June 30th, many of my constituents were out fishing or
otherwise involved with activities away from home in
isolated areas, and therefore they were not aware of
the deadline.

Since | have worked closely with the Department of
Revenue in the development of this legislation, |1 do
not anticipate that this problem will occur every year,
necessitating similar legislation each session. I am
confidant that the Department will make every effort to
insure that Alaskans who Ileave home for work for part
or all of the summer will have adequate opportunity to
file for their yearly dividend check.

HB 478

HB 478 is the bill that actually changes the language
of the statute to extend the deadline to May 1", 1984.
However, n applicant must have been a resident of the
state for six months before March 31, 1983, the date
that establishes residency for those who have already
received a 1983 dividend. Thus, the application period
is extended but not the period for establishing
residency 1in 1983.

The bill also provides that only funding appropriated
or allocated for 1983 dividends can be used to pay the



dividend checks of new applicants. Further, it states
that dividends will not bo paid out until after March
1, 1984 (so as not to conflict with the schedule for
paying dividenus for other years) and gives the
Department the authority to promulgate regulations to
implement the bill. The bill has an immediate
effective date.

HB 516

HB 516 makes the necessary appropriations to puy 1983

dividends to late filers. The funding provided comes
from interest earned on the permanent fund princ pal
during FY 83. This is the source of funding
established in statute for payment of permanent fund
dividends (see AS 43.73.045(b)). As you know, 50% of

the interest earned on the permanent fund each year s
earmarked for payment of permanent fund dividends.

This past year, the Department of Revenue
underestimated how much the interest earnings would be.
Therefore, the legislature appropriated approximately

$19 million less for dividends than what has actually
turned out to be 50% of interest earnings. The funding
provided in this bill comes from that $19 million.

$11,584,500 is the amount estimated as necessary to pay

the dividends of late filers. Obviously, it is
difficult for the Department to estimate exactly how
many people will file during the extended deadline
period. This represents their best guess at this time.

Any funding not wused for this purpose would lapse at
the end of FY 35.

$347,600 is appropriated for processing the dividend
applications. I have instructed the Division of
Legislative Finance to review the Department's cost
estimates for processing and plan to look very

carefully at this figure if the bill passes from your
committee to the House Finance Committee. Again, the
caveat regarding estimating the number of late filers
applies here. And assain, any funding nol used would

lapse at the end of FY 85.

The bill would become effective on the same date that a
bill extending the deadline becomes effective.






Position Paper

HB 517

This bill would remove employment applications from the listing of confiden-
tial personnel records. It would include not only employment applications,
but resumes and othar information submitted by an applicant to demonstrate
qualifications and prior employment history as information available for
public inspection.

#
This bill would force disclosure of applications and resumes of appointees and
even applicants for position? below the Cabinet level, i.e., beyond those

currently subject to Legislative confirmation. In doing so, it goes far
beyond a reasonable distinction implicit in the Alaska Supreme Court decision
in City of Kenai v. Kenai Peninsula Newspapers, Inc. In that case, the
Supreme Court used terms such as "high public officials,” "substantial discre-
tionary power,"™ "substantial discretionary authority,”™ 111 <gh government
position”™ and "high public office” to distinguish which applications should be
subject to public inspection. The court implied that an individual®s right to
privacy, as guaranteed by Article | Paragraph 22 of the Alaska Constitution,
was an overriding interest for other public employees. The bill 1in its
present form would subject the 40,000 applications received annually by the
Division of Personnel to public inspection. It would also subject applica-

tions and resumes submitted to the Governor®"s Office and all Commissioners,
whether solicited or not, to public inspection.

The Department of Administration opposes this bill in its current form.
IT public: inspection of applications for "high public office" 1is to be re-
quired of the State, as it is for the State"s political subdivisions, the bill
should be amended to specifically identify the appropriate group of positions
that would be covered. Wt.ile there are several approaches that would accom-
plish this, we recommend the following as a basis for discussion:
* Section 1. AS 39.25.080(a) 1is amended to read:
(a) State personnel records, including employment applications for
classified positions and examination materials, are confidentiaT“and
are not open to pubTic inspection except as provided in this sec-
tion.

* Section 2. AS 39.25.080(b) 1is amended to read:

(b) The following information 1is available for public inspection,
subject to reasonable regulations on the time and manner of 1inspection:

(€H) the names and position titles of all State employees;
@) the position held by a State employees;

3) prior positions held by a State employee;

16/4D2/0118-02-1



exempt, or exempt service;

(©)) the dat.”s cf appointment and separation of a State employ-
ee; [AND]

(6) the compensation authorized for a State employee; and

a employment histories and educational background submitted
by an applicant for an exempt or partially exempt position.

Commissioner Lisa Rudd
Department of Administration

16/4D2/0118-02-2
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Representative Charlie Bussell
Alaska State Legislature

HOUsSE OF REPRESENTATIVES

M EMORANDUM

TO: Representative Mitch Abood
Chairman, House State Affairs Committee

FROM: Representative Charlie Bussell

:SS HB 517 - "An Act relating to t ie confidentiality
of state personnel records.™

DATE: March 14, 1984

As sponsor of this legislation, 1 am respectfully requesting that
you complete hearings and move this bill from committee. As I understand
the present status, there has been very little opposition to the idea
that persons who seek state positions should be willing that their
background and qualifications for the position they seek be open to
scrutiny. The 1lack of such openness has resulted 1in situations where
applicants have been able to gain an unfair advantage in their attempt to
be hired by either misrepresenting t.heir experience and background or
even fraudulently misstating such information.

The State Ombudsman, Mr. Chenoweth, has suggested adding Jlanguage
that would enable his office to have access to certification lists and
registers to aid in investigations of improper hire allegations.
Although 1 certainly support the concept of the Ombudsman being able to
do this, it is my opinion that such an amendment in HB 517 would mix up
the addressing of a function of one of the agencies of state government
with the addressing of an issue of confidentiality that relates to access
by the public at large and newspapers in particular to a portion of the
personnel files. Said another way, there is quite a difference between
the important considerations concerned when dealing with the right of the
public to know and when dealing with the right of one department of
government to have access to another department®s records. Tn addition,
the problem is addressed in Section 5 of SB 32.1, which adds a subsection
to AS 24.55.160 allowing the Ombudsman access to records of state
agencies.

The Department of Administration, through the Personnel Director,
Mr. Frank Raye, opposes this bill in its present form. As | understand
it, the bar\s of this opposition is twofold: (i) that access to
information submitted by applicants as to their background and experience
should be limited to those who apply for unclassified positions because
the requirements for classified positions are already public knowledge
and because the right of access only needs to be available where high



Representative Abood
March 13, 1984
Page 2 c

public officials who would be in a position*to set policy are concerned;
and (2) that including the actual application for state employment as
one of the items open to 1inspection would allow access to information
required by other Jlaws to be held confidential.

With regard to the first basis for opposition, the fact that
standards are sut. forth with which an applicant must comply dess not
rovide information as to wow a particular applicant meets that standard.
Fcr example, 1if the requirement is for two years of college education,
just knowing of the requirement would not enable an interested person to
determine which college and at ;»hich time a person supposedly attended.
That 1information would be in his resume or on the application for
employment. Therefore, | don™ see why classified applicants background
and experience should not a".sc be available. Likewise, | don ™ believe
that the public interest 1i». knowing what an applicant®s background and
experience and qualification for state employment may be, 1is any less
strong for so-called non-high office than it is for those who hold high

public office. Often times those who are in positions that don"t
formally 1involve the making ofpolicy decisions nevertheless exert a
strong influence on those who do make such decisions. It should be

obvious that such decisions are based on input from staff and the quality
of that input will determine how valid or knowledgeable the policy
decision will be.

With regard to the contention that making the application available
would allow access to information required to be held confidential by
other laws, there is nothing magic about the format of the application.

These forms are changed and up-d£ 1 whenever necessary and if there is
certain information the state need*. * should not be disclosed because
the Federal Government or some oth. -ft-making body so desires, then
that part of the application can L* rated and held confidential.
Frankly, 1 really can"t see why there any need for such information.
Does the question of race or religion really go to qualification for
state employment? Isn"t such information wusually asked for on a

voluntary basis only?

cc: Mr. Frank Raye
Mr. Jack Chenoweth
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REQUEST FISCAL DETAIL

Bill/Resolution No.: SSHB 517 Agency Affected: Administration

Title: An act relating to confidentiality Program Category Affected: Centralized
of State personnel records Administrative Services

Sponsor: Bussell BRU, Program of Subprogram!s) Affected:

Requestor” Personnel

Date of Request:_

iXPENDITURES/REVENUES: (Thousands of Dollars)
FY 84 FY 85 FY 86

OPERATING

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 SUPPLIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS, CLAIMS

800 MISCELLANEOUS
TOTAL OPERATING 222.5

CAPITAL
REVENUE

FUNDING: (Thousands of Dol lars)
GENERAL FUND 137. U 222.5 222.5 322.5 222.5 222.5

FEDERAL FUNDS

OTHER
TOTAL 137.0 222.5 222 _F 222.5 222.5 222.5

FOSITIONS:
FULL-TIME 6 [181 6 (72) "6 (72) 6 (721 6 (72) 7T72)
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

None identified.

ANALYSIS: Attach a separate page for any”analysis

Prepared By: Frank Raye V n A Phone: 465-4430
Division: Personnel ! , ~ Date: February 6, 1984
Approved by Commissioner#” Lisa Rudd /vvw«_ . Date:

Department: ADMINISTRATION c' ..

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 1271783

5/4D1/0203-07/1



POSITION TITLE

5/74D1/0203-08/71

13 REQUEST FOR
MEW POSITION

irw

AGENCY.

PROGRAM.

BRU.

COMPONENT.

r L Clerk 111
> TYPE OF POSITION  STAFF MONTHS  RP NUMBER PCN NUMBER
FT 12
3. CONTINUATION 1EVEL j | ADDITION | XX ji S
M 1YPE 01 LXPtNUIIUKt AMOUNT
1 7 3
PERSONAL SLRVICES
5. Salary 19,284
6. Benefi ts 3,300
7. Supplemental Benefits 1,182
8. Fixed Benefits ' 2,789
9. I0OIAL PERSONAL SERVICES 01 26.6
10. Travel 02 0.
11.  Cot .ractual 03 1.8
12. Cornmodi ti es OA 3
13.  Equi pment 05 .8
™1 Other
15. TOTAL COST 29.5
RECEIPT CODE FUND INC SOURCE
16. Federal Receipts 1002
"7, C.F. Match 1003
Ife Ceneral Funds 100A 29.5
19 I-A Receipts 1005
20. Program Receipts 1028
21. Other
FCH BiM USE ONLY
AA KEY NUMBER
— B- MBBfl x..

-Admi nis.tcation.

RANCE/STEP

BRU PRIORITY

*Wnw h

BARC. UNIT FORM 12 PACE/LINE approv, mEDISAPP,
K goyEE£

LOCATION ELECTION DISTRICT £
AWA 4 xq>; e

JUSTIFICATION

*

Opening applicant and employee records that have been
confidential to public inspection will require staff
copy and
time positions

to receive requests and to locate, refile
the requested material. Four full
are projected in order to copy 100,000 pages of

of documents per month through our three offices.
Two positions will be located (which is

the sole location of employee files) and one in

in Juneau

Centralized_Ariwin. Services

mP_er.sormiiL

each regional office in Anchorage and Fairbanks,
Page 3 of 8
Revised Date
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House Bill 51/

Fiscal Mote Analysis
Prepared by Division of Personnel
Department of Administration
February 6, 1984

Analysis: This bill will make employment applications, resumes, and other
applicant information public. Currently this information is confidential
under AS 39.25.080. To implement the proposed change the Division of
Personnel will be required to revise and reprint the State Employment
Application form at a cost of $7,000. Ail persons currently on eligible lists
will be notified by letter of the change and given the opportunity to withdraw
their eligibility. The cost of the letter, envelope and mailing is
approximately $9,000. The cost to create the letters from the Division®s
computer files 1is approximately $270. A similar letter to all State

employees will cost $2,400. In addition, newspaper ads will be placed state-
wide to notify current and prospective applicants of the change. The ads will
cost approximately S1450. These are all one time costs.

Finally, staff will need t? be added in each Division office to respond to
requests from the public for applicant information. The Division maintains
files on approximately 11,000 current employees and 40,000 former employees.
The Division also maintains file: on nearly 200,000 applications (50,000 per
yvear fTor four years). Requests for records can be expected regarding high
public officials and potentially an> employee by anyone and everyone who is
dissatisfied or just curious about qualifications. Applicants can be expected
to request copies of applications submitted by their competition. Employees,
directly, or through their union representative, can be expected to request
copies of applications submitted by others. This access to information about
others will likely raise questionson how on”"s own application was evaluated.
He estimate the need for four full time clerical positions to respond to
requests for copies of applications and two technical positions to answer
ensuing questions on how applications were evaluated. Photocopy equipment and
supplies will also be npeded, as well as envelopes and postage beyond what is
budgeted in Central Hail room.

This fiscal note assumes an effectivedate of April 1. It also assumes no
inflation iIn future years.

5/54D1/0203-07/2



POSITION TITLE

Clerk 111
TYPE OF POSITION STAFF MONTHS ~ RP NUMBER
FT
CON I INUAI ION 1EVEL [ J ADDITION
i YPL o1 LXptNIM IURL
1
PERSONAL slkvices
5 Salary 19,284
6. Benefits ~JT30(T
7. Supplemental Benefits T7TH2"
i8. Fined Benefits TJET
9 101AC. PEKSUNAL SERVICES 01
JO' Travel 02
iT, Contractual 03
i o+ Commodties A
ir Equipment 05
_l<r;  Other
15! TOTAL COST
........ H
RECEIPT CODE FUND INO SOURCE
16. Federal Receipts 100
L C.F. Match _10J3_
Ta. General Funds 00
I-A Receipts 1005
i0. Program Receipts 1028
21. Other
fOR Bill USE ONLY
<A KEY NUMBER
5/401/0203-08/2
AGENCY
PROGRAM
13 REQUEST FOR
NEW POSITION ORU

COMPONENT

xx{

uni wiy.

RANGE/STEP BARG. UNIT FORM 12  PACE/LINE *APPROY; plISAPP.
8B K
PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
EGA 7-15
JUSTIFICATION
"AliuUNt
Opening applicant and employee “ecords that have been
confidential to public inspection will require staff
to receive requests and to locate, copy and refile
the requested material. Four full time positions
are projected in order to copy 100,000 pages of
of documents per month through our three offices.
26.6 Two positions will be located in Juneau (which is
““u7 the sole location of employee files) and one in
T7u each regional office in Anchorage and Fairbanks.
~7T
75~
797F
29.5
xnrgffittnr. Tiluranci
Adini istration

Centraliml Admin ._.SL-r.v.ices.

Personnel rage 5 of 8

fevised Data



POSITION TITLE

L Clerk 111
TYPE OF POSITION  STAFF MONTHS  RP NUMBER
2 FT 12
CUNTINUAIION LEVEL ADDITION
IYPE OF EXPEND11URE
1 7
PERSONAL SERVICES
5. Salary 21,744
6. Benefits 3,/2i
7. Supplemental Benefits 1,333
8. Fi*ed Benefits 2,/By
9. 1U1AL PtRSUHAL SERVICES 01
10. Travel 02
11 Contractual 03
12. Commodities o
13. Equipment 05
1< Other
15. TOTAL COST
RECEIPT CODE FUNDING SOURCE
16. Federal Receipts 1002
17. G.F. Match 1003
18. Cencral Funds 100<
19. 1-A Receipts 1005
20. Program Receipts 1028
21. Other

FOR OiM USE ONLY
AA KEY NUMBER

5/4D1/0203-08/3

AGENCY.
PROGRAM.

13 REQUEST FOR
NEW POSITION BRU.
COMPONENT.

Ol linn n2i-n

RANGE/STEP BARC. UNIT FORM 12  PACE/LINE 5 APPR(>V; <PISAPP.
88 K
PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
JBA 18-21
JUSTIFICATION
aliouFIT
3 Opening applicant and employee records that have been
confidential to public inspection will require staff
to receive requests and to locate, copy and refile
the requested material. Four full time positions
are projected in order to copy 100,000 pages of
of documents per month through our three offices.
29.6 Two pcTitions will be located in Juneau (which is
u. the sole location of employee files) and one in
1.8 each regional office in Anchorage and Fairbanks.
.3
.8
32. b
32.5

¢graam angmmmr-sB

Admin iscration

Centralized Admin. Services..

Personnel Page 6 of 8

Revised Date



POS'TION TITLE
1 Clerk 111

TYPE OF POSITION STAFF MONTHS  RP NUMBER
2 Fr 12
1 IYPL Ul LXI‘LNi'1 IUKE
1 ?
PERSONAL slirvices
5. Salary 19,284
6. Benefits 3,3uu
7. Supplemental Benefits ' 1,1HZ
8. Fi'ed Benefits 7,/89"
9. 101AL PtRSONAL SLRVICES cii
10. Travel 02
11. Contractual 03
12. Commodi ties o*
13. Equi pment 05
14. Other
15. TOTAL COST
RECEIPT CODE FUND INC SOURCE
16. Federal Receipts 1002
17. C.F. Hatch 1003
18. Ceneral Funds 100't
1.9. 1-A Receipts 1005
20. Program Receipts 1028
21. Other

FOR Oil) USE ONLY
<A KEY NUMBER

5/74D1/0203-08/74

AGENCY.
PROCRAM.

13 REQUEST FOR
NEW POSITION BRU.
COMPONENT.

m inRi7 ni-u

aanaaiaaKagmana.

ricaaay]

RANCE/STEP BARC. UNIT FORM 12  PACE/LINE . APPROV. mpi SAPP.
811 K GOv.:'!
PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT X R o AN
AHA 4 EEC.
AMEUNE
3 Opening applicant and employee records that have been
confidential to public inspection will require staff
to receive requests and to locate, copy and refile
the requested material. Four full time positions
are projected in o der to copy 100,000 pages of
of documents per month through our three offices.
26.6 Two positions will be located in Juneau (which is
u. the sole location of employee files) and one in
1.8 “ each regional office in Anchorage and Fairbanks.
.3
78"
1Z975" ...
29.5

asa nraaaanaic

Admini station

FY 85

Centralized Admin. Services

Personnel Page 4 of 8

Revised Date



POSITION TITLE

L Personnel Tee hnicia.n 1
) TYPE OF POSITION STAFF MONTHS ~ RP HUMBER
3 C(rJTNTINUAT'I'ON LEVEL™ T | ADDITION 1vi

IYPE UF EXPENDITURE

1 7
PERSONAL SERVICES

5. Salary 24,516
6. Benefi ts 4.196
7. Supplemental Benefits 1,60.1
8. Fixed Benefits > 789
o. 10TAL PERSONAL SERVICES 01
10. Travel 02
1.  Contractual 03
12.  Commodities OA
13. Equipment 05

1<. Other
IS. TOTAL COST

RECEIPT CODE

16.
17.
18.

20.
21.

FOR BAM USE ONLY
AA KEY NUMBER ————

5/4D1/0203-08/5
rU

13 REOUESTFOR
NEW POSITION

01-1116 17°BJI- 11

FUNDING SOURCE
Federal Receipts 1002

C.F. Match
Cenera 1 Funds
1-A Receipts

1003
100<*
1005

Program Receipts 1028

Other

AGENCY

PROGRAM

BCU

COMPONENT

PCN NUMBER

AMOUNT

12 6

>

16 4

36,4

Administration

RANCE/S1EP

12R
BPU PRIORITY

BARG. UNIT FORM 12 PACE/LINE XAPPROy/; :D)SAPP.
1
K
LOCATION ELECTION DISTRICT
AHA 4 15153~

JUSTIFICATION

Applicant access to copies of applications of compet-
itors is expected to incrc-s” the number of requests to
explain how individual applications were evaluated.

One additional technical staff will be added in the
two larnest offices —Juneau and Anchnt ane--tn answpr

these inauiries.

Centralized Admin. Services

Personnel

Page 7 of 8

Revised Date



I POSITION TITLE

Persnnne.l

TYPE OF POSITION
FT

3. CONTINUAT ION LEVEL

Termin®an |1

STAFF MONTHS ~ RP NUMBER

L
|  (ADDITION  Jyy

IYPE OF EXPt'IDI 1JRK

1 2
PERSONAL SERVICES
S. Salary
6. Bensfits 4 1PA
7. Supplemental i-jnefits i
B.  Fixed Benefits ? 7«q
9. TOTAL PERSONAL SERVICES of
10. Travel 02
11.  Contractual 03
12.  Co xmodi ti es Ol
13. Equipment 05

74.> Other
15. TOTAL COST

RECEIPT CODE

FOR U4M USE ONLY
~A KEY NUMBER

5/4D1/0203-00/6

13 REQUEST FOR

NEW POSITION

O1IHRI7HLL

FUND INC SOURCE
Federal Receipts 1002

C.F. Match 1003
Genura | Funds 100*
I-A Receipts 1005

, ogram Receipts 1028
Other

AGENCY

PROGRAM

COMPONENT

PCN NUMBER

AmE)UNI
3

J& JL

Administration

Centralized Admin.

__ tOESQimfil

RANCE/STEP
1ZB
BRU PRTORITY

JUSTIFICATION

PACE/LINE APPRO/  OtsAPP

BARG. UNIT FORM 12

JL
LOCATION ELECTION DISTRICT

Applicant access to copies of applications of compet-
is expected to increase the number of requests to
explain how individual applications we"e evaluated.

One additional technical staff will he added in the
two largest offices— Juneau and Anchorage-— to answer
these 1inquiries.

itors

FV 85

i0i jMLLMOUJL

Services
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Alaska Public

Employees Association
State Headquarters: 340 N. Franklin, Juneau, AK 99801 (907)586-2334

TO: Reprjsenative Mitch Abood, Chairman
House State Affairs Committee
FROM:  Cherie Shelley
Executive Director

SUBJECT: HB 517

DATE: March 21, 1984

The Alaska Public Employess Association opposes HB 517 as it
applies to the classified employees of the State of Alaska.

The Division of Personnel 1is responsible for the review and
certification of employment applications, resumes, and other
evidence of education or experience for the classified service.
The Division examines all materials and verifies the qual—
ifications of prospective employees before they are listed on
the employment registers.

We believe this legislation would be appropriate for all exempt

and partially-exempt personnel. These positions are filled by
political appointees not subject to the review or jurisdiction
of the Division of Personnel. The applications and resumes of

exempt and partially exempt employees are not subject to the
scrutiny of anyone but the appointing authority.

This legislation 1is inappropriate for the classified service
because the positions are filled by competitive evaluation of
the candidate™s education and experience. The personnel system
establishes minimum requirements for each position and ranks all
applicants according to ability.

Public access to employment applications would be detrimental to
the merit system by allowing job candidates to inspect the app-—
lications of other candidates. This would provide an unfair
advantage to new applicants who could phrase their resumes to
outscore other job candidates. In addition, some persons may be
unwilling to write letters of recommendation if the letters would
be made public.

Fairbanks Flold Office Anchorn?o Flold Olllco Juneau Flold Ofllco
§25-0 Collage Road 833 Gamboll Street, Suite A 227 4th Streot
Fairbanks, AK 99701 Anchorage, AK 99501 Juneau, AK 99801

Telephone: (9Q7) 456-5412 Telephone: (907) 77*m 688 TeIeQbone:(907)586-6305
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Alaska Public

Employees Association
State Headquarters: 340 N. Franklin, Juneau, AK 99801 (%07) 586-23%

MEMORANDUM
TO: Representative Mitch Abood, Chairman
House State Affairs Committeo
FROM: Cherie ShelleyQf~/
Executive Director
SUBJECT: HB 517
DATE: January 23, 1984

APEA opposes HB 517 as it applies to the classified employees of the
State of Alaska. The Division of Personnel 1is responsible for the
review and verification of employment applications;, resumes, and
other evidence of education or experience for the classified service.
The Division examines all materials and verifies the qualifications

of prospective employees before they are listed on the employment
registers.

Persons filling exempt and partially exempt positions are political
appointees not under the review or jurisdiction of the Division of
Personnel. HB 517 could properly be applied to these employees
because their applications and resumes are not subject to the review
and scrutiny of anyone but the appointing authority.

CS/rm
Fairbanks Field Ollico Anchorage Field Olflco Juneau Field Ollice
825-D College Rond 833 Gambell Slroot, Suite A 227 4th Stroot
Fairbanks, AK 99701 Anchorage. AK 99501 Juneau, AK 99801

Telephone: (907) 456-5412 Telephone: (907) 274-1688 Telephone: (907) 586-6305
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Sec. 39.25.070. Powers and duties of personnel board. In addi-
tion to the other duties imposed by this chapter, the personnel board
shall

(1) approve or disapprove amendments to the personnel rules in
accordance with AS 39.25.140;

(2) consider and act upon recommendations for the extension of the
partially exempt service and the classified service as provided in AS
39.25.130;

(3) hear and determine appeals by employees in the classified ser-
vice as provided in AS 39.25.170;

(4) establish its own rules of procedure (two members constitute a
quorum for the transaction of business and two affirmative votes are
required for final action on matters acted upon by the board);

(5) elect a chairman from its membership;

(6) have the power to administer oaths, subpoena witnesses, and
compel the production of books and papers pertinent to a hearing
authorized by this chapter.

(7) employ staff members, who shall be in tht assified service.
(8 15 ch 144 SLA 1960; am 88 3, 4 ch 112 SLA 1982)

Effect of amendments. — The 1982
amendment rewrote paragraph (1), which
formerly rend "approve or disapprove the
original rules or a part of them within 60
days of their submission to the board and

rules within 30 days of submission to the
board, and in carrying out this duty, the
board, if requested, muy hold the public
hearings it considers necessary,” and
added paragraph (7).

approve or disapprove amendment to the

Sec. 39.25.080. Public records. — (a) State personnel records,
including employment applications and examination materials, are
confidential and are not open to public inspection except as provided in
this section.

(b) The following information is available for public inspection, sub-
ject to reasonable regulations on the time and manner of inspection:

(1) the names and position titles of all state employees;

(2) the position held by a state employee;

(3) prior positions held by a 'tate employee;

(4) whether a state employee is in the classified, partially exempt, or

exempt service;
(5) the dates ofappointment and separation ofa state employee; and
(6) the compensation authorized for a state employee.

(c) A state employee has fne right to examine the employee’s own
personnel files and may authorize others to examine those files.

(d) An applicant for state employment who appeals an examination
score may review written examination questions relating to the exam -
ination unless the questions are to be used in future examinations.
(8 18 ch 144 SLA Ib30; am § 5ch 112 SLA 1982)
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Effect of amendments. — The 1982 redrafted by the revisor of statutes to
amendment substituted the present provi- remove personal pronouns in conformity
sions of this section for the provisions set with AS 01.05.031(c! and § 4, Chapter 58,
out in the main pamphlet. SLA 1982.

Editor’'s notes. — This section was

Article 2. Coverage of Personnel.

Section Section
90. Coverage of chapter 130. Extension of partially exempt and
110. Exempt service classified services

120. Partially exempt service

Sec. 39.25.09G. Coverage of chapter. This chapter and the rules
adopted under it apply to all positions in (1) the classified service, and
(2) the exempt and partially exempt service as specifically provided.
(8 3ch 144 SLA 1960; am § 6 ch 112 SLA 1982)

Effect of umendmcnts. — The 1982

amendment inserted "exempt and” in item
(2).

Sec. 39.25.110. Exempt service. Unless otherwise tvovidcd by
law, the following positions in the state service constitute he exempt
service and are exempt from the provisions ofthis chapter and the rules
adopted under it:

(1) personselected to public office by popular vote or appointed to fill
vacancies in elected offices;

(2) justices, judges, magistrates, and employees of the judicial
branch including employees of the Judicial Council,

@)

(4) the head of each principal department in the executive branch;

(5)

(6) certificated teachers and noncertificated employees employed by
a regional educational attendance area established and organized
under AS 14.08.031 — 14.08.041 to teach in, administer, or operate
schools under the control of a regional educational attendance nren
school board,;

employees of the state legislature and its agencies;

officers and employees of the University of Alaska;

(7) certificated teachers employed by the Department of Education
as correspondence teachers or teachers in skill centers operated by the
Department oi Education;

'8: patients and inmates employed in state institutions;

(9) personsemployed in a professional cupacity to make a temporary
orspecial inquiry, study or examination as authorized by the governor;

(10) members of boards, commissions, or authorities;

(11) the officersand employees of the following boards, commissions,
and authorities:

(A) Alaska Gas Pipeline Financing Authority;
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§ 39.25.110 Public Officers and Employees § 39.25.110

(B) Alaska Permanent Fund Corporation;

(C) Alaska Energy Center,;

(D) Alaska Industrial Development Authority;

(E) Alaska Commercial Fisheries Entry Commission;

(F) Alaska Commission on Postsecondary Education;

(12) the executive secretary and legal counsel ofthe Alaska Munic-
ipal Bond Bank Authority;

(13) Physicians licensed to practice in this state and employed by
the division of mental health and developmental disabilities, Depart-
ment of Health and Social Services;

(14) petroleum engineers and petroleum geologists employed in a
professional capacity by the Department of Natural Resources and by
the Oil and Gas Conservation Commission, except for those employed
in the division ofgeological and geophysical surveys in the Department
of Natural Resources;

(15) officers, agents, and employees of the Alcoholic Beverage
Control Board granted limited peace officer powers by the Alcoholic
Beverage Control Board under AS 04.06.110;

(16) persons employed by the division of marine transportation as
masters and members of the crews of vessels who operate the state
ferry system and who are covered by a collective bargaining agreement
provided in AS 23.40.040;

(17) officers and employees of the state who reside in foreign
countries;

(18) employees of the Alaska Seafood Marketing Institute

(19) firefighters employed by the Department of Natural Resources
for a fire emergency;

(20) employees of the Office of the Governor and the office of the
lieutenant governor, including the staff of the governor’s mansion;

(21) [Repealed June 30,19881 Employees ofthe Citizens’ Advisory
C( nmission on Federal Areas in Alaska (AS 41.37.010). (8 5 ch 144
SLA 1960; am § 1ch 48 SLA 1961; am § 1ch 133 SLA 1961; am § 3
ch 93 SLA 1962;am 8 3 ch 24 SLA 1966; am $ 31 ch 46 SLA 1970; am
§ 85 ch 69 SLA 1970; am § 13 ch 113 SLA 1970; am $ 3 ch 78 SLA
1971; am §& 18 ch 78 SLA 1974; am 8§ 42 ch 127 SLA 1974; am 8 2 ch
32 SLA 1975;am 8 2 ch 79 SLA 1975; am 8 37 ch 124 SLA 1975; am
8 1ch 157 SLA 1976; am 8 3 ch 90 SLA 1978;am 8 7ch 18 SLA 1980;
am 8 43 ch 106 SLA 1980; am 8 10 ch 131 SLA 1980; am 8 4 ch 148
SLA 1980; am 8 4 ch 106 SLA 1981; am 88 2, 3 ch 37 SLA 1982; am
8 7 ch 112 SLA 1982; am 8 1ch 11 SLA 1983)

Effect of amendments. — The 1981 Section 2 of the first 1982 amendatory
amendment added ii paragraph (26), act, ch. 37, SLA 1982 added a paragraph
relating la employees of the Alaska (27>, relatinn to employees of the Citizens'

Seafood Marketing Institute. These provi-
sions are now contained in paragraph (IS)
of this section as amended hv ch. 112, SI.A
1982.

Advisory Commission on Federal Areas in
Alaska. Section 3 of chapter 37, effective
June 30, 1988, repealed paragraph 127).
These provisions are now contained in
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paragraph (21) of this section as amended Editor's notes. — AS 17.30.340,
by ch. 112, SLA 1982. referred to in paragraph (13) was repealed
The second 1982 amendment rewrote by § 7, ch. 84, SLA 1981.
this section.
The 1983 amendment rewrote para-
graph (13).

Sec. 39.25.120. Partially exemptservice, (a) Positions in the par-
tially exempt service aye included in the position classification plan
established under this chapter and are compensated according to the
pay plan IAS 39.27.011).

(b) A person holding a position in the partially exempt service is not
required to take an examination or qualify orearn a place on a register,
and is not eligible for a hearing by the personnel board in case of
dismissal, demotion, or suspension. Positions in the partially exempt
service are specifically exempt from the rules established under AS
39.25.150(3) — (10), (13), (14), and (17).

(c) The following positions in the state service constitute the par-
tially exempt service:

(1) deputy and assistantcommissioners ofthe principal departments
ofthe executive branch, including the assistant adjutantf lernl ofthe
Department of Military Affairs;

(2) the directc 's of the major divisions of the principal departments
of the executive branch and the regional directors of the Department
of Transportation and Public Facilities;

(3) attorney members of the staff of the Department of Law and of
the public defender agency;

(4) one private secretary foi each head ofa principal department in
the executive branch;

(5) employees of councils, hoards, or commissions established by
statute in the Office of the Governor or the office of the lieutenant
governor, unless a different classification is provided by statute;

(6) the executive director, deputy director, hearing officers, and
administrative law judges of the Alaska Public Utilities Commission;

(7) the director, deputy director, staff legnl counsel, and hearing
officers of the Alaska Transportation Commission;

18) not more than two special assistants to the commissioner of each
of the principal departments of the executive branch, hut the number
may be increased if the partially exemptservice is extended undo; AS
39.25.130 to include the additional special assistants;

<> the principal executive officer of the following hoards, councils,
or commissions;

A) Alaska Public Broadcasting Commission;
) Professional Teaching Practices Commission;
) Parole Board;
D) Board of Nursing;
)

Peal Estate Commission;
120
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F) Alaska Royalty Oil and Gas Development Advisory Board;

G) Alaska Historical Commission;

H) Alaska State Council on the Arts;

1) Alaska Police Standards Council;

J) Council on Science and Technology;

K) Older Alaskans Commission;

0) Alaska Pioneers' Home managers;

1) hearing examiners in the Department of Revenue;

2) the comptroller in the division oftreasury, DepartmentofReve-

(13) investment officers in the Department of Revenue;

(14) airport managers in the Department of Transportation and
Public Facilities employed at the Anchorage and Fairbanks Intern
tional Airports;

(15) the deputy director of the division of tourism and the deputy
director of the division of insurance in the Department of Commerce
and Economic Development;

(16) the executive director and st:.ff of the Alaska Public Offices
Commission;

(17) the director, deputy director, personnel analyst; Il, abor
relations analysts 1, labor relations analysts Il, senior negotiators, and
research directors of the division of labor relations in the Department
of Administration;

(18) the rehabilitation administrator of the W orkers’ Compensation
Board. (8 6 ch 144 SLA 1960; am 8 2 ch 48 SLA 1961; am 8 2 ch 133
SLA 1961; am 8 4 ch 5SLA 1966; am 8 3 ch 104 SLA 1969; am 8 2ch
109 SLA 1969;am 8 4ch 78 SLA 1971;am 8 9ch 47 SLA 1974;am 8 4
ch 82 i1LA 1.975;am 8 10 ch 207 SLA 1975; am 8 2 ch 157 SLA 1976;
am 8 19 ch 263 SLA 1976; am Executive Order No. 39 8 6 (1977); am
8 1ch 103 SLA 1978; am 8 2 ch 108 SLA 1978; am Executive Order
No. 41 8 3 (1980); am Executive Order No. 42 88 3, 4 (1980); am
Executive Order No. 43 8 4 (1980); am Executive Order No. 44 8 5
(1980); am Executive Order No. 45 8 3 (1980); am Executive Order No.
46 8 4 (1980); am 8 18 ch 115 SLA 1980; am 8 3 ch 79 SLA 1981; am
8 4 ch 110 SLA 1981; am Executive Order No. 48 8 3 (1981); am 8 4
ch 50 SLA 1982; am 8 26 ch 93 SLA 1982; am 8 8 ch 112 SLA 1982)

ICffeel of amendments. — The first The third 1981 amendment substituted
1581 amendment added a paragraph (19) "Department of Administration" for

to this section as it existed prior to the
third 19112 amendment. These provisions
are now contained in subparagraph
(cl(9I(K).

The second 1981 amendment substi-
tuted a comma for "and" preceding "dep-
uty director” ana added "hearing officers,
and administrative law judges" following
"deputy director” in present paragraph
(CIItil.

"Department of Environmental Conserva-
tion" in paragraph (17) uf this section as it
existed prior to the third 1982 amendment
of this section. The provisions of that para-
graph. are now contained in subparagraph
(c)f9)t.J).

The first 1982 amendment added para-
graph (c)t 17).

The second 1982 amendment added
paragraph ten 18).
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The third 19b2 amendment rewrote this
section.

Sec. 39.25.130. Extension of partially exempt and classified
services, (a) The personnel board, upon written recommendation ofthe
commissioner of administration, may extend the partially exempt ser-
vice to include any position in the classified service which, in the
judgment of the board:

(1) involves principal responsibility for the determination of policy;

(2) involves principal responsibility for the way in which policies are
carried out; or

(3) involves responsibilities and duties of a type not susceptible to
the ordinary recruiting and examining procedures.

(b) No positions may be included in the partially exempt service
under this section if the inclusion is inconsistent with federal require-
ments for state agencies supported in whole or in part by federal funds.

(¢) The personnel board, upon written recommendation of the com-
missioner of administration, may extend the classified service to
include any position in the partially exempt service. (8 7 ch 144 SLA
1960; am 88 9, 10 ch 112 SLA 1982)

Effect of nmcndmecnts. — The 1982
amendment. "After June JO, 13BI” from
the beginning of subsections (u) and <c);
deleted "which w;.vV following "include
any position" both in the introductory
paragraph of subsection (ul and in subsec-

tion (cl; and deleted "on April 19. 1960"
following "in the classified service" in the
introductory paragraph of subsection (a)
and following "partially exempt service"
in subsection (c).

Article 3. Personnel Rules.

Section

MO. Amendment of personnel rules
150. Scope of the rules

Section

153. Departmental personnel officers
155. Vocational substitution program

See. 39.25.140. Amendmentof personnel rules, (a) The director
of personnel shall prepare and subm it to the commissioner ofadminis-
tration any proposed amendments to the personnel rules for all posi-
tions and employees subject to this chapter.

(b) The commissioner of administration shall review the amend-
ments and submit them to the personnel board.

le) At leust 30 days before the adoption, amendment, or repeal ofa
personnel rule, the secretary to the personnel board shall provide

notice that the personnel board
sideration. The notice shall be

ia> the poposed action under con-

;1) posted in public buildings throughout the state;

(2) publish 'd
throughout the state;

in one or more newspapers of general circulation

(3) mailed to each person or group that filed a request for notice of
proposed action with the secretary to the personnel board;
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Decision denies
the pu%hc interest

Alaskans have seen a long string of court cases in recent
years establish the principle that the public has a right to
examine the credentials-and qualifications of applicants f(?r
public employment, and so there is more than a little
consternation behind an attorney general's interpretation
saying that a state employee's resume should be kept
confidential unless the employee grants permission eto
release it. Thrc interpretation flies in the face of hntfr
public account>jb_ili.tjL.aud,ieg8 ljrecedent: if the"governor
persists with ;ach a view he surely wifTbe challenged, in
court and in the public forum .’

The case from which the interpretation arose is not an
appealing one. The employee in question — Lennie Boston,
7 special assistant in the governor's office responsible for
policy advice concerning natural resources issues — was
one of several targets of a shameful, anonymous accusatory
memorandum from inside the legislature. The instigator of
the attack, later revealed to be state Rep'. John Cowdery, js
one of those who requested Ms. Boston's resume, In
refusing to provide it, the govei.tor probably aims . to
prevent an irrelevant and politically shabby campaign of
harassment against an apparently honorable, cofnpetent
employee — and, by proxy, against the governor himself. It
is an understandable impulse.

Still, there are important public values at stake here.
Alaskans have a_right.to .kno.Wjh& .aualifications of those
who serve in public office, particularly those in sensitive
roles so close to the governor himself. And there have been
more than enough examples in recent years to support the
value of that claim: at the municipal level in Anchorage, a
police chief applicant was found to have been dismissed
from previous posts for serious indiscretions, while at the
state level only this summer, Gov. Sheffield's communica-
tions director was found to have falsified his job history.

The issue in this case is accountability to the public, not
bad decorum or frVesponslftrffy bv legislative actors. The
fact that the circumstances of one request are distasteful, at
best, does not remove the obligation of openness and
accountability from the administration — and v surely
does not justify the blanket extension of confidentiality,
against legal precedent, to .the resumes of all state
employees. J”e..aak]A£-JhtgiesLlJier_<LJus_jn koeoint* the
professional resumes of state employees open for all to see.

Mfcm .wi
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The right to Lnow

ANYTIME the press — "ange.ar eliminated,

or anyone, for that matter
— is denied information or
documents from a public
office or official, the door is
open to strong suspicion
that there’s something to
hide.

Such is the case with
efforts by an Anchorage
legislator and members of
the Alaska press corps who
have been trying for
months to obtain the per-
sonnel records of a mem-
ber of the governor's staff.

The matter came to light
during the last session of
the legislature. Rep. John
Cowdery, a freshman law-
maker from Anchorage, is
chairman of the House Qil
and Gas Committee. He re-
quested the resume of the
governor’s special assistant
for natural resources is-
sues. His request was de-
nied.

THE INCIDENT
aroused the curiosity of the
press, whose riiquest to see
the resume was alsj turned
down. Since that Ume,_the
attorney general has "acE
vised the governor’s office
that a state statute requires
an employee’s permission
before such information
can be made public? .

if that law gets in the
way of proper performance
of duty by legislators and
reporters, then legislators
have the nrpmmiivp tn

Regardless of the law, it
would appear that common
sense would prevail in the
matter. What might at one
time have been mere public
curiosity about the em-
ployee’s background has
grown to serious concern
that- a person close to the
governor, who gives him
sdvice in the critical area
of natural resources, lias
something to hide.

ALREADY, one member
of the governor’s staff has
been found to have lied
about his credentials. It's
not too uncommon for that
to happen in Alaska, with
its geographical distance
from the rest of the coun-
try. There are thosa who
think they can come here
and get away with putting
false information on their
job applications.

Perhaps the special as-
sistant’'s credentials are
sound. Perhaps she has no
dark side. Perhaps she is
the most qualified person in
the state to fill the job she
holds.

But she will .emain a
mysterious figure in the
governor’'s inner circle

until she voluntarily tells
the people she serves and
the people who pay her sal-
ary — all Alaskans — wh-i
she is and. what her quail .=
cations are.
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“for resume not answered

trhe Assomated Press

Despite sadm inistration
claims to the contrary, an

one of Gov. Bill Sheffield’s
top assistants, i

A recent letter to the'editor
in an Anchorage newspaper
suggested that Republican
Rep. John Cowdery. was due
an apology after another ad-
mit:’~ration official had to
resign because he had fabri-
cated his resume.

Last March, Cowdery re-
quested the resume of Lennie

Boston, a'special assistant 'to-

the governor. He was turned

said Weanesday “| have nev-

er received a resume for Len-

L nieBoston.’4; *

said he sought the
resume because of a constitu-
ent request. He co-chairs the
Joint Oil and Gas Committee.
Boston is listed as the gover-
nor’s special assistant in
charge of oil and gas matters,

Cowdery did not identify
the constituent who sought
the information, but said he
was not in the petroleum in-
dustry.

I

down by the governor’s chief .

of staff, Larry Crawfordj who
said because special assistants
are not policy makers,
administration thought it un-
necessary” release the infor-
mation. * *'

Crawfr Tuesday the
reason t ministration
hesitated .ease Boston's
resume wa-_ .ant it'contained
"personal information like
her telephone number."

The.eurren'; Juneau tele-

phone directoiy lists Boston's
home telephone number and
address.- 1, -i.r

e Crawford said Tuesday the

the.

staff prepared a summary of.

Boston’s professional qualifi-
cations and gave it to Cow-
dery. before the legislative
sesl§ion endea. ~x ' ?
, | think he got |t | thlnk
we made those available,
Crawford said.
"That’s not true,

Cowdery
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> a “policy1 practically-'guarl teed .to be both

politically damaging and”~ubstantively counterprod-

uctive,, look no 5ftrther<tfari Gov. Sheffield's exhorta-

tions to state eimploy£E~this week to provide their

resumes voluntarily/fo'members of the press or public
mvho ask for ther

The governor stood by an attorney general’s inh *- =

right, to'inspect' them — .blit this*week encouraged.
employees to release resumes on their owh. -Jhis is./
cant, and no one should be taken in by it'.:- Zif&tz

The governor says, he believes the public has a right
to’ know that individuals hired in public jobs are
gualified, but his policy, belies the words. If the public
has such a right, then the employees themselves have
ho discretion over release of their resumes.. If the
employees hold the power of decision — as (the-
governor and attorney general maintain — then the
public has no guarantee of accountability. The admin-
istration cannot have it both ways..

/ What the Sheffield administration apparently
wants Is for the' press ana public to gain resume
information about employees who are willing to have
it released; Since such information can be expected to
be’positive, on the.whole, the'administraition might
reasonably hope to' bask in a favorable light for
making it known..i..i; W1 -

What the Sheffield administration apparently does
oof want, however, is to be,forced by law to release
information that employees — or the administration
— would rather have kept quiet. The employees
themselves could have any number of reasons for
preferring privacy, but it is a sure bet that those with
something to hide — such as falsifications on their
resume — will be most likely to stand firm against

releasing thelr rlesumes vV e *.0-.

.Thus,we are left with.a pollcy that, refuses to
require release of important public information, but
encourages voluntary selectivity by those most direct-
ly affected. What it means is that those with an
attitude of openness will be subject to scrutiny — or
political harassment — even as those with something
to, hide gain a hitherto unrecognized shield in stats

»'VI <> W Lo - v-fo oae g

, That is Iudlcrous 'The point of the exercise is to \
allow independent public verification of the qualifier |
tioris of state''employees — but that would be high'.v "<
unlikely under;this setup.JThe governor’s encourage- .

,'ment is no substitute for state law. The attorney |j

general’s interpretation' is’no service to public ac-
cod\ntablllty V’V \Y .V* L. y’d 1* *t.

*k * ey

What's needed is.a recognltlon by this ffdmlnlst a- .
tion similar to that consistently provided by Alaska *
court's,_includingtthe Supreme .Court of .Alaska: thiat ;
ttfe' nan”s,7'backgrppnds ‘a”."Mual”®i?atipns”ojPa.pplPj
cants for important'public joiusrare 16 be'considfclred
public*records.;

f.AA

j? relation that resumes should be considered confident V.
'tial —"which is actually tosay.that the public has no'_.

3

*
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if. t.*Tuesdsy morning cabinet meeting;

>j»y News raporlef | K t < m itV  Tlie resume Issge first surfaced'during this
j. JUNEAU - ;.Gov:BI field Tuesday year's legislative session, Rep,'John Cowdery,
w'encouraged jh I1' employ, furnish i'selr R-Anchorage- and co-chairman of a JolntJj

Iresumes to members;,b/Zth'f public,® ,; ress,'.,: Houge-Senate Committee *on .Oil
;who request them.,’, ;,/» , ' ' m»'complained that,the. governor’ll office would
I At. his Tuesday'morning cabinet, meeil/iig,". not furnish him with a resume for Lennle.
“th* governor said his employee request siauld 'i; Boston, a speclut assistant, to Sheffield
Jnot bs vlewid an/‘a.change of heart".«i the wtiatural resource Issues, t

) VE'L =t
‘legal stand Attorney General Norman Op such; ¥ Gatsuch, In rc.rptast last weelt to a request ., ®ESURYi 1t sought by Cowdery, ond anotherv pnvacy, he said. . L.

« took last week,, regarding U' onfldenl latlly. by The Daily New. for thd resumes of special
' of stato employee,resumes.,_, ., *@ssistants to.the governor, advised Sheffield
. The state wlilicor Inueto, fOllbW Gotsuch’, s,v','»t.?nly ‘h« employees themselves can decide

' "advice that the decision on.whether to hanor a'." «whether thnv Information should Ibe relensed..
request fora resume still-rests wl'h the’
employee, Sheffield said. Anyone whoi.efuses ml'whTftrcprrcd 'SolliichTffiemoinTtlie tnm-.
to furnish their resume to the press an | other,tyrlrﬁ}rn rets ~tlic state statute govemlininnio
members of the public wilt, not suffer, Bny*..'W8AflaeiifInTIEy'of stale personnfrrecoriTs as
retribution for the decision,, he said,., )" tayTng~rffliT only' kn cmpr ™ « i_r~mim'c765b.

The governor said he tras'asking bit em-||. ffmry. jmion or no_n-union’gntm”Vd\]”lhl y.
ptoyees to honor, requests for resumes becaus€ ¥ tm{mm..mlﬂhmllgjm AUimli? . Lijf,
he believe, the public ham right to kruw that;p.UhlIE£.!«<Ji>rd.
«Individuals.hired for public Job* are g’ lallfled..v.
"1 am proud'of the people who worl fortne.
and 1 hsVe'no fear of controversy If your

Jahnke htennets It, In
bient history, According lo Alaska Sla

rdsumei a made puoblie;," Sheffield, tolkt his 380220080, "nrinr nrnlllAn, held lLu n -
employees In a Monday memo. The nr lice said employco’ ||rC||JEt
.he ;would announce the new pollc;r at the' "' " " m menrnliaT 0n|y the.cmPiQYCCI,

aturib J_M skaf

1a ramiHHiIiHMMaM

If<

and Gasjl7

Tom -Jahnkc,, i assistant attorney general'-

- nloyecs during the fight last session w ilh ‘he %,/

-nm stiituln la .wrttteri mori viguely than."
regards lo employ, "

make resumes publicii

to tiuhlle, "I wagMirpriscd when | started,working In1l
scrutiny, u 1 £ state gowgirnment at how, public ,'everjrthing.

The statute states that dmploymenlispplica' jjwas," she said.”’ -
tlons and examination materials are among fi  Gorsuch said after the cabinet Ineeting'that.
the state personnel records that should be s his legal position Is not changed by’ thel
considered confidential..Jahnke said he Inter, tr governor's announcement. The administration,
prets thnt passage lo mean that resume; j| is attempting to balance the "public's right toi
would be Include,.. 1 .V e — know." that qualified .peoplemire hired, fori

N
Both Boston, tme‘$pecial assistant’ whose r/ Puplic J°bl Wﬂﬁ the .empipyee's Iljghtffo_l
A .S™1
Cowdery said he is encouraged and hopes’
Boston will send hlm'hcr resume. In aecord-..
ance with wimthe cortslders nnunanswered*

history with the state 'Is oncn

assisteant to the governor, Cgrol Derfncr, said .
Tuedday'they weyld fumNMd The peMy News i
with copies of their resumes.

Uoston also snld she would give her resume ~ request. ., ) 1 oo
to Cowdery If he requests It. . , . ,lieolso said he will feseamhthe possibility
» . . of pressing for a change In the statute during-
Both Derfncr and Boston said the Issue was; "the next legislative session to make. It clean
a source of concern to governor's office ems ".jABt ¢iRd@! &3 FesUMes are putihe. ot »

During - ;nst few years, Alnska newspa-,
legislature over confirmation of Sheffield's * pent have won several court decisions, Includ-',
appointees, Mass requests for. resumes were ing one from the state Supreme Cou.l, stlpu-'i
rnndc by leglilntors and there was > fear that.," ‘Inilng that the names, backgrounds and quail**
witchhunts would be conducted brrause anon-m flcatlons of nppllcnnts for Important public!
ymous lists of sinte employer’) considered e*|obt are to be considered public records, ‘i
unnrc. <nble to the oil Induslirv were, floating' |' Jshnke said last week that since those suits
arou j the Capitol, tr.ry said wern lodgi, 1by newspapers against munk, pal-i
' crfnor sold she will ash people who want Hies, there Is nothing to suggast that they.’
h resumo for tlim pmposo behind, their ' /apply to stute employees omt the statute that j*
request. i governs their personnel records. {



Anchoracf Dally News Thursday, November 10,1983

Governor’s office told to reject requests for resumes”

«

By JOHN LINDBACK ees of the governor's office. The request wms,
Dairy Naws reporter filed to lest state freedom-of-Information reil-.
; JUNEAU — Attorney Central Norm Gor- .-,,ulatlons.’ 3
much told the governor's office Wednesday to The matter was first raised during the laiit

deny requests from the press and other mem- legislative session by Itcp. John Cowdery, I!-

bers of the'public for resumes,of state Anchorage and a co-chnlrm'dn of the leglsj".i-

employees. * live Oil and Gas Committee. The governor'.',!

office denied Conakry's request for the re

sume of Lcnnle Boston, a special assistant tc.(
,1. t-he governor on natural resource Issues. ,

The Dally News lost summer asked for the

; In a memorandum forwarded to (ru gover-
nor's office, Gorsuch said a statute g;
state penonnkl records prohibits. reltra<. of
resumes to the public without the employee's
permission.- ' . tesume of Victor Jorge, Gov. Sheffield's form- ,
; The attorney general’s office Interprets the tr communications director, and the request
statute as saying a resume, which Is submitted 'ml'Vras denied. Jorge voluntarily gave ills resume’
by an applicant before being hired, Is part of a '.vlo the paper, and n subsequent Investigation
state employee's confidential personnel file,"yntvealed that he had lied about his Job
said Tom Jahnke, an assistant attorney gener-, ,-h.itory.
el who prepared the memorandum. K | Jorge resigned his $08,000-n-year post when
Gorsuch's advice to the governor's office '« the paper-cnallenged the accuracy of IlIs*-
was prompted by a request from The Dally ,: resume.
News for the resumes of some of the employ Tlie statute on which the Department of

hde let|#«or

. Ne e ee

\G -

of the public ought'to be able to requgs
background Information about a state employ
even '.if 'the employee doesn't Want-M
[

He asked for Boston’s resume because'Hi
was Interested In her professional back
ground. Cowdery said the, request-promptei
charges from the administration that;be wo
fishing for Information to engage In "greenl
'bashing,” a term that refers to.an effort,l-
discredit someone because of an environmen
tallst background. *

-Law bised Its decision says “state personnel
records, including employment applicatons
nnd examination materials, arc confidential & ee,
®' nnd er<! not open to public Inspection ..." released.
Anyone who argues that resumes are not
coVercil by the statute Is guilty of splitting
hairs, Jahnke salt).
Information available to the public about a’
person hired for a lob In the governor's office .
, or else where In state government Is limited by"*
,,the statute to the employee’s name, Job.”
previous Joba with the state, their union or'
,non-union status. thev?ength of employment.*
with the state and their salary, Jahnke snid.
“The penon seeking the Information should
, be Informed that It Is the rpiployce alone who
has the right to allow public or press access-to
their personnel records; if the employee per-'
mils It, resumes or employment applications
may !be disclosed," according lo the memo.
Cowdery snld Wednesday Hint any member

m Alaska newspapers during! the past ‘fsv
years have won a scries of court coses egolns
municipal governments- (hnt refused to dls
close the names, backgrounds and qualifies
linns o( applicants for Important public Jobs.

The courfr ruled It was In the publh
Interest to know that qualified persons,sn
hired for public Jobs. ’ >

«'l#



Bill would

Rep. Charlie Bussell has introduced &

bill in the House to make the personnel
records of state employees available for
public scrutiny.

Bussell said Monday he was prompted
bg the difficulties lawmakers had last year
obtaining_ the personnel records of Shef-
field administration employees.

“With this law, the public will have the
ability to get the information it needs,”
Bussell, R-Anchcrage, said in a press
release . :

Anchorage Reps. Mae Tiacher, Mitch

open pi

If approved, the bill would require
salaries of state employees to be disclosed.
Resumes, job applications and state em-
Ploym_ent histories would also be available
or Citizens to examine, he said.

Alaska Attorney General Norm Gorsuch
In November said it is up to the employee
/to dedde whether to honor requests Tor
job Information. Only an employ_ee’s
name, job, salary, employment history i
union "status were matters of public
record, he said.

Sheffield later urged employees to make
the. information available to the public,

BBfeWMl

quired to make the information available, *
and they would not be punnhed for
witholdIng their records. _
Alaska’s newspapers in receit years
have won several court cases stipulating
that the names and qualifications of appli-
matts fO pubticjons — pjihllr rponrri
le attorney general argued that thex
court rullnﬁs mvoIved_mummPaIltles and \
‘thereforgs touldn’t be interpreted to applly J
lestate, _
o support his decision o submit the
bill, Bussell cited the case of a Sheffield
appointee who resigned last year after

Abood, Jerry Ward and Terlr_YBMartin are press, and lawmal era. But the tt;overnor newspaper disclosures that he falsified s

co-sponsors of the measure (HB 517). sald state employres would not be re-  resume.
* ,,,,,,,,,,,, oy, W e W] -e ,\.%
Privacy, rwa.
o — s UsCudiiiiy

Having argued firmly — and sometimes without

mV  sufficient legal support — that state employees' job

i N resumes must be open to public inspection, we feel *
compelled now to support efforts by Rep. John

I P &?I\%gggy, R—Ancho\gage, to modify state law for that j

. ..The -state’s, open-records law currently provides that ,
< resumes of employees and prospective employees of local j
| governments milst be open to public inspection, but
privacy statutes adopted in 1982 apparently exempt state |
» ' “employees from that requirement. Rep. Cowdery and j
m -four other legislators have introduced a bill requiring ;
that resumes, job applications and state employment .
histories be made available for public inspection — so
that the fitness and credentials of public employees can
be verified forthrightly. :
j The legislature, of course, must examine Rep. Cow-
‘ dery’s measure carefully, and craft it carefully to define m
T v the balance between employees’ privacy and public -
vj accountability. But as a matter of policy, job resumes
i £nd professional quplUTpations surely, belong in.the j
realm of public information. Gov. Bill Sheffield, among ]
others, has supported that policy in the past, and plenty }
| of Alaska experience proves its worth. The legislature
shoul\d act accog_dingl;\//. L ‘

j
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State, local
OVE[nments
nould be open

Rep. Charlie Bussell, R-Anchorage, is leading
the charge in the House to open the personnel
records of state employees. He and the cc-
sponsors of 'his .bill say the public has a right to
know who is working for it.

We agree, as far as policy-making employees
are concerned, but we can’t really say there's a
legitimate interest in every' clerk-typist's
background.

A parallel major concern for the public is
openness in municipal, government We urge Rep.
Bussell to assure that high municipal employees
are included in his disclosure bill. During the past
five years, there has been a spree of problems
with applicants for high municipal post being less
than accurate in recounting their job histories and
gualifications. One such case happened in Rep.
Bussell's home district when a police chief appli-
cant failed to mention he had been let go.

Not only that, but the folks in charge of the hir-
ing failed to do their homework. It wasn't until
the public — through their local newspapers —
did a little checking that the truth was discovered.

In the meantime, newspapers in Anc .orage,
Kenai, Ketchikan and Juneau all found them-
selves in court, pointing to a state law that says
the papers of “state agencies” are public record.
The municipalities unsuccessfully argued they
weren't state agencies under the legal definition.
The outcome: applications for top municipal of-
fice — city manager, police chief and fire chief —
are public record.

; Last year, Rep. Bussell and others got the urge
to do a little poking around checking the
qualifications of top administration officials.
We’'re not sure of his motives, but in our mind
such questions w-sre within his rights, as a matter
of policy, if not law.

The state attorney general says they are not,
and the governor has compromised, saying that
while he encourages the folks in his administra-
tion to tell their qualifications, they are not re-
quired to under law.

: We're no lawyers, but it just seems that the
public has a legitimate right to know the
background of who is working for it, whether as a
city manager of a municipality or as a top staffer
in the governor’s office — or, for that matter, as a
staffer for the legislature.

=Any persons in a policy-making position, in
state or municipal government, should be re-
quired to disclose their qualifications and
educational background.



FROM: J.J..Brewer

TOPIC: City of Kenaf.v. Kenai Peninsula Newspapers, Inc., 642 P.2d 1316
(1982)
This opinion was 1issued 1In March, 1982. The City of Kenai was
seeking a city manager in 1979 and had many applicants. The City of

1980 and had

ng applicants for CHief of Police n
dated Tfor hearing

Anchorage was seeki i
some 80 or 90 applicants. The two cases were consoli

before the Supreme Court.

In Kenai, the newspapers wanted the information on applicants and
so did a newspaperman in Anchorage (Daily News) want the information
from the City of ANchorage on who was applying for police chief. (1 f you
recall, one of them withdrew, after Sullivan had appointed him, because 0"

some bad things in the record back east somewhere--after that, Sullivan
appointed Brian Porter, which he should have done in the Ffirst placel)

Anyway, this decision goes on at length as to whether the state

statutes apply to city ordinances and finally concludes that they do.
Much of the decision (Attached) is concerned with the history rf the

devel opmentof the statutes (two attached) that we have "oday. Also, it

is wound up with AS 42.62.310, the state®"s "open-meeting statute™, so-cal™*

which incidentally sets forth also the circumstances of executive session;

While the. statues go to the copying and release of public records
involving real estate, tec. (and to a lesser extent, reference to other
stautes as to medical records, for example), the statutes themselves
do not specify personnel records. So, the <cities 1i1nvolved were aware of
that and, I "spect, arguing that personnel records were not 1in the
category of "public records™ as if one were abstracting a title to
real property, for example. However, the court decision seems to knock
down such arguments and 1indicate that the reporters should have been
able to obtain the information. Thus, it would certainly seem that a
Legislator could obtain the information 11111

Armed with these statutes and the case law, I think you should
get somewhere 1in your request 1! (My humble opinion--itls impact
is neglible, compared with Dept, of Law and all the attorneys they
have therel)
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CITY OF KENAI. Charles A. Brown, Act-
ing City Manager. Sue C. Peters, City
Clerk, and all current members of the
council of the City of Kenai, incent
O'Reilly, Edward Ambarian, Ranald A.
Malston, Betty Click, Phillip Aher.
Charles Hailie and Michael Seaman, Ap-
pellants,

V.

KENAI PENINSULA NEWSPAPERS,
INC., Appellee.

The MUNICIPALITY OF ANCHORAGE,
George M. Sullivan, Mayor, Ruby Smith.
Municipal Clerk. Jane Angvik, Paul
Baer, Fred Chiei, Ren Marsh, Carol Mas-
er, Rick Mystrom, (Jerry O'Connor, Dave
Rose, Lydia Selkregg, Don Smith, and
Dave Walsh, all current members of the
Anchorage Muniripal Assembly, Appel-
lants,

\.

ANCHORAGE DAILY NEWS.
INC., Appellee.

Nos. I'lVIl, 5133.
Supreme Court of Alaska.

/March 2n. 1 P A

Appeals were taken from decisions of
the Superior Court, Third Judicial District,
Kenai and Anchborape. James A, Hanson
and Karl S.Johnstone. JJ., which, inter alia,
ordered the municipalities involved to dis-
close information eoneerninp the applicants
for positions of city mar.aper and police
chief, After consolidation, the Supreme
Court, Matthews, J.. held that: (1) records
in possession of municipalities arc available
for public inspection, subject to exceptions
based or. mid; (21 with the exception of
those who withdrew their applications rath-
er than have them disclosed, employment
applications for positions of city manaper
and police chief were subject to disclosure
pursuant lo oulilic records disclosure stat-
ute; (3) to extent that city’s public records
ordinance prohibited disclosure of applica-
tions of those seeking position of police

chief, it was in irreconcilable conflict with
public records disclosure statute and could
not lie accorded substantive effect; how-
ever, remainder of the ordinance was valid;
and (4) city council was authorized by public
meetings law to meet in executive session
w hile discussing jiersonal characteristics of
the applicants for city manager |>osilion.

Order in Anchorage case affirmed; or-
der in Kenai case affirmed in part and
reversed in part.

Connor, J., filed separate opinion dis-
senting in part.

1. Records ¢=>30
Records in possession of municipalities
are available for public inspection, subject

lo exceptions based on mod. AS 09.25.1 10,
OH.UAIIIM

2. Records

W ill: Ilie exception of those who with-
drew their applications rather than have
them disclosed, employment applications for
positions of city manager and police chief
were subject lo disclosure pursuant to puls
lie reeiinL disclosure statute. AS 09.25.110,
Hit.2*). 120.

3. Municipal Corporations £=>111(4),
592(1)

To extent liiat city's public records or-
dinance prohibited disclosure of applications
of those seeking position of police chief, it
was in irreconcilable conflict with public
records disclosure statute and could not be
accorded substantive effect; however, re-
mainder of the ordinance was valid since
those provisions of the ordinance were
plainly meant to be severable* and since
existing stale law war. neither so detailed
nor comprehensive as to permit an infer-
ence that the legislature intends to occupy
the field to tin' exclusion of municipalities.
AS 09.25.1 It). 09.25.120.

<. Municipal Corporations c¢=>92

City council was authorized by public
meetings law to meet in executive session
while discussing personal characteristics of
tin applicants for city manager position.
Al. 44.(52.3i.1(cK2).
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Cilra\. Alaska. W1 P.3d 13IB

Richard W. Garnett, Ill, Garnett, Klink-
ner & Becndcll, Anchorage, for appellant.
City of Kenai.

Steven H. Morrissetl, Julie A. Garfield,
Asst. Municipal Aliys., Theodore 1). Herns,
Municipal Ally., Anchorage, for appellants,
Municipality of Anchors:- c.

C. R. Baldwin, Kenai, for appellee, Kenai

Peninsula Newspapers.

A. Robert Kevin F.

Hahn, Jewell

Hahn, Jr.,
& Stanfill,
apjiellcc, Anchorage Daily News.

McCoy,
Anchorage, for

Before RABINOW1TZ, C. J, CONNOR
and MATTHEWS. JJ.. and VAN IIOOMIS-
SEN and TAYLOR, Superior Court
Judges.*

OPINION

MATTHEWS. Justice.

These consolidated cases have as their
common issue the question whether our

public records disclosure statute, AS 09.25.-
110-.120, applies to municipalities. In Inilli
cases the superior court ruled that the stat-
ute does
pressed below, we agree.

apply and, for the reasons ex-
Each case also
raises issues not present in the other, and

these will he separately discussed.

CITY OF KENAI

During*June of 1979, the City of Kenai
Ilwgan soliciting applications for city mana
ger. Subseijuentlv, the City Council met,
without notice to the public and without
keeping minutes, to review :ijipliculions and
interview ajiplicants. Max Swearingen, the
puhlishcr of the Peninsula Clarion, a daily
publicatiun of Kenai Peninsula News])a)iers,
the City lo

names and a summary of credentials .of. the

Inc., asked release a list of
This request was considered by
1979, nnd
to Swearin-

applicants.
the City Council on August 2.
rejected. In n letter written
gen, the mayor voiced a concern that such
disclosures would jeopardize tin- applicants’
personal privacy, deter future anulir.-ilioiLs

from Qualified people concerned about noli-

«Van Hoomisst-n nnd Taylor. Superior Court
Judges, silling by assignment made pursuant to

lie exposure, and compromise the council's
moral olilication to resis.-cl the privacy in-
terests of individual applicants.

Kenai Peninsula New.spajH.TS filed suit lo
require the City to allow insjicclion of the
applications ami to enjoin the City Council
from further review and action ujKjn the

ajgilications except at a public meeting.
The superior court issued a tenqgxirary re-
straining order enjoining "further delilwra-
of a City
Manager for the City of Kcna< from which
" After briefing

and a second hearing, the sujHTior cour(

tions toward the a]ijHiinlment

the public is excluded. ...
entered a decision which concluded (hal [*f

that
coimdlamcorn-

applications were public records and
the dclihiT.alioiL- ol the cm
ino appointment of a eitv ni.muirur.must be
lu-ld in public uu-clinex. The court thercum
on ordered tin- eitv to permit the inspection
ami copying of the apiilieations and to re-
frain from anv clo-od deliberations concern-

ing the selection <if tin- new city manager.

The superior court stayed, (tending a]>
I*eal, that |iortion of its order requiring the
immediate release of the apjdieulions for
em|tloyment.
that the order should be considered a final

judgment and that the city would "deliver

The parlies then stipulated

over lo the Plaintiff copies of all(rosumos”
and apjtli *ations of all a]i]<lieanLs for city
manager vho do not choose to withdraw
thdr Wi ilin UMin u .ilu, nulifiw, of t]Il.

release the name."

(city's)
The agreed upon release was made without

jirejiidice to the city's right to apjical the

agreement to

order requiring it. Ten of the thirty-two

up|)liennls for the |>osition withdrew their
a|>plications iipm learning of the possibility
of disclosure. Kenai Peninsula Newsjiaicrs
subsequently moved for disclosure of the
information

names and concerning the

withdrawn :qi]ilicanis. This motion was de-

nied.

MUNICIPALITY OK ANCHORAGE
In February of 19*0, WIO Munid]i.ility of

Anchorage began soliciting applications for

article 1V, section 1C of die Consiituiion of
Alaska.
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1318 Alaska

jiolicc chief. The nationwide search was
conducted through written advertisements
which promised that applications would lk*
held in confidence.

From June 1, 1980, through July 8, 1080,
Don G. Hunter, a reporter for the Anchor-
age Daily News, sought access lo the names
nnd qualifications of the applicants. The
Municipality refused to honor these re-
guests on the grounds that disclosure was
prohibited by municipal ordinance, and be-
cause confidentiality had been promised to
all applicants. The Anchorage Daily News
filed suit on July 9, 1980 alleging that the
applications and resumes were public docu-
ments subject to disclosure and requesting
injunctive relief and a temporary restrain-
ing order restraining the Municipality from
upjttinting a police chief until a hearing on
the merits. Mayor Sullivan appointed a
new |>olice chief the next day lkifore the
hearing on the lom|>oran, restraining order.
After the hearing, the court ordered the
Municipality to refrain from any action con-
firming the ap|Kiintmenl until a hearing on
the merits. The ap]|>oinlee subsequently de-
clined the appointment after disclosures re-
flecting adversely on his qualifications vcre
made.

The Daily News then learned that Mayor
Sullivan had appointed a review committee
to assist in evaluating the eighty-nine appli-
cations received by the Municipality. The
review committee was comprised of local
citizens and several municipal employees.

t. AS 09.25.1)0 provides:

Inspection and copies of public records.
Unless specifically provided otherwise the
hooks, records, papers, files, accounts, writ-
ings, and transactions of all agencies and
departments ore public records and arc open
to inspection by the public under reasonable
rules during regular office hours. The public
officer having the custody of public records
shall give on request and payment of costs a
certified copy of the public record.

2. AS 09.2S.120 provides:

Inspection and copvinp of public records.
Every' person has a right to inspect a public
writing or record in the stale, including pub-
lic writings and records in recorders' offices
except (1) records of vital statistics and
adoption proceedings which shall be treated
In the manner required by AS 18.50.010-18,-
50.380; (2) records pertaining to Juveniles;

642 PACIFIC REI*ORTER, 2d SERIES

The Daily News amended its complaint to
allege that the selection process was in vio-
lation of Alaska's o]>on meeting law, AS
44.62.310-.312. Following z hearing, the
court entered an order for preliminary in-
junction, supjMirtcd by findings of fact and
conclusions of law, requiring the Municipal-
ity to provide the Daily News with the
applicants* names and resumes.

Sultscqucnlly, the preliminary injunction
was modified by stipulation of the parties
lo provide that the Municipality would con-
tact all applicants to determine whether
they wished to withdraw their applications
rather than have them made public. The
names and information concerning those
applicants choosing to withdraw their appli-
cations would remain confidential. The
parties also stipulated that the preliminary
injunction would lie considered as a final
judgment so that tin ap|>cal could I>e taken
to this court. Of the 89 original applicants,
8 withdrew their names. An additional 19
could not lie reached within the lime frame
prescribed by the stipulation and their
names were also considered to have liecn
withdrawn.

APPLICATION OF THE PUBLIC REC-
ORDS DISCLOSURE STATUTE TO
MUNICIPALITIES

[1] The first question is whether the
provisions of AS 09.20.U01 and AS 09.25.-
1203 tire applicable to municipalities.

(3) medical and related public health records;
«) records required to be kept confidential
by a federal law or regulation or by state law.
Every public officer having the custody of
records not included in the exceptions shall
permit the inspection, and give on demand
and on payment of the legal fees therefor a
certified copy of the writing or record, and
the copy shall in all cases be evidence of the
original. Recorders shall permit memoranda,
transcripts, and copies of the public writings
and records In their offices to be made by
photography or otherwise for the purpose of
examining titles to real estate described In
the public writings and records, making ab-
stracts of title or guaranteeing or insuring the
titles of the real esiate. or building and main-
taining title and abstract plants; and shall
furnish proper and reasonable facilities to
persons having lawful occasion for access to
the public writings and records for those pur-

ciat.]
<4rf
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CITY OF KENAI v. KENAI PENINSULA NEWSPAPERS Alaska 1319
Cite is, AU'jk*. W2 P.76 1316

A The parties’ arguments focus on the
terms_of the statute without regard to its
historical context. That historical context
IS illuminating.

At common law, every interested person
was entitled to the inspection of public rec-
ords, including those of municipal corpora-
tlons. Mushel \lfOSDepartmen?:Soé F|>uAinc Séear:)-
vice of City of .LOS Angeles, al. .
170 P. 65:5 1 ; Clement V. Grahpapm, 78
VI 290, 63 A 146, 153 (1906); State eV rel.
wellford v. williams, 110 Tunn. 549, 75
SAY. 98 (1%3, State eV rel. colescotl v.
king, 154 Ind. 62 57 N.E. 535 (1900).

The history of  .110 and .120 demon-
strates that the coverage of the common
law has consistently been accepted by the
legislators of this state. The operative lan-
guage of § .120 was first enacted by Con-
ress for the District of Alaska as Section
of the Act of June G 1300, 3L Slat.

321 It read:

poses, subject to reasonable rules and regula-
tions. in conformity to the direction of the
court, as are necessary for the protection of
the writings and recurds and to prevent inter-
ference with t'ie regular discharge of the
duties of the recorders and their employees

3. § 1039. pt. IV (Code of Civil Proceduie), Car-
ter's Ann. Alaska Code (1900)

4. The two sections were 85 717 and 718 Hill's,
Title V Ann. Laws of Oregon which /cad;

Section 717. Every citizen of this state
has a'right to inspect any public writing of
this stale, except as otherwise expressly pro-
vided by this code or some other statute.

Section 718. Every public officer having
the custody of a public writing which a citi-
zen has a right to Inspect is bound to give
him. on demand, a certified copy of It, on
payment of the I<-.u! P-es therefor, nnd such
copy is prima-y evidence of the original writ-
ing.

The Oregon statute also contained four other
sections which were not enacted by Congress
for the District of Alaska. These sections ore:

Title 1V

714. Writings are of two kinds:—(I) pub-
lic: and (2) private.

715. Public writings ure;— (1) the written
acts, or records of the acts, of the sovereign
authority of official bodies and tribunals and
of public officers, legislative, judicial, and ex-
ecutive, whether of this state, of the United
States, or a sister state, or /. foreign country.

71G. All other writings arc private,

Title V

Every person has a righ_t to insjiect any
public writing or record in said district,
and every public officer having the custo-
dy thereof is bound to permit such inspec-
lion, and to give on demand and on pay-
ment of the legal fees therefor, a certi-
fied copy of such writing or record, and
such copy shall in all cases « - evidence of
the original.3

The language of this section was similar to
two sections in the laws of Oregon4 which
a turn had counterparts in the laws of
California4 Montana,* Utah,7 and Idaho.*
Decisions in these jurisdictions construing
their acts indicate that it has never licen
doubted that such acts cover municipal as
well as stale officials.*

Enactment of § 1(I seems to have liecn
meant as a codification of the common law
rule with the addetl intent, perhalis, of elim-
inating the requirement that the person

719. Public writings are divided into four
classes—(1) Laws: (2) Judicial records; (3)
Oiht-r official documents: (4) Public records
kepi in this state, of private writings,

5. California Code of Civil Procedure 8§ 1892,
1893 (Drerinps California Codes, 1967).

6. Montana R.C. 5 10541; 3170-3)82 Code of
Civil Proceuure of 1895, now codified as
86 2 6 101. 2 C 102 Montana Revised Stat-
tiles.

7. Utah Code Section 78-2C-1 through 3.

8. Idaho C C.P. of 1881 §§ 902, 903. currently
9 301, 9 302 ldaho Code (1979).

9. Gallagher v. Boiler. 231 Cal.App.2d 482, 41
Cal.Rptr. 880 (1964); Whelan V. Superior
Court. 114 Cal. 548. 46 P. 468 (1896); Mushet
V. Dept, of Public Service of City of Los Anpe-
Ics. 35 Cal.App 030. 170 P. 653 (J917); Harri-
son V. Powers. 19 Cal.App. 762, 127 P. 818
(1912); San Francisco v. Superior Court. 38
Cnl.2d 156, 238 P.2d 581 (1951); Coldwell V.
Board of Public Works. 187 Cal. 510.202 P. 879
(1921); Miller »¢ Murphy, 78 Cal.App. 751, 248
P. 934 (1926); Jessup V. Superior Court. 151
Cal.App.2d 102, 311 P.2d 177 (1957); Santa
Monica V. Su/H-rior Court. 204 Cal.App.2d 68,
21 Cal Rplr. 896 119G2); Connowr V. Board of
Education of Nvbo School Distrci. | Utah 2d
375. 267 P.2d 768 (1954); Stale v. Keller. 143
Or. 569. 2) P.2d 807 (1933); State ex rel. Hallo-
ran v. McGrath. 104 Monl. 490, 67 P.2d 838
(1937).
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seeking inspection have an interest. When
Congress imposed a statutory duly of dis-
closure in § 1039 on “every public officer"
it clearly intended to encompass both dis-
trict and municipal officials; any conten-
tion that municipal officials were meant to
be relieved of their pre-stalulory disclosure
duties would plainly he frivolous in view of
this language.

Section 1039 continued in effect until
1962, unchanged except fur two additions.
In 1956 the reference to public writings in
reccrdors’ offices was added, 0 followed in
1957 by the addition of the exceptions relat-
ing to medical records, those of juveniles,
and those records required to he kept confi-
dential by federal or territorial law.1

By 1931 the District of Alaska had In-
come an organized territory. In that year
the territorial legislature enacted the fore-
runner of § .110. This enactment, Ch. 107,
§ 2 SLA 19311 provided:

The hooks, records, papers, files, accounts

and transactions of every officer, Ixtanl

or institution in the territory are public
records, and subject to such reasonable
rules as the officer in charge ma%/ pre-
scril>e, shall be ojnn to ins|iecliun by the

1. Ch. 32, § 1, SLA 1955.
11 Ch. 54, § 1 SLA 1957.
12, Codified initially as § 2935. CLA 1933.

13.  In 1947, language concerning information in
the possession of the lax commissioner was
adopted. Also added nt that lime was the
phrase "except where otherwise specified or de-
clared." Ch. 46. 8 1, SLA 1947. As o result
the statute read:

WHAT ARE PUBLIC RECORDS;
INSPECTION.
Except where otherwise specified or de-
clared, the books, records, pagers, files,
accounts, writings and transactions of every
officer, board or institution in this Territory
are public records and subject lo such rea-
sonable rules as ihe officer in charge mny
prescribe, and shall be open to inspection by
Ihe public during all lhe lime lhe respective
offices shall be open for business. Any infor-
mation in the possession of the Tax Commis-
sioner which discloses the particulars of the
business or affairs of a taxpayer, or other
person, is not matter ol public record, except
for purposes of law enforcement and ihe in-
vestigation by any person of law compliance,

public during all the lime the respective
offices shall lie ofx:n for business.

Except for the addition of language not
relevant here. Ibis section, loo, remained
unchangetl until 1962.,J Since it can hardly
he questioned that municipal officers were
encompassed within the meaning of the lan-
guage "every officer ... in this territory,"
municipalities were included within the pro-
vis:ons of the predecessor of § .110.

In 1959 Alaska became a stale. By that
time the predecessors of §§ .110 and .120
hatl lieen recodified respecLivcly as 8§ 58-
1-1 and 58 1-2 ACLA 1949, In 1962 these
sections were rejtealed and re-enacted in
their present form. Ch. 101, §§ 322, 323,
SLA 1962 The 192 re-enactment was ac-
complished as a part of a comprehensive
revision of the entire territorial statutory
code of civil procedure. This process was
necessitated by statehood. The primary o>-
jeelivc of the legislature was to delete pro-
cedural provisions from the Alaska statutes
in deference to this court’s power under the
stale constitution to promulgate rules of
procedure governing proceedings in all
courts. 4

and shall In- kept confidential cxcrpl when
production thereof is required in an official
investigation or court proceeding; provided,
that nothing herein shall be construed to pro-
hibit the publication of statistics so classified
as lo picvent the identification of particular
reports and items thereof, or of the publica-
tion of delinquent lists showing the names of
taxpayers who have failed lo pay their taxes
at the lime and in the manner provided by
law. together with any relevant information
which may assist in the collection of such
delinquent taxes.

14. Alaska Const. Art. 1V, § 15 provides:

Rule-M.ikmp Power. The supreme court
shall make and promulgate rules governing
the administration of all courts. It shall
make and promulgate rules governing prac-
tice and orocedure in civil and criminal cases
in ail courts. These rules may be changed by
lhe legislature by two-thirds vole of the
members elected lo each house.

The process of revision is alluded to In Silver-
ton v. Af.ir/er, 389 P.2d 3. 5 (Alaska 1964) and
is fully described in the Forward to the Alaska
Rules of Court. Volume 1, pp. I-vi.
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The rel>ort of the Alaska House Judiciary
Committeess makes it dear that no «um
stantive changes in pre-existing law were
intended, except in certain enumerated ar-
eas not including the inspection and copying

of public records.Z In fact the House Judi-

ciary Committee corrected an error in the
Senate Bill concerning the right to inspect
records. Emstmg law read: =
Every person has a rlgh_t lo_insjiec| any
public writing or record in said Territory,
Including public writings and records 1n
recorders' offices....

§ 58-1-2 ACLA (Supp.1958). The initial
Senate Bill revised this to read:
Every person has the righ_t to insect any
public writing or record in the office of
any recorder....
SB 106 § 325, p. 18 2d Leg., 1st Suss.
(191). The House Committee changed this
to its present form:
Every j>crson has a right to inspect any
public writing or record in the stale, in-
cluding public writings and records in
recorders’ offices....

§ 322 HCS SB 105, p. IS, 2d Leg- 1st Sess.
(1961) which differs from preexisting law
only In that the term "the state" is substi-
tuted for "said Territory." The House
Committee noted concerning this chan?e:
"Material re inspection and copying ofpul>-
lic records is restored because incorrectly
revised." 7

It is therefore evident that the legislature
had no intention of changing the scope of
the public records law in the 1932 recodifi-
cation. The common law view that munici-
palities are required to make their records
available to the punlic was adopted by stat-
ute in 1900 and has not been changed.

that this phrase refers only to agencies and
departments of the state govemmcnL
There is no language ira §8 .110 or .120 so
limiting "agencies and departments." We
will not read such a limitation into this
Ianguage without evidence that it was in-
tended.

Ap]>ollants also argue that a municipality
as such is not an agency or department and
is therefore not covered by § .110. This
argument, loo, has little fo commend it
Conceding, for the purjtoses of argument,
that the legislature would not describe a
municipality as an agency or department, it
is equally true that the legislature would
not describe the stale government taken as
a whole by using those terms. Municipal
governments, as well as the government of
the slate, encompass agencies and depart-
ments. The “agencies and dei)artments"
language used in § 110 must be read as
referring lo the agencies and departments
of the governments lo which the statute
applies, hut that Ian_gua([]e itself docs not
define what the applicable level of govern-
ment is.

The adjective used in 8§ .110 and .120
which does define the levels of government
to which these sections apply Is the word
"public." Thus, 9 .110 commands “the pub-
lic officer" lo make available certified cop-
les on request. Similarly, § .120 directs
"every public officer" lo make unexcepled
records available for insjwetion and copy-
ing.  We construe the word ﬁubllc as used
in these sections lo refer both to state and
local officials. This construction is in ac-
cordance with the ordinary meaning of the
term “public" which is that the word refers

B. . Even without the evidence provided lo all levels of government:

by legislative history, the municipalities' ar-
guments on the language of the statutes
could not prevail.

In argiuing that §§ .110 and .120 nre not
apPhcabe,_ appellants focus on the phrase
"all agencies and departments" in the first
sentence of & .110. They contend, first,

15. 62 House Journal 390-397 (1962).

Having a civil, or official, character, au-
thority, status, or the lika; authoritative-
ly serving or representsg the public; as,
a puntic Official, prosecutor, or legislative
body; to hold jnibiic rfficc; also, as in
titles_of departments, agencies, etc., of
the civic or slate government; as, public

17. 62 House Journal 395 (1962).
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health, relief, welfare or safety.”* [Em-

phasis in original]
It would be a corruption of the generally
accepted meanmgi of the term "public” lo
argue, for example, that the mayor of the
municipality of Anchora(?_e is not a public
officer.  Again, the dictionary agrees,
defining the term "public office™ as

An office or position in the service of a

nation, stale, city, etc.

hThe first sentence of § 120 provides
that:

Every person has a right lo inspect a

ublic writing or record in the state....

FEmphams added].
The Ie?islature chose to say “in the stale,"
not "of the state." The boundaries of u
statute are commonly sought and found
within its terms.  We think that the legisla-
ture was conscious of the fact that it was
defining scoi).e here. »iad the legislature
intended to limit the application of § 120
to state agencies and departments, it could
easily and clearly have done so.

A more recent legislature’s reading of
8§ 110 and .120 is apparent in the enact-
ment in 1977 of AS 39.51.020, which pro-
vides that no public employee may Pe disci-
Fllned "for communicating matters of puls-
ic record or information under AS (H.25.110
and AS 09.25.120." "Public employee" was
defined in Section (b) of that enactment to
include any employee of any state or local
government.D

The municipalities argue that this section
was enacted not liecause of any legislative
Itelief that AS 09.25.110 and . aPplled lo
local governments but because local govern-

f3. Webster's New. International Dictionary (2d
ed. 19G0).

19. Id

20. AS 39.51.020 provides:

Obstruction of access lo public informa-
tion. (a) No public employee may be dis-
missed, demoted or suspended, laid off or
otherwise made subject to uny disciplinary
action for commue'.catinn matters of public
record or information under AS 09.25.110
and 09.25.120.

(b) As used in this section, "public employ-
ee" means any employee receiving compen-
sation for services provided lo the state (in-

642 PACIFIC REPORTER,
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menl employees often come into possession
of slate records which are public and ma
wish lo allow the insjfieclion_ of these records
and need protection from discipline by their
employers in so doing. We find this to be a
very strained and unnatural reading of the
statute. It is far more logical to conclude
that the 1977 legislature assumed that
§§ .110 and .120 apFIy lo municipalities as
well as lo the stale and concluded that
municipal as well as slate employees were
deserving of protection.

The str_ongest argument made by the aF-
pellants is that, the incliusion of munlmﬁa I-
ties would lead to absurd results since there
IS no exception for records required to be
kept confidential under a municioil ordi-
nance while such an exception doc for
stale law 22 This exception, ai*—. oy the
territorial legislature “in 197, must be
viewed in ivitex]. The public records dis-
closure slu .ute had existed without any ex-

ressed exceptions for more than 50 years.

here was <o basis under th. statute for
distinguishing its application between terri-
torial and municipal governments. As dis-
cussed su/ira, prior lo the enactment of the
statute the common law also required dis-
closure of public records at both the state
and municipal levels. However, under the
statute prior to the 1957 amendment, as
under the common law, exceptions would
have been permitted where there was a
got*d reason for them.2 While it is jiossihle
that the 1957 legislature may have commit-
ted an oversight in not including an express
exception for municipal ordinances, the fail-
ure to include such an exception can hardly

eluding the University of Alaska) or any po-
litical subdivision of the state.

((.‘3 A violation of this section is d misde-
meanor.

21. AS 09.25.12Ui-)) excepts from the disclosure
requirement "records requi ed to br krpi confi-
dential by u federal law or regulation or by
stnte law."

22. See Stale ev rel. Wellford v. Williams. 110
Tenn 549, 75 SW. 948 (1903); ct Stale evrel.
Colrscott v. King, 154 Ind. C21, 57 N.E. 535
(1900); Clement v. Craliam, 78 Vt. 290. G3 A.
14G (1906).
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mean that the legislature intended lo ex-
clude, by, implication, Ir."inicipalities from
the basic clisclosure requirement. If that
had been the legislature's intent, it would,
at the least, have changed the words "pul>-
lic officer" In 8§ 58-1-1 and 58-1-2 ACLA
1919 to “territorial officer."

_In light of the common law rule, legisla-
tive history, and our reading of the sections,
we will construe 8§ .110 and .120, as we
would have construeil them prior to 1957, as
astrong legislative declaration that records
in the Fossessmn of municipalities shall e
assailahle for public inspection, subject to
exceptions based on need.

ARE EMPLOYMENT APPLICATIONS
OPEN TO INSPECTION?

121 We turn next to the Question whelh-
er the appellants were justified in refusing
to disclose the employment applications in-
volved in these cases.” In ?eneral, questions
such as these reqlulre a balance lo he struck
between the public interest in disclosure on
the one hand and the privacy and reputa-
tion interests of the affec'ad individuals
and the government's interest in confiden-
tiality, on the other, The process of balanc-
ing has been described us follows:

In determining whether the records
should he made available for inspection in
anY particular instance, the court must
balance the interest of the citizen in
knowing what the servants of govern-
ment are doing and the citizen's proprie-
tary interest In ﬁubllc Frop rly, against
the interest of the public in having the
business of government carried on effi-
ciently and without undue interference.
The initial decision as lo whether insjiec-
tion will be permitted must, of course,
rest with the custodian of the records.
And since the justification for a refusal
to permit ins))oclion will depend upon the
circumstances of the particular case, we
can offer no Specific guide for that ad-
ministrative decision.

21 Art. I, * 22 of the Alaska Const, stntcs In
part: "The ripht of the people to privacy it

In balancin? the interests referred lo
nixtvc, the scales must reflect the funda-
mental right of a citizen to have access lo
the public records as contrasted with the
incidental right of the agency to be free
from unreasonable interference. The cit-
izen’s predominant interest may be ex-
pressed in terms of the burden of proof
which is applicable in this class of cases;
the burden is cast ujwn the agency to
explain why the records sought should
not be furnished. Ultimately, of course,
it is for the courts lo decide whether the
explanation is reasonable and to v/eigh
the benefits accruing to the agency from
non-disclosure against the harm which
may result to the public if such records
are not made available for inspection.
[Citation omitted].

MucEwan v. Holm, 22GOr. 27, 359 1\2d 413,
421-22 (19G1) (In Banc).

In striking a proper balance the custodian
of the records in the first instance, and the
court in the next, should bear in mind that
the Iegl!slat.ure has expressed a bias in favor
of public disclosure. Doubtful cases should
lie resolved Iw permitting public ins>ection.

ApitellanLs argue that they have an inter-
est in "attracting the largest and most qual-
ified applicant Feal ..."and that this can
best lie accomplished by not disclosing the
names and resumes of appllcants. Further,
they argue that applicants hav _
linnallv" protected privacy interestz in
keeFing confidential the fact that they have
applied, and the contents of their applica-
tions. They argue that this interest is espe-
cially strong under the circumstances of
these cases where the appliciilions were
made with the expectation that they would
remain confidential.

There is a strong Publlc interest in disclo-
sure of the al*fairs of government trenernilv.
and in an open selection Frocess for high
gubllc ottiemis IN'particular, AS 44
12(2) powerfully cxpreSke.'l the philosophy
underlying this:

recognized nnd shall not be Infringed."

Er, <A vy
s have a constitu- o>\

—
—
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It is the Jolicy of the stale that
(1) the governmental units mentioned
in AS 4462310(2) exist lo aid in the
conduct of the people’s business;

)it is the intent of the law that
actions of those units Ik taken openly and
that their deliberations lie conducted
openly; . .

(3) the people of this stale do not yield
their sovereignty to the agencies which
serve them; _ . _

(@) the jieoplc, in delegating author_ltﬁ,
n,, not,glve their public servants the right
lo decide what is good for the people lo
know and what is not good for them to
know;

() the peogle’s right lo remain in-
formed shall be protected so that they
may retain control over the instruments
they have created.

In addition, 8§ .110 and .120 articulate u
broad policy of oj>cn records.

Public officials such as City Managers,
and Chiefs of Police_have substantial disere-
jonnrv authority.  Thi*ualificaticmsWf Hi
occupants of such offices arc of legitimate
public concern, TWlo.Jnc the .n:imw :mil
applications of applicants allows interested
memlK-re Of the public, such its the newspn-
pers here, to verify the accuracy of the
representations made liv the applicants, and

lo socLmlditional informalnm-which mat-

in.relevant to the selection nructiss.

The applicants’,cluim Jeyt-alin® the
nnmes and applications of office seekers
will narrow the field of applicant” and niti-.
malelv prejudice up; jipen-sls nL.?.|m|
tnivernincnt s not, sufficiently ggmpplhng
to overcome the public’s interest jq disclo-
sure. In each of these cases a majority of
the applicants did not seek lo withdraw
their applications rather than make them
public. It is not |ntU|t|v.eI?/ obvious that
most well Qualified potential applicants for
position of authority in"muniejjud tovern-

24. Advisory Opinion on Constitutionality of
1975 PA 227, 242 h ,W.2d 3, 19 (Mlch.1976);
quoted in Falcon v. Alaska Public 01Tices
Com'n. 570 P.2d 4G9. 474 n.!5 (Alaska 1977).

25. Cl. Falbjn v. APOC, 570 P.2d ai 479 80.
where we noted that the mere (act that a
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menU. will Ik- deterred from applying by n
public selection urocess. and we have I>oen
refferred to no studies lending to prove that
point

The applicants’ individual privacF inter-
ests in having their names and applications
not revealed are also not of an order suffi-
cient lo overcome the public’s intercsL  The
applicants are seekin hlPh government po-
sitions._"Public officials must recognize
their official capacities often exjtose their
Frlvate lives to Fubllc scrutiny.”*  Fur-
her, Ihe information sought is that which
has been voluntarily Fr_owded by the aPpll-
cants to the municipalities, 1t i unlikely lo
lie particularly embarrassing if publicly re-
vealed. -——-

[l may IK?that in some cases an individu-
al will "nol wish his current employer lo
know that he has applied for another job.
That desire is one which cannot > accom-
modated where the_*ob sought is a high
public office. Even it the law did nol com-
pel disclosure of each application, at some
point liefore the final selection, as hoth
up [ K2hnntx acknpwleq?e, prudence would re-
quire the municipality to contact the em-
Ployers of tlmsc applicants whose ntmlira.-

ions arc l.cinc v-riouslvennsidored.

Nonetheless, in anchorage, the applicants
were promised confidentiality, and in kvnui
several applicants at least” assumed that
their names and applications would nol_lko
divulged. Since the law does not t-crmii a
ennficlentiaf application, wc believe thr.]
both courts acted properly in a_IIowch{ those
applicants who desired “confidentiality lo
withdraw their applications without public
disclosure. There is little or no public inter-
est in the names of withdrawn' candidates.
On the other hand, those candidates obvi-
ously ltclieved that public disclosure would
We_gudlce them in their current positions.

ith respect lo the applicants who with-
drew their names, the balance was properly
struck in favor of non-disclosure.

na:ned private Individual had visited a doctor
was not protected private Information, but pro-
tection did attach if there was a basis for an
inference that the person had a potentially em-
barrassing mental or medical condition.

aw *
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THE ANCHORAGE ORDINANCE

results in the balance being struck in favor

The Municipality of Anchorage has a Of public disclosure. To the extent that the

3

pUL“C records ordinance codified in § 390
of the Anchorage Municipal Code. The or-
dinance announces a%eneral policy of “the
fullest and most rapid access to municipal
records and information" requiring "full
disclosure of all public records ... except
those speuflcalle/ exempted under § 39%0-
040..." AMC §3.90.010. Part (B) or
§ 390040 exempts from the requirement of
disclosure "personnel ... files ... the re-
lease of which would constitute an unwar-
ranted invasion of privacy." Another sec-
tion of the Code Includes an employee's
application for employment as a part of his
personnel file. AMC § 3.30.016A.1.

The trial court held that to the extent
that the Anchorage public records orili-
nance prohibits disclosure of the npnhrn.
Lons of those seeking, tho Position of Thief
of Police it was in irreconcilable conflict

with AS 09.25.110 and .120.
this determination.

~ As we have explained above, state law
iwrmits municipalities to make exceptions
to the rule of disclosure only on the basis of
need. Evaluation of the question of need
necessarily involves a bala_ncm% process
which in the case of applications'for a jjs:
having substantial discretionary authority

2G. See City of Kodiak v. Jackson, 584 P.2d
1130, 1132 (Alaska 1978).

We ni'roc with

27. AMC 5 1.05.040 provides:

The sections, paragraphs, sentences, claus-
es and phrases of this code are severable, and
if any phrase, clause, sentence, paragraph or
section of this code is declared unconstitu-
tional by the valid judgment or decree of any
court of competent Jurisdiction, such uncon-
stiiuiionnlity shall not affect any of the re-
maining phrases, clauses, seniences, para-
graphs and sections of this code.

28. AS 44.G2.310 provides:

Agency meetings public, (a) All meetings
of a legislative body, of a board of regents, or
of an administrative body, board, commis-
sion. committee, subcommittee, authority,
council, agency, or other organization, in-
cluding subordinate units of the above
groups, of the slate or any of its political
subdivisions, including but not limited to mu-
nicipalities. boroughs, school boards, and all
other boards, ngencies, assemblies, councils,
departments, divisions, bureaus, conim's-

AJttktKrp S3S M2PJH- 10

Anchorage ordinance prohibits such disclo-
sure it Is directly inconsistent with state
law and cannot be accorded substantive ef-
fect. It is therefore invalid.?*

This docs not mean that the remainder of
AMC § 390 must fall. That result would
Pe unwarranted, fer the provisions of the
ordinance are plainly meant to be severa-
ble.z Nor does this conclusion call into
question the power of Anchorage to enact
an ordinance dealing with the disclosure of
i)ubllc records which i consistent with state
aw. Existing stale law is neither so de-
tailed nor comprehensive as to permit an
inference that the legislature intended to
OClc.léPy this field to the exclusion of munici-
alities,
P\Zd 890. 897 (A'&Ska 19&)) Alaska Board
tif Fish <£’Game [. Thomas, @5 P2d ].1.91
(Alaska 1981).

DELIBERATIONS IN EXECUTIVE
SESSION

14! In kenai the court enjoined the Cit
front "any deliberations toward appoint-
ment of f utK manager unless those delib-
erations are held in compliance” with the
prubllc meetings law, AS 44.62.310-.312a
he court held that such delilterations "are
nol within any of the exemptions of AS

sions or organizations, advisory or otherwise,
of ihe Slate or local government supported in
whole or in part by public money or authoriz-
ed to spend public money, are open to the
public except as otherwise provided by this
section. Except when voice votes arc autho-
rized, lhe vote shall be conducted in such a
manner lhat the public may know the vote of
each person entitled lo vote.- This section
does nol apply to any votes required to be
taken lo organize the afore-mentioned bod-
ies.

(b) If excepted subjects are to be discussed
ul a meeting, the meeting must first be con-
vened as a public meeting and the question of
holding an executive session to discuas mat-
ters that come within the exceptions con-
tained In (cj of this section shall be deter-
mined by a majority vole of the body. No
subjects may be considered at the executive
session except those mentioned in the motion
calling for the executive se. sion unless auxil-
iary lo the mail, question. No action may be
taken at the executive session.

(c) The following excepted subjects may
be discussed in an executive session:

See welislcr V. Bechtel, Inc., el
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ml4623100)" relating to subjects which may
be discussed in executive session. The Cit

of Kenai appeals from this ruling, contend-
ing that § .310{c’(2) which permits the dis-
cussion in executive session of “subjects
that tend to prejudice the reputation and
character of any person" is applicable.

The appellee does not contend that the
City Council may never go into executive
session when discussing city manager appli-
cants. It argues that generally such discus-
sions do not have a tendency lo tlamagc the
reputation of the applicants, and that the
City erred in routinely convening executive
Sessions.

Appellee's readin% of the statute is nol
without a degree of merit. Ordinarily an
applicant's reputation will not he dama?.e.d
by a public discussion of his or her qualifi-
cations relating to experience, education
and background or by a comparison of them
with those of other candidates. However, a
discussion of [crsonal characteristics anil

(1) matters, the immediate knowledge of
which would clearly have an adverse effect
upon the finances of the government unit:

() subjects that tend to prejudice the rep-
utation and character of any person, provid-
ed the person may request a public discus-
sion;

(3) matters which by law. municipal char-
ter, or ordinance are required to be confiden-
tial.

(d) This section does not apply to

(1) judicial or quasi-judicial bodies when
holding a meeting solely to make a decision
in an adjudicatory' proceeding;

(2) juries;

(3) parole or pardon boards:

(1) meetings of a hospital medical staff, or

(5) meetings of the governing body of any
committee of a hospital when holding a meet-
ing solely to act upon matters of professional
qualifications, privileges or discipline.

(e> Reasonable public nolice shall be given
for all meetings required to be open under
th;s section.

(0 Action taken 's.ontrary to this section is
void.

AS -44.C2.312 pro< ides:

Slate policy regarding meetings, (a) It is
thi policy of the stsle that

(1) the govcrnmrntnl units mentioned In
AS -x-1.62.310(a) ex,si to aid In the conduct of
the people's business;

(2j it is the intent of the law (hat actions of
those units be taken openly and that their
deliberations be conducted openly;

—(-m
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habits may well carry a risk that the appli-
cant's reputation will be compromised.
Such a risk is especially acute where the
qualities of several applicants are being
compared. We believe therefore that the
City Council was authorized by § .310(C))
to meet in executive session while discuss-
ing the personal characteristics of the appli-
cants.” To the extent that the order of the
court prohibits this, it must Pe reversed.*

Accordingly, in Anchorage, the order of
the superior “court is AFFIRMED; in ke-
weai, the order of the sujierior court is AF-
FIRMED in part and REVERSED in parL

CONNOR, J., dissents in part.

RURKE and COMPTON, JJ.. not partici-
pating.

CONNOR, Justice, dissenting in part.

| dissent from the majority opinion. In
my view the phrase “all agencies and de-
partments" does not encompass municipal
agencies.

3) Illie people of this state do not yield

their sovereignty lo the agencies which serve
them;

(1) the people, in delegating authority, do
nol give their public servants the right to
decide what is good for the people to know
and v-'hat is not good for them to know;

(5) the people's nght to remain informed
shall in- protected so that they may retain
control ovei the instruments they have creat-
ed.

(b) AS 41.62.310(c)(1) shall be construed

e narrowly in order to effectuate the policy
slated in (a) of this section and avoid unnec-
essary executive sessions.

29. Care should be taken, of course, to observe
the procedures for convening executive ses-
sions set out in § .310(b): The meeting must
first be convened as public; tie question of
holding an executive session concerning ex-
cepted subjects must be determined by majori-
ty vole; on>y excepted subjects, end only those
mentioned in the motion calling for the execu-
tive session, may be considered in the execu-
tive session; and no action may be taken at the
executive session.

30. In Anchorage we are asked lo review the
trial court's conclusion that 'he selection com-
mittee of the mayor was a committee covered
by AS 44.62.310. We decline to do so because
no part of the order issued by the court was
based on that conclusion and review would be
merely advisory.
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from:

Pete Spivev, Press Secretary oate: November 9, 1983
Office of the Governor

fileno: 366_250_84

TELEPHONE NO: 465-3600

Norman C. Gorsuch subject: Disclosure of re—
Attorney General sumes of state offi

cers and employees

You have inquired whether rhp-Governorls Office is au-

thorized to release copies of_resumes of its officers and employ-

ees upon

request ot"™a. nrivajte. citizen or"~am"member of the press.

The answer 1is no.

AS 39.25.080 provides:

PUBLIC RECORDS. (@) State personnel rec—
ords, including employment applications and exam—
inationmaterials, are confidential and are not
open to public 1inspection except as provided 1in
this section.

(b) The folloxfing information 1is available
for public inspection, subject to reasonable regu—
lations on thetime and manner of 1inspection:

&N the names and position titles of
all state employees;

2 the position held by a state em—
ployee ;

(3) prior positions held by a state
em> oyee;

(4) whether a state employee 11?7 in the
classified, partially exempt, or exempt service;

(5) the dates of appointment and sepa—
ration of a state employee; and

(6) the compensation authorized for a
state employee.

(c) A state employee has the right to exam—
ine the employee™s own personnel files and may
authorize others to examine those files.



Pete Spivey, Press Secretary Movember 9, 1983
Office of the Governor Page #2
366-250-84

(d) An applicant for state employment who
appeals an examination score may review written
examination questions relating to the examination
unless the questions are to be used in future ex—
aminations .

Thus, from the records your office maintains on employees, you
may disclose only the items enumerated in AS 39.25.080(b).

You should rote that AS 39.25.080(c) provides that the
employee may choose to disclose personnel records pertaining to
him or ner. The person seeking the information should be in—
formed that it is the employee alone who has the _ri,ghr to _~llnw
public or press access to their personnel records; if the employ—
ee permits 1it, resumes or employment applications may be dis—
closed.

TMI/pjag






844.27.054 State Government 844.27.060

funds from individuals, foundations, corporations, and other
organizations or institutions for the purpose of furthering the
educational objectives of the council’s programs; to make and sign
agreements and to do and perform any acts necessary to carry out the
purposes of AS 44.27.040 — 44.27.058. The council may request and is
entitled to receive from any department, division, board, bureau,
commission, or agency of the state the assistance and data which will
enable it properly to carry out its powers and duties. The council is
authorized to receive state funds made nvailable for its purposes.
(Executive Order No. 44 § 4 (1980))

Sec. 44.27.054. Powers of chairman. Subject to available
appropriations the chairman may, with the concurrence ofa majority
of the council, employ necessary personnel and may contract for the
services of experts and other persons who muy be needed. (Executive
Order No. 44 § 4 (1980))

Sec. 44.27.056. Reports. The council shall report to the governor
and the legislature not later than November 1, 1966, and from time to
time thereafter. (Executive Order No. 44 S 4 (1980))

Sec. 44.27.058. National endowment funds. The council is the
official agencj of this state to receive and disburse funds made avail-
able by the National Endowment for the Arts. (Executive Order No. 44
§ 4 (1980))

Sec. 44.27.060. Art in public places fund, (a) The art in public
places fund is established. The council shall manage the fund.

(b) The commissioner ofudepartment responsible for the design and
construction ofa building or facility shall deposit into the art in public
places fund one percent of the construction costofa building or facility
which is exempt from the requirements of AS 35.27 und the exemption
is because

(1) the estimated construction cost of the building or facility is less
than $250,000; or

(2) the building or facility is not designed for substantial public use.

¢ The ccuncil muy use the money in the art in public places fund

(1) to commission or purchase a work of art which is to be made a
permanent part of, or placed on loan in, a building or facility owned or
leased by the stute which has substantial public use; and

(2) to meet expenses for a commissioned work ofart for a building
or facility which has substantial public use ifthe cost ofthe work ofart
exceeds the amount reserved under AS 35.27.020(c).

(d) In (c) of this section, "building" or "facility" means

(1)a building or facility of the state, us defined by AS 35.27.030(2),
which is designed for and which is subject to substantial public use; and

(2) a building or facility which is leased by the state and subject to
substantial public use. 8 ch 176 SLA 1980)

81



INTERIM OFFICCi
1024 WEST SIXTH AVENUE
ANCHORAGE. ALASKA 99901
(907) 274-2643

IN SESSIONiI
POUCH Vv
JUNEAU. ALASKA 0)311
(907) Aes”oej

DATE |

TIME: 1:00 P.M.,

ApreseutatiilJE
CHAIRMAN

{Mouse j8txte AMfmrs

ROOM 102

i. Call the meeting to order

t

A, NOTE'THE COMMITTEE MEMBERS PRESENT AND WELCOME THOSE
OBSERVING THE MEETING.

B. REMIND THOSE WHO HAVE NOT SIGNED-IN TO DO WHO WISH
TO.TESTIFY. AND REMIND THOSE GIVING TESTIMONY TO
SPEAK UP AND STATE-THEIR NAME; ADDRESS AND PHONE NUM-
BER BEFORE TALKING.

. Announce

legislation under consideration:

OTHER NOTES OR REMINDERS:

JVLnnb



Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.:_HB 519 Agency Affected: DOT&PF

Titlee Art work in pnbl i< Program Category Affected:
buildings

sponsor: Adams, Ward, Szymanski BRU, Program or Subprogram(s) Affected:

Requestor: House State Affairs

Date of Reauestl 1-23-v i

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 84 FY 85 FY 86
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
<& SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 CRANTS, CLAIMS
800 MISCELLANEOUS
TOTAL OPERATING

1 CAPITAL -0- -0 - LIT
( REVENUE |

FUNDING: (Thousands of Doll ars)
CENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By: R. Snell

Division: Director, psj?/-Central Region

Approved by Commissioner*Lp j~"/1A~MNUANCANG

FY 87

-0-

Phone:
Date:

Date:

Agency: Acting Deputy Commissioner - Statpwidr>

Distribution (by Agency preparing fiscal note):
Lenislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

FYy 88 FY 89

266-1462
1-24-83

1-24-8 3

1271783



FISCAL NOTE BACKUP
TO
HB 519

Under AS 35.27.020, the Department of Transportation and Public
Facilities is required to allocate either one half of one percent of
construction costs for artwork in thp of school construction, or
one percent of construction costs for all other facilities.

Under AS 44.27.060, the Department of Transportation and Public
Facilities is required to deposit in the Art In Public Places Fund,
either one half of one percent, or one percent of construction costs, to
the fund in the event a facility is exempt from artwork under

AS 35.27.



SECTION 13 - ARTKORN FOR PUBLIC BUILDINGS AND FACILITIES

NOTE: The following section is based cn DOT/?? Policy ana Procedure #28-8002
entitled "Procurer,ient of Artwork"for Public Buildings and Facilities”. Cories
of his Policy and Procedure are available apen. request.

13.0 PURPOSE

13.0.1 To promulgate standard departmental procedures for the selection
cf Artists and Artwork for public buildings and facilities.

13.2 POLICY

13.2.1 To select Artists and Artwork for public buildings and facilities
in an objective manner resulting in the acquisition of Artwork
consistent with A.S. 35.27, and 44.27.

13.3 DISTRIBUTION

13.3.1 All holders of the Policy and Procedures Manual and the Alaska
State Council on the Arts .(ASCA).

13.4 DEFINITIONS

13.4.1 Art-work - All original fonns cf visual art objects created by an

artist whidi nay include paintings, drawings, ceramics, fiberwork,
sculpture, graphics (net signage), murals, photographs, iretalwork,

. mixed media work, Ulimited edition original prints (net
reproductions) and Native, crafts objects.

“3.4.2 Artist - A practitioner in the visual ar"s, generally recognized
bv critics and peers. project Architect or r.ieinbor of the
Architect®s firm will not be considered an eligible artist.

13.4.3 Agreement - A legal document that prescribes legal, regulatory and
administrative provisions atfr tir.g the rights and obligations of
the parties and the work rr' sc-rvices (eg Artwork) to be provided.

13.4.4 .Architect - The project designer engaged by DOT/PP.

13.4.5 Prelect Nanaoer - DDT/F representative and Artist"s primary point
of contact with DDI/PF.

13.45 Client Acenov - The Department, Division, School District,
Municipality, etc., that generated the project for which funds are
denigrated for Artwork.*

13.4.7 Construction Cost, - The cost of building or facility construction
pprcvod by the State legislature, exclusive of the cost of land
acquisition, site investigat: n, design services, administration,

eguineent and any ether costs r.ct specifically incurred within

DE31QI SLATJAARD N.ANOAL - BUILDUPS ALGUST 1581
PART 1 EDITION 13 PAGE 1 OF 6



13.

13.

13.

13.

13.

13.

13.

DESIGN
PART

pp-hp,,

|dVI
the construction contract. Participatory construction funding bv
a Federal Agency of by the Division of Risk Management is net
included in such cost as used within this pr-xredure."

Pyfrilv. 3uildin?5 fiSg_Tagil®. "ies - Schools, office buildings, court
buildings, and other facilities designed for substantial public
use and vessels of the State ferry system.

DIAGRAM 0? PRCCSDjRS

Page 6 contains a summary diagram of this procedure. Each
activity is identified by two numbers (eg 19-20) which are
referenced in the procedural ai=" ..scion herein.

PP-CCEDURE

(Activity 1-2) Following each legislative session, D3T/PF
(Planning ard Programming) provides ASCA with an informal summary
of capital projects which identifies proposed buildings and
facilities for which Artwork may be required.

(Activity 2-3) DDT/P? (Design and Construction Regions) assigns a
Project Manager for e ch building and facility, who will
concurrently initiate this procedure for procurement of Artwork
and the selection procedure (? « ? 23-£000) fcr architectural
services.

(Activity 3-4) Project Manager and the designated Client"s
representative fcr the project decide if a percentage (amount) for
public .Artwork is required in accordance with 735.17.020 and
44 .27.050. The amount “for public Artwork shall be at least one
percent of the construction cost.

A. IT a project consists of new construction or
ru/odel/tenovation of existing building or facility, the
amount for public Artwork 1is required. However,
remodel/renovation does not include maintenance, repair,
cede upgrade, heating r<novation, etc.

B. If the estimated construction cost is $250,000 or less or if
Ihe building or facility is not for substantial public use,
the amount for public Artwork shall be deposited in the Art
in Public Places Fund after ;ir.al acceptance of the facility
(paragraph 6.14).

C. If the estimated construction cost is greater than $250,000,
the amour.l; for pthlic Artwork shall be expended only fcr the
actual costs cf design (which ray include engineering for
the Artwork 1itself, exclusive of the architectural
engineering design of the facility or site where the Artwork
will be displayed), production and mounting cf Artwork nnd
direct administrative costs of _Artists. Administrative
costs of DJT/IF, ASCA and the .Architect related to Artwork,
>osts related to a dcoicatj.cn or "unveiling” cf Artwork, and

A1"DAED MAITUAL - HJTIDINGS Ar.GuST 1981

SICTIOM 13 PAGE 2 CF G



the Client Agency™s maintenance and recurring operational

eutility costs shall not be charged to the amount for public
Artwork.

13.S.4 (Activity 4-5) Project Manager establishes in writing an Artwork
Selection Committee consisting of the Project Manager
Chadlmpersom} and a desifnated Individual firo ASOA; the ®lient and
the Architect. If vie amount fcr public Artwork exceeds $50,000
for a building or facility, the Commissioner may appoint one
additional member and the five designated persons may elect to add
one community representative to the On.,aittee. Project Manager
must notify the Commissioner if Artwork will exceed $50 ..000 "to
determine if such additional committee members will be ces: coated.
These Individuals may receive assistance from facility users,
community representatives, public art panel members or the ASCA
Visual Arts Council; however, the Artwork Selection Committee
shall consist cnly of the designated (4-0) individuals.

13.S.5 (Activity 5-6) Architect (or Ccnm.” "me if an Architect is not
engaged) develops Artwork criteria (arch.". .eckural and engineering
constraints) curing schematic and design development phases, In
coordira:;on with the Committee, and includes provisions in the-
Censtri on Cccirrranfs to EStargrate selected Arbvork.

The Architect"s acreament with DOT/P? may require the above
services only or it may include additional provisions fcr
the Architect to manage Artwork procurement by directly
entering into contracts with Artists approved by the
Ccmmitte-e; the I-.tter is preferred.

The Architect™s compensation should be a negotiated fixed
fee or fixed hourly r- tas for the Architect"s direct labor
plus any allowable reimbursable expense®s plus the
Architect"s direct cost of any approved subcontracts with
Ani-*, -s. If an amount oiual to 110% of the amount for public
Artwor.. plus an estrr.tc.-d a:aw:nt for associated :cimbur.cable
expenses is established in the Architect"s Agreement, aii

Amnnfmr-nt to the Architect”™s Agree?rent (reference paragraph
6.10) may not be nocesr.-ry after A.riwoi:!; is selected.

.13.6.6 (Activity 10-11) Option for purchase of existing Artwork.
Committee may, without or after soliciting nr ev.al® ition Artists®
proposals, select existing Artwork for the project. In such

cases, the Project Manager shall arrange fcr pro Givent, delivery
and "antallatlon. Purchase shall not be made prior to award of a
construction contract for the facility.

13.6.7 (Activity 6-7) If existing Artwork is not selected, Project
Manager prepares an advertisement for Altint"s proposals
incorporating the Architect®™ ; criteria ana .the desires of the
Committee. ASCA distributes the advertis orient, rc-ceivas all
Artist™s proposals, eliminates inappropriate sibmittnls to the
7felection Committee. A mh rovertisement must include the
following:

HZSIKI STA.-JDASD MAbuAL PjIAAIPAS AUILbT 1321
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A. Instructions for submittal (format, content, time, date,

eplace) and an explanation cf the selection process to be
used (eg Design Construction - paragraph 6.SA)

E. Identification cf the project, generally desired form cf
Artwork, architectural and engineering constraints,
anticipated engineering support (eg structural analysis of a
sculpture) which the Artist may be required to obtain and
insurance coverages which will be required.

C. Any information and/cr assis®-ance to be furnished by ethers
a i b whesn.

D. Maximum amount of funding for Artwork with a statement that
actual price to be paid the Artist(s) shall be negotiated.

E. Information for obtaining a cop*/ of the Agreement to bo
used.
13.6.3 (Activities 8-13 £ 3-12) Following review and evaluation of

Artist"s proposals, the Committee m.y select existing Artworks
(paragraph 6.6) , select .Artist(s) or elect to conduct a Design
Competition among several designated Artists based on their
conceptual design submitted with proposals.

A. IT a Design Competitions if to be held, the Architect or the
Project Hanger shall contract with each designated Artist in
accordance with paragraph 6.10 and shall include a provision
addressing th,e Design Compatit. "on and stating that the
Agreement given a Notice to Proceed for production of the
Artwork contingent upon the results of the "Design
Competition, The Selection (o;.,aittee shall establish
requirements and procedures for "-ha Design Ccmrat.ition.

3. Alaska resident Artists shall be selected where they are
available and qualified, in accordance with AS.35.020(g) and
36.10.010.
13.5.9 (Activity 13-14) Project Manager shall obtain Negotiation

Authority fer the selected Artist(Y) in acc rdance with Delegation
of Authority P U P 10-0017. Approval for Negotiaticns (AFN),
*LOT/1f Form 25A2151, shall be used*/

13.6.70 (Activities 14-15 s 16-17) If existing Artwork is not selected,
the Architect or Project Kona”r shell contract with designated
Artist(s) . Architect-Artist Agreements must contain provisions
required by the Selection Ccsmittee end must contain provisions
roquircu by the Selection Committee and must be approved by the
Project Manager prior to execution. COT/PF - Artist Agreements
must be executed using PO"i7PF standard forms consisting cf the
Essie Aurecmnt (Form ?.5A:151), Appendix A - Ceneral Conditions for
Artwork (Form 24A263), Appendix 3 - Statement of Services for
Artwork (From 2SA264), Appendix C - Easis of Compensation for
Artwork (Form 7.5A265) end Appendix D = Catalogue Wnckuheat (Form
25A2C6) .

r.feign siandapd minifl - fuildinis alsust issi



13.6.11

13.6.12

13.6..13

13.6.14

13.7

1.3.7.1

ry.7.ci
Al X 1

(Activity 17-18) Project Manager shall withhold Notice to Proceed
to the Architect of if;.Artist (8 fcr Artwork production until a
construction contract fcr the building cr facility is awarded and
shall attenpt to insure that Artwork design is completed and

approved by the Coiiurd-tee prior to bidding for the construction
contract.

(Activity 18-19) Following receipt of Notice to Proceed,
A-rtist(s) will produce, deliver and install Artwork in accordance
with Agreement (s) . The Architect cr Project Manager shall
coordinate delive:y/installation with construction progress of the
building or facility.

(Activity 19-20) Cemittee cr its designated representative si;all
view the completed Artwork (s) installed Within the building or
facility and provide written approval and acceptance to the
Project Manager. The Artist(s) may then receive final payment
contingent upon receipt by the Project hanger cf the documentation
r .cuircd fcr “he public Artv/ork program in accordance with the
Artwork Agre-einent(s) . Client Agency owns Artwork after
installation and final acceptance of tine building cr facility".

(Activity 20-21) ~Upon final acceptance of the building or
facility, the unused as-urnt for public Artwork shall be placed in
vie Art in Public Places Fund (amount n to emceed one percent cf
Me sum of the otiginal construction contract plus construction
contingency, unless construction change orders < eranged the
original program cf the ; jor activities for which the building or
facility was constructed in which case the amount si;all equal one
percent of the construction contract plus the. applicable change
orders.)

yiIPLM_~tJIVXiON

P.ugional Dir-..atom are responsible? for coordinating with ASCA and
cstabli.hing any supplomentarv procedures necessary to augment

this Department: procedure as .pplicable to each region®s
functions.

ar.T-r.ABD Wirj--.r, - hm:yziz;s algost isai
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JIATE Ul ALASKA

2fl-nnn2
department OF transportation AND PUBLIC FAGUI £tf e tivo Oalt of 6
potter A hi D PROCEDURES December 1, 1931
NUilJtCT SupMU'wti t t* 2 No. OAl¢j
Procurement of Artwork for Public Bui Idings-and \\IA N/A
Fac ili ties XfrXoV — cfYy
0i VISION SECTON | JCHWP7EH TITLE /1
Support Services Contracts Administration Procedure
1.0 PURPOSE
1.1 Tb promulgate standard departmental procedures for the selection of Artists and

4.6

4.7

4.3

Artwork for public ouildinos and facilities.
pPoLICY

To select Artists and Artwork for public buildings and facilities in an ob—
jective manner resulting in the acquisition of Artwork consistent with
A.S. 35-27, and 4*1.27.

DISTRIBUTION

All holders of the Policy and Procedures Manual and the Alaska State Council
on the Arts (ASCA).

DEFINITIONS

Artwork - All original forms of visual art objects created by an Artist

which may 1include paintings, drawings, ceramics, fiberwo.k, sculpture,
graphics (net signage), murals, photographs, metalwork, mixed media work,
limited edition original prints (not"reproduct ions) and Native crafts objects.

Ar tist - A practitioner in the visual arts, generally recognized by critics
and peers. A project Architect or a member of the Architect®"s firm will
not oo considered an eligible artist.

Aoreonenl - A legal document that prescribes local, regulatory and admini—
strative previsions affecting the rights and obligations of the parties end
the work or services (eg Artwork) to be provided.

Arc jiitect - The project designer engaged by DOT/PF.

Project Manager - DOT/PF representative and Artist"s primary point of
contact with DOT/PF.

Cl ienc_An".*ncy - The Department, Division, School District, Municipality, etc.,
ti.ut generated the project for which funds are designated for Artwork.

CcenT ruction Cos t - The cost of building or facility construct ion approved
by thi! State legislature, exclusive o cost Ci land acquisition, site
investigation, design services, administration, equipmentand any other
costs not specifically incurred within the construction contract. Partici —
patory ccns true tion fundi i by a F sk ral Agency or by the Division of Risk
Management is not included in such clst as used within this procedure.

Public Buildings and Fac ilities - Schools, office buildings, court buildings
and other facilities designed fer substantial public use and vessels of the

3fate ferry system.
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Procurement cf Artwork for .Public Buildings and N/A N/A

Fac ilities

DIVISION SECTION JHAPTER TITLE
Support Services Contracts Administrati Procedure

5-0 D IAGP,/AM OF PROCEDURE

5.1 Page 6 contains a sum; wy diagram of this procedure. Each activity Iis
identified by two nu.v s (eg 19-20) which are referenced in the procedural
discussion herein.

6.0 PROCEDURE

6.1 (Activity 1-2) Following each legislative session, DOT/PF (Planning and
Programming) provides ASCA with an informal summary of capitall prejmcts which
identifies proposed buildings and facilities for which Artwork hmay be required

6.2 (Activity 2-3) DOT/PF (Design and Construction Regions) assigns a Project
Manager for each building and facility, who will concurrently initiate this
procedure for procurement of Artwork and the selection procedure (Pc-P 23-30C0)
for architectural services.

6.3 (Activity 3-4) Project Manager and the designated Client"s representative
for The project decide 1if a percentage, (amount) for public Artwork 1is
required in accordance with A35-17-020 and 44.27.060. The amount for
public Artwork shall be at least one percent of the construction cost.

A. If a project consists of new construction or remodel/renovation of
existing building or facility, the amount for public Artwork 1is required. ~
However ,*remodel/renovation does not include maintenance, repair, code
upgrade, heating renovation, etc.

B. If the estimated construction cost is $250,000 or less or if the building or
facility 1is not for substantial public use, the amount for public Artv.ork
shall be deposited in the Art in Public Places Fund after final acceptance
of the facility (paragraph 6.14).

C. If the estimated construction cost is greater than $250,000, the amount for
public Artwork shall be expended only for the actual costs or design (which
n. y include engineering for the Artwork itself, exclusive or the architectural
engineering design of the facility or site where the Artv.ork will be displayed),
production and mounting of Artwork and direct administrative costs of Artists.
Administrative costs of DOT/PF, ASCA and the Architect related to network,
costs related to a dedication or "unveiling” of Artwork, and the C ient
Agency % irdintananee and recurring operational utility costs shall not be
charged to the amount fo public Artwork.
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DIVISION SECTION ICHAPTEP. TITLE ()
Suyoort Services Contracts Administration Procedure

6.4  (Activity 4-5) Project Manager establishes in writing an Artwork Selection
Committee consisting of the Project Manager (Chairperson) and a designated
Individual from ASCA, the Client and the Architect. If the amount for
public Artwork exceeds $50,000 for a buiicing or facility, the Commissioner
may appoint one additional member and the five designated persons may elect
to add cne community representative to the Committee. Project Manager must
notify the Commissioner if Artwork will exceed $50,000 to determine if such
additional committee members v/ill be designated. These individuals may
receive assistance from facility users, community representatives,
public art panel members or the ASCA Visual Arts Council; however, the
Artv.ork Selection Committee shall consist only of the designated (4-6) 1in—
dividuals.

6.5 (Activity 5-6) Architect (or Committee if an Architect is not engaged)
develops Artwork criteria (architectural and engineering constraints)
during schematic and design development phases, 1in coordination with
the Committee, and includes proviso .s in the Construction Documents to
integrate selected Artwork.

A Iny Architect"s agreement with DOT/PF may require the above services only
or it may include additional provisions fcr the Architect to manage Artv.ork
procurement by directly entering into corn, acts with Artists approved by
the C -mmittee; the latter is preferred.

l.. The Architect"s compensa.ion should be a negotiated fixed fee or fixed
hourly rates for the Architect"s direct labor plus any allowable reimbursable
expenses plus the Architect®"s direct cost of any approved subcontracts with
Artists. If an amount equal to 110~ of the amount for public Artwork plus an
estimated amount for associated reimbursable expenses 1is established in the
Architect™s Agreement, an Amendment to the Architect"s Agreement (reference
paragraph 6.10) may not be necessary after Artwork 1is selected.

(Activity 10-il) Option for purchase of existing Art. ork. Ccmnittee may,
without or after soliciting and evaluating Artists® proposals, select
existing Artwork for the project. In such cases, the Project Manager shall
arrange for procur-ment, delivery and installation. Purchase shall not be
made prior to award of a construction contract for the facility.

6.7 (a.tlvlyy 6-7) existing Artwork is not selected, rojectt Manager prepares
an advertisement for Artist"s proposals incorporating the Arcn:' -oi's
criteria and the desires of the Committee. ASCA distribu :es 1 advert isement,
receives all Artist e llmmates Inapr Oprlate el tals and
presents acceptable proposals and a summary of the eliminated submittals
to the Selection Committee. Each advertisement must include the following

A Irstrue 1lons for submittal (format, content, time, date, place) .:nJ an
ixplanaticn | selection process to be used (en D<
paragraph 6.cA).
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Identification of the project, generally desired form of Artwork,
architectural and engineering constraints, anticipated engineering support
(eg -structural analysis of a sculpture) which the Artist may be required
to obtain and 1insurance coverages which will be required.

Any information and/or assistance to be furnished by others and by whom.

Maximum amount of funding for Artwork with a statement that actual price
to he paid the Artist(s) shall be negotiated.

Information for obtaining a copy of the Agreement to be used.

(Activities 8-13 £ 2~12) Following review and evaluation of Artists”
proposals, the Committee nay select existing Artworks (paragraph 6.6),
select Artist(s) or elect to conduct a Design Competition mong several
designated Artists based con their conceptual design submitted with
propose 1Is.

If a Design Competition is to be held, the Architect or the Project Manager
shall contract with each designated Artist 1in accordance with paragraph 6.10
. d shall include a provision addressing the Design Competition. and stating
that the Agreement may be terminated following completion of the design
phase or the Artist given a Notice to Proceed for production of the Artwork
contingent upon the results of the Design Competition. The Selection
Committee shall establish requirements and procedures for the Design

Competi tion.

Alaska resident Artists shall bo sck.ctcd where they are available and
qualified, 1in accordance with AS.35.27.020(g) and 36.10.010.

(Activity 13-1*) Project Manager shall obtain Negotiation Authority for
the selected Arcisi(s) in accordance with Del ration of Authority PDbP
"0-0017. Approval for Negotiations (AFK)» DOI*/iV Form 25*251 , shall be
used.

(Activities 14-15 S 16-17) |If existing Artwork is net selected, the
eArchitect or Project Manager shall contract with designated Artist(s).
Archiveet-Artist Agreements must contain provisions required by the

lact.ion Committee and must be approved by the Project Manager prior to
execution. DOT/PF - Artist Agreement, must be executed using DOT/PF
» ferns consisting of the Basic A <cement (Form 25A261),

Appendix A - General Conditions for Artw k (Perm 25A?.63), Appendix C -
6tat. ricnf of Services for Artwork (Form 25A2G4), Appendix C - Basis of
*arp-nrvc ion for Artwork (Fotn 2SA265) «nd Appendix D - Catalogue

>rksh . ;i (Form 25A266).
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6.11 (Activity 17-12) Project Manager shall withhold Notice to Proceed to
the Architect or the Artist(s) fcr Artwork production until £ construction
contract for the building or facility is awarded and shall attempt to
insure that Artwork design is completed and approved by the Committee
prior to bidding for the construction contract.

6.12 (Activity 1S-1S) Following receipt of Notice to Proceed, Artist(s) will
produce, deliver and install Artwork in accordance with Agreement(s). The
Architect or Project Manager shall coordinate delivery/installation with
construction progress cf the _building or facility.

6.13 (Activity 13-20) Committee or its designated representative shall view
the completed Artwork(s) installed within the building or facility and
provide written approval and acceptance to the Project Manager. The
Artist(s) may then receive final payment contingent upon receipt by the
Project Manager of the documentation required for the public Artwork
program in accordance with the Artwork Agreement(s). Client Agency owns
Artwork after installation and final acceptance of the building or facility.

6. »» (Activity 20-21) Upon final acceptance of the building or facility, the
unused amou V.. for public Artwork shall bi placed in the Art in Public
Places Fund (amount not to exceed one percent of the sum of the original
construction contract plus construction contingency, unless construction
change orders changed the original program of the major activities for
which the building or facility was constructed 1in which cate the amount
shall equal one percent of the construction contract plus the applicable

change orders.)

7.0 IMPLEMENTATION

7 1 Regional Directors are responsible for coordinating wi.h ASCA and establishing
any supplementary procedures necessary to .augment this Department p.occ.<luro as

ipp “cable to each region®s functions.
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State of Alaska

to: The Honorable Marshall L. Lind date: September 22, 1982
Commissioner
Department of Education FILE No: J66-511-82

TELEPHONE NoO: 465-3603

from: WILSON L. CONDON subject: Applicability of
ATTORNEY GENERAL AS 35.27 to Public
Schools
By* <H5n”s H. F.obejrtson If -y

Assistant Attorney General

You have asked whether AS 35.27. which mandates the
acquisition of art works for use in state buildings and facili—
ties, applies to the following school facilities: (1) school
facilities financed and constructed by the State of Alaska, but
owned by school districts; (2) school facilities financed by the
State of Alaska, but constructed and owned by school districts;
3) school facilities financed, constructed and owned by
municipalities; and (4) school facilities constructed and owned
by municipalities, but partially financed under AS 43.18.105-135.

The answer to your question 1is readily apparent fronm
the relevant statutes. Although AS 35.27.010 broadly refers to
the use of "a portion of appropriations for capital expendi—
tures”, the operative language of AS 35.27.020 and AS 357227.030
is more limited. AS 35.27.020 provides:

Sec. 35.27.020. ART REQUIREMENTS FOR PUB-—
LIC BUILDINGS AND FACILITIES. (a) A building
or facility constructed after June 30, 1975,
shall include works of art, including but not
limited to sculptures, paintings, murals or.
objects relating to Native art.

(b) The department, before preparing plans
and specifications for buildings and facili—
ties, shall consult with the Alaska State
Council on the Arts regarding the desira—
bility of inclusion of works of art.

(©) At least one percent or, 1in the case
of a rural school facility, at least one-half
of one percent of the construction cost of a
building or facility approved for con—
struction by the legislature after September
1, 1977, will be reserved for the following
purposes: the design, construction, mounting
and administration of works of art in a

0?-0PIA(Rfv.TQ/?9»
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school, office building, vessel of the marine
highway system, or other building or facility
which is subject to substantial public use.

(d) A building or facility with an -
estimated construction cost of less than
$250,000 1is exempt from the requirements of
this chapter unless inclusion of works of art
in the design and construction of the
building or facility is specifically
authorized by the department.

|

(e) The artist who executes these works of
art shall be selected by the architect for
the department with the approval of the de—
partment, after consultation with the Alaska
State Council on the Arts and the principal
user of the public buildings or facilities.

(f) The artist who executes these works of
art in the public schools shall be selected
by the superintendent of a school district 1in
s?hich a public school is to be built with the
approval of the school board. Should the
department find in the best 1interest of the
state that the selection of the artist who
executes these works of art by the
superintendent may result 1in a cost overrun
to the state or delay of construction, the
department sha 1 make the selection of the
artist in consultation with * the
superintendent. e -

(g) The architect, .superintendent, depart-—
ment, and the Alaska State Council on the
Arts shall encourage the use of state cul-—
tural resources in these art works and the
selection of Alaska resident artists for the
commission of these art works.

AS 35.27.030 provides, 1in relevant part:

Sec. 35727.030. DEFINITIONS. In this
chapter

(&) "department” means the Department of
Transportation and Public Facilities;



(2) "building” or “facility™ means a
permanent improvement constructed by the de—
partment; the term *

(A) includes, but 1is not limited to,

(i) schools, office buildings, and
court buildings;

(ii) other buildings which the com—
missioner determines are designed for sub-—
stantial public use;

(ii1) boats and vessels of the
marine highway system;

(iv) transportation facilities
which accommodate "traveling passengers;

(B) excludes other transportation
facilities.

The first statute addresses the acquisition of art works for
state "buildings™ and "facilities™. The second limits the. scope
of those terms to improvements "constructed by" the Department of
Transportation and Public Facilities.

In light of the foregoing, we <conclude that AS 35.27
applies only to school facilities constructed by the Department

of Transportation and Public Facilities. We wish to emphasize,
however, that nothing 1in AS 35.27 precludes the -acquisition of
art works for use 1in other structures. Incorporating art works

into schools not constructed by the Department of Transportation
and Public Facilities would, moreover, appear to promote the
policy articulated in AS 35.27.010.

ITf you have any questions, or wish to seek amendment of
AS 35.27, please do not hesitate to contact this office.

THR/jal

cc: Alaska State Council
on the Arts



1 ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Jjneau, Alaska 99811

(9'/7) 465-3991
November 10, 1983
MEVORANDLM
TO. Representative Al Adams
ROV Nancy Pease cA&yimj, 'fttajuu
Legislative Analysts
RE Art in Public Places Program

Research Request 83-228

&
Louann Cutler of your staff requested that we provide records of the art-
work purchased by the State under Its Percent for Art in Public Places
Program. She asked for a description of each individual work of art,
the building and city where it is located, the cost, and the nanme of the

artist.

Asyou msy Kk nowWT i fi> chI"TsTpTongl|rcr|gfna|£edan’\97’\
withJ:he.Si~L J X Xu-x * X . J
'for' public

worics or

for art -is .depos 1ted friTEHe~rOfTIPublTcMNVees*FundTVCStnceTtthe "prc-
brﬂ ce tIdhr"fuTIsMe"Kmspent ‘at-teastr$iil811,659.20 ;0ir&rv for
ipu

—————==ir e

We forwarded to you on November 7 a record of individual art acquisitions
provided to us by Christine D'Arcy, Executive Director of the Alaska State
Council on the Arts. This list, categoLzmg Individual acquisitions by
the school district or city where each displayed™appear”™o be the

most current and complete information available. ’\e“State"ageriq/“vrespGn"}
vsib'te”or, administering the programi (the Department Vf Transportation and ™
Public Facilities) VPoVi‘'dedw!oHth "identical .Information on‘'non-school *
facl Uties a.long h lIchpy’\rltlepartu|entaT’\r0cedures for”l'pprovmg’T "
ancTsel ecting~acqu ns under ‘the fTrogramJsee ‘attachment).

You may notice that the list doesn't mention any artwork acquired for
the Juneau or Sitka School Districts or for Municipal public facilities
In Anchorage. According to Ms. D'Arcy, the Juneau and Sitka“SchooT'J

».. -.Districts have apparently not complled with the State“reqUlrement.



Representative Adans
November 10, 1983
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the other hand,
art™h”~publ ic pTaces "under;flts£jovm;—Mua].cY’\"pe1’\c’\‘£"'for-'art program”
This™program is similar to the State's, requiring that one percent of

Aommu'nTty'partTcipatld ~ j2B ™ D™Mn~”™ Pirector of fine Arts for the
Municipality'of'""AnchorageT~nprWfae more information on the operation
of the program or its acquisitions, if you are interested.

I hope this information is useful. Please let us know if you have any
guestions or if we can be of further assistance.

NP
Attachment



Artwork in Public Facilities Constructed or Renovated by
the Department of Transportation and Public Facilities

Central Region

Location Artwork Artist/Address Contract Price
Project Name/Project Number
Anchorage:
Anchorage Int'l Terminal/ Descending Flight  Gary Marx, Anchorage $46,000
H60004 Plane, sculpture
Sculpture Seth Seiderman, San Francisco $46,000
Fiber Dana Boussard, Montana $46,000
Anchorage Oil & Gas Addition Painting Marvin Mangus, Anchorage $3,950
HE0001
Cook Inlet Pre-Trial Facility Ceramic Sculpture Combs, Halibut Cove $55,000
H90619 Supergraphics Clark Mshier, Anchorage/ *30,000
Mark Hoffman, Seattle
Ceramic Relief Michelle Corder, Joint Ventur-:
w/Michael Sheppard, Soldotna $19,786-
Wall Painting Gary 0. Utermohle, College $20,000
Fort Richardson Fish Limestone Relief Keith Appel, Anchorage $18,000
Hatchery/H80364 Carved Panels Jim Schoppert, Carnation, WA $20,000
McLaughlin Youth Center Gm Wall Sculpture Allan Crawford, San Francisco $13,000
H90626
Pioneer Home Nursing Wing Fireweed, fiber Jeanrie Leffi..gwel 1, Anchorage $15,000
H90629 Wildflowers,
Painting Gail Parsons, Homer $15,000
Tapestry Charlotte Van Zant, Fairbanks $10,000
Stained Glass Michael Kennedy, Seattle $10,000
Wobod Panels Victor Hiles, Homer $17,000
Photo Piece Tony Rubey, Anchorage $10,000
Portable Wbrks
Collection Susan Ogle, Anchorage $7,700

Majorie Leavens, Anchorage
Nancy Taylor, Idaho

Arthur Higgins, Wasilla

Clark Mshier, Anchorage

Ed Nolde, Anchorage

Jam's Carty Neill, Eagle River
Marvin Mangus, Anchorage

Lynn Saupe, Kodiak

MA. Mi lins, Anchorage

Gary Lyon, Homer



Artwork corﬁn_ued

Central Region

Location
Project Name/Project Nummber

Eagle River:

Alaska Women's Facility
H60043

H land Mountain Correctional
Center/H60076

Kasilof;

Kasilof Fish Hatcherv
H60052

Kenai/Soldotna:

Soldotna Public Safety
Ho0621

Trail
H80331

Lake Fish Hatchery

Palmer:

Palmer Correctional Center

H60084

Seward:

Seward Armory Reconstruction
H60077

Artwork

Parrotgrass, fiber
untitled, bronze
Mountain Pod,
welded, sculpture

An Eagles View,
Fiber, assemblage
Aluminum Panels
Porcelain enamel
on steel panels

Crooked Creek
Allegory, limestone

Tapestry
Copper Panels

Steel Sculpture
Enanel on Steel

Carpet (collage)
Sculpture
Enamrel on Steel
Wall Graphics

Fiber Art

Artist/Address

Jeanne Leffingwell, Anchorage

Karen Olanna, Shishmaref
Arthur Higgins, Wasilla

Celia Anderson, Eagle River
Lorraine Alba, Anchorage
Ike Hay, Pennsylvania
Keith Appel, Anchorage

Keith Appel, Anchorage

Charlotte Van Zant, Anchorage

Harold Balazs, Washington
Carson Boyson, Petersburg
Harold Balazs, Washington

Nancy Stonington, ldaho
Harold Balazs, Washington
Harold Balazs, Washington
Kay Slusarenko, Oregon

Carolyn Strand, Anchorage

Contract Price

$8,000
$10,000
$10,000

$17,500
$5,000
$12,400
$7,500

$25,,000

$9,300
$2,000

$30,000
$30,000

$14,400
$20,000
$4,500
$4,475

$4,000



Northern Region

Location
Project Name/Project Number

Fairbanks;

Fairbanks Airport/Customs
H79028

Fairbanks Airport Expansion
H79352

Fairbanks Correctional

Center Expansion/H60071
Fairbanks Int'l Airport
HB80053

Fairbanks Public Safety
Bui 1di ng/H90620

Fairbanks Youth Facility
HO0624

Kotzebue:

Kotzebue Court Facility
H60011

Nore:

Norre Youth Facility/H90627
Tok:

Tok Facility Upgrade/H60114
Valdez:

Harborview Developmental
Center/H79359

Artwork

Ceramic Tile
Canvas

Canmera Photomural
Exterior

Sculpture
Fiber
Wall Painting
Fibers

Fiber Panels

Sculpture
Watered or Series
Canvas Series
Works Collection

Tapestry

Wood/Copper Relief

Cedar Relief
Panels (Batik)

Portable Works

Carved Panels

Drawing Series

Sculpture

Artist/Address

Polly Lee, Petersburg $4,000-™
Jane Brodrick, Fairbanks $5,000
Ron Klein, Juneau $27,000
4 finalists - no award . $80,CJ0
Melvin Olanna, Shishmaref $30,000
Carolyn Strand, Anchorage $10,000
Kay Slusarenko, Oregon $15,000

Charlotte Van Zant, Fairbanks $8,285

Jeanne Leffingwell, Anchorage $4,152— _

Gerald, Conaway, Anchorage $20,000
Dot Bardarson, Seward $5,250
William Kimura, Anchorage $5,250
Fairbanks Artists $5,30D

Charlotte Van Zant, Fairbanks $6,000

Robert Harper, Washington $6,000

James Schoppert, Fairbanks $3,500

Jennifer Bellingher, Idaho $2,400

(formerly Ketchikan)

Fairbanks Artists $2,500

Sandra Stolle, Selawik $1,200

Bill Ray, Juneau $8,000
Wanda Chin, Fairbanks $8,250
Lloyd Hamrol, California $34,000

Contract Price



Artwork continued

Southeastern Region

Location
Project Name/Project Number

Alaska Marine Highway:
MV Matanuska (ferry)
MV Taku (ferry)
Juneau:

Auke Bay Marine Terminal
H78002

Juneau Data Processing Ctr.
H60115

Juneau Woman/Child Detention
H80340

Ketchikan:

Ketchikan Regional Jail
H90628

Ketchikan Poineer Hone
H90630

Petersburg:

Petersburg Marine Terminal
H78004

Skagway:

Skagway Marine Terminal
H78016

Artwork

Collected Works

Collected Works

Alaska Seascape

Sculpture

Tapestry

Northern Harnony
Bronze Panels

Wall Piece
"To the Oyster/
Pearl Remains a

Grain of Sand"
Arctic Sentinels

Wall Hanging
Painting
Stained Glass
Wbod Carving
Tapestry

Devils Thumb

Chi 1koot Pass

Judith Aiello,

Artist/Address

Various Artists

Various Artists

Nancy Stonington, Idaho

Paul Sisko, New Jersy

Bridgette Cooper, Palmer

Oregon
Nathan Jackson, Ketchikan
Polly Lee, Petersburg
James Schoppert, Fairbanks

Carolyn Strand, Anchorage
Jennifer Bellinger, Idaho
Kenneth DeRoux, Juneau
Michael Kennedy, Washington

James Schoppert, Washington
Charlotte Van Zant, Fairbanks

Polly Lee, Petersburg

Carson Boyson, Petersburg

SSPP"*® *-

Contract Price

$10,000

$14,000

$5,300
$4,200

$2,400

$10,000
$16,000
$5,000
$4,000

$4,000
$5,000
$5,000
$5,000

$5,000
$9,000

$1,700

$6,000



NOTE:

SECTION 13 - ARTWORK FOR PUBLIC BUILDINGS AND FACILITIES

The following section is based on DOT/PF Policy and Procedure #28-8002

entitled "Procurement of Artwork®for Public Buildings and Facilities”. Copies
of this Policy and Procedure are available upon request.

13.0 PURPOSE

13.0. To promulgate standard departmental procedures for the selection
of Artists and Artwork for public buildings and facilities.

13.2 PQLICI

13.2. To select Artists and Artwork for public buildings and facilities
in an objective manner resulting in the acquisition of Artwork
consistent with A.S, 35.27, and 44.27.

13.3 DISTRIBUTION

13.3. All holders of the Policy and Procedures Manual cind the Alaska
«State Council on the Arts (ASCA).

13.4 DEFINITIONS

13.4. Artwork - AIl original forms cf visual art objects created by an
Artist which may include paintings, drawings, ceramics, fiberwork,
sculpture, graphics (not signage), murals, photographs, metalwork,

. mixed media work, Hlimited edition original prints (not
reproductions) and Native crafts objects.

13.4. e Artist - A practitioner in the visual arts, generally recognized
by critics and peers. A project Architect or member of the
Architect®s firm will not be considered an eligible artist.

13.4. Agreement; - A legal document that prescribes legal, regulatory and
administrative provisions affecting the rights and obligations of
the parties and the work or services (eg Artwork) to be provided.

13.4. .Architect - The project designer engaged by DOT/PF.

13.4. Project Manager - DOT/PF representative and Artist"s primary point
of contact with DOT/PF.

13.4. Client 7iaencv - The Department, Division, School District,
Municipality, etc., that generated the project for which funds are
designated for Artwork.*

13.4. Construction Cost - The cost of building or facility construction
approved by the State legislature, exclusive of the cost of land
acquisition, site investigation, design servicer, administration,
equipment and any other cos\s not specifically incurred within
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13.

13.

13.

13.

13.

13.

13.

i, (TE)

the construction contract. Participatory construction funding by
a Federal Agency of by the Division of Risk Management 1is not
included in such cost as used within this procedure.

Public.Buildings and Facilities - Schools, office buildings, court
buildings, and other facilities designed for substantial public
use jind vessels of the State ferry systenm.

DIAGRAM OF PROCEDURE

Page 6 contains a summary diagram ofthis procedure. Each
activity is identified by two numbers (eg 15-20) which are
referenced in the procedural discussion herein.

PROCEDURE

(Activity 1-2) Following each legislative session, DOT/PF

(Planning and Programming) provides ASCA with an informal summary
of capital projects which identifies proposed buildings and
facilities for which Artwork may be required.

(Activity 2-3) DOT/PF (Design and Construction Regions) assigns a
Project Manager for each building and facility, who will
concurrently initiate this procedure for procurenent of Artwork
and the selection procedure (PSP 28-8000) for architectural
services.

(Activity 3-4) Project Manager and the designated Client"s
representative for the project decide if a percentage (amount) for
public Artwork 1is required in accordance with A35.17.020 and
44 .27.060. The amount® for public Artwork shall be at least one
percent of the construction cost. “

A. IT a project consists of new construction or
remodel/renovation of existing building or facility, the
amount for public Artwork 1is required. However,
remodel/renovation does not include maintenance, repair,
code upgrade, heating renovation, etc.

B. If the estimated construction cost is $250,000 or less or if
the building or facility is not for substantial public use,
the amount for public Artwork shall be deposited in the Art
in Public Places Fund after final acceptance of the facility
(paragraph 6.14).

C. If the estimated construction cost is greater than $250,000,
the amount for public Artwork shall be expended only for the
actual costs of design (which may include engineering for
the Artwork itself, exclusive of the architectural
engineering design of the facility or site where the Artwork
will be displayed), production and mounting of Artwork and
direct administrative costs of Artists. Administrative
costs of DOT/PF, ASCA and the Architect related to Artwork,
costs related to a dedication or "unveiling”™ of Artwork, and
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the Client Agency®"s maintenance and recurring operational
e.utility costs shall not be charged to the amount for public
Artwork.

13.6.4 (Activity 4-5) Project Manager establishes in writing an Artwork
Selection Committee consisting of the Project Manager ~
(Chairperson) and a designated Individual fro ASCA, the Client and
the Architect. If the amount for public Artwork exceeds $50,000

e for a building or facility, the Commissioner may appoint one
additional member and the five designated persons may elect"to add
one community representative to the Canmittee. Project Manager
must notify the Commissioner if Artwork will exceed $50,000 to
determine if such additional committee members will be designated.
These individuals may receive assistance from facility users,
community representatives, public art panel members or the ASCA
Visual Arts Council; however, the Artwork Selection Committee
shall consist only of the designated (4-6) individuals.

13.6.3 (Activity 5-6) Architect (or Committee if an Architect is not
engaged) develops Artwork criteria (architectural and engineering
constraints) during schematic and design development phases, in
coordination with the Committee, and includes provisions in the
Construction Documents to intergrate selected Artwork.

A. The Architect"s agreement with DOT/PF may require the above
services only or it may includeadditional provisions for
the Architect to manage Artwork procurement by directly
entering into contracts with Artists approved by the
Canmittee; the latter is preferred.

B. The Architect®"s compensation should be a negotiated fixed
fee or fixed hourly rates for the Architect"s direct labor
plus any allowable reimbursable expense's plus the
Architect"s direct cost of any approved subcontracts with
Artists. If an amount equal to 110% of the orr"unt for public
.Artwork plus an estimated amount for associated reimbursable
expenses is established in the Architect"s Agreement, an

Amendment to the Architect"s Agreement (reference paragraph
6.10) may not be necessary after Artwork is selected.

13.6.6 (Activity 10-11) Potion for purchase of existing Artwork. e
Committee may, without or after soliciting and evaluation Artists®
proposals, select existing Artwork for the project. In such

cases, the Project Manager shall arrange for procurenent, delivery
and installation. Purchase shall not be made prior to award of a
construction contract for the facility.

13.6.7 (Activity 6-7) IT existing Artwork is not selected, Project
Manager prepares an advertisement for Artistes proposals
incorporating the Architect"s criteria and .the desires of the
Committee. ASCA distributes the advertisement, receives all
Artist"s proposals, eliminates inappropriate submittals to the

Selection Committee. Each advertisement must include the
following:
DESIGN STANDARD MANUAL - BUILDINGS AUGUST 1981
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eplace) and an explanation of the selection process to be
used (eg Design Construction - paragraph 6.8A)

B. Identification of the project, generally desired form of
Artwork, architectural and engineering constraints,
anticipated engineering support (eg structural analysis of a
sculpture) which the Artist may be required to obtain and
insurance coverages which will be required.

C. Any information and/or assistance to be furnished by others
and by whom.
D. Maximum amount of funding for Artwork with a statement that

actual price to be paid the Artist(s) shall be negotiated.

E. Information for obtaining a copy of the Agreement to be
used.
13.6.8 (Activities 8-13 & 9-12) Following review and evaluation of

Artist 3 proposals, the Committee may select existing Artworks
(paragraph 6.6) , select Artist(s) or elect to conduct a Design
Competition among several designated Artists based on their
conceptual design submitted with proposals.

A. IT a Design Competitions if to be held, theArchitect or the
Project Manger shall contract with each designated Artist in
accordance with paragraph 6.10 and shall Include a provision
addressing the Design Competition and stating that the
Agreement given a Notice to Proceed for production of the
Artwork contingent upon the results of the -Design
Competition. The Selection Committee shall establish
requirements and procedures for the Design Competition.

B. Alaska resident Artists shall be selected where they are
available and qualified, in accordance with AS.35.020(g) and
, 36.10.010.
13.6.9 (Activity 13-14) Project Manager shall obtain Negotiation

Authority for the selected Artist(s) in accordance with Delegation
of Authority P & P 10-0017. Approval for Negotiations (AFN),
"DOT/EF Form 25A251, shall be used.

13.6.10 (Activities 14-15 & 16-17) If existing Artwork is not selected,
the Architect or Project Manager shall contract with designated
Artist(s). Architect-Artist Agreements must contain provisions
required by the Selection Canmittee and must contain provisions
required by the Selection Committee and must be approved by the
Project Manager prior to execution. DOT/PF - Artist Agreements
must be executed using DOT/PF standard forms consisting of the
Basic Agreement (Form 25A261), Appendix A - General Conditions for
Artwork (Form 24A263) , Appendix B - Statement of Services for
Artwork (From 25A264), Appendix C - Basis of Compensation for
Artwork (Form 25A265) and Appendix D - Catalogue Worksheet (Form
25A266).
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13.6.11

13.6.12

13.6.13

13.6.14

13.7

13.7.1

(Activity 17-18) Project Manager shall withhold Notice to Proceed
to the Architect of the Artist (s) for Artwork production until a
construction contract for the building or facility is awarded and
shall attempt, to insure that Artwork design is completed and

.approved by the Committee prior to bidding for the construction
contract.

(Activity 18-19) Following receipt of Notice to Proceed,
Artist(s) will produce, deliver <ind install Artwork in accordance
with Agreement(s) . The Architect or Project Manager shall
coordinate delivery/installation with construction progress of the
building or facility.

(Activity 19-20) Committee or its designated representative shall
view the completed Artwork (s) installed within the building or
facility and provide written appro/al and acceptance to the
Project Manager. The Artist (s) may then receive final payment
contingent upon receipt by the Project Manger of the doc ®nentation
required for the public Artwork program in accordance with the
Artwork Agreement(s). Client Agency own# Artwork after
installation and final acceptance of the building or facility.

(Activity 20-21) <“Opon final acceptance of the building or
facility, the unused amount for public Artwork shall be placed in
the Art in Public Places Fund (amount not to exceed one percent of
the sum of the original® construction contract plus construction
contingency, unless construction change orders changed the
original program of the major activities for which the building or
facility was constructed in which case the amount shall equal one
percent of the construction contract plus the. applicable change
orders.)

* IMPLEMENTATION

Regional Directors are responsible for coordinating with ASCA and
establishing any supplementary procedures necessary to augment

this Department procedure as applicable to each region’s
functions.
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'STATE OF ALASKA
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES Ime —-
POLICY AND PROCEDURES December

SUBJECT Dated

Procurement of Artwork for Public Bui Idings-and
Fac ilities

DIVISION SECTION CHAPTER TITLE /
Support Services Contracts Administration Procedur

1.0 PURPOSE

1.1 To promulgate standard departmental procedures for the selection of Artists 3nd
Artwork for public buildings and facilities.

2.0 PoLICY

2.1 To select Artists and Artwork for public buildings and facilities in an ob—
jective manner resulting in the acquisition of Artwork consistent with
A.S. 35.27, and 27-

3.0 DISTRIBUTION

3.1 All holders of the Policy and Procedures Manual and the Alaska State Council
on the Arts (ASCA).

4.0 DEFINITIONS

4.1 A. Wwork - All original forms of visual art objects created by an Artist
which may include paintings, drawings, ceramics, fiberwork, sculpture,
graphics (not signage), murals, photographs, metalwork, mixed media work,
limited edition original prints (not "reproductions) and Native crafts objects.

4.2 Artist - A practitioner in the visual arts, generally recognized by critics
and peers. A project Architect or a member of the Architect"s firm will
not be considered an eligible artist.

4.3 Agreement - A legal document that prescribes legal, regulatory and admini—
strative provisions affecting the rights and obligations of the parties and
the work or services (eg Artwork) to be provided.

4.4 Archi tect - The project designer engaged by DOT/PF.

4.5 Project Manager - DOT/PF representative and Artist"s primary point of
contact with DOT/PF.

4.6 Client Agency - The Department, Division, School District, Municipality, etc.,
that generated the project for which funds are designated for Artwork.

4.7 Construction Cost - The cost of building or facility construction approved
by the State legislature, exclusive of the cost of land acquisition, site
investigation, design services, administration, equipment and any other
costs not specifically incurred within the construction contract. Partici
patory construction funding by a Federal Agency or by the Division of Risk
Management is not included in such cost as used within this procedure.

4.8 Public Buildings and Facilities - Schools, office buildings, court buildir.gs
and other facilities designed for substantial public use and vessels of tie

State ferry system.
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SUBJECT
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5.0

5*1

JSECTION CHAPTER TITLE
pport Services Contracts Administrati o Procedure
DIAGRAM OF PROCEDURE
Page 6 contains a summary diagram of this procedure. Each activity is

identified by two numbers (eg 1S“20) which are referenced in the procedural
discussion herein.

PROCEDURE

(Activity 1-2) Following each legislative session, DOT/PF (Planning and
Programming) provides ASCA with an informal summary of caf"tal projects which
identifies proposed buildings and facilities for which Artwork may be required.

(Activity 2-3) DOT/PF (Design and Construction Regions) assigns a Project
Manager for each building and facility, who will concurrently initiate this
procedure for procurement of Artwork and the selection procedure (P& 28-8000)
for architectural services.

(Activity 3-~) Project Manager and the designated Client"s representative
for the project decide if a percentage (amount) for public Artwork is
required 1in accordance with A35.17*020 and M . 27.060. The amount for
public Artwork shall be at least one percent of the construction coot.

If a project consists of new construction or remodel/renovation of
existing building or facility, the amount for public Artwork is required.”
However, "remodel/renovatior does not include maintenance,, repair, code
upgrade, heating renovation, etc.

IT the estimated construction cost Is $250,000 or less or if the building or
facility is not for substantial public use, the amount for public Artwork
shall be deposited In the Art In Public Places Fund after final acceptance
of the facility (paragraph 6.1%»).

IT the estimated construction cost Is greater than $250,000, the amount for -

. public Artwork shall be expended only for the actual costs of design (which

may 1include engineering for the Artwork itself, exclusive of the architectural
engineering design of the facility or site where the Artwork will be displayed),
production and mounting of Artwork and direct administrative costs of Artists.
Administrative costs of DOT/PF, ASCA and the Architect related to Artwork,

costs related to a dedication or "unveiling” of Artwork, and the Client
Agency®s maintenance and recurring operational utility costs shall not be
charged to the amount for public Artwork.

-nndtft/JiL



STATE OF ALASKA
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

POLICY AND PROCEDURES

SUBJECT

Procurement of Artwork for Public Buildings and
Facilities

DIVISION SECTION

Support Services (Contracts Administrati

6.4 (Activity 4-5) Project Manager establishes in writing an Artwork Selection
Committee consisting of the Project Manager (Chairperson) and a designated
Individual from ASCA, the Client and the Architect. If the amount for
public Artwork exceeds $50,000 for a building or facility, the Commissioner
may appoint one additional member and the five designated persons may elect
to add one community representative to the Committee. Project Manager must
notify the Commissioner if Artwork will exceed $50,000 to determine if such
additional committee members will be designated. These individuals may
receive assistance from facility users, community representatives,
public art panel members or the ASCA Visual Arts Council; however, the
Artwork Selection Committee shall consist only of the designated (4-6) in—
dividuals.

6.5 (Activity 5~6) Architect (or Committee if an Architect is not engaged)
develops Artwork criteria (architectural and engineering constraints)
during schematic and design development phases, in coordination with
the Committee, and includes provisions in the Construction Documents to
integrate selected Artwork.

A. The Architect"s agreement with DOT/PF may require the above services only
or it may include additional provisions for the Architect to manage Artwork
procurement by directly entering into contracts with Artists approved by
the Committee; the latter is preferred.

B. The Architect"s compensation should be a negotiated fixed fee or fixed
hourly rates for the Architect"s direct labor plus any allowable reimbursable
expenses plus the Architect®"s direct cost of any approved subcontracts with
Artists. If an amount equal to 110% of the amount for public Artwork plus an
estimated amount for associated reimbursable expenses is established in the
Architect"s Agreement., an Amendment to the Architect"s Agreement (reference
paragraph 6.10) may not be necessary after Artwork is selected.

6.6 (Activity 10-11) Option for purchase of existing Artwork. Committeemay, *
without or after soliciting and evaluating Artists® proposals, select
existing Artwork for the project. In such cases, the Project Manager shall
arrange for procurement, delivery and installation. Purchase shall not be
made prior to award of a construction contract for the facility.

6.7 (Activity 6-7) If existing Artwork Is not selected, Project Manager prepares
an advertisement for Artist®s proposals incorporating the Architect"s
criteria and the desires of the Committee. ASCA distributes the advertisement,
receives all Artist"s proposals, eliminates Inappropriate submittals and
presents acceptable proposals and a summary of the eliminated submittals
to the Selection Committee. Each advertisement must include the following:

A. Instructions for submittal (format, content, time, date, place) and an

explanation of the selection process to be used (eg Design Competition -
paragraph 6.8A).

25A-004(6/7 J)



SUBJECT

DIVISION

B.

6.8

6.9

rT
STATE OF ALASKA

DEPARTMENT OF TRANSPORTATION AND PUBLIC FAuiwuco » OF
POLICY AND PROCEDURES
suptrwdH p & P No. Ditod
Procurement of Artwork for Public Buildings and N/A N/A

Facilities

SECTION CHAPTER TITLE
Si Services Contracts Administration

lae Mfication of the project, generally desired form of Artwork,

arch tectural and engineering constraints, anticipated engineering support
(eg structural analysis of a sculpture) which the Artist may be required
to obtain and insurance coverages which will be required.

Any information and/or assistance to be furnished by others and by whom.

Maximum amount of funding for Artwork with a statement that actual price
to be paid the Artist(s) shell be negotiated.

Information for obtaining a copy of the Agreement to be used.

(Activities 8-13 & 9-12) Following review and evaluation of Artists”
proposals, the Committee may select existing Artworks (paragraph 6.6),
select Artist(s) or elect to conduct a Design Competition among several
designated Artists based on their conceptual design submitted with
proposals.

If a Design Competition 1is to be held, the Architect or the Project Manager
shall contract with each designated Artist in accordance with paragraph 6.1°
and shall include a provision addressing the Design Competition and stating
that the Agreement may be terminated following completion of the design
phase or the Artist given a Notice to Proceed for production of the Artwork
contingent upon the results of the Design Competition. The Selection
Committee shall establish requirements and p-ocedures for the Design
Competition.

Alaska resident Artists shall be selected where they are available and
qualified, 1in accordance with AS.35.27.020(g) and 3b.10.010.

(Activity 13-1*0 Project Manager shall obtain Negotiation Authority for
the selected Artlst(s) in accordance with Delegation of Authority P&P
10-0017* Approval for Negot'<cmions (AFN), DOT/PF Form 25A251, shall be
used.

(Activities 1*»-15 & 16-17) If existing Artwork 1is not selected, tl.n
Architect or Project Manager shall contract with designated Artlst(s).
Archicect-Artlst Agreements must contain provisions required by the
Selection Committee and must be approved by the Project Manager prior to
execution. DOT/PF - Artist Agreements must be executed using DOT/PF
standard forms consisting of the Basic Agreement (Form 25A261),

Appendix A - General Conditions for Artwork (Form 25A263), Appendix B -
Statement of Services for Artwork (Form 25A26A), Appendix C - Basis of
Compensation for Artwork (Torm 25A265) and Appendix 0 - Catalogue
Worksheet (Form 25A266).

25A—004(6/77)
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POL'CY AND PROCEDURES December 1, 1981
SUBJECT SuptrwdM P & P No. 0jlkJ
N/A N/A

Procurement of Artwork for Public Buildings and
Facilities

XPPT

DIVISION SECTION CHAPTER TITLE
Support Services Contracts Administratior

6.11 (Activity 17"18) Project Manager shall withhold Notice to Proceed to
the Architect or the Artist(s) for Artwork production until a construction
contract for the building or facility is awarded and shall attempt to
insure that Artwork design is completed and approved by the Committee
prior to bidding for the construction contract.

6.12 (Activity 18-19) Following receipt of Notice to Proceed, Artist(s) will
produce, deliver and install Artwork in accordance with Agreement(s). The
Architect or Project Manager shall coordinate delivery/installation with
construction progress of the building or facility.

6.13 (Activity 19-20) Committee or its designated representative shall view
the completed Artwork(s) installed within the building or facility and
provide written approval and acceptance to the Project Manager. The
Artist(s) may then re.ceive final payment contingent upon receipt by the
Project Manager of the documentation required for the public Artwork
program in accordance with the Artwork Agreement(s). Client Agency owr.s
Artwork after installation and final acceptance of the building or facility.

6.1A (Activity 20-21) Upon final acceptance of the building or facility, the
unused amount for public Artwork shall be placed in the Art in Public
Places Fund (amount not to exceed"one percent of the sum of the original
construction contract plus construction contingency, unless construction
change orders changed the original program of the major activities for
which the building or facility was constructed in which case the amount
shall equal one percent of the construction contract plus the applicable
change orders.)

7.0 IMPLEMENTATION

7.1 Regional Directors are responsible for coo dinatlng with ASCA and establishing
any supplementary procedures necessary to augment this Department procedure as
applicable to each region®s functions..



