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LEGISLATIVE CONFLICTS OF INTEREST 1231

and objectivity are the prime requisites of the agency responsible for 
this task. Therefore th* choice by many states of legislative committees 
to perform these functions 101 could hardly have been expected to pro­
duce satisfactory resuits.182 Regularized intramural enforcement of 
statutory restrictions would suffer from the same inadequacies as do in­
tramural sanctions on an ad hoc basis. Just as the criminal provisions 
It .ieck the legislature place the initiative in the hands of the executive 
and thr. remedy in those of the judiciary, the implementing mechanism 
of the code of ethics should be located outside the legislature. No exist­
ing institution seems satisfactory, however, for executing the subtle 
mandates of such a code. Perhaps a special government agency, such as 
a Legislative Ethics Commission, should be established by the legislature 
and then severed from further control.183 Appointment of members 
should be ou a nonpartisan, nonrepresentative basis, but it would seem 
desirable that the attorney general be a member ex officio and that the 
governor have an appointee. Other appointing parties might include the 
legislative majority and minority leaders, the state bar association, the 
judicial conference, deans of law schools, presidents of universities, the 
labor council, and the chamber of commerce. Insofar as possible the 
appointees should be persons with sufficient independence and prestige 
in the community to make decisions without regard to the identity or 
power of those affected.181 In addition the attorney general might in: 
stitute the practice of giving formal opinions at the request of a legisla­
tor applying the code standards to actual or hypothetical facts. While 
the contents of such opinions should be made public, the identity of 
the addressee could be kept confidential on request. The Commission 
then could undertake promulgation of a general regulation or of a 
specific opinion based on its investigation of the topic to supplement or 
modify the opinion of the attorney general. It might also institute a

1,1 E . M u m , Sr.vr. f  3.89 (19 6 1); N .Y . Sen. Res. i j x ,  M arch 30,1954.
Com pare the results in Massachusetts and N ew  Y o rk , both states with 

legislature-enforced codes, pp. >313-13 supra.
It follows from the discussion of the absence of restraints on judicial powers, 

pp. >314-15 supra, that there is no insuperable constitutional objection to the legisla­
ture's investing power in nonlegisiative agencies to control the relationship between 
each member's of&dal and private activities. T he legislative committee which co n ­
sidered the problem in N ew  Y o rk  assumed that "disciplinary action or even review  
or referring would necessarily involve the question of 'qualification.'"  N .Y . 
R ep ort, o f .  a t .  supra note 98, at 16. The Texas attorney general was of the oppo­
site opinion, suggesting an independent agency to receive complaints, hold hearings, 
and refer conclusions to the legislature for final action to be taken within thirty 
days, after which the complaint and evaluation wouid be made pubb'c. T e x .  
L e g is la tiv e  C o u n c il, op. cit. supra note 73, at 53. Tbe Legislative Council's report, 
while noting the N ew  Y o rk  position ; t  length, concluded only that "th e  possibility 
that the valid ity  o f  such an agency might be questioned on constitutional grounds 
does exist.”  Id. at 54. It is notew orthy that a comprehensive statute with an in­
dependent agency has been introduced in Minnesota, which has bad a legislative 
ethics committee since 1961. A  Bill for an A ct Relating to Public Service Ethics, 
in Letter From  Minn. Assistant A ttorney General to the H arvard L a w  Review, 
M arch 9, 1963, M oreover, in Nt v Jersey a b ill with an independent agency has 
passed the assembly at least twice. Assembly No. 3 (i960 ), Assembly N o . r 
<1961).

144 Com pare Massachusetts special commission (M ass. Acts and Resolves iq6r, 
ch. 610, ( 3 ); proposed Louisiana commission (La. Legislative Council, Jolt.; 
Resolution to Amend Article X I X , at H -15 , in Letter From La. Reorganizations! 
Study Commission to the H arvard L aw  R eview , Feb. >3, 19 6 1); proposed M inne­
sota commission ( supra note 163).
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general study of a range of problems and publish general regulations 
when needed. The final duty of the Commission would be to assess 
asserted violations of the cods and to invoke sanctions against violators. 
If the Commission had sufficient prestige, if its pronouncements were 
adequately publicized, and if its decisions did Dot adopt unrealistic stand­
ards, then the mere publication of a finding that a particular legislator 
had committed, or continued 10 commit, a violation might be enough of 
a sanction to deter offender:, .An additional sanction would lie in the 
Commission’s implied power to make recommendations of suitable action 
in the legislature —  disqualification, censure, or removal. In some cases 
it might be necessary or desirable to give the Commission the power to 
issue orders enforceable by injunction in the courts. In cases of par­
ticularly pernicious conflicts —  not susceptible of remedy b y  publicity 
or injunction —  a more potent sanction might be necessary. B y  analogy 
to the device employed by certain other governmental agencies les the 
Commission might be empowered to promulga-e specific regulations 
which would become assimilated into the criminal provisions of the act. 
The criminal sanctions could be designed to take effect after a  specified 
time absent disapproving action by a two-third* vote of the legislature.180 
Thus, for example, if the Commission found that the sale by  legislators 
of insurance to contractors on state highway projects was unt other­
wise proscribed but that such sales invariably tended to invite serious 
abuses and to produce an unsavory public appearance then it might 
prohibit such sales generally by placing them in the special category. 
After the failure of the legislature to veto the criminality recommenda­
tion, any violator would be subject to the statutory penalties for any 
such sale.

The suggested commission is merely one possible method o f formally 
placing the initiative and responsibility for policing legislative ethics 
outside the legislature. It would take advantage of a temporary peak 
in the legislature’s reforming spirit by permanently entrusting this 
spirit to a body less likely to let it die. Tt would allow the li .pslators 
themselves to set out the basic topics of concern, and the nonlegislators 
to apply them flexibly and usefully, providing a dearer guide to be­
havior and a deterrent to misbehavior. It may be that no legislature 
would institute such a system without provocation, but such provocation 
in state politics is not unknown.187

See t>ecurities A ct of 1933, 48 S U t. 85 (1933)1 as amended, 15 U .S .C . i  77*
(«9S8); 48 Stat. 87 (1933). as amended, 15 UJS.C. 5 77 y y y  (1958).

188 Com pare 28 U .S.C. J 3072 (1958)' (method o f  adopting rules o f  procedure*
in federal courts).

187 For es-ample, passage of the Massachusetts conflict-of-interest la w , covering 
both state and local legislators, was attributed to "a  clamor in the tow n s fo r a  
cleanup of corruption and conflict of interest.”  Boston Herald, Feb. r ,  >963, p . 7 i 
coL 7.
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TO: Alaska L e g i s lature— Special Joint Committee on Legislative Reform

FROM: Ken Wonstolen, Esq., consultant to NCL'L

Candace Romig, Staff Associate, NCSL

DATE: March 15', 1983

RE: Legislative Ethics

This mem o r a n d u m  is organized as follows:

I. Background
— NCSL assistance 

— purpose of memo .

II. Introduction and Overview 

— public trust doctrine 
— appearance of impropriety 

— practical code of ethics

• public pressure/Attorney General's Opinion 

• • policy rationale

— Alaska situation

VII. Control Mechanisms 
— elective proce s 

— public exposure 

— partisanship 

— executive br?.nch 
— judiciary

— legislative commission

• Intramural

• independent

IV. Selected Issues 

— personal gain 

— conflict of interest

• nature of duty
• disclosure and abstinence

• disclosure and excuse 

— voting/vested interest 

— state loans



— state contracts 
— a g e n c y  appearances

V. Legislative Guidance 
— courses of action

• legislative ethics bill

• comprehensive legislation

• interim study 

— policy questions

I. Background

N CS L  has been commissioned to assist the Committee in its d e l i b e r a­

tions. Three general areas have b e e n  identified for study: Legislative

rules and procedures; the legislative budget process; and legislative 
ethics. Ethics have been identified as the area of most immediate and 

pressing concern, and this memo is part of NCSL's response. The purpose 

of this memo is to stimulate the thinking of interested legislators and 

staff and provide a vehicle for discussion by and guidance from the c o m­

mittee. NCSL is also preparing a detailed analysis that reviews current 

legislative initiatives on ethics vis-a-vis other state and model codes. 
In addition, NCSL staff will visit Alaska during the wee k  of March 21 to 

communicate directly wi t h  the Committee, as well as other I n t e r e s t e d  

legislators and staff. The Committee's discussion of this m e m o randum on 

M a r c h  21 and a subsequent working session with Alaska legislative staff 

on March 22 are designed to result in a specific ethics proposal.

II. Introduction and O v erview

Both the American political tradition and Alaska's statutes hold 
that "public office is a public trust" (see footnote //I) in which in­

dependent judgement must be exercised to further the public welfare.

The United States Supreme Court has recognized as fundamental the right 

to he governed by representatives whose judgements are untrammelled by 

considerations of personal gain. (See footnote It2)

This trust responsibility is imposed on legislators not just to 
safeguard the public welfare, but also to m a i n t a i n  public confidence in 

the system of government. Instances of corruption, influence peddling 

and personal gain-seeking undermine public faith in institutions. This 
means that even the appearance of impropriety and the "danger of con­

flict or interest" (see footnote it3) must be avoided. Le g i s l a t o r s  a re 
held to a high standard, commensurate with their positions of influence 

and responsibility.

Recognizing these basic tenets, the next step is to devise and im­

plement a practical code of ethics to govern day-to-day legislative a f­

fairs. This is a difficult and complex task. The goal should be to 

develop a set of guiding princip3.es, supplemented by specific rules for 

recurring, clearly-defined situations. This must be coupled with a p r o­

cess whereby these principles and rules may I extended to novel situa­

tions. Finally, provision must be made for enforcement.

The Alaska legislature .as engaged this challenge. Cases of actual 

or perceived misconduct have led to public pressure for reform. The



Attorney General has issued an opinion indicating the applicability of 

common law standards absent statutocy controls. Since the co.ainon law is 

lot well settled on the majority of ethical issues, confusion and u n c e r­

tainty persist. The common law does have a role to play in guiding the 

practical application of statutory ethics, however. Almost all statutes 

acquire a judicial gloss over time, whereby the common law is created or 

supplemented. The advisory opinions of an enforcement body would be a 

valuable "common law" adjunct to an ethical statute.

Nevertheless, legislative enactment of an ethical code is a worthy 

goal. It would provide more definitive guidance than the common law. 

Public desires for reform would be accommodated. Most importantly, a 

process would be established for applying, extending and enforcing e t h i­

cal provisions.

Alaska's special situation must be kept in mind in developing such 
legislation. That is, the state has a relatively small population and 

pool of potential legislators. The legislature itsel-f is a compact 

body. Further, members are part-time legislators, retaining their v a r­

ied outside business interests. Finally, state government is heavily 

involved in A l a s h :,.'s economy. These factors call for sensitivity to the 

possibility of discouraging the pursuit of political office by capable, 

commercially active citizens.

III. Control M e c h a n i s m s

The fundamental control over legislative conduct is, of course, the 

elective process. Ironically, the elective process may also generate 

those personal obligations which tend to create potential conflicts. In 

addition, state legislative elections are more likely to turn on local 

issues or party affiliation than on subtle questions of ethics. Th e r e­
fore, the elective process is.an unreliable and unpredictable control 

mechanism.

Associated with the elective process is the effect of thus light of 

publicity. Its power is dependent on open processes, active ciedia and 

Interested citizens. Alaska has disclosure requirements for certain 

public off?;ials, i n c l u d i n g  legislators (see footnote #4). It has also 

made provision for public notice and participation in Lts legislative 

processes. Any ethical control method adopted by the legislature must 
balance individual rights to privacy against the public right to know.

It has also be e n  suggested that partisan considerations m ay operate 

as a control over legislative ethics. While it is'true that disclosure 

of ethical violations might occur due to partisan motiver there are 

objections to relying on partisanship as an ethical control. First, 

there may be a temptation to use knowledge of a violation for partisan 

advantage, rather than disclosing the problem. Second, considerations 

of comity dictate against reliance on a mech a n i s m  which would tend to 

exacerbate partisan divisions. Finally, public a ccountability is 

minimal.

The executive branch may also exert some control over legislative 
ethics. The Attorney General is currently occupying the field. He a s­

serts the right to advise on ethical issues and bring legal actions for 

ethical violations. The Governor might, by executive order, e s tablish

-  3  -



■ichic.il parameters for agency actions, including dealings with l e g isla­
tors. Conversely, the legislature m ay exert its authority over e x e c u­

tive branch ethics by enacting a statute.

Courts are probably the ultimate arbiters of legislative ethics.

For constitutional reasons (see footnote -"5) plus a disinclination to 

deal with "political questions", courts play this role with reluctance. 

However, legal precedent indicates that legislative authority over in­

tramural affairs m a y  be limited by the public trust'doctrine. (See 

footnote 06.) Nevertheless, statutory guidance is important to the 

judicial process as well.

Courts are less likely to assert jurisdiction over legislative 
ethics in the presence of some formal control mechanism established by 

statute. There is a natural desire to preserve legislative auto n o m y  in 

this regard. The legislature has the constitutional a u thority to judge 

its members, and peer review is an accepted means of establishing e t h i­

cal standards in many professions. An internal policing body may be 

taken more seriously by legislative members and has eertain advantages 

in the advisory or consultative process involved in ambiguous or unclear 

ethical situations. However, exercising this prerogative is unlikely to 

assuage judicial or public concerns over legislative ethics. Practical 
difficulties are raised as to majority, minority and factional represen­

tation, as well as the small pool of legislators available. P a r t i s a n­

ship would be a troubling element. Finally, the record of such in- 

tramurrl bodies Is mixed. (See footnote 07.)

An independent legislative ethics commission is a concept worthy of 

consideration. It would have enhanced credibility vis-a-vis the other 

branches of government, the media and the public. It would mini m i z e  -,he 

practical and partisan concerns raised by intramural bodies. And, it 
would isolate the ethical arena from the vagaries of legislative a t t e n­

tion. Members of such an independent commission might include former 

legislators, retired judges, university deans and corporate directors. 

The Attorney General might be an ex-officio member. Appointments might 

be made by the majority and minority leadership of each house, as well 

as the Governor, State Bar Association and Chamber of Commerce.

IV, Selected Issues

Whatever the control m e chanism adopted, substantive statutory 

guidance will be essential. Several major issues will be considered 

here. Additional points will be covered in NCSL's detailed comparative 

analysis.

Ethical concerns may, perhaps, be summed up by two basic prose ip- 
tions. First, public office should not be used for personal gain. This 

i n c’udes such violations as accepting bribes or kickbacks, exerting im­

proper influence, using or disclosing confidential information; and 

using state property for personal purposes. Second, office holders 

should not conduct onr«ide business which conflicts with Che conscien- 

cious performance of duties or the independent exercise of judgment. 

Conflict of interest implies an interest which is present and personal, 

and not shared by the general community. It includes the n otion of 

vested interest, as well as the notion of division of loyalty.



Disclosure and abstinence are the proper courses of action regard­

ing conflicts of interest. A  higher duty is imposed, however. L e g i s l a­

tors are elected to exercise their judgment on matters of public concern 

and should strive to conduct their outside business so as to minimize 

conflict situations (see footnote #8). Indeed, a legislator may not 

receive a personal benefit by declaring a conflict, abstaining and let­

ting a "disinterested colleague" make the decision. (See footnote 0 9 .)

This raises a concern relating to the current Alaska practice of 

allowing a single vote to prevent a legislator from abstaining on a 

decision after declaring a conflict. The possibilities for collusion 

and abuse are apparent. It is unlikely that the common law would excuse 

an ethical violation on this basis. Similarly, full disclosure and a 
sworn statement that independent judgment will be exercised may be in­

sufficient to excuse a conflict. Quorum considerations are the only 

justification for such practices. They should be used with restraint 

and should be specifically covered in a statute.

The Attorney General's opinion raises three specific issues. One 
relates to the notion of vested interest. That is, a legislator may 

vote on a tofl.1 by which he benefits, as long as the benefit is not 

peculiarly personal. If the legislator is one of a small class of 

beneficiaries or if the bill affects a venture with which he Is c o m m e r­

cially connected, he must abstain.

A second issue relates to state loans to legislators.. Here the 

relevant factors involve the size, availability and discretionary aspect 

of the loan in question. Loans with standard criteria as to qual i f i c a­

tion, amount, security and repayment, and general availability, are a c­

ceptable. Large commercial loans involving discretion in determining 

creditworthiness, terms and administration, and which are of limited 
availability, are more problematic.

A third issue relates to legislators contracting with the state.
The Attorney General finds the common law to prohibit such contracts,

with limited exceptions (see footnote 0 10). Some states allow 

legislatur/state contracts which are "de minimus" (small in va l u e  or 

legislator has fractional interest). Others allow competitive c o n t r a c t­

ing. The latter exception is problematic, raising concerns over improp­

er influence, use of confidential information and d i s c retion in the 

awarding and a dministration of such contracts. The course of action 

most consistent with the duty of legislators to avoid even the a p­

pearance of conflict would be a prohibition.

A final issue, not raised by the Attorney General's opinion, re­

lates to legislator appearances before state agencies. While it is a 

traditional legislative function to intercede with stats bureaucracies 

on behalf of constituents, this must be distinguished from appearing as 

a principal or in a representative capacity. Some staces al l o w  a p­
pearance as a principal to maintain the status quo regarding a business 

interest, but not to obtain a new franchise. Some c l l o w  representation 

of a client, .-wen for compensation, if such c o m pensation is disclosed 

and is P'M: contingent on the agency action. Public perceptions should 

be considered in this regard.



V . Legislative G u i d a n c e

Three courses of action are suggested for legislative 

consideration:

o Enact a legislative ethicc bill during the 1983 session. 

NCSL assistance, including this memo and a detailed 
c omparative analysis, as well as on-site consultation 

is being provided under NCSL's contract wi t h  the Committee. 

Senator Fischer has prepared a working draft which could for m  

the basis of a bill.

• Enact a companion bill for other state officers and 

employees, or a comprehensive statute covering all public 

officials. RB 20 (by Rep. Miller, et al) could serve as the 

basis for a comprehensive approach.

• Defer a c t i o n  on one or both of the above areas (legisla­

tors/other public officials) until the next session and 
conduct a d d itional study during the interim. Such an 

interim study could be organized and staffed by NCSL as a 

follow-on to its existing contract, consistent with its 
commission to assist the enhancement of Alaska's l e g isla­

tive process.

If immediate a c t i o n  is chosen as a course of action, legislative 

guidance would be useful on a number of specific policy areas:

• What kin d  of control mech a n i s m  or policing body is 

preferred?

— intramural/independent 

— publicity of proceedings, remedies 

— advisory/enforrcement function

• How b r o adly or narrowly should conflict of interest 

be construed?

— nature of duty 
— role of disclosure

— excuses: collegial; sworn statement; q u o r u m  issues

— -ested interests: peculiar benefit; degree of

connection

• How should state loans be dealt with in legislation?

— specific consideration of existing programs.

- - general principles/advisory opinions

• H ow should legislator contracts with the state be 

handled?

— prohibition/allowance

— exceptions: dn minimus; only source; common goods

— competitive processes: role of disclosure

• To what extent should legislator appearances before 

state agences be regulated?

— for constituents



— as principal 

— as client

« What additional or related ethical issues should be 

addressed?
— lobbyist controls 

— open meetings 
• — campaign finance

These areas all call for the exercise of legislative p olicy judg­
ment, in the light of the ethical principles and concerns raised in this 

memo. Specific guidance will be essential to staff in drafting 

legislation.

-  7  -



FOOTNOTES

I'. AS 39. 50.010 (b)(1)

2. Tool Co. v. N o r r i s , 69 U.S. 45, 54-55 (1865)

3. AS 39.50.010 (b)(1)

4. AS 39.50.030

5. Alaska Constitution Article II, Section 12

6. U.S. v. Ballin, 144 U.S. 1, 5 (1892); ct. U.S. v. Smith 286 U.S. 6 

(1932)

7. See 76 Harv. L aw Rev. 1209 (1963)

8. See AG Opinion pp. 37-38

9. See A G  Opinion p.2

10. See footnote 14, p. 26 of AG Opinion
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O U T L I N E  OF M A I N  F E A TURES  AND P O L I C Y  C O N S I D E R A T I O N S  F O R  
P R O P O S E D  C O N F L I C T  O F  I N T E R E S T / E T H I C S  L E G I S L A T I O N

J s
1. P r o h i b i t e d  Con duct
2. D i s c l o s u r e
\  E t h i c s  A g e n c y

1. P R O H I B I T E D  C O N D U C T

In general, a c o n f l i c t  of inter e s t  e x i s t s  if a p u b l i c  o f f i c i a l  
m u s t  take offi c i a l  a c t i o n  w h i c h  w o u l d  b e n e f i c i a l l y  or d e t r i m e n t a l l y  
af f e c t  a business, prop erty, contract, ventu re, o r  t r a n s a c t i o n  in w h i c h  
the p u b l i c  o f f i c i a l  has a financial  interest, or for w h i c h  h e  acts as 
legal counsel, advisor, consultant, agent, or represent ative. F i n a n c i a l  
interests w h i c h  c reate a c o n flict of interests are prohibited, u n l e s s  the 
fi n a n c i a l  i n t erest is so small or so r e m o v e d  f r o m  the impact of o f f i c i a l  
a c t i o n  that a r e a s o n a b l e  p e r s o n ' s  offic i a l  a c t i o n  c o u l d  n o t  be i n f l u e n c e d  
b y  the f i n a n c i a l  interest.

W H A T  IS S P E C I F I C A L L Y  P RO HIBITED? (Amend AS 39.50.090)

1. C o n t rac ts w i t h  state (or local) gov't i n v o l v i n g  an a g ency t h a t  co uld
be i n f l u e n c e d  b y  person, i n c l u d i n g  sole so urce c o n t racts and y  
in c l u d i n g  contr a c t s  v / i n  twelve m o n t h s  of termi n a t i o n

2. R e p r e s e n t a t i o n  for c o m p e n s a t i o n  b e f o r e  go v't agencies
E x c e p t i o n  for r e p r e s & n t a t i o n  in courts (or q u a s i - j u d i c i a l  
agencies) w h e r e  the o p p o s i n g  p a r t y  is n o t  a g ov't a gency

3. A s s i s t i n g  a p e r s o n  or b u s iness for compensation, w i t h i n  twelve
m o n t h s  of termination, on any m a t t e r  u p o n  w h i c h  the p u b l i c  
o f f i c i a l  t o o k  action.

4. R e c e i v i n g  state loans
E x c e p t  land lottery, student loans, h o u s i n g  loans

5. Use of gov't pr operty, equipment, or s ervices for n o n - g o v ' t  purpos es
unless r e i m b u r s e m e n t  s y s t e m  e s t a b l i s h e d  (i.e. x e r o x  copies)

6. R e c e i p t  (or s o l icitati on) of gifts from p e r s o n s  who deal wit*- the
state, i n c l u d i n g  di scounts or o t h e r  b e n e f i t s  w h i c h  c o u l d  be 
u s e d  to a d v a n t a g e  b y  the state.

7. S u b s t a n t i a l  f i n a n c i a l  dealings b e t w e e n  e m p l o y e e s  and supervisors,
b e t w e e n  r e p r e s e n t a t i v e s  f r o m  d i f f e r e n t  b r a n c h e s  of gov't,

8. Use of c o n f i d e n t i a l  i n f o r m a t i o n  for n o n - g o v ' t  purposes

9. N e p o t i s m

10. F i n a n c i a l  i n t erest in a b u s ine ss i n d u s t r y  r e g u l a t e d  or i n f l u e n c e d
by the p u b l i c  o f f i c i a l

11. A c t i o n  that m a y  a ffect any investment, p r o p e r t y  or other
f i n a n c i a l  m a t t e r  • .
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D I S C L O S U R E

a. D I S C L O S U R E  OF C O N F L I C T

D i s c l o s u r e  m u s t  be m a d e  to: supervisor, legislature, court, or m u n i c i p a l
assembly, as a p propriate , and e ither (1) immediately  e l i m i n a t e  the 
c o n f l i c t  (i.e. d ivest interest), or (2) r e f r a i n  f r o m  taking any a c t i o n  
that creates an a p p e a r a n c e  of conflict, including d e l e g a t i n g  
r e s p o n s i b i l i t y  for the decision, and i m m e d i a t e l y  seek a d v i s o r y  o p i n i o n  
f r o m  ethics agency. •

b. F I N A N C I A L  D I S C L O S U R E

W H O  D O E S  IT A P P L Y  TO? (Amend AS 3 9 . 5 0.020 and 200)

In a d d i t i o n  to the p e r s o n s  c o v ered b y  AS 39.50, 
c o n s i d e r a t i o n  should b e  g i v e n  to r e q u i r i n g  t h e •f o l l o w i n g  
p e r s o n s  to file d i s c l o s u r e  sta tements w i t h  the a p p r o p r i a t e  
e thics agency: v "E thics

A g e n c y

A P O C

A P O C  or . 
L e g i s l a t i v e  
E thics 
C o m m i t t e e

A P O C  or 
S u p r e m e  Court/ 
J u d i c i a l  
C o u n c i l  or 
J u d i c i a l  Qual. Comm.

E x e c u t i v e  Branch: .
A l l  employees above S a l a r y  Range 
plus other e m p loyee classi f i c a t i o n s  by r e g u l a t i o n  
plus all n o m i n e e s  for a p p o i n t e d  positions to boards, 

commissions, d e p a r t m e n t  and d i v ision head s

L e g i s l a t i v e  Branch:
Emplo y e e s  of an a gency of the L e g i s l a t u r e  above 

R ange
plus i ndivi dual and c o m m i t t e e  L e g i s l a t i v e  staff above

R a n g e  ______
plus other employees by r e g u l a t i o n  or ru le

J u d i c i a l  Branch:
A d m i n i s t r a t i v e  p e r s o n n e l  above Range 
plus other em ployees by r e g u l a t i o n  or rule

A P O C  or .
M u n i c i p a l
A s s e m b l y

M u n i c i p a l  Bodies: L o w e r  r a n k i n g  employees

H O W
AS 39.50.03 0)

C O M P L E X  M U S T  F I N A N C I A L  D I S C L O S U R E BE? (Amend

In a d d i t i o n  to the i n f o r m a t i o n  r e q u i r e d  by AS 39.50.030, 
c o n s i d e r a t i o n  s h o u l d  b e  given to r e q u i r i n g  d i s c l o s u r e  of the f o l l o w i n g  
i n f o r m a t i o n  w h i c h  is r e q u i r e d  to be d i s c l o s e d  in some states: '

F e d e r a l  Income T a x  Returns •
A n y  g i f t  r e c e i v e d  or given g r e a t e r  than $100 
A l l  trusts of w h i c h  p e r s o n  is a trustee 
T r a n s a c t i o n s  w i t h  emplo yees or supervi sors



'' 3. ETHICS A G E N C Y

A l l  p u b l i c  e m p l oyee s are a n s w e r a b l e  to an ethics agency, even
if they w e r e  n o t  r e q u i r e d  to file f i n a ncial disclosure- statements.

W H A T  IS T H E  F U N C T I O N  OF THE ETHICS A G EN CY?

A d v i s o r y  opinions  - to p u b l i c  officials, employ ees and
to m e m b e r s  of the p ublic• 4 • •' .

H a n d l e  compl a i n t s  - f r o m  p u b l i c  officials, e m p l oyees and 'J. ' :
f r o m  m e m b e r s  of the p ublic

P r e l i m i n a r y  Inquiry: p r e l i m i n a r y  f a c t u a l  d e t e r m i n a t i o n  b y  staff  o f :‘
the a g e n c y  as • to w h e t h e r  there is any r e a s o n a b l e  
p o s s i b i l i t y  to b e l i e v e  the facts m a y  b e  true 

-and- a p r e l i m i n a r y  legal d e t e r m i n a t i o n  as to w h e t h e r  t h e -  
a l l e g e d  facts, if true, w o u l d  c o n s t i t u t e  a violation. ■ 

-if e i t h e r  can b e  a n s w e r e d  in the neg ative, the m a t t e r
w i l l  r e m a i n  c o n f i d e n t i a l  ;

-if b o t h  can be a n s w e r e d  yes: • ••' V->.

Investigation: as e x t e n s i v e  as n e c e s s a r y  to a l l o w  the c o m m i t t e e  t o -
d e t e r m i n e  w h e t h e r  f u r t h e r  a g e n c y  a c t i o n  is needed.

*
Hearing: to d e t e r m i n e  facts, m a k e  legal c o n c l u s i o n s  and, if

n e c e s s a r y ,  impose sa nctions u n d e r  an a p p r o p r i a t e  
s t a n d a r d  of proof, and t h r o u g h  d e f i n e d  procedures.

W H A T  A R E  T H E  P OWERS O F  THE ETHICS A G E N C Y ?  ,

I n v e s t i g a t i v e  powers:

Sa n c t i o n s  available:

- s ubpoena
- c ontempt sanctions
- note: l e g i s l a t i v e  i m m u n i t y  problems m a y

m a y  exists unless the ethics a g e n c y  is 
w i t h i n  the l e g i s l a t u r e

- note: t e s t i m o n i a l  i m m u n i t y  pr oblems exist

- contracts v o i d a b l e
- p r iv ate or p u b l i c  r e p r i m a n d
- l egislati ve c e nsure (take away privileges)
- l e g i s l a t i v e  e x p u l s i o n
- termin a t i o n  of e m p l o y m e n t
- levy fines
- for fei t u r e  of gifts to the state
- order r e stit ution, e n f o r c e a b l e  in court
- s u spend sanct i o n s  on c e r t a i n ^ c o n d i t i o n s
- r e c o m m e n d  p r o s e c u t i o n
- r e c o m m e n d  s a n c t i o n  t r , e m p l o y e r / l e g i s l a t u r e /

court



TO: Joint Special Committee on Legislative Reform

FROM: Connie Halford, Concerned Citizen

SUBJECT: Make-up of proposed committee'

DATE: March 28, 1983

T he legislature has the opportunity to show some leadership and 

hel p  to alleviate the conflict of interest problem that exists, not just 

for legislators themselves, but for the administration and whomever else 
m a y  be affected by such conflict questions. Having everyone police 

their own w i l l  look like a w hitewash to the public and shows that the 

legislature wil l  only respond as far as it is forced to in dealing with 
this question. A  committee made up of legislators and two commissioners 

wi l l  not have the public trust. Commissioners must be confirmed by the 

legislature, present their budgets, and are subject to conflict of 

interest charges themselves, as we have seen lately when the Commissioner 

of Commerce, the Commissioner of Natural Resources, as well as the 

Attorney General and the Governor themselves have come under scrutiny.
Who will rule on the Governor, AG, & Commissioner of Natural Resources, 

w ho are involved in the same inciden""' The AG ruled on the Commissioner 

of Comm e r c e — can the AG rule credibly on possible conflicts of other 

members of his b o s s 1 cabinet?

I see the best solution as ono "Conflict of Interest Board" that 

would deal with everyone. It would need to draw from a wide spectrum of 

viewpoints in order to have m a x imum credibility. It is essential that 

the officials themselves, as well as the public, be able to have confidence 

in the rulings of the Board. The Board would decide whether conflicts 
did exist and whether conflicts would exist, the latter in response to a 

request from someone prior to undertaking certain action. If a determination 

of nonconflict was gained from the Board, the individual, must be able to 

have confidence that he will not later be prosecuted or persecuted for 

following that determination. That can only be the case if the Board 

has the credibility that would be gained from careful structuring. If a 

credible Board is established, the legislation should provide that an 

individual following the determination of the Board can't get in trouble 

for it as long ap no evidence ”as misrepresented by h i m  before the 
Board.

Possible make-up of the Board might be a member from the Attorney 

General's office, a member from APOC, a few legislators, some members of the 

public (chosen some way other than appointment by legislative leadership or 

the G o v e r n o r ) .
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REPRESENTATIVE DON CLOCKSIN________
Alaska House of Representatives

1527 H  S T R E E T

ASSISTAN T  MINORITY LEADER a n c h o r a g e . A l a s k a  99501
(907) 278- 4 1 8 8

W H I L E  IN J U N E A U :  
P O U C H  V  

J U N  EAU. A L A S K A  99811 
(907) 4 6 5 - 3 7 0 4

TO: Members, Special Coipm^ttee on L e gislative  Reform

FROM: Rep. Don Clocksii

DATE: April 4, 1983

Thank you for the o p p o r t u n i t y  to testify before y o u  on 
Thursday, M a r c h  31, 1983, rega rding the "Speech and Debate 
Clause" of the A l a s k a  Constitution. I have now r e c eive d the 
legal o p i n i o n  I r e q u e s t e d  on the immunity of a legislator from 
p u n i s h m e n t  for his or her activities d uring a legislative 
session.

That opinion, w h i c h  is attached, appears to indicate it 
is d i f f i c u l t  to hold l e gislators re sponsible for actions 
taken d u r i n g  a session, even if they are unethical. This 
is c o n s i s t e n t  w i t h  the r ece nt ruling in State v. D a n k w o r t h , 
also attached.

•

I e n c o ura ge you to c a r e f u l l y  review this problem. If it is 
not addressed, w e  run the risk of passing legislation w hich 
exceeds our a u t h o r i t y  and w h i c h  m a y  be viewed by the public 
as a facade.

Several specific points should be addressed  regarding onr 
"speech and d e bate clause". That p r o v isio n provides as follows:

L egisl a t o r s  m a y  not be held to answer before 
any tribunal for any statement made in the 
e x e r c i s e  of their legislati ve d u ties w h i l e  the 
legisl a t u r e  is in s e s s i o n . ...

First, does the la nguage "may not be held to answer" 
prohi b i t  even an i n v e s t i g a t i o n  with subpoena powers? The < 
D ankworth o p i n i o n  a d d r e s s e s  this on page 9.

Second, does the language "before any o ther tribunal" 
a l l o w  a l egisl ative c o m m i t t e e  to investigate a legislator? 
fo'hat if some members of that comm ittee wer e not legislators?
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Third, does the language "for any statement made in -the 
exerci se of their l e gislative duties" protect actions taken in 
commi t t e e s  or in the b u d g e t  process? See the disc us s i o n  in 
the D a n k w o r t h  o p inio n at pp. 6-8.

Fo u r t h  and m o s t  important, can the Legisl a t u r e  w a i v e  the 
c o n s t itut ional immunity? It w o u l d  seem that a w a i v e r  m a y  not 
be possible. See the D a n k w o r t h  opinion, a t  pp. 9-13. E v e n  if 
it is, substantial p o l i c y  reasons exist for p r o t e c t i n g  legislators 
from polit i c a l l y  m o t i v a t e d  h a r a s s m e n t  w h i c h  interf eres w i t h  their 
ability to r e p r esen t their constituents. The issue is wh ere 
the line is drawn b e t w e e n  the p u b l i c 's right to e xpec t honest 
legislat ors and the voters' right to have t h e i r .legislato r 
free to act in their interests.. The h i s tory of this c o n s t ituti onal 
immunity, and the federal counterpart, is replete w i t h  examples 
of politi c a l l y  m o t i v a t e d  in terference w i t h  h o nest legislators 
aud illegal actions by d i s h o n e s t  legislators.

Good luck w i t h  your work!

e n c l o s u r e s :
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TO: Special Jo in t Committee on Legislative Reform

R O M :  The National Co nf erence of State Legislatures

RE: P re li mi n ar y Report on Work on Conflict of Interest Legislation

DATE: April 1, 1983

As required under the contractual agreement between the Alaska 

Le gislature and the National Conference of State Legislatures, this re­

port is submitted to the Joint Special Committee on Legislative Reform 

and will recap the work and findings to date in the NCSL's work on the 

issue of confl ict  t. f interest.

SUMMARY OF A CT I VI T IE S  TO DATE

Fo llo wi ng  an initial on-site visit by NCSL staff to Juneau to 

deter mi ne the priorities and parameters of the overall project, the NCSL 

staff has d e vo te d most  of  its efforts to the immediate concern over the 
de vetjpment of c on fl ic t o f.interest legislation during the 1983 legisla­

tive session. To assist the Joint' Special Committee on Legislative R e­

form in its d el .b e ra t io n s on this issue, the NCSL staff has completed

the following tasks;

o a de tailed search and analysis of statutory provisions 
dealing with conflict of interest and related legislative 

ethics issues in the other 49 states; 

o a re view and analysis of legislative rules provisions d ea l­

ing with voting procedures and conflict of interest in the

other 49 state legislatures; 

o in-depth t e le pho ne  interviews with legislative staff nd 

ethics autho rit ie s in four states where similar legislative 
c har ac te r is ti c s or ethics problems have been addressed; 

o analyses of current Alaska ethics statutes and four l eg is­

lative proposals curren tl y pending before the A la sk a 

Legislature;
o on-site interviews with legislators, legislative s.off and 

o t h e r s ;
o p re s en ta tio ns  before the Joint Special Committee on-Legis- 

lat've Refo rm  on tundamental ethics questions, and 

o p a r ti ci p at i on  in a decision-making w or ks hop  designed to 

facilitate the committee's consideration of ethics 

legislation.

Attached are the ba ck ground documents, bill analyses and research 

me mo r an d a prepared by the NCSL staff for the committee.

-  1 -

u ■



DI SC US SI ON OF THE PROJECT TO DATE

Ethics issues are complex, requiring great balance between personal 

liberties, public service obligations and institutional legislative 

needs. The job of drafting appropriate legislation on this issue c ur­

rently is c omplicated in Alaska by pressures of time in the current 

le gislative session.

The NCSL staff has attempted to provide the Joint Special Committee 

on Legislative Re form w it h information which will further the un d er­

standing and discussion of legislative ethics issues. In addition, the 

NCSL staff has tr ie d to help facilitate the process by identifying the 

m a j o r  policy decisions which must be addressed in legislation. (The 

a tta ch ed  workshop sum ma ry  from March 22,1983, reflects the outline of 

d ecisions facing the committee.) In terms of these major policy d e c i­

sions, the NCSL staff offer s the following comments and findings on the 

process of de ve l op in g  a legislative ethics bill thus far.

Scope of Coverage

The legislature has before *t proposals which would deal with only 

legislators and ones which would cover all public officials. There is 

no consensus on th,s issue.

C o m m e n t : Given th c on st rai nt s- of  the legislative session, a bill

c ove ri ng  only legislators and legislative staff persons is pr ob ab ly  more 

realistic and feasible at this time. Conflict of interest statutes 

co ve ri n g- on l y legislators and legislative staff persons are in force in- 

33 states, and the separation of powers doctrine makes it ap propriate 

for the legislature to deal with ethics issues for itself, independent 

of other government officials.

Control M ec h an is m/ Po lic in g Body

1. There seems to be a consensus that a legislative c ommittee with 

public citizen memb er s should be established to oversee and enforce p r o­

visions of a le gislative conflict of interest or ethics bill.

C o m m e n t : The separation of powers d oc tr in e and constitutional bases

give credence to the concept of an internal legislative ethics c o m m i t­

tee. At the same time, the involvement of independent citizen members 

mi ti g at es  some of the difficult dynam ic s which legislative m em ber s face 

when jud gi ng  arid pe na lizing their peers. A selection process controlled 

by the presiding legislative officers is appropriate with safeguards for 

m i n o r i t y  representation. To insure a balance of independence, citizen 

m e mb er s probably should be appointed by some independent process, e.g.,

selection by the state judic ia ry or nominees by the state j u d i c i a r y’or

the governor and selection by lottery.

2. The staffing of an ethics committee must be adequate to the powers

a ssi gn ed  to do it.

C o m m e n t : If the powers of an ethics co mmittee are primarily advisory

and the principal enforc em en t strategy is for full and early disclosure, 
a limited legal and administrative staff m ay be adequate to serve the



committee. If, however, an ethics committee is vested with i nv es t ig a­

tory responsibilities, then a more substantial staff is required.

3. There seems to be a consensus that the proceedings of an ethics c o m­

mitte e should be confidential until such time as findings and rulings 

are concluded and published.

C o m m e n t : C on fi de nt ia li ty  in the preliminary stages of an investigation 

and in an advisory process is appropriate.

Conflict o f  Interest

1. There seems to be 

conflicts of interest 

report a potential conflict 

conflict.

a consensus that early disclosure of potential 

is essential, anu that a legislator is obliged to 

as soon as he or she is aware of such a

C o m m e n t : This approach is fundamental and appropriate.

2. A l eg islator must r e p r e s s '  constituents and vote on matters before 

the legislative body.

C o m m e n t : Host state le gislative rules p ro hibit members from voting on

m atters in which they have a direct personal or pecuniary interest, and 

the most common practice is to allow the m em b er  to state the reasons for 

not voting and then, without debate, to have the rest of the me mb er sh ip  

vote by-simple m aj ority to excuse the member. It is valid to balance . 

q uor um  considerations w ith the process of m in i mi zi ng potential conflicts 

of interests, however, Alaska's rules which require unanimous consent of 

the body to excuse a m emb er from voting are among the most stringent.

Ony three other legislative bodies require unanimous consent to excuse a 

member. In a small legislative body, abstaining from a vote and le gi s­

lative action may contribute to the conflict of interest. Consequently, 

the most equitable method to resolve these situations is by ea rly  and 

full disclosure of the potential conflict. Particularly in light of the 

unanimous consent provision, the NCSL staff suggests that disclosure 

include a sworn statement that independent j ud gm en t will be exercised.

Loans

1. Legislators should be eligible for non- di sc re ti on ar y state loans.

C o m m e n t : This is appro pr iat e and reflects a consensus among the

legislators.

2. There is no consensus on the question of whether state legislators 

should be eligible for discre ti ona ry  loans.

C o m m e n t : Alaska represents a unique situation for which t he re  is no

■paraTTffl in other states. The dominant role of the state in the c om me r­

cial loan market is not evident in other j urisdictions. At a minimum, a 

conflict of interest statute dealing with state leans should require 
full and early public disclosure of loans and loan applications by 

public officials.

-  3  -



C ontracts

1. T he re  seems to be consensus that legislators should be eligible for 

contr ac ts with the state under competitive bidding procedures.

C o m m e n t : In 31 states, public official face some restrictions on en t er­

ing into public leases or contracts. Fourteen states allow public o ff i­

cials to enter into contracts through a competitive bidding process. 

Again, as a m i n i m u m  standard, the NCSL suggests that early and full d is­

closure be required of legislator bids on contracts and contract awards 

to lawmakers.

Appearah,, es

1. Th er e seems to be consensus that some restrictions would be ap­

pro pr ia te  on legislators representing constituents or themselves for 

c om pe ns at io n before state agencies.

Comment: Nineteen states require disclosure of compensation received by

public o ffi cia ls  who represent clients or constituents before state 

agenc ie s, and 28 states restrict appearances by public officials. Dis­

closure is imperative in these instances, and public perceptions of u n­

due influence may require more stringent safeguards.

C ON CLU SI ON

To date, no specific piece of legislation before the legislature 

reflects a consensus view on conflict of interest. Opinions remain d i­

vided on ma j or  policy questions. Fundamental decisions must be ad­

dressed by the Joint Special Committee on Legislative Reform and by the 

le gi sl at ur e as a whole on this question. Given the time constraints of 

the legisl ati ve  session, resolution at this time may not be possible, 

however, inaction on the part of the legislature must be balanced with 

public p erc ept io ns  of the immediacy of this question.

-  4 -
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Scope of 
Statutes

01 SC )0Sill c 
Requ I runouts

ALA S KA  LAW ( C h a p t e r  5 0 )

The statute covers:
• A l l  le g is la to rs
• Ju d ic ia l  o f f i c i a l s
• A l l  candidate: for state and 

municipal e le c t iv e  o f f i c e s
• The governor, l ieutenant  

governor, and selected state  
agency o f f i c e r s .

Requires d isc losure  of:
• A l l  Income over {100 by 

o f f i c i a l  or family
• OusIncss Interests and owner­

ship
• Real property
• Trusts
• Loans or loan guarantees, and
• Contracts or o f fe rs  to con­

tract with the state.
Assets or 1<: I H t i c s  under $500 

need not l lsc losod  
Disclosure statement f i l e d  annual­

ly ;  sworn statements required of  
some o f f i c i a l s .

Illlnd trusts are acceptable bul 
must be reported.

H O U S E  D I L L  21)

The le g is la t io n  would cover:
• A l l  le o is la to r s  and le g is la t iv e  

employers
• A l l  municipal o f f i c e r s  and em­

ployers
• The governor and lieutenant  

governor.

Requires d isc losure  o f:
• A l l  Items required under 

AS 39.50.020
• S p e c i f ic  c o n f l i c t s  require pre­

paration o f  a separate s ta te ­
ment by certa in  state execu­
tive  o f f i c i a l s  and municipal 
o f f i c e r s

• Other public  o f f i c i a l s  r e ­
quired to s ta le  a c o n f l i c t  at 
the time of o f f i c i a l  act ion .

SENATOR flSCIO'S MCMOIIAHIIIIM

Leg is la t ion  would apply to:
• A l l  le g is la to r s
» le g is l a t i v e  s t a f f  working with com­

mittees and le g is la to rs
• Leg is la t iv e  members-elect
• former l e g is la t iv e  members.

Leg is la t ion  would require d isc losure  of
the following:
• Direct Interest in  an enterprise  

affected  hy a vote on proposed ley 1s 
la t lon

• Financia l benef it  derived from a 
c lose  economic assoc ia t ion  with an 
ind iv idua l with d ire c t  in te rest  in  
an enterprise  a ffected  by a vote on 
proposed le g is la t io n

• Financia l benef it  derived from a 
close economic assoc ia t ion  with a 
person lobbying, or who litres a 
lobby is t ,  to propose le g is la t io n  
or to influence le g is la to r s '  votes

• G i l t s ,  loans, o r  payments in the 
aggregate amount o f  $100 or more 
from anyone witli  an interest in  an 
enterprise  a ffected  by a vote on 
proposed le g is la t io n

t fees and honorariums received in 
excess o f  $100

• f in anc ia l  transactions involving  
l e g is la to rs  and s ta f f  in excess o f  
$1000

• A l l  contracts with the sta le

O T I I U I  S I A N ' S

t  Idaho, Veimont, and West 
V irg in ia  have ixi d i s ­
closure  laws or restr ic ted  
a c t i v i t i e s

• Public  o f f i c i a l s ,  in­
cluding le g is la to rs  (14 
states)

• S p e c i f ic  le g is la t io n  for 
le g is la to rs  (33 stales)

States require d isc losure  for:
• Source of income (34)
• Income of business i f  p a r t­

nership or shareholder (23)
• investments (2'J)
• Real estate interests (33)
• O f f ice s  and/or d i r e c t ­

orships (31)
• Cred itor indebtedness (24)
t Leases or contracts with

puhlic  agencies (14) ‘
• G i f t s  (19)
a Compensated representa­

tion liufore s la te  agen­
c ie s  (19)

• Fees Or honorariums (23)
• Reimbursement of travel  

expenses hy p rivate  
sources (10)

• Professional or occupa­
tional l icenses held (II)

• Deposits In f in anc ia l  in­
st i tu t io n s  ( ID)

• Retainers (4)
« Cash surrender value of  

Insurance (5)
• Rat lire of outside employ­

ment (22)



p r o v is io n

Disclosure  
Hl*(|u i ruuiL' nt s 
(continued)

C o n f l ic ts  or 
Interest: 

General

AIASKA 1 AM (Chapter 50) HOUSE HILL 20

Tl.c statutes p roh ib it  public
o f f i c i a l s  from:
• Using his o f f i c e  fo r  f inanc ia l  

gain to him self, business or 
family

• S o l i c i t in g  money for  l e g i s ­
la t iv e  advice or other a s s i s t ­
ance re la t in g  to his public  
employment

« Representing a c l ie n t  before 
a state agency for a fee 
(Municipal o f f i c e r s  s im i la r ly  
are barred from representing  
a c l ie n t  before the ir  munici­
pal body.).

The b i l l  would p roh ib it  pub l ic
o f f i c i a l s  from:
• S o l i c i t in g  g i f t s  to influence  

or reward an o f f i c i a l  action
• Using public  o f f i c e  to seek 

employment, contracts or 
compensation benef it ing  the 
o f f i c i a l  or h is  Inu'choiu

• Using public  time, equipment 
or f a c i l i t i e s  for pr ivate  or  
p o l i t i c a l  purposes

t S o l i c i t in g  f inanc ia l  trans­
actions In businesses an 
o f f l c a l  supervises

( Using conf identia l  Information 
for personal gain

• Par t ic ip a t in g  in actions a f ­
fect ing  a business or property 
in which a public  o f f l c a l  lias
a personal f inanc ia l  Interest

• Representing a person before
a state agency far compensation 
( le g is la to rs  and s ta f f )

SENATOR FISCHER'S MEMORANDUM

Reconniended procedures for d isc losu re :
i  Leg is la to r  declares c o n f l i c t  o f  in ­

te rest  on the f lo o r  o f  the l e g is ­
la t iv e  hody and requests to he d ls -  
q ua lI f ied  from voting

• A written  statement submitted to 
the coniiiitie* describ ing c o n f l i c t  
bars le g is la c o r  or s t a f f  from 
further action on the le g is la t io n  
in question, unless the statement 
asserts to llie sa t is fa c t io n  o f  the 
coniii ltlec the ob ject ive  a b i l i t y  of  
the party tu p a r t ic ip a te  in the 
l e g is la t iv e  act ion .

Le g is la t io n  would proscribe the following
as c o n f l i c t s  of in terest :
• Undue Influence exerted as a resu lt  

of public  o f f i c e
» P ar t ic ip a t io n  in outside business 

or professional a c t i v i t y  Inconsist­
ent or in c o n f l i c t  with o f f i c i a l  
duties

• Misuse o f  state property or funds
• Owning cap ita l  slock In a corpora­

tion In excess o f  $1000
• Acting as an o f f i c e r ,  d i r e c to r ,  or 

agent of a corporation
• 'Representation for pay o f  a c l ie n t  

before any s la te  or lo ca l  agency
« Nepotism,excepting unpaid re la t iv e s
» Confidentia l Inhumation not a v a i l ­

able to general pub lic  and obtained 
in the course o f  o f f i c i a l  duties  
used for personal b en e f i t .

0 llll.lt b IA11 s

• Professional services  
rendered (11)

• Id en t i f ica t io n  of trusts  
by trustee (11)

t Id en t i f ica t io n  of trusts  
by b en ef ic ia ry  (10)

• Financia l in te rests  of 
o f f i c i a l ' s  spouse aixl 
dependents (33)

Reports and statements are gen­
e r a l l y  required to lie f i le d  
w ith in  a spec if ied  lime period.

Stales have r e s t r ic t io n s  on the
following:
• Use of pub l ic  pos it ion  to 

obta in  pursoisil bene­
f i t s  (40)

• Giving benef its  to in ­
fluence publ ic  o f f i c i a l s  
and/or pub l ic  employees (.1

• Use of con f iden t ia l  iufor  
mation (37)

• Post-govuruneiital employ­
ment (22)

• Receipt o f  g l f l s  (31)
■ I’ulil Ic o f f i c i a l s  repre­

senting c l ie n t s  be lm e  
' puli I in bodies (2(1)

• Receipt o f  feus end Ixninr 
arlums (23)

• Nepotism (15)
• Public  o f f i c i a l ' s  outside  

employment or business at 
Iv i ly  (2D)
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Confl lets  o f  
Interest:  

General 
(contInued)

, •/

• Ass is t ing  persons for compen­
sation to pass or  defeat le g ­
is la t io n  or secure a contract ,  
claim or transaction before  
t h e le g l s l a t u r e ,  a sta te  or 
municipal agency.

Former o f f i c i a l s  would be pro­
hib ited  from:
• UsJnr, conf identia l  Information 

for personal gain
t Representing persons In trans­

actions lg which the o f f i c i a l  
was Involved. (12mos. time 
period)

C o n f l ic t s  of  
Interest:

Co1’' le t s  and 
L: as

Hie si itutes do not p roh ib it  public  
o f f i c i a l s  from receiving state  
loans or contracts.

The b i l l  would mU p roh ib it  public  
o f f i c i a l s  from receiv ing  state  
loans or contracts. The b i l l  
woulc p roh ib it  pub l ic  o f f i c i a l s  
from ass is t ing  f c r  compensation 
other persons who arc seeking to 
obtain contracts,  c la ims, e tc .

A c t iv i t i e s  Hot 
Restr icted

/

Do unrestricted a c t i v i t i e s  are 
s p e c i f i c a l l y  Iden t if ied .

llo unrestricted a c t i v i t i e s  are 
s p e c i f i c a l l y  Ident if ied .

1

s e n a t o r  risr.iint's h e u o i i a n d u h oiiiih s i a i i s

Leg is la t ion  would proscribe the fo l low ­
ing a c t i v i t i e s  with regard to contracts  
and loans:
t Contracts made viltli state and local  

qovernmnet without pub l ic  competi­
t ive  M d  process; non-bid contracts  
may be awarded at the d is c re t io n  of  
the comnlttee provided no undue 
Influence Is » erted to obtain the 
contract and i t  does not c o n f l i c t  
with the conscientious performance 
of o f f i c i a l  duties  

■ Discretionary state benefits not 
ava i lab le  to the general public  
such as loans and land d isposals  
In which the decision-making process 
docs not safeguard against the 
appearance of Improper influence.

Proposed le g is la t io n  s p e c i f i c a l l y  allows: 
• Outside employment and business 

opportun it ies , provided an advisory  
opinion of the committee Is sought 
In cuscs of potent ia l  cool I le t

S pec i f ic  re s t r ic t io n s  perta in­
ing to contracts ami loans:
• Public  o f f i ' t a l s  entering  

lute public  . . i s e s  ur 
contracts (31)

• Competitive bidding (14)

• Kansas, Maine, ami Missouri 
are three sta les which 
alluw a state o lI leer to 
contract wlIII the sta le  
In a process of competitive  
bidding or lor which the 
pr ice  or ra le  Is I ixwl by 
law



ri'.i ivisiim ALASKA LAW (Chapter 50)

i

IIOUSI: BILL 20 SENATOR FISCHER'S HEMORANIHIM m ill  it s i a i i s

A c t iv i t i e s  Not 
Restr icted  

(continued)

Control Author­
i ty

)

The statute  Is adn ln lstered by the 
Alaska Public  O ff ice s  Commission, 
an Independent commission w ith­
in the Department o f  Administra­
tion .

The conmlsslon duties and powers 
Include a prov is ion  to:
• Haintatn records, reports and 

disc losure  statements and 
estab l ish  reporting procedures

Thu coiunisslon Is not authorized  
to I n it ia te  o r  conduct Investt-  

. gatlons re la t iv e  to v io la t io n s .
A l l  d isc losure  statements and r e ­

ports a rt  pub l ic  records.

The b i l l  would assign new duties to 
the already ex is t ing  Alaska Public  
O ff ices  Conmlsslon, an Independ­
ent conmlsslon w ith in  the D erjr t-  
mcnt o f  A du ln ls tra t lon .

The conmlsslon duties and powers 
would Include to:
• Issue advisory opinions and 

publish edited versions of 
opinions to maintain conf ident­
i a l i t y

• Accept, I n it ia te  and Invest i­
gate complaints

• Subpoena witnesses, tax.' t e s t i ­
mony and hold hearings cn com­
p la in ts

• Maintain nucessiry records, r e ­
ports , forms and estab l ish  re ­
porting procedures

• Make dctennlnations o f  appro­
p ria te  action

• Assess c i v i l  penalt ies for  
v io la t ion s

• liefer Impeachable offenses to 
other state o f f i c i a l s  for sub­
sequent action

• fie for determinations warranting  
removal to the appropriate  
appointing author ity .

Advisory opinions may ho edited for 
c o n f id e n t ia l ! .y .  Complaints and 
a determination hy the commission 
are public  record.

'• Former le g is la to rs  and s t a f f  nuy 
lobby or  work for state agencies  
i limed la te ly  upon leaving the l e g is ­
lature  subject to the const itu t iona l  
han on le g is la to rs  tak:ng a pos it io n  
with a sa lary Increase created 
while the le g is la to r  was a member.

Proposed le g is la t io n  provides:
• Creation of a standing e th ics  com­

mittee in each house
» Mu t ies

--Investigate complaints of e th ics  
v io la t io n s  

-- issue  findings
- t issue  advisory opinions and s ta te ­

ments o f  p o l icy  
.--make reports to the leg is la tu re  

and the public
• Powers

- - I n i t ia te  complaint a l leg ing  eth ics  
v io la t ion  

--hold hearings
— subpoena witnesses and documents 
--take testimony under oath 
--appoint special investigator when 

needed
— Issue a prlvatu reprimand 
— make reconniendatlons to the le g is ­

la t iv e  body for remedies.

Advisory opinions may hu made public  at 
any time hy agreement of the coimiiLtcu 
and the person reguestlng the opinion.

»

• In Maine, le g is la to r s  may 
serve on public  hoards, 
conmissious or other au­
th o r ity  created by the 
leg is la tu re  provided no 
consideration is  paid.

« 0 staves have standing leg­
is la t i v e  e th ics  .......i l tees

• No state lias a jo in t  leg­
i s la t i v e  e th ics  committee

• 2U status have external 
cuiiiiiissIons, agencies or 
boards with re sp o n s ib i l i t y  
for c o n f l l e t  of in terest ,
It Is uncurtain what j u r ­
isd ic t io n  over the l e g is ­
lature a l l  ot the agencies 
have

• A l l  external agencies but 
three were created hy 
statute.
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Penal11 os

Other

ALA S KA  I AW ( C h a p t e r  G O )

Penalties fo r  v io la t io n  o f  report­
ing requirements In c lu de
* Fines, imprisonment or both 

fo r  fa lse  or  misleading re ­
ports

* Fines for la te  f i l i n g s
* Removal from o f f i c e  for f a i l ­

ure to f i l e
« Oarrlng a candidate from 

assuming Q f f ice  fo r  fa i lu r e  to 
f i l e .

Penalties for v io la t io n  o f  c o n f l i c t  
of l r ‘ ;rcst requirements Include: 
o A misdemeanor punishable hy 

f ine  and/or Imprisonment.

Tho statutes allows a "qu a l i f ied  
Alaska voter" to bring a c i v i l  
action  to enforce the p rov is ion .

H O U S E  R I L L  211

Penalties would Include:
• linpeaclmcnt
• Removal from o f f i c e
• Fines not to exceed twice the 

economic benefit  derived hy the 
o f f i c i a l  or a f ine  o f  not more 
than $2000 where no benef it  Is 
received

• Contracts entered Into In v io ­
la t io n  of these provisions are 
voidable hy the state or a 
municipal Ity.

The h i l l  would allow le g is la to rs  and 
other public  o f f i c i a l s  to p a r t i c i ­
pate In an action or dacls lon even 
In tho case of a c o n f l le t  If:
• P art ic ipat io n  Is necessary to 

const itute  a quorum 
« I ho o f f i c i a l  has f i l e d  a d i s ­

closure statement

S E N A T O R  F I S C H E R ' S  MEMORANDUM

Leg is la t io n  provides tho following pen­
a l t i e s :
• V io la t ions  are subject to private  

w ritten  reprimand' from the comultteu
• Upon the recumnundatlon from the 

committee the le g is la t iv e  body may 
act to censure or expel the member 
or may rcconiuend that the attorney 
general prosecute under criminal  
statutes

• Attorney general may bring 3 c i v i l  
act ion  tu recover compensation for 
damages

• Members o f  the committee or the ir  
s t a f f  found g u i l t y  o f  d isc los ing  
Lite Identity of anyono requesting 
an advlsury opinion may have a c i v i l  
action brought against them for 
damages

• S ta f f  found g u i l t y  o f  v io la t ing  
these provisions arc terminated from 
employment

• Any agreement contracted I l le g a l l y  
Is voidable

• It Is a v io la t io n  o f  law to take any 
punit ive  or re ta l ia to ry  action a- 
g a lns l  a person who has in i t ia te d
or assisted in the Investigation of  
an e th ics  v io la t io n  subject to the 
spec if ied  penalt ies o f  th is l e g is ­
la t io n .

Other features of the proposed le g is l a ­
tion are:
• fransferrahle  promotional benefits  

resu lt ing  from o f f i c i a l  business 
.become the property o f  the s t j t o

• .When clrcum;!»!icc$ prevent the *11 - 
vesture o f  property or contracts to 
meet the requirements of' law, d i s ­
closure must hu made and an advisory  
opinion requested of the coinnltleu

( I I I I E I t  S I A M  S

Information is  not a va i lab le
for a l l  s ta le s ,  however:
• Maine provides .hat anyone 

convicted o f  f l l i u g  a 
fa lse  charge of c o n f l i c t  
of in terest with the com­
mission w i l l  he gn iI ty  of  
a Class E crime.

• Maryland provides l l u l  the 
leg is la tu re  may, hy reso­
lu t ion ,  require  compli­
ance, issue a reprimand, 
or censure the g u i l t y  mem­
ber

• Wisconsin provides that the 
eth ics  hoard can make a 
rccixumuiidation In the 
d i s t r i c t  attorney in wlxtse 
ju r i s d ic t io n  the v io la t io n  
occurred to commence crim­
inal proscenium.

* Cal I lorn ia  deflues f in an­
c ia l  Interest as having an 
Investment nr Interest of 
over $1000, having any 
source o f  income over $250 
within 12 months or being 
employed as management In 
a business en t i ty .
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• The o f f i c i a l  announces the 
nature o f  the c o n f l i c t  when 
act ion  Is taken.

The attorney general Is counsel to 
the commission, hut the ch ie f  
Jus t ice  o f  the supreme court may 
appoint t. specia l counsel If r e ­
quested r .  the conmlsslon.

SEHAlOll f ISCIIEII’ S MEMORANDUM

Meetings o f  the committee are cover­
ed by the open meetings law, hut any 
meeting which may tend to prejudice  
the reputation and character o f  any 
person may be c losed . Privacy of  
anyone mentioned In a cumuli tee 
opinion w i l l  he protected.
S pe c i f ic  d e f in i t io n s  prescribed:  
household, business associate ,  
compensation, personal f inanc ia l  
Interest.

(IIIILn S1AIIS

Kansas provides that leg­
is la to r s  cannot he l i t ­
igants in legal proceed- 

s involv ing const i-  
t . tona l ity  of low en­
abled while  he or she 
was a le g is la to r .
In Maryland leg is la to rs  
may part ic ipa te  in leg­
is la t i v e  action provided 
the ir  vote Is needed to 
obtain a quorum and they 
have submitted a signed 
statement Idem ily ing  
c o n f l i c t ;  the comuisslon 
Is reguI red to comp 11e o 
l i s t  uf business e n t i t ie s  
doing business with the 
s la te s .
Missouri and Oklahoma 
r e s t r i c t  the sa le ,  rent 
or lease o f  properly to 
the s t a le .
Montana leg ls la Inrs  are  
prohib ited from p a r t i c i ­
pating on le g is la t io n  a f ­
fect ing  a business com­
p e t i t iv e  with the ir  own. 
Nevada le g is la to r s  are  
prohib ited from suppress­
ing doe "■ents ami d i s ­
c los ing  con f ident ia l  In­
formation for money.
A l l  New York le g is la to rs  
ir.usl rece ive ,  read, and 
understand the e th ics  code
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« South Carolina le g is la to r s  
must put assets in a bt iimI 
t ru st  to avoid c o n f l i c t s  
o f  in te rest  and *njy not 
appear before a board uu 
ra le-  on price-1 ixiiwj 
nlatiers; statonenl de­
d u c in g  a c o n f l i c t  of 
in te rest  delivered to 
presid ing o f f i c e r  w ith in  
24 hours of act ion  or 
dec is ion  is  in compliance 
with the law.

• The Wisconsin e th ics  
board must report the 
id en t ity  o f  person seed­
ing infuimatinn I rum a 
statement of economic 
in terests  to the person 
who f i l e d  the information; 
no orders become e f fe c t iv e  
u n t i l  20 days o i l e r  i t  is  
issued.



I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

F I R S T  J U D I C I A L  D I S T R I C T  A T  J U N E A U

S T A T E  O F  A L A S K A

P l a i n t i f f

vs.

M I L T O N  E D W A R D  D A N K W O R T H

D e f e n d a n t N o .  1 J U - S 8 2 - 1 7 0 5  C R

(C) )•

M E M O R A N D U M  O F  D E C I S I O N  
A N D  O R D E R  R E  M O T I O N  T O  

D I S M I S S  I N D I C T M E N T

D e f e n d a n t  h a s  m o v e d  to d i s m i s s  b o t h  c o u n t s  o f  a t w o  c o u n t

1/
m i s d e m e a n o r  i n d i c t m e n t  o n  t h e  g r o u n d s  t h a t  n e i t h e r  c o u n t  i s

s u p p o r t e d  b y  s u f f i c i e n t  e v i d e n c e  a s  r e q u i r e d  b y  C r i m .  R. 6 (q). 

D e f e n d a n t ' s  m o t i o n  r e g a r d i n g  C o u n t  I I  i s  c o m b i n e d  w i t h  a n  a t t a c k  

o n  t h e  a d m i s s i b i l i t y  o f  m o s t  if n o t  a l l  o f  t h e  e v i d e n c e  p r e s e n t e d  

t o  t h e  g r a n d  j u r y  i n  s u p p o r t  o f  C o u n t  II. F o r  t h e  r e a s o n s  s e t

a n d  t h e  m o t i o n  t o  d i s m i s s  a s  t o  C o u n t  I I  w i l l  b e  g r a n t e d .

1. T h e  S t a t e  n o t e s  in p a s s i n g  t h a t  " t h e  d e f e n d a n t  is 
p r o b a b l y  n o t  e n t i t l e d  t o  a j u d i c i a l  r e v i e w  o f  t h e  e v i d e n c e  
p r e s e n t e d  t o  a g r a n d  j u r y  w h i c h  r e t u r n e d  a n  i n d i c t m e n t  f o r  
m i s d e m e a n o r  o f f e n s e s , "  S t a t e ' s  M e m o r a n d u m  in O p p o s i t i o n  to M o t i o n  
t o  D i s m i s s  I n d i c t m e n t  [ h e r e i n a f t e r  " O p p o s i t i o n  M e m o " )  37. N o n e ­
t h e l e s s ,  i t  d e c l i n e s  t o  r e l y  o n  t h a t  p o i n t .  1(3.

2'. E s p e c i a l l y  a s  t o  C o u n t  I, t h e  r e a s o n s  f o r  t h e  c o u r t ' s  
d e c i s i o n  a r e  n o t  s e t  o u t  in g r e a t  d e t a i l .  T h e r e  h a s  b e e n  i n s u f ­
f i c i e n t  t i m e  to d o  so. O r a l  a r g u m e n t  w a s  h e l d  o n  F e b r u a r y  4,
1 9 8 3  a n d ,  a t  t h e  r e q u e s t  of c o u n s e l  ( w h o  n e e d  t o  k n o w  w h e t h e r  to 

p r e p a r e  f o r  a n  e s t i m a t e d  t h r e e - w e e k  t r i a l  w i t h  m.'re t h a n  50 
w i t n e s s e s ) ,  a d e c i s i o n  w a s  p r o m i s e d  b y  F e b r u a r y  11. I n  f a c t ,  
t h i s  d e c i s i o n  w i l l  i s s u e  on F e b r u a r y  14. E v e r y  c o u r t  d a y  b e ­
t w e e n  a r g u m e n t  a n d  d e c i s i o n  h a s  b e e n  e n t i r e l y  c o n s u m e d  b y  o t h e r  

m a t t e r s .  H e n c e ,  r e v i e w  c f  t h e  m e m o r a n d a ,  a u t h o r i t i e s  c i t e d  b y  

c o u n s e l ,  t r a n s c r i p t  a n d  e x h i b i t s  h a s  b e e n  r e l e g a t e d  t o  o t h e r  

t i m e s ,  a n d  t n e  t i m e  r e m a i n i n g  fo r  t h e  w r i t t e n  d e e i & i u n  n e c e s s a r i l y  

h a s  b e e n  q u i t e  b r i e f .

2/
t h e  m o t i o n  to d i s m i s s  a s  t o  C o u n t  I w i l l  b e  d e n i e do u t  b e l o w
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C O U N T  I 

S u f f i c i e n c y  o f  t h e  E v i d e n c e

C r i m .  P.. 6 (q) p r o v i d e s  in r e l e v a n t  p a r t :

T h e  gr ant  ;u r y  s h a l l  f i n d  a n  i n d i c t m e n t  

w h e n  a l l  t n e  e v i d e n c e  t a k e n  t o g e t h e r ,  
if u n e x p l a i n e d  o r  u n c o n t r a d i c t e d ,  w o u l d  

w a r r a n t  a c o n v i c t i o n  o f  t h e  d e f e n d a n t .

U p o n  a c h a l l e n g e  t o  a n  i n d i c t m e n t ,  t h e  S t a t e  m u s t  s h o w  t h a t  i t

h a s  p r e s e n t e d  a d m i s s i b l e  e v i d e n c e  s u p p o r t i n g  e a c h  o f  t h e  e l e m e n t s

o f  t h e  o f f e n s e ,  A d a m s  v. S t a t e , 5 9 8  ? . 2 d  5 0 3 ,  5 0 8  ( A l a s k a  1 9 7 9 ) ,

w h i c h  i s  " a d e q u a t e  t o  p e r s u a d e  r e a s o n a b l e  m i n d e d  p e r s o n s  t h a t  if

<■ ^ e x p l a i n e d  o r  u n c o n t r a d i c t e d  it w o u l d  w a r r a n t  a c o n v i c t i o n  o f

t h e  p e r s o n  c h a r g e d . "  S t a t e  v. P a r k s , 43 7  P . 2d 6 4 2 ,  644  ( A l a s k a

1 9 6 8 ) .  B e c a u s e  t h e r e  i s  a p r e s u m p t i o n  t h a t  a g r a n d  j u r y  " a c t e d

o n  s u f f i c i e n t  e v i d e n c e , "  S t a t e  v. S h e l t o n , J 68 P .2d 917 , 8 19

( A l a s k a  1 9 6 2 ) ,  a n d  b e c a m  j a m o t i o n  t o  d i s m i s s  t e s t s  s u f f i c i e n c y

o f  e v i d e n c e  r e v i e w e d  or a c o l d  r e c o r d ,  a l l  r e a s o n a b l e  i n f e r e n c e s

f r o m  t h e  e v i d e n c e  r  ■ at  b e  d r a w n  iii f a v c r  o f  t h e  n o n - m o v i n g  
3 /

p a r t y .

C o u n t  I o f  t :e i n d i c t m e n t  c h a r g e s  t h a t  t h e  d e f e n d a n t  u s e d  

h i s  o f f i c i a l  p o s i t i o n  a s  a S t a t e  s e n a t o r  f o r  t h e  p r i m a r y  p u r p o s e  

o f  o b t a i n i n g  f i n a n c i a l  g a i n  f o r  h i m s e l f ,  i n  s e v e r a l  w a y s :

(1) )•'* r e c e i v i n g  i n f o r m a t i o n  f r o m  A l y e s k a  P i p e l i n e  S e r v i c e s

C o m p a n y  t h a t  I s a b e l  P a s s  P i p e l i n e  C a m p  w a s  a v a i l a b l e  f o r  p u r c h a s e  

b y  t h e  S t a t e ;

(2) b y  c o m m u n i c a t i n g  to A l y e s k a  t h a t  t h e  S t a t e  w a s  m o s t  

p r o b a b l y  n o t  i n t e r e s t e d  i n  p u r c h a s i n g  t h e  c a m p ;

(3) by p r o m o t i n g  a n  i n t e r e s t  i,i t h e  p u r c h a s e  of t h e  c a m p  b y  

t h e  S t a t e  f r o m  h i m  f o r  a p p r o x i m a t e l y  5 3 , 0 0 0 , 0 0 0 ,  k n o w i n g  a t  t h e  

t i m e  t h a t  t h e  c a m p  w a s  s t i l l  a v a i l a b l e  f o r  p u r c h a s e  b y  t h e  S t a t e  

d i r e c t l y  f r o m  A l y e s k a ;

2 . jfer.car.t c o n c e d e d  t h i s  s t a n d a r d  o f  r e v i e w  a t  c r a l  
a r c u m e r s t .
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2
(4 ) b y  p a r t i c i p a t i n g  i n  t h e  s u b s e q u e n t  p u r c h a s e  o f  t h e  

c a m p  f o r  5 9 0 0 , 0 0 0 ,  k n o w i n g  a t  t h e  t i m e  t h a t  t h e  c o m p  w a s  s t i l l  

a v a i l a b l e  f o r  p u r c h a s e  b y  t h e  S t a t e  d i r e c t l y  f r o m  A l y e s k a ;  a n d

(5) b y  f u r t h e r  p r o m o t i n g  t h e  s a l e  o f  t h e  c a m p  to t h e  S t a t e  

f o r  a p p r o x i m a t e l y  5 3 , 0 0 0 , 0 0 0 .

D e f e n d a n t  c o n c e d e s  t h a t  h e  w a s  a p u b l i c  o f f i c i a l  a t  t h e  

t i m e  i n  q u e s t i o n  a n d  t h a t  h i s  a c t i v i t i e s  c o n c e r n i n g  hi s  p u r c h a s e  

of  a n d  a t t e m p t e d  s a l e  of I s a b e l  C a m p  w e r e  u n d e r t a k e r ,  p r i m a r i l y  

.to o b t a i n  f i n a n c i a l  g a i n  f o r  h i m s e l f .  H e  v i g o r o u s l y  d i s p u t e s ,  

h o w e v e r ,  t h a t  h e  u s e d  h i s  o f f i c e  in a n y  w a y  in u n d e r t a k i n g  t h e s e  

a c t i v i t i e s .  H e  a n a l y z e s ,  i n  c l o s e  d e t a i l ,  e a c h  o f  th e  a l l e g a t i o n s  

of  u s e  of o f f i c e .  T h e  S t a t e  r e s p o n d s  w i t h  a s i m i l a r  a n a l y s i s .

T h i s  c o u r t  halt r e v i e w e d  t h e  e v i d e n c e .  D r a w i n g  a l l  r e a s o n -  

a b l e  i n f e r e n c e s  in a l i g h t  m o s t  f a v o r a b l e  t o  t h e  S t a t e ,  t h e  

e v i d e n c e  w o u l d  b e  a d e q u a t e  to p e i s u a d e  a r e a s o n a b l e  m i n d e d  p e r s o n  

t h a t ,  if u n e x p l a i n e d  o r  u n c o n t r a d i c t e d ,  i t  w o u l d  w a r r a n t  a c o n ­

v i c t i o n  o f  t h e  d e f e n d a n t .  T h a t  o f  c o u s e  is n c c  t o  s a y  t h a t  t h e r e  

a r e  n o t  o t h e r ,  r e a s o n a b l e  i n f e r e n c e s  w h i u h  m i g h t  b e  d r a w n  w h i c h  

w o u l d  b e  f a v o r a b l e  t o  t h e  d e f e n d a n t .  I n d e e d ,  c o u n s e l  f o r  t h e  

d e f n d a n t  h a v e  d r a w n  s u c h  i n f e r e n c e s  a n d  p r e s e n t e d  t h e m  i n  t h e i r  

m e m o r a n d a .  B u t  i t  is n o t  f o r  t h i s  c o u r t  t o  d e c i d e  w h i c h  v i e w  o f  

t h e  e v i d e n c e  i s  c o r r e c t .  I t  c a n  o n l y  d e t e r m i n e  if, at t h i s  s t a c e ,

i/
t h e  e v i d e n c e  i s  s u f f i c i e n t  to g o  f o r w a r d .  I n  t h e  v i e w  o f  

t h i s  c o u r t ,  i t  is.

4. S p e c i f i c  e x a m p l e s  of r e l e v a n t  a n d  p r o b a t i v e  e v i d e n c e  
w h i c h  s u p p o r t  t h i s  c o n c l u s i o n  ire n o t  p r o v i d e d ,  f o r  t h e  r e a s o n  
t h a t  t h e  t r i e r  o f  f a c t  s h o u l d  iot b e  p o t e n t i a l l y  e x p o s e d  t o  t h e  
c o u r t ' s  s p e c i f i c  d r a w i n g  o f  i. ' e r e n c e s  —  t h i s  c a s e  h a s  r e c e i v e d  

i n t e n s i v e  p r e t r i a l  p u b l i c i t y  —  n o r  d o e s  t h e  e x p o s u r e  o f  t h e  
c c u r t ' s  w e i g h i n g  p r o c e s s  to c o u n s e l  s e r v e  a n y  n p u c i e m l y  u s e f u l  

p u r p o s e .  G e n e r a l l y ,  th e  e v i d e n c e  a n d  i n f e r e n c e  u r g e d  b y  t h e  
S t a t e  ( O p p o s i t i o n  .'Some 3 - 2 1 ,  S i - 5 4 ;  a p p e a r  s u f f i c i e n t  t o  d e f e a t  

t h e  m o t i o n  t o  d i s m i s s .



R e q u i r e m e n t  o f  C o n s c i o u s n e s s  o f  W r o n e a o i n g  

*.n h i s  R e p l y  t o  S t a t e ' s  O p p o s i t i o n  t o  M o t i o n  t o  D i s m i s s  

[ h e r e i n a f t e r  R e p l y  M e m o ] , d e f e n d a n t  r a i s e s  t h e  i s s u e  w h e t h e r  a 

p e r s o n ,  t o  b e  c o n v i c t e d ,  m u s t  b e  s h o w n  t o  h a v e  c o m m i t t e d  a c t s  

p r o s c r i b e d  b y  l a w  w i t h  s o m e  c o n s c i o u s n e s s  o f  w r o n g d o i n g .  ( R e p l y  

M e m o  4) H e  a r g u e s  f o r c e f u l l y  t h a t  u n l e s s  s u c h  a  s c i e n t e r  r e ­

q u i r e m e n t  i s  a n  e l e m e n t  o f  t h e  c r i m e  o f  c o n f l i c t  o f  i n t e r e s t ,  t h e  

s t a t u t e  w o u l d  b e  u n c o n s t i t u t i o n a l l y  v o i d  f o r  v a g u e n e s s .

T h e  a r g u m e n t  a p p e a r s  w e l l - f o u n d e d ,  a n d  t h e  S t a t e  a t  o r a l  

a r g u m e n t ,  i n  a r g u i n g  t h a t  t h e  r e c o r d  c o n t a i n e d  m u c h  e v i d e n c e  f r o m  

w h i c h  t h e  d e f e n d a n t ' s  c o n s c i o u s n e s s  o f  g u i l t  c o u l d  b e  i n f e r r e d ,  

a p p e a r s  t o  h a v e  a c c e p t e d  t h e  d e f e n d a n t ' s  t h e s i s  t h a t  a c o n ­

s c i o u s n e s s  o f  g u i l t  m u s t  b e  s h o w n .  ( A d d i t i o n a l l y ,  t h e  S t a t e  

a r g u e s  t h a t  t h i s  s c i e n t e r  r e q u i r e m e n t  i s  s a t i s f i e d  b y  a s h o w i n g  

t h a t  a c o n f l i c t  o f  i n t e r e s t  d e f e n d a n t  u s e d  h i s  o f f i c e  f o r  t h e  

p r i m a r y  p u r p o s e  o f  r e a l i z i n g  p e r s o n a l  g a i n . )  A t  a n y  e v e n t ,  

t a k i n g  a l l  r e a s o n a b l e  i n f e r e n c e s  a r i s i n g  f r o m  t h e  e v i d e n c e  i n  a 

l i g h t  m o s t  f a v o r a b l e  t o  t h e  S t a te, t h e r e  is s u f f i c i e n t  e v i d e n c e  

to c o n c l u d e  t h a t t h e  d e f e n d a n t  a c t e d  w i t h  a c o n s c i o u s n e s s  o f

w r o n g d o i n g . A g a i n ,  t h i s  c o n c l u s i o n  m e r e l y  t e s t s  t h e  s u f f i c i e n c y  

of t h e  e v i d e n c e ,  n o t  i t s  f i n a l  e f f e c t  o n  t h e  t r i e r  o f  f a c t .

C O U N T  XI

D e f e n d a n t  h a s  m o v e d  f o r  d i s m i s s a l  o f  C o u n t  II o f  t h e*

i n d i c t m e n t  o n  a l t e r n a t e  g r o u n d s  H e  a r g u e s  f i r s t  t h a t  t h e  

e v i d e n c e  p r e s e n t e d  t o  t h e  g r a n d  j u r y  w a s  i n s u f f i c i e n t  a s  a 

m a t t e r  o f  l a w  t o  s v p p o r t  t h e  i n d i c t m e n t .  A l t e r n a t i v e l y ,  h e  

c o n t e n d s  t h a t  " t h e  v e r y  a l l e g a t i o n s  o f  C o u n t  (II) o f  th e  i n d i c t ­

m e n t ,  t o g e t h e r  w i t h  a l l  of t h e  e v i d e n c e  p u t  f o r t h  t o  p r o v e  

th'.se a l l e g a t i o n s ! , )  a r e  b a r r e d  b y  t h e  s p e e c h  [or] d e b a t e  c l a u s e " .  

| ( D e f 1s M » m o  58. e m p h a s i s  i n  c r i a i n a i )  T e r  t h e  r e a s o n s  

■ d i s c u s s e d  b e l o w ,  t h i s  c o u r t  c o n c l u d e s  t h a t  w h a t  b o t h  p a r t i e s  

! r e f e r  bo a s  t h e  " s p e e c h  cr d e b a t e  c l a u s e "  o f  t h e  A l a s k a

-n -



C o n s t i t u t i o n  p r o h i b i t s  p r o s e c u t i o n  o f  C o u n t  II. F o r  t h i s  r e a s o n  

C o u n t  I I  m u s t  b e  d i s m i s s e d .

L e g i s l a t o r  I m m u n i t y  U n d e r  A r t .  II, § 6 
A r t .  II, § 6 o f  t h e  A l a s k a  C o n s t i t u t i o n  r e a d s  i n  r e l e v a n t  

p a r t  a s  f o l l o w s :

L e g i s l a t o r s  m a y  n o t  b e  h e l d  t o  answer- 

b e f o r e  a n y  o t h e r  t r i b u n a l  f o r  a n y  s t a t e m e n t  
m a d e  i n  t h e  e x e r c i s e  o f  t h e i r  l e g i s l a t i v e  

d u t i e s  w h i l e  t h e  l e g i s l a t u r e  i s  i n  s e s s i o n .

5 /
T h e  p a r t i e s  a g r e e  t h a t  t h i s  is a c a s e  o f  f i r s t  i m p r e s s i o n  i n  

A l a s k a .  ( D e f e n d a n t ' s  M e m o  40, O p p o s i t i o n  M e m o  63) T h e y  t h e r e ­

f o r e  f r a m e  t h e i r  a r g u m e n t s  a r o u n d  f e d e r a l  d e c i s i o n s  o u t l i n i n g  

t h e  c o n t o u r s  o f  t h e  f e d e r a l  c o n s t i t u t i o n ' s  " s p e e c h  o r  d e b a t e  

c l a u s e "  —  t h e  d e f e n d a n t  a r g u i n g  t h a t  t h e  i m m u n i t y  r e s u l t i n g  

f r o m  t h e  A l a s k a  C o n s t i t u t i o n  s h o u l d  b e  i d e n t i c a l  t o  t h e  i m m u n i t y  

p r o v i d e d  b y  t h e  f e d e r a l  c o n s t i t u t i o n ,  w h i l e  t h e  s t a t e  a r g u e s  

t h a t  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  a m u c h  n a r r o w e r  g r a n t  o f  

i m m u n i t y .

T h e  f e d e r a l  c o n s t i t u t i o n a l  p r o v i s i o n  is s i m i l a r  b u t  b y  n o

m e a n s  i d e n t i c a l  t o  t h e  A l a s k a  p r o v i s i o n  s e t  o u t  a b o v e .  I t  r e a d s

[ F ] o r  a n y  s p e e c h  o r  d e b a t e  in e i t h e r  h o u s e ,
( m e m b e r s  o f  C o n g r e s s )  s h a l l  n o t  b e  q u e s t i o n e d  

in a n y  o t h e r  p l a c e .

U. S. C o n s t . ,  A r t .  I, 5 7, T h e  m o s t  s t r i k i n g  d i f f e r e n c e  b e t w e e n

t h e  t w o  p r o v i s i o n s  is t h e  a c t i v i t y  w h i c h  i j  p r o t e c t e d :  A l a s k a

p r o t e c t s  " a n y  s t a t e m e n t  m a d e  in t h e  e x e r c i s e  o f  . . .

5. T h e  t e r m  " f i r s t  i m p r e s s i o n "  is u s e d  i n  t h e  s e n s e  t h a t

t h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  h a d  t h e  a p p l i c a t i o n  of A r t .  II,'
§ 6 b e f o r e  it in t h e  c o n t e x t  o f  a c r i m i n a l  c a s e .  T h e  o n l y  
p r i o r  j u d i c i a l  e x p r e s s i o n  o n  A r t  II, S 6 l o c a t e d  b y  t h e  p a r t i e s  
w a s  t h e  s e t  o f  i n s t r u c t i o n s  t o  t h e  g r a n d  j u r y  in S t a t e  v.

H o h m a n , M o .  I J U - 6 1 - 4 6 4  C?., giver, b y  J u d g e  T h o m a s  3. S t e w a r t .  T h  

: p a r t i e s  v i g o r o u s l y  d i s p u t e  the p r o p e r  i n t e r p r e t a t i o n  of t h o s e
I i n s t r u c t i o n s  a n d  t h e i r  a p p l i c a t i o n  t o  tr.is c a s e .  . N o  a p p e l l a t e

. d e c i s i o n ,  m u c h  l e s s  a t r i a l  c o u r t  d e c i s i o n ,  c o n c e r n i n g "  A r t .  II, 

j 5  6  h a s  beer, b r o u g h t  to t h i s  c o u r t ' s  a t t e n t i o n .
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l e o i s l a t i v e  d u t i e s , "  w h i l e  t h e  f e d e r a l  p r o v i s i o n ,  t e x t u a l l y  a t  

£/
l e a s t ,  c o v e r s  o n l y  " s p e e c h  o r  d e b a t e  i n  e i t h e r  h o u s e . "

A l t h o u g h  t h e  p a r t i e s  h a v e  n o t  a r g u e d  it, t h i s  d i f f e r e n c e  

a p p e a r s  t o  b e  i m p o r t a n t .  T h e  d e v e l o p m e n t  o f  f e d e r a l  l a w  u n d e r  

t h e  f e d e r a l  s p e e c h  o r  d e b a t e  c l a u s e  h a s  l a r g e l y  b e e n  t h e  p r o c e s s  

o f  d e f i n i n g  t h e  c o n c e p t  o f  " l e g i s l a t i v e  a c t s "  s o  a s  t o  a c c o m m o d a t e  

t h e  S u p r e m e  C o u r t ' s  c o n c e r n  t h a t  t h e  l i t e r a l  s t a t e m e n t  o f  t h e  

i m m u n i t y  f o u n d  i n  t h e  t e x t  w a s  t o o  n a r r o w  t o  s e r v e  t h e  g r e a t  

h i s t o r i c a l  p u r p o s e s  o f  t h e  f r a m e r s .  W h i l e  t h a t  d e v e l o p m e n t  m a y  

w e l l  s u p p o r t  t h e  r e s u l t  r e a c h e d  h e r e i n  ( s e e  t h e  d e f e n d a n t ' s  

a r g u m e n t s  a t  D e f e n d a n t ' s  M e m o  3 1 - 4 0 ,  R e p l y  M e m o  1 8 - 1 9  a n d  t h e  

a n a l y s i s  b e l o w  a t  1 5 - 1 9 ) ,  i t  i s  n o t  s t r i c t l y  n e c e s s a r y  t o  t h e  

i n t e r p r e t a t i o n  o f  t h e  A l a s k a  c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  

p r o t e c t s  " a n y  s t a t e m e n t  m a d e  i n  t h e  e x e r c i s e  o f  . . . l e g i s l a t i v e  

d u t i e s . "  I t  s e e m s  b e y o n d  q u e s t i o n  t h a t  t h e  p r o p e r  f u n c t i o n  o f  

t h i s  c o u r t  i s  t o  e x a m i n e  t h e  a c t s  c h a r g e d  in t h e  i n d i c t m e n t  a n d  

t h e  e v i d e n c e  o f  t h o s e  a c t s ,  a n d  d e t e r m i n e  if t h e  d e f e n d a n t  is, 

b y  v i r t u e  o f  t h i s  p r o s e c u t i o n ,  b e i n g  h e l d  t o  a n s w e r  f o r  a n y  

s t a t e m e n t  m a d e  i n  t h e  e x e r c i s e  o f  h i s  l e g i s l a t i v e  d u t i e s .  If 

t h e  a n s w e r  is i n  t h e  a f f i r m a t i v e ,  C o u n t  I I  c a n n o t  s t a n d .

T h e  i n d i c t m e n t  c h a r g e s ,  i n  C o u n t  II, t h a t  t h e  d e f e n d a n t  

u s e d  h i s  p o s i t i o n  f o r  t h e  p r i m a r y  p u r p o s e  o f  o b t a i n i n g  f i n a n c i a l  

g a i n  f o r  h i m s e l f  " b y  t a k i n g  a c t i o n  to a s s u r e  t h a t  a n  a p p r o p r i a -  

t i o n  s o u r c e  w a s  e n a c t e d  d u r i n g  t h e  1 9 8 2  s e s s i o n  o f  t h e  A l a s k a  

S t a t e  L e g i s l a t u r e "  f r o m  w h i c h  a p i p e l i n e  c a m p  o w n e d  b y  d e f e n d a n t  

c o u l d  b e  p u r c h a s e d  b y  t h e  S t a t e  of A l a s k a .  T h a t  is, t h e  a c t i o n  

w h i c h  i s  t h e  s u b j e c t  o f  t h e  i n d i c t m e n t  i;s t h a t  o f  t a k i n g  s t e p s

6 . I t  i s  t r u e  t h a t  t h e  f e d e r a l  c a s e s  h a v e  e x p a n d e d  t h e  

i m m u n i t y  t o  c o v e r  a c t s  n e c e s s a r y  t o  t h e  l e g i s l a t i v e  f u n c t i o n .  

3 u t , a s  t h e  U . S .  S u p r e m e  C o u r t  h a s  n o t e d ,  a n c  a s  t h e  S t a t e  

[ e n p . n a s i z e s , " T h e  h e a r t  o r  zr.e w i s e s e  is speech: o r  o e b a c e  m  
• e i t h e r  H o u s e . "  H u t c h i n s o n  v. P r o x m i r e , 4 4 3  U . S .  I l l ,  1 2 6 ,  61 

; L. So. 2 d  411, 4 2 6  ( 1 9 7 9 ) ,  z u c t i n c  G r a v e l  v. U n i t e d  S t a t e s ,  40; 

U.S.  . 606 , 62 5, 32 L. S c .  2d *5 = 2, 6 0 2  ( 1 9 7 2  ; .



1 t o  c r e a t e  a l e g i s l a t i v e  a p p r o p r i a t i o n  ( for  a p a r t i c u l a r ,  a n d

2  : a l l e g e d l y  u n l a w f u l ,  p u r p o s e )  .

3 ij T h e  e v i d e n c e  o f  t h o s e  a c t s  l a r g e l y  c o n s i s t e d  o f  t e l e p h o n e

4 jj c a l l s .  O n e  w a s  m a d e  b y  t h e  d e f e n d a n t  t o  J e r r y  R e i n w a n d ,  e x e c u t i v ^

5 !' a s s i s t a n t  t o  t h e  g o v e r n o r ,  c o n c e r n i n g  l a n g u a g e  i n  t h e  g o v e r n o r ' s
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b u d g e t .  T h e  o t h e r s  w e r e  w i t h  W i l l i a m  H u d s o n ,  C o m m i s s i o n e r  o f  

t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ,  c o n c e r n i n g  l a n g u a g e  i n  t h e  

b u d g e t  a l l o w i n g  f o r  t h e  r u r c h a s e  o f  a p i p e l i n e  c a m p  a n d  c o n ­

c e r n i n g  a l t e r n a t e  s o u r c e s  o f  f u n d i n g  f o r  o t h e r  D e p a r t m e n t  o f  

A d m i n i s t r a t i o n  e x p e n s e s  ( w h i c h  s o u r c e s  m i g h t  f r e e  o t h e r  

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  a p p r o p r i a t i o n s  t o  p u r c h a s e  a p i p e ­

l i n e  c a m p ) .

I n  c o m p a r i n g  t h e  i n d i c t m e n t  a n d  t h e  e v i d e n c e  u n d e r  i t  w i t h  

t h e  p r o v i s i o n s  o f  A r t .  II, § 6 , t h e  f i r s t  i n q u i r y  is w h e t h e r  

t h e  a c t  o f  a s s u r i n g  (or c r e a t i n g )  a f u n d i n g  s o u r c e  i s  a l e g i s ­

l a t i v e  d u t y .  T h e  a n s w e r  is y e s .  A r t .  IX, § 13 o f  t h e  A l a s k a  

C o n s t i t u t i o n  p r o v i d e s  i n  r e l e v a n t  p a r t :

N o  m o n e y  s h a l l  b e  w i t h d r a w n  f r o m  t h e  

t r e a s u r y  e x c e p t  in a c c o r d a n c e  w i t h  a p ­
p r o p r i a t i o n s  m a d e  b y  l aw.

It h a s  b e e n  s a i d  t h a t  t h e  p o w e r  t o  c o n t r o l  t h e  e x p e n d i t u r e  o f  

s t a t e  m o n i e s  i s  t h e  s u p r e m e  l e g i s l a t i v e  p o w e r .  A  c l a s s i c  s t a t e ­

m e n t  i s  f o u n d  i n  C o l b e r t  v. S t a t e ,  39 So.  65, 6 6  (Mi s s .  1 9 0 5 ) :

U n d e r  a l l  c o n s t i t u t i o n a l  g o v e r n m e n t s  r e c o g ­

n i s i n g  t h r e e  d i s t i n c t  a n d  i n d e p e n d e n t  
m a g i s t r a c i e s ,  t h  c o n t r o l  o f  t h e  p u r s e  
s t r i n g s  o f  g o v e r n m e n t  ir. a l e g i s l a t i v e  

f u n c t i o n .  I n d e e d ,  it is t h e  s u p r e m e  
2 7  l e g i s l a t i v e  p r e r o g a t i v e ,  i n d i s p e n s a b l e  to

t h e  i n d e p e n d e n c e  a n d  i n t e g r i t y  o f  th e  

2 S‘ L e g i s l a t u r e ,  a n d  r.ot t o  b e  s u r r e n d e r e d  o r
b r i d g e d ,  s a v e  b y  t h e  C o n s t i t u t i o n  i t s e l f ,  

w i t h o u t  d i s t u r b i n g  t h e  b a l a n c e  o f  t h i s  
s y s t e m  a n d  e n d a n g e r i n g  t h e  l i b e r t i e s  o f  t h e

3 0  p e o p l e .  T h e  r i g h t  of t h e  L e g i s l a t u r e  to 
. . .  d e t e r m i n e  . . . t h e  o b g e c t s  u p o n

3 1  j; w h i c h  ( p u b l i c  r e v e n u e )  s h a l l  b e  e x p e n d e d

. . .  is f i r m l y  a n d  i n e x p u c n a b l y  e s t a b -

3 2  l i s h e d  in o u r  p o l i t i c a l  s y s t e m .



^ ji N o  o n e  c o u l d  s e r i o u s l y  c o n t e n d  t h a t  a c t i v i t y  r e l a t e d  t o  t h e  

2  j! c r e a t i o n  o f  t h e  b u d g e t  i s  n o t  l e g i s l a t i v e  a c t i v i t y .

3 || N o t  o n l y  w a s  t h e  f o r m u l a t i o n  o f  t h e  b u d g e t  c l e a r l y  l e g i s -

I :4 >! l a t i v e  b u s i n e s s ,  b u t  t h e  d e f e n d a n t ' s  r o l e  i n  t h e  p r o c e s s  w a s

ii5 !•; c e n t r a l :  H e  w a s  c o - c h a i r  o f  t h e  F i n a n c e  C o m m i t t e e  r n  t h e  S e n a t e .

6 j- W h i l e  h i s  r o l e  a s  F i n a n c e  c o - c h a i r  i s  n o t  c r i t i c a l  t o  t h i s
:

7 j; a n a l y s i s ,  i t  s e r v e s  t o  r e i n f o r c e  t h e  c o n c l u s i o n  t h a t  h i s  p a r -
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j t i c i p a t i o n  i n  p u t t i n g  t o g e t h e r  t h e  b u d g e t  w a s  a p a r t  o f  h i s  

! l e g i s l a t i v e  d u t i e s .

T h e  n e x t  i n q u i r y  i s  w h e t h e r  a n y  s t a t e m e n t s  o f  t h e  d e f e n d a n t  

w h i c h  w e r e  m a d e  i n  t h e  p e r f o r m a n c e  o f  t h e s e  d u t i e s  a r e  a t  

i s s u e .  T h e r e  i s  n o  q u e s t i o n  o f  t h i s .  A t  o r a l  a r g u m e n t  c o u n s e l  

f o r  t h e  S t a t e  w a s  a s k e d  w h a t  e v i d e n c e  w o u l d  r e m a i n  u n d e r  C o u n t  

II i f  t h e  d e f e n d a n t ' s  i n t e r p r e t a t i o n  o f  t h e  A l a s k a  " s p e e c h  o r  

d e b a t e  c l a u s e "  w e r e  a p p l i e d .  I n  a s u p p l e m e n t a l  p l e a d i n g  f i l e d  

a f t e r  t h e  a r g u m e n t ,  t h e  S t a t e  h a s  c o n c e d e d  t h a t  " i f  . . . 

e v i d e n c e  o f  t h e  d e f e n d a n t ' s  p h o n e  c o n v e r s a t i o n s  w i t h  J e r r y  

R e i n w a n d  a n d  W i l l i a m  H u d s o n  is s u p p r e s s e d ,  t h e r e  w i l l  n o t  b e  

s u f f i c i e n t  e v i d e n c e  t o  u p h o l d  C o u n t  II o f  t h e  i n d i c t m e n t . "

( S t a t e  S u p p l e m e n t a l  3, e m p h a s i s  i n  o r i g i n a l )

T h e  n e x t  i n q u i r y  i s  w h e t h e r  t h i s  p r o s e c u t i o n  i s  t a n t a m o u n t  

to  h o l d i n g  l e g i s l a t o r s  " t o  a n s w e r  b e f o r e  a n y  o t h e r  t r i b u n a l " .

T h e  a n s w e r  is c l e a r l y  y e s .  A  g r a n d  j u r y  a n d  a c o u r t  a r e  " o t h e r  

t r i b u n a l ( s ) "  a s  t h e  A l a s k a  C o n s t i t u t i o n  u s e s  t h a t  t e r m .  E v e r y  

U . S .  S u p r e m e  C o u r t  c a s e  c o n s t r u i n g  s i m i l a r  l a n g u a g e  i n  t h e  f e d e r a l  

s p e e c h  o r  d e b a t e  c l a u s e ,  ( " ( m e m b e r s  o f  C o n g r e s s )  s h a l l  n o t  b e  

q u e s t i o n e d  in a n y  o t h e r  p l a c e " )  h a s  d e a l t  e i t h e r  w i t h  a g r a n d  

ji j u r y  p r o c e e d i n g ,  e . g . , G r a v e l  v. U n i t e d  S t a t e s , s u p r a , 40 8  U . S .  

a t  6 1 5 ,  33 L. Ed.  2d a t  597, [ g r a n d  j u r y  s u b p o e n a  a t  i s s u e ,  h e l d :

3 ̂  i
^ , S e n a t o r  p r o t e c t e d  f r o m  c r i m i n a l  o r  c i v i l  l i a b i l i t y  o r  f r o m

- i
q u e s t i o n i n g  " e l s e w h e r e  t h a n  ir. t h e  S e n a t e " ) ,  c r  a t r i a l ,  e . c . ,

3 2
'.'niter S t a t e s  v. J o h n s o n ,  2S3 U . S .  169 , 173, 15 L. E c . 2c 6 oi,



6 8 4  (1966 ) [ c o n v i c t i o n  a t  i s s u e ,  h e l d :  c e r t a i n  e v i d e n c e  u t i l i z e d

a t  t r i a l  b a r r e d  b y  s p e e c h  o r  d e b a t e  c l a u s e ] . L i k e w i s e ,  i t  is 

c l e a r  t h a t  t h e  d e f e n d a n t  l e g i s l a t o r  is " h e l d  t o  a n s w e r "  b y  t h e

i n s t i g a t i o n  o f  c h a r g e s  (and p e r h a p s  b y  t h e  m e r e  i n v e s t i g a t i o n  b y

t h e  g r a n d  j u r y ) ,  a n d  t h a t  t h e r e  n e e d  n o t  l i t e r a l l y  b e  t h e  p u t t i n g  

o f  q u e s t i o n s  t o  h i m  o r  h e r .

T h e  f i n a l  i n q u i r y  i s  w h e t h e r  t h e  c o n s t i t u t i o n a l  i n j u n c t i o n  

a g a i n s t  h o l d i n g  l e g i s l a t o r s  t o  a n s w e r  i n  a n y  o t h e r  t r i b u n a l  m a y  

h a v e  b e e n  (or m a y  b e )  w a i v e d  i n  t h i s  c a s e .  • T h e  S t a t e  o f f e r s  t w o  

t h e o r i e s  o f  w a i v e r .  N e i t h e r  is p e r s u a s i v e .

T h e  S t a t e  f i r s t  a r g u e s  t h a t  A S  3 9 . 5 0 . 0 9 0 ( a )  w a i v e s  l e g i s -  

l a t i v e  i m m u n i t y .  T h e  a r g u m e n t  is b a s e d  o n  a s i m i l a r  a r q u m e n t  

m a d e  b y  t h e  g o v e r n m e n t  i n  U n i t e d  S t a t e s  v. H e l s t o s k i , 4 4 2  U . S .  

4 7 7 ,  61 L. Ed. 2d 1 2  ( 1 9 7 9 ) .  T h e  d e f e n d a n t  t h e r e  w a s  a c o n g r e s s ­

m a n  a c c u s e d  o f  b r i b e r y ,  a v i o l a t i o n  o f  18 U . S . C .  § 201.  T h e

C o u r t  s e t  o u t ,  a n d  d i s p a t c h e d ,  t h e  g o v e r n m e n t ' s  a r g u m e n t  a s

f o l l o w s :

T h e  G o v e r n m e n t  a l s o  a r g u e s  t h a t  t h e r e  
h a s  b e e n  a s o r t  o f  i n s t i t u t i o n a l  w a i v e r  b y  
C o n g r e s s  i n  e n a c t i n g  5 2 01 . A c c o r d i n q  t o  
t h e  G o v e r n m e n t ,  5 2 0 1  r e p r e s e n t s  a c o l l e c t i v e  
d e c i s i o n  t o  e n l i s t  t h e  a i d  o f  t h e  E x e c u t i v e  
B r a n c h  a n d  t h e  c o u r t s  in t h e  e x e r c i s e  of 
C o n g r e s s '  p o w e r s  u n d e r  A r t .  I, 5 5 t o  d i s c i p l i n e  
i t s  M e m b e r s .  T h i s  C o u r t  h a s  t w i c e  d e c l i n e d  
t o  d e c i d e  w h e t h e r  a C o n g r e s s m a n  c o u l d ,  c o n ­
s i s t e n t  w i t h  t h e  C l a u s e ,  b e  p r o s e c u t e d  f o r  a 
l e g i s l a t i v e  a c t  as s u c h ,  p r o v i d e d  t h e  p r o s e c u t i o n  
w e r e  " f o u n d e d  u p o n  a n a r r o w l y  d r a w n  s t a t u t e  
p a s s e d  b y  C o n g r e s s  i n  t h e  e x e r c i s e  o f  i t s  

l e g i s l a t i v e  p o w e r  t o  r e g u l a t e  t h e  c o r d u c t  o f  
i t s  m e m b e r s . "  J o h n s o n ,  s u o r a ,  a t  1 8 5 ,  15 L  
E d  2d 6 8 1 ,  86 3 C t  749. U n i t e d  S t a t e s  v.
B r e w s t s r , 408 US ,  a t  529  n 18, 33 L  E d  2d 507,
92 S C t  2 5 2 1 .  W e  s e e  n o  o c c a s i o n  t o  r e s o l v e  

t h a t  i m p o r t a n t  q u e s t i o n .  W e  h e l d  o n l y  t h a t  
§ 2 0 1  d o e s  n o t  a m o u n t  t o  a c o n g r e s s i o n a l  

w a i v e r  o f  t h e  p r o t e c t i o n  of t h e  C l a u s e  f o r  
i n d i v i d u a l  M e m b e r s .

. a t  4 92,  61 L. Ed. 2c a t  25. S i g n i f i c a n t l y ,  t h e  C o u r t  n o t e d  

t h a t  t h e r e  w a s  a c u e s  tier, w h e t h e r  the  C e n t r e s ?  h a d  t h e  t o w e r  a t
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28-
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m e m b e r s  o f  t h e  p r o t e c t i o n  o f  t h e  s p e e c h  o r  d e b a t e  c l a u s e .  I t  

! q u o t e d  f r o m  C o f f i n  v. C o f f i n , 4 M a s s .  1, 27 ( 1 8 0 8 ) ,  t o  t h e  e f f e c t  

t h a t  " t h e  p r i v i l e g e  . . .  is n o t  s o  m u c h  t h e  p r i v i l e g e  o f  t h e  

| h o u s e  . . .  a s  o f  e a c h  i n d i v i d u a l  m e m b e r  c o m p o s i n g  it, w h o  i s  

e n t i t l e d  t o  t h i s  p r i v i l e g e  e v e n  a c a i n s t  t h e  d e c l a r e d  w i l l  o f  t h e  

h o u s e . " I d . T h e  C o u r t  c o n c l u d e d  t h a t  e v e n  " [ a ] s s u m i n g  [ f o r  t h e  

p u r p o s e  o f  a r g u m e n t )  t h a t  t h e  C o n g r e s s  c o u l d  c o n s t i t u t i o n a l l y  

w a i v e  t h e  p r o t e c t i o n  o f  t h e  C l a u s e  f o r  i n d i v i d u a l  M e m b e r s ,  s u c h  

w a i v e r  c o u l d  b e  s h o w n  o n l y  b y  a n  e x p l i c i t  a n d  u n e q u i v o c a l  

e x p r e s s i o n . "  Idl. a t  4 9 3 ,  61 L. E d .  2 d  a t  26 ( e m p h a s i s  a d d e d ) .

T h e  s t a t u t e  i n  t h e  i n s t a n t  c a s e  is n o  s t r o n g e r  f o r  t h e  p r o s e c u t i o n  

h e r e  t h a n  w e r e  t h e  f e d e r a l  s t a t u e s  i n v o l v e d  i n  H e l s t o s k i ,

3 r e w s t e r  a n d  J o h n s o n .  A S  3 9 . 5 0 . 0 9 0 ( a )  c o n t a i n s  n o  e x p l i c i t  a n d  

u n e q u i v o c a l  w a i v e r  o f  A r t .  II, 5 6 o f  t h e  A l a s k a  C o n s t i t u t i o n  

( a g a i n  a s s u m i n g  f o r  t h e  s a k e  of a r g u m e n t  t h a t  t h e  L e g i s l a t u r e  

h a d  t h e  p o w e r  t o  d o  t h a t ) . I n d e e d ,  i t  c o n t a i n s  n o  w a i v e r  

l a n g u a g e  w h a t s o e v e r .  I t  is c l e a r l y  i n s u f f i c i e n t  t o  a c c o m p l i s h  

t h e  " i n s t i t u t i o n a l  w a i v e r "  w h i c h  t h e  S t a t e  u r g e s  t h i s  c o u r t  to

V
f i n d .

T h e  S t a t e  n e x t  a r g u e s  t h a t  t h e  d e f e n d a n t  w a i v e d  h i s  p r o ­

t e c t i o n  u n d e r  t h e  A l a s k a  s o e e c h  o r  d e b a t e  c l a u s e  b v  v o l u n t a r i l y

y
t e s t i f y i n g  b e f o r e  t h e  g r a n d  j u r y .  T h e  d e f e n d a n t  r e s p o n d s

7. T h e  S t a t e ' s  p r i m a r y  a r g u m e n t  i n  r e g a r d  t o  i t s  t h e o r y  
t h a t  A S  3 9 . 5 0 . 0 9 0 ( a )  w a i v e s  s p e e c h  o r  d e b a t e  c l a u s e  p r o t e c t i o n  

is b a s e d  o n  i t s  p e r c e p t i o n  o f  w h a t  is g o o d  p o l i c y .  ( O p p o s i t i o n  
M e m o  7 3 - 7 8 )  T h u s ,  t h e  S t a t e  a r g u e s  e x t e n s i v e l y  t h a t  t h e r e  a r e  
s o u n d  r e a s o n s  n o t  to a p p l y  l e g i s l a t i v e  i m m u n i t y  t o  c r i m i n a l  

c a s e s ,  t h a t  a t  t h e  l e a s t  t h e  l e v e l  c f  i m m u n i t y  p r o t e c t i o n  s h o u l d  
b e  l e s s  in c r i m i n a l  t h a n  in c i v i l  c a s e s ,  t h a t  t h e  n e e d  for 

h o n e s t  g o v e r n m e n t  r e q u i r e s  t h a t  s p e * c h  o r  d e b a t e  i m m u n i t y  b e  
l! l i m i t e d ,  e t c .  W h i l e  t h e s e  a r g u m e n t s  m a y  h a v e  m e r i t ,  t h i s  c o u r t  

|, is n o t  f r e e  t o  c o n s t r u e  t h e  A l a s k a  C o n s t i t u t i o n  a c c o r d i n g  t o  w h a t  
iit b e l i e v e s  t o  b e  g o o d  p o l i c y .  I t  m u s t  r e a d  a n d  a p p l y  t h e  

| w o r d s  o f  t h a t  d o c u m e n t  i n  a n  a t t e m p t  t o  c a r r y  o u t  t h e " i n t e n t  
o f  i t s  a u t h o r s .

S. T h e  S t a t e  c o n t e n d s  t h a t  t h i s  w a i v e r  m a k e s  a d m i s s i b l e  

t h e  d e f e n d a n t ' s  c r a n d  j u r y  t e s t i m o n y  ar.c a n y  e t h e r  t e s t i m o n y  

c o n c e r n i n g  it, t h o u g h  t h e  S t a t e  c o n c e d e s  t h a t  t h e  w a i v e r  w o u l d  
n e t  e x t e n d  t o  t r i a l .
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t h a t ,  u n d e r  t h e  a p p l i c a b l e  l a w ,  n o  w a i v e r  o c c u r r e d  h e r e .

T h e  f a c t s  in t h i s  r e g a r d  w e r e  a s  follows': T h e  d e f e n d a n t

v o l u n t a r i l y  a D D e a r e d  b e f o r e  t h e  o r a n d  j u r y ,  w a s  g i v e n  a " t a r g e t

V
w a r n i n g " ,  a n d  w a s  r e p r e s e n t e d  b y  c o u n s e l .  H e  w a s  n o t

T h e  w a r n i n g  r e a d  a s  f o l l o w s :

G R A N D  J U R Y  T A R G E T  W A R N I N G  

T o :  M. E. D a n k w o r t h

1. Y o u  a r e  a n d  h a v e  b e e n  t h e  s u b j e c t  
o f  a n  i n v e s t i g a t i o n  c o n d u c t e d  b y  t h e  S t a t e  
o f  A l a s k a  a n d  b y  a g r a n d  j u r y  s i t t i n g  i n  
J u n e a u ,  A l a s k a ,  i n v e s t i g a t i n g  a l l e g a t i o n s  

of  c r i m i n a l  m i s c o n d u c t  i n  c o n n e c t i o n  w i t h  

t h e  a c q u i s i t i o n  o f  t h e  I s a b e l  P a s s  P i p e l i n e  
C a m p  b y  a b u s i n e s s  e n t i t y  i n  w h i c h  y o u  a r e  
a p r i n c i p a l  a n d  e f f o r t s  t o  s e l i  t h e  c a m p
to t h e  S t a t e  o f  A l a s k a .  T h e r e  is a t  t h i s  

t i m e  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  y o u r  
r o l e  i n  t h e  a c q u i s i t i o n  o f  t h e  c a m p  a n d  
i n  e f f o r t s  to s e l l  i t  t o  t h e  S t a t e  o f  
A l a s k a  c o n s t i t u t e d  a c r i m i n a l  o f f e n s e  
a n d  t h e r e  e x i s t s  t h e  p o s s i b i l i t y  a t  t h e  
c o n c l u s i o n  o f  t h e  G r a n d  J u r y  p r o c e e d i n g s  
t h a t  s u f f i c i e n t  e v i d e n c e  m a y  h a v e  b e e n  
p r e s e n t e d  u p o n  w h i c h  c r i m i n a l  c h a r g e s  

c o u l d  b e  r e t u r n e d .

2. In a d d i t i o n ,  in a c c o r d a n c e  w i t h  
p r i o r  c o m m u n i c a t i o n s  m a d e  t o  y o u r  a t t o r n e y ,  
y o u  s h o u l d  b e  a w a r e  t h a t  t h e  G r a n d  J u r y  

m a y  c o n s i d e r  c h a r g e s  o t h e r  t h a n  t h a t  i n ­

c l u d e d  w i t h i n  t h e  c o n f l i c t  o f  i n t e r e s t  
p r o v i s i o n  c o n t a i n e d  i n  A S  3 9 . 5 0 . 0 9 0 ( a ) .
E v i d e n c e  b e f o r e  t h e  G r a n d  J u r y  m a y  s u p p o r t  

o t h e r  c r i m i n a l  c h a r g e s ,  i n c l u d i n g  f e l o n y  
o f f e n s e s .

3. Y o u  h a v e  a g r e e d  to a p p e a r  a n d  

t e s t i f y  b e f o r e  t h e  G r a n d  J u r y  w i t h o u t  a 

s u b p o e n a  u p o n  t h e  c o n d i t i o n s  t h a t  y o u  a r e  

a f f o r d e d  a n  o p p o r t u n i t y  a t  t h e  c o n c l u s i o n  
of y o u r  t e s t i m o n y  t o  g i v e  a b r i e f  s t a t e m e n t  
to t h e  G r a n d  J u r y  a n d  t h a t  y o u r  a t t o r n e y

be  a f f o r d e d  a n  o p p o r t u n i t y  a f t e r  t h e  
p r e s e n t a t i o n  o f  e v i d e n c e  to r e v i e w  t h a t  

e v i d e n c e  w i t h  p r o s e c u t i n g  a t t o r n e y s  a n d  to 
set f o r t h  r e a s o n s  w h y  a n  i n d i c t m e n t  s h o u l d  
n e t  b e  r e t u r n e d  p r i o r  t o  t h e  f i n a l  p r e s e n t a t i o n  
of " h i s  m a t t e r  to t h e  G r a n d  J u r y .

•J. Y o u  h a v e  t h e  r i g h t  t o  r e f u s e  to 

a n s w e r  a n y  q u e s t i o n  p u t  to y o u  b e f o r e  t h e  

g r a n d  j u r y  t h a t  m i g h t  i r . c i m i n a t e  y o u .

( c o n t i n u e d !
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!a d v i s e d  o f  h i s  p r i v i l e g e  u n d e r  t h e  s p e e c h  o r  d e b a t e  c l a u s e ,  a n d

j he  d i d  n o t  m a k e  a n y  s t a t e m e n t  w a i v i n g  t h e  p r o t e c t i o n  o f  t h a t
I
( p r o v i s i o n .  U n d e r  t h e s e  f a c t s  n o  w a i v e r  h a s  b e e n  s h o w n .

A s  n o t e d  b y  t h e  d e f e n d a n t ,  t h e  s i t u a t i o n  i n  U n i t e d  S t a t e s  

v. H e l s t o s k i , s u p r a , w a s  m u c h  s t r o n g e r  f o r  t h e  g o v e r n m e n t ,  y e t

t h e  c o u r t  t h e r e  r e j e c t e d  t h e  g o v e r n m e n t ’s c l a i m  o f  w a i v e r .  I n  

H e l s t o s k i  t h e  d e f e n d a n t  c o n g r e s s m a n  h a d  a p p e a r e d  v o l u n t a r i l y  t e n

t i m e s  b e f o r e  t h e  g r a n d  j u r y ,  e a c h  t i m e  b e i n g  w a r n e d  o f  h i s  

f i f t h  a m e n d m e n t  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n .  A t  h i s  

n i n t h  a p p e a r a n c e ,  t h e  c o n g r e s s m a n  f o r  t h e  f i r s t  t i m e  m e n t i o n e d  

h i s  s p e e c h  o r  d e b a t e  c l a u s e  p r i v i l e g e  a n d  d e c l i n e d  t o  a n s w e r  a

9. ( c o n t i n u e d )

5. Y o u  h a v e  t h e  r i g h t  t o  b e  r e p r e s e n t e d  
b y  a n  a t t o r n e y  b e f o r e  t h e  g r a n d  j u r y ,  a n d  
w h i l e  a n  a t t o r n e y  m a y  n o t  e n t e r  t h e  g r a n d  

j u r y  r o o m  w i t h  y ou, h e  may. b e  p r e s e n t  i m­
m e d i a t e l y  o u t s i d e  t h e  g r a n d  j u r y  r o o m  a n d  

y o u  h a v e  t h e  r i g h t  to i n t e r r u p t  t h e  p r o ­
c e e d i n g s  a t  a n y  p o i n t  in t i m e  to c o n f e r
w i t h  y o u r  a t t o r n e y  a n d  o b t a i n  h i s  a d v i c e .

6 . I f  y o u  c a n n o t  a f f o r d  a n  a t t o r n e y  
t o  r e p r e s e n t  y o u ,  y o u  m a y  a p p l y  t o  t h e  

S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  A l a s k a  t o  

r e q u e s t  t he  c o u r t  to a p p o i n t  a n  a t t o r n e y  
t o  r e p r e s e n t  y o u .  If t h e  c o u r t  f i n d s  y o u  
c a n n o t  a f f o r d  a n  a t t o r n e y  i t  w i l l  a p p o i n t  

a n  a t t o r n e y  fo r  y o u .

J h a v e  r e a d  t h e  a b o v e  G r a n d  J u r y  

T a r g e t  W a r n i n g  a n d  u n d e r s t a n d  t h e  r i g h t s  

s e t  o u t  t h e r e i n .  •

D A T E D  a t  J u n e a u ,  A l a s k a ,  t h i s  2 6 t h  d a y  
of  O c t o b e r ,  1 9 8 2 .

7 s /  :•!. E . D a n k w o r t h

/ z /  A v r u m  C r e t e
W i t n e s s  

A t t o r n e y  for : 
O c t .  26, 1 9 : 2

~ “ ankvorth

!'



q u e s t i o n  o n  t h e  b a s i s  o f  it. T h e  t r i a l  c o u r t  f o u n d ,  h o w e v e r ,

t h a t  h e  w a s  a w a r e  o f  t h e  p r i v i l e g e  f r o m  b e f o r e  h i s  f i r s t

a p p e a r a n c e :  H e  h a d  r e c e n t l y  c o n c l u d e d  l i t i g a t i o n  i n  w h i c h  h e  h a d

r e l i e d  o n  t h e  s p e e c h  o r  d e b a t e  c l a u s e ,  a n d  t h e  a t t o r n e y  w h o

r e p r e s e n t e d  h i m  i n  t h a t  c a s e  w a s  t h e  s a m e •a t t o r n e y  w h o  r e p r e s e n t e d

h i m  b e f o r e  t h e  g r a n d  j u r y .  N o n e t h e l e s s ,  t h e  S u p r e m e  C o u r t  h e l d

t h a t  " w a i v e r  c a n  b e  f o u n d  o n l v  a f t e r  e x d i c i t  a n d  u r . e c u i v o c a l
10/

r e n u n c i a t i o n  o f  t h e  p r o t e c t i o n . "  4 4 2  U . S .  a t  4 91, 61 L. E d .

1 " d  a t  24 .  F i n d i n g  n o  s u c h  r e n u n c i a t i o n ,  i t  r e j e c t e d  t h e  w a i v e r  

-,ieory. I n  t h e  i n s t a n t  c a s e ,  t h e  d e f e n d a n t  d i d  n o t  e v e n  t a l k  

a b o u t  h i s  s p e e c h  o r  d e b a t e  p r i v i l e g e ,  a n d  t h e r e  i s  n o  s h o w i n g  

t h a t  h e  \<as e v e n  a w a r e  o f  it. C e r t a i n l y  t h e r e  w a s  n o  " e x p l i c i t  

a n d  u n e q u i v o c a l  r e n u n c i a t i o n "  o f  it. U n d e r  t h e s e  c i r c u m s t a n c e s ,  

t h e r e  c a n  b e  n o  f i n d i n g  t h a t  t h e  d e f e n d a n t  w a i v e d  h i s  p r o t e c t i o n  

u n d e r  t h e  A l a s k a  C o n s t i t .  t i o n .

T h e  c o n c l u s i o n  o f  t h i s  a n a l y s i s  o f  t h e  s c o p e  a n d  e f f e c t  o f  

A r t .  II, § 6 o f  t h e  A l a n k a  C o n s t i t u t i o n  i s  t h a t  i t  b a r s  p r o s e ­

c u t i o n  o f  C o u n t  II o f  t h e  i n d i c t m e n t ,  b o t h  b e c a u s e  t h e  i n d i c t m e n t  

i t s e l f  a t t e m p t s  t o  h o l d  t h e  d e f e n d a n t  t o  a n s w e r  b e f o r e  a c o u r t  

f o r  s t a t e m e n t s  m a d e  in t h e  e x e r c i s e  o f  h i s  l e g i s l a t i v e  d u t i e s  

a n d  b e c a u s e  t h e  e v i d e n c e  p r e s e n t e d  t o  t h e  g r a n d  j u r y  i n  s u p p o r t  

o f  t h e  i n d i c t m e n t  i s  b a r r e d  b y  A r t .  I I,  5 6 . B e c a u s e  t h e  

c o n s t i t u t i o n a l  l a n g u a g e  s e e m s  c l e a r  o n  i t s  f a c e ,  i t  is n o t  

s t r i c t l y  n e c e s s a r y  t o  a d d r e s s  t h e  f o l l o w i n g  i s s u e s .  H o w e v e r ,  

b o t h  b e c a u s e  t h e  p a r t i e s  d i s p u t e d  t h e m  a t  l e n g t h  a n d  b e c a u s e  t h e y  

s e r v e  t o  l e n d  a d d i t i o n a l  s u p p o r t  to t h i s  c o u r t ' s  c o n c l u s i o n ,

10.  S i g n i f i c a n t l y ,  t h e  C o u r t  f o u n d  t h a t  t h e  s t a n d a r d  for  
w a i v e r  o f  s p e e c h  o r  d e b a t e  c . a u s e  p r o t e c t i o n  is e v e n  h i g h e r  t h a n  

j th e o r d i n a r y  s t a n d a r d  f o r  d e t e r m i n i n g  w a i v e r  o f  a c o n s t i t u t i o n a l  

I r i c h t  s e t  o u t  i n  J o h n s o n  v. Z e r b s t ,  20 4  U . S .  4 5 5 ,  4 64 , S2 L. E d .  
2 d ' l 4 S l ,  1 4 6 4  ( 1 9 3 8 ) :  " i n t e n t  l o n s l  r e l i n r y i e h m e n t  o r  a b a n d o n m e n t

i!of a k n o w n  r i g h t  o r  p r i v i l e g e . "  4 4 2  U . S .  a t  4 91,  51 L. Ed .  2d a t  

24. T h i s  is o f  s i g n i f i c a n c e  b e c a u s e  t h i s  c o u r t  d o e s  n o t  b e l i e v e  

■ ever, t h e  J o h n s o n  v .  Z e r b s t  s t a n d a r d  c c u i c  b e  s a t i s f i e d  o n  t h e  

' f a c t s  o f  t h i s  c a s e .
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t h e y  a r e  c o n s i d e r e d  h e r e ,  a t  l e a s t  b r i e f l y .  T h e y  i n c l u d e :  (1)

t h e  s i g n i f i c a n c e  o f  d r a f t i n g  c h a n g e s  m a d e  a t  t h e  C o n s t i t u t i o n a l  

C o n v e n t i o n  c o n c e r n i n g  A r t .  XI,  § 6 a n d  c o m m e n t s  b y  t h e  c o n v e n t i o n  

d e l e g a t e s  c o n c e r n i n g  t h a t  s e c t i o n ;  (2 ) t h e  i n s t r u c t i o n s  g i v e n  to 

t h e  g r a n d  j u r y  i n  S t a t e  v. H o h r n a n , 1 J U - 8 1 - 4 6 4  CR ;  a n d  (3) f e d e r a l  

c a s e  l a w  d e v e l o p e d  u n d e r  t h e  s p e e c h  o r  d e b a t e  c l a u s e  o f  t h e  

f e d e r a l  c o n s t i t u t i o n .

T h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n . T h e  S t a t e  p l a c e s  greaf; 

s i g n i f i c a n c e  o n  t h e  f a c t  t h a t  A r t .  II, s 6 o r i g i n a l l y  p r o v i d e d  

t h a t  n o  l e g i s l a t o r  s h o u l d  b e  h e l d  t o  a n s w e r  " f o r  a n y  s t a t e m e n t  

m a d e  o r a c t i o n  t a k e n " i n  t h e  e x e r c i s e  o f  h i s  l e g i s l a t i v e  

f u n c t i o n s .  T h e  u n d e r l i n e d  l a n g u a g e  w a s  l a t e r  d e l e t e d ,  a n d  t h e  

S t a t e  u r g e s  t h a t  t h i s  d e l e t i o n  s u g g e s t s  a n a r r o w i n g  o f  t h e  p r o ­

t e c t i o n .  W h e t h e r  s u c h  a n  i n f e r e n c e  i s  p r o p e r l y  d r a w n ,  i t  i s  n o t  

i m p o r t a n t  i n  t h e  c o n t e x t  o f  t h i s  c a s e .  T h e  d e f e n d a n t  d o e s  n o t  

s e e k  i m m u n i t y  f o r  " a c t i o n s "  h e  h a s  t a k e n ,  b u t  f o r  s t a t e m e n t s  

w h i c h  h e  h a s  m a d e .

T h e  S t a t e  a l s o  a r g u e s  t h a t  t h e  A l a s k a  p r o v i s i o n  " is  n a r r o w e r  

b e c a u s e  i t s  p r o t e c t i o n  a p p l i e s  o n l y  ' w h i l e  t h e  l e g i s l a t u r e  is in 

s e s s i o n . ' "  ( O p p o s i t i o n  M e m o  62) A g a i n ,  e v e n  i f  t h e  i n f e r e n c e  

i s  w a r r a n t e d ,  i t  is n o t  r e l e v a n t  h e r e :  A l l  o f  t h e  s t a t e m e n t s  o f

t h e  d e f e n d a n t  w h i c h  c o n c e r n  C o u n t  II o c c u r r e d  w h i l e  t h e  l e g i s ­

l a t u r e  w a s  in s e s s i o n .

T h e  S t a t e  r e l i e s  o n  a s t a t e m e n t  m a d e  b y  D e l e g a t e  . M c C u t c h e o n ,

w h o  w a s  t h e  c h a i r  of t h e  Comi'-..ttee o n  t h e  L e g i s l a t i v e  3 r  n c h .

D e l e g a t e  M c C u t c h e o n  s a i d :

T h e r e  is a l s o  a n  i m m u n i t y  c l a u s e  w h i c h  p r o v i d e s  
a l e g i s l a t o r  w i l l  n o t  b e  h e l d  l i a b l e  f o r  a n y ­
t h i n g  h e  s a y s  c u r i n g  a s e s s i o n .

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  P r o c e e c i r . e s  1 0 9 9 .  T h e  S t a t s

ji r e a d s  . h i s  c o m m e n t  ( a n d  o n e  m a d e  c o n c e r n i n e  t h e  c r i v i l e c e  f r o m

a r r e s t ,  -h i c h  is n o t  r e l e v a n t  tc t h i s  c a s e !  a s  s u c c e s t i n c  t h a t  t 
32

"the- p r o t e c t i o n  in A l a s k a  w a s  i n t e n d e d  tc a p p l y  o n l y  to t h e  t y p e  !



1 ’ of  c o n d u c t  t h a t  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e f e r s  t o  a s
r

2 - ' p u r e  s p e e c h  o r  d e b a t e . ' "  ( O p p o s i t i o n  M e m o  61) T h i s  c o u r t  c a n

3 J: d r a w  n o  s u c h  c o n c l u s i o n  f r o m  t h e  d i s c u s s i o n  r e f e r r e d  to. " ( A ] n y -

4 ji t h i n e  [a l e g i s l a t o r )  s a y s "  is c l e a r l y  b r o a d e r  t h a n  " p u r e  s p e e c h  

3 |; o r  d e b a t e " .  T h e r e  i s  s i m p l y  n o  b a s i s  for. c o n c l u d i n g ,  a s  t h e
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8 j p r o t e c t i o n  f o r  l e c i s l a t o r s  is a s  n a r r o w  a s  t h e  S t a t e  w o u l d  f i n d  

'■
i it.

I n s t r u c t i o n s  G i v e n  i n  S t a t e  v. H o h m a n . T h e  S t a t e  c o n t e n d s  

t h a t  t h e  i n s t r u c t i o n s  g i v e n  b y  J u d g e  T h o m a s  3. S t e w a r t  i n  

S t a t e  v. H o h m a n , s u p r a , s u p p o r t  i t s  v i e w  o f  t h e  p r o p e r  s c o p e  

a n d  e f f e c t  t o  b e  g i v e n  t o  A r t .  II,  § 6 o f  t h e  A l a s k a  C o n s t i t u t i o n  

T h i s  c o u r t  c a n n o t  a g r e e ,  a n d  a d o p t s  t h e  a n a l y s i s  o f  t h e  d e f e n d a n t  

c o n c e r n i n g  t h e  H o h m a n  i n s t r u c t i o n s ,  w h i c h  i s  f o u n d  a t  R e p l y  2 2 - 2 3  

F e d e r a l  C a s e s  I n t e r p r e t i n g  t h e  F e d e r a l  C o n s t i t u t i o n . A t  

t h e  o u t s e t ,  i t  s h o u l d  b e  r e m e m b e r e d  t h a t  t h e r e  a r e  r e l a t i v e l y  

f e w  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c a s e s  i n t e r p r e t i n g  t h e  s p e e c h  o r  

d e b a t e  c l a u s e  o f  t h e  f e d e r a l  c o n s t i t u t i o n .  ( " T h e  S p e e c h  o r  

D e b a t e  C l a u s e  h a s  b e e n  d i r e c t l y  p a s s e d  o n  b y  t h e  C o u r t  r e l a t i v e l y  

f e w  t i m e s  in 1 9 0  y e a r s . "  H u t c h i n s o n  v. P r o x m i r e , s u p r a  n . 6 , 4 4 3  

U . S .  a t  124, 6 1  L. Ed .  2 d  at 4 2 4 . )  T h e r e  a r e ,  o f  c o u r s e ,  a n  

a l m o s t  l i m i t l e s s  n u m b e r  o f  f a c t u a l  s i t u a t i o n s  i n  w h i c h  t h e  s p o e c h  

o r  d e b a t e  c l a u s e  c o u l d  b e  i m p l i c a t e d .  T h e r e f o r e ,  t h e r e  i s  a 

s u b s t a n t i a l  a m o u n t  o f  e x t r a p o l a t i o n  r e q u i r e d  i n  a t t e m p t i n g  t o  

f i n d  g u i d a n c e  f r o m  t h e  f e d e r a l  c a s e s .  W i t h  t h i s  c a v e a t  i n  m i n d ,  

c e r t a i n  g e n e r a l  p r i n c i p l e s  c a n  b e  d r a w n  f r o m  t h e  c a s e s .

2 8  I'
T h e  f i r s t  is t h a t ,  c c n t r a r v  to t h e  S t a t e ' s  a s s e r t i o n  t h a t

29
*' t h e  c l a u s e  p r o p e r l y  h a s  m e r e  tc d o  w i t h  p r o t e c t i n g  l e g i s l a t o r s

30 i!
a g a i n s t  civ: l i a b i l i t i e s ,  t h e  g r e a t  h i s t o r i c a l  p u r p o s e  o f  t h e

31
s p e e c h  o r  d e b a t e  c l a u s e  w a s  tc p r o t e c t  l e c i s l a t o r s  a g a i n s t  t h e

32
e x e c u t i v e  a n d  the  ‘u d i c i a r ”:
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1 T h e r e  i s  l i t t l e  d o u b t  t h a t  t h e  i n s t i g a t i o n  
o f  c r i m i n a l  c h a r g e s  a g a i n s t  c r i t i c a l  o r  

d i s f a v o r e d  l e g i s l a t o r s  b y  t h e  e x e c u t i v e  in 
a j u d i c i a l  f o r u m  w a s  t h e  c h i e f  f e a r  p r o m p t i n g  
t h e  l o n g  s t r u g g l e  f o r  p a r l i a m e n t a r y  p r i v i l e g e  
i n  E n g l a n d  a n d ,  in t h e  c o n t e x t  o f  t h e  A m e r i c a n  
s y s t e m  o f  s e p a r a t i o n  o f  p o w e r s ,  is t h e  p r e ­

d o m i n a t e  t h r u s t  of t h e  S p e e c h  o r  D e b a t e  C l a u s e .

U n i t e d  S t a t e s  v. J o h n s o n , 383 U . S .  1 6 9 ,  182,  1 5  L. E d .  2 d  6 81 ,

6 8 9  ( 1 9 6 6 )  . I t  i s  t r u e  t h a t  t h e  C o u r t  r e t r e a t e d  s l i g h t l y  f r o m  

t h i s  p o s i t i o n  i n  U n i t e d  S t a t e s  B r e w s t e r , 4 0 8  U . S .  501, 508 ,

3 3  L. E d .  2a 5 0 7 ,  5 1 5 - 1 6  ( 1 9 7 2 ) ,  w h e n  i t  n o t e d  t h a t  " t h e  E n g l i s h  

s y s t e m  d i f f e r s  f r o m  o u r s  i n  t h a t  t h e  P a r l i a m e n t  i s  t h e  s u p r e m e  

a u t h o r i t y  n o t  a c o o r d i n a t e  b r a n c h " ,  a n d  s u g g e s t i n g  t h a t  " o u r  

h i s t o r y  d o e s  n o t  r e f l e c t  a c a t a l o g  o f  a b u s e s  a t  t h e  h a n d  o f  t h e  

E x e c u t i v e  t h a t  g a v e  r i s e  t o  t h e  p r i v i l e g e  in E n g l a n d . "  N o n e ­

t h e l e s s ,  i t  c a n n o t  b e  d e n i e d  t h a t  t h e  p r i m a r y  p u r p o s e  o f  t h e  

c l a u s e  w a s  " t o  p r e v e n t  i n t i m i d a t i o n  b y  t h e  e x e c u t i v e  a n d  a c c o u n t ­

a b i l i t y  b e f o r e  a p o s s i b l y  h j s t i l e  j u d i c i a r y " .  J o h n s o n , s u p r a ,

3 8 3  U . S .  a t  1 8 1 .

F r o m  t h e  e a r l i e s t  d e c i s i o n s ,  t h e  s c o p e  o f  t h e  p r i v i l e g e  h a s

b e e n  f o u n d  t o  b e  b r o a d e r  t h a n  s p e e c h  o r  d e b a t e  o n  t h e  f l o o r  o f

t h e  C o n g r e s s .  K.il b o u r n  v. T h o m p s o n , 13 O t t o .  1 6 8 ,  26 L. Ed .  3 77

( 1 8 8 1 ) ,  q u o t e d  a p p r o v i n g l y  f r o m  C o f f i n  v. C o f f i n , 4 M a s s .  1 (1808 )

w h i c h  i t  r e f e r r e d  to a s  " t h e  m o s t  a u t h o r i t a t i v e  c a s e  in t h i s

c o u n t r y  o n  t h e  c o n s t r u c t i o n  o f  t h e  p r o v i s i o n " .  26 L. E d .  a t  391 .

I n  C o f f i n , C h i e f  J u s t i c e  P a r s o n s  s t a t e d :

I T ) h e  a r t i c l e  o u c h t  n o t  t o  b e  c o n s t r u e d  
s t r i c t l y ,  b u t  l i b e r a l l y ,  t h a t  t h e  f u l l  
d e s i g n  o f  it m a y  b e  a n s w e r e d .  I w i l l  n o t  

c o n f i n e  it to d e l i v e r i n g  a n  o p i n i o n ,  u t t e r i n g  
a s p e e c h ,  o r  h a r a n g u i n g  in d e b a t e ,  b u t  w i l l

e x t e n d  i t  to t h e  g i v i n g  o f  a v o t e ,  t o  t h e
m a k i n g  o f  a w r i t t e n  r e p o r t ,  a n d  to e v e r v  o t h e r 
a c t  r e s u l t i n g  f r o m  t h e  n a t u r e  a n d  t h e  
e x e c u t i o n  of t h e  o f f i c e . A n d  I w o u l d  d e f i n e  

t h e  a r t i c l e  a s  s e c u r i n g  to e v e r y  m e m b e r
e x e m p t i o n  f r o m  p r o s e c u t i o n  f o r  e v e r v t h i n c
S c i u  o r  ccr*;a id o r  dcr.c b y  hir. zs s. r<s *** .•

m  t h e  e x e r c i s e  of t he f u n c t i o n s  of t h a t  

o f f i c e , w i t h o u t  i n q u i r i n g  w h e t n e r  t h e  

e x e r c i s e  w a s  r e g u l a r ,  a c c o r d i n g  to t h e  

r u l e s  o f  t h e  H o u s e ,  cr i r r e c u i  ar a n d  acai.nsr
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t h o s e  r u l e s .

4 .Mass. 1, 2 7  ( e m p h a s i s  a d d e d ) .  A f t e r  q u o t i n g  e x t e n s i v e l y  f r o m

i C o f f i n ,  t h e  S u p r e m e  C o u r t  i n  K i l b o u r n  c o n c l u d e d  t h a t  " [ i ] t  w o u l d
t
I
; b e  a n a r r o w  v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  t o  l i m i t  i t  to

.

I w o r d s  s p o k e n  i n  d e b a t e .  T h e  r e a s o n  o f  t h e  r u l e  i s  a s  f o r c e a b l e

• in i t s  a p p l i c a t i o n  t o  [ v a r i o u s  a c t i o n s ] . I n  s h o r t ,  t o  t h i n g s
|
g e n e r a l l y  d o n e  i n  a s e s s i o n  o f  t h e  H o u s e  b y  o n e  o f  i t s  m e m b e r s

in  r e l a t i o n  t o  t h e  b u s i n e s s  b e f o r e  i t ." 26 L. E d .  a t  3 9 1 - 9 2 .

L a t e r  c a s e s  h a v e  r e f i n e d  t h e  s t a n d a r d ,  b u t  h a v e  n o t  r e t r e a t e d

f r o m  i t .  T h u s ,  i n  T e n n e y  v. B r a n d h o v e , 3 4 1  U . S .  3 6 7 ,  95 L. E d.

1019_ (1 950 ) t h e  C o u r t  s a i d ,  a g a i n s t  t h e  a r g u m e n t  t h a t  t h e  s t a t e

l e g i s l a t i v e  c o m m i t t e e  i n v o l v e d  w a s  a c t i n g  i m p r o p e r l y ,  t h a t  " [ t ) h e

c l a i m  o f  a n  u n w o r t h y  p u r p o s e  d o e s  n o t  d e s t r o y  t h e  p r i v i l e g e . "

34 1  U . S .  a t  3 7 7 ,  95 L. Ed. a t  1 0 2 7 .  T h e  C o u r t  i n  T e n n e y

e m p h a s i s e d  t h a t  a c o u r t  m a y  n o t  " i n q u i r e  i n t o  t h e  m o t i v e s  o f

l e g i s l a t o r s " ,  a h o l d i n g  w h i c h  h a s  r e m a i n e d  u n q u e s t i o n e d  i n  t h i s

c o u n t r y  f r o m  e a r l i e s t  t i m e s .

I n  U n i t e d  S t a t e s  v. J o h n s o n , s u p r a , t h e  C o u r t  a f f i r m e d  t h e

r e v e r s a l  o f  a c o n s p i r a c y  c o n v i c t i o n  o f  a m e m b e r  o f  C o n g r e s s ,

b e c a u s e  t h e  p r o s e c u t i o n  h a d  i n q u i r e d  i n t o  t h e  d e f e n d a n t ' s  m o t i v e

in  m a k i n g  a p a r t i c u l a r  s p e e c h :

T h e  e s s e n c e  o f  s u c h  a c h a r g e  in t h i s  c o n t e x t  

is t h a t  t h e  C o n g r e s s m a n ' s  c o n d u c t  w a s  i m­
p r o p e r l y  m o t i v a t e d ,  a n d  a s  w i l l  a p p e a r  t h a t

i s  p r e c i s e l y  w h a t  t h e  S p e e c h  o r  D e b a t e  C l a u s e
g e n e r a l l y  f o r e c l o s e s  f r o m  e x e c u t i v e  a n d  
j u d i c i a l  i n q u i r y .

Id. a t  18 0,  II- L. Ed.  2d a t  6 8 8 .

I n  U n i t e d  S t a t e s  v. B r e w s t e r , s u o r a , s h e  C o u r t  d e n i e d  a

s p e e c h  o r  d e b a t e  c l a u s e  c h a l l e n g e  to a b r i b e r y  i n d i c t m e n t .  I t s

i r e a soni ng. - w h i l e  p e r h a p s  n o t  t o t a l l y  c o n s o n a n t  w i , h  i t s  e a r l i e r  

d e c i s i o n s ,  l e n d s  n o  s u p p o r t  _o t h e  S t a t e ' s  p o s i t i o n  h e r e .  T h e  

C o u r t  d i s t i n g u i s h e d  Johnscr. cr. t h e  g r o u n d  t; * i t  h e l d  t h a t  th e  

p r i v i l e g e  " p r o t e c t e d  M e m b e r s  f r o m  i n q u i r y  i n t o  l e g i s l a t i v e  a c t s
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o r  t h e  m o t i v a t i o n  f o r  a c t u a l  p e r f o r m a n c e  o f  l e g i s l a t i v e  a c t s " ,

4 0 8  U . S .  a t  5 0 9 ,  33 L. Ed .  2d a t  5 1 6 ,  w h e r e a s  t h e  t a k i n g  (or

a g r e e i n g  t o  t a k e )  m o n e y  f o r  a p r o m i s e  t o  a c t  i n  a c e r t a i n  w a y  i s

n o t  a  l e g i s l a t i v e  a c t .  M o r e o v e r ,  s i n c e  t h e  i l l e g a l  c o n d u c t  i s

s h o w n  b y  p r o o f  o f  t a k i n g  o r  a g r e e i n g  t o  t a k e  m o n e y  f o r  a  p r o m i s e

t o  a c t  i n  a c e r t a i n  w a y ,  t h e r e  is n o  n e e d  f o r  t h e  g o v e r n m e n t  t o

s h o w  t h a t  th e  d e f e n d a n t  a c t u a l l y  f u l f i l l e d  t h e  a l l e g e d  i l l e g a l

b a r g a i n .  T h u s ,  t h e r e  i s  n o  n e e d  t o  i n q u i r e  i n t o  a n y  l e g i s l a t i v e

a c t  o r  t h e  m o t i v a t i o n  f o r  a n y  l e g i s l a t i v e  a c t .  W h i l e  t h e

e x c e p t i o n  c a r v e d  o u t  b y  B r e w s t e r  w a s  v i g o r o u s l y  d i s p u t e d  b y  t h e

t h r e e  d i s s e n t e r s  i n  t h a t  c a s e ,  i t  d o e s  n o t  a f f e c t  t h e  a n a l y s i s

h e r e .  T h e  c a s e  d o e s ,  h o w e v e r ,  p r o v i d e  a n o t h e r  d e f i n i t i o n  f o r

" l e g i s l a t i v e  a c t " ,  w h i c h  is o f  a s s i s t a n c e  i n  t h e  i n s t a n t  c a s e :

A  l e g i s l a t i v e  a c t  h a s  c o n s i s t e n t l y  b e e n
d e f i n e d  a s  a n  a c t  g e n e r a l l y  d o n e  in C o n g r e s s  

in r e l a t i o n  t o  t h e  b u s i n e s s  b e f o r e  it. I n  

s u m  t h e  S p e e c h  o r  D e b a t e  C l a u s e  p r o h i b i t s  
i n q u i r y  o n l y  i n t o  t h o s e  t h i n g s  g e n e r a l l y  

s a i d  o r  d o n e  i n  t h e  h o u s e  o r  t h e  s e n a t e  in 
t h e  p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s  a n d  i n t o  
th e  m o t i v a t i o n  f o r  t h o s e  a c t s .

4 0 8  U.S. a t  5 1 2 ,  33 L. E d.  2d a t  5 1 7 - 1 8 .

G r a v e l  v. U n i t e d  S t a t e s , 40 8  U . S .  6 0 6 ,  33 L. Ed .  2d 583

(1972) w a s  d e c i d e d  t h e  s a m e  d a y  a s  B r e w s t e r . I t  c o n c e r n s

p r i m a r i l y  w h e t h e r  a l e g i s l a t i v e  a i d e  is p r o t e c t e d  b y  t h e  s p e e c h

o r  d e b a t e  c l a u s e .  H o w e v e r ,  it c o n t a i n s  t h e  f o l l o w i n g  l a n g u a g e

d e s c r i b i n g  l e g i s l a t i v e  a c t s :

L e g i s l a t i v e  a c t s  a r e  n o t  a l l - e n c o m p a s s i r i g .
T h e  h e a r t  of t h e  C l a u s e  is s p e e c h  o r  d e b a t e  
i n  e i t h e r  H o u s e .  I n s o f a r  a s  t h e  C l a u s e  is 
c o n s t r u e d  t o  r e a c h  o t h e r  m a t t e r s ,  t h e y  

m u s t  b e  a n  i n t e g r a l  p a r t  o f  t h e  d e l i b e r a t i v e  
a n d  c o m m u n i c a t i v e  p r o c e s s e s  b y  w h i c h  M e m b e r s  
p a r t i c i p a t e  m  c o m m i t t e e  a n a  H o u s e  o r o c e e c m a s  
w i t h  r e s p e c t  t o  t h e  c o n s i d e r a t i o n  a n d  p a s s a g e  
o r  re i e c t i o r .  of p r o p o s e d  l e g i s l a t i o n  o r  w i t h  

r e s p e c t  t c  e t h e r " m a t t e r s  w h i c h  t h e  C o n s t i t u t i o n  

p l a c e s  w i t h i n  t h o  j u r i s d i c t i o n  c f  e i t h e r  H o u s e .

21 • 4 0 8  U . S .  a t  6 2 5 ,  33 L . Ed.  at 6 02.
I’

22 As n o t e d  a b o v e ,  t h i s  c o u r t  v i e w s  t h e  A l a s k a  " s c e e c h  or d e b a t
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| t h e l e s s ,  r e v i e w  o f  t h e  a p p r o a c h  w h i c h  t h e  U n i t e d  S t a t e s  S u p r e m e

| C o u r t  h a s  t a k e n  t o  i n t e r p r e t i n g  t h e  f e d e r a l  s p e e c h  o r  d e b a t e

!
j c l a u s e  i s  i n s t r u c t i v e .  U n d e r  t h a t  g e n e r a l  a p p r o a c h ,  a n d  u n d e r  

| t h e  s p e c i f i c  d e f i n i t i o n s  o f  " l e g i s l a t i v e  a c t s "  w h i c h  t h e  C o u r t  

h a s  e s t a b l i s h e d ,  i t  a p p e a r s  t h a t  t h e  a c t i o n s  o f  t h e  d e f e n d a n t  in 

t h e  i n s t a n t  c a s e  w o u l d  b e  p r o t e c t e d .

C O N C L U S I O N

F o r  t h e  r e a s o n s  d i s c u s s e d  a b o v e ,  d e f e n d a n t ' s  m o t i o n  to 

d i s m i s s  C o u n t  I is d e n i e d ,  a n d  d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s  

C o u n t  I I  i s  g r a n t e d .

D O N E  a t  J u n e a u ,  A l a s k a ,  t h i s  1 4 t h  d a y  o f  F e b r u a r y ,  1 9 8 3 .

W a l t e r  L. C a r p e n e t i  
S u p e r i o r  C o u r t  J u d g e

C E R T I F I C A T E

T h i s  is t o  c e r t i f y  t h a t  o n  t h e  a b o v e  d a t e  I p r o v i d e d  a c o p y  

o f  t h e  a b o v e  M e m o r a n d u m  o f  D e c i s i o n  a n d  O r d e r  to:

D a n i e l  W. H i c k e y ,  E s q .

P a t r i c k  J. G u l l u f s e n ,  E s q .
Dear. J. G u a n e l i ,  E s q .
A v r u m  M. G r o s s ,  E s q .
S u s a n  A. B u r k e ,  E s q .

C l i f f o r d  J. G r o h ,  E s q .
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S U B J E C T : W a i v e r  of r i g h t s  u n d e r  t h e  S p e e c h  a n d  D e b a t e  
C l a u s e ,  A r t i c l e  II, s e c t i o n  6, A l a s k a  
C o n s t i t u t i o n  (Work O r d e r  No. 13-0981)

TO:

FROM:

R e p r e s e n t a t i v e  D o n  C l o c k s i n

R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  C o u n s e l ^ x ^

Y o u  h a v e  r e q u e s t e d  a n  a n a l y s i s  of J u d g e  C a r p e n e t i 's 
F e b r u a r y  14, 1983, d e c i s i o n  in S t a t e  v. D a n k w o r t h . Y o u r  
r e q u e s t  s u g g e s t s  t h a t  J u d g e  C a r p e n e t i  r u l e d  t h a t  a l e g i s­
la t o r  is i m m u n e  f r o m  p r o s e c u t i o n  u n d e r  t h e  c o n f l i c t  o f  
i n t e r e s t  s t a tute. Y o u  s u g g e s t  t h a t  J u d g e  C a r p e n e t i  i m p l i e d  
t h a t  a n a r r o w l y  d e f i n e d■w a i v e r  m i g h t  b e  p e r m i s s i b l e .

Y o u  a s k  t h a t  I d r a f t  s u c h  a w a i v e r  a n d  p r e d i c t  its 
c o n s t i t u t i o n a l i t y .  A  b i l l  is e n c l o s e d  t h a t  is r e s p o n s i v e  to 
t h i s  r e q u e s t .

T h e  a r e a  of the o p i n i o n  t h a t  c o n c e r n s  y o u  is a p p a r e n t l y  
d e r i v e d  f r o m  t h a t  p o r t i o n  o f  the o p i n i o n ,  at p a g e  9, t h a t  
a d d r e s s e s  the q u e s t i o n  w h e t h e r  A S  3 9 . 5 0 . 0 9 0 ( a )  w a i v e s  l e g i s­
lat i v e  i m m u n i t y  u n d e r  the s t a t e  e q u i v a l e n t  o f  the S p e e c h  a n d
D e b a t e  C l a u s e  of t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n :  A r t i c l e
II, s e c t i o n  6 of t h e  A l a s k a  C o n s t i t u t i o n :

L e g i s l a t o r s  m a y  n o t  b e  h e l d  to a n s w e r  b e f o r e  a n y  o t h e r
t r i b u n a l  for a n y  s t a t e m e n t  m a d e  in the e x e r c i s e  of 
ti.eir l e g i s l a t i v e  d u t i e s  w h i l e  t h e  l e g i s l a t u r e  is in 
s e s s i o n .  * * *

T h a t  a r g u m e n t  w a s  m a d e  by t h e  sta te t h e  D a n k w o r t h  c a s e  
a n d  is b a s e d  on a s i m i l a r  c o n s i d e r a i  ion a r g u e d  in U n i t e d  
S t a t e s  v. H e l s t o s k i , 442 U.S. 477 (1979).

xn tnc n e i S t o & x i  u a s c , the a r g u m e n t  w a s  m a d e  t h a t  a " n a r r o w l y  
d r a w n  s t a t u t e  p a s s e d  by C o n g r e s s  in the e x e r c i s e  of its l e g i s­
lat i v e  p o w e r  to .regulate the c o n d u c t  o f  its m e m b e r s "  c o u l d
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c o n s t i t u t e  a w a i v e r  b y  C o n g r e s s  of t h e  i m m u n i t y  o f  a m e m b e r  
o f  t h e  C o n g r e s s  f r o m  b e i n g  h e l d  to a n s w e r  in a n y  o t h e r  t r i­
bun a l .

T h e  H e l s t o s k i  c a s e  a c c o r d i n g l y  m e r i t s  a n a l y s i s .
Mr. H e l s t o s k i  w a s  a m e m b e r  of C o n g r e s s .  He w a s  i n v e s t i g a t e d  
b y  a g r a n d  j u r y  on h i s  i n t r o d u c t i o n  o f  n u m e r o u s  p r i v a t e  i m­
m i g r a t i o n  b i l l s ,  a l l e g e d l y  for c o m p e n s a t i o n .  D u r i n g  t h e  
i n v e s t i g a t i o n ,  he v o l u n t a r i l y  c o o p e r a t e d  w i t h  t h e  g r a n d  ju ry, 
a p p e a r i n g  b e f o r e  it o n  t e n  o c c a s i o n s .  I n i t i a l l y ,  h e  m a d e  n o  
c l a i m  o f  p r i v i l e g e  u n d e r  t h e  F i f t h  A m e n d m e n t  b u t  e v e n t u a l l y  
c l a i m e d  t h e  p r i v i l e g e s  of i t  a n d  of t h e  S p e e c h  a n d  D e b a t e  
C l a u s e .

C o n g r e s s m a n  H e l s t o s k i  w a s  i n d i c t e d  o n  t h e  c h a r g e  of a c c e p t i n g  
m o n e y  fo r t h e  p e r f o r m a n c e  o f  o f f i c i a l  acts; he s o u g h t  d i s­
m i s s a l  of t h e  i n d i c t m e n t  o n  rhe g r o u n d  t h a t  it v i o l a t e d  the 
S p e e c h  a n d  D e b a t e  C l a use.

T h e  D i s t r i c t  C o u r t  d e n i e d  t h e  m o t i o n  to d i s m i s s  b u t  h e l d  
t h a t  the G o v e r n m e n t  w a s  p r e c l u d e d  f r o m  i n t r o d u c i n g  " e v i d e n c e  
of a p a s t  l e g i s l a t i v e  act" in a n y  form.

In t a k i n g  its a p p e a l  to t h e  C o u r t  of A p p e a l s ,  t h e  G o v e r n m e n t  
a r g u e d  t h a t  t h e  S p e e c h  and D e b a t e  C l a u s e  d o e s  n o t  p r o h i b i t  
t h e  i n t r o d u c t i o n  of a l l  e v i d e n c e  r e l a t i n g  to l e g i s l a t i v e  
acts. It c o n c e d e d  that, ’a b s e n t  a w a i v e r ,  i t  c o u l d  n o t  
i n t r o d u c e  e v i d e n c e  o f  the b i l l s  or A c t s  t h e m s e l v e s .  A n d  it 
u s e d  s e v e r a l  t h e o r i e s  to r a t i o n a l i z e  its r e q u e s t e d  u s e  of 
e v i d e n c e  of d i s c u s s i o n s  a n d  c o r r e s p o n d e n c e  w h i c h  r e l a t e  or 
d e s c r i b e  l e g i s l a t i v e  acts if t h e  d i s c u s s i o n s  o r  c o r r e s p o n­
d e n c e  d i d  n o t  t h e m s e l v e s  o c c u r  d u r i n g  t h e  l e g i s l a t i v e  p r o ­
ce s s  (none of w h i c h  t h e  c o u r t  a c c e p t e d ) .

B u t  it is a l s o  a r g u e d  t h a t  "by e n a c t i n g  18 U . S . C .  201 (1966), 
C o n g r e s s  h a s  s h a r e d  its a u t h o r i t y  w i t h  t he E x e c u t i v e  a n d  t h e  
J u d i c i a r y  b y  e x p r e s s  d e l e g a t i o n  a u t h o r i z i n g  t h e  i n d i c t m e n t  
a n d  t r i a l  of M e m b e r s  w h o  v i o l a t e  t h a t  s e c t i o n  —  i n  s h o r t  an 
i n s t i t u t i o n a l  d e c i s i o n  to w a i v e  t h e  p r i v i l e g e  of t h e  C l a u s e . "  
47 U . S . L . W .  4713.

T h e  U. S. C o u r t  of A p p e a l s  a f f i r m e d  t h e  e v i d e n t i a r y  h o l d i n g ,  
s t a t i n g  t h a t  l e g i s l a t i v e  a c t s  c o u l d  n o t  b e  i n t r o d u c e d  to 
s h o w  m o t i v e ,  since o t h e r w i s e  the p r o t e c t i o n  o f  t h e  S p e e c h  
a n d  D e b a t e  C l a u s e  w o u l d  b e  n e g a t e d  a n d  t h a t  Mr. H e l s t o s k i  
h a s  n o t  w a i v e d  the p r o t e c t i o n  o f  the C l a u s e  d u r i n g  t h e  g r a n d
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j u r v  p r o c e e d i n g s .  U n i t e d  S t a t e s  v. H e l s t o s k i , 576 F . 2 d  511 
(3d* Cir. 1978).

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a f f i r m e d .  U n i t e d  S t a t e s  v. 
H e l s t o s k i ,  442 U.S. 478, 47 U . S . L . W .  4710 (1979).

T h e  C o u r t  s t a t e d  t h a t  its h o l d i n g s  in U n i t e d  S t a t e s  v.
J o h n s o n , 383 U.S. 169 (1966) a n d  U n i t e d  S t a t e s  v. B r e w s t e r ,
408 U.S. 501 (1972) " l e a v e  no d o u b t  t h a t  e v i d e n c e  of a l e g i s­
l a t i v e  a c t  of a M e m b e r  m a y  n o t  b e  i n t r o d u c e d  b y  t h e  G o v e r n­
m e n t  in a p r o s e c u t i o n  u n d e r  see. 201." 47 U . S . L . W .  4713.
It e x p l a i n e d  its d e c i s i o n  in the B r e w s t e r  case:

J o h n s o n  t h u s  s t a n d s  as a u n a n i m o u s  h o l d i n g  t h a t  a M e m b e r
of C o n g r e s s  m a y  u-a p r o s e c u t e d  u n d e r  a c r i m i n a l  s t a t u t e  
p r o v i d e d  t h a t  the G o v e r n m e n t ' s  c a s e  d o e s  n o t  r e l y  on 
l e g i s l a t i v e  a c t s  or t he m o t i v a t i o n  for l e g i s l a t i v e  
a cts. A  l e g i s l a t i v e  a c t  has c o n s i s t e n t l y  b e e n  d e f i n e d  
as an act g e n e r a l l y  d o n e  in C o n g r e s s  in r e l a t i o n  to t h e  
b u s i n e s s  b e f o r e  it. In sum, the S p e e c h  a n d . D e b a t e  C l a u s e  
p r o h i b i t s  i n q u i r y  o n l y  i n t o  t h o s e  t h i n g s  g e n e r a l l y  s a i d  
o r  d o n e  in t h e  H o u s e  or t h e  S e n a t e  in t h e  p e r f o r m a n c e  
o f  o f f i c i a l  duties- a n d  i n t o  the m o t i v a t i o n  f o r  t h o s e  
a cts. 408 U . S . ,  at 512.

T h e  G o v e r n m e n t  a r g u e d  t h a t  the i n t e r p r e t a t i o n  of t h e  C o u r t  
o f  A p p e a l s  w o u l d  m a k e  the p r o s e c u t i o n  of m e m b e r s  o f  C o n g r e s s  
m o r e  d i f f i c u l t ;  t h e  C o u r t  a g r eed. " I n deed,  t he S p e e c h  a n d  
D e b a t e  C l a u s e  w a s  d e s i g n e d  to p r e c l u d e  p r o s e c u t i o n  o f  M e m b e r s  
f o r  l e g i s l a t i v e  a c t s . "  47 U . S . L . W .  4713. But, t h e  C o u r t  
said, " P r o m i s e s  b y  a M e m b e r  to p e r f o r m  an a c t  in t h e  f u t u r e  
a r e  n o t  l e g i s l a t i v e  acts. B r e w s t e r  m a k e s  c l e a r  t h a t  the 
c o m p a c t  m a y  be s h o w n  w i t h o u t  i m p i n g i n g  on t h e  l e g i s l a t i v e  
f u n c t i o n . "  47 U . S . L . W .  at 4713.

W i t h  t h i s  as b a c k g r o u n d ,  it is p o s s i b l e  to r e a c h  y o u r  
q u e s t i o n :  Can a n a r r o w l y  d r a f t e d  s t a t u t e  c o n s t i t u t e  "a s o r t
o f  i n s t i t u t i o n a l  w a i v e r "  b y  t h e  l e g i s l a t i v e  b r a n c h  o f  the 
i m m u n i t y  of an i n d i v i d u a l  m e m b e r  of t h e  l e g i s l a t u r e ?

In my v i e w ,  the p o r t i o n  of H e l s t o s k i  n e t  q u o t e d  b y  J u d g e  
C a r p e n e t i  f orces a n e g a t i v e  r e s p o n s e  to y o u r  q u e s t i o n ;
J u d g e  C a r p e n e t i  r e a c h e s  t h e s e  i s s u e s  at p a g e  10 o f  h i s  
o p i n i o n  w i t h  i n t i m a t i o n s  of a s i m i l a r  c o n c l u s i o n .

S o m e  m e a s u r a b l e  q u o t e s  f r o m  the H e l s t o s k i  o p i n i o n  are 
n e c e s s a r y  to m a k e  t h e s e  p o ints.
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In b o t h  t h e  J o h n s o n  a n d  t h e  3 r e w s t e r  o p i n i o n s ,  t h e  C o u r t  
d e c l i n e d  an i n v i t a t i o n  to d e c i d e  w h e t h e r  "a C o n g r e s s m a n  
c o u l d ,  c o n s i s t e n t  w i t h  t h e  [Speech a n d  Debate] C l a u s e ,  b e  
p r o s e c u t e d  f o r  a l e g i s l a t i v e  a c t  as such, p r o v i d e d  the p r o s e­
c u t i o n  w e r e  ' f o u n d e d  u p o n  a n a r r o w l y  d r a w n  s t a t u t e  p a s s e d  by 
C o n g r e s s  in t h e  e x e r c i s e  o f  i t s  l e g i s l a t i v e  p o w e r  to r e g u­
la t e  t h e  c o n d u c t  of its m e m b e r s ' .  * * * v?e see n o  o c c a s i o n  
t o  r e s o l v e  t h a t  i m p o r t a n t  q u e s t i o n .  W e  h o l d  o n l y  t h a t  sec.
201 d o e s  n o t  a m o u n t  t o  a c o n g r e s s i o n a l  w a i v e r  of che p r o­
t e c t i o n  o f  t h e  C l a u s e  for i n d i v i d u a l  m e m b e r s . "

B u t  t h e  C o u r t  t h e n  w e n t  on, p r e s u m a b l y  in dicta, to s u g g e s t  
its v i e w s  on t h a t  q u e s t i o n .

"We r e c o g n i z e  t h a t  a n  a r g u m e n t  can b e  m a d e  f r o m  p r e c e­
d e n t  a n d  h i s t o r y  t h a t  C o n g r e s s ,  as a body, s h o u l d  n o t  
b e  free t o  s t r i p  i n d i v i d u a l  M e m b e r s  of the p r o t e c t i o n  
g u a r a n t e e d  b y  t h e  C l a u s e  f r o m  b e i n g  ' q u e s t i o n e d '  b y  the 
e x e c u t i v e  in the c o urts. T h e  c o n t r o v e r s y  o v e r  the A l i e n  
a n d  S e d i t i o n  A c t s  r e m i n d s  us h o w  one p o l i t i c a l  p a r t y  in 
c o n t r o l  o f  b o t h  the L e g i s l a t i v e  a n d  E x e c u t i v e  B r a n c h e s  
s o u g h t  t o  u s e  t h e  c o u r t s  to d e s t r o y  p o l i t i c a l  o p p o n e n t s .

" T h e  S u p r e m e  J u d i c i a l  C o u r t  of M a s s a c h u s e t t s  n o t e d  in 
C o f f i n , 'the p r i v i l e g e  s e c u r e d  . . .  is n o t  so m u c h  the 
p r i v i l e g e  of the H o u s e  as an o r g a n i z e d  body, as of each 
i n d i v i d u a l  m e m b e r  c o m p o s i n g  it, w h o  is e n t i t l e d  to this 
p r i v i l e g e ,  even a g a i n s t  the d e c l a r e d  w i l l o f  t h e  h o u s e . '
4 M a s s . ,  at 27 (e mphasis a d d e d  [in o r i g i n a l ] ) .  In a 
s i m i l a r  v e i n  in B r e w s t e r  w e  stated:

"' T h e  i m m u n i t i e s  of the S p e e c h  o r  D e b a t e  C l a u s e  
w e r e  n o t  w r i t t e n  i n t o  the C o n s t i t u t i o n  s i m p l y  for 
the p r i v a t e  or p e r s o n a l  b e n e f i t  of M e m b e r s  of 
C o n g r e s s ,  b u t  t o  p r o t e c t  the i n t e g r i t y  of the l e g i s­
lat i v e  p r o c e s s  b y  i n s u r i n g  the i n d e p e n d e n c e  of 
i n d i v i d u a l  l e g i s l a t o r s . 1 408 U.S., at 507 
(emphasis a d d e d  [in o r i g i n a l ] ).

"See a l s o  id., at 524. W e  p e r c e i v e  n o  r e a s o n  to u n d e r­
take, in t h i s  case, c o n s i d e r a t i o n  of the C l a u s e  in 
t e r m s  o f  s e p a r a t i n g  the M e m b e r s '  r i g h t s  f r o m  t h e  r i g h t s  
of the body.

" A s s u m i n g ,  argijenqo, t h a t  the C o n c r e s r  con 1 d c o n s t i t u­
ti o n a l l y  warve'“c.be p.rc taut ion of the C l a u s e  for i n d i­
vi d u a l  m e m b e r s ,  such w a i v e r  c o u l d  be s h o w n  c n i y  b y  an
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e x p l i c i t  a n d  u n e q u i v o c a l  e x p r e s s i o n .  T h e r e  is n o  e v i­
de n c e  of s u c h  a w a i v e r  in the l a n g u a g e  o r  t h e  l e g i s­
l a t i v e  h i s t o r y  of sec. 201 or a n y  of its p r e d e c e s s o r s .  
[ B r a c k e t e d  m a t e r i a l s  a d d e d ] . "

A s  I s u g g e s t e d ,  t h e s e  q u o t e s  w o u l d  u n d o u b t e d l y  b e  c h a r a c­
t e r i z e d  as d i c t a  e i t h e r  b y  the C o u r t  or a c o m m e n t a t o r .  B u t  
e v e n  a g r e e i n g  t h a t  it is d i c t a  a n d  t h e r e f o r e  n o u  c o n t r o l l i n g  
i n  f u t u r e  c a s e s  b e f o r e  the C o u r t ,  it seems th  ̂ t h e  C o u r t  
h a s  s i g n a l l e d  a d e q u a t e  r e a s o n s  f o u n d e d  in c o n s t i t u t i o n a l  
p o l i c y  for c o n c l u d i n g  t h a t  s u c h  a w a i v e r  by a l e g i s l a t u r e  
w o u l d  p r o b a b l y  v i o l a t e  t h e  p r i v i l e g e s  of an .individual 
m e m b e r  of that, l e g i s l a t u r e  to b e  free f r o m  t h e  p r e s s u r e s  of 
a l e g i s l a t i v e  m a j o r i t y  or of e x e c u t i v e  p r e s s u r e s  e x e r t e d  
t h r o u g h  the c o u r t s .

I take the C o u r t ’s e m p h a s i s  on " e x p l i c i t  and u n e q u i v o c a l  
l a n g u a g e "  to m e a n  s i m p l y  t h a t  in any such s t a t u t e ,  the 
s t a t u t e  i t s e l f  m u s t  state t h a t  the l e g i s l a t u r e  d o e s  n o t  
i n t e n d  t h a t  t h e  S p e e c h  a n d  D e b a t e  C l a u s e  be a d e f e n s e  to a 
c h a r g e  u n d e r  the s t a t u t e  and, p e r h a p s ,  t h a t  the l e g i s l a t u r e  
i n t e n d s  the s t a t u t e  to s t a n d  as a w a i v e r  by t h e  l e g i s l a t u r e  
o f  t h o s e  rights.

But, as s u g g e s t e d ,  even  in such p r e m i s e s ,  I b e l i e v e  t h a t  t h e  
p r i v i l e g e s  of the i n d i v i d u a l  m e m b e r s  of the l e g i s l a t u r e  w o u l  
b e  p r o t e c t e d .

Y o u  w i l l  find a b i l l  a t t a c h e d  to this m e m o r a n d u m .

3 e c a u s e  the l a n g u a g e  of A S  3 9 . 5 0 . 0 9 0  is so a w k w a r d  a n d  a l s o  
b e c a u s e  it w i l l  n e e d  r e v i s i o n  the n e x t  time A S  39 is p r i n t e d  
b e c a u s e  of the p o l i c i e s  s t a t e d  in C h a p t e r  58, S L A  1982, X 
c o n s i d e r e d  it a p p r o p r i a t e  to p u t  t h e s e  c h a n g e s  b e f o r e  t he 
l e g i s l a t u r e  for its r a t i f i c a t i o n ,  p a r t i c u l a r l y  b e c a u s e  the 
p r o v i s i o n s  of t h i s  s e c t i o n  a f f e c t  m e m b e r s  o f  the l e g i s l a t u r e  
so i n t i m a t e l y .  E x c e p t  for the c h a n g e  to uhe p e n a l t y  p r o­
v i s i o n s  in m o v i n g  to the m o r e  s t a n d a r d  p e n a l t y  s t y l e  (the 
i m p r i s o n m e n t  p o s s i b l e  is u n c h a n g e d ;  the fine m o v e s  f r o m  a 
m a x i m u m  $2,000 to a m a x i m u m  $5,000), the p r o v i s i o n s  of 
sec. 90 are s u b s t a n t i v e l y  u n c h a n g e d .  A n d  t h e s e  p r o v i s i o n s  
m a y  b e  d e l e t e d  if y o u  b e l i e v e  t h a t  t h e y  c o n f u s e  t h e  oasi'c 
t h r u s t  of y o u r  bill.

T h e  m a t e r i a l  r e s p o n s i v e  to y o u r  recruesf a p p e a r s  in n e w  
sec. 3 9 . 5 0 . 0 9 1 .



If I m a y  be of f u r t h e r  - -.sistance, p l e a s e  a d v i s e .

R A B :1jb

E n c l o s u r e
1-2/045
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□ JUNEAU BRANCH OFFICE 
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T h e  H o n o r a b l e  Vic F is ch er , C h a i r m a n  

A l a s k a  S t a t e  Senate 

S t a t e  A f f a i r s  Co mm i tt e e 

P o u c h  V

J u n e a u ,  A K  99811 

D e a r  S e n a t o r  Fischer:

A s  I indicated W e d n e s d a y  e v e n i n g  at th e t el econference, I expect that 

t h e  C o m m i s s i o n ' s  co mm e nt s  on SB 257 will be .l ar ge ly  c on fined to those specific 

s e ct i on s w h i c w i n vo lv e the APOC; I u n d e r s ta nd  you d is cu ss ed  S ection 24.60.050 

on  d i s c l o s u r e  of loan a pp li c at io n s in commi tt ee  on T h u r s d a y  and indications 

w e r e  that  y o u  a n t i c i pa te d  t h e  APO C w o u l d  develop an ap pr op ri a te  form for 

d e l e ti n g c on fidential i n f o r m at i on  and m o n e ta r y amounts from the loan applica­

tio n s  p r i o r  to i nc lu di ng  t h e m  in the AS 39.50 files. That perspective 

on i nt en t sta rt ed  a small chain reaction as you'll see. below.

Wh i le  I a p p r e c i a t e  the e x p r e s s i o n  of co nf id en ce  in our ability to develop

a "good" form, I w o u l d  hcoe for a good u nd e rs ta nd in g of L e gi sla ti ve  intent

a b o u t  the items to be d e le te d  if the C o mmi ssi on  is to do the deleting. In 

a dd i ti o n,  I t ri ed  to do a little research on F riday and was tol d that there 

a re  o v e r  100 loan p r o g r a m s  invol vin g st at e funds (that for $250  one can buy 

a p r i v a t e  p u b l i c a t i o n  w h i c h  s u m m ar i ze s  those programs 1) and-that pinpointing

w h e t h e r  a g iv e n p r o g r a m  is " o th er  t h a n  those described in (a) of this section....

m a y  be m o o t  because lending laws include the concept of "prudent lending" in 

w h i c h  e l i g i b il i ty  s t a n da r ds  and cr iteria are always necessary. It appears that 

the l e n d i n g  agencies will d e c i d e  whic(i applications must be sent to the C o m m i s­

sion, but the C o m m i s s i o n  m a y  find i t s e l f  receiving records (subject to provisions 

of  c o n f i d e n t i a l i t y )  for w h i c h  it has no need- and whic h m a y  require special 

h a n d l i n g  -- u nl ik e all t h e  ex is t in g d i sc lo su re  material.

Loans or loan g u ar ant ee s are a l r e a d y  required to be included on C on fli ct  

cf I n t e re s t S ta te me nt s by  A S  3 9 .5 0. 030 (6 ),  but in cases w h e r e  banks are ad m in­

ist e r i n g  a p r o g r a m  of loans based on state funding, often only the name of 

the bank appears. If y o u r  d e si r e is to m ake that requirement include specific 

r e f e r e n c e  to the state f u n d i n g  in t he case of other than su bs ection (a) loans 

t h a t  s h o u l d  be easy enouch. -Beyond that, if the s um mar y of Thursday's 

C o m m i t t e e  m e e t i n g  I had w as  adequ at e,  it sounded like yo u wou ld not wish  to 

i n c l u d e  the p u r po se  of t he  loan, t h e  amount, and the interest rate as well.

(Bill W h i t e  of the A n c h o r a g e  Ti me s did an article last fall on Legislative 

l oa n - h o l d e r s  w h i c h  y o u  m a y  r e c a l 1, listing that kind of inform ati on  based on 

a s t u d y  by  the H ou s e R e s ea rc h  A ge nc y. )



• A p p l i c a t i o n  to a st at e loan p r o g r a m  appears to be the o nly additional

i n f o r m a t i o n  t ha t  SB 257 w o u l d  include in a AS 39.50 file. S i n c e  the present

r e q u i r e m e n t  in AS 39 .50 . 03 0( 6 ) spec if ie s only any loan or loan guarantee 

m a d e  to the repo rt in g offic ia l,  "...his spouse or d ependent child of his or 

n o n d e p e n d e n t  ch il d .o f  his w ho is living with him...," loans to businesses 

o th e r than  s ole p r o p r i e t o r s h i p s  are not required to be listed and it appears

t h a t  Sec. 2 4. 6 0 . 0 5 0  does not c h a n g e  t ha t  situation.

T h o s e  items s ee m  to me to c ov e r t h e  "disclosure" aspect of section 

2 4. 6 0. 0 50 ; my  a pologies if t he se  are thin gs  y o u ' v e  already t ak e n into account 

or that  w er e  disc us se d b y  the J o i n t  C om mittee.

Fi nally, as I i n di ca te d on t h e  teleconference,, I am p u r s u i n g  some analysis 

o f  t he SB 257 language even t h o u g h  the A POC 's mention in it is peripheral 

b e c a u s e  of m y  feeling t h a t  it w ill be helpful in reviewing an y subsequent 

p r o po s al s  in the et hics ar e na  w h i c h  mi g ht  involve the APOC. (As y o u  recall . 

f r o m  p r e v i o u s  years s om e  ethics bill? have created e nt ir el y s ep ar a te  c om mi s­

sions w h i l e  others' p r o p o s e d  the  APOC as the a d mi n is t er in g  agency.) As you 

e x p r e s s e d  i nt erest in th e out co me of t h a t  effort, e nc lo se d is the material 

w h i c h  has been pr ep a re d b y  M a r k  H i gg i ns  as b a ck gro un d for the Commission.

W h i l e  the do cu m en t  d o e s n ' t  r e pr es en t r e co mm en da ti on s to the committee, 

y o u  are, of course, mo r e than w e l c o m e  to use it if you feel it mig ht  be 

he lp f ul .  I expe ct  to p re se n t it to the C o mm i ss ion 'm em be rs  at th e ir  regular 

m e e t i n g  next T h u r s d a y  and will conve y w h a t e v e r  remarks they w is h to make 

ab ou t t he filing of lc n app lic at io ns  to you o r  other co mm it te es if you have 

m o v e d  the bill by then.'

Sincerely,
. * ■ »

ALASKA P UBLIC O FF I CE S CO MM IS SI ON

TH ED A S. PITTMAN 

E xec u ti ve  D i r ec t or

cc: AP OC  M e mb e rs  \

R e be cc a Burch, Dept, of A d m i n i s t r a t i o n
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M E M O R A N D U M

TO : All Senators
FROM: Vic Fischer, Chairman J  J .
REt SB 257, Legislative Standards, of Conduct 

FOR YOUR INFORMATION

Attached is the State Affairs committee substitute for SB 257 
and a sectional analysis- of the bill.

We are distributing this bill to you now to inform all members of 
the progress of this important legislation and to permit your 
review of the bill pending further committee consideration in the 
Senate- next week.

The State Affairs CS provides for a legislative ethics commission 
as recommended by the Joint Legislative Reform Committee. Also 
attached is alternative language providing for separate ethics 
committees within each house of the legislature with only 
legislative members.

SECTIONAL ANALYSIS OF SB 257

Sec 010 FINDINGS

Refers to Constitutional basis for legislative enforcement of 
legislative ethics. States that legislators and s t j f f  should avoid 
conduct that even appears- to violate the public trust.

Sec. 020 APPLICABILITY

T ie  bill applies to legislators (once sworn in ),  legislative staff 
Range 18A and over, and former legislators in limited cases* Employ­
ees under Range 18 should be covered in the general ethics bill 
expected from the Attorney General next week. This bill specifically 
supersedes the common law in this area.

" - 1 . 4 
Sec. 030 CONFLICTS OF INTEREST

A conflict is defined as when a person takes or withholds 
official action or exerts influence which could substantially benefit or 
harm a financial matter in which the person has a direct or indirect 
private interest. Situations are defined where no conflict exists 
because of the parson's distance from either benefits or influence.



Sec. 040 C O N T R A C T S

Persons covered by this bill may not be a party to a contract 
or lease with the state not let by competitive bid unless the contract 
is for $1,000 or less. Legislators may not have an interest in a 
non-competitive contract with the state (interest defined by percent­
age o f ownership and size of company) and staff may not be a party 
to a non-competitive contract. The ethics commission may allow 
exceptions to this provision i f  it is satisfied that no misuse of ;n flu - 
ence has occurred. The existence of all contracts between people 
covered by this bill and state and local governments is published in 
the Journal.

Sec. 050 STATE LOANS

Legislators and staff are not prohibited *fom receiving state 
loans i f  the program is widely available and minimal discretion is 
exercised. Examples o f these kinds of loans are student and AHFC 
home loans.

For other types of loans extensive provisions arc made for 
special review of loans to people covered by this b ill. The existence 
and status of all state loans held by people covered by this bill will 
be published in the Journal yearly.

Sec. 060 CONFIDENTIAL INFORMATION

Confidential information acquired in the course of official duties 
may not be knowingly disclosed or w illfully used for personal gain of 
the gain of another.

Sec. 070 INTERESTS BETWEEN PUBLIC OFFICIALS

People covered by the bill must disclose to the commission any 
economic associations valued at over $1 ,000 between legislators, 
supervisors and employees, and public officials in another branch 
who are required to file APOC statements. Economic associations 
may not be formed with lobbyists.

: ■ ■ ' :

Sec. 080 GIFTS -
\  * \ - .  ' • * * ” ■ '• . •

Persons covered may not solicit or receive gifts with a cumula­
tive annual value of over $100 from one source under circumstances
in which it may be reasonably inferred that the gift, is intended to
influence the person in the performance of official duties. Specif- 
icaiiy excluded is hospitality within the state, including m e a ls , 

lodging or transportation and invitations to meals or social events.



Sec. 090 N E P O T I S M

People related to members o f the legislature may not be em­
ployed in the house in which the legislator is a member or by a 
legislative agency. Relatives may be employed in the other house 
during the session only.. Employees may not supervise relatives. 
Employees who are not on state payroll are exempt from these limita­
tions.

Sec. 100 REPRESENTATION BY LEGISLATORS

Legislators and. employees may not represent another person for 
compensation before any court or agency of the state. Law- 
yer-legislators may represent clients before state courts in criminal 
actions, and. in civil cases where the state is not a party.
The ethics commission may waive these restrictions i f  it determines 
that the representation will not involve improper influences..

Sec. TIP ACTION ON A CONFLICT OF INTEREST

I f  a legislator knows or has been notified that a conflict exists 
shall immediately resign the position, divest the interest, or disclose 
the- conflict for inclusion in the Journal.

Sec. T2ff RETALIATION

Retaliation for filing an ethics complaint or providing truthful 
testimony to the commission is, in itself, a violation of legislative 
ethics..

Sec. 130 EMPLOYMENT OF FORMER MEMBERS AND EMPLOYEES

To the extent not prohibited by the Constitution, former mem­
bers may accept employment with state agencies upon leaving office. 
Former members may lobby upon leaving office. Neither former 

• members nor former employees may uso confidential information 
obtained in the course of official duties except for the. benefit of the

S t a t e ~. ,. ■ •

Sec. 140 STATE PROPERTY AND FUNDS

State property and funds, may not be used for private gain, s 

c c „. i c n  i c q t c i  A T i \ / t r  c r u i r c  r n i u M i c c i n M
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T he seven-member Commission is established within the legis­
lative branch. The presiding officers of of the house and senate



each appoint one of their members with the concurrence of
three-fourths of the full membership of the respective house. Each
presiding officer also appoints two public members who are confirmed 
by the same method. The other members of the Commission then 
appoint the seventh member who must be a former legislator. Not 
more than four members of the Commission may be members of the 
same political party or reside in the same borough or the unor­
ganized borough. Publ'c members serve staggered three-year terms. 
The Commission may hire or contract for staff. Commission members 
receive no compensation beyond expenses and per diem.

Sec. 160 DUTIES OF THE COMMISSION

The Commission may recommend additional legislation and, with
the concurrence of the president or the speaker subpoena witnesses 
and documents. The Commission shall adopt formal procedures and 
publish annual reports.

Sec, 170 ADVISORY OPINIONS

Summarized below.

Sec. 180 COMPLAINTS

Summarized below.

EFFECTIVE DATES

The Commission comes into effect upon passage. The rules of 
ethics and other enforcement and notice sections take effect in the 
normal 90 days.

SB 257: THE PROCESS OF ADJUDICATION

NOTE: SB 257 uses some labels for the 
different documents in this process 
that are confusing. Legal Services Is 
in the process of clarifying the adju­
dication section of this bill and it is
Ml -I . Al X___ __________  I . I I —___ ______2 11 I  j
i m e i y  m en . n e w  l o u e i s  w i n  u c  u a c u  iu i

the different steps.



ADVISORY OPINION
— requested by persrn covered by bill
— must be issued in iO-days unless Commission extends time 
— must be in writing and sworn
— if  complete disclosure made is binding on Commission 

for further action under this section 
— is confidential i f  publication not requested by person 

requesting. Summary of opinion published yearly 
— if  the terms of the advisory opinion complied with

— NO FURTHER A C T IO N =  
— if  advisory opinion not followed complaint may be filed

COMPLAINT
— may come from anyone, must be in writing signed under oath 
—allegations must have occurred within four years or within 

one year of termination of state service unless discovery 
prevented by fraud 

— no complaints may be received within 60 days of an election 
unless initiated by five or more members of the Commission 

—commission determines if  all allegations, when taken as true, 
constitute a violation of complaint. If not = D i S M I S S =

— person against whom made is notified and afforded an 
opportunity to explain 

—commission defines nature and scope of investigation 
—commission makes confidential investigation, may subpoena 

witnesses, take oaths, and require production of books 
and papers. Subpoena powers derived through legisla­
ture.

— if no violation is found
==N O  FURTHER ACTION, OPINION MAY BE MADE 

PUBLIC—

"COMMISSION" ADVISORY OPINION (P13 L4J
— if  a violation is found, the person may be offered a

recommended course of action; person may comply witi the 
recommendation of the preliminary opinion or may request a 
FORMAL OPINION.

— if  a majority of the members determine there is probable 
cause for bt' ief that there has been a violation of the 
chapter the commission shall file a complaint against the 
person charged

CHARGES (a complaint)
— must be personally served on person
— person has 20 days to respond in writing to the commission 
— commission sets time and place for hearing



— person charged has right to be heard, subpoena witnesses 
and documents, be represented by counsel and have the 
right to cross examine witnesses testifying under oath.

— hearings closed to public unless requested by person accused 
— no formal rules of evidence, evidence must be competent and 

substantial, Commission evidence rules will be set out in 
Commission Procedures 

— testimony only available to commission and staff and person
charged; is recorded and preserved. Transcripts available 
to person charged

DECISION
— shall be in writing and signed by four or more members 
—accompanied by a written (summary) order which is made 

public at once
—decision is referred to the presiding officer of person's body 
--contains statement of the facts making up the violation and 

recommendations concerning penalties 
— penalties for legislators may include 

-fin e  up to $25,000 
-required divestiture 
-repaying profits 
-censure
-removal from committee assignments 
-termination of legislative privileges 
-expulsion from the legislature 

--Penalties for staff may include 
-suspension 
-demotion 
-dismissal

—made public 30 days after referral. Days in which the 
legislature is not in session are not counted

ALTERNATIVE LANGUAGE SETTING UP SEPARATE ETHICS COMMITTEES

ARTICLE . ETHICS COMMITTEES.
Sec. 24.60.100. ETHICS COMMITTEES ESTABLISHED,

(a) An ethics committee of the senate and an ethics 
committee of t^e house of representative® are established 
as permanen .mmittees of the legislature.

(b Each ethics committee sr a!! p r o v id e  the 
particular house of the legislature and its members with 
guidance on legislative standards of conduct through the 
establishment of substantive and procedural guidelines,

— 6—



the issuance of advisory opinions, and the investigation 
of complaints of violations of legislative standards of
conduct by members of the legislature and by persons
employed by a member of the legislature.

(c) Nothing in this chapter authorizes the 
referral by the presiding officer of legislation to an
ethics committee at a regular or special session of the 
legislature.

Sec. 24.60.210. MEMBERSHIP. The ethics committee 
of the senate is composed of three members of the senate 
appointed by the president of the senate and the ethics 
committee of the house of representatives is composed of 
five members of the house of representatives appointed by 
the speaker of the house. The membership of each committee
shall include at least one member from each of the two 
major political parties represented in that house. The 
appointing authority in each house shall announce the 
appointment of members of each committee within 15 days 
after the convening of the first regular session of each 
legislature.

Sec. 24.60.220. TERM OF MEMBERSHIP. A member 
serves for the duration of the legislature in which the 
member is appointed and a member reelected to office or 
serving a term of office extending into the next succeeding 

legislature may continue to serve until a successor is 
appointed.

Sec. 24.60.230. VACANCIES. If a vacancy occurs 
in the membership of an ethics committee the presiding 
officer shall fill the vacancy within 30 days. If the
office of the president of the senate or speaker of the 
house of representatives becomes vacant and a vacancy 
occurs among the appointed member of a committee, the 
remaining committee members shall appoint a new member. A 
member of the legislature appointed to fill a vacancy shall 
be a member of the same political party as the member 
vacating the seat, i f  possible.

Sec. 24.60.240. STAFF. (a) Each ethics 
committee may hire and determine the compensation of staff 
of the committee. Staff members serve at the direction 
and at the pleasure of the ethics committee.

(b) Staff shall maintain the integrity of the 
functions and services of each ethics committee by 
refraining from joining or supporting any partisan 
political organization, faction or activity that would tend 

to undermine the essential nonpartisan nature of their 
functions and services. The provisions of this section dc



not restrict staff from expressing private opinion, 
registering or voting.

Sec. 24.60.250. MEETING OF THE ETHICS COMMITTEE. 
Each ethics committee shall meet as necessary during a 
legislative session and during the interim and it may meet 
at the request of its chair or of three members of the 
committee.

Sec. 24.6C.260. QUORUM. A quorum of the ethics 
committee consists of three members and the vote of three 
members is required to adopt a motion, determination, or 
advisory opinion of the ethics committee.

ARTICLE _. DEFINITIONS.
Sec. 24.60.900. DEFINITIONS. In this chapter, 

(2) "ethics committee" means the 
ethics committee of the house of the legislature to 
which the member of the legislature or the member 
employing a person belongs.



C O M P O N E N T S  OF A MODEL ETHICS LAW

T h e  f o l l o w i n g  is an o v e r v i e w  of the e s s e n t i a l  c o m p o n e n t s  of an
e n f o r c e a b l e  ethics law.

1) L E G I S L A T I VE E I NP.INGS. A M  S T A T E M E N T  OF PURPOSE;

T h i s  s e c t i o n  e m p h a s i z e s  the n e c e s s i t y  for the a v o i d a n c e  of 
c o n f l i c t s  b e t w e e n  the private financial .interests of public 
o f f i c i a l s  a n d  e m p l o y e e s  and t h e i r  r e s p o n s i b i l i t i e s  to the 
public and to the govern m e n t  that employs them.

2) AP P L I CAB ILITY SECTION:

T h i s  s e c t i o n  n a m e s  the o f f i c i a l  p o s i t i o n s  to w h i c h  the l a w  
applies.

3) PEE.I.NIT LON 0 £  T E E M S  j.

A c a r e f u l  d e f i n i t i o n  of t e r m s  u s e d  in th e l a w  is c r u c i a l  to a 
good and l e g a l l y  e n f o r c e a b l e  ethics statute. Sections con­
tai n i n g  u n d e f i n e d  a m b i g u i t i e s  are often subjec t to u n f a v o r­
able j u d i cial interpretation.

4) ESTABLISHMENT Q £  A  STATE ETHICS -C.QiHH-S_SlQ.Nj.

a) M e m b e r s 1 'Staff: O u t lines w h e t h e r  the c o m m i s s i o n  is to 
be c o m p o s e a  of citizens, l e g i s l a t o r s  or a c o m b i n a t i o n  of 
c i t i z e n s  and public officials.

b) P o w e r s  and D u t i e s : This s e cti on a u t h o r i z e s  the C o m m i s­
si o n  to c a r r y  o u t  its r o u t i n e  h o u s e k e e p i n g  f u n c t i o n s .  
It a l s o  g r a n t s  the C o m m i s s i o n  a u t h o r i t y  to m a k e  r u l e s  
c o n s i s t e n t  w i t h  the law, and it provid es the C o m m i s s i o n  
w i t h  the n e c e s s a r y  p o w e r s  to c o n d u c t  i n v e s t i g a t i o n s ,  
hold h e a r i n g s  and determine cases.

c) C o m p l a i n t s ; H e a rings; O u t l i n e s  p r o c e d u r e s  for the C o m­
mi s s i o n  to f o l l o w  whe n i n v e s t i g a t i n g  c o m p l a i n t s  and when 
h o l d i n g  h e a r i n g s .  T h i s  p r o v i s i o n  is d e s i g n e d  not o n l y  
to e n s u r e  p r o m p t  a c t i o n  by the C o m m i s s i o n ,  b u t  a l s o  to 
m a k e  sure that cases w i l l  be dealt w i t h  i m p a r t i a l l y  and 
not buried or delayed for poli tical reasons.

d) A d v i s o r y  O p i n i o n s : The p o w e r  of the C o m m i s s i o n  to issue 
a d v i s o r y  o p i n i o n s  is intended to provide protection to 
p e r s o n s  w h o  s e e k  a d v a n c e  d e t e r m i n a t i o n  as to w h e t h e r  
partic ula 1 a c t i v i t i e s  w ill v i o l a t e  the law. If a person 
s u b m i t s  a t r u e  and c o m p l e t e  s t a t e m e n t  of f a c t s  to the 
C o m m i s s i o n ,  and if the person f o l l o w s  the C o m m i s s i o n ' s  
op i n i o n  in good faith, then the person wi ll be protected 
a g a i n s t  civil and c r i m i n a l  penalties.



5) C O N F L I C T S  OE

a) Gifts: T his section c o m m o n l y  prohibi ts public officials
f r o m  s o l i c i t i n g  or a c c e p t i n g  a n y t h i n g  of v a l u e  w h i c h  
m i g h t  r e a s o n a b l y  be a s s u m e d  to i m p a i r  the o f f i c i a l s '  
i m p a r t i a l  j u d g e m e n t .  S o m e t i m e s  d o l l a r  l i m i t s  are 
stated, under w h i c h  a gift is a c c e p t a b l e  (usually $100). 
This p r o v i s i o n  does not i n c lude i  ,'ts f r o m  family.

b) C o n f i d e n t i a l I n f o r m a t i o n : T h i s  s e c t i o n  p r o h i b i t s  the
use of c o n f i d e n t i a l  i n f o r m a t i o n  gained in the course of 
o f f i c i a l  a ction or position. Such i n f o r m a t i o n  cannot be 
u s e d  f o r  t h e  f i n a n c i a l  g a i n  of the p u b l i c  o f f i c i a l  or 
anyone or o r g a n i z a t i o n  f i n a n c i a l l y  associa ted w i t h  the 
official.

c) Repr.e s e n-t a t i o n Before State Agencies; This section puts 
r e s t r i c t i o n s  on a p p e a r a n c e s  b e f o r e  S t a t e  a g e n c i e s  by 
public o f f i c i a l s  on behalf of any individu al or private 
o r g a n i z a t i o n  if the a p p e a r a n c e  is for a fee or o t h e r  
c o m p ensat ion. Restrict ions are usually l i m i t e d  to agen­
cies over w h i c h  the official has influence.

a) Post E m plo yment: This section a d d r esses the so-called
" r e v o l v i n g  d o o r "  p r o b l e m  w h e r e  S t a t e  o f f i c i a l s  and 
e m p l o y e e s  l e a v e  p u b l i c  o f f i c e  to w o r k  in the p r i v a t e  
sector and then use c o n fidentia l i n f o r m a t i o n  and close 
c o n t a c t s  g a i n e d  d u r i n g  p u b l i c  e m p l o y m e n t  f o r  the 
a d v a n t a g e  of t h e i r  p r i v a t e  e m p l o y e r s '  c u s t o m e r s  or 
clients. U s uall y the p r o h i b i t i o n  lasts b e t w e e n  1 and 2 
y e a r s  a n d  is l i m i t e d  to m a t t e r s  w i t h  w h i c h  th e f o r m e r  
S t a t e  o f f i c i a l  or e m p l o y e e  had a n y  d i r e c t  i n f l u e n c e  or 
contact.

e) T h e  i n t e n t  b e h i n d  r e s t r i c t i n g  p u b l i c
o f f i c i a l s '  p a r t i c i p a t i o n  in S t a t e  c o n t r a c t s  is to 
p r e v e n t  s e l f - d e a l i n g  on the p a r t  of the o f f i c i a l  w h i l e  
s t i l l  a l l o w i n g  the S t a t e  to t a k e  a d v a n t a g e  of b u s i n e s s  
o p p o r t u n i t i e s  w i t h  public officials, if they are in the 
b e s t  i n t e r e s t  of the State. The n o r m a l  r e q u i r e m e n t  is 
t h a t  any c o n t r a c t  i n v o l v i n g  a p u b l i c  o f f i c i a l  and 
i n v o l v i n g  m o r e  t h a n  $ 1 , 0 0 0  m u s t  b e  l e t  t h r o u g h  a 
c o m p e t i t i v e  bidding process.

f) 5jLai£ L o a n s : T h e  i n t e n t  is the s a m e  as in c o n t r a c t
r e s t r i c t i o n s  - to prevent s e l f - d e a l i n g  by public of fi­
cials. G u i d e l i n e s  vary f r o m  s t a t e  to s tate, but the 
u s u a l  p r a c t i c e  is to r e q u i r e  t h a t  a n y  l o a n  i n v o l v i n g  
d i s c r e t i o n  as to r e q u i r e m e n t s  be carefully scrutinized.

g) N e d o t i s m : T h i s  s e c t i o n  p r o h i b i t s  the e m p l o y m e n t  of
close r e l a t i v e s  w ith in the same agency or d e p a r t m e n t  if 
t h e i r  o f f i c i a l  r e s p o n s i b i l i t i e s  o v e r l a p .  In the 
l e g i s l a t i v e  branch relatives are pr ohib i t e d  f r o m  worki ng 
in the same body during session.



h) L i n  a n  C lit 1  D e a l i n g s  B e t w e e n  P u b l i c  O fficials;. T his
section either prohibits or c l osely m o n i t o r s  financial 
a s s o c i a t i o n s  b e t w e e n  p u b l i c  o f f i c i a l s  t h e m s e l v e s  and 
between  l o b b y i s t s  and p ublic  officials.

i) H o n o r a r i u m s  and F e e s : R e q u i r e s  t h a t  a n y  c o m p e n s a t i o n
paid to p ublic officials for official e n g a g e m e n t s  which 
resulted f r o m  the officials' p o s i t i o n  w i t h  the State, be 
turned over to the State.

£ £ M L H E . S . i

a) C r i m i n a l  P r o s e c u t i o n : M a t t e r s  m a y  be r e f e r r e d  to the
A t t o r n e y  G e n e r a l  for c r i m i n a l  p r o s e c u t i o n  if it is
d e t e r m i n e d  that there was a k n o w i n g  and w i l l f u l  viola­
ti o n  of a c o n f l i c t  of i n t e r e s t  law. C o m m o n l y  su ch 
v i o l a t i o n s  a r e  c l a s s i f i e d  as m i s d o m e a n o r s  s u b j e c t  to 
varying fines and i m p r i s o n m e n t s ,  usually not exceeding 
one year per offense.

b) .CJLvjUL AsJLiflJLl Injunctions:. Cj.y.11 Penal.ti.gLS.;. This sec­
tion a u t h o r i z e s  the C o m m i s s i o n  to bring civil action for
t wo purposes. First, to serve injunc t i o n s  against vio­
l a t i o n  of t he Act, or to c o m p e l  c o m p l i a n c e  w i t h  its 
p r o v i s i o n s  and, s e c o n d  t o  sue for the c o l l e c t i o n  of 
civil p e n a l i t i e s  under the Act.

Civil ac tion and civil p e n a l i t i e s  i m p o s e d  at the C o m m i s­
sion level is preferred a p p r o a c h  to ethics legislation 
enforce ment. This is becau se it is usually much easier 
to a r r i v e  at a C o m m i s s i o n  d e c i s i o n  a n d  i m p o s i t i o n  of 
c i v i l  p e n a l i t y  than it is to g e t  an A t t o r n e y  G e n e r a l  
action l e a d i n g  to a c o n v i c t i o n  on c r i m i n a l  charges.
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MEMORANDUM

TO: R E P R E S E N T A T I V E  M I T C H  A B O O D  
CHAIRMAN, H O U S E  S T A T E  A F F A I R S

FROM: R E P R E S E N T A T I V E  R A N D Y  P H I L L I P S  1

DATE: A P R I L  22, 1983

R E : HO U S E  BILL 362

Your o f f i c e  has r e q u e s t e d  b a c k u p  document a tion r e g a r d i n g  
House B i l l  362. W h i l e  m o s t  o f  the "do cum e n t a t i o n "  is 
c o n t a i n e d  in d i s c u s s i o n s  h e l d  b e f o r e  the J o i n t  Speci al 
C o m m i t t e e  o n  L e g i s l a t i v e  Reform, I am s e n d i n g  to you 
the f o l l o w i n g  for your c o m m i t t e e ' s  c o n s ider ation:

1. D e c e m b e r  3, 1982 l ett er from the A t t o r n e y  G e n e r a l  
to G o v e r n o r  J a y  Hammond. L e t t e r  d e a l s  w i t h  
c o n f l i c t  of interest.

2. M e m o r a n d u m  d a t e d  D e c e m b e r  28, 1982, f r o m  the 
A t t o r n e y  G e n e r a l  to G o v e r n o r  Bill Sheffield. 
M e m o r a n d u m  is entitle d, " I m p l e m e n t a t i o n  of 
C o n f l i c t  of I n t e r e s t s  O p i n i o n . "

3. H a r v a r d  Law R e v i e w  a r t i c l e  e n t i t l e d  " Conflicts 
o f  I n t e r e s t  of State L e g i s l a t o r s . "

4. I o w a  L a w  R e v i e w  a r t i c l e  e n t i t l e d  " C o n f l i c t s  of 
I n t e r e s t  o f  State and L o c a l  L e g i s l a t o r s . "  (NOTE: 
Items 3 and 4 w e r e  f o r w a r d e d  to the Special 
C o m m i t t e e  b y  Rep. J o e  F l o o d  u n d e r  lat ed dated 
Feb. 28, 1983.)
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5. M e m o r a n d u m  f r o m  N C S L  d a t e d  M a r c h  15, 1983.

6. Undated, u n s i g n e d  m e m o r a n d u m  e n t i t l e d  " O u t l i n e  of 
M a i n  F e a t u r e s  and P o l i c y  C o n s i d e r a t i o n s  for P r o p o s e d  
C o n f l i c t  of I n t e r e s t / E t h i c s  L e g i s l a t i o n . "  T h i s
w a s  p r e s e n t e d  to the S p e c i a l  C o m m i t t e e  b y  the 
D e p a r t m e n t  of L a w  and w a s  s u b m i t t e d  in M a r c h  of 
1983. It is m y  r e c o l i e c t i o n  t h a t  A s s i s t a n t  A t t o r n e y  
G e n e r a l s  D e a n  G u a n e l i  (Criminal D i v i s i o n ,  465-3460) 
and D i a n n e  C o l v i n  (Cr\ il D i v i s i o n ,  465-3600) p r e­
sen t e d  this to the S p e c i a l  Committee.

7. M a r c h  28 M e m o r a n d u m  f r o m  C o n n i e  H a l f o r d  c o n c e r n i n g  
m a k e u p  of the committ ee.

8. A p r i l  1, 1983, N C S L  " P r e l i m i n a r y  R e p o i c  on W o r k  on 
C o n f l i c t  of I n t e r e s t  L e g i s l a t i o n . "

9. A p r i l  4, 1983 M e m o r a n d u m  f r o m  Rep. Do n C l o c k s i n

I r e a l i z e  this is q u i t e  a g r o u p  of m a t e r i a l  for the 
c o m m i t t e e  to r e v i e w  in a r e l a t i v e l y  short time. I do 
p l a n  on b e i n g  at y o u r  c o m m i t t e e  m e e t i n g s  w h e n  this bi ll 
is c o n s i d e r e d  and I w i l l  be h a p p y  to a n s w e r  any 
q u e s t i o n s  you m i g h t  have. In ad dition, R e p r e s e n t a t i v e  
M i k e  M i l l e r  was a m e m b e r  of the S p e c i a l  C o m m i t t e e  and 
is also a m e m b e r  of the State A f f a i r s  Committee.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  and assistance.

RP:jss
E n c l o s u r e s :  As A b o v e



THE L E G I S LATURE OF T HE STATE O F  A L A S K A  

' THIREEENIK LEGISLATURE

F I SCAL NOTE

I . R E Q U E S T
B i l l / R e s o l u t i o n  No. HB No. 362___________________________________________
T i t l e  An act: relating to standards of conduct of legislators and l e g i s l a tive

RgHHgSfcg&Xfax employees and establishing a L e g i s l a t i v e  K &CB Ethics C o m m i s sion 
R e q u e s t e d  by: House State Affairs Date: April 1^, 1^83

II. F I S C A L  D E T A I L
A g e n c y  A f f e c t e d Legislative /ffairs A gency____________________________________

P r o g r a m  Cate g o r y  A f f e c t e d  General Government _____________________
BRU, Program, Or Subproaram(s) A f f e c t e d L e g i s l a t i v e  A f f airs A gency 

(Note: If m o r e  than one b u d g e t  c o m p o n e n t  is affected, separ a t e  l i ne-item 
amounts a n d  f u n ding for eac h  c o m p o n e n t  i n  the anax y s i s  section.)

E X P E N D I T U R E S  (Thousands of Dollars)

C
O
cofc FY 84 FY 85 F Y  88 0
0£

F Y  88

100 P E R S O N A L  SERVICES
200 T R A V E L
300 C O N T R A C T U A L
400 COMMOD I T I E S
500 E Q U I P M E N T
600 L A N D  &  STRUCTURES
700 GRANTS,CTAIMS,ETC.

-0-
44.1
50.0

-0-
- 0 -

-0-
- n -

T O T A L  94.1

f



Fiscal Note for House Bill No. 362:
A T T A C H M E N T

III ANALYSIS: .

There are no guidelines in the bill for amount or level of staff 
or for amounts of travel and per diem. It is necessary, 
therefore, to establish a set of assumptions on which to build a 
fiscal note.
Using input fran various legislators who worked on the bill, I 
have made the following assumptions:

Assnnption 1: There will be no permanent staff at this time.
Personal services and professional sendees will be contracted 
as needed; therefore, no office space or equipment will be 
needed. The cotmission will determine hew the central files are 
to be kept.

Personal Services Connxacts 20.0
Professional Services Contracts 20.0
Other Contractual Services 10.0

50.0
A:-;sumption 2: To establish a good average for travel costs, I
have hypothetically assumed that the Cotmission is to be made up 
of members living in None, Bethel, Fairbanks, Anchorage, Kodiak, 
Jun<_~u, Ketchikan, and will travel coach fare: 3 roundtrips to 
Juneau; 4 roundtrips to Anchorage; and 5 roundtrips to Fairbanks 
for meetings. There will be no more than an average of three
days per month of travel and per diem for meetings. There be no
more than an average of one meeting per month.

Per D i o n -----------$18,720
Travel -------------  $25,385

TOTAL Trvl/PD $44,105

Assumption 3: Additional costs, if any, for reports or copies
made by other agencies for the Cotmission will be absorbed in 
that agency's operation budget.

Assumption 4: The Legislative Affairs Agency print shop can
print the semi-annual summaries of decisions and advisory 
opinions.





Alaska l&ate IGegtslatua W H ILE IN SE SSIO N  

Pouch  V

House of Representatives S ta te  C ap ito l
Ju n eau , A la sk a  99811

A 1 A d a m e  465'i?°6
•r u  n -U d U 1 °  O U T  O F  SE S S IO N

Chairman P.O . B ox 333

Committee on Finance " 2”£ ”752

1024 W . 6th

n m r -4  1 o n  1 o p o  A n ch o rage , A la sk a  99501
A p r i l  (907)274-0615

M E M O R A N D U M

TO: House State A f f airs Co mmittee Members

FROM: Al Adams, Prime Sponsor

SUBJ: HB 369, An Act relating to credited service
under the Public Employees' R e tirement System; 
and provid ing for an effective date.

C.'

Introduction

Last year the legislature passed legislation allowing 
BIA school teachers to participat e in the state 
teachers' retirement system. HB 369 wou ld provide a 
similar option to other school staff of BIA schools 
that are being transferred to the state. These 
employees would be able to p a rticipat e in the state 
public employees' retir ement system.

Sectional Analysis

SECTION 1 adds a new c l a s si fication to the kinds of 
previous employm ent that can be used to calculate 
retirement benefits under the state's Public Employees 
Retireme nt System. After c ompleting  three years of 
service, an employee could then apply any years of 
earlier service* as a n o n c e rti ficated B I A  employee 
towards PERS benefits. A no nce r t i f i c a t e d  BIA employee 
is a n o n-te aching employee of a BIA day schools. The 
rate of the employee's contr ibutions m a y  not be less 
than the rate in effect on January 1, 1961. Interest 
on contributions  begins to accrue on the date the 
employee first claims service w i t h  the BIA day school. 
Benefits v/ill be reduced by an amount equal to any 
retireme nt paid to the employee by the US gov ernment 
for the same service.



SECTION 2 provides for an immediate ef fective date.

Fiscal Impact

As of today, the D i v isi on of Re tirement Benefits has 
not yet d e t e r m i n e d  the fiscal impact of passage of this 
bill. However, I unders t a n d  that a fiscal note will be 
p r e s ented to you at the hear ing on Apr il 29th.



P.O. Box 264 

Kotzebue High School 

Kotzebue, A K  99752 

February 22, 1983

Representative A1 Adams 

Alaska State Legislature 

Pouch V 

State Capital 

Juneau, A K  99811

Dear Al:

My primary concern in regards to retirement deals with our instructional 

aides. A  number of the aides are working toward teacher certification.

Once accomplished and the aide makes the transition to a teaching position, 

that aide will also transfer retirement systems from PEES tc TRS. At this 

transfer time, I believe that a person should be allowed to bring in a 

significant portion of their classroom years (including Alaskan B.I.A.) into 

TRS that would be counted as membership years for retirement purposes.

I realize we have to look closely at cost on any type of retirement leg­

islation. I don't believe it would be that significant, especially if we 

look at the long range benefits for the children. This approach would 

provide incentives for our aides and local young people to become class­

room teachers. At time of transfer, they could have the option of arrearage 

indebtedness like teachers have presently, or possibly a system where a 

PERS/TRS rollover coulu take place.

I have discussed this concept with NEA-Alaska, and they have been receptive. 

They also let me know how muc h  they appreciated your leadership in raising 

the shortfall funding levels recently; the teachers appreciate your efforts.

If I can help you more on the retirement, please let m e  know.

Sincerely,

NORTHWEST ARCTIC EDUCATION ASSOCIATION 

j— ^

Dennis Johnson, President

enclosure



O fficial B usiness

House of Representatives 

A1 Adams
Chaim ian  

Committee on Finance

Februar y 8, 1983

W H ILE IN SE SSIO N  

Pouch V  

S ta te  C ap ito l 

Ju n eau , A la sk a  9 °S  11 

(»0 7 ) 465-3706

O U T  O F  SE SSIO N  

P.O . B ox 333 

K otzebue, A la sk a  99752 

(OQ7) 442-3320

1024 VC. rtth 

A n ch o rage , A la sk a  99501 

(007! 2 7 - 0615

Dennis Johnson 
Post Office Box 635 
Kotzebue, Alaska 99752

Dear Dennis:

I wanted to f o l l ow-up on our c onver s a t i o n  
we had last year co ncerning retirem ent credit 
for BIA service for non-te a c h i n g  positions.
I'm still interested in introducing legislation 

memory serves me, you were goingout if 
to pu t

my
together some ideas.

Let me k n o w  if you've been ab.le to come up 
with a proposal, or if you have thought of 
an other approach.

Thanks

S i n c e r e l y ,

A1 Adams 
Represent ative

AA/cf

i
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§ 39.35.360 P u b l i c  O f f i c j

from the date o f the refund u n t i l ) 
w hichever occurs first. Paym en 
and then to principal.

(c) A n y outstanding indebte 
employee is appointed to retir 
adjustm ent to the benefits paya 
this section. (£ 16 ch 143 S L A  1! 
ch 31 S L A  1976; am § 30 ch 12£ 
am § 47 ch 137 S L A  1982)

E ffe c t  o f  a m e n d m e n ts . —  T h e  fir 
1982 am endm ent, effective  M ay 2 8 , 198
inserted "cred ited" in subsection  (a). out in tn e m ain pam phlet.

T he second 1982 am end m ent, e ffective

l  S e c . 39.35.360. E a r l ie r  s e r v ice , (a) An em ployee em ployed before 
January 1,19 8 0 , who com pletes three years o f credited service w ith the 
state after Jan u ary  1, 1961, for which the em ployee m akes 
contributions required by th is  chapter is entitled to credited service fer 
service rendered (1) before Ja n u ary  1 ,1 9 6 1 , as an em ployee of the state 
and form er T erritory o f A laska; (2) before Jan u ary 1, 1961, as an 
employee o f the U nited S tates governm ent in A laska , excluding service 
in the armed forces o f the U nited States; or (3) after Jan u ary 1, 1961, 
as a peace officer, correctional officer, or firem an of a participating 
political subdivision o f th e state  i f  the em ployee is vested and is an 
active peace officer, correctional officer, c r  firem an in the system  as of 
J u 'y  1, 1980. The retirem en t benefits payable to an em ployee under 
this section shall be reduced by the am ount of the retirem ent pension 
benefits paid to the em ployer by the U nited States governm ent for the 
sam e period of sendee.

(b) An em ployee who, under (a) o f this section, is entitled to credited 
service for em ploym ent before Jan u ary  1 ,1 9 6 1 , is not required to m ake 
retroactive contributions under th is chapter.

(c) Repealed by § 41 ch 146 S L A  1980.
(d) Repealed by § 2 ch 26 S L A  1974.
(e) A n em ployee o f a detention facility  provided by a local govern­

m ent unit to the territoria l or state governm ent under A S  33.30.060, 
who continues in state em ploym ent upon transfer of the facility  to the 
state, is entitled  to credited service for his prior service w ith the facility  
if  the em ployee rem ains in continuous em ploym ent w ith  tne state until 
Ju ly  1, 1976. To obtain credited service the em ployee is required to 
m ake retroactive contributions for the period of service between J a n ­
u ary  1 ,1 9 6 1  and the effective date of the transfer o f the facility  to th e 
state.

(f) A su rviv in g  spouse receivin g  or en titled  to receive a su rv iv in g  
spouse’s pension under A S  39.35.440 or benefits under a join t an d  
survivor option filed under A S  39.35.450 is elig ible for increased bene-



§ 39.35.360 A l a s k a  S t a t u t e s  S u p p l e m e n t § 39.35.360 § 39.35.385

fits for any service credit authorized under (a) of this section, but not 
claim ed or authorized by law  before the em ployee’s death.

(g) A n  em ployee is e lig ib le to receive up to 10 years of credited 
service for service rendered before J u ly  1, 1979, as a tem porary 
em ployee of the legislatu re  of the state or territory during legislative  
sessions. To receive retroactive credited service under this subsection, 
an em ployee m ust claim  the service before J u ly  1, 1980. W hen the 
em ployee claim s the service, an indebtedness of the employee to the 
system  shall be established. The am ount o f this indebtedness is equal 
to the contributions the em ployee would have made i f  he had been 
eligible for m em bership in the system . The rate used to calculate these 
contributions m ay not be less than the rate in effect on Jan u ary 1, 
1961. Interest as prescribed by regulation  accrues on this indebtedness 
beginning J u ly  1,19 8 0 . A n y  outstanding indebtedness which exists at 
the tim e the em ployee retires w ill require an actuarial adjustm ent to 
the benefits w hich are based upon retroactive credited service under 
this subsection.

(h) A n  em ployee o f the state is elig ible to receive credited service as 
provided under A S  39.35.300(b) for service rendered as a perm anent 
part-tim e em ployee before Jan u ary  1, 1976. To receive retroactive 
credited service under th is subsection, the em ployee m ust claim  the 
service before J u ly  1, 1981. W hen the em ployee claim s retroactive 
credited service, an indebtedness o f the em ployee to the system  shall 
be established. The am ount o f th is indebtedness is equal to the 
contributions the em ployee would have made i f  he had been eligible for 
m em bership in the system . The rate used to calculate the contributions 
m ay not be less than the rate in effect on Jan u ary  1, 1961. Interest as 
prescribed by regulation  accrues on the indebtedness beginning Ju ly  1, 
1981. A n y  outstanding indebtedness which exists at the tim e the 
em ployee retires w ill require an actuarial adjustm ent to the benefits 
which are based on retroactive credited service under this subsection. 
(§ 17 ch 143 S L A  1960; am § 4 ch 80 S L A  1964; am §§ 5, 6 ch 155 SL A  
1966; am § 4 ch 235 S L A  1968; am § 1 ch 55 S L A  1973; am §§ 1, 2 ch 
26 SL A  1974; am  §§ 1, 2 ch 245 S L A  1976; am §§ 31 —  33 :h 128 S L A  
1977; am §§ 1, 7 ch 174 S L A  1978; am  § 3 ch 81 S L A  1979; am . 10 
ch 82 S L A  1979; am §§ 31, 32, 41 ch 146 S L A  1980; am §§ 48, 49 ch 
137 SL A  1982)

E ffe c t  o f  a m e n d m e n ts . —  T h e  1982 
am endm ent, e ffective  J u ly  1, 1982 , in the 
f irst sentence o f  item  (3 ) o f  subsection (a), 
deleted "or" p reced ing "correction al offi­
cer" and inserted "or firem an " preceding 
" o f  a p a rtic ip atin g  p o litica l su bd ivision " 
ar.d "correctional officer, or firem an " 
preceding "in  the sy s te m .” In subsection

(bl, the am endm ent inserted "under (a) o f 
th is  section."

E d ito r 's  n o te s . —  T h is  section w as 
redrafted by the reviso r o f statu tes to 
rem ove personal pronouns in conform ity 
w ith  A S  0 1 .05 .031(c) and § 4 , C h ap ter 58 , 
S L A  1982

V e s t e d  b e n e f its .  
P u b lic  E m p loyees’ R et 
in  the n a tu re  o f  deft 
a n d  th e  r ig h t to su ch  t 
d ia te ly  upon an  em plc 
t h a t  system . H am m or 
C t .  O p. N o. 2345  (F ile  
1052  (1981 ).

T h e  vested  b en efits  
C o n s t., a rt. X D , § 7 , 
n o t o n ly  th e d o lla r an 
p a y a b le , b u t th e  requ  
i ty  as w e ll. H am m onc

Section
3 8 5 . C on d ition al

4 2 0 .
4 3 0 .
4 40 .
4 6 0 .
4 70 .
4 75 .
485 .
4 9 0 .

b en efits
Nonoccupntior. 
O ccu p ation al i 
D eath  a fte r  oi 
L evel incom e 
(R epealed) 
P ost-retirem ei 
M in im u m  ber 
D esign ation  o

S e c .  39.35.38 
em ployee is elig 
le a s t two y e a rs  
norm al retirem  
14.25).

(b) A n e m p lo  
w ith  a t least tv  
b le  for an  e a r lj  
tem  (A S 14.25)

(c) C redited 
cred itab le und'
K a o n  r e c a i d .  Fwww»» * wr

form er m em be 
order to p ay  J] 
prescribed b y x 
n ess from th e

(d) The mor
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STATE OF A LASKA 

FISCAL NOTE Revision Date 1583

I, R E Q U E S T

B i n / R e s o l u t i o n  N o . : HB 369__________

T i t l e : A n  Act Allowing BIA Service in PERS 

Sponsor: Representative Adams 

Requestor:_______________________________.

II. FISCAL DETAIL

A gency A f f e c t e d : None___________________

Program Category Affected:

BRIJ, Program of S u b p r o g r a m ^ )  Affecxeo:

EXPENDITURES/REVENUES: (Thousands of Dollars)

CAPITAL

[ REVENUE

FUNDING: (Thousands o f  Dollars)

GENERAL FUTID

FEDERAL FUNDS 

* OTHER (Specify Source)

- FY 83

<3*
00>-U

- FY 88" FY 86 FY 87 r FY 88
OPER A T I N G I 1 i

100 PERS O N A L  SERVICES 9 1 m  7 7 7 7 ? im  7
200 TRAVEL 1 1
300 C ONTRACTUAL 1 1
400 COMMODITIES

5C O  EQUIPMENT

LOO LAND & STRUCTURES

700 GRANTS, CLAIMS, ETC

TOTAL OPER A T I N G . 7 ? i m . 7 .2301.7 2301.7 L?.3flL.7 •

208(1.7 2080.7 2080.7 ! 2080.7 2080.7

105.9 .1.05.9 : 105.9 105.9 105.9

115.1 115.1 315.1 115.1 115.1

*4% Veterans; .12% Fish & Game; 26% Highway; 58% Airport 
POSITIONS:

" Fu l l T I m E ”.....

PART-TIME

TEMPORARY

III, SOURCE OF FUNDS TO O F F S E T  FISCAL IMPACT OF BILL:

IV. ANALYSIS: A t t a c h ^  s e r r a t e  p a g e ^ o r  any Analysis

Prepared By:

Division:

'j’k.
“Ret i rement & B en e f i t s

Approved by Commissioner: 

D e p a r t m e n t : ________________'
Lisa Rudd

Administration

Phone: 465-4460

Date: 4 - 2 9 - B3.

Date: 4-29-83

Distribution:

Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature introduced bills)

Copy to Department (for Governor introduced bills)

Copy to Sponsor

Copy to R equestor (if different from Sponsor) * 3/8/83

/



State of Alaska 

Fiscal Note 

HB 369

IV Analysis: The cost of this bill will be borne by all PtIRS

employers, Political Subdivisions as well as the 

State. The individual employer contribution will 

increase on an average of .53%. The total cost to 

the Political Subdivision employers will be as 
follows:

FY 84 FY 85 FY 86 FY 87 FY 88n>3379 mr.9 jmrs 159379 153379
The total present value of the costs of this bill to 
all employers is $44.4 million.

This bill would reduce the PERS funding ratio by 
4.3%.

\





Offered: 5/10/83
Referred: Stav.t Affairs
and Judiciary

;v...

O riginal sponsor: Shultz

BY THE HEALTH, EDUCATION AND
1 IN THE HOUSE SOCIAL SERVICES COMMITTEE

2 CS F O R  SPONSOR SUBSTITUTE FOR HOUSE BI L L  NO. 374 (HESS)

3 IN THE L E G I S LATURE OF THE STATE OF ALASKA

4 T H I R T E E N T H  LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the establishment of m a x imum

7

8 
9

10

1112
13

14

15

16

17

18

19

20 

n  

22

security prison facilities at Ande r s o n  and Palmer/- 

Su' ^on."

BE IT ENACTED BY THE LE G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 33.30.020 is amended to read:

Sec. 33.30.020. COMMISSIONER TO ESTABLISH AND AD M I N I S T E R  PRISON 

FACILITIES. Subject to the provisions of AS 33.30.025, the [THE] 

c o mmissioner shall esta b l i s h  prison facilities and classify the p r i s­

oners in p rison facilities. The commissioner shall provide for the 

safety, subsistence, p roper government, and discipline of prisoners. 

The commissioner shall establish programs for the treatment, care, 

r ehabilitation and r eformation of prisoners.

* Sec. 2. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.025. LOCATION OF FACILITIES. After July 1, 1983, the

commissioner shall locate w ithin the vicinity of Ande r s o n  and P a l m e r / - 
€X 7̂

Sutton n-l-F^new inax\mum security prison facilities that contain 200 or

more b e d s .

- 1 - CSSSHB 3 7 4 (HESS)



W h i t e  P a p e r

+ + + + +

A  C o n s i d e r a t i o n  
F o r  L o c a t i o n  o f  

M a x i m u m  S e c u r i t y  
P r i s o n  

I n
A n d e r s o n

D e v e l o p e d  I n  C o o p e r a t i o n  W i t h  

G A R Y  C O P U S ,  P h . D  
C r i m i n a l  J u s t i c e  D i v i s i o n  

U n i v e r s i t y  o f  A l a s k a  
F a i r b a n k s



C r e d e n t i a l s  B r i e f

G A R Y  C O P U S ,  P H . D

C u r r e n t l y  s e r v i n g  t h e  T h i r t e e n t h  A l a s k a  L e g i s l a t u r e  
a s  a  c o n s u l t a n t  i n  C o r r e c t i o n s ,  D r .  C o p u s  h a s  a l s o  a s s i s ­

t e d  t h e  M a y o r  a n d  C o u n c i l  o f  t h e  C i t y  o f  A n d e r s o n  i n  d e ­
t e r m i n i n g  i t s  v i a b i l i t y  f o r  s i t i n g  a  M a x i m u m  S e c u r i t y  

P r i s o n .

H e  r e c e i v e d  h i s  D o c t o r a t e  i n  S o c i o l o g y  a t  t h e  U n i ­

v e r s i t y  o f  M i s s o u r i - C o l u m b i a .

F r o m  1970 u n t i l  1979, he w a s  i n s t r u c t o r  in C r i m i n a l  
J u s t i c e  in Hie g r a d u a t e  school at S a m  H o u s t o n  University, 
H u n t s v i l l e ,  Texas,

F r o m  1980 to the p r e s e n t  he s e r v e d  in the C r i m i n a l  
J u s t i c e  p r o g r a m  in w h i c h  he h a s  p u b l i s h e d  and l e c t u r e d  
in all a r e a s  of c o r r e c t i o n s  a n d  its alternates.

We a r e  v e r y  p r o u d  t o  h a v e  t h e  a s s i s t a n c e  o f  D r .  C o p u s  
i n  d e v e l o p i n g  o u r  p o s i t i o n .



THE S M A L L E R  T HE B E T T E R

T e s t i m o n y  g i v e n  b e f o r e  the S e n a t e  H . E . S . S .  C o m m i t t e e  
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G i v e n  b y  : Gary  D. Dopus, Ph.D.

T he State of A l a s k a  faces the need of b u i l d i n g  a d d i t i o n a l  p r ison 

f a c i l i t i e s  in the i m m e d i a t e  future. E a c h  of the s t a t e ' s  units 

are at or above c a p a c i t y  w i t h  e x p e c t a t i o n  b y  1987 the p o p u l a t i o n  

c ount w i l l  r e a c h  2000.1 A m o n g  the types of f a c i l i t i e s  n e e d e d  

is a m a x i m u m  s e c u r i t y  unit. This paper s p e c i f i c a l l y  a d d r e s s e s  

the issue of the m a x i m u m  d e s i r a b l e  size  of a n y  o n e  m a x  unit.

T h e  issue is e x a m i n e d  by c i t i n g  d i s a d v a n t a g e s  and a d v a n t a g e s  of 

b u i l d i n g  two 2 0 0 - b e d  units v ersu s one 4 0 0 - b e d  unit.

D i s a d v a n t a g e  of Two S m a l l  U n i t s ; The o n l y  d i s a d v a n t a g e  is one of 

e c o n o m i c s .  A l t h o u g h  no cost figure s w e r e  r e a d i l y  a v a i l a b l e  for 

c o m p a r i n g  the t w o - p r i s o n  m o d e l  a g a i n s t  the s i n g l e  unit model, 

v a r i o u s  p r o f e s s i o n a l  o p i n i o n s  w e r e  s o l i c i t e d  r e g a r d i n g  c a p i t a l  

cost and o p e r a t i o n a l  cost d i f f e r e n c e s .  J i m  A u s t i n  of the N a t i o n a l  

C o u n c i l  on C r i m e  and D elinq u e n c y ,  a d m i n i s t r a t o r s  of the F a i r b a n k s  

C c r r e c t i o n a l  Facility, and S tu art Shadbolt, A d m i n i s t r a t o r  of the 

N o r t h  C a r o l i n a  D e p a r t m e n t  of C o r r e c t i o n s  each c o n t r i b u t e d  to the 

q u e s t i o n  of cost d i f f e r e n t i a l s .  All a gre ed on two points. First, 

it was i n e v i t a b l e  that the t w o - u n i t  m o d e l  w o u l d  b e  more e x p e n s i v e  

b o t h  for i n it ial c o n s t r u c t i o n  and for c o n t i n u e d  o p e r a t i o n a l  costs;

1-A d u l t  C o r r e c t i o n s  In Alaska:  C u r r e n t  I s s u e s  In A d m i n i s t r a t i o n
and M a n a g e m e n t , pp.l and 14, H o u s e  R e s e a r c h  A g e n c y  R e p o r t  82-E,


