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Pg. 5, L-15, after "disclose™ add "in writing".

Pg. 5, L-23, delete "legislators” and insert "another person to whom this
chaper applies;™.

Pg. 5, L-29, after "lobbyist"” add "as defined by AS 24.45.171,".
Pg. 6, L-4, after "gift" delete "in excess of $100," and insert "having
an aggregate value in excess of $100 in any calendar year from any person
or organization,™.
Pg. 6 L-9, after"action™ insert "or inaction".
Pg. 6 L-12, delete line and reinsert the following:
(1) hospitality from another person at that person®s residence, including

Pg. 7, L-19, delete the entire section and reinsert as follows:

A person covered by this chapter who in the discharge of official

duties 1is involved or about to be involved in any matter that could result in a
conflict of interest on his or her part shall:

15.

(1) Divest the interest that has resulted in the conflict or
potential conflict; or

(2) Prepare a written statement describing such matter and the nature
of the possible conflict of interest and

(A) in the case of a legislator, deliver copies of the statement to the
presiding officer of the respective body of the legislator, who nail
cause such statement to be printed in the journal or if the legislature
is not in session such statement shall De printed in the first journal
of the next session; or

(B) in the case of an employee of the legislature covered oy this chapter,
deliver a copy of the statement to the commission and to his or her
immediate superior, if any, who shall assign the matter to another,

or if the employee has no immdiate superior, he or she shall take ak.<
steps as the commission shall prescribe or advise to remove the employee
from influence over actions or decisions on the matter.

Pg. 10, 1-24, after "opinion"™ insert "until amended or revoked by the commission.



POUCH Y . STATE CAPITOL
JUNEAU. ALASKA 99811

| GF &EJSM
Tia

907-465-3800

LEGISLATIVE AFFAIRS AGENCY

M EMORANTDUM May 6, 1983

SUBJECT: Standards of conduct and establishment of an
ethics commission (HB 362)

TO: Representative Mitchell E. Abood, Jr.
Chairman, House State Affairs Committee

FROM: Billy G. Berrier

Director
Division of Legal Services

You have requested a sectional analysis of HB 362.

Sec. 24.60.010. This 1is a general introduction which estab-
lishes the context 1in which the operative provisions of the
bill will be considered. The first four sentences which end

on line 21 are determinations by the legislature of facts
which support the need for the bill and the remainder states
the purpose the bill is intended toaccomplish.

Sec. 24.60.020. (a) establishes the scope of the bill. It
applies to legislators and relatively high ranking legis—
lative employees over Step A, Range 18. It does not apply
to former legislators or employees except where a specific
provision explicitly states that itapplies. (For 1instance,
in Sec. 24.60.160(c) the commission may investigate
complaints if the complaint is filed within one year after
leaving state service.) It does not apply to persons
elected to the legislature until they become members.

(b) provides this chapter supersedes the common law of con—
flict of interest as to persons covered by the bill. It
expressly does not change any criminal laws of the state.

Sec. 24.60.030. This section prohibits conflict of interest
and establishes broad categories. Use of public office for
private advancement or gain 1is prohibited. A conflict of

interest exists under (b) where the person has discretion to
act in a matter m wmun cue ucison has a private interest.
Under (¢) no conflict exists where the interest is small or
the authority 1iIs remote. Under (d) there 1is no conflict if
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the person®s interest is not specific to the person but is a
general 1interest shared with others.

Sec. 24.60.040. This section prohibits being a party to or
having an interest in a contract not let by competitive bid-—
ding if it is over $1,000. It then establishes that a
person has an interest if the person has a direct or

indirect financial interest which is broadly defined in (b).
It specifies that tb re is an interest if the person has an
ownership interest in a partnership or an ownership interest
in other forms of business organizations based on the asset
value of the organization and the percentage of ownership.

Sec. 24.60.050. This section establishes two classes of
state programs and loans for purposes of this chapter. If a
program or loan has fixed eligibility standards, minimal
discretio- in determining qualifications and is generally
available to the public, no different standards are 1imposed
on persdns to whom the bill applies. Fir other loans and
programs special procedures apply. These are:

(b) In determining whether a conflict of interest
exists with respect to a state program or to a state
loan, because a legislator may be in a position to
influence the loan agency, the ethics commission must
consider, but is not limited to, the adequacy of
existing administrative procedures for granting and
reviewing loans to legislators.

(©) Upon application for a state loan by a person to
whom this chapter applies, the lending agency must send
a copy of the application to the Alaska Public Offices
Commission, which will incorporate the material 1into
the applicant®s financial disclosure statement, if the
applicant 1is required to i le a disclosure statement.
All records relating to a state loan to a person to
whom th * chapter applies may be disclosed to the com-—
mission

(@) Each February 1st, each loan agency must publish a
listing of all outstanding loans to persons to whom
this chapter applies. The list must include the name
of the person, the date of issuance and current status
of the loan.

(e) State agencies that have authority to grant loans
shall adopt regulations that establish separate
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procedures for granting and reviewing loans to a pe*son
to whom this chapter applies.

In addition to these requirements the section provides 1in

@) The division of legislative audit shall annually
review state loans granted to or held by persons to
whom this chapter applies to determine whether appro—
priate procedures were observed in granting or
reviewing the loans. The division shall report its
findings to the ethics commission by April 1.

and 1in

()] For purposes of this section "state program™ means
a program in which tangible assets of the state or a
righ?® to use tangible assets of the state are trans—
ferred from the state to a private person.

Sec. 24.60.060. This section provides that use of confi-
dential information gained in the course of official duties
for private gain is a conflict of interest.

Sec. 24.60.070. This section requires disclosure to the
ethics commission of a close economic association involving
a substantial financial matter with a supervisor, a
legislator or a public official in another branch who is
required to file a financial disclosure statement. It
prohibits such an association with a lobbyist wh” is not a
member of the immediate family.

Sec 24 .60.080. This section prohibits gifts under circum—
stances where it may be reasonably inferred that the purpose
of the gift is to influence performance of duties or as a
reward for official action. Soliciting a gift in any amount
in the circumstances 1is prohibited* A gift of $100 or less
may be accepted.

In (b) certain types of gifts are excepted. These are
hospitality at a person®s home, generally available
discounts, meals or social events not exceeding $100 or$250
a year from one person and gifts from the immediate family.

Under (c) the commission may limit the discounts or require
the benefits to be turned over to the state.
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Sec. 24.60.090. This section restricts employment of rela—
tives. A relative may not be employed by the house in which
a xegislator is a member during the session or by either
house during the interim. A relative may not be employed in
a position over which an employee to which he 1is related has
supervisory authority. A relative 1is defined as a child,
spouse, parent, brother or sister, or permanent member of a
person®s household.

Sec. 24.60.100. This section is a general prohibition of
representation of another person for compensation before an

agency, board or commission of the state. A legislator may
represent a client in court or in a matter pending at the
time of election or employment. Waiving compensation in

circumstances where compensation is normally expected does
not avoid a conflict of interest.

Sec. 24.60.110. This section provides that a legislator who
has a conflict of interest shall resign, divest the interest
or disclose the interest in the journal or to the commission
of the legislature 1is not 1in session.

Sec. 24.-60.120. This section prohibits use of state
property or funds for private gain or campaign purposes.

Sec. 24.60.130. (a) establishes a seven member ethics com-
mission.

(b) provides that the commission consists of two senators
and two other persons appointed by the president of the
senate; two representatives and two other persons appointed
by the speaker of the house; and a former legislator
appointed by the other members of the commission. The
appointments of the speaker ard president of legislative
members must be approved by three-fourths of the full
membership of the house and the others must be approved by
two-thirds.

(c) provides that not more than four members of the commis—
sion may be of the same political party or residents of the
same borough or the unorganized borough.

(d requires election of a chair and vice-chair of the com—
mission and allows selection of other officers.
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(e) establishes four year terms for the public members and
provides that legislative members may not serve beyond the
end of their term.

(f) prohibits a member of the commission from holding
elective office, from being an officer of a political party,
committee or group and from lobbying.

(g) excepts legislative members from these prohibitions.

(h) provides vacancies are filled in the same manner as
original appointments.

(J) provides commission members receive no compensation for
service on the commission but may receive SALARY???? or per
diem.

Sec. 34.60.140. This section provides that the commission
shall “

¢)) adopt regulations to facilitate the receipt of
inquiries and prompt rendition of 1its opinions;

2) recommend legislation to the legislature considers
necessary;

3) subpoena witnesses, administer oaths, and take
testimony and allows requiring production of documents;
and

(€)) publish semi-annual reports with deletions to pre—
vent disclosure of confidential material.

Sec. 24.60.150. This section provides for issuance of advi-
sory opinionson the request of a person to whom this
chapter applies, makes these opinions binding on the
commission unless material facts are misstated or omitted
and provides these opinions are confidential unless the
person who requested the opinion makes a written request
that they be public.

Sec. 24.60.160. This section provides for complaints and
procedures for their consideration. A proceeding is com—
menced by f *ling of a complaint which may be done by a
member of the public or three members of the commission.
N nr>mv\ Lpm A tnnpf K I AN AV S Inrr \adxvi,
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Before the commission may investigate the complaint, it must
define the scope of the inquiry by resolution. The
commission must notify a person against whom a complaint is
received and afford an opportunity to explain the conduct.

IT the commission determines that the facts alleged in the
complain even if true would not constitute a violation, it
must summarily dismiss the complaint.i

The commission is limited to investigating violations that
occurred within four years of the complaint and the
proceeding must commence within one year after termination
of st itd service.

The commission shall investigate the complaint on a confi—
dential basis and issue an advisory opinion to the alleged
violator

If the advisory opinion indicates a probable violation, the
person may comply with the advisory opinion or request a
formal opinion.

If there- is non-compliance with the advisory opinion or 1if
the commission determines a violation has occurred the com—
mission shall file a complaint and the person has 20 days
after service to respond in writing.

The commission may set a time and place for the hearing with
notice to the complainant, 1if any, and to the person
charged. The commission and the person charged each have
the right to be heard, to compulsory process, to be
represented by counsel and to cross-examine witnesses.

Witnesses shall testify on oath. The rules of evidence do
not apply but the findings must be based on competent and
substantial evidence. The testimony shall be recorded and

the eviderce retained.

The hearings are closed to the public unless the person

charged requests they be open. The testimony and evidence
are available only to the commission staff and to the person
charged. IfT the person charged requests a transcript, it

shall be furnished him without charge.

The decision shall be 1in writing and signed by four or more
members of the commission. Each decision is accompanied by
an order which is public. The order 1is 15.TT>ited to a dpit<=r-
mination that a violation does r does not exist.
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IT the commission decides that a member of the legislature
has violated a provision of this bill or has not cooperated,
it shall refer the decision to the appropriate presiding

officer. The decision shall contain a statement of facts
and may recommend any penalties the legislature may lawfully
impose. The commission shall make the decision public

30 days after referral but days the legislature is not in
session are not counted.

The legislature shall act on the decision as it considers
appropriate.

IT the commission determines an employee or former member

has; violated a provision of the bill, it shall make the
decision public 30 days after the date of the decision. The
legislature shall act on the decision as it considers appro—
priate. ""ction may 1include suspension, demotion or
dismissal.,

A person who divulges information concerning a charge except
as permitted by the bill is guilty of misuse of confidential
information (which is a class A misdemeanor under

AS 11.56*860).

BGBiljb
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DEPARTMENT OF LAW

L e el
OFFICE OF THEATTORNEY GENERAL RO 071 e 2
December 3, 198;
Hon. jay S. namnond
Governor
Stcta of Alaska
Pouch A
Juneau, AK SS311
Re: Conflict of interests.

Our fTiles: 366-255-83, 366-286-83,
A66-393-81, J66-457-61

Dear Governor Hammond:
1. INTRODUCTION
Seven situations have been brought to our attention
which require analysis of the lav of conflict of interests. Ue
address this opinion to you because of the statewide 1importance
of these questions and because of the profound 1implications cf
our remarks for all officers and employees of state government.
At the outset we must emphasize our key theme. The
fact chat there may be no conflict of interests statute that
makes a-particular course of conduct criminal or otherwise 1im—
proper does not mean that it is legal. A transaction may net
violate Alaska®s criminal conflict of interests Law, as 39.50.-
090; it may r.ot even violate any one of a dozen civil Statutes
which prohibit conflicts of interests in specific agencies; yet
it may still be 1illegal. By this opinion, we hope to make state

officers and employees aware c¢f an ethical code which 1is not Iir.
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the Alaska Statutes bur which _is ,in force 1in .Alaska: rhe common
law. Unless and until the legislature puts a different body of
enacted law in its place, the common law of conflict of inter—

ests, .is declared by the courts, prescribes the standards cf con—
duct which must be followed by all state officers and employees.

The common Jlaw provides, generally, that public offi—
cers and employees ara trustees of the people, and as such th~y
are forbidden to have outside 1interests which conflict with that
trust; they not only may not, as public officers, make decisions
to benefit their own private businesses (or influence other pub-—
lic officers to do so) , but they must avoid even the appearance
chat they have engaged 1in self-dealing or attempts to 1influence
official decision-making for their private advantage. . |Inhere
there 1is the fact or appearance of 1impropriety,. the courts will
declare the <contract, transaction, or decision void unless a
statute permits the action in question, and this result cannot be
avoided by the expedient of letting a "disinterested” <colleague
or subordinate make the decision.

The questions which prompted this opinion are related
below.® Our analysis follows thereafter.

First, may a legislator, r,r his or her company, con-—
tract with the state to provide the state with goods or services?

Second, may a legislator, state officer, or state em-
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oloyee receive a loan from the state? The ansver with respect to
educational”™ and residential 1loans 1is a qualified yes. Because
educational and residential Jloan programs have relatively rigid
requirements and loan ceilings, there 1is much 1less opportunity
for 1improper influence; thus, state legislators, officers, and
employees may receive such loans. However, it would be 1incumbent
upon the applicant/lendee to 1insure that no one takes any s“ep"

which might be viewed as an attempt to influence the administra-—
tors of the program in their evaluation of the applicant/lendeees
application and their administration of the loan. Commercial
loans are much more questionable transactions which we will dis—
cuss below.

Third, may a legislator vote on a bill which will inure
to the- financial benefit of the legislator? The ansv;er 1is yes,
unless the legislator®s interest 1is peculiarly personal, such as
when the bill benefits only a tiny class of which the legislator
.is a member, or when the bill concerns a project on which the
legislator, or the legislator®s company, 1is a contractor.

Fourth, may a director, of. a state, corporation, board,
or commission which 1is governed by no specific conflict of inter—
ests statute hold that position if he or she 1is nlco an officer,
manager, or Jlarge stockholder of a p- vate company which has en-

terpri into nnnrracrs no nrnui Hp rha craro uirH ~ccds or servitaa?

If the director®s company has a contract with an agency of state
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government different from the agency in which the director
serves, and if the likelihood that the two"agencies will interact
on other than, routine,.ministerial matters 1is small, there would
be no conflict. If, however, the director®s <company has con—
tracts with the agency 1in which the director serves, the director
must divest himself of his private holdings or resign his direc—
torship; otherwise, any contracts his company executes with that
agency would be void.

Fifth, may an officer of the Division of Minerals and
Energy Management of the Department of Natural Resources (DMEM)
own a mineral claim, an interest in a mine, or an interest in the
products of a mine on Jland under state jurisdiction? Ownership
of .such ‘interests 1is not prohibited under AS 27.05.010 wunless
DMEM 1is engaged 1in an "investigation"™ described 1in AS 27.05.010
-- 27.05..070. However, the common lav; does prohibit the owner—
ship of such interests: A conflict of interests would exist be—
cause the officer (or the officer®"s subordinates) would b re-—
quired to review and approve the c"ficer®s filings with DMEM con—
cerning the officer®s mining interests. In addition, the officer
would have a substantial voice in the department®s Jland use clas—
sifications, which could 1inure very much to the officer-"s benefit
were he an actual or potential 1investor in mineral claims on land
subject to state regulation.

Sixth, may an inspector 1in a state regulatory agency
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sell the right to use a process the 1inspector developed and pa-—
tented to companies whose plants he inspects? The answer is no.
Neither may that 1inspector obtain a state grant to test the pro—
cess in plants which he inspects.

Seventh, may a" person with an interest 1in a business

v -

that has a contract with the state be a member of the board of
the Alaska Resources Corporation. (ARC)? The answer 1is a quali—
fied yes. “A member 1is forbidden to accuire any conflicting in—
terest after Joining the board. AS 37.12.065(h). Concerning
interests which a member holds and held before joining the board,
there are two answers: First, if the contract 1is with an agency
other than ARC, and if that other agency has only routine, minis—
terial contacts with ARC, there 1is no conflict. Second, 1if. the
contract is with"ARC, the board member must, abstain from voting
and take no formal or informal part in discussions.of ARC"s poli—
cies or actions toward the business in which the member has an

interest. 1d.

Il THE ROLE Or THE ATTORNEY GENERAL
The attorney general is the chief legal officer of the
state and "the legal advisor of the governor and other- state of —
ficers.™ AS 44.23.020 (a). As such, he 1is duty bound to assist

the governor m "the faithful =execution of the" laws."” Alaska
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conflict of interest, see AS 01.10.010; the <constitutional re—
quirements that "[no] appropriation of public money [bej mace
except for a public purpose,” and that ?’[n]Jo obligation for -the
payment of money shall be 1incurred except as authorized by lew."
Alaska Const., art. 11X, &8 6, 13; and AS 39.50 concerning conh—
flicts of interests.

The attorney general performs this function by prose—
cuting legal actions, AS 44.23.020(b)(1), and furnishing written
legal opinions. AS 44.23.020(b)(4). The attorney general 1is
also empowered to bring an action to recover state funds which
were 1illegally paid or paid to a person not authorized to receive
them. AS 37.10.090. Short of curt action, the attorney general
may advise against an agency course of action which he believes
is against the public 1interest. See Mobil O0il Coro, v. Kelley,
353 F. Supp. 582, 586 (S.D. Ala. 1973), affla 493 F.2d 784 (5th
Cir. 1974). Indeed, the attorney general is duty bound, in the
service of the public interest, to give such advice, even 1in the
face of objections from client agencies, officers, or legisla—
tors. D*Anico v. Board of Medical Examiners, 520 P.2d 10, 20
(Cal. 1974)(In Bank); Commonwealth ex rel. Hancock v. Paxton. 516
S.W.2d 865 (Xy. 1974). The first allegiance of the attorney gen—
eral 1is to the public interest. Id.

In this opinion, we advise on various courses of co-

tier.. This advice 1is based upor. our best reading cf the case law
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and cur conviction that, were the specific situations presented

to a court in a lawsuit, particular outcomes would follow. This
is not a certain prospect: as will be made <clearer below, we
are, with few exceptions, dealing not with specific statutes but

with the common Jlaw, a general and changing body of principles
developed and applied by courts ever the centuries. Our conclu-—
sions are based upon whet we believe a court would do given those
general principles, prevailing public policy, the public inter—
est, and the continuing silence of the legislature 1in this aref
generally. Thus, this memorandum 1is a prescription for agency
action 1in the face of conflicts of interests not addressed by
statute, and a guide for legislative action should the agency or
court resolution be unsatisfactory to the legislature.

State agei®".cies,” officers, ana employees should heed ad-—
vice in this memorandum until ordered to do otherwise by a court.
See Grav v. Main, 309 F. Supp. 207, 220 (M.D. Ala. 1968); State

District Court of Haves County, 440 ?.2d 700, 707 (Okla.

1968) .

. STATUTES APD COMMON LAW PRINCIPLES
There are more chan a dozen provisions dealing with
conflict of i/iterests scattered through the Alaska Statuses.

On.1/ 1S 39.50 .applies to state officers generally. One of rhaz
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upon e private or business 1interest in the performance of a pub—
lic duty,” AS 39.50.010(a)(1), and it declares that "public of—
fice is a public.trust which should be free from the danger of
conflict of interest.” AS 39.50.010 (b)(1). Its main feature is
its disclosure requirements. E.g., AS 39.50.020. The chapter”®s
only prohibitions are contained 1in AS 39.50.090, subsection (a)
of which provides:

No public official may use his official position

or office for the primary purpose of obtaining

financial gain for himself, or his spouse, child”"

mother, or father, or business with which he is
associated or owns stock.
Violation of this subsection 1is a crime. AS 39.50.090(d).

Other Alaska conflict statutes 1incorporate AS 39.50 by
reference, 1/ or impose other Jlimitations. 2/ The other linita-
cions range from a simple prohibition on the er.ploymel. of close
relatives, AS 14.14.140, to a duty to divest or.eseif of the con—
flicting interest or suffer forfeiture of one"s office. AS 42.-
07.061.

The statutes mentioned above speak only to a relative

handful of government agencies, boards, corporations, and commis—

sions. 3/ sone cases, the statutes prescribe rules of conduct

1/ AS 24.55.310; AS 46.12.090.

2/ AS 08.88.391; AS 14.14.140, AS 18.55.080; 18.55.500; AS 21.-
06.040; AS 24.20.291; AS 27.05.020; AS 37.12.C65(b); AS 38.06.-
033; AS 42.07.061; AS 44.07.330; and AS 44.88.1cO.
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ror officers of state agencies, but offer no guidance for employ—
ees . 4 There remain hundreds cf conflict situations to which no
Alaska conflict.legislation 5/ pertains except as AS 39.50. 6/ **~

It is well-settled 1in the federal courts, particularly
with regard to criminal sanctions for bribery and fraud, that the
existence of criminal statutes (such as AS 39.50.090) does not
extinguish the common law rightr and remedies which would ordi—
narily exist. United States v. Kearns, 595 F.2a 729, 732-7.33
(D.C. Cir 1978); Continental Management, Inc. v. United States,
527 F.2d 613, 620 (Ct. Cl. 1975), wana cases cited therein. We
believe that the same rule would apply 1in Alaska: AS 39.50 will
not be held to repeal, amend, or preempt the common law of con—
flict of interests”™ which will apply "unless and until the Alaska

f
legislature acts to modify it." Surina v. Euckalew, 629 P.2d

4/ Comnare AS 21.06.040, AS 27.05.020, ana" AS 44.07.330 with AS
44.88.180, AS 46.12.090, and AS 48.55.500.  ————m—-

5/ Personnel Rules 13 12.0 and 13 16.0 apply to most executive
French personnel and prohibit econflicts or interests in temr.s
which essentially 1incorporate the standards of the common law.

6/ AS 39.50 governs the conduct cf very few persons. AS 39.50.-

200(a) (1) limits the <chapter®s scope by excluding officers or
employees below the director level from the coverage of the pro—
vision. There remain outside the coverage of the Act deruty*"di —
rectors in the executive branch, assistant attorneys general,

appointive officers of the legislative branch (including legisla—
tive assistants), non-judicial officers of the coiirr system, and
all subordinate employees of these agencies. Thus, fully 90 per —
cent or state ofzicers and employees are beyond the reach of the
criminal sanctions in AS ."9.50.090(a)-
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.969, 973 (Alaska 1981). Thus, a person cay acr illegally without
violating the criminal 1law, and serious -non-penal <consequences
may follow.

Neither 1ip it possible to formulate a rule of adminis—

trative decision for "a given situation by analogy, based wupon
legislative pronouncements with respect to other agencies, for no
consistent policy 1is apparent from an examination of the various
statutes. One statute lays down no other rule than that school
boards may not hire close relatives of the board members, AS 14.-
14.140, and even that rulo may be waived by the commissioner of
education. _1d. Thus, on Jlocal school boards, were it not for
the common law rule and AS 39.50.0.90 (a), a board member could let
a. contract to himself. ]/ In another agency, the Jlaw provides

that a board member may -not vote on a contract with his own firm

or one in which he holds a "direct™ ownership interest, but he.

need not divest himself of the interest. AS 44.88.180. In still
other agencies, such interests are prohibited and the officer
must dispose of the interest or forfeit the office. AS 42.07.-

061°". See AS 21.06.040; AS 24.20.291; AS 27.05.020; AS 38.06.035.
From this range of solutions, no overriding general policy pre—
scription 1is apparent for the guidance of public officers and

employees.
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Most .conflict of 1interests situations in Alaska are
covered not...by statute, but by the. common law. JudgeWickershanm

described the common law in InRe Surkell, 2 Alaska 108 (D. Alas—

ka 1503): _

The common law 1includes those principles,
usages, and rules of action applicable to the gov—
ernment and security of person and property which
do not rest for their authority on any express and
positive declaration of .he will of the Legisla-
ture (1 Kent"s Com. 533; a system of elementary
principles and <c¢f gener>,: judicial truths which
are continually expanding with the progress of
society, and adapting thimselves to the gradual
changes of trade and <commerce and the mechanic
arts and the exigencies and usages of the country
"Pierce v, Props. Swan Point Cemetery, 10 R.I.

227, 14 Am. Rep. 667).
Id. at 117. See Howard v. Pfeifer, 443 P.2d 39, 44 (Alaska
1963). -In Alaska, the common law  controls judicial decision-

making "unless and until the Alaska legislature acts to modify
it " Surina v. 3uckalew. SeeAS 01.10.010.

The common law of conflict cf interests is clearest 1in
the case of a contract made by a public officer who will, as a
private person, benefit from the contract. The most comprehen—
sive discussion of the typical situation, the controlling rule,
and the underlying public policy 1is found in Beebe v. Supervisors
of Sullivan Countv, 19 N.Y.S. 329 (A??. Div. 1892), afflc 37 N.E.

566 (N .Y . 1894) :
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colleccicn matters], the defendant Anderson was a
member of the board of supervisors. They were the
agents of the county of Sullivan, and as such had
ho right to enter into contracts for their own
benefit with their principal, the county of
Sullivan.. They are trustees, and have no right to
enter into contracts with each other at the
expense of those for whom they are acting, and
whose interests they are bound to guard and

protect The illegality of such <contracts does
not depend upon statutory enactments. They are
illegal at common law. It is contrary to good

corals and public policy to permit municipal offi-
cers of any kind to enter into contractual rela-
tions with the municipality of which they are of-
ficers; and this principle applies with particular
force to members of a board like the board of su-—
pervisors, which not orly makes the contract, but
subsequently audits tha bill.

But 1ir. is said that in the case before us the
supervisor who was employed did nor vote on the
question of his own employment, or upon the audit
of his bill. That does not cure the -evil. The
influence wupon fellow members 1is the same. His
constituents®™ are entitled to his jJjudgment in mak-

. ing contracts,* to his scrutiny 1in passing upon

at 630

1v.

accounts, and to his wunbiased and disinterested
efforts in both; and he cannot make the violation
or neglect of the duties he ewes to his constitu—
ents the means of validating an otherwise illegal
act. He cannot put on and off the garb of a pub-—
lic official, and discharge or refuse to discharge
the duties of his trust, at will, and as best sub—
serve his private interests. He 1is a part of the
board of supervisors*. Ilts.act is his act; and he
cannot, as a supervisoi, make a contract with him-—
self as a private citizen.".

(citations emitted).

TKZ PROCESS Or COMMCH LAW ADJUDICATION

m tre absence ci iegis_atier., it is the task of

ISS2
#12

the
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bers of the bar, litigants, and amici curiae, to apply common law
principles "and policies articulated by the Beebe court and hun—
dreds of other <courts and commentators before and since.. The

task is a difficult one because, with the exception of ile self-

dealing public officer situation just described, the law 1is not
settled; the courts must reason from the situations already ad-—
dressed by the courts to solutions for new questions presented.
For this undertaking the common law 1is well-suited, as
Chief Justice Lemuel Shaw noted 1in his classic description of the

process:

It is o of the great merits and advantages of
the common Jlaw, that, instead of a series of de—
tailed practical rules, established by positive
provisions, and adopted to the precise circum—
stances of particular cases, which would become
obsolete and fail, when the practice and course of
business, to which they apply, should <cease or
change, the common dav consists of a few broad and
comprehensive principles founded on reason, natur-

mal justice, and enlightened public policy modified
and adapted to the <circumstances of all the par—
ticular cases which fall within it.

Another consequence of this expansive charac—
ter of the common law 1is, that when new practices
spring up, new combinations <c¢f facts arise, and
cases are presented for which there, is no prece—
dent 1in judicial decision, they must be governed
by the general principle, applicable to cases.most
nearly analogous, but modified and adapted to new
circumstances by considerations c¢f ritr.ess and
propriety, of reason and justice, which grow out
of those circumstances.
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263 (1854), reprinted 1in Hart and Sacks, The Legal Process:
Basic Problems 1In The Making ."id Application Of Law (1958) 386-
395. 8/

It is our task to begin with the legislative solutions
to determine if any statute answers any of the conflict questions
posed. Failing that, we must turn to the common law and, begin-—
ning with the first principles, reason to the <conclusion the
courts would Ulikely reach given the facts, judicial precedent jlLn

analogous cases, and prevailing public policy.

vV - LEGISLATOR CONFLICTS

Two questions are presented concerning potential legis—
lator conflicts: First, may a legislator, or his or her firm or
business, contract with the state to provide- the state with goods
or services? Second, may a legislator receive a state loan?

The first question does not concern classic self-deal —
ing, the Iletting of contracts by an official to himself or his
relatives, associates or company. It is a different problem de —
scribed in the following terms:

There 1is a great possibility that an official who
has no immediate administrative connection with

8/ Thus, even if there 1is no statute and not one case addressing
the situation before a court, that court may, by "the process of
common law adjudication, formulate a wholly new answer to sett_e
the <cistute which gave rise to the lawsuit. See Howard v.
Pfeifer, -43 ?.2d at 4l
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the concracc may be sufficiently motivated by his
personal interest to exert whatever influence his
position .allows to pressure the public official
who in fact has a direct responsibility concerning
the contract to favor that personal 1interest. In
this way, an official without a personal interest
in the contract acquires a conflicting interest 1in
the sense that he must choose between appeasing
the pressuring official and properly discharging
his duties 1in the matter.

Experience indicates the harm <chat may flow
from [this situation). Contracts may be awarded
chat are over-priced or unnecessary, or the per —
formance rendered under the concracc may be infer—
ior, all because of official favoritism, <compro—

mise or intentional oversight. Even if the abuse
is nothing more than partiality inawarding acon—
tract, it may 1import an aspect of unfaii .assinto

public administration, engendering popular disre—
spect for government.

Note, Conflict-of-Interests of Government Personnel: An Apprais—
al of the Philadelphia Situation, 107 U. ?a. L. Rev. 985, 987-988
(1959). See Eisenberg, Conflict cf Interest Situations And Reme —
dies , 13 Rutgers L. Rev. 666, 686 (1959).

There are no cases which squarely hold, as amatter of

common law, that a Jlegislator, having no formal, institutional
connection with the letting or oversight of a contract, can or
cannot contract with .the state. The archetypical situation

arises 1in the municipal context where principles of separation of
powers, do not apply and assemblymen or councilman act administra—
tively as well as legislatively. Thus, an assemblyman might, 1in
a private contractor capacity, offer gcccs <cr services to the

city, which goods <cr services are accepted, inspected, super-
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vised, end compensated by the assembly on which the contractor
sits. It is the virtually universal rule at® common law that such
a transaction 1is 1illegal, even if the assemblyman-contractcr ab-—

stains and takes no part in the review and compensation of the
performance. E.g., Beebe . Supervisors of Sullivan County,
guoted supra. While some <commentators have declared that the
common lax-; rule has been extended to bar such transactions 1if any
public officer cr employee, regardless of their official connect
ticn with the transaction, 1is the private contractor, 9/ a close,
analysis of the cases decided to date and cue regard for the dif—
ference between holding and dicta belie the claim. 10/

Many states have statutes or constitutional provisions
which prohibit legislators or other public officers from con-
. tracting with the state. A number of cases have declared that
such provisions are declaratory of the common law, 1i.e., even if
there were no statute, the same rule would apply by force of the

common law. One case is Schultne v. City of New York., 136 1Is.Y.S.

£/ E.g., Note, Conflict of Interests: State Government Employ—
ees , 47"Va. L. Rev"! 1034 , 11)59 (IP*01l) .

10/ Kaplan and Lillich, Municipal Conflicts of Interest:- Incon—
sistencies and Patchwork Trohibicions , 3b Col. Il Rev. 15/ ,1567”
1/74 (1958) . We were guilty of uncritically accepting the conclu—

sion of the Virginia Law Review note writer 1in cur formal opinion
of August 8, 1979; fortunately, it mace no difference 1in the re—
sult in that opinion since the individual 1in question was an
officer “with authority to vote on the award of contracts and re—
view me contractor 1s performance.
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715 (App. Div. 1912), aff"d 106 N.E. 1042 (N.Y. 1914). Schultze
was a duly appointed coroner®s physician whose duty it was to
perform autopsies and give evidence at coroners” inquests. He
was called upon to assist the district attorney 1in a homicide
case involving a decedent whom Schultze hac not examined; he
acted as an expert consultant. He submitted a bill which was
disapproved under a charter provision which forbade officers.to
become interested, directly or indirectly, 1in performance of ..any
contract or work to be paid for from the city treasury; a viola—
tion was a misdemeanor, the violator forfeited his office, and
the contract was voidable-. The court held that the city was not
required to pay the bill, and observed that "[tjhese prohibitions
are merely declaratory of the common law." Id. at 718. Accord,
Mariohn Realty Co. v. City of Long 3each, 204 N.Y.S. 53, 55 (Sup.
Ct. 1924), aff"d 206 N.Y.S. 933 (App. Div. 1924).

The case of Isorbeck & Nicholsjn Co. v. State, 142 N.M.
847 (S.D. 1913), involved a legislator who <contracted with the
state to drill a well. The contract was voided on the basis cf a
constitutional provision which prohibited legislators to be di—
rectly or indirectly interested in dlly state contract. However,
there followed extremely broad dicta:

A member of the state Legislature, by virtue

of his office, stands in a fiduciary and trust

relation towards the state; 1in other words, he 1is

the confidential agent of the state for the pur —

pose cf appropriating the state®s money in payment
cf the lawful contractual obligations of the
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state, and it seems Co be almost universally held
that it is against sound public policy to permit
such an agent, or any agent occupying a like posi—
tion, to himself be directly or indirectly inter—
ested in any contract with the state or other mu—
nicipality, during the period of time of the ex-—
istence of such trust and confidential relation—
ship. The private interest ofsuch an agent
should not become antagonistic to his public duty.

Id. at 849.

On the other hand, at least two courts have described
statutory prohibitions of such contracts as new legislative rules
foreign to the common law. In re Goinion of Justices, S2 A. SO,
93 (Me. 1911); Lindberg v. 3enscn, 70 N .M .2d 42, 45 (N.D. 1955).
However, the Lindberg court went on to state in forceful terms
the very public policy considerations which militate 1in favor of
a common law rule in the absence of legislative action:

The purpose of the enactment was to extend the
ancient common-law rule that no state officer may
be interested in any contract which he has a voice
in letting (which rule 1is expressed 1in many stat-—
utes of this state) by providing a more comprehen—
sive legislative rule, founded 1in public policy, *
which would take away frcm legislators as a class
any personal incentive to increase their opportun—
ities to make profitable contracts by their votes
in the legislature or to use their influence as
legislators 1in securing contracts or the approval

of the work done under them. The members of the
Legislative Assembly exercisea high degree of
control over the fiscal affairs of the State and
its subdivisions. They regulate assessments aiid
tax levy limits. They authorize bond 1issues ar.c,
zcr the State, they make an appropriations. 3v

enacting this initiated measure the people have
attempted to remove from the legislators tempta-
wi.cn w0 vcr»cliuv In er*f cmfnclsO ci crOll ithisifi-
uivs runecions . nv s"auss ncLvs ccns-L.c-ui.onal
or legislative previsions which are similar 1in
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nature and which have.remained 1in force wunchal —

lenged for many vyears.
Id. at 45-46.

In two recent cases, dourts have held that legislator
attorneys may not represent persons in litigation against their
city or state. In Georgia Department of Human Resources v. Sis-
trunk, 291 S_E.2d 524 (Ga. 19S2), the Sistrunks were represented
by Kill, a state legislator. The department 1invoked fiduciary
principles and a Georgia constitutional provision which declared
that "[p]Jublic officers are the trustees and servants® of the peo—
ple, and at all times are amenable to them." The court expressly
noted that this was not analogous to the classic self-dealing
situation, since Hill was not representing both the Sistrunks and
the state. I d at 526.

The Sistrunk court framed the issued 1in the following
terms

All public officers, within whatever branch
and at whatever level of our government, and what—
ever be their private vocations, are trustees of
the people, and do accordingly 1labor under every
disability and prohibition imposed by law wupon
trustees relative to the making of personal finan—
cial gain from the discharge of their trusts.

May one trustee of the people,, as attorney
and for his own financial gain, negotiate on be—
half of another for a favorable official dispensa—

tion at the hands c¢f another trustee of the cec-
nlo >
r -
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trustee of the people 1-- in whose office are

vested the powers, of enhancement, diminution, and

destruction of the office of another trustee of

the people -- as attorney and for his own finan—

cial gain act in a manner to hinder cr frustrate

the discharge by such other trustee cf the duties

of their common trust?

" No.
id. at 5z8.

It bears noting that the court 1in Sistrunk based 1its
decision on a Georgia constitutional provision and not on the
common law. However, that provision 1is so general in 1its terms
and was analyzed with such close attention to common Jlaw trust
principles that the Sistrunk holding has significance 1independent
of the constitutional Jlanguage. A similar provision appears 1in
Alaska law. 11/

In a California case, Pec-nle v. Municipal Court of San
Dieoo Judicial Dist-ict, 138 Cai. Rptr. 235, 238 (Cal. App.
1977), the <court barred a city ccunciiaan-attcmey from repre—
senting a defendant being prosecuted by the city. The decision
appears to rest primarily on the ethical standards of, and trust

reposed in, members of the bar, rather than on any statutory or

constitutional provision. 12/

11/ Compare the Georgia constitutional provision quoted 1in the
text with AS 39.50.010(b)(1), which provides "public office 1is a
public trust which should be free from the danger cf conflict of
interest."”

-~ .wwevcr, ufte * o-.. c_", -n 7~ ~ Nc« C€._C _ne ccuncicman =
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A legislator contract also raises novel and troubling
questions of separation of powers. The federal courts have, 1in
perhaps a dozen cases, condemned the practice of interference by
individual legislators or. committees 1in executive branch deci—
sion-making. The leading case is Pillsburv Co. v. Federal Trade
Commission, 354 F.2d 952 (5th Cir. 1966). In Pillsburv, a deci—
sion of the FJC in 1its quasi-judicial capacity was 1invalidated
because <c¢f intense Congressional committee pressure while -the
decision was pending.

Much less pressure was required to invalidate the deci —
sion at 1issue 1in Konias. Inc. v. Andrus, 580 ?.2d 601 (D.C. Cir.
1978), cert, denied 439 U.S. 1052 (197¢&). The court ruled that a
letter sent by Congressman Dingeil to the Secretary of the Inter—

ior , in effect wurging him to deny several applications for

na-

e village™ .status, compromised the Secretary®s impartiality 1in
.quasi-judicial proceeding; the court ordered reconsideration cf
the applications by the new Secretary. In other cases, however,
explicit and extreme threats were said to be required before 1in—
validation would occur. E.g., D.C." Federation v. Voice, 459 F.2q
1231 (D.C. Cir. 1972)(threat of 1loss of appropriation for unre—

lated project); Texas Medical Association v. Mathews, 408 7F.

12/ cent. ;
rept cSencaticn to conduct by "[a] local it-sncy officer or entlev -
ee" which 1is statutorily proscribed as "incompatible.™ lc. "at

238.
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Supp. 303 (W.D. Tex. 1976)(threat;of loss of job).

Here, as in the federal legislator influence cases, the
legislators would be placing themselves 1in a non-legislative,
i.e., administrative or quasi-judicial, arena. But the Kkind cf
legislator pressure which caused the court in Pillsburv to inval —
idate. the FTC decision 1is not involved here. Still, the federal
legislator interference cases lead us to conclude that a court
would not require® a shewing of direct threats where a legislator
acted on behalf of himself rather than on behalf cf.a constitu—
ent .

The remarks cf the Alaska Supreme Court in two opinions
bear on this 1inquiry. Both cases, Besich v. Jefferson, 441 P.2d
27 (Alaska 196S), and Warwick v. State ex rel. Chance, 548 P.2d
384 (Alaska 1976), 1involved legislators "who held or wished to
hold an office of state government outside the legislative

branch.

In Besich, the court observed gent"“4lly:

Alaska®s constitutional prohibition against
members of our three separate branches of state
government holding any other positions of profit
under the State of Alaska reflects the intent to
guard against conflicts of interest, self-aggran—
dizement , concentration of power, and dilution of
separation of powers 1in regard to the exercise by
these governmental officials .of the -executive,
judicial, and legislative functions of our state
government. The rationale underlying such prohi—
bitions can be attributed to the desire to encour —
age and preserve independence and integrity of
action and decision on the tart of individual mem-
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441 ?.2d an 35.

"In Warwick, <che court considered Alaska Constitution
article 17., section 5, which forbids a person to accept a go- era
ment post which was crea.ted, or tlis salary for which was 1in
creased, while that person served in the legislature. The cour
observed:

There is littleldisagreement as to the purpose of
the type of constitutional provision under consid- -~

eration here. Although the enact Jlanguage varies
from state to state, all such provisions are aimed
at a common goal: to remove improper motives from

considerations of Jlegislators 1in voting for in—
creased salaries or the creation of new offices.

In one often-citec quotation, Justice Story, com-—
menting upon a like prevision in the Constitution
of the United States, said:

The reasons for excluding persons from of -
fl .es who have been <concerned 1in creating
J.em, or increasing thekk emoelumerts,, are to
take away, as fsi as possible, any improper
bias in the vote c;f the representative, and
to secure to the constituents some solemn
pledge of his disinterestedness.

This type of constitutional provision, 1is designed
not only to stop overt trafficking in offices,"but
also to prevent less obvious influences on a leg—
islator 1slactions:

[T]his constitutional provision was enacted
through fear that < legislator might be, ei—
ther consciously or unconsciously, 1influenced
py selfish motives when voting for or againi't
a bill. -

Another purpose has beer, said to be the elimina—
tion or even the suspicion tnat legislators were
acting witn improper motives. As in the case or
the judiciary, it 1is 1important that the legisla—
ture not only avoid impropriety, but also the ap—
pearance of 1impropriety.
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543 ?.2d az 387-388 (emphasis added by the court, footnotes
omitted).

Both the Alaska Constitution and AS 39.50 were adopted
by popular vote. From these electoral expressions it is clear
that Alaskans view as morally opprobrious public officials who
use public office for private gain. Indeed, even the appearance
of impropriety 1is a circumstance to be avoided. Warwick at 388.,
quoted supra; Falcon v. A.?.0.C., 570 ?.2d 469, 477 (Alaska
1977). See AS 39 .50 .010 (b)(1)("public office 1is a public trust
which should ba free from the canter of conflict of interest").

The size of the legislature and the executive branch 1is
also an important consideration. There are only 60 legislators,
all of whom are likely well-known to the relatively few depart—
mental commissioners, deputy commissioner®s and directors. Host
of these- persons work together in close proximity in Juneau for
fi e months of the year.

Cur legislators.have a keen interest in the budget pro-—
cess. These legislators who sit on the finance committees are
usually familiar with the thousands- of pages of budget documents
in the minutest detail and make allocations in mulrni-billion dol—
lar budgets 1in increments of thousands of dollars. Any legisla—
tor, and especially a member of the finance committees or the
free conference committee on the budget, can have "an enormous

impact on the budget of a state agency. Recent legislative se_-
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sicns have seen both the creation and destruction of agencies at
the behest of single or a few legislators who took the initiative
to bless or gut the agencies. In recent years, the legislature
has also taken to designating its own non-governmental agents to
carry out state programs. E.g., p- 25, &51, ch. 120, SLA 1980.

Alaska 1is. a very small state, w:.th a small pool of tal-—
ented people from which to draw its leaders. Many of the most
talented have extensive commercial enterprises which may do busi—
ness with the state. Unreasonable barriers should not be placed
before these most promising aspirants to public service. Yet,
with the legislature tending toward a half-time profession, and
with the great potential for conflicts of 1interests with multi—
billion dollar budgets and pervasive government 1involvement 1in
private .commerce, the courts might well "be convinced that the
only solution in the public interest is a common law prohibition.
This would be all the more compelling in the absence of evidence
chat aspirants to public service are being dissuaded by a -common
law rule prohibiting legislator contracts, and in the absence of
legislative action in this area. Indeed, such a common law pro—
hibition might be a telling experiment for the information of the
courts and tne legislature.

As we have already noted, there 1is no case authority

directly cn point pro or con, but the foundation 1is there, 1iIn
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upon which a common law rule against legislator contracts could
be constructed. AQX voter could bring an action to void such
contracts 13/ and we would likely support that result in the ab-—
sence of a compelling contrary justification. 14/

It is therefore our conclusion that a contract between
a state agency, 15/ on the one hand, and a legislator, a busi—
ness owned .or operated by a legislator, or a business 1in w"niph
the legislator 1is- an officer, manager, or large stockholder, .on
the other hand,would be illegalunder the common law. 16/

3 S fim A

The second legislator conflict situation concerns leg—

islators (andsome state officersar.c employees) wh<apply to re-

13/ See AS 39.50.100

14/ Were a legislator contractor the only possible source for
particular goods or services, we might support an exception.
Similarly, an exception might be justifiable if a legislator pro—

posed to provide non-unicue, "off-the-shelf" goods (e.g.,-office
supplies, motor oil) where price would be virtually the only var—
iable. Exceptions are not supportable where the transaction re—

quires the exercise of jJjudgment by an administrator or an ex-—
tended period of performance by the legislator. “See State, Vv.
Yoakum, quoted infra.

15/ A court might well go further nnd say that legislators may
not, as private contractors, do business with any entities (state
agencies, municipalities, nonprofit corporations) whose projects
are financed with state funds.

16/ At this time, we offer crinion cr. situations tere the
mlegislator is an euarpicyee cr tr.e contract or

close relative of a Ilegislator is an officer,

stockholder cr employee cf the contracting firm.



Hen. Jav S. Hammond, Governor December 3, X9S2
36.6-255-33, 366-256-53, 7£ge i
A.0oc-393-SI, J66-457-81

-ceive loans from the state. The only <case which offers even
brief analysis of the public policy considerations which would

underlie an exception to the common law rule 1is State v. Yoakum.

306 S.U.2d 39 (Tenn. App. 1957). In explaining why a loan to a

school
ber
rect

any common

Id.

board of which the president of the lender bank was a mem—

did not violate a statutory prohibition of a direct or indi—

at 40.

interest in a public contract, the court impliedly undercut

law prohibition:

A loan of money, however, 1is unlike a contract for
goods or services involved 1in all our reported
decisions. Because they involve questions of val —
ue, contracts relating to goods and services pro—
vide opportunity for 1imposition upon the public.

In the 1loan of money the law fixes the maximum
rate of interest and no question of value is in—
volved. Only a rate of interest below the maximum
fixed by law can be the subject of negotiation.

In the loan here 1involved it 1is not insisted that
such a"short*"term Iloan could have been made else—
where at a lower rate of interest and, as we have
seen, the 1loan actually resulted in a loss to the
Bank. To. apply the statutes to such a situation,

it seems to us, would be going beyond their mean—
ing and purpose and result 1in great 1inconvenience

in small communities where bank officers and
stockholders frequently occupy positions of public
trust and authority.

While the analysis 1is terse, Yoakum provides a basis

residences, where Jloan cei s are relatively lew*, eiigibi
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standards are fixed, and the range of administrator discretion
subject to influence and abuse, 1is small: 17/ Commercial loan
programs, where ceilings are much higher and where evaluation of
credit-worthiness is more subjective, may yet present conflicts
of interests where the loans .are made to legislators.

However, _.there- is potential for influence or abuse in
any Jloan program, especially when foreclosure or other enforce—
ment actions must-be considered. Thus, whether the Ilean 1is edu—
cational, residential, or commercial, a conflict of interests may
arise, and state legislators (and soma state officers and employ—
ees) and Itheir agents, must act with the greatest circumspection
and propriety in dealing with the agency concerning the loan or
any other matter. The agency, 1in order to maintain public confi—
dence 1in the fairness of its program, should brook nor. even a
hint of _.interference and shouldreport questionable communica—

tions to the attorney general.

We view the third question, concerning the propriety of
a legislator voting on a bill which will financially advantage

the legislator, 1in a different light. It 1is lear in the case



Governor December 3, 19§
3, Page 72
1

2
9
action can be challenged only when the legislator®s conduct 1is
"tainted with fraud, or palpably not in the service cf the public
interest, or otherwise a clear perversion of power.” Rollins wv.
Carter, 69 A. 777 (N.H. 1908); Pvatt v. Mavor of Dunelien, 89
A.2d 1, 3 (N.J. 1952); MASON*S MANUAL OF LEGISLATIVE PROCEDURE,
8522. However, when a legislator acts outside the legislative
sphere, with respect to a particular transaction or adjudicat_on
in which the legislator is interested, a challenge may be sus—
tained if there 1is found a "private interest at variance with the
impartial performance of ... public duty."” Pyatt; Rollins.
See Burton v. United States, 202 U.S. 344, 366-367 (1906); Pills-
bury Co. v. Federal Trade Commission, 354 F.2c 952, 964 (5th Cir.
1966); Note, Conflicts of Interest of State Legislators, 76 Harv.
L. Rev. 1209, 1214, n.JS (1963)("(l1Jmproper activities 1in other
capacities should not be protected merely because the impropriety
arises from the fact that the actor 1is also a legislator.™).
Therefore, where a Jlegislator votes on a bill- which
will financially benefit the legislator as a member of the public
generally, e.g., personal income tax repeal, or where a legisla—
tor votes on a bill which will financially benefit the legislator
as a member of a numerous though limited class of Alaskans, e.g.,
bank deregulation or corporate 1income tax repeal which will bene—
fit shareholders, the legislator®s vote may r.ot be challenged.

See the memorandum opinion rrcm Kenneth E. Vassar to Wilson L.
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Where, however, the class of beneficiaries of the leg—
islation 1is tiny, especially where the bill relates to a project
for which the legislator 1is a private contractor or affiliated
with a private contractor, the legislator must disclose the con-—
flict. of interests and the legislative body should bar the legis—

lator from voting. See MASON®"S MANUAL 0? LEGISLATIVE- PROCEDURE,

§522 (1975).

VI. OFFICER CONFLICTS

Four potential conflicts cf 1interests by executive
branch officers have been presented for our review. We will
treat them in turn.

It is first asked whether a director cf a state corpo—
ration, board, or commission which is governed by no specific
conflict of interests statute has a conflict if he or she is an
officer employee, or Jlarge stockholder cf a company or firm
which has contracts with the state to provide goods or services.
IT there is a conflict, what remedial steps need be" taken?

The question 1is answered by the Beebe case, CuCtea
suors, and the accompanying discussion: a conflict clearly does
exist i1f the person with the potential conflict 1is associated

o\ pnrh Ao glan rd oK v ul«cwuu . irCi UIC AlLav.e agency orocur-
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them. 18/ If, however, <che person with the potential conflict
works for a state agency with no contracts with the private con—
tractor with which the person 1is associated, there would be no
conflict. 19/

The Beebe case makes it clear that public "service de—-
mands-total fidelity to the public interest at all times. -.A pub—
lic servant, faced with a conflict of interests by reason of pri—
vate financial associations may not pass official decision-making
responsibility on to a colleague or subordinate who may share the
same prejudice or be subject to influence. "He cannot put on and
off the garb of a public official, and discharge or refuse to
discharge the duties of- his trust, at will, and as best subserve
his private interests.” lc. at 630. Faced with a conflict, the
person must either resigh his or her position, or forego the pri—

vate opportunity to do business with the state.

1S/ IT the person is only an employee, there may not be a con—
flict. Those situations must be addressed c¢. a <ca/e-by-case
basis.

19/ We must qualify this last mentioned conclusion by notins:
tnac a conflict might arise even if the person was not an offi—
cial in che contracting state agency 1if che persen nevertheless
has extensive contacts with the contracting s ate agency. For
example, certain officers of the Department of Law =nd che Office
of the Governor, chough not within the Department cf Adminisera-
Cion, may have extensive contacts with, and cor.siderable infiu-
ence 1in,, che Department of Administraticn. A pe: scn with similar
"interdepartmental™ duties might be in a ccnfiic: situation if he
or she entered into an agreement as a private contractor with the
ether department.
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It is next asked whether an officer of the Division of
Minerals and Energy Management (DMEM) nay hold a mining claim, an
interest in a mine, or an interest in the products of a mine on
land under state jurisdiction. AS 27.05.020 provides:

In conducting the inquiries and 1investigations

authorized by AS 27.05.010 -- 27-.05.070, no offi—

cer or- employee of the. department may have any

personal or private interest in a mine or the pro-

ducts of a mine wunder 1investigation, or accept
employment from a private party for services 1in

che examination of ©private mineral property.

Nothing in this section prevents employment by the

department, in a consulting capacity or in the

investigation of special subjects, of-an engineer

or other expert whose principal professional prac—

tice is outside his employment by che department.

The syntax of AS 27.05.020 is not an aid to understand—
ing. A thoughtful reading of che provision reveals that it 1is
net any officer or employee of the department who 1is prohibited
from holding an interest in a mine under 1investigation; only of—
ficers and employees "conducting the inquiries and investigations
authorized by AS 27.05.010 -- 27.05.070" are so0" restricted. We
are informed by the director of DMEM that that division conducts
virtually none of che "investigations"™ in question; these matters
are within the jurisdiction of the Division of Geological and
Geophysical Surveys. However, there 1is still the common law.

DMEM 1is the state agency which regulates the accuisi-

ticn of mining claims anc leases cn lar.es under state :urisdic-
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cel laneous 1lend use permits. See 11 AAC So. DMEM also has a

representative on the regional planning teams which make recom—
mendations to the commissioner cn state land use classifications.
See AS 38.04.065V 11 AAC 55.

As the regulatory -agency for mining claims, DMEM re—
ceives the fTilings of persons who stake mineral claims. See AS
38.05.195. It must review the filings to verify that there has
been a discovery, see Il AAC 55.105, and that the claim has been
properly staked. See 11 AAC So. 205 -- 11 AAC £6.215.. On an an-—
nual basis, DMEM receives additional filings from each claim own—
er attesting to the performance of statutorily-required annual
labor c¢cn the claim, see AS 38.05.210; 11 AAC £6.220, and must
verify that the claimed labor meets prescribed requirements. 1d.
A major component of the DMEM raining section®s effort and budget
is devoted to this "adjudication" of mineral claims.

In"this light, we believe that an ownership interest in
mineral claims (or in a company which owns mineral claims) on
lands under state jurisdiction creates a common law conflict of
interests on the part of officers and employees, or DMEM. Given
the size of the mining section of DMEM (25 perscr.s) and the like—
ly close working association of all the officers and employees,
it is probable that a court, as a matter of common Jlaw, would
forbid any person in DMEM to own a mineral claim on Jlands under

state jurisdiction since the opportunity for influence is so evi-
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aenc. It is even clearer that a court would forbid a supervisory

officer to own such a mineral claim since- it would be that per—
son"s subordinate who would review the sufficiency of the clainm
and the annual labor affidavit. 20/ And, as we norsg, supra, at
page 31, the conflict is not cured by removing oneself from the
review of one"s own filings: the public has the right to demand
that a state officer bring his or her skills to bear in all mat—
ters which the office : "11s upon him or her to consider.

DMEM 1is one of only three agencies principally respon—
sible fcr overseeing mineral exploration and mining activities cn
lands wun".er state jurisdiction. DMEM personnel cannot be both
regulators and regulated. If they wish to serve in DMEM, they
must forego this relatively narrow range of investment opportun—
ities. The common law requires officers* and employees 1in DMEM
who have.interests in mining claims to dispose of those interests

with all deliberate speed, or resign. 21/

20/ DMEM officers and employees also have access to confidential
geological, geochemical, geophysical, and airborne surveys. See
AS 38.05.240. Were they permitted, to own mineral®™ claims, t.hey
might have a distinct advantage over other prospectors, miners?®
and investors. This 1is another aspect of che conflict of inter—
ests inherent 1in the situation.

21/ The Department of Law has had the full cooperation of DMEM
orficers and employees ir. this inquiry; 1indeed, it was a DMEM
officer with an interest 1in mineral claims who first asked cur

advice .on this matter. At that time, we 1informally advised him
chat there was no conflict, and he ordered his affairs according—
ly. Thus, 1t was cur erroneous advice, and no wrongdoing by the

DMEM officer, that allowed the conflict situation to”’develop”.
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It -is next 1inquired, whether a Department of Environ-—
mental Conservation (DEC) 1inspector of seafood processing plants
nay sell the right "to use a process he developed and patented to
companies whose plants he 1inspects. The answer is clearly no.

The evil of such an arrangement 1is patent: . seafood
processors might feel compelled to purchase the right to use the
process or suffer the wrath of the seller when next he 1inspects
their plants. ; i

We hasten to add that there 1is not the slightest sugy
gestion that the particular inspector 1involved has ever acted
improperly; it is the- annearance of impropriety which condemns
these proposed transactions. IT the inspector wishes to market
his process, he must resign or sell his rights in the process to
another-who may market it. 22/

The same 1inspector also wishes to apply to the Depart—
ment cf.Commerce and Economic Development (DCED) for a grant to
test his process. Because the grant project would likely involve
one or more seafood processors in- a cooperative effort to nest

the process, a conflict of interests or. the r.spector®s part

22/ If the inspector chooses the latter course, he may not re—
serve any right to receive royalties or license fees; were he to
do so,, the spectre of influence »ouid again appear since, though
he is not personally marketing the process, each seafood proces—
sor that used the process w:.»ld be paying the 1ir.spectcr indirect-
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wouldalmost certainly arise. In that case, the grant would be

illegal. See Newton v. Demas,253 A.2d 376 (N.J. App. 1969)(mu-
nicipel engineer had an outside contract with a developer to de—
sign a water system; the contract was void because the engineer

would have had to review his own design in his official capaci—

ty).

* * X *

It is last asked whether a member of the beard of the
Alaska Resources Corporation (ARC) has a conflict of .interests if
he or she 1is associated with a company that has a contract with
che state. AS 37.12.065 provides:

(a) Members of che board are subject to the
provisions of AS 39.50.

(b) No member or employee of the board may
acquire an interest, direct or indirect, in a cor—
poration, company, association, or project owned,

e controlled, or invested in by the corporation. If

a member or employee owns or controls such an in—

terest, he shall immediately disclose the interest

in writing to the board and refrain from partici—

pating 1in any manner in ar.y activity relating to

that interest.

Subsection (b) modifies the common law as it would ap-—
ply to ARC. Under che common law, the member could neither ac-—
quire a new interest nor keep an old interest in a company doing
business with ARC, and this disability could net be cured by ab-—
staining on voces and taking no part in deliberations. Under AS
27.12.065, acquisition 1is fcrbi *=n. but 1interests owned upcnh

appointment may be retained, sc Irr.g as the member abstains fronm



Governor December 3, 1982
gf, Page r37

voting and has no contact, formal or informal, with other members
concerning ARC"s policies or actions toward the firm in which the
member has an interest. This departure from the common law ap-—

plies only to members and employees of ARC. 23/

VII. CONCLUSION

The common law of conflict of interests 1is uncharted
water TfTor most public officials, 1including government attorneys.
eThey err when they believe that a public official®s Conflict can-
be cured if the official takes no part 1in the decision 1in which
he or she 1is interested. They err when they believe that a court
will not invalidate a contract if, though a party to the contract
has a conflict, it is still a fair price.

The courts take the View that officials have a duty to
the public to participate in all the decisions they were elected

or appointed to make. The courts ordinarily will not allow an

23/ 1t was also inquired whether an ARC board member may also be
a member of the Alaska Historical _.Commission. AS "44 .27 .061,, ec
sea. In view of <":he clear prohibition on holding ™"any other
state"or federal office, position, or employment . .. . AS 37.-
12.045(b), we believe the board member must resign from either
ARC or the Alaska Historical Commission. This prohibition gees
further than the common law; 1indeed, as applied® in this situa—
tion, 1t appears to advance no laudable goai. out it 1is within
the Jlegislature®s power, and it cces prevent the aptearance of
conflict of 1interests 1in many ocher situations. If" a more re-
—incd prov ision IS -0 Uu& -9, one wmcn 1is tetter atle to
discriminate between real anc 1imaginec peter.tii_ tor atuse, the
legislature alone has the power to do it.
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official co decline Co make a decision in order chac he or she
eigne be free co have che benefic of chac decision.”

The courcs will r.oc allow an official co make a con—
cracc wich his agency and,- when challenged, asserc as a defense
chac che concracc was sore eadvantageous co che scare chan any
ocher offer received.

The common law of conflicc of incerescs aims noc only
Co prevenc officials from actually caking unfair advancage -of
their office. It also aims co eliminate che potential for abuse
and che appearance co Che public chac officials are subject to
cempcation. For chese reasons, <che courcs have dealc sternly
wich officials 1in conflicc sicuacions, ana they will continue to
do so. Unless che legislature formulates another means to sus—
tain che public®s confidence chac public officials are noc bene—
fiting ~-in private from their positions 1in public, we, and ail

public officials, muse abide by che common law.

Sincerely yours,
/

~Avilscn L. Condon
Attorney General

wLC/pjg



MEMORANDUM State of Alaska

to: Heads of All Departments, date: December 23, 1982
Boards, Commissions, and
Authorities flle no:

TELEPHONE NO: 465-3600

from: Norman C. Gorsuch subject: implementation of

Attorney General Conflict of
Interests Opinion

By now 1 hope you have had the opportunity to review
the opinion issued by this office on December.3, 1932 concemire
conflicts of interest. All supervisors should be aware of, and

sensitive to, the concerns addressed in that opinion.

I recognize the opinion sets out principles which are,
in large part, new to virtually all state officers and employees.
As a practical result, therefore, persons with the kinds of con—
flicts addressed in the opinion may find it difficult to immedi—
ately eliminate them. Also, as recognized 1in the opinion, the
common law rules relating to conflicts of interest may be modi —
fied or even rejected by the legislature through the enactment of
general laws dealing with the subject. Obviously, the legisla—
ture has not yet had an opportunity to consider the rules set out
in the opinion and determine whether, or to what extent, 1t may
wish to alter them in Alaska.

Consequently, given the potentially harsh consequences
(e.g. termination of employment, cancellation of contracts, and
forced divestiture of various business and property interests), |
believe it appropriate to exercise the discretion which 1 have by
deferring, except 1in more serious circumstances (e.g. where an
official®s public duties may directly advantage his or her pri—
vate business interests or where the conflict violates express
civil or criminal statutes), any "enforcement™ action until after-
the close of the upcoming legislative session. By doing so, the
legislature will have the opportunity to address the common law
rules set out in the opinion and make whatever changes to them it
considers appropriate.

I suggest that you ask your officers and employees to
examine their private b isjL.iess interests and dealings "to.deter —
mine 1f there are 1interests which might be viewed as causing
divided loyalty. IfT there ax... such interests, then you should
consider how, 1in the® coming months, either their duties or their
business 1interests might, be changed to eliminate the conflict.

02-001A(R«V.10/79)
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Additionally, | believe it would be helpful to the legislature 1in
addressing conflicts problems if it had" as complete a listing of
the kinds of potential conflicts which may exist as possible. In.
this regard, 1 would appreciate it if you would advise me of any
situations which you 1identify as potentially coming within the
proscriptions of the conflicts opinion.

cc: Representative Joe Hayes
Speaker of the House

Senator Jalmar Kerttula
Senate President
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CONFLICTS OF INTEREST OF STATE
AND LOCAL LEGISLATORS

As government at all levels continues to grow and play a more im—
portant role in the economy of the country and private life of the in—
dividual citizen, concern for honesty on the part of elected government
officialsbecomes increasingly important This concern for the integrity
of elected public officials is manifested by various codes and standards
of conduct which have been adopted by state legislatures.l Neverthe—
less, the proper standard of conduct for elected public officials is not
easily defined or enforced.

In public life there isa growing need for qualified men and women,
especially those who are peculiarly qualified for public service because
of their commercial or professional experience. But because the pay
scale for most elected public officials on the state and local level is
inadequate to attract many full-time employees,7 these persons may
be unwilling to divest themselves of their private business and profes—
sional interests in order to enter public life. A strict rule prohibiting
persons from holding public office while retaining these private inter—
ests would be unacceptable since ttwould deter those qualified people
from entering public service.” Such dual allegiances on the part of
public officials, therefore, are nearly inevitable on the state and local
levels of government, and raise the problem of how to cope with actual
and potential conflicts of interest.

Any attempt to control conflicts of interest must balance the need
for unquestionable integrity in government with the need for competent
personnel. Thus, it is imperative that a system be devised so that
ecompetent people can become active in governmental affairs without
jeopardizing society"s interest in prohibiting the inevitable evils of
representing two masters; that is, the legislator™s personal interests and
his constituents® interests, Unquestionably, it is in the public interest

JSE'[ M ont. Const, art V, § 44, Aura Ret, Stat. Ann. § 38'446 (1966, Kan.
S tat. Ann. § 46‘132 (1964, Minx. Siat. §§ 387‘% (1967), NY PUS Mecw
Law 8§ 73,74 (McKinney Supp. 1969%.

*See \7. Gribben, Structure# and Procedures, council O stats Government*.
The Book O states 1968-69, at 44-45 (196s); Kaplan, Book Review, es Harv. L
Rev. 1097, 1101 (1955). Since elected public office at this level is thus part-time,
mysually only v ose occupational classes which are flexible enough to allow part-
time participation in legislative aCtIVII){ are usually represented. As a result
most state legislatures are composed of larmers, lawyers, merchants or insurance
and real estate brokers. All of these may frequently have a direct personal
|nterest n State |eg|5|at|0n. See C. Auerbach, L. Garrison, W Hurst & j. M W *!
The Legal Process 583 (1961). . i i

*See Kaufman and Widiss, The California Conflict of Interest Laws, 36 S. cai-
L. rev. 186, 203 (1963); Note, Conflict-of-Interests of Government Personnel: -
Appraisal of the Philadelphia Situation, 107 u. penn. L. rRev. 985 986 (19591;
Legislation Notes, 16 ssepaur L. nrv. 453, 456 (1967).
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to promote integrity and public confidence in governmentl without, dis—
couraging potential public servants from en tering public life.*

This Note will discuss the general nature: of conflicting interests, the
various methods that have been employed toprevent conflicts of inter—
ests from arising, and the procedures by which legislation tainted with,
conflicts of interestmay be avoided.

L The Nature of a Disquutfyxnc Conflict of Interest

Generally, a conflict of interest arises when a legislator has a per—
sonal or private interest in legislative action under consideration that
isnot shared incommon with the general community.* These distinct
interests are deemed to endanger the proper functioning of government.
In public life the spectrum of conflicts of interest may include either
a direct division of loyalties or only .potential conflicts which may un—
dermine public confidence in government In attempting to define
what actions, actual or potential, constitute: conflicting interests courts
have articulated a general standard; namely, any actions that are ir—
reconcilable with the public welfare.  These actions are usually ones
that permit the public official opportunity; for private gain at public
expense.* This private benefit, however, usually must consist of a
present, personal, and pecuniary interest before a conflict of interest
arises.”

Since this general test is rather broad, it is often difficult to deter—
mine precisely what isand what isnot a conflicting interest. Typically,
no conflict would arise if the legislator voted upon legislation estab—
lishing tax fates, utility rates, or licensing fees. Although this type
of legislation would affect the individual legislator personally, itwould
affect him in the same manner as the entire community and hence
would not be an illegal conflict of interest,10

Even some interests which are distinct have been found not to be
prohibited conflicts of interest A prime example involves legislation

4See Note, Conflicts of Interests of State Legislators, 76 Hart. L. Her. 1209 (1963)

[hereinafter cited as 76 Harv. L. Rev.).
“nvolved and needed, therefore, is a careful regulatory scheme that
effectively restrains official conflicts of interest without generating
pernicious side effects on recruitment of both regular staff, and talents or
capabilities on an occasional or temDorary basis, for performance of
%)e/ﬁr?lnéental functions and responsibilities.” [1961-62] Nev. Op. Atx’.

‘See Eisenberg, Conflicts of Interest Situations and Remedies, 13 Rutcem L.
Rev. 666 (1959), 76 Harv. L. Rev. 1209.

“See Piggott v. Borough of Hopewell, 22 NJ. Super. 106,111-12, 91 A*d 667, 670
(1952); Erie City v. Grant, 24 Pa. Super. 109,112-13 (1904).

?See Note, Corflict of Interests: State Government Employees, 47 Va. L. Rtv.
1034, 1045 (1961).

“"See, eg, People v. Elliott, 115 Cal. App. 2d 410, 417, 252 P-2d ce1, C65 (1953);
Watson v. New Smyrna Beach, 85 So. 2d 548, 549-50 (Fla. 1958); Note, Conflict of
Interests: State Government Employees, 47 va. L. Rev. 1034, 1045 (1961),

“See Note, Conflict of Interests: State Government Employees, 47 Ya. L. Rtv,,
1034, 1045 (1961).

nSee Piggott v. Borough of Hopewell, 22 NJ. Super. 106, 111-12, 91 A2d 667,
frO (1952); Erie City v. Grant, 24 Pa. Super. 109, U2-13 (1904).
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that will affect the legislator3 or councilman$ private employer. If
the legislator 3 or councilman 3 personal interest in this particular legis—
lation is only to the extent of his natural concern for the welfare of

his employer 3 business enterprise, he is not prohibited from voting

upon the legislation. On the other hand, if the legislator’s or council—
man § salary is based on a percentage of his employer®s profits, a con—
flict of interest may arise if he participates in the enactment of such

legislation.

A conflict of interest may also arise in cases where an elected board
or city council votes on the letting of contracts, grant?ig of variances to
zoning ordinances, or granting of licenses to competitors. An example
is the case of Younkers Bus, Inc. v. MaZthie.ll There the New York
court held that an alderman who was the president of a bus company
had a disqualifying interest in an ordinance granting a certificate of
convenience and necessity to a third pa; "y, rival bus company.

Conflicts of interestmay also arise indirectly when a city councilman
ha; vested interests in social or community organizations. It appears
that an interest in the general welfare of the community is not a dis—
qualifying interest, but an interest in the improvement of a civic
organization of which the councilman isa member may be disqualify—
ing. For example, in the case of Batchelor v. Avon~by-the-Sea,lz the
New Jersey court held that the signing of a petition addressed to the
<pity council seeking improvements of certain streets did not disqualify
petitioner from acting as commissioner of assessment, since this was
an interest which applied to the entire community affected by the
assessment. In Wiesmenthal v. Atlantic City,I* however, the court
held that a councilman who was a member of the volunteer fire de—
partment could not vote on the purchase by the city of property from
the fire department These cases indicate that the general, imprecise
test articulated by the courts makes it extremely difficult to determine”
what is a conflictin terest This in itself br..d.r, uncertainty and
may discourage qui  ed persons from becoming active in public serv—
ice. It is thus desirable for communities to attempt to further clarify
what activities present prohibited conflicts of interest and to develop
devices designed to control such activities.

EC. Devices D esigned To Prevent Conflicts of Interests

Many devices have been employed to prevent conflicts of interest
from arising and resolve them once they do arise. Although prac—
tical solutions have as yet to be developed, several statutory and non-
statutory approaches have been attempted. Such devices have been
either in the form of checks on the individual legislator or sanctions
upon legislation tainted with conflicting interests.

A. Checks Upon tfi* Individual Legislator
1. Nonstatutory Devices

At least four non-statutory approaches can be used to prevent in—
dividual legislators from participating in potentially harmful conflicts

23 N.Y.S.2d 87 (1940), otf'd 260 App. Div. 893, 23 N.YANd 91 (1940).
» 7« NJ1-.503.14 AL 561 (3900).

» 73N Ji. 245763 A. 750 (1906)"
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of interest situations. Generally, all four are incomplete if not totally
ineffective.

a. Legislative Rules of Ethics

Inmany states, legislative bodies have adopted codes of conduce “fat
serve as internal checks to deter improper conduct on the part oi tneir
members.4 These checks generally take the form of promulgated
standards by which the legislator should abide.l4 If a conflict of in—
terest is discovered before legislation is enacted the code may dis—
qualify the legislator from participation in pending legislation.4* If
the improper conduct is discovered after the legislation is enacted,
censure or expulsion for conduct unbecoming a member of the legis—
lative body may be employed.ll There are, however, several defects
in these legislative codes. Since the standards in these codes are usu—
ally phrased in rather general terms, an individual legislator is often
uncertain as to what specific action constitutes improper conduct In
such a system, even though bi-partisan political motives of individual,
legislators should serve to expose any conflict of interest issue, there
is also an inherent and ever-present temptation to exploit such checks
for political gain by fellow legislators. Moreover, independent and
objective judgment is easily ignored when the standards are enforced
by fellow members.1* Most important, unless there is a persistent ex—
ternal stimulus for reform from the press or the electorate, enforcement
of internal checks or codes may be only sporadic.* Thus, legislative
codes of conduct and self-policing activity, though partially remedial
to the extent that they may prevent blatant abuses, are ineffective in
coping with most conflicts of interest problems.

b. Sanctions From, the Mayor’s or Governor’s O fice

Conflict of interest problems may also be controlled by sanctions
from the executive department. Nearly tvery governor, and many
mayors, have sources of political power that will euable them to attack
a legislator 3 conflict of interest One such power is that of the gover—
nor or mayor to withdraw political support from any legislator of his
party who fails to meet acceptable standards.L0 Another power is the
governor 3§ ability to suggest that the executive department withhold
lucrative government contracts from certain legislators or their firms
until they comply with acceptable standards.4l Moreover, investiga—

XASee Mont. Const, art. V, 844; Ariz. Rev. Stat. Ann. 838-446 (1966); Kan.
Stat. Ann. §46-132 (1964); M inn. siat. fy 357-90 (1967); N.Y. Pub. Omens
Law 8873 74 (McKinney Supp. 1969),

** See, €0,Mass. Gen. Laws Ann. ch. 258A, 823 (Supp 1969), Minn. Stax. Ann.
§53.87-.90 (1967); Tex. Rev. Civ. Stat. Ann. art 6252-9 (1963).

44 Set N.Y. Pub. OrnczRs Law s'1 (McKinney Supp. 1969); Tex Ret. OT-
Stat. art G2S2-9 (1962); T6Harv. L R t. 1211-17

14See N.Y. Pub. Officers Law §74 (MCKinney SUpp 1969), Tex Rev. OIT. Stat.
art 6252-9 (1962); 76 H arv. L. Rev. 1211-12.

24See 76 Harv. L. Rev. 1230-3L

441d. at 123L

Dld. at 1218.

A Id. at 1219.
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tions of a legislator 3 appearances before state agencies or involvement
with the allocating of government contracts may be instituted by an.
executive committee,ll or more specifically, the comptroller general.®3
The fear of the possible public exposure connected with such an in—
vestigation alone may deter any further questionable activity.

Political considerations, however, may limit the use of these execu—
tive attacks on unethical practices.¥ Furthermore, these checks of the
executive branch lack uniform standards because they may be in—
voked only at the discretion of the individual executive office//. It is
quite possible, therefore, that use of these devices may readily vary
from individual to individual and situation to situation. As such, they
«re ineffective checks because they may not be imposed in an equal
manner inall cases.

Despite some of its shortcomings, the executive branch can, never—
theless, play an ancillary role in defining harmful conflicts of interest
by rendering advisory opinions from the attorney general 3 office.
Upon request from a legislator, the propriety of future action nr3y be
decided by the attorney general 3 office.3 Such an approach has the
advantage of taking the promulgation of standards from the legislative
body. However, enforcement under this approach, may be sporadic
because this device is not implemented until the "-respective legislator
requests an opinion. Moreover, every legislator may not be aware
that there may be problems of questionable ethics involved in some
of his actions, and even ifhe isaware of such problems, he may de—
cline to request an advisory opinion on the problems. Hence, this ap—
proach may not be an effective device for preventing harmful con—
flicts of interest

Finally, on the state lewel, the chief executive may en ay the veto
power58 if members of a legislative body fail to comply with minimal
standards of ethical conduct This sanction may be extremely instru—
mental in directing public attention to the problem of improper lob—
bying33 or vested private interests of particular legislators. However,
in effect, the veto power isan "over-kiLV* approach because itnot only
deters the undesired conduct, but also nullifies the entire legislative
bill

c. Exposure in Election Campaigns

The fact th-c legislators must periodically submit their records to
the voting public so as to be re-elected may serve as another check
on legislative misconduct Theoretically, the voting public will receive
complete information concerning past violations of a legislator 3 public

” SeeLa. Rev. Stax, 84211119 (1835); N.Y. Exec. Law 863 (McKinney Supp.
19C9).

BSee N.Y. Exec. Law 863 (McKinney Supp. 1969).

34See 76 Harv. L. Rev. 1239.

BSee 26 0re. Att** Gen. Biennial Rep. and Op. 114 (1952—1954)

™ lowa Const, art HI, 516. In 1956 President Eisenhower vetoed a bhill because
of improper Iobbylng See PUSUC Papers OF the Presidents OF the United States.
Dwight D. Eisenhower 1956, at 256.

53See Public Parers CI the Presidents OF the United States, DW|ght D. Eisen—
hower 1956, at 256.
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trus3 through the self-mvtivated revelations of each candidate3 op—
ponents. By means o: the ballot the ethical standards of the electorate
will then be imposed upon its legislative representatives.38 As a prac—
tical matter, however, the electorate may be an ineffective check. Local
legislative races are seldom hard fought and in ?”th races party affili —
ation may be highly determinative of the outco tie.3* Moreover, subtle
ethical problems inherent in the conflict of imprest area may be all
but impossible to communicate to the voting public in a campaign
where issues must be simple and easily understood.30 Indeed, an op—
posing candidate may be reluctant to raise a subtle conflict of interest
charge because be may be misunderstood or politically embarrassed
by false charges of his own misconduct.3l

Although it might be urged, that the. need for popularity before an
election will deter improper conduct by an .incumbent, political reali—
tiesmay dictate a different result. The financial realities of a campaign
may force an incumbent to become dependent upon funds jaised
through private contributions.33 This may create distinct personal
obligations which conflict with his public duties as a legislator. It is
also possible that a self-interested legislator could realize the benefit
of his actions before the nesct elected legislative body would be able
to enact corrective measures.33 Moreover, such corrective measures
might be ineffective against citizenswho relied upon the prior action or
extremely detrimental for those who had.3* Even if the power of the
electorate could operate efficiently, it is an unpredictable sanction
lacking uniform standards by which legislator/s can determine what
constitutes acceptable conduct

d. T7ie Federal Government

The growth of the federal government3 involvement in nearly
every3 aspect of state and local government enables it to serve as an—
other source of control on conflicts of interest problems. The multi—
plying use of federal funds for state and local government projects in
education, road construction, urban renewal, and other public works
provides the federal government with a Lver by which a code of
ethical conduct can be imposed upon officials of governmental bodies
receiving and dispensing such aid3 For example, federal grants-in-
aid to state and loca governments may be conditioned on requirements
prescribing standards of conduct as a prerequisite to receiving ".his

3BThe Ass'n OF the Bar OF the Cirr or Nrw York, Cohtlict OF Interest and
Federal Service 15 (1960) [hereinaftrr cited B> Asstm Or the N.Y.Bar]; 76 Harv.
L. rRev. 1213

PBSee W. Anderson, American City Government 207 (1925)

3876 Harv. L. Rev. 1213.

3 See

BSee Eisenberg, jrupro note 5, st 667.

BSee 57 Mmich. L. Rev. 423, 425 (1959) CF. A. ™ cQuxlIltn, M unicipal Corpora-
tions &25.181, at 12 (3d ed. 1957).

3*Sea 57 Mich. L. Rev. 423, 425 (1S59).

BSee 76 Harv. L. Rev. 1220. See gererally 23 U.S.CA. &3105, 140, 141 (Supp.
1969).
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aid-1* Dispersal of federal funds also raises the possibility of employ —

ing Congressional investigations to expose legislative misconduct where
federal money isbeing used.37 Adverse publicity engendered by these
investigationsmay serve as an additional deterrent tomisconduct in the
handling of federal funds.3* This publicity, however, may produce
undesired results because the effect of such publicity may be to destroy
the political carters of a few while accomplishing little in solving the
problem in the future.33 Furthermore, attention given to blatant crim—
inal aspects of misconduct exposed by Congressional investigations
may gloss over the more subtle problems of conflict of interests.

The self-imposed rules of legislative bodie;, the public eye of the
electorate, the chief executive 3 position of ir.duence, and the power of
the purse and investigation that the federal government possesses can
all be employed to prevent conflicts of interest from tainting state and
local legislation. Their utility in coping with the problem is, how—
ever, limited because in many instances they are only a partial and
sporadic solution to the problem. Moreover, the employment of several
of these devices can result in a situation in which the remedy ismore
deleterious than the problem being resolved. For these reasons some
commentators believe that stringent statutory devices are needed to
cope with the conflicts of interest problems.*0

2. Statutory Devices

Some states have attempted to control conflicts of interest by stat—
ute*3 Statutory controls usually resemble a code of ethics either with
or without criminal sanctions*3 Those without criminal sanctions
attempt to define certain conflicts of interest and prohibit such in speci—
fic situations where the distinction between proper and improper ac—
tivity isnot clear.

Where the conflict can be specifically and objectively defined and
delermined, statutes with criminal sanctions are most appropriate.
Where it is usually difficult to objectively define what conflicts of

ASee 23 US.C. 8112(c) (1964).

” Cj- Hearings Before the Soecial Subcomm. on Federal-Aid Highway Programs
of the House Comm, on Public Works, 87th Cong., 2d Sess. pts. 1 & 2 (1962);
Hearings Befo-e the Subcomm. to Study Senate Concurrent Resolution 21 of the
Senate Comm, on Labor and Public Welfare, 82d Cons, 1st Sess. (1951). See
generally Asss or ¢bi N.Y. Bajc 123-30.

3*76 Haxv. L. Ret. 1221

» Id.

2See Note, State Conflict of Interest Laws: A Panaceafor Better Government?,
16 DePaul L. Ret. 453, 464 (1967); Note, Conflict of Interests: State Government
Employees, 47 Va. L. Rev. 1034, 1076 (1961); Comment, Criminal Law— Official
Misconduct— The heed for Legislative Reform, 57 Ky. LJ. 598, 504-05 (1969).

*>See, eg, Ana. Rev. Stat. Ann. 8§38-446 (1966); lu- Rev. Stat. ch. 102, 83
(Supp. 1969); ind. Ann. Stat. 810-3713 (1956); K an. S tat. Awn. 846-132 (1964);
Ky. Rev. Stat. 88 61092-096 (1969); Minn. Star. 833.87-90 (1967); N.M . Stat.
Ann. 882-1-4 to 1-7 (1954); N.Y. Pins. Orncxns L aw 8873, 74 v-~cKinney Supp.
19SS); N.D. cent. Cont ¢} 31-03-21 (1960).

*’See‘ e.g., Kt. Rev. Stat. §61092—096 (1969), Mass. Gen. Laws ANn. ch. 268A
523 (Supp. (1969); Minn. stat. 8398 (1967).
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interest are or should he illegal, criminal sanctions may have an un—
desirable effect because the fear of being accused of criminal miscon—
duct may discourage competent men and women from seeking public
office.

The most common statutory provisions are those which prohibit
some or all public contracts with public officers.*~ Some states forbid
the awarding of state government contracts to members of the legisla—
ture unless the contract is procured through public notice and com—
petitive bidding.** Others categorically forbid such contracts.** Most
tional interest in the contract.**

When such contracts are permitted, the statutes usually require that
the public officer 3 conflicting interest be disclosed. In New York the
requirement is that the disclosure b e «ccessible to the public.*7 Texas**
and Washington** require that a report of the officer3 interest be filed
with the Secretary of State and be accessible only to those officials
awarding the contract Other statutes provide that disclosure be made
to the body of which the officer isamember.L0 The Texas and Wash —
ington plans seem to be most desirable because their disclosure pro—
visions safeguard the public from undesirable conduc” without indis—
criminately invading the legislator 3 privacy.

Another statutory approach to the conflicts of interest problem is
the establishment of a committee, independent of the legislative body,
which could promulgate and administer a code of ethics.ll Upon re—
quest, this committee could conduct administrative hearings and make
official determinations on the propriety of a specific legislator3 ac—
tivities. In order to protect the legislator, a private preliminary hear—
ing could be conducted to determine whether there ismerit to charges
against the legislator. If the charges have sufficient merit, the com—
mittee could then conduct a formal; iblic hearing. The find Tifs of the
committee in this hearing could be publicized and referred to the ap—
propriate agency for further action. Upon its own initiative or upon
request of any interested party the committee could also render ad—
visory opinions which would be made public. These opinions would
form a collection of the ethical principles applicable to specific cases.

M See, eg, IIl. Rev. Stat. ch. 102, 83 (Supp. 1969); Nev. Rev. Seat, 18980
(1967); NJD. Cent. Code 854-03-21 (1960).

MSec, eg,Hr. Rev. Stat. 86L09'(6) (1969); N.Y. Pgb. Omens Law 873(4)
(McKinney Supp. 1969); onhio Rev. Ctot Ann. 82919.09 (Page 1954).

miSee, €0, Aaxz. Rev. Stax. Ann. P 38-446 (1966), I1l. Rev. Stat. Ch. 102, 83
(Supp. 1969); Kr. Rev. Stat. 861096 (1969).

MASee, eg, Kr. Rev. stat. 861.096(6) (1969) (limiteJ to contracts exceeding
$25); N.Y. pub. Omeats Law 873(4) (McKinney Supp. 1969) (United tr con-
tracts exceeding $25); Onto Rev. Code Ann. §291909 (Page 1954) (limited to
contracts exceeding $50).

47See N.Y. Pub. Omcrns Laws s74 (4).

24See Tex. Rev. Civ. Stat. Ann. art 6752—9, §3(b) (1962)

40 See Wash. Rev. Code Ann. 5 4222050 (1961).

A0See Cai. Gov't. Code §1091 (West 1966), lowa Code Ann. §40336 (Supp
1969); Nev. Rev. Stat. §315.400(1) (1967).

&8BSee La. Rev. Stat. E842:1144, 42:1145 (1965).

mmfW Tii fir mIm



458 IOWA LAW REVIEW [Vol. 55

This plan has several advantages over the traditional statutory and
non-statutory approaches. Since rulings would develop as a result
of specific cases, this system could deal with the more subtle conflicts
of interest problems that cannot be dealt with by drafters of legis—
lative criminal codes. Because the committee would be independent of
the legislature, this plan would also be unfettered by the inherent de—
fects of political considerations or legislative inertia which thwart most
constructive action in thisarea.”’” Furthermore, if the committee com—
manded sufficient prestige, publication of its rulings without further
action might serve as an adequate deterrence to undesirable conduct.*l

These various statutory devices that have been employed may ef—
fectively deter certain conflicts of interest from arising. These devices
do not, however, completely resolve many conflict of interest prob—
lems. In many situations the subtle and subjective characteristics of
these problems can seldom be sufficiently defined so as to be effectively
prohibited by statute without creating considerable confusion as tc
what is prohibited and what isnot More importantly, these various
statutory devices do not solve the problem of what to do with legisla—
tionwhich may have been affected by a conflict of interest

B. Sanctions upon Legislation Tainted toith Conflicts of Interest
1. Judicial Invalidation

Despite present attempts to curb conflicts of interests, certain t n-
fiicts of interest will almost inevitably arise in the legislative process.
When this happens, most courts not only disqualify the interested leg—
islator from participating, but hold that legislative action tainted by
participation of a member having a conflicting interest is invalid.l4
However, the courts Zintervention in the conflicts of interest area has
been so sporadic and unpredictable that it is difficult to determine
exactly what action will be invalidated by the courts.ll For this reason
alone courts are ineffective in controlling conflicts of interest

On the state level most courts are reluctant to review actions in—
volving conflicting interests of state legislative officialsll There may
be two explanations for judicial restraint in this area: It is difficult if
not altogether impossible for the court to consider rights of innocent
third parties not before the court;l7 and it is nearly impossible for a
court to ascertain and describe legislative misconduct.ll This attitude
of judicial restraint is reinforced by provisions in many state consti—
tutions which contain ambiguous clauses limiting judicial intervention
in legislative matters. The most common provision is a clause which

11 See text accompanying note 18 rupra.

11See 716 Hafv. L. Rev. 1232.

14See, e.g., Wilson v. City ol lowa City, 165 N.W3d 813 825 (lowa 1969);
Baker v. Marley, 8N.Y.2d 365, 367, 170 N£2d 900, 901 (1960); Piggott v. Borough
of Hopewell, 22 NJ. Super. 106, 117, 91 A M 667, 670 (1952).

11 Compare Piggott v. Borough of Hopewell, 22 NJBuper. 106, 91 A M 667 (1952)
with Gardner v. City of Blufhon, 173 Ind. 454, 460, 89 NJE. 853, 855 (1909).

14See 76 Harv. L. Rrv. 1214,

ﬁﬁﬂee Fletcher v. Peck, 10 UB. 87, 130 (1810).
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establishes a separation of powers between the executive and- judicial

branches without defining the extent to which the legislative and ju—
dicial branches should interact.3* Hence, judicial restaint and the

court”s role as interpreter of the constitution are apparently partially

responsible for judicial inaction in this area.

At the state level of government, however, the need for intensive
checks is perhaps less urgent than on the municipal level because the
problem is less likely to arise. In state government the need to acquire
a majority m the legislative process produces concessions and com—
promises among colliding interests to such an extent that it is highly
improbable that any single interest will acquire everything it desires,"
especially ina body as large as most bi-cameral state legislatures. Fur —
ther, since a disqualifying interest is usually defined as one that is
unique to the official, most state legislation will enlarge the benefited
group to the extent that such a distinct personal interest %. ill seldom
arise*l This is the case, for example, when a farmer-legislator votes
for an increase in the level of parity.

Thus, at the state level of government, statutes embodying criminal
sanctions for gross misconduct that can readily be determined by apply—
ing objective standards, and the promulgation and interpretation of a
code of conduct by an independent body are needed to clarify G1? prob—
lems and questions in the conflict of interest area. In the less easily
defined area where objective standards cannot be readily applied, strict
rules and judicial intervention should be prohibited. Here the tribunal
of the electorate, not the courts, is the most qualified® body to judge
whether their representatives have violated these standards. For it
is consistent with the agency position which a legislator holds that his
constituents, the electorate, rather than an independent and unrelated
court, determine whether he has gone beyond the discretionary duties
his constituents have entrusted inhim.

On the local level courts avoid these problems by characterizing the
activity as being judicial or quasi-judicial rather than legislative*l
The rationale underlying this distinction is probably based upon the
reasoning that if the prohibited activity can be characterized as legis—
lative, the courts lack power to review the problem because itmay en—
compass elements of discretion on the part of the individual counciiman
that are exclusively his as a legislative member. A recent example
of such judicial intervention on the local level occurred in the case of
Wilson v. City of lowa C ity There the lowa Supreme Court in—
validated a resolution of the city council defining the boundaries of a
proposed urban renewal district because certain members ri the city
council either owned property within the proposed district or were
officials of an institution that owned property within that district The

*.See, VJ, Caitt. Const. al't HE, § l, III Const, art \]H, Ok|a Const, al't IV,

8t

@754 ... L. Rrv. 423, 424 (1961).

<« Id.

41 See, e.g, City of Miami Beach v. Schauer, 104 So2d 129, 131 (Fla. 1953);
Gardner v. City of Bluffton, 173 Ind. 454, 460, 89 NX. 853, 855 (1909); Piggott v.
Borough of Hopewell, 22 NJ. Super. 106,110, 91 AJd 667, 669 (1952).

*>165 N.W2d 813 (lowa 1969).
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lowa cou".t indicated that not only an actual but also a potential con—
flict of Interest on the part of any councilman would result in invalida—
tion of the sperific legislation even though the disqualified councilman’s
vote would not alter the result

The ramifications of such a strict ruling are devasting. In invalidat—
ing the city -ouncil®s resolution because of certain councilmen® con—
flicting interests the lowa court very effectively prevented the city of
lowa City from initiatingan urban renewal program. Such a decision
may also deprive a municipality of the services of highly qualified and
duly elected or appointed officials*4 Therefore, because of the conse—
quences of such a rule, itis imperative that the voters choose to repre—
sent themaman orwoman who possesses neither an actual nor potential
conflict of interest. Otherwise, ifa conflict does arise, important munic —
ipal improvements such as improvements of utility service, street main—
tenance, or slum clearance may be abrogated or at least impeded until
a subsequent election. Even then a disinterested minority may de—
liberately re-elect a disqualified member so as to effectively thwart the
legitimate will of the majority. Moreover, a candidate for public office
may intentionally declare no conflicts of interest with proposed munici—
pal improvements only to acquire a conflicting interest before the pro—
posal is enacted as an ordinance or to reveal a conflict after the or—
dinance is enacted.

2. _Alternatives to Complete Judicial Invalidation

Some courts, cognizant of the ramifications of complete invalidation,
have upheld the legislative action and simply disqualified the legislator
where the result would have b.*en the same despite his disqualifica—
tion." TTrs approach isadvantageous because it deters improper con—
duct on the part of individu.-J councilmen by nullifying their votes
without preventing city government from enacting measures clearly
within icsdefined powers.

In approval of this approach, the lowa General Assembly recently
enacted a law which sharply limits the occasions for invalidating a
council resolution or ordinance.* Under the new lowa law a city
council 3 ordinance or resolution isvalid unless the vote of the council —
man with the conflicting interest was decisive in the passage or re-

*oSet Van Italie v. Borough of Franklin Lakes, 28 NJ. 258, 269, 146 AJld 111,
116 (1958).

Ix>ca| overnment would he ser&ousl handlcaw)ed if_every poss hle
mte efs 0 matter reml te an srp cu aﬁlve Serve “as a | -
c%}lon 0 an o L thls efs \% iscourage ¢ bg
omen rom public office. rse COUTtS S u
scrutmlze g clr um reat care and ?hou conde n an ln
Whl% in |catest dp orru tion or favoritism. ut |n IH
esy t also e m|n t at 0 3 ro ate a _municipal actlor] tt
ont d[some remote and ulous nterest IS present woud? e 10
eVIste|s|aO d; |vge%tg1dugma aomtg rrgany |mp(?rtant instances of the
Ing ewaﬁ V. Mlnneapo[lsp8 Ji4 inn. 556, 558, 142 N.W.2d 739,
740 9960)

€t Acts or 63an lowa Gen. Assembly, House File 733 (1969 loWa Legistative
S Y15 42);
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jection of the measure.4/ This law recognizes that, except in the area

where his personal interest alone is the subject of proposed legisla—
tion, it is extremely difficult, if not impossible, to determine when a

legislator®s discretionary action is beyond the scope cf his agency as a

representative of his constituents. As such, this law reflects the view

that a representative 3 constituents are more qualified than the courts

to determine whether a legislator has violated the public trust in—
vested in him.

Even with the lowa statute in force important city ordinances might
be unnecessarily invalidated. Situations may arise where disquahfi-
cation of a legislator 3 vote will change the outcome because the council
would then be without a quorum. In such situations provisions should
be made whereby the instruments of direct participation of the voters
could be employed as an alternative to invalidation of the proceedings.**
These direct par ticipatory devices enable voters to vote a representa—
tive out of office at times ofher than the regular scheduled elections
and directly enact certain legislative proposals without operating
through the orthodox channels of the city council. Therefore, instru—
ments of direct participation such as the recall, initiative or referendum
should be used as an alternative to invalidating ordinances.

Recall is the power of a given percentage of the voters to require the
holding of a special election upon the question of whether a city coun-
cilman should be removed from office before the end of his term.** If
a councilman who has a conflicting interest casts the decisive vote, re—
fuses to disqualify himself, and thereby subjects the cour.dl 3 entire ac—
tion to invalidation, the councilman could be recalled. The recall is
premised upon the assumption that an incumbent is unfit to continue to
hold his official position.W The petitioners for recall promulgate a
statement of their objections to the officer 3 continuance in his post and
then proceed to elicit the requisite number of signers for the petition
demanding an election for recallLll If enough signatures are valid, the
petition goes to the city council which isthen required to call a special
election within a period of time specified by law.7l To effectuate the
recall a majority of those voting must affirmatively request recall of

« Id.

==Recall is the legal power of a given percentage of the voters to call an election
upon the question of removing some public offidal, usually un elected official,
from office before the end of his term. The initiative is essentially a device
whereby a given percentage of the electorate is given the legal power to draft
and submit measures for adoption as ordinances requiring a public referendum
thereon in case the council fails to or is not empov/ered to enact them.

The referendum is basically a device whereby voters specifically voice their
opinions on a particular item of legislation in an election by voting approval of
or disagreement with a specific item of proposed legislation. In certain forms
it is merely a consensus measuring device; in others it is a device whereby the
lawmaking power is placed in the hands of the electorate.

005ee VI Anderson, American Cot Government 268 (1325); W. Monro, The
Government OF American Cities 350-51 (1912); J. Pate, Local Government and
Administration 148-49 (1954).

10 See authorities cited note 69 supra.

71 S€@ authorities cited note 69 supra.
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the elected official.”” in addition, threat of a recall may be used to
indicate citizen disapproval of a councilman®s cond: ict and, thus, per—
suade him to refrain from participating in municipal action in which
he may have a conflicting interest. This can be employed to force a
councilman who intends to invalidate municipal action by deliberately
voting to either disqualify himself or be subject to removal from office.

Although itisan alternative to complete invalidation of proceedings
tainted with conflicting interests, there are many reasonswhy use of the
recall isan inappropriate substitute to judicial invalidation. The recall
is often expensive, time consuming, confusing, and ineffective.l4 In
situations where itis important that an ordinance be enacted as rapidly
as feasible, postponement of action on the proposed legislation because
of the time consumed in implementing the recall may effectively block
this legislation in the critical period inwhich itmay be vitally needed.
Furthermore, the fear of having to account for every public act at the
expense of early removal from office may inhibit legitimate conduct
or deter qualified persons from entering public life.

Another alternative to avoid invalidation of proposed ordinances is .
the use of the initiative. This isa device whereby a given percentage of
the electorate is given the legal power to draft and submit measures
for adoption as ordinances. A public referendum isrequired on them
if the council fails to or is not empowered to enact them.”” With the
initiative as the enacting device, the ordinance enacted and the elected
councilman are totally unrelated. Hence, this device allows voters to
elect whomever they desire and still enact desired ordinances un—
tainted with conflicts of interest

A third alternative to judicial invalidation of proposed legislation
is the use of the referendum. Although found in several different
forms, in its most fundamental form a referendum is a method by
which important legislation is submitted to a direct vote of all the
people.”” Itmay be employed to obtain the opinion of the voting public
on important ordinances that determine general policies of a munici—
pality. Hence, the decision whether to initiate urban reedvelopment
in a proposed district would be a good example of what would be the
proper subject of a referendum.’l

The required number of .signers is usually high, generally at least 25 percent of
the number of electors who cast ballots In the previous general election. When
the required number of signers is attained, a city derk or other appointed official
verifies the validity of the signatures. W. Anderson, American CUt Government
268 (1925).

,JW. Anderscn, American City Government 268 (1925)

"'See id. at 270.

T«See W. A nderson, American Cm Government 265 (1925), W. ™ etnro, The
Government OF American Cities 321 (1912), J. Pate, Local Government and
Administration 148 (1154)

” See W. Anderson, Vmxrican City Government 265 (1925).

i* See generally W. AfDERSON, A merican City Government 266-68 (1952), M unro,
The Government or American CMES 321-50 (1912)

"1At the present time use of the referendum to approve urban renewal projects
would be limited, since some states provide that it can only be approved by a
resolution by the city council lowa Code Ann 4035 (Supp. 1969).
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Generally, there are three types of referenda. In the first type, cer—
tain categories of legislative matters such as charters, charter amend —
ments, and bond issues are required to be submitted to the vote of the
electorate. ®* A referendum of this nature is intended to give the voters
a check upon municipal government in matters concerning important
public interests. The second form of referendum is similar to a con—
sensus measuring device. It isused when a municipal charter confers
exclusive ordinance-making power upon the city council, and the
council, in order to determine the opinion of the people on a specific
question, submits the question to a vote of the people.”” This type of
referendum confers no lawmaking power upon the electorate*0 and,
therefore, is ineffective in avoiding invalidation of conflict of interest
legislation. The third and most common form of referendum isa device
by which a given percentage of the voters are given the legal power
to prevent the enforcement of a newly enacted ordinance and to re—
quire a public referendum on the question of whether it shall become
law.*l If an ordinance is suspended by the petition, the city council
may call a special election to decide the question. However, the ex—
pense of a special election will usually forestall any action until the
next general election.

Under the third type of referendum a councilman could be re-ele7ted
without jeopardizing the enactment of an ordinance that is in the
public interest Such a plan would not force the electorate to choose
between a proposed ordinance and an incumbent who may be especially
qualified in all respects except for a specific disqualifying interest If
an ordinance which was voted upon by a councilman with an apparent
conflict of interest is later approved by the referendum that ordinance
would be valid despite the disqualifying interest of a specific council—
man. The referendum would indicate that the apparent self-interest
of the disqualified councilman was actually in accord with the public
will. Therefore, the reason for invalidating such an ordinance would
no longer exist By referendum the electorate became the legislating
body.**

Since it is highly impractical, because of expense and confusion, for
al] municipal action to be subject to referral, it is necessary to limit
local referenda to items concerning only important policy considera—
tions. However, a provision specifically requiring referral when a
measure 1is subject to potential invalidation because of conflicting in—
terests seems essential even though there may be some extra expense
and possible delay. Such a system would allow the machinery of a
democratic government to operate while deterring violations of the
public trust by corrupt and indiscreet public officials.

Theoretically, at the state level, the initiative, referendum, and re—
call are viable checks upon legislation that is the product of official mis—
conduct. In reality, however, because of the size of nearly every state
and the remoteness of legislators from their constituents, these de—

" SEe W . Anderson, American Crrr Government 256 (1925).
fr Id. at 266-67.

“'Id. at 267.

A

« 75 llarv. L. Rev. 423, 424 (1961).
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vices are extremely impractical as checks upon legislative misconduct
and as alternatives to judicial invalidation.

HL Conclusion

In the conflict oi interest area there is a basic need to define by what
standards a conflict of interest is to be determined. Once certain con—
flicts of interest are ascertained, attention must then be directed to—
ward implementing devices that will, if possible, effectively prevent
individual legislators from acquiring such conflicts. This may entail
bringing direct sanctions against the individual concerned or simply
calling it to his attention. When a conflict of interest arises in specific
legislation, the crucial issue of the legislation3 legitimacy arises. The
traditional approach of invalidating this legislation is extremely harm—
ful because itmay effectively impede the legislative process. Hence,
the lowa rule which permits invalidation only where the conflict of
interest may have been decisive in enacting the legislation is a viable
solution to the problem. However, where the lowa rule sanctions in—
validation, conflicts of interest legislation could then be saved and
circumvented by one of several devices of direct voter participation.
Under direct participation, the voters could then, either in a subse—
quent election or by referendum, decide whether the legislation he
voted upon is in accord with their interests. This approach recognizes
the need for clarifying and controlling conflicts of interest problems
while enabling the people a legislator represents, not the courts, to
determine when he has violated the public trust invested in him.



CONFLICTS OF INTEREST
OF STATE LEGISLATORS *

I. The Problem

State legislators continue to be governed in their choice of nonlegisla-
live occupations primarily by their own consciences and by the occasional
voice of the electorate, despite the fact that almost every state legisla-
ture has considered the general area of public servants” conflicts of in-
terest and has attempted at least partial statutory controls.l Certain
acts constituting a violation of the legislator’ ethical responsibilities —
bribery, blackmail, and dishonest election practices, for example — are
racily delineated and proscribed; however, serious problems of defini-
tion arise in the more subtle area of conflicts of interest2 The conflict
may involve actual division of loyalties as in cases in which the official
acts in his pubUc capacity on matters which affect him in his private
capacity.2 Often the conflict is only potential or the problem centers
around the appearance of misconduct which itself undermines public
confidence in government* There is also the possibility of unfair ad-
vantage accruing to the legislator who deals with state agencies. It
should be the aim of any attempt to deal with public servants’ con-
flicts of interest to promote both the actual practice and the public ap-
pearance of impartiality and objectivity in government operations with-
out disqualifying present and potential capable public servants through
excessively stringent restrictions.4

To be effective, the guidelines expressing this balance must be closely
tailored to the circumstances of tnose whose behavior is to be governed.
The position of the “egislator in most states is unique in that his job Is
customarily part-time only4and he receives regular compensation from

* Acknowledgement is made of the kind cooperation of the attorneys general
and the legislative reference services who provided source materials and personal
Information otherwise unavailable. Over 66 communications were received from
j 8states Recent statutory history and-other references not otherwise documented
are taken from these sources.

1See Note, Grfllict ¢/ interests: Stde Government Employees, 47 Va. L. Rrsr.
1034, 104s n.16 (1961). -Fee generally Eiscnberg, Grflicts of Interes® Situatiara
and Remedies, :j Rotctj L. Rrv. 666 (1955).

>see N.J. Legislatve Oium'n Ok Conflicts or Interest, Retor to YK
Senate and General A«clao-t 15 (1937) [hereinafter died as IN.J. Rzroat].

” Similar problems arise when the legislator in another oipadty acts for a Earty
whose interests are adverse to those of the state and when, in discharging obliga-
tions of a private nature, the legislator is required to apply knowledge gained ex-
clusively for use in his official capadty.

4See Special Cousc*n ok the Fediral Coktuct or Interest Laws, Asih or
toe Baror the CIIT or New Yore, Conflict or Interest and Federal Service
17 (i960) [hereinafter cited as BAR ,

“In "the long run, the objective is a policy which ndtber sacrifices govern-
mental integrity for opportunism, nor drowns practical staffing needs in a sterile
moralism,” [1961-196*] Nev. Ors. Att'e Gen. xij.

4Regular sessions are convened onI?/ biennially in all but twenty states and are
subject to spedfic time limitations in all but sixteen. In Wyoming, for esample, the
biennial session Is limited to forty catena,r days. council OfF State Govern-
ments, The Book or the States 1961-1963, at 41-43 (1961).
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sources other than the state.l Few occupations are sufficiently flexible.

to permit time off for legislative participation: statistics indicate that
most of the legislators are lawyers, farmers, merchants, or insurancr
or real estate brokers.* Of these, all except lawyers frequently have ;t
direct personal interest in state legislation, while lawyers may haw
similar interests in a representative capacity.9 The prevalence of these
outside occupations with a natural proclivity toward government in-
volvement militates toward stringent regulation of legislators” outside
activities; yet it would seem undesirable for the imposition of such re-
strictions to result in a further narrowing of the occupational classes
from which legislators will be drawn. Furthermore, in all states there is
hardly an item of concern to any state employee or officer which does
not fall under the aegis of the legislature. Included are many subjects
perennially under its scmtiny which affect every legislator no matter
what his occupation, such as tax rates, auto license fees, and utility
rates; 10 other concerns such as “blue sky” laws, teachers” qualifications,
or barbers’licenses are likely to affect certain lawmakers in their chosen
fields.

The fact that, the legislator holds office by virtue of public election May
variously affect his susceptibility to conflicts of interest. On the one
hand, the importance of popularity may deter conduct which is poten-
tially unpalatable to the public; 11 conversely, the need for campaign
funds raised through private contribution may create personal obligations
generative of conflicts. In acting as repiesentative of a particular geo-
graphical group, the legislator may be faced frequently with situations
in which his personal judgment would lead him to action contrary to tlir
interests of his electors. While suJi a conflict is inherent in the structure
of representative democracy,12 a resolution in favor of his electors May
raise ethical issues when the particular consti,-ients concerned are major
campaign contributors, employers, clients, OL associates.1*

In tnany states there has persisted in this area a reluctance to legislate,
which is variously explained by constitutional limitations,1* the notion

” Set Kaplan, Book Review, BB Harv. L. Rev. 1097, not (1955). The same b»
true of the British Parliament, some of whose members are supported by outside
organisations, particularly trade unions. N.J, Law Revision and Legislative.
Services Comm™n, M emorandum: IN Re: Conflicts Ol Interest Among Govern-
ment OMCIRS and Em tlotxis in Great Britain 3-3 (1957). FOr current level'.
of legislative salaries, see Council Or state Governments, 00, at. MPra note &
at 444S.

*See Auirrach, Garrison, Hurst &Mermin, The Legal Process 383 \i961 >
Comm, on American Legislature*, American Political Science Ass'n, American
State Legislatures 70-73 (1954). -

See State v. Foord, 143 Conn. 333, 113 A..d 391 (1933) (briber)” conviction

of legislator who had accepted "legal ices'’ fee upon award of .monopoly I"
client). Compare StilweU, 1€Xas: anarﬁﬁﬂ anﬂnfér%cﬁmt |rectorgte¥, m
our IOVERUCN state 330-31 (Allen ed. 1949) (hereinafter cited as Allen 1.

logee Reilly v. Oirard, 33 N.J. 339 34 -30 166 A.si 360 370 (i960).
13Ut See note 31 m/ra. at. sura
Association Report, Q0. dl, te 4,.at 14-15. ;
a3 TR S 306 Bt RGBS S5 Vi Wi Lo i
tlons for (ear of Iosin? a client, then the cause O/ democracy suffers.” Spcf]
Message on Conflict of Interest by Governor DISalle to the 104th General Asfemn

f Ohio, Jan. 30, 1961, at 6.
u See pp. 1:14-13 Il note 163 tn/ra.
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iliat "morality cannot be legislated,” 15 and denials that the problem is
of imptrtance.18 In reconsidering these arguments this Note, after re-
viewing the effectiveness of the existing nonstatutory tools, will proceed
to discus, the form, scope, and content of possible enactments in the
light of experience with existing legislation. It must be emphasized at the
outset that the preliminary inclusion of any class of behavior within the
area to be contrv'lled does not mean that such behavior is improper. The
classification imp orts only an awareness that conduct within the area is

or may appeaj to be— peculiarly susceptible to corrupting pressures
and that ethical guidelines may be necessary to instruct the legislator in
protecting himsif from such forces and from an unsavory public ap-
pearance.

II. Nonstatutory Solutions to the Problem

A. The Legislator:

To tli? extent that an individual legislator is able to perceive the
threat of a conflict of interest and his personal sense of responsibility
compels him to take remedial or precautionary measures, no external
stimulus is necessary. In practice, however, the effectiveness of internal
checks may depend on the likelihood of an external challenge; more-
over, there will undoubtedly be areas in which individual perception is
incomplete.17 The existence of a formal or informal system of checks
within the legislature itself would provide both the threat of external
challenge and the advantage of pooled perception. If the challenge were
personal, informal, and before the fact, the legislator could accede to the
challenger’ standards by a private decision to eliminate the cause of the
conflict or, alternatively, submit his problem to his fellow legislators.
If the conflict were publicly imminent or already existed, however, the
challenge would take overt institutionalized form: compulsory dis-
qualifies.'m, by ruling18 or resolution,1® from participation in a pend-

“ See e.g, Mass. Legislative Research Council, Report Relative t0 Ccn-
vmct or Interest ii (1961) [hereinafter cited as Mass. Report].

HXCorrespondents in two states have characterized the problem as “little” or
nonexistent. Letter From SJ3. Director of Legislative Research to the Harvard
Law Review, Feb. j, 1963 Letter From an Assistant Attorney General tf Va. to
‘he Harvard Law Review, March 15, 196a.

1 Mont. Const, nNrt. VV, } 44 provides that “a member who has a professional
or private interest in any measure or bill . . . shall disclose the fact to the house
of which he is a member, and shall not vote thereon."

“In the two sessions that | have observed, no legislator to my knowledge has ever

a vole because of a conflict of interest; yet it is quite obvious that real con-

icts exist in some instances. The problem, of course, lies in definition and the

broad language in the constitutional provision has never been narrowed by statute

nr court Interpretation.” Letter From Executive Director of Mont. Legislative
Coundl| to the Harvard Law Review, Feb. 6 ,1962

“See Rule 21(7), Official Rules of Procedure Adopted by the House of Repre-
sentatives, State of Hawaii, First Stale Legislature, General Session, 1961, pro-
viding for disclosure of Interests by the legislator and a ruling on the disqualifyin
effect of such Interests by the speaker of the bouse. But s Conn. Stale Journal,
Aov. 1980 p. 10: “Any outward testing ... in this connection usually ends up
with the presiding officer . . . and the ruling of the chair usually leaves U to the
conscience of the individual legislator.”

"* Compare the now unusual approach of Ran. Senate Rule 19 “Any Senator,
who is directly interested in a question, may be excused frora voting ... . [after
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ing legislative matter; 20 censure by bis bouse for past improprieties
based on existing rules or on an ad hoc majority determination; 21 or,
finally, expulsion for conduct unbecoming a member.

That a challenge to interested voting made before the fact, even on
the floor, normally can be handled amicably and without any invidious
implications may be illustrated by the following excerpt from the Ww-
consin Senate Journal for 1937:

Senator Callan rose to the point of order that Senator Leverich . . .
was not entitled to vote on the bill as it contains appropriations to [the
Agricultui-al Authority, of which he is an incorporator] . . . .

The president .'eld that as a matter of propriety and to remove the
possibility that ths bill might on this ground be invalidated if enacted
into law [the sena.or] . . , should refrain from voting . . . .~

Even this mild sancbon may be resisted if pressed, however:

Senator Duel rose to the point of order that . . . Senator Leverich
might be the beneficiary of lucrative offices or appointments [in the
Authority] . . . and under the rule of Jeffersons Manual . . . should
retire when the bill is under consideration.

The president held the point of order not well taken and . . . [since
the] Authority was a . . . non-profit corporation [and] no profits could
accrue to any of the incorporators thereof [he] . . . therefore reversed
his riding on the [earlier] point of order . , . .2S

The most serious limitations on the efficacy of after-the-fact checks
in the legislature stem from considerations of political reality — espe-
cially where egregious defalcations are suspected. Two recent examples,
almost simultaneous but unconnected, demonstrated this fact. In both
cases, individual legislators made public charges of improper activities
by fellow legislators.2l The merits of the two allegations are less relevant
than the animus with which the two legislatures received them. In New
York the Assembly Committee on Ethics and Guidance devoted a
significant portion of its report on conflict charges against the Speaker of
the Assembly to biting innuendo and outright accusations of bad faith
and misrepresentation on the part of the accuser.23 Said a leading
editorial, “within the terms of its title of Committee on Ethics and Guid-
ance it is incomprehensible to us that this bipartisan body could find no

single word of unfavorable comment to utter on . . . [the accusedsl|
judgment, taste or candor as to his relationships . . . .” 23 Neverthc-
staring his reasons, by] a two-thirds majority of those voting . . . ." Letter From -

Fiscal Analyst of Kaa. Legislative Research Council to Director, N.M. Legislative
Council, Dec. s8 1961

PDSet, e.g, Mass. retort, 00, @it SUPIA note 15, at 16. “Any member . ¢+ ¢
has the ri%ht to demand disqualification of another member for violation of . « «
rules [forbidding members to act on matters concerning their private interests!.
And this procedure has been exercised, though ra¥ely."

3l Set, e.g, p- 1313 it articles cited note | 8 INTIa.

3BP. 137, quoted in Letter From Chief of tMis. Legislative Reference Library <n
the Harvard Law Review, Feb. a, 1962

7<. at 138

lf-oef Ifi(. Irraes, f86. 33, 1903, p. 1, col. 5; nosion ncrafil
.1, col. 1.
P 3BEg, Coxrw. ok Ethics and Guidance, N.Y. State Assembly, Report an
28(1962% [hereinafter cited as Ethics Comm. Report). L,

3B®N.Y. Times, Feb. 33 1963 p. 34 cgl. 1 The paper did admit that

t2.L  «* tnfi
() o
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less the Assembly accepted that report by a vote of 143 to 1, since the
entire affair had been converted into a political test of confidence in the
Speaker.27 In Massachusetts the rebuke was even more direct: the com-
mittee was called not to investigate the charges made but specifically to
challenge the accuser to substantiate them or face a recommendation of
censure. The report recommending censure was described as “one of the
most vitriolic condemnations ever handed a legislator by a body of his
fellows." 28

Such evidence suggests that reliance on internal ad hoc sanctions after
the fact is unrewarding. The effective role lor the legislators themselves
is that of establishing in advance and without reference to any particular
case a general set of ground rules and an external mechanism to imple-
ment them. Before a legislature could be persuaded to delegate such
powers, however, there probably would have to be a showing that exist-
ing institutions are inadequate for the task of guiding and policing mem-
bers” conflicts of interests.

B. The Elector*te

A stock answer to the demands for controls on legislators” ethics is
that lawmakers must periodically subject, their records to voter
scrutiny.2 The public, it is said, will receive complete information
through the self-interested revelations of each candidate opponents,
and by means of the ballot the ethical standards of the voter will be im -
posed on his legislative representative.30 However accurate this descrip-
tion may be as applied to national and statewide elections, it is unlikely
to be meaningful in local legislative races, where the campaigns seldom
are hard-fought and the results may depend more upon party affiliation
than upon substantive issues.3L Moreover, the conflict-of-interest area
encompasses subtle ethical problems — situations in which the be-
havioral norms are not self-evident; campaign issues are, by contrast,
normally gross and easily understood. Indeed, the candidate who raises
a narrow charge based on conflicts of interest without clear statutory
support runs the risk of being misunderstood or perhaps being politically
embarrassed through revelations of some facet of his own connections,
possibly innocent, which would provide material for a return attack
vitiating the utility of the original charges. And success in a campaign

1IN.Y. Times, Feb. u, p. r, col. j, The absence of support from even
the accusers own party may have been due to the “dub” atmosphere of most
legislatures which causes an¥ attack on an individual legislator to be viewed as an
attack on the entire body. In Congress this attitude is reflected in a “rule of con-
gressional courtesy” that no member may make a personal criticism of another on
the floor of either House. See Time, March S, 1963 p. >6

PBBoston Herald, Feb. ar, 1563 p. s, coL 3. Seealso id., p. aR col. 8

3*See, e.r, Ethics Corcm. Report, . di. note 35 at 34 “The legislator
goes back to his constituency every two years where his work is reviewed by his
constituency and subjected to criticism and attack by the opposition.”

D*“Self-discipline ‘and the voters must be the ultimate reliance for discouraging

or correcting . . . abuses.” Tenney v. Brandhove, 341 US. 367, 378 (195*); d.
Election and Election Privileges Comm., Report to the 58th General Assembly of
lowa 39 (1938): [T]he chief hope ... is based on ... the power of the voter

to defeat any party or candidate who does not live up to the highest standards.”

3L Even in the face of active opposition and his own Inability to campaign, a
Massachusetts legislator was elected easily while serving a jail sentence for defraud-
ing the state. See Boston neraid, Ecu. i, 1951, p. 4:, esl 4
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despite the establishment of conflicts charges may be interpreted as
public approval of the suspect connections.*2 The primary objection,
however, to relying upon the voters to police conflicts of interest is
that such control — even if it operates efficiently — provides an incon-
sistent and sporadic sanction without any rational set of primary stand-
ards by which legislators can measure a projected action before the fact.
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C. The Courts

The state judiciary, as the traditional arbiter of legislative action:
and as the constitutional articulator of the public conscience, woulc .
seem to be the most appropriate branch of the government to providi
an independent check on legislators” ethics. Yet the courts have in fac.
taken little responsibility. Judicial hesitancy to enter the field appears
unwarranted in light of analysis of state constitutions and judicial pre-
cedents which reveals that neither necessarily prohibits the judiciary
from exercising some degree of supervision.

1. Constitutional Aspects. — The typical state constitution contains
three provisions relevant to judicial supervision of legislative ethics.
The first establishes a separation of powers but does not define the extent
to which the legislative and judicial departments should interact.*3 Some
explicit guidance is provided in the second typical provision: "Each
House shall ... be the judge of the elections, returns and qualifica-
tions of its own members.” 34 Cases under the identical portion of the
federal constitution, which may be of assistance by analogy, establish
that such language does not strip the judiciary of power to act in this
area,** and some state courts have taken a stronger view.*® The most
formidable obstacle to judicial initiative is the third type of provision,
asserting the power of each house to "determine the rules of its own pro-
ceedings, punish members for disorderly conduct, and, with the conseni
of two-thirds, expel a member . . . .” 37 The narrow language of such
articles would not seem to preclude courts from considering aspects of
legislators” ethics manifested by activities off the floor of the legisla-
ture*® The Supreme Court, construing the equivalent clause in the

BSee Bax Association Report, - aL note 4, at |j “f']f the constitu-
ency continues to elect 1 man in spite of improprieties, some leeway must be left
for the principle that the people get the kind of government they deserve.”

3lEF,0k1a. Const, art. 1v, 5i; see Kilbourn v. Thompson, 108 UB. 168
91 (1881).

HAEQG.,N.Y. Const, art. 111, i 9

3ASee Burton v. United Slates, 301 UB. 344, 366-67 (1906) (construing stalutr
to proscribe receipt of compensation for services rendered by a congressman before
a department).

*“ See Stale ex ref. Jones v. Lockhart, 76 Aril. 390, 265 P,:d 447 (1953) f31”
plying cwo warranto to a state legislator); State ex . Benton v. Elder, 31 *s* i
169, 47 N.W. 710 (1891) (ordering house speaker to open returns despite con|r'V
resoluUon of both houses)’; People es rei. Myers v. Haas, 145 111 App. 183 (19=
(ordering cierk to notify governor of legislator's improper dual office holding)l
People .X ref. Sherwood v. State Bd, of Canvassers, 139 N.Y. 360 39 N.E.
(1891?:_ ret|.lsing to order certification of dual-office-holding senator).

“ £(gnIeX. const art. 3,} 11.

3L The notion of legislative privilege may provide separate protection for
directly connected with legislative functions. See Tenney v. Brandhove, 34*

367, 3713-75 (>951). But improper activities in other capacities should not m
projected merely beca tse the impropriety arises from the fact that the actor is

a legislator. See Burton v. United States, 101 U.S. 344, 366-67 (1906); Reilly
Onard, 33 N.J. 539, 5'5, 166 A.id 360 363 (iceu).
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federal constitution, has indicated that the legislature’ freedom to con-
trol even intramural affairs may be limited.® If the right to be governed
by representatives whose judgments are untrammelled by the temipta-
tio" ' f personal gain may be considered fundamental,4even the consti-
tuti .stablishment of exclusive jurisdiction in the legislature over
matters of legislative procedure should not absolutely bar the judiciary
from taking a hand .4l

A number of state constitutions contain provisions which may tend to
facilitate rather than impede judicial control. The Pennsylvania, con-
stitution, noted for its “inherent distrust of the legislature,” 42is one of
several which require legislators with personal interests in proposed bills
to disclose that fact and refrain from voting.43 No cases in Pennsyl-
vania, however, appear to have asserted duties under this clause. Since
Pennsylvania courts have construed related constitutional provisions as
matters of internal procedure <?hich the legislature could waive at will,#4
the disclosure and disqualification rule might be similarly devitalized.
Explicit constitutional limitaiions upon legislators* contracts with the
state have proved more successful.45 In Nebraska, for example, both the
courts and the attorney general have enforced this and related prohibi-
tions strictly without supportive legislation.48

2. Judicial Abstention. — The frequent statement that a court wi
not inquire into the motives of a legislative body or assume them to be
wrongful is traceable to the landmark case of Fletcher v. Peck4T How -
ever, examination of Chief justice Marshalls opinion reveals that it does
not support such a broad statement of the rule. The plaintiff alleged
breach of title covenants by his vendor, claiming that the original grant
of the land in question was defeclive because of the flagrant corruption
of the legislature which had made it as part of a sa-- of thirty-five mil-
lion acres of state land to speculators for half a million dollars. In
holding that an attack on the grant could not be grounded on the sup-
posedly improper interests of the legislators, Marshall specifically noted
that grave questions of ethical impropriety should not be forced upon
the Court in the at'.unuated and collateral form of a suit between two
private litigants tar removed from the oripnal enactment.43 Where the
remoteness element is absent, Marshall indicated in dictum two ad-

**United States v. Ballin, W o5, 1 S(i&a>. Nor coud the Nebraska
legislature vole a member compensatlon for bis services to a legislative investigating
committee in the face of a constitutional provision that members receive no pay
other than salary. Wilkins v. State, 116 Neb. 748 319 N.W. 9 (1938).

4See Tool Co. v. Norris, 80 US. (a Wall.) 45 54-55 (1865).

|4le United States v. Smlth itC US, 6 (1953) (court may interpret Senate
rule

%Béteconst At 135S Ho 8 Dku, Const, art. V. i a4 Tex. Const.

448ee Note, supra note 43 at 1119.

4 £.9,Nn, Const, art. Ill, { 9; Oku. Const, art. V, ! 33

MSee, eg., Brlggsv NeV|IIe 108 Neb. t, 3J7ON W. 188 8 (1918); [1951-
1953 Nts. Arr|y Cen. Ret. 378 [1949—1950] il at 130 See also Norbedt &
Nicholson Co. v. State, 33 S.D. 189. 143 N.W. 847 (1913) (state contract with
col CForatlon void because legislator voting for the authorizing act waj president

stockholder of the company).

4T 10 US. (6 Cranch) &7 (1810).

A 1d. at 131



1216 HARVARD LAW REVIEW [Vol. 76:1109

ditiomd qualifications on judicial intervention: consideration of the
rights t'f innocent third parties rot before the courts, and the practical
difficulties of defining legislative misconduct.s®

The casts in which courts hr.ve asserted a wide rule of presumptive
judicial nonintervention typically involve situations within one or more
of Marshalls three reservations. The exceptional situation occurs in the
context of small sublegislative bodies like municipal councils and zoning
boards, where (he attacks are direct and immediate and the practical
difficulties of dearly identifying a conflict of interest are removed by the
directness of effe'4o0f the body % action on a small group. Courts that
have recognized the need for judidal intervention in such cases have
achieved the result not by creating rational and workable exceptions to
the rule, but by describing the action of the sublegislitive body as
"quasi-judidal” and therefore outside the protection assumedly afforded
"legislative" actions.50 In two recent New Jersey cases,5l for example,
the “quad ;" didd” nature of the local counril was found in the fact
that it took testimony 3nd weighed "conflicting public considerations™
as to zoning ordinary: The dassification appears aibitrary; the deci-
sions could equally Lave been made by a "purely legislative” body.”
Perhaps the judidary should admit that the classifir lion is artificial
and condusory, and look instead to the darity of the conflict and the
effect of a judidal remedy,B5 Such pragmatic criteria — similar to those
set up by Marshall for the state bodies — tend to be met more frequently
in the local body cases, where the scope of the actions is narrow, the
number of votes small, and the identification of improper interests less
difficult.54

3 . Political Questions. — Another potentlal impediment to judicial
remedy in the area of legislative conflicts of interest is the "political
question” doctrine. 56 Mr. Justice Brennan, writing for *he majority in
Baker v. Carr,1* has provided a useful list of conditions or invoking tlw
doctrine, any one of which is suffidcnt. Relevant to the current prob-
lem are:

y lack o an 5;usdulglal dlscovergtsbsllebI Hd ggan geable V\?lttahno%atr%% flcr““%elsolovllln
determination 1) ﬁ< ear fo¥ nonju ICIg| discretion: or t% |my
OSSI_bI|Iﬁ ﬁf ? courts underta mg mdeBendent resolution’ Hthout ex-
Bressmg ack of the respect due . oordlinate branches of government m . I

*fId. at >30

40Set, e.j, Low v. Town of Madison, 135 Conn. 1, 60 A.sd 774 <1948).

” McNamara v. Borough of Saddle River, 64 N.J. Super. 436, 366 A.3 30'
(App. Div. 3940 ; Aldoro v. Borough of Roseland, 43 NJ Super. 495 U7 A51
190 (App Div. 1956)

15Compare City of Miami Beach v. Schauer, 104 So. 31 139 (Fla, Dist. Ct. APP'
1958), classifying amendatory zoning ordinance as a "legislative act” and up-
holding ordinance resulting in half a million dollars benefit to board member.

*“ See 57 Mich. L. Rev. 433 (1959); df. Zell v. Borough of Roseland, 43 N-J-
Super. 75, 133 A.ad 80 (App. Div, 1936) (dictum) (literal reading of statute
precludes classification of function).

‘Compare wiiklns v. Mate, 116 Neb. 748 319 N.W. 9 (1938); Norbeck n
Nicholson Co. v. State, 33 S.D. >89 143 N.W. 847 (1913).

“ See generall Flnkelsteln Xdicial SelfLimitation, 37 Harv, L. Rlv. 3's
(1934); Weston, itical Qestias, 38 Harv. L. Rev. 3% (19 5) Finkelstein.

Further Notes on Jdicial SH-Limitatdan, 39 Harv. L. Rev. 3L (1935)

*369 U.S. 36 (1963).

1 Id. at 317.
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Admittedly the courts have had little experience discovering and
applying standards in the specific context of legislators” conflicts of
interest,ss but criteria of improper crnduct may be drawn from such
analogous areas as conflicts of interest of fiduciaries,3 corporate officers,
judges, local legislators,8 and nonlegislative public servants.8l Courts
have transplanted remedies from the nongovernmental to the govern-
mental sphere ,for other public servants but not for the legislator.&
Justice Brennans “discretion” condition is merely a variant of Marshalls
concern for c'arity of the ethical issue. As for the third condition, the
meaning of the “respect due” the legislature is not clear. It might as-
sume the nature of an intragovemmental "comity,” aimed at assuring
the smooth functioning of each brunch in the areas in which it is most
competent, without unnecessary intervention from other branches.&
This principle should not apply where a court realizes that the legislature
is unlikely to fulfill its obligations in the area of its primary competence.

Perhaps another type of respect may be contemplated: deference to
a superior power. A court should be wary of taking any action which
threatens its independent capacity to deal with its normal judidal busi-
ness. State judges generally do not have the protected tenure provided
their federal counterparts,8 and legislators may be in a position to
nullify judidal reforms in a variety of ways.8& The harm done by any
such legislative reaction might outweigh the benefit accruing from the
cxerdse of control over a single case of conflict. Thus state judges would
have to consider matters of practical politics and the state of public
opinion to be certain theii decisions would not cause adverse repercus-
sions. Even if such factors were proper for judidal consideration, they
seldom could be assessed with certainty. ‘Courts would be likely to run
the risk of legislative retaliation only in the most important cases.
State courts have on occasion confidently approached related matters of
legislative behavior, indicating that the scales can balance toward

" But s, e.q, cua died note 54 apra. *

"See generally Haggerty, Conflictmt Interests of Estate FHdciaries m New
York and the “No Further Inquiry* Rule, 18 Fordhaje L. Rev. i (1949).

"See, e.g., Griggs v. Borough of Princeton, 33 N.J. 307, 163 A.ad 8aa (i960).

" See, eg, Clarke v. Town of Russia, a§ N.Y. 172 a8NJS.ad 83 (1940 (town
board member could not have contract with town).

" For a suggested reform, see Lcnhoff, The Constructive Trust as a Remedy for

ion m Rublic Offie, 54 Coltoe. L, Rev. 114 (1959).

&t is true, however, that the disposition of a case on the voluntary basis of
ucomity" |mp||es an affirmation of power to dedde the merits and, as such, may
?Eimul)ate the legislature to act. CF. Gomilllon v. Llgbtfoot, 364 Us. 339 346 n.7

960).

MSee, e.g, Ala. Const, art. 6 !( 135 (Judges elected every six years).

41 Recent deveIoFments in two states emphasize this possibility. In Oregon
the attorney general ruled that common law prindples prohibited contracts
tween legislators and the state. [1951-1934] s6 Ore. Attt Gen. Biennial Rep.
and Ops. 114. In response the legislature enacted provisions prohlbltlng only self-
dealing and "own-body” contracts, casting one section in the form “an officer .
may contract with the state . if ... " ore. Rev. Stat. Si 279360, 27%62
(1961). In Washington, the 1959 code of etllcs for public officers, V|olat|ons of
which were a misdemeanor, did not indude legislators as such, but the term “other
public official™ could be so construed. Wash. Rev. Code f 4121080 (1939). See
Mass. Report, . dt. supranote 15, at 27, listing Washington among itates whose
codes cover legislators. See also State ex et Jones v. Lockhart, 76 Arir. 390, 3%4-
95. 265 P.ad 447, 450 (1953). In 1961 the statute was amended to delete the am-
biguous term. Wash. Rev. Code Ann. { 43s30jo (1961). A similar term remains,
however, ir. ether parts of the code, |s**Wash ev Code f 41.32.040 (1939).
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action.” Moreover, when legislators attempt to use the courts affirma-
tively to enforce improperly secured rights, judidal inaction may pro-
duce a desirable result.0r In general, however, judidal control supplies
only a random check on legislators” improprieties in a limited dass of

cases.

D. The Executive Department

In dealing with legislators” conflicts of interests, the executive depart-
ment of each state has several tools of amelioration available to it, but
only in a few states have any of them been utilized. Almost every,
governor has some degree of political power providing him a unique op-
portunity for direct action; he may withdraw political support from any
legislator of his party found defident in meeting the standards of the
office and campaign for more honorable candidates and incumbents.
Except in extreme cases, however, such direct action would seem less
productive than measures which set advance standards and secure ad-
h..ence by incumbent legislators. At two points individual legislators
may personally come into contact with the executive department and
thus provide a basis for assertion of executive initiative: appearances by
members of the legislature before administrative agendes or offices
representatively or individually, and awards of state contracts to firms
with which they are connected. Investigations with regard to these
matters, informational or accusatory, may be instituted by a governor’
committee,os the comptroller general,B or others. When investigation
reveals patent abuses, such as easing ol licensing or bidding require-
ments, sanctions may be invoked against the executive personnel who
fadlitate such abuses and proceedings initiated to revoke the license or
invalidate the contract. Often, however, no obvious wrongdoing will
appear. A statistical study might show, for example, that on certain
road projects the difference between the original offer made by the state
and the ultimate award in land condemnations was invariably g.cater
for the clients of legislators than for those of private lawyers.70 For

"See, e.g, cases dted note 36 supra; Hall v. BUn, *37 Ala. 64, 14S So. 601
>033) (statute granting legislators expense allowance contravenes constitutional
ixine of remuneration).

+ 7 See, egn Wilkins v. State, 116 Neb. 748 3:9 N.W. 9 (1938) (legislator suing
tor additional compensation); People ex rel Sherwood v. State Bd. of Canvassers,
139 N.Y. 360, 3 NJE. 345 (18915) (legislator seeking to compel board to grant
certificate of election); Nnrbeck & Nicholson Co. v. State, 33 S.D. 189,143 N.W. 847
(1913) (legislator's corporation suing on state contract); ¢/. Tenney v. Brandhove.
341 U.S. 367, 378 (195x), differentiating cases of privile?e "in which the defendants
are members of a legislature™ from those in which "the legislature seeks the affirma-
tive aid of the courts to assert a privilege."

The Board of Tax Appeals applied an imaginative means of controllin? legisla-
tive ethics when it disallowed deductions claimed by a gravel company for com-
missions paid to a state senator on sales of sand and gravel to the state, although
the sales were by competitive hid and no state law prohibited such a relationship.
Alexandria Gravel Co. v. Commissioner, 3J B.T.A. 333 (1937). The Fifth Cir-
cuit reversed, stating thbat the “revenue laws of the United States are not over-
squeamish.” ot F.ad 6lc. 6x6 f1933).

"' See, ﬁ_.lg1 Minn. Govmnor¥’Coxoi. on Ernies in Coytrnmint, Ethics in
GnVTRNSHNT (1959).

"The New York Stale Comptroller, for example, conducted "Conferences on
Competitive Bidding and Conflicts of Interest” throughout the state in January
and February 1963

70Compare the in rmalion developed as to appraisers in Righl-ol-Uay Ac

I /=-fnsWw™"

1961] LEGISLATIVE COl

such cases, it may be sufficient &
basis and periodically pubb'cize r
order to appropriate department
jr. the form of limitations on ex par
Megislators” appearances before
. *officials,71 and, where there is ex
Amaximum permissible formalities
pjors are in any way involved.7*
attorney general may provide
statutory (enactments.7*

Political considerations may <
£ tacks on allegedly unethical legi
_any specific type or range of r
AStictilarities of the local situatio
. Iwhichithe executive department
57?Ventiveness without risking pi

g *honestly concerned with the pt
Infrequently seek guidance from

e i"past such offices have generally m
Aconstitutional and statutory prc
|f'which the typically conservative
>be controlling.70 It seems de

/qgidsiiion Practicess m Messadusetts,
Federal-Aild Highway Programs of .
'iCr-Cong, sd Sess, pts. 1 k 3 (1963).
Compart 17 C.FJt. 5 30L3(e)
“standards of those aPpearing befoi
_jBinwur. Ru> 70 (ruling that legist
J&jTffore agendes whose personnel was
trANev..'Attorney General's Office to th<

m|jSta. ' The problem of legislators' opei
jpB.‘.withhoIding legislative and finani
TC public agendes and officials adver
Ttertsts, is also a quite common
yolved a delicate balanong of inti
Ipublic responsibilities impaitally
required legislation and finance
l«*Sfa.eany present official func
F * new . . . functions, in "he p
;A| si'rM See Code of Ethics Proposal,
X" Study Commission to the Harvard
Vj*tried to gain an improper advantage

by this proposal.'
T0See, e.g. Special Message by C
of Ohio, Jan. 30, 1961, at 5-6; Tu
Statx Omens and Emfloytxs 3
7 'After some rather heated dis
majority . . . felt that it would nc
legislature tbat they adopt a code
tureA Letter From Wash. Attoime;
Aprii ia, 1963 quoting repori oi &
**See Davis, The Federal Con
86&nn.15, 16 (1954* Bul Tt
those who may apply lor opinions
other than committee chairmen.
"See., eg., _{19_5619681 BOr
that the constitutional provision

S



1063] LEGISLATIVE CONFLICTS OF INTEREST 12X9

such cases, it majr be sufficient to put the investigation on a continuing
basis and periodically publicize relevant findings. Perhaps an executive
order to appropriate department members could provide guidelines in
the form oflimitations on ex parte contacts, procedural rules governing
legislators” appearances before certain decision-making groups and
officials,71 and, where there is executive discretion, orders requiring the
maximum permLcsible formalities in letting state contracts when legisla-
tors are in any way involved.71 Finally, both the governor and the
attorney genera'’, may provide objectively considered suggestions for
statutory enactments.78

Political considerations may dictate circumspection in executive at-
tacks on allegedly unethical legislative practices; u the advisability of
any specific type or range of action ultimately depends on the par-
ticularities of the local situation. There is, however, one context in
which the executive department can exercise a certain amount of in-
ventiveness without risking political conflict A legislator who is
honestly concerned with the propriety of some proposed action may
frequently seek guidance from the attorney general's office.76 In the
past such office; have generally written opinions construing the relevant
constitutional and statutory provisions narrowly, assuming the bounds
which the typically conservative state courts would set on the legislator
to be controlling.78 It seems desirable, however, that attorneys general

quisition Practicss th Messedusetts, Hearings Be/ore tte Soecial Subcammittee on
Federal-Aid Bit Way Programs @ the House Comittee on Rublic Works, 8tth
Cone., id Sess, pits. 1 & j (1963)1
71 Compare K£jCJJt. 5 aoi.agfe)(j) (1963) (SEC rules controlling the ethical
standards of those appearing before it) with [1947-1949] conn. Atty Gen.
Biennial Rcr. "o (ruling that legislators could, in absence of statute, practice be-
fore agendes wiose personnel was chosen by legislature). See also Letter From
Nev. Attorney General's Office to the Harvard Law Review, Feb. ai, 196a:
The Iproblem of legislators' openly attacking ﬁublic agendes and officials or
withholding legislative and financial support thereof, when tbe functions of
public agendes and officials adversdy impinge upon their persanal or political
Interests, is aso a quite common and general matter. Manifestly, there is in-
volved a deli ate balandng of interests . . . : discharge by agendes of official
public respocsibilities impartially and In consdentious fashion venter support
of required I'gislation and finances through legislative appropriations effectivdy
to carry on present official functions or to establish and implement desired
. new , , . functions, in the public interest.

77See Cods of Ethics Proposal, quoted In Letter From La. Reorganixational
Study Commisdon to the Harvard Law Review, Feb. is, 195a: “[I]f a legislator
tried to gain an improper advantage in a transaction with, say the highway depart-
ment, this act would come under scrutiny of the Commission since all highway de-
partment empl ayees are covered.. In other words, it takes two to collude and at least
one is covered by this proposal”

73 See, e.g. Special Message lgly Governor DiSaJle to the IC4UL Genera] Assembly
of Ohio, Jan. 30 1961, at s-6; TeX. Legistative Council, A Code Or ENncs roa
state OMCN-S ana Eimovxts j, 33 (1936) (attorney generals proposal),

74" After some rather heated discussion amnng the members of the committee, a
majority . . . felt that it w.Mild not be politic for this office to recommend to the
legislature thi.t they adoEt v code of ethics covering members of the state legisla-
ture.” Letter From Wash. Attorney General's Office to the Harvard Law Review,
April is, 1961, quoting report of attorney general’ legislative committee.

13See Davis, The Federal Grnflict o/ Interest Laws, 51 Coluu. L. Rev. 893
8% 4rnn.15, 16 (1954). But seTex. Rev. Civ. Stat. art. 4399 (1948), enumerating
these who may apply for opinions of the attorney general but omitting legislators
other than committee chairmen.

74 See, [1936-1939] ifl Ore. AttV Gen. Biennial Ret. and Ops. 163, ruling
that the constitutional provision harring legislators from acting as attorneys in
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take a wider view of their function. Once the legislator has shown the
initiative and conscientiousness to seek an opinion, the opinion writer
could consider "whether, aside from strict legal minima, the . . . ac-
tivity . .. is such that it would, even though it is not a bread, of the
law, lessen the confidence of the general public in . . . or otherwise
tend to reflect unfavorably on all government services.” 77 Such opinions
could serve to set new standards, the effectiveness of which is governed
more by consensual validation of their logic over time than by the de-
terrent effect of threatened sanctions.78 In fact, since they would be the
result of an accretion of careful thought on discrete factual situations,
such standards might well be found more realistic and acceptable than
an ethical code drawn in the abstract at a fixed point in time.78

Finally, the executive possesses the extraordinary tool of the veto to
impel the legislature towards the adoption or observation of ethical
standards. This sanction might be useful at least in calling attention to
the problem where the governor feels that a particular piece of legislation
reflects the initiative and support of lawmakers with too great a private
interest in its outcome.&

E. Other Institutionj:

i.The Federal Government. — The increasing use of federal funds for
state-run projects in education, road building, hospitals, urban rede-
velopment, and other public works provides not only a broad field for
potential contacts between legislators and state agendes, but also sup-
plies a linkage through which the federal government might impose its
standards of ethical conduct upon those who are dispensing and re-
cdving its funds. It would be preferable for these standards to be
imposed before the fact, carefully outlining the permissible and imper-
missible procedures in such areas as condemna.tion, construction bidding,
supply contracts, and staffing. But such programs generally operate
through the normal state channels once the long-range plans and
technical criteria of the federal program have been met& Thus in
[ | . —
prosecution of any claim against tbe state did not prevent a legislator from repre-
senting a "'defendant™ in a_condemnation proceeding. Note tbe enrb'er attitude of
the same office on the occasion dted in note 65

77Honolulu Corporation Counsel, Opinion No. 61-117, Aug. 10, 1961. Compare
the Mafs%chuselgs attorney general's opinion construing tbe legal disclosure rule
narrowly but adding:

[Wihile not legally required, it is desirable that a public servant supply such

g;(fl(s)trsmatlon as is necessary to indicate whether or not a conflict of interest

Letter From Mass. Attorney Gtieral to Mass. Secretary of State, Nov, so, 1961
For an opportunity missed, ‘see opinion died note 71 syxa.

14The attorney general docs have certain sanctions available: threat of prosecu-
tion (see attorney general3 ruling on illegality of testimonial dinner for appointed
official, resulting in its cancellation two days before scheduled, Boston Herald, Jan.
so, 1963 p. 1, col. 7); prevention of routine processing of daims against tbe stale
(see Aril. Attorney General, Opinion No. 53-10, Feb. a, J953) j rejection of proposed

gﬂﬁtr&c)gs lolr‘deases ss illegal (sec (iy5*->y5si »6 OkZ Attj* Gut. Biennial

74 See pp. U 30-3J r]la,l attempting to combine the advantages of definite stand-
ards with ‘continuing, flexible enforcement.

4CJ. President Elsenhower's veto of a bill because of Improper lobbying. PuaLic
Papers or tne President 1956 at 356 (Natu-aJ Gas Bill).

4 See, e.g., BUS.C. 88106 1x3 114(a) (5958).
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practice it is only after the fact that the federal authorities take cogni-
zance of the problems. These authorities may discover deficiencies in
construction or supplies, shortages of funds, overpayments, bribery,
collusion, or criminal fraud which involve state officials or state legisla-
tors, but it is only in passing that the question arises of the propriety of
legislators” contracts with or appearances before the state. Perhaps the
conflict-of-interest problems might be most effectively exptsed to public
discussion through the congressional investigation.8 The range of sub-
ject matter open to analysis, tbe opportunity to investigal e past occur-
rences in detail with a power of subpoena, and the duty to consider
proposals for future ameliorative measures allow a committee both to
capture the public eye with exposure of the blatant abusts and to pro-
voke consideration of the subtleties of setting standards for the legislator
who would be willing to comply with sufficiently definitive rules. The
value of committee investigation as a solution to the problem is limited,
however; the blatant criminal aspects may be so shocking that more
subtle ethical points are obscured. On the other hand, publicity concern-
ing the innocent involvement of a few may be so exaggerated as to ruin
them politically while doing little to solve the problem which they faced
originally in deciding upon the propriety of their activities.

2. Professional and Other Private Associations. — The lawyer-legis-
lator, although subject only to sporadic guidance from governmental
sources, comes under the constant scrutiny of his bar association. Canon
26 of the American Bar Association Canons of Professional Ethics pro-
vides that a lawyer appearing

bg ore Ieglslatlve o, other bodles [ egardln? proposed Ieglflatlon nd in
aavocacy ot claims ?ore eﬂartm ns' 0 qovernment must do S0
ypon_ thé same principles of ethics WhICh éus f}hls aPpearance pefor

the Courts . nd must not] employ secret personal solicitations, or
... USe means olﬁer than thosg add%s e(? to the reason and understand-
Ing, to Influence action.&3 o

One commentator has observed that “the Canon is either so strict as to
be impossible, or so vague as to be useless.” & Canon 32 proscribes “dis-
loyalty to the law whose ministers wc are” and “corruption of any per-
son . . . exercising a public office or private trust, or deception or be-
trayal of the public.” 8 On the basis of these two canons, the Com-
mittee on Professional Ethics of the ABA has ruled that

a law firm cou Id not ac temgloyment fo a reear before a |E%]IS|a'[IVG
committee while a mﬁ ?P fm is s ée%sat&lre
[land that] a full disclosure betore the com |ttee WOU| ot alter

.1 C/, ef, Ritht—oj-Way Acquisition Practicss in Mossadutetds, Utarints Be-
fore the Joecial Subcommittee on Federal-Ald Highway Pro[tams o/ the House
Committee on Rublic Works, O7th Cong, id Sess, pts. 1 It1l (1961); Hearints
BeforeaSubconmtteetoSudySeratemmn'ent Resolution si of tre Serate
Committee on Labor and Public W\elfare, Sid Cong, 1st Sss, (1951).

“ ABA, Canons or Professional Enncs as (1957)- Se* M. at 11 (Canon
6); Sbarpless The Lanyer-Lagislator and the Canons of Ethicz, Hawaii B.J., Jan.
*959. P

*4Horsky The Washington Lawye* $%6 (1950.

“ ABA, o, di. supra note 83 at 17.
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this. ruling nor would it be changed by the fact that the member of the
LeglslatuPe WouldO not share in tﬁe fegl received thereby.*8

The advantage of such rulings, particularly those of local units,87is that
to a large extent they can be promulgated without reference to any
specific parties and can be tailored by the local group to its special cir-
cumstances, while carrying the ultimate force of professional sanctions.*"

Additionally, the bar associations and other private groups may be
able to undertake studies of the situation from the public’ viewpoint,
publicizing significant findings and marshalling public opinion in favor
of reforms. For instance, the Association of the Bar of the City of New
York, recognizing the need for information and reform in federal con-
flict-of-interest control, undertook to study the problem and published
its analysis and proposals.® The Committee on American Legislatures
of the American Political Science Association -conducted a four-year
study of state legislatures,®0 finding serious structural and procedural
defects in the existing bodies. The latter studys chapter on the nature of
the legislative membership9l could be a starting point for a more
thorough analysis of the conflict-of-interest problem from the political
scientists' point of view.

Finally, there are myriad possibilities for direct local action. A net-
work television program documenting bookmaking operations in Massa-
chusetts shocked the citizenry into violent dispute over a subtle con-
flict problem — lawyer-legislators” representation of criminal defend-
ants — when one legislator appearing on the show charged "that some
legislators are ‘actively involved” with bookies.” @ Less spectacular
would be nonpartisan preelection reports on the outside interests of all
candidates by such service groups as the League of Women Voters and
the Citizens Union, as well as efforts by journalists to promote public
attitudes which might induce candidates and incumbents to sever con-
flict-prone connections — at least where great sacrifice is not involved.

“ Opinion 396 Aug. I, 1959 45 AJB.AJ. 1373 (>959). See also ABA, . al.
sUpra note 83 at 30 ?Canon 36 relatm% to retired public officials). But sst N.Y.
Pun. Omcxu Law { 73(6), allowing legislator's firm to appear before agencies
if he does not share in the fee.

*7See, e.g, the Hawaii Bar Association ruling that legislators and their associates
could riot appear before legislative committees, nor, in the case of senators: before
agency personnel whose appointments are subject to senate confirmation, quoted
in Sharpless, supranote 83 at 16.

“ Here exists an Additional mode of judicial control thtough each court®
supervisory powers over the legal profession. See In re Becker, :6 Ill. id *83 155
N.E.sd 75J (1939). Comﬁare Honolulu Corporation Counsel, Opinion No. 61-8J.
June r3 1961, rullng ou the basis of Becker tbat a councilman could not appear as
a lawyer before tbe zoning board..

**Bar Association Retort, @. at. supra note a. The recent federal Ieg;s}lﬁtlon
rehes heavily on the report's suggestlons See Perkins, The New Federal
gj-Inttrest Law, 76 Harv. L. Rev. ixx&17 (1963).

,0p. at. sypranote 8

s Id. at 61-83

**See 3oston Herald, Feb. at, : 963, p. 1, col. 1 Ultimately the code of ethics
commission dedded not to recommend specmc legislation on the particular prob-
lem. Mass. SpccW Comm'n on Code of Ethics, Report to the General Court rr-tz.
March 31, 196a (hereinafter died as Mass, CorrmnJ. In Tennessee it was
recommended ihai legislators oc enjoined from appearing Deiore tbe paroie boaid
for any inmate whom they had not represented in the committing court. [F
i980] Legislative Council Couu., 8ist General Assembly OF Tens. Final
Report 48. The legislature did not pass the proposed provision. Letter From the
Committee to the Harvard Law Review, Feb. 1,
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IIl. Statutory Controls

A. Types oj Statutes and Means of Instigation

Although the nonlegislative approaches suggested thus far present con-
siderable potential lor some control of legislative ethics, it seems dear
that they cannot provide the necessary guidance and deterrence. The
remaining solution — statutor; control — appears more promising.
In terms of their attempts to control their members” conflicts of
interest by statute, state legislatures may be dassified as follows: (i)
those which have no legislation on the subject; 9@ (2) those with recent
and comprehensive conflicts enactments wh'ch exempt legislators; M
(3) those with old unenforced or rarely enforced miscellaneous pro-
visions; % (4) those with fairly recent comprehensive legislation with
inadequately designed or enforced provisions as 10 legislators; 9 and
(5) those which have seriously considered the problem of legislators”
conflicts but have failed to enact suggested legislation.97 The overall
record of the states does not encourage optimism; the limited progress
in a few. however, indicates a recognition of and willingness to consider
the problem despite its political sensitivity and a concerted and
thoughtful attack based on particular local needs.

The impetus for legislative action may come from varied sources. In
New York, it was the executive that took the lead. Governor Dewey
delineated the nature of the general conflicts problem to .C*mstate legisla-
ture in 1954 and included recommendations specifically concerning the
lawmakers themselves.® By the end of 1954 a comprehensive landmark
statute®had been enacted, with tbe reservation that it was just a begin-
ning from which refinements would be made.l® There have, however,
been no amendments or additions since 1954. The impetus to action in
Massachusetts came from aroused public opinion after startling revela-
tions of “widespread improprieties and defalcations™ in one state body.10L
The Legislative Research Council presented a comprehensive report on
strong bills filed by the governor and thd senate president late in the
1961 legislative session, but as it was impractical to attempt to drr.it

*sEg., lowa and Virginia.

A See, eg, the situation in Washington art.iribed in note 6]

*'Sorae cover a wide range of public servants. £.c. Ill1. Rev. Stat ch. toa,
S3 (1991) | 1?;0. Ann. Stat. { 10-3713 (1956); Ohio Rev. Code Ann. i 3919.09
(Page 1954). Others cover legislators specifically. Eg, Aril. Rev. Stat. Ann. {
38446 (1954); Kan. Gem. Stat. Ann. { 46-133 (Supp. 1961); N.M, Stat. Ann.
it 0-1-4 lo 1-7 (1933); N.D. Cent. Code { 54-03-31 (i960).

“ Criminal provisions but no code of ethics: Kr. Rev. Stat. {} 6r.093-.09%6
(1963)._ .Code of cthics but enforced by legislative committee: Minn. Stat. i 3A7-
D . N.Y. Pua. OmcERS Law if 73 74; N.Y. Sen. Res. No. 131, March
Jo,

PSee, eg, Fla. Flouse Bill No. 737 (1961) (criminal provisions?; Hawaii
H.8. No. 1005 1st Legislature (1961) (eoAt of ethics); NJH. House Bill No. 316
1957) N.H. House Bill No. 316 (New Draft) (195/), N.H. House Bill No. 15

959) (progressively weaker versions); Ohio Sub. H.B. No. 379 104th Gen.
ssembly, Reg. Sess. (1961—1963) (code of ethics and criminal provisions); New
Jersey bills discussed mnvra p.
"See N.Y. Stecial Leglslatlve Comm. Retort on Integrity and Ethical
Standards in Government 11-14 %9642 [hereinafter cited as N.Y. Retort].
N.Y. Pua. OmcERS Law f{ N.Y. Pen. Law { 1878
,00See N.Y. Retort, op. dl. SLpranote 9B at 31-33
101 See Mass. Retort - dl. sypranote ij, at 7, 14.
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and pass adequate penal legislation at the time, the political necessity
for some legislation in the area was satisfied by a perfunctory adapta-
tion of the nonpenal New Y ork code of ethics.13B Nevertheless, the legisla-
ture reaffirmed its intentions to produce more than merely token legisla-
tion by providing for an unpaid special commission to study the prob-
lem further and recommend amendments to the next session.138 In
March 1963 the commission proposed a draft of stringent penal legisla-
tion based largely on pending federal legislation,104 explicitly covering
legislators, but with subtle limitations so as not to cut too deeply into
their legitimate outside sources of income.106 After minor changes in
committee the bill was passed 10 take effect on May 1, 1963.10"

In Ne.w Jersey, despite continuous pressure from the state bar associa-
tion,107 progress has been slow. The legislature created a commission in
19>6 “to make 7 study of the subject of conflicts in the performance of
public duties t / persons holding public office, position or employment,
wilh their personal, business or professional interests.” 108 The com-
mission spent a major part of its four public hearings considering a bill
aimed directly at legislators,100 and developed a remarkably useful
published record detailing the siews of capable witnesses as to the prag-
matic difficulties of designing legislation in the field.110 In subsequent
sessions of the legislature three bills — the commission bill,111 a slightly
less stringent bill, 113 and one significantly less so 113— have been re-
peatedly introduced, but none has been enacted.114 A similar situation
has prevailed in Rhocl.*. Island since | 955.11B

[VoL 76:1509

B. Criminal Provisions

Most attempts at comprehensive conflict-of-interest legislation have
borrowed heavily from the New York statute of 1954,118 although the
provisions of that act were designed as a mere starting point and they
have not produced satisfactoiy results.117 The New York formulation

1BMass. Acts and Rea’vts i?6:, ch. 610. There was a criminal penalty for
noncomg)Uance with th: disclosure provision. 8 1(4) (j).

10418 VS.C. 83 aoi-18 (Supp. IV, 1963.

18BSee pp. 1335-30 nfira

13 Mass. GIn. Laws Ann. ch. r6£A (Supp. 196a).

107 See 80 N.JX.J. aa7, 561 (1957); & L 354 56a (1959); 8a il 343 573
(>959); & il 36 (>960); & il ato (1961).

See N.J. Remit, . at. supra note a, at 37.

,0'Sie Bo N.JX.J. 337 (1937).

,Ir See Hearings Before tte ission To the S.bject of Griflicts In
the Performance of Rlblic Duties by Persons Holding Public Offiee, Rosition or
Employment, With Their Parsoal, Business or Professioal Intarests, N.J. Legis-
lature (1957) (4 vols. and app.),

11 St* N.J. Report, O7L dt. supra note a, al 34-33; N.J. Senate No. 35 NJ.
Assembly No. 73 (1961).

1N J. Assembly No. 34 (196a); N.J. Assembly No. 1 (1961).

” N J. Senate No. 140 (196a); N.J. Senate No. 78 (1961).

1,1 Tie assembly adopted a code of ethics on the last day of the >968 session
applying only to that one day. Letter From Head of Bureau of Law and Legislative
Reference, N.J. Department of Education to the Harvard Law Review, Feb. a, 1963,
quoting Assembly Minutes 'S8 at 1090

eg. 1157 (t9S9) H. 1435 0960).

"«N.Y. Pub. Omccas Law 58 73 74, N.Y. Pot. Law 5 1878

1,7 Se: the incident descrlbed pp. 13 3-13 spa, and the characleriia'ion of the
Ieglslatures ethics committee as “'dormant since its establishment. N.Y. Times, Feb.
7,196, p. 38, 1. 4.
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did suggest a valid design, however. To the extent that a standard pro-
scribing specific, objectively defined conduct is desired, criminal sanc-
tions are appropriate. More subjective standards must be contained in
a ''code of ethics” with initial guidance supplied by a nonjudicial defini-
tional body.118

1. Contracts.— Constitutional or statutory provisions prohibiting
some or all state contracts with state officers, including legislators, rank
among the oldest and most common efforts in the ccnflict-of-interest
field.11* The designs of these provisions vary in several respects, how-
ever. Some states prohibit only contracts with the legislative depart-
ment itself, no matter how procured.120 Others prohibit contracts with
any state agency ‘'miess procured through public notice and competitive
bidding,121 a procedure thought to leave minimum discretion amcng the
contracting officers who might otherwise be subject to pressure from the
legislator-contractor. But most states have a It minimis exception,122
and even after a competitively awarded contract, there is normally a
considerable area of discretion entrusted to the state contract-enforcing
personnel regarding routine maintenance of time schedules, quality
standards, and contract quantities, as well as initiatives in preventing
payment, withholding penalities, or instituting suit in case of breach.128

The new Massachusetts statute presents a useful illustration of the
key pro\nsions at work in the field. The act allows the legislator a bare
minimum: 124 he may hold a contract, other than with the legislature,
"if his direct and indirect interests and those of his immediate family
in the corporation . . . with which the contract is made do not in the
aggregate amount to ten per cent of the total proprietary interests there-
in, and the contract is made through competitive bidding and he files
with the state secretary a statement making full disclosure of his in-
terest . . . .” 125 Possession of any financial interest oth ¥t than under
these conditions subjects the legislator to a three thousind dollar fine
or two years imprisonment or both.128 Additional remedi 3 available are
cancellation of the contract if actual influence is shown, recovery by the
state of contract profits or five hundred dollars, whichever is greater, and

"* Unfortunately New York picked an intrimuni entity to provide this

guidance for legislators. Sen. Res. No. 131, March so, 1954
I11. Rrv. Stat. ch. tor, f 3 (1961); Nev. Rev. Stat. { 218580 (Supp.
1961); NJ). Cent. Code 9 54-03-ai (i960).

1,0E.g., A*n. Rev. Stat. Ann. } 38446 (1956). The statute also prohibits in
terms contracts made by the legislator in his offiaal capacity. Some states also pro-
scribe contracts on which tbe legislator may merely be iiled upon to vote or act.
E.g, Kr. Rev. Stat. { 61096(2) (1962). The underlying policy assumption of these
acts is that the legislator influence is most easily felt in his own body and as to
contracts over which he has some official control.

E.g., Ky. Rev. Stat. } 6:096(6) (1962); N.Y. Pun. Omccas Lav.' { 73(3);
Ohio Rev. Code Ann. } 2919.09 (Page 1954).

”7£.9, N.Y. Pua. OMCEM Law { 73(3)($25 contract, 10h ownership); NJD.
Cent. Code 84-0B-ai (i960) G% ownership; $10000 a>tual limit on contracts
with state); Ohto Rev. Code Ann. J 291909 (Page 1954V (JSC contract); 5
291011 (5% or $600 ownership, unless officer or director or conspiracy to 1 raud).

“”See Note, 47 Va. L. Rev. 1034 1085 (1961), p-inting out the discretion
available under a "lowest responsible bidder" system.

14 Compare Nev. Rrv, Stat. { 28ljao (SUF()f' i , prohibiting all contracts
with the state for all officers, defined to include legislators in ( 28:010 (Supp.
i

“*Mass. Gen. Laws Ann. ch. 168A, * 7(c) (Supp. 1962). (Emphasis added.)
14{ 7. A stock interest of less than one per cent Is exempted.
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additional dvil damages up io twice the profit if there has been no final
conviction or acquittal in the criminal action.127 The stringency of the
penalties is relieved somewhat by the requirement of knowledge or
reason to know of the finandal interests and by provision for exculpating
disdosure and divestiture.128 The attorney general is charged with in-
stitution of suit for dvil damages and penalties,12* and is aided by the
acts provision for a general prohibition of any finandal interr-st and
plaang of the burden on the defendant to prove himself within one of
the spedfied exceptions.180

The Massachusetts rule may be a surprisingly harsh reaction lo past
abuses, but in states where passage is politically feasible, where the
ineligibility of a number of business firms would not hinder the state's
procurement processes, and where the elimination of anumber of prospec-
tive legislative candidates would not cause a serious shortage, the-
disqualification of legislators as state contractors seems a desirable
prophylactic measure and in some states may be a necessary step to the
elimination of present or apparent conflicts.131 The Massachusetts statute
is weaker than it might be in one aspect: the end of the legislator’ term
ends the contract prohibition, although other parts of that act extend
thdr prohibitions beyond the cessation of duties.18 Moreover, violative
contracts are voidable, at the state’ option, only if actual influence is
shown. The prophylactic effect might have been increased by dedaring
voidable any contract made by a party who knew of the legislator's
prohibited interest at the time of the contract, regardless of the legisla-
tors knowledge or later disdosure and disposal.133 In addition, the
Massachusetts sanctio.is are more limited than those in several states,
where conviction under the conflict-of-interest prohibitions carries with
it disqualification from office.184 It is conceivable tnat removal from
office might be made an independent sanction invoked without regati
U criminal proceedings, but there has been little disposition so to utilize
the tool of judidal removal.133

The Massachusetts statute also seems deficient ip that it leaves un-

137! 9 The additional damage verdict bars criminal prosecution.
“*x57.

= 59,
*“ <See Mass. Comm, of. dit. supranote 92 at 23

“ ' Some regard should of course be shown for established Interests. Compare
N.Y. Unconsol. Laws ! 8062(4) (McKinney 1961), excepting interests held at a
given date if disposed of within one year of effective date of the act, with i
8<53(7)i excepting any radng license if the licensee was qualified to hold it on a
certain date.

“”Mass. Gen. Laws Ann. ch. 268A, } 5 (Supp. 1962). Legislators may also
hold contracts with counties, ( 14(b), and municipalities, see 5 26

“” Compare Cal. Gov't Code i 2091(d). Provisions rendering violative con-
tracts void ab mtlio would seem to give the contracting party an undeserved option
lo escape. See e.g., Ky. Rev. Stat. $51.096(2) (1962).

“”Compare A*u. Rev. Stat. Ann. } 38447 (1956) (fine or imprisonment and
permanent disqualification fron. office); Cal. Gov't Code { 1097 (fsame); Ind. Ann.
Stat. { 10-3713 (1956) (fine, imprisonment, and temporary disenfranchisement and
ineligibility for office).

... Some statutes might be read to permit such an independent remedy: lu~
Rev. Stat. ch. 102 i 4 (1962) (contracts: “may be" imprisoned or fined and also

"angl office . . . held by any person so convicted shall become vacant, and shall be
S0 declared as part of the judgment of the court."); Nn-. Rev. Stat. §281220(4)
(Supp. 1960) (contracts: "any person violating . . . this section, directly or in-

directly, shall forfeit his office” and be subject to fine and imprisonment); N.Y.
Unconsol. Laws g 8062 2) (McKinney 1961) (interests in parimutuel racing: "a
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dear th* mianings of “finandal interests” and "directly or indirectly.” Iso
Is there a finandal interest in a contract with the state when a legislator
agrees to a valuation of his land in a condemnation proceeding, or applies
for emergency state loans or crop aid, or when his son receives a state
scholarship? Perhaps a listing or general description oi desirable excep-
tions,1ST or a procedure for exempting them, is necessary to assure that
narrow judidal interpretation of the general terms will not dilute the
prohibition.. Even where the finandal interest of a business entity is
dear, there is a serious question as to the degree of assodation necessary
to impute such interest to the individual legislator.1** California at-
tempts to provide a limited exception, afUx disdosure and ratification,
for a "remote interest,” 139 unless actual influence is shown. It is argu-
able that a process which would allow a legislator® tenant, client, or
customer lOreceive a state contract without restrictions lacks sufEdent
deterrent effect; although the legislator may have had no power over
the letting O? the contract, the redpient may well think he did, and may
feel obligated to the legislator on its account140 Yet extending the harsh
prohibitions to this level might interfere with tht professional capadty
of the legislator or with the state’% ease of procurement Perhaps a
satisfactoiy solution lies in a mechanism which would except those cases
where alternative sources of supply are not readily available and where
the legislator’ indirect interest is not easily severed or is dearly
significant in relation to his livelihood though remote as to the contract
2. Representation o\ Interests Adverse to State or Before State
Agencies. — The same dangers inherent in permitting legislators to con-
tract with the state— influence-peddling by the legislator or at least a
competitive advantage due to imagined influences and partiality on the

knowing nnd wilful violation . . . shall be cause for removal ... by appropriate
authority having the power . .. or at tbe suit of the attorney-general”).

Pecau'e of the supposedly ‘exclusive control of each house over members, some
courts have been reluctant to assert similar powers, which may constitute the sole
sanction, under incompatible-office statutes, but other courts have rot withheld
such relief. See, e.g, People ex . Myers v. Haas, 14sllIl. App. 183 (10m8).

If a dependent sanction of removal is within jUdICIa| competence, there would
seem to te no constitutional QL logical reason why the mere omission of additional
criminal unctions should destroy that competence. But st Tex. Legislative
Council, qo. dt. 9pra_note 73 at 48 .

For a discussion of these terms in related contexts see Baa Association
Report, @p. at. supra note 4, at 300-03; Kaplan & Lillich, Municipal Gnflicts O/
Interest: Inursistacies and Polchicork Pl’d"llbltl(]"S 53 Coluv. L. Rev. 157, 174~
8r (1038); Note, supra note 133 at 1043-44, 1048-36.

Compare Cal. Govt Coot i 10913(0) Mass. Gen. Laws Ann. ch. 388A, 5
4 (Supp. 1963). The New York statute is iimited to  tbe sale ofgoods or services to
the state. N.Y. Pus. Omens Law 5 73(3).

131Should the entity’ interest be imputed to its salaried and nonsakried
officers and directors, employees, landlord, tenant, attorney, accountant, Insurance
broker, subcontractor, supplier, partners, members or relations of any of these or of
the owners? Compare N.Y. Unoonsol. Laws 5 8063(3) (McKinney 1961), noted

p. 133930 infra.

,3*Cai. Govlt Code { 1091 Note that Mass. Gen. Laws Ann. ch. : 68, J
7 (Supp. 1963), implies that there Is no violation if the legislator's brother owns
rco™o of a contracting corporation, but there is If tbe brother owns 9% and the
legislator ijg%-.

140Compare Nev. Rrv. Stat. f 381L330(1) (Supp. 1960):
no state . . . officer . . . shall in any manner, directly or indirectly receive any
commission, personal proflt or compensatlon of any kind or nature, inconsis-
tent with onal service to the people resulting from any contract or other
transaction In which the state . .. is in any way interested or affected.
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part of the agency personnel— also appear when legislators represent
parties before state agendes. Since historically a legitimate function of
the legislator has been assistance to his constituents in their dealings
with the state government,1*1 use of influence may be impossible to pre-
vent in these informal administrative contacts. Thus the lines generally
have been drawn on the basis of the type of agency involved, the type of
slate interest, and whether the legislator receives compensation. In
New York, for example, the legislator may not receive for services be-
fore a state agency compensation which is contingent on any action by
that agency.*2 However, the statute permits fees based on the reason-
able value of the service rendered. New York supplements its rule by
requiring a number of regulatory agendes to maintain a public record
of all compensated appearances before them.1*2 In Massachusetts the
proscription is against receipt of or request for compensation “in relation
to a particular matter [a defined term] in which the commonwealth or a
state agency has a direct and substantial finandal interest other than
collection of taxes, criminal fines or penalties, and fees or charges for
permits or licenses, and corporation fees."14* Nor may the legislator act
even without compensation as agent or attorney in connection with any
such matter, nor for anyone prosecuting any daim against the common-
wealth.I** Thus the legislator appears barred from receiving any fees
for assistance in procurement of a contract, for advice on any negotiation
or daim, for appearing as a character or expert witness,1*4 or from ap-
pearing at all as offidal representative of a party unless the state's in-
terest is slight, except that the legislator-lawyers tax and criminal
practice remain intact, as well as his routine processing of license applica-
tions.1*7 Such exceptions, espedally when valuable interests are in-
volved and abuses likely — for example, in procurement of radng and
liguor licenses1*™ — would seem to dilute seriously the purpose of the
general rule, both because of the adverse positions of the legislator and
the state government and because of the opportunity for or appearance
of influence or p rrtiality in the course of prosecution or settlement.
Massachusetts complements the penalties against legislators with sanc-
tions directed at would-be dients to deter them from hiring legislators
with a view to using thdr supposed influence. The statute penalizes one

141 Set Bax Association Retort, of. dl. iywa note 4 *t 16. A legislator
opposed to the new Massachusetts act reportedly objected that legislators “with a
beart™ would no longer be able to convince department beads and the ""administra-
tion and finance people™ to give constituents 30-day jobs in state agendes, or
to intercede with the motor vehicle registry for a father of five who faces license
s.”'pension but netds his car for work. Boston Herald, Jan. 30, 1963 p. 29 cols.
3-6.

N.Y. Pub. Orrrauis Law { 73§_a).

ASN.Y. Executive Law { :66 Texas, which does not prohibit appearances of
any kind, requires full public disdosure of compensated appearances before or con-
tacts with all agendes, unless solely to obtain information with no attempt to in-
fluence action. Tex. Pen. Code art. 1834 (Sug)p. 1963)".

1A Mass. Gen. Laws Ann. ch. 368A, } 4 (Supp. 1963).

1411 4(c). Compart 18 U.S.C. i acs (Supp. IV, 1963).

14Unl«* testifying under oath. Mass. Gen. Laws Ann. ch. a68A, f 4 (Supp.
1963). Kv. Rev. Stat. { 61096(3) (196a) specifically covers expert witness ap-
pearances.

141 See Mass. Comro'n, iuora note 93 at 16-17. Olber exceptions are set out

J4.
144 See N.J. Retort, of. dl. supra note 137, at 18
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who knowingly directly or indirectly gives, promises, or offers compensa-
tion in cases in which the legislator cannot legally receive it,19 but it
does not punish a client whose legislative agent or attorney is acting
gratuitously.

Few dear generalizations can be made about the legislator’ agency-
appearance problem. Probably in some of the smaller states in which
state agency practice is a significant part of the legislator-lawyer’
practice, a major readjustment would be necessary in the legislative per-
sonnel or in their professional practices to secure the desired prophylaxis.
In a few of these states such an upheaval might in fact be desirable, not
only as a prophylactic but as a curative measure.

In delineating the “particular matters" concerning which the legislator
may not act as agent or receive compensation, the Massachusetts act
spedfically exdudes any legislative enactment.10 Thus a legislator may
act as consultant or adviser to a person or firm seeking legislative action,
or even to a lobbyist, so long as he could not be proved to have been in-
fluenced in his own action as legislator by the fee received.181 In ad-
dition, if the state has no “substantial finandal interest™ in a matter be-
fore a legislative committee or if the committee is concerned with
“general legislation,” a legislator may appear as attorney for a witness
called before that committee. These two types of activity are dis-
approved by most “codes of ethics” applicable to legislators,152 but they
are sufhdently well defined for application of criminal penalties, and
there appear to be no strong reasons for exduding them from general
prophylactic measures.

In controlling noncontractual legislator-state contacts, it must be
noted that the legislator may be involved as a prindpal in any activity
subject to state regulation. Appearances as prindpal before an agency
or-against the state would present at least as much appearance, tempta-
tion, and risk of undue influence and unfair advantage as do representa-
tive appearances. Yet a total prohibition on legislators” appearances
would seem unwarranted. Although legislators might be prohibited from
seeking licenses or franchises for new businesses, espedally when these
are scarce and therefore valuable, they probably should be permitted to
appear as prindpals to maintain thdr status quo. All land condem-
nations involving legislators could be preceded by full court proceedings
with the burden on the legislator to show value over the assessment.
As for. legislators” personal injury or other daims, either a full litigation
requirement or a provision suspending the running of the statute of
limitations until the end of the legislators term might provide a just
solution

Two ither devices for coping witL problems of legislators” interests
should | e considered. Where egregious misbehavior is likely, whole
areas o( activity might be preduded to legislators. In New York, for
example, legislators may not hold licenses from tbe radng commission
or hav* any interest in, be an employee or officer of, or sell any goods or
services <) parimutuel radng licensees, firms licensed to do business at
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racetracks, or lessors of tracks.183 California prohibits legislators from
accepting “any commission for the placement of insurance on behalf of
the State.” 134 Another mode of attack has been to require general dis-
closure. New York and Texas require, as formerly did Massachusetts,
filing with the secretary of state of a statement of interest in regulated
activities. The New York and Massachusetts formulations cover only
finandal interests exceeding ten thousand dollars in value, and ex-
plicitly make these disdosures public.185 The scope of the Texas reports
is wider; it includes officers, agents, members, and controlling owners
of any corporation, firm, partnership, or other business entity, but public
access or release is not specifically required.138 The Massachusetts
Special Commission on Code of Ethics157 rejected general disdosure
as "unnecessary” and recommended that it be required only where “it
is meaningful and essential.” However, the information developed from
general mandatory disdosure would be a useful tool in the enforcement
of many of the conflict-of-interest rules and would, espedally under the
former Massachusetts version which induded “any business entity which
does business with the commonwealth,” provide contracting agendes
with a list of possibly ineligible firms.

C. Enforcement of a ""Code of Ethics”

There exist other serious violations of corflict-of-int*rest standards
which might lend themselves to criminal sanctions, but which no state
has sern fit to outlaw.18® In this area foreknowledge, intent, and ap-
pearance; may be determinative, and may in turn depend on the exist-
ence of some warning or on the publics rising ethical expectations.
Thus the reaction of several states has been to provide a nonjudicial,
nonpenal mechanism for communicating such warnings and reflecting
such varying expectations, usually in the form of a "code of ethics.” 100
The codes of ethics set forth general rules proscribing “substantial con-
flicts” and enumerate standards in more specific areas of concern such as
independence of judgment, use of confidential information, favoritism,
unwarranted privileges and exemptions, actions creating public sus-
pidon of violations of trust, gifts, interested voting, and receipt of
compensation for official servic s.

The tasK of interpreting, applying and expanding this groundwork
for legislative ethics is difficult and politically sensitive; independence

1,1N.Y. Unconsol. Laws { 8063(3) (McKinney 196)).
14Cal. Gov't Code 5l000.t.

U*N.Y. Pot. Ottjcws Law { 74(J); Mut. Acts »nd Resolves 1961, ch. 610
t x(4)(j)* Tbe Utter was greatly weakened even before its repeal In :96s when
the attorney general found the following statement sufficient:
In compliance with (this section] ... | herewith file my name with you,
being subject to Jurisdiction by state regulatory agencies.
Letter From Moss. Attorney General to Moss. Secretary of State, Nov. 30 1961
“ Ttx. Rev. Civ. Stat. art. 6363-9 ! 3(b) (Supp. 1958).

v« Moss. Comm'n, @p. at. Nno! at Y. e . .
Ko o oty WnehPHRer S T et ubyUr.tial firerdel interest is
the outcome. Sanctions here may present constitutional questions of privilege.
** Except perhaps Nev. Rev. Stat. f 38L330(1) (Supp. >960), quoted note wo
ji kra, which might be construed to cover a wide range of ethical improprieties.
**°E_gz. Mass. Gen. Laws Ann. ch. s68A, ( 3 (Sup£. 1963): Minn. Stat. ii
383-9] (1961); N.Y. Pun. Otyicerj Law $ 74; Tex. Rev, Civ. Stat. art. 6353-
9 (Supp. 1958).
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