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JUNEAU. V"Alaska *-—;"<AP) -
Every man, woman and child who
<] has [ived in Alaska for six months
j could pocket SI1,000 in cash this
summer under a new plan aimed at
sharing the state’s oil wealth with
Its citizens. - C

Under the plan; approved by the
state Legislature. $415 million in
payments could be mailed out be-
giining in mid-August.  v-

The state has a population of
419,600, but officials say some resh
dents will be ineligible and some
probably won't fill out applications.

A program enacted two years
ago called for annual paymerits to
residents of S50 for each year they
had lived in Alaska since statehood
nl P 5 9 v T -y "

But an Anchorage'couple,” Ron
and Patricia Zobel; filed suit on
_grounds that the program discrimi-
inated against newcomers. The state
Supreme Court reLected their argu-
hments, and they have appealed to
the U.S. Supreme Court. -' .

Faced with the delay caused by
the suit, the state Legislature ap-
proved Gov’Jay Hammonds “back- *
stop” program “to lake effect if the
U.S. Supreme Court strikes down
the first plan or if it fails to rule by
Jul1y 15, an arbitrary deadline.-

he backstop plan calls for the
$1,000 payments this year and fu-
ture annual payments to all Alas-
kans regardless of length of resi-
dency. The size of the payments
would depend on income earned by
the Alaska Permanent Fund, a sav-
ings account that collects about 10
per cent of the revenue from oili
producUon on state lands,

. State- officials estimated pay-
ments at $356 in 1983 and §347 In

1984: Y

The fund, which now-stands at
$3 billion, was established by voters
In 1976. Half of Its annual €arnings
are earmarks 1for payments., *

Sen. Bill Kay voted against the
backstop plan, ‘saying it Is' prema--,
ture because the court has yet to
rule. |, sdamlejyz!. ' _
1 Another opponent, Sen. Tim
Kelly, said, "Every American in the
Lower 48 states who is in a de-
pressed zone or a high uncmploy-
ment zone is going to resent Alas-
ka's wealth and put- tremendous
Pressure on their congressmen to
ake that wealth from the state of
Alaska." | o’
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oll wealth;
Each resident
may get $1,000
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JUNEAU, Alaska — Every man,
woman and child who has lived in
Alaska for six months could pocket
$1,000 in cash this summer under a
new plan aimed at sharing the state's
oil wealth with its citizens.

Mux.icifd Piai

Under the plan, approved Thurs-
day by the stafe legislature, S41S mil-
lion in payments could be mailed out
beginning in mid-August.

The slate's has a population of 419.-
600, but officials say some residents
will be ineligible and some probably
won't fill out applications.

A program enacted two years ago
called for annual payments to resi-
| dents of SSO for each year they had
lived in Alaska since statehood in
1959. But an Anchorage couple sued,
arguing that the program discrimi-
nated against newcomers. The state
Supreme Court rejected their argu-
ments, and an appeal is pending be-
fore the US. Supreme Court.

Faced with the delay caused by the
suit, the legislature approved Gov.
Jay Hammond's new program, which
will take effect if the Supreme Court
strikes down the first plan or if it
fails to rule by-July 15......... -

Hammond's plan calls for the $1,000
parments this year and future annu-
~payments to all Alaskans regard-
less of length of residency. The size
of the payments would depend on
income earned by the Alaska Perma-
nent Fund, a savings account estab-
lished by voters In 1976 that collects
about 10 percent of the revenue from
oil production on slate lands. It has

about S3 billion in It.

State officials estimated payments
at $356 in 1983 and $247 in 1984.

One opponent. Sen. Tim Kelly, said,
"Ever American in the Lower 438
Istales] who is in a depressed zone or
a high unemployment zone is going
lo resent Alaska's wealth and put
tremendous pressure on their con-
gressmen to lake that wealth from
the state of Alaska."
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Dividend

(Continued from Page One)
violated equal protection provi-
sions of the U. S. Constitution. V-

"This is the v*ay we were cer-
tain it would turn out," said the
Zobcls who have put up with'
such local disapproval as "Zobels _ | - -
Drop Dead" bumper stickers!" « . i -

"The Constitution has been S d A | a S k a J
vindicated,” said Zobel. "Alaska I mm LI A .
is part of the United States and JS a Sg L * Hl|-
must start acting that way . ..
Hopefully, the governor and the
Legislature will realize there arc
no loopholes in the equal protec-
tion clause of the U. S. Constitur

: N
lion." e
The case was appealed to the Inval Id -.
U. S. jSupreme Court after the [ |

Alaska Supreme Court ruled

-

C
-

against the Zobcls 3-2. WASHINGTON - The U
Gov. Jay Hammond, who con- ed States Supreme Court
ceived ‘he plan, said the ruling voided the State _OfAJItJSk_a._'Sp
was "by far and away the great- to distribute millions of'cioilar;
est disappointment to me in my state oil revenue dividends to t
almost 20 years in political idcnts based UPon their length

office.” lime as residents. L
Reluctantly, Hammond said he The Justices ruled 8-1 agall
would have to go along with the the distribution plan approved
"backstop bill" passed by the the Alaska Legislature in 19
1952 legislature. Under that plan, and aimed at giving resider
awaiting the governor’s signa- S13 hm|II|on in oil and m: ter
ture, each resident of at leas: 60 wealth revenues.
days will receive S1,000, piOvided: The amount any one Alasl
proper application has beem could receive from the progra
MAE.", oo eeeee e . , was dir.:tly related to his time (
Writing ,or the majority, ou: residence in the stale dating froi
preme Court Chief Justice War-, | statehood i ippp. A residcr
ren Burger noted: “ If the stales/, over 18 would receive a divit

of S50 for each year in

can make the amount of a cash ]
state up to a maximum ante
\

dividend depend on length of

uresidence, .what.would preclude ., or S1.050.
varying university’ tuition., on a, ~In_Anchorage, Ron and Pa
sliding scale Ivscd on years of cia Zobel, two attorneys v
residence?" L4 oy came to Alaska in 1978, brou;
He added, ~Alaska’s reason- suit against the plan on ground
ing could open the door jo state ivj(Continued on "Page 9, Coiumn 3)°

apportionment of other rights,
benefits and services according to
length of residency. It would per-
mit the states lo divide citizens
into expanding numbers of per-
manent classes. Such a result\l
would be clearly impermissible."!)

Alone in dissent, Justice W il-,
liam Rehnquist- argued, "Alas-1
ka’s distribution of (its) wealth is
in substance no different from
any other state's allocation of
economic benefits." - e

Under another act of the 1980
Alaska Legislature one-fourth of
the revenues gained from oil and . im o—m
mineral leasing is kept in a per-
manent fund.

The principal of the fund can-
not be spent — only invested —
and one-half of the earnings from
the investments were to be paid to
citizens in the form of "divi-
dends.”

Much of the wealth comes
from the millions of barrels of oil
pumped out of the frigid Prud-
hoe Bay oil field, north of the
Arctic Circle.



JUN 6 1982

Backlash Seen on Alaska Oil Plan

M/ A ~:Ii:

JUNEAU, Alaska; June 5 (AP)-A new plan *o
pay $1,000 in state oil money to every man,
wrata and child who has lived in Alaska at least
dx months could spur “very adverse publicity” in
ess fortunate states, according to Gov. Jay Ham-
mond. ' =l Com >, -

“That’s the negative downside" of trying to
share Alaska’s oil wealth with residents, Ham-
mond said Friday after the legislature passed a
plan that could put the payments mto pockets of
Alaskans this summer.;/ A <y .y ' Wl ~ o

The 'share-the-wealth plan was ‘approved
Thursday at the urging of Hammond, who argued
" at |f Alaska’s 419,600esidents have a personal

'in the state’s wealth, they will pay closer

tion to how it is mvested

Hammond said there will be an. “enormous

I—Jon" for state'officials to explain the pro-
t'L. other Americans, because people 'in de-

Equal Bo%s

ForAIaskans

Long| ~|eAIask? residents may de-
erve something for stic mg It out,
utrtsrorenramone h uBreme

Pressed areas of the country may feel Alaskans arej
launting their state’s wealth. \
State Sen. Bill Ray,'who voted against the plan, !
also said he is worried about a backlash. “Alaska’s
image is that were a bunch of spendthrift, Jolu*-
freed Arabs,” he said. A
The $1,000 payments will be made if the U.S. e
Supreme Court strikes down an existing distribtA j
tion program, or if the court has not ruled by July/
15. If the high court has not ruled, the progTart
will "begin July 15 with a four-month period
which .Alaskans may apply for the paymen" Virm *¢
They may apply any time during that period, pJ -m'-e'
in order to be eligible for the money, they nKJ
have been resrdents for at least six months vpe.

the
1yhat means only

a \ a4
people who have lived hirejjf

ka since May 15 would be eIrg-"e for th$w

ments.".

Court na Wweek. The Colirt I
valrdfrto’Allas a’s an to distribute. ...... .......
Its oIl icvenyc win

S
Wh |sek dﬁeca e f %state
ft state sIS S(C) uisatron 0 i
\9vou\1r? recelve th maximum @'
ﬁgﬁf’féﬁﬁfe who b 46 fhestatein

agkas-rfrovale for such a re-’
Woasre ﬁsn to?rr ltrgratfeostate H}r
ates can make rre amount of cash

- V'."'s - . - o

grvrdend depend 1enﬁl§r o
\rﬁ‘?&&sw atquoour} ¥ aﬁna%eﬂ%
ased on’years 0 resr enc rev
jmit nw criess *o mrtgﬁﬁhc acrjr- .
fles, € R/ Ity for st¥ ent loans
civi se mﬁ)soré) Frgmen
con‘ra&ts bg ﬁilﬂ orarcr §L
im one WH gﬂr (Be state at

st Six montgs wrt no distinctions
based on age or state scmority.

«
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JUNEAU, Alaska (AP) — Every
man, woman and child who has lived
in Alaska for six months could pocket
$1,000 in cash this summer under a
new plan aimed at sharing the state's
oil wealth with its residents.

Under the plan, approved by the
state Legislature on Thursday, $415
million in payments could be mailed
out beginning in mid-August.

The state has a population of
419,600, but officials say some resi-
dents will be ineligible and some prob-
any won’t fill out applications.

A program enacted two years ago
called for annual payments to resi-
dents of $50 for each year they had
lived in Alaska since statehood 'in

1959, > ee m ’ .

But an. Anchorage couple, Ron and
Patricia  )bel, filed suit on grounds
that the program discriminated
against newcomers. The state Su-
preme Court rejected their argu-
ments, and they have appealed to the
U.s. Supreme ourt.-

Faced with the delay caused bﬁ the
suit, the state Legislature on Thurs-
day approved Gov. Jay Hammond’s
"backstop" program to take effect if
the U.S. Supreme Court strikes down
the first plan or if it fails to rule by
July 15, an arbitrary deadline.

The backstop plan calls for the
$1,000 payments this year and future
annual payments to all Alaskans re-
gardless of length of residency.



1$1,000 Checks
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Fail to Make Alaskans Happy

*

‘J'a M etr}ews

Xy IOWutlmstonPoaSmfwnur

"m*ANCHORAGE, Alaska-On this
Anorthernmost frontier of American
poEtical science, a state government
has decided to see if money really
will buy happiness.

Y."One thousand dollar checks have
been going out for a month to every
man, woman and child in this oil-
rich state. So far few of the recipi-
ents have even bothered to say
| thank you. V. ees-

m  almost feel that I'm on welfare "

grumbled Ron Moore, a 36-year- ol

realtor’ from Soldotna. "1've lived

Here 30 years and | dont see why I

eshould rely on' the state for subsis-
"tence.” The giveaway “was very poor-

ly planned," said Kathy Potter, an
office supply sales supervisor here

E}Klans to buy drapes with her

1

money. WMere shouft have been a

better way to do it”

In the state Revenue Department
at Juneau, Colleen Brown reported
the givers are not blessed by the re-
ceivers, who only call to complain if
their checks have not arrived. “We
have received enraged and irate calls
from just about everybody," Brown
said. .“You've never seen so many
gieedy people in your life." o . <
= 50 go die early days of Alaska’s
revolutionary scheme to share its oil
taxes and royalties with its people,
enot through ivew roads or deeper .
harbors or any of the other pork bar-

V.tel proLects Washington is familiar
with, but with blue and yellow
checks instantly cashable at any

-bank.. They are'called “permanent
miund dividends" and Alaska’s expe-
»'s  See CHECKS, A4, Col. 1



THE WASHINGTON POST

e 'have benefited from the giveaway, intereston the fund. < .
though in some cases not for lack of  "Hammond wants to give away
trying. " . even more. He has argued that ail of
e The Fairbanks Environmental  the oil money, now about S4 billion a
Center asked its members some time  year, ought to go into the permanent
ago to donate all or part of .their.;"fund.. He said people ought to be
checks to the center, but so far fewer  paid- from the “interest ‘and .the
than 10 contributions have come in."."/amount of their .checks” reduced
The University of Alaska Foun'da- * whenever state reﬁresentatives voted
tion estimated it has received be- . for a large pork barrel project that !
tween 15 and 20 dividend checks. ma drained money from the fund. Since
Instead, with each check in the  the state income tax has been nhn]- 1
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islature decided to go ahead and give
the same amount to everyone who

V had been in the state at least sis

months;- adding, the dividends that
.had not been paid since 1980..That
brought the payment for everyone

£.this year up to 81,000. *>-} =

VA,
jvii/

&\f

Hon Zobel said that like many of

Syhifl" fellow Alaskans he was never

-very happy with the idea of the gov-
t-eminent giving away cash." But now
idhat the checks are arriving, the hate
<email and threatening phone calls
..othat accompanied his original suit
>.bave tapered off. The checks coming
-fo iiimself, his wife, and their 15
month-old son will be invested in
Alaska-oriented stock, he said.
" Politicians here worry about what
the giveaway will do to the state's
relationship with the lower 48 states.
They say they fear a mass inflow of
American jobless, already a problem
because of the widespread and some-
what erroneous impression " that
Alaska is full of job opportunities.
Under the current plan, Alaskans
will each get 9350 in 1983, $??' in
1984, and then the annual payments
will begin increasing again at an un-
known rate. Nearly every politician
>n the state expects the legislature to
change the plan in some way next
year. But the Revenue Department's
Brown said, "They may find it very

P

V1 hard to get "people to give up" the
\ © yearly dividend, no matier how un*
.JgTateful most have seemed for the
W money. A

\

The checks have allowed a num-

e Dber of peo.'le to realize old dreams.

Brown snia her office received a let-
ter from an elderly Eskimo man liv-
ing in one of the coldest regions of
the states northern bush. “After
thanking us profusely,” Brown said,
“He said that he was going to use the
money to buy a refrigerator. 1 don't
know if he was ribbing us or not."



islature decided to go ahead and give

e the same amount to everyone who
‘Khad been in "the state at least sir |
# months;, adding, the dividends that

had not been paid since 1980,.Thflt

JJ,.brought the payment for everyone
£.this year up to $1,000.

/iv-.Ron Zobel said that like many of
b'his' fellow Alaskans he was never

Ayery happy with the idea of the gov-

evemment giving away cash; But now

j"that the checks are arriving, the hate

-mail and threatening phone calls
-that accompanied his original suit
rhave tapered off. The checks coming
-to himself, his wife, and their 1b
month-old son will be invested in
Alaska-oriented stock, he said.
" Politicians here worry about what
the giveaway will do to the state's
relationship with the lower 48 states.
They say they fear a mass inflow of
American jobless, already a problem
because of the widespread and some-
what erroneous impression " that
Alaska is full of job opportunities.'
mUnder the ament plan, Alaskans
will each get $350 in 1983, $250 in
1984, and then the annual payments

¢ will begin increasing again at an un-

A

y

known rate. Nearly every politicia m
in the state expects the legislature to
change the plan in some way next
year. But the Revenue Department's

1 Brown said, “They may find it very

I ( hard to get people to give up" the

\'" yearly dividend, no matter how un-
;] grateful most have seemed for the
W money.

\

il

The checks have allowed a num-
ber of people to realize old dr.-ams,
Brown said her office received a let-
ter from an elderly Eskimo man liv-
ing in one of the coldest regions of
the state's northern bush. “After
thanking us profuseh * Brown said,
“He said that he was going to use the
money to buy a refrigerator. 1 don't

Ve know if he was ribbing us or not."



WRITTEN TESTIMONY BY SENATOR FERGUSCN

PRESENTED TO HOUSE FINANCE AND

STATE AFFAIRS COMMITTEES

CONCERNING HOUSE BILL 85 AND HOUSE BILL 11

THESE BILLS WILL ELIMINATE THE PERMANENT FUND

DIVIDEND PAYMENTS. 7. HAVE CONCERNS OVER HOW THE

FUND EARNINGS WILL BE DISTRIBUTED IF THE DIVIDEND

PAYMENTS ARE REPEALED.

THE INTENT OF THE PERMANENT FUND DIVIDEND LAW

WAS AND CONTINUES TO BE DISTRIBUTION OF INDIVIDUAL

.7 mlYMENTS TO ALL RESIDENTS OF ALASKA. THE

ADMINISTRATION HAS DESIGNED PROPOSALS *TO USE THE

PERMANENT FUND EARNINGS. THE ATTORNEY GENERAL S

OFFICE HAS ATTEMPTED TO JUSTIFY THE

ADMINISTRATION®S PROPOSALS BY INDICATING THE VOTER

APPROVED SPENDING LIMIT EXCLUDED PERMANENT FUND

DIVIDENDS AND THAT DIVIDENDS MEAN SOMETHING OTHER



ADMINISTRATION®" . PROPOSALS *"-"ILL NOT GIVE DIVIDEND

TO INDIVIDUALS THROUGH CASH PAYMENTS. LEGISLATIVE

INTENT OF THE LAW CANNOT 3E CHANGED THROUGH

PERSUASION OR ANY OTHER MEANS. ASK ANY ALASKAN

WHAT THE DIVIDEND PAYMENT KEANS TO THEM AND THE"

WILL TELL YOU INDIVIDUAL CASH PAYMENTS. OTHERWISE,

WHY HAVE THEY FILLED OUT FORMS FOR THE LAST THREE

YEARS TO RECEIVE THE PAYMENTS.

THE SPENDING LIMIT APPROVED BY THE VOTERS IN

THE NOVEMBER 2, 1983 ELECTION HAL SEVEN EXCEPTIONS.

e ONLY SEVEN SPECIFIC ITEMS ARE RESTRICTED FROM

THE SPENDING LIMIT.

1. AN  APPROPRIATION FOR ALASKA PERMANENT

FUND DIVIDENDS;

2. AN APPROPRIATION OF REVENUE BOND

PROCEEDS;



3. AN APPROPRIATION TO PAY PRINCIPAL AND
INTEREST ON STATE GENERAL OBLIGATION BONDS;

4. AN APPROPRIATION OF MONEY RECEIVED FROM
NON-STATE SOURCES IN TRUST FOR SPECIFIC PURPOSES;

5. AN APPROPRIATION TO THE ALASKA PERMANENT
FUND;

6. AN APPROPRIATION FOR CAPITAL PROJECTS IF
THE APPROPRIATIONS BILL IS CONFINED TO PROJECTS OF
THE SAME TYPE;

7. AN  APPROPRIATION TO MEET A STATE OF
DISASTER.

"THE EFFECT OF REPEALING THE DIVIDEND PROGRAM
wWiLL BE THAT ANOTHER PROGRAM WILL BE OFFERED TO
TAKE TTS PLACE IN ORDER TO RETURN SOME OF THU
EARNINGS BACK TO THE PEOPLE.

WHEN THE EARNINGS FROM THE DIVIDEND FUND®
EXCEED THE AMOUNT THAT CAN BE EXPENDED FOR CAPITAL

AND  OPERATING ITEMS UNDER THE VOTER APPROVED



SPENDING LIMIT, THEN-THAT EXCESS AMOUNT OF REVENUES

AVAILABLE FOR APPROPRIATION MUST GO BACK TC- A VOTE

OF THE PEOPLE.

ALL OPERATING AND CAPITAL BUDGET ITEMS ARE

INCLUDED WITHIN THE SPENDING LIMITATION.

THE TERM "PERMANENT FUND DIVIDEND™ WAS

INCLUDED WITHIN THE TEXT OF THE CONSTITUTIONAL

AMENDMENT, AND WAS USED TO COVER THE PERMANENT FUND

DIVIDEND PAYMENTS PROGRAM.

IF THE DIVIDEND PAYMENT PROGRAM 1S REPEALED,

THEN THE EARNINGS FROM THE PERMANENT FUND CAN ONLY

BE USED FOR:

1. FURTHER CAPITALIZATION OF THE FUND; OR

2. TRANSMITTAL OF EARNINGS TO THE GENERAL

FUND, WHICH IS THEN GOVERNED BY THE SPENDING

LIMITATION.



ARGUMENTS AND OPINIONS TO DATE INDICATE THAT

THE LEGISLATURE CAN MAKE DIRECT APPROPRIATIONS FROM

THE EARNINGS FROM THE PERMANENT FUND FOR SPECIFIC

OPERATING OR CAPITAL PURPOSES, THEN THESE

EXPENDITURES WOULD FALL WITHIN THE SPENDING LIMIT.

TO INDICATE OTHERWISE WOULD BE A CIRCUMVENTION OF

THE CONSTITUTIONAL LIMITATION AND THE VOTE OF THE

PEOPLE.



S Blit Sheffield, Governor
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DEPARTMENT OF LAW
- STATE CAPITOL
OFF/CE OF THEATTORNEY GENERAL E&%ﬁ?é@b’ #6300

February 7, 1983

Gene Dusek, Director of Budget
Office of Management & Budget
Pouch AM .
Juneau, AK 99811 .
Re: Appropriation, limit
questions
Our file: 366-374-83
Dear Mr. Dusek:

You have asked for our opinion concerning issues relat—
ing to the appropriation limit 1imposed by Alaska Constitution,
article IX, section 16. These 1issues are as follows:

(J) Are appropriations to reimburse a municipality for

payment of the principal and interest on general obligation
1 LAt e ey ' oW )
“school construction bonds subject: to the appropriation lim—
it? We believe they are not*

(2) IT the permanent fund dividend law <AS 43.23) is
amended or repealed and another plan for the distribution of
permanent fund innme is enacted, will appropriations to
finance the new distribution program be included in the ap-—
propriation limit or will those appropriations be outside
the limit? Generally, we bexieve that other distribution
plans could qualify-as dividends!™ Howevercertain limita—
tions should be observed to make sure that the new plan sa-—

tisfies the intent of the appropriation limit.

(3) How will the appropriation limit be implemented if



Gene Dusek, Director of Budget February 7, 1983
O ffice of Management & Budget Page £2
366-374-33

anticipated state “revenues®™ afe"“1ess_. than "the 1limit for a
fiscal year? we assume that the appropriation limit will be ;
Napplied with .common sense, to empower the legislature to act”

"without "regard to" allocationsimposed by the appropriation|
% e

-limit when economic conditions dep]ete the state tFeaéury.ﬂ

— = W e -

(4) fHow. will multi-year appropriations be cgynted—for

N - X

purposes of the appropriation limit? jgsWe!believe a multi—
year appropriation will be counted against the appropriation
mlinit for the first year in which it could be expended.

(5) What® i1s the definition of ™"capital* projectl’ as
that term 1is used in the appropriation limit? There is m1ome

r>

v;
history which rsuppo ts .a -liberal interpretation of the term

. . i - o
"capital project.”
l. BACKGROUND
The appropriation Ilimit, Alaska Const, art. 1IX, sec.

16, was drafted during a period of anticipated high revenue
yields fron oil and gas production. In June. 1981, the Alaska De—
partment of Revenue forecast that the state would earn approxi—
mately $4,895,300,000 during FY 82. Revenue Sources. Alaska De —
partment of Revenue (June 1981). That forecast did not 1include
the revenue dedicated to the Alaska permanent fund under AS 37.-
13.010. The revenue actually earned by the state during FY 82 A *

less the permanent fund contribution, was $4,108,400,000. Reve-



Gene Dusek, Director of Budget February 7, 1983
O ffice of Management & Budget Page #3

366-374-83

nue Sources. Alaska Department of Revenue (Jan. 1983). The leg—

islature had exhibited a proclivity for appropriating all avail—
able revenue and more. 1/ Former. Governor Jay S. Hammond intro—
duced SJR 4 during the first session of the Twelfth Alaska Legis-
lature. .'However, the legislature failed to enact a version of
SJR 4 during the first regular session and on June 25, 1981, Gov-
emor Hammond called a special session of the legislature to con—
sider SJR 4. In his address to the legislature, Governor Hammond
cited the following circumstances which required the eractment of

SJR 4:

(@) the FY 82 operating budget 1increased 32 percent
over the FY 81 operating budget;

(2) the FY 82 capital budget increased 127 percent
over the FY 81 capital budget; and,

(3) for FY 82, the legislature appropriated an amount
equal to 59 percent of the total spent for capital projects
since statehood. 1981 S. Jour., FSS Jour. Supp. No. 1, p. 3.

A second free conference committee (FCC) 1initially ap-—

pointed during the regular session met to continue consideration

of SJR 4 during the special session. 1981 S. Jour., p. 1744, A

1/ Thg $1.8 billion contribution to the Alaska permanent fund
Tsec. & ch. 61, SLA 1981 as amended by sec. 68, ch. 92, SLA 1981
and sec".~16, ch. 101, SLA 1982) 1is a continuing operating appro—
priation which literally causes total unobligated appropriations”

to txceed available state revenues for each fiscal, year since en—
actment. - .



, Director of Budget February 7, 1983
Management & Budget Page #4

transcript of the open meetings of the FCC exists and forms a
part of the history of the appropriation amendment (the tran-—
script). However, evident.,from review of the transcript
SagTother _disjcussionsT;concerningthe 1intent of the amendment
were-,conducted outsjde” of open committee meetipgs.. While the
.transcript is helpful, it "presents on”y a partial record of the e
"deliberations of the drafters of the amendment.

The FCC purported to adopt a letter of intent to accom—
pany its report to the house and senate. 1981 S. Jour*, FSS, p.
5. However, the letter of intent 1is not set out in the journal.
A search of tne bill files of the Department of Law yielded a
copy of the missing letter of intent. See Ex. 1.

The campaigns for and agaii. "t adoption of the appropri—
ation limit began in September of 1982. The Anchorage Daily News
criticized the proposed amendment for the following reasons:

(1) the ceiling is too high, revenues will exceed the

limit onlv once before the year 2000; and

(2) the one-third reservation for capital projects and

loan appropriations was included because the legislature
"failed to make the distinction between a wise public agenda
— on which capital projects and loans surely would appear
- and an effectively timeless state constitution - in
which no such spending demands should be dictated.

Anchorage Daily News, Sept. 3, 1982, at Al14, "opinion." The



, Director of Budget February 7, 1983
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Daily News based 1its opinion concerning revenue 1iforecasts on a
report made public by the legislative finance division rf the
Legislative Budget and Audit Committee. Anchorage Daily News,”
Sept. 2, 1982, at 1. On September 17, 1982, the Daily News urged
Governor Hammond to oppose the adoption of the appropriation lim—
it. The Anchorage Times basically took no position on the amend-
ment. However, on October 19, 1982, the Times reported the re—
sults of a poll sponsored by supporters of the amendment. The
poll, conducted the week of September 16-23, 1982, showed that
the amendment was recognized and favored by the public as a
"spending limit." The pollsters asked if the respondents had
heard of the proposed amendment to the state constitution which
sets a limit on 1increases on state appropriations. By a three-
to-one margin, respondents said they were not familiar with the
amendment when it was detcr5.bed as an ™"appropriation, limit."™ An—
chorage Times, Oct. 19, 1982, at A-4. On October 26, 1982, the
Juneau Empire editorialized 1in favor of adoption of the amend-—
ment. Juneau Empire, Oct. 26, 1982, at 4.

During the week of October 24, 1982, the major dailies
of the state published articles on the amendment. Governor Ham—
mond received coverage 1in most of those stories by saying "It P
[the adoption of the appropriation limit] may be our last chance *
to control the juggernaut which otherwise will likely crush us »\ *

into bankruptcy.ll Anchorage Daily News, Oct. 29, 1982 at B3
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On Sunday, October 31, 1982, the Daily News in its forum section,
published an article by Governor Hammond in which he again strong—
ly advocated adoption of the amendment because revenue projec—
tions and the growing vulnerability of the permanent fund com—
pelled him to plead for the support of the people,. Anchorage
Daily News, Oct. 31, 1982, at K3. On the preceding Friday, the
Daily News quoted Pjvemor Hammond as follows: "Don"t let anyone
tell you that passage of Proposition 4 won"t Ulimit spending.”
Under recently revised revenue estimates, passage of the ballot
issue would bar the legislature from appropriating between $80
million and $380 million 1in fiscal 1984 alone. Anchorage Daily
News, Oct. 29, 1982, at B3.

At the 1982 general election, the voters approved the
adoption of SJR 4 by a vote of 110,669 for the amendment and
70,831 opposed to the amendment, State of Alaska Official

Returns by Election Precinct General Election Nov. 2, 1982, Div.

of Elections, Office of the Governor.

Il. EXCEPTIONS FROM THE LIMIT
The appropriation limit contains seven express excep—
tions. Five of those exceptions are for appropriations which are

completely outside the limit and do not require voter approval. <

They include:

@9) an appropriation for Alaska permanent fund divi-
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dends;

(2) an appropriation of revenue bond proceeds;

(3) an appropriation to pay principal and interest, on
general obligation bonds;

(4) an appropriation of money received from nonstate
sources in trust fo- a specific purpose, including revenues
of a public corporation that issues revenue bonds; and

(5) an appropriation to meet a state of disaster de—
clared by the governor.

You have requested our interpretation of exceptions (1) and (3)

set out above.

A. Alaska Permanent Fund Dividend Exception™

The appropriation limit provides: "Except: for appro-—
priations for Alaska permanent fund dividends .. . appropriations
from the state treasury made for a fiscal year shall not exceed
$2,500,000,000...." A question obviously arises as to whether
"Alaska permanent fund dividends™ means only those cash payments
provided to individuals under AS 43.23 or if the word "dividend"”
encompasses other concepts for the distribution of income earned
by the Alaska permanent fund.

We believe the answer™ to your question concerning ap—
propriations for permanent fund dividends depends on whether the

exceptions will be construed strictly or liberally. Usually,
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provisions in a state constitution are construed liberally using
the same rules of construction prescribed for other laws Vith re-
vgard given to the broader object and scope of the constitution as
a charter of popular government. Eghert v. Dunseith. 24 N.W.2d
907 (N.D. 1946); 168 A.L.R. 621. Professor Sutherland explains
the modern view for construing express exceptions as follows:
The older rule strictly interpreted both ex—
ceptions and provisos but today the prevailing
view favors determining the effects of such provi—
sions according to the usual criteria of decision
applicable to other kinds of provisions as well
without the use of any artificial presumptions to
the effect that qualifying Jlanguage should be
strictly construed.
SUTHERLAND STATUTORY CONSTRUCTION &47.11 (4th ed. 1974)(foot—
notes omitted). The FCC did not express an intent to limit this
exception to only appropriations to finance cash payments to in—
d|V|duaIs_Mﬂﬂer AS 43.23.:
The appropriation limit must be interpreted consistent-
dy with the permanent fund amendment contain;-1 in article IX,
section 15. Section 15 provides that the legisxature may dispose
of the income of the Alaska permanent fund "as provided by law."
Each legislature may reexamine existing law and enact different
laws providing for the use of income earned by the Alaska perman—
ent fund. “If section 16 were interpreted so that the exception
tc permanent fund dividends applied only to appropriations to fi—

nance ca”h dividends under AS 43.23, the legislature would essen—

tially be denied the flexibility to adjust to changing philoso-
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whies. concerning the propriety of making cash payments directly
to residents which section 15 expressly reserves to it. 2/ In
interpreting and applying,the constitution, it must be remembered
that the constitution 1is not a Ulifeless or static instrument
whose interpretation is confined to conditions and outlooks which
prevailed at the time of its adoption. Yakus v. United States.
321 U.S. 414 (1944); Warwick v. State, 548 P.2d 384 (Alaska
1976) .

The word "dividend” has no precise legal meaning.
Trustees of University v. North Carolina R. Co., 13 WORDS AND
PHRASES 107 (Permanent ed.); 22 Am. Rep. 671. Webster defines
"dividend™ as follows: "an individual share of something distri—
buted among a number of recipients.” We are not aware of any
legal principle which would preclude the characterization of oth—

er distribution programs as "dividends.™ Rather, the words used

2/ The Thirteenth Legislature may reject direct cash distribu—
tion in favor of a plan which it determines will promote public

purposes more effectively. During the period of consideration

and adoption of the appropriation limit, the permanent fund divi—
dend law was undergoing considerable scrutiny and change by both

the legislature and the courts. The legislature adopted the pro—
posed appropriation limit amendment on July 15, 1981. At that

time the question of the constitutionality of the permanent fund

dividend program as it was then structured was on appeal to the

United States Supreme Court. On June 14, 1982, the United States

Supreme Court 1issued an opinion which fbund the method estab-

lisned for determining the amount of dividends under that program

void because the method promoted discrimination based on length

of residence in the state. On August 13, 1982, amendments to the

dividend law took effect. The people were undoubtedly aware that

the dividend law in effect on election day in 1982 was not chis-

eled in marble.
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by the drafters- of the amendment afford broad latitude to the
legislature to enact new distribution programs which will not be
impaired by the appropriation limit.

It is well-settled law that a provision of a state™
constitution must receive a liberal, practical construction to
meet changed conditions and growing needs of the people. County
of Alameda v. Sweeney, 312 P.2d 419, 424 (Cal. 1957)." Under the
permanent fund amendment, the discretion granted to the legisla—
ture to enact, amend, or repeal the present dividend program un—
der AS 43.23 to meet the growing needs of the people 1is unfet—
tered. However, the operation of exceptions from the appropria—
tion limit must be interpreted consistent with the intent of the
framers of the organic law and of the people adopting it. State
v. Lewis, 559 P.2d 630, 637 (Alaska 1977).

"One important consideration should be <carefully ob-
served.m Mmhe Alaska Supreme Court has found that the purpose of
the existing dividend program is to force the legislature to con-
"sider the reimpositicn of taxes when the decline of oil revenue
"encourages resort to permanent fund income to finance state gov-—
ernment” Williams v. Zobel, 619 P.2d 448, 454 (Alaska 1981),
rev'd 451 U.S. 905 (1982). The people can be expected to vigil—
antly protect their dividends by forcing the legislature to seek
sourced5 other than the permanent fund to finance state govern-—

ment; If a substitute distribution program accomplishes the same
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Apurpose,” it will more Jlikely qualify under the -exception 1in
"section 16. than if it fails to achieve that purpose. If the
constituency benefitted by a dividend is narrow, the dividend may"-
mot]| .\beV;aE dividend ] _ 1iix."the sense intended by the drafters "of
y section 167and the people who" adopted it. Proposals soon to be
considered by the Jlegislature include replacing the existing
distribution to all residents with a distribution of part of the
permanent fund 1income to municipalities and as a substitute for
the existing longevity bonus, and use of a part of the 1income to
finance large capital projects.
th vast majority of the population of the state resides
in or is served by municipal governments. It is also a fact that
we all seek security for our "golden years."-" The constituents of
“these proposals seem broad enough to satisfy the purpose of the
current”™ dividend law?! *The use of permanent fund 1income to fi-
nance large capital projects presents a closer question. The
Acharacter of each project must be considered to determine if it
serves a state public purpose, rather chan a local special pur-
pose. yArdditionally, if the project is viewed as merely an alter—
nate way of financing state government operations, the basic in—
tent of the dividend law might not be served.
We cannot advise with certainty®whether the financing
of larg4 “capital projects with permanent fund income would con-—

stitute a dividend of the Alaska permanent fund for purposes of
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the appropriation limit. Some may argue that the benefits pro—

vided by "public works" projects are too localized to approximate
the benefits provided by the existing dividend law. However * in
State v. Lewis, 559 P.2d 630 (Alaska 1977), the Alaska Supreme
Court decided that "[1]egislation. need not operate evenly in all
parts of the state to avoid being classified as local or spe-
cial.” Lewis at 643. A defiH};e«;nswer J%II coméuﬁﬁly when the
courts interpret article IX, section 16 of the Alaska Constitu—
tion. However, we believe that if the legislature enacts a dis-
tributio:#;}ogram whiéh is. consistent with the intent of the per —

manent fund dividend Jlaw, any appropriation to implement that

program will be exempt from the appropriation limit.

B. Appropriations Required to Pay .the Principal and Inter-
est on General Obligation Bonds ?

Under AS 43.18.100 -- 43.18.133 the state, subject to
available appropriations, reimburses municipalities for the pay—
ment of a percentage of principal and interest to retire general
obligation bonds 1issued by the municipality to finance school
construction costs. Although they h”ve been amended from time to
time, these statutes have been 1in effect since 1971.. You have
asked whether appropriations to retire municipal general oﬁ]iga——

tion debt are within the exception stated to the appropriation
v limit.;:?2.:

The exception reads as follows: "Except for ... appro-
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priations required to pay the principal and interest on general
obligation bonds...." 7"e3Lording”.of the. exception does not spe—
cify whether the bonds must be 1issued by the"state”""to" fJualify?
Later in section 16, the drafters carefully identified "appropri—
ations of money received from a nonstate source....”"™ T®ince the.
drafters could easily have expressly limited this exc”tion”~ta?
state general olligation bonds, an implication can be drawn that
a strict construction Jlimiting the exception to state general
obligation bonds was not intended;"" )

The purpose of the exception recognizes that appropria—
tions to retire general obligation bonds may be to the state"s
"great advantage." Governor®s transmittal letter, 1981 FS3 S.
Jour., p. 16. Presumably the advantage accrues from the state’s
enhanced <credit rating which results in Jlower debt service
charges, for subsequent bond issues. It is probable that the ex-
istence of the school construction debt assistance provisions
of AS 43.18 have the same effect upon the bond rating assigned to
municipalities. The 1identical purpose is achieved by appropria—
tions made to finance the reimbursement program. Less state as—
sistance will be necessary in the future 1f local bond ratings
remain favorable.

There are some considerations which weigh against this
construction. Debt service for general obligation bonds 1is fi—

nanced by a continuing appropriation. AS 37.15.012. General
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obligation bonds are debts of the state secured by contracts
(trust indentures); the impairment of contracts is prohibited by
the state and federal constitutions. The reimbursement program
under AS 43.18 does not transform municipal general obligation
bonds into debts of the state. AS 43.18.130(a)- However, the
financial burden imposed on municipalities, 1if their local tax
effort were eincreased to compensate for the loss of assistance
under AS 43.18, could be devastating tv the local taxpayer. Ac—
cording to the Department of Education, for fiscal year 1984 the
estimated total entitlement for school debt retirement 1is
$36,900,000. This total 1is estimated to increase to $44,300,000
by fiscal year 1988.

Accordingly, we believe that appropriations to retire
municipal general obligation school bond indebtedness under AS
43.18 are "required"” and qualify as an exception to the spending
limit. We believe that the appropriation for school bond indebt—
edness can be represented as a moral obligation of the state for
the following reasons:

(1) the appropriation is made under a statute of gen—

eral application;

(2) the statute has been in effect since 197T; and

(3) the reimbursement program 1is heavily relied upon

by imunicipalities when they establish the local tax effort

necessary to support local bonded indebtedness.
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Ill. "revenue"shortfall

You have also asked how to interpret the appropriation
limit if the amount of state revenues subject to the Ilimit is
less than the amount determined to be the 1limit for a fiscal
year, as provided in section 16. You wish to lavw specifically
how the allocations within the limit for operating expenses and
capital projects would be 1interpreted. As we have indicated,
section 16 imposes an appropriation limit rather than a spending
limit. We have earlier advised that the legislature may mak®
appropriations which exceed available revenues. 1981 Inf. Op.
Att"y Gen. (June 24; J77-159-81). However, oblig: tions may not
be paid under those appropriations unless there is enough surplus
money available in the treasury.

*Theoretically, the amou:.t of anticipated state revenue

vshould have no effect on the operation of the tppropriation lim-
it. However, under AS 37.07.020(c), the governor®s proposed bud-
get may not exceed estimated revenues for the succeeding fiscal
year. /“SO, the amount of surplus revenues anticipated to be
received by the state was an issue hotly publicly debated before
adoption of section 16. The newspaper articles written about the
appropriation limit before the election commonly reftrred to the
amendment as a "spending limit.” These articles were undoubtedly

instrumental 1in forming the voters®™ understanding of the effect

of the proposed amendment.

V*



Gene Dusek, Director of Budget February 7, 1983
Office of Management & Budget Page #16
366-374-83
Section 16 provides, in part: "W]thir1 this limit, at
least one-third shall be reserved for capital projects and 1nan
“appropria:ions[" This wording is"ambiguous'When applied for a
year in which revenue available for appropriations falls short of
the adjusted limit for that year. Under .those circumstances, it
is not clear whether the reservation for _capital~ projects and
loan appropriations is calculated based on the total amount actu-—
ally appropriated for that fiscal year (i.e., less than the lim—
it) or on,,,the limit amount ($2.5 billion) for that fiscal year
adjusted for population and inflation. Apparent ambiguities con-
"tained in the state constitution may be resolved by the contempo—
raneous construction by law or by the administrative agency
*“charg™ with 1implementation of the provision. Amador Valiev
Joint Union High School District v. State Board of Equalization,
583 P.%d 1281 (Cal. 1978).

A review of the FCC transcript reveals no discussion of
the 1intention of the drafters when they used the phrase "within
this lir it.” Revenue projections at the time painted a rosy pic—
ture for the future.- No history 1is available to indicate that
the FCC even considered the effect of the amendment 1f the state
suffers a sharp decline in revenue. Former Governor Hammond was
clearly concerned by the possibility of a spendthrift legislature

with ail-overflowing treasury at its disposal.

Under the circumstances, we believe it would be unwise
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blindly apply the allocations 1imposed by the appropriation
flimit when .conditions impose an--even ,more stringent limit than
intended by the FCC;! 3/ ~ e .appropriation limit drastically-al —
ters the most significant power of the legislaturer:- "the"power
appropriate® The power to enact general law is largely nullified
unless the money to finance enforcement or implementation of the
law is appropriated. CTonsequently, we believe that ah interpret
*tation which restricts the legislature™ power to respond to the "
m''needs of the state during unanticipated periods of revenue de—
cline will not be endorsed by the courts. See State ex rel. Co—
lumbus v. Keterer, 189 N.E. 252 (Ohio 1934). Rather, we believe ,
. that the courts will recognize that the evil which the appropria-;
tion limit was designed to remedy does not exist when revenues
ar™ below the limit; “Under ®hose circumstancesa court would
y ,bly affirm an interpretation that restores the full lawmak-"
ing powers of the legislature to make appropriations in the best
interests of the state. We believe the best way to resolve the

ambiguity is to disregard the one-third allocation reserved for

3/ The reservation for capital projects and loan appropriation
effectively restricts appropriations to finance the* operating
budget without restricting the relative sharo for capital proj—
ects. The operating budget finances all manner of essential pro-
frams for the preservation of the public health, safety, and wel-

are. "Some of these expenditures are for so-called entitlement
programs (aid for families with dependent children, for example)
which for fiscal year 1982 comprised 42 percent of the operating
budget.
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capital projects au". loan appropriations when economic conditions
impose a limit which 1is more restrictive than that set out 1in
section 16. 4/ The literal "languageof the constitution may bev
Siit
22,7
202 (1819). Wre the geﬂgral welfare is involved, constitr.tion—t

al questions should be approached from the pragmatic, rather thua”
-o0l.1"-"-.-Lir-T". . -
from a legalistic point of view. State v. Board of Administra—

tion, 25 So. 2d 880 (Fla. 1946).

IV. ATTRIBUTION OF CAPITAL APPROPRIATION TO A FISCAL YEAR

Another question you have raised is how the words "ap-—
propriation ... made for a fiscal year"” should be applied to ap-—
propriations for capital projects. AS 37.25.020 provides "An
appropriation made for a capital project is valid for the life of
the project and the unexpended balance shall be carried forward
to subsequent fiscal years."” This provision recognizes that cap—
ital projects often span more than one fiscal year before .comple—

tion. The balance of the appropriation remains available in sub-

4/ Another possible interpretation would 1limit the operating
budget allocation for a fiscal year to two-thirds of the total

limit ($2.5 billion) adjusted for inflation and population. This
interpretation is consistent with our earlier observation that
there mty be no relationship between appropriations and revenue.

However, even under this 1interpretation, 1in a fiscal year with
depressed revenues, the one-third reservation for capital proj—
ects 1is meaningless.
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sequent fiscal years and is carried forward to those succeeding
fiscal years. According®""to"the Department of Administration, a;?
of ~une30, 1982, the total of all "carry forward"™ capital, appro-"
priatfg%%HW%s: ‘approximately”. $1,591,000,000/ and the total ofi
all "carry forward" operating-"appropriations :was, $1:;862,000,000
The FCC debated the intent of the limit concerning this
issue. Transcript at 47-55. It is clear that the FCC was aware
that multi-year appropriations are made. There was an attempt by
Representative Hugh Malone to amend the proposal so that a legis—
lature could not appropriate for a fiscal year subsequent to the
upcomirg™"fiscal year. This amendment was not adopted. Senator

Bill ;(ay observed that tha intent of the amendment was to include

only those appropriations which are expended during the fiscal

year. According to Senator Ray, appropriations which remain un—
expended at the end of a fiscal year should lapse. Transcript at
52. Representative Rick Halford interpreted the proposed amend—

ment to make multi-yr.ar appropriations count against the 1limit
each, year because eael: succeeding legislature could amend or re—
peal these appropriations at will. During all of these discus—
sions, no distinction was made between operating and capital ap-—
propriations. However, these comments probably referred only to
multi-year operating appropriations. See JTranscript at 65-66.

V' The debate on this issue discloses that the FCC was

confused about the operation of carry forward appropriations.
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They formulated the $2.5 billion base by taking the fiscal year
1982 appropriation total and reducing that amount by $60 million.
Transcript at 2-5. However, 1982 appropriations were made based
on forecasts of anticipated surplus for that fiscal year, reduced
by expected expenditures for "carry forward"™ appropriations. We
assume, therefore, that the drafters did not intend to count
carry forward appropriations in the limit established for each
fiscal year.

We believe that a commonsense”way to interpret the ap—
propriation limit, which 1is supported by past practice, 1is to
*tount appropriations.that are available for expenditure in a fis-
"cal year only against the limit for the first fiscal year during
which they could be completely expended. This should be done
even if an unexpendedrbalance, is carried forward into the next
fiscaimyear. That balance™must bo considered obligated for the
purposegl of the appropriation limit;7 Unexpended balances of a
prior year appropriation should not be counted with the current
year appropriations in complying with the limit for the .current
year. If the legislature provides that an appropriation may not
be expended until a later fiscal year, the appropriation should
be counted o".ily against the limit for that later fiscal year.

-

VI* DEFINITION OF THE TERM "CAPITAL PROJECT™

The approp iation limit amendment 1introduces the term
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Constitution. This new term causes some concern because a simi—
lar term, "capital improvement,” 1is used in other sections of ar—
ticle IX setting out the general obligation bonding authority for
local governments and the state. There are two Alaska -Supreme
Court cases which address the meaning of "capital improvement.”
See City of Juneau v. Hixon, 373 P.2d 743 (Alaska 1962) & Wright
v. City of Palmer. 468 P.2d 326 (Alaska 1970). The supreme court
did not adopt an all-inclusive definition of capital improvement
in those cases. Rather, the cou™.t concluded that there was noth—
ing in the history of municipal bonding in Alaska or in the min—
utes of the constitutional convention that indicates that the
term "capital improvement”™ was intended to denote projects radi—
cally different than those for which municipalities had been per —
mitted ~to incur bonded indebtedness in the past.

When former Governor Hammond first introduced SJR 4,
the proposed amendment consistently used the term "capital im—
provement." It was not until the second FCC took up considera—
tion of the proposal that the term capital project was used.
Senator Ray defined capital projects to be "what the definitive
judgment of a majority of the legislature determines they are."
Transcript at 22. This was in response to an observation by Rep—
resentative Malone that many appropriations designated as capital

differ little from items set out in the operating budget. Tran-
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script at 21. fFormer assistant attorney general Rodger W. Pegues
explained to the FCC that "we're using the.terw1 capital "proiect~
wﬁich pretty much means the capital budget -;areas wher;w&ga IIIIIII ;re
dealing”with capital 1investment or,, long-term, financing and "thel
bulk of.your spending. That"s a broader term than “*capital® im-
provement.

There appears to be support in the history for an in—
terpretation of "capital project” which includes more objects of
expenditure than "capital 1improvement,” which traditionally has
been limited to public works of a permanent nature. 5/ It": 7is
possible, though, that the two terms will be construed to have
the same meaning. The supreme court left room for the term "cap-—
ital 1improvements™ to acquire new meanings to accommodate the
changing activities of state government. However, the appropria—
tion Iﬂmit implies that a general obligation bond may be 1issued

for capital project. 6/ It is probable that a court would find

that not all capital improvements may be characterized as capital r

5/ In recent years, opinions of the attorney general have some—
what broadened this interpretation to permit the use of bond pro-—
ceeds to finance some unique activities under the Village Safe
Water Act, see Inf. Op. Att"y Gen. (April 2; J-99-078-81); and to

rehabilitate a leased jail facility. See Inf. Op. Att"v Gen
(Mar. 19; A66-398-78). m
6/ Article IX, section 16 provides: "The legislature may exceed

this limit in bills for appropriations to the Alaska permanent
fund and in bills for appropriations in capital projects, whether
of bond proceeds or otherwise, ...." (Emphasis added.) = ---—--—-



Gene Dusek, Director of Budget February7 1983
O ffice of Management & Budget age #23
366-374-83

projects?. ~~_distinguishing factor may be that the constitution
erequires some permanent thing of value to show for the public];:
*debt incurred. A more liberal construction may be warranted when.,

public debt is not incurred”

VI. CONCLUSION
The wording of the appropriation limit does not beginV(

"to live up to the high standards of clarity and simplicity.”
adopted by the original framers of the Alaska Constitution.,
There are many who will regard this opinion as mere justification
to exploit "loopholes”” woven 1into the fabric of the amendment.

However, we hope this opinion will provide the impetus to either,
adopt amendments to clarify the ambiguities noted dr .to ..enact
legislation which interprets the “amendment so that the ambigul —

ties are avoided. We hope this opinion has answered your ques-

m
m

tions.

Sincerely yours, /]?

Norman C. Gorsuch
Attorney General

—7
Jame”™ L. Baldwin
Assistant Attorney General



LETTER OF INTENT

2nd Free Conference Committee on SJR 4

The basic problem faced by Alaska is runaway growth
in spending for state government operations and fox capital
projects. This growth is generated by revenues from resources
which are nonrenewable and finite. Some limitation is there—
fore essential. The constitutional amendment proposed by the
2nd Free Conference Committee will provide a realistic limi—
tation and yet allow, by popular approval, for expenditures
in excess of the limitation for capital projects and for con—
tributions to the permanent fund. Those who favor such expen—
ditures can have no reasonable objection to the. voters deter—
mining which capital projects and contributions are worthwhile
and which are"not.

mThe term.i.Tapital project” is used rather than the
term "capital improvement™ 1in order to have a broader reach.

Capital improvements are pretty much limited to public facil—

- . * . .

ities having . more or less permanent nature. Highways, air—

ports, buildings, and ferries are examples. Capital projects
............ * o). . »S. *

include capital improvements and _Iso othef'expenditures which
require a multi-year, investment or otherwise tend to fall into
the category of capital costs as opposed to day-to-day ex—
pensesI® Computers, large-scale resources inventories, and
"high-cost special equipment and instruments for libraries,

schools, and museums are some examples.

Exhibit 1 - p.1 of 3



In addition to limiting the excess appropriations
to capital projects and contributions to the permanent fund,
the proposed amendment requires bills for capital projects to
be confined to capital projects of the same type. This 1is
somewhat more narrow than the single-subject rule. It will
require projects in a bill to be parts of an-overall system.®
This will inhibit the packaging of diverse projects into one
bill. As a further restraint on logrolling, the bills for ex—
cess appropriations are subject to the item veto, including
the appropriation of general obligation bond proceeds which
are in excess of the limit. Bond proceeds which are not 1in
excess of the limit are not subject to an item veto.

There are three exclusions from the limitation.

Debt service is necessarily excluded. An additional exclu—
sion is provided for appropriations for permanent fund divi—
dends . Non-state money, that is, money received from the
United States or others to. be used for specific purposes,” is
also excluded. This exclusion includes revenue bond proceeds,
the revenues generated by the international airports, and

other public enterprises which operate on revenue bonds. The

first exclusion is required by the federal constitution®s pro—

hibition against impairing contracts. The other exclusions
are provided because the use of the money for those purposes |<
is not a part of the problen. A S

The proposed amendment requires the governor to

cause any unexpended and unappropriated balance to be invested -1



so as to yield competitive rates to the treasury. The words
"as prescribed by law"™ were not included so that the clause
will be self-executing. However, the governor performs all
executive functions in the manner prescribed by law, and the
mtatutes on loan p;ograms and investments will control here so
long as they are consistent with the constitution™s require—
ments .

Additionally, so as to eliminate any reasonable
grounds for opposition by those who wish to relocate the cap-—
ital ,» the resolution includes a transitional measure to ex—
clude relocation costs, if they are approved at the 1982 gen—
eral election, from the requirement of additional voter ap—
proval under the amendment. Another transitional measure
provides for the amendment to take effect beginning with the
budget for fiscal year 1984.

Finally, still another transitional measure places
the mmendment on the ballot again at the 1986 general election

to allow it to be repealed by the electorate should it prove

to be unworkable. If it is unworkable, the people will re—
peal, it. IT it works, they will not.
Sen. Bill Ray Rep. Richard W. Halford
Sen.\?onald E. Gilman Rep. Robdrt H. Bettisworth
Sen. Frank R. Ferguson Rep. -Hugh Malone

- 3 -
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FISCAL NOTE

Bill/Resolution No. HB H
, Title An act repealing the permanent fund dividend program

Requested by House State Affair"s & Finance*- -5 Date 01-28-83

I1. FISCAL DETAIL
Agency Affected Department of Flevenue
Program Category Affected General_Government
BRU, Program, Or Subprogram(s) Affected Enforcement Division
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
Fy 83 Fy 84 FY 85 FY 86 FY 87 Fy 88

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL *
400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC.

TOTAL ~0~ —0-
FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I1l1. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

IV. DATE 01-2G-56 PREPARED BY Mari 1la L. Gemmer, Director
"AGENCY Department ot Revenue e

Original: Legislative Finance PHONE  (907) "65~236C~

ccr Budget and Management

Prii 1 Sponsor (First Legislator Named)
33-001 (Rev. 12/82)

OMB Reviewed by: Glen Price”| A



illle act Kepeanng the Permanent Fund Dividend Program
Requested by Date 1/21/83

Il1.""fiscal detail Hhees, - *
Agency Affected Department of Administration
Program Category Affected General Government
BRU, Program, or Subprogram(s) Affected_

(Note: " If more than one budget component is affected, separate line-
- item amounts and funding for each component in the analysis
section.) -
" EXPENDITURES (Thousands of Dollars) - -
Vr . FYy 83 FY 84\/ FY 85 Fy 86 FY 87 FY 88

100 PERSONAL SERVICES

200 TRAVEL

.300 CONTRACTUAL ........

400 COMMODITIES-.......

500 EQUIPMENT--7 ** o
600 LAND & STRUCTURES----. -

700 GRANTS, CLAIMS, ETC.

TOTAL - (11.0) (@1.5) U2.1) *";r
FUNDING (Thousands of Dollars) -
«
GENERAL FUND (U.0) (1.5 (12.1) "o

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

111, ANALYSIS (See Fiscal Note Preparation Instructions, Section I1I1I)

IV. DATE 1/24/83 PREPARED BY

AGENCY Administration - Finance
PHONE N55-2240

Original: Legislative Finance
cc: e Budget and Management
Prime Sponsor (First Legislator Named) Vy°*

> S mi o



? 1883 THIRTEENTH LFAISLAITJIRB
FISCAL NOTE

legisldF(ef HW «ce hb u

Bill/Resolution No.. o
“Title repealing the permanent fund dividend program

Requested by House State Affairs Committee /mete  1/21/83

Il. FISCAL DETAIL
Agency Affected_ _Revenue
Program Category Affected __ -Ravoaue-Operat-ons
BRU, Program, Or Subprogram(s) Affected Public Services!
(Note: If more than one budget component is affected, separate line-itera
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
Fy 83 FY 84 FY 85 FY 86 FY 87 FY 88

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS ETC.

TOTAL 0. 0. - © —
FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

[11. ANALYSIS (See Fiscal Note Preparation Instruction, Section [Il)

Repeal of the permanent fund dividend program is already reflected
in the Executive Budget.

G oa?
V. DATE 1/27/83 PREPARED BY PA Wall
AGENCY Revenue
Original: Legislative Finance PHONE 465-2393

cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/82)

OMB Reviewed by: Glen Prid



Bill/Resolution Number: HB "1 o TIr

Title: "An act repealing the permanent fund dividend program; and providing”
for an effective date."

Requested by: House State Affairs Committee® Date: 1/27783"

I1. FISCAL DETAIL
Agency Affected. Department of Revenue
Program Category Affected: Revenue Collection and Management
BRU, Program,, or Subprogram(s) Affected": Administrative Services Div.
(Note: |If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands ef Dollars)
I FY 83 | FYy 84 FY 85 FY 86 FY 87 FY 88

100 PERSONAL SERVICES -
200 TRAVEL _
300 CONTRACTUAL o
400 COMMODITIES o _
500 EQUIPMENT -
600 LAND & STRUCTURES -
700 GRANTS,CLAIMS,ETC -

TOTAL -0- | -0- | -0-

FUNDING  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS - 1 - 1
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY
o |

o | o

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 1I1)

The repeal of the Permanent Fund Dividend program has already been reflected in the
Governor®s FY84 Executive Budget.

IV. DATE: PREPARED BY:
1 AGENCY:

Original: Legislative Finance PHONE:

cc:® Office of Management and Budget

Prime Sponsor (First Legislator Named)
33-001 (Rev. 01/83)

OMB Reviewed by: Glen Price



I. REQUEST
Bill/Resolution Number: HB 11
Title: An Act repealing the permanent fund dividend program.
Requested by: House State Affairs Committee Date: January 21TT983

Il. FISCAL DETAIL
Agency Affected: Revenue
Program Category Affected: Permanent Fund, Dividend Fund
BRU, Program, or Subprogram(s) Affected:
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

F FYy 83 I FY 84 | FY 8 | FY 8 | FY 87 I FY 88
| F F
100 PERSONAL SERVICES - i
200 TRAVEL -
300 CONTRACTUAL -
400 COMMODITIES -
500 EQUIPMENT -
600 LAND & STRUCTURES -
700 GRANTS,CLAIMS,ETC -

TOTAL -1 -1 - 1

FUNDING (Millions of Dollars)
GENERAL FUND - 1 -

FEDERAL FUNDS -

OTHER (Specify Source) - - 1 -
I
I

POSITIONS
FULL TIME
PART TIME - 1 - - 1
TEMPORARY -1

I1l1. ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)

The aforementioned amounts reflect no impact since what is propsed 1is, | am
informed by Management and Budget, already implied in the gove nor®s budget.

IV.  DATE: January 24, 1983 PREPARED BY:, Vincent Wright 7/
AGENCY: Revenue - Research

Original: Legislative Finance PHONE:  465-2174

cc: Office of Management and Budget

Prime Sponsor (First Legislator Named)
33-001 (Rev. 01/83)

OMB Reviewed by: Glen Price'



ta*yrs! oo .

Nagka J&ate Plejtelatars

House of Representatives

Committee on Slate Affairs Paxgw
State Ca

itol
Official Business Juneau, Alasﬂa 90811

AGENDA .
DATE: 1/28/83
TIME: 1:00 p.m.
l. Call meeting to Order
A. Note the committee members, present.

B. Welcome those observing the meeting.

C. Remind those who have not signed in to do so. And remind those
giving testimony to speak up and state their name before talking.

1. Announce legislation under consideration:

EO 53 - Creating Office of Budget and Management

HB 11 - Repealing the permanent fund dividend program.

hi

Other notes or reminders:

There is a note in vour file. iSmfe-. to ask Mr. MocDowell from DBM. Lj. <

HSA Form #004



% . Chapter 102

23.085, and %.23.095 as set out in seC 43.23.050(b),
tion of permanent fund dividends durlrt (2) determining the number of permanent fund dividends that would
provisions of AS 43.23 and notwithjtans., n paid during 1982 if sec. 19 of this Act had not taken effect and an

not be enacted into law before the effit. o aate of the number of permanent fund dividends for a prior year under
=V =1.5J.04, and
nont fund for fiscal year 1982 tranaf«—»- (3 dividing the amount determined in (1) of this subsection by
ed for payment of permanent fund dividers stunt determined in (2) of this subsection.
e dividend fund and be used for payrent © \ asq. 25. If secs. 2 -5 and 14 of this Act take effect under the
83 along with the fiscal year 1983 earclrp serytiloni of sec. 27 of this Act, then all other provisions of AS 43.23, as
ferred to the dividend fund, Inch. 21, SLA 1980 and as amended in secs. 8, 10 - 12, and 15 - 17

dend distribution under this section (r it fi* < Act. remain in effect.

AS 43.23 for the years 1979 - 198l. =Sec. 26. Notwithstanding the provisions of AS 43.23.014(c), enacted in
SLA 1980, is repealed. im i of this Act, tAilch require an individual to file an application for
43.23.050(c) are repealed. p .it year permanent fund dividends within one year after reaching 18 years

-014, 43.23.020, 43.23.030, 43.23.040, *i- p H«. an individual may file a claim during 1983 for permanent fund dlvl-
-23.080, 43.23.090, and 43.23.100 are re-  pex for all prior years for which the individual is eligible if that

I-i.rLival has turned 18 years of age on or before the last day for filing an

, 13, and 14 of thio Act are repealed, —mration durirg 1983.
applies only to the determination of the *Sec. 27. Sections 2-5, 14, 23, and 25 of this Act take effect 60 days
ad to be paid in 1983 and applies only I! Kar the date that the United States Supreme Court decides that AS 43.23.010

tributed under sec. 19 of this Act on ot i jrnpid but also decides that AS 43.23.010 would not violate the United
that date, the United States Supreme Ci¥* nweo constitution if the amount of a permanent fund dividend verc doter-

by sccumilated years of residency in the state beginning on or a,fter
ntrary provisions of AS 43.23.030, by 1, 199
of revenue shall give public notice of IS* A g 28, sections 1 and 22 of this Act take effect 60 days after the
dend to be pald in 1983. The careasslcet* L*=f* Crc United States Supreme Court decides that AS 43.23.010 is in-
; because the amount of a permanent fund dividend is determined by accu-
ount of incase of the Alaska permanent f'l sed vyears of residency in the state whether those veers are counted
year 1983 transferred to the dividend f-r- or after January 1, 1979.

-18- 1CS CSSB 842(FIn) am H -19- 11CS CSSB 842(Fin) am NI



| .WhIIJ ur 1uunkter;a m.ive::ujcx Ll Ty / *2
hesrcnsibilitv for Recommendations:

The legislative enactment creating the Alaska Permanent For.d Corporation
mandates that the trustees in their annual report submit their "recommendations
of any needed changes, and any other information the board believes would be of
interest to the Governor, the Legislature, and .the public." (Sec. 37.13 170)

Ondcr present law, this could be the most important contribution by the
trustees. Furthermore, under efficient trust administrntirn while the grantor
(the Legislature) has the responsibility for determining the policy and objectives
of a trust, the trustees (the board) have an obligation to draw cn their
collective experience and submit options and consccuc-nces with decision, in
this case, by the Legislature.

Contrast with Province of Alberta:

when the Alberta legislature created the Alberta Heritage Savings Trust
Fund, they opted to centralise their oil endowment in one corporation with
broad powers and responsibility for all investments in both profit and non-profit
projects, research, loans, etc. Our Alaskan Legislature has made the decision to
use multiple channels through which the oil revenues are directed. These
channels might be broadly classified as follows:

Operating budget
Capital budget
e.g. educational, public works, etc.

3. Grants to municipalities, boroughs and other authorities.

4. Loan programs (including equity participations) for business and housing.

5. Permanent Fund Corporation
Consequences of Multiple Channels:

The fact that we in Alaska have chosen the multiple route concept does not mean
we can escape from the need for coordination and forward planning of various
operations funded basically from a single source. Else we run the danger of:

1. Overlapping, w.ith more than one agency treating the same problem.

2. Kissing objectives, with worthwhile projects not fur.rfed.

.3. Emphasizing the immediate, with inadequate attention to the long-term
concerns.

4. Substituting public funding for existing private sources of capital.

5. Concentrating on state funding rather than public leadership in getting
local participation.

In the absence of a long-term plan, the Legislature has made a commendable
effort to coordinate and arrange the relative priorities during the course of.
the sessions. However, the policy-making body will always perform, best when free

from operating burdpns.



. y . , -
v ,A brief review of the Ferhihe.nt Fund as presently constituted should,

not cr.lv identify possible modifications in the Fund itself, but also
evidence why the Fund needs to be coordinated with alternative avenues for

disposition of oil revenues.

Investment Problems:

1.- Because the investment criteria provide only for money instruments,
there is no hedge against inflation.

2. Clarification of policy regarding disposition of current earnings of
the Fund would be beneficial. The law now provides for a 50 percent dividend
distribution to the people of Alaska. If the other 50percent could be retained
in the Fund, these benefits would accrue:

(@ Longer term investments could be made with higher returns.
(b) 1t would facilitate a partial offset to inflation.
(c) Assuming the residentpopulation of Alaska will increase, it would
help maintain the dividend irate aswell as the per capita assetvalue-
of the Fund.
3. There appears to be no investments in Alaska from the Fund, contrary to

the intent of Sec. 37.13.120 (@) ().

Alternative Investment Concepts:

The Legislature has stated that the Fund "Should be used as a savings device"

and its assets "only be used for income-producing investments." It also mandates
the use of the "prudont-man rule." However, an important fact, which necessarily
affects investment thinking, 1is the prospective site ofthe Fund. Latest Department

of Revenue forecasts estimate the Permanent Fund tobe$28 billions by the year
2000. -

Once the concept is accepted that the oil revenues proceed from one source;
that many of the projects authorized by the Legislature ire in principle a type
of permanent funding for the benefit of all Alaskans; then there is no reason why
the total funding cannot bo split with direct grants or loans and participation
reserved to the Permanent Fund.

For example*, if a hydro-powcr project is deemed worthy from a credit and
public standpoint to be funded by the Legislature (oi through its designated agency)
with 50 percent of the cost as a grant, the other 50 percent could be an investment
by t icePermanent Fund. If the Permanent Fu id charged say 101,. the net cost to
the project would be 5k which wruld probably make it viable and ensure a profitable

return to the Fund.



To offset infration, there must D6 a return {0 the Fund that covers the
CPI (Consumer Price Index) escalation plus a normal return for the use of the

funds. This cannot ccmo from interest alone hut requires ar. equity instrument.

Examples are:

(1) Ownership in real estate. This can be in land with a responsible
builder putting up the improvements. A good example 1is the ownership by the
University of Washington of choice, central core real estate 1in Seattle. or

the state could lease, rather than sell, some of the land received from the
Federal government with rentals to the Permanent Fund. Under proper safeguards,
and with most of the money put up by. strong partners, the Fund could take a
position in improvements such as buildings, parking garages, port facilities, etc.
(2) Marketable stocks. Because of the prospective size or the Fund, some
investment must be outside®of Alaska. Any commitment in stocks should be split
among several 1investment advisories with a satisfactory track record to
ensure competition of performance and reduction in risk and regular grading of
the results.
(3) Ownership in natural resources related enterprises. If the gas line is
built, it will probably involve financing by the owner of the gas, namely, the
major oil companies. If they put their money 1in, there should be little risk to
the Fund by taking a combination position of limited debt ar.d equity. The same
principle and safeguards can be applied with respect to financing the extraction.
of gas liquids or an additional refinery. In addition to the equity features, there
are collateral benefits of getting the project underway and ensuring consistency
in state policies of taxation, regulation, etc.
(4) Public service projects.
(€)) It is well known that intra-state communication rates are substantial I
higher than inter-state. Many areas have inadequate service. While the
state could subsidize operating costs, as it has with respect to television
the Fund could make a lim;tcd equity investment in a satellite with-the
lead company 1i.n this field in Alaska.
() power-.-both hydro and fosil fueled--is needed for public benefit.
If public owned, consider matching funds with loeai authorities. If-
privately owned, the same financial strength from the principal owners
should be rt .e;," id as in the .discussion of natural resources. Already
in this memorandum has been pointed out how a combination of grant ar.d loan
from the Fund can help both the project and the Fund.

(c) Water authorities. While Alaska is blessed with a tremendous natural



s for industry, such as fish processors and future mining

residential. Again, the financing can be by a formula using state

and income to" the Fund. Frequently, such water projects can be tied

in with power generation and transmission.

(d) Transportation. Many communities in Alaska need new or expanded

marinas, harbor improvements, and airports. While the Legislature

may wish to fund these projects through direct appropriation or grants,

local participation would justify need and the Fund could be used for

revenue-producing projects. This was the technique used by both the

cities of Anchorage and Kodiak to finance crane installations at their

respective docks, with ultimate payment coming from Sea Land Corporation.
Investment in Alaska:

The foregoing suggestions provide for enlarged, profitable investment in
Alaska with strong safety factors, an oft-mentioned concern of the public. With
the prospective size of the Permanent Fund, a bold, new approach 1is needed to
have any meaningful investment 1in Alaska. This can be accomplished through real
estate, income-related projects, and public service projects. Again, the size of
the Fund will involve outside investment and the basic principles are equally
applicable to the benefit of the Fund.

Frankly, the Fund should be able to follow the lead of our national 1insurance
companies and make private placements.

Summary:

It is apparent that the investmc it restrictions on the management of the
Permanent Fund can be safely and beneficially modified. In so doing, there should
be coordination with other agencies and disbursements of the Legislature. This
will mobilize the funding capabilities of the state and ensure leadership for
bettqr living.

To put this 1in perspective: if a new arrival in Alaska can step off the plane
and acquire a home with over $30,000 in subsidy by the state in interest during the
life of the Ica®n, should wc not stimulate projects that produce 1income, and at the
same time, benefit a broad section of the Alaskan population, many of whom have

lived here all their life?



* 1t would serve as a national model and show we are responsible custodians of
both our land and our wealth. Thus would we best escape being designated as the
"blue-eyec Arabs"™ of the North.

The very success in the public mind cf our handling the Permanent Fund 1in
coordination with other agencies will 1in the long run determine the amount placed
in the Permanent Fund, especially as the General Fund mav run down.

The interrelationship of all the allocations of oil money strongly supports
the principle of long-range planning and budgeting. We need in the state a five-year
and ten-year budget .of cash outflow, especially capital expenditures. This 1is not
as difficult as may first appear.

There are many obvious benefits:

1. Discipline in thinking and computation.
2. A rational basis for allocation of funds.

3. Freedom from pressures on the Legislature.by lobbyists and special-
interest groups.

4. Furnish the extra time tlo the Legislature to exercise its prime public
policy function.

Recommendation:

It is my suggestion that the Legislature make use of the Board of Trustees of
the Alaska Permanent Fund Corporation to serve in this connection as a review body
in a staff position to the Legislature..

The advantages are as follows:

1. The trustees are completely objective with no authority but their ideas.
All decisions must be- made by the Legislature.

2. This procedure does not disturb existing agencies nor alter the multiple
approach to distribution of the oil money.

3. It gives the trustees something meaningful to do. They could thereby
discharge the responsibilities which che public assumes they have.

4. It is cost effective. There would be no need to hire expensive outside
consultants. The facts and considerations are available . The task could be -
accomplished through existing departments and personnel with mininthl aid and

secretarial help.

Elmer Rasmuson



JAY S.{HAMMOND. GOVERNOR

DEPARTMENT OF REVENUE POUCHS
OFFICE OF WE COMMISSIONER E’EI%IE\EU’(M%Z%H

February 2, 983

The Honorable Mike M. Miller
Alaska State Legislature
House of Representatives
Pouch V

Juneau, AK"99811

Dear Representative Miller:

During my talk last Friday, | alluded tc the fact that there would be
over one billion dollars in bonds (both general obligation and revenue)
sold this coming year. Below is a summary of anticipated sales by agency
and attached is a breakdown of our statistics received from those
agencies involved.

1/1/83 through 7/1/83 through

Agency 6/30/83 6/30/84

Alaska Housing Finance Corporation 350 million 840 million
Alaska Industrial Development Authority 90 million 250 million
Alaska Power Authority none 35 million
Municipal Bond Bank Authority 30 million 45 million
State Bond Committee 80 million none
Total estimated bond sales 550 million 1,170 million

You also asked whether or not the Governor®s alternatives to the
existing Permanent Fund Dividend program would be considered dividends
for purposes of the constitutional State Spending Limit. Those
alternatives, as set out in his Budget Address, are:

Alaska Investment Fund

Revenue Sharing and Municipal Assistance
Longevity Bonus program

Reinvestment in the Permanent Fund itself.

PonpE



The Honorable Mike M. Miller
February 2, 1983
Page 2

The Department of Law is currently researching this matter. It is their
unofficial advice that preliminary research suggests that items 2, 3, and
4 will be considered a dividend. Research is still pending on the Alaska
Investment Fund. As research has not been completed and the Department
has not released an official opinion, you must consider this view
unofficial.

IT there is additional information you need, please do not “estitate
to contact me.

s*

Robert D. Heath
Commissioner of Revenue

RDH:CB:ml1
Attachments

cc: The Honorable Mitchel E. Abood, Chairman
and Committee members
House State Affairs Committe
w/attachments

Glen Price
Management and Budget
w/attachments



Questions submitted to the agencies contacted:

1.

How many millions of dollars of GO and revenue bonds do you estimate
will be sold between 1/1/83 through 6/30/837?

How many millions of dollars of GO and revenue bonds do you estimate
will be sold during FY 84?

What was the interest rate at your last bond sale?

What is the total bonded indebtedness of your agency?



Alaska Housing Finance Corporation

Estimated between 1/1/83 and 6/30/83:
A. Taxable: 150 million dollars
B. Veteran®"s GO: 100 million dollars

C. Tax exempt: 100 million dollars

Estimated during FY 84:

A. Taxable: 500 million dollars (1st mortgage)
15 million dollars (2nd mortgage)

B. Veteran®s GO: 225 million dollars
Note: Authorized to sell 400 million dollars by 12/30/84

C. Tax exempt: 100 million dollars
TOTAL estimated- bonds to be sold: 1,190 Million
A. Taxable: 11.6750 True interest cost
12.6700 Cast of funds

B. Veterans: 8.7273 True interest cost
9.4000 Gout of funds

C. Tax exempt: 10.550 True interest cost
11.220 Cost of funds
The Corporation®s lending activities are:
$2,490,125,000 issued in total

$2,443,615,000 outstanding as of 1/1/83



ALASKA INDUSTRIAL DEVELOPMENT AUTHORITY

Estimated between 1/1/83 and 6/30/83:
A. Revenue: 40 million dollars

B. GO: 50 million dollars

Estimated during FY 84:
A. Revenue: 100 million dollars
B. GO: 150 million dollars

TOTAL estimated bonds to be sold: 340 Million

A. Revenue: variable from issue toissue

B. GO: 11.23 True interest cost (average)

The Corporation®s lending activities are:

GO: $101,325,000 issued in total
Revenue: $310,000,000 issued in total

GO: $ 90,000,0000utstanding as of 1/1/83
Revenue: unavailable at this time



ALASKA POMER AUTHORITY

Estimated between 1/1/83 and 6/30/33:
A. Variable demand rates: none

B. GO: none

Estimated during FY 84:
A. Variable demand rates: none
B. GO: 35 million dollars
TOTAL estimated bonds to be sold: 35 Million
A.  VDR: Tax Exempt Mote Rate + 1/4 of 1% = approx 9% quarterly
Earned interest in investments estimated at 11%
B. GO: Variable rate not tax exempt
Earned interest iIn investments estimated at 13%
The Corporation®s lending activities are:
Variable rate demand notes: $165 Million issued

GO: $35 mill ion issued



Municipal Bond Bank Authority

Note: FY 82 actual was $48,500,000 issued of both types
Estimated between 1/1/83 and 6/30/83:
A. Revenue: none

B. GO: 30 million dollars

Estimated during FY 84:
A. Revenue: 15 million dollars
B. GO: 30 million dollars

TOTAL estimated bonds to be sold: 75 Million

A. Revenue: 10.34 True interest cost

B. GO: 10.34 True interest cost

The r.orporationJs lending activities are:
$130,000,000 issued in total

$122,000,000 outstanding



STATE BOND COMMITTEE

Total State bonded indebtedness (debt to maturity): $1,435,716,090*
Interest Rate at next bond sale: calculate at 9% for 10 year period
Anticipated Sales this year: 80 million dollars

interest rate at last bond sale ($185 M on 10/20/82) at 7.73%

1. Estimated between 1/1/83 and 6/30/83:

Tax exempt: 80 million dollars

2. Estimated during FY 84:

Tax exempt: none authorized excluding the Veteran®s GO Bonds
mentioned in item 4 below.

TOTAL estimated bonds to be sold: 80 Million

3. Tax exempt: 8.73 True interest cost

4. The Corporation®s lending activities are:

Authorized GO Bonds: $1,400,550,500

Issued GO Bonds: $1,319,057,000
Unissued GO Bonds: $81,493,500
Outstandi ng; $1,007,898,000

Note: The ,74 figures do not include the November, 1982 authorization of
400 million to purchase mortgages for qualifying vets as these are
mortgage revenue bonds (see AHFC report) which are, however,
unconditionally guaranteed as a general obligation of the State. $50
million of these were sold 1/26/83






FISCAL NOTE

. REOUEST
Bill/Resolution Mo. House Bill No. 11! L
« Title "An Act repealing the permanent fund dividend program; and
Requested bv House State Affairs Date 1-16-83 "providing
for an '
1. FISCAL DETAIL . effective date
Agency Affected Office of the Gove”no-T-
Program Category Affected Division of Elections
BRU, Program, Or Subprogram(s) Affected p-iy-ic-jon ~f rigptions
(Note: If more than one budget component is affectea, separate line-item
amounts and funding for each component in the analysis section.)
EXPENDITURES (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
100 PERSONAL SERVICEL
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.
TOTAL -0- -0- -0- -0- ~0- -0-
FUNDING (Thousands of Dollars)
GENERAL FUNL'
FEDERAL FUNDS
OTHER (Specify Source)
POSITIONS None
FULL TIME
PART TIME
TEMPORARY
[11. ANALYSIS (See Fiscal Note Preparation Instruction, Section Ill)
No additional fiscal impact 1is anticipated. The Division of
Elections already prepares a microfiche listing of all persons
who have registered to vote in this state. This list 1is
generated from a magnetic tape compatible with Department of
Administration data processing equipment.
V. DATE 1-18-83 PREPARED 3Y Danith D. Arnoldt . Deputy Pi *per.tnr>

AGENCY Office of the Governor. Div. of Electic
Original: Legislative Finance PHONE 586-6181
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/82)




LFr-ISEATURE 8?

FISCAL NOTE 0 Expenditure Type
| | Revenue Type

I. REQUEST
Bill/Resolution No. he 11
3*™ 6— An Acl repealing the permanent fund Hiv-Mont- p-mg-ram.
Requested by House State Affairs Date 1-19-83
[I. FISCAL DETAIL
Agency Affected,. Department of Public Safpfv

Program Category Affected Life and Property Protection

BRU, Program, Of Subprogram(s) Affected T)riwr/Vp}n>lp Sprvirpa

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 Fy 87 Fy 88

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC

TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS n
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIMS ©
TEMPORARY

[11. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

This would have no fiscal impact on Division of Motor Vehicles.

Office of "lanaga7x™""(nd Budget
Reviewed by: MikefMaher, Program Budget Analyst
Division of Budget Review

[V. DATE January 1Q, IQR3 PREPARED BY Bill Brown Phone 46S5-4335
DIVISION Motor Vehicles Initials r
Orlglnal Leg|slative Finance <« DEPARTMENT OF PUBLIC SAFETYfA~t/Initials
get and Management * ~T7 I M
Prime Sponsor (First Legislator Named) y

33-001- (Rev. 12/82)



NOTE REGARDING THE FOLLONING FRAVE(S) ON FUCROFIUL:
COVPLETE DOQUIB™IT IS AVAILABLE IN CRIGINAL FILES,
TITLE PAGE ONLY HAS BEEN FILfED.
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ATATF OF Al AFKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill Me: 20 Date on Bill:

I111le: "An Aot_re HitiH.q tQ..the-_reSPOnsibil ities Of the APPf: Pst.ah.
Sponsor: m .M. Miller and Duncan
Requestor: . "~

standards of rnnHnrt

1. Estimated fiscal 1impacts on:

a. Expenditures:
(Thousands of Dollars 1

Fy 83 FY 84 FY £5 FY 86
Capital
Ooeratina 399.5 - 415 .1
Total 399.5 392.5 416.1
b. Revenues:
"JRevenue 1 . ) I |

2. Source of funds to offset ?iscal 1impact of bill:

rl

3. Assumptions:

All figures areir, addition to the Governor®s Request for $590.6 which provides 6 F/T

and 3 P/T positions for the APOC (under the three existing laws)in FY 84. FY 85 and 86
are based on an inflation factor of b%, Since the task of working with municipalities
and REAA School Districts is too large to be accomplished within the one year allowedfor

those entities to enact their own codes, substantial travel is anticipated for successive
years.

4. Disclaimer:
This statement has not been reviewed by the OMB in the Office of the Governor.

Prepared By: Phone: ?76-4176

Division: Alaska Public Offices. Commission Date: sm/ftt
Approved by Commissioner™/~Vj~r-; L - Parte: 3/ N N v3
Department: Administration cL_

5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
Copy to Requestor 2/8/83



HB 20 2/24/83 APOC Fiscal Note

The FY 84 total of $399.5 includes an RSA of $100.0 with the Department of
Law for the services of a senior attorney, three new positions for the Alaska
Public Offices Commission as well as funding to reclassify three existing positions,
and increased travel and services to address the bill"s applicability to munici—
palities and REAA school districts.

100 - Personal Services . $154.9

New: Assistant Director, Range 23
Research Analyst IlI, Range 16
Secretary, Range 12

Re-class: Executive Director from range 24 to 26
Assistant Director from range 21 to 23
Administrative Assistant Il from range 14 to 16

200 - Travel $ 32>4

4 additional Commission meetings 0 $3,220
Municipal information 2 compliance $15.0
Council on Governmental Ethics $4.5

300 - Contractual $186.8

Printing (RSA) $10.0

Telephone  $7.2

Word Processor Modum $1.4

Office Space (RSA) $25.2

Public Information $25.0

Data Processing (RSA or Contract) $18.0

Dept, of Law (RSA).$100.0 - includes $19.5 one-time
Attorney, range 24 & 1/2 time Sec., range 10/10 mo. $63.5
Municipal travel, $7.5; services, $8.0; commodities, $3.5;

equipment, $17.5

400 - Commodities $ 3.0

500 - Equipment (one-time items) $ 22.4
Word Processor/terminal, $17.9

FY 84 total - $399.5

FY 85 total $392.5

Delete $41.9 in one-time items from FY 84; add $12.7 to cover
2 months of Dept, of Law salaries, multiply by 1.06 to add
inflation factor of 6%.

Fy 86 total . $416.1
Mjyltiply FY 85 by 1.06 for an inflation factor of 6 %.



Public
0fficia

(standard”

of conduct)

INTRODUCTION OF BILLS (House)(cont"d)

HB 19 (cont'd)
after Governor's signature).

Introduced January 17 and referred to Health, Education and Social
Services, then to Finance.

HOUSE BILL NO. 20. By M.M. Miller, Duncan, Zharoff, Davis,
McBride, Szymanski, Wendte, Koponen, Malone, Larson,

Clocksin, Goll, McBride, and Vaska. Amends AS 39 (Public
Officers and Employees) by adding a new chapt ~ (AS 39.49)
outlining standards of conduct for public officials. Rewrites
sections of law pertaining to the Alaska Public Offices Commission
(APOC) , expanding its powers in regards to conduct of public
officials.

New standards of conduct would prohibit solicitation of gifts and
abuse of office by a public official. Also outlined are various
situations wherein conflicts of interest could arise and procedures
to be taken by, the state or muricipical official in order to comply
with state law.

New powers given to the Alaska Public Offices Commission (under AS
15.13, State Election Campaigns) provide the Commission administer
Jlaws relating to standards of conduct (AS 39.49), conflict of

v interest (AS 39.50) and regulation of lobbying (AS 24.45). The

Commission has the power to issue advisory opinions on violations
of standards of conduct, hold hearings and determine if there is
sufficient cause to believe an official should be removed from
office. The Commission may also assess civil penalties for
violations of AS 24.45 AS 39.49 or AS 39.50. Provides the
Commission may pursue appropriate legal remedies for violations,
including criminal prosecution.

Provides the standards of conduct apply to state officials on the
effective date of the bill (July L, 1983), and to municipal public
officials July 1, 1984, wunless the municipality adopts standards of
conduct for its officials, submits the standards to APOC, and APOC
determines the municipal standards are substantially similar to
those adopted under AS 39.49. APOC shall consider municipal
standards based on the size of the municipality, recent budgets,
procedures adopted for the regulation of fiscal procedures, ;.ad
other matters submitted to the Commission by the municipality.

Repeals AS 15.13.045 (State Election Campaigns. Investigations,
hearings.); AS 15.13.130(6) (current definition of
"municipality”"— replaced in new sections); and AS 39.50.090 (a) -
(e) (Conflict of Interest. Prohibited Acts— does not repeal AS
39.50.090(f), prohibiting a municipal official from representing a
client for a fee before the municipal body he represents).

Provides Act takes effect July 1, 1983.

Introduced January 17 and referred to State Affairs, Judiciary,
then to Finance.



THE LEGISLATURE OF THE STATE OF ALASKA
THIRIZENTK LEniSLAIDRE

FISCAL NOTE

I. REQUEST
Bill/Resolution No. HB 20
Title "An Act relating to the responsibilities of the Alaska Public
Requested bv Representative Abood Date 1/1Q/M

Offices Commission; establishing standards of conduct for public

Il. FISCAL DETAIL officials; and providing for an effective date."
Agency Affected Denartmpnt- nf tptj

Program Category Affected, Leg.q.1 Sprvfrpg

BRU, Program, Or Subprogram(s) Affected Legs! Services -

(Notei If more than one budget component is affected, separate line-itera
amounts and funding .for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FyY 83 FY 84 FY 85 FY 86 Fy 87 FY 88

100 PERSONAL SERVICES '
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC.

TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND ° r
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

.11, ANALYSIS (See Fiscal Note Preparation Instruction, Section IIIl)

Although additional work may be caused by enactment of this bill,
the department does not believe additional attorney level
resources will be needed. The department does note that the FY
84 budget requests, for both the APOC and Law, provide for addi—
tional 1investigative resources at the Associate Attorney level
which will be definitely needed if this bill 1is approved. It is
anticipated that, for the time being, any new litigation related

to this bill will occur at various locations and be handled by
the existing attorney staff.

IV. nATE .T*pnary loai __ PREPARED BY Richard |. Peguesi. )Dir. Adm. Svcs.
agency Department..of Law

Original: Legislative Finance PHONE N65-3672

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33*001 (Rev. 12/82)

OMB Reviewed by: Guy Bep” A



Official Busineu

flasks JMiaie fiilegtslaiure
House of Representatives

January 10, 1983 3uP“< ?.pll
Juneau, Alaska 99811

TO: Representative Mike Miller

FROM: Michael Ford, Counsel JAN 17 1983
House Minority

RE: Conflicts of Interest HB 20)

This bill as you knew is identical to the one passed out of the
House Judiciary Committee in the first session of the twelfe Alaska
Legislature. The bill in essence creates standards of conduct for
public officials, as well as setting up a system for disclosing
conflicts that do occur. A commission is also created to accept and
initiate complaints concerning violations of the conflicts law.

The major point to hear in mind is that the bill covers all "public
officials™, which includes members and employees of the legislature,
appointed officers and employees of state agencies and municipalities,
and the Governor and Lieutenant Governor. Only Judicial branch e
employees are nor. included. The bill is in two major parts, the first
being the ethical standards and theiroperation, the second being the
administration of the law through theCommission. Each part will be
addressed in turn.

The standards to be applied to public officials is contained in
section two of the bill. Specifically, gifts are prohibited where given
to influence or reward an official action. Under the hiding abuse of
office, a list of specific conflicts is set forth, which are proscribed.
These include using public office to benefit a member of the household,
soliciting or accepting compensation for performing official duties, and
using public equipment or facilities for private or campaign purposes.

The conflicts section of the bill sets forth those circumstances
under which a public official cannot act, without violating the law.
This section however does contain an escape clause for both public
officials and officials of municipalities. By disclosing the conflict,
and in some cases doing so in writing, the official can take action
without breaking the law.

The remainder of the bill sets out the structure of the
Commission that will administer the law. The existing A.P.0.C. 1is given
the responsibility fAr enforcement and administration. Of note is the
power to issue an advisory opinion at the request of a public official,
as well as the power to issue a determination that a wilful violation of
the conflicts law has occured.

Finally it should be noted that municipalities may avoid coverage
of this law by adopting "substantially similar"” standards of conduct
within one year of the effective date of this bill, which is July 1,
1983.



. JAY S. HAMMOND, GOMHOR
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DEPARTMENT OF LAW

POUCH K - STATE CAPITOL
OFFICE OF THEATTORNEY GENERAL %ﬁ%é‘é;”(ms“a%l

December 3, 1982

Hon. Jay S. Hammond

Governor

State of Alaska
Pouch A

Juneau, 99811

Re: Conflict of interests
Our files: 366-255-83, 366-286-83
A66-393-81, J66-457-81
Dear Governor Hammond:
l. INTRODUCTION
Seven situations have been brought to our attention
which require analysis of the law of conflict of interests. We
address this opinion to you because of the statewide importance
of these questions and because of the profound implications of
our remarks for all officers an< employees of state government
At the outset we must emphasize our key theme. The
fact that there may be no conflict of interests statute that
makes a particular course of conduct criminal or otherwise iIm—
proper does not mean that it is legal. A transaction may not
violate Alaska®s criminal conflict of interests law, AS 39.50.-
090; it may not even violate any one of a dozen civil statutes
which prohibit conflicts of interests in specific agencies; yet

it may still be illegal. By this opinion, we hope to make state

officers and employees aware of an ethical code which 1is not in



Hon. Jay S. Hammond, Governor December 3, 1982
366-255-8.3, 366-286-83, Page /2
A66-393-81, J66-457-81
the Alaska Statutes but which 1is in force in Alaska: the common
law. Unless and until the legislature puts a different body of
enacted law in 1its place, the common law of conflict of inter—
ests, as declared by the courts, prescribes the standards of con-—
duct which must be followed by all state officers and employees.

The common law provides, generally, that public offi—
cers and employees are trustees of the people, and as such they
are forbidden to have outside interests which conflict with that
trust; they not only may not, as public officers, make decisions
to benefit their own private businesses (or influence other pub-—
lic officers to do so0) , but they must avoid even the appearance
that they have engaged in self-dealing or attempts to infi« unce
official decision-making for their private advantage. Where
there is the fact or appearance of 1impropriety, the courts will
declare the <contract, transaction, or decision void unless a
statute permits the action in question, and this result cannot be
avoided by the expedient of letting a "disinterested" colleague
or subordinate make the decision.

The questions which prompted this opinion are related
below. Our analysis follows thereafter.

First, may a legislator, or his or her company, con-—
tract with the state to provide the state with goods or services?

The answer 1is no.

Second, may a legislator, state officer, or state e:n-



Hon. Jay S. Hammond, Governor December 3, 1982
366-255-83, 366-286-83, Page if3
A66-393-81, J66-457-81

ployee receive a loan from the state? The answer with respect to
educational and residential loans is a qualified yes. Because
educational and residential loan programs have relatively rigid
requirements and loan ceilings, there 1is much less opportunity
for improper influence; thus, state legislators, officers, and
employees may receive such loans. However, it would be 1incumbent
upon the applicant/lendee to insure that no one takes any step
which might be viewed as an attempt to influence the administra—
tors of the program in their evaluation of the applicant./lendee"s
application and their administration of the loan. Commercial
loans are much more questionable transactions which we will dis—
cuss bhelow.

Third, may a legislator vote on a bill which will inure
to the.financial benefit of the legislator? The answer 1is yes,
unless the legislator®s interest is peculiarly personal, such as
when the bill benefits only a tiny class of which the legislator
is a member, or when the bill concerns a project on which the
legislator, or the legislator®s company, 1is a contractor.

Fourth, may a director of a state corporation, board,
or commission which 1is governed by no specific conflict of inter—
ests statute hold that position if he or she 1is also an officer,
manager, or large stockholder of a private company which has en—
tered into contracts to provide the state with goods or services?

If the director"s company has a contract with an agency of state



Hon. Jay S. Hammond, Governor December 3, 1982
366-255-83, 366-286-83, Page M
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government different from the agency in which the director
serves, and if the likelihood that the two agencies will interact
on other than routine, ministerial matters is small, there would
be no conflict. If, however, the director"s company has con—
tracts with the agency in which the director serves, the director
must divest himself of his private holdings or resign his direc—
torship; otherwise, any contracts his company executes with that
agency would be void.

Fifth, may an officer of the Division of Minerals and
Energy Management of the Department of Natural Resources (DMEM)
own a mineral claim, an interest in a mine, or an interest in the
products of a mine on land under state jurisdiction? Ownership
of such interests is not prohibited under AS 27.05.010 wunless
DMEM is engaged 1in an "investigation" described in AS 27.05.010
-- 27.05.070. However, the common law does prohibit the owner—
ship of such interests: A conflict of interests would exist be—
cause the officer (or the officer®"s subordinates) would be re—
quired to review and approve the officer®s filings with DMEM con—
cerning the officer"s mining interests. In addition, the officer
would have a substantial voice in the department®s land use clas—
sifications, which could inure very much to the officer®s benefit
were he an actual or potential investor in mineral claims on land
subject to state regulation.

Sixth, may an inspector in a state regulatory agency
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A66-393-81, J66-A57-81

sell the right to use a process the inspector developed and pa-—
tented to companies whose plants he 1inspects? The answer 1S no.
Neither may that inspector obtain a state grant to test the pro—
cess in plants which he 1inspects.

Seventh, may a person with an interest in a business
that has a contract with the state be a member of the board of
the Alaska Resources Corporation (ARC)? The answer 1isa quali—
fied yes. A member is forbidden to acquire any conflicting in—
terest after joining the board. AS 37.12.065(b). Concerning
interests which a member holds and held before joining the board,
there are two answers: First, 1if the contract is with an agency
other than ARC, and if that other agency has only routine, minis—
terial contacts with ARC, there 1is no conflict. Second, 1if the
contract 1is with ARC, the board member must abstain from voting
and take no formal or informal part in discussions of ARC"s poli—
cies or actions toward the business in which the member has an

interest. Id.

11. THE ROLE OF THIS ATTORNEY GENERAL
The attorney general is the chief legal officer of the
state and "the legal advisor of the governor and other state of—
ficers.” AS AA.23.020 (a). As such, he 1is duty bound to assist
the governor in "the faithful execution of the laws.” Alaska

Const., art. 1I11, §)6 These Qlaws include the common law of
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conflict of interest, see AS 01.10.010; the constitutional re—
quirements that "[no] appropriation of public money [be] made
except for a public purpose,”™ and that "[n]Jo obligation for the
payment of money shall be incurred except as authorized by law."
Alaska Const., art. IX, §§ 6, 13; and AS 39.50 concerning con—
flicts of interests.

The attorney general performs this function by prose—
cuting legal actions, AS 44.23.020(b)(1), and furnishing written
legal opinions. AS 44.23.020(b)(4). The attorney general is
also empowered to bring an action to recover state funds which
were illegally paid or paid to a person not authorized to receive
them. AS 37.10.090. Short of court action, the attorney general
may advise against an agency course of action which he believes
is against the public interest. See Mobil O0il Corp. v. Kelley,
353 F. Supp. 582, 586 (S.D. Ala. 1973), aff"d 493 F.2d 784 (5th
Cir. 1974). Indeed, the attorney general 1is duty bound, 1in the
service of the public interest, to give such advice, even in the
face of objections from client agencies, officers, or legisla—
tors. D"Amico v. Board of Medical Examiners, 520 P.2d 10, 20
(Cal. 1974)(In Bank); Commonwealth ex rel. Hancock v. Paxton, 516
S.W.2d 865 (Kv. 1974). The first allegiance of the attorney gen—
eral is to the public interest. 1d.

In this opinion, we advise on various courses of ac—

tion. This advice is based upon our best reading of the case law
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and our conviction that, were the specific situations presented
to a court in a lawsuit, particular outcomes would follow. This
is not a certain prospect: as will be made clearer below, we
are, with few exceptions, dealing not with specific statutes but
with the common law, a general and changing body of principles
developed and applied by courts over the centuries. Our conclu—
sions are based upon what we believe a court would do given those
general principles, prevailing public policy, the public inter—
est, and the continuing silence of the legislature in this area
generally. Thus, this memorandum is a prescription for agency
action 1in the face of conflicts of interests not addressed by
statute, and a guide for legislative action should the agency or
court resolution be unsatisfactory to the legislature.

State agencies, officers, and employees should heed ad—
vice in this memorandum until ordered to do otherwise by a court.
See Gray v. Main, 309 F. Supp. 207, 220 (M.D. Ala. 1968); State
v. District Court of Mayes County, 440 P.2d 700, 707 (Okla.
1968).

I11. STATUTES AND COMMON LAW PRINCIPLES
There are more than a dozen provisions dealing with
conflict of 1interests scattered through the Alaska Statutes.
Only AS 39.50 applies to state officers generally. One of that

chapter™s purposes 1is "to discourage public officials from acting
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upon a private or business interest in the performance of a pub—
lic duty,”™ AS 39.50.010(a)(1), and it declares that "public of—
fice is a public trust which should be free from the danger of
conflict of interest.” AS 39.50.010(b)(1). Its main feature is
its disclosure requirements. E.g., AS 39.50.020. The chapter®s
only prohibitions are contained in AS 39.50.090, subsection (a)
of which provides:

No public official may use. his official position

or office for the primary purpose of obtaining

financial gain for himself, or his spouse, child,

mother, or father, or business with which he is
associated or owns stock.
Violation of this subsection is a crime, AS 39.50.090(d).

Other Alaska conflict statutes incorporate AS 39.50 by
reference, 1/ or impose other limitations. 2/ The other limita—
tions range from a simple prohibition on the employment of close
relatives, AS 14.14.140, to a duty to divest oneself of the con-—
flicting interest or suffer forfeiture of one"s office. AS 42.-
07.061.

The statutes mentioned above speak only to a relative

handful of government agencies, boards, corporations, and commis—

sions. 3/ In some cases, the statutes prescribe rules of conduct

1/ Aj 24.55.310; AS 46.12.090.

2/ AS 08.88.391; AS 14.14.140; AS 18.55.080; 18.55.500; AS 21.-
T76.040; AS 24.20.291; AS 27.05.020; AS 37.12.065(b); AS 38.06.-
035; AS 42.07.061; AS 44.07.330; and AS 44.88.180.
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for officers of state agencies, but offer no guidance for employ—
ees. 4/ There remain hundreds of conflict situations to which no
Alaska conflict legislation 5J pertains except as AS 39.50. 6/ :
It is well-settled in the federal courts, particularly
with regard to criminal sanctions for bribery and fraud, that the
existence of criminal statutes (such as AS 39.50.090) does not
extinguish the common law rights and remedies which would ordi—
narily exist. United States v. Kearns, 595 F.2d 729, 732-733
(D.C. Cir 1978); Continental Management, 1Inc. v. United States,
527 F.2d 613, 620 (Ct. CI. 1975), and cases cited therein. We
believe that the same rule would apply in Alaska: AS 39.50 will
not be held to repeal, amend, or preempt the common law of con—
flict of interests which will apply "unless and until the Alaska

legislature acts to modify it." Surina v. Buckalew, 629 P.2d

4/ Compare AS 21.06.040, AS 27.05.020, and AS 44.07.330 with AS
74.88.180, AS 46.12.090, and AS 48.55.500.

5/ Personnel Rules 13 12.0 and 13 16.0 apply to most executive.
Franch personnel and prohibit conflicts of interests 1in terms
which essentially incorporate the. standards of the common law.

96 AS 39.50 governs the conduct of very few persons. AS 39.50.-

. O(a)( ) limits the chapter®s scope by excluding officers or
employees below the director level from the coverage of the pro—
vision. There remain outside the coverage of the Act deputy di—
rectors 1in the. executive branch, assistant attorneys general,

appointive officers of the legislative branch (including legisla—
tive assistants) , non-juclicial officers of the cburt system, and
all subordinate employees of these agencies. Thus, fully "0 per—
cent of state officers and employees are beyond the reach of the
criminal sanctions in AS 39.50.090(a).
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969, 973 (Alaska 1981). Thus, a person may act illegally without
violating the criminal 1law, and serious non-penal consequences
may follow.

Neither 1is it possible to formulate a rule of adminis—
trative decision for a given situation by analogy, based upon
legislative pronouncements with respect to other agencies, for no
consistent policy is apparent from an examination of the various
statutes. One statute lays down no other rule than that school
boards may not hire close relacives of the board members, AS 14_-
14.140, and even that rule may be waived by the commissioner of
education. Id. Thus, on Jlocal school boards, were it not for
the common law rule and AS 39.50.090(a), a board member could let
a contract to himself. 7/ In another agency, the law provides
that a board member may not vote on a contract with his own firm
or one in which he holds a "direct"” ownership interest, but he
need not divest himself of the interest. AS 44.88.180. In still
other agencies, such 1interests are prohibited and the officer
must dispose of the interest or forfeit the office. AS 42.07.-
061. See AS 21.06.040; AS 24.20.291; AS 27.05.020; AS 38.06.035.
From this range of solutions, no overriding general policy pre—
scription 1is apparent for the guidance of public officers and

employees.

2/ A stricter rule applies to regional school boards. AS 14.-
08.131.
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Host conflict of interests situations 1in Alaska are
covered not by statute but by the common law. Judge Wickersham
described the common law in In Re Burkell, 2 Alaska 108 (D. Alas—

ka 1903):

The common law 1includes those principles,
usages, and rules of action applicable to the gov—
ernment and security of person and property which
do not rest for their authority on any express and
positive declaration of the will of the Legisla—
ture (1 Kent"s Com. 533); a system of elementary
principles and of general judicial truths which
are continually expanding with the progress of
society, and adapting themselves to the gradual
changes of trade and commerce and the mechanic
arts and the exigencies and usages of the country
(Pierce v. Props. Swan Point Cemetery, 10 R.I.
227, 14 Am. Rep. 667).

Id. ctt 117. See Howard v. Pfeifer, 443 P.2d 39, 44 (Alaska
1968). In Alaska, the common law controls judicial decision—
making "unless and until the Alaska legislature acts to modify
it.” Surina v. Buckalew. See AS 01.10.010.

The common law of conflict of interests 1is clearest in
the case of a contract made by a public officer who will, as a
private person, benefit from the contract. The most comprehen—
sive discussion of the typical situation, the controlling rule,
and the underlying public policy is found in Beebe v. Supervisors
of Sullivan County, 19 N.Y.S. 629 (App. Div. 1892), aff'd 37 N.E.
566 0J.Y. 1894):

At the time of his employment (by the board
of supervisors as ;he board"s attorney in several
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collection matters] , the defendant Anderson was a
member of the board of supervisors. They were the
agents of the county of Sullivan, and as such had
no right to enter into contracts for their own
benefit with their principal, the county of
Sullivan. They are trustees, and have no right to
enter into contracts with each other at the
expense of those for whom they are acting, and
whose interests they are bound to guard and

protect. The 1illegality of such contracts does
.not depend upon statutory enactments. They are
illegal at common law. It is contrary to good

morals and public policy to permit municipal offi—
cers of any Kkind to enter into contractual rela—
tions with the municipality of which they are of—
ficers; and this principle applies with particular
force to members of a board like the board of su—
pervisors, which not only makes the contract, but
subsequently audits the bill.

But it is said that in the case before us the
supervisor who was employed did not vote on the
guestion ox his own employment, or upon the audit
of his bill. That does not cure the evil. The
influence upon fellow members 1is the same. His
Co.. .ituents are entitled to his judgment in mak—
ing contracts, to his scrutiny in passing upon
accounts, and to his wunbiased and disinterested
efforts in both; and he cannot make the violation
or neglect of the duties he owes to his constitu—
ents the means of validating an otherwise 1illegal
act. He cannot put on and off the garb of a pub—
lic official, and discharge or refuse to discharge
the duties of his trust, at will, and as best sub-—
serve his private interests. He 1is a part of the
board of supervisors. Its act is his act; and he
cannot, as a supervisor, make a contract with him—
self as a private citizen.

Id. at 630 (citations omitted).

IV. THE PROCESS OF COMMON LAW ADJUDICATION
In the absence of legislation, 1t is the task of the

courts, with the assistance of the attorney general, other mem-
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bers of the bar, litigants, and amici curiae, to apply common law
principles and policies articulated by the Beebe court and hun—
dreds of other courts and commentators before and since. The
task 1s a difficult one because, with the exception of the self-
dealing public officer situation just described, the law 1iIs no:
settled; the courts must reason from the situations already ad-—
dressed by the courts to solutions for new questions presented.

For this undertaking the common law is well-suited, as
Chief Justice Lemuel Shaw noted in his classic description of the
process:

It is one of the great merits and advantages of
the common Jlaw, that, instead of a series of de—
tailed practical rules, established by positive
provisions, and adopted to the precise circum—
stances of particular cases, which would become
obsolete and fail, when the practice and course of
business, to which they apply, should cease or
change, the common law consists of a few broad and
comprehensive principles founded on reason, natur—
al justice, and enlightened public policy modified
and adapted to the circumstances of all the par—
ticular cases which fall within it.

Another consequence of this expansive charac—
ter of the common law is, that when new practices
spring up, new combinations of facts arise, and
cases are presented for which there 1is no prece—
dent in judicial decision, they must be governed
by the general principle, applicable to cases most
nearly analogous, but modified and adapted to new
circumstances by considerations of fitness and
propriety, of reason and justice, which grow out
of those circumstances.

Norway Plains Co. v. Boston & Main Railroad, 1 Gray (67 Mass.)
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263 (1854), reprinted in Hart and Sacks, The Legal Process:
Basic Problems 1In The Making And Application Of Law (1958) 386-
395. 8/

It is our task to begin with the legislative solutions
to determine if any statute answers any of the conflict questions
posed. Failing that,, we must turn to the common law and, begin—
ning with the first principles, reason to the conclusion the
courts would likely reach given the facts, judicial precedent 1in

analogous cases, and prevailing public policy.

V. LEGISLATOR CONFLICTS

Two questions are presented concerning potential legis—
lator conflicts: First, may a legislator, or his or her firm or
business, contract with the state to provide the state with goods
or services? Second, may a legislator receive a state loan?

The first question does notconcern classic self-deal—
ing, the letting of contracts by an official to himself or his
relatives, associates or company. Itis a different problem de—
scribed in the following terms:

There 1is a great possibility that an official who
has no immediate administrative connection with

8/ Thus, even if there is no statute and not one case addressing
the situation before a court, that court may, by the process of
common law adjudication, formulate a wholly new answer to settle
the dispute which gave rise to the lawsuit. See Howard wv.
Pfeifer, 443 P.2d at 44.
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the contract may be sufficiently motivated by his
personal interest to exert whatever influence his
position allows to pressure the public official
who in fact has a direct responsibility concerning
the contract to favor that personal interest. In
this way, an official without a personal interest
in the contract acquires a conflicting interest in
the sense that he must choose between appeasing
the pressuring official and properly discharging
his duties in the matter.

Experience indicates the harm that may flow

from [this situation]. Contracts may be awarded

that are over-priced or “unnecessary, or the per—

formance rendered under the contract may be infer—

ior, all because of official favoritism, compro—

mise or 1intentional oversight. Even if the abuse

is nothing more than partiality in awarding a con—

tract, it may import an aspect of unfairness into

public administration, engendering popular disre—
spect for government.
Note, Conflict-of-Interests of Government Personnel: An Apprais-
al of the Philadelphia Situation, 107 U. Pa. L. Rev. 985, 987~988
(1959) .- See Eisenberg, Conflict of Interest Situations And Reme—
dies , 13 Rutgers L. Rev. 666, 686 (1959).

There are no cases which squarely hold, as a matter of
common law, that a legis) .or, having no formal, institutional
connection with the letting or oversight of a contract, can or
cannot contract with the state. The archetypical situation
arises 1in the municipal context where principles of separation of
powers do not apply and assemblymen or councilmen act administra—
tively as well as legislatively. Thus, an assemblyman might, in

a private contractor capacity, offer goods or Services to the

city, which goods or services are accepted, 1inspected, super-



