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1973) (one-year residency requirement for state employment sub­

ject to striet'"scrutiny; 'held unconstitutional) with Ostenaorf v. 

T u r n e r , 411 So.2d 330' (D.C. App. 1982) (five-year residency r e­

quirement for homestead exemption subject to rational basis; held 

cons t i t u t i o n a l ) . It is extremely rare for a durational residency 

requirement to be overturned under the rational basis test, and 

usually will only occur in outrageous cases. E.g. , Antonio v. 

K i r k p a t r i c k , 579 F .2d 1147 (8 th Cir. 1978) (ten-year residency 

requirement in order to run for state auditor); Massey v .  A p p o I -  

l o n i o , 387 F.Supp. 373, 376-377 (D. Me. 1974) (three-year r e s i­

dency requirement in order to be licensed as a lobsterinan) . 1 /

Establishing bona fide residence, or domicile, occurs 

when a person both (1 ) is physically present within the state; 

and (2) intends to remain and make a home. E . g . , State v. A d a m s , 

522 P . 2d 1125 (Alaska 1974); Restatement (Second) of Conflict of 

Laws, §§ 15, 16, 18 (1971). Applying these principles",'"however,’ 

is often extremely difficult —  particularly the determination of 

intent:

1. The Alaska Supreme Court, for one, until' recently held that 
durational residency requirements always- required a compelling 
state interest. S e e , Williams v. Zobel, 619 P. 2d 44_9, 451-452 
(1980). The Alaska Supreme Court now analyzes durational r e s­
idency requirements under its intensified scrutiny test, which is 
an intermediate balancing approach between strict scrutiny and 
the rational basis test. Id. Th.‘s "intensified scrutiny" test 
was set forth in State v. Erickson, 574 P.2d 1 (Alaska 1978). In 
a M a y  5, 1981 informal opinion to Representative Don Clocksin, 
Assistant Attorney General Bruce Botelho stated that he believed 
that the Alaska Supreme Court would overturn the two-year r e s i­
dency requirement, primarily applying the Erickson balancing 
test. Upon closer review, this office new believes that the 
two-year requirement would meet even the stricter Erickson test.
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[I]t is known jurisprudential fact that these 
requisites are deceptively simple, and are 

" m u c h  more easily stated'than applied. In
particular, whether an individual possesses ........

  . the n e c essary intent is often a very d i f f i­
cult question to answer.

Stottlemyer v. S t o t t l e m y e r . 329 A . 2d 892, 899 (Pa. 1974).

Moreover, as the United States Supreme Court has ex­

pressly recognized, there are particular problems in determining

the bona fides of college students ’’since those'students" are 

characteristically transient." Memorial H o s p i t a l , s u p r a , 415 

U.S. at 260, n.15; Vlandis v. K l i n e , s u p r a , 412 U.S. 'at 452. * 

Thus even during the period of uncertainty as to whether strict 

scrutiny always applied to durational residency cases, it was 

recognized that one-year residency requirements for in-state 

tuition were constitutional. E . g . , Coleman v. Housing Authority 

?f City of N e w p o r t , s u p r a , 435 F.2d at 810, n.9. (D. Me. 1974).

Consequently, it is evident that a one-year residency

requirement for student loans would easily pass constitutional

muster under the rational basis test.' The state can condition
. . .  * .»

che grant of preferential rates for tuition on a one-year resi­

dency requirement. Vlandis v. K l i n e , s u p r a ; Hooban v. B o l i n g . 

503 F.2d 648 (6 th Cir. 1974'; Sturgis v. State of W a s h i n g t o n . 368 

F.Supp. 38 (D.C. Wash. 1973), aff'd m e m . , '414 U.S. 1057 (1973); 

Starns v. M a l k e r s o n , 326 F.Supp. 234 (D. Minn. 1970), a f f 1d m e m . . 

401 U.S. 985 (1971). Kirk v. Board of Regents of the University 

of C a l i f o r n i a , 279 Cal App. 2d 430, .78 Cal. Rptr. 260 (Cal App. 

1967) app. d i s m i s s e d , 396 U.S. 554 (1970); Padgar v. Indiana Uni­

versity , 381 N.E.2d 1274 (Ind. App. 1978). The actual transfer
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of cash to a student is at least on par to the tuition cases, if 

not a more, compelling reason in and of itself for the application 

of a more stringent requirement. In any event, the issue before 

this court could also be cast as whether it is irrational for the 

State of Alaska to require two years of residence instead of one 

year in order to be eligible for a student loan.

The two-year requirement is reasonable. It is not 

irrational or outrageous. The Alaska student loan program does 

not require that the student remain in-state to attend school 

(unlike the resident tuition cases). The student can spend up to 

$53,000 in state loan funds for up to eight years attending 

school in California, Washington, Arizona, or any other state in 

the Union. Given the judicially recognized "special problems" 

involved in determining the bona fide residence of .college s t u­

dents even when the students will, be physically located in the 

state for their years of school (Memorial H o s p i t a l , sutta , 415 

U.S. at 260, n.15; Vlandis 412 U.S. at 452), ";ven greater p r o b­

lems attend such a determination w h e n  an out-of-state student 

comes in, gats money, nd then leaves the state for a substantial 

period of time. Thus., even if the Alaska loan program were the 

same as all other states' program.0 v  v-year residence r e q u i r e­

ment would not be irrational.

In addition, however, the Alaska program is. far and 

away the most attractive education loan program in the United 

States. All other states use the Federal Guaranteed Student Loan 

Program (GSL) , which .is substantially inferior- and much more



restrictive than the Alaska program. As pointed out earlier, the 

GSL is limited to $2,5.00 per year for undergraduate, and $5,000 

per year for g r a d u a t e s . ....Alaska lends $6,000 and $7,000 resp e c­

tively. -The maximum total allowed under GSL is $12,500 for u n­

dergraduates and $25,000 for graduates (including undergraduate 

loans). Alaska's respective totals are $30,000 and $35,000; in 

addition, combined graduate and undergraduate loans could total 

up. to $53,000 for-eight years of study. The interest rate for 

GSL's are.9Z; Alaska's are 5%. Further, in-order for a. student 

who has a family income of $30,000 or more to receive a fully 

subsidized GSL loan, that student must demonstrate substantial 

financial need based upon a standardized needs test. Alaska's 

loans are open to all irrespective of need or income. Affidavit 

of Dr. Romesburg.

In short, it is not irrational to believe that a two- 

year residency requirement, rather than a one-year requirement, 

is a '.'.reasonable criteri[on] for in-state status as to make v i r­

tually certain that students who a r e  not, in fact, bona fide 

residents of.the.state . .... .cannot take advantage" of the e n o r­

mous benefits of Alaska's loan program. Vlandis v. K l i n e , sunra, 

412 U.S. at 455 (emphasis added). The two-year residence r e­

quirement . meets the rational basis test, and does not violate 

equal protection.
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C. THE TWO-YEAR RESIDENCY REQUIREMENT DOES NOT VIOLATE
THE DUE PROCESS CLAUSE, THE CITIZENSHIP CLAUSE, OR 

-• T H E  PRIVILEGES AND IMMUNITIES CLAUSE.

Ms. Andress also challenges che two-year residency 

requirement under the Due Process Clause, the Privileges Immuni­

ties Clause, and the Citizenship Clause. These assertions are 

without merit.

Vlandis settled the due process issue by holding' that

only "a permanent irrebuttable presumption of non-residence . . .

is violative of the Due Process Clause." V l a n d i s , 214 U.S. at 

453. In Vlandis the'Court overturned a scheme where if a student 

was not a resident by a certain date (the date of admission to 

s c h o o l ) , that student could never achieve resident status there­

after. The Court contrasted that scheme with plans that allowed 

the re Jur.tal of that presumption after a period of residence:

Minnesota's one-year durational residency 
requirement, however, differed in an impor- 

' ***- tant respect' from the permanent irrebutable ••
presumption of issue in the present case.
Under [Minnesota's requirement], a. student "  '
who applied to the University from out of 

....State could rebut the presumption of n o n­
residency, after having lived \i. the State 

j. . . for one year,'by presenting sufficient other • -
evidence to show bona fide domicile within
Minnesota.

V l a n d i s , 492 U.S. at 453, n.9.. In other words, durational r e s i­

dency r e q u i r e m e n t s , since they can be rebutted by a period of 

residence, do not violate the Due Process Clause.

Ms. Andress' challenges under the Privileges and Immu­

nities Clause and the Citizenship Clause are also without sup­

port. 3ecause Ms. Andress claims to be a bona fide Alaska



resident, the Privileges end Immunities Clause is inapplicable. 

Hawaii B o a t i n g ,- 651 F.2d a t -6 6 6 .' Nor does t h e ‘state see how Ms. 

Andress' claim falls within the accepted ambit of the Citizenship 

Clause. E . g . , Slaughter-House C a s e s , 83 U.S. 36 (1873).

Instead, it appears that Ms. Andress is attempting to 

argue a violation of a fundamental right to interstate travel 

based upon these clauses, an approach recently argued by Justice 

O'Connor in her- concurrence in. Zobel v. W i l l i a m s , s u p r a , 50 

U.S.L.W. at 4616-4620. Whatever the future of that analysis, it 

is clear that eight out of the nine justices presently reject 

that approach. let.-, at 4615, n.4, 4616-4617 (J. Brennan concur­

ring), 4621, n.3 (J. Rehnquist, dissent). Ms. Andress' arguments 

on these points will have to await another day -- they are not 

meritorious under the present state of the law.

' : 7 IV. " CONCLUSION '

For the reasons stated in the brief, defendants 

respectfully request this court to, grant their motion for summary 

judgment. ..... . .

DATED this day of 19H_X.

WILSON L. CONDON 
ATTORNEY GENERAL

Assistant Attorney General
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Wil s o n  L. Condon 
A ttorney General 
State of Alaska 
Po u c h  K
Juneau, Alaska 99811 

(907) 465-3600

Attorney for Defendants

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,

Plaintiff,

v..

FRED J. BAXTER, MILDRED B A N F I E L D , 
THELMA BUCHHOLDT, LEE DEMMERT,* 
T H E L M A  LANGDON, MARY ELIZABETH 
LOMEN, JOHN MALONE, JOHN SHIVELY, 
TERRY STIMSON, DONNIS THOMPSON, 
BLANCHE WALTERS, W A L T E R  WARD, 
KERRY ROMESBERG AND THE ALASKA 
COMMISSION ON POSTSECONDARY 
E D U C A T I O N ,

D e f e n d a n t s .

No. A82-307 Civ.

AFFIDAVIT OF MAILING

STATE OF ALASKA. )
) s s .

THIRD JUDICIAL DISTRICT )

MARGARET R A M O S , being first duly sworn upon her oath, 

deposes and says:

That she is employed as a legal secretary wi'th'the 

Attorney General's Office, Pouch K, Juneau, 99811, and that on
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*

Summary Judgment, 2) Defendants' Memorandum in Support of Summary

Judgment, and 3) Affidavit of Kerry Romesburg by DHL Courier

Express Service to tne following:

Ronald G. Zobel 
Helien and Partnow 
425 "G" St. ,. Suite 710 
Anchorage, Alaska 99501

DATED this 8 th day of September, 1982.

che 8ch day of September, 1982 she mailed che 1) Motion for

Mar garret Ramo^

Subscribed and* sworn to me this ft day of

September, 1982. f*) • i

Notary Public, State of Alaska 
My commission expires I
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1 IN THE S U P E R I O R  COURT FOR THE STATE OF A L A S K A  

F I R S T  J U D I C I A L  DISTRICT AT J U NEAU

RODNEY G. VEST.

P l a i n t i f f ,

vs.

MARIAN S C H A F E R  2nd 
STATS OF  A L A S K A /

P»fendants.
(C)

No. 1JU-82-1103 C i vil

OR DER

On Augu s t  16, 1982, tjie parties to the above action filed

a proposed A o r e e m e n t  and O r der of Settlement. Based on that 
1/

a g r e ement of the parties,

IT IS HEREBY O R D E R E D  that all actions and p r o c eedings in /

7 J
the above - c a p t i o n e d  case, other than the c e r t i f i c a t i o n  of thy

plaintiff c l a s J, the approval by the Superior C o u r t  for the 7
settlement .agreement to be submitted to the p l a intiff clas3, /

and any further appro v a l  by the court n e c essary to c o n s ummate

the settlement ag r e e m e n t  after the c e r t i f i c a t i o n  of plaintiff

class, are stayed through and including the dat e  of a d j o u r n m e n t ?

•*
of the first regular session of tho 13th Alas k a  Leg i s l a t u r e  or 

June 30, 1983, w h i c h e v e r  event occurs first in time/.

IT IS F U R T H E R  O R D E R E D  that procedures for class c e r t i f i c a­

tion shall be submitted to the court for r e view no later than 

September 10, 1982, and the parties will r e q uest the c o urt to 

render its order w i t h  respect to the notice pr o c e d u r e s  for the 

said class no later than September 24, 1982. N o tice to the 

class shall be transmitted, along w ith the proposed "ettlement 

agreement and the c o n d itions n e c essary to a f f e ctuate the s e t t l e­

ment, on or before O c tober 11, 1982. Tb i State of Alas k a  will 

undertake reasonable efforts to assist the plaintiff to locate

1. This order embodies some but not all of the elements 
the parties included in their proposed order.
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.1those persons sixty-five years or o l d e r  as of July 1, 1982, who'
- * - \  /

have b e e n  bona fide A l a s k a  residents in A l a s k a  f or one year J
-rr-  • - v~_. -

inunediately p r i o r  to that date. In the e v ent the settlement I
„  --------  . . . .        ■w

a g r e e m e n t  is n ot c o n s u m m a t e d  for whatever.treason, b ut the 

pl a i n t i f f  class has been certified by the court as set forth 

above,' the p l a i n t i f f  shall not be precluded, from seeking an ?
«• * t -

enl a r g e m e n t  of the class and a c e r t i f i c a t i o n  thereof so as to 

include_oth_er per s o n s _ h a v i n g  a shorter res i d e n t i a l  duration }

w i t h i n  the state than specified in the ag r e e m e n t  and m a y  also } 

seek a greater r e t r o active recovery than tnat^specified in the 

agreer.ent. —  . . . . . .

IT IS F U R T H E R  O R D E R E D  that the A l aska L e g i slative Council 1  

shall u t i l i z e  its bes t  efforts tp;secure the enactment d u r i n g J 

the f i rst regular session of the 13t h . A l a s k a  L e g i slature of the J  

l e g i slation d e s c r i b e d  in the above agreement, subject to the f 

co n d i t i o n s  specified in the agreement. t
Thi s  court s p e c i fically expresses no o p i n i o n a s  to whether 

a o n e -year re s i d e n c y  r e q u i r e m e n t .is reasonable, n e c essary and 

appropriate in o r der to d e m o n strate bona fide A l a s k a n  residency; *J 

m ore particularly, this c o urt has not been r e q uested to and 

does not d e t e r m i n e  w h e t h e r  a period of residency less than one 

year m a y  be c o n s t i t u t i o n a l l y  m a n dated or w h e ther a p e riod or.. _ 

r e s i d e n c y  greater than one year ma y  be c o n s t i t u t i o n a l l y  p e r m i s­

sible in order for persons of the age of sixty-five or over to 

receive longevity bonus payments. Th e  c o u r t  merely acknowledges^ 

the right of the p a r ties to agree that this m a t t e r  shall be I 

stayed for a peri o d  of time and to ag that the A l a s k a  { 

Legislative..Council shall utilize its best efforts to secure the 

e n a c t m e n t  of legislation that treats equally all p e rsons of the’

age of sixty-five or older' who have been residents of the State
,,r . - • ••• *••» •••• 

of A l a s k a  for one year or longer w i t h  respect to their r e s i d e n­

tial q u a l i f i c a t i o n s  to re c e i v e ^ a n y  l o n g e v i t y  bonus payments or }
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s u b s t i t u t e  b e n e f i t s  from J u l y  1, 1982, and thereafter for as I o n ?  

an the l e g i s lature m a y  d e t e r m i n e  to c o n tinue such a p r o g r a m . j  

A c c o r dingly, nothing' in’ this*order s h ould’be construed-tsr infringe Jf 

upon* the fr e e d o m ' o f  the •' l e g i slature i n d e p e n d e n t l y  to determine ^  

w h e t h e r  arid, -if so, h o w  thfe E o n g t v i t y  B o n u s - P r o g r a m  (AS

47.,4T.-Q10 et. seq.'J sh'ould be amended.'

DON E  at  Junes*;.- Alaska, this

/ ,

•«y d ay of August, 1982.

• ' .  . - -  ^  -~\____________

W a l t e r  L. Carpeneti 
Su p erior C o u r t  Judge•€

C E R T I F I C A T I O N

T h i s  is to certify that on the above dat e  I provided a copy

of the a b ove O r d e r  to: " "  - " • “

• . • iMark Sandberg, Esq.
W i l s o n  L. Condon, Esq.
W i l l i a m  G. Ruddy, Esq.

/Q-/ (k.A  '■ t S  6
~  S e c r e t a r y  t o  t h e  J u d g e
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(

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

F I R S T  J U D I C I A L  D I S T R I C T

R O D N E Y  G. V E S T

P l a i n t i f f

v.

M A R I A N  S C H A F E R  a n d  S T A T E  O F  )
A L A S K A , )

)
D e f e n d a n t s .  )

C a s e  N o .  1 J U - 8 2 - 1 1 0 3  C i v .

A G R E E M E N T  A N D  O R D E R  O F  S E T T L E M E N T  

W H E R E A S , in 1 9 7 2  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  the 

A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  (AS 4 7 . 4 5 . 0 1 0  et. s e a . )  w h i c h  

c u r r e n t l y  p r o v i d e s ,  i n t e r  a l i a , f o r  t h e  p a y m e n t  o f  $ 2 5 0  f o r  e a c h  

m o n t h  o f  c o n t i n u e d  r e s i d e n c y  by b o n a  f i d e  A l a s k a  r e s i d e n t s  o v e r  

t h e  a g e  o f  65 w h c  w e r e  d o m i c i l e d  in A l a s k a  on or b e f o r e  J a n u a r y

3, 1 9 5 9  a n d  w h o  h a v e  m a i n t a i n e d  a c o n t i n u o u s  d o m i c i l e  in A l a s k a  

f o r  25 y e a r s  ,*

P r o g r a m  is a m o n g  o t h e r  t h i n g s ,  to r e w a r d  e l d e r l y  A l a s k a n s  for 

t h e i r  p a s t  c o n t r i b u t i o n s  to t h e  s t a t e  a n d  t e r r i t o r y ,  a n d  f o r  p a s t  

h a r d s h i p s  s u f f e r e d  d u r i n g  t e r r i t o r i a l  a n d  e a r l y  s t a t e h o o d  day s .

A S  4 7 . 4 5 . 1 7 0 ;

W H E R E A S ,  s i n c e  1 9 7 2 ,  the S t a t e  o f  A l a s k a  in g o o d  f a i t h  

h a s  a d m i n i s t e r e d  t h e  L o n g e v i t y  B o n u s  P r o g r a m  in the b e l i e f  t h a t

W H E R E A S ,  the p u r p o s e  of the A l a s k a  L o n g e v i t y  B o n u s



the r e w a r d i n g  o f  p r i o r  r e s i d e n c y  w a s  a c o n s t i t u t i o n a l l y  

p e r m i s s i b l e  p u r p o s e ;

W H E R E A S , /in u p h o l d i n g  the S t a t e ' s  p r i o r  P e r m a n e n t  F u n d  

D i v i d e n d  d i s t r i b u t i o n  p r o g r a m ,  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  j 

t h a t  " r e w a r d [ing] t h o s e  A l a s k a  r e s i d e n t s  w h o  h a v e  c h o s e n  to s t a y "  

is a c o n s t i t u t i o n a l l y  p e r m i s s i b l e  p u r p o s e .  W i l l i a m s  v. Z o b e l ,

6 1 9  P . 2d 4 4 8 ,  4 6 0  ( A l a s k a  1 9 8 0 ) ;

W H E R E A S ,  J u s t i c e s  D i m o n d  a n d  M a t t h e w s ,  in d i s s e n t i n g  in 

W i l l i a m s  v. Z o b e l , b e l i e v e d  t h a t  t h e  L o n g e v i t y  B o n u s  P r o g r a m  

w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y  (61S P . 2d at 4 6 9 ,  n . 1 3 ) ;

W H E R E A S ,  o n  J u n e  14, 1 9 8 2 ,  t h e  U n i t e d  S t a t e s  S u p r a m e }  

C o u r t ,  in i n v a l i d a t i n g  A l a s k a ' s  p r i o r  P e r m a n e n t  F u n d  D i s t r i b u t i o n  

P r o g r a m ,  r u l e d  t h a t  a s t a t u t o r y  p u r p o s e  o f  r e w a r d i n g  p r i o ^  

r e s i d e n c y  w a s  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e .  Z o b e l  v. W i l l i a m s ,j 

  U . S . ___________ , 8 0 - 1 1 4 6 ;

W H E R E A S ,  b e c a u s e  o f  the U . S .  S u p r e m e  C o u r t ' s  d e c i s i o n j  

in Z o b e l v. W i l l i a m s , it a p p e a r s  t h e  L o n g e v i t y  P r o g r a m  m a y  not b e  

d e e m e d  c o n s t i t u t i o n a l ; - ^

W H E R E A S ,  a s e r i o u s  and g o o d  f a i t h  d i s a g r e e m e n t  has 

d e v e l o p e d  a n d  t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  q u e s t i o n s  w h e t h e r  

t h e  a p p r o p r i a t e  r e m e d y  is to e x p a n d  t h e  c l a s s  o f  r e c i p i a n t s  of 

m o n t h l y  l o n g e v i t y  b o n u s e s ,  o r  a l t e r n a t i v e l y ,  to i n v a l i d a t e  the 

e n t i r e  p r o g r a m  a n d  c e a s e  p a y m e n t  o f  m o n t h l y  b o n u s e s  to a n y  

p e r s o n ;



W H E R E A S , t h i s  u n c e r t a i n t y  r e g a r d i n g  the a p p r o p r i a t e  

r e m e d y  d e r i v e s  f r o m  § C i v . ^ 0 5 ,  S L A  1 9 72, w h i c h  p r o v i d e s ,  w i t h

r e s p e c t  to t h e  L o n g e v i t y  B o n u s  P r o g r a m :

If a n y  p r o v i s i o n  o f  t h i s  A c t ,  o r  the\

a p p l i c a t i o a  o f  a p r o v i s i o n  o f  t h i s  A c t  to
a n y  p e i s o n - o r  c i r c u m s t a n c e s '  is h e l d  i n v a l i d ,
t h i s  e n t i r e ,  a c t  s h a l l - b e - c o n s i d e r e d -  i n v a l i d .  •• -

W H E R E A S ,  u n l e s s  a n d  u n t i l  t h e  q u e s t i o n  of a p p r o p r i a t e

r e m e d y  is r e s o l v e d  by t h i s  c o u r t ,  o r  a s e t t l e m e n t  o f  th i s  

c o n t r o v e r s y  is a c h i e v e d ,  it is r e a s o n a b l e  a n d  p r u d e n t  t h a t  the 

S t a t e  of A l a s k a  c o n t i n u e  to a d m i n i s t e r  t h e  L o n g e v i t y  B o n u s  

P r o g r a m  in the m a n n e r  p r o v i d e d  b y  s t a t u t e ;

W H E R E A S ,  o n ' J u l y  6, 1 9 8 2 ,  P l a i n t i f f  R o d n e y  V e s t  f i l e d  

t h e  a b o v e - c a p t i o n e d  a c t i o n ,  s e e k i n g  as r e l i e f  h i s  i n c l u s i o n  in 

t h e  L o n g e v i t y  B o n u s  P r o g r a m  o f  "a n y  . . . b o n a  f i d e  A l a s k a  

r e s i d e n t  w h o  is 65 y e a r s  o r  o l d e r . . . . " .  C o m p l a i n t ,  P r a y e r  f o r  

R e l i e f ,  p a r a .  ~.j

a m e n d e d  c o m p l a i n t  s e e k i n g  to h a v e  t h i s  c a s e  c e r t i f i e d  as a c l a s s  

a c t i o n  u n d e r  A l a s k a  R u l e  of C i v i l  P r o c e d u r e  23 o n  b e h a l f  o f  a l l  

b o n a  f i d e  A l a s k a n s  o f  t h e  a g e  o f  65 o r  o l d e r ,  a n d  f u r t h e r  s e e k i n g  

a s  a l t e r n a t i v e  r e l i e f  the i n v a l i d a t i o n  o f  t h e  L o n g e v i t y  B o n u s  

P r o g r a m ,  o r  t h e  p a y m e n t  of r e t r o a c t i v e  b o n u s e s  "in a m o u n t  e q u a l  

t o  w h a t  t h e y  w o u l d  h a v e  b e e n  e n t i t l e d  to o b t a i n  u n d e r  the p r o g r a m  

h a d  the i n c o n s t i t u t i o n a l  c r i t e r i a  n e v e r  b e e n  in p l a c e  or

W H E R E A S ,  ON J u l y  23, 1 9 8 2 ,  P l a i n t i f f  V e s t  f i l e d  an



e n f o r c e d . "  F i r s t  A m e n d e d  C o m p l a i n t ,  P r a y e r  f o r  R e l i e f ,  p a r a s .

4-6,

W H E R E A S , t h e r e  a r e  c u r r e n t l y  9 , 1 2 4  r e c i p i e n t s  o f  J

•V-.. ..
m o n t h l y  l o n g e v i t y  b o n u s e s ,  a n d  m a n y  o f  J t h e s e  r e c i p i e n t s  a r e  o f  | 

m o d e s t  m e a n s ,  a n d  d e p e n d ! u p o n  t h e  m o n t h l y  b o n u s  f o r  s u s t e n a n c e ,  J  

a n d  t h e  . t e r m i n a t i o a  o f  t h e  l o n g e v i t y  b o n u s  p a y m e n t s - t o  t h e s e

 —— -- ------------------ J
i n d i v i d u a l s  c o u l d  c a u s e  g r e a t  a n d  i r r e p a r a b l e  hari^;

W H E R E A S ,  b e c a u s e  of the u n c e r t a i n t y  w i t h  r e s p e c t  to the 

a p p r o p r i a t e  r e m e d y ,  t h e  p a r t i e s  are d e s i r o u s  of s e t t l i n g •this 

l i t i g a t i o n  in a m a n n e r  w h i c h  a f f o r d s  m e a n i n g f u l  r e l i e f  to 

P l a i n t i f f  V e s t  a n d  o t h e r s  s i m i l a r l y  s i t u a t e d ,  b u t  w h i c h  a l s o  

e n s u r e s  t h e  c o n t i n u a t i o n  o f  m o n t h l y  b o n u s  p a y m e n t s  to e x i s t i n g  

r e c i p i e n t s ;

W H E R E A S ,  the p a r t i e s  a r e  f u r t h e r  d e s i r o u s  o f  a c h i e v i n g

a s e t t l e m e n t ■w h i c h  w i l l  f i n a l i z e  a n d  c o n s t i t u t e  a fu l l  a 1 f i n a l

a c c o r d  o f  the r i g h t s  a n d  l i a b i l i t i e s  of the p a r t i e s  h e r e t o ;

W H E R E A S , t h e r e  m a y  be as m a n y  as 4 , 0 0 0  p e r s o n s  w h o  a r e  j

s i m i l a r l y  s i t u a t e d  w i t h  P l a i n t i f f  V e s t  —  to w i t ,  b o n a  f i d e

  -■  >
A l a s k a n s  o f  the a g e  o f  65 o r  o v e r  —  w h o  a r e  not c u r r e n t l y

r e c e i v i n g  l o n g e v i t y  b o n u s  p a y m e n t s  b e c a u s e  of the r e s i d e n c y

r e q u i r e m e n t s  of the s t a t u t e ;

W H E R E A S ,  the p a r t i e s  a g r e e  tha t ,  b e c a u s e  o f  the n a t u r e  j

o f  t h e  r i g h t s  o f  r e c i p i e n t s  i n v o l v e d  in t h i s  l i t i g a t i o n ,  a )

o n e - y e a r  r e s i d e n c y  r e q u i r e m e n t  is r e a s o n a b l e ,  n e c e s s a r y  a n d

a p p r o p r i a t e  in o r d e r  to d e m o n s t r a t e  b o n a  f i d e  A l a s k a n  r e s i d e n c y ;  j
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W H E R E A S ,  a f u l l  a n d  f i n a l  s e t t l e m e n t  of the p a r t i e s '  

r i g h t s  a n d  l i a b i l i t i e s  h e r e t o  c a n n o t  be a c h i e v e d  u n t i l  a l l  

p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  P l a i n t i f f  V e s t  a r e  c e r t i f i e d  as a 

c l a s s  u n d e r  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  2 3 ( c ) ;

W H E R E A S ,  t h e  s e t t l e m e n t  e n v i s i o n e d  b y  the p a r t i e s  

i n c l u d e s  t h e  r e t r o a c t i v e  p a y m e n t  of l o n g e v i t y  b o n u s e s  to 

p l a i n t i f f  c l a s s  c o m m e n c i n g  a n d  i n c l u d i n g  J u l y  1, 1 9 8 2 ;

W H E R E A S ,  the p a y m e n t  of s u c h  r e t r o a c t i v e  b o n u s e s  to a n  

e x p a n d e d  c l a s s  o f  r e c i p i e n t s  w o u l d  r e q u i r e  the a p p r o p r i a t i o n  of 

s u m s  a b o v e  t h e  a m o u n t  c u r r e n t l y  a p p r o p r i a t e d  f o r  the l o n g e v i t y  

b o n u s  p r o g r a m  f o r  f i s c a l  y e a r  1 9 8 2 - 8 3 .  M o r e o v e r ,  a n d  b e c a u s e  of 

t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l ' s  v i e w  o f  t h e  n o n - s e v e r a b i l i t y  

c l a u s e ,  q u o t e d  a b o v e  ( e f f e c t i n g  the e x p a n s i o n  o f  the c l a s s  of 

l o n g e v i t y  b o n u s  r e c i p i e n t s ) ,  s u c h  p a y m e n t s  m a y  r e q u i r e  the 

e n a c t m e n t  of c u r a t i v e  l e g i s l a t i o n ;

W H E R E A S , it is t h e r e f o r e  n e c e s s a r y ,  in o r d e r  t o  

e f f e c t u a t e  t h i s  s e t t l e m e n t ,  f o r  a p p r o p r i a t e  l e g i s l a t i o n  to be 

e n a c t e d ;

W H E R E A S ,  the A l a s k a  L e g i s l a t u r e  is a c o o r d i n a t e  b r a n c h  

o f  g o v e r n m e n t  of t h e  S t a t e  o f  A l a s k a ,  a n d  is r e p r e s e n t e d  in th i s  

a c t i o n  by the A t t o r n e y  G e n e r a l ;

W H E R E A S ,  n o t w i t h s t a n d i n g  the a b o v e ,  the A t t o r n e y  

G e n e r a l  c a n n o t  in a n y  m e n n e r  b i n d  or c o m p e l  the A l a s k a  

L e g i s l a t u r e  in the e x e r c i s e  of its l e g i s l a t i v e  p o w e r s ;
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W H E R E A S ,  o n  J u l y  16, 1 9 8 2 ,  the A l a s k a  L e g i s l a t i v e  

C o u n c i l  m o v e d  to p a r t i c i p a t e  in the a b o v e - c a p t i o n e d  a c t i o n  as 

a m i c u s  c u r i a e ,  it is a g r e e d  t h a t  the A l a s k a  L e g i s l a t i v e  C o u n c i l  

m a y  p a r t i c i p a t e  in a l l  n e g o t i a t i o n s  o f  a n y  s e t t l e m e n t ,  the f i l i n g  

o f  b r i e f s  a n d  m a y  p a r t i c i p a t e  in o r a l  a r g u m e n t s ;  h o w e v e r ,  the 

A l a s k a  L e g i s l a t i v e  C o u n c i l  a g r e e s  c h a t  it w i l l  n o t  be i n v o l v e d  in 

d i s c o v e r y  p r o c e e d i n g s  in t h e  e v e n t  t h e  c a s e  is u l t i m a t e l y  

l i t i g a t e d  a n d  w i l l  n o t . b e c o m e  o t h e r w i s e  i n v o l v e d  in a c c o r d a n c e  

w i t h  t h e  t e r m s  o f  t h i s  s e t t l e m e n t  a g r e e m e n t ?

W H E R E A S ,  a n d  w h i l e  c h e  A l a s k a  L e g i s l a t i v e  C o u n c i l

J
c a n n o t ,  b i n d  t h e  A l a s k a  L e g i s l a t u r e  in the e x e r c i s e  of its 

l e g i s l a t i v e  p o w e r s , ' t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  c a n  andj is 

w i l l i n g -  ta-comraifc i t s  b e s t  e f f o r t s  to the e n a c t m e n t  o f  

a p p r o p r i a t e  l e g i s l a t i o n  d u r i n g  the f i r s t  r e g u l a r  s e s s i o n  of th^e 

1 3 t h  A l a s k a  L e g i s l a t u r e  £

W H E R E A S , a n d  s u b j e c t  to (1) t h e  c e r t i f i c a t i o n  of 

p l a i n t i f f  c l a s s ,  (2) t h e  S u p e r i o r  C o u r t ' s  a p p r o v a l  of a 

s e t t l e m e n t  p r o p o s a l  h e r e i n ,  a n d  (3) t h e  c o m m i t m e n t  o f  the A l a s k a  

L e g i s l a t i v e  C o u n c i l  to use its b e s t  e f f o r t s  in the e n a c t m e n t  o f  

a p p r o p r i a t e  l e g i s l a t i o n ,  p l a i n t i f f  c l a s s  is a g r e e d  t h a t  s u c h  

a c t i o n  w i l l  p r o v i d e  f u l l  a n d  a d e q u a t e  c o n s i d e r a t i o n  f o r  the 

p r o m i s e  a n d  a g r e e m e n t  o f  p l a i n t i f f  c l a s s  n o t  to s e e k  r e l i e f  in 

a n y  f o r m  w i t h  r e s p e c t  to t h e  L o n g e v i t y  B o n u s  P r o g r a m  t h r o u g h  a n d  

i n c l u d i n g  the a d j o u r n m e n t  o f  the f i r s t  r e g u l a r  s e s s i o n  of the



c c

1 3 t h  A l a s k a  L e g i s l a t u r e  or J u n e  30, 1 9 8 3 ,  w h i c h e v e r  e v e r  e v e n t  

come'; f i r s t  in t i m e ;

W H E R E A S ,  n o t h i n g  h e r e i n  is to be c o n s t r u e d  as an 

a d m i s s i o n  b y  t h e  o f  A l a s k a  as to t h e  u n c o n s t i t u t i o n a l i t y  o f

t h e  L o n g e v i t y  B o n u s  P r o g r a m ;

W H E R E A S ,  e x c e p t  w i t h  r e s p e c t  to the g o o d  f a i t h  of the 

S t a t e  a n d  its a g e n t s ,  n o t h i n g  h e r e i n  is to be c o n s t r u e d  as an 

a d m i s s i o n  by e i t h e r  p a r t y  in t h e  e v e n t  t h e  s e t t l e m e n t  a g r e e d  to 

h e r e  is n o t  c o n s u m m a t e d ;

N O W  T H E R E F O R E  T H E  P A R T I E S  S T I P U L A T E  A N D  A G R E E  AS j 

F O L L O W S :  ^

1. A l l  a c t i o n s  and p r o c e e d i n g s  in the a b o v e - c a p t i o n e d  

c a s e ,  o t h e r  t h a n :

(a) t h e  c e r t i f i c a t i o n  o f  p l a i n t i f f s  c l a s s

(b) t h e  a p p r o v a l  by t h e  S u p e r i o r  C o u r t  f o r  t h e  S t a t e  of 

A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t  o f  t h i s  p r o p o s e d  

s e t t l e m e n t  a g r e e m e n t ,  a n d

(c) a n y  f u r t h e r  a p p r o v a l  by the c o u r t  n e c e s s a r y  to 

c o n s u m m a t e  the s e t t l e m e n t  a g r e e m e n t  a f t e r  the 

c e r t i f i c a t i o n  of p l a i n t i f f s  c l a s s ,

a r e  s t a y e d  t h r o u g h  a n d  i n c l u d i n g  the d a t e  o f  a d j o u r n m e n t  of the,)

. 1 ; ' ■ • -  • -  .
f i r s t  r e g u l a r  s e s s i o n  o f  the 1 3 t h  A l a s k a  L e g i s l a t u r e  o r  J u n e  j

30hfi, 1 9 8 3  /'’’w h i c h e v e r  e v e n t  o c c u r s  f i r s t  in t i m e .  P r o c e d u r e s  f o r

c l a s s  c e r t i f i c a t i o n  s h a l l  be s u b m i t t e d  to the C o u r t  for r e v i e w  no

l a t e r  t h a n  S e p t e m b e r  10, 1982, a n d  the p a r t i e s  w i l l  r e q u e s t  the

4
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C o u r t  to r e n d e r  its o r d e r  w i t h  r e s p e c t  to the n o t i c e  p r o c e d u r e s  

f o r t h e  s a i d  c l a s s  n o  l a t e r  t h a n  S e p t e m b e r  2 4 t h ,  1 9 8 2 .  N o t i c e  to 

t h e  c l a s s  s h a l l  be t r a n s m i t t e d ,  a l o n g  w i t h  t h e  p r o p o s e d  

s e t t l e m e n t  a n d  t h e  c o n d i t i o n s  n e c e s s a r y  t o  e f f e c t u a t e  t h e  

s e t t l e m e n t ,  o n  o r  b e f o r e  O c t o b e r  1 1 t h ,  1 9 3 2 .  T h e  S t a t e  of A l a s k a  

w i l l  u n d e r t a k e  r e a s o n a b l e  e f f o r t s  to a s s i s t  P l a i n t i f f  to l o c a t e  

t h o s e  p e r s o n s  65 y e a r s  o r  o l d e r  as o f  J u l y  1, 1 9 8 2 ,  w h o  h a v e  b e e n  

b o n a  f i d e  A l a s k a  r e s i d e n t s  in t h e  s t a t e  o f  A l a s k a  f o r  o n e  y e a r  

i m m e d i a t e l y  p r i o r  t o  t h a t  d a t e .  In t h e  e v e n t  th i s  s e t t l e m e n t  

a g r e e m e n t  is n o t  c o n s u m m a t e d  f o r  w h a t e v e r  r e a s o n ,  b u t  the c l a s s  

c e r t i f i c a t i o n  h a s  b e e n  c e r t i f i e d  by t h e  c o u r t  as s e t  f o r t h  a b o v e ,  

t h e  P l a i n t i f f  s h a l l  n o t  be p r e c l u d e d  f r o m  s e e k i n g  an e n l a r g e m e n t  

o f  t h e  c l a s s  a n d  a c e r t i f i c a t i o n  t h e r e o f  s o  as to i n c l u d e  o t h e r  

p e r s o n s  h a v i n g  a s h o r t e r  r e s i d e n t i a l  d u r a t i o n  w i t h i n  the S t a t e  

a n d  m a y  a l s o  s e e k  a g r e a t e r  r e t r o a c t i v e  r e c o v e r y .

2. T h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  s h a l l  u t i l i z e  its 

b e s t  e f f o r t s  to s e c u r e  the e n a c t m e n t ,  d u r i n g  t h e  f i r s t  r e g u l a r  

s e s s i o n  o f  t h e  1 3 t h  A l a s k a  L e g i s l a t u r e ,  o f  t h e  f o l l o w i n g  

l e g i s l a t i o n ;

(a) L e g i s l a t i o n  w h i c h  t r e a t s  e q u a l l y  a l l  b o n a  fide 

A l a s k a  r e s i d e n t s  of the age o f  65 o r  o l d e r  w i t h  r e s p e c t  to t h e i r  

r e s i d e n t i a l  q u a l i f i c a t i o n s  to r e c e i v e  a n y  " l o n g e v i t y  b o n u s  

p a y m e n t s "  o r  a n y  s u b s t i t u t e  b e n e f i t s  f r o m  J u l y  1, 1 9 8 2  and 

t h e r e a f t e r  f o r  a s  l o n g  as the l e g i s l a t u r e  m a y  d e t e r m i n e  to 

c o n t i n u e  s u c h  a p r o g r a m .  B o n a  f i d e  A l a s k a  r e s i d e n t s  are t h o s e
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w h o  c o n t i n u o u s l y  r e s i d e d  in t h e  s t a t e  f o r  o n e  y e a r  i m m e d i a t e l y  

p r i o r  to t h e  d a t e  o f  e l i g i b i l i t y ?  a n d

(b) A n y  a p p r o p r i a t i o n  w h i c h  m i g h t  be r e q u i r e d  to f u n d  

t h e  l e g i s l a t i o n  d e s c r i b e d  in p a r a g r a p h  (a), i n c l u d i n g  the 

r e t r o a c t i v e  p a y m e n t  of b o n u s e s .

3. If t h e  A l a s k a  L e g i s l a t u r e  p a s s e s  l e g i s l a t i o n

d e s c r i b e d  in 2 ( a ) - ( b )  a b o v e  at a n y  t i m e  d u r i n g  the f i r s t  r e g u l a r

s e s s i o n  o f  t h e  1 3 t h  A l a s k a  L e g i s l a t u r e  a n d  the G o v e r n o r  s i g n s  the 

s a i d  l e g i s l a t i o n  or o t h e r w i s e  a l l o w s  2 ( a ) - ( b )  to b e c o m e  l a w  s o  

t h a t  ? ( a ) - ( b )  w i l l  be e f f e c t i v e  no l a t e r  t h a n  N i n e t y  d a y s  a f t e r  

e n a c t e d ,  t h e  a b o v e  a c t i o n  s h a l l  be d i s m i s s e d  w i t h  p r e j u d i c e ,  

s u b j e c t  o n l y  to the d e t e r m i n a t i o n  of a t t o r n e y  f e e s  by the C o u r t .

4. If the a b o v e - c a p t i o n e d  a c t i o n  is d i s m i s s e d ' u n d e r  

p a r a g r a p h  3 a b o v e ,  a l l  c l a i m s  o r  r i g h t s  o f  a n y  c l a s s  m e m b e r  

( e x c e p t  t h o s e  c l a s s  m e m b e r s  w h o  e x e r c i s e  t h e i r  r i g h t  to o p t  o u t

u n d e r  R u l e  23 o f  the A l a s k a  R u l e s  of C i v i l  P r o c e d u r e ) ,  w i t h

r e s p e c t  t o  t h e  L o n g e v i t y  B o n u s  P r o g r a m ,  s h a l l  be m e r g e d  in t o  t h e  

j u d g m e n t  o f  d i s m i s s a l  a n d  e x t i n g u i s h e d ?

*1i
5. If t h e  L e g i s l a t i o n  d e s c r i b e d  in 2 ( a ) - ( b )  a b o v e  is j 

n o t  e r : c t e d  d u r i n g  the f i r s t  r e g u l a r  s e s s i o n  o f  the 13th' A l a s k a  ) 

L e g i s l a t u r e  o r  i n  a n y  e v e n t  no l a t e r  t h a n  J u n e  30 , 198 & ,  t h e n  JJ 

t h i s " a g r e e m e n t  s h a l l  be n u l l  a n d  v o i d ,  j e x c e p t  t h a t  the P l a i n t i f f  

a n d  t h e  c l a s s  c e r t i f i e d ,  t o g e t h e r  w i t h  a n y  a d d i t i o n a l  m e m b e r s ,  if 

t h e r e  is a n  e n l a r g e m e n t  of the c l a s s ,  m a y  p r o s e c u t e  t h i s  c a s e  as

- 9 -
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if t h i s  a g r e e m e n t  h a d  n o t  b e e n  e n t e r e d  int o ,  it b e i n g  the i n t e n t  

o f  t h e  p a r t i e s  t h a t  c e r t i f i c a t i o n  of the p l a i n t i f f  c l a s s ,  or the 

e n l a r g e m e n t  t h e r e o f ,  s h a l l  n o t  be a f f e c t e d  if t h i s  a g r e e m e n t  

b e c o m e s  n u l l  a n d  void;

u n d e r  2 h e r e i n  is c o n t i n g e n t  u p o n  c e r t i f i c a t i o n  o f  p l a i n t i f f  

c l a s s  u n d e r  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  2 3 ( c ) ,  w h i c h  c l a s s  

s h a l l  i n c l u d e  e a c h  a n d  e v e r y  i n d i v i d u a l  o f  t h e  a g e  o f  65 o r  o l d e r  

w h o ,  a s  o f  J u l y  1, 1 9 8 2 ,  h a d  c o n t i n u o u s l y  r e s i d e d  o n e  y e a r  

i m m e d i a t e l y  p r e c e d i n g  t h a t  d a t e  w i t h i n  t h e  S t a t e  of A l a s k a ,  a n d  

in t h e  e v e n t  t h a t  a c l a s s  is c e r t i f i e d  w h i c h  is le s s  i n c l u s i v e  

t h a n  as a b o v e  d e s c r i b e d ,  t h e  S t a t e  o f  A l a s k a  h a s  r e s e r v e d  the 

r i g h t  to w a i v e  t h e  p r o t e c t i o n s  of t h i s  p a r a g r a p h  in w h o l e  or in 

p a r t .  N o t h i n g  in t h i s  p a r a g r a p h  is i n t e n d e d  to m o d i f y  o r  a f f e c t  

t h e  c e r t i f i c a t i o n  of t h e  c l a s s  or t h e  r i g h t  o f  the P l a i n t i f f  to 

e n l a r g e  t h e  c l a s s  if t h i s  a g r e e m e n t  b e c o m e s  n u l l  and v o i d .

6. T h e  o b l i g a t i o n  o f  the A l a s k a  L e g i s l a t i v e  C o u n c i l

D A T E D  t h i s  d a y  o f , 1 9 8 2 .

D A T E D :

A t t o r n e y  f o r  D e f e n d a n t s  < 
M a r i a n  S c h a e f e r  a n d  / 
S t a t e  o f  A l a s k a

W I L S O N  L. C O N D J N  
A T T O R N E Y  G E N E R A L

D A T E D :

H e n r y  J. C a m a r o t  

a m a r o t ,  S a n d b e r g  & H u n t e r
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D A T E D :

f o r  A l a s k a  

' L e g i s l a t i v e  C o u n c i l  
A m i c u s  C u r i a e

/ ' ^  W i l l i a m  R u d d y

R o b e r t s o n ,  M o n a g l e ,  

E a s t a u g h  & B r a d l e y

O R D E R

IT IS S O  O R D E R E D .

D A T E D !
Ho n .  W a l t e r  C a r p e n e t i  
S u p e r i o r  C o u r t  J u d g e
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On  J u n e  14, 1982, the U n i t e d  S t a t e s  S u p r e m e  C o u r t  r u l e d

t h a t  the c u m u l a t i v e  r e s i d e n c y  r e q u i r e m e n t s  of A l a s k a ' s  p e r m a n e n t

f u n d  d i v i d e n d  d i s t r i b u t i o n  p r o g r a m  v i o l a t e d  th e E q u a l  P r o t e c t i o n

C l a u s e  of the U n i t e d  S t a t e s  C o n s t i t u t i o n . ^ "  S h o r t l y  t h e r e a f t e r ,

A l a s k a ' s  L o n g e v i t y  B o n u s  ("ALB") P r o g r a m  w a s  c h a l l e n g e d  on e q u a l

2
p r o t e c t i o n  g r o u n d s .  O n  A u g u s t  9, 1982, the D e p a r t m e n t  of Law,

w i t h  the a p p r o v a l  of the A l a s k a  L e g i s l a t i v e  C o u n c i l ,  e n t e r e d  into 

a s t i p u l a t i o n  in the V e s t  c a s e  w h i c h  s t a y e d  al l p r o c e e d i n g s

p e n d i n g  a d j o u r n m e n t  of this l e g i s l a t i v e  s e s s i o n ,  in o r d e r  to 

a f f o r d  the l e g i s l a t u r e  an o p p o r t u n i t y  to a d d r e s s  the 

c o n s t i t u t i o n a l  p r o b l e m s  w i t h  the e x i s t i n g  p r o g r a m .

T h e  p u r p o s e  of :his r e p o r t  is to a n a l y z e  s o m e  10 o p t i o n s  

a v a i l a b l e  to the l e g i s l a t u r e  in a m e n d i n g  the A l a s k a  L o n g e v i t y  

B o n u s  P r o g r a m .  T h i s  r e p o r t  is a f i r s t  ste.p in a p r o c e s s  w h i c h

m u s t  be c o m p l e t e d  by the end of t h i s  s e s s i o n .  As s u b p a r t s  (C) and 

(D) of this s e c t i o n  d i s c u s s ,  the l i k e l y  c o n s e q u e n c e  of f a i l i n g  to 

e n a c t  r e m e d i a l  l e g i s l a t i o n  this s e s s i o n  is that  the A L B  p r o g r a m

w i l l  be j u d i c i a l l y  t e r m i n a t e d .

A . D e s c r i p t i o n  Of T h e  L o n g e v i t y  B o n u s  P r o g r a m  

P r e d e c e s s o r s  of the e x i s t i n g  A L B  p r o g r a m  c a n  be t r a c e d  to 

1915. In that year, the T e r r i t o r i a l  L e g i s l a t u r e  a u t h o r i z e d  a 

m o n t h l y  a l l o w a n c e  of $ 1 2 . 5 0  for n e e d y  e l d e r l y  A l a s k a n s  of 10 y e a r s

I. INTRODUCTION

l-Zobel v. W i l l i a m s ,  72 L. Ed. 2nd 6 7 2  (1982)

2 V e s t  v. S h a f e r ,  1 J U - 8 2 - 1 1 0 3  Civ. (1st Jud. D i s t . ,  1982)



r e s i d e n c y  wh o chose not to enter the n e w l y - c r e a t e d  Pi oneers'

3 A
Homes. The  c u r r e n t  p r o g r a m  was e n ac te d in 1972"4 as a re sul t

of l e g i s l a t i o n  int ro d uc ed  by S e n a t o r s  B u t r o v i c h  and Ray."5 Quite

un l ik e the " n e e d - b a s e d "  focus of its p r e d e c es so rs ,  the 1972

l e g i s l a t i o n  was to:

"... prov de all l a w - a b i d i n g  A l a s k a n s  c ap a b l e  of 
m a n a g i n g  their own a ff ai rs  wh o  have  m a i n t a i n e d  a
d o m i c i l e  in the state for at least 25 ye ars and
ha v e reac hed  a r e t i r e m e n t  age of 65, an inc en ti ve  
to c o n t i n u e  u n i n t e r r u p t e d  r e s i d e n c y  in the s':ate. 
Under no c i r c u m s t a n c e s  shall this ch ap te r be 
c o n s i d e r e d  a form, type, or manner, of public 
relief. The b on us es ma d e under this c ha pt er  are
not pr e d i c a t e d  on need ev e n though they may  appear 
to provi de  s u p p l e m e n t a l  income to some q ua li f i e d  
persons who would o t h e r w i s e  be forced to bec ome  
r e s p o n s i b i l i t i e s  of the state. The L e g i s l a t u r e  
further finds and states that this le g i s l a t i o n
r e co g n i z e s  the e c o n o m i c  h a r d s h i p s  su f fe re d by many 
e l de rl y Al askans, A l a s k a n s  who through their 
tenacity and p e r s e v e r a n c e  m o l d e d  A l a s k a  as we know 
it through s k i ll fu l a p p l i c a t i o n  of their talents. 
T h e s e  p i o ne er s are the same A l a s k a n s  who, in the 
p r ime  of their life, we r e in effect treated as 
second class ci ti z e n s  by the federal g o v e r n m e n t  
and who paid mu c h of their hard earned -income to a 
g o v e r n m e n t  in i . Mc h they did noi have the right to 
p a r t i c i p a t e  through the po wer of the ballot. The 
l e g i s l at ur e  also is aware of the fact that many  of 
tnese p i o ne er s ha ve  been forced to live out their 
re t i r e m e n t  years in areas far away from the land 
they loved and n u r tu re d and thereby also 
suffering, in ma ny  cases, the loss of familial 
r e l a t i o n s h i p  with  their own kin, an e xp e r i e n c e  
that is sad and fr u s t r a t i n g  to them as wel l c'.s 
d e p r i v i n g  new  g e n e r a t i o n s  of A l a s k a n s  the be ne fit  
of their w i s d o m  and ex per ie nce . Thi s l e g i s l a t i o n  
h o p e f u l l y  will  prov ide  our p i o n ee rs  with the 
eco n om ic  me ans  to remain in and c o n t i n u e  to serve 
their state ar.d to en joy the o p p o r t u n i t y  of ai d in g

dc ha pte r 64, SLA 1915.

^ C h a p t e r  205, SLA 1972; AS 4 7 . 4 5 . 0 1 0  et. s e q .

^SB 211, 7th Leg., 2nd Sess.
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the ne w A l a s k a n  in m a k i n g  the st ate  truly "The 
Gr eat La nd ." 51, Ch. 205, SLA 1972.

The ALB program, then, has s e v e r a l  purposes:

1. p r o v i d i n g  an i n ce nt i ve  for a p a r t i c u l a r  class of 
senior c i t i z e n s  to r e m a i n  in the state;

2. c o m p e n s a t i n g  for the h a r d s h i p s  faced by r e t i r e m e n t  
in Alaska;

3. r e w a r d i n g  the past c o n t r i b u t i o n s  of A l a s k a ' s  
e l d e r l y ;

4. cc 'ting for past h a r d s h i p s  suf fe re d by 
Alaska'.' jeers; and

5. r e t a i n i n g  the w i s d o m  and e x p e r i e n c e  of A l a s k a ' s  
pioneers.

Or igi na ll y,  the bonus was $100  per month. Over the

years, the amount has g r a d u a l l y  inc rea se d to its c u rr en t  $250 
£

per month. A p er s o n  is e l i g i b l e  for a bonus i f  he or she:

1. is 65 years of age or older;
2. was "d om i c i l e d  in the te rr i t o r y "  on or be fo re 
J a nu ar y 3, 1959; and
3. has been c o n t i n u o u s l y  d o m i c i l e d  in the st ate for 25 
y e a r s >

A dd it io na ll y,  if a per so n is ab s e n t  from  the s ta te for 

m o r e  than 30 days, he will not r e ce iv e a n o t h e r  bonus until he 

returns. AS 47.4 5.0 30 . If the p e rs o n  is ab sen t for a 

c o n t i n u o u s  period in ex ces s of 180 days, he is i n e l ig ib le  for a 

bonus for the nexc 12 c a l e n d a r  mo n th s fo l lo w i n g  his return, J[d.

^Chapt er 13, SLA ivoi

7AS 4 7 . 4 5 . CIO



E x c e p t i o n s  are m a d e  if the a b s e n c e  "is be yo nd  the c o n t r o l  of the

r e c i p i e n t . "  I d .

T h e lo ng ev it y b on us  is t ax abl e under the In te rn al

R e v e n u e  Code. However, it is al m o st  u n i v e r s a l l y  e x c l u d e d  in

c a l c u l a t i n g  income e l i g i b i l i t y  for st ate  and fede ra l a s s i s t a n c e  

8
prog.rams.

B . The In d i v i d u a l s  C o v e r e d  By The  A la s k a  L o n g e v i t y  

Bo nus P r o g r am.

T h e r e  are c u r r e n t l y  some 9,425 A l a s k a n s  r e c e i v i n g  some 

$ 2 8 . 4  m i l l i o n  in l on ge vi ty  bonus paymen ts.  S k e t c h i n g  an 

a c c u r a t e  po r t ra it  of the s ta te' s AL B  r e c i p i e n t s  is dif fic ul t, 

b e c a u s e  the ALB a p p l i c a t i o n  form r e q u i r e s  little p e r s o n a l  

inf o rm at io n.  In 1976, the A l a s k a  D e p a r t m e n t  of H ea l t h  and 

S o c i a l  S e r v i c e s  c o n d u c t e d  a r a n d o m  sur ve y of ALB r e c i p i e n t s , ^  

and, in c o n j u n c t i o n  with the Vest

8U n d er  42 U.S.C. § 1 3 8 2 ( a ) ( b ) ( 2 ) ( B ) , wh ic h go v e r n s  
e l i g i b i l i t y  for federal S u p p l e m e n t a l  S e c u r i t y  Income, and by 
r e f e r e n c e  also co nt ro ls  o the r fe de r al  p r o g r a m s  such as M e d i c a i d  
and en e rg y ass istance, the f ol lo wi ng  is exc lu de d from the 
d e f i n i t i o n  of income:

"m on th ly  (or other periodic) p a y m e n t s  r ece iv ed by 
any indiv id ual  under a p r o g r a m  e s t a b l i s h e d  prior 
to Ju ly  1, 1973, if such p a y m e n t s  are ma de  by the 
S ta te of w hic h the i n d iv id ua l r e c e i v i n g  such 
p a y m en ts  ia a resident, and if e l i g i b i l i t y  of any 
i nd ivi dua l for such p a y m en ts  is not based on need 
and is based so l el y on a t t a i n m e n t  of age 65 and 
d u r a t i o n  of re si d e n c e  is such s ta te by such 
i n d i v i d u a l ."

^"A l as ka  L o n g e v i t y  Bonus i act S u r v ey ,"  Al as ka  
D e p a r t m e n t  of Hea lt h and So c i a l  S e r v i c e s  (1976) 
( h e r e i n a f t e r  "ALB Survey)
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se t tl em en t,  the D e p a r t m e n t  of L a w  c o n d u c t e d  a n o n - r a n d o m  s ur v e y

of some 1,896 pa rti c ip an ts .

F r o m  those surveys, it is a p p a r e n t  that a large

p e r c e n t s * :  o f  A L B  r e c i p i e n t s  a r e  A l a s k a  N a t i v e s  l i v i n g  i n  r u r a l

a r eas  of the state.  ̂  Mor eo v er , and in large part  b e c a u s e  of

t h e  i n e l i g i b i l i t y  o f  m a n y  r u r a l  r e s i d e n t s  f o r  s o c i a l  s e c u r i t y ,

the l on g e v i t y  bonus is o f te n the primav/y source of in com e for

r u r a l  residents. For example, 41% of the elderly in S o u t h w e s t

Alaska, and 66% in N o r t h w e s t  Alaska, rely on the l o n g e v i t y  bonus

11 1
as their pri m ar y so urc e of income.

A v a i l a b l e  e v i d e n c e  s u g ge st s  that a large p e r c e n t a g e  of

A L B  r e c i p i e n t s  have incomes only  m a r g i n a l l y  above the c u r r e n t

s t at e w el fa re  a s s i s t a n c e  level of $546 per mo nth. The

D e p a r t m e n t  of Law's 1982 survey -- w h ic h was skewed toward the

m o r e  ne edy  r e c ip ie nt s of .he ALB -- found that 8 1 , 4 %  of the

1,896 r ec i p i e n t s  samp led  had mo nt hl y incomes of $ 7 5 0  or less.

T h e 1976 ALB survey found that half of the ALB  r e c i p i e n t s  had a

m o n t h l y  income, " i n c l u d i n g  that of their sp ou se, " of under $500  

1?
per m on th  An o the r

l^In 1976, 41% of the AL B r e c i pi en ts  lived in r u r al  areas of 
the st ate  and 24.1% were  A la s k a  Natives. A L L  Su rv ey  at 14-15.

“ "An A s s e s s m e n t  of the St at us  ard Needs of A l a s k a ' s  
E l d e r l y , "  D e p a r t m e n t  of Sociology, C o l l e g u  of Arts & Sciences, 
U n i v e r s i t y  of Al ask a (1981) (h er ei na ft e r " A s s e s s m e n t .")

12AL B Survey, 0£. c i t . n. 9 at 18-19.
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4 4 %  had incomes of less than S I , 000 per mo nt h . A 1981

U n i v e r s i t y  of A l a s k a  su r ve y i n d i c a t e d  that r o u g h l y  ha l f of

13
A l a s k a ' s  e l de rl y had m o n t h l y  incomes of less than $800. 00.

Th e  1976 A L B  su rve y su gg es ts  that, in light of the high 

p e r c e n t a g e  of bonus r e c i p i e n t s  in the 6 5- 70  age group, the b on us  

has had a m a t e r i a l  ef fe c t  in a l l o w i n g  o l de r c i t i z e n s  to re m a i n  

in the st ate  after - r et ir em en t.^  T h e  re po rt  a l s o  i n di ca te s 

that the ALB p r o g r a m  has al l o w e d  a s i g n i f i c a n t  p e r c e n t a g e  of the 

e l d e r l y  to remain off va r i o u s  p u b l i c  a s s i s t a n c e  p r o g r a m s  

i n c l u d i n g  food stamps and s ta t e Old Ag e  A s s i s t a n c e . ^

One s i g n i f i c a n t  c h a r a c t e r i s t i c  of A l a s k a ' s  e l d e r l y  in 

g e n e r a l  w a r r an ts  note  -- one that w i l l  be c o m e  q ui te  s i g n i f i c a n t  

in our a na ly sis  of a l t e r n a t i v e s .  O n l y  10% of A l a s k a ' s  e ld e r l y  

have r es ide d in the s ta te for 10 ye ars  or l e s s . ^

C . The E ff ect s of Z o be l And Vest  On The AL B Program.

In r e v i e w i n g  the 1972 l e g i s l a t i o n  c r e a t i n g  the 

L o n g e v i t y  Bonus Program, the D e p a r t m e n t  of Law c o n c l u d e d  that 

"... the c l a s s i f i c a t i o n  p r e d i c a t e d  up on  b e i n g  d o m i c i l e d  in the 

t e r r i t o r y  on or b e f o r e  J a n u a r y  3, 1959,- be ars  little, if any,

r a t i o n a l  r e l a t i o n s h i p  to any l e g i t i m a t e  l e g i s l a t i v e  p u r p o s e  

w h i c h  this bill i s ' c o n c e i v a b l y  d e s i g n e d  to s e rv e and thus is in

^ A s s e s s m e n t , o d . c i t . n. 11 at 31.

l^ALB Survey, ojd. c i t . n. 9 at 12.

15i_d. an 10, 18.

^ A s s e s s m e n t , on. c i t . n. 11 .it 12.



all p r o b a b i l i t y  u n c o n s t i t u t i o n a l . " ^

No n et hel es s, the AL B  p r o g r a m  re ma in ed  u n c h a l l e n g e d

u n ti l 1982, fol lo w in g  the U.S. S u p r e m e  C o u r t ' s  d e c i s i o n  in Z obe l

1 ft
v. W i l l i a m s  (hereafter " Z o b e l  I I I " ) .

The law in is sue in Z o be l III (AS 4 3. 23 . 0 1 0  et. seq.) 

p r o v i d e d  for the d i s t r i b u t i o n  of a p e r m a n e n t  fund d i v i d e n d  of 

$ 5 0 - 0 0  for each year of a c c u m u l a t e d  A l a s k a  residency. The Co urt  

ruled, 8-1, that the c u m u l a t i v e  r e s i d e n c y  r e q u i r e m e n t  of the 

p r o g r a m  was not r a t i o n a l l y  r e la te d to the g oal s of the s ta tut e 

-- a ru li ng  w hi ch  is d i s c u s s e d  in m o r e  d e t a i l  in s ec ti on  11(A), 

pos t .

The pe rm a n e n t  d i v i d e n d  fund d i s t r i b u t i o n  program, in

part, was intended to r e w a r d  A l a s k a n s  for pr ior c o n t r i b u t i o n s  to

the state, a goal wh ich : (1) three jus ti ce s b e l i e v e d  was

19
c o n s t i t u t i o n a l l y  im p e r m i s s i b l e ;  and (2) five jus ti ce s

b e l i e v e d  was a p e r n i s s i b l e  goal, but was not r a t i o n a l l y  

fu r th e r e d  by a scheme

•^Mem or and um , H a v e l o c k  to Egan, Re: FCCS HCS CSSB 211 at 17
(June 29, 1972).

18in W i l l i a m s  v. Z o b e l , 619 P . 2d 422 (Alaska 1980) ("Z ob el
I."), the A la s k a  S u p r e m e  C o ur t  i nv al id at ed  the state's g r a d u a t e d  
p e r s o n a l  income tax r ep eal . In W i l l i a m s  v. Z c b e l , 619 P . 2d 448 
(Alas ka  1980) ("Z o b e l  I I "), the co urt  upheld the c u m u l a t i v e  
r e s i d e n c y  r e q u i r e m e n t  or A l a s k a ' s  p er ma n e n t  fund d i v id en d 
d i s t r i b u t i o n  plan -- a r u l i n g  r e v e rs ed  by the U.S. S u p r e m e  Co urt  
in Z o be l I I I .

190 pi nion of the Co urt , 72 L. Ed. 2nd at 679.
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w h i c h  a wa r d e d  d i v i d e n d s  s ol e l y  on Che b a s i s  of res id en cy .

Be y on d the r u l i n g  of the case, the v a ri ou s o p i n i o n s  —  

p a r t i c u l a r l y  those of the c o n c u r r i n g  j u s t i c e s  -- are rich  in 

f o r b o d i n g  l ang ua ge s u g g e s t i n g  that any d u r a t i o n a l  r e s i d e n c y

r e q u i r e m e n t  may r e c e i v e  " i n t e n s i f i e d  s c r u t i n y "  by the Court, and

21
w i l l  be ju st i f i e d  only  in "ra re " c i r c u m s t a n c e s .

As is more  fu lly d is cu s s e d  in Part 11(A), post, the 

impact of the Zobel d e c i s i o n  upon the A L B  p r o g r a m  was ap parent. 

Two  m a j or  go als of the e x i s t i n g  ALB p r o g r a m  are to reward 

e l d e r l y  A l a s k a n s  for their prior c o n t r i b u t i o n s ,  and to 

c o m p e n s a t e  for past h a r d s h i p s  and s u f f e r i n g  -- ends w h i c h  are 

im p l e m e n t e d  by a d u r a t i o n a l  re si d e n c y  r e q u i r e m e n t  m o r e  se ver e 

than that at issue in Z o b e l . A' c h a l l e n g e  to the ALB p r o g r a m  was

not long  in coming. On Ju ly  6, 1982, one R o d n e y  G. Vest

22
c h a l l e n g e d  the ALB p r o g r a m  in S u p er io r C o u r t  in June au . Mr. 

Vest  is an elderly A l a s k a n  wh os e r e s i d e n c y  in the state 

c o m m e n c e d  three m o n t h s  af te r stat eh ood . His c o m p l a i n t  sought 

d e c l a r a t o r y  and i nj u n c t i v e  rel ie f s t r i k i n g  the d u r a t i o n a l  and 

s t a t e h o o d  r e si de nc y r e q u i r e m e n t s  of the act.

Th e State's r e s p o n s e  was c o l o r e d  by §2 of the 

l eg is lat io n, w hi ch  pro vi ded , inter a l i a , that:

^ S e e  Bre n na n conc., 72 L. E d . 2nd at 684: O ' C o n n o r  conc., 72 
L. Ed. 2nd at 685.

21-Brennan conc., 72 L. Ed. 2nd at 681, 684.

22 see n. 2, a n t e .

2 0
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"if any p r o v i s i o n  of this act, or the a p p l i c a t i o n  
of a p r o v i s i o n  of this act to any p e r s o n  or 
c i r c u m s t a n c e  is held invalid, this e n t i r e  act 
s h all  be c o n s i d e r e d  in val id ."

As the D e p a r t m e n t  of Law e x p l a i n e d  in r e v i e w i n g  the

1972 law:

"It is cl ear that the in tent of the L e g i s l a t u r e  
e xp r e s s e d  in S e c t i o n  2 of the bil l is to f o r e s t a l l  
the p o s s i b i l i t y  that a p a r t i a l  d e c l a r a t i o n  of 
u n c o n s t i t u t i o n a l i t y  wo uld  re s ul t in b r o a d e n i n g  the 
c o v e r a g e  of the bi l l to in clu de d a d d i t i o n a l  
clauses. This wo uld  be the case, for example, if 
ei ther the 25 year w a i t i n g  p er i o d  r e q u i r e m e n t  o.' 
the J a n u a r y  3, 1959 cu to ff  date  we r e d e c l a r e d
invalid, and the bill was e x p r e s s l y  or i mp li e dl y
s e v e r a b l e ."23

Thus, i n v a l i d a t i o n  of the L o n g e v i t y  B on us  P r o g r a m  wo uld 

r e su l t  not in e x p a n d i n g  the number of ALB  re ci pi en ts , but rather 

in the ab r up t t e r m i n a t i o n  of the en ti re  program.

F ac i n g  that g r i m  pr ob ab i li ty , the State, with  the 

a p p r o v a l  of the Al a s k a  L e g i s l a t i v e  Council, en te r ed  into an 

a g r e e m e n t  with Vest, a copy of w h i ch  is a t t a c h e d  as A p p e n d i x  A. 

Th e e s s e n c e  of the ag re e m e n t  is as follows:

1. P r o c e e d i n g s  in the Ves t case are stayed 
through the c o n c l u s i o n  of this l e g i s l a t i v e  
session. B ec a us e that ca s e has b e e n  s u b s e q u e n t l y  
c e r t i f i e d  as a class a c t i o n , e x i s t i n g  ALB 
r e c i p i e n t s  are not in j e o p a r d y  at least through 
a d j o u r n m e n t  of this session;

2. The A l a s k a  L e g i s l a t i v e  C o u n c i l  p r o m i s e d  to use 
its "best e f f or ts " to se cu re  the e n a c t m e n t  of 
leg is lat ion wh ich treated eq u a l l y  "all p er son s 65 
y ear s or older as of Jul y 1, 1982, who have bee n 
bona fide A la s k a  re s id e n t s  for at least one year 
prior to that date";

23 0 p . p i t , n. 17 at 5.

2 ^ 0 r d e r  C e r t i f y i n g  Cl ass and D i r e c t i n g  No t ic e to Class 
Me mb ers , Oct. 1, 1982.



3. If l e g i s l a t i o n  of this sort were  e n ac te d this 
session, the suit would be dismissed; and

4. Pv-ecognizing that the C o u n c i l  co uld not bind
the le gi sl at ur e,  if le g i s l a t i o n  is not enacted,
Mr.. Vest  ma y p u r s u e  his case, wi t h the p r o b a b l e
re s u l t  that the p r o g r a m  wi l l be ter minated.

T h e r e  are three a s pe ct s of the s e t t l e m e n t  w h i c h  w a r r a n t

note. First, ob v iou sly , are the sev er e time c o n s t r a i n t s  •under

w h i c h  the l e g i s l a t u r e  is op erating. Second, there is the

s e t t l e m e n t ' s  i n t e n t i o n a l l y  broad litmus test of a c c e p t a b l e

l e gi sl at io n . All the l e g i s l a t u r e  need do is treat all elderly,

o n e - y e a r  A l a s k a n  r e s i d e n t s  "e q u a l l y . "  The  s t a nd ar d could be met

b y  a n y  n u m b e r  o f  o p t i o n s ,  i n c l u d i n g  r e p e a l  o f  C h e  p r o g r a m .

Third, there is the i n e s c ap ab l e f in an ci al impact of the

s e t t l e m e n t  itself. In o rd er  to treat all e ld er l y A l a s k a n s  who

we r e o n e - y e a r  r es i d e n t s  as of Julv  1, 1982 equally, it wil l be

n e c e s s a r y  to fund r e t r o a c t i v e  lo nge vi ty bonus pa ym e n t s  under the

e x i s t i n g  p r o g r a m  to the some 3,300 e l de rl y A l a s k a n s  wh o would

have  qua li fi ed . T he  n e c e s s a r y  r e t r o a c t i v e  a p p r o p r i a t i o n  is

a p p r o x i m a t e l y  $11.4 mi ll ion .

Of course, the l e g i s l a t u r e  itself is not " bo und " to

pass any pa rt i c u l a r  kind of legislation, or any l e g i s l a t i o n  or

a p p r o p r i a t i o n  at all. W h i l e  a "best e f f o rt s"  c l a u s e  is

e n fo rc ea bl e , that o b l i g a t i o n  runs only to Che A l a s k a  L e g i s l a t i v e

Counci l, wh ich  has al r e a d y  d e m o n s t r a t e d  both good faith and

d i l i g e n c e  in a t t e m p t i n g  to me et  the o b l i g a t i o n s  of the or der  and

s e t t l e m e n t .



D . Scope And Intent Of Th is  Report.

Th e pu rp os e of this rep ort  is not to r e c o m m e n d  

p a r t i c u l a r  a me n d m e n t s  to the A l a s k a  L o n g e v i t y  B o n u s  Pr ogr am . As 

S e c t i o n  II, post makes plain, any " r e c o m m e n d a t i o n "  is a f u n c ti on  

of the goals w h i ch  the l e g i s l a t u r e  seeks to a c h i e v e  t hr ou gh  this 

e x e r c i s e .

R.ather, the goal  of this re p or t is to a s s e m b l e  a 

c o m p r e h e n s i v e  list of a l t e r n a t i v e s  p r o p o s e d  by v ar i ou s 

i nt ere ste d parties, and to a n a l y z e  the a l t e r n a t i v e s  in light of:

1. c o n s t i t u t i o n a l  con str ai nts ;

2. fiscal impacts;

3. pr a ct ic ab il it y;  and

4. the ef fect of any c ha ng es  on the e l d e r l y ' s

O C
e l i g i b i l i t y  for oc her  pro grams.

In d e v e l o p i n g  a list of a lt e r n a t i v e s ,  this re po rt  has 

includ ed five op ti ons  e x a m in e d by che S h e f f i e l d  A d m i n i s t r a t i o n ,  

and five a l t e r n a t i v e s  d e v e l o p e d  by the a u t h o r s  of this report. 

Th e  in for ma tio n p r e s e n t e d  with resp ect  to oach o p t i o n  is 

intended to be s u f f ic ie nt  for a t hr es ho ld  d e t e r m i n a t i o n  of 

fe asibility. The report a t t e m p t s  to a n t i c i p a t e  the major 

p r o b le ms  and issues s u r r o u n d i n g  each option; however, it is not 

intended to ex ha us t the de t a i l s  of every pr oposal.

Rather, the re por t should be used as a basis for the 

S e n a t e  J u d i c i a r y  C o m m i t t e e ' s  p r e l i m i n a r y  i n d i c a t i o n  of

25see S e ct io n  II.(C) p o s t .



p r e f e r e n c e .  We are r e c o m m e n d i n g  that the c o m m i t t e e  c ho o s e  two 

or three p r im ar y option s.  We  w i l l  then p r e p a r e  i m p l e m e n t i n g

l e g i s l a t i o n  and a d e t a i l e d  a n a l y s i s  of the p r im ar y options. 

U n d e r  this approach, the c o m m i t t e e  w i l l  not be req uired, at this 

ea rl y point, to ma k e an "all  or n o t h i n g "  choice. It w i l l  also 

af f or d the c o m m i t t e e  f l e x i b i l i t y  in the ev ent  that, for some 

p r e s e n t l y  u n f o r e s e e a b l e  reason, one o p t i o n  b e c o m e s  imp ra cti ca bl e.

D r af t i m p l e m e n t i n g  l e g i s l a t i o n  and a d e t a i l e d  an al y s i s  

of the c o m m i t t e e ' s  c h o i c e s  can  be t r a n s m i t t e d  w i t h i n  two to

three weeks, d e p e n d i n g  on the o p t i o n s  chosen.

E . A l t e r n a t i v e s  I n c lu de d In This Report.

The o pt io ns  inc lu de d in this report, w h ic h are an al yz ed  

in turn in S e c t i o n  III, are:

1. ex pand the A l a s k a  L o n g e v i t y  Bonus P r o g r a m  to 
include all e l d e r l y  A l a s k a n s  with o n e - y e a r ' s  residency;

2. phase out the A l a s k a  ' o n g e v i t y  Bo nus P r o g r a m  by
g r a d u a l l y  r e d u c i n g  benefits;

3. phase out the A l a s k a  L o n g e v i t y  Bo nus P r o g r a m  by
g r a d u a l l y  r e d u c i n g  be ne fit s, w h i l e  c o n t e m p o r a n e o u s l y  
ra i sin g the e l i g i b i l i t y  limits for g e n e r a l  state 
assistance;

A. p r o v i d i n g  a m i n i m a l  base  p a y m e n t  under the A l a s k a  
L on ge v i t y  Bonus P r o g r a m  based sol el y on o n e - y e a r ' s  
residency, wi t h s u p p l e m e n t a l  p a y me nt s m a d e  on the basis 
of need;

5. phase out the A la s k a  L o n g e v i t y  Bo nus P r o g r a m  by
inc r ea si ng  the age e l i g i b i l i t y  each year;

6. cre at e an a n n u i t y  plan, wit h the an nu it y co r pu s
c o n s i s t i n g  of p e r m a n e n t  fund d is t r i b u t i o n s .  This 
opt ion  w ou ld  n e c e s s i t a t e  a t r a n s i t i o n  p r o g r a m  for those 
pers ons  AO ye ars  and older;
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7. fund the A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  th r o u g h  a 
"pay as you go" soc ia l s e c ur i ty  'system, funded by 
a p p r o x i m a t e l y  25 % of the e x i s t i n g  p e r m a n e n t  fund 
d i v i d e n d  d i s t r i b u t i o n s ;

8. r e p l a c i n g  the A l a s k a  L o n g e v i t y  B onu s P r o g r a m  wi th  a 
c o m p r e h e n s i v e  h ea l t h  in sur anc e p r o g r a m  for el d e r l y  
A l a s k a n s ;

9. c o n d i t i o n  e l i g i b i l i t y  for a l o n g e v i t y  bo nus  upon  a 
d e m o n s t r a t i o n  of h a r d s h i p  w hi ch  w ou ld  be s u f f e r e d  by 
b ei ng un a bl e to c o n t i n u e  A l a s k a  resid enc y;  and

10. op en  the A l a s k a  L o n g e v i t y  B o n us  P r o g r a m  to all 
o n e - y e a r  r es id en ts,  and te rm in at e the p r o g r a m  -- g i v i n g  
FY 1984 r e c i p i e n t s  a g r a n d f a t h e r  ri ght  to c o n t i n u e d  
b o n u s e s .

I I . C O N S T R A I N T S  ON TH E  C H O I C E  OF O P T I O N S

T h e r e  are four b as ic  c o n s i d e r a t i o n s  in c h o o s i n g  a 

p a c k a g e  of a m e n d m e n t s  to the A l a s k a  L o n g e v i t y  B o n us  Program. 

The  p u r p o s e  of this s e ct io n is to pr ov id e an o v e r v i e w  of the 

c o n s t r a i n t s  and pol ic y  c ho i c e s  w hi ch  should play a role in this 

c o m m i t t e e ' s  decision.

A. C o n s t i t u t i o n a l  C o ns t ra in ts .

The o b v i o u s  and p ri m ar y c o n s t r a i n t  on any set of

a m e n d m e n t s  to the A l a s k a  L o n g e v i t y  Bonus P r o g r a m  lies in the

eq ua l p r o t e c t i o n  c l a u s e s  of the Uni te d Sta te s ( A m e nd me nt  14) and

A l a s k a  (Art. 1, §1) c o n s t i t u t i o n s .  The e x i s t i n g  Al a s k a

L o n g e v i t y  Bonus P r o g r a m  d i s c r i m i n a t e s  b e t w e e n  ’Ala s k a  r es id en ts  

ba se d on their d u r a t i o n  of residency; mor eov er , all of the

a l t e r n a t i v e s  c o n s i d e r e d  by this report involve some d u r a t i o n a l  

r e s i d e n c y  r e qu ir em en t.
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U n d er  bo t h the fe d e r a l  and A l a s k a  c o n s t i t u t i o n s ,  a 

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  w h i c h  c o n d i t i o n s  or de ni es  

e i th e r  a " f u n d a m e n t a l  rig ht"  or a "ba si c n e c e s s i t y  of life" is 

v a l id  only if the d i s c r i m i n a t i o n  is n e c e s s a r y  to fu rt her  a 

c o m p e l l i n g  state interest. Z o b el  I I , 619 P . 2d at 448; M e m o r i a l  

H o s p i t a l  v. M a r i c o p a  C o u n t v , 415 U.S. 250, 259 (1974).

O £
" F u n d a m e n t a l  r ig hts " i n v ol ve  such things as voting, w hil e 

" b a s i c  n e c e s s i t i e s  of life" in cl ud e b a si c m e d i c a l  c a r e 2” and 

w e l f a r e .2 ^

The  so c al l e d  "r i gh t to trave l"  -- w h i c h  any d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  a r g u a b l e  a f f e c t s  -- is not a f u n d a m e n t a l  

r ig ht a u t o m a t i c a l l y  t r i g g e r i n g  the c o m p e l l i n g  s tat e in ter es t 

test. Z o be l I I , 619 P . 2d at 425-426, Z o b e l  I I I , 72 L.Ed. 2nd at 

6 7 7 - 6 7 8 . 29

We are c o n f i d e n t  in c o n c l u d i n g  that l o n g e v i t y  bo nus  is 

not a "basic n e c e s s i t y  of life." The  p r o g r a m  is not w e l f a r e  -- 

it is not based on need. Basic i n d i ge nt  a s s i s t a n c e  -- i n cl u di ng  

both  income s u p p l e m e n t s  and M e d i c a i d  -- are a v a i l a b l e  to the

26'Ounn v. B lu mst ei n, 405 U.S. 330 (1972).

^ M e m o r i a l  H o s p i t a l  v. M a r i c o p a  County, 415 U.S. 450 (1974).

2 8 s h a p i r o  v. Th omp sr n,  394 U.S. 618 (1969).

2^0ne of the o d d i t i e s  of J u s t i c e  B r e n n a n ' s  c o n c u r r e n c e  in
Z ob el  III was his v ie w that the "right to travel" is a
“fu n d a m e n t a l "  right (_id. at 682) -- a l t h o u g h  im pa ir m en t of that
right by a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  should by tested under 
the d e f e r e n t i a l  " r a t i o n a l l y  r e l a t e d "  s t a nd ar d (see text, p o s t ) or
at w o rs t " i n t e n s i f i e d  ... s c r u t i n y . "  _Id. at 681.
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n e ed y in this state. T h e  lo n ge vi ty  b o nu s p r o g r a m  seems m o r e  

akin  to the p e r m a n e n t  fund di vidend, w h i ch  the A l a s k a  S u p r e m e  

C o u rt  held in Zo bel  II was not a "b asi c necessity' of life." 619 

P . 2d at 445. As the C ou rt  of A p p e a l s  for the N i n t h  C i r c u i t  has 

o b s e r v e d :

" D e p r i v a t i o n s  w h i c h  are only u n c o m f o r t a b l e  are not 
enough, such as c o n d i t i o n i n g  lower tuition at 
state in st i t u t i o n s  of hi gh er e d u c a t i o n  upon a 
o n e - y e a r  r e s i d e n c y  r e q u i r e m e n t . "  Fi she r v. 
R e i s e r , 610 F.2d 629, 639 n. 5 (1979), c e r t .
de nied 447 US 930.

Under the fede ral  co ns ti tu t io n,  then, any d u r a t i o n a l  

r e s i d e n c y  re q u i r e m e n t  imposed by a m e n d m e n t s  to the ALB p r o g r a m

need  only  be " r a t i o n a l l y  r e l a te d"  to a l e g i t i m a t e  g o v e r n m e n t a l  

purpose. Z o be l I I I , 72 L.Ed. 2nd at 678. As this s e ct io n wil l 

discuss, however, that s t a n d a r d  is o c c a s i o n a l l y  m o r e  d e f e r e n t i a l  

in its terms than in its ap pl ic at io n .

Co nv ers el y, under the A la s k a  C o n s t i t u t i o n ,  a d u r a t i o n a l  

r e s i d e n c y  re q u i r e m e n t  w i l l  w i t h s t a n d  s c r u ti ny  only if it is 

"f ai rl y and s u b s t a n t i a l l y  r e l a te d"  to a l e g i t i m a t e  g o v e r n m e n t a l  

purpose, Zo bel I , 619 P . 2d at 427. T h e  m o r e  the ba l a n c e  tips

in favor of the individual, the mo r e n e c e s s a r y  the

d i s c r i m i n a t i o n  m u s t  be in or der  to further the law's purpose. I d .

F r o m  these sta ndards, the f ol lo w i n g  g ro u n d  ru les can be 

e x t r a c t e d  fro m a p p l i c a b l e  case law:

30

3 0 See M e m o r i a l  H o s p i t a l  v. Maricop:: C o u n t y , 415 U.S. at 261
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1. U n q u e s t i o n a b l y ,  the " l e n g t h  of r e s i d e n c e  m a y  be 

used to test the b on a fides of c i t i z e n s h i p . "  Z o b e l  I I I , 72

L.Ed. 2d at 684 ( B r e nn an  conc.). In other words, the s ta te  may, 

by a d u r a t i o n a l  r e s i d e n c y  req uir em ent , " m a ke  v i r t u a l l y  c e r t a i n  

(that the r e c i p i e n t s  of the p r o g r a m  are) bo n a fide r e s i d e n t s  of

the s tat e ..." Vl a n d i s  v. K l i n e , 412 U.S. 441, 4 5 3 - 4 5 4  (1973).

As a g e n e r a l  rule, att or ne ys  ha v e a s su me d that in cases 

not in vo l v i n g  the " c o m p e l l i n g  st ate i n te re st " standard, a 

o n e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  is p e r m i s s i b l e  as a 

p r e s u m p t i o n  of d o m i c i l i a r y .  S e e , Sta rns  v. Malkeisox', F. Supp. 

326, 234 (Minn. 1970), a f f d . m e m . 401 U.S. 985 (1971).

M o r e o v e r ,  the S t at e of A l a s k a  has taken the p o s i t i o n  that in

ca se s i nv ol vi n g ei th er  p a r t i c u l a r l y  a t t r a c t i v e  be nefits, or 

p a r t i c u l a r l y  t ra ns ie nt  populat ion s,  a d u r a t i o n a l  r e s i d e n c y  

r e q u i r e m e n t  in ex ce ss  of one year is co ns t i tut ionally 

pe r mi s s i b l e .  See M o t i o n  For Su mm ary  Jud gm e nt , S e p t e m b e r  8, 

1982, A n d r e s s  v. B a x t e r , et a l ., No. A 8 2 - 3 0 7  Civil, U.S. 

D i s t r i c t  Court, (D. A l a s k a  1982).

For t h ; p u r p o s e s  of the L o n g e v i t y  Bonus Program, there 

are three rea s on s why it makes little sense to a t t e m p t  a 

m u l t i - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  as a p r e s u m p t i o n  of 

do m i c i l a r y .  First, the att emp t w oul d lack s u b s t a n t i a l
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p r e c e d e n t i a l  support. Second, it w ou ld be c o n t r a r y  to the 

A u g u s t  9,. 1982 s e t t l e m e n t  in the Ves t case. Finally, and as 

noted p rev io usl y, a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  w o u l d  not 

b egi n to ex c lud e s i g n i f i c a n t  n um ber s of e l d e r l y  A l a s k a n s  un les s 

it was in excess of 10 years.

2. . D u r a t i o n a l  r e si de nc y r e q u i r e m e n t s  ma y  be

p e r m i s s i b l e  for r ea son s other than p r e s u m i n g  d o m i ci li ar y,  

a l t h o u g h  at least four ju s t ic es  of the U n i t e d  Sta te s S u p r e m e  

C o ur t b el i ev e that those sit ua ti on s  are " ra r e. " Z ob el  I I I , 72 

L.Ed. 2nd at 6 8 4 . J '*"

At the outset, a state ca nno t use a le ng th l y d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t  to reward long time re si d e n t s  for their 

prior c o n t r i b u t i o n s  to the state. To a m a j o r i t y  of the court, 

w h i l e  the pu rp ose  itself is per mi ssi ble , a d u r a t i o n a l  r e s i d e n c y  

r e q u i r e m e n t  is i r r a t i o n a l l y  tailored to that go al  -- a point 

b l u n t l y  made  by J u s t i c e  O ' C o n n o r  in her c o n c u r r e n c e :

"A m u l t i t u d e  of na tive A l a s k a n s  -- i n cl ud in g  
c h i l d r e n  and paup er s -- may ha ve  failed to 
c o n t r i b u t e  to the state in the past. Yet the
state does not dock paupers for their prior
failures to con tribute, and it aw a r d s  every p er s o n  
over the age of 18 di vi d e n d s  e qu al  to the nu mb e r
of years that pe rs on  has lived in the stat e. " 72 
L . E d . 2d at 689.

The flip side of r ew a r d i n g  a pe r so n for prior

c o n t r i b u t i o n s  is c o m p e n s a t i n g  a pe rso n for prior hard shi ps.  

That, as no ted previ ous ly , is a second m aj or  g o a l  of the

3l0ne "rare" e xa mp le  cited by the four c o n c u r r i n g  j u s t i c e s
was q u a l i f i c a t i o n  of pu b li c office. I d .
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e x i s t i n g  A L B  p r o g r a m .  I f  it is i r r a t i o n a l  t o  a s s u m e  t h a t  a l l  

l o n g  t i m e  r e s i d e n t s  " c o n t r i b u t e d "  t o  t h e  s t a t e ,  it m a y  b e  

e q u a l l y  i r r a t i o n a l  t o  a s s u m e  t h a t  a l l  l o n g  t i m e  r e s i d e n t s  

s u f f e r e d  s u b s  t a n t i a l  p a s t  h a r d s h i p .

T h e r e  is one u n i v e r s a l  h a r d s h i p  w h i c h  e qu at es  wit h 

t e r r i t o r i a l  r e s i d e n c y  -- the lack of fr a nc h i s e . It is 

c o n c e i v a b l e  that a L o n g e v i t y  Bonus P r o g r a m  in ten ded  to 

c o m p e n s a t e  for that lack of r e p r e s e n t a t i o n  w ou ld be 

c o n s t i t u t i o n a l l y  p e r m i s s i b l e .  However, that r a t i o n a l e  would 

only ju st if y the J a n u a r y  3, 1959 r e s i d e n c y  r e q u i r e m e n t  -- not

the 25 -y ea r c o n t i n u o u s  r e s i d e n c y  p r o v i s i o n  of the act.

A mu ch  cl os er  q u e s t i o n  is posed by the p r o g r a m ' s  goal 

of a l l o w i n g  e l d e r l y  A l a s k a n s  to re m a i n  in the state wh o would 

suffer p a r t i c u l a r l y  s ev e r e  h a r d s h i p  if they we re  f in a n c i a l l y  

re qu ir ed  to re loc ate . J u s t i c e s  D i m o n d  and M a t t h e w s  of the 

A l a s k a  Su p r e m e  Co ur t be l i e v e  this may be a c o n s t i t u t i o n a l l y  

p e r m i s s i b l e  goa l s u b s t a n t i a l l y  fur th e re d by a d u r a t i o n a l  

r e s i d e n c y  re qu ir eme nt:

"... a s ta te L on ge vi t y Bo nus ... re quire(s) 
lengthy re s ide ncy . Both those pr ogr am s,  however, 
are a p p a r e n t l y  d e s i g n e d  to he lp  those i n d i v id ua l s 
who w oul d like to retire in the s t at e but c an n o t  
afford to do so b e ca us e of the high cost of 
living. The  st ate m ig ht we ll  want to limit the 
b en ef it s to those that would su ffer the mos t 
h a r d s h i p  by b ei ng  forced to leave, and it seems 
r e a s o n a b l e  to s u p p o s e  that a long pe r io d of 
r es id e n c y  w o ul d be some indicia of c l o s e  ties Lo 
A la s k a  and the d i s r u p t i o n  that l ea vi ng  m i gh t 
ca us e. " Z o bel  1 1 , 619 P . 2d at 469 n. ?.3 (Dimond 
d i s s e n t i n g ^



T h e  D e p a r t m e n t  o f  L a w ,  i n  f a c t ,  h a s  c o n c l u d e d  t h a t  t h e

P i o n e e r s '  H o m e  m a y  b e  c o n s t i t u t i o n a l l y  d e f e n s i b l e  a s  a

32
r e a s o n a b l e  m e an s of a c c o m p l i s h i n g  p r e c i s e l y  this goal. 

Indeed, one op t i o n  c on s i d e r e d  in this r e p o r t  w o u l d  award 

l o n g e v i t y  b on u s e s  on the basis of h a r d s h i p  c a u s e d  by r e l o c a t i o n  

wh ic h in turn would be m e a s u r e d  _in part by le ngt h of 

re s id en ce . By m a k i n g  length of r e s i d e n c y  " s o m e  i n d i c i a "  (619 

P . 2d at 469) of the h a r d s h i p  of re loc at io n,  the o p t i o n  wo uld 

avoid the i n d i ct me nt  of o v e r b r e a d t h  w h i c h  was fatal to the 

p e r m a n e n t  d i v id en d fund d i s t r i b u t i o n  p r o g r a m  in Z ob el  I I I .

Finally, as to the A L B  p r o g r a m ' s  go al  of p r o v i d i n g  an 

i n c e n t i v e  for a s p e c if ic  s ubc la ss of A l a s k a ' s  e ld e r l y  to rem ain  

in the state, the co urt s in all l i k e l i h o o d  w o u ld  vi e w that 

p u r p o s e  as m e r e l y  d i s c r i m i n a t i o n  for its own  sake. See Z ob el  

I I I , 72 L.Ed. 2nd at 678-679. P r e s u m i n g  that only l o n g - t i m e  

r e s i d e n t s  have the r eq ui s i t e  " w i s d o m  and e x p e r i e n c e "  to wa r r a n t  

s u b s i d i z a t i o n  is ha rd ly  likely to impress the U.S. S u p r e m e  Court.

B . V a r y i n g  G o a l s  o f  S e v e r a l  L o n g e v i t y  B o n u s  O p t i o n s .

T h e r e  is a s u b s t a n t i a l  d i f f e r e n c e  o f  o p i n i o n  a s  t o  w h a t  

a n  a m e n d e d  A L B  p r o g r a m  s h o u l d  a c c o m p l i s h .  A s  n o t e d  p r e v i o u s l y ,  

t h e  l e g i s l a t u r e  m a y  w i s h  t o  r e t a i n  o n e  o f  t h e  m a j o r  g o a l s  o f  t h e  

e x i s t i n g  p r o g r a m  --  a l l o w i n g  t h o s e  e l d e r l y  w i t h  t h e  c l o s e s t  t i e s  

L o  A l a s k a  t o  c o n t i n u e  t o  l i v e  h e r e .

321982 Op. Atty. Gen.  (November 26, 1982) at 25.
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A l t e r n a t i v e l y ,  the fiscal c o n s e q u e n c e s  the v a r i o u s  

a l t e r n a t i v e s  may be the p r im ar y c o n s i d e r a t i o n .  As p r e v i o u s l y  

di s cus sed , if l e g i s l a t i o n  in c o n f o r m i t y  w i t h  the Ve s t s e t t l e m e n t  

is enacted, an a d d i t i o n a l  $11 m i l l i o n  m u s t  be a p p r o p r i a t e d  as 

r e t r o a c t i v e  bonus p a y m e n t s  to Ju ly  1, 1982. S e v e r a l  of the

o p t i o n s  wh ich  pr o p o s e  to ph ase  out the pr ogr am,  or w h i c h  p r o p o s e  

a c o n v e r s i o n  to p e r m a n e n t  fund earnings, are p a r t i a l l y  or 

p r i m a r i l y  dir ec te d at this end.

The p ri mar y go al  of the l e g i s l a t i o n  m a y  also be to 

p ro te ct  those c u r r e n t l y  mo s t d e p e n d e n t  upon the bonus. The 

c u r r e n t  Old Age A s s i s t a n c e  income le vel is S 5 4 6 . 0 0  per m o n t h  and 

there are a p p r o x i m a t e l y  2,300 el de r ly  A l a s k a n s  r e c e i v i n g  st ate 

as sis ta nc e.  Since the lo ng ev i ty  bonus is not in cl ud ed  in the 

c a l c u l a t i o n  of income for state a s s i s t an ce ,  the p r a c t i c a l  

c o n s e q u e n c e  of a ph ase  out or t e r m i n a t i o n  of the p r o g r a m  wo uld  

be to m a t e r i a l l y  r ed u c e  the a v a i l a b l e  income of the p o o r e s t  

e l de rl y Alaskans. Mor eo v er ,  as noted in S e c t i o n  1(B), a n t e , 

there are a large nu m be r of el de rl y A l a s k a n s  who are c u r r e n t l y  

onl y m a r g i n a l l y  ab ove the e x i s t i n g  state p o v e r t y  level.

T h er e are two o pt io ns  p a r t i c u l a r l y  s e n s i t i v e  to this 

goal  -- the phase out of the ALB p r o g r a m  in c o n j u n c t i o n  w i t h  a 

c o r r e l a t i v e  rise in state a s s i s t a n c e  levels, and the o p t i o n  of 

c o m p e n s a t i n g  those who wo uld  suffer the mo st  h a r d s h i p  by 

reloc at ion .
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W i t h  r e s p e c t  to this goal, h ow ev er,  it sh oul d be 

s t r es se d that the e x i s t i n g  AL B  p r o g r a m  has be e n p u r p o s e f u l l y  

s t ur c t u r e d  so as to not be a " w e l f a r e  p r o g r a m . "  P r e c i s e l y  for 

:: reason, the p r o g r a m  is a d m i n i s t e r e d  by the D e p a r t m e n t  of

A d m i n i s t r a t i o n ,  r a t h e r  than the D e p a r t m e n t  of H e a l t h  and So c i a l  

Ser vi ces , and any c o n v e r s i o n  to a " n e e d - b a s e d "  p r o g r a m  wi l l 

u n d o u b t e d l y  of f e n d  the d i g n i t y  of m a n y  e l d e r l y  Al as ka ns .

Finally, there is the p o s s i b l e  g o a l  of p r o v i d i n g  a long 

term, stable bo nus p r o g r a m  w h i ch  frees the g e n e r a l  fund from 

i n cr e a s i n g  c o m mi tm en ts . Th e an n u i t y  and s ta te  so c ia l s ec ur i t y  

o p t i o n s  are p r i m a r i l y  d i r e c t e d  at this goal.

C. C o n s e q u e n t i a l  E ff ect s of Any A m e n d m e n t  To The

L o n g e v i t y  Bo nus Program.

Any ch a n g e  to the L o n g e v i t y  Bo nus  P r o g r a m  ma y h a v e  two

c o n s e q u e n c e s  w hi ch  mu st  be co n s i d e r e d :  (1) the c o n t i n u e d

e l i g i b i l i t y  of ALB  r e c i p i e n t s  for ot he r state or fede ral  

a s s i s t a n c e  programs; and (2) tax c o n s e q u e n c e s  on pa rt i c i p a n t s .

As noted in S e c t i o n  1(A), a n t e , under fed e ra l law the

ALB is e xc lu ded  from the d e f i n i t i o n  of " i n c o m e "  for m a n y  federal

33
a s s i s t a n c e  purposes. As long as any a m e n d m e n t s  to the ALB 

p r o g r a m  c o n ti nu e to base e l i g i b i l i t y  " s o l e l y  on a t t a i n m e n t  of 

age 65 and d u r a t i o n  of r e s i d e n c y , "  and re ma i n s u f f i c i e n t l y

sim i la r to the e x i s t i n g  p r o g r a m  so as to be fairly ca l le d  "a 

p r o g r a m  e s t a b l i s h e d  pr ior to July  1, 1973," the e x e m p t i o n  would 

be retained.

33see n . 3, a n t e .



O bv iou sly , any m a t e r i a l  ch a n g e s  in e l i g i b i l i t y

r e q u i r e m e n t s  or s t r u c t u r e  of the program- r a i s e  the risk that the

ne w  b e ne fi t will  be inclu ded  as " i n c o m e , "  and m a n y  e l de rl y

A l a s k a n s  will be t e r m i n a t e d  from the a p p l i c a b l e  fe de r al

program. Th e D e p a r t m e n t  of H e a l t h  and So c i a l  S er vi c e s  has

e s t i m a t e d  the impacts fr om  a loss of the lo ng ev it y bo nus

ex c lu si on . T h o se  e s t i m a t e s  ap p ea r at A p p e n d i x  B of this report.

A n t i c i p a t i n g  the same p r o b l e m  wi t h p e r m a n e n t  fund

di v ide nds , the l e g is la tu re ,  in the 1982 Sp e c i a l  Session,

p r o v i d e d  that the state would s u b s t i t u t e  lost b e n e fi ts  for a

34
per io d of rour m on ths . -Obviously, and to the extent

pos sib le,  any a m e n d m e n t s  to the ALB  p r o g r a m  sho ul d either be

ta il ore d to the e x i s t i n g  ex ception, or fall w i t h i n  ano the r

s e p a r a t e  st at u t o r y  income e x c l u s i o n  such as a "need bas ed " 

35
p a y m e n t .

The tax c o n s e q u e n c e s  of a m e n d m e n t s  to the e x i st i ng  ALB 

p r o g r a m  bec ome  p a r t i c u l a r l y  im por ta nt w i t h  r e sp ec t to this 

r e p or t' s a nn uit y o p t i o n  -- w hi ch  is treated in d e t a i l  in S e c t i o n  

III ( F ) , p o s t . At the outset, it is s u f f i c i e n t  to note that:

1. The e x i s t i n g  lo n ge v i t y  bo nu s p r o g r a m  is taxed under 
the In ter na l R e v e n u e  Code;

2. Any ALB  p r o g r a m  w h i c h  is ba sed on need, or co uld be 
c h a r a c t e r i z e d  as a "so cia l b e n e f i t  p r o g r a m  for the 
p r o m o t i o n  of the g e n e r a l  w e l f a r e , "  wo ul d in all 
l i ke li hoo d not be taxed by the IRS; and^6

^ A S  43.23.075.

35see 42 U.S.C. 5 1 3 8 2 ( a ) ( b ) (6).

•^See i r s  R e v e n u e  Rulings, 63-136, 196 3- 2 C.B. 19; 68-38,
19 68- 1 C.B. 446; 72-340, 1972-2 C.B. 31; 78-170, 1978-1 C.B. 24.
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3. On F e b r u a r y  27, 1981, the I n t e r n a l  R e v e n u e  S e r v i c e  
ruled that d i v i d e n d s  d i s t r i b u t e d  under the s ta te' s 
prior p e r m a n e n t  di vi d en d fund l e g i s l a t i o n  -- the 
s t at ut e i n v a l i d a t e d  in Z o b e l _III -- we r e taxable under 
the I n t er na l R e v e n u e  C o d e . J/ W h i l e  the IR.S has. yet 
to rule  on the e x i s t i n g  d i v id en d program, it is lik ely  
that ta xa t i o n  of the p e r m a n e n t  fund d i v i d e n d  could be 
de fe rr ed  if it is used to fund the a n n u i t y  or so ci al  
se c u ri ty  o p t i o n s  d i s c u s s e d  in this report.

III. D I S C U S S I O N  OF A L T E R N A T I V E S

A . E x p a n d i n g  Th e  Class Of A l a s k a  L on ge v i t y  Bonus

R e c i p i e n t s  To Inclu de  All E l d e r l y  W i t h  O n e - v e a r ' s

Presidency.

Th e re  are c u r r e n t l y  some 9,425 A l a s k a n s  who r e ce iv e  

b o n u s e s  totally $ 28 . 2 8  million. This p r o p o s a l  wo uld  re qu ire  

a d d i t i o n a l  a p p r o p r i a t i o n s  for (1) bo n u s e s  for an a d d i t i o n a l  

3,803 people; and (2) a d d i t i o n a l  c l e r i c a l  sup por t in the

D e p a r t m e n t  of A d m i n i s t r a t i o n .  The a d d i t i o n a l  co sts would total 

$12 m i l l i o n  in FY 1984, i n c r ea si ng  to $1 3.7  m i l l i o n  in FY 

1 9 8 8 . 38

T h es e a p p r o p r i a t i o n s  are in a d d i t i o n  to the $11.4 

m i l l i o n  r e t r o a c t i v e  aw ard  re qu ir e d under the Vest se ttlement.

The a d v a n t a g e s  of this op ti on  are two-fold. First, it 

is one of the c o n s t i t u t i o n a l l y  "sa f es t"  option s. Second, since 

e l i g i b i l i t y  would re ma i n d e p e n d e n t  on " d u r a t i o n  of r e si d e n c e "  -- 

alb ei t only on e- y e a r  -- in all li k el ih oo d it wo uld  fall wi th in  

che e x i s t i n g  ALB e x c l u s i o n  to federal a s s i s t a n c e  programs.

3 7 IRS Index Nos. 00 61 .4 0 -0 0;  04 51.20.00; 0 10 2. 00 -0 0 .

^ D e p a r t m e n t  of A d m i n i s t r a t i o n  draft fiscal note, J a nu ar y 
11, 1933.
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A d di t i o n a l l y ,  wh il e t h e o r e t i c a l l y  any " o n e - y e a r "  

el d e r l y  A l a s k a n  co uld take ad va n t a g e  of this program, the 

d e m o g r a p h i c s  of . A la sk a 's  eld erl y (see S e c t i o n  1(3), a n t e ) are 

such that the p ri ma ry  b e n e f i c i a r i e s  of this o p t i o n  w o u ld  be 

those who have  lived in the state from 10 to 25 years. W h e t h e r  

such a p r o g r a m  wo u_d e n c o u r a g e  i n - m i g r a t i o n  is p r o b l e m a t i c a l .

In a d d i t i o n  to obvi ous  fiscal d i s a d v a n t a g e s ,  this 

a l t e r n a t i v e  would di l u t e  the di g n i t y  and r e c o g n i t i o n  at te n d a n t  

the c u r re nt  bonus to the point of n o n - r e c o g n i t i o n .
I

B . Phase Out The E xis ti ng L o n g e v i t y  B o nu s Program.

One of the o pt i o n s  ana ly ze d by the Sh ef f i e l d  

a d m i n i s t r a t i o n  would phase out the AL B P r o g r a m  by r e d u c i n g  

b e n e f i t s  by S5 0. 00  each year b eg i n n i n g  with  FY 1984. By p ay i n g  

$ 2 0 0 . 0 0  a m o n th  to 13,228 re ci pi en ts  rather than $ 2 5 0 . 0 0  to 

9,425, the net incre ase  to the p r o g r a m  in FY 1984 w ou ld  be $2.1 

millio n. In fiscal year 1985, however, wh e n  the b onu s is 

redu ced  to $150.00, there will  be a net d e c r e a s e  of $8.7 m i l l i o n  

in p r o g r a m  costs.

Thi s opt io n has been u n f a v o r a b l y  vi ewe d by the 

a dm in is t r a t i o n ,  and a p p a r e n t l y  was pr ep ar ed  onl y as a point of 

co mpa ri so n.  D es p i t e  its fiscal benefits, the p r o p o s a l  pro t ec ts  

no one. The poo re st  of A l a s k a 's .el de rl y would su ffe r the most. 

Sir.ce, as di sc u s s e d  p r e v i o u s l y ,(Ala sk a lo ng e v i t y  b o n u s e s  are not 

c o u n t e d  in e x i s t i n g  state and federal a s s i s t a n c e  income limits,') 

the n ee d l y  e ld er l y p er s o n  in Al as ka  receives, c u rr en tl y,  a



s u b si di ze d  m o n t h l y  income of $546 for Old Ag e A s s i s ta nc e ,1) plus 

$250 from the A L B  program. This o p t i o n  w o u l d  thus m a t e r i a l l y  

red u ce  state a s s i s t a n c e  l'/els.

C . Ph ase  Out The E x i s t i n g  L o n g e v i t y  B on us  P r o g r a m  W i t h

A C o n t e m p o r a n e o u s  In cre ase  In St at e A s s i s t a n c e  Levels.

The a p p a re nt  " p r e f e r r e d "  o p t i o n  of m a n y  wi th  the 

S h e f f i e l d  a d m i n i s t r a t i o n  is to g r a d u a l l y  i nc re ase  state Old Age  

A s s i s t a n c e  levels w h il e at the same time g r a d u a l l y  d e c r e a s i n g  

the amount of the l on g e v i t y  bonus. The p r o g r a m  wo uld  fu nc t io n 

in the fol lo w in g manner:

C H A R T  1.

Y E A R  OLD  AG E A S S I S T A N C E  L EV EL  A L A S K A  L O N G E V I T Y  BONUS

FY 1983 $546  $250
FY 1984 $596  $200
FY 1985 $646 $150
FY 1986 $696  $1 00
FY 1987 $746 $ 50
FY 1988 $796  $ 0

In a n a l y z i n g  the fiscal impacts of this alt er na ti ve , 

a s s u m p t i o n s  must be m a d e  about how ma n y e l d e r l y  A l a s k a n s  will 

be c om e e l i g ib le  for Old A g e A s s i s t a n c e  as the O A A  income level 

increases, and how ma n y of the n ewl y e l i g i b l e  wi ll  be inclined 

to seek a s s i s t a n c e  as their lo ng ev it y bo nus g r a d u a l l y  d im in i sh es .

R e g a r d l e s s  of w h i ch  a s s u m p t i o n s  are uied, the impacts 

upon the lon ge vit y bonus program, are, of course, id ent ic al  to 

the "ph as e out" option. T ho se  impacts wo ul d be as follows:
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A D D I T I O N A L  C O S T  (SAVINGS) TO TH E A L B  P R O G R A M  (in mi l l i o n s )

CHART 2.

FY 1984 2.1
FY 1985 (3.7)
FY 1986 (19.2)
FY 1987 (30.9)
FY 1988 (44.1)

Th e fi sca l imp ac t upon the D e p a r t m e n t  of He a l t h  and 

S o c i a l  Services' O A A  p r o g r a m  is far m o r e  d i f f i c u l t  to 

de t e r m i n e .  The  D e p a r t m e n t  of A d m i n i s t r a t i o n  has used two 

a l t e r n a t i v e  a s s u m p t i o n s  -- (1) chat of the 1 3 ,2 2 8  e l d e r l y  in

A l as ka , 5% wi l l b ec o m e  e l i g i b l e  and a p pl y for p u b l i c  a ss i s t a n c e  

as the income le vel is in cr e as ed  to $ 7 9 6  in FY 1988; or (2) that 

25% of the e l de rl y wi l l b e c o m e  e l i g i b l e  and apply for a s s i s t a n c e  

d u r i n g  that period.

W e b e l i e v e  that the 25% p o s s i b i l i t y  ma y  be cl os e r  to

the truth. A p p r o x i m a t e l y  30% of A l a s k a ' s  e ld e r l y  ha v e m on th ly

incomes m a r g i n a l l y  a b o ve  e x i s t i n g  a s s i s t a n c e  levels -- from

39
$ 5 0 0 - $ 8 0 0  per month. If those fig ure s are ac cur ate , as many 

as 3,968 wil l bec om e e l i g i b l e  for pu bl i c  a s s i s t a n c e  -- in 

a d d i t i o n  to the 2 ,3 00 c u r r e n t l y  on the OA A  program.

The se con d v a r i a b l e  involves the sizp i-r the be ne fit s 

w h ic h the n ew  c l i e n t e l e  w i l l  receive. The  D e p a r t m e n t  of Healtl 

and So ci a l  S e r v i c e s  has a ss u m e d  that eac h new  r e c e p i e n t  will 

r e c e i v e  the m e a n  b e n e f i t  c u r r e n t l y  g i v e n  or p r o j e c t e d  for

39 A ssessment, o d . c i t . n. 11 at 31.
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In c o m p u t i n g  the fiscal impacts for this option, we 

h a v e  used the f o l l o w i n g  three as su mp t io ns :

(1) Of the 3,968 e ld erl y w h o m  c u r r e n t  data  suggest 

c o u ld  be e l i g i b l e  for the in creased OA A progra m,  2500 wi ll  in 

fact a p p l v .  Th is  fig ur e a r b i t r a r i l y  d i s c o u n t s  both  t h ose  who 

w i l l  d e c l i n e  to apply for p s y c h o l o g i c a l  reasons, and those who 

wi l l not apply b e c a u s e  the m i n i m a l  b e n e f i t s  to them are simply 

not w o r t h  the bother;

(2) B e c a u s e  we have  d i s c o u n t e d  those wh o w i l l  rec e iv e 

m i n i m a l  benefits, we hav e re t ai ne d the " m e a n  b e n e f i t "  assumpt-ion 

e m p l o y e d  by the D e p a r t m e n t  of He a lt h and S o c i a l  Ser vi ces ; and

(2^ Th e  ne w r e c i p i e n t s  will be e v e n l y  d i s t r i b u t e d  over 

each of the five y ea rs  -- so that in each yea r an a d d i t i o n a l  500 

r e c i p i e n t s  will be added to the OA A  program.

A d d i t i o n a l l y ,  p er so ns  who b e c o m e  e l i g i b l e  for Old Age 

A s s i s t a n c e  will also  b ec o m e  el ig i b l e  for M ed ic a id . The  State 's  

M e d i c a i d  bud ge t for FY 1983 is $65 m i l l i o n  dollar s.  48%  of that 

fig ure  -- or S3 1.2 m i l l i o n  -- is paid by the State. Some 23% of 

that bu dg et  -- o r $7 .17 m i l l i o n  do l l a r s  -- is a t t r i b u t a b l e  to 

those c u r r e n t l y  on Old Ag e As si st an ce . If the O A A  p o p u l a t i o n  

d o u b l e s  over the next five years -- as our a s s u m p t i o n s  pr e sum e 

that it will -- there will be an a d d i t i o n a l  cost  of $7.17 

m i l l i o n  (not a d j u st ed  for inflation) to this option, c h a r g e a b l e  

in e q ua l p o rti ons  to each of the next five fiscal years.

existing receipients -- $295 in FY 1984.
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W i t h  th ese a s s um p ti on s,  the f o l l o w i n g  c h a r t  i l l u s t r a t e s  

the p o s s i b l e  net fis cal  impact of this option:

C HAR T 3

-----------IN M I L L I O N S ----------

Year # A d d . 
on OAA

M e a n  Be n e f i t
A d d e d
M e d i c a i d
C o st s

A d de d 
ALB  C os ts  
(Savinas)

Net

FY 1984 
FY 1985 
FY 1986 
FY 1987 
FY 1988

500
1000
1500
2000
2500

$ 2 9 5 . 0 2
3 4 5. 0 2
39 5 .0 2
4 4 5 . 0 2
4 9 5 . 0 2

1.4
2.8
4.2
5.6
7.0

2.1 
(8.7) 

(19.2) 
(30.9) 
(44.1)

5.27
(1.76)
(5.90)

(14.60)
(29.30)

Thus, e ve n w i t h  fairly l i b e r a l  a s s u m p t i o n s  r e g a r d i n g  

the nu mb e r  of a d d i t i o n a l  O A A  c l i e n t s  and M e d i c a i d  costs, this 

o p t i o n  w i l l  b eg in  sa v in g  m o n e y  in FY 1983.

Mo re ove r,  for th ose  elder ly in the $300 - 80^ per m o n t h  

income ra nge  wh o pay some federal taxes, thr- o p t i o n  w o ul d have 

a d v a n t ag es ,  since in cr ea se d need b a s e d  a s s i s t a n c e ,  un li ke  the 

l o n g e v i t y  bonus, sho uld  not be taxed under the I n t e rn al  R e v e n u e  

C o d e .

O n e o b v i o u s  d i s a d v a n t a g e  of this o p t i o n  is that it 

t r a n s f o r m s  the l o n g e v i t y  bonus p r o g r a m  into a w e l f a r e  scheme. 

Pe r s o n s  w h o c u r r e n t l y  r e c e i v e  $7 9 6 or less per m o n t h  

i n c l u d i n g  the bonus -- w i l l  indeed be "held h a r m l e s s "  under the 

option, but only at the ex p e n s e  of a p p l y i n g  for a s s i s t a n c e  to 

the D e p a r t m e n t  of H ea l t h  and So c i a l  S er vi c e s .
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Mo reo ve r,  those cu rr en t elde rl y b o nu s r e c i p i e n t s  w h o se  

m o n t h l y  incomes ( ex c l u d i n g  the bonus) exc ee d $796  per m on th  will 

r e c e i v e  no p r o t e c t i o n  under this option.

Finally, b e c a u s e  we l f a r e  pa ym e nt s are g e n e r a l l y  viewed 

by the co u rt s as in vo l v i n g  "basic n e c e s s i t i e s  of life" (see 

§ 1 1 (A ) , a n t e ) , the d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  for 

i n c r e a s e d  old age a s s i s t a n c e  must be d ro pp ed  from o ne y e ar to 30 

d a y s . ^  The  m i n i m u m  n a t i o n a l  old age a s s i s t a n c e  level under 

the fe de ra l S u p p l e m e n t a l  Se c ur i t y  Income s y s t e m  -- w h i ch  OAA

s u p p l e m e n t s  -- .’ A p er s o n  wi th  $600  a m on th

in com e in a " m i n i m u m  b e n e fi t"  state is p r e s u m a b l y  i n e li gi b le  for 

old age a s s i s t a n c e  ( i n cl ud i ng  Medicaid) in that state, but could 

b e c o m e  e l i g ib le  under the A la s k a  s ys t e m  upon 30 days re sidency. 

W h i l e  the me r e p r o s p e c t  of an a d d i t i o n a l  $196 per m o n t h  (in FY 

1988) is u n l i ke ly  to induce people to re tir e in Alaska, the 

c o n c o m m i t a n t  p r o v i s i o n  of M e d ic ai d s e r v ic es  -- i nc lu di n g full 

n u r s i n g  home c o v e r a g e  -- may have that effect. If a pe r s o n  can 

o b t a i n  free n ur s i n g  hom e c o v e ra ge  -- valued at b e t w e e n  $40 - 

$ 6 0 , 0 0 0  per year -- si m pl y by sp en din g the m o n t h  of Au gu s t  in 

A nc h o r a g e ,  the S t ate  may face a rather r e m a r k a b l e  i n - m i g r a t i o n  

p r o b l e m  indeed.

been  d i s c u s s e d  by the S h e f f i e l d  A d m i n i s t r a t i o n  as a m e an s of

D. R e t a i n i n g  A M o d e s t  Lo ng e v i t y  Bonus, W h i l e  P rov i d i n g  

A "Need Ba se d"  S u p p l e m e nt.

Thi s o p t i o n  is lar ge ly  a va r ian t of o p t i o n  C, and has

^ S h a p i r o  v. T h o m p s o n , 394 U.S. 618 (1969).
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r e t a i n i n g  some l o n g e v i t y  bonus pa y m e n t  w h ic h co uld  not be 

c o n s i d e r e d  " w e lf ar e. "

Under this option, the l o n g e v i t y  bonus, as w i t h  O p t i o n  

C, w o u l d  be g r a d u a l l y  r e d u c e d  to, say, $ 1 0 0 . 0 0  per month. As 

the fis cal  in f o r m a t i o n  for a l t e r n a t i v e s  B and C suggest, this 

a l t e r n a t i v e  would re s ul t in a sa vi ng s to the l o n g e v i t y  bonus 

p r o g r a m  of $19.2 m i l l i o n  by FY 1986.

To c o m p e n s a t e  for the loss of $ 1 5 0 . 00/mo. to the needy, 

ei ther S t at e OA A  limits could be in cre as ed  by $150, or a 

s e p a r a t e  "need based bo nus s u p p l e m e n t "  c ou ld be e s t a b l i s h e d  by 

the D e p a r t m e n t  of A d m i n i s t r a t i o n .

The a d v a n t a g e  of the latter o p t i o n  is that a l t h o u g h  

based on "nee d,"  a p p l i c a n t s  will not be d e a l i n g  wi t h the 

D e p a r t m e n t  of He al t h  and Soc ia l Ser vices, and may v i e w  the 

s u p p l e m e n t  less as a form of welfare. A d d i t i o n a l l y ,  si nce  the 

s u p p l e m e n t  will be p r o v i d e d  jnder a p r o g r a m  o th er  than St at e 

OAA, its r e c ip ie n ts  w ou ld  not be e n t i tl ed  to M e d i c a i d  ( i nc lu di ng  

n u rs in g home cov er age ) unless they are o t h e r w i s e  e l i g i b l e  for 

OAA  under e x i s t i n g  limits.

Ad d i t io na l ly , the "need" is not n e c e s s a r i l y  limi te d to 

fin anc ial  need. As this- rep or t' s  d i s c u s s i o n  of O p t i o n  I 

indicates, l o ng ev it y b on u s e s  ma y be a p p o r t i o n e d  a c c o r d i n g  to the 

h a r d s h i p  wh ich  the e ld er ly  wo ul d face by b ei ng forced to ret ir e 

o ut si de  Alaska.
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Th e d i s a d v a n t a g e  of a s e p ar at e  "need bas ed " p r o g r a m  in 

the D e p a r t m e n t  of A d m i n i s t r a t i o n  is, of course, the n e c e s s a r y  

c r e a t i o n  of a p a r a ll el  b u r e a u c r a c y  in st ate go ve rn me nt .

The' fiscal costs of this o p t i o n  ha v e not be en  d e v e l o p e d  

by the a d m i n i s t r a t i o n  or this rep or t b e c a u s e  of the v a r i a b l e s  

i n vol ve d -- the size of the r e m a i n i n g  " ba s ic " l o n g e v i t y  bonus, 

and the q u e s t i o n  of a dm in is t r a t i o n .  Co st s of a d m i n i s t r a t i o n  

aside, the net s av in gs  to the St at e sh ou ld  be s u b s t a n t i a l l y  

s i mi la r to the FY 1986 figures for O p t i o n  C -- in w h i c h  the 

d e c l i n i n g  l on g e v i t y  bonus pa ym en t w oul d be $1 0 0 . 0 0  per month. 

The pr oj e c t e d  net sa vi ng s of $5.9 m i l l i o n  w ou ld  c e r t a i n l y  exceed 

the c ost s of even a p ar al l e l  b u r e a u c r a c y  w i t h i n  the D e p a r t m e n t  

of A d m i n i s t r a t i o n .

E . G r a d u a l  I n c re as e In The Age Of E l i g i b i l i t y .

An o the r op ti o n  ex pl o re d by the A d m i n i s t r a t i o n  would 

red uc e the d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  for a bo nus to one 

year, but raise the e l i g i b i l i t y  age each fiscal year. For FY 

1984, the age would be raised to 66; to 67 in FY 1985; and so on.

This op tio n would have a s u b s t a n t i a l  fiscal impact 

until fiscal year 1988, at wh ic h time m o r t a l i t y  wo uld  have 

r e du ce d the class of b e n e f i c i a r i e s  b e l o w  e x i s t i n g  levels. For 

FY 1984, the op t io n wo uld cost an a d d i t i o n a l  $9.5 m i l l i o n  

d o ll ar s beyond e x i s t i n g  funding levels, a c c o r d i n g  to the 

D e p a r t m e n t  of A d m i n i s t r a t i o n .



This  op t ic n -has be en  q u it e u n f a v o r a b l y  rec eived. It 

has be en  f a c e t i o u s l y  but not u n f a i r l y  r e f e r r e d  to as the 

" n e w c o m e r ' s  bonus p ro gr a m . "  A re c e n t  m i g r a n t  bo rn  p rio r to J u n e  

30, 1918 wo uld re c e i v e  a l o n g e v i t y  b on us  for life, w h i l e  a

l o n g - t i m e  Al a s k a n  born s u b s e q u e n t  to that da t e wo uld  r e c e i v e  

n o t h i n g .

F. S e l f - S u s t a i n i n g  A n n u i t i e s .

The prior .live o p t i o n s  were  d e v e l o p e d  by m e m b e r s  of the 

ad m in is t r a t i o n ,  a l t h o u g h  the a d m i n i s t r a t i o n  has not fo rm all y 

" s p o n s o r e d "  any p a r t i c u l a r  approach. M or e o v e r ,  severa? of the 

op t i o n s  -- p a r t i c u l a r l y  the " g r a d u a t e d  age" and "p h as e out" 

o p ti on s -- were d e v e l o p e d  mo r e as c o m p a r a t i v e  c o n v e r s a t i o n  

pie ces  than as act ua l pro pos al s.

The fol lo win g five o pt io ns  -- c o m m e n c i n g  with  the 

s e l f - s u s t a i n i n g  an nu it y -- were  p r e p a re d by the a ut ho rs  of this 

r e p o r t .

Under the s e l f - s u s t a i n i n g  a n n u i t y  option, i n d i v id ua ls  

would no longer r e ce iv e a p e r m a n e n t  fund d i v i d e n d  under 

AS 43.23. Rather, those d i v i d e n d s  w o u l d  form the co r pu s of a 

s e l f - s u s t a i n i n g  ann u it y a c co un t from w h i c h  the i n d i vi du al  would 

r ec ei ve  an an nu i ty  c o m m e n c i n g  at the age of 65.

A c c o r d i n g  to D e p a r t m e n t  of R e v e n u e  p r oj ec tio ns , the 1 

pe r ma n e n t  fund d i v i de nd  p a ym en t for FY 1984 will  be $365.00, 

ri si ng  g r a d u a l l y  t h r o ug ho u t the r e m a i n d e r  of this c e n t u r y  to 

S952 in the year 2000.
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G i v e n  this l e ve l of c o n t r i b u t i o n  to the corpus, a 

s e l f - s u s t a i n i n g  a n n u i t y  ac c o u n t  will p ro d u c e  an a nn ui ty  r o u g h l y  

e q u i v a l e n t  to the e x i s t i n g  l o n g e v i t y  bonus (with a 3 pe r c e n t  

a n n u a l  cost  of li v in g a d j u s t m e n t ;  for those wh o are c u r r e n t l y  40 

y e ar s or younger, and w h o w i l l  be r e s i d e n t s  of A l a s k a  ea c h of 

the ne x t 20 years. Fo r v ar io us  ag e groups, the a n n u i t y  

e n t i t l e m e n t s  at age 65 as a p e r c e n t a g e  of the "ta rg et " a n n u i t y  

($ 30 00/yr. plus 3% per annum) wo uld  be r o u g h l y  as follows:

Cu r r e n t  age A n n u i t y  as a %
of target a n nu it y

25 358%
35 161%
40 100%
45 66
55 21

Ob v io usl y,  some t r a n s i t i o n  m e a s u r e  is n e c e s s a r y  for 

those wh o are si mpl y i n c a p a b l e  of a c c r u i n g  a s uf f i c i e n t  co rpus 

by the age of 65 to be e n t i t l e d  to the " ta rge t annuity". The 

g e n e r a l  fund, sim ply  put, wi l l be req ui re d to m a k e  up the 

di f f e r e n c e ,  although, over time, that " d i f f e r e n t i a l "  will 

d e c r e a s e  as annuity a c c o u n t s  a ss u m e  some si gn if ic an ce .

M a n y  of the o p t i o n s  e x p l o r e d  in this report co uld 

s u f f i c e  as & 20-25 year s h r i n k i n g  g e n e r a l  fund o bl iga ti on.  One 

o p t i o n  p a r t i c u l a r l y  t a i lo re d to the a n n u i t y  a p p r o a c h  wo uld  be to 

a l l o w  those who  are at or near the age of 65 to c o n t i n u e  to 

r e c e i v e  their pe rm an e nt  fund d i v i d e n d s  in cash, with  the PFD 

b e i n g  s u b t r a c t e d  from the l on g e v i t y  b onu s amount. For those in
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the 4 0 - 6 0  year age group, the g e n e r a l  fund w o ul d si m p l y  fund the 

d i f f e r e n c e  b et w e e n  their a n n u i t y  and the " t a r g e t "  figure.

Under this " t r a n s i t i o n a l  m ea su re ",  the g e n e r a l  fund 

" r e s i d u a l "  p ay me nt  would be based on the am ou nt  n e c e s s a r y  to 

s u p p l e m e n t  the a nn ui ty  cor pus  a s s u m i n g  that an i n d i v i d u a l  

r e c e i v e d  a p e r m a n e n t  fund d i v i d e n d  e ve ry  year. T h e r e  w ou ld  

seem, in this regard, no o b l i g a t i o n  on the part of the s ta te to 

g i v e  a larger g e n e r a l  fund s u p p l e m e n t  to s o m e o n e  w i t h  two PFD 

crad:.ts than to s om eon e with  15.

Thus, in fiscal year 1994, w h e n  c u r r e n t  5 5- ye ar  olds 

fi rst re c e i v e  their annuity, they w ou ld re c e i v e  a state 

s u p p l e m e n t a l  of 79 p er ce nt  of the target a n n u i t y  -- r e g a r d l e s s  

of the ac t ua l PFD  cr e di t any i n d i vi du al  has accrue d.

The r e m a i n i n g  qu estion, o bv iou sl y, is what  to do ab out  

the p e r s o n  who is c u r r e n t l y  65. If that i n d i v i d u a l ' s  s u p p l e m e n t  

is the same  in 1994 as a ne w a n n u i t a n t  -- 79% -- he w il l  in fact 

r e c e i v e  less than the new  a n nu i t a n t  si nce  he w i l l  ha ve  only  his 

p e r m a n e n t  dividend, ra the r than a 21% annuity, to m a k e  up the 

d i f f e r e n c e .  Con ve rs el y,  if the g r a n d f a t h e r e d  PFD r e c i p i e n t  

r e c e i v e d  a full target a n nu it y in 1994, he would be at a 

s u b s t a n t i a l  a d v a n t a g e  over the n e w  an nu ita nt . Th e r e a s o n  is 

this: w h il e the new  a n n u i t a n t  has ear ne d a s u b s t a n t i a l  p o r t i o n

of his target a n n u i t y  by f o re go i ng  his cash  d i v i d e n d  each year, 

the " g r a n d f a t h e r e d "  r e c i p i e n t  has both e n jo ye d the di vid en d,  and 

its e a r n i n g  power, over that same per iod  of time.



Th e q u e s t i o n  is l ar g el y one of equit; ^or the 

le g is lat ur e. Ei the r a p p r o a c h  is d e f e n s ib le . W h i l e  the la tte r 

s c e n a r i o  would se em  to d i s c r i m i n a t e  in favor of the e x i s t i n g  

elderly, the A la s k a  S u p r e m e  C o ur t  has r e c o g n i z e d  the l e g i t i m a c y  

of c r e a t i n g  p r e f e r e n t i a l  g r a n d f a t h e r  rig ht s for those who  ha v e 

come  to de pen d upon an e x i s t i n g  s t a te  p r o g r a m . ^

In either case, the d i f f i c u l t y  wit h this " t r a n s i t i o n "  

o p t i o n  is that the l o n g e v i t y  bonus p r o g r a m  c o n t i n u e s  to be a 

s u b s t a n t i a l  d r ai n on the g e n e r a l  fund for 20-25 ye ars to come. 

U nd er the t r a n si ti on  op ti o n  d e s c r i b e d  above, the FY 1984 bu dg et  

for the ALB p r o g r a m  would be in cre as ed  by $6 m i l l i o n  d ol la rs

/ 9
over e x i s t i n g  fun din g levels.

T h r o u g h  A e t n a  In su r a n c e  Co., we i n v e st ig at ed  the 

a l t e r n a t i v e  of si mpl y p u r c h a s i n g  a l if e t i m e  a nn u i t y  for all 

chose c u r r e n t l y  65 or older. U n f o r t u n a t e l y ,  the cost of a 

l i f et im e a nn uit y for all A l a s k a n s  65 or older wo uld  be 

p r o h i b i t i v e  -- in the n e i g h b o r h o o d  of $300 to S400  million.

Finally, the L e g i s l a t u r e  should c o n s i d e r  using the 

a d m i n i s t r a t i o n ' s  o p t i o n s  C an d/o r D as a tr a n s i t i o n  me as ure . 

T he short term fiscal' impacts of those o p t i o n s  are s u p er io r to 

those of a si mple g e n e r a l  fund s upp lem en t.

^ C o m m e r c  ial F i sh er ie s Entry C o m m i s s i o n  v. Ao okedak, 606 
P . 2d at 1259-61.

^ - A s s u m i n g  that the ALB  of the " g r a n d f a t h e r e d  cl a s s"  is 
r ed uce d by the $365 p e r m a n e n t  fund div ide nd , each of 13,228 
p er son s will r e ce iv e a p a y me nt  of $ 2, 6 3 5  this year -- tot al in g $34 
m i l l i o n  dollars.
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For all of the short term p r o b le ms  of an a n n u i t y  

pr og ram , the long term- a d v a n t a g e s  sh o ul d  r ec ei ve  equal time. 

First, in a period of 20 -25 years, the g e n e r a l  fund w i l l  no 

lo n g e r  be en cu m b e r e d  wi t h the l o n g e v i t y  bonus program. Second, 

the e v e n t u a l  size of on e's  a n n u i t y  p a y m e n t s  w o ul d be a f u n c t i o n  

of the nu mbe r of p e r m a n e n t  fund d i v i d e n d  c o n t r i b u t i o n s  that have 

b e e n  c r e d i t e d  to the a n n u i t a n t ' s  account. We s e r i o u s l y  d oub t 

that a s u c c e s s f u l  d u r a t i o n a l  r e s i d e n c y  c l a i m  could be m a d e  to 

this as pe ct  of the progra m.  An a n n u i t a n t  with three ye ar s 

c o n t r i b u t i o n s  could no m or e c l a i m  that he is due an a n n u i t y  

ba sed  on 20 years c o n t r i b u t i o n  than could a 1996 r e s i d e n t  c l a i m  

not m e r e l y  the $787 ca s h d i v i d e n d  a v a i l a b l e  that year, but 

r a t h e r  some $6 , 0 0 0  w h i c h  his p r e d e c e s s o r s  had am as se d by b e i n g
/ o

r e s i d e n t s  of A la s k a  si nce  1984.

We be l i e v e  th t there is a st ro n g case for d i s t r i b u t i n g  

a n n u i t i e s  only to pe rs ons  who are r e s i d e n t s  of Al as k a  at the

^ B e c a u s e  future a n n u i t i e s  are a di re ct  f u n ct io n of a ct u a l  
past pa y me nt s to the program, the p r o g r a m  does not " r e w ar d"  
p r e s u m e d  c o n t r i b u t i o n s  but sim ply  retu rn s ac t ua l investme nts , cf. 
Z o b e l  I , 619 P . 2d at 435 ( R a b i n ow it z conc.) Nor is the o p t i o n  
ak i n to a s i t u a t i o n  w h e r e  p ri or tax c o n t r i b u t o r s  are e x c u s e d  fro m 
f u n d i n g  the prese nt  ne eds  of gov er nm en t,  as with the tax re p ea l 
sc h e m e  at issue in Zo be l I . At any point in time, each A l a s k a n  is 
t r ea te d q u it e e q ua ll y ~  Being e n t it le d to r.n a n nu it y c r e d i t  if he 
or she r e si ded  in the state for six m o n t h s  d u r i n g  the pe r ti n e n t  
year.
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time. P a r t i a l l y  for r ea s on s d i s c u s s e d  below, no i nd i v i d u a l  wi ll  

h a v e  a " ve ste d right" to an a n n u i t y  in the future. A p u r p o s e  of 

the an n u i t y  p r o g r a m  w i l l  be to a l l e v i a t e  the p a r t i c u l a r

f i n a n c i a l  harc'ships ca u se d by r e t i r e m e n t  in A l a s k a  -- a p u r p o s e  

w h i c h  we b e li ev e is c o n s t i t u t i o n a l .  This go a l w ou ld be se rve d 

o n l y  by c o n f i n i n g  ac tua l a n n u i t y  p a y m en ts  to A l a s k a  res idents.

Second, and p a r t i c u l a r l y  if the p r o g r a m  is p r o p e r l y  vi ew ed  as

c o n f e r r i n g  an eco no mi c b e n e f i t  not upon  the c r e d i t i n g  of an 

a n n u i t y  account, but ra th e r upon a n n u i t y  d is tr i b u t i o n ,  the state 

c e r t a i n l y  po sse ss es  the right to pr e fe r  its own re si d en ts  in the 

d i s p o s i t i o n  of its r e s o u r c e s . ^

T h er e are, of course, ot he r issues s u r r o u n d i n g  the

a n n u i t y  option. Many A l a s k a n s  will  u n d o u b t e d l y  wish to re tai n 

the e x i st in g cash be ne f i t s  of the p e r m a n e n t  fund di st r i b u t i o n .  

A l a s k a n s  wil l not be, however, total ly  w i t h o u t  recomp en se.  An 

an n u i t y  accou nt for y o u n g e r  A l a s k a n s  in p a r t i c u l a r  -- at least 

for those pl an ni ng  to stay in the state -- will  one day lead to 

s u b s t a n t i a l  benefits.

Of course, the p r o sp ec t of a l u c r a t i v e  r et i r e m e n t  

ac c o u n t  is a product ^f the l e g i s l a t u r e ' s  c o n t i n u e d  w i l l i n g n e s s  

and ab i l i t y  to de v ot o 25% of p e r m a n e n t  fund e a r n i n g s  to the

44Reeves ,  in c . y. S t a t e , 65 L.Ed. 2nd 244, (1980); see also
W h i t e  v. M a s s a c h u s e t t s  C o u n c i l  of C o n s t r u c t i o n  Em ployees, ____
U.S. ____ , No. 81-1003 (U.S.S.Ct., Feb. 28, 1 9 8 3 ) ( d i s t i n g u i s h i n g
H i c k l i n  v. O^heck, 437 U.S. 518 (1978).
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a n nu it y program. U n q u e s t i o n a b l y ,  at some po int in time, a

m a t e r i a l  p e r c en t ag e of the p e r m a n e n t  fund's e a r n i n g s  w i l l  be

n e c e s s a r y  for ge n e r a l  g o v e r n m e n t  ex pen ses . The po int at wh ich

that wi l l requi re  ac ces s to m o r e  than 75% of the fund's ea rni ng s

is pr ob le ma ti c al .

T he tax c o n s e q u e n c e s  of an a n n u i t y  p r o g r a m  w a r r a n t

d e t a i l e d  discussion. As n ot ed  pr evi ou sl y,  the I n t e r n a l  R e v e n u e  

Se r v i c e  may well rule that p e r m a n e n t  fund cash  d i s t r i b u t i o n s  are 

taxable. Con versely, if c r e d i t s  to an a n n u i t y  a cc ou nt  eq ua l to

the pe rm a n e n t  fund d i v i d e n d  are not tax exempt, the real

e c o n o m i c  value and perce ved p o l i t i c a l  w o rt h of an a nn ui t y 

op t io n is s u b s t a n t i a l l y  le ssened.

The annuity p r o g r a m  e n v i s i o n e d  by this rep or t is not 

e m p l o y e r / e m p l o y e e  related, and th er e f o r e  w oul d not qu a l i f y  as an 

exe m pt  plan under the I n t e r n a l  R e v e n u e  Code.^"* Nor was

s e ri ou s c o n s i d e r a t i o n  g i v e n  to q u a l i f y i n g  this a nn ui ty  o p t i o n  as 

an In di v id ua l R e t i r e m e n t  A c c o u n t  -- b e c a u s e  (1) the state is not 

a q u a l i f i e d  fin an c i al  i n s t i t u t i o n  to a d m i n i s t e r  such an account;

(2) the requi re d terms of an IRA wer e not c o m p a t i b l e  with the 

o p t i o n  considered; and (3) any "s ta t e r e q u i r e d "  IRA -- even if 

p o s s i b l e  -- would s e v e r l y  imp ing e on the tax p l a nn in g 

f l e x i b i l i t y  of i nd ivi dua l A l a s k a n s . * ^

None th ele ss , it is our o p i n i o n  that the a n n u i t y  o pt i o n  

sh ou ld result in the d e f e r r a l  of both  the p e r m a n e n t  fund

* 5 c f. 26 U.S.C. §401-404 

46 see 26 U.S.C. §408.



d i v i d e n d  c o n t r i b u t i o n s  and a cc rue d .nterest under the In te rn al  

R e v e n u e  Code. The co ur ts  and the IRS have  g e n e r a l l y  ru led  that 

c o n t r i b u t i o n s  to an u n q u a l i f i e d  " a n n u i t y , "  " r e t i r e m e n t "  or 

" d e f e r r e d  c o m p e n s a t i o n "  pl a n are n o n e t h e l e s s  tax d e f e r r e d  if the 

i n d i v i d u a l  is not in " c o n s t r u c t i v e  r e c e i p t "  of the a n n u i t y  

c o n t r i b u t i o n s ,  and the c o n t r i b u t i o n s  do no t r e p r e s e n t  a p r es en t  

" e c o n o m i c  benefit.

C o m b i n i n g  the s t a n d a r d s  of that d o c t r i n e  with  the 

a t t r i b u t e s  of the p r o p os ed  a n n u i t y  program, the p r o g r a m  should 

be taxed d e f e rr ed  for the f ol l o w i n g  reasons:

1. If the S ta te  wer e to p u r c h a s e  in d i v i d u a l  an nu i t i e s  

w i t h  ea c h p e r m a n e n t  fund div id end , w i t h  eac h r e s i d e n t  b e i n g  the 

be n ef i c i a r y ,  the r e s id en t wo uld  have  a vested and secured 

in t er e s t  in the c on tr i b u t i o n ,  and wo uld  thus have r e c e i v e d  a 

c u r r e n t  " ec on om i c b e n e f i t . "  If, however, the S t a t e  were  to 

m e r e l y  gi ve  the a n n u i t a n t  an un se c u r e d  pro mis e of payment, 

p u r c h a s i n g  an an n uit y a cc ou nt  with itself as the b e n e f i c i a r y  in 

o rde r to pro vi de  a fund ing  so u rc e for tr.at promise, there w ou ld

be no "cu rr en t e c o n om ic  ben ef it "  and taxation wo ul d be

4 8
d ef er r e d .  Thi s is one c u s t o m a r y  m e an s by w h i ch  e mp l o y e r s  

o b t a i n  tax d e f e r r a l  of an u n q u a l i f i e d  plan;

2. A  pe rso n is in ' c o n s t r u c t  .ve re ce ip t"  of an 

a n n u i t y  c o n f i b u t i o n  if he has c ur re nt  ac ces s to the

4 7 u .s. v. G o l d s m i t h , 586 F.2d 810 (Ct.Cl. 1978). 

^Id.
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A Q
c o n t r i b u t i o n s  w i t h o u t  s u b s t a n t i a l  terms and l i m it at i on s.  

U n d e r  this r e p or t' s option, under no c i r c u m s t a n c e s  w ou ld  an 

a n n u i t a n t  be en t it l e d  to -ithdraw a n y t h i n g  until annulti; are 

a c t u a l l y  dis tr ibu ted ;

3. To u n d e r s c o r e  the c o n t i n g e n t  n a t u r e  of the a n nu it y 

-- such that the IRS co uld  not r e a s o n a b l y  c o n c l u d e  that it 

r e p r e s e n t s  a " c u r r e n t  e c o n o m i c  b e n e f i t "  -- the a n n u i t y  wi.11 only 

be r e c e i v e d  if the p e r s o n  is an A l a s k a  r e s i d e n t  at the time of 

the p e r t i n e n t  di st r i b u t i o n .

Our only h e s i t a n c y  in this reg ar d is the F e b r u a r y  27, 

1981 r ul i n g  of the IRS that even if an in d i v i d u a l  ch o o s e s  to 

d e fe r r ec eip t of his p e r m a n e n t  fund div idend, it is tax abl e in 

the year that it c o ul d ha ve  been  received. The ruling, however, 

"may not be used or cited as p r e c e d e n t , "  and, even if of 

p r e c e d e n t i a l  value, is d i s t i n g u i s h a b l e  from  this s it uat ion . The 

r u l i n g  is con. istent w i t h  the p r o p o s i t i o n  that the in di vi d ua l 

c a n n o t  have u n f et te re d d i s c r e t i o n  in c h o o s i n g  the ye ar  in wh ich  

income wil l be taxed. W h i l e  an i n d i v i d u a l  does h a v e  u nb ri d l e d  

c h o i c e  in d e t e r m i n i n g  wh en  to take a p e r m a n e n t  fund di vid en d, he 

w i l l  hav e no choice as to the time of rece-ipt of his ann uities. 

M o r e o v e r ,  wh ere a p e r s o n  w oul d have  an ab s ol u te  right to a 

d e f e r r e d  dividend, he w i l l  hav e no r ig ht  to an nu i ty  d i s t r i b u t i o n  

u n le s s  he is an A l a s k a  r e s i d e n t  at the time.

For tax reaso ns,  then, the a nn ui ty  o p t i o n  m us t be 

c a r e f u l l y  struc tur ed.  Th e former p e r m a n e n t  fund d i v i d e n d  must

4 9 i d .



wi t h itself as the b e n e f i c i a r y .  Th e a n n u i t y  income r e c e i v e d  by

the S ta te  will then be used as the f un di ng s o u r c e  for the

a n n u i t y  paymen ts  -- a l t h o u g h  t e c h n i c a l l y  and n e c e s s a r i l y  the

a n n u i t y  income could be used for any fi sc al  purpose.

A far cl os er  q u e s t i o n  ar i se s wi th  r es pec t to the ef fec t

of this op t io n on o t h e r  pu b l i c  a s s i s t a n c e  programs. Ge ne ra ll y,

a n n u i t y  income is i n c l ud ed  in the c a l c u l a t i o n  of income for

v a r i o u s  a s s is ta nc e p r o g r a m s . 50 If, however, this o p t i o n  can

be c h a r a c t e r i z e d  as a c o n t i n u a t i o n  of the l o n g e v i t y  b on us

progra m, then, the e x i s t i n g  l o n g e v i t y  bo nus  income e x c l u s i o n 5 "̂

m a y  persist. If -- c o n s i s t e n t  wi th  tax c o n s i d e r a t i o n s  -- the

only " a nn ui ty " is the one p u r c h a s e d  by the State as a fun di n g

source, then the e x i s t i n g  l o n g e v i t y  bonus p r o g r a m  can be

r e t a i n e d  in both n a m e  and sub stance, wi th  the a m o u n t  of the

b on us  still d ep en d en t upon  r e s i d e n c y  history. A ft er  all, under

the option, (1) a p e r s o n  m u s t  be a six m o n t h  r e s i d e n t  in or der

to o b t a i n  a single PFD, and mu st  be e l i g i b l e  for the a n n u i t y  at

52
the time of di st r i b u t i o n ;  (2) the amount of a n n u i t y  is

d e p e n d e n t  upon the n u m b e r  of P F D ’s c r e d i t e d  to the i n d i v i d u a l ' s  

account; and (3) the " g r a n d f a t h e r e d "  class of e x i s t i n g  e l d e r l y

w ou ld p r e s u m a b l y  be r e q u i r e d  to meet a o ne- ye ar d u r a t i o n a l

r e s i d e n c y  requirem en t.

be used by the State to purchase an annuity for its own account,

5 Q See, 42 U.S.C. § 1 3 3 2 ( a ) ( a ) ( 2 ) ( B ) .

51See 42 U.S.C. 5 1 3 8 2 ( a ) ( b ) ( 2 ) ( B ) . 

52see n. 8, ante.



n e c e s s a r  i l.y the law, w h i c h  in final m e a s u r e  wi ll  be la r g e l y

d e t e r m i n e d  by the f e d e r a l  o f f i c i a l s  involved. T h e  e x p o s u r e  to 

e x i s t i n g  a ss i s t a n c e  p r o g r a m s  -- at least for those not w i t h i n

the g r a n d f a t h e r e d  t r a n s i t i o n  cl ass -- m u s t  be c o n s i d e r e d  a risk 

of this option.

Even if, ho wev er , a n nu it y d i s t r i b u t i o n s  are c o n s i d e r e d  

" i n c o m e "  to various a s s i s t a n c e  pr ograms, the c o r p u s  of the

a n n u i t y  ac co un t wi ll  not be. A pe rs on  may be d i s q u a l i f i e d  from  

a f e de ra l as si s t a n c e  p r o g r a m  not only if his in come e xc eed s a 

c e r t a i n  level, but as well  if he has a l t e r n a t i v e  a v a i l a b l e

r e s o u r c e s  w hi ch he ca n upon from at any time. Howeve r, in th;s 

instance, a true " a n n u i t y  c o rp us " does not exist -- si nce the 

o n l y  a nn u i t y  runs for the b en e fi t of the State. M o r e o v e r ,  even 

if fe de ra l  o ff ic ia ls  were  to view  the "c o rp us " as b e l o n g i n g  to

the individual, it c an n o t  be w i t h d r a w n  prior to act ual

d i s t r i b u t i o n .

G . State S oc i a l  S e c u r i t y  System.

In large part be c a u s e  of the need for a lengthy 

t r a n s i t i o n  period wi t h a s e l f - s u s t a i n i n g  a nn ui ty plan, this 

re po rt also c on s i d e r e d  the p o s s i b i l i t y  of a s t at e so cia l 

s e c u r i t y  sy s t e m  funded by a p or tio n of the p e r m a n e n t  fund 

d i v i d e n d s  d i s t r ib u te d under AS 43.23.

Under this system, a s u f f i c i e n t  p o r t i o n  of each

r e s i d e n t ' s  per ma nen t fund d i v i d e n d  w ou ld be w i t h h e l d  <=~cn year

The above, of course, is an argument -- it is not
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to fund a r e t i r e m e n t  p r o g r a m  d e s i g n e d  to pay each Al a s k a  

r e s i d e n t  of 65 y ear s or o ld er  with  o n e - y e a r ' s  r e s i d e n c y  $250  per 

month, wi th  a m o d e r a t e  cost of living a d j u s t m e n t  each year.

In a s s e s s i n g  the f e a s i b i l i t y  of this option, the most 

i m po rt an t v a r i a b l e  was the pr oj e c t e d  g r o w t h  in A l a s k a ' s  elde rl y 

po p ul at io n.  The  d i f f i c u l t i e s  facing the f ed er al  soc ia l se cur ity  

s y s t e m  are due in part to an i n c r e a s i n g l y  large p e r c e n t o g e  of 

e l d e r l y  in the po pul a ti on .

For fiscal year ’1983, the A l a s k a  D e p a r t m e n t  of Labor
I

p r o j e c t s  that there wil l be some 13,672 e ld erl y in A la s k a  -- 

a p p r o x i m a t e l y  3% of A l a s k a ' s  p op ula ti on.  Th e  D e p a r t m e n t  has 

p r o j e c t e d  that that po pu la ti o n,  as a p e r c e n t a g e  of all Alaskans, 

w i l l  re ma i n r e l a t i v e l y  st at i c  th ro u gh  the year 2000, when, out 

of a p o p u l a t i o n  of 8 3 1, 00 0 people, there will  be 25,158 

e l d e r l y . ^

We b e l i e v e  that those p r o j e c t i o n s  are overly 

co n se r v a t i v e ,  and do not take into a c c o u n t  the s i g n i f ic an t 

n a t i o n w i d e  trend of i nc re as ed  e l de r ly  po pul a ti on . Nor do those 

p r o j e c t i o n s  inclu de  the r e t i r e m e n t  years of the post W or ld  War 

II "baby boom" g e n e r a t i o n  -- wh ich  wi l l b egi n ab out the year 

2 0 1 0.
A c c o r d i n g l y ,  in p r o j e c t i n g  the long term impact of this 

o p t i o n  on p e r m a n e n t  d i v i d e n d  di st r i b u t i o n ,  we have  used the

^ A l a s k a  P o p u l a t i o n  Ove rvi ew , A l a s k a  D e p a r t m e n t  of Labor,
1981
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n a t i o n a l  gro wt h p a t t e r n s  pr oj e c t e d  by the fe de ra l So c ia l 

S e c u r i t y  n i n i s t r a t i o n , w h ic h  are as follows:

U s in g those as su mp ti ons , Tra ve le rs '  I n s u r a n c e  Co., on 

our behalf, c a l c u l a t e d  the p e r c e n t a g e  of p e r m a n e n t  fund 

d i v i d e n d s  which would be r equ ire d to fund a "pay as you go" 

system.

For fiscal year 1983, the c a l c u l a t i o n s  are r e l a t i v e l y  

st r ai g h t - f o r w a r d .  G i v e n  an a g g r e g a t e  d i s t r i b u t i o n  of some $169 

m i l l i o n  in pe rma ne nt  fund d i v i d e n d s  this year, a p p r o x i m a t e l y  25% 

w o ul d be needed to fund a "pay as you go s y s t e m . "

However, even a s s u m i n g  a 3% cost of li vin g a d j u s t m e n t  

in the payment each year, the p e r c e n t a g e  nee de d to fund the 

p r o g r a m  decreases. This is b ec au se  p e r m a n e n t  fund e a r n i n g s  wi l l 

inc r ea se  at a rate s u b s t a n t i a l l y  hi gh er  than inflation. F r o m  

the year 1983 to 2000, the a ve rag e funding r e q u ir ed  would be 15 

to 19 percent of the di st r ib u t i o n s ,  while, in the years 2000 to 

2025 (and a s s um i ng  c o n t i n u e d  g r o w t h  in p e r m a n e n t  fund ear ni n g s)  

the funding amount w o ul d be 10-12 percent.

Thus, if the w i t h h o l d i n g  rem a in s static at 25% over the 

c o u r s e  of several years, the r e su lt an t exc ess  wo uld b egi n to 

bu ild a savings a cc ou nt  of s u b s t a n t i a l  m a g n it u de , w h i ch  at some

Y E A R %  O F  E L D E R L Y  P O P U L A T I O N

1950
2000
2025
2050

8.1
13.1
19.5
21.8
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p o in t in the future w oul d m a k e  the p r o g r a m  par tially, or p er ha ps 

tot a ll y s e l f - s us ta in i ng .

On e ob v iou s a d v a n t a g e  of this o p t i o n  is that it frees 

the ge n e r a l  fund fro m AL B o b l i g a t i o n s  im mediately. C on ver se ly,  

by m a t e r i a l l y  r e d u c i n g  the annual, p e r m a n e n t  fund dividend, it 

o b v i o u s l y  raises some p o l i t i c a l  d if fi cu lt ie s.

A d di t i o n a l l y ,  the so cial s e c ur i ty  o p t i o n  could lik ew is e 

be tied to c o n t r i b u t i o n  h i s t o r y  -- a l t h o u g h  not in the p r ec is e 

m a n n e r  of the a n n u i t y  option. The  fe de r al  social sec ur it y 

s y s t e m  c u rr e nt ly  fully cov er s any in di v i d u a l  who had "not less 

than one qu ar ter  of c o v e r a g e  ... for each c al en d e r  e l a p si ng  

after 1950 ... exc ept  that in no case shall an in di vi du al  be a 

fully insured i n d iv i du al  ' unless he has at least 6 q u a r t e r s  of 

- o v e r a g e . ' Because, in the future, some por tio n of the

b e n e f i t s  will be paid by the "s a vi ng s a c c o u n t "  r e s u l t i n g  from 

the static 25% c o n t r ib ut io n,  we be l i e v e  that a s-imilar 

c o n t r i b u t i o n  hi st or y r e q u i r e m e n t  co uld be e s t a b l i s h e d  in the 

legislation.

Even mo re  so than the an nu it y option, there w ou ld be no 

" c u r r e n t  econom ic b e n ef it " from the program. By 'educing the 

p e r m a n e n t  fund d i s t r i b u t i o n  by 257», and fu nd in g a re t i r e m e n t  

p r o g r a m  from w hic h the in d iv idu al  may or may not u l t i m a t e l y  

benefit, we be l i e v e  it ex tr em el y u n l i ke ly  that the IRS would 

c o n c l u d e  that the r ed uce d sum is in some m a n n e r  taxable.

55^2 U.S.C. §414( a ) (1)



M or eve r,  we b e l i e v e  there is a s u b s t a n t i a l  l i k e l i h o o d  

that the e x i s t i n g  A L B  e x e m p t i o n  in fe d e r a l  law • c ou ld be 

re tained. Indeed, s t r i p p e d  to its e s s e n s e  this o p t i o n  does 

li tt le  mo r e than al ter  the fu nd in g so ur ce  of the A L B  program.

The p r i m a r y  risk of the p r o g r a m  is all the mo re  

a p p a r e n t  in light of the cu r r e n t  d i f f i c u l t i e s  wi th  the f ed er al  

so c ia l se cu r i t y  system. W h i l e  op ti o n  F w o u ld  be funded by a 

c u r r e n t l y  p u r c h a s e d  annuity, y o u n g e r  A l a s k a n s  w oul d be 

c o n t r i b u t i n g  to this o p t i o n  on the me re  hope  that the r e q u i s i t e  

a mo u n t  of p e r m a n e n t  fund e ar ni n g s  would r em a i n  a v a i l a b l e  for the 

p r o g r a m  well  into the 21st century. The " sa vi n g s  a c c o un t " 

c r e a t e d  by the st a ti c 25 % w i t h h o l d i n g  is i nt en ded  to a l l e v i a t e  

that problem; however, r e g a r d l e s s  of the rate of gr o w t h  of that 

account, there is p l a i n l y  some risk in this o p t i o n . 56

For example, under our p o p u l a t i o n  pr oj e c t i o n s ,  there will  
be 30,747 e ld er ly  in A l a s k a  in the year 2000. Th e  p e r m a n e n t  fund 
dis tri butions^ for that year  under AS 43 .23  are e s t i m a t e d  by the 
D e p a r t m e n t  of R e v e n u e  to be $792 millio n, of which, under our 
st ati c 25% w i t h h o l d i n g ,  $1 98  m i l l i o n  would be placed in the soc ia l 
s e c u r i t y  fund. In that year, with a 3% COLA, ‘the m a x i m u m  m o n t h l y  
bo nus will be a p p r o x i m a t e l y  $390. Even if e v er y e ld e rl y A l a s k a n  
is e l i g i bl e for full b e n e f i t s  under the law's c o n t r i b u t i o n  
req uir em en ts , the m a x i m u m  p a y m en ts  wo uld  be $120  m i l l i o n  -- with a 
s av i n g s  acco unt  d e p o s i t  be in g ma de  in that yea r alone of $70 
mi ll io n.  Of course, m a n y  of these el d e r l y  ma y  not be fully 
eli gible, and some wh o are e l i g ib le  ma y not be r e s i d i n g  in A l a s k a  
d u r i n g  that year.



.

II

Finally, there is some a d v a n t a g e  to the e x i s t i n g  

e l d e r l y  in this s y s t e m  over the a n n u i t y  option. Th e e x i s t i n g

el d e r l y  would have a net loss of only  25% of their p e r m a n e n t  

fund dividend, rather than the e n t i r e t y  of the b e n e f i t  under the 

a n n u i t y  approach.

H. Health I n s u r a n c e  For T h e  Elder ly.

The state of he al th  i n s u r a n c e  for the elderly, and

indeed for all Al ask an s,  has a l r e a d y  b e e n  the s ub jec t of

57 58
c o n s i d e r a b l e  study, and l e g i s l a t i v e  a c ti vi ty . Be c a u s e

of the obvious c r i t i c a l  i m p or ta nc e of a d e q u a t e  h e a l t h  care

c o v e r a g e  for A l a s x a ' s  elderly, the o p t i o n  of p r o v i d i n g

c o m p r e h e n s i v e  hea lth  i n su ra nc e for A l a s k a ' s  o l de r c i t i z e n s  in

lieu of the lon ge v it y bo nus was included in this rep or t as an

opt i o n .

Wh il e the D e p a r t m e n t  of La w re por t found that he al t h

e x p e n s e s  were a m ajo r use of the l on ge v i t y  b on us  for onl y 5.5%

of its sample, the 1976 l on ge v i t y  bonus s tu dy  found that 29% of

the bonus rec ip i en ts  used at least a p o r t i o n  of the ALE for

m e d i c a l  care, while 11% used a p o rt io n of che bonus for

5 9
" i n s u r a n c e  of all kind s."

^ A l a s k a  C o m p r e h e n s i v e  H ea l t h  Care F i n a n c i n g  Study, B a t e l l e  
H u m a n  Af fai r R e s e a r c h  Ce n t e r  (1981)

5«HB 641, 12th Leg. 1st Sess. (1981)

59ALB Survey, op. cit. n. 9 at 22
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In fact, a l m o s t  all of A l a s k a ' s  e l d e r l y  r e c e i v e  some

kind  of pub li c or p r i v a t e  h e a l t h  c o v e r a g e  a s s i s t a n c e  -- eit he r

th r o u g h  M e di ca re ,  M e d i c a i d , ,  pu b li c and p r i v a t e  r e t i r e m e n t

pro gr ams , V e t e r a n ' s  b e n e f i t s  or the In d ia n  H e a l t h  S e r v i c e / P u b l i c

H e a l t h  S e r v i c e .

W h e n  a s s e s s i n g  the h e a l t h  i n s u r a n c e  option, the two

o b v i o u s  q u e s t i o n s  are: (1) ho w se ver e are the gaps in e x i s t i n g

cov erage; and (2) how  m u c h  w o u l d  it cost to fill those gaps?

Th e m a jo r s ou r c e  of h ea l t h  i n s u r a n c e  c o v e r a g e  for the
j

e l d e r l y  in A l a s k a  is o b v i o u s l y  M e d i c a r e  -- a fede ral  i n su ra nc e

plan  w h ic h p r o vi de s h o s p i t a l i z a t i o n  for those e l i g i b l e  for

60
so c ia l se cu r i t y  and m e d i c a l  in su r a n c e  for an a d d i t i o n a l  fee

of $ 12 . 2 0  per month.

Both the h o s p i t a l  and m e d i c a l  in su r a n c e  c o n t a i n  

s u b s t a n t i a l  d ed uc t i b l e s ,  i.e. the first $304 of the h o s p i t a l  

bil l -- and c o - p a y m e n t  r e q u i r e m e n t s  (20% in the case of m e d i c a l  

i n s u r a n c e .)

N u r s i n g  home c o v e r a g e  under M e d i c a r e  is s e v e re ly  

lim it ed -- c o n f i n e d  to p o s t - h o s p i t a l  care  in a " s k i l l e d  n u r s i n g  

f a ci l i t y "  for short p e r i o d s  of time.

It is d i f f i c u l t  to d e t e r m i n e  how  ma ny  re si de nt  A l a s k a n  

e l d e r l y  are on M e d i c a r e  -- a v a i l a b l e  s t a t i s t i c s  are b l o a t e d  by 

M e d i c a r e  cl aims s u b m i t t e d  by tourists. T h e r e  are some 9,323

6^42 U . S . C . §§ 4 2 6 . 1 3 9 3 ( c ) .  A p e r s o n  i n e li g ib le  for So ci al
S e c u r i t y  may o b t a i n  M e d i c a r e  h o s p i t a l i z a t i o n  i n su ra nc e for $113 
pet m o nt h
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r e t i r e d  pers ons  in A l a s k a  r e c e i v i n g  s oc i a l  s e c u r i t y  -- and h e nce  

e l i g i b l e  for M e d i c a r e . 6 1 .

The la rg es t g r o u p  of el d e r l y  A l a s k a n s  in el i g i b l e  for 

M e d i c a r e  are rural res idents, p r i m a r i l y  Na ti ve s,  who do not have  

a s u f f i c i e n t  wa ge  e a r n i n g  h i s t o r y  to q u a l i f y  for social 

se cur ity . All  A l a s k a  Indians, A l e u t s  and E s k i m o s  are e l i g ib le  

for IHS -- wh ic h p r o v i d e s  a broad r ang e of se r vi ce s d e p e n d i n g  

upon  a v a i l a b l e  facil iti es.  IHS Is, howev er,  p r i m a r i l y  a di re ct  

p r o v i d e r  of f a c i li ti es  -- it does not ma ke  cash  p a y me nt s for 

s e r v i c e s  such a c u s t o d i a l  care  in a n u r s i n g  home. M or eo ve r, it 

is c u r r e n t l y  facing sev er e c u t b a c k s  in ar eas such as 

r e i m b u r s e m e n t  for h e a l t h - r e l a t e d  travel e x p e n s e s ^ .

The most c o m p r e h e n s i v e  h e a l t h  c o v e r a g e  in Al a s k a  is, of 

course, Med icaid. To be e l i g i b l e  for M ed ic ai d,  one must meet  

the S ta te  pu blic a s s i s t a n c e  income li mi ta ti on s.  As noted 

p r e v i ou sl y,  there are c u r r e n t l y  some 2300 e l d e r l y  Al as k a 

c i t i z e n s  on Me dic ai d. M e d i c a i d  does co ve r v i r t u a l l y  un li mit ed  

n u r s i n g  home  re sidency.

Th e most  g l a r i n g  d e f i c i e n c y  in A l a s k a  h ea l t h  care for 

the e l d e r l y  is the lack of c o v e r a g e  for i n s t i t u t i o n a l i z a t i o n  in 

c u s t o d i a l  e n v i r o n m e n t s  such  as nu r s i n g  homes. Nu r s i n g  home

^ I n t e r v i e w ,  Ms. P. Eubanks, Fi eld  Rep. So ci al  Se cu ri ty  
Admin. (Feb. 24, 1983)

6 2i nt erv iew , Ms. P. R o be rt s IHS, (Feb. 23, 1983)
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f. o
r ac es in A l a s k a  run fr o m  S90 to $172 per day . The costs are 

s i m p l y  p r o h i b i t i v e  for a ny o n e  not on M e d i c a i d  -- indeed, of the 

467 el d e r l y  A l a s k a n s  c u r r e n t l y  r e s i d i n g  in St ate  n u r s i n g  homes 

(other than the P i o n e e r s  Homes), all but 31 are there under 

M ed ic ai d,  or A l a s k a’s G e n e r a l  R e l i e f  M e d i c a l  A ss is ta n ce .

Co nve rs el y,  n u r s i n g  home  rates in Wa shi ng to n , for 

example, have been  e s t i m a t e d  by the D e p a r t m e n t  of He al th  & 

S o c i a l  S e r v i c e s  to vary from $5 0 - $ 6 0  per day. It is not kn own 

h o w m a n y  e ld er ly  A l a s k a n s  are i n s t i t u t i o n a l i z e d  in lower 

f o r t y - e i g h t  c u s t o d i a l  care  facilities; however, it is ap pa re nt  

that unless one is e l i g i b l e  for Pi on ee r Home placement, a 

n u r s i n g  home  can be a f f o r d e d  if, at all, onl y by r e l o c a t i n g  to 

the lower for ty -ei gh t.

T h r e e  pr i v a t e  o r g a n i z a t i o n s  we r e asked to es ti m a t e  the 

p r e m i u m  amount r e q u i r e d  to s u p p l e m e n t  M e d i c a r e  and other 

c o v e r a g e  for A l a s k a ' s  eld er l y to pr ov ide  he al th  ins urance 

e q u i v a l e n t  to the e x i s t i n g  Public Em pl oy ees ' R e t i r e m e n t  S y s t em 's  

r e t i r e e  coverage, and to include c o m p r e h e n s i v e  n ur si ng  home 

c o ve ra ge . Ne it he r T r a v e l e r s  Insurance, nor A etn a In sur an ce felt 

c a p a b l e  of p r o v i d i n g  an estimate.

However, i ns ur an c e c o n s u l t a n t s  f r e qu en t ly  used by the 

s tat e for ma t t e r s  such as che public em pl o y e e s  S u p p l e m e n t a l  

B e n e f i t s  S y s t e m  e s t i m a t e d  that to p r o v i d e  s u p p l e m e n t a l  c o v e r a g e

63 Al as ka  N u r s i n g  Home  Census, Al a s k a  D e p a r t m e n t  of He al th  & 
S o c i a l  Service, 12/31/ 82
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for Medicar e, in su ra nc e could be p r o v i d e d  at a p r e m i u m  of

a p p r o x i m a t e l y  $70 per i n di vi du al  per month. This  wo uld  i nc lud e

c o m p r e h e n s i v e  n u r s i n g  home coverage.

M e d i c a r e  is c u r r e n t l y  a p ri m a r y  insur er  -- that is, the 

S t a te  could pr o v i d e  for S u p p l e m e n t a l  c o v e r a g e  w i t h o u t

e n d a n g e r i n g  basic M e d i c a r e  e li gi bil it y. M o re ov er , and in all 

li kelihood, s u p p l e m e n t a l  St ate  c o v e r a g e  c ou ld  p r o p e r l y  p r o v i d e  

o t h e r w i s e  u n in su re d A l a s k a  Na t i v e s  wi th  those costs not co ve re d 

by the Indian Hea lt h Service.

The major d i f f i c u l t y  is Me dic ai d.  M e d i c a i d  e l i g i b i l i t y  

is very much c o n t i n g e n t  upon the u n a v a i l a b i l i t y  of 

" r e s o u r c e s " . C u r rently, the S t at e only pays 48%  of a 

M e d i c a i d ' s  pat ien t bills. If a S t at e h ea l t h  in sur a nc e po l ic y 

was c on s i d e r e d  a " r e s o u r c e "  the St ate  co uld find itself fo ot ing  

the e n t ir et y of a M e d i c a i d  pa ti en t' s bill.

Of course, the S tat e would h a r d l y  need to " s u p p l e m e n t "  

any M e d i c a i d  c o v e r a g e  -- M e d i c a i d  c o v e r a g e  itself b e i n g

e s s e n t i a l l y  inclusive. The statute, could simply exempt 

M e d i c a i d  r e c ip ie nt s  from the c o v e r a g e  of the policy. The issue 

posed by such an e na c t m e n t  is w he th er  the S ta te would be 

f r u s t r a t i n g  the C o n g r e s s i o n a l  goals be hi nd  M e d i c a i d  -- w h ic h is 

to pr o vid e a hea lt h c o v e r a g e  me ans  or last res ort  -- the reb y 

ru n n i n g  afoul of the S u p r e m e c y  Clause.

6*42 U.S.C. 51 3 82 (a )(1 )( B)

^ F l o r i d a  Lime 8 A v o c a d o  G r o w e r s  v. Paul, 373 U.S. 132 ( 1963)
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s u p p l e m e n t  Med icare, IHS f a c i li ti es  and e x i s t i n g  p r i v a t e  and

r e t i r e e  cov era ges , and that the c o n s u l t a n t s '  fi gu re s are
•

ac c ur ate , there r e m a i n  two d i f f i c u l t i e s  w i t h  the h ea l t h

i n s u r a n c e  option. First, it is of no b e n e f i t  to A l a s k a ' s  n e e d y

e l d e r l y  -- who wi l l m e r e l y  c o n t i n u e  wi th  M e d i c a i d  c o v e r a g e  at 

the pr ice  of their l o n g e v i t y  bonus.

Seco ndly, there is the p o t e n t i a l l y  se ve r e  p r o b l e m  of 

in - mi g r a t i o n .  If a ye ar ' s  r es id e n c y  in A l a s k a ^  were  all that 

w e r e  re q ui re d for free and un li m it ed  n u r s i n g  ho me  cov er a ge , the 

p o t e n t i a l  of i n - m i g r a t i o n  ma y be severe. T h e r e  are two 

p o t e n t i a l l y  j u s t i f a b l e  c o m p o n e n t s  of the p r o g r a m  wh ich  could 

m i t i g a t e  this po t ent ial :

1. If a p ur po se  of the h ea l t h  in su r a n c e  o pt i o n  is to 

a l l o w  A l a s k a  r e s i d e n t s  to c o n t i n u e  to re si de  in the st ate  even 

if n u r s i n g  home c o v e r a g e  is required, n u r s i n g  home c o v e r a g e  

c o ul d be limited to A l a s k a  institutions, just as m a n y  states

Assu ming that the State could continue to merely

66it is possible, a l t h o u g h  we b el i e v e  unlikely, that a co urt 
w o u l d  rule that s u p p l e m e n t a l  hea lt h i ns u r a n c e  c o v e r a g e  would 
c o n s t i t u t e  a "basis n e c e s s i t y  of life" -- d r o p p i n g  the m a x i m u m  
p o s s i b l e  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  to 30 days. Th e p r o g r a m  
w o ul d be s u p p l e m e n t a l  to a host of e x i s t i n g  a s s i s t a n c e  ins ur an ce  
pro gra ms,  and would not be based, on need. See M e m o r i a l  H o s p i t a l  
v. M a r i c o p a  C o u n t y , 615 U.S. at 261.
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limit r e s id en t t ui t i o n  d i s c o u n t s  to i n - st at e u n i v e r s i t i e s . ^  

The  diffi cul ty,  obv io us ly , is that e x i s t i n g  A l a s k a n  n u r s i n g  ho m e 

c a p a c i t y  is limited. W h e t h e r  u n l i m i t e d  n u r s i n g  hom e c o v e r a g e  

for all A l a sk an s w ou ld  re su lt  in the e x p a n s i o n  of e x i s t i n g  

fac i li ti es  is de batable;

2. For the r e a s o n s  cited w i t h  r e s p e c t  to the a n n u i t y  

and so cia l se cu ri ty  options, e l i g i b i l i t y  for h e a l t h  i n su ra nc e 

c o v e r a g e  mi ght p r o p e r l y  be ba sed upo n c o n t r i b u t i o n  h i s t o r y  if 

(a) a p o rt io n of the i n d i v i d u a l ' s  p e r m a n e n t  fund d i v i d e n d  is 

used to help  fund the i ns u r a n c e  program; and (b) the f u nd in g is

in excess of c ur re n t needs, in order to a mas s the same type of

" s a vi ng s a cc ou nt"  e n v i s i o n e d  w i t h  r e s p e c t  to the soc ia l s e c u r it y 

opt i o n .

1. LO NG E V I T Y  BO NUS  P R E M I S E D  ON I N D I V I D U A L I Z E D  

REI.OCATION HAR DSHIP.

As noted in S e c t i o n  11(A), a n t e , there is some j u d i c i a l  

s u pp or t for the view  that it is p e r m i s s i b l e  for A l a s k a  to 

e s t a b l i s h  a p r o g r a m  in ten de d to b en ef it  those wh o wo ul d su ff e r

the most h a r d s h i p  by f i n a n c i a l l y - c o e r c e d  r e l o c a t i o n  fr o m the 

state, and to m e a s u r e  that h a r d s h i p  in part by ■ d u r a t i o n  of 

residence.

This  opt io n re l ie s upon that support, and involves

three steps:

67star ns  v. M al k e r s o n ,  326 F.Supp. 234 (D. Minn. 1970), aff; 
mem. 401 U.S. 985 (1971)
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1. c a t a l o g i n g  those c r i t e r i a  w h i c h  w ou ld  

d i f f e r e n t i a t e  those A l a s k a  e l de rl y w ho  w o u l d  su ff er  r e l a t i v e l y  

m o r e  h a r d s h i p  by b e i n g  forced to r e t i r e  o u t s i d e  the state, and 

wh o  ne ed  f i n a n c i a l  a s s i s t a n c e  in order to r e m a i n  in-state;

2. t r a n s l a t i o n  of those s u b j e c t i v e  c r i t e r i a  to a

p o in t s y s t e m  s i m i l a r  to that used by the A l a s k a  C o m m e r c i a l

fi ft
F i s h e r i e s  E n t r y  C o m m i s s i o n ;  and

3. s t r u c t u r i n g  of that p oi nt  s y s t e m  such that (a) 

a d m i n i s t r a t i v e  c o st s are mi ni mi ze d ; and (b) s u c c e s s f u l  

a p p l i c a n t s  are c o n f i n e d  to a pool r o u g h l y  e q u i v a l e n t  in nu mb e r  

to e x i s t i n g  bonus r ec i p i e n t s .

Indeed, the s t r u c t u r e  of this o p t i o n  is s i mi la r to the 

A l a s k a  L im it ed  E n t r y  Act -- w h i ch  t r a n s l a t e s  c e r t a i n  very 

s u b j e c t i v e  c r i t e r i a  -- suc h as " e c o n o m i c  d e p e n d e n c e  on the 

f i s h e r y "  -- into an o b j e c t i v e  point system. It does so, of 

course, at a b u r e a u c r a t i c  p r ic e —  a p p r o x i m a t e l y  $2.5 m i l l i o n  a 

year  for a pool of a p p l i c a n t s  o r i g i n a l l y  r o u g h l y  e q u i v a l e n t  to 

those w h i c h  this o p t i o n  w o ul d affect. It al so  does so at other 

costs, w h ic h will be d i s c u s s e d  below.

It is not d i f f i c u l t  to c a t a l o g  the c r i t e r i a  w h i c h  w ou ld  

set our " r e l o c a t i o n  h a r d s h i p "  pool aside. D u r a t i o n  and 

c o n t i n u i t y  of r e s i d e n c e  wo ul d be one cr ite ria , as would, 

p e r h a p s :

1. income;

2. l o c a t i o n  of family;

6 8 see AS 16.43
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3. location of property; and

4. ethnic, religious, and cultural ties.

Although income and duration of residency would play a 

role in determing eligibility, no one factor alone would be 

dispositive.

It would not be difficult to translate these factors 

into a point system; nor would it be particularly difficult to 

structure that point system to limit the class of successful 

applicants. The proposal, however, does suffer fror the 

following disadvantages:

1. Since most Alaskan elderly have lived here more 

than 10 years most Alaska elderly will suffer some demonsterable 

hardship from relocating elsewhere -- although a certain 

perce:nt.age obviously do not require a longevity bonus to remain;

2. The alternative also involves the establishment 

and funding of a new bureacracy -- an intrisically unworthwhile 

undertaking, but one which nonetheless would cost far less than 

simply opening the class to all elderly Alaskans;

3. Perhaps the most obvious disadvantage is the 

burden that it would place upon elderly Alaskans themselves. 

There would presumably be a lengthy application form, together 

with evidentiary requirements, and in some cases, adjudicatory 

hearings. The Limited Entry Commission is currently involved in 

some 120 judicial appeals —  a number which is either at or 

below historic levels. According to the Commission's FY1984



budget presentation, there is a current backload of some 325 

administrative adjudications.

A t t o r n e y s  w i l l  b e  r e q u i r e d  -- r e g a r d l e s s  of w h a t  

e f f o r t s  3 re u n d e r t a k e n  to m a k e  the p r o c e s s  s i m p l e  a n d  i n f o r m a l .  

T h e  d i f f i c u l t i e s  f a c i n g  the e l d e r l y  a p p l i c a n t  a r e  thus  r a t h e r  

a p p a r e n t .

J. GRANDFATHERING

This report closes with one of the simpler alternatives 

-- opening the class of longevity bonus recipients to all
J

elderly Alaskans with one year's residency, and terminating the

program for the future. Persons eligible, or becoming eligible

this year will be "grandfathered 1 and will receive a longevity

bonus for life. The fiscal impacts of this alternative are, for

FY1984, identical to option A, and will obviously decline in the

f u t u r e  d u e  to m o r t a l i t y  and  r e l o c a t i o n .

The obvious advantage of this program is that it

protects those currently on the longevity bonus program.

Equally, it deprives those approaching the age of 65 with any

expectation of receiving a bonus.

We believe that this option is constitutionally

permissible. The Alaska Supreme Court shares the general view

of the constitutionality of grandfathering laws -- as long as

69the grandfathered class itself is constitutionally defined. 

Plainly, the state legislatures

6 9 c o m m e r c i a l  F i s h e r i e s  Entry C o m m i s s i o n  v. Apo ke dak , 606 
P.2d at 1259-61.
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have  the right to te rm i n a t e  soc ial  p r o g r a m s  w h i l e  p r o t e c t i n g  

tho se  w h o have com e to rely  on their b en e fi ts .

4. C O N C L U S I O N

As noted at the outset, the p u r p o s e  of this r ep o r t  is 

m e r e l y  to p ro vid e a th re s h h o l d  f e a s i b i l i t y  r e v i e w  of v ar iou s 

o p t i o n s  for am en di ng  the l on ge vi ty  b on us  program. T h r o u g h  

d i s c u s s i o n s  with a d m i n i s t r a t i o n  o f f ic ia ls , l e g i s l a t i v e  staff 

m em ber s,  co n s u l t a n t s  and p ri va te  industry, we h a v e  a t t e m p t e d  to 

h i g h l i g h t  the ma jor  issues s u r r o u n d i n g  each al te rn at iv e,  and 

p r o v i d e  at least ro ugh i nf o r m a t i o n  on each q u e s t i o n  raised. If, 

after the J u di ci ar y C o m m i t t e e  has i d e nt if ie d two or three 

r e l a t i v e l y  a t t r ac ti ve  options, the ef f o r t  e x p e n d e d  over the past 

three we eks  on 10 p r op os al s can be c o n d e n s e d  into the pur si’it of 

three, pr op ose d le g i s l a t i o n  and a m o r e  in tr i c a t e  a n a l y s i s  of the 

p r ef e r r e d  opti ons  can be p r o mp tl y t r an sm it te d.



IN TH E  S U P E R I O R  CO UR T FOR THE STATE OF A L A S K A  

F I R S T  J U D I C I A L  D I S T R I C T

R O D N E Y  G. VES T ,

• P l a i n t i f f ,

v.

M A R I A N  S C H A F E R  and ST ATE  OF 
A L AS KA ,

D e f e n d a n t s .

Ca s e No. 1 J U - 8 2 - 1 1 0 3  Civ.

A G R E E M E N T  AN D  O R D E R  OF S E T T L E M E N T  

W HE REA S,  in 1972 the A l a s k a  L e g i s l a t u r e  en ac te d the 

A l a s k a  L o n g e v i t y  Bo nus  P r o g r a m  (AS 47 .4 5. 01 0  ejt. s e q . ) w h i c h  

c u r r e n t l y  pro vides, in ter a l i a , for the pay men t of $250 for each 

m o n t h  of c o n t i n u e d  r e s i d e n c y  by bona fide A l a s k a  res id e nt s over 

the age of 65 w h o  were d o m i c i l e d  in Al ask a on or before J a n u a r y  

3, 1959 and wh o  have m a i n t a i n e d  a c on t i n u o u s  do mic il e in Al a s k a  

for 25 years;

W HE RE A S ,  the pu rp os e  of the A l a s k a  L o n g e v i t y  Bonus 

P r o g r a m  is among o t h e r  things, to reward e ld e rl y A l a s k a n s  for 

t hei r past c o n t r i b u t i o n s  to the state and territory, and for past 

h a r d s h i p s  s u f fe re d du ri ng  t e r r i t o ri al  and ea rly s ta te h o o d  days.

AS *7.45.170 ;

WH ER EA S,  since 1972, the S t a te  of Ala sk a in good faith 

has a d m i n i s t e r e d  the L o n g e v i t y  B o nu s P r o g r a m  in the belief that
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the r ew ar d i n g  of pr ior  r e si de n cy  was a c o n s t i t u t i o n a l l y  • 

p e r m i s s i b l e  purpose;

WHEREA S,  in uph ol d in g the S t a t e ' s  p ri or  P e r m a n e n t  Fund 

D i v i d e n d  d i s t r i b u t i o n  program, the A l a s k a  S up r em e C o ur t ruled 

that "reward[ing] those A l a s k a  res id e nt s wh o have ch ose n to stay" 

is a c o n s t i t u t i o n a l l y  p e r m i s s i b l e  purpose. W i l l i a m s  v. Z o b e l ,

619 P . 2d 448, 460 (Alaska 1980);

WHE R EA S,  J u s t i c e s  Di mo nd  and M a tt he ws ,  in d i s s e n t i n g  in 

W i l l i a m s  v. Z o b e l , b e l ie ve d that the L o n g e v i t y  B o n us  P r o g r a m  

w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  s c r ut in y (619 P . 2d at 469, n.13);

WH ERE AS,  on J u n e  14, 1982, the Un it ed  Sta te s S u p r e m e  

Court, in i nv al i d a t i n g  A l a s k a ' s  p r io r Pe rm an en t Fund D i s t r i b u t i o n  

Program, ruled that a s ta t u t o r y  purpose of r ew ar di ng  p r i o r  

r e s i d e n c y  was c o n s t i t u t i o n a l l y  imp er missible. Zobel v. W i l l i a m s , 

  U.S. __________ , 80-1146;

WHERE AS,  be ca us e of the U.S. Sup re me C o u r t ' s  d ec is i o n  

in Zobel v. W i l l i a m s , it appears the L o n g e v i t y  P r o g r a m  ma y not be 

d e e m e d  co ns ti tu t io na l;

WH E RE AS , c ser iou s and good faith d i s a g r e e m e n t  has 

d e v e l o p e d  and the A l a s k a  L e g i s l a t i v e  Counc il  q u e s t i o n s  w h e t h e r  

the a p p r o p r i a t e  remedy is to expand the class of r ec i p i a n t s  of 

m o n t h l y  l o n g e v i t y  bonuses, or alt er na ti ve ly ,  to in v a l i d a t e  the 

e n t i r e  p r o g r a m  and cease pay m en t of m o nt hl y  bon use s to any 

person;
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