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RESIDENCY QUESTIONNAIRE

GENERAL DISCUSSION:

Last year the United States Supreme Court heard arguments on the contro­
versial Permanent Rond dividend distribution plan proposed by the 
Governor and the Legislature of Alaska (ZobeI II & III).

That Court found the proposed legislation to be unconstitutional on 
several key grounds. First, the dividend plan violated the Equal 
Protection Clause of the Fourteenth Amendment to the United States 
Constitution, in that it would have distributed unequal dividends to 
citizens based soley on the number of years each citizen had resided in 
Alaska.

Secondly, the Supreme Court decision clearly stated that any reward or 
benefit that was based upon a citizen's contribution to his/her state 
made in past years, would be in conflict with the U.S. Constitution; 
regardless of whether that contribution was tangible or intangible.

Taking it one step further, the Court also ruled that no law is accept­
able which acts as a bar to free travel between the States or that 
denies any citizen full access to every privilege or benefit afforded 
to another citizen.

Finally, the Court did allow that a State may extend certain benefits to 
its bona fide citizens when a reasonable public purpose for the benefit 
exists and is so stated in the law.

HOW THE SUPRB/E OOURT DECISION ON THE PERMANENT RJND DIVIDEND AFFECTS 
OTHER ALASKAN PROGRAMS

Soon after the nationwide publicity and notoriety of the Supreme Court 
decision regarding residency requirements, attention was focused on 
numerous other Alaska statutes that contained durational residency 
requirements. There are currently 53 programs containing some kind of 
provision based on residency The most critical of these programs deals 
with l.ey loan plans such as the Student Loan Program and Fisherman's 
loans as well as the tv.'in pioneer's programs: the Alaska Longevity Bonus 
and the Pioneer's Home Program.



FACTORS TO CONSIDER

Every public program administered in Alaska is based on statutes estab­
lished through the legislative process. Every statute should consider 
the following factors:

Does the program serve a va!id pub Iic purpose?
Does it meet the test of law and does it conform to the
constitutions of the United States and Alaska?
What are the long-term costs and other potential liabilities?

Some proof of residency is appropriate; however, it is generally-repeat- 
generaIly conceeded that one (I) year of residency constitutes a vaIid 
intent to remain in the state and to be a citizen of it.

Seme state benefits or requirements may justify more than one year's
residency, but it must be clearly proven that the public purpose is 
served by a residency requirement exceeding one year. Some benefits 
or privileges such as for driver's licenses, voting, etc. cannot be 
justified for even one year.

With this brief information in mind, will you now review the attached 
questionnaire and give us your ideas and answers. Please don't worry 
about using a handwritten response. As long as I can read it, all will 
be well. Use additional paper as you may require. Thank you for your 
comments.



ALASKA LONGEVITY BONUS

Currently, over 9,000 older Alaskans receive a $250 monthly bonus check, 
i f they have con inuously resided in the State for 25 years or more, are 
65 years of age or older, and have established their first residency in 
the State on or before January 3, 1959 (Statehood).

A class-action suit filed by attorneys for Mr. Rodney Vest in the First 
Superior Court of Alaska charged that these requirem-ints violated the 
constitutional rights of Mr. Vest and other older Alaskans. By irutual 
agreement, the court action ha?, been suspended until the Alaska State 
Legislature can act during this current legislative session to correct 
this residency problem.

The Longevity Bonus Program in 1983 will cost the State of Alaska 
approximately $28 million dollars. If the 25-year pre-statehood pro­
vision is dropped, the program would add about 4,000 more older Alaskans 
to the current roles. That would in turn swell the yearly 
cost of the program from $28 mi 11 ion to almost $40 mi I I ion.

Clearly, in light of the U.S. Supreme Court's decision regarding resi­
dency and the permanen',: fund dividend distribution program, the State of
Alaska will have to drop its 25-yec.r residency requirement.
When this lappens, the program wi 11 cost almost $12 mi 11 ion more to
operate. Several serious questions need to be addressed.

'JEST.-TS

1. Sh Id we continue the 'ongevity bonus program for all persons over 
the age of 65 who have \ ived in Alaska at least one year?

Yes No

2. Shall we attenpt to phase out the program ?

Yes No

3. Should we establish a limit on the amount of money to be
appropriated by the Legislature, and set the monthly bonus amount 
on total funds available, divided by the nir »r of applicants?

Yes No



4. Would you support a new funding source? For exanple; if we were to 
use the permanent fund dividend monies as a funding source to 
establish a major new trust fund for the longevity bonus program.
If it were properly invested, where the earnings (interest) could 
then be distributed to any citizen 65 years of age or older in 
whatever amounts were permitted by these earnings?

Yes No

Cocrments:

5. Other ideas or comments?

ALASKA PIONEER'S HOVES

Over 600 Alaskans can be housed in the five Pioneer's homes now current­
ly operating in Alaska. A  sixth home, to be built in Juneau, will add
another 50 beds or more.

Current requirements call for an applicant to have resided in Alaska for 
35 or more consecutive years. The Pioneer heme program does not require 
a resident to be destitute, and it has no needs test.

Monthly costs for residents in the homes are $225 per month and
$275 per month, depending cn the level of care required. Costs to the 
state to provide tne care have been stated as approximately $1,800 per 
month. Annual costs to the State now exceed $20 million dollars.

It is possible that the program as it is now administered, including the 
15 year residency requirement may be all right , and left alone. We are 
leaning toward that position at this time. However, we should think 
about a fall back position, should the program be adversely affected or 
found to be at fault with the i~w.



QUESTIONS

1. Would you support the Pioneer's Home program if the one-year 
residency requirement is used?

Yes ________  No______

2. VWiat priorities should be used, if the costs of the program were to
increase dramatically because of the lower requirements?

a. Only on physical need? Yes   No  .

b. Only serve the most needy? Y e s __________ N o ________.

c. Serve all, regardless of needs; first come, first served?

Yes ________  No___ __

3. Should the Iow monthly costs to residents of the heme continue as
they are now?

or should we:

b. Charge more? Yes _______ No

c. Giarge less? Yes _______ No

4. Any other ideas?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE

APRIL 2, 1983.

Send to: House State Affairs Committee
Pouch V
Juneau, Alaska 99811



STUDENT LOANS

A challenge tc the student loan program which is currently under litiga­
tion (Andress v. Baxter); is the two (2) year durational residence 
required to t>! eligible for a loan of either $6,000 (undergraduates) or 
$7,000 (graduates) maximum each school year.

The student loan program was established in 1971 and since that time has 
issued over 35,000 loans with a current average per studentA'ear of over 
$4,000. These loans carry a 5 per cent interest rate, to be repaid 
in 10 years, with one five-year extension available.

Added to this, is a significant forgiveness clause that can reduce an 
applicant's debt by up to 50 percent if he or she returns to Alaska or 
resides in our state for up to five years after graduation.

QUESTIONS

1. Do you support the Alaska Student Loan Program as !t exists now?

Yes No

2. Do you believe it is good public policy to forgive or eliminate up 
to 1/2 of the total amount of the loan in return for having these 
students back in Alaska?

Yes No

3. Do you believe the five (5) percent interest rate: on these loans is:

Okay ______ ,

Low ______

High ______

't should be  percent.

4. Since the two-year residency requirement is now being challenged iri 
the courts, what should we do?

a. Keep it as it is until the Courts act? Yes No ______ .

b. Reduce the residency requirement to one year? Yes  No_____

c. Other alternative?
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5. Please tell us what methods of control and administration you 
believe is needed and proper in administering these loans.

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE

APRIL 1 , 1983.

Send to: House State Affairs Ccmnittee
Pouch V
Juneau, Alaska 99811



LAND DISPOSAL

Many Alt-skans have always favored a liberal land distribution plan, and 
seem to favor some requirements and restrictions that are based on the 
length of residency.

The current Alaska land distribution plan has riot yet been challenged in 
the courts, but it is indirectly under fire, since it is closely related 
to the Kenai land disposal plan, which is now under litigation.

QUESTIONS

1. Do you favor continuation of the distrbution of public lands to 
Alaska citizens?

Yes No

2. How would you like to see the land distributed?

3. Should the present discount plan be continued?

Yes No

4. Since there may not be enough suitable land for everyone, what 
priorities do you favor?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUEST IONA I RE TO US BEFORE
APRIL 2, 1983.

Send to: House State Affairs Comnittee
Pouch V
Juneau, Alaska 99811



FISHERMAN'S LOANS

Several low-interest loan plans now exist that were designed to foster 
the growth and development of our fisheries. Most of these loans have 
stipulated a five-year residency requirement.

QUESTIONS

1. Do you support loan plans as an incentive to develop a particular 
industry, such as fishing, mining, tourism, etc.?

Yes No

2. If the five-year residency is declared unconstitutional, what time 
period do you believe is a proper length of residency, given the 
migratory lifestyle of commercial fisherman?

_________ Nunrber of years

3. Please tell us what methods of control and administration you 
believe are needed and proper in administering these various 
fisheries loans?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 2,1983.

Send to: house State Affairs Committee
Pouch V
Juneau, Alaska 99811



H O U S E  S m A T E  A F F A I R S  C O M M I T T E E
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H O U S E  S T A T E  A F F A I R S  C O M M I T T E E  

M E M B E R S H I P

H O N O R A B L E  M I T C H  A B O O D  

H O N O R A B L E  M I K E  M I L L E R  
H O N O R A B L E  A N T H O N Y  V A S K A  

H O N O R A B L E  J O H N  C O W D E R Y  
H O N O R A B L E  W A L T  F U R N A C E  

H O N O R A B L E  R O N A L D  L. L A R S O N

A C K N O W L E D G E M E N T S

I W I S H  T O  E X P R E S S  M Y  A P P R E C I A T I O N  F O R  T H E  C O O P E R A T I O N  
A N D  S U P P O R T  O F  T H E  C H A I R M A N S  E X C E L L E N T  S T A F F  I N  T H E  C O N D U C T  

A N D  P R E P A R A T I O N  O F  T H I S  S T U D Y .
I W I S H  F U R T H E R  T O  T H A N K  F O R M E R  A T T O R N E Y  G E N E R A L  A V R U M  

G R O S S  A N D  A T T O R N E Y  R O N  Z O B E L  F O R  O F F E R I N G  F R E E L Y  T H E I R  
C O U N C E L  O N  W A Y S  T O  F A S H I O N  L A W S  I N  A L A S K A  T H A T  W I L L  M E E T  „  
T H E  T E S T  O F  O U R  U . S .  C O N S T I T U T I O N  A N D  M I N I M I Z E  T H E  C H A N C E S  

O F’ C O S T L Y  L I T I G A T I O N  A N D  D I S R U P T I O N  O F  P R O G R A M S  A F F E C T I N G  

T H E  C I T I Z E N S  O F  T H I S  S T A T E .



M E T H O D O L O G Y  A N D  P R E S E N T A T I O N

T h e  p e r f o r m a n c e  r e q u i r e m e n t s  s t i p u l a t e d  i n  t h i s  
c o n t r a c t  v e r e  n e c e s s a r i l y  b r o a d  i n  n a t u r e  a n d  g e n e r a l  i n  

t o n e .  T h e  e x t e n t  o f  a p p l i c a t i o n  a n d  e v e n  m o r e  i m p o r t a n t  
t h e  s c o p e  o f  t h e  p r o b l e m s  s i m p l y  w e r e  n o t  k n o w n .

T h e  e m p l o y m e n t  o f  a N o n - A t t o r n e y  t o  c o n d u c t  t h i s  

s e a r c h  v a s  i n  t h e  w o r d s  o f  t h e  C h a i r m a n ,  " t o  p r o d u c e  a 
p l a i n  l a n g u a g e  a c t i o n  p l a n  t h a t  c a n  b e  u n d e r s t o o d  b y  t h e  
c o m m o n  m a n "  . W e  w e r e  b e n e f i t e d  i n  t h i s  m i s s i o n  b y  a l i s t  
o f  a l l  S t a t u a t o r y  r e f e r a n c e s  w h e r e i n  s o m e  u s e  o f  D u r a t i o n a l  

R e s i d e n c e  w a s  e m p l o y e d .  T h a t  l i s t  w a s  p r e p a r e d  b y  t h e  D e p t ,  
c f  L a w ,  a n d  s e r v e d  a s  a n  i n v a l u a b l e  t o o l .

C h a i r m a n  A b o o d  w a n t e d  t h e  e a r l y  e x p l o r a t o r y  p h a s e  of 
t h i s  s t u d y  o p e n  t o  h i s  p e r s o n a l  i n v o l v e m e n t .  A l m o s t  

D a i l y  d i s c u s s i o n s  w e r e  h e l d  f o r  t h e  f i r s t  1 0  d a y s  a n d  
p r i o r i t i e s  w e r e  e s t a b l i s h e d  t o  m a x i m i z e  t h e  l i m i t e d  t i m e  

a v a i l i a b l e  a n d  t h e  s h e e r  v o l u m e  o f  m a t e r i a l  t o  r e v i e w .
T h e  q u e s t i o n  o f  C o n s t i t u t i o n a l i t y  t h a t  p e r v a d e d  t h i s  

b r o a d  s t u d y  r e q u i r e d  p r o f e s s i o n a l  c o u n c e l  f r o m  a t t o r n e y s  
v i ^ n  e x p e r i e n c e  a n d  k n o w l e d g e  i n  t h a t  c o m p l e x  a r e n a .  T h e  

C h a i r m a n  f e l t  tl t w e  s h o u l d  g o  d i r e c t  t o  t h e  a t t o r n e y s  w i t h  
t h e  m o s t  d i r e c t  a n d  r e c e n t  e x p e r i e n c e  i n  t h i s  f i e l d  o f  e x­
p e r t i s e .  „ R e n  Z o b e l  a n d  f o r m e r  A t t o r n e y  G e n e r a l  A v r u m  G r o s s  

a n d  h i s  a s s i s t a n t  S u s a n  B u r k e .  A l l  t h r e e  A t t o r n e y s  g a v e  
f r e e l y  a n d  c o n s t r u c t i v e l y  t h e i r  o p i n i o n s  a n d  g u i d a n c e  in 

h o w  t h e y  f e l t  w e  s h o u l d  a p p r o a c h  t h i s  m a t t e r .  I t  w a s  v e r y  
u n u s u a l ,  b u t  i n v a l u a b l e  t o  o b t a i n  t h e  p e r s p e c t i v e s  o f  t h r e e  

p e r s o n s  w h o  o n l y  r e c e n t l y  h a d  a r g u e d  b o t h  s i d e s  o f  a m a j o r  
c a s e  b e f o r e  t h e  U . S .  S u p r e m e  C o u r t  a n d  m o r e  s o  s i n c e  t h a t  
d e c i s i o n  c e n t e r e d  l a r g l y  a r o u n d  t h e  u s e  o f  D u r a t i o n a l  R e s ­
i d e n c e  a s  a r e q u i r e m e n t  f o r  d i s b u r s e m e n t  o f  m i l l i o n s  of 
d o l l a r s  t o  t h e  A l a s k a  p u b l i c .  S u r e l y  t h e i r  i n p u t  w o u l d  b e  
r e l e v a n t  . I t  w a s ! ! ! !

I n p u t  f r o m  t h e  g e n e r a l  u u b l i c  w a s  s e e n  a s  a n e c e s s i t y ,  

a n d  g i v e n  t h e  t i m e l i n e ,  w e  c h o s e  t o  d e v e l o p  a p r i n t e d  s e t  
of Q u e s t i o n a i r e s  a n d  l i m i t  t h e  m a i l i n g  t o  s e l e c t  p e r s o n s  

a n d  g r o u p s  w h o  h a d  a v e s t e d  i n t e r e s t  i n  m a j o r  p r o g r a m s  u n d e r  
s t u d y  d u e  t o  t h e  r e s i d e n c e  q u e s t i o n .  T h o s e  q u e s t i o n a i r e s  
s h o u l d  b e  r e t u r n i n g  o v e r  t h e  n e x t  l e w  w e e k s  a n d  w i l l  s e r v e  
t h e  C o m m i t t e e  a s  t h e y  d e l i b e r a t e  t h i s  s t u d y .

W i t h  t h e  a i d  o f  A t t o r n e y  S u s a n  B u r k e ,  w e  h o p e  t o  o r e s e n t  
a f u l l  p i c t u r e  o f  w h a t  t h e  p r o b l e m  is, w h a t  n e e d s  f i x i n g ,  

w h a t  s h o u l d  b e  l e f t  a l o n e  a n d  h o p e f u l l y  w i l l  l e a v e  a g u i d e  

f o r  f u t u r e  L a w m a k e r s  t o  u s e  i n  d e t e r m i n i n g  h o w  t o  e m p l o y  

t h e  u s e  o f  D U R A T I O N A L  R E S I D E N C E  a s  a r e q u i r e m e n t  in a m a n n e r  
t h a t  s h o u l d  m i n i m i z e  l i t i g a t i o n  a n d  c o m p l y  w i t h  t h e  U.S. 
C o n s t i t u t i o n .

2.



INTRODUCTION

T h e  u s e  o f  d u r a t i o n a l  r e s i d e n c e  as a r e q u i r e m e n t  in 

A l a s k a  S t a t u t e s  h a v e  b e e n  f o u n d  i n  53 s e p a r a t e  a u t h o r i t i e s .

D u r a t i o n a l  r e s i d e n c e  e x i s t s  i n  S t a t u t e s  p e r t a i n i n g  t o  H O L D I N G  
P U B L I C  O F F I C E ,  N U M E R O U S  L O A N  P R O G R A M S ,  S O M E  R E G U L A T O R Y  A N D  
A D V I S O R Y  B O A R D S  A N D  C O M M I S S I O N S ,  F O R  S O M E  O C C U P A T I O N / D  L I C ­
E N S E S ,  T O  V O T E  I N  A L A S K A ,  T O  O B T A I N  A  R E S I D E N T  F I S H I N G  A N D  
H U N T I N G  L I C E N S E ,  T O  S E L L  A L C O H O L I C  B E V E R A G E S ,  T O  O B T A I N  A N D  

G A I N  P R E F E R A N C E  F O R  L O W  C O S T  H O U S I N G ,  T O  P A R T I C I P A T E  I N  L A N D  
L O T T E R I E S ,  T O  R E C I E V E  P A R T I A L  F O R G I V E N E S S  O F  D E B T  O W E D  T H E  
S T A T E  F O R  L O A N S  O N  L A N D  P U R C H A S E D  A N D  S T U D E N T  A I D  G I V E N ,  T O  

O B T A I N  R E S I D E N C E  I N  O N E  O F  T H E  F I V E  P I O N E E R S '  H O M E S  A N D  T O  
R E C I E V E  T H E  L O N G E V I T Y  B O N U S  AND. F I N A L L Y  T H E  D I V I D E N D  F R O M  
T H E  P E R M A N E N T  F U N D  E A R N I N G S .

L e n g t h  of r e s i d e n c e  u s e d  t h r o u g h o u t  t h e  S t a t u t e s  v a r y  

f r o m  3 0  d a y s  t o  3 0  y e a r s .  B e n e f i t s  a u t h o r i z e d  b y  t h e s e  l a w s  
r e p r e s e n t  m i l l i o n s  of d o l l a r s  a n d  a f f e c t  t h e  l i v e s  o f  t h o u s ­

a n d s  o f  A l a s k a s 1 c i t i z e n s .  F o r  t h i s  r e a s o n  a l o n e ,  i t  i s  r i g h t  
t o  g i v e  t h e m  c a r e f u l  s c r u t i n y .

W h e n  t h e  n o t o r i o u s  Z O B E L  v  W I L L I A M S  U. S .  S u p r e m e  C o u r t  
d e c i s i o n  c a m e  d o w n  l a s t  J u n e  14, 1982, m a n y  d o u b t s  s u r f a c e d  

o v e r  t h e  f a t e  o f  o t h e r  s t a t e  S t a t u t e s  t h a t  u s e d  d u r a t i o n a l  
r e s i d e n c e  a s  a p r i m e  r e q u i r e m e n t .
—  T h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  h a s  b e e n  g i v e n  t h e  

t a s k  t o  r e v i e w  a l l  s u c h  S t a t u t e s  a n d  t o  r e c o m m e n d  c h a n g e s  
t h a t  a r e  n e e d e d  t o  r e d u c e  o r  m i n i m i z e  t h e  s t a t e s  p o t e n t i a l  
l i a b i l i t y  i n  t h e s e  r e s i d e n c e  b a s e d  m a t t e r s .

C h a i r m a n  A b o o d  h a s  c o n t r a c t e d  f o r  t h e  s e r v i c e s  o f  t h i s  
c o n s u l t a n t  t o  a s s i s t  t h e  C o m m i t t e e  d e t e r m i n e  w h a t  S t a t u t e s  
u s e  d u r a t i o n a l  r e s i d e n c e ,  t o  d e v e l o p  a m e t h o d o l o g y  t o  u s e  a s  

a m e a s u r e  o f  e a c h  s t a t u t e  a g a i n s t  t h e  U . S .  C o n s t i t u t i o n  a n d  
t o  r e c o m m e n d  a c t i o n  r e q u i r e d  t o  b r i n g  t h e . l a w s  i n  c o n f o r m ­
a n c e  w i t h  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  o f  A m e r i c a .

A t t o r n e y  S u s a n  B u r k e  h a s  b e e n  h i r e d  u n d e r  s e p a r a t e  

c o n t r a c t  t o  p r e p a r e  a d r a f t  b i l l  o n  B o n a  F i d e  R e s i d e n c e .
T h e  w o r k  o f  a t t o r n e y  B u r k e  i s  t o  b e  c o o r d i n a t e d  w i t h  t h i s  • \
c o n s u l t a n t  a n d  s h o u l d  c o m p l i m e n t  m y  f i n d i n g s .  \

T h e  r e p o r t  t h a t  f o l l o w s  w i l l  a t t e m p  t o  s a t i s f y  t h e  a b o v e  

o b l i g a t i o n s .
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E X E C U T I V E  S U M M A R Y

T A S K :  T h e  t a s k  o f  t h i s  r e p o r t  v a s  t o  d e t e r m i n e  t h e
e x t e n t  o f  u s e  i n  A l a s k a  S t a t u t e s  a n d  E x e c u t i v e  

p o l i c y  o f  D U R A T I O N A L  R E S I D E N C E  a s  a r e q u i r e m e n t .

T o  s e a r c h  a l l  a v a i l i a b l e  p e r t i n e n t  c o u r t  d o c u m e n t s  
a n d  l e g a l  b r i e f s  t h a t  c e n t e r e d  a r o u n d  l e n g t h  o f  

r e s i d e n c e  r e q u i r e m e n t s  t o  d e v e l o p  C R I T E R I A  t h a t  
c o u l d  b e  a p p l i e d  t o  e x i s t i n g  a n d  f u t u r e  S t a t u t e s  

t o  m a k e  t h e m  C o n s t i t u t i o n a l ,  o r  a s  n e a r l y  so a s  
p o s s i b l e .

T o  r e p o r t  t h e  f i n d i n g s  t c  t h e  C h a i r m a n ,  H o u s e  S t a t e  

A f f a i r s  C o m m i t t e e  i n  a " P l a i n  L a n g u a g e  F o r m a t "  a n d  

t o  r e c o m m e n d  a c t i o n  d e e m e d  n e c e s s a r y  b y  t h i s  s t u d y .

P E N D I N G  L I T I G A T I O N :  \<e n e e d  b e  a w a r e  t h a t  t h r e e  d i r e c t l y  
r e l a t e d  l a v  s u i t s  a r e  n o v  i n  t h e  c o u r t s  a n d  i n v o l v e  

t h e  S t a t e  as d e f e n d a n t s  o r  h a v e  o t h e r  i n d i r e c t  
a f f e c t .  A l l  t h r e e  c a s e s  i n v o l v e  D U R A T I O N A L  R E S I D E N C E  

R E Q U I R E M E N T S  a n d  a r e  m e n t i o n e d  h e r e  t o  a l e r t  t h e  
C o m m i t t e e  t h a t  t h e y  m a y  w i s h  t o  a b s t a i n  f r o m  c o m m e n t  

o r  a c t i o n  p e n d i n g  t h e  o u t c o m e  i n  t h e  c o u r t s . . .

L ] T I G A T I O N

A N D R E S S  v  B A X T E R :  A l a s k a  D i s t r i c t  C o u r t  No. A 8 2 - 3 0 7 c i v i l

J u d i t h  A n d r e s s  c h a l l a n g e s  t h e  t w o  y e a r  d u r a t i o n a l  

r e q u i r e m e n t  i n  t h e  a p p l i c a t i o n  f o r  S t u d e n t  L o a n s  
(AS 1 4 . 4 0 . 7 6 5 ( b )  a n d  t h e  s e l e c t i o n  c r i t e r i a  f o r  

a p p l i c a n t s  t h a t  p r o  d e s  P r i o r i t y  t o  a p p l i c a n t s  
b a s e d  o n  t h e  numbr . o f  c o n t i n u o u s  y e a r s  r e s i d e n c y  i n  

A l a s k a .  (AS 1 4 . 4 0 . 7 6 7 ( a ) ( 2 )
S t a t u s  - P e n d i n o

G J L M A N  v  MAR'i. N: A l a s k a  S u p r e m e  C o u r t  No. 5 9 3 7

T h e  S t a t e  h a s  s u b m i t t e d  a S u p p l e m e n t a l  B r i e f  \
o f  A m i c u s  C u r i a e  a n d  t h e  o u t c o m e  w i l l  b e  s e e n  a s  a 

r u l i n g  o n  p a r a l l e l  l a n d  d i s t r i b u t i o n  p l a n s  o p e r a t e d  
b y  t h e  S t a t e .  T h e  s u i t  i n v o l v e s  a c h a l l a n g e  t o  a 

K e n a i  B o r o u g h  l a n d  d i s p o s a l  p r o g r a m .  It w o u l d  
a f f e c t  t h e  S t a t e  l a n d  l o t t e r y  p r o g r a m  ( A S 3 8 . 0 5 . 0 5 8 )  

t h e  o n e  y e a r  r e s i d e n c e  p r o v i s i o n  t o  q u a l i f y  f o r  
t h e  l o t t e r y  (AS 3 8 . 0 5 . 0 5 7 )  a n d  t h e  d i s c o u n t  o f  5 %  

i n  p r i c e  f o r  e v e r y  y e a r  o f  r e s i d e n c y  u p  t o  5 0 % . (AS
3 8 . 0 5 . 0 5 8 )
S t a t u s  - P e n d s .  R e s u l t s  e x p e c t e d  a n y  t i m e  n o w ! !!

V E S T  V  S C H A F E R :  S u p e r i o r  C o u r t  No. 1 J U - 8 2 - 1 1 0 3  c i v i l  

T h i s  s u i t  c h a l l a n g e d  t h e  2 5  y e a r ,  p r e - s t a t e h o o d
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r e s i d e n c e  r e q u i r e m e n t  i n  t h e  A l a s k a  L o n g e v i t y  B o n u s  

p r o g r a m .
Stc'.t u s  - C o u r t  a c t i o n  c o n s u m m a t e d  i n  a s e t t l e m e n t  
a g  . e e m e n t  t h a t  S t a y e d  a l l  a c t i o n s  a n d  p r o c e e d i n g s  

t h r o u g h  a n d  i n c l u d i n g  t h e  d a t e  of A D J O U R N M E N T  of 
t h e  f i r s t  r e g u l a r  s e s s i o n  o f  t h e  1 3 t h  A L A S K A  

L E G I S L A T U R E  o r  J U N E  3 0 t h ,  1 9 8 3  w h i c h e v e r  c o m e s  f i r s t .

I n  t h i s  a g r e e m e n t  t h e  c o u r t  o r d e r e d  t h e  L e g -  

l a t i v e  C o u n c i l  t o  u s e  i t s  b e s t  e f f o r t s  t o  s e c u r e  

e n a c t m e n t  o f  l e g i s l a t i o n  t h a t  w o u l d  i n  e f f e c t  o p e n  
t h e  p r o g r a m  t o  a l l  b o n a  f i d e  r e s i d e n t s  o f  o n e  y e a r  

d u r i n g  t h i s  s e s s i o n .

C O N S T I T U T I O N A L  T E S T  ( M E A S U R E M E N T S ) :  T h e  d e v e l o p m e n t  o f
s t a n d a r d s  o r  m e a s u r e m e n t  t e s t s  t h a t  c o u l d  - l o g i c a l l y  
b e  a p p l i e d  t o  p r e s e n t  a n d  f u t u r e  S t a t u t e s  w h e r e  a 
D U R A T I O N A L  R E S I D E N C E  R E Q U I R E M E N T  i s  t o  b e  u s e d ,  h a s  

b e e n  t h e  m o s t  d i f f i c u l t  t a s k  o f  t h i s  s t u d y .

T h e  q u e s t i o n  " W h a t  is a r e s i d e n t "  h a s  o b v i o u s ­
l y  n e v e r  b e e n  e s t a b l i s h e d  b e f o r e  a t  l e a s t  i n  A l a s k a .  

D u r a t i o n s  o f  r e s i d e n c y  r u n  f r o m  3 0  d a y s  t o  30 y e a r s ,  
a n d  I c o u l d  f i n d  l i t t l e  r e l a t i o n s h i p  t o  t h e  P u r p o s e  

o f  t h e  S t a t u t e  i n  m a n y  c a s e s . .

A s  a L a y m a n  (N o n - A t t o r n e y ) I h a v e  s o u g h t  t h e  

c o u n c e l  o f  s e v e r a l  a t t o r n e y s ;  i n c l u d i n g  L e g i s l a t i v e  
L e g a l  C o u n c e l  a n d  h a v e  b e e n  i n f o r m e d  r e p e a t e d l y  t h a t  
it is i m p o s s i b l e  t o  s e t  f o r t h  a d e f i n a t i o n  o f  w h a t  
c o n s t i t u t e s  a B O N A  F I D E  R E S I D E N T  t h a t  w o u l d  s a t i s f y  

t h e  m a n y  c o m p l e x  a p p l i c a t i o n s  f o u n d  i n  t h e  S t a t u t e s ,  
a n d  w o u l d  b e a r  u p  u n d e r  t e s t  o f  t h e  C o n s t i t u t i o n  o f  
t h e  t h e  U n i t e d  S t a t e s  o f  A m e r i c a .

O n e  l o o k  a t  t h e  U . S .  C o n s t i t u t i o n ,  s p e c i f i c a l l y  
t h e  X l V t h  A m e n d m e n t  t h a t  i s  m o s t  u s e d  i n  d e t e r m i n i n g  
a c c e p t a n c e  o r  r e j e c t i o n  of a r e s i d e n c e  r e q u i r e m e n t  
m a y  t e l l  u s  w h a t  t h e  a u t h o r s  i n t e n d e d  b u t  n o t  w h a t  

a R E S I D E N T  is. T o  d e t e r m i n e  t h i s  w e  h a v e  t o  g o  t o  

a l i b r a r y  o f  C o u r t  d o c u m e n t s  f o r  t h e  i n t e r p r e t a t i o n s  
h a n d e d  d o w n  o v e r  t h e  y e a r s  b y  t h e  H i g h  c o u r t  J u s t i c e s .

I c o n c u r  w i t h  t h e  A t t o r n e y  G e n e r a l  i n  t h a t  w e  
m u s t  m a k e  s o m e  e f f o r t  a t  e s t a b l i s h i n g  t h e  B o n a  F i d e s  

o f  r e s i d e n c y .  T o  a c c o m p l i s h  t h i s ,  I h a v e  r e c o m m e n d -  
a n d  t h e  C h a i r m a n  h a s  c o n c u r r e d  t h a t  J u n e a u  A t t o r n e y  

S u s a n  B u r k e  b e  h i r e d  t o  p r e p a r e  a D r a f t  B i l l  o n  
B o n a  F i d e s  o f  R e s i d e n c e  a n d  p r e s e n t  s a m e  t o  t h e  L e g ­

i s l a t u r e  f o r  t h e i r  c o n s i d e r a t i o n .
B e c a u s e  o f  t h e  c o m p l e x i t y  o f  d e v e l o p i n g  a n y  

u n i f o r m  s t a n d a r d s ,  I h a v e  p e n n e d  b y  f i n d i n g s  a n d  
r e a s o n i n g  i n  s e p a r a t e  f o r m ,  a t t a c h e d  a s  A p p e n d i x  B.



D. R E C O M M E N D E D  A C T I O N S :  Mr. C h a i r m a n ,  I a m  r e c o m m e n d i n g  y o u

c o n s i d e r  t h e  f o l l o w i n g  a c t i o n s :  A l l  r e f e r e n c e s  a r e  
r e l a t e d  t o  t h e  m a s t e r  l i s t  i n c l u d e d  i n  t h i s  r e p o r t .

T h a t  l i s t  w a s  p r e p a r e d  b y  s o m e o n e  ( i t s  u n s i g n e d )  
i n  t h e  o f f i c e  o f  t h e  A t t o r n e y  G e n e r a l  a n d  h a s  b e e n  

u s e d  e x t e n s i v e l y  t h r o u g h o u t  t h i s  s t u d y .  T h e  c o m m e n t s  
o f  t h a t  O f f i c e  w i l l  b e  u s e f u l  a n d  f o r  t h i s  r e a s o n ,  I 

h a v e  i n c l u d e d  t h e  o r i g i o n a l  l i s t  p r o v i d e d  a s  a n  

A t t a c h m e n t .

D U R A T I O N A L  R E S I D E N C E  R E Q U I R E M E N T S

A C T I O N S . ..

1. P U B L I C  O F F I C E R S  (A)
F I N D I N G S :  T h a t  s u b s t a n t i a l  r e a s o n  e x i s t s  t o  j u s t i f y  t h e

u s e  o f  l o n g e r  t e r m s  o f  r e s i d e n c e  i n  d e t e r m i n i n g  

q u a l i f i c a t i o n s  t o  h o l d  m a j o r  P u b l i c  O f f i c e .  
R E C O M M E N D A T I O N S :  T a k e  n o  a c t i o n ,  t h e  S t a t u t e s  a n d  C o n s t ­

i t u t i o n a l  ref'.-rences a r e  l i k e l y  i n  c o m p l i a n c e  
w i t h  t h e  U. S .  C o n s t i t u t i o n . .

• 2. B O A R D S  A N D  C O M M I S S I O N S  (B)
F I N D I N G S :  T h a t  t h e  d u r a t i o n s  c u r r e n t l y  u s e d  ■'re i n c o n s i s t -  

a n t  w i t h  t h e  P u r p o s e  s t a t e d  i n  s e v e  a l  o f  t h e s e  

S t a t u t e s ,  a n d  s e r v e  n o  v a l i d  p u b l i c  i n t e r e s t .  

F u r t h e r  t h a t  a n y  d u r a t i o n  b e y o n d  o n e  y e a r  c o u l d  
b e  c h a l l a n g e d  a n d  m a y  b e  f o u n d  i n v a l i d .  

R E C O M M E N D A T I O N S :  T h a t  y o u  c o n s i d e r  r e p e a l i n g  t h e  e x i s t i n g
d u r a t i o n a l  r e s i d e n c e  r e q u i r e m e n t s  i n  a l l  o f  t h e s e  

l a w s  a n d  s u b s t i t u t e  t h e  B o n a  F i d e  r e s i d e n c e  r e q ­

u i r e d  t o  b e  p r e p a r e d  b y  A t t o r n e y  S u s a n  B u r k e .

T h a t  t h e  S t a t u t e s  b e  a m e n d e d  t o  r e q u i r e  B o n a  
F i d e  r e s i d e n c e  a n d  a r e a s o n a b l e  n u m b e r  o f  y e a r s  

e x p e r i e n c e  i n  t h e  t w o  l a w s  r e l a t i n g  t o  t h e  B o a r d  
o f  R e g i s t r a t i o n  f o r  A r c h i t e c t s , E n g i n e e r s  a n d  

L a n d  S u r v e y o r s  a n d  t h e  G u i d e s  L i c e n s i n g  a n d  
C o n t r o l  B o a r d .  S o m e  e x c e p t i o n a l  e x p e r i e n c e  a p p e a r s  
u s e f u l  a n d  d e f e n s i b l e .

3. O C C U P A T I O N A L  L I C E N S E S  (C)
F I N D I N G S :  T h a t  t h e  c o u r t s  h a v e  a l r e a d y  s t r u c k  d o w n  t h e  u s e  

o f  a n y  d u r a t i o n  o f  r e s i d e n c e  a s  a r e q u i r e m e n t -  

( N O L L  v  B A R  A S S O C I A T I O N )  f o r  t h e  a t t o r n e y s  
l i c e n s e ;  a n d  o n l y  s i m p l e  r e s i d e n c e  is p e r m i t t e d .

A  t h o r o u g h  r e v i e w  o f  t h e  r e c o r d s  i n d i c a t e  l i t t l e  
t o l e r a n c e  b y  t h e  c o u r t s  f o r  t h e  u s e  o f  a n y  l e n g t h  

o f  r e s i d e n c e  t h a t  m i g h t  b a r  t h e  e m p l o y m e n t  o f  o n e s  
o c c u p a t i o n a l  s k i l l  b e t w e e n  t h e  s e v e r a l  s t a t e s . .  

R E C O M M E N D A T I O N S :  T h a t  S t a t u t o r y  a u t h o r i t y  l i s t e d  i n  1 t h r u

8 b e  a m e n d e d  t o  r e p e a l  t h e  p r e s e n t  r e s i d e n c e  

r e q u i r e m e n t s  a n d  s u b s t i t u t e  " S i m p l e  R e s i d e n c e " .
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S u s a n  B u r k e  s h o u l d  b e  a b l e  t o  d e f i n e  " S i m p l e  

R e s i d e n c e "  t o  u s e  i n  t h i s  c a s e  a n d  o t h e r s  I w i l l  

r e c o m m e n d .

F o r  O T H E R  L I C E N S E S  l i s t e d  u n d e r  t h i s  c a t a g o r y ,  

s u c h  a s  t h e  A L C O H O L I C  B E V E R A G E  L I C E N S E  A N D  T H E  
R E S I D E N T  F I S H  A N D  G A M E  L I C E N S E  I r e c o m m e n d  y o u  

r e p e a l  t h e  p r e s e n t  d u r a t i o n a l  r e s i d e n c e  r e q u i r e ­
m e n t s  a n d  s u b s t i t u t e  a s  f o l l o w s :  F o r  t h e  A l c o h o l  

L i c e n s e —  replace- w i t h  s i m p l e  r e s i d e n c e .  T h e r e  

a p p e a r s  t o  b e  n o  r e a s o n  f o r  d u r a t i o n  i n  t h e  
s t a t e  e x c e p t  t o  s e r v e  a s  a B a r  t o  t h e  l i c e n s e .
F o r  t h e  R e s i d e n t  F i s h  a n d  G a m e  license,- I 
r e c o m m e n d  y o u  s u b s t i t u t e  B o n a  F i d e  R e s i d e n c e .

4. P U B L I C  R I G H T S  A N  j  B E N E F I T S  (D)
F I N D I N G S :  T h a t  t h e  30 d a y  r e q u i r e m e n t  t o  v o t e  i n  A l a s k a  

i s  p r o b a b l y  c o n s t i t u t i o n a l  a n d  s h o u l d  s t a n d .

T h a t  t h e  o n e  y e a r  r e q u i r e m e n t  f o r  t h e  o t h e r  

5 p r o g r a m s  a p p e a r  e x c e s s i v e ,  e s p e c i a l l y  t h e  
L O W  C O S T  H O U S I N G  P R E F E R A N C E  w h i c h  t h e  c o u r t s  - 

w o u l d  l i k e l y  c o n s t r u e  a s  a " B A S I C  N E C E S S I T Y  O F
  L I F E "  w h e r e i n  n o  d u r a t i o n a l  r e s i d e n c e  h a s  b e e n

p e r m i t t e d  i n  t h e  c o u r t s .
R E C O M M E N D A T I O N S :  T h a t  n o  c h a n g e  i s  n e c e s s a r y  f o r  A S  1 5 . 0 5 . 0 1 0 .  

U n l e s s  y o u  w a n t  t o  s u b s t i t u t e  s i m p l e  r e s i d e n c e ,  
a n d  r e q u i r e  30 d a y s  t o  h a n d l e  t h e  r e g i s t r a t i o n  ' 

p r o c e s s .

T h a t  t h e  o t h e r  lav/s b e  m o d i f i e d  t o  s i m p l e  r e s­

i d e n c e .
T h a t  t h e  L e g i s l a t u r e  c o n s i d e r  r e p e a l i n g  A S  4 3 . 2 6 .  
0 9 5 ( b ) ( 3 )  a n d  A S  1 6 . 3 5 . 1 3 0  ( I N D U S T R I A L  I N C E N­

T I V E  T A X  C R E D I T  A N D  B O U N T I E S  F O R  C E R T A I N  A N I M A L S )  

n e i t h e r  o f  t h e s  s p r o g r a m s  h a v e  b e e n  a c t i v e  f o r  

y e a r s .

5. L A N D  D I S P O S A L  P R O G R A M S  (E)
F I N D I N G S :  T h e  S t a r e  is c u r r e n t l y  b e f o r e  t h e  c o u r t s  a l o n g ­

s i d e  t h e  K e n a i  P e n i n s u l a  B o r o  o n  t h i s  m a t t e r  
a n d  p r o b a b l y  s h o u l d  m a k e  n o  c h a n g e s  p e n d i n g  
s e t t l e m e n t .

R E C O M M E N D A T I O N S :  T h a t  y o u r  c o m m i t t e e  t a k e  n o  a c t i o n  

u n t i l  t h e  c o u r t  d e c i s i o n  is i n  h a n d .

6. S P E C I A L  O L D  A G E  P R O G R A M S  (F)
F I N D I N G S :  T h e  g r e a t e s t  p r o b l e m  w i t h  d u r a t i o n a l  r e s i d e n c e  

b e f o r e  t h e  L e g i s l a t u r e  r e s t s  w i t h  t h e  t w i n  
P i o n e e r s '  p r o g r a m s :  t h e  A L A S K A  L O N G E V I T Y  B O N U S  
P R O G R A M  A N D  T H E  P I O N E E R S '  H O M E  P R O G R A M .

T h e  s e t t l e m e n t  r e a c h e d  l a s t  A u g u s t  25, 1 9 8 2  is

7.



a m a n d a t e  f o r  t h e  L e g i s l a t u r e  t o  t a k e  c o r r e c t i v e  

a c t i o n  o r  t h e  C o u r t s  w i l l .  C l e a r l y  w i t h  r e g a r d s  
t o  t h e  A L B  t h e  2 5  y e a r  d u r a t i o n a l  r e s i d e n c e  w i t h  
t h e  r e q u i r e m e n t  t h a t  i t  c o m m e n c e  b e f o r e  S t a t e­

h o o d  is l o s t .  A o n e  y e a r  d u r a t i o n  o f  r e s i d e n c e  

a p p e a r s  t o  b e  a n  a c c e p t a b l e  r e p l a c e m e n t .

W i t h  r e g a r d s  t o  t h e  P I O N E E R S '  H O N E  P R O G R A M ,  I 
c o n c u r  w i t h  t h e  o p i n i o n  r e n d e r e d  b y  f o r m e r  

A t t o r n e y  G e n e r a l  W i l s o n  C o n d o n  t h a t  t h e  p r o g r a m  
is p r o b a b l y  d e f e n s i b l e  w i t h  i t s  u n i q u e  15 y e a r  
r e s i d e n c y  r e q u i r e m e n t .  I t  is n o t  e s t a b l i s h e d  a s  
a w e l f a r e  h e m e  a n d  it d o e s  n o t  d e n y  a n y o n e  n e e d ­
i n g  s u c h  c a r e  f r o m  r e c i e v i n g  i t  t h r u  o t h e r  p r o g ­

r a m s  o f f e r e d  b y  t h e  s t a t e .

F i f t e e n  y e a r s  i s  r e a s o n a b l e  t o  u s e  a s  a m e a s u r e  
o f  a t t a c h m e n t  t o  t h e  s t a t e  b y  c i t i z e n s  w h o  m u s t  

b e  6 5  y e a r s  o l d  a n d  t h e  a v e r a g e  a g e  o f  w h i c h  is 
82 y e a r s  ol d .  T h e  H o m e s  a r e  j u s t  t h a t  H o m e s  f o r  

e l d e r l y  A l a s k a n s  w h o  w o u l d  l i k e l y  b e  f o r c e d  t o  

l e a v e  t h e i r  s t a t e  w e r e  it n o t  f o r  t h e  P i o n e e r s '  
H o m e .  C e r t a i n l y  a m e a s u r e  o f  a t t c h m e n t  a n d  A l l ­

e g i a n c e  f o r  t h e s e  c a t a g o r y  f o l k s  w o u l d  n o t  b e  
m e t  w i t h  a s i m p l e  o n e  o r  t w o  y e a r  r e q u i r e m e n t .

T h e  l a s t  15 y e a r s  b e f o r e  o n e  h a s  t o  f a c e  t h i s  
g o  o r  n o  g o  d e c i s i o n  i s  a b o n a  f i d e  m e a s u r e .

I h a v e  f o u n d  t h a t  t h e  S P E C I A L  A S S E S S M E N T  A N D  

F I S H I N G  L I C E N S E  E X E M P T I O N S  A R E  p r o b a b l y  h o t  w e l l  
f o u n d e d  a n d  w o u l d  n o t  s t a n d  u p  u n d e r  a t e s t .

R E C O M M E N D A T I O N S s  T h a t  y o u  c a l l  f o r  t h e  r e p e a l  o f  t h e  25 
y e a r  ,P r e - S t a t e h o o d  e l i g i b i l i t y  r e q u i r e m e n t s  
a n d  s u b s t i t u t e  t h e  B o n a  F i d e  r e s i d e n c e  r e q u i r e m e n t  

i n  S u s a n  B u r k e s  B i l l  d r a f t .
T h a t  t h e  L e g i s l a t u r e  c o n s i d e r  c a r e f u l l y  t h e  f u t u r e  

o f  t h i s  i m p o r t a n t  p r o g r a m .  I b e l i e v e  t h e r e  m a y  b e  
o t h e r  F U N D I N G  S C E N A R I O S  b e y o n d  t h o s e  10 l i s t e d  i n  

J o n  T i l l i n g h a s t s  r e p o r t  t o  t h e  S e n a t e  J u d i c i a r y  
C o m m i t t e e .  I h a v e  i d e a s  t h a t  m a y  a i d  i n  f i n d i n g  

a g o o d  l o n g  t e r m  s o l u t i o n .  T h o u g h  it f a l l s  o u t ­
s i d e  t h e  t e r m s  o f  m y  c o n t r a c t ,  I w o u l d  b e  p l e a s e d  

t o  w o r k  w i t h  w h a t e v e r  b o d y  is d e s i g n a t e d  to 
h a n d l e  t h i s  p r o b l e m  a n d  o p p o r t u n i t y .

I r e c o m m e n d  n o  i m m e d i a t e  c h a n g e s  t o  t h e  P I O N E E R S '  

H O M E  p r o g r a m .  R a t h e r  w e  n e e d  t o  d e v e l o p  a f a l l  

b a c k  p l a n  i n  c a s e  i t  s u f f e r s  f r o m  s o m e  a c t i o n  
b y  t h e  c o u r t s  s i m i l i a r  t o  t h e  AL B .

T h a t  t h e  A S S E S S M E N T  A N D  F I S H I N G  L I C E N S E  e x e m p t i o n s  
b e  d e t e r m i n e d  b y  B o n a  F i d e  R e s i d e n c e  r e q u i r e m e n t s  

b e i n g  d e v e l o p e d  b y  S u s a n  C l a r k .

8 .



7. L O A N  A N D  G R A N T  P R O G R A M S  (G)
F I N D I N G S :  T h a t  t h e r e  is a g r e a t  d e a l  o f  i n c o n s i s t a n c y

i n  w e  e s t a b l i s h e d  r e q u i r e m e n t s  f o r  r e s i d e n c y  i n  

t h e s e  41 p r o g r a m s .  T h a t  m a n y  p r o g r a m s  r e q u i r e  n o  
r e s i d e n c y ,  t h a t  o n e  e v e n  s t a t e s  t h a t  i t  i s  o p e n  
t o  N o n r e s i d e n t s  a n d  t h a t  I w a s  n o t  a b l e  t o  f i n d  
d o c u m e n t a t i o n  t o  a f f i r m  t h e  j u s t i f i c a t i o n  f o r  
m a n y  o f  t h e s e  v a r y i n g  d u r a t i o n s  o f  r e s i d e n c e .

T h a t  t h e  S T U D E N T  L O A N  P R O G R A M  i s  p e n d i n g  i n  

A N D R E S S  v  B A X T E R  a n d  s h o u l d  b e  l e f t  a l o n e  u n t i l  

t h e  c o u r t '  a r e  d o n e  v i t h  t h e  c a s e .  H o w e v e r  I 

w i l l  pr-Ta.nt a s e p a r a t e  p a p e r  o n  t h e s e  i s s u e s  
a s  r e l a t e  t o  t h e  f o r g i v n e s s  c l a u s e  a n d  a p p l i c ­

a t i o n  o f  t h e  l o w  i n t e r e s t  p r o v i s i o n s .  T h i s  w i l l  
b e  o u t s i d e  o f  t h i s  r e p o r t .

T h a t  T H E  F I S H I N G  L O A N  P R O G R A M S  n o w  p r o b a b l y  r e­
q u i r e  e x c e s s i v e ,  n o n —  l e f e n s i b l e  d u r a t i o n s  o f  
r e s i d e n c e ,  b u t  t h a t  the o n e  y e a r  B o n a  F i d e  
r e s i d e n c e  r e q u i r e m e n t  m a y  n o t  p r o v i d e  a d e q u a t e  
m e a s u r e  o f  t h e s e  M I G R A T O R Y  a p p l i c a n t s .  I t e n d  
t o  a g r e e  w i t h  t h e  D i r e c t o r  o f  L e g i s l a t i v e  L e g a l  

C o u n c i l ,  t h a t  a m o r e  r a t i o n a l  d u r a t i o n  w o u l d  be 

t w o  y e a r s .

T h a t  p r o g r a m s  l i s t e d  i n  No. 4 , 5 , 6 , 7 , 8  a n d  10 
w i l l  l i k e l y  b e  b e s t  s e r v e d  t o  u s e  t h e  B o n a  F i d e  
R e s i d e n c e  R e q u i r e m e n t .  T h a t  r e s i d e n c e  r e q u i r e ­

m e n t s  f o r  R E F U N D  O F  P O L I T I C A L  C O N T R I B U T I O N  A N D  
C H I L D  C A R E  E X P E N S E S  m o s t  l i k e l y  f a l l  i n  S I M P L E  
R E S I D E N C E  r e q u i r e m e n t ,  s i n c e  t h e y  f a l l  u n d e r  t h e  

c a t a g o r y  o f  P O L I T I C A L  R I G H T S  A N D  B A S I C  N E C E S S I T I E S  
O F  L I F E ,  a n d  t h e  c o u r t s  d o  n o t  s u p p o r t  d u r a t i o n a l  

r e s i d e n c y  i n  t h e s e  m a t t e r s . .

R E C O M M E N D A T I O N S :  1. T h a t  n o  a c t i o n  b e  t a k e n  o n  t h e  S t u d e n t
L o a n  p r o g r a m s  u n t i l  t h e  c o u r t s  c o n c l u d e .  * ».

2. T h a t  y o u  c o n s i d e r  r e p e a l i n g  t h e  p r e s e n t  \  

5 y e a r  r e s i d e n c e  r e q u i r e m e n t s  i n  t h e  F i s h e r i e s
L o a n  p r o g r a m s  a n d  s u b s t i t u t e  a 2 y e a r  r e s i d e n c e  
r e q u i r e m e n t .

3. T h a t  y o u  c o n s i d e r  a p p l y i n g  a B o n a  F i d e  
r e q u i r e m e n t  f o r  a l l  o t h e r  l o a n  p r o g r a m s  a s  a 

n o r m a l  c o u r s e  o f  a c t i o n ,  e x c e p t  w h e r e  t h e  p r o g r a m  

r e l a t e s  t o  " B a s i c  N e c e s s i t i e s "  o r " P o l i t i c a l  R i g h t s " .
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C L O S I N G  S T A T E M E N T

I n  c l o s i n g  Mr. C h a i r m a n ,  p e r m i t  m e  t o  s a y  t h a t  I a m  
p r e p a r e d  t o  w o r k  w i t h  M s  B u r k e ,  y o u r  s t a f f  o r  a n y  o t h e r  b o d y  

y o u  w i s h  m e  t o  i n  p r e p a r i n g  t h e  L e g i s l a t i o n  y o u  w i s h  t o  
p r e s e n t .  I a m  a v a i l i a b l e  f o r  h e a r i n g s  o r  o t h e r  m e e t i n g s  y o u  

d e s i r e  m e  t o  a t c e n d .
I h a v e  g a t h e r e d  v o l u m e s  o f  c o u r t  r e c o r d ,  s t a t i s t i c a l  

i n f o r m a t i j n  a n d  o t h e r  c o r r o s p o n d e n c e  w h i c h  I w i l l  t e n d e r  t o  

y o u  w i t h  t h i s  r e p o r t . .  I h a v e  e n j o y e d  w o r k i n g  w i t h  y o u  a n d  
b e l i e v e  y o u  w i l l  d o  f u t u r e  L e g i s l a t o r s  a f a v o r  b y  g u i d i n g  

t h e m  i n  t h e s e  m a t t e r s ,  b y  w a y  o f  t h i s  r e p o r t .

R e s p e c t f u l l y  S u b m i t t e d

W i l l i a m  R. H u d s o n



D U R A T I O N A L  R E S I D E N C E  R E Q U I R E M E N T

S T A T E M E N T :  T h e  f o l l o w i n g  l i s t  c o n s t i t u t e s  a c o m p l e t e  l i s t i n g
o f  a l l  D U R A T I O N A L  R E S I D E N C E  R E Q U I R E M E N T S  s e t  b y  
s t a t e  law.

T I T L E D U R A T I O N A U T H O R I T Y

P U B L I C  O F F I C E R S

A

1 . G O V E R N O R 7 y r A K

2. L T  G O V E R N O R 7 y r A K
3. L E G I S L A T O R 3 y r A K
4. S U P .  C O U R T  J U S T I C E 5 y r A S
5. C O U R T  O F  A P P E A L S  J U D G E 5 y r ' A S
6 . S U P .  C O U R T  J U D G E 5 y r A S
7. D I S T .  C O U R T  J U D G E 5 y r  . A S
8. M A G I S T R A T E 6 m o A S
9. O M B U D S M A N 3 y r A S
10.- B O R O U G H  M A Y O R t o  3 y r A S
11. B O R O U G H  A S S E M B L Y M A N t o  3 y r A S
12. C I ' i j l  M A Y O R t o  3 y r A S
13. C I T Y  C O U N C I L t o  3 y r A S
14. M U N I  C H A R T E R  C O M M . 3 y r A S
15. B O A R D  O F  E D  M E M B E R 3 y r A S

ST.,

A K  C O N S T . a r t .  l l l , s s  

art. l l l , s s  
ar t .  I l , s s 2  
0 7 0  
0 4 0  

0 9 0  
1 6 0 ( a )  

1 6 0 ( b )

0 3 0  
1 3 0 ( b )

0 5 0  
2 5 0 ( a )  

2 0 0 ( b )
010 
0 7 5

B O A R D S  A N D  C O M M I S S I O N S

G E N E R A L ;

1. R U R A L  A F F .  C O M M . 5 y r A S 4 4 . 1 9 . 1 0 2

2. B O A R D  O F  F I S H E R I E S l y r A S
A S

1 6 . 0 5 . 2 2 1
1 6 . 0 5 . 9 4 0

3. B O A R D  O F  G A M E l y r A S
'AS

1 6 . 0 5 . 2 2 1
1 6 . 0 5 . 9 4 0

4. J U D I C I A L  Q U A L .  C O M M . l O y r  p r a c t i c e  

i n  A l a s k a

A K C O N S T .  A R T . I V  s s

5. M U N I  B O N D  B A N K  A U T H 3 0  d a y s A S 4 4 . 8 5 . 0 3 0
6. P E R S O N N E L  B O A R D .30 d a y s A S 3 9 . 2 5 . 0 6 0
7. A L A S K A  P O W E R  A U T H .  

O C C U P A T I O N A L :

3 0  d a y s A S 4 4 . 8 3 . 0 2 0

1. P U B L I C  A C C O U N T I N G  B D 1 y r A S 0 8 . 0 4 . 0 2 0
2. B D  O F  C H I R O P R A C T I C  E X A M . 2 y r A S 0 8 . 2 0 . 0 2 0
3. B D  O F  D E N T A L  E X A M I N E R S 5 y r A S 08'. 3 6 . 0 1 0
4. B D  O F  R E G I S .  F O R  A R C H I T . , 

E N G I N E E R S /  A N D  L A N D  S U R­

V E Y O R S

3 y r A S 0 8 . 4 8 . 0 3 1

5. G U I D E  L I C .& C O N T R O L  BD. 10 y r A S 0 8 . 5 4 . 0 1 0
6 . B D  O F  P H A R M A C Y 3 y r  p r a c t .  i n  

A l a s k a
A S 0 8 . 8 0 . 0 1 0

7. B D  O F  O P T O M E T R Y  E X A M . 3 y r A S 0 8 . 7 2 . 0 4 0

8. B D  O F  V E T .  E X A M I N E R S 5 y r  p r a c t i c e  i n  

A l a s k a

A S 0 8 . 9 8 . 0 1 0



D U R A T I O N A L  R E S I D E N C E  R E Q U I R E M E N T  ( C O N T . )

L I C E N S E S
T I T L E D U R A T I O N A U T H O R I T Y

O C C U P A T I O N A L :

1/ P U B L I C  A C C O U N T A N T l y r A S 0 8 . 0 4 . 2 8 0

2. A T T O R N E Y R e s i d e n c e B a r  R u l e  5 ( 1 ) (a)

3. C O L L E C T I O N  A G E N C I E S l y r A S 0 8 . 2 4 . 1 1 0

4.
5.

M O R T I C I A N S  

G U I D E S ......

l y r  i n  s t a t e  ap p r e n , .AS 0 8 . 4 2 . 1 1 0

M a s t e r R e s i d e n c e  p l u s  10 

h u n t  e x p .

A S 0 8 . 5 4 . 1 0 0

R e g i s t e r e d R e s i d e n t A S 0 8 . 5 4 . 1 1 0

C l a s s  A  A s s t . 20 y r  e x p .  i n  d i s t . A S 0 8 . 5 4 . 1 2 0

A s s i s t a n t R e s i d e n t A S 0 8 . 5 4 . 1 4 0

T r a n s p o r t e r R e s i d e n t A S 0 8 . 5 4 . 1 4 2

6. J U N K  D E A L E R ,  ET C . R e s i d e n t  d e f i n e d  

b u t  n o t  r e q u i r e d

A S 0 8 . 6 0 . 0 3 0

7. R E A L  E S T .  B R O K E R S  A N D  
S A L E S M E N

R e s i d e n t A S 0 8 . 8 8 . 1 7 1

8. I N S U R .  B R O K E R S ,  A G E N T S  & 
S O T " C I T O R S

] y r A S
A S

A S

2 1 . 2 7 . 0 9 0  
2 1 . 0 6 . 2 5 0  

2 1 . 2 7 . 2 2 0

O T H E R  L I C E N S E S

1. - A L C O H O L I C  B E V E R A G E  LI C .

2. R E S .  F I S H  A N D  G A M E  L I C .

P U B L I C  R I G H T S  A N D  B E N E F I T S

1 y r
12 c o n s e c .  mp.

A S  0 4 . 1 1 . 3 9 0  

A S  1 6 . 0 5 . 9 4 0

G E N E R A L :

D

1. V O T I N G

2. A N N U L M E N T  O F  M A R R A I G E

3. L O  C O S T  H O U S I N G  P R E F .

4.
5.

6.
V O C A T I O N A L  SUB. P R O G .

3 0  d a y s

1 y r  

1 y r  

1 y r
I N D U S T .  I N C E N T .  T A X  C R E D .  %  o f  o n e  y r  res. 

B O U N T I E S  F O R  C E R T .  A N I M .  l y r  a b o d e  i n  g a m e
u n i t ,  p l u s  c o n t .  

m a i n t a i n e d  res. in 
A l a s k a

L A N D  D I S P O S A L  P R O G R A M S

1. B Y  L O T T E R Y
2. P R I C E  D I S C O U N T  P R O G .

A S  1 5 . 0 5 . 0 1 0  
A K  C O N S T . a r t . V  

se c .  1.

A S  0 9 . 5 5 . 1 3 0

A S  1 8 . 5 5 . 3 3 0  
A S  1 8 . 5 5 . 4 7 0 ( 4 )

A S  3 9 . 2 5 . 1 5 5 ( g )
A S  4 3 . 2 6 . 0 9 5 ( b ) (3) 

A S  1 6 . 3 5 . 1 3 0

z 3. H O M E S I T E  E N T R Y  P R O G .

4. R E M O T E  P A R C E L  L E A S I N G

l y r  A S  3 8 . 0 5 . 0 5 7 ( b ) ( 2 )
5 %  d i s c . p e r  y e a r  o f  A S  3 8 . 0 5 . 0 5 8  
r e s i d e n c e

3 y r  o r  2 0 y r  e a r l i e r  A S  3 8 . 0 8 . 0 3 0 ( a ) ( 2 )  
P r i o r ,  t o  l o n g e s t  res. A S  3 8 . 0 8 . 0 4 0 ( b )  

1 y r  A S  3 8 . 0 8 . 0 7 7 ( i )(2)



T I T L E

D U R A T I O N A L  R E S I D E N C E  R E Q U I R E M E N T  ( C O N T ' D )  

D U R A T I O N  A U T H O R I T Y

S P E C I A L  O L D  A G E  P R O G R A M S

1. L O N G E V I T Y  B O N U S  (ALB) 2 5 y r s ,  w i t h  res. 
e s t .  p r e  s t a t e h o o d

A S  3 8 . 0 8 . 0 3 0 ( a ) ( 2 )

2. P I O N E E R S '  H O M E S 15 y r s  i m m e d .  b e f o r e  A S  4 7 . 2 5 . 0 2 0 ( a )

a p p l i c a t i o n ,  o r  3 0
y r s  c u m u l a t i v e  A S  4 7 . 2 5 . 0 3 5

3. S R  C I T .  S P E C .  A S S E S S M E N T  

E X E M P T I O N

12 mo. A S  2 9 . 6 3 . 0 6 5 ( d ) ( 1 )

4.

A N D

F I S H I N G  L I C .  E X E M P T I O N  

G R A N T  P R O G R A M S

3 0  yr. t o t a l  res. A S  1 6 . 0 5 . 4 0 0

1/. F I S H E R M A N  N O T E  A N D  M O R T G A G E 5 y r A S  1 6 . 1 0 . 6 8 0 ( a )

2. C O M M E R C I A L  F I S H I N G  L O A N
1

5 y r A S  1 6 . 1 0 . 3 1 0  (ja)

3. L I M I T E D  E N T R Y  P E R M I T  L O A N 5 y r A S  4 4 . 8 1 . 2 2 0 ( a )  (20)

4. A G R I C .  S, F I S H I N G  ( C F A B ) 1 y r P O L I C Y  R E Q U I R E M E N T

5. A H F C  V E T S  1 %  r a t e  r e d u c . 1 y r A S  1 8 . 5 6 . 1 0 1

6. V E T E R A N S  L O A N S 5 y r A S  2 6 . 1 5 . 1 3 0 ( 1 )

7. M I N I N G  B U S I N E S S  L O A N S R e s i d e n c y  a n d  5 y r A S  2 7 . 0 9 . 0 2 0

8. M E M O R I A L  S C H O L A R S H I P

m i n i n g  e x p e r i e n c e  i n  
A l a s k a
N o  dur. r e s i d .  r q d . A S  1 4 . 4 0 . 8 2 5 ( e )  
o n e  f i f t h  o f  l o a n  

f o r g i v e n  f o r  e a c h  
yi emp. i n  s p e c ,  f i e l d .

S T U D E N T  L O A N  P R O G R A M

E L I G I B I L I T Y  T O  A P P L Y

F O R G I V N E S S  ( 1 / 1 0  O F F  F O R  
E A C H  Y R  O F  R E S I D .  A F T E R  
C O M P L E T I N G  E D U C .  M A X .

5 0  P E R C E N T  F O R G I V E N ____

2 y r s A S  1 4 . 4 0 . 7 6 5 ( b )  

A S  1 4 . 4 0 . 7 6 3 ( i )

P R E F E R A N C E  ( S Y S T E M  O F  G I V I N G

P R I O R I T Y  O F  A W A R D I N G )  l P o i n t - 2 - 5 y r  res. A S  1 4 . 4 0 . 7 6 7

2 P o i n t - 5 - 1 0  y e a r s  
3 P o i n t - 1 0  p l u s  yr.

10. A K  E D U C .  I N C E N T I V E  G R A N T  2 y r s  A P P L I C .  F O R M

11. C H I L D  C A R E  E X P E N S E  R E F U N D  3 0  d a y s

12. P O L I T I C A L  C A M P .  C O N T R I B .  CR. 3 0  d a y s

F O R M  D R 6 0 0  

F O R M  D R 6 0 0



J O N  K. T I L L I N G H A S T  R E P O R T  D A T E D  M A R C H  8, 1983.

A d m i n .

A d m i n .

A d m i n .

A d m i n .

A d m i n . 

J . T .

J. r.

J . T .

J . T .

J . T .

A L T E R N A T I V E S  S U B M I T T E D :

1. E x p a n d  t h e  A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  t o  i n c l u d e  

a l l  e l d e r l y  A l a s k a n s  w i t h  o n e - y e a r ' s  r e s i d e n c y .

2. P h a s e  o u t  t h e  A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  b y  

g r a d u a l l y  r e d u c i n g  b e n e f i t s .

3. P h a s e  o u t  t h e  A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  b y  g r a d­
u a l l y  r e d u c i n g  b e n e f i t s ,  w h i l e  c o n t e m p o r a n e o u s l y  r a i s i n g  
t h e  e l i g i b i l i t y  l i m i t s  f o r  g e n e r a l  s t a t e  a s s i s t a n c e .

4. P r o v i d i n g  a m i n i m a l  b a s e  p a y m e n t  u n d e r  t h e  A l a s k a  

L o n g e v i t y  B o n u s  P r o g r a m  b a s e d  s o l e l y  o n  o n e - y e a r s  r e s­
i d e n c y ,  w i t h  s u p p l e m e n t a l  p a y m e n t s  m a d e  o n  t h e  b a s i s  o f  

n e e d .

5. P h a s e  o u t  t h e  A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  b y  i n­

c r e a s i n g  t h e  a g e  e l i g i b i l i t y  e a c h  y e a r .

6. C r e a t e  a n  a n n u i t y  p l a n ,  w i t h  t h e  a n n u i t y  c o r p u s  c o n­

s i s t i n g  o f  P e r m a n e n t  F u n d  D i s t r i b u t i o n s .  T h i s  o p t i o n  

w o u l d  n e c e s s i t a t e  a t r a n s i t i o n  p r o g r a m  f o r  t h o s e  p e r s o n s  ~

4 0  y e a r s  a n d  o l d e r .

7. F u n d  f h e  A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  t h r o u g h  a " P a y  

a s  y o u  g o "  s o c i a l  s e c u r i t y  s y s t e m ,  f u n d e d  b y  a p p r o x i m a t e l y  
2 5 %  o f  t h e  e x i s t i n g  p e r m a n e n t  f u n d  d i s t r i b u t i o n  d i s t r i b u t i o n s .

8. R e p l a c i n g  t h e  A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  w i t h  a 

c o m p r e h e n s i v e  n e a l t h  i n s u r a n c e  p r o g r a m  f o r  e l d e r l y  A l a s k a n s .

9. C o n d i t i o n  e l i g i b i l i t y  f o r  a l o n g e v i t y  b o n u s  u p o n  a 
d e m o n s t r a t i o n  o f  h a r d s h i p  w h i c h  w o u l d  b e  s u f f e r e d  b y  b e i n g  

u n a b l e  t o  c o n t i n u e  A l a s k a  r e s i d e n c y  .

10. O p e n  t h e  A l a s k a  L o n g e v i t y  B o n u s  P r o g r a m  t o  a l l  o n e -  
y e a r  r e s i d e n t s ,  a n d  t e r m i n a t e  t h e  p r o g r a m — g i v i n g  F y 8 4  

r e c i p i e n t s  a g r a n d f a t h e r  r i g h t  t o  c o n t i n u e d  b o n u s e s .
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!ist r ib u te s incom e deriv ed  from  its nnlu- 
a! re sou rces to  th e  a d u lt  c itizens o f th e  
ta lc  in v a ry in g  am oun ts, based on th e  
eng th  o f each  citizen 's residency, does 
lot involve th e  kind o f d isc rim ina tio n  
vhich th e  p riv ileges an d  im m un itie s  
inu se  o f  th e  U n ited  S ta te s  C on stitu tion  
A rt IV, §2, cl 1) w a s-designed to prc- 
en t, th a t  c lau se  be ing  designed to  in ­
u re  to a  c itizen  o f on e  s ta te  who ven- 
u re s  in to  a n o th e r  s ta te  th e  sam e privi- 
egcs w h ich  th e  c itizen s o f tho  second 
.la te  enjoy.
^ in s t i t u t i o n a l  L aw  § 31G —  e q u a l  p r o ­

te c t io n  —  u n e q u a l  d i s t r i b u t io n  o f  
b e n e f i ts  —  s e r u l i n g  

3.- W hen a s la te  d is tr ib u te s  benefits 
Jiiequully, th e  d is tin c tio n s  it m akes a re  
iub jec t to s c ru tin y  u n d e r th e  equal p ro ­
tection c lau se  of tho  F o u rte en th  A m end­
ment; gen era lly , u lnw w ill su rv ive  th u t 
sc ru tiny  if th e  d is tin c tio n  it m ukcs r a ­
tiona lly  fu r th e r s  n leg itim a te  E la t e  p u r­
pose, hu t som e p a rtic u la r ly  inv id ious d is ­
tin c tion s a re  sub jec t to m o re rigo rous 
sc ru tiny .
C o n s t i tu t io n a l  L nw  § 320 —  e q u a l  p r o ­

t e c t io n  —  r i g h t  to  t r a v e l  —  r e s i ­
d e n c y  r e q u i r e m e n ts  

4a, 4b. T he  r ig h t lo tra v e l p ro tec ts  
p e rson s a g a in s t th e  e re c tio n  o f a c tu a l 
b a r r ie r s  to  in te r s ta te  m ovem en t and, 
w hen  app lied  to  res id ency  requ irem en ts , 
p ro tec ts  new  re s id en ts  o f a s ta te  from  
be ing  d isadv an tag ed  becau se  o f th e ir  re ­
c en t m ig ra tio n  o r from  o th e rw ise  be ing  
t r e a te d  d iffe ren tly  frcm  longer-term  re s i­
den ts; in ren lilv , r ig h t to  tra v e l ana ly s is  
re fe rs  to  l i t t le  m o re th a n  a p a r t ic u la r  
a pp lic a tio n  r ' e q u a l  p ro tec tion  ana ly sis.

S t a tu t e s  §38.5 —  in v a l id a t io n  o f  p o r ­
t io n  o f  s t a tu t e  —  e f fe c t o n  v a l id ­
i ty  o f  w h o le  s t a tu te  

5. In v a lid a tio n  o f a  po rtion  o f n s ta tu te  
does no t n ecessa rily  re n d e r th e  w hole 
inva lid  un less i t  is ev id en t th a t  th e  leg is­
la tu re  would no t hnvc ennc ted  th e  leg is­
la tion  w ith ou t th e  invalid  portion; th e  
U n ited  S ta te s  S up rem e  C ou rt need not 
sp ecu la te  a s to th e  in te n t  o f a s ta te  
le g is la tu re  w here  th e  leg is la tio n  ex- 
p re s s’y p rov ides th a t  inv a lid a tio n  o f any  
p o rtio c  o f th e  s ta tu te  re n d e rs  th e  whole 
invnlid.

SYLLABUS BY REPORTER OF DECISIONS
A fte r A la sk a  am ended  its  C on stitu tion  

to  e s tab lish  a P e rm an e n t Fund  in to  
w hich th e  S ta te  m u s t deposit a t  le a s t 
25% of its m in e ra l incom e each yea r, th e  
s ta te  leg is la tu re  in 1980 enac ted  a d iv i­
dend p rog ram  lo d is tr ib u te  a n n u a lly  a 
po rtio n  of th e  Fund 's e a rn in g s  d ire c tly  
to  th e  S u lo 's  a d u lt re siden ts. U n d e r th e  
p lan, each  a d u lt  re s id en t receives ono 
d iv idend u n i t  for each  y e a r  o f residency 
su b sequ en t to 1950, th e  first y e a r  o f 
A luska's sta tehood . A ppellan ts, re s id en ts  
o f A laska ninco 197H, b ro u gh t an  ac tion  
in on A lask a  s ta te  co u r t cha lleng in g  tho  
s ta tu to ry  d iv idend d is tr ib u tio n  p lan  ns 
vio lative of, In te r a lia , th e ir  rig h t to 
equal p io lc i'llun  g u an in le e s . Tim tr ia l 
c ou rt g ran te d  sum m ary  Judgm en t in n|>- 
ped an t's  favor, hut th e  A la ska  .Supremo 
i o n  i t  reversed  and  uphe ld  th e  s ta tu te .

H e ld :  T he  A laska d iv idend d is tr ib u tio n  
plan v io la tes th e  guoi'an tees of th e

E qual P ro tec tio n  C lnuse o f the  F ou r­
te e n th  A m endm en t.

(u) R a th e r  th a n  im posing  any  th re s h ­
old w a itin g  period for e n t i tlem en t to 
d iv id end benefits o r  e s tab lish in g  u te s i of 
bona tides o f s ta te  residence, th e  d iv i­
d end  s ta tu te  c re a te s  fixed, p e rm an en t 
d is tin c tio n s  be tw een  nn ever- increasing 
n u m be r of c lasses of concededly bona 
fide re s id en ts  bused on how  long th sy  
h av e  lived in tho  S ta te . Sosnn v. Iowa, 
419 US 393, 42 L Ed 2d 532, 95 S C t 553; 
M oinorin l H osp ita l v M aricopa County, 
415 U S  250, 39 I, Ed 2d 30G, 94 S Ct 
107G; D unn  v D lum stein, 405 US 330, 31 
L Ed 2d 274, 92 S C l 995; um l S h ap iro  v 
Thom pson, 304 US 018, 22 h  Ed 2d G00, 
89 S C l 1322, d is tin g u ish ed . W hen a 
s ta te  d is tr ib u te s  benefits un equa lly , the  
d is tin c tio n s  i t  m ak e s a re  su b jec t to s c ru ­
tin y  u n d e r th o  E qual P ro tec tio n  C lause, 
a nd  g en e ra lly  a law  will su rv iv e  tlm l

ZOBEL v WILLIAMS
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sc ru tin y  i f  th e  d is tin c tio n s  ra t io n a l ly  fu r­
th e r  a  le g itim a te  s ta te  purpose.

(b) A la sk a  h a s  show n no valid  s ta te  
in te re s ts  th a t  a r e  ra tio n a lly  se rv ed  by 
th e  d is tin c tio n s  i t m akes be tw een  c it i­
zens who estab lish ed  residence  befo re 
1959 nnd tho se  who have become re s i­
d en ts  s in ce  th en . N e ith e r  th e  S ta te ’s 
c la im ed in te re s t in c re a tin g  a  financ ia l 
in cen tiv e  lo r ind iv idua ls to e s tab lish  nnd 
m a in ta in  res idence  in A laska n o r its 
c la im ed in te re s t in a s su r in g  p ru d en t 
m anagem en t o f th e  P e rm an e n t F und  is 

'ra tio n a lly  re la ted  to such  d is tinc tio ns. 
And t l v  S la te ’s in te re s t in rew a rd in g  
c itizen s for p a s t co n tr ib u tio n s  is no t a 
leg itim a te  s ta te  purpose. A laska 's r e a ­

son ing  could open th e  door to  s ta te  a p ­
po rtio nm en t o f o th e r  righ ts, benefits, 
and  se rv ices acco rd ing  to len g th  o f re s i­
dency, a n d  would |>erm it th e  s ta le s  to 
div ide c itizen s in to  e x p an d in g  n um be rs  
o f p e rm an en t classes. S uch  a resu lt 
would bo c le a r ly  im perm issib le .
G19 P2d 448, reve rsed  an d  rem anded .

B urger, C. J., d e liv e red  th e  op in ion  of 
th e  Court, in w hich B renn an , W hite, 
M arsha ll, B lackm an , Powell, a n d  Slo- 
v< as, J  J., jo ined . B renn an , .1 filed a 
c o n cu rrin g  op in ion , in w hich M arsha ll, 
B lackm un, and  Powell, ,J.J, jo ined . 
O 'Connor, J., filed an  op in ion  ci n ru r r in g  
in th e  ju d gm en t. HH iiuiuist, <1 . Iile<| a 
d issen tin g  opinion.

APPEARANCES OF COUNSEL
Mark A. Sandberg argued the cause for appellants. 
Avrum M. Gross argued the cause for appellees.

OPINION OF THE COURT
Chief Justice Burger delivered 

(the opinion o" the Court.
[1a] The question presented on 

this appeal is whether a statutory 
scheme hy which a State distributes 
income derived from its natural re­
sources to the adult citizens of the 
Slrtlo in varying umounl-s, based on 
tho length of each citizen's resi­
dence, violates the equal protection 
rights of newer stole citizens. The 
Alaska Supreme Court sustained the 
constitutionality of the statute. Wil­
liams v Zobel, 619 P2d <1-18 (Alaska 
1980). We noted probnhlc jurisdic­
tion nnd stayed the distribution of 
dividend funds, -150 US 908 (1981), 
67 L Ed 2d 331. 101 S Ct 13-14. We 
reverse.

I

The 1967 discovery of large oil 
reserves on state-owned land in tin* 
Prudhoe Bay area of Alaska resit I led 
in a windfall to tin- Slate. The Stale, 
which had a total budget of $l:M 
million in I960, before I lie oil rt-ve 
mies began to lk,w into the '‘Lite 
coders, received $3.7 billion in petm 
leum revenues during the l!>8| lisenl 
year.1 This income will continue, ,-iul 
most likely grow for some -eai-i in 
the future. Recognizing that ils min­
eral reserves, although large, ate 
finite and Hint the n suiting income 
will not continue in per|n.-i:uit\, (hi* 
Stale took steps to assure that ils 
current good fortune will bring long 
range benefits. To accomplish (his 
Alaska in J976 adopted a constitu­
tional amendment establishing I lie

1. Alaska Dopnr! men t of Revenue, Revenue 
Sources l-’Y 19HMUH3 (19811. (Includes (leu- 
oral Fund unrestricted petroleum revenues of 
$1) > billion and petroleum revenues direcily 
deposited In tliu Bermimonl Fund In the 
amount of $KH) million. An mldiilmml $!HX) 
imillion wim Irmmferred from the (ieneriil

Fund In (he IVmwiueoi Fund in tl.r IS'U 
llsrnl yenr.f The I9MI reiem* • »-| i-i»•■ ifi.d 
Alm.kn's mlull population i>, lifi, pi-i , ,q> 
itn 19111 ml revciim-H nmmml lo ? I .'I |m 
each mlull resident. Petroleum u-veim-s n.-.v 
amount tn Mtl-I. el tin- Si de's M ul e-e • m i  

menl revenue. Ildd
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RONALD M. ZOJ3EL and PATRICIA L. ZOBEL, Appcllunls,
v

THOMAS WILLIAMS, Commissioner of Revenue, and ALASKA 

—  US — , 72 L Ed 2d 672,102 S Ct —
[No. 80-1146]

Argue 1 October 7,1981. Decided June 14,1982.

lecision: Alaska statute distributing income derived from state’s natural 
resources to state’s citizens in varying amounts based on length of each 
citizen's residency, held to violate equnl protection clause.

SUMMARY
Alaska adopted a constitutional amendment establishing a ind into 

vhich the state must deposit ut least 25 percent of its mineral ; ,ome each 
/ear. The Alaska legislature enacted a dividend program 10 distribute 
annually a pot (.ion of the fund’s earnings directly to the state’s adult 
•esidents. Under the plan, each citizen 18 years of age or older would 
"eccive one dividend unit for ench year of residency subsequent to 1959, the 
irsl year of stutehood. Plaintiffs, residents of Alaska since 1978, brought 
suit challenging the dividend distribution plan. Tho Superior Court for 
Maskn’s Third Judicial District granted summary judgmei t in fuvor of the 
JuintifTs, holding that tho plan violnted the rights of interstate travel and 
jqunl protection. The Supreme Court of Alaska reversed and upheld the 
statute (619 P2d 418).

On appeal, the United States Supreme Court reversed and remunded. In 
in opinion by Buuueh, Ch. J., joined by Bhknnan, White, Marshall, 
Il'ackmun, Powei.i,, and Stevens, JJ., it was held that the Alaska dividend 
list 1‘ibutioii plan violated tho equnl protection clause of the Fourteenth 
i\mendmont, since the stale had shown no valid slate interests which were 
rationally served by the distinction it nmdo between citizens who eatub- 
ished residency before 1959 nnd those who have become residents since 
.hen.

IJhknnan, J., joined by Maiikiiai.i,, Bi.ackmun, and Powei.i., JJ., con­
471?
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curred, expressing the view that the right to trnvel—or, more precisely, the 
federal interest in free interstate migration—was affected by the Alaska 
dividend-distribution law, and that this threat to free interstate migration 
provided nn independent rations’e for holding that lnw unconstitutional.

O'CoNNon, J., concurred in the judgment, expressing the view that the 
Alaska law should be measured against the principles implementing the 
privileges and immunities clause, and that this analysis supplies a needed 
foundation "or many of the "right to travel" claims discussed in the court's 
prior opinions.
, RKHNquiST, J., dissented, exp .ssing the view that the Alaska distribution 
scheme was rationally based, nnd that the Fourteenth Amendment gives the 
federal courts no power to impose upon the states their view of what 
constitutes wise economic or social policy.

HEADNOTES 
Classified to U.S. Supreme Court Digest, Lawyers’ Edition 

C o n s t i tu t io n a l  L aw  § 320 —  e q u a l  pro- who h av e  becom e re s id en ts  since then ,
tc c t io n  —  b e n e f i ts  b a s e d  o n  and  w here  th e  on ly  a p p a re n t  justifies-
le n g th  o f  r e s id e n c y  tion  for th e  re tro sp ec tiv e  n s p 'c t o f  th e

ln- lc . A s ta te  s ta tu te  by w h ich  a s ta te  p rog ram , favo ring estab lish- ', re s id e n ts
d is tr ib u te s  incom e derived from  its nntu- over new  residen ts, is t_  * .<i tu tio n a lly
ra l resources to  th e  a d u lt  c itizen s o f th e  un accep tab le , th e  s ta te ’s  ob jec tive to re­
s ta te  in v a ry in g  nm o u n K  based on  th e  w ard  c itizen s fm pas t c o n tr ib u tio n s  not
len g th  o f ench c itiz en ’s residency, vio- be ing  a leg itim a te  s ta te  purpose, lUiI.n-
la te s  th e  equal p ro tec tion  c lau se  o f th e  qu is t. J., d issen ted  from  th is  holding'.
F o u r te en th  A m endm en t, w here  th e  s ta te
lum show n no valid  s ta le  in te re s ts  w h ich  C o n s t i tu t io n a l  L aw  $.149 —  p r iv i l e g e s  
a rc  ru tionn lly  served by th e  d is tin c tio n  i t  a n d  Im m u n it ie s  —  b e n e f i t s  b a s e d
m akes be tw een c itizen s who e s tab lish ed  o n  le n g th  o f r e s id e n c y
residency before a c e r ta in  y e a r  an d  tho se  2ii, lib. A s ta le  s ta tu te  by w h ich a s la te

TOTAL CLlENT-SEItVICE LIBRARY- REFERENCES
16A Am Jur 2d, Constitutional Law § 773
USCS, Constitution, 14th Amendment
US L Ed Digest, Constitutional Law § 326
I, Ed Index to Annos, Domicil or Resilience; Equal Protection 

of the Laws; Travel
ALR Quick Index, Equal Protection of Law: Travel 
Federal Quick Index, Domicil nnd Residence; Equal Protec­

tion of the Laws; Travel
ANNOTATION REFERENCE

Federal constitutional righ t of In terstate travel. 27 L IM IM S62.



U.S. SUPREME COURT REPORTS 72 L Ed 2d

Permanent Fund into which tiio 
Sinlc meat deposit ul least 25% of 
its mineral income each year. 
Alaska Const, Art IX, § 15. The 
amendment prohibits the legislature 
from appropriating any of the princi­
pal of the fund but permits ase of 
the fund’s earnings for general gov­
ernmental purposes.

In 1980, the legislature enacted a 
dividend program to distribute annu­
ally a portion of the Fund’s earnings 
directly to the State’" adult resi­
dents. Under the plan ach citizen 
18 years of age or oldei receives one 
dividend unit for each year of resi­
dency subsequent to 1959, the first 
year of statehood. Tho statute fixed 
the value of each dividend unit nt 
$50 for the 1979 fiscal year; a one- 
year resident thus would receive one 
anil, or $50, while n resident of 
Alaska since it became a State in 
1959 would receive 21 units, or $1,- 
050. The value of a dividend unit 
will vary each year depending on 
the income of the Permanent Fund 
and the amount of that income the 
State allocates for other purposes. 
The State now estimates that the 
1985 fiscal year dividend will be 

! nearly four times as large as that for
1979.

Appellor .s. residents of Alaska 
since 197 , brought this suit in 1980 
challenging the dividend distribution

plan ns violative of their right to 
equal protection guarantees and 
their constitutional right to migrate 
to Alaskn, to establish residency 
there and thereafter to enjoy ti e full 
rights of Alaska citizenship an the 
same terms as all othc- citizens of 
the State. The Superior Court, for 
Alaska's Third Judicial District 
granted summary judgment in ap­
pellants’ favor, holding that the plan 
violated tho rights of interstate 
travel and equal protection. A di­
vided Alaskn Supreme Court re­
versed and upheld the statute-.1

II
[1b] The Alaska dividend distribu­

tion lnw is quitv unlike the dura­
tional residency requirements we ex­
amined in Sosnn v Iowa, 419 US 393, 
42 L Ed 2d 532, 95 S Ct 553 (1975); 
Memorial Hospitnl v Mnricopa 
County, 415 US 250, 39 L Ed 2d 306, 
94 S Ct 1076 (1974); Dunn v Dlurn- 
stein, 405 US 330, 31 L Ed 2d 274 92 
S Ct 995 (1972); and Shapiro v 
Thompson, 394 US 618, 22 L Ed 2d 
600, 89 S Ct 1322 (1969). Those cases 
involved laws which required new 
residents lo reside in the State u 
fixed minimum period to be eligible 
for certain benefits available on an 
equal basis to all other residents,1 
The asserted purpose of the dura­
tional residency requirements was to

2. T h e  infusion o f  Perm anent Fund earn­
ings into state genera) revenues nlso led the
Alaska legislature to enact a statute giving 
residents n one-third exem ption from  stnlu 
incom e taxes for euch year o f  residence; this 
operated to exem pt entirely  nnyouu with 
three or m ore years o f  residency. T ho Alaskn 
Suprem e Court, again liy a .‘1-2 vote, held that 
this statute violated the State Constitution's 
equal protection clause. W illiam s v Zobel, C19 
P2il 422 (A las lilBO), C h ief Justice ltnhinowitx,

the dividend distribution plan, could "b e  per­
ceived ns u penalty im posed on n person who 
chooses to exercise his or her right to m ove 
into A lnskn." 619 P2ri, nt 45H,

.1. In tho durnllonnl residency cases, wo 
exam ined sln lo laws w hich im posed waiting 
periods on access to d lvorco courts, Sosnn v 
own, supra; eligibility for free nonnm crgcncy 

m edical enro, M em orial Hospital v M nricopa 
County, supra; voting rights, D unn v lllum -
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assure that only persons who had 
established bona fide residence re­
ceived rights and benefits provided 
for residents.

The Alnska statute does not im­
pose any threshold waiting period on 
those seeking dividend benefits; per­
sons with less than a full year of 
residency ure entitled lo share in 
tho distribution. Alnskn S ta t 
§43.23.010.4 Nor does Lite .statute 
purport to establish a lest >f the 

v bona fides of stute residence, inste: 4, 
the dividend statute creates fixed, 
permanent distinctions between an 
ever increasing number or perpetual 
classes of concededly bona fide resi­
dents, based on how long they have 
been in.the State.

[2a] Appellants established resi­
dence ir< Alaska two years before the 

i dividend law was passed. The dis- 
tincaon they complain of is not one

which tho Stale makes between 
those who arrived in Alaska after 
the enactment of the dividend distri­
bution law and those who were resi­
dents prior to its enactment. Appel­
lants instead challenge the distinc­
tions made, within the class of per­
sons who were residents when the 
dividend scheme was enacted in
1980. The distinctions appellants at­
tack include the preference given to 
, arsons who were residents when 
Alaska became a Stale in 1959 over 
all those who have arrived since 
then, as well as the distinctions 
made between all bona lide residents 
who settled in Alnska at different 
times during the 1959 lo 1980 pe­
riod.1'

[3 , 4 a ]  When a  State distributes 
benefits unequally, the distinctions it 
makes are subject to scrutiny under 
the Equal Protection Clause of the 
Fourteenth Amendment.* Generally,

1. Section 4.'.23.010<bl provides:
"F o r  each year, an individual is elig ible to 

receive paym ent o f the perm anent fund d ivi­
dends for which he is entitled under this 
section if  he 

(1) is nt least 18 years o f  age; and 
(21 is a state resident during all or  part o f  

the year for w hich the perm anent fund divi­
dend is paid.
T he rem ainder o f  §43 .23.010 establishes the 
num ber o f  dividend units residents are enti­
tled to receive nnd the m ethod o f  paym ent. 
Section 43.23.010(0 provides thul u resident 
entitled to benefits under subsection lb) w ho 
wns a resident for less thnn a full year is 
untitled to u dividend prorated on the basis o f  
the num ber o f  m onths o f  staio residence.

(5. T he Alaskn statute does not sim ply  m ake 
(liRtincliunH between ttalivo born A laskans 
uud those w ho m igrate to A laska from  other 
states; It does not discrim inate on ly  ngnlnHt 
those w ho have rrconI ly exercised the 
travel, ns did the slntule,: 
v Thom pson

born in the S late in I'tfiO. O f com  the 
native A laskan I'orn in 1!,(>2 would u l-o  re­
ceive  $10(1 less than the person w ho io.o-i .! to 
the  State in lP(i().

[ 2 b ]  T he statute d ‘ >--s not involve the kind 
o f  d iscrim ination w hich the Privileges nod 
Im m unities C lause o f  Art. IV was designed to 
prevent. T h at Clause "w as designed to insure 
to a  citizen o f  State A  w ho ventures into Slate 
n thc sam e privileges w hich the citizens of 
S ta le  B en joy ."  T oom cr v W itsell, 331 IIS 33.5, 
395. 92 L Ed 1 4 0 .  CM S Ct llf.R  M91t»i The 
Clause is thus not applicable to this case.

0. [4 b ]  3 he Alaska courts considered 
w hether the dividend distribution law v io­
lated appellants' constitutional right to travel 
T h o  right to travel and to m ove liom  one 
state to another h:t« long Ihvii accepted, yet 
both the nature ami tie- >i>nice ol lliM tjj 
has rem ained olwcure. .Suit ..lunexy,
US 41"--------  ' ’
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Permanent Fund into which the 
State must di*|wsit at least 25% of 
its mincrul income cnch year. 
Alaska Jonst, Art IX, § 15. The 
amendment prohibits the legislature 
from appropriating any of the princi­
pal of the fund but permits use of 
the fund’s earnings for general gov­
ernmental purposes.

In 1980, the legislature enacted a 
dividend program to d is tra i te  annu­
ally a portion of the Fund’s earnings 
directly to the State’s adult resi­
dents. Under the plan, each citizen 
18 years of age or older receives one 
dividend unit for each year of resi­
dency subsequent to 1959, the first 
year of statehood. The statute fixed 
the value of each dividend unit at 
$50 for the 1979 fiscal year; a one- 
year resident thus would receive one 
unit, or $50, while a resident of 
Alaska since it became a State in 
1959 would receive 21 units, or $1,- 
050. The vnluc of a dividend unit 
will vary cuch year depending on 
the income of the Permanent Fund 
and the amount of that income the 
State nllocutes for other purposes. 
The State now estimates that the 
1985 fiscal year dividend will be 
nearly four limes as large as that for
1979.

Appellants, residents of Alaska 
since 1978, brought this suit in 1980 
challenging the dividend distribution

2. Thu intuition of i’urmmiunt Fund earn- 
inns iulo blnto genurnl revenues nlito led the 
Alaska legislature (o cimct u statu te Kiving 
residents a mie-thlnl exemption from stntu 
Income luxes far euclt year of residence; this 
operated to exempt entirely anyone with 
three or more years of residency, Tim Alnikn 
Supreme Ikiurl, again hy a >'1-2 vote, held that 
this statu te violated the S late Constitution's 
eipinl protection clause. Williams v Zubcl, (119 
I‘2d 422 tAllis 1!IB0). Chief Juslicu ltnblnowllr, 
the only jmdire in the majority In hoth eases, 
fiioial that the lax exemption itlltute, lull nut
<!7l!

plan ns violative of their right to 
equal proter'‘on guarantees and 
their constitu-i nal right to migrate 
to Alaska, to establish residency 
there and thereafler to enjoy the full 
rights of Alas'.a citizenship on the 
same terms as all othc- citizens of 
the State. The Superior Court, for 
Alnskn's Third Judicial District 
granted summary judgment in ap­
pellants’ favor, holding thut the plan 
violated the rights of interstate 
travel and equal protection. A di­
vided Aluska Supreme Court re­
versed and upheld the statute.’

II
[1b] The Alaska dividend distribu­

tion law is quite unlike the dura­
tional residency requirements we ex­
amined in Sosnn v Iowa, 419 US 393, 
42 L Ed 2d 532, 95 S Ct 553 (1975); 
Memorial Hospitnl v Maricopa 
County, 415 US 250, 39 L Ed 2d 306. 
94 S Ct 1076 (1974); Dunn v Dlum- 
stcin, 405 US 330, 31 L Ed 2d 274 92 
S Ct 995 (1972); and Shapiro v 
Thompson, 394 US 618, 22 L Ed 2d 
600, 89 S Ct 1322 (1969). Those cases 
involved lnws which required new 
residents to reside in the State u 
fixed minimum period to be eligible 
for certain benefits available on an 
equal basis to nil other residents.* 
The asserted purpose of the dura­
tional residency requirements was to
tlio dividend distribution plun, could "be  per­
ceived ns u ponnlly im posed on n person who 
chooses to oxerclsu Ids or her r ig id  to m ove 
Into AlnHkn," 6J0 PZd, ttl 46H.

.‘I. In tho durntlonnl resiliency cmies, wo 
cxnm inod slnto lnws w hich Imposed wuitlng 
periods on ncceim (o dlvurcu o m its , Sosim v 
lown, euprn; eligibility for free minem erguncy 
medicnl enro, M emorinl HospiUtl v Mnrlcopn 
County, auprn; v inn ri|;hts, Dunn v Ilium- 
stein, supra; nn ire nwilstnwee, Slm piro v 
Thiimpsui), inipv
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assure that only persons who had 
established bona fide residence re­
ceived rights and benefits provided 
for residents.

The Alaska statute does not im­
pose any threshold waiting period on 
those seeking dividend benefits; per­
sons with less than a full year of 
residency ure entitled to share in 
the distribution. Alaska Sint 
§ 43.23.010J Nor does the statute 
purport to establish a test of the 

•v bona fides of state residence. Instead,
y the dividend statute creates fixed,

permanent distinctions between an 
ever increasing number of perpetual 
classes of concededly bona fide resi­
dents, based on how long they have 
been in.the State.

[2o] Appellants established resi­
dence in Alaska two years before the 

i dividend lnw was passed. The dis­
tinct' >n they complain of is not. one

which the Stale makes between 
those who arrived in Alaska after 
the enactment of the divider.*! dii. • 
bution law and those who were resi­
dents prior to its enactment. Appel­
lants instead challenge the distinc­
tions made within the class of per­
sons who were residents when the 
dividend scheme was enacted in
1980. The distinctions appellants a t­
tack include the preference given to 
persons « ,o were residents when 
Alaska became a State in 1959 over 
all those who have arrived since 
then, a3 well as the distinctions 
"'ado between all bona fide residents

io settled in Alaska at different 
times during the 1951. to 1980 pe­
riod.1

[3 , 4 a ]  When a  State distributes 
benefits unequally, the distinctions it 
makes are subject to scrutiny under 
the Equal Protection Clause of the 
Fourteenth Amendment..* Generally,

4, Section 43.23.010(b) provides:
"F o r  wtch yvn r,  mi individual is eligible to 

receive paym ent o f the |n:rninnent fund d ivi­
dends Tor which he is entitled under I his 
Hi-i'tiim i f  he

(1) ia (it. lenst 18 yc.-trs o f  ago; mid 
12) ia n itnto resident during nit or  part o f  

thu year for which tin- peinm noid  fund tlivi- 
dond is paid.

’ ^  T he rumninder o f  $4.1.23.010 ct 'ubllshes the 
numlH-r o f  dividend units residents ore  en ti­
tled to receive nnd thu m ethod o f  pnymont. 
Section 43.23.010(f) provides Unit u resident 
untitled to hoiu-IUs under Ruhfinctioil (b) who 
wns n resident for less thnn it full yenr is 
untitled to it dividend prornted on thu binds o f  
the uunibur o f  m onths o f  tdnto residence.

15. The Alaska stntnlu does not sim plv muke 
distinct ions b it ween unlive born Alaskans 
nnd thoxe who tnlginlo to Alaska from  other 
statist; tt does not dlsi-rimlmtlu only against 
those w ho have recently exercised the right to 
travel, nil did the statute Involved In Shapiro 
v Thom pson, supra. Thu Alnsl.n sia lu to also 
dlHcrinilna.'.es am ong long-time- residents nnd 
evv.i notivo burn reaidentn. For t-xnmple, n 
person barn In Alaska in M'H2 would hitvt.- 

I received $100 lean than toiiiienne wlm w ot

t o m  in llte F'.-tle in I'HVt. Of e o t a -e the 
imtivu Alnsicnit Unit in l!'(i2 would nl-u  re­
ceive $11X1 less than the pe.-smi w ho lii.e . ,! in 
tlie Stnte in 19(H).

[2 b ] 'I ‘he statute tln-s not iuvnlvi- the kind 
o f diserim iim tiou which (lie Privileges and 
Im m unities C louse o f  Art. IV tvns designed to 
prevent. Tlml Clause "wits designed to insuri- 
to u citizen at Stntu A  w ho ventnreii into St.Ut­
il the snme privileges which the eiti/s-ns id 
S late t) on joy ."  Toonier v Witm-tl, .131 * 'S  Jlttfi, 
.195. 92 1, 1st 11(H), 68 S Ct It.*,6 II91KI T he 
Clmiuo is llitls not upplicnble In l Ids com-.

0. [4 b ]  'th e  Alaska courts iim sideiisl 
w hether the dividend distribution law vio 
luted appcllanU ' iim  -titulioiuil right to travel 
Tin- rigid to travel nml to m ove l io m  one 
xtnle to nnother lt:t» long l-is-n iii-i-epli-il, yet 
both the mil tire nnd tie- Milltee ol I lint light 
him rt-miiiiieil riluu'iirr, gee  .limes v llelm n, -tfi2 
U S 4 1 2 ,— - - — — nnd mi 12 nnd 1.1, lid I. I'd 
2d 118, till S  t'l 7 i.1 l ■PintI, Slutpit-i v 
ThumpMin, stipin, 3:11 US, at (IlfSI 6 3 1, 22 I, 
F.d 2tl (>(XI, 8!) S t'l 1322; United Slnlen v 
O u if l ,  383 US 718, 757 M l) ,  id  I. I'd 2.1 2.1',I. 
Hit S Ct 117(); iliMit'i St.- nl-o /. I'linree, T hree 
llu jp sn  “'gilt-’ in lt-e t'nnM dtd t"*1 I 'l l

If, 7
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law will survive thnt scrutiny if 
c distinction it makes rationally 
irthers a legitimate state purpose, 
me particularly it.vidious c'istinc- 

ons are subject tc more rigorous 
rutiny. Appellant / claim that the 
stinctrons made by the Alaska law 
lould be subjected to the higher 
•vol of scrutiny applied to the dura- 
onal residency requirements in 
linpiro v Thompson, supra nnd Mc- 
lorial Hospital v Maricopa County, 
iprn. The S'ate, on the other hand, 
•sorts thnt the law need only meet 
10 minimum rationality test. In 
ny event, if the statutory scheme 
innol pass even the ininimul test 
roposcd by the Stute, we need not 
-cidc whether any enhanced scru 
ny is called for.

A
Thu State advanced nnd th t 
Inskn Supreme Court accepted 
iree purposes justifying the distinc-
t'Sfll. Ill udililion io protecting poisons 
linst the oroclion of noiiliil barriers to in- 

iMutu movi-inciU the right to travel, when 
■pin'd to roMilom'y ri'ipiliemciit.i, protects 
iv lesirlimls o f  n i.tnlo from Imiug ilismlvun- 
lP»d because of their recent migration or 
um oilmrwitu being tri'illed <liir«j|ently from 
ugi'i'-torm residi nfa. In reality, right to 
uvtl uniilj'hin io cis to little more tlmn n 
irlii'iilnr itp|'lit*/ lion of eipml protection 
wly-os. Uii;ltt Io ' ravel cases have examined, 
• cipinl prutectbj i terms, slnto distinctions 
'tween newcoiiii ra and longur-tc-rui resi- 
nla. See Menu rinl Hospital v Maricopa 
unty, supra; l)n m v lllumMrin. suprn; Sim­
la v Thompson supra. This case also in- 
il'.t-a  distinciioni la'lwecn residents bused on 
Ik-ii limy nrrivr.l in the Slnto nnd is tliere- 
le ::'.,n Hiiliject lo eipial protection analysis.
7, Tlii'se purposes were enumerated In thu 
,3 section ol the net erentiiiif the dividend 
'trihuliun plan, 21 Alaska Sera l.mvs § Kb): 
■'(b) The pur| own of Ibis Act lire 
<11 to provide n inerlmniMn for eipiitoblu 
slribuliun tu llie taaiple of Alaska uf lit least 
|k.,tinn of tlic nlntr's ein tgy Wi'ullll ileriv.-il
;n

lions made by the dividend program: 
(a) creation of n financial incentive 
for individuals to establish and 
maintain residence in Alaska; (b) 
encouragement of prudent manage­
ment of the Permanent Fund; and
(c) apportionment of benefits in rec­
ognition of undefined "contributions 
of various kinds, both tangible nnd 
intangible, which residents have 
made during their years of resi­
dency," 619 P2d, at 458.’

As the Alaska Supreme Court ap­
parently realized, the first two state 
objectives— creating a financial in­
centive for individuals to establish 
nnd maintain Alaska residence, and 
assuring prudent management of the 
Permanent Fund and the State's 
natural nnd minernl resources—are 
not rationally related to the distinc­
tions Aluska seeks to make between 
newer residents und those who have 
been in the State since 1959.* As­
suming arguendo that granting in­
creased dividend benefits for each
from  thu developm ent nml produclioi. o f  tiio 
nuliiriil rexm im -x In-longing to llmm mi A las­
kans;

(2) to cl -. lurngu persons to m aintain their 
rc'Hidencc In A I iihIi ii nnd to reduce |iopulntlon 
turnover in the nluto; nnd

(3) l o  encourage increased awareness nnd 
involvem ent by thn residents o f  the stute in 
thu nm m ’igcnmnt nnd expenditure o f  the 
A laska porim inent fund (nrt IX, sec 10, slnto 
constitu tion )."
Thus wo need not xpeciilnlc iib to thn oLjeC- 
lives of thd legislature.

B. In response to the argum ent thnt the 
ob jectives o f  stabilizing populntiim nnd en­
couraging prudent m anagem ent o f tlm Permii- 
nent Fund und o f  the Stntu's nuturnl re- 
sources did not Justify the npplicutlnn uf thu 
dividend program  lo  tlm yeurs 1969 to 11)110, 
the Alaska Suprem o Court mnintnined tlint 
the retrospective iiH|H'ct o f  tlm program  wns 
Justilied by thu objective o f  rewarding slide 
citizens for pnst cim tribulions. 019 )'2d. id 
461-462 n 37. See also dissenting opinion o f 
dustice Diinimd, 919 |':M, 1(19 -171.
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year of continue.! Alaska residence 
might give some residents on incen­
tive to stay in the state in order to 
reap increased dividend benefits in 
the future, the Stute’s interest is not 
in any way served by granting 
greater dividends to persons for 
their residency during the 21 years 
prior to the enactment.*

Nor does the Stale's purpose of 
furthering the prudent management 
of the Permanent Fund and the 
state's resources support retrospec­
tive application of its plan to the 
date of statehood. On this score the 
stnte's contention is straightforward:

"(A]s population increases, '..nch 
individual share in the ir.come 
stream is diluted. The income 
must be divided equally among 
increasingly lurge numbers of peo­
ple. If residents believed that 

i twenty years from nosv they would 
he required to share permanent 
fund income on a per capita basis 
with the large population that 
Alaska will no doubt, have by 
then, the temptation would be 
great lo urge the legislature to 
provide immediately for the high­
est possible return on the invest­
ments of the permanent fund prin­
cipal, which would require invest­
ments in riskier ventures."

Williams v Zobcl, supra, 619 P2d, at 
<162. The State similarly argues that 
equal per capita distributee would 
encourage rapacious development of 
natural resources. Ibid. Even if we

0. In fuel, new com ers sri'in  m ore likely to 
becom e ■lissiilivfiril nml to leave tlm Stale 
thim well-established residents; it would thus 
noi-ni (lint tlm State would give ii larger, 
rather tlmn a sm aller, dividend tu tmw resi­
dents If it wanted tu discourage em igration. 
Tlm  lA'iinratln.v o f  residents into cIiikxi'k hardly 
aiienis ii likely way to iieinunde new Alaskans

assume that the state interest is 
served by increasing the dividend for 
cnch year of residency beginning 
with the date of enactment, is it 
ra tionally served by gran ting 
grea te r dividends in varying 
amounts to those who resided in 
Alaska during the 21 years prior to 
enactment? We think not

The last of the Slate’s o b j e c t i v e s - -  
to reward citizens for past contribu­
tions—alone was relied upon by the 
Alaska Supreme Court to support 
the retrospective application ol I he 
law to 1959. However, that objective 
is not a legitimate state purpose. A 
similar "past contributions" argu­
ment wns made and rejected in Sha- 
piro v Thompson, supra, HIM IJS. at 
632-633, 22 L Ed 2d 600, 89 S Ct 
1322:

"Appellants argue further that the 
challenged classification may bn 
sustained as an attempt to distin­
guish between new and old resi­
dents on the basis of I he loiilrilui- 
lions (hey have made to the com- 
miiiiily llirough I lie  payment of 
tithes. . . . Appellant’s reasoning 
wot.Id permit the Stale tu appor­
tion all benefits and service) at: 
cording to the past tax [or intangi­
ble] contributions of its riti.•• • 11« 
The Equal Protect inn Clnuse /■»•.■• 
liihits such mi iiqiurtionnu'iit ol 
stnte services. ” (Emphasis adili d I

Similarly, in Vlandis v Kline, 412 
US 441, 37 L Ed 2d 63, 93 S Ct 2230
thnt tlic Elute wi-limnes tlmm mill wann- 
tIn'in to stay.

Of course, llii' Sloli'V nM.vtiw* uf re-lunor 
population turnover nuuioi l.i- uili ipn  n il os 
mi iitti'inpt to inhihil mi,'ration into II..' Soil" 
without encountering in-.itriinnitit.il.il- tniril-
tiitioniil ilillicullii's St-i- Slut pin) v T lm m  .
Hiipru, :i9t us. hi n;'!i, :>;! I. i:<i :M cm), in  s i i 
i;t:'2.
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,973), we noted thai "npportion- 
nent) of tuition rates on the basis 
f olii and new residency . . . would 
ivo rise to gruve problems under 
le Equal Protection Clause of the 
ourtecnth Amendment.” *112 US, at 
•19-150 nnd n 6, 37 L Ed 2d 63, 93 S 
t 2230.'"
If the States can make the amount 

T a cash dividend depend on length 
f residence, what would preclude 
arying university tuition on a slid- 
>g scale based on years of residence 
-or even limiting access to finite 
ubhc facilities, eligibility for stu- 
ent loans, for civil service jobs, or 
)r government contracts by length 
f domicile? Could States impose dif- 
.‘rent taxes based on length of rcsi- 
ence? Alaska's reasoning could 
pen the door to stale apporlion- 
nent of other rights, benefits and 
ervices according to length of resi- 
ency." It would permit the stntes lo 
ividc citizens into expanding num- 
ers of permanent classes.11 Such a
10. Even if tin* objective of rewarding past 

mtribuliuns were valid, it would lie iionic to 
pply that rationale hero. As Hepro.-,cniaiive 
.mdulph noted dnrin|; debate in the Mute 
-gislalure on the dividend nlututo:
IIw pipeline in the entity that has allowed 
s all this latitude to do all the things w o’ ro 
uisidering doing, not only  Usluy Inil through- 
ul the session. And without . . . newcom ers, 
e couldn't have built that pipeline . . . . 
.'ithunt their skill, without their m oney, the 
ip. line wouldn't he there. So I i ;.l a little hit 
ireo o f— and I've pot n hunch ami awful lot 
I' p- ople who have been here live or six or 
•vt a or lea  yearn, w hatever we knock oil ns 
evi emiicm, pel a little hit tired o f bring 
hast toed and penalized ami discrim inated 
piiinM for having not been horn here or not 
eon hero .‘lit or .'10 nr 50 years."

11. Apgoriinnmriil would lints he pioltih- 
u l only when it involves "lumlmiiciiliil 
iphlu" and services deemed lo involve "basic 
eceimities or lire." See Memorial Hospital v 
laricnpn County, supra, •115 IIS, at 259, .1!) I. 
sl tl.l aoo, III S C't 1070.
II)

result would be clearly impermissi­
ble.11

R

[5] We need .iot consider whether 
the State could enact the dividend 
program prospectively only. Invali­
dation of a portion of a statute does 
not necessarily render the whole in­
valid unless it is evident, that the 
legislature would not have enacted 
the legislation without the invalid 
portion. Buckley v Valeo, 42-1 US 1, 
108, 46 L Ed 2d .659, 9? S Ct 612 
(1976); United States v Jackson, 390 
US 570, 585, 20 L Ed 2d 138, 88 S Ct 
1209 (1968); Champlin Rfg. Co. v 
Commission, 286 US 210, 234, 76 L 
Ed 1062, 52 S Ct 559 (1932). Here, 
we need not speculate ns lo the in­
tent of the Alaska legislature; the 
legislation expressly provides that 
invalidation of any portion of the 
stutute renders thr whole invalid:

"Sec 4. If any provision enacted
12. "S u ch  u pow er in the Suites could pro­

duce nothing hut discord mill m utual irrita ­
tion. and they very clearly  do not vscsn it."  
The Passenger Cares. 7 l lo w  283, -tStf 12 I. Ed 
702 (18111) (C h ief Justice T oney, dissenting).

13. Stnrns v M nlkon.on, 320 F Supp 23d (I) 
Minn 1070), aflirm cd, 401 US 985, 28 L Ed 2d 
527, 91 S C l 1231 (10711 cannot be read as n 
contrary decision o f  this Court. First, sum ­
m ary ullirm nnco by this Court is not to he 
rend as an adoption o f  the reasoning support­
ing the judgm ent under review, Fttsuri v 
Steinberg, -119 US 379, 301, 42 I, Ed 2d 521, 
05 S Ct 533 (1075) (concurring opinion). Sec 
also Calm m lo Springs A m usem ent Lid. v 
Hi.’.70, 423 US 91.1. 920-021, 49 I. Ed 2d 1222, 
Pli S Ct 3228 (19781 (Brennan, J ., dissenting); 
Edehmin v Jordan, 415 U S 851, 871, 39 L Ed 
2d 882, 01 S C't 1317 1107 It, M oreover, ns wo 
painted out In Vlnm lis v K line, impiii, at 45 2 - 
•15.1. a 0. 37 L lal 2d 83. 03 S Cl 2230, we 
considered the M liinesniii one-year residency 
requirem ent exam ined in Stnrns a lest o f  
bona tide residence, not n return on prior 
,‘nnli ilm tions to the roiiimim wciil.
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in sec 2 of this Act (which in­
cluded the dividend distribution 
plan in its entirety] is held to be 
invalid by the final judgment, deci­
sion or order of a court of compe­
tent jurisdiction, then that provi­
sion is nunseverable, and all provi­
sions enacted in sec 2 of this Act 
are invalid nnd of no force or ef­
fect.".

1980 Alaska Sess Laws Chap 21, §4. 
However, it is of course for the 
Alaska courts to pass on the sever­
ability clause of the statute.

Ill

[1c] The only apparent justifica­
tion for the retrospective aspect of 
the program, "favoring established

SEPARATE

i Justice Brennan, with whom Jus­
tice Marshall, Justice Blnclcmun, 
and Justice Powell join, concurring.

I join the opinion of the Court, 
and agree with its conclusion thnt 
the retrospective aspects of Alaska's 
dividend-distribution law are not ra­
tionally related to a legitimate state 
purpose. 1 write separately only to 
emphasize thnt the pervasive dis­
crimination embodied in the Alaska 
distribution scheme gives rise to con­
stitutional concerns of somewhat 
larger proportions than may be evi­
dent on a cursory reading of the

1, W hnl la notably at staka la thin enso, ami 
what d o u r ly  muiit he taken Into account in 
d e te rn ln ln g  the com itilutioim Pty o f  ihla login- 
lativo schem e, ia the nn tic.ii'l  interest in a 
lluiil system  o f  in te isla te  m ovem ent. It m ay iu> thnt national la lep  ulM are. not always 
easily translated into 'ndividtm l rights, hut 
where Hit "righ t to tn -v e l"  is involved, our 
cm>os leavo no doubt tlm l it will trigger inten­
sified equal p relection  scrutiny. See, e.g., M e­
m orial Hospital v M aricopa County, 411. IJS

2d 872

residents over new residents," is con­
stitutionally unacceptable. Vlnndis v 
Kline, supra, 412 US, at 450, 37 L 
Ed 2d 03, 93 S Ct 2230. In our view 
Alaska has shown no valid state 
interests which are rationally served 
by the distinction it makes between 
citizens who established residence 
before 1959 nnd those who have be­
come residents since then.

We hold that the Alaska dividend 
distribution plan violates the guar­
antees of the Equal Protection 
Clause of the Fourteenth Amend­
ment. Accordingly, the judgment of 
the Alaska Supreme Court is re­
versed and the case is remanded for 
further proceedings not inconsistent 
with this opinion.

Reversed and Remanded.
OPINIONS
Court’s opinion. In my view, these 
concerns might well preclude even 
the prospective operation of Alaska's 
scheme.

I

1 agree with Justice O'Connor that 
these more fundamental defocta in 
the Alaska dividend-distribution law 
are, in part, reflected in what has 
come to he called the "right to 
travel."1 Thai right—or, more pre­
cisely, the federal interest in free 
in te rs ta te  migral ion— is clearly, 
though indirectly, all'ecled by the
250, 3!) 1. Ed 2<l 308, t 'l  8  Ct l«)78 (1974'; 
Dunn v lllumilteiii, 40.'> US 330, 31 I. IM 28 
274, 92 S Ul !.'J5 11972'; Shapiro v 'lltanqwtin, 
394 US (ill), 22 I. I'M 2tl 800, 89 S t 'l 1322 
(19891. As Ilia Court noil's, the "righ t la 
tra vel"  in Implicated uni only by "n e lu il  h o i ’ 
riers to interstate m ovem ent," loll by "•.lute 
distinctions between iiew w a ie i'i nml longer- 
term  residents." Ante, at — , n 8, 72 I. I-.<I 2d 
(177-87H

P " l
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Alaska dividend-distribi'tion law, 
and this threat to free interstate 
migration provides an independent 
rationale for holding that law uncon­
stitutional. At the outset, however, I 
note that the frequent' attempts to 
assign the right to travel some tex­
tual source in the Constitution seem 
to me to huvc proven both inconclu­
sive nnd unnecessary. Justice O'Con­
nor plausibly argues, post, a t ----
 , L I’d 2d G89-690, that
the vight predates the Constitution 
md was carried forward in the Priv­
ileges und Immunities Clnuso of Ar- 
iicie IV. But equally plausible, I 
think, is the argument that the right 
resides in the Commerce Clause, see 
Edwards v California, 314 US 1(50, 
173, 86 L Ed 119, 62 S Ct 164 (1940, 
er in the Privileges nnd Immunities 
Clause of the Fourteenth Amend­
ment, see id., al 177-178, 86 L Ed 
119, 62 S Ct 164 (Douglas, J., concur­
ring). In any event, in light of the 
unquestioned historic recognition of 
the principle of free interstate mi­
gration, and of its role in the devel­
opment of the Nation, we need not 
feel impelled to "ascribe the source 
of this right to travel interstate to a 
particular constitutional provision." 
Shapiro v Thompson, SIM US 618, 
>30, 22 L Ed 2d 000, 89 S Ct 1322 
1969). It suffices that:
"The constitutional right to travel 
from one State to another . . . 
occupies a position fundamental to 
the concept of our Federal Union. 
It !s a right that has been firmly 
established and repeatedly recog­
nized.

". . . (Tjlio right finds no ex­
plicit mention in the Constitution. 
The reason, it has been suggested, 
is that ;« right so elementary was 
conceive*, from the beginning to bo 
o necessary concomitant of the

!*:•»

stronger Union the Constitution 
created. In any event, freedom to 
travel throughout the United 
States has long been recognized as 
a basic right under the Constitu­
tion." Id. at 630-631, 22 L Ed 2d 
600, 89 S Ct 1322, quoting United 
States v Guest, 383 US 745, 757- 
758, 16 L Ed 2d 239, 86 S Ct 1170 
(I960).
As is clear from our cases, the 

right to travel achieves its most 
forceful expression in the context of 
equal protection analysis. But if, 
finding no citable passage in the 
Constitution to assign ns its source, 
some might be led io question the 
independent vitality' of the principle 
of free interstate migration, I find its 
unmistakable essence in that docu­
ment that transformed a loose con­
federation of States into one Nation. 
A scheme of the sort adopted by 
Alaska is inconsistent with the Fed- 
erul structure even in its prospective 
operation.

A State clearly may undertake to 
enhance the advantages </ industry, 
economy, and resources that make it 
a desirable place in which to live. In 
addition, a State may make resi­
dence within its bouiulnrics more 
attractive by offering direct benefits 
to its citizens in the form of public 
services, lower taxes tlmn other 
States oiler, or direct distributions of 
its munificence. Through these 
means, one Statu may attract citi­
zens of other States to join the num­
bers of its citizenry. That is a 
healthy form of rivnhy: It inheres in 
the very idea of maintaining the 
States as independent sovereigns 
within a larger framework, and i! is 
fully— indeed, necessarily—consis­
tent with the Framers' further idea 
of joining these independent sover-

' raw
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cigns into a single Nation. But a 
State cannot compound its offer of 
direct benefits in the inventive man­
ner exemplified by the Alaska distri­
bution scheme: For if each State 
were free to reward its citizens in­
crementally for their years of resi­
dence, so thnt a citizen leaving one 
State would thereby forfeit his ac­
crued seniority, only lo have to be­
gin building fi'jch seniority again in 
his new Stale of residence, then the 
mobility so essential to the economic 
progress,of our Nation, and so*com- 

1 tnonly accepted as a fundamental
aspect of our social order, would not 
long survive.

II
The Court today reaffirms the im­

portant principle that, a t least with 
respect lo a durntional-residency dis­
crimination, a State’s desire "to re-I ' tward citizens for past contributions” 
is "clearly not a legitimate state
purpose." Ante, a t --------, 72 L
Ed 2d 679. I do not think it "odd,"

• post, at. — , 72 L Ed 2d 635,
that the Court disclaims reliance on 
the "right to travel" as the source of 
this limitation on state power. In my 
view, the acknowledged illegitimacy 

s of Mint stale purpose has n different
heritage— it reflects not the struc­
ture of the Federal Union but the 
ideu of constitutionally protected 
equality. See Shapiro v Thompson, 
394 US, at 632-633, 22 L Ed 2d 600, 
89 S Ct 1322 ("The Equal Protection 
Clause prohibits such an apportion­
ment of slate services."); Vlnndis v 
Kline, 412 US 441, 450, n 6, 37 L Ed 
2*1 63, 93 S Cl 2230 (1973). The

2. "|A) citizen o f  tin* United St.tlo.i rim, o f  
liia own volition, heconir n citizen o f  an y  Suite 
o f  the Union l>y n Ihiiiii liile rei.itlenco therein , 
with ll>.' m i m i c  rights ne o ilier  i-iiireiei o f  Unit 

. S to le ,"  Kliiughlor-I I<uih> t'neos, 111 W ell .'Id.

Constitution plaro-i the recently nat­
uralized immigrant from a foreign 
land on an equal footing with those 
citizens of a State who are able- to 
trace their lineage hack for many 
generations within the State's bor­
ders. The eighteen year old native 
resident of a State is as much t>. 
citizen as the fifty-live year old na­
tive resident. Ihil the Alaska plan 
discriminates against the recently 
naturalized citizen, in favor of the 
Alaska citizen of longer duration; it 
discriminates against the eighteen 
year old native resident, in favor of 
all residents of longer duration, if 
the Alaska plan were limited to dis­
criminations such as these, and did 
not purport lo apply lo migrants 
from sister Stales, interstate travel 
would not he noticeably burdened— 
yet those discriminations would 
surely be constitutionally suspect.

The Fourteenth Amendment guar­
antees the equal protect inn of the 
law to anyone who may he within 
the territorial jurisdiction of a Stale. 
That Amendment does not. suggest 
hy its terms that equal treatment
might bo denied a petvin   ding
upon how long that person /us /urn 
within the jurisdiction of the St:ite. 
The Fourteenth Amendment does, 
however, expressly recognize one ele­
mentary basis for distinguishing be­
tween persons who may he within a 
Slate's jurisdiction at. any particular 
time— by setting forth the requiie- 
incnts for stole citizenship. But it is 
significant that the Citizenship 
Clause of the Fourteenth Amend­
ment expressly equates citizenship 
only with simple residence.1 Thnt
81), 21 I ,  ltd :t*M  I t s ; ; i i  f V e  id., l i t  1 1 2  11.1 , ','1

I. I'M :i!M illii'illey , .1., iliteeiiliiii;l |"A I 'ili/en  
*.f the Uniti'd S lides li:i« n |*'ile«*l I'ei-stilii- 
1 i..11.*■ I i ieIn in i'.i l.i mi.I ii.Ic in :»n\



U.S. S U P R E M E  C O U R T  R E P O R T S  72 L  Ed 2d

plan.se does not provide for, and docs 
lot allow for, decrees of citizenship 
insed on length of residence.* And 
Ilia Equal Protection Clause would 
not tolerate such distinctions. In 
ishurt, ns much ns the right to travel, 
“quality of citizenship is of the es­
sence in our republic. As Ihe Court 
notes, Stales may not "divide citi­
zens into expanding numbers of per­
manent classes." Ante, at — . 72 L 
Ed 2d G80.

It is, of course, elementary that 
Ihe Constitution does not bar the 
States from making reasoned dis­
tinctions between citizens: Insofar as 
those distinctions are rationally re­
lated to the -legitimate ends of the 
State they present, no constitutional 
difficulty, as our equal protection 
jurisprudence attests. Rut we have 
never suggested that duration of res­
idence vel non provides a valid justi­
fication for discrimination. To the 
contrary, discrimination on the basis 
of residence must he supported by a 
valid state interest independent of 
the discrimination itself. To bo sure, 
allegiance nnd attachment mny be 
rationally measured by length of res­
idence— length of residence mny, for 
example, he used to test the bonn 
tides of citizenship—and allegiance 
and attachment may bear some ra­
tional relationship to a very limited 
number of legitimate statu purposes. 
Cf, Chimen'.o v Stark, 3G3 F Supp 
1211 (I) NIU, a Hi lined, -114 US 802, 
38 I, Ed 2d 39, 94 S Cl 12f> (1973) 
(seven year c’tizcnship requirement 
lo run fur govirnur); U. S. Const, ai t
lie dmo-.e*, nm l in rl. iia i i Iti/eor.lilp i l iu n  ln, 
nail n a  •••|i|nlity n f lii'lilti w ith  ev e ry  o th e r  
citizen.")

.1. The American iiveisiitn to oriMocrwy 
developed )uii|! h rfo ir (lie Fourteen th  Amend- 
Ill-Ill anil Is, of coiirie, i ell-fled elsewhere ill 
III- t'nie.tiluliim. S ir  m l I, f!l, cl II i"Nu 'Hie

I, §2, cl 2, §3, cl 3; a rt if? § 1, cl 4. 
Rut those instances in which length 
of residence could provide n legiti­
mate basis for distinguishing one 
citizen from another are rare.

Permissible discriminations be­
tween persons must bear a rational 
relationship to their relevant charac­
teristics. While some imprecision is 
unavoidable in the process of legisla­
tive classification, the idenl of equal 
protection requires attention to indi­
vidual merit, to individual need. In 
almost all instances, the business of 
the State is not with the past, but 
with the present: to remedy continu­
ing injustices, to fill current needs, 
lo build on the present in order to 
better the future. The past actions of 
individuals may be relevant in as­
sessing their present needs; past ac­
tions may also be relevant in pre­
dicting current ability nnd future 
performance. In addition, to a lim­
ited extent, recognition nnd reward 
of past public service has indepen­
dent utility lor the Stale, for such 
recognition may encourage other 
people to engage in comparably mer­
itorious service. Rut even the idea of 
rewarding past public service oilers 
scarce support for the "past, contri­
bution" justification for durational 
residence classifications since length 
of residence has only tho most tenu­
ous relation to the actual service of 
individuals to the State.

Thus, the past contribution ratio­
nale proves much too little to pro­
vide a rational predicate for discrim­
ination on the basis of length of
•if Nnliilily shall tv  (limited by I lie United 
Gluten."), Gee nl/o Virpinin Hill nf ItightH 
117761, I tul In m l. T he Mirth uf tin* Hill nf 
Itighla, App A ("no mini, nr net of men. ore 
entitled to exclusive nr Kopnrnte tmmlunmnlx 
or privileges from the community, hu t in 
emisiilernliuti nf public!; Bi-rvici-.i").
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residence. But it also proves far too 
much, for "it would permit the State 
to apportion all benefits and services 
according to the past . . . contribu­
tions of its citizens," Shapiro v 
Thompson, 394 US, a t G32-633, 22 L 
Ed 2d GOO. 89 S Ct 1.322. In effect, 
then, (he post-contribution rationale 
is so far-reaching in its potential 
application, nnd tiie relationship be­
tween residence nnd contribution to 
the State so vague and insupporta­
ble. that it amounts to little more 
than a restatement of the criterion 

J  for discrimination that it purports lo 
justify. Rut while duration of resi­
dence has minimal utility as a mea­
sure of things that are, in fact, con­
stitutionally relevant, resort to dura­
tion of residence ns the basis for a 
distribution of stnte largesse does 
closely track the constitutionally un­
tenable position that the longer 

! one’s residence, the worthier one is 
of the Stale’s favor. In my view, it is 
difficult to escape from the recogni­
tion that underlying any scheme of 
classification on t he basis of duration 
of residence, we shall almost invari­
ably find the unstated premise that 
"some citizens are more equal than 
others." We rejected that premise 
and, I believe, implicitly rejected 
most forms of discrimination based 
upon length of residence, when we 
tuloplod the Equal Protection Clause.

Justice O’Connor, concurring in 
the judgment.

1. A Stole, for example, m ight choose lo 
divide its lot gesso among oil persons who 
previously hove conlrihuled Iheir time to v o l­
un tee r community orpooizol’.'os. If the Stole 
cnuleil Us tlivltlcmls m'l'nrdlni' lo the  number 
of yeuiv dcvoUtl to prior community service, 
It could be nniil thn t tbc S tnte intended "to 
revo rd  citizens for post contributions." A lter­
natively, n S tele m ight w iicl n tux credit for 

.('itIrons wlm eun tiibu le b> the Stale's ecnloevi

buticm scheme, purporting to rely 
solely upon the Equal Protection 
Clause of the Fourteenth Amend­
ment. The phrase "right to travel” 
appears only floutingly in the Court's 
analysis, dismissed with an observa­
tion that "right to travel analysis 
refers to little more than n particu­
lar application of equal protection 
analysis." Ante, at — , n G, 72 L Ed 
2d 677-G78. The Court’s reluctance 
to rely explicitly on a right to travel 
is odd, because its holding depends 
on the assumption that Alaska's de­
sire "to reward citizens for past con­
tributions . . .  is not n legitimate 
state purpose." Ante, at —, 72 L Ed 
2d G79. Nothing in tho Equal Protec­
tion Clause itself, however, declares 
this objective illegitimate. Instead, 
as a full reading of Shapiro v 
Thompson. 394 US 618. 22 L Ed 2d 
GOO, 89 S CL 1322 (19(19), and Vlan- 
dis v Kline, 412 US 441, 37 L Ed 2d 
63, 93 S Ct 2230 (1973), reveals, the 
Court has rejected this objective only 
when its implementation would 
abridge an interest in intei.-'at" 
travel or migration.

I respectfully suggest, therefore, 
thnt the Court misdirects its criti­
cism when it labels Alaska's objec­
tive illegitimate A desire to compen­
sate citizens for their prior contribu­
tions is neither inherently invidious 
nor irrational. Under some circum­
stances, the objective may be wholly 
reasonable.1 Even n generalized tie-
by building nllornnlivo furl sources or entail- 
fishing recycling plants If ilm Suite modi' 
Ibis crvdil ri'lriiio'tive, In  hrmTil tlimie t i l  i/run 
who loiiorbi.sl llii'i'o improvement!! before 
tliey become I'usliinnohlt1, Ihe ,Stole tim e ngilin 
would lie rewording pool eiieliilm linmi. Tin.’ 
Court's opinion would di<utli-e< llie-e objr.'liw-i 
os wholly ilhyitiooite. I would ierngni/e lliem 
or vnliil (-e.il-' nnd iitip il" oiil> eluilu-i ilmu

Tho Court strikes Alaska’s distri-
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lire to reward citizens for post en­
durance, particularly in a State 
.where years of hardship only re­
cently have produced prosperity, is 
not innately improper. .The dilliculty 
is that plans enacted to further this 
objective necessarily In .-at new resi­
dents of a Stnte less favorably than 
the longer-term residents who have 
past contributions to "reward." This 
inequality, ns the Court repeatedly 
has recognized, conflicts with the 
constitutional purpose of maintain­
ing a Union rather than a mere 
"league of Suites." See Paul v Vir­
ginia, 8 Wall 1(58, 180, 19 L Ed 357 
(18(19). The Court’s task, therefore, 
should be (1) to articulate this con­
stitutional principle, explaining its 
textual sources, and (2) to lest the 
s treng th  of Aluska's objective 
against the constitutional impera­
tive. My choosing instead to declurc 
Alaska's purpose wholly illegitimate, 
the Court establishes an uncertain 
jurisprudence. What makes Alaska's 
purpose illegitimate? Is the purpose 
illegitimate under all circumstances? 
What other stale interests are
im|ilrim-nlatiim infrinia-d /my constilutiim iilly 
prutl'clisl illtlTOBl.

1!. Thu Court's conclusion (lull AIm'-Iui'h 
M.'ht'ini- liivl.ii ii rulicMitl Imiiis iiuihkH a puz­
zling noiiccl of its analysis, tty rofuaing tu 
cxlciid nay legitimacy to A laska’s objective, 
the Court implies tlm t a program  designed to 
reward prior contributions will novor sui-vivc 
ei|tir.l prolecll.m serutiuy. Fur example, tho 
piogruniM d scida'd in ii 1. supra, could not 
survive tlm Courl’h aaalysis even it I lie S la te  
demonstrated n rampelli.ig iuterei-i. ill rew ard­
ing volunteer activity or proim iiiag coasorva- 
(ini'. nieosOI'es Tho I'nuil'n nplllii a, iillhough 
pm potting In apply a ilelerealial I'lumlitrd of 
leview, lo'tually im u ies  tlmt any govermneit- 
Ini piogrma ili-p.-mliug upnn a "past I’imtrlhu* 
linns" lotions!.' will vlulali the l-apial I'ruli'C* 
lion Clause.

.'I, While the flails.' lelei.i In "fill/i'lts,"
cun

wholly illpgitimnte? Will nn "illcgiti- 
mote" purjjo.se survive review if it 
becomes "important” or "compel­
ling”?1 These ambiguities in the 
Court’s analysis jjrompt me to dc- 
volop my own approach to Alaska’s 
scheme.

Alaska’s distribution plan distin­
guishes between long-term residents 
nnd recent arrivals. Stripped lo its 
essentials, tho plnn denies non-Alns- 
kans settling in the Stnte the same 
privileges afforded longer-term resi­
de',ts. The Privileges and Immuni­
ties Clause of Article IV, which 
guarantees ”[t]he Citizens of each 
State . . .  all Privileges and Immu­
nities of Citizens in the several 
States," addresses just this type of 
discrimination.9 Accordingly, I would 
measure Alaska's scheme ugainst 
the principles implementing the 
Privileges and Immunities Clause. In 
addition to resolving the particular 
problems raised by Alaska’s scheme, 
this analysis sujjplies a needed foun­
dation for many of the "right to 
travel" claims discussed in the 
Court’s prior opinions.
this Court Inis fuund tlmt "the lei'ins ‘citizen’ 
and ’resident’ ore 't'swntinlly iiiton'h.ingi-n- 
ble' . . .  for pur|Kvn.b of iinolynis of most ciiuch 
undor tho Privilrgi'S nnd Immunities CIrmsc," 
llick lin  v Orhi'ck, -i:)7 US 518, 52-1. n H, 57 I, 
I'M 2d 3517, 9H S Cl 2-182 (15)78) iipmting Aus­
tin v New Hampshire. -CIO US 850, 0(52, n 8, 
-III I, IM 2d 5.10. 5)5 S Ct 115U il5)75l). This 
opinion, theicTorr, will refer to "nmirc-si- 
dents" of A I i i h K i i ,  ns well ns to ’ ’ inmfilizens"
ol tlmt Stnte,

It Is mitlled tlmt the Privilege* nnd liiimuni-
tk-H ('Inline dues iml protect I'lirpor.il lulls. See
Paul v Virginia, H Wall 158. 15) I. I'M 157
(18091. The word " I ’lUisens" MigipulH tlmt the
I ’ll '»,u uIhii excltnlin aliens. .Sen, e |f, Id., ttl 
177, 10 1. I'M .'157 (dictum); I., Tills*, Aineiieint
t'oiibtitulioiml Uiw 5C:t;l. at '111, n 10 (10781.
Any prohibition nf dlsurliuhintiim iilmed at 
aliens nr riii'|i.irnllnnb must derive from othei
c.uiHllliitlimiil pi..visions
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I

Our opinions teach that. Article 
lV’s Privileges nnd Immunities 
Clause "was designed to insure to a 
citizen of State A who ventures into 
State 13 the same privileges which 
the citizens of State B enjoy.” 
Toomer v Witsell, 334 US 385, 395,
92 L Ed 1460. 68 S Ct 1156 (1948). 
The CImise jjrolecls n nonresident 
who enters a Stale to work, Hicklia

\  v Orbeclt, 437 US 518, 57 L Ed 2d
397, 98 S Ct 2482 (1978), to hunt 
commercial game. Toomer, supra, or 
to procure medical services, Doe v. 
Bolton, 410 US 179, 35 L Ed 2d 201,
93 S Ct 739 (1973).4 A fortiori, the 
Privileges and Immunities Clause 
should j)rotcct the "citizen of Stale 
A who ventures into Slate B" to

i settle there nnd establish n home.
In this case, Alaska forces nonresi­

dents settling in the State lo accept 
, a status inferior to that of old-tim­

ers. In its first year of oj>cralion, (lie 
distribution scheme would have 
given SI050 to an Ala*knn who had 
lived in (he State since statehood. A 

N resident of ten years would have 
received $500, while a • ,*ar resi­
dent would have roceivcu only $50. 
In effect, therefore, the Stnte told its 
citizens: "Your status depends upon 
the date on which you established 
residence here. Those of you who 
migrated lo the Slide cannot share 
its bounty on the same basis ns 
those who were here before you." 
Surely I his scheme imposes one of

I, IV'u g i ' i i t 'n i l ly  W in d  v M u ry lu n il,  12 W u ll 
41H, • l i l t ,  20 I ,  I 'd  440 ( 11171) I ’l ’lin  CIuum* 
"p ln ln ly  nnd u n m is li ik n h lv  • rcu re n  nnd pro- 
l i  i'l.b l l i v  r ig h t id  it c l t i / i ' i i  u l i i i ic  b ln t r  m  puns 
In to  m ty  n l l t i ' r  t ln te  u f llu> U iiIu ii fur t lie

the "disabilities of alienai'c" jirohih- 
ited by Article IV's Ptivilcges and 
Immunities C la u s e .  See Paul v Vir­
ginia, 8 Wall 168, 180. 19 L Ed 357 
(1869).

It could be argued that Alaska’s 
scheme does not trigger the Privi­
leges and Immunities Clause l.mcniw" 
it discriminates among c lo sm o f n»:. 
ideals, rat her than between resi­
dents and nonresidents. This argu­
ment, however, inisinti.-rprets the 
force of Ahtsku's distrihulinn system. 
Alaska’s scheme classifies citizens on 
the basis or their former residential 
status, imposing a relative burden 
on those who migrated lo ihe Stale 
after 1959. Residents who arrived in 
Alaska after that d.do have a |*»;s 
valuable citizenship right than do 
the oldlimcrs who preceded them. 
Citizens who arrive in the Slate lo- 
morrow will receive an own smaller 
claim on Alaska's iv k o i i iv «'.i . The 
fact that this tlisui initialinn unl'ob!;> 
alter Ihe nnim.-idenl ivl.ildi'dir; te- 
sidency dees not insulate Alaska’s 
seheme from fcrnliny uinler* the 
Privileges and hmminitie.'. ('Inline. 
Each group ol citizens whn migrated 
in Alaska in Ihe past, or chooses lo 
move there in Ihe future, lives in 
the Slate on less favorable lerms 
than those who anived earlier. The 
circumstance that .•••uiie of I lie disfa­
vored citizens nln stlv live io Alaska 
does not negale I he fuel tied "Ihe 
citizen of Si ale A who veidtue** into 
| Alaska I" lo eslabli b e. home labot

pilipi.M' lit I'llg.lglllg ill lliullll lilllllll Ii.
Iritilc or htiiiiu"H, with it im-Ii---1..ioo-, to m'i|illli' pi'ri'miul |in.(•• i• •. luio'l in • .»t.i- mol 
liolil lr;il »'• Hilo , ”i
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•ider :i continuous disability.*
If tin' Privileges und Immunities 
lauso applies lo Alaska’s distribu- 
on system, then our prior opinions 
escribe the proper standard of re- 
iew. In Baldwin v Fish & Game 
’"inmission, 436 US 371, 5fi L Ed 2d 
54, 98 S Ct 1852 (1978), we held 
hat Stales must treat residents and 
onresidcnts "without unnecessary 
istinclions" when the nonresident 
celts to "engage in an essential nc- 
ivily or exercise a basic right." Id., 
t 387, 56 L Ed 2d 354, 98 S Ct 1852. 
>n the other hand, if the nonresi- 
cnt engages in conduct that is not 
fundamental" because it does not 
ben(r) upon tho vitality of the Un­
ion ns a single entity," thu Privi- 
cgus nnd Immunities Clause affords 
io protection. Id., a t 387, 383, 56 L 
•:d 2d 351, 98 S Ct 1852.
Once the Court ascertains that 

liscriminntion burdens an "essential 
ictivily,” it will test the constitu- 
ionalily of the discrimination under 
i two-part test. First, there must ho 
'something to indicate thnt non-citi­
S. Hoe Nulo, A Constitutional Analysis of

lln te  liar Iti-sid'-iicy Kiipiin-imml* umlor tho
[nlenilnte I’rivileiioH nml Immunities t.'lnuno
•f Arlioti- IV, 112 llu rv 1. Itl-v Mill, MIM-MIIC,
ii 17 111*7511:iiilit-liiu; contrary iitKUinmil " tech ­
nical").

As I ho Court iiuinls nut, unto, u l  , n
ft, 72 L Kit 2d 1177, Alnxkn'H plait dilfer- 
ontiutoH ovon nn: ’Up unlive Ahu-kimu, by ty- 
iiii! tlu-ir IxmolilH lo ditto uf birth. If thu 
M.homo merely ilisliilm loit bonolits on tho 
b.'ixiii nf ape, w iltinul roforonoo to tho ditto 
hi'iii liciiiricH i-flnhlishiil rosiilom'o hi Ahn-kti, 
I iImiiIu it would viukilo tho I'riwiege* nml 
Immunities Clause. Umlor tlitwii clrciun- 
idnncrn, n 2ft yi-nr-iilil Trxiin oi.lnhlliiliini! roiti- 
deiico in A laska would m-ipiii i* tho so mo privi- 
l.pes nf cili/i*tiiilii|i hold by n 2ft-,vi-iirnld nn- 
Iivi- Aliniknii Tho inh tm o would nut licu t tho 
cili/i'ii who move* In tho Slnto ilith-n-nlly 
frniu iIll/on* who already ioimiIo there. The 
(■•lift di>' • not explain win I her it would Ihul

zens constitute a peculiar source of 
the evil a t which the statute is 
aimed." Hicklin v Orbeck, 437 US 
518, 525-526, 57 L Ed 2d 397, 98 S 
Cl 2482 (1978) (quoting Toomer v 
Witsell, 334 US 385, 398, 92 L Ed 
1460, 68 S Ct 1156 (1948 ). Second, 
the Court must find a "substantial 
relationship" between the evil nnd 
the discrimination practiced against 
the noncitizens. Id., at 527, 57 L Ed 
2d 397, 98 S Ct 2482.

Certainly the right infringed in 
this case is "fundamental." Alaska's 
statute burdens those nonresidents 
who choose to settle in the State.* It 
is difficult to imagine a right more 
essential lo the Nation as a whole 
than tho right to establish residence 
in a new State. Just ns our federal 
system permits the States to expe i- 
ment with different social and eco­
nomic programs, New State Ice Co. v 
I.icbmann, 285 US 262, 311, 76 L Ed 
747, 52 S Ct 371 (1932) (Brnndeis, J., 
dissenting), it allows the individual 
to settle in the State offering those 
programs best tailored to his or her 
tastes.7 Alaska’s encumbrance on the
kiicIi un ngc-huncd hcIii.-iik- olijocttomible.

0. Tlm "bu rden " Imposed on nonrvHiili-ntfi Is 
relative to tlm benefit* enjoyed by resident/i. 
It is immaterial, for purpose* « f lliu Privilege* 
und Immunities CIiuiko, llm t llio nonresident 
limy tmjoy u bonelit in Ihe new Stntu tlm t he 
lacked completely In his former Stale. Tho 
Chumo addresses only illircrence!) in tre a t­
ment; it does lint Judpe tho iiunllty or treat- 
munt n S late alliird.s citizen* and noncilizenn.

7. See also llaldwin v fl.A.F. Heollit, Inc., 
2!M US ft 11, (123. 70 L  El) 1032, ftft S Ct 107 
(inilftl (tin- Const Hut ion "wns Irnineil upon the 
theory tlmt the |mnplrs of Ihe Hvviirnt states 
must sink nr tiwim iupelher, nml that in Ihr 
linij; run prosperity nnd eel vat Inn are in an­
ion and nut division"); l ’mil v V irg in ia ,11 Wall 
KIM, ISO, 19 b Ed 357 (1 BOO) ("Indeed, without 
Hiau- piovii-lnn of tlio kind removing from the 
eiti/enx of eurli ,Stale the disaliilillei af alien- 
iir" in the ul her Slater, ami jjtvlm* llo-in
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right of nonresidents to settle in 
that Stale, therefore, must satisfy 
the dual stnndnrd identified in Hick­
lin.

Alaska has not shown that its new 
residents are the "peculiar source" 
of any evil addressed by its disburse­
ment scheme. Tlic State does not 
nrgue that recent arrivals constitute 
a particular source of its population 
turnover problem. Indeed, the State 
urges that it has a special interest in 
persuading young adults, who have 
grown lo- maturity in tho Slate, lo 
remain there. Brief for Appellees 35, 
n 24. Nor is there any evidence that 
new residents, rather than old, will 
foolishly deplete the State’s mineral 
and financial resources. Finally, al­
though Alaska argues thnt its 
scheme compensates residents for 
their prior tangible nnd intangible 
contributions to the State, nonresi­
dents are hardly u peculiar source of 
the "evil" of partaking in current 
largesse without having made prior 
contributions. A multitude of native 
Alaskans—including children and 
paupers—mny have failed to contrib­
ute to the State in the past. Yet the 
Stale doen not dock paupers for their 
prior failures lo contribute, and it 
awards every person over the age of 
18 dividends equal to thu number of 
years that person has lived in the 
Slate.

Even if new residents wero the 
peculiar source of these evils, Alaska
npmlity of privilege with riti/emt of tlioso 
States, the Republic would have conidilulcd 
lllllt-  more tlmn a lenisie of Stale*; it would 
not Imvi- com,United the Union which now 
exist*"); Edtvnrdi* v California, III I US 100, 
173, HG I, Ed 119, 02 S Cl 11M 11911) iCnnntllu- 
lien prohibit* "attempts on the p.irl ol imy 
itinitln Stale lo iHolote itself from difficulties 
common to oil of them by rcrtriiininp the 
liiniHpnrtnthin of person* nnd ptoperly ncroKs 
jln bonier*")

has not chosen a cun- that bears a 
"substantial relationship” to the 
malady. As the dissenting judges be­
low observed, Alaska’s scheme gives 
the largest dividends to residents 
who have lived longest in the Slate. 
The dividends awarded to new resi­
dents mny be loo small to encourage 
them to stay in Alaska. The size of 
these dividends appears to give new 
residents only a weak interest in 
prudent management of Ihe State’s 
resources. As a reward for prior con­
tributions, finally, Alaska's scheme 
is quite ill-suited. While the phrase 
"substantial relationship" does not 
require mathematical precision, it 
demands nt least some recognition of 
the fuel that persons who have mi­
grated to Alaska may have contrib­
uted significantly more lo I la* Stnte. 
both before nnd after their arrival, 
than have some natives.

For these reasons, I conclude that 
Alaska’s disbursement scheme vio­
lates Article IV's I’rivileg-s ami Im­
munities Clair-**. I lluts teach till* 
same destination as the Court, lull 
.'.long a course that more precisely 
identifies the evils of tin* clmllene.iil 
statute.

II

The analysis outlined above might 
apply to tunny canes in which a liti­
gant asserts it right to tra ta l or 
migrate interstate." To historians,

H. Any (ltir.ition.il i>"iib-ncy lopiiri'i'icn t, 
Ibr example, treat* imnrehiilcnl'. who have 
exercised th e ir right to re .tie  In a Suite dillcr- 
ra lly  from limiter term  r>'ideal.'. T hi * is imt 
lo nay, however tboi all >tich le .p iio  iio-hl** 
would fail scru tiny uiab i the 1'ii' ilipes nail 
Immunities t'billin' The iluraiiom il ri .i lcacy 
rnp iirem en t upheld ill S.-aa v lawn, 11** US 
;i!':i, 12 I, lid 2,1 ft '2. I'ft S Cl ftft * Ut'.T.t lam* 
year la eblniii ili-.enei, I,a * \:*n>pt.-, wan'd
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is would come ns no surprise. Arti- 
; IV's Privileges mid Iiiununilics 
ause has enjoyed a loop nssocin- 
•»» with the rights to travel nnd 
ignite interstate.
The Clause derives from Article 
’ of the Articles of Confederation, 
lie latter expressly recognized a 
Mill uf "free* ingress and regress to 
id from any other State,” in uddi- 
011 to guaranteeing "the free inhub- 
ants of each ol these states . . . the 
rivileges and immunities of free 
lizens in the several states."* 
Iiilp the Framers of our Constitu- 
oii omitted the reference to "free 
agrees and regress," they retained 
lie general guaranty of "privileges 
nd immunities." Charles Pinckney,
nvi* Mirviveil under tin: iirmlysis outlined 
tw o . In S-isiki tliu Sto le showed llm t nonrcs- 
denl .1  were n pi'uilinr flimiTO or tlie evil ud- 
tresv.d liy its dur.itionnl residency require* 
m ill. Those pertioirJ could ii)i.>iiv|trc*cnl the ir 
iiieihnn-ut tu linvii nnd oLlnin divorces tlm t 
votilil he vusi'iptible tu collnlernl n ltack in 
•llier Stnles. |o«:i ;elo|ited n rensonnhlu re- 
.|Minsi< in th is |M'>lileiii hy requiring nonrexi* 
lent* lo ili'iiiiin«|r:ile llie ir Iioiiii lido residency 
I’m one >i-.ir lu-luie uhlnininR n divorce. I nm 
I'ontideiit thnt Ihe unnlyr.m devclo|ii'd in I lick- 
tin v O rlick , sii|,rn, will ndequnlely identiry 
oilier le;.'ilininl(! durnlir.nnl residency requ ire­
ments,

f). I1'veil lirfnre uduplion of the Articles, n 
few nf tin- colonics explicitly pinlected tree- 
iltnn of inovenu-nl The Ithoile Islrnnl Charter 
i nee nieinhi'rs ol tlm t eulony the  right " lo  
p-i'o- end p  pmee ,i\ilh fivedoino, into nnd 
th ioucli the reel of the Celloaies,
upon t ln i r  Inwfnl und civill orensions." '/. 
(‘Ii.ilei. Ilii c llnninn Ithililn in the  Constitu- 
*i hi of ITS’,, p I TV tltl/ilil iheu-innlter Chnfee). 
The iMn..piiihm'etl« liisly nl l.|t'”itie.s pmvided: 
" liv e n  man et o r  \xitliin thin Jurisdiction 
•vhnlI imvo li'-e llheitie, not with Mnmlliii; nuy 
C h ill p-mer, In a  m ote holli Itiinnelle und his 
fniuilie lit tln ir pleasure hi I nf Ihe mime, 
provided tlli'lo he Ini li'itell illlpedillieill In the 
cetiliiii'ie." Id , ul I 'l'h Mm -.ichilM’ltH nhoweil 
dviiue id the mhui lilieinlily In foieiipierH i-ii- 
|e | iit|t Mu* coliiuv:
' l |  n o t pe iph " !  • • i l l - I  !'- ilio lii- p i• 'f- : “ i ll i;  Ih e

who drafted the current version of 
Article IV, told the Convention tiiat 
this Article was "formed exactly 
upon the principles of the 4th article 
of the present Confederation." 3 M. 
Fnrrand, Records of the federal 
Convention 112 (193-1). Commenta­
tors, there!.re, have assumed that 
tlic Framers omitted the express 
guaranty merely because it was re­
dundant, not because they wished to 
excise the right from the Constitu­
tion.10

Early opinions by the Justices of 
this Court nlso traced a right to 
travel or migrate interstate to Arti­
cle IV’s Privileges and Immunities 
Clause. In Corfield v Coryell, 6 F Cas 
546, 552 (No. 3,230) (CC El) Pa
true Christina Religion shall flee to us from 
the Tirnnny or oppression of their persecu­
tors, or from fumyno, wurres, or the like 
necessary nnd tompulsnric cause, They shall 
be cntertoyncd nml succmired among us, ac­
cording to that |K>wor and pnideuco god shall 
Rive us." Ibid.
Tln-su nuitudi-s cmitraxted with the mum re­
strictive views prevailing in seventeenth cen­
tury Kurope. See generally id., at IG3-I71.

10. Si-e, e.g., Choree, supia, at 185; Nntr, 
The Right to Travel ami ICxdmdoitnry Zoning, 
'.!G ItiuvtinRS 1*1 8-10, 85H-H59 tl975i; Comment, 
The Right lo Travel: In Search of a Constitu­
tional Source, 55 Neb 1. Rev 117. 119-1 tit), n 
U  ll!)7G); Comment, A Strict Scrutiny of I lie 
Right to Trnvul, 92 UCI.A I, Rev 1)29, 1130, n 
711975).

See nlso Auntin v New Hampshire, 420 US 
G5G, GG1, 43 I, Kd 2d 530, 95 .S Cl 1191 (1975) 
(Article IV o f the Articles of Confederation 
was- "carried over into the comity article of 
the Coimtitiition in briefer form but with mi 
i-lnuiRc of Hubslaneo or intent, unless it was to 
i-lri'llRthen the force of Ihe (2ati.se in fmthinn- 
ii'it a single nation"); United Slates v 
Wheeler, 35-1 US 2IU. 21)4, (15 I, I'M 2d 270, 41 
S Cl 133 (10201 ("the text ol Article IV, § of 
the CuinititulioM, unities manifest tlmt it wan 
drawn with reference In the cm responding 
i-hnisn of tlm Articles of Conltdernlion nml 
was iiilemli-il to perpi-liiiile Its limitations; 
ami . . . that view has been so conclusively 
-•el l l" il  a- in |ea>c no t im in i Im cumIh iv it i.v").
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1823), for example, Justice Washing­
ton explained that the Clause pro­
tects the "right of n citizen of one 
state lo puss through, or to reside in 
any other state." Similarly, in Paul 
v Virginia, 8 Wall 168, 180, 19 1, Ed 
357 (1869), the Court, found tluiL one 
of Ihe "undouhtfed]" efleets of the 
Clause was to give "the citizens of 
each Stale . . . the right of free 
ingress inlo oilier Stales, and egress 
from them. . . ." See also Ward v 
Maryland, 12 Wall 118, 430, 20.1, Ed 
419 (1871). Finally, in United Slates 
v Wheeler, 254 US 281, 297-298, 65 
L Ed 270, 41 S Ct 133 (1920), the 
Court found that the Clausa fused 
two district concepts: (1) "the light 
of citizens of the States to reside 
peacefully in, and to have free in­
gress into and egress from" their 
own States, nnd (2) the right to exer­
cise the same privileges in other 
Slates.

, History, therefore, supports assess­
ment of Alaska's scheme, as well as 
other infringements of the right lo 
travel, under the Privi .ges anil Im­
munities Clause. This Clause may 
not address every conceivable type 
uf discrimination that the Court pre­
viously has denominated a burden 
on interstate travel. I believe, how­
ever, that application of the Privi­
leges and immunities Clause lo con­
troversies involving the "right lo 
travel" would a t least begin the task 
of reuniting this elusive right with 
the constitutional principles it em­
bodies. Uccmiso I believe that Alas­
ka’s distribution scheme violates the 
Privileges and Immunities Cl at me of 
Article IV, I concur in Ihe Court's 
judgment insofar as it reverses the 
judgment of tho Alaska Supreme 
Court.
| Justice Rehnqiiiaf, dissenting.

A laska’s dividend d istribu tion  
scheme represents one State’s effort 
to apportion unique economic bene­
fits among its citizens. Although the 
wealth received from tho oil deposits 
of Prudhoe Hnv may be quite unlike 
the economic resources enjoyed hy 
most States, Alaska's diatribut inn of 
th:it wealth is ia substance no difler- 
ent from any other Stale's allocation 
of economic benefits. The distribu­
tion scheme being in tho natuie of 
economic regulation, I am at. a loss 
to see the rationality behind the 
Court's invalidation of it as a denial 
of equal protection. This Couit has 
long held that state economic regula­
tions are presumptively valid, and 
violate the Fourteenth Amendment, 
only in the rarest of circumstances:

"When local economic regulation 
is challenged solely as violating 
the Equal Protection Clause, this 
Court consistently defers to legis­
lative determinations :••> to the 
desirability of particular shuulory 
discriminations. See. e.g.. I elm- 
hausen v Lake Shun Ant ) I'at's 
Co. 410 UR 356 135 I, I'd 2d .T'l, 
93 S Ct IIIOl | 11973). Unless a 
classification iraiant -Is (undaiiten- 
lal personal rights or is drawn 
upon inherently suspect d*-Unc­
tions stirh as race, religion, or 
alienage, our decisions p r e s u m e  
the constitutionality ol the sta tu­
tory discrimination'' and require 
only tlmt tin* classification chal­
lenged ho rationally related to a 
legitimate slate interest. Stale.; 
are accorded wide latitude in the 
regulation of limit* local economics 
under their police pm/eis, and in- 
lioii.il distinctions may In* made 
with substantially legs than ninth- 
cmntieal exactitude." New Oile.ms 
V Dukes, IP7 US :’97, 3'.)3. 4'.) I. K.l
2d n il , tu; s  c i :" ’ii i iitivc . S"<>
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dso Minnesota v Clover Lcuf 
Jreinerv Co. 449 US 456, 66 L Ed 
2d 659, 101 S Ct 715 (1981); 
United States Rnilrond Retirement 
Bourd v Fritz, 449 US 166, 66 L 
Ed 2d 368. 101 S Ct 453 (1980); 
Hughes v Alexandriu Scrap Corp. 
426 US 794, 49 L Ed 2d 220, 96 S 
Ct 3488(1976).
Despite the highly deferential np- 
oach which we invariably have 
Icen toward slute economic regulu- 
tms, the Court toduy finds the ret- 
•active aspect of the Alaska distri- 
ltioii scheme violative of the Four- 
•cnth Amendment. The Court coti- 
ludes that the Slate’s first two justi- 
ications are not rationally related to 
ne retronctive portion of the distri­
bution scheme, and that the third 
Ijstification— the reward of citizens 
pr their past contributions— is not a 
egitimate stnte objective. But the 
(legitimacy of a Stale’s recognizing 
he past contributions of its citizens 
ms been established by the Court 
nily in certain cases considering an 
nfring imcnt of the right lo travel,1 
mil the majority itself rightly de­

1. TIi" Court relies upon Shapiro v Thump- 
miii, 39 I US Girt. 22 L Ktl 2<1 GOO, 8<J S Cl 1.122 
1 1»•*;*», mill Vlundix v Kline, II2 US 4 II, 37 L 
IM 2il (53, 93 S Cl 22.10 i I973i, in holding llm l 

lo.skit mny mil justify it.'i dividend d istribu ­
tion scheme by it desire lo rew ard its c iliien s 
for iln-ir past contributions. In Shapiro, how- 
ever. Ihe Court found tlm t the elussiiiention ul 
issue "louehe(d) nil the lum lainentnl rigid of 
in lerslaie mnvemenl" mid therefore could he 
justified only if il promoted n "fi>nj/>e//»n/' 
| stnte in terest." 394 US, nt (538. 22 1. Kd 2d
I GOO, 89 S CT- 1322 (emphasis in original I. 
Similarly, Vlnudis concerned the righ t lo 
move la nnd establish residency in Connecti­
cut, nnd nnleil only in d icta tlmt i.-warding 
citizens for th e ir past contributions wns an 

i irn|i"rm in.ihle s la te  olijeelive. See 412 US, lit 
I 449-450, n 0, .17 I. IM 2d 03, 93 S Cl 2Z30, 

Atlhaii|;h I tim e evpres-eil my disagree- 
1 1 )1 * 1 1 1  n illi I hit. holding even in the  I i|'li t -1 ■■-

clines to apply the strict rcrutiny 
nnalysis of those righl-to-trnvel 
cases. See ante, nt — nnd n 6, 72 L 
Ed 2d 677-678. The distribution 
scheme a t issue in this case impedes 
no pe.son's right to travel to and 
settle in Alaska; if anything, the 
prospect of receiving annual cash 
dividends would encourage immigra­
tion to Alaska. The Stale’s third 
justification cannot, therefore, be dis­
missed simply by quoting language 
about its legitimacy from riglit-to- 
travel cases which have no relevance 
to the question before us.

So understood, this case clearly 
passes equal protection muster. 
There can be no doubt that the state 
legislature acted rationally when it 
concluded thnt dividends retroactive 
to the year of statehood would "rec­
ognize the 'contributions of various 
kinds, both tangible and intangible,' 
which residents have made during 
their years of state residency.” Wil­
liams v Zobel, 619 P2d 448, 458 
(Alas 1980). Nor can there he any 
doubt that Alaska, perhaps more 
than nny other Slate in the Union, 
has good reason for recognizing such 
contributions.1 Because the distribu-
trnvi-l cases, see Memorial Hospital v M ari­
copa County, 415 US 250. 28G-2H7, 39 L Kd 2d 
3lHi, 94 S Ct 1070 1 19741 (Hehmpiist, J.. itia- 
aentingl; Vlnndis v Kline, 412 US, nl 4GB-IG9, 
37 L Kd 2d GU, 93 S Ct 2230 (samp), th ere  ia 
no need to rely u|kjii th a t d issenting position 
here. Tlm mujorily does not ana lyre this us a 
ri;;!iMo-lrnvol case. Compare nnto. a t —  mid 
n G, 72 L Kd 2d G77-G78, with Memorial 
llm'pitnl v Maricopa County, 415 US, (it 2(11 - 
2(12, 39 I. Kd 2d 300. 94 S Ct 107G, and 
Shapiro v Thompson, 391 US, lit (134, Odrt. 22
1, I'M 2d GIK), H9 S Cl 1322.

2. As tin* A laska Suprem e Court noted, 
those who have lived in A laska from the year 
of ilh ftalchood have borne unuimoi rvpeii-.es 
and hardships:
" ’A government such as the unn embodied in 
tin* Alaska con stitu tio n ,. . . with Its complete 
range of govcrmncntul servlres, wns ex pen-

Z O B E L  v W I L L I A M S
72 I, Kd 2d G72

tion scheme is tlv»s rationally based, 
1 dissent from its invalidation under 
the guise of equal protection analy­
sis.* In strik ing down the Alaskan 
scheme, the Court seems momen­
ta rily  lo hove forgotten " th e  princi­
ple th a t the Fourteen th Amendment
nivo Tor n Slnto w ith  lim ited sources of tuxn- 
tion. Alaska could only boast a couple of pulp 
mills. . . . The S tate's business enterprises 
wore small and entered mostly (o local needs. 
In addition. A laska's population was modest 
and hard ly amounted lo more (lum tha t of a 
inediuin-sizi-t! city in the continental United States.

Accordingly, revenues were small. Yet, the 
dem ands were g reat. The S ta le  government 
had to provide a ll th e  governm ental services 
nod social overhead required by modern 
American society. For instunce, it would have 
been relatively simple lo build n few roads, 
furnish norma' police protection, and eslnb- 

. lish the  custo r dry school facilities. But no th­
ing wns normal in Alaska; it wns and remains 
n land of su|ierlutivcs. Subarctic engineering 
js relatively new, b u t tho S ta le  would have lo 
face th e  problem of perm afrost conditions 
th a t frequently cause ihe rondtop to buckle 
and heave. Police protection would huve to he 
provided for an a rea  onc-lifth tho size of the 
forty-eight United S tales hu t with very few 
roads available. Flying would become a  way 
o f life, for low enforcement ollicials ns well us 
o th e r A laskans—an  expensive way of life. 
"Bush schools" sca tte red along Ihe A leutian 
chain, th rough the  Yukon Valley, nml on the 
Seaward I’eninsuln nnd the islands nf sou th ­
eastern A laska were expensive lo ninintuin. Il

gives thu federal courts no power to 
impose upon the S tates th e ir view of 
w hat constitutes wise economic or 
social policy." Uandridge v Williams, 
397 US 471. 486. 25 L Ed 2d 491, 90 
SC I 1153 (1970). -

waa not until th e  discovery of nil on n large 
Neale th a t th e  picture changed .'"  W illiams v 
Zobel. GI9 I’2d 41G. 4G2. n 37 tPlKOi (quoting 
C.-M. N'aske, An In terp re tive H istory ol Aba­
kan  Statehood U'«9-17(H1973n.

3. I also disagree w ith Ihe suggestion of 
Ju stice  O'Connor th a t th e  A laska d istribu tion  
scheme contravenes tin- Privileges nnd Im m u­
nities Clause of A rt IV of the (Vmslitulinn. 
T h a t Clause assures thn t tw nri'sijiiils nl a 
S ta te  shall enjoy the  sam e privileges and 
im munities ns residents enjoy: " I t w as de­
signed to insure lo a  citizen of S ta le  A who 
ven tu res into S ta le  B the  sam e privileges 
which Ihe citizens o f S tnte 1) enjov." Toomer v 
Wilscll, 334 US 385. 395, 92 I. Kd 1IGD, G8 S 
C t U5G (19181. We long ago held thn t tin* 
Clause has no application to a citizen o f the 
S tn te  who/e laws are complained of. "The 
constitu tional provision th ere  alluded to did 
not create those rights, which il called priv i­
leges and im munities of citizen-* of the  Sl/ite-1.
It th rew  arouiul them  in th a t elnitsc no secu­
rity  for Ihe citizen ef th e  S tale in which they 
were claimed or exercised. Nor did i l  pio lisx  
lo coulrol the power or thn S tale goveilunenln 
over Ihe righ ts e f its own citizens." 'ihe 
Slaughter-House Cases, 1(5 Wall .115, 77, 2i I.
Kd 394 I1H73I.



STATEMENT ON STUDENT LOAN AVAILABILITY

An Alaskan college student w i s hing to b orrow funds for collegiate 

at t e ndance has four options, in most cases. These four loan types 
include: Alaska State'Student Loans, Guaranteed Student Loans, National

D irect Student Loans, and special institutional loans.

Institutional Loans are available at most schools and are usually for 

sho r t - t e r m  only and for very small amounts. Loans are obtained at the 

school.

National Direct Student Loans are available at most accredited schools. 

T h e s e  are loans from the federal government; carry 5% interest; are for 

$ 1 , 5 0 0  or $2,000 for undergraduate and graduate loans, respectively; are 
need-based; are available through the school financial aid office; and 

have no r e sidency requirement.

Gu a ranteed Student Loans are available to Alaskans through: Alaska

Municipal Employees Federal Credit Union, Alaska USA Federal Credit 

Union, Mcta n u s k a  Valley Federal Credit Union, National Bank of Alaska, 

and dire c t l y  from United Student Aid Funds. These loans are for $2,500 

and $5,000; carry 9% interest; are need-based for interest subsidy; and 

have no residency requirement. (Referenced in Baxter Opening Brief, 

page 4).
••is*

A l a s k a  State Student Loans are available directly from the State of 

Alaska. These loans are for $6,000 and $7,000 for undergraduate and 

graduate loans, respectively; c a r r y ..5% interest; have no needs test; and 

require a two-year residency.

A ny student wishing to borrow funds for collegiate attendance (except 
th o s e  already at borrowing maximums or already in default.on a previous 

loan) is eligible to obtain a loan to attend school. If th e y  are 

two- y e a r  residents, they are eligible for the Alaska State Loan Program 

or the federal Guaranteed Student Loan Program, as well as potentially 

eligible for other programs. If they are less than two-year residents, 

t h e y  are eligible for the federal Guaranteed Student Loan Program, as 

well as potentially eligible for other programs.

DATED at this day of

, 1982.

/—l?v_i
SUBSCRIBED AND SWORN to before me this / 3  day of





Wilson L. Condon 
Attorney General 
State of Alaska 
Pouch K
Juneau, Alaska 99811 

(907) 465-3600 .

Attorney for Defendants F E B  2 8  1 9 8 3

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,

Plaintiff,

v.

FRED J. BAXTER, MILDRED BANFIELD, 
THELMA BUCHHOLDT, LEE DEMMERT,’" 
THELMA LANGDON, MARY ELIZABETH 
LOMEN, JOHN MALONE, JOHN SHIVELY, 
TERRY STIMSON, DONNIS THOMPSON, 
BLANCHE W A L T E R S , WALTER W A R D , 
KERRY ROMESBERG AND THE ALASKA 
COMMISSION ON POSTSECONDARY 
EDUCATION,

Defendants.

No. A82-307 Civ.

M OTION FOR SUMMARY JUDGMENT 

Defendants Fred J. Baxter et a l . , move this court for 

entry of a summary judgment in their favor under the provisions 

of Rule 56 of the Federal Rules of Civil Procedure.

This motion is based on the pleadings, deposition, the 

accompanying memorandum in support, and on the. attached Affidavit 

of Kerry Romesburg. These materials establish- that there is no



genuine issue as to any material fact and that defendants 

entitled to judgment in their favor as a matter of law. 

DATED this day of /. . 1982.

WILSON L. CONDON 
ATTORNEY GENERAL

Assistant Attorney General



Wilson L. Condon 
Attorney General 
State of Alaska 
Pouch K
Juneau, Alaska 99811 

(907) 465-3600

Attorney for Defendants

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,

Plaintiff,

v. -

FRED J. BAXTER, MILDRED BANFIELD, 
THELMA BUCHHOLDT, LEE D E M M E R T ,“ 
THELMA LANGDON, MARY ELIZABETH 
LOMEN, JOHN MALONE, JOHN SHIVELY, 
TERRY STIMSON, DONNIS THOMPSON, 
BLANCHE WALTERS, WALTER WARD, 
KERRY ROMESBERG AND THE ALASKA 
COMMISSION ON POSTSECONDARY 
EDUCATION,

D e f e n d a n t s .

No. A82-307 Civ.

DEFENDANTS' MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT

I. INTRODUCTION AND SUMMARY 

The question before this court is whether Alaska's 

student loan program, which is by far the most generous program 

in the nation, can require two years residency as a condition of 

application in order "to make virtually certain that students who 

are not, in fact, bona fide residents of the State, cannot take

- 1 -
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advantage of in-state rates." Vlandis v. K l i n e , 412 U r 441, 

454 (1973) ("Vlandis") (emphasis added).

Judith Andress contends that the two-year requirement 

violates the Federal Constitution's Due Process Clause, Equal 

Protection Clause, Privileges and Immunities Clause, and the 

Citizenship Clause. Of these challenges, only the equal p r o­

tection question merits any detailed response.

Denial of a student loan is not the denial of either a 

fundamental political right (such as v o t i n g ) , or a basic neces­

sity of life (such as welfare or access to medical treatment). 

Consequently, the equal protection standard to.be u s e d’is the

rational basis test. Hawaii Boating Ass'n v. Water Transporta-
»

tion Facilities, 651 F.2d 661 (9th Cir. 1981) ("Hawaii Boating").

The courts have upheld one-year residency, requirements 

for reduced tuition rates at state schools where all students 

actually remain in the state to attend school. E . g . , Starns v. 

M a l k e r s o n , 326 F.Supp. 234 (D. Minn. 1970), a f f ' d mem. 401 U.S. 

985 (1971). It is not irrational.*to require two years of resi­

dency where..the. state. is..paying out-cash and where the recipients 

may then take the money to attend out-of-state schools for up to

eight y e a r s . • ...  ..

The rationality of the requirement is further enhanced 

by the incentive created by the Alaska loan program to come to 

Alaska solely to take advantage of this state benefit. Unlike 

loan programs in the rr t of the nation, an Alaskan resident does 

not have to pass a needs test, nor is there a- family income

- 2 -



limitation for recipients of loans for waiver of interest while ' 

in school. Alaska's loans are available on the same terns to all 

regardless of either need or family, income. In addition, other 

states' loan programs lend only $2,500 per year to undergradu­

ates, and $5,000 to graduates. Alaska lends $6,000 and $7,000, 

respectively.- The maximum total a l l owed.in other states is 

$12,500 for undergraduates and $25,000 for graduates (including 

any undergraduate l o a n s ) ; Alaska's totals are $30,000 for under­

graduates,. $35,000 for graduates, and $53,000 combined. The 

interest rate in other states is 9%; Alaska's is 5%. Affidavit 

of Dr. Romesburg. (Attached as Appendix I.) :

"Given the tremendous disparity between other states and 

Alaska, it is_ not irrational to require two years as a test for 

the bona fides c.: a student's residence. The state is lending 

large amounts of money at extremely preferential' rates. 'It 

wishes that money to go. to persons who presently intend .to make 

Alaska .their home after completing their education. - It is rea­

sonable to require a two-year residency requirement when money is 

being lent to students who previously resided out-of-state, where 

those students will be receiving up to $53,000 of'state money, 

and when those students qan spend that money while .attending 

school out-of-state for up to the next eight years. The "state 

can rationally and constitutionally require a student to meet a .. 

two-year residency test in order ” to ' show that student's bona 

fides and to assure the state that this money is going to persons



who intend to return upon completion of their education and make' 

Alaska their home. ~. _ .;

: .--.II. DESCRIPTION OF THE PROGRAM

AS 14.40.751— 14.40.806 sets forth the conditions for 

the Alaska student loan program. Undergraduates may receive up .. 

to $6,000 per year (AS 14.40.759), while graduates may receive up 

to $7-, 000 per year (AS 14 .40 .763). Undergraduate students may. 

receive loans for five years (or $30,000); graduate students may 

receive loans for five years (or $35,000); and total undergradu­

ate and graduate loans may be received for eight years ($53,000). 

AS 14.40.763(d). The loan is to be repaid at an interest rate of 

51 per year for up to ten years. AS 14.40.763(f)'and (g). There 

is no needs test or family income limit.

As the Affidavit of Dr. Kerry Romesburg shows, 'the . 

Alaska program is the most liberal program in the nation'.' All 

other states use the Federal Guaranteed Student Loan (GSL), which 

requires that students meet a needs test and have family incomes 

of. less than $30,000 per year for waiver of interest while in 

school. The GSL lends only $2,500 per year to-undergraduates, 

and a total of only $12,500. Graduate students under_ the GSL can 

receive $5,000 per year for a total of $25,000, but t h a t’total 

includes undergraduate io a n s . GSL's are to be paid back at an . 

interest rate of 9% per year. "

Only four other states have loan programs in addition 

to the GSL: Alabama, Georgia, Kansas, and Oregon. All of. those

- 4 -
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programs, however, are at least as restrictive as the GSL. Ala-: 

bama provides ’loans for medical and dental study at a 7% interest 

rate and has no residency restriction. Georgia provides 91 loans 

for up to $1,500 per year, for ...study in "critical fields" of 

study. Kansas provides "loans of last resort" to students. If a. 

student can not qualify for a GSL, loans of up to $1,500 for a 

first-time freshman, $2,500 for other undergraduates, and $5,000: 

for graduate students are made available at 91 interest.- 'Oregon 

provides loans for medical and dental study at 97, interest. The 

loans are for up to $2,500 per year. Affidavit of Dr. Romesburg.

In order to qualify for an Alaskan loan, an applicant 

must: (1) be either a full-time college student, a high school

student, or scheduled to graduate from a high school within the 

next six months; and (2) be a resident of the state, for two years 

at the time of application. AS 14.A0.765. AS 14.40.7(>5(b)' fur-

• .. -I •* •-/*•*?
ttier provides that:” ' :..">•** -

• For purposes of this subsection, a person
qualifies as a resident of the state if at 
the time he applies for-*the loan the person

 •••'-- - ......(1) has been- present in the state for •:
at least two years unless his absence -fror 
the state during any part of the ‘two 'ye'ar.'j 
w?o due to military service; or-

_ (2) is a person who is dependent on a- 
parent or guardian for his care, and the 
parent or guardian has been present in the 
state for at least two years.

It is this-two-year requirement which is challenged by 

Judith Andrass as violating the Federal Constitution under the 

Equal Protection, Privileges and Immunities, Due Process, and

- 5 -



Citizenship Clauses.” Since the only serious question arises 

under"the Equal Protection Clause, that issue will be discussed 

first. . .. ......  ....

III. ARGUMENT

A. SUMMARY JUDGMENT IS APPROPRIATE.

... Rule 56 of *e F e d e r a l . Rules of Civil Procedures pro­

vides that summary judgment, "shall be rendered forthwith if the 

p l e a d i n g s d e p o s i t i o n s a n s w e r s  to interrogatories; and admis­

sions on file, together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and that the. 

moving party is entitled to a judgment as a matter of law." 

Although defendants deny a. number of Ms. Andress' allegations, 

even if all of Ms. Andress' factual allegations are correct, 

defendants are entitled to judgment as matter of l a w . . * .

. •. The only disputed fact which requires some explanation

is Ms. A n d r e s s’ allegation that her "application is disadvantaged 

by the priority given applications based on the applicant's 

length of residency in Alaska as required by AS. 14.40.767(a)(2)." 

That statute provides for the award of points in order to allo­

cate priority among late applications, with some .points going for 

length of residency in Alaska- The Alaska Commission''on’Post­

secondary Education has never applied that statute and will not . 

be applying that statute with 'this year's applications. A f f i­

davit of'Kerry Romesburg.* Instead, as Dr.. Romesburg's affidavit 

points out, if because of limited funds priorities were to be

-6-



awarded, the awards will go to applications on a first come, 

first served basis. This course of action has been taken with 

the advice of the Department of Law. Therefore, the only ques­

tion before this court is whether or not the two-year durational 

residency requirement contained in AS 14.AO.765(b) is constitu­

tional. For that issue, there are no material issues of fact in 

dispute, a n d _summary judgment is appropriate.

B. THE TWO-YEAR-RESIDENCY REQUIREMENT DOES NOT VIOLATE THE 
EQUAL PROTECTION CLAUSE.

There is no question "length of residence may . . .  be

used to test the bona fides of citizenship." Zobel v. Williams,

  U.S. __ , 50 U.S.L.W. 4613, 4617 (concurring opinion of Justice
. . .  . . . .  - t

Brennan). In addition, the state has a legitimate interest in

assuring that state money and its preferential interest rates are

actually received by students who intend to make Alaska their

home. The United States Supreme Court's pronouncements on resj-r-

dent tuition are equally applicable to student loans:

The State can establish, such reasonable cri-
- teria for in-state status as to make virtual- .

ly certain that students who are not, in 
, .... _■> • •• fact, bona fide residents of the. State, but 

who have come there solely for educational 
purposes, cannot take advantage of the i n­
state rates.

Vlandis v. K l i n e , 412 U.S.* 441', 453-454 (1973) ("Vlandis").

Similarly, the issue here is whether a two-year r e­

quirement is a reasonable way to make "virtually certain" that an 

applicant has a present intent to return to. the. state after com­

pleting his or her education. The first inquiry in the equal

- 7 -



.protection analysis is whether the requirement is to be analyzed'

.'Under .strict scrutiny-" or the rational basis test. '

... The rational basis standard applies since neither a 

.fundamental political right cr access to a basic necessity of 

_life .is involved. Hawaii Boating Ass'n v. Water Transportation 

Fac i l i t i e s , 651 F..2d 661 (9th Cir. 1981); Memorial Hospital v. . 

Maricopa C o u n t y . 415 U.S. 250 (1974). Strict scrutiny is in­

vo l v e d  only when genuinely significant deprivations are involved;

Deprivations which are only uncomfortable are 
not enough, such as conditioning lower tui­
tions at state institutions of higher educa- 

. tion upon a one-year residency requirement. ■ •.

Hawaii Boating A s s’n at 665, quoting from Fisher v. R e i s e r , 610 

F.2d 629, 639, n.5. .(9th Cir.. 1979) , cert, denied, 447 U.S. >930 

(1980) (Judge Hufstedler dissent). Like student tuition, denial 

of the right to a state funded student loan is at best-ar. "uncom­

fortable deprivation." Therefore, the-two-year residency rer(v> 

.quirement-need only.be rationally related to its purpose of assur­

ing that student loans go only:to. bona fide residents._
• * „’ • * . .

The.rational basis test was explained by the United
• X ’ *• * • '

Supreme Court in Dandridge v. W i l l i a m s , 397 U.S. 471, 485 (1970);

In the area of economicr And social welfare, 
a state does not violate the Equal Protection 

•• Clause merely because the classifications.-- 
'  ......  made by its laws are imperfect. If the clas­

sification has some 'reasonable basis,' it 
does not offend the Constitution simply b e­
cause the classification 'is not made with 
mathematical nicety or because in practice it 
results in some, inequality.' L indsley v.
Natural Carbonic Gas C o . , 220 IT.IH 6 1, -78.
1 The problems oli government are practical 
ones and may justify, if e b a y  do not require, 
rough accommodations -- illogical, it may be,

- 8 -



•and unscientific.1 Metropolis Theatre Co. v.
City of C h i c a g o , 228 U.S. 61, 69-70. 'A sta-

 tutory discrimination will not be set aside
if any state-of facts reasonably may be con­
ceived to justify it.' McGowan v. Maryland,
366 U.S. 420, 426.

That rational basis exists here. First, it should be

noted that the choice of the level of scrutiny usually determines’
•  • • • • • • . — . «  , •

the* outcome of the analysis. This is particularly evident ? i  

durational "residency cases. For a period of time there was sub­

stantial confusion concerning whether strict scrutiny was always 

required in durational residency cases or was limited to only 

those instances where significant; deprivations resulted . from 

failure to meet the residency requirements. E . g . , Memorial Hos- 

r>itul v. Maricopa. C o u n t y , s u p r a , 415 U.S. at 257; Cole v. Housing 

Authority of City of N e w p o r t , 435 F . 2d 807 (1st Cir. 1970); 

Fisher v. R e i s e r , su p r a . . .As a result, various courts ruled dif­

ferently on almost identical issues. E . g . , compare Larsen v  ■./•:> 

G a l l o g l y , 361 F.Supp.-305 (D.. .Rhode, I s . 1973). (two-year residency 

requirement- for divorce subject to strict scrutiny;, held uncon-
• i

stitutional) with Mendez v. K e l l e r , 380 F.Supp. 985 (E.D. N.Y. 

1974) aff*d on other g r o u n d s , 530 F.2d 457 (2d- Cir. 1976) 

(two-year requirement for divorce subject- to rational basis test; 

held constitutional);. Bolahewski v. Raich", 330 F.'Supp.. 724 (B.C. 

Mich. 1971) (three-year.residency requirement for mayor subject 

to strict scrutiny; held unconstitutional) with Walker v. Y u c h t , 

352 F.Supp. 85 (D.C. Del. 1972) (three-year.residency requirement 

for candidates for General Assembly subject to rational basis 

test; held constitutional); State v. W y l i e , 516 P.2d 142 (Ak.

- 9 -



1973) (one-year residency requirement for state employment sub- * 

ject to strict-"scrutiny; :-held unconstitutional) with Ostendorf v. 

Turner, All So.2d 330 (D.C. App. 1982) (five-year residency re-
. '-..I • ' !

quirement for homestead exemption subject to rational basis; held 

constitutional). It is extremely rare for a durational residency 

requirement to be overturned under the rational basis test, and •. 

usually will only occur in outrageous c a s e s . E . g . , Antonio v.

Kirkp a t r i c k , 579 F.2d 1147 (8th Cir. 1978) (ten-year residency 

requirement in order to run for state audit o r ) ; Massey v. Appol- 

l o n i o . 387 F.Supp. 373, 376-377 (D. Me. 1974) (three-year resi­

dency requirement in order to be licensed as a lobsterinan). 1/

Establishing bona fide residence, or domicile'," occurs 

when a person both (1) is physically present within t.ie state; 

and (2) intends to r e m a i n 'and make a home. E . g . , State v. A d a m s , 

522 P.2d 1125 (Alaska 1974); Rest; tement (Second) of Conflict of 

Laws, §§ 15, 16, 18 (1971). Applying these princip'ies","howiver,’ 

?.s often extremely difficult —  particularly the determination of 

i n t e n t :

1. The Alaska Supreme Court, for one, until' recently held that 
durational residency requirements always- required a compelling 
state interest. S e e , Williams v. Zobel, _619_ P.2d 449, 451-452 
(19,80). The Alaska Supreme Court now analyzes durational res­
idency requirements under its intensified scrutiny test, which is 
an intermediate balancing approach between strict scrutiny and 
the rational basis test. Id. This "intensified scrutiny'* test 
was set forth in State v. Erickson, 574 P . 2d 1 (Alaska 1978). In 
a May 5, 1981 informal opinion' to Representative Don Clocksin, 
Assistant Attorney General Bruce Botelho stated that he believed 
that the Alaska Supreme Court would overturn the two-year'resi­
dency requirement, primarily applying the Erickson balancing 
test. Upon closer review,' this office now believes that, the 
two-year requirement would meet even the stricter Erickson test.



[I]t is known jurisprudential fact that these 
requisites are deceptively simple, and are 

• . .. .m u c h  more easily stated: than applied.- In
particular, whether an individual possesses .....

  . . the necessary intent is often a very diffi­
cult question to answer.

Stottlemyer v. Stottlemyer, 329 A . 2d 892, 899 (Pa. 1974).

Moreover, as the United States Supreme Court has ex­

pressly recognized, there are particular problems in determining 

the bona fides of college students "since those" students” are 

characteristically transient." Memorial H o s p i t a l , supra, 415 

U.S. at 260, n.15; Vlandis v. K l i n e , sup r a , 412 U.S. 'at 452. 

Thus even during the period of uncertainty as to whether strict 

scrutiny always applied to durational residency cases, it was 

recognized that one-year residency requirements for in-state 

tuition were constitutional. E . g . , Coleman v. Housing Authority 

of City of N e w p o r t , supra, 435 ?.2d at 810, n.9. (U. Me. 1974).

Consequently, it is evident that a one-year residency 

requirement for student loans would easily pass constitutional 

muster under the rational' basis test.’ The state can condition 

the grant of preferential rates for tuition on a one-year r e s i­

dency requirement. Vlandis v. K l i n e , su p r a ; Hooban v. B o l i n g .. 

503 F.2d 648 (6th Cir. 1974); Sturgis v. State of Was h i n g t o n , 368 

F.Supp. 38 (D.C. Wash. 1973), aff'd m e m . , '414 U.S. 1057 (1973); 

Starns v. M a l k e r s o n , 326 F.Supp. 234 (D. Minn. 1970), a f f 'd m e m . , 

401 U.S. 985 (1971). Kirk v. Board of Regents of the University 

of C a l i f o r n i a , 279 Cal App. 2d 430,.78 Cal. Rptr. 260 (Cal App. 

1967) app. dismissed, 396 U.S. 554 (1970); Padgar v. Indiana U n i­

versity, 381 N.E.2d 1274 (Ind. App. 1978). The actual transfer



of cash to a student is at least on par to the tuition cases, if 

not a more, compelling reason in. and of itself for the application 

of a more stringent r e q u i r e m e n t I n  any event, the issue before 

this court could also be cast as whether it is irrational for the 

State of Alaska to"require two years of residence instead of one 

year in order to be eligible for a student loan.

The two-year requirement is reasonable. It is not 

irrational or outrageous. The Alaska student loan program does 

not require that the student remain in-state t o 'attend school 

(unlike the resident tuition cases). The student can spend up to 

$53,000 in state loan funds for up to eight years attending 

school in California, Washington, Arizona, or any other state in 

the Union. Given the judicially recognized "special problems" 

involved in determining the bona fide residence of .college stu­

dents even when "the students will be physically located in the 

state for their years of school (Memorial Ho -p i t a l , supra, 415 

U.S. at 260, n.15; Vlandis 412 U.S. at 452), even greater prob­

lems attend such a determination when an out-of-state student 

comes in, gets money, and then leaves the state for a substantial 

period of time. T h u s , even if the Alaska loan program were the 

same as all other states' programs a two-year residence require- 

ment would not be irrational.
• • •* i

In addition, however, the Alaska program is. far and 

away the most attractive education loan program in the United 

States. All other states use the Federal Guaranteed Student Loan 

Program (GSL), which .is substantially inferior- and much more
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restrictive than the Alaska program. As pointed out earlier, the 

GSL is limited, to $2,5.00 per year for undergraduate, and $5,000 

per year for graduates Alaska lends $6,000 and $7,000 respec­

tively. --The maximum total allowed under GSL is $12,500 for u n­

dergraduates and $25,000 for graduates (including undergraduate 

loans). A l a s k a ' s .respective totals are $30,000 and $35,000; in 

addition, combined graduate and undergraduate loans could total 

up.to $53,000 for-eight years of study. . The interest rate for 

GSL's are .91; Alaska's are 57.. Further, in-order for a. student 

who has a family income of $30,000 or more to receive a fully 

subsidized GSL loan, that student must demonstrate substantial

financial need based upon a standardized needs test. Alaska's
*

loans are open to all irrespective of need or income. Affidavit 

of Dr. Romesburg. ~

In short, it is not irrational to believe that a two- 

year residency requirement, rather than a one-year requirement, 

is a '.'.reasonable criterijon] for in-state status as to make v i r­

tually certain that students who are not, in fact, bona fide 

residents of.the.state .... v.. cannot take advantage" of the enor-> 

mous benefits of Alaska's loan program. Vlandis v. K l i n e , s u p r a , 

412 U.S. at 455 (emphasis added). The two-year residence r e­

quirement . meets the rational basis test, and does not violate 

equal protection.

. - 1 3 -



C. THE TWO-YEAR RESIDENCY REQUIREMENT DOES NOT VIOLATE 
THE DUE PROCESS CLAUSE, THE CITIZENSHIP CLAUSE, OR 
-THE' PRIVILEGES AND IMMUNITIES CLAUSE.

Ms. Andress also challenges the two-year residency 

requirement under the Due Process Clause, the Privileges Immuni­

ties Clause, and the Citizenship Clause. These assertions are 

without merit.

Vlandis settled the due process issue by holding- that 

only "a permanent irrebuttable presumption of non-residence . . . 

is violative of the Due Process Clause." V l a n d i s , 214 U.S. at 

453. In Vlandis the Court overturned a scheme where if a student 

was not a resident by a certain date (the date of admission to

school), that student could never achieve resident status there-
#

after. The Court contrasted that scheme with plans that allowed

the rebuttal of that presumption after a period of residence:

Minnesota's one-year durational residency 
requirement, however, differed in an impor- 

.• r :• ' tant respect' from the permanent irrebutable -
presumption of issue in the present case, 

t Under [Minnesota's requirement], a. student -r
who applied to the University from out of 

J ...... ;...State could rebut the presumption of n o n­
residency, after having lived in the State

i..„;---  for one year,-by presenting sufficient other - '
evidence to show bona fide domicile within 
Minnesota.

V l a n d i s , 492 U.S. at 453, n.9.. In other words, durational resi­

dency r e quirements, since they can be rebutted by a period of 

residence, do not violate the Due Process Clause.

Ms. Andress' challenges under the Privileges and Immu­

nities Clause and the Citizenship Clause are also without sup­

port. Because Ms. Andress claims to be a bona fide Alaska



resident, the Privileges and Immunities Clause is inapplicable. 

Hawaii B o a ting,- 651 F.2a at-666.: Nor does the'state see how Ms.

Andress' claim falls within the accepted ambit of the Citizenship 

Clause. E.g., Slaughter-House Cases, 83 U.S. 36 (1873).

Instead, it appears that Ms. Andress is attempting to 

argue a violation of a fundamental right to interstate travel 

based upon these clauses, ar approach recently argued by Justice 

O'C.mnor in her- concurrence in. Zcbel v. W i l l i a m s , s u p r a , 50 

U.S.L.W. at 4616-4620. Whatever the future of that analysis, it 

is clear that eight out of the nine justices presently reject 

that approach. I d . , at 4615, n.4, 4616-4617 (J. Brennan concur­

ring), 4621, n . 3 (J. Rehnquist, dissent). Ms. Andress' arguments 

on these points will have to await another day -- they are not

meritorious under the present ’state of the law.

' ■ ; ; ; '  y-'iy. 1 'c o n c l u s i o n

For the reasons stated’ in the brief, defendants

respectfully request this court to. grant their motion for summary 

judgment. _(1. ' ... * ....

DATED this day of /<- 158

WILSON L. CONDON 
 ------ ‘ ” ATTORNEY GENERAL " "

B y , ’

Robert M. Maynara
Assistant Attorney General
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DEFENDANTS' REPLY BRIEF

INTRODUCTION

Ms. Andress' opening btief makes a number of errors. 

This reply brief will only concentrate on the five most important 

general errors made by Ms. Andress. The first general error made
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by Ms. Andress is her attempt to characterize the issue before 

this court-as one concerning the validity of a two-year residency 

requirement in the abstract. Rather, the issue before this court 

is whether a two-year residency requirement is .rational for the 

specific purpose of applying for the Alaska Student Loan Program. 

Ms. Andress ignores the problem of student mobility, the attract­

iveness of this particular loan program, and the ability of a 

student to take this cash subsidy anywhere in the w o r l d  to go to 

school. These known, established facts are directly relevant to 

rationality of the residency requirement; they are ignored b y  Ms. 

Andress.

Second, Ms. Andress either states or implies that all 
- #

durational residency requirements are subject to an intensive 

equal protection review. This is incorrect. Unless a signifi­

cant deprivation, like access to medical treatment, welfare,, or 

voting is involved, the normal "rational basis" test is used. 

Hawaii Boating Ass'n v. -Water Transportation F a c ilities. 651 F.2d 

661 (9th Cir.^ 1981). • Under at least this minimal review, the 

two-year s/.andard is rational.

Third, under the impression that the two year require­

ment was imposed in 1981, Ms. Andress relies extensively on state­

ments made in the twelfth..legislature- 1981 session for the pur-, 

pose? underlying the two year requirement. Ms. Andress is wrong. 

The two-year requirement has been in existence since 1971. The 

1981 session only added a clarification to the term "resident" to 

clarify the meaning of physical presence; the two-year residency 

requirement came much earlier. The 1981 floor statements are

-  2 ' -



only relevant to that clarification, and not to the rationality 

of ..usingra length of..two years. ••

: - Fourth, Ms. . Andress states or implies that by moving to

A l a s k a  she has become disqualified from receiving any other signi­

ficant-financial aid.- As a result, ‘she argues, there is the 

spectre of some "absolute deprivation" of an education. This 

theme underlies most, of her arguments. Again, Ms. Andress is 

incorrect: -By moving .to Alaska Ms. Andress has lost nothing. •

A las k a  residents of less t h a n  two years are still eligible for 

the Federal Guarai. teed Student Loan (GSL) , as well as other 

federal.and institutional loans. See Second Affidavit of Kerry 

Romesburg (attached). The GSL, as pointed out in our opening 

brief; is the .only local loan program available to students in 45 

s t a t e s ,. including California (Ms. Andress' previous residence). 

The GSL is also available in Alaska in addition to Alaska's .own 

student, loan program/. • Ms. Andress and all less than two-year 

reside.nts_are qualified for the Alaska GSL program. Ms. Andress 

has lost nothing by moving to Alaska. Furthermore, if the Alaska

Student Loan Program did not have a stringent test for bona-fide
• •

residents, then loan shoppers, too, would lose nothing by tem­

porarily moving to Alaska. This, again, underscores the need for 

an effective and stringent :"bona fide" residency test for 

Alaska's-Student Loan Program.

Finally, Ms. Andress mischaracterizes the residency 

requirement as intending to -deter or inhibit interstate"migra­

tion. The state has the .right to grant its subsidies only to 

bona fide residents: those persons physically present in the
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state who intend to make » 1 :..jKa their home. Even a totally ac­

curate..test *.of that .intent would have the same effect of prevent­

ing "loan shoppers", from coming to Alaska solely to get student 

loans. This, is the effect of all valid tests of bona fide resi­

dency:: to prevent some state benefits'from going to those who do 

n o t  intend to. be citizens of that state. As a result, the intent 

of..all bona ..fide .residency-. requirements could also be. character­

i z e d -as intending to prevent those who do not intend to.make that 

state their home from-coming ta that state solely to' take advan­

tage of a state benefit. Ms. Andress' restatement of the intent

to . determine., bona fide residency as a deterrence to "loan
0

choppers" does not render, the requirement an unlawful inter- 
• , • 

ference.with interstate migration.

Alaska wants students to come to Alaska; it wants to 

give money to persons w h o , upon completion of their education 

intend to. make Alaska their home. * Alaska does;not want to give 

money: to persons w h o  do not intend to make- Alaska their home. 

Those goals are legitimate, and the two-year residency require­

ment is, for the Alaska Student Loan-Program, a rational test to 

determine the bona fides of residency.

ARGUMENT -  -  - V.- - . - - .

A. The Two Year Requirement Must Be Viewed In Relation to 

thi ■ Particular Program - ’ ’ ~ ~

The question before this Court is whether a two-year 

residency requirement is an irrational tool to use in determining
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the- -bona fide's' of a :student's Alaskan citizenship for the pur- 

pose of qualifying for Alaska's Student Loan Program. Defendants 

agree that some -bona fide r e s i d e n t s l i k e  Ms. Andress j will be 

denied a student loan because of this requirement. Defendants 

wish- that there was a magic test to determine intent to remain in 

•Alaska; a test- that • could exactly sort those applicants who do 

'and do not intend to make Alaska their home:

• * Unfortunately, that magic test does not exist. Just as

unfortunately, it is known 'that without an effective bona fide 

residency test,'■'students wo u l d  come to this state and apply for

loans with no intention of returning after their education is
— #

completed.- As Dr. Romesburg stated during his deposition:

[DJon't forget, the loans are totally portable. These 

" ! loans can be used anywhere, and in fact, not in the

V.; . . nation, anywhere in the world as loi.g as its an ap-

c: '.proved institution.’ •' And' students are-very mobile as a 

: class of peoplfe. 'I am sure you are aware of that,

rrr.v r. Certainly I am'; " and certainly anyone involved in finan- 

' . cial aid is, or higher education today, is aware of the 

mobility of the modern student. They will travel be- 

—  : •; — tween states if they can find a -better opportunity for

loans or aid. In fact, in the west, they shop--they 

.. shop quite blatantly between states under different 

. ■ areas of support. *



Dandridge v. W i l l i a m s , 397 U.S. 471, 485 (1970) (Citations omitted)-

.Given both the k n o w n  mobility of students and the in­

centive for students who do not intend to remain to come to • 

Alaska- f.or :a student loan, the two-year requirement is rational. 

The- people affected by the requirement, are those who previously 

r esided outside' the. state. These recent arrivals are applying 

for up.to $53,000 o.f. state funds.- They may take that money b a c k  

out of .state for up to ei g h t  more years. . It is surely, reasonable 

to require some, substantial residence, test as an element in check­

ing the bona fides of these'new arrivals. The question is whether

two years is irrational for this student loan program. We urge

this - Court to hold-that, it .-is a rational requirement ; that even 

though it has an unfortunate effect on some individuals, like Ms. 

Andress, it is not ah irrational method of assuring that Alaska 

student loan money goes to those persons w h o  intend to make

Alaska their home.' . v v  ;. .. . •

rv - B. Ms. Andress Misstates the Standard of R e v i e w . .

Ms. Andress also mischaracterizes the applicable 

standard-of review by. 'implying or stating that some intensified 

review is or should be applied in this case. Recent case law 

establishes that the normal "rational basis" equal protection 

test appl-ies.-

As was mentioned'in our opening brief, until Memorial 

Hospital v. Maricopa C o u n t y , 415 U.S. 250 (1974), there was sub­

stantial confusion concerning whe'ther strict scrutiny was always 

required in durational residency cases, or was limited to only 

those instances where significant deprivations (like denial of
*%•
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Romesburg Deposition at 16.

. :.c:.. b e c a u s e  of the magnitude of the subsidy, the state'

w i s h e d  to make "virtually certain that students who are not, in

fact, bona fide residents of the state, .cannot take advantage" ™»f

this generous program. Vlandis v. K l i n e , 412 U S. 441, 454

(1973). And,..like the residency-requirement for in-state student

.tuition, a .durational residency requirement is a traditional tool

for sorting student r e s i d e n t s ' from those w h o  do not intend to

make Alaska their home. Because of the mobility of students, the

ability to take the loan out of state, and the magnitude of the

state benefit (up to $53,000 over eight years), a stricter test

for determining -residency .'than • that in use for qualifying for 
_ •

in-state student tuition was believed by the Legislature to be 

necessary. Unlike the. subsidy given for instate tuition, not 

only was the amount of the subsidy given m u c h  greater, and not 

only was the award given in cash, but also the' student did not 

h a v e  to remain in state-.-.in order, to .receive the benefit.."..

The period chosen was two-years. It is recognized that

some number- of bona fide residents, like Ms. Andress, may be

denied student loans as a result of this requirement. But,

"[a] state does not violate the Equal Protection

—  - — Clause because- the- classifications made by its

laws are imperfect .. . . "or because in practice 

it results in some inequality." "The problems of 

government: are practical ones and may justify, if 

they do not require, rough accommodations."



welfare, .medical.treatment, or voting) resulted from failure to 

m e e t  the residency requirements. E.g., Memorial H o s p i t a l , surra, 

415 U.S. at 257 , Cole v. Housing Authority of City of N e w p o r t , 

435 F . 2 d  807 , 810, n.9 (First Circuit 1970); V7illiams v. Zobel, 

619 P . 2d 448 (1980). 'As a result, for a periqd of time many 

courts assumed that strict scrutiny always applied regardless of 

the right infringed or the deprivation involved. ... .

I t  was not until Memorial Hospital that the present 

test evolved' —  a two tier test which depended upon the nature of 

the deprivation caused by the denial of "bona fide" r-'aident 

status. -As a result, the rational basis test applies to most- 

durational residency requirements. Hawaii Boating Ass'n v. Water 

Transportation F a c i l i t i e s ,- 651 F.2d 661 (9th C i r ' 1981) ("Hawaii 

B o a ting" ) .

—  -Ms. Andress fails to recognize this period of con­

fusion. ^Consequently, Ms. Andress misstates the applicable test 

w h e n  she .asserts..that _a .state_must -_always have "an especially 

w e i g h t y  interest in an objective proof of bona fide residency" 

[Plaintiff's -Memorandu m  a t '14.] , 'that " ( a ] n y  durational residency 

requirement brought to a court for constitutional scrutiny will 

carry a heavy burden" [Id. at 10], or otherwise implies that all 

durational residency requirements-require the application of some 

intensified test. •

Also,, as a result, Ms. Andress is able to make such state-
V

ments as "No court has uph e l d  a 'two-year durational residency 

requirement in these circumstances [referring to the statutes at 

issue in this case]." Id. at 15. That is true. It is’ also true

8



that no court applying the rational basis test has struck down a 

two-year durational residency requirement.in these circumstances. 

Since the test w a s clarified eight years ago, j:here simply have 

not b e e n  any cases directly on point one way or.the other.

...• Again, this is not to say that the two-year requirement 

is va l i d  for .all programs, or that the two-year requirement would 

be v a l i d  under .strict scrutiny,. But that is not the test nor the 

question before this court. The test is the rational basis test, 

and the question, is whether or not this particular program can 

rationally require a two-year residency requirement for ids

applicants- s . .....

...... . --Because of the apparent confusion on lis. Andress' part,
» 0

the Ninth Circuit Court of Appeal's most’ recent statement on the 

applicable test bears- some extended quotation:

The right to travel is a fundamental right, and it 

'has been, recognized that durational residency re- 

• ..: quirements - because they disadvantage a.class, of ,
i

persons who have, recently exercised the right to 

. ..— • - travel -• .may, in certain circumstances, unduly-

infringe upon this right. In Shapiro v. T h o m p s o n .

394 U.S., 618, .89 S.Ct. 1322, 22 L.Ed.2d ,600 

_  __(1969) , the Court held unconstitutional a one-year

durational residency requirement for welfare assist­

ance. The Court stated, however:

"We imply no -view of the validity "of . ~ .

waiting-petiod or residence requirements 

determining eligibility to vote,
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eligibility for tuition-free education,

■v.-: :ito' obtain .a. license to practice a profes- 

. .. sion,- to hunt or fish, and so forth.

■Such requirements may promote compelling ’ 

•state interests on the'one. hand, or, on 

the.other, m a y  not be penalties upon the 

. - exercise of the constitutional right of

../.interstate travel." Ild. at 638, n. • 21] .

The Court held, in Dunn v . B l u m s t e i n , 405 U.S. 330, 

(1972), and Memorial Hospital v. Maricopa C o u n t y , 

[415 U.S. 250 (1 9 7 4 )] ,  that durational residency 

requirements' wh i c h  involved deprivations of the 

right'to vote and free nonemergency medical care 

. triggered strict scrutiny. "In Maricopa C o u n t y , 

however, 'the Court noted -that ''The amount of im­

p a c t’ required" to give rise to the compelling-, 

state-interest test [has] n o t  been made clear." 

[Id. at 256-7] (Footnote omitted). In Fisher v. 

R e i s e r , 610 F.2d.629 (CA9 1979) cert, d e n i e d , [447 

U.S. 930 (1 9 8 0 )] ,  we noted the importance of the 

"nati’re of the benefit denied." Id. at 635. In 

— fact, Judge Hufstedler-, • dissenting in F i s h e r , 

a f t e r .reviewing the right to travel cases, com­

mented that "The Court [has] indicated that the 

'penalty' required-to invoke strict scrutiny’ in-- 

volves a genuinely significant d e p r i v a t i o n , such 

as a denial of the basic 'necessities' ( a s‘in



Shapiro) , or the denial of a 'fundamental poli­

tical right.' i.(as "in D u n n ) " ' I d . - - a t  639 (footnote 

omitted) (emphasis added). Judge Hufstedler also 

not e d  .that. "Deprivations whi c h  are only uncom­

fortable ‘ are .not enough; such as conditioning 

lower tuition at state institutions of higher edu­

cation upon a one-year, residency requirement."

Id. at. 639., ..n. 5. : ’ . ;

The district, judge found that strict scrutiny was 

not .applicable because the durational residency 

requirement, for preferential ■ rates for mooring 

privileges in recreational boat harbors was not a
0

•significant penalty on the right to travel. To 

use Judge Hufs t e d l e r’s terminology, this "depriva­

tion" was merely ’'uncomfortable." The district 

judge found that this case was more like the 

college- tuition cases, which stand for the propo­

sition that "conditioning lower tuition at state 

institutions of higher education upon a one-year 

residency requirement" does not impose a "penalty" 

on the right to travel justifying invoking strict 

— scrutiny. We agree w i t h  the district judge that 

the "deprivation" involved in this case - the 

failure to provide a berth in a recreational boat 

harbor at the same' rate’ as a resident - does not

operate as a sifmificant "penalty" on the right to
- . . • . ••

travel.
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Hawaii Boating Ass'n at 664-665 (emphasis in original).

Like", in.-state tuition, and unlike the right to vote, 

denial of a student loan is not a significant enough deprivation 

to trigger intensified review. Consequently, the rational basis 

test is the- appropriate test.

C. The Two-Year Residency Reqxiirement Has Been 'In Existence 

Since 1 9 7 1 .. „ z " '

Ms. Andress relies extensively o n  quotes from the 

Sena '.e and Ho u s e  floor during the 1981 session in attempting to 

establish the purpose beh i n d  the two year length. Ms. Andress 

claims that those debates are relevant because she believes that 

In 1981 the Twelfth Legislature amended the 

Alas k a  Student Loan Program to include the two 

year durational residency requirement . . .

Plaintiffs-Memorandum a t  7. :.. .......

Ms. Andress;-.is. wrong. The two-year, requirement has 

been in effect’ since 1971. § 1, Gh 98 SLA 1971 established the

loan p r ogram,-provided t h a t  an applicant must be "a resident of 

Alaska" and, in the original AS 14.40.773, defined "re s i d e n t " .as 

meaning - : .. . . . . . . .

a person domiciled in Alaska who has resided', 

in Alaska for at least two years before making • 

an application for.a student loan.

What the Twelfth Legislature did do was move the two 

year requirement from the definitional section (AS 14.40.773) to 

the qualification section itself (AS 14.40.751). § 10, Ch 89 SLA



1981_. But the 1981 Legislature did not impose the two year 

length. Therefore,, the statements .of ;:he 1981 Legislature are 

n o t  relevant to .the issue of the purpose or the intent of picking 

two years as the required length of residence rather than some 

other test o r  some other period of time.

The Twelfth Legislature did add a clarification to the 

two y e a r  requ i r e m e n t by, providing for types of actual physical 

presence as the means for determining whether somebody h a d  been a 

resident for two y e a r s . § 10 Ch 89 SLA 1981. The reason for 

this clarification was that the legislature had received evidence 

that persons w h o . d i d  not. intend.to make Alaska their home had 

come up for summer '.jobs two. years in a row, applied for student 

loans, and had then taken the money out 'of state for school. Dr. 

Romesburg explained this statutory clarification and the reasons 

for the action in his deposition:

• . . 'A.' The Statute that was changed,

;.r .-again,- it was.-- I think it was two years - . 

ago that the change went through, says 

j.-r*. • -r:-. rthat the person has to be physically pre-

/••sent for two years before filing.

Q. The applicant can have all of these other 

..indicators of residency -- 

A. . Right. • ■

Q. -- uniformly..

A. That's correct.

Q. T h e y  have not been present for two years, 

they're disqtialified.
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That's correct, unless they are a minor 

•'•“and their'parents ‘have been physically' 

present for two years. There are some 

things like that. But even-'if 'they've 

• b e e n  outside to school’ -- and I'm giving .

you what . the Statute says n o w  —  if 

...you've been outside to school you-have to .• 

-have b e e n  physically present for two 

' years before you went to school. I f  - ' 

you're in the military, you have to have 

been physically present for two years 

before y o u  entered the military. This 

was an attempt by the legislature' to 

tighten down what they meant by physically 

present, and I'll even go beyond that to 

tell you who they were aiming at. Thev 

weten* t---aiming " at the general person 

here. They were aiming at a group of 

p e o p l e’ that were purportedly' obtaining 

student loans that were, in fact, not 

residents, and those were individuals 

that would come to Alaska, work in the 

summer, go outside to school during the 

fall, to a- school that didn't have a tui- 

tional differential so they didn't have 

to declare themselves as a resident or 

non-resident at the particular



institution, come back, work a second 

s u m m e r ,. go out again to school and then 

they said, "I am a resident. I ’ve put 

in, in fact, maybe six m o n t h s r two 

summers, but I have been there -- I 've 

b e e n  in school the rest of the time.

I !ve only b e e n  outside the state except . 

for. educational purposes. I qualify 

under the loan program," and we were 

giving them loans.

The senate got very upset about this w h e n  

they were informed. And ' they were i n­

formed," you could go back and check .the 

senate records. Some . students appeared 

and testified,.-; students from the U n i v e r­

sity ..of Alaska testified that this was 

. happening e n d  they ’got upset and said,

"We - d o n ' t  w a n t •you giving those people 

those loans, and we want to tighten this 

thing.down," and that's when they put two 

y e a r s . . .  . •-

Roinesburg Deposition at 13-15.

Therefore, the Twelfth Legislature did not impose the 

two-year durational residency requirement. Instead, that legislature 

only clarified the definition of residence to take care of a 

p r o b l e m  that was brought to their attention. That problem
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reemphasized the rationality of the original purpose of the pro­

gram —  to assure, that Alaska student loans went to students who 

intended to make Alas k a  their home.. Simply stating that two 

years residence was required had not been enough; .a further defi­

niti o n  of residence to include certain types of physical.presence 

was required in addition. The legislature, b o t h  in 1971 and 

1981, was not reacting t.o a hypothetical fear - they'were taking 

a course of action b a s e d  on real, and present problems. Their 

solutions were rational. .

D. Ms. Andress Has the Same Loan Programs Available to Her 

as are Available to Students in 45 Other Stat e s .

Ms. Andress bases many of her arguments' on the assump­

tion that the Alaskan- Student Loan Program is the sple source of 

funds-for persons, who are physically present in Alaska from .one 

day to two years.-. For example, she states that

If the- plaintiff->is to get any g o v e r n m e n t a l . assist­

ance . from the State of Alaska to get a legal edu­

cation, it is going to have to b e  through the 

Alaska Graduate Student Loan Program. (Romesburg 

Deposition at 9-11). The plaintiff's bona-fide 

Alaska residency prevents her from getting any 

financial assistance from any other state and 

makes it necessary for her to pay-out-of-state 

tuition in California.

Plaintiff's Memorandum at 3. It is on that assumption that Ms. 

Andress asserts, for example, that

- 16 - -



defendant Romesburg makes it very clear that the 

-• ** denial of :assistance from the State, of Alaska

  -.through the Alaska Student Loan Program is an ab-

.solute denial of any State assistance for a wide 

. . . .. . range of graduate education. The plaintiff and

........... .all others like her are going to have to get .

-... assistance from the State of Alaska or n o r  get a

... graduate education at a l l .

P l a i n t i f f s  Memorandum at 6 (emphasis added). This "absolute 

denial" argument underlies many of Ms. A n d r e s s’ arguments. E.g.,

Id. at 39_. ,________________________ ... ... . •' _____

• Ms. A n d r e s s - i s , .again, incorrect. Although Ms. Andress 

is not qualified for the . Alaska Student Loan Program, she is 

qualified for the. Alaska version of the Federal Guaranteed 

Student Loan (GSL) Program. Second Affidavit of Kerry Romesburg. 

The' funding and terms available under this program were described 

in our opening brief at page k and in the (First) Affidavit of 

Kerry R o m e s b u r g . • ; •

Although it is technically true that Ms. Andress is not 

qualified for any other state-funded programs, there are only 

four other _non-GSL state programs in the nation. These are the 

more restrictive programs in Alabama, Georgia, Kansas and Oregon. -

(First) Affidavit of Kerry Romesburg at 5. All other states parti­

cipate in the Graduate Student Loan Program, and, unlike Alaska, 

do not offer any independently funded state loans.

In particular, Ms. Andress is no worse off than if she 

had remained in California, since California is not one of the
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four states with a separate state-funded student loan program.

In addition,. M s . Andress., like all other students nationwide, is 

eligible for National Direct Student Loans (a federally admin-' 

istered loan program, loaning up to $2,500 at five percent inter­

est) 'or the much smaller institutional loans (available at speci­

fic c o l l e g e s ) ._ Second Affidavit of Kerry R o m e s b u r g .

T h e r e f o r e t except for students in four other states, 

Ms. Andress_is- eligible for_. the exact same loan programs as are 

available to any other student in the nation. Remaining equal to 

almost all other students can hardly be termed "an absolute de­

nial of a graduate education." Plaintiff's Memorandum at 39.

Instead, Ms. Andress is simply being prevented from.- 

receiving an additional benefit: the benefit of ‘the much more 

generous Alaska Student L o a n  program. She has lost nothing by

moving to A l a s k a ..........

.. Further ,• this again emphasizes the rationality of. the 

fear of " l o a n  shoppers"— those who temporarily come to Alaska, 

solely to receive a student loan and do not have the present in­

tent of making Alaska their home. If there was not a stringent

residency test, then the "loan shoppers" would also remain eligi-• ' , »

ble for those federal loans by coming to Alaska. They, too, 

would, have nothing to lose.. It is necessary to have some sub­

stantial and effective test for determining which of the recently 

arrived students have the present intent to remain in Alaska. 

The two-year residence requirement is rationally related to that 

purpose.
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E . T h e  P u r p o s e  o f  t h e  T w o  Y e a r  R e s i d e n c y  R e q u i r e m e n t  i s  n o t

to Deter In-State M i g r a t i o n .’ -

Finally-, Ms. Andress consistently mis characterizes the 

residency requirement as a- deterei.it to interstate migration. She 

repeatedly states -that the "intent is to prevent people from 

coming to Alaska.*’ Plaintiff's Memorandum at 19. Ms. Aadress is 

mistaken. The-purpose of the program is not to prevent students 

who intend to-remain in Alaska from coming to Alaska. Rather, it 

is to prevent persons who do not intend to remain and make Alaska 

their home from receiving student loans. The only effect hoped 

for i s •to deter "loan shoppers" .7 persons.who do not intend to 

make Alaska ‘their home, and who are not bona- fide residents - 

from receiving student loan money. .

The requirement is hot intended to prevent these w i s h­

ing to make Alaska their home from coming to Alaska. In fact, as 

explained above, newly arrived studenus will remain eligible for 

some loans as are.available in most of' the rest of the nation 

<the GSLs):. • "Thus it is doubtful that the two year requirement 

for ■ the Alaska S t u d e n t ' Loan ; Program will deter- any student 

wishing to make Alaska h i r or her home from coming to the state, 

•Ms. Andress misstates the record when she makes state­

ments like the following: :

The concern in this record is not whether a 

person is a bona fide -resident, because defen­

dant Romesburg admits that there are many bona 

fide residents who would otherwise be qual­

ified. The concern in this record is with '
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.stopping migration and Ro m e s b u r g 1 s _testimony ___

-'-I.:-: " s h o w s . .that. ..-isexactly the effect that the 

statute has.

I d . a t  23. • _ .*.-••
—  •••. First, .the purpose of any test of bona fide residence 

is ,._to prevent people .who do not intend to remain in the state 

frpm- receiving, -a- state benefit. Even if there were an exact 

test, one which-.could unerringly classify b o n a  fide residents 

from t r a n s i e n t s , even .that test would still deter those person 

w h o  do not intend to make Alaska their home from traveling here 

solely to take advantage of the state benefit. This result would 

not render a totally accurate test unconstitutional. It does not 

render this residency requirement unconstitutional, either.

It is the “intent of these statutes, shown in the 

record, .to only sort out those persons who want to take the money 

and run.; For example, the following exchange occurred during the 

deposition, beginning with a question from Ms. Andress' attorney, 

Mr. Zobel: •

• • . • : .. Q . . •• So this two year durational • residency •

requirement is enforced to deter people 

.from coming to the state, claiming Alaska 

. _  . ...— . . - residency, taking up residence here and

applying for-a loan.

A. I would disagree. I would disagree with

■ some of the terms you used, if I can. . "•

Q. Sure. _ .



»

A. I think it's —  the two year durational

‘ - residency now, the physical presence resi- ' 

-dency, the senate and the house went 

along w i t h  it, the legislature passed a 

‘ - couple years ago, was' to deter people

. ...... from coining to Alaska for the sole pur-

•• . pose of obtaining a student loan. The 

•■ * .. “.••way. y o u  posed if, you said, coming up •

■-••• -lhere, establishing residency and so on.

If r e s i d e n c y  means two years .residency, 

then I'd have to disagree. What the pur- 

pr.se of that was to make sure that people 

•didn't come up here just to get a student

  • loan and then take that loan —  don't

forget, the loans are totally portable.

• :*’ r...- 7\ :• These loans can be ilsed anywhere, and in

C. **•••;.• t_r*. -fact ,• not i n  the nation; anywhere in the '

• ' w o r l d  as long as it's an approved insti-

•tution;' -And students are very mobile as 

a class of people. I'm sure you're aware 

of that. Certainly I am, and certainly

_  .-- ---  .. anyone involved in financial aid i s , or

higher education today, is aware of the 

mobility of the modern student. They 

will travel between states if they can 

find a better opportunity for loans or 

aid. In fact, in the west, they shop

■



they shop quite blatantly between states 

under different areas of support.

So you want to deter those people from 

coming to Alaska to participate- in the 

program?

I think'the true —  the true wording that 

should, be-used, and I guess you. .could —  

if• . you want to. interpret, this as 

deterring, I guess that's up to you, but 

the purpose was, to insure that the loans 

were u s e d  by. the people that were truly 

eligible; that were truly Alaska resi­

dents and we r e  residents and not just for 

loan purposes, but were residents of 

Alaska, and the loans were directed to 

help those residents. Remember those two 

r e a s o n s .they had the program; access and 

an educated populace. It's to help the 

residents in Alaska, not air Oregonian or 

a Washingtonian that ..happens to come up 

here and put in a couple of months in the 

summer or maybe one year or a short 

period of time, take the money and go 

south and maybe never return.

So I'm not.sure -- in fact, I would say 

that the program is not used in a way to



deter, anyone from coming here. I don't 

think that's the intent-’at all.. It's to 

•—  that residency isn't a deterrent, 

it's more, I think, an encouragement for 

t h o s e’people that are truly Alaskans and. 

it's j u s t  a t e s t •to make sure that in 

fact, they are Alaskan a n d . q u a l i f y . ..And 

• by "Alaskans." I mean truly a resident of 

Alaska, not just someone here to qualify 

for a. loan and leave. I don't know if 

we're saying the same thing in different

ways or not. • . .
“ »

••

Romesburg Deposition at 15-17.
s» —

Therefore, the loan program cannot be characterized as 

an intent to prevent in-state migration. Again, it's purpose is

solely to assure.that only, bona fide residents receive a generous
. .  ,, -/ *

state subsidy. . —  v'z . * ' iv. .1...

Second, simply'because the test is ine:cact, and will

deny benefits to some b o n a •fide residents, does not mean that its
• •

purpose.must be something other than a test for bona fide resi­

dency. As stated earlier, it is unfortunate that there is no 

magic test to exactly sort t h o s e - w h o •have the requisite intent, 

from those who do not. lo 'addition, the state is not required to 

employ massive armies of bureaucrats to perform individualized 

intent tests on all applicants for all programs. Absent such a 

test or requirement, there will always be, for any test, many 

bona fide residents who will be included within the assumed class
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of non-bona fide residents. But the existence of that inherent 

inexactness does'.not m e a n  .that the purpose of the prograin is' 

something other than to assure that only bona fide residents will 

receive student loan money.'

We have stipulated that M s .‘Andress is a bona fide resi­

dent. But because she is denied a student loan does not mean 

that the purpose is to deter persons who wish to reside in Alaska 

for making Alaska .their home. This point w a s  clearly made at 

Dr. Romesburg's deposition. In fact, the following exchange 

presents the heart of this whole dispute:

Q. You've stated that you have no reason to

believe that my client came to Alaska for 
» • 

the purpose, the sole purpose of parti-

cipating. in the loan program.

A. • Correct.

Q. • -Is it designed to make persons such as my 

client, who is a —  You've said, am I not

correct, that she is a bona fide resi-
• • * •

• tv ~ -dent? ' • c~~ r:. ■  ... . . \ •

A. I said, I have no reason to believe she's

. . . not. ... • . ...........

— Q* : Okay.

And you said you have no reason to b e­

lieve that she came to Alaska solely for 

the purpose of participating in the 

graduate student loan program?
« »t* • •*

A. Correct.
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