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RESIDENCY QUESTIONNAIRE

GENERAL DISCUSSION:

Last year the United States Supreme Court heard arguments on the contro—
versial Permanent Rond dividend distribution plan proposed by the
Governor and the Legislature of Alaska (Zobel 1l & I111).

That Court found the proposed legislation to be unconstitutional on
several key grounds. First, the dividend plan violated the Equal
Protection Clause of the Fourteenth Amendment to the United States
Constitution, in that it would have distributed unequal dividends to
citizens based soley on the number of years each citizen had resided in
Alaska.

Secondly, the Supreme Court decision clearly stated that any reward or
benefit that was based upon a citizen®s contribution to his/her state
made 1in past years, would be in conflict with the U.S. Constitution;
regardless of whether that contribution was tangible or intangible.

Taking it one step further, the Court also ruled that no law is accept—
able which acts as a bar to free travel between the States or that
denies any citizen full access to every privilege or benefit afforded

to another citizen.

Finally, the Court did allow that a State may extend certain benefits to
its bona fide citizens when a reasonable public purpose for the benefit
exists and 1is so stated in the law.

HOW THE SUPRB/E OOURT DECISION ON THE PERMANENT RJND DIVIDEND AFFECTS
OTHER ALASKAN PROGRAMS

Soon after the nationwide publicity and notoriety of the Supreme Court
decision regarding residency requirements, attention was focused on
numerous other Alaska statutes that contained durational residency
requirements. There are currently 53 programs containing some kind of
provision based on residency The most critical of these programs deals
with l.ey loan plans such as the Student Loan Program and Fisherman®s
loans as well as the 1V.'in pioneer”s programs: the Alaska Longevity Bonus
and the Pioneer®s Home Program.



FACTORS TO CONSIDER

Every public program administered in Alaska is based on statutes estab—
lished through the legislative process. Every statute should consider
the following factors:

Does the program serve a va'lid pub lic purpose?

Does it meet the test of law and does it conform to the

constitutions of the United States and Alaska?

What are the long-term costs and other potential liabilities?

Some proof of residency is appropriate; however, it is generally-repeat-
generally conceeded that one (1) year of residency constitutes a valid
intent to remain in the state and to be a citizen of it.

Seme state benefits or requirements may justify more thanone year"s
residency, but it must be clearly proven that the public purpose is

served by a residency requirement exceeding one year. Some benefits
or privileges such as for driver®s licenses, voting, etc. cannot be

justified for even one year.

With this brief information 1in mind, will you now review the attached
questionnaire and give us your 1ideas and answers. Please don"t worry
about using a handwritten response. As long as 1 can read it, all will
be well. Use additional paper as you may require. Thank you for your
comments.



ALASKA LONGEVITY BONUS

Currently, over 9,000 older Alaskans receive a $250 monthly bonus check,
if they have con inuously resided in the State for 25 years or more, are
65 years of age or older, and have established their Tfirst residency in
the State on or before January 3, 1959 (Statehood).

A class-action suit filed by attorneys for Mr. Rodney Vest in the First
Superior Court of Alaska charged that these requirem-ints violated the
constitutional rights of Mr. Vest and other older Alaskans. By irutual
agreement, the court action ha?, been suspended until the Alaska State
Legislature can act during this current legislative session to correct
this residency problem.

The Longevity Bonus Program in 1983 will cost the State of Alaska
approximately $28 million dollars. If the 25-year pre-statehood pro-
vision is dropped, the program would add about 4,000 more older Alaskans
to the current roles. That would iIn turn swell the yearly

cost of the program from $28 mi 11 ion to almost $40 mi Ilion.

Clearly, in light of the U.S. Supreme Court"s decision regarding resi-
dency and the permanen®,: fund dividend distribution program,the State of
Alaska will have to drop its 25-yec.r residency requirement.

When this lappens, the program wi 11 cost almost $12 mi 11 ionmore to
operate. Several serious questions need to be addressed.

"JEST.-TS
1. Sh 1d we continue the "ongevity bonus program for all persons over

the age of 65 who have \ ived in Alaska at least one year?

Yes No

2. Shall we attenpt to phase out the program ?
Yes No
3. Should we establish a limit on the amount of money to be
appropriated by the Legislature, and set the monthly bonus amount

on total funds available, divided by the nir »r of applicants?

Yes No



4. Would you support a new funding source? For exanple; if we were to
use the permanent fund dividend monies as a funding source to
establish a major new trust fund for the longevity bonus program.

If 1t were properly invested, where the earnings (interest) could
then be distributed to any citizen 65 years of age or older in
whatever amounts were permitted by these earnings?

Yes No

Cocrments:

5. Other ideas or comments?

ALASKA PIONEER®"S HOVES

Over 600 Alaskans can be housed iIn the five Pioneer®"s homes nowcurrent-
ly operating in Alaska. A sixth home, to be built inJuneau, will add
another 50 beds or more.

Current requirements call for an applicant to have resided in Alaska for
35 or more consecutive years. The Pioneer heme program does not require
a resident to be destitute, and it has no needs test.

Monthly costs for residents iIn the homes are $225 per month and
$275 per month, depending cn the level of care required. Costs to the
state to provide tne care have been stated as approximately $1,800 per
month. Annual costs to the State now exceed $20 million dollars.

It is possible that the program as it is now administered, including the
15 year residency requirement may be all right , and left alone. We are
leaning toward that position at this time. However, we should think

about a fall back position, should the program be adversely affected or
found to be at fault with the i~w.



QUESTIONS
1. Would you support the Pioneer®s Home program if the one-year
residency requirement 1is used?

Yes No

2. Wiat priorities should be used, if the costs of the program were to
increase dramatically because of the lower requirements?

a. Only on physical need? Yes No -
b. Only serve the most needy? Yes N o -
C- Serve all, regardless of needs; Tfirst come, First served?
Yes No .
3. Should the Ilow monthly costs to residents of the heme continue as

they are now?

or should we:
b. Charge more? Yes No

(o Giarge less? Yes No

4. Any other ideas?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 2, 1983.
Send to: House State Affairs Committee

Pouch V
Juneau, Alaska 99811



STUDENT LOANS

A challenge tc the student loan program which is currently under litiga-
tion (Andress v. Baxter); is the two (2) year durational residence
required to ©! eligible for a loan of either $6,000 (undergraduates) or

$7,000 (graduates) maximum each school year.
The student loan program was established in 1971 and since that time has
issued over 35,000 loans with a current average per studentA"ear of over

$4,000. These loans carry a 5 per cent interest rate, to be repaid
in 10 years, with one five-year extension available.

Added to this, is a significant forgiveness clause that can reduce an
applicant™s debt by up to 50 percent if he or she returns to Alaska or
resides in our state for up to five years after graduation.

QUESTIONS

1. Do you support the Alaska Student Loan Program as !t exists now?

Yes No

2. Do you believe it is good public policy to forgive or eliminate up
to 1/2 of the total amount of the loan in return for having these

students back in Alaska?

Yes No

3. Do you believe the five (6) percent interest rate: on these loans is:

Okay ,
Low
High
"t should be percent.
4. Since the two-year residency requirement 1is now being challenged in
the courts, what should we do?
a. Keep it as it is until the Courts act? Yes No -

b. Reduce the residency requirement to one year? Yes No

c. Other alternative?
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5. Please tell us what methods of control and administration you
believe is needed and proper iIn administering these loans.

Thank you for your cooperation.
WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 1, 1983.
Send to: House State Affairs Ccmnittee

Pouch V
Juneau, Alaska 99811



LAND DISPOSAL

Many Alt-skans have always favored a liberal Iland distribution plan, and
seem to favor some requirements and restrictions that are based on the
length of residency.

The current Alaska land distribution plan has riot yet been challenged in
the courts, but it is indirectly under fire, since it is closely related
to the Kenai land disposal plan, which is now under Ilitigation.

QUESTIONS
1. Do you favor continuation of the distrbution of public lands to
Alaska citizens?

Yes No
2. How would you like to see the land distributed?
3. Should the present discount plan be continued?

Yes No
4. Since there may not be enough suitable land for everyone, what

priorities do you favor?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUEST IONA IRE TO US BEFORE
APRIL 2, 1983.

Send to: House State Affairs Comnittee
Pouch V
Juneau, Alaska 99811



FISHERMAN'S LOANS

Several low-interest loan plans now exist that were designed to foster
the growth and development of our Ffisheries. Most of these loans have
stipulated a five-year residency requirement.

QUESTIONS

1. Do you support loan plans as an incentive to develop a particular

industry, such as fishing, mining, tourism, etc.?
Yes No

2. IT the five-year residency is declared unconstitutional, what time
period do you believe is a proper length of residency, given the
migratory lifestyle of commercial Tfisherman?

Nunrber of years
3. Please tell us what methods of control and administration you

believe are needed and proper in administering these various
Ffisheries loans?

Thank you for your cooperation.

WE ASK YOU TO PLEASE RETURN THIS QUESTIONNAIRE TO US BEFORE
APRIL 2,1983.

Send to: house State Affairs Committee
Pouch V
Juneau, Alaska 99811
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METHODOLOGY AND PRESENTATION

The performance requirements stipulated in this
contract vere necessarily broad in nature and general 1in
tone. The extent of application and even more important
the scope of the problems simply were not known.

The employment of a Non-Attorney to conduct this
search vas in the words of the Chairman, "to produce a
plain language action plan that can be understood by the
common man" . We were benefited in this mission by a list
of all Statuatory referances wherein some use of Durational
Residence was employed. That list was prepared by the Dept,
cf Law, and served as an invaluable tool.

Chairman Abood wanted the early exploratory phase of
this study open to his personal involvement. Almost
Daily discussions were held for the first 10 days and
priorities were established to maximize the limited time
availiable and the sheer volume of material to review.

The question of Constitutionality that pervaded this
broad study required professional councel from attorneys
vi®n experience and knowledge in that complex arena. The
Chairman felt tl t we should go direct to the attorneys with
the most direct and recent experience in this field of ex—
pertise. ,, Ren Zobel and former Attorney General Avrum Gross
and his assistant Susan Burke. All three Attorneys gave
freely and constructively their opinions and guidance 1in
how they felt we should approach this matter. It was very
unusual, but invaluable to obtain the perspectives of three
persons who only recently had argued both sides of a major
case before the U.S. Supreme Court and more so since that
decision centered largly around the use of Durational Res—
idence as a requirement for disbursement of millions of
dollars to the Alaska public. Surely their input would be
relevant . It was!!!!

Input from the general uublic was seen as a necessity,
and given the timeline, we chose to develop a printed set
of Questionaires and limit the mailing to select persons
and groups who had a vested interest in major programs under
study due to the residence question. Those questionaires
should be returning over the next lew weeks and will serve
the Committee as they deliberate this study.

With the aid of Attorney Susan Burke, we hope to oresent
a full picture of what the problem 1is, what needs fixing,
what should be left alone and hopefully will leave a guide
for future Lawmakers to use in determining how to employ
the use of DURATIONAL RESIDENCE as a requirement in a manner
that should minimize litigation and comply with the U.S.
Constitution.



INTRODUCTION

The use of durational residence as a requirement 1in
Alaska Statutes have been found in 53 separate authorities.
Durational residence exists 1in Statutes pertaining to HOLDING
PUBLIC OFFICE, NUMEROUS LOAN PROGRAMS, SOME REGULATORY AND
ADVISORY BOARDS AND COMMISSIONS, FOR SOME OCCUPATION/D LIC—
ENSES, TO VOTE IN ALASKA, TO OBTAIN A RESIDENT FISHING AND
HUNTING LICENSE, TO SELL ALCOHOLIC BEVERAGES, TO OBTAIN AND
GAIN PREFERANCE FOR LOW COST HOUSING, TO PARTICIPATE IN LAND
LOTTERIES, TO RECIEVE PARTIAL FORGIVENESS OF DEBT OWED THE
STATE FOR LOANS ON LAND PURCHASED AND STUDENT AID GIVEN, TO
OBTAIN RESIDENCE IN ONE OF THE FIVE PIONEERS®" HOMES AND TO
RECIEVE THE LONGEVITY BONUS AND. FINALLY THE DIVIDEND FROM
THE PERMANENT FUND EARNINGS.

Length of residence used throughout the Statutes vary
from 30 days to 30 years. Benefits authorized by these laws
represent millions of dollars and affect the lives of thous—
ands of Alaskasl citizens. For this reason alone, it is right
to give them careful scrutiny.

When the notorious ZOBEL v WILLIAMS U.S. Supreme Court

decision came down last June 14, 1982, many doubts surfaced
over the fate of other state Statutes that used durational
residence as a prime requirement.
- The House State Affairs Committee has been given the
task to review all such Statutes and to recommend changes
that are needed to reduce or minimize the states potential
liability in these residence based matters.

Chairman Abood has contracted for the services of this
consultant to assist the Committee determine what Statutes
use durational residence, to develop a methodology to use as
a measure of each statute against the U.S. Constitution and
to recommend action required to bring the.laws in conform—
ance with the Constitution of the United States of America.

Attorney Susan Burke has been hired under separate
contract to prepare a draft bill on Bona Fide Residence.

The work of attorney Burke 1is to be coordinated with this
consultant and should compliment my findings.

The report that follows will attemp to satisfy the above
obligations.



EXECUTIVE SUMMARY

TASK: The task of this report vas to determine the
extent of use in Alaska Statutes and Executive
policy of DURATIONAL RESIDENCE as a requirement.

To search all availiable pertinent court documents
and legal briefs that centered around length of
residence requirements to develop CRITERIA that
could be applied to existing and future Statutes
to make them Constitutional, or as nearly so as
possible.

To report the findings tc the Chairman, House State
Affairs Committee in a "Plain Language Format™ and
to recommend action deemed necessary by this study.

PENDING LITIGATION: \<e need be aware that three directly
related lav suits are nov in the courts and involve
the State as defendants or have other 1indirect
affect. All three cases involve DURATIONAL RESIDENCE
REQUIREMENTS and are mentioned here to alert the
Committee that they may wish to abstain from comment
or action pending the outcome 1in the courts...

LJTIGATION
ANDRESS v BAXTER: Alaska District Court No. A82-307civil

Judith Andress challanges the two year durational
requirement in the application for Student Loans
(AS 14.40.765(b) and the selection criteria for
applicants that pro des Priority to applicants
based on the numbr . of continuous years residency in
Alaska. (AS 14.40.767(a)(2)
Status - Pendino

GJLMAN v MAR"i. N: Alaska Supreme Court No. 5937

The State has submitted a Supplemental Brief
of Amicus Curiae and the outcome will be seen as a
ruling on parallel land distribution plans operated
by the State. The suit involves a challange to a
Kenai Borough land disposal program. It would
affect the State land lottery program (AS38.05.058)
the one year residence provision to qualify for
the lottery (AS 38.05.057) and the discount of 5%
in price for every year of residency up to 50%. (AS
38.05.058)
Status -Pends. Results expected any time now!!l

VEST v SCHAFER: Superior Court No. 1JU-82-1103 civil

This suit challanged the 25 year, pre-statehood



CONSTI

residence requirement in the Alaska Longevity Bonus
program.

Stctus - Court action consummated in a settlement

ag .eement that Stayed all actions and proceedings
through and including the date of ADJOURNMENT of

the first regular session of the 13th ALASKA
LEGISLATURE or JUNE 30th, 1983 whichever comes first.

In this agreement the court ordered the Leg-
lative Council to use its best efforts to secure
enactment of legislation that would in effect open
the program to all bona fide residents of one year
during this session.

TUTIONAL TEST (MEASUREMENTS): The development of
standards or measurement tests that could -logically
be applied to present and future Statutes where a
DURATIONAL RESIDENCE REQUIREMENT 1is to be used, has
been the most difficult task of this study.

The question "What is a resident™ has obvious—
ly never been established before at least in Alaska.
Durations of residency run from 30 days to 30 years,
and 1 could find little relationship to the Purpose
of the Statute 1in many cases..

As a Layman (Non-Attorney) I have sought the
councel of several attorneys; 1including Legislative
Legal Councel and have been informed repeatedly that
it is impossible to set forth a defination of what
constitutes a BONA FIDE RESIDENT that would satisfy
the many complex applications found in the Statutes,
and would bear up under test of the Constitution of
the the United States of America.

One look at the U.S. Constitution, specifically
the XIVth Amendment that is most used in determining
acceptance or rejection of a residence requirement
may tell us what the authors intended but not what
a RESIDENT 1is. To determine this we have to go to
a library of Court documents for the interpretations
handed down over the years by the High court Justices.

I concur with the Attorney General in that we
must make some effort at establishing the Bona Fides
of residency. To accomplish this, | have recommend-
and the Chairman has concurred that Juneau Attorney
Susan Burke be hired to prepare a Draft Bill on
Bona Fides of Residence and present same to the Leg—
islature for their consideration.

Because of the complexity of developing any
uniform standards, | have penned by findings and
reasoning in separate form, attached as Appendix B.



D. RECOMMENDED ACTIONS: Mr. Chairman, | am recommending you
consider the following actions: All references are
related to the master list included in this report.

That list was prepared by someone (its unsigned)
in the office of the Attorney General and has been
used extensively throughout this study. The comments
of that Office will be useful and for this reason, |
have included the origional list provided as an
Attachment.

DURATIONAL RESIDENCE REQUIREMENTS

ACTIONS. ..

1. PUBLIC OFFICERS (A)

FINDINGS: That substantial reason exists to justify the
use of longer terms of residence in determining
qualifications to hold major Public Office.

RECOMMENDATIONS: Take no action, the Statutes and Const—
itutional ref".-rences are likely in compliance
with the U.S. Constitution..

2. BOARDS AND COMMISSIONS (B)

FINDINGS: That the durations currently used wfre inconsist-
ant with the Purpose stated in seve al of these
Statutes, and serve no valid public interest.
Further that any duration beyond one year could
be challanged and may be found invalid.

RECOMMENDATIONS: That you consider repealing the existing
durational residence requirements in all of these
laws and substitute the Bona Fide residence req—
uired to be prepared by Attorney Susan Burke.
That the Statutes be amended to require Bona
Fide residence and a reasonable number of years
experience 1in the two laws relating to the Board
of Registration for Architects, Engineers and
Land Surveyors and the Guides Licensing and
Control Board. Some exceptional experience appears
useful and defensible.

3. OCCUPATIONAL LICENSES (C)

FINDINGS: That the courts have already struck down the use
of any duration of residence as a requirement-
( NOLL v BAR ASSOCIATION) for the attorneys
license; and only simple residence is permitted.
A thorough review of the records indicate little
tolerance by the courts for the use of any length
of residence that might bar the employment of ones
occupational skill between the several states..
RECOMMENDATIONS: That Statutory authority listed in 1 thru

8 be amended to repeal the present residence
requirements and substitute "™ Simple Residence".



Susan Burke should be able to define Simple
Residence™ to use in this case and others | will
recommend.

For OTHER LICENSES listed under this catagory,
such as the ALCOHOLIC BEVERAGE LICENSE AND THE
RESIDENT FISH AND GAME LICENSE I recommend you
repeal the present durational residence require—
ments and substitute as follows: For the Alcohol
License- replace- with simple residence. There
appears to be no reason for duration in the

state except to serve as a Bar to the license.
For the Resident Fish and Game license,- 1
recommend you substitute Bona Fide Residence.

4. PUBLIC RIGHTS AN,; BENEFITS (D)

FINDINGS:

That the 30 day requirement to vote in Alaska
is probably constitutional and should stand.

That the one year requirement for the other

5 programs appear excessive, especially the

LOW COST HOUSING PREFERANCE which the courts -
would Ilikely construe as a "BASIC NECESSITY OF
LIFE" wherein no durational residence has been
permitted in the courts.

RECOMMENDATIONS: That no change is necessary for AS 15.05.010.

Unless you want to substitute simple residence,
and require 30 days to handle the registration
process.

That the other lav/s be modified to simple res—
idence.

That the Legislature consider repealing AS 43.26.
095(b)(3) and AS 16.35.130 ( INDUSTRIAL INCEN-—
TIVE TAX CREDIT AND BOUNTIES FOR CERTAIN ANIMALS)
neither of thes s programs have been active for
years.

5. LAND DISPOSAL PROGRAMS (E)

FINDINGS:

The Stare is currently before the courts along-—
side the Kenai Peninsula Boro on this matter

and probably should make no changes pending
settlement.

RECOMMENDATIONS: That your committee take no action

until the court decision iIs in hand.

6. SPECIAL OLD AGE PROGRAMS (F)

FINDINGS:

The greatest problem with durational residence
before the Legislature rests with the twin
Pioneers®™ programs: the ALASKA LONGEVITY BONUS
PROGRAM AND THE PIONEERS® HOME PROGRAM.

The settlement reached last August 25, 1982 is



a mandate for the Legislature to take corrective
action or the Courts will. Clearly with regards
to the ALB the 25 year durational residence with
the requirement that it commence before State—
hood 1is lost. A one year duration of residence
appears to be an acceptable replacement.

With regards to the PIONEERS®" HONE PROGRAM, I
concur with the opinion rendered by former
Attorney General Wilson Condon that the program
is probably defensible with its unique 15 year
residency requirement. It is not established as
a welfare heme and it does not deny anyone need—
ing such care from recieving it thru other prog-—
rams offered by the state.

Fifteen years 1is reasonable to use as a measure
of attachment to the state by citizens who must
be 65 years old and the average age of which 1is
82 years old. The Homes are just that Homes for
elderly Alaskans who would likely be forced to
leave their state were it not for the Pioneers®
Home. Certainly a measure of attchment and AlIl —
egiance for these catagory folks would not be
met with a simple one or two year requirement.
The last 15 years before one has to face this
go or no go decision is a bona fide measure.

I have found that the SPECIAL ASSESSMENT AND

FISHING LICENSE EXEMPTIONS ARE probably hot well

founded and would not stand up under a test.
RECOMMENDATIONSs That you call for the repeal of the 25

year ,Pre-Statehood eligibility requirements

and substitute the Bona Fide residence requirement

in Susan Burkes Bill draft.
That the Legislature consider carefully the future

of this important program. |1 believe there may be
other FUNDING SCENARIOS beyond those 10 listed 1in
Jon Tillinghasts report to the Senate Judiciary
Committee. I have 1ideas that may aid in finding
a good long term solution. Though it falls out—
side the terms of my contract, 1 would be pleased
to work with whatever body 1is designated to
handle this problem and opportunity.

I recommend no immediate changes to the PIONEERS™
HOME program. Rather we need to develop a fall
back plan in case it suffers from some action

by the courts similiar to the ALB.

That the ASSESSMENT AND FISHING LICENSE exemptions
be determined by Bona Fide Residence requirements
being developed by Susan Clark.



7. LOAN AND GRANT PROGRAMS (6G)

FINDINGS: That there is a great deal of inconsistancy
in we established requirements for residency in
these 41 programs. That many programs require no
residency, that one even states that it is open
to Nonresidents and that | was not able to find
documentation to affirm the jJjustification for
many of these varying durations of residence.

That the STUDENT LOAN PROGRAM is pending 1in
ANDRESS v BAXTER and should be left alone until
the court®™ are done vith the case. However |1
will pr-Ta.nt a separate paper on these issues
as relate to the forgivness clause and applic—
ation of the low interest provisions. This will
be outside of this report.

That THE FISHING LOAN PROGRAMS now probably re—
quire excessive, non- lefensible durations of
residence, but that the one year Bona Fide
residence requirement may not provide adequate
measure of these MIGRATORY applicants. I tend
to agree with the Director of Legislative Legal
Council, that a more rational duration would be
two years.

That programs listed in No. 4,5,6,7,8 and 10

will likely be best served to use the Bona Fide
Residence Requirement. That residence require—
ments for REFUND OF POLITICAL CONTRIBUTION AND
CHILD CARE EXPENSES most likely fall in SIMPLE
RESIDENCE requirement, since they fall under the
catagory of POLITICAL RIGHTS AND BASIC NECESSITIES
OF LIFE, and the courts do not support durational
residency in these matters..

RECOMMENDATIONS: 1. That no action be taken on the Student

Loan programs until the courts conclude.

2. That you consider repealing the present
5 year residence requirements in the Fisheries
Loan programs and substitute a 2 year residence
requirement.

3. That you consider applying a Bona Fide
requirement for all other loan programs as a
normal course of action, except where the progranm
relates to "Basic Necessities”™ or"Political Rights".



CLOSING STATEMENT

In closing Mr. Chairman, permit me to say that 1 am
prepared to work with Ms Burke, your staff or any other body
you wish me to in preparing the Legislation you wish to
present. I am availiable for hearings or other meetings you
desire me to atcend.

I have gathered volumes of court record, statistical
informatijn and other corrospondence which I will tender to
you with this report.. | have enjoyed working with you and
believe you will do future Legislators a favor by guiding
them in these matters, by way of this report.

Respectfully Submitted

William R. Hudson
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DURATIONAL RESIDENCE REQUIREMENT

list constitutes a complete
DURATIONAL RESIDENCE REQUIREMENTS set by

STATEMENT: The following
of all
state law.

TITLE DURATION
GOVERNOR 7yr
LT GOVERNOR 7yr
LEGISLATOR 3yr
SUP. COURT JUSTICE 5yr
COURT OF APPEALS JUDGE 5yr
SUP. COURT JUDGE 5yr
DIST. COURT JUDGE Syr .
MAGISTRATE 6mo
OMBUDSMAN 3yr
BOROUGH MAYOR to 3yr
BOROUGH ASSEMBLYMAN to 3yr
Cl'ijl MAYOR to 3yr
CITY COUNCIL to 3yr
MUNI CHARTER COMM. 3yr
BOARD OF ED MEMBER 3yr

BOARDS AND COMMISSIONS
RURAL AFF. COMM. 5yr
BOARD OF FISHERIES lyr
BOARD OF GAME lyr
JUDICIAL QUAL. COMM. 10yr practice
in Alaska
MUNI BOND BANK AUTH 30 days
PERSONNEL BOARD .30 days
ALASKA POWER AUTH. 30 days
PUBLIC ACCOUNTING BD 1 yr
BD OF CHIROPRACTIC EXAM. 2 yr
BD OF DENTAL EXAMINERS 5 yr
BD OF REGIS. FOR ARCHIT., 3 yr
ENGINEERS/ AND LAND SUR-—
VEYORS
GUIDE LIC.&CONTROL BD. 10 yr
BD OF PHARMACY 3 yr pract. 1in
Alaska

BD OF OPTOMETRY EXAM. 3 yr

8.

BD OF VET.

EXAMINERS

5yr practice in
Alaska

listing

AUTHORITY

AK CONST.art.
AK ST.,art.
AK art.
AS 070
AS 040
AS 090
AS 160(a)
AS 160(b)
AS 030

AS 130(b)
AS 050

AS 250(a)
AS 200(b)

AS 010

AS 075

I11,ss
I11,ss
11,ss2

AS
AS
AS
AS
"AS
AK

44 .19.
16.05.
16.05.
16.05.
16.05.
CONST.

102
221
940
221
940
ART. IV ss

AS
AS
AS

44 .85.
39.25.
44 _83.

030
060
020

AS
AS
AS
AS

08.
08.20.
08". 36.
08.48.

04.020
020
010

031

AS
AS

08.
08.

54.
80.

010
010

AS
AS

08.
08.

72.
98.

040
010



DURATIONAL RESIDENCE REQUIREMENT

TITLE

LICENSES

OCCUPATIONAL:

/ PUBLIC ACCOUNTANT

ATTORNEY

COLLECTION AGENCIES

MORTICIANS

GUIDES
Master

o w NN
P

Registered
Class A Asst.
Assistant
Transporter

6. JUNK DEALER, ETC.

7. REAL EST.
SALESMEN

8. INSUR. BROKERS, AGENTS &
SOT"CITORS

BROKERS AND

OTHER LICENSES

1. -ALCOHOLIC BEVERAGE LIC.
2. RES. FISH AND GAME LIC.

PUBLIC RIGHTS AND BENEFITS

GENERAL:

LAND

1. VOTING

2. ANNULMENT OF MARRAIGE
3. LO COST HOUSING PREF.
VOCATIONAL SUB. PROG.

INDUST. INCENT. TAX CRED.
BOUNTIES FOR CERT. ANIM.

oHol

DISPOSAL PROGRAMS

1. BY LOTTERY
2. PRICE DISCOUNT PROG.

3. HOMESITE ENTRY PROG.

4. REMOTE PARCEL LEASING

(CONT.)

DURATION AUTHORITY
lyr AS 08.04
Residence Bar Rule
lyr AS 08.24.
lyr in state appren,.AS 08.42.
Residence plus 10 AS 08.54.

hunt exp.

Resident AS 08.54.

20 yr exp. 1in dist. AS 08.54.

Resident AS 08.54.

Resident AS 08.54.

Resident defined AS 08.60.

but not required

Resident AS 08.88.

1 yr AS 21.27.
AS 21.06.
AS 21.27.

1 yr AS 04.11.

12 consec. mp. AS 16.05.

30 days AS 15.05.
AK CONST.
sec. .

1 yr AS 09.55.

1 yr AS 18.55.
AS 18.55

1 yr AS 39.25.

% of one yr res. AS 43.26

lyr abode 1in game AS 16.35.

unit, plus cont.

maintained res. in

Alaska

lyr AS 38.05.

5% disc.per year of AS 38.05.

residence

3yr or 20yr earlier AS 38.08.

Prior, to longest res. AS 38.

1 yr AS 38.08.

280

5(1)(a)
110
110

100
110
120

140
142

030
171
090

250
220

390
940

010
art.V

130

330

.470(4)

155(9)

.095(b) (3)

130

057(b) (2)
058

030(a)(2)
08.040(b)
077(i)(2)



DURATIONAL RESIDENCE REQUIREMENT

TITLE
SPECIAL OLD AGE PROGRAMS

1. LONGEVITY BONUS (ALB)

2. PIONEERS®"™ HOMES
3. SR CIT. SPEC. ASSESSMENT
EXEMPTION

4. FISHING LIC. EXEMPTION

GRANT PROGRAMS

FISHERMAN NOTE AND MORTGAGE
2. CgMMERCIAL FISHING LOAN

3. LIMITED ENTRY PERMIT LOAN
4. AGRIC. S, FISHING (CFAB)

5. AHFC VETS 1% rate reduc.
6. VETERANS LOANS

7. MINING BUSINESS LOANS

8. MEMORIAL SCHOLARSHIP

STUDENT LOAN PROGRAM

ELIGIBILITY TO APPLY

FORGIVNESS ( 1/10 OFF FOR
EACH YR OF RESID. AFTER
COMPLETING EDUC. MAX.
50 PERCENT FORGIVEN__

DURATION

25yrs, with res.

est.

15 yrs immed.
application,
yrs cumulative

PREFERANCE (SYSTEM OF GIVING

PRIORITY OF AWARDING)

10. AK EDUC. INCENTIVE GRANT
11. CHILD CARE EXPENSE REFUND
12. POLITICAL CAMP. CONTRIB. CR.

pre statehood

before AS 47.25.020(a)
or 30

(CONT*D)
AUTHORITY

AS 38.08.030(a)(2)

AS 47.25.035

12 mo. AS 29.63.065(d) (1)
30 yr. total res. AS 16.05.400
5 yr AS 16.10.680(a)
5 yr AS 16.10.310 (&
5 yr AS 44.81.220(Ca) (20)
1 yr POLICY REQUIREMENT
1 yr AS 18.56.101
5 yr AS 26.15.130(1)
Residency and 5yr AS 27.09.020
mining experience in
Alaska
No dur. resid. rqd.AS 14.40.825(e)
one fTifth of loan
forgiven for each
yi emp. 1in spec, field.
2 yrs AS 14.40.765(b)

AS 14.40.763(i)
IPoint-2-5yr res. AS 14.40.767

2Point-5-10 years

3Point-10 plus yr.

2 yrs

30 days
30 days

APPLIC. FORM

FORM DR60O
FORM DR60O



Admin.
Admin.
Admin.
Admin.
Admin.
J.T.
J.r
J.T.
J.T.
J.T.

JON K. TILLINGHAST REPORT DATED MARCH 8, 1983.

ALTERNATIVES SUBMITTED:

1. Expand the Alaska Longevity Bonus Program to include
all elderly Alaskans with one-year®s residency.

2. Phase out the Alaska Longevity Bonus Program by
gradually reducing benefits.

3. Phase out the Alaska Longevity Bonus Program by grad-—

ually reducing benefits,

while contemporaneously raising

the eligibility limits for general state assistance.

4. Providing a minimal base payment under the Alaska
Longevity Bonus Program based solely on one-years res—

idency, with supplemental
need.

payments made on the basis of

5. Phase out the Alaska Longevity Bonus Program by in—

creasing the age eligibil

6. Create an annuity plan
sisting of Permanent Fund

ity each year.

, with the annuity corpus con-—

Distributions. This option

would necessitate a transition program for those persons -~

40 years and older.

7. Fund fhe Alaska Longevity Bonus Program through a "Pay
as you go" social security system, funded by approximately
25% of the existing permanent fund distribution distributions.

8. Replacing the Alaska Longevity Bonus Program with a
comprehensive nealth insurance program for elderly Alaskans.

9. Condition eligibility

for a longevity bonus upon a

demonstration of hardship which would be suffered by being

unable to continue Alaska

residency

10. Open the Alaska Longevity Bonus Program to all one-

year residents, and termi
recipients a grandfather

nate the program- giving Fy84
right to continued bonuses.



U.S. SUPREME COURT REPORTS

listributes income derived from its nnlu-
al resources to the adult citizens of the
talc in varying amounts, hased on the
ength of each “citizen's residency, does
lot involve the kind of discrimination
vhich the privileges and immunities
inuse of the United States Constitution
Art 1V, 82, cl 1) was-designed to prc-
ent, that clause being designed to in-
ure to a citizen of one state who ven-
ures into another state the same privi-
egces which the citizens of tho second
Jlate enjoy.

Minstitutional Law §31G— equal pro-
tection — unequal distribution of
benefits — seruling .

3- When a slate distributes benefits

Jiiequully, the distinctions it makes are

iubject fo scrutiny under the equal pro-

tection clause of tho Fourteenth Amend-
ment; generally, u Inw will survive thut
scrutiny if the distinction it mukcs ra-
tionally furthers n.Ieglltlma.te Elate pur-

P_ose,_hut some particularly invidious dis-

inctions are subject to ‘more rigorous

scrutiny.

Constitutional Lnw §320 — equal pro-

72LEd 2

tection — right to travel — resi-
dency requirements
43, 4b. The right lo travel protects
Berspns against the erection of actual
arriers to interstate movement and,
when applied to residency requirements,
grgtects. new residents of a state from
eing disadvantaged because of their re-
cent mlg_ratlon or from otherwise being
treated differently frcm longer-term resi-
dents; in renlilv, right to travel analysis
refers to little more than a particular
application r'equal protection analysis.

Statutes §38.5 — invalidation of por-
tion of statute — effect on valid-
ity of whole statute

5. Invalidation of a portion of n statute

does not necessarily render the whole
invalid unless it is evident that the legis-
lature would not hnvc enncted the legis-
lation without the invalid portion; the
United States Supreme Court need not
speculate as to the intent of a state
legislature where the Ie_glsl_atlon ex-
press’y provides that invalidation of any
portllodc of the statute renders the whole
invnlid.

SYLLABUS BY REPORTER OF DECISIONS

After Alaska amended its Constitution
to establish a Permanent Fund into
which the State must deposit at least
25% of its mineral income each year, the
state legislature in 1980 enacted a divi-
dend pro?ram lo distribute annually a
portion of the Fund's earnings directly
to the Sulo's adult residents. Under the
plan, each adult resident receives ono
dividend unit for each Kear of residency
subsequent to 1950, the first year of
Aluska's statehood. Apgellants, residents
of Alaska ninco 197H, brought an action
in on Alaska state court challenging tho
statutory dividend distribution plan ns
violative of, Inter alia, their right to
equal piolci'llun guaninlees. Tim trial
court granted summary Judgment in np-
pedant's favor, hut the Alaska .Supremo
lon it reversed and upheld the statute.

Held: The Alaska dividend distribution
plan violates the guoi'antees of the

Equal Protection Clnuse of the Four-
teenth Amendment. _

d(u) Rather than imposing any thresh-
old "waiting P_erlod or entitlement to
dividend benefits or establishing u tesi of
bona tides of state residence, the divi-
dend statute creates fixed, permanent
distinctions between nn ever-increasing
number of classes of concededly bona
fide residents bused on how long thsy
have lived in tho State. Sosnn v. lowa,
419 US 393, 42 L Ed 2d 532, 95 S Ct 553;
Maoinorinl Hospital v Maricopa Count%,
415 US 250, 39 I, Ed 2d 30G, % S Ct
107G, Dunn v Dlumstein, 405 US 330, 31
L Ed 2d 274, 92 S CI 995; uml Shapiro v
Thompson, 304 US 018, 22 h Ed 2d GO0,
89 S Cl 1322, distinguished. When a
state distributes benefits unequally, the

distinctions it makes are subject to scru-

tiny under tho Equal Protection Clause,
and generally a law will survive timl

ZOBEL v WILLIAMS

72 L Ed 2d 672

scrutln?/ if the distinctions rationally fur-
ther a legitimate state Rurpose.

. Alaska has ]
interests that are rationally served by
the distinctions it makes Detween citi-
zens who established residence before
1959 nnd those who have become resi-
dents since then, Neither the State’s
claimed interest in creating a financial
incentive lor individuals to establish nnd
maintain residence in Alaska nor its
claimed interest in_assuring Erudent
management of the Permanent Fund is

‘rationally related to such distinctions.

And tlv’ Slate’s interest in rewarding
citizens for past contributions is not a
legitimate state purpose. Alaska's rea-

own no valid stateand services according to

soning could open the door to state ap-
portionment of other rlqhts, benefits,
) length of resi-
dency, and would permit the stales to
divide citizens into expanding numbers
of ?ermanent classes. Such™ a result
would bo clearly impermissible.
G19 P2d 448, reversed and remanded.
Burger, C. J., delivered the opinion of
the Court, in which Brennan, White,
Marshall, Blackman, Powell, and Slo-
was, JJ., joined. Brennan, 1 filed a
concurring “opinjon, in which Marshall,
Blackmun, “and Powell, ,J.J, joined.
0'Connar, J., filed an opinion ci nrurring
in the judgment. HHiiuiuist, <. lile<| a
dissenting opinion.

APPEARANCES OF COUNSEL
Mark A. Sandberg argued the cause for apf)ellants.

Avrum M. Gross argued the cause for appe

|ees.

OPINION OF THE COURT

Chief  Justic Burﬂer delivered
¢he opinion 0" the Court.

[1a] The question presented on
thjs agpeal IS, whether a statytory
scheme hy which a State distriputes
income derived from its, natural re-
sources to the adult citizens of the
Slrtlo in varying umounl-s, based on
tho length “of “each citizen's resi-
dence, Violates the equal protection
rl(rzhts of newer stole citizens. The
Aflaska Supreme Court sustained the
constitutionality of the statute. Wil-
liams v Zobel, 619 P2d <tB (Alaska
1980). We noted probnhlc jurisdic-
tion "nnd stayed the distribution of
dividend funds, -1 US 908 i V\)
6/ L Ed 2d 331 101 S Ct 1314 We
reverse.

|
The 197 discover o{ I rge oll
and 1 fin*

reserves on state-owrie 1
Prudhqe aW area o ,lﬂ\as resjt Iled
mawmd(? totln—Satée. he ale
which had a_total bu ?,Iet of ‘M
million In" 1960, before flie oif [1-ve
mies began. to Ikw Into the “Lite

oders, received $3.7 billion in petm
?eum reVenues durlng| tlhe q!>g\ p|ISEIEJ
ear.]]Thlf Income will continue, ,H
ostf Ikely grow for some gl .in

the future. ecoqmzm t ?t 1S min-
?ral resgrves, though. large, ate
n]te and Hint the. n Utlﬂ? Income
will not continue in ern.—:ug]t\, *
Stale too t? S 10 ass r% that ls
current goo riune will brin Ing
b 0 accomplis hlIJ

r nefits.
Aal%%%a In J976 adopted @ const
tiona

amendment estanlishing Iﬁle

Alaska Dopnr!ment of Revenue, Revenue Fund In (he IVmwiueoi Fund in tl.r ISU

1
Soyrces FY 19HMUH3 (19811 (Includes (leu-
orali Fund unrestrlcteg rgetrolﬂeu%w reven_ue(s,of

>hillion and, petroleum revenues direcily

gposited In tliu Bermimonl d In th
amount of mi?l?on. An mdLljﬂmmI $H>§)

imillion wim Irmmferred from the (ienerii

llsnl yenr.f The IOMI rejem* e i-immifi.d
Alm.kn's mlull population b, lifi, pi-i ,
itn 19101 ml revciim-H nmmml 1o 21 "|m
each mlull resident. Petroleum u-veim-s n-v
amount tn M-l el tin- Si de's Mul e-ge..
menl revenue. lldd
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RONALD M. ZOJ3EL and PATRICIA L. ZOBEL, Appcllunls,

v
THOMAS WILLIAMS, Commissioner of Revenue, and ALASKA

— US—,72L Ed 20 672,102 S Ct —
[No. 80-1146]
Argue 1 October 7,1981. Decided June 14,1982,

lecision: Alaska statute distributing. income derived from Ttates natural
resources tq state’s citjzens.in varylnq amounts baised on length of eac
citizen's residency, hela to violate equnl protection clause.

SUMMARY

Iﬁk adopted a constltutlonal amendment estabhshlng a |nd |nto
vhic h ta must de osIt ut least 25 gercendo its mineral %ac
fear. The Alas eOgHs ﬁture enacted a divigend r |str| t]
annua a ot |on und’s earnings directl e states adu

eesigents. Under t each citizen ears 0 a e or older wo
ECilIVEO e divi eng U |t?or en hyear of restﬁen%%ubsg quent to the

irs gea[ 0 stute ood Pl |an3 esidents o a since 1978, hrought
sun ? th ividend distri utlon R]an Tho Superior Court (Lor
Maskn’s T udicial District granted sum

aré melt in uvora
JUINGITTS, holdlng that tho plan Violnted the ng ts ofInt rstaée tr%v?
jqunl " protection.” The S upreme Court of Alaska reversed and upne

i
statute (619 P2d 418).

On amoeal the United States Sugreme Court reversed and remunded. [n
in OE on by Buuueh, Ch. J., |0Ine hk nnan, White, Marshall,
II'ac mun Powell,,a]nd tevens JJ |twas heId thaf the Alaska dividend

Jist ibutioi plan Violated tho rotectign clause of the Fourteenth
|me1nttjmont IDslncet he stale ad? %H no vaﬂg Ctate Interests which were

rationally . served by the ttncto |t nmdo between citizens. who eafub-
|shed rméency be¥ore 1 trhose VQ/ho have become residents since

hen.

lInknnan, J., joined by Maiikiiaii, Biackmun, and Poweii, JJ., con
ame

ZOBEL v WILLIAMS

72 L va) 2d 672

?urred expressing the view that the right to trnvel— ?r mgr%preuse '&/ Ee
ederal inferest I frFe Interstate nH raHon —Was, aftecte laska
divi end istriution law, and that thiS threat to free Interstate migration
provided nn mdependent rations’e for holding that Inw unconstitutional.

iONNon é)ncurred in the jud ment ex ressm% the view that the
Alaska law ‘shquld be measured a a| st th e principl Ifmentmg the
anneqes and |mmun|t|es clausﬁ his.analysis su les a néeded
peluonrdgpll%nongr many of the "right to trave claims scussed In"the court’s

. RKHNQquisT, J,, d| e ted, exrn ssin ne view that the AIaska dIStrIbUtlﬁn
?c eme was ratlonag ased. nnd tha e Fourteenth Amendment gives t
ederal courts no Rwer to |mgPse upon the states their view o what
constitutes wise economic or social policy.

HEADNOTES

Classified to U.S. Supreme Court Digest, Lawyers’ Edition
Constitutional Law §320 — equal pro- who have become residents since then,
tcction —  benefits based and where the only apparent jUStIerS—
length of residency tion for the retrospective nsp'ct of the
In-lc. A state statute by which a state program, favoring establish-", residents
distributes income derived from its nntu- over new residents, is t_ *.<tutionally
ral resources to the adult citizens of the unacceptable, the state’s objective to re-
state in varying nmounK based on the ward citizens fm past contributions not
length of ench citizen’s residency, vio- being a legitimate state purpose, IUil.n-
lates the equal protection clause of the quist. J., dissented from this holdlng
Fourteenth Amendment, where the state
lum shown no valid stale interests which ~ Constitutional Law $.149 — privileges
arc rutionnlly served by the distinction it and Immunities — benefits based
makes between citizens who established on length of residency
residency before a certain year and those 2ii, lib. A'stale statute by which a slate

TOTAL CLIENT-SEItVICE LIBRARY - REFERENCES

16A Am Jur 2d, Constitutional Law §773
USCS, Constitution, 14th Amendment
US L Ed Digest, Constitutional Law § 326

Efd Index to nno Domicil or Resilience; Equal Protection
"of the Laws; rave

ALR Quick Index, Equal Protection of Law: Travel

Federal Quick Index, D(imICI| nnd Residence; Equal Protec-
tion of the Laws; Trave

ANNOTATION REFERENCE
Federal constitutional right of Interstate travel. 27 L IM IM S62
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Per anent  Fund r]to which tiig
¢ meat deposit u Ieast 25% of

Aj m|n B%S'[ n ome ea’g%myﬁr

men ment r#)roh |ts the ature

ropriatin rincl-

pch gu §ermrts ase of s

und earnrng r general gov-
ernmenta PUrpOSES.

In 1980, the legislature enacted a
d'vr en%&) Rraan érstrd ute annu-
tro th sefrrnrngs

ect to th St te™ adult . resi
ents Under the pa . ach citizen
}/(e ao aeor 0 ﬁ' recerves one
v unit’ for each year of resi-
ency ubsequent to 1959, the frrs(s
state ood Tho tatute fixe

Lyl ofeh hend i

air resident thu recedve one
Ere n resident of

'] a since it _became a State in
1 oupd eceive 21 unjts, or

ey
VYre income of th)e P rmgnent Igunrq
and the amount of that income the

[kt S e
or

%sca ear dividend VY]I
r]g%l our times as large as that
peIIor s ref]rde}r]tts of Alaska
Sh []8 (trssrtrn1980
al engrng the dividend distribution
2. The infusion of Permanent Fund earn-
ings into state genera) revenues nlso led the
Alaska legislature to enact a statute giving
residents n one-third exemption from stnlu
income taxes for euch year of residence; this
operated to exempt entirely nnyouu with
three or more years of residency. Tho Alaskn
Supreme Court, again liy a :1-2 vote, held that
this statute violated the State Constitution's

equal protection clause. Williams v Zobel, C19
P2il 422 (Alas liIBO), Chief Justice Itnhinowitx,

72LEd 2

glan ns violative of their right 3
protectjon quarantees. an
therr co%strtutrona H {10 migrate

res)
h)ere ang ther ateter {0 enr] trew
hts of Alaska crtr enship. an the
eterms s all othc- cltizens of
State. _The Superior Court, for
AIaskas Third Jud cra Drstrrct

arante summahg g ment In Iap

e i il

Inter taée
trave r] equa protectron |-
vided

S preme ourt re-
versed ang uphe? the statute-.1

1b The Alaska dividend distribu-
tlo uitv unlike the dura-
T
prins e

emorra spitn
ount g 856
érg%m Yj g 6%8@1 IPErr]j

20 274 9
nd
608m§958 Cs% ik 83 T oseEc(%s%g
rnvog!ved st W e urr new

resigents .o reside. | ate U
minim Perrocp tﬁ Ee Eﬂrbe

IXe
olertarn Hene ,s avalla

e%ua hasis to all ot er rsr entsl
Iasserte purgose dura-

tional residenc qurrements Was to

the dividend distribution plan, could "be per-
ceived ns u penalty imposed on n person who
chooses to exercise his or her right to move
into Alnskn." 619 P2ri, nt 45H,

1 In tho durnllonnl residency cases, wo
examined slnlo laws which imposed waiting
periods on access to dlvorco courts, Sosnn v
own, supra; eligibility for free nonnmcrgcncy
medical enro, Memorial Hospital v Mnricopa
County, supra; voting rights, Dunn v Illum-

ZOBEL v WILLIAMS
72 L Ed 24 G/2

assyre that onlgl Ipersons who had
established bon Bte residence. re-
%erved rr% ts and Dbenefits provided
or resid

The AI ska st:atute does enr?rt) r(r)n]-
fits: per-
? A"

05 an reso wait(n
P hose S tehkrnegsdrvrdend bF%

sons wi s than ér
residency ure entitled lo s are I
Alnskn  Stat

g%zsdéstrrbutron 0es [ite .statute
Unaorrtetoofessttr?tte Irsesrden‘oleeSt rnﬁa lf]
the Jrvrée #xed

nd statufe creates
ermanent rstrnctr ns between an

ver Increasin or perpetual
classes o? ge %onapr g resi-
ents, bse on ow long they have
een in.the State.

24 ellants established re
deh Jrr< rfasLa two ears%efore éh
rdrvrdend law was asse? IS-
tincaon they complain of is not one

1. Section 4..23.010<bl provides:

"For each year, an individual is eligible to
receive payment of the permanent fund divi-
dends for which he is entitled under this
section if he

(1) is nt least 18 years of age; and

(21 is a state resident during all or part of

the year for which the permanent fund divi-
dend is paid.
The remainder of §43.23.010 establishes the
number of dividend units residents are enti-
tled to receive nnd the method of payment.
Section 43.23.010(0 provides thul u resident
entitled to benefits under subsection Ib) who
wns a resident for less thnn a full year is
untitled to u dividend prorated on the basis of
the number of months of staio residence.

(5. The Alaskn statute does not simply make
(liRtincliunH between ttalivo born Alaskans
uud those who migrate to Alaska from other
states; It es not rrmrnate only ngninHt
those who ave rr rJ P/exercrsed the
travel, ns did the
v Thompson

whrch ho Stale ma ef betwe
those who arrived In rf
he.enactment o the dividen drst
ution law and. those who were res
ents Prror éo its nactm nt
ants Instea engeet
tions made, wrt In the class o
sons w 0 Were resi ents when t
divi en sc eme .was enafte rn
9%) strnctrons appellants at-
ta rncIu e the Pre erence %rve to
Trs ns who were residentS when
Alas a hecame a Stale In, 1959 over
ah those wo have arriyeqd since
eH as we frs the rstrnr:érons
ma ebetween aI er sidents

who seftled PO el rent
Hr)njesl during the %59 fl

is..4a1 When o State distributes
efrts]uneq Ilert t% derstrnctrons rt

ahes ar 0 sgrutiny u
trh ? oJectron Claus fnt
Fourteenth Amendment Genera y

born in the Slate in [I'tfi0. Of com the
native Alaskan I'orn in 1,,(>2 would ul-o0 re-
ceive $10(1 less than the person who io.o-i.! to
the State in IP(i().

[2b] The statute d'>s not involve the kind
of discrimination which the Privileges nod
Immunities Clause of Art. IV was designed to
prevent. That Clause "was designed to insure
to a citizen of State A who ventures into Slate
N thc same privileges which the citizens of
Stale B enjoy." Toomecr v Witsell, 331 11S 33.5,
395. 92 L Ed 140. C(M's ct IIf.R M91lt»i The
Clause is thus not applicable to this case.

0. [4b] 3he Alaska courts considered
whether the dividend distribution law vio-
lated appellants' constitutional right to travel
Tho right to travel and to move liom one
state to another h:t« long lhvii accepted, yet
both the nature ami tie- >i>nice ol IliM tjj
has remained olwcure. SUlt Iunexy,
us 41" —— ——-
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Permanent Fund. into, which the
State must L\wsrt at Ieast 25% of

Itiaskmm%tnlst rnAcgrrme cnyg yera]r
amen ment Proh Its the %rslature

rom ro atrn any o rincl-
E) ?th i gu germtrts Bse of
he fundf earnrngs for general gov-
ernmental purposes

In 1980 the Iegrslature enacted a
,vrden rr%raFnt Erstrarte annu-

ly a portio undsearnrngs
ectly t0 th St te’s adult . resi
ents. “Under the pT each citizen

18 earéo aFe or older receives one
|vden unit for each vear of resi-
ency ubsequent to the frrsé
r 0 state 00d The taéute fixe
¥ each unit at
or { e 1979 f |sca gar: .a one-
ﬁear residens thu Yvoul rece(!ve one
r] lle a resident of
\E}v sr Cerer;te IVecameJ natSState $J|,n
Te vnIuc o? a drvrdenr? unit
var cuch year egen mg on
the rnco e of the Permanent UH
and the amount of that Income t
St]ate nllocutes for other pHrpose}']s.
State now estrmates that t
]rsca ear dividend VY]I Tb
%arly our |fmes as large as that for

IS syit in 1980

peIIant% reirdeﬁs of Alaska
halgen In th 8rvrr§end Istribution
ging
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glan ns violafive of their right t
proter’ ‘on rantees. an
therr constrtu | nal ﬁ t to migrate
ﬁ Alaska sta resh ?c
there an therea e fo enh H
Ights of Alas'.a citizenship. on t
sa e terms s all othc- cltizens of
the State. Sque lor Court, for
AInskns Third  Judjcial Drstrrct
rante summar dru dgment in ap-
| tj fa\]/or Lng thut the Ian
at ?ts of _Interstate
_a]ve ar]d equal’ protection. A qi-
vide érs f&’ reme Court re-
versed and upheld the statute.’

[nlb The AIaska drvr?{ end drsteru-
tlo uite unlike the dura-
t'r%hedreh' e o0 U
42 L Ed 2 5532 95?C 553?19%

Memorra gs%n v Marc%&a

OUH%

Ll b
G Eick

Thompso
600, 898 b 14 (1969). Tosecases
rnv?ved Inws ngch e urre new

esidents to resr r(n tae U
IXe mrnrm erro t rbIe
or certarn ene [s avar

equal basis to nil other r%sr ep

T e asserte purposg of ura-
tional resrdency requirements was to

2. Thu intuition of i'urmmiunt Fund earn-tiio dividend distribution plun, could "be per-

rn[rs rultf blnt enurnl revenues nlito led, the
aska legislature (o cimet U, statute Kiving
residents a mie- thInI exemption from stntd
Income ques far euctg/ear ?f residence; this
operated to exempt éntirely anyone 'with
three or more years of residency, Tim Alnikn
Supreme [kiurl; a?arn hy a 312vote, held that
this statute violated the Slate Constitution's
ergrnl roterftron clause. Williams v Zubel, (110

0435 s B, Chiet ushcy oMot
the.onl Amdrre In the majority In hoth eases
fiioial that the 1ax exemption itlltute, lull nut

7N

ceived ns u ponnlly imposed on n person who
chooses to oxerclsu Ids or her rigid to move
Into AlnHkn," 6J0 PZd, ttl 46H.

I. In tho durntlonnl resiliency cmies, wo
cxnminod sinto Inws which Imposed wuiting
periods on ncceim (o dlvurcu omits, Sosim v
lown, euprn; eligibility for free minemerguncy
medicnl enro, Memorinl HospiUtl v Mnrlcopn
County, auprn; v inn ri|;hts, Dunn v Ilium-
stein, supra; nn ire nwilstnwee, SImpiro v
Thiimpsui), inipv
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assure that onlgl Persons who had
estab |shed bond fide residence. re-
?erve %hts and Dbenefits provided
or resident

The Ala]ska sﬁtute does not im-
Pose any thresho wartrn% eriod on
hose séeking drvrdendb fits; rper-
sons with less than a fu
resrdencg ure entitled to s are In
rr utron Aas a Sint
3.0 ctees the statute
pur ort to estab ish. a test or the
hona fides of state residence. Insfead,
the dividend statute creates fixed,
ermanent drstrnctrons etween an
ver rncreasrng num r of pergetua
classes of concede ona fide resi-
ents, based on ow long they have
een in.the State.

LZ(Q A ﬁ)ellants established resi-
g H aska two years before éhe
Ividena Inw was passeq.. The dis-
tinct’ >n they complain of is not. one

4, Section 43.23.010(b) provides:

"For wtch yvnr, mi individual is eligible to
receive payment of the |n:irninnent fund divi-
dends Tor which he is entitled under Ihis
Hi-i'tiim if he

(1) ia (it. lenst 18 yc.-trs of ago; mid

12) ia n itnto resident during nit or part of

thu year for which tin- peinmnoid fund tlivi-
dond is paid.
The rumninder of $4.1.23.010 ct'ublishes the
numlH-r of dividend units residents ore enti-
tled to receive nnd thu method of pnymont.
Section 43.23.010(f) provid resident
untitled to hoiu-lUs under ﬁﬁﬁrﬁ | (b) who
wns n resident for less thnn it full yenr is
untitled.to it dividend prornted on thu binds of
the Uun burof months of tdnto residence.

15 The Alaska stntnlu does not simplv muke
distinctions bitween wunlive born Alaskans
nnd thoxe who tnlginlo to Alaska from other
statist; tt does not dlsi-rimIlmtlu only against
those who have recently exercised the right to
travel, nil did the statute Involved In Shapiro
v Thompson, supra. Thu Alnsl.n sialuto also
dIHcrinilna..es among long-time- residents nnd
evv.i notivo burn reaidentn. For t-xnmple, n
person barn In Alaska in MH2 would hitvt-

| received $100 lean than toiiiienne wlm wot

hrch e Stale  make betw en
those w 0 arrived In_ Alaska ater
eenactment oft e divider.*I dil. e
ution law and. those who were res

ents PTIOT éO IS enactm nt
ants nséea ene ?p
tions made wit |n t ass 0

sons who were residents when t
divid en sc eme _was enacted
96?? e distinctions adp pellants at
ta rnclude the Preferec grve
rirs ns « 0 Wefe resi ent when
Alaska ecame a tate In, 1 oVer
[ those w ave arrived sjnce
then, a3 we s te |st|nc 10ns
300 betweena ho a |ersr ents
10 seftled In Alaska at fferent
times during the pe-
riod.1

[3,..4a] Whe
benefrts uneq uaI
ect to scrutrn un er

aes ar? Pr tectron lay
Lourte nth Amendment..* éeneralﬁy,

tate distributes
h (frstqnctrjons It

tom in llte F'.-tle in I'HVt. Of eota-e the
imtivu Alnsicnit Unit in 1I'(i2 would nl-u re-
ceive $11X1 less than the pe.-smi who lii.e . ! in
tlie Stnte in 19(H).

[Zb] 'I'he statute tin-s not iuvnlvi- the kind
of diserimiimtiou which (lie Privileges and
Immunities Clouse of Art. IV tvns designed to
prevent. TIml Clause "wits designed to insuri-
to u citizen at Stntu A who ventnreii into St.Ut-
il the snme privileges which the eiti/s-ns id
Slate tgonjoy Toonier v Witm-tl, .131 *'S Jlttfi,

195,92 1, 1st 11(H), 68 s ct 1t=6 191Kl The

Clmiuo is llitls not upplicnble In I1ds com-.

0. [4b] ‘'the Alaska courts iimsideiisl
whether the dividend distribution law vio
luted appcllanU' iim -titulioiuil right to travel
Tin- rigid to travel nml to move liom one
xtnle to nnother It:t» long l-is-n iii-i-epli-il, yet
both the miltire nnd tie- Milltee ol Ilint light
him rt-miiiiieil riluu'iirr, gee .limes v llelmn, -tfi2
US 412,— --— — nnd mi 12 nnd 11, lid I. I'd
2d 118, till S t'I 7i.1l wPintl, Slutpit-i v
ThumpMin, stipin, 3:11 US, at (lifSI 631, 22 I,
Fd 20 O, 8!3 S tl 1322, United Sinlen v
Ouifl, 383 US 718, 757 M I), id 1. I'd 21 21'L
Hit S Ct 117(); iliMit'i St.- nl-o /. I'linree, Three

llujpsn  “gilt-" in It-e t'nnMdtd t*1 11

If, 7
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law. will survive thnt scrutiny. if
\grstmct on. It makes ratrongl
|rt ers a edrtrmate state purgos
artic arlv It.vidious' ¢'istinc-
ons re su é? fc more rrgorous
rutm%/ r% rb chrm that the
strn(c1 rons Alask a aw
‘\H he sub ecte to the h
ofscru In apre to the ra-
ona residen cgrrement In
P Ifo v Thompson, supra nn
Hos Ital'v Marrco(P% Countg
|rn E ﬁte on the terhan
«S0rts thnt the law neF meet
10 mrnrmum ratrona Ity tst In
nX event, If the statutqry seheme
nol ass even the Ininimul test

rORQSC the Stute, we need not
_(ch e)t er any enhanced scru

ny is called for.

A

Thu State advanced nnd tht
Inskn  Supreme . Court accepted
ree purposes justifying the distinc-

tSfll. Nl udililion jo protecting poisons
nst the oroc] |on ot noH B Herg {0 In-
utu movi- mor h e g t to_travel, when
T \ ro |0m¥ Hnlremcutr rotects
egrrrmsof Injo from Imruu ilismlvun-
ecause their. r gnt m ratron or
um ollmrwity rdtrrr <ur«Jent rom
urlr-ton]t residi nfa. In rearrx rght to
nil hrn 0 crs to little more timn n
|r||||nr | |t*/ |0n of eipml rotectr
—os lo ' ravel cases ave Xamined,
-crgm Rrutectb | 1 terms, sInto distinctions
"tween evI\\rXonn ra an onuur—tc | . resi-
nla. See  Menu rinl |ta aricopa
unty, supra; I)n vaIIu Mrin. suprn; Sim-
la v Th mPs N sypra. This case' also In-
i-e.a distincliont la'lwecn residents hused on
k—u Jlimy. [trrrvrl In the Sinto.nnd 15 tliere-
N Hitliject lo eipial protection analysls.

7 TI|| 5 purposes were enumerated In thy

|'th If h dividend
i T o R e [ o}

SLP)to erfr))vrrdgwr? (r)ner?mnAMt Irf%r erFutoqu

[ribuli |un ty. llie taaiple of Ataska uf [It leas
Tk tinn-of tlic nintr's ein tgy Wr'ullll ilerv.-l

5
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ions magde bg the dividen Pro ram:

a) creation. 0f n financlal (nc ntrv
r mdrvrduads to esta Irsﬁ
maintain  resi ene |n Alaska;

encourage Fﬁ ru enlt m na -

ermanent and

ent of the
P ortronme?t of enefrts in. rec-
nrt n of un erned contr utrona

e nn

varro kins, g ﬁ
Intapginle,. w |c resl ents  have

H]encir | glbng dt eir 45vgears of resi-

As the Alas tHorefme Court ap-
garent realiz t e st two state

biectl es cre ai mancraL In-
centive .for.In |vr uals to esta Irsg
nn marntarn Alaska residence, an
assuring [ﬁ)ru dent man%gerﬂent of the
Perman t Fund al the State's
natura dmrnern resources—are
not rationally related to the distinc-
tions Aluska’seeks o make etween

Qewer res
een In t tate srnce 1

g gy o o I

from thu development nml produclioi. of tiio
nuliiriil rexmim-x In-longing to llmm mi Alas-
kans;

(2) to cl - lurngu persons to maintain their
rc'Hidence In Aliihliii nnd to reduce [iopulntion
turnover in the nluto; nnd

(3) lo encourage increased awareness nnd
involvement by thn residents of the stute in
thu nmm'igcnmnt nnd expenditure of the
Alaska poriminent fund (nrt IX, sec 10, sinto
constitution).”

Thus wo need not xpeciilnlc iib to thn oljeC-
lives of thd Iegrslaturg

B. In response to the argument thnt the
objectives of stabilizing populntiim nnd en-
couraging prudent management of tim Permii-
nent Fund und of the Stntu's nuturnl re-
sources did not Justify the npplicutinn uf thu
dividend program lo tim yeurs 1969 to 11)110,
the Alaska Supremo Court mnintnined tlint
the retrospective iiH|Hct of tIm program wns
Justilied by thu objective of rewarding slide
citizens for pnst cimtribulions. 019 )'2d. id
461-462 n 37. See also dissenting opinion of
dustice Diinimd, 919 |:M, 1(19-171.

enés und those w have
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ear of .continue.! A daska residence
g ht give some residents on Incen-
t|v tostay In the stat(e1 n orgder fo
reap, Increased dividend benefits In
the future, the Stute’ mterest IS not

A0 e Y

eir residency during, the 21 years
prior to the en)actmentg Y

DG e orugent mATaLEent
th germa ent Fund aﬁg the
states rFsources sup ort retrospec-
tjve arlgp ication of Its plan to "the
ate of statehood. On this score the
stnte's contention is strarghtforward

"(Als. population increases, ‘.nch
H/ld ahare |n tﬁe ir.come
stream dluted

rncome

must b drvrde eu on
mcreasrngre)gI rtesnubrétlevg o e0-

r wenty ears rom nosv the woud
egulired to share efmanent
un teomfaona f |ta SIS

with rge oBua lon that
Alaska will vg Bg
then the tempt}a |d ou
reat 10, urge t e is ﬁture {0
rovrde mmedrate
Erossr returnon the nv st
men S 0f the per danent fung prin-
cipal, which woul

regurre InVest-
ments In riskier ventures

Williams v Zobcl, supra, 619 P2d, at
J6 The State similarl arques tha(s
eﬂual er capita drstér utee wou

encourage rapacious gevelo ment of
natural “resources. Ibid. Even If we

assume that the state interest is
served by | mcreasm the drvrdend for
cnch year of fsr encv grnnm
with the date o enac ment,
ratronaly serve }/ gran |n
greater dividends n grn
m u(nts to th%se who reside
Alaska durin ears prior to
enactment? ethrnk

The last of the Slate‘s objectives- -
to reward citizens for ast co trrt%u-
tions—alone was relie t[) t
Alaska S upreme Court 0 sunport
he retr%gngectrve a Prcatron 0

law to 1959, However, that ob(j)ectrve
1S n?t a "egrtrmate sate urp se. A
similar "past contribytion

ar
ment wns made and reéecte in S ﬁa—

1 IR ' 6

. eﬁ eIIants argsue further that the

8 assification may
SUStﬁln as an attemﬁt tO?IStIn
ulIs Iesl-

betweeB new and
ents on the basis of Ihe I%nIrrIur—
1QnS. eﬁ ma e to the com-
m||||| |r llie payment  of

ellant’s reasonrng
vvot Id Permrt the Séale tu aﬁpat-

s @ e ]

e s
i
liih ) girtionn er'.T
tteservrces (Em asrsarrdl

Similarly, _in Vlandis v _Kling, 412
US 441, 37LEd2d6393SCt223O

0. In fuel, newcomers sri'in more likely tothnt t|IC Elute W| ||mneS tlmm m|” Wann-

become wmlissiilivfiril nml to leave tlm Stale
thim well-established residents; it would thus
noi-ni (lint tim State would give ii larger,
rather timn a smaller, dividend tu tmw resi-
dents If it wanted tu discourage emigration.

TIm IAtiinratin.v of residents into cliikxi'k hardly
aiienis ii likely way to iieinunde new Alaskans

tin'in to

of coursey [lii* Sloli'V nM.vtiw* uf re- Iunor
population turnover nuuiol li- uili ipn nil os
mj iitti’ mgt to inhihil mi,"ration into_Il.." Soil"

without encountering In-.trinnitit.Lil- tniril-
tiitioniil_ilillicullii's Str Slutpin) v TImm .
Hitpru, 19t us. him'll; =114 :Many, in s
it
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tuition ra es on

e
P ol and New resi enc 3
\0 rrse to 8ruve roflems u er
e E Clause o

tect
S e

|f the States can make the amount
Ta cash dividend de\Ben on enﬁé

¢ vae noted thai ' Por lon-

f residence, what rec
aryin unrveésrtR/ turtron 0
éfears of residence

>%chve a|m|t|n ss to finite
hc teacrlr les, g F toor stu-
nt loans, or civil servre olbs or
s [nment contracts. by len tp
pos

dgmrcr oulg Stat]esr

‘rent taxes hased on th ICs)-
ence?  Alaska's reason ?ould
en the door to sta% or |on—
ent of ot er rights en ?
ervices acc O,n to ent 0 res,
ency." It wou ermrtt stntes lo

Iviac CItIZEﬂS Into expan |n% m—
ers of permanent classes. 2 Suc

10. Even if tin* objective of rewarding past
m ribuliuns were vAid It woufd ﬁe nogm% 0
a/'[ at rationale .hero. As Hepro ,Cnialive
Ph noted cgtrm ét hate in the Mute
—grs ure on the dividend nlututo:
Hw plpe me in the entity that has allowed
s all this a“tu € to do all the things wo'ro
uisidering doing, not onty usluy Inil ﬁtroug h-
ul the session. And without . . . newcomers,
e couldn't have built that pipeline ... .
ithunt their SKIll, without their money, the
ip. line wouldn't he there. So 1i;.l a little hit
ireo of—and I've pot n hunch ami awful lot
I' p- ople who have been here live or six or
«ta or lea yearn, whatever we knock oil ns
&M emii m, pel a little hit tired of brlng
hasttoe and pena |Zed ami discriminated
pllln for having not been horn here or not
eon hero !litor .10 nr 50 years."

1 AFgorrmnmrnI would lints he pioltih-
ul only’ when it involves "lumimiiciiliil

iphlu” and services deemed lo involve "basic

eceimities or lire." See Memorial Hospital v

Ifurcn n County, supra, <15 11S, at 259, 1) I.
tl.I doo, 111'S Ct 1070

I
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h?gulllt would be clearly impermissi-

R

We need. iot consider whethe
th£5]8tate could enaft tﬁe t\fv ere J
rogram grospec Ive nva I-
ation of Prtron a st t te does
not necefsa render the w ole |n-
valid unless it |s evrdent that the
Iﬁgrs ature would . not a\f]e gnacte
the legislati ‘r witho u e rnvalr
ortion, Buc e¥v Valeg &
B 46 L E d659,9?>SCt6
81976)/ Unrted Stat Eé, ,\Zld acks%% S%
1209 (19%R): h lin Rfo. Co, v
Cgmmr sro2 286 U 21§) 16 L

5 S Ct 559 Here,
19?2 the jn-

We nee not srfeculaﬁe
en o the Aaska grrglla} erse tthaet

|sa|on exr%ress
nvalidation 0 tPortron
le mvalrd

stutute renders thr who
"Sec 4. If any provision enacted

12. "Such u power in the Suites could pro-
duce nothing hut discord mill mutual irrita-
tion. and they very clearly do not vscsn it."
The Passenger Cares. 7 llow 283, 4Stf 12 I. Ed
702 (18111) (Chief Justice Toney, dissenting).

13. Stnrns v Mnlkon.on, 320 F Supp 23d (I)
Minn 1070), aflirmed, 401 US 985, 28 L Ed 2d
527, 91 S CIl 1231 (10711 cannot be read as n
contrary decision of this Court. First, sum-
mary ullirmnnco by this Court is not to he
rend as an adoption of the reasoning support-
ing the judgment under review, Fttsuri v
Steinberg, -119 US 379, 301, 42 I, Ed 2d 521,
05 S Ct 533 (1075) (concurring opinion). Sec
also Calmmlo Springs Amusement Lid. v
Hi..70, 423 US 91.1. 920-021, 49 |. Ed 2d 1222,
Pli S Ct 3228 (19781 (Brennan, J., dissenting);
Edehmin v Jordan, 415 US 851, 871, 39 L Ed
2d 882, 01 S Ct 1317 1107 It, Moreover, ns wo
painted out In Vinmlis v Kline, impiii, at 452-
151 a 0. 37 L lal 2d 83. 03 S Cl 2230, we
considered the Mliinesniii one-year residency
requirement examined in Stnrns a lest of
bona tide residence, not n return on prior
,nnli ilmtions to the roiiimimweciil.

ZOBEZI_LV WILLIAMS

Ed 24 872

e of this Act (which .in-

Iurfeg Zhse eﬁrvrdend d?strrbutr%rg
|

nvalrtp by thetf]ma ud ment, ecr
sion or or er of a court of compe
tent ’urrsdrctron then éh ﬁ Erovr
sjon 15 nunseverable, and all provi
sions enacted In sec 2 of this Act
?:uet invalid nnd of no force or ef-
ec

1980 Alaska Sess tfaws Chap 21, §4.
However, it ‘Is of course for' the
Alaska courts to pass on the sever-
ability clause of the statute.

_ 1(:]r The onl arent gustrfrca
tion for the re rosg ctive
the program, “favoring esta |s ed

residents over new resrdlents IS con-
stjtutional Iy unacceptabe VInndrs v

E? i (%p& S]CZt 5’23 ﬁn our View

Alaska W?"Cshown no v? state

nte ests are. ratlo served

}/ stinction | rHa es betyeen

Btzens 0 est ishe TESI rl)ce
ore nnd_ thos have

come residents since t en

We hold theit the. Alaska dividend
distribution Pan violates the guar
ritees of the Eoual Protection
Clause o tg |:ou teentg Amend-
ment. Accordingly, the judgment of
the AIasléa Supreme Court 1S {
versed and the case Is remanded for
further proceedings not inconsistent
with this opinion.

Reversed and Remanded.

SEPARATE OPINIONS

| Justice Brennan with whom Jus-
tice Marshall, ustrce Blnclcmun,
and Justice Powell join, concurring:

| join the opinion of the Court
au]rd a?ree with its concl utsron L

the retrospectjve aspects of Alaska's
drvrdend |str|é)utro law are not ra-
tionall g related to a le |t|mate state

ur os nf]rrte segar ony to
ﬁ asize t t) ervasive
crimination embodied m the AIaska

drstrrbutron scheme grves rise to con-
Ttrtutrona concern somewhat
arger Rro{nortrons than may be evi-
dent on & cursory reading of the

1, Whnl la notably at staka la thin enso, ami
what dourly muiit he taken Into account in
deternining the comitilutioimPty of ihla login-
lativo scheme, ia the nntic.ii'l interest in a
Huiil system of inteislate movement. It may

thnt national lalep uM are. not always
easily translated into 'ndividtml rights, hut
where Hit "right to tn-vel" is involved, our
cm>o0s leavo no doubt timl it will trigger inten-

sified equal prelection scrutiny. See, e.g.,, Me-

morial Hospital v Maricopa County, 411. 1JS

Court’s opinion. In my vrew these
concerns mr%ht well grec deI even
thﬁ prospective operation of Alaska's
scheme.

e
Re Alas a drvrddend Qrstnbutron law
are, In_ payt, reflec ed In wh t has
come {0 ﬁqe caleh the ' 9t to

ar right—or, Pre-

trave 1T
r_:rse the ederI mterest In Tree

Hters}tae mrora IOP—IS CLanK
though Indirectly, all’ecled the
250, 3!) 1. Ed 2« 308, t'l 8 Ct 1«78 (19744
Dunn v Illumilteiii, 40> US 330, 31 I. IM 28
274, 92 S Ul '35 11972'; Shapiro v ‘'lltanqwtin,
394 US (ill), 22 1. I'M 2tl 800, 89 S t'Il 1322
(19891. As llia Court noil's, the "right la
travel” in Implicated uni only by "neluil hoi’
riers to interstate movement,"” loll by "e.lute
distinctions between iiewwaiei'i nml longer-
term residents.” Ante, at —, n 8, 72 I. Id 2d
(177-87H
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aska] drvrdend drstnbr tion law, strong(er Union the Constjtution gr ns into a single Nation. But Constr (utr mplaro I the recent# nat-
this threat to freg cJnters ate create n an event reedomt ann t co t[)]oun IS, offer 0 urarze fl t from a_foreign
mrgratron prﬁ ges an] ependent  frave trou rt |rect e e]rnv ntrve man- land on aF aS oohn g with tho
rat onaefor mg at [aw uncon- St tes has on bgen reco nize Ber exem teans a distri- crtrzens of a,State who are
stifutional. At the outset, owever I asic r| t nder the onsdtrtu- ution, s eme If each State trace their |neae or m“
note that the frequent’ attem ts 't0 tron were free t0 rew rd its citizeps In- 8enerathons %thr e States of-
assign the rJ ht] to_travel some tex- 00, 89 S Ct 1322 quotrn% Unrte crementally for thelr Xears of resl- ders. The erg teen year old natrve
tua sour e 1M the Constitution sea States v Guest, 383 dence, so thnt a crtrze eavrn? one resident of Sate IS as mug
to me to huve groven both nconclu- 758 16 L Ed 2d 239, 8 S Ct 1170 State would. thereq or[}ert n g crtrzen as the ht/ n/e year 0 h -
nlt\alre Bnauslrnnyeca Stfler Justtrcae tO o (. et Sedmr? rrtfy l tave ton Jr\s%rrrmsrlnaetrets alarnst theasreac nﬁ
-—= In building fi senrorr al |n
T 5 that . AS is clear from our cases, the His pew Stdle 6? residlen eyt en the alized it . In favor 0 i

the vr ht red ts the Con titution  [ight_to travel achieves Its mos mobility so essentraf to t eeconomrc [1 ska crtrzen 0 qon er duration: It
Te ) un arIrTrlemuiur}Nar n the Prrv fgCEfU expression In the context 0% 1 tRro res)s of our Nation, and so*com- |scr|m|nates again ? the

Uso_of Ar ual protection ~analysis. “But If cepted as a fundameptal year old native Yesident, meIJa('t/otreec?
But e ua?f rlausr fl drn no_citable. assaqe in_the Spect o% our social order, would not 1 residents of fon er.'duration,
h |s th Iythat the r| ht Const utr%n {0 assrg ns Its. source, f ONg SUVive. the Alaska plan were limited fo dis:
| es In t?] ﬁ mmerce_Clause, g Some m|% thuestron the crrmrnatrons such as these, and did
Ee ars v Ea ?ornra % In egend nt vrtalrn¥ the principle | not purport lo app ﬁo migrant
of free Int rstate igration, Ifmd Its from sister Stales nt/ erstate Qrave?
e i e nn I o unmlsta able essence In t at doc- The Court fo Fay reaffrrms the |m would not he noticeably burdened—
Clause of th Igourteent men - Ment that transtormed a loose con- Portant grrncr 3 that] least W(J those discriminations  would
ment S Fe]ger tion of Pates Into one Nafion. espect [0 a d rntrona re5| nc[y Liely bs Sonstchionally suspett
525t 160 (Dot 20,8 L Ed me. of e sort ad otri rimination. 8 State’s desire g e; y Y SUSp
nn In an event f light oF the AIas?(a IS inconsistent with eoy ward crtrfens "for gast contrib utis” The F%urteenth Amendment gu %f
unguestione hrst fic. fecognition of erul structure even in its prospectrve Is "Clearly not a legitimate sfate flitegs the @ ual rotectrnn of. |
the’ princi re¢ Inferstate my- operation. RUOSE AN, & Lo i Jg b Jaw o anyon win he_ within
L le ot Sl I (e devel- A1y ot { think Jt "ogd e terrrtot/ Huns cll of2 Stae
eI |m eﬁed to "ascribe the source €nhance the ad ant ages < In ustr that_the Court drsclarms reliance on nt/ hts ter S. that equa treat ent
of this ht to travel interstate to a ecgnom ano‘ resurces. that mak er the "right to travel" as the source of |g enre a pe VIN ﬂ
rtrcu nstrtutrona provrsrn esirable place in which to Ive. In this i |tat|on on st(?te power In m n o long that. person /us_/ur
v T 0 pson % addrtron % State ma ma e resi- Hew the ac nowledged 1 (ﬂlt}gmac t In_the g ctr n of the Stite.
"(] Ct 1322 ence .within # ouunnc% more S % Mint stale pu{ 0sehas n different  The Fourtéenth Amendment de
It su ices that attractive by o enng Irect bene |ts eritage—It e ecti not. the stryc- however, expres yrecoﬁnrze qne ele
Th titutional right to travel 1 IS citizens in the for public ture Of the Federa Unron but the mentary basis o disti gnurshtnﬁ be-
: econsrurtona “ag 0 lravel  services, lower _ taxes tmn ot er |eu of onstrhutrona \y ﬁrotecte tween persons who maay e Wit n]
fom one State f 30 her |t States oiley, or direct distrihutions of eS%Aa |t§/ eg S |ro om(JJson Slate's urrsdrctron at nY é)artrcu ar
fccupies 2 osgtron n an]enta 0 its" ‘munificence. Through  these at fime— requjle-
Ite onee i thOIt'”h edera ”'0? means, one Statu may aftract citi- 8? i"The I% uaI Protectron Incnts rstoe crtrzenshrp Bu |t is
t'sbla hld da ast %‘f“ firm zens of other States to’join the num- Cause bts such”an a;n%orron srPnrfrcant that_ the Citizenshi
%?ng ISNE0 and  repeatedly recog- ersltho frts cfrtrzenrr ItThaht 1S a r}nen o ate services,” ndis_v % éarutsee)? ress? FeouuratteeesntCltl,zaem]gnI
ealthy form of riyn Inheres in lin
(Tjlio right finds no ex- nt gr Ige m)arntarnm the 83 ]&% ﬁ 2425300 (]%7%) TE only wrtﬁ nXpquresrdencelThnFt)
uLcrt mention hn the Constitution.  States a? Inde endent sovererg
e reason, It een sug?estea ¥\l|[ In a ar%er [AMeWOrkK and I! 2. "]A) citizen of tin* United St.tlo.i rim, of1), 21 1, Itd :m Its;;ii fVe id., lit 112 111, *1
s that, crignt so elementary wgs ~ Tully-—indee, . necessaf —COHS'S- o1 e Union g n T e s ionce cheraim, 1 the Unit Shiacs Thie 1ot Lefain
COHCEIVe mt e e Innln ﬁ tefn Wlth tm Fra rt er I ea with 11> mimic rights ne oilier i-iiireiei of Unit lt.llhiieln in iti Li mi:l jidcin »n\
0 necessary concom ant f t jOInIng t €se In epeﬂ ent SOver- .Stole,” Kliiughlor-1 I<Uih> tneos, 1m wen .'ld.

Ko
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Ians doe not rovrde rand dﬁcs
cr s Q crtrzens
r se en t resr ence.* r]
|lig Equa P tectron ause wou
not to erate such drstrﬂctrons In
rsrﬁ uch.ns the right t]rave
%ua rt?/ of Ccltize s Ip s o the es-
sence n our rﬁu rc As eCourt
notes, Stales dax not " rvr e Clti-
zens into fx pandi gnum erso er
manent classes.” Ante, at —

It s, of course, elementary that
lhe Constitution does not bar the
States me makrn? reasoned. dis-
nctro etween cifizens: Insrf ar as
t rst nctr ns are rati Ja h
ate $0

%rtrmate en

%tet reset no ci)nstrtutrona

Iculty our equal protection
Jnurrsprudence éatt sts. Rut. we have
Ver suggeste duratro[r res-
Idence Vi non rovrdesavadjustr
fication for discrimination. To. the
?ntrar drscrrmrnatron on the asrs
0

vaIr stae interest Independent o
the drscrrmrnatron rtseI 0 osure
allegrar]fe nnd attachment mn

rationally measured hy length o re
rdence— eﬂgth of residence Hrny, or
examp e used. to tett honn

trdgs 0 chtrzensh atr)t allegiance
irtta? ment ay bear so e ra-
tion a onshi to a very limited
Cu er of legitl ate statu_purpases.
men'.o v S

1 Us
38r@d2339 gHined, U8 8 58%

SEVEN ear ¢tz shrp re%urre
run ur-govirnur); onst, ait

f sidence must esu&rorte

lie dmo-.e*, nml in rliiai ilti/eor.lilp iliun In,
nail na ---h|n|rty nf lii'lilti with every other
citizen.")

L The American iiveisiitn to oriMocrwy
developed ?urr|I hrfoir (lie Fourteenth Amend-
-1 anil 1s. of coiirie, Iell-fled elsewhere ill
i- tnte-tlolim. Sir i 1, I el T'NU 'Hie

72 L Ed 2d

2.¢l 2283 cl 3artif?81 cl 4
Rfu% those rn§stani s'in Whrc;hj ]FF th
residence rovide n

mate basis Istin gurshrng
citizen from another are rare

Permissible drscrrmrnatrons be-

tween ersons must ?ara rational
relations (f tq their relevant charac-
terrstrcs hile some Imprecision 1S

unavoldable In the Rroce S o? fe rsIa
tive classification, the idenl of fh (a
8r te?tron [equires ttentr?n t0 ]
, frlt to In rvhu need. |
most Instances, te] usrness o
the ate is not with t e past,
wrtht resent: tg remed contr
ng in sces to Till currént ees
o°bul n the present in order 0
(sert uture. T gast actions of
Individuals. ma levant In as-
sessrn terr esent nees past ac
ons a eevant rn
urrent a nnd ure
P ance. In ad on t
t extent reco nttron AN rwar
past public s []vrce t\as inde en
dent utili ny lor the Stale, for u]
recoginrtro may . encoura%% ot
Peoneto enga g in compar }/mer
tor ous servic Rut even the dea of
rewarding past %u lic service oilers
scarce suppart for the “past, contri-
bution ustrfrcatron for dur trona]
esr enc caﬁsr catlron since ﬂt
of residence has only tho most tenu
ous, re(!atron to the actual service of
Individuals to the State.

Thus, the past contripution ratio-
na(] FOVES %ruch {00 Ir%tle {0 P -
rational predicate

rnatron on te basis of fenghlmf

«f Nnliilily_shall tvv(lrmrted by llie United
Gluten."), "Gee nl/o Virpinin Hill nf Itr?htH
117761, ItuIInmI The Mirth uf tin* Hill nf
Itr?hla App A ("no mini, nr net of men. ore
entitled to exclusive nr Kopnrnte tmmlunmnlx
or privileges from the community, hut in
emisiilernliuti nf public!; Bi-rvici-.i").

ZOBEL vWILLIAMS
72 1, E4 24 672

resi en?e But it (J

muc mit {

acc raing to t rZ) . contri
fions of IS crr ens

B L

then (Pe post-contripution ration e
1S so ar- reactarn In rts tentB
app cation, nnd trie relations rg
weeg residence nnd contrr ution o
e State so vague and \mu porta-

he that it amounts to more
han.a restatement of th e criterion

J %ordrscrrmrnatwet at it p?rts lo

stify. Rut whi duratr n of resi-
encé has. minimal util rt}/ a mea-
sure of things that are, in fact, con-
strtutronall reIevant resort 10 qura-
ér f residence ns 'the basis 8r a
rstrr ution of stnte lar esse 06s
cose)}/ track the constrtut onally un-
ten e

osition that the [Onger
Fes resraence the worthier ong” |s
8 he Stale’

te t avor. In my view, 1t 1S
Ifficult to escaue from

e recognr

tron that .und erY scheme o
|assifi atron on e asr of duration
resg ﬁ we shall almost Invari-
abI the unstated remrse that
ecrtrzens are or equa than
ot ers V\{e rejecte remrs
and, | b reve Im IrcrtI eecte
most form drscrdmrna ion ‘hased
upon enﬁt of residence, when we
tqupIod the Equal Protection Clause.

Justice O’Connor, concurring in
the Jur!gmen )

Tho Court strikes Alaska’s distri-

e State  gole

& F%Proves]far t00 butr?m scheme pur&orfrngr to reI
10 a %ortron aﬂebene Its and servrges Clau

g upon  the otectro

e _of the Foureenth Amend-

ment. The h{ase "[rg t to travel”
appears only floutingly’in the Court's
analysjs, dismissed wrth an obsfrva
tion” that "right to travel analysis
refers to IrttI more than n particu-
lar a pIrcatron of equal G|ur tectron
ana Ante, at —

F7—G72? he Courts reIuctance
to re ex rcrtyonarog t to trav
IS odd, because’ its hol n ep en
on e assumption atfhas as
srre 't0 reward ertrzens r as con
tributions ... IS not n rtrmatg

Strjlt@gul\f’oth gpr‘r?ttehoa}E ual Protec-

an Clause Itself, however, declares
thrs o!)ﬂectrve rffe rtrmate qnstearet
as a full readrn% Shapiro v

e i g
SV KIrne 412 US 1 37 LE ﬁd
reveals, t

f 83ourt has re ected ]t?rs obljectrve on

when its rmplementaton wolulg
abrrdpe an Interest In intei.-"at"
traver or migration.

suggest, therefore,
mis rrect Its riti-
cism. when it Iabela Alaska's objec-
tive il egrtrmate A desire to compen-
sate citizens for their prior contribu-
tions, is nerther rnherentl% invidious
nor irrational, _Under so e crrcum
stances, the objective may be wholly
reasonable.1 Even n generalized fie-

| respectfull
thnt the Cour

L A Stole, for example, might choose lohy building nllornnlivo furl sources or entail-

divide its lotgesso among oil  pefsons who
previously hove conlrihulgd Iheir time to vor-
unteer community orpooizol’'os. If the Stole
cnuleil Us tlivitiemls m'rdini* To the numper
of eujy devoUtl to Prror community service,

ould be mniil thnt thc Stnte Inténded "to
revord citizens for post contributions.” Alter-
natively, n Stele might wiicl n tux credit for
{itlron§ wim euntiibule b> the Stale's ecnloev

fishing recycling plants If ilm Suite modi
Ibis crvdil ri'lriiio'tive, In hrmTil tlimie til i/run
who loiiorbisl lli'i'o rmﬁrovement|| before
tliey become I'usliinnohltd Ihe Stole time ngrlrn
would lie rewordrnq pool eiieliilmlinmi. Tin.
Court's opinion would di<utli-¢< Ilie-e objr.'liw-i
os wholly ilhyitiooite. | would ierngni/e lliem
or vnliil (-erI- nnd iitipil" oiil> elutlu-i ilmu
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lire to reward. citizens for post en-
durance, particularly in a State
where years of hardship o lt/ re-
it Pt S
1§ that ﬁa S en%ct][e)d to further thr%
o Jectrv necessarily In.- new resi-
dents of a Stnte less favorablg than
the Ion%er -term residents wh ave
past cclr ttnbutrotﬂs t8 retvvard t dI
|ne uality, ns the Court repeate
nas rec3/ nrzed con? licts wrth thg
constitutional purpose of maintain-
ing a Union rather than a mere
|éague of Suites." See Paul v Vir-
inid, 8 Wall 357
18019\ The Court’s. task, therefore,
should be (1) 1o artrculate this con-
stitutional rrncrpe explarnrn? Its
textual SOUICES, and ()'to lest the
streng of Aluska's objective
against the constitutional impera-
trve My choosing rnstead to declurc
Alaska's purpose whoIIy illegitimate,
the Cou estaplishes “an uncer[(arn
Jurrsprudence What makes Alaska's
purpose illegitimate? Is the Purpose
Ilegitimate Under all circumstances?
What other stale interests are

im|ilrim-nlatiim infrinia-d /my constilutiimiilly
prutl’clisl illtITOBI.

I Thu_ Court's conclusion (lull AlmHui'h
Mht'ini- liivLii i rulicMitl Imiiis TiuihkH a puz
zling. noiiccl of its analysis, tt}é rofuarnr{;
cxlctid nay | Prtrmacu o Alaska’s objective,
the Court implies tImt.a program designed 0
reward prior contributions will novor Sui-vivc
eiftir| prolecll.m serutiuy. Fur example, tho
piogruniM d scida‘d in ii L supra, could not
survive tlm Courlh aaalysis even it Ilie Slate
demonstrated n rameellr ig iuterei-i. ill reward-
ing volunteer actrer or prormrnag ¢oasorva-
(int. nieosOl'es Tho I'nuil'n nplllii 4, iillnough
Fm potting In apply a ilelerealial Ilumlitrd of
eview, lo'tually imuies timt any govermneit-
Ini pro?rma ili-p. mIrug| upnn a "past_fimtrlhu*
linns" Totions!." will viulali the I-apial I'uli'C*
lion Clause.

J, While the flails.'
cun

lelei.i In "fill/i'lts,"

72 L Ed 2d

whoIIy illpgitimnte? Will nn |Ilcg|t|—
EUUJO S8 SUIViye review ||t
ecqrne rmportag or ompe
71 These ampigquities n the
Co rt’s analysis Hro Rt me o

Vol op my own approach to Alaska’s
scheme.

Alaska’s distriqution plan distin-
urshes %etween t1on -fe resrrtents

recent arnvals Strrpped lo it
e(ssentras tho rﬁ)lnn denies non-Alns-
ans settling i the Stnte the same
ﬁnvr egrf] a ore longer-term resj-
e'ts Privil e%es and Immuni-
ties Clause of Atticle IV, which
uarantees ”[g)he Citizens of each
fate . rivileges and Immu-
nities * of Crtrzens in the several
States," addresses éust this t e of
drscnmrnatren 9Ac ordrn%%/ ould
measure Alaska's scheme . ug arnst
gnncrp es rmpementrng

nvr es and Immunrtres Clause. In
add rtron to resol vrn% partrcu ar
ﬂroblemf raised by Alaska’s sghe

1S analysls sujjp res a nee ed foun-
dation for many of the rr%t 0]
travel" claims. drscussed the
Court’ prior opinions.

this Court Inis fuund timt “"the lei'ins ‘citizen’
and ’resident’ ore 't'swntinlly iiiton'h.ingi-n-

ble'... for purKvn.b of iinolynis of most Cliuch
undor tho Privilrgi'S nnd Immunities Clrmsc,"

llicklin v Orhi'ck, -i)7 US 518, 521 n H 57 |,
I'M 2d 317, 9H S Cl 2-182 (15)78) iipmting Aus-
tin v New Hampshire. -GO US 850, 0(52, n 8,
-l 1, IM 2d 510. 55 S Ct 118U il5)75l). This
opinion, theicTorr, will refer to "nmirc-si-
dents" of atiinkii, ns well ns to "inmfilizens"
ol timt Stnte,

It Is mitlled timt the Privilege* nnd liiimuni-
tk-H ('Inline dues iml protect I'lirpor.il lulls. See
Paul v Virginia, H Wall 158. 1§ I. I'M 157
(18091. The word "I’'lUisens" MigipulH timt the
I’'lll »u ulhii excltnlin aliens. .Sen, e|f, Id., ttl
177, 10 1 I'M 157 (dictum); I, Tills*, Aineiieint
t'oiibtitulioiml Uiw 5C:t;l. at 111, n 10 (10781
Any prohibition nf dlsurliuhintiim iilmed at
aliens nr riii'li.irnlinnb must derive from othei
c.uiHllliitlimiil pi..visions

ZOMEL v WILLIAMS
72L rM2d 672

Our opinions teach that. Article
Vs anrle%es nnd  Immunities
Clause "was designed to insure to a
citizen of State A who ventures into
State B the same privileges whrch
the citizens of State B enj 355
Toomer v Witsell, 334 US 385
o L b0 1460, 68 5 C 1156§1948
The Clmise Jjrolecls n' nonreSiderit
who enters a tale to work, Hicklia

\" v Qrbeclt, S 18 5/ L Ed 2
397988

(1978) to hunt
commercial game Toomer, supra, or
{0 erocure medrcal servrces Doe v
Bo on, 410 U L Ed 2

S Ct 739 8197%?4A fortron the
Prrvrleges an munities Clause
should “j)rotcct the "crtrzen of Stale
A who “ventures into Slate B" to
isettle there nnd establish n home.

In this case, Alaska forces nonresi-
dents settling’ in the State lo accept

. a status Inferior to that of old-tim-

ers. In its first year ofor>cra|ron (lie
dstribution  scheme _would h

iven SI050 to an Ala*knn who ha
Ived in (he State since statehood. A
resrdent of ten years would have
received whilea, o *aresi-
dent would have roceivcu only $50.
In effect, therefore, the Stnte told its
citizens: "Your sfatus depends uﬁon
the, date on which you established
residence here. Those of you who
migrated lo the Slide canriot share
Its “bounty on the same_basis ng
those who were here hefore you.
Surely This scheme IMPOSES one of

I, IV'u gi‘iit'nilly Wind v Murylunil, 12Wu||
Uw, i, 20 1, va 440 (U7 riin Cluum®
“pininly nnd unmrslrrknhlv srcuren nnd Pro-
li i'l.b Iliv right id it clti/i‘ii ul iiiic bIntr m puns
Into mty nliti't tinte uf llu> Uiiluii TUl tlie

the "disabilities of alienai'c" jirohih-
ited by Article IV's Ptrvrlcclres and
Immunities clause. See Paul v Vir-
%rnra 8 Wall 168 180. 19 L Ed 357

1850).

It could be argued that Alaska’s
scheme does not trrgger the Privi-
leges and Immunities Clause I.meniw"
it discriminates among closmof nw,
ideals, rather than between resi-
dents and nonresidents. This arqu-
ment, however, inisinti.-rprets the
force of Ahtsku's distrihulinn system.
Alaska’s scheme classifies citizens on
the basis or their former residential
stats rmposrnrg a_relative burden
on those who igrated lo 1he Stale
after 1959, Resrdents wh% arrived in
Alaska after that d.do have a [*s
valuable citizenship  right than ' do
the oldlimcrs who preceded them.
Citizens who arrive in the Slate lo-
morrow will receive an own smaIIer
claim on Alaska's. ivkojiivei.
fact that this thisutinitialinn unI ob|
I(ser lhe nnim.-1denl w1.1ldi'dir: fe-
Si ency dees not |nsuIate Aaskas
seh eme rom fernlin urner* te
Privileges an mminitie.". (‘Inling,
Each group ol citizens whn mrgrated
In Alaska in Ihe past, or chooses lo
move there in lhe future lives in
the Slate on less favorable lerms
than those who anived earlier. The
circumstance that .eeai of |lie disfa-
vored citizens nln stlv live o Alaska
does not negale Ihe fuel tied “lhe
f't zeE ef ?rale A WBO VErdtue** into

Alas 0 eslabli ome lahot
i Il II|uIIII I|IIIIIII ||
FJF ;.L'ﬁ‘“' %nln g »f—
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«icir i continuous disability.* gENS 00 stitute a pecyliar source of right Of nonresigents. 1o settle. ) has no
) ] P at WhICR qge stat te | ga Fe t erg?ore ;fnu t sa ls{y "su statnﬁg?se?eaatfgnshfhat ?oe arshg
|£|iLSt(|)naPr||I\{9I|e es a&algnrallgtr}{gles %{Ee 25 ng% Kgd %39 é hne dual sthndnrd identified in in eg d;he ?IS entin jud es, be-
- ow quserve ska's s Ves
on'§ stnﬁ hen our prlgr oplnlone uot Toomer v Alaska has not shown that its new ar est v ends f0 re5| ents
escribe the pro er stan ard of re eI 9 L E ?1 h
B Bl g W Ct R e dents_are culiar source” ave IVG ongest, In the Slate,
[ 436 L 97 5ﬁ g K C 0 ). €con of any eV| addresseg Its disburse- The d|V|den S awa tO New resi-
ourt, must fmd a_"stbst ntla [y ents mny be oo
9§ 182 1978 We ﬂef refatl nship” between th ment sherme, [e el ¥ SM ﬁncourage
haf Stales must treat regldents and 0 y eV| nrgue thaf recent arrlv sconstltute them to lay 0 . The e of
discrimination practlce agamst th Id d t
onres|dcnts “without unnecessar the noncitizens. Id., at 527, 5/°L Ed articular sPurce of It p(HJ tion ~ [heet v en sa ears 0 give new
|st|nc||onss when the Tontesident 24 397, 78S 0 2482a fufnover problem ci thie State  residents on| megst |n
epncons qamen. an e tlal urges Hat i asaspetila mhereﬁt I prudent man ement Of Ihe. State’s
oL exe? ofs e T ﬁ CertamIP/ %he gt infinged ersuading youn% e s el Aasky S théms
1ot this case. 1 “Tundamental - Aaska's rown lo-matyrty n 1 0 \ate trl utlons lna ska scneme
>n the other han(?szlfg% nonre5|— statute burdens those nonresidents emain t ere, Br| orA&) GES 35 uite 3“” Whi eth rase
e 180k il JTORESL: Wwho choose to Settle In the State.* t n 24 Nor Is there an % ent Eﬂ ubstantal” felaionsiy” doss o
?un Mehial! because i aoes ot 5 Jiicyl to Imagine 2 Hight mofe neyy. estdents, Taffef Ihan ol equire, mamematical precision, 1
ben(r. Unon tho vitali 0 i essentla ation o fool |sny eg ete t e State’s mera\ (Le o‘s nt least some récognition of
pen(r). upon o vitaiity, of the, Un-aan'tho 100 eanti resg\% Ce d tranclal fesources, Finally, 2 Ue that persons yho have -
caus nd I s Clause aftds & nelw Stae. Just s our Tedera houh” Ak e R A A
rotectlon 05t %7 33 b L System rmltfs the States to expe - sche e .compensa 6S re3| ents P ﬁ %gplflcantly ore Lo lla SInte
10 BIOLRCUR [y 4 o0 ent with different social an eeo- their. prior tangible nnd intangib ore nnd affer their arriva
nomic rograSrT%sUNezv(\% State I%%Co Y C%mgl a%loresr o' the Stlate norres: than NGe Some naives
“g;lcemtrhelonCouFéeﬁgcergtag;sse ntng} 7}1% rgznsnc > 1932 an e||s' ; Ohe ol nargly u i i Surent For these feasos, | conclude that
ictivilv.” it Wtﬂj test” the constitu- dlssentln 0), it allow e individual argesse without avmg made prior 1Aas 35,0 'S Dyrsement, scheme. yio-
|onaH of the discrimination under to settle I@) the State of ehmg thﬁse contributions. A mu “nhdf of nguvg né]ltuenslt,lhrtlc Cleal rI_\/s Inwltesg ts ami Irln
| two- ‘%art test. First, inere must fo - programs best laflored [0 histor fer ke nclyding griren @10 same destination as the &t | II
‘something fo indicate thnt non-citi- tastés. 7Alaska’s encumbrance on the pe@o e ay et the st o e on? a course that more remse;i
5 e N, A Copsttuionl s of i rstoncs k- olfctoni Stale dogn no ?ock patutgerts for tgelr igenfies the evils of tn clnllene.|
t t K *
el Tt S AT Pl 0TI e g ndom i B very person oyer e age
leniinte | LioR, N LM MU A0 relative to tm benefit enjoyed by resicent/ dr oyer the
i £ - Conary KU ot (o [ e (e e S o e e e, th !
IUIKO
mfhaé)lho Coutt iinls nut unto. u | imy tmjoy u ponelit i ihe new Sttu timt he gfate_ P Ved-In the The anal}gsm outlined a ove might
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rerutin

ante ne I
20 677-6/8. The dlstrlbuth%n

scheme at 1ssue In this case Impe
O Ve B0 (S a0 Rok o peson's right 1y travel i and

16 S 794 49'L Ed X
Ct 3488(1976)

Despite the highly defer%r|1>tlia‘1 p- |

oach which We “Invaria ave
|cen toward slute economic”requlu-
tms, the Court toduy finas tne; rej-
octive aspect of thé Alaska distri-
ltioli scheme violative of the Four-
ecnth Amendment. The Court, cofi-
ludes that the Slate’s first two justi-
ications are_not rationally related to
ne retronctive portion of the distri-
bution scheme, “and that the_ third
|jstification—the reward of citizens
pr their past contributions—is not a
e?mmate stnte objective. But. the
egltlmacg of a Stale’s_reco mzmg
e past contributions of its Citizen
ms ‘heen estanlished by the Court
nllry In_certain c?]ses considerin aln
nf, |n%|mcnt, of the rlqht lo travel,1
| the majority itself rightly de-

TIi" Court relies upon Shggl 0 \l/ Illwgzmp

mi

1
mili, 391 US Girt. 22 L Kil X160, &S C
D%, mill VIundix v Kline, 112°US 411
IM 2’ 8393 S CI. 221011973i, in holding |
loskit mny mil_justify it'i dividend distribu-
tion scheme hy it desire lo reward its ciliiens
for iln-ir gast contributions. In Shapiro, how-
ever. he Court found timt the elussiiiention ul
issue "louehe(d) nil the lumlainentnl rigid of
inlerslaie mnvemenl" mid therefore could he
justified only if il Ejromoted | ‘T|>ni/>e//»n/'
stnte interest.” 394 US, nt (68 22 1 Kd 2d
00, 89 S CT- 1322 (emphasis in originall.
Similarly, VlInudis concerned the right o
move Ia nnd establish resldenc?/ in Connecti-
cut, nnd nnleil only in dicta_timt i.-warding
_Cltizens _for their past_ contributions wns af
||rn$|"rm|n.|hle slate olijeelive. See 412 US, lit
1449-450, n 0, .17 1. IM 2d 03, 93 S CI 2230,

Atlhaiil;h 1 time evpres-eil m%/ dlsa[qree-
w)eue DAl Thit. holding even in the [i['TitJmm

-

settle In Alaska:

anyt IHP,

et ol o a1
fion,.to .Avilastka. T% g1a|e’s t\%ﬁg

ustification ?annot, there orT, he
missed _sim ?X uopn anquage
about its leditj a% rom rgft-to-
travel cases which have no relgvance
to the question before us.

So underst?od, this . case clearlly
%sses equal protection  muster.
er? can be no doubt th?t the state
leqls aéure ﬁcte .raélonal when, It
ed thnt divi engs etroactive

conclu
to the yﬁar of sta_(‘e)ho_o would "rec-

nize ‘the ‘contributions .of various
ﬁ?ﬁd , boteh tanglt%e and uatanglb?e,'
Vy]l_c re3|de?t ave rgae ”urlnP
‘ EIr years B staée resl (?nc . Wil
lams “v._Zobel, 619 P , 458
S . Nor can there he an

oubt tha Alaslja ner ﬁps more
han nny other ?aie In_the Union,
as ? 0d .reasqn_tor recoa}mzwgt quc
contributions.1 Because the aistribu-
~trnvi-1 cases, see Memorial Hospital v Mari-
copa County, 415 US 250. 28G-2H7, 39 L Kd 2d
3Hi, 94 S Ct 1070 . 19741 (lHehmpnst, J.. itla-
aentm&l' Vinndis v Kline, 412 US, nl 4GB-IG9,
37 L Kd 2d QU; 93 S Ct 2230 (samp), there ia
no need to rely u]kjii that dissentirg position
here. TIm mujorily does not analyre this us a
ri;;liMo=Irnvol case. Compare nnto. at — mid
n G 72 L Kd 2d G77-G78, with Memorial
lIm'pitnl v Manccg)a County, 415 US 7% 211-
2%12 39 |._Kd 2d 300. 94'S Ct 107G, and
Shapiro v Thomgson, 391 US, lit (134, Odrt. 22
1, I'v2d GK), H9 S CI 1322

2. As tin* Alaska Supreme Court noted,
those who have lived in Alaska from the year
of ilhftalchood have borne unuimol rvpeii-.es
and hardships: o
" A government such as the unn embodied in
tin* Alaska constitution,. . . with Its complete
range of govcrmnentul servires, wns ex pen-
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tion scheme s tlv»s rationally based,
Ldissent from its invalidation under

the guise of equal protection analy-
sis.* "In striking down the Alaskan

scheme, the Court seems momen-

tarily lo hove forgotten "the princi-
ple that the Fourteenth Amendment

nivo Tor n Sinto with limited sources of tuxn-
tion. Alaska_could only hoast a couple of pulp
mills. .. . The State’s business enterprises
wore small and entered mostly (o local needs.
In addition. Alaska's Fopulatlon was modest
and. hard,lzy amounted lo more ,Slum ihat of a
ér}%qleusm-ﬂ I-thcity In the continental United

Accordingly, revenues were small. Yet, the
demands were great. The Stale %overnm,ent
had to provide all the governmental services
nod social qverhead Tequired. by modern
American society. For instunce, it would have
been. relatively simple lo build n few roads,

furnish norma" police protection, and eslnb-

lish the custor dry school facilities. But noth-

mq wns normal in Alaska; it wns and remains
n land of sulierlutivcs. Subarctic engmeermg
*s relatively new, but tho Stale would have o
ace the problem of permafrost conditions
that frequently cause ihe rondtop to buckle
and heave, Police protection would huve to he
Prowde_d for an area onc-lifth tho size of the
orté/-elght, United Stales hut with very few
roads available. Flying would become & way
of life, for low enforcement ollicials ns well us
other Alaskans—an expensive way of life.
"Bush schools" scattered annP Ihe” Aleutian
chain, through the Yukon Valley, nml on the
Seaward I’efinsuln nnd the isldnds nf south-
eastern Alaska were expensive lo ninintuin. Il

gives thu federal courts no power to
Impose upon the States their view of
what constitutes wise economic or
social policy." Uandridge v Williams,
397 US 471 486. 25 L Ed 2d 491, 20
SCI 1153 (19N). -

waa not until the discovery of nil on n large
Neale that the picture chan%ed."' Williams™v
Zohel. GI9 1'2d 41G. 4G2. n 37 tPIKOQi ((iuotmg
C.-M. N'a%ke, An Interpretive History ol Aba-
kan Statehood U«9-17%H1973n.

3. | also disagree with lhe _suggestlon
Justice O'Connor that the Alaska distribution
scheme contravenes tin- Privileges nnd Immu-
nities Clause of Art IV of the (Vmslitulinn.
That Clause assures thnt twnri'sijiiils nl a
State shall enjoy the same privileges and
immunities ns residents enjoy; "It was de-
signed to insure lo a citizen of Stale A who
ventures into Stale B the same prr|V|Ieges
which IThe citizens of Stnte )enjov." Toomer v
Wilscll, 334 US 385. 395, 92 I.°Kd 1IGD, G8 S
Ct U5G (19181 We long ago held thnt tin*
Clause has no application to a citizen of the
Stnte. who/e laws are complained of. "The
constitutional provision there alluded to did
not create those rights, which il called privi-
leges and immunities of citizen-* of the Sl/ite-1
It threw arouiul them in that elnitsc no secu-
rity for Ihe citizen ef the Stale in which they
were claimed or exercised. Nor did il_piolisk
lo coulrol the power or thn Stale goveilunenin
over lhe rights ef its own cifizens." 'ihe

Yaughter-Hause Cases, 16 Wall 1 77, 2i |

of



STATEMENT ON STUDENT LOAN AVAILABILITY

An Alaskan college student wishing to borrow funds for collegiate
attendance has four options, 1in most cases. These four loan types
include: Alaska State"Student Loans, Guaranteed Student Loans, National

Direct Student Loans, and special institutional loans.

Institutional Loans are available at most schools and are usually for
short-term only and for very small amounts. Loans are obtained at the

school.

National Direct Student Loans are available at most accredited schools.
These are loans from the federal government; carry 5% interest; are for
$1,500 or $2,000 for undergraduate and graduate loans, respectively; are
need-based; are available through the school financial aid office; and
have no residency requirement.

Guaranteed Student Loans are available to Alaskans through: Alaska
Municipal Employees Federal Credit Union, Alaska USA Federal Credit
Union, Mctanuska Valley Federal Credit Union, National Bank of Alaska,
and directly from United Student Aid Funds. These loans are for $2,500
and $5,000; carry 9% interest; are need-based for interest subsidy; and
have no residency requirement. (Referenced in Baxter Opening Brief,

4).
Q%ge )

Alaska State Student Loans are available directly from the State of
Alaska. These loans are for $6,000 and $7,000 for undergraduate and
graduate loans, respectively; carry.5% interest; have no needs test; and
require a two-year residency.

Any student wishing to borrow funds for collegiate attendance (except
those already at borrowing maximums or already in default.on a previous
loan) is eligible to obtain a loan to attend school. If they are
two-year residents, they are eligible for the Alaska State Loan Program
or the federal Guaranteed Student Loan Program, as well as potentially
eligible for other programs. If they are less than two-year residents,
they are eligible for the federal Guaranteed Student Loan Program, as
well as potentially eligible for other programs.

DATED at this day of

, 1982.

HX

SUBSCRIBED AND SWORN to before me this /3 day of
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,
Plaintiff,

V.
FRED J. BAXTER, MILDRED BANFIELD,
THELMA BUCHHOLDT, LEE DEMMERT, ™
THELMA LANGDON, MARY ELIZABETH
LOMEN, JOHN MALONE, JOHN SHIVELY,
TERRY STIMSON, DONNIS THOMPSON,
BLANCHE WALTERS, WALTER WARD, No. A82-307 Civ.
KERRY ROMESBERG AND THE ALASKA
COMMISSION ON POSTSECONDARY
EDUCATION,

Defendants.

MOTION FOR SUMMARY JUDGMENT
Defendants Fred J. Baxter et al., move this court for
entry of a summary judgment in their favor under the provisions
of Rule 56 of the Federal Rules of Civil Procedure.
This motion 1is based on the pleadings, deposition, the
accompanying memorandum in support, and on the. attached Affidavit

of Kerry Romesburg. These materials establish- that there 1is no



genuine issue as to any material fact and that defendants
entitled to judgment in their favor as a matter of law.
DATED this day of /. . 1982.

WILSON L. CONDON
ATTORNEY GENERAL

Assistant Attorney General
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

JUDITH ANDRESS,
Plaintiff,

V__
FRED J. BAXTER, MILDRED BANFIELD,
THELMA BUCHHOLDT, LEE DEMMERT,“*
THELMA LANGDON, MARY ELIZABETH
LOMEN, JOHN MALONE, JOHN SHIVELY,
TERRY STIMSON, DONNIS THOMPSON,
BLANCHE WALTERS, WALTER WARD, No. A82-307 Civ.
KERRY ROMESBERG AND THE ALASKA
COMMISSION ON POSTSECONDARY
EDUCATION,

Defendants.

DEFENDANTS®" MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT
l. INTRODUCTION AND SUMMARY
The question before this court is whether Alaska"s
student loan program, which 1is by far the most generous program
in the nation, can require two years residency as a condition of
application in order "to make virtually certain that students who

are not, in fact, bona fide residents of the State, cannot take



advantage of in-state rates.” Vlandis v. Kline, 412 U r 441,
454 (1973) ("Vlandis™) (emphasis added).

Judith Andress contends that the two-year requirement
violates the Federal Constitution®s Due Process Clause, Equal
Protection Clause, Privileges and Immunities Clause, and the
Citizenship Clause. Of these challenges, only the equal pro—
tection question merits any detailed response.

Denial of a student loan is not the denial of either a
fundamental political right (such as voting), or a basic neces—
sity of life (such as welfare or access to medical treatment).
Consequently, the equal protection standard to.be used 7is the
rational basis test. Hawaii Boating Ass*n v. Water Transpogta—
tion Facilities, 651 F.2d 661 (9th Cir. 1981) (“"Hawaii Boating").

The courts have upheld one-year residency, requirements
for reduced tuition rates at state schools where all students
actually remain in the state to attend school. E.g., Starns v.
Malkerson, 326 F.Supp. 234 (D. Minn. 1970), aff"d mem. 401 U.S.
985 (1971). It is not irrational.*to require two years of resi—
dency where..the. state. is..paying out-cash and where the recipients
may then take the money to attend out-of-state schools for up to
eight years. . .-

The rationality of the requirement is further enhanced
by the incentive created by the Alaska loan program to come to
Alaska solely to take advantage of this state benefit. Unlike
loan programs in the rr t of the nation, an Alaskan resident does

not have to pass a needs test, nor 1is there a family 1income



limitation for recipients of loans for waiver of interest while
in school. Alaska"s loans are available on the same terns to all
regardless of either need or family, income. In addition, other
states® loan programs lend only $2,500 per year to undergradu—
ates, and $5,000 to graduates. Alaska lends $6,000 and $7,000,
respectively.- The maximum total allowed.in other states 1is
$12,500 for undergraduates and $25,000 for graduates (including
any undergraduate loans); Alaska"s totals are $30,000 for under—
graduates,. $35,000 for graduates, and $53,000 combined. The
interest rate in other states is 9%; Alaska"s 1is 5%. Affidavit
of Dr. Romesburg. (Attached as Appendix 1.)

"Given the tremendous disparity between other states and
Alaska, 1t is_not irrational to require two years as a test for
the bona fides c.: a student®s residence. The state 1is lending
large amounts of money at extremely preferential®™ rates. "It
wishes that money to go. to persons who presently intend .to make
Alaska .their home after completing their education. -It is rea—
sonable to require a two-year residency requirement when money is
being lent to students who previously resided out-of-state, where
those students will be receiving up to $53,000 of"state money,
and when those students gan spend that money while .attending
school out-of-state for up to the next eight years. The "state
can rationally and constitutionally require a student to meet a -
two-year residency test in order o "show that student®s bona

fides and to assure the state that this money 1is going to persons



who intend to return upon completion of their education and make”

Alaska their home. ~

.-——.11_.  DESCRIPTION OF THE PROGRAM

AS 14.40.751- 14.40.806 sets forth the conditions for
the Alaska student loan program. Undergraduates may receive up .
to $6,000 per year (AS 14.40.759), while graduates may receive up
to $/-,000 per year (AS 14 .40 .763). Undergraduate students may.
receive loans for five years (or $30,000); graduate students may
receive loans for five years (or $35,000); and total undergradu—
ate and graduate loans may be received for eight years ($53,000).
AS 14.40.763(d). The loan is to be repaid at an interest rate of
51 per year for up to ten years. AS 14.40.763(f)"and (g)- There
is no needs test or family income limit.

As the Affidavit of Dr. Kerry Romesburg shows, "the
Alaska program is the most liberal program in the nation®." All
other states use the Federal Guaranteed Student Loan (GSL), which
requires that students meet a needs test and have family incomes
of. less than $30,000 per year for waiver of interest while 1in
school. The GSL lends only $2,500 per year to-undergraduates,
and a total of only $12,500. Graduate students under_ the GSL can
receive $5,000 per year for a total of $25,000, but that Total
includes undergraduate ioans. GSL"s are to be paid back at an
interest rate of 9% per year.

Only four other states have loan programs 1in addition

to the GSL: Alabama, Georgia, Kansas, and Oregon. All of. those



programs, however, are at least as restrictive as the GSL. Ala-:
bama provides Toans for medical and dental study at a 7% interest
rate and has no residency restriction. Georgia provides 91 loans
for up to $1,500 per year, for...study in "critical fields" of
study. Kansas provides "loans of last resort™ to students. If a
student can not qualify for a GSL, loans of up to $1,500 for a
first-time freshman, $2,500 for other undergraduates, and $5,000:
for graduate students are made available at 91 interest.- "Oregon
provides loans for medical and dental study at 97, interest. The
loans are for up to $2,500 per year. Affidavit of Dr. Romesburg.

In order to qualify for an Alaskan loan, an applicant
must: (1) be either a full-time college student, a high school
student, or scheduled to graduate from a high school within the
next six months; and (2) be a resident of the state, for two years
at the time of application. AS 14_A0.765. AS 14.40.7(C5(b)" fur-
- L - o - S s
ttier provides that:””" R -

. For purposes of this subsection, a person
qualifies as a resident of the state if at
the time he applies for-*the loan the person
- - ... (1) has been- present in the state for .

at least two years unless his absence -fror

the state during any part of the Two “y"ar.”j

w?0 due to military service; or-

_ () is a person who 1is dependent on a-

parent or guardian for his care, and the

parent or guardian has been present in the

state for at least two years.

It is this-two-year requirement which 1is challenged by

Judith Andrass as violating the Federal Constitution under the

Equal Protection, Privileges and Immunities, Due Process, and



Citizenship Clauses.”” Since the only serious question arises
under”the Equal Protection Clause, that issue will be discussed

first. . .

I11.  ARGUMENT
A. SUMMARY JUDGMENT 1S APPROPRIATE.

Rule 56 of *e Federal .Rules of Civil Procedures pro—
vides that summary judgment, "shall be rendered forthwith if the
pleadingsdepositionsanswers to interrogatories; and admis—
sions on file, together with the affidavits, 1if any, show that
there 1is no genuine issue as to any material fact and that the.
moving party 1is entitled to a judgment as a matter of law."”
Although defendants deny a. number of Ms. Andress®™ allegations,
even if all of Ms. Andress®™ factual allegations are correct,
defendants are entitled to judgment as matter of law.. *

e The only disputed fact which requires some explanation
is Ms. Andress "allegation that her "application is disadvantaged
by the priority given applications based on the applicant”s
length of residency in Alaska as required by AS. 14.40.767(a)(2)."
That statute provides for the award of points in order to allo—
cate priority among late applications, with some .points going for
length of residency in Alaska- The Alaska Commission®"on Post—
secondary Education has never applied that statute and will not
be applying that statute with "this year®s applications. Affi—
davit of"Kerry Romesburg.* Instead, as Dr.. Romesburg®"s affidavit

points out, if because of limited funds priorities were to be
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awarded, the awards will go to applications on a first come,
first served basis. This course of action has been taken with
the advice of the Department of Law. Therefore, the only ques—
tion before this court is whether or not the two-year durational
residency requirement contained in AS 14_A0.765(b) 1is constitu—
tional. For that issue, there are no material issues of fact 1in
dispute, and _summary judgment 1is appropriate.

B. THE TWO-YEAR-RESIDENCY REQUIREMENT DOES NOT VIOLATE THE
EQUAL PROTECTION CLAUSE.

There is no question "length of residence may ... be

used to test the bona fides ofcitizenship.” Zobel v. Williams,

u.s. __, 50 U.S.L.W. 4613, 4617 (ancurring opinion of Justice
Brennan). liﬁ addfiion, the state has a legitimate interest in

assuring that state money and its preferential interest rates are
actually received by students who intend to make Alaska their
home. The United States Supreme Court®s pronouncements on resj-r-
dent tuition are equally applicable to student loans:

The State can establish, such reasonable cri-

- teria for in-state status as to make virtual- .

ly certain that students who are not, in
, — _m ee= fact, bona fide residents of the. State, but

who have come there solely for educational

purposes, cannot take advantage of the i1n—

state rates.
Vlandis v. Kline, 412 U.S_.* 441, 453-454 (1973) (""Vlandis").

Similarly, the 1issue here 1is whether a two-year re—
quirement is a reasonable way to make "virtually certain”™ that an
applicant has a present intent to return to. the. state after com—

pleting his or her education. The first inquiry in the equal



.protection analysis 1is whether the requirement is to be analyzed”
."Under .strict scrutiny-"or the rational basis test. *

The rational basis standard applies since neither a
.fundamental political right cr access to a basic necessity of
_life .is involved. Hawaii Boating Ass"n v. Water Transportation

Facilities, 651 F..2d 661 (9th Cir. 1981); Memorial Hospital v.

Maricopa County. 415 U.S. 250 (1974). Strict scrutiny 1is in—
volved only when genuinely significant deprivations are involved;

Deprivations which are only uncomfortable are
not enough, such as conditioning lower tuil—
tions at state institutions of higher educa-
tion upon a one-year residency requirement. -

Hawail Boating Ass T at 665, quoting from Fisher v. Reiser, 610
F.2d 629, 639, n.5. .(9th Cir.. 1979) , cert, denied, 447 U.S. >930
(1980) (Judge Hufstedler dissent). Like student tuition, denial
of the right to a state funded student loan is at best-ar. "uncom—
fortable deprivation.”™ Therefore, the-two-year residency rer{ >
.quirement-need only.be rationally related to its purpose of assur—

ing that student loans go onIy:tgHbong fide residents._
[ ) [ J

The.rational basis test was explained by the United
° X T % * ° .

Supreme Court in Dandridge v. Williams, 397 U.S. 471, 485 (1970);

In the area of economicr And social welfare,
a state does not violate the Equal Protection
« Clause merely because the classifications.--
...... made by its laws are imperfect. If the clas—
sification has some “reasonable basis,”™ it
does not offend the Constitution simply be—
cause the classification T"is not made with
mathematical nicety or because 1in practice it
results 1in some, inequality.” Lindsley v.
Natural Carbonic Gas Co., 220 IT.IH 61, -78.
1The problems oli government are practical
ones and may justify, if ebay do not require,
rough accommodations -- illogical, it may be,



eand unscientific.1l Metropolis Theatre Co. v.

City of Chicago, 228 U.S. 61, 69-70. "A sta-

tutory discrimination will not be set aside

if any state-of facts reasonably may be con—

ceived to justify it." McGowan v. Maryland,

366 U.S. 420, 426.

That rational basis exists here. First, it should be
noted that the choice of the level of scrutiny usually determines ™
durational "residency cases. For a period of time there was sub—
stantial confusion concerning whether strict scrutiny was always
required in durational residency cases or was limited to only
those 1instances where significant; deprivations resulted .from
failure to meet the residency requirements. E.g., Memorial Hos-
r>itul v. Maricopa. County, supra, 415 U.S. at 257; Cole v. Housing
Authority of City of Newport, 435 F.2d 807 (1st Cir. 1970);
Fisher v. Reiser, supra.. .As a result, various courts ruled dif—
ferently on almost 1identical 1issues. E.g., compare Larsen v m>
Gallogly, 361 F.Supp.-305 (D.. -Rhode, Is. 1973). (two-year residency
requirement- for divorce subject to strict scrutiny;, held uncon-
stitutional) with Mendez v. Kellé#, 380 F.Supp. 985 (E.D. N.Y.
1974) aff*d on other grounds, 530 F.2d 457 (2d- Cir. 1976)
(two-year requirement for divorce subject- to rational basis test;
held constitutional);. Bolahewski v. Raich™, 330 F."Supp.. 724 (B.C.
Mich. 1971) (three-year.residency requirement for mayor subject
to strict scrutiny; held unconstitutional) with Walker v. Yucht,
352 F.Supp- 85 (D.C. Del. 1972) (three-year.residency requirement

for candidates for General Assembly subject to rational basis

test; held constitutional); State v. Wylie, 516 P.2d 142 (Ak.



1973) (one-year residency requirement for state employment sub- *
ject to strict-"scrutiny; :-held unconstitutional) with Ostendorf v.
Turner, All So.2d ago (D;H. App. 1982) (five-year residency re-
quirement for homéstgad exémption subject to rational basis; held
constitutional). It is extremely rare for a durational residency
requirement to be overturned under the rational basis test, and =
usually will only occur in outrageous cases. E.g., Antonio v.
Kirkpatrick, 579 F.2d 1147 (8th Cir. 1978) (ten-year residency
requirement in order to run for state auditor); Massey v. Appol-
lonio. 387 F.Supp. 373, 376-377 (D. Me. 1974) (three-year resi—
dency requirement in order to be licensed as a lobsterinan). 1/
Establishing bona fide residence, or domicile®,” occurs
when a person both (1) 1is physically present within t.ie state;
and (2) intends to remain®and make a home. E.g., State v. Adams,
522 P.2d 1125 (Alaska 1974); Rest; tement (Second) of Conflict of
Laws, 88 15, 16, 18 (1971). Applying these princip"ies","howiver, ~
?s often extremely difficult - particularly the determination of

intent:

1. The Alaska Supreme Court, for one, until® recently held that
durational residency requirements always- required a compelling
state interest. See, Williams v. Zobel, 619 P.2d 449, 451-452
(19,80). The Alaska Supreme Court now analyzes durational res—
idency requirements under its intensified scrutiny test, which is
an intermediate balancing approach between strict scrutiny and
the rational basis test. Id. This "intensified scrutiny™ test
was set forth in State v. Erickson, 574 P.2d 1 (Alaska 1978). In
a May 5, 1981 informal opinion®™ to Representative Don Clocksin,
Assistant Attorney General Bruce Botelho stated that he believed
that the Alaska Supreme Court would overturn the two-year®resi—
dency requirement, primarily applying the Erickson balancing
test. Upon closer review,” this office now believes that, the
two-year requirement would meet even the stricter Erickson test.



[1]1t is known jurisprudential fact that these

requisites are deceptively simple, and are
° . . .much more easily stated: than applied.- In

particular, whether an individual possesses  .....

the necessary intent is often a very diffi—

cult question to answer.
Stottlemyer v. Stottlemyer, 329 A.2d 892, 899 (Pa. 1974).

Moreover, as the United States Supreme Court has ex—
pressly recognized, there are particular problems in determining
the bona fides of college students ™"since those"™ students”’are
characteristically transient.” Memorial Hospital, supra, 415
U.S. at 260, n.15; Vlandis v. Kline, supra, 412 U.S. T"at 452.
Thus even during the period of uncertainty as to whether strict
scrutiny always applied to durational residency cases, It was
recognized that one-year residency requirements for 1in-state
tuition were constitutional. E.g., Coleman v. Housing Authority
of City of Newport, supra, 435 ?.2d at 810, n.9. (U. Me. 1974).

Consequently, it is evident that a one-year residency
requirement for student loans would easily pass constitutional
muster under the rational™ basis test. ” The state can condition
the grant of preferential rates for tuition on a one-year resi—
dency requirement. Vlandis v. Kline, supra; Hooban v. Boling.
503 F.2d 648 (6th Cir. 1974); Sturgis v. State of Washington, 368
F.Supp. 38 (D.C. Wash. 1973), aff"d mem., "414 U.S. 1057 (1973);
Starns v. Malkerson, 326 F.Supp. 234 (D. Minn. 1970), aff"d mem.,
401 U.S. 985 (1971). Kirk v. Board of Regents of the University
of California, 279 Cal App. 2d 430,.78 Cal. Rptr. 260 (Cal App.
1967) app. dismissed, 396 U.S. 554 (1970); Padgar v. Indiana Uni—

versity, 381 N.E.2d 1274 (Ind. App. 1978). The actual transfer



of cash to a student is at least on par to the tuition cases, if
not a more, compelling reason in. and of itself for the application
of a more stringent requirementln any event, the issue before
this court could also be cast as whether it is irrational for the
State of Alaska to"require two years of residence instead of one
year in order to be eligible for a student loan.

The two-year requirement 1is reasonable. It is not
irrational or outrageous. The Alaska student loan program does
not require that the student remain in-state to“attend school
(unlike the resident tuition cases). The student can spend up to
$53,000 in state loan funds for up to eight years attending
school 1in California, Washington, Arizona, or any other state in
the Union. Given the judicially recognized "special problems”
involved in determining the bona fide residence of .college stu—
dents even when "the students will be physically located in the
state for their years of school (Memorial Ho pital, supra, 415
U.S. at 260, n.15; Vlandis 412 U.S. at 452), even greater prob—
lems attend such a determination when an out-of-state student
comes 1in, gets money, and then leaves the state for a substantial
period of time. Thus, even if the Alaska loan program were the
same as all other states®™ programs a two-year residence require-
ment would not be irrational.

o In*addition, hdwever, the Alaska program is. far and
away the most attractive education loan program in the United
States. All other states use the Federal Guaranteed Student Loan

Program (GSL), which .is substantially inferior- and much more
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restrictive than the Alaska program. As pointed out earlier, the
GSL 1is limited, to $2,5.00 per year for undergraduate, and $5,000
per year for graduates Alaska lends $6,000 and $7,000 respec—
tively. --The maximum total allowed under GSL 1is $12,500 for un—
dergraduates and $25,000 for graduates (including undergraduate
loans). Alaska®"s.respective totals are $30,000 and $35,000; in
addition, combined graduate and undergraduate loans could total
up.to $53,000 for-eight years of study. .The interest rate for
GSL"s are .91; Alaska"s are 5/.. Further, 1in-order for a. student
who has a family income of $30,000 or more to receive a fully
subsidized GSL loan, that student must demonstrate substantial
financial need based upon a standardized needs test. Alaska's
*

loans are open to all irrespective of need or income. Affidavit
of Dr. Romesburg. ~

In short, it is not irrational to believe that a two-
year residency requirement, rather than a one-year requirement,
is a ".".reasonable criterijon] for in-state status as to make vir—
tually certain that students who are not, 1in fact, bona fide
residents of.the.state ....v..cannot take advantage™ of the enor->
mous benefits of Alaska®s loan program. Vlandis v. Kline, supra,
412 U.S. at 455 (emphasis added). The two-year residence re—
quirement .meets the rational basis test, and does not violate

equal protection.



C. THE TWO-YEAR RESIDENCY REQUIREMENT DOES NOT VIOLATE
THE DUE PROCESS CLAUSE, THE CITIZENSHIP CLAUSE, OR
-THE® PRIVILEGES AND IMMUNITIES CLAUSE.

Ms. Andress also challenges the two-year residency
requirement under the Due Process Clause, the Privileges Immuni—
ties Clause, and the Citizenship Clause. These assertions are
without merit.

Vlandis settled the due process issue by holding- that
only "a permanent irrebuttable presumption of non-residence
is violative of the Due Process Clause.”™ Vlandis, 214 U.S. at
453. In Vlandis the Court overturned a scheme where if a student
was not a resident by a certain date (the date of admission to
school), that student could never achieve resident status there-
after. The Court contrasted that scheme with plans that aI;owed
the rebuttal of that presumption after a period of residence:

Minnesota®s one-year durational residency

requirement, however, differed in an impor-

s r= “tant respect” from the permanent irrebutable -
presumption of issue 1in the present case,

t Under [Minnesota®s requirement], a. student -r
who applied to the University from out of

N ;...State could rebut the presumption of non-—
residency, after having lived in the State

i..,;— for one year,-by presenting sufficient other - "
evidence to show bona fide domicile within
Minnesota.

Vlandis, 492 U.S. at 453, n.9.. In other words, durational resi—

dency requirements, since they can be rebutted by a period of
residence, do not violate the Due Process Clause.

Ms. Andress®™ challenges under the Privileges and Immu—
nities Clause and the Citizenship Clause are also without sup-—

port. Because Ms. Andress claims to be a bona fide Alaska



resident, the Privileges and Immunities Clause 1is inapplicable.
Hawaiil Boating; 651 F.2a at-666.: Nor does the"state see how Ms.
Andress® claim falls within the accepted ambit of the Citizenship
Clause. E.g., Slaughter-House Cases, 83 U.S. 36 (1873).

Instead, it appears that Ms. Andress 1is attempting to
argue a violation of a fundamental right to interstate travel
based upon these clauses, ar approach recently argued by Justice
0*C.mnor 1in her- concurrence 1in. Zcbel v. Williams, supra, 50
U.S.L.W. at 4616-4620. Whatever the future of that analysis, it
is clear that eight out of the nine justices presently reject
that approach. Id., at 4615, n.4, 4616-4617 (J. Brennan concur —
ring), 4621, n.3 (J. Rehnquist, dissent). Ms. Andress®™ arguments
on these points will have to await another day -- they are not
meritorious under the present 3tateof the law.

;oo " y-"1y. 1Tonclusion

For the vreasons stated ~in thebrief, defendants
respectfully request this court to. grant their motion for summary
judgment. (1. ..

DATED this day of /<- 158

WILSON L. CONDON
______ - i ATTORNEY GENERAL

By, -
Robert M. Maynara
Assistant Attorney General
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DEFENDANTS®" REPLY BRIEF
INTRODUCTION
Ms. Andress®™ opening btief makes a number of errors.
This reply brief will only concentrate on the five most important

general errors made by Ms. Andress. The first general error made
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by Ms. Andress is her attempt to characterize the 1issue before
this court-as one concerning the validity of a two-year residency
requirement in the abstract. Rather, the issue before this court
is whether a two-year residency requirement is .rational for the
specific purpose of applying for the Alaska Student Loan Program.
Ms. Andress ignores the problem of student mobility, the attract—
iveness of this particular loan program, and the ability of a
student to take this cash subsidy anywhere in the world to go to
school. These known, established facts are directly relevant to
rationality of the residency requirement; they are ignored by Ms.
Andress.

Se90nd, Ms. Andress either states or implies that all
durational residency requirements are subject to an intensive
equal protection review. This is incorrect. Unless a signifi—
cant deprivation, like access to medical treatment, welfare,, or
voting 1is involved, the normal "rational basis™ test is used.
Hawaii Boating Ass"n v. -Water Transportation Facilities. 651 F.2d
661 (9th Cir.~ 1981). eUnder at least this minimal review, the
two-year s/.andard is rational.

Third, under the 1impression that the two year require—
ment was imposed in 1981, Ms. Andress relies extensively on state—
ments made in the twelfth..legislature- 1981 session for the pur-,
pose? underlying the two year requirement. Ms. Andress 1is wrong.
The two-year requirement has been in existence since 1971. The
1981 session only added a clarification to the term "resident”™ to
clarify the meaning of physical presence; the two-year residency

requirement came much earlier. The 1981 floor statements are



only relevant to that clarification, and not to the rationality
of ..usingra length of..two years. -

- Fourth, Ms. .Andress states or implies that by moving to
Alaska she has become disqualified from receiving any other signi—
ficant-financial aid.- As a result, ¢She argues, there is the
spectre of some "absolute deprivation”™ of an education. This
theme underlies most, of her arguments. Again, Ms. Andress is
incorrect: -By moving -to Alaska Ms. Andress has lost nothing. -
Alaska residents of less than two years are still eligible for
the Federal Guarai. teed Student Loan (GSL) , as well as other
federal.and institutional loans. See Second Affidavit of Kerry
Romesburg (attached). The GSL, as pointed out in our opening
brief; 1is the .only local loan program available to students in 45
states,. including California (Ms. Andress®™ previous residence).
The GSL is also available in Alaska in addition to Alaska®s .own
student, loan program/. eMs. Andress and all less than two-year
reside.nts_are qualified for the Alaska GSL program. Ms. Andress
has lost nothing by moving to Alaska. Furthermore, if the Alaska
Student Loan Program did not have a stringent test fpr bona—f[de
residents, then loan shoppers, too, would lose nothing by tem—
porarily moving to Alaska. This, again, underscores the need for
an effective and stringent bona fide" residency test for
Alaska®"s-Student Loan Program.

Finally, Ms. Andress mischaracterizes the residency
requirement as intending to -deter or 1inhibit interstate"migra—
tion. The state has the .right to grant its subsidies only to
bona fide residents: those persons physically present 1in the

- 3 -



state who intend to make »1:..JKa their home. Even a totally ac—
curate..test*.of that .intent would have the same effect of prevent—
ing "loan shoppers”™, from coming to Alaska solely to get student

loans. This, is the effect of all valid tests of bona fide resi—
dency:: to prevent some state benefits"from going to those who do

not intend to. be citizens of that state. As a result, the intent
of..all bona ..fide .residency-.requirements could also be. character—
izedas intending to prevent those who do not intend to.make that
state their home from-coming ta that state solely to" take advan—
tage of a state benefit. Ms. Andress®™ restatement of the intent

to .determine., bona fide residency as a deterrence to "loan

0
choppers™ does not render, the requirement an unlawful 1inter-

ference.with interstate migration.

Alaska wants students to come to Alaska; it wants to
give money to persons who, upon completion of their education
intend to. make Alaska their home. *Alaska does;not want to give
money: to persons who do not intend to make- Alaska their home.
Those goals are legitimate, and the two-year residency require—
ment is, for the Alaska Student Loan-Program, a rational test to

determine the bona fides of residency.

ARGUMENT - - - V- - . - -

A. The Two Year Requirement Must Be Viewed In Relation to
thi mParticular Program - z 7~ ~
The question before this Court is whether a two-year
residency requirement 1is an irrational tool to use in determining

- A -



the- -bona fide"s" of a:student"s Alaskan citizenship for the pur-
pose of qualifying for Alaska®s Student Loan Program. Defendants
agree that some -bona fide residentslike Ms. Andressj will be
denied a student loan because of this requirement. Defendants
wish- that there was a magic test to determine intent to remain 1in
eAlaska; a test- that ecould exactly sort those applicants who do
"and do not intend to make Alaska their home:
. * Unfortunately, that magic test does not exist. Just as
unfortunately, 1t 1is known "that without an effective bona fide
residency test,"m"students would come to this state and apply for
loans with no intention of returning after their education# is
completed.- As Dr. Romesburg stated during his deposition:
[DJon"t forget, the loans are totally portable. These
" ! loans can be used anywhere, and in fact, notin the
Vo, . . nation, anywhere in the world as loi.g as 1itsan ap-
c: ".proved institution. ™ And" students are-very mobile as a
class of peoplfe. "I am sure you are aware of that,
rer.v r.«Certainly 1 am";"and certainly anyone involved in finan-
cial aid is, or higher education today, is aware of the
mobility of the modern student. They will travel be-
- e, — tween states i1f they can find a -better opportunity for
loans or aid. In fact, in the west, they shop--they
. shop quite blatantly between states under different

m areas of support. *



Dandridge v. Williams, 397 U.S. 471, 485 (1970) (Citations omitted)-

.Given both the known mobility of students and the in—
centive for students who do not intend to remain to come to e«
Alaska- f.or :a student loan, the two-year requirement 1is rational.
The- people affected by the requirement, are those who previously
resided outside® the. state. These recent arrivals are applying
for up.to $53,000 of. state funds.- They may take that money back
out of .state for up to eight more years. . It is surely, reasonable
to require some, substantial residence, test as an element in check—
ing the bona fides of these"new arrivals. The question is whether
two years is irrational for this studentloan program. We urge
this -Court to hold-that, it .-is a rational requirement ; that even
though it has an unfortunate effect on some individuals, like Ms.
Andress, it is not ah irrational method of assuring that Alaska
student loan money goes tothose persons whointend to make
Alaska their home."™ . vv ;.._ ..
rv - B. Ms. Andress Misstates the Standard of Review.

Ms. Andress also mischaracterizes the applicable
standard-of review by. "implying or stating that some intensified
review is or should be applied in this case. Recent case law
establishes that the normal "rational basis™ equal protection
test appl-ies.-

As was mentioned"in our opening brief, until Memorial
Hospital v. Maricopa County, 415 U.S. 250 (1974), there was sub-—
stantial confusion concerning whe"ther strict scrutiny was always
required in durational residency cases, or was limited to only
those instances where significant deprivations (like denial of

g
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Romesburg Deposition at 16.

:.C... because of the magnitude of the subsidy, the state”
wished to make "virtually certain that students who are not, in
fact, bona fide residents of the state, .cannot take advantage™ ™f
this generous program. Vlandis v. Kline, 412 U S. 441, 454
(1973). And,..like the residency-requirement for in-state student
.tuition, a .durational residency requirement 1is a traditional tool
for sorting student residents*from those who do not intend to
make Alaska their home. Because of the mobility of students, the
ability to take the loan out of state, and the magnitude of the
state benefit (up to $53,000 over eight years), a stricter test
for determining -residency ."than ethat in use for qualifying_for
in-state stdhent tuition was believed by the Legislature to be
necessary. Unlike the. subsidy given for instate tuition, not
only was the amount of the subsidy given much greater, and not
only was the award given in cash, but also the" student did not
have to remain in state-.-.in order, to .receive the benefit.."..

The period chosen was two-years. It is recognized that
somenumber- of bona fide residents, Ilike Ms. Andress, may be
denied student loansas a result of this requirement. But,

"[a] state does not violate the Equal Protection
- - — Clause because- the- classifications made by 1its

laws are imperfect .. . . "or because in practice

it results in some inequality.” "The problems of

government: are practical ones and may justify, if

they do not require, rough accommodations."”



welfare, .medical.treatment, or voting) resulted from failure to
meet the residency requirements. E.g., Memorial Hospital, surra,
415 U.S. at 257, Cole v. Housing Authority of City of Newport,
435 F.2d 807, 810, n.9 (First Circuit 1970); V7illiams v. Zobel,
619 P.2d 448 (1980). "As a result, for a periqd of time many
courts assumed that strict scrutiny always applied regardless of
the right infringed or the deprivation involved.

It was not until Memorial Hospital that the present
test evolved® - a two tier test which depended upon the nature of
the deprivation caused by the denial of "bona fide"” r-"aident
status. -As a result, the rational basis test applies to most-
durational residency requirements. Hawaiil Boating Ass"n v. Water
Transportation Facilities;y 651 F.2d 661 (9th Cir~1981) (“Hawail
Boating") .

- -Ms. Andress fails to recognize this period of con—
fusion. ~Consequently, Ms. Andress misstates the applicable test
when she .asserts..that a .state_must -_always have ™"an especially
weighty 1interest in an objective proof of bona fide residency”
[Plaintiff"s -Memorandum at"14.] , "that "(a]ny durational residency
requirement brought to a court for constitutional scrutiny will
carry a heavy burden™ [Id. at 10], or otherwise implies that all
durational residency requirements-require the application of some
intensified test. .

Also,, as a result, MSV Andress 1is able to make such state-
ments as "No court has upheld a "two-year durational residency
requirement 1in these circumstances [referring to the statutes at

issue 1in this case].” I1d. at 15. That 1is true. It is”also true
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that no court applying the rational basis test has struck down a
two-year durational residency requirement.in these circumstances.
Since the test was clarified eight years ago, j:here simply have
not been any cases directly on point one way or.the other.

.. Again, this 1is not to say that the two-year requirement
is valid for .all programs, or that the two-year requirement would
be valid under .strict scrutiny,. But that is not the test nor the
question before this court. The test is the rational basis test,
and the question, is whether or not this particular program can
rationally require a two-year residency requirement for 1ids

applicants- S

...... . --Because of the apparent confusion on lis. Andress™ part,
the Ninth Ci}cuit Court of Appeal™s most “recent statement 02 the
applicable test bears- some extended quotation:

The right to travel 1is a fundamental right, and it

"*has been, recognized that durational residency re-
e _.: ~quirements - because they disadvantage a.class, of ,

persons who have, recently exercised the right to

..— - travel -=_may, in certain circumstances, unduly-

infringe upon this right. In Shapiro v. Thompson.
394 U.S., 618, .89 S.Ct. 1322, 22 L.Ed.2d ,b600
_ __(1969) , the Court held unconstitutional a one-year
durational residency requirement for welfare assist—
ance. The Court stated, however:
"We iamply no -view of the validity "of .o~
waiting-petiod or residence requirements
determining eligibility to vote,
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eligibility for tuition-free education,
my.-: (ito" obtain .a. license to practice a profes-
. sion,- to hunt or fish, and so forth.
mSuch requirements may promote compelling z
estate interests on the"one. hand, or, on
the.other, may not be penalties upon the
- exercise of the constitutional right of
../.interstate travel.”™ 1ld. at 638, n. «21] .
The Court held, in Dunn v.Blumstein, 405 U.S. 330,
(1972), and Memorial Hospital v. Maricopa County,
[415 U.S. 250 (1974)], that durational residency
requirements® which involved deprivations of the
right"to vote and free nonemergency medical care
. triggered strict scrutiny. "In Maricopa County,
however, "the Court noted -that ""The amount of im—
pact required” to give rise to the compelling-,
state-interest test [has] not been made clear."”
[Id. at 256-7] (Footnote omitted). In Fisher v.
Reiser, 610 F.2d.629 (CA9 1979) cert, denied, [447
U.S. 930 (1980)], we noted the importance of the
"nati Te of the benefit denied.” I1d. at 635. In
fact, Judge Hufstedler-, edissenting 1in Fisher,
after.reviewing the right to travel cases, com—
mented that "The Court [has] indicated that the
"penalty”™ required-to invoke strict scrutiny ~in--
volves a genuinely significant deprivation, such

as a denial of the basic “necessities®™ (as “in



Shapiro), or the denial of a "fundamental poli—
tical right." i.(as "in Dunn)""ld.--at 639 (footnote
omitted) (emphasis added). Judge Hufstedler also
noted .that. "Deprivations which are only uncom—
fortable “are .not enough; such as conditioning
lower tuition at state institutions of higher edu—
cation upon a one-year, residency requirement."”

Id. at. 639., ..n. 5. : = . ;

The district, judge found that strict scrutiny was
not .applicable because the durational residency
requirement, for preferential mrates for mooring
privileges 1in recreational boat harbors was not a0
esignificant penalty on the right to travel. To
use Judge Hufstedler = terminology, this "depriva—
tion” was merely ~uncomfortable.” The district
judge found that this case was more like the
college- tuition cases, which stand for the propo—
sition that "conditioning lower tuition at state
institutions of higher education upon a one-year
residency requirement”™ does not impose a "penalty"”
on the right to travel justifying invoking strict
scrutiny. We agree with the district judge that
the "deprivation” involved in this case - the
failure to provide a berth in a recreational boat
harbor at the same® rate ”as a resident - does not

operate as a sifmificant "penalty” on the right to

travel.
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Hawaii Boating Ass®"n at 664-665 (emphasis in original).

Like", in.-state tuition, and unlike the right to vote,
denial of a student loan is not a significant enough deprivation
to trigger intensified review. Consequently, the rational basis

test 1is the- appropriate test.

C. The Two-Year Residency Regxiirement Has Been "In Existence
Since 1971.. .,z " *

Ms. Andress relies extensively on quotes from the
Sena "e and House floor during the 1981 session in attempting to
establish the purpose behind the two year length. Ms. Andress
claims that those debates are relevant because she believes that

In 1981 the Twelfth Legislature amended the

Alaska Student Loan Program to include the two

year durational residency requirement
Plaintiffs-Memorandum at 7. @  _....

Ms. Andress;-.is. wrong. The two-year, requirement has
been in effect since 1971. 81, Gh 98 SLA 1971 established the
loan program,-provided that an applicant must be "a resident of
Alaska™ and, 1in the original AS 14.40.773, defined "resident".as
meaning - Do e

a person domiciled in Alaska who has resided”,

in Alaska for at least two years before making -

an application for.a student loan.

What the Twelfth Legislature did do was move the two
year requirement from the definitional section (AS 14.40.773) to

the qualification section itself (AS 14.40.751). 810, Ch 89 SLA



1981 . But the 1981 Legislature did not impose the two year
length. Therefore,, the statements .of ;:he 1981 Legislature are
not relevant to .the issue of the purpose or the intent of picking
two years as the required length of residence rather than some
other test or some other period of time.

The Twelfth Legislature did add a clarification to the
two year requirement by, providing for types of actual physical
presence as the means for determining whether somebody had been a
resident for two years. 810 Ch 89 SLA 1981. The reason for
this clarification was that the legislature had received evidence
that persons who.did not. intend.to make Alaska their home had
come up TFfor summer ".jobs two. years in a row, applied for student
loans, and had then taken the money out “of state for school. Dr.
Romesburg explained this statutory clarification and the reasons
for the action in his deposition:

. . "ArS The Statute that was changed,
;.r  .-again,- it was.-- | think it was two years -.
ago that the change went through, says
Je  -ri-. rthat the person has to be physically pre-
/e*sent for two years before filing.
Q. The applicant can have all of these other

..indicators of residency --

A. .Right. e m
Q. -- uniformly..

A. That"s correct.

Q. They have not been present for two years,

they"re disqtialified.
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That"s correct, unless they are a minor
“«‘nd their“parents fiave been physically”
present for two years. There are some
things like that. But even-"if "they"ve
ebeen outside to school ™-- and I™m giving .
you what .the Statute says now - if
...you"ve been outside to school you-have to =
-have been physically present for two
"years before you went to school. £ - -
you"re in the military, you have to have
been physically present for two years
before you entered the military. This
was an attempt by the legislature® to
tighten down what they meant by physically
present, and 1°1l even go beyond that to
tell you who they were aiming at. Thev
weten* t---aiming "at the general person
here. They were aiming at a group of
people "that were purportedly”™ obtaining
student loans that were, in fact, not
residents, and those were individuals
that would come to Alaska, work in the
summer, go outside to school during the
fall, to a school that didn"t have a tui-
tional differential so they didn®t have
to declare themselves as a resident or

non-resident at the particular



institution, come back, work a second
summer,. go out again to school and then
they said, "I am a resident. I Ve put
in, in fact, maybe six monthsr two
summers, but 1 have been there -- 1 "ve
been in school the rest of the time.

I ve only been outside the state except
for. educational purposes. I qualify

under the Jloan program,”™ and we were

giving them loans.

The senate got very upset about this when
they were informed. And "they were 1in—
formed,”™ you could go back and check .the
senate records. Some .students appeared
and testified,.-; students from the Univer—
sity ..of Alaska testified that this was
. happening end they got upset and said,
"We-don*"t wanteyou giving those people
those loans, and we want to tighten this
thing.down,”™ and that"s when they put two
years. . . . -
Roinesburg Deposition at 13-15.

Therefore, the Twelfth Legislature did not impose the
two-year durational residency requirement. Instead, that legislature
only clarified the definition of residence to take care of a
problem that was brought to their attention. That problem
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reemphasized the rationality of the original purpose of the pro—
gram - to assure, that Alaska student loans went to students who
intended to make Alaska their home.. Simply stating that two
years residence was required had not been enough; .a further defi—
nition of residence to include certain types of physical.presence
was required in addition. The legislature, both in 1971 and
1981, was not reacting to a hypothetical fear - they“were taking
a course of action based on real, and present problems. Their

solutions were rational.

D. Ms. Andress Has the Same Loan Programs Available to Her

as are Available to Students in 45 Other States.

Ms. Andress bases many of her arguments®™ on the assump—
tion that the Alaskan- Student Loan Program is the sple source of
funds-for persons, who are physically present in Alaska from .one
day to two years.-. For example, she states that

If the- plaintiff->is to get any governmental .assist—

ance .from the State of Alaska to get a legal edu—

cation, it 1is going to have to be through the

Alaska Graduate Student Loan Program. (Romesburg

Deposition at 9-11). The plaintiff*s bona-fide

Alaska residency prevents her from getting any

financial assistance from any other state and

makes 1t necessary for her to pay-out-of-state

tuition in California.

Plaintiff*s Memorandum at 3. It is on that assumption that Ms.
Andress asserts, for example, that
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defendant Romesburg makes it very clear that the
- * denial of :assistance from the State, of Alaska

-.through the Alaska Student Loan Program is an ab-

.solute denial of any State assistance for a wide

. range of graduate education. The plaintiff and

........... .all others |like her are going to have to get .

-. assistance from the State of Alaska or nor get a

graduate education at all.

Plaintiffs Memorandum at 6 (emphasis added). This ™"absolute

denial™ argument underlies many of Ms. Andress ” arguments. E.g.,

Id. at 39. , e e -

e Ms. Andress-is, .again, 1incorrect. Although Ms. Andress
is not qualified for the .Alaska Student Loan Program, she 1is
qualified for the. Alaska version of the Federal Guaranteed
Student Loan (GSL) Program. Second Affidavit of Kerry Romesburg.
The® funding and terms available under this program were described
in our opening brief at page k and in the (First) Affidavit of
Kerry Romesburg. e ; .

Although it is technically true that Ms. Andress 1is not
qualified for any other state-funded programs, there are only
four other _non-GSL state programs in the nation. These are the
morerestrictive programs in Alabama, Georgia, Kansas and Oregon. -
(First) Affidavit of Kerry Romesburg at5. All other statesparti—
cipate in the Graduate Student Loan Program, and, unlike Alaska,
do not offer any independently funded state loans.

In particular, Ms. Andress 1is no worse off than if she
had remained in California, since California is not one of the
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four states with a separate state-funded student loan program.
In addition,.Ms. Andress., like all other students nationwide, is
eligible for National Direct Student Loans (a federally admin-*
istered loan program, loaning up to $2,500 at five percent inter—
est) "or the much smaller institutional loans (available at speci—
fic colleges)._ Second Affidavit of Kerry Romesburg.

Thereforet except for students in four other states,
Ms. Andress_is-eligible for . the exact same loan programs as are
available to any other student in the nation. Remaining equal to
almost all other students can hardly be termed "an absolute de—
nial of a graduate education.”™ Plaintiff*s Memorandum at 39.

Instead, Ms. Andress 1is simply being prevented from.-

receiving an additional benefit: the benefit of the much more
generous Alaska Student Loan program. She has 1lost nothing by
moving to Alaska..........

.. Further ,» this again emphasizes the rationality of. the
fear of "loan shoppers™- those who temporarily come to Alaska,
solely to receive a student loan and do not have the present in—
tent of making Alaska their home. If there was not a stringent
residency test, then the "!oan shoppegs" would also remain eligi-
ble for those federal loans by coming to Alaska. They, too,
would, have nothing to lose.. It is necessary to have some sub-—
stantial and effective test for determining which of the recently
arrived students have the present intent to remain in Alaska.
The two-year residence requirement is rationally related to that

purpose.
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E. The Purpose of the Two Year Residency Requirement is not
to Deter In-State Migration.” -

Finally-, Ms. Andress consistently mischaracterizes the
residency requirement as a deterei.it to interstate migration. She
repeatedly states -that the "intent is to prevent people from
coming to Alaska.*~ Plaintiff*s Memorandum at 19. Ms. Aadress is
mistaken. The-purpose of the program is not to prevent students
who intend to-remain in Alaska from coming to Alaska. Rather, it
is to prevent persons who do not intend to remain and make Alaska
their home from receiving student loans. The only effect hoped
for iseto deter "loan shoppers™ .7 persons.who do not intend to
make Alaska their home, and who are not bona- fide residents -
from receiving student loan money.

The requirement is hot intended to prevent these wish—
ing to make Alaska their home from coming to Alaska. In fact, as
explained above, newly arrived studenus will remain eligible for
some loans as are.available 1in most of" the rest of the nation
<the GSLs):. e"Thus 1t is doubtful that the two year requirement
for mthe Alaska Student®Loan ;Program will deter- any student
wishing to make Alaska hir or her home from coming to the state,

eMs. Andress misstates the record when she makes state—
ments like the following:

The concern in this record is not whether a

person is a bona fide -resident, because defen—

dant Romesburg admits that there are many bona

fide residents who would otherwise be qual—

ified. The concern 1in this record is with -
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.stopping migration and Romesburgls_testimony
-"-l.:-: "shows..that...-isexactly the effect that the
statute has.
Id. at 23. e H-ee
—  ees, First, .the purpose of any test of bona fide residence
is ,.t prevent people .who do not intend to remain in the state
frpm- receiving, &= state benefit. Even if there were an exact
test, one which-.could unerringly classify bona fide residents
from transients, even .that test would still deter those person
who do not intend to make Alaska their home from traveling here
solely to take advantage of the state benefit. This result would
not render a totally accurate test unconstitutional. It does not
render this residency requirement unconstitutional, either.

It is the “Intent of these statutes, shown in the
record, .to only sort out those persons who want to take the money
and run.; For example, the following exchange occurred during the
deposition, beginning with a question from Ms. Andress®™ attorney,
Mr. Zobel: .

e _ e - _ Q..= So this two year durational eresidency =
requirement 1is enforced to deter people
.from coming to the state, claiming Alaska
.— ..- residency, taking up residence here and
applying for-a loan.
A. I would disagree. I would disagree with
msome of the terms you used, if I can. ; .

Q. Sure.



A.

I think it"s - the two year durational

“-residency now, the physical presence resi-

-dency, the senate and the house went

along with it, the legislature passed a

couple years ago, was" to deter people

from coining to Alaska for the sole pur-

. pose of obtaining a student loan. The

“Sey@y. you posed if, you said, coming up e

me -lhere, establishing residency and so on.

e *7 r..- TN\=

C. Mewet *.

IT residency means two years .residency,
then 1°d have to disagree. What the pur-
pr.se of that was to make sure that people
edidn"t come up here just to get a student
loan and then take that loan - don"t

forget, the loans are totally portable.

These loans can be ilsed anywhere, and in
-fact s not in the nation; anywhere in the -
world as long as it"s an approved insti-
etution;" -And students are very mobile as
a class of people. I"m sure you"re aware
of that. Certainly 1 am, and certainly
anyone involved in financial aid is, or
higher education today, 1is aware of the
mobility of the modern student. They
will travel between states if they can
find a better opportunity for loans or

aid. In fact, 1in the west, they shop



they shop quite blatantly between states
under different areas of support.

So you want to deter those people fronm
coming to Alaska to participate- in the
program?

I think"the true - the true wording that
should, be-used, and 1 guess you. .could -
ife.you want to. interpret, this as
deterring, 1 guess that"s up to you, but
the purpose was, to insure that the loans
were used by. the people that were truly
eligible; that were truly Alaska resi—
dents and were residents and not just for
loan purposes, but were residents of
Alaska, and the loans were directed to
help those residents. Remember those two
reasons.they had the program; access and
an educated populace. It"s to help the
residents in Alaska, not air Oregonian or
a Washingtonian that ..happens to come up
here and put in a couple of months 1in the
summer or maybe one year or a short
period of time, take the money and go

south and maybe never return.

So I"m not.sure -- in fact, 1 would say

that the program is not used in a way to



deter, anyone from coming here. I don"t
think that"s the intent-7at all.. It"s to
- that residency 1isn"t a deterrent,
it's more, | think, an encouragement for
those people that are truly Alaskans and.
it's just a testeto make sure that 1in
fact, they are Alaskan and.qualify...And

e by "Alaskans.” I mean truly a resident of
Alaska, not just someone here to qualify
for a loan and leave. I don"t know if
we"re saying the same thing in different
ways or not. e

Romesburg Deposition at 15-17.
; Therefore,_}he loan program cannot be characterized as
an intent to prevent in-state migration. Again, it"s purpose 1is
solely to assure.that only, bona fide residents receive a generous

: : . y .
state subsidy. . - Vz. * Tiv. d...

Second, simply“because the test 1is 1ine:cact, and will
deny benefits to some bonaefide residents, does not mean that its
purpose.must be something other than a test for bona fide resi—
dency. As stated earlier, it is unfortunate that there 1is no
magic test to exactly sort those-whoehave the requisite intent,
from those who do not. lo "addition, the state is not required to
employ massive armies of bureaucrats to perform individualized
intent tests on all applicants for all programs. Absent such a

test or requirement, there will always be, for any test, many

bona fide residents who will be included within the assumed class



of non-bona fide residents. But the existence of that inherent
inexactness does”".not mean .that the purpose of the prograin is”
something other than to assure that only bona fide residents will
receive student loan money."

We have stipulated that Ms. Andress is a bona fide resi—
dent. But because she 1is denied a student loan does not mean
that the purpose is to deter persons who wish to reside in Alaska
for making Alaska .their home. This point was clearly made at
Dr. Romesburg®s deposition. In fact, the following exchange
presents the heart of this whole dispute:

Q. You"ve stated that you have no reason to

believe that my client came to Alaska for

» .
the purpose, the sole purpose of parti-
cipating. in the loan program.

A. e Correct.

Q. e<-Is it designed to make persons such as my

client, who is a - You"ve said, am I not

correct, that she 1is a bona fide resi-

3\ ~ -dent? ‘'ec— r.. m ___ _.\ .
A. I said, | have no reason to believe she"s
not. ..e e e
- Q* : Okay.

And you said you have no reason to be—
lieve that she came to Alaska solely for
the purpose of participating 1in the
graduate styde@t loan program?

A. Correct.

2k



