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~L7.t T R r  o f

F O R  C S H B  320 

J a n u a r y  19, 1984

Th e  H o u s e  R e s o u r c e s  C o m m i t t e e  has c o n s i d e r e d  C S H 3  320, p r o v i d i n g  for 

a p p r o v a l  o f  the A g r e e m e n t  b e t w e e n  the S t a t e  of A l a s k a  and  T e s o r o  A l a s k a  

P e t r o l e u m  C o m p a n y  for the sale of a p o r t i o n  of A l a s k a ' s  r o y a l t y  oil. T h i s  

A g r e e m e n t  m u s t  be a p p r o v e d  by the l e g i s l a t u r e  u n d e r  the p r o v i s i o n s  of AS 

38.05.055(a) -..hich p r o v i d e s  t h a t  "the c o m m i s s i o n e r  of n a t u r a l  r e s o u r c e s  m a y  

no t  e n t e r  i n t o  a sale, exchange, o r  o t h e r  d i s p o s i t i o n  o f  oil or ga s  o r  o f  the 

rights o r  w a i v e r  o f  the rights to r e c e i v e  f u t u r e  p r o d u c t i o n  o f  r o y a l t y  o i l  or 

ga s  u n d e r  AS 3 8 . 0 5 . 18 3  w i t h o u t  the p r i o r  a p p r o v a l  o f  the l e g i s l a t ur e . "

S e c t i o n  19.1 of the A g r e e m e n t  p r o v i d e s  th a t  the A g r e e m e n t  m a y  be

" s u p p l e m e n t e d ,  a m e n d e d  o r  m o d i f i e d  at a n y  time, b u t  o n l y  b y  w r i t t e n

i n s t r u m e n t  d ul y  e x e c u t e d  by the part i es  to this A g r e e m e n t . "  In m a k i n g  any 

« e h  Cj'i.rnges to the A g r e e m e n t  p u r s u a n t  to this section, the C o m m i s s i o n e r  

:vv-.'j \ iv. .feting on b e h a l f  of the S t at e  cc A l a s k a  as one o f  the p a r ti e s  to the

■ C c v m i t t ee  recognizt s t ha t  a s upple m e n t,  a m endment, or m o d i f i c a t i o n

of the A g r e e m e n t  c o u l i  he a vrther "sale, e x c ha n g e ,  or o t h e r  d i sp o s i t i o n "

w i t h i n  ‘;he m e a n i n g  of /i?. 3 3 , t. ’"5(a). T h e  C o m m i t t e e  is a l s o  c o g n i z a n t  that 

pviraya* to S e c t i o n  20.1 o f  tht Agreement, the C o m m i s s i o n e r  has the r i g h t  to 

"gj ant" (consent co) an assigm.- .t o f  the A g r e em e n t .

t is the i n t e r t  of the Comiiittee that it be u n d e r s t o o d  that a p p r o v a l  of 

CS'ria 320 doe s  not c o n s t i t u t e  p r i o r  a p p r o v a l  of a n y  supplement, a m e n d m e n t  or 

m o d i f i c a t i o n  o r  any a s s i g n m e n t  t hat w o u l d  be a f u r t h e r  "sale, d i s p o s i t i o n ,  

Xenange, o r  o t h e r  d i s p o s i t i o n "  w i t h i n  the m e a n i n g  of AS 38.06.055(a) and 

that it is e x p e c t e d  tha t  any suc h a c t i o n  by the C o m m i s s i o n e r  m u s t  first be 

p r e c e d e d  by c o m p j i a n c e  w i t h  the p r o c e d u r e s  for o b t a i n i n g  the p r i o r  a p p r o v a l  

o f  the l e gi slature.

•n /  N * . .

R e p r e s e n t a t i v e  J o h n  R.ihgst's? 

Co - C h a i r m a n ,  R e s o u r c e  C o m m i t t e e

R e p r e s e n t a t i v e  D i c k  Shul 

C o - C h a i r m a n ,  R es o u r c e  Co: ttee

V A  I V A<-' At?.

j p f e s e n t a t i v e, R i c k  (Jehling /  

icje-Chairman, ̂ R e s o u r c e  C o m m i t t e e

R e p r e s e n t a t i v e  C h a r l i e  Buss e l l 

Member, R e s o u r c e  C o m m i t t e e

R e p r e s e n t a t i v e  A n t h o n y  V a s ka  

MerpberJ R e s o u r c e  C o m m i t t e e

R e p r e s e n t a t i v e  R o n a l d  L a r s o n  

Member, R e so u r c e  C o m m i t t e e

R e p r e s e n t a t i v e  J o h n  C o w d e r y  

M ember-^ R e s o u r c e  C o m m i t t e e

R e p r esentat. 

M e m b e

o h n  Liska 

C o m m i t t e e

R e p r e s e n t a t i v e  P e t e r  C o l l  

M embe r ,  R e s o u r c e  C o m m i t t e e
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Date: 1- 12 - 83?"
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A g e n c y :  D e p a r t m e n t  ot~ N a t u r a l  R e s o u r c e s  '

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note):

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  and B u d g e t

I m p a c t e d  A g e n c y ( i e s )  1 2 / 1 / 8 3



S t a t e  o k  -A.l s it-v
O F F I C E  □ F  T H E  D O V E R  N O P  

JU.VBAU

M a r c h  31, 1983

T h e  H o n o r a b l e  J o e  L. H a y e s  
S p e a k e r  of the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  Alas'-a 99811 

D e a r  Mr. Spe a k e r :

U n d e r  the a u t h o r i t y  of art. Ill, sec. 18, of the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  w h i c n  p r o v i d e s  for 
l e g i s l a t i v e  a p p r o v a l  of  a r o y a l t y  o i l  c o n t r a c t  b e t w e e n  the 
s t a t e  a n d  T e s o r o  A l a s k a  P e t r o l e u m  C o m p a n y  for the sa l e  of 
C o o k  I n l e t  r o y a l t y  oil.

T h i s  c o n t r a c t  is d e s c r i b e d  in the f i n d i n g s  e n t i t l e d  " P r o­
p o s e d  D i s p o s i t i o n  of R o y a l t y  Oil, T e s o r o  A l a s k a  P e t r o l e u m  
C o m p a n y "  i s s u e d  by the D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  o n  
F e b r u a r y  22, 1983. C o p i e s  of t hese f i n d i n g s  h a v e  b e e n  m a d e  
a v a i l a b l e  to the l e g i s l a t u r e  a n d  che p u b l i c  for review.

T h i s  cor. -?.ct is b e i n g  s u b m i t t e d  for l e g i s l a t i v e  a p p r o v a l  
for t w o  reasons. First, a l t h o u g h  this a n d  the p r e v i o u s  
adminis-.ration ha v e  c o n s i s t e n t l y  t a k e n  the p o s i t i o n  that 
the s t a t u t o r y  r e q u i r e m e n t  of  l e g i s l a t i v e  a p p r o v a l  of 
r o y a l t y  o i l  c o n t r a c t s  is u n c o n s t i t u t i o n a l  (AS 3 8 . 0 6 . 0 5 5 ) ,  
as a m a t t e r  of c o m i t y  I r e s p e c t  the l e g i s l a t u r e ' s  d e s i r e  
to h a v e  a d i r e c t  v o i c e  in m a j o r  d i s p o s a l s  o f  r o y a l t y  oil. 
T h e r e f o r e ,  this c o n t r a c t  c o n t a i n s  p r o v i s i o n s  r e q u i r i n g  
approval, by the l e g i s l a t u r e  b e f o r e  it b e c o m e s  e f f e c t i  o. 
S e c o n d ,  th i s  bi l l  w o u l d  r a t i f y  the a g r e e m e n t  f o r  the sa l e  
o f  oil. T h i s  r a t i f i c a t i o n  w o u l d  c u r e  a n y  p r o c e d u r a l  
d e f e c t  t h a t  m a y  ha v e  o c c u r r e d  in the p r o c e s s  of  e n t e r i n g  
i n t o  t h i s  c o n t r a c t .

A l t h o u g h  w e  b e l i e v e  th a t  all n e c e s s a r y  s t e p s  h a v e  b e e n  
taken, the s t a t u t e s  a n d  r e g u l a t i o n s  g o v e r n i n g  the d i s p o s a l  
o f  r o y a l t y  oil r e p r e s e n t  o f t e n  c o n f l i c t i n g  d e s i r e s  and 
g o a l s ,  b o t h  p r o c e d u r a l  a n d  s u b s t a n t i v e .  F o r  e x a m p l e ,  e v e n  
if s t a t u t o r i l y  r e q u i r i n g  l e g i s l a t i v e  a p p r o v a l  w e r e  
c o n s t i t u t i o n a l ,  the p r e s e n t  s t a t u t e s  p r o v i d e ,  o n  the o n e  
hand, t h a t  the l e g i s l a t u r e  is to a p p r o v e  the c o n t r a c t  by 
e n a c t i n g  l e g i s l a t i o n  (AS 3 8 . 0 6 . 0 5 5 ( a ) ) ,  but, on  the o t h e r  
hand, t h e y  a l s o  p r o v i d e  t h a t  a r e p o r t  o f  the R o y a l t y  B o a r d
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"s h a l l  b e  s u b m i t t e d  for l e g i s l a t i v e  r e v i e w  a t  t h e  ti m e  of 
[sic] r e s o l u t i o n  for l e g i s l a t i v e  a p p r o v a l  of  a p r o p o s e d  
d i s p o s i t i o n  of  r o y a l t y  o i l  a n d  g a s  is i n t r o d u c e d  in the 
l e g i s l a t u r e "  (AS 3 8 . 0 6 . 0 7 0 ( c ) ) .  S i n c e  l e g i s l a t i v e  a p p r o v a l  
is r e q u i r e d  a n y w a y  a s  a m a t t e r  of c o n t r a c t ,  I b e l i e v e  it 
o n l y  p r u d e n t  to p r e s e n t  t h i s  c o n t r a c t  for l e g i s l a t i v e  
a p p r o v a l  a n d  r a t i f i c a t i o n  a t  t h i s  time.

S i n c e r e l y

E
G o v e r n o r
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FOR C S H B ^ l  

J a n u a r y  19, 1984

T h e  H ouse R e s o u r c e s  C o m m i t t e e  has c o n s i d e r e d  C S H B . ^ 7 1 ,  p r o v i d i n g  for 

a p p r o v a l  of the A g r e e m e n t  b e t w e e n  the S t a t e  o f  A l a s k a  an d  T e s o r o  A l a s k a  

P e t r o l e u m  C o m p a n y  for the s a l e  of a p o r t i o n  of A l a s k a ' s  r o y a lt y  oil. T h i s  

A g r e e m e n t  m u s t  be a p p r o v e d  b y  the l e g i s l a t u r e  u n d e r  the p r o v i s i o n s  of AS 

38.06.055(a) w h i c h  p r o v i d e s  t h a t  "the c o m m i s s i o n e r  of n a t u r a l  r e s o u r c e s  ma y  

no t  e n t e r  int o  a sale, e x c h a n g e , or o t h e r  d i s p o s i t i o n  of oi l  or gas or of the 

ri g h t s  o r  w a i v e r  o f  the r i g h t s  to r e c e i v e  f u t u r e  p r o d u c t i o n  of r o y a l t y  oil o r  

ga s  u n d e r  AS  3 8 . 0 5 . 1 8 3  w i t h o u t  the p r i o r  a p p r o v a l  of the l e g i s l a t ur e . "

S e c t i o n  19.1 o f  t h e  A g r e e m e n t  p r o v i d e s  t h a t  the A g r e e m e n t  m a y  be 

"s u p p l e m e n t e d ,  a m e n d e d  o r  m o d i f i e d  at an y  time, b u t  o n l y  by w r i t t e n  

i n s t r u m e n t  d u l y  e x e c u t e d  by the p a r t i e s  to t h i s  A g r e e m e n t . "  In m a k i n g  any 

s u c h  c h a n g e s  to the A g r e e m e n t  p u r s u a n t  to thi s section, the C o m m i s s i o n e r  

w o u l d  be a c t i n g  on b e h a l f  of th e  S t at e  o f  A l a s k a  as o n e  of the pa r t i e s  to the 

Agree m e n t .

T h e  C o m m i t t e e  r e c o g n i z e s  that  a s u p p le m e n t ,  a me n d m e n t ,  o r  m o d i f i c a t i o n  

of the A g r e e m e n t  c o u l d  b e  a f u r t h e r  "sale, exc h a n ge ,  o r  o t h e r  d i s p o s i t i o n "  

w i t h i n  the m e a n i n g  of AS 3 8 . 0 6 . 0 5 5 ( a ) .  T h e  C o m m i t t e e  is a l s o  c o g n i z a n t  tha t  

p u r s u a n t  to S e c t i o n  20.1 o f  t h e  A g r e e m e n t ,  the C o m m i s s i o n e r  has the right to 

"grant" (consent to) an a s s i g n m e n t  of t he  A g r e e m e n t .

It is the in t e nt  of the C o m m i t t e e  t h a t  it be u n d e r s t o o d  t h a t  a p p r o v a l  of 

C S H B  271 d o e s  not c o n s t i t u t e  p r i o r  a p p r o v a l  o f  a n y  s u p p le m e n t ,  a m e n d m e n t  or 

m o d i f i c a t i o n  or any a s s i g n m e n t  t h a t  w o u l d  be a f u r t h e r  "sale, disp o s i ti o n ,  

e x c h a n g e ,  or  o t h e r  d i s p o s i t i o n "  w i t h i n  the m e a n i n g  of AS 38.06.055(a) and 

th a t  i t ' i s  e x p e c t e d  tha t  any  s uch a c t i o n  by the C o m m i s s i o n e r  m u s t  first be 

p r e c e d e d  by c o m p l i a n c e  w i t h  th e p r o c e d u r e s  for o b t a i n i n g  the p r i o r  a pp r o v a l  

of the legislature.

R e p r e s e n t a t i v e  Ric k  U e h l i n g  

VicejGhai^rman, R e s o u r c e  C o m m i - t e e

R e p r e s e n t a t i v e  J o h n  C o w d e r y  

Memb er , R e s o u r c e  C o m m i t t e e

R e p r e s e n t a t i v e  C h a r l i e  B\issell 

M e m b e r ,  R e s o u r c e  C o m m i t t e e

R e p r e s e n t a t

R e p r e s e n t a t i v e  A n t h o n y  V a s k a

R e p r e s e n t a t i v e  R o n a l d  L a r s o n  

M e m b e r ,  R e s o u r c e  C o m m i t t e e

M embe r ,  R e s o u r c e  C o m m i t t e e
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T h e  H o n o r a b l e  J o e  L. H ayes 
S p e a k e r  of the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  99811 

D e a r  Mr. S p e a k e r :

U n d e r  the a u t h o r i t y  c*. art. Ill, sec. 18, of the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  w h i c h  p r o v i d e s  for 
l e g i s l a t i v e  a p p r o v a l  of a r o y a l t y  o i l  c o n t r a c t  b e t w e e n  the 
s t a t e  a n d  T e s o r o  A l a s k a  P e t r o l e u m  C o m p a n y  for the s a l e  of 
P r u d h o e  Bay r o y a l t y  oil.

T h i s  c o n t r a c t  is d e s c r i b e d  in the f i n d i n g s  e n t i t l e d  " P r o­
p o s e d  D i s p o s i t i o n  of R o y a l t y  Oil, T e s o r o  A l a s k a  P e t r o l e u m  
C o m p a n y "  i s s u e d  by the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  on 
M a r c h  16, 1983. C o p i e s  o f  these f i n d i n g s  h a v e  b e e n  m a d e
a v a i l a b l e  to the l e g i s l a t u r e  a n d  the p u b l i c  for review.

T h i s  c o n t r a c t  is b e i n g  s u b m i t t e d  for l e g i s l a t i v e  a p p r o v a l  
for two rea s o n s .  First, a l t h o u g h  t h i s  a n d  the p r e v i o u s  
a d m i n i s t r a t i o n  h a v e  c o n s i s t e n t l y  t a k e n  the p o s i t i o n  that 
the s t a t u t o r y  r e q u i r e m e n t  of l e g i s l a t i v e  a p p r o v a l  o f  
r o y a l t y  oil c o n t r a c t s  is u n c o n s t i t u t i o n a l  (AS 3 8 . 0 6 . 0 5 5 ) ,  
as a m a t t e r  o f  c o m i t y  I r e s p e c t  the l e g i s l a t u r e ' s  d e s i r e  
to h a v e  a d i r e c t  v o i c e  in m a j o r  d i s p o s a l s  of  r o y a l t y  oil. 
T h e r e f o r e ,  this c o n t r a c t  c o n t a i n s  p r o v i s i o n s  r e q u i r i n g  
a p p r o v a l  by the l e g i s l a t u r e  b e f o r e  it b e c o m e s  e f f e c t i v e .  
S e c ond, this b i l l  w o u l d  r a t i f y  che a g r e e m e n t  for the sa l e  
o f  oil. T h i s  r a t i f i c a t i o n  w o u l d  c u r e  a n y  p r o c e d u r a l  
d e f e c t  that m a y  h a v e  o c c u r r e d  in the p r o c e s s  of  e n t e r i n g  
i n t o  this c o n t r a c t .

A l t h o u g h  w e  b e l i e v e  that all n e c e s s a r y  s t e p s  h a v e  b e e n  
t aken, the s t a t u t e s  a n d  r e g u l a t i o n s  g o v e r n i n g  the d i s p o s a l  
o f  r o y a l t y  oil r e p r e s e n t  o f t e n  c o n f l i c t i n g  d e s i r e s  a n d  
g oals, b o t h  p r o c e d u r a l  and s u b s t a n t i v e .  For e x a m p l e ,  e v e n  
if s t a t u t o r i l y  r e q u i r i n g  l e g i s l a t i v e  a p p r o v a l  w e r e  
c o n s t i t u t i o n a l ,  the p r e s e n t  s t a t u t e s  p r o v i d e ,  o n  the o n e  
hand, th a t  the l e g i s l a t u r e  is to a p p r o v e  the c o n t r a c t  by 
e n a c t i n g  l e g i s l a t i o n  (AS 3 8 . 0 6 . 0 5 5 ( a ) ) ,  but, o n  the o t h e r



ut ion t or l e g i s l a t i v e  ipprovul it .» p r o p o s e d  
d i s p o s i t i o n  ot r o y a l t y  oil a n d  g a s  is i n t r o d u c e d  i n  t h e  

l e g i s l a t u r e "  { A S  3 8 . 0 6 . 0 7 0 ( c ) ) .  S i n c e  l e g i s l a t i v e  a p p r o v a l  

i s  r e q u i r e d  a n y w a y  a s  a m a t t e r  o f  c o n t r a c t ,  I b e l i e v e  i t  

o n l y  p r u d e n t  t o  p r e s e n t  t h i s  c o n t r a c t  f o r  l e g i s l a t i v e  
a p o r o v a l  a n d  r a t i f i c a t i o n  a t  t h i s  t i m e .

S i n c e r e l y ,

Bi l l  S h e f f i e l d  
G o v e r n o r





S E N A T E  R E S O U R C E S  

S T A N D I N G  C O M M I T T E E  

S u b c o m m i t t e e  on Fis h e r i e s  

M a r c h  27, 1984 

3:05 p.m.

M e m b e r s  Present: S e n a t o r  Bob M u l c a h y ,  C h a i r m a n

S e n a t o r  Don G i lm a n  

S e n a t o r  D i c k  Elia s o n

C O M M I T T E E  C A L E N D AR

SB 37F- A m e n d e d  Title: An A c t  e s t a b l i s h i n g  a

f i s h e r i e s  b u s i n e s s  tax credit.

HB 376 A m e n d e d  Title: An A c t  a m e n d i n g  the Limi t e d

E n t r y  Act; p r o v i d i n g  for landing permits; 

and p r o v i d i n g  for an e f f e c t i v e  date,

W I T N E S S  R E G I S T E R

Rick L a u b e r

P a c i f i c  S e a f o o d  P r o c e s s o r s  

P.O. Box 1625, June au ,  Al a s k a  

5 8 6 - 6 3 6 6

P o s i t i o n  State m e nt :  T e s t i f i e d  in f a v o r  o f  SB 379.

S h a r m an  H aley

C o mmercial F i s h e r i e s  E n tr y  C o m m i s s i o n  

D e p a r t m e n t  of Fish and Gam e  

P ouch KB, Juneau, Al a s k a  99811 

4 6 5 -4081

P o s i t i o n  S tatement: E x p l a i n e d  HB 376.

N o r m  Cohen, Special A s s i s t a n t  II 

A l a s k a  D e p a r t m e n t  o f  Fish and Gam e  

P.O. Box 3-20 0 0 ,  June au ,  A l a s k a  9 9802 

4 6 5 - 4 1 0 0

P o s i t i o n  Statement: T e s t i f i e d  in f a v o r  of CSHB 376.

Greg Baker, D i r e c t o r  of F i s h e ri e s  E n h a n c e m e n t  

D e p a r t m e n t  o f  C o m m e r c e  and E co n o m i c  D e v e l o p m e n t  

Pouch EE, Juneau, A l a s k a  99811 

4 6 5 - 2 1 6 2

P o s i ti o n  Statement: T e s t i f i e d  r e g a r di n g  SB 379.

N o r m  Staton, Special A s s i s t a n t  to the C o m m i s s i o n e r

D e p a r t m e n t  of R e v e n u e

Pouch S, Juneau, A l a s k a  99811

4 6 5 - 2 3 0 0

P o s i t i o n  Statement: C o m m e n t e d  on p r o b l e m s  with  SB 379.
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Steve Kettel

Bu d g e t  and A u d i t  D i v i s i o n  

D e p a r t m e n t  o f  R e v e n ue  

Pouch S, June a u ,  A la s k a  99811 

4 6 5 - 2 3 0 0

P o s i ti o n  Statement: C o m m e n t e d  on p r o b l e m s  w i t h  SB 379.

SB 379 

HB 376

PR E V I O U S  A C T I O N

No p r e v i o u s  a c t i o n  to record.

Ple as e  r e f e r  to H o u s e  Re s o u r c e s  C o n m i t t e e  

a c t i o n  d a t e d p r i or  to 06/13/83.

A C T I O N  N A R R A T I V E

TA P E# 1  for 03 / 2 7 / 8 4 ,  SIDE 1. 

R e c o r d i n g  

N u m b e r  004

N u m b e r  014

Nu m b e r  015

N u m b e r  213 

N u m b e r  219

T h e  m e e t i n g  of the S e n a t e  R e s o u r c es  

S u b c o m m i t t e e  on F i s h e r i e s  wa s  ca l l e d  to 

o r d e r  at 3:05 p.m. by S e n a t o r  M u l c a h y ,  - 

C ha i r m a n . All m e m b e r s  w e r e  present.

The f i r s t  bill on the ag e n d a  was SB 379.

R ick Laub e r,  Paci f ic  S e a f o o d  Pr o c e s s o rs ,  

s p o k e  in f a v o r  or SB 379. He o f f e r e d  

s u g g e s t i o n s  such as a l l o w i n g  capital 

c o n s t r u c t i o n  a' well as e q u i p m e n t  to q u a l i f y  

f o r  a credit. A l s o  p o s s i b l y  include new 

p r o d u c t  forms o f  f u l l y  u t i l i z e d  species as 

well as d e v e l o p i n g  species. D e v e l o p i n g  

s p e c i es  has a s e l f  l i m i t i n g  f a c t o r  in that 

o n c e  it b e c o m e s  d e v e l o p e d  there are no mo r e  

c r e d i t s  a v ailable. Less than 5 y e a r s  w o u l d  

rot be app r o p r ia t e .

T h e  next bill to be taken up by the 

C o m m i t t e e  w a s C SHB 376 (RES) am.

S h a r m a n  Haley, C o mmercial Fi sh e r i e s  Entry 

C o m m i s s i o n ,  st a t e d  that the bill a d d r e s s e s  

two subjects: c r e a t i o n  o f  L a n d i n g  Permits

and v a r i o u s  a m e n d m e n t s  to the L im i t e d  Entry 

Act. She then w e n t  thro u g h  the bill, 

s e c t i o n  by section, f o r  the c o m m i t t e e  and 

e x p l a i n e d  the reasons fo r  them. Sh e  said 

that c r e a t i o n  of L a n d i ng  Permits will keep 

the s tate and the federal g o v e r n m e n t  f r o m  

g e t t i n g  into a d i s p u t e  o v e r  high seas 

trailers. She als o  e x p l a i n e d  CFEC's 

p r o p o s e d  a m e nd m e n t s  and the a m e n d m e n t
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pr o p o s e d  by D avid S n y d e r  o f  D i l l i n g ha m .

SIDE 2.

Number 119

N u m b e r  254 

N u m b e r  257

N u m b e r  371

Number 466

N o r m  Cohen, A l a s k a  Dept, o f  Fish anc. Game, 

spoke in f a v o r  o f  CSHB 376 (RES) am. He 

stated that the Federal M a n a g e m e n t  plan 

allows 2 tr o llers to fish in the Federal 

C o n s e r v a t i o n  Zone, b u t  the state o f  Al a s k a  

will not a l l o w  the t r o llers to land t heir 

fish in Alaska. The A t t o r n e y  G e n e r a l ' s  

of f i c e  r e c o mm e n d s  this l e g i s l a t i o n  to a void 

pr o blems w i t h  the Feds.

C h a i rm a n  M u l c a h y  b r o u g h t  up SB 379 again.

Greg Baker, D i r e c t o r  of F i s h e r i e s  

E n h a ncement, Dept, of C o m m e r c e  and Ec o n o m i c  

D e v e l o p m e n t ,  is g e n e r a l l y  in f a v o r  of a bill 

like this. T h e r e  are two general c a t e g o r i e s  

of issues in this bill. O n e  c a t e g o r y  is 

technical qu e s t i o n s  such as c a r r y - b a c k s ,  

c a r r y - f o r w a r d s ,  su n s e t clause, etc. He has 

no p ro blems w i t h  these, but feels that the 

l e g i s l a t i o n  sh o u l d s t a te  w h a t  it wants. The 

simpler the better. The o t h e r  c a t e g o r y  is 

his mai n  concern. This is c l a r i f i c a t i o n  as 

to w h a t  the bill is trying to accomplish. 

Reve n u e  p re d i c t s  that t here will be $7 

m i l l i o n  a v a i l a b l e  a n nually. Sho u l d  there be 

d e f i n i t i o n  as to w h a L  kinds o f  i n v e s t m e n ts  

q u a lify, and should b o t t o m - f i s h  spec i e s  not 

shell fish species be specified. Perhaps 

list the species.

N o r m  Staton, Special A s s i s t a n t  to 

C o m m i s s i o n e r  Heath, Dept, of Reven u e,  and 

Steve Kettel, Bu d g et  and A u d i t  Di v ision, 

Dept, o f  Revenue, see pr o b l e m s  in 

i m p l e me n t i n g  w h a t  the intent is. T h e y  are 

unsure as to the intent and to adopt 

re g u l a t i on s  the intent needs to be clear. 

T hey gave some s t a t i s t i cs  that showed that 

f l o a te r s  are m o v i n g  f a s t e r  than shore based 

o p e r a t i o n s  in the b o t t o m - ' i s h  industry.

Chai m a n  M u l c a h y  recess e d  the h e a r i n g  until 

3:00 p.m. M a r c h  29, 1984. The hear i n g  

r e c essed at 4 : 3 2  p.m.
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S E N A T E  R E S OU R C E S  

S T A N D I N G  C O M M IT T E E  

S u b c o m m i t t e e  on Fis h e ri e s  

M a r c h  29, 1984 

3:07 p.m.

M e m b e r s  Prese n t :  S e n a t o r  Bob M u l c a h y ,  C h a i r m a n

S e n a t o r  Don Gilman 

S e n a t o r  D i c k  Eliason

C O M M I T T E E  C A L E N DA R

A m e n d e d  Title: An A c t  e s t a b l i s h i n g  a

f i s h e r i e s  b u s i n e s s  tax credit.

A m e n d e d  Title: An Ac t  re l a t i n g  to fees for,

sales of, and c o l l e c t i o n  of fees for  sport 

f i s h i n g  and h u n t i ng  licen s es  and commercial 

f i s h i n g  c r e w m e m b e r  licenses.

A m e n d e d  Title: An Ac t  a m e n d i n g  the Limi t ed

E ntry Act.

A m e n d e d  Title: An Ac t  a m e n d i n g  the Limited

Entry Act; p r o v i d i ng  for landing permits; 

and p r o v i d i n g  fo r  an e f f e c t i v e  date.

W I T N E S S  REGIS T E R

T o m  Koester, A s s i s t a n t  A t t o r n e y  General

D e p a r t m e n t  o f  Law

Pouch K, J u n e a u ,  A l a s k a  99811

4 6 5 - 36 0 0

P o s ition S tatement: T e s t i f i e d  reg a r d i ng  HB 376.

S harm a n  H aley

C ommercial F i s h e r i e s  E ntry C o m mi s s i o n  

D e p a r t m e n t  o f  Fish and Game 

Pouch KB, Junea u ,  A l as k a  99811 

465-4081

Posit i o n  S tatement: T e s t i f i e d  r e garding HB 376 and SB 422.

M a r g o t  Knuth, A s s i s t a n t  A t t o r n e y  General

D e p a r t m e n t  of Law

Pouch K, J u n e a u,  A l a s k a  99811

4 6 5 - 3 6 0 0

P o s ition Statement: A n s w e r e d  questi m s  reg ar d i n g  HB 376.

N o r m  Staton, Special A s s i s t a n t  to the C o m m i s s i o n e r

D e p a r t m e n t  of R e v e n u e

Pouch S, Junea u ,  A l a s k a  998 1

4 6 5 - 2 3 0 0

SB 379 

SB 391

SB 422 

HB 376
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P o s ition S t atement: T e s t i f i e d  reg a r di n g  SB 379.

S teve Kettel

Bu d ge t  and A u d i t  D i v i s i o n  

D e p a r t m e n t  of Reve n u e  

Pouch S, J u ne a u ,  A l a s k a  99811 

4 6 5 - 2 3 0 0

P o s ition Statement: T e s t i f i e d  r e garding SB 379.

Rick L a ub e r

Pacific S e a f o o d  Proc es s o r s  

P.O. Box 1625, Junea u ,  Ala s k a  

5 8 6 - 6 ? ' .

P o s i ti o n  Statement: T e s t i f i e d  rega r d i n g  SB 379.

M a r t i n  Richard, D i r e c t o r  

D i v i si o n  of Public Se r vices 

D e p a r t m e n t  of Revenue 

Pouch SA, Juneau, A l a s k a  99811 

46 5 - 2 3 9 3

P o s ition Statement: T e s t i f i e d  r eg arding SB 391.

P R E V I O U S  A C T I O N

SB 379 P lease r efer to Sen a t e R e s o ur c e s  

S u b c o m m i t t e e  on Fi s h e ri e s  m i n u t e s  d ated 

0 3/27/84.

SB 391 No p r e vious action to record.

SB 422 No p r ev i o u s  action to record.

HB 376 P l e a se  r efer to Sen a t e R e s o u r c e s  

S u b c o m m i t t e e  on F i s he r i e s  m i n u t e s  d a t e d  

0 3 / 27/84. Please r efer to H o u s e  R e s o u r c es  

C o m m i t t e e  act i on  d ated p ri o r  to 0 6 / 13/84.

A C T I O N  N A R R A T I V E

TAPE//2 for 0 2 /29/84, SIDE 1. 

R e cording

N u m b e r  004 S e n a t o r  M u lcahy, C h ai r m a n  o f  the Sen at e  

R e s o u r c e s  S u b c o m m i t t e e  on F i s h e r i e s  c a l l e d  

the h e a r i n g  back to o r d e r  at 3:07 p.m. a f t e r  

a recess. All m e m b e r s  w e r e  present.

N u m b e r  012 The first bill on the ag e n d a  w as  CSHB 376 

(RES) am.

Number 018 T o m  Koester, A s s i s t a n t  A t t o r n e y  G en e r a l ,  

e x p l a i n e d  the p r o b l e m  that b r o u g h t  a b o u t  the 

L a n d i n g  Permit le g i s la t i o n  and ho w  the crab
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Number 189

N u m b e r  248

N u m b e r  309 

N u m b e r  311

N u m b e r  313 

Nu m b e r  319

Number 425

fi s h e r y  relates.

C h a i r m a n  M u l c a h y  ca l le d  Shar m a n  Hale.v of the 

E ntry C o m m i s s i o n  to a n s w e r  the C o m m i t t e e ' s  

q u e s t i o n s  on s e c t i o n  11.

Sh a r m a n  H a l e y  o f  the Commercial Fi s h er i e s  

E n t r y  C o m m i s s i o n  a n s w e r e d  q u e s t i o n s  and 

e x p l a i n e d  the p u r p o s e  o secti o n  11.

M a r g o t  Knuth, A s s i s t a n t  A t t o r n e y  General, 

a n s w e r e d  S e n a t o r  El iason's q u e s t i o n s  

c o n c e r n i n g  lawsuits.

S e n a t o r  G i l m a n  m o v e d  the Commercial 

Fis he r i e s  E n t r y  C o m m i s s i o n ' s  a me n d ments. 

T h e r e  was no objection.

S e n a t o r  E l i as o n  m o v e d  the a m e n d m e n t  p r o p o s e d  

by D avid S n y d e r  of Dillingham. T h e r e  was no 

objection.

S e n a t o r  E l i as o n  m o v e d  to d e l e t e  s e c t i o n  11. 

T h e r e  wa s  no objection.

S e n a t o r  G i l m a n  m o v e d  that a S e n a t e  C o m m i t t e e  

S u b s t i t u t e  be pr e p a r e d  and m o v e d  f r o m  the 

s u b c o m m i t t e e  w i t h  individual 

r e c o m m en d a t i o n s . There w°s no objecti)n.

The C o m m i t t e e  then took up SB 422.

S h a r m a n  Haley, Commercial F i s he r i e s  Entry 

Co m m i s s i o n ,  stated that this bill is 

ad ditional c l e a n - u p  of the L i m it e d  Entry A c t  

s ince HB 376 was intro d u ce d  last year. She 

e x p l a i n e d  the s ec tions of the bill and the 

a m e n d m e n t  p ro p o s e d  by CFEC.

S e n a t o r  G i l m a n  m o v e d  CFEC's amendment.

T h e r e  was no objection.

S e n a t o r  M u l c a h y  sug g e st e d  c o m b i n i n g  CSHB 376 

(RES) a m  and SB 422.

S e n a t o r  Gil ma n  m o v e d  the a m e n d m e n t  p r o p o s e d  

by tlTe A t t o r n e y  G e n e r a l' s  office. Th e r e  w a s  

no objection.

S e n a t o r  E l i a s o n  m o v e d  that a C o m m i t t e 2 
S u b s t i t u t e  be p r e p a r e d  f o r  SB 422 and be 

i n c o r p o r a t e d  into the Se n a t e  C o m m i t t e e  

S u b s t i t u t e  f o r  CSHB 3 7 6 (RES) a m  and it be 

m o v e d  f r o m  the s u b c o m m i t t e e  w i t h  individual 

r e c o m m e n d a t io n s .  T he r e  wa s  no objection.
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Number 430 The nex t  bill taken up by the C o m m i t t e e  wa s  

SB 379 (Draft CS).

N u m b e r  432 N o r m  Staton, Steve K e t t e l , Dept, of Revenue, 

have no p r o b l e m  i m p l e m e n t i n g  this bill 

e x c e p t  that they are still u n c l e a r  o f  the 

intent. On line 14, the w o r d  "prima r i l y "  is 

s u b j e c t  to i n te r p r e t a t io n .  S h o u l d  be more 

s p e cific. S p e c i f i c  l a n guage w a s  o f f e r e d  fo r  

line 16. If no c a r r y - b a c k s  or c a r r y­

fo r w a r d s  are w a n t e d  it s h o u l d  be 

s p e c i f i c a l l y  s t a t e d  in the bill.

" E x p e n d i t u r e s "  on line 28 s h o u l d  be 

cl arified.

N u m b e r  024

N u m b e r  095

N u m b e r  100 

N u m b e r  103

S I D E  2.

C h a i r m a n  M u l c a h y  c l a r i f i e d  the in t e n t  o f  the 

bill. S e n a t o r  Gil m a n  m o v e d  to a d o p t  the 

l a n g u a g e  s p e c i f i e d  by N o r m  Staton. There 

was no o bjection.

Ric k Lauber, Pacific S e a f o o d  Proces s o rs ,  

st a te d  that on line 28, the w o r d  

" e x p e n d i t u r e "  m a y  need to be clarified.

A l s o  t here m i g h t  be a p r o b l e m  in the draft 

c o m m i t t e e  s u b s t i t u t e  in that s o m e t h i n g  may 

have b een left of f  the list of b o t t o m f i s h  

t hat sh o u l d  be on it.

S e n a t o r  Gi l m a n  m o v e d  a C o m m i t t e e  S u b s t i t u t e  

be p r e p a r e d  w i t h  the chang e s  p r o p o s e d  by the 

Dept, o f  Revenue and it be m o v e d  f r o m  the 

s u b c o m m i t t e e  w i t h  individual 

r e c o m m e n d a t i o n s .  T h e r e  w a s  no objection.

The last bill taken up by the C o m m i t t e e  was 

SB 391.

M a r t i n  R i c h ar d ,  Dir e c t o r , D i v i s i o n  o f  Public 

S e r v i c e r , D e p a r t m e n t  of R e v en u e ,  st a t e d that 

the major thrust of this bill is c o l l e c t i o n  

a u t h o r i t y  fo r  A D F & G ' s  l i c e n s i n g  program.

This is an a t t e m p t  to i n t e g r at e  a c o l l e c t i o n  

p r o g r a m  w i t h  o t h e r  c o l l e c t i o n  p r o g r a m s  so 

there s h o u l d  not be any costs a s s o c i a t e d  

w i t h  this bill. In 1983 the Dept, of 

R e v e n u e  e x p e r i e n c e d  a p p r o x i m a t e l y  $ 6 2 , 0 00  in 

fee a r r e a r a g e s  in the li c e n s i n g  program.

S e n a t o r  Gi l m an  m o v e d  to d e l e t e  all language 

a f t e r  " m i s d e m e a n o r "  in s e c t i o n  9 and state 

the type of m i s d e m e a n o r  that c a r r i e s  that 

penalty. T h e r e was no objec t io n .
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S e n a t o r  E l ia s o n  a sked fo r  c l a r i f i c a t i o n  of 

section 6.

M a r t i n  R i c h a r d  c l a r i f i e d  s e c t i on  6.

N u m b e r  223 S e n a t o r  G i l m a n  m o v e d  SB 391 w i t h  the

technical ch a n ge  in sect i o n  9 f r o m  the 

S u b c o m m i t t e e  w  ■ individual 

r e c o mm e n d a t i o n s .  T h e r e  was no o bjection.

N u m b e r  228 Ch a i r m a n  M u l c a h y  a d j o u r n e d  the m e e t i n g  at

4: 1 0  p.m.

Senate Resources -5- 03/29/84



SECTIONAL FOR SCS CSHB 376 (RES)

Section 1 is enabling legislation allowing the Commissioner of Fish and 

Game to authorize the issuance of landing permits in fisheries where the 

Commissioner finds such permits to be consistent with state resource and 

management goals. Landing permits could be issued to fishermen who are 

federally licensed to fish in the federal fisheries conservation zone 

off Alaska. These fishermen are currently prohibited by state law from 

landing their catch in Alaska.

Section 2 adds a new subsection to AS 16.05.680 that states that a 

person who violates (a)(2) of this section by purchasing fish from a 

fishermen who does not possess a permit iss ;ed under AS 16.43 and w ho 

could also be prosecuted as a processor under 15.10.265 for buying fish 

from a fisherman who doesn't possess a permit, m ;St be prosecuted as a 

processor under 16.10.265.

Section 3 amends AS 16.10.265(a) to allow the holder of a landing permit 

issued under section 1 to sell fish in Alaska.

Section 4 changes the penalty provision for a processor's first 

conviction of buying fish from a fisherman who does not possess a permit 

from a class B misdemeanor to a class A  misdemeanor.

Section 5 amends AS 16.10.267(a) to allow the holder of a landing permit 

issued under section 1 to sell fish in Alaska.

Section 6 grants the Commercial Fisheries Entry Commission the power to 
charge reasonable fees to defray the costs of services At renders to 

members of the public, such as processing permit transfer applications. 

Section 6 also authorizes the Commission to issue landing permits in 

compliance with Section 1, and to establish and collect fees for such 

permits.

Section 7 instructs the Commission to adopt regulations governing the 

correction of its administrative error, as, for example, where an 

applicant has been mistakenly credited with points for vessel ownership 

when the applicant did not own a vessel. This section will not alluv 

the Commission to undo discretionary determinations made by previous

members of the Commission. Nor will it require the Commission to reopen

closed applications when a court determines that the Commission has 

misinterpreted a statute or regulation.

Section 8 is a technical change reflecting the fact that AS

16.43.990(3). which defines the term "fishery", was amended in 1981 to

provide that a fishery may cover more than one administrative area.

Section 9 modifies existing AS 16.43.150(f), which states flatly that 

an entry permit survives the death of its holder. Revised section 

150(f) would provide that non-transferable permits held by persons who 

qualified as "minor economic hardship" applicants —  persons with 

minimal ties to the fishery in which they hold permits —  cease to 

exist when their holders die. These permits are currently



non-transferrable under AS 16.43.170(e) before the Commission sets an 

optimum number under AS 16.43.290 in a fishery (unless the Commission 

estimates that the number of permits outstanding in that fishery does 

not exceed the optimum number); after the optimum number is set, if the 

optimum number is less than the number of outstanding permits, minor 

economic economic hardship permits would be non-transferable (except to 
the Commission) under AS 16.43.170(c).

Section 10 closes a loop hole in the leasing prr.hibition in the present 

statute. Presently a lessor can curcumvent the law by transferring the 

permit to the lessee on condition that at the end of the season the 

permit be transferred not back to the lessor but to the lessor's 

designee. In this way the lessor has the permit transferred from one 

lessee to the next, while maintaining effective control over the permit 

and collecting lease payments. See Gilliland vs. State of A l a s k a , 

1JU-81-838 Civ. (May 28, 1982).

Section 11 modifies the "contrary intent" language in the existing law 

to make clear that, if there is a surviving spouse, the permit of the 

deceased permit holder will go directly to that surviving spouse unless 
the holder has made other provision for the permit's disposition in a 
valid will that has been probated. A] , a permit is exempt from the 

claims of creditors of a deceased permit holder's estate.

Section 12 deletes reference to a federal agency which no longer exists.

Section 13 allows the Commission to collect interest on fees more than 

60 days overdue. This would allow the Commission to collect interest 

from persons who have paid the resident fee but were determined be 

nonresidents. Interest would al£ ) be assessed on bounced checks and 
persons who paid but were not eligible For the reduced poverty fee, but 

the Impact on these latter two groups is expected to be quite small.

Section 14 is intended to end the possible ambiguity in the current 
language of AS 16.43.170(b) and make clear that the commission is not 

obligated to approve a permit transfer solely because the proposed 

transferee can show the present ability to actively participate.

Under the amendments in this section even if a transferee demonstrates 

the ability to participate, the Commission will plainly be able to 

disapprove the transfer if it would be improper, as, for instance, if 

the transfer is a lease forbidden by AS 16.43.150(g).

Section 15 is in direct response to the recent Alaska Supreme Court 

decision in Rutter v. Commercial Fisheries Entry C o m mission, Opinion No. 

2712 (August 26, 1983) in which the point system for the hand troll 

fishery was declared invalid for failure to include point categories for 

ownership of vessel and gear, reliance on alternative occupations, and 

for percentage of income derived from the fishery. The Commission had 

found that these indicators are not the best measure of economic 

dependence on the hand troll fishery, and adopted a point category for 

gross earnings in the fishery. Consistent with the advice of its 

attorney, the Commission believed that the "reasonable balance" language 

in the statute was sufficient authority to effectively weight the other 

indicators at zero points. The Supreme Court disagreed. Point systems



in other limited fisheries are similarly in jeopardy unless amendments 
are made granting the Commission some discretion in how to measure 
hardship.

Section I d authorizes the Commission to issue to an educational 

institution one entry permit that will be valid for all of the gear 

types that the institution operates. Currently, it is necessary to 

issue a separate permit for each of the gear types.

Section 17 sets out various amendments to AS 16.43.960, relating to the 

civil penalties that may be imposed for knowingly providing false 

information to the Commission for the purpose of obtaining a permit.

The section clarifies that the Commission may suspend or transfer to 

another person, as well as revoke, permits obtained by fraud. The 

section also clarifies that the Commission may take such action against 

any or all of the permits held by the person who attempts to defraud the 

Commission, and not just the permit for which false information was 

knowingly supplied. Next, the section clarifies that knowingly 

supplying false information for the purpose of obtaining a duplicate 

permit is also grounds for revocation, suspension, or transfer of the 

permit. The section also deletes unnecessary procedural detail that is 

duplicative of the hearing procedure provisions in AS 16.43.110(b).

This section also authorizes the Commission to impose an administrative 

fine of not more than $5,000 on a person or entity that knowingly 

supplies false information. This parallels the criminal fine that may 

be imposed under AS 16.43.970(b).

The need for the penalty revisions in AS 16.43.960 arises from the 

practical inability of the district attorney's office to prosecute 

violations under AS 16.43.970. The district attorney's caseload is so 

great that prosecuting crimes for which there are also civil 

penalties has become a relatively low priority. Expanding the type of 

penalties that the Commission m ay impose will enhance the Commission's 

ability to effectively deter and rectify fraud committed to obtain 

permits. It will enable the Commission to tailor penalties to fit 

particular offenses.

Finally, this section of the bill clarifies that the Commission can take 

action against a permit for any fraud occurring after January 1, 1973. 

This issue was recently decided favorably to the Commission by the 

Superior Court in Kjarstad v. S t a t e , 1JU-81-14P4 Civ. (Nov. 4, 1983), 

and is presently on appeal to the Alaska Supreme Court.

Section 18 amends AS 16.43.970(b) to state that knowingly making a fa.se 

statement of any kind to the Commission to obtain a benefit constitutes 

the c.’ime )f unsworn falsification, as set out in AS 11.56.210. 

Correspondingly, this section deletes the provision in AS 16.43.970(b) 

making it a seperate crime to provide false information to the 

Commission. Finally, this section clarifies that it is also a violation 

of AS 11.56.210 to knowingly make a false statement of any kind to the 
Commission for the purpose of obtaining a duplicate permit. The other 

revisions to AS 16.43.970(b) merely simplify the language used; the 

deletion of the reference to a $5,000 fine merely has the effect of 

relying on the relevent provisions of the Criminal Code (AS 11), thus 

helping to assure consistency.



Section 19 authorizes the Commission to provide that business records 

submitted to the Commission and individual responses to research 

questionaires are not subject to public disclosure. This is a matter of 

especial importance to the Commission because it must have honest 

responses and disclosures from individuals, who in turn need the 

assurance of confidentiality. The Commission is presumably authorized 

to make this information confidential under the right to privacy 

recognized in Art. I, sec. 22, of the Alaska Constitution. Explicit 

statutory authority, however, would remove any uncertainty as to the 

matter.

Section 20 provides for an immediate effective date.
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1

TjJIE RULES COMMITTEE 

SENATE CS FOR CS'FOR HOUSE BILL NO. 376 (Rules)

IN T&E LEGISLATURE OF THE STATE OF ALASKA B u t e *  c.s. 

THIRTEENTH LEGISLATURE - SECOND SESSION

TVH ft pjOS Z-tlanfui nft aMVflrfftgjns
raited Entfry Aoti providing for

A BILL

For an Act entitled: MAn Act amending the Limited

landing permits; and providing for an effective

(cM A.<S\date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. AS 16.05 is amended by adding a tteW section to readj

Sec. 16.05.675. LANDING PERMITS. (a) A petson who does not 

hold a limited entry permit or interlm-use permit issued Under AS 16.- 

43 may not deliver or ldnd fish in the state unless the person

(1) has harvested the fish Under federal authority in the 

fishery conservation zone; and

(2) has been issued a landing permit by the Commercial

Fisheries Entry Commission.

(b) The commissioner may by regulation establish eligibility

requirements for the issuance of a landing permit.

(c) The commissioner may authorize the Commercial Fisheries

Entry Commission to issue landing permits for a fishery if the commis­

sioner has made a written finding that the issuance of landing permits
i

for that fishery is consistent with state resource conservation and 

management goals.

(d) A landing permit is ncv. transferable.

* See. 2. AS 16.05.680 is amended by adding a new subsection to read:

(b) A person who violates (a)(2) of this section and who also 

could be prosecuted for the same conduct under AS 16.10.265 is subject 

to prosecution only under AS 16.10.265,

-1- SCS CSHB 376(Rls)
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a p r i m a r y  f i s h  buyer, or of a c o o p e r a t i v e  c o r p o r a t i o n  or- 
v i l y j
•** N  g a n i z e d  p n d a r  AS* 10.15, a n  i n d i v i d u a l  m a y  n o t  i n t e n t i o n a l l y  or know-

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

*9

* Sec. 3 jcj$ 1'6 ̂(£>2$5(1)!! $£JqJenJei$J>'. l^aSl!JJ P \
• * - v ,

(a) * W h i l e  a c t i n g  as a f i s h  p r o c e s s o r  or p r i m a r y  fish, buyer, or 

$  agent, director, officer, member, or e m p l o y e e  of a fish proces-

m a k e  a n  o r i g i n a l  p u r c h a s e  of fish f r o m  a seller w h o  does n ot  

h o l d  a [AN E N T R Y  P E R M I T  O R  A N  INTERIM-USE] p e r m i t  i s s u e d  u n d e r  [OR 

f e ^ S ^ ^ f S T ^ T ^ ^ L L E R  IN A C C O R D A N C E  WITH] AS 16.43.

* Sec. 4. A S  16.10 .265(b) is a m e n d e d  to read:

(b) A n  i n d i v i d u a l  w h o  v i o l a t e s  (a) of this secti on is

(1) u p o n  a first convicti.on, g u il ty of a class A  [B] m i s d e­

m e a n o r  a n d  shall b e  s e n t e n c e d  to a fine of n o t  less than $1,000 nor

m o r e  than $5,000, and m a y  b e  s e n t e n c e d  to a definite term of i m p r i s o n­

men t  of n o t  m o r e  than one y e a r  [90 DAYS];

(2) u p o n  a s e c o n d  conviction, g u i l t y  of a class A  misdo-

m e a n o r  a nd shall be s e n t e n c e d  to a fine of n o t  less than $5,COO nor

m o r e  than $10,000, and m a y  be s e n t e n c e d  to a definite  term of i m p r i s­

onment  of not m o r e  than one year;

(3) u p o n  a third or sub seq u e n t  conviction, g u i l t y  of n 

class A  misdemeanor: and shall b e  s e n t e n c e d  to a fine o f  n ot less than 

$10,000 n o r  m o r e  than $25,000, a n d  m a y  be s e n t e n c e d  to a d e f i n i t e  tern: 

of i m p r i s o n m e n t  of not m o r e  than one year.
i

* S^c. 5. AS 16.10.267(a) is a m e n d e d  to read;

(a) When a fisherman sells fish, the fisherman shall possess

(1) a [AN ENTRY PERMIT OR INTERIM-USE] permit issued [OR 

TRANSFERRED TO THE FISHERMAN] under AS 16.43, or other document au­

thorized by .regulation to be Used in place of a [AN ENTRY PERMIT OR 

INTERIM-USE] permit:; and

(2) an i d e n t i f i c a t i o n  c a r d  that has b e e n  issued to the

SCS CSHB 376(Rls) -2-



. 1
.

f i s h e r m a n  b y ’a state or f e d e r a l  a gency a n d  that b e a r s  a p h o t o g r a p h  of

2 V .the fisherman.

Sec. 6. AS 16.43.100(a) is a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  to reach3 *

4 (16) e s t a b l i s h  r e a s o n a b l e  u s e r  fees for services;

5 (17) issue l a n d i n g  p e r m i t s  in a c c o r d a n c e  w i t h  AS 16.05.6/5

6 an d  r e g u l a t i o n s  a d o p t e d  u n d e r  that section; and

7 (18) e s t a b l i s h  a n d  c o l l e c t  a n n u a l  fees for the i s s u a n c e  of

8 l a n d i n g  p e r m i t s .

9 * Sec. 7. AS 16.43.110 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

10 (e) The c o m m i s s i o n  shall adopt r e g u l a t i o n s  to p r o v i d e  for the

11 c o r r e c t i o n  of a d m i n i s t r a t i v e  error...

12 * Sec. 8. AS 16.43.150(a) is a m e n d e d  to read;

13 (a) E a c h  e n t r y  p e r m i t  autho r i z e s  the p e r m i t t e e  to o p e r a t e  a unit

14 of gear w i t h i n  a s p e c i f i e d  f i s h e r y  [ A D M I N I S T R A T I V E  A R E A ] .

15 iV Sec, 9. A S  16.43.150(f) is a m e n d e d  to readt

10 (f) E x c e p t  for p e rmits w h i c h  are n o t  t r a n s f e r a b l e  u n d e r  AS 16.-

17 43.170(c) or (e), an [AN] entry p e r m i t  survive s the d e a t h  o f  the

! 18 holder.

19 * Sec. 10. AS 16.43.150(g) is a m e n d e d  to read:

20
(g) E x c e p t  as p r o v i d e d  in AS 1 6 . 1 0.333  - 16.10.337, AS 44.81.-

21
210, and [IN] AS 44.81 . 2 3 0  - 44.81.250, an e n t r y  p e r m i t  m a y  n o t  b e  r :1

22
(1) pledged, m ortgaged,  leased, or e n c u m b e r e d  in a n y  way;

i
23

(2) t r a n s f e r r e d  w i t h  any r e t a i n e d  r i g h t  of r e p o s s e s s i o n  or

24
foreclosure, or on any c o n d i t i o n  r e q u i r i n g  a s u b s e q u e n t  transfer; or

25
(3) attached, distrained, or sold on e x e c u t i o n  of j u d g m e n t

26 or un der any o t h e r  p r ocess or order of any court.

27 * Sec. 11. AS.^16. 4 3 . 1 5 0 (h) is a m e n d e d  to read:

28
(h) U p o n  the d e a t h  of an e n t r y  p e r m i t  holder, the p e r m a n e n t

29 p u r m i t  shall be t r a n s f e r r e d  b y  the c o m m i s s i o n  d i r e c t l y  to the

-3- SCS CSHB 3 7 6 (Rls)
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r  ,

1 s u r v i v i n g  ■ s p ous e b y  r i g h t  of s u r v i v o r s h i p  u n l e s s  the d e c e a s e d ' h o l d e r

2 has e x p r e s s e d  a c o n t r a r y  intent  in p w i l l  that is p r o b a t e d  [A C O N TRARY

3
1

INTENT IS M A N I F E S T E D ] . W h e n  no s pouse survives, the rights of the

4 d e c e d e n t  pass as p a r t  of the d e c e d e n t’s estate. E x c e p t  as p r o v i d e d  in

5 AS 16.10.333 - 16.10.337, AS 44.81.210, and 4 4 . 8 1.230 - 44.81.250, the

6 p e r m i t  is exempt f r o m  the claims of c r e d itors of the estate.

7 * Sec. 12. AS 16.43.160(c) is a m e n d e d  to read: i
8 (c) The r e s i d e n t  h o l d e r  of an e n t r y  p e r m i t  or i n t e r i m - u s e  permit

9
j

w h o  has a n e t  f a m i l y  income f a l l i n g  w i t h i n  the f e d eral [FEDERAL C O M­

i 1° M U N I T Y  S E R VICES A D M I N I S T R A T I O N ]  p o v e r t y  guidelines , a d j u s t e d  by the

11 c o m m i s s i o n  to r e f l e c t  a p p r o p r i a t e  .cost-of-living differentials, is

12 subject to a m a x i m u m  annual fee of $15.

13 *  Sec. 13. AS 16.4 3.160 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

14 (d) The c o m m i s s i o n  m a y  c h a r g e  i n t e r e s t  at a rate n o t  to exceed

15 the legal rate of i n t e r e s t  e s t a b l i s h e d  in A S  45.45.010 on fees more

16 than 60 days overdue.

17 * Sec. 14. AS 16.43.170(b) is a m e n d e d  to read:

18 (b) E x c e p t  as p r o v i d e d  in (c) a nd (e) of this section, the

19 h o l d e r  of an e n t r y  p e r m i t  m a y  t r a n s f e r  the p e r m i t  to another p e r s o n  or

20 to the c o m m i s s i o n  u p o n  60 d a y s’ n o t i c e  of intent to t r a ns fer under

21 regula t i o n s  a d o p t e d  b y  the commission. No sooner than 60 days nor

22 later than 12 m o n t h s  f r o m  the date of n o t i c e  to the commission, the

23 h o l d e r  of an e n t r y  p e r m i t  m a y  t r a n s f e r  the permit. If the p r o p o s e d

21 transferee, o t h e r  than the commission, can d e m o n s t r a t e  the [ESTABLISH]

25 p r e s e n t  a b i l i t y  to p a r t i c i p a t e  a c t i v e l y . i n  the f i s h e r y  and the t r a n s­

2G fer a g r e e m e n t  does n o t  v i o l a t e  any p r o v i s i o n  of AS 16,43 or r e g u l a­

27 tions a d o p t e d  thereunder, the c o m m i s s i o n  shall approve the transfer

28
and r e i s s u e  the e n t r y  p e r m i t  to the t r a n s f e r e e  p r o v i d e d  that n e i t h e r

29 p a r t y  is p r o h i b i t e d  b y  law f r o m  p a r t i c i p a t i n g  in the tranpfer.
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(a) F o l l o w i n g  the e s t a b l i s h m e n t  of the m a x i m u m  n u m b e r  of units 

of gear for a p a r t i c u l a r  f i s h e r y  u n d e r  A S  16.43.240, the com mission  

shall adopt r e g u l a t i o n s  e s t a b l i s h i n g  q u a l i f i c a t i o n s  for r a n k i n g  a p­

pli c a n t s  for e n t r y  p e rmits a c c o r d i n g  to the d e g r e e  of h a r d s h i p  w h i c h  

they w o u l d  s uffer  b y  e x c l u s i o n  f r o m  the fishery. T h e  r e gulations  

shall d efine p r i o r i t y  c l a s s i f i c a t i o n s  of s i m i l a r l y  s i t u a t e d  applicants  

b a s e d  u p o n  a r e a s o n a b l e  b a l a n c e  o f  the f o l l o w i n g  h a r d s h i p  standards i

(1) d egr ee of e c o nomic d e p e n d e n c e  u p o n  the fishery, w h i c h  

m a y  include [INCLUDING] b u t  ia_ n o t  l i m i t e d  to p e r c e n t a g e  of income 

d e r i v e d  f r o m  the fishery, reliance..on a l t e r n a t i v e  occupat ions, a v a i l­

abi l i t y  of a l t e r n a t i v e  occupations, i n v e s t m e n t  in v e s s e l s  and gear;

(2) e x t e n t  of past p a r t i c i p a t i o n  in the fishery, w h i c h  m ay 

in c l u d e  [INCLUDING] b u t  ;Lb n o t  l i m i t e d  to the n u m b e r  of years cvf 

p a r t i c i p a t i o n  in the fishery, and the c o n s i s t e n c y  of p a r t i c i p a t i o n  

d u r i n g  each year,

Sec. 16. AS 16.43.351(b) is a m e n d e d  to readt

(b) A  r e c i p i e n t  m a y  be i s s u e d  an e d u c a t i o n a l  e n t r y  p e r m i t  v a l i d

for d e s i g n a t e d  fisheries [EACH FISHERY] in the a d m i n i s t r a t i v e  area the 

c o m m i s s i o n  d etermines to be app ropriate, consid e r i n g  the n a t u r e  of the 

e d u c a t i o n a l  p r o g r a m  and the l o c atio n of the e d u c a t i o n a l  or v o c a t i o n a l

institution. T h e  r e c i p i e n t  of an e d u c a t i o n a l  entry p e r m i t  m a y  n o t  be
»

i ssueo an e d u c a t i o n a l  en try p erm it [PERMITS] in m o r e  than one admin? 

trative area e xce pt as issued b y  the c o m m i s s i o n  ir. its d i s c r e t i o n  upon 

g o o d  cause shown.

Sec. 17. AS 16.43.960 is a m e n d e d  to read:

Sec. 1$,43.960. C O M M I S S I O N  R E V O C A T I O N  O R  S U S P E N S I O N  O F  [ENTRY]

PERMITS. (a) The c o m m i s s i o n  m a y  r e v o k e , suspend, or t r a n s f e r  all 

[AN] entry [PERMIT] or interi m - u s e  p e r m i t s  h e l d  by [PERMIT IF] a

-5- SCS CSHB 3 7 6 (Rls)
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20

21

22

23

24

25

26

27

28

29

p e r s o n  w h o  k n o w i n g l y  pro vi d e s  or [SUPPLIES,] assists in p r o v i d i n g

false i n f o r m a t i o n  [ S U P P L Y I N G ] , or fails to c o r rect false i n f o r m a t i o n

/ ' ' '

p r o v i d e d ^  to the c o m m i s s i o n  for the p u r p o s e  of o b t a i n i n g  a b e n e f i t  for✓
self or another, i n c l u d i n g  the issuance, renewal, duplication, or 

t r a n s f e r  o f  a n  e n t r y  or i nterim-use  p ermit or v e s s e l  license. The 

c o m m i s s i o n  m a y  s u sp end that person's e l i g i b i l i t y  to h o l d  an entry or 

i n t e r i m - u s e  p e r m i t  for a p e r i o d  not to e x c e e d  three years, a n d  m a y  

impose an a d m i n i s t r a t i v e  fine of not mor e t*-an $5,000 on the person. 

The c o m m i s s i o n  m a y  also impose an adminii i.ve fine of n o t  m o r e  than 

$5,000 o n  an e n t i t y  w h o s e  officers, emp.jyees, r e presentativ es, or 

agents k n o w i n g l y  p r ovid e or assist ip p r o v i d i n g  false information, or 

fail to coiJL~ict false i n f o r m a t i o n  provided, to the commis s i o n  for the 

p u r p o s e  of o b t a i n i n g  a b e n e f i t

[(1) P E R M I T  APPLICATION-,

(2) P E R M I T  TRANSFER; O R

(3) P E R M I T  RENEWAL].

(!) The [BEFORE R E V O C A T I O N , THE] c o m m i s s i o n  shall serve the

r e s p o n d e n t  [PERMIT HOLDER] p e r s o n a l l y  or b y  c e r t ifie d or r e g i s t e r e d  

mail w i t h  a n o t i c e  to sh ow cause w h y  the p r o p o s e d  a ction s h o u l d  not 

take place. T h e  n o t i c e  to show cause must

(1) be s u p p o r t e d  by an a f f i d avit that [WHICH] m a y  bo made

on i n f o r m a t i o n  or b e l i e f  s e ttin g out the facts that [WHICH] are bite
i

basis of the p r o p o s e d  action;

(2) p r o v i d e  for at least 30 days' n o t i c e  of the place, 

date, and time of the h e a r i n g  w h e r e  the r e s p o n d e n t  [PERMIT HOLDER] may 

pr e s e n t  e v i d e n c e  in o p p o s i t i o n  to the p r o p o s e d  action; unless w a i v e d  

in w r i t i n g  b y  the r e s p o n d e n t  [PERMIT H O L D E R ] , the h e a r i n g  [PLACE] 

shall be h e l d  w i t h i n  the j u d i c i a l  d i s trict in w h i c h  the r e s p o n d e n t  

[PERMIT HOLDER] resi des if the respondent [PERMIT MOLDEtl] r e sid es in

SCS CSHB 376(Rls) -6-



sion for those r espond e n t s  [PERMIT HOLDERS] r e s i d i n g  o u t side the

I
state;

(3) s p ecif y the statutes or r e g u l a t i o n s  violated;

(4) state w i t h  p a r t i c u l a r i t y  the a r t i o n  p r o p o s e d  to be

u a k e n ;

(5) in dic a t e  to [THAT] the r e s p o n d e n t  [PERMIT HOLDER'S] 

t h a t the r e s p o n d e n t ' s  a b i l i t y  to p e r m a n e n t l y  t r a n s f e r  the permits that 

are [PERMIT W H I C H  IS] the s u bject of the s h o w  cause [REVOCATION] 

p r o c e e d i n g s  has b e e n  s u s p e n d e d  as of the date of the n o t i c e  a n d  Will 

conti n u e  to b e  s u s p e n d e d  u n t i l  the. e x h a u s t i o n  of all a d m i n i s t r a t i v e  

and j u d i c i a l  remedies; and

(6) p r o v i d e  o ther i n f o r m a t i o n  the cotrmiseion considers

proper.

(c) A  p e r m i t  subject to s h o w  cause [REVOCATION] pr oce e d i n g s  

u n d e r  this s e ction m a y  not be t r a n s f e r r e d  af ter the date of the notice 

in (b) of this s e c t i o n  p e n d i n g  e x h a u s t i o n  of all a d m i n i s t r a t i v e  and 

ju d i c i a l  r e m edies a r i si ng from a c t i o n  taken un do this section.

(d) The s h o w  cause [REVOCATION] h e a r i n g  o v o U  I; a con ducted 

b e f o r e  a q u o r u m  of c o m m i s s i o n e r s  and shall be p r e s i d e d  ov er by a 

he a r i n g  o f f i c e r  a p p o i n t e d  by the c o m m i s s i o n  w h o  shall rule on the

p r e s e n t a t i o n  of e v i dence and other p r o c e d u r a l  matters. H e a rings shall
. %

be c o n d u c t e d  in a c c o r d a n c e  w i t h  regula t i o n s  a d o p t e d  u n d e r  AS 16.43.- 

110(b) . [WITHIN A  R E A S O N A B L E  T I M E  A F T E R  THE C O N C L U S I O N  OF T H E  H E A R­

ING, T H E  H E A R I N G  O F F I C E R  S HALL S U B M I T  TO T H E  A T T E N D I N G  C O M M I S S I O N E R S  A  

P R O P O S E D  D E C I S I O N  B A S E D  O N  THE R E C O R D  OF T H E  H E A R I N G  AND C O N T A I N I N G  

F I N DINGS O F ^ F A C T ,  C O N C L U S I O N S  OF LAW, A N D  R E C O M M E N D E D  ACTION. T H E  

A T T E N D I N G  C O M M I S S I O N E R S  SHAL L T H E N  R E V I E W  T H E  H E A R I N G  O F F I C E R ' S  P R O­

POSED D E C I S I O N  A N D  A D O P T  O R  A M E N D  O R  R E J E C T  T H E  CONTEN TS O F  T H E
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P R O P O S E D  D E C I S I O N  IN T H E  W R I T T E N  D E C I S I O N  OF T H E  COMMISSION. ' A  COTY

2 OF T H E  C O M M I S S I O N  D E C I S I O N  S H A L L  BE M A I L E D  T O  E A C H  P A R T Y’ O R  THE

/
P A R T Y ' S  A T T O R N E Y  B Y  C E R T I F I E D  O R  R E G I S T E R E D  MAIL.]3

4 (e) • T h e  f a i l u r e  of a r e s p o n d e n t  [PERMIT HOLDER] p r o p e r l y  served

5 u n d e r  (b) of this s e ’ti<n  to a p p e a r  at the h e a r i n g  is n o t  grounds for

6 s e t t i n g  aside  a n y  c o m m i s s i o n  a c t i o n  taken. However, the c o m m i s s i o n

7 m a y  in its d i s c r e t i o n  o r d e r  a c o n t i n u a n c e  or s e c o n d  hearing.

8 (f) [THE E F F E C T I V E  D A T E  OF T H E  C O M M I S S I O N  D E C I S I O N  U N D E R  THIS

n
S E C T I O N  1° TH E  D A T E  OF T H E  N O T I C E  TO S H O W  C A U S E  F I R S T  S ERVED U P O N  THE

10 PE R M I T  H O L D E R  U N D E R  (b) O F  THIS  SECTION.]

1 1 (g) T h e  p r e v i s i o n s  of this s e c t i o n  [DO NOT] a p p l y  to conduct

12 o c c u r r i n g  after J a n u a r y  1, 1973, b u t  do n o t  a f f e c t  a'[THE] p ermit held

13 b y  [OF] a p e r s o n  w h o  is a b o n a  fide purchaser. F a i l u r e  to correct

14 false i n f o r m a t i o n  is a c o n t i n u i n g  offense.

1G (h) J u d i c i a l  r e v i e w  of c o m m i s s i o n  d e t e r m i n a t i o n s  u n d e r  this

16 se ction is in a c c o r d a n c e  w i t h  AS 4 4 . 6 2.,60 - 44.62,570; however, rf a

17
h e a r i n g  de n o v o  is g r a n t e d  u n d e r  AS 44.62.570(d ), the h e a r i n g  may, in

18 the d i s c r e t i o n  of the court, be h a d  w i t h  a j u r y  s i t ting if a p pl ication

19 for the j u r y  h e a r i n ^  is filed w i t h  the court n o  later than 10 days

20
a fter s e rvice of the n o t i c e  of appeal.

21
(i) A n  e n t r y  p e r m i t  r e v o k e d  b y  the c o m m i s s i o n  undur this section

22
that is p l e d g e d  [TAKEN] as s e c u r i t y  for a loan u n d e r  AS 16.10.333 or

23 AS 44.81. 230 shall b e  r e a s s i g n e d  or sold as p r o v i d e d  ii AS 16.10,337

24
or AS 44.81.250.

25 * Sec. 18. AS 16.43.970(b) is a m e n d e d  to.read:

26 (b) A  p e r s o n  w h o  k n o w i n g l y  m a k e s  a false s t a t ement to the c o m­

27
m i s s i o n  for .the p u r p o s e  of o b t a i n i n g  a benefit, i n c l ud ing the i s s u­

28
ance, renewal, duplicat ion, or transfer of an entry or interim-use

29 p ermi t or v e s s e l  license L j F F A C T  IN T H E  A P P L I C A T I O N  F O R  O R  R E N E W A L  OF
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.. O R  R E N E W A L  O R  IN T H E  A P P L I C A T I O N  F O R  A  T R A N S F E R  U N D E R  A S  16.A3.170 O R  

16.43.180], or a p e r s o n  w h o  assist s a n o t h e r  b y  k n o w i n g l y  w a k i n g  a 

f a l s e  s t a t ement  to the c o m m i s s i o n  for the p u r p o s e  of obtaining; a 

b e n e f i t  for another, [OF FACT IN S U P P O R T  O F  T H E  O T H E R  P E R S O N ' S  A P P L I­

CAT I O N  F O R  I S S UAN CE O R  R E N E W A L  O F  A N  I N T E R I M - U S E  P E R M I T  O R  A N  E N T R Y  

P E R M I T  O R  V E S S E L  LICENSE] is g u i l t y  of the crime of u n s w o r n  f a l s i f i c a­

tion as set out in AS 11.56.210. U p o n  conviction, the p e r s o n  [A 

M I S D E M E A N O R  AND] (1) shall f o r f e i t  to the c o m m i s s i o n  all interim-use 

p e r m i t s  and e n t r y  p e r m i t s  [HELD B Y  T H E  P E R S O N  M A K I N G  T H E  FALSE S T A T E­

MENT] a n d  (2) loses [SHALL LOSE] e l i g i b i l i t y  for in teri m - U s e  permits 

a n d  for entry p e r m i t s  for a p e r i o d  of three years [AND IS P U N I S H A B L E  

"Y A  F I N E  OF N O T  M O R E  T H A N  $5,000] .

* Sec. 19. AS 16.43 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to readi

Sec. 16.43.975. P UB LIC DISCL O S U R E ,  The c o m m i s s i o n  may p r o vide

by r e g u l a t i o n  that documents s u b m i t t e d  to the c o m m i s s i o n  c ontainin g 

i n f o r m a t i o n  r e l a t i n g  to an i n d i v i d u a l ' s  p e r s o n a l  f i n ances and i n f o r m a­

tion s u p p l i e d  b y  i ndividua ls for r e s e a r c h  pu rposes, p r o d u c e d  in r e­

sponse to r e q u e s t s  b y  the commission, are n o t  subject to public d i s­

closure.

*  Sec. 20. This A c t  takes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.-

1 0 . 0 7 0 ( c ) .
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State Legislature
S enate

Official Business COMMITTEE ON RESOURCES Pouch v
LETTER OF INTENT State Capitol

FOR Jurieau, Alaska 99811
SCS CSHB 3 7 6  (RESOURCES)

T h e  amendment to AS 16.43.250(a) in section 15 of Senate Committee 

Substitute for Committee Substitute for House Bill 376, is in response 

to the Alaska Supreme Court decision in Rutter vs. Commercial Fisheries 

Entry C o m m i s s i o n , Opinion Number 2712, August 26, 1983. In that 

decision the Supreme Court invalidated a portion of the hand troll point 

system for failure to comply with the specific terms of the statute. 

However, the amendment is not intended to circumvent or change in any 

w a y  the result of the Rutter decision. The Commercial Fisheries Entry 

Commission should implement (and we understand the Commission to be in 

the process of implementing) the Rutter decision through the adoption of 

supplemental point regulations in the handtroll fishery.

It is the intent of the legislature to protect other limited fisheries 

from similar court challenges, and thus preserve the status quo in those 
fisheries. The legislature recognizes that patterns of participation 

and extent of economic dependence vary from fishery to fishery and 

affirms that, in developing point systems for limited fisheries, the 

Commission may exercise so. •». discretion in h o w  to measure past 

participation and economic dependence. The effect of enacting this 

legislation would be to ratify and protect point systems already in 

place in the AYK salmon fisheries and the limited herring fisheries.



S T A T E  OF A L A S K A  1984 L E G I S L A T I V E  S E S S I O N  

FISCAL N O T E

Re v i s i o n  Date:

R E Q U E S T  

Bi 1 i/ Resolut.ion N o . :

FISCAL D E T A I L

HB 376 A g e n c y  Af f e c t e d :  Dept, o f  Fish and Game

Title: "an a c t  a m e n d i n g  the L i m i t e d  P r o g r a m  C a t e g o r y  Aff e c t e d :  Natural________

Ent r y A c t ; . . . 11     Re s o u r c e  M a n a g e m e n t

Sponsor: R u l e s / G o v e r n o r ____________

Requestor: S e n a t e  R e s o u r c e  Comm. 

D ate o f  Request: 4 / 1 9 / 8 4 _________

BRU, P r o g r a m  o r  S u b p r o g r a m ( s )  Aff e c t e d :  

Commercial F i s h e r ie s  E ntry C o m n i s s i o n

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  of D o l lars)

FY 84 FY 86 FY 86 FY 87 FY 88 FY 89

O P E R A T I N G

100 PERSONAL SER V IC ES

200 TRAVEi

JOO CONTRACTUAL

<*00 SU P P LIES

500 EQUIPMENT i

600 LAND 4 STRUCTURES

700 CRANTS, CLAIMS

800 MISCELLANEOUS

T O T A L  O P E R A T I N G -0- . -0- -0-

! C A P I T A L 0 0 0

R E V E N U E 20.0 20.0 20.0

FUNDING: ( T h o u s a n d s  of Pol ars)

CENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

POSITIONS:

[f u l l - t im e

PART-TIME

(t em p o r a r y

SOURCE OF F U N D S  TO O F F S E T  FI SC A L  IMPACT OF SILL:

A N A L Y S I S : A t t a c h  a s e p a r a t e  pag e  for a n al y s i s

P r e p a r e d  By: C h r i s t i n e  Kelly, L i c e n s i n g  Admn. 

Division: C ommercial Fisireffies Entry Comm.

A p p r o v e d  by C o m m i s s i o n e r :

Phone: 465-4081

Date: 4/23 / 8 4

Agency: C o m m e r c ia l  F/fsfieries E n t ry  TCohnnisyfon

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note): 

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  and B u d g e t  
Im p acted A g e n c y ( i e s ) 12/1/83



FISCAL NOTE: HB 376 A N A L Y S I S

The number of landing permits which would be issued under AS 16.05.675 

cannot be determined at this time. Assuming that the initial number 

would be relatively low, the Entry Commission could implement issuance 

of landing permits with existing supplies and equipment.

However, if the commissioner finds that landing permits should be issued 

in several fisheries, and if a substantial number of fishermen wish to 

obtain landing permits, the Entry Commission's costs will be 

significantly higher. In this event, changes would have to be ma e to 

existing software, requiring approximately six months of a 

Programmer/Analyst V at a cost of 35.C in Personal Services during the 

first year, and anticipated Contractual costs of 16.0 for lease of an 

additional permit card embosser and 5.0 for forms and plastic card 

stock, which would carry over in subsequent years.

While fees for landing permits have not been established, it is 

anticipated that they would be sufficiently high to offset 

administrative costs. The Revenue figures shown were estimated on the 

basis of 10 to 20 landing permits issued per year in the salmon troll 

and king crab fisheries, at a cost of $1,000 to $2,000 each.
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V IC  F IS C H ER
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S e n a t e

Committee on ileSources
M E M O R A N D U M

TO: S e n a t e  R e s o u r c e s  C o m m i t t e e  M e m b e r s

F R O M : 'Senate R e s o u r c e  C o m m i t t e e  S t a f f

RE: C o m m i t t e e  M e e t i n g ,  A p r i l  23, 1984

DATE: A p r i l  20, 1984

On M o n d a y  A p r i l  23, 1984 a t  3 : 0 0 p m  in the D e l t a  Room, the
S e n a t e  R e s o u r c e s  C o m m i t t e e  w i l l  h e a r  the f o l l o w i n g  bills:

S J R  44, R e q u e s t i n g  the e s t a b l i s h m e n t  o f  an A l a s k a  N a t i o n a l
I n t e r e s t  L a n d s  A c t  i n f o r m a t i o n  a n d  e d u c a t i o n  c e n t e r  m  K e t c h i k a n .

S e c t i o n  1305 o f  A N I L C A  a u t h o r i z e s  the S e c r e t a r y  of  I n t e r i o r  
to p l a n  for an i n f o r m a t i o n  a n d  e d u c a t i o n  c e n t e r  for v i s i t o r s  
to A l a s k a  "at a site a d j a c e n t  t o  t h e  A l a s k a  H i g h w a y ,  and to 
i n v e s t i g a t e  and p l a n  f o r  s i m i l a r  c e n t e r s  in A n c h o r a g e  a n d  
F a i r b a n k s . "  T h e  S e c r e t a r y  o f  A g r i c u l t u r e  is a u t h o r i z e d  to 
p l a n  for a s i m i l a r  c e n t e r  "in e i t h e r  J u n e a u ,  K e t c h i k a n ,  or  
S i t k a . "  A  c e n t e r  h a s  b e e n  e s t a b l i s h e d  in Tok; c e n t e r s  w i l l  
b e  e s t a b l i s h e d  in t h e  F e d e r a l  B u i l d i n g s  in F a i r b a n k s  and 
A n c h o r a g e  in A u g u s t  1984 a n d  M a y  1985 r e s p e c t i v e l y .  T h e  
A l a s k a  L a n d  Use C o u n c i l  w i l l  m a k e  a r e c o m m e n d a t i o n  th i s  
s p r i n g  to  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  on a si t e  for the 
S o u t h e a s t  c e n t e r .  S e r v i c e s  to b e  p r o v i d e d  at the c e n t e r  w i l l  
be a d d r e s s e d  o n c e  a d e c i s i o n  is m a k e  on  a location.

A  R e s o u r c e s  C o m m i t t e e  S u b s t i t u t e  t h a t  m o r e  a c c u r a t e l y  
r e f l e c t s  the s t a t u s  o f  t h e  A N I L C A  c e n t e r s  is a t t a c h e d .



C S H B  376 ( R e s o u r c e s ) , am, A n  A c t  a m e n d i n g  t h e  L i m i t e d  E n t r y  Act; 
p r o v i d i n g  for l a n d i n g  p e r m i t s .

C S H B  376 (Res) m a k e s  s e v e r a l  c l a r i f y i n g  a m e n d m e n t s  to the 
L i m i t e d  E n t r y  A c t  a n d  c r e a t e s  a " l a n d i n g  p e r m i t " .  U n d e r  
c u r r e n t  s t a t u t e ,  a p e r s o n  w h o  d o e s  n o t  h o l d  a l i m i t e d  e n t r y  
p e r m i t  o r  i n t e r i m - u s e  p e r m i t  m a y  n o t  sell fish in t h e  state. 
T h i s  b i l l  w o u l d  a u t h o r i s e  the E n t r y  C o m m i s s i o n  to i s s u e  
" l a n d i n g  p e r m i t s "  to p e o p l e  f i s h i n g  u n d e r  f e d e r a l  p e r m i t  in 
the F i s h e r y  C o n s e r v a t i o n  Zone; the l a n d i n g  p e r m i t  w o u l d  a l l o w  
t h e s e  f i s h e r m e n  to sell f i s h  in the state.

H B  624

HB  624 a m e n d s  t h e  h o m e s i t e  p r o g r a m  to c o n f o r m  w i t h  the 
h o m e s t e a d  p r o g r a m  b y  a l l o w i n g  t r a n s f e r  o f  a h o m e s i t e  e n t r y  
p e r m i t  in t h e  c a s e  o f  an e x t r e m e  e m e r g e n c y  or i l l n e s s  t h a t  
d i s a b l e s  the a p p l i c a n t .

C S H J R  19 (Fish)

S e c t i o n  201 of the M a g n u s o n  F i s h e r y  C o n s e r v a t i o n  and 
M a n a g e m e n t  A c t  p r o v i d e s  for the s t a t i o n i n g  o f  U.S. o b s e r v e r s  
a b o a r d  e a c h  f o r e i g n  v e s s e l  f i s h i n g  in the F i s h e r y  
C o n s e r v a t i o n  Zone, b u t  a l l o w s  the S e c r e t a r y  of  C o m m e r c e  to 
w a i v e  th i s  r e q u i r e m e n t  u n d e r  c e r t a i n  c i r c u m s t a n c e s .  In 1982 
o n l y  t w e n t y  p e r c e n t  of  f o r e i g n  v e s s e l s  in the F i s h e r y  
C o n s e r v a t i o n  Zone h a d  o b s e r v e r s  s t a t i o n e d  aboard.

S t a t i o n i n g  U.S. o b s e r v e r s  a b o a r d  f o r e i g n  f i s h i n g  v e s s e l s  is 
i n t e n d e d  to p r o v i d e  i n f o r m a t i o n  a b o u t  the d e g r e e  of  f o r e i g n  
i n t e r c e p t i o n  of P a c i f i c  s a l m o n  a n d  the m i g r a t o r y  p a t t e r n s  o f  t h e  
P a c i f i c  s a l m o n  w h i c h  w o u l d  a s s i s t  the S t a t e  in e s t a b l i s h i n g  
o p t i m u m  s a l m o n  e s c a p e m e n t  and h a r v e s t  levels.

C S H J R  1 9 (Fish) r e q u e s t s  the U.S. C o n g r e s s  to a m e n d  the 
M a g n u s o n  A c t  to:

1) P r o v i d e  t h a t  U.S. o b s e r v e r s  b e  s t a t i o n e d  a b o a r d  a l l  
c a t c h e r  v e s s e l s ,  as w e l l  as m o t h e r  ships, o f  f o r e i g n  f l e e t s  
f i s h i n g  in t h e  f i s h e r y  c o n s e r v a t i o n  zone

2) P r o v i d e  t h a t  the f o r e i g n  v e s s e l s  be  r e q u i r e d  to p r o v i d e  
a d e q u a t e ,  cafe, c l e a n  q u a r t e r s  for U.S. o b s e r v e r s .

2) P r o v i d e  t h a t  a v e s s e l  for w h i c h  the o b s e r v e r  r e q u i r e m e n t  
ha s  b e e n  w a i v e d  p r o c e e d  to a U.S. p o r t  for a r e v i e w  of  the 
v e s s e l ' s  logs a n d  c a t c h  a f t e r  f i s h i n g  in the F i s h e r y  
C o n s e r v a t i o n  Zone.
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C A L E N D A R

C S H B  376, A n  A c t  a m e n d i n g  the L i m i t e d  E n t r y  Act; p r o v i d i n g  for 
l a n d i n g  p e r m i t s .

C S S B  624, A n  A c t  r e l a t i n g  to q u a l i f i c a t i o n s  f o r  a h o m e s i t e .

H J R  19, R e l a t i n g  to U n i t e d  S t a t e s  o b s e r v e r s  o n  f o r e i g n  f i s h i n g  
v e s s e l s .

S J R  44, R e q u e s t i n g  t h e  e s t a b l i s h m e n t  o f  an  A l a s k a  N a t i o n a l  
I n t e r e s t  L a n d s  A c t  i n f o r m a t i o n  a n d  e d u c a t i o n  c e n t e r  in K e t c h i k a n .

H J R  19

R e p r e s e n t a t i v e  G r u s s e n d o r f , s p o n s o r  o f  t h e  r e s o l u t i o n ,  e x p l a i n e d  
t h a t  CS H J R  19 r e q u e s t s  the U.S. C o n g r e s s  to a m e n d  t h e  M a g n u s o n  
A c t  to e n s u r e  t h a t  U.S. o b s e r v e r s  b e  s t a t i o n e d  a b o a r d  all f o r e i g n  
f i s h i n g  b o a t s  in the F i s h e r y  C o n s e r v a t i o n  Zone.

S e n a t o r  M u l c a h y  m o v e d  CS H J R  19 f r o m  c o m m i t t e e  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s .  T h e r e  w a s  no  o b j e c t i o n .



C h r i s t i n e  K e l l y ,  L i c e n s i n g  A d m i n i s t r a t o r ,  C o m m e r c i a l  F i s h e r i e s  
E n t r y  C o m m i s s i o n / e x p l a i n e d  t h a t  t h e  f i s c a l  n o t e  for HB 376 w a s  
to c o v e r  c o s t s  t h a t  w o u l d  b e  i n c u r r e d  if the c o m m i s s i o n e r  f i n d s  
t h a t  l a n d i n g  p e r m i t r  s h o u l d  b e  i s s u e d  in s e v e r a l  f i s h e r i e s  in 
F Y  85.

S e n a t o r  M u l c a h y  m o v e d  t h a t  t h e  f i s c a l  n o t e  be e l i m i n a t e d  a n d  m o v e d  
SCS C S H B  376 (Res) f r o m  c o m m i t t e e  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .  
T h e r e  w a s  n o  o b j e c t i o n .

HB  624

S a n d r a  S c h u b e r t ,  A i d e  t o  S e n a t o r  F a h r e n k a m p , e x p l a i n e d  t h a t  C S H B  
624 a m e n d s  t h e  h o m e s i t e  p r o g r a m  to c o n f o r m  w i t h  the h o m e s t e a d  
p r o g r a m  b y  a l l o w i n g  t r a n s f e r  o f  a h o m e s i t e  e n t r y  p e r m i t  in the 
c a s e  o f  a n  e x t r e m e  e m e r g e n c y  o r  i l l n e s s  t h a t  d i s a b l e s  the 
a p p l i c a n t .

S e n a t o r  M u l c a h y  m o v e d  C S H B  624 f r o m  c o m m i t t e e  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s .  T h e r e  w a s  n o  o b j e c t i o n .

S J R  44

S e n a t o r  Z i e g l e r  s p o k e  in s u p p o r t  o f  the r e s o l u t i o n .

S e n a t o r  E l i a s o n  e x p l a i n e d  t h a t  S i t k a  is a l s o  a p o t e n t i a l  site for
the c e n t e r ,  a n d  s u p p o r t e d  its l o c a t i o n  there.

S e n a t o r  Z i e g l e r  m o v e d  CS S J R  44 f r o m  c o m m i t t e e  w i t h  i n d i v i d u a l
r e c o m m e n d a t i o n s .  T h e r e  w a s  no o b j e c t i o n .

T h e  m e e t i n g  a d j o u r n e d  a t  3:23 pm.

CSHB 376

c?



STATE OF ALASKA 1984 LEGISLATIVE SESSION 
FISCAL NOTE

R e v i s i o n  Date:

n7 C .

FISCAL DETAILREQUEST ----
B ill/Reso lution No.:,,11 _hb 376 1 Agency Affected: p e P t. of Fish and Came

T i t le :  "an a c t a m e n d i n g  the L i m i t e d  Program Category Affected: Natural_________
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FISCAL NOTE: HB 376 ANALYSIS

The number of landing permits which would be issued under AS 16.05.675 

cannot be determined at this time. Assuming that the initial number 

wo u l d  be relatively low, the Entry Commission could implement issuance 

of landing permits with e x p e n d i t u r e -; of lesr than 3.0 in Contractual 

services for acquisition of forms, permit card stock, etc..

However, if the commissioner finds that landing permits should be issued 

in several fisheries, and if a substantial number of fishermen wi s h  to 
obtain landing permits, the Entry Commission's costs will be signifi­
cantly higher. In this event, changes would have to be made to existing 

software, requiring approximately six months of a Programmer/Analyst V 
at a cost of 35.0 in Personal Services during the first year, and 

anticipated Contractual costs of 16.0 for lease of an additional permit 

card embosser and 5.0 for forms and plastic card stock, which would

carry over in subsequent years.

While fees for landing permits have not been established, it is anti­

cipated that they would be sufficiently high to offset administrative 

costs. The Revenue figures shown were estimated on the basis of 10

to 20 landing permits issued per year, at a cost of $1,000 to $2,000

e a c h .
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Committee on Resource#

TO: S e n a t o r  M u l c a h y ,  C h a i r m a n
R e s o u r c e s  S u b c o m m i t t e e

FROM: S e n a t o r  F a h r e n k a m p ,  C h a i r m q
S e n a t e  R e s o u r c e s  C o m m i t t e e

D A TE: F e b r u a r y  28, 1984

RE: SB 422; HB  376

T h e  f o l l o w i n g  b i l l s  h a v e  b e e n  r e f e r r e d  to t h e  R e s o u r c e s  
C o m m i t t e e .  I am  a s s i g n i n g  t h e m  to t h e  S u b c o m m i t t e e  on 
F i s h e r i e s  for c o n s i d e r a t i o n  b y  t h e  S u b c o m m i t t e e .

SB 4 2 2  - An  A c t  a m e n d i n g  the L i m i t e d  E n t r y  A c t

H B  376 - A m e n d i n g  t h e  L i m i t e d  E n t r y  Act; p r o v i d i n g  for l a n d i n g  
p e r m i t s ;  e f f e c t i v e  date.

cc: S e n a t e  R e s o u r c e s  C o m m i t t e e  m e m b e r s



IV. ANALYSIS: HB 376 Page 2 o f  2

Section 1 instructs the commission to adopt regulations providing for 

measures to be taken in instances where a tie vote occurs in the adjudication 

of a permit'appl ication.

Section 2 grants the commission the power to charge reasonable fees to 

defray the costs of service it renders to members of the public.

Section 3 instucts the commission to issue regulations governing the 

correction of its administrative error, as, for example, where an applicant 

has been mistakenly credited with points for vessel ownership when the 

applicant did not own a vessel.

Section A Is a technical change reflecting the fact that AS 16.^3.380(3), 

which defines the term "fishery", was amended in 1981 to provide that a 

fishery may cover more than one administrative area.

Section 5 is intended to clarify in AS 16.^3-150(f) what is already 

apparent elsewhere in the Limited Entry Act, namely that the permit of "minor 

ecnomic hardship" applicant under AS 16.^3.250(c) , which permits are 

expressly non-transferable docs not survive the death of the holder, and 

cannot be transferred in any way after his death.

Section 6 tightens up the "contrary intent" language in the existing 

law such that a permit w i 11' go'directly to the deceased permit holder's 

surviving spouse unless the permit holder made other provision for its 

disposition in a valid will.

Section 7 is intended to end the pos.sible ambiguity in the current 

language of AS 16.^3-170(b) and make clear that the commission is not 

obligated to approve a permit transfer whenever the proposed transferee 

can show the present ability to actively participate. Under the proposed 

language of Section 7, the commission will plainly be able to disapprove 

a transfer when It would be improper, as, for instance, if the transfer is 

a lease foibidden by AS 16.1*3.150(g).

Section 8 is intended to give the commission discretion in determining 

what years are to be considered in setting eligibility to apply in a newly 

limited fishery. Under the law as currently interpreted, anyone who has 

ever held an Alaska gear license (first issued in I960) in a given fishery 

is eligible to apply If that fishery is limited. As I960 becomes 

Increasingly distant, and the character of the State's fisheries changes,

It is Increasingly inappropriate to allow eligibility based on participation 

that may be twenty-five years in the past. The proposed amendment to 

AS 16.^3.260(a) will give the commission the necessary flexibility.
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BILL SHEFFIELD , G O VERN O R

REPLY TO.

D EPA RTM EN T OF LAW
OFFICE OF THE ATTORNEY GENERAL

□ 1031 W 4th A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: 19071 276-3550

The H o n o r a b l e  Bob M u l c a h y  
Chairman, Senate Resources

M a r c h  13, 1984 □ 1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: 1907) 452-1568

Subco m m i t t e e  on Fisheries 
A l a s k a  State Senate 
P o u c h  V
Juneau, A l a s k a  99811

0  POUCH K ■ STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

Re: SB 422 (Limited Entry Act)

D e a r  S e n a t o r  M u l c a h y :

This letter is to b r i n g  to your a t t e ntion a technical
p r o b l e m  that exists in the L i m i t e d  Entry Act, w h i c h  could be t a k­
en ca.re of by a simple a mendment to SB 422, "An Act amending the 
Li m i t e d  En try A c t . "  I a m  informed that this bill has b e e n  r e­
ferred to y o u  as C h a i r m a n  of the Senate Resources Subco mmittee on 
F i s h e r i e s .

AS 16.43.150(g) currently provides in part that "[e]x-
cept as p r o v i d e d  in AS 16.10.333 -- 16.10.337 and in 
AS 44.81.230 -- 44.81.250, an entry permit m a y  not be: (1)
pledged, mortgaged, leased, or encu m b e r e d  in any w a y  . . . ." 
The n o t e d  statutory exceptions r efer to loans made by the D e p a r t­
men t  of Comme rce and Econom ic D evelopment (AS 16.10.333 -- 
16.10.337), and loans m a d e  by CFAB (AS 44.81.230 -- 44.81.250). 
AS 44.81.230 through AS 44.81.250 specifically address loans made 
for the purchase of A l a s k a  limited entry permits. In 1981, 
AS 44.81.210 was amende d to grant CFAB the power to

accept the pledge of a limited entry permit as 
security for a loan made under  AS 44.81.010 -- 
44.81.350 for the repair, restoration, or i Tip rove - 
m e n t  of a commercial fishing vessel or .commercial 
fishing gear, or for the cons truction or purchase 
of a commerci al fishing vessel, subject to the 
conditions set out in AS 44.81.230 -- 44.81.250 on 
pledges of limited entry permits.

A  p r o b l e m  arises from the fact that this power is set out in s e c­
tion 210, rather than in sections 230 through 250, w h i c h  are the 
sections r e f erred to in AS 16.43.150(g). This p r o b l e m  can be 
r e s olved by amendin g AS 16.43.150(g) to refer to AS 4'.81.210, as 
well as AS 44.81.230 -- 44.81.250. Otherwise, it is po ssible for 
a person to argue, as is n o w  happening, that AS 16.43.150(g) p r o­
hibits an entry permit from b eing  p l edged  for a loan made by CFAB



The H o n o r a b l e  Bob M u l c a h y  
Re: SB 422

M a r c h  13, 1984
Page 2

for the p u r c h a s e  of a vessel b e c ause  section 210 is not s p e c i f i c­
ally r e f e r r e d  to in the L i m i t e d  Entry Act.

SB 422 already contains one amendment to AS 16.43.-
150(g) in section 1 of the bill. It is the refore only n e c e s s a r y  
to add this furthe r amendment to the section. Section 1 of 
SB 422 w o u l d  then p r o vide as follows:

* Sec tion 1. AS 16.43.150(g) is a m ended to read:

(g) Except as p r o v i d e d  in AS 16.10.333 —  
16.10.337 and in AS 44.81.210 and AS 44.81.230 
-- 44.81.250, an entry p ermit m a y  not b e [:]

(1) pledged, mortgaged, leased, or 
en c u m b e r e d  in any way;

(2) t r ansferred  w i t h  any r e t ained  
right of reposs e s s i o n  or f o r e c l o s u r e , or on any 
condition requiring a subsequent t r a n s f e r ; or

(3) attached, distrained, or sold on 
ex e c ution of judgment or u n d e r  any other process 
or order of any court.

If you have  any questions regard ing this, please  do not hesitate 
to let me know.

M O K : d i m

cc: Bruce Twomley, C hairman
Commer cial F isheries Entry Commis s i o n

Ar t h u r  H. Peterson  
As s i s t a n t  A t t o r n e y  General

S i n c e r e l y ,

N O R M A N  C. GORSUCH  
A T T O R N E Y  GENERAL

By:

As s i s t a n t  A t t o r n e y  General



T o r r i s i  8 c S n y d e r

F r e d e r i g k  T o r r i s i  
D a v i d  B .  S n y d e r

F e b r u a r y  28, 1984

P .O .  B o x  1 0 0 4 7  
(O l d  B a n k  B u i l d i n g ) 

D i l l i n g h a m , A l a s k a  0 9 3 7 6  
( 0 0 7 )  6 4 2 - 3 6 0 8

T h o m a s  P a n a m a r o f f
O f f i c e  of S e n a t o r  B o b  M u l c a h y
P o u c h  V
C a p i t a l  Bl d g . ,  R m  512 
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  Tom:

I a m  f o r w a r d i n g  a p o s s i b l e  a m e n d m e n t  t o  H o u s e  B i l l  376 
w h i c h  is n o w  in t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e .  T h i s  
a m e n d m e n t  a d d r e s s e s  t h e  p r o b l e m  of a f o r c e d  sa l e  of a 
l i m i t e d  e n t r y  p e r m i t ,  b y  c r e d i t o r s  of a d e c e a s e d  p e r m i t  
h o l d e r .

T h e  l a w  i n  t h i s  a r e a  h a s  b e e n  l e f t  u n c e r t a i n  f o l l o w i n g  
t h e  r e c e n t  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  i n  T i m p e r l e y  
v. J e f f r i e s , N o .  5 4 8 3 ,  J a n u a r y  11, 1984. T h e r e  the 
S u p e r i o r  C o u r t  h a d  o r d e r e d  t h a t  a p e r m i t  be s o l d  t o  p a y  
c r e d i t o r s  o f  a d e c e a s e d  p e r s o n s  e s t a t e .  T h e  S u p r e m e  
C o u r t  h a d  f i r s t  o v e r t u r n e d  rh.is d e c i s i o n  h o l d i n g  t h a t  a 
p e r m i t  r e t a i n e d  i t s  e x e m p t  c h a r a c t e r  u n d e r  A S  
1 6 . 4 3 . 1 5 0 ( a )  a f t e r  t h e  p e r m i t  h o l d e r ' s  death. H o w e v e r ,  
a f t e r  a p e t i t i o n  for r e h e a r i n g  a n d  t h e  d i s q u a l i f i c a t i o n  
of o n e  of the j u s t i c e s  w h o  war, i n  t h e  m a j o r i t y ,  t h e  
c o u r t  w a s  e v e n l y  d i v i d e d  a n d  t h e  S u p e r i o r  C o u r t  
d e c i s i o n  w a s  a f f i r m e d .  T h u s  t h e  s o n  a n d  o n l y  h e i r  o f  
t h e  d e c e a s e d  p e r m i t  h o l d e r  w a s  p r e v e n t e d  f r o m  
i n h e r i t i n g  his f a t h e r ' s  f i s h i n g  o p e r a t i o n .

T h e  l a w  s h o u l d  b e  a m e n d e d  to  c l a r i f y  t h e  fact t h a t  a 
p e r m i t  c a n n o t  be a t t a c h e d  a n d  s o l d  b y  c r e d i t o r s  o f  t h e  
e s t a t e ,  a s  w e l l  a s  by  c r e d i t o r s  of the p e r m i t  h o l d e r .  
T h e  s t a t e d  p u r p o s e  of t h e  C o n s t i t u t i o n a l  A m e n d m e n t ,  
A r t i c l e  V I I I ,  S e c .  1 5 ,  a u t h o r i z i n g  t h e  L i m i t e d  E n t r y  
A c t  m a k e s  i t  c l e a r  t h a t  a f i s h e r m a n ' s  f a m i l y  o r  
d e p e n d e n t s  w e r e  t o  b e  b e n e f i c i a r i e s  of t h e  law. The 
l i m i t e d  e n t r y  s y s t e m  m a d e  a p e r m i t  e x e m p t  f r o m  f o r c e d  
s a l e  s o  t h a t  a f i s h e r m a n  w o u l d  not l o s e  his o n l y  m e a n s  
of l i v e l i h o o d  t o  p a y  o f f  d e b t s .  A s  y o u  m o w ,  m a n y  
p e o p l e  in c o a s t a l  A l a s k a  h a v e  no o t h e r  s o u r c e  of i n c o m e  
t o  r e l y  u p o n  o t h e r  t h a n  f i s h i n g .  A  f a m i l /  w h o  l o s e s  
t h e i r  p e r m i t  h o l d e r  s h o u l d  not be doubly p e n a l i z e d  by 
h is or h e r  d e a t h  a n d  f o r c e d  to g o  on p u b l i c  a s s i s t a n c e  
to s u p p o r t  t h e m s e l v e s .

I h a d  c o n t e m p l a t e d  p r o p o s i n g  a c h a n g e  to a l l o w  for a 
t e s t a m e n t a r y  d i s p o s i t i o n  of a p e r m i t  in t h e  s a m e  m a n n e r  

a s  l a n d  c l a i m s  stock. A f t e r  s p e a k i n g  w i t h  M a t t  Jamin,



P a g e  Tw

a n  a t t o r n e y  i n  K o d i a k  w i t h  a p a r t i c u l a r  e x p e r t i s e  in 
e s t a t e  m a t t e r s ,  I a m  c o n v i n c e d  t h a t  t h e  p r o b l e m s  
a s s o c i a t e d  w i t h  t h i s  p r o p o s a l  w o u l d  o u t w e i g h  t h e  
p o s s i b l e  b e n e f i t s .  T h e  m a j o r  p r o b l e m  w i t h  t h i s  
p r o p o s a l  w o u l d  be t h e  t e c h n i c a l  m i s t a k e s  in f i l l i n g  o u t  
t h e  p e r m i t  t r a n s f e r  c e r t i f i c a t e s  a n d  a l s o  i n  
c o n f l i c t i n g  e v i d e n c e  of a p e r m i t  h o l d e r ' s  i n t e n t  w h e r e  
w i l l s  a n d  c e r t i f i c a t e s  h a d  b e e n  c o m p l e t e d  a t  d i f f e r e n t  
p o i n t s  i n  t i m e a S h a r m a n  H a l e y  at t h e  C o m m i s s i o n  h a d  
a l s o  s u g g e s t e d  c e r t a i n  p r o b l e m s  i n  t h e  m e c h a n i c s  o f  
p r o v i d i n g  f o r  a t e s t a m e n t a r y  d i s p o s i t i o n  c l a u s e  o n  t h e  
p e r m i t  c e r t i f i c a t e ,  a n d  I a m  c o n v i n c e d  t h a t  a r e a d i l y  
a v a i l a b l e  f o r m  m i g h t  l e a d  t o  a b u s e  o r  a t  b e s t  
u n n e c e s s a r y  c o n f u s i o n .

P l e a s e  s h a r e  t h e s e  p r o p o s a l s  w i t h  S e n a t o r  M u l c a h y  a n d  
c o n t a c t  m e  w i t h  y o u r  t h o u g h t s .  I a m  o p e n  t o  a n d  w o u l d  
w e l c o m e  s u g g e s t i o n s  o n  h o w  t o  b e s t  i m p l e m e n t  t h e s e  
i d e a s .

S i n c e r e l y ,

T SI & £

D B. S n y d e r  
A t t o r n e y

D B S : i l k

cc: R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n

S h a r m a n  H a l e y

D



U p o n  t h e  d e a t h  of an e n t r y  p e r m i t  h o l d e r ,  t h e  
p e r m a n e n t  p e r m i t  s h a l l  be t r a n s f e r r e d  by t h e  c o m m i s s i o n  
d i r e c t l y  t o  t h e  s u r v i v i n g  s p o u s e  b y  r i g h t  o f  
s u r v i v o r s h i p  u n l e s s  t h e  d e c e a s e d  h o l d e r  h a s  e x p r e s s e d  a 
c o n t r a r y  i n t e n t  i n  a w i l l  t h a t  is p r o b a t e d . W h e n  no 
s p o u s e  s u r v i v e s ,  t h e  r i g h t s  o f  t h e  d e c e d e n t  p a s s  a s  
p a r t  o f  t h e  d e c e d e n t 1 s e s t a t e .  In e i t h e r  case, t h e  
p e r m i t  s h a l l  r e m a i n  e x e m p t  f r o m  t h e  c l a i m s  of c r e d i t o r s  
of t h e  e s t a t e .

AS 1 6 . 4 3 . 1 5 0 ( h )  i s  a m e n d e d  t o  r e a d  a s  f o l l o w s :



IN THE SUPREME COURT OF THE STATE CF ALASKA

PATSY TIMPERLEY, P e r s o n a l  
R e p r e s e n t a t i v e  o f  t h e  
E s t a t e  o f  R o b e r t  J o s e p h  
J e f f r i e s ,  S r . ,

A p p e l l a n t ,
vs.

ROBERT JEFFRIES, J R . ,  
e t  a l . ,

A p p e l l e e s .

Supreme C o u r t  N o .  5-183

S u p e r i o r  C o u r t  No. 3AN 78-897 P

B e f o r e :  B u rk e ,  C h i e f  J u s t i c e ,  R a b i r . ow i t z ,
Ma t th ews and Compton,  J u s t i c e s .  
[Moore ,  J u s t i c e ,  n o t  p a r t i c i p a t i n g ] .

On c o n s i d e r a t i o n  o f  t h e  p e t i t i o n  f o r ;  r e h e a r i n g  and  

m o t i o n  f o r  d i s q u a l i f i c a t i o n  o f  j u s t i c e  f i l e d  December 21,  

1983 and  and t h e  r e s p o n s e  f i l e d  December 29,  1983,

IT IS ORDERED:

1. The p e t i t i o n  and m o t i o n  a r e  g r a n t e d .

2. O p in i o n  No. 2765,  f i l e d  December 16, 1983, i s

w i t h d r aw n  and s h a l l  n o t  be  p u b l i s h e d  i n  t h e  P a c i f i c  R e p o r t e r .

3.  The c o u r t  b e i n g  e v e n l y  d i v i d e d ,  t h e  j u dgmen t
o f  t h e  S u p e r i o r  C o u r t  i s  AFFIRMED.

E n t e r e d  by d i r e c t i o n  o f  t h e  c o u r t  a t  .Anchorage ,  
A l a s k a  on J a n u a r y  11, 19G4.

CLERK OF THE SUPREME COURT

- • ‘ . \fr y .> V
1 •

c c c :  J u s t i c e s  
C o un s e l
The H ono r a b l e  V i c t o r  D. C a r l s o n  
A ppe a l s  D epu t y ,  Ancho rage  T r i a l  Cour .s 
Todd Commun ic a t i o n s ,  I n c .
A l l  O p in i o n  S u b s c r i b e r s O'-
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T̂lli8 ..opinion -is subjectftto -formal' correction before 
.on “ in the Pacific Reporter. Readers are requested to 

.typographicalor other formal errors to the attention of 
■ •i£.l;;r.ift.1' cne clerk of the Appellate Courts, 303 K Street, Anchorage,
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App<jal f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

V i c t o r  D. C a r l s o n ,  J u d g e .

A p p e a r a n c e s :  P a u l  F. R c b i s o n ,  R o b i s o n  &
M c C a s k e y ,  a n d  M i c h a e l  M o x n e s s ,  D e l a n e y ,  
W i l e s ,  M o o r e ,  H a y e s  & B r u b a k e r ,  Inc., A n c h o r­
age, f o r  A p p e l l a n t .  M. G r e g o r y  O c z k u s ,  Kay, 
C h r i s t i e ,  F u l d ,  S a v i l l e  & C o f f e y ,  A n c h o r a g e ,  
f o r  A p p e l l e e  J e f f r i e s .  W i l l i a m  G. A z a r ,  
K e n n e l l y ,  A z a r  & Donohur , P . C . ,  a n d  D e n i s  R. 
L a z a r u s ,  A n c h o r a g e ,  f o r  A p p e l l e e s  T h i e l e  cind 
J o h n s o n .  T h e r e s a  L. H i l l h o u s e ,  A s s i s t a n t  
A t t o r n e y  G e n e r a l ,  a n d  W i l s o n  L. C o n d o n ,  
A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  A m i c u s  C u r i a e  
S t a t e  o f  A l a s k a .

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  B u r k e ,
M a t t h e w s ,  C o m p t o n ,  a n d  M o o r e ,  J u s t i c e s .

1 •
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B U R K E ,  J u s t i c e .
M A T T H E W S ,  J u s t i c e ,  w i t h  
J u s t i c e ,  jo i n s ,  d i s s e n t i n g .

w h o m  R A B I N O W I T Z ,

. :•

.5L-. .. ‘ . y»;, * ,



P a t s y  T i m p e r l e y ,  p e r s o n a l  r e p r e s e n t a t i v e  o f  t h e

e s t a t e  o f  R o b e r t  J o s e p h  J e f f r i e s ,  '>r., a p p e a l s  f r o m  an o r d e r

t h e  s u p e r i o r  c o u r t  r e q u i r i n g  h e r  t o  s e c u r e  t h e  t r a n s f e r
*

a l i m i t e d  e n t r y  f i s h i n g  p e r m i t  t o  t h e  d e c e d e n t ' s  e s t a t e ,
' .-./i tv J 1;. i".

n d  t o  e f f e c t u a t e  t h e  s a l e  o f  t h e  p e r m i t  t o  s a t i s f y  

c r e d i t o r s '  c l a i m s .  W e  h o l d  t h a t  t h e  c o u r t ' s  o r d e r  v i o l a t e s  

A S  1 6 . 4 3 . 1 5 0  (g) a n d  r e v e r s e . ^ -

R o b e r t  J e f f r i e s ,  Sr . ,  d i e d  o n  O c t o b e r  31, 1978,

a n d  P a t s y  T i m p e r l e y  w a s  a p p o i n t e d  h i s  p e r s o n a l  r e p r e s e n t a­

ti v e  o n  N o v e m b e r  14. H i s  s o l e  h e i r  w a s  h i s  son, R o b e r t  

e f f r i e s ,  Jr. A t  t h e  t i m e  o f  h i s  d e a t h ,  J e f f r i e s ,  Sr. h e l d• a. f • • . . .  »
an  A l a s k a  l i m i t e d  er.try f i s h i n g  p e r m i t .  T i m p e r l e y  f i l e d  a

f 7 .* 1 r’'
n o t i c e  o f  i n t e n t  to  m a k e  a p e r m a n e n t  t r a n s f e r  o f  t h e  p e r m i t  

o n  D e c e m b e r  8, a n d  s o u g h t  to p e r m a n e n t l y  t r a n s f e r  t h e  p e r m i t  

to R o b e r t  J e f f r i e s ,  J r . ,  o n  F e b r u a r y  28, 1979, T h e

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  (CFEC) a p p r o v e d  t h e  

t r a n s f e r  s h o r t l y  t h e r e a f t e r  a n d  t h e  y o u n g e r  J e f f r i e s  h a s  

u t i l i z e d  t h e  p e r m i t  s i n c e  t h a t  time.

D u r i n g  t h i s  s a m e  p e r i o d  o f  time, t w o  c r e d i t o r s

f i l e d  c l a i m s  a g a i n s t  t h e  e s t a t e .  G e o r g e  T h i e l e ,  Sr.,

‘ ■■ V : •• .'V
a d v a n c e d  a c l a i m  o f  $ 1 3 , 2 0 0 ,  a n d  r e d u c e d  t h e  c l a i m  >to) a

1. O u r  d e c i s i o n  in t h i s  c a s e  w a s  d e f e r r e d  
p e n d i n g  o u r  d e t e r m i n a t i o n  o f  t h e  c o n s t i t u t i o n a l  i s s u e s  
r a i s e d  in S t a t e  v. O s t r o s k y ,  667 F . 2 d  1184 (Alaska 1983).

• w i «*# * \ M
a*. v, . • r,
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m ■■■■ . 1 ’ '
: 0 . j u d g m e n t  o b t a i n e d  b y  d e f a u l t .  S h a n  R e n e e  J o h n s o n ,  a c t i n g  as

t h e  p e r s o n a l  r e p r e s e n t a t i v e  o f  t h e  e s t a t e  o f  F a n n y  H a h n ,

■ ••: .. -...i -
t h e  e s t a t e ,  a n d

T h e s e  c r e d i t o r s

t h e r e u p o n  m o v e d  t h e  c o u r t  to  (1) i n v a l i d a t e  t h e  t r a n s f e r  to

Jeffries,- Jr. , (2) r e t u r n  t h e  p e r m i t  to t h e  e s t a t e ,

a n d  (3) o r d e r  i t  s o l d  to s a t i s f y  t h e i r  c l a i m s .
• O '

J e f f r i e s ,  Jr., t h e n  e n t e r e d  a s p e c i a l  a p p e a r a n c e ,
'....... ■ : :■ v* .

. c l a i m i n g  t h e  c o u ^ t  l a c k e d  j u r i s d i c t i o n  t o  m a k e  a n  o r d e r
•*>Lr '.•* r* ‘ivf.? ■*

k i.......... b i n d i n g  him, a n d  t h e  m a t t e r  w a s  r e f e r r e d  t o  t h e  p r o b a t e

 ...
m  -■
Svi'. M-i** r: .
\'r ■ ■-V:; ./ •
"*■ '
I- •y v *

m a s t e r  f o r  r e c o m m e n d a t i o n .  P u r s u a n t  to that r e c o m m e n d a t i o n ,  

the s u p e r i o r  c o u r t  e n t e r e d  a n  o r d e r  r e q u i r i n g  t h e  C F E C ,  

J e f f r i e s ,  Jr., a n d  T i m p e r l e y  t o  t r a n s f e r  t h e  p e r m i t  b a c k  to 

t h e  e s t a t e ,  a n d  to s e l l  i t  w i t h  t h e  a p p r o v a l  o f  t h e  m a s t e r .

We b e g i n  o u r  a n a l y s i s  b y  n o t i n g  t h a t  t h e  l e g i s l a­

tu r e  h a s  p r o v i d e d  t h a t  " [ a ] n  e n t r y  p e r m i t  s u r v i v e s  t h e  d e a t h  

o f  t h e  h o l d e r . "  A S  1 6 . 4 3 . 1 5 0 ( f ) .  T h e  n e x t  t w o  s u b s e c t i o n s  

o f  t h i s  s t a t u t e ,  a d d e d  at d i f f e r e n t  t i m e s ,  h a v e  b r o u g h t  

a b o u t  t h i s  d i s p u t e .  AS 1 6 . 4 3 . 1 5 0 ( g )  p r o v i d e s  in r e l e v a n t

.• -v i" - ••

,<A..

• t-
p a r t :

'*iv.*.***'
:r* ’a  & ! » •

■lr-
2. J e f f r i e s ,  Jr., h a s  f i l e d  a b r i e f  in t h i s  
a n  a p p e l l e e ,  o b j e c t i n g  to t h e  s u p e r i o r  c o u r t ' sc o u r t  as ___ ^ ______ ,  _________ ___  ______  ______ __

o r d e r  o n  the g r o u n d  t h a t  h e  w a s  n o t  p r o p e r l y  m a d e  a p a r t y  to 
t h e  p r o c e e d i n g s ,  a n d  o n  t h e  s a m e  s u b s t a n t i v e  g r o u n d s  u r g e d  

, b y  T i m p e r l e y .  G i v e n  o u r  d i s p o s i t i o n  o f  t h e  m e r i t s ,  w e  d o  
n o t  r e a c h  t h e  p r o c e d u r a l  o b j e c t i o n .
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p e r m i t  m a y  n o t  be:

(3) a t t a c h e d ,  d i s t r a i n e d ,  o r  s o l d  o n  
e x e c u t i o n  o f  j u d g m e n t  o r  u n d e r  a n y  o t h  jr 

o r d e r  o f  a n y  c o u r t .

i d e s :

U p o n  trie d e a t h  o f  a n  e n t r y  p e r m i t  
h o l d e r ,  t h e  p e r m a n e n t  p e r m i t  s h a l l  b e  
t r a n s f e r r e d  b y  t h e  c o m m i s s i o n  d i r e c t l y  
t o  t h e  s u r v i v i n g  s p o u s e  b y  r i g h t  o f  
s u r v i v o r s h i p  u n l e s s  a c o n t r a r y  i n t e n t  is 
m a n i f e s t e d .  W h e n  n o  s p o u s e  s u r v i v e s ,  
t h e  r i g h t s  o f  the d e c e d e n t  p a s s  a s  p a r t  
o f  h i s  e s t a t e .

S i n c e  J e f f r i e s ,  Sr., w a s  n o t  m a r r i e d  a t  t h e  t i m e  o f  h i s

\
d e a t h ,  w e  m u s t  d e c i d e  w h e t h e r  s u b s e c t i o n  (g) (3) is a p p l i c­

a b l e  w h e n  " t h e  r i g h t s  o f  t h e  d e c e d e n t  p a s s  a s  p a r t  o f  h i s  

e s t a t e . "  O u r  t a s k  is t o  c o n s t r u e  " ‘e a c h  p a r t  o r  s e c t i o n  

. . . w i t h  e v e r y  o t h e r  p a r t  o r  s e c t i o n  so a s  to p r o d u c e  a 

h a r m o n i o u s  w h o l e . 1" C i t y  o f  A n c h o r a g e  v. S c a v e n i u s , 539 

P . 2d 1169, 1174 ( A l a s k a  1 9 7 5 ) ,  q u o t i n g  2 J. S u t h e r l a n d ,

S t a t u t e s  a n d  S t a t u t o r y  C o n s t r u c t i o n  § 4703, a t  3 3 6 - 3 7  (3d

ed. H o r v a c k  1943).

A p p l i c a t i o n  o f  t h i s  p r i n c i p l e  h e r o  c o n v i n c e s  us  

t h a t  s u b s e c t i o n  (g) (3) is as a p p l i c a b l e  a f t e r  a p e r m i t  

h o l d e r ' s  d e a t h  as b e f o r e .  T h e r e  is n o  q u e s t i o n  b u t  t h a t  as 

l o n g  as J e f f r i e s ,  Sr., w a s  a l i v e ,  h i s  c r e d i t o r s  h a d  n o  

r e c o u r s e  to t h e  v a l u e  o f  the l i m i t e d  e n t r y  p e r m i t  in e x e c u t­

i n g  a n y  j u d g m e n t  a g a i n s t  him. T h i s  w a s  o n e  o f  h i s  " r i g h t s "

- 4 -
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w h i l e  h e  w a s  a l i v e ,  a n d  p u r s u a n t  t o  s u b s e c t i o n  (h) , t h a t

. ■
r i g h t  p a s s e d  t o  h i s  e s t a t e  w h e n  he d i e d .

W e  d o  a g r e e  w i t h  t h e  c r e d i t o r s  t h a t  t h e  p e r m i -1- w a s  

p a r t  o f  t h e  e s t a t e .  I n d e e d ,  T i m p e r l e y  d o e s  n o t  a r g u e  t o  t h e

r
c o n t r a r y .  H o w e v e r ,  e v e n  t h o u g h  i n c l u d e d  i n  t h e  e s t a t e ,  t h e  

p e r m i t  r e t a i n e d  i t s  s p e c i a l  s t a t u s  u n d e r  s u b s e c t i o n  (g)(3), 

a n d  c o u l d  n o t  b e  t r e a t e d  m e r e l y  u n d e r  t h e  g e n e r a l  p r o v i s i o n s  

o f  t h e  p r o b a t e  code.

W e  t h i n k  o u r  i n t e r p r e t a t i o n  o f  t h e s e  s t a t u t e s  n o t  

o n l y  a c c o r d s  w i t h  t h e i r  l a n g u a g e ,  b u t  f u r t h e r s  t h e  p u r p o s e  

o f  t h e  L i m i t e d  E n t r y  A c t  a s  w e l l .  T h e  A c t  w a s  d i r e c t e d  a t  

r e g u l a t i n g  e n t r y  i n t o  t h e  f i s h e r i e s  to p r o m o t e  c o n s e r v a t i o n .  

A S  1 6 . 4 3 . 0 1 0 ( a ) .  T h e  l e g i s l a t u r e  a l s o  s o u g h t  t o  a v o i d  

s u b j e c t i n g  f i s h e r m e n  t o  " e c o n o m i c  c o e r c i o n "  as a r e s u l t  o f  

h o l d i n g  a v a l u a b l e  l i c e n s e  to p a r t i c i p a t e  in t h e  f i s h e r y .  

See 1 9 7 3  H o u s e  J o u r n a l  504. S u b s e c t i o n  (q) r e s u l t e d  f r o m
t  ■

t h i s  aim? its e f f e c t  i'' to  a l l o w  f i s h e r m e n  to t a k e  a d v a n t a g e  

o f  t h e  v a l u e  o f  t h e i r  p e r m i t s  if t h e y  no l o n g e r  w i s h  t o  

p a r t i c i p a t e  i n  t h e  f i s h e r y ,  b u t  to p r e v e n t  t h e  f o r c e d  l o s s  

o f  l i v e l i h o o d  t h a t  w o u l d  r e s u l t  f r o m  c o u r t -  o r d e r e d  s a l e s  o f  

p e r m i t s .

In t h e  f a c t u a l  s i t u a t i o n  p r e s e n t e d  h e r e ,  t h e s e  

p u r p o s e s  c o n t i n u e  t o  h a v e  v i t a l i t y  a f t e r  the p e r m i t  h o l d e r ' s  

d e a t h .  T h e  p e r m i t  h o l d e r ' s  son, a n d  h e i r ,  R o b e r t  J e f f r i e s ,  

Jr., s e e k s  to c o n t i n u e  f i s h i n g  w i t h  the p e r m i t .  T h u s ,  w h e r e



n o  s a l e  o f  t h e  p e r m i t  b y  t h e  e s t a t e  is c o n t e m p l a t e d ,  t h e  

n e e d  to p r e s e r v e  t h e  a b i l i t y  t o  p a r t i c i p a t e  in t h e  f i s h e r y  

c o n t i n u e s  u n a b a t e d .  W e  t h i n k  t h i s  a p p r o a c h  p r o p e r l y  r e c o g­

n i z e s  t h a t  t h e  d e c e a s e d  p e r m i t  h o l d e r ' s  h e i r s  f r e q u e n t l y  

h a v e  f i s h e d  w i t h  t h e  d e c e d e n t ,  o r  a r e  c a p a b l e  o f  p a r t i c i p a t -

i n g  i n  t h e  f i s h e r y  i f  in p o s s e s s i o n  o f  a p e r m i t .  W e  fi n d

0'* ■
t h i s  s i t u a t i o n  d i s t i n g u i s h a b l e  f r o m  t h a t  p r e s e n t e d  b y  a n

e s t a t e ' s  d e c i s i o n  t o  s e l l  t h e  l i m i t e d  e n t r y  p e r m i t .  S u c h  a

d e c i s i o n  b y  t h e  p e r s o n a l  r e p r e s e n t a t i v e  is a k i n  t o  t h e

v o l u n t a r y  s a l e  o f  t h e  p e r m i t  b y  a l i v i n g  p e r m i t  h o l d e r .

J u s t  as c r e d i t o r s  w o u l d  b e  a b l e  to r e a c h  t h e  p r o c e e d s  o f  a 
• •

v o l u n t a r y  s a l e  b y  a p e r m i t  h o l d e r ,  so t o o  w o u l d  the p r o c e e d s

a c c r u i n g  to a p e r m i t  h o l d e r ' s  e s t a t e  b e  s u b j e c t  to

c r e d i t o r ' s  c l a i m s .  W e  n o t e  t h a t  a n y o n e  to w h o m  an e s t a t e

s e e k s  to t r a n s f e r  h n e  p e r m i t  m u s t  " e s t a b l i s h  p r e s e n t  a b i l i t y

3
to p a r t i c i p a t e  a c t i v e l y  in t h e  f i s h e r y . "  A 3  1 6 . 4 3 . 1 7 0 ( b ) .

T h e  c r e d i t o r s  h e r e  r a i s e  c o n s t i t u t i o n a l  o b j e c t i o n s  

to  o u r  c o n s t r u c t i o n  o f  t h e  s t a t u t e s  i n v o l v e d ,  c o n t e n d i n g  

t h a t  e x e m p t i n g  t h i s  p i e c e  o f  e s t a t e  p r o p e r t y  f r o m  f o r c e d

3. T h e  s t a t u t e  a n d  the C F E C ' s  r e g u l a t i o n s  d e f i n e  
t h e  q u o t e d  p h r a s e  as m e a n i n g  "t h e  p e r s o n  is p h y s i c a l l y  a b l e  
to  h a r v e s t  f i s h  in the f i s h e r y  a n d  h a s  r e a s o n a b l e  a c c e s s  t o  
c o m m e r c i a l  f i s h i n g  g e a r  o f  t h e  t y p e  u t i l i z e d  in t h a t  
f i s h e r y . "  A S  16. 43. 380 (6), 2 0 A  AC 0 5 . 7 7 0  (5). T h e
r e g u l a t i o n s  r e q u i r e  t h e  a p p l i c a n t  a n d  p r o p o s e d  t r a n s f e r e e  to 
c e r t i f y  to t h e s e  facts, a n d  o n  r e q u e s t  to p r o d u c e  

" d o c u m e n t a t i o n  o f  them. 20 A A C  0 5 . 7 2 0 ( b ) .  S e e  a l s o  20 A A C  
0 5 . 7 3 0 ,  0 5 . 7 5 0 .



s a l e  is w i t h i n  t h e  p r o s c r i p t i o n  a g a i n s t  c r e a t i o n  o f

" e x c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  o f  f i s h e r y , "  c o n t a i n e d

in A r t i c l e  V I I I ,  s e c t i o n  15 o f  t h e  A l a s k a  C o n s t i t u t i o n .  W e

f i n d  n o  m e r i t  in t h i s  a r g u m e n t .  W e  l i k e w i s e  a r e  n o t

p e r s u a d e d  t h a t  a l l o w i n g  a t r a n s f e r  t o  a s i n g l e  h e i r  f r e e  o f

c r e d i t o r s '  claims' d e n i e s  e q u a l  p r o t e c t i o n  e i t h e r  to m u l t i p l e

h e i r s  o f  a d e c e a s e d  p e r m i t  h o l d e r ,  o r  to  e s t a t e s  n o t  p o s s e s -

4
s i n g  a l i m i t e d  e n t r y  p e r m i t .

In c o n c l u s i o n ,  w e  h o l d  t h a t  t h e  p e r m i t  h e r e  b e c a m e  

p a r t  o f  J e f f r i e s ,  S r . ' s  e s t a t e .  T h e  s u p e r i o r  c o u r t  had 

j u r i s d i c ^ ^ n  to e n s u r e  t h a t  the p e r s o n a l  r e p r e s e n t a t i v e  

c o m p l i e d  „th A S  1 6 . 4 3  a n d  t h e  r e g u l a t i o n s  a p p l i c a b l e  to 

p e r m i t  t r a n s f e r s ,  b u t  t h e  c o u r t  c o u l d  n o t  o r d e r  t h e  D e r m i t  

s o l d  to s a t i s f y  c r e d i t o r s '  c l a i m s .

REVERSED.

4. See S t a t e  v. O s t r o s k v ,  667 P . 2d 1184 (Alaska 
1 9 R 3 ) , wi e r e  s i m i l a r  c o n s t i t u t i o n a l  o b j e c t i o n s  t o  t h e  
'Limited E n t r y  A c t  t r a n s f e r a b i l i t y  p r o v i s i o n s ,  AS
1 6 . 4 3 . 1 5 0 ( h ) ,  1 6 . 4 3 . 1 7 0 ( b )  w e r e  r a i s e d  a n d  r e j e c t e d .



M A T T H E W S ,  J u s t i c e ,  j o i n e d  b y  R A B I N O W I T Z ,  J u s t i c e ,  

d i s s e n t i n g .

I w o u l d  affix'm t h e  d e c i s i o n  o f  the s u p e r i o r  c o u r t .  

I b e l i e v e  A S  1 6 . 4 3 . 1 5 0 ( g ) (3), w h i c h  p r o v i d e s  t h a t  a n  e n t r y  

perrnit m a y  n o t  b e  a t t a c h e d ,  d i s t r a i n e d ,  o r  s o l d ,  d o e s  n o t  

a p p l y  t o  e s t a t e  p r o p e r t y .  M o r e o v e r ,  t h e  " r i g h t s "  l a n g u a g e  

in A S  1G.4 3 . 150(h) d o e s  n o t  i n d i c a t e  a l e g i s l a t i v e  i n t e n t  to 

i n s u l a t e  a n  e n t r y  p e r m i t  w h i c h  is p a r r  o f  a d e c e d e n t ' s  

e s t a t e  f r o m  t h e  e s t a t e ' s  c r e d i t o r s .

I

A S  1 6 . 4 3 . 1 8 0 ( b )  p r o v i d e s :

T h e  c o m m i s s i o n  s h a l l  a d o p t  r e g u l a t i o n s
p r o v i d i n g  f o r  t h e  t e m p o r a r y  t r a n s f e r  o f  
an  e n t r y  p e r m i t  u p o n  t h e  d e a t h  o f  t h e  
p e r m i t t e e  p e n d i n g  f i n a l  d i s p o s i t i o n  of  
t h e  p e r m i t  a s a p a r t  o f  t h e  p e r m i t e e ' s  
e s t a t e .

( E m p h a s i s  a d d e d ) . In m y  o p i n i o n  t h e  e m p h a s i z e d  l a n g u a g e  is

so c l e a r  a n d  u n a m b i g u o u s  as to lea\, } r o o m  f o r  o n l y  o n e

i n t e r p r e t a t i o n :  a l i m i t e d  e n t r y  p e r m i t  is to b e  d i s p o s e d  of

as e s t a t e  p r o p e r t y .  T h e  m a j o r i t y  h o l d s  t h a t  w h i l e  a l i m i t e d

e n t r y  p e r m i t  is p a r t  o f  the e s t a t e ,  a n o t h e r  s e c t i o n  o f  the

L i m i t e d  E n t r y  Ac t ,  A S  16. 43. 1 5 0 ( g ) ( 3 ) ,  o p e r a t e s . to e x e m p t

p e r m i t s  w h i c h  a r e  e s t a t e  p r o p e r t y  f r o m  t h e  c l a i m s  of

c r e d i t o r s .  T h i s  s e c t i o n  p r o v i d e s  in r e l e v a n t  p a r t :

(A]n e n t r y  p e r m i t  m a y  n o t  be:
• • %

(3) a t t a c h e d ,  d i s t r a i n e d ,  o r  s o l d  on

e x e c u t i o n  o f  j u d g m e n t  o r  u n d e r  a n y  o t h e r  
p r o c e s s  o r  o r d e r  of a n y  c o u r t .

- 8 -



I b e l i e v e  s e c t i o n  1 5 0 ( g ) ( 3 )  d o e s  n o t  a p p l y  to p r o c e e d i n g s

i n t e n d e d  t o  i n s u l a t e  l i m i t e d  e n t r y  p e r m i t s  o w n e d  b y  e s t a t e s

f r o m  c l a i m s  a g a i n s t  e s t a t e s ,  l a n g u a g e  o f  e x e m p t i o n  w o u l d  

h a v e  b e e n  u s e d ,  as i t  w a s  w i t h  r e s p e c t  t o  t h e  h o m e s t e a d  a n d  

f a m i l y  a l l o w a n c e s .  A S  1 3 . 1 1 . 1 2 5 ;  A S  1 3 . 1 1 . 1 4 0 .  C r e d i t o r s '  

c l a i m s  a g a i n s t  e s t a t e s  m a y  be  s a t i s i f e d  f r o m  a n y  e s t a t e  

p r o p e r t y  w h i c h  is n o t  e x e m p t ,  A S  1 3 . 1 1 . 1 4 0 ,  a n d  m u s t  b e  p a i d  

b y  t h e  p e r s o n a l  r e p r e s e n t a t i v e  p u r s u a n t  t o  the m a n d a t o r y  

c o m m a n d  o f  t h e  p r o b a t e  c o d e . ~  T h e  c r e d i t o r s ’ r e m e d i e s

1. A S  1 3 . 1 6 . 5 0 5  p r o v i d e s  in r e l e v a n t  p a r t :

N o  e x e c u t i o n  m a y  i s s u e  u p o n  n o r  m a y  a n y  
l e v y  be m a d e  a g a i n s t  a n y  p r o p e r t y  o f  t h e  
e s t a t e  u n d e r  a n y  j u d g m e n t  a g a i n s t  a- 
d e c e d e n t  o r  a p e r s o n a l  r e p r e s e n t a t i v e .
• • «•

2. AS 1 3 . 1 6 . 4 8 0 ( a )  p r o v i d e s  in r e l e v a n t  p a r t :

U p o n  t h e  e x p i r a t i o n  o f  f o u r  m o n t h s  f r o m  
t h e  d a t e  o f  f i r s t  p u b l i c a t i o n  o f  t h e  

n o t i c e  to c r e d i t o r s ,  the p e r s o n a l

c o n c e r n i n g  f i n a l  d i s p o s i t i o n  of  a p e r m i t  o w n e d  b y  a n  e s t a t e .

F i r s t ,  t h e  i n i t i a l  p h r a s e  o f  s e c t i o n  1 5 0 ( g ) ( 3 )

" a t t a c h e d ,  d i s t r a i n e d ,  o r  s o l d  o n  e x e c u t i o n  o f  j u d g m e n t  o rs.1;.

v - • • - a t t a c h m e n t ,  l e v y  o r  e x e c u t i o n .  If t h e  l e g i s l a t u r e  h a d

i_____ a _ ^ J__ • _________ i  _ j  _ 1 • . • . _ Ji . . .    • . -1 1

( F o o t n o t e  C o n t i n u e d )
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m e n t i o n e d  in § 1 5 0 ( g ) ( 3 )  h a v e  n o t h i n g  t o  d o  w i t h  t h i s

p r o c e s s .

S e c o n d ,  t h e  r e m a i n i n g  l a n g u a g e  o f  1 5 0 ( g ) ( 3 )  

p r o h i b i t i n g  s a l e  o f  a n y  e n t r y  p e r m i t  u n d e r  a n  "ord' r o f  a n y  

c o u r t "  c a n n o t  b e  r e a d  as p r o h i b i t i n g  a c o u r t  in a p r o b a t e  

a c t i o n  f r o m  o r d e r i n g  a p e r s o n a l  r e p r e s e n t a t i v e  t o  d o  w h a t  

t h e  l a w  r e q u i r e s .  F o r  e x a m p l e ,  in a n y  c a s e  i n  w h i c h  t h e r e  

a r e  s e v e r a l  c h i l d r e n  a n d  i n s u f f i c i e n t  e s t a t e  a s s e t s ,  o t h e r  

t h a n  t h e  p e r m i t ,  t o  m a k e  a.i e q u a l  d i s t r i b u t i o n ;  t h e  p e r s o n a l  

r e p r e s e n t a t i v e  m a y  n o t  l a w f u l l y  p r e f e r  t h e  o l d e s t  c h i l d  o v e r  

t h e  o t h e r s  b y  g i v i n g  t h a t  c h i l d  t h e  p e r m i t .  If t h e  p e r s o n a l  

r e p r e s e n t a t i v e  t a k e s  s u c h  an  a c t i o n ,  n o  r e a s o n a b l e  a r g u m e n t  

c o u l d  b e  m a d e  t h a t  t h e  p r o b a t e  c o u r t  l a c k s  t h e  p o w e r  to  

o r i e r  t h e  r e t u r n ,  a n d  sale, o f  t h e  p e r m i t .  L i k e w i s e ,  if  

t h e r e  a r e  n o  h e i r s ,  b u t  t h e r e  a r e  c r e d i t o r s ,  a n d  the 

p e r s o n a l  r e p r e s e n t a t i v e  t u r n s  t h e  p e r m i t  o v e r  to a t r u s t e d  

a s s o c i a t e  o f  t h e  d e c e a s e d ,  t h e r e  is n o  d o u b t  t h a t  the 

p r o b a t e  c o u r t  w o u l d  h a v e  t h e  p o w e r  t o  o r d e r  t h e  r e t u r n  a n d  

s a l e  o f  t h e  p e r m i t .

( F o o t n o t e  C o n t i n u e d )

r e p r e s e n t a t i v e  s h a l l  p r o c e e d  t o  p a y  t h e  
c l a i m s  a l l o w e d  a g a i n s t  the e s t a t e  in  the 
o r d e r  o f  p r i o r i t y  p r e s c r i b e d ,  a f t e r  
m a k i n g  p r o v i s i o n  for h o m e s t e a d ,  f a m i l y  
a n d  s u p p o r t  a l l o w a n c e s .  . . .

( E m p h a s i s  a d d e d ) .



T h e  m a j o r i t y ' s  e m p h a s i s  o f  t h e  " r i g h t s "  l a n g u a g e  

o f  t h e  s e c o n d  s e n t e n c e  o f  § 150(h) is m i s c o n c e i v e d . ^  T h e  

m a j o r i t y  r e a s o n s  t h a t  t h e  w o r d  " r i g h t s " ,  a s  u s e d  in t h a t  

p r o v i s i o n ,  o p e r a t e s  t o  p a s s  t h e  p r o t e c t i o n  f r o m  c l a i m s  o f  

c r e d i t o r s  w h i c h  t h e  p e r m i t  h o l d e r  e n j o y s  w h e n  h e  is a l i v e ,  

b y  v i r t u e  o f  § 1 5 0 ( g ) (3), t o  h i s  e s t a t e  w h e n  h e  d i e s .

T h e  f i r s t  p r o b l e m  w i t h  t h e  m a j o r i t y ' s  a n a l y s i s  is 

t h a t  i t  f o c u s e s  o n  s e c t i o n  1 5 0 ( h ) , r a t h e r  t h a n  s e c t i o n  

180(b) w h i c h  d o e s  n o t  c o n t a i n  t h e  w o r d  " r i g h t s . "  S e c t i o n  

1 5 0 ( g ) ( 3 )  a n d  s e c t i o n  1 8 0 ( b ) ,  d i r e c t i n g  f i n a l  d i s p o s i t i o n  of  

a p e r m i t  a s  a p a r t  o f  t h e  p e r m i t e e ' s  e s t a t e ,  w e r e  p a s s e d  as 

a p a r t  o f  t h e  o r i g i n a l  L i m i t e d  E n t r y  A c t .  Ch. 79, § 1, S L A  

1973. S e c t i o n  150(h) w a s  a d d e d  in  1977. Ch. 73, § 2, S L A  

1977. T h e  q u e s t i o n  p o s e d  b y  t h i s  c a s e ,  w h e t h e r  a p e r m i t  

o w n e d  b y  a p e r m i t e e ' s  e s t a t e  is s u b j e c t  to c r e d i t o r s '  

c l a i m s ,  w o u l d  b e  t h e  s a m e  w h e t h e r  o r  n o t  s u b s e c t i o n  (h) h a d  

e v e r  b e e n  p a s s e d .

3. S u b s e c t i o n  150(h) p r o v i d e s :

U p o n  t h e  d e a t h  o f  a n  e n t r y  p e r m i t  
h o l d e r ,  t h e  p e r m a n e n t  p e r m i t  s h a l l  b e  
t r a n s f e r r e d  b y  the c o m m i s s i o n  d i r e c t l y  
t o  t h e  s u r v i v i n g  s p o u s e  b y  r i g h t  of  
s u r v i v o r s h i p  u n l e s s  a c o n t r a r y  i n t e n t  is 
m a n i f e s t e d .  W h e n  n o  s p o u s e  s u r v i v e s ,  
t h e  r i g h t s  o f  the d e c e d e n t  p a s s  a p a r t  
o f  t h e  d e c e d e n t ' s  e s t a t e .



S e c o n d ,  t h e  t a p e s  o f  t h e  1977 c o m m i t t e e  h e a r i n g s  

c o n c e r n i n g  a d o p t i o n  of 150(h) m a k e  it  c l e a r  t h a t  t h e  p u r p o s e  

o f  s e c t i o n  1 5 0 (h) w a s  t o  t r a n s f e r  an e n t r y  p e r m i t  u p o n  t h e  

d e a t h  o f  t h e  p e r m i t t e e  to h i s  s u r v i v i n g  s p o u s e  in o r d e r  to. 

a v o i d  t h e  d e l a y  a n d  e x p e n s e s  o f  p r o b a t e .  E x c e p t  in t h e  c a s e  

o f  a s u r v i v i n g  s p o u s e ,  t h e r e  w a s  n o  i n t e n t i o n  to c h a n g e  

p r e e x i s t i n g  law. T h u s ,  R e p r e s e n t a t i v e  E l i a s o n  w h o  a u t h o r e d  

t h e  c o m m i t t e e  s u b s t i t u t e  w h i c h  b e c a m e  s e c t i o n  1 5 0 ( h ) ,  s t a t e d

A
w i t h  r e s p e c t  t o  t h e  s e c o n d  s e n t e n c e  o f  150(h) :

' w h e n  n o  s p o u s e  s u r v i v e s ,’ w e  n e e d  t h a t  
f o r  a s i n g l e  o r  d e a t h ,  o r  d i v o r c e d  o r  
w h a t e v e r  it m i g h t  be, 'the r i g h t s  o f  t h e  
d e c e a s e d  p a s s  o n  as a p a r t  o f  t h e  
e s t a t e ' ,  w h i c h  m e a n s  t h a t  g o e s  i n t o  w h a t  
w e ' r e  d o i n g  a t  t h e  p r e s e n t  t i m e  t o 
p r o b a t e , a n d  t h e n  u p  f o r  s a l e  o r  
t r a n s f e r  . . .  b y  t h e  p e o p l e  w h o  
a d m i n i s t e r  t h e  e s t a t e  . . .

( E m p h a s i s  a d d e d ) . It is t h e r e f o r e  c l e a r  t h a t  t h e

l e g i s l a t u r e  b y  e n a c t i n g  t h e  s e c o n d  s e n t e n c e  o f  150(h) d i d

n o t  i n t e n d  a c h a n g e  in e x i s t i n g  law. T h e  " r i g h t s "  l a n g u a g e

meians n o  m o r e  t h a n  wfh a t  t h e  l a n g u a g e  of  180(b) m e a n t ;  t h a t

t h e  p e r m i t e e ' s  p e r m i t  p a s s e s  to h i s  e s t a t e  u p o n  h i s  d e a t h .

F o r  t h e  r e a s o n s  s t a t e d  a b o v e ,  t h e  s u p e r i o r  c o u r t ' s

c o n c l u s i o n  t h a t  § 150(g) (3) d o e s  n o t  g o v e r n  d i s p o s i t i o n  of

a n  e n t r y  p e r m i t  w h i c h  h a s  p a s s e d  to an  e s t a t e  is c o r r e c t .

4. P r o c e e d i n g s  o f  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  
r e g a r d i n g  C S S B  83, t a p e  12, log 305 (Feb. 25, 1977).
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SUBJECT: Cons titutionali ty of penalties for illegal
purchase of fish (CSHB 376 (Resources))

TO: Senator Bob M u l c a h y

FROM: Edward H. Hein
Legislative Counsel

CSHB 376 (Resources) is scheduled for a Senate Resources; 
committee h e aring Tuesday, M a r c h  27th. The bill contains a 
substantial constitutional p r o b l e m  b e c a u s e  it conflicts w i t h  
penalty provisions  already in statute for illegal purchases 
of fish. - v

Briefly, the probl em is this: AS 16.10.265 makes it u n l a w­
ful for someone in the business cf b u y i n g  fish (processors, 
fish buyers, or their agents, etc.) to b u y  from a seller who 
does not have the required permit. Punishmen t for this o f­
fense varies depending on w h e t h e r  it is a first, second, or 
third conviction. A  first conviction is punishable as a 
class B misdemeanor, m a n d atory m i n i m u m  fine of $l,0t0, and a 
m a x i m u m  fine of $5,000 and a m a x i m u m  90 days imprisonment. 
U nder AS 16.05.680(2) it is unlawful for any person, i n c l u d­
ing processors and fish buyers, to p u r chase fish from a 
seller w h o  does not have the require d permit. This offense 
is p u n i s h a b l e  under AS 16.05.720 as a class A  misdemeanor, 
m a x i m u m  fine of $5,000 and m a x i m u m  sentence of one year 
imprisonment.

The p r o b l e m  is that a processor or fish b u y e r  m a y  be p r o s e­
cuted u n d e r  either section for the same criminal conduct.
The elements of proof essential to conviction  are exactly 
the same. Thus a prosecutor  w o u l d  have  u n b r i d l e d  d isc retion 
to file charges under either statute, depending on w h i c h  
p e nalty the p r o s e c u t o r  want ed to subject a defendant to.

Unless a court were to determine that there is some s u b s t a n­
tial diffe r e n c e  in the elements of proof essential to c o n­
vic t i o n  u n d e r  both  statutes, the dispari ty of punishments is
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likely to be found in "violation of the equal prote c t i o n  and 
due process requirements of the A l a s k a  and U n i t e d  States 
Constitutions. As the A l aska  S u preme Court has said,

W e  h a v e  n e v e r  h e l d  that statutes w h i c h  allow differing 
punishments for the same criminal conduct are n e c e s­
sarily unconst itutional as giving p r o s e c u t i n g  officials 
u n w a r r a n t e d  charging discretion. However, w e  have 
r e c o g n i z e d  that a substantial q u e s t i o n  is thereby 
presented.

H o l d e n  v. S t a t e , 602 P . 2d 452, 454 (Alaska 1979).

In a d d i t i o n  to any possible const itutional problems, y o u  may 
w i s h  to consider w h ether the statutor y p u n i s h m e n t  scheme 
frustrates the apparent legislative intent in enacting AS 
16.10.265 last year. That statute w a s  app ar e n t l y  intended 
to increase the penalty for those w h o  profit financia lly 
from illegally purchasing fish. The result n o w  is that we 
may be p u n i shing the person who makes an o cca sional illegal 
purchas e to put fresh fish on the dinner table more severely 
than w e  p u n i s h  the commercial buy er w h o  has a financial i n­
centive to b r e a k  the law.

If you have any ques;.a.ons or comments about the subject of 
this memorandum, feel free to contact me at your c o n v e n­
ience.

EHH: ojb 
J4/112
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§ 16.05.670 Alaska Statutes § 16.05.690

Sec. 16.05.670. Fishing gear license in general. [Repealed, § 19 ch 
105 SLA 1977.]

f
S e c . 16 .05 .680 . U n la w f u l  p u r c h a s e s .  A p e rso n , o r th e  p e rso n ’s  

a g e n t  o r r e p r e s e n ta t iv e , m a y  n o t
(1) em p lo y  in  h a r v e s t in g , t r a n s p o r t in g , o r p u rc h a s in g  o f f ish  a  

f is h e rm a n  w ho  is  n e i th e r  l ic e n se d  u n d e r  A S  16.05 .480 n o r  a  h o ld e r  o f 
a  p e rm it  is su e d  u n d e r  A S  16.43;

(2) p u rc h a s e  f ish  from  a  f is h e rm a n  w ho  is  n e i th e r  a  h o ld e r  o f a  
p e rm it  is su ed  u n d e r  AS 16.43 n o r e x em p t u n d e r  AS 16 .05 .660; o r

(3) p u rc h a s e  f ish  from  a n  a s so c ia tio n  o th e r  t h a n  on e  to  w h ich  a  
p e rm it  h a s  b e e n  is su e d  u n d e r  A S  16.05.G62. (§ 10 a r t  I I I  ch  94 SLA  
1959; am  § 2 ch  96 SLA  1963; am  § 2 ch  73 SLA  1970; am  § 11 ch  105 
SLA  1977)

Cross references. — For additional 
penalty provisions related to unlawful 
purchase of fish, see AS 16.10.265.

T •
S e c . 16 .05 .685 . P r o c e s s i n g  o n  c o m m e r c i a l  c r a b  f i s h i n g  v e s s e l s ,

(a) C ra b  o f a n y  sp ec ie s  m a y  n o t b e  p ro ce ssed  on a  com m erc ia l c ra b  
f is h in g  v e sse l u n le s s

(1) th e  v e sse l r e m a in s  w i th in  o n e  r e g i s t r a t io n  a r e a  from  th e  t im e  th e  
c ra b  is c a u g h t  to  th e  t im e  o f dock  d e liv e ry ;

(2) th e  o p e ra to r  o f  th e  v e sse l n o tif ie s  th e  d e p a r tm e n t  o f p roposed  
c h a n g e s  in io -a t io n  b e fo re  m o v in g  to  a n o th e r  r e g i s t r a t io n  a re a ;  a n d

(3) th e  o p e ra to r  o f  th e  v e  $sel p ro v id e s  q u a r t e r s  for in sp e c to rs  o f th e  
d e p a r tm e n t w ho  m ay  in s p e c t th e  c ra b  c a tc h  on  th e  v e sse l a t  a n y  tim e .

(b) T h e  r e s t r ic t io n s  s e t  o u t  in  (a) o f  th i s  s e c tio n  do n o t ap p ly  to 
p ro ce ss in g  a b o a rd  th e  f is h in g  v e sse l fo r a n d  a s  d o n a tio n s  to  c h a r i ty , for 
c o n sum p tio n  a b o a rd  th e  v e s se l, o r  for d o ck sid e  r e ta i l  s a le s  from  th e  
v esse l.

(c) In  th i s  sec tio n ,
(1) "p ro ce ss” m e a n s  to b u tc h e r , cook , c h ill , o r fre eze  c ra b  fo r c om m e r­

c ia l use;
(2) " r e g is t r a t io n  a r e a ” m e a n s  a  sp ec ific  k in g  c ra b  r e g i s t r a t io n  a r e a  

a s  d e s ig n a te d  by r e g u la t io n  o f  th e  B o a rd  o f F is h e r ie s  a n d  in c lu d e s  th e  
B e r in g  S ea  s h e ll f is h  a r e a  a n d  th e  w e s te rn  A le u tia n  I s la n d s  k in g  c ra b  
a re a . (§ 2 ch  70 SLA  1974; am  § 12 ch  206 SLA  1975)

S e c . 16 .05 .690. R e c o r d  o f  p u r c h a s e s .  E a ch  b u y e r o f fish  sh a ll 
k eep  a  reco rd  o f e a c h  p u rc h a s e  sh ow in g  th e  n am e  o r n u m b e r  o f th e  
v esse l from  w h ich  th e  c a tc h  in v o lv ed  is t a k e n , th e  d a le  o f la n d in g , 
v e sse l l ic e n se  n u m b e r , p o u n d s  p u rc h a s e d  o f e a c h  sp ec ie s , n u m b e r  o f 
e ach  spneico, m id  w h e re  p o ss ib le , s ta t i s t i c a l  a r e a  in  w h ich  th e  fish  w ere  
ta k e n , a n d  o th e r  in fo rm a t io n  th e  d e p a r tm e n t  re q u ire s . R eco rd s m ay  L j  
k e p t on fo rm s p ro v id ed  by  th e  d e p a r tm e n t . E a ch  p e rso n  ch a rg e d  w ith  
k e e p in g  th e  re co rd s  m u s t  r e p o r t  th e m  to  th e  d e p a r tm e n t  in  acco rd ance  
w ith  r e g u la t io n s  a d o p te d  by  it. (§ 10 a r t  III ch 94 SLA  1959)
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Sec. 16.05.700. Penalty for violation of AS 16.05.680 and 16.05.690. 
[Repealed, § 25 ch 127 SLA 1974. For current law, see AS 16.05.720.]

S e c . 16 .05 .710 . L i c e n s e  f o r f e i t u r e .  U po n  a  f i r s t  o r second con ­
v ic tio n  o f a  p e rso n  fo r a  v io la t io n  o f  A S  16 .05 .440 —  16.05.720 o r  a  
fe d e ra l o r s t a t e  law  o r  r e g u la t io n  fo r th e  p ro te c tio n  o f th e  com m erc ia l 
f ish  o f t h e  s ta te ,  th e  c o u r t  m ay , in  a d d it io n  to  th e  p e n a l ty  im posed  by  
law , fo rfe it th e  com m e rc ia l f is h in g  lic e n se  o f  th e  p e rso n  fo r a  p e rio d  o f 
one y e a r . U pon  a  th i r d  co n v ic tio n , th e  c o u r t  m ay , in  a d d it io n  to  th e  
p e n a l ty  im po sed  by law , fo rfe it th e  c om m e rc ia l f is h in g  licen se  fo r a  
p e rio d  n o t to  ex ceed  th r e e  y e a r s . (§ 11 a r t  I I I  ch  94 SLA  1959; am  § 1 
ch  112 SLA  1961; am  § 1 ch  75 SL A  1966)

Legislative history reports. — For Leege v. Martin. Sup. Ct. Op. No. 131 (File 
report on ch. 75. SLA 1966, see 1966 House No. 256), 379 P.2d -147 (1963).
Journal, p. 889. Stated in Rubino v. State, Sup. Ct. Op.

Former provision held unconstitu- No. 215 (File No. 395), 391 P.2d 946
tional. — A former provision of this sec- (1964).
tion requiring a forfeiture immediately Cited in Love v. State, Sup. Ct. Op. No.
upon conviction und no stay pending 570 (File No. 1028), 457 P.2d 622 (1969). 
appeal was declared unconstitutional in

S e c . 16 .05 .720 . P e n a l t i e s ,  (a) E x c e p t a s  m od ified  by (c) o f th is  s e c ­
tio n , a  p e rso n  w ho  v io la te s  A S  16 .05 .480 —  16.05 .690 o r th e  r e g u ­
la t io n s  o f th e  d e p a r tm e n t  p e r ta in in g  to  com m erc ia l f is h e r ie s  is g u il ty  
o f a  m isd em e a n o r  und  up on  co n v ic tio n  is p u n is h a b le  by a  fin e  o f n o t 
m o re  th a n  $5 ,000 , o r by  im p r is o n m e n t for n o t m o re  th a n  on e  y e a r , o r 
by  bo th .

(b) T h e  c o u r t  s h a l l  t r a n s m i t  th e  p ro ceed s from  a ) ' f in e s  to  th e  p ro p e r  
s t a t e  o ffice r for d e p o s i t in  th e  g e n e ru l fu nd  o f th e  s ta te .

(c) A  p e rso n  w ho  is co n v ic ted  ol com m e rc ia l f is h in g  in  c lo sed  w a te r s , 
c om m erc ia l f is h in g  d u r in g  a  c lo sed  p e rio d  o r  s e a so n , o r com m erc ia l 
f is h in g  w ith  u n law fu l g e a r  in c lu d in g  b u t  n o t  l im ite d  to n e ts , p o ts , 
ta c k le , o r o th e r  d ev ic e s  d e s ig n e d  o r em p lo y ed  to ta k e  fish  c om m er­
c ia l ly , is g u il ty  o f  a  m is d em e a n o r  a n d  in  a d d it io n  to  th e  p e n a l ty  
im posed  u n d e r  (a ) o f th i s  s e c tio n  is  p u n is h a b le  by  a  fin e  o f n o t less t h a n  
th e  g ro ss  v a lu e  to  th e  f i s h e rm a n  o f th e  fish  found  on th e  v esse l o r a t  
th e  f is h in g  s i te  a t  th e  t im e  o f th e  v io la tio n . U pon  a  th i r d  conv ic tion  o f 
a  p e rso n  fo r a  v io la t io n  u n d e r  th i s  su b s e c tio n , a n d  in  a d d it io n  to th e  
fo r fe itu re  p ro v is io n  in  A S  16 .05 .710, th e  f in e  s h a ll  be n o t less t h a n  
th r e e  t im e s  th e  g ro s s  v a lu e  to  t h e  f is h e rm a n  o f  th e  fish  found  on th e  
v esse l o r  a t  th e  f is h in g  s i te , o r, i f  no fish  a re  found  on  th e  v esse l o r a t  
th e  f is h in g  s ite , a  f in e  o f n o t  m o re  th a n  $10 ,000 . (§ 12 a r t  III ch  94 SLA  
1959; am  § 24 ch  131 SL A  1960; am  §§ 1, 2 ch  124 SLA  1974)

Section governs line for violation o f Theodore v. State, Sup. Ct. Op. No. 305
conur ini fishing regulation. — (File No. 550), 407 P.2d 182 (1965), cert.
Whe, a violation ia of a commercial denied, 384 U.S. 951,86 S. Ct. 1570,16 L.
fishing regulation, the fine imposed is Kd. 2c. 547 (1966).
governed by subsection (a) of this section. Applied in Leege v. Martin. Sup. Ct.

§ 16.05.700 F ish and Game § 16.05.720

43



§ 16.10.230

1 infractions. F/V 
'• 39 v. State, Sud 
Nos. 3973, 3974 30).

'’undrant, Sup. Ct. 
3295, 2435, 2444). 
denied, 547 P.2d

°ks, 424 F. Supp.

A person may 
•11 in the state 
seas knowing 
by the Board 
or migratory 
heries or the 
-A  1975)

nfractions. F/V 
9 v. State, Sup. 
•». 3973, 3974,
•*. -124 F. Supp.

i 0.200 and 
10 is guilty 
fine of not 

me year, or

20 do not

be Pacific 
c Salmon 
filiations

purposes

*

§ 16.10.240 F ish and Game § 16.10.265

(3) e x is t in g  law s  a n d  r e g u la t io n s  p ro h ib i t in g  the. t a k in g  o f s a lm o n  
by  m e an s  o f n e ts  o n  th e  h ig h  se a s . (§ 6 ch  121 SLA  1960)

A r t ic le  5 . T r a n s p o r t a t i o n  o f  F i s h  a n d  S h e l l f i s h .
Section
240. Transportation of King, Dungeness 

or Tanner crab 
250. Penalty

S e c . 16.10.240. T r a n s p o r t a t i o n  o f  K in g , D u n g e n e s s  o r  T a n n e r  
c r a b .  A  p e rso n  m a y  n o t t a k e  o u t  of, s h ip , t r a n s p o r t ,  o r s en d  from  th i s  
s t a t e  a n y  liv e  K in g  c ra b , sp ec ie s  P a r a l i th o d e s  c am ts c h a tic a , l iv e  
D u n g en e ss  c ra b , sp e c ie s  C a n c e r  m a g is te r , o r l iv e  T a n n e r  c rab , sp e c ie s  
C h io no ece te s  b a i rd i , e x c ep t t h a t  a ll o f th e s e  sp e c ie s  m ay  be sh ip p ed  l iv e  
v ia  a i r  f re ig h t a f t e r  p re -p a c k a g in g . (§ 1 ch  33 SLA  1962; am  § 2 ch  5 
SLA  1966; am  § 1 ch  14 SLA  1969)

Legislative history reports. — For 
report on ch. 5, SLA I960 (SB 182), see 
1966 House Journal, pp. 50, 51. For report 
on ch. 14, SLA 1969 (HB 172 am S), see

1969 House Journal, p. 216.
Collateral references. — 35 Am. Jur. 

2d, Fish & Game, § 49.

S e c . 16.10.250. P e n a l t y .  A p e rso n , a s so c ia tio n , o r c o rp o ra tio n  
v io la t in t  AS 16 .10 .240 o r  c o n tr ib u t in g  to  o r c o o p e ra t in g  in  th e  v io la ­
t io n  o f AS 16 .10 .240 is g u i l ty  o f a  m isd em e a n o r , a n d  upon  co nv ic tio n  
is p u n is h a b le  by a  f in e  o f  n o t m o re  th a n  .$5,000, o r  by  im p r iso n m e n t fo r 
n o t m o re th a n  on e  y e a r , o r by  b o th . E a c h  u n law fu l rem ov a l o f liv e c r a b  
is a  s e p a ra te  o ffen se . V e s se ls  a n d  e q u ip m e n t u se d  in  o r in  a id  o f  a  
v io la tio n  o f AS 16 .10 .240  m ay  be  se iz ed  a n d  d isp o sed  o f a s  p rov id ed  in  
A S 16.05 .190. C o n v ic tio n  u n d e r  AS 16.10 .240 is g ro u n d s  fo r su sp e n s io n  
o f a  f ish in g  lic e n se  o r p e rm i t  by  th e  D e p a r tm e n t  o f F is h  a n d  G am e. (§ 2 
ch  33 SLA  1962)

A rtic le  6. P u rc h a s e  o f F ish .
Section
265. Purchase of fish from permit holders
267, Possession of permit und identifica­

tion by seller
268. Notice of liability
270. Purchase of fish by the pound 
275. Regulations
280. Price disputes between fishermen 

and fish processors
290. Security for collection of wages and 

payment for raw fish

Section
291. Waiver of bonding requirer-mt
292. Filing evidence of compliu..
293. Exemptions from bonding require­

ment
294. Suspension and revocation of license
295. Penalty
296. Definitions

S e c . 16.10.265. P u r c h a s e  o f  f i s h  f r o m  p e r m i t  h o ld e r s ,  (a) W h ile  
a c t in g  a s  a  fish  p ro c e s s so r o r p r im a ry  fish  b u y e r , o r a s  an  a g en t, d ire c -

c
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R 16.10.267 Alaska Statutes § 16.10.267

to r , o fficer, m em b e r , o r  em p lo y ee  o f a  fish  p ro cesso r, o f a  p r im a ry  fish  
b u y e r , o r o f a  c o o p e ra tiv e  c o rp o ra t io n  o rg an iz e d  u n d e r  A S 10.15, a n  
in d iv id u a l m ay  n o t in te n t io n a l ly  o r k n ow in g ly  m a k e  a n  o r ig in a l p u r ­
c h a se  o f f is h  from  a s e l le r  w ho  does n o t  ho ld  a n  e n t r y  p e rm it  o r a n  
in te r im -u s e  p e rm i t  is su ed  o r t r a n s f e r r e d  to th e  s e l le r  in  ac c o rd a n c e  
w i th  AS 16.43.

(b) A n  in d iv id u a l w ho  v io la te s  (a) o f th i s  se c tio n  is
(1) u p on  a  f i r s t  co n v ic tio n , g u i l ty  o f a  c la s s  B m isd em e a n o r  a n d  s h a l l  

b e  s e n te n c e d  to  a  f in e  o f n o t  le s s  t h a n  $1 ,000  n o r m o re  t h a n  $5 ,000 , a n d  
m a y  be s e n te n c e d  to  a  d e f in i te  t e rm  o f im p r iso n m e n t o f n o t m o re  t h a n  
90 d ay s ;

(2) u p on  a  second  co n v ic tio n , g u i l ty  o f a  c la s s  A  m isd em e a n o r  a n d  
s h a l l  b e  s e n te n c e d  to  a  f in e  o f n o t le s s  th a n  $5 ,000 n o r  m o re  t h a n  
$10 ,000 , a n d  m ay  b e  s e n te n c e d  to  a  d e f in ite  te rm  o f im p r is o n m e n t o f  
n o t m o re  t h a n  on e  y e a r ;

(3) u p on  a  th i r d  o r  s u b s e q u e n t c o n v ic tio n , g u il ty  o f a  c la s s  A  m isd e ­
m e a n o r  a n d  s h a ll  b e  s e n te n c e d  to  a  f in e  o f n o t le s s  t h a n  $10 ,000  n o r  
m o re  t h a n  $25 ,000 , a n d  m ay  b e  s e n te n c e d  to  a  d e f in ite  te rm  o f im p r is ­
o n m e n t o f n o t  m o re  th a n  on e  y e a r .

(c) T h e  com m is s io n e r  o f r e v e n u e  s h a l l  im pose  up on  a  f ish  p ro ce sso r, 
p r im a ry  f ish  b u y e r , o r c o o p e ra t iv e  c o rp o ra tio n  o rg an iz e d  u n d e r  AS 
10.15, a  c iv il f in e  e q u a l to  th e  v a lu e  o f f ish  p u rc h a s e d  in  v io la t io n  o f th i s  
se c tio n  by (1) th e  f is h  p ro ce sso r o r p r im a ry  fish  b u y e r  i f  th e  f is h  p ro ­
cesso r o r p r im a ry  f ish  b u y e r  is n o t  a  co rp o ra tio n ; o r (2) a  d ire c to r , 
o fficer, o r em p lo y ee  in  a  p o lic y -m ak in g  p o s it io n  o f th e  fish  p ro ce sso r, o f 
th e  p r im a ry  fish  b u y e r , o r  o f th e  c o o p e ra tiv e  c o rp o ra tio n . V a lu e  is 
b a sed  on  th e  a v e r a g e  p ric e  p a id  to f i s h e rm a n  a t  th e  t im e  o f th e  v io la ­
tio n .

(d) T h e  c om m is s io n e r o f r e v e n u e  m ay  su sp e n d  o r re v o k e  a  b u s in e s s  
lic e n se  is su ed  u n d e r  A S 43 .70 .020 o r a  l ic e n se  to  e n g a g e  in  th e  b u s in e s s  
o f p ro ce s s in g  o r  b u y in g  raw  fish  i f  t h e  lic e n se e  o r a n  o fficer, d ir e c to r  o r 
em p lo y ee  in  a  p o lic y -m ak in g  p o s it io n  o f th e  lic en see  h a s  b e en  co nv ic ted  
o f th r e e  o ffen se s  u n d e r  th i s  s e c tio n . P ro c e ed in g s  to  su sp e n d  o r re v o k e  
a  lic e n se  a re  g o v e rn e d  by  th e  A d m in is t r a t iv e  P ro c ed u re  A c t (AS 44 .62).

(e) A n  o rg a n iz a t io n  m ay  n o t b e  c r im in a l ly  p ro se cu te d  u n d e r  (a) o f 
th i s  sec tio n .

(f) A s u s e d  in  th i s  s e c tio n , " in d iv id u a l ’’ m e a n s  a  n a tu r a l  p e rso n . (§ 2 
ch  9^ SL A  1982)

Cross references. — For nddilionnl 
penalty provisions relnted to unlawful 
purchase of fish, see AS 1(5.05.680.

S e c . 16 .10 .267 . P o s s e s s i o n  o f  p e r m i t  a n d  i d e n t i f i c a t i o n  b y  
s e l l e r ,  (a) W h en  a  f is h e rm a n  s e l ls  f ish , th e  f is h e rm a n  sh a ll  po sse ss

(1) a n  e n t r y  p e rm i t  o r in te r im -u s e  p e rm i t  issu ed  o r t r a n s f e r r e d  to  
th e  f is h e rm a n  u n d e r  A S  16.43, o r  o th e r  d o c um en t a u th o r iz e d  by re g u -
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B I L L  S H E F F I E L D
GOVERNOR

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR 

J U X E A U

A p r i l  21, 1983

T h e  H o n o r a b l e  J o e  L. H a y e s  
S p e a k e r  of the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  Mr. S p e a k e r :

U n d e r  the a u t h o r i t y  of art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  p r o p o s i n g  t e c h n i c a l  
a m e n d m e n t s  to the L i m i t e d  E n t r y  Act, A S  16.43. T h e s e  
a m e n d m e n t s  are n e c e s s a r y  to a s s u r e  the c o n t i n u e d  s m o o t h  
f u n c t i o n i n g  of the l i m i t e d  e n t r y  p r o g r a m .

S e c t i o n  1 of the b i l l  d e a l s  w i t h  the p o t e n t i a l  p r o b l e m  of  
d e a d l o c k s  w h e n  o n l y  two m e m b e r s  of the C o m m e r c i a l  
F i s h e r i e s  E n t r y  C o m m i s s i o n  a r e  p a r t i c i p a t i n g  in an 
a d j u d i c a t i o n .  It i n s t r u c t s  the c o m m i s s i o n  to a d o p t  
r e g u l a t i o n s  p r o v i d i n g  for m e a s u r e s  to be t a k e n  in this 
s i t u a t i o n .

S e c t i o n  2 o f  the b i l l  g r a n t s  the c o m m i s s i o n  the p o w e r  to 
c h a r g e  r e a s o n a b l e  fees to d e f r a y  the c o s t s  of s e r v i c e s  it 
r e n d e r s  to m e m b e r s  of the p u b l i c ,  s u c h  as p r o c e s s i n g  
p e r m i t  t r a n s f e r  a p p l i c a t i o n s .

S e c t i o n  3 of the b i l l  i n s t r u c t s  the c o m m i s s i o n  to a d o p t  
r e g u l a t i o n s  j o v e r n i n g  the c o r r e c t i o n  o f  its a d m i n i s t r a t i v e  
e r r ors, as, .or e x a m p l e ,  w h e r e  an a p p l i c a n t  has b e e n  
m i s t a k e n l y  c r e d i t e d  w i t h  p o i n t s  f o r  v e s s e l  o w n e r s h i p  w h e n  
the a p p l i c a n t  d i d  n o t  own a v e s s e l .  T h i s  s e c t i o n  w i l l  n o t  
a l l o w  the c o m m i s s i o n  to u n d o  d i s c r e t i o n a r y  d e t e r m i n a t i o n s  
m a d e  by p r e v i o u s  m e m b e r s  o f  t h e  c o m m i s s i o n .  N o r  w i l l  it 
r e q u i r e  the c o m m i s s i o n  to r e o p e n  c l o s e d  a p p l i c a t i o n s  w h e n  
a c o u r t  d e t e r m i n e s  t h a t  the c o m m i s s i o n  has m i s i n t e r p r e t e d  
a s t a t u t e  o r  r e g u l a t i o n .

S e c t i o n  4 of the b i l l  is a t e c h n i c a l  c h a n g e  r e f l e c t i n g  the 
f a c t  th a t  AS 16.4 3.380 (3), w h i c h  d e f i n e s  the te r m  
"fi s h e r y " ,  w a s  a m e n d e d  in 1981 to p r o v i d e  t h a t  a f i s h e r y  
m a y  c o v e r  m o r e  th a n  o n e  a d m i n i s t r a t i v e  area.



- 2 -

S e c t i o n  5 o f  t h e  b i l l  s l i g h t l y  m o d i f i e s  e x i s t i n g  AS 
1 6 . 4 3 . 1 5 0 ( f ) ,  w h i c h  s t a t e s  f l a t l y  t h a t  a n  e n t r y  p e r m i t  
s u r v i v e s  the d e a t h  o f  its h o l d e r .  R e v i s e d  s e c t i o n  150(f) 
w o u l d  p r o v i d e  t h a t  p e r m i t s  h e l d  by p e r s o n s  w h o  q u a l i f i e d  
as " m i n o r  e c o n o m i c  h a r d s h i p "  a p p l i c a n t s  u n d e r  AS  
1 6 . 4 3 . 2 5 0 ( c )  —  p e r s o n s  w i t h  m i n i m a l  ties to the f i s h e r y  
in w h i c h  t h e y  h o l d  p e r m i t s  —  c e a s e  to e x i s t  w h e n  t h e i r  
n o l d e r s  die. T h e s e  p e r m i t s  a r e  c u r r e n t l y  n o n - t r a n s f e r a b l e  
u n d e r  A S  1 6 . 4 3 . 1 7 0 ( e )  b e f o r e  the c o m m i s s i o n  sets an 
o p t i m u m  n u m b e r  u n d e r  A S  1 6 . 4 3 . 2 9 0  in a f i s h e r y  (unless the 
c o m m i s s i o n  e s t i m a t e s  th a t  the n u m b e r  of p e r m i t s  
o u t s t a n d i n g  in  t h a t  fis.iery d o e s  n o t  e x c e e d  the o p t i m u m  
lii.uibei') ; t h e y  a r e  t r a n s f e r a b l e  a f t e r  the o p t i m u m  n u m b e r  is 
set, b u t  o n l y  to the c o m m i s s i o n  u n d e r  AS  1 6 . 4 3 . 1 7 0 ( c ) .

S e c t i o n  6 of the b i l l  m o d i f i e s  the " c o n t r a r y  i n t e n t "  l a n­
g u a g e  in the e x i s t i n g  law to m a k e  c l e a r  that, if t h ere is 
a s u r v i v i n g  spouse, the p e r m i t  of the d e c e a s e d  p e r m i t  
h o l d e r  w i l l  g o  d i r e c t l y  to t h a t  s u r v i v i n g  s p o u s e  u n l e s s  
the h o l d e r  has m a d e  o t h e r  p r o v i s i o n  for the p e r m i t ' s  
d i s p o s i t i o n  in a v a l i d  w i l l t h a t  h a s  b e e n  p r o b a t e d .  This 
m o d i f i c a t i o n  s h o u l d  a s s u r e  t h a t  the L i m i t e d  E n t r y  A c t  is 
c o n s t r u e d  c o n s i s t e n t l y  w i t h  A l a s k a ' s  p r o b a t e  code, and 
that q u e s t i o n s  o f  p r o b a t e  law a r e  l e f t  to the c o u r t s  
r a t h e r  t h a n  to the C o m m i s s i o n .

S e c t i o n  7 of the b i l l  is i n t e n d e d  to e n d  the p o s s i b l e  
a m b i g u i t y  in the c u r r e n t  l a n g u a g e  of A S  1 6 . 4 3 . 1 7 0 ( b )  and 
m a k e  c l e a r  t h a t  the c o m m i s s i o n  is n o t  o b l i g a t e d  to a p p r o v e  
a p e r m i t  t r a n s f e r  s o l e l y  b e c a u s e  the p r o p o s e d  t r a n s f e r e e  
ca n  s h o w  the p r e s e n t  a b i l i t y  to a c t i v e l y  p a r t i c i p a t e .  
U n d e r  the a m e n d m e n t s  in sec. 7, e v e n  if a t r a n s f e r e e  
d e m o n s t r a t e s  the a b i l i t y  to p a r t i c i p a t e ,  the c o m m i s s i o n  
w i l l  p l a i n l y  be a b l e  to d i s a p p r o v e  the t r a n s f e r  if it 
w o u l d  be i m p r o p e r ,  as, for i n s t a n c e ,  if t h e  t r a n s f e r  is a 
l e a s e  f o r b i d d e n  by AS  1 6 . 4 3 . 1 5 0 ( g ) .

S e c t i o n  8 of the bill is i n t e n d e d  to g i v e  the c o m m i s s i o n  
d i s c r e t i o n  in d e t e r m i n i n g  w h a t  y e a r s  a r e  to be c o n s i d e r e d  
in s e t t i n g  e l i g i b i l i t y  to a p p l y  for a n  e n t r y  p e r m i t  in a 
n e w l y - l i m i t e d  f i shery. U n d e r  the l a w  as c u r r e n t l y  
i n t e r p r e t e d ,  a n y o n e  w h o  has e v e r  h e l d  an A l a s k a  g e a r  
l i c e n s e  (first i s s u e d  in 1960) in a g i v e n  f i s h e r y  is 
e l i g i b l e  to a p p l y  if th a t  f i s h e r y  is t h e n  limited. Th i s  
has n o t  b e e n  a p r o b l e m  to date. B u t  as 1960 b e c o m e s  
i n c r e a s i n g l y  d i s t a n t ,  and the c h a r a c t e r  of the s t a t e ' s  
f i s h e r i e s  ch a n g e s ,  it w i l l  be i n c r e a s i n g l y  i n a p p r o p r i a t e  
to a l l o w  e l i g i b i l i t y  b a s e d  o n  p a r t i c i p a t i o n  t h a t  m a y  be 25
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n e c e s s a r y

y e a r s  in t h e  past. T h e  p r o p o s e d  a m e n d m e n t  to A S  
1 6 . 4 3 . 2 6 0 ( a )  w i l l  g i v e  the c o m m i s s i o n  
f l e x i b i l i t y .

I u r g e  y o u r  p r o m p t  a c t i o n  o n  t h i s  bill.

S i n c e r e l y ,

B i l l  S h e f f i e l d  
G o v e r n o r
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Section 1 inst ructs the co.nmission to adopt regulat ions providing fo r  
measures to be taken in instances where a t i e  vote occurs in the adjudicat ion 
o f  a permi t appl i' rHon .

- 4  S e c t i o n  2 g r a n t s  the commiss ion the power t o  cha rge  r e a s o nab l e  f e e s  to
d e f r a y  the  c o s t s  o f  s e r v i c e  i t  r ende r s  t o  members o f  t he  p u o l i c .

Section 3 instucts the commission to issue regulat ions governing the 
cor rect ion o f  i t s  administ rat ive e r r o r ,  as, f o r  example, where an appl icant 
has been mistakenly credi ted with points f o r  vessel ownership when the 
appl icant did not own a vesse l .

Section A i s a technical  change r e f u t i n g  the fact that AS 16 . 4 3 . 380 ( 3 ) » 
which def ines the term " f i s h e r y " ,  was amended in 1981 to provide that a 
f i she r y may cover more than one administ rat ive area.

9 ^ '  ■

S e c t i o n  5 i s  i ntended to  c l a r i f y  in AS 1 6 . 4 3 . 1 5 0 ( f )  what i s  a l r e a d y
appa r en t  e l s ewhe r e  in the L imi t ed  En t r y  Act ,  namely t ha t  the pe rmi t  o f  "mino r

<7 ecnomic h a r d s h i p "  a p p l i c a n t  under  AS 1 6 . 4 3 . 2 5 0 ( c ) ,  which pe rmi t s  a r e
k e x p r e s s l y  n o n - t r a n s f e r a b l e  does not  s u r v i v e  the death o f  the h o l d e . , and

cannot  be t r a n s f e r r e d  in any way a f t e r  h i s  de a t h .

S e c t i o n  6 t i g h t e n s  up the " c o n t r a r y  i n t e n t "  l anguage in the e x i s t i n g  
„ law such t h a t  a pe rmi t  w i l l  g o ' d i r e c t l y  t o  the deceased pe rmi t  h o l d e r ' s

s u r v i v i n g  spouse u n l e s s  the pe rmi t  h o l d e r  made o t h e r  p r o v i s i o n  f o r  i t s  
d i s p o s i t i o n  in a v a l i d  w i l l .

S e c t i o n  7 i s  in tended t o  end the p o s s i b l e  amb igu i t y  in the c u r r e n t  
l anguage o f  AS 1 6 . 4 3 . 1 7 0 ( b )  and make c l e a r  t h a t  the commiss ion i s  not  
o b l i g a t e d  t o  app rove  a pe rmi t  t r a n s f e r  whenever  the pr oposed t r a n s f e r e e  
can show the p r e s e n t  a b i l i t y  t o  . c t i v e l y  p a r t i c i p a t e .  Under the proposed 
l anguage o f  S e c t i o n  7» the commiss ion w i l l  p l a i n l y  be a b l e  to d i s a pp r o ve  
a t r a n s f e r  when i t  would be imprope r ,  a s ,  f o r  i n s t a n c e ,  i f  the t r a n s f e r  i s  
a l e a s e  f o r b i d d en  by AS 1 6 . 4 3 . 1 5 0 ( g ) .

S e c t i o n  3 i s  In tended t o  g i v e  the commiss ion d i s c r e t i o n  in de t e rm i n i ng  
what y e a r s  a r e  t o  be c on s i de r ed  in s e t t i n g  e l i g i b i l i t y  to  a pp l y  in a new>y 
l im i t e d  f i s h e r y .  Under the law as c u r r e n t l y  i n t e r p r e t e d ,  anyone who has 
e v e r  he l d  an A l a ska  gea r  l i c e n s e  ( f i r s t  i s sued in I 9 6 0 )  in a g i ven f i s h e r y  
I s  e l i g i b l e  t o  a pp l y  I f  t h a t  f i s h e r y  i s  l i m i t e d .  As I 9 6 0  becomes 
I n c r e a s i n g l y  d i s t a n t ,  and the c h a r a c t e r  o f  the S t a t e ' s  f i s h e r i e s  changes ,
I t  *s i n c r e a s i n g l y  I n a p p r o p r i a t e  t o  a l l o w  e l i g i b i l i t y  based on p a r t i c i p a t i o n  
t h a t  may be t w e n t y - f i v e  y e a r s  in the p a s t .  The proposed amendment to  
AS 1 6 . 4 3 . 2 6 0 ( a )  w i l l  g i v e  the commission the n ec e s s a r y  f l e x i b i l i t y .
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S t a t e  o r  A l a s  i c a

OFFICE OF THE GOVERNOR 
J U X U A U

T h e  H o n o r a b l e  J o e  L. H a y e s  
S p e a k e r  of the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Ju n e a u ,  A l a s k a  9 9 8 1 1  

D '.ar Mr. S p e a k e r :

U n d e r  t h e  a u t h o r i t y  of art. Ill, sec. 18, of the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b : 11 p r o p o s i n g  t e c h n i c a l  
a m e n d m e n t s  to the L i m i t e d  E n t r y  Act, A S  16.43. T h e s e  
a m e n d m e n t s  a r e  n e c e s s a r y  to a s s u r e  the c o n t i n u e d  s m o o t h  
f u n c t i o n i n g  of the l i m i t e d  e n t r y  p r o g r a m .

S e c t i o n  1 of the b i l l  d e a l s  w i t h  the p o t e n t i a l  p r o b l e m  of 
d e a d l o c k s  w h e n  o n l y  two m e m b e r s  o f  the C o m m e r c i a l  
F i s h e r i e s  E n t r y  C o m m i s s i o n  a r e  p a r t i c i p a t i n g  in an 
a d j u d i c a t i o n .  It i n s t r u c t s  the c o m m i s s i o n  to a d o p t  
r e g u l a t i o n s  p r o v i d i n g  for m e a s u r e s  to be t a k e n  in this 
si t u a t i o n .

S e c t i o n  2 o f  the b i l l  g r a n t s  the c o m m i s s i o n  the p o w e r  to 
c h a r g e  r e a s o n a b l e  fe e s  to d e f r a y  the c o s t s  of s e r v i c e s  it 
r e n d e r s  to m e m b e r s  of the p u b lic, su c h  as p r o c e s s i n g  
p e r m i t  t r a n s f e r  a p p l i c a t i o n s .

S e c t i o n  3 o f  the b i l l  i n s t r u c t s  the c o m m i s s i o n  to a d o p t  
r e g u l a t i o n s  g o v e r n i n g  the c o r r e c t i o n  of its a d m i n i s t r a t i v e  
errors, as, for e x a m p l e ,  w h e r e  an  a p p l i c a n t  has b e e n  
m i s t a k e n l y  c r e d i t e d  w i t h  p o i n t s  for v e s s e l  o w n e r s h i p  w h e n  
the a p p l i c a n t  d i d  n o t  o w n  a v e s s e l .  T h i s  s e c t i o n  w i l l  n o t  
a l l o w  the c o m m i s s i o n  to u n d o  d i s c r e t i o n a r y  d e t e r m i n a t i o n s  
m a d e  by p r e v i o u s  m e m b e r s  of the c o m m i s s i o n .  N o r  w i l l  it 
r e q u i r e  the c o m m i s s i o n  to r e o p e n  c l o s e d  a p p l i c a t i o n s  w h e n  
a c o u r t  d e t e r m i n e s  that the c o m m i s s i o n  has m i s i n t e r p r e t e d  
a s t a t u t e  o r  r e g u l a t i o n .

S e c t i o n  4 of the b i l l  is a t e c h n i c a l  c h a n g e  r e f l e c t i n g  the 
f a c t  that AS  1 6 . 4 3 . 3 8 0  (3), w h i c h  d e f i n e s  the t e r m  
"f i shery", w a s  a m e n d e d  in 1981 to p r o v i d e  that a f i s h e r y  
m a y  c o v e r  m o r e  than o n e  a d m i n i s t r a t i v e  area.



S e c t i o n  5 o f  t h e  b i l l  s l i g h t l y  m o d i f i e s  e x i s t i n g  A S  
1 6 . 4 3 . 1 5 0 ( f ) ,  w h i c h  s t a t e s  f l a t l y  t h a t  a n  e n t r y  p e r m i t  
s u r v i v e s  the d e a t h  o f  its h o l d e r .  R e v i s e d  s e c t i o n  150(f) 
w o u l d  p r o v i d e  t h a t  p e r m i t s  h e l d  b y  p e r s o n s  w h o  q u a l i f i e d  
as " m i n o r  e c o n o m i c  h a r d s h i p "  a p p l i c a n t s  u n d e r  A S  
1 6 . 4 3 . 2 5 0 ( c )  —  p e r s o n s  w i t h  m i n i m a l  ti e s  to the f i s h e r y  
in w h i c h  t h e y  h o l d  p e r m i t s  —  c e a s e  to e x i s t  w h e n  t h e i r  
h o l d e r s  die. T h e s e  p e r m i t s  a r e  c u r r e n t l y  n o n - t r a n s f e r a b l e  
u n d e r  A S  1 6 . 4 3 . 1 7 0 ( e )  b e f o r e  t h e  c o m m i s s i o n  se t s  an 
o p t i m u m  n u m b e r  u n d e r  A S  1 6 . 4 3 . 2 9 0  in  a f i s h e r y  (unless the 
c o m m i s s i o n  e s t i m a t e s  t h a t  the n u m b e r  of p e r m i t s  
o u t s t a n d i n g  i n  t h a t  f i s h e r y  d o e s  n o t  e x c e e d  the o p t i m u m  
n u m b e r ) ; t h e y  a r e  t r a n s f e r a b l e  a f t e r  the o p t i m u m  n u m b e r  is 
set, b u t  o n l y  to the c o m m i s s i o n  u n d e r  AS  1 6 . 4 3 . 1 7 0 ( c ) .

S e c t i o n  6 o f  t h e  b i l l  m o d i f i e s  the " c o n t r a r y  i n t e n t "  l a n­
g u a g e  in t h e  e x i s t i n g  l a w  to m a k e  c l e a r  that, if t h e r e  is 
a s u r v i v i n g  spou s e ,  the p e r m i t  of  the d e c e a s e d  p e r m i t  
h o l d e r  w i l l  g o  d i r e c t l y  to t h a t  s u r v i v i n g  s p o u s e  u n l e s s  
t h e  h o l d e r  h a s  m a d e  o t h e r  p r o v i s i o n  for the p e r m i t ' s  
d i s p o s i t i o n  in a v a l i d  w i l l t h a t  h a s  b e e n  p r o b a t e d .  This 
m o d i f i c a t i o n  s h o u l d  a s s u r e  t h a t  t h e  L i m i t e d  E n t r y  A c t  is 
c o n s t r u e d  c o n s i s t e n t l y  w i t h  A l a s k a ' s  p r o b a t e  code, and 
t h a t  q u e s t i o n s  of  p r o b a t e  l a w  a r e  l e f t  to the c o u r t s  
r a t h e r  t h a n  to t h e  C o m m i s s i o n .

S e c t i o n  7 o f  t h e  b i l l  is i n t e n d e d  to e n d  the p o s s i b l e  
a m b i g u i t y  in t h e  c u r r e n t  l a n g u a g e  o f  A S  1 6 . 4 3 . 1 7 0 ( b )  a n d  
m a k e  c l e a r  t h a t  the c o m m i s s i o n  is n o t  o b l i g a t e d  to a p p r o v e  
a p e r m i t  t r a n s f e r  s o l e l y  b e c a u s e  t h e  p r o p o s e d  t r a n s f e r e e  
c a n  s h o w  the p r e s e n t  a b i l i t y  to a c t i v e l y  p a r t i c i p a t e .  
U n d e r  the a m e n d m e n t s  in sec. 7, e v e n  if a t r a n s f e r e e  
d e m o n s t r a t e s  the a b i l i t y  to p a r t i c i p a t e ,  the c o m m i s s i o n  
w i l l  p l a i n l y  b e  a b l e  to d i s a p p r o v e  the t r a n s f e r  if it 
w o u l d  be i m p r o p e r ,  as, for i n s t a n c e ,  if the t r a n s f e r  is a 
l e a s e  f o r b i d d e n  b y  A S  1 6 . 4 3 . 1 5 0 ( g ) .

S e c t i o n  8 o f  t h e  b i l l  is i n t e n d e d  to g i v e  the c o m m i s s i o n  
d i s c r e t i o n  in d e t e r m i n i n g  w h a t  y e a r s  a r e  to be c o n s i d e r e d  
in s e t t i n g  e l i g i b i l i t y  to a p p l y  f o r  an e n t r y  p e r m i t  in a 
n e w l y - l i m i t e d  f i s h e r y .  U n d e r  t h e  law as c u r r e n t l y  
i n t e r p r e t e d ,  a n y o n e  w h o  h a s  e v e r  h e l d  a n  A l a s k a  g e a r  
l i c e n s e  (first i s s u e d  in 1960) in a g i v e n  f i s h e r y  is 
e l i g i b l e  to a p p l y  if t h a t  f i s h e r y  is t h e n  l i m i t e d .  Th i s  
h a s  n o t  b e e n  a p r o b l e m  to date. But as 1960 b e c o m e s  
i n c r e a s i n g l y  d i s t a n t ,  a n d  the c h a r a c t e r  o f  the s t a t e ' s  
f i s h e r i e s  c h a n g e s ,  it w i l l  be i n c r e a s i n g l y  i n a p p r o p r i a t e  
to a l l o w  e l i g i b i l i t y  b a s e d  o n  p a r t i c i p a t i o n  t h a t  m a y  be 25
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y e a r s  in t h e  past. T h e  p r o p o s e d  a m e n d m e n t  to A S  
1 6 . 4 3 . 2 6 0 ( a )  w i l l  g i v e  the c o m m i s s i o n  n e c e s s a r y  
f l e x i b i l i t y .

I u r g e  y o u r  p r o m p t  a c t i o n  o n  t h i s  bill.

S i n c e r e l y ,

/ t e d /
B i l l  S h e f f  
G o v e r n o r



L a n d i n g  p e r m i t s  n o t  c u r r e n t l y  r e q u i r e d .  I n - s t a t e  f i s - h e r m e n  e l i g i b l e  

to l a n d  f i s h  b y  h o l d i n g  a n  e n t r y  p e r m i t  o r  i n t e r i m - u s e  p e r m i t .

1 9 7 6  f e d e r a l  g o v e r n m e n t  a s s u m e d  a u t h o r i t y  to i s s u e  f i s h i n g  p e r m i t s  
f o r  t h e  h i g h  s e a s  ( o u t s i d e  o f  3 m i l e s ) .  O n c e  f i s h e r m e n  w i t h i n  t h e  
3 - m i l e  z o n e ,  s u b j e c t  to a l l  s t a t e  l a w s .

1 9 7 8  f e d e r a l  g o v e r n m e n t  l i m i t e d  h i g h  s e a s  s a l m o n  t r o l l  f i s h e r y  -

g r a n d f a t h e r e d  i n  a l l  s t a t e  p e r m i t  h o l d e r s  a n d  a n y  o f f s h o r e  f i s h e r s  - 

t h e r e  w e r e  o n l y  2. S i n c e  t h e s e  2 d i d n ' t  h o l d  s t a t e  e n t r y  p e r m i t s ,  

t h e y  f r o z e  t h e i r  f i s h  o n  b o a r d  a n d  l a n d e d  it i n  S e a t t l e .

R e c e n t l y ,  o n e  o f  t h e s e  2 g u y s  a p p r o a c h e d  t h e  f e d s  w a n t i n g  to l a n d  f i s h  

in A l a s k a .  F e d s  s i d e d  w i t h  h i m ,  s a y i n g  t h a t  u n d e r  f e d e r a l  s u p r e m a c y ,  
t h e  f e d e r a l  p e r m i t  s h o u l d  a u t h o r i z e  l a n d i n g  a n y w h e r e  in t h e  U . S .

F e d s  a r e  n o w  s a y i n g  w i l l  t a k e  A l a s k a  to c o u r t  if t h e  S t a t e  d o e s n ' t  

a l l o w  t h i s  g u y  to l a n d  f i s h  h e r e .  C o u l d  i n c l u d e  h u n d r e d s  o f  c r a b  
f i s h e r m e n ,  g r o u n d  f i s h e r m e n .

R e s u l t  w o u l d  b e  a p a r a l l e l ,  o v e r l a p p i n g ,  u n c o o r d i n a t e d  l i c e n s i n g  

s y s t e m .  W i l l  h a r m  t h e  s t a t e ' s  r e p o r t i n g  a n d  m a n a g e m e n t  s y s t e m ,  
s i n c e  t h e  i n f o r m a t i o n  o n  t h e  s t a t e  p e r m i t s  is t h e  b a s i s  f o r  m a n a g e m e n t  

a n d  e n f o r c e m e n t  of t h e  r e s o u r c e .  .

C o m m i t m e n t  f r o m  f e d s  t h a t  t h e y  w o n ' t  f i l e  s u i t  as l o n g  a s  t h i s  b i l l

is g o i n g  f o r w a r d .  W i l l i a m s  f e e l s  if w e  a d j o u r n  o u t  f r o m  u n d e r  t h i s

b i l l ,  t h e  f e d s  w i l l  f i l e  s u i t  - a n d  t h e y  m a y  a n y w a y .  P o t e n t i a l l y  
m a j o r  c a s e  i n v o l v i n g  f e d e r a l  p r e - e m p t i o n  o f  s t a t e  l a w .

If b i l l  p a s s e s ,  s t a t e  w o u l d  i s s u e  l a n d i n g  p e r m i t s  to h i g h  s e a s  

f i s h e r m e n .  T h i s  w o u l d  a l l o w  f o r  c o n t i n u a t i o n  of r e p o r t i n g .

Is n o t  a g r e e m e n t  w i t h i n  a d m i n i s t r a t i o n  o n  w h e t h e r  t h e y  f e e l  t h e  
S t a t e  w o u l d  w i n  o r  l o s e  t h e  c a s e .

W i l l i a m s  h a s  s p o k e n  to M u l c a h y  a n d  K e r t t u l a  a b o u t  t h i s  b i l l ' s  u r g e n c y .
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Original sponsor: Rules/Governor
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7. v
8

9

10

11

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 376 (Resources) am 

IN THE LEGISLATURE OF THE STATE OF A L A S K A  

T H I RTEENTH LE G I S L A T U R E  - FIRST SESSION 

A  BILL

For an Act entitled: "An Act amending the L i m ited Entry Act; pro v i d i n g  for

landing permits; and providing for an effective
<

date." ,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 16.05 is amended by adding a new section to read:

■
:I,:, •

. • i  ̂ 7; k ■ ■ "A* •;

\

iv
'19v%*
20

21

22

23

24

25 noV/^** 
\a

26 

27 4

Sec. 16.05.675. LANDING PERMITS. (a) A  p erson w ho does not

hold a limited entry permit or interim-use permit issued u n d e r  

AS 16.43 may not deliver or land fish in the state unless the person

(1) holds a valid federal permit to operate commercial

fishing gear in the fishery conservation zone; and

(2) has been issued a landing permit by the Commercial

Fisheries Entry Commission.

(b) The commissioner may by regulation establish eligibility

requirements for the issuance of a landing permit.

(c) The commissioner may authorize the Commercial Fisheries 

Entry Commission to issue landing permits for a fishery if the c o m m i s­

sioner has made a written finding that the issuance of landing permits
J . i

for that fishery is consistent wi t h  state resource conservation and 

management goals.

Sec. 2. AS 16.05.680 is amended to read:

Sec. 16.05.680. UNI.AWFUL PURCHASES. It is unlawful for a per-

28

29

.V*
son, or an agent or representative of the person. [HIS AGENT, OR HIS

REPRESENTATIVE]

(1) to [HAVE IN HIS] employ,

V C '

in the harvesting, 
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4

5

6

7

8

9

•v

10

V 11

12

13

14

15

16

17

18

19
vr .

transporting or purchasing of fish, a fisherman who neither is 

licensed under AS 16.05.480 nor is the holder of a permit issued under 

AS 16.43,

(2) to purchase fish from a fisherman who neither is the 

holder of a limited entry, interim-use, or landing permit issued un d e r  

AS 16.43, nor is exempt under AS 16.05.660, or

(3) to purchase fish from an association other than one to 

which a permit has bee n  issued under AS 16.05.662.
r*

Sec. 3. AS 16.10.265(a) is amended to read:

(a) It is unlawful for an individual while acting as a fish 

processor or primary fish buyer, or as an agent, director, officer,
f •

member, or employee of a fish processor, of a primary fish buyer, or 

of a cooperative corporation organized under AS 10.15 to intentionally 

or knowingly make an original purchase of fish from a seller w h o , in 

violation of AS 16.43, does not hold a landing permit, an entry permit 

or an interim-use permit [ISSUED OR TRANSFERRED TO THE SELLER IN 

ACCORDANCE WITH AS 16.43].

(1) a landing permit, [AN] entry permit or interim-use

20 permit issued or transferred to the fisherman under AS 16.43, or other

21 document authorized by regulation to be used in place of an entry
• • ,

22 ^  permit or interim-use permit; and
Sv'/

23 J  * Sec. 5. AS 16.43.100(a) is amended by adding new paragraphs to read:

24 (16) establish reasonable us e r  fees for services;

25 (17) issue landing permits in accordance with AS 16.05.675

26 and regulations adopted under that section; and

27 (18) establish and collect annual fees for the issuance of

28 landing permits that reasonably reflect the costs incurred in the

29 administration and enforcement of provisions of law related to landing

. . . \ V ; ■ ■■-*.•
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1 *-) p e r m i t s . -

2 1 * Sec. 6. AS 16.43.110 is amended to add a n ew subsection to read:
. - ;s ■

3 (e) The c o m m ission shall adopt regulations to provide for the

4 .. ^  correction of administrative error.

5 ^ J  *  Sec. 7. AS 16.43.150(a) is amended to read: . . .

6 • (a) Each entry permit authorizes the permittee to operate a unit

7 . . of gear w i t h i n  a specified fishery [ADMINISTRATIVE A R E A ] . .

8 ^  v * Sec. 8. AS 16.43.150(f) is amended to read:

9 ' ( f )  Except for permits w h i c h  are not transferable under AS 16.-

10 43.170(c) or (e), an [AN] entry permit survives the death of the

11 ' holder. • •

12 ^ * Sec. 9. AS 16.43.150(h) is amended to read:
-■.;v

13 ^  (h) U p o n  the de a t h  of an entry permit holder, the permanent

14 permit shall be transferred by the commission directly to the surviv-

15 ing spouse by right of survivorship unless the deceased h o lder has

16 expressed a contrary intent in a will that is probated [A CONTRARY

; 17 INTENT IS MANIFESTED]. When no spouse survives, the rights of the

i 4«
18 decedent pass as part of the decedent's [HIS] estate.

■>**
19 j  * Sec. 10. AS 16.43.170(b) is amended to read:

20 i->" (b) Except as provided in (c) and (e) of this section, the

21 holder of an entry permit may transfer the [HIS] permit to a n o t h e r  -, *

22 p e rson or to the commission upon 60 days notice of intent to transfer

. 23 under regulations adopted by the commission. No sooner than 60 days

24 n or later than 12 months from the date of notice to the commission,

25 the holder of an entry permit may transfer the [HIS] permit. If the

26 proposed transferee, other than the commission, can demonstrate the

27 [ESTABLISH] present ability to participate actively in the fishery and

28 the transfer agreement does not violate any provision of AS 16.43 or

29 regulations adopted t h e r e u n d e r . the commission shall approve the

* '• 'fife
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. 2  neither party is prohibited by lav from participating in the transfer.

3 * Sec. 11. AS 16.43.260(a) is amended to read: -.V-

4 (a) The commission shall accept applications for entry permits

5 only from applicants who have harvested fishery resources commercially

6 while p a r t icipating in the fishery as holders of gear licenses issued

7 under AS 16.05.536 - 16.05.670 and interim-use permits under AS 16.-

8 43.210(a) before the qualification date established in (d) or (e) of

9 . this section. The commission may specify by regulation the calendar

10 years of p a r t i cipation that will be considered for eligibility pur-

11 J  ^  p o s e s . , .

12 i^oU* Sec. 12. This Act takes effect immediately in accordance w i t h  AS 01.-

13 10.070(c).

1 transfer and reissue the entry permit to the transferee provided that

lr
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v/l. S e c t i on  1 Sec. 1 6 .0 5 . 6 7 5 ( a ) (1) is r e w r i t t e n  to read:

(1) has h a r v e s t e d  the fish u n d e r  federal a u t h o r i t y  in the 

f i s h e r y  c o n s e r v a t i o n  zone; and

JI. S e c t i o n  1 is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  (d) to read:

(d) A l a n d i n g  p e r m i t  is n o n t r a n s f e r a b l e .

^ 3 .  S e c t i o n  3 AS 1 6 . 1 0 . 2 6 5 ( a )  is r e w r i t t e n  to read:
i

(a) It is unlawful f o r  an individual w h i l e  a c t i n g  as

a fish p r o c e s s o r  o r  p r i m a r y  f ish buyer, or as an agent, d i r e c t o r ,

o f f icer, m e m b e r ,  o r  e m p l o y e e  o f  a f ish proce ss o r ,  of a p r i m a r y  

fish buyer, o r  of a c o o p e r a t i v e  c o r p o r a t i o n  o r g a n i z e d  u nd e r  

AS 1 0 . 1 5  to i n t e n t i o n a l l y  o r  k n o w i n g l y  m a k e  an original p u r c h a s e  

o f  fish from a s e l l e r  w h o  does no t  hold a l a n d i n g  p e r m i t , 

an e n t r y  pe r m i t  o r  an i n t e r i m - u s e  p e r m i t  issued u n d e r  [OR 

T R A N S F E R R E D  TO T H E  S E L L E R  IN A C C O R D A N C E  W I T H]  AS 16.43.

J  4. S e c t i o n  4 AS 1 6 . 1 0 . 2 6 7 ( a ) ( 1 )  is r e w r i t t e n  to read:

(1) a l a n d i n g  permit, [AN] entry p e r m i t  or i n t e r i m - u s e  

p e r m i t  is s u e d [OR T R A N S F E R R E D  TO T H E  F I S H E R M A N ]  u n d e r  AS 16.43, 

or o t h e r d o c u m e n t  a u t h o r i z e d  by r e g u l a t i o n  to be used in place 

of a[n] l a n d i n g  p e r m i t , e ntry pe r m i t  o r  i n t e r i m - u s e  permit;

•: .• i'.! and

^  5. S e c ti o n  5 A S  1 6 . 4 3 . 1 0 0 ( a )  (18) is r e w r i t t e n  to read:

(18) e s t a b li s h  and c o l l e c t  annual fees for the i s s u a n c e  o f

land i n g  permits.

P ropo sed  amendments to  CSHB 376 (Res)am
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IN THE SENATE

SENATE BILL NO. 422 .

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE - SECOND SESSION 

A  BILL

For an Act entitled: "An Act amending the Limited Entry Act."

BY THE RULES COMMITTEE BY 
REQUEST OF THE GOVERNOR

13

14 

13 
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18

19

20 

21

22 ✓
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

'S * Section 1. AS 16.43.150(g) i: amended to read:

' (g) Except as provided in AS 16.10.333 -- 16.10.337 and in

AS 44.8’..230 -- 44.81.250, an entry permit may not be[:]

(1) pledged, mortgaged, leased, or encumbered in any way;

(2) transferred with any retained right of repossession or 

foreclosure, or on any condition requiring a subsequent transfer; or

(3) attached, distrained, or sold on execution of judgment 

or under any other process or crder of any court.

* Sec. 2. AS 16.43.160(c) is amended to read:

17 / # c / 0  (c) The resident holder of un entry permit or interim-use permit

who has a net family income falling within the federal [FEDERAL C O M­

MUNITY SERVICES ADMINISTRATION] poverty guidelines, adjusted by the 

commission to reflect appropriate cost-of-living differentials, is 

subject to a maximum annual fee of $15.■v .

* Sec. 3. AS 16.43.160 is amended by adding a new subsection to read:

2- (d) The commission may charge interest at a rate not to exceed

24 the legal rate of interest established in AS 45.45.010 on fees more

25 than 60 days overdue.

26 I/  * Sec. 4. AS 16.43.250(a) is amended to read:

27 4 ^ ' $  (a) Following the establishment of the maximum number of units

28 of gear for a particular fishery under AS 16.43.240, the commission

29 shall adopt regulations establishing qualifications for ranking

■

• n-v
'■'if



1 applicants for entry permits according to the degree of hardship which

2 i hey would suffer by exclusion from the fishery. The regulations

3 shall define priority classifications of similarly situated applicants

4 based upon a reasonable balance of the following hardship standards:

5 (1) degree of economic dependence upon the fishery, which

6 may include [INCLUDING] but ij> not limited to percentage of income

7 derived from the fishery, reliance on alternative occupations, nvail-

8 ability of alternative occupations, investment in vessels and giar;

9 (2) extent of past participation in the fishery, w h ich may

10 include [INCLUDING] but is not limited to the number of years of

11 participation in the fishery, and the consistency of participation

.! 12 during each year. ... ...

1 3 1/  * Sec. 5. AS 16.43.351(b) is amended to read:

14 (b) A recipient may be isrued an educational 'fntry permit valid

15 for designated fisheries [EACH FISHERY] in the administrative area the

16 commission determines to be appropriate, considering the nature of the

17 educational program and the location of the educational or vocational

18 institution. The recipient of an educational entry permit may not be

19 K issued an educational entry permit [PERMITS] in more than one adminis-
(y*

2D trative area except as issued by the commission in its discretion upon

21 good cause snown.

2.2.\/ * Sec. 6. AS 16.43.960 is amended to read:s <t <«r
23 Sec. 16.43.960. COMMISSION REVOCATION OR SUSPENSION OF [ENTRY]

24 PERMITS. (a) The commission may revoke} suspend, or transfer all

25 [AN] entry [PERMIT] or interim-use permits held by [PERMIT IF] a

26 person who knowingly provides or [SUPPLIES,] assists in providing

27 false information [SUPPLYING], or fails to correct false information

2b provided^ to the commission for the purpose of obtaining a benefit for

29 himself or another, including the issuance, renewal, duplication, or

SB 422 -2 -



1 transfer of an entry or interim-use permit or vessel license. The

2 commission mav suspend that person's eligibility to hold an entry or

3 interim-use permit for a period not to exceed three years, and may

4 impose an administrative fine of not more than $5,000 on the person.

5 The commission may also impose an administrative fine of not more than

6 $5,000 on an entity whose officers, employees, representatives, or

7 aRents knowingly provide or assist in providing false information, or

8 fail to correct false information provided, to the commission for the

9 .. purpose of obtaining a benefit

10 [(1) PERMIT APPLICATION;

11 (2) PERMIT TRANSFER; OR

12 (3) PERMIT RENEWAL],

13 (b) The [BEFORE REVOCATION, THE] commission shall serve the

14 respondent [PERMIT HOLDER] personally or by certified or registered

15 mail with a notice to show cause why the proposed action should not

16 take place. The notice to show cause must

17 (1) be supported by an affidavit which may be made on

18 information or belief setting out the facts which are the basis o; the

19 proposed action;

20 (2) provide for at least 30 days' notice of the place,

21 date, and time of the hearing whore the respondrnt [PERMIT HOLDER] may

22 “ present evidence in opposition to the proposed action; unless waived

23 in writing by the respondent [PERMIT HOLDER], the hearing [PLACE]

24 shall be held within the judicial district in which the respondent

25 [PERMIT HOLDER] resides if the respondent [PERMIT HOLDER] resides in

26 the state; the hearing place shall be at the discretion of the commis-

27 sion for those respondents [PERMIT HOLDERS] residing outside the

28 state;

29 (3) specify the statutes or regulations violated;

-3- SB 422



1 (4) state with particularity the action proposed to be

2 taken;

3 (5) indicate to [THAT] the respondent [PERMIT HOLDER'S]

4 that the respondent's ability to permanently transfer the permits

5 [PERMIT] which are [IS] the subject of the show cause [REVOCATION]

6 proceedings has been suspended as of the date of the notice and will

7 continue to be suspended until the exhaustion of all administrative

8 and judicial remedies; and

9 ~ (6) provide other information the commission considers

10 proper.

11 (c) A permit subject to show cause [REVOCATION] proceedings

12 under this section may not be transferred after the date of the notice

13 in (b) of this section pending exhaustion of all administrative and

14 judicial remedies arising from action taken under this section.

15 (d) The show cause [REVOCATION] hearing shall be conducted

16 before a quorum of commissioners and shall be presided over by a

17 hearing officer appointed by the commission who shall rule on the

18 • presentation of evidence and other procedural matters. Hearings shall

19 < be conducted in accordance with regulations adopted under AS 16.43.-

20 -* 110(b). [WITHIN A REASONABLE TIME AFTER THE CONCLUSION OF THE HEAR-

21 • ING, THE HEARING OFFICER SHALL SUBMIT TO THE ATTENDING COMMISSIONERS A

22 PROPOSED DECISION BASED ON THE RECORD OF THE HEARING AND CONTAINING

23 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND RECOMMENDED ACTION. THE

24 ATTENDING COMMISSIONERS SHALL THEN REVIEW THE HEARING OFFICER'S PRO-

25 POSED DECISION AND ADOPT OR AMEND OR REJECT THE CONTENTS OF THE PRO-

26 POSED DECISION IN THE WRITTEN DECISION OF THE COMMISSION. A COPY OF

27 THE COMMISSION DECISION SHALL BE MAILED TO EACH PARTY OR THE PARTY'S

28 ATTORNEY BY CERTIFIED OR REGISTERED MAIL.]

29 (.») The failure of a respondent [PERMIT HOLDER] properly served



1 under (b) of this section to appear at the hearing is not grounds for

2 setting aside any commission action taken. However, the commission

3 may in its discretion order a continuance or second hearing.

4 (f) [THE EFFECTIVE DATE OF THE COMMISSION DECISION UNDER THIS

5 SECTION IS THE DATE OF THE NOTICE TO SHOW CAUSE FIRST SERVED UPON THE

6 PERMIT HOLDER UNDER (b) OF THIS SECTION.]

7 (g) The provisions of this section [DO NOT] apply to conduct

8 occurring after January 1, 1973, but do not affect a [THE] permit held

9 b̂ r [OF] a person who is a bona fide purchaser. Failure to correct

10 false information is a continuing offense.

11 (h) Judicial review of commission determinations under this

12 section is in accordance with AS 44.62.560 -- 44.62.570; however, if a

13 hearing de novo is granted under AS 44.62.570(d), the hearing may, in

14 the discretion of the court, be had with a Jury sitting if application

15 for the Jury hearing is filed with the court: no later than 10 days

16 after service of the notice of appeal.

17 (i) An entry permit revoked by the commission under this section

18 that is pledged [TAKEN] as security for a loan under AS 16.10.333 or

19 AS 44.81.230 shall be reassigned as provided in AS 16.10.337 or

20 AS 44.81.250.

21 'J  * Sec. 7. AS 16.43.970(b) is amended to read:

22 (b) A person who knowingly makes a false statement to the com-

23 mission for the purpose of obtaining a benefit, including the issu-

24 ance, renewal, duplication, or transfer of an entry or interim-use

25 permit or vessel license [OF FACT IN THE APPLICATION FOR OR RENEWAL OF

26 AN INTERIM-USE PERMIT OR AN ENTRY PERMIT OR VESSEL LICENSE APPLICATION

27 OR RENEWAL OR IN THE APPLICATION FOR A TRANSFER UNDER AS 16.43.170 OR

28 16.43.180], or a person who assists another by ^nowingly making a

29 false statement to the commission for the purpose of obtaining a hene-
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