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Table 4. Summary of Bioassay Results from Mid-Atlantic Bioassay Program3

Type of 
D r i l l i n g  Mud

96- h r  LC50 in PPm r or Mvsid Shrimp*3 
Liqu i d  Phase S j s p .  P a r t i c .  Phase

Percen t  S u r v i v a l  o f  
Hard Sh e l l  Clams 

S o l id  Phase (Cont ro l s !
1 . Potass iuni /Poiymer Mud 66 ,0 0 0 c

58 , 000d
25 , 000c

70 , 900d
90 ( 99 )c 

88( 1 00 )d
2 . L i g n o su l f o n a t e  Sea­

wate r  Mud
283 ,500

380 ,000
53 ,200

8 7 0 / 0 0
83 ( 100 )e

70 (9 4 )e

3 . Lime Mud 393 ,000
>1 ,0 0 0 ,0 0 0

66 ,000
860 ,000

100(100)
94 ( 100 )

4 . Non-d ispe r sed Mud >1 , 0 00 ,0 0 0
>1 ,0 0 0 ,0 0 0

>1 ,0 00 ,000
>1 , 0 00 ,000

100(100)
100(100)

5 . Seawate r  Spud Mud >1 ,0 0 0 ,0 0 0
>1 , 0 0 0 ,0 0 0

>1 ,0 00 ,0 0 0
>1 , 0 00 ,000

100(100)
100(100)

6 .  Se awate r /F re shwate r  
Gel Mud

>1 , 0 0 0 ,0 0 0
> 1 , 0 0 0 ,0 0 0

>1 ,0 00 ,000
>1 , 0 0 0 ,0 0 0

100(100)
100(100)

7 . L i g h t l y  Trea t ed 
L i gno su l f o n a t e

> 1 ,0 0 0 ,0 0 0
>1 , 0 0 0 ,0 0 0

>1 , 0 0 0 ,0 0 0
>1 , 0 00 ,000

9 7 (9 8 )
100(100)F r e shw a t e r / S e a­

wate r Mud
8 .  L i g no su l f o n a t e  

Fr e shwate r  Mud >1, 000,000 
> 1 , 000,000

506 ,000
>1, 000,000

99 ( 100)
99 ( 100 )

a - -  P h y s i c a l  phase-. , o f  d r i l l i n g  muds were e x t r a c t e d  from a 1 :4  mix tu re  by volume o f  mud 
and s y n t n e t i c  o r  n a t u r a l  s e a w a t e r .  T e s t  o r g a n i sm  f o r  t h e  l i q u i d  and su s p end ed  
p a r t i c u l a t e  p h a s e s  was t h e  mys id  shrimp (Mysidops i s  b ah i a ) ,  and fo r  the  s o l i d  phase 
was t h e  hard s h e l l  c l am (Mercenar i a  mercenar i i a ) . Pro toco l  ror t e s t i n q  was e s t a b l i s h e d  
by EPA Region II  in c on jun c t i on  wi th the  M id -A t i an t i c  Opera to r s .

b— LC50 v a lu e s  a r e  e xp r e s se d  as ppm and must be m u l t i p l i e d  by 0 .2 0  to  ob ta i n ed v a l u e s  fo r  
d r i l l i n g  mud used to  f o rmu l a t e  pha se s .

c - -  Th e s e  v a l u e s  were  d e t e rm i n e d  by En e r g y  R e s o u r c e s  C o . ,  Cambr id g e ,  M a s s a c h u s e t t s ,  
02138 .

d - -  These v a l u e s  were det ermined by Normandeau A s s o c i a t e s ,  I n c . ,  Bedford ,  New Hampsnire.
e - -  S t a t i s t i c a l l y  s i g n i f i c a n t  d i f f e r e n c e s  ( 0 =  0 . 0 5 ) in s u r v i v a l  between clams e x p o s e d  t o  

the  s o l i d s  phase  o f  mud and c on t r o l  s ed iment .
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National Conference of 
State Legislatures

CONTACT: Andrea Ksilo
°02/737-7004

EPA DELAYS IN WRITING REGS HAMPER STATE 
RAZARDO'JS WASTE MANAGEMENT

Washington, D.C. -- State legislators today told members of a Senate 

panel that delays and modifications by the Environmental Protection Agency 

(EPA) in the promulgation of hazardous waste regulations are beginning to have

Testifying on behalf cf the National Conference of State Legislatures (NCSL), 

Colorado Senate President Fred Anderson and Massachusetts Senator Carol Amick 

urged members of the Subcommittee on Environmental Pollution, now considering 

reauthorization of the Resource Conservation and Recover)’ Act (RCRA), to ensure 

that EPA develops a strong and technically sound federal program.

"While NCSL firmly believes that states should continue to have primary 

responsibility fcr hazardous waste management,1' Anderson said, "stares find 

themselves highly dependent upon the federal government to complete technical 

studies and to promulgate hazardous vaste management regulations wrath they are 

expected to use to frame statd-programs."

Although the states have responded to RCRA's requirements , 7 ena__lng 
legislation consistent with the Act's oK 4ectives, the Colorado lawmaker observed 

that"ZPA.'s delays and, of late, change c mind about promulgating regulations has 

prompted a 'wait and see' attitude anrng many state officials."

Citing problems encountered in his own state, Anderson explained that the 

Colorado legislature in 1980 updated existing solid waste siting legislation to 

include hazardous waste. "One of our main premises," the Senator observed, "was 

that an effective and comprehensive federal program existed." Circe then, however

major impacts on state hazardous waste management programs.
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<144 North Capitol Street. N.W. 2nd Floor 

Washington. D.C. 20001 
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EPA's delays and changes have not only raised questions about the state's authc. 

to enact rul.es, but have also altered parts of the federal program so that they 

no longer adequate to meet Colorado's goals.

Besides tine effect on establishing waste management programs, "the states' 

success in siting new facilities will be in large part dependent on the extent to 

which the federal government aggressively implements the provisions of RCRA and 

the 'Superfund,'"Amick pointed out.

Noting that 25 states have enacted new siting statutes, the Massachusetts 

legislator asserted that "without a strong federal presence, state efforts to 

site new facilities may be severely hampered."

Amick suggested three areas in which to reinforce "the appropriate federal role 

in hazardous waste facility siting:

o Assessment of waste generation - "While states are devoting their 

dwindling staff and financial resources to conducting such assess­

ments," the lawmaker said, "EPA has actually taken actions which 

will impede the states' work by not requiring hazardous waste 

generators to submit annual reports."

c Federal assistance for hazardous waste siting - States not only face 

the possible curtailment of funds for solid waste programs and a 

reduced funding level for hazardous waste management, but also an 

EPA decision to prohibit use of the remaining hazardous waste 

grants for solid waste management and facility siting, Amick explained.

e Implementation of RCPA - "Without a strong federal hazardous waste 

management program, states will experience serious problems in 

attempting to site new hazardous waste facilities, for the federal 

program serves in every instance as the underpinning for state 

programs," the Senator concluded.

The National Conference of State Legislatures is headquartered in Denver, 
Colorado, and has an Office of State-Federal Relations in Washington, D.C. As 
the official representative of the country's 7,500 state lawmakers and their 
staffs, it works to improve the qi.ia.litv and effectiveness of state legislatures, 
lobbies on tneir behalf at the federal level and fosters interstate communication 
and cooperation.
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HAZARDOUS WASTE UPDATE

Presented to the National Con^rence of State Legislatures 
Science & Technology Committee, AOL 

Oklahoma City 
November 18 and 19, 1982

Recently, federal and state governments have been actively addressing 
the issue of hazardous waste. Presented below is a summary of recent 
activity on the federal and state level.

Federal Activity

The implementation of the Resources Conservation and Recovery Act 
of 1976 (RCRA) has been the subject of federal activity for the last six 
years. On July 26, 1982 (47 Fed. Reg. 32273) the U.S. Environmental Pro­
tection Agency (EPA) issued standards applicable to owners and operators 
of hazardous waste, treatment, storage and disposal facilities. These 
regulations contained the long-awaited permitting standards fcr land 
disposal facilities. These regulations apply to all (e'.isting and new) 
landfills, surface impoundments, waste piles and land treatment units.
The regulations consist primarily of two sets of performance standards. 
One is a set of design and operating standards for each of the four 
types of units mentioned above. The second is a single set of ground­
water monitoring and response requirements.

The design and operating standards require use of liners to pre­
vent leaching of contaminants. Landfills and piles are al^o required 
to have leachate collection and removal systems. Existing units are 
exempt from liner requirements.

The groundwater protection requirements establish a three-stage 
program to detect, evaluate, and if necessary, correct groundwater con­
tamination during the active life of the unit plus a compliance period 
designated in the permit.

The first stage of the groundwater monitoring and response program 
is a detection monitoring program that requires installation of a moni­
toring system. The second stage* is a compliance monitoring program 
that tracks the migration of hazardous constituents. The results of 
this monitoring system are compared against a groundwater protection 
standard. The third stage is a remedial program that is activated 
if the groundwater protection standard is violated.

These permit standards were the final component of the federal 
program necessary to start issuing states final authorization to operate



a federally approved RCRA program. Because a state may have interim 
authorization for tv", years after the effective date of these regula­
tions, all states that intend to assume primacy must have received final 
authorization by January, 1985.

RCRA is currently up for reauthorization. A version of this bill 
passed the U.S. House of Representatives in September. (Cong. Rec. Vol. 
128 No. 117 H. 6745. September 8, 1982). The Senate will consider their 
version of the bill during the lameduck session.

H.R. 63,'7, which has passed the House, amends RCRA by establishing 
a number of requirements that are stricter than current law. These 
amendments:

Expand RCRA coverage by significantly re­
ducing the "small generator" exemption from 
1000/kilograms/month to 100 kilograms/month. /
This amendment would allow EPA to establish g****
special regulations for those generators who 
produce between 100 and 1000 kgs/month.

Restrict the disposal of hazardous waste /
liquids in landfills and the injection of 
hazardous wastes into groundwater.

Requires EPA to regulate industrial boilers /hzsn.
that burn hazardous waste for energy 9M ^ a 
recovery.

Requires permits for facility expansions of 
more than 10%. jnj

Requires EPA to study the types and quanti­
ties of hazardous waste now being discharged 
into public sewer systems. Also requires 
study cf those types of hazardous wastes that 
are not suitable for disposal in landfills.

Establishes a National Groundwater Commission 
to assess the impact of hazardous and solid 
waste on groundwater and determine the need 
for a national policy.

Amendments being considered by the Senate Environment and Public 
Works Committee include:
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Prohibition of the land disposal of certain 
wastes if land disposal is not: protective of 
human health and environment.

o The EPA must submit to Congress within two years 
a study characterizing the generators of hazard­
ous waste in quantities less than 1000 kg/month. 
Within three years the EPA must set standards 
for wastes generated in quantities less than 
1000 kg/month.

o Establish a program requiring mandatory inspec­
tion of hazardous waste facilities"!

o Notification to EPA by facilities that blend 
hazardous waste to be used as a fuel as well as
facilities that burn hazardous waste. The EPA /  ^
must set standards for these facilities. _  P

fftUK j) —

Another federal hazardous waste issue is implementation of the Com­
prehensive Environmental Response Compensation and Liability Act of 1980
(CERCLA). Actual cleanup of hazardous waste sites has begun in some states
and negotiations between federal and state governments for the cleanup 
of sites is underway in numerous states. Additionally, the CERCLA man­
dated list of 400 priority sites is scheduled to be released in December 
1982.

CERCLA, among other things, requires that a study group be es­
tablished to examine injuries and damages from hazardous waste as well' 
as analyze and make recommendations on the legal remedies for these 
damages. The group's recommendations have great impact upon the states. /
The study group found that the present system for helping toxic pollu­
tion victims is inadequate. The group found that because of the complex 
nature of toxics litigation and the small dollar sums involved, many 
victims would not be compensated. Three major barriers to recovery that 
the group found were statutes of limitations, proof of causation, and 
apportionment of damages among multiple defendants. The group recom­
mended a two-tiered approach to compensation. The first would be an 
administrative compensation remedy much like Workmen's Compensation 
boards that does not require a showing of fault. The second would keep 
intact existing state tort law, while incorporating recommendations to 
remove the barriers mentioned above. These recommendations include:
'establishing statutory strict liability for hazardous waste activities 
changing statutes of limitations; and establish joint and several 1 ia- 
bility. — ^

A number of criticisms of the report have surfaced. They in­
clude:



-4-

o problems inherent in complex litigation 
involving small sums are not unique to 
toxics litigation and therefore there is 
no need for special rules for this type 
of case;

o a two-tiered approach that allows a party 
to recover in both an administrative pro­
ceeding and a tort action may lead to 
abuses;

o liberalization of the rules of evidence to 
aid in recovery would be unfair to all 
parties;

o the lack of justification for financing a 
compensation fund through fees; and

o the unnecessary creation of large transac­
tion costs arid additional bureaucracy on the 
state and federal levels.

State Activity

A recent survey by NCSL indicates that there was a large amount 
of hazardous waste activity during the 1981 and 1982 state legislative 
sessions. State legislation prior to 1981 had focused on creating basic 
enabling legislation for a hazardous waste program. These programs often 
enabled the state agency to assume primacy to operate the federal hazard­
ous waste program. Since 1980, however, many states have refined their 
legislation to respond to specific problems that have arisen during im­
plementation of the basic hazardous waste program.

One area that has received attention is development of comprehen­
sive procedures for siting new hazardous waste treatment, storage and dis­
posal facilities. Recognizing that public opposition to the creation 
of new facilities may stymie efforts to develop safe hazardous waste 
management options, twenty-eiqht spates have developed siting procedures. A 
These procedures emphasi z e p u o l i c ' '"i nvol vement and acceptance of new j-t&trfw) ftxW 
facilities rather than overriding public concerns.

Another area of legislative concern is how to address past in­
adequate disposal practices. Discovery of abandoned hazardous waste 
sites or inactive sites has drawn attention to the dangers they pose to 
human health and the environment. CERCLA, which was discussed earlier, 
provides some money to remedy the most dangerous of these sites. In 
testimony before Congress, EPA officials have said that CERCLA funds



will address only 170 sites. At these sites CERCLA requires that state, 
provide a share of the cleanup cost as well as the entire cost of long­
term operation and maintenance. The state share ranges from 10. percent 
at privately owned sites to at least 5jl percent at publicly owned sites. 
Thus, states face political and financial demands to share in the costs 
of cleaning up CERCLA sites as well as cleaning up sites not addressed 
by CERCLA.

The NCSL survey found that states are financing this effort in a 
variety of ways. Possible financing techniques include general fund 
appropriations, bond issues, and taxing systems. Of the 31 states with 
some type of funding mechanism for cleanup, 19 are funded in part through 
fees on either the generator of hazardous waste or the owner/operator of 
the disposal facility, or both.

One potential problem with state fee systems is a preemption pro­
vision in Section 114(c) of CERCLA. This section prohibits the states 
from requiring any person "to contribute to any fund, the purpose of whi
is to pay compensation for claims for any costs of response or damages 
or claims which may be compensated" under CERCLA. Despite a favorable 
decision in the New Jersey Tax Court regarding the New Jersey Spill 
Compensation arid Control Act (Exxon Corp. et al. v. Hunt et al., Docket 
Nos. SC303A-81, SC319A-81TC; Appealed May 7, 1982 N.J. Super. Ct. App.
Div. A-3913-81T1), the legality of other states' funds are still in question. 
States have responded by simply requiring the state fund to be used in 
a manner not inconsistent with CERCLA. Another approach is to limit 
state funds to those uses not actually compensated for by CERCLA and/or 
for the cost-sharing requirements set up by CERCLA.

Other areas that have received legislative attention recently, 
are policies that encourage alternatives to land disposal of hazardous 
waste, laws that protect employees from dangerous substances in the work­
place, and statutes that promote the safe handling and transport of 
hazardous materials.

At a recent workshop co-sponsored by NCSL, a number of hazardous 
materials transportation issues were identified by workshop partici­
pants. These issues include:

o lack of coordinated and effective emergency 
response planning and execution;

o lack of effective education and training for 
all parties involved in transporting 
hazardous materials;

o failure to adequately fund federal, state and 
local programs;
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o poor compliance and enforcement procedures; 
and

o inability to coordinate state, federal and 
local hazardous materials regulations due to 
their number, complexity and format.

It is likely that during the next legislative session transportation 
issues as well as the others described above will undergo legislative 
consideration. For more information on this subject, contact Jon Steeler 
in the Denver office.



RE: H a z a r d o u s  W a s t e  Regu l at io ns

DATE: March 3, 1983

B A S I C  I S S U E : W h e t h e r  or n ot the D e p a r t m e n t  of
E n v i r o n m e n t a l  C o n s e r v a t i o n ' s  re gu l a t i o n s  on ha za rdous w as te  
are in ac cord w i t h  the sta tu te s and intent of the Legislature.

B A C K G R O U N D : In 1976, the Resource C o n s e r v a t i o n  ana
R e c o v e r y  Act (RCRA.) w a s  p a s s e d  by the U n i t e d  States Congress. 
It p l a c e s  r e s p o n s i b i l i t y  for c o n t r o l l i n g  haz ar do us  w a s te s  on 
the E n v i r o n m e n t a l  P ro te ct io n  Agency. I nd iv id u al  states m a y  
t ak e o v e r  this r e s p o n s i b i l i t y  if they e s t a b l i s h  an a p p ro ve d 
h a z a r d o u s  waste program.

In order for the state to a d m i n i s t e r  this program, the 
state m u s t  e s t a b l i s h  a h a z a r d o u s  waste p r o g r a m  chat ecuals or 
e x c e e d s  - e j u i r e m e n t s  e s t a b l i s h e d  by EPA.

The main p u r p o s e  of the 1980 legislation p a s se d by the 
A l a s k a  State L e g i s l a t u r e  w a s  to allow the State of Alaska to 
q u a l i f y  for i n t e r i m  a u t h o r i z a t i o n  to r e g u l a t e  hazardous 
wastes. s

A  spec if i c a m e n d m e n t  w a s  prop o se d and a c c ep te d  by the 
L e g i s l a t u r e  w h i c h  stated that the State's p r o gr am  shall be 
c o n s i s t e n t  with and s u b s t a n t i a l l y  e cu iv al e nt  to the Federal 
C o n s e r v a t i o n  and R e c o v er y Act of" 1976.

This l anguage was ins er te d for two reasons: (1) to
insu r e t h a t  the State's p r o g r a m  wo u ld  q u a l i f y  for interim 
a u t h o r i z a t i o n  f r o m  EPA a nd (2) to make s u r e  the D ep ar tm en t of 
E n v i r o n m e n t a l  C o n s e r v a t i o n  did not go b e y o n d  the intent of the 
federal law.

F e d e r a l  r e g u l a t i o n s  take the approach of listing v a r i o u s  
subs t an ce s.  T he State has taken the a p p r o a c h  of c o n t r o l l i n g  
s u b s t a n c e s  by t h e i r  d e g re e of toxicity, p e r s i s t e n c e  and c ancer 
c a u s i n g  potent ia l.  The d e p a r t m e n t ' s  r a t i o n a l  for this 
a p p r o a c h  was the mere listing of substances did not appxy to 
the A l a s k a n  situation.

In May, 1979, the U.S. Senate's C o m m i tt e e on E n v i r o n m e n t  
a nd P u b l i c  Works issued a repor t to a c c o m p a n y  legislation 
a m e n d i n g  the R e s o u r c e  C o n s e r v a t i o n  and R e c o v e r y  Art. The 
c o m m i t t e e  report cle ar ly  stated that an "extensive r e g u l a t o r y  
o r o g r a m  p r o p o s e d  b y . t h e  A g e n c y  (EPA) could have a signi fi c an t



e c o no mi c  impact on d o m es ti c  oil and cas e x p l o r a t i o n  and 
p r o d u c t i o n  activities. T herefore, r e g u l a t i o n s  on these 
m a t e r i a l s  should not be p r o m u l g a t e d  until furt he r  i nf ormation 
is d e v e l o p e d  to d e t e r m i n e  w h e t h e r  a su ff i ci en t degree of 
h a z a r d  exist s  to w a r r a n t  a d d i t i o n a l  r e g u l a t i o n s  and w h e t h e r  
e x i s t i n g  State and Fede ra l p r o g r a m s  a d e q u a t e l y  control such 
h a z a r d s ."

By t ry in g to i n c lu de  d r i l l i n g  muds and fluids un de r the 
scope of the DEC r e g ul at io n s,  they are v i o l a t i n g  the inter.-; of 
the l e gi sl a t u r e  w h e n  they s t a te d that the r e g u l a t i o n s  should 
be " co ns i s t e n t  w i t h  and s u b s t a n t i a l l y  e q u i v a l e n t  to the 
F e d er al  C o n s e r v a t i o n  and R e c o v e r y  A ct of 1976."

Q u e s t i o n s  :

1. H o w  d o  y o u  i n t e r p r e t  t h e  l a n g u a g e  in' t h e  s t a t u t e ,  " t h e  

s t a t e ' s  p r o g r a m  s h a l l  b e  c o n s i s t e n t  w i t h  a n d  s u b s t a n t i a l l y  

e q u i v a l e n t  to t h e  F e d e r a l  C o n s e r v a t i o n  a n d  R e c o v e r y  A c t

of 1 9 7 6 ? "

2. A r e  y o u  f a m i l i a r  w i t h  t h e  a m e n d m e n t s  to t h e  F e d e r a l  C o n s e r v a t i o n  

a n d  R e c o v e r y  A c t  d o n e  b y  t h e  S e n a t e  E n v i r o n m e n t  a n d  P u b l i c  

W o r k s  C o m m i t t e e ?  W i l l  t h e s e  a m e n d m e n t s  a f f e c t  y o u r  e f f o r t s

in w r i t i n g  s t a t e  r e g u l a t i o n s  o n  h a z a r d o u s  w a s t e ?

3. H a s  y o u r  s t a f f  ir. ’e s t i g a t e d  t h e  l e g i s l a t i v e  i n t e n t  o f  t he 

H a z a r d o u s  W a s t e  s t a t u t e s  a s  e n a c t e d  in 1 9 8 1 ?

4. W o u l d  a d d i t i o n a l  l e g i s l a t i o n  c l a r i f y i n g  t h e  i n t e n t  o f  t h e  

l e g i s l a t u r e  b e  h e l p f u l  to t h e  D e p a r t m e n t ?

5. W h a t  is t h e  r a t i o n a l  of t h e  D e p a r t m e n t  in p o s s i b l y  

i n c l u d i n g  d r i l l i n g  m u d s  a n d  f l u i d s  w h e n  t h e  f e d e r a l  l a w  

e x p l i c i t l y  e x c l u d e s  t h e m  u n t i l  f u r t h e r  i n f o r m a t i o n  is 

g a t h e r e d  on t h e i r  p r o p e r t i e s ?



“AMENDING T l# , SOLID W A STE D # P O S A L  ACT

May 15 (legislative day, Apr il  9), 1979.—Ordered to be printed

Mr. R a n d o l p h , from the Committee on Environment and Public
Works, submitted the following

REPORT
[To accompany S. 1156]

The Committee on Environment and Public Works, reports on orig­
inal bill (S. 1156), to amend and reauthorize the Solid Waste Disposal 
Act and recommends that the bill do pass.

G e n e r a l S t a t e m e n t

The disposal of wastes, especially hazardous wastes, is a worsening 
national problem. This is becoming only too apparent as the Love 
Canal story, and others like it, unfold. But the disposal of highly 
toxic waste is by no means the only serious waste disposal problem 
facing the Nation. As our population grows, so does the volume of 
solid waste. But this same growth in population is using land once 
distant from populated areas, making it increasingly difficult to find 
appropriate disposal sites.

The Solid Waste Disposal Act, avS amended by the Resource. Con­
servation and Recovery Act of 1976, requires the Enviionmental 
Protection Agency to issue and enforce regulations governing the dis­
posal of various solid wastes and hazardous wastes. In addition, the 
Act provides assistance to States, municipalities, and regional au­
thorities to aid them in planning and managing disposal facilities 
which meet the standards of the Act.

Further, the Act sets standards for government procurement to en­
courage the purchase of recycled materials in order to decrease the 
volumes of waste*, streams and to make maximum use* of recycled 
materials. In addition, the Act gives the Commerce Department au­
thority to develop s]>eoiheat ions and to promote markets for recycled 
materials and for exchange of valued materials which might otherwise
L ol U i o n u r r l n r ]  g g  w n g b v



The repo rt^b ill, the “Solid Waste Disposal Amendments of 
1970’% authorized appropriations for the Environmental Protection 
Agency and the Department of Commerce to carry out the purposes 
of the Solid Waste Disposnl Act. Tn addition, the bill as reported con­
tains several amendments which constitute refinements or minor modi­
fications of the statute or are perfecting in nature. The legislation 
essentially reauthorizes the existing program conducted by the 
Environmental Protection Agency. There are no new program di­
rections other than increased authorizations for hazardous waste 
control.

Several amendments with significant policy implications are in­
cluded in the bill, however, to bring tho implementation of the Act 
closer to the original intent of the Congress.

SEOTION-BY-SECTiGN S U M M A R Y  

SOLID WASTE DI8P08AL ACT A M E N D M E N T S  OP iD79

Section 2 amends two definitions. Pangraph (14) is amended to 
eliminate the existence of two definitions for tho term “open dump” 
in tho act by making usl of the definite an in section 4005(a). Para­
graph (19 is amended to exclude those materials known as “hi me 
scrap” from the definition of recovered materials. Because this type of 
scrap is generated during the manufacturing process and normally 
is returned to the process during production, there is no need to 
establish incentives to recycle.

Section 3 amends section 2002(a) to allow the Administrator to 
delegate to other agencies the power to enforce solid waste disposal 
act regulations. This avoids duplication of compliance efforts.

Section 4 revises section 2006(b) and (c) to provide greater ad­
ministrative flexibility 'in al’ocating funds while retaining and 
emphasis on technical assistance to States and local governments, anil 
on funding for hazardous waste control.

Section 4(b) adds a new section 2006(d) requiring a minimum of 
26 percent of the funds appropriated under the Solid Waste Disposal 
Act, up to tho authorisation limits in section 4008(a)(1), to be used 
for support of State and local solid waste planning and management 
activities in accordance with subtitle D. This, together with the annual 
increases in authorizations under section 4008(a^(l)^ manifests the 
Committee’s strong intention that adcijunte support he provided foY 
the foreseeable future for the local and State agencies that must carry 
out this Act. In nddition, it is important that a significant portion of 
these funds be available to local governments and regional authorities. 
Tho so-called urban resource recovery program under section 4008 
(a) (2) is not sufficient to meet tho solid wusto management planning 
needs of local governments.

Section 5 amends section 3001(b) to suspend subtitle C regulation 
with respect to drilling fluids, produced waters, and other wastes 
associated with tho exploration, development, or production of crude 
oil or natural gas. This provision is discussed in detail later in this 
report.



tains a companion amendment lequiring that court action on in­
dividual permits or on approval of State programs be held in the 
Federal circuit court for the circuit in which the affected party lives 
or does business or the State is located.

Section 17 gives the Administrator authority to subpoena records 
and compel testimony of witnesses in enforcement actions under the 
Solid Waste Disposal Act. This is drawn from similar authority in 
t he Clean Air and Clean Water Acts.

Section 18 adds to section 8002 a special study of the degree of 
hazard and adequacy of existing regulatory progr «ms associated with 
drilling fluids produced waters and other oil and ''xplorntion and 
production wastes. This study is discussed in detail later in this report.

Section 19 corrects a flaw in a reference in section 3(b) of the re­
source Conservation and Recovery Act.

Section 20 contains the authorizations for the Solid Waste Disposal

• Funds to support th is committer) h svo  boon t ik e n  from  other ca tego ries.
9 EPA Indicates th a t oil stud io s comploto or cuHontly under contract.* Tho figuto re fle c ts  budget am endm ent undor rev iew  e t OMB. Amendment includes 150,000.000 tor 1s t  ph ase o f a b sn -  donad/inactiva s i te  "d lsco vo ry "  and " in v e s tig a t io n "  ac tiv ity  and 110,000,000 for stud ies on "dogroa o f h a ia rd "  in w a ste  c lassifica tion .

D r il l in g  F l u id s , P roduced  W a t e r s , a n d  O t h e r  W a stes  A ssociated
WITH THE ExPIiORATION, D e VEiXJPMENT A N D  PRODUCTION O F  CRUDE
O il  or N a t u r a l  G as

and other wastes associated with tho exploration, development, or 
production of crude oil or natural gas implementing the Resource 
Conservation and Recovery Act. The. Committee determined that 
tho extensive regulatory program proposed by the Agency could 
have a &ip liiicant economic impact on domestic oil aaid gas 
exploration und production activities. Therefore, regulations on 
these materials should not be promulgated until further information 
is developed to determine whether a sufficient degree of hazard) 
exib.s to warrant additional regulations and whether existing State 
or Federal programs adequately control r jch hazards. The Act woe 
amended accordingly. " ^



Under the amendment, drilling fluids, produced waters, and other 
wastes associated with the exploration, development, or production 
of crude oil or natural gas are subjected only to existing £tate or 
Federal regulatory programs in lieu of Subtitle C of the Resource 
Conservation and Recovery Act. This suspension of Subtitle C is 
applicable provided that existing State or Federal programs—for 
waste disposal sites that are to be closed—provide for the following 
information:

1. A mechanism to establish the location of such disposal sites, 
using surveying, platting, or other measures so as to assure that 
the site can be located in the future. For disposal sites for drilling 
fluids and associated wastes that are less than 200 lineal feet from 
the associated well, this requirement will not apply. The Committee’s 
intent with this provision is that only those disposal sites which are 
not in close proximity to the associated well need to be specifically 
identified or located.

2. A chemical and physical analysis of a produced water and a 
composition of a dialling fluid suspected to contain a hazardous 
material with such information to be enquired prior to closure. For 
drilling fluids this composition could be obtained by determining 
tho material used in the drilling operation from operating records. 
These two items wi/.l become part of the public record as specified 
in the applicable State or Federal program. These two items were 
included m tho event corrective action would be necessary if the 
study, mandated in the amendment, recommended such action and 
Congress agreed that such action was needed. In rhe event that 
existing State or Federal programs do not contain or cannot be 
modified to include these two items, the Environmental Prelection 
Agency should implement on'ly the abovedescribed minimal 
requirements to obtain this information. However, the Committee 
exjiects the Environmental Protection Agency to fully utilize the 
existing State or Federal programs before developing its own 
program. Further, the Committee expects that existing State or 
Federal programs will l>o given a sufficient period of time to be 
modified in order to incorporate these requirements before the 
Enviiomnental Protection Agency develops its own program.

The suspension of Subtitle C applies ror C, '•east 24 months and 
until tho Congress acts affirmatively to endarw any proposed 
Environmental Protection Agency regulations. Tho Committee 
envisions the following process. The Environmental Protection 
Agency will conduct a 24 month study. Upon completion of the 
study the Environmental Protection Agency will submit tho study 
and its findings to the jurisdictional Committees of Congress .<nd 
begin a six month public involvement process under which the study 
and its conclusions will be analyzed. At tho conclusion of tlids period 
the Administrator will decide whether hazardous waste regulations 
appear necessary, basing his decision on the study and the publr 
involvement process. His decision, his justification, and any prepr 
regulations, if necessary, will be submitted to both Hour 
Congress. The regulations will become effective only if ear’ 
acts, within 120 calendar days of continuous session o ' 
passing a resolution favoring such regulations.



Tho Act is also amended to define the study that the Environmental 
Protection Agency is mandated to execute.'The thrust of the study 
is to determine the degree of hazard associated with these wastes, 
the adequacy of existing State and Federal regulatory programs to 
control and mitigate any hazards, potential changes to regulatory 
programs to improve control and mitigation of hazards; and the 
cost and impact of those ..anges on the exploration, development, 
and production of crude oil and natural gas. The Committee expects 
the Environmental Protection Agency to cooperate with and utilize 
the expertise of industry and State and Federal regulatory agencies, 
such as the Texas Rrdrond Commission and the United States 
Geological Survey, in executing this study. The Committee is 
requiring this study in order to assure that it will have an effective 
and sufficient factual basis upon which Congress can make any 
necessary decisions.

R o l l c a l l  V otes

Section 133 of the Legislative Reorganization Act of 1970 and 
tho rules of the Committee on Environment and Public Worka 
require that, any rollcnll votes taken during consideration cf this 
bill be announced in this report.

There were two rollcnll votes during the Co. imittee’s consideration 
of the hill. The results were announced at the time of the votes. The 
Committee ordered the bill reported by unanimous voice vote.

E v a l u a t io n  o f  R eg u la to r y  I m pa c t s

In compliance with pnragraph 5 of Rule X X IX  of the Standing 
Rules of the Senate, the Committee mak \s tbe following evaluation 
of the regulatory impact of the reported bill:

Tho reported bill reduces the regulatory authority provided by 
existing law by suspending implementation of hazardous waste 
regulations for certain wastes, as discussed earlier in this report.

The bill has no impact on the personal privacy of individuals.
C ost  o f  L e g isl a t io n

Section 252(a)(1) of the Legislative Reorganization Act uf 1970 
requires publication in tho rejiort of the Committee’s estimate of 
the. cost3 of the reported legislation, together with estimates 
prepared by any Federal agency. Tho President’s request for the 
programs under this legislation includes $02,146 mil on n the 
President's request to Congress, plus an additional sum of $92.0 
million which was anticipated as this report was filed, for a total 
of $154.1 million.

This hill provides authorizations of $158.95 million for fiscal year 
1980, ?,i70 million for fiscal year 1981, a id $’80 million for fiscal 
year 1982.

Section 403 of the Congressional Budget and Impoundment 
requires each bill to contain a statement of the cost of such bill 
prepared by the Congressional Budget Office, That report follows:
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  June 22, 1981

SUBJECT:

TO:

FROM:

FCCSSB 29 —  Second draft

Senator Bettye Fah' ^.nkamp 
Attn: J i m  Pair .t

John B. Chenoweth, 
L e g i s l a t i v e  C o u u

Z >

For the record, I w a n t  to observe that the h a n d l i n g  of the 
definition and c l a s s i f i c a t i o n  of "hazardous w a s t e "  in this 
v e r si on  seems muddled. In AS 4 6 . 0 3 . 2 9 9 ( b ) , I w o n d e r  what 
"s ub st an ti al l y equiva le n t to" the federal act adds; it 
c er tainly is incorrect g r a m a t i c a l l y . M o r e  significantly, a 
state ha za rd ou s w a s t e  has to m ee t the re qu i r e m e n t  of AS 46.- 
03.299(b)(2) (that is, it mu st  appear on the federal list or 
meet the definit i on  of h a z a rd ou s  waste under AS 46.03.900(31)). 
Accordingly, in AS 46.03.299(b)(2) it m i g h t  be clearer if 
"(within the meani ng  of AS 4 6. 03 .9 00 (3 1 )) " were o m i t t e d  and 
the p hrase added at the end of that p a r a g r a p h  such as 
". . . wa st e is defined b y  the commissioner as ha za rdous 
under AS 4 6. 03 .9 0 0( 31 ). "

JBC:ljh

Enclosure



ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION

POSITION STATEMENT ON HAZARDOUS WASTES 
AMD THE NEED FOR ITS CONTROL IN ALASKA

May, 1981

For much of this legislative session, there have been discussions and hearinqs 
on the need for hazardous waste control ii the state. Several bills are 
being considered at this time, and the outcome of these bills may have a 
profound effect on Alaska's future and well being of its environmental quality 
The Department of Environmental Conservation strongly supports the passage of 
a hazardous waste bill this session, v/hiJi is necessary if hazardous wastes 
are to be kept as a minimal environmental problem in the state.

PRESENT SITUATION

1. Up to now there has been little state effort in the control of hazardous 
wastes in Alaska. Until last year, the Department had no one working full 
time in this area. However, concerns from the Alaskan public and from industry 
have been raised over special waste disposal sites, military wastes, PCB 
disposal, and varying amounts of a wide variety of hazardous substances in 
common use. This trend is expected to accelerate as the Alaskan public becomes 
more aware of hazardous waste problems.

As examples, a recent inventory completed by the department indicates that 
there arc over 520,000 gallons of PCB's (polychlorinated-biphenols) awaiting 
disposal. This' is a highly toxic substance which is prohibitively expensive lo 
ship out of state for disposal. In addition, there are indications that over 
3,900 tons of other hazardous wastes may be generated per year in Alaska. 
However, only 2-A tons (or 23 shipments) over the past two years have been 
disposed of in the closest approved disposal site in Oregon. Also, there 
may be as much as 21,000 tons of military wastes generated per year, in . 
addition to a wide variety of wastes being stored and awaiting disposal by 
the military (3,700 tons) and unknown amounts by industry and the Alaskan 
public, finally, there arc several disposal sites which have been used in 
previous years which need further evaluation, to assure that they are not 
crcatingjundosirable environmental effects from the hazardous wastes desposited 
there.



2. There is no facility available in the state which can adequately dispose 
of hazardous wastes, nor are there any storage facilities in which small 
quantities of wastes may be stored prior to shipment for out-of-state 
disposal. v£

■j*

3. The federal Resource Conservation and Recovery Act, passed in 1976, is now 
in effect but applies only to son:e bO’ industrial sources and 10 transporters 
in the state. It will not provide fo>- technical assistance to the public 
and industry, field surveillance, or development of practical storage and 
disposal capability. It also will riot provide coverage of generators of 
smaller quantities of wastes which may, combined, cause public health 

problems, nor will it allow for creating site-specific or innovative control 
methods geared to the particular difficulties of doing business in Alaska.

4. While at this time there is not a large amount of hazardous wastes generated in 
Alaska compared to other stater , future development such as refinery construction, 
petrochemical development and .elting will likely result in a substantial 
increase of these wastes and the increased potential for environmental problems.

5. At present there are no safeguards, and no agency is directly involved,
in assuring the safe storage of hazardous materials, particularly long-term 
storage. It is suspected that there are substantial quantities of hazardous 
materials which are stored throughout the state, principally because there 
is no economical or practical way of disposal.

6. There is no legal or practical way available in which the general public may 
dispose of small quantities of hazardous wastes, nor at present is there 
widespread understanding or information available on how to handle th'ese 
substances safely.

•

7. There will be a federal presence in the state to enforce the federal Resource 
Conservation and Recovery Act on large sources of hazardous wastes, but
only if the state does not take an active involvement. Any federal program 
will not, however, provide solutions to the special small-user problems of 
the state, nor will it not provide any realistic solutions for handling or 
disposing of hazardous waste appropriate for Alaska.

RECOMMENDATIONS

1. Passage of a hazardous waste control bill is a must, so that

A. Authority is available to establish an effective statewide effort in 
A  the control and safe handling of hazardous' substances.



B. Resources are available so that the Alaskan public can find out arid 
be provided assistance in how to handle and dispose of hazardous 

wastes safely. The establishment of practical and effective standards 
is a first necessary step for controlling hazardous substances in 
Alaska.

• i

C. Public awareness on the safe methods of handling and disposing of hazardous 
substances is needed. This could be accomplished through widespread 
distribution of public information and the availability of technical 
assistance for the resolving of problems as they arise.

2. The first steps must be started now: (1) to determine what is needed for the
safe handling and disposing of Alaska's hazardous wastes, and (2) to begin the 
design of a storage/transportation/disposal system which will keep this 
potentially serious environmental concern from becoming a problem.

RECOMMENDATIONS: POSITION STATEMENT ON HCS CSSB-29

In its working draft form, the bill is close to providing the needed authorities 
for the department to establish a comprehensive and practical approach to hazardous 
waste control in the state. The Department's review and recommendations on ‘this 
bill are as follows: •

1• NUCLEAR FACILITIES, RADIOACTIVE MATER IAL DISPOSAL

There is currently strong statutory authority on the permitting of facilities using 
or disposing of high level nuclear substances. What is needed is a delineation of 
that authority to allow disposal of low level wastes generated in hospitals, 
research and industry, and to adapt existing law to the ALIVE decision. Senator 
Korttula's bill, CSSB-29, would have dealt with these problems most effectively.
Tho draft of the current bill, HCS CSSB-29, has incorporated a section which 
prohibits outright the construction of any nuclear facility in the state. It 
would prohibit any_ facility handling high level nuclear substances. This 
provision has backup sections, however, jf_ the outright prohibition section 
is ruled unconstitutional which, according to the Attorney General, is likely.
These backup sections are very similar to Senator Kerttula's bill which would 
place very stringent conditions on any nuclear facility.

The Department views any facility which would use high level radioactive substances 
with the utmost concern, and the safeguards presented in the alternative sections 
of the bill should adequately safeguard the public as well as the environmental 

quality of the state. It would require prior legislative approval of any lands 
to ho used for these facilities, plus local government approval, plus approval 
by tho Governor. It has the added- benefit of likely surviving a chaTlenge 
on constitutional grounds.



As a consequence, the Department recommends deletion of the outright prohibition 
on nuclear facilities, because it is riot likely to be constitutional and adds 
unnecessary complication to the bill's structure. The legislature, of course, 
will have to decide how it wants to deal with this aspect of the legislation.

• *
*v

The provisions of the bill relating to low level radioactive waste disposal are 
appropriate to protect the public against unsafe practices in the handling and 

disposal of these substances. The Department concurs in these provisions. The 
provisions clearly allow for the safe disposal within state of these materials, 
which in the long run will be neede.1 to support the current beneficial users 
of these substances in the medical, research and industrial communities. The 
amount of low level radioactive substances in Alaska is extremely small, probably 
less than one cubic meter and generated mostly from the medical uses. As of last 
year, there were 36 licenses of the Nuclear Regulatory Commission in Alaska. Only 
nine used unsealed materials which could result in low level wastes for disposal.

2. HAZARDOUS WASTES

The last portion of the proposed bill would provide the department with the needed 
authority to control the generation, handling, transportation, storage, treatment 
and disposal of hazardous materials. This clear authority is lacking in current 
statutes. While some modifications are recommended to make this portion of'tlie 
bill truly effective to respond to the state's hazardous waste concerns, the Depart­
ment strongly supports the provisions included in the May 4, 1981 working draft of 
the House Judiciary Committee.

The approach mandated by the bill is to establish a statewide hazardous waste 
control program consistent with the provisions of the federal Resource Conservation 
and Recovery Act, and which will enable the Department to assume administration of 
the federal program. The Department is in favor of this approach, which will 

y enable the state to eliminate the presence of the federal U.S. Environmental Protection 
Agency in directly controlling hazardous waste practices in Alaska. Net only will • 
the Department, be.able to ensure that federal safeguards are carried out, but also 
industry and the general public will be provided the availability of state assistance 
in solving and handling their problems as they become ide-tif.cd. This will not 
be tho case with a federally run program.

The Department is strongly in support of the federal approach to the control of 
hazardous wastes'and intencls to use jt in developing its criteria and staTidards, 
most of which are applicauVe to Alaska. However, tlicro are areas in which Alaska's 
own unique problems may require additional efforts:

A. The quantity of hazardous wastes subject lo regulation may likely be smaller 
than the 1,000 kg/month cutoff set by the federal government. This will 
undergo a very careful evaluation by the Department, in cooperst.ioi; with the 

public including industry, in establishing effective quantity limits.



B. Public awaro m rre-a^id. tochnicai assistance, which arc not provided
for by the U.S. L'nvironmental Protection Agency, will be necessities in 
Alaska to effect practical disposal.

/
r

C. Instate disposal at storage least of some volumes and levels of wastes 
may be necessary in Alaska, but no adequate facilities exist at present. 
This is particularly important if Alaska industry and the economy are to 
have orderly and environmentally safe development. Current prohibitively 
expensive transportation costs may preclude effective disposal as long
as no instate disposal capability is present.

D. Establishment of proper handling and storaoe of hazardous materials, 

which at the present time is not being regulated or safeguarded by 
any agency. :

The May 4, 1981 working draft of HCS CSSB 29 will provide for these approaches, 
and the Department will provide recommendations to the House Judiciary Committee 
to modify the bill, to enable effv tive control programs to be established 
which will be appropriate to Alaska's specific conditions.



Section 3

As can be seen by the inventory, there are hazardous wastes being generated 
and disposed of in Alaska. However, there is not widespread understanding 
cr appreciation of how these wastes need to be handled, and what precautions 
need to be taken to assure their proper disposal in an environmentally sound 
and safe manner.

A state hazardous waste control program is therefore necessary for insuring 
a safe and proper handling of hazardous waste: Such a program would:

Rely on out-of-state faculties for final disposal storage, with 
establishment of instate transfer stations (central collection facilities 
at various locations throughout the state. Safeguards for proper 
storage and transportation of hazardous waste would be developed.

2. Develop and maintain a manifest (cradle to grave) system which would 
track all hazardous waste shipments from the point of generation through 
transportation to final storage, treatment, or disposal site.
This tracking system is needed to protect the public from illegal 
dumping ar.d to control hazardous waste management in our state.

3. Prohibit disposal of even small quantities of hazardous waste into 
landfills, unless the landfills meet the necessary design requirements 
and incorporate adequate safeguards, and the waste is properly contained.

4. Provide technical assistance to:

A. Business on:

a. disposal of hazardous waste.

b. methods to reduce the amount of waste generated at the source 
and recycling the waste that is produced whenever feasible.

c. best available technology treatment and processes and on 
labeling, placarding and manifest requirements.fI

B. General Public on:

a. what a hazardous waste is and how to handle, transport, 
store or dispose of hazardous waste.

C. All Interested Parties on:

a. all cleanup and response operations

b. any questions on hazardous waste, and all information or 
disclosures on improper management, through a toll-free 
telephone number throughout the Stae.

RECOMMENDED STATE PROGRAM FOR HAZARDOUS WASTE CONTROL

/ / •
/



6. Develop a monitoring program to mitigate and detect inappropriate disposal
and. contamination, including field inspections and surveillance.

7. Implement immediate clean-up programs at those sites which are identified
as posing imminent danger to the public health and environment.

8. Establish guidelines for storage/transfer stations.

9. Encourage intermediate storage of waste at transfer stations until shipment
can be made or recycling can be performed.

10, Develop :.nd implement regulations for the safe transport of hazardous
waste which would include a manifest system, placarding, and labeling all
hazardous waste shipments. Also require all transporters to be responsible
for cleaning up hazardous waste spills from their shipments and contact 
ADEC or USCG immediately when such spills occur.

11. Develop a hazardous waste safety course for transporters. Successful 
completion would be required before transport or hazardous waste.

12.. Reinforce DOT regulations on shipments of hazardous waste.

13. Require all hazardous waste handlers to notify the state on each waste, 
transaction. This would include all generators, transporters, and treat­
ment, storage, transfer, and disposal facility operators. Perform 
field inspections and technical assistance to help individuals in 
notification. > I

14. Establish criteria for management and for treatment, storage, and 
disposal in permitted facilities.

15. Establish a public awareness and education program, to promote a better 
  understanding of hazardous waste and its disposal, ar.d encourage reporting

of suspected improper hazardous waste disposal. Encourage the public to 
use the Department of Environmental Conservation for any questions on home 
use and disposal of hazardous waste.

16. Obtain adequate safety equipment and develop programs and procedures for 
emergency response and cleanup, establish a toll free number for information 
and reporting, and train DEC personnel in hazardous waste handling.

17. Promote incentives for recycling of hazardous waste and provide technical 
assistance to businesses on waste reduction, exchange and recycling.

18. Develop guidelines for storage of hazardous material similar to those for 
hazardous waste.

To establish and maintain this recommended program, one full-time person in each 
Department's three regional field offices will be needed. In addition, two full-time 
technical personnel are required in the central office, to develop regulations, 
guidelines, procedures, training programs, and provide a technical resource to the 
regions as well as industrv and the general public. Because the central office 
positions are already accointed for in the Department's FV-82 Budget request, the 
only additional resources neecad v;ould be for the three field officers. . O

- 1 0 -



RESOURCES NEEDED TO ESTABLISH A RESPONSIVE STATE HAZARDOUS HASTE CONTROL PROGRAM

SECTION 4

•TO BE ADDED LATER.



EFFECT OF THE FEDERAL HAZARDOUS WASTE CONTROL PROGRAM

Jhe 1976 Resource Conservation and Recovery Acc (RCRA) places the primary 
responsibility fnr rnnfrnlling hazardous wastes on the states. If the states 
relinquish this responsibility, then EPA is mandated to take over the States 
program. State programs and guidelines must equal or exceed those established 
by EPA. EPA has already established their regulationYXsummari'zed in Appendix 
IX) which:

1. Affect all hazardous waste disposal facilities. However, there are 
none in Alaska at the present.

2. Only cover facilities which generate, treat, or store over 2,200 pounds 
of wastes per month, and the transporters which handle those wastes. 
However, most Alaskan facilities do not generate or handle this large 
an amount of material, and only about 50 of the largest industrial 
facilities and 10 transporters are likely to be regulated. There are 
also an unknown amount of military and federal facilities.

o

Because EPA does not, have any personnel in the state to carry out the federal 
program, and may not in the future, it is likely to be operated in the following 
manner:

1. Most if not all questions, decisions and paperwork concerning the 
program will be handled by the EPA Region X office in Seattle.

2. Virtually no technical assistance or direction for those being regulated 
will be available from EPA, particularly because there is only one person 
assigned to the two states of Alaska and Oregon. This is likely to 
lead t.o inadequate disposal practices, fragmented information on how to 
properly treat, transport, store or dispose of hazardous substances,
and general misunderstanding of hazardous waste requirements.

3. The affected facilities and transporters will be required to submit 
their compliance documents to Seattle using national forms and guidelines, 
which often are not applicable to specific conditions and usually result 
'in an undue reporting burden.

ADVANTAGES TO ASSUMING CONTROL OF FEDERAL REOUIREMENTS:

>

As described above and discussed in previous sections, most of Alaska's 
hazardous waste r.sers and handlers will not be covered by the federal program. 
Consequently the federal program by itself will not assure adequate control or 
provide the safeguards needed to assure that proper disposal means are used.
If the state established the recommended program, including the necessary 
resources as described in the previous section, then the federal program controls
could also be carried out without the need for any additional resources. This 
would eliminate the direct presence of EPA in the program, at the same time 
enable the state toCsriiiplTBbthe federal requirements and make them more under­
standable to die regulated industry, and to set standards more applicable to 
Alaskan conditions.

There also are federal grant funds available to the state if portions of the 
A  federal program are taken over by the state. A total of $258,000 was allocated
w  for Alaska for FY-81, and more is likely available pending justification of need.
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DISADVANTAGES TO ASSUMING CONTROL OF FEDERAL REQUIREMENTS:

The major disadvantage to assuming control of the federal requirements is that 
the state's hazardous waste control effort will then come under EPA's review, 
guidance and grant conditions. This will be no problem as long as EPA is 
realistic and practical in their requirements. As has been shown in many of 
the other federal environmental programs, EPA has not always_.been reasonable.

EPA has indicated that there will be some flexibility in establishing many 
of the requirements within each state, particularly in the manifest system 
for transporters. Consequently, there is a strong likelihood that federal 
requirements can be made more meaningful and .less h»rden$o|pe through a state 
-operated program. Care would have to be taken, however, to only become 
involved with the federal program portions which can be made responsive to 
Alaska's needs. All other portions of the federal program should otherwise 
remain with EPA.

Another disadvantage is if the state established a hazardous waste control 
program *o only cover the federal requirements. This would not accomplish 
control of the real hazardous waste problems in the state, would make the 
state program too vulnerable to carrying out inappropriate requirements of 
EPA,and would be a very limited and ineffective means for trying to establish 
meaningful control. While even in this instance the state would be able to 
offer more respo.isive assistance to the regulatd sources, there would be very 
little else accomplished that would not otherwise be covered by an EPA-run 
program.

RECOMMENDATION: ^

Provided that the statf establishes a responsive hazardous waste control progra 
as recommended in the previous sections, then the needed statutory authority as 
well as the resources will be available to also carry out the federal requirements 
It is recommended that under this circumstance the state proceed to integrate 
the federal requirements into its program as it i> developed. This should be 
done in a careful, step-by-step manner, to make certain that the federal require­
ments are made responsive to Alaskan needs.

It is very probable that not all of the federal requirements will bo appropriate 
for state assumption. Those which are not should be left with EPA. Also, if 
at any time it becomes apparent that the state is not being allowed the 
needed flexibility by EPA to run a responsive program, then at that time the 
state should back out of conducting the federal program and fund its own 
^program effort.



SECTION 6

REVIEW OF LEGISLATION

The Department has general overall authority for the "control, prevention and 
abatement of air, water, or land or subsurface land pollution," but does not 
have any specific authority concerning hazardous waste control. The Department 
of Law recently indicated that the general authority v/ould enable the Department 
to establish a comprehensive hazardous waste control program. However, the 
Department of Law also indicated that it may be advisable to obtain specific 
legislative authority so that there is no mistaking of the legislature's 
intent in the control of hazardoi" wastes. Because of the importance of this 
program, and because the Department has not had much previous involvement in 
the control of hazardous wastes, specific legislation is recommended.

RECOMMENDED LEGISLATION (Appendix VIII)

A. Hazardous Waste Control:

Specific authority, as drafted by the Department of Law last Legislative 
session as a substitute for HB-511 is recommended so that all facets of 
hazardous waste generation, transportation and disposal are covered.
This authority would also provide the Department with necessary authority 
for assuming responsibility for the federal requirements under the Resource 
Conservation and Recovery Act. Example: AS 46.03.020(10)(H) would be added
to read; "operation, handling, transportation,treatment,storage and disposal 
of hazardous waste; and safe handling and storage of hazardous material."

B. Permitting: High-Level Radioactive Facilities

AS 18.45.025 provides authority for the department to issue permits for 
the disposal of radioactive wastes, provided that certain conditions were 
met. However, several of these conditions have been found unconstitutional 
under the terms of a recent state supreme court decision and are therefore 
recommended to be deleted. In addition, this statute is recommended to 
apply only to high level radioactive v/astes, since low level wastes are 
covered under AS 46.03.250-260 as discussed below.

I
C. Permitting: Low-level Radioactive wastes

AS 46.03.250-260 prohibits the disposal of any radioactive wastes in the 
state, unless the department has issued a permit allowing the activity. 
Because AS 18.45.025 already covers high level wastes, AS 46.03.250-260 
are recommended to be changed to only apply to low level radioactive wastes 
so as to avoid duplication.



Amendment

Sec. 46.03.2915. CONTROL OF HAZARDOUS WASTES. The department 

shall, by regulations adopted under the Administrative Procedure 

Act (AS 44.62), establish a state hazardous waste program; the 

state hazardous waste program-shall

(1) consistent with and substantially equivilent to the 

Federal Conservation and Reciv ery Act of 1976 (P.L. 94-580, 42 U.S.A. 

6901-6987),

(A) establish criteria to identify the characteristics of 

hazardous wastes;

(B) enumerate specific hazardous wastes (within the mean­

ing of AS 46.03.900(31) subject to the provisions of AS 46.03.302 

and 46.03.305; however, the department may not list as hazardous 

a waste that lias not been listed as a hazaidous waste by the 

United States Environmental Protection Agency under 42 U.S.C. 

6921, unless the commissioner first dotcrmi ics that the waste 

poses a sub .tantial threat to the public hcilth and welfare; and



s o f t / ®

SUGGESTED AMENDMENTS, CSSB-29

1. Hazardous materials deletion

Page 7, line 25, delete "and safe handling and storage of 

hazardous materials."

2. Reference to landfill.

Page 7, line 29, amend section to read:

Sec. 46.03.296. DISPOSAL OF HAZARDOUS WASTES, (a) It is un­
lawful to dispose of hazardous wastes in any landfill in the state 
unless:

3. Defining universe of hazardous wastes.

Option 1 : Page 8, line 20 through 25, delete subsections (3), {4)
and (5), replacing with:

(3) adopt Part 261, Identification and Listing of Hazardous Wastes, 
as contw^.ied in regulations published under the Resource Conser­
vation and Recovery Act of 1976.

Option 2 : Same lines, add the words, "consistent with the Federal
Resource Conservation and Recovery Act of 1976 (P.L. 94-580, 42 U.S.C. 
6901-6987)." to each item, (3), (4) and (5).

4. Page 9, line 1: substitute words "generates" for "produces" and 
"treats" for "processes".

This mnker, wording consistent with RCRA. Same word changes should
be made in following sections, elsewhjre in bill.

5. Page 10, line 9: Definitions should Lo made consistent with RCRA.



A T L A N T I C  R I C HFIELD C O M P A N Y  C O M M E N T S  ON 

THE HA Z A R D O U S  W A S T E  P R O V I S I O N S  OF 

HCS CS SB 29

T h e  p u r p o s e  of this legi s l a t i o n  is to ena b l e  the Alaska 

D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  to d e v e l o p  a State 

ha z a r d o u s  w a s t e  p r o g r a m  w h i c h  w i l l  be appr o v a b l e  b y  EPA, 

t h e r e b y  p e r m i t t i n g  the State of A l a s k a  to adm i n i s t e r  its own 

p r o g r a m  in lieu of the F e d e r a l  program.

A t l a n t i c  R i c h f i e l d  supports State a d ministration of 

F e d e r a l  e n v i r o n m e n t a l  programs. W e  have oppo s e d  this particular 

legislation, however, because:

1. T h e  p r o g r a m  it establishes does not m e e t  the Federal 

s t a t u t o r y  requi r e m e n t s  for approval.

2. This l e g i s l a t i o n  will need signi f i c a n t  amendments in 

the future to m e e t  such F e d e r a l  requirements.

3. Si n c e  in o u r  opinion, this p r o g r a m  w i l l  n o t  be Federally 

approvable, this legislation w i l l  impose duplicate and 

o v e r l a p p i n g  requirements on all those w h o  generate and 

h a n d l e  h a z a r d o u s  wastes and create another bureaucracy 

for the r e g u l a t e d  community.

T h e r e  are hazardous wa s t e  regulations in effect in 

A l a s k a  at this time administered by EPA, effective on November 

19, 1980. W e  do n o t  w a n t  another p r o gram unless it will 

q u a l i f y  as a r e p l a c e m e n t  for the Federal p r o g r a m  now in 

effect.



R a t h e r  t h a n  c o n t i n u e  t o  o p p o s e  t h i s  b i l l ,  w e  would' l i k e  

t o  r e c o m m e n d  t h a t  t h e  r e g u l a t o r y  p r o v i s i o n s  o f  t h i s  l e g i s l a t i o n  

n o t  g o  i n t o  e f f e c t  u n t i l  i n t e r i m  o r  f i n a l  E P A  a u t h o r i z a t i o n  

h a s  b e e n  g r a n t e d  to t h e  S t a t e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n . T h a t  w o u l d  a l l o w  t h e  A D E C  t o  b e g i n  t o  e s t a b l i s h  

a  p r o g r a m  w i t h o u t  p l a c i n g  a n  u n d u e  b u r d e n  o n  t h o s e  w h o  w i l l  

b e  r e g u l a t e d .

A  s i m p l e  s t a t e m e n t  s u c h  a s  t h e  f o l l o w i n g  m i g h t  b e  

a p p r o p r i a t e :

T h e  r e g u l a t o r y  p r o v i s i o n s  o f  t h i s  p r o g r a m  w i l l  n o t  g o  

i n t o  e f f e c t  u n t i l  i n t e r i m  o r  f i n a l  E P A  a u t h o r i z a t i o n  h a s  

b e e n  o b t a i n e d  b y  t h e  A D E C .



•
In its p r e s e n t  f o r m  H C S  C S S B  29 c o u l d  a p p l y  to m a n y  oil 
f i e l d  wastes. O n e  s u c h  w a s t e  w o u l d  be excess d r i l l i n g  
fluid. A n o t h e r  e x a m p l e  w o u l d  b e  the w a t e r  w h i c h  is prod u ce d 
f r o m  the f o r m a t i o n  a l o n g  w i t h  the oil. D i s c h a r g e  of b o t h  of 
t h e s e  m a t e r i a l s  is a l r e a d y  c o n t r o l l e d  u n d e r  p e r m i t s  issued 
b y  e i t h e r  the s ta te  o r  f e d e r a l  government.

R e g u l a t i o n s  to i m p l e m e n t  the R e s o u r c e  C o n s e r v a t i o n  and 
R e c o v e r y  A c t  (RCRA) w e r e  p r o m u l g a t e d  b y  the U n i t e d  States 
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  in M a y  of 1980. D u ri ng  
d e v e l o p m e n t  of t he s e r e g u l a t i o n s  t h er e w a s  some q u e s t i o n  as 
to t h e i r  a p p l i c a b i l i t y  to d r i l l i n g  fluids and p r o d u c e d  
w a t e r s  a s s o c i a t e d  w i t h  the e x p l o r a t i o n  and p r o d u c t i o n  of oil 
a n d  gas. T o  c l a r i f y  the matt er ,  in the S ol id  W a s t e  Disposal 
A c t  A m e n d m e n t s  of 1980, C o n g r e s s  d i r e c t e d  the E n v i r o n m e n t a l  
P r o t e c t i o n  A g e n c y  to s p e c f i c a l l y  e x c l u d e  these materials.  
C o n g r e s s  a l s o  d i r e c t e d  the E P A  to c o n d u c t  r e s e a r c h  to determine 
if d r i l l i n g  f l ui ds  a n d  p r o d u c e d  w a t e r s  do p r e s e n t  any hazard 
to the e n vi ro n m e n t .  T h e  r e s u l t s  of this st u dy  w i l l  oe 
r e p o r t e d  b a c k  to Con gr e ss , at w h i c h  time it w i l l  be determi ne d 
w h a t  h a z a r d o u s  m a t e r i a l  r e gu la t io ns , if any, s h ou ld  apply to 
t h e s e  wastes. S i n c e  this i n f o r m a t i o n  is n o t  y e t  available,

^  and in o r d e r  to b e  c o n s i s t e n t  w i t h  the feder al  ha za r d o u s  
w a s t e  program, H CS C S S B  29 s h o u l d  c o n t a i n  the exclu si on s 
p r o v i d e d  for in the f e d e r a l  l e g i s l a t i o n  and regulations.
T h e s e  e x c l u s i o n s  c o u l d  be i n s e r t e d  in S e c t i o n  16 of the 
p r o p o s e d  b i l l  u n d e r  the d e f i n i t i o n  of "hazar do us  materi a l. "
T h e  w o r d i n g  s p e c i f i c a l l y  for the e x e m p t i o n  of p r o d u c e d  
wate rs , a n d  d r i l l i n g  fl uids s h o u l d  be as follows:

"The f o l l o w i n g  w a s t e s  a re n o t  h a z a r d o u s  m at er ia ls :  drilling
fluids, p r o d u c e d  w a t e rs , and o t h e r  w a s t e s  a s s o c i a t e d  w i t h  
t he e x pl o ra ti on , d e v e l o p m e n t ,  or p r o d u c t i o n  of crude oil, 
n a t u r a l  gas, or g e o t h e r m a l  en ergy."

A t t a c h e d  is p a g e  33120 of the F e d e r a l  R e g i s t e r  Vol. 45, No.
98 w h i c h  c o n t a i n s  the "E xc lusions" sec ti on  of the federal 
R C R A  reg ul at i on s.
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(1] Household w a s te ,* in c lu d in g ^ ^ ty  • specifications, would have the generic 
household waste that has be'en '£ fe :v '«^^_nam e listed in § 261.33(e).—-->.-. • 
collected, transported,-stored,:treatedi\V ’ ^i ..:[3)-Any containers identified in 

i S p f t  (including a waste.mixture), when the ’ J-‘. - disposed, recovered (e!g.,Tefuse.-derived.^ § 261.33(c) that are larger than 20 liters
 u  .vk iM ienm , r,r *v.o \\ f>.oiv:,..Vonoo^ "Household wasteV'-i.v.^F.^'-in capacit^'^,^s^sff-??fj'j'^o^?t :

iste material ( i n c l u d i n g ' ^ - * (4) 10 kilograms o f inner liners from 
w w . and sanitary wastes ir i^h^ .con ta in e rs identified under 5 261.33(c); 

criteria of paragraph*(d): septic tanks) derived from hou seh o ld s l.v .:: .*.(5) 100 kilograms of any residue or
will remain a-'-T-' / (including single and multiple 7^  . contaminated soil, water or other debris

S  residences, hotels and motels.) ̂ ^ > 5 5  $ resulting from the cleanup of a spill, into 
waste generated from r.Lv - • (2) Solid wastes generated by any o f or on any land or wateri'of any -

n n n n l  m P  n  i l i n  P n l l  A l l t i n n  n n > ]  n n n  n n f i t t a v t  A n m T V S O I* / * { n l r*V l D T f l l  f ' f l l ' r iT T ^ f l r t l*

- excluded from regulation under this 
section^ the generator must comply with 

.11 o f this Chapter; He must also 
r treat or dispose of the waste in an 

facility, or ensure delivery to an 
treatment; storage Vr,disposal

(2) In thabase'qf a waste'whidi i r a  t\'] * an^ plher wastes associated with*the hazardous waBte management program
• ^ listed waste’under Subpart D | contains'a* exploration, development, or production authorized under Part 123 of .this
*^4 tit*'waste listed under SubpartD  pU, natural gas'or geothermal C h a p t e n ^ . ^ i * ^ ^ ! ^ f e ^  *
'J>e££*derived from a‘waste listed in i^bpart^ t."  ' (2) 111 Interim status under-Parts 122
. ^ D ,  It'also ha's been 265 pf this Chapter o f ^ V  .“ u<v~        • £ *5 "-•Sp®c,«| requirements f o r . y . ^ . ^ a  .fe., (3> Pe*mitled. licensed, or registeredhazardous waste generated by sm alls niji np

quantity g o n s r a t O r ^ ^ ^ V ^ R ^ i  f t ®  ? lf ‘f  t0 “ ana8f  n ^ l p a l  or, ,u* i j j  l i • 1 Industrial solid w a8te.;v£r*T..';.
5261.4 ExduslonfcMt>l>rir;e^?^qt5irJ*M,j.. lnJ Excepj as otherwise provided in '.(cJHazardous waste subject to the

fBOliP (a) Materials which are hot solid  l .8 s^c ' ?  per8° ”  genera t e s . in a ^  reduced requirements o f this section
'-"wastes. Tha following materials arc not ; p“ and °r  month, a total of lc s : than 1000 may bo mixed with non:hnzardous 

Xx -'"splld wustes for the purpose of this Part: • f amB 0 inzardous wastes IhoBe-), waste nnd remain subject to these 
•SESr.. ,n  —  • wastes arc not subject to regu la tioa^  ^ ;  reduced requirements even though the

under Parts 262 through 205 and PartB ... v resultnnt mixture exceeds the quantity 
122 through 124 o f this Chapter, and t h e -  UmltaUon8 Identified in this section.

(1) (i) Domestic sewage; and',*”
(ii) Any mixture o f domestic sewage •

and other wastes that posses through tr’  .. „ „ „ „  ........................................................................
sower system to a publicly-owned I/*:,' * •' n? p 5 , ^ ° n req“  0 e.® ° n , - H unless the mixture meets any o f tho

xV&vfi treatment works for trcatmenti’'^*!^* "  • * j f r i r ' * '  ■ * bii' r h n m r i p r t q i t r n  n F b n r n r d n u a  w u a t or c : r -  • 0 ? )¥  ® p0r8on whose waste has been v, characteristics o f hazardous waste 
identified In Subpart *C^?M.'* *

i-fcV * *.%*,tXvi dr.f** ' •
Special requirements (or 

hazardous waste which la used, re-used,
that aro nbint source dlschnreea sublect quanUUes greater than • 000 k i l o g r a m s ,r e c y c le d  or r e c l a im e d ^ *  . .

^  to regulation under Section 402 of the * - ' i  »bose accumulated wnsms ore subject to (a) Except as otherwise provided m 
^  Clean W o t*  Act, as amended. ,,* y rcgdatjoo  ̂ d e r  Parts 262 though 205,.: ... paragraph (b) of this section. a'••• 1 i und Porta 122 through 124 o f this : hazard. 11s waste which meets cither ol J

[Comment: This exclusion appIIoB on ly '. -Chopter, and the n o t i f i c a t i o n I  i  > the following criteria is not subject to • ~ 
^ r ;-to  the actual point sourcodJBChaisc. I t ;   ̂ requirements o f Section 3010 of RCRA. t ‘ regulation under Parts 202 through 265 J  

®?°,? n.? eJlc ‘uae industrial wastewaters . .. (0) If a person generates In a calendarui or Parts 122 through 124 of this Chapter - 
.fitwv * . J j f  I8 c ! fc ’, B or1e. . ° r-!-: • month or accumulates at any tlme.any o f ;  and is not subject to the notification * ; j. . . tfeotod before discharge, nor does it the following hazardous wastes In requirements o f Section 3010 of RCRA J

B y*{: f x , u' . *‘UP8®8 ore generated by ' • quantities greater thon sot forth below .'.V .- until such time as'the Administralor8 .';? '^ - industrial wastewater treatment.]..r : -  _ thoBO wastes are subject to re g u la t ion :'!p rom u lg a te s  regulations to tho contrary--
i . '  H r '  -. (3) IrrigaUon return flowB.>;;; r ; -  :  . .. . under Parts 202 through 265 and P a r t s . (1) It is being beneficially used or re-

(4) Source, speciul nuclear orliy -\ 122 through 12> of this Chapter, and the j , ’ used or legitimately recycled or
B'wT^V. product material os defined by .the-.,/"'..* notification requirements o f  Section 3010 „ reclaimed.' lrt,-c.s a ii;,,*... .
u'HU* Atom ic Energy Act o f 1054, ns amended, * o f RCRA: r̂ '1 er.ruj, * • (2) It Is being accumulated, stored or

42 U .S.C . 2011 at seq /^ '[■ ' • „  • " „r -(l) One kilogram o f o.ry commercial r j- physically,-chemically or biologically 
.. (5) Materials subjactod to in«aitu^_‘Jj product or munufuctur ing chumicni troatod prior to beneficial use or re-ui® ;

'J-7^*“ * mining techniques which n rc :*?• intermediate hnving lae generic name or legitimate recycling or reclamnllon.
v;. 5 . removed from.tlie ground oa part o f thu. listed in § 201.33(e).H-^iV:,' * r l'" (b) A  hazardous waste which i3 » ,

extraction' pfroceBS.”. X rrr, • T.(2) One kilogram o f any sludge,-or which is. listed in Subpsrt u.,,.
(b) Sofid wastes which are not^ ' j specification commercial chemical . . o r  which contains*one or more • *

hazardous Wastes listed in Subpart K  ,



In its p r e s e n t  form, H CS C S S B  29 p r o v i d e s  t h a t  the d e p a r t m e n t  
m a y  e x e m p t  f r o m  p e r m i t t i n g  r e q u i r e m e n t s  a p e r s o n  w h o  g en e rates 
or h a n d l e s  small q u a n t i t i e s  of h a z a r d o u s  waste. A  set, 
s m a l l  g e n e r a t o r  e x c l u s i o n  s h ou ld  be e s t a b l i s h e d  in the b i l l  
for the f o l l o w i n g  reasons:

1. a p e r m i t t i n g  a nd t r a n s p o r t a t i o n  m a n i f e s t i n g  s y s t e m
f or s mall g e n e r a t o r s  c o ul d a f f e c t  m a n y  small bu si ne s s e s  
a n d  i n d i v i d u a l s  and w o u l d  thus b e  i m p o s s i b l e  to 
enforce,

2. s u c h  a s y s t e m  c o u l d  p l a c e  a n  u n n e c e s s a r y  p a p e r  w o r k  
b u r d e n  o n  s m al l b u s i n e s s e s  and i nd i vi d u a l s  s olely 
a t  the  d i s c r e t i o n  of the de partment,

3. r e g u l a t i o n s  c ou ld  b e  e s t a b l i s h e d  for disposal, t r a n s­
portati on , etc. of s ma ll  q u a n t i t i e s  of h a z a r d o u s  
w a s t e s  w i t h o u t  the n e e d  for a p e r m i t  or m a n i f e s t  
system, and

4. the d e p a r t m e n t  c o u l d  b e t t e r  serve the n ee ds  of the 
p u b l i c  by c o n c e n t r a t i n g  u p o n  e d u c a t i n g  the small 
g e n e r a t o r  on h a z a r d o u s  w a s t e  h a n d l i n g  and d i s p o s a l  
r a t h e r  t ha n i m p o s i n g  a c u m b e r s o m e  m a n i f e s t  and 
p e r m i t  s y s t e m  on them.

T o  b e  c o n s i s t e n t  w i c h  f e d e r a l  r e g u l a t i o n s  on tr a ns portation, 
storage, and d i s p o s a l  of h a z a r d o u s  wastes, the small g e n e r at o r 
e x c l u s i o n  should be set at 1,000 k i l o g r a m s  (approximately 
five 55 g a l l o n  drums) p e r  month. This e x c l u s i o n  could be 
p l a c e d  in HCS C S S B  29 as follows:

Sec. 46.03.350. H A Z A R D O U S  W A S T E  PERMITS. (a) N o  p e r s o n
m a y  generate, process, transport, store, or d i s p o s e  of 
a h a z a r d o u s  w a s t e  l isted by the d e p a r t m e n t  under A S 
46.03. 340 (2) w i t h o u t  a p e r m i t  and w i t h o u t  p r e p a r i n g  
an d p r o v i d i n g  reports, i nc luding m a n i f e s t s  w h i c h  m a y  be 
r e q u i r e d  by the department.

(bj A  p e r s o n  w h o  generates, processes, transports, 
stores, or d..'sposes of less than 1,000 k i l o g r a m s  of 2,2.00 
h a z a r d o u s  w a s t e s  per c a l e n d a r  m o n t h  shall be e x e m p t e d  ~~
f r o m  the permitting, reporting, and m a n i f e s t i n g  r eq ui r e m e n t s  
e s t a b l i s h e d  in (a) of this section. Such p e r s o n  shall 
c o m p l y  w i t h  r e g u l a t i o n s  e s t a b l i s h e d  by the d e p a r t m e n t  
u n d e r  AS 46.03.020 ( 1 0 ) (H) so as to n ot p r e s e n t  a 
h a z a r d  to the p u b l i c  health, or to the livestock, fish, 
w il dlife, or e n v i r o n m e n t  of the state.



M ar at h o n  O i l  'Company T e s t i m o n y  on House C om mi tt ee  S u b s t i t u t e  f o r  Com mit tee
S u b s t i t u t e  f o r  Se n a te  B i l l  29

R e c e n t l y ,  conce rn  has been e x p r e s s e d  o ve r  p o s s i b l e  h a za r do us  wast e  pr ob lems  

r e s u l t i n g  from d e v e lo p m e n t  o f  an i n - s t a t e  p e t r o c h e m i c a l  i n d u s t r y .  Concern 

has a l s o  been v o i c e d  t h a t  n u c l e a r  wa st e s from t h e  "Lower 4 8"  may be d i s ­

posed in A l a s k a .  In re s p o n s e  t o  t h e s e  c o n c e r n s ,  l e g i s l a t i o n  has been

i n t r o d u c e d  in both  t h e  House and S e n a t e .  A p p a r e n t l y ,  HCS CSSB 29 r e p r e ­

s e n t s  an a t t e m p t  by t h e  House Re so u rc es  C om mi tt ee t o  combine t h r e e  b i l l s  

d e a l i n g  w i t h  c o n t r o l  o f  h a za r do us  m a t e r i a l s  (SB 2 3 9 ) ;  t r a n s p o r t a t i o n ,  

s t o r a g e ,  and d i s p o s a l  o f  h aza rd ous  wastes and n u c l e a r  m a t e r i a l s  (HB 7 2 ) ;  

and c o n t r o l  o f  n u c l e a r  m a t e r i a l s  (SB 2 9 ) .

Management o f  h a za r do us  w a s t e s  and c o n t r o l  o f  n u c l e a r  m a t e r i a l s  i n v o l v e  two 

e n t i r e l y  d i f f e r e n t  a r e a s  o f  e x p e r t i s e  and,  ir> o ur  o p i n i o n ,  s h o u l d  n o t  be 

a d d r e s s e d  in t h e  same b i l l .  For  t h i s  r e a s o n ,  o ur  s p e c i f i c  comments on t h e  

pr op ose d l e g i s l a t i o n  w i l l  be p r e s e n t e d  in two s e c t i o n s .

N u c l e a r  M a t e r  i a I s

S e c t i o n  1 8 . 4 5 . 1 3 0  (b)  o f  HCS CSSB 29 would  r e q u i r e  a t r a n s p o r t e r  o f  low

l e v e l  n u c l e a r  wa st e s t o  o b t a i n  a p e r m i t  and comply  w i t h  a m a n i f e s t / r e c o r d  

k e e p i n g  sy s t e m  implemented by t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n .  

An ex am pl e  o f  how t h i s  would a p p l y  t o  o i l  i n d u s t r y  o p e r a t i o n s  would be In 

t h e  t r a n s p o r t a t i o n  o f  r a d i o a c t i v e  s c a l e  wh ich  fo r m s n a t u r a l l y  In w e l l  

t u b i n g  and o i l  f i e l d  s e p a r a t i o n  e q u i p m e n t .  T h i s  m a t e r i a l  must o c c a s i o n a l l y  

be removed and is  o f t e n  s e n t  t o  a l a b o r a t o r y  f o r  a n a l y s i s .  T r a n s p o r t a t i o n  

o f  r a d i o a c t i v e  m a t e r i a l s ,  such as t h i s  s c a l e ,  is  a l r e a d y  s t r i c t l y  r e g u l a t e d  

und er  t h e  h a za r d o u s  m a t e r i a l s  t r a n s p o r t a t i o n  r e g u l a t i o n s  o f  t h e  f e d e r a I  

D e p a r t m e n t  o f  T r a n s p o r t a t i o n .  These r e g u l a t i o n s  e s t a b l i s h  s p e c i f i c  

p a c k i n g ,  l a b e l i n g ,  m a n i f e s t i n g ,  and t r a n s p o r t a t i o n  r e q u i r e m e n t s '  f o r  a l l  

h a z a r d o u s  m a t e r i a l s .  Under t h e  f e d e r a l  r e g u l a t i o n s ,  m a t e r i a l s  w i t h  a 

s p e c i f i c  a c t i v i t y  o f  2 n a n o c u r i e s  per gram or  l e s s  a r e  n o t  c l a s s e d  as 

r a d i o a c t i v e  m a t e r i a l .  However,  under t h e  proposed b i l l ,  t r a n s p o r t a t i o n  o f  

t h e  same m a t e r i a l  would r e q u i r e  t h e  p e r m i t  and e x t e n s i v e  re c o r d  k ee p in g  

m e n t i o n e d  above.

S e c t i o n  4 6 . 0 3 . 2 6 0  o f  t h e  proposed b i l l  would r e q u i r e  a person who c o nd uc ts

an o p e r a t i o n  r e s u l t i n g  in any d i s c h a r g e  o f  low l e v e l  r a d i a t i o n  t o  o b t a i n  a

p e r m i t  b e f o r e  commencing t h e  d i s c h a r g e .  Two o f  t h e  o i l  f i e l d  o p e r a t i o n s  

w h ic h  would be a f f e c t e d  by t h i s  s e c t i o n  a re  w e l l  l o g g i n g  o p e r a t i o n s  and 

r a d i o a c t i v e  t r a c e r  s u r v e y s  in p r o d u c t i o n  and w ate r  i n j e c t i o n  w e l l s .

In w e l l  l o g g i n g  o p e r a t i o n s ,  i n s t r u m e n t s  ar e  lowered i n t o  t h e  w e l l  t o  o b t a i n  

i n f o r m a t i o n  ab o u t  t h e  p r o d u c i n g  f o r m a t i o n  and o t h e r  g e o l o g i c a l  z o n e s .  Some 

common lo g g i n g  i n s t r u m e n t s  u t i l i z e  s e a l e d  gamma r a y  or  n e u t r o n  s o u r c e s .  

When in use t h e s e  d e v i c e s  e m i t  r a d i a t i o n  i n t o  t h e  g e o l o g i c a l  f o r m a t i o n s ,  

b u t  do n o t  r e l e a s e  any r a d i o a c t i v e  m a t e r i a l .  S i n c e  t h e  s o u rc e  is 

c o m p l e t e l y  s e a l e d ,  no r a d i a t i o n  r e m a in s  in t h e  f o r m a t i o n  when t h e



i n s t r u m e n t  is  removed from t h e  w e l l .  R a d i o a c t i v e  t r a c e r  s u r v e y s  i n v o l v e  
t h e  i n j e c t i o n  o f  r a d i o a c t i v e  m a t e r i a l s  i n t o  t h e  w e l l  t o  d e t e r m i n e  t h e  f l o w  

r a t e  i n t o  t h e  f o r m a t i o n  and t h e  v a r i a t i o n  o f  f l o w r a t e s  between t h e  z on e s.  

Common e l e m e n t s  used in t h e s e  s u r v e y s  i n c l u d e  I r i d i u m  192 and I o d i n e .  Both 

o f  t h e s e  e l e m e n t s  a r e  e x t r e m e l y  low l e v e l  r a d i a t i o n  so u rc es  and have h a l f -  

l i v e s  o f  75 d, ys  and 8 d a y s ,  r e s p e c t i v e l y .  Use o f  both o f  t h e s e  m a t e r i a l s  

i s  c o n t r o l l e d  and p e r m i t t e d  under a l i c e n s e  is su e d by t h e  U n i t e d  S t a t e s  

N u c l e a r  R e g u l a t o r y  C o m m is s io n .  The l i c e n s e  s p e c i f i e s  t e r m s  and c o n d i t i o n s  

f o r  s t o r a g e ,  t r a n s p o r t a t i o n ,  and l e a k  t e s t i n g  o f  r a d i o a c t i v e  m a t e r i a l s  and 

e q u i p m e n t ,  and e s t a b l i s h e s  t r a i n i n g  r e q u i r e m e n t s  f o r  p e r s o n n e l .  HCS CSSB 

29 would r e q u i r e  t h e  o p e r a t o r  t o  o b t a i n  an a d d i t i o n a l  p e r m i t  each t i m e  t h i s  

e q u i p m e n t  is  used.

T h i s  b i l l  would  hav e a p e r v a s i v e  e f f e c t  upon t h e  o i l  i n d u s t r y ,  and many 

o t h e r  i n d u s t r i e s  as w e l l ,  because o f  t h e  a l l  i n c l u s i v e  d e f i n i t i o n  o f  low 

l e v e l  n u c l e a r  w a s t e s .  A c c o r d i n g  t o  s e c t i o n  1 8 . 4 5 . 1 7 0  and s e c t i o n  I I .  

AS 4 6 . 0 3 . 9 0 0  a low l e v e l  n u c l e a r  w as t e  would be any r a d i o a c t i v e  waste  which 

e m i t s  l e s s  t h a n  10 n a n o c u r i e s  per gram. The d e f i n i t i o n  e s t a b l i s h e s  no 

lo wer  l i m i t  f o r  r a d i o a c t i v e  a c t i v i t y  and t h e r e f o r e  would i n c l u d e  a l l  r a d i o ­

a c t i v e  w a st e s no m a t t e r  how in n o c u o u s .  Under t h e  p r e s e n t  d e f i n i t i o n  

d i s p o s a l  o f  a smoke d e t e c t o r  o r  a w r i s t  watch w i t h  a lu mi n o us  d i a l  would be 

c o n s i d e r e d  low l e v e l  n u c l e a r  wast e  d i s p o s a l .  I t  would a l s o  f o l l o w  t h a t  use 

o f  an u l t r a v i o l e t  lamp would  be an o p e r a t i o n  which r e s u l t s  in t h e  d i s c h a r g e  
o f  low l e v e l  r a d i a t i o n .

I t  would seem o b v i o u s  t h a t  t h e  d e f i n i t i o n  o f  low l e v e l  n u c l e a r  waste  sh o u ld  

c o n t a i n  a lower l i m i t .  For  c o n s ’ s t e n c y  w i t h  t h e  f e d e r a l  t r a n s p o r t a t i o n  

r e g u l a t i o n s  a v a l u e  o f  2 n a n o c u r i e s  per gram o f  m a t e r i a l  s h o u l d  be s e t  as 

t h e  lower l i m i t  in t h i s  d e f i n i t i o n .

D e s p i t e  t h e  f a c t  t h a t  each o f  t h e  p r e v i o u s l y  m e n t i o n e d  a r e a s  is  a l r e a d y  

a d e q u a t e l y  c o n t r o l l e d  by f e d e r a l  r e g u l a t i o n s ,  s e c t i o n  4 6 . 0 3 . 2 5 0  o f  t h e  

pr op ose d b i l l  g i v e s  a u t h o r i t y  t o  t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r ­

v a t i o n  t o  go ve rn  t h e s e  a c t i v i t i e s .  T h i s  s e c t i o n  a l s o  g i v e s  t h e  Deparment 

o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  t h e  d i s c r e t i o n  t o  d e t e r m i n e  what l e v e l s  o f  

r a d i o a c t i v i t y  would c o n s t i t u t e  a t h r e a t  t o  p u b l i c  h e a l t h .  I t  is d i f f i c u l t  

t o  u n d e r s t a n d  how t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  would have a 

g r e a t e r  l e v e l  o f  e x p e r t i s e  in n u c l e a r  s c i e n c e  and n u c l e a r  waste  management 

t h a n  bo th  t h e  U .S .  N u c l e a r  R e g u l a t o r y  Commission and t h e  D e p a r tm e n t  o f  

T r a n s p o r t a t i o n  Ha z ar do u s M a t e r i a l s  O f f i c e .  How would t h e  d e p a r t m e n t  be 

more q u a l i f i e d  t h a n  t h e s e  o t h e r  a g e n c i e s  t o  d e f i n e  t h e  l e v e l s  o f  r a d i o ­

a c t i v i t y  wh ich  would c o n s t i t u t e  a t h r e a t  t o  p u b l i c  h e a l t h ?  I f ,  on t h e  

o t h e r  hand, t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  s i m p l y  a d o p t s  t h e  

p r e s e n t  f e d e r a l  r e g u l a t i o n s ,  what  is  t h e  need f o r  e s t a b l i s h i n g  a s t a t e  

p e r m i t t i n g  and r e g u l a t o r y  system?

Haz a r d o u s  Wastes

The second p o r t i o n  o f  HCS CSSB 29 would  add a new c h a p t e r  t o  AS 46 wh ich  

would  a p p l y  t o  t r a n s p o r t a t i o n  and d i s p o s a l  o f  e x t r e m e l y  ha za rd o us  and 

h a z a r d o u s  w a s t e s .  N o r m a l l y ,  Ma ra th o n  O i l  Company would n o t  be d i r e c t l y



a f f e c t e d  by l e g i s l a t i o n  c o n c e r n i n g  e x t r e m e  Iy  ha za rd o us  w a s t e s .  For t h i s  

r e a s o n  we w i l l  c o n f i n e  o u r  comments t o  o n l y  t h o s e  s e c t i o n s  d e a l i n g  w i t h  

h a z a r d o u s  w a s t e s .

A s p e c i f i c  p o i n t  o f  conce rn  w i t h  t h e  proposed l e g i s l a t i o n  is  t h e  d e f i n i t i o n  

o f  h a z a r d o u s  w a st e s c o n t a i n e d  in s e c t i o n  4 6 . 3 2 . 0 7 0 .  W i t h o u t  c h a n g in g  t h e  

m e an in g o f  t h e  d e f i n i t i o n ,  we w i l l  e x t r a c t  a p o r t i o n  o f  i t  t o  d e m o n s tr a te  

why i t  cau ses  us c o n c e r n .  "Hazar do us wast e  means a w a s t e . . . w h i c h . . . m a y  

pose a . . . p o t e n t i a l  ha zard t o  human h e a l t h ,  l i v e s t o c k ,  w i l d l i f e ,  p r o p e r t y ,  

o r  t h e  e n v i r o n m e n t  when i m p r o p e r l y  d is p o s e d  o f . "  We 's ubmit  t h a t  t h e

d e f i n i t i o n  is  e n t i r e l y  t o o  broad and, based upon c h a r a c t e r i s t i c s  which 

" . . . m a y  pose a p o t e n t i a l  h a z a r d . . . " ,  a l m o s t  an y waste  c o u l d  be c l a s s i f i e d  

a s  h a z a r d o u s .

In i t s  p r e s e n t  form t h e  l e g i s l a t i o n  c o u l d  a p p l y  t o  many o i l  f i e l d  w a st es .  

One such wast e  would be e xc es s d r i l l i n g  f l u i d .  A n o th e r  example  would be 

t h e  w a te r  which is  produced from t h e  f o r m a t i o n  a l o n g  w i t h  t h e  o i l .  D i s ­

c h a r g e  o f  bo th  o f  t h e s e  m a t e r i a l s  is a l r e a d y  c o n t r o l l e d  under p e r m i t s

i s s u e d  by e i t h e r  t h e  s t a t e  or  f e d e r a l  go v e r n m e n t .

R e g u l a t i o n s  t o  imp lement  t h e  Res o u rc e  C o n s e r v a t i o n  and R e c o v e r y  Act  (RCRA) 

were p r o m u l g a te d  by t h e  U n i t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  Agency in 

May o f  1980. D u r i n g  d e v e lo p m e n t  o f  t h e s e  r e g u l a t i o n s  t h e r e  was some ques­

t i o n  as t o  t h e i r  a p p l i c a b i l i t y  t o  d r i l l i n g  f l u i d s  and produced w a t e r s .  To 

c l a r i f y  t h e  m a t t e r ,  a p r o v i s i o n  was plac ed in t h e  r e g u l a t i o n s  t o  s p e c i ­

f i c a l l y  e x c l u d e  t h e s e  m a t e r i a l s .  Co ngr ess  has d i r e c t e d  t h e  E n v i r o n m e n t a l  

P r o t e c t i o n  Agency t o  c o n d u c t  r e s e a r c h  t o  d e t e r m i n e  i f  d r i l l i n g  f l u i d s  and 

produced w a t e r s  do p r e s e n t  any ha zard t o  t h e  e n v i r o n m e n t .  The r e s u l t s  o f  

t h i s  s t u d y  w i l l  be r e p o r t e d  back t o  C o n g r e s s ,  a t  which t i m e  i t  w i l l  be

d e t e r m i n e d  what  h a za r do us  m a t e r i a l  r e g u l a t i o n s ,  i f  any ,  s h o u ld  a p p l y  t o

t h e s e  w a s t e s .  S i n c e  t h i s  i n f o r m a t i o n  is  n o t  y e t  a v a i l a b l e ,  HCS CSSB 29 

s h o u l d  i n c l u d e  a p r o v i s i o n  r e q u i r i n g  t h a t  t h e  r e s u l t i n g  s t a t e  r e g u l a t i o n s  

n o t  be more s t r i n g e n t  t h an  t h e  f e d e r a l  r e g u l a t i o n s .  F a i l i n g  t h a t , '  t h e  b i l l  

s h o u l d  c o n t a i n  t h e  e x a c t  e x c l u s i o n  as t h e  f e d e r a l  r e g u l a t i o n s .  T h i s  e x c l u ­

s i o n  r e a d s :

"T he f o l l o w i n g  s o l i d  wastes a r e  n o t  h aza rd ous  w a s t e s :  

d r i l l i n g  f l u i d s ,  produced w a t e r s ,  and o t h e r  wast es a s s o c i a t e d  

w i t h  t h e  e x p l o r a t i o n ,  d e v e l o p m e n t ,  or  p r o d u c t i o n  o f  c ru de  o i l ,  

n a t u r a l  gas or  ge o th e rm a l  e n e r g y . "

S e c t i o n  4 6 . 3 2 . 0 2 0  o f  t h e  proposed c h a p t e r  p r o v i d e s  t h e  D e p a r t m e n t  o f  E n v i ­

r o n m e n t a l  C o n s e r v a t i o n  w i t h  t h e  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  f o r  t h e  

d i s p o s a l  o f  h az ar do us  w a s t e s .  P r e su m a b ly  t h e s e  r e g u l a t i o n s  would be s i m i ­

l a r  t o  t h e  R es o u rc e C o n s e r v a t i o n  and R ec o ve r y  Act  (RCRA) r e g u l a t i o n s  which 

were p r o m u l g a te d  a f t e r  more th an  f i v e  y e a r s  of  i n t e n s i v e  r e s e a r c h  and s t u d y  

by  t h e  EPA. I d e n t i f i c a t i o n  and c l a s s i f i c a t i o n  o f  ha za rd o us  wa st e s a l o n e  

r e q u i r e d  y e a r s  o f  r e s e a r c h ,  v a s t  r e s o u r c e s  o f  man power,  and m i l l i o n s  and 

m i l l i o n s  o f  d o l l a r s .  Y e t  t h e  a u t h o r i t y  f o r  j u s t  such a m a s s iv e  program is 

g r a n t e d  t o  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  by a mere f i v e  

l i n e s  in s e c t i o n  4 6 . 3 2 . 0 5 0  o f  t h e  proposed b i l l .  A d d i t i o n a l l y ,  s e c t i o n  

4 6 . 3 2 . 0 4 0  r e q u i r e s  t h e  d e p a r t m e n t  t o  e s t a b l i s h  and implement a sys te m t o



r e c o r d  by m a n i f e s t  t h e  movement o f  ha za rd o us  w ast e  in ex ce ss  o f  1,000

k i l o g r a m s  per month w i t h i n  t h e  s t a t e .  T h i s  program would be i d e n t i c a l  t o  

t h e  m a n i f e s t  and re c o r d  k e e p in g  r e q u i r e m e n t s  e s t a b l i s h e d  by t h e  f e d e r a l  

RCRA r e g u l a t i o n s .

The f e d e r a l  h a za r d o u s  wast e  (RCRA) r e g u ' a t i o n s  p r o m u l a te d  in May o f  1980 

c o n s i s t  o f  more th a n  500 pages wh ic h a r e  c o n s t a n t l y  b e in g  r e v i s e d  and 

s u p p l e m e n t e d .  The D e p a r tm e n t  o f  T r a n s p o r t a t i o n ' s  h a z a r d o u s  m a t e r i a l  

t r a n s p o r t a t i o n  r e g u l a t i o n s  p r om ul ga te d in September o f  1978 c o n t a i n  1,050 

pages wh ich  a r e  a l s o  b e in g  r e v i s e d  r e g u l a r l y .  Is t h i s  t h e  t y p e  o f  sys te m 

y o u  would  want t o  e s t a b l i s h  in A l a s k a ?  Haz ardous waste r e g u l a t i o n  is  an 

e x t r e m e l y  c om ple x  a re a  t h a t ,  t o  a c c o m p l i s h  t h e  s t a t e d  g o a l s ,  would r e q u i r e  

e x t e n s i v e  e x p e r t i s e ,  r e s e a r c h ,  and f u n d i n g .  A s t a t e  h a za r do us  waste

pr og ram ,  t o  be n e a r l y  as e f f e c t i v e  as t h e  f e d e r a l  program, would r e q u i r e  a 

huge i n c r e a s e  in t h e  s t a f f  and budge t  r e q u i r e m e n t s  o f  t h e  D e pa r tm en t  o f  

E n v i r o n m e n t a l  C o n s e r v a t i o n .  I f  t h e  o b j e c t i v e  o f  t h i s  l e g i s l a t i o n  is  o n l y  

t o  a l l o w  t h e  d e p a r t m e n t  t o  a do pt  t h e  program e s t a b l i s h e d  by EPA, we f a i l  t o  

see t h e  need o r  b e n e f i t  t o  t h e  s t a t e .  In a d d i t i o n ,  such a c t i o n  d e f i n i t e l y  

wo u ld  n o t  be in k e e p in g  w i t h  t h e  p h i l o s o p h y  o f  e l i m i n a t i n g  d u p l i c a t i v e  and 

burdensome r e g u l a t i o n s  and p e r m i t s .

The p r o p o n e n t s  o f  t h i s  b i l l  would have you b e l i e v e  t h a t  a l l  s o r t s  o f

h a z a r d o u s  w ast e  " n i g h t m a r e s "  may r e s u l t  in A l a s k a  i f  t h i s  b i l l  is  n ot  

p a s s e d .  T h a t  is  j u s t  n o t  t r u e .  The la c k  o f  t h i s  b i l l  and s t a t e  hazard ous  

w a s t e  r e g u l a t i o n s  does n o t  mean h a za r do us  wast e  d i s p o s a l  w i l l  be

u n r e g u l a t e d .  In f a c t ,  h aza rd ous  wast es a r e  r e g u l a t e d  q u i t e  s t r i n g e n t l y .  

The r e c e n t  RCRA r e g u l a t i o n s  a re  some o f  t h e  most c o m p r e h e n s i v e  r e g u l a t i o n s  

e v e r  p r o m u l g a te d  by a f e d e r a l  ag en cy.  They w i l l  p r o v i d e  more t h an  adeq uat e 

p r o t e c t i o n  from ha za rd o us  waste  s t o r a g e ,  t r a n s p o r a t i o n ,  and d i s p o s a l  in 

A I a s k a .
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T h e  p u r p o s e  of p r o p o s e d  p r o v i s i o n s  on h a z a r d o u s  w a s t e s  is 

a p p a r e n t l y  to e n a b l e  the A l a s k a  D e p a r t m e n t  of EnviroJimental 

C o n s e r v a t i o n  to d e v e l o p  a s ta te  h a z a r d o u s  w a s t e  p r o g r a m  

w h i c h  w i l l  b e  a p p r o v a b l e  b y  EPA, t h e r e b y  p e r m i t t i n g  the 

S t a t e  of A l a s k a  to a d m i n i s t e r  its o w n  p r o g r a m  in lie u of the 

F e d e r a l  program.

A t l a n t i c  R i c h f i e l d  s u p p o r t s  s tate a d m i n i s t r a t i o n  of F e d e r a l  

e n v i r o n m e n t a l  programs.

A t l a n t i c  R i c h f i e l d  o p p o s e s  the M a y  28 r e v i s i o n  of t h e  h a z a r d o u s  

w a s t e  p o r t i o n  of this bill, however, because:

1. T h e  p r o g r a m  it e s t a b l i s h e s  do es  n o t  m e e t  the 

F e d e r a l  s t a t u t o r y  r e q u i r e m e n t s  for approval.

2. T h i s  l e g i s l a t i o n  w i l l  nee d s i g n i f i c a n t  a m e n d m e n t s  

in the future to m e e t  such F e d e r a l  r e q u i re me nt s .

3. B e c a u s e  this p r o g r a m  w i l l  n ot be F e d e r a l l y  approv ab le , 

this l eg is l a t i o n  w i l l  impose d u p l i c a t e  a nd o v e r l a p p i n g  

r e q u i r e m e n t s  on all those w h o  g e n e r a t e  and h a n d l e 

h a z a r d o u s  w a s t e s  and create a n o th er  b u r e a u c r a c y  for 

t he r e g u l a t e d  community.

I w o u l d  like to p o i n t  o u t  that h a z a r d o u s  w a s t e  r e g u l a t i o n s  

a p p l y  to v i r t u a l l y  all industrial, c o m m e r c i a l  and c o m m u n i t y



a c t i v i t i e s  - for example, t a n n i n g  and e l e c t r o p l a t i n g  o p e r a t i o n s  

b o a t  yards, d ry cleaners, l a b o r a t o r i e s  at s c h oo ls  and h os pi t a l s  

s e r v i c e  stations.

T h e  p r o g r a m  this bil l  w o u l d  e s t a b l i s h  do e s n o t  m e e t  the four 

p r e r e q u i s i t e s  for "final" a u t h o r i z a t i o n  u n d e r  the F e d e r a l  

R e s o u r c e  C o n s e r v a t i o n  and R e c o v e r y  A c t  ("RCRA"). T h e  four 

p r e r e q u i s i t e s  are:

1. It m u s t  be e q u i v a l e n t  to the F e d e r a l  p r o g r a m

( § 3006 (b)).

2. It m u s t  be c o n s i s t e n t  w i t h  the p r o g r a m s  a p p l i c a b l e

in o t h e r  st ates ( § 3006 (b)).

3. It m u s t  p r o v i d e  for a d e q u a t e  enforcement.

( §3006 (b)) .

4. It m u s t  i n su re  p u b l i c  p a r t i c i p a t i o n  in all a s p e ct s

of the state h a z a r d o u s  w a s t e  program, i n c l u di ng  

e n f o r c e m e n t  ( §7004 (b)).

T h e  s t a t e  e n a b l i n g  l e g i s l a t i o n  m u s t  p r o v i d e  legal authority:

o to list at least the same w a s t e s  as E P A  and to

e s t a b l i s h  c r i t e r i a  for i d e nt if yi ng  wastes,

o to i m p l e m e n t  the F e d e r a l l y  m a n d a t e d  m a n i f e s t  system,

o to r e q u i r e  p e r mi t s for treatment, stor ag e or

d i s p o s a l  facilities,

o to r e q u i r e  r e p o r t i n g  a n d/ or  r e c o r d k e e p i n g  by

g e n e r a t o r s  and transporters,

o to e s t a b l i s h  p e r m i t  conditions, sc he du l es  of compliance, 

p e r m i t s  by rule, e m e r g e n c y  permits,



o to r e q u i r e  m o n i t o r i n g  a t  treament, s t o r a g e  or

d i s p o s a l  f a c il it ie s,

o to m o d i f y  or t e r m i n a t e  perm it s,

o to p r o t e c t  c o n f i d e n t i a l  i nf or m a t i o n ,

o to p r o v i d e  for p u b l i c  p a r t i c i p a t i o n  in the

d e v e l o p m e n t ,  i m p l e m e n t a t i o n  a nd e n f o r c e m e n t  of the 

s t a t e  program,

o to enter, inspect, c o p ^  r e c o r d s  an d  take s a m p l e s

a t  all f a c i l i t i e s  w h i c h  h a n d l e  h a z a r d o u s  wastes,

o to r e s t r a i n  u n a u t h o r i z e d  a c t i v i t y  b y  a d m i n i s t r a t i v e

c e a s e  a nd d e s i s t  o r d e r  or by s e e k i n g  i n j u n c t i v e  

r e l i e f  in s t a t e  court,

o to e s t a b l i s h  c r i m i n a l  p e n a l t i e s  for the same

v i o l a t i o n s  s u b j e c t  to c r i m i n a l  s a n c t i o n  u n d e r  RCRA,

o to p r o v i d e  c i v i l  p e n a l t i e s  for e a c h  d a y  of violation.

T h e s e  a re m e r e l y  b r o a d  c a t e g o r i e s  of r e q u i r e m e n t s .  The 

d e t a i l s  are c o n t a i n e d  in the m a s s i v e  and c o m p l i c a t e d  Federal 

r e g u l a t i o n s .  T h i s  l e g i s l a t i o n  a d d r e s s e s  some of these 

r e q u i r e m e n t s  ?■ ^quately, some i n a d e q u a t e l y , a n d  some are not 

a d d r e s s e d  at all.

T h e r e  ar e h a z a r d o u s  w a s t e  r e g u l a t i o n s  in e f f e c t  for A l a s k a  

at t hi s time. T h e y  a re a d m i n i s t e r e d  by E P A ^ a n d  b e c a m e  

e f f e c t i v e  o n  N o v e m b e r  19, 1980. W e  do n o t  w a n t  anoth er  

p r o g r a m  u n le ss  it w i l l  q u a l i f y  as a r e p l a c e m e n t  for the 

F e d e r a l  p r o g r a m  n o w  in effect.



W  ' W

T h e r e  is no u r g e n t  n e e d  to p a s s  e n a b l i n g  l e g i s l a t i o n  d u r i n g  

this s e s s i o n  of the legislature. T h e  A D E C  c a n n o t  e f f e c t i v e l y  

d e v e l o p  an a p p r o v a b l e  s ta te  p r o g r a m  u n t i l  t he c o m p l e t e  

F e d e r a l  p r o g r a m  is finalized. N o  o n e  k n o w s  w h a t  the f i n a l  

F e d e r a l  p r o g r a m  w i l l  look like for s e v e r a l  r e a s o n s :

1. E P A  has n o t  p r o m u l g a t e d  a ll p a r t s  of t h e  prog r am . F or 

example, the r e g u l a t i o n s  r e s p e c t i n g  l an df il ls ,  land 

f a r m i n g  a nd s u rf ac e i m p o u n d m e n t s  w e r e  p r o p o s e d  on 

F e b r u a r y  5, 1981. E P A  w i l l  a c c e p t  c o m m e n t s  up u n t i l  

A u g u s t  1981. F i n a l  r e g u l a t i o n s  w i l l  n o t  b e  

p r o m u l g a t e d  u n t i l  n e x t  year. T h e  S t a t e  c a n n o t  a p p l y  

f or final a u t h o r i z a t i o n  to a d m i n i s t e r  this i m p o r t a n t  

a s p e c t  of the p r o g r a m  un ti l those r e g u l a t i o n s  are 

p r o m u l g a t e d .  As a p r a c t i c a l  m a t te r,  it w i l l  take the 

A D E C  m a n y  m o n t h s  f o l l o w i n g  p r o m u l g a t i o n  to d e v e l o p  

c o n s i s t e n t  and e q u i v a l e n t  state r e g u l a t i o n s .  O n l y  t h en  

c a n  it a p p l y  to E P A  for aut ho ri z at on .

2. T h e  F e d e r a l  p r o g r a m  is on V i c e  P r e s i d e n t  B u s h ' s

r e g u l a t o r y  r e f o r m  "hit" list, a nd the O M B  is 

r e v i e w i n g  the F e d e r a l  h a z a r d o u s  w a s t e  r e g u l a t i o n s .  The 

A d m i n i s t r a t i o n  has stat ed  that the p r o g r a m  w i l l  be 

a m e n d e d  to r e c o g n i z e  the v a r y i n g  d e g r e e s  of r i s k  p o s e d  

b y  d i f f e r e n t  wastes.

3. T h e  F e d e r a l  p r o g r a m  is b e in g l i t i g a t e d  a nd

j u d i c i a l  r e s o l u t i o n  of the issues b e f o r e  the

c o u r t  w i l l  c h a n g e  the F e d e r a l  p r o g r a m  w h i c h  the 

s t at e p r o g r a m  m u s t  be e q u i v a l e n t  to and 

c o n s i s t e n t  with.

Finally, this b i l l  does n o t  addre ss  the m o s t  c r i t i c a l  a s p e c t  

of h a z a r d o u s  w a s t e  m a n a g e m e n t  - the a v a i l a b i l i t y  of p e r m i t t e d  

f a c i l i t i e s  to h a n d l e  the w a s t e s  w h i c h  w i l l  b e  i d e n t i f i e d  as 

ha za rd ou s.  T h e  A D E C  shoul d as sess the n e e d  f or n e w  h a z a r d o u s

A



w a s t e  f a c i l i t i e s  in the state and i d e n t i f y  t ho se  a re as  of 

t he s t at e w h e r e  suc h f a c i l i t i e s  s ho ul d  be located. The  

h a z a r d o u s  w a s t e  m a n a g e m e n t  p r o g r a m  w i l l  fail if th er e are 

i n a d e q u a t e  t r e a t m e n t  and d i s p o s a l  f a c i l t i e s  in the State.

T h e r e f o r e ,  A t l a n t i c  R i c h f i e l d  u r g e s  the l e g i s l a t u r e  to 

d e v e l o p  l e g i s l a t i o n  w h i c h  w i l l  p r o v i d e  the s t a t u t o r y  framework 

f or an E P A  a p p r o v a b l e  pr ogram. This bill, it its p r e s e n t  

form, do es  n o t  m e e t  the m a j o r  criteria. W e  h a v e  c o m m e n t e d  

on v a r i o u s  d r a f t s  of this bill. Som e c h a n g e s  h a v e  b e e n  made 

b u t  the c h a n g e s  are n o t  adequate.

W e  w i l l  c o n t i n u e  to p r o v i d e  a s s i s t a n c e  in d r a f t i n g  a d e q u a t e  

e n a b l i n g  legislation.

«
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Legal Department, L.A.

This memo summarizes most of Joan DiNal's comments from our May 27, 1981 
phone conversation.

*. Her assessement of tiie situation was:

1. This piece of legislation will not qualify tiie State for Federal Author­
ization ("It's a disaster"). Although the term "consistent" has been 
added to the legislation, "substantially equivalent" sliould be added as 
well.

2. There is no need to rush the Alaska Program because EPA is not delegatbig 
authority for permits for probably another year and a half.

3. The State should consider planning ard siting of facilities, and 
determine where the needs are and where die best locations would be. This 
is not mentioned .in the legislation...

4. If the State is still intent on this, some changes will have to be made.

* It was her impression that Legislative Services does not want to give 
ADEC "carte blanche" in their handling of this issue.'

* We discussed why the State did not just amend existing Chapter 3, instead 
of creating a new Chapter 32. Apparently, Mike Ford had soma confusion 
on the best way to accomplish this, ia thought it would interfere with 
existing hazardous substances language. This goes back to the need tc 
clearly distinguish between hazardous wastes, materials and substances:.
They cU*e not the same thing and sliould not loo used interchangeably.

* We both agree that the present legislation on the books is sufficient for 
tiie State to apply for "Interim" Authorization. Note that Tan Ilanna lias 
stated that the Attorney General's Office had arrived at tiie same 
determination. Tom however wanted to draft more specific legislation.

* Sec. 46.03.020. (10) is from existing statute, Chapter 3, and reads:

"The Department may
(10) Adopt regulations necessary to effectuate the purposes of this 
cliapter, including, by way of example and not limitation, regulations 
providing for... (lettered topics from A  tlirough H ) ."



This legislation proposes to add an (I) for hazardous wastes and materials. 
Joan suggested alternative w o r d i n g  something siniilcir to the following to Lake 
advantage of Chapter 3 and streamline the legislation*

"(I) identification and listing of hazardous wastes establishment of 
requirements for hazardous waste generators, transporters and 
owner/operators of treatment, storage and disposal facilities, 
establishment of performance standards for hazardous waste 
facilities-provided that these are created to be substantially 
equivalent to and consistent with Subtitle C of the Resource 
Conservation and Recovery Act, as amended".

I like this approach. It gives enough guidance and yet allows the State 
considerable flexibility for writing regulations.

Sohio currently has "Interim Status" as a hazardous waste storage facility. 
When and if tiie State takes over the program^ anything we already have 
received under the Federal Program should be honored* Joan made this 
point and it is a valid concern- However v, I felt it could be adequately 
addressed when tine regulations are drafted.

By way of retaining this legislation in Chapter 3^ Joan suggested creating 
Article 3A to follow the water regulations, I agree witli this approach,
I understand more recently however from Tan Hanna that the Commissioner 
does not like letters; therefore. Tan is recommending adding hazardous 
wastes to "Article 5, Radiation", I prefer Joan's idea, but I don't 
know how important an issue this is,

Joan made the case to Kertulla that the Federal. Program 1) is in a state 
of flux 2) is under litigation 3) is not complete because the regulations 
are not all written and 4) is undergoing scrutiny for possible regulatory 
reform. She therefore suggested that the State wait until all these 
wrinkles are ironed out before attempting to develop a program of their 
own. And again, the State can not yet receive permitting authority for 
land disposal.

Joan would like to take Sections 3001-5 of RCRA, drop out some words and 
scissor the language into Chapter 3 someplace.

To provide more specifically for excluding drilling muds, Joan wanted to 
add somewhere; the State may not identify as a hazardous waste any waste 
which has been specifically suspended from regulation by EPA until such 
time as EPA changes the regulation,

Ife ended our discussion witli the following list of options in the order 
of decreasing priority:

1, Get this legislation scrapped and work witli ADEC to introduce 
polished legislation next session that will facilitate the 
State receiving Federal approval.



2. Attempt to introduce substitute legislation probably if the bill goes 
to Free Conference Committee and

3. Fix this bill up as much as possible just in case the above 2 items do 
not occur.

I have been working on item 3 while endorsing item 1. From my discussion 
with Tom Hanna, I understand that ADEC is pushing for this bill to pass 
this session because of funding considerations for this fiscal year. I 
personally do not feel this is adequate considering all tbe details yet to 
be worked out in the bill. If hazardous wastes are a major concern of tiie 
State they should be granted the manpower required to research tiie existing 
Federal program and draft acceptable legislation and regulations.

Please call if you have any questions regarding the above.

Deb Borah
Environmental Scientist

DB/kg
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Law Departmunt OFFICE CORRESPONDENCE

TO:
Dobra Borah 

Environment. Scientist BATE- May 28, 1981

Prezyna CC NO:

SUBJECT: Pro p osed AS 40.3 2 . 0 5 0 YOUR REP:

In accordance with your verbal request of 9/27/81, I have r rewed the 

wording of proposed AS <16.32.050 (HCS CSSB 29, J u d i c i a r y  draft da t e d  9/21/81, 

beginning at page 9, line 22). As pre s e n t l y  drafted, the state's version of 

the public records requirement differs from that contained in RCRA. I will 

explain the d i f f e rences below, but leave it to your and Tim's judgment to 

decide whether these d i f f e r e n c e s  warrant our taking a position on the subject 

at tomorrow's legislative hearing on tho state's hazardous waste bill.

The federal p r o v isions are limited to records, reports, documents, and 

information. <12 U.S.C. 6927 (b). The state provisions also cover permit 

applications and permits. AS <16. 32.090 (a). Therefore, to the e xtent that the 

state legislation permits the confidential treatment of permit applications 

and permits, it is broader than its federal counterpart.

Page 9, line 26 of the J u d i c i a r y  Committee draft authorizes the 

confidential treatment of permit applications, permits, records, and in­

formation. Therefore, to the extent that the state legislation does not 

authorize tho c o nfidential treatment of documents, it is narrower than the 

federal legislation.

Before a record, etc. may be afforded confidentiality, the state 

legislation requires a showing that its release to the public would disclose 

methods or processes entitled to p ro t e c t i o n  as trade secrets. Page 9, lines 

29 - 29. The federal legislation is broader than the state's in this regard; 

it affords c o nfidential treatment to all or part of a record, etc. if its 

release would disclose information entitled to protection under 18 U.S.C. 

1905. 18 U.S.C. ln05 protects information concerned or related to the trade

secrets, processes, operations, style of work, or apparatus of any person, 

firm, partnership, corporation, or association.

The p r o v isions of the federal law relating to the d i s closure of 

confidential information are narrower than the provisions of proposed AS 

46.32.050(b) and (c). S u b section (b) provides that confidential information 

may be disclosed to other officers, employees, and authorized representatives 

of the state or of the United States. The federal law limits di s c l o s u r e  to 

other officers, employees, or authorized representatives of the United States 

concerned with carrying o ut RCRA and to Congressional committees. The federal

AK 1000 (‘1-011



Debra Borah
Page two

M ay 20, 1081
M M m m S i m

f t
law also authorizes d i s c losure in any proceeding under RC R A  when relevant. AS 

46.32.050(c) enables DEC to release confidential information in emergency 

situations, presumably without other restrictions (unless other restrictions 

are imposed by some other lav/'.

A E P :clw

cc: T im Bradner r



OFFICE CORRESPONDENCE

TO: Tim F

FROM: Deb Borah CONO: 32 ,367

suRJtCT: Progress Report:

Stale Hazardous Waste Legis l a tion

YOUR RCF:

iary Committee's Work Draft of p r o p o s e d  State Hazardous Waste Legislation: 

HCS CSSB 29. There are several assumptions that have been made as follows:

1. The State lias d e veloped a strong interest in regulating hazardous 

wastes. Therefore, in spite of industry opposition, some type of 

legislation will e v e n t u a l l y  be passed which will allow ADEC to d e­

velop  appropriate regulations. In other words, it will be very 

difficult to dissuade the Slate from passing hazardous waste legis-

2. Since there is no State h a zardous waste program in existence, the 

State is nnbellevablv o n t i m i s t i c  regarding receiving Federal approval 

in the near f’ cure. Consid e r a b l e  work will be required to write 

regulations that will m e e t  Federal approval guidelines. I n d u s t r y 1s

Il most v a l u a b le contribution will be in terms of the detailed draft- 

// ing of the r e g u l a t i o n s . " ' *

3. Although Federal approval m a y  be a long way off, the State lias every 

right to regulate hazardous waste, and even more stingently than the 

Federal program. This could mil: Ir^nstrv in the very under.!rablq 

position of having to comply with two sets of regulations.

4. This prop o s e d  legislation is providing a vehicle for educating l a w­

makers, regulators, industry and the general public about ’ azardous 

waste regulation. The r e sult of this effort will hopeful,y be a p­

parent when the State regulations are drafted. There are numerous 

misconceptions b e i n g  clar i f i e d  as work on thin legislation p r o g r e s s­

es. By taking advantage of this opportunity to increase the a w a r e­

ness of the Federal program, the regulation making effort at the

State level should be enhanced.

5. Since tho legislation wil l  p r o v i d e  guidance for developing regulations, 

every reasonable e f fort should be made to ma k e  this legislation p a l a t­

able to industry. Actually, a ma j o r  goal of working on this l e g i s l a­

tion in to d e v e l o p  a strong rapport witli the ADEC so that our contri^

bution to drafting regulations is solicited.

1ation .



Regarding the l egislation d i r e c t l y , there are two major concerns that 

have been sufficiently resolved to be acceptable. The first is with 

the "universe of haza r d o u s  w a s t e s "  that the ADEC intend*; to regulate. 

Under Federal regulations, d r i l l i n g  muds and produced w a t e r s  are p r e s e n t­

ly exempted from c o n s i d e r a t i o n  as haz a r d o u s  wastes. Otherwise, the mud 

pits and produced w a t e r  wells w o u l d  be subject to exhaustive p a p e r w o r k  

requirements, including the nee d  for permits. These are exc e l l e n t  r e a s­

ons for desiring the same e x c l u s i o n  under the State program. Tn r e­

sponse to Hi is pa r t i c u l a r concern, ADK C  has stated that it fully intends 

to regulate the same uni verse of h a zardous wastes as the Federal p r o g r a m . 

The only deviation w o u l d  be p e r h a p s  reducing the small q u a n t i t y  e x e m p­

tion from the current Federal limit. The main point is that ADK C  lias 

verbally stated that it will not identify as a hazardous wa s t e  wha t  the 

Federal program.does not identify as h a z a r d o u s . This was a m a j o r  b r e a k­

through for industry.

The second ma j o r  c o n c e r n  .is fairly close to the first and p e r t a i n s  to the 

State program being "consistent" enough with the Federal n r o n r a m  to r e­

ceive a p p r o v a l . Otherwise, indu s t r y  w i l l  be faced with the cumbersome 

task o f  complying w i t h  dual a g e n c y  regulations. ADKC has . i n d i c a t e d  their 

desire to basically adopt, and adi. ,lister the Federal p r o gram with the 

option of regulating smaller quantities. The appropriate w o r d i n g  r e g a r d­

ing "consistency" and "qualification" has been incorporated under Sec. 

46.32.020. (1) and (2), pages 8 and 9, Work Draft-HCS CSSB 29. The i n­

clusion of this w o r d i n g  lias ca s e d  the c o n cern over this issue.

The above two issues we r e  p a r a m o u n t  in' m a k i n g  this legislation acceptable 

to industry. F u r ther clarity a nd d e f i nition should de f i n i t e l y  be a t t e m p t­

ed later at the r e g u l a t i o n  m a k i n g  level.

There are several remaining ar e a s  of the prop o s e d  legislation that are 

somewhat ambiguous or misleading. These are not major issues, but if 

reworded would make industry m o r e  comfortable with the legislation. Any 

gains in these areas with m i n i m a l  effort should at least be attempted. 

These changes make the l e g i s l a t i o n  more technically correct in terms of 

what A D K C  intends to do. At the informal verbal level there exists a 

g ood working r e l a t i o n s h i p  with ADEC. However, since changing p e rsonnel 

have a large impact on this type of arrangement, it is b etter to have 

the legislation d e l i n e a t e d  clear], up front to reflect exactly wh a t  AD E C  

wants to do.

It is in tins area that recent effort has been concentrated. Several d i s­

cussions have been hel d  with T om Hanna, ADEC, and a lot of p r o g r e s s  has 

been made. The changes in the mo s t  r ecent Work Draft reflect this effort 

and several other c h a n g e s  are still b e i n g  contemplated. A t t achment I is 

a summary of the i nformation e xchanged during discussions wit h  Tom Hanna.

As you and I discussed, we will continue to refine HCS C S S B  29 and p r e­

pare comments to i n troduce at w h a t e v e r  p o i n t  is appropriate, up to and 

including the free co n f e r e n c e  committee. Some of these comments may not 

a p p e a r  to change the legislation to any great extent. However, c o n s i d e r­

able feedback is being provi d e d  to A D E C  and all of this work will be 

valu a b l e  when the r egulations are drafted.



I hope this information has b e e n  b e n e f i c i a l  for your p u r p o s e s . I will c o n­

tinue to discuss items witli T o m  Hanna a n d  hopefully the result will be 

legislation that is at least s o m e w h a t  mor e  acceptable than wha t  was o r i g i n­

ally proposed. Your e f f o r t  in this area has been greatly appreciated, not 

only by myself, but also by T o m  Hanna. If I can provide additional a s s i s t­

ance, please let me know.

Hnvi ronmontal Seientist

cc: R. V. Shafer 

A. Prczyna

DB/kg



ACT RELATING TO THE DISPOSAL OF 

RADIOACTIVE AND HAZARDOUS WASTE

May 11, 1981

HCS CSSB-29 is being considered in the current legislative session, to provide for 

the control of radioactive and hazardous waste. The Bill also includes provisions 

relating to construction of nuclear facilities. The following presents a section- 

by-section summary of the Bill as follows:

I. HIGH LEVEL FACILITIES AND WASTES

Section 1: As 18.45.100 prohibits construction of high level nuclear facilities.

Section 2: AS 18.45.110 modifies currently existing preconstruction review

statutes for any high level radioactive waste facility; includes 

the requirement for the Legislature to designate by law any land 

to be used for this purpose, and defines financial responsibilities 

for long term effects from a disposal facility

Section 3: AS 18.45.110 (a) is presented as an alternative, i_f Section 1 of

the Bill is found unconstitutional. This alternate section would 

require that nuclear facilities obtain a department permit prior 

to any construction.

Section 4: AS 18.45.110 (b) is presented as an alternative, if Section 1 of the

Bill is found unconstitutional. This section would require the 

Legislature to designate by law any lands to be used for nuclear 

facilities.

Section 5 : AS 18.45.120(a) is presented as an alternative, if Section 1 of the
Bill is found to be unconstitutional. This section would require 

operators of nuclear facilities to show long term financial responsibility 

for any adverse environmental effects caused by their facility.

Section 6 : A. AS 18.45 130 ailows the transportation of radioactive waste

only for disposal out-of-state, or for disposal in an approved 
in-state f a c i 1ity.

B. AS 18.45.140 requires the storage and disposal of high level 

wastes to be done in a safe manner.

C. AS 18.45.150 places long term financial responsibility on the 
operator for waste disposal.

D. AS 18.45.160 provides for high level radioactive waste violations 

to be treated as a Class C felony, with penalties of up to $50,000 
for each offense.



E. AS 18.45.170 includes the definitions by which high level wastes 

and low level wastes are defined.

II. LOW LEVEL WASTES

Section 7: Includes modification to the existing AS 46.03.250, to have this
section relate to only low level radioactive waste.

Section 8: Includes modification to the existing AS 46.03.260, to have the section

apply to only low level radioactive wastes.

Section 9: Includes the definitions applicable to AS 46.03.250-260 for high
level and low level radioactive waste.

III. HAZARDOUS WASTES

Section 10: An additional subparagraph is added to AS 46.03.020(10) to provide

regulatory authority for the handling, transportation* treatment, 

storage and disposal of hazardous wastes, as well as the safe 

handling and storage of hazardous materials.

Section 11: A. AS 46.32.010 requires that hazardous wastes be processed to remove

their harmful properties by the best available technology, with the 

remainder disposed of in a safe manner as defined by regulation.

B. AS 46.32.020 provides the department authority to establish 

criteria for identifying characteristics of hazardous wastes, and
to list those hazardous wastes to be subject to regulations. It also 

requires that the department develop a program which is consistent 

with and assumes responsibility for federal programs under the 

Resource Conservation and Recovery Act.

C. AS 46.32.030 would require those persons generating, processing, 

transporting, storing or disposing of hazardous wastes to 

obtain a permit, and to provide reports which may be required

by the department.

IJ. AS 46.32.020 specifies penalities associated with hazardous 

waste violations.

E. AS 46.32.050 specifies the definitions for the hazardous 

waste portion of the bill.

Section 1 2 : Repeals AS 18.45.010 - 18.45.080.

Identifies all sections of the bill as going into effect immediately 
except for Sections 3-5 and 10-11.

Makes Section 3-5 effective if Section 1 is ruled invalid by court 
decision.

Sections 10-11 go into effect as of July 1, 1981.

Section 12:

Section 13:

Section 14:

Section 15:



I R O N M E N T A L  P R O T E C T I O I  
R E G I O N  X

1 2 0 0  S I XT H  A V E N U t  
S E A T T l l ,  W A S H I N G T O N  9 6 1 0 1

| A G E N C Y

SSRTS M/S 533

Tom Hanno. Chief
Air and Solid jfaste Management
Alaska Department of Environmental Conservation
State of Alaska
Pouch 0
Juneau, Alaska 99801 

Dear Mr. Hanna:

Pursuant to your inquiry, Section 3006 of the Resource Conservation and 
Recovery Act establishes the statutory requirements for interim 
authorizatii n. In order for a state to receive interim authorization, 
it must submit to EPA evidence that shows the States' program 1s In 
exlstance and that the existing state program is substantially equiva­
lent to the Federal Program. If the States' enabling legislation were 
to Include a condition that it does not become effective until EPA grants 
Interim authorization, it 1s difficult to Imagine how this statutory 
requirement would be met. Additionally, 1t would be difficult for the 
State to demonstrate that their hazardous waste program would be adequately 
staffed and enforced unless the enabling legislation and the Implementing 
rules and regulations were 1n effect at the time of application. We 
would further question whether State law would allow the adoption of 
rules and regulations if the enabling legislation were not in effect.

Sincerely,

Keqneth D. FeigneiOChlef 
Waste Management Branch

cc: Dave Hanline



D EPARTMENT OF ENVIRONMENTAL CONSERVATION

Tes t i m o n y  on SB-29 

Relating to the Disposal of Radioactive Wastes

January 20, 1981

The Department of Environmental Conservation welcomes the opportunity to 

review and comment on SB-29, relating to the disposal o f  radioactive wastes 

in Alaska. We support this bill, and would like to request y o u r  consideration 

o f  several additions which would clarify portions of other statutes which 

have overlapping and conflicting requirements on disposal of radioactive 

wastes.

As written, SB-29 will accomplish two things. First, it will eliminate 

certain aspects of the currently existing Alaska Statute 18.45.025 which 

would be found to be unconstitutional under the terms of a recent state 

supreme court decision. These changes would take the legislature out of 

’‘he formal process of reviewing and approving regulations and permits 

relating to the disposal of nuclear wastes. However, the Department would 

still have to obtain local government and governor approval to cither 

activity. These conditions are retained from the present AS 18.45.025, and 

are supported by the Department as desirable preconditions for 

issuing permits for high level nuclear activities.

The second thing accomplished by the bill will be to prohibit the disposal 

of high level wastes. The Committee should be aware that this is probably 

pre-empted by federal law, but it would not hurt anything to retain this 

provision. It would clearly state the legislature's intent that these 

highly toxic wastes should not be disposed o f  in Alaska.



While the Department is supporting of the current provisions of the bill, 

the Committee should be aware that AS 46.03.250 and AS 46.03.260 also 

cover the adoption of regulations and issuance of permits for disposal of 

radioactive wastes. In an effort to clarify the jurisdiction of each statute, 

the Department recommends -lhat a slight housekeeping amendment be added to 

these two statutes to make them apply only to low level radioactive wastes. 

These statutes would then read as follows:
i

x x AS 46.03.250 is anended to read:

Sec. 46.03.250. AUTHORITY. The department shall adopt r e g u l a­

tions establishing standards governing the discharge of low lev e l 

radiation [RADIONUCLIDES] to the air, water, land, and subsurface 

of the state. 1

^  ' A S  46.03.260 is amended to read:

Sec. 46.03.260. USE OF ATOMIC RADIATION. A  person w h o  conduct, 

an operation which results in the discharge of low level r^ai r t i on 

[RADIONUCLIDES] to the air, water, land or subsurface land of the 

state must obtain a permit from the department before commencing the 

discharge.
# •

With these changes, the Alaska Statutes relating to radioactive waste disposal 

will be made compatible with recent court decisions, and portions of 

present statutes which overlap in their jurisdiction will be corrected.

T h e  Department thanks the Committee for consideration of our comments, and 

we would be glad to respond to any questions or provide any additional 

information which might be requested.



ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION

REVIEW OF HAZARDOUS WASTE 

DISPOSAL AND CONTROL 

IN ALASKA 

JANUARY , 1981

SUMMARY

Up to now there have been no detailed hazardous waste controls defined 

or put into effect in Alaska. Such wastes have been treated as a special 

category of solid wastes, and have come under only general review guidelines 

during the review and issuance of Solid Waste Disposal perrits, and periodically 

have come under field surveillance by Department regional personnel as spills 

are detected. In the past few years, however, hazardous waste disposal and 

handling have come under much public scrutiny because of the adverse and often 
long-term nature of the substances. This report evaluates the extent of

hazardous wastes in the state, the options and need for c o t r o l  measures to

be established, and the effect that federal legislation may have in Alaska.

The report is organized in the following sections:

PAGE NO.

1. INVENTORY 3-4

2. HAZARDOUS WASTE PROBLEMS AND CONTROL OPTIONS 5-8

3. RECOMMENDED STATE PROGRAM 9

4. RESOURCES NEEDED 11

5. EFFECTS OF THE FEDERAL HAZARDOUS WASTE CONTROL PROGRAM 12-13

6 . REVIEW OF LEGISLATION 14

7. APPENDICES 15-



Section 1

INVENTORY

Three preliminary inventories of hazardous wastes in Alaska have been started:

1. Environmental Protection Agency-under RCRA

2. Environmental Protection Agency-done by Field Inves'igation Team

3. Department of Environmental Conservation Inventory 

THE EPA inventory under RCRA

Although EPA did not collect information in volumes of waste generated, disposed, 

transported, treated or stored at each facil'ity, they did identify the types 

of wastes handled. The following is a brief sumary of that information.
More details are given in Appendix III.:

Of the 45 companies which responded:

36 are involved with generation

28 with treatment, storage and disposal (TSD) !

13 with transportation

(there are some overlaps because 36 companies are involved in more than 

one of these activities)

Seventy-five different types of v/aste streams were identified:

Five are associated with petroleum refining

8 are acute hazardous wastes 

53 are toxic hazardous wastes

i

9 are nonspecific hazardous wastes

Of the remaining organizations and companies contacted, EPA "suspects" 
that approximately 59 may be major producers of hazardous wastes (see "Non- 

notifiers" Appendix II), and the status of the other 225 is unknown.

EPA - Field Investigation Team

July through September, 1980, a field investigation team from EPA visited 

17 sites in Alaska which were suspected of improper management of hazardous 

wastes (Appendix IV). A visual inspection was performed at all sites.

Twelve of these were not thought to be of "imminent danger" to the public 

or environment. The other 5 underwent an extensive sampling program by EPA.

The final results and comments about the whole investigation of these sites 

will not .be available until the end of February.

Several months ago, EPA contacted 329 organizations and companies in Alaska " 
which may be producers of hazardous wastes. Of those only 45 responded 

back to EPA (see "Notifiers", Appendix I). • " ‘

-3-



Department of Environmental Conservation

The Department of Environmental Conservation inventory was started this 

year. Approximately 75 sites were evaluated: 13 were landfill storage

sitesj 33 were generators, and 29 sites contained PCBs. (Appendix V)
Although there are no legal sites for the disposal of hazardous waste in the 

state, it is suspected that a large number of facilities may be disposing 

of hazardous wastes into the environment. An example is the Tesoro Refinery 

(Kenai) which was discovered to be dispersing approximately 70,000 

gallons of heavy oily tank bottoms onto the land without adequate safeguards.

Several of the sites evaluated by DEC are classified as abandoned disposal 

sites, a. Chichikof (mine)
• 4

1. Sodium cyanide (20#) 30 gal. drum

b. North Beaver Falls (mine)

1. Potassium Amylxanthate (1#) 30 gal. drum

2. Sodium Ethylxanthate (#) 30 gal. drum

3. Ferrous Sulfate (#1) 30 gal. block

c. Big Hurrah River (mine)

1. Sodium cyanide (20#) 30 gal. drum

There are a number of suspected sites throughout the state which have not 
yet been located or investigated. Likely sites include: old military install­

ations, oil exploration sites, cannerie and mining sites.

Summary

These inventories are not complete; however, efforts are continuing to gather 

more information. There has been some difficulty in obtaining this infor- 

^  mation because of the uncooperative attitudes that small businesses, industry 
arid the military have had towards releasing this type of information, a nd be- 

cause oT the lack of understanding by industry and the military "of RCRA 

guidelines and of the meaning or definition of hazardous wastes. The 

information gathered thus far indicates that perhaps 75-100 sites are suspected 

of containing hazardous wastes, and that further investigations are warranted.

Hazardous wastes are those wastes having characteristics of toxicity, ignit- 

abilit.y, corrosivity, and reactivity. The list and more explicit definitions 

of these characteristics are given in Appendix VI.

Of concern to the Department of Environmental Conservation is that only 22 

shipments of hazardous waste have been received by the closest secure landfill 

(Chem-Security in Oregon) in the past two years. Some of these shipments, 
for example, are: 10 drums of PCB sent by Sohio; some drums of toxic Phenol

r
sent by Alaska Fish & Game; and some lead oxide waste sent by Hare Enterprises: 

It is assumed that this is a small percentage of the hazardous waste in this 

state requiring disposal.



HAZARDOUS WASTE

PROBLEMS AND CONTROL OPTIONS

A. DISPOSAL AND CONTROL OPTIONS

1. There are presently no adequate disposal facilities in the state. The 

options we have are:

a. Establish a secure landfill and solid waste incinerator solely 

for the in-state disposal of hazardous waste. TFiese"facilities 

would likely cause some public controversy, but such facilities 

v/ould provide for state-of-the-art disposal, cheaper and more 
convenient dumping, decrease in unwanted dumping, and a safer 

environment for a l l .
L - - "

b. Establish suitable sanitary landfills capable of handling hazardous 

wastes, as well as~their usual variety of municipal refuse. It is 

not yet possible to accomodate both solid and large quantities of 
hazardous wastes in one facility in Alaska.

S c T )  Rely on out-of^state disposal, with establishment of in-state trans- 

fer stations (central collection storage facility) at various 

locations within the state and sufficient safegards for storage 

and transportation.
1 I i

Recommendation: Item c. Item a, if industry will underwrite 

operation.

2. There are a number of small businesses producing limited quanti___

of waste,jMte.cials. These quantities are too small to be regulated 
under RCRA. However, because of the number of businesses and the poten­

tial a'ccumulation of large quantities of waste, thin area needs to be 

specifically addressed. A spill or disposal of even small amounts

of some hazardous wastes may be very dangerous.

a. Prohibit disposal or oven small quantities of hazardous wastes

into landfills, unless landfills meet the necessary requirements for 

adequate safeguards.

‘ b. Provide technical assistance to small businesses to help them correctly 

dispose of their wastes.

c. Have levels of hazardous waste discharge into sanitary landfills 

set at 1 kg/month per generator, and for acute toxic waste set at 

50 grams/month per generator.

Recommendation: .terns a, b, and c.

3. Improper disposal of hazardous waste, past and present.1 %  »

a. Investigate and locate all old and current: disposal sites for presence 

of hazardous wastes.

b. Develop monitoring programs to detect inappropriate disposal and/or 

contamination.



* *

d. Enforcement.

Recommendation: Items a, b, c, d.

B. STORAGE OF HAZARDOUS WASTE

1. There are currently no control guidelines on storage of hazardous 

v/astes in the state.

a. Establish guidelines for storage/transfer stations.

Recommendation: Item a.

2. Not enough storage facilities to handle all the hazardous wastes 

generated.

a. Encourage intermediate storage of waste at transfer stations until 
they can be shipped outside.

b. Technical assistance to reduce waste at the source where possible. 

Recommendation: Item a. and b.

C. TRANSPORTATION

1. No control over the transport or liability of transporters for spills

or improper management of hazardous wastes.

a. Develop and implement regulation: for the safe transport of hazardous 

wastes.

b. Develop and implement a manifest system which woulci track the material 

from generator through transportation to final disposal (cradle to 

grave, system, see Appendix VII).

c. Require transporter to be responsible for clean-up of spills and 

notification to DEC or USCG in the event of spills. Setup effective

'statewide telecommunication system and require cleanup of wastes 

from spills.

d. Safety course for transporters- successful completion required 

for registration to carry hazardous wastes.

e. Placarding and labeling of hazardous v/astes shipments.

Recommendation: Items a,b,c,d and e.

2. There is a higher liability to transport hazardous wastes in liquid

state.

a. Require recycling of hazardous liquid waste whenever feasible. This 

will be accomplished through a Waste Exchange newsletter and various 

incentives to promote recycling.

- 6 -

\ . .



, b. RequireJJiat acute hazardous liquid w a s t ^ e  solidified prior to
t r a n s p o ^  unless it can be recycled as ^ i q u i d .

c. Reinforce DOT regulations on shipment of hazardous liquids.

R e c o m m endation: Item a, b, and c.

D. GENERATORS

1. Identify hazardous waste generators in the state.

a. Mandatory notification

b. Perform field inspections and technical assistance 

R e c o m m endation: Item a. and b.

2. Control disposal and storage locations used by hazardous waste generators,

a. Manifest system

b. Perforin field inspections and technical assistance 

R e commendation: Item a. and b.

3. Control improperly managed on-site disposal

a. Establish criteria for correct on-site disposal
♦

' ‘i • # *

b. Provide technical assistance on proper methods of on-site disposal

Recommendation: items a. and b.------------------------------------------------------------ i

E. TREATMENT

1. There is no control over disposal methods and no requirement that best 

available technology be used. Therefore, there are no assurances that 

after treatment the waste will no longer be hazardous.

a. Set required standards for hazardous waste treatment methods & facility 

operations

! b. Provide technical assistance to facilities upgrading to the required 

best available technology

c. Enforce required standards, if necessary

Recommendation: Items a, b, and c.

F. PUBLIC EDUCATION

1. The general public doesn't understand what hazardous wastes are, why or- 

how they are produced, or the problems they cause when improperly managed 

or disposed.

-7-



a. Set u p ^ ^ p u b l i c  awareness and e d u c a t i o n £ p g r a m .

b. Encourage reporting of suspected improper management and disposal.

c. Develop statewide communication system for spills and general information. 

R ecommendation: Items a, b, and c.

G. EMERGENCY RESPONSE/SAFETY

i. We do not have a program adequately respondirg to emergency spills 

or problems associated with hazardous waste clean up.

a. Develop guidelines and procedures for emergency response and clean-up.

b. Train state and federal personnel on emergency preparedness.

c. Obtain adequate safety equipment.

d. Provide technical assistance to regional offices and industries 
relating to emergency preparedness.

e. Promote private response programs 

Re c o m m endation: Items a, b, c, d, and e.

H. RESOURCE RECOVERY

1. A large number of recyclable hazardous wastes are probably not being 

recycled. 1

a. Develop waste exchange newsletter.

b. Provide technical nssistance to both generators and recyclers.

c. Investigate incentives for recycling of hazardous wastes.

Recommendation: Items a, b and c.

I. HAZARDOUS MATERIAL

1. There are no regulations on the storage of hazardous m a t e r i a l s . ^

Note: If hazardous material discharge from containers because of 

improper handling, storage or transportation then resulting material 

becomes a hazardous wste and can cause detrimental health problems 

an environmental effects.

a. Set up guidelines similar to those for hazardous waste.

b. Provide technical assistance.

c. Require spill contingency plans & diking requirements 

Recommendation: Items a,b, and c.

- 8 -
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C o n s e r v a t i o n

f r o m : w i l s o N  L. CONDON 
A T T O R N E Y  GENE R A L

By: Cttfisn
A n n  E. P r e z y n a  1/ f 

A s s i s t a n t  'Attorney General

d a t e : November 19, 1980

file NO: J - 6 6-128-81

TELEPHONE NO: 465-3680

s u b j e c t : R ev i e w  of l e g a l  a u t h o r­
ity for m e e t i n g  f e d e r a l  
solid v a s t e  c o n t r o l  re- 

* quireraents

By m e m o r a n d u m  date July 2, 1980, y o u  h a v e  a s k e d  t h i s  
office to r e v i e w  the applicable law to determine w h e t h e r  o r  n o t  
your department has the legal a u t hority to carry out t h e  r e q u i r e­
ments of the federal R e s o u r c e  Conservation and Recover}* A c t  o f  

_-.1976 (RCRA), 42 U.S.C. 6901 et s e q . In particular, y o u  h a v e  
asked w h e t h e r  y o u r  department has the authority to (I) p r o h i b i t  
the establishment of new- open dumps and require that e x i s t i n g  
open dumps h e  closed or u p g r a d e d  (citing 40 C F R  256.20) a n d  (2) 
meet the federal requirements for interim a u t h o r i z a t i o n  f o r  h a ­
zardous w a s t e  management (citing 40 C F R  260 -and 261).

M y  conclusion regarding your first q u e s t i o n  is t h a t  
the department has the authority to prohibit e s t a b l i s h m e n t  o f  
n e w  open dumps and to require that existing open dumps b e  c l o s e d  
or upgraded. . M y  analysis follows.

AS 46.30.710 provides that:
No p e r s o n  m a y  pollute or add to the p o l l u t i o n  o f  t h e  
air, I. m d ,  subsurface land or water of the state.

AS 46.03.900 defines pollution to mean:

the contamination or altering of waters, l a n d  o r  
subsurface land of the state in a m a n n e r  w h i c h  
creates a n u i s a n c e  or makes waters, land or s u b­
surface land unclean, or noxious, ‘or impure, or 
un f i t  so that they are actually or p o t e n t i a l l y  
h a r m f u l  or detrimental or injurious to p u b l i c  
health, safety or welfare, to domestic, c o m m e r­
cial, industrial, or recreational use, or to 
livestock, wild animals, bird, fish, or o t h e r  
aquatic life.

U n d e r  the provisions of AS 46.03.020, the c o m m i s s i o n  
may adopt regulations necessary to effectuate the p o l i c y  s e t  
forth in AS 46.03.710. AS 46.03.020 provides, in part, t h a t  
the department may:

(10) adopt: regulations necessary to e f f e c t u a t e  t h e  
p u r poses of this chapter, including, by w a y  of e x ­
ample and not limitation, regulations p r o v i d i n g  f o r

12-OOJ JO/78)



(A) control, p r e v e n t i o n  and a b a t e m e n t  of air, 
water, or land or subsurface land p o l l u t i o n :  . . .

(E) collection and disposal of garbage, refuse, 
and other discarded solid m a t e r i a l s  f r o m  industrial, 
commercial, agricultural and co m m u n i t y  a c t i v i t i e s  or 
operations: . . .

(H) such other purposes as m a y  b e  r e q u i r e d  for 
.the i m plementation of the policy d e c l a r e d  in § 10 of 
this chapter.

It is m y  o p i n i o n  that under this b r o a d  g r a n t  of a u t h o r­
ity, the c o mmissioner m a y  p r o m u l g a t e  r e gulations p r o h i b i t i n g  the 
establishment of n e w  open dumps.

It is also m y  opin i o n  that the d e p a r t m e n t  c u r r e n t l y  
has the a u t h o r i t y  to require that existing o p e n  d u m p s  be clo s e d  
or upgraded. Indeed, acting under the a u t hority of A S  4 6 . 0 3 . 7 6 0  
and 18 A A C  60, the department has prev i o u s l y  s u c c e e d e d  in c l o s­
ing existing o p e n  dumps or getting them upgraded. A  m o r e  d e t a i l e d  
analysis describing the applicable in v e s t i g a t o r y  a n d  e n f o r c e m e n t  
powers av a i l a b l e  to the department in this r e g a r d  is set f o r t h  
b e l o w  in r e s p o n s e  to your question on the a u t h o r i t y  o f  the d e­
partment to m e e t  the federal requirements for i n t e r i m  a u t h o r­
ization. . *

Ba s e d  o n  the following analysis, m y  c o n c l u s i o n  r e g a r d i n g  the 
second q u e s t i o n  is that the department has the a u t h o r i t y  to 
meet the federal requirements for interim a u t h o r i z a t i o n  for 
hazardous w a s t e  management. Some of the fede r a l  r e q u i r e m e n t s  
are a l r eady c o n ferred by existing legislation, such as the 
r e q uirement that the department have the a u t h o r i t y  to assess 
or bring suit for civil and criminal penalties o f  at least 
$1,000 per day for any solid wa s t e  control p r o g r a m  viol a t i o n .
Other federal r e quirements -- such as the r e q u i r e m e n t  that 
the department institute a m a n i f e s t  system for t r a c k i n g  
hazardous wastes -- can be met only by the p r o m u l g a t i o n  of 
regulations w h i c h  specifically address these requirements.
However, even though it is m y  opinion that the e x i s t i n g  
br o a d  grant of a u t hority given to DEC by statute enables y o u  
to p r o mulgate regulations creating u. sweeping h a z a r d o u s  
wa s t e  and solid w a s t e  disposal program, I w o u l d  c a u t i o n  y o u  to 
first sound out the legislature to determine w h e t h e r  it is 
p o l i t i c a l l y  p r e f e r a b l e  to secure specific l e g i s l a t i o n  c r e a t i n g  
such a state program.

The r e g u l a t o r y  requirements for interim a u t h o r i z a t i o n  for 
Ph a s e  I of the federal p r o g r a m  are set forth at 40 C F R  123(f).



In m y  analysis of these requirements, I have f o l l o w e d  the g a i d e -  
lines provided by the U.S. E n vironmental P r o t e c t i o n  A g e n c y  in its 
RCRA State Interim A u t h o r i z a t i o n  G u i dance M a n u a l  ( d a t e d  6/25/30).

The model format for the attorney general's s t a t e m e n t  f o r  
i nterim au t h o r i z a t i o n  Ph a s e  I is set out in t h e  E P A  m a n u a l  at 

" 2.3-4 to 2.3-12 and has n i n e  parts. For purposes o f  ray analysis,
I have r e f o r m u l a t e d  each of these nine parts i n t o  a s e r i e s  o f  
questions. M y  answers to these questions f o r m e d  t h e  b a s i s  o f  
m y  opinion that the state can m e e t  federal s o l i d  w a s t e  c o n t r o l  
requirements. P l e a s e  note that only those q u e s t i o n s  n o t  d e n o t e d  
b y  an asterisk must be answered' affirmately to q u a l i f y  the s t a t e  
for Phase I interim authorization. Stated a n o t h e r  w a y ,  a n e g a t i v e  
answer to any asterisked question cannot, u n d e r  f e d e r a l  law, r e s u l t  
in the denial of Ph a s e  I intei-im authorization. T h e  q u e s t i o n s  are 
the following:

*  *  *,v

I. I D E N T I F I C A T I O N  A N D  LIST I N G

Can the state control hazardous wa s t e  g e n e r a t e d ,  trans- 
{ . ported, treated, stored, and disposed of ip the state? Can

the state define hazardous wa s t e  to include a l l  s u b s t a n c e s  con- 
trolled under federal law?

II. STANDARDS F O R  GENERATORS OF HAZARDOUS W A S T E . *

A. Can tho state apply standards to all g e n e r a t o r s  of 
hazardous waste?

B. Can the state require generators to d e t e r m i n e  w h e t h e r  
their waste is hazardous?

C. Can the state require generators to c o m p l y  w i t h  s t o r a g e  
and recordk e e p i n g  requirements?

D. Can the state require generators w h i c h  a c c u m u l a t e  w a s t e  
for shipment to meet certain safety and h e a l t h  s t a n d a r d s ?

E. Can the state m a n d a t e  international s h i p p i n g  r e q u i r e m e n t s ?
• • »

F. Can the state require g e n e r a t o r - t r a n s p o r t e r s  to u s e  a 
manif e s t  system? Can the state require that i n t r a -  and i n t e r­
state shipments be designated for delivery? C a n  the s t a t e  
require that intra-state shipments be d e l i v e r e d  only to 
authorized facilities?

G. Can the state set the following m a n i f e s t  s y s t e m  
^  requirements?

1, A requirement for i d e n t i f i c a t i o n  of t h e  g e n e r a t o r ,  
the transporter, the. recipient nnd the w a s t e ?
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2. A  r e q u i r e m e n t  that the ma n i f e s t  a c c o m p a n y  all 
t r a n s p o r t e d  waste?

3. A  r e q u i r e m e n t  that a shipment n o t  d e l i v e r e d  to a. 
de s ignated f a c ility b e  identified and r e p o r t e d  b y  the 
generator?

4. A equ i r e m e n t  for notification of a n  u n d e l i v e r e d  
inter ate shipment to the state d e s i g n a t e d  for r e­
ceipt?

III. CAN THE STATE SET S T A NDARDS F O R  T R ANSPORTERS O F  H A Z A R D O U S  
WASTE?

V.

A. .Can the state apply standards to all t r a n s p o r t e r s ?

B. Can the state es t a b l i s h  recordkeeping r e q u i r e m e n t s ?

C. Car the state requ i r e  the use of a m a n i f e s t  system?

D. Can the state r e q uire that a m a n i f e s t  a c c o m p a n y  t r a n s­
ported waste?

E. Can the state set n o t i f i c a t i o n  and c l e a n u p  r e q u i r e m e n t s  
for wastes d i s c h a r g e d  in transport?

XV. CAN THE STATE SET STANDARDS F O R  STORAGE, T R E A T M E N T ,  A N D
DISPOSAL F A C ILITIES? CAN THE STATE PROV I D E  T H A T  N O  F A C I L I T Y  
M A Y  OPERATE UNLESS THE FACIL I T Y  COMPLIES W I T H  C E R T A I N  STANDARDS, 
INCLUDING,

A. A  requ i r e m e n t  for the prevention of a c c i d e n t a l  r e l e a s e ?
A  requirement for emergency procedures in t h e  c a s e  of a c c i d e n t a l  
release?

B.

C.

D.

E.

F.

Closure requirements? P o st-closure r e q u i r e m e n t s ?  

G rou n d w a t e r  monitoring?

Security?

T r a i n i n g  of personnel? . :

Inspection? Monitoring? Recordkeeping? R e p o r t i n g ?

G. C o m pliance w i t h  m a n ifest system r e q u i r e m e n t s ?  
Notif ication r e q uiroment s ?*

H. Other standards as required by federal law?

DOES THE STATE H A V E  POWERS OF INSPECTION?

VI. DOES THE STATE HAVE ENFORCEMENT AUTHORITY?

A. May the s':ate issue an emergency order o r  s e e k  a c o u r t



order r e s t r a i n i n g  any person from e n g a g i n g  in u n a u t h o r i z e d  
activity w h i c h  endangers or causes d a m a g e  to p u b l i c  h e a l t h  
or the environment?

•

B. Does the state h a v e  the authority to sue t o  enjoin
a threatened or continuing v i o l a t i o n  of a p r o g r a m  r e q uirement?

C. Does the state have the authority to a s s e s s ,  or b r i n g
suit: for, civil penalties of at. least $ 1 , 0 0 0  p e r  d^ly for
any p r o g r a m  violation, or seek criminal r e m e d i e s  i n c l u d i n g  
fines of at least $1,000 per day for any p r o g r a m  v i o l a t i o n ?

• /

VII. PUBLIC P A R T I C I P A T I O N  IN THE E N F O R C E M E N T  P R O C E S S .

Does-the state p r o v i d e  for public p a r t i c i p a t i o n  in the 
enforcement process?

•—  A. Is there authoi*ity w h i c h  allows i n t e r v e n t i o n  as of
right in any civil or administrative a c t i o n  u n d e r  V I  by a n y
citizen who has an interest or m a y  be a d v e r s e l y  affected?

OR
i V i

B. A r e  there assurances that the state w i l l :

1. I n v estigate and prov i d e  w r i t t e n  r e s p o n s e  to 
c i t izen complaints?

2. Not oppose intervention b y  a n y  c i t i z e n  w h e r e  
p e r missive intervention is authorized?

%
3. P u b l i s h  and. provide 30 days for p u b l i c  comment o n  
any propo s e d  settlement of a state e n f o r c e m e n t  acti o n ?

I I I .  A U T HORITY TO SHARE INFORMATION WITH EPA U P O N  R E Q U E S T  A N D  
WITHOUT RESTRICTION?

IX. A U T H O R I T Y  O V E R  INDIAN LANDS (if sought)?

vV *  *.V

The first four parts address the ability o f  t h e  state to' 
control solid waste by setting standards for t h e  gener a t o r s ,  
transporters, and disposers of solid waste. B e c a u s e  the p o w e r s  
of tbe department are stated in very broad terms, it is m y  o p i n i o n  
that the department has the authority to meet a l l  o f  the f e d e r a l  
requirements set: forth in Parts I-IV. Sp e c i f i c a l l y ,  AS 4 0 . 0 3 . 0 2 0  
provides as follows:

Powers of the d e p a r t m e n t . The d e p a r t m e n t  m a y

(1) enter into contracts necessary o r  c o n v e n i e n t  to 
carry out the functions, powers and d u t i e s  of the 
department;
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(2) r e v i e w  and appraise programs and a c t i v i t i e s  of 
state departments and agencies in light o f  t h e  p o l i c y  
set out in § 10 of this chapter for the p u r p o s e  of 
determining the extent to w h i c h  the p r o g r a m s  a n d  
activities are c o n t r i b u t i n g  to the a c h i e v e m e n t  of 
that policy and to m a k e  r e c o m m e ndations to t h e  d e­
partments and agencies, including b u t  n o t  l i m i t e d
to, environmental guidelines;

(3) consult w i t h  and cooperate w i t h  • ,
(A) officials and r e p r e s e ntatives o f  a n y  n o n ­
profit corp o r a t i o n  or o r g a n i z a t i o n  i n  t h e  s t a t e ;

(B) persons, organizations and g r o ups, p u b l i c  
and private, using, served by, i n t e r e s t e d  in o r  
concerned w i t h  the environment o f  t h e  state;

(4) appear and p a r t i c i p a t e  in p r o c e e d i n g s  b e f o r e  a n y  
state or federal r e g u l a t o r y  agency i n v o l v i n g  o r  a f­
fecting the purposes of the department;

(5) undertake studies, inquires, surveys or a n a l y s e s  
it m a y  consider essential to tlie: a c c o m p l i s h m e n t  of 
the purposes of the department; t h e s e  a c t i v i t i e s  m a y  
b e  carried out by the p e r sonnel of the d e p a r t m e n t  o r  
in cooperation w i t h  public or p r i v a t e  a g e n c i e s , i n c l u­
ding educational, civic and r e s e a r c h  o r g a n i z a t i o n s ,  
colleges, universities, institutes and f o u n d a t i o n s ;

(6) at rea s o n a b l e  times enter and i n s p e c t  \-7ith t h e  
consent of the owner or occupier any p r o p e r t y  o r  p r e­
mises to investigate either actual or s u s p e c t e d  s o u r c e s  
of p o l lution or c o ntamination or to a s c e r t a i n  c o m p l i a n c e  
or noncorapliance w i t h  a regulation w h i c h  m a y  b e  p r o m u l­
gated under §§ 2 0 - 4 0  of this chapter; i n f o r m a t i o n  r e ­
lating to secret processes or methods of m a n u f a c t u r e  
discovered during i n v estigation is c o n f i d e n t i a l ;

(7) conduct investigations and hold h e a r i n g s  a n d  c o m­
pel the attendance of w i t nesses and t h e  p r o d u c t i o n  o f  
accounts, books and documents by the i s s u a n c e  o f  a s u b ­
poena;

(8) advise and cooperate with municipal, x-egional a n d  
other local agencies and officials in the state, to 
carry out the purposes of this chapter;

(9) act as the official agency of the s t a t e  in a l l  
matters affecting the purposes of the d e p a r t m e n t  
under federal laws n o w  or hereafter enacted;
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(10) adopt r e g u l a t i o n s  n e c e s s a r y  to e f f e c t u a t e  t h e  
p u r poses of this chapter, including, b y  w a y  of e x a m p l e  
a n d  not limitation, r e g u l a t i o n s  p r o v i d i n g  f o r

•(A) control, p r e v e n t i o n  and a b a t e m e n t  o f  air, 
water, or land or subsurface l a n d  p o l l u t i o n ;

(B) saf e g u a r d  standards for p e t r o l e u m  a n d  n a t u r a l  
gas p i p e l i n e  construction, ope r a t i o n ,  m o d i f i c a t i o n  
or alteration;

(C) p r o t e c t i o n  of pub l i c  wat e r  s u p p l i e s  b y  e s t a b­
lishing m i n i m u m  drinking w a t e r  standards, a n d  
standards for the construction, improv e m e n t ,  a n d  
m a i n t e n a n c e  of p u b l i c  wat e r  s u p p l y  systems;

(D) c o l lection and disposal o f  s e w a g e  a n d  i n d u s­
trial waste;

(E) coll e c t i o n  and disposal o f  garbage, r e f u s e ,  
and other d i s c a r d e d  solid m a t e r i a l s  f r o m  
industrial, commercial^ a g r i c u l t u r a l  a n d  
community activities or operations;

(F) control of r a d i a t i o n  sources to p r o h i b i t  
and p r e vent u n n e c e s s a r y  radiation; ’

(G) control of p e s t i c i d e s ;

(11) such other purposes as m a y  b e  r e q u i r e d  
for the impl e m e n t a t i o n  of the p o l i c y  d e c l a r e d  
in § 10 of this chapter;

(11) after c o n s u l t a t i o n  w i t h  other s t a t e  a g e n c i e s  
a n d  local government officials, i d e n t i f y  a n d  
p r o p o s e  for addition or deletion, b y  r e g u l a t i o n ,  
other licenses, permits or a u t h o r i z a t i o n s  for 
w h i c h  the provisions of ch. 30 [ch.35] of this 
title are applicable, and report a n n u a l l y  to t h e  
legislature the perm i t s  w h i c h  have b e e n  i n c l u d e d  
or deleted.

T h e  constitutionality of this sweeping d e l e g a t i o n  of 
authority to the department to do, in essence, all thi n g s  
n e c e s s a r y  "to conserve, improve and protect . . . [the]
n a t u r a l  resources and environment [of the state) and c o n t r o l  
water, land and air pollution, in order to e n h a n c e  the 
health, safety and w e l fare of the people of t h e  state and 
their overall economic and social well-being" has b e e n  
upheld by the state supreme court. AS 46.03.010; S t o c k

M u e l l
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v. S t a t e , 526 P. 2d 3 (Alaska 1974). T h e r e f o r e ,  1 h a v e  
concluded that each of the questions stated i n  P a r t s  T - X V  
can be re s p o n d e d  to in the affirmative. However, t h e  d e p a r t m e n t  
will h a v e  to adopt regulations, p u r suant to A S  4 6 . 0 3 . 0 2 0 ( 1 0 )  (A) 
and (D)-(H), to .implement the requirements of P a r t s  X - I V  as 
the state does not yet have a solid w a s t e  c o n t r o l  p r o g r a m  
along these lines.

T h e  re m a i n i n g  Parts V- V I I  deal g e n e r a l l y  w i t h  t h e  a b i l i t y  of 
the state to enforce the solid w a s t e  standards e s t a b l i s h e d  u n d e r  
Parts I-IV. . r

P a r t  V  requires that the state h a v e  p o w e r s  of i n s p e c t i o n .
A S  46.03.020(6) provides in part that the d e p a r t m e n t  m a y  " a t  
reasonable times enter and inspect w i t h  the c o n s e n t  o f  the 
owner or occupier any p r o p e r t y  or premises to i n v e s t i g a t e  
either actual or suspected sources of p o l l u t i o n  or c o n t a m i n a t i o n  
to ascertain compliance cr n o n c o m p l i a n c e  w i t h  a  r e g u l a t i o n  
w h i c h  m a y  be p r o mulgated under 20-40 of this chapter.** In 
addition, A S  46.03.860 authorizes the department: to " s e e k  
search w a r r a n t s  for the p u r p o s e  of i n v e s t i g a t i n g  a c t u a l  or 
suspected sources of p o l lution or c o n t a m i n a t i o n  to a s c e r t a i n  
compliance or n o ncompliance w i t h  this chapter o r  a r e g u l a t i o n  
promulgated under this chapter." It is m y  o p i n i o n  t h a t  t h i s  
statutory a u thorization satisfies the federal r e q u i r e m e n t .

Part V I  addresses the a b i l i t y  of the s t a t e  to e n j o i n  
violations and to impose civil or criminal s a n ctions. 
Administratively, AS 4 6 . - 0 3 . 8 2 0 (a) enables the d e p a r t m e n t  to 
issue an emergency order restr a i n i n g  a p e r s o n  f r o m  e n g a g i n g  
in u n a u t h o r i z e d  activity w h i c h  endangers or c a u s e s  d a m a g e  to 
public h e a l t h  or the environment. If an e m e r g e n c y  o r d e r  is 
n o t  immediately complied with, then the a t t o r n e y  general, 
upon requ e s t  of the c o m m i s s i o n e r , m u s t  seek c o u r t  e n f o r c e m e n t  
of the order. AS 46.03.820(d).

Similarly, AS 4 6 . 03.850 authorizes t h e  d e p a r t m e n t  
to issue a compliance order w h e n  a per s o n  is v i o l a t i n g  or is 
about to v i o l a t e  a provision of AS 46.03 or a r e g u l a t i o n ,  
lawful order, permit, certificate, or a term o r  c o n d i t i o n  o f  • 
a permit or certificate issued by the d e p a r t m e n t  u n d e r  A S
46,03. Regulations prescribing the p r o cedure t o  b e  f o l l o w e d  
in the issuance of compliance orders arc set f o r t h  at 11 A A C  
95. C o mpliance orders are enforceable by the a t t o r n e y  
general. A S  46.03.850(f); AS 46.03.950(a). O n c e  a s o l i d  
waste p r o g r a m  is set forth in department r e g u l a t i o n s ,  t h e n  
AS 46.03.850 will provide a means by w h i c h  the d e p a r t m e n t  
m a y  a d m i n i stratively enforce its p r o g r a m  r e q u i r e m e n t s .  I n
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addition, A S  46.03.765 authorizes the state to s u e  to e n j o i n  
a threatened or c o n t i n u i n g  v i o l a t i o n  of a p r o g r a m  r e q u i r e m e n t .

Regarding the a b i l i t y  of the state to u n d e r t a k e  a  c i v i l  
action for damages, AS 4 6 . 03.760 authorizes the s t a t e  to 
b r i n g  suit for civil p e n alties in the amount of $ 5 0 0  to 
$100,000 for an initial v i o l a t i o n  of a p r o v i s i o n  o f  A S  4 6 . 0 3  
or a regulation, lawful order, permit, certificate, o r  t e r m  
or condition of a permit or certificate issued u n d e r  A S
46.03. C o ntinuing v i o l a t i o n s  are subject to a s s e s s m e n t s  o f  
up to $5,000 a day. Therefore, once a solid v a ste  p r o g r a m  
is set forth in department regulations, AS 4 6 . 0 3 . 7 6 0  w i l l  
provide the means by w h i c h  the department m a y  s e e k  civil 
penalties for p r o g r a m  violations. Similarly, A S  4 6 . 0 3 . 7 9 0  
w i l l  provide the mea n s  b y  w h i c h  the state m a y  s e e k  c r i m i n a l  
penalties for p r o g r a m  v i olations of up to $25,000. F o r  
purposes of section 790, each day on w h i c h  a v i o l a t i o n  
^occurs is considered a separate violation.

Both A S  4 6 . 03.760 and AS 46.03.790 have b e e n  f o u n d  t o  
b e  constitutional by the A l a s k a  Supreme Court. S t o c k  v.
S t a t e , 536 P . 2d 3 (Alaska 1974) (decided before t h e T 9 7 6  
amendment of these sections.) | r i

However, in that decision the A l a s k a  S u p reme C o u r t  i m p o s e d  
a foreseeability requirement, as a na r r o w i n g  c o n s t r u c t i o n  on 
•the definition of p o l l u t i o n  contained in AS 46.03.900. T h e  
re l evant p o r tion of that decision states:

W e  h o l d  that b y  use of the word ’'potentially" t h e  
statute p r o hibits acts wh i c h  a r e a s o n a b l e  p e r s o n  
w o u l d  foresee as creating a s u b s t a n t i a l  r i s k  of 
m a k i n g  w a t e r  a c t u a l l y  injurious to the s t a t u t o r i l y  
p r o t e c t e d  interests. . . . Thus, in " p o t e n t i a l i t y "  
cases [î . e. , cases involving p o t e n t i a l  as o p p o s e d  1 
to actual h a r m ] , the state m u s t  h e r e a f t e r  p r o v e  
that the thr e a t e n e d  injury was f o r e s e e a b l e  to a 
rea s o n a b l e  m a n  in the p o s ition of the d e f e n d a n t  
at the time of the act or omission.

526 P . 2d at 10-11. (Bracketed portion added.)

In addition, the S t o ck 
is not r e q uired to

  decision holds that the d e ~
exTufust a d m i n i s t r a t i v e  (e.g c o m­partment

pliance order) p r o c e e d i n g s  before instituting c o u r t  a c t i o n  
against a defendant for a polution violation, n o t w i t h s t a n d­
ing the fact that the same violation serves as t h e  basis f o r  
both the adm i n i s t r a t i v e  and the court action. Id. at 13 ff. 
Therefore, both j u d icial and administrative r e m e d i e s  m a y  b e  
pursued simultaneously.
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T h u s ,  it is m y  o p i n i o n  t h a t  t h e  s t a t e  h a s  e n f o r c e m e n t  
a u t h o r i t y  s u f f i c i e n t  t o  m e e t  t h e  f e d e r a l  r e q u i r e m e n t s  o f  P a r t  

VI.

Part VII requires that the state p r o vide f o r  p u b l i c  
participation in the enforcement process. 18 A A C  1 5 . 0 1 0  et 
seq. are the regulations -which govern the a d m i n i s t r a t i v e  
procedures of the department in ruling ori a p p l i c a t i o n s  f o r  
various permits and w r i t t e n  approvals. If a s o l i d  w a s t e  
p r o g r a m  w e r e  implemented b y  the department a n d  m a d e  sxibject 
to these a d ministrative procedures, as is l i k e l y  t o  occur, 
then the provisions of 18 AAC 15.200 et_ s e q . w o u l d  apply.
The provisions of 18 A A C  15.200 et s e q . allow a n y  p e r s o n  to 
request an a d j u d i c a t o r y  hear i n g  to contest a d e c i s i o n  m a d e  
u n d e r  18 AAC 80 (i.e., a decis i o n  to approve o r  d i s a p p r o v e  
ail application for a per m i t  or written a p p r o v a l  a s  s p e c i f i e d  
under 18 A A C  15.010). A  hearing will be g r a n t e d  i f  t h e  
.request discloses that the requestor would be a d v e r s e l y  
affected by the department's decision, that t h e  r e q u e s t o r  
has raised a genuine issue of fact material to t h e  de c i s i o n ,  
and that the procedural requirements of 18 A A C  1 5 . 2 0 0  h a v e  
b e e n  met. 18 AAC 15.220. In addition, 18 A A C  1 5 . 2 2 0  a l l o w s  
intervention in these administrative hearing p r o c e e d i n g s  b y  
ot h e r  interested parties.

The federal requ i r e m e n t  set forth in P a r t  VI, h o w e v e r ,  
m u s t  be satisfied in one of two ways. Either t h e r e  m u s t  be 
authority w h i c h  allows intervention as of r i g h t  i n  a n y  civil 
or administrative action under Part VI by any c i t i z e n  w h o  
has an interest or m a y  be adversely affected, or, a l t e r n a t i v e­
ly, there m u s t  be assurances that the state w i l l  I n v e s t i g a t e  
'and provide, w r i t t e n  response to citizen compl a i n t s ,  a s s u r a n c e s  
that the state will not oppose intervention b y  anjr c i t i z e n  
w h e r e  permissive intervention is authorized, a n d  a s s u r a n c e s  
that the state will publ i s h  and provide 30 d a y s  f o r  p u b l i c  
comment on any propo s e d  settlement of a state e n f o r c e m e n t  
action.

Currently, there is no law or policy w h i c h  e n a b l e s  a n  
interested party to p a r ticipate in a d m i n i s t r a t i v e  enforcement; 
proceedings. However, court rules applicable to ci v i l  
enforcement proceedings do provide a m e c h a n i s m  f o r  b o t h  
permissive intervention and intervention as o f  right. 
Specifically, Civil Rule 24 provides in part a s  f o l l o w s :

(a) Intervention of Right. Upon t i m e l y  a p p l i c a t i o n  
anyone shall bo permitted to i n t e r v e n e  in an a c t i o n  
when the applicant claims an interest r e l a t i n g  to the 
property or transaction which is t h e  s u b j e c t  o f  the 
action and he is so situated that t h e  d i s p o s i t i o n  of 
the action m a y  as a practical m a t t e r  i m p a i r  or i m p e d e  
his ability to protect that interest, u n l e s s  t h e
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applicant's interest is adequately r e p r e s e n t e d  b y  
existing parties.

(b) P e r m i s s i v e  Intervention. U p o n  t i m e l y  a p p l i c a t i o n  
anyone m a y  be p e r m i t t e d  to intervene in a n  a c t i o n  
when an applicant's claim or defense and t h e  m a i n  
action have a question of law or fact in c o m m o n .
. . .  In exercising its disrection the c o u r t  s h a l l  
consider' w h e t h e r  the interv e n t i o n  w i l l  u n d u l y  
delay or p r e j u d i c e  the adjudi c a t i o n  o f  t h e  r i g h t s  
of the o r i g i n a l  parties.

Based on the above analysis, it is m y  o p i n i o n  t h a t
there is insufficient state au t h o r i t y  to allow i n t e r v e n t i o n
as of right in all civil and a d m i n i strative acti o n s  l i s t e d
u n d e r  Part VI. however, it is also m y  opinion that t h e
department can provide assurances that it w i l l  
/*• -

1. investigate and provide w r i t t e n  r e s p o n s e  to 
citizen complaints,

2. not oppose intervention b y  a n y . c i t i z e n  w h e r e  
permissive intervention is authorized, and

3. publ i s h  and p r o v i d e  30 days for p u b l i c  c o m m e n t  
.on any proposed settlement of a state e n f orcement a c t i o n .

• • i *
T h e s e  assurances m a y  best be m a d e  in the context of r e g u l a t i o n s  
implementing a solid w a s t e  control p r o g r a m  for the state.
Thus, it is m y  opinioii that the state can a d e q u a t e l y  p r o v i d e  
for public p a rticipation in the enforcement process.

Part V I I I  requires •that the department h a v e  a u t h o r i t y  
to share information w i t h  E P A  upon request and w i t h o u t  
restriction. The ability of DEC to share i n f o r m a t i o n  w i t h  
E P A  is governed by the provisions of AS 0 9 . 2 5 . 1 1 0 - 1 2 0  a n d  18 
A A C  10.010-130.

AS 09.25.110 provides as follows:

Inspection and c o p i es of public 
specifically p r o v i d e d  otherwise 

file:

r e c o r d s . U n l e s s  
the b o o k s , r e c o r d s , 

papers, r u e s ,  accounts, writings, a n d  t r a n s a c t i o n s  
of all agencies and departments are p u b l i c  r e c o r d s  
and are open to inspection by the public u n d e r  r e a ­
sonable rules during regular office hours. T h e  p u b l i c  
officer havi n g  the custody of public r e c o r d s  s h a l l  
give on r e q uest and payment of costs a c e r t i f i e d  c o p y  
of-the public record.
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AS 0 9 . 25.120 further clarifies tiie p u b l i c’s r i g h t  to i n s p e c t  
and eopjy publ i c  records. In part, that statute e x c e p t s  f r o m  
publ i c  inspection and copying any rec o r d  r e q u i r e d  to b e  k e p t  
c onfid e n t i a l  by a federal law or r e g u l a t i o n  or by s t a t e  law.
Other than the confi d e n t i a l i t y  p r o visions of A S  46.03.180, 
w h i c h  relates to the control of air quality, a n d  of A S  
46.03.020(6), w h i c h  relates to secret p r o cesses or m e t h o d s  
of m a n u f a c t u r e  discovered during investigation, there is n o  
other state law applicable to DEC w h i c h  provides a n  e x c e p t i o n  
w i t h i n  the m e a n i n g  of AS 09.25.110-120.

18 A A C  10.010 et s e q . are 'the d e p a r t m e n t’s r e g u l a t i o n s  
on f r e e d o m  of information. The s e  regulations set f o r t h  the 
d e p a r t m e n t’s po l i c y  on disclosure of department r e c o r d s  a n d  
p r o v i d e  p r o cedures for obtaining such information. S p e c i f i­
cally, 18 A A C  10.010 provides:

P o l i c y  on Disc l o s u r e  of D e p artment R e c o r d s . (a)
It is the poli c y  of the department to give full 
access to documents in the public doma i n  and to 
p r o v i d e  copies of such informatipn i n  an e x p e d i­
tious manner. It is also the department's p o l i c y  
to f a c ilitate the public's p a r t i c i p a t i o n  in the 
affairs of the agency w h i c h  was created to serve 
t h e m  and the public interest in m a t ters of the 
environment. It is the purp o s e  of this c h a p t e r  
to eiisure that requests for information are 
h a n d l e d  in a timely, r e a sonable and r e s p o n s i v e  
m a n n e r  w h i l e  at the same time p r o t e c t i n g  p e o p l e ' s  
r i g h t  to privacy.

(b) A l l  department records are ava i l a b l e  to the 
p u b l i c  unless they are exempt by law.

(c) All nonexempt records of the d e p a r t m e n t  w i l l  
b e  m a d e  available for public disclosure u p o n  r e­
quest, regardless of whether any j u s t i f i c a t i o n  or 
n e e d  for those records has been shown.

Thus, the department is r e q u i r e d  b y  state law to share 
information w i h t  EPA upon request unless s p e c i f i c a l l y  p r o­
vided otherwise. Therefore, it is m y  opinion that the 
requirements of Part VIII have been satisfied at this time.

T h e  last part, IX, requires the state to set out the 
basis of its aut h o r i t y  over Indian lands, if sought. I s u g g e s t  
that if you choose, as a m a t t e r  of policy, to ass e r t  a u t h o r i t y  
over Indian lands, that this question be turned over to D e b o r a h  
Vogt, our in-house authority on Indian laws, for resolution.

If I can be of additional assistance on this m a t t e r ,  
p a r ticularly w i t h  respect to drafting specific l e g i s l a t i o n  or 
additional regulations, do not h e s itate to call.
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O N
A L A S K A ' S  D E P A R T M E N T  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N  

D R A F T  H A Z A R D O U S  W A S T E  M A N A G E M E N T  R E G U L A T I O N S  
J a n u a r y  28, 1 9 8 3

1. 18 A A C  6 2 . 0 1 0  D e f i n i t i o n  o f  H a z a r d o u s  W a s t e

C O M M E N T S :

T h i s  d e f i n i t i o n  o f  a h a z a r d o u s  w a s t e  a p p e a r s  to b e  a t w o - p a r t  
d e f i n i t i o n .  T h e  f i r s t  p a r t  i d e n t i f i e s  t h e  m a t e r i a l  w h i c h  is c o n­
s i d e r e d  a w a s t e ,  a n d  t h e  s e c o n d  p a r t  i d e n t i f i e s  t h e  c h a r a c t e r i s t i c s  
o f  t h a t  m a t e r i a l  w h i c h  m a k e  it h a z a r d o u s .  In  a d d i t i o n  t o  i n c l u d i n g  
w a s t e  i d e n t i f i e d  i n  40 C F R  2 6 1 . 2 ,  t h e  d e f i n i t i o n  o f  a w a s t e  a p p e a r s  
t o  i n c l u d e  b y p r o d u c t s ,  s i n c e  it s p e c i f i c a l l y  i n c l u d e s  t h o s e  m a t e ­
r i a l s  w h i c h  a r e  t h e  r e s u l t  o f  a c o m m e r c i a l  o r  i n d u s t r i a l  a c t i v i t y  
w h i c h  w a s  n o t  u n d e r t a k e n  f o r  t h e  p u r p o s e  o f  p r o d u c i n g  o r  g e n e r a t i n g  
t h o s e  m a t e r i a l s .  U n a v o i d a b l e  b y p r o d u c t s  t h a t  a r e  m a r k e t a b l e  s h o u l d  
n o t  b e  c l a s s i f i e d  as " w a s t e s "  j u s t  b e c a u s e  t h e  p r o c e s s  is n o t  " f o r  
t h e  p u r p o s e  o f  p r o d u c i n g "  t h e m .  F o r  e x a m p l e ,  g o l d  is a b y p r o d u c t  o f  
c o p p e r  r e f i n i n g  a n d  w o u l d  b e  c l a s s i f i e d  a s  a w a s t e  f r o m  a c o p p e r  
s m e l t e r  u n d e r  t h i s  d e f i n i t i o n .  T h e  p o i n t  t o  b e  m a d e  h e r e  is t h a t  a n  
i n d u s t r i a l  b y p r o d u c t  s h o u l d  n o t  b e  c l a s s i f i e d  as  a w a s t e  u n t i l  t h e r e  
is a n  i n t e n t  t o  d i s c a r d .

U s i n g  t h e  t e r m  " w a s t e "  in t h e  d e f i n i t i o n  o f  h a z a r d o u s  w a s t e  is v e r y  
c o n f u s i n g .  W e  s u g g e s t  t h e  s t a t e  r e f e r  t o  w a s t e s  a s  s o l i d  w a s t e s  
d e f i n e d  b y  18 A A C  60 " S o l i d  W a s t e  M a n a g e m e n t  R e g u l a t i o n s . "

D e f i n i n g  w a s t e s  a s  s o l i d  w a s t e s  a l l o w s  a s i n g l e  d e f i n i t i o n  a p p l i c­
a b l e  t o  b o t h  18 A A C  60 a n d  18 A A C  62 r e g u l a t i o n s .  T h e  r e s p e c t i v e  
r e g u l a t i o n  c o u l d  t h e n  d e f i n e  w h a t  p o r t i o n  o f  t h e  S t a t e ' s  s o l i d  
w a s t e s  a r e  h a z a r d o u s  a n d  n o n - h a z a r d o u s .

R E C O M M E N D A T I O N S :

R e w r i t e  18 A A C  6 2 . 0 1 0  as: " A  w a s t e  is h a z a r d o u s  w a s t e  a n d  s u b j e c t
t o  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  if: (1) It is n o t  e x c l u d e d  f r o m
r e g u l a t i o n  as a h a z a r d o u s  w a s t e  u n d e r  S e c t i o n  6 2 . 1 3 0 ?  a n d  (2) It
e x h i b i t s  a n y  o f  t h e  c h a r a c t e r i s t i c s  d e s c r i b e d  i n  t h i s  c h a p t e r ?  o r
(3) It  is l i s t e d  in A p p e n d i c e s  I a n d  II o f  t h i s  c h a p t e r  a n d  it
e x c e e d s  t h e  q u a n t i t i e s  e s t a b l i s h e d  i n  t h i s  c h a p t e r . "

C h a n g e  t h e  t i t l e  o f  s e c t i o n  6 2 . 0 1 0  to  A p p l i c a b i l i t y .
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2. 18 A A C  6 2 . 0 2 0  L i s t s  o f  H a z a r d o u s  W a s t e s  a n d  18 A A C  6 2 . 0 3 0
H a z a r d o u s  W a s t e  S o u r c e s

C O M M E N T S :

S e c t i o n s  6 2 . 0 2 0  a n d  6 2 . 0 3 0  s h o u l d  b e  c o m b i n e d  i n t o  a s i n g l e  s e c t i o n .  
D o i n g  t h i s  w o u l d  a l l o w  a l l  t h e  l i s t i n g  i n f o r m a t i o n  t o  b e  i n c o r p o r­
a t e d  t o g e t h e r  f o r  e a s y  a c c e s s  b y  t h e  u s e r .

T h e  S t a t e  s h o u l d  p r e p a r e  a j u s t i f i c a t i o n  f o r  r e - a r r a n g i n g  t h e
c h e m i c a l  p r o d u c t s  l i s t e d  a t  40 C F R  2 6 1 . 3 3 ( e )  a n d  (f) i n t o  A p p e n d i x
II " D i s c a r d e d  C h e m i c a l  P r o d u c t s "  f o u n d  in  t h i s  d r a f t  r e g u l a t i o n .

3. 18 A A C  6 2 . 0 4 0  D i s c a r d e d  C h e m i c a l  P r o d u c t s

C O M M E N T S :

T h e  f i r s t  s e n t e n c e  o f  t h i s  s e c t i o n  c o u l d  b e  d e l e t e d  b e c a u s e  r e f e r­
e n c e  t o  40 C F R  2 6 1 . 3 3  (e) a n d  (f) e x i s t i n g  a s . o f  J u l y  1, 1 9 8 2  w a s
m a d e  in  s e c t i o n  6 2 . 0 2 0 .

I n  a d d i t i o n  t o  l o w e r i n g  t h e  s m a l l  q u a n t i t y  g e n e r a t o r  e x c l u s i o n  f o r  
a c u t e l y  t o x i c  w a s t e s ,  w h i c h  i n  t h e  f e d e r a l  r e g u l a t i o n s  is 100 k g  (40 
C F R  2 6 1 . 5 ) ,  t h i s  s e c t i o n  e x p a n d s  t h e  u n i v e r s e  o f  c h e m i c a l s  w h i c h  
c o u l d  b e c o m e  h a z a r d o u s  w a s t e s .  T h e  r e g u l a t i o n  s h o u l d  e x c l u d e  a n y  
l e g i t i m a t e  u s e ,  r e u s e ,  r e c y c l i n g  o r  r e c l a m a t i o n  as w e  d o  n o t  b e l i e v e  
t h a t  t h i s  r e g u l a t i o n  s h o u l d  r e g u l a t e  t h e  " i n t e n d e d " u s e  o f  a 
c h e m i c a l  m a t e r i a l .  R a t h e r  t h i s  r e g u l a t i o n  s h o u l d  o n l y  c o n c e r n  
i t s e l f  w i t h  r e g u l a t i n g  c h e m i c a l  m a t e r i a l s  i n t e n d e d  t o  b e  d i s c a r d e d  
as  is s t a t e d  in  t h e  s e c o n d  s e n t e n c e  o f  t h i s  s e c t i o n .

R E C O M M E N D A T I O N S :

T h e  f i r s t  a n d  t h i r d  s e n t e n c e s  s h o u l d  b e  d e l e t e d  f r o m  t h i s  s e c t i o n .

T h e  l a s t  t w o  s e n t e n c e s  s h o u l d  b e g i n  " I f  a p e r s o n  g e n e r a t e s  as a 
w a s t e  ...". If t h e  p h r a s e  a s  a w a s t e  is n o t  a d d e d ,  t h e s e  s e n t e n c e s  
a p p e a r  to  a p p l y  t o  t h e  a m o u n t  o f  c h e m i c a l  m a n u f a c t u r e d  r a t h e r  t h a n  
t o  t h e  a m o u n t  w h i c h  is d i s c a r d e d .

W e  a l s o  r e c o m m e n d  b r e a k i n g  t h i s  s e c t i o n  u p  i n t o  s u b - s e c t i o n s  t i t l e d
(a) H a z a r d o u s  C h e m i c a l  P r o d u c t s  a n d  (b) A c u t e l y  H a z a r d o u s  C h e m i c a l  
P r o d u c t s .

4. 18 A A C  6 2 . 0 5 0  C h a r a c t e r i s t i c s  o f  T o x i c i t y

(a) T h i s  s e c t i o n  w o u l d  c l a s s i f y  a w a s t e  as h a z a r d o u s  b a s e d  u p o n  
a n i m a l  t e s t i n g  o f  o r a l  o r  a q u a t i c  t o x i c i t y .

C O M M E N T S :

F i r s t ,  t h e  s e c t i o n  c a l l s  f o r  t h e  u s e  o f  " p r o c e d u r e s  e s t a b l i s h e d  b y  
(e) o f  t h i s  s e c t i o n " .  T h e s e  p r o c e d u r e s  h a v e  n o t  y e t  b e e n  p u b l i s h e d
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a n d  w e  h a v e  n o  w a y  o f  e v a l u a t i n g  t h e i r  v a l i d i t y .  In a n y  e v e n t ,  t h e  
u s e  o f  a n y  m e t h o d s  w h i c h  h a v e  n o t  r e c e i v e d  r e v i e w  b y  a s t a n d a r d  
s e t t i n g  o r g a n i z a t i o n  (such as t h e  A S T M )  is q u e s t i o n a b l e .  In o r d e r  
t o  h a v e  v a l i d i t y ,  t e s t  m e t h o d s  m u s t  b e  s u b j e c t e d  t o  w i d e s p r e a d  
t e s t i n g  a n d  u s e .  T h i s  t y p e  o f  v a l i d a t i o n  s t u d y  o f t e n  l e a d s  to 
r e f i n e m e n t  o f  t e s t  m e t h o d s  w h i c h  o t h e r w i s e  w o u l d  h a v e  y i e l d e d  
e r r o n e o u s  r e s u l t s .  A  p r o p e r  d e t e r m i n a t i o n  o f  w h e t h e r  a w a s t e  is 
h a z a r d o u s  o r  n o t  is  c r i t i c a l l y  i m p o r t a n t  t o  t h i s  p r o g r a m ,  a n d  
t h e r e f o r e  t h e  t e s t  m e t h o d s  t o  m a k e  t h e  d e t e r m i n a t i o n  a r e  a l s o  
c r i t i c a l .

S e c o n d ,  t h e  s e c t i o n  s a y s  a w a s t e  w i l l  b e  c o n s i d e r e d  h a z a r d o u s  i f  it 
" h a s  a n  a q u a t i c  (fish) L C 5Q o f  l e s s  t h a n  ( e m p h a s i s  a d d e d )  1 , 0 0 0  
m g / l  o r  a n  o r a l  (rat) L D ^ q o f  l e s s  t h a n  5 ,000 m g / k g " .  T h e s e  a r e  
e x t r e m e l y  s t r i n g e n t  l e v e l s  o n  w h i c h  t o  b a s e  t h e  h a z a r d  d e t e r m i n a­
tio n ,  a n d  w e  s e e  n o  j u s t i f i c a t i o n  f o r  t h e i r  us e .  T h e  U S E P A ' s  R C R A  
r e g u l a t i o n s  s p e c i f y  t h a t  a n  o r a l  (rat) L D c q  o f  50 m g / k g  w i l l  c a u s e  
t h e  w a s t e  t o  b e  c o n s i d e r e d  h a z a r d o u s  (40 C F R  2 6 1 . 1 1 ) .  T h a t  m e a n s  
t h a t  A l a s k a ' s  r e g u l a t i o n s  w i l l  b e  100 t i m e s  m o r e  s t r i n g e n t  t h a n  t h e  
U S E P A ' s .  It s h o u l d  o e  n o t e d  t h a t  t h e  f e d e r a l  R C R A  r e g u l a t i o n s  d o  
n o t  u s e  L D c n  anc^ L C c n  a c u t e  t o x i c i t y  t e s t  r e s u l t s  i n  t h e  s a m e  
s e n s e  a s  t n e  i g n i t a b i l i t y , c o r r o s i v e t y ,  r e a c t i v i t y  a n d  E P - t o x i c  
c h a r a c t e r i s t i c  t e s t s .  R a t h e r ,  t h e s e  t o x i c i t y  t e s t  r e s u l t s  a r e  u s e d  
as  a l i s t i n g  c r i t e r i a  f o r  a s s i s t i n g  t h e  E P A  A d m i n i s t r a t o r  in 
d e t e r m i n i n g  w h e t h e r  a g i v e n  w a s t e  s h o u l d  b e  a d d e d  t o  o n e  o f  t h e  
h a z a r d o u s  w a s t e  l i s t s  a t  2 6 1 . 3 3 ( e )  a n d  ( f ) . In a d d i t i o n ,  a q u a t i c  
t o x i c i t y  t e s t  r e s u l t s  a r e  n o t  i n c l u d e d  i n  t h e  F e d e r a l  R C R A  l i s t i n g  
p r o c e d u r e .  T h e  f e d e r a l  p r o g r a m  r e a l i z e d  t h e  l i m i t a t i o n s  o f  u s i n g  
t o x i c i t y  d a t a  t o  c h a r a c t e r i z e  a w a s t e  a s  h a z a r d o u s .  T h e r e f o r e ,  R C R A  
a d o p t e d  a l i s t i n g  a p p r o a c h  t o  h a z a r d o u s  w a s t e  w h i c h  u s e s  a m o n g  o t h e r  

t h i n g s  t o x i c i t y  t e s t  r e s u l t s  ^L C c;o a n d  L D ^n^ a s  l i s t i n g  
c r i t e r i a .

In  a d d i t i o n ,  t h i s  a p p r o a c h  d o e s  n o t  c o n f o r m  to  A l a s k a ' s  h a z a r d o u s  
w a s t e  s t a t u t o r y  r e q u i r e m e n t s  u n d e r  w h i c h  t h i s  p r o g r a m  is b e i n g  
d e v e l o p e d .  T h e  e n a b l i n g  l e g i s l a t i o n  c a l l s  f o r  A D E C ' s  r e g u l a t i o n s  t o  
b p  " c o n s i s t e n t  w i t h  o r  s u b s t a n t i a l l y  e q u i v a l e n t  to" t h e  f e d e r a l  
p r o g r a m ,  a n d  p r o v i d e s  t h a t  b e f o r e  a w a s t e  m a y  b e  l i s t e d  as h a z a r d o u s  
v.=.rij:e i n  t h e  s t a t e  r e g u l a t i o n s  t h a t  is n o t  a l s o  l i s t e d  as a h a z a r ­
d o u s  w a s t e  b y  t h e  U n i t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  
u n d e r  42 U . S . C .  6 9 2 1 ,  t h e  C o m m i s s i o n e r  o f  A D E C  m u s t  f i r s t  d e t e r m i n e  
t h a t  t h e  w a s t e  is h a z a r d o u s  a s  d e f i n e d  b y  t h e  s t a t e  s t a t u t e  (AS 
4 6 . 0 3 . 2 9 9 ( b ) ) .

T h e  p r o p o s e d  r u l e s  for A l a s k a  a r e  m u c h  m o r e  s t r i n g e n t  t h a n  t h e  
F e d e r a l  s t a n d a r d s  w i t h o u t  e x p l a i n i n g  wh y .

T h i r d ,  t h e  s e c t i o n  a l l o w s  a w a s t e  g e n e r a t o r  to u s e  t h e  p r o c e d u r e s  o f  
p a r a g r a p h s  ( b )-(d), if  t h e  g e n e r a t o r  " h a s  k n o w l e d g e  o f  e a c h  s i g n i f i­
c a n t  c o n s t i t u e n t  o f  t h e  w a s t e  a n d  its c o n c e n t r a t i o n  . . T h e
s e c t i o n  g o e s  o n  to s t a t e  t h a t  " s i g n i f i c a n t "  c o n s t i t u e n t s  i n c l u d e  a n y  
s u b s t a n c e  l i s t e d  i n  t h e  N I O S H  R e g i s t r y  w i t h  o n e  o f  t h e  L C  o r  
L D j-q v a l u e s  in T a b l e  2 o r  i n  40 C F R  §117.3 ( r e p o r t a b l e  q u a n t i t i e s  
o f  h a z a r d o u s  m a t e r i a l s )  . T h e  p r o b l e m s  w i t h  t h i s  cvpproach a r e  
n u m e r o u s  - a f e w  a r e  l i s t e d  b e l o w .
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1. It s h o u l d  b e  p o i n t e d  o u t  t h a t  t h e  w a s t e  e x a m p l e  g i v e n  in
6 2 . 0 5 0 ( c )  is e x t r e m e l y  n a i v e .  T o  o b t a i n  k n o w l e d g e  o f  e a c h  
s i g n i f i c a n t  c o n s t i t u e n t  (i.e., A l d r i n  - .01%, D i u r o n  - 1%,
B e n z e n e  - 4%, P h e n o l  - 2%, C y c l o h e x a n e  - 5%, W a t e r  - 87%) u s e d  
in  t h i s  e x a m p l e ,  w o u l d  i m p o s e  a t r e m e n d o u s  a n a l y t i c a l  b u r d e n  
u p o n  t h e  g e n e r a t o r f L e t ' s  a n a l y z e  t h i s  w a s t e  c h a r a c t e r i z a t i o n  
e x a m p l e  f i r s t  a s s u m i n g  v e r y  l i t t l e  k n o w l e d g e  o f  t h e  c o n s t i t u­
e n t s  o r  p e r c e n t  o f  c o n s t i t u e n t s  i n  t h a t  w a s t e  a n d  s e c o n d
a s s u m i n g  w e  k n o w  t h e  c o n s t i t u e n t s  in  t h e  w a s t e  b u t  n o t  t h e  
r e l a t i v e  p e r c e n t .

U n d e r  t h e  f i r s t  a s s u m p t i o n  t h e  w a s t e  m u s t  b e  a n a l y z e d  for a l l  
X, A, B, C a n d  D c o n s t i t u e n t s  as d e f i n e d  b y  T a b l e  2. F o r  
s i m p l i c i t y ' s  s a k e  l e t ' s  o n l y  c o n s i d e r  X c a t e g o r y  w a s t e s  l i s t e d  
in  A p p e n d i x  II. T h e r e  a r e  24 X  c a t e g o r y  c o n s t i t u e n t s  l i s t e d  i n  
A p p e n d i x  II. T h e  X c a t e g o r y  w a s t e s  a l o n e  w o u l d  r e q u i r e  t h e
g e n e r a t o r  t o  a n a l y z e  t h i s  w a s t e  f o r  a l l  24 c o n s t i t u e n t s . ' W h e n
a n a l y t i c a l  s a m p l i n g  o f  a w a s t e  is p e r f o r m e d  it is a l w a y s  
p r u d e n t  to  t a k e  r e p e t i t i v e  a n d  r e p r e s e n t a t i v e  s a m p l e s .  In o u r  
s i t u a t i o n  l e t ' s  a s s u m e  t w o  s a m p l e s  o f  t h i s  w a s t e  a r e  a n a l y z e d  
f o r  t h e  24 X  c a t e g o r y  c o n s t i t u e n t s .  T h e  t o t a l  a n a l y t i c a l  c o s t  
t o  i d e n t i f y  a n d  d e t e r m i n e  r e l a t i v e  p e r c e n t a g e s  o f  t h e  t h e  X 
c a t e g o r y  w a s t e s  w o u l d  b e  a p p r o x i m a t e l y  $ 3 , 0 0 0 .  A f t e r  c o m­
p l e t i n g  t h e  a n a l y t i c a l  w o r k  t h e  c o m b i n e d  t o t a l s  w o u l d  t h e n  b e  
i n s e r t e d  i n t o  t h e  E C  e q u a t i o n  f o r  % c o n s t i t u e n t  X. W h i l e  t h i s  
e x a m p l e  o n l y  c o n c e r n s  i t s e l f  w i t h  X c a t e g o r y  c o n s t i t u e n t s  
l i s t e d  i n  A p p e n d i x  II it a p p l i e s  e q u a l l y  a s  w e l l  t o  t h e  A, B, C 
a n d  D c a t e g o r y  c o n s t i t u e n t s .  In a d d i t i o n ,  t h i s  e x a m p l e  d i d  n o t  
c o n c e r n  i t s e l f  w i t h  t h e  t h o u s a n d s  o f  X, A, B, C, a n d  D c a t e g o r y  
c o n s t i t u e n t s  w h i c h  c o u l d  b e  f o u n d  in  t h e  N I O S H  r e g i s t r y .

U n d e r  t h e  s e c o n d  a s s u m p t i o n ,  t h e  g e n e r a t o r  m u s t  a n a l y z e  t h i s  
w a s t e  t o  d e t e r m i n e  r e l a t i v e  p e r c e n t a g e s  o f  e a c h  c o n s t i t u e n t .  
D e t e r m i n i n g  r e l a t i v e  p e r c e n t a g e s  a l o n e  c o u l d  c o s t  t h e  g e n e r a t o r  
a p p r o x i m a t e l y  $ 2 , 5 0 0  (this is f o r  X, A, B, C a n d  D c o m p o n e n t s ) .  
T h e  p o i n t  t o  b e  m a d e  is t h a t  w h i l e  t h e  d e g r e e  o f  h a z a r d  (EC) 
a p p r o a c h  is a n  a p p a r e n t  a t t e m p t  to  o v e r c o m e  s o m e  o f  A D E C ' s  
p e r c e i v e d  s h o r t c o m i n g s  w i t h  t h e  f e d e r a l  p r o g r a m ,  it p r e s e n t l y  
is n o t  a r e a l i s t i c  a p p r o a c h  to t h e  p r o b l e m .  A s  w a s  f o u n d  at 
t h e  f e d e r a l  l e v e l  a n d  h o p e f u l l y  i l l u s t r a t e d  h e r e ,  t h e  a m o u n t  o f  
a n a l y t i c a l  t e s t i n g  r e q u i r e d  to  i m p l e m e n t  a d e g r e e  o f  h a z a r d  
a p p r o a c h  is e x t r e m e l y  d i f f i c u l t  t o  p e r f o r m  a n d  w o u l d  b e  p r o­
h i b i t i v e l y  e x p e n s i v e .

2. T h e  1 9 8 0  N I O S H  R e g i s t r y  l i s t s  1 6 8 , 0 9 6  c h e m i c a l  s u b s t a n c e s ,  m a n y
o f  w h i c h  h a v e  a n  L D ^ q o r  L C 5Q l i s t e d .  To  u s e  t h i s  l i s t i n g
in o r d e r  t o  d e c i d e  w n a t  to Io o k  f o r  in a w a s t e  a n a l y s i s  w o u l d
b e  n e a r l y  i m p o s s i b l e .  O n e  w o u l d  h a v e  to l o o k  a t  e a c h  l i s t i n g
a n d  s e e  i f  it w a s  w i t h i n  t h e  t o x i c i t y  r a n g e  o f  c o n c e r n .  Y o u  
w o u l d  t h e n  e n d  u p  w i t h  t h o u s a n d s  o f  c h e m i c a l s  t o  a n a l y z e  t h e  
w a s t e  for. A s  s t a t e d  a b o v e  t h i s  w o u l d  b e  e x t r e m e l y  c o s t l y  to 
t h e  g e n e r a t o r .
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A O G A  C o m m e n t s  o n  A

3. M a n y  c o m m o n  s u b s t a n c e s  w h i c h  a r e  n o r m a l l y  n o t  c o n s i d e r e d  t o  b e  
t o x i c  a r e  l i s t e d  i n  t h e  N I O S H  R e g i s t r y  a n d  a r e  w i t h i n  t h e  
r a n g e s  g i v e n  i n  T a b l e  2. F o r  i n s t a n c e ,  s a l t  (NaCl) h a s  an  
L D 50 o f  3 , 0 0 0  m g / k g .  S o d i u m  b i c a r b o n a t e  ( b a k i n g  soda) h a s  a n
L D ^ q o f  4 , 4 2 0  m g / k g .  T h i s  m e a n s  e a c h  o f  t h e s e  s u b s t a n c e s
w o u l d  b e  i n  t h e  D r a n g e ,  a n d  if t h e y  c o m p r i s e  m o r e  t h a n  10% o f
a w a s t e ,  t h e  w a s t e  c o u l d  b e  h a z a r d o u s .

I f  a b a k e r y  a c c i d e n t l y  u s e d  t o o  m u c h  s a l t  o r  b a k i n g  s o d a  a n d  
r u i n e d  a b a t c h  o f  b r e a d  d o u g h  w e i g h i n g  400 l b s . ,  u n d e r  t h i s  
s e c t i o n  t h e  b a k e r y  w o u l d  b e  r e q u i r e d  t o  d e t e r m i n e  t h e  a m o u n t  o f  
s a l t  a n d  b a k i n g  s o d a  i n  t h e  b a d  b a t c h  b e f o r e  d i s p o s i n g .  T h i s  
is a n o t h e r  e x a m p l e  o f  t h e  p o t e n t i a l  p r o b l e m s  w i t h  t h i s  t y p e  o f  
c o n s t i t u e n t  a p p r o a c h .  A  s h o r t ,  a n d  b y  n o  m e a n s  c o n c l u s i v e ,  
l i s t  o f  o t h e r  m a t e r i a l s  w h i c h  c o u l d  b e  c o n s i d e r e d  h a z a r d o u s
u n d e r  t h i s  s e c t i o n  are:

M a t e r i a l

S a l t
B a k i n g  S o d a  
V i t a m i n  A  
N u t m e g  O i l  
C i n n a m o n  B a r k  O i l  
C i t r i c  A c i d  
C a f f e i n e

4. T h e  s y s t e m  m a y  n o t  i n c l u d e  m a n y  s u b s t a n c e s  w h i c h  a r e  n o r m a l l y  
c o n s i d e r e d  h a z a r d o u s .  T h i s  m a y  h a p p e n  b e c a u s e  t h e  N I O S H  
R e g i s t r y  i n c l u d e s  m a n y  d i f f e r e n t  t y p e s  o f  t o x i c i t y  t e s t s ,  o n l y  
f o u r  o f  w h i c h  a r e  i n c l u d e d  i n  T a b l e  2. T h u s ,  if  a m a t e r i a l  h a s  
o n l y  b e e n  t e s t e d  o n  m i c e  o r  d o g s ,  it w i l l  n o t  b e  i n c l u d e d  as 
h a z a r d o u s  in t h i s  s y s t e m ,  f o r c i n g  t h e  g e n e r a t o r  to c o n d u c t  
b i o a s s a y s  in a c c o r d a n c e  w i t h  p a r a g r a p h  ( e ) .

5. T h e  d a t a  i n c l u d e d  in t h e  N I O S H  R e g i s t r y  is i t s e l f  o f  q u e s t i o n ­
a b l e  v a l i d i t y .  T h e r e  is q u i t e  a b i t  o f  c o n t r o v e r s y  o v e r  h o w  it 
w a s  d e r i v e d  a n d  w h a t  it r e a l l y  m e a n s .

(b) T o x i c  C a t e g o r i e s

T h i s  s e c t i o n  s e t s  o u t  " t o x i c  c a t e g o r i e s "  b a s e d  o n  t h e  t o x i c i t y  o f  
c o n s t i t u e n t s  in a w a s t e .

C O M M E N T S :

T h e  t a b l e  in t h i s  s e c t i o n  is t h e  b a s i s  f o r  b e g i n n i n g  a d e t e r m i n a t i o n  
o f  w h e t h e r  a w a s t e  is h a z a r d o u s .  A  w a s t e  c o u l d  b e  h a z a r d o u s  if it 
h a s  c o n s t i t u e n t s  w i t h  a n  a q u a t i c  LC,.^ o f  u p  t o  1 , 0 0 0  p p m ,  a n  o r a l  
L D _ q o f  up  to 5 ,000 m g / k g ,  a n  i n h a l a t i o n  L C 50 o f  u p  t o  2 0 0 m g / l ,  
o r  a d e r m a l  L D ^ q  o f  u p  t o  2 , 0 0 0  m g / k g .  In c o m p a r i s o n ,  t h e  E P A ' s  

l i m i t s  o n  t h e s e  p a r a m e t e r s  are; n o  a q u a t i c  L C 5 0 ' a n  °ral L D 5Q

T o x i c i t y  f r o m  t h e  
N I O S H  R e g i s t r y

L D qn = 3 , 0 0 0  m g / k g  
L D ^  = 4 , 4 2 0  

L D c « = 2 , 0 0 0  
L D ^  = 2 , 6 2 0  "
L D ^  = 3 , 4 0 0
T L m  96 = 100 - l , 0 0 G p p m
L D 50 = 192 m g / k g
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u p  t o  50 m g / k g ,  i n h a l a t i o n  LCj-n o f  2 m g / l ,  a n d  d e r m a l  LD,-n o f  
200 m g / k g  (40 C F R  2 6 1 . 1 1 ) .  I n  e a c h  c a s e  t h e  A l a s k a  l i m i t s  a r e  100 
t i m e s  m o r e  s t r i n g e n t  t h a n  t h o s e  o f  EP A .  C l e a r l y  t h i s  d o e s  n o t  
c o n f o r m  t o  t h e  r e q u i r e m e n t s  o f  A l a s k a ' s  e n a b l i n g  s t a t u t e  w h i c h
p r o v i d e s  t h a t  t h e  s t a t e ' s  h a z a r d o u s  w a s t e  p r o g r a m  b e  " c o n s i s t e n t  
w i t h  a n d  s u b s t a n t i a l l y  e q u i v a l e n t  to" t h e  f e d e r a l  p r o g r a m  o r  o t h e r­
w i s e  b e  j u s t i f i e d  b y  t h e  c o m m i s s i o n e r  (AS 4 6 . 0 3 . 2 9 9 ( b ) ) .  A l s o ,  t h i s  
a p p r o a c h  w o u l d  r e g u l a t e  m a n y  i n n o c u o u s  s u b s t a n c e s  t h a t  s h o u l d  n o t  b e  
c o n s i d e r e d  h a z a r d o u s .

It is t o t a l l y  i n a p p r o p r i a t e  t o  u s e  t h e  h a z a r d o u s  d e t e r m i n a t i o n  o f  
t h e  t o x i c i t y  t e s t  w h i c h  y i e l d s  t h e  m o s t  s t r i n g e n t  r e s u l t .  T h i s
i g n o r e s  t h e  f a c t ,  f o r  i n s t a n c e ,  t h a t  a n  i n h a l a t i o n  t e s t  h a s  no
b e a r i n g  o n  a w a s t e  d i s c h a r g e d  w h i c h  m a y  e n t e r  a w a t e r w a y .  T h e
t o x i c i t y  t e s t  a p p l i e d  m u s t  r e f l e c t  t h e  a c t u a l  d i s p o s a l  s i t u a t i o n .

(c) E q u i v a l e n t  C o n c e n t r a t i o n s  (E.C.)

T h i s  s e c t i o n  c a l l s  f o r  a n  a d d i t i o n  o f  t h e  p e r c e n t a g e s  o f  d i f f e r e n t  
c o n s t i t u e n t s ,  w e i g h t e d  f o r  t h e i r  d e g r e e  o f  t o x i c i t y .

C O M M E N T S :

T h e  s y s t e m  p r o p o s e d  is a n  o v e r l y  s i m p l i s t i c  s c h e m e  w h o s e  v a l i d i t y  
h a s  n o t  b e e n  e s t a b l i s h e d .  In A O G A ' s  r e v i e w  o f  t o x i c i t y  i n f o r m a t i o n  
r e l a t i v e  t o  t h e s e  r e g u l a t i o n s ,  no  s t u d i e s  w e r e  f o u n d  w h i c h  s h o w e d  
t h a t  t o x i c i t y  c a n  b e  d e t e r m i n e d  b y  t h i s  t y p e  o f  a d d i t i v e  a p p r o a c h .  
A s  h a s  b e e n  r e q u e s t e d  in  p a s t  c o m m e n t s ,  A D E C  s h o u l d  p r e s e n t  t h e  d a t a  
a n d  s t u d i e s  s u p p o r t i n g  t h i s  E q u i v a l e n t  C o n c e n t r a t i o n  e q u a t i o n .  T h e  
p o i n t  t o  b e  a d d r e s s e d  is w h e t h e r  o r  n o t  t h e  E.C. t e s t  c o r e s D o n d s  to 
a n  a c u t e  t o x i c i t y  t e s t  w i t h  a n y  d e g r e e  o f  r e l i a b i l i t y .

T h e  e q u i v a l e n t  c o n c e n t r a t i o n  a p p r o a c h  r e c o g n i z e s  t h a t  d i f f e r e n t  
w a s t e s  h a v e  d i f f e r e n t  d e g r e e s  o f  h a z a r d .  H o w e v e r ,  t h e  p r o b l e m s  
m e n t i o n e d  e a r l i e r  in  o u r  c o m m e n t s  c o n c e r n i n g  t h e  E.C. e q u a t i o n  w o u l d  
r e q u i r e  t h a t  a v e r y  e x t e n s i v e  r e s e a r c h  p r o g r a m  b e  i m p l e m e n t e d  t o  
v e r i f y  t h e  e q u a t i o n .

C o n s i d e r  t h e  f o l l o w i n g  e x a m p l e :  a d e p a r t m e n t  s t o r e  h a s  a f e w  b a g s  o f  
w a t e r  s o f t e n e r  s a l t  t h a t  w i t h  a g e  s o l i d i f i e d  a n d  m u s t  b e  d i s c a r d e d .  
S i n c e  s a l t  h a s  an  L D ^ q l e s s  t h a n  5 , 0 0 0  m g / k g ,  it is in t h e  D 
c a t e g o r y .  A p p l y i n g  t h e  e q u i v a l e n t  c o n c e n t r a t i o n  f o r m u l a ,  w e  g e t  a n
E.C. a s  f o l l o w s :

E.C. = 0% X — +  — + - 1 M 1 D  _ >Q1%

100 1 , 0 0 0  10 , 000

G o i n g  t o  t h e  h a z a r d o u s  w a s t e  g r a p h ,  w e  f i n d  t h a t  t h e  q u a n t i t y  o f  
s a l t  r e q u i r i n g  d i s p o s a l  a t  a n  E P A  a p p r o v e d  l a n d f i l l  l o o k s  to b e  a 
l i t t l e  l e s s  t h a n  4 0 0 #  p e r  m o n t h  o r  b a t c h .  A s s u m i n g  t h e  b a g s  o f  
w a t e r  s o f t e n e r  S r l t  w e i g h  5 0 # / e a c h ,  t h e  d e p a r t m e n t  s t o r e  w o u l d  be 
r e q u i r e d  to d i s p o s e  o f  t h e  s a l t  a t  a n  E P A  a p p r o v e d  h a z a r d o u s  w a s t e  
f a c i l i t y  i f  c b c y  h a d  o v e r  8 b a g s .  C o s t s  t o  s h i p  400 p o u n d s  to 
A r l i n g t o n ,  O r e g o n  p l u s  d i s p o s a l  c o s t s  w i l l  b e  a p p r o x i m a t e l y  $ 3 , 0 0 0  
( a s s u m e s  n o  c o n s o l i d a t i o n ) .
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T h e  q u e s t i o n s  t h a t  m u s t  b e  a s k e d  are: W i l l  t h e  m a n a g e m e n t  o f  t h e
d e p a r t m e n t  s t o r e  k n o w  o f  t h e s e  r e g u l a t i o n s  c o n c e r n i n g  d i s p o s a l  o f  
w a t e r  s o f t e n e r  s a l t ?  D o e s  t h e  E . C .  e q u a t i o n  a c c u r a t e l y  i n d i c a t e  t i e  
h a z a r d  to  h u m a n  h e a l t h  a n d  t h e  e n v i r o n m e n t  c a u s e d  b y  w a s t e  
m a t e r i a l s ?

(d) U s e  o f  B i o a s s y  I n f o r m a t i o n

T h i s  s e c t i o n  a l l o w s  a w a s t e  g e n e r a t o r  t o  r u n  b i o a s s a y s  o n  a w a s t e
r a t h e r  t h a n  u s i n g  t h e  m e t h o d  o f  b - d  a b o v e .

C O M M E N T S :

B e c a u s e  o f  t h e  p r o b l e m s  o u t l i n e d  a b o v e ,  t h e  u s e  o f  b i o a s s a v  
i n f o r m a t i o n  w o u l d  p r o b a b l y  b e  r e q u i r e d .  W i t h o u t  h a v i n g  s e e n  t h e
b i o a s s a y  t e s t  m e t h o d s ,  w h i c h  w e  u n d e r s t a n d  h a v e  n o t  y e t  b e e n  
e s t a b l i s h e d  b y  A D E C ,  w e  c a n n o t  c o m m e n t  d i r e c t l y  o n  t h e m .

A s  w a s  m e n t i o n e d  i n  A O G A ' s  c o m m e n t s  o n  t h e  M a y ,  1 9 8 2  d r a f t ,  t h e  U.S. 
E P A  is a l s o  c o n c e r n e d  a b o u t  t e s t i n g  p r o t o c a l s  f o r  a c u t e  t o x i c i t y  
t e s t s .  D e f i n i n g  t h e  t e s t i n g  p r o t o c a l  f o r  t h e  S t a t e ' s  a c u t e  t o x i c i t y  
t e s t  is r e q u i r e d  i f  t h e y  a r e  t o  b e  u s e d  a s  a c h a r a c t e r i s t i c  t e s t .

R E C O M M E N D A T I O N :

A O G A  s t r o n g l y  r e c o m m e n d s  t h a t  t h e  t e s t i n g  p r o t o c a l s  o f  t h e  b i o a s s a y  
t e s t  b e  r e v i e w e d  b y  t h e  H a z a r d o u s  W a s t e  A d v i s o r y  W o r k  G r o u p  (HWAWG) 
b e f o r e  t h e  h a z a r d o u s  w a s t e  m a n a g e m e n t  r e g u l a t i o n s  a r e  i s s u e d  for
p u b l i c  c o m m e n t .  D o i n g  t h i s  w i l l  p r o v i d e  A D E C  w i t h  a m u c h  n e e d e d  
o u t s i d e  r e v i e w  o f  t h e  t e s t  p r o c e d u r e s  b e f o r e  s u b m i t t a l  f o r  p u b l i c  
c o m m e n t .  U n t i l  a n  a g r e e d  u p o n  t e s t  p r o c e d u r e  is a v a i l a b l e ,  S e c t i o n  
6 2 . 0 5 0  s h o u l d  b e  d e l e t e d  f r o m  t h e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n .

5. 18 A A C  6 2 . 0 6 0  C h a r a c t e r i s t i c s  o f  P e r s i s t e n c e

C O M M E N T S :

W e  a r e  a s s u m i n g  t h a t  A D E C  is a t t e m p t i n g  t o  a d d r e s s  p e r s i s t e n t  
m a t e r i a l s  w h i c h  a r e  l e a c h a b l e  a n d  u p o n  l e a c h i n g  c a u s e  h a r m  to  t h e  
e n v i r o n m e n t .  A  m a t e r i a l  m a y  b e  p e r s i s t e n t  a n d  s t i l l  n o t  c a u s e  h a r m  
t o  t h e  e n v i r o n m e n t  o r  p u b l i c  h e a l t h .

F o r  i n s t a n c e ,  a s p h a l t ,  r u b b e r  t i r e s ,  r o o f  s h i n g l e s ,  c e r t a i n  p l a s t i c s  
a n d  o t h e r  s i m i l a r  m a t e r i a l s  m a y  b e  r e g u l a t e d  as h a z a r d o u s  u n d e r  t h i s  
s e c t i o n .  F o r  a p e r s i s t e n t  m a t e r i a l  t o  b e  o f  c o n c e r n  t o  a n y  
h a z a r d o u s  w a s t e  r e g u l a t i o n ,  t h a t  m a t e r i a l  m u s t  b e  l e a c h a b l e  a n d  t h e  
c o m p o n e n t s  o f  t h e  l e a c h a t e  r e p r e s e n t  a p o t e n t i a l  h a r m  t o  h u m a n  
h e a l t h  o r  t h e  e n v i r o n m e n t .

T h e r e  s e e m s  t o  b e  a d i s c r e p a n c y  b e t w e e n  t h i s  s e c ' i o n  a n d  t h e  d e f i n i­
t i o n  o f  p e r s i s t e n c e  o n  p a g e  34.


