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8 38.05.127 A l a s k a  S t a t u t e s  S u p p l e m e n t 8 38.05.130
legislative | olicy, see $ 1. ch. 175, SLA AS 38.05.325. referred to above, was
1980. m  ihe 1980 Temporary and Special repealed by ii 15. ch. 85. S LA 1979.
Acts and Resolves.

S e c . 38 05.127. A c c e s s  to n a v ig a b le  o r  p u b lic  w aters . <a> Before the sale, B ase, grant, or other disposal or any interest in state land adjacent. 1 > a body o f w ater or waterway, the Department of N atural Resources shall,
1 11 under regulations, determine i f  the body o f water or waterway is navigable water, public water, or neither;(2) upot finding that the body o f water or waterway is navigable or public waver, provide for the specific easements or rights-of-way, or both, reasonably necessary to insure free access to and along the body of water, unless the department finds that regulating or lim iting access is necessary for other beneficial uses or public purposes.(b) The Department o f N atural Resources shall adopt regulations implementing this section.(c) Nothing in this section affects valid existing rights.(d) Upon application by a m unicipality or an affected owner o f land, the department may vacate, release, modify, or relocate an easement and right-of-way for public access to or along navigable or public waters reserved by the department in a patent issued under A S  29.18.011 — 29.18.610 if  the commissioner determines the action is consistent with the public interest. (8 2 ch 117 S L A  1976; am 8 32 ch 113 S L A  1981)

Effect of nmendments. —  The 1981 
amendment added subsection ul>

S e c . 38.05.130. D a m a g e s  a n d  p o stin g  o f  b o n d . No rights shall he exercised by the state, its lessees, successors or assigns under the reservation as set out in A S  38.05.125 until the state, its lessees, suc­cessors, or assigns make provision to pay the owner of the land full payment for all dam ages sustained by the owner, by reason of entering upon tlx* land. If the owner for any cause refuses or neglects to settle Ihe damag *s, the state, its lessees, successors, assigns, or an applicant for a lease or contract from the state for the purpose of prospecting for valuable ri m entis, or option, contractor lease for m ining coal or lease lor extracting geothermal resources, petroleum or natural gits, may enter upon the land in the exercise of the reserved rights tiller posting a surety h< nd determined by the director, after notice and an opportu­nity to he leard, to lie sufficient its to form, amount, and security to secure to the owner payment for damages, and may institute legal proceeding•> in a court where the hind is located, its may be neeessary to determi te Ihe damages which the owner may suffer. (8 2 art V II ch 169 S L A  I 959; am 8 15 ch 61 S L A  I960; am 8 3 ch 175 S L A  1980)

Effect of amendments. —  The 1980 resources’’ near the middle of the section,
amendment deleted "or" preceding "until Editor's notes. —  As to declaration of
the state," and substituted "provision" for legislative policy, see § 1, ch. 175, SLA
"provisions" near the beginning of the sec- 1980, in the 1980 Temporary and Special 
tion, inserted a comma between "option" Acts and Resolves, 
and "contract," and inserted "geothermalA r tic le  6. L e a s in g  o>f M in e ra l L a n d s .
Section ‘.Section

135. Generally 181. Geothermal resources
M0. Limitations 182. Royalty on natural resources
145. Leasing procedure 183. Saie of royalty
180. Oil and gas leasingS e c . 38.05.135, G e n e r a lly , (a) Except as otherwise provided, valuable mineral deposits in lands belonging to the state shall be oper. to exploration, development, and the extraction of m inerals. A ll lands, together with tide, submerged, or shorelands, to which the state holds title to or to which the state may become entitled, may be obtained by permit or lease for the purpose of exploration, development, and the extraction of m inerals. Except as specifically limited by A S  38.05.135 — 38.05.181, lands muy be withheld from lease application on n first-come, first-served basis, and offered only on a competitive bid basis when determined by the commissioner to he in the best interests of the state. In unprovcn areas the commissioner may offer additional incentives, including a reduction of royalty to a minimum o f five percent in the case o f oil and gas, and other terms in and granting permit or lease for exploration and development whenever it appears to be in the best interetAa o f the state to do so.(b) When mineral land is to be leased, in addition to any other notice given, notice must also he given as provided in A S  38,05.305 and 38.05,345. (8 1 art V III ch 169 S L A  1959; tun 8 1 ch 30 S L A  1964; am 8 lc h  91 S L A  1967; am  8 2 ch  71 S L A  1971; am 8 10 ch 257 S L A  1976; am 8 2 ch 155 S L A  1978)
Effect of nniciulmcntH. —  The 1978 referred to in Hiih^tiion lb), wan repealed 

amendment rewrote mdjHcction (lit. by 5 15, eh. 113, SLA 1981.
Editor'* notes, —  AS 38.05.305,S e c . 38.05.140. L im ita tio n s , (a) No person may take or held cord leases or permits duri g the life of coal leases on state lands ex' ceding 

1111 aggregate o f 46,080 acres, except that a person may apply ror coal leases or permits for acreage in addition to 46,080 acres, not exceeding a total of 5,120 additional acres of state land. The additional urea applied for shall be in m ultiples of 40 acres and the application shall contain a statem ent that the grant ing o f a lease for additional lands is necessary for the person to carry on business economically and is in the nulilic interest. On the filing of the application, the coal deposits in the

§ 38.05.135 P u b l i c  L a n d s  § 38.05.140
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8 38.05.032 A l a s k a  S t a t u t e s  S u p p l e m e n t 8 38.05.032(d) Real property acquired by, and under the managem ent of, the agencies referred to in (a> and (h) o f this section, which is no longer needed for its intended use. shall be returned to the jurisdiction o f the division of lands, except th a t the Department of Highw ays may dispose o f real property acquired by it under A S  19.05.040(2) anil A S  19.05,080 
— 19.05.120.(e> Repealed by 8 20 ch 182 S L A  1978. (8 3la) — (d) a rt X III  ch 169 S L A  1959; am 88 20, 21 ch 61 S L A  1960; am  8 1 ch 27 S L A  1967; am 8 I ch 253 S L A  1970; am  88 1, 2 ch 35 S L A  1971; am 8 2 ch 240 S L A  1976; am  8 2 ch 267 S L A  1976; am  8 20 ch 182 S L A  1978)
Effect of amendments. —  The 15)78 

amendment repealed subsection (e>.
Editor's r ote*. —  Sections 5 nnd 0, ch. 

182, SLA 15 78, purported to amend this 
section by de'eting "(a) nnd"preceding”(b) 
of this section" in subsections (c) nnd (dl, 
respectively, and § 20 of ch. 182 purported 
to repeal subsection (a). Section 27 of ch. 
182 made tHse amendments nnd repeal 
effective on the date loot the Bonrd of 
Regents vot 'd to approve the matters 
under consideration as provided in !) 24 of 
the act. The Board of Regents disapproved 
all mutters on August 17. 1978.
Consequent);, these amendments were 
ineffective.
Opinions i f  attorney general. —  The

interaction of AS 38.05.030(b), 
38.05.035(a),7) and (12). A S  35.05.04011). 
nnd AS 35.20.010 was examined to deter­
mine 111 which agency of the state had 
authority to accept title to land transferred 
by the federal government and (2) which 
agency had authority lo manage the land, 
which was conveyed for airport and other 
purposes. The division of lands is the 
proper agency for acceptance of title. The 
division of aviation in the (former) Depart­
ment of Public Works possesses the 
authority to manage the granted land for 
airport and directly related purposes while 
the division of lands possesses the author­
ity to manage the land for other public 
purposes. April 1-1, 1977, Op. Att'y Gen.

N O T E S  T O  DECISIONS

Scope of subsection (n). —  Subsection
(a) of this sei tion only covers disposals of 
land by tlx commissioner of natural 
resources, Stile v. University of Alaska, Sup. Ct. Op. No. 2303 (File No. 4570). 624 
P.2d 807 (15)81).
Creation ( f state park including uni­

versity land (. -—  Since creation of a state 
park which included university lands was 
a disposal by i he legirlul ure, not by admin­
istrative action, subsection (a) of this sec­
tion was imq plieabfe. Slate v. University 
of Alaska, Sun. Cl. Op. No. 2303 (Kile No. 
4579), 024 P Id 807 (15)81).
By enacting A 3  •11.20.210, creating

Chugach Slate Park, the legisla* re did 
not impliedly rcpcul subsection In) of this 
section, which prevents disposal of univer­
sity lands hy the commissioner of natural 
resources without the approval of the 
Hoard of Regents of the University of 
Alaska. AS 41.20.210 withdrew the partic­
ular university land involved from the 
operation of the management mechanism 
created hy subsection (nl nit.i AS 
14.40.17()(n)(4), which grants certain 
management powers to the Hoard of 
Regents. Slate v. University of Alaska, 
Sup. Cl. Op. No. 2303 (File No. 4579), (124 
P,2d 807 (1981).

Sec . 38.(15.032. S c h o o l la u d  d isp o s it io n  p ro c e d u re s .Repealed by 8 20 ch 182 S L A  1978.
Editor's n (tea. The repealed section 

derived from 5 1, ch. 257, S LA 1970.

§ 38.05.035 P u b l i c  L a n d s 8 38.05.035S e c . 38.05.035. P o w e rs  an d  d u tie s  o f  the d ire c to r , (a) The direc­tor shall(1) have general charge and supervision of the division and may exercise the powers specifically delegated to him; may employ and fix the compensation o f assistants and employees necessary for the oper­ations of the division; and is the certifying officer of the division, with the consent o f the commissioner, and may approve vouchers for dis­bursements o f money appropriated to the division;(2) m anage, inspect and control state lands and improvements on them belonging to the state and under the jurisdiction of the division;(3) execute law s, rules, regulations and orders adopted by the com­missioner;(4) prescribe application procedures and pracf Bes for the sale, lease or other disposition of available lands, resources, property, or interest in them;(5) prescribe lees or service chargen, with the consent of the commis­sioner, for any public service rendered;(6) under the conditions and lim itations imposed by law and the commissioner, issue deeds, leases or other conveyances disposing of available lands, resources, prop' :ty or any interests in them;(7) have jurisdiction over state lands, except those lands acquired by the A laska World W ar II Veterans Board and the Agricultural Loan Board or the departments or agencies succeeding to their respective functions through foreclosure or default; to this end the director pos­sesses the powers and, with the approval of the commissrr'.er, shull perform the duties necessary to protect the state’s rights and interest in state lands, including the taking of all necessary action to protect and enforce the state’s contractual or other property rights;(8) Repealed by 8 20 ch 182 S L A  1978.(9) m aintain such records as the commissioner considers necessary, administer oaths, and do all things incidental to the authority imposed; the following records und files shall be kept confidential upon request of the person supplying the information;(A) the name o f the person nom inrting or applying for the sale, lease, or other disposal of lands hy competitive bidding;(B) before the announced time of opening, the names of the bidders and the amounts of the bids;(C) all geological, geophysical and engineering dntu supplied, whether or not concerned with the extraction or development of i. «.- ural resources;(D) except as provided in A S  38.0 "16, cost data and financial infor­mation submitted in support o f nppl tions, bonds, leases and sim ilar items;(E) applications for rights-of-way or easements;(F) requests for information or applications by public agencies for
IQ»'<& \jiduLCk- W - 1 DC p u A tit fr iA U M j) i'T i T - i n n n - p  —» i — a n — .— — —



§ 38.05.035 A l a s k a  S t a t u t e s  S u w l k m b n t 8 38.05.035

(10 ) account fo r the fees, licenses, taxes o r other money received in 
the admit istratinn o f AS 38 .05 .005  —  38 .05 .370  including the sa le o r 
leasing ol land, identify th e ir source, and promptiy transm it them  to 
the prope* fiscal departm ent a fte r crediting them to the proper fund: 
receipts ft om land application filin g  fees and charges fo r copies o f maps 
and records sh a ll he deposited immediate ly in the general fund o f  the 
state by t te director;

(11 ) se lic t and employ o r obtain at reasonab le compensation 
cadastra l, app ra isa l, o r o ther professional personnel he considers nec­
essary fo r the proper operations o f the division;

(12 ) be the certify ing agent o f the state to select, accept and secure 
by whatever action is necessary in the name o f  the state, by deed, sale, 
g ift, devise, judgm ent, operation o f  law , o r o ther means any lands, o f 
whatever nature o r in terest, ava ilab le  to the state, and sh a ll be the 
certify ing agent o f the state, to select, accept o r secure by whatever 
action is necessary in the name o f the state any lands, or t it le  or 
interest to lands ava ilab le , g ranted , o r subject to being trans fe rred  to 
the state fo r any purpose;

(13 ) Repealed by 8 15 ch 181 SLA  1978; 8 20 ch 182 SLA  1978.
(14 ) when he makes a w ritten  finding that the interests o f the state 

w ill be best served, he m ay, w ith the consent o f  the commissioner, 
approve contracts fo r the sa le , lease, c r o ther disposal o f  ava ilab le  
lands, resources, p roperty o r interests in them , and, in addition to the 
conditions and lim ita tions imposed by law , he may impose additional 
conditions o r lim ita tion s in the contracts as he, w ith the consent o f  the 
commissioner, determ ines w ill best serve the interests o f the state ; and 
no contract fo r the sa le , lease, o r other disposal o f ava ilab le  lands or 
interests in them, is leg a lly  binding on the state un til the commissioner 
fo rm a lly  records his conser to the contract; hut i f  the appraised va lu e 
is not g reate r than $50 ,000  in the case o f  the sa le o f land o r an interest 
in land, o r $ 5 ,0 J0  in the case o f the annua l ren ta l o f land o r in te rest 
in land, the d irecto r may approve and issue the contract w ithout the 
consent o r approva l o f  the comm issioner; the w ritten finding sh a ll be 
ava ilab le to the public upon request; before a public hearing , i f  held, 
or in any case no less than 21 days before the sa le , lease, o r o ther 
disposal o f ava ilab le  land, p roperty , resources, o r interests in them , the 
d irector sh a ll m ake ava ilab le  to the public a w ritten decision in which 
he sets out i he facts and applicab le law up«m which he based his deter­
m ination that the sa le , lease, o r o ther disposal w ill best serve the 
interests ol the state ; a w ritten find ing is not required before the 
approva l o f

(A ) a con.met fo r a negotiated sa le authorized by AS 38 .05 .115 ;
(13) the lease o f land fo r a shore fishery site under AS 38 .05 .082 ;
(C ) a per n i l o r o ther au thorization  revocable by the department.(I>) The d rector mnv

8 38.05.035 P u n u c  L a n d s 8 38.05.035

(1 ) delegate the adm in istra tive  duties, functions o r powers imposed 
upon him  to a responsib le employee in the division ;

(2 ) g ran t preference righ ts fo r the lease o r purchase o f  state land 
w ithout competitive bid in o rde r to correct the past o r fu tu re  e rro rs nr 
om issions o f  a state o r fede ra l adm in istra tive agency when inequitab le 
detrim ent would otherw ise re su lt to a d iligent c la im ant o r applicant 
due to situations over which the c la im ant or applicant had no control; 
the exercise o f  th is d isc retionary power operates on ly  to d ivest the state 
o f  its t it le  to o r in terests in  land  and m ay be exercised on ly w ith the 
express approva l o f the comm issioner;

(3 ) g ran t a preference rig h t to a c la im ant who shows bona fidt- 
improvement o f state land , o r federa l land subsequently acquired by 
the state , and who has in good fa ith  sought to obtain tit le  to the i'and 
but who, th rough e r ro r  o r om ission o f others, has been denied tit le  to 
it; upon a showing sa tis facto ry to the commissioner, the c la im an t may 
lease o r purchase the land a t the price set on the date o f o rig in a l en try  
on the land or, i f  a price was not set a t tha t time at a price determ ined 
by the division to fa ir ly  represent the va lue o f unimproved land at the 
time the claim  was estab lished , but in  no event less than the cost o f 
adm in istra tion  inc lud ing su rvey ; the e r ro r o r om ission o f a predecessor 
in in terest o r an agent, adm in istra to r, o r executor which has c lea rly  
prejudiced the c la im an t may be ths basis fo r g ran ting  a preference 
right;

(4 ) se ll lands by lo tte ry  fo r  less than th e ir appraised va lue when, in 
his judgm ent, past scarcity o f  land su itab le for p rivate ownership in 
any p a rticu la r a rea has resu lted in un rea listic  land values;

(5 ) when he determ ines it is in the beet in terest o f  the state and w ill 
avoid in justice to a person o r  his he irs o r devisees, dispose o f land, by 
direct negotiation to that person who presently uses and who used and 
made improvements to tha t land before Janua ry  3, 1959 o r h is heirs or 
devisees; the am ount paid fo r the land sh a ll be its fa ir  m arke t va lue on 
Lhe date that the person firs t entered the land , as determ ined by the 
d irector; a parcel o f  land disposed o f under this parag raph sh a ll be o f  
a size consistent w ith the (person’s p rio r use, it ir.uy not exceed five 
acres;

(6 ) dispose o f an in te rest in land lim ited to use fo r ag ricu ltu ra l
purposes by lo tte ry ;

(7 ) convey to an ad jo in ing landowner a parcel o f land created by a 
highway right-o f-w ay a lignm en t o r rea lignm ent, o r  a parcel created by 
the vacation o f a sta le-owned right-o f-w ay i f

(A ) he determ ines th a t it is in the best interests o f the state;
(B ) the parcel does not exceed the m inimum  lot size under an

applicab le zoning code; and
(C ) the d irector and the p la tting  au tho rity  having land use p lann ing 

ju risd ic tion  agree tha t conveyance o f the parcel to the ad joining 
landowner w ill re su lt in boundaries th a t a re  convenient fo r the use o f



S OO.UO U3D A L A S K A  STATUTES S U P P L E M E N T  § 38 .05 .035
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(8 ) fo r good cause extend fo r up to 90 days the tim e fo r ren ta l o r 
in sta llm en t payments by a lessee o r purchaser o f  state land under AS 
38.05.00.T —  38 .05 .370  i f  reasonab le penalties and in te rest set by the 
director ire paid.

(c) A  parcel o f  land may be conveyed under (b ) o f th is section w ithout 
c lassification o r reclassification under AS 38 .05 .300 , 

id) A parcel o f land described in (b) (7 ) o f th is section must be sold 
a t its fa ir  m arket va lue as determ ined by the d irector on the basis o f 
an appraisa l completed as provided in AS 38 .05 .310 . Nothing in th is 
subsectioT prevents the sa le  o f  land under AS 38 .05 .055  o r 38 .05 .057  
to a person not qua lify ing  as an ad join ing landowner i f  the ad join ing 
landowner declines to purchase the land. (8 5 a r t I I  ch lb s  SLA 1959; 
am 8 1 ch 57 SLA  1960; am 88 2 —  4 ch 61 SLA  1960; am 8 1 ch 55 
SLA 1962; am 8 1 ch 56 SLA  1964; am 8 1 ch 98 SLA  1964; am 8 1 ch 
5 SLA  1965; am 8 1 ch 58 SLA  1965; am 8 1 ch 194 SLA  1968; am 8 1 
ch 164 SLA  1972; am 88 2, 3 ch 257 SLA  1976 ; am  88 1, 2 ch 176 SLA  
1978; am 8 15 ch 181 SLA  1978 ; am  8 20 ch 182 SLA  1978 ; am  8 1 ch 
61 SLA  1980; am 88 9 —  13 ch 113 SLA  1981)

Revisor's noles. —  In subsection (b) 
(7>, the wore "convey" was substituted for 
"dispose" at the beginning of the para­
graph and in subsection Id), the words "of 
land" were added following "parcel" by the 
revisor of statutes under AS  01.05.031.

Effect of nmcndmcnts. —  The first 
1078 amendment, in subsection (b), substi­
tuted "sell lends by lottery" for "dispose of 
lands by competitive bid” in paragraph H) 
and insert ;d "suitable for private 
ownership" in paragraph (•;).

The second 1978 amendment, in subsec­
tion (a), repealed paragraph (13), which 
related to ihe powers of the director to 
select, administer, and dispose of mental 
health lands for the support of the mental 
health progrim. The tnird 1978 amend­
ment, in su (section (a), repealed para­
graphs (8) and (131, which related lo the 
power of tin director to administer the 
Land Registration Law anil to select, 
administer, likI dispose of mental health 
land for suppart of the mental health pro­
gram. respectively. Section 28 of this 
amendatory act makes the repeal of para­
graph (13) elective July 1, 1978, while 
8 30 of the act makes the repeal of para­
graph (8) effective July 19, 1978,

The 1980 amendment added "except as 
provided in AS 38.05.030" at the 
beginning of subparagraph (n)(9)il)>.

The 1981 amendment substituted 
"$50,000" for "$10,000" preceding "in the 
case of Ihe sale of land," substituted 
"$5,000" for "$1,000" preceding "in the

case of the annual rental of land," substi­
tuted semicolons for periods preceding 
'The written finding” nnd preceding 
"before a public hearing," ar’ded "a written 
finding is not required before the approval 
of following "interest of the state" and 
added subparagraphs (A)-(C) in subsection 
(ni(14). In subsection (bl(3), the amend­
ment added "the price set on the date of 
original entry on the land or, if n price was 
not set ut that time at" preceding "u price 
determined by the division." In subsection
(b)(5), the amendment substituted "on the 
date that the person first entered the land” 
for "as of that date" preceding "as deter­
mined by the director." The amendment 
also added paragraphs (7) nnd (8) of sub­
section (1>) and added subsections (c) and 
(d).

Editor's notes. —  Section 7, ch. 1.92, 
SLA 1978, purported to amend this section 
by adding a paragraph (7) of subsection (b). 
Section 27 of ch. 182 made this amend­
ment effective on the date that the Board 
of Regents voted to approve the matters 
under consideration as pro vided in 8 24 of 
the act.

The Board of Regents disapproved nil 
matters on August 17, 1978. Conse­
quently, this amendment was ineffective.
Opinions of attorney general. —  The 

interaction uf A S  38.05.030(b), 
38.05.035(a)(7) nnd (12), AS  35.05.040(1), 
and AS 35.20.010 was examined lo deter­
mine (1) which agency of the sta'e had 
authority to nccepl title to land transferred

8 38.05.036 P u b l i c  L a n d s 9 UB.UO.UUO

by the federal government and (2) which 
agency had authority to manage the land, 
which was conveyed for airport and other 
purposes. The division of lunds is the 
proper agency for acceptance of title. The 
division of aviation in the (former) Depart-

N O T E S  T O

ment of Public Wofka possesses the 
authority to manage the granted land for 
airport and directly related purposes v.hile 
the division of lands possesses the author­
ity to manage tire land for other public 
purposes. April U, 1977, Op. Att’y Gen,

IECISIONS

Applied in Hnmmond v. North Slope Bering Strait Regional Educ. Attendance
Borough, Sup. Ct. Op. No. 2499 (File Nos. Area School Dist., Sup. Ct. Op. No. 2G25
5550, 5558), 645 P.2d 750 (1982). (File No. 6381). 658 P.2d 784 (1983);
Cited in Hammond v, North Slope Bor- Chevron U.S.A., Inc. v. LeResche, Sup. Cl.

ough. Sup. Ct. Op. No. 2499 (File Nos. Op. No. 2659 (File Nos. f'196. 6648),
5550. 5558), 645 P.2d 750 (1982); State v. P.2d (1983).

Sec. 38.05.036. Audit of royalty and net profit payments, (a ) 
The Departm ent o f Revenue sh a ll audit reports, payments, and 
payments due re la ting  to ro ya lty  and net profits under oil and gas 
contracts, agreements, o r leases under AS 38 .05 .005  - -  38 .05 .370 .

(b) The D epartm ent o f Revenue may inspect, a ll reports and other 
in form ation  filed  in support o f o r re la ting  to ro ya lty  and net profits 
payments, whether o r not that in form ation is confidentia l, and sha ll 
hold tha t in fo rm ation confidentia l to the extent required under oil and 
gas agreements, contracts, o r leases, o; by AS 38 .05 .005  —  38 .05 .370  
or AS 43 .05 .230 .

(c) A ll in fo rm ation  obtained by the Departm ent o f Revenue re la ting  
to roya lty  and net profits payments, including in form ation  obtained 
under AS 43 .05 .010  —  43 .80 .040 , m ay be made ava ilab le  to the depart­
ment, in the form  o f sum m aries and, when in fu rtherance o f the depart­
ment’s ro ya lty  and not p ro fits functions, re levan t portions o f the audits. 
In fo rm ation  made ava ilab le  to the departm ent that was obtained under 
AS 43 .05 .010  —  43 .80 .040  is confidentia l and subject to the provisions 
o f AS 43 .05 .230 .

(d) The Departm ent o f Revenue may conduct audits under th is sec­
tion concurrently w ith audits o r investigations under AS 13 .05 .010 —
43 .80 .040 , and may use in form ation  obtained from  the department in 
tax audits, investigations, o r proceedings under AS 43 .05 .010  —
43 .80 .040 .

(e) In  th is section, "aud it”  means the process o f  obtain ing suffic ient 
competent ev iden tia ry m atte r th rough inspection, observation, 
inqu iry , and confirm ation to a ffo rd  a reasonable basis fo r ascertaining 
the compliance hy the subject o f the audit with the applicab le law, 
regu la tion , lease, agreement, and contract term s; it does not include 
any other actions necessary to adm in ister AS 38 .05 .005  —  38 .05 .370  
perta in ing  to o il and gas ro ya lty  and net p ro fits payments, including 
da ily  accounting functions, certification procedures associated with 
those accounting functions, and enforcement o f  payments o f  roya lties
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S e n a t o r  F a h r e n k a m p ,  C h a i r m a n
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C A L E N D A R

SB 349, An A c t  r e l a t i n g  to r e c r e a t i o n a l  a c t i v i t i e s  in s t ate 
p a r k s .

S J R  31, R e l a t i n g  to the c a p t u r e  of o r c a s  in A l a s k a  w a t ers.

S B  349

S e n a t o r  F a l k s  t e s t i f i e d  in s u p p o r t  of  SB 349. T h i s  b i l l  w o u l d  
r e q u i r e  the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  to c o n s i d e r  the 
u s e r s  o f  h o r s e s  a n d  o t h e r  a n i m a l s  w h e n  p r o m u l g a t i n g  new 
r e g u l a t i o n s  in s t a t e  pa r k s .

C a r o l  W i l s o n ,  Special. A s s i s t a n t  to the C o m m i s s i o n e r , D e p a r t m e n t  
of N a t u r a l  R e s o u r c e s ,  s p o k e  in s u p p o r t  of this b i l T I  It w o u l d  
a l l o w  the d e p a r t m e n t  to h a v e  a c o n s i s t e n t  g u i d e l i n e  w h i l e  s t i l l  
m a k i n g  d e c i s i o n s  on a p a r k  by  p a r k  basis. She r e f e r r e d  to an 
e x i s t i n g  o r d e r  t h a t  a ] l o w s  h o r s e s  in s o m e  p a r t s  of  C h u g a c h  
S t a t e  Park.

S e n a t o r  M u l c a h y  m o v e d  the b i l l  f r o m  C o m m i t t e e  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s . T h e  m o t i o n  p a s s e d  w i t h o u t  o b j e c t i o n .



S J R  31

S e n a t o r  V i c  F i s c h e r  s p o k e  o f  h i s  g r o w i n g  c o n c e r n  a b o u t  t h e  
m e t h o d s  of  c a p t u r i n g  w h a l e s  a n d  a s k e d  t h a t  m o r e  c o n s i d e r a t i o n  
b e  g i v e n  to A l a s k a  a n d  A l a s k a n s  w h e n  i s s u i n g  p e r m i t s  for  
c a p t u r e .

D e n n i s  Kelso, D e p u t y  C o m m i s s i o n e r ,  a n d  J o h n  Bu r n s ,  C h i e f  M a r i n e  
B i o l o g i s t ,  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e ( A D F & G ) ,  h a v e  
d e t e r m i n e d  that, b a s e d  on  A D F & G ' s  b e s t  e s t i m a t e  of o r c a  
p o p u l a t i o n  in the a r e a s  a f f e c t e d ,  the p o p u l a t i o n  can 
b i o l o g i c a l l y  s u s t a i n  the h a r v e s t  o f  two w h a l e s  a y e a r  for the 
n e x t  fi v e  years. A D F & G  m a d e  c o m m e n t s  to the N a t i o n a l  M a r i n e  
F i s h e r i e s  S e r v i c e  (NMFS) on the p e r m i t  a p p l i c a t i o n ,  b u t  t h e i r  
s u g g e s t i o n s  t h a t  s p e c i f i c  c o n d i t i o n s  b e  i n c l u d e d  w e r e  d e n i e d .  
B u r n s  p o i n t e d  out t h e  n e e d  for m o r e  b a s e l i n e  d a t a  on o r c a  
p o p u l a t i o n s ,  a n d  s t r e s s e d  t h e  i m p o r t a n c e  o f  S t a t e  c o n t r o l  in 
the t a k i n g  of w h a l e s .

L a n n v  C o r n e l l ,  S e n i o r  V i c e  P r e s i d e n t /  Z o o l o g i c a l  D i r e c t o r ,  S e a 
W o r l d ,  I n c . , s p o k e  of his c o m p a n y ' s  h i s t o r y  o f  c o o p e r a t i o n  w i t h  
the State, a n d  i n t e n t i o n  to se e k  a S t a t e  p e r m i t  f r o m  the A l a s k a  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  for the c a p t u r e  of orcas. He 
o b j e c t e d  to the c h a r g e s  a g a i n s t  Sea W o r l d  in S J R  31.

Dr. R o b e r t  Flsner, I n s t i t u t e  of  M a r i n e  S c i e n c e ,  U n i v e r s i t y  o f  
A l a s k a ,  F a i r b a n k s ,  fe l t  the p r o p o s e d  p r o j e c t  w a s  a w o r t h y  o n e  
and t h a t  the U n i v e r s i t y  of  A l a s k a  w o u l d  be h a p p y  to w o r k  w i t h  
the A l a s k a  D e p a r t m e n t  of  F i s h  a n d  G a m e  in o v e r s e e i n g  the 
r e s e a r c h  a n d  the c a p t u r e  of orcas.

V i v i a  B o e, G r e e n p e a c e ,  I n t e r n a t i o n a l ,  r e l a t e d  h e r  e x p e r i e n c e  
w i t h  m o n i t o r i n g  Sea W o r l d ' s  o r c a  c a p t u r e s  in W a s h i n g t o n  state. 
She d i s c u s s e d  the f e d e r a l  l a w s u i t  a g a i n s t  Sea Wo r l d ,  a n d  the  
c a p t u r e  t e c h n i q u e s  u s e d  b y  Sea W o r l d  in the past. She u r g e d  the 
r e s o l u t i o n  be s t r e n g t h e n e d  to e n s u r e  the sa f e  and h u m a n e  
t r e a t m e n t  o f  A l a s k a n  orcas.

R i c h a r d  O s b o r n e ,  R e s e a r c h  D i r e c t o r ,  M o c l i p s  C e t u l o g i c a l  
So c i e t y ,  F r i d a y  H a r b o r ,  W a s h i n g t o n ,  r e c o m m e n d e d  t h a t  r e s e a r c h  
b e  d o n e  w i t h  p h o t o  i d e n t i f i c a t i o n  m e t h o d s  to d e t e r m i n e  a c c u r a t e  
p o p u l a t i o n  d a t a  b e f o r e  a n y  m a n a g e m e n t  d e c i s i o n s  on h a r v e s t i n g  
o r c a s  a r e  made.

J i m  B r o o k s ,  D e p u t y  D i r e c t o r ,  N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e  
(NMFS), A l a s k a  R e g ion, t e s t i f i e d  t h a t  Hhe p e r m i t  c o n t a i n e d  
a m p l e  s a f e g u a r d s  a n d  the h a r v e s t  by Sea W o r l d  w o u l d  be 
b i o l o g i c a l l y  i r r e v o l a n t  to the A l a s k a n  o r c a  p o p u l a t i o n .  
H e a r i n g s  w e r e  not h e l d  in A l a s k a  b e c a u s e  o f  l i m i t e d  t i m e  a n d  
mo n e y .  He sa i d  the a u t h o r i t y  to m a n a g e  m a r i n e  m a m m a l s ,  e v e n  
w i t h i n  3 mi l e s ,  lies w i t h  NMFS.



L a r r v  E d w a r d s ,  A l a s k a  E n v i r o n m e n t a l  L o b b y , s p o k e  in s u p p o r t  of 
S J R  31, a n d  the n e e d  for p l a c i n g  a d d i t i o n a l  c o n d i t i o n s  o n  the 
i s s u a n c e  o f  a p e r m i t .

J o h n  H o w a r d ,  J u n e a u ,  s p o k e  in s u p p o r t  o f  S e a  W o r l d ' s  p a s t  
r e s e a r c h  e f f o r t s ,  a n d  f e e l s  S e a  W o r l d  s h o u l d  b e  a l l o w e d  to 
c o n d u c t  f u r t h e r  r e s e a r c h  on o r c a s  in A l a s k a .

T h e  m e e t i n g  a d j o u r n e d  at 5:33 pm.
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§ 41.17.950 P u b l i c  R e s o u r c e s S 41.17.950

t ia l reduction o f the continu ing capab ility o f  the land o r w ater to p ro ­
duce renewable resources at th e ir n a tu ra l o r historic leve ls;

(13 ) "s ilv icu ltu re ”  means the a r t o f producing and tending a forest, 
the application o f the know ledge o f  silv ics in the trea tm ent o f a forest, 
and the theory and practice o f con tro llin g  and managing forest estab­
lishm ent, composition, and grow th;

(14 ) "state fo rest”  means an a rea which is retained in state 
ownership in o rder to

(A ) provide a base fo r sustained y ie ld  management o f renewable 
resources; and

(B ) perm it a va rie ty  o f  beneficial uses;
(15 ) "sustained y ie ld ”  means the achievement and maintenance in 

perpetu ity o f a high leve l annua l o r re g u la r periodic output o f the 
various renewable resources o f forest land and w ater w ithout sign ifi­
cant im pairm en t o f  the productivity o f the land and w ater, but does not 
requ ire tha t tim ber h ; harvested in a non-declining y ie ld  basis over a 
ro tation period; a " ' ’

(16 ) "tim ber owner' means a person who owns tim ber on forest land 
or who has the righ ts to tim ber, but does not own the land itse lf. (§ 1 
ch 108 SLA  1978; am 8 88 ch 59 SLA  1982)

Hevisor's notes. —  In 1983 paragraphs 
(12) —  (l(i) were reorganized to place the 
terms defined in alphabetical order. 
Effect of amendments. —  The 1982

amendment substituted "forestry" for 
"forc'd, land, and water management" in 
paragraph (5).

N O T E S  T O  DECISIONS

The "sustained yield principle” as
used in Alas. Const, art. VIII, § ■! accords 
with the definition set forth in AS 
38.04.910(10), and the added language in 
(he definition of "sustained yield" in this 
section that it "does not require that lim­
ber he harvested in a nondeclining yield

basis over a rotation period"; and it should 
he rend as permitting limber cutting at a 
level that cannot he sustained over a forest 
rotation period only in unusual circum­
stances. Southeast Alaska Conservation 
Council, Inc. v, State. Sup. Ct. Op. No. 
2(562 (I’ile No. 0855), I\2d (1983).

C h a p te r  20. P a r k s  a n d  R e c r e a tio n a l F a c ilitie s .

I  l io n  um bered as A S  ■11.21.010 — 41.21.1)00.1

C h a p t e r  21. P a r k s  a n d  R e c r e a tio n a l F a c ilitie s .
Article

I. Administration (88 11.21.010 —  -11.21.(MO)
Slate Parks (§8 41.21.110 —  41.21.167)

Alaska Marine Parks (88 41.21.300 —  41.21.306) 

State Recreation Areas (88 41.21.410 —  41.21.490) 

Wildlife Preserves (88 41.21.610 —  41.21.630) 

Roadside Rests, Benches (88 41.21.800 —  41.21.805)
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§ 41.21.020

partnienl

fstiiblishme.it or 
as encroachment 
ernmcf.i, 88 A L R

41.21.010 — stem of parks state, for the itizensand for 1959)
Resources.naximum use ic, scientific,recreational and directs; e or federal s or associa- ncnic, recre-tional areas; in, improve* recreational nitments for under A Sninistrative e use and

§ 41.21.025 P u h l i c  R e s o u r c e s S 41.21.025designating incom patible uses w ithin the boundaries o f state park and recreational areas to protect the property and to preserve the peace;(7) cooperate with the U nited States and its agencies and local sub­divisions of the sta\ie to secure the effective supervision, improvement, development, extension, and m aintenance o f state parks, state monuments, state historical areas, and state recreational areas, and secure agreements or contracts for the purpose o f A S  41.21.010 — 41.21.040;(8) encourage the organization of state public park and recreational activities in the local political subdivisions of the state;(9) provide for consulting servict unsigned to develop local park and recreation facilities and programs;(10) provide clearing-house services for other state agencies con­cerned with park and recreation matters; and(11) perform other duties as are prescribed by executive order or by law;(12) m aintain mem orials to A lask a veterans located in state parks;(13) adopt, in accordance with the Adm inistrative Procedure Act (A S 44.62), regulations governing the use of the Chena River State Recreation Area and designating incompatible uses w ithin the bound­aries of the Chena River State  Recreation Area in acco rdance with A S41.21.490. (§ 2 ch 158 S L A  1959; am S 1 ch 233 S L A  1970: am $ 3 ch 30 S L A  1981; am §§ 1, 2 ch 78 S L  \ 1981)
Hevisor’s notes. —  Formerly AS 

41.20.020. Renumbered in l‘J83.
The present second sentence of A3 

41.21.490 w h s  originally enacted as part of 
(131 of this section and was transferred, 
with appropriate minor word changes in 
(13) of this section in 1981. Two para­
graphs (12) were added by the 1981 
amendments. The paragraph added by the 
second amendment was renumbered as 
(13).
Cross references. —  For power of the 

department of military affairs to construct

memorials to veterans, see AS 44.35.030.
Effect of amendments. —  The first 

1981 amendment added paragraph (12).
The second 1981 amendment made 

minor word changes in paragraph t*5) and 
added paragraph (131.
Collateral references. —  (Irani of 

licenses or special privileges in parks, 18 
A L R  1203', 03 A L R  484; 114 A L R  480.
Use to which park property may be 

devoted; power of legislature or state offi­
cers, ’.8 A L R  1200; 03 A L R  484; I I I A LR 
480.S e c . 41.21.025. Z o n in g  o f  p riv a te  lan d  wi thi n sta te  p a rk s, (a) The department may adopt, under the Adm inistrative Procedure AcL (AS 44.62), zoning regulations governing private property within the boundaries o f state parks established under this chapter.(b) Land patented to or under interim conveyance to a regional or village native corporation under 43 U .S .C . 1601-1628 (P .L . 92-203, A lask a N ative C laim s Settlem ent Act) which fails within a state park boundary is subject to the zoning regulations provided for under (a) of this section only if  the affected regional or village native corporation consents to or fails to reject the zoning regulations within 60 days from the date they are subm itted to the effected corporation.

59





§ 41.17.950 i the contextA S  41.17.043; os, fungicides,•poses;g applied; and e of renewable onmentnl cort-•al resources; Resources;i stocked with nonforest use, or commercial pal, or privateu\st land;forest land so et the needs of >f the land for s, and services o for periodic onditions; resources; and the various a irm e n  o f the being given to tecessarily the return or theJe s  associated cempted underher harvesting ' development, >r that person, employee with•ntities set outthe land and It in prolonged ;ed or substan-

§ 41.17.950tial reduction of the continuing capability of the land or water to pro­duce renewable resources at their natural or historic levels;(13) "silviculture” means the art of producing and tending a foiest, the application of the knowledge of silvics in the treatment of a forest, and the theory and practice of controlling and m anaging forest estab­lishm ent, composition, and growth;(14) "state forest” means an area which is retained in state ownership :r> order to(A) provide a base for sustained yield management of renewable resources; and(D' permit a variety o f beneficial uses;(15) "sustained yield” means the achievement and m aintenance in perpetuity of a high level annual or regular periodic output of the various renewable resources o f forest land and water without sign ifi­cant im pairm ent of the productivity of the land und water, but does not require that timber be harvested in a non-declining yield basis over a rotation period; and(16) "tim ber owner” means a person who owns timber on forest land or who has the rights to tim ber, but does not own the land itself. (§ 1 ch 108 S L A  1978; am $ 88 ch 59 S L A  1982)
RcviBor’N notes. —  In 1983 paragraphs

(12) —  (16) were reorganized to place the 
terms defined in alphabetical order. 
Effect of mncmlmcntH. —  The 1982

amendment substituted "forestry" for 
"forest, land, and water management" in 
paragraph (5).

N O T E S  T O  D E C ISIONS

The "sustained yield principle" as
used in Alas. Const, art. VIII, 5 -I accords 
with the definition set forth in AS 
28.04.910(10), and the added language in 
tlie definition of "sustained yield” ,n this 
section that it "doe-, not require that tim­
ber be lurvcsted in a nondeclining yield

basis over a rotation period"; and it sboiild 
be read as permitting timber cutting at a 
level that cannot be sustained over a forest 
rotation period only in unusual circum­
stances. Southeast Alaska Conservation 
Council, Inc. v. State, Sup. Cl. Op. No. 
2662 (File No. 5855), IV2d (1983).

C h a p t e r  20. P a r k s  a n d  R e c r e a tio n a l F a c ilitie s .

M o p u m b c re d  a.s A S  •11.21.010 — 11.21.090.1

C h a p t e r  21. P a r k s  a n d  R e c re a tio n  d F a c ilitie s .
Article

1. Administration (55 41.21.010 —  .11.21.040)

2. State Purks (85 41.21.110 —  41.21.167)

3. Alaska Marine Parka (■;§ 41.21.300 —  41.21.30t''

4. State Recreation Areas (5'' 41.21.410 —  41.21.':)())

5. Wildlife Preserves (55 4) 21.610 —  41.21.630)

6. Roadside Rests, Reaches 155 41.21.800 —  41.2 .805)
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$ 41.21.010 A l a s k a  S t a t u t e s § 41.21.020

7. Trails. Footpaths and Campsites ($§ -11.21.850 —  41.21.872l
8. Miscellaneous Provisions iSS 41.21.900 —  41.21.918)
9. General Provisions (S$ 41.21.950 —  41.21.9901

A r tic le  1. A d m in is tra tio n .
Section Section

10. Purpose 30. Disposition of funds
20. Duties of Department of Natural 40. Division within department

Resources
25. Zoning t( private Irad within state 

parks

Collateral references. —  59 Am. Jur. 
2d. Parks. Squares and Playgrounds, $8 1 
—  15; 83 Am. Jur. 2d. Public Lands, § 17. 
81A C.J.S., States. 88 138. 145 —  150.

Statutes relating to establishment or 
administration of parks as encroachment 
on right of local self-government, 88 A L R  
228.

S e c . 41.21.010. P u rp o s e . It is the purpose of A S  41.21.010 — 41.21.040 to foster the growth and development o f a system of parks and recreational facilities and opportunities in the state, for the general health, welfare, education, and enjoyment o f its citizens and for Lite attraction o f visitors to the state. (S 1 ch 158 S L A  19591
Uovisnr's notes. • - Formerly AS 

41.20.010. Reir.— 1 ...at in 1983.S e c . 41,21.020. D u ties  o f  D e p a rtm e n t o f  N a tu r a l R e so u rce s . The Departm ent o f N atural Resources shall11) develop a continuing plan for the conservation and m axim um  use in the public interest of the scenic, historic, archaeologic, scientific, biological, and recreational resources o f the state;(2! plan for and develop a system of state narks and recreational facilities, to he established as the legislature « uthorizes and directs;(3) acquire by g ift, purchase, or transfer from stnte or federal agencies, or from individuals, corporations, partnerships or associa­tions, land necessary, suitau'o and proper for roadside, picnic, recre­ational or park purposes;(4) control, develop and m aintain state parks and recreational areas;(5) provide for the acquisition, cure, control, supervision, improve- men , development, extension and m aintenance o f public recreational luiv1' and make necessary arrangem ents, contract's or commitments for the improvement and development o f land acquired under A S  41.21.910 — 41.21.040;(0) adopt, in accordance with this section and the Adm inistrative Procedure Act (A S 44.62), regulations governing the use and
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§ 41.21.020

s
nartment

establishment or 
• as encroachment 
ernmont, 88 A LU

41.21.010 — stem o f parks state, for the ilizensand for 1959)
Resources.iiaximuir, use ic, scientific,recreational and directs; o or federal s or associa- )icnic, recre-tional areas; in. improve- recreational nitments for under A Sninistrative e use and

___ ___
P u b l i c  R e s o u r c e s 41.21.025designating incom patible vises w ithin the boundaries o f state park and recreational areas to protect the property and to preserve the peace;(7) cooperate with the United States and its agencies and local sub­divisions of the state to secure the effective supervision, improvement, development, extension, and m aintenance of state parks, state monuments, state historical areas, and state recreational areas, and secure a g re e m e n ts  or contracts for the purpose of A S  41.21.010 — 41.21.040;(8) encourage the organizat ion of state public park and recreational activities in  the local political subdivisions o f the state;(9) provide foi consulting service designed to develop local park and recreation facilities and programs;(10) provide cleat.ng-house services for other state agencies '.on- cerned with park and recreation matters; and(11) perform other duties as are prescribed by executive order or by law;(12) m aintain memorials to A lask a  veterans located in state parks;(13) adopt, in accordance with the Adm inistrative Procedure Act (AS 44.62), regulations governing tl e use of the Chena River S la te  Recreation Area and designating ir,,-omputihlo uses within the bound­aries of the Chena River State Recreation Area in accor -Lance with A S41.21.490. (S 2 ch 158 SLA 1959; a m  S 1 ch 2.13 SLA  _____ mii S 3 ch30 S L A  1981; am §8 1, 2 ch 78 S L A  1981 >

ItoviNor’s notes. —  Formerly AS 
•11.20.020. Kenumlien.il in 1I)H3.
The present second sentence of AS 

41.21.dOO was originally enacted us part of 
(I!)I of this section and was transferred, 
with appropriate minor word changes in 
(i:ti of this section in 1!)H1. Two para­
graphs (12) were added by the ’ :I81 
amendments. The paragraph added ’.w .lie 
second amendment was re-lumbered as
(13).
Cross references. —  For po„er of the 

department of military affairs to cr - iict

memorials to veterans, see AS  44.3ft.030 
Effect of amendments. —  The first 

15)H 1 amendment added paragraph 112).
The second 1981 amendment made 

minor word changes in paragraph l(i> and 
aided paragraph 113).
Collateral references. —  (Irani of 

licenses or special privileges in parks. Ill 
A L U  12(53:1,1 A L U  184; 144 A L U  48(5.
Use to which park property may he 

devoted: power of legislature or state offi­
cers. 18 Al.lt 12(5(5, (53 ALII 484; 144 A LU 
48(5.S e c . 41.21.02^. Z o n in g  o f  p riv a te  lan d w ithin  s la te  p a rk s , (a) The department may adopt, under the Adm inistrative Procedure Act (AS 44.02), zoning regulations governing private property with n the boundaries of s la t .’ parks established under this chapter.(b) Land patented to or under interim conveyance to a regional or village native corporation under 43 I J .S .C . 1601-1628 (P.L . 92-203, A laska N ative C la im s Settlem ent Act l which falls within a state park boundary is subject to the zoning regulations provided for under (a) of this section only if  the affected regional or village native corporation consents to or fails to reject the zoning regulations within 60 days from the date they are submitted to the effected corporation.
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Register 87, October 1983 N A T U R A L  R E S O U R C E S  II A A C  12.120

11 A A C  12.120. H O R S E S . Horses and pack stock shall not be ridden, driven, led. or otherwise used in a state park except in an area or on a roadway or trail o f  the .<■ ie park designated bv tin: director /’or the use o f  horses. tE ff . 1/13/73, Reg. 44)A uthority: A S  41.20.020 * S  41.20.04011 A A C  12.130. P E T S. Dogs and other pets, while in a building, campground or other developed area o f  a state park, shall be on a I cash not exceeding nine feet in length at all times. The director may prohibit dogs and other pets from areas or buildings in a state park. Seeing-eye dogs are exem pt from prohibitions against pets in a building, iim p g ro u n d . or other area o f  a state park. A dog - other pet running at large in a state park ill a', be destroyed by a state park o fficia l. (El f .  8/1/68. Reg. 27; am 1/13/73, Reg. 44)Authority:  A S  03.55.010 A S  41.20.020A S  03.55.020 A S  4 1.20.040A S  18.75.02011 A A C  12.140.  C O N S T R U C T IO N  O F  S T R U C T U R E S . No d o ck , cabin,  hom e, building, or other structure may be constructed or maintained on state park lands or waters unless authorized bv the director. (E ff . 8/1/68, Reg. 27; am 1/13/73, Reg. 44)A uthority: A S 41.20,020 A S  4 1.20.04011 A A C  12.150. C O N S T R U C T IO N  O F  S IG N S .Construction or display o f  signs in a state park is rohibitcd unless authorized by the director. (E ff. 8/1/68, Reg. 27; am 1/13/73, Reg. 44)Authority:  A S  41.20.020 A S  4 1.20.04011 A A C  12.160. A S S E M B L Y , (a) An assembly o f  more than 20 people in a state park is prohibited without a permit.  A permit may be obtained by applying to the director. Where more than one application for the same period ot time is received by the director, a permit shall be issuei to the applicant filing the first application.(b) The permit may provide

11 A A C  12.160(2) the maxi mum number o f  people to occupy a facility or are :: and(3) any other provision the director deems necessary to protect tiie health and welfare o f

( I ) restrictions as to facilities or area;
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On January 11, 1984, I met with the Anchorage Horse Trails 
Facilitias Conroittee, which is the primary organization representing ’ • ^ 0 : "  
the interests of the equestrian community in the Anchorage area. The ' A 6 "*
goal of the meeting wee to identify how the use of horses in State 
Parks could.be- recognized as a legal recreational pursuit and to *>■»;: 2 
coroe to agreement on which trails in Chugach .'State Park would be '<?»$$*
open to horses* ~ . jo?.. j;.' ;. 'r  » .  • » .C4S*r
After & lengthy and often heated discussion on why the Division of; ■ 
could not simply do away with Che current regulation, 11AAC 12.120 0
HORSES, and open all parks to horses, we knuckled down and proceeded 
to explore the various options available to open trails in Chugach 
State Park. Those methods being tha formulation of a Division Order 
under the existing 11AAC 12.120, the application of tha revised 
11AAC 12.010 LIMITATION ON USE OF PARK LAND AID WATER, when adopted, . * 
or the inclusion of Horses in 11AAC 20 when those regulations are 
promulgated.

Chapter 20 and the uncertainty as to when the proposed 11AAC 12*010 
would be in effect, tha best direction at this time would be to 
issue a Division Order opening traile to horaen.

I integrated this rationale into the meetir® and those in attendanceLng t
were concerned about the possibility of this Division Order being 
repealed at a later date. I explained that the likelihood of that 
cccuring was remote, without a similar order or regulation being in 
place or in the process of being prcculgated.

To surmarize, the issuance of a Division Order opening trails in 
Chugach State Park will serve to depolltize the issue and recognize 
the use of horses as a legal activity on designated trails. The 
wording of the Division Order (draft attached) will be such that it., 
can be used under the proceedure outlined in the proposed 11AAC. 
12.010 or to be promulgated at a later date in Chapter 20. - 4

•
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IF ALASKA
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BILL SHEFFIELD, GOVERNOR

810 WAREHOUSE AVE, SWTE 210 
ANCHORAGE ALASKA 0G5Q1PHOh -'.PK.^ 278-2555

January 12, 1984

Division Order No. 55

SUBJECT: Use of Horses in Chugach State Park

AUTHORITY: AS 41.21.020
AS 41.21.040 
11AAC 12.120

1. All areas of Chugach State Park are open to the use of 
horses and pack stock with the exception of the following 
areas:

A. Campgrounds, swim beaches and picnic areas}

B. The Eagle River Valley from Crow Pas6 to the Eagle 
River Visitor Center;

C. The Old Johnson Trail from Potter to Indian;

D. All trails in the Hillside Trail System (North Fork 
of Campbell Creek to Rabbit Creek) from April 1 to 
June 1 annually;

E. Designated trails in the Hillside Trail System;

- . 1 )  Glen Alps access trp' is to the Powerltne;
i

» 2) Trails and roadc above (southeast of) the gas- 
line and poweriine junction from Nov. 1 to June 
1 annually;

3) All trails east of then poweriine from Nov. 1 to 
June 1 annually;

a;

4) The Wolverine Peak Trail from Nov. 1 to June 1 
annually; •

5) Middle Fork Loop Trail;

F1*ttoP Mountain Trail;



Division Order lib. 5 5  (can 't) 
January 12, 1984 
Page 2 of 2

2-. Groups consisting of ten or more animals most obtain a Park Use Permit 
prior to entering tha park;

3. Quartering of horses and packstock within 100' cf fresh water is pro­
hibited. r



3yrv"-3M o w n

S TATE OF A L A S K A  1984 L E G I S L A T I V E  S E S S I O N  

FISCAL NOT E

IRevision Date: 2 / 2 7 / 8 4

R EQUE S T FISCAL D E T A I L

Bil 1 / R e s o l u t i o n  No.: C S  S B  3 4 9  Agency A f f e c t e d : N a t u r a l  R e s o u r c e s

Title: A c t i v i t i e s  in S t a t e  Program C a t e g o r y  A f f e c t e d : ________________

D i v .  o f  P a r k sp a r k s
Sponsor: F a i k s

Requestor: R e s o u r c e s

Date o f  R e q uest:__________

BRU, P r o g r a m  or S u b p r o g r a m ( s ) Affected: 

P a r k  M a n a g e m e n t / O p e r a t i o n s

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

FY 84 FY 85 FY 86 FY 87 FY 88 FY 39

O P E R A T I N G 1 1

100 PERSONAL SERVICES 1 1

200 TRAVEL 1 1

300 CONTRACTUAL

LOO SUPPLIES

500 EQUIPMENT

600 LAND 4 STRUCTURES

700 CRANTS, CLAIMS

800 MISCELLANEOUS

TOTAL O P E R A T I N G -0- -0- -0- -0- -0- -0-

I C A P I T A L -0- -0- -0- -0- -0- -v-

R E V E N U E 1 -0- 1. ... -0- -0- -0- -0-

FUND I Mb. (Thousands of Dollars)

CENERAL FUND ...................... ------------
FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0 - -0- -0- -(3-

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY -U- - 0 - - u - - -U- " ■ ■ - u -  ■

SO U R C E  OF F UNDS TO O F F S E T  FISCAL IMPACT OF B I L L :

A N A L Y S IS: Att a c h  a s e p a r a t e page for a n a l y s i s

P r e p a r e d  By: Ji m Price____________________________________  Phone: 2 6 5 - 4 5 2 6_______

Division: Parks Date: l/Lo/84

A p p r o v e d  by Commis s i o ne r :  i WTVh C  Date: 2/27 / 84

Agency: D e p a r t m e n t  of Natural Resources

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note):

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  of M a n a g e m e n t  and Budget
I m p a ct e d  A g e n c y ( i es )  12/1/83





S E N A T E  R E S O U R C E S  C O M M I T T E E  
L E G I S L A T I O N  C H E C K L I S T i

I D E N T I F I C A T I O N :

B I L L  N U M B E R :  £ 3

B I L L  N A M E : ^ 2 4 ^ * - / '“ &

S P O N S O R ( S ) :

D A T E  I N T R O D U C E D :  / " / 7 -

R E F E R R A L S :

I N I T I A L  R E S E A R C H :

B I L L  S U M M A R Y  C O M P L E T E D :

S P O N S O R  C O N T A C T E D  F O R  
B A C K U P  M A T E R I A L S :

R E L A T E D  B I L L S  PENDING:

S U M M A R Y  BY  L E G A L  D I V I S I O N :  

D E PT. O F  L A W  S U M M A R Y :  

F I S C A L  N O TE:

A G E N C Y  R E S P O N S E :
O T H E R  I N T E R E S T E D  S E N A T O R S  O R  

REPS. N O T I F I E D :

B A C K G R O U N D  R E S E A R C H :

S I M I L A R  B I L L S  I N T R O D U C E D  IN P R E V I O U S  L E G I S L A T U R E S :

R E S P O N S E S  F R O M  I N T E R E S T E D  P E R S O N S / G R O U P S :

O T H E R  S T A T E  O R  F E D E R A L  P R E C E D E N T S ,  R E G U L A T I O N S , LAWS:

H E A R I N G  P R E P A R A T I O N :

C H A I R M A N  B R I E F E D :  D A T E  A N D  P L A C E  SET:

S T A F F  M E M O  T O  C O M M I T T E E :  T E L E C O N F E R E N C E :

B A C K G R O U N D  M A T E R I A L  D I S T R I B U T E D :  P S A / P R E S S  R E L E A S E :

L I S T  OF W I T N E S S E S :  S U G G E S T E D  A M E N D M E N T S / C O M M I T 1
S U B S T I T U T E S  D R A F T E D :



BILL SUMMARY

SB 355 - r e l a t i n g  to q u a l i f i c a i t o n s  to pate n t s  for no.nesites 

Sponsor: S e n a t o r  Ray

U n d e r  AS 3 8 . 0 8 . 0 6 0  a p e rm i t  h o l d e r  for a h o m e s i t e  m u s t  m e e t  t hree r e q u i r e m e n t s  (see 

b e l o w ) *  to be e l i g i b l e  for a p a t e n t  to the land.

SB 355, by a d d i n g  a new su b s e c ti o n ,  .060(e), a l l o w s  the p e r m i t  h o l d e r  the o p p o r t u n i t y

to w a i v e  r e q u i r e m e n t  (a)l for (e), w h i c h  at 5% of the fai r  m a r k e t  v a l u e  a t  the time

the p e r m i t  w a s  gran t e d  and c o n f o r m i t y  to s u b s e c t i o n s  (b) and ( c ) 5 will a l l o w  the

p e r m i t e e  to a c q u i r e  a pate n t  to the h o m e s i t e  u n d e r  the p u r c h a s e  p r o v i s i o n s  pr o v i d e d  

fo r  in 3 8 . 0 5 . 0 6 5  (terms of c o n t r a c t  sale).

T h e  c o n c e p t  o f  SB 355 is e m b o d i e d  in the w o r k  d r a f t  o f  S e n a t o r  F a h r e n k a m p ' s  T i t l e  38

rewrite. T h e  d i f f e r e n c e s  in the two v e r s i o n s  are:

1. The 5% d o w n p a y m e n t  s t i p u l a t i o n  in SB 355 is not i n c luded in the rewri t e ;  and,

2. p u r c h a s e  u n d e r  3 8 . 0 5 . 0 6 5  is based on the f air m a r k e t  v a l u e  at t' j e x p i r a t i o n  d a t e

of the pe r mi t  in S e n a t o r  F a h r e n k a m p ' s  v e r s i o n,  n o t at the t i m e  the p e r m i t  is issued.

P A T E N T  R E Q U I R E M E N TS

S e c . 38.08.0(H). Iss u a n c e  o f  p a te n t, (a) A  person who enters upon homesite entry land under a perm it issued by the director shall he issued a patent to the land conveying an unencumbered title if  Ju it  person(1) occupies the land for a cum ulative total of 35 months within the seven-year period following issuance o f the homesite entry permit;(2) erects a habitable, permanent, single-fam ily dw elling on the homesite, which meets all applicable state nrtd local regulations, within five years of the date of issuance of the homesite entry permit; for the purposes o f this paragraph, mobile homes are not considered to be permanent dw ellings unless they are placed on a permanent foundation;(3) reimburses the state for the survey and platting undertaken in accordance with A S  38.08.010 — 38.08.120; the director shall provide by regulation for installm ent payments o f this requirement.(b) N othing in A S  38.08.010 — 38.08.120 shall be construed to pro­hibit a person issued a homesite entry perm it from residing in a tempo­rary habitable dw elling on the homesite until revocation of the homesite entry permit.(c) No person may he issued more than one patent during his lifetim e, nor may any person who is a member of a patent holder’s household be issued a patent while a member of the patent holder's household.(d) If  a dwelling is found to have been substantially completed under A S  38.08.100, patent shall be issued upon completion of the dw elling, notw ithstanding (a) (2) of this section. (§ 2 ch M2 S L A  1977; am § 11 ch 181 S L A  1978; am § 42 ch 85 S L A  1979; am § 38 ch 113 S L A  1981)
Effect of amendments. —  The 1978 

amendment .substituted "live years" for 
"three years" in paragraph (2) of subsec­
tion (al.
The 1979 amendment, in paragraph (1) 

of subsection (a), substituted "35 months 
within the five-year period" for "21 months 
within the three-year period" and deleted 
"or five months with 20 years Alaskan 
cumulative residence" from the end.

The 1981 amendment substituted 
"seven-year” for "five-year" in paragraph
(1) of subsection (n>.

Editor's notes. —  Section -17, ch. 113, 
SI.A 1981 provides: "A person who is 
granted a homesite entry permit before 
duly 1. 1981. is entitled to a patent to the 
land if the person satisfies the conditions 
imposed til in the homesite entry permit; 
or <2> by AS  38.08.0(i0(n>."





S E N A T E  R E S O U R C E S  C O M M I T T E E  
L E G I S L A T I O N  C H E C K L I S T

I D E N T I F I C A T I O N :

B I L L  N U M B E R :

B I L L  N A M E :  4"

S P O N S O R  (S) :

Da t e  i n t r o d u c e d : / - / 7 -

R E F E R R A L S :  / &

R E L A T E D  B I L L S  P E N D I N G ;

I N I T I A L SEARCH:

B I L L  S U M M A R Y  C O M P L E T E D

S P O N S O R  C O N T A C T E D  F O R  
B A C K U P  M A T E R I A L S :

S U M M A R Y  BY L E G A L  D I V I S I O N :  

DEPT. O F  L A W  S U M M A R Y :  

F I S C A L  NOTE:

A G E N C Y  R E S P O N S E :
O T H E R  I N T E R E S T E D  S E N A T O R S  O R  

REPS. N O T I F I E D -:

B A C K G R O U N D  R E S E A R C H :

S I M I L A R  B I L L S  I N T R O D U C E D  IN P R E V I O U S  L E G I S L A T U R E S :  

R E S P O N S E S  F R O M  I N T E R E S T E D  P E R S O N S / G R O U P S :

O T H E R  S T A T E  O R  F E D E R A L  P R E C E D E N T S , R E G U L A T I O N S ,  LAWS;

H E A R I N G  P R E P A R A T I O N :

C H A I R M A N  B R I E F E D :

S T A F F  M E M O  T O  C O M M I T T E E :  

B A C K G R O U N D  M A T E R I A L  D I S T R I B U T E D :  

L I S T  O F  W I T N E S S E S :

W  W ^ jA lL K . ,  0/JP-

d a t e ; A N D  P L A C E  SET:

T E L E C O N F E R E N C E :

P S A / P R E S S  R E L E A S E :

S U G G E S T E D  A M E N D M E N T S / C O M M I T T E E  
S U B S T I T U T E S  D R A F T E D :



BILL SUMMARY

SB 356 - p r e f e r e n c e  r i g h t  to land 

S P O NSOR: Sen. J o s e p h s o n

T h e  S t a t u t e  a f f e c t e d  by SB 356 is AS 3 8 . 0 5 . 0 3 5  w h i c h  pr o v i d e s  for the powers and 

d u t i e s  o f  the d i r e c t o r  o f  the D i v i s i o n  of Lan d  and W a t e r  Ma n a g e m e n t ,  DNR.

W i t h i n  .035 is a s u b s e c t i o n  w h i c n  s p e c i f i c a l l y  p ro v i d e s  the d i r e c t o r  w i t h  "the 

a u t h o r i t y  to g r a n t  p r e f e r e n c e  rights for the lease or  p u r c h a s e  of s tate land 

w i t h o u t  c o m p e t i t i v e  bid in o r d e r  to c o r r e c t  the p a s t  or f u t u r e  errors or 

o m i s s i o n s  o f  a s tate or federal a d m i n i s t r a t i v e  a g e n c y . . . "

SB 356, p r i m a r i l y  by a d di n g  a n e w s u b s e c t i o n  (.036), p r o vides a d e f i n i t i o n  for 

er r o r s  and o m i s s i o n s  w h i c h  is c u r r e n t l y  n e i t h e r  c l a r i f i e d  in s t a t u t e  nor d e f i n e d  in 

r e g u l at i o n s .

I n t r o d u c t i o n  of the bill wa s  p r o m p t ed  by a r e q u e s t  to the S t a t e  fr o m  a Mr. M e s l i e r  

for the g r a n t i n g  of a p r e f e r e n c e  r i gh t  u n d e r  .035. The r e q u e s t  w a s  deni ed ,  and 

th o u g h  the c a s e  is involved, the d e c i d i n g  fa c to r  for the r e j e c t i o n  w a s  its fail u r e  

to fall w i t h i n  the D e p a r t m e n t ' s  i n t e r p r e t a t i o n  of e r r o r  a n d / o r  omission.



ALASKA STATE SENATE

D ISTR IC T G  ■ A N C H O R A G E 

1 5 2 6  F S T R E E T  

A N C H O FA G E . ALASKA 9 9 5 0 1  

M 0 7 ) 2 7 7 -4 4 1  9

JO E  P. JO S E P H S O N W H ILE IN JUNEAU 

PO U C H  V 

JUNEAU. ALASKA 9 9 8 1  I 

(9 0 7 ) 4 6 5  4 9 0 7  

19071 4 6 5  4 5 2 5

C O M M IT T E E S  

HEALTH ED U C A T IO N  ft S O C IA L SE R V IC E S  (CHAIR) 

JUDICIARY (VICE-CHAIRI 

FIN A N C E 

M A JO RITY C A U C U S  (CHAIR)

T h u  H o n o r a b l e  B e t t y e  F a h r e n k a m p  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  *19 811

D e a r  S e n a t o r  F a h r e n k a m p :

Tn r e g a r d  to my  l e t t e r  o f  F e b r u a r y  21, 1984, to
C o m m i s s i o n e r  W u n n i c k e  c o n c e r n i n g  p r e f e r e n c e  rights, I w o u l d  
a p p r e c i a t e  y o u r  s c h e d u l i n g  a h e a r i n g  on this issue on o r  
a f t e r  M a r c h  5. T h i s  w o u l d  a l l o w  e n o u g h  time for 
C o m m i s s i o n e r  W u n n i c k e  to r e s p o n d  to my letter.

T h e  b i l l  in q u e s t i o n  is SB 356, "An A c t  e s t a b l i s h i n g  a 
p r e f e r e n c e  r i g h t  to land".

T h a n k  y o u  for y o u r  a t t e n t i o n  to t h i s  m a t ter.

W i t h  b e s t  w i s h e s ,  I  am

F e b r u a r y  24, 1984

S i n c e r e l y

JPJ :kbk
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H o n o r a b l e  B e t t y e  F a h r e n k a m p  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
J u n e a u

D e a r  Bettye:

A ?  p e r  o u r  c o n v e r s a t i o n ,  I a m  r e q u e s t i n g  a h e a r i n g  on 
m y  bill, S e n a t e  Bill 356, r e l a t i n g  to p r e f e r e n c e  r i g h t s  
to land. I w i l l  w a n t  to t e s t i f y  on  th i s  m a t t e r  p e r s o n a l l y ,  
so if p o s s i b l e ,  w o u l d  p r e f e r  t h a t  the m n c t e r  n o t  be s c h e d u l e d  
o n  a M o n d a y ,  W e d n e s d a y  o r  F r i d a y  a f t e r  .con w h e n  I h o l d  
m e e t i n g s  of the C o m m i t t e e  o n  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  
S e r v i c e s .

I w o u l d  a l s o  be p l e a s e d  to b r i e f  y o u r  C o m m i t t e e  s t a f f  b e f o r e  
the h e a r i n g ,  so that s t a f f  m a y  b e  a w a r e  o f  the h i s t o r y  of 
the m a t t e r  w h i c h  p r o m p t e d  t h e  i n t r o d u c t i o n  of S e n a t e  Bill 
356. I h a v e  so m e  e x t e n s i v e  " b a c k - u p "  w h i c h  can be r e p r o­
d u c e d  as  well.

W i t h  t h a n k s  a n d  b e s t  w i s h e s ,

S i n c e r e l y ,

J o e  P. J o s e p h s o n

W H ILE iN JUNEAU 

PO U CH  V 

JUNEAU ALASKA 99811 

<907» 4 6 5  *1907 

(9 0 7 ) 4 6 5  4 5 2 5
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ALASKA STATE SENATE

T h e  H o n o r a b l e  E s t h a r  C. W u n n i c k e  
C o m m i s s i o n e r
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
P o u c h  M
J u n e a u ,  A l a s k a  99811 

D e a r  E s t h e r :

T h a n k  you for y o u r  l e t t e r  of F e b r u a r y  1 c o n c e r n i n g  
p r e f e r e n c e  rights.

I u n d e r s t a n d ,  of c o u r s e ,  t h a t  t h e  p r e f e r e n c e  r i g h t  
p r o v i s i o n s  of A S  3 8 . 0 5 . 0 3 5  c r e a t e  a m e c h a n i s m  w h i c h  c a l l s  
for t h o r o u g h  c o n s i d e r a t i o n  a n d  j u s t i f i c a t i o n .  B u t  it 
r e m a i n s  m y  j u d g m e n t  t h a t  the c a s e  o f  Mr. M e s s e r  li, m y  
c o n s t i t u e n t ,  is o n e  w h i c h  c a l l s  for t h e  e x e r c i s e  of the 
d i s c r e t i o n  a u t h o r i z e d  b y  the l e g i s l a t u r e  in f a v o r  of ehe 
p r e f e r e n c e  right. In v i e w i n g  h i s  c a s e  as one in w h i c h  the 
e q u i t i e s  c r y  o u t  for r e l i e f ,  I a m  m e r e l y  f o l l o w i n g  the 
p e r s p e c t i v e s  o f  p e o p l e  like J a c k  S e d w i c k  a n d  the la t e  E. L. 
("Bob") B a r t l e t t .

I k n o w  you r e c o g n i z e  my o w n  lor.g-standing c o m m i t m e n t  to 
a land m a n a g e m e n t  r e g i m e  th a t  s e r v e s  the b r o a d  p u b l i c  
i n t e r e s t .  In s u p p o r t i n g  Mr. M e s s e r l i ' s  p r e f e r e n c e  r i g h t  
a p p l i c a t i o n ,  I f o u n d  no i n c o n s i s t e n c y  w i t h  that c o m m i t m e n t .

In o n e  o f  y o u r  l e t t e r s  of F e b r u a r y  1, y o u  m e n t i o n e d  
t h a t  u p  to 200 c a s e s  m i g h t  b e  a f f e c t e d  b y  the p a s s a g e  o f  the 
l e g i s l a t i o n  I h a v e  s p o n s o r e d .  In o n e  sense, I w a s  s t a r t l e d  
t o  h e a r  that, b e c a u s e  Mr. D a l e  T u b b s  h a d  o p i n e d  t h a t  Mr. 
M e s s e r l i ' s  ca s e  w a s  a l m o s t  u n i q u e ,  a n d  b e c a u s e  the b i l l  has  
b e e n  d r a f t e d  so as to m e e t  o n l y  c a s e s  w h i c h  h a v e  all the 
u n u s u a l  e q u i t i e s  p r e s e n t e d  b y  Mr. M e s s e r l i ' s  long h i s t o r y  o f  
i n t e r e s t  s ince t h e  1 9 5 0 ' s .

In a n o t h e r  sense, I a m  p l e a s e d  to k n o w  t h a t  t h e r e  are  
so  m a n y  o t h e r  A l a s k a n s  o f  t h a t  n u m b e r  w h o  m i g h t  b e  
b e n e f i c i a r i e s  o f  r e m e d i a l  l e g i s l a t i o n .

FEB 2 31984



T h e  H o n o r a b l e  E s t h e r  C. W u n n i c k e  
F e b r u a r y  21, 1984 
P a g e  T w o

I t  w o u l d  b e  h e l p f u l  for m e  to h a v e  t h e  n a m e s  a n d  
a d d r e s s e s  of the o t h e r  A l a s k a n s  w h o  m i g h t  b e  d i r e c t l y  
a f f e c t e d .  F r o m  t h a t  i n f o r m a t i o n ,  I c o u l d  d e t e r m i n e  w h e t h e r  
t h e y  m e e t  the c r i t e r i a ,  a n d  if so, I c o u l d  m a k e  "hem a w a r e  
o f  t h e  p e n d e n c y  of m y  b i l l  a n d  i n v i t e  t h e m  to o f f e r  i n p u t  to 
t h e  l e g i s l a t u r e .

A l t e r n a t i v e l y  a r e v i e w  o f  t h e i r  c a s e s  c o u l d  s u g g e s t  
t h a t  t h e  l a n g u a g e  o f  m y  b i l l  is u n n e c e s s a r i l y  b r o a d .  If so, 
I w o u l d  b e  o p e n  to s p e c i f i c  p r o p o s a l s  for a m e n d m e n t  w h i c h  
t h e  D e p a r t m e n t  r.'ght w i s h  to p r o p o s e  to me.

O b v i o u s l y ,  t h e  p o s s i b i l i t y  of 200 c a s e s  is n o t  
n e c e s s a r i l y  an a r g u m e n t  a g a i n s t  t h e  p a s s a g e  of t h e  b i ll, b u t  
m a y  s u g g e s t  t h a t  t h e r e  is a s i g n i f i c a n t  n u m b e r  o f  A l a s k a n s  
w i t h  e q u a l l y  m e r i t o r i o u s  p r e f e r e n c e  r i g h t s  c l a i m s  w h i c h  an  
e q u i t a b l e  s t ate p o l i c y  o u g h t  to r e c o g n i z e .

I a m  a s k i n g  S e n a t o r  F a h r e n k a m p  t o  s c h e d u l e  an e a r l y  
h e a r i n g .  Ag a i n ,  I r e g r e t  w e  d o  n o t  a g r e e  a b o u t  h o w  t h e  
p u b l i c  i n t e r e s t  s h o u l d  be  s e r v e d  in t h i s  m a t t e r .  F r a n k l y ,  
no c o n v i n c i n g  r a t i o n a l e  a g a i n s t  the e x e r c i s e  jf t h e  
p r e f e r e n c e  r i ght p r o v i s i o n s  in t h e  c a s e  o f  Mr. M e s s e r l i  has 
b e e n  p r o f f e r e d  to me. I w i l l  n o t  r e i t e r a t e  the a r g u m e n t s  I 
m a d e  in e a r l i e r  s u b m i s s i o n s  on  Mr. M e s s e r l i ' s  b e h a l f ,  b u t  as 
I see it, the D e p a r t m e n t  h a s  e l e c t e d  not to r e f u t e  them, 
p r e f e r r i n g  to r e i t e r a t e  its c o n c l u s i o n a r y  s t a t e m e n t s  s u c h  as 
t h a t  " t h e r e  is no r e a s o n  to g r a n t  Mr. M e s s e r l i  a p r e f e r e n c e  
r i g h t " .

I w o u l d  a p p r e c i a t e  y o u r  u s u a l  e x p e d i t i o u s  t r e a t m e n t  of  
a r e q u e s t  for i n f o r m a t i o n  so t h a t  I m a y  h a v e  t h e  n a m e s  a n d  
a d d r e s s e s .  S h o u l d  you o r  y o u r  s t a f f  w i s h  to d i s c u s s  t h i s  
m a t t e r  w i t h  me, o r  to r e v i e w  the f i l e s  a n d  r e c o r d s  t h a t  a r e  
i n v o l v e d  w i t h  m e m b e r s  o f  m y  staff, p l e a s e  d o n ' t  h e s i t a t e  to  
l e t  m e  know.

W i t h  b e s t  w i s h e s ,  I a m

S i n c e r e l y ,

/ /

Jc^e P. J o s e p h s o n  
S t a t e  S e n a t o r

J P J :rakuru
cc: S e n a t o r  Fahrenkamp'/ 

L o y d  M e s s e r l i
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T h e  H o n o r a b l e  J o e  J o s e p h s o n  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  J o s e p h s o n :

T h a n k  yov f o r  y o u r  l e t t e r  a b o u t  p r e f e r e n c e  r i g h t s  a n d  y o u r  
p r o p o s e d  a m e n d m e n t s  (SB 356) to A S  38. 0 5 . 0 3 5 .

M y  e s t i m a t e  t h a t  u p  to 200 c a s e s  m a y  be a f f e c t e d  b y  the  
p r o p o s e d  l e g i s l a t i o n  is b a s e d  u p o n  the e x p e r t i s e  a n d
k n o w l e d g e  o f  the D e p a r t m e n t ' s  l a n d  m a n a g e r s .  W e  h a v e  n o t
r e v i e w e d  o u r  c a s e f i l e s  —  o f  w h i c h  a p p r o x i m a t e l y  5 0 , 0 0 0  are
a c t i v e  —  t o  d e t e r m i n e  w h i c h  m i g h t  be a f f e c t e d .  T h u s  I
r e g r e t  t h a t  I c a n n o t  s u p p l y  y o u  w i t h  the n a m e s  and a d d r e s s e s  
t h a t  y o u  h a v e  r e q u e s t e d .  If it w o u l d  be u s e f u l ,  I w o u l d  be 
p l e a s e d  to a r r a n g e  a b r i e f i n g  for y o u  so t h a t  the D e p a r t­
m e n t ' s  s t a f f  c a n  e x p l a i n  t h e  i s s u e s  i n v o l v e d  a n d  h o w  the 
n u m b e r  w a s  e s t i m a t e d .

P l e a s e  a l l o w  m e  to o f f e r  s o m e  a d d i t i o n a l  c o m m e n t s  on SB 356,

In SB 356 y o u  p r o p o s e  r e q u i r i n g  ne g r a n t  o f  a p r e f e r e n c e  
r i g h t  u n d e r  c e r t a i n  c o n d i t i o n s .  I s t r o n g l y  b e l i e v e  t h a t  any 
g r a n t  of  p r e f e r e n c e  r i g h t s  b y  the C o m m i s s i o n e r  s h o u l d  r e m a i n  

1/ d i s c r e t i o n a r y .  E a c h  a p p l i c a t i o n  n e eds t h o r o u g h  c o n s i d e r a­
tion by the D e p a r t m e n t  a n d  the C o m m i s s i o n e r ,  p a r t i c u l a r l y  
to p r o v i d e  t h e  b e s t  i n t e r e s t  f i n d i n g  r e q u i r e d  o f  the 
C o m m i s s i o n e r  u n d e r  A S  3 8 . 0 5 . 0 3 5  (a) (14) p -i o r  to the 
c o n v e y a n c e  o f  a n y  i n t e r e s t  in s t a t e  land.

In SB  356, y o u  p r o p  >se to m a k e  the r e c o g n i t i o n  of  c l a i m s  
r e t r o a c t i v e  to J u l y  1959, b u t  o t h e r  p r e f e r e n c e  r i g h t  
s u b s e c t i o n s  g o  b a c k  to S t a t e h o o d  (January 3, 1959). Also, 
y o u  s h o u l d  b e  a w a r e  t h a t  I s u p p o r t  the p r o p o s a l  in SB 375 

y  (Senator F a h r e n k a m p ' s  b i l l  o n  l a n d  d i s p o s a l s  a n d  m a n a g e m e n t )
• t h a t  w o u l d  r e q u i r e  a p p l i c a t i o n  for p r e f e r e n c e  r i g h t s  w i t h i n  

t h r e e  y e a r s  o f  an e r r o r  or  o m i s s i o n .

T h e  b i l l  r a i s e s  a n u m b e r  o f  q u e s t i o n s .  F o r  i n s t a n c e ,  in 
d e f i n i n g  e r r o r s  a n d  o m i s s i o n s ,  s h o u l d  the C o m m i s s i o n e r  r e l y  
o n l y  on t h e  w r i t t e n  r e c o r d ,  or u p o n  the a p p l i c a n t ' s  a v e r m e n t  
o f  e r r o r  o r  o m i s s i o n ?  W h e n  an a g e n c y  is u n a b l e  to 
a d j u d i c a t e  c l a i m s  (valid o r  not) promptly, d o e s  d e l a y
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c o n s t i t u t e  e r r o r ?  D o e s  t h e  t h i r d  p a r t y  h o l d e r  h a v e  no r i g h t  
to p r o t e c t  a v a l i d ,  l e g a l  i n t e r e s t  in land, w h a t e v e r  the 
a c t u a l  or i n t e n d e d  u s e ?  Is the L e g i s l a t u r e  w i l l i n g  to 
b u d g e t  funds f o r  o b l i g a t o r y  a c q u i s i t i o n / e x c h a n g e  of  l a n d s  
c l a i m e d  by p r e f e r e n c e  r i g h t ?

A n  issue I h a v e  n o t  a d d r e s s e d  in d e t a i l  is c o s t .  In 
Mr. M e s s e r l i ' s  case, the l a n d  he cl a i m s  is p r o b a b l y  w o r t h  
h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s .  If, in h i s  case, f e d e r a l  
a d m i n i s t r a t i v e  e r r o r  w e r e  d e t e r m i n e d  to h a v e  o c c u r r e d  a n d  
t he D e p a r t m e n t  w e r e  o b l i g e d  (by S B  356) to o b t a i n  a n d  
r e c o n v e y  t h e  l a n d s  to him, he  w o u l d  r e c e i v e  t h e  l a n d  at w e l l  
b e l o w  fair m a r k e t  va l u e .  T h e  S t a t e  (in k i n d  or  in funds) 
w o u l d  have to  p a y  for the d i f f e r e n c e  in v a l u e  b e t w e e n  1959 
a n d  1984. E v e n  a f e w  s u c h  c a s e s  w o u l d  p r e s e n t  s u b s t a n t i a l  
c o s t s  to the State.

T h e  p r o p o s a l  t o  a c q u i r e  p r e f e r e n c e  c l a i m  l a n d s  f r o m  a t h i r d  
, p a r t y  by an e x c h a n g e  o f  S t a t e  l a n d s  w o u l d  a l s o  p r o v e

e x p e n s i v e  a n d  c o m p l i c a t e d .  G e n e r a l l y ,  land e x c h a n g e s  a r e  
d i f f i c u l t  t o  a c c o m p l i s h .

In this r e v i e w  o f  the p r o p o s e d  l e g i s l a t i o n ,  I h a v e  p r e s e n t e d  
o n l y  a few o f  the c o n c e r n s  o f  uhis d e p a r t m e n t .  T h e  e x i s t i n g  
law p e r m i t s  t h e  c o n s i d e r a t i o n  of the p u b l i c ' s  b e s t  i n t e r e s t  
in land c o n v e y a n c e  and p r o v i d e s  for r e v i e w  a n d  j u d g m e n t  by 
the C o m m i s s i o n e r  a n d  the D e p a r t m e n t ' s  p r o f e s s i o n a l  land 
manag e r s .  I t  d o e s  not b i n d  the S t ate to e x p e n s i v e ,  

^ c o m p l i c a t e d  p r e f e r e n c e  r i g h t  p r o c e s s i n g .  T h e s e  i m p o r t a n t  
fea t u r e s  c o m m e n d  t h e  c u r r e n t  law. I w o u l d  u r g e  y o u  to 
c o n s i d e r  t h em.

I m u c h  a p p r e c i a t e  y o u r  i n t e r e s t  in the s u b j e c t .  P l e a s e  let 
m e  k n o w  if m y  s t a f f  a n d  I c a n  p r o v i d e  any f u r t h e r  b a c k g r o u n d  
or can a n s w e r  q u e s t i o n s .

Sincerely,

C o m m i s s i o n e r

E n c l o s u r e

cc: The H o n o r a b l e  B e t t y e  F a h r e n k a m p ,
C h a i r ,  S e n a t e  C o m m i t t e e  on R e s o u r c e s



5 38.M5.032 A l a s k a  S t a t u t e s  S u p p l e m e n t S 38.05.032(d) Real property acquired by, and under the management, of, the agencies refere d  to in (al and (hi of this section, which iy iu t  longer needed for its vutenclecUise. shall be returned to the jurisdiction of the division of lands^etfcept that the Department of Highways may dispose of real p ro p e ^ a c q u ire d  by it under A S  19.05.0401^) and A S  19.05.080 —  1 9 .0 5 ,m  /  /  /(el/Kejlealed by § 20 ch 18*2 S L A  1978. (!) 3(a) — (di arb X H I ch 169 S L A  1959; am 20, 21 ch 61 S L A  1960; aril § 1 ch 27 S^A  1967; am 
y \  ch 253 S L A  1970; am §§ 1, 2 ch 35 S L A  1971; a m / 2 ch 240 S L A  '1976; am § 2 ch 2 6 ^ L A  1976; am S/20 ch 182 S L A  1978)

Effect of umcmtments. —  The 
amendment repeated subsection (e(.
Editor's nops. — ‘V. ’'ions 5 and 

182, SLA t!J78, •mrporU'd to amend this 
section bv/eleting"U) anti" preceding ”t b) 
of this section’ in subsections t/i and (d», 
respectfr'cly. ai d S 20ofc!i. 1$2 purported 
to repeal subsection (n>. Section 27 of ch. 
182 made these nmendmofits and repeal 
effective on the late Unit the Hoard of 
Regents voted to approve the mutters 
under consideration as provided in 5 24 of 
the net. The Hoard u, Regents disapproved, 
all metiers op August 17, I97f 
Consequently./these amendments wgro 
mefTectivc.Opinions/if attorney general. -A The

interaction </ AS  38.oX030lbl, 
38.05.035(a )t 7p<rind (121, A S  35Ar>.040( 11, 
and AS  35.203)10 was examined to deter­
mine <1) which agency of the slate had 
nuthority/o accept title to land transferred 
by the Chloral government and (2) which 
ngcnev'tuid authority t/i manage the land, 
wliitp was convoyed for airport end other 
purposes. The divi/inn of land is the 
pt/per agency for Acceptance of title. The 
division of aviation in the (former) Depart- 
/ment of Public Works possesses the 
authority to ii/innge the granted land for 
airpot 1 and directly related purposes whjic/ 
I lie divisions)! lands possesses the author­
ity to mintage the land for other public 
purposey April 14. 11)77, Op.-AtlV/uen.JTES TO DECISIONS

Scope of suhseelion tiip —  Sllbsertion 
(a) of/his section only eovcrs disposals of 
land/by the eoinmisinoner of natural 
res/urces. Slate v. University of Alaska 
Sufi Cl. Op. No. 2jKw I File No. 4571)1, (i/t 
'2d 807 01)81 y  
Creation obnlnte pnrU including uni­

versity lands. Since creation oni state 
park whidr included university JoihIs wan 
it dixpoprby the legislature, nJl l.y admin- 
isti(iyve ad ion, subsection UA of this sec­
tion' was inapplicable Slide v. University 
of Alaska, Sup. Cl. Op. No. 21103 (KiW No. 
4571)1, 021 P.2d 807 (10811.
Hy eluding AS  41.20.210, creating

Chugach State Park, lhA legislature did 
ont impliedly repeal yuhsediun Oil of this 
section, which prevents disposal of univer­
sity lands hy the commissioner of natural 
resources withmir the approval of tile 
Hoard of Regeins of the University of 
Alaska. AS 4 1 jfO 211) withdrew the udrtic- 
ulur univerKrty land involved ftam the 
operation the iiiiiniigeinenl luvchani.sm 
created Xv subsection tiir and AS
11.40.170l a 1(41, which i/anls certain 
mtinauemenl powers W  the Hoard of 
ItogontH. Stale v. UTuversity of Alaska, 
Kill/tit. Op. No. 2303 (Pile No. 45711), 321 
P.2d 807 111)8 )1,S e c . 38.05.032. S c h o o l lan d  d isp o sitio n  p ro ced u res. Repealed by S 20 clt 182 .SI,A 1978.

Editor's notes. The repealed section 
derived fiom it I. ch. 257, SI,A 1070.

§ 38.05.035 P u b l i c  L a n d s $ 38.05.035

Sec. 38.05.035. Powers and duties of the director, (a) The direc­tor shall(1) have general charge and supervision of the division and may exercise the powers specifically delegated to him; may employ and fix the compensation o f assistants and employees necessary for the oper­ations o f the division; and is the certifying officer o f the division, with the consent of the commissioner, and may approve vouchers for dis­bursements of money appropriated to the division;(2) m anage, inspect and control state lands and improvements on them  belonging to the state and under the jurisdiction o f the division;(3) execute laws, rules, regulations and orders adopted by the com­missioner;(4) prescrihv application procedures and practices for the sale, lease or other disposition o f available lands, resources, property, or interest in them;
(5 )  prescribe le e s  or service charges, with the consent of the commis­sioner, for nny public service rendered;(6) under the conditions and lim itations imposed by law and the commissioner, issue deeds, leases or other conveyances disposing of available lands, resources, property or any interests in them;(7) have jurisdiction over state lands, except those lands acquired by the A laska World W ar II Veterans Hoard and the Agricultural Loan Board or the departm ents or agencies succeeding to their respective functions through foreclosure or default; to this end the director pos­sesses the powers and, with the approval of the commissioner, shall perform the duties necessary to protect the state’s rights and interest in state lands, including the takin g of all necessary action to protect and enforce the state ’s contractual or other property rights;(8) Repealed hy § 20 ch 182 S L A  1978.(9) m aintain such records as the commissioner considers necessary, administer oaths, and do all things incidental to the authority imposed; the following records and files shall he kept confidential upon request o f the person supplying the information;(A) the name o f the person nom inating or applying for the sale, lease, or other disposal of lands hy competitive bidding;(B) before the announced time o f opening, the names of the bidders and I,ho amounts o f the bids;(C) all geological, geophysical and engineering data supplied, whether or not concerned with the extraction or development of nat­ural resources;(D) except as provided in A S  38.05.036, cost data and financial infor­mation submitted in support of applications, bonds, leases aticl similar items;(10) applications for rights-of-way or easements;(K) requests for informal ion or applications hy public agencies for



S 38.05.035 A l a s k a  S t a t u t e s  S u p p l e m e n t § 38.05.035(10) account for the fees, licenses, taxes or other money received in the ad ministration o f A S  38.05.005 — 38.05.370 including the sale or leasing of land, identify their source, and promptly transm it them to the proper fiscal department after crediting them to the proper fund; receipts from land application filing fees and charges for copies of maps and records shall he deposited immediately in the general fund of the state by the director;(11) select and employ or obtain at reasonable compensation cadastral, appraisal, or other professional pers .nel he considers nec­essary for the proper operations of the division;(12) be the certifying agent of the state to select, accept and secure by whatever action is necessary in the name of the state, by deed, sale, gift, devise, judgm ent, operation of law , or other means any lands, of whatever nature or interest, available to the state, and shall be the certifying agent of the state, to select, accept or secure by whatever action is necessary in the name of the state any lands, or title or interest to lands available, granted, or subject to being transferred to the state; for any purpose;(13) Repealed by § 15 ch 181 S L A  1S78; § 20 ch 182 S L A  1978.(14) when he m akes a written finding that the interests of the state will he best served, he m ay, with the consent of the commissioner, approve contracts for the sale, lease, or other disposal of available lands, resources, property or interests in them, and, iri addition to the conditions and lim itations imposed by law, he m ay impose additional conditions or lim itations in the contracts as he, with the consent o f the commiss oner, determines will best serve the interests of the stale; and no contract for the sale, lease, or other disposal o f available lands or interests in them , is legally binding on the state until the commissioner formally records his consent to the contract; but if  the appraised value is not greater than $50,000 in the case of the sale of land or an interest in land, or $5,000 in the case of the annual rental of land or interest in land, the director may approve and issue the contract without the consent or approval o f the commissioner; the written finding shall be available to the public upon request.; before a public hearing, if  heiu, or in any case no less than 21 days before the sale, lease, or other disposal ofavailah le  land, property, resources, or interests in them, the director shall make available to the public a written decision in which he sets out the facts and applicable law upon which he based his deter­mination that the sale, lease, or other disposal will best serve the interests of the state; a written finding is not required before the approval of(A) a contract for a negotiated sale authorized hy A S  38.05.115;(H) t ! ' .' lease of land for a shore fishery site under A S  38.05.082;

§ 38.05.035 P u b l i c  L a n d s
§ 38.05.035

(1) delegate the adm inistrative duties, functions or powers imposed upon him  to a responsible employee in the division;(2) grant preference rights for the lease or purchase o f state land without competitive bia in order to correct the past or future errors or omissions of a state or federal adm inistrative agency when inequitable detriment would otherwise result to a diligent claim ant or applicant due to situations over which the claim ant or applicant had no control; the exercise of this discretionary power operates only to divest the state of its title to or interests in land and may be exercised only w ith theexpress approval o f the commissioner;(3) grant a preference right to a claim ant who shows bona fideimprovement o f state land, or federal land subsequently acquired by the state, and who has in good faith sought to obtain title to the land but who, through error or omission o f others, has been denied title  to it; upon a showing satisfactory to the commissioner, the claim ant may lease or purchase the land a t the price set on the date o f original entry on the land or, i f  a price was not set at that tim e at a price determined by the division to fairly  represent the value of unimproved land at the time the claim  was established, but in no event less than the cost of adm inistration including survey; the error or omission of a predecessor in interest or an agent, adm inistrator, or executor which has clearly prejudiced the claim ant m ay be the basis for granting a preferenceright;(4) sell lands by lottery for less than their appraised value when, in his judgm ent, past scarcity o f land suitable for private ownership in any particular area has resulted in unrealistic land values;(5) when he determ ines it is in the best interest of the state and will avoid injustice to a person or his heirs or devisees, dispose of land, hy direct negotiation to that person who presently uses and who used and made improvements to th at land before Ja n u a ry  3,1959 or his heirs or devisees; the am ount paid for the land shall be its fair market value on the date that the person first entered the land, as determined by the director; a parcel if  land disposed o f under this paragraph shall he of a size consistent, with the person’s prior use, hut may not exce •(! fiveacres;(8) dispose of an interest in land limited to use for agriculturalpurposes hy lottery;(7) convey to an adjoining landowner a parcel of land created hy ahighway right-of-way alignm ent or realignm ent, or a parcel created hythe vacation o f a state-owned right-of-way if(A) he determines th at it is in the best interests of the slate;(B) the parcel does not exceed the minimum lot size under anapplicable zoning code; and(C) the director and the platting authority having land use planningjurisdiction agree that conveyance o f the parcel to the adjoining



S 38.05.035 A l a s k a  S t a t u t e s  S u p p l k l . j n t § 38.05.035(8) for good cause extend for up to 90 days the time for rental orinstallm ent paym ents by a lessee or purchaser o f state land under A S38.05.005 — 38.05.370 i f  reasonable penalties and interest set by the director are paid.tc) A  parcel o f land may he conveyed under (b) o f this section without classification or reclassification under A S  38.05.300.id) A  parcel o f land described in tb) (7) o f this section must be sold at its fair m arket value as determined by the director on the basis of an appraisal completed as provided in A S  38.05.310. N othing in this subsection prevents the sale of land under A S  38.05.055 or 38.05.057 to a person not qualifying as an adjoining landowner i f  the adjoining landowner declines to purchase the land. (S 5 art II ch 169 S L A  1959; am § 1 ch 57 S L A  1960; am SS 2 — 4 ch 61 S L A  1960; am § 1 ch 55 S L A  1962; am § 1 ch 56 S L A  1964; am § 1 ch 98 S L A  1964; am § 1 ch 5 S L A  1965; am § 1 ch 58 S L A  1965; am § 1 ch 194 S L A  1968; am § 1 ch 164 S L A  1972; am SS 2, 3 ch 257 S L A  1976; am SS 1, 2 ch 176 S L A  1978; am § 15 ch 181 S L A  1978; am § 20 ch 182 S L A  1978; am § 1 ch 61 S L A  1980; am §§ 9 — 13 ch 113 S L A  1981/
Ho visor’s notes. —  In subsection tbl 

l7i. the word "convoy" was substituted for 
"dispose” at the beginning of the para­
graph and in subsection <d>, the words "of 
land" were added following "parcel" by the 
revisor of statutes under A S  01.05.031.

Effect of amendments. —  The lirsi 
197H amendment, in subsection (b), substi­
tuted "sell lands by lottery" for "dispose of 
lands by competitive bid" in paragraph (-11 
and inserted "suitable for private 
ownership1 in paragraph 141.

The second 1978 amendment, in subsec­
tion (a), repealed paragraph 113) which 
related to the powers of the director to 
select, administer, and dispose of mental 
health lands for the support of the mental 
health program. The third 1978 amend­
ment, in subsection la), repealed para­
graphs (8) and (13), which related to the 
power of the director to administer the 
l.and Registration Law and to select, 
administer, and dispose of mental health 
land for support of the mental health pro­
gram, respectively. Section 28 of this 
amendatory act makes the repeal of para­
graph (13) effective 3. ly I, 1978, while 
$ 30 of the act makes the repeal of para­
graph (8) el ective July 19, 1978.

The 1980 amendment added "except as 
provided iu AS  38,05.03(5" at the 
beginning of subparagraph (allOliD).

The 198i amendment substituted 
"$50,000” foi "$10,0(10" preceding "in the 
case of the sale of land," substituted 
"$5,000" for "$1,000" ini dim* "in On-

case of the annual rental of land," substi­
tuted semicolons for periods preceding 
"the written finding" and preceding 
"before e public bearing," added “a written 
finding is not required before the approval 
of following "interest of the state" and 
added subparagraplu. (A)-(C) in subsection 
(alt Ml. In subsection (b)(3), the amend­
ment added "the price set on the date of 
original entry on the land or, if a price was 
not set at that time at" preceding "n price 
determined by the division." In subsection 
(h)(5), the amendment substituted "on the 
date that the person first entered the land" 
for "us of that dale" preceding "as deter­
mined by the director." The amendment 
also added paragraphs (7) and (8) of sub­
section (b) and added subsections tc) and 
(d).

Editor’s notes. —  Section 7, ch. 182, 
SLA 1978, purported to amend this section 
by adding a paragraph 17) of subsection tb). 
Section 27 of ch. 182 made this amend­
ment effective on the date that the Hoard 
of Regents voted to approve the matters 
under consideration as provided in § 24 of 
the act.The Hoard of Regents disapproved all matters mi August 17, 1978, Conse­quently. this amendment was ineffective.
Opinions of attorney general. —  The 

interaction of AS 38,00.030th), 
38.05.035<nl(7l and (12), AS 35.05.(110(1), 
and AS 35.20.010 was examined to deter­
mine (I) which agency of I lie* slate luid I. . • '

§ 38.05.036 P u b l i c  L a n d s § 38.05.036

hy the federal government and (2) which 
agency had authority to manage the land, 
which was conveyed for airport and other 
purposes. The division of lands is the 
proper agency for acceptance of title. The 
division of aviation in the (former) Depart­

ment of Public Works possesses the 
authority to manage the granted land for 
airport and directly related purposes while 
the division of lands possesses the author­
ity to manage the land for other public 
purposes. April 14, 1977. Op. Att'y Gen.

N O T E S  T O  D E C ISIONS

Applied in H a m m o n d  v. North Slope 
Borough. Sup. Ct. Op. No. 2499 tFile Nos. 
5550, 5558), 645 P.2d 750 (1982).
Cited in Hammond v. North Slope Bor­

ough, Sip. Ct. Op. No. 2-199 (File Nos. 
5550, 55581, 645 P.2d 750 tl982); State v.

Bering Strait Regional Educ. Attendance 
Area School Dist., Sup. Ct. Op. No. 2025 
(File No. 63S1I, 658 P.2d 784 (1983); 
Chevron U.S.A., Inc. v. LeResche, Sup. Ct. 
Op. No. 2659 (File Nos. 6396, 66481, 
P.2d (1983).S e c . 38.05.036. A u d it  o f  ro y a lty  a n d  n et p ro fil^ jm ym en t?. (a)The D epartin 'i • " f  Revenue shall a ^ t - ' r t ’jjorts, payments, and paym ents due relating to lnyaUy^arrtTnet j)rofijj^«Khrr~oTl aiyf gas contracts, agreem ents, oi^]eagesjinder"AS^8!05.005 — 38J)%1370.(b) The D ep ai^ iC n ^ o fT Ieven u e may inspect all repoffs and other informatipn^fifTxTin support of or relating to roya+Cy and net profits payments, whether or not that inform ation^s'confidcntial, and shall"hold that information confident ial to tlp.H<xtent required under oil and gas agreem ents, contracts, or leajsejCor by A S  38,05.005 —  38.05.370 or A S  43.05.230.(c) A ll information oj>ttuned byjdicrfJepartment of Revenue inflating to royalty and nej^-^fits^prtjfments, including informatioiytibtained under A S  4 3 .0 jH n 0 ^ < jL 8 0 .0 4 0 , may be made av ailab leJtU h e depart­ment, in the^cwTfof summaries and, when in furtherance of the depart­ment’s royalty and net profits functions, relevajjtp irtion s o f the audits. Information made available to the department that was obtained under A S  43.05.010 —  43.80.040 is confidejjtrliland subject to the provisions of A S  43.05.230.(d) The Departm ent ofjitrtfenue may conduct audits tinder this sec­tion concurrently wiUvduclits orjpvestif^nTons under 7^4 3.05 .01 0 —43.80.040, and inpyuseJpfeiTnation obtained from the dcmirtment in tux audits, jjrm djgafT on s, or proceedings under A S  4p.05.0t0 —43.80.040,te) liW tns section, ’'audit” means theprocesspPtSfituiningsufficient •.orapetenL evidentiury m atter through^ rfispection, observation, inquiry, and confirmation to afford a reasonableJxisis for ascertaining the compliance by the subject olHluM y5dit--^tnfThe appluoible law, regulation, lease, agreempiit^S»d'7Fo»lTact terms; it dt/es^not. include any other actions noce£snl^O> adm inister A S  oHJJficOo5 — 38.05.370 pertaining to iijj^ ffu g a s  royalty and nuLproltts payments, including daily accounting functions, certification procedures associated with those accounting functions, and enforcement of payments of nival lies
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B IL L  SUMMARY

SB 357 - S t a n d a r d s  for a d o p t i n g  r e g u l a t i o n s / B o a r d  of Fish e r i e s  

Sponsor: P. F i s c h e r

SB 357 adds a n e w  s e c t i o n to AS 16.05 (Boards of Fish and Game) w h i c h  e s t a b l i s h e s  

s t a n d a r d s  fo r  the B oard o f  Fish e r i e s  to use as a g u i d e l i n e  in a d o p t i n g  r e g u l a t i o n s  

and m a n a g e m e n t  plans.

O f  the f i v e  s u b s e c t i o n s ,  (a) and (b) s p e c i f y  c r i t e r i a  for a d o p t i n g  r e g u l a t i o n s  and 

m a n a g e m e n t  plans. S u b s e c t i o n  (c) e s t a b l i s h e s  the B o a r d ' s  r e s p o n s i b i l i t y  to 

provide, in w r i t i n g ,  f i nd i n g s  of fac t  to use r  g r o u p s  a f f e c t e d  by new r e g u l a t io n s  

or m a n a g e m e n t  plans; and, s u b s e c t i o n  (d) r e q u ir e s  the C o m m i s s i o n e r  of F&G to r e v i e w  

all m a n a g e m e n t  plans and provide, in w r i t i n g ,  a d e p a r t m e n t  position. S u b s e c t i o n  

(e) e x em p t s  this sect i o n  in c ases w h e r e  e m e r g e n c y  r e g u l a t i o n s  need to be a d o p t ed  

u n d e r  AS <14.62.250.

P r o b a b l y  in r e s p o n s e  to Kenai s i tuation. At  issue is the e s t a b l i s h m e n t  of use 

p r i o r i t i e s  - SB 357 sets up a f r a m e w o r k  for m a k i n g  such d e c i s i o n s  and a t t e m p t s  to 

e n s u r e  a t h o r o u g h  process.



ive sentences. In 0 P2d 377 (Alaska isfecutive sentences tult with a danger- iit from an assault However, in Thes- 1192 (Alaska 1973), persons were killed rson could not sup- nents because the slaughter indicated ent to kill anyone. ;i counts, there was d conduct, that in­ion of arson, ivolve the intent to wners and the con- ite items from each • is a sufficient dif- •l conduct so that would not impose
pplemental briefing applicability of the 5 We believe that
: of taking is one con- 
un. and since the gist 
mtous taking of prop- 
i the act is not affect- 
t- property stolen be- 
ons.
pporting the rule are 
rshness of the punish- 
suit frotn n contrary 
onstitutionality of the 
>rh a defendant would 
untrary decision,
''lions at one time fol- 
'■enies doctrine, under 
unct larceny as to the 
on, most have nban-

.liUi.r seuariiLu uiicuses.(191 While the rule is generally used in larceny situations, it has also been held to apply in cases involving multiple charges of receiving and concealing. In People v. 
Lyons. 50 Cal.2d 245, 324 P.2d 556 (195S), the California Supreme Court stated:Defendant meritoriously contends that the receipt by him of the two items of property which are, respectively, the sub­jects of counts 5 and 6, constituted only one criminal transaction and that there­fore he should not have been sentenced on two counts. The evidence of the ac­complices shows that defendant originally received the watch and the fur coat on a single occasion. Therefore, but one of­fense of receiving stolen property is shown, although the goods were stolen from different sources, and the duality of the sentences, even though they are or­dered to run concurrently, cannot be per­mitted to stand.32-1 P.2d at 573 (citations omitted). In the case at bar, there was no evidence present­ed by the prosecution to prove that Nelson and Herring received the stolen goods for which they we»v: tried on more than one occasion. Thu:. under the single larceny rule, Nelson a.id Herring can stand convict­ed of only one count. The state has conced­ed this in its supplemental briefing.

donrd that position in favor of the single 
lit* eeny doctrine, although cases from one 
j nstliction have continued to follow the sep- 
urrle larcenies doctrine.
Of the jurisdictions which at one lime hcid 

that the stealing of property of different per­
sons at the same time and place could he 
prosecuted at the pleasure of the government 
us one mfense or as several distinct offenses, 
all hut one have subsequently abandoned 
that position in favor of the single larceny 
doctrine.

mis ruung ivmtcrs u ......unnecessary for us to address the appel­lants’ arguments that their sentences were excessive.These cases are remanded for further proceedings in light of this opinion.
rw\-------------

( O  E SUMBCRSYSItM>
«  I—in n - n i . j~  \j

KENAI PENINSULA FISHERM AN'S COOPERATIVE ASSOCIATION, INC,, Appellant,
v.STATE of Alaska; The Board of Fisher­ies: Ronald Skoog. Commissioner of the Department of Fish and Game; and K.tn Middleton, Regional Supervisor, Com­mercial Fishing Division of the Depart­ment of Fish and Game, Appellees.No. 5072.Supreme Court of Alaska.May 22, 1981.

Appeal wtis taken from an order of the Superior Court, Third Judicial District,
Even though the applicability of the single 

larceny doctrine is always limited to cases 
wherein the taking occurred at one lime and 
from the same place, and is of;*::'. limited to 
cases wherein the taking was a single act or 
transaction, there ts some diversity in the 
construction of these requirements and In the 
manner in which they have been applied to 
various fact situations. Hence, no general 
statement can adequately describe the appli­
cation of this doctrine, and a reading of indi­
vidual cases is necessary.



898 Alaska 628 PACIFIC REPORTER, 2d SERIESMark C. Rowland, J . ,  which granted sum­mary judgment in favor of State in suit challenging the validity of action taken by th- Board of Fisheries and Commissioner of Fish and Game affecting recreational and commercial fisheries of salmon stock in Cook Inlet. The Supreme Court, Dimond, Senior Justice, held that: (1) Board had authority to establish priorities of use be­tween commercial and recreational fisher­men for certain salmon stocks in Cook Inlet, and (2) comprehensive management policy and specific policy option establishing prior­ities of use between commercial and recrea­tional fishermen for certain salmon stocks in Cook Inlet had effect of regulations or standard of general application for manage­ment of those stocks and therefore were required to be adopted according to Admin­istrative Procedure Act.Reversed.
1. Fish o=12Board of Fisheries had authority to es­tablish priorities of use between commercial and recreational fishermen for certain salm­on stocks in Cook Inlet. AS 16.05.2>l(a); Const. Art, 8, § 2.2. Fish o=9 Game <3=4 Generally, conservation laws such as fish and game laws should he liberally con­strued to achieve their intended pur]x>sc.3, Fish 0 = 12Board of Fisheries’ comprehensive management |>olicy and specific policy op­tion establishing priorities of use between commercial and recreational fishermen for certain salmon stocks in Cook Inlet had effect of regulations or standards of gener­al application for management of those stocks and therefore were required to he adopted according to Administrative Proce­dure Act. AS 44.62.010 el seq.4. Administrative Law and Procedure c=797If adopted according to procedures specified in Administrative Procedure Act and within discretion vested in administra­

tive agency, appellate review of regulations ndoptcd by an agency in its quasi-Iegislativc capacity is limited to whether regulation i- within scope of agency’s authority and rea­sonably necessary to its purposes and whether regulation L tonable and no! arbitrary.5. Fish «=12If regulation establishing fishing sec sons were reasonable and not arhitrar. based on total information before Board t>. Fisheries at time each was adopted ai:> excluding management priorities estab­lished in an invalidly adopted policy, tii invalidity of the policy, which served : guide for the regulations, would not afl’ct validity of fishing season regulations.6. Administrative <v and Procncior.
<3=209Where a statuti delegating ai,thorn; to an administrative agency does not e* prcssly provide a standard, a stan nird in; be applied from the general polie/ for pu: poses underlying the legislative i naetmeir7. Fish <3=12Emergency order issued by Coimni sionor of Fish and Game in 1978 was invai: because it was premised on compliance wu. an invalidly adopted policy and ndnptio: hut emergency order amending gear regula­tions so as to close a season or in area i one gear ty|>c but not to others was witii Commissioner's powers. AS 16.05.069.8. Fish c=12Boanl of Fisheries may validly adorn management policy which establishes pn« ties of use and Commissioner of Fish a: Game may use the emergency order pron ­to implement a properly adopted manor mont policy.

Sandra K. Saville and Susan Vailla' - court, Kay, Christie, Fuld, Saville & Cofi. Anchorage, for appellant.John A. Gissbcrg, Asst. Atty.  Gen., Ai chorage and Avrum M. Gross, A lly. Get. Juneau, for appellees.
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Before RAB1NOWITZ, C. J . ,  CONNOR, BURKE and MATTHEWS, J J . ,  and DI­MOND, Senior Justice.OPINION DIMOND, Senior Justice.This case arises on appeal from summary judgment granted in favor of the state. It concerns the validity of actions taken by the Board of Fisheries (hereafter Board) and the Commissioner of Fish and Game (here­after Commissioner) affecting recreational and commercial fisheries of the salmon stocks in the Upper Cook Inlet.Appellant, Kenai Peninsula Fisherman’s Cooperative Association, Inc. (hereafter As­sociation), is a group of commercial fisher­men who harvest salmon in the Upper Sub­district of the Central District of Cook In­let. The Association challenges the adoption by the Board of a comprehensive management policy and a specific policy option which established priorities of use between commercial and recreational fish­ermen for certain salmon stocks in the Cook Inlet. The Association also claims that sub­sequent actions taken by the Board and the Commissioner which follow the assertedly illegal policy and option are invalid.We hold that, while the Board docs have : he* authority to establish priorities of use, the policy and option establishing these pri- ■ e ilics should have been adopted pursuant !n the provisions of the Administrative Pro- i':dure Act.SUMMARY OF FACTS In 1977, the Department of Fish and lame prepared a document entitled "Sum­mary Report of Cook Inlet Salmon Stocks and Their Utilization," (hereafter report). The report addressed the growing problem of competition between commercial and rec­reational fishermen for the salmon stocks in
I. According to the report, competition for 
stocks In Cook Inlet Is probably worse tlinn in 
other parts of the state. While the natural 
salmon runs in the Inlet are about five per cent 
of the statewide production capability, com­
mercial fishermen holding entry permits make 
up about fourteen per cent of the statewide

Cook Inlet,1 and requested long term di­rection from the Board on how to proceed with the management of various stocks in the Inlet.All five species of salmon enter Cook Inlet, with considerable overlap in timing and migration mutes.2 While the commer­cial fishery harvests all five species, the report identified sockevo, chum and pink salmon as the three principal commercial species because- of their total number, weight and value to the commercial fishery. The recreational fishery also harvests all five species, but the report indicated that sport demand centers on king and coho salmon.The report discussed eleven different runs of the various salmon species which could to some degree meet the needs of the growing sports fishery. For certain runs which presented' difficult management deci­sions, the report suggested several specific policy options for management of the stocks. The options generally provided for either maintenance of current management policies, curtailment of recreational fishing in favor of commercial fishing, or curtail­ment of commercial fishing in favor of rec­reational fishing.The report was distributed to the mem­bers of the Board and the public at a Sep­tember/October, 1977, hearing in Anchor­age regarding Cook Inlet salmon. At a meeting in December, 1977, which had been called to consider proposed changes in fish­ing season regulations in the state, the Board also discussed long term manage­ment strategy for Upper Cook Inlet, salmon stocks, and adopted a Comprehensive Man­agement Policy for the Upper Cook Inlet (hereafter |>olicy). The policy established certain priorities of use between commer­cial and recreational fisheries based on the target sjtccies indicated for each group in the report. One consideration in adoption
salmon net fishery, and nearly half of all recre­
ational anglers in the state fish the Inlet and
adjacent streams. %

2. The five species of salmon are sockeye (red),
chum, pink, king and coho (silver).



900 Alaska 628 PACIFIC REPORTER, 2d SERIESof the policy was the need to inform user groups of the management plan for the stocks so that they could adjust their future uses consistent with that plan.3In connection with the policy, the Board also adopted a Specific Policy Option (here­after option) with respect to the late (after August 15) Kenai coho salmon run.4 The option directed closure of the commercial fishery of this run if the commercial catch
3. The policy reads as follows:

C O M P R E HENSIVE M A N A G E M E N T  POLI­
CY FOR TH E  UPPER C O O K  INLET 

The dramatically'increasing population of the 
Cook Inlet area has resulted in increasing 
competition between recreational and com­
mercial fishermen for the Cook Inlet salmon 
stocks. Concurrently, urbanization and as­
sociated road construction has increased rec­
reational angler effort and may adversely af­
fect fisheries habitat. As a result the Board 
of Fisheries has determined that a policy 
must now be determined for the long-term 
management of the Cook Inlet salmon 
stocks. This policy should rest upon the fol­
lowing considerations:

1. The ultimate management goal for the 
Cook Inlet stocks must he tltelr protection 
and, where feasible, rehabilitation and en­
hancement. To achieve this biological goal, 
priorities must be set among beneficial uses 
of the resource.
2. The commercial fishing Industry in 

Cook Inlet Is a valuable long-term asset of 
this state and must be protected, while recog­
nizing the legitimate claims of the noncom­
mercial user.
3. Of the salmon stocks In Cook Inlet, the 

king and silver salmon are the target species 
lor recreational anglers while the chum, pink, 
and red salmon are the predominant com­
mercial fishery.
4. User groups should know what the 

management plan for salmon stocks will be 
in order that they can plan their use consist­
ent with the plan. Thus, commercial fisher­
men must know if they are harvesting slocks 
which in the long-term will be managed pri­
marily for recreational consumption so that 
they may plan appropriately. Conversely, as 
recreational demands increase the recreation­
al user must be aware of what stocks will be 
managed primarily for commercial harvest in 
order that he not become overly dependent 
on these fish for recreational purposes.
5. Various agencies should he aware of 

the long-term management plan so that salm­
on management needs will be considered 
when making decisions in areas such as land 
use planning and highway construction.
6. It is imperative that the Department of 

Fish and Game receive long-range direction

rates were below average. The purpose of this policy was to provide a satisfactory recreational fishery of the run, which had been identified in the policy as a primarily recreational species.On September 2, 1978, the Commissioner declared an emergency closure of commer­cial fishing on the late Kenai coho stocks in order to comply with the Board’s policy and management strategy governing these
in management of these stocks rather than 
being called upon to respond to annually 
changing Board directives. Within the De­
partment. divisions such as F.R.E.D., musi 
receive such long-term direction.
Therefore, the Board establishes priorities on 
the following Cook Inlet stocks north ol An­
chor Point. In so doing it is not the Board's 
intent to establish exclusive uses of salmon 
stocks; rather its purpose is to define I In- 
primary beneficial use of the slock while per­
mitting secondary uses of the stock to the 
extent it is consistent with the requirement., 
of the primary user group.

1. Stocks which normally move tn the 
Cook Inlet to spawning areas prior to June 
30, shall be managed primarily as a non-com 
mcrcial resource.
2. Stocks which normally move in Cool: 

Inlet after June 30, shall be managed primari­
ly as a non-recreational resource until August 
15; however existing recreational target fish 
shall only be harvested inch •>ntal to the non- 
recreational use: thereafter stocks moving tn 
spawning areas on the Kenai Peninsula shall 
be managed primarily as a non-commercial 
resource. Other slocks shall continue lo la- 
managed primarily as a non-recreational i t  

source.
3. The Susttna coho, the Kenai king, and 

the Kenai coho runs cannot be separated 
from other stocks which are being managed 
primarily as non-recreational resources, 
however, efforts shall lie made, consistent 
with the primary management goal, to mini 
mtze the non-recreational catch of these 
stocks,

4. The Specific Policy Option provided:

Option B— Curtail commercial fishery catch 
level '.a attempt to provide a satisfactory r'-r 
reutinna! fishery:
I. Adopt a policy that, if the commercial 
catch rates indicate a below average run. the 
commercial fishery would close. If the com 
mcrcial fishery catch rates tire at or above 
average, the maximum commercial fishing 
time would be two 12-hour periods.

stocks after At that commcrci: run from Augu below average, commercial fislIn December regulation 5 A. son. The regu opening date ft Upper Subdistr the Central Dir closing date fo. Subdistrict and five miles of th« and Lower Sub regulation was appellant assoc early king and the late Kenai runs were all < men.The Associat state challenge validity of the subsequent ord by the Board a Association mo- based on stipuh. t h 2 Association o. |x)sed that mi motion for sun the joint stipul: lion filed u stal fact in opposili
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Cite as. Alaska. 62B P.2il 897stocks after August 15.5 The order found that commercial catches of the late coho run from August 28 and September 1 were below average, and on that basis closed the ••ummercial fishery.In December, 1978, the Board adopted regulation 5 AAC 21.310 for the 1979 sea­son. The regulation fixed June 25 as the opening date for commercial fishing in the Upper Subdistrict (and other subdistricts in the Central District), and August 15 as the '•losing date for set gill nets in the Upper Subdistrict and for drift gill nets within five miles of the eastern shore of the Upper and Lower Subdistricts. The effect of the regulation was to prevent members of the appellant association from harvesting the early king and red salmon runs, as well as 'he late Kenai coho run. In 1979, these runs were all open to recreational fisher­men.The Association's complaint against the tale challenges, on several grounds, the validity of the policy, the option and the uliscqiicnt order and regulations adopted by the Board and the Commissioner. The Association moved for summary judgment based on stipulations of fact filed jointly by lie Association and the state. The stale •ti|iosed that motion and filed its own cross- ".otion for summary judgment, based on be joint stipulation of facts. The Associa- >ut filed a statement of genuine issues of ■ft in opposition to the state's cross-mo-

i. Regulations, which are reconsidered yearly 
by the Board, set the opening and sometimes 
the closing dates for the commercial and recre­
ational fisheries. Prior to 11179. regulations for 
Oils area of Cook Inlet usually provided for 
• Insure by emergency order of the Commis­
sioner,

Authorization for emergency closure comes 
.roni AS 16.05.060, which provides:

This chapter does not limit the power of 
the commissioner or his authorized designee, 
when circumstances require, to summarily 
open or close seasons or arose or to change 
weekly closed periods on fish or game by 
means of emergency orders. An emergency 
order has the force and effect of law after 
field announcement by the commissioner or 
lus authorized designee. An emergency or­
der adopted under tills section is not subject 
to the Administrative Procedure Act (AS 44.- 
02).

tion; however, the state's cross-motion was granted by the trial court.On appeal, the Association seeks reversal of the trial court decision and summary judgment in its favor because "as a matter of law [it] is entitled to a judgment invali­dating the Comprehensive Management Policy and all ‘■nsuing regulations and man­dates." We assume that the Association is not claiming the existence of genuine issues of fact, but merely that the trial court wrongly decided the validity of the policy, option and ensuing order and regulations as a matter of law.*
I.[1] We first consider the Association's contention that the general purposes of and the regulation-making powers delegated to the Board do not constitute sufficient au­thority to establish priorities among benefi­cial users of the fishery resources. Deter­mination of the extent of the Board's au­thority requires examination of the statutes which created the Board of Fisheries and established its powers.In 1975, a separate Board of Fisheries was established by the legislature "[f]or the purposes of the conservation and develop­ment of the fishery resources of the state." AS 16.05.221(a).7 The legislature gave the Board certain regulation-making powers, but specifically excluded adininistrati

0. Civil Rule 50(c) provides that a grant of sum­
mary judgment is proper when there is no 
genuine issue of fact to he determined by the 
trier nf fact, and the movant is entitled to 
judgment on law applicable to the established 
facts. Moore v. State, 553 P.2d 8. 15 (Alaska 
1970).

7. AS 10.05.221(a) provides in part:

(a) For purposes of (he conservation and 
development of the fishery resources u.* the 
state, there is created the Board of Fisheries 
composed of seven members appointed by 
the governor, subject to confirmation by a 
majority of the members of the legislature in 
joint session.

Prior to 1975, AS 10.05 221 provided for one 
Board o.‘ r* ‘h and Came,



902 Alaska 628 PACIFIC REPORTER, 2d SERIESbudgeting and t fiscal powers from the Board’s function.  ̂ In AS 16.05.251(a), the Board is delegated the power to ‘‘make regulations it considers advisable in accord­ance with the Administrative Procedure Act (AS 44.62)” for certain enumerated ar­eas of fisheries management.®The Association maintains that these statutes do not delegate to the Board the power to determine "utilization" of fish re­sources, and therefore the Board cannot establish priorities of use. This claim is based primarily on the fact that, while arti­cle V III, section 2,10 of the Alaska Constitu­tion gives the legislature authority to pro­vide for utilization, development and con-
8. AS 16.05.241 provides:

The boards have rcgulatlon-inaking powers 
as set out la this chapter, hut do not have 
administrative, budgeting or fiscal powers. 

The regulation-making powers set out in the 
chapter include; (0 AS 16.05.251(a), set out In 
note !) Infra; (2) AS 16.05.251(b), relating to 
subsistence use as a priority use; and (3) AS
16.0. 26(1, relating to establishment ot advisory 
committees.

9. AS 16.05.201 provides in part:

(а) Die Hoard of Fisheries may make regu­
lations It considers advisable m  accordance 
with the Administrative Procedure Act (AS 
•14.62) for
(1) setting apart fish reserve areas, refuges 

and sanctuaries in the waters of the state 
over which It has jurisdiction, subject to the 
approval of the legislature;
(2) establishment of open and closed sea­

sons and areas for the taking of fish:
(2) setting quotas and bag limits on the 

taking of fish;
(4) establishment of the ..leans and meth­

ods employed in the pursuit, capture and
. transport of fish;

(5) establishment of marking and identifi­
cation requirements for means e ,*d in pur­
suit, capture and transport of lish;
(б) classifying as commercial fish, sport 

fish or predators or other categories essential 
for regulatory purposes;
(7) engaging in biological research, water­

shed and habitat improvement, fish manage­
ment, protection, propagation and stocking;
(8) investigating and determining the ex­

tent and effect of disease, prcduttnn. and 
competition among fish in the state, exercis­
ing control measures considered necessary to 
the resources of the state;
(!)) entering into cooperative agreements 

with educational institutions and stale, feder­
al. or other agencies to promote fish re-

scrvation of all natural resources of tlm state, AS 16.05.221(a) establishes the Board for the purposes of conservation and devel­
opment only. The Association argues that establishment of priorities among: beneficial users comes exclusively within the ambit of “ utilization," and that the legislature's fail­ure to include "utilization" among the pur­poses for which the Board was created indi­cates that the legislature reserved this function to itself exclusively.In support of this contention, the Associa­tion cites the passage by the legislature of the statute establishing subsistence use as the top priority use for all fish and game resources. Ch. 151, SLA 1978." In the

search, management, education and informs- 
tion and to train men for fish management;
(10) prohibiting and regulating the live 

capture, possession, transport, or release ol 
native or exotic fish or their eggs;
(11) establishing seasons, areas, quotas 

and methods of harvest for aquatic plants;
(12) establishment of the times and dales 

during which the issuance of fishing licenses, 
permits and registrations and the transfer <>i 
permits and registrations between registra­
tion areas is allowed; however, this para­
graph does not apply to permits issued or 
transferred under ch. 43 -if this title.

10. Article VI11. section 2, .if the Alusku Consti 
tution provides:

The legislature shall provide for the utili/.a 
lion, development, and conservation of all 
natural resources belonging to the Stale, ill 
eluding land and waters, for the maximum 
benefit of its people.

11. Chapter 151, SI.A 1678. provides in part
Section I. 1NTF.NT. The legislature finds 

that there is a need to develop a statewide 
policy on the utilization, development and 
conservation of fish and game resources, and 
to ecogmzc that these resources are nut m  
exhaustible and that preferences must be es- 
(al lished among beneficial users of the re- 
sou.'ces. The legislature further determines 
that it is in the public interest to clearly 
establish subsistence use as a priority use ol 
Alaska's fish and game resources and to rec­
ognize the needs, customs and traditions ot 
Alaska residents. The legislature lint her 
finds that beneficial use ol those resources by 
all state residents should ho carefully m o m  
tored and regulated, with as much input as 
possible from the affectrd users, so that the 
viability of fish and game resources is not 
threatened and so that resources are con­
served in a manner consistent with the sus- 
taincd-yleld pinciple,
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statement of intent for that legislation, the legislature recognized the “ need to develop a statewide policy on the utilization, devel­opment and conservation of fish and game resources.” The Association argues that this enunciation of the entire trilogy of purposes from article V III, section 2, to .support action taken by the legislature “evi­dences that the legislature made a clear and intentional omission of ‘utilization’ from the powers delegated” to the Board.[21 We find no merit in the Associa­tion’s suggested interpretation of Board powers. As a general rule, conservation 'aws such as fish and game laws should be liberally construed to achieve their intended purpose. 3 C. Sands, Sutherland Statutory Construction § 71.1-1 at 3G5 (4th cd. 197-1). Lilxjral construction of the. statutes which establish the Board and delegate to it regu­lation-making |xnvers leads to the conclu­sion that the Boaril has the power to make decisions affecting the utilization of fishery •esourees in this state.The legislature established the Board for the purposes of conserving and developing lishcry resources. The terms “conserving" uni "developing" both embody concepts of utilization of resources. "Conserving" im­plies controlled utilization of a resource to prevent its exploitation, destruction or nc- rieet. "Developing" connotes management -l‘ a resource to make it available for use.’2 if the Board is going to accomplish its lesignaled purimses, it is necessarily going to make decisions concerning utilization of lu> resources it is charged with managing.
!2. See Webster'', New Collegiate Dictionary 
(l!i7.'l), which defines "conservation" as 
"planned management of n natural resource to 
prevent exploitation, destruction, or neglect"; 
and del inc.s "develop" as "to make available or 
usable."

111. A grant of broad discretion to an administra­
tive agency may lie advisable when the agency 
functions in an area “where social or economic 
controls of private activity are deemed desira­
ble, but where the legislature despairs of for­
mulating a general rule which will he capable 
ol precise and equitable application to all the 
contingencies that arc anticipated." I F Coo­
per. State Administrative Law 115 (1901).

The legislature's statement in ch. 151, SLA 1978, does not indicate that it intended to reserve to itself the exclusive power to decide questions of utilization of fishery resources. That legislation created a state­wide preference among beneficial users and affected all fish and game resources in the state. Such broad scale action is not evi­dence of an intent to deprive the Board of the ability to make the various other utili­zation decisions necessary to effectively conserve and develop the many fishery re­sources of the state.Under this construction, the scope of Board action is not wholly without limita­tion. The Board must act under its specifi­cally delegated regulatory powers, and ac­tions taken must be premised on the need to effectuate conservation and development purposes. For example, in AS 16.05.251(a), the legislature delegated to the Board the power to "make regulations it considers ad­visable” for the twelve areas set out in the subsection. The quoted language indicates that the legislature intended to give the Board discretion to decide methods of regu­lation in these areas.11 If, as is likely, the method of regulation affects the utilization of fishery resources by various user groups,14 it will still be within the Board’s powers as long as the regulation is based on the need to conserve and. develop the affect­ed fishery. An establishment of priorities of use which meets these criteria would lie within the Board's delegated powers.The Association also claims that article VIII,  section 15,15 prohibits an cslablish-
14. Many of the specific areas of regulation set 
out In AS 16.05.251(a) inevitably will involve 
regulation of the use of the fishery resources. 
For example, the Hoard cannot make regula­
tions establishing open and closed seasons, set 
quotas, classify fish, or make fish management 
decisions without somehow dire :ltng the use of 
the fishery resources.

15. Article VIII, section 15. states:
No exclusive right or special privilege of 

fishery shall be created or authorized in the 
natural waters of the State. This section 
does not restrict the power of the State to 
limit entry into any fishery for purposes of 
resource conservation, to prevent economic 
distress among fishermen and those depend-



904 Alaska 628 PACIFIC REPORTER. 2d SERIESment of priorities because that section pre­cludes the creation of an exclusive right or special privilege of fishery.16 Again, the Association’s contention is without merit. While section 15 does prohibit granting mo­nopoly fishing rights, that section was not meant to prohibit differential treatment of such diverse user groups as commercial, sports, and subsistence fishermen. To con­clude that, because a certain species is made available for sport fishing in a given area, commercial fishing of the same species in the same area must also be allowed, would be to go far beyond the purpose of the section.17 II.[Ill The Association next contends that the comprehensive management policy and the specific policy option adopted by the Board in December, 1977, are invalid be­cause they were not adopted in accordance with the provisions for adoption of regula­tions set out in the Administrative Proce­dure Act, AS 44.62 (hereafter AI * A ). The Hoard is required to follow A PA procedures when adopting regulations pursuant to its statutorily delegated authority.18 We have determined that an establishment of priori­ties of use may be adopted pursuant to a valid exercise of the Hoard's delegated reg­ulatory powers. The state acknowledges that the policy and the option were not adopted according to APA procedures, but maintains that compliance was not neces­sary because they are not regulations; in­stead, they are merely general guidelines,
eat upon them tor a livelihood nnd to pro­
mote the efficient development of ucpiarul- 
ture in the Slate.

10. The Association lias raised a number of con­
stitutional arguments concerning the Hoard's 
actions. Because we hold that the policy is 
invalid on the ground that it was not adopted 
according to proper Al’A procedures, infra, we 
need not consider the equal protection, title 
process, and other issues raised regarding the 
validity of the actual policy adopted, W e  will, 
however, consider the constitutional Issue 
raised concerning the general validity of estab­
lishment of priorities of use as a means of 
resource management.

adopted for the convenience of 'he public and other state agencies, to inform litem of the Board’s thinking on critical manage­ment issues in areas within its delegated authority.AS 44.62.640(a)(2) defines "regulation" it. part as:every rule, regulation, order, nr standard of general application nr the amendment, supplement or revision of a rule, regula­tion, order or standard adopted by a state agency to implement, interpret, or makt specific the law enforced or administered by it, or to govern its procedure, except one which relates only to the internal management of a state agency; 
"regulation" includes "manuals," ‘‘/m/7- 
civs," "instructions," “ guides to enforce­
ment," "interpretive bulletins," "interpro tations," nnd the like, which have tin 
effect o f rules, orders, regulations or 
standards o f general application, nnd this 
and sim ilar phraseology shall not lie usee to avoid or circumvent this chapter, 
whether a regulation, regardless o f  mime, 
is covered by this chapter depends in part 
on whether it  affects the public or is used 
by the agency in dealing with the public. (Emphasis added.]The Alaska APA is modeled after I lie California Administrative Procedure Act. Cnl.Gov.Cotle § 11870 el sap, tint! the Model State Administrative Procedure Act. House Journal 1959 at 897. However, the Alaska APA goes beyond the definition of regulation contained in either of these stat­utes 19 by stating, '" [ Regulation' includes

17. See Hynes v. Crimes Packing Co., 165 l\2d 
323, 326 (9th t-'ir. 1947), vacated nnd remanded, 
337 U.S. 8G, GO S.Ct. 9GK, 93 l-.Kil. 1231 (IH49). 
Metlakatln Indian Community v. Egun, 3G2 
P,2d 901 (Alaska 1961). vacated nml remanded, 
369 U.S. 45, 82 S.Ct. 552. 7 t..i:d.2d 562 119621.

18. See AS 16.05.251(a) ami (ti); AS 16.05.200.

19. (See Cnl.Gov.Code tj 11342 (Ueermg’s Supp. 
1980) (former liov.Code § 11371); Model State 
Administrative Procedure Act § I Uevised 
1961),

The California A PA has heen commented on 
as demonstrating “a desire to achieve . 
much greater coverage of rules than Congress 
sought in the federal APA." Amttstead ».

V i
#:•

K!‘manuals,’ ‘police enforcement,’ . .  found the Alasi “ [i]n view of the ’ trativo officers the rulemaking r< ble statutes by u ‘rule’ or ‘regula statements whici:1 F. Cooper, Sun (1965).Clearly, then, t ular statement b; does not dctermi APA. Under Hi tion” encompassi by administratis vies and guides t the state mainta option do not h. ders, regulation application, and by the sUitute.Under AS 44.' regulation is th: or makes sjiecifi ministered by ll ously discussed, management of state for const purposes. The | specific the m: Hoard for the resources.The wording < 
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•manuals,' ‘policies,’ ‘ instructions,’ ‘guides toenforcement,' " One commentator hasfound the Alaska definition noteworthy “[i]n view of the tendency of many adminis­trative officers to avoid compliance with the rulemaking requirements of the applica­ble statutes by utilizing a name other than ‘rule’ or ‘regulation’ to describe agency statements which have the effect of rules.” 1 F. Cooper, State Administrative Law 115 (1965).Clearly, then, the label placed on a partic­ular statement by an administrative agency does not determine the applicability of the APA. Under the Alaska statute, “ regula­tion" encompasses many statements made by administrative agencies, including poli- eics and guides to enforcement. However, the state maintains that the policy and the option do not have the effect of rules, or­ders, regulations or standards of general application, and therefore arc not covered by the statute. We disagree.Under AS 44.62,640(a)(2), an indicia of a regulation is that it implements, interprets nr makes specific the law enforced or ad­ministered by the state agency. As previ­ously discussed, the Hoard is charged with management, of the fishery resources of this date for conservation and development purposes. The policy and the option make .iiecific the management policies of the Hoard for the Upper Cook Inlet fishery resources.The wording of the policy suggests that it ’.vies intended to regulate future manage­ment of the salmon stocks in the Upper Cook Inlet. In the policy, the Board states that it “establishes priorities" of use for certain stocks, not that it intends to estab­lish priorities in future regulations. The
State Personnel fid.. 22 Cal.3d 198, M 9  Cat. 
Rptr. I, 333 P.2d 744. 745 (1978) (footnote 
omittcj). The federal act creates specific ex­
ceptions Irom notice and hearing requirements 
for interpretive rules and general statements of 
policy. 5 U.S.C. § 553(b)(A).

20. See People v. Cull, 10 N.Y.2d 123. 218 N.Y. 
S.2d 38. 176 N.L2d 495 (N.Y.App.1961). where­
in the New York court held that the term 
"rule" or "regulation" encompassed "any kind 
of legislative or quasi-legislative norm or proa. ■

priorities established in the policy are based on the targeting of certain species as pri­marily commercial or primarily recreation­al. This classification of fish was under­taken without notice to commercial or rec­reational fishermen, who are obviously af­fected by the action. Furthermore, the pol­icy directs that, on the basis of these estab­lished priorities, certain stocks "shall be managed" primarily as either noncommer­cial or nonrecreational resources. The man­datory language here is indicative of an intent to have the policy establish a course for future Board and Commissioner conduct affecting fishery rights in the Upper Cook Inlet.20Another indicia of a regulation is that it “affects the public or is used by the agency in dealing with the public." Actions taken by the Board and the Commissioner demon­strate that the policy and the option served as a basis for dersions affecting commer­cial and recreational fishermen and were used by the Board in dealing with these groups.The clearest instance of the policy and the option directly affecting commercial and recreational fishermen is the Septem­ber, 197,S, cmgcrgcncy closure of the late Kenai coho run to commercial fishermen. On August 11, 197S, the Commissioner an­nounced that, because of the Board’s policy and specific option concerning the late Ku- nai coho run, the Department of Fish and Game would use the catches from three commercial fishing periods .n mid and late August to determine the strength of the run. If the catches were below average, that commercial fishery would lie closed pursuant to the direction of the policy and the option. The emergency order, issued
dure which establishes a pattern or :ourse of 
conduct for the future." Id. 10 N.Y.2U 123, 218 
N.Y.S.2d 28. 176 N.E.2d at 497 (emphasis add­
ed). In that case, llte New York Constitution 
required that. In order to be effecti' e, all rules 
and regulations nad to be filed with the appro­
priate deportment of the state. The court con­
cluded that .m order setting a maximum speed 
limit, which was nude by the Mate traffic com­
missioner, was a rule Of regulation subject to 
the constitution'll provision.



906 Alaska 62S PACIFIC REPORTER, 2d SER IESSeptember 2, 197S, stated that because com­mercial catches were below average "com­mercial fishing on the late run Kenai River coho salmon stocks must be curtailed  to comply with the Board of Fisheries’ policy and management strategy governing these stock> after August 15." (Emphasis added.)' . staff of the Department of Fish and Game also used the policy as a guideline for proposing regulations setting opening and closing dates for the 1979 commercial sea­son in the Upper Cook Inlet. The regula­tion adopted established opening and clos­ing dates which were consistent with the priorities of use set out in the policy. In connection with the adoption of this regula­tion, the Board rejected a proposal from an area advisory committee which would have opened commercial fishing before July 1 in the Upper Subdistrict, and cited the policy us a reason for its action. In response to a letter to the governor criticizing the August 15 closure in the 1979 regulation, the gover­nor wrote, “ It is my understanding that the allocation to the sport fishery [of the salm­on runs after August 15] is in keeping with the Upper Cook Inlet comprehensive man­agement policy adopted by the Board in 1977. The policy has established long term direction for management of Cook Inlet salmon stocks. . . . "We conclude that the policy ai d the op­tion make specific management policies for Upper Cook Inlet salmon stocks, and have the effect of regulations or standards of general application for the management of those stocks. As such, they are regulations, and should have been adopted according to AI’A procedures. The state acknowledges that the policy and the option were not adopted according to AI’A procedures;21 therefore, they are invalid, CotfhiU v. 
Boucher, 511 P.2d 1297, 1304-05 (Alaska 1973). There can be no future reliance on this particular policy or option either in the
21. The state contends in its brief that all the 
Board would have to do to comply with the 
A PA would be to complete the appropriate 
filing procedures under AS -t4.G2.0-IO-. 125. 
This contention seems to he based on the fact 
that the notice lor the December, 1977, meeting 
specified that at the meeting fishing seuson 
dates would he set. AS 't-l.G2.200 requires that

regulation-making process or as a basis for emergency orders until the procedures re­quired by the APA arc observed.
III.The Association also raises several issue.-, concerning the validity of subsequent!} adopted regulations and the emergency ol­der.
A.The Association contends that the inval­idity of the policy also renders the 197'. 1979, and future regulations invalid, ii response, the state argues that the invniuii- ly of the policy should have no effect e; regulations establishing fishing seasons be­cause these regulations are adopted accord­ing to APA procedures. The stale reason.- that the regulations stand independent m the policy and, though a review of the fac­tual bases for the regulation may reveal many of the same concerns expressed in ilu policy, this duplication should not invaliiiaie the regulations. We do not have sufficient information in the record to determine the validity of the regulations. However, iu will briefly review the ;:roccss for decidin: this question.[4,5] Our review of regulations adopted by an agency in its quasi-legislative capaci­ty is set out in Kelly v. Zumurello, <180 P.2d 900 (Alaska 1971). If adopted according to APA procedures and within the discretion vested in the Board by the legislature, our review is limited to (1) whether the regula­tion is consistent with the statute (;'. <■., within the scope of the Board's authority i and reasonably necessary to its purposes, and (2) whether the regulation is reasonable and not arbitrary. Id. at 911. The record indicates that the policy served as a guide for the regulation proposed and adopted in

the notice of a proposed adoption of a regula­
tion must include "an informative summary «f 
the proposed subject of agency action The 
notice of the December, 1977, meeting made no 
mention of planned adoption of a long-term 
management policy for the area. Therefore, it 
was insufficient notice of the Board's adoption 
of the comprehensive management policy
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1979. Because the policy was invalidly adopted, it was improperly relied upon. If, however, the regulations adopted were rea­sonable and not arbitrary, based on the total information before the Board at the time each was adopted and excluding the management priorities established in the policy, the invalidity of the policy would not affect the validity of the fishing season regulations. B.Although the emergency order has long since expired, the Association asserts that the question of its validity is not moot because of “ the prospect that the power may similarly be misused [by the Commis­sioner] in the future." It is the Associa­tion’s contention that the Commissioner has misinterpreted the scope of the power con­ferred on him by AS 16.05.OGO.22The Association first claims that the Commissioner cannot order emergency openings or closures for the purpose of im­plementing a management plan or policy, but can only make such an order on the basis of a biological emergency endangering current fish stocks. AS 16.05.000 autho­rizes the Commissioner “ when circumstanc­es require, to summarily open or close sea­sons or areas . .  . by means of emergency orders." AS 16.05.000 does not provide a guide as to what the "circumstances" are which might necessitate an emergency or­der. It is the Association’s contention that "circumstances" can only mean biological emergencies.(0,7] We disagree. Where a statute delegating authority to an administrative agency does not expressly provide a stan­dard, the standard ma* be implied from the general |x>liey and purposes underlying the legislative enactment, Turner v. Bonn! o f  
Trustees, Cnlexico Unified School District, 16 Oal.Od 818, 129 Cal.kptr. <113, 5<18 P.2d
22, See note 5 supra for text of AS I6.O5.0GO.

23. The emergency order was issued only after
it was determined that commercial catch rates
were below average. Thus, there was arguably
an alternative independent rationale lor order-

1115, 1120 (1976). The extent of the Com­missioner’s power under AS 16.05.060 should therefore be interpreted in light of the overall purpose of the constitutional and legislative scheme of management of state resources prescribed by other provi­sions of the law. Thus, if the Board proper­ly adopted a plan for the management of state fishery resources, the Commissioner could enforce that policy through the emer­gency order process. The 1978 emergency order was invalid because it was premised on compliance with the invalidly adopted policy and option.23 However, future emer­gency closures which are ordered to imple­ment properly adopted management jxilicies would be valid.The Association next contends that the method used by the Commissioner to imple­ment the 1978 emergency closure was out­side the scope of his authority. In the emergency order, the Commissioner sought, to close commercial fishing of the late Ke­nai coho run in the Upper Cook Inlet. He did this by amending the 1978 gear regula­tions for set gill nets and drift gill nets i i the central district because these were the gear types commercially harvesting this run in the Upper Cook Inlet. The Association claims that the Commissioner’s power under AS 16.05.060 is limited lo ordering closure of a season or an area, but does not extend lo amending gear regulations so as to close a season or an area to one gear type but not to others.[8] We have already concluded ti i-.t the Board may validly adopt a manaj .‘ment policy which establishes priorities of use, and that the Commissioner may use the emergency order process to implement a propc ly adopted management policy. The Commissioner may therefore use the emer­gency order process to close down one type of fishery and not another in order to im­plement a policy establishing priorities of use.
ini; closure separate from the policy anil (he 
option. However, both the news release and 
the or<*.r itself indicate that it was issued spe- 
ciff- .ily to comply with the policy and (lie 
ption.



908 Alaska 628 PACIFIC REPORTER. 2d SERIESThe effect of the gear regulation amend­ment was to close the commercial fishing season for the Kenai coho run in the arer of the Upper Cook Inlet where this species was commercially fished. Because closure by season or by area was within the Com­missioner’s powers, and the amendment of the gear regulation had that effect, we conclude that the method of implementing the emergency closure was not outside the Commissioner’s delegated authority.
IV.The trial court found that the policy adopted by the Board did not violate the Association’s constitutional rights of equal protection and due process., nor did it vio­late the provisions of article VIII of the Alaska Constitution. Because we find that the policy was not adopted according lo proper APA procedures, we do not feel it is proper to reach the constitutional validity of the actual policy .adopted. The purpose of the notice and hearing provisions of the APA is two-fold. First, it gives notice to interested parties of proposed agency ac­tions which may affect their interests. Next, it gives the administrative agency the o|)]>ortunity to receive information and comments from those interested parties on its proposed action.24 Both the Board and interested fishermen should have full bene­fit of these opportunities before a review is made of the validity of the policy adopted.The decision of the superior court that .the Comprehensive Management Policy need not be adopted according to APA pro­cedures is REVERSED.

COMPTON, J .,  not participating.

24. See Cheshire Convalescent Or. v. Conmi'n 
on Hospitals. 34 Conn.Sup. 22f>, 386 A.2d 264, 
271 (1977); Cassell v. State Fish & Wildlife

Lester J .  FICKES and Dorothy M.Fickes, Appellants, v.PETROLAN E-ALASKA GAS SERVICE, INC.. Appellee.PETROLAN E-ALASKA GAS SERVICE.INC., Cross-Appellant,v.Lester J .  FICKES and Dorothy M.Fickes, Cross-Appellees.Nos. .1035, 1077.Supreme Court <f Alaska.May 29, 1981.
Trailer court owners filed tin action against gas company claiming that tin ex­plosion in a water treatment plant was caused by propane gas escaping from un­derground lines installed and maintained by the gas company. The Superior Court, Fourth Judicial District, Fairbanks, James R. Blair, J . ,  denied the trailer court owners’ motion for a new trial and entered judg­ment for the gas company on the jury ver­dict. Appeal was taken. 'he Supreme Court, Connor, J . ,  held that: (1) the failure of a juror to acknowledge on voir dire that lie knew one of the witnesses for the gas company and subsequent argument by juror during deliberations that he knew the wit­ness, that the witness was competent and that if the witness did the job, then it must have been done well, amounted to at: ob­struction of justice; (2) the conduct of the juror deprived the trailer court owners of a fair trial, since it was highly likely that the trailer court owners would have challenged the juror had they been aware that the juror knew the employee who <nd the repair work and the comment of the juror went to the heart of the defense of nonnegligence: and (8) instruction on the duty of care should have pointed out that handling pro­pane gas creates a dangerous circumstance

Conmi'n. 27 Or.App. 639. 556 !».2d 1382, 1361 
(1976).
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SB 358

S p o nsor: Ke*?tulT:a

SB 358 r e p e a l s  the t e r m i n a t i o n  da t e  o f  the A l a s k a  A g r i c u l t u r e  A c t i o n  CojireiQ & i e  

and e x t e n d s  its life for f i v e  m o r e  years.

SB 35 8  is v er y  s i m i l a r  to SB 339, MOSS, w h i c h  si mp l y  r e p e a l s  the t e r m i n a t i o n  

d a t e  for the C o u n c i l ,  e x t e n d i n g  the l ife for p erpetuity.



(1) " c o u n c i l "  m e a n s  t h e  A l a s k a  A g r i c u l t u r a l  A c t i o n  Councili

(2) " D e l t a  a g r i c u l t u r a l  d e v e l o p m e n t  p r o j e c t "  m e a n s  t h e  »f«t» 

f u n d e d  p r o g r a m  t o  d e v e l o p  a g r i c u l t u r a l  l a n d  l o c a t e d  i n  t h e  B i g  Delti, 

T a n a n a  L o o p  ref,Ion f o r  t h e  p r o d u c t i o n  o f  s m a l l  g r a i n s  a n d  o t h e r  r o’sttl 

a g r i c u l t u r a l  p r o d u c t s .

*  S e c .  2. N o t w i t h s t a n d i n g  '•he t e r m s  o f  o f f i c e  s p e c i f i e d  f o r  m e m b e r s  of 

t h e A l a s k a  A g r i c u l t u r a l  A c t i o n  C o u n c i l  i n  A S  4 4 . 3 3 . 4 0 0 ( c ) ,  e n a c t e d  in sec. 1 

>f t h i s  A c t ,  t h e  t e r m s  o f  t h e  f i r s t  a p p o i n t e e s  s h a l l  b e  o n e  m e m b e r  serving » 

t e r m  e n d i n g  J u n e  30, 1 9 8 0 ,  o n e  m e m b e r  s e r v i n g  a t e r m  e n d i n g  J u n e  30, 1981. 

m e  m e m b e r  s e r v i n g  a t e r m  e n d i n g  J u n e  30, 1 9 8 2 ,  o n e  m e m b e r  s e r v i n g  a  tcra 

:ndi ng  J u n e  30, 1 9 8 3 ,  a n d  o n e  m e m b e r  s e r v i n g  a  t e r m  e n d i n g  J u n o  30, 1984.

* Se c . 3. A S  3 9 . 5 0 . 2 0 0 ( 9 )  is a m e n d e d  b y  a d d i n g  a n e w  s u b p a r a g r a p h  to eadt
(QQ) A l a s k a  A g r i c u l t u r a l  A c t i o n  C o u n c i l .

* Ijec. 4. Tills A c t  C o r m l n o t c s  J u l y  1, 19 8 4.

5. Tills A c t  t a k e s  o f f o c t  J u l y  1, 197 9 .
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AN ACT

" a k i n g  a p p r o p r i a t i o n s  t o  t h e  O f f i c e  o f  t h e  ■ 

A l a s k a  P o w e r  A u t h o r i t y  f o r  f e a s i b i l i t y  s t u d i  

h y d r o e l e c t r i c  p r o j e c t ,  a n d  t o  t h e  L e g i s l a t e  

tnd p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

3E IT ENACTED BY THE IEG1SLATURE OF THE STATE OF

THE ACT FOLLOWS ON PACE 1 ,  LIN E
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A p p r o v e d  b y  t h e  G o v e r n o r :  M a y  31.

A c t u a l  E f f e c t i v e  D a t e :  J u n e  1, 1 9 ( 9



n  c o u n c i l  f u n d s .

'.EF.TINGS. Tlie c o u n c i l  s h a l l  s c h e d u l e  r e g u l a r  

r, a n d  m a y  h o l d  s p e c i a l  m e e t i n g s  u p o n  C h e  call c! 

a b c r s  o f  t h e  c o u n c i l .

.•JORUM. T h r e e  m e m b e r s  o f  t h e  c o u n c i l  c o n s t i t u t e  »

■ v o t e  o f  a t  l e u s t  t h r e e  m e m b e r s  is n e c e s s a r y  to 

h e  c o u n c i l .

O W E R S  A N D  D U T I E S  O F  T H E  C O U N C I L ,  (a) T h e  coun-

d a m e n d  b y l a w s  f o r  t h e  m a n a g e m e n t  a n d  r eg u l a t i o n

i a n  o f f i c e  a t  a n y  p l a c e  o r  p l a c e s  i n  t h o  3tate. 

;as t h e  d u t y  to

• lie h e a r i n g s  in a r e a s  o f  t h o  s t a t e  c o n s i d e r e d  for8
-t i

■ the n e e d  f o r  f a r m  c o n s e r v a t i o n  p l a n s  f o r land a
.ctinn in t h e  s t a t e i

c o o r d i n a t o r  f o r  g a t h e r i n g  [| f o r m a t i o n  a n d  dataI
■i a p p r o p r i a t e  a c t i v i t i e s  f o r  t h e  p r o m o t i o n  o f  Of
t e c h n i c a l  I n f o r m a t i o n  a n d  m a k e  r e c o m m e n d a t i o n s  *' 

■Jtal r e s o u r c e s  r e g a c d l n g  t h e  c l a s s i f i c a t i o n  o f

• n t i a l  f o r  a g r i c u l t u r a l  usoi

it.lnrstrator o f  t h e  D e l t a  a g r i c u l t u r a l  d e v e l o p­

er a g r i c u l t u r a l  d e v e l o p m e n t  p r o j e c t  authorizt"*

ro r  t h e  c l e a r i n g ,  d r a i n i n g  a n d  b r e a k i n g  o f  

,'i in t h e  D e l t a  a g r i c u l t u r a l  d e v e l o p m e n t  p r o J cct' 

- 2-  F C C S S R  14

(8) c o n t r a c t  w i t h  t h e  o w n e r s  o f  l a n d  p r e p a r e d  f o r  a g r i c u l ­

tural u s e  u n d e r  (7) o f  t h i s  s u b s e c t i o n  f o r r e i m b u r s e m e n t  to t h e  s t a t e  o f  

'he c o s t  o f  t h e  c l e a r i n g ,  d r a i n i n g  a n d  b r e a k i n g  o f  t h e  l a n d i

(9) c o n t r a c t  f o r  t h e  c o n s t r u c t i o n  o f  a c c e s s  r o a d s  i n  t h e  

S a l t a  a g r i c u l t u r a l  d e v e l o p m e n t  p r o j e c t t

(10) c o n d u c t  s t u d i e s  a n d  c a r r y  o u t  e x p e r i m e n t a l  a n d  p i l o t  

p r o j e c c a  t o  d e v e l o p  m a r k e t s  f o r  a g r i c u l t u r a l  p r o d u c t s  p r o d u c e d  in t h o  

sta t et  a n d

(11) r e c o m m e n d  l e g i s l a t i o n  to t h e  g o v < r n o r  t o  i m p r o v e  a g r i ­

c u l t u r a l  d e v e l o p m e n t  in t h e  s t a t e .

S e c .  4 4 . 3 3 . 4 2 5 .  A G R I C U L T U R A L  D E V E L O P M E N T  P R O J E C T S ,  (a) B e f o r e  

J a n u a r y  15 o f  e a c h  y e a r  t h e  c o u n c i l  s h a l l  r e p o r t  to t h o  g o v e r n o r  a n d  t h e  

l e g i s l a t u r e  c o r c e r n i n g  t h e  a c t i v i t i e s  o f  t h e  c o u n c i l  d u r i n g  t h e  c u r r e n t  

f i s c a l  y e a r .  T h e  r e p o r t  s h a l l  c o n t a i n  r e c o m m e n d a t i o n s  f o r  t he  d e v e l o p ­

m e n t  o f  a g r i c u l t u r e  i n  t h e  s t a t e  d u r i n g  t h e  n e x t  f i s c a l  y e a r .

(b) A n  a g r i c u l t u r a l  d e v e l o p m e n t  p r o j e c t  r e c o m m e n d e d  u n d e r  (a) o f  

t h i s  s e c t i o n  m a y  n o t  b e  i m p l e m e n t e d  u n l e s s  a u t h o r i z e d  b y  l aw .  T h e  

r e p o r t  r e q u i r e d  b y  (a) o f  t h i s  s e c t i o n  s h a l l  i n c l u d e  r e c o m m e n d e d  l e g i s­

l a t i o n  w h i c h

(1) n e t s  o u t  t h o  t y p e  o f  a g r i c u l t u r a l  d e v e l o p m e n t  t o  b e  

' O c o m p l L s h c d  a n d ,  if a t a t o  l a n d  is to b e  d e v e l o p e d  f or  a g r i c u l t u r a l  

p r o d u c t i o n ,  d e s c r i b e s  t h u  b o u n d a r i e s  o f  t h e  l a n d  t o  h e  d o v e l o p e d i

(2) d e f i n e s  s p e c i f i c  t a s k s  to b e  p e r f o r m e d  b y  a p p r o p r i a t e  

r a t e  a g e n c i e s  to r h e  e x t e n t  t h o  t a s k s  a r e  i d e n t i f i a b l e  a t  t h a t  tlraeimd
(3) g r a n t s  t o  t h e  c o u n c i l  s u f f i c i e n t  a u t h o r i t y  t o  i n s u r e  

e o o p e r a c l o n  o f  a l l  s t a t e  a g e n c i e s  i n v o l v e d  i n  t h e  i m p l e m e n t a t i o n  o f  t h o  

a g r i c u l t u r a l  d e v e l o p m e n t  p r o j e c t .

S e c .  4 4 . 3 3 . 4 5 0 .  D E F I N I T I O N S .  In A S  4 4 . 3 3 . 4 0 0  - 4 4 . 3 3 . 4 5 0 ,

- 3 -  F C C S S B  14
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and travel expenses from r o u n d  1 funds.

Sec. 44.33.410. MEETINGS. Tlie council shall schedule regultr 

meetings during the year, and may hold special meetings upon the c*'. 

the chairman or four members of the council.

Sec. 44.33.415. QUORUM. Three members of the council constl!."* 

quorum. An affirmative vote of at least three members la necessity ' 

approve any action of tho council.

Sec. 44.33.420. POWERS AND DUTIES OF THE COUNCIL. (a) The cow 

ell has the power to

(1) adopt and amend bylaws for the management and rcgulittr 

of its affairsi and

(2) maintain an office at any place or places in the ititi

(b) The council has the duty to

(1) hold public hearings in areas of the state considered •’ 

agricultural development;

(2) evaluate Che need for farm conservation plans for l»of 

under agricultural production in tho statei

(3) serve as coordinator for gathering information and d*t* 

relating to agricultural

(4) recommend appropriate activities for tho promotion of 

agriculture in tho statei

(•j) provide technical information and make recommendation* 

the Cummins loner of natural resources regarding the classification 

state land having a potential for agricultural use:

(6) act as administrator of the Delta agricultural dcvcKP" 

uient piojuct and any other agricultural development project author!** 

under AS 4't.33.'t25i

(7) contract for the clearing, draining and breaking of 

agricultural land located in the Delta agricultural development proJ*(‘

-2- FCCKSB 14

{3) contract with t 

o under (7) of this su 

. of the clearing, drai

(9) contract for t> 

■ricultural development

(10) conduct studies 

-u to develop markets f;

: and

(11) recommend leg! 

il development in the s

ii. 4a.33.425. AGRICl'L

■ '/  13 of each year the c 

iture concerning the ac 

year. Tho report shal 

f agriculture in the st 

>) An agricultural Jet 

•action may not be implt 

"  required by (a) of th:

•n which

(1) sets out the 

pl'.shed and, if state 1 

• Sion, describes the bo

(2) defines s p e d  

- agencies to the extent

(3) grants to chi 

■’'•ration of all state agi^ c u l t u r a l  development pr 

• c c , 33.450. OEFIN

I
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AN ACT

Pel ting to agricultural devclopmunti and providing for an 

effective date.

action I. AS 44.33 la amended by adding new scctlona to reads 

ARTICLE 9. ALASKA AGRICULTURAL ACTION COUNCIL.

Sec. 44.33.400. CREATION OF COUNCIL, (a) There la oatabllshed in 

'.'.o Department of Commerce and Economic Development the Alaska Agrlcul- 

•sral Action Council. The council la compoand of five members appointed 

y tho governor. The chairman of tho council ia to be designated by tho 

governor from among the moinbera.

(b) The council may Invito representatives from tho United Statea 

>oil Conuurvutlon Service, the United Statea Foreat Service, or from 

ocher federal agencies to participate in the deliberatlono of the coun­

cil in an advisory capacity.

(c) Tho term of a member of tho council la four years. Vacancies 

arc filled in the asme manner as original appointments, but a member 

appointed to fill u vacancy serves for the uncxplred term of the member 

be succeeds.

Fee. 44.33.405. COMPENSATION OF MEM11ERS. (a) Membjrs of the

council who are not state officers or employees are entitled to per 

diem and travel expenses provided for boards and commissions under 

AS 39.20.

(h) State officers or employees appointed as members of the coun­

cil serve without compensation but are entitled to receive per diem

-1- FCCSSB 14
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OPERATING

100 PERSONAL SERVICES
200 TRAVEL
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i*00 SUPPLIES
500 EQUIPMENT
600 LAND I STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS
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CAPITAL . .  - o - - 0 - - o -  1
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Office jf M an agement and Budget
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Alaska H>tate Uegtelature
B E T T Y E  F A H R E N K A M P . C hairm an
R O B E R T  H. Z IE G L E R , SR.. V ice C hairm an
D 'C K  E LIA S O N
PA U L F IS C H E R
V IC  F IS C H E R
BO B  M U L C A H Y
A R L IS S  S T U R G U L E W S K I

PO U C H  V 
STATE C A PITA L 

JU N E A U , A LA S K A  99811 
(907) 465-3834 
(907) 465-3835

S e n a t e

Committee on ftescjrces
M I N U T E S

J a n u a r y  25, 19 84  
3 : 0 3  p m

B e l t z  R o o m  
R o o m  211, C a p i t o l

M E M B E R S  P R E S E N T

S e n a t o r  F a h r e n k a m p ,  C h a i r m a n  
S e n a t o r  Z i e g l e r ,  V i c e  C h a i r  
S e n a t o r  V. F i s c h e r  
S e n a t o r  P a u l  F i s c h e r  
S e n a t o r  M u l c a h y  
S e n a t o r  S t u r g u l e w s k i

C A L E N D A R

S B  322  A n  A c t  r e l a t i n g  to  th e  A l a s k a  A g r i c u l t u r a l  L o a n
B o a r d ;  a n d  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e .

S B  34 2  A n  A c t  a m e n d i n g  t h e  A l a s k a  A g r i c u l t u r a l  L o a n  Act .

S B  339 A n  A c t  r e p e a l i n g  t h e  e x p i r a t i o n  d a t e  o f  t h e
A g r i c u l t u r a l  A c t i o n  C o u n c i l ;  a n d  p r o v i d i n g  f o r  an  
e f f e c t i v e  d a t e .

S B  358 A n  A c t  a m e n d i n g  t h e  e x p i r a t i o n  d a t e  o f  t h e  A l a s k a
A g r i c u l t u r a l  A c t i o n  C o u n c i l .

T E L E C O H F E R E N C E D  TO:
F a i r b a n k s  A n c h o r a g e
D e l t a  H o m e r
P a l m e r / W a s i l l a  S o l d o t n a

S e n a t o r  K e r t t u l a  t e s t i f i e d  in s u p p o r t  o f  S B 322. H e  s a i d  t h e  
g e o g r a p h i c  a r e a s  ;/here a g r i c u l t u r a l  d e v e l o p m e n t  e x i s t s  h a v e  
e x p a n d e d  a n d  s u g g e s t e d  t h e  G o v e r n o r  a p p o i n t  t w o  m o r e  m e m b e r s  to 

r e p r e s e n t  f a r m e r s  f r o m  t h o s e  ar e a s .

S e n a t o r  F a i k s  t e s t i f i e d  in f a v o r  o f  S B  342. S h e  a n s w e r e d  
q u e s t i o n s  a b o u t  t h e  b i l l  a n d  a l s o  s u p p o r t e d  t h e  K e r t t u l a  
a m e n d m a n t  r e g a r d i n g  s o i l  c l a s s i f i c a t i o n .



B o b  A r n o l d ,  D e p u t y  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s , a c k n o w l e d g e d  t h a t  S B  3 4 2  v/ould c r e a t e  a g r e a t e r  
d e m a n d  on  t h e  A g r i c u l t u r a l  R e v o l v i n g  L o a n  F u n d  a n d  a s k e d  f o r  
c l a r i f i c a t i o n  f r o m  t h e  L e g i s l a t u r e  o n  g r a n t i n g  l o a n s  fo r  
n o n - f o o d  p r o d u c t s .

S t e v e  S h r o p s h i r e ,  A l a s k a  H o r t i c u l t u r e  A s s o c i a t i o n ,  s p o k e  in 
s u p p o r t  o f  SB 342. He  f e l t  t h e  d e f i n i t i o n  o f  " a g r i c u l t u r e "  
s h o u l d  i n c l u d e  h o r t i c u l t u r e .

M a y o r  B i l l  A l l e n ,  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ,  s u p p o r t e d  a l l  
t h e  b i l l s  b e f o r e  t h e  C o m m i t t e e .  He  u r g e d  t h e  c o n t i n u a t i o n  o f  
th e  A l a s k a  A g r i c u l t u r a l  A c t i o n  C o u n c i l  a n d  t h e  e x p a n s i o n  o f  th e  
a g r i c u l t u r a l  l o a n  p r o g r a m .

F r a n k  G e i g e r ,  M a v o r ,  D e l t a  J u n c t i o n ,  s p o k e  in s u p p o r t  o f  a l l  
f o u r  b i l l s .  H e  r e c o m m e n d e d  t h a t  t w o  B o a r d s  b e  e s t a b l i s h e d ,  o n e  
f o r  t h e  I n t e r i o r  a n d  o n e  f o r  t h e  r e s t  o f  t h e  s t a t e .

R i c h a r d  R a m s e y ,  A i d e  to  S e n a t o r  K e r t t u l a , t e s t i f i e d  in s u p p o r t  
o f  K e r t t u l a ' s  p r o p o s e d  a m e n d m e n t  to S B  342. T h i s  a m e n d m e n t  
w o u l d  a l l o w  m o r e  l a n d s  to  b e  e l i g i b l e  fo r  c l e a r i n g  l o a n s .

E d n a  A n d e r s o n ,  H o m e r ,  r e c o m m e n d e d  p a s s a g e  o f  S B  33 9  a n d  S B  358 
a n d  s a i d  s h e  a g r e e d  w i t h  M a y o r  A l l e n ' s  c o m m e n t s .

P e t e  R o b e r t s ,  H o m e r ,  s u p p o r t e d  K e r t t u l a ' s  p r o p o s e d  a m e n d m e n t  to 
S B  342.

Ed  M e r d e s ,  F a i r b a n k s ,  s u p p o r t e d  a l l  t h e  b i l l s  b e i n g  h e a r d .  H e  
i n t r o d u c e d  the  i d e a  o f  " p r o d u c t i o n  i n c e n t i v e s "  to l o w e r  c o s t s  
o f  p r o d u c t i o n  a n d  m a k e  o u r  c r o p s  m o r e  c o m p e t i t i v e l y  p r i c e d .

P a t  M u l l i g a n ,  P r e s i d e n t ,  A l a s k a  f a r m e r s  a n d  S t o c k  G r o w e r s ,  
s p o k e  in s u p p o r t  o f  SB  342  a n d  n o r t i c u l t u r e .

Bil l H e i m ,  D i r e c t o r ,  D i v i s i o n  o f  A g r i c u l t u r e ,  DN R,  w a n t e d  
l e g i s l a t i v e  g u i d a n c e ,  t h r o u g h  SB  3 4 2’, o n  t h e  e x p a n s i o n  o f  t h e  
l o a n  p r o g r a m .  H e  s u p p o r t e d  K e r t t u l a ' s  p r o p o s e d  a m e n d m e n t  to  SB  
342. R e g a r d i n g  S B  322, he r e c o m m e n d e d  t h a t  t h e  t w o  n e w  m e m b e r s  
b e  f r o m  D e l t a  a n d  F a i r b a n k s .

K e n  Ul z,  K o b u k  F u e l a n d  F e e d ,  s p o k e  in s u p p o r t  o f  a l l  t h e  b i l l s  
b e i n g  h e a r d .  H e  f e l t  f u r  r a n c h i n g  w a s  j u s t  a s  v a l i d  a s  a n y  
o t h e r  r a n c h i n g  e n t e r p r i s e .

B r u c e  W i l l a r d ,  H o m e r ,  s u p p o r t e d  t h e  c o n t i n u a t i o n  o f  t h e  A l a s k a  
A g r i c u l t u r a l  A c t i o n  C o u n c i l .

H a r r y  W a s s i n k ,  A n c h o r a g e ,  p r o p o s e d  r a i s i n g  t h e  c a p  o n  A R L F  
l o a n s ,  p a r t i c u l a r l y  f o r  d a i r y  f a r m e r s .

S i g  R e s t a d ,  A g r i c u l t u r a l  E x p e r i m e n t a l  S t a t i o n ,  P a l m e r ,  
t e s t i f i e d  in s u p p o r t  o f  t h e  f o u r  b i l l s  b e f o r e  t h e  C o m m i t t e e .



. . . .  .. , -

B u r t o n  L. C l i f f o r d ,  U . S  D e p a r t m e n t  o f  A g r i c u l t u r e  ( U S D A ) , 
s p o k e  in s u p p o r t  o f  a l l  o f  t h e  b i l l s .

C a r r o l  M a r t i n ,  S o l d o t n a ,  t e s t i f i e d  in s u p p o r t  o f  a l l  t h e  b i l l s  

h e a r d  t o d a y .

J e r r y  G i a u q u e ,  P a l m e r , s p o k e  in s u p p o r t  o f  a l l  t h e  b i l l s .

T e r r y  W e i l a n d ,  P a l m e r ,  s u p p o r t e d  S B  33 9 a n d  SB  358  a n d  a l s o  
w a n t e d  t h e  c a p  r a i s e d  o n  A R L F  l o a n s .

J e r r y  B r e h m e r ,  D e l t a ,  w a s  in f a v o r  o f  a l l  o f  th e  b i l l s .

V i n c e n t  O ' R e i l l y ,  D e p u t y  C o m m i s s i o n e r , D e p a r t m e n t  o f  C o m m e r c e  
a n d  E c o n o m i c  D e v e l o p m e n t ,  t e s t i f i e d  t h a t  t h e  A d m i n i s t r a t i o n  

s u p p o r t s  a g r i c u l t u r a l  d e v e l o p m e n t .  T h e y  a r e  c u r r e n t l y  
r e e x a m i n i n g  t h e  p r o g r a m ,  t r y i n g  t o  f o c u s  o n  i n - s t a t e  m a r k e t  
n e e d s .  He: f e l t  t h a t  c o o r d i n a t i n g  t h a t  e f f o r t  s h o u l d  b e  d o n e  b y  
t h e  l i n e  a g e n c i e s ,  s p e c i f i c a l l y  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  a n d  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t ,  r a t h e r  t h a n  t h e  A l a s k a  A g r i c u l t u r a l  A c t i o n  
C o u n c i l .

A n n e l y  G i r a r d ,  P a l m e r ,  t e s t i f i e d  t h a t  f a r m e r s  n e e d  t o  
d i v e r s i f y .  S h e  f e l t  t h e  p a s s a g e  o f  S B  3 42 w o u l d  a l l o w  t h e m  to 
d o  t h a t .  S h e  s p o k e  o f  g r o w i n g  s h r u b s  a n d  f a s t  g r o w i n g  t r e e s  
s u c h  a s  p o p l a r s  in g r e e n h o u s e s  f o r  u s e  as  w i n d b r e a k s .

B o b  A r n o l d ,  D e p u t y  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s , s p o k e  a g a i n  t o  c o n c u r  w i t h  V i n c e n t  O ' R e i l l y ,  D e p u t y  
C o m m i s s i o n e r , D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t ,  
t h a t  t h e  f u n c t i o n s  o f  t h e  A l a s k a  A g r i c u l t u r a l  A c t i o n  C o u n c i l  
c a n  b e  b e t t e r  c a r r i e d  o u t  b y  t h e  l i n e  a g e n c i e s ,  p a r t i c u l a r l y  
t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .

T h e  m e e t i n g  a d j o u r n e d  a t  4 : 4 2  pm.
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"C3SB 3 6 6  ( R E S )  R E L A T I N G  T O  P R O T E C T I O N  O F  F O R E S T E D  L A N D

N E G O T I A T I O N S  W I T H : D . N . R .  ( B I L L  S P O N S O R E D  B Y  G O V E R N O R )

A L A S K A  M U N I C I P A L  L E A G U E  

F I R E  C H I E F S  A S S O C I A T I O N  

F E A T U R E S :  1. C L A R I F I E S  T H A T  S T A T E  N E E D  N O T  P R O T E C T  A L L  L A N D  IN

S T A T E  B U T  O N L Y  L A N D  T H A T  IS O W N E D  P R I V A T E L Y ,  BY 

T H E  S T A T E ,  O R  BY A M U N I C I P A L I T Y .

2. P R O T E C T I O N  P R O V I D E D  B Y  S T A T E  IS T O  B E  C O M M E N S U R A T E  W I T H  

T H E  V A L U E  O F  T H E  R E S O U R C E S  A T  R I S K .

3. R E M O V E S  T H E  L I M I T A T I O N  O N  T H E  N U M B E R  O F  M A N H O U R S

O F  E M E R G E N C Y  F I R E F I G H T I N G  S E R V I C E  T H A T  D N R  M A Y  U S E  Y E A R L Y .

C H A N G E  F R O M  O R I G I N A L :  O R I G I N A L  B I L L  W O U L D  H A V E  T R A N S F E R R E D  F I R E

S U P P R E S S I O N  R E S P O N S I B I L I T Y  F R O M  S T A T E  T O  M U N I C I P A L I T Y ,

O P P O S E D  BY M U N I C I P A L  L E A G U E  ( C O N C E R N E D  A B O U T  M U N I C I P A L I T I E S ’ 

C A P A B I L I T I E S  A N D  T H E  C O S T S  A N D  L I A B I L I T Y  T H E Y  W O U L D  I N C U R ) .

N O T E S :

C U R R E N T  L I M I T A T I O N  IS  3 0 , 0 0 0  M A N - H O U R S  P E R  Y E A R .  T H I S  IS E Q U I V A L E N T  

T O  8 D A Y S  O F  A F U L L  F I R E  F O R C E .  T H E  R O S I E  CR'E-EK F I R E  IN F A I R B A N K S  

( S P R I N G  1 9 8 3 )  T O T A L E D  O V E R  3 0 , 0 0 0  M A N - H O U R S .

P R O T E C T I O N  C A T E G O R I E S  W H I C H  H A V E  B E E N  C A T E G O R I Z E D  B Y  L A N D  U S E  C O U N C I L :  

j. C R I T I C A L  ( I N V O L V I N G  L I F E  A N D  P R O P E R T Y )

2. H I G H  V J A L U E  ( V A L U A B L E  N A T U R A L  R E S O U R C E S  - T I M B E R ,  W I L D L I F E )
3. M O D I F I E D  S U P P R E S S I O N  ( R E S O U R C E  V A L U E  D O E S N ' T  M E R I T  C O N S I D E R A B L E  

C O M M I T M E N T )

4. L I M I T E D  S U P P R E S S I O N  ( " L E T  B U R N " ,  M O N I T O R E D )



TO:

FROM:

B E T T Y E

S A N D R A

SB 3 6 6 ,  P R O T E C T I O N  OF 

F O R E S T E D  L A N D

M a r c h  5, 1 9 8 4

1. F I R E  P R O T E C T I O N  P R O V I D E D  BY S T A T E  C O M M E N S U R A T E  W I T H  V A L U E  OF 

R E S O U R C E S  A T  R I S K  - B A S E D  O N  C A T E G O R I E S  D E V E L O P E D  B Y  A L A S K A  L A N D  

U S E  C O U N C I L  ( C R I T I C A L ,  H I G H  V A L U E ,  M O D I F I E D  S U P P R E S S I O N ,  L I M I T E D  

S U P P R E S S I O N ) .

2. P R I M A R Y  R E S P O N S I B I L I T Y  F O R  F I R E  P R O T E C T I O N  W I T H I N  T A X - S U P P O R T E D  

F I R E  S E R V I C E  A R E A  R E S T S  W I T H  M U N I C I P A L I T Y . ( M U T U A L  A I D  A G R E E M E N T S )

F A I R B A N K S  N. S T A R  B O R O U G H  A C C E P T S  T H I S .  ( P E R  M U T U A L  A I D  

A G R E E M E N T  D E V E L O P E D  W I T H  S T A T E . )

M A T - S U  B O R O U G H  W A N T S  P A G E  1, L I N E  1 3  T O  R E A D  I N I T I A L , N O T  P R I M A R Y .

A L S O  W A N T S  M U N I C I P A L  R E S P O N S I B I L I T Y  O N L Y  I N  A R E A S  

S E R V E D  B Y  A  M A I N T A I N E D  R O A D  S Y S T E M .  ( P A G E  1, L I N E  15)

B O A R D  O F  F O R E S T R Y  W A N T S  F I R E  P R O T E C T I O N  R E S P O N S I B I L I T Y  T O  S T A Y  

W I T H  S T A T E , A N D  F O R  P R O T E C T I O N  T O  B E  " C O M M E N S U R A T E  W I T H  V A L U E  
O F  R E S O U R C E S  A T  R I S K "  O N L Y  IF A P P R O V E D  F I R E  M A N A G E M E N T  P L A N  F O R  

T'L T H A T  A R E A .

Q U E S T I O N S :

1. F O R  W H I C H  M U N I C I P A L I T I E S  H A V E  M U T U A L  A I D  A G R E E M E N T S  B E  M A D E ?

2. W H A T  IS F I S C A L  I M P A C T  O F  T H I S  B I L L  O N  M U N I C I P A L I T Y ?  ( Z E R O  F O R  S T A T E )

5£§ $ A T  W H A T  P O I N T  O N C E  A M U N I C I P A L I T Y  D E T E R M I N E S  T H A T  T H E Y  N E E D  S T A T E
clahfttaH&w A S S I S T A N C E  W I L L  T H E  S T A T E  C O M E  IN T O  H E L P ?
iW bill.

4. T H E  B I L L  A M E N D S  C U R R E N T  S T A T U T E  T O  S A Y  S T A T E  IS R E S P O N S I B L E  F O R
F I R E  P R O T E C T I O N  O N  S T A T E ,  M U N I C I P A L ,  A N D  P R I V A T E  L A N D ,  N O T  " A L L  

L A N D  IN T H E  S T A T E "  A S  IT C U R R E N T L Y  R E A D S .  H O W  W I L L  T H I S  A F F E C T  

T H E  C U R R E N T  F E D E R A L / S T A T E  C O O P E R A T I V E  F I R E  P R O T E C T I O N  A G R E E M E N T S ?
( T H R O U G H  W H I C H  S T A T E  IS R E S P O N S I B L E  F O R  C E R T A I N  F E D E R A L  L A N D S  

A N D  V I C E  V E R S A ,  F O R  T H E  S A K E  OF C O N V E N I E N C E . )
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105 MUNICIPAL WAY, SUITE 301 
JUNEAU, ALASKA 09801

M a r c h  5, 1984

To: S e n a t e  R e s o u r c e s  C o m m i t t e e

From: G i n n y  C h i t w o o d

Re: SB  366 - F i r e  P r o t e c t i o n  of  F o r e s t e d  Land

T h e  A l a s k a  M u n i c i p a l  L e a g u e  o p p o s e s  s h i f t i n g  the r e s p o n s i b i l i t y  for 

fi gh t i n g  forest fires on state l a n d  to m u n i c i p a l i t i e s  b e c a u s e  the state 

w o u l d  be m a n d a t i n g  a d d i t i o n a l  c ost s to m u n i c i p a l i t i e s  w i t h o u t  c o m p e n­

sa t i n g  funding. It m i g h t  b e  reasonable, ho wever, if m u n i c i p a l i t i e s  were 

able to tax  th e s ta te  land in o r d e r  to p r o v i d e  fire p r o t e c t i o n  service.

In addition, this p r o p o s e d  shift in r e s p o n s i b i l i t y  w o u l d  c re a t e  a n o t h e r  

i ne quity in s e rv ic e d e l i v e r y  t h r o u g h o u t  the state. T h o s e  a re as  that  are 

w i l l i n g  to o r g a n i z e  w o u l d  b e  p e n a l i z e d  w i t h  an e x tr a buraen, w h i l e  the 

o t h e r  a r e a s  w o u l d  c o n t i n u e  to be tak en  care of by  the state.

W e  urg e yo u to d e l e t e  lines 13 t h ro ug h 20 on p a g e  1 or to add a s e c t i o n  

a u t h o r i z i n g  the a s s e s s m e n t  of state land for fire p r o t e c t i o n  services.

MUNICIPAL
TELEPHONES 

(907) 580-1325 
(907) 586-6526-

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



SENATE BILL #366

SUMMARY

Revision of the basic wildland fire protection statutes (AS 41.15.010 and
41.15.030) is needed for the following reasons:

1. Fire Protection Shcsuld. be Commensurate with Values at R i s k .

The proposed wording in SB #366 will provide some flexibility to the 

Department of Natural Resources to provide fire protection based on 

the resource values on the land. This flexibility can result in lever 
fire cost and less damage to the land fr^ra fire suppression action: .

2. The Man-hour Limitation on Emergency Fire Fighting Personnel ire is 

Not Applicable Under Current Conditions.

The Department of Natural Resources cannot adequately suppress the 

fires occurring on our expanded land base using only the 30,000 

man-hours permitted by AS 41.15.030. This limitation should be 
removed.

3. Primary Responsibility for Suppressing Fires on Forested Land within 
Tax-supported Fire Service Areas should be with Local Government.

Fire Service areas, supported by a tax, should be responsible for 

fires occurring on forested land within their capability to attack and 

suppress them. It is the Department of Natural Resources position 

that these in-place fire departments have the capability to attack 

roadside fires with the equipment they have on-hand. Therefore, if 

the service areas were clearly responsible to take action on these 

fires, the Department of Natural Resources will not have to increase 

it's fire fighting forces to assure an adequate protection level is 

maintained. DNR would provide any support and attack requirements 

that are beyond the capability of the service areas fire department.
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A. ;siii:ic command o r any w i l d !  i n '  when:

7.

a .  r*l«(| iC-S!.Od !)V r SA 0 <  fi i:i-Ch.Ji fJO.

The- .’.mount o f  vi-st.o erjuipment d i c t a t e s  the need fo r  S U t o  management 
o f  s a id  equipment.

Provide the PSA w i t h  the in f o l i a t i o n  needed so f i l l  out  the S t a t e  f i r e  
re n o r t  fo r  any f i r e  w i t h i n  the PSA in which the S tat e  was in  attendance, 
and the r'SA was s e t .

W.'.ivo a 1 i c : a i i  is• ! .  ti e dare;an for  anv l o s s ,  do:.'ano, dear/: or i n j u r y  
connected w i t h  f  o per-'or •. nee o f  I r i s  “ utual  Aid Agreement.

Atn n::ALLV. l e t  n r •;
i t her p a r t y 1 ■. init: ; 

:j fulfill m e  pub I it

i'.fj w i t i i i i :  t h i s  agreement 

iv e  to a* far  I: f in. 's  q u i cl . lv  
cl. i t ions fo r  uropertvr. .• •

e cor.trued as to r e s t r i c t  
and a<;ar essively  in order 
an:! resource p r o t e c t i o n .

"ddSTPP.
'•>!..»' u: i\ I as ha 
d i v i s i o n  o f  Per

1 7'

a t :



Under the authority of art. Ill, sec. 18, of the Alaska 

Constitution, I am transmitting a bill relating to the 

protection of forested land. This bill clarifies the ex­

tent of the state's duty to protect forested land, and 

removes the limitation on the number of man-hours of emer­

gency fire-fighting service that the Department of Natural 

Resources may use each year.

AS 41.15.010 currently provides that "[i]t is the intent 

of AS 41.15.010 -- 41.15.170 to provi.de protection for the
f

timber resources and watersheds on all land in the state." 

The bill first clarifies that the, protection provided by 

the state is to be commensurate with the value of the re­

sources at risk. Tho state is not obligated to provide 

more protection to forested land than is reasonable, based 

on the value of the resources at risk.

This bill next clarifies that the state need not protect 

all forested land located within the state, but only state 

land (as defined in AS 38.05.365(16)) or land owned pri­

vately or by a municipality. The U.S. Departments of Ag­

riculture, Interior, and Defense are obligated to protect 

federal land located within the state, and there is no 

reason for the state to provide duplicate protection.

This bill also clarifies that the primary responsibility



for suppressing fires on forested land located within a 

tax-supported fire service area rests with the municipal­

ity in which that service area is located. The state's 

duty with regard to fires in these areas is to provide 

assistance to the municipality if the fire exceeds its 

capabilities.

Finally, this bill removes the limitation placed on the 

number of man-hours of emergency fire-fighting service 

that may be used each year by the Department of Natural 

Resources. In an average or worse-than-average year, the
f

state cannot adequately suppress forest fires occurring in 

the areas for which it is responsible using only the

30,000 man-hours permitted by AS 41.15.030.

Sincerely,

Bill Sheffield 
Governor

- 2 -



SENATE BILL #366 

BACKGROUND INFORMATION

A. Wording in AS 41.15.010 is so general that the written intent 
cannot be complied with. Timber resources and watersheds of all 

lands in the State cannot be protected by the State.

1. The State has no authority or responsibility to protect

Federal lands except under agreement with a Federal agency.

2. Many local government agencies assume protection 

responsibility for the lands within their municipality or 

fire service area.

3. Alaska Department of Natural Resources does not have the

built-in capability to protect all the forested lands both

inside and outside municipalities and fire service areas. 

Costs to acquire this capability would amount to many 

millions of dollars (at least $10,000,000 for capital 

improvements and $5,000,000 annual operational costs).

B. Various interpretations of AS 41.15.010 have led some local 

governmental agencies to conclude that the DNR-Division of 

Forestry should be responsible for suppression of all grass, 

brush, or timber fires both inside and outside of municipalities 

and fire service areas.

1. Tax-supported fire service area boundaries are being 

established with thousands of acres of forested land 

included, for which the fire service area or local 

government assumes no fire protection responsibility.

2. Some local tax-supported fire departments are refusing to 

enter into cooperative or mutual aid fire agreements with 

the State because they assume no responsibility for forested 

lands even within their protection boundaries.

3. Duplication of protection responsibility for the same land 

area is occurring with some local fire departments assuming 

responsibility for structures only, and the Division of 

Forestry is required to provide wildland fire protection to 

the same land area.

Such duplication is extremely inefficient if the protection 

job could be accomplished by only one agency.

a. Most local structural fire departments are capable of 
suppressing wildland fires that are accessible by road 

and can be reached by highway type fire equipment.

Problems Resulting from Present Alaska Statute 41.15.010 and

41. 1 5 . 0 3 0 :
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b. The DNR-Division of Forestry does not have the type of 

equipment nor the trained personnel to attack and 

suppress structural fires. They do not, at this time, 

have responsibility for suppression of such fires.

C. Present wildland fire statutes do not address the need to provide

fire protection commensurate with the resource values on the

land.

D. AS 41.15.030 established a limit of 30,000 man-hours each year of 

emergency fire-fighting personnel hire. D NR cannot adequately 

suppress the fires occurring on our expanded land base using only 
the man-hours permitted.

II Anticipated Results of Senate Bill # 3 6 6 ;

A. SB//366 will define the responsibility and relationship of the

local tax-supported fire service area or municipality and the 

State Division of Forestry for wildland fire suppression, both 

inside and outside of fire service areas.

The revised statute follows the simple principle that all fires 

within a protection area should be suppressed by the local fire 

agency unless it is beyond their capability.

Under this principle, structural fires and accessible wildland 

fiies within tax-supported fire service areas or municipalities 

would be suppressed by the local fire agency. Wildland fires 

outside of fire service areas or municipalities and inaccessible 

wildland fires inside fire service areas and municipalities would 

be suppressed by the Alaska DNR-Division of Forestry with 

suppression costs absorbed by Alaska DNR.

The Division of Forestry will also provide mutual aid and back-up 

support to local f:Lre agencies within their fire protection area 

when requested to do so by the local agency.

It is anticipated that most local fire agencies will enter into 

cooperative or mutual aid fire agreements with the Alaska 

DNR-Division of Forestry in order to provide the best fire 

protection possible at the least cost to the State, the 

municipality and the taxpayers.

B. The Alaska DNR-DivLsion of Forestry will have instructions from 

the State Legislature to provide fire protection to State and 

private wildlands oased on the value of the resources on the land 

or the values-at-risk.

These instructions will allow the DNR to take less than full 

suppression action on remote wildland fires that are a natural 

component of the environment and may improve rather than damage 

the resource values of the land.



C. S3366 will remove the limitation placed on the hire of emergency 

fire-fighting personnel. Because of wide fluctuations in the 

severity of fire seasons and the need for emergency fire-fighter 

hire, it is impossible to set a usable limit on this element that 

will fit all fire seasons. This 30,000 man-hour limitation was 

imposed at a time when DNR only protected less than 30 million 

acres. Currently the protection area exceeds 67 million and will 

increase to nearly 137 million acres in 1985.

T h e r e  are o th er li m i t a t i o n s  built into the use of the fire s u p p r e s s i o n  fund 

that w i l l  pr o t e c t  the in t e g r i t y  of this fund.



REVISED F IR E  STATUTE IMPACT OH TAX SUPPORTED F IR E  DEPARTMENTS

FIR E  DEPT. CONTACTED

REMARKS OR 

RECOHHENDATIOHS

Anchorage 

(Gi rdwood)

Lakes Fire 

Service Area

Juneau Fire 

Department

North Star 

Department

Nlkiski Fire 

Service Area

CHIEF OR OFFICER 

CONTACTED

Chief Evans Chief Postishek

Chief Judson

Chief Lundfelt Chief Al Willis

TYPE OF DEPT.

Fully Paid 

and
Volunteer

Part Paid Pa id - on cal 1 Part Paid Paid On Call

RESPONSE TO WILDLAND 

FIRES

Yes - both 

inside G outside 

their protection 

area

Yes - Inside 

and Outside 

protection area

Yes - Inside 

Protection Area

Yes - Inside and 

outside Protection 

are?

Yes - Inside and 

Outs ide

COOPERATIVE OR MUTUAL 

AID AGREEMENT WITH 

STATE D.O.F.

Yes No No No Yes

DOES STATE WILDLAND 

FIRE STATUTE NEED TO 

DE REVISED7

Yes Yes Yes Yes Yes

WOULD DEPARTMENT 

BE OPPOSED TO NEW 

STATUTE PROPOSED?
No No No Comment No No

Thinks Dept, 

should he paid 

for protection 

of State Lands

Dept, should be paid 

for protection of 

State Lands



REVISED F IR E  STATUTF IMPACT OH TAX SUPPORTED F IR E  DEPARTMENTS

F IR E  DEPT. CONTACTED
Palmer Fire 

Department

0 i g Lake 

Fire Dept
Soidotna Fire 

Department
Ridgekay Fire 

Service Area
Butte Fire CordovaFire 

Department ' Department

CHIEF OR OFFICER 

CONTACTED

Capt. Dick 

Barret t

Chief Walt 

Enbrce
Chief Al 

Phi 11ips
Chief Greg 

Barkley
Chief

Barnhardt
Chief 

Whetsol 1

TYPE OF DEPT. Paid - On C a l 1 Volunteer Part Paid Part Paid Volunteer Part Paid

RESPONSE TO WILDLAIF 

FIRES

Yes - Inside 

Protect ion Area

No' Yes - Inside and 

Outside Prutcction 

Area

Yes -"inside and 

Outside Protection 

Aj-ca

Yes - Inside 

No. - Outside
Yes - Inside

COOPERATIVE OR HUTUAL 
AID AGREEMENT WITH 

STATE D.O.F.

Yes - In the 

past

No Yes Yes Yes No

OOES STATE WILDLAND 

FIRE STATUTE NEED TO 

BE REVISED?

Yes No Yes
No object ion No Objection

WOULD DEPARTMENT 

BE OPPOSED TO NEW 

STATUTE PROPOSED?

Ho Yes No conflsrnt No comment No No

REMARKS OR 

RECOMMENDATIONS

Response influenced 

by his Job v/l th 
D.O.F.

Happy with 

present statute 

but not followinq 

it.

Needs to see 

new statute 

to decide

Cooper.’t i ve 

Agreements Jv c 

working wclI

Get better 

IntcrpretatIon 

of present 

statute



REVISED FIRE STATUTE IMPACT ON TAX SUPPORTED FIRE DEPARTMENTS

FIRE DEPT. CONTACTED

Norlli Pole 

Fire Dept.

Seldovia Fire 

Department
Valdc.t Fire 

Department
Wrangell Fire 

Department

Homer Fire 

Department

CHIEF OR OFFICER 

CONTACTED

Chief McGr.lv/ Chief Ihrie Ass't. Chief Chief Buncss Ass't. Chief 

P u r c c l 1

TYPE OF DEPT. Part Paid Part Paid Part Paid Part Paid Part Paid

RESPONSE TO WILDLAND 

FIRES

Ye: - Inside and 

outside fire 

protection area

Yes - Yes - Inside and 

outside protection 

area

Yes - inside and 

outside protection area

Yes - Inside and outside 

protection irea

COOPERATIVE OR MUTUAL 

AID AGREEMENT WITH 

LV.TE D.O.F.

Yes No No No Yes

DOES STATE WILDLAND 

FILE STATUTE NEED TO 
BE REVISED?

Yes Yes Yes Yes /es

WOULD DEPARTMENT 

BE OPPOSED TO HEW 

STATUTE PROPOSED?

No No No No No Comment

REMARKS OR 

RECOMMENDATIONS

Revis Ion 

sounds good

Revision might 

actually help 

this Dept.

Revision Is 

needed
Not logical for 

State to gear up 

for fires local 

Depts can handle

fire Service i\: *as rec loving 

tax revenue from wlIdlands 

should have some fire protcctlo 

responsibility for those lands.



REVISED F IR E  STATUTE IMPACT Oil TAX SUPPORTED F IR E  DEPARTMENTS

FIRE DEPT. CONTACTED
Douglas Fire 

Department

Fa i rbanksT i re 

Department

Haines Fire 

Deportment
U of A F i re 

Department
Ketchikan Fire 

Department
Kenai Fire 

Department

CHIEF OR OFFICER 

CONTACTED
Boh Johnson Chief Warren 

TiIman

Dick Jackson 
Paid Fireman

Chief Shcchtcr Chief Fisher Chief Winston

TYPE OF DEPT. Volunteer Part Paid "art Paid Fully Paid Part Paid Part Paid

RESPONSE TO WILDLAND 

FIRES
Yes Little or 

110 Wi Idf 1 re 
response needed

Yes * inside 

Protection area
Yes - inside and 

Outside protect ion
a m

Yes - (r-side and 

outs idc
Yes- Inside and 

outside H/A

COOPERATIVE OR HUTUAL 

AID AGREEMENT WITH 

STATE D.O.F.

No yes No No No

DOES STATE WILDLAND 

FIRE STATUTE HEED TO 

BE REV ISED7

Yes Yes No Comment Yes Yes

WOULD DEPARTMENT 

BE OPPOSED TO NEW 

STATUTE PROPOSED?

No Ho Agreed in 

principle
Ho No

REMARKS CR 

RECOMMENDATIONS
Agrees with 

our efforts 

to revise 

statute

No objection to 

the Intent of 

the n ew statute

Dept, could 

handle the 

wildland fires 

hot City Tathers 

would have to 

agree

Secs need for 

revision to 

present statute 

proposal

Secs no 
problem with 

changing 

statute

No problem wlth 

proposed change
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\ : BILL SHEFFIELD. COVERSOHI• i

vaP AK TM EN ’T KATTaJKAL 21E5MJ1&CES
DIVISION O F  F O R E S T R Y

Pouch 7-005

Anchoraqs, Aliika 99510 

F H O N E :  (9071 276-2653

1111.I.

February 28, 1984

Administrator 

City of

Dear Administrator:

Wc are sending you the attached Senate Sill No. 366 to inform you of this 

proposed legislation and to advise you of the reasons this new language 

change is needed.

The present basic wildland fire statute (‘AS 15.44.010) is so ambiguous and 

all-encompassing that the Alaska Department of Natural Resources Division 

of Forestry cannot comply with the law. Ue cannot provide fire protection 

for the timber resources and watersheds of all lands in the state, which is 

the written intent of the law.

We cannot, for instance, protect all the Federal lands within the State 

because we do not have the authority nor the capability to do so. It is 

also unrealistic and inefficient for the Division of Forestry to protect 

wildlands within urban areas with well-established fire departments. Most 

fire protection agencies have interpreted the intent of the present law to 

mean that the Division of Forestry will provide fire protection to State 

and private wildlands outside of tax-supported fire service areas and 

municipalities. Most of these agencies have been agreeable to entering 

into cooperative or mutual-aid agreements with the Division to assure that 

wildland fires, both inside and outside of fire service areas, are 

suppressed by the agency that can do the job in the quickest and most 

efficient manner at the least cost t J  the taxpayers.

Recent interpretations of this basic wildland fire statute has led a fevr 

agencies to the conclusion that the Division of Forestry should be 

responsible for suppression of all grass, brush or timber tires regardless 

of fire service area boundaries. If one were to carry this interpretation 

to the extreme, the Division would have to respond to a grass-brush fire on 

a residential lot within a tew yards or a well-equipped and manned 

municipal fire department while that department would stand by unless and 

until a structure caught fire. The inefficiency and needless expense to 
the taxpayer in this situation is quite obvious.

The Alaska DNR Division of Forestry recognizes the responsibility it has to 
protect State and private wildlands outside of tax-supported fire service 

areas and those wildlands inside fire service areas that are inaccessible 

to or beyond the capability of the local fire departments. The proposed 

legislation is designed to allow us to operate in that fashion.
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The intent of the pronosed fire statute (SB It266) is to better define the 

wildland fire responsibility inside tax-supported fire service areas and 

municipalities. This new statute wil l  follow the principle that all fires 

should be suppressed by the .local fire agency unless it is beyond their 

capability.

Most wildland fires beyond the capability of the local fire departments 

will be those fires that are not accessible by road and cannot be reached 

by highway type fire equipment. The Division of Forestry will continue to 

suppress these fires as we have in the past when requested to do so by tho 

local fire agency. The local fire officer will make the decision as to 
which fires are beyond his capability.

The Division cf Forestry will also continue to suppress wildland fires on 

State and private lands outside of tax-supported fire service areas and 

will continue to provide backup support to local fire departments Inside 

their service areas when cooperative or mutual aid agreements allc.: for 
such support.

Other chances that are neeacd in the present fire stccutes are included in 

Senate Bill /-366. These changes will allow the Division of Forestry to 

take less than full suppression action on remote lires where little or no 

resource damage will resuit from the fire and will remove a limitation on 

the man-hours of emergency fire finhters hired by the Division. With our 

area c.: fire protection now exceeding 67 million acres, this limitation is 
coo low for even an average fire season.

’..’o would be happy to answer any questions you mignc have concerning this 

proposeu legislation. Please cail Finer third or Jack Wilcock in Anchorage 

at 265-4A65.

S i n c e r e l y ,

John L. Sturgeon 

State Forester

cc: Elmer Hurd

Jack Wilcock 
F-5



17. FIRE MANAGEMENT ALTERNATIVES

The Tanana/Minchumina Fire Management Plan establishes four management op­
tions: Critical Protection, Full Protection, Modified Action, and Limited

Action. Fire suppression alternatives range from immediate and aggressive 

suppression to no attack. As presented, the alternatives set forth general 
standards for selection of the appropriate option by the land manager/owner. 

Further, they provide basic guidance and parameters within which the fire 
suppression organization and land manager/owner make initial strategies and 
tactical decisions. Fire management options selected for the lands in the 
Tanana/Minchumina planning area are shown in Appendix E (in attached map 
p o c ket).

It will be Incumbent upon the land manager/owner to select a fire management 

option based upon an evaluation of local conditions in order to provide guid­
ance to the fire suppression organization. In turn, the fire suppression 
organization is expected to respond to the land manager/owner to the best of 
its capability. Because of rapidly changing land status, the State of Alaska 
and Native corporations chose fire management options on lands which they have 

selected but have not yet been conveyed to them, even though management rests 
with a Department of the Interior agency.

These options are presented under the basic philosophy that they are not "set 

in concrete" when applied to a specific land area in this plan. Rather, the 
application of the options must be clexible and subject to revision as condi­

tions change, such as formulation of specific land use objectives and avail­
ability of new data. This places a burden on managers to maintain continued 
evaluation of ail factors, at least annually, to accomplish plan and individ­

ual land manager/owner management options. The land manager/owner(s) can 
change their selection of a fire management option between September 30 and 
April 1 of any year, but not during the fire season. (Refer to Section I.H., 
Revision, p . 5 .)

A. INTRODUCTION

B. INTENT OF MANAGEMENT OPTIONS

Critical Protection Management Option - This option was specifically created 
to differentiate the protection of human life and inhabited property from 
natural resource protection. The designation of a site (area) with this 
option is left to the discretion of the land manager/owner responsible for 

fire protection for the site. Unquestioned priority over all other fires is 
automatically given to sites (areas) identified in this option.

Full Protection Management Option - Areas assigned this designation vrili 

receive fire protection equivalent to what has been supplied in the past. 
That is, all fires in these areas will receive aggressive initial attack and 

aggressive suppression efforts until the fire is declared out. This option 

was designed for the protection of cultural and historical sites, high re­
source value areas, and those types of things which require wild land fire 

protection but do not involve the protection of human life and habitation.

47


