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© IT thehazardous chemical 1is a mixture wnicnhas not
been tested as a whole:

(1) The chemical and common name(s) of -all ingredients
which have been determined to be health hazards, ano which
comprise 1% or greater of the composition,except that
cnemicals identified as carcinogens under paragraph (d)(4) of
this section shall be listed if the concentrations are 0.1% or
greater; and,

~2) The chemical ano common name(s) of all ingredients
which have been determined to present a physical hazard when
present 1n the mixture;

111/Physical and chemical characteristics of the
hazardous chemical (such a, vapor pressure, flash point);

(iii) The physical hazards of the hazardous chemical,
including the potential for fire, explosion, and reactivity;

(iv) The health hazards of tﬁ? hazardous chemical,
including signs and symptoms of exposure, and any medical
condition:* which are generally recognized as being aggravated
by exposure to the chemical;

(v) The primary route(s) of entry;

(vi) The OSHA permissible exposure limit, ACGIH Threshold
Limit Value, and any other exposure limit used or recotrenended
by tne chemical manufacturer, importer, or employer preparing

the material safety data sheet, where available;
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(vii) Whether the hazardous chemical is listed in the
National Toxicology Program ihTP) Annual Report on Carcinogens
(latest edition) or has been found to be a potential carcinogen
in the Interna>l"onal Agency for Research on Cancer (IARC)
Monographs (latest editions), or by OSHA;

(viii) Any generally applicable precautions for safe
handling and use which are known to the chemical manufacturer,
importer or employer preparing the material safety aata sneet.,
including appropriate hygienic practices, protective measures
d«ring repair and maintenance of contaminated equipment, and
procedures for clean-up df spills and leaks;

(ix) Any generally applicable ccntro. measures which are
known to the chemical manufacturer, importer or employer
preparing the material safety data sheet, such as appropriate
engineering controls, work practices, or personal protective
equipment;

(x) Emergency and first aid procedures;

(xi) The date of preparation of the material safety aata
sheet or the last change to it; and,

(xii) The name, aadress and telephone number of the
chemical manufacturer, importer, employer or other responsible
party preparing or distributing the material safety data sheet,
who can provide additional information on the hazardous

chemical and appropriate emergency procedures, if necessary.



"3) IT no relevant information 1is Tfound for any given
category on the material safety data sheet, the chemical
manufacturer, importer or employer preparing the material
safety data sheet shall mark it to indicate that no applicable
information was found.

(@) where complex mixtures have similar hazards
contents li.e. the chemicai ingredients are essentially the
same, but the specific composition varies from mixture to
mixture;, tne chemical manufacturer, importer or employer may
prepare one material safety data sheet to apply to all of these
similar mixtures.

,5) The chemical manufacturer, i;porter or employer
preparing the material safety data sheet shall ensure that the
information recorded accurately reflects the scientific
evidence wused in making the hazard determination. IT the
chemical manufacturer, importer or employer becomes newly aware
of any significant information regarding the hazards of a
chemical, or ways to protect against the hazards, this new
information shall be aaaea to the material safety oata sneet
within three months, if the chemical is not currently being
prod ced or imported tne chemical manufacturer or importer
shall add the information to the material safety data sheet

before the chemical is introduced into the workplace again.
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©) Chemical manufacturers or importers shall ensure that

distributors and manufacturing purchasers of hazardous
chemicals are-proviaea an appropriate material safety data
sheet with their initial snipment,and with thefirst shipment
after a material safety aata sheet is updated. The chemical
manufacturer or 1importer shall either provide material safety
data sheets with the shippea containers or send them to the
manufacturing purchaser prior to or at the time of the
snipment. If the material safety aatasneet is not proviaea
with the shipment, the manufacturing purchaser shall obtain one
from the chemical manufacturer, 1importer, or distributor as
soon as possible.

(7) Distributors shall ensure that material safety data

sheets, and updated information, are provided to other
distributors and manufacturing purchasers of hazardous
chemicals.

(8 The employer shall maintain copies of the requ.-ed
material safety data sheets for each hazardous chemical in the
workplace, ana snail ensure that they are readily accessible
during each work shift to employees when they are in their work
area (s).

N9) Material safety data sheets may be kept in any form,
including operating procedures, and may be designed to cover

groups of hazardous chemicals in a work area where it may be



more appropriate to -=address the hazards of a process rather
than individual hazardous chemicals. However, the employer
shall ensure that, in all cases the required information ic
provided for each hazardous chemical,.and is reaaily accessible
during each work shift to employees when they are in in their
work area”).

(10) Material safety data sheets shall also be made
readily available, upon request, to designated representatives
ana to the Assistant Secretary, in accordance with tne
requirements of 29 CFR 1910.20 (e). The Director shall aiso be
given access to material safety data sheets in the same manner.

(h) Employee information and training. Employers shall
provide employees with information and training on hazardous
chemicals in their work area at the time of their initial
assignment, and whenever a new hazard is introduced into their
work area.

(1) Information. Employees shall be informed of:

li) The requirements of this section;

lii) Any operations in their work area wiierd hazardous
chemicals arc present; and,

(iii) The [location and availability of the written hazard
communication program, including the vrequired list(s) of
hazardous chemicals, and material safety data sheets required

by this section.
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(2) Training. Employee training shal i include at least:

O) Methods and observations that may be used to detect
tne presence or release of a Hazardous chemical in the work
area (such as monitoring conducted by the employer, continuous
monitoring devices, visuai appearance or odor of hazardous
chemicals when being released, etc.);

Atij The physical and health haéards cf the cnemicais in
the worx. area;

(iii; The measures employees can take to protect
themselves from these hazards, including specific proceuures
the employer has Implemented to protect employees from exposure
to hazardous chemioais, such as appropriate work practices,
emergency procedures, and personal protective equipment to be
used; and,

() The details of the hazard communication program
developed oy the employer, including an explanation of the
labeling system and the material safety data sheet, and how
employees can obtain and use the appropriate hazaru information.

(¢D) Trade secrets. (€)) The chemical manufacturer,
importer or employer may withnold the specific chemicai
Identity, including the chemical name and other specific
identification of a hazardous chemical, from the material
safety data sheet, provided that:

vi) The claim that the information withheld 1is a trade

secret can be supported;
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lii) Information contained in tne material safety data
sheet concerning the properties and effects of the hazardous
chemical is disclosed;

(iii) The material safety data sheet indicates that the
specific chemical identity is being withheld as a trade secret;
and,

(iv) The specific chemical identity is made available to
heaith professionals, in accordance with the appiicaDle
provisions of this paragrapn.

(2) Where a treating physician or nurse determines that a
medical emergency exists and the specific chemical identity of
a hazardous chemical 1is necessary for emergency or Tfirst-aio
treatment, the chemical manufacturer, importer, or employer
shall immediately disclose the specific chemical 1identify of a
trade secret chemical to that treating physician or nurse,
regardless of the existence of a written statement of need or a
confidentiality agreement. The chemical manufacturer,
importer, or employer may require a written statement of need
anu confidentiality agreement,* in accordance with the
provisions of paragraphs (i)(3) ano (4) of this section, as
soon as circumstances permit.

(3 In non-emergency situations, a chemical manufacturer,
importer, or employer shall, upon request, disclose a specific

chemical identity, otherwise permitted to ce withheld under
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paragraph (i)(1) of this section, +to a health professional
(i.e. physician, industrial hygienist, toxicologist, or
epidemiologist) providing medical or other occupational health
services to exposed employee(s) if:

(i) The request is in writing;

(i1) The request describes with reasonaDle aetaii one or
more of the following occcupational health needs for the
information:

A To assess the hazards of the chemicals to which
employees will be exposed;

@) "o conduct or assess sampling of the workplace
atmosphere tc determine employee exposure levels;

© To conduct ore-assignment or periodic medical
surveillance of exposed employees;

(D) To provide medical treatment to exposed employees;

E) Toselect or assess appropriate personal protective
equipment for exposed employees;

@) To design or assess engineering controls or other
protective measures for exposed employees; and,

(G) To conduct studies to determine tne health effects of
exposure.

(iii) The request explains in detail why the disclosure of
the specificchemicat 1iaentity is essential ana that, in lieu

thereof, thedisclosure of the following information would not
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enable the health professional +to provide the occupational
heal* services described in paragraph (ii) of this section:

NA) The properties and effects of the chemical;

N"8) Measures Tfor controlling workers® exposure to tne
chemical;

© Methods of monitoring and analyzing worker exposure to
the chemical; and,

[U) Methoas of diagnosing anu treating harmful exposures
to the chemicai;

(iv) The request includes a description of the procedures
to be used to maintain the confidentiality of the disclosed
information; ana,

W) The health professional, and the employer or
contractor of the health professional®s services (i.e.,
downstream  employer, labor organization, or individual
employer), agree 1in a written confidentiality agreement that
tne health professional will not wuse the trade secret
information for any purposeother than the health neeci(s)
asserted ana agree not to release the information under any
circumstances other than to O0SHA, as proviaed in paragraph
(i)(6) of this section, except as authorized by the terms of
the agreement or by the chemical manufacturer, importer, or

employer.
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(4 The confidentiality agreement authorized by paragrarl®
0)(3)(iv) of this section:

(i) May restrict the use of the information to the he =
purposes indicated in the written statement of need;

(i) May provide for appropriate legal remedies in the
event of a breech of the agreement, including stipulation of a
reasonable pre-estimdee of likely damages; and,

(iii; May not inciuue requirements Tfor tneposting of a
penalty bona.

(5) Nothing in this standard is meant to preclude the
parties from pursuing non-contractual remeaies to the extents
permitted by law.

(6) ITf the health professional receiving the trade secret
information decides that there 1is a need to disclose it to
OSHA, the chemical manufacturer, Importer, or employer who
providedthe 1information shail be informed by the health
professional prior to, or at the same time as, such disclosure.

() If the chemical manufacturer, 1importer, or employer
denies a written request for disclosure of a specific chemical
identity, the denial must:

) Be provided to the health professional within thirty
days of the request;

(il1) Be in writings
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(i) Include evidence to support the ciaim that the
specific chemical identity is a trade secret;

(iv) State tne specific reasons why the request 1is oeing
aenied; and,

W) Explain in detail how alternative information may
satisfy the specific medical or occupational health need
without revealing the specific chemical idenf"ty.

(8) The health professi, "al whose request for information
is denied under paragraph (i)(3) of this section may refer the
request and the written denial of the request to uSHA for
consideration.

(9) When a hea"th professional refers the aenial to OSHA
under paragraph (i)(S/ of this section, OSHA shall consiuer the
evidence to determine if:

(i) The chemical manufacturer, importer, or employer has
supported the claim that the specific chemical identity is a
trade secret;

(ii) The health professional has supported the claim that
there is a medicai or occupational health oeed for the
information; and,

(iii) The health professional has demonstrated adequate
means to protect the confidentiality.

(10) (i) If OSHA determines that the specific chemical

identity requested under paragraph (i)<3) of this section 1is
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not a bona fide traae secret, or that it is a trade secret but
the requesting health professional has a legitimate medical or

occupational neaith need for the information," has executed a
written confidentiality agreement, and has shown adequate means
to protect the confidentiality of tne information, the chemical
manufacturer, importer, or employer will be subject to citation
by OSHA,

i) If a chemical manufacturer, importer, or employer
demonstrates to OSHA that tne execution or a confiuenciality
agreement would not provide sufficient protection against the
potential harm from the unauthorized wuisclosure of a trade
secret specific chemical identity, the Assistant Secretary may
issue such orders or impose such additional [limitations or
conditions upon the disclosure of the requested chemical
information as may be appropriate to assure that the
occupational health services are provided without an undue risk
of harm to the chemical manufacturer, importer, or employer.

(1) If, following the issuance of a citation and
protective orders, the chemical manufacturer, importer, or
employer continues to withhold the information, the .natter is
referrable to the Occupational Safety and Health Review
Commission fur enforcement of the citation. In accordance with

Commission rules, the Administrative Law Judge may review the

any



citation ana supporting documentation in camera or issue

appropriate protective orders.

(12) Notwithstanding the existence of a trade secret

claim, a chemical manufacturer, importer, or employer shall,
upon request, disclose to the Assistant Secretary any
information  which tnis section requ res the chemical
manufacturer, 1importer, or employer to make available. Where
there 1is a traae secret ciaim, such ciaim snail o0e inaGe no
iater than at tne time the information 1is proviaed to the
Assistant Secretary so that suitaDie aetenmnations of traue
secret status can be made and the necessary protections can be
implemented.

"13) Nothing 1in this paragraph shall be construed as
requiring the disclosure under any circumstances of process or
percentage of mixture inform,.tion which is trade secret.

(J) Effective dates. Employers shall be in compliance
with this section within the following time periods:

1> Chemical manufacturers and importers snail laocel

containers of hazardous chemicals leaving their workplaces, and.

provlae material safety data sheets with initial snipments
by Nbvraber , 1985.
@) Distributors shall be 1n compliance wltn

p. nvisions of this section anplicable to them by November

all

1985.



(2) Employers shall be in compliance with ait provisions
of this section by May , 1986, . including

initial training for ali current employees.

APPENDIX A, HEALTH HAZARD DEFINITIONS (Manoatot,)

Although safety hazaras relatec to tne physical
characteristics of a chemical can be objectively uefinLd Iir.
terms of testing vrequirements (e.g. fiammability;, health
hazard definitions are less precise and more subjective.
Health hazaras may cause measuraDie changes in tne ouuy--sucn
as aecreased pulmonary function. These changes are generally
indicated by tne occurrence of signs and symptoms in the
exposed employees - such as shortness of breath, a
non-measuraoie, subjective feeling. Employees exposed to such
hazards must be apprised of both the change 1n body function
and the signs and symptoms that may occur to signal that change.

The determination of occupational health hazards is
complicated oy the fact that many of the effects or signs and
symptoms occur commanly in non-occupationally exposed
populations, so that effects of exposure are difficult to
separate from normally occurring Illnesses. Occasionally, a
substance causes an effect that 1is rarely seen in the

population at large, such as angiosarcomas caused by vinyl



chloride exposure, thus making it easier to ascertain that the
occupational exposure was the primary causative factor. More
often, however, the effects are common, such .as lung cancer.
The situation 1is furtner complicated by the fact tnat most
chemicals have not been adequately tested to determine their
health hazard potential, and data do not exist to substantiate
these effects.

There have Deen many attempts to categorize effects and to
define tnem in various ways. Generally, the terms "acute" and
“chronic" are used to delineate between effects on the basis of
severity or duration. "Acute" effects usually occur rapidly as
a result of short-term exposures, ano are of short duration.
"Chronic" effects generally occur as a result of long-term
exposure, and are of long duration.

The acute effects referred to most frequently are those
defined by the American National Standards Institute (ANSI)
standard for Precautionary Labeling of Hazardous Industrial
Chemicals (2129.1-1982) - irritation, corrosivity,
sensitization arid lethal dose. Although these are important
health effects, they do not adequately cover the considerable
range of acute effects which may occur as a result of
occupational exposure, such as, for example, narcosis.

Similarly, the term chronic effect is often used to cover

only carcinogenicity, teratogenicity, and mutagenicity. These
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effects are obviously a concern in the workplace, .ut again, do
not adequately cover the area of chronic effects, excluding,
for example, blood dyscrasias (such as anemia), chronic
bronchitis and liver atropny.

The goal of defining precisely, in measurable terms, every
possible health effect that may occur in the workplace as a
result of chemical exposures cannot realistically be
accomplishea. This does not negate tne reed for employees to
De informed of such effects and protected from tnem.

Appendix o, which 1is also mandatory, outlines the
principles and procedures of hazard assessment.

For purposes of this section, any chemicals wnicn meet any
of the following definitions, as determined by the criteria set
forth in Appendix B are .<ealth hazards:

1. Carcinogen: A chemical Is considered to be a

carcinogen if:

(@ It has been evaluated by the International Agency for
Rer~rch on Cancer (IARC), and found to be a carcinogen or
potential carcinogen; or

(b) It 1s listed as a carcinogen or potential carcinogen
in the Annual Report on Carcinogens published by the National
Toxicology Program (NTP) (latest edition); or,

(c) It is regulated by OSHA as a carcinogen.
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2. Corrosive: A chemical that causes visible destruction
of, or irreversible alterations in, living tissue by chemical
action at the site of -contact. For exampie, a cnemicai 1is
considered to be corrosive if, when tested on the intact skin
of albino rabbits by the method described by the U.S.
Department of Transportation in Appendix A to 43 CFR Part 173,
it destroys or changes irreversibly the structure of the tissue
at the site of contact following an exposure period of four
hours. This term shall not refer to action on inanimate
surfaces.

3. Highly toxic: A chemical falling within any of the
following categories:

(@ A chemical that has a median lethal dose (UD5q) of
50 milligrams or less per kilogramof body weight when
administered orallyto albino rats weighingbetween 200 and 300
grams each.

(b) A chemical that has a median lethal dose (LD5Q) of
200 milligrams or less per kilogram of body weight when
administered by continuous contact for 24 hours (or less if
deatn occurs within 24 hours) with the bare skin of albino
rabbits weighing between two and three kilograms each.

©) A chemical that hasa median lethal concentration
(LC5Q) 1in air of 200 parts per million by volume or less of

gas or vapor, or 2 milligrams per liter or less of mist, fume,
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or dust, when administered by continuous inhalation for one
hour (or less if death occurs within cne hour; to aibino rats
weighing between 200 and 300 grams each.

4. Irritant: A chemical, which 1is not corrosive, but
which cause* a reversible inflammatory effect on living tissue
by chemical action at the.site of contact. A chemical 1is a
skin irritant if, when tested on the intact skin of albino
rabbits by the methoas of 16 CFR 1500.41 for four hours
exposure or by other appropriate techniques, it results in an
enpirical score of five or more. A chemical 1is an eye irritant
if ;0 determined under the procedure listed in 16 CFR 1500.42
or ether appropriate techniques.

5. Sensitizer: A chemical that causes a substantial
proportion of exposed people or animals to develop an allergic
reaction in normal tissue after vrepeated exposure to the
chemical.

6. Toxic. A chemical falling within any of the following
categories:

(aJ A chemical that has a median lethal dose (L0"q) of

more than 50 milligrams per kilogram but not more than
500 milligrams per kilogram of body weight when
administered oraiiy to aibino rats weighing betwaen

200 and 300 grams each.



(b) A chemical that has a median Ilethal dose (LO-q) of
more than 200 milligrams per Kkilogram but not more
than 1,000 milligrams per kilogram of body weight when
administered by continuous contact for 24 hours (or
less if death occurs within 24 hours) with the bare
skin of aibino rabbits weigning between two and three
kilograms each.

(c) A chemical that has a median lethal concentration VLC
50 in air of more than 200 parts per million out not
more than 2,000 parts per million by volume of gas or
vapor, or more than two milligrams per liter but not
more than 20 milligrams per liter- of mist, fume, or
dust, when administered by continuous inhalation for
one hour (or less 1f death occurs within one hour) to
albino rats weighing between 200 and 300 grams each.

7. Target organ effects.

The following 1is a target organ categorization of effects
which may occur, including examples of signs and symptoms and
chemicals which have been found to cause such effects. These
examples are presented to illustrate the range and diversity of
effects and hazards found in the workplace, and the broad scope
employers must consider in this area, but are not intended to

be all-inclusive.
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Hepatotoxins:
Signs & Symptoms:
Chem.cais:
Nephrotoxins:
Signs & Symptoms:
Chemicals:

iieurotoxins:
Signs & Symptoms

Chemicals:

Agents which act on
the blood or hemato—
poietic system:

Signs it Symptoms:

Chemicals:

Agents which damage
the 1iung:

Signs & Symptoms:

Chemicals:

Reproductive toxins:

Signs It Symptoms:
Chemicals:

Cutaneous hazards:

Chemicals which produce liver uamage
Jaundice; liver enlargement

Carbon tetracniorlcie; nitrosainines
Chemicals which produce kidney damage
Edema; proteinuria

Halogenated hydrocarbons; uranium

Chemicals which produce their primary
toxic effects on the nervous system

Narcosis; behavioral
in motor functions

changes; uecrease

Mercury; carbon aisuifide

Decrease hemoglobin function; deprive
the body tissues of oxygen

Cyanosis; loss of consciousness -
Carbon monoxide; cyanides

Chemicals which irritate or damage the
pulmonary tissue

Cough; tightness in chest; shortness of
breath

Silica; asbestos

Chemicals which affect the reproductive
capabilities including cnromosomal
damage  (mutations) ana effects on
fetuses (teratogenesis)

Birth defects; sterility

Lead; DBCP

Chemicals which affect the dermal layer
of the body



Signs & Symptoms: Defatting of the skin; rashes
irritation

Chemicals: Ketones; chlorinated compounds
h. Eye hazards: Chemicals which affect the eye
visual capacity
Signs & Symptoms: Conjunctivitis; corneal damage
Chemicals: Organic solvents; acids

APPENDIX 6, HAZARD DETERMINATION (Mandatory)

The quality of ahazard communication program 1is “largely
dependent upon the adequacy and accuracy of tiie hazard
determination. The hazard determination, requirement of this
standard is performance-oriented. Chemical manufacturers,
importe. s, and employers evaluating chemicals are not required
to follow any specific methods for determining hazards, but
they must be able to demonstrate that they have adequately
ascertained the hazards of the chemicals produced or imported
in accordance with the criteria set forth in this Appendix.

Hazard evaluation 1is a process which relies heavily on the
professional judgment of the evaluator, particularly in the
area of chronic hazards, the performance-orieritation of the
hazard determination does not"diminish the duty of the chemical - -
manufacturer, importer or employer to conduct a thorough
evaluation, examining all relevant data and producing a
scientifically defensible evaluation. For purposes of this
standard, the following criteria shall be used in making hazaru

determinations that meet the requirements of this standard.



1. Carcinogenicity: As described inparagraph (d)(4) and
Appendix A of this section, a determination by the National
Toxicology Program, the International Agency for Researcn on
Cancer, or OSHA that a chemical 1is a carcinogen, or potential
carcinogen will be considered conclusive evidence for purposes
of this section.

2. Human data: Where available, epidemiological studies
ana case reports of adverse healtn® effects snali oe considered
in the evaluation.

3. Animal aata: Human evidence of health effects in
exposed populations is generally not available for tne majority
of chemicals produced orused in the workplace. Therefore, the
available resuits of  toxicological testing in animal
populations shall be used to predict the health effects that
may be experienced byexposed workers. In particular, the
definitions of certain acute hazaras refer to specific animal
testing results (see Appenaix A).

4. Adequacy and reporting of data. The results of any
studies wnich are aesigneo and conducteo according to
estaolished scientific principles, and which report
statistically significant conclusions regarding the health
effects of a chemical, shall be a sufficient basis for a hazard

determination and reported on any material safety data sheet.
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The chemical manufacturer, importer, or employer may also
report the results of other scientifically valid studies which
tend to refute the findings of hazard.

APPENDIX C, INFORMATION SOURCES (Advisory)

The following is a list of available data sources which the
chemical manufacturer, importer, or employer may wish to
consult to evaluate the hazards of chemicals they produce or

import:

— Any information in their own company files such as toxicity
testing results or illness experience of company employees.

— Any information obtained from the supplier of the chemical,
such as material safety data sheets or product safety bulletin®s.
— Any pertinent information obtained from the following
source list (latest editions should be used):

Condensed Chemical Dictionary
Van Nostrand Reinhola Co.
135 West 50th Street
New York, NY 10020

The Merck Index: An Encyclopedia of Chemicals and Drugs
Merck ano Company, Inc.
126 E. Lincoln Avenue
Rahway, NJ 07065

IARC Monographs on the Evaluation of the Carcinogenic Risk
of Chemicals to Man
Geneva: World Health Organization
International Agency for Research on Cancer, 1972-1977
(Multivolume work)
49 Sheridan Street
Albany, New York
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Industrial Hygiene ana Toxicology, oy F.A. Patty
3onn Wiley & Sons, inc.
New York, NY
(Five volumes)

Clinicai Toxicology of Commercial Products
Gleason, Gosselin and Hoage

Casarett and DouM®"s

Toxicology; The Basic Science of Poisons,
Uouii, Klaassen, ano amour
Macmillan Publishing Co., Inc.
New York, NY

Industrial Toxicology, by Alice Hamilton andHarriet L.
haroy

Puolishing Sciences Group, Inc.

Acton, HA

Toxicology of the Eye» by W. Morton Grant
Charles C. Thomas
301-327 East Lawrence Avenue
Springfield, IL

Recognition of Health Hazards in Industry
Wi iham A. burgess
John Wilpy and Sons
605 Thiru Avenue
New York, Ny 1Q158

Chemical Hazards of the Workplace
Nick H. Proctor and James P. Hughes
J.P. Lipincott Company
o Winchester Terrace
New York, NY 10022

Hanobook of Chemistry and Physics
Chemical Rubber Company
18901 Craii.iood Parkway
Cleveland, OH <H128

Threshold Limit Vilues for Chemical Substances and Physical
Agents in the Workroom Environment with Intenoeo Changes
A/nencan Conference of Gover imental Industrial
Hygienists
6500 Glenway Avenue, 8ldg. 0-5
Cincinnati, OH 45211
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NOTE: the following documents are on sale by the
tenaent of Documents, U.S.  Government Printing
Washington, 0.C. 20402

Occupational Health Guidelines
NIOSH/0SHA INIQSH Pub. No. 81-123)

NIQSH/QSHA Pocket Guide to Chemical Hazards
NIOSH Pud. No. 78-210

Registry of Toxic Effects of Chemical Substances
U.S. Department of Health ano Human Services
Public Health Service
Center for Oisease Control

Superin-
Office,

National Institute for Occupational Safety ana Health

(NIOSH Pub. No. 80-102)

The Inaustrial Environment - Its Evaluation and Control

U.S. Department of Health ana Human Services
Public Health Service
Center for Disease Control

National Institute for Occupational Safety and Health

(NIOSH Pub. No. 74-117)

Miscellaneous Documents - National |Institute for Occupational

Safety ana Heaith

1. Criteria for a recommenaeu standard
Occupational Exposure to ™

2. Special Hazard Reviews
3. Occupational Hazard Assessment
4. Current Intelligence Bulletins
BIBLIOGRAPHIC DATA BASES
Service Provider File Name

Bibliographic Retrieval Services (BRS) AGRICOLA

Corporation Park, Bldg. 702 BIOSIS PREVIEWS
Scotia, New York 12302 CA CONDENSATES

CA SEARCH

DRUG INFORMATION

MEDLARS
MEDQC
NTIS

POLLUTION ABSTRACTS
SCIENCE CITATION INDEX

SSIC.
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Lockheed - DIALOG
Lockheed Missiles D Space Company,

P.0. Box 44481

San Francisco, CA 94)44

SUC - ORBIT

SDC Search Service

Department No. 2230
Pasadena, CA 91051

Chemical Information System (CIS)
Chemical Information Systems, Inc.
7215 Yorke Road

Baltimore, MO 21212

National Library of Medicine

Departmert of Health and
Human Services

Public Health Service

National Institutes of Health

Bethesda, MD 20209
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BIOSIS PREV. 1972-PRESENT
51051S PREV. 1969-71

CA CONDENSATES 1970-71

CA SEARCH 1972-76

CA SEARCH i977-PRESENT
CHEMNAME

CONFERENCE PAPER.". INDEX
FOOD SCIENCE & TECH. ABSTR.
FOODS AOLI6RA

INTL. PHARMACEUTICAL A6STR.
NTIS

POLLUTION ABSTRACTS
SCISEARCH 1978-PRESENT
SCISEARCH 1974-77

SSIE CURRENT RESEARCH

AGRICOLA
810CODES
BI10S1S/8106973
CAS6771/CAS7276
CAS77

CHEMDEX
CONFERENCE
ENVIROLINE
LABORDOC

NTIS

POLLUTION

SSIE

Structure & Nomenclature
Search System

Acute Toxicity (RTECS)

Clinical Toxicology of Commercial
Products

O0il and Hazardous Materials
Technical Assistance Data System

Toxicology Data bank ~TuB;
MEDLINE .-
TOXLINE

CANCERLIT

RTECS
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OSHA ISSUES FINA® HAZARD COMMUNICATION STANDARD

More than 14 million workers in 300,000 manufacturing establishments will
gain greater access to information-on the chemical hazards with which they work
under a new Occupational Safety and Health Administration standard, the Depart—
ment of Labor announced today.

"l believe this is the most significant.regulatory action ever taken by
OSHA," said Assistant Secretary of Labor Thorne G. Auchter, who heads OSHA.
"The hazard communication standard will require that people who work with
hazardous substances are aware of the dangers and are trained to effectively
protect themselves.

"We estimate there may be as many as 575,000 chemical products in American
workplaces, with new chemicals being introduced every day. Workers need to
know which chemicals are hazardous and how to protect themselves against those

hazards. The three components of OSHA®"s hazard communication program - labels
or other signs, material safety data sheets and worker training — will meet this
need.

"This standard represents an approach to regulation designed to respond
to evolving workplace conditions,” Auchter added. "It is an approach endorsed
by mainstream safety and health professionals in government, labor and management.

"It also underscores our commitment in this administration to provide basic,
useful safety and health information directly to the people who need it -- the
working men and women of this country. This standard differs from a proposed
labeling standard issued in the final week of the previous administration in
that it doesn"t rely exclusively on technical information about chemical
substances printed on labels. This standard mandates communication about
workplace hazards between employers and employees. That is a major step toward
improved safety and health."

Auchter noted that this action comes less than three weeks after the Labor
Department published an emergency temporary standard reducing by 75 percent the
permissible exposure limit to cancer-causing asbestos fibers. That standard,
said Auchter, was intended to achieve an immediate reduction of risk to exposed
workers and, like hazard communication, it required comprehensive hazard aware—
ness and safety training for workers.

-more-
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"Awareness is the Tfirst and best step toward improved safety and health;"
Auchter said. He added that a Bureau of Labor Statistics survey showing
significant reductions in workplace injuries and illnesses in 1982 and his own
agency"s fiscal year 1983 data showing increased OSHA consultation and training
efforts and a higher enforcement presence in high hazard industries, indicate
that American workers and employers are rapidly reducing workplace hazards.

"This new hazard communication standard will greatly accelerate that kind of real
progress," Auchter predicted.

Under the standard laoels on containers of hazardous chemicals will provide
an immediate warning to the worker. More detailed information on the chemical
and its hazards, will be available on a material safety data sheet, which the
employer will keep readily accessible. The worker will be trained to interpret
and understand labels and material safety data sheets, and to safely handle
hazardous substances.

The hazard communication program is designed to be a valuable tool for both
employers and employees in implementing or strengthening occupational health
programs, which help reduce occupational illnesses and injuries resulting from
chemical exposures.

The standard will set forth uniform nation?l requirements for hazard
communication. Many states and localities already have in place or are consider—
ing similar statutes. O0OSHA"s standard will preempt these laws in states which do
not have OSHA approved job safety and health plans.

Specifically, by November 25, 1985, OSHA"s hazard communication standard
requires chemical manufacturers and importers to assess the hazards of chemicals
they sell. They are to provide hazard information through warning labels affixed
to all containers of their products and through provision of material safety data
sheets to all employers in manufacturing establishments in Standard Industrial
Classification (SIC) codes 20-39. Labels are to include the identity of the
chemical, hazard warnings and the name and address of the manufacturer, importer
or responsible party. Chemical distributors also must adhere to the labeling
requirements and must ensure that material safety data sheets are provided as

,required. For stationary container, signs, placards, process sheets, batch
tickets, etc., may be used.

By May 27, 1986, manufacturing employers are required to label certain in-
plant containers, to inform workers of hazards within their work areas, to make
material safety data-sheets or comparable written information available to
employees, and to train workers to protect themselves when dealing with specific
chemical hazards. Employers must devo’op written hazard communication programs
outlining their plans to accomplish thc-se objectives.

The standard sets a "floor" of about 600 substances regulated by OSHA or
listed as hazards by the American Conference of Governmental Ino.strial Hygienists
which will automatically be considered hazardous. It also includis criteria for
determining health hazards. The chemical manufacturer will have to evaluate all
its chemicals to determine whether they pose such hazards. In determining
carcinogenicity, the chemical manufacturer/importer must at least treat OSHA-
regulated carcinogens and any substances listed as such by the National Toxicology

-more-



Program or the International Agency For Research on Cancer. Mixtures are
treated differently depending on whether there is data on the mixture or only on
its individual components and on whether there is a physical or a health hazard
involved.

Detailed provisions are included in the standard for protecting bona fide
trade”"secrets, and disclosing necessary information to health professionals
providing occupational health services to exposed employees. In emergencies,
chemical manufacturers and importers must reveal the specific chemical identity
of a hazardous chemical to treating physicians and nurses on request. In non—
emergency situations, health professionals must justify in writing the need for
the specific identity of any chemical a manufacturer or inporter claims is a

trade secret and provide written assurance that confidentiality will be maintained.

The standard authorizes the use of confidentiality agreements to protect
trade secret information. In any case, the chemical manufacturer or importer
must disclose the hazards posed by a chemical regardless of its trade secret
status. The standard gives OSHA access to trade secrets when necessary. It
also specifies the administrative review and enforcement procedures that are in
place to handle disputed trade secret claims.

Initial costs of the standard are expected to be $603,926 million or $43
per employee with annual costs of $158.87 million or $11 per employee--slightly
higher than costs anticipated in the proposal. These costs represent less than
one-quarter of the initial cost of the labelling proposal issued by the previous
Administration and less than 15 percent of the annual costs expected under that
proposal.

Benefits of the hazard communication standard include increased employee
awareness of hazards and increased compliance with protective measures. These
in turn will result in lower incidences of chemically-related injury and illness
on the job. Further, the OSHA standard will reduce the costs involved with
complying with diverse state and local standards.

OSHA originally proposed a chemical labelling standard Jan. 16, 1981. That
proposal was withdrawn Feb. 12, 1981 and a new hazard communication proposal was
"subsequently published in the March 19, 1982 Federal Register. Hearings were
held in June and July 1982 in Washington, Houston, Los Angeles and Detroit.

OSHA plans to develop various means of describing and explaining the
provisions of the final standard to affected parties. The agency is considering
a number of options to accomplish this, including sponsoring seminars as well as
providing written materials. OSHA invites suggestions from interested parties
regarding the most effectve means to ensure the provisions are understood so
that employers may comply with the requirements. Suggestions should be
directed to Jennifer Silk, OSHA Health Standards, Room N-3700, Frances Perkins
Bldg., Third St. and Constitution Ave,, N.W., Washington, D.C. 20210, telephone

(202) 523-7166.

Jurisdictions with their own safety and health plans must adopt a comparable
standard by Mav 25, 1984. These jurisdictions include: Alaska, Ariz., Calif.,
Conn. (covers state and local government employees only), Hawaii, Ind., lowa, Ky. ,

Md., Mich., Minn., Nev., N.M., N.C., Ore., Puerto Rico, S.C. , Tenn. , Utah, Vt. , Va.

Virgin Islands, Wash., Wyo.
-more-
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A jJrochure "Chemical Hazard Identification” which covers major provisions
of the standard is available from OSHA. Interested persons should send a self-
addressed mailing label to Hazard Communication, OSHA Publications, Room N-4101,
Frances Perkins Bldg., Third St. and Constitution Ave., Washington, D.C. 20210.°

OSHA"s hazard communication standard 1is scheduled for publication in the
November 25 Federal Register.

A fact sheet with highlights of f?frffzard communication standard is attached.



HIGHLIGHTS OF OSHA®"S HAZARD COMMUNICATION STANDARD

Purpose
~ To ensure the evaluation of chemicals to determine their hazards.

' To apprise workers in manufacturing industries of the hazards with which
they work.

To preempt state laws covering hazard communication in states without
state OSHA plans; to require OSHA approval for state hazard communication
laws in states operating their own OSHA programs.

Scope

— Covers 1~ mil lion employees in 300,090 manufacturing establishments in
SIC codes 20-39. these industries Include: 2U) hood and Kindred Products;
21) Tobacco Manufacturers; 22) Textile Mill Products; 23) Apparel and Other
Textile Products; 24) Lumber and Wood Products; 25) Furniture and Fixtures;
26) Paper andAllied Products; 27) Printing and Publishing; 28) Chemicals
and Allied Products; 29) Petroleum and Coal Products; 30) Rubber and
Plastic Products; 31) Leather and Leather Products; 32) Stone, Clay and
Glass Products; 33) Primary Metal Industries; 34) Fabricated Metal
Products; 35) Machinery, Except Electrical; 36) Electrical Equipment and
Supplies; 37) Transportation Equipment; 38) Instruments and Related
Products; and 39) Miscellaneous Manufacturing Products.

-- Requires chemical manufacturers and importers to assess hazards, develop
labels and material safety data sheets and forward this information to
manufacturers.

-- Makes manufacturing employers responsible for informing and training
workers about the hazards in their workplaces, retaining warning labels
and making available material safety data sheets supplied with hazardous
products.

-- Exempts chemical laboratories in manufacturing from labeling provisions
of standard, but otherwise provides for limited covera-je of laboratory
employees.

-- Exempts hazardous wastes, wood, tobacco, "article " and potentially
hazardous substances such as drugs, food, »and cosmetics brought into the
workplace for the personal consumption of "employees.

-- Permits the use of labels required by other federal agencies in lieu of
those otherwise required under this standard.

Hazard Determination

«

-- Written hazard evaluation procedures are required.

-- Physical hazards include chemicals which are combustible liquids,
compressed gases, explosive, flammable, organic peroxidesT oxiaizers,
pyrophorics, unstable (reactive), or water-reactive.

-more-
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— Health hazards include chemicals which are carcinogens, toxic or highly
toxic agents, reproductive toxins, irritants, corrosives, sensitizers,
hepatotoxins, nephrotoxins, neurotoxins, agents which act on the
hematopoietic system and agents which damage the lungs, skin, eyes or
mucous membranes. (See Appendix A of the standard.)

Determining health hazards (Appendix B)

1) If one or more positive studies--human and/or animal data--which
are conducted according to accepted scientific principles and have
statistically significant results which show adverse health effects
that may occur as a result of employee exposure, these must be reported.
Negative data believed to be relevant also may be reported.

2) The standard establishes a "floorll of about 600 substances automati—
cally considered health hazards--substances regulated by OSHA and/or
listed by the American Conference of Governmental Industrial Hygienists

in Threshold Limit Values for Chemical Substances and Physical Agents
in the Work Environment.

3) In determining carcinogenicity, chemical manufacturers/importers
are to rely on the National Toxicology Program, the International
Agency for Research on Cancer and OSHA standards.

4) Mixtures are to be evaluated for health hazards on the basis of data
covering them or on the basis of data on any constituent chemical
which comprises 1 percent or more of the mixture. IT a constituent
chemical comprises 0.1 percent or more and 1is a carcinogen, the
mixture must be considered carcinogenic. If a mixture component
represents less than 1 percent but might result in workplace exposures
evceeding OSHA permissible exposure limits or in harm to workers,
this must be reported.

Written Hazard Communication Program

-- To be in writing and to be available to employees, designated representa—
tives, OSHA and NIOSH.

-- To cover container labeling, material safety data sheets and employee
training.

-- To include a list of hazardous chemicals in each work area, describe how
the employer will meet criteria of the standard, explain methods for
communicating hazards to employees involved in nonrcutine tasks and to
those who work in areas where there are unlabeled pipes, explain the
methods used to inform contractors of hazards to which their employees may
be exposed. I

Labels
-- Affixed by manufacturer, importer or distributor to shipped containers.

-more-
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— Include identity (chemical and common nimes), hazard warnings and name
arid address of the manufacturer or responsible party. Must be legible,
and in English. Must not be removed or defaced. May follow format required
by other federal agency or foreign entity such as the European Economic
Community. New labels not necessary if current ones provide required
information.

-- Not conflict with labels required by the Department of Transportation
under the Hazardous Materials Transportation Act.

-- Affixed by employer to other containers used in-plant by employees
except: signs or placards or standard operating procedures, process sheets,
batch tickets, blend tickets, etc. may be used for stationary containers.

— Exempt: pipes and piping systems as well as in-plant containers for
immediate use only of employee who transfers chemicals from labeled
containers.

Material Safety Data Sheets

— Manufacturers, importers and distributors to forward at the time of initial
shipment to an employer.

— Employers required to obtain and maintain MSDS for each hazardous
chemical in their workplace.

— Information must be in English, include identity and chemical and common
names for the hazardous chemical. Mixtures to receive special treatment
(see Hazard Determination above).

— One MSDS may be used for similar mixtures with essentially the same
hazards and contents.

— MSDS must also include information specified on physical and chemical
characteristics of the hazardous chemical; known acute and chronic health
effects arid related information; information on exposure limits and
whether OSHA, the International Agency for Research on Cancer or the
National Toxicology Program consider the chemical a carcinogen; precau—
tionary measures; emergency and fiist aid procedures; date of preparation;
and identification of the party responsible for the MSDS.

-- No blank spaces permitted; spaces should be markedwhen information is not
found or not applicable.

-- New information to be incorporated on MSDS within three months following
the manufacturer®s receipt.of the information. New MSDS to be transmitted
with the next shipment of the chemical to the employer.

— Copies of MSDS or comparable written document to be available in the work—
place to employees, designated employee representatives, OSHA and NIOSH.

more



Employee Information and Training

— To take place upon initial assignment and when new hazards are introduced.

— To include: requirements of the standard; operations in the workplace
where hazardous chemicals are used; location of written hazard communi-
cation program, material safety data sheets, written hazard evaluation
procedures and lists of hazardous chemicals; procedures for determining -
the presence of a hazardous chemical; specific hazards of specific
chemicals in employees™ work area; protective measures employer has
instituted and employees are to follow to protect themselves; how to
read and interpret information on labels and material safety data sheets
and how to get and use the available hazard information.

Trade Secrets

— Manufacturer, 1importer or employer may withhold the specific chemical
identity (chemical name, Chemical Abstracts Services registry number) from
an MSDS if this information constitutes a trade secret; provided information
on the hazardous nature of the chemical is disclosed on the MSDS and if
the MSDS indicates that the specific chemical 1identity is being withheld
because it is a trade secret.

— Trade secret information must be disclosed to OSHA upon request.

-- Trade secret processes and percentage of mixture information are excluded
from disclosure requirements.

m~In emergencies the specific identity must be provided immediately upon
request to a treating physician or nurse.

-= Non-emergency situations

1) The specific chemical 1identity must be made available to health
professionals such as physicians, industrial hygienists, toxicologists
and others providing medical or occupational health services to
exposed employees upon written request.

2) Written requests must describe the medical or occupational health
need such as: to assess the hazards of chemicals to which employees
will be exposed; to conduct or assess sampling of workplace atmosphere
to determine employee exposure levels; to conduct pre-assignment or
periodic medical surveillance of exposed employees; to provide medical
treatment to exposed employees; to select or assess appropriate
personal protective equipment for exposed employees; to design or
assess engineering controls or other protective measures for exposed
employees; to conduct studies to determine the health effects of
exposure.

3) The request must explain why the following types of information
would be insufficient: properties and effects of the chemical;
measures for controlling workers®™ exposure to the chemical; methods
of monitoring and analyzing worker exposure to the chemical; methods
of diagnosing and treating harmful exposure? tothe chemical.

more



-- Confidentiality

1) The request must describe procedures to be used to protect the
confidentiality of the information and include a written agreement
not to use the information for any purpose other than the health
need or to release it except to OSHA and be signed by both the
health professional and the employer or contractor of the health
professional®s services.

2) No penalty bond may be required; however, a liquidated damages
agreement may be required and the parties may pursue non-contractual
remedies to the extent permitted by Ilaw.

3) If the health professional decides to disclose the information to
OSHA, he/she must inform the chemical manufacturer, importer or
employer who provided the information.

-- Denials

1) Denials of health professionals®™ written requests for the specific
identity of a chemical must be in writing within thirty days of the
request and must include evidence to support the claim that the
chemical 1identity is a trade secret, state the specific reasons for
denial and explain in detail how alternative information may suffice.

2) If OSHA determines that the specific chemical identity does not
represent a trade secret, the withholding manufacturer, importer or
employer will be subject to citation. Likewise a citation may result
if the specific chem cal identity is a bona fide trade secret but the
health professional has demonstrated a need to know the identity,
executed a confidentiality agreement and shown adequate means for
protecting the trade secret. Abatement of the citation will most
likely involve divulging the information subject to confidentiality
protections.

3) If the trade secret must be revealed, OSHA may impose additional
limitations or conditions to assure that it is proiected.

— If the employer appeals the citation to the Occupational Safety
and Health Review Commission, the administrative law judge may
decidii to review the matter 1in camera.

Effective Dates

-- November 25, 1985--Chemical manufacturers must complete labeling of
containers shipped downstream and provide material safety data sheets to

manufacturers.

-- May 27, 1986--A11 employers must be in compliance with all provisions of
the standard.



PLEASE NOTEs THE PRECEDING PAGES MERE TREATED
AS A UNIT IN THE ORIGINAL DOCUMENT.
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MEMORANDUM State of Alaska

TO: DATE:

Commissioner Jim Robison July 18, 1984
Department of Labor FLE No.
' 166-010-85
TELEPHONE NO: 276—3550
e Norman C. Gorsuch sueIEeT List of toxic and
Attorney General hazardous substances
under "Right to Know"
By: law (AS 18.60.010-.105)

Paul S. Stahl
Assistant Attorney General

You have asked three questions concerning Alaska®s
"Right to Know™ law (AS 18.60.010-.105).

1) Can the Department publish its list of designated toxic
and hazardous substances pursuant to AS 18.60.030(12)
A/ and AS 18.60.105(a) without going through the

"5 promulgation proceeding in the Administrative Procedure
? . - - <
Act? M_u&ﬁ, HnR/;AIfWJ_C%KA&](LPV S"-bs tn-ncc W

2) Is the list of toxic and hazardous substances required

to be published under AS 18.60.030(12) 1intended to be

Y@ coextensive with the chemicals and substances
identified in AS 18.60. 105(a)? S\<yv 5 LCiHi 1

W\ 3 Does the Department have the authority, under AS 18.60-

.105(9) (A), to promulgate regulations excluding from

t-iv.aM< cA-ra”"c-Ac  its list of toxic and hazardous substances certain
chemicals listed under AS 760.105 (A) and (B)?

In answer to the first question we conclude that the Department
can publish the list of toxic and hazardous substances without
going through the promulgation procedures set out 1in the
Administrative Procedure Act, AS 44.62.010-44.62.650. Regarding
the second question, as the list to be published by the Depart—
ment includes those <chemicals and substances described in
AS 18.60.105(a)(8)(A), B), () and (D) , they are coextensive.

In answer to the third question, the Department does not have the
authority to exclude those substances described under either
AS 18.60.105(a)(8)(A) or (B) from the list of toxic and hazardous
substances.

Your request concerns the effect of the recently
enacted "Right to Know"™ law, AS 18.60.010-.105. AS 18.60. 030(12)
provides, "The Department of Labor shall annually publish a list
of toxic and hazardous substances.™

"Toxic and hazardous substances™ 1is defined in AS 18.60.105(a),
which provides:

02001 AiRw 10//9)
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(8) "toxic or hazardous substance" 1includes
(A) a chemical listed in 29 CFR Part
1910, Subpart Z, Toxic and Hazardous

Substances, "General Industry Standards",
Occupational Safety and Health Adminis—
tration;

(B) a chemical Jlisted 1in "Threshold
Limit Values for Chemical Substances and
Physical Agents in the Work Environment",
American Conference of Governmental
Industrial Hygienists (Latest Edition);

(C) a substance for which an OSHA form
20 or equivalent information 1is required
under OSHA regulations; and

(D) a substancedetermined by the
department, in accordance with the Adminis—
trative Procedure Act (AC 44.62), to be a
health hazard to an employee who 1is exposed
to the substance, including a carcinogen,
reproductive toxin, irritant, corrosive,
sensitizer, hepatotoxin, nephrotoxin,
neurotoxin, agent that acts on the hemato—
poietic system, agent that damages the lungs,
a cutaneous hazard and an eye hazard;

(9) "toxic o1 hazardous substance”™ does not
include

(A) substances that because of their
physical state, volume, or concentration do
not pose a health hazard upon exposure;

(B) substances that are goods, food,
drugs, cosmetics, or tobacco products
intended for personal consumption;

(C) substances in transit;

Your question is whether, 1in publishing this list, the Department
must follow the requirements for promulgating regulations 1in the
Administrative Procedures Act, AS 44.52.010-44.62.650. The term
"regulation™ as defined in AS 44.62.640(a)(2), includes the
following:

"manuals,”™ "policies,” "instructions,”™ "guides to

enforcement,” "interpretive bulletins,” "interpre—
tations,”™ and the like, which have the effect of

rules, orders, regulations or standards of general

application.

The label which is attached to a statement by the Department does
not determine the applicability of the APA. The "list" of toxic
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and hazardous substances could be a regulation if 1t had the
effect of rules, orders, regulations or standards of general
application. Kenail Peninsula Fisherman®s Cooperative Association
v. State, 628 P.2d 897, 905 (Alaska 1981).

The list of toxic and hazardous substances should not
be considered a regulation. The Department is not exercising any
discretion. The 1list is merely a compilation of chemicals and
substances from sources already identified by the legislature.
AS 18.60.105(a)(8)(A), (B) and (C).

The legislature has also empowered the Department to
determine other substances which are hazardous upon exposure.
AS 18.60.105(a)(8)(D). This latter provision explicity requires
that the Department follow the Administrative Procedure Act
("APA™) when making that determination under AS 18.60-
.105(a)(8) (D). While the compilation of the [list from the
sources i1dentified in AS 18.60.105(a)(8)(A), (B) and (C) does not
have to follow the requirements for promulgating regulations of
the APA, the APA must be followed when the Department in exercis—
ing its discretion pursuant to AS 18.60.105(a)(8)(D).

The list mandated by AS 18.60.030(12) will be
coextensive with the provisions of AS 18.60.105(a). Thus, at a
minimum, the [list published by the Department must include
substances or chemicals from the sources identified in
AS 18.60.105(a)(8)(A), (B and (C). Any additional substances
which the Department determines to be hazardous upon exposure
pursuant to AS 18.60.105(a)(8)(D) must also be included on the
list.

In publishing this 1list, however, you cannot exclude
substances the legislature has specifically declared to be
hazardous or toxic. Substances which appear on the list are not
considered to be toxic or hazardous when the substance®s state,
volume or concentration cause that substance not to be a hazard
upon exposure. AS 18.60.105(a)(9)(A). However, under that
circumstance, the substance i1tself would remain on the list.

An example illustrates this point. AS 18.60-
.105(a)(9)(C) provides that "substances 1in transit" are not toxic
or hazardous for purposes of the statute. Therefore, when PCBs

are "iIn transit" they are not considered toxic or hazardous for
purposes of the statute. However, PCBs would certainly remain on
the list of toxic and hazardous substances.

In summary, we conclude that the Department need not
follow APA procedures when publishing the Jlist of toxic and
hazardous substances. However, those procedures must Dbe
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followed each time the Department makes a determination under
AS 18.60.105(a)(8)(D) to add a new substance to those which the
legislature has specifically 1included 1in the Ilist. The list
required by AS 18.60.030(2) will be coextensive with the chemi—
cals and substances listed under AS 18.60.105(8). The Department
does not have the authority to exclude chemicals 1identified by
AS 18.60.105(a)(8)(A) and (B) from the list. A substance®"s
physical state, volume or concentration can result 1In 1its not
being considered toxic or hazardous, however, the substance
itself would remain on the list.

PSS:jg

cc: Richard Arab



Special Report

Right-to-Know Laws in th .
AT rErrtlgrgmé) SSUe for tﬁe %ﬁ}gss’?

So-called “right-to-know” legislation is proliferating in state legislatures—and even
In seme city and county councils. These laws attempt, in a variety of ways, to inform
workers, emergency service personnel, and the public of hazards that may exist
because ofthe presence of chemical substances. Right-to-know legislation is not only a
major state legislative area; it is a major new legislative area.

by Barney Wander

p to now, most efforts to manage individual
chemical substances have been concentrated
at the federal level. The U.S. Toxic Substances
Control Act (TSCA), for example, requires

alternative, which was revised and reissued as a final rule
in November 1983.

This apparent foot-dragging by the federal government
prompted many proponents of right-to-know legislation
to shift their focus from the federal to the state level.
These proponents—principally labor unions and envi-
ronmental activist organizations—believed industry was

that health, safety, and other information be collettelding enough to inform workers about workplace

and maintained for all chemicals, and that these sub-
stances be managed to prevent harm to people or the
environment. TSCA preempts state activity in this area.
The reason forTSCA’s preemptive status is obvious: if
a substance is hazardous in Alabama, it will Ik- equally
hazardous in Alaska. Chemicals do not change physical
properties when they cross geographic boundaries. An-
other federal preemptive law is the Food, Drug, and
Cosmetics Act; if food additive or drug requirements
were individually—and differently—prescribed by each
state, the result would be chaotic. There is even interna-
tional cooperation in these areas to achieve uniformity.
The entry of states into the regulation of individual
chemical substances raises dramatic new questions for
state legislatures and regulatory agencies in an area where
there traditionally has been little activity or experience.

The States lake a Hand

The obvious question ofwhether states should become
involved in the right-to-know area at all will be addressed
later, but it should first be und<rstood why the issue is
now coming before state legislati res.

The first workplace right-to-know law in the United
States was enacted by the Oregon legislature in 1979; the
first public right-to-know law was promulgated in Phila-
dclphia in 1981. In the final hours of the Carter adminis-
tration in January 1981, the U.S. Occupational Safety
and Health Administration (OSHA) proposed a nation-
wide workplace right-to-know regulation. This rule was
withdrawn by the incoming Reagan administration, and
it was not until March 1982 that OSHA proposed an

Barney Wander isa free-lance writer who specializes in
environmental subjects.
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hazards, or .0 inform public agencies and the public
about potential environmental problems. Growing me-
dia attention to a wide variety of incidents involving
chemicals—whether related to right-to-know issues or
not—helped support this view.

Some state and local emergency response agencies
believed they did not have “r.ough information to deal
with accidents involving chemicals. The general public's
fear of “chemicals" in the 1970s began to be-replaced in
the 1980s with concern over specific chemical sub-
stances, and mistrust of industry spread to doubts about
the ability of government arid the scientific community
to control them. Various industrialized areas of the
country each believed that the incidence of chronic dis-
eases such as cancer in their locality was higher than
anyone elsc’s. despite scientific evidence to the contrary.

Misconceptions

All these factors fed the fight for right-to-know legisla-
tion at the state level, but they also led to public miscon-
ceptions about what right-to-know laws are designed to
do.

Right-to-know laws do not regulate chemicals, nor, in
and of themselves, do they protect workers or the public.
They do not limit production of chemicals. They do not
limit exposure to chemicals. They do not regulate the
transportation of chemicals. These kinds of activities .re
already regulated—at the federal level and in most
states—by existing laws enforced by the U.S. Environ-
mental Protection Agency (F.PA) or equivalent .mite
agencies, or by OSHA and similar state regulators.

The only purpose of right-to-know laws, however, is to
make information available to specified groups or indi-
viduals. In addition, major agreement has been reached



on the kind of information which should be provided to
employees. Major differences have arisen relative to
specifying how that information should be transmitted or
what mechanisms are needed to disseminate it.
Workers believe they have a “right" to enough in-

Executive Summary

e The so-called "right-to-know” issue is a new one
for state legislators, slate regulators, and for the
public. It involves issues and areas of expertise
not usual ,y found at the state level, and therefore
exceptior ally careful consideration is required
before final legislative action should be taken.

e Right-to-know laws do not control chemicals or
their use. They provide a mechanism for inform-
ing workers or the public about the existence of
potential chemical hazards. Legislation should be
p 'mancc-oiiented and not overburdened
\. etails that should be left to subsequent
rcgui ..ton.

e A host of federal and state laws and regulations
already provide information about chemicals to
workers and to the public. Principal among these
is the new OSHA standard providing for a work-
place hazard communication system. State legis-
latures should be cautious about reinventing ex-
isting wheels or establishing laws that conflict
with federal or other state requirements. The
need for a state right-to-know law should be very
carefully considered, given the existence of so
many other regulations and the possibility of
violating Interstate Commerce Clause provi-
sions.

e The cost of state right-to-know laws and regula-
tions can be substantial, and it is the state’s
taxpayers who will ultimately bear these costs,
directly or indirectly. These costs must be an
integral part of any discussion ofa proposed state
right-to-know law.

« Before a state adopts its own right-to-know legis-
lation, some principal considerations are: limit-
ing the number of materials that will be included
to those that truly are hazardous under actual
conditions of use; determining ways to protect
confidential business information and specifying
mechanisms for dissemination of data; and
building in flexibility to reduce costs and increase
effectiveness.

e Other issues to be considered are: the right of
workers to refuse to work if information is not
provided, and the corresponding right ofemploy-
ers to protect themselves against harassment; the
need to restrict right-to-know laws to realistic
conditions; the need to limit and control the
bureaucracies that will be created and the paper-
work that will be generated; the need to restrict
right-to-know laws to right-to-know issues.

formation to protect tneir on-the-job safety and health.
Labor unions beiieve they have a “right” to all the
information known by industry. Industry believes it has
the "right” to protect confidential business information.
Environmental activists claim the public has the "right”
to comprehensive information about chemicals that may
be present in a state or community. Emergency response
organizations say they have a “right” to the chemical
information needed to respond to industrial accidents.

Who actually has a “ right” to know information about
chemicals, and what kind of information do they have a
“right” to know? Which governmental agencies have the
“right” to set the rules for “right-to-know” activities?
These are the difficult questions currently being asked in
state legislatures across the country; this article is an
attempt to answer these and related questions, to help
legislators reach informed positions on right-to-know
issues.

Regulations in Force

ny discussion of the right-to-know issue should
A first consider how much information workers and

the public already have about chemical sub-
stances.

Current federal environmental regulations (40 CFR
Part 2, Subparts A and B) require that all EPA informa-
tion be available to the public except where an individ-
ual’s right to privacy would be violated, or when con-
fidential business information is involved. A person
requesting information from EPA need not state the
reason why the information is sought.

Another broad requirement is found in the National
Environmental Policy Act (42 USC 4341), which re-
quires public environmental impact statements for all
projects that might aficct the environmet t; this even
affects space shuttle and satellite launchings'.

Under the Toxic Substances Control Ac (15 USC
2601). EPA maintains information about more than
55,000 chemical substances; as new chemicals are intro-
duced, they must be added to the list. The TSCA files
include data about production, processing, distribution,
use, exposure, and known adverse health and environ-
mental effects. TSCA requires that allegations of previ-
ously unknown significant adverse eflects to health or the
environment be added as soon as they become known.
Very little TSCA information has been claimed as con-
fidential by industry, and such claims can be challenged.

Public exposure to chemicals occurs because of emis-
sions from workplaces or from consumer products, and
the identity of chemicals emitted from plants is con-
trolled and made public by a number of laws. The Clean
Air Act (42 USC 7401) requires that all emission data
gathered by federal or slate agencies be public. This
information is exhaustive and voluminous for all indus-
trial categories in the nation. The Clean Water Act (33
USC 1251) and the Safe Drinking Water Act (42 USC
3000 not only require that all information be public, but
that the public participate in all stages of proposed
projects—planning, implementation, and enforcement.
The federal government must make air and water emis-
sion data public, regardless of whether these data are
requested.
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The Comprehensive Environmental Response. Com-
pensation, and Liability Act, sometimes called the
“Superfund” law (42 USC 9601), requires public notifica-
tion and involvement. Whatever the failings of Super-
lund in achieving clean-up of abandoned hazardous
waste sites, public involvement has not been one of
them, as newspaper headlines for the past two years
clearly indicate. The Resource Conservation and Recov-
ery Act (42 USC 3251) requires public disclosure of
information about chemical wastes and mandates public
participation in the establishment of new hazardous
waste management facilities.

A glance at the labels on products in supermarkets,
pharmacies, or garden supply stores indicates just part of
the information that must be made public under the
Federal Food, Drug, and Cosmetics Act (21 USC 310)
and the Federal Insecticide, Fungicide, and Rodenticide
Act (7 USC 136). Considerably more information is
available, if requested, from the Food and Drug Admin-1
istration (FDA) and EPA, the agencies that administer
these acts.

The Consumer Product Safely Act (15 USC 2051)
established an information clearinghouse that collects
and disseminates information about manufactured prod-
ucts with which the public comes in direct contact. The
Hazardous Materials Transportation Act (49 USC 1801)
requires that information be publicly available regarding
specifications, packaging, handling, manifesting, plac-
arding, and routing—and mandates immediate notifica-
tion when hazardous substances are involved in trans-
portation accidents or pipeline leaks.

Finally, the Freedom of Information Act (5 USC 552)
gives the public access to information not specifically
made available by any of the laws mentioned above,
within 10 days of a request for information.

Workers or their representatives have access to any of
the information sources outlined above. In addition, the
Occupational Safety and Health Act (29 USC 651) re-
quires companies to keep logs of occupational injuries
and illnesses, as well as maintain medical records. This
information is available to employees or appropriate
employee representatives. As will be explained below,
OSHA regulations now include comprehensive worker
right-to-know standards that alfect all manufacturing
workplaces in the United States that handle chemical
substances.

Easy Access. Gaining access to so much information
about chemicals is not as difficult as it might appear,
given the voluminous amount of data available. Most of
the information is contained in computer data banks.
Many large public libraries, universities and medical
schools, and most major corporations subscribe to these
computer services. The number of scientific and tech-
nical articles that have been written about specific chemi-
cal substances and their effects is incalculable. Computer
programs arc being constructed to keep track of this
information, too. and the information in most recently
published scientific and technical publications is now
available by computer within minutes. Other computer
files contain data gathered by government and private
agencies about hundreds of thousands of animal and
laboratory tests of chemicals, and about human health
studies.
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With all of this available information, and with recent
activity by OSHA (described in the next section) to
ensure the availability of information to workers, there
arises a very logical question: Why are state right-to-
know laws needed at all?

Are State Laws Needed?

y late 1983, 16 states had adopted worker or public
B right-to-know laws. Such laws have been consid-

ered in at least 19 others. Thirty-four local ordi-
nances currently address some right-to-know issues.

On Nov. 25, 1983, a major new development occurred
at the federal level. After years of debate, discussion,
disagreement, and delay, OSHA issued a standard con-
cerning workers’ right-to-know—or, to use federal ter-
minology, "hazard communication.”

Hazard Communication

The standard came in response to the federal Occupa-
tional Safety and Health Act, which authorizes OSHA to
promulgate rules requiring the “use of labels or other
appropriate forms of warning as arc necessary to insure
that employees arc apprised of all hazards to which they
arc exposed ” The final OSHA standard, therefore,
requires employers to identify hazards and then commu-
nicate them to employees by means of hazard communi-
cation programs including labels, material safety data
sheets, information and training, and access to written
records. While not directly affecting workplace safely or
health, OSHA has expressed the hope that the hazard
communication program will provide an impetus for
employees and employers to devise better means of
protection from chemical hazards.

The new federal standard has one basic objective: to
ensure the transmittal of complete hazard information
from manufacturers to employees and to user compa-
nies. Each employer’s program is subject to approval by
OSHA compliance officers. The bulk of the hazard in-
formation will be produced by manufacturers and im-
porters, and then sent to user companies by means of
container labels and material safety data sheets.

The OSIIA standard generally requires the disclosure
of specific chemical identity information, which some-
times may be considered a trade secret. The final stan-
dard provides for limited disclosure ofsuch trade secrets,
which may require signing a confidentiality agreement
that includes liquidated damages provisions. Thus trade
secrets can be protected while still providing information
when necessary to protect employee health. 1he Occupa-
tional Safety and Health Act provides protection for
ttide secret information whenever such information
must be made available directly to OSHA.

Ir an effort to reduce costs, employers arc not required
routi Jy to submit information to OSHA; data must be
submitted only when requested. Nevertheless, annual
costs to industry of the new rule will be approximately
$117.8 million, and about 328,000 workplaces will be
affected. Since the program dovetails conveniently into
OSHA'’s existing regulatory and enforcement programs,
costs to the federal governP’ cr.t will not be substantial.
Industry will conduct (and therefore pay for) the pro-
gram, rather than requiring the government to perform
the program for industry.



The standard requwes hazard information labels on all
hazardous materials containers, the provision of Mate-
rial Safety Data Sheets with initial shipments of a hazard-
ous matérial, training programs for all employees, and
employee access to written hazard information docu-
ments generated by theiremployer. All infmmation must
be updated and kept current.

Company Responsibility

The economic burden or. any particular company will
be in direct proportion to the size of the company.
Chemical producers with extensive product lines will
spend considerable time performing right-to-know activ-
ities. while smaller downstream manufacturers using a
limited number of chemicals, and obtaining information
{rom suppliers, will spend much less time on this func-
jon.

Each emplokler_ Is responsible for maintaining a list of
hazardous materials used in specific workplaces. Materi-
als are determined to be hazardous if they meet certain
criteria established in the standard. In addition, certain
substances appearing on any one of specified existing
lists, such as the OSHA Subpart Z list, are presumed to be
hazardous. Employers can rely on existing hazard com-
munication pro%rams If they ‘meet the pérformance re-
quirements of the new standard, and there must be
compatibility with other existing laws, such as the Haz-
ardous Matérials Transportation Act. to avoid conflict-
ing information requirements. .

Any chemical mixture is considered hazardous if it
contains lTp,ercent or more of a known hazardous sub-
stance. or if it contains one-tenth of | percent or more of
a known carcinogen, Manufacturers arc allowed to keep
secret the chemical identity of certain substances if they
Justify their claim of confidentiality, note that the iden-
tity 1§ being withheld ox the Material Safety Data Sheet,
and agree to disclose the information in emergency situa-

. The Occupa-
e
e
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e doéldtelén tates

% emical Informa-
1on.

tions.

This new OSHA regulation will probably influence the
decision in many states about whether to adopt separate
right-to-know law for workplaces. If, however, a state
chooses to operate its own worker health and safety
information program— in lieu of the federal OSHA pro-
gram—it must adopt laws and regulations, including
interstate provisions, that gen,erall;g conform to these new
federal requirements; otherwise, the state program will
not be authorized by OSHA. While Congress did not
make the Occupational Safety and Health™Act preemi)-
tive of all state programs, it did provide that there should
be considerable uniformity among state requirements by
establishing federal rules as minimum, model standards.

Regulatory Inconsistency

Twenty-four states have established their own worker
safety and health agencies. These states must adopt
worker right-to-know rules within six months in order to
maintain "OSHA approval of their state program. The
new federal right-to-know standard adopted by OSHA
will therefore apply automatically in all states that do not
operate their own programs. The rule afoplles to all
manufacturers in the United States. Retail and service
industries arc excluded. o _

In fact, problems created by individyal state right-to-
know laws may far outweigh any benefits these laws are
designed to produce. . .

‘Workers and the materials they work with are both
highly mobile. Increasingly, workérs move from a plant
in"one state to a similar plant in another state. Few
materials— J)artlcularly chemical substances—arc dis-
tributed ana used only intrastatc. If differing stale laws
are created for situations that arc constant, serious prob-
lems can result. _ _

If one state tells a worker that a particular substance is
hazardous, and another state does not, T e worker may
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ignore all hazard warnings. Some_chemicals have many
synonyms, and if nomenclature differs among the states,
the \llv?rtlj(er may not realize what chemicalS are being
requlated.
ompanies shlp_ng chemicals in interstate commerce

could face a bewildering array of information require-
ments, and the rlg%ht-to- now Paperwork that must ac-
company shipments maY be so large and so complex that
it will be V|rtuall¥ useless to the worker. A drum._ or
package could contain 50 hazard warning labels, all in a
different format and all with different and possibly con-
flicting information. , ,

States with information requirements that differ
greatly front federal requirements may put themselves in
jeopardy of violating the Interstate Commerce Clause of
the U.S. Constitution, which prohibits undue restraint of
trade. Court challenges could come from manufacturers
or states who believe right-to-know restrictions are severe
etnc%ugh to prevent shipment of some products into a
state.

Enforcement Costs

~Nor can any responsible state legislature consider
right-to-know législation without recognizing the costs of
|mBIement|ng and enforcing such Iegl_slatlon. Some sort
of bureaucracy will have t0 be established to write the
required regulations and to enforce them once they are in
place. Unless such rules arc carefully tailored, the
amount of right-to-know paperwork could be stagg.rng.
Actions taken under a rlght-to-know law—such” as re-
sponding to worker or public questions or complaints—
must be taken quwkly. Lack of sufficient state resources
is not an excuse that will satisfy either workers or the

ublic,
Flndln? the necessary_resources will not be easy for
most states, however, Since most states do not have
existing bureaucracies to administer or ,nforce right-to-
know [aws. The management ofany law .hat attempts to
deal with many techinologies, thousands of chemical
substances, thousands of workplace,s,,and,mllllons of
g_eople imposes a significant administrative burden.

ince many materials originate outside the state, where a
different set of requlations will be in effect, the problem is
compounded for’state requlators. |f the state finances the
program from its general funds, there may not *enough
available, given today's climate of opposition to deficit
spending and increasingly tight state budgets. The cost of
adding & new state agency or expanding-an existing one
will not be welcomed b{ many taxpayers, and tax in-
creases to support a right-to-know program will be diffi-
cult to approve.

Equitable Taxation

Finding a way to tax industry equitably for right-to-
know program expenses— without a tax that is discrimi-
natory against smaller companies— may be impossible,
Such“a program  will affect different “industries—and
different companies— unevenly. Yet no logical criteria
for establishing an uneven tax on industry scent to exist,
even ifsuch a System could be legally defended. A tax on
industry in a state with right-to-know_ legislation would
put industry' in that state at a competitive disadvantage
vis-a-vis similar industries in states without such require-
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ments. In that situation, the incentive for industrial
relocation out ofa right-to-know stale would be doubled:
because of the law itself, and because of the burden of
financing the law. _

Questions of how to support the costs of a right-to-
know ?rogram, arc Iargely moot, in the last analysis.
Ultima eIK, it is the puplic that pays for such programs,
directly through taxation or indifectly throuPh igher
costs 0fgoods and services. Now that & federal standard
IS flnall¥ in place, it is difficult to sec how any state can
defend to its taxpayers an additional or duplicative state
program.

The Public Interest

Althou?h most states may decide that a worker right-
to-know faw is unnecessary, the question ofthe need fora
public right-to-know law remains. Few states that have
passed public right-to-know laws have actually imple-
mented them. Where they have been implemented, pub-
lic requests for information have been sParse and when
such requests have been made, th_e¥ often have come
from business competitor.. It is difficult to Just|f1y the
high costs— on both government and industry—of pub-
lic'right-to-know laws on the basis of public or competi-
tor curiosity, particularly when the public has shown so
little interest. o

. Public_Agencies. A case can be made for providing
information™ to public agencies that have to_respond to
industrial accidents. Firé departments, hospitals, police,
ami other services may be called on to handle emergency
situations mvolvmg chemicals at sites where they are
manufactured, used, or stored. Prior knowledge of the
proper ways to treat these chemicals clearly could be a
great advantage to these agencies. o

There is no need, however, to provide agencies with
more information than they need to respondto emergen-
cies. Given all information about all chemicals, most
aﬁen(:l_eswould find the resulting paperwork to be beyond
their limited resources. Emergency agencies need usable
information. o ,

At many plant sites, in' ination already is shared
between industry and |ocal e_merPe_ncy services. Periodic
exercises arc held at plants simulatin emer;iency,condl-
tions, to ensure that personnel are adequately trajned as
well as informed. These programs have been quite suc-
cessful, even though they usually are not required by law.

In dlscussmﬁ public right-to-Know laws, it is necessary
to define exactly what is'meant by “public.” As has been
noted, the public has access to a lot of information about
chemical substances made and used in the United States.
Most citizens are not exposed to the chemicals present
within_a manufacturing facility unless these chemicals
are emitted beyond its boundaries. |fthis happens, then a
wide varlety of federal and state air, water, and hazard-
?,us waste faws require public information or notifica-

jon,

Simply knowing what chemicals may be present within
aworkf)lac,e does not add to public saféty or environmen-
tal v ell-being. Knowing how to prepare for and deal with
ha ardous Situations does, however, and any public
right-to-know law should have this as its basic objective
if'It is truly to contribute to the public good.



What Materials Should Be Covered?

f the intent of a right-to-know law is to inform
I individuals about the potential hazards of chemical

substances, then it seems logical that only substances
that are truly hazardous under the conditions in which
they are used should be covered by the law. Some
proponents of right-to-know legislation"believe all chemi-
cal substances ought to be included, regardless ofhazard.
They suggest, for example, that the more than 50,000
substances on the National Institute of Occugathnal
Safety and Health * Re?_lstryofToxw Effects of Chemical
Substances” (RTECS) Tist Should be used, Opponents of
this idea point out that chemicals on the list are included
only because they have been subjected to some form of
Iaborator_?/ or animal testln?, and inclusion does not
necessarily mean that the listed material Is toxic or
harmful. Other lists, Partlcularl?/_ the OSHA “Subpart 2"
list, address themselves speci |caIIF_to chemicals that
have proven to be hazardous in certain conditions; such
targeted lists are far more precise than the “ laundry list"
approach that includes materials regardless of the degree
or potential for hazard or exposure. For carcinogens, two
%enerally accepted guidelines are the latest listings from
he International Agency for Research on Cancer?lARC)
or the National Toxmology Program (N IP).

Chemical State. Another important criterion—often
overlooked—is the material's state. Some chemicals are
hazardous when in the gaseous state because they hould
not be inhaled. However, they present no risk ~ solids
and therefore do noi belong In a plant’s right-to-know
program, Any proposed lawon this subHect, en, should
recognize it.” potential For exposure; if such a potential
does not exist because of the physical properties of the
material, or for other reasons, thien it should not need-
lessly be subjected to right-to-know provisions.

Diplicative R,e?ulatlon. Other exemptions should be
made for materials that already are subject to adequate
disclosure regulations, These “include registered pesti-
cides, drugs, consumer products, and materials in transit
which are (t;_overned by U.S. Department of Transporta-
tion requlations. ,

In addition, right-to-know laws should be flexible
enough to allow the addition of new materials as new
hazards become known, or the removal of subsi nces
where suspected hazards arc not proven. In am .vent,
broad, indiscriminate lists should be avoided because
they arc unnecessarily expensive and virtually impossi-
ble’to enforce.

What Should Be Disclosed?

he kind and amount of information disclosed
about any potentially hazardous substance should
depend on the material itself and the person to

the new federal standard adopted recently by OSIIA.
This document requires the lis mgi of hazardous ingredi-
ents. physical data, fire and explosion hazards, health
hazards, reactivity, spill or leak procedures, protective
information, specCial precautions, waste disposal meth-
ods, and corrective first aid procedures. Acute and
chronic health hazards are both described.

Under current OSHA standards, provisions arc made
for keeping some information, confidential at a _comP_a-
ny's request, as well as for disclosing this confidential
information, under appropriate_safeguards, to those with
a legitimate need to know. The information on the
MSDS is comprehensive, and any state s*stem would be
well-advised to adopt it entirely, or closely copy it. This
at least will keep a degree of consistency among federal
and state requirements.

Chemical Identity

_A major question that occurs over and over in any
discussion of the right-to-know issue is this: Must the
manufacturer or user always disclose the exact chemical
identity of a substance? Many proponents of right-to-
know laws think so; otherwise theg claim, there will not
be sufficient disclosure. Sheldon Samuels of the AFL-
CI0 put it this way; "Nothing is more important than the
name of the chemical e don't want the industry’s
interpretation of w tat the chemical does or what the
chemical might be  'Vc don't care as much about
being warned of its effects because we have access to [that
information).... We want tic: name of the chemical; we
have that rlght - _ .

Opponents of this position point out that it is the
liuzaril0f the material— not its detailed chemical identity
0r composition— that should be of most concern in any
right-to-know system; as Iong as a trademark or other
name is used accurately to i entlf}/_ the substance, that
should be .sufficient. Industry’s position is that the proper
handling of hazardous chemicals, to achieve environ-
mental and health protection, does not necessarily de-
Pend on a detailed knowledge of chemical identity. As
long as the hazards are linked to a material by a conimon
idonti they can be avoided or corrected.

In most cases, the chemical identity will be known
anyway. Only when confidential information— called
“intellectual properly"—is at stake does the question of
disclosing chemical Identity come into play, and these
Instances are relatively rare. The confidentiality of busi-
ness information protécts thejobs of millions ofworkcis,
and is particularly important in international trade where
foreign laws may not provide adequate pat' nt,Protectlon.
That confidentiality should not be violated without good
re

0N ¢ ason. L ,
whom |t is being released. For example, a health profesin emergency situations, industry does not object to
sional in @ hospital emer%,ency room treating an injurée disclosure 0f confidential information to ,Physmlans

worker has far different information ‘needs from those of
a layman with only a passing curigsity about chemicals.
Is there a system for prowd_m% sufficient information to
everyone who wants a role in the right-to-know process?

The current, uniform method used throughout the
United States to document chemical informafion is the
Material Safety Data Sheet (MSDS). It is at the heart of

or others involved with the protection of lite,” health,
Property,. or environmental well-being, But to endanger
he livelihood of indivHual companies—and perhaps
even entire U.S. industries and the jobs they provide—
without providing a benefit that would offset"this kind of
_r?ysult is Clearly an'inappropriate use of legislative author-
ity.
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materials posted in the workplace: brochures that de-

scribe hazards and ways to avoid them | artlcularlz

[ , useful for workers who 'move frequently between wor

involved, and what_ should be disclosed about  areas); and training programs tailored specifically to

them, what mechanism then should be used to  chemicals to which Individual workers may be exposed.

et this information to the worker or the public? Amaigthese arc currently used— in various combinations—

’The choices: the Material Safely Data Sheet, alrebgyindustry. All of them also arc called for—again in

described; labels or placards on "jnouskinds of work-  various combinations— by the new OSHA standard and
place containers or In specific workplace areas; lists of by many existing state right-to-know laws.

Spreading The Word

nce il is determined what materials should be

Principals in the Right-to-Know Debate

Each ofthe parties to the right-to-
know debate has a specific” view-
point—often tenaciously held. The
only consensus is that workers have
the” right to know how to protect
themselves against hazards in the
workplace. And there arc differ-
ences on how to achieve even this

goal. :
Nevertheless, general conclusions
about right-to-know  policy can be
reached ,y,analyzm(]] the ositions
of the principal involved parties:
. labor. Organizations represent-
ing workers—and many individual
employees as well—believe that
knowlédge of the materials workers
come info contact with is important
to worker safety and health. They
want enough _information to pre-
vent both accidents and illness, as
well as to deal with eme_rl%enc situa-
tions when they occur. They Delieve
full disclosure of chemical” identity
IS necessary to achieve this, and fegl
peoEI_e should be allowed to stop
working, with a substance |fthe¥_arc
given Tinsufficient information
apout it. How and where informa-
tion will be provided, and who
should have access to information,
are additional worker concerns.
Public. While the general public
does not seem enthusiastic about
the subject, environmental activist
organizations— who see themselves
as representatives of the Publlc—
have shown great interest. Some
peo%le believe they should know ev-
erything possible” about any sub-
stances  that might prove a hazard
under some known or unknown
condition. Others, who live in close
Frommlty to manufacturing facili-
les, may see the need for more spe
cific information. Whatever the rea-
son, some segments of the public
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perceive a threat to health or envi-
ronmental well-being from chemi-
cals and believe that information
about these materials will protect
people. _

Government. Legislators feel a
responsibility to respond to the
needs of their constituents and to
make certain that government is
actm? in the best interests of the
eoP e. Legislators find il difficult to
explain that the absence rather than
the creation ofa new law may be the
best option. Fire departments, po-
lice, and emergency health services
Percelv_e the need” for enouHh In-
ormation to be able to Randle
emergency situations. Regulatory
agenmes need enough data to be
able to carry out their mandates of
health and environmental protec-
tion, regulation, and enforcement.
On the other hand, many of these
agencies also have a legal obligation
to protect the secrecy of legitimately
confidential business informatjon.

Industry. Chief ; mong industry
concerns Is the nevd to protect the
confidentiality of sensitive manu-
facturing processes and business in-
formation. Many chemical pro-
cesses cannot be patented, and' the
success 0fa company that makes or
uses chemicals may" depend cn its
ability to keep procéss details secret.
Industry has not objected to making
these deétails known— under appro-
Prlat,e safeguards—to those with a
egitimate need to know, such as
health professionals or government
agencies, but it looks “askance at
broad right-to-know provisions that
permit. widespread or indiscrimi-
nate disclosure of confidential in-
formation. .

Other industry concerns include
the costs of right-to-know programs.

and the disruption of existing pro-
%rams that have proved effective.
0 meet these two concerns, indus-
try has sought flexibility in new,
mandated programs to allow cost-
effective approaches that do not re-
quire abandonment of present pro-
grams.

Industry' generally has not OP-
Eosed the basic right of workers to
now potential workplace hazards.
However, the chemical industry—
the principal affected industry—
Pomts to the fact that for the past
wo years the National Safety Coun-
cil has named the chemical industry
the safest of all industries hased on
death rates and work days missed.
This, according to the industry, in-
dicates that present programs arc
effective. Industry also notes that
increased worker health and safety
is @ major factor in increased pro-
ductivity and profitability, and that
failure fo protect worker health re-
sults in, higher medical program
costs, higher insurance premiums,
higher workmen's compensation
costs, and higher manufacturing
costs generally. Thus, the incentives
for a Safe and healthy workplace—
regardless of the existence of right-
to-know laws—arc hlq(h. .
_Qbviously, no worker or public
right-to-know law can satlsfxleverg-
one who has opinions on this sub-

ject, This is most evident in the

basic question o fwhether a right-to-
know law is needed at all, 0r the
related questlon ofwhether separate
state rules are required now that
OSHA lias issued a rule that covers
the entire country. There are other
specific questions that occur when-
ever a rlght-to-know law is dis-
cussed, and these are outlined in the
accompanying article.



Innovative Systems

It is difficult to say any one system is best, because
tilere is, 50 much variety among workplaces. As long as
the basic ob&ectlve is demonstraply achieved, the exact
method used should not be particularly important. The
legislative and requlatory’ objective should be Perfor-
mance-oriented— that is; it should define the goal to be
achieved and require employers to demonstrate that they
are achlevm? it. But laws or regulations that define not
only the goal but the method do not allow companies to
use’ new, imaginative, or more cost-effective systems,
One way to avoid this is to use legislative language that
clearly stales the performance that must be achieved b}/ a
r%gulate_d company, and then states the acceptable meth-
ods which may be used, individually or in combination,
to meet this standard. ,

It is also constructive to provide for the use of new
systems that may not be known or available today but
may become feasible tomorrow fautqmatlc,alll triggered
electronic data or television displays in individual work-
Blaces. for example). Whatever syStem is used, it should

e continually updated to take account ofchanges as they
occur.

Producer Responsibility

Responsibility for preparing information, whether in
the form of MSDSs, labels, “or other communication
devices, should rest with the manufacturer of the mate-
rial. The manufacturer should be required to provide this
information to all companies to which they provide a
material, or to all companies who request |t{|n addition
to prowdmﬁ it to the manufacturer's own employees, of
course). Other companles subsequently using the mate-
rial should be sent the manufacturer's MSDS. and these
companies would_have, the responsibility of requesting
the ‘information if it is not automatically sent. This
system provides for the orderly communication of haz-
ard information within industry and heightens the aware-
ness of using companies, since they have the responsibil-
ity of asking for the required information and then
disseminating it to their workers.

Having only the orl(l;,mal manufacturer prepare the
basic required information ensures uniformity as this
information is passed through the manufacturing chain
from company to company. ,'U’h,empIO)(er in the chain
could use whatever communication system works best
for its workplaces, provided the ovérall performance
standards and limitations set by the legislation or subse-
quent regulations are achieved, _

Legislators can find themselves unnecessarily bog%ed
down’in the * how to" details of right-to-know laws, When
they reaIIY should be concerned with defining and meet-
ingoverall objectives. A legislature should provide direc-
tion to regulat,or,*, agencies, but not so specifically that
regulatory flexibility is discouraged.

Added Costs

AnY right-to-know law, of course, will add considct-
ably to_the cost of existing slate re?ulatory programs.
Inspection of workplaces s a day-to-day  routine for
d,esul;nated requlatory agencies in virtually all states, and
right-to-know™ requifements would be but another cle-

ment of such inspections. The size of the new bureau-
cracy created to deal with right-to-know matters would
depend on the scope and complexity of the right-to-know
law adopted by the state. Certainly, additional personnel
would be required, record-keeping would increase, and
administrative costs would grow. =

One way to help contrgl bureaucratic, paperwork for a
state right-to-know law is for comP_anles to submit to
regulatory' agencies only the information that is requested
by the dgencies. Simply submlttm% all information to
agencies serves no other purpose other than to fill filing
cabinets. Information about all known chemical sub-
stances is available from a variety of sources, as noted:
before any new chemical substance can be manufactured
enough Information must be submitted to the federal
government to gain approval under the provisions ofone
0r more exwtmg laws.

Control of Substances. There are a host ofother federal
and state laws and regulations that allow the control of
hazardous substances— in the workplace or in the general
environment. It is important to realize that right-to-know
laws do not control these substances; rather, they provide
information so that those receiving the information—
workers, government, emergenc%/ Services, employers,
and others—can better protéct themselves or others in
situations where unwarranted or unusual exposure oc-

ours' Other Issues

n addition to general right-to-know issues, specific

concerns have arisen in some states and at the federal

level when this kind of legislation is discussed. Here
are some of them:

Refusal to Work

~Some right-to-know proposals have included provi-
sions requiring employers to respond to worker requests
for information within a specified lime. During that time
Eusually two to ||ve_da2/.) an employee was given the right
0 refuse to work with the involved chemical substancé—
while still_being paid— until his or her demands were
satisfied. There are some obvious problems with this
apBroach,, however. ,
rovisions allowing unilateral refusal to work could

shut down companies for indefinite periods of time. On
the other hand, the absence of any system for employees
to ensure that their right-to-know pro%ram Is working
effectively can lead to abuses of the system and unjusti-
fied harassment of employees. ,

It isa problem that invites compromise. For example
a rcfusal-lo-work request could be granted, fora speci ied
period of time and without pay, until the right-to-know
question is resolved. If after that time thé complaint
proved to bejustified, the worker would be paid for the
days he did not work. Or, an employee could be resigned
toan alternate work area, with any reduction in pay being
restored if the question were resolved in his favor. If the
complaint proves unjustified, the worker would not be
paid or reimbursed. In either case, an employer should be
prohibited from taking any action against a’complaining
employee for the firSt complaint;“if unjustified com-
plaints were repeated, then action could_ be taken by an
employer within the constraints of existing collective
bargaining agreements.
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Although refusal to work is sometimes treated as a
unique and new problem, such actions are not uncom-
mon In plants handling hazardous materials and have
become part of the union-management ne?otlatlon pro-
cess. What some right-to-know™ proponents want is to
abandon the tradjtional systems for resolving disputes,
and the substitution of a s*stem that places the entire
burden orproofon the employer. Such a system |§inores
the dem"cratic, legal tradition of challenge, proot, and
compromise.

Exposure

_ It should be noted that “exposure”— discussed ear-
lier—is not synonymous with “handling and use,”
Proper handling and use of chemicals does not result in
unsafe exposure to chemicals. Some right-to-know pro-
posals, however, define exposure in terms of employees
who handle or use substances, and this overly broad
d,t%flntltlon could encompass employees in negligible risk
situations.

Stephen R. Wanner

Although it seems obvious, rlqht-to-,know, laws should
specify that there be some causal relationship between a
re(]uest for information and the chemical substance in-
volved. Arbitrary, peremptory demands for information
about substances which are not present and cannot rea-
sonably be anticipated will only use up time that should
be used to ensure that the right-to-know program is
working cficctivcly.

Training
Trainin% programs are an integral Rart of any work-
place right-to-know program. Although details will vary
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significantly accordln?,to workplace, typical elements of
training programs will'include safe use guidelines, proper
handlln%} B_rocedur_es emergency plans and procedures,
the avalfability of information, and details about materi-
als present ina specific area.

The object of any right-to-know law should be to see
that an adequate training program is called for; the law
itselfshould not become bogged down in extensive train-
ing requirements that may not be appropriate for all
workplaces. As with other elements of right-to-know
legislation, training ob*ectlves should be performance-
oriented. providing a standard to be met. Good training
programs are the ‘single most effective way to inform
workers about potential hazards from chemicals used in
the workplace.

Transportation

_ Attempts have been made to introduce transportation
issues into right-to-know laws, but this seems inappropri-
ate. Right-to-know laws should inform, not control.
There arc existing laws, which have been in effect for a
Ion%; while, to control the transportation of hazard »us
materials. Transportation accidents arc highly publicized
and occasionally spectacular, but they seéldom happen.
The incident rate for shipments of hazardous materials is
considerably below that of nonhazardous shipments.
That is because the transportation of hazardous ma-
terials_is one of the most hlg[hly requlated industrial
activities. Both the U.S. Depaitment 0f Transportation
and state transportation_and environmental  agencies
requlate such shipments. To add this complex issue to a
right-to-know law will only cloud the basic purpose of

such a law. _
Summing Up

egislators owe it to themselves and their constitu-
ents to find out as much as they can about right-to-
know issues before considering legislation. to con-

trol the complex right-to-know issue, which is one the
states have just begun to ponder. All constituencies

should be consulted, from’ the public to industry’. All
viewpoints have sonic legitimacy, and many varylng
opinions must be weighed, balanced, and accommodate
or rejected. o ,

It Is important to keep in.mind the hasic purpose ofa
nght-to-know law, which is information, not control.
Attempts to broaden right-to-know laws into all-purpose
environmental legislation should be rejected. .

Finally, a thorough understanding of existing  federal
laws and regulations— those delineated in this article— is
necessary to weigh the need for state legislation in_this
area. Right-to-know laws, while they may be beneficial,
are also burdensome to all constitencies—to govern-
ment, to industry, and to the public. As in any legislative
%reaér the benefits must be carefully weighed against these

urdens.

Regardless ofwhat an individual legislator decides, his
decision_is a difficult one because of the divergence
among important groups on the right-to-know issue.
Some guidance from Mark Twain may be useful in this
regard:* Always do right. This will gratify some people,
and astonish the rest. |
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15.0101 Hazard Communication..

(a) Purpose. The purpose c¢. this section is
to ensure that the hazards of all toxic or = ]
hazardous substances produced or imported by n 0 fej S \
chemical manufacturers or importers are evaluat-

ed, and that information concerning their hazards
is transmitted to affected employers and employe-
es in Alaska. This transmittal of information
is to be accomplished by means of comprehensive
hazard communication programs, which are to
include container labeling and other forms of
warning, material safety data sheets and employee
training.

This occupational safety and health standard is
intended to address comprehensively the issue of
evaluating and communicating chemical hazards to
employees in Alaska.

(b) Scope and application.

(1) This section requires chemical manu-
facturers or importers to assess the hazards of
chemicals which they produce or import, and all
employers in Alaska to provide information to
their anployees about the toxic or hazardous
substances to which they are exposed, by means

of a hazard communication program, labels and
other forms of warning, material safety data
sheets, and information and training. In addi-

tion, tnis section requires distributors to
transmit the required information to Alaskan
employers.

(2) This section applies to any chemical
which is known to be present in the workplace in
such a manner that employees may be exposed under
normal conditions of use or in a foreseeable emer-
gency.



only

(3) This section applies to laboratories
as follows:

(A) Labels on incoming containers of
hazardous chemicals are not to be removed or
defaced;

(B) Any material safety data sheets
that are received with incoming shipments of
hazardous chemicals shall be maintained and
they shall be readily accessible to labora-
tory employees; and

(C) Laboratory employees shall be ap-
prised of and trained to recognize, the
hazards of the chemicals in their workplaces
in accordance with (i) of this section

(D) Laboratories shall follow the
posting requirements outlined in (h) of

this section.

(4) This section does not require label-

ing of the following chemicals:

(A) Any pesticide as such term is de-
fined in the Federal Insecticide, Fungicide,
and Rodenticide Act (7 U.S.C. 8136 et seq.),
when subject to the labeling requirements of
that Act and labeling regulations issued
under that Act by the Environmental Protec-
tion Agency;

(B) Any food, food additive, color ad-
oitive, drug, or cosmetic, including mate-
rials intended for use as ingredients in such
products (e.g., flavors and fragrances), as
such terms are defined in the Federal Food,
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Drug, and Cosmetic Act (21 U.S.C. 8301 et
seq.) and regulations issued under that Act,
when they are subject to the labeling re-
quirements of that Act and labeling regula-
tions issued under that Act by the Food and
Drug Administration;

(C) Any distilled spirits (bpverage
alcohols), wine, or malt beverage intended
for nonindustrial use, as such terms are de-
fined in the Federal Alcohol Administration
Act (27 U.S.C. 8201 et seq.) and regulations
issued under that Act, when subject to the
labeling requirements of t tat Act and label-
ing regulations issued undi'" that Act by the
Bureau of Alcohol, Tobacco, 'na Firearms; and

(D) Any consumer product or hazardous
substance as those terms are defined in the
Consumer Product Safety Act (15 U.S.C. §2051
et seq.) and Federal Hazardous Substances Act
(15 U.S.C. 81261 et seq.) respectively, when
subject to a consumer product safety stan-
dard or labeling requirement of those Acts,
or regulations issued under those Acts by
the Consumer Prodi:ct Safety Commission.

(5) This section does not apply to:

(A) Any hazardous waste as such term
is defined by the Solid Waste Disposal Act,
as amended by the Resource Conservation and
Recovery Act of 1976, as amended (42 U.S.C.
86901 et seq.), when subject to regulat-
ions issued under that Ace uy the Environ-
mental Protection Agency;

(B) Tobacco or tobacco products;



(C) Articles; and

(D) Foods, drugs, or cosmetics intend-
ed for personal consumption by employees
while in the workplace.

(c) Definitions.
(1) "Article" means a manufactured item

(A) which is formed to a specific shape cC
design during manufacture,

(B) which has end use function(s) dependent
in whole or in part upon its shape or design dur-
ing end use; and

(C) which does not release, or otherwise
result in exposure to, a hazardous chemical under
normal conditions of use.

(2) "Chemical" means any element, chemical
compound or mixture of elements and/or compounds.

(3) "Chemical manufacturer” means an employer in
Standard Industrial Classification codes 20
through 39 with a workplace wheri chemical(s)
are produced for use or distribution.

(4) "Chemical name" means the scientific desig-
nation of a chemical in accordance with the
nomenclature system developed by the Inter-
national Union of Pure and Applied Chemistry
(IUPAC) or the Chemical Abstracts Service (CAS)
rules of nomenclature, or a name which will
clearly identify the chemical for the purpose of
conducting a hazard evaluation.



(5) "Combustible liquid"” means any liquid having
a flashpoint at or above 100°F (37.8°C), but
below 200°F (93.3°C), except any mixture having
components with flashpoints of 200°F (93.3°C),
or higher, the total volume of which make up 99
percent or more of the total volume of the mix-
ture.

(6) "Commissioner" means the Commissioner of
Labor, or designee.

(7) "Common name" means any designation or
identification such as code name, code number,
trade name, brand name or generic name used to
identify a chemical other than by its chemical
name.

(8) "Compressed gas" means:

(A) A gas or mixture of gases having, in a
container, an absolute pressure exceeding 40 psi
at 70# (21.1*C); or

(B) A gas or mixture of gases having, in a
container, an absolute pressure exceeding 104 psi
at 130°F (54.4°C) regardless of the pressure at
70°F (21.1°C); or

(C) A liquid having a vapor pressure exceed-
ing 40 psi at 100°F (37.8°C) as determined by ASTM
0-323-72.

(9) "Container" means any bag, barrel, bottle,
box, can, cylinder, drum, reaction vessel,
storage tank, or the like that contains a hazard-
ous chemical. For purposes of this section,

pipes or piping systems are not considered to be
containers.



(10) "Department" means the Alaska Department
of Labor.

(11) "Designated representative” means any indivi
dual or organization to whom an employee gives
written authorization to exercise such employee's
rights under this section. A recognized or
certified collective bargaining agent shall be
treated automatically as a designated representa-
tive without regard to written employee authoriza-
tion.

(12) "Director" means the Director, National
Institute for Occupational Safety and Health,
U.S. Department of Health and Human Services,
or designee.

(13) "Distributor” means a business, other than
a chemical manufacturer or importer, which
supplies hazardous chemicals to other distribu-
tors or to employers.

(14) "Employee" means a worker employed by an
employe”™ in a workplace but not in a place used
primarly as a personal residence.

Note: For the purposes of this section
"employee" also means a worker who may be
exposed to hazardous chemicals under normal
operating conditK-is or foreseeable emerg-
encies, including, aut not limited to pro-
duction workers, line supervisors, and
repair or maintenance personnel.

(15) "Employer® means a person engaged in a
business where chemicals are either used, or are
produced for wuse or distribution. Excluded are



persons who have one or more employees working
in a place used primarily as a personal residence.

(16) "Explosive" means a chemical that causes a
sudden, almost instantaneous release of pressure,
gas, and heat when subjected to sudden shock,
pressure, or high temperature.

(17) "Exposure" or "exposed" means that an
employee is subjected to a hazardous chemical in
the course of employment through any route of
entry (inhalation, ingestion, skin or eye

contact or absorption, etc.), and includes
potential (e.g. accidental or possible) exposure.

(18) "Flammable" means a Guernical that falls into
one of the following categories:

(A) "Aerosol, flammable" means an aerosol
that, when tested by the method described in 16
CFR 1500.45, yields a flame projection exceeding
18 inches at full valve opening, or a flashback
(a flame extending back to the valve) at any de-
gree of valve opening;

(B) "Gas, flammable" means:

(i) A gas that, at ambient temperature
and pressure, forms a flammable mixture with
air at a concentration of 13 percent by
volume or less; or

(ii) A gas that, at ambient temperature
and pressure, forms a range of flammable mix-
tures with air wider than 12 percent by
volume, regardless of the lower limit;



(C) "Liquid, flammable" means any liquid
having a flashpoint below 100°F (37.8°C), except
any mixture having components with flashpoints of
1GO°F (37.8°C) or higher, the total of which make
up 99 percent or more of the total volume of the
mixture.

(D) ."Solid, flammable" means a solid, other
than a blasting agent or explosive as defined in
09.120(a)(6) that is liable to cause fire through
friction, absorption of moisture, spontaneous
chemical change, or retained heat from manufactur-
ing or processing, or which can be ignited readily
and when ignited burns so vigorously and persis-
tently as to create a serious hazard. A chemical
shall be considered to be a flammable solid if,
when tested by the method described in 16 CFR
1500.44, it ignites and burns with a self-sustain-
ed flame at a rate greater than one-tenth of an
inch per second along its major axis.

(19) "Flashpoint” means the minimum temperature
at which a liquid gives off a vapor in sufficient
concentration to ignite when tested as follows:

(A) Tagliabue Closed Tester (see American
National Standard Method of Test for Flash Point
by Tag Closed Tester, Z11.24-1979 [ASTM D 56-79])
for liquids with a viscosity of less than 45 Say-
bolt Universal Seconds (SUS) at 100°F (37.8#C),
that do not contain suspended solids and do not
have a tendency to form a surface film under test;
or

(B) Pensky-Martens Closed Tester (see Amer-
ican National Standard Method of Test for Flash
Point by Pensky-Martens Closed Tester, Z11.7-1979
[ASTM D 93-79]) for liquids with a viscosity
equal to or greater than 45 SUS at 100°F (37.8°C),



or that contain suspended solids, or that have a
tendency to form a surface film under test; or

(C) Setaflash Closed Tester (see American
National Standard Method of Test for Flash Point
by Setaflash Closed Tester [ASTM D 3278-78]).
Organic peroxides, which undergo autoaccelerating
thermal decomposition, are excluded from any of
the flashpoint determination methods specified
above.

(20) "Foreseeable emergency" means any potential
occurrence such as, but not limited to, equipment
failure, rupture of containers, or failure of
control equipment which could result in an un-
controlled release of a hazardous chemical into
the workplace.

(21) "Hazard warning" means any words, pictures,
symbols, or combination thereof appearing on a
label or other appropriate form of warning which
convey the hazards of the chemical(s) in the
container(s).

(22) "Hazardous chemical" means any chemical
which is a physical hazard or a health hazard.

(23) "Health hazard" means a chemical for which
there s statistically significant evidence
based on at least one study conducted in accord-
ance with established scientific principles that
acute or chronic health effects may occur in
exposed employees. The tern* health hazard"
includes chanicals which are carcinogens, toxic
or highly toxic agents, reproductive toxins, ir-
ritants, corrosives, sensitizers, hematopoietic,
hephrotoxins, neurotoxins, agents which act
on the hematopietic system, and agents which
damage the lungs, skin, eyes, or mucous membranes.



Appendix A provides further definitions and
explanations of the scope of health hazards
covered by this section, and Appendix B describes
the criteria to be used to determine whether or
not a chemical is to be considered hazardous
for purposes of this standard.

(24) "ldentity" means any chemical and common
name which is indicated on the material safety
data sheet (MSDS) for the chemical. The identity
used shall permit cross-references to be made
among the required list of hazardous chemicals,
the label and the MSDS.

(25) "Immediate wuse" means that the hazardous
chemical will be under the control of and used
only by the person who transfers it from a label-
ed container and only within the work shift in
which it is transferred.

(26) "Importer" means the first business with
employees within the Customs Territory of the
United States which receives hazardous chemicals
produced in other countries for the purpose of
supplying them to distributors or manufacturing
purchasers within the United States.

(27) "Label" means any written, printed, or
graphic material displayed on or affixed to
containers of hazardous chemicals.

(28) "Laboratory" means a workplace primarily
used for scientific experimentation or research
or for preparing chemicals, drugs, etc.

(25) "Material safety data sheet (MSDS)" means
written or printed material concerning a hazard-
ous chemical which is prepared in accordance
with (g) of this section.
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(30) "Mixture" means any combination of two or
more chemicals if the combination is not, in
whole or in part, the result of a chemical re-
action.

(31) "Organic peroxide™ means an organic compound
that contains the bivalent -0-0 structure and
which may be considered to be a structural or
derivative of hydrogen peroxide where one or
both of the hydrogen atoms have been replaced
by an organic radical.

(32) "Oxidizer" means a chemical other than a
blasting agent or explosive as defined in
09.120(a)(6), that initiates or promotes combus-
tion in other materials, thereby causing fire
either of itself or through the release of oxygen
or other gases.

(33) "Physical hazard" means a chemical for which
there is scientifically vaiiH evidence that it
is a combustible liquid, a compressed gas, explo-
sive, flammable, an organic peroxide, an
oxidizer, pyrophoric, unstable (reactive) or
water-reactive.

(34) "Produce" means to manufacture, process,
formulate, or repackage.

(35) "Purchaser” means an employer who purchases
a toxic or hazardous substance for wuse within
the workplace.

(36) "Pyrophoric" means a chemical that will
ignhite spontaneously in air at a temperature of

130°F (54.4°C) or below.

(37) "Responsible party" means someone who can
provide additional information on the toxic or

1



hazardous substance ard appropriate emergency
procedures, if necessary.

(38) "Specific chemical identity" means the
chemical name, Chemical Abstracts Service (CAS)
Registry Number, or any other information that
reveals the precise chemical designation of the
substance.

(39) "Toxic or hazardous substance” means

(A) a chemical listed in section 4,
Article 1-4, Alaska Occupational Safety and Health
standards.

(B) a chemical listed in "Threshold Limit
Values for Chemical Substances and Physical Agents
in the Work Environment”, American Conference of
Governmental Industrial Hygienists (Latest
Edi tion);

(C) a substance for which a Material Safety
Data Sheet is required under OSH regulations;
and

(D) a substance determined by the depart-
ment, in accordance with the Administrative
Procedure Act (AS 44.62), to be a health hazard
to an employee who is exposed to the substance,
including a carcinogen, reproductive toxin,
irritant, corrosive, sensitizer, hepatotoxin,
nephtrotoxin, neurotoxin, agent that acts on the
hematopoietic system, agent that dimages the
lungs, a cutaneous hazard and an eye hazard.

(40) "Trade secret” means any confidential
formula, pattern, process, device, information
or compilation of information (including cmemical
name or other wunique chemical identifier) that

12
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is used in an employer's business, and that
gives the employer an opportunity to obtain an
advantage over competitors who do not know or
use it.

(41) "Unstable (reactive)"” means a chemical which
in the pure state, or as produced or transported,
will vigorously polymerize, decompose, condense,
or will become self-reactive under conditions of
shock, pressure or temperature.

(42) "Use" means to package, handle, react, or
transfer.

(43) "Water-reactive" means a chemical that
reacts with water to release a gas that is either
flammable or presents a health hazard.

(44) "Work area" means a room or defined space
in a workplace in or outside of a building where
toxic or hazardous substances are produced or
used, and where employees are present.

(45) "Workplace®™ means an establishment at one
geographical location containing one or more
work areas.

(d) Hazard determination.

(1) Chemical manufacturers and importers
shall evaluate chemicals produced in their work-
places or imported by them to determine if they
are hazardous. Employers are not required to
evaluate chemicals unless they choose not to rely
on the evaluation performed by the chemical manu-
facturer or importer for the chemical to satisfy
this requirement.

13
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(2) Chemical manufacturers, importers, or
employers evaluating chemicals shall identify and
consider the available scientific evidence con-
cerning such hazards. For health hazards, evi-
dence which is statistically significant and which
is based on at least one positive study conducted
in accordance with established scientific prin-
ciples is considered to be sufficient to establish
a hazardous effect if the results of the study
meet the definitions of health hazards in this
section. Appendix A shall be consulted for
the scope of health hazards covered, and Appendix
B shall be consulted for the criteria to be fol-
lowed with respect to the completeness of the
evaluation, and the data to be reported.

(3) The chemical manufacturer, importer or
employer evaluating chemicals shall treat the fol-
lowing sources as establishing that the chemicals
listed in them are hazardous:

(A) Subchapter 4, Occupational Health
and Environmental Control Code, Alaska Oc-
cupational Safety and Health Standards
(This is the State's equivalent of 29 CFC
Part 1910, subpart Z), or

(B) Threshold Limit Values for Chemi-
cal Substances and Physical Agents in the
Work Environment, American Conference of
Governmental Industrial Hygienists (ACGIH)
(latest edition).

The chemical manufacturer, importer, or employer
is still responsible for evaluating the hazards
associated with the chemicals in these source
lists in accordance with the requirements of this
standard.

14



(4) Chemical manufacturers, importer and
employers evaluating chemicals shall treat the
following sources as establishing that a chemical
is a carcinogen or potential carcinogen for hazard
communication purposes:

(A) National Toxicology Program (NTP),
Annual Report on Carcinogens (latest edi-
tion);

(B) International Agency for Research
on Cancer (IARC) Monographs (latest edi-
tion); or

(C) Section 4, Occupational Health
and Environmental Control Code, Alaska Oc-
cupational Safety and Health Standards.

Note: The Registry of Toxic Effects of
Chemical Substances published by the Nation-
al Institute for Occupational Safety and
Health indicates whether a chemical has been
found by NTP or IARC to be a potential car-
cinogen.

(5) The chemical manufacturer, importer or
employer shall determine the hazards cf mixtures
of chemicals as follows:

(A) If a mixture has been tested as a
whole to determine its hazards, che results
of such testing shall be used to determine
whether the mixture is hazardous;

(B) If a mixture has not been tested
as a whole to determine whether the mixture
is a health hazard, the mixture shall be as-
sumed to present the same health hazards as
do the components which comprise one percent
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(by weight or volume) or greater of the mix-
ture, except that the mixture shall be assum-
ed to present a carcinogenic hazard if it
contains a component in concentrations of
0.1 percent or greater which is considered
to be a carcinogen under paragraph (d)(4) of
this section;

(C) If a mixture has not been tested
as a whole to determine whether the mixture
is a physical hazard, the chemical manufac-
turer, importer, or employer may use what-
ever scientifically valid data is available
to evaluate the physical hazard potential of
the mixture; and,

(D) If the employer has evidence to
indicate that a component present in the
mixture in concentrations of less than one
percent (or in the case of carcinogens, less
than 0.1 percent) could be released in con-
centrations which would exceed an establish-
ed Alaska Occupational Safety and Health per-
missible exposure limit or ACGIH Threshold
Limit Value, or could present a health hazard
to employees in those concentrations, the
mixture shall be assumed to present the same
hazard.

(6) Chemical manufacturers, importers,
employers evaluating chemicals shall describe in
writing the procedures they use to determine the
hazards of the chemical they evaluate. The writ-
ten procedures are to be made available, upon
request, to employees, their designated represen-
tatives, the Commissioner and the Director. The
written description may be incorporated into the
written hazard communication program required
under (e) of this section.
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(e) Hazard communication program

(1) The following information shall be
provided upon an employee's request:

(A) A copy, upon request of the em
ployee, of the most recent Material Safety
Data Sheet, or equivalent written informa-
tion for a toxic or hazardous substance to
which the employee may be exposed. If the
employer does not have the copy or informa-
tion requested, the employer shall request
a copy from the department or the manufac-
turer of the substance within three state
government working days after receiving the
request.

(B) If the copy or information
requested under (A) of this section is not
made available to the employee within 15
calendar days after the request is received,
the employer shall take measures to assure
that employees are not exposed to the sub-
stance to which the copy or information
pertains until the copy or information is
made available to the employee who made
the request. This subsection applies only
to substances for which a Material Safety
Data Sheet, or equivalent information s
required under OSH regulations. This sub-
section does not alter, deny, or abrogate
any right an employee may have under law
to refuse to work under hazardous circum-
stances.

(2) Effective November 25, 1986, a written
hazard communication program shall be developed
and implemented for workplaces which at least
describes how the criteria specified in



(f)> (g), and (h) of this section for labels
and other forms of warning, material safety data
sheets, and employee information and training
will be met, and which also includes the follow-

ing:

(A) A list of the hazardous chemicals
known to be present using an identity that
referenced on the appropriate material
safety data sheet (the list may be compiled
for the workplace as a whole orfor indivi-
dual work areas);

(B) The methods the employer will use
to inform anployees of the hazards of non-
routine tasks (for example: the cleaning of
reactor vessels), and the hazards associated
with chemicals contained in unlabeled pipes
in their work areas; and,

(C) The methods the employer will use
to inform any contractor employers with
employees working in the employer's work-
place of the hazardous chemicals their
employees may be exposed to while performing
their work, and any suggestions for appropri-
ate protective measures.

(3) The employer may rely on an existing
hazard communication program to comply with these
requirements, provided that it meets the criteria
established in section (e).

(4) The written hazard communciation pro-
gram shal 1 be made available, upon request, to
employees, their designated representatives,
the Commissioner and the Director, in accordance
with the requirements of 8 AAC 61.270(e).



Note: |If an employer refuses to provide informa-
tion required by (e)(1)(B), an employee may file
a complaint with the department per Alaska
Statutes (AS) 18.60.088. An employee who files
a complaint is protected against retribution per
AS 18.60.089.

(f) Labels and other forms of warning: The
followTng labeling requirements shall become
effective, November 25, 1986.

(1) The chemical manufacturer, importer, or
distributor shall ensr/e that each container of
hazardous chemicals leaving the workplace is
labeled, tagged or marked with the following in-
formation:

(A) Identity of the hazardous chem-
ical (s);

(B) Appropriate hazard warnings; and

(C) Name and address of the chemical
manufacturer, importer, or other responsible

party.

(2) Chemical manufacturers, importers, or
distributors shall ensure that each container of
hazardous chemicals leaving the workplace is

labeled, tagged, or marked in accordance with this
section in a manner which does not conflict with
the requirements of the Hazardous Materials Trans-
portation Act (18 U.S.C. 81801 et seq.) and reg-
ulations issued under that Act by the U.S. Depart-
ment of Transportation.

(3) If the hazardous chemical is regulated

by the Alaska Occupational Safety and Health Sec-
tion in a substance-specific health standa ', the
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chemical manufacturer, importer, distributor or
employer shall ensure that the labels or other
forms of warning used are in accordance with the
requirements of that standard.

(4) Except as provided in paragraphs (5)
and (6)' of subsection (f); each container of
hazardous chemicals in the workplace shall be
labeled, tagged, or marked with the following
information:

(A) Identity of the hazardous chen-
ical(s) contained therein; a.id

(B) Appropriate hazard warnings.

(5) Signs, placards, process sheets, batch
tickets, operating procedures, or other s ich
written materials may be used in lieu of affixing
labels to individual stationary process contain-
ers, as long as the alternate method identifies
the containers to which it is applicable and con-
veys the information required by paragraph (4)
of this subsection to be on a label. Tie written
materials shall be readily accessible to the
employees in their work area throughout each work
shift.

(6) Portable containers into which hazar-
dous chemicals are transferred from labeled con-
tainers and which are intended only for the
immediate use of the employee who performs the
transfer need not be labeled.

(7) Existing labels on incoming containers
of hazardous chemicals shall not be removed or
defaced unless the container is immediately mark-
ed with the required'information.
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(8) Labels or other forms of warning shall
be legible, in English, and prominently displayed
on the container, or readily available in the work
area throughout each work shift. Employers hav-
ing employees who speak other languages may add
the information in their language to the material
presented, as long as the information is presented
in English as well.

(9) The chemical manufacturer, importer,
distributor or employer need not affix new labels
to comply with this section if existing labels
already convey the required information.

(g) Material safety data sheets.

(1) Chemical manufacturers and importers
shall obtain or develop a material safety data
sheet for each hazardous chemical they produce or
import. Employers shall have a material safety
data sheet for each toxic or hazardous substance
which they use.

(?) Each material safety data sheet shall

be in English and shall contain at least the fol-
lowing information:

(A) The identity used on the label,
and, except as provided for in subsection (j)
of this section, on trade secrets:

(i) If the hazardous chemical is
a single substance, its chemical and
common name(s);

(ii) If the hazardous chemical is
a mixture which has been tested as a
whole to determine its hazards, the
chemical and common name(s) of the

21



ingredients which contribute to these
known hazards, and the common name(s)
of the mixture itself; or,

(iii) If the hazardous chemical
a mixture which has not been tested as
a whole:

a. The chemical and common
name(s) of all ingredients which
have been determined to be health
hazards, and which comprise one
percent or greater of the composi-
tion, except that chemicals iden-
tified as carcinogens under para-
graph (d)(4) of this section shall
be listed if the concentrations
are 0.1 percent or greater; and,

b. The chemical and common
name(s) of all ingredients which
have been determined to present a
physical hazard when present in
the mixture;

1. Physical ari chemi-
cal characteristics of the
hazardous chemical (such as
vapor pressure, flash point);

2. The physical hazards
of the hazardous chemical,
including the potential for
fire, explosion, and reacti-
vity;

3. The health hazards

of the hazardous chemical,
including c'gns and symptoms
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of exposure, and any medical
conditions which are gener-
ally recognized as being
aggravated by exposure to the
chemical,

4. The primary route(s)
of entry;

5. The Alaska Occupa-
tional Safety and Health
permissible exposure limit,
ACGIH Threshold Limit Value,
and any other exposure limit
used or recommended by the
chemical manufacturer, impor-
ter, or employer preparing
the material safety data
sheet, where available;

6. Whether the hazar-
dous chemical is listed in
the National Toxicology Pro-
gram (NTP) Annual Report on
Carcinogens (latest edi tion)
or has been found to be a po-
tential carcinogen in the
International Agency for Re-
search on Cancer (1 ARC)
Monographs (latest edition),
or by an Alaska Occupational
Safety and Health standard;

7. An} general ly appli-
cable precautions for safe
handling and wuse which are
known to the chemical manu-
facturer, importer or anploy-
er preparing the material
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safety data sheet, including
appropriate hygienic practi-
ces, protective measures dur-
ing repair and maintenance of
contaminated equipment, and
procedures for clean-up of
spills and leaks;

8. Any generally appli-
cable control measures which
are known to the chemical
manufacturer, importer or em-
ployer preparing the material
safety data sheet, such as
appropriate engineering con-
trols, work practices , or
personal protective equip-
ment;

9. Emergency and first
aid procedures;

10. The date of prepa-
ration of the safety data
sheet or the last change to
it: and,

11. The name, address
and telephone number of the
chemical manufacturer, impor-
ter, employer or other re-
sponsible party preparing or

distributing the material
safety data sheet, who can
provide additional informa-

tion on the hazardous chemi-
cal arid appropriate emergency
procedures, if necessary.
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(3) If no relevant information is found
for any given category on the material safety
data sheet, the chemical manufacturer, importer
or employer preparing the material safety data
sheet shall mark it to indicate that no appli-
cable information was found.

(4) Where complex mixtures have similar
hazards and contents (i.e. the chemical ingredi-
ents are essentially the same, but the specific
composition varies from mixture to mixture), the
chemical manufacturer, importer or employer may
prepare one material safety data sheet to apply
to all of these similar mixtures.

(5) The chemical manufacturer, importer or
employer preparing the material safety data sheet
shall ensure that the information recorded accu-
rately reflects the scientific evidence used in
making the hazard determination. If the chemical
manufacturer, importer or employer becomes newly
aware of any significant information regarding
the hazards of a chemical, or ways to protect
against the hazards, this new information shall
be added to the material safety data sheet with-

in three months. If the chemical is not currently
being produced or imported the chemical manufac-
turer or importer shall add the information to

the material safety data sheet before the chemi-
cal is introduced into the workplace again.

(6) Chemical manufacturers or importers
shall ensure that distributors and purchasers of
hazardous chemicals are provided an appropriate
material safety data sheet with their initial
shipment, and with the first shipment after a
material safety data sheet is updated. The
chemical manufacturer or importer shall either
provide material safety data sheets with the ship-
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ped containers or send them to the purchaser prior
tci or at the time of the shipment. If the mater-
ial safety data sheet is not provided with the
shipment, the purchaser shall obtain one from the
chemical manufacturer, importer, distributor or
the Department of Labor's Occupational Safety and
Health Section as soon as possible.

(7) Distributors shall ensure that material
safety data sheets, and updated information, are
provided to other distributors and purchasers of
hazardous chemicals.

(8) Copies of the required material safety
data sheets shall be maintained for each hazar-
dous chanical in the workplace, and they shall
be readily accessible during each work shift to
employees when they are in their work area(s).

(9) Material safety data sheets may be kept
in any fonm, including operating procedures, and
may be designed to cover groups of hazardous chem-
icals in a work area where it may be more approp-
riate to address the hazards of a process rather
than individual hazardous chemicals. However,
the employer shall ensure that in all cases the
required information is provided for each hazar-
dous chemical, and is readily accessible during
each work shift to employees when they are in
their work areaf(s).

(10) Material safety data sheets shall also
be made readily available, upon request, to desig-
nated representatives and to the Commissioner, in
accordance with the requirements of 8 AAC 61.270.

The Director shall also be given access to mate-
rial safety data sheets in the same manner.
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(h) Posting requirements.

(1) A poster that contains the provisions
of AS 18.60.065, .066, and .068 shall be dis-
played at the worksite. A poster meeting this
requirement is available from the Department but
an employer may use any poster that meets this
requirement.

(2) Material safety data sheets or equiva-
lent information for each toxic or hazardous
substance to which an employee may be exposed in
the workplace will be posted.

(3) Instead of posting the information re-
quired under (h)(2) of this section, an employer
may post a list of the chemical name and product
name of each toxic or hazardous substance to
which an employee may be exposed in the work-
place, together with an identification of a loca-
tion, in or near the workplace and accessible to
employees, where an employee may inspect the
material safety data sheets.

(i) Employee information and training.

(1) Employees shall be provided the follow-
ing training before employees perform a new job
assignment that may result in the employee being
exposed to a toxic or hazardous substance:

(A) The location, properties, and
known or suspected acute and chronic health
effects of the hazardous or toxic substance
to which the employee is exposed in the
workplace;

(B) the nature of the operations that
could result in exposure to hazardous or
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toxic substances, as well as any necessary
handling or hygienic practices or precau-
tions; and
(C) The location, purpose, proper use,
and limitaitons of personal protective
equipment used in the workplace.
Note: The department will help employers, upon
request, to develop employee safety education
programs to meet the requirements of (i) of this
section.
(2) Effective November 25, 1986, employees
in industries SIC 21-39, shall be provided with
the additional following information and training
on hazardous or toxic substances in their work
area at the time of their initial assignment, and
whenever a new hazard is introduced into their
work area.
(A) Information. Employees shall be
informed of:

(1) the requirements of this
section;

(i) any operations in their
area where hazardous chemicals are present;
and,

(iii) the location and availability
of the written hazard communication
program including the required
list(s) of hazardous chemicals, and
material safety data sheets required

by this section.
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(B) Training. Employee training shall
include at least:

(i) Methods and observations that
may be used to detect the presence or
release of a hazardous chemical in. the
work area (such as monitoring conducted
by the employer, continuous monitoring
devices, visual appearance or odor of
hazardous chemicals when being releas-
ed, etc.);

(ii) The physical and health
hazards of the chemicals in the work
area,

(iii) The measures employees can
take to protect themselves from these
hazards, including specfic procedures
trie employer has implemented to protect
employees from exposure to hazardous
chemicals, such as appropriate work
practices, emergency procedures, and
personal protective equipment to be
used;

(iv) The details of the hazard com-
munication program developed by the
employer, including an explanation of
the labeling system and the material
safety data sheet, and how employees
can obtain and wuse the appropriate
hazard information.

(j) Trade Secrets.
(1) The chemical manufacturer, importer or

employer may withhold the specific chemic'jl iden-
tity, including the chemical name and- other speci-



fic identification of a hazardous chemical, from
the material safety data sheet, provided that:

(A) The claim that the information
withheld is a trade secret can be supported;

(B) Information contained in the mate-
rial safety data sheet concerning the proper-
ties and effects of the hazardous chanical is
di sclosed;

(C) The material safety data sheet in-
dicates that the specific chemical identity
is being withheld as a trade secret; and,

(D) The specific chemical identity is
made available to health professionals, in
accordance with the applicable provisions of
this section.

(2) Where a treating physician or nurse de-
termines that a medical emergency exists and the
specific chemical identity of a hazardous chemical
is necessary for emergency or first-aid treatment
the chemical mai.jfacturer, importer, or employer
shall immediately disclose the specific chemical
identity of a trade secret chemical to that treat-
ing physician or nurse, regardless of the exis-
tence of a written statement of need or a con-
fidentiality agreement. The chemical manufactur-
er, importer or employer may require a written
statement of need and confidentiality agreement,
ir accordance with the provisions of paragraphs
(j ;(3) and (4) of this section, as soon as cir-
cumstances permit.

(3) In non-emergency situations, a chemical
manufacturer, importer, or employer shall, upo:
request, disclose a specific chemical identity,



otherwise permitted to be withheld under para-
graph (j)(1) of this section, to a health pro-
fessional (i.e. physician, industrial hygienist,
toxicologist, or epidemiologist) providing medi-

or ocher occupational health services to

exposed employee(s) if:

(A) The request is in writing;

(B) The request describes with reason-
able detail one or more of the following oc-
cupational health needs for the information:

(i) To assess the hazards of the
chemicals to which employees will be
exposed;

(ii) To conduct or assess sampling

of the workplace atmosphere to deter-
mine employee exposure levels;

(iii) To conduct pre-assignment or
periodic medical surveillance of ex-
posed employees;

(iv) To provide medical treatment
to exposed employees;

(v) To select or assess appropri-
ate personal protective equipment for
exposed employees;

(vi) To design or assess engineer-
ing controls or other protective mea-

sures for exposed employees; and,

(vii) To conduct studies to deter-
mine the health effects of exposure.
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(C) The request explains in detail why
the disclosure of the specific chemical iden-
tity is essential and that, in lieu thereof,,
the disclosure of the following information
would not enable the health professional to
provide the occupational health services de-
scribed in paragraph (2) of this subsection:

(i) The properties and effects of

the chemical;

(ii) Measures for controlling

workers' exposure to the chemical;

(iii) Methods of monitoring
analyzing worker exposure to the chem-
ical; and,

(iv) Methods of diagnosing
treating harmful exposures to the chem-
ical;

(D) The request includes a description
of the procedures to be used to maintain the
confidential ity of the <cisclosed informa-
tion; and,

(E) The health professional, and the
employer or contractor of the health profes-
sional's services (i.e. downstream employer,
labor organization, or individual employer),
agree in a written confidentiality agreement
that the health professional will not use
the trade secret information for any purpose
other than the health need(s) asserted and
agree not to release the information under
any circumstances other than to Alaska Occu-
pational Safety and Health Section as pro-
vided in paragraph (6) of this subsection,

and

and



except as authorized by the terms of the
agreement or by the chemical manufacturer,
importer, or employer.

(4) The confidentiality agreement autho-
rized by subparagraph (j)(3)(E) of this section:

(A) May restrict the use of the infor-
mation to the health purposes indicated in
the written statement of need;

(B) May provide for appropriate legal
remedies in the event of a breach of the
agreement, including stipulation of a rec-
sonable pre-estimate of likely damages; and,

(C) May not include requirements for
the posting of a penalty bond.

(5) Nothing in this standard is meant to
preclude the parties from pursuing non-contrac-
tual remedies to the extent permitted by law.

(6) If the health professional receiving
the trade secret information decides that there
is a need to disclose it to Alaska Occupational
Safety and Health Section, the chemical manufac-
turer, importer, or employer who provided the
information shall be informed by the health pro-
fessional prior to, or at the same time as, such
di sc losur e.

(7) If the chemical manufacturer, importer,
or employer denies a written request ror disclo-
sure of a specific chemical identity, the denial
must:

(A) Be provided to the health profes-

sional within thirty days of the request;
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(B) Be in writing;

(C) Include evidence to support the
claim that the specific chemical identity
is a trade secret;

(D) State the specific reasons why the
request is being denied; and,

(E) Explain in detail how alternative
information may satisfy the specific medical
or occupational health need without reveal-
ing the specific chemical identity.

(8) The health professional whose request
for information is denied under paragraph (j)(7)
of this section may refer the request and the
written denial of the request to the Alaska
Occupational Safety and Health Section for
consideration.

(9) When a health professional refers the
denial to the Alaska Occupational Safety and
Health Section under paragraph (j)(8) of this
section, the Alaska Occupational Safety and
Health Section shall consider the evidence to
determine if:

(A) The chemical manufacturer, impor-
ter, or employer has supported the claim that
the specific chemical identity is a trade
secret;

(B) The health professional has sup-
ported the claim that there is a medical or
occupational health need for the informa-
tion; and,
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(C) The health professional has demon-
strated adequate means to protect the con-
fidenta ity.

(10) If the Alaska Occupational Safety and
Health Section determines that the specific
chemical identity requested under paragraph
(J)(3) of this section is not a bona fide trade
secret, or that it is a trade secret but the
requesting health professional has a legitimate
medical or occupational health need for the
information, has executed a written confi-
dentiality agreement, and has shown adequate
means to protect the confidentiality of the
information, then the chemical manufacturer,
importer, or employer will be subject to citation
by the Alaska Occupational Safety and Health
Section.

(11) If a chemical manufacturer, importer,
or employer demonstrates to the Alaska Occua-
ational Safety and Health Section that the
execution of a confidentiality agreement would
not provide sufficient protection against the
potential harm from the unauthorized disclosure
of a trade secret specific chemical indentity,
the Commissioner may issue such orders or inpose
sue,, additional Ilimitations or conditions wupon
the disclosure of tne requested chemical informa-
tion as may be appropriate to assure that the
occupational health services are provided
without an undue risk of harm to the chemical
manufacturer, importer, or employer.

(12) If, following the issuance of a cita-
tion and any protective orders, the chemical
manufacturer, importer, or employer continues to
withhold the information, the matter is referr-
able to the Occupational Safety and Health Review
Board for enforcement of the citation. In accor-
dance with the Alaska Rules of Civil Procedures,
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