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January 25, 1983

Dear President Kerttula:

This letter i1s to notify you officially as President of
the Senate that 1 have an indirect and personal conflict
of iInterest with Senate Bill =62, "An Act relating to an
appropriation for a feasibility study Copper River Jasin
natural gas "or electric power generation.' This measure
has been referred for consideration to the Senate
Resources Committee, the committee of first referral.

It has a further referral to the Senate Finance Committee.

This conflict of interest arises from the fact that 1 have
now and have had for five years a financial interest iIn an
oil and gas lease in the Copper River Basin. This
legislation would directly aid in the development of
leases In this area by studying the use of Copper River
Basin gas by local utilities In the generation of
electricity.

I have been 1In contact with the Attorney General and his
staff as to the proper and legally correct procedure to
follow in this situation. He has advised me that if and
when the Resources Committee considers SB 62, 1 should not
chair that committee session. Accordingly, 1f and when
the committee considers this legislation, Senator Ziegler,
Vice-Chairman of the Resources Committee, will serve as
chairman.

It 1Is my utmost desire to avoid any semblance of
impropriety that "would reflect upon the integrity of this
body or any of its members.

Sincerely,

Senator Bettye Fahrenkamp
Chairman
Senate Resources Committee
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TO: Senate Resources Committee Members
FROM: Senate Resources Committee Staff
RE: March 25 Hearing

DATE: March 24, 1983

On Friday, March 25 at 3:00 pm 1in the Beltz Room, the
following bills will be heard:

SB 120 AN ACT RELATING TO SOIL AND WATER CONSERVATION.

The sponsor of SB 120 has requested that the Committee
consider Sponsor Substitute for SB 120 in lieu of the original
bill.

SSSB 120 creates the Soil and Water Conservation Board in
place of the Soil Conservation Board, and replaces the current
system of one Soil Conservation District (which includes the
area of the entire state) divided into subdistricts, with a system
of Soil and Water Conservation Districts.

The membership of the Board is increased to allow for
appointment of 1 member from each of 5 geographic areas of the
state; each board member must be a producer of renewable resources
and have a cooperative agreement with a soil and ™"ater
conservation district, rather than possessing land as 4s currently
required. The Board®"s advisory duties are increased to allow
them to hold public hearings and to review appeals. The Commissioner
of DNR-is authorized to appoint an executive director and clerical
staff to assist the Board.

The following 3 bills have passed out of the Resources
Subcommittee on Fisheries. Recommendations of the Subcommittee
have been 1incorporated .Into draft Committee Substitutes, which will
be discussed by Senear Mulcahy, Subcommittee Chairman, at the
hearing.



CSSB 73 AN ACT RELATING TO COMMERCIAL FISHING LOANS, which
changes the residency requirement for a commercial fishing loan
from 5 years to 2 years.

CSSB 136 AN ACT RELATING TO THE OPERATION OF STATIONARY FISJING
GEAR, which provides exemptions to the prose™i requirement that
a permit holder be physically present during the operation of
stationary fishing gear.

CSSB 156 AN ACT RELATING TO THE SALE, LEASE OR GRANT OF STATE
HATCHERY FACILITIES, which allows the Commissioner of Fish and
Game to sell, lease, or grant a state hatchery facility to a
qualified regional aouaculture association.

The following two bills will also be heard:
SR 2 RELATING TO THE CROSS ISLAND WELL

SR 2 resolves that the North Slope Borough not iImpose
restrictions in addition to those already required by the state
on the operator of the Cross Island Well in the Beaufort Sea.

SB 151 AN ACT RELATING TO REGIONAL RESOURCE DEVELOPMENT AUTHORITIES.

The Committee will be considering further a Committee
Substitute for SB 151. Additional amendments to the CS are
still being prepared, and will be submitted to you under separate
cover prior to Friday"s hearing.
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November 26, 1982

D.A. Hostak, Directo”".
Division of Business Loans
and Veterans Affairs
Department of Commerce
and Economic Development
Pouch D

Juneau, Alaska 99811

Re: Constitutionality of Residence
Requirement for Fishing Loans
(AS 16.10.310).
Our file 366-161-83.
Dear Mr. Hostak:

You requested our opinion regarding the constitution-
ality of the five-year durational residency requirement for com-
mercial fishing loans under AS 16 .10.300--16.10.370.
.310(a) (L),

ch. 113, 8 7), provides:

AS 16.10-

repealed and reenacted earlier this year (1982 SLA,

(@ The department may
(@ make loans to

(A individual commercial fishermen who
have been st™te residents for a continuous period
of five years immediately preceding the date of
application for a loan under AS 16 .10 .300--16.10-
.3/0 and have had a crewmember or commercial fish-
ing license under AS 16.05.480 or a permit under
AS 16.43 for any one of the past five years, and
who actively participated iIn the Tfishery during
that period, for the purchase of entry permits;

(B) an individual who has been a state
resident for a continuous period of Tfive years
immediately preceding the dace of application for
a loan under AS 16 .10 .300--16.10.370, who (i) be-
cause of lack of training or lack of employment
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opportunities iIn the area of residence does not
have occupational opportunities available other
than commercial fTishiag; or (iL) i1s economically
dependent on commercial Tfishing for a livelihood
and commercial fTishing has been a traditional way
of life for the individual in Alaska, for the re-
pair, restoration or upgrading of existing vessels
and gear, for the purchase of entry permits and
gear, and for theconstruction and purchase of
vessels;

(© corporations, partnerships, or
joint ventures, 100 uercent of which are owned by
individual commercial Tfishermen who have been
state residents for a continuous period of five
years immediately preceding the date of applica-
tion for a loan under AS 16.10.310(a)(1)(B) and
have had a crewmember or commercial Tfishing 1i1-
cense under AS 16.05.430 or a permit under
AS 16.43 for any one of the past five years, and
who actively participated i1n the Tfishery during
that period, for the repair, restoration or up-
grading of existing vessels and gear, for the pur-
chase of gear, and for the construction and pur-
chase of vessels.

A common feature of each of the three subparagraphs is a five-
year durational residency requirement for eligibility to apply

for loans. 1/

v Under subparagraphs (A) and (B) , individuals who have been
Alaska residents for a continuous period of five years immediate-
ly preceding the date of application for a loan may apply. Under
subparagraph (C),corporations, partnerships, or joint ventures,
100 percent of which are 11wned by commercial fishermen who have
been state residents for a continuous; period of five years Imme-
diately preceding the date of application for a loan, may apply.
Although each of the three subparagraphs differ In additional
eligibility requirements and the purposes for which loans may be
made, those differences do not affect the constitutionality of
the five-year durational residency requirements imposed. Accord-
ingly, there is no need to discuss each subparagraph separately.
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For the reasons -which follow, we believe each of the
five-year durational residency requirements iIn AS 16.10.310(a)(1)
IS unconstitutional. Further, we believe this result i1s suffi-
ciently clear that no good fTaith defense of the requirements
could be made 1t they were challenged iIn court. Accordingly, we
believe the commercial fishing loan program under AS 16.10.300 -
16.10.370 must be suspended until the legislature changes the
statutory scheme authorizing the program.

1. BACKGROUND

Durational residency requirements for eligibility to
participate 1In state programs have been the subject of a number
of judicial decisions, both in the Alaska Supreme Ciurt and the
United States Supreme Court. Because durational residency re-
quirements have the effect of creating two classes of residents,
only one of which 1is eligible to participate iIn the program,
challenges to such requirements usually are based on the equal
protection clauses of article 1, section 1 of the Alaska Consti-
tution and the Fourteenth Amendment to the United States Consti-
tution.

An earlier opinion by this office discusses at great
length the tests employed by the courts when a durational resi-
dency requirement is challenged as a denial of equal protection.
1982 Alaska Op. Atty. Gen. No. 7 (July 14) (expressing opinion

that durational residency requirements for veterans Jloans are
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unconstitutional). If the durational residency requirement at

issue penalizes the exercise of the right to travel, eilther
through infringement of a fundamental right (such as voting) or
through denial of a basic necessity of life (such as welfare or
medical services), it is unconstitutional as a denial of equal
protection under the United States Constitution unless i1t fur-
thers a compelling state interest. Dunn v. Blumstein, 405 U.S.
330 (@972) (voting); Shapiro v. Thompson, 394 U.S. 618 (1969)
(welfare); Memorial Hospital v. Maricopa County, 415 U.S. 450
(1974) (medical care). IT it does not penalize the exercise of
the right to travel, 1t iIs not unconstitutional as a denial of
equal protection under the United States Constitution as long as
it has a rational basis. Scsna v. lowa, 419 U.S. 393 (1975).
Under the Alaska Constitution, a durationaL residency requirement
IS not unconstitutional as a denial of equal protection 1I1f it
substantially furthers the legitimate purposes of the legislation
and the state interest in imposing the requirement outweighs the

constitutional right 1involved. 2/ Williams v. Zobel, 619 P.2d

2/ As a general rule, the test for constitutionality under the
Alaska Constitution when the exercise of the right to travel 1is
not penalized is stricter than the rational basis test under the
United States Constitution. Accordingly, 1f a challenged statute
survives judicial scrutiny under the Alaska Constitution 1iIn the
Alaska courts, it follows a fortiori that it is constitutional
under the United States Constitution and nc independent analysis
IS necessary. Williams v. Zobel, 619 P.iu 448, 457 (Alaska
1980); but see Zobel v. Wwilliams, _ U.S.  , 72 L.Ed.2d 672
(1982).
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422, 427 (Alaska 1980) (*"Zobel 1), applying State v. Erickson,
04 P.2d 1 (Alaska 1978).
1. ANALYSIS

The Tfirst inquiry 1is whether the durational residency
requirement penalizes the exercise of the right to travel either
through iInfringement of a fundamental right or through denial of
a basic necessity of life. In our opinion, the five-year dura-
tional residency requirement for a commercial TfTishing loan is
neither an i1nfringement of a fundamental right nor a denial of a
basic necessity of life and therefore does not penalize the ex-
ercise of the right to travel.

Obtaining a commercial fishing loan i1s rot a fundamen-
tal right for purposes of equal protection analysis. CT.
Williams v. Zobel, 619 P.2d 448, 457 (Alaska 1980) (‘'Zobel 11™)
(equality 1in distribution of permanent fund earnings 1iIs not a
fundamental right), reversed on other grounds _ U.S. _ , 72
L.Ed.2d 672 (1982); Commercial Fisheries Entry Commission V.
Apokedak, 606 P.21 1255, 1262 (1980) (eligibility to apply for a
limited entry permit is not a fundamental right). It also seems
clear that a commei c.ial fishing loan is not a basic necessity of
life. Cf. Zobel Il at 455 (*'a permanent fund earnings dividend
IS not a “basic necessity"').

Accordingly, we believe the five-year durational resi-

dency requirements iIn AS 16.10.310(a)(1) do not have to satisfy
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the compelling state interest test. This view iIs consistent with
what appears to be the general rule applied by the United States
Supreme Court that statutes providing TfTor governmental payments
of monetary benefits are entitled to a strong presumption of con-
stitutionality and should be upheld i1f they havv a rational ba-
sis. See, e.g., Califano v. Torres, 435 U.S. 1, 5 (1978), and
cases cited. 3/

Since we believe the courts would not measure the
five-year durational residency requirements of AS 16.10.310(a)(1)
against the more stringent compelling state interest test, Its
constitutionality under the United States Constitution depends on
whether i1t.has a rational basis. Under the Alaska Constitution,
it depends on whether it meets the substantially-furthers-the-
purposes/balancing teft of Erickson. Because a classification
satisfying the Erickson test a fortiori satisfies the fTederal
rational basis test, see n. 2 supra, the question becomes whether
the requirements meet the Erickson test.

Under that test, the court

must look to the purpose of the statute, viewing
the legislation as a whole, and the circumstances

surrounding it. It must bo determined that this
purpose 1iIs legitimate, that i1t fTalls within the
police power of the state. Examining the means

used to accomplish the legislative objectives and
the reasons advanced therefore, the court must

3/ The Alaska Supreme Court cited Torres with apparent approval
in Zobel 1l at 463.  —————-
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then determine whether the means chosen substan-

tially further the goals of the enactment. Final-

ly, the state iInterest iIn the cViosen means must be

balanced against the nature of the constitutional

right involved.

Erickson, 574 P.2d at 12 (footnotes omitted).

The fTirst step In the analysis i1s to identify the pur-
poses of the legislation and determine whether those purposes are
legitimate.

In AS 16.10.300, the |legislature declared the policy
underlying the commercial fishing loan program: "It is the poli-
cy of the state, under secs. 300--370 of this chapter, to promote
the rehabilitation of the state"s fTisheries, development of a
predominantly resident fishery, and continued maintenance of com-
mercial fishing gear and vessels throughout the state by means of
long-term low iInterest loans.” Three legislative purposes emerge
from this statement: (1) provnoting the rehabilitation of the
state"s fTisheries; () promoting development of a predominantly
resident fishery, and @) promoting continued maintenance of com-
mercial Tfishing gear and vessels throughout the state. Another
obvious purpose -- albeit necessarily implied —- i1s that only
bona fide state residents receive the commercial Tishing loans
authorized. A fTifth plausible purpose -- again, only by impli-
cation —— is to limit those loans only to long-term (i.e., fTive-

year) residents. Finally, a sixth plausible purpose -- again,

only implied —- is to ensure that recipients of commercial fish-
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ing loans have an opportunity to become aware of the rigors of
that profession and obtain some experience iIn the field before
becoming i1ndependent operators.

The first purpose -- promoting rehabilitation of the
state"s Tisheries -- clearly is permissible. See Alaska Consti-
tution, article VIIl, 8 A and 5.

The second purpose identified i1s "to promote the devel-
opment of a predominantly resident fishery.” AS 13.10.300 (in
part) . To the extent this statement: iIs evidence of a legislative
purpose to restrict Alaska®s commercial Tfisheries to Alaska resi-

dents, there 1is a question whether it is permissible. A/ How-

A Originally, the courts considered that states owned the
7ish and wildlife resources within their borders. As a result,
it was held that a state could limit the privilege of taking
those resources to i1ts own residents, Corfield v. Coryell, 6 F.
Cas. 5A6 (C.C.E.D. Pa. 1823) (No. 3,230) (oysters), and that a
state could prohibit shipment of those resources outside its
borders once they had been reduced to capture. Geer .
Connecticut, 161 U.S. 519 (1896) (game birds). However, 1In a
long line of subsequent cases, the United States Supreme Court
has made clear that a state does not own the fish and wildlife

resources within its borders iIn a proprietary sense. In Missouri
v. Holland, 252 U.S. A16, AjA (1920), a challenge to the federal
Migratory Eird Treaty Act, Justice Holmes stated: '"To put the

claim of the state upon title iIs to lean upon a slender reed."
"The whole ownership theory, in fact, 1i1s now generally regarded
as but a fiction expressive iIn legal shorthand of the iImportance
to i1ts people that a State have power to preserve and regulate
the exploitation of an iImportant resource.” Toomer v. Witsell,
33A U.S. 385, A02 (19A8). Also see Douglas v. Seacoast Products,
A31 U.S. 265, 28A (A977)"; Baldwin v. Montana Fish & Game Commis-
sion, A36 U.S. 371, 385-386 (1978); Hughes v. Oklahoma, AAl U.S.

322, 327-335 (1979); cf. Brown v. Anderson, 202 F.Supp. 96
(. Alaska 1962) (three-judge panel) (statute granting commis-
sioner and Board of Fish and Game authority to close registration
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ever, courts will construe statutes to avoid constitutional prob-
lems #r'possible. Bonjour v. Bonjour, 592 P.2d 1233 (Alaska
1978). That can be done here by reading this statement of pur-
pose as manifesting a legislative iIntent that the state loans
authorized be used to promote the development 0I a strong resi-
dent commercial Tfishing 1industry which /Zill benefit the state
through expanded employment opportunities, etc. This purpose
clearly is permissible: "Encouraging and assisting the wholesome
development of new business and industry iIn Alaska and rehabil-
itating and expanding existing business and iIndustry are legiti-
mate legislative purposes.” De Armond v. Alaska State Develop-
ment Corp., 376 P.2d 717, 721-722 (Alaska 1962).

The thirdpurpose identified -- to promote continued
maintenance of commercial Tfishing gear and vessels -- similarly

iIs permissible under the state®"s general police power to legis-.

kj (Continued)

areas or districts to commercial TfTishing by nonresidents held
unconstitutional).

The United States Supreme Court alsr has mace clear
that 1t i1s impermissible for a state to regula e solely for the
purpose of giving Iits residents an economic ad ,antage over non-
residents. See, e.g., Foster-Fountain Packing Co. v. Haydel, 278
U.S. 1 (1928) (Louisiana statute prohibiting transport of shrimp
outside Louisiana until head and shells removed struck down as
economic protectionism);“Toomer v. Witseli, supra (South Carolina
nonresident fee of $2,500 to take shrimp struck fown where resi-
dent fee was $25): Mullaney v. Anderson, 342 U.S. 415 (It
(Alaska nonresident commercial fishing license fee of $50 struc.
down where resident license fee was $5).
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late for the welfare of its citizens.

The fourth Ilegislative purpose identified is to limit
eligibility for state commercial Tfishing loans to state resi-
dents. A legislative purpose to prefer state residents over non-
residents in the allocation of state monetary benefits 1Is per-
missible. "Generally, a state has much more authority to draw
distinctions between residents and nonresidents than between
long-term and short-term residents.” Zobel 11 at 436, n. 10 (Ju-
stice Rabinowitz, concurring) (citations omitted).

Such distinctions usually are challenged under the
privileges and immunities clause of article 1V, section 2 of the
United States Constitution, which provides ™"[t]he citizens of
each state shall be entitled to all privileges and Immunities of
citizens in the several states,” not the equal protection clause
of the Fourteenth Amendment. The definitive pronouncement re-,
garding the constitutionality of limiting the recipients of state
monetary benefits to state residents seems to be that by Justice
Washington, sitting as Circuit Justice, 1in Corfield v. Coryell, 6
F. Cas. 546, 552 (C.C.E.D. Pa. 1823) (No. 3,230): "[W]e cannot
accede to the proposition that, under this provision of the Con-
stitution, the citizens of the several States are permitted to
participate i1n all the rights which belong exclusively to the
citizens of any particular State, merely upon the ground that

they are enjoyed by those citizens; much less, that In regulating
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the use of the common property of the citizens of such State, the
legislature 1is bound to extend to the citizens of all other
States the same advantages as are secured to i1Its own citizens."
The proposition that a state can limit 1ts monetary benefits to
its own residents apparently iIs no longer open to serious ques -
tion.

The fifth possible legislative purpose -- to limit el-
igibility for commercial fishing loans only to long-term (i.e.,
five-year residents) —- is not permissible. The only ground ad-
vanced to support such a distinction between residents has been
that long-term residents should be entitled to some reward for
their past .contributions to the state. This past contributions
rationale was expressly found impermissible in Zobel v . Williams,

U.S. _ , 72 L.Ed.2d 672 (1982).

The final possible legislative purpose identified i1s to
ensure that the recipients of commercial Tfishing loans had an
opportunity to become aware of the rigoti of that profession and
to obtain some experience. We believe that this is permissible
under the state"s general police power to legislate for the wel-
fare of 1ts citizens.

The second element of the Erickson test is to determine
whether the challenged classification —- hero, the five-year dur-

ational residency requirement -- substantially furthers the le-

gitimate purposes.
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The Tirst purpose identified is to promote rehabilita-
tion of Alaska®s fTisheries. This apparently related to the form-
er authorization in AS 16.10.310(a)(1)(B), repealed in 1976 SLA,
ch. 190, 8§ 2, for hatchery construction. The loans now author-
ized for the purchase of limited entry permits and the purchase
and repair of vessels and gear bear little or no relation to re-
habilitation of the fisheries. In fact, the opposite seems to be
the case since improved vessels and gear would increase pressure
on Ffisheries. While limiting such loans to five-year residents
might mitigate this iIncreased pressure, we believe the connection
simply is too attenuated to be characterized as substantially
furthering the purpose of rehabilitating Alaska"s fTisheries. (To
the extent there is such a connection, it clearly would not sur-
vive the balancing element of the Erickson test, discussed be-
low) .

The second permissible purpose of the legislation is to
promote development of a strong resident commercial Tfishing in-
dustry. This permissible purpose appears inextricably linked to
the fourth purpose identified: limiting the benefits of the com-
mercial Tfishing loan program to state residents only. To accom-
plish these purposes, the legislature has limited eligibility for
loans to five-year residents, AS 16.10.310(a)(1)(A) and (B) , and
corporations, partnerships and joint ventures wholly owned by

five-year residents. AS 16.10.310(a)(1)(C). The five-year dura-
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tional residency requirement thus appears to be a mechanism to
ensure that only the resident fishing iIndustry —-- i.e., bona fide
state residents -- qualify for che loans.

A state may require some period of residency to ensure
that 1individuals seeking a state benefit are bona fide resi-
dents. 5/ Sosna v. lowa, 419 U.S. 393 Cl1975); Starns V.
Malkerson, 326 F.Supp. 234 (O. Minn. 1970), aff"d without opin-
ion, 401 U.S. 985 (1971); Vlandis v. Kline, 412 U.S. 441, 452-53
(1973) (dicta); Zobel 11. In other words, a durational residency
requirement iIn general bears a fair and substantial relationship
to testing the bona fides of residency. The precise length of
residency required seems immaterial to the "fair and substantial
relationship™ inquiry under Erickson; indeed, the longer the pe-
riod of residency required, it would seem, the more likely it 1is

that the applicant is a bona fide resident. 6/ The more 1Im-.

5/ Indeed, even iIn cases involving fundamental rights and basic
necessities of life, the courts recognize that some minimum per-
1od of residency may be required to prevent fraud. The precise
length of that period may be based on the particular facts pre-
sented. Compare Dunn v. Bluinstein, 405 U.S. 330 (1972) (Tennessee
permitted to apply no more than 30-day residency requirement for
voting), with Marston v. Lewis, 410 U.S. o079 (1973) (Arizona per-
mitted to apply 50-day residency requirement for voting).

6/ But see Thomas v. Bailey, 595 P.2d 1, 18 (1979) (Justice
Itabinowitz concurring) : "Whether or not the state has a
justifiable concern that" state land be distributed to bona fTide
residents of Alaska to the exclusion of non-resident applicants,
requiring a minimum of three years actual domicile to establish
bona fide residence status iIn the state simply bears no substan-
tial relationship to the asserted purpose of the requirement.”
(Footnote omitted).
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pcrtant question, discussed below, 1iIs whether the state"s inter-
est In requiring that length of residence outweighs the rights of
those denied the benefit.

The third legitimate purpose identified is the 'con-
tinued maintenance of commr~ jial fishing gear and vessels
throughout the state.” AS 16.10.300. We believe a fTive-year
durational residency requirement for a commercial Tfishing loan
bears virtually no relationship to this purpose. It is a well-
known fact that a substantial portion of the commercial Tfishing
fleet iIn Alaska 1s owned and operated by nonresidents. Moreover,
it 1s not unreasonable to speculate that an additional portion of
the commercial Tishing fleet iIn Alaska is owned by Alaska resi-
dents who have resided here for less than five years. Both of
these groups would be completely excluded from the benefits of
the commercial Tfishing loan program by virtue of the five-year
durational residency requirement. As a result, the requirement
does not bear a fair and substantial relationship to the "contin-
ued maintenance of commercial fishing gear and vessels throughout
the state"™ but, 1iInstead, may make achievement of that goal less
likely than i1t would be if the program was open to all Tfishermen.

The final leg., jimate purpose identified Is to ensure
that recipients of commercial fishing loans are aware of the rig-
oious life of a commercial fisherman and acquire the necessary

skills to pursue that profession. However, the five-year dura-
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tional residency classification 1is insufficiently tailored to
reach this erd. On the one hand, it excludes less-than-five-year
residents whp are experienced fishermen; on the other hand, the
five-year durational residency requirements standing alone would
permit any Tfive-year resident to apply regardless of experience.
In other woras, the classification does not further the legiti-
mate purpose. This Tamiliarity and experience rationale for a
three-year durational residency requirement for lobster and crab
fishing licenses was rejected on this basis 1In Massey V.
Apollonio, 387 F.Supp. 373 (D. Maine 1974).

Moreover, this legitimate purpose appears to be ad-
vanced fTar emore effectively by other statutory eligibility re-
quirements. AS 16.10.310(a)(1)(A) and AS 16.10.310(A)(LH(C) re-
quire that applicants must have had a crewmember or commercial
fishing license under AS 16.05.480 or a permit under AS 16.43 for
any one of the past five years and have actively participated 1in
the Tfishery during that period. Alternative requirements iIn
AS 16.10.310(a)(1)(B) are that an individual eilther reside iIn an
area with no occupational opportunities other than commercial
fishing or be economically dependent on commercial Tfishing for a
livelithood i1f commercial Tfishing has been a traditional way of
life for him.

The fTinal step iIn the Erickson analysis i1s to balance

the state interest furthered by the classification - 1i.e., the
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durational residency requirement -- against the nature of the

individual right infringed. The only permissible state interests
furthered by the durational residency requirement are ensuring
that only the resident fishing iIndustry, 1i.e., bona fide state
resident commercial Tfishermen, qualify for the economic benefits
afforded by the state"s commercial Tfishing loan program. The
individual right infringed is that bona fide Alaska residents who
do not meet the TfTive-year requirement are absolutely precluded
from participating in the program. The balance, then, is between
the state®"s need to require Tive years of residency against the
deprivation that less-than-five-year residents suffer.

We believe there is no question that the Alaska Supreme
Court would strike the balance i1n favor of the less-than-five-
year resident and hold the TfTive-year durational residency re-
quirement unconstitutional. Initially, we note that the Alaska
Supreme Court historically has viewed durational residency re-
quirements less favorably than the United States Supreme Court.
Compare State v. Adams, 522 P.2d 1125 (Alaska 1974) (one-year
durational residency requirement for divorce held unconstitution-
al under Alaska Constitution), with Sosna v. lowa, 419 U.S. 393
(1975) (one-year durational residency requirement for divoi*ce
held constitutional under United States Constitution). Justice
Rabinowitz, concurring in Thomas v. Bailey. 595 P.2d 1 (Alaska

1979) , stated that residence of three years duration was not rea-
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sonably required to ensure that only bona fide state residents
qualified for grants of state land. 7/ Senior Justice Dimond,
joined by Justice Matthews, dissenting iIn Zobel 11, pointed out
that "it has never been questioned that durational residency re-
quirements, when valid, must be reasonable in length."

Of course, what isreasonable to one personmay not be
reasonable to another. However, we believe even more deferential
courts would hold that the state"s interest iIn imposing a Tfive-
year durational residency requirement to test the bona fides of
residency is outweighed by the Iless-than-five-year resident"s
right to be treated equally, and would find the requirement un-
reasonable.- In Vlandis v. Kline, 412 U.S. 414 (1973), the United
States Supreme Court struck down Connecticut®"s fTour-year dura-
tional residency requirement for reduced state university tui-
tion. The Court held that the four-year requirement created an
irrebuttable presumption of nonrcsidency, and that the state"s
refusal to provide a procedure by which individuals with less
than four years residency could prove that they were bona TfTide
residents of the state constituted a denial of due process. Al-
though the VIlandis dissenters may be correct in their argument

that this due process legal theory is not sound 8/, we believe

7/ See note 6, supra.

8/ Justice Rehnquist, joined by Chief Justice Burger and Jus-
tice Douglas, pointed out iIn his dissent In VIlandis that the ma-
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the effect of the decision is clear: a four-year durational res-
idency requirement is clearly unconstitutional.

In Vlandis, the Court noted the special problems 1in-
volved when a state attempts to determine the bona fide residence
of a highly mobile population:

Wf are aware, of course, of the special prob-
lems i1nvolved iIn determining the bona fide resi-

dence of college students who come from out of
State to attend that State"s public univers-

ity. -
. . . The Statecan establish such reasonable
criteria for iIn-state status as to make virtually
certain that students who are not, in fact, bona
fideresidents of the State, but whohave come
there solely for educational purposes, cannot take
advantage of the iIn-state rates.
412 U.S. at 452-454. The Court then noted relevant criteria es-
tablished by the Connecticut Attorney General: year-round resi-
dence, voter registration, place of filing tax returns, property
ownership, driver"s license, car registration, marital status,
vacation employment, etc.

This leaves a question as to what length of durational

residency may be required. Under Sosna and Zobel 11, cue year

appears to be constitutionally permissible when fundamental

8/ (Continued)

jority"s theory that an irrebuttable presumption violates due
process relied on principles of substantive due process -- i.e.,
"that due process authorizes courts to hold laws unconstitutional
when they believe the legislature has acted unwisely.” Ferguson
v. Skrupa, 372 U.S. 726, 730 (1963). This theory is not generally
favored. See 412 U.S. at 467-468 and cases cited.
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rights and basic necessities of. 1ife are not involved. Under
Vlandis, 1t seems clear that four years may not be required.
Justice Rabinowitz, concurring in Thomas v. Bailey, supra, disap-
proved three years durational residency. Also see Massey V.
Apollonio, supra (three-year durational residency requirement for
Lobster and crab TfTishing license unconstitutional under federal
rational basis cest).

We are vigorously defending the two-year durational
residency requirement In AS 14.43.125(b) for eligibility to apply
for scholarship loans under AS 14.43.090--]4.43.160. Andress V.
Baxter et al., No. A82-307 Civil (0. Alaska, filed August 3,
1982). Our defense is based on the fact that the residency of
college students is difficult to determine, since their physical
abode once they have entered college almost universally is on or
adjacent to the campus they are attending. When this is coupled,
with the extremely liberal benefits provided qualifying student
applicants, we believe a period of residency longer than one year
i1s defensible.

Similar oor. i1derations apply to commercial TfTishermen.
Fishermen comprise a highly mobile population. Alaska“s
fisheries attract residents of many states who, of necessity,
must spend a considerable amount of time in Alaska. While here,
it iIs quite easy to obtain many of the normal indicia of Alaska

residence: housing, mailing address, voter registration, driv-



D.A. Hostak, Director * November 26, 1982

Div. of Business Loans & Veterans Affairs Page 20
Dept, of Commerce & Economic Development
366-161-83

er"s license, etc. Following repeal of the personal i1ncome tax,
there are few negative consequences attached to declaring Alaska
residency.

Finally, the commercial Tfishing loan program is ex-
tremely attractive to prospective TfTishermen. The 1i1nterest rate
on loans under the program may not exceed 10% percent. AS 16.10-
.320(@)(2)- More importantly, a loan to a qualifying Alaska res-
ident under AS 16.10.333 1i1s the only legal way to finance the
purchase of a limited entry permit using the permit itself as
cc ateral for the loan. 9/ AS 16.43.150(g)- With the price of
limited entry permits ranging as high as $250,000 and up, the de-
sirability of using the permit itself as collateral is obvious.

These considerations may make 1t permissible for the
state to require more than a one-year durational residency re-
quirement. We will have more guidance on this question following
a decision in Andress. However, we believe that the five-year
durational residency requirements iIn AS 16.10.310(a)(1) clearly

are unconstitutional and cannot be defended 1iIn the absence of

74 AS 44.81.220(a)(20) authorizes the Alaska Commercial Fishing
and Agriculture Bank ('CFAB") to make Iloans to TfTive-year resi-
dents with at least one year of experience iIn commercial Tishing.
However, we understand that CFAB is not making such loans at this
time. The five-year eligibility requirement in Al 44.81-
.220(a)(20) suffers the same constitutional defect as the re-
quirement in AS 16.10.320(a)(1). We are sending CFAB a copy of
this opinion, suggesting that Hlegislative consideration of AS

16.10.320(a)(1) also encompass the eligibility requ.rement in
AS 44.81.210(a)(20).
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some compelling reason. 10/
I11. EFFECT OF OPINION

As set out above, 1t is our conclusion that the five-
year durational residency requirements in AS 16.10.310(a)(1)
clearly are unconstitutional. The remaining question 1is what
effect our opinion should have on your administration of the pro-
gram.

We recently undertook a thorough review of this ques-
tion. Following that review, we concluded that three courses of
action aro possible. First, 1T we believe there is a significant
probability that the statute would be found constitutional 1if
challenged -in court, the agency charged with administering the
statute should continue Implementing it. Under these circumstan-
ces, we believe the legislative will, as expressed In the stat-
ute, should be followed by the executive branch unless and until
the statute is ruled unconstitutional by the courts.

Second, 1i1f a good faith argument can be made that the
statute is constitutional but we believe it probably would be
held unconstitutional 11t challenged in court, we will so state

and, 1T appropriate (i.e. subject to practical considerations

10/ The three-year durational residency requirement for running
Tor state legislature was upheld in Gilbert v. State, 526 P.2d
1131 (Alaska 1974) on the ground that the state had a compelling
interest 1In ensuring the candidate is exposed to his prospective
constituents and legislators are familiar with the diverse char-

acter of the state. No such compelling state interests are pre-
sent here.
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of office priorities and resource availability), seek leave to
file an action unaer article IlIl, section 16 of the Alaska Con-
stitution 11/ to obtain a judicial determination of the statute’s
constitutionality.

However, where no good faith argument can be made that
the statute 1is constitutional, we believe i1t iIs the obligation of
the attorney general to say so and, as the legal advisor to the
governor and other state officers, AS 44.23.020(a), to direct
that the program be shut down.

Very rarely will i1t be impossible to make a good faith
argument that a statute 1is constitutional. However, we believe
the Tfiv.e-year duratio/al residency requirement 1In AS 16.10-
.310(a)(1) 1i1s one of those rare exceptions. We reach this con-
clusion on the basis of the thorough case law review undertaken

above. Durational residency requirements longer than one year.

11/ That provision provides iIn part that the governor "may, by
appropriate court action or proceeding brought in the name of the
State, enforce compliance with any constitutional or legislative
mandate, or restrain violation of any constitutional or legisla-
tive power, duty, or right by any officer, department, or agency

of the State or any of its political subdivisions.” The intent
of the section was to give the governor all the power necessary
to prevent subordinate officials from acting in an

unconstitutional manner or contrary to statute. 3 Alaska Const.
Conv. Min. 1986, 2022. In such an action, of course” the central
inquiry 1is the legality of the questioned activity (here,
applying the five-year durational residency requirement). Under
this provision, the effect of a referendum*repeal of the Elected
Public Officers Retirment System (EPORS) was tested In State ex
rel. Hammond v. Allen, 625 P.2d 844 (Alaska 1981).
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have been upheld as constitutional only under exceptional circum-
stances. The United States Supreme Court struck down a four-year
durational residency requirement for highly mobile college stu-
dents i1n Vlandis v. Kline, supra. A three-year durational resi-
dency requirement for Tfishing licenses was struck down on equal
protection grounds iIn Massey V. Apollonio, supra. Justice
Rabinowitz of the Alaska Supreme Court had no difficulty in find-
ing a three-year durational residency requirement for a grant of
state land unconstitutional iIn Thomas v. Bailey, supra (concur-
ring opinion).

A good Tfaith argument can be made that a durational
residency requirement less than four years but more than one year
is constitutional for the grant of state monetary benefits for a
highly mobile gr*ap such as college students or commercial TfTish-
ermen. However, this does not mean that you can continue to iIm-.
plernent the program but with a shorter durational residency re-
quirement than the Tfive years specified in AS 16.10.310(a)(1),
IT that change is to be made, i1t must be made by the legislature.
The attorney general, like the courts, has no authority to re-
write the law. The Alaska Constitution, article Il, section 14,
clearly vests the power to pass legislation in the legislature,
not the executive branch.

Moreover, we do not believe you can continue to imple-

ment the program with only a minimal residency requirement (i.e.,
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30 days), as opposed to the five-year durational residency re-
quirement as enacted by the legislature. That would require a
finding that the five-year requirement iIs severable from the rest
of the statute. Under Lynden Transport, Inc. v. State, 532 P.2d
700 (Alaska 1975) , a two-step test for severability iIs required.
First 1t must appear that legal effect can be given to the re-
mainder of the statute after the offensive provision 1iIs stricken.
Here, the statute clearly can be given legal effect if the five-
year durational residency requirement is removed.

Second, 1t must appear that the legislature intended
the provision to stand i1f the offensive provision was struck. We
believe the answer to this inquiry is not clear. We recognize
that AS 01.10.030 provides in part that laws are to be construed
as containing the following language: ™"If any provision of this
Act, or the application thereof to any person or circumstance 1is
held invalid, the remainder of this Act and the application to
other persons or circumstances shall not be effected thereby."
However, the Alaska Supreme Court stated in Lynden Transport
that AS 01.10.030 creates only a weak presumption in favor of
severability. Given the highly mobile nature of fishermen, the
ease with which traditional indicia of residency can be obtained,
the lack of adverse consequences to establishing such minimum
indicia, and the extreme attractiveness of the program, we cannot

say that the legislature would have passed this statute without
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some durational residency requirement.

As a result, we believe you have no choice but to shut
down the commercial fishing loan program under AS 16.10.300--16-
.10.370. No further Hloan commitments should be granted under
that program following your receipt of this opinion. 12 We are
providing copies of this opinion to Governor Hammond and Gover-
nor-elect Sheffield, and will urge them to take whatever steps
are necessary to bring this matter to the attention of the Thir-
teenth Alaska Legislature which will be convening early next
year .

IT you have Tfurther questions, please contact us at
your convenience.

Sincerely,

//Wilson L. Condon
r Attorney General

WLC:GTK:dim

cc: Governor Hammond
Governor-Elect Sheffield
Alaska Commercial Fishing Agriculture Bank

12/ Loan commitments already made should be honored to avoid
undue hardship to those who have changed circumstances 1in reli-
ance on those commitments.
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December 6, 1982

D.A. Hostak, Director
Division of Business Loans
and Veterans Affairs
Department of Commerce
and Economic Development
Pouch D
Juneau, Alaska 99811

Re: Constitutionality of Residence
Requirement for Fishing Loans
(AS 16.10.310).
Our file 366-161-83.

Dear Mr. Hostak;

In a November 26, 1982 opinion, this office concluded
that the five-year durational residency requirements for commer-
cial fTishing loans rn AS 16.10.310(a)(1) clearly are unconsti-
tutional, that no good faicn defense of the requirements could be
advanced i1f they were challenged in court, and that the require-
ments were not severable. As a result, we concluded that the
Department of Commerce and Economic Development, Division of Bus-
iness Loans and Veterans®™ Afiairs, "had no choice but to suspend
the program until the legislature had an opportunity to amend the

enabling legislation.

Governor Sheffield asked us to review the conclusions

of that opinion to determine whether the program legally can be
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reinstituted between now and the time the legislature has an op-
portunity to address the problem created by the five-year dura-
tional residency requirement. Governor Sheffield®s request
stemmed from a strong desire to minimize the adverse consequences
resulting from suspension of the program at this time. 1/

In response to the governor"s request, we have under-
taken a thorough review of the November26, 1982 opinion. Fol-
lowing that review, we remain satisfied that twoof the conclu-
sions reached in that opinion are correct: (1) the five-year
dura ""ional residency requirements are unconstitutional; and
(@ no good faith defense of those requirements could be advanced
iT they were challenged iIn court.

However, we are not as certain about the conclusion
regarding the severability of those requirements from the re-
mainderof the statute. Under Lvnden Transport, Inc. v. State,
532 P.2d 700 (Alaska 1975), a two-step test for severability 1is
employed. First, 1t must appear that legal effect can be given
to the remainder of the statute after the offensive provision 1Is
stricken. Here, legal effect certainly can be given to all three
subparagraphs of AS 16.10.310(a)(1) if the words "of Tfive

years™ are deleted from each subparagraph. If those deletions

1/ This time period — 1.e., between Thanksgiving and early
spring — 1is the fishing off-season., Accordingly, it is the bus-
iest time of year for financial transactions most directly im-
pacted by a suspension of the commercial TfTishing loan program.
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are made, the eligibility requirement iIn general would be that
applicants "have been state residents for ~ continuous period [OF
FIVE YEARS] immediately preceding the date of application for a
loan.” AS 16.10.310(a)(1)(A) (material in brackets deleted).

The second element of the Lvnaen Transport test is that
it must appear the Ilegislature intended the remainder of the
statute to sta.id i1t the offensive provision was stricken. In AS
16.10.300, the legislature declared the policy underlying the
commercial fishing loan program: "It is the policy of the state,
under secs. 300-370 of this chapter, to promote the rehabilita-
tion of the state"s Tfisheries, development of a predominantly
resident fishery, and continued maintenance of commercial fishing
gear and vessels throughout the state by means of long-term low
interest loans." Neither the rehabilitiation of the state’s
fisheries nor the continued maintenance of commercial Fishing
gear and vessels is related, either directly or indirectly, to a
durational residency requirement. IT the five-year durational
residency requirement 1i1s not severable and the program must be
suspended as a result, these legislative purposes clearly will be
thwarted. We believe the presence of legislative purposes wholly
unrelated to the durational residency requirement may be viewed
as evidence that the legislature intended the remainder of the

statute to stand i1f the durational residency requirements were

stricken.
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Moreover, the express legislative purpose of promoting
development of a predominately resident fishery and the implied
legislative purpose of ensuring that only bona fide state resi-
dent commercial TfTishermen qualify for commercial Tfishing loans
both can be accomplished quite easily without a statutory five-
year durational residency requirement. Without that requirement,
eligibility still would be limited by statute to those who "have
been state residents for a continuous period” -- 1.e., bona fide
Alaska residents.

In other words, all of the Ilegitimate legislative
purposes underlying both the statutory commercial Tfishing Iloan
program as a whole and the specific five-year durational
residency requirements can be satisfied even 1iIf the five-year
requirements are severed. As a result, we believe 1t 1s
reasonable to conclude that the legislature would have intended
the remainder of the statutory commercial fishing loan program to
stand 1f the unconstitutional, Tfive-year durational residency
requirements were stricken.

Accordingly, under Lynden Transport, the offensive
five-year durational residency requirement can be found sever-
able. We believe that i1s the result the Alaska Supreme Court
would reach 1f the question was presented to it. As a result, we
believe you should reinstitute the program under AS 16.10-

.310(a)(1), but without the Tive-year durational residency re-
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quirement. That conclusion 1s supported by AS 01.10.03C, the
state®s general severability clause 2/, which the Alaska Supreme
Court views as establishing at least a weak presumption iIn favor
of severability. Williams v. Zobel, 619 P.2d 422 (Alaska 1980).

Once the Tfive-year durational residency requirements
are severed, the statute then requires only that applicants have
been state residents for a continuous period immediately prior to
applying for a loan as an objective test of residency. To estab-
lish a legally defensible objective standard for the length of
the statutorily required continuous period of residency, we be-
lieve the Department of Commerce and Economic Development should
adopt emergency regulations under AS 16.10.310(a)(3) and AS 44-
.62.250.

The length of any period of residency required by such
regulations should be within a range which could be defended in
court. Under the cases cited In the November 26, 1982 opinion,

30 days clearly would be permissible. One year almost certainly

2l AS 01.10.030 provides:

Any lav heretofore or hereafter enacted by the
Alaska Legislature which Jlacks a severability
clause shall be construed as though it contained
the clause in the following language, "If any pro-
vision of this Act, or the application thereof to
any person or circumstance 1is held 1invalid, the
remainder of this Act and the application to other

persons or circumstances shall not be effected
[sic] thereby.™
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would be permissible. A good faith argument could be made that
two years is permissible because of the highly transient nature
of fishermen, although it is ..ae likely than not that a two-year
durational residency requirement would be found unconstitutional
if challenged in court. To assist your department in adopting
the necessary emergency regulations, we are attaching a draft
finding of emergency, order of adoption, and amended regulation
conforming to the requirements of AS AA.62.250. 3/

\Je are aware that the Alaska Supreme Court has acknowl-
edged the doctrine of separation of powers. See e.g., Bradner v.
Hammond, 553 P.2d 1 (Alaska 1976); Puolic Defender Aeencv v. Su-
perior Court, 53A P.2d 9A7 (Alaska 1975). Under that doctrine,
some might criticise a policy under which the attorney general
concludes that constitutionally offensive provisions are severed
under the Lynden Transport analysis with the executive branch
then proceeding to implement the remainder of the statute. A" It
apparently was for this reason — 1i.e. that severing the consti-

tutional portion of the statute could be viewed as impermissible

3/ Your department must then follow the additional steps
outlined iIn the Drafting Manual for Administrative Regulations.
See checklist on pp. 12-13 and chapter 5.

A/ This 1is precisely what happened when this department pro-
posed to settle a court challenge to the state"s longevity bonus
program by severing the program®s unconstitutional residency re-

quirements and establishing a one-year durational residence re-
quirement in their plve.
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legislating by the executive branch -- that former Attorney

General Condon concluded that you had no choice but to suspend
the program pending a legislative solution.

However, i1n the extraordinary situation where a stat-
utory requirement clearly 1is unconstitutional and cannot be de-
fended 1n court, 1 believe the better result is for the legisla-
tive will expressed iIn the overall statutory scheme to be imple-
me .ted without the constitutionally offensive provisions if thev
car be severed under the Lynden Transport analysis. This gives
the executive branch much more fTlexibility when the legislature
passes a statute which is unconstitutional in part. Under a pol-
icy where offensive provisions cannot be severed, the difficult
choice 1s between continuing to i1mplement an unconstitutional
statute or suspending an entire pcogram. However, if an offen-
sive provision can be severed, the executive branch can implement
the legislative will in a constitutional manner, thereby satisfy-
ing the programmatic desires expressed by the legislature without
running afoul of constitutional constraints.

IT the legislature is dissatisfied with this result, or
disagrees with the attorney general®s conclusion regarding
severability, it always has the option of amending the statute or
repealing i1t altogether. Ultimately, the Ilegislature must take

final responsibility for the statutes which govern the state.
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To i1ntrude as little as possible iInto the legislative
sphere, Governor Sheffield has made it clear that the solution
outlined above is to be an iInterim solution only. Under AS 44.62-
.260(a), emergency regulations expire 120 days after they are
adopted. At that time, 1f the legislature has not addressed the
problem presented by the unconstitutional Tfive-year durational
residency requirements, the program should again be suspended.

We are sending copies of this opinion to Senator
Kerttula and Representative Hayes to ensure that the legislature
has notice that the program will be suspended upon expiration of
the emergency regulation i1f there is no legislative action before
then. Consequently, the legislature will have to act if i1t de-
sires the program to continue beyond the expiration date of the
emergency regulation.

The administration is considering proposing legislation
to remedy this problem, although r.o decision has been made iIn
that regard. However, any permanent solution to the problem cre-
ated by the unconstitutional TfTive-year durational residency re-
quirement In AS 16.10.310(a)(1) must be provided by the legis-
lature. The interim solution outlined above is simply a prag-
matic approach to solving the problem temporarily to avoid the
considerable hardship 1mmediate suspension of the program would

work on the commercial Tfishing 1i1ndustry while the Ilegislature

considers this matter.
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\Je will be happy to work with you in putting this sug-

gested interim solution iInto practice.

Attorney General
NCG:GTK:dlIm
Attachment

cc: Senator Jalmar Kerttula
Representative Joe L. Hayes
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Original sponsors: Hayes, Flood,
Lindauer, et al

BY THE SPECIAL COMMITTEE
IN THE HOUSE ON STATE LOANS

CS FOR HOUSE BILL NO. 15 (Loans)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: ™"An Act relating to commercial fishing loans (AS 16.-
10.300 - 16.10.370)."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16-10!310(a) IS amended to read:
(@ The department may
(@) make loans to

() individual commercial fishermen who have been
state residents for a continuous neriod of two years [FIVE YEARS]
immediately preceding the date of application for a loan under
AS 16.10.300 - 16.10.370 and have had a crewmember or commercial
fishing license under AS 36.05.480 or a permit under AS 16.43 for
the year i1mmediately preceding the date of application and any
other two [ANY ONE]Jof the past five vyears, and who actively
participated in the TfTishery during Eﬁgi peri%%u for the purchase
of entry permits;

(B) an individual who has been a state resident for a
continuous period of two years [FIVE YEARS] immediately preceding
the date of application for a loan under AS 16.10.300 - 16.10,-
370, who

() because of lackof training or lac

ployment opportunities 1iIn the area of residence does not
have occupational opportunities available other than commer-
cial fishing; or

(i) iIs economically dependent on commercial

-1- CSHB 15(Loans)



fishing for a livelihood and for whom commercial fishing has

been a traditional way of life [FOR HIM] 1in Alaska, for the

repair, restoration or upgrading of existing vessels and

gear, fTor the purchase of entry permits and gear, and for

the construction and purchase of vessels;

© corporations, partnerships, or joint ventu

percent of which are owned by individual commercial fishermen who
have been state residents for a continuous period of two years
[FIVE YEARS] i1mmediately preceding the date of application for a
loan undar AS 16.10.310(a)(1)(B) and have had a crewmember or
commercial TfTishing license under AS 16.05.480 or a permit under
AS 16.43 for the year i1mmediately preceding the date of applica-
tion and any other two [ANY ONE] of the past five years, and who
actively participated in the fishery during that period, for the
repair, restoration or upgrading of existing vessels and gear,
for the purchase of gear, and for the construction and purchase
of vessels;

() liesignate agents and delegate 1its powers to them as
necessary;

(@ adopt regulations necessary to carry out its functions;

@ establish amortization plans for repayment of loans,
which may include extensions for poor TfTishing seasons or for adverse
market conditions for Alaskan products;

(©) enter i1nto agreements with private lending iInstitu-
tions, other state agencies, or agencies of the federal government, to
carry out the purposes of AS 16.10.300 - 16.10.370;

(6) enter iInto agreements with other agencies or organiza-
tions®™ to create an outreach program to make loans under AS 16.10.300 -

16.10.370 in rural areas of the state.
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¥ Sec./2. AS 16.10 is araendeo by adding a new section to read:

Sec/ 1,6.10.315. ALLOCATION / OF LOANS. The department shall
allocate atj least teh perc-ent of the mgney that is available to make
loans /Zunder AS 16. I'O-SlO(for Jcas of $35,000 or less made under

1I7.10.310Ca)(1)yB) and/(C)
AS 16.10./7320 is amended by adding a new subsection to read:

(J)) /Efa borrower ceases to be a (state/resident during the term
of a loan, madel under AS 1/6.10.310 6.10.370, the loan shall be
accelerated ax? the outstanding principal and interest snalA be repaid

by the borrower within 1220/days after the" state residence terminates.

-3- CSHB 15(Loans)



3buYWO-£_  January 26, 1983

The Honorable Jalmar Kerttula
President of Che Senate
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Mr. President:

Under the authority of art. [1Il, sec. 18, of the Alaska
Constitution, 1 am transmitting a bill amending the length

?f residency required to qualify for a commercial Tfishing
oan.

The Department of Law has concluded chat the five-year
durational residency requirement for commercial TFishing
loans in AS 16.10.310(a) Js unconstitutional. In the
department®s first opinion on that subject, dated
November 26, 1982, it concluded that the unconstitutional
five-year durational residency requirement was not sever-
able from the remainder of the statute and, accordingly,
that there was no alternative to shutting down the program.
The program was, therefore, suspended.

Immediately upon cakingoffice, || directed ray Attorney
General to review this conclusion. I was particularly
concerned about the consequences of closing down the

program at this time since the winter, non-fishing season
1s the most important time of year for Ffishermen to make
financial arrangements (l.e., commercial ftubing loans)
for the upcoming season. In an opinion dated December 6,
1982, Attorney General Norman C. Gorsuch concluded that
the five-year durational residency requirement wau sever-
able, chat a one-year durational residency requirement
would be defensible, and that the Department of Commerce
and Economic Development could adopt emergency regulations
to reinstitute the program.

The Department of Commerce and Economic Development adopted
an amendment to 3 AAC 80.100(11) as an emergency regula-
tion on December 7, 1982 (filed by the lieutenant governor
on December 8, 1982) to relnstltute the program with a
one-year residence requirement. However, at ray direction
they have not published notice thatthat regulation will

be adopted as a ‘'‘permanent" regulation. It is my belief
that any permanent, change in the Tfive-year requirement
should be made by the Ilegislature. To that end, the
attached bill changes the statutory five-year durational
residency requirement to a one-year one.

The emergency regulation will expire at midnight on
April 6, 1983. At that time, in the absence of leglalatlve
action amending the statute, the commercial fishing loan
program again will be suspended until the legislature acts

to relnstltute the program. In the meantidle, one-year
Alaska resident commercial Tfishermen may continue to apply
for loans. However, after that date, applications no

longer will he accepted unless the legislature acts.

Given the Interest which this program and its brief
suspension have generated, as well as its importance to
Alaska®s commercial fishing Industry, 1 urge you to act on
this measure without delay.

Sincerely,
/a/ Hill Sheffield

Hill Sheffield
Governor



SENATE JOINT RESOLUTION NO. 15 by the Rules Committee by
Request of the Alaska Statehood Commission, .

Proposing an isnendracnt to the
Constitution of the State of
Alaska relating to cooperation
with foreign nations,

was read the first tine and referred to the Judiciary
Commi ttee.

SJR 16

SENATE JOINT RESOLUTION NO. 16 by the Rules Committee by
Request of the Alaska Statehood Commission.

Making application and requesting
that the Congress of the United
States call a convention for the
sole and exclusive purpose of
propos ing an amendment to the
Constitution of the United States
setting rules and procedures for
constitutional conventions,

was read the first time and referred to the State Affairs
Committee and the Judiciary Committee.

SB 76

SENATE BILL NO. 76 by the Rules Committee by Request of
the Alaska Statehood Commission, entitled:

"“An Act requiring an advisory vote
by the qualified voters of the
state on amendments to the Alaska
Statehood Act.”

was read the first time and referred to the State Affairs
Committee and the Judiciary Committee.

SB 77
SENATE BILL NO. 77 by Senator Vic FUl/icher, entitled:

"An Act establishing the Alaska
senior citizen employment team
program and fund; and providing
for an effective date.

was road the First time and referred to the Health,
Education and Social Services Committee and the Finance
Comm1lltee.
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FISCAL NOTE SB
N<13
1. REQUEST
Bill/Resolution Ho._
TItieAn Act relatingl10 el hbiluv for commercial fishing loans.
Requested by bate

1. FISCAL DETAIL
Agency AffectedDeoartnent of Commerce and Economic Development
Program Category AftectedEcono-nc DevolnnnenT~
BP.U, Program, Or Subprogram(s) Affected fliuislnn of In»ns t Voternas®™ Aff
(Note: If more than one budget component is affected, separate Une-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
Fy 83 FY 81 FY 8 FY 8 FY 87 FY 88

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND a STRUCTURES
700 GRANTS,CLAIMS.ETC.

FUNDING  (Thousands of Dollars)

GENERAL FUND 6377 6i.) sO® “1777- rm
FEDERAL FUF.US
1/iHER (Specify Source)

111, ANALYSIS

Increased fund Is required for the following reasons:

five-year residents have a longer track record In Alaska, which makes their
residency Indicators much cure ohvlous and noro easily obtainable. A one-
year residency requirement would require more Investigative work Into the
residency background of the applicant.

During certain times of the year, many one-year residents do not have
a prepared tax return, which *m one of the main documents used 1n deter-
mining residency.

Contact with other states will be necessary In cases which Involve prepared
term residency to determine the actual dates of residence.

I/I"WVH) Prepared by D.A. Hontuk, Director
Agency: Dept, of Commerce 6 Econ. Dev.
Plionc A65-2555 Div of Loans & Veterans Aff

1



Cass M. Parsons
Executive Director

UNITED FISHERMEN OF ALASKA

MAILING ADDRESS & OFFICE
197 SOUTH FRANKLIN ST.
JUNEAU. ALASKA 99801

907 586-2820

March 15, 1983

Honorable Bob Mulcahy
Chairman

Sub Committee on Fish
Pouch V

Juneau, Alaska 99811

Dear Senator Mulcahy:

Hw4> 13
I would like to comment on H»««e Bill loans to commercial
fishermen, on behalf of the United Fishermen of Alaska. The
UFA is a fTishermen’s organization of 1500 individual members
and 18 member fishing groups from many gear types and regions
throughout the state. We feel particularly qualified to
testify on the state®s loan programs *o fishermen.

The UFA Board of Directors voted to support a two year residency
requirement for the following specific reasons:

1) Fishermen are a very mobile group, and as such, their
permanent place of residency is difficult to ascertain.
Even those fishermen who have legally resided iIn one state
for years move around with the fishing seasons and often
establish temporary resideni.rs in other towns. With the
major supporting infra-structure facilities located outside
the state, legal Alaska state residents often spend many
months in other states, building,, repairing and supplying
their vessels. These fishermen ofcen establish a temporary
residence outside the state of Alaska.

2) A very high percentage of the Alaskan fleet is comprised
of vessels registered to ports outside Alaska. The fisher-
men aboard these boats are legal residents of another state
but fish iIn Alaska for many months end often establish
temporary re,i.2ence here. A study by Natural Resources
Consultants reports the following percentages of out-of-state
registered vessels* per fishery, fishing in Alaskan waters
throughout the year:

*over 5 net ton vessels only



Honorable Rick Uehling
March 8, 1983
Page Two

17% Salmon

69% King crab
48% Tanner crab
15% Halibut

16% Herring

29% Ground fish

These traits of the fishing industry point to an enormous
similarity in the patterns of resident and non-resident
fishermen during the course of a year. The UFA believes

that a longer period than one year is necessary to differen-
tiate between the non-resident who may appear to be a resident
and the legal resident.

The UFA also supports legislation which would require that loans
given out to fishermen from the state be paid back upon termina-
tion of the fishermen®s residency. Ue feel that a requirement
of this nature would assist the state in dissuading lean
recipients from defaulting.

The UFA has voted to support a "3 of the last 5 year~"s"™ fTishing
experience requirement with the lar year of experience
immediately preceeding the year du.ing which the loan in applied
for. At least three year®s experience are necessary to ensure
that the individual has gained to knowledge and ability to succee
in the fishery. More than 3 year’s experience required may
preclude younger individuals from entering the Tfishery.

The UFA 1is also concerned that the state loan program has not
met the needs of rural and urban lower-income people who

depend on fisheries for their livlihoods.

Thank you.

Cass M. Parsons
UFA Executive Director

CMP/jb



§16.10.310

Effect of amendments. — The 1982

amendment, effective June 16, 1982, sub-

stituted "AS 16.10.265 — 16.10.296" for

Alaska Statutes Supplement

§ 16.10.310

guage beginning "and includes fish eggs"
to the end of paragraph (2), and deleted
"raw" preceding "fishery resource" in

"AS 16.10.270 — 16.10.296" in the

paragraph (4)
introductory language, added the lan-

Article 7. Commercial Fishing Loan Act,

Section Section
310. Powers of the department 337. Deficiencies and transfer of entry
320. Limitations on loans permits after foreclosure
325. Guarantors 338. Entry permits as collateral
330. (Repealed] 339. Regulations
333, Loans for purchase of Alaska limited  342. Special account established
entry permits 360. Definitions

335. Default and foreclosure

Sec. 16.10.310. Powers of the department, (a) The department
may

(1) make loans to

(A) individual commercial fishermen who have been state residents
for a continuous period of five years immediately preceding the date of
application for a loan under AS 16.10.300 — 16,10.370 and have had
a crewmember or commercial fishing license under AS 16.05.480 or a
permit under AS 16.43 for any one of the past five years, "7,J who
actively participated in the fishery during that period, for the purpose
of entry permits;

(B) an individual who has been a state resident for a continuous
period of five years immediately preceding the date of application for
a loan under AS 16.10.300 — 16.10.370, who (i) because of lack of
training or lack of employment opportunities in the area of residence
does not have occupational opportunities available other than commer-
cial firhing; or (ii) is economically dependent on commercial fishing for
a livelihood and commercial fishing has been a traditional way of life
for the individual in Alaska, for the repair, restoration or upgrading of
existing vessels and gear, for the purchase of entry permits and gear,
and for the construction and purchase of vessels;

(C) corporations, partnerships, or joint ventures, 100 percent A
which are owned by individual commercial fishermen who have been
state residences for a continuous period of five years immediately
preceding the date of application for a loan under AS 16.10.310(a)(1)(B)
and have had a crewmember or commercial fishing license under AS
16.05.480 or a permit under AS 16.43 for any one of the past five years,
and who actively participated in the fishery during that period, for the
repair, restoration or upgrading of existing vessels and gear, for the
purchase of gear, and for the construction and purchase of vessels;

(2) designate agents and delegate its powers to them as necessary;

(3) adopt regulations necessary to carry out its functions;

(4) establish amortization plans for repayment of loans, which may

include extensions for poor fishing season” ui for adverse market condi-
tions for Alaskan products; 42
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§16.10.310

(5) enter into agreements with private lending institutions, other
state agencies, or agencies of the federal government, to carry out the
purposes of AS 16.10.300 — 16.10.370;

(6) enter into agreements with other agencies or organizations to
create an outreach program to make loans under AS 16.10.300 —
16.10.370 in rural areas of the state.

Tb) The department shall consult with the Department of Fish and
Game on regulations and procedures established under this chapter.
(8 1 ch 134 SLA 1972; am § 3 ch 54 SLA 1973; am 8§ 3 ch 128 SLA
1975; am § 1ch 154 SLA 1977; am § 3 ch 83 SLA 1978; am 2—17
ch 72 SLA 1979; am § 7 ch 113 SLA 19S2)

Effect of amendments. — The 1977
amendment in paragraph (I)(Ai of subsec-
tion (a), substituted "crewmember or com-
mercial fishing license under AS 16.05.480
or a permit under AS 16.43" for "commer-
cial fishing license." inserted commas
following ‘Three years." "existing vessels
and gear,” and "entry permits and gear."
deleted "and" following "existing vessels
and gear," and inserted "for” preceding
"the construction and purchase of vessels."

The 1978 amendment, in paragraph (1)
of subsection (a), inserted "immediately
preceding the dale of application for a loan
under AS 16.05.300 — 16.05.370" and sub-
stituted "any one of the past five years,
and who actively participated in the
fishery during that period" for "three
years" in subparagraph (A>and added sub-
paragraph (C).

The 1979 amendment substituted "one
ofthe past five years" for "three of the past
five years" in paragraph (1)(C) of subsec-
tion (a).

The 1982 amendment, effective June 25,
1982, in subsection (a), deleted "for the
repair, restoration or upgrading of
existing vessels and gear" following
"during that period" and “and gear, and for
the construction and purchase of vessels;
and" following "purchase of entry permit"
in subparagraph (1)(A), added present sub-
paragraph (1)(B),  substituted "AS
16.10.310(a)(1)(B)" for "AS ’6.10 300 -
16.10.370" in subparagraph (1)(C), deleted
"rules and" preceding "regulations" in
paragraph (3), added "or for adverse
market conditions for Alnskan products”
to the end of paragraph (4), and added
paragraph (6).

Editor’s notes. — Section 71, oh," 106,
SLA 1980 provides that after July 1,19S1,
"no further loans may be made under AS
16.10.310 and 16.10.320(a) except for
loans authorized ur.der AS 16.10.333 pur-
suant to AS 16.10.310 and 16.10.320(a)."

43

This section was redrafted by the revisor
of statutes to remove persona) pronouns in
conformity with AS 01.05.031ici and t 4.
Chapter 58, SLA 1982.

Section 64. ch. 113, SLA 19S2, provides:
"A borrower who receives a loan before the
effective date of this Act lJune 25. 1982)
under AS 16.10.650 — 16.10 720 [now
repealed) may receive a loan under

111 AS 16.10.310(a 1(111Al after the effec-
tive date ofthis Act if the total of the loans
received bv the borrower under AS
16 10.650 ' —  16.10.720 and AS
16.10.31Ola)(11(A) does not  exceed
$300.000:

(2) AS 16.10.310(a)(II(BI or (CI if the
total of the loans received by the borrower
under AS 16.10.650 — IB.I0.and AS
16.10%@)(IKB) or <Ce does not exceed

7

Section @ of eh. 113, provides: "A
borrower who receives a loan under AS
16.10.310 before the effective oate of this
Act [June 25, 1982] may receive a loan
under

(11 AS 16.10.310tal(1KBlor (Cl after the
effective date of this Act if the total of the
loans received by the borrower under AS
16.10.310 before the effective date of this
Act and AS 16.10.310(a)(1)(B) or (C) after
the effective date of this Act does not
exceed S100.000;

(2) AS 16.10.310(al(1)(Al after the effec-
tive date ofthis Act if the total ofthe loans
received under AS 16.10.310 before the
effective dale of this Act and AS
16.10.310(a)(1)(A) after the effective dale
of this Act does not exceed 5300,000."

Section 66 of ch. 113 provides:
"Notwithstanding AS 15.10,320(i) and
secs. 64 and 65 of this Act the total of all
loans that a borrower receives under (1)
AS 16.10.650 - 16.10.720; (2) AS
16.10.310 before the effective date of this
Act lJune 25, 19821; and (3) AS 16.10.310
after the effective aale of this Act, may not
exceed $300,000."



§16.10.320 Alaska Statutes Supplement §16-10-3Z)

Section 67 of ch. 113 provides: "In secs, borrower. In this section 'associate of s
64-66 of this Act a loan to an associate of borrower' has the same meaning set out
a borrower is considered to be a loan to the under AS 16.10.320(d).”

Sec. 16.10.320. Limitations on loans, (a) A loan under AS
16.10.310 — 16.10,370

(1) may not exceed a term of 15 years;

(2) may not bear interest exceeding 10-1/2 percent;

(3) shall be secured by a first priority lien and appropriate security
agreement; and

(4) may not exceed 90 percent ofthe appraised value ofthe collateral
used to secure the loan, except that a loan granted under AS 16.10.333
for the purchase of an Alaska limited entry permit may not exceed an
amount determined in accordance with (0 or (h) of this section.

(b) A lien in favor of the state is not required for loans guaranteed
fully by the federal government under the Federal Ship Financing Act
of 1972 (46 U.S.C. secs. 1271-1279(b); 86 Stat. 909), as amended. In the
case of a security agreement given to secure a loan made under AS
16.10.300 — 16.10.370 and covering a vessel documented under the
laws of the United States and so long as the Ship Mortgage Act of 1920
(46 U.S.C. secs. 911-9S4; 41 Stat. 1000), as amended, and the Shipping
Act 0of 1916 (46 U.S.C. secs. S01-S42; 39 Stat. 72S), as amended, remain
ambiguous with respect to whether or not a state or state agency
qualifies as a citizen ofthe United States for purposes of those Acts, the
first lien requirement of this section may be satisfied by the recorda-
tion and endorsement of a first preferred ship mortgage under the Ship
Mortgage Act of 1920, and by perfection ofa security interest under the
Uniform Commercial Code — Secured Transactions (AS 45.09.101 —
45.09.507), if the approval of the Secretary of Commerce is obtained
under 46 U.S.C. sec. 839 for the transfer to the department of the
interest in a vessel documented under the laws of the United States, Ir.
the case of a security agreement given to secure a loan made under AS
16.10.300 — 16.10.370 and covering a vessel documented under the
laws ofthe United States, the first lien requirement of this section may
also be satisfied by use of a trust deed and bond issued under it, if the
trustee is a citizen of the United States and obtains a first preferred
ship mortgage on the vessel under the Ship Mortgage Act of 1920, and
the approval of the Secretary of Commerce is obtained under 46 U.S.C.
secs. 839 and 961 for the transfer of the bond or bonds to the depart-
ment if the trustee is net a trustee appioved by the Secretary of Com-
merce under 46 U.S.C. secs. 808, S35 and 961.

(c) Repealed by § 72 ch 113 SLA 1982.

(d) Loans made to a borrower under AS 16.10.310(a)(1)(A) may not
exceed a total of 8300,000. Loans made to a borrower under AS
16.10.310(a)(1)(B) or (C) may not exceed a total of 8100,000. A loan to
an associate of the borrower is considered’to be a loan to the borrower.
For the purposes of this section, "associate of the borrower" means



Official Business

Alaska State Legislature

Seuate
RESOURCES SUBCOMMITTEE ON FISHERIES Pouch V
State Capitol
Juneau, Alaska 99811
March 15, 1983
TO: Senator Bettye Fahrenkamp, Chairman

Senate Resources Committee
FROM: Senate Resources Subcommittee on Fisheries
SUBJ: SB 73
The subcommittee has taken testimony and recommends replacing

SB 73 with CS SB 73(Res) and reports CS SB 73(Res) back to
the committee as a whole with the following recommendations.

Recommendation
Senator Mulcahy
Senator Eliason

Senator Gilman



SLATLRE CF THE STATE O~ ALASK
THIPIZENTIl--LJIT'ISLATJRE

FISCAL "NOTE.

REQUEST cR-t*
Eill/Resoluticn No. - :

TirleAn Act relating -0 eligibility for commercial nsnrng loans
Recuestec bv Date

I1. FISCAL DETAIL - t
Aaencv AffectedDeoert”ent of Commerce and Economic Develooment
Program Category .Affected Economic 0°vplnom°nt
EP.U, Program, Or Subprogram(s) Affected niu-icinn 0 Inens S yptprn?c®™ tf 3jrs
(Note: If more -than one budget component is affected, separate iine-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

Fy S2 Fy 84 FY 85 Fy 86 Fy 87 Fy 88

.00 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

SO0 EQUIPMENT

6CO0 LA.ND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 63.7 61.3 64.4 67.7 71.1

FUNDING  (Thousands cf Dollars)

GENERAL FUND 63.7 61.3 64.4 57. 7 71.1
FEDERAL FUNDS

OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSI5 (See Fiscal Note ?repar~tion Instruction, Section III)

Increased fund is required for the following reasons:

1. Five-year residents have a longer f.ack record in Alaska, which makes their
residency indicators much more rbvious and more easily obtainable. A one-

year residency requirement v;r,id require more investigative work, into the
residency background of the applicant.

2. During certain times of the year, many one-year residents do not have
a prepared tax return, which is one of the main documents used in deter-
mining -residency.

3. e Contact with other states will be necessary in cases which

involve prepared
term residency to determine the actual dates of residence.

To
IV. DATE 1/1y/83 prepared BY D. A. Hostak. Director
AGENCY nooarrmpot nf f.nnnwrrp -rnnnmir Hovelppmen
Original: Legislative Finance PHONE [m/i.oce,z; n-wi c-im of loans 1 Veterans -tfa

cc: Budget and Management
Prime Sponsor (First Legislator Named)
12-001 (Rev. 12/62)
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J U X li Ai:

January 26, 198!

The Honorable Jalmar Kerttula
President cf the Senate
Alaska Srate Legislature
Pouch V

Juneau, Alaska 99811

Dear Hr. President:

Under the authority cf art. 11, sec. 18, of the Alaska

Constitution, 1 am transmitting a bill amending uhe length
cf residency required to qualify for a commercial Tfishing
loan.

The Department of Law has concluded that the TfTive-year
durational residency requirement TfTor commercial Tfishing
loans 1In AS 16.10.310(a) 1is unconstitutional. In the
department’s first opinion. on that subject, dated
November 26, 1982, it concluded that the unconstitutional
five-year durational residency requirement was not sever-

able from the remainder of the statute anc, accordingly,

that there was no alternative to shutting down the program.
The progra.m was, therefore, suspended.

Immediately upon taking office, | directed my Attorney
General®™ to review this conclusion. I was particularly
concerned about the consequences of closing down the
program at this time since the .winter, non-fishing season
is the most important time of year for fishermen to make
financial arrangements (i.e., commercial Tfishing Iloans)
for the upcoming season In an ocinion dated December 6,
1982, Attorney General Norman C. Gorsuch concluded that
the fTive-year durational residency requirement was sever-
able, that a one-year durational residency requirement
would be defensible, and _.hat the Department of Commerce

and Economic Development could adept emergency regulations
to reinstitute the program.

The Department of Commerce and Economic Development adopted
an amendment to 3 AAC 80.100(11) as an emergency regula-
tion on December 7, 1982 (filed by the lieutenant governor
on December £, 1982) to reinstitute the program with a
one-year residency requirement. However, at my direction,
they have not published notice that that regulation will
be adopted as a 'permanent'™ regulation, It rs belief
that any permanent change in the five-year requirement
should be made by the legislature. To that end, the
attached bill changes the statutory fTive-year durational
residency requirement to a one-year one.



The emergency regulation will expire at midnight on
=il "6, 1CCT At that time, iIn the absence of- lecislative
ion amending the statute, the commercial Tishing loan
program again will be suspended until uhe legislature acts

to reinstitute the program. In the meantime, one-year
Alaska resident commercial fishermen may continue to apply
for loans. However, after that cate, applications no

longer will be accepted unless the legislature acts.

Given the 1i1nterest which this program and its brief
suspension have, generated, as well as 1i1ts 1Importance to
Alaska®s commercial fishing industry, | urge you to act on
this measure without delay.

Sincerely,

Eill Sheffieii
Governor




FINDING OFf EMERGENCY

The Department of Commerce ana Economic Development finds that an

emergency

exists and that the attached amendment is necessary for

the i1mmediate preservation, of the publicpeace, health, safety,

or general

emergency

1.

_welfare. A statement of the facts constituting the
is:

In a November 26, 198? opinion, the Department of Law
concluded that the Tfive-year durational residency re-
quirements fTor commercial Tfishing loans iIn AS 16.10-
310 (M)A, (B and (© are unconstitutional.

In a December 6, 1982 opinion, the Department of Law
concluded that the five-year durational residency re-
quirements for a commercial fishing loan are severable
from the remainder of the statutory program.

The commercial fishing loan program was initially en-

acted I1n 1972. Since that time, 1t has become very
important to the continued viability of the commercial
fishing industry in Alaska. In addition to providing

financing for vessels and gear, the commercial Tfishing
loan program provides the only mechanism for financing
the purchase of limited entry permits using the permits
as collateral. IT the program 1is suspended, i1t will
work an 1Immediate and considerable hardship on the
commercial fishing 1iIndustry iIn Alaska. Therefore,
03 AAC 80.100 must be amended to remove the requirement
that an 1i1ndividual be a five-year resident to qualify
for a commercial fishing loan for the iImmediate preser-
vation of the general welfare of the iIndustry.

The Department of Law” concluded that the five-year dur-
ational residency requirement in AS 16.10.310(a)(1)(A),
B) and () was iIntended to e.isure that only bona fide
residents of Alaska qualify for commercial Tfishing
loans. The legislature has not funded this department
with a sufficient staff to make individual 1inquiries of
each applicant for a commercial fishing loan to deter-
mine on an individualized basis whether that applicant
iIs In fact a bona fide resident of Alaska and, at the
same time, to make the necessary evaluation of an ap-
plicant®s financial situation for purposes of obtaining
a loan. As a result, some legally permissible screen-

ing requirement to test the bona fides of residency
must be adopted.

The Department of Law informs us that a one-year dura-
tional residency requirement almost certainly 1iIs con-
stitutional when a fundamental right or basic necessity
of life i1s not involved, and that eligibility to anpl)
for a commercial Tfishing loan 1i1s not a fundamental
right nor a basic necessity of life.



ADOPT 10 ORDER

Under authority of AS 16.10.310(c)(3), the amendment 1is there-
fore adopt-ed as an emergency amendment to take effect immediate-
ly upon filing by the 1lieutenant aovernor as provided in

AS 44.62.180(2).

DATE: .December 8, 1982
Juneau , Alaska

chard a. Lyon, Commi ssioner
Department of Commerce and
Economic Development

FILING CERTIFICATION

I, Stephen A[an McAlpine, Lieutenant Governor fjr the State g f
Alaska, certify that on December 8, 1982, at 3 :/ 0 P.m.,

3 filed the attached |[ggylations according to the provisions
of AS 44.62.

cpnen Al Mcm 1p iTien
Lieutenant Governor



3 AAC 80.100. DEFINITION OF TERNS. "Unless the context
requires otherwise, 1In this cnapter ana In the forms end in-
structions of the commissioner

(1D "resident"™ means a corporation, partnership
or limited partnership 100 percent of which i1s owned by a
resident commercial fisherman or an individual who, except
for brief intervals, periods of military service, or atten-
dance at an educational or training institution has resided
in the state for one year [FIVE YEARS); 'residence"™ 1is deter-
mined by w"nt"e the individual

(A) i1s registered to vote;

(B) maintains his permanent place of abode;

(© files his tax returns;

(D®) registers or licenses his personal prop-
erty, including but not limited to cars, boats., trucks’
and trailers;

(E) is licensed to drive; and

(P maintains bank accounts, savings ac-
counts, lines of credit and other financial relation-
ships. (Eff. 9/26/76, Reg. 59; am 3/16/81, Reg. 78;
am / / ,Reg. )

Authority: AS 16.10.310



V.

STATE OF
FISCAL

REQUEST 1.

Bill/Resolution No.:
Title: Commercial
Sponsor:

Requestor:

CSSB 73 (Resources)
Fishing Loans
Rules/Governor

EXPENDITURES/REVENUES: (Thousands of Dol
FY 83

OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAI

COMMODITIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS, ETC

100
200
300
400
500
600
700

TOTAL OPERATING
CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

OSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL

See attached

ANALYSIS: Attach a separate page for any

v 1*

Prepared dT~A. Hostak

By:

ALASKA
NOTE

FISCAL DETAIL

Agency Affected:Commerce & Econ.
Program Category Affected:

BRU,

ars)

FY 34 FY 85

44 3.
7.9
3.0

5

oo
NN R ©

55.7 58.7

55.7 58.7

IMPACT OF BILL:

Analysis

1Revision Date ’

1983

Development
Development ~

Program of Subprogram(s) Affected:
Loans and Veterans*

Affairs

FY 86 1 FY 87 FY 88
49.
8.
3.

ol
N
(€]

w ©
N oA~
'_\
w O O

N A © N
N oo ©

62.2 65.9 69.9

65.9 69.9

T

Phone: 465-2510

Division: Loans and Veterans®™ Affairs

Approved by Commissioner: Richard A. Lyon

Department: Commerce and Economic Development

Di stribution:

Original
Copy to
Copy to
Copy to
Copy to

to Legislative Finance

Department (for Governor
Sponsor

i

Date: Q-M-S3

Date:

Office of Management and Budget (for Legislature
introduced bills)

Requestor (if different from Sponsor)

introduced bills)

3/8/83



CSSB 73 (Resources) FISCAL NOTE ANALYSIS:

Provides for an Investigator 11l position. This position®s
primary responsibility would be to investigate the residency
claims of applicants under the Commercial Fishing Loan Program.
This would involve civil as well as criminal investigations.

A large amount of the emphasis would be to insure that only
qualified applicants receive loans and to prosecute applicants
who provide fraudulent claims. All figures are based on a 6%

inflation increase per year.



FISCAL NOTE
CSSB 73 (Resources)

Source of funds to offset fiscal impact of bill: (Continued)

The investigative position will enable the division to carry

out detailed investigations of questionable loan applicants. This
will result in the division maintaining its ability to process
loans ..hile assuring that a minimum of nonqualified applicants
receives State benefits.

The impact caused by the offset to the budget by the reduction of
one loan examiner in the Juneau office and by a reduction in the
travel budget would result in a delay in the processing of alter-
native energy and veterans assumption applications and the in-
spection of collateral as it now deems necessary.
The specific reductions would be as follows:

Form 11, page 1, line 14 reduced by $41.4

Form 14, page 1, line 1 reduced by $8.0

Form 15, page 1, line 1 reduced by $5.8

Form 16, page 1, line 1 reduced by $.5



agency COMMERCE & ECONOMIC DEVELOPMENT
program ECONOMIC DEVELOPMENT
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BOX 114
UEPAKTMEM OF LA»OK A LAk 9980

PHONE: (907) 465-2700
December 1, 1983
To All Interested Parties:

Enclosed is a copy of the federal Occupational Safety and Health Admin-
istration®"s final rule on Hazard Communication. It is my understanding
that this regulation became effective November 25, 1983.

The regulation, however, is not effective in Alaska because the State

within six months of the date of the final rule.

Before the department formally proposes a regulation, we will be holding
an informal workshop on the federal regulation to determine if changes
or additions are needed to assure that the Alaska regulation that is
adopted carries out the intent of Senate Bill 79.

We invite you to attend this workshop to be held on January 5, 1984 in
Anchorage at the Department of Labor Building at 3301 Eagle Street, Room
308. Please contact Richard Arab in Juneau at 465-4856 or Max Andrews
in Anchorage at 264-2599 if you have any questions.

Sincerely,

Jim Robison
Comm# ssioner

Enclosure

cc: Eileen Plate, Special Assistant
Stan Godsoe, Chief, V.C.
Max Andrews, Industrial Hygienist
Steve Kadish, Alaska Health Project
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BILL SHEFFIELDZGOVERNOR

BOX 1149
JUNEAU. ALASKA 99B02
pho

ne: (907) 465-4856

«<EDAKT.1IK\T OF ILAIMHK

November 28, 1983

Mr. Steve Kadish
Executive Director
Alaska Health Project
P.0. Box 10-1037
Anchorage, Alaska 99510

Dear Mr. Kadish:

Thank you for your letter of November 22, 1983 requesting clarification
of certain provisions of S.B. 79.

The action that is required to respond t"™ the<,e concerns is the promulga-
tion of regulations. The department is now ready to develop regulations
because federal OSHA has, at long last, adopted a final rule on their
Hazard Communication regulation.

I am enclosing three copies of these regulations for your review. The
OSHA regulations may not be the total answer to Alaska"s needs but it
gives us a good starting point. As you know, Alaska®"s regulations have
to be "at least as effective" as OSHA regulations.

I am sending copies of the OSHA regulations to the persons who helped
draft S.B. 79 and would like to hold an informal workshop before the
department formally proposes similar regulations. The timing of such a
workshop may be a problem as the holiday season is approaching I will
be in Anchorage December 5 through 7 and perhaps we can get together and
come up with a plan of action.

Sincerely,
iirector
I/ivi“Niuh ui Lauur standards
and Safey
Enclosures

cc: Commissioner Jim Roblsor.

uSenator Fahrenkamp
Senator Vic Fisher
Senator Josephson
Senator Sturgulewski
Mick Hotrum

Art Robson

Kevin Dougherty

Stan Godsoe



Subpart 1910 of Title 29 of the Code of Federal Regulations
(CFR; is nereoy amended by adaing a new s»910.1200 to reaa as

follows:

s1910.1200 Hazard cotrcnunication.

(@) Purpose. The purpose of this section 1is to ensure
that the hazards of all chemicals produced or imported by
chemical manufacturers or importers are evaluated, and that
information concerning tneir nazaras is transmitted to affected
employers and employees within the manufacturing sector. This
transmittal of information 1is to be accomplished by means of
comprenensive hazard communication programs, which are to
include container labeling and other forms of warning, material
safety data sheets and employee training.

This occupational safety and health standard is intended to
address comprehensively the issue of evaluating and
communicating chemical hazards to employees in the
manufacturing sector, and to preempt any state law pertaining
to this subject. Any state which desires to assume
responsibility in this area may only do so under the provisions
of si8 of the Occupational Safety and Health Act (29 U.S.C. 651
et. seq.) which deals with state jurisdiction and state plans.

(b) Scope and application. (¢)) This section requires
chemical manufacturers or importers to assess the hazards of
chemicals which they produce or import, and all employers in

SIC Cooes 20 tnrough 39 (Division D, Standard Industrial



Classification Manual) to proviae information to their
employees about the hazardous chemicals to which they are
exposed, by means of a hazard communication program, labels and
other forms of warning, material safety data sheets, and
information and training. In addition, this section requires
distributors to transmit the required information to employers

in SIC Codes 20-39.

(2) This section applies to any chemical which is known to
be present in the workplace in such a manner that employees may
be exposed under normal conditions of use or in a foreseeable
emergency -

(3) This section applies to laboratories only as follows:"

) Employers shall ensure that labels on incoming
containers of hazardous chemicals are not removed or defaced;

(i) Employers shall maintain any material safety data
sheets that are received with incoming shipments of hazardous
chemicals, and ensure that they are readily accessible to
laboratory employees; and,

(ili) Employers shall ensure that laboratory employees are
apprised of the hazards of the chemicals in their workplaces in
accordance with paragraph (h) of this section.

@ This section djes not require labeling of the

following chemicals:
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(i) Any pesticide as such term is defined in the Federal
Insecticide, Fungicide, and Roaenticide Act (7 U.S.C. ssl36 et
seq./, when subject to the labeling requirements of that Act
and labeling regulations issued under that Act by the
Environmental Protection Agency;

(i) Any food, food additive, color additive, drug, or
cosmetic, including materials intended for use as ingredients
in such products (e.g., flavors and fragrances;, as such terms
are defined in tne Feaeral Food, Drug, anu Cosmetic Act (21
U.S.C. ss301 et seq.) and regulations issued under that Act,
when they aresubject to the “labeling requirements of that Act
andlabeling regulations issued under that Act by the Food ana
Drug Administration;

(iii) Any distilled spirits (beverage alcohols), wine, or
malt beverage intended for nonindustrial use, as such terms are
defined in the Federal Alcohol Administration Act (27 U.S.C.
s201 et seq.) and regulations issued under that Act, when

subject to the labeling requirements of that Act and labeling
regulations issuea under that Act by the Bureau of Alcohol
Tobacco, and Firearms; and,

(iv) Any consumer product or hazardous substance as those
terms are definea in the Consumer Product Safety Act (i5 U.S.C.
ss2051 et seq.) and Federal Hazardous Substances Act (15 U.S.C.
ssl261 et seq.) “respectively, when subject to a consumer
product safety standard or labeling requirement of those Acts,
or regulations issued unuer those Acts by the Consumer Prouuct

Safety Commission.
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~5) This section does not appiy to:

(i) Any hazardous waste as such term is defined by the
Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976, as amended (42 U.S.C. ss
690! et seq.}, when subject tc regulations issued unaer that
Act by the Environmental Protection Agency;

(ii) Tobacco or tobacco products;

(iii) Wood or wood products;

pv; Articles; and,

) Foods, drugs, or cosmetics intended ftr personal
consumption by employees while in the workplace.

~c) Definitions.

"Articleu means a manufactured item (i) wnich is
formed to a specific shape or design during manufacture, (ii)
which has end use fu.."tion(s) dependent in whole or in part
upon its shape or design during end use, and (iii) which does
not release, or otherwise result in exposure to, a hazardous
chemical under normal conditions of use.

"Assistant Secretary" means the Assistant Secretary of
Labor for Occupational Safety and Health, U.S. Department of
Labor, or designee.

"Chemical™ means any element, cnemical compound or mixture
of elements and/cr compounds.

"Chemical manufacturer™ means an employer in SIC Cedes 20
through 39 with a workplace where cnemical(s) are produced for

use or distribution.
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"Chemical name"™ means the scientific designation of a
chemical in accordance with the nomenclature system developed
by the International Union of Pure ana Applied Chemistry
(IUPAC) or the Chemical Abstracts Service (CAS) rules of
nomenclature, or a name which will <clearly identify the
Chemical for the purpose of conducting a hazard evaluation.

"Combustible liquid" means any liquid having a flashpoint
at or above 1Q0°F (37.8°C), but oelow 2u0° F (S83.3° 0),
except any mixture having components with flashpoints of
200°F (93.3°C), or higher, the total volume of v.nich make
up 99 percent or more of the total vulume of the tr"xture.

"Common name'™ means any designation or identification such
as code name, code number, trade name, brand name or generic
name used to identify a chemical other than by its chemical
name.

"Compressed gas"™ means:

(i) A gas or mixture of gases having, in a container, an
absolute pressure exceeding 40 psi at 70°F (21.1°C); or

(ii) A gas or mixture of gases having, in a container, an
absolute pressure exceeding 104  psi at 130°F ~b4.4°C)
regardless of the pressure at 70°F (21.1°C); or

(iii) A liquid having a vapor pressure exceeding 40 psi at

100°F (37.8°C) as determined by ASTM 0-323-72.
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"Container" means any bag, barrel, bottle, box,- can,

cylinder, drum, reaction vessel, storage tank, or the like that

contains a hazardous chemical. For purposes of this section,
pipes or piping ... ,tems are not considered to be containers.
“Designated representative"” means any individual or

organization to whom an employee gives written authorization to
exercise sucn employee®s rights under this section. A
recognizeu or certified collective bargaining agent shaii be
treatea automatically as a designatea representative without
regard to written employee authorization.

"Director”™ means the Director, National Institute for
occupational Safety ana Healtn, U.S. Department of Health and
Human Services, or designee.

"Distributor” means a business, other than a chemical
manufacturer or importer, wh»*supplies hazardous chemicals to
other distributors or to manufacturing purchasers.

"Employee™ m°ians a worker employed by an employer in a
workplace in SIC Codes 20 through 39 who may be exposed to
hazardous chemicalso under normal operating conditions or
foreseeable emergencies, including, but not limited to
production workers, line supervisors, and repair or maintenance
personnel. Office workers, grounds maintenance personnel,
security personnel or non-resident management are generally not

Included, unless their job performance routinely involves

potential exposure to hazardous chemicals.
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"Employer" means a person engaged In a business witnin SIC
Codes 20 through 39 where chemicals are either used, or are
produced for use or distribution.

"Explosive" means achemical that causes a sudden, almost
instantaneous release of pressure, gas,and heat when subjected
to sudden shock, pressure, or high temperature.

"Exposure"™ or "exposed"™ means that an employee 1is subjected
to a hazardous chemical in the course of employment through any
route of entry (inhalation, ingestion, skin contact or
absorption, etc.), and includes potential (e.g. accidental or
possible) exposure.

"Flammable™ means a chemical that falls into one of the
following categories:

) "Aerosol, flammable" means an aerosol that, when
tested by the method described in 16 CFR 1500.45, yields a
flame projection exceeding 18 Inches at full valve opening, or
a flashback (a flame extending bacx to the valvej at ar.y uegree
of valve opening;

(ii) "Gas, flammable"™ means:

A) A gas that, at ambient temperature ana pressure, forms
a Tlammaole mixture with air at a concentration of thirteen
(13) percent by volume or less; or

(8) A gas that, at ambient temperature and pressure, forms
a range of flammable mixtures with air wider than twelve (12)

percent by volume, regardless of the lower limit;



(11D "Liquid, Fflammable"™ means any liquid having a
flashpoint beiow 100°F (37.8°C), except any mixture having
components with flashpoints of 100°F (37.8"°C) or  higher,
the total of which make up 99 percent or more of the total
volume of the mixture.

(iv) "Solid, flammable” means a solid, other than
blasting agent or explosive as defined in s1910.109(a). that-is
liaDle to cause fire through friction, absorption of moisture,
spontaneous cnemicai change, or retained heat from
manufacturing or processing, or which can be ignited readily
and when ignited burns so vigorously and persistently as to
create a serious hazard. A chemical shall be considered to be
a flammable solid if, when tested by the method aescribea in 16
CFR 1500.44, it ignites and burns with a self-sustained flame
at a rate greater than one-tenth of an inch per second aiong
its major axis.

"Flashpoint” means the minimum temperature at which a
liquid gives off a vapor in sufficient concentration to ignite
when tested as follows:

) Tagliabue Closed Tester (See American national

Standard Method of Test for Fla»i. Point by Tag Closed Tester,
211.24-1979 (ASTM 0 56-79))-fur liquids with a viscosity of
less than 45 Sayoolt Universal Seconds (sUs) at 100°F
(37.8°C), that do not contain suspended solids and do not

have a tendency to form a surface fiim under test; or
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(i) Pensky-Martens Closed Tester (see American National
Standard Method of Test for Flash Point by Pensky-Martens
Closed Tester, £i1.7-1979 “ASTi*i D 93-79;)-for, iiquius with a
viscosity equal to or greater chan 45 SliS at  100°F
(37.8°C), or that contain suspended solids, or that have a
tendency to form a surface film under test; or

(iib) Setaflash Closed Tester (see American National
Standard Metnoa of Test for Flasn Point by Setaflash Closea
Tester (ASTM 0 3278-78)).

Organic peroxides, which undergo autoaccelerating thermal
decomposition, are excluded from any of the flashpoint
determination methods specified aoove.

"Foreseeable emergency" means any potential occurrence such
as, but not limited to, equipment failure, rupture of
containers, or failure of control equipment which could result
in an uncontrolled release of a hazardous chemical into the
workplace.

"Hazardous chemical™ means any chemical which 1is a physical
hazard or a nealtn hazard.

"Hazard warning" means any words, pictures, symbols, or
combination thereof appearing on a label or other appropriate
form of warning which convey the hazards of the chemical(s) in

the container(s).
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"Heaith hazard"” means a chemical for which there is
statistically significant evidence based on at least one study
conducted 1in accordance with established scientific principles
that acute or chronic health effects may occur in exposed
employees. The term "health hazard"” includes chemicals which
are carcinogens, toxic or highly toxic agents, reproductive
toxins, irritants, corrosives, sensitizers, hepatotoxins,
nepnrotoxins, neurotoxins, agents which act on the
hematopoietic system, and agents which damage the 1iungs, skin,
eyes, Or mucous membranes. Appendix A provides further
definitions and explanations of the scope of health hazards
covered by this section, and Appendix B describes the criteria
to be used to determine whether or not a chemical 1is to be
considered hazardous for purposes of this standard.

"ldentity"” means any chemical or common name which is
indicated on the material safety data sheet (MSDS) for the
chemical. The identity used shall permit cross-references to
be made among the required list of hazardous chemicals, the

label ana the MSDS.

"Immediate use" means that the hazardous chemical will be
under the control of and used only by the person who transfers
it from a labeled container and only within the work shift in

which it is transferred.
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“Importer” means tne first business with employees within
the Customs Territory of the United States which receives
hazardous chemicals produced in other countries, for the purpose
of supplying them to distributors or manufacturing purchasers
within the United States.

"Label™ means any written, printed, or graphic material
displayed on or affixed to containers of hazardous chemicals.

"Manufacturing purchaser” means an employer with a
workplace classified in SIC Codes 20 througn 39 who purchases a
hazardous chemical for use within th:.t workplace.

"Material safety data sheet i.MSOS)" means written or
printed material concerning a hazardous chemical which is
prepared in accordance with paragraph (g) of this section.

"Mixture" means any combination of two or more chemicals if
the combination 1is not, in whole or in part, the result of a
chemical reaction.

"Organic peroxide"™ means an organic compound that contains
the bivalent -0-0-structure and which may be considered to be a
structural derivative of hydrogen peroxide where one or both of
the hydrogen atoms has been replaced by an organic radical.

"Oxidizer" means a chemical other than a blasting agent or
explosive as defined in s1910.109(a), that initiates or
promotes combustion in other materials, thereby causing fire
either of itself -or through the release of oxygen or other

gases.
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"Physical hazard” means a chemical for which there is
scientifically valid evidence that it is a combustible liquid,
a compressed gas, explosive, flammable, an organic peroxiae, an
oxidizer, pyrophoric, unstable (reactive) or water-reactive.

“Produce™ means to manufacture, process, formulate, or
repackage.

"Pyrophoric" means a chemical that will ignite
spontaneously in air at a temperature of 130°F (54.4°C) or
below.

"Responsible party” means someone  who can provide
aaditional information on the hazardous chemical and
appropriate emergency procedures, if necessary.

"Specific chemical identity"” means the chemical name,
Chemical Abstracts Service (CAS) Registry Number, or any other
information that reveals the precise chemical designation of
the substance.

“Trade secret” means any confidential formula, pattern,
process, device, information or compilation of information
lincluding chemical name or other unique chemical identifier)
that is used in an employer®s business, and that gives the
employer an opportunity to obtain an advantage over competitors

who do not know or use it.
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"Unstable (reactive)" means a chemical which in the pure
state, or as produced or transported, will vigorously
polymerize, decompose, conaense, or will oecome self-reactive
under conditions of shocks, pressure or temperature.

"Use" means to package, handle, react, or transfer.

"Water-reactive"” means a chemical that reacts with water to
release a gas that is either flammable or presents a health
hazard.

"Work area" means a room or aefined space in a workplace
where hazardous chemicals are produced or used, and wnere
employees are present.

"Workplace™ means an establishment at one geographical
location containing one or more work areas.

(d) Hazard determination. (1) Chemical manufacturers and
importers shall evaluate chemicals produced in their workplaces
or imported by them to determine 1f they are hazardous.
Employers are not required to evaluate chemicals unless they
choose not to rely on the evaluation performed by the chemical
manufacturer or importer for the chemical to satisfy this
requirement.

(@) Chemical manufacturers, importers or employers
evaluating chemicals shall identify and consider the available

scientific evidence concerning such hazards. For health

hazards, evidence which 1is statistically significant and which



is based on at least one positive study conducted in accordance
with established scientific principles 1is considered to be
sufficient to establish a hazardous effect if. the results of
.the study meet the definitions of health hazards in this
section. Appendix A shall be consulted for the scope of health
hazards covered, and Appendix B shall be consulted for the
criteria to be followed with respect to the completer, ss of the

evaluation, and the oata to oe reported.

13) The chemical manufacturer, importer or employer
evaluating chemicals shall treat the following sources as
establishing that the chemicals listed in them are hazardous:

) 29 CFR Part 1910, Subpart Z, Toxic and Hazaraous
Substances, Occupational Safe*y and Health Administration
(OSHA); or,

(ii) Threshold Limit Values for Chemical Substances and
Physical Agents in the Work Environment, American Conference of

Governmental Industrial Hygienists (ACGIH) (latest edition).

The chemical manufacturer, importer, or employer is still
responsible for evaluating the hazards associated with the
chemicals in these source lists in accordance with the

requirements of this standard.



")) Chemical manufacturers, importers ana employers
evaluating chemicals shall treat the following sources as
estaolishing that a chemical is a carcinogen or potential
carcinogen for hazara communication purposes:

Vi) National Toxicology Program v.NTP), Annual Report on
Carcinogens (latest edition);

() International Agency for Research on Cancer (IARC)
mMonographs ~latest editions); or

tiii) 29 CFR Part 1910, Subpart Z, Toxic and Hazardous
Substances, Occupatioril Safety and Health Aoministration.

Note: The Registry of Toxic Effects of Chemical Substances
published by the National Institute for Occupational Safety and
Health indicates whether a chemical has been found by NTP or
IARC to be a potential carcinogen.

o) The chemical manufacturer, importer or employer shall
determine the hazards of mixtures of chemicals as follows:

(i) If a mixture has been tested as a whole to determine
its hazards, the results of such tisting shaT" be used to
determine whether the mixture is nazaraous;

1)) If a mixture nas not been tested as a whole to
determine whether the mixture 1is a health hazard, the mixture
shall be assumed to present the same health hazards as do the
components which comprise one percent (by weight or volume) or
greater of the mixture, except that the mixture shall be

assumed to present a carcinogenic hazard if it contains a
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component 1in concentrations of O.i percent or greater whicn is
considered to be a carcinogen under paragraph (@@d)(4> of this
section;

(iid) If a mixture has not beeh tested as a whole to
determine whether the mixture is a physical hazard, the
chemical manufacturer, importer, or employer may use whatever
scientifically valid data is available to evaluate the physical
hazard potential of the mixture; and,

(iv) If tne employer has evidence to indicate that a
component present in the mixture in concentrations of less than
one percent (or in the case of carcinogens, 1iess than 0.1
percent) could be released in concentrations which woula exceed
an established OSHA permissible exposi*-? limit or AC6IH
Threshold Limit Value, or could present a .alth hazard to
employees in those concentrations, the mixture shall be assumed

to present the same hazard.

(6) Chemical manufacturers, importers, or employers

evaluating chemicals shall describe in writing the procedures
they wuse to determine the azards of the chemical they
evaluate. The written procedures are to oe made available,
upon request, to employees, their designated representatives,
the Assistant Secretary and the Director. The written
description may be incorporated into the written hazard
communication program required under paragraph (e) of this

section.



(e) Written hazard communication program.

(1) Employers shall develop and implement a written hazard
communication program for their workplaces .which at least
describes how the criteria specified in paragraphs (), (g>,
and (h) of this section for labels and otner forms of warning,
material safety data sheets, and employee information and
training will be met, and which also includes the following:

(1) A list of the hazardous chemicals known to be present
using an identity that 1is referenced on the appropriate
material safety data sheet (the list may be compiled for the
workplace as a whole or for indiviaua! work areas);

(ii/ The methods the employer will use to inform employees
of the hazards of non-routine tasks (for example, the cleaning
of reactor vessels), and the hazards associated with chemicals
contained in unlabeled pipes in their work areas; and,

(i) The methods the employer will wuse to inform
contractor employers with employees working in the employer®s
workplace of the Hazardous chemicals their employees may be
exposed to while performing their work, and any suggestions for
appropriate protective measures.

@) The employer may rely on an existing hazard
communication program to comply with these requirements,

provided that it meets the criteria established in this

paragraph (e).

any



A3) The employer shall make the written hazard
communication program available, upon request, to employees,
their designated representatives, the Assistant Secretary and
the Director, in accordance with the requirements of 29 CFR
1910.20 (e).

(f) Labels and other forms ofwarning. (1) Thechemical
manufacturer, importer, or distributor shall ensure that each
container of hazardous chemicals Jleaving the workplace is
labeleu, tagged or marked with tne following information:

(1) Ildentity of the hazardous chemical(s);

(ii) Appropriate hazard warnings; and

(i) Name and address of the chemical manufacturer,
importer, or other responsioie party.

() Chemical manufacturers, importers, or distributors
shall ensure that each container of hazardous chemicals leaving
the workplace is labeled, tagged, or marked in accordance with
tnis section in a manner which does not conflict with the
requirements of the Hazardous Materials Transportation Act (18
U.S.C. ssl801 et seq.) and regulations issued unaer that Act by
the Department of Transportation.

(€)) If the hazardous chemical 1is regulated by OSHA in a
substance-specific health standard, the chemical manufacturer,
importer, distributor or employer shall ensure that the Ilabels
or other Tforms of warning used are 1in accordance with the

requirements of that standard.
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@ Except as proviced ip paragraphs (fn5) and (f)(6) the
employer shall ensure that each container of hazardous
chemicals in the workplace is iabeleo, tagged, or markea with
the following information:

() Identity of the hazardous <chemical(s) contained
tnerein; and

(ii) Appropriate hazard warnings.

The employer may use signs, placaros, process sheets,
oatch tickets, operating procedures, or other such written
materials 1in iieu of affixing 1iabeis to individual stationary
process containers, as long as the alternative methoa
iaentifies the containers to which it is applicable and conveys
the information required by paragraph (f)(4) of this section to
be on a labei. The written materials shail be readily
accessible to the employees in their work area throughout each
work shift.

(6) The employer is not required to label portable
containers into which hazardous chemicals are transferred from
labeled containers, and which are intended only for the
immediate use of tne employee who performs the transfer.

@) "me employer shall not remove or deface existing
iabeis on incoming containers of hazardous chemicals, unless
the container is immediately marked with the required

information.
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() The employer shail ensure that Ilabels or other forms
of warning are legible, 1in English, and prominently displayed
on the container, or readily available in. the work area
throughout each work shift. Employers having employees who
speak other languages may add the information in their language
to the material presented, as Jlong as the information is
presented in English as well.

~9) The chemical manufacturer, importer, distriDutor or
employer neea not affix new iabeis to comply with this section
if existing labels already convey the required information.

() Material safety data sheets. (€)) Chemical
manufacturers and importers shall obtain or aevelop a material
safety data sheet for each hazardous chemical they produce or
import. Employers shall have a material safety data sheet for
each hazardous chemical which they use.

(@) Each material safety data sheet shall be 1n English
and shall contain at least the following information:

) The identl y wused on the label, and, except as
proviaea for in paragrapn li) of this section on traae secrets:

(D)) If the hazardous chemical 1is a single substance, its
chemical and cornnon name (s);

(B) If the hazardous chemical 1is a mixture which has been
tested as a whole to determine its hazards, the chemical and
common name(s) of- the ingredients which contribute to these

known hazards, and the common name”s) of the mixture itself; or,
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