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At the request of the Resources Development Council, the 
Senate Resources Committee has invited Kelly Ross, a former 
aide to Mark Hatfield and now a county commissioner in Curry 
County, Oregon, to share his views on land management with 
committee members. Mr. Ross has had extensive experience with 
the 0 egon Land Conservation and Development Commission, an 
entity charged with developing statewide goals and guidelines 
for land use planning. Based on this experience, he will brief 
the Senate Resources Committee and the Senate Special 
Agriculture Committee on agriculture and land planning issues. 
The meeting will be held on Wednesday, February 8, at 3:00 pm 
in the Beltz Room. Attached are two articles written by Mr. 
Ross.

Prior to the briefing by Kelly Ross, the Committee will 
consider HJR 56, which commends and encourages the Alaska-Yukon 
Trail Association as it stages the Yukon Quest. The first 
annual Yukon Quest, a 1000 mile sled dog race over the Gold 
Rush Era route from Fairbanks to Whitehorse, will begin 
February 25, 1384.

BETTYE  FA H R E N K A M P ,  C h a i rm a n
R O B E R T  H. Z IE G L E R ,  SR . ,  V i c e  C h a i rm a n
D ICK  EL IASON
PAUL F ISC H ER
V IC  F ISC H ER
BOB  MULCAHY
A R L IS S  STU R G U LEW SK I

S e n a t e

Committee on Resources
M E M O R A N D U M

TO: Senate Resources Committee Members

FROM: Senate Resources Committee Staff

RE: Committee Meeting, February 8, 1984

DATE: February 7, 1984



BY KELLY ROSS
"GoiNCi TO OHEGON is almost like travel­
ing to English-speaking Canada," ob­
serves the 1982 Almanac o f American 
Politics-, "the society is clearly similar, 
but everything is arranged in a slightly 
different way and the assumptions that 
guide public policy are noticeably dif­
ferent." In no area have those assump­
tions been more different than in the 
state's policies concerning private prop­
erty. Beginning with the Oregon Beach 
Bill of 1067, under which the state 
declared its ownership of the entire 
shoreline from extreme low tide up to the 
16-foot elevation, a series of legislative 
acts has aimed at preserving the coun­
tryside but has evidenced little regard 
for those who might own a part of it.

When Oregon’s census figures grew 
by 16 percent during the 1960s and 25 
percet,. during the '70s, many long-time 
residents displayed a strong xenophobic 
reaction.. Automobiles sprouted bumper 
stickers reading "Don’t Californicate 
Oregon." The Janies 0 . Blaine Society 
was chartered, dedicated to "various 
graceful, poetical, vague, and sinister 
means of discouraging overpopulation of 
Oregon." And, in a nation that has long 
equated population growth with pros­
perity and success, Ihen-tiovernor Tom 
McCall publicly urged people to come 
visit but not stay.

These high feelings reached a cres­
cendo in J973, when the legislature 
passed Senate Bill 100, establishing a 
statewide system of land-use planning. 
An inn jcucusly named hand Conserva­
tion ■ ild Development” Commission 
(LCDt!) —seven appointed members and 
their staff—was given considerable 
power over all land, air. and water 
resources. The commission was charged 
with developing what were to be known 
as "statewide planning goals" and with 
identifying "areas of critical con­
cern and activities of statewide signif­
icance." These would become the stan­
dards far approving or rejecting com­
prehensive plans that each city and 
county was required to develop and sub­
mit to the E C  DC.

The first 11 "goals" were adopted in 
December 197-1, and 5 more were added 
over the next two years. So vague and 
general were they that few except the 
E C U C  could fully understand what was re­
quired to meet them. Goal 5 for example, 
is to "conserve open space and protect 
natural and scenic resources," It re­
quires that “programs be provided that 
will: (1) injure oper space, (2) protect 
scenic and historic areas and natural 
resources for future generations, and (3)

D esp ite  w id esp rea d  d is sa tis fa c tio n  w ith  it, th e  n a tio n  s 
to u g h est la n d -u se  con tro l law  keeps s u r v iv in g  challenges.

promott healthy and visually attractive 
environments in harmony with the nat­
ural landscape character."

The guiding idea of these goals was to 
make sure that most future growth was 
within established urban areas, leaving 
the more pastoral areas in their pristine 
state. This aim is clearly expressed in 
Goal 14, which is "to provide for .in 
orderly and efficient transition from rural 
to urban land use." To implement this 
goal, the commission stipulated that "ur­
ban growth boundaries shall be estab­

lished to identify and separate ur- 
banizable land from rural land."

As one might guess, the value of land 
outside these "urban growth boun- 
daties" dropped dramatically once its 
use was so limited. Coos County Com­
missioner Ed Stevenson estimates that 
the 1973 law has translated into a 
$fiO-million loss in property value in 
mostly rural Coos County,

It is interesting to note that in passing 
Senate Bill 101), the legislature recog­
nized that tlu-re could be an adverse im-
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pact on so.ae private property owners, 
One provision of the bill established a 
committee to study and make recom­
mendations "on the implementation of a 
program for compensation by the public 
to owners of lands for the value of any 
loss of use resulting directly ftom the im­
position of any zoning, subdivision or 
other ordinance regulating or restricting 
the use of such lands." Oregonians fell a 
sense of foreboding when the committee 
reported back m 1976 that an adequate 
compensatory program would exhaust 
the resources of the state treasury. Hut 
instead of pausing to ask, Why devalue 
so much property if we can't pay for it? 
the legislature blissfully ignored the 
issue. Since compensation was impos­
sible, it was no longer of concern.

Under the law, comprehensive plans 
by each city and county were to be com­
pleted and approved by the end of 1975, 
but as of September 1982, only 151 of a 
total 281 plans had gained the endorse - 
ment of the I.CDC Those involved in the 
systep’ ivv> ’inually found themselves 
having to revise procedures in response 
to new law created by court decisions or 
bureaucratic whim, then revising the 
revised procedures in response to the 
next directive. Between 1973 and 1981, 
$29.4 million of state and federal tax­
payers' money was spent i:< administer­
ing the program. Counties expended an 
additional $10-$15 million and land­
owners millions more in trying to work 
within the law.

The complexity of the law gave birth to 
an army of "planning consultants" 
whose job it was to generate the moun­
tain of paperwork required for even the 
most simple project, since every pro­
posal for change had to address ever)' 
statewide planning goal. A 1972 Oregon 
Supreme Court decision made things 
even more diffici1*. by upholding a re­
quirement that applicants for a zone 
change or subdivision prove not only that 
the development was legal but that it was 
needed and that ntlier suitable property 
was not available!

Lanu-use economists were called to 
testify in public he. ings that there was 
demand for a given project and that the 
demand constituted a public need. Real­
tors were asked to testify that they had 
unsuccessfully searched the marketplace 
for other available property nr. il other 
property was available, why it was un­
suitable. Befuddled property owners 
wondered what earthly difference it 
made whether there was other property 
available when they were interested in 
the property they owned. In the event 
that approval was given at the local level, 
the system almost encouraged appeals to 
higher bodies. Opponents of change 
didn't even need to show that they were 
specifically being affected, since legal 
standing to file an appeal was granted to 
any individual or group interested 
enough merely to testify at the local 
hearing.

The path of one case could take years 
to comp' ;to, and throughout, the burden 
of prool was always on the properly 
owner. A former vice-chairman of the 
I.CDC was forced to conclude, writing in 
the Willamette hue Review, that "only 
the rich, the extremely tenacious or 
those paid annual salaries to advocate 
can afford to persevere in such a 
system."

By 1976, r a n c o r against the orogram 
was such that enough signatures were 
gathered to put the entire matter on the 
ballot for voters to decide. The I.CDC sur­
vived by a 57-to-43 percent margin. Two 
years later, in 1978, the issue was once 
more on the ballot and again was sup­
ported, this time by an even wider 
margin of 60 to 40 percent. After the
1978 defeat, I.CDC opponents were 
becoming resigned to control of private 
property resting in the hands of a 
capricious state bureaucracy. But in
1979 a new development markedly 
changed Oregon’s way of life: national 
interest rates rose to levels that in years 
past had been prohibited by usury laws.

To fully appreciate the implications of 
such a shift, one must understand the ex­
tent to which the state is dependent on 
the timber indistry. It lias been accu­
rately said that when the housing market 
cools, Oregon freezes. When national 
housing starts cooled from 2 million units 
in 1978 to 1.1 million in 1981, three- 
quarters of Oregon’s approximately 
28,000 lumber mill workers were frozen 
out of work or were working less than a 
full shift. By July 1982, ol the 197 lumber 
mills usually in full production, 73 had 
closed and 54 were running at less-than- 
normal capacity. Statewide unemploy­
ment rose from 6 percent in 1978 to 12.5 
percent in 19112.

1’lie ripple effect was startling. State 
income tax revenues declined so rapidly 
that the legislature had to be called into 
special session three times in 1981 to 
deal with projected budget deficits. 
Stores desperate to move merchandise 
ran continuous clearance sales, even dur­
ing the usually busy Christmas .season. 
Real estate foreclosures in one county hit 
250 per month. And by 1981 the no- 
growth advocates saw their goal met: 
ligures from 1’or‘land State University’s 
Center for Population Growth showed 
that, not only had Oregon’s population 
growth stopped, but more people were 
now leai ing the state than were arriving.

In the midst of such turbulence people 
were beginning to ask why, in this era of 
high technology, Oregon was still at the

orcy of national demand for its forest 
products. Conferences were held, con­
sultants retained, and studies made, all 
to determine how best to deal with the 
economic piobh’ms.

With near unanimity the experts an­
nounced that Oregon suffered from an 
antihiisiuess image. Frank Cnppiollo, a 
panelist on the fits television series Wall 
Street HVvA, summed up the situation 
quite well when he told an economic
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development conference, “The percep­
tion we have of Oregon in the East is that 
it really doesn’t want industry- Oregon is 
perceived as wanting a nice, clean, self- 
contained environment. Investors look 
around..  .and go to Arizona, where peo­
ple are perceived to be more concerned 
about jobs. One day people who worry 
about the clear environment will be able 
to see the Cascade Mountains, but they 
won't be able to eat.”

To confirm this view, an annual study 
of business climates in the <18 contiguous 
states by the accounting firm of Alex­
ander Grant Co. ranked Oregon 36th in 
1982. As an example of the indifference 
shown to industry, Allen E. Wood, direc­
tor of real estate and plant siting for the 
510-billion-a-year Wes';r -house Electric 
Corp., told a reporter for the Portland 
Oregonian how he contacted the O egon 
Department of Economic Develop -nent 
for information on industrial land in the 
state. The material he finally received, 
after sending in $15 for handling costs, 
consisted of brochures detailing camp­
ground opportunities. But the coup de 
grace was a scorecard published by Na­
tional Industrialist magazine showing 
how many new industries each state had 
attracted during the first half of 1981: 
North Carolina, 179: Texas, 303; Florida, 
191; and Oregon, only 1.

Hurting front such rejection, public of­
ficials and civic groups suddenly scram­
bled to find ways to change the state s 
image. Early attempts bordered on the 
bizarre. Gov. Victor Atiyeh at one point 
proposed dynamiting one of the signs 
along the Oregon-California border wel­
coming visitors to the state. Because the 
sign read "Hope You Enjoy Your Visit,” 
Atiyeh felt there was the inference that 
Oregon would take tourist dollars but 
still didn't want anyone to move in for 
good. Plows for the publicity stunt were 
dropped when someone pointed out that 
the massive carved wooden sign was 
worth over $18,000.

More rational thinkers, however, were 
increasingly pointing to the slate’s land- 
use laws and the I .cu'ns the main culprit 
in Oregon's bad business reputation. 
Since 1978, when the issue was last on 
the ballot, the planning bureaucracy had 
made many enemies. Becoming impa­
tient with local governments to conform 
to its edicts, the commission began exer­
cising its broad enforcement powers. 
Curry County suffered for two years 
under a total building moratorium 
because it had not taken the demanded 
steps to protect agricultural lands. Ig­
nored was the fact that 91 percent of the 
county consisted of federal or corporate 
timber lands, and the only cash crops

were cranberries and Easter lilies. At the 
other end of the spectrum, the small 
town of Happy Valley was ordered to 
speed up development and achieve 
greater density, even though the 1,-440 
residents indicated a strong desire to 
stay small.

Counties and cities were finding that 
after going through the laborious process 
to develop a comprehensive plan, nearly 
86 percent were rejected on first submis­
sion as unsatisfactory. A comment by 
one former I.CDC member to a reporter 
typified the state of affairs: "We're still 
struggling with how much freedom 
should be allowed,” she said.

Though most i.ocai. officials bowed to 
the commission’s intimidation and arro­
gance, their constituents were not so ac­
commodating. One county commissioner

was recalled from office for being too 
sympathetic to the i.ci>C; voters in three 
counties threw out commission-approved 
plans; and bumpers around the state 
began to carry a new sticker saying, 
"Poland has martial law, C egon has 
I.CDC." The time seemed right for a peti­
tion drive to place the issue on the ballot 
again.

Other avenues for dealing with the 
planning bureaucracy, such as legislative 
modifications or court cases, had already 
been pursued, but without success. In 
every session of the legislature, strong 
attempts were made to gain relief, but 
the environmental lobby was always too 
powerful. A lawsuit challenging the con­
stitutionality of the program was brought 
in 1977 by 21 local jurisdictions, only to 
bounce around the court system for five 
years. (In July 1982, all appeals were ex­
hausted.)

Soon November 14,1981, groups from 
around the state came together in a 
Portland suburb to evaluate the feasibil­
ity of another initiative campaign. In 
what may have been an omen of things to 
come, hurricane winds buffeted the area 
the day before, causing those in atten­
dance to make their plans without the 
comfort of heat or electricity. Despite 
such inconvenience, a coalition was 
formed under the name Oregon Citizens 
for Fair Land Planning, and they decided 
to seek for a third time to overthrow the 
oppressive planning laws. By the end of 
June, petitions had been printed and 
distributed and 68,700 signatures 
gathered (only 86,000 were required), 
forcing the secretary of state to certify 
Ballot Measure 6 for the November gen­
eral election. Relatively moderate in 
nature, Measure (i called for elimination 
ol the state's authority in land use plan­
ning but still required local elected of­
ficials to maintain master land plans.

It did not take long for the opponents 
of Measure 6 to make themselves known. 
While small in number, the list included 
many of Oregon's most prominent citi­
zens. Both gubernatorial candidates, for 
example, seemed to disagree on every­
thing except the inadvisability of (i.

Cochairman of Citizens to Defend Your 
Land—the group formed to defeat the 
measure—was John Gray. Gray was one 
of the state’s most successful land 
developers and the chairman of the board 
of Omark Industries, the world’s largest 
manufacturer of cutting chain for chain 
saws, lie had built two of Oregon's 
largest luxury resorts in the days before 
the t.CDC would prevent anything on a 
similar scale from getting off the ground.

Another member of the opposition w..s 
Bill Bowerman, cofounder of the Nike
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Television ads against the 
reform measure showed developers’ 

bulldozers plowing up beaches 
and wheat fields.

shoe company. In his 21 years as head 
track coach at the University of Oregon, 
Bowcrman had trained 2 8  Olympians, 12 
American record holders, 2'1 NCAA cham­
pions, and in the process, had become 
something of a guru to thousands of mug-, 
distance runners. Another Nike ex­
ecutive publicly declaring his abhorrence 
of the measure wr,r Neil Goldschmidt, 
former mayor of Portland and secretary 
of the Transportation Department under 
Jimmy Carter.

No one had a greater impact on the 
outcome of Measure fi, though, than the 
man most instrumental in the passage of 
Senate Bill 100 in 1973—the late ex- 
Governor Tom McCall. With an unorth­
odox style and strong environmentalism, 
McCall hail become r.omething of an 
Oregon legend during his two terms in 
office, lie was unsuccessful in a 197:1 
comeback bid for governor, but he still 
wielded considerable influence as an 
elder statesman and as a regular political 
commentator for a large Portland tele­
vision station.

In 1973 McCall was found to have 
cancer, and despite surgery, the cancer 
appeared again in 1 9 8 1 , spreading 
throughout his body. Always one for 
theatrics, on October 7, 1982, McCall 
gave one of his best performances. 
Speaking for a gathering sponsored by 
two environmental groups, the ex­
governor acknowledged that he had only 
a short time to live and pleaded with 
Oregonians ivt to repudiate the laud-use 
planning system and "Oregon mystique" 
that were hallmarks of his administra­
tion. Asking the audience to bear with 
him for some personal remarks, McCall 
said: "I'm not embarrassed. I haven’t got 
much time left. This is my last to talk to 
you about this. You all know 1 have ter­
minal cancer—and I have a lot of it.

"But what many of you might not 
know." he continued, "is that stress in­
duces its spread and induces its activity. 
Stress may even bring it on. Yet stress is 
the fuel of the activist. This activist loves 
Oregon more than he loves life. I know I 
can’t have both very long, but the trade­

off’s all right with me." McCall con­
cluded by declaring, "But if the legacy 
we helped give Oregon and which made 
it twinkle afar—if it goes, then I guess 1 
wouldn't want to live in Oregon anyhow."

Oregon's news media gobbled up the 
maudlin exhibition. The Salem States- 
man-Journul wrote in an editorial, 
"Oregon owes Tom McCall something 
better than the repudiation of his dream 
for the state." The largest daily, the 
Portland Oregonian. followed suit when 
it melodramatically said. "Respect lor 
the man, the former governor, left no eye 
without a shine among the many busi­
ness and professional persons who heard 
him, but their understanding of his 
message went much deeper." Even net­
work television devoted time to the 
story. CHS News ran a lengthy segment 
dealing with McCall on the October 22 
evening broadcast, and nbc 's Today 
show carried a similar report a week 
later.

Only one newspaper in the state, the 
Grants Pass Courier, had the temerity to 
note that McCall's "pending death can­
not offset the fact that many of the 
state’s 2 million individuals feel op­
pressed, stifled and indeed hurt by the 
iron hand of the I.CDC and even the plea 
of this dying man cannot alter the fact." 
In an attempt to gain similar sympathy 
for their own position, Oregon Citizens 
for Fair Land Planning organized a press 
conference in which a widow told how 
her husband had also been a victim of 
cancer, leaving her with $ 100,900 in 
medical bills. 1.CDC regulations prevented 
her from selling part of her 21 acres to 
raise needed cash or to give a parcel to 
each of her two children—because the I 
land was classified as agricultural, the I 
property had to remain in farm use and 1 
couldn't be divided into pieces smaller , 
than 2 0  aces. This story was almost 
completely ignored by the media.

Till- It MOT IONS Ol-NI-KATI-D by McCall's 
remarks were heightened by strong edi­
torial support from th: Oregonian. No 
less than 12 editorials and columns 
warned that a host of evils would result if 
the state’s authority in land use were 
ended. Citizens could expect "condo- 
mania on the coast," where "beaches 
could be behind fence.: and w alls... 
screened by buildings, never to be ours 
again ." Measure 6 would subject 
"Oregon's rich farm and forest lands and 
coastal areas to the same type of private, 
greedy or unthinking trampling of nat­
ural areas that existed before LCDC.”  
Oregon’s "model state land use planning
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program " would be replaced with 
"chaos, sprawl, and disorderly growth." 
Residents would find "local politicians 
acceding to special interests rather than 
those of most residents and future 
citizens."

Television ads against the reform 
measure showed developers' bulldozers 
plowing up beaches and wheal fields 
while a narrator cautioned that this 
would be the result if Measure H passed. 
A radio spot featured a hysterical-sound­
ing farmer saying that the only thing 
standing between his field and a lay of 
asphalt was LCDC. His plea: "Stop them! 
Please stop the land grabbers!" (The 
protection of farmland against urban 

1 development was one of the major objec­
tives of the I.CDC program. The commis- 

: sion proceeded to adopt a definition of 
agricultural land that included not only 
land currently in production but virtually 
any parcel that could possibly ever grow 
anything. Eventually in Oregon, 17 
million acres will be in Exclusive Farm 

I Use Zoning—more acreage under such 
j tight restrictions than in the 19 other 

states combined, according to the 11)81 
' National Agricultural Land Study.)

In contrast, the advertising in support 
of Measure (i tried to rely on facts and 
r.'ason. The dean of the University of 
Oregon School of Husincss talked about 
a Stanford Research Institute study 
showing that it took 3-5 times longer to 
prepare a new plant site in Portland, 
Oregon, than across the river in Van­
couver, Washington, and 10-15 times 
longer than in Austin, Texas. Another ad 
featured the master of the Oregon State 
Grange telling why his agricultural 
organization was supporting Measure (i: 
farmland had been growing at a faster 
rate before the I.CDC was created than 
afterward; regulations were denying 
farmers the flexibility to sell acreage 
when times were hard; and young people 
were prevented from breaking into farm­
ing because they could not afford the 
large initial investment required to pur­
chase even the smallest allowable parcel.

Most major business organizations and 
chambers of commerce in the stale en­
dorsed the measure, as did the Associa­
tion of Oregon Loggers, the Oregon 
Association of Realtors, the Association 
of Oregon Counties, the Oregon Cat­
tlemen’s Association, the Oregon Forest 
Industry Council, and many others. Hut 
it wasn’t enough. The constant barrage 
of misinformation and scare stories had a 
devastating effect. Polls showing the 
percentage of those who would cast a yes 
vote went from 57 percent on September 
24, to 52 percent on October 15, and 
finally down to 48 percent on October 30, 
dead even with those who would vote no.

The downward trend continued three 
days later when Rallot Measure 6 was 
defeated 55-to-45 percent. Although a 
majority in 21 of Oregon’s 36 counties 
voted in favor of the proposal, the larger 
numbers of the Portland metropolitan 
area, where 40 percent of the state’s 
population lives, were too much to over­
come. As might be expected, the heavi­
est voting against the l.CDC came from 
the areas the agency is most interested in 
preserving. Of the seven counties where 
50 percent or more of the land is in 
farms, five showed voters casting their 
ballots decisively for abolishing the laws 
limiting the use of their property.

It  is d i f f i c u l t to find a bright spot in the 
face of such a defeat. Hut perhaps the 
Oregon situation will serve to remind 
others that the right to own anti enjoy 
private property, one of the most basic 
rights guaranteed by the Constitution, is 
probably also the most vulnerable to 
government encroachment. Because of 
the double standard in this country 
regarding political rights and economic 
rights, governments can quite easily im­
pose an array of restrictions on a 
person's use of his property hut not on 
something like speech, of which the late 
Supreme Court Justice Hugo Hlack once 
said, "Only the gravest abuses endanger­
ing paramount interests give occasion for 
permissible limitation."

University of San Diego law professor 
Bernard Siegnn has written extensively 
on this subject and describes the situa­
tion quite well when he laments: “ Few 
have better understanding of govern­
ment abuses than the many organiza­
tions in the country dedicated to protect­
ing civil and political rights. However, 
they never seem to apply thir knowledge 
and prefer to look the other way when 
governmental agencies effectively de­
prive people of property, the fruit of their 
labor, savings, energy, and knowledge. 
They strenuously fight against the im­
position of a minimal fine when political 
liberties are involved, and stand ab­
solutely mute when the most aibiliary 
zoning and environmental restrictions 
reduce by hundreds or thousands of 
dollars the values of property owned by 
people of average means."

Let others take heed of what Oregon­
ians have painfully learned: Once ground 
is lost, it is nearly impossible to regain, fr)

lu'lly Ross is a funner aide lo Sen. Mmk Ha, 
field and is a member oj the Cany '.aunty, 
Oreunn, Hoard of Cmninissiw.rs lie teas 
active in Oreunn Citizen* jiir  I ’air Land 
1‘lanninn.

A r a b i a n  W a r
(Continued f r o m  p. i l l )

have sternly refused to let us base con­
ventional forces in their nations.

We do not know whether the Soviets 
will fight for the Gulf, though the risk is 
clear. Given the Iranian invasion of Iraq, 
the threat that the Holy War in Iran will 
spread to the Gulf is much greater. Do 
we have the forces on hand to stop such a 
war? Very likely, if we are willing to see 
many thousands of our sons killed and to 
spend hundreds of billions that we could 
spend on alternative energy supplies 
with no loss of life.

Besides, the Iranians today are in fact 
steadily inertttsiuc the supply of oil to the 
West. The opec Arabs of the Gulf arc- 
trying to decrease their supply to keep 
prices up. The Iranians are bitterly anti- 
Soviet and are systematically executing 
some pro-Soviet Iranian leftists and cur­
tailing the operations of the Iranian Com­
munist Tudeh party. A union of Gulf na­
tions led by Iran might be immensely 
more effective as a bulwark against 
Soviet expansion and a supplier of more 
and cheaper oil to the West. Little 
wonder the Soviets are opposing the 
Iranian invasion of their ally, Iraq, with 
greatly increased arms shipments. A 
divided Gulf is far better for them than 
one powerful foe.

T ft here is little chance the American 
public will support any enforcement of 
this doctrine. But there is a serious 
danger that our leaoers, increasingly 
isolated in their bunkers of power on the 
I’otnmac and misled by general public 
support of rearmament, may make the 
same fatal miscalculations of the popular 
will that the Johnson administration did.
i.: some future crisis situation, this could 
combine with their desire to save face by 
not reneging on their pledge to produce 
some rapid deployment of our forces in 
the Gulf. By the time public outrage, was 
organized, we might already be faced 
with another Vietnam-slyle debacle—or 
even a major war with the Soviets from 
which we could not back down.

The American people want rearm­
ament to prated them and the country's 
vital interests, not the Ol'l-c cartel. Our 
leaders must recognize the fact—"We 
Will Not Go!"—and exorcise the national 
nightmare threatened by the Cnrter- 
Keagan Doctrine and our almost secret 
military build-up in the region. fr!

Jack Danutas teaches sociology at the I 'nicer- 
sity of California. San I  He no.
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O r e g o n  L a n d  G s e  L a w s  a n d  C o s t  oi: R e s i d e n t i a l  L o t s
by Kelly Ross, former aide to Senator M jrk HjtlieJd cind now j  member 

of the Board of Commissioners in Curry County. Oregon

Many peoule in Oregon were not surprised when 
the August 1981 issue of Land Review showed that 
between 1976 and 1980 the state experienced the 
nation's fastest price increase (127%) in finished 
residential lots. Such a trend was predicted two years 
before by Dr. Anthony Downs, a senior fellow at the 
Washington, D.C.. Brookings Institution. The culprit 
is Oregon's land use laws, generally recognized as the 
most comprehensive and complex in all the 50 states.

Passed in 1976 by the state legislature, Senate Bill 
100 had the admirable aims of assuring "the highest 
possible level of liveabilily in Oregon" and assisting 
in "attainment of the optimum living environment for 
the state’s citizenry." The bill created the Land 
Conservation and Development Commission (I.CDC) 
and charged it with developing statewide goals and 
guidelines for land use planning. In addition, it 
required all cities and counties to comply with the goals 
and guidelines by formulating comprehensive plans.

According to Downs, the price increases stem from 
the requirement that future development be 
channeled away from rural areas into defined urban 
growth boundaries. He states tliui while "this reduces 
the costs nTTievv infra structure systems like sewe*r 
and water and highway systems, it also confers a 
quasi-monopoly position on the owners of vacant 
land wilhin the boundaries." Hence, that land 
becomes much more valuable, both to developers 
and eventually to consumers ol new housing.

Downs also pointed out that an additional cost of 
such comprehensive planning is the failure ol govern­
ment ollicials to grasp the money-cost ol time. "Since 
ollicials are motivated by the desire not to stir up 
controversy, they want to create consensus and act 
cautiously, which takes time." he explained. Today, 
with interest tales ranging between 15% and 18%, 
any type of delay can be very expensive, and the 
program in Oregon has been one long series of 
delays. Originally, il was believed that only one year 
would he required for all jurisdictions to have their 
comprehensive plans ready lot icview and approval.
But as 1982 began, seven yeats after the 19 goals 
and guidelines were finally adopted, or ly eight of the 
state's 36 counties and 117 of the 241 cities had their 
plans "acknowledged."

The reasons for the delays were brought out in a 
1980 suivey of 52 persons who are active and 
knowledgeable in the land use field. The general 
perception ol those interviewed was that Goal 3. the 
agricultural goal, receives mote attention than the 
others. Interviewees conceded the intent and perhaps 
the driving force behind the entire LCDC program, 
was the preset-v. Hi on. of. agri c u I Ur i a I land, but the need 
for such preservation and the methods used are in 
serious question. Such statutes define agricultural 
land as "lurid of predominately Glass I, II. III. and IV 
soils as identified in the Soil Capability Classification 
System ol the U.S. Soil Conservation Seivice." These 
classes wete originally established in the I930’s to

assist farmers in managing their land to control 
erosion: they were not intended to determine whether 
the land can or should be farmed. Local govern­
ments. aware that a better definition is needed, have 
attempted different approaches, only to see them 
overturned in court or rejected by LCDC.

Interestingly, there is mounting evidence that the 
Goal 3 requirements actually tend to destabilize the 
agricultural economy. In the past when conditions 
produced a bad crop, farmers could sell a few acres 
to satisfy creditors. Today, however, with stiict 
regulations prohibiting parceliza'ion of arable land, 
farmers are often forced to sell their entire farm to 
avoid bankruptcy. Also, with such restrictions placed 
on its use. lending institutions are becoming ic-luctant 
to use land as collateral lor capital improvements.

Another area of consensus among those inter­
viewed was the perception that the LCDC stall is 
inexperienced and difficult to deal with. There was a 
universal feeling that the stall has very little 
experience in local government or planning, is 
theoretical in its bias, and impractical in its 
applications. I wo stall members in particular have 
been the subject ol controversy: one is the chairman 
of Oregon's chapter ol the Sierra Club and another 
was hired directly from the strong environmentalist 
group, "1000 Friends oi Oregon." With this tvpe of 
orientation it may not be surprising that the LCDC 
has rejected 86% of the plans on their liist 
submission, returning them lor time-consuming 
corrections or additional information.

Time may be tunning out, however, for Oregon's 
experiment in statewide land use planning. Recently. 
State Senator L.B. Day. one of the authors of the 
original law and the first dnectoi ol the agency, was 
quoted as saying, "Staunch defender or not. I'm not 
sure we can afford I.CDC any longer." Frank 
Cappiello, a paneled on the PBS television series 
"Wall Street Week," told art economic development 
conference, "The perception we have of Oregon in 
the Fast is that it really doesn't want industry. Oregon 
is perceived as wanting a nice, clt-an. self contaisied 
environment, so investors look around and go to 
Aiizona. wheio people aie perceived to be more 
concerned with jobs."

With Oregon now suffering under the nations 
second highest unemployment rale tailor Michigan), 
jobs are rapidly becoming more of a concern than 
saving farmland. Them is curiently a grass roots 
elloil to place an initiative on the hovombi i ballot 
that would abolish the LCDC and mtuin planning 
functions to the local level.

H o m e  i H o y t  I n s t i t u t e
I H  t I ilh.-enht street. M W State 1260 

Washington It C 20005
D r .  M a r i k a  E. S u m l c h r a s t

Lvi'tor t an.I Review 
Annua l S ub sc rip tio n : f9 5 ld S  an.1 Carat! n 

S I 35 rurlu'iv) 
Telephone: 202 TJ22 • .VO

6 Hornet llovl Institute. I I I !  lb 'll tstieet. Suite 1250. Washington Dr 200U6



1 , 0 0 0  M I L E S  o v e r  t h e  G O L D  K U S M  T E A 3 L  

F A I R B A N K S  i ®  W H I T E H O R S E  

F E B R U A R Y  2 5 ,  1 9 8 4

$ 5 0 , 0 0 0  P r o j e c t e d  P r i z e  M o a i e y

I n e x p e n s i v e  to r u n  —  E a s y  logistics 

R o a d  A c c e s s  to m o s t  c h e c k p o i n t s  —  6 0 0  miles of p a v e m e n t ,  Fairb a n k s  to W h i t e h o r s e

S t a n d a r d  l o n g  distance rules with a few notable e x c e p t i o n s  as follows:

1) T w e l v e  d o g s  starting m a x i m u m ,  eight d o g s  starting m i n i m u m .

2) T h r e e  d o g s  d r o p  limit.

3) S a m e  sled or t o b o g g a n ,  start to finish.

4) F o o d  p i c k u p  a n d  d o g  d r o p s  at only six points.

5) M a n d a t o r y  3 6 - h o u r  layover at D a w s o n .

6) Sn. all parcel of p r o m o t i o n a l  freight m a n d a t o r y  load.

B e  a  p a r t  o f  H i s t o r y  ! S i g n  u p  n o w  t o  e n t e r  t h i s  1 s t  A n n u a l  R a c e !

For i n f o r m a t i o n  write: ' „ line.
ALASICAYUKON TRAIL ASSOCIATION, INC. ,

P.O. Box 10315 
Fairbanks, Alaska 99710 

(907) 452-7954



1 0 0 0  M I L E S  o v e r  th e  G O L D  R U S H  T R A I L  
1 s t  A n n u a l  F A I R B A N K S — W H I T E H O R S E  S L E D  D O G  R A C E  

F e b r u a r y  2 5 t h ,  1 9 8 4

O n F eb ru ary  25 th , 1984 th e  G o ld  Rush E ra  rou te from  F a irb an k s  to  W hitehorse  will once ag a in  know  th e  foo tfa ll 
o f  sled dogs a n d  the near silent hiss o f  ru nners over snow. R eliving history, in trep id  drivers will h it the  tra il in quest 
o f  ad v en tu re  a n d  w ealth  m uch  th e  sam e as did  .u rn -o f-th e -cen tu ry  gold  seekers.

P O T E N T I A L

T his ever an  becom e th e  richest, m ost in ternationally  fam ous yearly spectacle for Fairbanks, D aw son, W hitehorse 
an d  o th e r tov.ns betw een. A  decade o f  long  distance sled d og  racing has d ram atically  d em o n stra ted  th e  w ealth  o f  
d o llars  an d  a tte n tio n  th a t such  a  h appen ing  can  b ring  to  involved com  .. m ities. It has becom e a  m u lti-m illion  d o lla r 
in d u stry  u p o n  w hich th e  eyes o f  the w orld focus each w inter. N ew spapers, m agazines, rad io  an d  television netw orks 
from  a ro u n d  th e  g lobe vie to  cover the one existing race. T his feeds co m m u n ity  pride. It a lso  provides w h a t am o u n ts  
to  fab u lo u s, free advertising  for the com m unity  and  event th e  like o f  w hich no  m oney cou ld  buy.

T h e  value o f  tou rism  to  In te rio r A laska an d  the Y ukon h a rd ly  needs com m ent. T h e  F airb an k s to  W hitehorse  
R ace cou ld  give the  tow ns a vital econom ic bo o st d u rin g  n o rm ally  slow  w in ter m onths. But to  realize th is  econom ic 
p o ten tia l a  tu rn -a b o u t from  th e  no rm al lim its o f  th in k in g  and  involvem ent concern ing  sled d og  races is required . 
T h o u g h t an d  ac tio n  ;nu*t .now take  on a g rand  d im ension  to  fit the  event and  its u n q u estio n ed  possibilities.

T h e  Id ita ro d  becam e a success in spite o f  A nchorage  ap a th y  an d  skepticism , n o t because o f  its su p p o rt. It to o k  
ten years to  really  co m e o f  age. However, this F a irb an k s to  W h iteh o rse  Race can enjoy succ tcs im m ediately  if  the 
tow ns will push  it from  th e  ou tset. T here  m ust be investm ent to  gain  re tu rn . T h e  p u m p  m ust be p rim eu

N o less valuab le  th a n  econom ic gain  are the  following: 1) en h an cem en t o f  co m m u n ity  p ride, sp irit an d  energy;
2) re ju v en atio n  o f  w in ter m ora l du rin g  race festivities an d  co m p etitio n ; 3) creation  o f  local folk heros w ith w hom  
one m ay id en tify  an d  follow durin g  the  contest; 4) s tren g th en in g  o f  the  fra terna l sp irit th a t h as always b o u n d  the 
peop le  o f  In te r io r A lask a  an d  those  o f  the Y ukon Territory.



T H E  R A C E

T h e  ro u te  show n on th e  m ap  on  the  previous page will s ta rt in F airbanks an d  W h iteh o rse  on  a lte rn a te  years. 
E stab lished  long d istance rules will be follow ed in general. However, a few im p o rtan t d ifferences do exist bo th  w ith in  
th e  ru les a n d  w ith th e  course w hich m akes this race in teresting a n J  unique.

★ Team s are  lim ited  to  twelve dogs s ta rtin g  m axim um .
★ N o m ove th an  th ree  dogs m ay be d ro p p ed  p er team .
★ A m a n d a to ry  36 h o u r layover will be  tak en  by all team s a t D aw son.
★ T h e  sam e sled m ust be driven  from  s ta rt to  finish.
★ F ood  p ick u p s an d  dog d ro p s a t o n ly  six po in ts  along the  route, fo u r o f  w hich are  well over 100 m iles ap a rt, 

one being over 200. (This could  enhance the chances o f  a  driver long on  bush skills b u t short on  space age equipm ent 
an d  technology.)

★ A  sm all lo ad  o f  p ro m o tio n a l freight will be m andatory .

W H A T  IS N E E D E D

M ushers a n d  team s are po ised  an d  ready. W hat is needed in ad d itio n  fo r the F a irb an k s to  W hitehorse R ace to  
becom e a  recognized m a jo r sp o rtin g  spectacle  an d  a  revenue producer is the  follow ing:

1) F a irb an k s  an d  W h iteh o rse  governm en t o ffic ia ls an d  businesses m ust m ake the  s ta rt and  finish o f  th e  race not 
on ly  well ru n  bu t as co lo rfu l an d  big tim e as possible. Show th e  tow ns o ff  to best advan tage for visitors and  m edia.

2) A budget m ust be acquired sufficient to fund  the organizing, officiating, trail work, checkpoints, logistics, transpo r­
ta tio n , co m m u n ica tio n s , p ro m o tio n  an d  advertising , fuel, supplies an d  equ ipm en t, veterinarians, draw ing  and  
aw ards b an q u e ts , s ta rt an d  finish lines o rg an iza tio n s, wages an d  fees, etc.

3) P rize  m oney  equal to  the  m ag n itu d e  o f  the  race m ust be availab le in o rder to give th e  con test p restige necessary 
to  a ttra c t top  nam e team s.

4) Talent from  the com m unities m ust s tep  forw ard to give o f  their tim e and  energy to  serve in various p o sitio n s 
an d  com m ittees below.

E xecutive D irector 
R ace M anager 
R ace M arshall
Trail M anagers, trail w orkers, checkers for A laska an d  Yukon 
Food  D rops M anagers for A lask a  and  Yukon 
D og D rops M anagers for A lask a  an d  Y ukon
F a irb an k s  B anquet an d  D raw ing C h a irm an /W h iteh o rse  B anquet £iul Awards C h a irm an
F a irb an k s  R ace S ta rt M an a g er/W h iteh o rse  Race F inish M an ag er
Race C o m m u n ica tio n s H ead q u arte rs  M anagers for A laska an d  Yukon
R ace C en tra l O ffice M anagers fo r A lask a  an d  Yukon year ro u n d  offices
H a m s 'o r  A lask a  an d  Yukon
P u b lic ity  a n d  P ro m o tio n s  M anagers fo r A lask a  and  Yukon
F in an ce  M anagers for A laska a n d  Yukon
V eterinarians for A laska  an d  Y ukon
M u sh cr h o u sin g  prc an d  post race for A laska  and  Yukon
Typing an d  P rin tin g  fo r A laska an d  Y ukon

T H E  M E C H A N I S M

Lim ited stock is being sold w hich entitles the stockholder to vote for the board  o f  d irectors. Inquiries arc welcomed. 
G eneral co rp o ra tio n  m eetings an d  b o ard  m eetings arc held as needed (w hich is o ften  nowadays).

For m o re  in fo rm a tio n  call LcRoy S h an k  a t 488-9763.



A la ska  ls>tate Hegt stature
BETT I'E  FA H R EN K A M P ,  C h a i rm a n
R O BERT  H. Z IE G L E R ,  SR . ,  V ic o  C h a i rm an
D ICK EL IASON
PAUL F ISCH ER
V IC  F ISC H ER
BOB MULCAHY
A R L IS S  STURGULEW SK!

POUCH V 
STATE CAP ITAL 

JUN EAU , A LASKA  99B11 
(907) 460-3834 
(907) 465-3836

S e n a t e

Committee on JteBnurceS
M I N U T E S

F e b r u a r y  8, 1984 
3 : 0 5  pm

B e l t z  R o o m  
R o o m  21 1 ,  C a p i t o l

M E M B E R S  P R E S E N T

S e n a t o r  F a h r e n k a m p ,  C h a i r m a n  
S e n a t o r  Z i e g l e r ,  V i c e  C h a i r  
S e n a t o r  E l i a s o n  

S e n a t o r  P. F i s c h e r  
S e n a t o r  V. F i s c h e r  
S e n a t o r  M u l c a h y  
S e n a t o r  S t u r g u ! e w s k i

H J R  56, R e l a t i n g  to the 19 8 4  Y u k o n  Q u e s t  s l e d  d o g  race. 

B r i e f i n g  by K e l l y  Ross on la n d  m a n a g ement; a n d  p l a n n i n g .

R e p r e s e n t a t i v e  M i k e  D a v i s, s p o n s o r  of t h e  r e s o l u t i o n ,  s p o k e  in 
s u p p o r t , e x p l a i n i n g  t h a t " i t  c o m m e n d s  a n d  e n c o u r a g e s  t h i s  10 0 0  
m i l e  s l e d  d o g  r a c e  f r o m  F a i r b a n k s  to W h i t e h o r s e  t h a t  b e g i n s  
F e b r u a r y  24, 1984.

S e n a t o r  S t u r g u l e w s k i  m o v e d  t h a t  the r e s o l u t i o n  be p a s s e d  out 
w i t h  i n d i v i d ual reconimendati o n s . T h e r e  w a s  no o b j e c t i o n .

J a m e s  J e n k s ,  D e p u t y  D i r e c t o r ,  R e s o u r c e  O e v e l o p m e n t  C o u n c i l  , 
i n t r o d u c e d  K e l l y  Ross.

K e l l y  R o s s ,  C o u n t y  C o m m i s s i o n e r ,  C u r r y  C o u n t y ,  O r e g o n ,  c o m p a r e d  

O r e g o n  1s c o m p  r e h e n s i v e " l a n d  u s e  p l a n  to the p r o p o s e d  B r i s t o l  
B a y  C o o p e r a t i v e  M a n a g e m e n t  Plan. He c a u t i o n e d  t h a t  t h e  B r i s t o l  

Bay p l a n  be m a d e  f l e x i b l e  e n o u g h  to a l l o w  d e v e l o p m e n t  of o t h e r  
r e s o u r c e s  in the e v e n t  t h a t  the f i s h  and w i l d l i f e  r e s o u r c e s  are 
n a t u r a l l y  d e p l e t e d .

C A L E N D A R

H J R  56

T h e  m e e t i n g  a d j o u r n e d  at 3 : 3 5  pm.
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COMMENTS 
ON THE

BRISTOL BOY COOPERATIVE MANAGEMENT PLAN
BY

KELLY ROSS 
BEFORE

THE
ALASKA SENATE RESOURCES COMMITTEE 

February 0, 1384
Juneau, Alaska

Chairman Bettye Fahrenkamp: Today we have with us James
Jinks,. who is here with us from the Resource Development 
Council. We welcome him here and it is my understanding that 
he will introduce our guest from Oregon. Would you proceed.

Jim Jinks: Some months ago, we became aware of a county
commissioner in the state of Oregon who had expressed 
concerns over land management and land planning problems that 
had surfaced >: ver the past decade in Oregon.

The commissioner is Kelly Ross who is here on our request to 
speak before you and speak to ssrne of the problems Alaska is 
currently facing in land planning -?nd management. I’d like 
to introduce Kelly Ross.

Fahrenkamp: Mr. Jinks, you are welcome to pull up a chair
and sit there at the desk with Mr. Ross. Mr. Ross, welcome 
aboard.

Ross: Madame Chairman and members of the Committee. Thank
you very much for the opportunity to speak to you today. I 
want to emphasise from the beginning that I know very little 
about Alaska and am certainly not here to tell you hew to run 
your affairs. There are enough people already trying to do 
that anyway. But I do know about land planning. As Jim said, 
for the last decade we in Oregon have been working and 
struggling mder one of the most comprehensive and stringent 
land use planning programs in the nation. It was conceived 
by Gov. McCall in 1373 shortly after he made his statement 
about people coming to visit but please don’t stay. It was 
intended to protect the resources of Oregon, particularly 
timber and agricultural resources; basically the same program 
for resources Alaska is trying to protect.

The intent in 1373 was to provide security, certainty and 
protection and for the future; but, during the ten years it 
hiis, been in place, many in the state have begun to question 
these goals and have come to the conclus on that instead it 
has caused uncertainty, chaos and staqnat .on.

It is important to emphasise the differences between our 
planning program and the Emistol Bay Cooperative Management

1



Program that I have reviewed. Oregon’s system is concerned 
only with private property while Bristol Bay’s deals with 
publicly owned propei'ty.

After thoroughly reviewing the Bristol Bay Plan I have come 
to the conclusion that there are some very significant 
characteristics that it si ares with the Oregon system. I was 
very interested to read in the Bristol Bay Plan that the area 
there involved is the most productive salmon fishery in the 
world. And so I found it very logical and appropriate that 
the fishery take a high priority in land planning.

I want to oaution that the same mistake we made in Oregon not 
be repeated in Bristol Bay. Like the Bristol Bay Plan, 
Oregon devoted hundreds of pages to every conceivable act of 
man that could have a detrimental effect on fisheries; and 
then along came Mother Nature in the form of the El Nino
current which devastated the Oregon fisheries an> i to a 
certain extent the Washington fisheritss.

It has had widespread effect on the state of Oregon with 
numerous commercial fishermen going out of business, and as a 
result, defaulting on loans to banks and actually several 
banks have gone out of business in the state. (The Governor 
recently declared the fisheries an economic disaster area to 
the Small Business fidrninistrat ion. )

So, all the land use planning documents we have in Oregon 
didn’t stop a natural disaster; something that should be 
considered and flexibility included in the plan in the event 
such a disaster should occur. There should be flexibility 
included to accommodate such a disaster and a plan for 
certain contingencies.

After reviewing the Bristol E<ay Plan I would say that it does 
not have that flexibility. The Plan locks that area into one 
option arid doesn’t allow for any other options to be 
considered in the event something does happen to the
fisheries.

While minerals and oil and gas leasing share a primary use 
designation with fish and wildlife in some areas. the
language of the plan places an almost impossible burden of
proof on anyone desiring to develop those uses.

He found in Cregon that it’s ultimately the courts that shape 
a land use planning program. Shortly after the bill was 
passed in Oregon to create our program, a private interest 
group calling itself "Thousand Friends of Oregon" organised 
and started challenging and taking into courts local groups, 
and decisions of land use boards and that was where policies 
affecting land use in Oregon were developed. Mainly they have 
been against any kind of development or use of resources 
because the language used in the original bill c-.r;d in the



original plans were skewed toward that end.

The Bristol Bay Plan has the same type of language that’s in 
the Oregon regulations. Using this language it takes very 
little effort to show that a certain requirement or criteria 
was not met; but to c ->fend against that takes thousands of 
dollars and thousands of hours of research to .how that the 
criteria has been met. It has reached such a point in Oregon 
that the Governor created in 19Q£ a special tast force to
study the entire program and take testimony from around the 
state. I think certain excerpts from that are very
appropriate. ft report was prepared for the task force by a 
land use study group: I quote —  "It is a complex system of
legal rules and procedures, a system with a face that only a 
lawyer could love." ft former vice chairman of the state 
agency said that "the path of a decision may take years 
to complete. Only the rich, the extremely t anacious or those 
paid annual salaries to advocate can afford to persevere in
such a system. The courts and the lawyers have lost the
program in the procedural woods."

So, I would certainly caution that if the intent is for a 
balanced approach to the resource, balanced in terms of
development as well as conservation, then that intent is 
spelled out very clearly. It shouldn’t be assumed that intent 
is known because courts looking at what was generated in
writing will interpret only what was written.

In Oregon we found that the primary goal Wt.j to protect our 
timber and agricultural resources, but whrv, no one wanted to 
build houses during our recession we were left at a loss. It 
was a mad scramble to find other means of employ ent for the
people. But the land use planning regulations serve as an
almost impenetrable barrier for new businesses locating in 
the state.

ft study by the Stanford Research Institute found that it took 
five times as long to locate a business in Portland than it 
did to locate across the Columbia River in Vancouver, 
Washington. Fifteen times as long in Portland as in Austin, 
Texas. So as a result, many businesses didn’t even look at 
Oregon am. went elsewhere.

Some more revealing statistics in National Industrial
Magazine kind of keeps a scorecard on how many businesses 
states have attracted. During the first half of 1981 they 

North Carolina had attrac ed 179, Texas 303, 
and Oregon 4. So, we are suffering now under 

this land use program that should have been 
1973 when it was conceived. ft little more

found that 
Florida 191, 
effects of 
foreseen i n
balance and flexibility should have been put into the plan.

In talking with some of the people while I’ve been here in 
Alaska, I find that one of the reasons for adopting a plan 
such as Bristol Bay is the Reeling that it will give local



control to that area. In Oregon we heard the same kind of 
stories when we developed our plan. We found in the decade 
that has passed that, if anything, it has greatly diminished 
local control over the entire land use planning process for 
several reasons.

The first is that you have a very complex document that was 
produced by geologists, biologists, all sorts of experts. It 
is very hard for the average layman in the local area to 
understand it so they defer to the judgments of those living 
outside the area and oftentimes pass the authority of those 
judgments to outside the area.

Rs a locally elected official, I’ve been in office for a 
little over three years, and I’d say that 80% of the local 
land use decisions that we’ve made have been overturned 
through the courts by the special interest groups appeal 
or by the state agencies involved. Because again, of the 
complexity of the document and the requirements and the 
findings required to justify any decisions, you almost have
to be a land use expert to do that. The average locally
elected official simply doesn’t have the time to develop that 
expert ise.

If the myth of local control was shattered, it was shattered
in 198£ when Oregon had an initiative on the ballot in the
general election to do away with the entire program. fit the 
polls, the initiative was unsuccessful, but it passed in £1 
of Oregon’s 36 counties, and was defeated only as a result of 
a heavy vote in the urban areas around Portland. But the 
outlying rural areas which are very similar, I think, in many 
resoects to the Bristol Bay region, they no longer had any 
control, it had passed on to others.

In conclusion, I think it is recognised that a good 
cornprehensive plan is one that realistically works to insure 
stability in the future and has a flexibility to adapt to 
whatever the future brings. I don’t feel, that in my review 
of the Bristol Bay Plan, that it has that flexibility.

Now, 1 realise that the legislature at this point does not 
have an active role in the Bristol Bay Plan, but as one 
elected official to another, I know that always doesn’t mean 
a lot. When you’re an elected official you take the blame 
whether you take an active role or not. I think you need to 
know what to expect in the future and some of the 
consequences that can arise from adoption of such a plan. 
I’d be happy to answer any question that you have or provide 
any further information you may need.

Senator Fahrenkamp:

Mr. Ross, I don’t know if you know that we have had a 
briefing on the plan and we do plan on having more hearings 
on the Bristol Bay Plan.



There a>'e some areas we are very concerned about. I wonder 
if you have any specifics as to the type of language that you 
feel is very restrictive and would not allow for adjustment 
for disaster or whatever in the future. Or if you could 
supply us with some of that because it would be very helpful 
to us.

Mr. Ross:

I can do that. Briefly, the thing that struck me immediately 
as I read through the plan is that in all the alternatives 
that were presented, fish and wildlife was the primary use 
for the entire area. When you look at the definitions for 
primary use, it says that for a management unit that has two 
or more primary uses that could conflict, the guidelines of 
the plan and existing regulations and procedures will direct 
how those conflicting primary uses are to be managed.

When looking at the guidelines, I find that the criteria you 
have to satisfy are so restrictive for any conflicting 
primary uses that it’s almost out of the question that any 
uses outside fish and wildlife would be permitted. Now, I 
don’t know, perhaps that’s the intent of Alaska. But I think 
you should be aware of the consequences of that.

Senator Vic Fischer:

Did you look at the economic values of the fisheries that are 
involved as against all other uses in the area? I think 
you’ ll find that the fisheries are so significant overall 
that that may well be why the plan gave it such special 
treatment.

Mr. Ross:

Right. Right. I understand that. But as was spelled out in 
the plan, there really is no information available an wh; •,
the mineral resources of the area are and as I said before, 
we have found in Oregon how fragile that fisher'•• resource 
is. There should be flexibility and other options for that 
sort of thing.

Senator Fahrenkamp:

As I understand the plan, Senator Fischer, if you remember 
the maps we had, there are certain areas not related to 
fisheries. I don’t know, in any management plan cf that 
nature that’s been negotiated as long and hard as that one 
has, it’s my understanding the Governor is very close to 
signing that as it comes before the Council at its next 
meeting . But it does behoove us to look, into the plan 
to make sure that we haven’t closed all of our options.

Mr. Ross:



But of course hindsight is always the best sight and we in 
Oregon are now regretting that we didn’t build into our plan 
some aggressive measures for enhancement of that fisheries 
resource.

That we didn’t take it for granted that they would always be 
there. Reading through the Bristol Bay Plan I see only two 
paragraphs that talk about the enhancement of the fisheries. 
It would seem wise, certainly in the light of our experience, 
to take aggressive measures to enhance the fisheries to 
ensure that they are protected against natural disasters.

Senator Eliason:

I was wondering what mechanism or device you have for 
bringing those closed options back for consideration again.

Mr. Ross:
0

It’s a very complicated process and easily manipulated by 
politics. It has to go through the legislature. We found in 
each legislature that because most of our legislators are 
from the urban areas of the state and are not really 
acquainted with the problems of the coastal area or the 
fisheries, they are unwilling to change what has been put 
into the law and allow for further options. That sort of
thing.

Senator Eliason:

If you put those flexibilities into the plan than you really 
don’t have a plan, is that what you’re saying?

Mr. Ross:

No. First of all you need to have all the available 
information available to you. The Bristol Bay Plan admits 
that it doesn’t have any information on mineral resources of 
the area. In the event that something happened to the 
fisheries either a private mining fit'rn or the state would 
have to come in and develop that type of information to
develop the resource.

ftlso, we have found in our state as in this plan that where 
it conflicts with existing regulations, it also closes off 
some of that flexibility. You should strive as much as
possible to bring this into consistency with any existing 
state and federal regulations so that the process can be 
streamlined and it won’t be held up in any phase for 
arbitration and mediation to iron out the inconsistrncies.

Senator Sturgulewski:

F m  interested, Mr. Ross, in Oregon. I’m somewhat familiar

6
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with your economy there, with what happened. You talked 
about no businesses corning in and you’re very dependent or 
extractive industries and so on. What kind of things were 
turned down and why were they? Who was seeking to corne in 
and couldn’t?

Mr. Ross:

Mr. Jinks showed me an article in the Anchorage Daily News, 
middle of January, about a new mining venture that had made a 
commitment to the state of Oregon but was held up because of 
the land use laws. One county where the mining venture 
wanted to locate had come into conflict with the state land 
use planning agency and as a result the state agency had 
placed a moratorium on the county for any new building 
permits so that the mining venture was stopped.

Similar things have happened all around the state. It just 
takes so long to yet anything, to clear all the necessary 
hurdles to get something located there, that most people just 
don’t want to attempt to deal with it.

Senator Fahrenkamp:

Are there any other questions or comments? Mr. Ross, 
truly appreciate your bringing to us the problems that
being faced by Oregon, 
well, Mr. Jinks.

and we appreciate your concern

we
are
as
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Sena te
Committee on Resources

MINUTES

March 14, 3984 
3:06 pm

Beltz Room 
Room 211, Capitol

MEMBERS PRESENT

Senator: Fahrenkamp, Chairman 
Senator Ziegler, Vice Chairman 
Senator Eliason 
Senator Paul Fischer 
Senator Vic Fischer 
Senator Mulcahy 
Senator Sturgulewski

SB 301, An Act establishing a furbearer management fund; and 
providing for an effective date.

Presentation by Alaska Water Resources Board.

SB 399, An Act relating to trespassing and posting of land.

Senator Sturgulewski moved SB 301 from committee with individual 
recommendations. There was no objection.

7\laska Water Resources Board

Esther Wunnicke, Commissioner, Department of Natural Resources, 
Tn produced members of the Board.

David Vanderbrink, Alaska Water Resources Board, explained that 
the Board consists of six public representatives and the 
Commissioners of the Departments of Environmental Conservation and 
Natural Resources.

CALENDAR

SB 301
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Ton Meachum, Water Resources Board, discussed the need for 
legislation that would outline methods for adjudicating federally 
reserved water rights.

Peg Tileston, Water Resources Board, informed the Committee of the 
funding needs of the oil spill contingency fund and of the Water 
Board itself.

Randy Wanamaker, Water Resources Board, encouraged the State to
join the Western States Water Council.

Larry Dutton, Water Policies and Procedures Section, Division of 
Land and Water Management, Department of Natural Resources 
clarified that the Western States Water Council is an arm of the
Western States Governor's Association and discussed the fees for
membership.

Bill Bivins, Federal Energy Management Agency, Dam Safety 
Division, recommended that the State establish a dam safety 
program to become eligible for federal funds .nd to reduce 
insurance costs.

Esther Wunnicke, Commissioner, explained that DNR has 
responsibility for dam safety. An inventory funded in FY 84 found 
at least 10 high hazard dams that need attention.

SB 399

Senator Faiks explained that the bill addresres the problems of 
unwitting trespassers on unposted land by requiring that land be 
posted with signs containing specific information signs to have 
certain information.

Gayle Horetsk;., Assistant Attorney General, answered questions on 
the State's liability under existing law.

The meeting adjourned at 4:04 pm.
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<>8t h  CONGE,ESS 
1s t  S e s s i o n

Calendar No. 6 2 5

S . 1 7 3 9

[R eport No. 98-340]

To authorize the United States Army Corps of Engineers to construct various 
projects for improvements to rivers and harbors of the United States, and for 
other purposes.

I N  T I L E  S E N A T E  O F  T I I E  U N I T E D  S T A T E S

A u g u s t  3 (legislative day, Au g u s t  1) 1983

.Mr. A honor (for himself and Mr. Moynihan) i: 'uecd the following hill; which
was read twice and referred to the Committee <>.. . viromucnt and Public Works

Novkmher  17 (legislative day, Novkmhbk  14), 1983 

Reported by Mr. A ud no r , with an amendment

(Strike out all after the enacting clause and insert the part printed in italic 1

A  B IL L
T o  a u t h o r i z e  t h e  U n i t e d  S t a t e s  A r m y  C o r p s  o f  E n g i n e e r s  t o  

c o n s t r u c t  v a r i o u s  p r o j e c t s  f o r  i m p r o v e m e n t s  t o  r i v e r s  a n d  

h a r b o r s  o f  t h e  U n i t e d  S t a t e s ,  a n d  f o r  o t h e r  p u r p o s e s .

1 Be it enacted by the Senate and House of Reprcsenta-

2 lives of the United States of America in Congress assembled,

3  T h a t this A-et m u y  he eite4  ae the —W ater R esearees U ev<4 -

4  ejnwart A et ef 1 9 8 3 ” .



MEMORANDUM
TO:

FROM:

The Honorable £111 Sheffield 

Governor

State of Alaska
* Ww -v ■*

Eather C. Wunnicke 
Commissioner
Department of Natural Resources

DATE: 

FILE NO: 

TELEPHONE NO 

SUb .eCT :

April 2, 1984

465-2400 

Water Board

The Alask^tfater Resources Boari, of which I am statutorily designated 
Secretary, nSWforwardeiT'to me the texts of three of seven resolutions 
that were passed in the March meeting. I have attached these complete 
resolutions! with a synopsis o f . them and the four that are yet to be 
received.

The Board's major steps, in my view, were to recommend an Increase in 
dcra safety funding (as proposed in your FY 85 operating budget) and to 
recommend that the State Join the Western States Water Council as a full 
member, to better protect State interests in dealing with the federal 
government on water issues. The Board met with the Senate Resources 
Committee and held an open, thorough discussion of water issues in 
Alaska. Partly in response to legislators' concerns, tha Board has 
tentatively planned to focus on water quality/stream reclassification 
Issues at Its next meeting, scheduled for October in Fairbanks.

I know the members of the Board were very appreciative of your taking 
time to meet with them during their meeting here in Juneau. Your 
attention to water issuesi is a milestone in Alaska resource management. 
As you know, water issues are increasingly significant to Alaskans, and 
planning and preparation at this stage will prevent future problems.

Attachments

02 OOlAlRev 10/291



SUMMARY
ALASKA WATER RESOURCES BOARD 

RESOLUTIONS PASSED AT MARCH, 1984 MEETING

The Water Resources Board, meeting in Juneau, •'sssed seven resolutions 
in March, 1984. The major theme of the meeting was the State's dam 
safety program. Guest speakers included William Bivins, dam safety 
chief for the Federal Emergency Management Agency. The resolutions are 
summarize! below.

At its next meeting (October 1984 in Fairbanks) the Board will be 
focusing on the issues in water quality standards and stream 
reclassification in Alaska.

Resolution 84-1: Dam Safety (text attached)

Alaska's dams, valuable for a variety of uses and resource management 
considerations, can pose a threat to safety, health, and property. The 
Board recommends that the Legislature increase funding for dam safety 
and restore $200,000 cut by the House Finance Committee from the 
Govern^.'s proposed budget for FY 85.

P.solution 84-2: Oil Spill Contingency Fund (text attached)

To protect its resources, the State must take an active role in cleaning 
up oil spills in Alaska. Funds in the Contingency Fund are dwindling. 
The Board recommends replenishment of the Fund and annual appropriations 
to keep it at its original level of $1 million.

Resolution 84-3: Western States Water Council (text attached)

Alaska's concerns, and involvement, with the federal government's 
management and constraints in water issues compel the State to improve 
its understanding of federal policies and increase its presence in the 
national policy forum. The Board recommends that the State join the 
Western States Water Council as a full member.

Resolution to put dam safety program in statute (not yet conveyed)

The Board recommends that DNR draft legislation to provide for a dam 
safety program, in the context of the State's dam safety responsibility 
under AS 46.15.080(2).

Resolution on proposed water aerinit fees (not yet conveyed)

The Board asks th2 Commissioner to consider the potential negative 
impacts of assessing a $50 fee for water rights applications.

Resolution on Potter Marsh -■ewer line (not yet conveyed)

The Board recommends that the Anchorage Assembly receive full briefings 
and information before funding a sewer lire project above Potter Marsh.

Resolution on basinwide adjudication legislation (not yet conveyed)

The Board asks the Commissioner of DNR to prepare legislation for a 
basinwide water rights adjudication process.

Esther C. Wunnicke,
Executive Secretary 

March 30, 1984



Resolution No. 84-1

FUNDING DAM SAFETY

Dams contribute to the efficient management and conservation of Alaska's 

water resources and enhance the economic well-being of our citizens. 
However, inadequately constructed, operated, or maintained non-federal 
dams, many of which are decades old, can pose a serious threat to public 
and private property and the health and safety of our citizens.

Dam safety is a subject of state and national interest. State 

responsibility for the adequacy of the construction of water diversions 

(dams) rests in AS 46.15.080(2). The administration, in recognition of the 
importance of Alaska's dam safety program, requested $416,300 in the 

Department of Natural Resources' budget for Fiscal Year 1985. It has been 
brought to our attention that the House Finance Committee has reduced the 
department funding for this program $200,000.

THE ALASKA WATER RESOURCES BOARD believes that the importance of this 

program warrants the restoration of necessary funds ($200,000) to achieve 
the level of funding requested by the administration in Fiscal Year '85 for

dam s a f e t y  p r o g r a m  purposes.

ADOPTED this 14th day of March, 1984

A L A S K A  W A T ER  R E S O n u r . E S  ROART)

David Vanderbrir’:., Chairman



Resolution No. 84-2 

OIL SPILL CONTINGENCY FUND

HB 205, Prevention and Control of Oil Pollution, was passed in 1980 to 
protect Alaska from the damage which could result from an oil spill.

An oil spill may cause both long and short term damage to the environment, 
the beauty of the state, and to owners and users of affected property.

To the maximum extent possible, prompt and adequate containment and clean-up 

of oil spills is the responsibility of the discharger; however, due to 
weather conditions, logistic constraints, lack of equipment, and experienced 
labor; prompt containment is not always possible. Therefore, it was 

imperative that the state take an active role in this program to guarantee 
prompt clean-up of oil spills and to assure repayment of costs incurred as a 
result of the oil spills.

As a result of HB 205, the Oil Spill Contingency Fund was created in 1980 and 

funded for one million dollars. This fund enables the Department of 
Environmental Conservation (DEC) to facilitate coordinated and effective oil 
spill response in the state. The Contingency Fund was replenished with 

$250,000 in 1981, but since that time, no new money has been added to the 
fund.

Due to numerous oil spills throughout the state since 1980, and subsequent 

expenditures incurred from cleaning up the spills, the balance of the fund is 
dangerously low. By the end of this Fiscal Year, barring any new spills, the 

balance of the fund will be approximately $263,000. The total expenditures 
by DEC through the Contingency Fund by the end of Fiscal Year 1984 will be 

approximately $987,000. Through fines, penalties and federal reimbursement 
programs, DEC has collected $469,623 and has a pending reimbursement for 

$563,397 for a total of $1,033,021. All monies collected, however, go into 
the General Fund of the State of Alaska.

THE ALASKA WATER RESOURCES BOARD urges the Governor and the Legislature to 

replenish the Oil Spill Contingency Fund back up to the original jnnount of 
one million dollars and provide previsions in the budgeting process to 

replenish the Oil Spill Contingency Fund on an annual basis.

ADOPTED this 14th day of March, 1984

ALASKA WATER RESOURCES BOARD

David Vanderbrink, Chairman



Resolution No. 84-3

WESTERN STATES WATER COUNCIL

The Western States Water Council was formed in 1965 under the Western 

Governors' Conference to accomplish effective coope’-'iti 'n among western 

states. The functions of the Council include preparing v riteria for regional 
development planning of water resources, undertaking continuing review of 

large-scale interstate and interbasin water development projects, 
investigating and reviewing water related matters, and protecting and 
furthering state and local interests concerning water resource:: of thu 
western states.

The Council; as a collective voice for the 12 western states of Arizona, 

California, Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, Texas,

Utah,, Washington, and Wyoming; has a significant and powerful influence on 
congressional legislation and on th operations of various federal agencies 
in dealing with the western states on water related issues.

Alaska has been involved as s observer at Council meetings since 1978 and as 

an associate member since 198 .

Full membership on the council is needed to give Alaska the right to vote on 

issues before the council. But possibly even more important is the 

opportunity tc influence what issues the Council will address, the direction 
the C u n c i l  will rake in pursuing those issues, and the Council's final 

position on a particular issue through the right of representation of the 
Council's standing committees.

Operations of the Western States Water Council are carried out by four 

standing committees: the executive committee, the legal committee, the water
quality committee, and the water resources committee. Each full-member state 
is entitled to three representatives, appointed by the governor, to the 

legal, water quality, and water resources committees. These representatives 
would logically and respectively come from the Departments of Law, 
Environmental Conservation, and Natural Resources. Membership of the 

executive committee consists of one of the regular representatives from each 
state, who decide amongst themselves which one of them will serve on this 

committee.

Full membership for Alaska on the Council is becomming increasingly critical 

as development and growth result in ever greater demands on Alaska's water 

resources and in the associated problems of local water shortages, 
contamination, and conflicting water rights. Problems continually being 
addressed by the Western States Water Council involving legislation or issues 
such as the Clean Water Act, the Safe Drinking Water Act, federal reserve 
water rights, placer mining water use, and hydroelectric development are 

likewise being addressed by Alaska. For example, membership on the Council 
may be the best means to effect changes in EPA water quality standards that 
have recently become more stringent and are an inroediate concern of Alaska's

placer raining industry. These problems represent major issues facing Alaska

today. Alaska would benefit from full membership on the Council through 

being able to influence the Council's efforts in dealing with these issues

and by adding its voice to those of the other western states.



Each state contributes a one time initial membership fee of $15,000, payable 

over three years; and an annual membership fee (assessed at $19,500 for 

Fiscal Year 1984-85) which is expended to influence local, regional, anc 
national water policies and legislation.

TilE ALASKA WATER RESOURCES BOARD believes that benefits to Alaska from full 

membership on the Western States Water Council would far outweigh the cost of 
dues and, therefore, recommends:

a. Ths Governor request a special appropriation in the amount of 
$24,500 in Fiscal Year 1935, which includes one-third of the 

initial membership fee ($5,000) and annual dues ($19,500) for 
1985.

b. The Legislature, through its House and Senate Resources and 

Finance Committees, support Alaska's membership on the Western 

States Water Council and approve a special appropriation of 
$24,500 in Fiscal Year 1985, which includes one-third of the 
initial membership fee ($5,000) and annual dues ($19,500) for
1985.

ADOPTED this i4f.h day of March, 1984

ALASKA WATER, RESOURCES BOARD

David Vanderbrink, Chairman
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BILL SHEFFIELD, GOVERNOR

P O U CH M
JUNEAU, A LA SKA  99811 
PHONE: 907-465-2400

March 12, 1984

The Honorable Bettye Fahrenkamp 
Alaska State Senate 
Pouch V
Juneau, Alaska 99811

Dear Senator Fahrenkamp:

As Executive Secretary to the Alaska Water Resources Board, which will 
meet with the Senate Resources Committee on Wednesday, March 14, I am 
enclosing information about the Board, its membership, and its 
activities. The Board is holding a formal meeting in Juneau this week 
that Legislators may wish to attend; an agenda for the meeting is also 
enclosed.

The broad range of water policy issues facing western states, including 
Alaska, demands the close attention of policymakers. In Alaska, we have 
a model Water Use Act, and strong instream flow laws for which the 
Department has recently promulgated regulations. We are soon to begin 
conducting basinwide adjudication of water rights in areas where new 
user demands have grown beyond our expectations, and I expect that we 
will see many more water resource policy challenge^ in coming years as 
Alaska's population continues to grow rapidly.

I hope that you and other members of the Committee will contact me if 
further information would be useful. Thank you for providing time to 
meet with the Water Board.

Sincerely,

Esther C. Wunnicke 
Commissioner

I 0 J 9 L H
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ALASKA WATER RESOURCES BOARD 
MARCH 13 & 14, 1984 

JUNEAU, ALASKA 
CENTENNIAL HALL - HAMMOND ROOM

AGENDA

Tuesday, March 13

- 8:30 Mug Up!

- 8:45 Call to Order and remarks

David Vanderbrink, Chairman

- 9:00 Opening Remarks

Esther Wunnicke, Commissioner, DNR

- 10:30 Federal Dam Safety Overview

William S» Bivin3, Federal Emergency Management Agency
- Federal Legislation on Dam Safety
- Federal Dam Safety Programs and Funding

- Federal-State Interaction
- Other State Dam Safety Programs
- Alaska's Dam Safety Program Critique

- 10:50 Break

- 11:15 Corps of Engineers
Harlen Moore
- Historical Perspective of Dam Safety in Alaska

- Present Involvement of Corps in Alaskan Dam F. fety

- 12:00 Alaska Power Authority

- Hydroelectric Power Projects Update
- Dam Safety in APA Projects
- Bonding and Insurance

- 1:30 Lunch - Buffet at the Frospector

- 2:15 Meeting with Governor Sheffield, Governor's Office

• 3:00 DLWM - Water Management Update

L.A. button, Chief, Water Section
- Western States Water Council Meeting
- Accomplishments

- 3: 15 Break

- 3:45 Permit Reform

James K. Barnett, Deputy Commissioner

3:45 - 5:30 DGGS - USGS Program Update
- AWARE Revised

Bill Long, Ray George

(continued)



- Potter Marsh Hydrologic Study 
Jim Munter

5:30 - 7:00 Dinner Creak

7:30 - 9:00 Public Comment Session

* * * * * * * * * * * * * * *

Wednesday, March 14, 1984

8:00 - 8:30 Mug Up!

8:30 - 10:30 DEC - Agency Update

Dan Easton
- 205(j) Projects

- Changes to the Water Quality Standards
- Nolan Creek Reclassification
- Other

10:30 - 10:45 Break

10:45 - 12:00 Basinwide Adjudication - Federal Reserve Rights
- Indian River Summary

Andy Pekovich - SEDO

- Evaluation and Status of Existing Statutes 
j - Proposed Basinwide Legislation

Mike Frank, Assistant Attorney General

12:00 - 1:30 Lunch

1:30 - 2:00 Kenai River Task Force Report
Neil Johannsen, Director jt Parks

2:00 - 2:15 Break

2:15 - 2:45 Planning Session for Joint Meeting

3:00 - 3:45 Joint Meeting with Senate & House Resource
Sub-committees

4:00 - Work Session
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BILL SHEFFIELD, G O V E R N O R

WATER RESOURCES BOARD

Alaska Water Resources Board

Established pursuant to AS 46.15.190-240

Addresses of Appointees and Officials 
January 1984

555 Cordo ta  S treet 
Pouch 7-005 

Anchorage. A K  99510 
(907) 276-2653

Ms. Peg Tileston
4780 Cambridge Way
Anchorage, Alaska 99503
Home: 561-0540
Term ends: 2/21/84
Occupation: Researcher and Writer

Mr. Tom Meacham 
810 N Street 
Anchorage, Alaska 99501 
Phone: 276-6100
Term ends: 2/21/86 
Occupation: Attorney

Mr. David Vandc.rbrink
P.O. Box 1236

Homer, Alaska 99603
Office: 235-8835
Home: 235-8784

Term ends: 2/21/85
Occupation: Commercial Fisherman

Mr. Wayne Westberg 
Star Route A, Box 1559 

Anchorage, Alaska 99502 
Office: 349-8535 
Term ends: 2/21/85 

Occupation: Well Driller

Mr. Cyril (Randy) Wanamaker 
Sealaska Corporation 
One Sealaska Plaza 
Juneau, Alaska 99801 
Office: 586-1512
Term ends: 2/21/85
Occupation: Geologist

Commissioner (or his designee) 
Department of Environmental 

Conservation 
Pouch 0
Juneau, Alaska 99811 
Office: 465-2600 

(ex-officio member)

Commissioner (or his designee) 
Dept, of Natural Resources 
Pouch M
Juneau, Alaska 99811 
Office: 465-2400 
(executive secretary)

Mr. Ralph Stemp, Esq. 
SRA Box 1436G 
Horae: 276-4404 

Anchorage, Alaska 99502 
Term ends: 2/21/86 
Occupation: Attorney



Alaska Water Resources Board 
Summary of Activities

The Alaska Water Resources Board was created by Article 3 of AS 46.15, the 
Water Use Act of 1966. The Board serves as an advisory group to the 
Governor on all matters relating to the use and appropriation of water in 
the State of Alaska.

The Board covers a vide range of topics at its meetings. In general, a 

presentation on a topic is given by an agency, industry or interest group 
representative, or member of the public. Action taken by the Board is 

usually in the form of a resolution to the governor, but may occasionally 
be a letter sent to an appropriate agency. The Board may also informally 
discuss problems with agency representatives.

Currently the Board is meeting two times per year. The required annual 
Juneau meeting is held in the Spring when a principle activity of the Board 

has beon to review pending or proposed legislation affecting water 
resources. The Board attempts to hold the other meetings in different 
parts of the state in order to be better in touch with the regional water 
problems and to afford residents of all areas of the state an opportunity 

to voice their water resources concerns to the Board.

Accomplishments:

- The Board was instrumental through a resolution in establishing a 
permits clearinghouse. This was done under the Department of 

Environmental Conservation.

Fourteen of the 30 resolutions passed in the last five years 

either supported or opposed legislation that was reviewed by the 

Board.

- In two resolutions and several letters the Board has cor.cinued 
to urge the Division of Land and Water Management to advertise 
throughout the state the need for individuals to file for water

rig-. -

The Board has strongly urged the governor to join the Western 

States Water Council as a full voting member. As a result we 
have attained associate member status but Alaska still cannot 
have significant influence or vote on any critical issues brought 

before the Council.

In one resolution and several letters che Board has urged action 
on the basinwide adjudication of the Ship Creek drainage. A 
basinwide adjudication such as Ship Creek which involves federal 
reserve rights is a major task that involves expertise and a 

great deal of involvement from the Department of Law. Federal 
reserved water rights must be adjudicated in court. Without 

adequate funding and personnel a basinwide adjudication cannot be 

accomplished.



Alaska Water Resources Board 

Summary of Activities 

Page Two

- Through resolution and follow-up letters the Board urged a job 

series for Hydrologists and Water Resource Specialists be 
created The Hydrologist series has been implemented and the 

Water Resource Specialist has been incorporated into the 
revamping of the land management officer series which is now the 
Natural Resource Management series. Thi*= new series has a number 
of speciality categories including water resource management.
This will enable DNR to fill vacancies with qualified people 
having water resource experience. All of the Divisions of the 

Department of Natural Resources have benefited by using these 
specialty categories in the Natural Resource Management series.

The Board has addressed itself to mat ers relating to 
administrative efficiency on the par': of agencies dealing with 
the public and to policy matters that often cut across agency 

lines.



Alaska Water Management Issues

DAM SAFETY

The State of Alaska began developing a dam safety program in the 

mid-seventies in anticipation of the Corps of Engineers turning over dam 
inspection responsibility for non-federal dams to the state.

In 1979 the Department of Naitural Resources (DNR) assumed responsibility 
for the Non-Federal Dam Inventory. The dam inventory was completed in 1981 
classifying 175 dams according to tne downstream hazard. Of these 175 
dams, 122 are 10' or more in height or store 50 or more acre feet. The 

inventory identified 26 high hazard dams, 18 significant Hazard dams, and 
78 low hazard dams, of the 122 dams mentioned above.

Upon completion of the Dam Inventory, DNR assumed the responsibility of 
inspecting non-federal dams in Alaska.

DNR's Dam Safety Program is concerned with reviewing and permitting of new 

dams construction or modification and evaluating the operation, mainte­
nance, and condition of the dams on a periodic basis.

The purpose of the program is to protect life, health, and property of the 

people and the State's natural resources.

This fledgling state program has received new impetus from the state 

legislature through an increase in appropriation from less than $20,000 in 
Fiscal Year '83 to more than $130,000 in Fiscal Yea« '84.

Most of the dams identified on the inventory have not had a formal 

inspection in the last four years and their condition is unknown. Some of 
the structures in the highest hazard category will be inspected this 
upcoming field season.



FEDERAL RESERVE RIGHTS/BASIN WIDE ADJUDICATION

The federal government is vested with reserved water rights on numerous 
federal land withdrawals in Alaska. Federal legislation establishing the 

reserves specifies the purposes of the reserved water righte and the 
enactiiig date establishes their priority date. These water rights include 
both diversionary and instream uses.

Of the 367.7 million acres in Alaska, federal reserve water rights exist on
almost 60 percent of the land mass or over 215 million acres. From a
miniscule 2.5 million acres of military land, to 50 and 75 million acres of 
land for national parks and fish and wildlife refuges respectively, 
certainly federal reserve water rights issues and problems have the 
potential to be large as well as coraplex<

In order for DNR to adequately manage the state's water and adjudicate
water rights, it is desirable to have the federal reserved water rights in
the state inventoried, then quantified by appropriate federal management 

agencies. The state can then integrate federal water rights with state 
administratively adjudicated water rights. The federal government has 

indicated it will await requests from the states before initiating 
quantification of federal reserved water rights. To date, no 
quantification nor adjudication of these water rights has occurred, 

however, the State of Alaska is preparing to undertake the first basin wide 
adjudication at Sitka's Indian River involving federal reserve water 
rights. Adjudication of claimed federal reserved water rights will involve 
court adjudications.

DNR has requested the Attorney General to review existing statutes tu 

determine their adequacy to initiate a basin wide adjudication. Based on 
the findings of the Attorney General, DNR will if necessary, request 
enabling legislation to conduct basin wide adjudications in the near 
future.

INSTREAM FLOW

Three main problem areas have developed since initial passage of the Water 

Use Act in 1966 which lead to passage of instream flow amendments to the 
Water Use Act in 1980. These problem areas include: (1) the need for a

clear state administrative process for state adjudication of any claimed 
federal reserved instreara water rights that might be asserted by the 
federal government, (2) the fishing industry and fishery management 
agencies expressed concern that there was no mechanism to legally establish 

water rights to maintain stream flows for fish habitat and production othei 
than by establishing conditions on numerous DNR water rights permits, and 
(3) there was concern that depletions in water flow might affect water 
quality discharges from municipal treatment plants and mining operations.

Instream flow amendments were passed in 1980 and DNR began drafting 

implementing regulations in 1981. These regulations became effective in 
September 1983.



Uniquely, the Alaska statutes and regulations provide that both private 

individuals as well as governmental agencies can apply for, and be granted, 
water rights for instream purposes.

Alaska instreara flow water rights may be obtained for:

1. fish and wildlife purposes,

2. recreation and park purposes,
3. navigation and transportation purposes, and
4. sanitary and water quality purposes.

Western States Water Council

The Western States Water Council (WSWC) was created in 1965 by the 

Governors at a Western Governor's Conference with the purpose of 
accomplishing effective cooperation among the participating states in 
planning for programs leading to integrated development by state, federal, 
and other agencies of their water resources. The Governors of 12 states; 
Arizona, California, Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, 
Texas, Utah, Washington, and Wyoming; are represented on the council and 
provisions are made in its Rules of Organization to permit the addition of 
Alaska and Hawaii to its membership.

The State of Alaska has participated as observers at WSWC quarterly 

meetings since 1978 by various officials, including former Lt. Governor 
Terry Miller and staffs of the Departments of Natural Resources and Law.
The July 1979 quarterly meeting was hosted by Alaska in Sitka. In Fiscal 
Year 1982, the State of Alaska joined WSWC as an associate member through 

funding by DNR. This allows Alaskan state officials to attend and observe 
meetings and receive Council literature, however, the State ha." no vote.

The WSWC is effective in researching, preparing, and communicating western 

state's positions on water related issues particularly as they involve 
Federal/State relations and disputes; such as federal reserve water rights, 
instream flows, water quality, water use and dam safety. Many court 
decisions and policy decisions are being made ii the Lower 48 which will 
set a precedent for Federal-State roles in Alaskan water management. The 
WSWC has a full time staff that works on policy alternatives, presents 
Western States positions at congressional hearings and other meetings, and 
is available to provide assistance to member states. It may be more 
efficient to utilize the services available through the Council rather than 
developing staff in Alaska's government on some of these matters. A 
litigation repository of state court cases involving State-Federal water 
cases on reserved and non-reserved water rights is available to member 
states as well as a cost sharing program for water resource projects.

Representation through full, voting membership on this Council would 
formalize the inclusion of Alaska into this broad western power base 

representing better than one-fourth of the states. The council provides an 
important and much needed forum for establishing unified positions on 
federal water legislation and for bringing out the water problems of the 

western states and Alaska in particular. Each state may select three



representatives for membership on the Council in addition to the Governor 
who is an ex-officio member. This membership could be of great benefit to 
several state agencies including the Departments of Natural Resources, 
Environmental Conservation, and Law.

Each state contributes a one time initial membership fee of $15,000, 

payable over three years, and an annual membership fee (assessed at $19,500 
for Fiscal Year 1984-85) which is expended to influence local, regional, 
and national water policies and legislation. Noting that approximately 
one-third of the nation's freshwater supply is located within Alaska, 
direct participation on the Council by Alaska can further serve as a 

vehicle to insure that Alaska maintains its stewardship over its vast water 
resources.



STATE OF ALASKA 
DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF LAND AND WATER MANAGEMENT

DAM FACTS

Inventory and Classification

How many Dams?..............................................................175 '̂
How many are 10’ or more high

or can store 50 or more acre feet?.............................. ,...122

The hazard classifications/breakdown for the 122 dams is:

High Hazard 26
Significant Hazard 18

Low Hazard 78

New dams under construction:

Appl'n Height rage Hazard
Dam Name______________ Date__________(Feet)______ Cjcre-Feet) Class

Terror Lake A/8/82 156 94,000 Low
Rolling Rock 4/0/82 25 1 Low
Shotgun Creek 4/8/82 40 480 Low
Falls 4/8/82 20 40 Low

Budgets and Accomp1ishments

FY ’84' Budget —  Dam Safety Total 5133,700

100 200 300 400 500 Total
77.5 19.5 36.2 0.5 -0- 133.7

FY *84 Dam Safety Staff:

Engineering Assistant II, Range 16 

Technical Engine?.)., Range 21-3/

1. The State's dam inventory has accounted for 175 dams in the 

Southcentral and Southeastern regions of the state. We anticipate finding 

as many as 40 additional dams as remaining areas of the state are included 
in the inventory.

2. Hazard classification pertains to the potential for loss of human life 
and property damage downstream of a dam in the event of failure.

3. As of March 7, 1984, we are awaiting delivery of the register through 
DOT. The position description has been approved, and classified.



FY '84 Accomplishments to Date: 

Dam inspections ............ 3

Lowell Creek Diversion*
Solomon Gulch*

Lake-of-the-Hills

Dam application review and approval ............................... 5

Neets Creek

Bluff Lake Diversion
Lekanoff
City of Craig

February 7, 1984 authority to negotiate for Professional Service Contract
approved for $40,000 in FY '84 and $60,000 in FY '85.

FY '84 Planned Accomplishments:

February 15, 1984 draft Dam Safety Information Fact Sheet completed 

March 9, 1984, awaits printing by Central Duplicating. Final draft RFP
(Request for Proposal) for the inspection of 3 to 7 dams in FY '84.

FY *85 Budget —  Dam Safety Total $416,300

100 200 300 400 500 Total

115.6 20.0 279.7 1.0 -0- 416.3

FY '85 Dam Safety Staff:

Same as FY '84 plus one Clerk Typist II

FY '85 Planned Accomplishments: Using approximately $200,000 of "300"

monies earmarked for professional services, equipment rental, and judicial 
expenses:

Dam inspections for safety evaluation........................... 15-25
Dam inspections for construction certification.................  3-6
Inventory dams in interior Alaska................................
Hazard Classification (to be completed by staff).............  20
available staff.

* Jointly inspected with either the U.S. Department of Corps of Engineers 
or the* Federal Energy Regulatory Commission
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Of the 122 dams falling within the limits of Alaska's dam safety regulations; the 
following 10 dams have been identified as most in need of inspection.

Nearest Height Storage Hazard Last Phase W
Dam Name________ Town________ Dist. (Feet) (Acre-Feet) Class. Inspect Completed

Lake Connell Ketchikan 0 96 10,700 High 6/13/78 Yes

Caralana Ketchikan 0 31 600 High 6/13/78 Yes

Whitman Lake Ketchikan 0 56 7,200 High 6/14//8 Yes

Lowell Creek 
Diversion

Seward 0 — (5,600)1/ High 6/18/78 Yes

Switzer Cr.//1 Juneau 0 40
( \ 5L

) High 5/79 No

Switzer Cr.//2 Juneau 0 15 3.5/' High 6/80 No

Douglas Is. 
Dam

Juneau lmi. 27 5 High 6/80 No

Alitak 

Cannery Dam
Kodiak 150mi. 9 62 Signi­

ficant
6/23/81 Yes

Isatkoak Dam Barrow 0 16 1,140 Signi­
ficant

6/26/81 Yes

Squaw Harbor Sand Point lOmi. 46 88 Signi­

ficant
8/12/81 Yes

APW Cordova 0 27 40 Signi­
ficant

6/26/78 Yeq

4. Phase I is an investigative inspection program of 1the Corps of Engineers for
identifying dams posing hazards to human life and property. 

5. Cubic feet per second (CFS)

L. A. Dutton, 2/17/84

-3-
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tu a lly  used for w a te r supply  purposes. T his would re n d e r th e  con­
tra c t  consisten t w ith  th e  provisions of th e  W ate r Supply A ct of 
1958, w hich perm its  th e  m ain ten an ce  and  operation  costs for w ate r 
supply  to  be based on th e  ac tu a l volum e of w a te r used from  rese r­
voir storage.

Section 332
T he Illinois and  M ississippi C anal, also know n as th e  H ennep in  

C anal, w as b u ilt by th e  Corps of E ngineers ea rly  in th is  cen tu ry . 
T he canal ru n s from  th e  M ississippi R iver n ea r th e  m outh  of th e  
Rock R iver to th e  Illinois R iver, a  d istance of abou t 50 m iles. It 
also includes a  side C anal.

T he canal was closed to  com m ercial navigation  in  1951, th en  
tu rn ed  over to th e  S ta te  of Illinois for recreationa l use in 1970. 
U nder th e  te rm s of th e  tran sfe r, th e  Corps was requ ired  to  redeve­
lop th e  C anal; Congress provided an  au th o riza tio n  of $8,500,000 for 
th is  purpose. M uch of th a t  m oney was used in th e  in itia l rehab ili­
ta tio n  w ork of th e  Corps.

B ut due to the  need to satisfy  a ju d g m en t resu ltin g  from a  litig a­
tion involving highw ay bridges over th e  C anal, th e  reh ab ilita tio n  
w ork was never com pleted. It is e s tim ated  th a t  th e  com pletion of 
reh ab ilita tio n  of th e  C anal will cost $15,000,000. This section a u ­
thorizes rep airs  to a  dam  and  em bankm en t.

Section 333 •
T his section designates th e  Lowndesville R ecreation A rea, locat­

ed w ith in  th e  R ichard  B. Russell Dam and Lake Project, S.C. and 
Ga., as th e  J im  R am pey R ecreation A rea. T he la te  Mr. R am pey 
was th e  ow ner o f m ost of the  land  w hich is now p a r t  of th e  rec rea ­
tion a rea .

TITI.E  JV— DAM SAFETY

T itle  IV con ta ins provisions w hich are  designed to assis t and  en ­
courage p rogram s to increase th e  safety  of non-Federal dam s. This 
title  am ends the  N ational Dam Inspection Act (Public Law 92-367) 
to encourage and  assist s ta te  dam  safety  program s, estab lish  a  Fed­
era l Dam  Safety  Review Board, and  au tho rizes a  program  of re­
search  in to  innovative dum  safety  inspection techniques.

Section 1/0 l(n)
This section requ ires th a t  dam s having ce rta in  safety-re la ted  

ch arac te ristic s , and  those exceeding th e  m in im um  size req u ire ­
m ents se t forth  in Public Law 92-367, be included in th e  N ational 
Inven tory  of Dam s and  come u n d er th e  effect of the  am endm en ts 
in th is  T itle.

One of the  m ost signfican t Federal ac tions w ith  regard  to nor- 
Fedoral dam  safety  problem s has been th e  es tab lish m en t of th e  N._ 
tional Inven to ry  of Dams. T he inventory  has prov n valuable for 
both F ederal and  S ta te  Dam sufety eiforts.

Section .'/01(b)
This section am ends Public Law 92-367 by adding e ig h t new sec­

tions to th a t  law as follows:



Section 7.—A uthorizes th e  Corps of E ng ineers to  ad m in is te r a 
$15,000,000 a  y ea r g ra n t p rogram  for five vears, beginning  in fiscal 
y ea r 1985. w ith  th e  m oney to be allocated  on a  m atch ing  basis to 
S ta tes th a t  have o r develop dam  sa te ty  p rogram s m eeting  th e  re­
q u irem en ts of th e  new  Section 8, crea ted  in  th is  title . O ne-th ird  of 
th is  m oney be equally  divided am ong tl.ose S ta tes  and  tw o-thirds is 
to be d is trib u ted  according to  th e  n u m b er of dam s on th e  N ational 
Inven tory  in  those S tates.

Section 8.—E stab lishes c r ite r ia  th a t  a  S ta te ’s dam  safety  pro­
gram  m u st m eet to be eligible for fund ing  u n d er th e  preceding sec­
tion.

To d e te rm in e  if a  S ta te  is eligible for section 7 funds, th e  Corps 
of E ngineers m u st estab lish  th a t  a S ta te  has ad eq u ate  procedures 
to review  dam  construction  plans, to  assu re  th e  safe construction  
and operation  of dam s, and to  perform  dam  inspections. T he S ta te  
m ust also have au th o rity  to  req u ire  m odifications necessary  to 
assure  th e  safety  of any  non-F ederal dam , em ergency p lans and 
procedures w ith  respect to dam s, assu re  th a t  necessary  safety  re­
p a irs  w ill be u n d ertak en  by th e  p a r ty  responsible for a  dam , and  
also m ust have em ergency funds ava ilab le  to  tak e  im m edia te  m eas­
ures to  p ro tect h u m an  life and  p ro p e rty  in  dam  re la ted  em ergency 
situations.

T hese c r ite ria  a re  m odeled a f te r  provisions of th e  ‘‘M ode1 S ta te  
Dam Safety  Law " developed by th e  U nited  S ta te s  C om m ittee on 
Large Dams.

Any S ta te  program  su b m itted  for section 7 funds is au to m atica l­
ly approved w ith in  120 days un less the  C hief of E ng ineers d e te r­
m ines th a t  it does no t m eet th e  c r ite r ia  of section 8. In such cases, 
th e  Corps shall im m ediately  notify th e  S ta te  o f th e  decision, in 
w riting .

T he C hief is also requ ired  to review , w ith  th e  assistance  of the  
F ederal Safety  Review Board c rea ted  in section 10, th e  im plem en­
ta tion  and  effectiveness of approved S ta te  dam  safety  program s. 
T he Corps shull revoke a S ta te ’s funding  u n d er section 7 if th a t  
S ta te ’s program  is shown to be inadequate . F unds m ay only be re­
newed w hen th e  S ta te ’s program  h as been reapproved.

Section R equires th e  F ederal Em ergency M anagem ent 
Agency to perform  u study  of th e  cost, the  need for, and  th e  effects 
o f a federally  sponsored re in su ran ce  program  for dam  ow ners. The 
resu lts  of th is study  a re  to be tran sm itte d  to C ongress w ith in  18 
m onths a f te r  th e  en ac tm en t of th is  section.

Dam fa ilu res have resu lted  in  billions of d o lla rs  of p roperty  
dam age since 1972, and  the  dam  ow ners find it d ifficu lt to purchase 
liab ility  insurance. Thus, th e  F ederal G overnm ent, in th e  even t of 
a  non-Fedcral dam  failure , faces high costs for d isas te r relief, costs 
well beyond w hat th e  dam  ow ner m ay be nble to pay.

A F ederal program  of re in su ran ce  m igh t m ake liab ility  in su r­
ance m ore availab le to  dam  ow ners, and  re su lt in ev en tu a l savings 
to  the  Federal G overnm ent. S tudy  of th is  question is needed to 
identify  th e  shape and  scope of such  a  program , if justified .

Section 10.—Because of th e  im portance of dam  safety, a  need 
exists lo r n cen tra l au th o rity  to  provide oversight, coordination, 
and  in fo rm ation  exchange on dam  sufety.
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T his section estab lishes a  nine-M em ber Federal Dam Safety 
Review Board consisting of one rep resen ta tiv e  each from th e  Corps 
of Engineers, th e  B ureau  o f R eclam ation, th e  Tennessee Valley A u­
tho rity , th e  Soil C onservation Service, and th e  Federal Em ergency 
M anagem ent Agency. In addition, four P residen tia lly  appointed 
m em bers who a re  not em ployees of th e  Federal G overnm ent a re  to 
be m em bers, w ith  two of these  to rep resen t S ta tes having  dam  
safety  program s approved u n d er section 8.

The Board is requ ired  to perform  th re e  m ajor functions: to 
review  th e  procedures and  s tan d ard s utilized in th e  design and  
safety ana lysis of F ederally  constructed  and  operated  dam s, to 
review S ta te  im p lem entation  of dam  safety  program s approved 
p u rsu a n t to th is  Act, and  to study  th e  need for a  Federal loan-pro- 
gram  to assist in th e  rep a ir  of non-Federal dam s.

Section 11.—R equires th a t  any  Federal Agency th a t  owns, oper­
ates, or p lans to construc t a  dam  consult w ith the  app ro p ria te  
S ta te  or S ta tes  on th e  design and  safety  of th e  dam  and  allow S ta te  
officials to  p artic ip a te  in any  safety  inspections of th a t  dam.

W hile th is  section confers no ac tu a l decision-m aking role on the  
S ta tes regard ing  F ederal dam  construction  o r design, th e  Federal 
agencies should give full consideration to  the  views of th e  S ta te  on 
th e  safety  re la ted  fea tu res  of a  Federal dam .

Section 12.—A serious problem  for m any S ta tes in estab lish ing  
and  m ain ta in in g  effective dam  safety  program s is a  lack of ade­
quately  tra in ed  personnel. T he Corps of E ngineers possesses a 
g rea t deal of expertise  in all aspects of dam  safety. I t conducted 
tra in in g  sessions for s ta te  personnel p u rsu a n t to expired au th o rity  
in Public Law 92-367.

T herefore, th is  section au thorizes th e  C hief of Engineers to pro­
vide tra in in g  for dam  safety inspectors of S ta tes  e ith e r having or 
developing a dam  safety  program  approved u nder section 8. One 
million dollars is au thorized  for th is  purpose in fiscal y ea r 1985, 
and $500,000 is au tho rized  for each of the nex t four fiscal years.

Section 13.—T he p resen t m ethods for dam  inspection have, for 
the  m ost part, rem ained  unchanged for m any years. Thorough in ­
spections of m ost dam s and  eva lua tions of th e ir  s tru c tu ra l in teg rity  
involve m any m an-hours and can be qu ite  expensive. T here  is a 
need to  develop new in s tru m en ts  and  m ethods to eva lua te  dams. 
Because even th e  m ost thorough  inspections by p resen t day tech ­
niques canno t fully eva lua te  a d am ’s condition, th e re  is a  need to 
develop tools and  techn iques to reveal m ore abou t the  s tru c tu ra l 
in teg rity  of dam s.

To date, m uch w ork applicab le to dam  safety evaluation has been 
done in o th e r fields, such as m inera l exploration  and  construction 
technology. T hese eva lua tion  involve th e  use of acoustic, th erm a l, 
m icrowave, or m echanical techniques to exnm ine subsurface phe­
nom ena. T he N ational B ureau of s tan d ard s has expertise in th e  de­
velopm ent and eva lua tion  of th is  type of in strum en ta tion .

T his section au tho rizes $1,000,000 an n u a lly  for five years for the  
Corps of Engineers, in cooperation w ith  the  N ational B ureau of 
S tandards, to u n d ertak e  research  und developm ent on im proved 
techniques and  equ ipm en t for dam  safety  inspections and  m onitor­
ing.
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T he Corps is also in s tru c ted  to  provide for S ta te  p artic ip a tio n  in  
th is  research , and  is requ ired  to  rep o rt periodically  to th e  S ta te s  
an d  C ongress on its  progress.

Section 14-—A uthorizes, for each  of fiscal y ea rs  1985-1989, 
$500,000 to  th e  Corps of E n g in eers  for th e  purpose of m ain ta in in g  
th e  N a tio n al Inven to ry  of Dams.

T he Inven to ry  of D am s cata logs th e  location, size, ow ner, condi­
tion , an d  o th e r in fo rm ation  on over 67,000 dam s th a t  could p resen t 
a  h azard  in  th e  ev en t of th e ir  fa ilu re . A u tho riza tion  to  keep th is  
im p o rtan t in fo rm ation  tool c u r re n t h as  expired  an d  should be re ­
newed.

Section 402
T his section requ ires th a t  an y  w a te r resources study  re p o rt sub­

m itted  to  th e  S en a te  C om m ittee on E n v iro n m en t an d  Public W orks 
and  H ouse C om m ittee on Pub lic  W orks an d  T ran sp o rta tio n  by th e  
Corps of E ng ineers an d  th e  Soil C onservation  Service th a t  proposes 
th e  construc tion  of a dam  m u st include in fo rm atio n  on th e  conse­
quences of its  fa ilu re  and  factors w hich m igh t co n trib u te  to  th a t  
failure.

T he risk  associated  w ith  p roperly  designed, constructed , and  
m ain ta in ed  dam s is m in im al, b u t th e  science of p red ic ting  th e  
p robab ility  of an y  p a r tic u la r  d a m ’s fa 'lu re  is undeveloped. Howev­
er, since th e  consequences of a  d am ’s fa ilu re , how ever un lik e ly  or 
unpred ic tab le , could be ca tastro p h ic , i t  is reasonab le  to expect th a t  
such in fo rm ation  be included in  pro ject reports.

Section 403
T his section designates th is  ti tle  as  th e  Dam S afe ty  Act of 1983.

title v

Section 501 se ts  a  lim ita tio n  on obligations for th e  construction , 
re h ab ilita tio n , operation , an d  m ain ten an ce  of th e  com m ercial 
in land  nav igation  system . T h e  lim ita tion  is se t a t  $646,000,000 in 
each  of 14 fiscal years, beginning  in  fiscal y ea r 1986 an d  end ing  
fiscal y ea r 1999.

T he $646 m illion  figures is based on ac tu a l ex p en d itu res  for th is  
function  d u rin g  fiscal y ea r 1983. T hus, T itle  V freezes F ederal obli­
gations for com m erical in lan d  w aterw ays ac tiv ites—both  from  gen­
e ra l revenues an d  from  th e  W aterw ays T ru s t F u n d —a t c u r re n t 
levels.

T h is lim ita tio n  covers all ex p en d itu res  by the  A rm y Corps of E n ­
g ineers on th e  com m ercial nav igation  com ponents of th e  in land  
system .

Section 502 au th o rizes th e  S ec re ta ry  of th e  A rm y to im pose and  
collect use charges on com m ercial users o f th e  in lan d  system  so 
th a t  add itional m onies will be availab le , if  needed, in excess of th e  
obligation lim its  se t in  section 501. T hese ad d itio n a l funds w ould be 
ra ised  and  m ade ava ilab le  only  if th e  In lan d  W aterw ay  U sers 
B oard (estab lished  in th e  succeeding section) recom m ended them . 
A ny such  funds m ust be sp en t solely on com m ercial nav igation  
com ponents of th e  system .
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T h e  C orps is a lso  in s tru c te d  to  p ro v id e  ) r  S ta te  p a r tic ip a tio n  in  
th is  re se a rc h , a n d  is re q u ire d  to  re p o r t  p e rio d ica lly  to  th e  S ta te s  
a n d  C ongress o n  its  p ro g ress .
Section 14-— A u th o rize s , fo r  e a c h  o f fiscal y e a rs  1985-1989, 

$500,000 to  th e  C orps o f  E n g in e e rs  fo r th e  p u rp o se  o f m a in ta in in g  
th e  N a tio n a l In v e n to ry  o f  D am s.

T h e  In v e n to ry  o f  D am s c a ta lo g s  th e  loca tio n , size, o w n er, cond i­
tio n , a n d  o th e r  in fo rm a tio n  on  o v e r 67,000 d am s t h a t  cou ld  p re se n t 
a  h a z a rd  in  th e  e v e n t o f th e i r  fa ilu re . A u th o r iz a tio n  to  k eep  th is  
im p o r ta n t  in fo rm a tio n  tool c u r r e n t  h a s  e x p ire d  a n d  sh o u ld  be  re ­
new ed.

Section 402

T h is  sec tio n  re q u ire s  t h a t  a n y  w a te r  re so u rc e s  s tu d y  re p o r t  su b ­
m itte d  to  th e  S e n a te  C o m m itte e  on  E n v iro n m e n t a n d  P u b lic  W orks 
a n d  H o u se  C o m m ittee  on  P u b lic  W o rk s a n d  T ra n s p o r ta t io n  by  th e  
C orps o f  E n g in e e rs  a n d  th e  S oil C o n se rv a tio n  S e rv ice  t h a t  p roposes 
th e  c o n s tru c tio n  o f  a  d a m  m u s t  in c lu d e  in fo rm a tio n  on  th e  conse­
q u en ces  o f  its  fa ilu re  a n d  fa c to rs  w h ich  m ig h t c o n tr ib u te  to  th a t  
fa ilu re .

T h e  r is k  a sso c ia ted  w ith  p ro p e rly  d esig n ed , c o n s tru c te d , a n d  
m a in ta in e d  d am s is m in im a l, b u t  th e  sc ien ce  o f  p re d ic tin g  th e  
p ro b a b ility  o f a n y  p a r t ic u la r  d a m ’s fa i lu re  is u n d ev e lo p ed . H ow ev­
e r , s ince  th e  co n seq u en ces o f  a  d a m ’s fa ilu re , h o w ev e r u n lik e ly  o r  
u n p re d ic ta b le , cou ld  be  c a ta s tro p h ic , i t  is re a so n a b le  to  ex p ec t t h a t  
su c h  in fo rm a tio n  be in c lu d ed  in  p ro je c t re p o rts .

Section 403

T h is  sec tio n  d e s ig n a te s  th is  t i t le  a s  th e  D am  S a fe ty  A ct o f 1983.

title v

S ectio n  501 se ts  a  l im ita t io n  on  o b lig a tio n s  fo r th e  c o n s tru c tio n , 
re h a b ili ta tio n , o p e ra tio n , a n d  m a in te n a n c e  o f th e  co m m erc ia l 
in la n d  n a v ig a tio n  sy stem . T h e  l im ita tio n  is s e t  a t  $646,000,000 in  
r i c h  o f 14 fiscal y e a rs , b e g in n in g  in  fiscal y e a r  1986 a n d  en d in g  
fiscal y e a r  1999.

T h e  $646 m illio n  fig u res  is b ased  on  a c tu a l  e x p e n d itu re s  for th is  
fu n c tio n  d u r ;ng  fiscal y e a r  1983. T h u s , T itle  V  freezes  F e d e ra l ob li­
g a tio n s  fo r co m m erica l in la n d  w a te rw a y s  a c tiv ite s —b o th  from  g e n ­
e ra l  re v e n u e s  a n d  from  th e  W a te rw a y s  T r u s t  F u n d —a t  c u r r e n t  
levels.

T h is  l im ita tio n  covers a ll e x p e n d itu re s  by  th e  A rm y  C orps o f  E n ­
g in e e rs  on th e  co m m erc ia l n a v ig a tio n  c o m p o n en ts  o f  th e  in la n d  
sy stem .

S ec tio n  502 a u th o r iz e s  th e  S e c re ta ry  o f  th e  A rm y  to  im pose a n d  
co ilec t use  c h a rg e s  on co m m erc ia l u se rs  o f th e  in la n d  sy s tem  so 
th a t  a d d itio n a l m on ies w ill be  a v a ila b le , if  needed , in  excess o f th e  
o b lig a tio n  lim its  s e t  in  sec tio n  501. T h e se  a d d itio n a l fu n d s  w ould  be 
ra ise d  a n d  m ad e  a v a ila b le  o n ly  i f  th e  in la n d  W a te rw a y  U se rs  
B o ard  (e s tab lish ed  in  th e  su cceed in g  sec tio n ) reco m m en d ed  th e m . 
A ny  su c h  fu n d s  m u s t  be  s p e n t  so le ly  on  co m m erc ia l n a v ig a tio n  
co m p o n en ts  o f th e  sy stem .
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C a le n d a r  N o . 6 2 5

!>8th congress
1st Session

[ R e p o r t  N o . 9 S - 3 4 0 ]

To authorize the United S ta tes  Arm y Corps of E ngineers to construct various 
projects for im provem ents to rivers and harbors of the U nited S tates, and for 
o ther purposes.

IN THE SENATE OF THE UNITED STATES

A u g u st  3 (legislative day, A u g u s t  1), 1083

Mr. A bdnor  (for himself and Mr. Mo y n iiia n ) introduced the following bill; which 
was read tw ice and referred to the C om m ittee on E nvironm ent and Public Works

N o v e m b e r  17 (legislative day, N o v e m b e r  14), 1983 

P.cporled by Mr. A b d n o r , with an amendment

[Strike out nit after the ennctinp clause nnd insert the jmrt printed in italic]

A  B I L L

To authorize the United States Army Corps of Engineers to 
construct various projects for improvements to rivers and 
harbors of the United States, and for other purposes. 

1 B e  it enacted by the Sen a te  a n d  H o u se  of Representa-

2 live s  of the U n ited  S ta le s  o f A m e ric a  in  C o ngress assembled,

3 That tins Aet may lie eited tta the ^AVater Reeetifeee Devel-

4 apmeat Aet ef 19 8 3 'A
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500 ), u n til such lim e a n d  in  such  proportion as the storage is  

used fo r water su p p ly  purposes.

S e c . 332. In  ad d itio n  to am ounts authorized to be ap­

propriated  to c a rry  out agreem ents entered into by the S e cre ­

ta ry  with the S ta le  of I l l in o is  p u rsu a n t to Sectio n  1 10  of the 

R i v r  and H a rb o r A ct o f 1 9 5 S  re la ting  to the re p a ir and  

m odification of the I l l in o is  a n d  M is s is s ip p i C a n a l (H e n n e ­

p in  C a n a l), there is  a utho rized  to be appropriated to the S e c ­

retary not to exceed $ 1 5 ,0 0 0 ,0 0 0  to c a rry  out such agree­

ments.

S e c . 333. The  L o w n d e sv ille  Recreation  Area, located 

w ith in  the R ic h a rd  B . R u s s e ll  D am  a n d  L a k e  project, So u th  

C a ro lin a  and G eorgia, s h a ll hereafter be know n and desig­

nated as the “J im  R a m p e y  R ecreatio n  A re a ". A n y  reference 

in  a n y  law, map, regulation, docum ent, record, o r other pa per  

of the U nited  Sta tes to such recreation area s h a ll be. deemed 

to be. a reference to such areas as the “J im  R a m p e y  R ecrea ­

tion A r e a ”.

T I T L E  I V — D A M  S A F E T Y

S e c . 401. (a) Se ctio n  1 of P u b lic  L a w  0 2 -3 6 7  (SG 

S la t . 5 0 6 ) is  am ended b y  rep lacing  the f in a l period  with a 

com m a and in sertin g  the fo llo w in g  after the comma: "un less  

such barrier, due to its location o r other p h y s ic a l ch a ra cteris­

tics, is lik e ly  to pose a s ig n ifica n t threat to hum an life  o r  

prop erty  in  the event of its fa ilu re . ”

1 0 4
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1 (b) P u b lic  L a w  9 2 -3 6 7  is fu rther am ended b y in sertin g

2 after section 6 the fo llow ing sections:

3 “S e c .  7. There is authorized to be appropriated to the

4 S e cre ta ry  of the A m y ,  acting through the C h ie f  of E n g i ­

rt ncers (hereafter in  th is A ct referred to as the 'Se cre ta ry '),

6 $ 1 5 ,0 0 0 ,0 0 0  fo r each of the fisca l years en d ing  Septem ber

7 30, 1985, through Septem ber 30, 1989. S u m s  appropriated

8 under this section shall be distributed annua lly  among those

9 S la te s  on the fo llo w ing  basis: O n e-th ird  e q u a lly  am ong those

10 S ta le s  that have established dam safety program s approved

11 under the term s of section 8  of th is  Act, a n d  tw o-thirds in

12 proportion to the. num ber of dams located in  each S la te  that

13 has an established dam sa fe ly  program  und er the terms of

14 section 8  of th is  A ct to the num ber o f dam s in  a l l  Sta tes with

15 such approved program s. In  no event s h a ll fu n d s d istribu ted  

10 to a n y  Sta te  under th is section exceed 5 0  p er centum  of the

17 reasonable cost of im plem enting an approved dam  safety pro-

18 gram  in such State.

19 “S e c . S. (a) In  order to encourage the establishm ent

20 an d  m aintenance of effective program s intended to assure

21 dam safety to protect hum an life and  property, the Se cre ta ry

22 sh a ll provide assistance under the term s of section 7  of this

23 A ct to a n y  S la te  that establishes a n d ’m a in ta in s  a dam  safety

24 program  w hich is approved under th is  section. In  eva luating

25 a S l id e 's  dam safety program , under the terms o f subsections

1 0 5

s w:j*i ks ,

L



(b) a n d  (c) of th is  section, the S e cre ta ry  s h a ll determ ine that 

such program  in clu des the fo llo w ing :

“ (.1) a procedure, whereby, p r io r  to a n y  con stm c-  

tion, the p la n s  fo r a n y  dam  w il l  be review ed to p rov id e  

reasonable assu ra nce  of the safety and  in teg rity  of such  

dam  over its in tended life ;

“(2) a procedure to determ ine, d u rin g  and  fo llo w ­

in g  construction  a n d  p r io r  to operation o f each dam  

b u ilt  in  the S la te , that such dam has been constructed  

a n d  w ill be operated in  a safe and reasonable m anner;

“ (3) a procedure to inspect every dam w ith in  such  

Sta te  at least once every five  years, except that such  

inspections s h a ll be req u ired  at least every three yea rs  

fo r a n y  dam the fa ilu re  of w hich is l ik e ly  to resu lt in  

the loss of hu m a n  life ;

“ (4) a procedure fo r more detailed a n d  frequent 

safety inspections, when w arranted;

"(5 ) the Sta te  has o r can he expected to have a u ­

tho rity  to req u ire  those changes or m o d ifica l'o n s in  a 

dam, or its operation, necessary to assure the d a m ’s 

safety;

“ ((I) the State  has o r can be expected to develop a 

system  of em ergency procedures that w ould  be u t iliz e d  

in  the event a dam fa ils  o r fo r w hich fa ilu re  is  im m i­

nent together w ith an id en tifica tio n  fo r those dam s



1 where fa ilu re  cou ld  he reasonably expected to endanger

2 hum an life, o f the m axim um  area that cou ld  be in u n -

3 dated in the event of the fa ilu re  of such  dam, as w ell

4 as id en tifica tio n  of those necessary p u b lic  fa c ilit ie s  that

5 w ould be affected b y such in u n d a tio n ;

6 “ (7) the Sta te  has or can be expected to have the

7 au tho rity  to assure that a n y  re p a irs  o r other changes

8 needed to m ainta in  the in teg rity  of a n y  dam  w ill  be

9 undertaken b y the d a m ’s owner, or other responsible

10 p a rty ; and

11 “ (8) the Sta te  has or c m  be expected to have au-

12 th o rity  an d  necessary em ergency fu n d s  to make im m c-

13 d ia le  repairs or other changes to, o r rem oval of, a dam

14 in  order to protect hum an life  and  prop erly , a n il i f  the

15 ow ner does not take action, to take appropriate action

10 as e xp e d itio u s ly  as possible.

17 “ (b) A n y  program  w hich is subm itted  to the Se cre ta ry

18 under the a u th o rity  of th is section s h a ll be deemed, approved

19 one hundred  and twenty days fo llo w in g  its receipt by the

20 S e cre ta ry  unless the S e cre ta ry  determ ines that such program

21 fa ils  to reasonably meet the requirem ents of subsection (a) of

22 th is section. I f  the S e cre ta ry  determ ines such a program

23  cannot be approved, he. sh a ll im m ediate ly  n o tify  such  State

24 in  w ritin g , together with h is  reasons and  those changes

25 needed to enable such p lan to be approved.

10 7
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1 “ (c) U t il iz in g  the expertise of the B o a rd  established

2 under section 1 0  o f th is A ct, the Se cre ta ry  s h a ll review  peri-

3 o d ica lly  the im plem entation and  effectiveness of approved

4 Sta te  dam  safety program s. In  the event the B o a rd  f in d s  that

5 a S la te  program  u n d er th is  A ct has proven inadequate to

6 reasonably protect hum an life  a n d  property, a n d  the Sccre -

7 ta ry  agrees, the S e c re ta ry  s h a ll revoke approval of such State

8 program  a n d  w ith h o ld  assistance  u n d er the terms of section 7

9 of th is A c t  u n t il  such  S ta te  program  has been reapproved.

10 “S e c . 9. Not la er than eighteen m onths after enact-

11 ment of the D a m  SafeAy A ct of 1983, the D ire cto r of the

12 F e d e ra l E m e rg e n c y  M anagem ent A g e n cy  s h a ll report to the

13 Co ng ress on the need fo r a n d  possib le  effects of a F e d e ra lly

14 sponsored program  o f re in su ra n ce  o r guarantees of in su ra n ce

15 fo r ow ners of dam s. T h is  report s h a ll in c lu . e in fo rm a tio n  on

16 a va rie ty  of po ssib le  F e d e ra l re in su ra n ce  o r guarantees pro- 

11 g ra m s a n d  th e ir cost, possib le  effects such a program  o r pro-

18 gram s m ight h ave-o n  the p riva te  re in su ra n ce  business, and

19 the n u m ber of dam ow ners p o ss ib ly  affected b y such a vro-

2 0  g r a m .

21 “ S E C .  10. (a) There  is authorized  to be established a

22 F e d e ra l D a m  S a fe ty  R e v ie w  B o a rd  (hereinafter in th is  A ct

23 referred to as the 'B o a rd '), w hich s h a ll be responsib le fo r  re- 

24: v iew ing  the procedures a n d  standards u tilize d  in  the design  

25 a n d  safety a n a ly s is  o f dam s constructed a n d  operated und er

1 0 8
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1 au tho rity  of Ihe U nited  States, a n d  to momtwr Sta te  im p le-

2 mentation of th is  Act. The B o a rd  is authorized to h ire  neces-

3 s a ry  staff a n d  s h a ll review  as e xp e d itio u sly  as po ssib le  the

4 p la n s and specificatio ns on a ll dam s sp e c ifica lly  aiLthorized

5 by Congress p r io r  to in it ia t io n  o f construction of such dam, 

G and  file  an a d v iso ry  report on the safety of such dam  w ith the

7 appropriate agency, the appropriate State, a n d  the Congress.

8 The B o a rd  is  authorized to u tilize  the expertise of other agen-

9 cies of the U nited  States a n d  to enter into contracts fo r neces-

10 sa ry  studies to c a rry  out the requirem ents fo r th is  section.

11 There is authorized to be appropriated to the B o a rd  such

12 sum s as m ay be necessary to c a rry  out this section.

13 “ (b) The B o a rd  s h a ll also s tu d y  the need fo r a F e d e ra l

14 loan program  to assist the ow ners of n o n -F e d e ra l dam s in

15 reh abilitating  such structures fo r safety deficiencies. 'This 

1G stu d y sh a ll include a quantitative assessm ent of the a v a ila b il-  

17 ity  of funds from e x ist in g  F e d e ra l program s a n d  a l l other 

IS sources for dam rehabilitation, a  quantitative  assessm ent of

19 the need for such funds, a n d  an a n a ly s is  of a n y  im pedim ents

20 which are found to the u tiliza tio n  of e x istin g  F e d e ra l sources

21 of fu n d s fo r this purpose.

22 “ (c) The B o a rd  s h a ll consist of n ine m em b er; selected

23 for their expertise in dam safety, in c lu d in g  one representative

24 each from the Departm ent of the A r m y , the D epartm ent o f the.

25 Interior, the Tennessee Valley Authority, the Federal Filler­

1 0 9



1 y c n c y  M anagem ent A y e n cy , a n d  the Departm ent of A y r ic u l-

2 lure, p lu s  fo u r members, appointed by the P resid en t for p eri-

3 ods of fo u r years, on a  rotating basis, who are not employees

4 of the U n ited  S la te s. A t  least two members of the B o a rd  sh a ll

5 be employees o f the Sta tes h aving  an approved program

6 un der section 8  of th is  A ct. The. C h a irm a n  of the B o a rd  sh a ll

7 be selected from am ong those members who arc not em ployees

8 of the U n ited  S la te s.

9 “S e c . 11. The head of a n y  agency of the U n ited  S ta le s

10 that owns or operates a dam , or proposes to construct a dam

11 in  a n y  Sta le , sha ll, when requested by such State, consult

12 f u l ly  with such Sta te  on the design and  sa fe ly  of such dam

13 and a llow  o ffic ia ls  of such S ta le  to participate with o ffic ia ls

14 of such agency in a ll sa fety inspections of such dam.

15 “S e c . 12. The S e cre la n y  sh a ll, at the request of a n y

10 S ta le  that has o r in tend s to develop a dam safety program

17 under section 8  of th is  A ct, p rovide tra in in g  fo r Sta te  dam

18 sa fe ly  inspectors. T h e re  is authorized  to be appropriated to

19 c a rry  out th is section $ 1 ,0 0 0 ,0 0 0  fo r the fisc a l y e a r ending

20 Septem ber 30, 1985, a n d  $ 5 0 0 ,0 0 0  d u rin g  each of f isc a l

21 yea rs end ing  Septem ber 30, 1986, through Septem ber 30,

22 1239.

23 “S e c . 13. The Se cre ta ry , in cooperation with the N a -

24 l io n a l B u re a u  of S ta n d a rd s, s h a ll undertake a program  of

25 research in order to develop im proved techniques a n d  e q u ip ­
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ment fo r ra p id  a n d  effective dam inspection, together w ith  

devices fo r the con tin ued  m onitoring  o f dc.ms fo r safety p u r ­

poses. The S e cre ta ry  s h a ll provide fo r S la te  p a rtic ip a tio n  in  

such research and  p e r io d ic a lly  advise  a l l S la te s  an d  the C o n ­

gress of the resu lts o f such research. There is  authorized to be 

appropriated to c a rry  out th is section $ 1 ,0 0 0 ,0 0 0  fo r each of 

the f isc a l yea rs en d in g  Septem ber 30, 19S5, through Septem ­

ber 30, 19S9.

“S e c . 14. The S e cre ta ry  is authorized  to m a in ta in  a nd  

p e rio d ica lly  p u b lish  updated in form ation  on the in ven to ry  of 

dams authorized in section 5  o f th is  Act. F o r  the purpose of 

c a rry in g  out th is  section, there is  authorized  to be a p p ro p ri­

ated to the S e cre ta ry  $ 5 0 0 ,0 0 0  fo r each of the fisc a l years  

ending Septem ber 30, 19S5, through Septem ber 30, 19S9.

^  EC. 402. A n y  report that is  subm itted  to the C o m m it­

tee on E n v iro n m e n t a n d  P u b lic  TVo/'A'S of the Senate o r the 

Com m ittee on P u b lic  W orks a n d  Tra nsp ortatio n  of the 

H ouse of Representatives by the Se cre ta ry , or the S e cre ta ry  

of A g ricu ltu re  acting  un der P u b lic  L a w  8 3 -5 6 6 , as am end­

ed, which proposes construction of a w ater im poundm ent fa ­

c ility , sh a ll in clu d e  inform ation on the consequences of f a i l­

ure a nd  geologic o r design factors w hich cou ld  contribute to 

the. possib le fa ilu re  o f such fa c ility .

S e c . 403. T h is  title s h a ll be know n as the “ D a m  

S a fe ty  A ct of 1 9 8 3 ”.
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INTRODUCTION 

The United S tates Committee on Large Dams

o f  the

In te rn a tio n a l Commission on Large Dams

has prepared as a p u b lic  service fo r  consideration  o f  the Governors 

and L e g is la tu re s  o f the f i f t y  S tates o f the United States t h is  Mode.' 

Law fo r  State Supervision o f S a fety  o f Dams and R eservoirs.

The o b je c tiv e  o f the Model Law is  sa fe ty ; p ro te c tio n  o f
/

areas below a dam from the consequences o f a fa i lu r e  o f  a dam and/o; 

untim ely release o f i t s  re s e rv o ir  contents. Design and constructio. 

o f  a dam requires the h ighest degree o f p ro fe ssio n a l engineering 

performance. The foundation  o f the dam must be stable  under a l l  

conditions and capable o f  carrying  the weight o f the s tru c tu re .

The dam must impound i t s  re s e rv o ir  water w ithout undue s tr a in  and 

be safe under the a p p lic a tio n  o f  e xte rn a l forces such as those 

re s u lt in g  from earthquakes. The re s e rv o ir  area must be w ater- 

re te n tiv e  and fre e  o f the p o s s ib i l i t ie s  o f dangerous s lid e s ;  Dams 

and associated f a c i l i t i e s  must be m aintained in  e xc e lle n t c o n d itio n  

throughout th e ir  l i f e .  Operation and s u rve illa n c e  through the year' 

must be conducted in  such a manner th a t any change in  the structure  

o f the dam, in c lu d in g  i t s  fo u n d atio n , can be detected prom ptly and 

corrections made. I f  abandoned at any tim e the jam must be removed 

or breached to e lim in a te  any hazard to  downstream areas. This Mode 

Law provides a guide fo r  sta tes  who wish to  provide re g u la tio n s  to 

supervise these elements e s s e n tia l to  safe dams and re s e rv o irs .

In  developing t h is  Model Law advantage was taken o f the 

fo r ty  years o f experience w ith  the C a lifo r n ia  sta tu te s  enacted in



3 9 2 9  f o l l o w i n g  t h e  f a i l u r e  o f  t h e  St. F r a n c i s  D a m  w i t h  a h e a v y  

l o s s  o f  l i f e  a n d  m a j o r  p r o p e r t y  d a m a g e .  T h e  o r i g i n a l  d r a f t  w a s  

p r e p a r e d  b y  a d i s t i n g u i s h e d  n a t i o n w i d e  c o m m i t t e e  of p r o f e s s i o n a l  

e n g i n e e r s ,  e x p e r t s  i n  the d e s i g n ,  c o n s t r u c t i o n  a n d  m a n a g e m e n t  of  

safe d a m s  a n d  r e s e r v o i r s .  It w a s  s u b m i t t e d  in  d r a f t  f o r m  to the 

G o v e r n o r s  o f  a l l  f i f t y  S t a t e s  f o r  c o m m e n t .  T h e i r  c o m m e n t s  a n d  

t h o s e  o f  t h e i r  s t a f f s  are r e f l e c t e d  i n  t h i s  M o d e l  Law.

T h i s  M o d e l  L a w  h a s  n o t  b e e n  p r e p a r e d  w i t h  the e x p e c t a­

ti o n  t h a t  it w o u l d  b e  a d o p t e d  w i t h o u t  c h a n g e  by  a n y  state. C h a n g e s  

to m e e t  c o n s t i t u t i o n a l  a n d  l e g a l  r e q u i r e m e n t s ,  the o r g a n i z a t i o n a l  

s t r u c t u r e ,  a n d  t h e  f i n a n c i a l  s y s t e m  o f  t h e  s e v e r a l  s t a t e s  is to  be 

e x p e c t e d .  S u p e r v i s i o n  o f  d a m s  in  F e d e r a l  o w n e r s h i p  h a v e  b e e n  o m i t t e d  

f r o m  j u r i s d i c t i o n  as  t h e  c o n s e n t  o f  C o n g r e s s  w o u l d  be n e c e s s a r y  to 

s u c h  s u p e r v i s i o n .  I n  t h i s  c o n n e c t i o n  see A r i z o n a  v, C a l i f o r n i a ,  2S3

U.S. 4 2 3 .

S o m e  s t a t e s  m a y  p r e f e r  t o  p u t  so m e  o f  t h e  r e q u i r e m e n t s  

i n t o  a d m i n i s t r a t i v e  o r  t e c h n i c a l  r u l e s  or  r e g u l a t i o n s  r a t h e r  t h a n  

in t o  t h e  s t a t u t e  i t s e l f  to p r o v i d e  m o r e  f l e x i b i l i t y .  E x p e r i e n c e  

h a s  s h o w n  t h a t  i n c o r p o r a t i o n  i n  t h e  b a s i c  l a w  r e m o v e s  t h e  r e q u i r e­

m e n t s  f r o m  p o s s i b l e  f r e q u e n t  c h a n g e s  b y  a s u c c e s s i o n  of a d m i n i s­

tra t o r s .  The d e f i n i t i o n  o f  a d a m  s u b j e c t  to j u r i s d i c t i o n  

(Sect. 3302) is e x p e c t e d  to vary, s t a t e  b y  state, to m e e t  e a c h  

s t a t e ' s  i n d i v i d u a l  need. The f e e  s c h e d u l e  r e q u i r e m e n t  ( C h a p t e r  6) 

l i k e w i s e  is o p t i o n a l  b y  states. It is not i n t e n d e d  to be o f  s u c h  

m a g n i t u d e  as to m a k e  the s u p e r v i s i o n  p r o g r a m  s e l f - s u p p o r t i n g .

I I
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M O D E L  L A W  
F O R

S T A T E  S U P E R V I S I O N  O F  S A F E T Y  O F  D A M S  A N D  R E S E R V O I R S

C h a p t e r  1. D e f i n i t i o n s

1000. U n l e s s  t h e  c o n t e x t  o t h e r w i s e  r e q u i r e s ,  t h e  

d e f i n i t i o n s  i n  t h i s  c h a p t e r  g o v e r n  t h e  c o n s t r u c t i o n  o f  t h i s  Act.

1001. " A g e n c y "  m e a n s  t h a t  Agency, D e p a r t m e n t ,  O f f i c e ,  

o r  o t h e r  u n i t  o f  S t a t e  G o v e r n m e n t  d e s i g n a t e d  b y  S t a t e  l a w  t o  be 

r e s p o n s i b l e  f o r  i m p l e m e n t a t i o n  o r  d i r e c t i o n  o f  t h i s  Act. (This 

s e c t i o n  to b e  r e p l a c e d  i n  e n a c t m e n t  o f  t h e  l a w  b y  a r e f e r e n c e  t o  

t h e  S t a t e  u n i t  c r e a t e d  o r  s e l e c t e d  to  i m p l e m e n t  a n d  d i r e c t  the 

Act w h i c h  m a y  be r e g u l a r  S t a t e  e m p l o y e e s  o r  s p e c i a l i s t s  a n d  c o n­

sult a n t s ,  i n c l u d i n g  c o n s u l t i n g  e n g i n e e r i n g  f i r m s  o r  o r g a n i z a t i o n s ,  

f o r  a n y  o r  a l l  o f  the p r o v i s i o n s  o f  t h i s  Act.)

1002. J u r i s d i c t i o n  a p p l i e s  t o  a n y  a r t i f i c i a l  b a r r i e r ,  

h e r e i n  c a l l e d  a "dam", i n c l u d i n g  a p p u r t e n a n t  works, w h i c h  d o e s  

o r  w i l l  i m p o u n d  o r  d i v e r t  w a t e r ,  a n d  w h i c h  (a) is o r  w i l l  be  25 

f e e t  or m o r e  in h e i g h t  f r o m  t h e  n a t u r a l  b e d  o f  t h e  s t r e a m  o r  

w a t e r c o u r s e  m e a s u r e d  at the d o w n s t r e a m  t o e  o f  t h e  dam, o r  f r o m  

the l o w e s t  e l e v a t i o n  o f  the o u t s i d e  l i m i t  o f  the dam, if  it is 

not a c r o s s  a s t r e a m  c h a n n e l  o r  w a t e r c o u r s e ,  to the m a x i m u m  w a t e r  

s t o r a g e  e l e v a t i o n  or  (b) h a s  o r  w i l l  h a v e  a n  i m p o u n d i n g  c a p a c i t y  

at m a x i m u m  w a t e r  s t o r a g e  e l e v a t i o n  o f  50 a c r e - f e e t  o r  m o re.

1003. No o b s t r u c t i o n  in a c a n a l  u s e d  to r a i s e  o r  l o w e r  

w a t e r  t h e r e i n  s h a l l  be c o n s i d e r e d  a dam. A f i l l  o r  s t r u c t u r e  

f o r  h i g h w a y  or  r a i l r o a d  u s e  o r  f o r  a n y  o t h e r  pur p o s e ,  w h i c h  d o e s  

or m a y  i m p o u n d  water, s h a l l  b e  s u b j e c t  to r e v i e w  b y  the A g e n c y
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and s h a ll be considered a dam i f  the c r ite r ia  o f Section 1002 

are found applicable.

1004. "Reservoir" means any basin which contains or 

v d l l  contain impounded water.

1005. "Owner" includes any o f the fo llow ing  who own, 

con tro l, operate, m aintain, manage, or propose to construct a 

dam or re se rvo ir:

(a) The State and i t s  Departments, in s t itu t io n s , agencies, 

and p o l i t ic a l  subdivisions.

(b) Every m unicipal or quasi-m unicipal corporation.

(c) Every p ub lic  u t i l i t y .

(d) Every d is t r ic t .

(e) Every person.

( f )  The duly authorized agents, lessees, or tru ste es o f 

any o f  the foregoing.

(g) Receivers or trustees appointed by any court fo r  

any o f the foregoing.

"Owner" does not include any agency o f the United States 

Government, including  those who operate and maintain dams owned by 

the United States.

"Person" means any person, f irm , association, organiza­

t io n , partnership, business tr u s t ,  corporation, or company.

1006. "A lte ra tio n s", "repairs", or e ith e r o f them, 

mean only such a lte ra tio n s  or repairs as may d ire c tly  a ffe c t  the 

safety of the dam or re se rvo ir, as determined by the Agency.

1007. "Enlargement" means any change in  or a d d itio n  to

- 2 -



an  e x i s t i n g  d a m  or r e s e r v o i r ,  w h i c h  r a i s e s  or m a y  r a i s e  t h e  w a t e r  

s t o r a g e  e l e v a t i o n  o f  t h e  w a t e r  i m p o u n d e d  b y  the dam.

1008. " W a t e r  s t o r a g e  e l e v a t i o n "  m e a n s  t h e  m a x i m u m  

e l e v a t i o n  o f  w a t e r  s u r f a c e  w h i c h  c a n  b e  o b t a i n e d  b y  t h e  d a m  o r  

r e s e r v o i r  w i t h o u t  e n c r o a c h i n g  o n  t h e  a p p r o v e d  f r e e b o a r d  at m a x i­

m u m  d e s i g n  flood.

1009. " D a y s "  u s e d  i n  e s t a b l i s h i n g  d e a d l i n e s ,  m e a n s  

c a l e n d a r  days, i n c l u d i n g  S u n d a y s  a n d  h o l i d a y s .

1010. " A p p u r t e n a n t  w o r k s "  i n c l u d e ,  but a r e  n o t  l i m i t e d  

to, s u c h  s t r u c t u r e s  a s  s p i l l w a y s ,  e i t h e r  i n  the d a m  o r  s e p a r a t e  

t h e r e f r o m ;  the r e s e r v o i r  a n d  i t s  rim; l o w  l e v e l  o u t l e t  w o r k s ;

an d  w a t e r  c o nduits s u c h  as  t u n n e l s ,  p i p e l i n e s  or p e n s t o c k s ,  

e i t h e r  t h r o u g h  the d a m  o r  i t s  a b u t m e n t s .

C h a p t e r  2. G e n e r a l  P r o v i s i o n s

1025. It is  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  b y  t h i s  

Act to  p r o v i d e  for t h e  r e g u l a t i o n  a n d  s u p e r v i s i o n  o f  a l l  d a m s  

a n d  r e s e r v o i r s  e x c l u s i v e l y  b y  t h e  S t a t e  to the e x t e n t  r e q u i r e d  

f o r  t h e  p r o t e c t i o n  o f  p u b l i c  safety.

1026. No c i t y  or  c o u n t y  h a s  a u t h o r i t y ,  b y  o r d i n a n c e  

e n a c t e d  b y  the l e g i s l a t i v e  b o d y  t h e r e o f  o r  a d o p t e d  b y  t h e  p e o p l e  

u n d e r  the i n i t i a t i v e  p o w e r ,  o r  o t h e r w i s e ,  to  r e g u l a t e ,  s u p e r v i s e ,  

o r  p r o v i d e  f o r  the r e g u l a t i o n  or  s u p e r v i s i o n  of  any d a m s  or 

r e s e r v o i r s  in this S t a t e ,  o r  the c o n s t r u c t i o n ,  m a i n t e n a n c e ,  

o p e r a t i o n ,  o r  r e m o v a l  o r  a b a n d o n m e n t  t h e r e o f ,  nor to l i m i t  the 

si z e  o f  d a m  or r e s e r v o i r  o r  t h e  a m o u n t  o f  w a t e r  w h i c h  m a y  be 

s t o r e d  therein, w h e r e  s u c h  a u t h o r i t y  w o u l d  conflict w i t h  the
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p o w e r s  a n d  a u t h o r i t y  v e s t e d  in  t h e  A g e n c y  b y  t h i s  Act. T h i s  

Act s h a l l  n o t  p r e v e n t  a  c i t y  o r  c o u n t y  f r o m  a d o p t i n g  o r d i n a n c e s  

r e g u l a t i n g ,  s u p e r v i s i n g ,  o r  p r o v i d i n g  f o r  t h e  r e g u l a t i o n  o r  

s u p e r v i s i o n  o f  dams a n d  r e s e r v o i r s  t h a t  (a) a r e  not w i t h i n  the 

S t a t e ’s jurisd i c t i o n ,  (b) a r e  n o t  s u b j e c t  to r e g u l a t i o n  b y  a n o t h e r  

p u b l i c  a g e n c y  or body, o r  a p p l y  o n l y  to a p p u r t e n a n c e s  s u c h  as 

r o a d s  a n d  f e n c e s  not g e r m a n e  t o  t h e  s a f e t y  o f  t h e  s t r u c t u r e .

1027. All p l a n s  a n d  s p e c i f i c a t i o n s  f o r  i n i t i a l  c o n­

str uc t i o n ,  enl a r g e m e n t ,  a l t e r a t i o n ,  r e p a i r  o r  r e m o v a l  o f  d a m s  

a n d  s u p e r v i s i o n  of c o n s t r u c t i o n  s h a l l  be i n  c h a r g e  o f  a c i v i l  

e n g i neer, l i c e n s e d  b y  t h i s  State, e x p e r i e n c e d  i n  d a m  d e s i g n  a n d  

c o n s t r u c t i o n ,  a s s i s t e d  b y  q u a l i f i e d  e n g i n e e r i n g  g e o l o g i s t s  a n d  

o t h e r  s p e c i a l i s t s  w h e n  n e c e s s a r y .

1028. No a c t i o n  s h a l l  be b r o u g h t  a g a i n s t  t h e  S t a t e  o r  

the A g e n c y  or  its a g e n t s  o r  e m p l o y e e s  f o r  t h e  r e c o v e r y  o f  d a m a g e s  

c a u s e d  b y  the p a r tial o r  t o t a l  f a i l u r e  o f  a n y  d a m  o r  r e s e r v o i r  o r  

t h r o u g h  t h e  o p e r a t i o n  o f  a n y  d a m  o r  r e s e r v o i r  u p o n  t h e  g r o u n d  t h a t  

s u c h  d e f e n d a n t  is l i a b l e  by  v i r t u e  o f  a n y  o f  t h e  f o l l o w i n g :

(a) The a p p r o v a l  of  t h e  d a m  o r  r e s e r v o i r ,  o r  a p p r o v a l

of  f l o o d  h a n d l i n g  p l a n s  d u r i n g  c o n s t r u c t i o n .

(b) The i s s u a n c e  o r  e n f o r c e m e n t  o f  o r d e r s  r e l a t i v e

to m a i n t e n a n c e  or o p e r a t i o n  o f  t h e  d a m  o r  r e s e r v o i r .

(c) C o n trol a n d  r e g u l a t i o n  o f  t h e  d a m  or r e s e r v o i r .

(d) M e a s u r e s  t a k e n  to p r o t e c t  a g a i n s t  f a i l u r e  d u r i n g  

an e m e r g e n c y .

1029. N o t h i n g  i n  t h i s  Act s h a l l  be c o n s t r u e d  to r e l i e v e  

an  o w n e r  or  o p e r a t o r  o f  a d a m  o r  r e s e r v o i r  o f  the l e g a l  duti e s ,
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,

o b lig a tio n s, or l i a b i l i t i e s  inc id en t to the ownership or operation 

o f the dam or re se rvo ir.

1030. The fin d in g s and orders o f the Agency and the 

c e r t if ic a te  o f approval o f any dam or re servo ir issued by the 

State are f in a l  and conclusive and binding upon a l l  owners, and 

State agencies, regulatory or otherwise, as to  the safety  o f 

design, construction, maintenance, and operation o f any dam or 

re se rvo ir.

1031. Nothing ip  th is  Act s h a ll be construed to deprive 

any owner o f such recourse to  the courts as he may be e n tit le d  to

under the laws o f th is  State.

1032. A ll  records o f o f f ic i a l  actions o f the Agency

and i t s  correspondence p erta in ing  to  the supervision o f dams and

reservoirs are public documents.

1033. A ll  owners s h a ll n o t ify  the Agency o f any change 

in  ownership of any dam or reservoir subject to th is  Act at the 

time the tra n sfe r o f ownership occurs.

Chapter 3. A dm inistrative Provisions

1050. The Agency s h a ll be administered and directed by 

a c i v i l  engineer, licensed by th is  State, experienced in  the 

design and construction o f dams and re servo irs, and i t  s h a ll 

employ such c le r ic a l,  engineering, and other a ssistants as are 

necessary fo r  carrying on the work o f dam and reservoir super­

v is io n  in  accordance with th is  Act.

1051. When the safety considerations perta in ing  to  a 

c e r t if ic a te  o f approval, dam, reservoir, or plans and sp e cific a ­

tio n s  require i t ,  or when requested in  w ritin g  to do so by the
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owner, t h e  A g e n c y  m a y  a p p o i n t  a c o n s u l t i n g  b o a r d  o f  t w o  o r  m o r e  

c o n s u l t a n t s  n o t  p r e v i o u s l y  a s s o c i a t e d  w i t h  t h e  s t r u c t u r e ,  t o  

r e p o r t  to the A g e n c y  o n  i t s  p r o p o s e d  a c t i o n  w i t h  r e s p e c t  t o  

t h e s e  c o n s i d e r a t i o n s .

3052. T h e  cost a n d  e x p e n s e  o f  a c o n s u l t i n g  b o a r d  i f  

a p p o i n t e d  o n  t h e  r e q u e s t  o f  a n  o w n e r  s h a l l  be  p a i d  b y  t h e  ow n e r .

C h a p t e r  4* . P o w e r s  o f  t h e  A g e n c y  

A r t i c l e  1. P o w e r s  i n  G e n e n l

1075. The Agency, under the p o lic e  power o f the State, 

s h a ll review and approve the design, construction, enlargement, 

a lte ra tio n , re p air, maintenance, operation, and removal o f dams 

and reservoirs fo r  the protection o f l i f e  and property as provided 

in  th is  Act.

1076. All d a m s  a n d  r e s e r v o i r s  i n  t h e  S t a t e  a r e  u n d e r  

t h e  j u r i s d i c t i o n  o f  t h e  Agency, e x c e p t  t h o s e  d a m s  w h i c h  a r e  

F e d e r a l l y  owned.

1077. I t  is  unlaw ful to  construct, enlarge, re p a ir, 

a lte r ,  remove, m aintain, operate or abandon any dam or re servo ir 

coming w ith in  the purview o f th is  Act except upon approval o f 

the Agency, provided that th is  section s h a ll not be deemed to 

apply to  routine maintenance and operation not a ffe c tin g  the 

safety o f the structure.

107#. The Agency s h a ll adopt and revise from time to 

time such ru les and regulations and issue such general orders as 

may be necessary fo r  carrying out, but not in c o n sisten t w ith, 

the provisions o f th is  act.

1079. In  making any in v e s tig a tio n  or inspection 

necessary to enforce or implement th is  Act, the Agency or i t s
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r e p r e s e n t a t i v e s  m a y  e n t e r  u p o n  s u c h  p r i v a t e  p r o p e r t y  o f  t h e  d a m  

o w n e r  as m a y  b e  n e c e s s a r y .

1080. I n  d e t e r m i n i n g  w h e t h e r  a d a m  o r  r e s e r v o i r  o r  

p r o p o s e d  d a m  o r  r e s e r v o i r  c o n s t i t u t e s  o r  w o u l d  c o n s t i t u t e  a d a n g e r  

to l i f e  o r  p r o p e r t y ,  t h e  / g e n c y  s h a l l  t a k e  i n t o  c o n s i d e r a t i o n  the 

f o l l o w i n g  c o n d i t i o n s ,  not n e c e s s a r i l y  a l l  i n c l u s i v e :  t h e  p o s s i­

b i l i t y  t h a t  t h e  d a m  o r  r e s e r v o i r  m i g h t  be e n d a n g e r e d  b y  o v e r­

top p i n g ,  see p a g e ,  s e t t l e m e n t ,  e r o s i o n ,  c r a c k i n g ,  e a r t h  m o v e m e n t ,  

e a r t h q u a k e s ,  f a i l u r e  o f  b u l k h e a d s ,  f l a s h b o a r d ,  gate- a n d  condu i t s ,  

w h i c h  e x i s t  o r  w h i c h  m i g h t  o c c u r  i n  a n y  a r e a  in  the v i c i n i t y  o f  

t h e  d s a  or  r e s e r v o i r .  W h e n e v e r  t h e  A g e n c y  d e e m s  t h a t  a n y  c o n d i­

t i o n s  e n d a n g e r  a d a m  o r  r e s e r v o i r ,  it s h a l l  o r d e r  t h e  o w n e r  bo 

t a k e  s u c h  a c t i o n  as n e c e s s a r y  t o  t h e  s a t i s f a c t i o n  o f  t h e  A g e n c y

to r e m o v e  the r e s u l t a n t  d a n g e r  to l i f e  a n d  p r o p e r t y .

A r t i c l e  2. I n v e s t i g a t i o n s  a n d  S t u d i e s

1081. F o r  the p u r p o s e  o f  e n a b l i n g  it to m a k e  d e c i s i o n s  

a s  c o m p a t i b l e  w i t h  p u b l i c  s a f e t y  a n d  e c o n o m y  as p o s s i b l e ,  the 

A g e n c y  s h a l l  m a k e  o r  c a u s e  t o  be m a d e  s u c h  i n v e s t i g a t i o n s  a n d  

s h all g a t h e r  o r  c a u s e  to be g a t h e r e d  s u c h  d a t a  i n c l u d i n g  a d v a n c e s  

m a d e  i n  s a f e t y  p r a c t i c e s  e l s e w h e r e ,  as m a y  b e  n e e d e d  f o r  a p r o p e r  

r e v i e w  a n d  s t u d y  o f  the v a r i o u s  f e a t u r e s  o f  t h e  dfsign, c o n s t r u c­

tion, r e p a i r  a n d  e n l a r g e m e n t  o f  dams, r e s e r v o i r ,  a n d  a p p u r t e n a n c e s .

.1082. The A g e n c y  s h a l l  a l s o  m a k e  o r  c ause to b e  m a d e  

f r o m  t i m e  to t i m e  such w a t e r s h e d  i n v e s t i g a t i o n s  a n d  s t u d i e s  as 

m a y  be n e c e s s a r y  to k e e p  a b r e a s t  o f  d e v e l o p m e n t s  a f f e c t i n g  s t r e a m  

r u n - o f f  a n d  as r e q u i r e d  to f a c i l i t a t e  i t s  d e c i s i o n s .
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A rtic le  3* Action and Procedure to  
R estrain V io la tio n s

1083. The Agency may take any le g a l action proper and 

necessary fo r  the enforcement o f th is  Act.

108 4 . An action or proceeding under th is  a r t ic le  may

be commenced whenever any owner or any person acting as a d ire c to r, 

o ff ic e r ,  agent, or employee o f any owner, or any contractor or 

agent or employee o f such contractor is :

(a) F a ilin g  or om itting  or about to  f a i l  or omit to

do anything required o f him by th is  Act or by any approval, order, 

ru le , re g ulation, or requirement o f the Agency under the a u th o rity  

o f th is  Act, or

(b) Doing or p e rm itting  anything or about to do or 

permit anything to  be done in  v io la t io n  o f or contrary to th is  

Act or any approval, order, ru le , re g u la tio n , or requirement o f 

the Agency under th is  Act.

108 5 . Any action or proceeding under th is  a r t ic le  s h a ll 

be commenced in  a court o f appropriate ju r is d ic t io n  in  which

(a) the cause or some part thereof arose, (b) the owner or person 

complained o f has i t s  p rin c ip a l place o f business, or (c) the 

person complained o f resides.

Chapter 5. A pplications

A rtic le  1. New Dams and Reservoirs or Enlargements 
o f Dams and Reservoirs

1100. Construction o f any new dam or re servo ir or the

enlargement o f any dam or reservoir s h a ll not be commenced u n t i l

the owner has applied fo r  and obtained from the Agency w ritte n

approval o f plans and sp e c ific a tio n s .
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1101. A s e p a r a t e  a p p l i c a t i o n  f o r  e a c h  r e s e r v o i r  a n d  

its d a m s  s h a l l  be f i l e d  w i t h  t h e  A g e n c y  u p o n  f o r m s  to be 

p r o v i d e d  b y  it.

1102. The a p p l i c a t i o n  s h a l l  g i v e  t h e  f o l l o w i n g  

i n f o r m a t i o n :

(a) T h e  n a m e  a n d  a d d r e s s  of  the owner.

(b) T h e  l o c a t i o n ,  type, size, a n d  h e i g h t  of  the 

p r o p o s e d  d a m  a n d  r e s e r v o i r  a n d  a p p u r t e n a n t  wor k s .

(c) T h e  s t o r a g e  c a p a c i t y  a n d  r e s e r v o i r  s u r f a c e  a r e a s  

f o r  n o r m a l  p o o l  a n d  m a x i m u m  h i g h  water.

(d) P l a n s  f o r  p r o p o s e d  p e r m a n e n t  i n s t r u m e n t  i n s t a l l a­

t i o n s  in  the dam.

(e) As a c c u r a t e l y  a s  m a y  be r e a d i l y  o b t a i n e d ,  the ar e a

of the d r a i n a g e  basin, r a i n f a l l  a n d  s t r e a m f l o w  r e c o r d s  a n d  f l o o d -

f l o w  r e c o r d s  a n d  e s t i m a t e s .

(f) M a p s  a n d  g e n e r a l  d e s i g n  d r a w i n g s  s h o w i n g  plans, 

e l e v a t i o n s ,  a n d  s e c t i o n s  o f  a l l  p r i n c i p a l  s t r u c t u r e s  a n d  a p p u r t e n­

ant w o r k s  o r  o t h e r  f e a t u r e s  of  t h e  p r o j e c t  i n  s u f f i c i e n t  detail, 

i n c l u d i n g  d e s i g n  a n a l y s e s ,  t o  d e t e r m i n e  safety, a d e q u a c y  and 

s u i t a b i l i t y  o f  d e s ign.

(g) S u c h  o t h e r  p e r t i n e n t  i n f o r m a t i o n  as  the A g e n c y

requi r e s ,  s u c h  as  p r o p o s e d  t i m e  for c o m m e n c e m e n t  a n d  c o m p l e t i o n

of c o n s t r u c t i o n .

1103. The A g e n c y  shall, w h e n  i n  its judgment; it is 

n e c e s s a r y ,  a l s o  r e q u i r e  the f o l l o w i n g :

(a) Da t a  c o n c e r n i n g  s u b s o i l  a n d  r o c k  f o u n d a t i o n  

c o n d i t i o n s  a n d  the m a t e r i a l s  e n t e r i n g  into c o n s t r u c t i o n  of  the 

d a m  o r  r e s e r v o i r .
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(b) In ve stig a tio n s  o f, and. reports on, subsurface 

conditions, in v o lv in g  such matters as exploratory p its ,  trenches 

and a d its , d r i l l in g ,  coring, geophysical surveys, te s ts  to 

determine leakage rates, and physical te sts  to  measure in  place 

and in  the laboratory the properties and behavior o f foundation 

m aterials at the dam or reservo ir s ite .

(c) In ve stig a tio n s  o f, and reports on, the geology o f 

the dam or re servo ir s ite  and i t s  v ic in it y ,  possible geologic 

hazards, in c luding  seismic a c t iv it y ,  fa u lts ,  weak seams and jo in ts , 

a v a i la b i l i t y  and q u a lity  o f construction m a te ria ls, and other 

pertinent features.

(d) Such other appropriate inform ation as may be 

necessary in  a given instance.

1104. In  instances wherein the physical conditions 

involved and the size o f the dam or re se rvo ir are such as to 

render the above requirements as to  drainage areas, r a in f a l l ,  

streamflow, flo o d flo w , and d r i l l in g  or prospecting o f s ite  

unnecessary, the Agency may waive the requirements.

1105. The a p p lic a tio n  s h a ll set fo rth  the purpose or * 

purposes fo r  which the impounded or d iverted water is  to be used.

A rtic le  2. Repairs, A lte ra tio n s, or Removals

1106. Before commencing the re p a ir, a lte ra tio n  or 

removal o f a dam or re servo ir, in c luding  the a lte r a tio n  or removal 

of a dam or reservoir so that i t  no longer constitutes a dam or 

reservoir as defined in  th is  Act, the owner s h a ll f i l e  an a p p li­

cation and secure the w ritte n  approval o f the Agency, except

as provided in  th is  a r t ic le .  Repairs s h a ll not be deemed to

- 10 -



a p p l y  to r o u t i n e  m a i n t e n a n c e  a n d  o p e r a t i o n  n o t  a f f e c t i n g  the 

s a f e t y  o f  t h e  s t r u c t u r e .

1107. The a p p l i c a t i o n  s h a l l  gi v e  s u c h  p e r t i n e n t  

i n f o r m a t i o n  o r  d a t a  c o n c e r n i n g  t h e  d a m  o r  r e s e r v o i r ,  o r  both, as 

m a y  b e  r e q u i r e d  b y  t h e  A g e n c y  a n d  s u c h  i n f o r m a t i o n  as t o  o t h e r  

m a t t e r s  a p p r o p r i a t e  to a t h o r o u g h  c o n s i d e r a t i o n  of t h e  s a f e t y  of  

s u c h  a c h a n g e  as m a y  be  r e q u i r e d  b y  t h e  Agency.

1106. T h e  a p p l i c a t i o n  s h a l l  s tate t h e  p r o p o s e d  t i m e  

o f  c o m m e n c e m e n t  a n d  o f  c o m p l e t i o n  o f  r e m e d i a l  c o n s t r u c t i o n .

1109. The a p p l i c a t i o n  s h a l l  g i v e  t h e  n a m e  a n d  a d d r e s s  

o f  a p p l i c a n t ,  s h a l l  a d e q u a t e l y  d e t ail, w i t h  a p p r o p r i a t e  r e f e r­

enc e s  to the e x i s t i n g  d a m  o r  r e s e r v o i r ,  the c h a n g e s  w h i c h  it is 

p r o p o s e d  to effect, a n d  s h a l l  be a c c o m p a n i e d  b y  m a p s  a n d  p l a n s  

a n d  s p e c i f i c a t i o n s  w h i c h  s h a l l  be a p a r t  o f  t h e  a p p l i c a t i o n  a n d  

w h i c h  s h all be of such c h a r a c t e r  a n d  s i z e  and set f o r t h  such 

p e r t i n e n t  d e t a i l s  a n d  d i m e n s i o n s  a s  t h e  A g e n c y  m a y  r e q u i r e .  The 

A g e n c y  m a y  w a i v e  a n y  o f  the r e q u i r e m e n t s  o f  t h i s  s e c t i o n  i f  f o u n d  

b y  it u n n e c e s s a r y .

1110. I n  case o f  a n  e m e r g e n c y  w h e r e  the A g e n c y  d e c l a r e s  

r e p a i r s  o r  b r e a c h i n g  of  the d a m  a r e  i m m e d i a t e l y  n e c e s s a r y  to s a f e­

gu a r d  l i f e  a n d  p r o p e r t y  r e p a i r s  o r  b r e a c h i n g  s h all be s t a r t e d  

i m m e d i a t e l y  b y  t h e  owner, o r  b y  t h e  A g e n c y  at t h e  o w n e r ’s expense, 

if he f a i l s  to do so. The A g e n c y  s h a l l  be n o t i f i e d  at o n c e  of  

p r o p o s e d  e m e r g e n c y  r e p a i r s  o r  b r e a c h i n g  a n d  o f  w o r k  u n d e r  w a y  

w h e n  i n s t i t u t e d  b y  the ow n e r .

1111. The p r o p o s e d  rep a i r s ,  b r e a c h i n g  a n d  w o r k  s h all 

be m a d e  to c o n f o r m  to s u c h  o r d e r s  as  the A g e n c y  issues.
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A r t i c l e  3. A p p r o v a l  o f  A p p l i c a t i o n s

1112. U p o n  r e c e i p t  o f  a n  a p p l i c a t i o n  t h e  A g e n c y  s h a l l  

g i v e  i t s  c o n s i d e r a t i o n  t h e r e t o  a n d  s h a l l  a p p r o v e  o r  d i s a p p r o v e  

t h e  sa m e  w i t h i n  t h e  t i m e  p r o v i d e d  i n  S e c t i o n  1 1 1 4 .

1113. I f  a n  a p p l i c a t i o n  is d e f e c t i v e ,  i t  s h a l l  b e  

r e t u r n e d  t o  the a p p l i c a n t  f o r  s u c h  a c t i o n  as n e c e s s a r y  t o  c o r r e c t  

t h e  d e f e c t s ,  e n d o r s e d  so t h a t  in o r d e r  to r e t a i n  i t s  v a l i d i t y ,  it 

m u s t  be c o r r e c t e d  a n d  r e t u r n e d  t o  t h e  A g e n c y  w i t h i n  30 d a y s  o r  

s u c h  f u r t h e r  time a s  m a y  be  g i v e n  b y  t h e  A g e ncy. I f  t h e  a p p l i c a­

t i o n  is n o t  so r e t u r n e d ,  it s h a l l  be r e j e c t e d .

1114. No  a p p l i c a t i o n s  s h a l l  be a p p r o v e d  o r  d i s a p p r o v e d  

i n  l e s s  t h a n  3 0  d a y s  a f t e r  the r e c e i p t  of  t h e  f e e  r e q u i r e d  by  

S e c t i o n  1125, but a l l  a p p l i c a t i o n s  s h a l l  b e  a p p r o v e d  or  d i s a p p r o v e d  

a s  s o o n  a s  p r a c t i c a b l e  t h e r e a f t e r .  At the d i s c r e t i o n  of  t h e  A g e n c y  

heax'ings m a y  be h e l d  o n  e a c h  a p p l i c a t i o n .

1115. A p p r o v a l s  s h a l l  be g r a n t e d  u n d e r  terms, c o n d i­

tions, a n d  l i m i t a t i o n s  n e c e s s a r y  to s a f e g u a r d  l i f e  a n d  p r o p e r t y .

1116. A c t u a l  c o n s t r u c t i o n  s h a l l  be c o m m e n c e d  w i t h i n  

one y e a r  a f t e r  da t e  o f  a p p r o v a l ;  o t h e r w i s e  t h e  a p p r o v a l  b e c o m e s  - 

void.

1117. The A g e n c y  may, u p o n  w r i t t e n  a p p l i c a t i o n  a n d

f o r  g o o d  c a u s e  shown, e x t e n d  t h e  t i m e  f o r  c o m m e n c i n g  c o n s t r u c t i o n .

1113. N o t i c e  s h a l l  be g i v e n  to the A g e n c y  at l e a s t  

t e n  d a y s  b e f o r e  c o n s t r u c t i o n  is to be c o m m e n c e d  a n d  s u c h  o t h e r  

n o t i c e s  s h a l l  b e  g i v e n  t o  the A g e n c y  as  it m a y  r e q u i r e .
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Chapter 6. Fees

1125. The a p p lic a tio n  fo r  a new dam and re servoir or 

enlargement s h a ll set fo rth  the estimated net cost, as defined 

in  th is  chapter, o f the dam and re se rvo ir or enlargement and 

s h a ll be accompanied by a f i l i n g  fee based upon the estimated 

cost and according to  the fo llo w in g  schedule: (Schedule below 

w i l l  o f necessity vary in  each S ta te .)

(a) For the f i r s t  one hundred thousand d o lla rs  

($100,000) a fee o f 2 percent o f the estimated cost.

(b) For the next four hundred thousand d o lla rs  

($400,000) a fee o f l£  percent.

(c) For the next f iv e  hundred thousand d o lla rs  

($500,000) a fee o f 1 percent.

(d) For a l l  costs in  excess o f one m il l io n  d o lla rs  

($1,000,000) a fee o f o n e -h a lf o f 1 percent.

In  no case, however, s h a ll the fee be le ss  than one 

hur.-'red d o lla rs  ($100) or more than f i f t y  thousand d o lla rs  

($50,000).

1126. One fee only s h a ll be collected fo r  an enlarge­

ment to be effected by flashboards, sandbags, earthen levees, 

gates, or other works, devices, or obstructions which are, from 

time to tim e, to be removed and replaced or opened and shut and 

thereby operated so as to vary the surface e leva tio n  o f the 

impounded water.,

1127. For the purposes o f th is  Act, the estimated net 

cost of the dam and reservoir or enlargement involved s h a ll 

include the fo llo w in g :
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(a) The cost o f  all l a b o r  a n d  m a t e r i a l s  e n t e r i n g  

i n t o  t h e  c o n s t r u c t i o n  of  t h e  d a m  a n d  a p p u r t e n a n t  w o r k s  o r  

r e s e r v o i r ,  i n c l u d i n g  r i g h t  o f  way.

(b) T h e  co s t  o f  p r e l i m i n a r y  i n v e s t i g a t i o n s  a n d  su r v e y s .

(c) The cost o f  the c o n s t r u c t i o n  p l a n t  p r o p e r l y  

c h a r g e a b l e  to  t h e  cost o f  t h e  d a m  o r  r e s e r v o i r .

(d) A n y  a n d  a l l  o t h e r  i t e m s  e n t e r i n g  d i r e c t l y  i n t o  

t h e  cost o f  t h e  d a m  o r  r e s e r v o i r .

1128. E x c l u d e d  f r o m  t h e  c o s t  l i s t e d  i n  S e c t i o n  1 1 2 7

s h a l l  be:

(a) C o s t s  of  r i g h t  o f  w a y  f o r  o t h e r  t h a n  t h e  d a m  

a n d  r e s e r v o i r .

(b) D e t a c h e d  o r  u n d e r g r o u n d  p o w e r p l a n t s ,  i n c l u d i n g  

s w i t c h y a r d s  a n d  s u b s t a t i o n s .

(c) E l e c t r i c a l  g e n e r a t i n g ,  o r  p u m p - g e n e r a t i n g

m a c h i n e r y .

(d) Roads, r a i l r o a d s ,  h e l i o p o r t s  a n d  l a n d i n g  s t r i p s  

a f f o r d i n g  a c c e s s  t o  the d a m  o r  r e s e r v o i r .

1129. An  a p p l i c a t i o n  s h a l l  not ba c o n s i d e r e d  b y  t h e  * 

A g e n c y  u n t i l  t h e  f i l i n g  f o e  is r e c e i v e d .  All o r  p a r t  o f  t h e  

f i l i n g  fee m a y  be r e t u r n e d  to t h e  a p p l i c a n t  o n l y  i f  he  w i t h d r a w s  

or c a n c e l s  t h e  a p p l i c a t i o n  a n y  t i m e  p r i o r  to the s t a r t  of 

c o n s t r u c t i o n .  T h e  a m o u n t  o f  the r e f u n d  w i l l  be d e t e r m i n e d  b y  

the A g e n c y  w i t h  d u e  r e g a r d  to f u n d s  a c t u a l l y  e x p e n d e d  b y  t h e  

A g e n c y  in c o n s i d e r a t i o n  o f  t h e  a p p l i c a t i o n .

1130. As s o o n  a s  p o s s i b l e  a f t e r  g i v i n g  t h e  n o t i c e  o f  

c o m p l e t i o n  r e q u i r e d  i n  S e c t i o n  1150, t h e  o w n e r  s h a l l  f i l e  a n
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a f f i d a v i t  w i t h  t h e  A g e n c y  s t a t i n g  t h e  a c t u a l  co s t  o f  t h e  d a m  a n d  

r e s e r v o i r  o r  e n l a r g e m e n t  t h e r e o f  i n  s u c h  d e t a i l  a s  t h e  A g e n c y  

r e q u i r e s  t o  d e t e r m i n e  w h e t h e r  a f u r t h e r  f e e  is  due. I n  the 

e v e n t  t h e  o w n e r  o f  a n e w  o r  e n l a r g e d  d a m  c r  r e s e r v o i r ,  b e c a u s e  

o f  l o s s  o f  r e c o r d s ,  r e c e n t  c h a n g e  o f  o w n e r s h i p ,  o r  o t h e r  c a u s e s  

b e y o n d  h i s  con t r o l ,  is u n a b l e  to r e p o r t  t h e  a c t u a l  cost o f  

c o n s t r u c t i o n  o r  e n l a r g e m e n t ,  he s h a l l  f i l e  a n  a f f i d a v i t  to  t h i s  

e f f ect, s t a t i n g  t h e  r e a s o n s  t h e r e f o r ,  w i t h i n  t h i r t y  d a y s  a f t e r  

r e c e i v i n g  a w r i t t e n  r e q u e s t  t h e r e f o r  f r o m  t h e  A g e n c y .  T h e  A g e n c y  

s h a l l  t h e n  m a k e  i t s  o w n  a p p r a i s a l  o f  t h e  co s t  o f  c o n s t r u c t i o n  o r  

e n l a r g e m e n t  a n d  d e t e r m i n e  w h a t  f u r t h e r  fee, i f  any, is r e q u i r e d .

1131. I n  t h e  e v e n t  t h e  a c t u a l  c o s t  e x c e e d s  t h e  e s t i m a t e d  

n e t  cost b y  m o r e  t h a n  15 p e r c e n t ,  a f u r t h e r  f e e  s h a l l  be  r e q u i r e d  

b y  t h e  A g e n c y  c o m p u t e d  u n d e r  the s c h e d u l e  set f o r t h  i n  S e c t i o n  1 1 2 5  

u p o n  t h e  a c t u a l  cost, p l u s  a p e n a l t y  o f  15 p e r c e n t  of  t h e  a c t u a l  

cost. No  f u r t h e r  f e e  s h a l l  b e  r e q u i r e d ,  h o w e v e r ,  i f  s u c h  f e e  is

to be  c o m p u t e d  at l e s s  t h a n  t w e n t y  d o l l a r s  ($20). U p o n  m a k i n g  

a d e t e r m i n a t i o n  t h a t  a f u r t h e r  f e e  is r e q u i r e d ,  t h e  A g e n c y  s h a l l  

n o t i f y  t h e  o w n e r  b y  c e r t i f i e d  m a i l  o f  t h e  a m o u n t  o f  s u c h  fee a n d  

s h a l l  n o t i f y  the o w n e r  t h a t  he m a y  a p p e a r  w i t h i n  s i x t y  d a y s  

t h e r e a f t e r  b e f o r e  a n  a u t h o r i z e d  r e p r e s e n t a t i v e  o f  t h e  A g e n c y  to 

p r o t e s t  t h e  a m o u n t  o f  t h e  fee, i n  w h o l e  o r  i n  part, d e t e r m i n e d  

b y  t h e  A g e n c y  to b e  r e q u i r e d ,  a n d  t h e  s u f f i c i e n c y  o f  t h e  a p p r a i s a l  

u p o n  w h i c h  s u c h  d e t e r m i n a t i o n  w a s  b a s e d .

1132. All f i l i n g  f e e s  a n d  o t h e r  c h a r g e s  c o l l e c t e d  u n d e r  

t h e  p r o v i s i o n s  o f  t h i s  Act s h a l l  b e  p a i d  i n t o  a s p e c i a l  f u n d  i n  

t h e  S t a t e  T r e a s u r y  i m m e d i a t e l y  a f t e r  t h e  A g e n c y  h a s  c e r t i f i e d
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a s  to t h e  c o r r e c t n e s s  o f  t h e  a m o u n t s  r e c e i v e d ,  to be a v a i l a b l e  

to t h e  A g e n c y  f o r  e x p e n d i t u r e  f o r  the p u r p o s e s  a u t h o r i z e d  b y  

t h i s  Act.

1133* The f e e s  p r o v i d e d  f o r  in  t h i s  a r t i c l e  s h a l l  be 

r e q u i r e d  o f  all e n u m e r a t e d  in  the d e f i n i t i o n  o f  o w n e r  i n  C h a p t e r  1 

o f  t h i s  Act.

C h a p t e r  7. I n s p e c t i o n  a n d  A p p r o v a l

A r t i c l e  1. N e w  o r  E n l a r g e d  D a m s  
a n d  R e s e r v o i r s

1150. I m m e d i a t e l y  u p o n  c o m p l e t i o n  o f  a n e w  d a m  and

r e s e r v o i r  o r  e n l a r g e m e n t  o f  a d a m  a n d  r e s e r v o i r  the o w n e r  shall

g i v e  a n o t i c e  o f  c o m p l e t i o n  to the Agency, a n d  as s o o n  t h e r e a f t e r

as p o s s i b l e  s h all f i l e  w i t h  the A g e n c y  a c e r t i f i c a t e  s i g n e d  L j
i

the r e s p o n s i b l e  e n g i n e e r  s u p e r v i s i n g  c o n s t r u c t i o n  f o r  t h e  owner,

c e r t i f y i n g  t h a t  the p r o j e c t  w a s  c o n s t r u c t e d  in c o n f o r m a n c e  w i t h
/

a p p r o v e d  p l a n s  a n d  s p e c i f i c a t i o n s ,  a c c o m p a n i e d  by s u p p l e m e n t a r y  

d r a w i n g s  o r  d e s c r i p t i v e  m a t t e r  s h o w i n g  o r  d e s c r i b i n g  the d a m  o r  

r e s e r v o i r  as  a c t u a l l y  c o n s t r u c t e d ,  w h i c h  s h a l l  i n c l u d e  but not 

be l i m i t e d  to the f o l l o w i n g :

(a) A r e c o r d  o f  a l l  g e o l o g i c a l  b o r e h o l e s  a n d  g r o u t  

h o l e s  a n d  g r o u t i n g .

(b) A r e c o r d  o f  p e r m a n e n t  l o c a t i o n  p o i nts, b e n c h m a r k s  

a n d  i n s t r u m e n t s  e m b e d d e d  i n  the s t r u c t u r e .

(c) A r e c o r d  o f  t e s t s  o f  c o n c r e t e  o r  o t h e r  m a t e r i a l  

u s e d  i n  the c o n s t r u c t i o n  o f  the d a m  a n d  r e s e r v o i r .

(d) A r e c o r d  o f  s e e p a g e  f l o w s  a n d  e m b e d d e d  i n s t r u m e n t

r e a d i n g s .
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1151. I n  c o n n e c t i o n  w i t h  t h e  e n l a r g e m e n t  o f  a d a m  a n d  

r e s e r v o i r ,  t h e  s u p p l e m e n t a r y  d r a w i n g s  a n d  d e s c r i p t i v e  m a t t e r  n e e d  

a p p l y  o n l y  t o  t h e  n e w  w ork.

1 1 52. A c e r t i f i c a t e  o f  a p p r o v a l  s h a l l  be  i s s u e d  b y  the 

A g e n c y  u p o n  a f i n d i n g  b y  t h e  A g e n c y  t h a t  t h e  d a m  a n d  r e s e r v o i r  

a r e  safe t o  i m p o u n d  w a t e r  w i t h i n  t h e  l i m i t a t i o n s  p r e s c r i b e d  i n  

t h e  c e r t i f i c a t e . N o  w a t e r  s h a l l  be i m p o u n d e d  b y  the s t r u c t u r e  

p r i o r  t o  i s s u a n c e  o f  t h e  c e r t i f i c a t e .

A r t i c l e  2. C e r t i f i c a t e s  o f  A p p r o v a l

1153. E a c h  c e r t i f i c a t e  o f  a p p r o v a l  i s s u e d  b y  t h e  

A g e n c y  u n d e r  t h i s  Act m a y  c o n t a i n  s u c h  t e r m s  a n d  c o n d i t i o n s  as 

t h e  A g e n c y  m a y  p r e s c r i b e .

1154. The A g e n c y  m a y  r e v o k e  o r  s u s p e n d  a n y  c e r t i f i c a t e  

o f  a p p r o v a l  w h e n e v e r  it d e t e r m i n e s  t h a t  t h e  d a m  o r  r e s e r v o i r  

c o n s t i t u t e s  a d a n g e r  ^0 l i f e  a n d  p r o p e r t y .  W h e n e v e r  it d e e m s  

such a c t i o n  n e c e s s a r y  to s a f e g u a r d  l i f e  a n d  p r o p e r t y ,  the A g e n c y  

m a y  a l s o  a m e n d  t h e  t e r m s  a n d  c o n d i t i o n s  o f  a n y  s u c h  c e r t i f i c a t e  

b y  i s s u i n g  a n e w  c e r t i f i c a o e  c o n t a i n i n g  t h e  r e v i s e d  t e r m s  a n d  

c o n d i t i o n s .

1155. B e f o r e  a n y  c e r t i f i c a t e  o f  a p p r o v a l  is r e v o k e d  

b y  t h e  Agency, t h e  A g e n c y  s h a l l  h o l d  a h e a r i n g .  W r i t t e n  n o t i c e  

o f  t h e  t i m e  a n d  p l a c  a o f  t h e  h e a r i n g  s h a l l  be m a i l e d ,  at l e a s t  

t w e n t y  d a y s  p r i o r  t o  t h e  d a t e  set f o r  t h e  h e a r i n g ,  t o  t h e  h o l d e r

' o f  t h e  c e r t i f i c a t e ,  A n y  i n t e r e s t e d  p e r s o n s  m a y  a p p e a r  at the 

h e a r i n g  a n d  p r e s e n t  t h e i r  v i e w s  a n d  objection® to t h e  p r o p o s e d  

a c t ion. A n y  p e t i t i o n  to a c o u r t  o f  a p p r o p r i a t e  j u r i s d i c t i o n  to
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inquire  in to  the v a lid it y  o f action  o f the Agency revoking a 

c e r t if ic a te  o f approval s h a ll be commenced w ith in  t h ir t y  days 

a fte r  service o f notice o f the revocation on the holder o f the 

cert: f ix a te .

A rtic le  3. Repaired or Altered 
Dams and Reservoirs

1156. Immediately upon completion o f the re p a ir or 

a lte ra tio n  o f any dam or re se rvo ir, the owner s h a ll give notice 

o f completion to the Agency and as soon th e re a fte r as possible 

s h a ll f i l e  w ith the Agency a c e r t if ic a te  signed by the responsible 

engineer supervising the work fo r  the owner th a t the repairs or 

a lte ra tio n s  were completed in  accordance w ith the approved plans 

and sp e c ific a tio n s , accompanied by supplementary drawings or 

descriptive  matter showing or describing the dam or reservo ir 

as a c tu a lly  repaired or a ltered  together w ith such maps, data, 

records, and inform ation p e rta in in g  to  the dam or re servo ir as 

repaired or a ltered  as the Agency requires.

11.57. A c e r t if ic a te  o f approval s h a ll be issued by the 

Agency upon a fin d in g  by the Agency th a t the dam and reservoir 

are safe to  impound water w ith in  the lim ita t io n s  prescribed in  

the c e r t if ic a te . Pending issuance o f a new c e r t if ic a te  o f 

approval, the owner o f the dam or re se rvo ir s h a ll not, through 

action or in a c tio n , cause the dam or re se rvo ir to impound water 

beyond the lim ita t io n s  prescribed in  the e x is tin g  c e r t if ic a te .

115$. The c e r tif ic a te  o f approval s h a ll supersede any 

previous c e r t if ic a te  of approval issued fo r  the dam or re servo ir 

so repaired or a lte re d .



A r t i c l e  A. R e m o v a l  o f  D a m s  a n d  R e s e r v o i r s

1159. U p o n  c o m p l e t i o n  o f  t h e  r e m o v a l  o f  a d a m  o r  

c o m p l e t e  d r a w d o w n  o f  a r e s e r v o i r  s u c h  e v i d e n c e  as  to  t h e  m a n n e r  

i n  w h i c h  t h e  w o r k  w a s  p e r f o r m e d  a n d  a s  t o  t h e  c o n d i t i o n s  o b t a i n­

in g  a f t e r  t h e  r e m o v a l  as the A g e n c y  r e q u i r e s  s h a l l  b e  f i l e d  w i t h  

t h e  A g e n c y .

1160. T h i s  e v i d e n c e  s h a l l  s h o w  t h a t  a s u f f i c i e n t  

p o r t i o n  o f  the d a m  h a s  b e e n  r e m o v e d  t o  p e r m i t  t h e  s a f e  p a s s a g e  

o f  f l o o d s  d o w n  the w a t e r c o u r s e  a c r o s s  w h i c h  t h e  d a m  w a s  loc a t e d ,  

w i t h i n  f l o o d i n g  c r i t e r i a  r e q u i r e d  b y  t h e  A g e ncy, a n d  t h a t  a d e q u a t e  

p r o v i s i o n  h a s  b e e n  m a d e  b y  the o w n e r  t o  p r e v e n t  d a m a g e  d o w n s t r e a m  

f r o m  t h e  r e m a i n i n g  p o r t i o n  of  t h e  d a m  b y  s u b s e q u e n t  f l o o d i n g  o f  

d o w n s t r e a m  a r e a s  u n d e r  s u c h  c r i t e r i a .

1161. B e f o r e  f i n a l  a p p r o v a l  o f  t h e  r e m o v a l  of  a d u m  

o r  r e s e r v o i r  is issued, t h e  A g e n c y  s h a l l  i n s p e c t  the s i t e  o f  t h e  

w o r k  a n d  d e t e r m i n e  t h a t  a l l  d a n g e r  t o  l i f e  a n d  p r o p e r t y  a s  a 

r e s u l t  t h e r e o f  h a s  b e e n  e l i m i n a t e d .

A r t i c l e  5. C o m p l a i n t s  a s  t o  
U n s a f e  C o n d i t i o n s

1162. U p o n  r e c e i p t  o f  a w r i t t e n  c o m p l a i n t  a l l e g i n g  

th a t  the p e r s o n  o r  p r o p e r t y  o f  t h e  c o m p l a i n a n t  is e n d a n g e r e d  b y  

t h e  c o n s t r u c t i o n ,  e n l a r g e m e n t ,  r e p a i r s ,  a l t e r a t i o n s ,  m a i n t e n a n c e ,  

o r  o p e r a t i o n  of  a n y  d a m  o r  r e s e r v o i r  t h e  A g e n c y  s h a l l  c a u s e  a n  

i n s p e c t i o n  to be m a d e  u n l e s s  t h e  data, r e c o r d s ,  a n d  i n s p e c t i o n  

r e p o r t s  on f i l e  w i t h  it a r e  f o u n d  a d e q u a t e  t o  m a k e  a d e t e r m i n a­

ti o n  w h e t h e r  the c o m p l a i n t  is valid.

1163. I f  the Agency authorizes an inspection the 

complainant s h a ll deposit w ith  the Agency a sum estimated by i t
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to be s u ff ic ie n t  to cover costs o f the inspection. The Agency 

may u t i l iz e  independent consultants o f i t s  se lec tion  to make the 

inspection and a report to the Agency.

1164. I f  i t  is  found that an unsafe condition e x is ts , 

the Agency s h a ll n o t ify  the owner to take such action as is  

necessary to render or cause the condition to be rendered safe, 

inc luding  breaching or removal o f any dam found beyond re p a ir, 

and any money deposited to secure an inspection s h a ll be returned.

116 5 . I f ,  a fte r  an inspection is  made on account o f 

a complaint, the complaint is  found by the Agency to  have been 

w ithout m e rit, the cost th e refo r s h a ll be payable in to  the 

Special Fund in  State Treasury from the money deposited, w ith 

any excess returned to the complainant. The complainant w i l l

be provided w ith  a copy o f the o f f ic i a l  report of the inspection.

A rtic le  6. Inspection During 
Progress o f Work

1166. During the construction, enlargement, re p a ir, 

a lte ra tio n , or removal o f any dam or re servo ir the Agency s h a ll 

make e ith e r w ith i t s  own engineers or by consulting engineers 

or engineering organizations, periodic inspections at State 

expense fo r  the purpose o f ascertaining compliance w ith the 

approved plans and sp e c ific a tio n s . The Agency s h a ll require the 

owner to perform at h is  expense such work or te s ts  as necessary, 

provide adequate supervision during construction by a c i v i l  

engineer registered or licensed by the laws o f th is  State, and 

to disclose inform ation s u ff ic ie n t  to enable the Agency to 

determine th a t conformity w ith the approved plans and s p e c if i­

cations is  being secured.
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1167. If> a f t e r  a n y  i n s p e c t i o n s ,  i n v e s t i g a t i o n s ,  or  

e x a m i n a t i o n s ,  o r  at a n y  t i m e  as  t h e  w o r k  p r o g r e s s e s ,  o r  at a n y  

t i m e  p r i o r  t o  i s s u a n c e  o f  a c e r t i f i c a t e  o f  a p p r c v a l  it is f o u n d  

b y  t h e  Agertcy t h a t  a m e n d m e n t s ,  m o d i f i c a t i o n s ,  o r  c h a n g e s  are 

n e c e s s a r y  t o  e n s u r e  safety, t h e  A g e n c y  m a y  o r d e r  t h e  o w n e r  to  

r e v i s e  h i s  p l a n s  a n d  s p e c i f i c a t i o n s ,  p r o v i d e d ,  h o w e v e r ,  the 

o w n e r  may, p u r s u a n t  t o  S e c t i o n  1051, r e q u e s t  a n  i n d e p e n d e n t  

c o n s u l t i n g  b o a r d  t o  r e v i e w  t h e  o r d e r  o f  t h e  A g e n c y .

116S. I f  c o n d i t i o n s  a r e  r e v e a l e d  w h i c h  w i l l  not 

p e r m i t  t h e  c o n s t r u c t i o n  o f  a safe d a m  o r  r e s e r v o i r  t h e  A g e n c y rs 

a p p r o v a l  s h a l l  be r e v o k e d .

1169. I n  t h e  e v e n t  t h a t  c o n d i t i o n s  i m p o s e d  m a y  be 

w a i v e d  o r  m a d e  l e s s  b u r d e n s o m e  in  i t s  j u d g m e n t  w i t h o u t  s a c r i­

f i c i n g  safety, the A g e n c y  m a y  a u t h o r i z e  a n  o w n e r  t o  r e v i s e  the 

p l a n s  a n d  s p e c i f i c a t i o n s  a c c o r d i n g l y .

1170. I f  a t  a n y  t i m e  d u r i n g  c o n s t r u c t i o n ,  e n l a r g e­

ment, r e p air, o r  a l t e r a t i o n s  o f  a n y  d a m  o r  r e s e r v o i r  the A g e n c y  

f i n d s  t h a t  t h e  w o r k  is n o t  b e i n g  d o n e  i n  a c c o r d a n c e  w i t h  the 

p r o v i s i o n s  o f  t h e  o r i g i n a l  a p p r o v e d  p l a n s  a n d  s p e c i f i c a t i o n s

o r  i n  a c c o r d a n c e  w i t h  t h e  a p p r o v e d  r e v i s e d  p l a n 3  a n d  s p e c i f i c a­

tions, it s h a l l  g i v e  a w r i t t e n  n o t i c e  t h e r e o f  a n d  o r d e r  c o m p l i­

anc e  b y  r e g i s t e r e d  m a i l  o r  b y  p e r s o n a l  s e r v i c e  to t h e  owner.

1171. The n o t i c e  a n d  o r d e r  s h a l l  s t a t e  the p a r t i c u l a r s  

in w h i c h  the o r i g i n a l  a p p r o v e d  p l a n s  a n d  s p e c i f i c a t i o n s  o r  t h e  

a p p r o v e d  r e v i s e d  p l a n s  a n d  s p e c i f i c a t i o n s  a r e  n o t  b e i n g  o r  h a v e  

not b e e n  c o m p l i e d  w i t h  a n d  s hall o r d e r  t h e  i m m e d i a t e  c o m p l i a n c e  

w i t h  the o r i g i n a l  a p p r o v e d  p l a n s  a n d  s p e c i f i c a t i o n s  o r  w i t h  t h e
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