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M i l i t a r y  L a n d s  to be C o n v e y e d  to the S t a t e  

C a g l e  R i v e r  F l a t s

A l l l a n d s  w i t h  the a r e a  k n o w n  as E a g l e  R i v e r  F l a t s ,  as d e ­

p i c t e d  on the a t t a c h e d  m a p  and a o p r o x i n a t e l y  d e s c r i b e d  as 

f o l l o w s :

C o m m e n c i n g  at a p o i n t  in the S2 of  S e c t i o n  2, T o w n ­

sh i p  14 N o r t h ,  R a n g e  3 W e s t ,  S e w a r d  M e r i d i a n ,  w h i c h -  

is f o r m e d  by the i n t e r s . c t i o n  of the l i n e  of  M e a n  

H i g h  W a t e r  (MHW) a n d  the n o r t h - s o u t h  1 / 4  l i n e  o f  S e c ­

ti o n  2, T o w n s h i p  14 N o r t h ,  R a n g e  3 W e s t ,  S e w a r d  M e r ­

i d i a n ;  T h e n c e  m e a n d e r i n g  in a c o u n t e r c l o c k w i s e  d i r e c ­

ti o n  a l o n g  the b a s e  of the b l u f f ,  a r o u n d  E a g l e  R i v e r  

F l a t s  to an u n n a m e d  r o a d  s o m e t i m e s  c a l l e d  R o u t e  

B r a v o ;  T h e n c e  n o r t h e r l y  a l o n g  the  e a s t  s i d e  o f  the 

u n n a m e d  r o ad , l e a v i n g  s a i d  r o a d w a y  at the  p o i n t  of 

c u r v a t u r e  of the r o a d  to the w e s t ,  in a n o r t h e r l y  d i ­

r e c t i o n  to th e i n t e r s e c t i o n  of a line  2 0 0  f e e t  f r o m  

a n d  p a r a l l e l i n g  the left b a n k  of E a g l e  R i v e r  w h i c h  is 

e s t a b l i s h e d  e l s e w h e r e  in this a g r e e m e n t ;  T h e n c e  

n o r t h w e s t e r l y  to the u n n a m e d  r o a d ;  T h e n c e  n o r t h w e s t ­

e r l y  a l o n g  the w e s t  s i d e  of sa i d ro ad  a n d  a b r i d g e  to 

the S 1 / 1 6 t’n c o r n e r  c o m m o n  to S e c t i o n s  7 a n d  0 o f  

T o w n s h i p  14 N o r t h ,  R a n g e  2 W e s t ,  S e w a r d  M e r i d i a n ;  

T h e n c e  n o r t h w e s t e r l y ,  n o r t h e r l y ,  w e s t e r l y ,  a n d  n o r t h ­

w e s t e r l y  a l o n g  the b a s e  of the b l u f f  to the p o i n t  of 

i n t e r s e c t i o n  of  the l i n e  of M e a n  H i g h  W a t e r  (MHW) of  

K n i k  Arm, s a i d  p o i n t  b e ' l o c a t e d  w i t h i n  the N W 4 N W 4  

o f  S e c t i o n  6, T o w n s h i p  14 N o r t h ,  R a n g e  ? ’.vest, S e w a r d  

M e r i d i a n ;  T h e n c e  s o u t h  and s o u t h w e s t e r l y  a l o n g  the
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.line of M e a n  H i g h  W a t e r  (M HW), c r o s s i n g  the m o u t h  of 

E a g l e  Riv er , and5, c o n t i n u i n g  to m e a n d e r  a l o n g  the l i n e  

of M e a n  H i g h  W a t e r  (MHW) r e t u r n i n g  to the p o i n t  of 

b e g i n n i n g .  S u b j e c t  to the r i g h t  of t h e  S t a t e ,  the 

M u n i c i p a l i t y  and E k l u t n a  to use and a l l o w  o t h e r s  to 

u s e  the road,

E a g l e  R i v e r  C o r r i d o r

A l l  l a n d s  l y i n g  w i t h i n  a c o r r i d o r  b o u n d  by  m e a n d e r  l i n e s  

l o c a t e d  200 feet  i n l a n d  and u p l a n d  of the l i n e s  of O r d i ­

n a r y  H i g h  W a t e r  (OHW) of  b o t h  the l e f t  a n d  r i g h t  b a n k s  of 

E a g l e  R i v e r ,  i n c l u d i n g  the l a n d s  l o c a t e d  b e t w e e n  the o r d i ­

n a r y  h i g h  v/ater m a r k s  on e a c h  bank, S a i d  c o r r i d o r  b e i n g  

l o c a t e d  w i t h i n :

T o w n s h i p  14 N o r t h ,  R a n g e  2 W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n  9: S2

S e c t i o n  10 

S e c t i o n  11 

S e c t i o n  16 

S e c t i o n  17

S 2 N 2 , N 2 S 2  

W2 

NW4 

N2

N O T E :  In a l l  l e g a l  d e s c r i p t i o n s  in t h e s e  E x h i b i t s  the use of

the n u m b e r  2 or 4 in an a l i q u o t  p a r t  d e s c r i p t i o n  r e f e r s  to the 

f r a c t i o n s  1 /2  a n d  1/4, r e s p e c t i v e l y .

M o u n t a i n  and  M o o s e  R a n g e

T o w n s h i p  14 N o r t h ,  R a n g e  1 W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n  31: M 2 S W 4

T o w n s h i p  14 N o r t h ,  R a n g e  2 W e s t ,  S e w a r d  M e r i d i a n

S e c t i o n  22: P o r t i o n  l y i n g  e a s t  a n d  s o u t h  of the

N e w  G l e n n  H i g h w a y  r i g h t  o f  w a y
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S e c t i o n  23

S e c t i o n  25 

S e c t i o n  26 

S e c t i o n  27 

S e c t i o n  33

P o r t i o n  of the SV?4 l y i n g  e a s t  and 

sojr.r. of  t h e  N e w  G l e n n  H i g h w a y  r i g h t  

o f w a y  

S 2 , 32 NE4 

S 2 , ::v:4

r n
—j —

P o r t i o n  l y i n g  e a s t  and s o u t h  of the 

N e w  G l e n n  H i g h w a y  r i g h t  of w a y  

All 

A l l

All

S e c t i o n  34 

S e c t i o n  35 

S e c t i o n  36

G o o se D a y  M i l i t a r y  W i t h d r a w a l  (not d e p i c t e d  o n  E x h i b i t  A n a p s )  

All l a n d s  w i t h d r a w n  by P u b l i c  La nd  O r d e r s  29 93, 1 3 4 5 ,  1 1 0 2 ,  or 

1 5 2 3  w i t h i n  S e c t i o n s  6, 7, 16 a n d / o r  17 of  T o w n s h i p  15

N o r t h ,  R a n g e  3 W e s t ,  S e w a r d  M e r i d i a n .

r s i t  3



M A N A G E M E N T  A G R E E M E N T  A N D  
R E C O N V E Y A N C E  L A ND S :  E K L U T N A  TO S T A T E

A l l  U n c o n v e y e d  ( 0 3 / 1 5 / 3 ? )  E k l u t n a  
S e l e c t i o n s  w i t h i n :

S e q u e n c e  of 
R e c o n v e y a n c e S e c t i o n  Towns'nio R a n g e

A p p r o x  im ate 
A c r e s

2
3
4
5
6
7a 
7 b 
3 

5 
10 
11 
12
13
14

15
16
17
18
19
20 
21 
22
23
24
25
26
27
28
29
30
31
32

33
34
35
36
37
38

39
40
41
42
4 3a 
4 3b

44
45
46
47
48 
49a 
4 9 b  
49c 
50

19
2S
21
18
16
17

0
7 

12

5
6 
1

36
31 
30 

19 
25 
2S
23
24
13
14 
22
15
16 
10 
.17
9
8 
7 
5

12

1

11
nc

10
1
9
4
5
6

32
29
30 
27
24
19
17
18 
13 
32
20 
17
25

14 N  
14 N 
14N 

14 N 
1 4 N  
14 N 
1 4 N  
14 N  
1 4 N
14 N 

1 4 N  
14N 
15N 
15N 
15N 

1 5 N  
15N

15 N 
15 N 
15N 
15N 
15N  
1 5 N  
15N 
15 Ji 
15M  
15N 

15N  
15N 
15 M 
15N 
15N 
15N 

15N 
1 5 N 
15N 
15N 
15N 
15N 

15M 
15N 
15 N 
15N 
15 M 
15N 
15N 
15N 

15 M 
15N 
15N 
15 N 

16N  
16 N 
15N

3E
3E
3E

3E
3E
3E
3E
3E
2E
3E
3E
2E
2E
3E
3E

3E
2E
2E
2E
2E
2E
2E
2E
2E
2E
2E
2E
2E
2E
2E
2E
IE
IE
IE
IE
IE
IE
IE
IE
IE
IE
IE
IE
IE
1W
1W
IE

IE
IE
1W
IN
2E
2E
3E

6 2 5 . 0 4
640
640
6 2 3 . 2 8  

6 40 
640 
540
6 2 1 . 5 2
640
640
5 3 9 . 7 6
480
145
49 8
596
615

79 
55

140 
165 

40 
170 
60 

210 
165 
85 
40 

2 3 9 . 2 4  

381. 36
80 

637 
640 
435 
640 

640 
640 
640 
640 
640 
640
6 0 9 . 9 4
640
640
6 1 6 . 3 0
6 4 0 . 8
640
3 9 3 . 8 4  
640
4 6 4 . 0 7
3 0 0 . 3 3
160
480
320
640
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*

51 24 15N  3E , 640
52 13 1 5 M  3E 640
53 12 15 N  3E 640
54 1 1 5 N  3E . 640

S u b t o t a l :  2 7 , 0 7 0 . 4 8 +

55 ( n o r t h e a s t  of 2 16 M 3E 300
56 r i g h t  b a n k  of 1 16 M 3E 510
57 K n i k  Ri v er ) 12 16.1 3E 9 5 . 1 0

S u b t o t a l :  1 , 0 0 5 . 1

T O T A L  2 3 , 0 7 5 . 5 8 +
| 1
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L a n d s  S t a t e  R e c e i v e s  a nd  E k l u t n a  R e l i n q u i s h e s

T o w n s h i p  17 N o r t h ,  R a n g e  3 East, S e w a r d  M e r i d i a n

♦ N O T E :

S e c t i o n 15: All

S e c t i o n 16: L o t 1#

S e c t i o n 17: S2 of

S e c t  ion 19: S2SV74,

S ec tion 20: Lo t I#

S e c t i o n 21: L o t If

S e c t i o n 22: All

S e c t  ion 23: A l l

S e c t i o n 25: A l l

S e c t i o n 26: L o t 1

S e c t i o n 27; Lot 1

S e c t i o n 28: L o t 1,

S e c t i o n 29: Lot 1,

S e c t i o n 30: N174NV74

S e c t i o n 31: Lot 2*

L o t 1

S e c t i o n 32: Lo t If

S e c t i o n 33: Lo t 1,

S e c t i o n 34: Lot If

S e c t  ion 35: L o t ]

S e c t i o n 36: Al l

: Se e S e c t i o n I V  of

Lo t  1, L o t  2, L o t  3, L o t  4 

L o t  1, L o t  2, Lo t  3, L o t  4

Lo t 1 an d  Lot 2 e x c l u d i n g  U S S  3 1 9 9  

L o t  1, L o t  2, Lot  3 

L o t  1, L o t  2

NW4NV74, E 2 N W 4  , N E 4 S W 4 , W 2 N E 4 , N 2 S E 4  

Lot  2* an d  S2, E 2 N E 4 , S W 4 N E 4 ,  S E 4 M W 4  of

ot  2, Lot  3*

Lot  1, L o t  2, Lot 2*, e x c l u d i n g  U S S  3 1 9 9  

L o t  ] e x c l u d i n g  U S S 31 99

E X H I B I T  D 

P a g e  1 of j



M e n t a l  H e a l t  

Tov.’ns h  ip 14

h L a n d  

N o r t h ,

s - L a n d s  3 r a t e  W i l l  R e c e i v e  

R a n g e  1 W e s t ,  S e w a r d  M e r i d i a n

S e c t i o n 5: Lo t 1, L o t  2, Lot 3, S 2 N E 4 ,  5 E 4 N W 4 , S E 4 S W 4 ,  

S 2 S W 4 S E 4 , S E 4 S E 4 , N E 4 S E 4 ,  N 2 M N 4 S E 4

T o w n s h i p  16 N o r t h , R a n g e  1 W e s t ,  S e w a r d  M e r i d i a n

Se c  t ion Is L o t  1, L o t  2, L o t  3, E 2 , S 2 S W 4 , S W 4 S W 4

S e c  tio n 2: Lot  5, L o t  5, L o t  7, L o t  3

S e c t i o n 3: Lo t  5
\

S e c  tio n 9: All, if a n y

S e c t i o n 10: L o t  1, L o t ,  2, L o t  3, L o t  4, L o t  5, 

L o t  6, S E 4 N E 4 ,  N W 4 S S 4

S e c t i o n 11: L o t  1, L o t  2, L o t  3, L o t  4, N V M  , NV M M E  4

S e c t i o n 12: Lo t 1, Lo t 2 , Lo t 3 , Lo t 4

S e c t  ion 36: L o t  2, L o t  3, S E 4 S W 4 ,  S W 4 S E 4 , E 2 S E 4

T o w n s h i p  15 No r  t h , R a n g e  2 E a s t ,  S e w a r d  M e r i d i a n

S e c t i o n 4: All

S e c t i o n 6: Lot  1, L o t  2, Lo t 3, L o t  4, S E 4 N E 4 ,  

N E 4 N E 4 S E 4 ,  W 2 N W 4 N E 4 S E 4 , and o t h e r  

s t a t e  s e l e c t e d  an d a v a i l a b l e  l a n d s

S e c t  ion 7: P o r t i o n  o f  L o t  1 e x c l u d i n g  S E I N E 4 a n d  

11E4SE4

S e c t i o n 9: N 2 N E 4  o f  L o t  1

S e c t i o n 10: N2  , SE4 , M E 4 S '74 of  L o t  1

S e c t i o n 11: All

S e c t i o n 13: M2, 3 E 4 , 2 2 S W 4 ,  M W 4 S W 4

S e c t  ion 14: E2N E4,  M V M N E 4 , M 2 N W 4  o f  L o t  1

S e c t i o n 15: M E 4 M E 4 of  L e t  1

S e c t i o n ■16: SV74, S 2 S E 4 , M W 4 S E 4 ,  S W 4 M W 4  of L o t  1

S e c t i o n 17: M W 4 N E 4 , S 2 N E 4 , 3 E 4 , W2

S e c t  ion 13: Al l

EXIilSIT E .
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S e c t i o n  22: 

S e c t i o n  23: 

S e c t i o n  24: 

S e c t i o n  26: 

S e c t i o n  35: 

S e c t i o n  36: 

T o w n s h i p  16 N o r t h ,  

S e c t i o n  2: 

S e c t i o n  3:

S e c t i o n  4: 

S e c t i o n  5: 

S e c t i o n  6: 

S e c t i o n  7.

S e c t i o n  8: 

S e c t i o n  9: 

S e c t i o n  10:

S e c t i o n  15:

S e c t i o n  21: 

S e c t i o n  22: 

S e c t i o n  23: 

S e c t i o n  24:

S 2 , NK4, 3 2 N E4  of  Lo t 2 

W 2 S”4 , SI43V74 of L o t  3 

NE4, N 2 S Z 4 ,  S E 4 S E 4  of L o t  1 

U2, SE4, 5 W 4 N E 4  o f  Lot  2 

All

W 2 S W 4  of  L o t  2 

R a n g e  1 E as t,  S e w a r d  M e r i d i a n  

P o r t i o n  l y i n g  w e s t  of the r a i l r o a d  

Lo t  1, e x c l u d i n g  p o r t i o n s  l y i n g  e a s t  o f  

the A l a s k a  R a i l r o a d  c e n t e r l i n e ,  L o t  2, L o t  

3, L o t  4, Lo t 5, L o t  6, NW4 , NV74NE4

L o t  1, L o t  2, E2, N E 4 H W 4 ,  S 2 M W 4 , S W 4

Lo t  1, N W 4 N E 4 ,  S 2 N E 4 , S E 4 , W2 

L o t  1, L o t  2, L o t  3, L o t  4, E 2 W 2,  VJ2

L o t  1, L o t  2, Lo t 3, Lot  4, N 2 N E 4 , N E 4 N W 4 ,

L o t  1 of isl an d an d  al l  o t h e r  i s l a n d s ,  if 

a n y

L o t  1, L o t  2, Lo t 3, L o t  4 a n d  a ll  o t h e r  

i s l a n d s ,  if any

L o t  1, L o t  2, L o t  3, L o t  4 a nd  a l l  i s l a n d s ,  

if any

L o t  1, L o t  2, L o t  3, L o t  4, L o t  6, a n d  a l l

o t h e r  i s l a n d s ,  if any, e x c l u d i n g  p o r t i o n  of

l a n d s  l y i n g  e a s t  of r a i l r o a d  (if an> i

T h a t  p o r t i o n  of L o t  6 l y i n g  w e s t  of the

c e n t e r l i n e  of the A l a s k a  R a i l r o a d

S 2 S F 4 , S E 4 S W 4

S 2 S 2

S 2 S 2

S 2 S 2

E X H I B I T  E .
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S e c t i o n  25 

S e c t i o n  25 

S e c t i o n  27

rtii

S e c t i o n  31: 

S e c t i o n  32: 

S e c t i o n  33: 

S e c t i o n  35:

Al l e x c l u d i n g  P a t e n t  No. 5 3 - 7 5 - 0 0 2 4  

T h a t  p o r t i o n  l y i n g  N o r t h  and E a s t  of an d 

i n c l u d i n g ,  the E k l u t n a  L a k e  R o a d  r i g h t - o £  

v;ay, e x c l u d i n g  P u b l i c  L a n d  O r d e r  278 7 a n d  

P a t e n t  No. 5 0 - 7 4 - 0 0 2 3  

All

S 2 , SVJ4NW4 

S 2 S 2

T h a t  p o r t i o n  l y i n g  N o r t h  a n d  E a s t  of a n d  

i n c l u d i n g ,  the E k l u a n t  L a k e  R o a d  r i g h t - o £  

w a y ,  e x c l u d i n g  P a t e n t  No s.  5 0 - 7 5 - 0 0 2 5  a n d  

5 0 - 7 6 - 0 1 3 9

S e c t i o n  

T o w n s h i p  1G N

36: 

o r  t h ,

All

R a n g e 2 E a s t ,  S e w a r d  M e r i d i a n

S e c t  ion 1: Lot 5

S e c  tion 2: L o t  10 a n d  Lo t  9 w e s t  of the O.ld G l e n n  

H i g h w a y  B r i d g e ,  e x c l u d i n g  U S S  2 4 9 1

Sec ti on 3: Lot 9

S e c t ion 4: Lot 1

S e c t i o n 7: Lot 6

S e c t i o n 8: Lot 3, L o t  9

S e c  ti on 9: Lot 5 o f U S S  3568, Lot 5

S e c t i o n 10: Lo t 3

S e c t i o n 11: Lot 1

S e c t i o n 12: All

S e c t i o n 16: Lot I

S e c t i o n 17: L o t 1

S e c  tion 19: 52

S e c t i o n 20: ME  4

E X H I B I T  E
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M e n t a l  H e a l t h  L a n d s  - L a n d s  E ’-'.lutna W i l l  R e c e i v e

S e c t i o n  11: 

T o w n s h i p  16 N o r t h ,

Lot 15, Lot  16, Lot 17 

R a n g e  1 W e s t ,  S e w a r d  M e r i d i a n

S e c t i o n 22: Lot  1

S e c t i o n 25: SW4

S e c t i o n 26: All, e x c l u d i n g  P u b l i c  L a n d  O r d e r  2 6 7 2  an d 

P u b l i c  L a n d  O r d e r  755

S e c tion 27: L o t  1, L o t  2, L o t 3, L o t  4, S E 4 N E 4 ,  

SE4, E 2 S W 4 , SVJ4SW4

Se c tion 28: Lot  1, L o t  2, Lo t  3, S E 4 S E 4

S e c t i o n 32: L o t  1, L o t  2, L o t  3, Lo t 5

S e c t i o n 33: L o t  1, Lo t 2, L o t  3, Lo t 4, E2, S E 4 S W 4 ,  

F 2 N W 4 , S W 4 N W 4

Sec tion 34. All

S e c t i o n 36: NE4,  E2NV/4, M E 4 S W 4 ,  N W 4 S E 4

T o w n s h i p  16 Nor t h , R a n g e  1 East, S e w a r d  M e r i d i a n

S e c t i o n 1: All

S e c t i o n 2: All e x c l u d i n g  that p o r t i o n  (if ary) l y i n g  

w e s t  of the c e n t e r l i n e  o f  the r a i l r o a d

S e c t i o n 3; T h a t  p o r t i o n  l y i n g  e a s t  of the c e n t e r l i n e  

o f  the r a i l r o a d

S e c t i o n 10: T h a t  p o r t i o n  (if any) l y i n g  e a s t  of the 

c e n t e r l i n e  of the r a i l r o a d

S e c t i o n 11: Al l e x c l u d i n g  that p o r t i o n  (if a n y ) l y i n g  

w e s t  of the c e n t e r l i n e  o f  the r a i l r o a d

Se c  tion 12: All

S e c t i o n 13: N 2 S W 4

S e c t i o n 14: Al l

E X H I B I T  F
P a g e  1 of -S



M e n t a l  H e a l t h  L a n c s  - L a n d s  E k l u t n a  W i l l  R e c e i v e  

T o w n s h i p  14 N o r t h ,  R a n g e  2 W e s t ,  S e w a r d  M e r i d i a n

S e c t i o n  11: Lo t 15, Lot  16, Lot 17

T o w n s h i p  16 N o r t h ,  R a n e e  1 V.'est, Sev/ard M e r i d i a n

S e c t i o n 22: Lot 1

S e c t i o n 25: SW4

S e c t i o n 26: All, e x c l u d i n g  P u b l i c  L a n d  O r d e r  2 6 7 2  a nd  

P u b l i c  L a n d  O r d e r  75 5

Se c tion 27: L o t 1, L o t  2, L o t  3, L o t  4, S E 4 N E 4 , 

SE 4  , E 2 S W 4  , SW4SVJ4

Sec  tion 28: Lo t 1, L o t  2, L o t 3, S E 4 S E 4

S e c t i o n 12: L o t  1, L o t  2, L o t  3, L o t  5

Se c tion 33: Lo t  1, Lo t  2, Lo c  3, L o t 4, F.2, S E 4 S W 4 , 

E 2 N W 4 , S W 4 N W 4

S e c t i o n 34: Al l

S e c t i o n 36: NE 4*  E2NVJ4 , M E 4 S W 4 , N W 4 S E 4

T o w n s h i p  16 Hor t h , R a n g e  1 East, S e w a r d  M e r i d i a n

S e c t i o n 1: All

S e c  tion 2: All e x c l u d i n g  that p o r t i o n  (if any) l y i n g  

w e s t  of the c e n t e r l i n e  of the r a i l L o a d

S e c  tion 3: T h a t  p o r t i o n  lying o a s t  of the c e n t e r l i n e  

of  the r a i l r o a d

S e c t i o n 10: T h a t  p o r t i o n  (if any) l y i n g  e a s t  of  the 

c e n t e r l i n e  of the r a i l r o a d

S e c t i o n 11: Al l e x c l u d i n g  that p o r t i o n  (if a n y ) l y i n g  

w e s t  of the c e n t e r l i n e  of t h e  r a i l r o a d

S e c  tion 12: All

S e c t i o n 13: N 2 S W 4

S e c t i o n 14: All

E X H I B I T  F
P a g e  1 of  ^



an d t h a t  p o r t i o n  J / i n g  N o r t h  of the l e f t  

b a n k  of the K n i k  R i v e r  and E a s t  of the

S e c t i o n  15: T h a t  p o r t i o n  l y i n g  s o u t h  of. the K n i k  R i v e r

c e n t er li  ne of the rai 1 roa d .

S e c t i o n 16: T h e t p o r t i o n  l y i n g s o u th of the K n i k  A r m

S e c t  ion 17: L o t 1, L o t 2

S e c t i o n 20: Lo t 1, Lot 2, N E 4 N E 4  , S 2 N E 4 , S E 4 N W 4 , S2

S e c t i o n 21: N2, N 2 S 2 , S W 4 S W 4

S e c t i o n 22: N2, N 2 S 2

S e c t i o n 23: N2, N 2 S 2

S e c t i o n 24 : N2, N 2 S 2

S e c t i o n 27: T h a t p o r t i o n  l y i n g S o u th a n d VJest of

E k l u t n a  L a k e  R o a d  r i g h t  of  w a y  e x c l u d i n g  

P a t e n t  No. 5 0 - 7 4 - 0 0 2 8  a n d  P u b l i c  L a n d  O r d e r  

2 7 3 7  as a m e n d e d  

S e c t i o n  28: All, e x c l u d i n g  P a t e n t  No . 5 0 - 7 4 - 0 0 2 8  a n d

P u b l i c  L a n d  O r d e r  278" as a m e n d e d  

S e c t i o n  29: S 2 N E 4 , N W 4 , S2

S e c t i o n  32: N E 4 , N 2 N V M ,  S E 4 N W 4

S e c t i o n  33: N2, M 2 S 2

S e c t i o n  34: All

S e c t i o n  35: T h a t  p o r t i o n  l y i n g  s o u t h  a n d  w e s t  of  the

E k l u t n a  L a k e  R o a d  r i g h t  of w a y  e x c l u d i n g  

P a t e n t  N o s .  5 0 - 7 5 - 0 0 2 5  a n d  5 0 - 7 6 - 0 1 3 9  

T o w n s h i p  16 N o r t h ,  R a n g e  2 Ea st,  S e w a r d  M e r i d i a n

S e c t  ion 1: Al l is l a n d s , if a n y

S e c  tion 4: All t o u t h  of r i g h t  b a n k

S e c t i o n 5: A l l

S e c t i o n 6: All

S e c t i o n 7: Al l e x c l u d  ing L o t  6

E X H I B I T  F 
P a g e  2 of
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ADDENDUM

I hereby approve the March 15, 1982, Agreement between the 

State of Alaska, the Municipality of Anchorage and Eklutna, 

Inc. pursuant to the provisions of Section 1425 of the Alaska 

National Interest Lands Conservation Act, 94 Stat. 2571.





Alaska State Legislature
Senate Special Committee on Alaska Fisheries

JAN 1 q  <063 P(>u d > v
State Capitol 

Juneau, Alaska 99811

465-4916 
465-4917

Hob Mulcahy

Jan. 16, 1983 

M E M O R A N D U M

TO: The Sen a t e  Re s o u r c e s  C o m m i t t ee

FROM: The S en a t e  Special C o m m i t t e e  on A l a s k a  Fis h e ri e s

F o l l o w i n g  the 1982 Inte r im  Sess i o n  p r o j e c t  of chis c o m mi t t e e ,  and fro m  

i n f o r m a t i o n  g a t h e r e d  through a series of s tate w i d e  pu b l i c  hea r i n g s ,  the 

f o l l o w i n g  r e c o m m e n d a t i o n s  are mad e  fo r  the T h i r t e e n t h  A l a s k a  L e g i s l a t i v e  

Session:

Official Business

Dick Kliason, Chairman 
Nels Anderson

1. T h a t  h e a ri n g s  be held by the Res o u r c e s C o m m i t t e e  to 

d e t e r m i n e  the f e a s i b i l i t y  of ret u r n i n g the D i v i s i o n  of Fish and W i l d l i f e  

P r o t e c t i o n  to the D e p a r t m e n t  of Fish and Game.

2. T h a t  h e a rings be held by the R e s o ur c e s  C o m m i t t e e o n  the 

f e a s i b i l i t y  of ha v i n g full time m e m b e r s h i p  on the Board of  Fish.

3. That  long ter m  low interest loans for seaf o o d p r o c e s s o r s  

are in the best i n t e re s t  o f  the fish i n g industry.
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A laska  £s>tate le g is la tu re
B E T T Y E  F A H R E N K A M P .  C h a i rm a n
R O B E R T  H. Z I E G L E R ,  S R .  V i c o  C h a i rm a n
D IC K  E L IA S O N
P A U L  F I S C H E R
V IC  F I S C H E R
B O B  M U LC A H Y
A R L IS S  S T I J R G U L E W S K I

PO U C H  V 
STATE  C A P IT A L  

J U N E A U .  A L A S K A  99811 
(907) 465-3834 
(907) 465-3835

Senate
Committee on Resources

]J:

FIm

k l :

S e n a t o r  .luluaiiy, C h a i r m a n  

R e s o u r c e s  S u bc o n m i  :teo on Fisher'<2s

Senat or Fahren k a m p , CliairmaK/'' 

S e n a t e  R e s o u r c es  C o m m i t t e e / - '

S:i J7'J, -,U 301

The fulluv/1119 nil]j have but. v u f e r r o u  to th-• R e s o u r c e s  Comm i t t e e.  I um 

. jcigr.ina uiic-n; fin tiie Subco1 mi I tee ori fisheri* ' fo r  c o n s i d e r a t i o n  l>v clio 

Stibcnrurn'i U e e .

j/.' - A n  A l l  fcsuo'l Si.iiitio . fisheries b u si n e s s  to. credit.

SB -391 - An Ac t  r e l a t i n g  to fccr. rev, salts o f ,  .•(ltd c o l l e c t i o n  

o f  fees for sport fisniuij • utl h u n t i n g  l i c e n se s  ari 

coi ■ r c i a 1 fishinn c. owmembL r licenses.

S e n a t e  R e s o u r c e s  Commi tteeeiiiumbors



Vi/

T O: S e n a t o r  M u l c a h y ,  C h a i r m a n
R e s o u r c e s  S u b c o m m i t t e e  o n  F i s h e r i e s

2 ,
F R O M :  S e n a t o r  F a h r e n k a m p ,  C h a i r m a n  < ,,

R e n a t e  R e s o u r c e s  C o m m i t t e e  / ' ' • v7
R E :  SB 1 3 6

D A T E :  F e b r u a r y  2 2 ,  1 9 8 3 if

( A- . u  " /<
T h e  f o l l o w i n g  b i l l  h a s  b e e n  r e f e r r e d  to t h e  R s s o u r c o s  

C o m m i t t e e .  I a m  a s s i g n i n g  it to t h e  H u b c o m m i t t a c  o n  

F i s h e r i e s  f o r  c o n s i d e r a t i o n  b y  t h e  S u b c o m m i t t e e .

, i ■ (, > n  ■■ 1 ’
S B  1 3 6  A n  A c t  r e l a t i n g  to t h e  o p e r a t i o n  

of  s t a t i o n a r y  f i s h i n g  R e a r .



Official Business

T O :

RE;

Alaska State Legislature
Senate

Resources Committee

S e n a t o r  M u l c a h y ,  C h a i r m a n  

F i s h e r i e s  S u b c o m m i t t e e

F R O M :  S e n a t o r  F a h r e n k a m p ,  C h a i r m  

S e n a t e  R e s o u r c e s  C o m m i t t e d

R e f e r r a l  o f  F i s h e r i e s  B i l l s

D A T E :  J a n u a r y  2 8 ,  1 9 8 3

Pouch V 
State Capitol 

Juneau, Alaska 99811

A t t a c h e d  a r e  c o p i e s  o f  t h e  f o l l o w i n g  b i l l s  d e a l i n g  w i t n  f i s h e r i e s  

i s s u e s  w h i c h  h a v e  b e e n  r e f e r r e d  t o  t h e  R e s o u r c e s  C o m m i t t e e :

1)

2 )

3)

A)

5)

6)

7)

8)

S B  2 " A n  A c t  p r o v i d i n g  f o r  a l i c e n s e  e x e m p t i o n  f o r  c o m m e r c i a l

f i s h i n g  v e s s e l s  2 4  f e e t  o r  l e s s . "  F e r g u s o n

S B  1 2  " A n  A c t  r e l a t i n g  t o  t h e  m a x i m u m  l e n g t h  o f  s a l m o n  s e i n e

v e s s e l s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

Z i e g l e r

S B  3 9  " A n  A c t  a u t h o r i z i n g  t h e  B o a r d  o f  F i s h e r i e s  t o  e s t a b l i s h  

a p e r s o n a l  u s e  f i s h e r y . "  V. F i s c h e r

S B  5 2  " A n  A c t  r e l a t i n g  to t h e  l i c e n s i n g  o f  c o m m e r c i a l  f i s h i n g ;  

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "  M u l c a h y

S B  7 3  " A n  A c t  r e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  l o a n s . "
R u l e s / G o v e r n o r

S J R  7 " O p p o s i n g  t h e  i m p o s i t i o n  o f  a h a l i b u t  m o r a t o r i u m  a n d  

t h e  e s t a b l i s h m e n t  o f  a s h a r e s  s y s t e m  f o r  h a l i b u t  i n  

A l a s k a . "  M u l c a h y

S J R  8 " R e l a t i n g  t o  C a n a d i a n  r e q u i r e m e n t s  f o r  A l a s k a  c o m m e r c i a l  

f i s h i n g  v e s s e l s  i n  C a n a d i a n  w a t e r s . "  Z i e g l e r ,

E l i a s o n ,

R a y

S J R  10 " R e q u e s t i n g  r e j e c t i o n  a n d  r e n e g o t i a t i o n  o f  t h e  p r o p o s e d  

U n i t e d  S t a t e s - C a n a d a  s a l m o n  i n t e r c e p t i o n  t r e a t y . "

E l i a s o n ,

4 $  M l  ' I 6 ^ / j C U u v s -  o f  -f a U  p T C  fS  & <5\r$ . \OucV-\J SB r -  - R a y g

A ' X f C  l cI O S  G - GvVi; i«x\QLa*/
V  I a m  a s s i g n i n g  t h e  a b o v e  b i l l s '  a n d  r e s o l u t i o n s  t o  t h e  F i s h e r i e s  W  

S u b c o m m i t t e e  f o r  c o n s i d e r a t i o n  b y  t h e  S u b c o m m i t t e e .

c c.: S e n a t e  R e s o u r c e s  C o m m i t t e e  M e m b e r s
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a uI ’io11 1 ujw f'gliei •'. "

S). 1' . A n  V: t m i n i  i u ■; to  r l o w  n t  I l a n  p r  o c o « u o  r 6.

" / u l u  t .1 il ;• I.' b ft o r  m i  r a nr. f n m i c n  f i n  !i J. uj, veiise'tu <
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B E T T Y E  F A H R E N K A M k .  C h a i rm a n
R O B E R T  H. Z I E G L E R .  S R . ,  v . i e  C h a i rm a n
D IC K  E L IA S O N
P A U L  F I S C H E R
V IC  F I S C H E R
B O B  M U L C A H Y
A R L I S S  S T U R G U L E W S K I
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S e n a t e

Committee on Resources

POUCH  V 
STATE  C A P IT A L  

J U N E A U .  A L A S K A  99811 
(907) 465-3834 
(907) 465-3835

MINUTES

January 27, 1984 House Resources
3:04 pm Room 118, Capitol

MEMBERS PRESENT

.Senator Fahrenkamp, Chairman 
Senator Ziegler, Vice Chair 
Senator Eliason 
Senator P. Fischer 
Senator Mulcahy 
Senator S^urgulewski

Rep. Ringstad, Co-Chair 
Rep. Shultz, Co-Chair 
Rep. Go11 
Rep. Larson 
Rep. Liska

CALENDAR

Briefing by the Alaska Board of Forestry. JOINT MEETING WITH 
HOUSE RESOURCES COMMITTEE.

Mike Barton, Alaska Board of Forestry, testified that the Board 
was fulfilling the statutory requirement of reporting to the 
Legislature its recommendations on state forestry issues (AS 
41,17.047). The forest products industry is the third largest 
in the state, employs over 5,000 people and the value of its 
exports equals that of the fishing industry. He praised the 
establishing of the State Forest system, providing a stable 
land base, contributing to the development of the industry.

Bob Ellis, Alaska Board of Forestry, reported that the 
Department of Natural Resources has satisfactorily followed the 
mandate of the Forest Practices Act, embracing the concept of 
"multiple resource use".

Richard W. Groff, Alaska Board of Forestry, recommended that 
the state cover federal budget shortfalls in the "service 
forestry" program. He also spoke in support of SB 202,
establishing the Yakataga State Forest.



Samuel J. Bacino, Alaska Board of Forestry, discussed the 
Board's three resolutions. One supported the state's takeover 
of fire protection of 70 million acres in the McGrath area, 
formerly protected by BLM. Another endorsed DNR's method of 
classifying lands by the amount of fire protection needed. The 
third supported SB 202, establishing the Yakataga State Forest. 
The Board will be recommending amendments to SB 366, relating 
to fire protection.

John Sturgeon, Director, Division of Forestry, Department of 
Natural Resources, discussed the role and the future plans of 
the Alaska Board of Forestry. The Board will be eviewing 
management plans for the Haines and Tanana Valley State 
Forests, guiding the marketing of forest products, planning 
transportation systems for combined resource deve1opment, and 
reviewing taxation of forested land. He also answered
questions about the Icy Bay timber sale.

Stephen Waste, United Fishermen of Alaska, * sstified that they 
•will be making recommendations to the Board on the Haines State 
Forest management plan in the near future.

The meeting adjourned at 3:48 pm.



Official B usiness

JUaska Jitais ^ejtslahtrc 
House Resources Committee

5 n T I t W
NAME ADDRESS PHONE REPRESENTING

S Amue 1 J.
q'tscb

3 IA1- Pi’tlK't' jO L.Uihf'r, f\r>cl., (*/0'7)j76 lO'sO A/ri ' l iv t1 Ccrftr ic 1 •'c.\j  s

‘R i c h /VR'o  oJ. < ? R o F F +  2 ^  -3 3 ^ 4 . "&of\KT> o f  FbR€?.T/*.\J

l;) \ lK<Z  f t /H V f O /O P o p  M S  . T A , ) ^ & L t 1 W 5 LT& E P r$ l' ij f  OK «* s /  r  n

77 /  /  / • ’ ■.
/  V '  /

/

Oo--?<y, {  S -I
/ / 7 -  , 5 7 % . •*/ C'C'ei (*' /fy S

— \oVv\ ^5\vaC(oEo O B o k  3 l ( o ^  M A i C m 5 ' 2 . i 5 ° i

y

,3 u M . -T)/v)

r ^ l /C ( T  Co/\LC-/Kt: 7 ' /  ̂ i s  A  S A ..

U fra. 5 - u . b / f tS '^ fT lr O  / ^ > 7 ^ y vl ^ -  
a t



•5 41.17.030 P u b l ic  R e s o u r c e s § 41.17.041

be a n a tu ra l  resources land m a n a g e r  w ith  generally  accepted educa­
tional creden tia ls ,  fam il ia r  and experienced  w ith  the renew ab le  and 
nonrenew able  resources the va lues  o f  forest land and  th e  products, 
benefits, and  services obtained from them .

(c) T he com m issioner shall a d m in is te r  th is  chap te r  and  is au th o ­
rized and  encouraged  to delegate responsib i l i t ie s  for c a rry in g  out th is  
chap te r  to th e  s ta te  forester. (§ 1 ch 10S SLA 197S; am  § 42 ch 113 SLA 
1981; am  § 5 ch 91 SLA 19S3)

R e v is o r ’s  n o te s .  — In 1989, th is  section 
w as reo rg an ized  in to  p re sen t subsections 
(a)-(c) und tw o o th e r  sections. P re sen t lb) 
was fo rm erly  p a r t  o ffa l  and p re sen t (cl w as 
form erly d e s ig n a ted  (bl. F o rm er subsec­
tions (d)-(i) an d  ik l w ere ren u m b ered  as AS 
4 t.l7 .0 5 ii(o l-(g i an d  fo rm er subsection  (j ) 
was ren u m b ered  a s  A S -11.17.900(d).

E f fe c t  o f  a m e n d m e n ts .  — T he 1981 
am en d m en t su b s ti tu te d  "m ay ” fer "sh a ll"  
and "fo restry "  for " fo r.- 't. land , and  w a te r  
m an ag em en t"  in th e  f irs t sen tence  of su b ­
section tab  

T he 1988 u m o n d i. 'en t repealed  form er 
subsection  (cl o f th is  section.

O p in io n s  o f  a t t o r n e y  g e n e ra l .  -  T he 
a llocation  of re sp o n sib ility  for a d m in is tra ­
tion of th e  fo rest p rac tices  reg u la tio n s in 
coasta l m an a g em e n t consistency d e te r ­
m in a tio n s is su ffic ien tly  un c lear th’a t it

s e e m s ap p ro p ria te  for re so lu tio n  by th e  
ad o p tio n  o f reg u la tio n s  since d iffe rin g  po l­
icy co n sid era tio n s em p h asized  in  th e  
F o re s t  P rac tices  A ct, th e  C oasta l 
M a n a g em en t Act. an d  proposed p e rm it 
re fo rm  reg u la tio n s  w ill be served  to a 
g r e a te r  o r lesse r e x te n t  by assig n in g  
re sp o n s ib ility  for in te rp re tin g  and  
a p p ly in g  th e  forest p rac tices re g u la tio n s  to 
m ore  th a n  one agency and  s in ce  a p a r tic ­
u l a r  re su lt  is no t com pelled u n d e r  th e  v a r ­
io u s  pieces o f au th o riz in g  leg isla tion . 
A p ril 90. 1981, Op. A tt’y G en.

T h e  adop tion  of forest p rac tices re g u ­
la t io n s  by th e  D ep artm en t o f N a tu ra l 
R esources in 11 AAC 9.i h a s  com pletely  
p reem p ted  th e  coasta l policy council's 
re g u la tio n s , (3 AAC 80.100, in regi 'a tin g  
t im b e r  h a rv e s t and processing in  th e  
c o a s ta l  a rea . A pril 90, 19.81, Op. i t'y  Gen

S«.*c. 41.17.030. R e s p o n s ib i l i t i e s  o f  d i ’ 's io n .  (a) T he division shall  
m anage  s ta te  forests and, as d irec ted  by the  commissioner, provide 
technical advice to the division of la n d s  on sound forest practices neces­
sary to en su re  the  continuous g ro w in g  and  harves t ing  of commercial 
forest species on o th e r  s ta te  land.

(b) T he division shall regula te  o p e ra t io n s  on p rivate  forest land as 
authorized by the provisions of th is  ch a p te r  or s ta te  law.

(c) T he  division shall provide pub lic  inform ation and  ass is tance  
regard ing  forest practices and t im b e r  m an ag e m en t  generally . (§ 1 ch 
108 SLA 1978)

O p in io n s  o f  a t t o r n e y  g t r - r a l .  — T he 
D ep artm en t o f N a tu ra l Resource., u n d e r 
the  a u th o rity  o f  AS -U.17.0.'l0lj), caiin ..4 
p reem pt th e  regtil.ilu i y a u th o rity  of th e

cotnm l.v .ioner o f fi.-di and  g am e u n d e r  AS 
l(i.0„  970 over nonpoint source po llu tion  
o f  unadriiiuoii.-i .stream s caused  by logging 
u 'iv it ie s . M arch I, I9H9. Op /U t’y CJen.

S ee . 41.17.011, H o a rd  o f  f o r e s t r y ,  (n) T he  Hoard of F o res t .y  is 
established in th e  D epartm ent o f  N a tu r a l  Resources, division of 
forestry.

(b) The hoard is composed of 14 m e m b e rs  appointed by the governor 
from nom inate  ns subm itted  from th e  g roups  listed in (c) of th is  section. 
The board sha ll  elect its own p re s id in g  ofiicer.
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§ 41.17.043 A l a s k a  S t a t u t e s § 41.17.045

(c) S ea ts  on th e  boaru  shall be allocated as follows:
(1) the  s ta te  forester ex officio h a s  one seat;
(2) a nom inee of th e  reg ional forester, United S ta te s  Forest Service 

h a s  one seat;
(3) a nom inee of the  Society of A m erican  Foresters  has  one seat;
(4) nom inees  of N a tiv e  corporations owning or likely to own com­

m erc ia l t im b er  s tan d s  h av e  four sea ts ,
(5) a  nom inee of the  A la sk a  Loggers’ Association or of a t im ber 

processor doing bus iness  in A laska  h a s  one seat;
(6) a nom inee of an  A la sk a n  env ironm enta l  group has  one seat;
(7) r nom inee o f  the  A lask a  Coastal M anagem en t Council h as  one 

sea t;
(8) a nom inee of un ions  engaged  in processing forest products h as  

one seat;
(9) a nom inee of the  U nited  F ishe rm en  of A laska h as  one seat;
(10) a  nom inee of the A lask a  M iners’ Association lias one seat; and
(11) a m em b er  from th e  public at large  has  <ne seat.
(d) E ach  group en ti t led  to m ak e  nom inations u n d e r  (c) of th is  section 

sh a l l  su b m it  th ree  n am es  to th e  governor for the vacancy on the  board 
it is entit led to m ake  no m in a tio n s  for.

(e) M em bers  of the board, except the  s ta te  forester, do not serve a t  
th e  p leasu re  of th e  governor. (§ 1 ch 108 SLA 1978; am  jj 87 ch 59 SLA 
1982)

H t'v is o r ’a  n n t ,,s . — Kuril.i t Iv AS aim -m l/m 'nt M ib stitu trd  "<livi>ion *>f 
•11.17.040(nl-ldI. <g.. Ut num in /i ll in ltlSU furi-.slry" fnr'MiviMim of forest, I.md, w u c r

K ffo c t o f  in.'H 'nO’iii 'n ls .  — T h e  lflS'J in .m /w in n /t"  in subsection  Utl.

S e c .  41.17.043. T e r m s  o f  o ff ice .  The term  of office of a mem ber of 
th e  board  is th ree  years; th e  governor shall m ake  the  initial appoin t­
m e n ts  to the  hoard  in such a cay th a t  four nom inations expire during 
1980, four ap p o in tm en ts  exp .re  d u r in g  1981, and  th ree  appoin tm ents  
exp ire  d u r in g  1982. T h e  staiC forester serves an  indefinite term , ex 
officio. (§ 1 ch 108 SLA 1978.

I t e v i s o r ’fi noti'H . — F o rm erly  AS 
•!1.17.(MO;e). Rom im boivd in  1UH3.

S e c .  41.17.045. R e m o v a l  o f  m e m b e r s ,  tai The governor may in i ti ­
a te  th e  removal of a board m em ber for inefficiency, neglect of duty, or 
misconduct in office by de livering  to the m em ber a w ri t ten  copy of the 
ch a rg es  and  giving the  m em ber an  opportunity  to be heard  in person 
or by counsel a t a public h e a r in g  before the governor or the governor’s 
designee on a t  least 19 days w ri t ten  notice by registered  mail. The 
m em b er  h as  a - ig h t  of confrontation  and cross-exam ination of wit­
nesses testifying.
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§ 41.17.047 Puw.ic R k s o u r c k s § 41.17.055

(b) T he rem oval is effective 15 days after th e  governor files a com­
plete s ta te m e n t  o f  all ch a rg es  m ade aga ins t  the m em ber an d  th e  
Findings on those charges , in th e  m ain  office of the board, except t h a t  
a m em ber m ay appeal th e  findings to the superio r court. T he court 
shall l im it  its review  to a  d e te rm in a tio n  of w h e th e r  the findings on the  
charges a re  su b s ta n t ia te d  by th e  evidence presented. T he removal is 
suspended for a n y  period of t im e  du rin g  which an  appeal from th e  
findings of the governor or  the governor’s designee is pending. (§ I ch 
10S SLA 1978)

R e v is o r 's  n o te s .  — F o rm erly  AS reorgan ized  into tw o su b je c tio n s  in 1983. 
41 17.040th). R en u m b ered  a n d

Sec. 41.17.047. P o w e r s  a n d  d u t i e s  o f  b o a r d .  T he board shall  
review and  com m ent to th e  com m issioner on regula tions proposed for 
adoption u n d er  th is  chap te r .  T h e  board shall  also report  to the legisla­
tu re  its recom m endations  for changes  in the provisions of th is  c h a p te r  
and its com m ents  on th e  reg u la t io n s  adopted by the com m issioner 
under th is  ch ap te r .  It m ay also review and advise the  leg is la tu re  on the 
activities of the division. (§ 1 ch 108 SLA 1978)

R e v is e r 's  n o te s .  — F o rm erly  AS 
41.17.040(0. R en u m b ered  in 1983.

Sec. 41.17.055. P o w e r s  a n d  d u t i e s  o f  th e  c o m m is s io n e r ,  (a) T he  
commissioner m ay  d es ig n a te  an d  operate  experim enta l  and research 
forests on s ta te  land  consis ten t  w ith  u .e  l im ita tions  of AS OS.05.800. 
Laboratories and  o th e r  facilit ies m ay  be employed in conjunction with  
those forests.

(b) T he  com m issioner m ay  es tab lish  and  m ain ta in  forest vegeta tion 
nurseries  and  g reenhouses  for p lan t in g  stock to be m ade availab le ,  
with or w ithout charge, to organizations, ins titu tions ,  governm en t 
agencies, ind ividuals ,  an d  businesses  for reforestation, afforestation, 
and re lated purposes.

(c) The com m issioner is au tho rized  to un d er tak e  cooperative foresty 
programs, ex tension services and  education program s, and  to 
otherw ise offer a full ran g e  of professional m an ag em en t services to the 
in terested  public. W hen the com m issioner considers it. beneficial, the 
commissioner m ay p ar t ic ip a te  in federal ass is tance p rog ram s by 
accepting ass is tance  in w h a te v e r  form offered.

(d) T he com m issioner m ay  develop proposed regu la tions  u n d er  th is  
chap te r  as p a r t  of the  s t a t e  p rog ram  for control of nonpoint source 
pollution u n d e r  the  Federal W a te r  Pollution Control Act, as am ended, 
and shall  seek to e n te r  into a cooperative ag reem en t with the com m is­
sion of en v iro n m en ta l  conserva tion  for th a t  purpose. However, the 
D epartm en t of E n v iro n m en ta l  C onserva tion  is the  lead agency for 
w ater qua li ty  und control o f  nonpoin t source pollution u nder  th a t  Act,
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J O H N  S T U R G E O N ,  D I R E C T O R ,  D I V I S I O N  O F  F O R E S T R Y ,  D N R

B O A R D  O F  F O R E S T R Y  E S T A B L I S H E D  I N  1 9 7 9  ( A S  4 1 . 1 7 . 0 4 1 )  

1 4  M E M B E R S  A P P O I N T E D  B Y  G O V E R N O R  ( S E E  A T T A C H E D  T T;'?) 

D U T I E S :

C O M M E N T  T O  C O M M I S S I O N E R  O N  R E G U L A T I O N S  

R E P O R T  T O  L E G I S L A T U R E  R E C O M M E N D A T I O N S  F O R  C H A N G E S  

I N  S T A T U T E

T H E  M A N A G E M E N T  P L A N  F O R  T H E  T A N A N A  V A L L E Y  S T A T E  F O R E S T  

W H I C H  M U S T  B E  P R E P A R E D  W I T H I N  3 Y E A R S ,  R E Q U I R E S  R E V I E W  

B Y  T H E  B O A R D  O F  F O R E S T R Y .



STATE OF ALASKA

1 1 7 2 . 1

J a n u a r y  24, 1 9 8 4

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  

S e n a t o r

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A K  9 9 8 1 1

On J a n u a r y  27, 1 9 8 4  a t  3 : 0 0  p . m . ,  t h e  A l a s k a  B o a r d  o f  F o r e s t r y  will 

a p p e a r  b e f o r e  t h e  j o i n t  H o u s e  a n d  S e n a t e  R e s o u r c e s  C o m m i t t e e s .  T h e  

B o a r d  o f  F o r e s t r y  is a d i v e r s e  g r o u p  m a d e  up  o f  14 m e m b e r s ,  i n c l u d i n g  

r e p r e s e n t a t i v e s  f r o m  f o u r  N a t i v e  c o r p o r a t i o n s  ( D o y o n ,  K o n i a g ,

S e a l a s k a ,  a n d  C h u g a c h ) ,  t h e  A l a s k a  L o g g e r s  A s s o c i a t i o n ,  U n i t e d  

F i s h e r m e n  o f  A l a s k a ,  S o c i e t y  o f  A m e r i c a n  F o r e s t e r s ,  A l a s k a  M i n e r s  

A s s o c i a t i o n ,  U.S. F o r e s t  S e r v i c e ,  f o r e s t  p r o d u c t s  u n i o n s  a n d  o ne 

P u b l i c - a t - L a r g e  m e m b e r .  T h e  B o a r d  w a s  f o r m e d  b y  the l e g i s l a t u r e  in 

19 7 9  to  g u i d e  S t a t e  F o r e s t r y ,  r e c o m m e n d  c h a n g e s  as n e e d e d  to t he 

F o r e s t  P r a c t i c e s  R e g u l a t i o n s  a n d  S t a t u t e s ,  a n d  p r o v i d e  a d v i c e  a nd 

r e c o m m e n d a t i o n s  to t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s .

In a d d i t i o n ,  t h e  B o a r d  is m a n d a \ e d  u n d e r  A S  4 1 . 1 7 . 0 4 7  to r e p o r t  to th e  

L e g i s l a t u r e  i ts r e c o m m e n d a t i o n s  c n  s t a t e  f o r e s t r y  i s s u e s .  In t h e  d a y  

a n d  a h a l f  p r e v i o u s  to  m e e t i n g  w i t h  y o u ,  t h e  B o a r d  w ill r e c e i v e  

b r i e f i n g  on  f o r e s t r y  i s s u e s  i m p o r t a n t  to A l a s k a .  We  all s p e c u l a t e  on  

w h a t  to  d o  w h e n  o u r  oil r e v e n u e s  b e g i n  d e c l i n i n g  a n d  t r y  to e n v i s i o n  

w h a t  o u r  e c o n o m y  w ill be  b a s e d  on  w h e n  t h e  oil is g o ne. T h e  B o a r d  is 

c o n f i d e n t  t h a t ,  if p r o p e r l y  g u i d e d ,  t h e  f o r e s t  p r o d u c t s  i n d u s t r y  c an 

do m u c h  to h e l p  s t r e n g t h e n  a n d  d i v e r s i f y  A l a s k a ' s  e c o n o m y .

Y ou a r e  e n c o u r a g e d  to  a t t e n d  t h i s  i m p o r t a n t  c o m m i t t e e  m e e t i n g .  T h i s  

d i s t i n g u i s h e d  g r o u p  c a n  o f f e r  s o m e  v e r y  u s e f u l  a d v i c e  on  t h e  s t a t e ' s  

t h i r d  l a r g e s t  i n d u s t r y  a n d  h o w  to a s s u r e  its g r o w t h  a n d  p r o s p e r i t y  in 

t h e  f u t u r e .

T h a n k  y o u  f o r  y o u r  s u p p o r t .

S i n c e r e l y ,

L. S t u r g e o n  

e F o r e s t e r

POUCI-I z oos A N C H O R A G E . ALASKA 99510 TELEPHONE: 276-2653 X 4465
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B E T T Y E  F A H R E N K A M P .  C h a i r m a n  PO U CH  V
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A R L IS S  S T U R G 'J L E W S K I  \ \ ;

S e n a t e

Committee on Resources

M a y  l, l 9 83

M e m o

To: B i l l y  B e r r i e r ,  D i r e c t o r  D i v i s i o n  or Legal S e r v i c e s

Fr om: S e n a t o r  B e t t y e  F a h r e n k a m p

S u b j e c t :  R e v i e w  o f  I n s t r e a m  F l o w  l a w

On  A p ril 18, t he R e s o u r c e s  C o m m i t t e e  c o n d u c t e d  an  o v e r s i g h t  h e a r i n g  o f  t u e 

s o - c a l l e d  I n s t r e a m  F l o w  l a w  (AS 4 6 . 1 5 . 1 4 5 )  a n d  p e n d i n g  r e g u l a t i o n s ,  F o l l o w i n g  

t h e  h e a r i n g  t h e  A l a s k a  P o w e r  A u t h o r i t y  s e n t  t h e  a t t a c h e d  l e t t e r  o u t l i n i n g  a 

a p o s s i b l e  " l o o p h o l e "  in t h e  l a w  w h i c h  m i g h t  a l l o w  the f e d e r a l  g o v e r n m e n t  to 

a v o i d  a s t a t e  a d j u d i c a t i o n  p r o c e s s  in t h e  c a s e  o f  " r e s e r v e d "  w a t e r  r i g h t s .

I w o u l d  g r e a t l y  a p p r e c i a t e  y o u r  c o m m e n t s  a n d  r e c o m m e n d a t i o n s  c o n c e r n i n g  t he 

i s s u e  r a i s e d  b y  t he A P A  arid t he a t t a c h e d  d r a f t  l e g i s l a t i o n .



S e n a t e

Committee on Bcs'outccs

Memo

To: Senate Resources Committee Members

From: Senate Resources Committee Staff

Date: April 29, 1983

Subject: Follow-up to Instream Fl^w Oversight Hearing,
April 18, 1983

Background

The so-called instream flow law was passed in 1980 in response 
to concerns that:

1. The Department of the Interior might assert "unreserved"
water tights to state waters through federal courts
outside Alaska under a theory of law articulated by than 
Interior Solicitor Krulitz. (This theory was subse­
quently reversed by the new Administration.)

2. There were imporl ant uses of water which depended on a
minimum level of water to be left in the stream, includ­
ing: fish migration and spawning, recreation, naviga­
tion, and maintenance of water quality.

The law amended the existing Water Use Act to provide a 
procedure for reservation of instream waters which would 
complement the existing system for diversion or out-of-stream 
appropriations of v»ater. Draft regulations implementing the 
law are currently being reviewed by the Department of Law.

Hearing Summary

On April 18 we heard testimony from the DNR, ADF&G, DEC, 
Department of Law, Alaska Miners Association, Southeast Alaska 
Gillnetters Association, and the Alaska Environmental Lobby on 
the 1980 statute establishing a system for reservation of 
instream flow waters and the proposed implementing 
regulations.
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With the exception of the AMA, all supported the basic intent 
and operation of the instream flow law. Although the AMA 
testified that several of their concerns had been met in the 
law and the regulations, the membership supported repeal of 
the law.

All believed that, despite the recent reversal of the "Krulitz 
Decision" asserting a concept of unreserved federal water 
rights, it was still important t o maintain a mechanism to 
force the federal government to pursue any claims to water 
through a state adjudication process as provided in the 
inftream flow lav;.

Concerns about the law and the proposed regulations centered 
on the following:

1. That the law provided a mechanism which could be abused 
by agencies and individuals who could "blanket" every 
stream m  the state with an mstreara flow reservation 
which would block future alternative uses of the waters, 
including public water supplies or industrial use.

Staff Analysis

At the time of passage of the law this concern focused on 
the presence of maps by the ADF&G outlining anadromous 
streams which might be used as a basis for making in- 
stream flow reservations. These maps were considered 
overly extensive and not based on actual spawning or 
migration observations. An agreement was made at the 
time of passage that ADF&G would revise these maps in 
line with actual investigation. These maps have now been 
revised and the AMA reports that it is generally satis­
fied that streams or segments of streams not supporting 
anadromous fish spawning or migration have been deleted.

Additionally, the regulations proposed to implement the 
law require that the burden of proof be placed on the 
applicant to demonstrate: the quantity of water needed
for the particular instream use; the time of day or year 
needed? the methodology used for quantifying the needed 
water; data substantiating the need for the water. These 
requirements have been generally accepted as sufficient 
(if not onerous) to prevent "frivolous" applications for 
instream flow reservations.

The regulations also provide for a review of instream 
flow reservations at least every 10 years to ensure that 
the reservation is still being used and is needed. If 
the purpose for the original reservation is no longer 
needed or being met, the DNR Commissioner may revoke all



A p r i l  29, 1983
P a g e  3

or a part of the reservation. This review could also be 
triggered by a subsequent application for another 
beneficial water use.

2. That the instream flow law does not provide for reserva­
tions for other potential uses such as hydroelectric, 
industrial, or public water supply uses.

Staff Analysis

This was a poin.: of much confusion. The instream flow 
law must be viewed •' the context of being one part of 
the state's water a _ priation system. Alaska's Water 
Use Act (AS 46.15) includes the traditional water 
appropriation process based on western water law which 
permits the granting of water rights to individuals for 
diversion or out-of-stream water on a first-come, 
first-served basis. The instream flow reservation law 
only amended the Water Use Act to provide for an 
additional, complementary system for instream uses of 
waters.

Industrial uses (e.g., placer mining), hydroelectric dams 
and reservoirs and public water supplies are all consid­
ered diversion or out-of-stream uses under Alaska's water 
law. As such, appropriations for water rights for these 
uses would continue to be made under the traditional 
water appropriation procedures outlined in. AS 46.15. 
Appropriation or reservation of water under e^-her 
out-of-stream or instream procedures would; be subject to 
any previous appropriations or reservations under either 
;ystem.

However, unlike the out-of-stream system, instream 
reservations are not mutually exclusive or strictly 
additive. For example, the same minimum cfs (cubic feet 
per second) of water reserved for salmon spawning on a 
segment of stream could be reserved for recreational 
canoeing. Any water above the minimum flow to bo left in 
the stream would, of course, be available for further 
appropriations or reservations.

3. That reservations of water can be applied for ani granted 
to individuals or private groups.

Staff Analysis

The .instream flow law states that a "person" can apply 
for an instream flow reservation in addition to state, 
federal or local agencies. The regulations also provide
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for individuals or groups to apply for instream reserva­
tions and to receive certificates of reservations.

The question which has arisen in the Attorney General's 
office is two-fold:

a. Should individuals physically receive a document 
granting an instream flow reservation or should such 
a reservation be "held" by the state?; and,

b. If such a certificate were issued to an individual, 
would that represent a property right similar to a 
traditional water "appropriation" or represent a 
different type of symbolic "right"? The Alaska 
Constitution protects the former right and revoca­
tion or modification of such a right would require 
due process and just compensation procedures as in 
condemnation. The latter could presumably be 
revoked or modified at the discretion of the DNR 
Commissioner after statutorial and regulatory 
procedures were followed.

Since the time of the hearing, the; AG's office has 
concluded an examination of the legislative history of 
the instream flow law. From tapes of the House Resources 
Committee considerations, they have tentatively concluded 
that it was the Committee's intent that instream reserva­
tions would be physically issued to individuals. How­
ever, it was not clear whether certificates of "reserva­
tion" were to be treated like an "appropriation" as that 
term is used in statute and the Constitution.

As drafted currently, the regulations presumably do not 
treat a certificate of reservations as a property-right 
appropriation.

4. That a "loophole" in state lav/ exists which might prevent 
the state from forcing the federal government to go 
through the state on some water right adjudications.

Staff Analysis

Attached is a letter from the Alaska Power Authority 
which summarizes the situation of "reserved" federal 
water rights for such federal reserved areas as national 
parks and wildlife refuges. Federal let- slation appar­
ently permits adjudication of such water rights in state 
courts if they are part of a basin-wide adjudication. 
Alaska statutes currently do not provide for basin-wide 
adjudication. APA has attached possible legislation
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drafted by the Department of Law which would address this 
"loophole".

SUMMARY

There appear to be only two substantive ambiguities or omis­
sions in the current instream flow law which have been brought 
to light: 1) It is not clear whether the legislature intended
for a property-right type appropriation to be vested with a 
private-party applicant for instream flow waters; and, 2)
There may exist a loophole in statute whereby the federal 
government might not be forced to use state water adjudication 
procedures in the case of "reserved" federal water rights (as 
opposed to the concept of "unreserved" water rights asserted 
by a former Interior Solicitor).

If the legislature takes no further action on the instream 
flow law, it is reasonable to expect that, based on the 
testimony of the DNR and Department of Law, the regulations 
will enable a "person" to apply for and receive a certificate 
of reservation for instream flow waters. However, this 
certificate would not be treated like an "appropriation" under 
the diversion or out-of-stream water rights system. Rather, 
the DNR could modify or revoke the certificate without compen­
sation or due process type protections offered under the 
Constitution for regular property rights.

If the Committee feels that su-h instream flow reservations 
should be treated differently, or that clarification to 
support the proposed regulations and avoid possible litigation 
is needed, additional statutorial changes are necessary and 
staff could seek draft language.

At this time we have no further information on the "reserved" 
water rights "loophole" outlined by the APA. Staff will ask 
the Division of I.egal Services, the Department of Law, and 
contact the appropriate federal departments for more informa­
tion on this. If it appears changes in state law are neces­
sary or desirable, recommendations will be circulated to the 
Committee.

To paraphrase the DNR testifier, there may be other bears out 
there in the woods, but we won't know until we go out into 
them and gain experience with the new program.

pp: jm 
enclosure



ALASKA POWER AUTHORITY
334 W E S T  5th AVENUE - ANCHORAGE, ALASKA 99501 Phone: (907) 277-7641 

(907) 276-00G1

A p r i l  21, 1 9 8 3

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  

S t a t e  C a p i t o l  

C a p i t o l , R o o m  1 ?5 

P o u c h  V

J u n e a u ,  A l a s k a  99811 

D e a r  S e n a t o r  F a h r e n k a m p :

In r e f e r e n c e  to y o u r  l e t t e r  o f  A p r i l  7, 1 9 8 3 ,  in w h i c h  y o u  

r e q u e s t e d  m y  p a r t i c i p a t i o n  in d i s c u s s i o n s  o n  t h e  A l a s k a  W a t e r  

U s e  A c t ,  I w a s  n o t  a b l e  to  a t t e n d  b e c a u s e  o f  a c o n f l i c t i n g  

B o a r d  m e e t i n g .  I h a v e  h a d  t h e  o p p o r t u n i t y  to r e v i e w  t h e  L a w  a n d  

P r o p o s e d  R e g u l a t i o n s  a n d  s u b m i t  t h e  a t t a c h e d  t e s t i m o n y  f o r  t he 

r e c o r d .  I a p o l o g i z e  f o r  n o t  b e i n g  a b l e  to a t t e n d  t h e  m e e t i n g  

b u t  w o u l d  b e  p l e a s e d  to  p a r t i c i p a t e  a t  a l a t e r  d a t e  s h o u l d  o t h e r  

h e a r i n g s  be  s c h e d u l e d .

S i n c e r e l y ,

E r i c  P. Y o u l d  

E x e c u t i v e  D i r e c t o r

cc: C o m m i s s i o n e r  R i c h a r d  L y o n ,  C h a i r m a n ,  w / a

All B o a r d  o f  D i r e c t o r s  Member!;, w / a



T e s t i m o n y  o f  E r i c  P. Y o u l d  

E x e c u t i v e  D i r e c t o r  

A l a s k a  P o w e r  A u t h o r i t y  

R e g a r d i n g  t h e  A l a s k a  I n s t r e a m  F l o w  L a w  a n d  P e n d i n g  R e g u l a t i o n s  

B e f o r e  t h e  S e n a t e  C o m m i t t e e  on  R e s o u r c e s  

A p r i l  18, 1 9 8 3

M Y  T E S T I M O N Y  T O D A Y  W I L L  C O N C E N T R A T E  O N  T H E  A L A S K A  P O W E R  A U T H O R I T Y ' S  

V I E W  O F  T H E  L E G I S L A T I O N  E N A C T E D  BY  T H E  L E G I S L A T U R E  IN 1 9 8 0  A N D  D N R  R E G U­

L A T I O N S  T H A T  A R E  N O W  P E N D I N G  T O  I M P L E M E N T  T H E  LAW. F O R  Y O U R  B A C K G R O U N D  

T H E R E  W A S  S O M E  D I S C U S S I O N  O F  T H I S  B I L L  A S  P A R T  O F  A  P A C K A G E  O F  E N E R G Y  

R E S O U R C E S  L E G I S L A T I O N  U N D E R  C O N S I D E R A T I O N  IN 1 9 8 0  A N D  A T  T H A T  T I M E  I H A D  

T H E  O P P O R T U N I T Y  T O  D I S C U S S  T H E  L E G I S L A T I O N  W I T H  D E P A R T M E N T  O F  N A T U R A L  

R E S O U R C E S  S T A F F  A N D  1 0  S I T  IN N S O M E  O F  T H E  C O M M I T T E E  H E A R I N G S  A S  T H C  

B I L L  W A S  C O N S I D E R E D .



F R O M  T H E  M A T E R I A L S  P R O V I D E D  W I T H  S E N A T O R  F A H R E N K A M P ' S  I N V I T A T I O N  O F  

A P R I L  7, 1 9 8 3 ,  IT A P P E A R S  T H A T  Y O U  H A V E  S O M E  Q U E S T I O N S  A B O U T  T H E  C O N ­

T I N U I N G  N E E D  F O R  S U C H  A  L A W ,  S I N C E  T H E  U.S-. A T T O R N E Y  G E N E R A L ,

W I L L I A M  F R E N C H  S M I T H ,  H A S  R E V I S E D  A N  O P I N I O N  ON  F E D E R A L  W A T E R  R I G H T S  

O R I G I N A L L Y  A U T H O R E D  BY I N T E R I O R  S O L I C I T O R  K R U L I T Z  D U R I N G  T H E  C A R T E R  

A D M I N I S T R A T I O N .  M Y  S H O R T  A N S W E R  T O  S U C H  A  Q U E S T I O N  IS Y E S  F O R  T W O  

R E A S O N S :

1) T H E  O P I N I O N  O F  U. S. A T T O R N E Y  G E N E R A L  S M I T H  IS J U S T  A S  S U B J E C T  

T O  R E V I S I O N  BY S U C C E E D I N G  A D M I N I S T R A T I O N S  A S  W A S  T H E  E A R L I E R  

K R U L I T Z  O P I N I O N .  IN T H E  A B S E N C E  O F  S T A T E  A D M I N I S T R A T I V E  

P R O C E D U R E S  T O  G O V E R N  I N S T R E A M  U S E S  O F  W A T E R  W E  W O U L D  F I N D  

O U R S E L V E S  S U B J E C T  T O  A D J U D I C A T I O N  O F  " N O N - R E S E R V E D "  F E D E R A L  

W A T E R  R I G H T S  IN F E D E R A L  C O U R T S  W H E R E  S T A T E  C O N T R O L  W O U L D  BE  

M I N I M A L .

2) E V E N  IF A T T O R N E Y  G E N E R A L  S M I T H ' S  R E V I S I O N S  S T A Y  I N T A C T  IN T H E



F U T U R E ,  F E D E R A L  A G E N C I E S  S T I L L  R E T A I N  B R O A D  M A N A G E M E N T  A U T H O R ­

I T I E S  F OR L A N D S  A N D  W A T E R S  U N D E R  T H E I R  J U R I S D I C T I O N .  W H E R E  

S T A T E  P R O C E D U R E S  E X I S T  F O R  M A N A G I N G  I TS W A T E R  R E S O U R C E S ,  T H E N  

T H E  F E D E R A L  A G E N C I E S  W O U L D  S T I L L  B E  O B L I G A T E D  T O  C O M P L Y  W I T H  

S T A T E  LAW .  T H E  L A W  A N D  ITS R E G U L A T I O N S  C R E A T E  A  C L E A N  P R O C E S S  

F O R  H A N D L I N G  A N Y  S U C H  C L A I M S  F ^ R  I N S T R E A M  W A T E R  N E E D S  A N D  I 

F E E L  M O R E  C O M F O R T A B L E  IF T H E  F E D S  M U S T  P L A Y  BY  O U R  S T A T E S  

R U L E S .

I M U S T  A L S O  E M P H A S I Z E  T H A T  T H E R E  A R E  O T H E R  B E N E F I T S  U N D E R  T H E  LAW ,  

U N R E L A T E D  T O  A N Y  F E D E R A L - S T A T E  I S S U E S .  F O R E M O S T  IS O N E  P R O V I D I N G  M O R E  

O B J E C T I V I T Y  IN W A T E R  M A N A G E M E N T  D E C I S I O N S  T H A T  A F F E C T  D E V E L O P E R S  S U C H  AS 

T H E  P O W E R  A U T H O R I T Y .  D U R I N G  F E A S I B I L I T Y  S T U D I E S ,  D E S I G N ,  L I C E N S I N G  A N D  

C O N S T R U C T I O N  O F  P R O J F C T S  T H E  P O W E R  A U T H O R I T Y  A C T I V I T I E S  A R E  S U B J E C T  TO  

N U M E R O U S  P E R M I T S  A N D  S T I P U L A T I O N S .  S O M E  O F  T H E S E  P E R M I T S  A N D  S T I P U ­

L A T I O N S  D I R E C T L Y  A D D R E S S  W A T E R  F L O W  R E L E A S E S .  W E  N O R M A L L Y  C O N D U C T  

E X T E N S I V E  H Y D R O L O G I C ,  T E M P E R A T U R E ,  B I O L O G I C A L ,  A N D  O P E R A T I O N S  S T U D I E S  T O



D E V E L O P  T H E  D A T A  T O  H E L P  M A K E  I N F O R M E D  D E C I S I O N S  O N  S U C H  I S S U E S .  

H O W E V E R ,  T H E R E  H A V E  B E E N  O C C A S I O N S  W H E R E  S T I P U L A T I O N S  H A V E  B E E N  

P R O P O S E D ,  O R  A T T A C H E D ,  T O  P R O J E C T  O P E R A T I N G  C O N D I T I O N S  W H I C H  M A Y  B E  M O R E  

A  R E F L E C T I O N  O F  A N  A G E N C Y  S T A F F E R ' S  " G U T  F E E L I N G  " A N D  A R E  IN C O N F L I C T  

W I T H  O T H E R  I N T E R P R E T A T I O N S  O F  T H E  D A T A  A T  H A ND.

IN T H I S  R E G A R D ,  THE L E G I S L A T I O N  A N D  P R O P O S E D  R E G U L A T I O N S  C O U L D  H E L P  

S O L V E  S O M E  O F  T H E S E  C O N F L I C T S  BY  R E Q U I R I N G  T H O S E  W I S H I N G  T O  R E S E R V E  

W A T E R  F O R  I N S T R E A M  U S E S  T O  P R O V I D E  T H E  N E C E S S A R Y  D A T A  F O R  T H E  A D M I N ­

I S T E R I N G  A G E N C Y  ( D N R )  T O  M A K E  A N  O B J E C T I V E  D E C I S I O N  O N  T H E  M E R I T S  O F  A N Y  

C O M P E T I N G  I N S T R E A M  O R  O U T - O F - S T R E A M  U S E S .  IN E S S E N C E ,  T H E  " S H O E  IS P U T  

O N  T H E  O T H E R  F O O T "  TO  J U S T I F Y  W H Y  C E R T A I N  R E S E R V A T I O N S  O R  S T I P U L A T I O N S  

M A Y  B E  N E C E S S A R Y  A N D  T H E  D E V E L O P E R  H A S  T H E  O P P O R T U N I T Y  T O  R E S P O N D  B E F O R E  

T H E  A D J U D I C A T I N G  A G E N C Y .

W H E N  T H E  L E G I S L A T U R E  A M E N D E D  T H E  B I L L  T O  A L L O W  "A P E R S O N "  T O  A P P L Y  

F O R  A N  I N S T R E A M  R E S E R V A T I O N  W E  W E R E ,  A T  F I R S T ,  C O N C E R N E D  T H A T  T H I S  C O U L D



L E A D  T O  S O M E  F R I V O L O U S  A P P L I C A T I O N S .  H O W E V E R ,  A  R E V I E W  O F  T H E  P R O P O S E D  

R E G U L A T I O N S  S H O W  T H A T  D N R  H A S  D E V E L O P E D  S T R I N G E N T  C R I T E R I A  F O R  T H E  

C O N T E N T  O F  S U C H  A N  A P P L I C A T I O N  S U C H  T H A T  O N L Y  S E R I O U S  A P P L I C A T I O N S  

S H O U L D  S U R V I V E  T H E  E V A L U A T I O N  P R O C E S S .  S H O U L D  A  P R O P O S E D  R E S E R V A T I O N  

A P P E A R  T O  A D V E R S E L Y  A F F E C T  O T H E R  U S E S  O F  T H E  W A T E R ,  T H E  O P P O R T U N I T Y  

E X I S T S  T O  P R O V I D E  A  R E B U T T A L  IN A N  O P E N  P U 3 L I C  P R O C E S S  B E F O R E  DNR .  A S  I 

I N D I C A T E D  B E F O R E ,  S U C H  A N  O P P O R T U N I T Y  IS S O M E T I M E S  L A C K I N G  W H E N  O N E  

N E E D S  A P E R M I T  T O  P R O C E E D  IN A T I M E L Y  M A N N E R .

O N E  A R E A  O F  W A T E R  M A N A G E M E N T  W H E R E  T H E  S T A T E  IS S T I L L  E X P O S E D  TO

U N C E R T A I N T Y  IS T H E  S U B J E C T  O F  F E D E R A L  " R E S E R V E D  " W A T E R  R I G H T S  T H A T  

P E R T A I N  T O  F E D E R A L  R E S E R V A T I O N S  F O R  P A R K S ,  M O N U M E N T S ,  W I L D L I F E  R E F U G E S  

A N D  M I L I T A R Y  P U R P O S E S -  C O N G R E S S  H A S  P R O V I D E D  ITS C O N S E N T  - T H R O U G H  T H E  

M C C A R R E N  A M E N D M E N T -  F O R  S U C H  W A T E R  R I G H T S  T O  BE  A D J U D I C A T E D  A N D

Q U A N T I F I E D  IN S T A T E  C O U R T S  A S  L O N G  AS T H E Y  A R E  A D J U D I C A T E D  A S  P A R T  O F  A

B A S I N - W I D E  A D J U D I C A T I O N .  T H E  A L A S K A  S T A T E  W A T E R  S T A T U T E S  D O  N O T  

P R E S E N T L Y  E N A B L E  S U C H  A  P R O C E D U R E  A N D  T H E R E F O R E  W E  W I L L  C O N T I N U E  T O  F A C E



S O M E  U N C E R T A I N T Y  IN O U R  A B I L I T Y  T O  U S E  W A T E R S  W H I C H  M A Y  F L O W  T H R O U G H  A  

F E D E R A L  R E S E R V E .  T H E  D E P A R T M E N T  O F  L A W  O N C E  D R A F T E D  A  P R O P O S E D  B I L L  T O  

D E A L  W I T H  T H I S  S I T U A T I O N  A N D  IT IS A T T A C H E D  T O  M Y  T E S T I M O N Y .  P E R H A P S  IT 

W O U L D  B E  P R U D E N T  F O R  T H E  C O M M I T T E E  R E C E I V E  I N P U T  F R O M  O T H E R S  A N D  

C O N S I D E R  S U C H  L E G I S L A T I O N ,  T H E  L E G I S L A T I O N  C O U L D  C L O S E  A  L O O P H O L E  A S  F AR 

A S  O U R  S T A T E ' S  A B I L I T Y  T O  R E Q U I R E  T H E  F E D E R A L  G O V E R N M E N T  T O  S U B J E C T  

* F E D E R A L  W A T E R  C L A I M S  T O  S T A T E  R E V I E W  A N D  S C R U T I N Y .

IN N U M M A R Y ,  T H E  I N S T R E A M  F L O W  L E G I S L A T I O N  A N D  P E N D I N G  R E G U L A T I O N S  

P R O V I D E  A  P R O C E S S  F O R  B E T T E R  R E S O L V I N G  W A T E R  M A N A G E M E N T  U S E S  BY 

R E Q U I R I N G  P R E S E N T A T I O N  A N D  I N T J R P R E T A T I O N  O F  D A T A  T H R O U G H  A N  O P E N  

P R O C E S S  W H E R E  T H E  T E C H N I C A L  A N D  E C O N O M I C A L  M E R I T S  O F  T H E  P R O P O S A L S  CA N  

B E  O B J E C T I V E L Y  C O N S I D E R E D .

I T H A N K  Y O U  F O R  T H E  O P P O R T U N I T Y  T O  A P P E A R  B E F O R E  Y O U  T O D A Y  A N l  F O k 

Y O U R  A T T E N T I O N .
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A BILL

For an Act entitled: "An act amending the Alaska Water Use Act at AS 46.15

to provide for enforcement of orders of the commis- 

V sioner issued ur.der that Act/ to establish a proce­

dure to enable judicial determination of basin-wide 

water rights adjudications/ and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.15 is amended by addition of the following new 

section 46.15.165:

Sec. 46.15.165. BASIN-WIDE'ADJUDICATIONS. (a) The commissioner

may initiate the adjudication and quantification of all existing or 

claimed water rights in a water basin, river system, or other discrete 

hydrologic area. Notice of such action shall be mailed by certified 

mail to each existing appropriator or claimant of record with the 

department, and shall be published once each week for four consecutive 

weeks in a newspaper of general circulation in the vicinity of the area

affected. The adjudication and quantification of all existing or

claimed water rights shall proceed to a final administrative decision 

in accordance with the Administrative Procedures Act (AS 44.62) unless 

federal reserved or appropriated water rights or claims are asserted 

by the United States, by any of its component agencies, or by any 

person whose title to the land affected contains a restriction upon

alienation imposed by the United States.



(b) If a federal right or claim referred to in (a) above is 

asserted in any administrative proceeding under this section, the 

commissioner shall thereafter proceed by way of an original action in 

the superior court seeking a general adjudication and quantification of 

all water rights, federal and non-federal, in the water basin, river 

system, or hydrologic area affected. All water right holders and 

claimants in the area affected, including any person or entity asserting 

a ^federal,_right or claim, shall be joined in the action, pursuant to t h 2 

provisions of this section and 43 United States Code section 666. The 

superior court shall proceed by way of a trial ae novo, and may appoint, 

the commissioner or his designee as a special master to compile evi­

dence and take testimony, and to thereafter make recommendations to 

the court regarding the issuance of a judicial decree finally adjudi­

cating and quantifying all existing water rights and claims in the area 

which is a subject of the action. For these purposes, relevant records
4

and files which the department hais compiled or obtained in its admir.ii-

]
stration of this title and which pertain to the area affected shall be 

admitted into evidence before the special master and the court, to­

gether with any other relevant documentation introduced during thr* 

course of the proceedings.

x'c) A final decree entered by the superior court pursuant to this 

section shall have the effect of adjudicating, .quantifying, and quiet­

ing al] existing rights or claims to the water in the water basin, 

river system, or other discrete hydrologic area which was the subject 

of the adjudication, and shall be conclusive as to the facts stated 

therein.

Sec. 2. AS 46.15.250(a) is amended as follows:'

Sec. 46.15.250. ENFORCEMENT AUTHORITY AND PROCEDURE. (a) The 

following persons are peace officers of the state who (AND THEY] shall



e m o r c t ;  c u x s  c a d u u e j .  :
> '

(1) a state employee authorized by the commissioner;

(2) a police officer of the state. (§ 1 ch 50 SLA 1966)

* Sec. 3. AS 46'. 15 is amended by addition of the following paragraph (b)

(b) In addition to any penalty which may be. imposed pursuant to 

section 180 of this title for violation for any order issued under 

authority of this title, the department, after notice to the violator 

and opportunity for hearing (excpet in emergency situations in which 

case ,iO hearing shall he required, , may

(1) remove or abate unpermitted orks of appropriation, 

diversion, impoundment or withdrawal, or nay install corrective con­

trols or control works after the violator's failure to do so pursuant 

to order. The violator shall be liable in a civil action for all costs 

of removal, abatement, or installation of corrective controls or control 

works, and all claims against the state by third parties for damages
4
*

suffered as a result of such unperm.itted works or unconstructed control^ 

including court costs and attorney fees;

(2) seek enforcement of any other order of the commissioner 

by appropriate civil action in the superior court.

(c) In order to carry out the provisions of this title, the 

department shall have the authority to inspect books, records, meters, 

gauges, well logs, works of appropriation, diversion, impoundment, 

withdrawal or control, and any other relevant information or physical 

condition, to enter onto private property at all reasonable times for 

such purposes, and to compel production of relevant information by 

administrative subpoena or other appropriate administrative order.

—  —   —





Official Business

Alaska State Legislature
Senate

Pouch V 
S tate Capitol 

Juneau, Alaska 99811

RESOURCES COMMITTEE

March 28, 1983 
5:35 p.m.

211 Beltz Room

MEMBERS PRESENT

Senator Fahrer.kamp Senator Vic Fischer

Meeting on the Special Committee of i- nchorage-Fairbanks 
Intertie Contracts

Senator Fahrenkamp asked that the record reflect that the 1:00 
meeting was canceled in hopes that Senator Eliason's flight 
would arrive in time for a 5:30 meeting; however, the plane 
was late.

Avrum Gross, from the law firm of Gross & Burke, counsel to 
Senator Fahrenkamp, advised that he had reviewed ail of the 
briefs now pending and had done independent research and 
concluded that it is contrary to the law for the lower 
Authority to award bids granting a bidder's preference to a 
joint venture in which any of the members does not qualify for 
the bidder's preference. He further stated that, in his 
opinion, the arguments which the Power Authority has used in 
an attempt to just-fy its position are without merit.

Meeting adjourned at 5:45 p.m.



Alaska State Legislature
Senate

Official  Bus ine ss Pouch V 
State Capitol 

Ju n eau , Alaska 9981]

March 28, 1983

The Honorable Jalmar M. Kerttula 
President
Alaska 55tate Senate 
Juneau, Alaska 99811

Dear Senator Kerttula:

The Special Committee on the Amchorage-Fairbanks Intertie 
has recently reviewed the decision of the APA to award the bid 
on the Ancborage-Fairbanks Intertie contract. In making the 
award, the Authority granted an Alaska bidder's preference to 
a joint venture, one of whose members has not been doing 
business in the state for six months. AS 37.05.230(5), 
however, requires that u bidder who claims the five percent 
preference has been in business in Alaska for six months 
preceding the date of the bid. It is the theory of the Power 
Authority that a bidder's preference may be awarded to a joint 
venture even if one individual member of the venture would not 
qualify for the preference so long as another member of the 
joint venture is entitled to receive the preference.

It is our belief that this interpretation is contrary to 
the clearly expressed intent of the legislature in 7\S 

37.05.230(5) and would reduce the bidder's preference to a 
meaningless benefit. The purpose of our hearings was to 
determine whether it was necessary to introduce amendments to 
the law to clarify legislative intent. Prior to doing so, we 
retained the firm of Gross & Burke to review the status of the 
controversy and to advise us whether the interpretation placed 
n the law by the Power Authority was correct. If the 

interpretation of the Authority was valid, we asked the firm 
to assist us in drafting legislation to make it crystal clear 
that an unqualified party could not obtain an Alaska bidder's 
preference simply through the means of linking itself with a 
party that was qualified.

The firm has furnish.d us with the attached opinion.
They are convinced, as is the Committee, that the language and 
intent of the law is clear and that it requires no amendments 
at this time. We believe the court presently reviewing this 
case will hold that the APA violated the terms of AS



38. 05. 230 (5) when it awardee an Alaska bidder preference to a 
joint venture,, one of whose members was clearly unqualified to 
receive it.

If for any reason the court concludes that nonqualified 
bidders can achieve a bidder's preference simply by forming a 
joint venture with a qualified Alaska corporation, the 
Committee will immediately submit■amendments to the law to 
make it even clearer that such a practice is not in accord 
with the intent of the Legislature. It appears at the preset . 
time, .however, pending a court decision, that no such 
amendments are necessary'and that the statute sufficiently 
expresses legislative intent.

Sincerely,

Dick Eliason, Chairman 
Senate Labor and Commerce 

Committee

Vic Fischer, Chairman 
Senate State Affairs Committee

Bettye Fahrenkamp, Chairman 
Senate Resources Committee

Attachment



A V S U M  M . G R O S S  
S U S A N  A .  B ' J R K E

March 28, 1583

-MEMORANDUM

TO: Richard I. Eliason
Chairman, Special Committee on the Anchorage-Fairbanks 
Intertie Contract

FROM: Avrum M.
Susan A.

RF: AS 37.05.230(5) - Alaska Bidders Preference

One March 3, 1983, the Alaska Power Authority issued a 

notice of intent to award the bid on the Anchorace/Fairbanks 

Intertie to a joint venture composed of Irby Construction 

Company and Northface Construction, Inc. One of the joint 

venturers (Northface) had maintained a place of business in 

the state for more than six months prior to the bid. Irby 

Construction Company had not maintained a place of business 

here for six months prior to the bid. The joint venture was 

apparently created for the purpose of submitting the bid and 

as a joint venture it has not done any prior business in 

Alaska. APA awarded the joint venture an Alaska bid preference 

of five percent under the theory that since one of the joint 

venturers (Northface) qualified, the joint venture of which 

Northface was a member also qualified.

l a w  e r n e "

G r o s s  &  B o r k e

A P R O F E S S I O N A L  C C  = = O R A T i O N
A2<£ n o r t h  f r a n k l i n  s t r e e t

J U N E A U .  A L A S K A  £ 9 6  01
( 9 0 7 )  5 8 6 * 2



The Special Committee has expressed concern that through 

granting a bidder's preference to a joint venture, one of 

whose members is clearly unqualified to receive the preference, 

the APA has violated the terms of AS 37.05.230(5). You have 

asked our opinion on the validity of.APA's grant of the 

bidder's preference and our ’advice as to whether the bidder's 

preference statute requires•amendment to insure that only 

qualified A.laskan companies, in wherever legal form they 

choose to bid, receive the preference.

It is our opinion that the grant of an Alaska bid pref­

erence by the Power Authority to Irby-Northface was contrary 

to the terms of the bidder's preference statute; that o m y  

qualified Alaskan bidders are entitled to the preference; 

and that if bidders choose to submit a bid as a joint venture, 

all members of the joint venture must qualify for the preference 

in order for the joint venture to receive the preference.

We believe the terms of the statute are clear, and no amend­

ment of those terms is presently required.

In reaching this conclusion, we have reviewed all of 

the briefs in the litigation presently pending before Judge 

Johnstone in Anchorage and have independently researched the 

legislative history of relevant statutes. We will not in 

this opinion, however, cite extensive legal authority. Juf- 

fice it to say that what we say here has been adequately re­

searched and can be supported if necessary.

2



I• The Wording of AS 37.05.230 (5) - The Bidders Preference

Statute

AS 37.05.230(5) defines an Alaska bidder as 

a person who

(A) holds a current Alaska business license,

•(B) submits a bid for coods or services under

the name as appearing on his current Alaska 

business license,

(C) has maintained a place of business within

the state for a period of six months im

mediately preceding the date of his b i d . ..

The words of. the statute are clear. They require that 

a bidder hold an Alaska business license, that the bid be 

submitted in the name on that license, and finally, that the 

bidder have maintained a place of business within the state 

for a period of six months. In the case of an individual 

bidder, there is no problem whatsoever in determining whether 

the requirements have been met. In the case of a joint 

venture, the situation is slightly more complex but still, 

we believe, obvious. There can be three possible alternatives.

The first is that a joint venture itself has been in business

for six months prior to the submission of a bid. Such a 

joint venture would clearly qualify as would all of its 

component parts since through the mechanism of the joint 

venture, all parties to it v.ould have been doing business in 

the state .for more than six months. The second alternative is a

3



joint venture formed less than six months before a bid but 

made up' of parties who were all doing business in the state 

for more than six months prior to the bid. As the APA 

mentions in its brief to the court, many joint ventures are 

formed solely for the purpose of bidding on specific jobs, ’ 

so the situation presented in this second alternative is not 

unusual. V?e believe this type of joint venture would also 

qualify for the preference. If both firms to a joint venture 

meet â .1 the requirements of the statute, the fact that they 

combine into a particular legal organization for the purpose 

of one job should not in any way affect their status. The 

whole, in short, is the sum of its parts; and if two firms 

which would qualify for a bidder's preference set up a legal 

entity in which they are the only members, that entity 

should also receive the preference.

The third situation is that found in the Anchorage- 

Fairbanks Intertie case. The joint venture that was awarded 

the bid has been in existence for less than six months. One 

party to the joint venture qualifies for the preference -- 

the other party does not. In essence, we have a situation 

where one party seeks to obtain a bidder preference to which 

it wouia otherwise not be entitled solely by selecting a 

particular form of business organization with which to sub­

mit its bid.

4



if the purpose of the bidders preference statute was to 

encourage the creation of joint ventures, the action of APA 

in granting a bidder's preference to this particular joint 

venture night make some sense. But the intent behind the 

statute has nothing to do with encouraging one particular ‘ 

legal structure as opposed to another. The obvious intent 

underlying the statute is to insure that Alaska businesses, 

which have furnished employment to Adaskans but whose costs 

of doing business here are much higher than elsewhere in the 

nation, will be able to compete fairly with outside firms 

who can frequently offer lower bids than Alaska firms. That 

purpose is only served by granting the preference to Alaska 

businesses which have been in past operation. As previously 

noted, the whole is comprised of its parts, and since a part 

of the joint venture at issue here cannot qualify for the 

preference, the joint venture itself cannot qualify.

The only conceivable ambiguity in AS 37.05.230(B) is 

over the question of whether joint ventures, which themselves 

have not been in existence for six months but both of whose 

members have been doing business in Alaska for at least six 

months, qualify for a bidder preference. The ambiguity 

stsms from the fact that a literal reading of AS 37.05.230(5) 

suggests thar if a joint venture has not been in operation 

foi six months, it could not receive a preference no matter 

how long the members of the venture had done business in the 

state. . As previously noted, we believe that such a literal 

reading would be contrary to the purpose of the act and that

5



a joint venture, whose individual members would qualify would 

itself qualify for the prefereence. But no matter how that 

question is resolved, we believe there is no ambiguity as to 

the question of whether nonqualified bidders can gain the 

benefits of the statute simply by linking themselves in 

legal organization with a bi'dder who could so qualify. A 

contrary interpretation would render the bidder's preference 

a 'sham. Large outside corporations could link up with tiny 

Alaskan firms who by themselves could not even consider 

bidding on such jobs as the Intertie solely for the purpose 

of gaining a bidder's preference. The result would be that 

qualified Alaskan, firms which had previously rendered 

employment opportunities to Alaskans and been subject to the 

higher costs of doing business in Alaska would not receive 

the benefits of a statute specifically aimed at affording 

them those benefits. That was clearly not the legislature's 

intent when they passed the act, and we are sure it is not 

the intent today.

1 1 . The Interpretation of the 7^?A

The Power Authority has attempted to justify its inter­

pretation of the act on two primary grounds. First, APA 

argues that since under A S  08.18.011 (registration of co n­

tractors) a joint venture is considered to be registered if 

only one party to the joint venture is registered, the same 

theo'ry would allow A.PA to extend a bidders preference to a

joint venture in which only - ne party is entitled to the 

preference. Second, APA argues that whatever the statutes 

may appear to mean, an administrative agency is

6



permitted to make reasonable interpretations of the law, 

and its past interpretations have extended the bidders 

preference to joint ventures which inclucedonlv cne party 

which'by itself would qualify. A?A then argues chat the 

past practice of administrative agencies are given great 

weight by 'the courts in interpreting the terms of a statute 

and should be given similar weight here.

Neither of these arguments has any real merit. The 

contractors registration statute, for instance, has no 

logical or legal relation to rhe bidders preference statute -- 

they are entirely different statutory provisions with entirely 

different purposes,, and the interpretation of one has no 

bearing on the interpretation of the other. AS 08.18.011 

requires the registration of contractors for the purpose of 

insuring fiscal responsibility. It is no surprise, therefore, 

that only one member of a joint venture need be registered 

for the joint venture itself to be registered. All members 

of a joint venture bear responsibility for the debts of the 

venture, and if one registered party can insure the financial 

security of those with whom the venture deals, it is not 

important whether other members of the venture would also be 

able to post the necessary proof of financial ability. The 

bidders preference statute, however, is a special benefit 

awarded because of past activities within the state, and it 

makes a great deal of difference whether all parties in the 

venture are entitled to that benefit. If one party could

7



simply qualify, by joint venturing with a qualified bidder, 

the otherwise unqualified party would receive a legisla­

tively conferred benefit that they have not earned and to 

which-they are not entitled.

There is another basic flaw in A P A 1s attempting to link ' 

t h e 'contractors1 registration statute with the bidders 

preference statute. The Alaska bidders preference law 

covers all bidders for state contractor purchases. If the 

Authority is correct in applying the interpretation of 

AS 08.18.011 to the bid preference statute, then an out of 

state contractor who has never done business in Alaska can 

obtain the preference simply through linking itself with a 

qualified Alaska bidder. But what of bidders who are not 

contractors and are not required to register under AS 08.18.011? 

Suppose for instance the state seeks a bid for providing 

office equipment for all state buildings, and an outside 

office supply firm seeks to form a joint venture with an 

Alaskan office supply firm which by itself would qualify for 

a bidder's preference. Since office supply firms are not 

required to post financial security, there is no comparable 

provision to AS 08.18.011 for office supply firms, and, 

therefore, no justification for arguing by analogy that a 

joint venture made up of qualifying and nonqualifying firms 

qualifies for a preference.. This would mean (at least a c­

cording to the Power Authority's theory) that outside 

contractors can achieve an Alaska bidders preference through

8



means denied to every other outside firm that seeks to bid 

on state contracts. That makes no sense and it makes no 

sense because the contractors registration statute has 

nothing to do with the Alaska bidders preference act. The 

purposes of the two acts are different, and arguments made 

by analogy from one to the other inevitably lead to illogical 

conclusions.

The second argument of APA based on its past interpre­

tations of the bidder's preference statute is also without, 

merit. It is true that a settled administrative interpretation 

of the terms of an act made by an agency particularly entrusted 

with its enforcement is given weight by the courts in interpreting 

the act. That rule has no application if the statute is 

clear on its face and the agency''s interpretation is clearly 

erroneous as it is in this case. But even if ti statute 

were ambiguous, this is not a situation where agency interpretation 

would be given any weight at all. The "settled interpre­

tation" of the agency appears to consist of two decisions 

made roughly six years ago under unknown circumstances by 

one official in the Department of Administration. There has 

been no attempt to establish that interpretation as a settled 

agency interpretation by reducing it to written form or 

adopting it as a regulation. What we have here is one state 

employee stating that he interpreted the act this way six 

years ago as justification for a present judicial interpre­

tation of the act. When one reviews the cases in which

9



agency interpretations have been given some weight by the 

court, it becomes clear that this is not remotely like the 

situation envisioned by those cases.

One further point bears some mention in this analysis 

because it is raised in the arguments of ail the parties to 

the Interfie litigation. On September 25, 1981 the Superior 

Court in Anchorage in an unrelated case, concluded that the 

Power Authority did not violate the law when it awarded a 

contract to a joint venture, one of whose members apparently 

did not qualify for the preference at the time the bid was 

submitted (Pacific Ventures and Dillingham Corporation v.

APA et al. and Southeast-Harrison W e stern, case #3AM-81- 

6291). The case, however, is entitled to very little weight 

for two re-sons. First, no real analysis of the issue 

involved here was made by the court. Second, the case is 

completely confusing on jusu why the court reached its 

conclusion. The court held that one of the parties qualified 

for the preference prior to the submission of the bid and 

that at the time of the actual award of the contract, the 

joint venture qualified through having been in existence for 

more than six months. It is not clear what the court would 

have done if the joint venture had been in existence for 

less than six months at the time of the award, nor is it 

clear why this point was given any significance whatsoever,



since AS 37.05.230(5) requires that a party seeking a preference 

have been doing business for six months prior to the date of 

the b i d . We do not believe under these circumstances that 

the decision will be given any real weight by a court resolving 

the present controversy.

It is,' therefore, our view that the statute is clear on 

its face and that no legislative action at this time is 

required to clarify its meaning. We are confident that the 

courts will hold that a joint venture, one of whose members- 

do not qualify for the preference, is not in itself a bidder 

entitled to the preference.

A M G :yw
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PO U C H  V 
STATE  C A P IT A L  

JU N E A U .  A L A S K A  99811 
(907) 465-0834 
(907) 465-3835

MINUTES

Beltz Room 
Room 211/ Capitol

MEMBERS PRESENT

Senator Fahrenkamp, Chairman 
Senator Ziegler, Vice-chairman 
Senator Paul Fischer 
Senator Mulcahy 
Senator Sturgulewski

CALENDAR

Hearing on proposed mining regulations. 
TELECONFERENCED TO ANCHORAGE AND FAIRBANKS.

Esther Wunnicke, Commissioner, Department of Natural Resources, 
explained that these draft amendments to the Department's mining 
regulations would affect only those miners in areas of the state 
that require leasehold location. According to statute, those 
miners must obtain a mining lease by December 31, 1985.

Pedro Denton, Director, Division of Mining, Department of Natural 
Resources, explained that only 20% of' state land is limited to 
leasehold location. There are about 25 mining operations on those 
land. Concerns voiced at recent public hearings in Fairbanks, 
Anchorage and Juneau focused~ on leasing mineral lands, the 
requirement that a best interest finding be made before a lease is 
issued, and the proposed 10-year term of the lease.

Henry Warner, President, Placer Miners of Alaska, Fairbanks, 
testified against the proposed regulations, urging the Department 
to issue leases to those miners affected before promulgating 
regulations on those leases.

May 16, 1934 
3:12 pm

g lasfea H>tate Hegtelature
B E T T Y E  CA H R E N K A M P ,  C h a i rm a n
R O B E R T  H. Z I E G L E R ,  S R . .  V i c e  C h a i rm a n
D IC K  E L IA S O N
PA U L  F IS C H E R
V IC  F IS C H E R  
B O B  M U LC A H Y
A P L I S S  S T U R G U L E W S K I

S e n a t e

Committee on Betfources



Helen Warner, Fairbanks/ testified against the draft regulations, 
aiid" spoke in support of funding for the Mineral Institute Research 
Laboratory which could provide a resource data base for use in 
land planning.

Jim Jinks, Executive Director, Alaska Miners Association, 
Anchorage, questioned whether conversion of a leasehold to a lease 
should be considered a disposal of land. He spoke against the 
requirement that a best interest finding be made, and against the 
10-year lease term. He discussed how these proposed regulations 
could affect pending litigation relating to Section 6(i) of the 
Statehood Act.

Ernest Wolff, Fairbanks, spoke in opposition to the regulations, 
specifically that the 10-year term for a lease was too short. He 
also felt these regulations would affect the pending 6 (i ) 
litigation.

Rudy Vetter, Fairbanks, was concerned about a proposed 200 foot 
wide greenbelt for a trail that runs across his mining claim. He 
also spoke in opposition to the proposed regulations.

Don Stein, Alaska Miners Association, Fairbanks, testified in 
opposition to the proposed regulations;, and spoke of their effect 
on the 6(i ) lawsuit.

M g er Burgraff, Fairbanks, asked if there was an Attorney 
Li. 'teral' s opinion on which lands should be designated leasehold 
only, and if a conversion to lease is considered a land disposal. 
He spoke against the proposed 10-year lease and the effects of the 
regulations on the 6 (i ) lav/suit, and urged continued funding of 
DGGS mapping.

Dob Maynard, Assistant Attorney General, reported that an opinion 
is forthcoming on those questions. He indicated that AS 38.05.035
(a) (14) clearly treats leases as disposals and makes no 
distinction between a mining lease and any other lease.

Paul Metz, Fairbanks, spoke in opposition to the proposed 
regulations.

Paul Barelka, Fairbanks, spoke in opposition to the proposed 
regulations.

Wyatt Wickens, Geology Student, UAF, Fairbanks, urged continued 
funding for MIRL and DGGS mapping.

Robert Ranck, Geology Student, UAF, urged continued funding fcr 
MIRL and DGGS mapping.

Walt Weger, Fairbanks, recommended that the leasehold system only 
apply only to those reconveyed lands specified in section 6(i) of 
the Statehood Act.

The meeting adjourned at 4:20 pin.
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2. DICK REGER, BOX 81054, COLLEGE, A K , 9 9 7 0 8 --------------------------  479-3848
3. BRUCE STILLWELL, 551 3RD STREET, FKS, 99701- - - ------------   456-1452
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Committee on EetfouuceS

M E M O R A N D U M

TO: Senate Resources Committee Members

FROM: Senate Resources Committee Staff

RE: Committee Meeting, Wednesday, May 16t.h. 
TELECONFERENCED TO FAIRBANKS AND ANCHORAGE,

D A T E : May 14, 1984

On Wednesday, May 16th at 3:00 pm in the Beltz Room, the Senate 
Resources Committee will hear testimony on proposed mining 
regulations.

The Department of Natural Resources is going to public hearing 
this month on draft amendments to their mining regulations. Of 
particular interest are those regulations governing conversion of 
leaseholds to leases (11 AAC 86.306).

Current ,statute (AS 38.05.185 and .205) provides that on state 
lands of mineral character or where land use conflicts exist, 
mining claims must convert to mining leases prior to production. 
In 1981, the legislature extended the deadline for conversion of 
claims to leases until 12/31/83; the 1983 legislature extended 
the deadline to 12/31/85. Appoximately 20% of all State-owned 
land is designated for leasehold. Thousands of leasehold 
locations have been staked in such areas; 29 contain operational 
mines, and will need a lease by 12/31/85 in order to continue 
production.

The Director of the Division of Mining will provide the Committee 
with an overview of the draft regulations, and public comments 
will be heard. The hearing will be teleconferenced to Fairbarks 
and Anchorage.
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Sec. 38.05.185. G e n e ra l ly ,  (a) The acquisition and continuance of 
righ ts  in and to deposits on s ta te  lands of minerals  which on Ja n u a ry  
3, 1959, were subject to location under the m ining laws of the United 
S ta tes shall be governed by AS 38,05.185 — 38.05.2S0. Nothing in AS
38.05.185 — 38.05.280 affects the law perta in ing  to the  acquisition of 
r igh ts  to mineral deposits owned by any other person or government. 
The director, with the approval of the commissioner, shall determine 
those lands from which m ineral deposits may be mined only under 
lease, and, subject to the lim itations of AS 3 8.05.300, those lands which 
shall be closed to mining. S ta te  land may not be ciosed to mining or 
mineral location unless the  commissioner m akes a finding th a t  mining 
would be incompatible with  significant surface uses on the s ta te  land. 
S ta te  land may not be restricted to mining under lease unless the 
commissioner determ ines th a t  potential use conflicts on the s ta te  land 
require th a t  m ining be allowed only under writ ten  leases issued under 
AS 38.05.205 or the commissioner has determ ined th a t  the land was 
mineral in character a t  the time of s ta te  selection. The determinations 
required under this subsection shall be made in compliance with land 
classification orders and land use plans developed under AS 38.05.300.

(b) The failure on the part of a m ining lessee or a locator to comply 
strictly with AS 38.05.185 — 38.05.280 and regulations adopted under 
it does not invalidate his rights  if it appears to the satisfaction of the 
commissioner th a t  the locator complied as nearly  as possible under the 
circumstances of the case, and  th a t  no conflicting righ ts  are asserted 
by any other person. Unless otherwise provided, the usages and in ter­
pretations applicable to the mining laws of the United Sta tes as supple­
m ented by s ta te  law apply to AS 38.05.185 — 38.05.280. (§ 1 a r t  IX ch 
169 SLA 1959; am § 19 ch 61 SLA 1960; am  § 1 ch 123 SLA 1961; am 
§ 1 ch 108 SLA 1981)

tivc bidding. 
Sup. Ct. Op. No. 
l \2 d  281 (1981).

E ffec t o f  u m e n d m e n ts . — The 1981 
am endm ent added the  fourth th rough  
six th  sentences of subsection (a).

N O T E S TO  D E C IS IO N S  

S ta te d  in J u n e  10, 1982, Op. A tt’y Gen.

Sec. 38.05.205. M in in g  leas in g ,  (a) Prior discovery, location and 
filing shall initia te  prior righ ts  to m ineral deposits subject to AS
38.05.185 — 38.05.280 in or on s ta te  lands, other than  submerged

61
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lands, which are  open to m ining leasing. Locations shall be made and 
certificates of location recorded in accordance with AS 38.05.195. If the 
located lands are  available only for leasing, the director shall publish 
in a paper of general circulation in the  area  of the location, notice of 
the filing of the location and  notice th a t  a mineral lease will be issued. 
The notice may be combined with notices of locations either in the same 
general a rea  or statewide. Unless a conflicting location exists, no later 
than  two weeks after publication of the notice, an application form for 
a m in ing  lease shall be mailed to the  locator by the director. A lease 
application shall be filed with the director by the locator within 90 days 
after receipt of the form. If  the located lands are not available for 
leasing, notice shall be given the  locator by the director and the 
locator’s prior righ ts  shall term inate .  A m ining lessee has the exclusive 
r ights  of possession and  extraction of all m inerals subject to AS
38.05.185 — 38.05.280 lying within the boundaries of his lease or 
location. Mining leases may be issued for one location or for a group of 
contiguous locations held in common. Minerals may not be mined and 
m arketed  or used until a lease is issued, except for limited amounts 
necessary for sam pling or testing.

(b) Beginning on the date established by the commissioner under AS 
38.05.210 there shall accrue an  annual renta l for each leasehold loca­
tion or portion thereof w he ther or not under lease, not less than the 
value of annua l  labor improvements required for mining claims. The 
value of work done on, or for the benefit of, the leasehold in compliance 
with AS 38.05.210 may be credited aga ins t  the rental.

(c) A m ining lease shall be for any  period up to 55 years, and the 
lessee has  a r igh t to a new lease a t  the end of each lease period. The 
commissioner may make reasonable adjustm ents of the rental ra te  at 
the end of each 20 year period, based upon changed condit ions in pro­
duction costs and markets. A valid m ining claim located and held 
under AS 38.05.195 may be converted to a lease a t  any time upon 
application by the owner, and issuance by the director. No rights 
granted  by a m ining lease may be exercised until the lease has been 
filed for record in the iccording d istric t where the land is located. (§ 4 
a r t  IX ch 159 SLA 1959; am § 1 ch 123 SLA 19(51; nm § 2 ch 108 SLA 
1981)

E ffec t o f  a m e n d m e n ts .  — T he 1981 
am endm ent in subsection  (til, added "the 
d irec to r shall publish  in a paper of general 
c ircula tion  in the  a rea  of the  location, 
notice of the  filing of the  location and 
notice th a t  a  m ineral loose will he issued" 
a t th e  end of th e  th ird  sentence, added the 
p resen t fourth  sentence, added "u n le is  a 
conflicting location exiats, no lutor th an  
two weeks a lte r  publication  of the  notice” 
a t the  beg inn ing  of the  fifth sentence, 
deleted "upon req u est or upon receip t of

notice th a t the  location has been m ade on 
lands open only for leasing" a t the end of 
the  tilth  sentence, substitu ted  "the 
locator's" for "his" preceding "prior righ ts" 
in the  six th  sentence and added "or loca­
tion" following "lease” in the seventh  sen­
tence.

E d ito r 's  n o tes . — Section 5, ch. 108, 
SLA 1981, no am ended by s I. ch. 90, SLa  
1988, provides: "SPECIAL PROVISION 
FOR MINING LEASE LOCATIONS. 
N otw ithstand ing  AS 38.05.20fl(u), un til

>
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BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  OE N A T U R A L  R E S O U R C E S

D I V I S I O N  O F  M I N I N G
POUCH 7-016
ANCHORAGE. ALASKA 99510

N O T I C E  OF P R O P O S E D  C H A N G E S  IN T H E  

R E G U L A T I O N S  OF  T HE D E P A R T M E N T  OF N A T U R A L  R E S O U R C E S

N o t i c e  is g i v e n  t h a t  t he D e p a r t m e n t  of Natural R e s o u r c e s ,  u n d e r  a u t h o r i t y  

v e s t e d  by  AS 3 8 . 0 5 . 0 2 0 ,  p r o p o s e s  to adopt, amend, a nd repeal r e g u l a t i o n s  in 

T i t l e  11 of  th e  A l a s k a  A d m i n i s t r a t i v e  C o d a ,  d e a l i n g  w i t h  m i n i n g  l o c a t i o n s  

u p l a n d  m i n i n g  l e a s e s ,  o f f s h o r e  p r o s p e c t i n g  p e r m i t s  a nd l e a s e s ,  a nd p r o d u c t , o n  

l i c e n s e s ,  to i m p l e m e n t  a n d  i n t e r p r e t  AS 3 8 . 0 5 . 1 8 5 - 3 8 . 0 5 . 2 8 0 ,  as follows:

1) 11 A A C  8 2 . 5 3 5  is p r o p o s e d  to be a m e n d e d  to r e q u i r e  tha t  s u r r e n d e r s  of a 

p o r t i o n  o f  a l e a s e  or p r o s p e c t i n g  permit be by legai s u b d i v i s i o n .

2) A r t i c l e  1 o f  11 A A C  86 is p r o posed to be a m e n d e d  tc l i m i t  the time 

d u r i n g  w h i c h  a l o c a t i o n  on s t a t e  s e l e c t e d  lan d  c an be r e j e c t e d  a f t e r  t e n t a t i v e  

a p p r o v a l ,  a n d  to p r e c l u d e  i s s u a n c e  of m i n i n g  l e a s e s  or p r o d u c t i o n  l i c e n s e s  on 

s t a t e - s e l e c t e d  l a n d  (sec. 115); to r e q u i r e  a d d i tional m a t e r i a l  in a p p l i c a t i o n s  

for c e r t i f i c a t e  of s u b s t a n t i a l  c o m p l i a n c e  (sec. 125); to d e l e t e  o b s o l e t e  land 

c l a s s i f i c a t i o n  r e f e r e n c e s ,  a d d  the c o m m i s s i o n e r ' s  f i n d i n g  t h a t  s u r f a c e  

d i s p o s a l s  c r e a t e  po t e n t i a l  u se c o n f l i c t s  (this r e s t r i c t s  the l a n d  to m i n i n g  

l e a s i n g ) ,  g i v e  " g r a n d f a t h e r  r i g h t s "  to l o c a t i o n s  d i s c o v e r e d  and p o s t e d  b u t  not 

y e t  r e c o r d e d  b e f o r e  a l e a s i n g  r e q u i r e m e n t  takes e f f e c t ,  a n d  r e q u i r e  p u b l i c  

n o t i c e  b p f o r e  a c l o s i n g  or l e a s i n g  o r d e r  is issued or c h a n g e d  (sec. 135). New 

secs. 1 4 5 - 1 5 5  are a d o p t e d  to l i m i t  s u r face uses of  a m i n i n g  c l a i m  a nd set o u t  

"timber! a n d s 1, c r i t e r i a  u n d e r  AS 38.05.255, a l l o w  filing pla n  of o p e r a t i o n s  

i n s t e a d  o f  m i s c e l l a n e o u s  l a n d  use p e r m i t  a p p l i c a t i o n ,  a nd d e f i n e  terms u s e d  in 

11 A A C  86.

3) In a r t i c l e  2 o f  11 A A C  86, a m e n d m e n t s  are p r o p o s e d  to c l a r i f y  that 

d i s c o v e r y  m u s t  p r e c e d e  p o s t i n g  (sec. 215); to m a k e  ed i t o r i a l  c h a n g e s  in 

l o c a t i o n  n o t i c e  a nd c e r t i f i c a t e  r e q u i r e m e n t s  (secs. 2 1 0 - 2 1 5 ) ;  to l et a s i ngle 

m a p  c o v e r  several c o n t i g u o u s  locations, a l l o w  use of  a p p r o v e d  l o c a t i o n  

c e r t i f i c a t es in lie u  of the s t a t e  form itself, a nd r e q u i r e  r e c o r d a t i o n  of 

a m e n d e d  l o c a t i o n  c e r t i f i c a t e s  if original d id no t  c o m p l y  w i t h  r e q u i r e m e n t s  

(sec. 215); to m a k e  annual l a b o r  pr o c e d u r e s  a p p l i c a b l e  to w o r k  in lie u  of  

rental on  l e a s e h o l d  l o c a t i o n s  (sec. 220); a nd to r e q u i r e  m i n i n g  l o c a t i o n s  to 

be a m e n d e d  b e f o r e  b e i n g  s u b d i v i d e d  and sol d  (sec. 230).

4) In a r t i c l e  3 on u p l a n d  leasing, a m e n d m e n t s  are p r o p o s e d  to s et o u t  

a d d i t i o n a l  c i r c u m s t a n c e s  u n d e r  w h i c h  the state c a n n o t  or will n ot p r o c e e d  to 

c o n v e r t  a l e a s e h o l d  ’o c a t i o n  to l e ase (sec. 300) a n d  to e x p l a i n  the l e a s e  

a p p l i c a t i o n  p r o c e s s  (sec. 305). New s e c t i o n s  are p r o p o s e d  to s et o u t  h o w  the 

s t ate will p r o c e s s  the l e ase a p p l i c a t i o n  a nd a l l o w  m u l t i p l e  a d j a c e n t  l o c a t i o n s  

to be g r o u p e d  int o  a s i n g l e  l e ase if r e a s o n a b l y  c o m p a c t  (sec. 306); to s t ate 

rental r e q u i r e m e n t s  for l e a s e h o l d  lo c a t i o n s  and l e a s e s  (sec. 308); to deal 

w i t h  d i s c o v e r y  r e q u i r e m e n t s  for the l o c a t i o n s  w i t h i n  a m i n i n g  l e a s e  (sec.

300); a n d  to s e t  o u t  o u t  the l e ase d u r a t i o n  (sec. 312) a nd general 

s t i p u l a t i o n s  (sec. 311) f or u p l a n d  m i n i n g  leases.

5) In a r t i c l e  4 ( p r o s p e c t i n g  sites), a m e n d m e n t s  a re p r o p o s e d  to m a k e  

s t a k i n g  r e q u i r e m e n t s  for a p r o s p e c t i n g  site the same as for a m i n i n g  c l a i m  

(sec. 4 0 5 ) ;  to m a k e  h o u s e k e e p i n g  changes (sec. 410); to d e l e t e  an i n v a l i d  

c l a u s e  (sec. 425); a n d  to s e t  o u t  r e q u i r e m e n t s  for g e t t i n g  a p r o s p e c t i n g  site 

e x t e n d e d  (sec. 430).



6) In a r t i c l e  5 ( o f f s h o r e  p r o s p e c t i n g  p e r m i t s  and l e a ses), a m e n d m e n t s  are 

p r o p o s e d  to m a k e  s e c t i o n s  o f  11 A A C  82, d e a l i n g  w i t h  c h a r g e a b l e  a c r e a g e  a n d  

su r v e y i n g ,  a p p l i c a b l e  to o f f s h o r e  p e r m i t s  a nd l e a s e s  (secs, 500 a n d  535); to 

c l a r i f y  t h a t  f i l i n g  an o f f s h o r e  p r o s p e c t i n g  p e r m i t  aoplicatioi'f s e g r e g a t e s  the 

l o c a t a b l e  m i n e r a l s  in t h e  r.ract a p p l i e d  f or (sec. 500); to set o u t  t he p r o c e s s  

and s t a n d a r d s  f or c o n v e r t i n g  p r o s p e c t i n g  p e r m i t s  to o f f s h o r e  leases, i n c l u d i n g  

the i n f o r m a t i o n  required, to b e  f i l e d  (sec. 530); to a l l o w  c a r r y - f o r w a r d  o f  

w o r k  c r e d i t s  in lieu o f  rental (sec. 540); a n d  to s p e c i f y  t h a t  k n o w n  o f f s h o r e  

d e p o s i t s  will be o f f e r e d  c o m p e t i t i v e l y ,  w h i l e  p r o v i d i n g  s t a n d a r d s  for the 

k n o w n  d e p o s i t s  d e t e r m i n a t i o n  (sec. 545). M ew s e c t i o n s  are p r o p o s e d  v • s e t  o u t  

general s t i p u l a t i o n s  for p r o s p e c t i n g  p e r m i t s  and l e a s e s  (sec. 508), p r o h i b i t  

p e r m i t  e x t e n s i o n s  (sec. 5 3 0), fix the d u r a t i o n  of  an o f f s h o r e  l e a s e  (sec.

532), a l l o w  l e a s e  e x t e n s i o n s  u n d e r  some c i r c u m s t a n c e s  if t he l e s s e e  is c l o s e  

to a t t a i n i n g  p r o d u c t i o n  (sec. 575), a n d  a l l o w  l e s s e e s  to a p p l y  for s u s p e n s i o n s  

u n d e r  c e r t a i n  c i r c u m s t a n c e s  (sec. 580).

8) In a r t i c l e  7, m i n i n g  p r o d u c t i o n  l i c e n s e s ,  a m e n d m e n t s  are p r o p o s e d  to 

r e q u i r e  d a t e  o f  p r o d u c t i o n  in the a p p l i c a t i o n  (sec. 700); to set o u t  the 

c i r c u m s t a n c e s  u n d e r  w h i c h  an a p o l i c a t i o n  w o u l d  be r e j e c t e d  (sec. 705, w i t h  a 

c o r r e s p o n d i n g  c h a n g e  in sec. 735); to p r o v i d e  fo r  n o t ice, if p o s s i b l e , to 

p e r s o n s  h o l d i n g  c o n f l i c t i n g  r i ghts (sec. 710); a n d  to m a k e  editorial c h a n g e s  

(secs. 715 a nd 740).

9) A n e w  a r t i c l e  8, general p r o v i s i o n s  for p r o s p e c t i n g  p e r m i t s  an d  b o t h  

u p l a n d  a nd o f f s h o r e  l e a s e s ,  is proposed. Sec. 8 0 0  sets o u t  plan of o p e r a t i o n  

r e q u i r e m e n t s ;  sec. 8 0 5  a l l o w s  the d i r e c t o r  to r e q u i r e  a le^.se or p e r m i t  bond; 

sec. 810 p r o v i d e s  for s u s p e n s i o n  or  t e r m i n a t i o n  for b r e a c n  of p e r m i t  or l e a s e  

terms; a n d  secs. 815 a n d  8 2 0  m a k e  the r e l i n q u i s h m e n t  a nd t r a n s f e r  s e c t i o n s  of 

11 A A C  32  a p p l i c a b l e  to p r o s p e c t i n g  p e r m i t s  and m i n i n g  leases u n d e r  11 A A C  35.

10) 11 A AC 3 6 . 200, .310, .315-.325, .420, .550-.560, a nd .570 a r e  r e p ealed.

N o t i c e  is a lso g i v e n  that a n y  i n t e r e s t e d  p e r s o n  m a y  p r e s e n t  oral or  w r i t t e n  

s t a t e m e n t s  or a r g u m e n t s  r e l e v a n t  to the p r o p o s e d  a c t i o n  at  a h e a r i n g  to be 

h e l d  a t  the M u l t i p u r p o s e  Room, R yan Or. High School (95! A i r p o r t  W a y), 

F a i r b a n k s ,  A l a s k a ,  at  7 : 0 0  p.m. on M a y  10, 1984; or the M i d d l e  Level . P i o n e e r  

S c h o o l h o u s e  (3rd a nd C a g l e ) ,  A n c h o r a g e ,  Alaska, at  7 p.m. on M a y  14, 1984. In 

a d d i t i o n ,  w r i t t e n  s t a t e m e n t s  or a r g u m e n t s  m a y  be s e n t  to the D e p a r t m e n t  of 

Natural R e s o u r c e s ,  D i v i s i o n  o f  M i n i n g ,  Pouch 7-016, A n c h o r a g e ,  A l a s k a  9 9 510, 

a n d  m u s t  be r e c e i v e d  no l a t e r  than M a y  31, 1984.

This a c t i o n  is n ot e x p e c t e d  to r e q u i r e  an i n c r e a s e d  a p p r o p r i a t i o n .

C o p i e s  o f  the p r o p o s e d  r e g u l a t i o n s  m a y  be  o b t a i n e d  by  w r i t i n g  to the 

D e p a r t m e n t  o f  Natural R e s o u r c e s ,  D i v i s i o n  o f  M i n i n g ,  Pouch 7-016, A i c h o r a g e ,  

A l a s k a  99510, or  m a y  be  p i c k e d  up  at the d i v i s i o n ' s  M i n i n g  I n f o r m a t i o n  O f f i c e s  

(794 U n i v e r s i t y  A v e . , F a i r b a n k s ;  3601 C St., S u ite 1003, A n c h o r a g e ;  230 So. 

F r a n k l i n ,  J u n e a u ;  or  2 n d  Floor, S t a t e  O f f i c e  B u i l d i n g ,  K e t c h i k a n ) .

The D e p a r t m e n t  o f  Natural R e s o u r c e s ,  u p o n  its own m o t i o n  or at the i n s t a n c e  o f  
an y  i n t e r e s t e d  p e rson, m a y  a f t e r  the c l o s e  o f  the c o m m e n t  p e r i o d  a d o p t  

p r o p o s a l s  w i t h i n  the s c o p e  o f  this n o t i c e  w i t h o u t  f u r t h e r  n o t i c e  or m a y  d e c i d e  

to take no a c t i o n  on them.

DATE:



T V O T Y  Q U E S T I O N S  A B O U T  M I M I N G  L E A S I N G  ON S T A T E - O W N E D  L A N D S

1) W H Y  IS T H E  S T A T E  S E T T I N G  UP A  L E A S I N G  S Y S TEM? IS T H I S  P A R T  O F  T H E  " 6 ( i ) M 

L A W S U I T ?  The m i n i n g  l e a s i n g  s y s t e m  has no c o n n e c t i o n  to the l a w s u i t  r e c e n t l y  

f i l e d  tinder sec. 5 ( i ) o f  t he S t a t e h o o d  Act. S i n c e  1 9 6 1 t h e r e  h as b e e n  a 

s t a t e  l a w  a l l o w i n g  l a n d s  to be  d e s i g n a t e d  for l e a s i n g  o n ly, r a t h e r  tha n  for 

s t a k i n g  m i n i n g  claims.'~"Over~the l a s t  23 y e a r s  a b o u t  a fifth o f  all 

s t a t e - o w n e d  l a n d s  h a v e  b e e n  pu t  into a l e a s i n g  c a t e g o r y .  T h o u s a n d s  of  

l e a s e h o M J - p c a t i o n s  h a v e  b e e n  s t a k e d  in such area s ,  b u t  t h e s e  l e a s e h o l d  

l o c a t i o n s h a v e n o t  b e e n  c o n v e r t e d  into m i n i n g  l e a s e s  b e c a u s e  the l e a s i n g  

s y s t e m  w a s  n o t ' y e t  r e ady. Now, h o w e v e r ,  the l e g i s l a t u r e  has s et a d e a d l i n e  

o f  D e c ...31 , 1985. A f t e r  t h a t  date, m i n e r s  will n ot be a b l e  to p r o d u c e  ori 

l e a s e - o n l y  l a n d s  u n l e s s  t h e y  have ? lease. This is w h y  the s t a t e  D e p a r t m e n t  

o f  Natural R e s o u r c e s  (DMR) is a m e n d i n g  its r e g u l a t i o n s  a n d  p r e p a r i n g  to issue 

l e a s e s  to m i n o r s  w h o  n e e d  t h e m  in o r d e r  to p r o d u c e  or  c o n t i n u e  p r o d u c t i o n .

2) IS T H I S  A  C O M P E T I T I V E  L E A S I N G  S Y S TEM? No. The m i n e r  b e g i n s  the l e a s i n g  

p r o c e s s  by s t a k i n g  a " l e a s e h o l d  l o c a t i o n , 11 w h i c h  g i ves the m i n e r  < c l u s i v e  

r i g h t s  to  c o n v e r t  the l o c a t i o n  into a n o n c o m p e t i t i v e  lease. Th e is no 

l e a * e  sale, o p e n  b i d d i n g ,  or royalties.

3) W H A T ' S  A L E A S E H O L D  L O C A T I O N ?  A l e a s e h o l d  l o c a t i o n  is a l o c a t i o n  m a d e  on 

l e a s e - o n l y  l a n d s  a nd n o t  y e t  c o n v e r t e d  to lease. D i s c o v e r y ,  l o c a t i o n ,  a nd 

f i l i n g  r e q u i r e m e n t s  a re t he same for l e a s e h o l d  l o c a t i o n s  as for m i n i n g  

c l a i m s ,  b u t  the r i g h t s  a c q u i r e d  are di f f e r e n t .  A . m i n i n g  c l a i m a n t  has 

" e x c l u s i v e  r i g h t s  o f  p o s s e s s i o n  and e x t r a c t i o n  o f  a T T [ l o c a t a b l e ]  m i n e r a l s  

l y i n g  wfEJiTn the b o u n d a r i e s  of  his c l aim" (AS 3 8 . 0 5 . 1 9 5 ) ,  w h e r e a s  a l e a s e h o l d  

l o c a t o r  h as " p r i o r  r i g h t s "  to the d e p o s i t s  b u t  doe s  n o t  g e t  p o s s e s s i o n  and 

e x t r a c t i o n  r i g h t s i u n t i l  the lease is i s sued (AS 38.'.15.205).

4) W H O  H AS TO G E T  A  M I N I N G  L E ASE? If y o u  h a v e  a l e a s e h o l d  l o c a t i o n  on s t ate 

l a n d ,  y o u  m a y  n o t  p r o d u c e  m i n e r a l s  for c o m m ercial p u r p o s e s  a f t e r  D e c e m b e r  31, 

1985 w i t h o u t  a lease. (If y o u  have a m i n i n g  claim, y o u  a re n o t  r e q u i r e d  to 

j.'t a l e a s e  p r i o r  to p r o d u c t i o n ,  b u t  y o u  m a y  r e q u e s t  a l e a s e  if y o u  w i s h . )  

n e r e  a re a b o u t  25 m i n e s  in p r o d u c t i o n  n o w  t h a t  will r e q u i r e  a . j a s e  to

o p e r a t e  a f t e r  D e c e m b e r -31. T9BF.' These o p e r a t i o n s  a re l o c a t e d  in the 

T a l k e e t n a ,  C i r c l e ,  F a i r b a n k s ,  and S k a g w a y  areas. The D i v i s i o n  of  M i n i n g  will 

a t t e m p t  to n o t i f y  e a c h  o f  t h ese o p e r a t o r s  t h a t  a l e a s e  will be n e c e s s a r y ;  

h o w e v e r ,  it is the r e s p o n s i b i l i t y  of the m i n e r  to g e t  a l e a s e  if o n e  is 

r e q u i r e d .

5) W H A T  D O  I H A V E  TO DO  TO  G E T  A LEAS E ?

a. S t a k e  y o u r  l o c a t i o n .  You m u s t  f i r s t  e s t a b l i s h  a l o c a t i o n  u n d e r

s t a t e  m i n i n g  l aws a n d  r e g u l a t i o n s  (through d i s c o v e r y ,  l o c a t i o n ,  a n d  f i l i n g ) ,  

a n d  m a i n t a i n  t h a t  l o c a t i o n  in good s t a n d i n g  by k e e p i n g  it m a r k e d  on the

g r o u n d  a n d  by p e r f o r m i n g  a n d  filing annual labor.



b. Get a lease application. Contact the Division of Mining and a s k  for 
a lease application. Remember that if you are a leasehold locator, you must 

have a lease before you can begin production. 3ecause the leasing process 

could take several months, be sure to request your application well in 

advance of the mining field season. Before a lease application will be sent 

to you, the law requires the Division of Mining 'co publish a notice about 

your location filing and the expected issuance of your lease. Generally, a 

lease application will be sent ho you within two weeks after the publication 

of the notice. However, if another locator says he has rights to the same 

land and the division decides it w ill not try to resolve the conflict, it 

will stop the leasing process. The two locators will be advised to settle 

the dispute before processing can be resumed.

c. Return your lease application. Once you have received your lease 

application, you have 90 days to complete and return it wit h  the $20 

application fee. I*- is especially important that leasehold locators return 

the completed form within 90 days because the leasehold location will be 

considered abandoned if they d o n’t. The next part is up to the stata (see 

below). Once the leaso is issued, you must recrrd it before it takes effect.

6) WHAT DOES THE STATE DO WIT H  M Y  LEASE APPLICATION? After receiving the 
c ompleted lease application, the Division of Mining will prepare a written 

"state's best interest finding" about the lease and the terms and conditions 

to b~e"included. -  It w ill give notice of that finding by newspaper 

advertisements and by a letter~"to~~the local municipality. If your leasehold 

Ideation is within Alaska's coastal zone, the state must also determine 

whether lease issuance would be consistent with the Alaska Jloastal Management 

Program.

7) IS THE STATE GOING TO DO A  V A L I D I T Y  DETERMINATION BEFORE ISSUINC A LEASE? 

The State has always had the right to conduct validity tests and may 

implement a procedure to do this in a few cases before issuing a lease. 

Generally, the state will issue a lease based on an affidavit filed by the 

applicant stating that proper discovery and filing has been completed. In 

areas of particularly high resource conflict where a mining lease is

suspected of being used to facilitate illegal surface uses (vacation cabin,

hunting lodge, etc.), the state may do a validity test.

8) W H Y  IS THE PROCESS SO COMPLICATED? The lease grants the right to produce

the minerals found within the leased area. That's an important property 

right; trasferring it to an individual qualifies as "a disposal of an 

interest in state lands." Under the Constitution and Alasken natural 

resource laws, procedural safeguards such as public notice and written 

d ocumentation of the decision are required before the State can convey its 

lands._or_j:espiirces to someone else.

9) COULD SOME MEMBER OF THE PUBLIC OBJECT TO THE LEASE AND KEEP IT FRO M  BEING 

ISSUED? By law, disposals of state-owned resources must take place in an 

manner open to public review. A member of the public, local government, or 
another agency could point out a serious problem or conflict that the 

division has overlooked. If so, the division would have to look for ways to 

m ini m ize the problem through lease stipulations or other m e a s u r e s , or balance 

the conflict by the benefits that Alaska as a whole would gain from leasing. 

If the division was unable to do this, and could not conclude that it was in 

the state's best interest to issue the lease, the disposal could not take 

place.



10) ARE THE LEASES G OING TO CONTAIN SPECIAL STIPULATIONS? State.land is 
desig n a t e d  for l e asing_only_if _it_contains other valuable resources or if the 

surface has already been leased or sold for residential or commercial uses. 

This means tTfat mining leases are likely to contain stipulations so that 

potential use conflicts between mining and the other resource uses can be 

w o r k e d  out or reduced. The le ase will also require a "plan of o p e r a t i o n s .”

11) W H Y  IS DNR REQUIRING A PLAN OF OPERATIONS? The plan of operations will 

a llow DN R to evaluate and approve a work  plan for up to a 10-year_ period 

instead of the yearly Miscellaneous Land Use Permit that is currently 

required. This will relieve the miner of applying to DNR every year and 

a llow DNR to look at the long-term effects and benefits of the operation.

12) IS T HERE A N Y  LIMIT TO THE SIZE OF MY LEASE, OR THE NUMBER OF LEASES I CAN 
HAVE? COULD I SELL OR SUBLEASE ALL OR PART OF K3T LEASE? There are no size 

o r number limitations on mining leases. However, if a lease is made up of 

m u l t ip l e  locations, those locations must share common boundaries. With DNR 

approval, you ca.; sell or sublease your lease. If you wish to transfer only 

a part of the lease, you must do so by legal subdivision. (In most boroughs 

yoc cannot subdivide into parcels less than 40 acres without filing a plat 

for borough r e v i e w . )

13) H O W  M A N Y  YEARS W I L L  M Y  LEASE BE GOOD FOR? Your lease will be issued for 
10 y e a r s , .and you_Jfiaye_A_rJsht to a new lease at the end of that time.

14) DOES M Y  LEAS'j' REQUIRE ME TO PAY RENT OR A ROY, L^Y? You are not required 

to pay a royalty; >owever, you do have to pay rent, or do w ork instead of 

paying rent, ev<ry year. You pay less rent in the early years of your 

operation. Ren'; is $10 per acre for the first five years, $15 per acre for 

the next five years, and $20 per acre after that. Ac with mining claims, you 

can~darry excess w o r k  or rental forward to the next year or years.

15) THE RENTAL RATE FOR LEASEHOLD LOCATIONS WORKS OUT TO $5 PER ACRE— SAME AS 

THE ANNUAL L ABOR RATE FOR MINING CLAIMS. W H Y  IS THE RENTAL .RATE FOR LEASES 

HIGHER? The rental rate is higher in order to discourage premature lease 

conversions, because of the expense of issuing leases. In most cases, a 

lease will never become necessary: Very few claims are r 5ch enough tc 

produce minerals.. There are almost 50,000 state mining claims, yet less 

than 200 mines are in production.

16) CAN I LOSE MY LEASE? Yes, but only if you fail to comply with the terms 
of your lease. For example, if you do not pay your rent (or file your 

affidavit of wo r k  instead of rent) on time, your lease is automatically 

terminated.

17) I CAN SEE SOME DISADVANTAGES TO HAVING A MINING LEASE. ARE THERE SOME 

ADVANTAGES? Once the State has issued you a lease, you have more secure land 

tenure because the State will not accept any top filings. The State 
recognizes you as the official owner of the locatable mineral rights within 

the leased area. Because your tenure i3 more secure, you may find it easier 

to bo r r o w  money for lease development. And through the leasing process, 

conflicts with other resource users or owners will also have been worked out.



18) IF I D O N’T CONVERT M Y  LEASEHOLD LOCATION TO A  LFASE, W H A T  HAPPENS? You 

are free to hold your leasehold location fro.'o year to year without converting 

it to a l ease— there is no time limit on how long you can keep it in that 

status. But after December 31, 1985, you cannot go into production until you 

have received a l e a s e . On land designated only for leasing, production 

w i t h o u t a  lease would be illegal. Failing to file a lease application under 

those circumstances would result in forfeiture of the leasehold l o c a tion and 

the land would be available for someone else to stake.

19) W H A T’S THE LEGAL RASIS FOR LEASING?

A rticle VIII, sec. 11 of the State Constitution: "Prior discovery, location,
and filing, as prescribed by law, shall establish a prior right to these 

[locatable] minerals and also a prior right to permits, leases, and 

transferable licenses for their extraction."

AS 38.05.185(a): "The director, with the approval of the [DNR] commissioner,

shall determine those lands from which mineral deposits m a y  be mined only 

under l e a s e . . . .State land may not be restricted to mining under lease unless 

the commissioner determines that potential use conflicts on the state land 

require that mining be allowed only under written leases issued under AS 

3 8 . 0 5 . 2 0 5____ ’’
I*- .. < \

AS 38.05.205: "Prior discovery, location and filing shall initiate prior ' 1
rights to [locatable] mineral depos i t s . . . in or on state lands, other than . ;* ,

submerged lands, which are open to mining leasing....A lease application

shall be filed with the director within 90 days after receipt of the

[application] form....A mining lessee has the 'rclusive rights of possession

and extraction of all [locatable] m i n e r a l s ...lyi.ig within the boundaries of

his l e a s e .. . .Minerals may not be mined and marketed or used until a lease is

issued, except for limited amounts necessary for sampling or testing."

20) ARE THESE MINING LEASE REGULATIONS FINAL? There have been mining lease 

regulations in effect for many years, but DNR is proposing to make several 

important changes in those regulations. These changes (in particular, see 

Articles 3 and 8) are attached for your review and comment. Public hearings 

on the proposed amendments will be hold in Hay, as detailed in the hoaring 

notice (al30 attached). You may also comment in writing until May 31. The 

hearing testimony and written rosponses will be used to help the department 

decide on the final wording of the regulations. That decision will probably 

be made late in the ajmmar or e arly fall. The amendments will then require 

the :.pproval of the Alaska Department of Law before they can be officially 

filed and go into effect.
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R e g i s t e r  , 1 9 8 4  N A T U R A L  R E S O U R C E S  11 A A C  8 2 . 6 3 5

T I T L E  11. N A T U R A L  R E S O U R C E S .

C h a p t e r

82. M i n e r a l  L e a s i n g  P r o c e d u r e  (11 A A C  8 2 . 1 0 0  —  11 A A C  8 2 . 8 1 5 )

86. M i n i n g  R i g h t s  (11 A A C  8 6 . 1 0 0  —  11 A A C  8 6 . 8 3 5  [750])

C H A P T E R  82. M I N E R A L  L E A S I N G  PROCEDURE.

11 A A C  8 2 . 6 3 5 ( a )  is a m e n d e d  to r e ad:

11 A A C  8 2 . 6 3 5 .  S U R R E N D E R S .  (.1 ) All o f  the lan d  in a l e a s e  o r  p e r m i t  m a y  

be s u r r e n d e r e d  by t he l e s s e e  or p e r m i t t e e  o f  r e c o r d  b y  f i l i n g  a w r i t t e n  

s u r r e n d e r  at t he [A] a p p r o p r i a t e  [ F I L I N G ]  o f f i c e  o f  the d e p a r t m e n t .  A 

s u r r e n d e r  o f  a n y  legal s u b d i v i s i o n  o f  the l e a s e  or  p e r m i t  l a n d  [A P O R T I O N  OF  

T H E  L A N D ] ,  or  of  a s e p a r a t e  a n d  d i s t i n c t  z o n e  o r  g e o l ogical h o r i z o n  in all o r  

a p o r t i o n  o f  t he l a nd, is n o t  e f f e c t i v e  u n l e s s  a p p r o v e d  by  the coirrn'ssioner.

(Eff. 9 / 5 / 7 4 ,  R e g i s t e r  51; a m  7 / 2 2 / 7 9 ,  R e g i s t e r  71; am  / / , R e g i s t e r  )

Authority: AS 3 8 . 0 5 . 0 2 0

AS 3 8 . 0 5 . 1 4 5 ( a )

C H A P T E R  86. M I N I N G  RIGHTS.

A r t i c l e

1. G e n e r a l  P r o v i s i o n s  (11 A A C  8 6 . 1 0 0  -- 11 A A C  8 6 . 1 5 5 )  [140]

2. S t a k i n g ,  R e c o r d i n g  a n d  M a i n t a i n i n g  C l a i m s  a n d  L e a s e h o l d  L o c a t i o n s  (11 A A C

8 6 . 2 0 0  —  11 A AC 8 6 . 2 3 0 )

3. U p l a n d  M i n i n g  L e a s e s  (11 A A C  8 6 . 3 0 0  —  11 A A C  8 6 . 3 1 2  [.325]

4. P r o s p e c t i n g  S i t e s  (11 A A C  8 6 . 4 0 0  —  11 A AC 8 6 . 4 3 5 )

5. O f f s h o r e  P r o s p e c t i n g  P e r m i t s  a n d  L e a s e s  (11 AAC 8 6 . 5 0 0  -- 11 A A C  8 6 . 5 8 0 )  

[ . 570] --------------

7. M i n i n g  P r o d u c t i o n  L i c e n s e s  (11 A A C  8 6 . 7 0 0  -- 11 A AC 8 6 . 7 5 0 )

8. G e n e r a l  P r o s p e c t i n g  P e r m i t  a n d  L e a s e  P r o v i s i o n s  (11 A A C  8 6 . 8 0 0  —  11 A A C

8TT.82UT--------------------------------------------------------  1----

A R T I C L E  1. G E N E R A L  P R O V I S I O N S .

S e c t i o n

115. L o c a t i o n s  p r i o r  to t e n t a t i v e  a p p roval 

125. F a i l u r e  to c o m p l y


