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The Senate Labor and Commerce Committee has introduced legislation that 
would extend the Board of Examiners in Optometry another four years.

Sincerely,

Senator
Senate Labor and Commerce Committee



SO LD O TN A O PTOM ETRY C LiN IC  
JO H N  A. DEMSKE, O.D.

DO CTO R O F OPTOMETRY 
W O O D R U FF BLDC. - SUITE 202, 1 55 SMITH W AY 

SOLDO TN A, A K 99669

TELCLPHONE (907) 262-3168

April 11, 1984

Senate Labor and Commerce Committee 

Senator Richard Eliason 

Pouch V

Juneau, Alaska 99811 

Dear Senator Eliason,

I'm writing in regard to MB 702, concerning the continuation of Board 

of Examiners in Optometry.

All board members feel that some method of identification should be 

required with the application to practice optometry in the State of 

Alaska. We feel that it is our duty to the state to ensure that the 

applicant who sits for the examination is the same individual who will 

practice optometry on the people of Alaska.

Since there docs not appear Lo be a foolproof method to ensure identity 

we are in agreement with the recommendation of the Divlson of Occupational 

Licensing. They propose that the application require a photograph which 

is kept separate by the licensing examiner. After the applicant has 

finished the examination, the board has graded the exams and reviewed the 

applications, then the photographs arc compared for positive identification. 
Thereafter, the photograph become:: a permanent part of the applicants 

record lor future use.

I hope that this recommendation ,*ill resolve the issue. If you have any 

further questions, don't hesitate Lo contact me.

John A. Demskc, 0.1).

JAI)/bc

cc: Maynard Falconer, 0.1). ,Chai rman 

Wanda Fleming, Licensing Examiner

.,,9 American Optometric Association
llll"



SO LD O TN A OPTOM ETRY C LIN IC  
JO H N  A. DEMSKE. O.D.

DO CTO R OF OPTOM ETRY 
W O O D R U EF BLDC. - SUITE 202. 1 55 SMITH W AY 

SOLDOTNA, A k 99669

TELELPHONE (907) 262-3168
March 6,1984

The Honorable Richard Eliason 

Alaska State Senate 

Pouch V

Juneau, Ak. 99811 

Dear Senator Eliason,

Per our conversation during the hearing of last week concerning SB 437, Con­

tinuation of the Board of Examiners in Optometry, 1 have discussed the issue 

of the application photograph with the other members of the board.

Both board members expressed a desire Lo retain the applicants photograph for 

proof of identification. The photograph is our only method to ensure that the 

individual sitting for the exam is indeed the applicant who filed the required 

documents by mail. The only other alternative that we can think of is to have 

f ingerprints.

If you have an alternative that is more agreeable with the EEO, we would 

appreciate your recommendations. Thank you for your time in this matter.

S i r  ’

cc: Maynard Falconer, O.D.

Chairman, Optometry Board

Wanda Fleming, Licensing Examiner

I I I )
'i u n i

k  M r m l x - f

[B American Optometric Association
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SECTION BY SECTION ANALYSIS OF CSHB 7 0 4 ( L e C ) .  4 / 1 3 / 8 4 .

T h i B  p r o p o s a l  i s  i n t e n d e d  t o  p e r m i t  a u t o m o b i l e  s e r v i c e  c o r p o r a t i o n s  ( a u t o  
c l u b s )  t o  f o r m  a n d  o p e r a t e  i n  A l a s k a .  S i n c e  a u t o m o b i l e  s e r v i c e  
c o r p o r a t i o n s  d o  p r o v i d e  v e r y  l i m i t e d  f o r m s  o f  i n s u r a n c e ,  t h e y  a r e  
c u r r e n t l y  r e q u i r e d  t o  f o r m  a s  a n  i n s u r e r  u n d e r  T i t l e  2 1 .  T h i s  i s  
e f f e c t i v e l y  a  b a r r i e r  s i n c e  t h o s e  r e q u i r e m e n t s  a r e  a i m e d  a t  a  d i f f e r e n t  
k i n d  o f  e n t i t y .  T h e  d i v i s i o n  r e c o g n i z e s  t h a t  t h e  r e q u i r e m e n t s  f o r  a n  
a u t o m o b i l e  s e r v i c e  c o r p o r a t i o n  d o  n o t  n e e d  t o  b e  a s  s t r i n g e n t  a s  f o r  a  
n o r m a l  i n s u r e r  a n d  s u p p o r t  t h e  c o n c e p t  e n c o m p a s s e d  i n  CSHB 7 0 4 ( L & C ) .

S e c .  2 1 . 5 9 . 0 1 0 .  P a g e  1.  l i n e s  1 0 - 1 8 .
T h i s  s e c t i o n  r e q u i r e s  t h a t  a n  a u t o m o b i l e  
t o  t h e  p r o v i s i o n s  o f  t h e  new c h a p t e r .  I t  
c e r t i f i c a t e  o f  a u t h o r i t y  i s s u e d  u n d e r  AS 
o n l y  p r o v i s i o n s  r e f e r r e d  t o  o r  c o n t a i n e d ,  
a u t o m o b i l e  s e r v i c e  c o r p o r a t i o n .

s e r v i c e  c o r p o r a t i o n  i s  s u b j e c t  
e x c l u d e s  i n s u r e r s  w i t h  a  
2 1 . 0 9 .  I t  a l s o  p r o v i d e s  t h a t  
i n  AS 2 1 . 5 9  a p p l y  t o  a n

S e c .  2 1 . 5 9 . 0 2 0 .  P a g e  1.  l i n e s  1 9 - 2 9  a n d  p a g e  2 .  l i n e s  1 - 7 .
T h i s  s e c t i o n  r e q u i r e s  t h a t  t h e  a u t o m o b i l e  s e r v i c e  c o r p o r a t i o n  b e  a  
n o n p r o f i t  c o r p o r a t i o n  a n d  h o l d  a  c e r t i f i c a t e  o f  a u t h o r i t y  i s s u e d  by  t h e  
d i r e c t o r .  I t  a l s o  e s t a b l i s h e s  s o m e  p r o c e d u r a l  r e q u i r e m e n t s  a b o u t  o r d e r  o f  
f i l i n g  c e r t a i n  d o c u m e n t s  i f  t h e  a u t o m o b i l e  s e r v i c e  c o r p o r a t i o n  i s  a  
d o m e s t i c .

S e c .  2 1 . 5 9 . 0 3 0 .  P a g e  2 .  l i n e s  8 - 2 2 .
T h i s  B B c t i o n  e s t a b l i s h e s  q u a l i f i c a t i o n s  f o r  a  c e r t i f i c a t e  o f  a u t h o r i t y .  
T h e  a u t o m o b i l e  s e r v i c e  c o r p o r a t i o n  m u s t  bB f i n a n c i a l l y  s o u n d  a n d  i t  m u s t  
p o s t  a  b o n d  a s s u r i n g  t h a t  i t  w i l l  m e e t  i t 3  c o n t r a c t u a l  o b l i g a t i o n s .

S*'c.  2 1 . 5 9 . 0 4 0 .  P a g e  2 .  l i n e s  2 3 - 2 9  a n d  p a g e  3 .  l i n e s  1 - 2 1 .
T h i s  s e c t i o n  l i s t B  t h e  d o c u m e n t s  n e e d e d  t o  o b t a i n  a  c e r t i f i c a t e  o f  
a u t h o r i t y .  ( 4 )  p r o v i d e s  a n  o p t i o n  o f  two w a y s  t o  p r o v i d e  s o m e  e v i d e n c e  o f  
f i n a n c i a l  s o u n d n e s s .  T h e  r e s t  i s  a l m o s t  b o i l e r p l a t e  r e q u i r e m e n t s  f o r  
i s s u a n c e  o f  a  c e r t i f i c a t e  o f  a u t h o r i t y .

S e c .  2 1 . 5 9 . 0 5 0 .  P a g e  3 .  l i n e s  2 2 - 2 9  a n d  p a g e  4 .  l i n e B  1 - 1 4 .
S u b j e c t i o n s  ( a )  a n d  <b> p r o v i d e  t h e  r e s e r v e s  n e e d e d  i f  t h e  b o n d  f i l e d  
u n d e r  S e c .  2 1 . 5 9 . 0 3 0 ( 2 )  i s  f o r  $ 5 0 , 0 0 0 .  S u b s e c t i o n  ( c )  m a k e s  no  s p e c i a l  
r e s e r v e  r e q u i r e m e n t s  i f  t h e  b o n d  f i l e d  u n d e r  S e c .  2 1 . 5 9 . 0 3 0 ( 2 )  i s  f o r  
$ 2 5 0 , 0 0 0 .  S i n c e  t h e  a m o u n t s  f o r  w h i c h  t h e  a u t o m o b i l e  s e r v i c e  c o r p o r a t i o n  
w i l l  b e  a t  r i s k  a r e  v e r y  low f o r  e a c h  s u b s c r i b e r ,  t h e  b o n d  i s  a  g o o d  
s u b s t  i t u t e .

S e c .  2 1 . 5 9 . 0 6 0 .  P a g e  4 .  l i n e s  1 5 - 2 1 .
T h i s  s e c t i o n  r e q u i r e s  t h a t  r e c o r d s  b e  k e p t  on  a  g e n e r a l l y  a c c e p t e d  
a c c o u n t i n g  p r i n c i p l e s  b a s i s  r a t h e r  t h a n  t h a t  u s u a l  t o  a n  i n s u r e r ,  a 
s t a t u t o r y  b a s i s .
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S e c .  2 1 . 5 3 . 0 7 0 .  P a g e  4 .  l i n e s  2 2 - 2 3 .  a l l  o f  p a g e  5 .  a n d  p a g e  6 .  l i n e  1.  
S i n c e  t h i s  i s  a n  e x c l u s i v e  s t a t u t e ,  o n e  t o  w h i c h  p r o v i s i o n s  o u t s i d e  o f  
t h e  c h a p t e r  do  n e t  a p p l y ,  t h i s  s e c t i o n  irs n e e d e d  t o  b r i n g  o t h e r  
a p p r o p r i a t e  s e c t i o n s  o f  t h e  i n s u r a n c e  c o d e  t o  b e a r  o n  a u t o m o b i l e  s e r v i c e  
c o r p o r a t i o n s .

AS 2 1 . 0 3 .  T h i s  c h a p t e r  d e a l s  w i t h  t h e  s c o p e  o f  t h e  i n s u r a n c e  c o d e .
AS 2 1 . 0 5 .  T h i s  c h a p t e r  e s t a b l i s h e s  t h e  a u t h o r i t y  a n d  p o w e r s  o f  t h e

d i r e c t o r  o f  i n s u r a n c e .
AS 2 1 . 0 9 . 0 5 0 .  T h i s  s e c t i o n  b a r s  m i s l e a d i n g  o r  d u p l i c a t i o n  o f  i n s u r e r  

n a m e s .
AS 2 1 . 0 9 . 1 0 0 .  T h i s  s e c t i o n  d e a l s  w i t h  m a n a g e m e n t  a n d  a f f i l i a t i o n s  o f  

i n s u r e r s .
AS 2 1 . 0 9  1 2 0 - 1 7 0 .  T h e s e  s e c t i o n s  d e a l  w i t h  t h e  c e r t i f i c a t e  o f  

a u t h o r i t y .  I s s u a n c e ,  r e f u s a l  t o  i s s u e ,  o w n e r s h i p ,  c o n t i n u a n c e ,  
e x p i r a t i o n ,  r e i n s t a t e m e n t ,  a m m e n d m e n t .  r e v o c a t i o n ,  s u s p e n s i o n ,  a n d  
d u r a t i o n  o f  s u s p e n s i o n  o f  a  c e r t i f i c a t e  o f  a u t h o r i t y .

AS 2 1 . 0 9 . > 8 0 - 1 9 0 .  T h e s e  s e c t i o n s  d e a l  w i t h  s e r v i c e  o f  p r o c e s s .
AS 2 1 . 0 9 . 2 0 0 .  T h i s  s e c t i o n  d e a l s  w i t h  a n  a n n u a l  s t a t e m e n t .
AS 2 1 . 0 9 . 2 1 0 .  T h i s  s e c t i o n  d e a l s  w i t h  t a x a t i o n .
AS 2 1 . 1 2 .  T h i s  c h a p t e r  d e f i n e s  t h e  k i n d s  o f  i n s u r a n c e .
AS 2 1 . 3 5 .  T h i s  c h a p t e r  d e a l s  w i t h  u n f a i r  t r a d e  p r a c t i c e s  and fraudB.
AS 2 1 . 6 9 .  T h i s  c h a p t e r  d e a l s  w i t h  o r g a n i s a t i o n  a n d  c o r p o r a t e

p r o c e d u r e  f o r  d o m e s t i c  c o  r o r a  1 1 o n s .
AS 2 1 . 7 8 .  T h i B  c h a p t e r  d e a l s  y i t h  r e h a b i l i t a t i o n  a n d  l i q u i d a t i o n  o f  

i m p a i r e d  o r  i n s o l v e n t  i n s u r e r s .
AS 2 1 . 9 0 .  T h i s  c h a p t e r  c o n t a i n s  t h e  g e n e r a l  p e n a l t y  s e c t i o n  a n d  

g e n e r a l  d e f i n i t i o n s  f o r  t h e  i n s u r a n e e  c o d e .

S e c  2 1 . 5 9 . 9 0 0 .  
D e f i n i t i o n  s e c t i o n .



Automobile
Clubs________
(applicability 
of Insurance 
Code to)

HOUSE BILL NO. 704. by the Labor & Commerce Committee.
Relates to the applicability of the Insurance Code (AS 21) to 
automobile clubs. Amends AS 21.03.021 (Insurance. Scope of 
Code. Applicability of Code) by adding a new subsection that 
reads: "(b) This title does not apply to an automobile club
organized and operated without profit to any member for the purpose 
of providing service to travelers, including emergency road 
service, the providing of bail bonds for traffic offenses, 
reimbursement of legal fees for representation on traffic offenses, 
providing maps and trip planning services, or the arrangement of 
discounts, rebates or price reductions on travel-related goods and 
services. However, all policies and contracts issued by an 
automobile club shall provide for acceptance of service of process 
within the state. The director may require an automobile club to 
post with the department a bond in an amount not to exceed $50,000, 
issued by a corporate surety qualified under the lav.,-' of the state 
to act as surety in furnishing bail, and conditioned upon the 
organization's faithful fulfillment of its contracts within the 
state." Does not provide for an effective date.
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SENATE

FURTHER;

D a t e

Mr. P r e s i d e n t  

The C o m m i t t e e  on c o n s i d e r e d u ••

and (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  r e p o r t s  it b a c k  w i t h  
the f o l l o w i n g  r e c o m m e n d a t i o n s :

do pass

do pa s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

r e p l a c e  w i t h / o r  a d o p t  CS for 
n e w  title
s a m e  title a n d  r e c o m m e n d s

]

and a t t a c h e d  a " L E T T E R  O F  INTENT" 

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e c o m m e n d s  r e f e r r a l  to

( ] N E W  F I S C A L  N O T E

C o m m i t t e e

E M B E R S  S I G N I N G  
D O  PA S S

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S

C h a i r m a n

'i'w— S' J S  'r  r

C h a i r m a n  r e c o m m e n d a t i o n
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BY T H E  L A B O R  A N D
IN THE HOUSE » r • . ^  COMMERCE COMMITTEE

SENATE CS FOR CS FOR HOUSE EluL NO. 705 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the real estate surety fund."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.88.450 is amended to read:

Sec. 08.88.450. REAL ESTATE SURETY FUND. The real estate surety

fund is established [THERE IS CREATED A SPECIAL ACCOUNT] in the gener­

al fund [KNOWN AS THE REAL ESTATE SURETY FUND] to carry out the pur­

poses of AS 08.88.450 - 08.88.500. The fund j_s [SHALL BE] composed of 

payments made by licensed real estate brokers and salesmen under 

AS 08.88.455 and filing fees retained in accordance with AS 08.88.460. 

The fund may not exceed $500,000 and amounts in the fund in excess of 

$250,000 may be appropriated for real estate educational, purposes as 

provided in AS 08.88.091.

* Sec. 2. AS 08.88.455(a) is amended to read:

(a) A licensed real estate broker^ [OR] associate broker, or

salesman when obtaining or renewing a real estate license, in lieu of

obtaining a corporate surety bond, shall pay to the commission in 

addition to the license fee, a surety fund [BOND] fee not to exceed 

$125 [, AND A LICENSED SALESMAN, WHEN OBTAINING OR RENEWING A LICENSE, 

IN LIEU OF OBTAINING A CORPORATE SURETY B O N D , SHALL PAY TO THE COMMIS­

SION IN ADDITION TO THE LICENSE FEE, A BOND FEE NOT TO EXCEED $40]. 

After the fund reaches $*.50,000 the commission shall by regulation 

adjust the surety fund [BOND] fees so that, taking into account anti­

cipated expenditures for claims against the fund and real estate 

educational purposes, the fund is maintained at a level not less than

-1- SCS CSHB 70 5 (L&C)



J

1

2

3

4

5

G

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

27

23

24

25

26

27

28

29

>* w  iviv x "U IV N  U K iiT  1

)
I

i
i

$250,000. 1

* Sec. 3. AS 08.88.460 is amended by adding new subsections to read:

(c) Within seven days after receipt of notice of a claim under

(b) of this section the real estate broker, associate real estate 

broker, or real estate salesman against whom the claim is made may 

elect to defend the claim as a small claims action in district court 

under District Court Civil Rules 8 - 22, if the claim does not exceed 

the small claims jurisdictional limit. An election to defend a claim 

in district court under the small claims rules may not be revoked by 

the broker, associate broker, or salesman without the consent of the 

claimant. Upon receipt of a valid written election under this subsec­

tion the commission shall dismiss the claim filed with the commission 

and notify the claimant that the claim must be brought as a small 

claims action in the appropriate state court.

(d) A claimant under this section shall pay a filing fee of $250 

to the commission at the time the claim is filed. The filing fee 

shall be refunded oniy if the commission makes an award to the claim­

ant from the real estate surety fund, or if the claim is dismissed 

under (c) of this section.

* Sec. 4. AS 08.88.465 is amended by adding a new subsection to read:

(f) The provisions of this section do not apply to a claim that 

is dismissed under AS 08.88.460(c).

* Sec. 5. AS 08.88 is amended by adding a new section to read:

Sec. 08.88.474. PAYMENT OF SMALL CLAIMS JUDGMENT. If a claim 

originally filed with the commission is dismissed and is heard as a 

small claims action under AS 08.88.460(c) and the claimant prevails in 

the small claims action against the real estate broker, associate real 

estate broker, or salesman, the commission shall make an award from 

the fund of any outstanding portion of the small claims judgment on 1 

SCS CSHB 705(L&C) -2-
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receipt of a copy of the final judgment and an affidavit from the 

claimant stating that more than 30 days have elapsed since the judg­

ment became final and that the broker, associate broker, or salesman 

has not satisfied the judgment during that time. After payment of a 

small claims judgment the commission is subrogated to the claimant's 

rights in the judgment under AS 08.88.490.

/
/
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HB
716

CSHB 716 (L&C)
Page 2 of 4

(NOTE: 77. i n f l a t i o n  f a c t o r  p r o j e c t e d  f o r  FY *86 th ro u g h
FY ‘8?  f o r  o p e r a t i n g  c o s t s )

ICC EEBSQUfiL-SEEyiCESi

1 E x e c u t i v e  S e c r e t a r y ,  Range 18A
PX, 12 months  t o  be  l o c a t e d  in Anchorage 4 6 , 5 1 9 .8 8

2CC IBBVELl

E x e c u t iv e  S e c r e t a r y  3 b o a rd  meowings <2 days  e a .  <3 £80
pei '  d a y /  p e r  diem = $160 x 3)  $480 .00
T r a n s p o r t a t i o n  -  3 b o a rd  mtgs  <3
$400 e a .  1 ,200 .00

Note:  There  a r e  119 l i c e n s e d  p h a rm a c ie s  uihich r e q u i r e  i n s p e c t i o n s .  Assuming
th e  E x e c u t iv e  S e c r e t a r y  m i l l  be  l o c a t e d  in  t h e  Anchorage  a r e a ,  t h e  f o l l o m in g  
does  no t  i n c l u d e  t h e  41 ph a rm a c ie s  in  t h e  Anchorage a r e a .  These c o n s i s t  o f  
32 R e t a i l ,  2  W ho le sa le ,  6 H o s p i t a l  P h a rm ac ie s ,  and 1 N urs ing  Home Drug Room 
pharmacy.

T r a n s p o r t a t i o n  f o r  I n s p e c t i o n s  not  in  t h e
Anchorage a r e a ,  a t  $400 e a . x 78 3 1 , 2 0 0 .0 0

Per  Diem f o r  I n s p e c t i o n s  n o t  in t h e  Anchorage
a r e a ,  a t  $80 p e r  day x 3 d ays  e a . x 78 18 . 7 2 0 . 0 0

$ 5 1 ,6 0 0 .0 0

3CC CQNIEf££IUBL:

P o s t a g e ,  t e l e p h o n e ,  p r i n t i n g ,  p u b l i c a t i o n  and
o p e r a t i n g  c o s t s :  $ 2 , 0 0 0 .0 0

(With th e  a u t h o r i t y  t o  i n v e s t i g a t e  v i o l a t i o n s ,  t h e  
fo l l o m in g  m i l l  a p p l y : )

Lega l  f e e s :  E s t i m a t e d  2  i n v e s t i g a t i o n s  a n n u a l l y  m i l l  
r e s u l t  in  d i s c i p l i n a r y  p r o c e e d i n g s :  F ees  c o v e r  a l l  c o s t s  
i n c l u d i n g  h e a r i n g  o f f i c e r  f e e s ,  c o u r t  c o s t s ,  c o u r t  r e c o r d e r  
c o s t s ,  a p p e a l s  c o s t ,  m i t n e s s  f e e s ,  and a l l  o t h e r  r e l a t e d  c o s t s ;  
(E s t im a te d  each  h e a r i n g  p r o c e s s  c o s t  i s  $ 1 0 ,0 0 0 .0 0  x 2)

2 0 , 0 00 .0 0
E x e c u t iv e  S e c r e t a r y  l e a s e d  v e h i c l e ,  d ry  m /m ain tenance :

Anchorage:  1 v e h i c l e  <3 $410 .00  p e r  month x 12 months  4 , 9 2 0 .0 0

F u e l :  1 l e a s e d  v e h i c l e  <? e s t .  $87 .50  p e r  month
x 12 months

$ 2 7 ,9 7 0 .0 0

- 2 -



April 25, 1984 HOUSE JOURNAL
SUPPLEMENT No. 134

4 0 0 COMMODITIES: CSHB 716 (L&C)

S t a t i o n e r y ,  t y p e w r i t e r  r i b b o n s ,  p en s ,  p e n c i l s ,  
t a b l e t s ,  and o t h e r  m i s c e l l a n e o u s  desk  t o p  s u p p l i e r

HB 
716

1 ,2 0 0 . 0 0

 EGUIEdENIl (one t ime c o s t s  o n ly )

1 d e s k ,  d o u b le  p e d e s t a l ,  60" x 30" @ 568.22 e a .  5 6e .2 2
1 c h a i r ,  e x e c u t i v e  s w i v e l ,  tui th arms (§ $313.30 313.30
1 t y p e w r i t e r ,  IBM c o r r e c t i n g  S e l e c t r i c  w i th  dua l

p i t c h ,  15 .5  inch p a p e r  c a p a c i t y  •§ $ 1 , 3 6 9 . 3 6  e a .  1 ,3 6 9 .3 6
1 t y p e w r i t e r  t a b l e  <1 $ 1 3 5 .6 5  e a .  135 .65
1 c h a i r ,  s i d e  w i t h o u t  a rm s ,  c o n t o u r  s t y l e  »§

$114 .60  e a .  114 .60
1 r e c o r d i n g  machine ,  p o r t a b l e ,  L a n i e r  <§ $775 .87  e a .  7 7 5 . S7
1 bookcase  w i th  3 a d j u s t a b l e  s h e l v e s  <? $164 .69  e a .  164 .69
1 f i l e  c a b i n e t ,  5 d r a w e r ,  l e g a l  w / lock  <? $406.91 e a .  406 .91
1 c a l c u l a t o r s ,  de sk ,  p r i n t i n g  and d i s p l a y ,  1 2 - d i g i t ,

<3 $364 .66  e a .  __3 6 ^ 6 6
$ 4 , 2 1 3 .2 6

6GQ LBND-&-.SXBUCIUBES:
150 s q .  f t .  & $2 .00  p e r  f t .  p e r  mo. x 12 mas. $ 3 ,6 0 0 .0 0

TOTAL OPERATING COSTS: $13 5 ,1 0 3 .5 4

-3-
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Draft SCS CSHB 705 (L&C): "An Act relating to the real estate surety

•Fund."

The Real Estate Commission and the Department of Commerce and Economic 
Development support the proposed changes to HB 705. Additional comments 
on the filing fee and the small claims procedure follow.

1. Filing fee:

The commission has advocated and requested that a filing fee be 
charged to file a claim against the surety fund. The commission, 
therefore, strongly supports this amendment.

2. Small Claims Procedure Option:

The commission urges that the bill make one further provision. 
Whether a claim is paid upon a small claim judgment or a hearing 
officer decision, the award should also be against the licensee or 
licensees and not just the fund. In the case of a claim paid on a 
hearing officer's decision, the bill should road: "If the
respondent licensee does not pay the claim within _________  days,
the claimant will be paid from the surety fund."

In cases in which a claim is paid by the fund, suggested language 
is as follows:

"When a claim is paid by the fund and the licensee Joes not appeal 
the claim within the allowable time, upon application by the 
commission, the Superior/District Court shall order smimary 
judgment against the licensee for the amount paid by the fund. If
the amount of the judgment is not paid within________ day^, the
court shall, upon request by the commission, issue a Writ of 
Execution against the judgment debtor licensee."

Without something of this nature, the commission is in the position 
of having to spend a great deal of additional resources going
through a lawsuit to recover awards paid out. The commission does
not have the funding tc do this and the licensee may avoid 
repayment.

In any case,since there is a right of appeal of a decision, if a 
licensee does not appeal or loses an appeal, it is costly and 
redundant to require another "trial" in order for the fund to 
recover from the licensee.

The idea that some licensees might be getting a "free ride" on the 
fund because the commission is unable to recover amounts paid cut 
was one of the major items with which licensees expressed 
dissatisfaction at the hearing on HB 705 held by the commission. 
This would correct the problem.

The commission also strongly supports retaining the suretv fee 
limit change which is in HB 705.

i * 
/,
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What this is intended to do is make the limit on both salesperson and 
broker surety fees the same. This will enable the commission to charge 
the same fee for all licensees. The reasons for this are:

1. Experience has demonstrated no actual justification for 
differential fees. To be fair, the fees should be equal.

2. Charging and collecting different fees is more costly in 
administrative work involved and leads to more errors and delays in 
issuing licenses. The change would lessen the administrative cost 
per licensee of collecting fees and issuing licenses.

3. This is r>ot a measure to increase revenue. Current revenues are
quite adequate. The fund now stands at over $600,000. The
commission will establish a fee that will bring in about the same
amount as is currently being collected. The actual fee for 1986-87 
is estimated to be about $80 per licensee if the change in limit is 
passed.

It appears that there was a widespread misunderstanding that this
change was needed to fund excessive draws on the fund. It is
purely an administrative cost cutting measure.

Richard A. Lyon, Commissioner 

Date: £ * 2 4 - 8 ^
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MEMORANDUM State of Alaska
Dick Monkman
Assistant Attorney General 
Dept, of Law

FILE NO:

DATE:
March 9, 198/,

FROM.
James L. Magowan 

Executive Director 

Alaska Real Estate

TELEPHONE NO:

SUBJECT:
Re: Attached White Paper 

from Alaska Association 

of Realtors

The attached "White Paper" has been presented to the Commission. The 

Alaska Association of Realtors favors immediate action to implement the 
recommendations of this paper and it has asked the Commission to join the 
Association lu supporting inclusion of these provisions.

The Commission did not act to do this because it wanted to get more 
information berore acting. The first action by the Commission is to 

request your comment and input on the recommendations of the Association.

JLM/cw/0702C9

Office of the Attorney General
Anchorage Branch 

Anchorage, Alaska
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T o : Alaska Real Estate Commission

From: Alaska Association of REALTORS

Date: March 5,. 1984

This is Part 1 of the industry response to the request from the Commission 

at their January 1984 meeting for recommendation of needed changes in the

Surety Fund, and is drafted so that pages 1-11 may be lifted for use by the 

Commission and Association in approaching the legislature. Pages 12 & 13 

are recommended as a briefing and instruction sheet for hearing officers 

of surety fund claims under the existing statute and regulations.

The remainder of the real estate statute and corresponding regulations 

will be reviewed and subsequent parts of this white paper will detail to 

the Commission

1 ) the content recommendations

2 ) the rationale for the recommendations

3) the suggested action to accomplish, i.e. propose a statute change,

amend the regulations, or adopt an operating procedure.

relevant statutes, regulations and operating procedures. It addresses only the
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h i s t o r y

From its creat.'on in 1966, as reflected in AS 08.88, the Real Estate

Commission's primary purpose has been the protection of the public through the 

examining and licensing of real estate practitioners. Through 1975, the 

public's gua r a n t e e  of monetary relief was a required bond in the amount of 

S 1000/Salusman and $ 5 0 0 0 (broker.

T h r o u g h  the earl)’ '70's there were few claims against the bonds; however, 

the industry realized that the bonding level was not adequately protecting the 

.public's interests. Following the example of twelve other states, (Footnote: 

1976 NARELLO Report, page 25) the industry together with the Real Estate

C ommission actively lobbied for the 1976 legislation (Attachment A: 65.85.010-110 

& 08.38.231, .071, & .6 0 1 ) to create a surety fund with a two-fold purpose:

1 ) to provide indemnification up to 510,000/transaction for judgments 

awarded by the courts to persons who suffered financial loss because of a 

licensee's actions that involved fraud, deceit, misrepresentation, or conversion 

of trust funds, and

2 ) to provide funding for real estate education of both the public and the

licensees from funds ccllecced in excess of the specified $250,000 ninimum

balance in the fund.

- The 1 9 7 6  legislation, which was patterned after the California model, 

required court action and a judgment against a licensee prior to any disbursement 

of Surety Fund dollars. However, A l a s k a ’s enacted version did not require an 

attempt to collect money from or attach the assets of the named licensee,' 

nor did it provide for any review by the Commission prior to payment from the fund

I*'*



- - T h u s  from the 1976 license renewal cycle when the first fees were paid into 

the surety fund, judges were able to order payment directly from the fund to 

satisfy a judgment.

These conditions were in effect until 19S0 when the statute was amended," 

initiated by t h e 'Legislative Audit Committee during the Sunset Review, to charge 

the Real Estace Commission with the responsibility to both hear cases and 

award payments but without ensuring the full protection of due process and 

judicial p r ecedent (Attachment B).

The use of hearing officers (as allowed by the Administrative Procedures 

Act) starting in January 1982 and the regulations adopted by the Commission in 

December 1982 (effective April 1983) have further attempted to work within the 

current statute (Attachment C).

Attachments: A) 1974 Surety Fund Statute

B) 1980 Amended Surety Fund Statute

C) 19S2 Surety Fund Regulations
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Currer.t Situation

The real estate industry in Alaska consists of soma ^000 licensees who 

support sensible legislation to regulate the industry and to protect the pub lie 

against illegal real estate practices. This sense of professional responsi­

bility has not changed throughout the 2 0 -year historical summary period- out 1 ined 

a b o v e .

Currently there are no filing fees or costs if a claim is denied, nor 

is the claimant required to exhaust other remedies befor® *•** satisfaction

.from the Surety Fund. Thus, the "no-risk" and "no-costs incurred" status of 

claimants simply encourages claims. Further, the stav.^ entity, either contracted 

or appointed, is in the position of being both judge and jury.

lr is the consensus of the industry that a corccntrated effort must 

be made immediately to restore the integrity of the surety fund, both in 

concept and in actual administration.

Points to Achieve

1. Ensure the rights of all parties to due process through the court

system with the determination of a claim's validity and resultant damage

assessment in the courts.

2. M a i n t a i n  the Surety Fund as a resource to be drawn upon only when funds

are not collectable from the judgment debtor by any other means.

3. Charge the Real Estate Commission with the responsibility of timely 

license action on the licensee whose action has resulted in a draw from the Fund.

d. Direct the Real Estate Commission to provide quality education 

programs to licensees and the public as to licensees' responsibilities under the 

real estate statutes and regulations.



Means to Achieve

The following is proposed to be introduced as an amendment to KB 389.

Add a Section 11: Article 5 (AS 08.88.950-500) is amended so that in its 

entirety it would read:

NO CHANGE

Sec. 0 8 . 8 8 . 9 5 0  Real estate surety fund. There is created 

a special account in the general fund known as the real estate 

surety fund to carry out the purposes of this chapter. The 

fund shall be composed of payments made by licensed real 

estate brokers and salesmen under AS 08.38.955. The fund may 

not e xceed S500,000 and amounts in the fund in excess of 

5 2 5 0 , 0 0 0  may be appropriated tor real estate educational pur-~ 

pcses as provided in AS 08.88.091. (1 ch 198 SLA 1979, am 39

ch 167 SLA 1980; AS 95.85.010)

Alreadv in 

CSHB389 for 

c q u a 1 i za t ion 
of fee struc­

ture.

AS 08. 8 8 . 9 5 5  Payments bv real estate brokers and salesmen.

(a) A licensed real estate broker, associate Broker, of sales­

man when o b taining or renewing a real estate licnese, in lieu 

of o b t a i n i n g  a corporate surety bond, shall pay to the commission 

in addition to the license fee, a Surety Fund fee not to exceed 

5125. After the fund reaches 5250,000, the commission shall 

by r e g ulation adjust the bond tees so that, taking into account 

an t i c i p a t e d  expenditures for claims agaii\st the fund and veal 

estate educational purposes, the fund is maintained at a 

level not less than $250,000.
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(b) All fees collected under this section shall be paid at 

least once a month by the commission into the general fund.

These payments shall be credited to the real estate surety fund. 

(1 ch 143 SLA 1974; am 35 ch 167 SLA i960; AS 45.S5.020)

AS O S . 8 8 .460 Cl a i m  for p a y m e n t .

(a) When any aggrieved person obtains a final judgment in any 

court-of competent jurisdiction against any person or persons - 

licensed under AS 08.88, under grounds of fraud, deceit, inten­

tional m i s r e p r esentation or conversion of trust funds, arising 

directly out of any transaction when the judgment debtor was 

licensed and performed acts for which a licensee is required 

under AS 08.88, the aggricvea person may, upon the judgment 

becoming final, file a verified application in the court in 

which the judgment was entered for an order directing payment 

out of the Real Estate Surety Fund of the amount of actual and 

direct loss in the transaction up to the sum of ten thousand 

dollars ( $ 1 0 ,0 0 0 ) of the amount unpaid upon the judgment.

In the case of a small claims court judgment, the aggrieved 

person shall file the verified application in the. district 

court in which the judgment was entered in favor of the 

aggrieved person. The court shall then make a determination 

as to whether the small claims court judgment was based on facts 

c o n stituting grounds for recovery under this section and may 

enter an order directing payment of the small claims court 

judgment out .of the Real Estate Surety Fund.
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A copy of the verified a p p l i cation shall be served upon 

the commission and the judgment debtor and a certificate or 

affidavit of that service filed with the court.

(b) Nothing in this section shall be interpreted to 

authorize payment from the Real Estate Surety Fund for trans­

actions or events which solely involves innocent misrep r e s e n­

tation on the part of a real estate licensee.

(c) A pplication for payment from the funo shall be made 

within one year from the date that the judgment becomes final.

AS 08.SS.A65 Time for action bv court on application for pay­

ment: required showinr. of person aggrieved.

(a) The court shall conduct a hearing upon such application 

30 days after service of the applic a t i o n  upon the commission. 

Upon petition by the commission and showing of good cause, the 

court may continue the hearing for such further period as it 

deems appropriate. At the hearing, the aggrieved person shall 

be required to show that:

( 1 ) he is not a spouse of the debtor, or the personal 

representative of such spouse.

( 2 ) he has complied with all requirements of this article.

(3) he has obtained a judgment as s'et out in AS 08.88.^60, 

-r--ing the amount thereof and the amount owing thereon at the 

date of the application.
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(4) he has made all reasonable searches and inquiries to 

a scertain whether the judgment debtor is p o ssessed of real

or personal property or other assets, liable to be sold or applied 

in satisfaction of the judgment.

(5) he has discovered no personal or real property or 

other assets liable to be sold or applied, or that he has dis­

covered certain of them owned by the judgment debtor and liable 

to be so applied, and thac he has taken all necessary action 

and proceedings for the realization thc'eof, and that the amount 

thereby realized was insufficient to satisfy the judgment, 

stati .g the amount so realized and the balance remainirj due

on -he judgment.

(6 ) he has diligently pursued his remedies against all 

the judgment debtors and all other persons liable to him in

the transaction for which he seeks recovery frum the Real Estate 

Surety Fund.

(7) he is m aking said application no more than one year 

after the judgm-nt becomes final.

AS 08.83. 470 Order of Court; grounds; defense of actions:

burden of proof: presumption: dismissals: c o m promise of c l a i m s .

(a) Whenever the court proceeds upon an a pplication as
%

set forth :'.n AS 08.88.465 it shall order payment out of the 

Real Estate Surety Fund only upon a d e t e r mination that the 

aggrieved party has a valid cause of action w i t h i n  the purview 

of AS 08.83.460 and has complied wit h  the provisions of AS 08.88.465,
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l£ the judgment in favor of the applicant was by default, 

stipulation, or consent, or if the a c t i o n  against the licensee 

w as defended by a trustee in bankruptcy, the applicant shall 

have the burden of p r o ving t h a t 'the'cause of action against'the 

licensee was for fraud, intentional m i s representation, deceit, - 

or conversion of trust funds. Otherwise the judgment shall- 

c r e a t e  a rebuttable presumption of the fraud, intentional mis-"- 

representation, deceit, or conversion of trust funds by the 

licensee, which presumption shall affect the burden of producing 

evidence .

The commission may move the court at any time to dismiss * 

the application when it appears there are no triable issues and 

the petition is without merit. The m o t i o n  may be supported by 

aff i d a v i t  of any person or persons h a v i n g  knowledge of the 

facts, and may be made on the basis that the petition, and the 

judgment referred to therein, docs not form the basis for a 

m e r i t o r i o u s  recovery claim within the p u r v i e w  of AS 08.88.-60; 

provided, however, that the commission shall give written notice 

at least 1 0  days before such motion.

AS 09.88.^71 Oefense uf actions: co n c l u s i v e  adiudications

of i s s u e s .

(a) If the judgment, is found against more than one individual 

1 icensed u n d e r  AS OR.RR fo*- performance of acts for which a 

license is required under that chapcer, it shall be the resnonsi- 

biI icy of the commission, in the absence of p r oration by the 

court, to prorate the award charges a m o n g  the said judgment debtors.
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NO CHANGE

NO CHANCE
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AS 0 8 .83.^7? O r d e r  directing payment out, of fund; limitation 

of l i a b i l i t y .

If the court finds after the h e a r i n g  that the claim should 

be levied against the Real Estate S u r e t y  Fund, the court shall 

enter an order directed to the c o m m i s s i o n  requiring payment 

from the Real Estate Surety Fund of the amount payable upon the 

c l a i m  pursuant to the provisions of and in accordance with the 

limitations contained in this chapter.

Notw i t h s t a n d i n g  any other provisions of this chapter, the 

liability of the Real Estate Surety Fund for the purposes oi this 

c h a p t e r  shall not exceed ten thousand dollars ($ 1 0 ,0 0 0 ) for any 

one transaction for which the cause of action occurred, 

regardless of the number of persons injured, the number of 

licensees involved, or the number' of parcels of real estate 

i n v o 1 ved in the transaction.

Sec. 08.99.A75 M a x imum liability. (a) The m a x imum liability 

of the real estate surety fund does not exceed $50,000 for any 

one broker or salesman.

Sec. 08.88.^80. Order of claim payment If the money 

d e p o s i t e d  in the real estate surety fund is insufficient at a 

given time to satisfy a duly a u t h orized claim against the fund, 

the commission shall, when sufficient money has been deposited 

iii the fund and appropriated, satisfy unpaid claims in the order 

that the claims were originally filed, plus accumulated interest 

at the rate of eight percent a year. (1 ch K 3  SLA l97i; am ch 167 

SLA 1980; AS i 5 . 85.070)



\
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>o Substantive 

Change

NO CHANGE-

NEW

AS 08.S8.AQQ. Right to S u b r o g a t i o n .

When upon che order of the court, the commission has paid 

from che Real Estate Surety Fund a " y  sum to the judgment creditor, 

the commission shall be subrogated to all of che right of che 

judgment creditor and the judgment creditor shall assign all his 

right, title and interest in the judgment to the commission. Any 

a mount and interest recovered by the commission on the judgment 

shall be deposited in the Real Estate Surety Fund.

AS 08.58.^95. Disciplinary action against brokers and salesmen.

Nothing contained herein shall limit the authority of the 

co m m i s s i o n  to take disciplinary action against any licensee for 

a violation of any of the provisions of AS 0 8 . SS or the regula­

tions promulgated by the commission. The repayment in full of all 

o bligations to the Real Estate Surety Fund by any licensee docs 

not nullify or modify the effect of disciplinary proceeding 

br o ught under the provisions of AS 08.88.

Sec. 08.S8.500. Definition. In this chapter a commission 

m e a n s  the Real Estate Commission establ i s h e d  under this chapter. 

(AO ch 167 SLA 1980; AS A5.85.120)

(a) "final judgment" means a judgmenc not subject to further 

judicial review.
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Observations of Julian Mason:

1. At such time as the first version of suggested changes may be enacted by the 

legislature, the commission as a m atter of h o u sekeeping should rescind che 

Surety Fund regulations which would no longer be relevant.

2. To my knowledge, no other regulatory body in the stacc can award damages to 

a third party without a jury trial. They can fine and/or assess losers to 

pay attorney fees.

3. Small c laims court defendants can opt for district court in order to 

have a jury trial.

i



R e c o m mended Hearina Officer Briefing and Instructions

The 1974 legislations which provided for the creacion of a surety fund, 

starting with fees collected in the 1976 license renewal cycle, was che cul­

mination of joint efforts of che commission and the industry to more adequately 

protect the public from illegal actions of licensees. Its intended purpose was 

two-fold: /

(1) to provide indemnification up to $ 1 0 , 0 0 0 / 1 ransaction and S50,000/Licensee 

for judgments awarded by the courts to persons who suffered financial loss 

because of a licensee's actions that i n v o 1 ved fraud, deceit, misrepresentation, 

or conversion of crust funds, and

(2 ) to provide funding for real estate education of both the public and 

the licensees from funds collected in excess of the specified $250,000 m i n imum 

balance in the fund.

When che 1980 amendments to the statute removed the necessity of a court 

judgment to access the fund, it shifted the responsibility for providing 

a fair and impartial hearing and a decision based on facts to our arena. It is 

this hearing, held in accordance with the A dministrative Procedures Act, and a 

proposed decision with its accompanying rationale that we, the Alaska Real 

Estate Commission, require of you.

It is worthy of note that most states which have similar recovery funds

provide some means of attempting to collect from the w r o n g d o e r - 1 icensee prior 

to considering a claim against their respective funds. Other provisions 

common Co many states require proof of fraud, intentional misrepresentation, or 

intentional improper actions; most states do not support collection based on 

negligence, and this commission has reservations about awards based on reasons 

other chan intentional misreprcs'. n t a t i o n .



It is che policy of chis commission to stay proceedings pursuant to

AS OS.S8.i-65 (a) when a court action is pending..

When v r i t i n g  your findings on an assigned case, please use the following 

format for submitting the proposed decision to the commission.

1. Case file number

2. Identity of Claimant and Respondent 

'3. Summary paragraph which includes:

a) c l a i mant's requested amount

b) respondent licensee's alleged violation, i.e. fraud, deceit, 

misrepresentation, or conversion of trust funds.

c) D a c e s — of the transaction, of the claim, and of che hearing

4. Any other pertinenc introduct~ry material should be in a second

paragraph.

3. Findings of fact elicited in the hearing.

'6 . Conclu s i o n s  of law with racionale and case precedent as needed-.

7. Recommendation:

a) to pay in cocal

b) to pay in part

c) to deny payment

8 . if more than one licensee is named as respondent and payment is 

recommended, specify which licensee(s) wore actually uilcy of che 

fraud, deceit, misrepresentation, or con v e r s i o n  of trust funds.
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REPLY TO:

BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERA L

□  1031 W 4th A VENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: (907) 276-3550

April 24, 1984

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701 
PHONE: (907) 452-1568

□  POUCH K - STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

0 3 rC 5 L H

James L. Magowan, Executive Director 
Alaska Real Estate Commission 
3601 C Street Suite 722 
Fronti ar Building 
Anchorage, AK 99503

At your request on behalf of the Real Estate Commis­
sion, we have reviewed the White Paper dated March 5, 1984, by 
the Alaska Association of Realtors pertaining to the real estaLe 
surety fund. Some of the comments and concepts advanced by the 
Alaska Association of Realtors in the White Paper are now 
embodied in proposals before the 13th Legislature, specifically 
HR 705 and SB 537.

The current real estate surety fund claims program as
outlined in AS 08.88.450 et seq. has benefited hundreds of 
Alaskan consumers and real estate professionals since it was 
enacted in 1980. The program has provided a swift, inexpensive, 
and fair method of resolving many real estate sales disputes. It 
has allowed hundreds of consumers to bring their grievances 
before a qualified, impartial tribunal without the frustration, 
delay and high cost of going to court. In our view, the program 
has given a measure of protection to consumers while providing 
real estate professionals with a full and fair opportunity to 
contest the merits of any claim made against the surety fund. 
The existing surety fund has done much to enhance the public 
trust and confidence in the real estate profession in general, a 
goal we support and encourage.

To be sure, the surety program could be improved in
some respects. I agree with the point made by the Alaska Asso­
ciation of Realtors that some means must be found to reduce friv­
olous claims against the surety fund. It is my belief that frivo­
lous claims can be essentially halted by imposing a significant

Re: Alaska Association of Realtors
"White Paper" on the surety 
fund

Dear Mr. Magowan



James L. Magowan, Executive Director April 24, 1984
Alaska Real Estate Commission Page 2

filing fee, -perhaps up to $150, to be paid by each claimant prior 
to processing a claim against the surety fund. If the claimant 
does not prevail, then the filing fee would be lost. Such a 
filing fee would most likely chill frivolous claims without 
unnecessarily impeding valid claims made against the fund.

I recognize that this is a policy call rather than a 
legal determination. I would therefore simply urge the 
commission to carefully weigh the effects of the approach taken 
in the White Paper and by the two pending bills and caxefully 
consider their effects on both the real estate consumers and on 
the real estate profession. As a general rule, I am not 
enamoured with placing more disputes in our already overworked 
judicial system. Of course, any aggrieved party from a real 
estate surety fund proceeding does and ought to have the ability 
to appeal the findings and award to a superior court.

If we can be of additional assistance to the commission 
concerning any aspect of the surety fund, please contact us.

NCG:eer

cc: The Honorable Dick Elaison,/'
Senator

The Honorable Jalmar Kerttula 
President of the Senate

The Honorable Joe Hayes 
Speaker of the House

Ray Gillespie 
Special Staff Assistant 

to the Governor

The Honorable Dick Lyon, Commissioner 
Department of Commerce and Economic Development

Sincerely,

Norman C. Gorsuch 
Attorney General



NOTICE: 
tion in the

T h i^ ip in ion  is subject 'to forr.al ^ r e c t io n  before publica- 
flR ric  Reporter. Readers are ^Riuested to bring typo­

graphical or other formal errors to the attention of the Clerk of the 
Appellate Courts, 303 K Street, Anchorage, Alaska 99501, in order 
that corrections may be made prior to permanent publication.

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

S T A T E  OF  A L A S K A ,  R E A L  E S T A T E  
C O M M I S S I O N ,

A p p e l l a n t ,

v .

M Y R N A  J O H N S T O N  a n d  E V A  L O K E N ,

A p p e l l e e s .

F i l e  No. 7826 

O P I N I O N

[No. 2825 - M a y  4, 1984]

A p p e a l  f r o m  the S u p e r i o r  C o u r t  o f  t h e  S t a t e  of  
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

M i l t o n  S o u t e r ,  J u d g e .

i

A p p e a r a n c e s :  R i c h a r d  D. M o n k m a n ,  A s s i s t a n t
A t t o r n e y  G e n e r a l ,  A n c h o r a g e ,  N o r m a n  C. 
G o r s u c h ,  A t t o r n e y  G e n e r a l ,  J u n e a u ,  for 
A p p e l l a n t .  W. R i c h a r d  F o s s e y ,  B a n k s t o n  & 
M c C o l l u m ,  A n c h o r a g e ,  a n d  P e g g y  A l a y n e  R o s t o n ,  
A n c h o r a g e ,  f o r  A p p e l l e e s .  L e w i s  G o r d o n ,  
B a i l y  & M a s o n ,  A n c h o r a g e ,  for A l a s k a  A s s o c i a­
ti o n  o f  R e a l t o r s ,  A m i c u s  C u r i a e .

B e f o r e :  B u r k e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
C o m p t o n  a n d  M o o r e ,  J u s t i c e s .  [ M a t t h e w s ,  
J u s t i c e ,  n o t  p a r t i c i p a t i n g ]

P E R  C U R I A M .

S u p rem e  C o u r 4 ~  d e c i s i o n  re: - f u n d



T h i s  a p p e a l  p r e s e n t s  a f i r s t  i m p r e s s i o n  q u e s t i o n  

as  to  t h e  s c o p e  a n d  a p p l i c a b i l i t y  o f  A l a s k a ' s  R e a l  E s t a t e  

S u r e t y  Fund.'*' T h e  i s s u e  r a i s e d  is o n e  o f  s t a t u t o r y  

c o n s t r u c t i o n ,  n a m e l y ,  w h e t h e r  t h e  R e a l  E s t a t e  S u r e t y  F u n d  

p r o v i d e s  r e c o v e r y  to c l a i m a n t s  wh o ,  i n  t h e  c o n t e x t  o f  r e a l  

e s t a t e  t r a n s a c t i o n s ,  s u f f e r  l o s s e s  d u e  t o  i n n o c e n t  m i s r e p r e­

s e n t a t i o n s  m a d e  b y  r e a l  e s t a t e  b r o k e r s  o r  a g e n t s .

I. F A C T S

N e w l y  a r r i v e d  in A l a s k a  the M u l h o l l a n d s  s o u g h t  to 

p u r c h a s e  a h o m e  a n d  c o n t a c t e d  Eva L o k e n ,  a s a l e s  p e r s o n  w i t h  

A r e a  R e a l t o r s .  xn A u g u s t  o f  1981, L o k e n  s h o w e d  the 

M u l h o l l a n d s  L a r r y  G r o s s '  h o m e  l o c a t e d  n e a r  E a g l e  R i v e r .  T h e  

f o l l o w i n g  d a y  the M u l h o l l a n d s  m a d e  an o f f e r  o n  the h o u s e  to 

w h i c h  t h e  o w n e r  counter-offered,. On  A u g u s t  10, 1981, the

p a r t i e s  e n t e r e d  i n t o  a n  e a r n e s t  m o n e y  a g r e e m e n t  and the 

M u l h o l l a n d s  t e n d e r e d  o n e  t h o u s a n d  d o l l a r s  in e a r n e s t  m o n e y  

to Loken.

S u b s e q u e n t  to t h e  i n i t i a l  e a r n e s t  m o n e y  a g r e e m e n t  

t he M u l h o l l a n d s  c o n t e m p l a t e d  r e s c i n d i n g  o n  the p u r c h a s e  

a g r e e m e n t  a n d  s i g n i n g  an  e a r n e s t  m o n e y  a g r e e m e n t  on  a n o t h e r  

h o me; t h e y  w e r e  d i s t r a u g h t  o v e r  w h a t  t h e y  p e r c e i v e d  as

I

1. AS 08.88.450-500.
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a p p a r e n t  m i s r e p r e s e n t a t i o n s  m a d e  b y  L o k e n  c o n c e r n i n g  

m i d - w i n t e r  s u n l i g h t  a n d  d r i v e w a y  a c c e s s i b i l i t y .  E v e n t u a l l y ,  

a f t e r  d i s c u s s i o n s  w i t h  L o k e n  a n d  M y r n a  J o h n s t o n ,  an 

a s s o c i a t e  b r o k e r  w i t h  A r e a  R e a l t o r s ,  t h e  M u l h o l l a n d s  d e c i d e d  

t o  g o  t h r o u g h  w i t h  t h e  d e a l  a n d  t h e y  s i g n e d  an e x t e n s i o n  to 

the e a r n e s t  m o n e y  a g r e e m e n t .

O n  O c t o b e r  14, 1981, t h e  M u l h o l l a n d s  w e r e  a s k e d  to 

a c c e p t  a n  " a s - b u i l t "  s u r v e y  o f  t h e  p r o p e r t y ;  h o w e v e r ,  

c e c a u s e  t h e  s u r v e y  f a i l e d  to d e p i c t  the d r i v e w a y  the 

M u l h o l l a r d s  r e f u s e d  to s i g n  o r  a c c e p t  the s u r v e y .  J o h n s t o n  

o r d e r e d  an u p d a t e d  s u r v e y .  T h e  u p d a t e d  s u r v e y  r e v e a l e d  th a t  

t h e  d r i v e w a y  e n c r o a c h e d  u p o n  n e i g h b o r i n g  l a n d  to t h e  e x t e n t  

o f  t e n  f e e t  b y  t h i r t y  feet.

H a v i n g  c o n t a c t e d  the s e l l e r ,  L a r r y  C r o s s ,  to 

d i s c u s s  a l t e r n a t i v e  s o l u t i o n s  to t h e  e n c r o a c h m e n t  p r o b l e m ,  

J o h n s t o n  i n f o r m e d  L o k e n ,  w h o  in t u r n  c o n t a c t e d  the 

M u l h o l l a n d s .  D u r i n g  the p h o n e  c o n v e r s a t i o n  b e t w e e n  L o k e n  

a n d  the M u l h o l l a n d s  a m e e t i n g  w a s  a r r a n g e d  for O c t o b e r  23, 

1981 —  the d a y  the e a r n e s t  m o n e y  a g r e e m e n t  e x p i r e d .

A t  the O c t o b e r  2 3 r d  m e e t i n g  b e t w e e n  the 

M u l h o l l a n d s  a n d  J o h n s t o n ,  the M u l h o l l a n d s  t e r m i n a t e d  the 

t r a n s a c t i o n  a n d  s i g n e d  a r e c i s s i o n  a g r e e m e n t  w h i c h  p r o v i d e d  

t h a t  the e a r n e s t  m o n e y  w o u l d  be  r e t u r n e d .  J o h n s t o n ,  

h o w e v e r ,  o n  the a d v i c e  o f  A r e a  R e a l t o r s '  a t t o r n e y ,  n e v e r  

e x e c u t e d  the r e c i s s i o n  a g r e e m e n t ;  the A r e a  R e a l t o r s '

i
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a t t o r n e y  f e l t  t h a t  t h e  e n c r o a c h m e n t  w a s  a c u r a b l e  d e f e c t  

w h i c h  d i d  n o t  r e n d e r  t i t l e  to t h e  p r o p e r t y  u n m a r k e t a b l e .

In D e c e m b e r  1981, t h e  M u l h o l l a n d s  f i l e d  a c l a i m  

w i t h  t h e  R e a l  E s t a t e  C o m m i s s i o n  f o r  t h e  r e i m b u r s e m e n t  of 

t h e i r  e a r n e s t  m o n e y  d e p o s i t .  T h e r e a f t e r ,  a R e a l  E s t a t e  

C o m m i s s i o n  h e a r i n g  e x a m i n e r  c o n d u c t e d  a h e a r i n g  on the 

M u l h o l l a n d s 1 r e i m b u r s e m e n t  c l a i m .  T h e  h e a r i n g  e x a m i n e r  

c o n c l u d e d  t h a t  L o k e n  a n d  J o h n s t o n  h a d  i n n o c e n t l y  

m i s r e p r e s e n t e d  the b o u n d a r i e s  o f  t h e  G r o s s  p r o p e r t y .  T h e  

m i s r e p r e s e n t a t i o n  o f  fact, a c c o r d i n g  to t h e  h e a r i n g  

o f f i c e r ' s  finding.- " c o n s i s t e d  o f  the i m p l i e d  a s s e r t i o n  t h a t  

the d r i v e w a y  w a s  i n c l u d e d  in t h e  b o u n d a r i e s  o f  t h e  G r o s s  

p r o p e r t y . "  C o n c l u d i n g  t h a t  t h e  R e a l  E s t a t e  S u r e t y  F u n d  

p r o v i d e d  r e c o v e r y  for i n n o c e n t  m i s r e p r e s e n t a t i o n s  o f  t h i s  

n a t u r e  t h e  h e a r i n g  o f f i c e r  r e c o m m e n d e d  t h a t  t h e  F u n d  

r e i n b u r s e  t h e  M u l h o l l a n d s '  e a r n e s t  m o n e y  d e p o s i t .

T h e  R e a l  E s t a t e  C o m m i s s i o n  a d o p t e d  the r e c o m m e n d e d  

d e c i s i o n  a n d  a w a r d e d  the M u l h o l l a n d s  t h e  e q u i v a l e n t  o f  t h e i r  

e a r n e s t  m o n e y  d e p o s i t .  T h e  C o m m i s s i o n ' s  d e c i s i o n  w a s  t h e n  

a p p e a l e d  to t h e  s u p e r i o r  c o u r t .  T h e  s u p e r i o r  c o u r t  r e v e r s e d  

t h e  a w a r d ,  h o l d i n g  t h a t  the S u r e t y  F u n d  d i d  n o t  p r o v i d e  

r e c o v e r y  f o r  i n n o c e n t  m i s r e p r e s e n t a t i o n .  T h e  S t a t e  o f  

A l a s k a  R e a l  E s t a t e  C o m m i s s i o n  n o w  b r i n g s  t h i s  a p p e a l .



•  •
I

I

II. T H E  R E A L  E S T A T E  S U R E T Y  F U N D  D O E S  N O T
P R O V I D E R E I M B U R S E M E N T  T O  C L A I M A N T S  F O R
I N N O C E N T M I S R E P R E S E N T A T I O N S  M A D E  BY
M E M B E R S O F  T H E  R E A L  E S T A T E  P R O F E S S I O N .

A s  i n d i c a t e d  a t  t h e  o u t s e t ,  t h e  p r i n c i p a l  i s s u e  

p r e s e n t e d  in t h i s  a p p e a l  is w h e t h e r  t h e  R e a l  E s t a t e  S u r e t y  

F u n d  is o b l i g a t e d  to r e i m b u r s e  c l a i m a n t s  f o r  i n n o c e n t  

m i s r e j p r e s e n t a t i o n s  m a d e  b y  m e m b e r s  o f  t h e  r e a l  e s t a t e  

p r o f e s s i o n .  In r e l e v a n t  p a r t  A S  0 8 . 8 8 . 4 6 0 ( a )  p r o v i d e s  as 

f o l l o w s :

C l a i m  f o r  p a y m e n t . (a) A  p e r s o n  s e e k i n g  
r e i m b u r s e m e n t  for a lo s s  s u f f e r e d  in a 
t r a n s a c t i o n  as a r e s u l t  o f  fraud, 
m i s r e p r e s e n t a t i o n ,  d e c e i t ,  o r  the 
c o n v e r s i o n  o f  t r u s t  f u n d s  on  t h e  p a r t  o f  
a r e a l  e s t a t e  b r o k e r  . . . s h a l l  m a k e  a 
c l a i m  t o  t h e  c o m m i s s i o n  for r e i m b u r s e­
m e n t .  . . .  2/

2. T h e  f u l l  t e x t  o f  A S  08 . 8 8 . 4 6 0  (a) a n d  (b) 
r e a d s  as f o l l o w s :

(a) A  p e r s o n  s e e k i n g  r e i m b u r s e m e n t  for. a 
l o s s  s u f f e r e d  in a t r a n s a c t i o n  as a r e s u l t  of  
fr a u d ,  m i s r e p r e s e n t a t i o n ,  d e c e i t ,  o r  the 
c o n v e r s i o n  o f  t r u s t  f u n d s  on  t h e  p a r t  o f  a 
r e a l  e s t a t e  b r o k e r ,  a s s o c i a t e  r e a l  e s t a t e  
b r o k e r ,  o r  real e s t a t e  s a l e s m a n  l i c e n s e d  
u n d e r  t h i s  c h a p t e r  s h a l l  m a k e  a c l a i m  to the 
c o m m i s s i o n  for r e i m b u r s e m e n t  o n  a f o r m  
f u r n i s h e d  b y  the c o m m i s s i o n .  T h e  f o r m  s h a l l  
b e  e x e c u t e d  u n d e r  p e n a l t y  o f  p e r j u r y ,  a n d  
i n f o r m a t i o n  r e q u i r e d  to b e  s u p p l i e d  s h a l l  
i n c l u d e  t h e  f o l l o w i n g :

(1) t h e  n a m e  a n d  a d d r e s s  o f  the r e a l  e s t a t e  
b r o k e r ,  a s s o c i a t e  r e a l  e s t a t e  b r o k e r ,  o r  re a l  
e s t a t e  s a l e s m a n ;

(2) t h e  a m o u n t  o f  the a l l e g e d  loss;
( f o o t n o t e  c o n t i n u e d )
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T h e  s u p e r i o r  c o u r t  c o n c l u d e d  t h a t  " m i s r e p r e s e n t a­

t i o n "  as u s e d  in AS  08.88. 460 (a) w a s  i n t e n d e d  to e n c o m p a s s  

o n l y  i n t e n t i o n a l  w r o n g d o i n g ,  n o t  i n n o c e n t  o r  n e g l i g e n t  

w r o n g d o i n g .  M o r e  p a r t i c u l a r l y  t h e  s u p e r i o r  c o u r t  r e a s o n e d  

a s  f o l l o w s :

I t h i n k  the t e r m  m i s c o n d u c t  as u s e d  in 
S e c t i o n  (b) o f  the s t a t u t e  i m p l i e s  
i n t e n t i o n a l - t y p e  w r o n g d o i n g ,  n o t  n e g l i­
ge n t  o r  i n n o c e n t  w r o n g d o i n g .  A n d  I 
t h i n k  the s t a t u t e ' s  u s e  o f  t h e  p h r a s e  
fraud, d e c e i t ,  m i s r e p r e s e n t a t i o n  o r  
c o n v e r s i o n ,  p a r t i c u l a r l y  w i t h  t h e  t e r m  
m i s r e p r e s e n t a t i o n  c o m i n g  s a n d w i c h e d  
b e t w e e n  f r a u d  a n d  d e c e i t  a n d  c o m i n g  as 
it d o e s  a m i d s t  a g r o u p  o f  i n t e n t i o n a l -  
t y p e  w r o n g d o i n g s ,  c o u p l e d  w i t h  the 
p r e s e n c e  o f  t h e  w o r d  m i s c o n d u c t  in 
s u b s e c t i o n  (b) , all i n d i c a t e  t h a t  the 
p r o p e r  c o n s t r u c t i o n  o f  t h i s  s t a t u t e  li e s  
in c o n s t r u i n g  it a s  i n c l u d i n g  a m o n g  its 
t e r m s  o n l y  i n t e n t i o n a l - t y p e  w r o n g d o i n g ,  
n o t  i n n o c e n t  o r  n e g l i g e n t  b u t

( f o o t n o t e  c o n t i n u e d )

(3) t h e  d a t e  o r  p e r i o d  o f  ti m e  d u r i n g  w h i c h  
the a l l e g e d  lo s s  o c c u r r e d ;

(4) the d a t e  u p o n  w h i c h  the a l l e g e d  loss 
w a s  d i s c o v e r e d ;

(5) t h e  n a m e  a n d  a d d r e s s  o f  the c l a i m a n t ;  
o r  [sic?]

(6) the g e n e r a l  s t a t e m e n t  o f  f a c t s  r e l a t i v e  
to the c l a i m a n t .

(b) A  c o p y  o f  a c l a i m  f i l e d  w i t h  the 
c o m m i s s i o n  u n d e r  (a) o f  t h i s  s e c t i o n  s h a l l  be 
s e n t  to the r e a l  e s t a t e  b r o k e r ,  a s s o c i a t e  
r e a l  e s t a t e  b r o k e r ,  o r  r e a l  e s t a t e  s a l e s m a n  
a l l e g e d  to h a v e  c o m m i t t e d  the m i s c o n d u c t  
r e s u l t i n g  in l o s s e s ,  as w e l l  as a r e a l  e s t a t e  
b r o k e r  e m p l o y i n g  an a s s o c i a t e  r e a l  e s t a t e  
b r o k e r  or  r e a l  e s t a t e  s a l e s m a n  a l l e g e d  to 
h a v e  c o m m i t t e d  the c o n d u c t  r e s u l t i n g  in 
l o s s e s ,  at l e a s t  20 d a y s  b e f o r e  a n y  h e a r i n g  
h e l d  o n  t h e  c l a i m  by the c o m m i s s i o n .
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n o n r e c k l e s s  w r o n g d o i n g .  A n d  I t h i n k  
t h a t  t h a t ' s  s q u a r e l y  in  l i n e  w i t h  the 
c o m m e n t s  o f  t h e  c h a i r m a n  o f  t h e  c o m m e r c e  
c o m m i t t e e .  F u r t h e r m o r e /  it s e e m s  to m e  
t h a t  w i t h  a r e a l  e s t a t e  f u n d  l i m i t e d  by 
l a w  to o n l y  $ 5 0 0 / 0 0 0 . 0 0 /  i f  w e ' r e  g o i n g  
to o p e n  the f l o o d  g a t e s  t o  i n n o c e n t  and 
n e g l i g e n t  m i s r e p r e s e n t a t i o n  c l a i m s  b e i n g  
m a d e  a g a i n s t  t h i s  f u nd, t h e r e  v e r y  
l i k e l y  s o o n  w o u l d n ' t  b e  a n y  fu n d  to 
c o l l e c t  for d i s h o n e s t - t y p e  a c t i o n s  on 
t h e  p a r t  o f  the r e a l  e s t a t e  p r o f e s s i o n .
S o  I ' m  g o i n g  t o  r e v e r s e  the r e a l  e s t a t e  
c o m m i s s i o n  a n d  a w a r d  j u d g m e n t  in t h i s  
c a s e  in f a v o r  o f  the a p p e l l a n t s .

In o u r  v i e w ,  t h e  s u p e r i o r  c o u r t  c o r r e c t l y  a n a l y z e d  

t he q u e s t i o n ,  a n d  thus w e  a f f i r m  t h e  s u p e r i o r  c o u r t ' s  

c o n s t r u c t i o n  o f  A S  0 8 . 8 8 . 4 6 0 . ^

P r i o r  to the e s t a b l i s h m e n t  o f  the R e a l  E s t a t e  

S u r e t y  F u n d  in 1974, r e a l  e s t a t e  b r o k e r s  w e r e  r e q u i r e d  to 

o b t a i n  a r e a l  e s t a t e  bond. T h i s  c o r p o r a t e  b e n d  w a s  m a d e  

p a y a b l e  to the s**ate a n d  w a s  b r e a c h e d  if the l i c e n s e e  

i n j u r e d  a n o t h e r  b y  a w r o n g f u l  a c t  o r  d e f a u l t  in the c o n d u c t  

o f  the b u s i n e s s  for w h i c h  the l i c e n s e  w a s  i s s u e d .  In 1974 

t he l e g i s l a t u r e  c r e a t e d  the R e a l  E s t a t e  S u r e t y  F u nd. AS 

45. 8 5 . 010. [§ 1 Ch. 143 S L A  1974] A s  o r i g i n a l l y  e n a c t e d

t h e  R e a l  E s t a t e  S u r e t y  F u n d  f u n c t i o n e d  s i m i l a r l y  to the 

s u r e t y  b o n d  r e q u i r e m e n t .  In r e l e v a n t  p a r t  the S u r e t y  F u n d

3. T h e  a p p l i c a b l e  s t a n d a r d  o f  r e v i e w  h e r e  is o n e  
o f  i n d e p e n d e n t  j u d g m e n t .  W i e n  A i r  A l a s k a ,  Inc. v. D ept, of 
R e v e n u e ,  647 P . 2d 1087, 1090 ( A l aska 1982).



•  •

A c t  p r o v i d e d  t h a t  a l i c e n s e d  r e a l  e s t a t e  b r o k e r  w h e n  

o b t a i n i n g  o r  r e c e i v i n g  a r e a l  e s t a t e  l i c e n s e ,  in l i e u  o f  

o b t a i n i n g  a c o r p o r a t e  s u r e t y  b o n d ,  h a d  to p a y  a b o n d  fee to 

t h e  c o m m i s s i o n e r . [AS 4 5 . 8 5 . 0 2 0 ( a ) ]  R e c o v e r y  f r o m  t h e

n e w l y  e s t a b l i s h e d  s u r e t y  fu n d  w a s  c o n d i t i o n e d  u p o n  the 

c l a i m a n t  f i r s t  o b t a i n i n g  "a f i n a l  j u d g m e n t  in a c o u r t  

a g a i n s t  a r e a l  e s t a t e  b r o k e r  . . . ." If j u d g m e n t  w a s  not 

s a t i s f i e d  w i t h i n  t h i r t y  d a y s  f r o m  t h e  c o u r t  o r d e r ,  the 

c l a i m a n t  c o u l d  a p p l y  for a p o s t - j u d g m e n t  o r d e r  d i r e c t i n g  

p a y m e n t  o u t  o f  the R e a l  E s t a t e  S u r e t y  Fund.

In 1980 the R e a l  E s t a t e  S u r e t y  F u n d  A c t  w a s

a m e n d e d ,  p r o v i d i n g  for a s i m p l e r  r e c o v e r y  p r o c e s s .  [AS

0 8 . 8 8 . 4 5 0  - ,500] T h e  1980 a m e n d m e n t  o b v i a t e d  the r e q u i r e­

m e n t  t h a t  t h e  c l a i m a n t  f i r s t  o b t a i n  a c i v i l  j u d g m e n t  b e f o r e  

f i l i n g  a c l a i m  for r e i m b u r s e m e n t ;  i n s t e a d ,  t h e  R e a l  E s t a t e  

C o m m i s s i o n  w a s  r e m o l d e d  to f u n c t i o n  in a q u a s i - j u d i c i a l  

r o l e ,  a d j u d i c a t i n g  the m e r i t s  o f  S u r e t y  F u n d  c l a i m s  in

a d m i n i s t r a t i v e  h e a r i n g s .  [§ 34-36 Ch. 167 S L A  1980]

P r o c e d u r e s  g o v e r n i n g  the R e a l  E s t a t e  C o m m i s s i o n ' s  a d m i n i s­

t r a t i o n  o f  S u r e t y  F u n d  c l a i m s  a r e  p r o v i d e d  for in 12 A A C

6 4 . 2 8 0 - . 3 3 0 .

As  the s u p e r i o r  c o u r t  c o r r e c t l y  e m p h a s i z e d ,  

n o t h i n g  in t h e  h i s t o r i c a l  d e v e l o p m e n t  o f  the R e a l  E s t a t e  

S u r e t y  F u n d  d i r e c t l y  i n d i c a t e s  l e g i s l a t i v e  i n t e n t  as to the 

s c o p e  o f  the F u n d ' s  c o v e r a g e .  G i v e n  t h i s  b a c k g r o u n d ,  we
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t h i n k  a t e x t u a l  a n a l y s i s  o f  A S  0 8 . 8 8 . 4 6 0  is c o n t r o l l i n g .  

T h e  a p p o s i t i o n  o f  t h e  t e r m  "inisrepresentatj on" to  the t e r m s  

" f r a u d , "  " d e c e i t , "  a n d  " c o n v e r s i o n "  p e r c u a d e s  us t h a t  

m i s r e p r e s e n t a t i o n  s h o u l d  be  l i m i t e d  to  o n l y  w r o n g f u l  m i s r e p­

r e s e n t a t i o n s .  A  w i d e l y  a p p l i e d  t e n e t  o f  s t a t u t o r y  i n t e r p r e­

t a t i o n  is t h a t  if "t h e  l e g i s l a t i v e  i n t e n t  or  g e n e r a l  m e a n i n g  

o f  a s t a t u t e  is n o t  c l e a r ,  the m e a n i n g  o f  d o u b t f u l  w o r d s  m a y  

be d e t e r m i n e d  by  r e f e r e n c e  to t h e i r  a s s o c i a t i o n  w i t h  o t h e r  

a s s o c i a t e d  w o r d s  a n d  p h r a s e s . "  2 A  C. S a n d s ,  S u t h e r l a n d  

S t a t u t o r y  C o n s t r u c t i o n , § 47 .1 6  at  101 (4th ed. 1973); in 

a c c o r d :  U n i t e d  S t a t e s  v. R a y n o r , 302 U.S. 540, 02 L.Ed. 413

( 1 9 3 C ) ; S t a t e  v. T a y l o r , 425 P . 2d 1014, 1021 (Hawaii 1967); 

H e a t h m a n  v. G i l e s , 374 P . 2d 839, 840 (Utah 1962). S i m i l a r­

ly: M a t t e r  o f  H u t c h i n s o n ' s  E s t a t e , 577 P . 2d 1074, 1075

( A l a s k a  1977) (all s e c t i o n s  a r e  to b e  c o n s t r u e d  t o g e t h e r  so 

t h a t  a l l  h a v e  m e a n i n g  a n d  n o  s e c t i o n  c o n f l i c t s  w i t h  a n­

other )  ; C i t y  o f  A n c h o r a g e  v. S c a v e n i u s , 539 P . 2d 1169, 1174 

(Alaska 1975) (each p a r t  o f  a s t a t u t e  s h o u l d  b e  c o n s t r u e d  

w i t h  e v e r y  o t h e r  p a r t  o r  s e c t i o n  so as to p r o d u c e  a h a r m o n i­

ous w h o l e ) .

4

4, In S t a t e  v. A l e x ,  646 P . 2d 203, 209 n.4
( Alaska 1982), w e  h e l d  t h a t  the p l a i n e r  the s t a t u t e ' s  

* l a n g u a g e ,  the m o r e  c o n v i n c i n g  c o n t r a r y  l e g i s l a t i v e  h i s t o r y  
m u s t  be. S e e  a l s o  C i t y  o f  H o m e r  v. G a n g l ,  650 P . 2d 396, 400 
n.4 (Alaska 1982); see g e n . N o r t h  S l o p e  B o r o u g h  v. S o h i o

( f o o t n o t e  c o n t i n u e d )



I ♦ t 0

In s h o r t ,  w e  h o l d  t h a t  i n n o c e n t  m i s r e p r e s e n t a t i o n s

a r e  n o t  w i t h i n  the a m b i t  o f  t h e  t e r m  " m i s r e p r e s e n t a t i o n "  as

t h a t  t e r m  is e m p l o y e d  in A S  0 8 . 8 8 . 4 6 0 ( a ) .  In r e a c h i n g  th i s

c o n c l u s i o n  w e  h a v e  c a r e f u l l y  c o n s i d e r e d  e a c h  o f  t h e  s t a t e ' s

a r g u m e n t s  p e r t a i n i n g  to l e g i s l a t i v e  h i s t o r y ,  p o l i c y

c o n s i d e r a t i o n s ,  a n d  t e x t u a l  a n a l y s i s  a n d  h a v e  f o u n d  n o n e  o f

5
t h e m  p e r s u a s i v e .  T h u s  w e  a f f i r m  t h e  s u p e r i o r  c o u r t ' s  

c o n s t r u c t i o n  o f  A S  0 8 . 8 8 . 4 6 0 ( a )  a n d  (b).^

A F F I R M E D .

( f o o t n o t e  c o n t i n u e d )

P e t r o l e u m  C o r p . ,  585 P . 2d 534, 540 (Alaska 1978) (where we
f i r s t  a d o p t e d  t h i s  s l i d i n g  s c a l e  a p p r o a c h ) .

5. W e  t h i n k  it a p p r o p r i a t e  to f u r t h e r  n o t e  t h a t
w h e n  t h e  S u r e t y  F u n d  w a s  f i r s t  e s t a b l i s h e d  in 1974 a n d
a m e n d e d  in 1980, A l a s k a  d i d  n o t  r e c o g n i z e  a c a u s e  o f  a c t i o n  
for i n n o c e n t  m i s r e p r e s e n t a t i o n .  In B e v i n s  v. B a l l a r d ,  655 
P . 2d 757 (Alaska 198 2 ) ,  t h i s  c o u r t  f i r s t  r e c o g n i z e d  a c a u s e  
o f  a c t i o n  a g a i n s t  a r e a l  e s t a t e  b r o k e r  for i n n o c e n t  
m i s r e p r e s e n t a t i o n .

6. T h e  a m i c u s  h a s  a t t e m p t e d  to r a i s e  the
q u e s t i o n  o f  w h e t h e r  on t h i s  r e c o r d  a n y  i n n o c e n t  
m i s r e p r e s e n t a t i o n  w a s  m a d e .  In the p r o c e d u r a l  c o n t e x t  of  
this c a s e  this i s s u e  is n o t  p r o p e r l y  b e f o r e  us a n d  t h u s  w i l l  
n o t  be a d d r e s s e d .
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S E N A T E  C O M M I T T E E  S U B S T I T U T E  F O R  H O U S E  B I L L  705 (L & C) I S  A 

C O M P R O M I S E  B I L L  W H I C H  A D D R E S S E S  MANY  C O N C E R N S  E X P R E S S E D  B Y  

A L A S K A  R E A L T O R S  W H I L E  N O T  J E O P A R D I Z I N G  T H E  P U B L I C  I N T E R E S T ,  

U N D E R  T H I S  L E G I S L A T I O N ,  I F  A C L A I M  I S  F I L E D  W I T H  T H E  A L A S K A  

R E A L  E S T A T E  C O M M I S S I O N  A G A I N S T  A R E A L T O R  , T H E  R E A L  E S T A T E  

A G E N T  C A N  E L E C T  T O  D E F E N D  T H E  C L A I M  A S  A S M A L L  C L A I M S  A C T I O N  

I F  T H E  C L A I M  D O E S  N O T  E X C E E D  T H E  S M A L L  C L A I M S  J U R I S D I C T I O N A L  

L I M I T ,  I F  T H E  C L A I M  E X C E E D S  T H E  S M A L L  C L A I M S  L I M I T ,  T H E  

R E A L  E S T A T E  C O M M I S S I O N  W I L L  E X E C U T E  T H E  S E T T L E M E N T  T H R O U G H  

T H E  E X I S T I N G  H E A R I N G  O F F I C E R  P R O C E D U R E .

U N D E R  T H I S  P R O P O S E D  L E G I S L A T I O N ,  A C L A I M A N T  S H A L L  P A Y  A 

F I L I N G  F E E  O F  $ 2 5 0 , 0 0  A T  T H E  T I M E  T H E  C L A I M  I S  F I L E D  W I T H  

T H E  C O M M I S S I O N ,  T H I S  F E E  S H A L L  B E  R E F U N D E D  O N L Y  I F  T H E  

C L A I M A N T  P R E V A I L S ,  S U C H  A F I L I N G  F E E  W I L L  D I S C O U R A G E  

F R I V O L O U S  C L A I M S  W I T H O U T  U N N E C E S S A R I L Y  I M P E D I N G  V A L I D  

C L A I M S .

T H I S  C O M M I T T E E  S U B S T I T U T E  S E T S  U P  A M E C H A N I S M  T O  I N S U R E  T H A T  

T H E  R E A L  E S T A T E  C O M M I S S I O N  C A N  E F F E C T I V E L Y  E N F O R C E  R E P A Y M E N T  

T O  T H E  S U R E T Y  F U N D  I F  T H I S  F U N D  I S  U S E D  T O  R E I M B U R S E  A C L A I M  

B R O U G H T  F O R T H  B E C A U S E  O F  A R E A L T O R ' S  A C T I O N S ,



T H I S  B I L L  H A S  T H E  S U P P O R T  O F  T H F  A L A S K A  R E A L  E S T A T E  

C O M M I S S I O N ,  AN D  T H E  A L A S K A  A S S O C I A T I O N  O '  R E A L T O R S ,  I 

R E C O MM E N D  P A S S A G E  O F  S C S  C S H B  705  (L a  C ) .

A D D I T I O N A L  I N F O R M A T I O N

1) J U S T I F I C A T I O N  F O R  T H E  F I L I N G  F E E  -  S I N C E  T H E  A V E R A G E  C O S T  

O F  E X E C U T I N G  A C L A I M ,  W H E T H E R  I T  I S  A V A L I D  C L A I M  O R  N O T ,  I S  

$400  -  $ 6 0 0 ,  T H I S  F E E  D O E S  N O T  S E E M  E X C E S S I V E ,

2) S E C T I O N  1 S E T S  U P  T H E  M E C H A N I S M  F O R  R E P A Y M E N T ,  T H E  

H E A R I N G  ON  A C L A I M  F I L E D  A G A I N S T  A R E A L T O R  I S  C O N S I D E R E D  A 

H E A R I N G  F O R  S U S P E N S I O N ,  T H E  S U S P E N S I O N  I S  L I F T E D  WHEN  A 

R E P A Y M E N T  S C H E D U L E  I S  D E T E R M I N E D ,

3) A L L  R E A L T O R S  W I L L  P A Y  T H E  S A M E  A M O U N T  T O  T H E  S U R E T Y  F U N D ,

4) I F  A R E A L T O R  S E L E C T S  T H E  S M A L L  C L A I M S  C O U R T ,  D I S T R I C T  

C O U R T  C I V I L  R U L E S  8 - 2 2  M U S T  P R E V A I L .  T H I S  A S S U R E S  T H A T  T H E  

C O M P L E X  P R O C E D U R E  W I L L  N O T  B E  A L L O W E D .
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A M E N D M  E N T #1 

Offered in the SENATE By V. Fischer

TO: SCS CSHB 7 05(L&C)

Page 3, line 3: after "if" insert "(1)"

Page 3, line 4: after "fund", delete ", or if" and insert (2)"

Page 3, line 5: after "section", insert "; or (3) the claim is withdrawn

by the claimant before the commission holds a hearing on the claim"
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MEMORANDUM
.. t  „

State of Alaska
TO:

FROM:

d a t e : April 26, 1984

FILE NO:

TELEPHONE NO:

s u b j e c t - Real Estate Com m i s s i o n
H e a r i n g  on H3 705 & 

SB 537

The c o m m i s s i o n  held a public m e e t i n g  on April 24 in Anchorage. The 

m e e t i n g  was scheduled from 2 to 5 P.M. and from 7 to 10 P.M. There were 

20 to 40 people in attendance m o s t  o f  the time. We estimate 50 to 70 

members of the public, at least, attended the meeting.

Licensees we r e  there ;n greater n u m b e r s  than non-licensees, however, both

licensed and unlicensed members of the public attended in significant 

n u m b e r s .

Public testimony ran until after 9:00 P.M.

After the testimony was heard, it was tne definite opinion of the 

com m i s s i o n  that important issues and questions ha v e  been raised by both 

licensees and non-licensees. Many of tiles'- are not adequately dealt with

under the current statute and mus t  be addressed.

The co m m i s s i o n  determined that these concerns are also not adequately 

resolved b y  the current bills (HB 705 - SB 537).

It was, therefore, the commission's d e c i s i o n  that it does not support the 
passage of HB /05 or its companion, SB 537. T ne commission hopes that it 

will be given the chance to wor k  with the industry and the public to coine 

up with recommendations for legislation that it can support, legislation 

that will resolve the existing problems w i t h o u t  introducing new problems 

of at least equal concern.

It is the commission's intention to have alternate legislative 

r ec o m m e n d a t i o n s  ready for the next session.

This is a high priority with the commission.

The co m m i s s i o n  has asked that copies of its minutes of the m e e t i n g  and 

its deci s i o n  be passed on to Chai r m a n  John G. Fuller, House Rules 

Committee, Chairman Richard A. Eliason, Senate Labor and C o m m e r c e  

Comm i t t e e  and Carol Derfner, Special Assistant, Boards and Commissions. 

These copies are attached.

A ttachments

Richard A. Lyon 

C o m m i s s i o n e r  
Dept, of C o m m e r c e  and 

Economic Dev.

James L. M a g o w a n  

E x e c u t i v e  Director 

A laska Real Estat

JLM/cw/0702C50
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ALASKA REAL ESTATE C O M M I S S I O N  

April 24 , 1984 

Anchorage, Alaska

DRAFT/Apr i\ 26 , 1984

Call to Order

By authority of AS 03.88.051, and in accordance with AS 44.62, the Alaska Real 

Estate C o m mission was called to order by Vice Chairman Ribacchi at 2:10 on 

24th of April 1984. He welcomed the presence of visitors and called the

meeting to order as a public hearing.

Vice Chairman Ribacchi acknowledged the absence of Chairman Hill due to the

illness of her father, Earl Silberer, a former commissioner, and one of the

originators of the real estate commission as well as a long time practitioner 

in the real estate industry. Vice Chairman Ribacchi stated that the purpose 

of the public h e a ring was to obtain a feel from the public as well as the

industry regarding two bills that have been introduced into the Legislature, 

UB 705 and SB 537. These bills would significantly amend the current 

procedure in filing a claim against the surety fund. The following 

commissioners we r e  in attendance:

Dave Ribacchi, Vice Chairman, B r o ker-At-Large

Karen Morris, Broker

John Benson, Broker

LaVerne Collins, Public Member

Gil Serrano, Broker

A b s e n t :

Ed Anders, Public Member 

C hai r m a n  Hill, Broker

Commission staff present:

James L. Magowan, Executive Director 
Joseph P. Koss, Investigator/Audi tor 

Lois B. Waugh, Lice ,e Examiner

Before proceeding, Commissioner Ribacchi asked each of the commissioners if 

they would like to make a comment. At this particular time, none of the 

commissioners wished tc make a comment. C o m missioner Ribacchi then asked for 

the public to present testimony regarding the bills.



S. B. Medford

Mr. Medford stated that he was opposed to SB 705 and HB 537 Mr. Medford

stated that the general public do not have access to u n limited funds. These 

bills, if enacted, would require hiring an attorney and going through a court 

process which could take up to six years b e f o r e  the case wo u l d  be settled. 

The practical effect wo u l d  be to deprive the claimant of ready access to 

justice. Mr. M e d ford suggested that the commission, if they decided to 

approve the present legislation, increase the surety fund from $ 1 0 , 0 0 0  to a 

$ 1 0 0 , 0 0 0  limit and that the commission strengthen their position in order to

obtain more evidence and that more funds be appropriated to the investigative 

staff.

C o m missioner Morris read a letter for the record which is addressed to

Commissioner Hill from G a r y  Wilken, former Chairman, Commissioner and Public 

Member. (Letter attached to the minutes.)

Commissioner Collins read a letter for the record which is from the Department 

of Law, Norman Gorsuch, Atto r n e y  General. (Letter attached to the minutes.)

J anet Mischler, Claimant

Ms. Mischler spoke against changing the surety fund procedures. She related

to the co m m i s s i o n  her past history in which she was injured monetarily in a 

real estate transaction. Her first step was to go through the courts. She

incurred $8 , 0 0 0  in indebtedness to an attorney and has spent over $2 0 , 0 0 0  on

the problem, which i.s still not corrected. Her land is deemed unsellable.

She stated that she would support a filing fee for the surety fund and that 

she believed that the surety fund and the commission were there to assist the 

pub l i e .

George Oliver, Associate Broker

Mr. Oliver, A s s o c i a t e  Broker since 197A , asked the commission to support the 

two legislative bills before the house and the senate. He asked the 

commission to make a bold decision in favor of the legislation which would

give a clear m e s s a g e  to the Governor and the A d m i n i s t r a t i o n  that there should 

he a change in the surety fund procedures. He stated that the commission was 

not equipped to handle the number of surety claims before them and that it had 

become a burden. He said that the majority of the Realtors were in favor of 

the present legislation because it is necessary to change the present surety 

fund procedures before the surety fund is depleted due to an overabundance of 

claims h a ving been made.

Vice Chairman Ribacchi. asked that there be a distin c t i o n  made between a real 

estate licensee and the professional organization, REALTORS. Not all 

licensees are Realtors. Commissioner Ribacchi also stated that five of the 

members have served for less than six months, and that the m jority may not be 

familiar with the h i s t o r y  of the surety fund, and asked that the public look 

upon the commission as a new body with their own ideas.



M r . Vlahovich, P r e s i d e n t  of the Anchorage Board of Realtors which has a

membership of 1400, stated that the Realtors have a ver y  strict Code of Ethics

3 n d  these ethics are served by an arbitr a t i o n  board, which is open to the 

Realtors and individuals who have dealt with the Realtors to arbitrate any 

problems they may have. Mr. Vlahovich stated that the m a j o r i t y  of the 

membership of the Anc h o r a g e  Board of Realtors are discontented with the 

present surety fund and the hearing officer process. He stated that due 

process is not provided by the present procedure. It is believed by many 

Realtors that they not only face a surety fund h e a r i n g  but will also face 

civil proceedings simultaneously, before or after a surety fund h e a ring has 

concluded. The real estate licensees believe that the present system is not

equitable. The state makes no effort in recovering the losses to the surety

fund, therefore, the licensees have to bear the b urden in fees to the surety 

f u n d  to main t a i n  its present state. The h e a r i n g  officer's decisions are most 

dissatisfying. They do not provide a full check and balance system as well 

the p a r t icipation of the commission, therefore, due process is not given to 

all involved in the surety fund process.

M aureen Kennedy, Alaska P ublic Interest Research Gr o u p  (ARP I KG)

Ms. Kennedy spoke r e p r e s e n t i n g  Alaska public Interest Research Group (AKPIRG), 

which has a mem b e r s h i p  of 400. Ms. '• .-nnedy is not in support of the present 

legislation. Ms. Kennedy stated th. rety fund is effective self-policing of 

the industry. The present Commc:. raw allows the consumer to argue for 

innocent representation. She believes that a $50.00 filing fee is adequate, 

that any amount above that, could cause u n n e c e s s a r y  hardship for the 

consumer. Not only the consumer, but the licensees, should be concerned about 

going through the courts, because it would increase the cost to the consumer 

as well as to the licensee. If the surety fund does not bear the burden of 
the h e a r i n g  officer procedure, then the courts would bear the burden of the

costs which would also increase the cost to the State.

Julian Mason, Attorney

J ulian Mason, r e p r e s e n t i n g  the Alaska A s s o c i a t i o n  of Realtors and the 

Anchorage Board of Realtors, spoke supporting the proposed legislation. One 

of his mai n  concerns is the damage to the licensee's reputation through 

adverse publicity. Mr. Ma s o n  stated that if the present surety fund system is 

not changed, the following things could happen:

1. The Bevins/Ballard decision from the Supreme Court establishes

that the Real Estate licensee may now be held liable for in

"innocent misrepresentation". The Supreme Court, in its

decision, invites the Real Estate licensees' to include in

listing agreements provisions which require the seller to 

indemnify the agents if claims are made against them. This is 

on page sixteen of the advance opinion. The result would be 

that .the licensee would tender his defense to the seller, the 

seller will then sue the buyer. The seller would then use one 

form to bring all parties of the transaction together. He 

suggested that this would not be an easier system but one that 

would be made more difficult and time consuming.

Cary Vlahovich, President, Anc h o r a g e  Board of Realtors
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2. Mr. Ma s o n  stated that the present surety fund system is bogged

down by surety claims and will continue to be so because of the 

easy access to the fund.

3. The claimant will eventually bear the cost of the administrative

time of the h e a r i n g  officer procedure. This is now a trend in 

the State government.

In conclusion. Mr. M a s o n  stated that time is not a p r o b l e m  in the court 

system, that it takes less time and is less costly than the present surety 

fund proceedings. The m a i n  positive reason for s u p porting the legislation is 

that it will provide a n e u t r a l  forum to handle cases. It is a form by which 

one is not judged by one's peers or by a hearing officer who is hired by the 

commission which gives the appearance of unfairness. It is important to have 

an independent system to judicate claims against Realtors and that system is 

the judiciary. It is not the function of the real estate commission to 

compensate without finding fault.

David LeBlond, Assistant A t t o r n e y  G e n e r a l

David LeBlond, Assi s t a n t  Atto r n e y  General for the Department of Law spoke, 

responding to Mr. Mason's comments.

Mr. LeBlor.d urged the commission to inquire from staff as to what has been the

record of the surety fund, what the current status of the fund is and how many

claims have been paid. He suggested this due to comments m a d e  by previous

speakers that the fund is possibly being depleted by paying out claims.

Mr. LeBlond addressed the notion that there is something fundamentally unfair 

about the surety fund process, that it denies due process and that the 

ab juuicating official is biased. The commission and the commission's hearing

officer are judges, in essence, of the surety fund claims. The hearing

officers are not part of the proceedings, they are not one of the parties.

There is a claimant and a r e s p o n d e n t . The hearing officers are all licensed
attorneys with at least two years experience in the practice of law in the 

State of the Alaska. The commission reviews anu adopts the h e a ring officer's 

findings of fact pursuant to the Administrative Procedures Act. The A P A  is 
well established. It is not considered an unfair procedure.

The last point Mr. L e B lond wished to make was in regard to the liability of

the licensee. He said this has been well e s t a b lished through the

Bevins/Ballrrd case. Under common law the licensee is liable for innocent 

m i s r e p r e s e n t a t i o n .

I !• I>

Bob Arwezon

Bob Arwezon, Realtor, an Ass o c i a t e  Broker since 1967, spoke in favor of the 

present legislation. Mr. Arwezon wanted to inform the commission of HB 561 

which would increase small claim limits from $2,000 to $5,000. Mr. Arwezon 

feels this would be an av< nue to abjuidicate most real estate disputes in 

which the liability is $5,000 or less. Mr. Arwezon submitted a copy of an 

article which appeared in the Anchorage Times and was written by Annette 

Taylor. The title of the article is "State Opts Out of Trailer Owner Maker 

Suits". The essence of the article is that the proposed bill would allow

- A -



ho m e owners to bring suit in civil courl: on the bond itself whenever a dispute 

should arise in regards to a m o b i l e  home transaction.

Mr. A r w e z o n  expressed concern about "double jeopardy" on the part of the real 

estate licensee. By "double jeopardy" he meant that a c l a i m  could be made 

against the surety fund and at the same time a civil law suit could be filed. 

He expressed concern that the licensee would be liable to pay a double 

amount. He said that there was dissatis f a c t i o n  with the present surety
system, that the original intent in 1974 had never b e e n  changed and that if 

the intent was to be changed, the legislature should readdress the fund as its 

intent for the fund. T he surety fund was originally to act only in place of 

bonds to be an indemnity w h e n  a licensee was either bank r u p t  or out of

s t a t e .

J ulian Mason, Attorney

J u lian Mason, repres e n t i n g  the A laska As s o c i a t i o n  of Realtors and the 

A n chorage Board of Realtors again addressed the commission to clarify his 

statements in regard to che h e a r i n g  officer's a p p e arance of impropriety. He 

said that he was not saying the h e a r i n g  officers showed unfairness but they 

appeared to the public as being unfair because they actually work with the 

real estate commission, of which five m e m bers are real estate licensees. Mr. 

Mason w a nted to point out that the real estate commission is the only agency 

through which the A d m i n i s t r a t i v e  Procedures Act actually awards damages. Mr. 

Mason also wanted to say that the h e a ring officer procedure through the APA 

does not meet the standards of the court system.

Joseph Dygess

M r . Dygess, private citizen, spoke in opposition to the surety fund

legislation. The purpose of the real estate commission is to perform a 

service for the public as well as for the licensee. P a s s a g e  of the

l egislation would be de facto d e regulation of the industry. The real estate 

c o m mission must decide if it wants to regulate the industry and perform an 

a bjudi c a t i o n  service. If it does not wish to do so, then what is the merit of 
h aving a commission that is not performing a public service.

Frank Austin

Frank Austin, former Public Member of tne Alaska Real Estate Commission,

resident of the Anchorage area for twenty-five years, spoke in opposition to 

HB 705 and SB 537. Mr. A u s t i n  stated that he supported the w r i t t e n  testimony 

by Elizabeth Johnson, A t t o r ney-At-Law, submitted to the House Labor and 

Commerce Committ e. Mr. A u s t i n  is not in support of che present legislation.

He wished the commission to consider the following:

1. Is the surety fund serving the purpose for which it was

originally intended?

2. What problems does the surety rund now have?

Mr. A u s t i n  said that less than 20% of the claimants claims are being paid. 

The present hearing officers do have the necessary experience. Their findings 

of fact are only recommendations to the commission. It is the commission that

-5-



makes the final decision. It is a process which can be appealed back to 

the commission and then on to the Superior Court if necessary. There has 

been a statement that the real estate commission does not have the 

experience and background to mak e  a decision. These are the same peers 

that will judge a license action. The original intent of the fund was 

not for it to be an insurance policy. When a loss is due: to tlv action 

on the part of the licensee, the fund is the proper form of redress. Mr. 

A ustin proposed that the co m m i s s i o n  consider the establishment of a 

filing fee and also a m e thod by which claims can be recovered and repaid 

to the fund. He suggested a $50 fee or 10% of claim fee, whi c h e v e r  is 

greater with a m a x i m u m  $250 fee.

Ms. J o hnson's letter, referred to by Mr. Austin, is to be attached to the 

m i n u t e s .

Charles Bauer

Mr. Bauer does not support the present legislation. Mr. Bauer had filed

a claim, went through the surety fund h e a r i n g  proceedings and was awarded

$10,000. He believes the procedure is fair and just. He stated that
w i t hout the fund he would have been unable to afford to sue. He would 

have simply lost $10,000.

Mary Anne Kaeinerer

Ms. Ka emerer was a claimant. Ms. Kaeraerer is not in support of the

present legislation. Before filing a claim against the surety fund, 

Ms. Kaemerer went through the court system. She was awarded a judgement

of $38,400.00 but as of today, she lias not received any of the awarded

money. Her attorney fees were $3,000 approximately. In December of

1981, she filed her claim to the surety fund and one year later, her 

claim was awarded in the amount of $10,000.00. She feels the system is 

fair and just.

David L e B lor.de , Assistant Attor n e y  General

David LeBlond, Assistant Atto r n e y  General for the Department of Law spoke 

again. He said that the procedure is unlike the typical administrative 
procedure. It is a u n i q u e  judicial proceeding in which private

individuals are assembled and an award is made. The surety fund pays a 

claim based on findings of fact do which the law is applied by a h e a ring 

officer. He stated that because the h e a ring officer procedures are not 

identical to the court system doesn't mean that they are unfair in any 

aspect. In order to receive r e i m bursement from the licensees whose 

claims have been paid to a claimant, the commission must go to court for 

a judgement against the licensee. The court requires additional 

formality. The court will not just "rubber stamp" the commission's 

decision. That does not mea n  that the commission's decision was unfair 

and not equitable. The court will take into consideration all the facts 

and than make a decision as to a judgement being awarded back to the 

surety fund.

Jeff Kennedy

Mr. Kennedy, a resident of the State of Alaska, spoke stating he is not 
in favcr of the present legislation. Mr. Kennedy believes the consumer
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will have m o r e  problems collecting from a real estate licensee, that it 

will require mo r e  procedures to go through, which would be more costly to 

the consumer.

Tne public h e a r i n g  was recessed at 5 P.M. for dinner.

The public h e a r i n g  was reconvened by Vice Chair m a n  Ribacchi at 7:00 P.M. 

Vice C h a i r m a n  Ribacchi asked the commission if they were going to 
consider specific action in regard to HB 705 and the SB 537 . It was 

decided u n a n i m o u s l y  that the commission would take a position before the 

evening ended.

All commissioners with the exception of Chairman Hill and C o m m i s s i o n e r  Ed 

Anders were in attendance.

J a c q ueline Stoll

J a c q ueline Stoll, a real estate licensee, a real estate claimant to the 

surety fund, spoke against the present legislation. Ms. Stoll believes 

the real estate surety fund should remain as is and that it is a good 

avenue to settle disputes. She would hav e  been unable to recover her 

money from a licensee who was convicted and jailed, if the fund had not 

been available.

Kenneth Brown

Kenneth Brown, a broker for nine years, spoke in favor of the present 

legislation. Mr. Brown said there are several vehicles for the claimant 

to use as opposed to the surety fund. He said that there is a 

P rofes s i o n a l  Standards Committee of the Board of Realtors, an invididual 

make go to a Small Claims Court or an individual make actually take his 

claim through other judicial courts.

Ruth Edmondson

Ruth Edmondson, Broker spoke in favor of the present legislation. 

Ms. Edmondson believes that there are relatively few "black sheep" in the 

industry and that most of the licensees are h aving to pay into the surety 

fund for these few "black sheep". She spoke of "cronyism" by the hearing 

officers and stated that she believes that the hearings are held in "star 

chamber" conditions.

Ellen R. Mai a panes

Ellen R. Malapanes, an Associate Broker, spoke in favor of 

537. She believes that the present surety fund system does 

process" and that the court system would be more equitable.

Ted h'osack

Ted Kosack, Anchorage resident, spoke not in favor of the present 

legislation. Mr. Kosack is now h a ving a personal experience in which he, 

as an injured party, ip. regards to a c o n d o minium associaton. He believes 

that the surety fund is both fair to the consumer and the licensee.

HB 705 and SB 

not give "due
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Glenda Straube t

Glenda S t r a u b e , r e p resenting the Fairbanks Board of Realtors, spoke in

support of HB 705 and SB 537. She stated two points:

1. The present surety fund system lacks due process.

2. She stated that there is a lack of concern on the part of the

A t t o r n e y  General's Office, D e p artment cf Law, to collect from the

g u i l t y  party. She further stated it is the perception of many 

that the surety fund is an easy fund to collect from.

Mark Korting

Hark Korting, a Broker since 1976, spoke in support of HB 705/SB 537. 

Hr. Korting stated that the intent of HB 705/SB 537, is not to eliminate 

the: Consumer Protection aspect but to put it back into the Court System, 

where it originally was. Mr. K o r t i n g  stated that the real estate 

industry is concerned about the consumer and, in many instances, tries to 

settle out-of-court. Mr. Korting indicated that the Realtor State 

mem b e r s h i p  consists of 1,958 members. The commission is noted that there 

are over A ,000 licensees in Alaska.

DeeAnn Gleason

DeeAnn Gleason, a Broker since 1975, spoke in support of HB 705/SB 537.

She believes the present claims filed against the surety fund would not

hold up in court. Ms. Gleason also believes that the commission does not 

have the exp e r i e n c e  nor willingness to process the surety claims and that 

the h e a r i n g  officer proceeding is unfair.

Gene Bates

Gene Bates, a licensed real estate agent since 1972, presently an

Associate Broker, spoke in favor of HB 705/SB 537. Mr. Bates spoke in 

regard to the licensee be i n g  s u bjected to "double jeopardy" and not 

recently "due process" from their peers.

Connie Sipe, Assistant A t t o r n e y G e noral

Connie: Sipe, Assistant Attorney General, Consumer Protection Division, 

Department of Law spoke against HB 7 05/SB 537 . Ms. Sipe believes the

real estate commission, if they sup p o r t e d  11B 705/SB 537 would be

effectively retreating from the consumer's interest. The w b l i c  has put 

trust in the commission and the public respects the commission's 

professionalism. The public believes the commission is a leader of the 

state. There is a trend in the industry for arbitration and the 

commission has gone one step beyond a r b i t r a t i n g  to paying claims. The

commission is in the for front, one of the leaders.

Ms. .'Sipe suggested that there may be a problem. Many real estate

licensees may take a "back lash" by the problems created by contractors. 

She asked the real estate industry to support legislation that would

tighten the licensing requirement: for contractors. Ms. Sipe also stated

-13-
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that the present courts, through C o m m o n  Lew, recognize innocent 

m i s r epresentation. Ms. Sipe stated that there are a number of reasons 

w hy one w o u l d  not want to go through the court judicial system. All 

lawsuits are repor t e d  to the credit b ureau and would be part of cne's 

credit rating. Also, it is not easy to go through Small Claims. She 
believes that the present legislation retreats beyond the original bonds 

and last, but not least, she believes the public would not be impressed 

by the real estate commission m a king the surety fund more remote.

She believes that the present surety fund system does provide due process 

and that one is allowed the opportunity to appeal the decision if they 

wish. In most instances, whe n  taking a case through the court system, it 

is judge tried, not jury tried. Ms. Sipe explained the "double jeopardy"

in the language of law means "tried for the same crime twice", it does

not apply in instances of civil court a ction where an individual m ay be 

sued b y  other parties d e a ling with the same case. An individual may 

choose w h a t e v e r  entity is available to them to abjudicate a civil court 

a c t i o n .

Grayce Oakley

Grayce Oakley, Broker, who has been licensed since 1971, spoke 

r e p resenting the A n chorage Board of Realtors in support of HB

7 0 5 / SB 537 . Ms. Oakley said that today that many licensees would not 

take listings from contractors unless they are bonded and licensed by the 

regulatory agency. Many licensees believe that they are in "double

jeopardy" because they have to defend themselves multiple times through 

the surety system as well as the courts. The burden of proof, when going 

through the surety system, is on the claimant. Ms. Oakley does not 

believe the licensees are given "due process", in effect, the hearing 

officer is both a judge and a jury. In the court system, a jury hears 

evidence directly. The benefits from HB 705/SB 537 would be that a 

judgement would go against the offender or person who lias to pay and 

after it is proven that the individual cannot pay or they are

uncollectable, then the claimant may tap the surety fund. In the present 

surety fund system, the hearing officer makes a proposed decision, 

forwards it on to the commission and, in essence, the commission 

authorize.1; a check Lo be paid. This is the prevailing view of the Alaska 
A ssoci a t i o n  of Realtors. It is the b elief that the commission does not 

have before it all the findings of l'act and therefore, at times, cannot 

make a proper decision.

E l i z a b e th J o h nson

Elizabeth Johnson, Attorney-At-Law, H e a ring Officer, for the Alaska Real 

Estate C o m m i s s i o n  spoke against HB 705/SB 537. Ms. Johnson state! that 

there are problems with the surety fund but they can be addressed by 

amending the present statutes as opposed to completly "revamping" the 

surety fund as suggested in IIB 705/SB 537 . Ms. Johnson stated that the 

licensee, as well as the claimants, are given "due process" and that

there is another example, in which claims are paid, claims which are

larger than the surety fund. This is the Worker's Compensation Board, 

under the Admi n i s t r a t i v e  Procedures Act and worker compensation claims 

are paid, awarded to claimants. She stated that there is a problem in

the backlash in regards to contractors, who are
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i [■ perhaps -.t fault. There must be some w a y  in whicS to make the contractor 

responsible. At the present time, there does not seem to be an effective 

way. She realizes the unhappiness of the industry in regard to the 

court's decision surety fund legislation wi l l  not eliminte the liability 

of the licensee for innocent misrep r e s e n t a t i o n .

Commissioner Ribacchi closed the m e e t i n g  to public testimony. The 

m e e t i n g  was rece s s e d  for five minutes.

The session reconvened. Vice Chairman Ribacchi stated that the 

commission, through the day, had p r o c e d u r a l l y  be e n  run informally, but 

now would be back in formal session, oper a t i n g  under its own commission 

p r o c e d u r e s .

A  motion was ma d e  by Commissioner Collins, and seconded by Commissioner 

Serrano, not to support the proposed legislation of HB 705 and SB 537.

The commission voted not to support the present legislation with one 

disenting vote.

C ommissioner Ribacchi Aye

Commiss ioner Collins Aye

Commissioner Serrano Aye

Commissioner Morris Aye

Commissioner Benson Nay

Commis s i o n e r  Collins further stated that the commission has a new 

direction to addre's after h e a ring the public testimony but does not 

believe it is now the time to change the surety fund procedures.

C o mmissioner Serrano stated that lie beli e v e s  that the industry should 

look out for the consumer and that it is good public relati ns to do so. 

At the moment he is opposed to the present legislation since there are no 

other alternatives at this time, he would like to leave the surety fund 

proceedings "as is".

C o mmissioner Benson stated that he believes the bills are a step forward 

and there are benefits in it for the industry.

Commissioner Morris stated that it is the leaders of the industry that 

support ai.d have promoted the present legislation, that they do not 

necessarily speak for all the licensees. She further stated that the

surety fund needs some amendments but it is doing a good job in its 

present position.

Commissioner Ribacchi. staled as an individual, that many things are "over 

regulated" and that more regulation is not always in the benefit of the 

industry or the public. He stated that there are "oine conflicts and 

discrepancies in the real estate statute and that it tan be improved but 

c . t h e  present time the surety fund should r e m a i n  in its present form.

After listing to testimony, Commi s s i o n e r  Ribacchi, feels that there are 

many mi s u n d e r s t a n d i n g s  of the commi s s i o n ' s  functions and that the 

commission should take into consideration h o w  these mi s u n d e r s t a n d i n g s  can 

be reversed.

-10-
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V i c e  Chairman Ribacchi asked chat letters be sent to Commissioner Lyon 

and the A d m i n i s t r a t i o n  informing them of the commission's decision as 

veil as to the A l aska A s s o c i a t i o n  of Realtors and soliciting suggestions 

for amendments and ways to revise the real estate surety fund.

It was decided by the c o m m ission that the next commission m e e ting would 

be held on May 24th and 25th instead of May 17th and ISth as previously 

a n n o u n c e d .

C o m m i s s i o n e r  Collins asked the Realtors to prepare a supplement to the 

Phase I, White Paper and forward it to the c o m m ission for their review at 

the next commission meeting. She also asked if they would be willing to 

pursue other avenues of improvement of surety fund procedures.

It was moved by C o mmissioner Serrano, seconded and unanimously passed for 

the c o cission m e e t i n g  to adjourn.

The m e e t i n g  was ajourned.
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^ E P . m T M E N T  O F  L A W  

OFfJcE OF THE A TTORNE Y G ENERA L

AK. R EA L ES T A T E  G O m April 24, 1984

BILL SHEFFIELD, GO VE RN OR

REPLY TO:

□  1031 tV 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: 19071 276-3550

□  l i t  NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1563

U  POUCH K - STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: (907) 465-3600

James L. Magowan, Executive Director 
Alaska Real Estate Commission 
3601 C Street Suite 722 
Frontier Building 
Anchorage, AK 99503

Re: Alaska Association of Realtors
"White Paper" on the surety 
fund

Dear Mr. Magowan:

At your request on behalf of the Real Estate Commis­
sion, we have reviewed the White Paper dated March 5, 1984, by 
the Alaska Association of Realtors pertaining to the real estate 
surety fund. Some of the comments and concepts advanced by the 
Alaska Association of Realtors in the White Paper are now 
embodied in proposals before the 13th Legislature, specifically 
HR 705 and SB 537.

The current real estate surety fund claims program as 
outlined in AS 08.88.450 et seq. has benefited hundreds of 
Alaskan consumers and real estate professionals since it was 
enacted in 1980. The program has provided a swift, inexpensive, 
and fair method of resolving many real estate sales disputes. It 
has allowed hundreds of consumers to bring their grievances 
before a qualified, impartial tribunal without the frustration, 
delay and high cost of going to court. j.n our view, the program 
has given a measure of protection to consumers while providing 
real estate professionals with a full and fair opportunity to 
contest the merits of any claim made against the surety fund. 
The existing surety fund has done much to enhance the public 
trust and confidence in tne real estate profession in general, a 
goal we support and encourage.

To be sure, the surety program could be improved in 
some respects. I agree with the point made by the Alaska A s s o­
ciation of Realtors that some means must be found to reduce friv­
olous claims against the surety fund. It is my belief that frivo­
lous claims can be essentially halted by imposing a significant
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filing fee, perhaps up to $150, to be paid by each claimant prior 
to processing a claim against the surety fund. If the claimant 
does not prevail, then the filing fee would be lost. Such a 
filing fee would most likely chill frivolous claims without 
unnecessarily impeding valid claims made against the fund.

I recognize that this is a policy call rather than a 
legal determination. I would therefore simply urge the 
commission to carefully weigh the effects of the approach taken 
in the White Paper and by the two pending bills and carefully 
consider their effects on both the real estate consumers and on 
the real estate profession. As a general rule, I am not 
enamoured with placing more disputes in our already overworked 
judicial system. Of course, any aggrieved party from a real 
estate surety fund proceeding does and ought to have the ability 
to appeal the findings and award to a superior court.

If we can be of additional assistance to the commission 
concerning any aspect of the surety fund, please contact us.

Attorney General

N C G :eer

cc: The Honorable Dick Elaison
Senator

The Honorable Jalmar Kerttula 
President of the Senate

The Honorable Joe Hayes 
Speaker of the House

Ray Gillespie 
Special Staff Assistant 

to the Governor

The Honorable Dick Lyon, Commissioner 
Department of Commerce and Economic Development
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TO: A l a s k a  Real E s t a t e  C o m m i s s i o n

RE: T e s t i m o n y :  HB 7 0 5  and SB 537

R e g a r d i n g  the e x i s t i n g  s u r e t y  fund s t r u c t u r e ,  I ha v e  had the 
o p p o r t u n i t y  to read b o t h  the S t a t e  A s s o c i a t i o n ' s  p o s i t i o n  
p a p e r  and the c o r r e s p o n d i n g  p e n d i n g  l e g i s l a t i o n  to w h i c h  this 
t e s t i m o n y  is a d d r e s s e d .

My f i r s t  c o n c e r n  is t h e  b r o a d  b r u s h  m e t h o d  by w h i c h  the 
l e g i s l a t i o n  w o u l d  a p p l y  to the e x i s t i n g  S u r e t y  Fund. One 
does not, w h e n  one's a u t o m o b i l e  r e q u r i e s  a tune-up, r e p l a c e  
the e n t i r e  engine. I n s t e a d ,  one p e r f o r m s  the r e q u i r e d  a d­
j u s t m e n t s  to c o n t i n u e  on. The a n a l o g y  a p p e a r s  to be very 
a p p r o p r i a t e  to HB 705 in r e g a r d  to the S u r e t y  Fund. The 
l e g i s l a t i o n  w o uld r e p l a c e  the h e a r t  of the s y s t e m  w h e n  indeed 
o n l y  a t u n e - u p  is r e q u i r e d .

I am s y m p a t h e t i c  to the A s s o c i a t i o n ' s  c o n c e r n s  and c l a i m s  of 
f r i v o l o u s  an d / o r  v i n d i c t i v e  c l a i m s  b e i n g  filed a g a i n s t  l i c e n­
sed real e s t a t e  a g e n t s .  I b e l i e v e  this to be a l e g i t i m a t e  
c o n c e r n  and one that m u s t  be a d d r e s s e d .  W h e n  the c u r r e n t  
S u r e t y  Fund s y s t e m  w a s  f o r m u l a t e d  in 1 9 7 9 - 1 9 8 0 ,  the e x p e r i e n c e  
of a s i g n i f i c a n t  n u m b e r  of less than v a l i d  claims w a s  not f u l l y  
a n t i c i p a t e d .

The c o n c e p t  of a f i l i n g  fee is a st e p  in the right d i r e c t i o n
for r e m e d y .  The s u g g e s t i o n  th a t  it be $50 to $100 is good,
h o w e v e r ,  in my o p i n i o n  the a m o u n t  is riot s u f f i c i e n t .  I am in 
favor of a f i l i n g  f e e  of some g r e a t e r  a m o u n t ,  p e r h a p s  $250- 
$500, a p o r t i o n  of w h i c h  is r e f u n d a b l e  if the p l a i n t i f f  p r e­
vail s  in his a r g u m e n t .  As we have seen, t h e r e  m u s t  be some 
c o n s i d e r a t i o n  on the part of the p l a i n t i f f  as to t h e i r  l i a b i l i­
ty in f i l i n g  a c l a i m  a g a i n s t  the S u r e t y  Fund, If a p l a i n t i f f
u n d e r s t a n d s  from the o u t s e t  that a s u b s t a n t i a l  fee is r e q u i r e d
to file, and that if u n s u c c e s s f u l ,  the fee is c o n s i d e r e d  a cost 
of l i t i g a t i o n ,  the v a s t  m a j o r i t y  of t h o s e  p e o p l e  n o w  fi l i n g  
f r i v o l o u s  or v i n d i c t i v e  c l a i m s  will be m a r k e d l y  r e d u c e d .

Th i s  c o n c e p t  e m o d i e s  two fac t o r s .  F i r s t ,  the p l a i n t i f f  
u n d e r s t a n d s  that t h e r e  will be a f i l i n g  fee that will not 
be r e f u n d a b l e ,  let us say $100 out of the dep o s i t .  S e c o n d l y ,  
the p l a i n t i f f  must c o n s i d e r  the r e m a i n i n g  a m o u n t  to be a 
" g a m b l e " ,  if you w i l l ,  that he will p r e v a i l .  In b r i e f ,  the 
large f i l i n g  p o l i c y  r e q u i r e s  so m e  s e r i o u s  e c o n o m i c  f o r e t h o u g h t  
on the part of the c o m p l a i n t a n t .



My s e c o n d  c o n c e r n  c e n t e r s  a r o u n d  the n u m e r o u s  r e f e r e n c e s  to 
i n n o c e n t  m i s r e p r e s e n t a t i o n  w h i c h  appear,3 to e x c l u d e  such 
a c t i o n  f r o m  the p r o t e c t i o n  of the Fund. I t h i n k  back to the 
1 ady in W a s i 11 a that, up o n  c l o s i n g  a deal for her new c o u n t r y  
r e s i d e n t i a l  a c r e a g e ,  d i s c o v e r e d  that w h e n  it c a m e  time to build, 
h a l f  of her p r o p e r t y  was o v e r  a c l i f f  and she had p u r c h a s e d  a 
w o n d e r f u l  set of m u d  flats. The a g e n t  had f l a g g e d  the c o r n e r s  
i n c o r r e c t l y .  He did not m e a n  to. He r e a l l y  b e l i e v e d  he was 
s e l l i n g  her the c o r r e c t l y  s t a k e d  land and to l d  her so. He did 
not do his job p r o p e r l y  and c o n s e q u e n t l y ,  the l a d y ' s  p r o p e r t y  
was w o r t h  o n e - h a l f  of w h a t  she paid for it.

I r e c a l l  the f a m i l y  in J u n e a u  that p u r c h a s e d  a p r e v i o u s l v  
o c c u p i e d  h o u s e  w i t h  the a s s u r a n c e  f r o m  the s e l l i n g  a g e n t  that 
the f o u n d a t i o n  was high and dry. R e a l i t y  s u r f a c e d  w h e n  a 
high ti d e  i n c r e a s e d  the w a t e r  level to the p o i n t  it f l o o d e d  
the b a s e m e n t  and c r e a t e d  a d i f f i c u l t  p r o b l e m  w i t h  the p o t e n t i a l  
r o t t i n g  of the s u p p o r t i n g  m e m b e r s .  The a g e n t  had r e p r e s e n t e d  
the h o u s e  to be free of f l o o d i n g  p r o b l e m s  and he r e a l l y  b e­
liev e d  it was b e c a u s e  he did not do his job as well as tie s h o u l d  
have: he n e ver i n s p e c t e d  the crawl s p a c e  and the s u p p o r t s  for
e x i s t i n g  w a t e r  d a m a g e  ard p o t e n t i a l  of same.

b . o u l d  the la d y  in W a s i l l a  or the f a m i l y  in J u n e a u  s u f f e r  
e c o n o m i c  h a r d s h i p s  on w h a t  c o u l d  well oe the b i g g e s t  f i n a n c i a l  
t r a n s a c t i o n  of t heir lives b e c a u s e  two a g e n t s  did not do t heir 
job as c o m p l e t e l y  as th e y  s h o u l d  h ave? I do not b e l i e v e  so.
The a g e n t  o r . t h e  i n d u s t r y ,  m u s t  p r o v i d e  a v e h i c l e  to m a k e  these 
two p e o p l e  w h o l e  and a r e a s o n a b l e  a c c e s s a b l e  S u r e t y  Fund is that 
v e h i c l e .  The b u y e r s  in t h e s e  i n s t a n c e s ,  are the last p e o p l e  
that s h o u l d  s u f f e r  due to w h a t  w o u l d  be t e r m e d  i n n u c e n t  m i s ­
r e p r e s e n t a t i o n .

T h i r d l y ,  it has be e n  s u g g e s t e d  a small c l a i m s  c o u r t  action 
m a y  be u t l i i z e d  to r e s o l v e  a d i s p u t e .  W h i l e  this m a y  a p p e a r  
on the s u r f a c e  to be v i a ble, ev e n  w i t h  the e x i s t i n g  $2000 
limit or w i t h  an i n c r e a s e  t h e r e o f ,  one who has w o r k e d  w i t h i n  
the small c l a i m s  s y s t e m  k n o w s  that a s i m p l e  c h e c k m a r k  in the 
p r o p e r  box on the d e f e n d a n t s  r e p l y  f o r m  t u r n s  a small c l a i m s  
p r o c e e d i n g  into a full d i s t r i c t  c o u r t  case. Thus the b e n e f i t s  
of the small c l a i m s  s y s t e m  are e a s i l y  lost.

In s u m m a r y ,  it is m y  o p i n i o n  the p r o p o s e d  c h a n g e s  are a b a c k­
war d  st e p  in the p r o t e c t i o n  of the p u b l i c  f r o m  d a m a g e  i n c u r r e d  
in a real e s t a t e  t r a n s a c t i o n .  The j u d g e m e n t  m e t h o d ,  us e d  p r i o r  
to the e x i s t i n g  S u r e t y  Fu n d  m e t h o d  has p r o v e n  i t s e l f  to be 
t o t a l l y  i n e f f e c t i v e  f r o m  b o t h  a time and m o n e y  s t a n d p o i n t  in 
d e a l i n g  w i t h  a l l e g e d  w r o n g s  on the part of real e s t a t e  agents.
It is d i f f i c u l t  to c o n s i d e r  r e t u r n i n g  to th a t  s y s t e m  as a m e a n s  
to r e m e d y  the c u r r e n t  ills of the S u r e t y  fund.
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I urge the C o m m i s s i o n  to p r o p o s e  o t h e r  lneans to a d d r e s s  the 
c o n c e r n s  of the A s s o c i a t i o n  and o t h e r  l i c e n s e e s .  I urge the 
C o m m i s s i o n ,  w h e n  c o n s i d e r i n g  HB 705 and the S u r e t y  Fund system, 
not to t h r o w  out the b a b y  w i t h  the bath wat e r .

R e s p e c t f u l l y  s u b m i t t e d ,

G a r y  W i 1 k e n
Past M e m b e r  A l a s k a  Real E s t a t e  C o m m i s s i o n

1 9 7 7 - 1 9 8 3



7 ° r

:§ real
<r?TI TTTy®

O T

B i l l

j

1 ' V

I

byAnictteTnylor
Tinx* r Vriitr

The House Labor and Commerce 
Committee this week introduced a bji: 
that would requlretylctlms oTshod3y 
real estate transactions to v/ui Uieir 
case in court before tapping the surety 
fund for compensation.

The Alns a AssocL/ior of ReaJtors 
proposed the legislation to rectify th 
current system in which m cm bersd^ 

<QTev^)thcy are exposed to double jeop-

Under the current system, victims 
of fraud, deceit or misrepresentation 
by licensed ngents can be awarded 
surety fund claims — for which the 
realty Is billed — and then can sue th 
agents in court.
‘ In surely fund claims, the procedure

involves both parties presenting thcLr 
case before a hearings officer, who 

en makes a recommendation to the 
__ askn RcaJ Estate Commission. The 
haximum award is J 10,000.

Real estate agents want the proce­
dure changed back to the way It was 
before 1030, when people had f o  go to - 
court before having nccess to the 
urety fund. The 1030 legislature sim­

plified the procedure t o  save people the 
time and expense of going tiirough the 
court system.

The proposed legislation also would 
require people who have won their 
court cases to exhaust all remedies for 

Q.tting their money back from 'the 
ijuiltyAgents or brokers before being 
Allowed to tap the fund.

Real estate agents said the current

system penalizes all licensed agents 
who pay Into the fund rather than fo­
cusing on the wrtng-doer. Although tb ^ —  
real estate commission bills' the/gulllyv£y 
agents, there is no legal mechanhsrmto- 
c- s e payments, agents said.

The surety fund Is n special account 
set up by the legislature-.to reimburse 
people who have been ^defrauded or 
misled by licensed agents’In real estate 
transactions.

Agents pay up to 5125 In to the fund In 
lieu of obtaining privntc1 bomi3. The 
amount they pay is based a’n how much 
money Is In the fund. The l\ind cannc. 
exceed 5300,000, half of which Is desig­
nated for education.

C a m p l

f r o m  t i n

XI
l O  S

A3*ociA!*i rrt+i
Camden, N.J. —  The Campbell Soup 

• can will be replnccd by n plastic con-
«iMwrt r t , *  t/> A i v t a u m a r  i» n » ifc ;r -

own cans In H>5t, lias become the third 
largest manufacturer in the business, 
turning out about -I billion tin cans In 
1903 —  Ivehind American Can Co. and
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stht— c h a m b e r -----adjCSta*' C h a m b e r ] ,  a c o u r t  e x i s t i n g  in E n g l a n d
from t h e  15th c e n t u r y  u n t i l  1641 t h a t  e x e r c i s e d  w i d e  c i v i l  and 
c r i m i n a l  j u r i s d i c t i o n  u n d e r  r u l e s  o f  p r o c e d u r e  w e l l  s u i t e d  to t h e  
p u r p o s e s  o f  a b s o l u t i s t  s o v e r e i g n s ;  1: of, r e l a t i n g  to, 
c o n s t  ituting, o r  in t h e  m a n n e r  o f  a s e c r e t  o p p r e s s i v e  or 
i r r e s p o n s i b l e  j u d i c i a l  b o d y  (it t o o k  c e n t u r i e s  o f  b l o o d y  s t r u g g l e  
t o  o u t l a w  s t a r - c h a m b e r  s e s s i o n s ,  a n d  t h e  p r i n c i p l e  w h i c h  r e q u i r e s  
j u d i c i a l  p r o c e e d i n g s  to  be c o n d u c t e d  in p u b l i c  s t i l l  m u s t  be
v i g o r o u s l y  d e f e n d e d  (San F r a n c i s c o ,  Ca l i f .  N e w s ) . )  £:.of,
r e l a t i n g  to, c o n s t i t u t i n g ,  o r  in t h e  m a n n e r  o f  a l e g i s l a t i v e  o r  
e x e c u t i v e  b o d y  t h a t  h o l d s  c l o s e d  m e e t i n g s  (stat— c h a m b e r  s e s s i o n s  
o f  c i t y  c o u n c i l s  a n d  s c h o o l  b o a r d s —  F o r t n i g h t )

U E B S T E R 1S T h i r d  N e w  I n t e r n a t i o n a l  D i c t i o n a r y  
u n a b r i d g e d
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,vby AnnetteTnylor :, '••■.. •' glc complaint, said Brad Parker, an
• Timecudn«iWrit«r /■ ’ *,.•,••• • ’ investigator wltli the consumer pro- 
I * '  Owners of defective mobile homes. -j tection division. . . . .
.-may sue directly for the manufacture •' The attorney general's proposed 
■'ers surety bond If a bill proposed by.,.; bill would eliminate the state’s role
* th e ’. attorney general’s,-'.office Is and would allow homeowners to 
i. passed by the l e g i s l a t u r e ; . bring suit in civil court on the bond it- 
! Mobile home owners now must'■' self.
(’ present their case at an a d m i n i s t r a - " T h i s  allows consumers to seek 
J.tive hearing before they'can tap the . their own Justice and takes the state 
. bond to repair-or replace, defective out of the position of being judge and 
j. trailers or faulty appliances covered ’• jury," Parker said.
’ by warranties...,•. " . );. State law requires manufacturers
’’ But the state may choose not to to maintain surety bonds on warran- 
it conduct a hearing because of time or : ties for two years after their last mo* 
, money. required to lnvesflgute a sin- • bile home la delivered to the state.

*Vev

9
The state began requiring surety 

bonds In 19S0 because of ongoing 
problems consumers have dealing 
with Outside firms. A consumer 
might win his cusc but cannot locate 
the firm or its assets to get his money 
back, Parker said.

" “ If the manufacturer is in Ten­
nessee, the consumer would have to 
get an attorney there to get another 
court Judgment to get his money," 
Parker siad. "That can get very 
costly and complicated. Many people 
just give up.”

Tne proposed bill would give con-

i l •po

sumers ‘‘something here to attack 
the bond — rather than having to look;. 
for the assets or the manufacturer, 
he said. . * »’•

If a mobile home owner is success- y 
ful in court and Is awarded the entife -1 
bond amount, the manufacturer must * 
post another one before he can con-’’! 
tinue doing business in A laska,! 
Parker said. •;

Under current law. and the pro-'I 
posed amendment, a mobile home ; 
owner has one year and 10 days from1;

' date of purchase to file a claim on the • 
surety bond. !
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& o n  2 T 7 0 0 2 S  . . :  . — . -  -C o u n se lo r  an d  Attorney at L a w  '- : ~v.yT -_~J -

J une au ,  Al as ka  99811...e _“£.

RE: H o u s e  3.111 7 0 5 ,  S e n a t e  B i l l  5 3 7
R e l a t i n g  to  t h e  R e a l  E s t a t e  S u r e t y  F u n d

D e a r  R e p r e s e n t a t i v e  C o w d e r y :

E n c l o s e d  p l e a s e  f i n d  a s u m m a r y  o f  m y  o r a l  t e s t i m o n y
b e f o r e  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  l a s t  T u e s d a y .  I 
u n d e r s t a n d  t h a t  t h e  B i l l  w a s  p a s s e d  o u t  o f  t h e  C o m m i t t e e  

u n a n i m o u s l y .

A s  y o u  w i l l  r e c a l l  I a m  a d a m a n t l y  o p p o s e d  to n o t  o n l y

t h e  c o n c e p t  o f .H o u s e  B i l l  7 0 5  b u t  t o  s p e c i f i c  p r o v i s i o n s .  I a m
s e n d i n g  c o p i e s  o f  t h i s  l e t t e r  t o  o t h e r  l e g i s l a t o r s  in t h e  h o p e

t h a t  t h e y  w i l l  r e v i e w  t h e  l e g i s l a t i o n  m o r e  c a r e f u l l y .

I t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  t e s t i f y  b u t  b e l i e v e  

t h e r e  h a s  b e e r  i n a d e q u a t e  p u b l i c  c o m m e n t  on t h i s  b i l l  a n d  t h a t  it 

d e s e r v e s  m o r e  a t t e n t i o n  f r o m  b o t h  t h e  H o u s e  a n d  S e n a t e .

ElJ/kkr



W R I T T E N  C O M M E N T S  
R E G A R D I N G  H O U S E  B I L L  7 0 5  A N D  S E N A T E  B I L L  5 3 7  

R E L A T I N G  T O  T H E  R E A L  E S T A T E  S U R E T Y  F U N D  "

S i n c e  1 9 8 0  a f u n d  c r e a t e d  b y  t h e  A l a s k a  R e a l  E s t a t e  

C o m m i s s i o n  h a s  a l l o w e d  p a y m e n t  u p  t o  $ . 1 0 , 0 0 0 . 0 0  p e r  t r a n s a c t i o n ^  

t o  c o n s u m e r s  w h o  h a v e  s u f f e r e d  f i n a n c i a l  l o s s  b e c a u s e '  of a .real 
" e s t a t e  l i c e n s e e ’s a c t i o n  t h a t  i n v o l v e d  f r a u d ,• d e c e i t ,1 m i s r e p r e ­
s e n t a t i o n ,  o r  c o n v e r s i o n  o f  t r u s t  f u n d s . ”' T h e  f u n d  is m a i n t a i n e d  
by  p a y m e n t  o f  a y e a r l y  s u r e t y  f e e  n o t  t o  e x c e e d  $ 1 2 5 - 0 0  f o r  e a c h  

l i c e n s e e .  A f t e r  t h e  f u n d  r e a c h e s  $ 2 5 0 , 0 0 0 . 0 0  t h e  R e a l  E s t a t e  

C o m m i s s i o n  a d j u s t s  t h e  f e e s  s o  t h a t  t h e  f u n d  i s  m a i n t a i n e d  a t  a 

l e v e l  n o t  l e s s  t h a n  $ 2 5 0 , 0 0 0 . 0 0 .  y..v -

P r i o r  to 1 9 8 0  p e r s o n s  m a k i n g  a c l a i m  a g a i n s t  t h e  f u n d  
h a d  to f i r s t  s e c u r e  a c o u r t  j u d g m e n t  a g a i n s t  t h e  l i c e n s e e .  In 
1 9 3 0  a f t e r  S u n s e t  r e v i e w  c f  t h e  l e g i s l a t i o n ,  t h e  r e q u i r e m e n t  of a 
j u d g m e n t  w a s  d r o p p e d  a n d  t h e  R e a l  E s t a t e  C o m m i s s i o n  s e t  u p  a 
p r o c e d u r e  w h e r e b y  c o m p l a i n a n t s  c o u l d  m a k e  a c l a i m  d i r e c t l y  

a g a i n s t  t h e  f u n d .

O n c e  a c o m p l a i n t  is r e c e i v e d  an a d m i n i s t r a t i v e  h e a r i n g  
is h e l d .  T h e  h e a r i n g  c o n s i s t s  o f  p r e s e n t a t i o n s  by  t h e  c l a i m a n t  

an d  t h e  l i c e n s e e  or l i c e n s e e s .  T h e  A d m i n i s t r a t i v e  H e a r i n g  
O f f i c e r  h a s  t h e  p o w e r  to s u b p o e n a  e v i d e n c e  i n c l u d i n g  d o c u m e n t s  
a n d  to r e q u i r e  t h e  a t t e n d a n c e  o f  w i t n e s s e s .  B o t h  p a r t i e s  a r e  
a l l o w e d  c o u n s e l  i f  t h e y  so c h o o s e .

A t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g ,  F i n d i n g s  o f  F a c t  and 
C o n c l u s i o n s  o f  L a w  a r e  e n t e r e d  w i t h  a r e c o m m e n d a t i o n  to  t h e  R e a l  
E s t a t e  C o m m i s s i o n  o n  w h e t h e r  t h e  c l a i m  s h o u l d  be p a i d .

It s h o u l d  be n o t e d  t h a t  o n c e  a H e a r i n g  O f f i c e r  h a s  m a d e  
a r e c o m m e n d e d  d e c i s i o n  t h e  R e a l  E s t a t e  C o m m i s s i o n  r e v i e w s  t h e  
c a s e  a n d  d e c i d e s  w h e t h e r  t h e  c l a i m  s h o u l d  b e  p a i d .  A f t e r  t h e  
f i n a l  d e c i s i o n ,  t h e  l i c e n s e e  s t i l l  lias t h e  o p t i o n  t o  a p p e a l  to 
t h e  S u p e r i o r  C o u r t .

A t t a c h e d  is a s u m m a r y  o f  t h e  c l a i m s  p a i d  s i n c e  t h e  
i n c e p t i o n  o f  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g s  in 1980.

H o u s e  B i l l  No. 7 0 5  a n d  S e n a t e  B i l l  No. 5 3 7  s u b s t a n t i a l l y  
a m e n d  t h e  c u r r e n t  p r o c e d u r e  t o  a g a i n  r e q u i r e  t h a t  m e m b e r s  o f  t h e  
p u b l i c  o b t a i n  a j u d g m e n t  a g a i n s t  the .licensee p r i o r  t o  m a k i n g  a 
c l a i m  a g a i n s t  t h e  f u n d .  T h e  l e g i s l a t i o n  t h e n  r e q u i r e s  a s e c o n d  

h e a r i n g  by t h e  c o u r t  to  d e t e r m i n e  t h a t  t h e  j u d g m e n t  c r e d i t o r  h a s  

n o  o t h e r  a s s e t s  a v a i l a b l e  a n d  t h a t  p a y m e n t  f r o m  t h e  f u n d  is 

'proper. T h e  p r o p o s e d  l e g i s l a t i o n  a l s o  r e s t r i c t s  t h e  t y p e  o f  
'claims w h i c h  a r e  p a i d  f r o m  t h e  f u n d .



'jiouse B i l l  7 0 5  a n d  S e n a t e  Bill..'-*

1 )537 ' Relating to the Real
'Estate Surety Fund * • "V; *• •

' . It is my opinion after having reviewed a p p r o x i m a t e l y ' 100
of these cases.that the Surety F u n d 7 with minor exceptions, works - 

V—  well in protecting the public ' i n t e r e s t . The present legislation;;
will' effe cti vel y preclude: a n y o n e v 7with" a small m o n e t a r y  c l a i m s  

'"’r~ (under $5000.00) ’from pursuing '' ah'" act ion"”against- the" licensee*'1: 
because it will simply be too expensive to prosecute the claim 
through D ist ric t or Sup eri or Court. The p r e s e n t u tremendous 
backlog in the courts means that even if one files a case today*, , 
one-could not reasonably ’ eupect a trial for two to three years. .*%•

T h e  d e c i d e d  t r e n d  i n  j u d i c i a l  a d m i n i s t r a t i o n  i n  A l a s k a  
a n d  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  i s  t o  t r y  t o  t a k e  c l a i m s  out of.; 

the' c i v i l  c o u r t  s y s t e m  a n d  t o  h a n d l e  t h e m  t h r o u g h  m e d i a t i o n ,
a r b i t r a t i o n ,  o r  t h r o u g h  a n  a d m i n i s t r a t i v e  p r o c e s s .  T h e  S u r e t y  
F u n d  i s  a g o o d  e x a m p l e  o f  t h e  w a y . i n  w h i c h  c e r t a i n  c l a i m s  a r e  

b e i n g  s c r e e n e d  f r o m  t h e  c o u r t  system.'- T h e  a d m i n i s t r a t i v e  h e a r i n g  
p r o c e s s  p r o v i d e s  a l l  o f  t h e  d u e  p r o c e s s  p r o t e c t i o n s  w i t h  t h e  
e x c e p t i o n  o f  a j u r y  t r i a l  t h a t  a r e  a f f o r d e d  t h r o u g h  t h e  c i v i l  
c o u r t  s y s t e m .  T h e  R u l e s  o f  E v i d e n c e  a r e  s o m e w h a t  r e l a x e d
a l t h o u g h  a s  a p r a c t i c a l  m a t t e r  m o s t  of t h e  e v i d e n c e  w h i c h  is 
p r e s e n t e d  i n  a d m i n i s t r a t i v e  h e a r i n g s  w o u l d  b e  a l l o w e d  i n  a 

r e g u l a r  c i v i l  p r o c e e d i n g .

O b j e c t i o n s  t o  H o u s e  B i l l  No. 7 0 5

S e c t i o n  2 AS 08.88.^60 repealed and reenacted -- object 
generally to requiring consumers to obtain a judgment prior to 
making a claim against fund.

(a) Page 1, lines 23 and -- allow a claim against 
fund on fraud, deceit, intentional m i s r e p r e s e n t a t i o n or
conversion of trust funds. Differs from current interpretation
of statute by R'jal Estate Commission and Adminis tra tiv e Hearing
Officers that statute allows claims for innocent m i s r e p r e s e n­
tation or negligent misrepresentation. The Alaska Supre me Court 
in interpreting common law theory of misr epr ese nta tio n has 
allowed recovery against licensees on the theory of innocent or 
negligent representation. See Bevins v. B a l l a r d , 655 P . 2d 757 
(Alaska 1982). Enactment of this bill would lead to the curious
result that a consumer could sue the licensee in state court

1 under the common law theory of negligent misrepresentation, 
recover a judgment on that basis, and not be able to obtain
payment from the Surety Fund.

(b) Page 2, lines 1-8 -- court must hold a "mini trial" 
after a judgment has been entered on whether the judgment 
supports recovery against the Surety Fund. This imposes twice as 
much work on the court as a regular civil proceeding.

IJ»
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r'f Written ' Comments Regarding •*-:■

fHouse Bill 705 and Senate Bill"-"'
537 Relating to the Real
Estate Surety Fund

(d) Page 2, lines 12--14 -- specifically
payment on claims for innocent misrepresentation.

prohibits

l/li:".' S e c tio n 3, page 2, A S .  08.88.465 requires a second 
hearing after* ent ry of a 'judgment'and before amount is paid from' 
Sur e ty Fund ' 5' 1 - :• ' • ' A - £

within
tively

(a)* Page 
30 days is

lines 20 and 21 —  requirement of hearing
virtually impossible to

with the current backlog in the court
enforce
system.

administra-

Page 3 ,  lines 4-6 -- What is(b)(4)
attempt"? Open to judicial interpretation and "mini trial" 
attempt to find judgment creditor and determine assets.

"reasonable 
on

(b)(5) Page 3 -- requires, a separate court 
whether creditor has been able to locate assets and has

hearing on 
taken the

"necessary
"necessary

action" to 
a c t i o n " ?

apply the assets to the judgment. What is

■.make
(b)(6) Page 3, lines 13-16 -- requires the court to 

an independent determination that the claimant has 
["diligently pursued other remedies." What is meant by this 
.phrase? Requires a separate showing that there is no other 
person that could be liable in the transaction -- in other words 
the claimant could obtain a judgment against licensee A and 
during the hearing under this section, a different judge could 
conclude that licensee B is responsible and deny payment from the 
fund. This is a peculiar provision which could result in 
contradictory findings by judges with regard to the sarr.e 
transaction, thereby allowing licensees- to shift responsibility 
and avoid payment from the fund.

Section 4 AS 08.88.470 repealed and reenacted:

(a) Page 3, lines 17-21 —  requires a' separate court 
hearing and in effect a "mini trial" on the validity of the 
claim. * •, .•(

(b) Page 3, lines 22-27 -- requires the claimant to 
prove h i 3 case twice. Note that if the action was defended by a. 
Trustee in Bankruptcy there has to be an entirely new hearing, 
although many times there will have already been a complete trial 
in Bankruptcy Court. . .
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liouse B i l l  7 0 5  a n d  S e n a t e  B i l l  .
5 3 7  R e l a t i n g  t o  t h e  R e a l  . ' . .
E s t a t  e S u r e t y  F u n d  .. . . . . . .  .

* - • 1 /•’ ̂  •“

S e c t i o n  7 A S  0 8 - 8 8 .■475(b): .. • * • . ' . j. ./

(b) P a g e  l i n e s  1 6 - 2 0  —  t h e r e  i s ’ n o  d e f i n i t i o n "  of:.: 

" t r a n s a c t i o n . ” T h i s  s e c t i o n  a p p e a r s  t o  r e a d  t h a t  n o ' . m a t t e r  how;. ■ £

' m a n y  p e o p l e  a r e  i n v o l v e d  n o r  how.'f'm’u c h  m o n e y  i s  l o s t ,  , i f ; / t h e C V \ > ^ S ^ .  
' l i c e n s e e  c a n  c l a i m  t h a t  t h e r e  w a s  o n l y _ c n e  " t r a n s a c t i o n ” t h e n . . t h e . 
$ 1 0 , 0 0 0 . 0 0  l i m i t  a p p l i e s .  F o r  e x a m p l e ,  i n  t h e - c a s e  o f  t h e  .sale;*; 
o f  s h a r e s  i n  a l i m i t e d  p a r t n e r s h i p ,  i f  t h e  ' l i c e n s e e  'makes 
f r a u d u l e n t  s a l e s  t o  5 0  p e o p l e ,  o b t a i n s  $ 5 , 0 0 0 . 0 0  f r o m  e a c h ,  _ a n d - ’i •• -’•••v-,—  
t a k e s  t h e  m o n e y ,  i s  t h i s  c o n s t r u e d  as " o n e  t r a n s a c t i o n ” w h e r e  the.':. "•*
$ 1 0 , 0 0 0 . 0 0  l i m i t  w o u l d  a p p l y ?  •

C o m m e n t s :

S u g g e s t i o n  f o r  c h a n g e s  i n  c u r r e n t  s t a t u t e  a n d  a d m i n i ­

s t r a t i v e  p r o c e e d i n g s .

S o m e  o f  t h e  p r i m a r y  c o m p l a i n t s  I ' v e  h e a r d  a b o u t  t h e  

S u r e t y  F u n d  c a n  b e  s o l v e d  e a s i l y  w i t h i n  t h e  c o n t e x t  of  t h e

p r e s e n t  p r o c e d u r e  a d m i n i s t e r e d  by t h e  R e a l  E s t a t e  C o m m i s s i o n  by 

m a k i n g  c h a n g e s  t o  t h e  c u r r e n t  s t a t u t e .

1 . E l i m i n a t i o n  of  " f r i v o l o u s ” c l a i m s .  S o m e  l i c e n s e e s

h a v e  c o m p l a i n e d  t h a t  t h e y  a r e  b u r d e n e d  w i t h  r e s p o n d i n g  to

" f r i v o l o u s ” c l a i m s  w h i c h  a r e  t h e n  d e n i e d .  I t  h a s  b e e n  my 

e x p e r i e n c e  t h a t  t h e r e  a r e  v e r y  f e w  " f r i v o l o u s ” c l a i m s .  M a n y  
c l a i m s  a r e  s e t t l e d  o r  w i t h d r a w n  p r i o r  t o  h e a r i n g  o r  d u r i n g  t h e  

h e a r i n g  p r o c e s s .  I f  t h e r e  i s  a p r o b l e m  w i t h  i n a d e q u a t e  i n i t i a l  
s c r e e n i n g  o f  c o m p l a i n t s ,  I w o u l d  s u g g e s t  t h e  f o l l o w i n g :

a. E s t a b l i s h  a m a n d a t o r y  f i l i n g  f e e  of  p e r h a p s

$ 5 0 . 0 0  to d i s c o u r a g e  t h o s e  p e r s o n s  w h o  f e e l  t h e  f u n d  is a s o u r c e  

o f  f r e e  m o n e y .

b. A l l o w  t h e  s t a f f  of  t h e  R e a l  E s t a t e  C o m m i s s i o n  

t o  d o  a n  i n i t i a l  s c r e e n i n g  o f  t h e  c o m p l a i n t .  If t h e  c o m p l a i n t  i3

• n o t  r e c o m m e n d e d  f o r  a n  a d m i n i s t r a t i v e  h e a r i n g  a n d  t h e  c l a i m a n t  

w i s h e s  t o  g o  f o r w a r d ,  t h e y  m u s t  p o s t  a b o n d  o f  $ 2 5 0 . 0 0  t o  s e c u r e  
p a y m e n t  o f  h e a r i n g  c o s t  a n d  p a r t i a l  a t t o r n e y ' s  f e e s  to t h e  

l i c e n s e e  i f  t h e  c l a i m  i s  c e n i e d .

2. D e n i a l  o f  D u e  P r o c e s s  - -  t h e r e  h a v e  b e e n  s o m e  

f e e l i n g s  b y  c l a i m a n t s  t h a t  b e c a u s e  t h e y  a r e  n o t  e n t i t l e d  t o  a 

j u r y  t r i a l ,  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g  d e n i e s  t h e m  d u e  
p r o c e s s .  N o  a d m i n i s t r a t i v e  p r o c e e d i n g  p r o v i d e s  f o r  a J u r y  t r i a l  

a n d  a s  a p r a c t i c a l  m a t t e r  a l l  t h e  r i g h t s  a n d  p r i v i l e g e s  a c c o r d e d  

i n  a c o u r t  h e a r i n g  a r e  p r e s e r v e d  in t h e  a d m i n i s t r a t i v e  p r o c e d u r e  

p r o c e s s .  T h e  o n l y  e x c e p t i o n  is  t h e  r e l a x e d  s t a n d a r d  f o r  t h e  

r u l e s  o f  e v i d e n c e .  T h i s  h a 3  n o t  b e e n  a s i g n i f i c a n t  p r o b l e m  in 

a n y  c a s e  I h a v e  h a n d l e d ,  in w h i c h  e i t h e r  an a t t o r n e y  a p p e a r e d  o r  

in w h i c h  l i c e n s e e s  r e p r e s e n t e d  t h e m s e l v e s .

I

' * J
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A llowance of claims based on innocent or negligent 
misrepresentation. Some of the most vociferous opposition to the 
Surety Fund has been to claims which have been allowed, on the 
basis of innocent or negligen' misrepresentation. This theory of 
recovery is consistent with „he holdings o.f the Alaska Supreme 
Court. Thus, licensees are going to continue to be held 
responsible for mistakes which are innocently made regardless of 
t he’ status of the Surety Fund.

In short, wion the above-noted exceptions, the Surety 
'•Fund works well in' protecting the public interest and insuring
ttnai licensees receive fair hearing. In addition, the
’administration of the Surety Fund over the past three years has 
p a u s e d  the industry to "self police" to a great degree. The 
’problems with the fund can be more readily addressed by amending
uhe current procedure than 
claims through civil court.

consurn crs to prosecute
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•9'..' S u r e t y  C l a i m  R e c o v e r y ;
.. .-.-r-'-jV.v’ v • - . • •
V  - /r **-•* • ‘ a - -J, ' V."1 '  .r • . •
itoey,' T h o m a s  . . «-

Congccn',' R e n w i c k  

L a n k f o r d ,  D a n i e l  

K c C o r n i c k ,  Gail- 

M o t o n a g a ,  G a r y  

C a l v G ,  T o n y  .

O-dell," H i n a  

M c C o u r t ,  J a m e s  :

J o n e s ,  J e r r y  .. ..

R u s z k o w s k i ,  A l v i n  

Rink, R o b e r t  • ~ -

R e c o v e r y  c o m p l e t e .  '•/

R e c o v e r y  c o m p l e t e  0 3 0 3 8 3  •

3 i l l e d  0 1 1 8 8 3  , no r e s p o n s e .  , 

R e c o v e r y  c o m p l e t e  0 3 2 6 8 3 .

'Recovery c o m p l e t e .

C l a i m  r e p a i d ;  h e a r i n g  c o s t s  u n p a i d .  

C l a i m a n t  paid, h e a r i n g  c o s t s  u n p a i d .  

B i l l e d  8 3 0 7 1 3 ;  no r e s p o n s e .  •- 

C l a i m a n t  paid, h e a r i n g  c o s t s  u n p a i d .

C l a i m a n t  paid, h e a r i n g 'c o s t s  u n p a i d .

C l a i m a n t  paid, h e a r i n g  c o s t s  u n p a i d .

1 ,000. 
. 1 , 1 3 9

11,275 

4,225 

10 ,000 
1,000

800

.-•1,000
1,000

3 1 . 6 2 9

u r e t y  c l a i m s  s t a t i s t i c s : *•
•

• *

Fiscal' Y e a r
, * * *

C a l e n d e r Y e a r
r i l e d P a i d F i l e d P a i d

1981 31 0 52 3 $ 11,943

1982 70 13 $ 4 1 , 8 5 3 93 18 6 2 , 6 1 2

1933 99 20 8 0 , 3 4 6 123 14 67 ,644

1934 97 3 3 0 , 0 0 0 29 1 10 ,000

T o t a l s  to d a t e 297 26 S 1 5 2 . 1 9 S * 29 7 36 S152 .199

■* T h i s  a m o u n t  i n c l u d e s  p a i d  c l a i m s  t h a t  h a v e  s i n c e  b e e n  r e c o v e r e d  from 

the l i c c n c e e s ,  a n d  t h e r e f o r e  d i f f e r G  f r o m  the t o t a l  that is s t a t e d  on the 

S u r e t y  C l a i m  C a s e  s u m m a r y  and as r.hovn b e l o w .

S u r e t y  c l a i m  totals: N u m b e r s of c l a i m s D o l l a r  a m o u n t s  of c laims

pa i d ,  u n r e c o v e r e d 37 12.53.' $ 1 2 4 , 9 7 4 . 2 4 8 . 1 2

P a i d ,  r e c o v e r e d * * 2 9 , 0 2 5 . 0 0 1.92

P D - A p p r o v e d 3 1. 0 2 1 8 , 0 1 2 . 0 0 1.2 2

D e n i e d 69 2 3 . 2 2 317 ,898.97 2 0 . 5 2

F D - D e n i c d 1 0 . 3 2 1 1 ,0 0 0 . 0 0 0 . 7 2

W i t h d r a w n 30 10 . 1 2 134 ,878.25 8 . 5 2

la process 157 5 2 . 9 2 9 0 1 , 6 5 7 . 3 9 5 8 . 2 2

T o t a l  filed 297 100 .02 $) .547 .945 .85 1 0 0 . 0 2

D e c i d e d  claims: N u m b e r s  o f  c l a i m s D o l l a r  a m o u n t s  of cl a i m s

Paid, u n r e c o v e r e d

1

37 2 6 . 4 2 $124 ,974 .24 1 9 . 3 "

Paid, r e c o v e r e d * * 2 9 , 0 2 5 . 0 0 /• 5 2

P D - A p p r o v e d 3 2 . 1 2 1 8 , 0 1 2 . 0 0  • 2 . 8 2

D e n i e d 69 ‘ 49. 4  2 . 317 ,898.97 5 0 . 8 2

P D - D e n i e d 1 • ,/;?2 1 1 , 0 0 0 . 0 0 1. 7 2

W i t h d r a w n 30 2 1 . 4 2 134 ,878.25 2 0 . 9 2

T o t a l  d e c i d e d  c l a i m s 140 1 0 0 . 0 2 6646 ,288.4 6 1 0 0 . 0 2

* T h e s e  n u m b e r s  a r e  i n c l u d e d  in the paid, u n r c c o v e r e d ,  c a t e g o r y  b e -

w h e r e  the h e a r i n g  c o s t s  are o u t s t a n d i n g  a f t e rcause
repayi

there 

:cnt of

is
the

over lap 

cl a i m .
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