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(b ) No part of the wage earned by the 
patient worker can be deducted for the 
cost of room, boa^d or services. The 
program - however, after the payment of 
wages, may assess and collect the 
reasonable cost of treatment according 
to rates established in accordance with 
AS 47.37.240, and on the same basis as
it assesses and  col lects from
non-working patients.

(c ) Wages earned by the patient worker 
may be held in trust by the program for 
the benefit of the patient, and 
disbursed by the o ro g ram, with the 
patient's consent

(1_) for the support of the patient's 
dependents,

(2) to pay a civil judgment,

( 3) f or the purchase of gifts,
clothing, and items of personal use,

(4) to pay restituticn or a f ine,

(5) for other purposes deemed appro­
priate by the treatment_proqram.

4. Amend Section 3 of H.B. 182 to read
follows:

Work therapy means an activity that 
involves a patient in basic employment
skills and assists the patient in 
reintegration into a community, but does 
not include such activities as personal 
housekeeping chores or cooperative 
responsibilities ecpected of each 
patient in the program.

as
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Finally, on behalf of my clients I want to thank 
you for all of your efforts in getting the legislation 
introduced. Your attention to the problems faced by many 
drug and alcohol treatment programs reflects your conscien­
tious attitude toward your constituents.

I hope that my comments have been•helpful. Please 
keep me apprised of developments with H.B. 182 and feel free 
to call if I can be of further assistance.

Sincerely,

REESE, RICE AND VOLLAND, P.C.

Philip R. Volland

Enclosures

cc: Board of Directors, AARS
Mr. and Mrs. Leonard Nugen
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via Express Mail

Ms. Judy G. Knight
Special Assistant to the Commissioner
Department of Labor
State of Alaska
P.O. Box 1149
Juneau, Alaska 99811

He CSHB 182

Dear Ms. Knight:

As you know, I currently represent Alaska 
Alcoholism Rehabilitation Services, the non-profit corpora­
tion which owns and operates a long-term residential 
alcoholism treatment center in Wasilla, Alaska known as 
Nugen's Ranch. I testified in favor of CSHB 182 before the 
House Committee on Health, Education and Social Services 
because Nugen's Ranch, as one of the treatment programs in 
the state which hopes to implement a work therapy program, 
will benefit from the legislation. With this letter I hope 
to clear up a few misconceptions that may have developed as 
a result of certain comments I made during my testimony.

The residents at Nugen's Ranch are most likely to 
be individuals who have a life-long history of alcoholism. A 
good number of these individuals will be skid-row alcoholics 
and public inebi iates who have spent many years on the 
street drifting from one detoxification facility to another. 
They have few life management skills and, j.ractically 
speaking, are unemployable. Their treatment will require 
institutionalization for as long a j two years.

The F _'ch hopes to engage these individuals in 
"work therapy" part of their treatment. Work therapy is 
activity of -» constructive nature which may be supervised or 
unsupervised, and which will require the resident to assume 
certain responsibilities. The work will involve housekeeping 
chores, agricultural work, and unskilled labor associated 
with minor renovation and maintenance at the facility.
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You indicated a concern on the part of the 
Department based on the fact that during my testimony before 
the HESS Committee I referred to residents at the facility 
performing certain maintenance tasks that might involve 
electrical or mechanical skills. My comments were only for 
the purpose of explaining to committee members that resi­
dents would regulary perform work that was non-agricultural 
in nature. I certainly did not intend to give the impression 
that Nugen's Ranch planned to displace existing employee 
positions through work therapy, or that the Ranch planned to 
have residents engage in work such as might be done by an 
electrician or mechanic and which would require specialized 
skills and training. I am sure you realize that it would be 
foolish for the corporation to do so, and I would never 
recommend such a course of action. The potential liability 
of the corporation as a result of any negligent work 
performed by a resident working beyond his skill level is 
itself a sufficient deterrent that the Ranch would never 
consider engaging residents in such activity.

To be more specific, the following tasks are those 
likely to be performed by residents involved in work 
thjrapy. I have listed the activities without regard to 
whether 29 CFR 529 requires the payment of wages for the 
activity.

1. Personal housekeeping chores (making beds, 
cleaning rooms);

2. General housekeeping chores (sweeping floors, 
trash removal, etc.);

3. Kitchen detail (setting and clearing tables, 
etc.);

4. Feeding livestock (poultry and swine);
5. Cleaning animal pens and sheds;
5. Planting and cultivating vegetable cropv;
7. Planting and tendixig to bedding plants grown 

in the greenhouse;
8. Assisting in the slaughtering of livestock 

and the harvesting of crops;
9. Minor maintenance (e.g., painting);

10. Care of the grounds;
11. Snow removal during winter;
12. General labor, such as erecting fences, 

tearing down sheds, hauling trash, stacking 
lumber, cutting firewood, etc.
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daily intoxication has a productive capacity that is, at 
best, minimal, even with constant supervision. Although I 
understand that the Department is concerned because even the 
most basic entry level positions in the private sector pay 
at least the minimum wage, I hope that the Department 
appreciates the fact that residents who will be referred to 
Nugen's Ranch are individuals who are presently not even 
counted among the labor force because of the-ir inability to 
work.

It is the intention of the Ranch to base the wage 
scale on the disability of the patient worker, as is 
required by federal regulation. It seems clear to me that 
the federal regulations concerning patient workers at 29 CFR 
part 529 contemplate wage scales between 50 percent of the 
minimum wage and the full minimum wage, or higher, depending 
on the disabilities of the various clients. I have antici­
pated that in the process of applying for a certificate 
under 29 CFR 529 the Ranch would seek approval for a number 
of classes of wage scales between the minimum permitted 
under the regulations (50 percent of the minimum wage) and 
the minimum wage itself. This would enable the Ranch to 
automatically move a patient worker into a higher paying 
classification as his treatment progressed. It also seems to 
me that it is entirely possible in the future for the Ranch 
to budget itself for certain positions (such as dishwasher 
or kitchen helper) which would be paid at a prevailing wage 
rate and which would be filled by patient workers who are no 
longer under a disability.

The Ranch is not intending, nor does it expect, to 
pay patient workers less than is required under federal 
regulations or law. Both the federal regulations and the 
leading federal court cases in the field make it clear that 
if a patient worker is not suffering from any disability, he 
must be paid a wage comparable to the wage paid in the 
private sector for the equivalent work. I have advised my 
clients of this fact and they recognize that for any 
non-disabled patient worker they may be required to pay the 
patient a wage comparable to that in the private sector. At 
thiu time, however, the Ranch does not anticipate treating 
patients who are not alread} suffering from a considerable 
disability.
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I hcpe this letter answers some of your concerns. 
I hope to be able to work with you and other representatives 
of the Department in order to ensure that you clearly 
understand what the Ranch intends to do through the work 
therapy program, and what is hoped to be accomplished by 
CSHB 182.

Please call me if you have any questions.

Sincerely,

REESE RICE AND VOLLAND, P.C.
i'

: ' ( U  d

Philip R. Volland
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In some cases I anticipate that residents will 
watch qualified personnel perform regular maintenance tasks 
which require specific training and skills. In all cases, 
the "work" performed by the resident would not involve 
activity requiring a special skill, but nonetheless will 
allow the resident patient to learn some basic aspects of 
the skill.

For example, the Ranch might have the need to 
build a small tool shed adjacent to one of the existing 
buildings. This is work for which the Ranch would use the 
services of one of its regular maintenance personnel, or 
contract with someone to do the construction. This work, 
however, also would present an excellent opportunity to 
prepare a work therapy program which involves training in 
some carpentry skills. Residents could be asked to stack and 
haul lumber while observing how framing is done and receiv­
ing instruction in the proper use of power tools. Similarly, 
the residents could watch how electrical conduit is laid, 
learn how to lay shingle on a roof, learn how windows and 
doors are hung, and how steps and railings are made, etc, 
Throughout all of this "work therapy" the residents may do 
nothing more than stack lumber and paint the building. 
Nonetheless, the experience will have taught them some basic 
lessons of carpentry and electrical work.

I want to make it clear that the work therapy 
program designed for the Ranch will not displace any 
employment positions that are filled from the private sector 
and which are paid at a rate considerably higher than the 
prevailing minimum wage. If you exumine the grant-in-aid 
documents for Nugen's Ranch available at the State Office of 
Alcoholism and Drug Abuse, you will see that the Ranch has, 
and intends to keep, fully paid and qualified maintenance, 
kitchen, and night attendant positions. Work therapy is 
designed for the benefit of the patient; it is not a concept 
which will result in the displacement of regular employees 
at the Ranch.

I do not believe it is unreasonable for the Ranch 
to expect that the quality of "work" they will receive from 
an individual during the initial stages of treatment is work 
for which something less than the minimum wage is still fair 
compensation. I am sure you can appreciate that someone who 
has been unable to work in five or six years because of
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Mr. George Mundell 
Office of Alcoholism and 
Drug Abuse 

STATE OF ALASKA 
Pouch H05F
Juneau, Alaska 99811 

HE: Nugens Ranch

Dear George:

During our phone call two weeks ago, £ requested that 
your office seek an Attorney General's opinion on the 
applicability of the Alaska Wage and Hour Act to the work 
therapy planned for clients at Nugens Ranch. With this 
letter I would like to express u.y thoughts about the legal 
aspects of the issue and the practical problems which it 
presents to the program. 1 have copied ibis letter to Loyd 
Gathmnn and Bruce Rotelho with the hope Lint a sharing of 
ideas m y  expedite a resolution to the question. I have also 
discussed my conclusions and recoinn end at i ons w n h  the 
program's Board of Directors and they Sully support (lie 
s ugg e s L i on s I r. ale.

'JT.e Plan for the Ranch

As you know, clients at Nugens Ranch will, as part of 
their treatment, be engaged in Lhe cultivation of crops, Lhe 
raising of livestock, general housekeeping chores, and minor 
repairs and maintenance at the facility, including the 
future construction of sheds, fences and Lhe like. All of 
this work is intended to be an integral part of the 
treatment for each client. At the time of admission, each 
client's treatment plan will involve a scheme of personal 
and group work therapy. All client work will occur with and 
under the supervision of a counselor. In fact, individual 
counseling is expected to occur during the work therapy. 
Counselors will evaluate each client's ability to perform 
the various assigned tasks as a measure of Lhe client's 
progress in treatment and the client's employment skills. 
The progress of each client in the work therapy program will 
be recorded in the client file, and adjustments in the 
treatment plan made accordingly.
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No client, will be working full time, nor assigned to a 
specific and regular task. Although each client will he 
expected to perform general housekeeping chores, the work 
therapy projects will change from day to iy and week to 
week. The tasks assigned to each client will be based on the 
client's ability to perform the work.

It is doubtful that any of the clients admitted to the 
Ranch will be considered "employable" in the job market. The 
years of heavy drinking and street life typical of the 
chronic inebriate who will he Ireaied at the facility can be 
considered as much of a barrier to employment as a 
traditional physical 01* mental handicap. Many clients may 
also be suffering from alcohol related health problems which 
impair their employment potential. The work therapy at the 
Ranch will, in effect, provide vocational rehabilitation to 
clients as much as it will promote future sobriety.

For the most part, t.he work therapy performed by the 
clients will not displace employment positions at the kanc'n. 
The cultivation of crops and the raising of livestock, for 
instance, are projects entirely inciderilial to the purpose 
of the facility and are designed purely for the benefit of 
the clients. The daily housekeeping chores expected of each 
client (cleaning his or her room, making the bed, sweeping, 
etc.) are tasks normally required of clients in residential 
treatment programs. The Ranch m'll have regular employees 
who will he responsible for general custodial care and minor 
maintenance. Also, although some clients may assist with Lhe 
preparation of food, i lie Ranch will employ full time cooks 
for the operation of the kitchen.

The painting and minor renovation which clients will be 
performing on the main building and, later on, Lhe 
construction of sheds, fences, and the like, are another 
matter. Although this work is also designed to be an 
integral part of the work therapy program, it is difficult 
to argue that the Ranch would not otherwise be required to 
contract for the completion of this work. Nonetheless, from 
a counselor's point of view, Lhe work therapy involved in a 
group of clients painting t.he hallways is indistinguishable 
from the work therapy involved in weeding the garden.

In addition to the Lheraputic benefits of Lhe work to 
each client, it is important to recognize the importance of 
the work therapy plan to the concept of the Ranch. Despite
the size of the facility, every attempt is being made to
preserve a "family" nlmosphere at the Ranch. No one intends
for Lhe Ranch to simply "warehouse" clients while they are
going through a long period of sobriety. Rather, the Nugens
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plan to operate the facility in such a v.’ay that the clients 
feel a sense of belonging, and feel that they have a stake 
in the venture - that the Ranch is as rriuch theirs as it is 
the Kugens. Having the clients work at the Ranch, and become 
part of the gradual expansion and renovation of the facility 
is essential to achieving this goal. That sense of family, 
and feeling of belonging, is virtually impossible to achieve 
v?th a client group who perceives their relationship to the 
program as one of employees .

The Applicable State and Federal Statutes

(a) The Alaska Wage and Hour Act. The Alaska Wage and 
Hour Act, A . S. .1CT. U 51) -1 5 0, is the basic minimum wage,
maximum work week, and overtime compensation law in force in 
the State of Alaska. The Act establishes a minimum wage at a 
rate not less than $.30 an hour greater than the prevailing 
federal minimum wage of $3.35 per hour. A.S. 22.10.065. 
Other provisions of the Act require the payment of overtime 
for work in excess of eight hours per day or AO hours per ’ 
week (A.S. 23.10.060) and establish certain penalties for 
employer .olations (A.S. 23.10.135-140).

The Act provides exemptions for employees engaged in 
agriculture, fishing, domestic service, volunteer work for 
non-profit organizations, etc., but none of the exei.pt ions 
enumerated in A.S. 2 3.10.055 specifically apply to patient 
workers in alcohol or drug treatment programs. Subsection 70 
of the Act, however, permits employers to jay subniinimurn 
wages io individuals whose earning capacity is impaired by 
physical or mental deficiency. [Sec, A.S. 2 3.10.070(1 )]. 
This "handicapped worker" provision is similar to Section 14 
of the federal Fair Labor Standards Act, 29 U.S.C. 214. But 
the State regulations promulgated jjursuant to A.S. 23.10.070 
make it clear that the handicap exception is not Intended to 
apply Lo clients in alcoholism treatment facilities. 8 A A C  
15.120(f) reads as follows:

Persons undergoing rehabilitation treatment 
or therapy relating to narcotics or alcoholism 
are not considered handicapped for the purposes 
of A.S. 23.10.070 and this section.

Thus, the "handicapped worker" exception to the" 
Alaska Wage and Hour Act does not authorize the payment of 
sub-minimum wages to clients at the Ranch.

Reference to other state labor statutes provides little 
guidance Lo the interpretation of the Wage and Hour Act. 
Provisions of the Employment Services Act referring to 
vocational rehabilitation do not mention drug or alcohol 
addiction as a disability. See, e.g., A.S. 23.15.210(4),
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(5), and (9). Similarly, the expansive definitions of 
"employer" and "employee" in the Alaska Eir.ployment SecuriLy 
Act, A.S. 23.20.005-535, provide little guidance for patient 
worker situations. A.S. 23.20.526(d)(2) docs, however, 
exclude from 'the definition of "employment" services per­
formed

■ a facility conducted for the purpose 
carrying out a program of rehabilitation 
* individuals whose earning capacity is 
.aired by age or physical or mental 
ficiency or injury or providing remunerative 

iork for individuals who, because of their 
in.paired physical or mental capacity, cannot 
be readily absorbed in the competitive labor 
market by an individual receiving the rehabili­
tation or remunerative work.

Arguably, this exclusion can be read Lc cover
patient workers in drug or alcoholism treatment facilities, 
but I doubt that any court would read A.S. 23.20.526(d)(2) 
as providing any broader coverage than Lhe "handicapped 
worker" exemptions to Lhe Alaska Wage and Hour Act. The
provisions of the Employment Services A~t
[A.S. 23.15.210(A), (5) and (9)], the Employment SecuriLy
Act [A.S. 23.20.526(d)(2)], and the Wage and hour Act
[A.S. 2 3.10.070( 1 )] all seein to contemplate traditional 
notions of physical and mental disability. For whatever 
reasons, the Legislature has apparently chosen not to 
include alcohol and drug addiction as an employment handicap 
for the purposes of state wage and hour law. See, 8 AAC
15.120(f).

There is some indication that: Lhe limited handicapped
worker exemptions found in A.S. 23.10.070 are the only 
authorized exceptions for Lhe payment of a submini mum wage. 
8 AAC 15.120(e) states that as a general rule "approval for 

- payment of a wage lower chan established under 
A.S. 2 3.10.065 to persons with a temporary handicap will not 
be granted." So long as alcoholism and drug addiction are 
considered "temporary" handicaps, it seems unlikely Lhe 
State Department of Lab"1 would authorize payment of a
submini mum wage to clients Lhe Ranch.

The fact that there is no specific procedure authoriz­
ing the program to seek an exemption from the payment of 
minimum wages does not absolve the Ranch of future
liability. In State Ex Re' State Labor Commissioner vs. 
Goodwill Industries, A7b P. 2o 57T3 (K. Hex. !V7lO the New
Mexico Supreme Court held L'.at the absence of a specific
regulatory scheme i*egarding .he payment of submininnim wages 
to patient workers did not relieve a program from liability 
when it employed an alcoholic in a driver position arguing 
that the work was "therapy".
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The absence of any specific regulations or case law 
regarding patient worker payments under the Alaska Wage and 
hour Act does not leave the program without any inter­
pretative guidelines. The Alaska Act was modeled after the 
Fair Labor Standards Act, 29 U.S.C. 201 et^ s e ^  (herein­
after "the FLSA") . The Alaska Supreme Court~~has lie Id that 
questions of interpretation regarding the intent of the 
Alaska Wage and Hour Act are to he based upon federal law.
HcGi nni s vs. St evens, 543 P.2d 1221 (Alas. 1975). The Alaska
Act i t sell re ter s to the FLSA as a guide to defining terms.
A.S. 23.10.145. Thus, it is fair to say that the record of
how federal courts have applied the FLSA to patient worker 
situations will predict an Alaska court's interpretation of 
the issue.

(b) The Fair Labor Standards Ac^. As mentioned, the 
Alaska Act was based on the lair Labor Standards Act of 1938 
as amended. With some differences, the FLSA includes 
provisions similar to Alaska's, law for the payment of 
minimum wages, overtime compensation, etc.

Amendments to the Fair Labor Standards Act in 1966 
specifically included hospitals or institutions "primarily 
engaged in the care of the sick, the aged, the mentally ill 
or defective" within the Act's coverage. Section 14 of the 
FLSA, the federal counterpart to the "handicapped worker" 
provisions under State law, permits the payment of
subminimum wages to handicapped workers engaged in training 
or evaluation programs, and work activity centers. The Act 
authorizes Lhe Secretary of Labor to grant a certificate of 
exemption for handicap workers in a number of different 
situations, and at a wage rate not less than 50 per cent of 
the prevailing minimum wage. Regulations promulgated
pursuant to Section 14 can be found in 29 C.F.R., parts 324, 
525 and 529.

The application of the Fair Labor Standards Act to 
patient workers has been the subject of some litigation. In 
Souder v. Erennan, 367 F. Supp. 808 (D.D.C. 1973), the Act
was- lieTd to apply to patient workers in non-federal
hospitals, homes and institutions for the mentally retarded 
and mentally ill. Similarly, Weidenfel1er v . K i d u1i s, 380
F. Supp. 445 (H.D. V.'is. 19741 applied the Fair Labor
Standards Act minimum wage provisions to mentally 
handicapped persons in private boarding homes who had been 
released to those homes from the State Department of Public 
Welfare. King v. Carey, 405 F. Supp. 41 (W.D.N.Y. 1975) held 
the FLSA applicaTfle to minors who were civ .lly committed to 
state camps after being adjudicated delinquent and in need 
of supervision. Of significant importance is Wyatt v. 
Sti ckney, 344 F. Supp. 37 3, 387 (M.D. Ala. 1972 ) atliirmect
sub nom Wyatt v-> Aderholt, 503 F.2d 1305 (5th Cir. 1974 ).
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l.yaic held the Act: applicable to Alabama' state schools
dcsi gned to habilitate the n.entally retarded, and to 
patients involuntarily comrnitted to Alabama mental 
institutions. Wyatjt adopted minimum constitutional standards 
for the adequate treatment of the mentally ill.

In establishing standards for theraputic work programs 
for the severely retarded, the Wyatt court held:

(1) Patients may be required to perform 
therapeutic tasks which do not involve Lhe 
operation and maintenance of the hospital, 
provided the specific task or any change in 
assignment is:

(a) an integrated part of the patient's 
treatment plan and approved as a therapeutic 
activity by a qualified mental health pro­
fessional responsible for supervising Lhe 
patient's treatment; and

(b) supervised by a staff member to 
oversee the therapeutic aspects of the activity.

(2) Patients may voluntarily engage in 
therapeutic labor for which the hospital would 
otherwise have to pay an employee, provided 
the specific labor or any change in labor 
assignment is:

(a) an integrated part of the patient's 
treatment plan and approved as a therapeutic 
activity by a qualified mental health pro­
fessional responsible for supervising the 
patient's treatment; and

(b) supervised by a staff member Lo 
oversee the therapeutic aspects of the acti­
vity; and

(c) compensated in accordance with the 
minimum wage laws of the Fair Labor Standards 
Act, 29 U.S.C. 206 as amended 1966.

Id. at 381,
Wyatt also established similar standards for the 

mentally ill. See, 344 p. Supp. 402.

The argument that patient work is therapeutic for the 
patient, and therefore not traditional "employment"} seems 
to have had little persuasive value with the courts. In 
Souder v. Brennan, supra, ~udge Robinson i.o ed that:
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The fallacy of the argument that Lhe work 
of the patienc-worker is therapeutic can be 
seem in extension to its logical extreme, 
for the work of most people, inside and out 
of institutions, is therapeutic in the 
sense that it provides a sense of accomplish- 
ment, something to occupy the time, and a 
means to earn one's way. Yet that hardly 
mean that employers should pay workers less 
for what they produce for them. Id. at 813, 
n . 21.

In interpreting the FLSA, the courts viewed Lhe "eco­
nomic reality test", and not the counselor/patient relation­
ship, as the key to the applicability of the law. This test 
Molds that so long as an institution derives any con­
sequential economic benefit from the activity, an
employer/employee relationship exists rather than a
therapeutic one. Thus, if a patient performs work for which 
he or she is in no way handicapped, and from which the 
institution derives any economic benefit, the economic 
reality test is met and minimum wages must be paid.

One can argue that Souder, We indefeller, Wyatt, et nl.
are distinguishable because those cases 'primarily involved 
indivi Inals who had been involuntarily cor.mi LLcd co state or 
private institutions. With the exception of King v. Carey, 
each case involved long term placement of physically dr 
mentally disabled patients who were required to perforin 
tasks of questionable therapeutic value. Although the 1966 
amendmenti co the FLSA specifically extended the coverage of 
the Act to hospitals and rental institutions, nothing in the 
legislative history suggests that Congress also inienJed to
cover half-way houses and residential treatment centers. It 
is certainly true that the services provided by drug and
alcohol programs are distinctly different than those
provided by large institutions for the mentally retarded.

Rut these technical arguments may be of liLLle value in 
avoiding the applicability of Lbe federal Act. Without 
question the Fair Labor Standards Act has been broadly 
construed in favor of the c loyee, Gulf King, Shrimp 
Company vs. Wirtz, 607 F.2d 50o (5th Cir. I9b9) and 
exceptions to the Act are to be strictly and narrowly
construed. Brennan vs. Great American Discount and Credi t
Company, Inc., *̂77 F. 2d T9T] cert, denied, Walker vs.
Brennan, 6T7T U.S. 856 . Questions of treatment modality 
aside, I would be hardpressed to argue that the basic policy 
considerations inherent in the Souder and Wyatt decisions 
are not also applicable to clients in long-term residential
treatment programs such as the Ranch. And too, the regula­
tions adopted as a result of Souder v . Brennan, supra ,
suggest I* 't clients at the Ranch wi li be covered by tdde
patient-wo .r provisions of the FLSA.
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Following Che court's ruling Che
speci fic

in Souder vs. Brennan, 
United States Department of Labor adopted 
regulations governing the employment of patient workers m  
hospitals and institutions at some sub/minimum wages. See, 
29 C.F.R. Parts 524, >25 and 529. These regulations have led 
to greater clarity on the issue, and are of some help in 
determining the applicability of minimum wage provisions to 
clients at Nugens Ranch.

29 C.F.R. 529 now1 provides a procedure for Lhe 
application of a certificate to employ patient workers in 
hospital and institutions at subminimum wages. Unlike 
Alaska's parallel provision, however, the federal 
regulations interpret the handicapped worker provisions to 
include patients at "intermediate care faci 111 i es .. . ha If -way
houses, residential centers for

the like whether licensed or
2(c). y

and
529.

drug addicts or alcoholics, 
not licensed." 29 C.F.R.

The regulations embody the "economic reality test" and 
include many of those factors articulated in Wyatt anJ 
Souder. Patient workers whose earning capacity is not 
impaired must be paid the statutory minimum wage. 29 C.F.R. 
529.4(a). Patients whose earning capacity or productive 
capacity is impaired may be paid a subn.inimum wage, but only 
after one of four types of certificates are issued to the 
facility by the Secretary of Labor. Although a program can 
assess lhe cost of room and board against the patient, this 
-issessiient cannot come in the form of a deduction from lhe 
pay otherwise to be made to the patient. 29 C.F.R. 529.4(i).

- This difference in coverage between the 
worker" provisions of federal and state law 
interesting legal question. Decause federal 
include residential care centers for drug

"handi capped 
presents an 
regulat ions 

addic ts and
alcoholics within the definition of "hospitals and 
institutions", one can presume that Section 14 of the FLSA
was meant 
"handicapped 
speci fically 
coverage of 
presents a 
"terms u ed

to cover 
worker" 

exclude 
Alaska 1 s

alcoholics within the meaning of 
The State regulations, however, 

alcoholics and drug addicts from the 
"handicapped worker" provision. This 
with A.S. 23.10.145 which reads that 
Alaska Wage and Hour Act] shall be

conf1i ct 
in ILhe

defined, where applicable, as they are 
federal Fair Labor Standards Act of 1938, as 
regulations adopted under it." The Alaska 
application of the preemption principle 
however, suggests that the State law will 
vs. Bechte1 . 621 P.2d 890 (Alas. 1980).

defined in the 
amended, or the 
Supreme Court's 
to labor law, 
apply. Webster
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The Federal Department of Labor will treat patient
worker situations on a case by case basis. Coverage of Lhe 
Fair Labor Standards Act to patient worker situations has 
been asserted by the Wage and Hour administrator in the 
following situations: a home for emotionally disturbed
children (WH Adm Op, June 7, 1967); a school for the
mentally retarded (WH Adm Op, July 11, 1967); a home for the 
blind (WH Adm Op, June 16 , 1967); a home for the aged (WH
Adm Op, July 18, 1967); a nursing home (WH-286, August 27, 
1974); a residential rehabilitation center (WH Adm Op, 
October 20, 1967); and a community health center operating a 
drug abuse detoxication unit, a residential care facility 
and three half-way houses (WH-256, February 27, 1974).
However, the courts and the Wage and Hour Division have
found the Act not applicable to the fol1owing institutions: 
a children's home (Critchlow vs. Children's Home
Associ at 5 on, 22 WH Cases 203, (L>.C. OhioTTT a poor house
where no medical services were rendered (Hodgson vs. 
Karri son County, 22 WH Cases 76, (5 th Cir. 1976)); a home
tor neglected children (WH Adm Op, June 7, 1967); a home for 
unmarried mothers (WH Adm Op, June 7, 1967); a retirement
home (WH Adm Op, December 6, 1968 , WK--216, April 30, 1973); 
and a religious orphanage (WH Adm Op, February, 1968).

Administrative interpretations by the Wage and hour
Division have consistently applied the economic realiLy test 
to the determination of whether or not an employer/employee 
relationship exists in a work therapy program. Accordingly, 
a paLient enters into an employment relationship when 
engaged in the ordinary maintenance, patient care, office 
work and other activities that are performed in the 
operation of an institution, but does not become an employee 
when performing personal housekeeping chores in his or her 
immediate living quarters. However, the cleaning of common 
hallways, kitchen or diningroom detail, garbage detail, 
etc., fall within the ordinary maintenance of a facility and 
therefore involve an employment relationship. (Opinion 
WH-375, signed by Wage Hour Administrator Donald J. James, 
March 1, 1976.)

The development of individual rehabilitation plans, and 
an intention lo rehabilitate clients for the ultimate 
purpose of entering the competitive labor market, does not 
of itself make a patient engaged in work a non-employee 
under the Act. The critical factor in determining the 
employment relationship is the consequential economic 
benefit to Lhe institution. (Opinion U1I-334, signed by 
Acting Wage Hour Administrator Warren D. Landis, April 18, 
1975.)
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Whether or not the farming activities performed by 
clients at the Ranch meets the "economic reality test" is an 
open question. A presuasive argument can be made that Lhis 
work does not result in any economic benefit to the program. 
Leonard would undoubtedly weed the garden and feed the hogs 
regardless of whether or not clients assist in those 
efforts. The program has no intention of either raising 
crops or livestock for profit, and the impact to the program 
of a reduced food budget will be minimal at best. It is 
probably true that the costs of raising fresh produce is 
greater than any expense to the program for the purchase of 
such foods, considering their wholesale price, and the large 
volume of .‘‘oods tuffs which will be donated to the Ranch. 
Nonetheless, there may be a real savings to the program with 
the raising of livestock. The number of hogs raised and 
slaughtered at the Ranch may well be cheaper than the cost 
of purchasing pork wholesale.

I am troubled though by the maintenance, renovation and 
construction work which clients at Nugens Ranch will be 
performing this year, nd in coming years. Although this 
work is no different in kind to the housekeeping chores and 
the garden chores that clients and staff will be performing, 
it does provide an economic benefit to the program. If 
clients at Nugens Ranch paint the exterior of Lhe main 
building during the summer, this will result in a 
substantial savings to the program compared to the costs of 
contractual labor. The same car. be said for minor reno­
vations in the interior of the building, and the 
construction of fences, sheds, etc., on the land surrounding 
the building. I believe that, on its face, this type of work 
therapy meets the "economic reality test" and therefore 
requires the paymenL of wages.

Arguably, the program's entire work-therapy plan could 
slip past federal coverage under the "family setting" 
exception outlined in WH Adm Op-317. The Ranch certainly 
seeks to establish a family atmosphere, and lias designed its 
work programs solely for the mutual benefit of its clients. 
But three problems may preclude the program from obtaining 
the protection of WH Adm Op-317: (1) some of Lhe work (e.g., 
the renovation and maintenance) will displace outside 
contractors who would otherwise be hired to perform the 
work; (2) some clients voill reside at the Ranch on a 
"long-term" basis, that is, more than one year; and ( 3) the 
facility's capacity to treat 48 clients, and its employment 
of a paid staff other than counselors may well mean that it 
is not a "relatively small" institution as envisioned by 
that Opinion.
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I have discussed this specific matter with Ms. Kathy 
Maloney, a patient-worker specialist for the Regional Office 
of the Wage and Hour Division of the Department of Labor in 
Seattle. It is her opinion that the Ranch is simply too 
large of an operation —  measured by the size of its budget, 
number of clients, and number of fulltime staff —  to be 
considered a "family" type program. She did recommend, 
however, that the Ranch apply for a certificate to pay 
subminimum wages to clients engaged in work therapy, depend­
ing on the results of the application of state law.

This leads me to a discussion of the final issue, that 
is, the problems of dual coverage unde1 State and Federal 
law.

(c) The Dual Application of State and Federal Law to 
the Program". Nugens Ranch, as an employer in the State, is 
cl early obligated by the Alaska Wage and Hour Act to pay its 
employees a wage at least $.50 an hour higher than the 
federal minimum wage. As I have discussed, however, the 
State Act does not tell us whether patient -workers are 
"employees" under the Act. All the Act does is exclude from 
t lie definition of "handicapped worker" those individuals 
undergoing treatment in alcoholism rehabilitation programs, 
thus precluding the Ranch from paying a subminimum wage to 
its clients, if those clients are deemed to be "employees" 
by virtue of their work therapy.

Federal law has a different scheme, however. Patient 
workers have been deemed to be "employees" under the Fair 
Labor Standards Act when and if the work therapy they are 
engaged in meets the "economic reality test". Under certain 
circumstances and with proper authorization, patient-workers 
may be paid a submini mum wage pursuant to Section 14 of the 
FLSA, 29 U.S.C. 214 —  the "handicapped worker" provision of 
the Act.

Thus, if Nugens Ranch is covered by the FLSA, there 
are, at least^ speciTTc gui d'e lines for the application of 
the Act to patient-workers, and procedui'es for the 
authorization of the payment of subminimum wages to clients. 
But the specific application of federal law will depend on 
three factors: (1) whether or not state law imposes a higher 
standard; (2) whether or not Nugens Ranch is actually 
covered by the FLSA and; (3) whether or not FLSA coverage 
can be asserted given the constitutional limitations imposed 
by National League of Cities v. Usery, 436 U.S. 833 (1976).
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If the Alaska Wage and Hour Act is held to apply to the 
work therapy program at the Ranch, and if 8 AA.C 15.120(e) 
and (f) are interpreted to prohibit the payment of 
subminimum wages to clients, then the Ranch will be 
o ii.-ac.d to pay the statutory minimum wage to clients 
($3.85/hour) regardless of the more relaxed provisions of 
federal law. -Webster v . £.‘_ch]:el_, supra.

On the other hand, it is possible (but extremely 
unlikely) that the "handicap worker" provisions of the 
Alaska Act are interpreted to include patient workers at 
residential treatment facilities, notwithstan ding the 
language in 8 AAC 15.120(f). If that were to happen, the 
federal regulations issued pursuant to Section 14 of the 
Fair Labor Standards Act will prora apply to obtaining 
the subminimum wage certificate from the SLate Department of 
Labor. The State regulations, 8 AAC 15.120, refer to the 
federal regulations, 29 C.F.R. Part 525, for securing an 
application to employ a person at less than the minimum 
wage.

If it is determined, however, that neither the minimum 
wage provisions of State law, nor Lite handicap worker 
provisions of State law, apply to work therapy programs at 
Kugcns Ranch, one must then answer lhe question of whether 
the FLSA covers Lhe Ranch.

For Lhe program to be covered under the Fair Labor 
Standards Act, Kugcns Ranch must be deemed to be a 
"enterprise" which is "engaged in commerce". With the 1966 
amandments to the Act, Congress expe ded the definition of 
"enterprise" to include hospital f and other health care 
facilities. 29 C.F.R. 529 d a r b i e s  the definition of
hospitals and institutions to include half-way houses and 
residential alcoholism and drug treatment programs. But 
coverage under the "enterprise" definition is not 
sufficient, since the program must also be considered an 
enterprise "engaged in commerce".

Although activities at the Ranch will not involve 
traditional notions of interstate commerce, i.e., the inter­
state transfer of clients and goods, the term "commerce" as 
defined in the FLSA is broad enough to include even the most 
minimal activities that might cross state lines. In 
Aim Op-256 (signed by Warren D. Landis, Acting 
Administrates, Wage and Hour Division, February 27, 1974), 
the Wage and Hour Division indicated that Lhe use of 
interstate mails, telephone, and other instrumentalities of 
coiimerce by a community health center for the purpose of 
obtaining information about clients was sufficient to 
trigger coverage under the Act. In Marshal v. Sunshine and 
Leisure, Inc., 25 WH Cases 80 (M.D. Fla. 198077” a resthome
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for the aged was deemed to be a "enterprise engaged in 
commerce" simply by virtue of the sLaff'-s use and purchase 
of foodstuffs which had crossed interstate lines. Thus, even 
though tie program is comparatively small, and will be 
working and referring with clients entirely within the State 
of Alaska, the definition of "conmerce" is so broad that ic 
brings the program within the ambit of the Fair Labor
Standards Act.

But the authority of Congress to pass remedial 
legislation based on the commerce clause of the Constitution 
which has the effect of infringing on responsibilities 
ti-aditionally delegated to the states is now in question. 
The passage of the 1966 and 1974 amendments to the Fair 
Labor Standards Act, which included state government 
employees within the coverage of the Act (as well as hos­
pitals and other institutions) triggered two significant
cases. In the first case, Maryland vs. Wirtz, 398 U.S. 183 
(1968) the United States Supreme Court upTLeid the extension
of the Act to employees of state schools, hospitals and 
public institutions. In 1976, however, the Supreme Court 
reversed its position in Wirtz, finding that the 1974 
amendments to the Fair Labor Standards Act violated the 10th 
Amendment. National League of_Ci_ti_es vs. Usery, 42 6 U.S. 833 
(1976) held tbat wage and- hour determinations with respeec
to

functions...which state and local govern­
ments are created to provide, (including) 
services ... which the states have traditional­
ly afforded to their citizens

were matters essential to the separate and independent 
existence of these governments and therefore beyond the 
reach of Congressional power under the commerce clause. 
National League, supra at 851. By overruling Wirtz, the 
Court inspl iciTly included the operation of public schools, 
hospitals and health care institutions within the category 
of traditional governmental functions. National League 
therefore suggests that it is impermissible tor u.e federa L 
government to pass wage and hour legislation affecting a 
local health care program such as Nugens Ranch which is 
funded by the state and serves an important state function.

The only two courts whir’ have addressed the 
applicability of National League Lo local health care 
programs are divided on the issue. In Williams vs. Eastside 
Mental Health Center, 25 WH Cases 119 (N .b . ATa.J the Court 
held that the National League decision prohibited the 
application of the Fair Labor Standards Act to a community 
mental health center, • finding that the care of mental 
patients was a power traditionally delegated to the states
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within the meaning of National League. In Rich]and County 
Association vs. Marshal, 25 W.H. Cases 142 (9th Cir. 1981) 
tTie Court reached I different conclusion, finding that the 
National League decision did not prohibit the application of 
the Fair Labor Standards Act to a private, non-profit 
corporation which operated a residential home for mentally 
retarded adults. -The 9th Circuit based its decision on the 
fact that the group home in question was private, and 
although funded by the state, operated its program indepen­
dent of state control.

The description of the program involved in the Ri chland 
case seems more similar to the actual operation of the Ranch 
than the mental health facility in Alabama involved in the 
Wi 1liams case. One difference, however, which may be signi­
ficant, is the fact that A.S. 47.37.010 et. seq. establishes 
a scheme of significant state control over the operation and 
approval of local alcoholism programs. This extent of state 
regulation appeared to be a persuasive factor for the 
Wi 111ams court in ruling that the operation of a mental 
heaTTh center by a private non-profit corporation served an 
integral governmental function and was therefore immune from 
FLSA coverage by virtue of National League. This 
jurisdiction, however, will be bound Gy the nolding in 
Richland, notwithstanding Judge Frye's well reasoned dissent 
Tn th'St case, and the contrary holding in Williams v. 
East side Mental Health Center, supra.

The Impact on the Program and the State

Any requirement that a minimum wage, or subminimum wage 
must be paid by the Ranch to clients engaged in the work
therapy opens a Pandora's box for the program. The creation
of an "employment" relationship with 48 clients presents a 
significant administrative burden with respect to payroll 
taxes, worker's compensation, unemployment insurance and the 
like. Its likely that a new employee position would need to 
be added to handle accounting and administrative work
related to the payroll. The Ranch will also face an annual 
administrative review and application process to pay 
subminimum wages under the FLSA and this process requires an 
evaluation of the earning and productive capacity of clients 
at three and six month intervals. More importantly, the 
development of an employer/employee relationship with the 
clients and the program seriously affects the
counselor/client relationship. This will be particularly 
true if the law requires the payment of wages for some work 
(e.g., the maintenance and renovation), but not other work, 
such as gardening.
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Troth a counselor's 'point of view, the gardening work
requested of clients is no different a form of therapy than
renovation work which clients would be asked to perform. 
Nonetheless, if clients know they will be paid a minimum 
wage for one form of work, but not the olher, the
counselor's ability to engage the clients in lhe various 
forms of therapy will be jeopardized.

There is also the problem of maintaining client 
sobriety if Lhe payment of wages results in an increased
amount of cash available; to each client on a weekly basis. 
The Ranch is not designed as a lock-in facility, and clients 
will always be free to leave the building. As presently 
structured, however, clients will only be allocated a
minimal amount of cash' per month for the purchase of
necessary incidentals, and therefore, the temptation to run 
into town with a pocket, full of cash for a "binge" is 
reduced. But if federal or state regulations require the
program to hand each client a paycheck at the end of each 
pay period this element of control is eroded.

The most serious consequences may well be u dramatic 
change in the spirit and philosophy of the Ranch. The Nugens 
have always been adept at creating a sense of family and
personal belonging with their clients, and this has been the 
essence of their success in treatment. If this atmosphere is 
lost —  and it may well be los.. by the creation of an 
employment relationship with clients —  then the program may 
be doomed to failure from the start.

The burden on your office is no less significant. Noni 
Butts, the accountant for the program, has cst-imaicd that if 
the Ranch is required to .ay a minimum wage to 48 residents 
at the facility, assuming that clients work for 14 hours per 
week, that it will mean an increase in Lhe operational 
budget of Lhe Ranch of some $230,000.00 next fiscal year. 
This is a particularly troublesome financial burden for 
SOADA when you consider what it will mean for Lhe expansion 
of long-term care programs in other areas of Lhe stale.

I have spoken to Judy Madsen of the Cedar Hills 
facility in Washington to determine how that program has
avoided the application of minimum wage laws to patient 
work. The Nugens Ranch model is similar to that which is now 
in operation at Cedar Hills, and according to Ms. Madsen, 
Cedar Hills has not run into any problem with either state 
or federal law. I don't know, however, how Washington state 
law may differ from Alaska law. If is also my understanding 
that Cedar Hills has not applied to Wage and Hour ior a 
subminimum wage certificate pursuant to the FLSA. I suspect 
this simply means that neither Wage and Hour, nor Cedar 
Hills, have investigated the program's probable coverage 
under the federal Act.
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Conclusions

The legal opinions and policy considerations which I 
have discussed above lead me to Lhe following conclusions:

1. The Alaska Wage and Hour Act, as presently written, 
will require the Ranch to pay the statutory minimum wage to 
clients engaged in work therapy which results in any
economic benefit to the facility. This conclusion is based 
on my presumption that the Alaska Act will be interpreted 
according to principles established under .the FLSA, and my 
presumption that 8 AAC 15.120(f) will be viewed as a 
prohibition against paying less than a minimum wage to 
alcoholics engaged in work therapy at a residential 
treatment center. As a practical matter, this will mean that 
the Ranch will have to pay clients for any work therapy that 
involves repair or renovation on the building, farming
activities, and any other work at the facility that has the 
effect of displacing an employment position, but will not 
require the Ranch to pay clients for general housekeeping 
chores.

2. The Ranch is covered by the provisions of the Fair 
Labor Standards Act, as amended. Therefore, unless the Ranch 
is held to be exempt under the "family setting" guidelines, 
it will be required to pay the statutory minimum wage to
clients engaged in work therapy which results in any
economic benefit to the facility, unless a certificate Lo 
pay a subminimum wage is issued to the Ranch pursuant to 
29 C.F.R. 529.

Possible Solutions

As a first step, I believe that your request for an 
Attorney General's opinion on the issue is appropriate. At 
Lhe very least, this will give your office and the program 
some idea of how the State Department of Labor will react to 
the problem. I am also anxious to see if an Attorney General 
more familiar with labor law than myself reaches the same 
conclusions.

Secondly, I believe we should begin an immediate 
planning process for legislative or oLher programatic 
solutions to the problem on Lhe assumption that either State 
or federal law, or both, will require some form of payment 
for the work therapy. I use the pronoun "we" for two 
reasons: (1) I believe that this is an issue which affects
both SOADA and the program equally and, (2) I also believe 
that a solution can be better achieved if we work jointly 
toward a resolution. I also don't feel it is appropriate to 
scrap the work therapy concept just because of the wage
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probleiT.. At its most recent Board meeting, Che Board of 
DirecCors of ASHS (now Alaska Alcoholism Rehabilitation Ser­
vices, Inc.) unanimously reaffirmed the imporCance of Che 
work therapy program to the concept of and future success of 
Nugens Ranch. We must at least attempt some legislative 
solution to lessen the impact on the program before we 
decide to discard a concept so central to the theme of the 
Ranch.

Some suggestions are as follows:

1. Seek legislation wh'.~h would amend the Alaska Wage 
and Hour Act to provide a specific exemption for work 
therapy programs at residential drug and alcoholism centers. 
Ideally, this legislation would affirm that the operation of 
drug and alcohol treatment centers by non-profit 
organizations serves an "integral governmental function", 
thus also giving the Ranch protection from the application 
of the "FLSA. by virtue of the ruling in National League of 
Cities v. Usery.

2. Seek a revision of 8 AAC 15.120(f) so that drug and 
alcoholism treatment facilities can pay a subminimum wage to 
patient-workers pursuant to A.S. 23.10.070.

3. Seek a formal Administrative Opinion from the Wage 
and Hour Division, U.S. Department of Labor- in an attempt to 
get a ruling Lhat the Ranch is exempt from FLSA coverage 
under the "family setting" principles of WH Adm Op-317.

A. Restructure the work therapy program to exclude the 
repair and renovation work on (he facility and minimize the 
economic impact of the farming activity. Add new forms of
"work therapy" that can occur during the winter months to
replace the renovation activities. Torrence * Inc., the 
architects drafting the current renovation plans have 
already been asked to estimate the additional costs 
attributable to complete renovation of the building by
outside contractors.

5. Retain the work therapy plan as drafted, obtain the 
necessary funds to pay the clients for the farming and
renovation activities, but draft appropriate procedures 
which permit the program to retail", the clients' wages in 
trust until their release from treatment. At that time, the 
clients can be billed a cost of care based on Lheir 
increased earnings during treatment. This plan might 
eliminate some of the accounting and payroll problems, and 
ease the economic impact on the program. It does, however, 
present a new problem of collecting the fee charged from the 
client.

I.
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Finally, I anticipate that this problem will not be
resolved prior to the time that the program is required to
submit a final budget for FY '83, and possibly even not
resolved before the program opens it doors ".o clients. I ask
that you and Loyd give us some direction on how to approach 
the budget planning with this issue unresolved.

Feel free to call me if you have any questions.

cc: Leonard Nugen
Henritta Nugen 
Ruth Ellen Anderson 
Loyd Gathman 
Bruce Botelho 
Board of Directors

Sincerely,

PRV:mjm
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A IN THE HOUSE BY THE FINANCE COMMITTEE

2 CS FOR HOUSE BILL NO. 182 (Finance)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 THIRTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act exempting participants in residential drug
7 abuse and alcoholism treatment programs from Alaska's

8 minimum wage provisions, and providing a wage scale."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Saction 1. AS 23.10 is amended by adding a new section to read:
11 Sec. 23.10.071. WAGES FOR WORK THERAPY. (a) For work, therapy,

12 as defined in AS 47.37.270, a participant in a residential drug abuse
13 or alcoholism treatment program designed to extend more than 120 days

14 may be paid less than the minimum wage prescribed in AS 23.10.050 -

15 23.10.150 if the rate has been approved by the commissioner under this

16 section and is in compliance with federal law.
17 fb) The commissioner shall adopt regulations regarding the

18 payment of wages for work therapy. In adopting the regulations, the

19 commissioner shall consider whether the work performed by the patient
20 (1/ is solely for the benefit of the patient and is that
21 which is ordinarily carried on by patients in a residential treatment
22 program;
23 (2) would ordinarily be performed by full-time employees of

24 the program;

25 (3) is work that may produce income to the patient, other
26 than wages;

27 (4) produces goods or services the proceeds of which will

28 economically or otherwise benefit the owners, operators, or businesses
29 of the rehabilitation program; and

-1- CSUB 182(Fin)
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(5) creates an unfair competition with private enterprise 

because of lower wage standards.
* Sec. 2. AS 47.37 is amended by adding a new section to read:

Sec. 47.37.245. WAGES OF PATIENTS. (a) A participant ir, a 

residential drug abuse or alcoholism treatment program may be paid 

wages for work therapy. The payment of wages for work therapy by a 

drug or alcoholism treatment program shall be considered an allowable 
ccsl under the department's regulations governing costs a grantee may 

pay with money received from a grant.
(b) No part of the wage earned by the patient worker may be 

deducted for the cost of room, board or services. The program, how­

ever, after the payment of wages, may assess and collect the reason­
able cost of treatment according to rates established under AS 47.37.- 

240, and on the same basis it assesses and collects from non-working

patients.
Ia7 111

(c) Wages earned by the patient worker may be held in trust 

the~pi^graju__for the benefit of the patient, and, except as provided in 

(d) of this section, may be disbursed by the program only with the

patient’s consent
(1) for the support of the patient's dependents;
(2) to pay a civil judgment;

(3) for the purchase of gifts, clothing, and items of
personal use;

(4) to pay restitution or a fine;

(5) for other purposes considered appropriate by the treat­
ment program.

(d) Wages earned by the patient worker may be disbursed without 

the patient's consent in accordance with a final court order ( j f ^
* Sec. 3. AS 47.37.270 is amended by adding a new paragraph to i-ead:

CSHB 182(Fin) -2-



(14) "work therapy"

(A) means an activity that involves a patient in basic 

employment skills and assists the patient in reintegration into a 
community ;

(B) does not include

(i) activities such as personal housekeeping 
chores or cooperative responsibilities expected of each 
patient in the program; or

(ii) work that produces goods or services for sale 
or distribution, the proceeds of which would be returned to 

the owners, operators, or businesses of the rehabilitation 
program.

-3- CSHB 182(Fin)



INFORMATION ON CSHB 182(Fin)

ATTACHED PLEASE FIND A COPY OF THE ORIGINAL BILL AND THREE HOUSE 
COMMITTEE SUBSTITUTES. THERE FOLLOWS A BRIEF DESCRIPTION OF THE CHANGES 
IN THE BILL FROM ONE VERSION TO ANOTHER. ESSENTIALLY, EACH VERSION 
TIGHTENS UP THE BILL A LITTLE MORE TO PREVENT ABUSE BY THE PROGRAM AND 
TO PROTECT THE RIGHTS OF THE PATIENTS. NANCY G. IS HAVING PROPOSED 
AMENDMENTS DRAFTED AS MARKED ON THE LATEST VERSION OF THE BILL, AND WILL 
ASK VIC TO CARRY THEM. I DON'T KNOW WHAT VIC PLANS TO DO.

HB 182
"An Act exempting participants in residential drug abuse and alcoholism 
treatment programs from Alaska's minimum wage provisions, and providing 
a wage scale."

Provides that participants in residential drug and alcoholism treatment 
programs may be paid less than the minimum war » (no less than half the 
minimum wage) for work therapy.

Defines "work therapy".

CS HB 182(HESS)
Tightened up HB 182, added more oversight by Commissioner of Labor and 
gave him/her the power to adopt regulations to prevent abuse (protect 
rights of patients). Also specifies constraints on disposition of money 
earned by patient. States that "wages may be held in trust" and used 
only for certain things. Tightens up definition of "work therapy" to 
exclude housekeeping chores and cooperative respons' »■»< 1 fties expected of 
each patient.

CS HB 182 (L&C)
Adds language (to section outlining things the Commissioner should take 
into account when promulgating regulations) regarding "creation of 
unfair competition with private enterprise because of lower wage 
standards". Removes consideration of "the impact of the wage scale on 
the program". Adds to definition of "work therapy" the exclusion of
goods or services for sail for program/owner profit.

CS HB 182(Fin) VERSION UNDER CONSIDERATION
Adds one new subsection to "wages of patients" stating that wages earned 
by patient may be disbursed without the patient's consent ONLY "in 
accordance with a court order".

NAN HAVING AMENDMENTS DRAFTED TO DO THE FOLLOWING:
Change bill to provide that wages will be held in trust (instead of

may be held in trust), and that they will be held in trust not by the
program, but by a third entity appointed by the patient (?). Also 
change "wages of patient" section to reflect that wages earned by
patients may disbursed without the patient's consent to pay child 
support (in addition to "in accordance with a court order").
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The bill was considered for about five minutes, maximum.

Loren Jones (DHSS) Office of Alcoholism and Drug Abuse testified that 
the bill sets up solution to barrier in state statute". The Department 
of Health and Social Services supports it as it will "permit eligible 
programs to apply for exemption from the minimum wage while protecting 
client's rights". ZERO FISCAL IMPACT ON DHSS.

Judy Knight (DoL) said "we have worked nard to produce a committee 
substitute" and the Department has no objection. Dept, of Labor offered 
fiscal note ($41.2, FY 84) for additional Clerk Typist III for Wage and 
Hour Division. Their fiscal note states that currently only Akeela 
House in Anchorage and Nugen's Ranch in Kerttula's district offer long 
term treatment programs.

Rodey moved to pass out bill with individual recommendations.

Nancy G., across the hall, says Akeela House (one of the only two 
programs affected in the state) does not support the bill. That leaves 
Nugen's Ranch. She also said the Nugens used to run a program for the 
Municipality of Anchorage, but they were so sleazy the Municipality 
severed the arrangement. Also please note that in a letter from the 
Nugens to Jalmar Kerttula date January 5, 1983, they say paying the
minimum wage "ties their hand for treatment". (The patients do all the 
chores in the kitchen and greenhouse, and garden.) AND I QUOTE "l’HESI 
FOLKS WE WORK WITH DO NOT NEED MONEY. IT IS ONE OF THEIR WORST ENEMIES. 
PERHAPS IT WOULD MAKE SENSE TO PAY THEM 30<? AN HOUR, BUT $3.85 AN 
HOUR NO WAY!... WE NEED YOUR HELP". Lovely.
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L A W  O F F I C E S  O F

REESE. RICE a n d  V O L I^ N D
A  P R O F C S S I O N A L  C O R P O R A T I O N

J O H N  R C C S C  _ '

W I L S O N  A .  R I C C  '  

p m i l i p  r . v o l l a n d

V i r g i n i a  b o n n ' C  L C m b o  May 6, 1983

via Express Mail

Ms. Judy G. Knight
Special Assistant to the Commissioner
Department of Labor
State of Alaska
P.O. Box 1149
Juneau, Alaska 99811

Re: CSHB 182

Dear Ms. Knight;

As you know, I currently represent Alaska 
Alcoholism Rehabilitation Services, the non-profit corpora­
tion which owns and operates a long-term residential 
alcoholism treatment center in Wasilla, Alaska known as 
Nugen's Ranch. I testified in favor of CSHB 162 before the 
House Committee on Health, Education and Social Services 
because Nugen's Ranch, as one of the treatment programs in 
the state which hopes to implement a work therapy program, 
will benefit from the legislation. With this letter I hope 
to clear up a few misconceptions that may have developed as 
a result of certain comments I made during my testimony.

The residents at Nugen's Ranch are most likely to 
be individuals who have a life-long history of alcoholism. A 
good number of these individuals will be skid-row alcoholics 
and public inebriates who have spent many years on the 
street drifting from one detoxification facility to another. 
They have few life management skills and, practically 
speaking, are unemployable. Their treatment will require 
institutionalization for as long as two years.

The Ranch hopes to engage these individuals in 
"work therapy" as part of their treatment. Work therapy is 
activity of a constructive nature which may be supervised or 
unsupervised, and which will require the resident to assume 
certain responsibilities. The work will involve housekeeping 
chores, agricultural work, and unskilled labor associated 
with minor renovation and maintenance at the facility.

211 H S T R C C T  
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You indicated a concern on the part . of the 
Department based on the fact that during my testimony before 
the HESS Committee I referred to residents at the facility 
performing certain maintenance tasks that might involve 
electrical or mechanical skills. My comments were only for 
the purpose of explaining to committee members that resi­
dents would regulary perform work that was non-agricultural 
in nature. I certainly did not intend to give the impression 
that Nugen's Ranch planned to displace existing employee 
positions through work therapy, or that the Ranch planned to 
have residents engage in work such as might be done by an 
electrician or mechanic and which would require specialized 
skills and training. I am sure you realize that it would be 
foolish for the corporation to do so, and I would never 
recommend such a course of action. The potential liability 
of the corporation as a result of any negligent work 
performed by a resident working beyond his skill level is 
itself a sufficient deterrent that the Ranch would never 
consider engaging residents in such activity.

To be more specific, 
likely to be performed by 
therapy. I have listed the 
whether 29 CFR 529 requires 
activity.

the following tasks are those 
residents involved in work 
activities without regard to 
the payment of wages for the

(making beds, 

(sweeping floors, 

clearing tables, 

swine);

1. Personal housekeeping chores 
cleaning rooms);

2. General housekeeping chores 
trash removal, etc.);

3. Kitchen detail (setting and 
etc.);

4. Feeding livestock (poultry and
5. Cleaning animal pens and sheds;
5. Planting and cultivating vegetable crops;
7. Planting and tending to bedding plants grown 

in the greenhouse;
8. Assisting in the slaughtering of livestock 

and the harvesting of crops;
9. Minor maintenance (e.g., painting);

10. Care of the grounds;
11. Snow removal during winter;
12. General labor, such as erecting fences, 

tearing down sheds, hauling trash, stacking 
lumber, cutting firewood, etc.
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In some cases I anticipate that residents will 
watch qualified personnel perform regular maintenance tasks 
which require specific training and skills; In all cases, 
the "vork" performed by the resident would not involve 
activity requiring a special skill, but nonetheless will 
allow the resident patient to learn some basic aspects of 
the skill.

For example, the Ranch might have the need to 
build a small tool shed adjacent to one of the existing 
buildings. This is work for which the Ranch would use the 
services of one of its regular maintenance personnel, or 
contract with someone to do the construction. This work,' 
however, also would present an excellent opportunity to 
prepare a work therapy program which involves training in 
some carpentry skills. Residents could be asked to stack and 
haul lumber while observing how framing is done and receiv­
ing instruction in the proper use of power tools. Similarly, 
the residents could watch how electrical conduit is laid, 
learn how to lay shingle on a roof, learn how windows and 
doors are hung, and how steps and railings are made, etc. 
Throughout all of this "work cherapy" the residents may do 
nothing more than stack lumber and paint the building. 
Nonetheless, the experience will have taught them some basic 
lessons of carpentry and electrical work.

I want to make it clear that the work therapy 
program designed for the Ranch will not displace any 
employment positions that are filled from the private sector 
and which are paid at a rate considerably higher than the 
prevailing minimum wage. If you examine the grant-in-aid 
documents for Nugen's Ranch available at the State Office of 
Alcoholism and Drug Abuse, you will see that the Ranch has, 
and intends to keep, fully paid and qualified maintenance, 
kitchen, and night attendant positions. VJork therapy is 
designed for the benefit of the patient; it is not a concept 
which will result in the displa'emert of regular employees 
at the Ranch.

I do not believe it is unreasonable for the Ranch 
to expect that the quality of "work" they will receive from 
an individual during the initial stages of treatment is work 
for which something less than rbe minimum wage is still fair 
compensation. I am sure you can appreciate that someone who 
has been unable to work in five or six years because of
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daily intoxication has a productive capacity that is, at 
best, minimal, even with constant supervision. Although I 
understand that the Department is concerned because even the 
most basic entry level positions in the private sector pay 
at least the minimum, wage, I hope that the Department 
appreciates the fact that residents who will be referred to 
Nugen's Ranch are individuals who are presently not even 
counted among the labor force because of the-ir inability to 
work.

It is the intention of the Ranch to base the wage 
scale on the disability of the patient worker, as is 
required by federal regulation. It seems clear to me that 
the federal regulations concerning patient workers at 29 CFR 
part 529 contemplate wage scales between 50 percent of the 
minimum wage and the full minimum wage, or higher, depending 
on the disabilities of the various clients. I have antici­
pated that in the process of applying for a certificate 
under 29 CFR 529 the Ranch would seek approval for a number 
of classes of wage scales between the minimum permitted 
under the regulations (50 percent of the minimum wage) and 
the minimum wage itself. This would enable the Ranch to 
automatically move a patient worker into a higher paying 
classification as his treatment progressed. It also seems to 
me that it is entirely possible in the future for the Ranch 
to budget itself for certain positions (such as dishwasher 
or kitchen helper) which' would be paid at a prevailing wage 
rate and which would be filled by patient workers who are no 
longer under a disability.

The Ranch is not intending, nor does it expect, to 
pay patient workers less than is required under federal 
regulations or law. Both the federal regulations and the 
leading federal court cases in the field make it clear that 
if a patient worker is not suffering from any disability, he 
must be paid a wage comparable to the wage paid in the 
private sector for the equivalent work. I have advised my 
clients of this fact and they recognize that' for any 
non-disabled patient worker they may be required to pay the 
patient a wage comparable vo that in the private sector. At 
this time, however, the Ranch does not anticipate treating 
patients who are not already suffering from a considerable 
disability.
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I hope this letter answers some of your concerns. 
I hope to be able to work with you and other representatives 
of the Department in order to ensure that you clearly 
understand what the Ranch intends to do through the work 
therapy program, and what is hoped to be accomplished by 
CSHB 182.

Please call me if you have any questions.

Sincerely,

RICE AND VOLLAND, P.C.

p R. Volland
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Representative Barbara Lacher 
House of Representatives 
Alaska State Legislature.
Pouch V
Juneau, Alaska 99811

Re: House Bill 182

Dear Representative Lacher:

I would like to take this opportunity to comment 
on H.B. 182 and, in particular, address the issue of 
possible conflict between the proposed legislation and the 
federal Fair Labor Standards Act.

As you may recall, I represent Alaska Alcoholism 
Rehabilitation Services, Inc., the nonprofit corporation 
which owns and operates a long-term residential treatment 
center for alcoholics in Wasilla, Alaska. Last year, on 
behalf of my client, I advised the State Office of 
Alcoholism and Drug Abuse of my opinion that state and 
federal law required the payment of a minimum wage to 
patients at residential treatment centers who are engaged in 
work therapy.. I suggested that legislation be adopted to 
lessen the economic impact of this problem, and sought the 
assistance of various legislators last year; however, the 
session was too far along to yield results. I presume that 
you have- copies of my original opinion letter to SOADA, 
dated February 23, 1982, and my letters to Representatives
Donald E. Clocksin, Patrick J. Carney, and Senator Jalmar 
Kerttula, dated.April 2, 1982.

Since the session began this year, I have been in 
frequent contact with Russ Josephson of the Law Division, 
and this week with your aide, Joan ?>1atthews. I am aware of 
your concern about possible conflict between H.B. 182 and 
the Fair Labor Standards Act and hope that my comments may 
assist you in evaluating the proposed legislation. You may 
feel free to share this letter with the named sponsors of 
the bill.
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Let me begin by saying there are certain defects 
in H.B. 182 that I feel need correction, and that my opinion 
about possible solutions has changed since last year as a 
result of recent developments in case law. I have also 
proposed changes in H.B. 182 to address some problems which 
are not covered by the bill.’ Before explaining these issues 
in detail, let me first discuss my prior recommendations and 
the somewhat confusing legal principles that are involved in 
the state law/federal law conflict.

In my letter to SOADA of last year, I suggested 
that the application of the Fair Labor Standards Act 
(hereafter F.L.S.A.) to state-funded residential treatment 
centers could be- avoided by adding language to state 
legislation which was keyed to the decision of the U.S. 
Supreme Court in National League of Cities v. Usery, 426 
U.S. 833 (1976) (hereafter National League). This was
because the National League decision held that the F.L.S.A.. 
did not apply to wage and hour determinations which involve 
functions which state and local governments are created to 
provide, including those services which the states have 
traditionally afforded to their citizens. Among the services 
enumerated by the Supreme Court in National League was the 
field of "health care." The holding in National League was 
based on the application of the Tenth Amendment to the 
Constitution -- the constitutional provision which prohibits 
federal -control over functions traditionally reserved to the 
states. Although the decision in National League was limited 
to states and their political subdivisions, the broad 
language used by the court suggested thac the decision might 
also apply to state-funded, private organizations which 
deliver state services such as healch care, and which are 
heavily regulated by the state.

Subsequent to the decision in National League, two 
federal courts specifically addressed the applicability of 
the holding in National League to local health care programs 
involving private nonprofit residential treatment centers 
funded by states. These two cases, Williams v. Eastside 
Mental Health Center, Inc., 509 F.Supp. 579 (N.D. Ala.,
S .D ., 1980), and Richland County Assn. for Retarded
Citizens v. Marshall. 660 F . 2d 388 (9th Cir. 1981), were 
divided on the issue. Although the Richland County decision 
held that National League did not prohibit the application
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of the Fair Labor Standards Act to a private nonprofit 
corporation which operated a residential horiie for mentally 
retarded adults, the Williams case reached the opposite 
conclusion under nearly identical circumstances. When I 
originally wrote my opinion letter, it appeared possible 
that well drafted legislation, which recognised the state's 
interest in treating drug addicts and alcoholics as an 
essential state function and which met this function through 
the provision of funding to private nonprofit corporations, 
could provide the necessary protection established under the 
National League decision, and therefore render such 
treatment centers exempt from the minimum wage requirement 
of the F .L .S .A .

However, after speaking with Russ Josephson last 
month, I updated my research on the subject. Decisions 
issued during the last year in federal district courts as* 
well as the United States Supreme Court now indicate that 
the protection originally thought available under the 
National League decision is no longer applicable to private 
nonprofit organizations which receive state funding, 
regardless of whether or not they are involved in 
administering services otherwise provided by the state.

Since my original letter to SOADA last February, 
two decisions were rendered by the United States Supreme 
Court which involved the application of National League. 
These cases, Hodel v. Virginia Surface Mining and
Reclamation Association, ____  U . S .  , 101 S.Ct. 2352
(1981), and United Transportation Union v. Long Island
Railroad Company, _____ U.S.  , 102 S.Ct. 1349 (1982), set
out a three-pronged test to be applied in evaluating the 
Tenth Amendment protection announced in National League. To 
claim that a federal statute would not apply under the 
National League principle, the challenging party would have 
to establish that: (1) the challenged statute regulates the
"states as states"; (2) the federal regulation addresses 
matters that are indisputably "attributes of state 
sovereignty"; and (3) the states' compliance with the 
federal law would directly impair their ability "to 
structure integral operations in areas of traditional 
functions."
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Although in National League the Supreme Court 
first cited fire protection, police protection, sanitation, 
public health, and parks and recreation as examples of 
services that are within the area of traditional operations 
of state and local governments, subsequent decisions of the 
U.S. district courts have refined these areas_ in far greater 
detail. See, e.g., N.L.R.B.v. Hiqhview, Inc.; 590 F.2d 174
(5th Cir. 1979) enforcement modified, 595 F . 2 d 339 (1979)
(the care of the aged, sick and indigent); Enrique 
Molina-Estrada v. Puerto Rico Hwy. Auth., 680 F.2d 841 (1st 
Cir. 1982) (highway construction); Bonnette v. California 
Health G Welfare Agency, 525 F.Supp. 128 (N.D. Cal. 1981)
(in-home support services for the blind, aged and disabled); 
Amersbach v. City of Cleveland, 598 F.2d 1033 (6th Cir. 
1979) (operation of a municipal airport); and Alewine v. 
City Council of Augusta, 505 F.Supp. 880 (S.D. Georgia 1981) 
(operations of a municipal transit system). The most 
significant development, however, has been the result of 
appeals in Williams v. Eastside Mental Health Center, supra, 
and Richland County Assn. for Petaroed Citizens v. Marshall, 
supra, the two cases on which I based my earlier opinion.

The original Ninth Circuit decision in Richland 
County, which held that the Fair Labor Standards Act was 
applicable to private .nonprofit residential treatment 
centers, was vacated by the Supreme Court on jurisdictional 
grounds in January of 1982, sub nom. Donovan v. Richland
County Assn. for Retarded Citizens, ____ U.S.  _, 102
S.Ct. 713 (1982). Although the practical effect of the
vacated judgment was to restore the district court's deci­
sion apparently holding the F.L.S.A. inapplicable to the 
treatment center, that opinion is unpublished and has little 
legal significance.

Of importance, however, is the chain of appeals on 
Willi ams. As you will recall, that decision held that the 
Fair Labor Standards Act was not applicable to a nonprofit 
treatment center because of its close relationship to the 
state via funding and regulations, and because the center 
served an essential state function in providing health care 
to citizens. The district court decision was reversed by the 
Eleventh Circuit on March 5, 1982 in a well-reasoned
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decision. Williams v. Eastsiae Mental Health Center, 669 
F . 2d 671 (1982) (copy enclosed) . The court held tfhat the
protection accorded by National League was not available to 
nonprofit corporations receiving funding from the state, 
even though they may provide health care services on behalf 
of the state. I encourage you to read -'this decision 
thoroughly because of the very close analogy it presents to 
nonprofit corporations in Alaska which provide services 
through state funding in the health care, drug abuse, and 
alcoholism fields. In August of 1982 the decision was 
appealed to the United States Supreme Court, and on 
November 2, 1982 the petition for certiorari was denied by
the Supreme Court, Eastsiae Mental Health Center v.
Williams, ____  U . S .  , 51 U.S.L.W. 3340. The effect of
-he denial of certiorari is to uphold the Eleventh Circuit’s 
decision. It is therefore clear that the Fair Labor 
Standards Act does apply to private nonprofit residential 
treatment centers in Alaska, even though those programs 
receive state funding, are regulated by the state and
deliver services the state might otherwise choose to provide 
on its own. Thus, I recommend that it is futile to try to 
adopt legislation stating that the treatment of alcoholics 
and drug addicts through private nonprofit corporations 
serves an important state function in an attempt to pass 
valid legislation that will enable those programs to pay a 
minimum wage less than that provided under the F.L.S.A. 
Because it is now clear that federal law will apply to
residential treatment centers, H.B. 182 must be drafted in 
such a way that it is consistent with the Fair Labor
Standards Act.

To fully understand the issue of conflict between 
state and federal law, let me briefly explain two legal 
doctrines that come into play in this area —  "supremacy"
and "preemption."

Supremacy is a constitutional principle, ba ‘.ed on 
Article IV of the U.S. Constitution, that state laws are
void to the extent that they actually conflict with a valid
federal statute, that is, they present an obstacle to the
purposes and objectives of the federal statute. It is a 
doctrine often confused with a similar principle based on
the supremacy clause, the doctrine of preemption.
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Preemption is a legal doctrine that prohibits the 
application of state statutes (whether in conflict with or 
consistent with federal statutes), if the federal legis­
lative scheme evidences a congressional purpose to "occupy 
the field." Supremacy and preemption should not be confused. 
The preemption principle prohibits the states from legis­
lating in a particular area; the principle o'f supremacy only 
prohibits the states from adopting legislation in conflict 
with federal legislation.

In the labor law area, the distinction between 
these two doctrines can be easily understood. The Fair Labor 
Standards Act did not preempt the field of labor law, 
VJebster v. Bechtel, 621 P .2d 890 (Alaska 1980); see a1so 29 
U.S.C. §218(a ) (1975). Thus Alaska can adopt (and has
adopted) its own laws governing the rates of pay for workers* 
in the state. Nonetheless, the doctrine of supremacy 
prohibits this legislation from being in conflict with the 
Fair Labor Standards Act. Thus, Alaska cannot adopt a law 
that sets a lower rate of pay for workers in the state than 
is established under federal law. Therefore, the provisions 
of H.B. 182 cannot conflict with analagous provisions of the 
Fair Labor Standards Act.

This brings me to my analysis of H.B. 182 as
presently drafted.

I have no problems with Section 1 insofar as it 
amends .AS 23.10.070. The effect of the proposed amendment is 
to invalidate 8 AAC 15.120(f) which presently states that 
drug addicts and alcoholics are not handicapped workers with 
respect to AS 23.10.070. Because of problems with Section 2 
of H.B. 182, however, and because of the need to address
problems not covered by the proposed legislation, I have 
suggested some major additions to Section 1 of H.B. 182 (see 
discussion below).

AS 23.10.070 is analogous to Section 14 of the
Fair Labor Standards Act, 29 U.S.C. 214, the "handicapped' 
worker" provisions of the act. Thus it will be interpreted 
consistent with the F.L.S.A. and the regulations adopted 
thereunder. These regulations, codified at 29 C.F.R. 529 
(copy enclosed), already provide a mechanism for the
approval of the payment of subminimum wages to patient 
workers at "intermediate care facilities ... halfway houses, 
residential centers for drug addicts or alcoholics and the 
like whether licensed or not licensed." The practical effect
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of amending AS 23.10.070 will be that affected treatment 
programs will have to apply for and obtain a certificate 
authorizing the payment of subminimum wages pursuant to the 
procedure set forth in 29 CFR 529.

Section 14 of the F.L.S.A. only permits the 
payment of subminimum wages, upon application and approval 
by the Department of labor, of not less than 50 percent of 
the prevailing minimum wage. In other words, the provision 
of- federal law analogous to the amendment to AS 23.10.070 
proposed by H.B. 182 does not all-w the payment of any wage 
less than 50 percent of the prevailing minimum wage in 
Alaska, which is now S3.85 per hour.

Because of this fact, there is a conflict between
H.B. 182 and the F.L.S.A. Section 2 of H.B. 182 sets the 
wages for work therapy "at the rates established under 
AS 33.32.050." If you refer to AS 33.32.050 you will note 
that the wage rate authorized therein may not exceed 50 
percent of the minimum wage established under AS 23.10.065. 
In other words the bill, as presently written, authorizes 
the payment of wages less than what is required by federal 
law. This difference is fatal to th 5 proposed legislation; 
if passed as presently written it will not survive a legal 
challenge based on the conflict with Section 14 of the Fair 
Labor Standards Act.

Another problem created by tying the wage rate to 
AS 33.32.050 is that AS 33.32.050 will automatically repeal 
in 1987. I suggest that it is imprudent to tie H.B. 382 to a 
law that will automatically expire four years from now. This 
will only mean that AS 47.37.245 would have to be amended 
again in 1987.

I have suggested additional amendments to 
Section 2 regarding the assessment of treatment fees to 
patient workers. My proposed subsection (b) is consistent 
with 29 C.F.R. 529.4(i). I have also added as subsection 
(c), somewhat similar to AS 33.83.50(c), clarifying a 
program’s authority to hold wages in trust and disburse 
funds for appropriate purposes. As a practical matter, most 
residential treatment programs' must hold money in trust in 
order to control the likelihood of intra-institutional
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theft, and allocate money to the client consistent with his 
or her financial .needs and other obligations.

I have no major problems with the definition of 
work therapy as defined in Section 3 of H.B. 182. I feel, 
however, that the present definition implies that work 
therapy will involve more formal "training" than actually 
occurs. I have suggested some minor changes in language 
which, I believe, more accurately reflect the concept of 
work therapy.

Any statutory definition of work therapy will, 
however, be incomplete. Litigation about this issue over the 
years, as well as opinions generated by the Wage and Hour 
Division of the Department of Labor, have only indicated the 
complexity of the concept. [See, e.g., Wyatt v. Stickney, 
344 F.Supp. 373 (M . D . Ala. 1972), af f 1 d sub nom. Wyatt v.
Aderhol t, 503 F.2d 1305 (5th Cir. 1974); Opinion WH-375,
signed by Wage Hour Administrator Ronald J. Jones, March 1, 
1976; Opinion WH-334, signed by Acting Wage Hour 
Administrator Warren D. Landes, April 18, 1975. For
instance, personal housekeeping chores are not considered 
work therapy under any definition, but regular building 
maintenance responsibilities would be considered work 
requiring compensation. There remains a question of whether 
wages need be paid for work therapy which produces saleable 
items from which the patients themselves profit. ) Lest 
AS 47.37.270(14) itself be subject to future litigation, I 
suggest that H.B. 182 mandate the Department of Labor to 
adopt regulations implementing H.B. 182. Presumably, these 
regulations will be consistent with 29 C.F.R. 529, and 
reflect input from programs utilizing work therapy concepts 
for their clients. The end result will give programs better 
guidance on when wages are required to be paid.

My proposed changes in Section 1 of H.B. 182 
include a mandate for the development of regulations. The 
guidelines I have suggested are consistent with case law as 
it has developed under Section 14 of the F.L.S.A.
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Finally, the impact of having to pay patients 
engaged in work therapy at least 50 percent of the minimum 
wage will be a slightly higher cost to the state than 
presently exists under the proposed terms of H.B. 182. 
Although it is now clear that the law requires the payment 
of wages, I am not convinced that influential members of 
SOADA and the legislature will meet this responsibility by 
budgeting sufficient funds for programs to meet this obliga­
tion without curtailing services. Last year, for instance, 
the Governor's Review Board on Alcoholism -- fully aware 
that clients would have to be paid wages for work therapy —  
recommended a cut in the Nugen's Ranch budget exactly 
equivalent to the funds budgeted for client wages. It would 
be anomalous if the Legislature adopted H.B. 182, but 
residential treatment programs were not awarded sufficient 
increases in grant funds to pay even the subminimum wage. I 
have therefore proposed amendments in Section 2 to meet this 
concern.

In summary, I therefore make the following 
recommendations:

1. There is no need to add a purpose clause to
H.B. 182, as I originally suggested, since it is now clear
that the Fair Labor Standards Act, as amended, 29 U.S.C.
2 0 1 , et seq. , will apply to residential drug and alcohol
treatment programs in light of the U.S. Supreme Court's 
denial of certiorari in Williams v. Eastside Mental Health 
Center, 669 F.2d 671 (11th Cir. 1982), cert, den., U.S.
 , 51 U.S.L.W. 3340 (Nov. 2, 1982).

2. Amend Section 1 of H.B. 182 to read as
follows:

(b) (JL) Participants in residential drug 
and alcoholism treatment programs may be 
paid less than the minimum wage
prescribed in AS 23.10.050 - 23.10.150 
for work therapy, as defined in AS
47.37.270, and at rates appr ~ >/ed by the
commission pursuant to this section.
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(2) The commissioner shall promul­
gate Teloulations regarding the payment 
of wages for work therapy. In establish- 
ing these regulations, the commissioner 
shall be guided by the following
standards:

(A) Whether the work performed
by the patient is that which is ordi­
narily carried on by patients in a
residential treatment program and is not 
for the economic benefit of the program, 
but solely for the mutual benefit of~the 
participants";

(B) Whether the work performed
by the patient would ordinarily be 
performed by Ful 1 -time employees of the 
program;

(C ) Whether the work performed
by the patient is work which may produce 
income to the patient, other than wages;

(D ) The therapeutic benefit of 
the work to the patient, the skill
re quired to perform the work, and the 
role work therapy plays in the patient's 
treatment plan;

(E ) The impact of the wage scale
on the program, considering its size,
level of funding, and the therapeutic 
treatment services to be provided.

3. Amend Section 2 of H.B. 182 so that it reads

Sec. 47.37.245 WAGES OF PATIENTS.
(a) Participants in residential drug
abuse and alcoholism treatment programs 
shall be paid wages for work therapy, as 
defined in AS 47.37.270. The coordinator 
shall make sufficient grant-in-aid funds
available to programs for this purpose.



•  #
Representative Barbara Lacker 
February 18, 1983 
Page Eleven

(b) No part of the wage earned by the 
patient worker can be deducted for the 
cost of room, board or services. T'ne
program, however, after the payment of 
wages, may assess and collect the 
reasonable cost of treatment accordinq 
to rates established in accordance with
AS 47.37.240, and on the same basis as
it assesses _and collects_______ f rom
non-working patients.

(c) Wages earned by the patient worker 
may be held in trust by the program for 
the benefit of the patient, and 
disbursed by the program, with the 
patient's consent

(1 ) for the support of the patient's 
dependents,

(2 ) to pay a civil judgment,

(3) f or the purchase of gifts,
cl othinq , and items of personal use,

(£) to pay restitution or a_ f ine,

(5) for other purposes deemed appro­
priate by the treatment_program.

4. Amend Section 3 of H.B. 182 to read
follows:

Work therapy means an activity that 
involves a patient in basic employment 
skills and assists the patient in 
reintegration into a community, but does 
not include such activities as personal 
housekeeping chores or cooperative 
responsibilities ecpected of each 
patient in the program.

as
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Finally, on behalf of my clients I want to thank 
you for all of your efforts in getting the legislation 
introduced. Your attention to the problems faced by many 
drug and alcohol treatment programs reflects your conscien­
tious attitude toward your constituents.

I hope that my comments have been•helpful. Please 
keep me apprised of developments with H.B. 182 and feel free 
to call if I can be of further assistance.

Sincerely,

REESE, RICE AND VOLLAND, P.C.

Philip R. Volland

Enelosures

cc: Board of Directors, AARS
Mr. and Mrs. Leonard Nugen
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Of signi11 cant importance is an administrative opinion 
on the Act’s applicability to a residential drug abuse 
treatment program. The Wage and Hour Division held that a 
residential care program which f eks to establish a "family 
setting" for treatment of persons with drug problems would 
not be considered to involve an employment r-elat ionship 
under Lhe Act between the residents and the institution 
where:

(1) the work per formed by the residenL is 
that which is ordinarily carried on on a 
daily basis in a private home and is not 
for Lhe economic benefit of the state or 
local government entity, but solely for the 
mutual benefit of Lhe occupants of the home 
(institution);

(2) residents do not perform work activities 
which would ordinarily be performed by full 
time employees of the institution so that 
there is no displacement of regular full time 
employees through substitution of resident 
workers;

(3) residence in the institution and perfor­
mance of activities by the occupants is short 
term (usually no more than a year) as opposed 
to generally long term occupancy in such 
institutions as those concerned with the 
mentally ill, the mentally retarded, the 
aged, or Lhe terminally ill;

(4) the institution is relatively small, 
houses a limited number of residents and has 
no paid staff other than counselors.

Opinion WH-317, signed by Acting Wage Hour Administrator 
Warren D. Landis, March 28, 1975.

In that Opinion, the Wage and Hour Division determined 
that many of the institutions involved in drug abuse 
treatment may well be outside the purview of the Fair Labor 
Standards Act in so far as application of the law to patient 
workers is concerned. However, the Division reaffi.i*med its 
principle of deciding each case on a case by case basis.

In light of these standards, particularly those dis­
cussed in WH Adm Op-317, I do not believe the Ranch is under 
any obligation to pay clients for general housekeeping 
chores, provided that the work does not displace regular 
custodial employees. Both the federal regulations, and the 
interpretative opinions of the Wage and Hour Division, 
indicate that personal housekeeping chores are not covered 
by the Act. See, e.g., 29 C.F.R. 529.2(d).
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The question being: "Shall HB 202 be returned to second
reading for the purpose of specific amendment?" The roll 
was taken with the following result:

IIB 202 MOTION 

Yeas:

flays :

14

23

Excused: 

Absent:

Clocksln, Davis, Coll, Hayes, 
llurlburt, Koponen, Lacher, Martin, 
McBride, Miller,M.M., Miller,M.W., 
Vaska, Wendte, Zhnroff

Abood, Adams, Barnes, Bcttlsuorth, 
Bussell, Cowderv. Duncan. Flood,
Fritz, Fuller, Furnace, Grussendorf, 
Herrmann, Llndauer, Llska, Pestlngcr, 
Phillips, Kings tad, Shultz,
Szymunski, Tischer, Uehllng, Ward

Cato, Laraon, Malone

Representative llurlbcrt changed his vote from "May" Co "Yea."

And so, the motion failed,

The question to lie reconsidered: "Shall HB 202 pass the
llouae7" The roll was taken with the following result:

IIB 202

Yeas:

Hays :

Excused : 

Ahsant :

Abood, Adams, Barnes, Botclsworch, 
Bussell, Clockuin, Cowdery, Davis, 
Duncan, Flood, Fritz, Fuller, Goll, 
llnyee, Herrmann, llurlbcrt, Koponen, 
Lacher, Llndauer, Llska, llartLn, 
McBride. Miller,M.M., Miller,M.W., 
Pestlngcr, Phillips, Rings tad,
Tischer, Uchllng, Vaska, Ward,
Wendte, Zharoff

Furnace, Cruaoendorf, Shultz,
Szymanuki

Cato, Larson, Malone

And so, HB 20? passed the House on reconsideration.
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Representative Baines moved and asked unanimous consent 
that the roll call on the passage of the bill be considered 
the roll call on the effective date clause. There being no 
objection, it was so ordered.

11B 202 was referred to the Chief Clerk for engrossment.
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0_2O2
Representative M. M. Miller brought up the reconsideration 
of the vote on HOUSE BILL HO. 202 (Increasing the liquor' 
tax; effective date).

THIRD RF.ADIHC OF HOUSE BILLS

HB 202 was automatically before the House In third reading and 
read the third time.

Representative M. M. Miller moved and asked unanimous 
council* that HB 202 be returned to second reading for the 
purpose of specific amendment.

Representative Uehllng objected.

Amendment Ho. 1 by M. M. Miller: 

l*age 1, line 6:

Delete; "Increasing" 
Insert: "relating to"

Page I, following line 22:

Insert:

"* Sec. 2. AS A3.60 la amended by 
adding u new section to rend:

Sec. A3.60.050. ADJUSTMENT OF 
DOLLAR AMOUNTS. (a) For each state 
fiscal year beginning after June 30,

April 12. 1983 HOUSE JOURNAL 831
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196A, the Department of Revenue 3hall 
recompute the dollar amount of the taxes 
under AS A3.60.010(a) and announce now 
dollar amounts to take effect on July 
1 of that year.

(b) The computation shall be made 
by determining the percentage of change 
between the Consumer Price Index for all 
Urban Consumers for the Anchorage 
Metropolitan Area compiled by the Bureau 
of Labor Statistics, United States De­
partment of Labor (the Index) for 
January of the current calendar year 
and che Index for January 1983 (the 
reference baue Index). If the percent­
age of change between the index for 
January of the current calendar year 
and the reference base Is less than 10 
percent, the dollar amount of the taxes 
does not change. If the percentage of 
change 13 10 percent or more, the per­
centage shall be rounded off to the 
next lower multiple of 10. The-rounded 
percentage la then multiplied by the 
dollar amount of Che taxes set forth 
In AS A3.60.010(a) to determine the 
Increase or decrease In the dollar 
amount of the taxes.

(c) If the Index Is revised by 
the United States Bureau of Labor 
Statistics, the percentage of change 
lb calculated on the basis of the 
revised index. If a revision of the 
Index changCB the reference base Index, 
a revised reference base Index Is de­
termined by multiplying the reference 
base Index applicable by the robnslng 
factor furnished by the. United States

.Bureau of Labor Statistics. If the 
Indc.. Is superseded, the Index referred 
to In this section Is the one represented 
by the Bureau of Labor Statistics as 
reflecting most accurately changes In 
Che nurchaalng power of the dollar 
for Alaskan consumers.

(d) The- Department of Revenue 
shall announce promptly after the 
changes occur, changes In the Index 
required by (c) of this section, In­
cluding, If applicable, the numerical 
equivalent of the reference base Index 
under a revised reference base Index 
and the designation or title of any 
liv'ix superseding che Index."

Renumber subsequent sections.
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Official Business

A la s k a  ^ ta te  SiEgislature
House o f Representatives 

A 1  A d a m s
Chairman 

Committee on Finance

April 15, 1983

WHILE IN SESSION 
Pouch V  

State Capitol 
Juneau, Alaska 99811 

(907) -165-3706

O U T  OF SESSION 
P.O. Box 333 

Kotiebue, Alaska 99752 
(907) 442-3320

1024 W. 6th 
Anchorage, Alaska 99501 

(907) 274-061?

MEMORANDUM

TO: Senator Dick Eliason, Chairman
Senate Labor & Commerce Committee

FROM: Representative Al Adams

RE: House Bill 202 - Increasing the Liquor Tax

I appreciate your prompt scheduling of House Bill 202 
and wanted to take this opportunity to provide you with 
a few explanatory details.

HB 202 increases the state liquor tax, which has not 
been raised since 1961, as follows:

* malt beverages from 25C per gallon to 32^' (a 
30% increase amounting to approximately a 4 
increase per six pack of beer);

* wine from 60C to $1 . 0 0  (a 66% increase wnich 
will amount to approximately 32C per three liter 
of bottle of wine); and

* hard liquor from $4.00 per gallon to $5.75 (a 
44% increase amounting to about 23C on a half 
liter of whiskey.)

According to the Department of Revenue, the additional 
taxes generated from this legislation is estimated at 
$2,100,000 in FY 84 and $3,900,000 in FY 85, resulting 
in total revenues of $14,600,000 and $16,900,000 
respectively.



STATE OF ALASKA 
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill No: HB 202_______________________________
Titie: An act increasing the liauor tax.
Sponsor: Adams

Date on Bill: 2/15/83

Requestor:House State Affairs

1. Estimated fiscal impacts on:

a. Expenditures:
(Thousands of Dollars)

FY 83 FY 84 FY 85 FY 85
Capital •
Operatinq •

total

b. Revenues:
12.1 mil! I 3.9 millRevenue -Lr.Q--

2. Source of funds to offset fiscal impact of hill:

4
3. Assumptions:

The analysis assumes the new tax rates become effective July 1, 1983.

4. Disclaimer:U i  J L  I  C  I I I I C  I  •

This statement has not been reviewed by the 0MB in the Office of the Governor. It the 
fore does not represent the final estimate of fiscal impact.

Prepared By:  Phone:
Division: _____________ u , / / __________ -_____ Date: *

Approved by Cornmissioner: i Date: Q.
Department^_____________________________________________________________

5. Distribution:
Original to Legislative Finance 
Copy to 0MB 
Copy to Sponsor
Copy to Requestor 2/15/83
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In TTOJsands of Current Dollars

Taxes
i /

Income  ^
Corporate-General 
Corporate-Petroleum 
.Corporate (1)

Gross Receipts 
•Alaska Business License 
Fish-Canned Salmon . 
Fish-Shorebased .

■ Fish-Floating n'X.:.
Seafood Marketing (2)
Salmon Enhancement 
Insurance Companies 
Electric and Telephone Co-ops 
Mining License Tax 

Severance 
Oil & Gas Production(3)(4)
Oil & Gas Conservation 

Property 
Oil &'Gas(5)(6)

Sale/Use 
Alcoholic Beverages 
Fuel Taxes-Aviation 
Fuel Taxes-Highway 
Fuel Taxes-Marine 
Tobacco Products 

Other 
Estate

Total Taxes

Licenses & Permits

Business
Non-p ,s rness '

Total Licenses & Permits

Interoovernmental Receipts

Federal Shared Revenues(7)(8)(9)

State Resource Revenue

Sale/Use 
BomJs~Sales(7) (10) (11) 
Investment Earnings(12)
Rents(7)(10)(11)
Royalt ies(^)(7)(13)
Sale of State Property 
Gravel, Timber, etc.(14)

FY 1982 
Actual 

‘ January

' 34,800
x . , 668,900 

‘ • -0- .

j.w'V* * •
'5,500 

\  8,600 
• 8,700 

5,500 
-0- • 
2,400 
12,500 

1,200 
200

FY 1983
Estimate
January

- 0 -  '  

- 0-  •

235,000
*' ' T ** " ' I'
'' 5,800' 

5,000- 
9,000: 
5,500 
1,000 
2,400 
14,500 
1,300 

200

FY 1984 v
Estimate
January

V ‘

-0-*•- 
- 0-  . . 

2 7 2 , 0 0 0 '
'<i.-'v'iVj-i. . • 

6,000- : 
5,000-:*

- 9,000.
" .5,500:;.-\

l.oooV
2,400

17,000
1,300
200

1,581,100
600

1,528,800
800

1,197,300
700

142,700 148,600 153,200

9,000 
' 6,300 
20,300' 
.3,700 
1,900

12,000 
5,100 

21,000 
3,800 
2,000 •

12,500 
5,400 

22,000 
4,000 

• 2,000

300 500 500

2.514,200 2,002,300 1.717,000

10,800
13,000

11,000
13,000

12,000
13,500

23,800 24,000 25,500

21,700 26.600 10,000

5,000
324,700

3,500
1,157,300

5.200
1.200

26,100 * 
300,000 

4,000 
1,119,400

5.500
5.500

-0-
100,000

4.000 
883,500

5,500
2.000

FY 1985
Estimate
January

■i. * - •

-0 -- 
-0 - 

; 2 9 5 ,0 0 0
.. .

* 6 ,3 0 0  
-V 5 ,0 0 0

9 .0 0 0  
- .5 ,5 0 0

• / 1 , 0 0 0  
2 ,4 0 0  
20,000 

1 ,3 0 0  
300

1,219,700
700

158,000

1 3 .0 0 0  
5 ,5 0 0

2 3 .0 0 0  
4 ,2 0 0
2.000

  500

1 ,7 7 2 ,4 0 0

1 2 ,5 0 0
1 4 .0 0 0

26.500

1 0 . 0 0 0

- 0 -

1 0 0 , 0 0 0
4 .0 0 0  

912,000
5 .500
2 .000

- U
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OFFICE OF THE COHMISSIOHER

BILL SHEFFIELD, GOVERNOR

POUCH S
JU N EA U , A L A S K A  99811 
PHONE: 1907/ 465-2300

April 19. 1983

The Honorable Richard Eliason 
Senator
Alaska State Legislature 
Pouch V
Juneau. AK 99811

RE: HB 202 "An Act increasing
the liquor tax"

Dear Senator Eliason:

You requested of Mr. Kessel of our Audit Division some 
information regarding increased "final user" cost resulting 
from an increase in the Liquor Tax as proposed in HB 202. You 
wanted this information so that you coulc have it for testimony 
for Tuesday morning, April 19, 1983.

From best available information we provide you with the 
following statistics:

A. At the bar:

1. The malt beverage tax will be increased from 250 a
gallon to 32 1/20 a gallon. This would mean an
increase of 170 tax per one case of twelve ounce 
bottles of beer. Therefore, the increase per bottle 
would be .70.

2. The tax on wine would be increased from 600 a gallon to 
$1 a gallon. This would result in an increase
of about 2 1 / 2 0  increase per four ounce glass of wine.

3. The tax on hard liquor would increase from $4 to $5.75
a gallon or $1.75 per gallon. Assuming that a mixed 
drink contains one ounce of liquor, the actual increase 
per drink would be about 30 a drink.

B. At the liquor store:

1. Beer would cost 170 more per case per customer which 
would equate to about .70 per bottle.

CM-D2LH



The Honorable Richard Eliason 
April 19. 1983 
Page 2

2. The increase for wine would be about 110 more per 
liter. That means that a liter of wine now costing 
$5.50 would increase to about $5.61.

3. The increased cost per liter of hard liquor would be 
about 460. That means a liter of whiskey now costing 
$9.48 would increase to $9.94.

The above all assumes that the seller would not attempt to
build in a profit in addition to the increased taxes.

Sincerely

Robert D. Heath 
Commissioner of Revenue

RDH/RRK/gb



Rural Alaska 
Community Action Program, inc.

January 24, 1983

Howard Scammon, Consultant 
Alaska Council 
7521 Old Seward Hwy 
Anchorage, Alaska 99502

Dear Hr. Scammon:

Enclosed is a copy oE Resolution 82-19, endorsed by RurAL 
CAP's Board of Directors on December 10, 1982.
This Resolution expresses our Board's continuing support 
of positive action to alleviate alcohol and drug abuse, 
expecially by young people.

We encourage you to take whatever steps you can to put 
into effect the actions suggested in this Resolution. 
Please call if we can work with you in any way.

Sincerelv.

Robert A. Lohr 
Executive Director

RAL/mm
Enclosure

Administration • P.O. Box 3-3908, Anchorage, AK 99501-o‘)<)8 • (907) 279-2511



Rural Alaska 
Community Action Program. Inc.

ENTITLED; 

WHEREAS, 

WHEREAS; 

WHEREAS,

WHEREAS, 

WHEREAS, 

RESOLVED:

Administrat i on

RESOLUTION NO. 82 - 19

In support of reducing alcohol-related accidents 
among young people.

the accident rate among young people in Alaska as 
elsewhere is disproportionately high, and

the majority of accidents in Alaska are alcohol- 
related, and

research indicates that when the legal minimum 
drinking age is lowered, automobile accidents 
involving young people increase significantly 
and when the age is raised, accidents involving 
young people decrease significantly, and

laws designed to deter drinking and driving appear 
to be consistently under-enforced and do not appear 
to have a long-term effect on drinking and driving 
behavior, and

use of a punitive approach appears to outweigh 
approaches designed to effect behavioral change,
now, therefore, be it

Thau the RtxrAL CAP Board of Directors go on record as:

1 . supporting moderation measures such as raising 
the legal minimum drinking age, increasing excise 
taxes on alcohol, and limiting the number of 
liquor licenses issued;

2 . supporting consistent enforcement of existing 
laws concerning drinking and driving;

3. supporting education as to the relationship 
between alcohol and accidents in school curriculums, 
for the general public, and for individuals con­
victed of drinking and driving;

4. supporting treatment and counseling for convicted 
offenders which endeavors to change their behavior;

5. supporting an accurate assessment of the degree of 
the problem among young people and possible 
alternative solutions;

P.O. IiOX 3-31)08, Anchorage, AK 00301-0008  • (007) 270-2511



and, be it further

RESOLVED: that the RurAL CAP Board direct the staff to
forward copies of this resolution to other 
organizations in the state which also support 
moderation measures, education and assessment 
of the problem among young people.

ADOPTED this date, December 10, 1982 at the RurAL CAP Board 
of Directors Meeting, Anchorage, Alaska.
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ITDDi
POUCH Y - STATE CAPITOL 
JUNEAU. ALASKA 99811 

907.465.3800 ’

LEGISLATIVE AFFAIRS AGENCY

M E M 0 R A N D U M March 11, 1983

Dedication of liquor tax receipts to alcohol 
rehabilitation programs 
(Work Order No. 13-1017)

Representative Mitchell E. Abood, Jr. 
Chairman, House State Affairs Committee

Russ Josephson 
Legislative Counsel

You have asked whether liquor tax receipts may be retained 
in the communities where they are collected and be used 
there for funding alcohol rehabilitation programs.

The "earmarking" of revenues in this way creates a dedicated 
fund. Under the Alaska Constitution, Article IX, section 7, 
as interpreted by the Alaska Supreme Court in State v. Alex, 
646 P.2d 203 (Alaska 1982), the prohibition against 
dedicated funds extends to all sources of public revenues 
and not just "proceeds of any state tax or license". The 
attorney general recently rendered an opinion (Op. Atty.
Gen. File Nos. J66-785-81 and J66-649-80) clarifying what 
the Supreme Court holding might be with regard to several 
specific funds and accounts and declared that certain 
exceptions might be implied by the Alaska Supreme Court. 
However, none of those implied exceptions includes liquor 
tax receipts. Therefore, liquor tax receipts may not be 
dedicated constitutionally and the question of retention of 
liquor tax receipts in the communities where they are 
collected need not be addressed here.

Although a dedicated fund is prohibited constitutionally, 
there is another way to assure that there is a relationship 
between the liquor tax and the alcohol rehabilitation pro­
grams. The same attorney general's opinion mentioned above 
outlines a method of appropriating in this type of situation 
that ensures effective legislative control over state 
finances while providing for budgeting flexibility for pro­
grams like this with needs that are unpredictable. That

SUBJECT:

TO:

FROM: „
I(



Representative MSCchell E. Abood, Jr. 
Page 2
March 11, 1983 • ' -• •

method involves an appropriation to a separate fund in an 
amount to be ascertained by reference to receipts from a 
specified source (e.g., liquor tax receipts) during a defi­
nite period (annually or for the two fiscal years over which 
the present legislature has control). ... . .
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APPENDIX B

SELECTED COMPUTATIONS. ON 
ALCOHOL/DRUG RELATED COSTS

A"DC: Aid \ o  disabled Medicaid

SOCIAL Foster- Care, Institutional care for children,
SERVICES: Daycare, Protective Services, Homemakers

*(Some Drug costs included)

MOTOR
VEHICLE: Accidents, Fatalities, Injuries, Property Damage

CRIMINAL Prosecution, enforcement, courts, corrections,
JUSTICE Public defender, criminal justice planning,
SYSTEM: violent crime compensation, child court

SOADA:

Estimated Wholesale and Retail Sales of Alcohol

Wholesale: 
Retai1:

Estimated Loss of Income to Alaska Families

Net Revenue to S t a t e  from Regulation and Sale of Alcohol

***Supporting calculations on following pages.

7,611,707

5,662,500

22,532,206

51.839.000

87,645,413

16,115,581 
103,760, W A

115,300,000
280,000,000

77.100.000 

9,241,369
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o f  protection  to  c it izen s o f  state. A .C .L .A . 
Supp. § 3 5 -4 -1  ct seq.

7. Intoxicating Liquors C=7
W here the p olice  pow er o f  S tate is so  

v ita lly  involved , as it  is  in  connection  w ith  
sa le  o f  in tox ica tin g  liquor, it becom es im ­
p erative that those w ho arc charged w ith  
duty o f  regu latin g  liquor industry have a 
freedom  o f action  not restricted by lim ita­
tions that m ay be required w here other types  
o f  businesses are involved . A .C .L .A .Supp. 
§ 35 -4 -1  ct seq.

0. Intoxicating Liquors C=>7
Statu te  dea lin g  w ith  sa le  o f  in to x i­

catin g  liquors but im posing conditions is not 
required to set forth details o f  specific reg­
ulation perm itted to be adopted by the A l­
coholic  B everag e  Control B oard. A .C .L .A . 
Supp. §§ 35-4-1  ct seq., 35-4-1  (A ) , 35 -1 -2 , 
3 5 -4 -3 (A , E ) ; L aw s 1959, c. 143.

9. Intoxicating Liquors 0=7
It is  not essen tia l, in order to sustain  

the grant o f  auth ority  to A lcoholic  B ever­
age Control Board to adopt regulations, that 
the L egislature circum scribe adm inistrative  
discretion  by exp ress standards o f  action in 
order that opportunity for capricious exor­
c ise o f ] ow er w ill not ex ist. A .C .L .A .Supp. 
§§ 35-4 -1  ct seq., 35-1-1  (A ) ,  3 5 -4 -2 , 3 5 -1 -  
3 (A , IS); L aw s 1959, c. 1-13.

10. Administrative Law anil Procedure
c =:vjo

W ords ' in accordance w ith standards 
prescribed by o ther provisions o f law ” in 
p rov:“ioii o f the A dm inistrative I ’rocedut vs 

-Vr for rcguhiiinrir. o f  aditw.'- 
irli a liv ' a. ucic.s to be effective they MJII't 

be w ith in  scope o f authority conferred  and 
''in accordance w ith standards prescribed by 
other provisions o f  law ”, mean only that if  
standards are prescribed by provisions o f  
law  o ‘,V  r than those contained in A dm in­
istrative i'fo  edures A ct, t in n  they must he 
r ti'iigo i/cd  and be adhered to, and language  
do< • Hot n . . . u i!iM regul.uiosis Cannot he 
validly >.' 1 1 /  an r.dtni: isirative ag.-n.'j 
u n lc-s 1 'iards have been prescrib .il, 
L aw s b 'fo  c. i ; 3 ;  Const, art, 1, t; -I.

II. Criminal Law 0=5
T h e  A lcoh o lic  B everage  Control Board  

lias n o t been g iven  pow er to create crim es 
by reason o f  statute perm itting sale o f in­
to x ica tin g  liquors, in v iew  o f  provision of 
statute that any person w ho shall violate  
any o f  ru les or regu lations prescribed by 
board shall be deem ed g u ilty  o f  a m isde­
m eanor and on conviction  th ereof shall be 
punished as provided in statute, since L eg is­
lature and not board h as m ade a violation  
o f  the regu lations a crim e. A .C .L .A .Supp. 
§§ 35 -4 -d , 35—3—20.

.Tolm I.. R ader, A tty . G en., for appellants.

W endell F . Kay, A n ch orage, and W arren  
A . T aylor, F airbanks, for appellees,

B efo re  N E S B E T T , C. J ., and II0 IX 1 K  
and DEM ON D . JJ.

D 1 M 0 N D , A ssoc ia te  Justice.

T h e  legislature has g iven  to the A lcoholic  
B everage Control Board full pow er, au­
thority and control to  regulate the m anu­
facture, barter, sa le  and possession  o f  in ­
tox icating  liquors. T he principal question  

Mo be determ ined is w hether lhe statute itir- 
n isbcs adequate standards or criteria to sup­
port a cl rsii g  h t.r regulation .

A laska perm its the sale o f  in toxicating  
liquors.1 B u t there are conditions im posed. 
O ne must he licen sed  in order to en gage in 
th is business. T h e  num ber of licen ses is 
lim ited  to a population ratio o f  one type of 
each licence fur each fifteen  hundi'u! pop­
ulation w ith in  a g iven  five mile radius. 
R equisites o f  filing, form  and contents of 
applications for licen ses are prescribed. 
L iquor m ay not be sold or g iven  to m inors 
or to in toxicated  persons, and these classes 
are forbidden to be present on licensed  
prem ises. A  liquor store or saloon m ay not 
he located w ith in  a prescribed distance from  
schools and churches. V io la tion s o f  the 
act may result in license revocation or sus­
pension. And there arc other restrictions 
and lim itations.

T h e  act also ci 
age C ontrol B oar  
bers appointed I 
firmed by the lc{ 
the m anufacture  
sion o f  alcoboli' 
given  “ fu ll powi 
and lias the duty 
ru les and regul;
_. aact.-

On September1 
hearin gs comlucj 
t ivc  P rocedures 
series o f  tw elve  
(N o . 4070) pi, 
hours for  liqucj 
3:00  a. m. and 
from  4:00  a. m 
and betw een 4: 
holidays. In a 
laratory relief, 
the valid ity  o f  
ular, that rcla 
court below  ag 
vem ber 20,195  
m cn l in  their  
regu lations wcj

11] W e hi 
to o  far. T he  
le ts ' m otions 
and for sunm 
tu tc  th e  only 
so lely  to allcg  
regulation is 
in the recor 
eleven  regul
M,:I *» ii| j
businesses, 
front appellc 
com plying mil 
cha'lcngo, m || 
crim inal pen 
rial adverse  
Kent. There;

I. Sceied- nr. -t-1 C l  he.,.. ,\ f\l. A.IP It*. I I S  U i . n u i . l e 4  by Ch. 197. S L.A.m'.P.

2. S.-cli.iii«.

3. Cli. 1 III. i

4. Iteguhiti.n 
I ru t JSotii'i 
I.M iisk ii J 
Ch. 4, i.|».

i



B O E IIL  S A B R E  JE T  ROOM, INC,
Cite as tR9 I*.5d r.ST.

only ev idence in the case, related  solely  to  
alleged  dam age i f  closin g  hour regulation  
w a s en forced , and there w as noth ing in rec­
ord ind icating  that the other 11 regulations 
had any effect on status o f  p laintiffs or 
the conduct o f  th eir  business, since the 
other 11 regulations w ere not subject to  
challenge. A .C .L .A .Supp. §§ 35-4 -1  et seq., 
3 5 -4 -2 , 3 5 -4 -3 ;  L aw s 1959, c. 143.

2. Intoxicating Liquors C=I29
T he A lcoholic  B everage  Control B oard  

had authority under statute to  adopt reg­
u lation prescribing -standard closing  hours 
for liquor d ispensaries. A .C .L .A .Supp. §§ 
35-1-1  ct seq., 35 -4 -1  (A ) ,  35 -4 -2 , 35—4-3  
(A , E ) ; L aw s 1959, c. 343.

V/Ulinw EOEHL, Bill Ray, and Ernest Pai 
sons, constituting the Alcoholic Beverage 
Control Board; Department of Revenue; 
John L. Rader, Attorney General; James 
Martin Fitrgerald, Commissioner of Pub­
lic Safety; and Jack Davis, Executive Di­
rector of the Alcoholic Bevornye Control 
Eoarrt. Appellants,

A C R E  JET R OOM, INC., Pruhs and Flvey 
Inc., and Morry Shkolnik, Appellees.

No. 17.

Supreme Court of Alaska, 
Full. 2, 10G0.

S u it w as brought against m em bers o f  
the Alcoholic. B everage  Control Hoard and 
others for  injunction  and declaratory re lie f  
with respect to 12 regu lations adopted by 
the board. T h e D istr ic t Court for the  
D istrict o f  A laska, F ourth  Judicial D iv i­
sion, rendered sum m ary judgm ent adverse  
to tin m em bers o f  the board and others, 
an l they appealed. T h e  Suprem e Court, 
Dininnd, A . J., held  that regulation  pre­
scribing standard closin g  hours for I nor 
i -tahlishm eiits w as w ith in  scope o f  am *r- 
iiy con ferred  on hoard by statute perm it­
ting sale o f  in tox ica tin g  liquors but im pos­
ing conditions, and that statute by atrbnriz- 
m.g board to adopt regu lations did not v io - 
l '.'i constitutional provision that the leg is la ­
tive pow er o f the S tate is vested  in a L egis-
i.'titM , and that statute w as not required to 
s ; fv ;:h  the details o f sperinc !• g iila lion s  
that I,•(.; d would be perm itted to m ake.

3. Intoxicating Liquors I
R egulation  o f  tiie A lcoh o lic  B everage  

Control Board prescribing standard closing  
hours for liquor d ispensaries as betw een  
3 a. in. and S a. m. on w eekdays, and 4 a. m. 
to 2  p. m. oti Sundays, and 4 a. m. to  S a. in. 
on holidays is not inconsistev.t w ith rogul.a- 
to iy  .statute. A .C .L .A .Supp. 5§ 35-4-1  ct 
seq., 3 5 - i-1 (A ) , 3 5 -1 -2 , 3 5 -4 -3 (A , K ) ; 
L aw . 1959, c. 143.

4. Intoxicating Liquors C^>7
P rovision  o f  C osutitiition that le g is ­

la tiv e  pow er o f  state is  vested  in a Legis* 
Inline does not prevent L egislature from  
d e l’ gn liiig  *.o the W o h o lic  B everage Con- 
11ml Board pow er to adopt regulations. A. 
C .l. A .Stipji.. §§ 35-4-1 e l  seq., 3 5 - 4 - l ( A ) ,  
3 5 -4 -2 , 35-4 If A , L I;  L aw s 1959, c. 143; 
C onst, a n . 2, £ );  art, 3, 22, 24, 2b.

f>. Evitleiiao C=>20(l)
It is c.oiuiiioii know ledge that lark r 1 

restraint in sale of in toxicating  liquur is ul- 
mor.t invariably dam aging to the com m u­
nity.t. Judgment <Xtl7

In ‘ itit for in junctive and declaratory  
t i l ie f  v tth rc -p tc i to 12 regu lations adopt- 
*d by the ho'tC B everage fo f .tr o l B oard  
'■ s :v  t!i" A dm inistrative l ’r-Jivihircs A ct, 
-tmu.t.iiy judgm ent 1 i.ldiitg that all o f the 
.• g  '•t'l'tbV .V li1 i. ttt ut
' • v.here .iff: iav its in support « i  ino- 
t:■ . t t  ; li-i.itt:,-y  !• y m c o  u ;.tu| fur
•* i * ' . i • ••• w hich Cointitntt 1 the

f>, Intoxicating Liquors C=fi
Since lack o f restraint in sale o f  in ­

tox icatin g  liquor i< alm ost invariably dam ­
ag in g  to com m unity, there may lie rillier 
com plete prohibition, if the L egislature  
chooses to follow  that course, nr, if  nm, 
there may he conditions imposed .vlii< h w ill 
have the tendency to afford greatest degree
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In T h o ^ n d s  of Curren t  Dollars •
» ^ » i « . i  1 « X  .  * **•

; FY 1982 
Actual 

' January

V"rf ry'~

Taxes

ncome ' •
Corporate-General 
Corporate-Petroleum 
.Corporate (1) . ......
oss Receipts ••,-j;V V  .

^Alaska Business License 
Fish-Canned Salmon;V:/y • 
Fish-Shorebased V-.-". V' 
Fish-Floating 
Seafood Marketing (2) 
Salmon Enhancement \  • 
Insurance Companies' 
Electric and Telephone 
Mining License Tax 

Severance 
Oil & Gas Pro_duction(3) 
Oil t Gas Conservation 

Property 
Oil I Gas(5)(6)

Sale/Use •
~Alcoholic Beverages 

Fuel Taxes-Aviation 
Fuel Taxes-Highway 
Fuel Taxes-Marine 
Tobacco Products 

Other 
Estate-

Total Taxes

Licenses V Permits

: . ' V'-": 34,800 
- .. 668,900

••• •— yii—’ w*— v • •
v  **X * 5; 5oo

V r < A  8,600 -: 
'• --8,700

5,500: 
• • -0- •

' •• 2,400
> • 12,500

Co-ops 1,200
200

(4) 1,581,100
600

142,700

9,000 
' 6,300 
20,300' 
.3,700 

' 1,900

300

2 ^ 2 0 0

FY 1983 
Estimate 

•• January

• • -0-
•~0-

; ; : W  235,000.:.'.;.
• • , .rz • * •______

5 , 8 0 0 " *  •' 
5,000>i'-

' ' V i ] ' ! " ' -  . 9 , 0 0 0  ; V .  
5 . 5 0 0 , . :

• * • ' 1 ,0 0 0 •••
2 ,4 0 0  '

• • 14 ,500
1 ,3 0 0  

200

1 ,5 2 8 , 8 0 0
800

1 4 8 ,600

1 2 ,0 0 0  
*■**• 5 ,1 0 0

21 ,000  
3 ,8 0 0
2 ,0 0 0  '

500

FY 1984-;? .* 
Estimate' -- 
January ’

*. •
. • —?• v- j - :• *- i • -•j •* ; . •

. -o- . *
v  272,OOO.v-'"'’ . • r . ...
’ 7 : fiVdDO’V- ': 
K  j  v .5, 000^ . ;
-A.. - 9,000 ••

5,500 
‘ l.OOOV'-.

2.400
17.000 
1,300'
. 200

1,197,300
700

153,200

12^500 "■'
5.400 '
22.000
4.000
2.000

500

FY 1985  
E stim ate  
January :

• * "V -O- -
v *.' ' "0 -
- - ' 2 9 5 ,0 0 0
’- V / i ..-v.

- ‘6,; 300  
'..',” . 5 , 0 0 0

9 .0 0 0  
V .5 ,5 0 0

• - 1,CX30 
2 ,4 0 0

2 0 , 0 0 0  
' 1 ,3 0 0  

300

1 .2 1 9 ,7 0 0
700

1 5 8 ,0 0 0

1 3 .0 0 0  
5 ,5 0 0

2 3 .0 0 0  
4 ,2 0 0
2 , 0 0 0

  500

2.002,300 1,717,000 1,772,4 CiC

Eusiness 
Non-Bus tness

Total Licenses & Permits

Intergovernmental Receipts

Federal Shared Revenues(7)(8)(9)

State Resource Revenue

10,800
13,000

23,800

21,700

1 1 ,0 0 0
13,000

24.000

26,600

12,000
13.500

25.500

1 0 , 0 0 0

1 2.500 
14,000

2 6 .5 0 0

1 0 , 000

Sale/Use
' Bonus- Sales(7)(10)(11) 

Investment Earnings (12) 
Rents(7)(10)(11) 
Royalties(4)(7)(13)
Sale of State Property 
Gravel, Timber, etc.(14)

5,000
324,700

3,500
1,157,300

5.200
1 .200

26,100
300,000

4,000
1,119,400

5.500
5.500

-0-
1 0 0 ,0 0 0

4.000 
883.500

5,500
2.000

•—O'*** 
100,, ODD 

4 ,,000 
912,000 

5,.500 
2 .0 0 0

_U



EXCISE TAX RATES ON SPECIFIED ALCOHOLIC BEVERAGES 

LEVIED BY 32 LICENSE STATES AND THE DISTRICT OF COLUM3IA 

RANKED ACCORDING TO MAGNITUDE AND BY THE FEDERAL GOVERNMENT1

January 1982

Distilled Spirits Table Wine Dessert Wine Beer

Rate per Rate per Rate per Rate per
State Gal Ion State Gal Ion State Gal Ion State Gal Ion

1 2 3 4 5 6 7 8

Florida $4.75 Florida J1.75 Georgia $2.54 South Carolina .768
South Carolina 4.59 Georgia 1.51 Florida 2.43 Florida .400
Minnesota 4.392 Tennessee 1.10 South Dakota 1.40 Gecrgia .322
Massachusetts 4.05 South Carolina 1.085 Nebraska 1.25 Louisiana .322
Alaska South Dakota .90 Tennessee 1.10 ^-Oklahoma .322
Oklahoma. C 4 T ( © Arkansas .75 South Carolina 1.085 -> South Dakota .267
Tennessee N r S o Nebraska .65 — Oklahoma ( 1 . 0 0 / , Alaska .250
South Dakota 3.80 Alaska .60 Minnesota ^ 7 9 Arkansas .234
Georgia 3.79 Massachusetts .55 Arkansas .75 Kansas .180
New York 3.25 Kentucky .50 Kansas .75 Texas .165
Wisconsin 3.25 North Dakota Alaska .60 North Dakota .160
New Jersey 2.80 ' Oklahoma C m Illinois .60 Nebraska .140
Nebraska 2.75 Indiana \ * r North Dakota .60 Minnesota .129
Indiana 2.68 New Mexico .45 Massachusetts .55 Indiana .115
Arizona 2.50 Ari zona .42 Kentucky .50 Tennessee .110
Arkansas 2.50 Delaware .40 Nevada .50 Massachusetts .106
Connecticut 2.50 Maryland .40 Indiana .47 Maryland .090
Kansas 2.50 Rhode Island .40 New Mexico .45 New Mexico .090
Louisiana 2.50 Kansas .30 Wisconsin .45 Connecticut .081
North Dakota 2.50 Missouri .30 Ari zona .42 Kentucky .081
Rhode Island 2.50 Nevada .30 Delaware .40 Ari zona .000
Colorado 2.28 Jew Jersey .30 Maryland .40 Colorado .080
Delaware 2.25 Minnesota .27 Rhode Island .40 D. C. .073
Nevaea 2.05 Connect leut .25 Colorado .36 111 inois .070
Cal Ifornia 2.00 Wlsconsin .25 Texas .34 Delaware .065
Illinois 2.00 Colorado .24 D. C. .33 Rhode Island .065
Missouri 2.00 111 Inois .23 Missouri .30 Wisconsin .065
Texas 2.00 Texas .17 New Jersey .30 Missouri .060
Kentucky 1.92 D. C. .15 Connecticut .25 Nevada .060
New Mexico 1.63 Louisiana .11 Louisiana .23 New York .044
D. C. 1.50 New York .10 New York .10 California .040
Marylind 1.50 Cal1forria .01 California .02 New Jersey .033

Median of
State Taxes 2.50 .425 .185 .103

Average of
State Taxes 2.84 .497 .667 .158

Federal Tax 10.502 .17 .67 .294

1 llawa^Kj-he QP1 v other license state^jgvigs an excise tax on alcoholic beverages of 20 percent of the wholesale prictj. 

28ased on ore three-gallon case of spirits and including all “additional" taxes.

5per proof gallon.

■'Actual rate of 59 per 31 gallon barrel.

-Includes additional tax IStf/gal.

Source: Ecoionncs 7. Statistics Divisior, Discus.



U.S. PER CAPITA CONSUMPTION 
MALT BEVERAGES 

1981

RANK IN GALLONACE
CONSUMPTION STATE OR DISTRICT PER CAPITA

1 Nevada 37.1
2 Wisconsin 34.3
3 New Hampshire 33.4
4 Montana 32.8
5 Wyoming 32.0
6 Texas 31.9
7 Arizona 31.3
8 Hawaii- 30.2
9 District of Columbia 29.1

10 New Mexico 28.8
11 Colorado 28.6
12 Alaska 28.4
13 Florida 28.3
14 Nebraska 27.7
15 North Dakota 27.0
16 Delaware 26.9
17 Massachusetts 26.7
18 Vermont 26.2
19 California 25.7
20 Pennsylvania 25.6
21 Idaho 25.5
22 Illinois 25.2
23 Louisiana 25.1
24 Iowa 24.9
25 Maryland 24.8
25 Missouri 24.8
27 Rhode Island 24.7
28 Minnesota 24.5
29 Washington 24.4
30 Oregon 24.2
31 Ohio 23.6
32 Michigan 23.2
33 Maine 23.1
34 South Dakota 22.7
35 New York 22.5
36 Indiana 22.4
37 New Jersey 22.2
38 Virginia 21.9
39 Kansas 21.8
AO South Carolina 21.6
41 Oklahoma 20.8
42 Georgia 20.1
42 Mississippi 20.1
42 Tennessee 20.1
45 Kentucky lg.fi
46 North Carolina ig.4
47 Connecticut 19.0
48 Arkansas 18.4
48 West Virginia 18.4
50 Alaoama 17.5
51 Utah 15.6 *

Based on 18 years of 
age and older

Source: United States 3rewers
Association, Inc.



RANK IN

U.S. PER CAPITA CONSUMPTION 
DISTILLED SPIRITS 

1981

GALLONAGi
CONSUMPTION STATE OR DISTRICT PER CAPIT

1 District of Columbia 5.97
2 Nevada 5.28
3 New Hampshire 4.72
4 Alas.ka 3.30
5 Delaware 2.74
6 Florida 2.61
7 Maryland 2.57
7 Vermont 2.57
9 Massachusetts 2.47

10 Colorado 2.42
11 Wisconsin 2.37
12 Connecticut 2.34
13 California 2.33
13 Wyoming 2.33
15 Minnesota 2.27
16 New Jersey 2.26
17 New York 2.23
18 Hawai1 2.21
19 North Dakota 2.14
20 Illinois 2.13
21 Rhode Island 2.07
22 Maine 2.02
22 Arizona 2.02
22 Washington 2.02
25 Georgia 1.99
25 South Carolina 1.99
25 Montana 1.99
28 South Dakota 1.98
29 Michigan 1.90
30 Louisiana 1.88
31 Oregon 1.78
32 Virginia 1.74
33 Nebraska 1.69
34 North Carolina 1.66
35 New Mexico 1.61
36 Texas 1.60
37 Oklahoma 1.59
33 Mississippi 1.55
39 Indiana 1.48
40 Idaho 1.45
41 Kentucky 1.43
42 Pennsylvania 1.42
43 A1abama 1.39
43 Missouri 1.39
45 Tennessee 1.38
46 Kansas 1.34
47 low? 1.33
48 Arkansas 1.30
48 Ohio 1.30
50 West Virginia 1.25
51 Utah 0.99

ALL AGES PER CAPITA

Source: Economics t Statistics Division
Distilled Spirits Council of 
the United Scates, inc.



B O E H L  v . S A B R E  JE T  P .0 0 5 '  IN C . A ln sha 5 8 5
Ciit i s  c-tCi r .io  r&t

VV'dirn:) GCEHL, B ill Ray, r.nrl Ernest Par­
sons, constitu ting the A lcoholic Beverage 
Control Board; Departm ent of Revenue; 
John L. Rader, A tto rney General; James 
M artin  F itzgerald, Commissioner of Pub­
lic Safety; and Jack Davis, Executive D i­
rector of the Alcoholic Beverage Control 
Board, Appellants,

v.
SABRE JET ROOM, INC., Prubs and Flvey, 

Inc., and M orry Shkoln ik, Appellees. - 

No. 17.

Supremo Court o t A laska.
Feb. 2, 10G0.

S u it w as brought a g a in st m em bers o f  
the A lcoh o lic  B ev era g e  C ontrol B oard  am i 
•.•liters for  in ju n ction  and d eclaratory  re lie f  
with respect to  12 reg u la tio n s adopted  ln- 
dte board. T h e  D is tr ic t  C ourt for  the  
D istrict o f  A la sk a , F ou rth  Judicia l D iv i­
sion, rendered sum m ary ju dgm ent ad verse  
to the m em bers o f  the board and others, 
and they appealed. T h e  S u prem e C ourt, 
.D ir,m ud,.,A . J., held  th at regu lation  pre­
scribing standard c lo s in g  hours fo r  liquor  
r-iablishr.ieut.s w a s  w ith in  scope o f  au th or­
ity con ferred  o:i hoard by sta tu te  perm it­
ting sale o f  in to x ica tin g  liq u o r' hu t im p os­
ing con d ition s, and that statute by  airhori;:- 
v.g hoard to adopt regu la tion s did not v io ­
la s  con stitu tion a l p rov ision  that the Jcgisln- 
li"c pow er o f  the .state  is v ested  in a L e g is ­
lature, and that statu te w a s  jv.u required to 
s t tarth the dt-iails oj snerir’c regu la tion s  
that I-;.; -«  v o .i id  be perm itted  to m ake.

J’: i    rvv.-rsed.
*-• j.c, A . J., :-.;.<>*.ntc !.

I. Judgment 0=107

In Mtii f-.*r in ju n ctive  and declaratory
i .h.cf v :t!i r:-ptcs. to  12 r-. •;•.•.!.:ti».n> adopt*
1 i ’ ; .‘.‘.r-.hvk'c Beverage fVutrod Board
’ : the Ad-ttini-trative P.-vx, dnrcs ^ c t1
- j-.dgoien* 1 ...J.jimj il:M aii r , the

” r. v d ie ’ e .if-' '.avits i‘. - ::; p o n  o f  mo- 
t.- r  p i i i - . ' v r - y  ir 'l . nd fo r

•• wh.-eti c/sti'-ip.d the

only e v id e n c e .in the case, related  solely  to  
alleged  dam age i f  c losin g  hour regulation  
w as en forced , and there w as n oth ing in rec­
ord in d ica tin g  that the o ilier 11 regu lations  
had any effect on sta tu s o f  p la in tiffs or 
the conduct o f  their b u siness, since the  
other 11 regu la tion s w ere  not subject to  
ch a llen ge. A .C .L .A .S upp  §§ 35 -4 -1  et seq., 
3 5 -4 -2 , 3 5 -4 -3 ;  L aw s 1959. c. 143.

2. In tox icating Liquors C=I29

T h e A lcoh o lic  B everage  Cv.nlrol B oard  
had authority  under statute to  adopt reg ­
ulation  prescrib ing  -standard clo sin g  hours 
for  liquor d isp en saries. A .C .L .A .S  'pp. §§ 
35 -4 -1  ct seq., 35—4—1 (A ) , 3 5 -4 -2 , 3 5 -4 -3  
(A , E ) ; L aw s 1959, c. 143.

3. In toxicating Liquors C= 12 1

R egu la tion  o f the A lco h o lic  Beverage. 
C ontrol B oard prescrib ing standard closing  
h ours for liquor d ispensaries as betw een  
3 a. in. and S a. in. on w eekdays, and -1 a. m. 
to  2  p. m. on Sund ays, and 4 a. m. to S a. in. 
cm holidays is not in consisten t w ith regu la ­
tory statute. A .C .L .A .Supp. ?§ 35-4-1 et 
seq., 35 -1 -1  (A ) ,  3 5 -4 -2 , 3 5 -4 -3 (A , F .) ; 
L a w s 1959, c. 143.

4. In toxicating Liquors C=7

P rov ision  o f C ou'.tituticn that leg is ­
la tive  pow er o f  state is vested  in a L eg is­
lature doc> not prevent L eg isla ture from  
delega tin g  to  the -W tihnli; B everage Con- 
irol B oard pow er to adopt regulations. A , 
C .L .A .S npp .. §§ 35-5-1  ct seq., 3 5 - 4 - l ( A ) ,  
3 5 -4 -2 , 3 5 -4 -3 (A , E ) ;  L aw s 1959, c. 143; 
C onst, art. 2, § I ; art, 3, 22, 24 , 26.

5. Evidence C=*2fi(l)
J: is (‘.oti'.iiic'.'i knowledge* that lack r i  

restra in t in sa le  o f  in tox icatin g  liquor is a'- 
n.or.t invariab ly  dam aging to the com m u­
nity .

G. In toxlcating Liquors <s=B

S in ce  lack o f  restrain-* in sa le  o f  in ­
to x ica tin g  liquor is alm ost invariably dam ­
a g in g  to com m unity, there may lm cither 
com plete prohibition, if the Legislator*  
ch ooses to fo llow  that course, or, if  m>r 
t ic re  m ay he conditions im posed -.vlmli w ill 
h ave  the tendency to afford greatest degree



o f protection  to c it izen s o f  state. A .C .L .A . 
Supp. § 35—r-3 ct seq.

In tox ica ting  Liquors C=>7 

' W h ere  the p o lice  pow er o f  S ta te  is  so  
v ita lly  in vo lved , as it  is in  connection  w ith  
sa le  o f  in to x ica tin g  liquor, i t  becom es im ­
p erative  that th ose  w ho are charged  w ith  
duty o f  regu la tin g  liquor industry h ave  a  
freed om  o f  action  not restricted  by lim ita­
tions that m ay be required w h ere other types 
o f b u sin esses  are in volved . A .C .L .A .Supp . 
§ 35 -4 -1  ct seq.

8. In tox ica ting  Liquors C=7

S tatu te  d ea lin g  w ith  sa le  o f  in to x i­
ca tin g  liquors but im posing conditions is not 
required to se t forth deta ils o f  specific reg ­
ulation  perm itted to be adopted by the A l­
coholic B everage  C ontrol B oard. A .C .L .A . 
Supp. 35 -4 -1  ct seq., 35 -1 -1  (A ) ,  3 5 -4 -2 , 
3 5 -4 -3 { A , E ) ; L aw s 1959, c. 143,

9. In tox icating Liquors C=>7

It is  not essen tia l, in order to sustain  
the gran t o f  au thority  to A lcoh o lic  B ev er­
age C ontrol B oard to adopt regu lations, that • 
the L egisla ture circum scribe adm inistrative  
discretion  b y  exp ress standards oj action  in 
order that opportunity for cap ricious ex er ­
cise  o f  puwt-r w ill not ex ist. A .C .L .A .Supp. 
§§ 35-1 -1  el seq., 35-4-1  (A ) ,  3 5 -4 -2 , 3 5 -1 -  
3 (A , I f ) ; L aw s 195V, c. 143.

10. Adm in istra tive  Law .mil Procedure
C=*3!?0

W ords ' in accordance w ith standards 
p icjcr ih eJ  Ly other p rovision s c,f law" in 
p ro 7 !«ion os tin- A d m in istra tive  I'roco-hucs 
A •• - i t c -r
.? t ia i:v ;  age 
he w ith in  scope of auth ority  conferred  ami 
1 in aeeu, dar.ee w ith  :!.-sj--.5= prescribed by 
other p rovisions o f  law '', m ean only that if  
standards tire prescribed by p rov ision s o f  
law  ot'-’.r  than those contained  in A dm in­
istrative i ‘r4, c h ir r s  A ct, t iu n  they m ust be 
i n  ig b.v.d am! l>c adhered to , and langu age  
th e  - i ' t i n . I  r e v ' ; . f . .  ,)> c u i i u m  lie

v: li-fi,. ■■■<;’ ’, I y  a;I r.,!s..i::i*tr.ilivi- a g .  i \ 
•Lit h a te  hcett prs-crib , ,1

. - e y u ' . i t i o r i s  o f a d i e u ' -  

e . -.-.’ t o  b e  effective lln-e m i n t

I I .  C rim ina l Law i> 5

T h e A lcoh o lic  B everage  Control Board  
has n ot been g iven  pow er to create crim es 
by reason o f  statute perm itting sale o f in­
to x ica tin g  liquors, in v iew  o f  provision  o f  
statu te that any person w ho shall vio late  
any o f  ru les or regu la tion s prescribed by 
board shall be deem ed gu ilty  o f  p. m isde­
m eanor and on con viction  th ereo f shall he 
punished as provided in statute, since L eg is­
lature and not board lias m ade a violation  
o f  the regu lation s a crim e. A .C .L .A .Supp. 
§§ 3 5 -4 -6 , 3 5 -4 -20 .

IV.

I.t:vs C o n s t  a r t .  1,

John L. R ader, A tty . G en., for appellants.

W endell P . Kay, A nch orage, and W arren  
A . T aylor. F airbanks, for appellees.

B efore  K E S B E T T , C. J., and H O D G E  
and P J M O N D , JJ.

D l.M O N D , A sso c ia te  Justice.

T h e legislature has g iven  lo  the A lcoh olic  
B everage Control B oard fu ll pow er, au­
thority and control to  r eg tfa te  the m anu­
facture, barter, sa le  and p ossession  o f  in ­
tox ica tin g  Jifjuors. T he principal question  

Mo he determ ined is w hether the statute fur­
n ishes adeqitate standards or c iilc r ia  to sup­
port a cl isit g h i.r regu lation .

A laska perm its the sale o f  in tox ica tin g  
liquors.1 But there are conditions im posed. 
O ne must be licensed  in order lo  engage in 
this business. T h e  num ber o f  licen ses is 
lim ited  to a population ratio o f one type of 
each lic .- i-e  fur each fifteen  J.imJp-d pop­
ulation w ith in  a g iven  five-m ile radius. 
R equisites o f  filing, form  and conten ts o f  
applications tor licen ses are prescribed. 
L iquor m ay not he sold or g iven  to m inors 
or to in tox icated  persons, and th ese  c lasses  
arc forbidden to be presen t on licensed  
prem ises. A  liquor store n; saloon m ay not 
be located w ith in  a prescribed distance from  
schools and churches. V io la tion s o l the 
act may result ill license l e u  cation or s u s ­

pension . And th ere are other restriction s  
and lim itations.

T h e  act also c r |  
a g e  Control BoarfJ  
b tr s  appointed b'; 
firmed by the leg  
th e  manufacture,- 
sion o f  alcoholic, 
g iven  " fu ll powr 
and lia s  the d u ty  
rules and rcgult 
a c t*

On September 
hearings conduc. 
tivc Procedures; 
series of twelve 
(No. 4070) pr. 
hours for h<l"b 
3:00 a. m. and 
from 4 :C0 a. m* 
and between 4 :| 
holidays. In a, 
laratcry relief,] 
the \ alidity of 
ular, that rclai 
court below ag 
veniber 20,195' 
merit in their 
regulations v.-cl

[1 ]  W e ho  
tuo far. T he  
lees' m otions 
and for suinr.J 
tnte the only 
so lely  to  a lieg , 
regu lation  is 
in the rccorl 
eleven  TOgubl

•jv

■*C ‘.  s .**• » -3 ct  mu ,.. A C . l .  A I 'M! '.  us  : i !! ie i |. | .4  b.v C h .  1P7. S 1, A.V.Ci' i .

businesses, 
f iu iit appellc 
com plying an 
ch a llen ge, o 
crim inal p e n  
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neiit. T here
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T h e  R e l a t i o n s h i p  o f  A v a i l a b i l i t y  o f  A l c o h o l i c  

B e v e r a g e s  to  P e r  C a p i t a  C o n s u m p t io n  

a n d  A lc o h o l i s m  R a t e s

Reginald  G. Sm art1

SuMMAnr, A stu dy o{ the relationship betw een availability of beverage alcohol 
and per capita consum ption and alcoholism rates In the U.S.A. Indicates that jncoinc 
and urbanism are tnoro closely related to consumption a n d ’ alcoholism rates than 
Is availability.

N U M E R O U S S T U D IE S  have examined the effect of changes 
in the availability  of alcoholic beverages on consum ption  
(1, 2 ) .  Som e changes appear to have little effect on co n ­

sumption, e.g., selling alcohol by the drink (3 )  and  increasing the  
n u m b er  of outlets in areas w here they already exist ( 1 ) .  O n  the 
o ther  hand, large changes in numbers of outlets and  lowering 
the legal a lcohol-purchasing age do seeir  to increase consum ption. 
Union et al. ( 2 ) ,  in an important review of the  field, conc luded  
(p.  S3) tha t  " the  availability of a? 'ohol is an im portan t  factor in 
the  general level of consumption." how ever ,  studies exam ining  the 
total range of variables w hich may affect availability arc difficult 
to find. Hacon ( 4 )  s tudied nine communities in five sta tes  and 
concluded  that  variations in availability had  little effect on con­
sumption. T here  ap p ear  to be no studies which have exam ined 
genera l availability in a wide variety of jurisdictions for effects 
on consumption.

T h e  purpose of the present study was to examine the re la tion­
ship betw een  over-all availability of beverage alcohol and  per capita  
consumption and  alcoholism rates in the  50 U.S. stales and  the 
District of Colum bia. T he  availability of alcoholic beverages was 
assessed by giving each  state a score on  8 items concerning legal 
beverage  control. These scores had  been  developed  for a s tudy

• Addiction Rrjcnrclt 1'oundntlon, 33 Russell St., Toronto, Ont., Cnandn M5S 2S1.
Received tor publication: 28 April 1070. Revision: 2  December 1970.
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of alcohol control laws.2 Efforts w ere  m ade  to d ifferen tia te  the 
effects of availability  on consum ption from those re la ted  to income 
an d  u rb an - ru ra l  differences in the various states.

M e t h o d

The availability scores were developed to take account of all legal 
and control factors which might affect the availability of alcoholic bev­
erages. Initially a 22-ilcm list was developed; 8 items were then selected 
as more important than the others in influencing availability. The se­
lection was made using expert judgments and a "Delphi” panel approach. 
The final 8 items were ( I )  minimal legal age for purchase; (2 )  limi­
tations on availability for off-prcmise sales; (8) limitations on avail­
ability for on-premise sales; (4)  density of outlets for on-premise pur­
chase; (5) Sunday retail sales on premise; (fi) weekday closing hours 
for on-premise sale; (7 )  Sunday retail sales off-prcmise; and (8)  week­
day closing hours for off-prcmise sale.

On each item each state wns defined as falling in the high, medium 
or low category; values of 6, *1 and 2, respectively, were given to each 
category. Total scores could vary between 16 and 48, the latter indi­
cating the greatest availability. No effort wns made to weight any of 
the 8 factors more than the others.

The data on per capita consumption and nlcoholisir. were taken from 
lSfron ct nl. (5). Data on average income and percentage of urban 
population each stale were taken from the Statistical Abstrnct of 
the United ..ties (0).

R e s u l t s

Tabic  1 shows all of the da ta  by state , while  T ab le  2 illustrates 
the m ean values of these d a ta  w hen the total sam ple  of s lates is

I
T a i i i .i : l . —A txtlloh llllif Scores, V cr C a p i t a  C o n su m p tio n , Incom a, U rban ism  

m ill A lcoholism  H oles in th e  51 Ju risd iction s

Altoliol Vtr Ca/nla I’d  Cnfiiln % I’olmlnllon In
Availability Conuniifillon, renonal Intome Urban Areal, llala of A lea •

Jiirfuttellon J.-o re, 1971 1971' (Dull* n) 1973 1970 holhm, 1970k

Alaiva 44 5.88 5102 • 48.4 o p o

Wyoming ■ 12 2785 ^ 4545 (10.5 2500
Nevada •to r ' 0 .1 0 ^ X  5215 80.0 • 0770
A.I/.oim 58 ^ ------ ILQ/i----- -^  4500 70.0 5110
1 law iiii .10 2.48 41)05 85.1 1780
Louisiana 58 2.4(1 5528 (1(1.1 5080
Nebraska 58 2.50 4541 01.5 5087

Iciintlmicil on l.illnwlng

1 Miaiieim: it. m il I’mii.io I n i i j u '.s t . A study In tlm actual effects of nlcotiollo
Imvomjio roiiluil i;nvs. [Contract No. ADM 281-75-0002.] Wnsltin|(lon, DC; 1070,

AVAJLAMLITY OF ALCOHOLIC JliVEIlAGICS 89.3

T a d l e  1 —combined
A lcoho l I'cr Cnjiila rer Cafiila %  ro fo lia tio n  in

A va ilab ility C om m a fitioa , I ’erional Incom e U rban A real, lin te l o l A tca-
Ju riid ic llo n Score, 1974 1972' ( D ollari) 1977 1970 lio liim , 1970^

N ew  Jersey 58 2.91 5120 88.9 4930
N ew  Mexico 53 2.81 3050 09.8 . • 3100
llliodc Island 38 3.00 4399 87.1 0070
Cnlifoniia 33 3.24 5002 90.9 0010
Delaware 30 3.17 4983 72.2 4040
Michigan 30 \  4817 73.8 4400
N ew  Ilntnpshlrc 30 ( ' 5.42 J  4092 50.4 3000
N ew  York 30 V X  5319 85.0 5500
W est Virginia 30 1.75 3574 39.0 . 3130
Colorado 34 2.98 4449 . 78.5 < ' 4240
Illinois 34 2.9 J 5120 83.0 5140
Maryland 34 3.04 4897 70.0 4100
Massachusetts 34 2.93 4870 84.0 5850
Minnesota 34 2.50 4332 00.4 3400
South Dakota 34 2.10 3710 44.0 2040
W isconsin 34 n n'T 4207 05.9 5110
District of Columbia 32 C 0,54 - X 0383 100.0 5430
Indiana 32

..
rot) 4391 04.9 3940

Iowa 32 1.80 4318 57.2 2800
Maine 32 2.00 • 3571 50.8 4290

• Missouri 32 2,28 4200 70.1 5090
Montana 32 2.81 3897 53.4 3730
'1 cnncssco 32 1.74 3040 58.8 2920
Texas 32 2.41 4045 79.7 2830
Vermont 32 3.92 3805 32.2 4170
Connecticut 30 2.73 5342 77.4 4940
Kentucky 30 1.94 3001 52.3 3290
North Dnkotn 30 2.09 3718 44.3 3570
Oregon 3 0 - 2.07 4290 07.1 2010
Alahainn 28 1.05 3333 58.4 1830
Arkansas 28 1.52 3357 50.0 2890
Georgia 28 2.25 3840 ■ - 00.3 2550
Idaho 28 2.45 J035 54.1 1990
Ohio 28 2.71 4512 75.3 4340
Pennsylvania 28 2.32 4447 71.5 4300
Virginia 28 2.23 4258 03.1 2370
Floritln 20 3.23 4188 80.5 3590
Mississippi 20 1.88 3003 •14.5 2320
Utah 20 1.50 3745 80.4 2070
W ashington 20 2.71 4470 72.0 2 0 l0
Kansas 18 1.72 4503 00.1 2400
Oklahotnn 18 1,80 3802 08.0 2140
.South Carolina 10 2,44 3448 47.0 2700
North Carollitn 10 1.03 3721 45.0 2050

• U.S. R.illoni of nlnuhitr ntcnliui rnimttnril liy population agnt 15 anil over (5, T ab le  2 ) .  
b Ter 100,0(H) ailiiltt ngnl 20 )can unit over (5, Table  D ) .
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divided inlo t incc  subgroups  (Jiigli, m ed ium  a n d  low ) according 
lo alcohol availability  scores.

T o  de te rm ine  w h e th e r  there  w ere  significant in tc rg roup  d if­
ferences, m ean  scores on each  variab le  w ere  com pared  an d  t-ratios 
w ere  ca lcu la ted  (T a b le  2 ) .  T h e  low-availability  states h a d  a sig­
nificantly  low er average  alcoholism ra te  a n d  per cap ita  consum ption 
than the high- or m iddlc-availability  slates. Fu r the rm ore ,  a lthough 
the three groups d id  not d iffer  s ignificantly  in their  average  pe r­
cen tage  o f  u rban  population , the  h igh-availab ility  s tales d id  have 
a s ignificantly  h igher  p e r  cap ita  incom e th a n  the  low-availability 
stales.

Partial correla tion analyses w ere  m a d e  in w hich the correlation 
betw een  availability  scores of s tates was corre la ted  w ith  per  capita  
consum ption  an d  alcoholism rates, a lone and  w ith  the correlation 
w ith average income and  degree  of u rban ism  controlled or partia lcd  
out. Tests  for s ignificance of the part ia l  correlations w ere  m ade  
w ith  the t tests described  by  M cN cm ar ( 7 ) .

As show n in T ab le  3, the correla tion be tw een  per  capita  con­
sumption and  availability  is positive and  significant. How ever, the 
correlation he l 'veen  pe r  cap ita  consum ption  and  income is even 
greater, an d  that  w ith  urbanism  is also positive.

T h e  partial correlations show  tha t  m uch  of the  correlation b e ­
tween per capita  consum ption  and  availability  is accounted  for by  
income and  urbanism. W hen  incom e is controlled, the  correlation 
is nonsignificant; however, w ith  u rban ism  controlled availability 
and per capita  consum ption are still co rre la ted  ( r  — .302, p  <  ,01).

T a i i i . i :  2 . - A vera g e  A lcoh o l A va ila b ility  Scorn, P er C a p ita  C on su m p tio n  a n d  
In com e, P crcen lti/'e  o f P opulation  in U rban  A reas a n d  H ates o f  A lcoh o lism  

In S la tes w ith  I Huh, M ed iu m  a n d  Low A v a ila b ility

A vailab ility
A va ilab ility

Scare
Per Capita  

C nninrnplion
Per Capita  

Incom e

% a t P opulation  
In U rban  

A  tear
Hotel a t  

A lco lio llim

1. Ilii'll (N  =  10) .111.00 3.21 4553.35 71.40 4100.00
2. Medium (N  =  20) 32.30 2.110 4343.50 05.38 4004.50
3. I-ow (N  -  in ) 24.53 2.10 3804.03 02.40 2710.07

I ratios!
Croups 1 niul 2 8 .90 ' 1.14 0.01 1.14 0.24
Croups 1 unit 3 0.83* 3.42* 3.30* 1.80 3.20*
Croups 3 niul 2 - 0 . 0 4 ' - 2 .4 3 * - 2 .1 2 - 0 . 0 0 -4 .1 0 *

• J' <  .05.

AVA1L.ADIUTY OF ALCOIIOI.IC REVEItACES 895
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T aiile 3 .-C o rr e la lio n s  B e tw een  A va ila b ility  S cores, r c r  C a p ita  C o n su m p tio n , 
In com e, U rbanism  a n d  A lcoh o lism  R a le s

I 2 3 4
Availability C onsum ption Incom e Urbanism

Availability score ,41f .39 \ .25
Per capita consumption .cot .34*
Income . i  2 \

r„ J =  .21B, 1 =  1.78. r„ , =  .307, 1 =  2.70.f ri».«i =  1 =  1.71.

• 1 2 3 4
A vailability  Alcoholism Incom e U rbanism

Availability score . .42f .39 ) .25
Alcoholism rato .59 f .53 f
Income , *72 f

r„., =  .251, 1 =  1.80. r„ , =  .315, t =  2.57-t 
* /' <  .05. f i» <  .01.

r,,.,; =  .265, I = l.PS.

W hen the correlation is controlled for bo th  urbanism  and  income, 
availability and  consum ption  arc unrelated .

Similar results are ob ta ined  for alcoholism rates,, w hich are  also 
positively re la ted  to availability, b u t  m ore strongly to incom e and 
urbanism. W hen  the effects of income, and  income and  urbanism  
together, are  controlled, availability scores and alcoholism rales 
are  not significantly correlated.

D is c u s s io n

I t  appears that over-all availability of bcvcragc( alcohol, as ind i­
ca ted  by  control laws, has, a t  best, a spurious correlation w ith  both 
per capita  consum ption  a n d  alcoholism rales. T h e  positive correla­
tion d isappears w hen  the effects of average incom e and degree  of 
urbanism  arc partin lcd  out. This suggests tha t  slight changes in 
availability m ay have relatively little effect on e ither  consum ption 
or alcohol problem s, provided  ne ither  income nor urbanism  are 
chnnged.

C erta in  cnulionary  notes arc  in order. T he  availability scores arc  
constructed  to give each  elem ent (e.g., opening  hours, legal a g e )  
the sam e score a n d  this m ay not be ll; j  most realistic weighting. 
Unfortunately , price has not been included  as an  item  in the avail­
ability scores since all of the  e lem ents rela te  lo laws. Also, the 
range of per  capita  consum ption is no t very  grea t in the 51 juris­
dictions studied. Cross-national comparisons of a varie ty  of countries 
w ith  widely  differing availabilities an d  levels of per  capita  con-
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