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Official Buaineea
January

j & t a l e  ^ l e g i s l a t u r e

Sen tie
Office of ffie President Pouch V 

State Capitol 
Juneau, Alaoka 99811

Senator Richard E l ia son , Chairman 
Senate Labor & Commerce

waga from Leonard and Hen r ie t t a 
I t  i s being forwarded f o r  you 

comm t t e e .

The a t tached ma te r ia l concern ing 
Nugen was re c e n t l y rece ived in my 
in fo rm a t io n and f o r  the perusal o f

Senator Jay K e r t t u l a  
Senate Pres iden t



N O S E E r e . '  R f f K C K
Alaska Alcohc!ism Rehabilitation 

Services, Inc.

Jalmar M. Kerttula 
State Senator 

Pouch V
Juneau, Alaska 99S11 

D e a r  Senator Kerttula:

W e  a r e  e n l i s t i n g  y o u r  a s s i s t a n c e  in a m e n d i n g  she *a w  ar.ri/or rirafting 

l e g i s l a t i o n  c o n c e r n i n g  th e  p a y m e n t  of m i n i m u m  w a g e  to c l i e n t s  in long-

teri.i a l c o h o l  t r e a t m e n t  h e r e  at t h e  ranch.

E n c l o s e d  a r e  c o p i e s  of o u r  c o n c e r n s  r e g a r d i n g  m e  ttinimum wage. W e  are 

a l s o  e n c l o s i n g  c o p i e s  o f  m a t e r i a l s  : e i t a m i n g  ~c o a r  law suit, in the

m a t t e r  o f  c l i e n t  c o n f i d e n t i a l i t y .  We iiore you wil l have t i m e  to r e v i e w

t h i s  m a t e r i a l .

p'nilip V o l l a n d ,  o u r  a t t o r n e y ,  is really :t to cat-. _n the- wage4 law.and 

is w i l l i n g  to a n s w e r  a n y  q u e s t i o n s  you m i g h t  nave o i  m s i s t  in a n y . w a y  

he can in this m a t te r .  Hi s t e l e p h o n e  n u m b e r  is

W e  a r e  e n l i s t i n g  th e  a s s i s t a n c e  e f  a n u m b e r  of l e g i s l a t o r s  a n d  wil l  be 

c o n t a c t i n g  t h e m  as wel l  an d  m a k i n g  thin informal.j.an a v a i l a b l e  to them.

It really makes no sense for the Abate Alasr.t to .novice rhe fi 'ding 

for tiiis program here at the Sar.cn, and tn-.n vu no pay the minimum wage 

to the clients to grow potatoes, paint, work in greenhouse, help in 
the kitchen, do chores, etc. It takes aw.-.y from '.he program and ties our 

Sands for treatment. We will just he w a r e h o u s i n g  people e.g.. in. We want 
to get our clients well mentally and physically. We cannot •ay them, 
so they will j us L sit. We arc- defeat:::'.: Ou: : ve v.nth r. oil i n-mcnt .
those folks'we work With do not noec tun ■ /, v in . nc o: ti:c-:r worst 

enemies. Perhaps it w o u l d  make to ay •: e.n .-Hie an hour, bat: 51.85

an h o u r - - n o  way!

We nee d  your help.

A n  - e r e l y ,

Hl.iw'i k 

Enel os : r e’s

J 5cx 15-«b • .. na . ■.: d.' uV 37c -53-’.



l a w  o r n c c s  o r

R E E S E .  R I C E  A  'no  V O L L ^ N D
A  P H O T C  s r . ' O N  A L  C O R P O R A T I O N

J O H N  P C C S C  

W I L S O N  A .  R I C C  
P H I L I P  R .  V O L C A N O  

V I R G I N I A  B O N N l C  L C M B O

2 1 1  M  5 T R C C T  

A N C H O R A G C .  A L A S K A  9 9 5 0 1  

( 9 0 7 )  2 7  6 * 5 2 3 1

D e c e m b e r  16, 1 9 8 2

R i c k  R o b e r t s o n
A s s i s t a n t  A t t o r n e y  G e n e r a l
P o u c h  K- t - . •
J u n e a u ,  A l a s k a  9 9 8 1 1  .

Re: • Mat-Su'.'Counci 1, e t  a l :  v. K o r h o n e n / e t  a l .

D e a r  Ri ck :

E n c l o s e d  p l e a s e  f i n d  a c o u r t e s y  c o p y  o f  t h e  C o m p l a i n t  
in t h e  a b o v e - r e f e r e n c e d  m a t t e r .  T h e  C o m p l a i n t  s h o u l d  b e  f i l e d  in 
c o u r t  l a t e  t h i s  a f t e r n o o n  o r  e a r l y  t o m o r r o w  m o r n i n g .  S e r v i c e  w i l l  
be  a c c o m p l i s h e d  b y  c e r t i f i e d  m a i l  on  -the n a m e d  d e f e n d a n t s  a n d  the  
A t t o r n e y  G e n e r a l .

As  I m e n t i o n e d  o n  the  p h o n e ,  m y  c l i e n t s  a r e  c o n c e r n e d  
a b o u t  p o s s i b l e  t e r m i n a t i o n  o f  t h e i r  f u n d i n g  b e c a u s e  o f  r e p r e­
s e n t a t i o n s  m a d e  b y  S O A D A  t h a t  a n y  p r o g r a m  w h i c h  r e f u s e d  to  c o m p l y  
w i t h  t h e  M I S  w o u l d  f a c e  a c t i o n  to t e r m i n a t e  t h e i r  F Y  '83 g r a n t  
a w a r d s .  T h e  M a t - S u  C o u n c i l  w a s  i n f o r m e d  b y ’S O A D A  t h a t  t h e i r  t h i r d  
q u a r t e r  a d v a n c e  ( f o r  --the-period " b e g i n n i n g " ' J a n u a r y“T'7' 1983)' w o u l d  
n o t  b e  a p p r o v e d  if t h e y  c o n t i n u e d  to r e f u s e  to c o m p l y  w i t h  th e 
MI S . T h e  V a l d e z  C o u n s e l i n g  C e n t e r  h a s  y e t  to r e c e i v e  it s  s e c o n d  
q u a r t e r  a d v a n c e ,  p r e s u m a b l y  b e c a u s e  o f  the  C e n t e r ' s  v o c i f e r o u s  
o p p o s i t i o n  to t h e  M I S .  I a m  p r e p a r e d  to s e e k  i n j u n c t i v e  r e l i e f  if 
S O A D A  c o n t i n u e s  to r e f u s e  t o e x t e n d  f u n d i n g  to  t h e s e  p r o g r a m s  n o w  
t h a t  l i t i g a t i o n  h a s  b e ~ n  f i l e d .

I a m  a s k i n g  y o u r  o f f i c e  to c o n s i d e r  e n t e r i n g  in t o a 
s t i p u l a t i o n  o n  b e h a l f  of  t h e  d e f e n d a n t s  w h i c h  w o u l d  p r o v i d e  t h a t  
the  D e p a r t m e n t  a n d  S O A D A  t a k e  n o  a c t i o  \ to c o m p e l  t h e  p l a i n t i f f  
p r o g r a m s  to c o m p l y  w i t h  the i n f o r m a t i o n  r e p o r t i n g  r e q u i r e m e n t s  of  
t h e  MI S , n o r  a n y  a c t i o n  to s u s p e n d  or t e r m i n a t e  t h e i r  f u n d i n g  as 
a r e s u l t  of n o n c o m p ?  .nee w i t h  t h e  M I S  d u r i n g  t h e  p e n d e n c y  of 
l i t i g a t i o n .  T h i s  ,wou! i n c l u d e  a p r o v i s i o n  that- s e c o n d  q u a r t e r  
f u n d s  f o r  th e V a l f ' z  C e n t e r  be i m m e d i a t e l y  e x t e n d e d .



P a g e  -2-
R i c k  R o b e r t s o n
D e c e m b e r  16, 1 9 8 2

N e e d l e s s  to say, l i t t l e  is a c c o m p l i s h e d  by S O A D A  t a k i n g  
a n y  p u n i t i v e  a c t i o n  a g a i n s t  p r o g r a m s  in an  a t t e m p t  to f o r c e  
c o m p l i a n c e  w i t h  t h e  M I S .  O n  b a l a n c e ,  S O A D A  a n d  t h e  D e p a r t m e n t  
l o s e  l i t t l e  by f o r e g o i n g  c o l l e c t i o n  o f  d a t a  u n d e r  t h e  M I S  u n t i l  
the  c o u r t  r e s o l v e s  t h e  i s s u e s  p r e s e n t e d  b y  th e case. T h e  
p l a i n t i f f  p r o g r a m s ,  o n  t h e  o t h e r  h a n d ,  w i l l  b e  f o r c e d  to c l o s e  
t h e i r  d o o r s  o r  p r o d u c e  i n f o r m a t i o n  a b o u t  t h e i r  c l i e n t s  t h e y  
b e l i e v e  to be c o n s t i t u t i o n a l l y  p r o t e c t e d .’ T h e  l o s e r s  in e i t h e r  
c a s e  a r e  the- c l i e n t s  * s e r v e d  b y  the p l a i n t i f f  p r o g r a m s .  U n d e r  the^ 
c i r c u m s t a n c e s , ' . !  b e l i e v e  the c o u r t  w o u l d  g r a n t  i n j u n c t i v e  relief; 
w i t h o u t  h e s i t a t i o n .

W h i l e  w e  m a y  d i f f e r  a b o u t  t h e  u l t i m a t e  i s s u e s ,  l i t i g a­
t i o n  o v e r  i n j u n c t i v e  r e l i e f  w o u l d  be  u n n e c e s s a r i l y  t i m e  c o n s u m i n g  
a n d  e x p e n s i v e .  M y  c l i e n t s  i n t e n d  to d e a l  w i t h  th?ls c a s e  in  a 
s t r a i g h t f o r w a r d  a n d  e x p e d i t i o u s  m a n n e r  so a s  to p r o m o t e  an 
o r d e r l y  a n d  s p e e d y  j u d i c i a l  r e s o l u t i o n  o f  t h e  i s s u e s .  I w o u l d  
h o p e  t h a t  t h e  D e p a r t m e n t  an d  S O A D A  s h a r e  t h i s  p e r s p e c t i v e .

A s  I s a i d ,  I a m  p r e p a r e d  f o r  a n d  w i l l  s e e k  i m m e d i a t e  
i n i’ —  c t i v e  r e l i e f  for m y  c l i e n t s  if t h e  D e p a r t m e n t  a n d  S O A D A  
i n ^ . , d  to f o r c e  d i s c l o s u r e  u n d e r  M I S  o r  take a c t i o n  to t e r m i n a t e  
m y  c l i e n t s '  f u n d i n g .  I w i l l  c a l l  y o u  e a r l y  n e x t  w e e k  to d i s c u s s  
the  m a t t e r  in m o r e  d e t a i l .  In  the m e a n t i m e ,  I a s k  t h a t  y o u r  
o f f i c e  discuss. m y _ r e q u e s t  w i t h . t h e .  D e p a r t m e n t ,  a n d  S O A D A  so t h a t  I 
w i l l  k n o w  w h e t h e r  to s e e k  i n j u n c t i v e  r e l i e f  n e x t  w e e k .

S i n c e r e l y  y o u r s ,

1 0 E 8 V O L L A N D ,  P.O.

j o - G 2 ^ S l

. V o l l a n d

c c : A n d y  B r e n n a n
L e o n a r d  8 H e n r i e t t a  N u g e n  
D a v i d  H o x w o r t h

E n c .
P R V / k k r



L A W  O F F I C E S  o r
REESE, RICE A N D  V O U  A N D

A P R O r c S S i O N A L  C O R P O R A T I O N
j o h n  r e  e s c
W I L S O N  A  . R i c e

P h i l i p  R . v o l I a n d  
V i r g i n i a  b q n n i C L C m q o

2  l i  h  S T P C C T
anChORagc, a u SrA 99501 

| 3 0 J |  2 7 6 * 5 2  31

D e c e m b e r  16, 19 82

A n d y  B r e n n a n
M a t - S u  C o u n c i l  o n  A l c o h o l i s m  
P., 0. B o x  2 2 7 0  
W a s i l l a ,  A l a s k a  9 9 6 8 7

L e o n a r d  8 H e n r i e t t a  N u g e n  
N u g e n 1s R a n c h  
B o x  1545
W a s i l l a ,  A l a s k a  9 9 6 8 7

D a v i d  H o x s w o r t h  
D i r e c t o r ,  V a l d e z  C o u n s e l i n g  C e n t e r  
P. 0. B o x  1 0 5 0  
V a l d e z ,  A l a s k a  9 9 6 8 6

R e : M a t - S u  C o u n c i l ,  e t  al. v. K o r h o n c n , e t a l .

D e a r  F r i e n d s :

E n c l o s e d  p l e a s e  f i n d  a c o p y  of  the C o m p l a i n t  for 
d e c l a r a t o r y  a n d  i n j u n c t i v e  r e l i e f  wh ich, wi l l  be f i l e d  t o m o r r o w  
m o r n i n g  in the  S u p e r i o r  C o u r t  in P a l m e r .  A f t e r  I c o n s u l t  w i t h  the 
A s s i s t a n t  A t t o r n e y  G e n e r a l  a s s i g n e d  to th e case, I will let you 
k n o w  if a n  a p p l i c a t i o n  f o r  i n j u n c t i v e  r e l i e f  w i l l  be n e c e s s a r y  to 
k e e p  y o u r  f u n d i n g  se c u r e .

P l e a s e  c a l l  me if you h a v e  a n y  q u e s t i o n s .

S i n c e r e l y  yo u rs ,

Phjgifo R. V o l l a n d

Enc .
F R V / k k r

r 9 - 1952 1
i. - J  t—
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9 2  0  w C S T  S I X T H  a v C m j C 

a n C m O P A G C .  A L A S K A  9  9  S O I  

( 9 0 ? )  2 7 G - S 2 3 I

l a w  O f f i c e s  o r

M E M O R A N D U M

TO: G o v e r n o r ' s  R e v i e w  B o a r d  on A l c o h o l i s m

F R O M :  P h i l i p  R. Vo;.land, A t t o r n e y  f o r
A l a s k a  A l c o h o l i s m  . R e h a b i l i t a t i o n  S e r v i c e s ,  Inc.

D A T E :  M a y  25, 1 9 8 2

R E : P a y m e n t  o f  W a g e s  to C l i e n t s
E n g a g e d  in  W o r k  T h e r a p y  at N u g e n ' s  R a n c h

In the p r o g r a m ' s  FY '63 g r a n t  a p p l i c a t i o n ,  a n d  S O A D A ' s
r e v i e w  o f  the f u n d i n g  r e q u e s t ,  r e f e r e n c e  h a s  b e e n  m a d e  to the
a l l o c a t i o n  of  f u n d s  f o r  c l i e n t s  e n g a g e d  in w o r k  t h e r a p y  at 
N u g e n ' s  R a n c h .  T h i s  m e m o r a n d u m  h a s  b e e n  p r e p a r e d  in o r d e r  to 
a s s i s t  y o u  in e v a l u a t i n g  the p r o j e c t e d  c o s t s  o f  w o r k  t h e r a p y  at 
th e f a c i l i t y .

As y o u  a r e  a w a r e ,  an e s s e n t i a l  c o m p o n e n t  o f th e  t r e a t m e n t  
p h i l o s o p h y  at N u g e n ' s  R a n c h  is to h a v e  c l i e n t s  t h e r e  e n g a g e  in a 
f o r m  o f  " w o r k  t h e r a p y . "  T h e  w o r k  t h e r a p y  is d e s i g n e d  to p r o v i d e  
c l i e n t s  w i t h  b a s i c  l e a r n i n g ,  life, and e m p l o y m e n t  s k i l l s ;  to 
e n h a n c e  t h e  c l i e n t s '  s e n s e  o f  b e l o n g i n g  a t  the f a c i l i t y ;  a n d  to 
p r e v e n t  t h e  " w a r e h o u s i n g "  of  c l i e n t s  o v e r  a l on g p e r i o d  of time. 
W o r k  t h e r a p y  p r o j e c t s  f o r  e a c h  c l i e n t  w i l l  be t a i l o r e d  to the 
c l i e n t ' s  i n d i v i d u a l  t r e a t m e n t  pl an.  O r i g i n a l l y ,  the w o r k  t h e r a p y  
p r o j e c t  w a s  d e s i g n e d  to i n v o l v e  c l i e n t s  in the f i n a l  r e n o v a t i o n  
o f  th e f a c i l i t y  ( p a i n t i n g ,  l a y i n g  c a r p e t ,  e t c . ) ,  as well as to
i n v o l v e  t h e m  in  g a r d e n i n g  a c t i v i t i e s ,  the r a i s i n g  o f l i v e s t o c k ,
e t c  .

T h e  w o r k  t h e r a p y  p l a n  t h a t  w a s p r o p o s e d  fo r the R a n c h
r a i s e d  a l e g a l  q u e s t i o n  o f  w h e t h e r  or  n o t 1 client's s h o u l d  -be p a i d  
f o r  t h e i r  w o r k .  A f t e r  a r e v i e w  o f t h i s  q u e s t i o n  b y  my  o f f i c e ,  and  
t h e o f f i c e  of. t h e  A t t o r n e y  G e n e r a l ,  it w a s , c o n c l u d e d  t h a t  the 
A l a s k a  W a g e  a n d  H o u r  A c t  (AS 2 3 . 1 0 . 0 5 0 - 1 5 0 )  a n d  th e  the F a i r
L a b o r  St a nda . is Ac t , (29 U S C  201 a t  s e q . ), r e q u i r e d  t h a t  c l i e n t s  
be p a i d  t h e  s t a t u t o r y  m i n i m u m  w a g e  ( S3 . 8 5 )  per  h o u r )  for c e r t a i n  
w o r k  (e.g. , r e n o v a t i o n s ), b u t  no t  fo r  o t h e r  w o r k  ( s u c h  as g e n e r a l  
h o u s e k e e p i n g ) .  A l t h o u g h  I d i s a g r e e d  w i t h  t h e  A s s i s t a n t  A t t o r n e y  
G e n e r a l ' s  . c o n c l u s i o n  a b o u t  p a y i n g  c l i e n t s  for " f a r m i n g "  a c t i v i­
tie s ,  it w a s  c l e a r  t h a t  t h e •p r o g r a m  w o u l d  h a v e  to b u d g e t  m o n i e s  
f o r  the p a y m e n t  o f  c l i e n t s  e n g a g e d  in w o r k  t h e r a p y ,  p a r t i c u l a r l y  
if the w o r k  r e s u l t e d  in a n y  c o n s e q u e n t i a l  e c o n o m i c  b e n e f i t  to the

J O H N  P C  C S C  

W I L S O N  A . P l C C  

P H I L I P  R .  V O L L A N D  

V I R G I N I A  B O N N I C  L C M 0 O
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G o v e r n o r ' s  R e v i e w  B o a r d  on A l c o h o l i s m  
M a y  25, 1902

p r o g r a m . [ w i t h o u t  d i s c u s s i n g  the l e g a l  a s p e c t s  of  th is  p a r t i c u l a r  
p r o b l e m  in d e t a i l ,  I will  s i m p l y  n o t e  t h a t  the i ss ue  p r e s e n t s  
s o m e  f a r - r e a c h i n g  i m p l i c a t i o n s  for r e s i d e n t i a l  d r u g  and a l c o h o l­
is m  t r e a t m e n t  p r o g r a m s  w h i c h  i n v o l v e  c l i e n t s  in w o r k  th e r ap y.  I 
h a v e  at m y  d i s p o s a l  and w i l l  p r o v i d e  to a n y  i n t e r e s t e d  R e v i e w  
B o a r d  m e m b e r s  c o p i e s  o f  the l e ga l o p i n i o n s  p r e p a r e d  on  the is sue  
by m y s e l f  a n d  b y  L i n d a  S c o c s i a , A s s i s t a n t  A t t o r n e y  G e n e r a l .

The u n c e r t a i n t y  s u r r o u n d i n g  t h i s  i s s u e  p r e s e n t e d  a u n i q u e  
p l a n n i n g  p r o b l e m  f o r  the p r o g r a m  this  y e a r .  B e c a u s e  o f  the 
o r i g i n a l  p l a n  to e n g a g e  c l i e n t s  in a v a r i e t y  of w o r k  t h e r a p y ,  
i n c l u d i n g  r e n o v a t i o n  o f  t h e  f a c i l i t y ,  an d  b e c a u s e  the le ga l 
q u e s t i o n s  a b o u t  p a y m e n t  w e r e  y e t  u n r e s o  v e d , t h e  p r o g r a m  s u b m i t­
te d  a g r a n t  r e q u e s t  s u f f i c i e n t  to covei the p a y m e n t  o f  w a g e s  for 
al l  a n t i c i p a t e d  w o r k  t h e r a p y .  At t h e  s a m e  time, the p r o g r a m  
p u r s u e d  t h e  a l t e r n a t i v e  of  c o m p l e t e  r e n o v a t i o n  o f  the  f a c i l i t y  by 
a g e n e r a l  con tra ct ' ""  a n d  the  e l i m i n a t i o n  o f  r e n o v a t i o n  w o r k  f r o m  
t h e  c l i e n t  w o r k  t h e r a p y  p l a n .  Both, a l t e r n a t i v e s  h a d to be p u r s u e d  
w h i l e  a w a i t i n g  a r e s p o n s e  f r o m  the A t t o r n e y  G e n e r a l ' s  o f f i c e .  As 
a c o n s e q u e n c e ,  the FY  '83 g r a n t  r e q u e s t  i n c l u d e s  a p p r o x i m a t e l y  
$ 2 3 5 , 0 0 0  f o r  c l i e n t  w a g e s  e v e n  t h o u g h  the r e n o v a t i o n  c o n t r a c t  for 
the f a c i l i t y  c a l l s  f o r  the c o m p l e t i o n  of all f i n i s h  w o r k  in the 
m a i n  b u i l d i n g .  N o n e t h e l e s s ,  a s u f f i c i e n t  a m o u n t  .of g r a n t  f un ds  
n e e d  to be a l l o c a t e d  to the p r o g r a m  to c o v e r  t h o s e  w o r k  t h e r a p y  
a c t i v i t i e s  w h i c h  d o r e q u i r e  the  p a y m e n t  o f  w a g e s .

The  p r o g r a m  h o p e s  to r e d e s i g n  its  w o r k  t h e r a p y  p r o g r a m  so 
as to i n v o l v e  c l i e n t s  in a c t i v i t i e s  w h i c h  c a n  p r o v i d e  the 
b c i e f i t s  o f  p e r s o n a l  la bo r ,  b u t  w h i c h  w i l l  n o t  r e q u i r e  the 
p a y m e n t  o f  t h e  s t a t u t o r y  m i n i m u m  w a g e .  F o r  i n s t a n c e ,  it is 
a n t i c i p a t e d  t h a t  c l i e n t s  c o u l d  r a i s e  c r o p s  a n d  b e d d i n g  p l a n t s  in 
a g r e e n h o u s e  f o r  s a l e  to t h e  c o m m u n i t y ,  n o t  b e p a i d  an h o u r l y  
w a g e  fo r t h i s  w ork , b u t  y e t  r e t a i n  t h e  p r o c e e d s  f r o m  s a l e  in a 
s p e c i a l  f u n d  r e s e r v e d  e x c l u s i v e l y  f o r  the b e n e f i t  of c l i e n t s .  The 
p r o g r a m  a l s o  i n t e n d s  tc p u r s u e  l e g i s l a t i v e  a m e n d m e n t s  to the 
A l a s k a  W a g e  a n d  H o u r  A c t  n e x t  y e a r  in o r d e r  to p r o v i d e  a 
c l a r i f i c a t i o n  o f  the c u r r e n t  s t a t e  o f  the law a n d  e n a b l e  d r u g  an d 
a l c o h o l  p r o g r a m s  to f u l l y  f u n d  w o r k  t h e r a p y  p r o j e c t s .

N o n e  o f . th is  is to s u g g e s t  t h a t  t h e  p r o g r a m  is o p p o s e d  to 
p a y i n g  c l i e n t s  a w a g e  f o r  t h e  w o r k  th ey  p e r f o r m  d u r i n g  w o r k  
t h e r a p y .  R a t h e r ,  t h e  p a y m e n t  of w a g e s  to c l i e n t s  h a s  its o w n  
i n h e r e n t  t h e r a p e u t i c  v a l u e  -- it a s s i s t s  in the e n h a n c e m e n t  of 
p e r s o n a l  pricje an d  d i g n i t y  a n d  p e r m i t s  c l i e n t s  to m a n a g e  t h e i r  
o w n  f i n a n c e s .  B u t  th e  p a y m e n t  of a s t a t u t o r y  m i n i m u m ‘w a g e  f o r  all 
w o r k  t h e r a p y  p r e s e n t s  a s i g n i f i c a n t  e c o n o m i c  c o s t  V the p r o g r a m  
t h a t  t h r e a t e n s  the d e v e l o p m e n t  of s u c c e s s f u l  w o r k  t h e r a p y  p r o­
j e c t s  u n l e s s  a d e q u a t e  f u n d s  a r e  p r o v i d e d .  H o p e f u l l y ,  ic p r o b l e m  
c a n  be r e s o l v e d  d u r i n g  the c o m i n g * y e a r .
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Y o u r  e v a l u a t i o n  o f  the p r o g r a m ' s  r e q u e s t  for g r a n t  f u n d s  
to c o v e r  b l i e n t  w a g e s  s h o u l d  be m a d e  in r e c o g n i t i o n  of  the f a c t  
t h a t  t h i s  i s s u e  is yet u n r e s o l v e d ,  a n d  t h a t  th e w o r k  t h e r a p y  
p r o g r a m  e m p l o y e d  a t  N u g e n ' s  R a n c h  m a y  n o t  i n c u r  the e x p e n s e s  
o r i g i n a l l y  e s t i m a t e d  by t h e  g r a n t  r e q u e s t .
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H o n o r a b l e  D o n a l d  E. C l o c k s i n  
H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J U n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  Don:

L a s t  s u m m e r  y o u  e x p r e s s e d  s o m e  i n t e r e s t  i n  m y  w o r k  w i t h  a n  
a l c o h o l i s m  t r e a t m e n t  f a c i l i t y  in A n c h o r a g e  ( T h e  S t u d i o  C l u b ) ,  
and p r o b l e m s  t h a t  m y  c l i e n t s  w e r e  e n c o u n t e r i n g  w i t h  t h e  S t a t e  
O f f i c e  o f  A l c o h o l i s m  a n d  D r u g  A b u s e  ( S O A D A ) .  S i n c e  t h a t  ti me , 
m y  c l i e n t s  h a v e  a s k e d  m e  t o  c o n t a c t  y o u  to r e q u e s t  y o u r  s u p p o r t  
a n d  a s s i s t a n c e  o n  a n u m b e r  o f  m a t t e r s .  W i t h  t h i s  r a t h e r  l e n g t h y  
l e t t e r ,  I h o p e  t o  g i v e  y o u  a c o m p l e t e  h i s t o r y  o f  w h a t  h a p p e n e d  
to  T h e  S t u d i o  C l u K 6 i d  h o w  t h a t  p r o b l e m  a f f e c t e d  t h e e s t a b l i s h­
m e n t  o f  a l o n g - t e r m  c a r e  p r o j e c t  c a l l e d  N u g e n ' s  R a n c h .  I a l s o  
w a n t  to r e q u e s t  y o u r  a s s i s t a n c e  w i t h  t w o  i s s u e s  w h i c h  m a y  b e s t  
b e  r e s o l v e d  t h r o u g h  t h e  l e g i s l a t i v e  p r o c e s s .

S p e c i f i c a l l y ,  t h e  p r o g r a m  r e q u e s t s  y o u r  s u p p o r t  in t h e s e  
a r e a s :

(1) C o n t i n u e d  s u p p o r t  f o r  t h e  f u n d i n g  o f  a l c o h o l i s m  
p r o g r a m s  t h r o u g h  t h e  S t a t e  O f f i c e  o f  A l c o h o l i s m  a n d - D r u g  A b u s e ;

(2) Y o u r  s u p p o r t  f o r  p o s s i b l e  l e g i s l a t i v e  r e m e d i e s  w h i c h  
w o u l d  g u a r a n t e e  f a i r  p r o c e d u r e s  f o r  t h e  r e v i e w  of  s t a t e - f u n d e d  

p r o g r a m s ;  an d

(3) Y o u r  s u p p o r t  f o r  l e g i s l a t i v e  a m  n d m e n t s  t o t h e  A l a s k a  
W a g e  a n d  H o u r  A c t  a n d  t h e  U n i f o r m  A l c o h o l i s m  a n d  I n t o x i c a t i o n  
T r e a t m e n t  A c t  w h i c h  w o u l d  e n a b l e  d r u g  a n d  a l c o h o l i s m  p r o g r a m s  
to p a y  c l i e n t s  l e s s  t h a n  a m i n i m u m  w a g e  w h i L e  e n g a g e d  in " w o r k  

t h e r a p y . "

I k n o w  t h a t  y o u  h a v e  a d e e p  i n t e r e s t  in a l c o h o l i s m  
p r o g r a m s  a n d  t h e  o p e r a t i o n  o f  t h e  S t a t e  O f f i c e  o f  A l c o h o l i s m  
a n d  D r u g  A b u s e .  F o r  m e  t o  a d e q u a t e l y  e x p l a i n  my. c l i e n t ' s  
c o n c e r n s ,  I n e e d  to  g o  i n t o  s o m e  d e t a i l  a b o u t  the o p e r a t i o n  o f  
its p r o g r a m s  a n d  t h e  p r o b l e m s  it h a s  e n c o u n t e r e d  o v e r  t h e l a s t  

y e ar .



I

T h e  H i s t o r y  o f  the  P r o g r a m .

I h a v e  b e e n  r e p r e s e n t i n g  A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  
S e r v i c e s ,  Inc. ( f o r m e r l y  A l a s k a  S o c i a l  a n d  H e a l t h  S e r v i c e s )  
s i n c e  e a r l y  J u ne , 19 81. A t  t h a t  time, t h e  p r r g r a m  wa s  o p e r a t i n g  
a i.l.ort-i\erm a l c o h o l i s m  t r e a t m e n t  f a c i l i t y  in A n c h o r a g e  k n o w n  
a s  T h e  S t u d i o  C l u b  a n d  w a s  i n  t h e  p r o c e s s  o f  o b t a i n i n g  s t a t e  
f u n d i n g  f o r  t h e  o p e r a t i o n  o f  a l o n g - t e r m  c a r e  f a c i l i t y  in t h e  
M a t - S u  V al le y,  k n o w n  as  N u g e n ' s  R a n c h .  L e o n a r d  a n d  H e n r i e t t a  
N u g e n ,  w h o  h a d  o p e r a t e d  T h e  S t u d i o  C l u b  f o r  s o m e  e i g h t  yec rs, 
w e r e  h i r e d  b y  t h e  p r o g r a m  to  o p e r a t e  t h e  l o n g - t e r m  c a r e  
f a c i l i t y  in W a s i l l a .

T h e  t w o  f a c i l i t i e s  a r e  q u i t e  d i f f e r e n t .  T h e  S t u d i o  C l u b  
Wc»3 o p e r a t e d  a s  a s h o r t - t e r m  c a r e  f a c i l i t y ,  t h a t  is, a 
t r e a t m e n t  p r o g r a m  a k i n  t o  a h a l f - w a y  h o u s e  f o r  a l c o h o l i c s .  
C l i e n t s  r e s i d e d  a t  T h e  S t u d i o  C l u b  f o r  a p e r i o d  of t i m e  t h a t  
n o r m a l l y  d i d  n o t  e x c e e d  45  d ay s.  C l i e n t s  w e r e  g e n e r a l l y  
r e f e r r e d  f r o m  t h e  c o u r t  s y s t e m  o r  f r o m  o t h e r  p r o y r a m s  a n d  
p a r t i c i p a t e d  in d a i l y  A A  m e e t i n g s  a n d  c o u n s e l i n g  s e s s i o n s .  T h e  
S t u d i o  C l u b  w a s  n o t  d e s i g n e d  t o  t r e a t  t h e  c h r o n i c  a l c o h o l i c .

R e c o g n i z i n g  t h e  t r e a t m e n t  l i m i t a t i o n s  o f  T h e  S t u d i o  C l u b ,  
t h e  p r o g r a m  h a d  a l s o  d e v e l o p e d  a p l a n  t o  o p e n  u p  a l o n g - t e r m  
c a r e  f a c i l i t y  ( c a l l e d  N u g e n ' s  R a n c h )  t o  t r e a t  t h e  c h r o n i c  
i n e b r i a t e .  T h e  G o v e r n o r ' s  R e v i e w  B o a r d  o n  A l c o h o l i s m  h a d  
a p p r o v e d  f u n d i n g  f o r  N u g e n ' s  R a n c h ,  a n d  s t a t e  m o n i e s  w e r e  
e x t e n d e d  t o  t h e  p r o g r a m  in F Y  '81 f o r  t n e  p u r c h a s e  o f  a 
b u i l d i n g  i n  t h e  M a t - S u  V a l l e y  w h i c h  w a s  t o b e  u s e d  as t h e  
f a c i l i t y .  T h e  d e s i g n  o f  N u g e n ' s  R a n c h  e n v i s i o n e d  a c o n s i d e r a b l y  
l o n g e r  t r e a t m e n t  p e r i o d  ( b e t w e e n  s i x  m o n t h s  a n d  t w o  y e a r s )  
w h i c h  i n v o l v e d  n o t  o n l y  t r a d i t i o n a l  f o r m s  o f  a l c o h o l i s m  c o u n ­
s e l i n g ,  b u t  a l s o  a w o r k  t h e r a p y  p l a n .  T h i s  w o r k  t h e r a p y  c a l l e d  
f o r  c l i e n t  i n v o l v e m e n t  i n g a r d e n i n g ,  t h e  r a i s i n g  o f  l i v e s t o c k ,  
g r e e n h o u s e  w o r k ,  a n d  m i n o r  r e n o v a t i o n  a t  t h e  f a c i l i t y .  T h e  
p r o g r a m  f e l t  q u i t e  s t r o n g l y  t h a t  " w a r e h o u s i n g "  c l i e n t s  f o r  a 
l o n g - t e r m  p e r i o d  w o u l d  b e  of  l i t t l e  b e n e f i t  w h a t s o e v e r .  If t h e  
c h r o n i c  a l c o h o l i c  w a s  t o  g a i n  t h e  s k i l l s  n e c e s s a r y  t o  r e i n t e­
g r a t e  b a c k  i n t o  h i s  l o c a l  c o m m u n i t y ,  s o m e  p h y s i c a l  a c t i v i t y  
w o u l d  b e n e e d e d  t o  r e g a i n  h i s  h e a l t h ,  a n d  t o  g i v e  h i m  s o m e  
e m p l o y m e n t  s k i l l s .  A s  m e n t i o n e d ,  t h i s  p l a n  had' m e t  w i t h  f u l l  
a p p r o v a l  b y  t h e  s t a t e  a n d  t h e  n e c e s s a r y  r e v i e w  a g e n c i e s ,  a n d  FY  
'81 f u n d s  w e r e  e x t e n d e d  f o r  t h e  o p e r a t i o n  o f  N u g e n ' s  R a n c h .

B u t  in e a r l y  J u n e ,  1981, trie p r o g r a m  b e g a n  e n c o u n t e r i n g  
p r o b l e m s  w i t h  t h e  o p e r a t i o n  o f  Trie S t u d i o  C l u b .  An  a n o n y m o u s  
l e t t e r  o f  c o m p l a i n t  w a s  w r i t t e n  to t h e  M u n i c i p a l i t y  o f  A n c h o r ­
age,  D e p a r t m e n t  o f  H e a l t h  a n d  E n v i r o n m e n t  ‘ P r o t e c t i o n
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( B e h a v i o r a l  i H e a l t h ) ,  t h e  S t a t e  D e p a r t m e n t  o f  H e a l t h  8 S o c i a l  
S e r v i c e s  ( t h e  D e p a r t m e n t ) ,  t h e  A n c h o r a g e  o f f i c e  of  SO ADA , a nd  
v a r i o u s  s t a t e  l e g i s l a t o r s .  S i m u l t a n e o u s l y ,  t he  M u n i c i p a l  o f f i c e  
of t h e  O m b u d s m a n  w a s  i n v e s t i g a t i n g  a n  i n d i v i d u a l  c l i e n t  c o m -  
plair'v t h e  f e e  c h a r g e d  h e r  f o r  t r e a t m e n t .  F i n a l l y ,  a
5 2 , 0 0  o n t h  r e n t  i n c r e a s e  d e m a n d e d  b y  T h e  S t u d i o  C l u b ' s
landlo? .k ■ e d  t h e  p r o g r a m  t o  c l o s e  T h e  S t u d i o  C l u b  in l a t e  
J u n e .

A t  s a m e  time,* t h e  p r o g r a m ' s  F Y  '82 g r a n t  a p p l i c a t i o n
f o r  N u g e n ' s  R a n c h  w a s  i n  t h e  p r o c e s s  o f  r e v i e w  b y  S O A D A .  
A l t h o u g h  t h e  D e p a r t m e n t  h a d  a l r e a d y  e x t e n d e d  F Y  '81 g r a n t  f u n d s  
f o r  t h e  p u r c h a s e  o f  t h e  f a c i l i t y ,  a d d i t i o n a l  f u n d s  w e r e  n e e d e d  
f o r  e x t e n s i v e  r e n o v a t i o n  o f  t h e  b u i l d i n g ,  a n d  f o r  oper.*>..ing t h e  
R a n c h  o n c e  r e n o v a t i o n  w a s  c o m p l e t e .  U n f o r t u n a t e l y ,  the p r o b l e m s  
a s s o c i a t e d  w i t h  T h e  S t u d i o  C l u b  l e d  t o  a s u s p e n s i o n  o f  s t a t e  
f u n d i n g  f o r  t h e  R a n c h .

T h e  p r o g r a m ' s  t r o u b l e s  a l l  b e g a n  o n  J u n e  1, 1 9 8 1  W i t h  t h e  
d e l i v e r y  o f  a n  " a n o n y m o u s  l e t t e r "  t o  v a r i o u s  s t a t e  a n d  m u n i c i ­
pa l  o f f i c e s .  I n e x p l i c a b l y ,  a n d  w i t h o u t  i n f o r m i n g  th e p r o g r a m  of  
t h e i r  p l a n n e d  a c t i v i t i e s ,  r e p r e s e n t a t i v e s  o f  t h e  D e p a r t m e n t ,  
th e  A n c h o r a g e  o f f i c e  o f  S O A D A  a n d  B e h a v i o r a l  H e a l t h  m e c  in 
A n c h o r a g e  o n  t h e  m o r n i n g  o f  J u n e  3, 1 9 8 1  - j u s t  48 h o u r s  a f t e r
r e c e i p t  o f  t h a t  l e t t e r  - a n d  c o n v e n e d  a j o i n t  s t a t e  a n d  
m u n i c i p a l  r e v i e w  t e a m  t o  i n v e s t i g a t e  T h e  S t u d i o  C l u b .  D e s p i t e  
t h e  f a c t  t n a e  a n u m b e r  o f  ' t h e  s t a t e  a n d  m u n i c i p a l  o f f i c i a l s  
k n e w  t h a t  t h e  " a n o n y m o u s  l e t t e r "  w a s *  in  f a c t  d r a f t e d  b y  
e x - e m p l o y e e s  o f  T h e  S t u d i o  C l u b  w h o  h a d  a p p a r e n t l y  a p p r o a c h e d  
th e m u n i c i p a l i t y  w i t h  t h e i r  c o m p l a i n t s ,  t h e  p r o g r a m  w a s  n e v e r  
g i v e n  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  a l l e g a t i o n’s p r i o r  t o  
t h e  d e c i s i o n  t o  e s t a b l i s h  t h e  r e v i e w  t e a m ,  n o r  w e r e  t h e  
i d e n t i t i e s  o f  t h e  a u t h o r s  o f  t h a t  l e t t e r  e v e r  d i s c l o s e d  t o t h e  
p r o g r a m  t h r o u g h o u t  t h e  e n t i r e  r e v i e w  p r o c e s s .  In r e t r o s p e c t ,  
i t ' s  d i f f i c u l t  n o t  to r e a c h  a  c o n c l u s i o n  t h a t  the p r o g r a m  w a s  
se t  up. I f o r  o n e  f i n d  it h a r d  t o b e l i e v e  t h a t  a n  a n o n y m o u s  
l e t t e r  o f  c o m p l a i n t  w o u l d ,  u n i e r  n o r m a l  c i r c u m s t a n c e s , p r o m p t  a 
s p e c i a l  m e e t i n g  o f  J i m  M c M i c h n e l ,  B u r t  H a l l ,  -and F r e d  M c G i n n i s ,  
in l e s s  t h a n  t w o  d a y s '  w o r k :  t i m e .

I n i t i a l l y ,  h o w e v e r ,  t h e  p r o g r a m  w a s  n o t  c o n c e r n e d  a b o u t  
the s t a t e / m u n i c i p a l  r e v i e w .  A s  r e c e n t  a s  A p r i l  o f  1981, S O A D A  
h a d  g i v e n  T h e  S t u d i o  C l u b  a 9 5  p e r c e n t  o v e r a l l  c o m p l i a n c e  
r a t i n g  w i t h  JCAH, s t a n d a r d s  fo.' a l c o h o l i s m  t r e a t m e n t  p r o g r a m s .  
T h e  a n o n y m o u s  l e t t e r  i t s e l f  w a =  w r i t t e n  in  s u c h  an  e x a g g e r a t e d  
a n d  v i t u p e r a t i v e  t o n e  t h a t  it s e e m e d  o b v i o u s  t h a t  t h e  a u t h o r s  
h a d a p e r s o n a l  g r u d g e  a g a i n s t  che p r o g r a m .  A l t h o u g h  h u r t  b y  t h e
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a l l e g a t i o n s ,  L e o n a r d  a n d  H e n r i e t t a  N u g e n  f e l t  t h a t  a f a i r  a n d  
s p e e d y  r e v i e w  w o u l d  v i n d i c a t e  T h e  S t u d i o  C l u b .  At  t h a t  time, I 
c o n c u r r e d  w i t h  t h e i r  j u d g m e n t  a n d  r e c o m m e n d e d  t h a t  t h e y  r i d e  
o u t  the s t o r m .

B u t  as  t h e  r e v i e w  p r o c e e d e d ,  I b e c a m e  c o n c e r n e d  a b o u t  th e  
i m p a r t i a l i t y  a n d  f a i r n e s s  o f  t h e  p r o c e s s .  I n i t i a l  r e q u e s t s  o n  
m y  p a r t  to d e t e r m i n e  t h e  s c o p e  o f  t h e  r e v i e w ,  an d  t o  m e e t  w i t h  
r e p r e s e n t a t i v e s  o f  t h e ’ r e v i e w  t e a m  a n d  t he  D e p a r t m e n t  - p r i o r  t o  
i n i t i a t i n g  t h e  a c t u a l  r e v i e w ,  w e r e  r e c e i v e d  a s  i n d i c a t i o n s  t h a t  
the p r o g r a m  w a s  n o t  c o o p e r a t i n g  a n d  " h a d  s o m e t h i n g  t o  h i d e . "  
E v e n  t h e  r e a s o n a b l e  r e q u e s t  o n  m y  p a r t  t h a t  th e i n v e s t i g a t i o n  
b e  c o n d u c e d  i n  a m a n n e r  c o n s i s t e n t  w i c n  t h e  p r o g r a m ' s  o b l i g a ­
ti o n  t o  p r e s e r v e  c l i e n t  c o n f i d e n t i a l i t y  p u r s u a n t  to 4 2  C F R  2.1 
et se q.  w a s  r e p o r t e d  b y  o n e  r e v i e w  t e a m  m e m b e r  a s  a n  a t t e m p t  b y  
the  p r o g r a m  t o  p r e v e n t  t h e  r e v i e w  t e a m  f r o m  t a l k i n g  t o S t u d i o  
C l u b  c l i e n t s .  N o t h i n g  c o u l d  h a v e  b e e n  f u r t h e r  f r o m  th e t r u t h ;  
the  p r o g r a m  a l w a y s  i n t e n d e d  to  a n d  d i d  f u l l y  c o o p e r a t e  w i t h  t h e  
r e v i e w .

N e t h e r t h e l e s s , a f t e r  t h e  r e v i e w  w a s  c o m p l e t e d  in A u g u s t ,  I 
c o n c l u d e d  t h a t  t h e  i n v e s t i g a t i o n  w a s  c o n d u c t e d  in a r a t h e r  
s h a l l o w  m a n n e r .  A l t h o u g h  t h e  r e v i e w  t e a m  h a d  b e e n  s u p p l i e d  w i t h  
a l i s t  o f  a l l  c u r r e n t  a n d  p a s t  e m p l o y e e s  d u r i n g  T h e  S t u d i o  
C l u b ' s  l a s t  y e a r  o f  o p e r a t i o n ,  t h e  r e v i e w  t e a m  i n t e r v i e w e d  o n l y  
s i x  f o r m e r  e m p l o y e e s  o t h e r  t h a n  L e o n a r d  a n d  H e n r i e t t a  - t h r e e  
c o u n s e l o r s ,  a s e c r e t a r y ,  t h e  a f t e r - c a r e  s p e c i a l i s t ,  a n d  a 
r e c e p t i o n i s t  w h o  h a d  o n l y  w o r k e d  t h e r e  f i v e  w e e k s .  A l l  t h r e e  
c o u n s e l o r s  w h o  w e r e  i n t e r v i e w e d  - o n e  o f  w h o m  h a d  w o r k e d  a t  T h e  
S t u d i o  C l u b  o n l y  o n e  m o n t h  - h a d ’ e i t h e r  r e s i g n e d  o r  b e e n  
d i s m i s s e d  as a r e s u l t  o f  p o l i c y  d i s p u t e s  a b o u t  the p r o g r a m .  T h e  
o n l y  c l i e n t  t h e  r e v i e w  t e a m  i n t e r v i e w e d  w a s  t h e  o n e  c l i e n t  w h o  
h a d c o m p l a i n e d  t o  t h e  M u n i c i p a l  O m b u d s m a n ' s  o f f i c e  a b o u t  t h e  
fe e  c h a r g e d  t o  h e r  in  A p r i l .  M o s t  o f  t h e  a l l e g a t i o n s  w e r e  
a c c e p t e d  b y  t h e  r e v i e w  t e a m  at f a c e  v a l u e .  D e s p i t e  t h e  
i d e n t i f i c a t i o n  o f  c l i e n t s  w h o  w e r e  a l l e g e d l y  " a b u s e d "  in t h e  
p r o g r a m ,  t h e  r e v i e w  t e a m  n e v e r  a t t e m p t e d -  t o  c o n t a c t  t h e s e  
c l i e n t s  t h e m s e l v e s  i n  o r d e r  t o  c o r r o b o r a t e  th e  a l l e g a t i o n s .  
S i m i l a r l y ,  t h e  a l l e g a t i o n  t h a t  T h e  S t u d i o  C l u b  s e r v e d  s p o i l e d  
f o o d  w a s  n e v e r  a d e q u a t e l y  p u r s u e d .  A l t h o u g h  t h e  p r o g r a m  h a d  
h i r e d  a n u t r i t i o n i s t  to e x a m i n e  a n d  p r e p a r e  m e n u s  a n d  ha d  a 
l i s t  o f  a l l  s u p p l i e r s  o f  f o o d s t u f f s ,  t h e  r e v i e w  t e a m  n e v e r  s a w  
f i t  to t a l k  to- t h e s e  i n d i v i d u a l s  r e g a r d i n g  t h e  v a r i o u s  a l l e g a ­
ti ons . M o s t  o f  t h e  c u r r e n t  s t a f f  an d  c l i e n t s  w h o  w e r e  
s u p p o r t i v e  o f  t h e  p r o g r a m  w e r e  n e v e r  e v e n  c o n t a c t e d ,  l e t  a l o n e  

i n t e r v i e w e d .



In l i g h t  o f  t h e  n a t u r e  of  t h e  r e v i e w  i t s e l f ,  it w a s  n o t  a t  
al l  s u r p r i s i n g  t h a t  the c o n c l u s i o n s  r e a c h e d  b y  t h e  r e v i e w  t e a m  
w e r e  u n f a v o r a b l e  t o  T h e  S t u d i o  C l u b .  E v e n  t h o s e  f a v o r a b l e  
a s p e c t s  o f  t h e  r e v i e w  (e . g . , t h e  a b s e n c e  o f  a n y  e v i d e n c e  t h a t  
c l i e n t  r e c o r d s  w e r e  a l t e r e d )  w e n t  u n r e p o r t e d  in a s u m m a r y
i s s u e d  b y t h e  C o m m i s s i o n e r ' s  o f f i c e .  As  a r e s u l t  o f  t h e
a n o n y m o u s  l e t t e r  *and t h e  p e n d i n g  r e v i e w ,  all t r a n s a c t i o n s
b e t w e e n  A A R S  a n d  S O A D A  r e g a r d i n g  t h e  f u n d i n g  o f  N u g e n ' s  R a n c h  
w e r e  p u t  " o n  h o l d "  i n d e f i n i t e l y .

T o  c o m p l i c a t e  m a t t e r s ,  t h e  M u n i c i p a l  O m b u d s m a n ' s  o f f i c e  
c o n d u c t e d  i t s  o w n  i n v e s t i g a t i o n  i n t o  t h e  p r a c t i c e s  o f  T h e  
S t u d i o  C l u b .  I n  M a y ,  t h e  O m b u d s m a n ' s  o f f i c e  r e c e v i e d  a c o m ­
p l a i n t  f r o m  a f o r m e r  ' S t u d i o  C l u b  c l i e n t  r e l a t e d  t o  't h e
t r e a t m e n t  f e e  c h a r g e d  t h e c l i e n t .  T h i s  c o m p l a i n t  w a s  t h o u g h t  to 
b e  r e s o l v e d  to  e v e r y o n e s '  s a t i s f a c t i o n  in e a r l y  J u n e .  W i t h o u t  
n o t i f y i n g  S t u d i o  C l u b  o f f i c i a l s ,  h o w e v e r ,  t h e  O m b u d s m a n ' s
o f f i c e  i n i t i a t e d  i t s  o w n  i n v e s t i g a t i o n  i n t o  t h e  p r o g r a m .  T h i s  
w a s  a p p a r e n t l y  p r o m p t e d  b y  t h e  f a c t  t h a t  the  M u n i c i p a l i t y
t r a n s m i t t e d  a c o p y  o f  t h e  a n o n y m o u s  l e t t e r  t o  t h e  O m b u d s m a n ' s  
o f f i c e  i m m e d i a t e l y  a f t e r  it w a s  r e c e i v e d  b y  B e h a v i o r a l  H e a l t h .  
T h e  M u n i c i p a l  O m b u d s m a n ' s  r e p o r t  w a s  i s s u e d  in e a r l y  A u g u s t .

T h e  O m b u d s m a n ' s  r e p o r t  w a s  e s p e c i a l l y  o u t r a g e o u s .  D e f a m a ­
t o r y  c o m m e n t s  w e r e  r e p e a t e d  e i t h e r  w i t h o u t  a n y  b a s i s  in  f a c t ,  
o r  k n o w i n g  t h a t  t h e y  w e r e  c o n t r a r y  to f a c t .  A t  l e a s t  o n e  
d o c u m e n t  c r i t i c a l  t o  a n  a l l e g a t i o n  t h a t  t h e p r o g r a m  h a d  
i m p r o p e r l y  c h a r g e d  f e e s ,  w a s  e i t h e r  i n t e n t i o n a l l y  or  n e g l i ­
g e n t l y  m i s c h a r a c t e r i z e d . U n f o r t u n a t e l y , t h e  s t a t e / m u n i c i p a l  
r e v i e w  t e a m  r e f e r r e d  to t h e  f i n d i n g s  o f  t h e  O m b u d s m a n ' s  o f f i c e  
a s e v i d e n c e  o f  m i s m a n a g e m e n t  b y  T h e  S t u d i o  C l u b .  M y  r e s p o n s e  to  
t h e  O m b u d s m a n ' s  r e p o r t  (a c o p y  of w h i c h  is e n c l o s e d )  s h o u l d  
g i v e  y o u  a n  i n d i c a t i o n  o f  t h e  m a l t r e a t m e n t  t h a t  t h e  p r o g r a m  
r e c e i v e d  f r o m  t h e  M u n i c i p a l  O m b u d s m a n ' s  o f f i c e .  T h e  p r o g r a m  is 
s t i l l  c o n s i d e r i n g  l i t i g t i o n  a g a i n s t  th e M u n c i p a l  O m b u d s m a n ' s
o f f i c e  as a r e s u l t  o f  t h a t  r e p o r t .

F i n a l l y ,  in e a r l y  f a ll , the m a t e r i a l s  c o m p i l e d  b y  t h e  
s t a t e / m u n i c i p a l  r e v i e w  t e a m  w e r e  r e f e r r e d  to t h e  A t t o r n e y  
G e n e r a l ' s  c f f i c e ,  f o r  t h e  p u r p o s e  o f  r e v i e w .  A f t e r  a f o r m a l  
r e q u e s t ,  I w a s  a b l e  to  o b t a i n  the  r e v i e w  t e a m ’s r e c o r d s  a n d  
b e g a n  n e g o t i a t i o n s  w i t h  B r u c e  3 o t h e l o ,  A s s i s t a n t  A t t o r n e y  
G e n e r a l .  In e a r l y  D e c e m b e r ,  I m e t  in J u n e a u  w i t h  B o t e l h o  a n d  
G e o r g e  M u n d el l.  f r o m  S O A D A  a n d  f i n a l i z e d  a M e m o r a n d u m  o f  
A g r e e m e n t  w h i c h  r e s o l v e d  the  m a t t e r  a n d  p r o v i d e d  • f o r  t h e  
r e f u n d i n g  o f  N u g e n 's R a n c h .  T h e  p r o g r a m  w a s  t h e n  a w a r d e d  f u n d s  
to p r o v i d e  f o r  r e n o v a t i o n  o f  the f a c i l i t y  ( 5 2 2 5 , 0 0 0 ) ,  p l u s



ojperat io nal  f u n d s  t h r o u g h  A p r i l  15, 1982, as w e l l  as f u n d s  to

p a y  f o r  a l l  e x p e n s e s  i n c u r r e d  s i n c e  J u l y  1 , 1S81 , i n c l u d i n g
a t t o r n e y ' s  fees.

In f a i r n e s s ,  t h e  p r o g r a m ' s  e x p e r i e n c e  w i t h  t h e  r e v i e w  
p r o c e s s  t o o k  a d r a m a t i c  t u r n  o n c e  th e  e n t i r e  i s s u e  w a s  r e f e r r e d  
to t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  a n d  to  t h e  J u n e a u  o f f i c e  o f  
S O A D A .  The f r a n k  a n d  r e a l i s t i c  n e g o t i a t i o n s  t h a t  I e x p e r i e n c e d  
w i t h  B r u c e  B o t e l h o  a n d  G e o r g e  M u n d e l l  s h o u l d  h a v e  o c c u r r e d  in 
e a r l y  J un e. S O A D A ' s  r e a l i s t i c  a s s e s s m e n t  o f  t h e  a n o n y m o u s  
l e t t e r ,  a n d  B o t e l h o ' s  i n d e p e n d e n t  a n a l y s i s  o f  t h e  q u a l i t y  o f  
t h e  s t a t e  r e v i e w ,  s a v e d  t h e  p r o g r a m  a n d  t h e  s t a t e  t h e  n e e d l e s s  
e x p e n s e  o f  p r o c e e d i n g  t h r o u g h  a c o m p l i c a t e d ,  t i m e  c o n s u m i n g ,  
e x p e n s i v e ,  a n d  u n n e c e s s a r y  a d m i n i s t r a t i v e  h e a r i n g .

A l t h o u g h  t h e  p r o g r a m  g o t  b a c k  o n  it s feet, th e  e n t i r e  
e x p e r i e n c e  e x p o s e d  t h e  v u l n e r a b i l i t y  o f  n o n - p r o f i t  c o r p o r a t i o n s  
to t h e  p o l i t i c a l  w h i m s  o f  t h e  f u n d i n g  p r o c e s s .  H a d  t h e r e  b e e n  
e x i s t i n g  p r o c e d u r e s  t o  g u a r a n t e e  a c e r t a i n  a m o u n t  o f  s p e e d - a n d  
d u e  p r o c e s s  to  t h e  i n v e s t i g a t i o n ,  t h e  s i t u a t i o n  w o u l d  h a v e  b e e n  
r e s o l v e d  in a c o n s i d e r a b l y  m o r e  e x p e d i t i o u s  m a n n e r .  T h e  r e a l  
l o s e r s  w e r e  o f  c o u r s e  t h e  c l i e n t s ,  s i n c e  t h e  p r o g r a m  h a s  n o w  
b e e n  d e l a y e d  s o m e  n i n e  m o n t h s .  I a d d r e s s  my  s p e c i f i c  c o n c e r n s  
a b o u t  the r e v i e w  p r o c e s s  i n  m o r e  d e t a i l  b e l o w .

T h e  d e l a y  h a s  a l r e a d y  led t o  o n e  p r o b l e m ,  an d t h a t  is t h e  
i n c r e a s e d  c o s t  o f  t h e  r e n o v a t i o n  o f  t h e  f a c i l i t y .  In J u n e  of  
l a s t  y e a r ,  a t  the t i m e  t h e  f a c i l i t y  w a s  p u r c h a s e d ,  a n  a r c h i t e c ­
tu r a l  s u r v e y  e s t i m a t e d  t h e  r e n o v a t i o n  c o s t  at  S 2 2 5 . 0 0 0 .  B u t  the 
e s t i m a t e  o f  t h e  r e n o v a t i o n  c o s t  h a s  n o w  m o r e  t h a n  d o u b l e d .
A l t h o u g h  a s i g n i f i c a n t  p o r t i o n  o f  t h e  i n c r e a s e d  c o s t s  a r e  d u e  
t o  a d d i t i o n a l  renovation.*- t o  c o n f o r m  w i t h  h e a l t h  a n d  s a f e t y  
c o d e s ,  it is f a i r  t o  s a y  t h a t  s o m e  $ 4 0 , 0 0 0  o f  th e i n c r e a s e  is 
a t t r i b u t a b l e  t o  i n f l a t i o n  as a r e s u l t  o f  the  d e l a y ,  a n d
i n c r e a s e d  d a m a g e  t o  t h e  h e a t i n g  s y s t e m  ar a r e s u l t  o f  t h e
v a c a n t  f a c i l i t y  l a c k i n g  h e a t  d u r i n g  t h e  w i n t e r .  T h e  p r o g r a m  is 
n o w  in the p o s i t i o n  o f  h a v i n g  to  r e a p p l y  t o t h e  D e p a r t m e n t  f o r  
t h e  i n c r e a s e d  c o s t s  n e c e s s a r y  t o c o m p l e t e  t h e * r e n o v a t i o n .

T h i s  l e a d s  m e  t o  t h e  i s s u e  o f  y o u r  s u p p o r t  f o r  c o n t i n u e d  
f u n d i n g  f o r  . a l c o h o l i s m  p r o g r a m s  t h r o u g h o u t  the s t a t e .  T h e
p r o g r a m  k n o w s  o f  y o u r  e x c e l l e n t  h i s t o r y  in s u p p o r t i n g  s o c i a l  
s e r v i c e  pro grams' i n  t h e  p a s t ,  a n d  s e e k s  y o u r  c o n t i n u e d .s u p p o r t  
f o r  a l c o h o l i s m  f u n d s  in p a r t i c u l a r .
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It is r̂ y u n d e r s t a  <c.ing t h a t  the H o u s e  h a s  c o n s i d e r e d  a
S 3 . 3  mi ll io n;  d e c r e a s e  in t h e  G o v e r n o r ' s  p r o p o s e d  b u d g e t  f o r  
a l c o h o l i s m  g r a n t  p r o g r a m s .  T h i s  w o u l d  m e a n  a n  FY  '83 b u d g e t  
t h a t  is l e s s  t h a n  t h e  $ 1 7 . 2  m i l l i o n  b u d g e t e d  fo r  a l c o h o l i s m
p r o g r a m s  in  FY  1982. A l c o h o l i s m  p r o g r a m s  c a n  h a r d l y  e x p a n d  
t h e i r  t r e a t m e n t  f a c i l i t i e s ,  l et  a l o n e  k e e p  u p  w i t h  t h e  c o s t s  o f  
i n f l a t i o n ,  if p r o p o s e d  f u n d i n g s  l e v e l s  a r e  s i g n i f i c a n t l y  l e s s  
t h a n  w h a t  h a s  b e e n  b u d g e t e d  f o r  t h i s  f i s c a l  y ea r .

A l t h o u g h  S O A D A  h a s  r e a f f i r m e d  it s c o m m i t m e n t  to l o n g - t e r m  
a l c o h o l i s m  t r e a t m e n t ,  'the p o l i t i c a l  r e a l i t y  f o r  g r a n t - i n - a i d  
p r o g r a m  f u n d i n g  is  c h a t  a n y  g e n e r a l  r e d u c t i o n  in a l c o h o l i s m
m o n i e s  a s  a w h o l e  w i l l  h a v e  a n  e c h o i n g  a f f e c t  o n  f u n d s  
o t h e r w i s e  e a r m a r k e d  f o r  t r e a t m e n t .  B e c a u s e  t h e  n e e d  f o r  
l o n g - t e r m  a l c o h o l i s m  t r e a t m e n t  i n  t h i s  s t a t e  is so c r i t i c a l ,  
a n d  b e c a u s e  t h e  N u g e n s  h a v e  d e m o n s t r a t e d  a h i g h  d e g r e e  o f  
s u c c e s s  in t r e a t i n g  a l c o h o l i s m  i n  t h e  pa st, the  c i t i z e n r y  o f  
t h i s  s t a t e  s i m p l y  c a n n o t  a f f o r d  a n y  r e d u c t i o n  .in m o n i e s  t h c h  
c a n  b e  m a d e  a v a i l a b l e  f o r  e i t h e r  s h o r t - t e r m  .or l o n g - t e r m ,
a l c o h o l i s m  t r e a t m e n t .  T h e  n e e d  f o r  l o n g - t e r m  c a r e  is  p a r t i c u ­
l a r l y  e v i d e n t  i n  Ai a h o r n g e  w h e r e  t h e  p r o b l e m  w i t h  t h e  c h r o n i c  
i n e b r i a t e  is so v i s i b l e .

T h e  f a c t  o f  the  m a t t e r  is t h a t  b o t h  l o n g - t e r m  a n d  
s h o r t - t e r m  p r o g r a m s  n e e d  t o  be f u n d e d  on  a n a c c e p t a b l e  l e v e l .  
N u g e n ' s  R a n c h  m u s t  w c r k  i n c o o p e r a t i o n  w i t h  a l l  o t h e r  p r o g r a m s  
a r o u n d  t h e  s t a t e .  Thi.v is  b e c a u s e  c l i e n t s  w i l l  o n l y  b e  a c c e p t e d  
a t  tine R a n c h  a f t e r  r e f e r r a l  to a n d  s c r e e n i n g  b y  t h e  a p p r o p r i a t e  
l o c a l  a l c o h o l i s m  p r o g r a m .  T h e  R a n c h ,  a s a - s t a t e - w i d e  o p e r a t i o n ,  
m u s t  b e  s e n s i t i v e  t o  the  n e e d s  o f  u r b a n  a n d  r u r a l  a r e a s ,  a n d  
a l l o c a t e  i t s  lirv.'fod b e d  s p a c e  (48) s o  a s t o  m a x i m i z e  t h e  
p r o g r a m ' s  i m p a c t  o n  a s t a t e - w i d e  a l c o h o l i s m  p r o g r a m .  In o r d e r  
t o  a c c o m p l i s h  t h i s ,  t h e  p r o g r a m  m u s t  d e v e l o p  a h e a l t h y  a n d  
t r u s t i n g  w o r k i n g  r e l a t i o n s h i p  w i t h  t h o s e  l o c a l  p r o g r a m s .  U n f o r ­
t u n a t e l y ,  i f  s h o r t - t e r m  a n d  l o n g - t e r m  p r o g r a m s  a r e  f o r c e d  t o  
c o m p e t e  f o r  l i m i t e d  a l c o h o l i s m  f u n d s ,  t h a t  w o r k i n g  r e l a t i o n s h i p  
c a n  b e  j e o p a r d i z e d .  I t  m a k e s  a b s o l u t e l y  n o  s e n s e  t o  h a v e  t h e  
v a r i o u s  p r o g r a m s  f i g h t i n g  w i t h  e a c h  e t h e r  f o r  m o n e y ,  w h e n  t h e y  
s h o u l d  b e  w o r k i n g  w i t h  e a c h  o t h e r  r e g a r d i n g  t h e  p r o b l e m s  .of 

cli e n t s .

F i n a l l y ,  a r e d u c t i o n  i n  f u n d s  a l l o c a t e d  t o the  a d m i n i s t r a ­
t i o n  o f  S O  IDA is n e i t h e r  a w e l l  t h o u g h t  o u t  n o r  a d e q u a t e  
s o l u t i o n  tc t h e  p r o b l e m s  r e g a r d i n g  t h e  s t a t e  r e v i e w  p r o c e s s  
w h i c h  w e r e  e x p o s e d  d u r i n g  T h e  S t u d i o  C l u b ' s  i n v e s t i g a t i o n .  
A l t h o u g h  I m u s t  c o n f e s s  a t e m p t a t i o n  t:o " g e t  b a c k "  * at s o m e  
D e p a r t m e n t  h e a d s  b y  i s o l a t i n g  t h e m  d u r i n g  th e  f u n d i n g  p r o c e s s ,  
t h e  o n l y  r e a l l y  e f f e c t i v e  w a y  to  i n s u r e  t h a t  o t h e r  p r o g r a m s  d o  
n o t  e x p e r i e n c e  w h a t  T h e  S t u d i o  C l u b  s u f f e r e d  d u r i n g  t h e  l a s t
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s i x  m o n t h s  is t o  d e v e l o p  s t a t e  r e g u l a t i o n s  a n d  p r o c e d u r e s  t h a t  
a c c o r d  f u l l  d u e  p r o c e s s  to a p r o g r a m  t h a t  is a c c u s e d  b y  
c l i e n t s ,  f o r m e r  s t a f f ,  o r  th e a d m i n i s t r a t i o n ,  o f  m i s m a n a g e m e n t .  
T h e  p r o g r a m  h a s  a l s o  b u r i e d  t h e  h a t c h e t  w i t h  S O A D A .  W h a t  w a s  
o n c e  an a n t a g o n i s t i c  a n d  d i s t r u s t f u l  w o r k i n g  r e l a t i o n s h i p  h a s  
b e c o m e  a m u t u a l l y  c o o p e r a t i v e  one.

T h e  b o t t o m  l i n e  is t h a t  s t a t e  grant-in-ald fundc arc t n e  
l i f e  b l o o d  f o r  a l c o h l i s m  t r e a t m e n t  f a c i l i t i e s  in  t h i s  state. It 
is' t h e  c l i e n t s ,  a n d  t h e r e f o r e  t h e  p u b l i c ,  w h o  l o s e  w h e n  t h o s e  
f u n d s  a r e  r e s t r i c t e d .  P l e a s e  e n c o u r a g e  y o u r  c o l l e a g u e s  t o  
c o n t i n u e  a d e q u a t e  s u p p o r t  f o r  t h e s e  p r o g r a m s  a n d  t h e  s i l e n t  
c o n s t i t u e n t s  t h e y  s e r v e .

O t h e r  I s s u e s

A s  I m e n t i o n e d ,  t h e r e  a r e  t w o  o t h e r  i s s u e s  I w o u l d  l i k e  "to 
b r i n g  to y o u r  a t t e n t i o n  o n  t h e  p r o g r a m ' s  b e h a l f .  ‘I t  is : t h e  
p r o g r a m ' s  h o p e  t h a t  t h e s e  p r o b l e m s  c a n  b e  r e s o l v e d  t h r o u g h  t h e  
l e g i s l a t i v e '  p r o c e s s .

A . T h e  S t a t e  R e v i e w  P r o c e s s

A s  I m e n t i o n e d ,  t h e  r e v i e w  p r o c e s s  w h i c h  T h e  S t u d i o  C l u b  
e x p e r i e n c e d  l a s t  s u m m e r  r e e k e d  o f  p o l i t i c s  a n d  l a c k e d  t h e  m o s t  
b a s i c  p r i n c i p l e s  o f  f u n d a m e n t a l  f a i r n e s s .  H a d  t h e r e  b e e n  
a d e q u a t e  g u i d e l i n e s  f o r  s t a t e - s p o n s o r e d  i n v e s t i g a t i o n s ,  t h e  
p r o g r a m  a n d  t h e  D e p a r t m e n t  m a y  h a v e  s a v e d  t h e m s e l v e s  c o n s i d e r­
a b l e  t i m e  a n d  e x p e n s e .

T h e r e  a r e  s o m e  e x i s t i n g  p r o t e c t i o n s  i'nr p r o g r a m s  w h o s e
f u n d i n g  is j e o p a r d i z e d ,  b u t  t h e s e  r e g u l a t i o n s  h a v e  s i g n i f i c a n t  
f a i l i n g s .  F o r  e x a m p l e ,  7 A A C  7 3 . 3 1 0  e s t a b l i s h e s -  a n  a p p e a l
p r o c e d u r e  t o  c h a l l e n g e  t h e  C o m m i s s i o n e r ' s  d e c i s i o n  t o s u s p e n d  
o r  t e r m i n a t e  a g r a n t .  T h e  ; e g u l a t i o n s  e s t a b l i s h  a n o t i c e
p r o c e d u r e  a n d  g i v e  t h e  p r o g r a m  a n  o p p o r t u n i t y  t o  r e q u e s t  a
h e a r i n g  (a h e a r i n g ,  h o w e v e r ,  t o  b e  g r a n t e d  o r  d e n i e d  a t  t h e  
C o m m i s s i o n e r ' s  d i s c r e t i o n ) .  A S  4 7 . 3 7 . 2 6 0  a l s o  m a k e s  it c l e a r
t h a t  a c t i o n s  b y  t h e  s t a t e  o f f i c e  a r e  g o v e r n e d  b y  t h e  A d m i n i ­
s t r a t i v e  P r o c e d u r e  Act.  Thus, a d e c i s i o n  b y  t h e  D e p a r t m e n t  o r  
t h e  s t a t e  o f f i c e  t o  s u s p e n d  o r  r e v o k e  t h e  o p e r a t i n g  a u t h o r i t y
o f  t h e  p r o g r a m  w o u l d  i n v o l v e  t h e  s t a t e m e n t  o f  i s s u e s ,  h e a r i n g ,
a n d  a d m i n i s t r a t i v e  r e v i e w  p r o c e s s  o f  t h e  APA.

B u t  n e i t h e r  o f  t h e s e  r e m e d i e s  w e r e  p a r t i c u l a r l y  a p p r o­
p r i a t e  in T h e  S t u d i o  C l u b ' s  s i t u a t i o n .  T h i s  is b e c a u s e  n e i t h e r  
t h e  s t a t e  r e g u l a t i o n s ,  n o r  t h e  7 P A  a d d r e s s  t h e  s c o p e  o f  an  
i n v e s t i g a t i o n  p r i o r  to a d e c i s i o n  t o  s u s p e n d  o r  r e v o k e  a g r a n t ,  
n o r  d o  t h e y  a d d r e s s  a n  a d m i n i s t r a t i v e  d e c i s i o n  to p u t  a f u n d i n g  
a p p l i c a t i o n  " o n  h o l d . "
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In T h e  S t u d i o  C l u b ' s  c a s e ,  a d e c i s i o n  w a s  m a d e  t o  c o n d u c t  
a n  o p e n - e n d e d  i n v e s t i g a t i o n  w i t h o u t  i n f o r m i n g  t h e  o r g a n i z a t i o n  
of  t h e  a l l e g a t i o n s  t h a t  h a d  b e e n  m a d e  a g a i n s t  it. T h i s  w a s  d o n e  
b y  p u b l i c  o f f i c i a l s  w h o  k n e w  t h a t  t h e  a l l e g a t i o n s  c a m e  f r o m  
f o r m e r  e m p l o y e e s  w h o  h a d  a g r u d g e  a g a i n s t  t h e  p r o g r a m .  A l t h o u g h  
t h e  a l l e g a t i o n s  i n  t h e  " a n o n y m o u s  l e t t e r "  w e r e  f a i r l y  s p e c i f i c  
a b o u t  a n u m b e r  o f  a l l e g e d  a b u s e s ,  a n d  ti.e c o n c e n t  o f  t h e  l e t t e r  
s u g g e s t e d  t h a t  t h e s e  a b u s e s  o c c u r r e d  i n  t h e  s p r i n g  o f  1981, t h e  
m u n i c i p a l / s t a t e  r e v i e w  t e a m  f e l t  it w a s  e n t i t l e d  to  i n v e s t i g a t e  
a l l  a s p e c t s  o f  T h e  S t u d i o  C l u b ' s  o p e r a t i o n  r e g a r d l e s s  o f  t i m e .  
R e p r e s e n t a t i v e s  o f  t h e  o r g a n i z a t i o n  w e r e  n o t  e n t i t l e d  t o  
p a r t i c i p a t e  i n t h e  s e l e c t i o n  o f  t h e  r e v i e w  t e a m,  n o r  w e r e  t h e y  
e n t i t l e d  to  b e  p r e s e n t  d u r i n g  t h e  r e v i e w  t e a m ' s  i n t e r v i e w  o f  
v a r i o u s  c o m p l a i n i n g  w i t n e s s e s .  U n t i l  a f o r m a l  r e q u e s t  w a s  m a d e  
p u r s u a n t  t o  A S  09.25.llt>, t h e  o r g a n i z a t i o n  w a s  e v e n  d e n i e d  
a c c e s s  to t h e  r e v i e w  t e a m ' s  r e c o r d s .  P r i o r  to  t h a t  time, t h e  
o n l y  i n f o r m a t i o n  t h e  p r o g r a m  w a s  g i v e n  a b o u t  the i n v e s t i g a t i o n  
w a s  a n  a r t f u l l y  d r a f t e d  " s u m m a r y "  of  t h e . r e v i e w  t e a m ' s  f i n d i n g s  
p r e p a r e d  b y  a i.-.mber o f  t h e  C o m m i s s i o n e r ' s  o f f i c e .

A l l  o f  t h i s  s u g g e s t s  t h e  n e e d  f o r  a r e g u l a t o r y  s c h e m e  
w h i c h  g o v e r n s  i n v e s t i g a t i o n s  o f  s t a t e - f u n d e d  g r a n t - i n - a i d  p r o ­
g r a m s  w h e n  a l l e g a t i o n s  a r e  m a d e  r e g a r d i n g  c l i e n t  o r  o t h e r  
a b u s e s .  A t  a m i n i m u m ,  I w o u l d  s e e  t h e s e  r e g u l a t i o n s  g u a r a n t e e ­
ing p r o g r a m s  t h e  r i g h t  to:

(1) b e  i n f o r m e d  o f  t h e  a l l e g a t i o n s  a g a i n s t  it a n d  h a v e  
t h e  o p p o r t u n i t y  t o  r e s p o n d  p r i o r  to  a d e c i s i o n  t o  c o n v e n e  a n  
i n v e s t i g a t i o n ,  a n d  h a v e  t h e  i d e n t i t y  o f  it s a c c u s e r s  d i s c l o s e d ;

(2) e i t h e r  p a r t i c i p a t e  i n  t h e  s e l e c t i o n  o f  t h e  r e v i e w
t e a m  o r  b e  a b l e  t o  d i s q u a l i i y  r e v i e w  t e a m  m e m b e r s  as a m a t t e r
of  r i g h t ;

(3) l i m i t  t h e  i n v e s t i g a t i o n  t o  a r e a s o n a b l e  t i m e  a n d  
s c o p e  r e s e e d  t o  t h e  a l l e g a t i o n s ;

(4) o a r t i c i p a c e  i n  a n y  a n d  a l l  i n t e r v i e w s  c o n d u c t e d  o f  
c o m p l a i n i n g  w i t n e s s e s  a n d  h a v e  t h e  r i g h t  to c r o s s - e x a m i n e  t h o s e  
i n t e r v i e w e d v

(5) h a v e  a c c e s s  t o  r e c o r d s  o r  s t a t e m e n t s  c o m p i l e d  by t h e  
r e v i e w  t ea m, as  t h o s e  r e c o r d s  a r e  c o m p i l e d ;

(6) c o m m e n t  o n  t h e  p r e l i m i n a r y  f i n d i n g s  o f  t h e r e v i e w
t e a m  p r i o r  t o  a d e c i s i o n  conce rn  in c  f u n d i n g ;  and

(7) p r e s e n t  w i t n e s s e s  a n d  r e c o r d s  i n s u p p o r t  o f  i t s
p o s i t i o n  d u r i n g  t h e  i n v e s t i g a t o r y  p r o c e s s .



{
T h e  s d c o n d  p r o b l e m  w i t h  t h e  c u r r e n t  s c h e m e  is t h a t  it ha s  

n o  p r o v i s i o n s  f o r  a d d r e s s i n g  t h e  p r o b l e m  of t h e  D e p a r t m e n t
w i t h h o l d i n g  a d e c i s i o n  w i t h  r e s p e c t  to a p e n d i n g  g r a n t  a p p l i c a ­
tion . In T h e  S t u d i o  C l u b ' s  s i t u a t i o n ,  t h ^  g r a n t  f o r  F Y  '82 ha d 
n o t  y e t  b e e n  a w a r d e d .  T h e r e f o r e ,  th e p r o g r a m  h a d  n o t  e n t e r e d  
i n t o  a c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  a g e n c y ,  a n d  t h e r e  w a s  
n o  g r a n t  to s u s p e n d ,  n o r  w a s  t h e  p e n d i n g  g r a n t  e v e r  d e n i e d .  A l l  
t h a t  h a p p e n e d  w a s  t h a t  S O A D A  d e c i d e d  ' to  " p u t  o n  h o l d "  an y
t r a n s a c t i o n s  r e l a t e d  t o  t h e  F Y  '82 g r a n t  a p p l i c a t i o n .

U n d o u b t e d l y ,  th e  p r o g r a m  c o u l d  h a v e  p u r s u e d  r e m e d i e s  in 
c o u r t  to s e c u r e  c e r t a i n  p r o t e c t i o n s  d u r i n g  t h e  p r o c e s s  of  
r e v i e w .  B u t  t h a t  is a n  i l l u s o r y  r e m e d y  f o r  a n o n - p r o f i t
o r g a n i z a t i o n  t h a t  d e p e n d s  e n t i r e l y  o n  s t a t e  f u n d i n g .  T h e
p r o g r a m  s i m p l y  h a d  n o  f u n d s  t o  f i n a n c e  t h e  l i t i g a t i o n  t h a t  
w o u l d  h a v e  b e e n  n e c e s s a r y  t o  p r e v e n t  t h e k i n d  o f  a d m i n i s t r a t i v e  
a b u s e  t h a t  th e  p r o g r a m  n e v e r  e x p e c t e d  t o  h a p p e n  i n  t h e  f i r s t  
p l a c e .

It  w o u l d  a p p e a r  t o  m e  t h a t  r e g u l a t i o n s  c o u l d  b e  a d o p t e d  
p u r s u a n t  to 7 A A C  7 8 . 0 1 0  e t  seq. to p r o v i d e  t h e  k i n d  of  p r o c e ­
d u r a l  p r o t e c t i o n s  t h a t  I h a v e  l i s t e d  a b o v e .  T h i s  w o u l d  c e r ­
t a i n l y  h a p p e n  i f  t h e  l e g i s l a t u r e  a m e n d e d  AS 4 7 . 3 7  t o m a n d a t e  
t h e  a p p r o p r i a t e  r e g u l a t i o n s .

B. T h e  P a y m e n t  o f  W a g e s  to P a t i e n t  W o r k e r s

A n  e n t i r e l y  s e p a r a t e  a n d  u n i q u e  i s s u e  to t h e  p r o g r a m  is 
t h e  q u e s t i o n  o f  i t s  l e g a l  o b l i g a t i o n  to  p a y  c l i e n t s  a m i n i m u m  
w a g e  f o r  a c t i v i t i e s  p e r f o r m e d  d u r i n g  " w o r k  t h e r a p y . "  A s  y o u  
r e c a l l ,  t h e  s c h e m e  o f  N u g e n ' s  R a n c h  i n v o l v e s  c l i e n t  a c t i v i t i e s  
in g a r d e n i n g ,  g r e e n h o u s e -  w o r k ,  h o u s e c l e a n i n g , a n d  r e n o v a t i o n  
w o r k  o n  t h e  f a c i l i t y .

A l t h o u g h  t h e  q u e s t i o n  s e e m s  s t r a i g h t f o r w a r d ,  t h e  a n s w e r  is 
not. I h a v e  e n c l o s e d  w i t h  t h i s  l e t t e r  m y  l e ga l m e m o r a n d u m  to 
S O A D A  o u t l i n i n g  t h e  r e s u l t s  o f  m y  r e s e a r c h .  I e n c o u r a g e  y o u  to 
r e a d  it  s o  t h a t  y o u  c a n  g e t  a c o m p l e t e  u n d e r s t a n d i n g  o f  t h e  
v a r i o u s  i s s u e s  i n v o l v e d .

C u r r e n t  s t a t e  a n d  f e d e r a l  la w c l e a r l y  s u g g e s t s  t h a t  
p a t i e n t  w o r k e r s  b e  p a i d  a m i n i m u m  w a g e . T h i s  is u n d e r s t a n d a b l e  
in l i g h t  o f  t h e  f a c t  t h a t  t h e  c a s e  la w  d e v e l o p e d  f r o m  w h o l e s a l e  
i n s t i t u t i o n a l  a b u s e s  o f  c l i e n t s  i n  m e n t a l  i n s t i t u t i o n s  w h o  w e r e  
r e q u i r e d  to p e r f o r m  w o r k  o f  q u e s t i o n a b l e  t h e r a p e u t i c  v a l u e .  But  
v i e w e d  f r o m  t h e  p r o g r a m ' s  p e r s p e c t i v e ,  t h i s  o b l i g a t i o n  m a k e s  
l i t t l e  s e n s e .  F i r s t  o f  a l l ,  the- e c o n o m i c  i m p a c t  o n  t h e  p t o g r a m  
is t r e m e n d o u s .  O u r  e s t i m a t e s  a r e  t h a t  t h e  i n c r e a s e d  o p e r a t i o n a l  
c o s t s  f o r  N u g e n ' s  R a n c h  f o r  p a y i n g  m i n i m u m  w a g e s  t o  48 c l i e n t s
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f o r  o n l y  a f e w h o u r s  o f  w o r k  p e r  d a y  a m o u n t s  t o  S 2 3 0 . 0 0 0  
a n h u a l l y . T h i s  i s  w i t h o u t  a n  a n a l y s i s  o f  f r i n g e ,  o v e r h e a d  
c o s t s ,  an d  t h e  p o s s i b l e  n e c e s s i t y  t o  a d d  a d d i t i o n a l  c l e r i c a l  
h e l p  to h a n d l e  t h e  a d m i n i s t r a t i v e  b u r d e n  r e l a t e d  to t h e  
p a y r o l l .

B u t  the m o r e  i m p o r t a n t  c o n c e r n  i s  t h e  t h e r a p e u t i c  v a l u e  o f  
t h e  w o r k  to c l i e n t s  at' t h e  R a n c h .  It is in t h i s  a r e a  w h e r e  t h e  
w o r k  t h e r a p y  p r o g r a m  p l a n n e d  f o r  t h e  R a n c h  d i f f e r s  f r o m  t h e  
a c t i v i t i e s  n o r m a l l y  r e q u i r e d  of p a t i e n t  w o r k e r s  i n  o t h e r  
i n s t i t u t i o n s .

T h e  p r o g r a m ' s  t r e a t m e n t  p h i l o s o p h y  s t a r t s  f r o m  t h e  p r e m i s e  
t h a t  it m a k e s  n o  s e n s e  t o  h a v e  c l i e n t s  sit a r o u n d  f o r  t w o  y e a r s  
w h i l e  g o i n g  t h r o u g h  a l o n g  p e r i o d  of  s o b r i e t y .  T h e  h e a l t h  o f  a 
c h r o n i c  a l c o h o l i c  h a s  o f t e n  d e t e r i o r a t e d ,  a n d  p h y s i c a l  a c t i v i t y  
is n e c e s s a r y  t o  r e s t o r e  t h i s  health'. E q u a l l y  t r u e  is t h e  f a c t  
t h a t  a t y p i c a l  l o n g - t e r m  i n e b r i a t e  h a s  b e c o m e  a p u b l i c  p a r i a h  
w h o  l a c k s  s e l f - e s t e e m ,  m o t i v a t i o n ,  s e l f - w o r t h ,  a n d  t h e  m o s t  
m i n i m a l  o f  j o b  s k i l l s .  W o r k  t h e r a p y  c a n  e n a b l e  t h a t  i n d i v i d u a l  
to r e g a i n  s e l f - c o n f i d e n c e  a n d  a c q u i r e  s o m e  s k i l l s .  A n d  a n y o n e  
in  t h e  t r e a t m e n t  f i e l d  w i l l  t e l l  y o u  t h a t  a n  a l c p h o l i c  w h o  h a s  
j u s t  r e c e n t l y  s t o p p e d  d r i n k i n g  n e e d s  s o m e t h i n g  t o  o c c u p y  t h e  
t i m e  a n d  e n e r g y  t h a t  w a s  o n c e  s p e n t  d r i n k i n g .  If n o t h i n g  e ls e,  
t h e  w o r k  t h e r a p y  h e l p s  k e e p  t h e  a l c o h o l i c  f r o m  d r i n k i n g  b y  
k e e p i n g  h i m  b u s y .

U n f o r t u n a t e l y ,  t h e  l a w  d o e s  n o t  a d d r e s s  4 . e d i f f e r e n t  
t h e r a p e u t i c  v a l u e s  t h a t  w o r k  t h e r a p y  h o l d s  .or r e c o v e r i n g  
a l c o h o l i c s  a n a  d r u g  a d d i c t s  c o m p a r e d  t o p a t i e n t  w o r k e r s  in  
o t h e r  k i n d s  o f  i n s t i t u t i o n s .  T h e  l a w  s i m p l y  a p p l i e s  a n  " e c o n­
o m i c  r e a l i t y  t e s t "  a s  t h e  r u b r i c  f o r  w h e r  c l i e n t s  a r e  t o  b e  
p a i d  t h e  m i n i m u m  w a g e .  B y  d e f i n i t i o n ,  h o w e v e r ,  a l m o s t  a n y  f o r m  
o f  w o r k  t h e r a p y  w i l l  a r g u a b l y  m e e t  t h e  e c o n o m i c  r e a l i t y  t e s t  
a n d  t h e r e f o r e  r e q u i r e  t h e  p a y m e n t  of  w a g e s .

T h e  o p t i o n s  o p e n  t o  t h e  p r o g r a m  a r e  n o t  e s p e c i a l l y  a t t r a c ­
ti v e .  I f  t h e  wor}< t h e r a p y  c o n c e p t  is s c r a p p e d  . b e c a u s e  of  t h e  
e c o n o m i c  c o s t  to t h e  p r o g r a m ,  the R a n c h  w i l l  f i n d  i t s e l f  
s t r i p p e d  o f  a t r e a t m e n t  t e c h n i q u e  w h i c h  is c r i t i c a l  to t h e  
s u c c e s s  o f  t h e  p r o g r a m .  I f  t h e  R a n c h  is c o m p e l l e d  t o  d i v e r t  
s u b s t a n t i a l  o p e r a t i o n a l  f u n ^ s  e a c h  y e a r  f o r  t h e  p a y m e n t  o f  
c l i e n t  w a g e s ,  o t h e r  e q u a l l y  i m p o r t a n t  a s p e c t s  o f  t h e  p r o ­
g r a m  - r e n o v a t i o n ,  s t a f f  s a l a r i e s ,  a d m i n i s t r a t i o n ,  et c . - w i l l  
s u f f e r .
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T h e  l e g a l  a ut h o r  • t y  fo r t h e  p r o g r a m  to r e c o u p  wag'rs p a i d  
to c l i e n t s  b y  c h a r g i n g  t h e m  a h i g h e r  f e e  f o r  t h e i ^  c o s t  o f  c a r e  
a m o u n t s  t o a s c a m  t h a t  h a s  n o  p r a c t i c a l  or  'iherpeutic v a l u e .  
T h e  p r o g r a m  w o u l d  s i m p l y  b e  " p a y i n g "  c l i e n t s  w i t h  o n e  h a n d ,  a n d  
t a k i n g  it b a c k  w i t h  t h e  o t h e r .  T h i s  k i n d  of  c h a r a d e  to  m e e t  t h e 
r e q u i r e m e n t s  o f  t h e  l a w  w o u l d  o n l y  s e r v e  to  g e n e r a t e  c l i e n t  
r e s e n t m e n t  t o w a r d  t h e  p r o g r a m .

T h e  p r o g r a m  i s  n o t  s u g g e s t i n g  t h a t  th e  c l i e n t s  b e  p a i d  n o  
w a g e s  a t  all. R a t h e r ,  i t  h o p e s  t o  p a y  t h e  c l i e n t s  s o m e  f o r m  o f  
c o m p e n s a t i o n  s o  t h a t  e a c h  c l i e n t  c a n  h a v e  h i s  or- h e r  o w n  m o n e y  
to u s e  ;:r o r  : t h e - p u r c h a s e  of- i n c i d e n t a l s  a n d  .gifts d u r i n g  - 
t r e a t m e n t ,  a n d  a l s o  b e  a b l e  t o  b u i l d  u p  a r e s e r v e  f u n d  to b e  
u s e d  a t  th e  t i m e  o f  r e l e a s e  f r o m  t r e a t m e n t .  A l l  t h e  p r o g r a m  is  
a s k i n g  f o r  is r e l i e f  f r o m  t h e  o b l i g a t i o n  to  p a y  e a c h  c l i e n t  
S 3 . 8 5  p e r  h ou r.

■I' b'elieve t h a t  t h i s  c a n  b e  a c c o m p l i s h e d  b y  a n  a m e n d m e n t  to 
the  A l a s k a  W a g e  a n d  H o u r  A c t  w h i c h  w o u l d  e x e m p t  d r u g  a n d  
a l c o h o l i s m  c e n t e r s  f r o m  t h e  o b l i g a t i o n  t o  p a y  a m i n i m u m  w a g e  to  
p a t i e n t  w o r k e r s .  I a l s o  b e l i e v e  it w o u l d  b e  a p p r o p r i a t e  t o  
a m e n d  t h e  U n i f o r m  A l c o h o l i s m  a n d  I n t o x i c a t i o n  T r e a t m e n t  A c t  b y  
a d d i n g  a n e w  s e c t i o n  w h i c h  w o u l d  a u t h o r i z e  t h e  D e p a r t m e n t  to 
f u n d  p r o g r a m s  f o r  w o r k  t h e r a p y  p r o j e c t s ,  i n c l u d i n g  m o n i e s  t o  
p a y  a c e r t a i n  m i n i m a l  c o m p e n s a t i o n  to  c l i e n t s  ( l e s s  t h a n  S I . 0 0  
p e r  h o u r  I w o u l d  t h i n k ) .  H B  194 c u r r e n t l y  c o n t e m p l a t e s  a n  
a n a l o g o u s  i n s t i t u t i o n a l  e m p l o y m e n t  s c h e m e  f o r  s t a t e  p r i s o n e r s  
a n d  it m i g h t  b e  p o s s i b l e  t o  p a y  r e s i d e n t s  in l o n g - t e r m

t r e a t m e n t  c e n t e r s  a t  the s a m e  r a t e .

If  t h e s e  a m e n d m e n t s  a r e  c o n s i d e r e d ,  it  w o u l d  b e e s s e n t i a l  
to i n c l u d e  l a n g u a g e  s t a t i n g  t h a t  t h e  l e g i s l a t i o n  s e r v e s  ein 
i m p o r t a n t  a n d  e x c l u s i v e  s t a t e  f u n c t i o n  (t he  t r e a t m e n t  o f
a l c o h o l i s m  t h r o u g h  f u n d i n g  to p r i v a t e ,  n o n - p r o f i t  p r o g r a m s ) .  
T h i s  l a n g u a g e ,  I b e l i e v e ,  w o u l d  p r o t e c t  th e  p r o g r a m  f r o m  t h e
a p p l i c a t i o n  o f  t h e  F a i r  ’L a b o r  S t a n d a r d s  Act. by  v i r t u e  of t h e
h o l d i n g  in  N a t i o n a l  L e a g u e  v. U s u r y .

U n f o r t u n a t e l y ,  t h i s  e n t i r e  p r o b l e m  r e g a r d i n g  t h e  p a y m e n t  
o f  w a g e s  to c l i e n t s  j u s t  r e c e n t l y  s u r f a c e d .  I r e a l i z e  t h e  
p r a c t i c a l  p r o b l e m s  o f  s e e k i n g  t h e s e  a m e n d m e n t s  t h i s  l a t e  in t h e  
l e g i s l a t i v e  s e s s i o n .  P l e a s e  l e t  m e  k n o w  if /o u s e e  -any w a y  o f  

o b t a i n i n g  t h e  relie/, b e f o r e  t h e  s e s s i o n  e n d s .
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R e p r e s e n t a t i v e  P a t  C a r n e y  an d  ■ S e n a t o r  K e r t t u l a  h a v e  b e e n  
s t r o n g  s u p p o r t e r s  o f  t h e  R a n c h  an d  a r e  a w a r e  o f t h e  p r o b l e m s  
t h a t  the p r o g r a m  e x p e r i e n c e d  l a s t  y e a r .  I h a v e  a l s o  a s k e d  t h e m  
f o r  a s s i s t a n c e  w i t h  t h e  i s s u e s  I h a v e  d i s c u s s e d .

F e e l  f r e e  t o  c a l l  o r  w r i t e  if y o u  n e e d  a n y  a d d i t i o n a l  
i n f o r m a t i o n .

S i n c e r e l y ,

R E E S E ,  R I C E  8 V O L L A N D ,  P.C.

t :

cc: L e o n a r d  a n d  H e n r i e t t a  N u g e n
B o a r d  o f  D i r e c t o r s  

P R V / k k r
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S e n a t o r  J a l m a r  K e r t t u l a  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Ju ne a u,  AK 9 9 8 1 1  

RE: N u g e n ' s  R a n c h

D e a r  S e n a t o r  K e r t t u l a :

L e o n a r d  and H e n r i e t t a  N u g e n  h a v e  a s k e d  rise to w r it e  y o u  
c o n c e r n i n g  the pa s t d e v e l o p m e n t s  r e g a r d i n g  the f u n d i n g  of 
N u g e n ' s  R a n c h ,  the l o n g - t e r m  a l c o h o l i s m  t r e a t m e n t  f a c i l it y  
o p e r a t e d  by A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  S e r v i c e s  
( f o r m e r l y  A l a s k a  S o c i a l  & H e a l t h  S e r v i ce s)  u n d e r  the
d i r e c t i o n  of L e o n a r d  and H e n r i e t t a  Nuge n. As you a re  
u n d o u b t e d l y  aware, a g r a n t  f r o m  the S t a t e  O f f i c e  of
A l c o h o l i s m  and D r u g  A b u s e  (SOADA) in D e c e m b e r  of 1981 
r e n e w e d  f u n d i n g  for the f a c i l i t y  a f t e r  s t a t e  f u n d i n g  h ad  
b e e n  s u s p e n d e d  for a s i x - m o n t h  p e r i o d .  T h e  p r o g r a m  e x p e c t s  
to be o p e r a t i o n a l  by e a r l y  su mm er , p r e s u m i n g  that r e n o v a t i o n  
is c o m p l e t e  o n  the f a c i l i t y ,  and th at s u f f i c i e n t  o p e r a t i o n a l  
fu nd s  ai*e e x t e n d e d .  I k n o w  that y o u  h a v e  e x p r e s s e d  an  
i n t e r e s t  in the p r o g r a m ,  a nd  I t h o u g h t  that a c o m p l e t e
h i s t o r y  of e v e n t s  w o u l d  be h e l p f u l  in u n d e r s t a n d i n g  why the 
p r o j e c t  h a s  b e e n  d e l a y e d  in r e a c h i n g  its full o p e r a t i o n a l

phase.

On b e h a l f  of the p r o g r a m ,  I w o u l d  a l s o  like to take 
this o p p o r t u n i t y  to r e q u e s t  y o u r  s u p p o r t  for c o n t i n u e d  s t a c e  
f u n d i n g  of the a l c o h o l i s m  t r e a t m e n t  pr o gr am s . I also h o p e  
tha t you  c a n  be of  s o m e  g u i d a n c e  in a d d r e s s i n g  two p r o b l e m s  
that may b e s t  be r e s o l v e d  t h r o u g h  the l e g i s l a t i v e  proces s:
(1 ) the aporopri.a te s t a n d a r d s  for r e v i e w  of s t a t e - f u n d e d  
p r o g r a m s ,  and ; (2 ) the a p p a r e n t  o b l i g a t i o n  of r e s i d e n t i a l  
t r e a t m e n t  p r o g r a m s  to pay a m i n i m u m  w a g e  to p a t i e n t s  w h o s e  
" w o r k "  at the f a c i l i t y  is pa rt of a t h e r a p e u t i c  t r e a t m e n t  

p r o g ra m .

f > * *

J O m w  R C C S C  
w i t  S O N  a. P i C C  
Philip r v o u a »'C| 
V I R G I N I A  B O N i R C  L  C *■* Q O
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l’age Two

i h a v e  b e e n  r e p r e s e n t i n g  A l a s k a  A l c o h o l i s m  R e h a b i l i­
tation S e r v i c e s  (AARS) s in c e early J u n e ,  1981. At that time, 
the o r g a n i z a t i o n  w a s  in a p a r t i c u l a r l y  t r o u b l e s o m e  p e r i o d  
w i t h  its two t r e a t m e n t  p r o g r a m s ,  T h e  S t u d i o  Club, and 
N u g e n 's Ranch. T h e  S t u d i o  Club, the s h o r t - t e r m  c a r e  f a c i l i t y  
in A n c h o r a g e  o p e r a t e d  by the Nu ge cs ,  h a d  run in to  d i f f i c u l t y  
b e c a us e  of an ' a n o n y m o u s  l e t t e r  of c o m p l a i n t  w r i t t e n  to the 
M u n i c i p a l i t y  of A n c h o r a g e  D e p a r t m e n t  o f  H e a l t h  and E n v i r o n­
mental P r o t e c t i o n  ( B e h a v i o r a l  H e a l t h ) ,  the S t a t e  D e p a r t m e n t  
of H e a l t h  & S o c i a l  S e r v i c e s  (the D e p a r t m e n t ) ,  tht A n c h o r a g e  
o f f i c e  of S O A D A ,  . and v a r i o u s  st ate l e g i s l a t o r s .  
S i m u l t a n e o u s l y ,  the M u n i c i p a l  O f f i c e  of the O m b u d s m a n  w as 
i n v e s t i g a t i n g  a n  i n d i v i d u a l  c l i e n t  c o m p l a i n t  a b o u t  the fee 
c h a r g e d  h e r  fo r t r e a t m e n t .  F i n a l l y ,  a $ 2 , 0 0 0  per m o n t h  re n t  
i n c r ea s e d e m a n d e d  by T h e  S t u d i o  Club'.” l a n d l o r d  f o r c e d  the 
p r o g r a m  to c l o s e  its d o o r s  in la t e J u n e  of l a s t  year.

At the s a m e  time, the o r g a n i z a t i o n ' s  FY '82 g r a n t
a p p l i c a t i o n  for N u g e n ' s  R a n c h  - the l o n g - t e r m  c a r e  f a c i l i t y  
to be l o c a t e d  in  the V a l l e y  - w a s  in  the p r o c e s s  of r e v i e w  
by SOADA. A l t h o u g h  the D e p a r t m e n t  h a d  a L r e a d y  e x t e n d e d  FY
'81 gr a nt  funds for the p u r c h a s e  of the f ac i l i t y ,  a d d i t i o n a l
f un ds  w e r e  n e e d  for e x t e n s i v e  r e n o v a t i o n  o f  the b u i l d i n g ,  
and  for o p e r a t i n g  the R a n c h  o n c e  r e n o v a t i o n  was c o m p l e t e .  
U n f o r t u n a t e l y ,  t he  p r o b l e m s  e n c o u n t e r e d  w i t h  T h e  S t u d i o  C l u b  
led to a s u s p e n s i o n  of f u n d in g f o r  N u g e n ' s  Ranch.

The  p r o b l e m s  a ll  b e g a n  o n  J u n e  1, 1981 w i t h  the
delivet'y of a n  " a n o n y m o u s  l e t t e r "  to v a r i o u s  s t a t e  and 
m u n i c i p a l  o f f i c e s .  I n e x p l i c a b l y ,  and wi'thout i n f o r m i n g  the 
p r o g r a m  of t h e i r  p l a n n e d  a c t i v i t i e s ,  r e p r e s e n t a t i v e s  of the 
D e p a r t m e n t ,  the A n c h o r a g e  o f f i c e  of  S O A D A  and B e h a v i o r a l  
H e a l t h  m e t  in A n c h o r a g e  on the m o r n i n g  of J u n e  3, 19 8 1  —
just: A 8 h o u r s  a f t e r  r e c e i p t  of the l e C t e r  - -  and c o n v e n e d  a 
joint s t a t e  and m u n i c i p a l  r e v i e w  t e a m  to i n v e s t i g a t e  Th e 
S t u d i o  Club. D e s p i t e  the f a c t  s o m e  of the s t a t e  and 
m u n i c i p a l  o f f i c i a l s  k n e w  that the " a n o n y m o u s  l e t t e r "  wa s  
d r a f t e d  by e x - e m p l o y e e s  of T h e  S t u d i o  C lu b,  the p r o g r a m  wa s  
n e v e r  g i v e n  the o p p o r t u n i t y  to r e s p o n d  to the a l l e g a t i o n s  
p r i o r  to the d e c i s i o n  to e s t a b l i s h  the r e v i e w  team, n o r  w e r e  
the i d e n t i t i e s  o f  the a u t h o r s  of  that l e t t e r  e v e r  d i s c l o s e d  
to the pr og r am .

I ni t ia l l y ,  h o w e v e r ,  L e o n a r d  and H e n r i e t t a  w e r e  not c o n­
cer n e d  a b o u t  the s t a t e / m u n i c i p a l  r e v i e w .  As r e c e n t l y  as 
A p ri l,  19S1, S O A D A  h a d  g i v e n  T h e  S t u d i o  C l u b  a 93 p e r c e n t  
o v e ra ll  c o m p l i a n c e  r a t i n g  w i t h  J C A H  s t a n d a r d s  for a l c o h o l i s m  
t r e a t m e n t  p r o g r a m s .  T h e  a n o n y m o u s  l e t t e r  i t s e l f  w a s  w r i t t e n  
in such a n  e x a g g e r a t e d  and v i t u p e r a t i v e  tone that it s e e m e d  
o b v i o u s  that the a  h o r s  had a g r u d g e  a g a i n s t  the p r o g r a m .  
A l t h o u g h  c o n c e r n e d  a b o u t  the a l l e g a t i o n s ,  the N u g e n s  felt 
that a f a i r  and s p e e d y  r e v i e w  w o u l d  ' v i n d i c a t e  T h e  S t u d i o  

C 1u b 1s r e c o r d .
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But as the r e v i e w  p r o c e e d e d ,  I b e c a m e  c o n c e r n e d  about 
the i m p a r t i a l i t y  arid f a i r n e s s  -of .the pr oc e ss .  Initial 
r e q u e s t s  on  my p a r t  to d e t e r m i n e  the s c o p e  of che review, 
and to m e e t  w i t h  r e p r e s e n t a t i v e s  of the r e v i e w  team and the 
D e p a r t m e n t  p r i o r  to i n i t i a t i n g  the a c t u a l  re vi ew , wer e 
r e c e i v e d  as i n d i c a t i o n s  th at  the p r o g r a m  w a s  not c o o p e r a t i n g  
a nd  "had s o m e t h i n g  to h i d e . "  E v e n  the r e a s o n a b l e  r e q u e s t  on 
my  pa rt  that the i n v e s t i g a t i o n  be c o n d u c t e d  in a m a nn e r 
c o n s i s t e n t  w i t h  the  p r o g r a m ' s  o b l i g a t i o n  to p r e s e r v e  client 
c o n f i d e n t i a l i t y  p u r s u a n t  Co 42 CF R 2.1 et s j t r ^  w 3 * r e p o r t e d  
by one r e v i e w  t e a m  m e m b e r  as a n  a t t e m p t  by the p r o g r a m  to 
p r e v e n t  the r e v i e w  t e a m  f r o m  t a l k i n g  to S~;M d i o  C l u b  clients. 
N o t h i n g  c o u l d  h a v e  b e e n  f u r t h e r  f r o m  the truth; the p r o g r a m  
a l w a y s  i n t e n d e d  to a n d  did f u l l y  c o o p e r a t e  w i t h  the review.

N e v e r t h e l e s s ,  a f t e r  the r e v i e w  w a s  c o m p l e t e d ,  I 
c o n c l u d e d  th at  the i n v e s t i g a t i o n  w a s  c o n d u c t e d  i n  a r a t he r  
s h a l l o w  m a nn e r.  A l t h o u g h  the r e v i e w  te am  h a d  b e e n  s u p pl i ed  
w i t h  a list of  a l l  c u r r e n t  a n d  p a s t  e m p l o y e e s  d u r i n g  The 
S t u d i o  C l u b ' s  l a s t  y e a r  of o p e r a t i o n ,  the revie*. team 
i n t e r v i e w e d  o n l y  s i x  f o r m e r - e m p l o y e e s  o t h e r  th an  L e o n a r d  and 
H e n r i e t t a  - t h r e e  c o u n s e l o r s ,  a s e c r e t a r y ,  the a f t e r - c a r e  
s p e c i a l i s t ,  a nd  a r e c e p t i o n i s t  who had o n l y  w o r k e d  there 
f i v e  weeks. A l l  t h r e e  c o u n s e l o r s  - o n e  of w h o m  h ad  w o r k e d  at 
T h e  S t u d i o  C l u b  o n l y  o ne m o n t h  - had e i t h e r  r e s i g n e d  or been 
d i s m i s s e d  as a r e s u l t  of p o l i c y  d i s p u t e s  a b o u t  the program. 
T h e  o n ly  c l i e n t  the r e v i e w  te am  i n t e r v i e w e d  w a s  the one 
c l i e n t  w ho  h a d  c o m p l a i n e d  to the M u n i c i p a l  O m b u d s m a n ' s  
o f f i c e  a b o u t  the f e e  c h a r g e d  to h e r  in A p r i l .  M o s t  of the 
a l l e g a t i o n s  w e r e  a c c e p t e d  by th e  r e v i e w  t e a m  at face .value. 
D e s p i t e  the i d e n t i f i c a t i o n  of c l i e n t s  w h o  w e r e  a l l e g e d l y  
" a b u s e d "  in the p r o g r a m ,  the r e v i e w  t e a m  n e v e r  c o n t a c t e d  
t h o s e  c l i e n t s  t h e m s e l v e s  in o r d e r  to c o r r o b o r a t e  the 
a l l e g a t i o n s .  S i m i l a r l y ,  t he  a l l e g a t i o n  tha t T h e  S t u d i o  Cl ub  
s e r v e d  s p o i l e d  fo o d was n e v e r  a d e q u a t e l y  p u r s u e d .  A l t h o u g h  
the p r o g r a m  h a d  h i r e d  a n u t r i t i o n i s t  to e x a m i n e  an d  p r e p a r e  
the  m e nu s  and h a d  a list o f  all s u p p l i e r s  of  f o od s t u f f s ,  the 
r e v i e w  team n e v e r  saw fit to talk to t h e s e  i n d i v i d u a l s  
r e g a r d i n g  the v a r i o u s  a l l e g a t i o n s .  M o s t  o f . t h e  c u r r e n t  staff 
a nd c l i e n t s  w h o  w e r e  s u p p o r t i v e  of the p r o g r a m  w e r e  n e v e r  
e v e n  c o n t a c t e d ,  let a l o n e  i n t e r v i e w e d .

In l i gh t  of t h e  n a t u r e  of the r e v i e w  it se l f , it was not 
s u r p r i s i n g  th at  the c o n c l u s i o n s  r e a c h e d  by the r e v i e w  team 
w e r e  u n f a v o r a b l e  to T h e  S t u d i o  Club. E v e n  th o se  f a v o r a b l e  
a s p e c t s  of the r e v i e w  (e . g . , the a b s e n c e  of a n y  e v i d e n c e  
t h a t  c l i e n t  r e c o r d s  w e r e  a l t e r e d )  w e n t  u n r e p o r t e d  in a 
s u m m a r y  i s su e d by the C o m m i s s i o n e r ' s  o f f i c e .  As a r e su lt  of 
the p r e l i m i n a r y  f i n d i n g s  of the 'review team, f u n d i n g  for the 
r e n o v a t i o n  and o p e r a t i o n  of N u g e n ' s  R a n c h  was s u s p en d ed  
i n d e f i n i t e l y .  To  c o m p l i c a t e  m a t t e r s ,  the M u n i c i p a l  
O m b u d s m a n ' s  o f f i c e  c o n d u c t e d  its own i n v e s t i g a t i o n  into che 
p r a c t i c e s  of  T h e  S t u d i o  Cl ub . In May, the O m b u d s m a n ' s  o f f i ce
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re c ei v ed  a c o m p l a i n t  fr o m  a f o r m e r  S t u d i o  C l u b  client 
r e l at ed  to the t r e a t m e n t  fee c h a r g e d  the client. Thi s 
c o m p l a i n t  wa s  t h o u g h t  to be r e s o l v e d  to ev eryones' 
s a t i s f a c t i o n  in e a r l y  Ju ne. W i t h o u t  n o t i f y i n g  S t u d i o  C lu b  
official s,  h o w e v e r ,  the O m b u d s m a n ' s  o f f i c e  i n i t i a t e d  its own 
i n v e s t i g a t i o n  i n t o  the p r o g r a m .  This w a s  a p p a r e n t l y  pro mp t ed  
by the fact that B e h a v i o r a l  H e a l t h  t r a n s m i t t e d  a copy of the 
a n o n y m o u s  l e t t e r  to the O m b u d s m a n ' s  o f f i c e  i m m e d i a t e l y  a f t e r  
it w a s  r e ce iv ed. T h e  M u n i c i p a l  O m b u d s m a n ' s  r e p o r t  was i ssued  
in ea rly August.

The.. O m b u d s m a n ' s  r e p o r t  was e s p e c i a l l y  ou t ra g e o u s .  
D e f a m a t o r y  c o m m e n t s  u p r e  r e p e a t e d  e i t h e r  w i t h o u t  any basis 
in  fact, or k n o w i n g  that they W e r e  c o n t r a r y  to fact. At 
l e a s t  one d o c u m e n t  c r i t i c a l  to a n  a l l e g a t i o n  that the 
p r o g r a m  had i m p r o p e r l y  c h a r g e d  fees, w a s  e i t h e r  i n t e n t i o n­
all y  or n e g l i g e n t l y  m i s c h a r a c t e r i z e d . U n f o r t u n a t e l y ,  the 
s t a t e / m u n i c i p a l  r e v i e w  team, r e f e r r e d  to the f i n d i n g s  of the 
O m b u d s m a n ' s  o f f i c e  as e v i d e n c e  of m i s m a n a g e m e n t  by T h e  
S t u d i o  Club.

In e a r l y  fall, the m a t e r i a l s  c o m p i l e d  by the 
s t a t e / m u n i c i p a l  r e v i e w  te am  w e r e  r e f e r r e d  to the A t t o r n e y  
G e n e r a l ' s  o f f i c e  for th e p u r p o s e  of r e v i e w .  I a l s o  o b t a i ne d 
the r e v ie w  t e a m ' s  r e c o r d s  and b e g a n  n e g o t i a t i o n s  wi th  Br u ce  
Bot el h o,  A s s i s t a n t  A t t o r n e y  G e n e r a l .  F i n a l l y ,  in e a r l y  
D e c e m b e r ,  I m e t  in J u n e a u  w i t h  B o t e l h o  a n d  G e o r g e  M u n d e l l  
f r o m  SOADA and f i n a l i z e d  a M e m o r a n d u m  of A g r e e m e n t  w h i c h  
r e s o l v e d  the m a t t e r  a nd p r o v i d e d  for the r e f u n d i n g  of 
N u g e n ' s  Ranch. T h e  p r o g r a m  h a s  now b e e n  a w a r d e d  funds to 
p r o v i d e  for the r e n o v a t i o n  of the f a c i l i t y  ($ 225,000) plus 
o p e r a t i o n a l  f un d s t h r o u g h  A p r i l  15, 1982, as we l l as funds
to p ay  for all e x p e n s e s  i n c u r r e d  s i n c e  J u l y  1, 1981,
i n c l u d i n g  p a r t i a l  a t t o r n e y ' s  fees. D e s p i t e  a loss of time 
and c r e d i b i l i t y  d u r i n g  the r e v i e w  p r o c e s s ,  the p r o g r a m  n o w  
e x p e c t s  to be b a c k  i n t o  the b u s i n e s s  it d o e s  so well, 
t r e a t i n g  a l c o h o l i c s ,  by lat e M a y  or e a r l y  J u n e .

In f a i r n e s s ,  the p r o g r a m ' s  e x p e r i e n c e  w i t h  the r e v i e w  
p r o c e s s  took a d r a m a t i c  t u r n  once the e n t i r e  issue w a s  
r e f e r r e d  to the A t t o r n e y  G e n e r a l ' s  o f f i c e  a n d  to the J u n e a u  
o f f i c e  of S OADA. T h e  f r a n k  a n d  r e a l i s t i c  n e g o t i a t i o n s  that I 
e x p e r i e n c e d  w i t h  B r u c e  B o t e l h o  and G e o r g e  M u n d e l l  sh ou ld  
h a v e  o c c u r r e d  in e a r l y  J u n e .  S O A D A ' s  r e a l i s t i c  a s s e s s m e n t  of 
the a n o n y m o u s  l e tt er ,  a n d  Mr. Botelho'. s i n d e p e n d e n t  a n a l y s i s  
of the st at e  r e v i e w ,  s a v e d  the p r o g r a m  a n d  the state the 
n e e d l e s s  e x p e n s e  of p r o c e e d i n g  t h r o u g h  a c o m p l i c a t e d ,  time 
c o n s u m i n g ,  e x p e n s i v e ,  and u n n e c e s s a r y  a d m i n i s t r a t i v e  
h e a r i n g .
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. I can't say that r e p r e s e n t a t i v e s  of the p r o g r a m ,  and 
L e o n a r d  a nd.j Henri e t ta in p a r t i c u l a r ,  d o n ' t  s t il l h a r b o r  some 
ill f e e l i n g ^  and d i s t r u s t  as a r e s u l t - o f  the t r e a t m e n t  they 
r e c e i v e d  during the s u m m e r  and e a r l y  fall of last year. But 
d e s p i t e  those f e e l i ng s,  the  p r o g r a m  and the N u g e n s  urge you 
to c o n t i n u e  to s u p p o r t  full s t a t e  f u n d i n g  for a l c c h o l i s m  
t r e a t m e n t  p r o g r am s . A l t h o u g h  SOADA has  r e a f f i r m e d  its 
c o m m i t m e n t  to l o n g - t e r m  a l c o h o l i s m  t r e a t m e n t ,  the p o l i t i c a l  
r e a l i t y  for g r a n t - i n - a i d  p r o g r a m  f u n d i n g  is that a n y  gener al  
r e d u c t i o n  in a l c o h o l i s m  m o n i e s  as a w h o l e  wi ll  have an 
e c h o i n g  a f f e c t  o n  funds o t h e r w i s e  e a r m a r k e d  for t r ea tm e nt .  
B e c a u s e  the ne e d  for l o n g - t e r m  a l c o h o l i s m  t r e a t m e n t  in this 
s t a t e  is so c r i t i c a l ,  and b e c a u s e  the N u g e n s  h a v e  
d e m o n s t r a t e d  a h i g h  d e g r e e  of s u c c e s s  in  t r e a t i n g  a l c o h o l i s m  
in t he  past, t he  c i t i z e n r y  of this s ta t e s i m p l y  c a n n o t  
a f f o r d  any r e d u c t i o n  in m o n i e s  that c a n  be mad e a v a i l a b l e  
for e i t h e r  s h o r t - t e r m  or l o n g - t e r m  a l c o h o l i s m  tre at me nt.

T h e  fact of the m a t t e r  is th a t N u g e n ' s  R a n c h  m u s t  w o r k  
in c o o p e r a t i o n  w i t h  all o t h e r  p r o g r a m s  a r o u n d  t he  state. 
C l i e n t s  wil l o n l y  be a c c e p t e d  at the R a n c h  a f t e r  ref e rr a l 
and s c r e e n i n g  by the a p p r o p r i a t e  local a l c o h o l i s m  program.  
The R a n c h ,  as a s t a t e - w i d e  o p e r a t i o n ,  m u s t  be s e n s i t i v e  to 
Che n e e d s  of u r b a n  and rural, a r e a s ,  and a l l o c a t e  its li mi t ed
bed s p a c e  (48) s o  as to m a x i m i z e  the p r o g r a m ' s  i m p a c t  on the
s t a t e - w i d e  a l c o h o l i s m  p r o b l e m .  T h e  p r o g r a m  mu st not o nl y  
d e v e l o p  c l e a r l y  w r i t t e n  c o o p e r a t i v e  w o r k i n g  a r r a n g e m e n t s  
w i t h  s h o r t - t e r m  a l c o h o l i s m  p r o g r a m s  a r o u n d  the stat e,  but it 
m u s t  a l s o  d e v e l o p  a h e a l t h y  and t r u s t i n g  w o r k i n g  r e l a t i o n­
ship  w i t h  t ho se  l o c a l  p r o g r a m s .  U n f o r L u n a’t e l y , if s h o r t - t e r m  
and l o n g - t e r m  p r o g r a m s  a r e  f o r c e d  to c o m p e t e  for l i m i t e d
a l c o h o l i s m  f u nd s,  that w o r k i n g  r e l a t i o n s h i p  can be 
j e o p a r d i z e d .  We s i m p l y  c a n n o t  a f f o r d  Co h a v e  the v a r i o u s
p r o g r a m s  f i g h t i n g  w i t h  e a c h  o t h e r  for mo ne y,  w h e n  they 
s h o u l d  be w o r k i n g  w i t h  e a c h  o t h e r  r e g a r d i n g  the p r o b l e m s  of 
c l i e n t s .

L a s t l y ,  a r e d u c t i o n  in g r a n t - i n - a i d  f u n d s  a v a i l a b l e  for 
a l c o h o l i s m  p r o g r a m s ,  o r  those f un ds  a l l o c a t e d  to the 
a d m i n i s t r a t i o n  o f  SO AD A, is n e i t h e r  a w el l  t h o u g h t  out nor 
a d e q u a t e  s o l u t i o n  to the p r o b l e m s  r e g a r d i n g  the s t a t e  r e v i e w  
p r o c e s s  w h i c h  w e r e  e x p o s e d  d u r i n g  T he S t u d i o  C l u b ' s  
i n v e s t i g a t i o n .  T h e  o n l y  e f f e c t i v e  way to i n s u r e  that o t h e r  
p r o g r a m s  do not e x p e r i e n c e  w h a t  The S t u d i o  C l u b  s u f f e r e d  
last y e a r  is to d e v e l o p  s t at e  r e g u l a t i o n s  and p r o c e d u r e s  
tha . a c c o r d  full d u e  p r o c e s s  to a p r o g r a m  that is ac cu s ed ,  
by c l i e n t s  or f o r m e r  s t a ff ,  of m i s m a n a g e m e n t .

T h i s  is o n e  a r e a  w h e r e  y o u  m a y  be of so m e  a s s i s t a n c e  to 
the p r o g r a m .  A l t h o u g h  c u r r e n t  s t a t e  r e g u l a t i o n s  p r o v i d e  so m e 
a d m i n i s t r a t i v e  r e m e d i e s  to p r o g r a m s  w h o s e  f u n d i n g  is 
t e r m i n a t e d  by the D e p a r t m e n t ,  t h e r e  a r e  no r e g u l a t i o n s  w h i c h
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g i v e  Che p r o g r a m  any p r o t e c t i o n  d u r i n g  the c o u r s e  of a state 
s p o n s o r e d  i n v e s t i g a t i o n .  T he a b s e n c e  'of any such g u i d e l i n e s  
w a s •p a r t i c u l a r l y  h a r m f u l  to A A K S  last year. The p r o g r a m  was 
f o r c e d  t o * s u f f e r  t h r o u g h  a n  u n j u s t i f i e d  -- and perhaps 
politically! m o t i v a t e d  i n v e s t i g a t i o n  w i t h o u t  any r emedies  
to insure that the i n v e s t i g a t i o n  w a s  c o n d u c t e d  fairly. 1 
h a v e  some ideas r e g a r d i n g  l e g i s l a t i o n  whic h w o u l d  d i r e c t  the 
a d o p t i o n  of a p p r o p r i a t e  r e g u l a t i o n s  by the D e p a r t m e n t  to 
p r e v e n t  this p r o b l e m  in the future. T h e  p r o g r a m  has a sk ed  me 
to in quire of y o u  w h e t h e r  or not y o u  wo ul d be s u p p o r t i v e  of 
s u c h  l eg i sl a t i o n ,  a n d  if so, how y o u r  o f f i c e  m a y  be of 
a s s i s t a n c e  in this e f f o r t .

It is a l s o  our u n d e r s t a n d i n g  that  a d e c r e a s e  in state 
r e v e n u e s  may r e s u l t  in s i g n i f i c a n t  cuts to v a r i o u s  state 
p r o g r a m s  and d e p a r t m e n t s .  A l c o h o l i s m  m o n i e s  may be 
p a r t i c u l a r l y  v u l n e r a b l e  to these c u t b a c k s  b e c a u s e  of the 
s i l e n t  c o n s t i t u e n c y  s e r v e d  by a l c o h o l i s m  p r o g r a m s .  I k n o w  
t h a t  the H o u s e  has a l r e a d y  c o n s i d e r e d  a s u b s t a n t i a l  d e c r e a s e  
in the G o v e r n o r ' s  p r o p o s e d  b u d g e t  for a l c o h o l i s m  monies. 
W e r e  a s i m i l a r  d e c r e a s e  to be a p p r o v e d  by the Senate, 
a l c o h o l i s m  p r o g r a m s  w o u l d  h a r d l y  be able to e x p a n d  their 
f ac i li t i e s ,  let a l o n e  k e e p  u p  wi th  the cost of in fla t io n.

I kn o w  that y o u  ha ve  been a s t ro n g s u p p o r t e r  of 
a l c o h o l i s m  p r o g r a m s  in the past, and the p r o g r a m  w i s h e s  to 
e n c o u r a g e  y o u r  c o n t i n u e d  s u p p o r t  of this issue in the 
fu ture. We p a r t i c u l a r l y  ho p e that y o u  will k e e p  in mi n d the 
f a c t  that a n y  _ut in a l c o h o l i s m  m o n i e s  coul d a d v e r s e l y  
a f f e c t  N u g e n ' s  R a n c h ,  a nd  t h e r e b y  l i m i t  the e f f e c t i v e n e s s  of 
t he onl y l o n g - t e r m  a l c o h o l i s m  p r o g r a m  in. the state.

T h e  p r o g r a m  is n o w  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  f u n d i n g  
b e c a u s e  of two r e c e n t  d e v e l o p m e n t s  w h i c h  h a v e  d r a m a t i c a l l y  
i n c r e a s e d  the c o s t s  of  o p e r a t i n g  t he  fa cility. D u e  to the 
n o w  a l mo st  n i n e - m o n t h  d e l a y  in b e g i n n i n g  r e n o v a t i o n s ,  and 
b e c a u s e  of the i n c r e a s e d  r e n o v a t i o n  w o r k  tha t is n e c e s s a r y  
by h e a l t h  and s a f e t y  c o de s,  the c o s t  of  r e n o v a t i n g  the 
f a c i l i t y  to be u s e d  as N u g e n ' s  R a n c h  has m o r e  than d ou bl e d .  
A l t h o u g h  the p r o g r a m  lias a l r e a d y  b e e n  a w a r d e d  a p o r t i o n  of 
t h e s e  r e n o v a t i o n  c o s t s  ( $ 2 2 5 , 0 0 0 ) ,  i.t m u s t  now  se ek  an
a d d i t i o n a l  $ 3 0 0 , 0 0 0  f r o m  F Y  '82 funds simply to c o m p l e t e  the
n e c e s s a r y  r e n o v a t i o n s .  E v e n  w i t h  t h e s e  i n c r e a s e d  r e n o v a t i o n  
c o s t s ,  the total c o s t  of p u r c h a s i n g  and r e n o v a t i n g  the
f a c i l i t y  is at l e a s t  h a l f  the cost of what w o u l d  be i n v o l v e d  
f or the c o n s t r u c t i o n  of an  e n t i r e l y  new f a c i l i t y  of equal
s iz e.  The p r o g r a m  e x p e c t s  to r e c e iv e full s u p p o r t  from the 
D e p a r t m e n t  in o b t a i n i n g  Che n e c e s s a r y  r e n o v a t i o n  funds, nut 
we a r e  n o n e t h e l e s s  a w a r e  that the i n c r e a s e d  r e n o v a t i o n  co sts 
will use u p  a l a r g e  p o r t i o n  of SOADA's FY '82 funds 
e a r m a r k e d  for lo n g t e r m  ca re. We s i mp ly  hope that this 
o n e - t i m e  e x p e n s e ,  a l t h o u g h  g r e a t e r  th an  o r i g i n a l l y  
a n t i c i p a t e d ,  w i l l  be v i e w e d  as a n e c e s s a r y  -- and still



c o m p a r i t i v e l y  i n e x p e n s i v e  co st  for e s t a b l i s h i n g  the long 
t e r m  alcjoholism r e h a b i l i t a t i o n  p r o g r a m  so d e s p e r a t e l y  ne ed ed 
in th is  j state.

S ec o nd ly ,  Che progra.; may c o n f r o n t  i n c r e a s e d  o p e r a t i o n­
al costs  b e c a u s e  of an o o l i g a t i o n  to pay c l i e n t s  at the 
f a c i l i t y  a m i n i m u m  w a g e  w h i l e  e n g a g e d  in wh a t  is cal le d 
" w o r k  t h e r a p y . "  T h e  t h e r a p e u t i c  d e s i g n  for N u g e n ' s  Ranch 
i n v o l v e d  a s c h e m e  w h e r e b y  cl i en ts ,  as part of their d ai ly  
r outine , w o u l d  be i n v o l v e d  in g a r d e n i n g ,  r a i s i n g  lives t oc k , 
g r e e n h o u s e  a c t i v i t i e s ,  m i n o r  rer ovations o n  Che facility, 
and the like. T h e  p r o g r a m  feei s s t r o n g l y  that c h r o n i c  
a l c o h o l i c s  get n o  b e n e f i t  fro m simp l y b ei ng  " w a r e h o u s e d "  at 
a n  i n s t i t u t i o n  f o r  a pe ri od  b e t w e e n  six m o n t h s  and two 
y ears. C l i e n t s  m u s t  be  a c t i v e l y  e n g a g e d  in a c t i v i t i e s  w h i c h  
w i l l  i n c r e a s e  t h e i r  h e a l th ,  o c c u p y  s o m e  of th ei r time, and 
t ra i n them in m i n i m a l  e m p l o y m e n t  s k i l l s  that c an be h e l p f u l  
w i t h  their e v e n t u a l  r e i n t e g r a t i o n  in to  their c o m m u n i t y .  Thi s 
w o r k  therap y,  w h e n  c o m b i n e d  wi th  t r a d i t i o n a l  f o rm s  of
c o u n s e l i n g ,  s h o u l d  r e s u l t  in a h i g h  rate of s u c c e s s  in
t r e a t i n g  c h r o n i c  a l c o h o l i s m .

But My a n a l y s i s  o f  st ate an d fe d er al  law i n d i c a t e s  that 
the p r o g r a m  may b e - u n d e r  an  o b l i g a t i o n  to pay c l i e n t s  at 
l ea st  a m i n i m u m  w a g e  w h i l e  e n g a g e d  in the w o r k  th er a py .  For 
r e a s o n s  that a r e  not clear, s t a t e  r e g u l a t i o n s  p u r s u a n t  to 
the M a s k a  W a g e  a n d  H o u r  Act s p e c i f i c a l l y  e x c l u d e  a l c o h o l i s m  
and d r u g  t r e a t m e n t  p r o g r a m s  from p r o v i s i o n s  w h i c h  w o u l d
o t h e r w i s e  en able the p r o g r a m  to pay l e s s  t h a n  a m i n i m u m  wage
to cl i en ts .  N o n e  of the s p e c i f i c  e x c l u s i o n s  of the A l as k a 
W a g e  an d  H o u r  Act p r o v i d e  e x c e p t i o n s  f o r  l o n g - t e r m  t r e a t m e n t  
f a c i l i t i e s  to p a y  c l i e n t s  less than a m i n i m u m  wage. B e c a u s e  
A l a s k a  lias not s p e c i f i c a l l y  i d e n t i f i e d  this ar e a of labor 
law as an i s s u e  of p a r t i c u l a r  state c o n c e r n ,  it is likely
that federal law, in a d d i t i o n  to s t a t e  law, w i l l  r e q u i r e  the 
p a y m e n t  of m i n i m u m  w a g e s .  1 h a v e  a l r e a d y  p r o v i d e d  S O A D A  w it h  
a d e t a i l e d  legal a n a l y s i s  of this p r o b l e m ,  and a m  w i l l i n g  to 
p r o v i d e  you w i t h  a copy if y o u  wish.

T h e  i mpac t o n  the p r o g r a m  and the s ta t e is si g ni f i c a n t .
E v e n  wi ch c l i e n t s  w o r k i n g  o n l y  a f e w  h o u r s  per day, the 
y e a r l y  cost of t h e  p r o g r a m  to pay a m i n i m u m  w a g e  to c l i e n t s  
e n g a g e d  in w o r k  t h e r a p y  is e s t i m a t e d  to be in e x c e s s  of 
$ 2 3 0 , 0 0 0  per y e a r .  T h i s  ad d s a s u b s t a n t i a l  cost to the
o p e r a t i o n  of the p r o g r a m  on a y e a r l y  basis.

T h e  s o l u t i o n  to this p r o b l e m  m a y  be in a l e g i s l a t i v e  
a m e n d m e n t  to the A l a s k a  Wage and H o c ;  Act e x e m p t i n g  p a t i e n t  
w o r k e r s  in r e s i d e n t i a l  d r u g  and a l c o h o l i s m  t r e a t m e n t  
p r o g r a m s  f r o m  the c o v e r a g e . o f  the s t a t u te ,  a n d  an a m e n d m e n t  
to the U n i f o r m  A l c o h o l i s m  I n t o x i c a t i o n  and T r e a t m e n t  Act
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w h i c h  w o ul d  p e r m i t  the p a y m e n t  of a s u b - m i n i m u m  wage to 
c l i e n t s  who are e n g a g e d  in w o r k  t h e r a p y  pr oj ects. I do not 
k n o w  w h e t h e r  l e g i s l a t i o n  of this n a t u r e  could be a c c o m­
pl i s h e d  this session, and we look for yo ur  d i r e c t i o n  on this 
i s s u e .

All of this is to say that the p r o g r a m  n e e d s  your 
c o n t i n u e d  s u p p o r t  on a l c o h o l i s m  m o n i e s  this ses si on , and 
a s s i s t a n c e  in p o s s i b l e  l e g i s l a t i v e  s o l u t i o n s  to som e of the 
p r o b l e m s  a l r e a d y  i d e n t i f i e d .  T h e  R a n c h  has b e e n  r e c e i v i n g  
s t r o n g  and c o n t i n u e d  .support fro m r e s i d e n t s  and  o r g a n i z a­
tions in the M a t - S u  V a l le y , and w e  u r g e  y o u r  c o n t i n u e d  
s u p p o r t  also.

Yo u are m o r e  th an  w e l c o m e  to cal l or  w r i t e  m e  if y o u  
ha v e any q u e s t i o n s .

S i n c e r e l y ,

R E E S E , R I C E  & V O L L A N D , P.C.

P R V / k k r

cc: L e o n a r d  & H e n r i e t t a  N u g e n
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S t a t e  of A l a s k a ,  )
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C O M P L A I N T

P l a i n t i f f s ,  by  a n d t h r o u g h  c o u n s e l  and  for .their c a u s e  

of a c t i o n ,  h e r e b y  a ll eg e :

I n t r o d u c t i o n

1 . T h i s  is a n  a c t i o n  f o r  d e c l a r a t o r y  and i n j u n c t i v e  

r e l i e f  b r o u g h t  b y  t h r e e  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s  r e c e i v i n g  

f u n d i n g  f r o m  the  S t a t e  o f  A l a s k a ,  O f f i c e  o f A l c o h o l i s m  ar.d D r u g  

A b us e ( h e r e a f t e r  S OA DA) . The p l a i n t i f f s  r e q u e s t  r e l i e f  in t h e 

f o r m  of  a d e c l a r a t o r y  j u d g m e n t  r u l i n g  t h a t  S O A D A ' s  r e q u i r e m e n t  

t h a t  a l c o h o l i s m  p r o g r a m s  s u b m i t  t h e  n a m e s  and s oc i a l  s e c u r i t y

I
n u m b e r s  o f  c l i e n t s  r e c e i v i n g  s e r v i c e s  in s t a t e  f u n d e d  p r o g r a m s '  is 

a v i o l a t i o n  of  t h e  A l a s k a  C o n s t i t u t i o n ,  and c e r t a i n  s t a t e  a n d  

f e d e r a l  l a w s  an d  r e g u l a t i o n s  g o v e r n i n g  the d i s c l o s u r e  of 

c o n f i d e n t i a l  i n f o r m a t i o n  o f  p a t i e n t s  r e c e i v i n g  a l c o h o l i s m  a n d 

d r u g  a b u s e  t r e a t m e n t .  F u r t h e r ,  t h e  p l a i n t i f f s  r e q u e s t  a



d e c l a r a t o r y  r u l i n g  t h a t  th e d a t a  c o l l e c t i o n  s y s t e m  a d o p t e d  b y the 

d e f e n d a n t s  h a s  b e e n  i m p l e m e n t e d  in v i o l a t i o n  o f  t h e  A l a s k a  

A d m i n i s t r a t i v e  P r o c e d u r e  Act.  A l t e r n a t i v e l y ,  p l a i n t i f f s  r e q u e s t  

that t h i s  c o u r t  o r d e r  th e d e f e n d a n t s  to p r o m u l g a t e  a p p r o p r i a t e  

r e g u l a t i o n s  g o v e r n i n g  t h e  i a c u r i t y  an d c o n f i d e n t i a l i t y  of the 

i n f o r m a t i o n  t h e y  s e e k  to c o l l e c t ,  s h o u l d  'he c o u r t  ru le  th a t 

o b t a i n i n g  s u c h  c o n f i d e n t i a l  i n f o r m a t i o n  is p e r m i s s i b l e  u n d e r  law.

P a r t i e s

2. P l a i n t i f f  M a t - S u  C o u n c i l  on  A l c o h o l i s m  ( h e r e a f t e r  

M a t - S u  C o u n c i l )  is a p r i v a t e ,  n o n p r o f i t  c o r p o r a t i o n  o r g a n i z e d  

p u r s u a n t  to A l a s k a  S t a t u t e s  a nd  is e n g a g e d  in a l c o h o l i s m  end 

s u b s t a n c e  a b u s e  t r e a t m e n t ,  r e f e r r a l  and p u b l i c  e d u c a t i o n .  The 

M a t - S u  C o u n c i l  is a r e c i p i e n t  of  s t a t e  g r a n t  f u n d s  p u r s u a n t  to 

g r a n t  No. 0 6 - 3 4 5 2  to p r o v i d e  o u t p a t i e n t  a l c o h o l i s m  t r e a t m e n t  

s e r v i c e s  to r e s i d e n t s  o f  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h .  The 

M a t - S u  C o u n c i l  p r o v i d e s  s u c h  s e r v i c e  to a p p r o x i m a t e l y  6 0  c l i e n t s  

on an o n g o i n g  b a s i s .

3. P l a i n t i f f  A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  

S e r v i c e s ,  Inc. ( h e r e a f t e r  A A R S ) is a privfjte, n o n p r o f i t  c o r p o r a­

tion  o r g a n i z e d  p u r s u a n t  to A l a s k a  S t a t u t e s  for th e p u r p o s e  of 

o p e r a t i n g  a l c o h o l i s m  t r e a t m e n t  f a c i l i t i e s  in the s t a t e  o f  A l as ka . 

A A R S  o w n s  a n d  o p e r a t e s  a l o n g - t e r m  t r e a t m e n t  f a c i l i t y  k n o w n  as 

N u g e n ’s R a n c h  in W a s i l l a ,  A l a s k a  a n d  r e c e i v e s  s t a t e  g r a n t  f u n d s  

p u r s u a n t  to g r a n t  No. 0 6 - 3 4 9 6  to o p e r a t e  t h e f a c i l i t y .  N u g e n  si
R a n c h  is a l o n g - t e r m ,  r e s i d e n t i a l  c a r e  f a c i l i t y  w i t h  the c a p a c i t y  

to s e r v e  48 c l i e n t s  r e f e r r e d  b y  o t h e r  p r o g r a m s  a r o u n d  t h e  st ate .

4. P l a i r t i f f  C i t y  of  V a l d e z  o p e r a t e s  a t r e a t m e n t  

f a c i l i t y  -known as  the V a l d e z  C o u n s e l i n g  C e n t e r  ( h e r e a f t e r  V a l d e z  

C e n t e r ) .  T h e  V a l d e z  C e n t e r  p r o v i d e s  a w i d e  r a n g e  of o u t - p a t i e n t



c o u n s e l i n g  s e r v i c e s  i n c l u d i n g  m e n t a l  h e a l t h ,  f a m i l y ,  d r u g  a b u s e  

a n d  a l c o h o l i s m  c o u n s e l i n g .  T h e  C i t y  o f  V a l d e z  r e c e i v e s  s t a t e  

g r a n t  f u n d s  p u r s u a n t  to G r a n t  No. 0 6 - 3 4 7 1  to o p e r a t t  the 

a l c o h o l i s m  t r e a t m e n t  c o m p o n e n t  cf its p r o g r a m  and s e r v e s  

a p p r o x i m a t e l y  30 c l i e n t s  o n  an o n g o i n g  b a s i s .

5. D e f e n d a n t  A l l e n  K o r h o n e n  s the A c t i n g  

C o m m i s s i o n e r  of  the D e p a r t m e n t  of  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  

S t a t e  o f  A l a s k a ,  ( h e r e a f t e r  the D e p a r t m e n t )  f o l l o w i n g  the r e s i g­

n a t i o n  o f  f o r m e r  c o m m i s s i o n e r  H e l e n  D. B e i r n e .  As A c t i n g  

C o m m i s s i o n e r ,  d e f e n d a n t  K o r h o n e n  has t h e  s t a t u t o r y  o b l i g e ' :  ion to 

s u p e r v i s e  the a d m i n i s t r a t i o n  o f  a l c o h o l i s m  p r o g r a m s  t h r o u g h o u t  

the s t a t e  of A l a s k a  p u r s u a n t  to AS  4 7 . 3 0 . 4 7 0  a n d  the p r o v i s i o n s  

o f  s t a t e  a nd  f e d e r a l  law.

6. D e f e n d a n t  R o b e r t  L. C o l e  is t h e  C o o r d i n a t o r  o f  the 

O f f i c e  o f  A l c o h o l i s m  a n d  D r u g  A b u s e ,  S t a t e  of A l a s k a .  As 

c o o r d i n a t o r  o f  SO A DA , d e f e n d a n t  C o l e  h a s  t h e  r e s p o n s i b i l i t y  f o r  

a d m i n i s t e r i n g  s t a t e  g r a n t  f u n d s  to a l c o h o l i s m  a n d  d r u g  t r e a t m e n t  

p r o g r a m s  w i t h i n  the s t a t e  of  A l a s k a  p u r s u a n t  to p r o v i s i o n s  o f  t h e  

U n i f o r m  A l c o h o l i s m  an d I n t o x i c a t i o n  T r e a t m e n t  Act, AS 4 7 . 3 7 . 0 1 0  

e t  s e q .

7. xn the p r o c e s s  of a d m i n i s t e r i n g  a n d  s u p e r v i s i n g  

r e c i p i e n t  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s ,  the D e p a r t m e n t  an d  S O A D A  

h a v e  i n s t i t u t e d  a da t a c o l l e c t i o n  s y s t e m  k n o w n  as  the M a n a g e m e n t  

I n f o r m a t i o n  S y s t e m  (MIS). U n d e r  th.e MI S , the D e p a r t m e n t  an d S O A D A  

r e q u i r e  r e c i p i e n t  p r o g r a m s  s u c h  as p l a i n t i f f s '  to d i s c l o s e  the 

n a m e  a n d  s o c i a l  s e c u r i t y  n u m b e r  cf e a c h  in'* _ v i d O a l  r e c e i v i n g  

t r e a t m e n t  at t h e i r  f a c i l i t i e s .

8. T h e  p l a i n t i f f  p r o g r a m s  h a v e  r e f u s e d  to p r o v i d e  the 

D e p a r t m e n t  a n d  S O A D A  w i t h  p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n

•
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r e q u i r e d  u n d e r  the  MIS, i n c l u d i n g  n a m e s  ar.d s o c i a l  s e c u r i t y  

n u m b e r s .  T h e  p l a i n t i f f  p r o g r a m s  f e e l  t h a t  t h e  d i s c l o s u r e  o f  s u c h  

i n f o r m a t i o n  v i o l a t e s  e t h i c a l  r e s p o n s i b i l i t e s  i m p o s e d  on t h e m  as
a

p r o f e s s i o n a l s  in the  fi eld o f  a l c o h o l i s m ,  t h a t  s u c h  a r e q u i r e m e n t  

v i o l a t e s  t h e i r  c l i e n t s '  r i g h t s  to p r i v a c y ,  t h a t  s u c h  d i s c l o s u r e  

wi ll  d e t e r  i n d i v i d u a l s  from- s e e k i n g  t r e a t m e n t  and t h a t  s u c h  

d i s c l o s u r e  is n o t  r e q u i r e d  p u r s u a n t  to s t a t e  and  f ed er al  law  or 

r e g u l a t i o n s  g o v e r n i n g  the c o n f i d e n t i a l i t y  o f  c l i e n t s  or p a t i e n t s  

r e c e i v i n g  d r u g  v a n d  a l c o h o l i s m  t r e a t m e n t .  A  c o p y  of R e s o l u t i o n  

No. 8 2 5 2  a d o p t e d  b y the C i t y  C o u n c i l  of t h e  C i t y  of V a l d e z  on 

b e h a l f  o f  th e V a l d e z  C o u n s e l i n g  C e n t e r  a n d  in o p p o s i t i o n  t o the 

MIS is a t t a c h e d  h e r e t o  as A t t a c h m e n t  A.

9. T h e  d e f e n d a n t s  h a v e  i n f o r m e d  p l a i n t i f f s  t h a t  t h e i r  

f a i l u r e  a n d  r e f u s a l  to p r o v i d e  i n f o r m a t i o n  r e q u i r e d  u nd er  t h e  M I S  

will r e s u l t  a n  a c t i o n  to s u s p e n d  o r  to t e r m i n a t e  f u n d i n g  for 

t h ei r o p e r a t i o n s  d u r i n g  F Y ' 8 3 .

10. P r i o r  to i n s t i t u t i n g  t h e i r  d a t q  c o l l e c t i o n  s y s t e m ,  

the D e p a r t m e n t  a n d  S O A D A  f a i l e d  to p r o m u l g a t e  a n y  r e g u l a t i o n s  

r e g a r d i n g  *the ■ i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  of the  MIS, o r  an y 

r e g u l a t i o n s  g o v e r n i n g  the s e c u r i t y  o f  the i n f o r m a t i o n  c o l l e c t e d ,  

or the r i g h t s  o f  c l i e n t s  or  p a t i e n t s  w h o  r e f u s e  t o d i s c l o s e  the 

r e q u i r e d  i n f o r m a t i o n .

11. T h e  p l a i n t i f f  . p r o g r a m s  ar e d e p e n d a n t  in w h o l e  or 

in p a r t  o n  s t a t e  fu nd s to o p e r a t e  t h e i r  f a c i l i t i e s .  The r e f u s a l  

o f  the  D e p a r t m e n t  and  S O A D A  to c o n t i n u e  f u n d i n g  d u r i n g  F Y ' 8 3  will 

c a u s e  the p l a i n t i f f  p r o g r a m s  to t e r m i n a t e  th e  o p e r a t i o n  o f  t h e i r  

t r e a t m e n t  f a c i l i t i e s ,  or d e l e t e  a l c o h o l i s m  t r e a t m e n t  f r o m  the 

r a n g e  of s e r v i c e s  they  p r o v i d e .

• •
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C o u n t  I
i ; - k
Jl'ifv-
rjate ea ch  a l l e g a -12. P l a i n t i f f s  r e a l l e g e  a n d  incorpq: 

t i o n  f o u n d  in  p a r a g r a p h s  1 t h r o u g h  11 of t h e i r  c o m p l a i n t .

13. T h e  p a t i e n t s  a n d  c l i e n t s  t r e a t e d  by t h e  p l a i n t i f f  

p r o g r a m s  a r e  p r o t e c t e d  by  a n  e x p l i c i t  c o n s t i t u t i o n a l  g u a r a n t e e  of 

p r i v a c y  f o u n d  in A r t i c l e  I, S e c t i o n  22 of t h e  A l a s k a  

C o n s t i t u t i o n .

14. P l a i n t i f f s  h a v e  s t a n d i n g  to a s s e r t  the 

c o n s t i t u t i o n a l  r i g h t  of p r i v a c y  of t h e i r  c l i e n t s  p u r s u a n t  to 

F a l c o n  v. A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n , 5 7 0  P . 2d 46 9  ( A l a s k a  

1977).

15. T h e  MIS s y s t e m  a d o p t e d  by t h e  d e f e n d a n t s  and 

i m p o s e d  u p o n  th e p l a i n t i f f s  is in v i o l a t i o n  o f t h e  A l a s k a  

C o n s t i t u t i o n ,  A r t i c l e  1, S e c t i o n  22.

C o u n t  II "• -

16. P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  ea ch  a l l e g a­

tion f o u n d  in  p a r a g r a p h s  1 t h r o u g h  11 of t h e i r _c o m p l a i n t .

17. P l a i n t i f f s  a r e  u n d e r  t h e  o b l i g a t i o n  n o t  to 

d i s c l o s e  c o n f i d e n t i a l  and p r i v i l e g e d  i n f o r m a t i o n  r e g a r d i n g  t h e i r  

p a t i e n t s  p u r s u a n t  to AS 4 7 . 3 7 . 2 1 0 ( a ) .

10. D e f e n d a n t s  a r e  u n d e r  an  o b l i g a t i o n  n o t to d i s c l o s e

c o n f i d e n t i a l  i n f o r m a t i o n  p r i v i l e g e d  to the p a t i e n t  e x c e p t  as 

a u t h o r i z e d  p u r s u a n t  to AS  4 7 . 3 7 . 2 1 0 ( b ) , and m a y  n o t  r e q u i r e  the 

d i s c l o s u r e  of  a n y  p a t i e n t ' s  n a m e .  . ,

19. T h e  MI S s y s t e m  a d o p t e d  by t h e  d e f e n d a n t s  and 

i m p o s e d  u p o n  p l a i n t i f f s  is in v i o l a t i o n  o f ‘AS 47. 37.'210.

C o u n t  III

20. P l a i n t i f f s  r e a l l e g e  and  i n c o r p o r a t e  e a c h  a l l e g a ­

ti o n  c o n t a i n e d  in p a r a g r a p h s  1 t h r o u g h  11 of t h e i r  c o m p l a i n t .

C O M P L A I N T P a a e  F i v e



21.. T h e  p l a i n t i f f s  a r e  r e c i p i e n t  g r a n t - i n - a i d  p r o g r a m s  

for  a l c o h o l i s m  t r e a t m e n t  w i t h i n  t h e  m e a n i n g  o f AS 4 7 . 3 0 . 4 7 5 .

22. P u r s u a n t  tp AS 4 7 . 3 0 . 4 7 7 ,  t h e  d e f e n d a n t s  a r e  u n d e r  

an o b l i g a t i o n  to  a d o p t  a n d  i m p l e m e n t  r e g u l a t i o n s  c o n c e r n i n g  s n V| 

s t a t i s t i c a l  r e p o r t i n g  or r e c o r d  k e e p i n g  s y s t e m  e s t a b l i s h e d  ir. 

c o n n e c t i o n  w i t h  an a l c o h o l i s m  g r a n t - i n - a i d  p r o g r a m .

23. T h e  d e f e n d a n t s  h a v e  i m p l e m e n t e d  MI S  w i t h o u t

a d o p t i n g  or i m p l e m e n t i n g  a n y  r e g u l a t i o n s  r e g a r d i n g  t h e  sys t em , 

and a r e  t h e r e f o r e  in v i o l a t i o n  o f  A S  4 7 . 3 0 . 4 7 7 .

C o u n t  IV

24. P l a i n t i f f s  r e a l l e g o  and i n c o r p o r a t e  eaci. a l i e n a­

ti on in p a r a g r a p h s  1 t h r o u g h  11 o f  t h e i r  c o m p l a i n t .

25. T h e  a d o p t i o n  and i m p o s i t i o n  of  t h e  M I S  b y  d e f e n­

d a n t s  c o n s t i t u t e d  a " r e g u l a t i o n "  w i t h i n  t h e  m e a n i n g  of

AS 4 4 . 6 2 . 6 4 0 ( a ) (2).

26. P u r s u a n t  to A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, 

AS 4 4 . 6 2 . 0 1 0  e_t s e a , the  d e f e n d a n t s  w e r e  u n d e r  an  o b l i g a t i o n  tc 

p r o m u l g a t e  r e g u l a t i o n s  c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t s  of 

AS 4 4 . 6 2 . 0 1 0  e_t s c q . b e f o r e  i m p l e m e n t i n g  t h e  MIS.

27. T h e  d e f e n d a n t s '  f a i l u r e  t o  p r o m u l g a t e  an d a d o p t  

r e g u l a t i o n s  r e g a r d i n g  t h e  M I S  p u r s u a n t  t o  AS 4 4 . 6 2 . 0 1 0  £ t  sea. 

b e f o r e  i m p o s i n g  t h e  M I S  o n  p l a i n t i f f s  c o n s t i t u t e s  i l l e g a l  a g e n c y  

a c t i v i t y  an d r e n d e r s  the M I S  v o i d  a n d  u n e n f o r c e a b l e .

C o u n t  V .

28. P l a i n t i f f s  r e a l l e g e  an d  i n c o i p o r a t e  each a l l e g a­

t i o n  in p a r a g r a p h s  1 t h r o u g h  11 an d ‘p a r a g r a p h  i4 of  t h e i r  

c o m p l a i n t .

29. T h e  p a t i e n t s  and c l i e n t s  t r e a t e d  by . p l a i n t i f f  

p r o g r a m s  ar e  p r o t e c t e d ,  by  a r i g h t  to p r i v a c y  u n d e r  t h e U.S. 

C o n s t i t u t i o n .
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30. T h e  M I S  s y s t e m  a d o p t e d  by th e  d e f e n d a n t s  and  

i m p o s e d  u p o n  t h e  p l a i n t i f f s  v i o l a t e s  the  r i g h t  t o p r i v a c y  of 

t h e i r  p a t i e n t s  g u a r a n t e e d  b y - t h e  U.S. C o n s t i t u t i o n .

C o u n t  VI

31. P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  e a c h  a l l e g a­

ti o n  in p a r a g r a p h s  1 t h r o u g h  11 of  t h e i r  c o m p l a i n t .

32. P u r s u a n t  to the D r u g  A b u s e  O f f i c e  a n d  T r e a t m e n t  

A c t  of 1972, 21 U . S . C .  §1175, p l a i n t i f f s  ar e u n d e r  a n  o b l i g a t i o n

not  to d i s c l o s e  p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n  e x c e p t  u n d e r  

c i r c u m s t a n c e s  e x p r e s s l y  a u t h o r i z e d  p u r s u a n t  tc 21 U . S . C .  §1375 

a n d  th e r e g u l a t i o n s  p r o m u l g a t e d  t h e r e u n d e r .

33. D e f e n d a n t s '  a u t h o r i t y  to r e q u i r e  d i s c l o s u r e  of 

p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n  f r o m  p l a i n t i f f s ,  w i t h o u t  p a t i e n t  

c o n s e n t ,  is l i m i t e d  b y  th e p r o v i s i o n s  o f  t h e  D r u g  A b u s e  O f f i c e  

an d T r e a t m e n t  A c t  'of 1972, 21 U . S . C .  §1175, a n d  the r e g u l a t i o n s  

p r o m u l g a t e d  t h e r e u n d e r .

34. F e d e r a l  r e g u l a t i o n s  a d o p t e d  p u r s u a n t  to the D r u g  

A b u s e  O f f i c e  a n d  T r e a t m e n t  A c t  o f  1972, 42  C . F . R .  P a r t  2.1 et 

seq. , do n o t  a u t h o r i z e  th e d e f e n d a n t s  to r e q u i r e  the  w h o l e s a l e  

d i s c l o s u r e  o f t h e n a m e  a n d  s o c i a l  s e c u r i t y  n u m b e r  o f  e a c h  c l i e n t  

s e r v e d  by p l a i n t i f f s ,  an d f u r t h e r  o b l i g a t e  the d e f e n d a n t s  to. 

p r o v i d e  p l a i n t i f f  p r o g r a m s  w i t h  c e r t a i n  a s s u r a n c e s  of  c o n f i d e n­

t i a l i t y  of  p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n  c o l l e c t e d  by a n y

I
l a w f u l  r e s e a r c h  a n d  a u d i t  p r o g r a m .

35. T h e  M I S  s y s t e m  a d o p t e d  b y  d e f e n d a n t s  a n d  i m p o s e d  

u p o n  p l a i n t i f f s  is in v i o l a t i o n  of 42 C . F . R .  2 . 5 1 - 2 . 5 6 - 1 .

C o u n t  'VII

36. P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  e a c h  an d  e v e r y  

a l l e g a t i o n  c o n t a i n e d  in p a r a g r a p h s  1 t h r o u g h  11 of  t h e i r  

c o m p l a i n t .

C O M P L A I N T P a g e  S e v e n



37. T h e  p a t i e n t s  a n d  c l i e n t s  t r e a t e d  b y  p r o g r a m s

r e c e i v e  t h e r a p e u t i c  s e r v i c e s  p r o v i d e d  by l a w  u n d e r  the U n i f o r m  

A l c o h o l i s m  and I n t o x i c a t i o n  T r e a t m e n t  A c t  a n d  f u n d i n g  p r o v i d e d  by 

d e f e n d a n t s .

38. P u r s u a n t  to  5 U . S . C .  §552a (note) (1976), the

d e f e n d a n t s  m a y  n o t  r e q u i r e  p a t i e n t s  t r e a t e d  by p l a i n t i f f s  to 

d i s c l o s e  t h e i r  s o c i a l  s e c u r i t y  n u m b e r s  a s  a c o n d i t i o n  of

r e c e i v i n g  t r e a t m e n t ,  a n d  m u s t  i n f o r m  e a c h  p a t i e n t  w h e t h e r

d i s c l o s u r e  is m a n d a t o r y  o r  v o l u n t a r y ,  b y  w h a t  s t a t u t o r y  a u t h o r i t y  

the  s o c i a l  s e c u r i t y  n u m b e r  is s o l i c i t e d ,  a n d  vrhat u s e s  w i l l  be 

m a d e  of t h e  n u m b e r .

39. T h e  MIS  s y s t e m  as a d o p t e d  b y d e f e n d a n t s  en d

i m p o s e d  u p o n  p l a i n t i f f s  is in v i o l a t i o n  of  5 U . S . C .  §552a (note) 

(1976).

I r r e p a r a b l e  I n j u r y

40. T h e  p l a i n t i f f s  f a c e  i m m e d i a t e  a n d  i r r e p a r a b l e

i n j u r y  u n l e s s  th e  d e f e n d a n t s  a r e  e n j o i n e d  f r o m  r e q u i r i n g  the  

d i s c l o s u r e  of p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n .  The d i s c l o s u r e  of 

s u c h  i n f o r m a t i o n  w i l l  v i o l a t e  t h e  c o n s t i t u t i o n a l  r i g h t s  u n d e r  

f e d e r a l  a n d  s t a t e  l a w  of the c l i e n t s  s e r v e d  by p l a i n t i f f s ,  an d

the p l a i n t i f f s '  r e f u s a l  to p r o v i d e  s u c h  i n f o r m a t i o n  to th e

d e f e n d a n t s  w i l l  r e s u l t  in th e  s u s p e n s i o n  of f u n d i n g  n e c e s s a r y  f o r  

p r o g r a m s  to o p e r a t e  t h e i r  t r e a t m e n t  f a c i l i t i e s .

W H E R E A S ,  p l a i n t i f f s  r e q u e s t  r e l i e f  as  f o l l o w s :
, i

1. T h a t  thi s c o u r t  i s s u e  a- p r e l i m i n a r y  i n j u n c t i o n  

e n j o i n i n g  the d e f e n d a n t s  f r o m  r e q u i r i n g  the p l a i n t i f f s  to s u b m i t  

i n f o r m a t i o n  r e q u i r e d  by the M a n a g e m e n t  I n f o i m a t i o n  S y s t e m  d u r i n g  

the p e n d e n c y  o f t h i s  l i t i g a t i o n ;

C O M P L A I N T  * r '-5ht



2. T h a t  thji%''.w^-court d e c l a r e  t h a t  the M a n a g e m e n t

I n f o r m a t i o n  S y s t e m  a d o p t e d  by  defer.dents c o n s t i t u t e  i l l e g a l

a g e n c y  a c t i v i t y  in v i o l a t i o n  o f  ahe A l a s k a  A d m i n i s t r a t i v e  

P r o c e d u r e  Act;

3. T h a t  t h i s  c o u r t  d e c l a r e  t h a t  t h e .  M a n a g e m e n t

I n f o r m a t i o n  S y s t e m  is in v i o l a t i o n  of p a t i e n t s '  r i g h c  to p r i v a c y
i

u n d e r  the s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s  a n d  in v i o l a t i o n  of 

s t a t e  and f e d e r a l  lav/ r e g a r d i n g  the  c o n f i d e n t i a l i t y  of  r e c o r d s ;

A. A l t e r n a t i v e l y ,  s h o u l d  t h i s  c o u r t  r u l e  t h a t  the 

d e f e n d a n t s  a r e  lav;f\ l l y  p e r m i t t e d  to r e q u i r e  t h e  d i s c l o s u r e  of 

p a t i e n t  i d e n t i f y i n g  i n f o r m a t i o n  a n d  th a t th e M a n a g e m e n t  I n f o r m a­

tion  S y s t e m  as p r e s e n t l y  c o n s t i t u t e d  is n o t  in v i o l a t i o n  o f  the 

A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, t h a t  no s u c h  d i s c l o s u r e  be 

r e q u i r e d  o f  p l a i n t i f f s  u n t i l  s u c h  ti me  as the d e f e n d a n t s  

p r o m u l g a t e  r e g u l a t i o n s  r e g a r d i n g  the- c o n f i d e n t i a l i t y  a n d  s e c u r i t y  

of the i n f o r m a t i o n  to be c o l l e c t e d ;

5. T h a t  t h i s  c o u r t  a w a r d  p l a i n t i f f s  full c o s t s  and 

a t t o r n e y s '  f e e s  in b r i n g i n g  th i s ac t i o n ;

6. T h a t  t h i s  c o u r t  i s s u e  s u c h  e t h e r  a n d  f u r t h e r  

r e l i e f  as it d e e m s  -'ust a n d  p r o p e r .

D A T E D  t h i s  /(. ^  d a y  o f  D e c e m b e r ,  1982.

RE E S E ,  RI C E A N D  V O L L A N D ,  P.C.
A t t o r n e y s  for P l a i n t i f f s

( Ph il ip  R. V o l l a n d

C O M P L A I N T P a g e N i n e



A  R E S O L U T I O N  Or T H E  C I T Y  C O U N C I L  OF T H E  C I T Y  O F  
• V A L D E Z ,  A L A S K A , .  O P P O S I N G  T H E  R E P O R T I N G  O F  P E R S O N A L  
I I D E N T I F I C A T I O N  T O - T H E  S T A T E  O F F I C E  OF A L C O H O L  A N D  
'DRUG A 3 U S E .

W H E R E A S , the S t a t e  O f f i c e  of  A l c o h o l  and D r u g  A b u s e  
h a s  e s t a b l i s h e d  a n e w  M a n a g e m e n t  I n f o r m a t i o n  S y s t e m  w h i c h  r e ­
q u i r e s  f u n d e d  p r o g r a m s  t o  r e p o r t  c l i e n t  n a m e s  a n d  s o c i a l  s e c u r i t  
n u m b e r s , a n d

W H E R E A S ,  t he V a l d e z  C o u n s e l i n g  C e n t e r ' s  A d v i s o r y  B o a r d  
h a s  a d v i s e d  the V a l d e z  C o u n s e l i n g  C e n t e r  n o t  to r e p o r t  t h e s e  
p e r s o n a l  i d e n t i f y i n g  i t e m s ,  a n d

W H E R E A S  .the V a l d e z  C i t y  C o u n c i l  feels t h a t  the r e ­
porting; of • n a m e s  a n d  s o c i a l - s e c u r i t y  numbers' is ■ a n  i n v a s i o n  of 
a person.'s r i g h t s ,  is u n n e c e s s a r y  f o r  d a t a  c o l l e c t i o n  a n d  m a y  
restrict, i n d i v i d u a l s  r r o m  u t i l i z i n g  the s e r v i c e s  of t h e  V a l d e z  
C o u n s e l i n g  C e n t e r .

NOW, T H E R E F O R E , B E  I T  R E S O L V E D  th at  the S t a t e  O f f i c e  of 
A l c o h o l - a n d  Drug' A b u s e  b e  a d v i s e d  t h a t  t h e  Valde'z C o u n s e l i n g  
C e n t e r  w i l l  n o t  r e p o r t  t h e  p e r s o n a l  i d e n t i f y i n g  d a t a  of n a m e s  
and social s e c u r i t y - n u m b e r s .

BE  IT F U R T H E R  R E S O L V E D ,  t h a t  the V a l d e z  C i t y  C o u n c i l  
h e r e b y  r e q u e s t s  t h a t  the'.Department of. A l c o h o l  a n d  D r u g  A b u s e  
r e s c i n d  this r e p o r t i n g  r e q u i r e m e n t .

P A S S E D  A N D  A P P R O V E D  B Y  T H E  C I T Y  C O U N C I L  O F  T H E  C I T Y  
OF V A L D E Z ,  A L A S K A  t h i s  4 t h  d ay  of O c t o b e r  1982.

C I T Y  OF V A L D E Z ,  A L A S K A

d M M
S t e p h e n  .s M e  A l p  ihe ,k- iia y or

J i m  W a t s o n ,  C i t y  M a n a g e r / C i t y  C l e r k

A T T A C H M E N T  " A "



, MEMORANDUM State of Alaska •/ ' “

TO-

FROM :

R o b e r t .  L . C o l e .  d a t e

C o o r d i n a t o r
O f f i c e  o f  A l c o h o l i s m / D r u g  Abu s e f i l e  n o

WILSON L. CONDON 
ATTORNEY GENERAL

B y :  (/>
L i n d a  S c o c c i a  

A s s i s t a n t  A t t o r n e y  Ge n e r a l

TELEPHONE NO 

SUBJECT

A p r i l  12 , 1982 

J 66 - 4 84 - 82 

4 65 - 3 603

Paymen t  o f  Wages 
i n  T h e r a p e u t i c  
Wor k P r o g r am

You have a s k e d s e v e r a l  q u e s t i o n s  r e g a r d i n g  p a ymen t  
o f  wages . to c l i e n t s  o f  N u g e n 1s Ra n c h ,  a l o n g - t e r m  a l c o h o l  
t r e a t m e n t  f a c i l i t y ,  f o r  w o r k  t h a t  t h e y  do w h i l e  r e s i d i n g  a t  
t h e  Ran c h .  You s t a t e  t h a t  a c omp o n e n t  o f  t h e  p r o g r a m  a t  
N u g e n ' s  Ranch i s  w o r k  t h e r a p y ,  and t h a t  t h e  p r o g r a m  w i l l  
d e v e l o p  a f a r m ,  w i t h  t h e  c l i e n t s  e n g a g i n g  i n  such a c t i v i t i e s  
as h a r v e s t i n g  c r o p s ,  t e n d i n g  a g r e e n h o u s e ,  and d o i n g  g e n e r a l *  
h o u s e k e e p i n g  a t  t h e  Ran c h ,  as w e l l  as a s s i s t i n g  n e a r b y  f a rm e r s - ; . -  
w i t h  t h e i r  c r o p s .  You a l s o  s t a t e  t h a t  any p r o c e e d s  i n ' f o o d  
o r  money w i l l  go b a c k i n t o  f a c i l i t y  o p e r a t i o n s .

You pose a s e r i e s  o f  q u e s t i o n s  r e g a r d i n g  c o v e r a g e  
o f  t h e  c l i e n t - w o r k e r s  f o r  t h e  a b o v e - m e n t i o n e d  a c t i v i t i e s  
u n d e r  s t a t e  and f e d e r a l  l a w ;  e s s e n t i a l l y ,  t h r e e  i s s u e s  a r e  
r a i s e d  by y o u r  q u e s t i o n s :  ( 1 ) a r e  t h e  c l i e n t s  e m p l o y e e s ? ;
( 2 ) i f  y e s ,  a r e  t h e y  w o r k i n g  i n  c o v e r e d  e m p l o y m e n t ? ;  and
( 3 ) i f  y e s ,  a r e  t h e y  e x emp t  by v i r t u e  o f  t h e i r  d i s a b i l i t y ?

The s t a t e  and f e d e r a l  l a w s w h i c h  c o v e r  q u e s t i o n s  o f  
m i n i m um wage and o v e r t i m e  a r e ,  r e s p e c t i v e l y ,  che A l a s k a  Wage 
and Ho u r  A c t ,  AS 2 3 . 1 0 . 0 5 0 - . 1 5 0 ,  and t h e  F e d e r a l  L a b o r  
S t a n d a r d s  A c t  ( FLSA ) , 29 USC § § 2 0 1 - 2 1 9 ,  and t h e  r e g u l a t i o n s  
a d o p t e d  t h e r e u n d e r .  AS 2 3 . 1 0 . 0 6 5  / J p r o v i d e s  i n p e r t i n e n t  
part: • "

MINIMUM WAGES. An e m p l o y e r  s h a l l  pay 
t o  eac h o f  h i s  emp l o y e e s  wages a t  a r a t e  
o f  n o t  l e s s  t h a n  50 c e n t s  an h o u r  
g r e a t e r  t h a n  t h e  p r e v a i l i n g  F e d e r a l  
M in im um Wage Law o r  $ 2 . 6 0  an h o u r ,  w h i c h ­
e v e r  i s  g r e a t e r ,  f o r  h o u r s  wo r k e d i n  a 
pay p e r i o d ,  w h e t h e r  t h e  wo r k i s  mea s u r e d 
by t i m e ,  p i e c e ,  c o m m i s s i o n  oh o t h e r w i s e .

/ I  The f e d e r a l  c o u n t e r p . a r t  i s  29 USC § 2 0 6 .  S i n c e  b o t h  f e d e r a l  
and s t a t e  law. seem t o  a p p l y ,  and s t a t e  l aw i s  b a s e d on t h e  
f e d e r a l  ‘ l a w ,  see M cG i n n i s  v. S t e v e n s ,  543 P . 2d 1221 ( A l a s k a  
1 9 7 5 ) ,  a n d ,  f o r  p u r p o s e s  o f  t h i s  i n q u i r y ,  t h e y  a r c  v i r t u a l l y  
i n t e r c h a n g e a b l e ,  I s h a l l  n o t  f o c u s  e x c l u s i v e l y  on e i t . h e r .

O J O O ) A ( « c v .  1 0 / 7 9 1



Robert L. Cole

Coord i nator

Office of Al coho'l i sm/D rug Abuse
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Page .Two

Bo t h  s t a t e  and f e d e r a l  l aw have p r o v i s i o n s  e x e m p t i n g  c e r t a i n  
c a t e g o r i e s  o f  w o r k e r s  f r o m  p a yme n t  o f  t h e  m i n i mum wage / ? and 
p r o v i d i n g ,  i n s t e a d ,  f o r  p a yme n t  o f  l e s s  t h a n  t h e  m i n i  mum
wag e .  AS 2 3 . 1 0 . 0 7 0  p r o v i d e s  i n  p e r t i n e n t  p a r t :

' S e c .  2 3 . 1 0 . 0 7 0 .  EXEMPTIONS FROM 
MINIMUM WAGE. T o . t h e  e x t e n t  n e c e s s a r y  
t o  p r e v e n t  c u r t a i l m e n t  o f  o p p o r t u n i e s  
o f  e m p l o y m e n t ,  t h e  c o m m i s s i o n e r  may by .. 
r e g u l a t i o n s  o r  o r d e r s  p r o v i d e  f o r  t h e  . „
e m p l o y m e n t a t  wages l o w e r  t h a n  t h e  m i n i -  .
mum wage p r e s c r i b e d  i n  AS 2 3 . 1 0 . 0 5 0 - -
2 3 .  1 0 .  1 50 o f  ■

( 1 ) an i n d i v i d u a l  whos e e a r n i n g  <r -• 
c a p a c i t y  i s  i m p a i r e d  by p h y s i c a l  o r  
m e n t a l  d e f i c i e n c y ,  a g o ,  o r  i n j u r y ,  a t  
t h e  wage s 'and s u b j e c t  t o  t h e  r e s t r i c ­
t i o n s  and f o r  t h e  p e r i o d  o f  t i m e  w h i c h
i s  f i x e d  by t h e  c o m m i s s i o n e r  . . . .. - ,

U n d e r  s t a t e  r e g u l a t i o n ,  h o w e v e r ,  p e r s o n s  p a r t i c i p a t i n g  i n  
a l c o h o l  r e h a b i l i t a t i o n  a r e  s p e c i f i c a l l y  e x c l u d e d  JJ\_ f r o m  t h e
a p p l i c a t i o n  o f  t h i s  s t a t u t e .  . ... .•

JZ AS 2 3 . 1 0 . 0 7 0  and 29 USC § 2 1 4 ,  r e s p e c t i v e l y .

/ 3  The f e d e r a l  e x e m p t i o n  i s  s i m i l a r ,  a p p l y i n g . t o . t h o s e  
irw h o s e e a r n i n g  c a p a c i t y  o r  p r o d u c t i v e  c a p a c i t y  i s  i m p a i r e d  
by age o r  p h y s i c a l  o r  m e n t a l  d e f i c i e n c y  o r  i n j u r y " , - 29 USC 
§ 21 4 ( c ) (1 j  .

/ 4  F e d e r a l  r e g u l a t i o n s ,  2 9 C F R  5 2 9 . 1 - 5 2 9 . 1 7 ,  d i s c u s s e d  
b e l o w ,  e x c l u d e  s u c h p e r s o n s  i f  t h e i r  e a r n i n g  o r  p r o d u c t i v e  
c a p a c i t y  i s  so i m p a i r e d  t h a t  t h e y  a r e  n o t  a b l e  t o  e a r n  t h e  
s t a t u t o r y  m i n i mum wage .

/_5 8 A AC 1 5 . 1 2 0  p r o v i d e s  i n  p a r t :

MINIMUM WAGE EXEMPTION FOR HAND I -
O W E D - p y r tu ~n t : :

( f )  P e r s o n s  u n d e r g o i n g  r e h a b i l i t a t i o n  
t r e a t m e n t  o r  t h e r a p y  r e l a t i n g  t o  n a r ­
c o t i c s  o r  a l c o h o l i s m  a r e n o t  c o n s i d e r e d  
h a n d i c a p p e d  f o r  t h e  p u r p o s e s  o f  AS 2 3 . -  
1 0 . 0 7 0  and t h i s  s e c t i o n .
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A p r i l  12, 1 9 8 2

P a g e  T h r e e

No r i s  t h e  c h a r a c t e r i z a t i o n  o f  t h e  wo r k as " t h e r a ­
p e u t i c "  d e t e r m i n a t i v e ;  t h e  q u e s t i o n  i s  w h e t h e r  t h e  p a t i e n t / c l i e n t  
i s  an e m p l o y e e ,  t h a t  i s ,  w h e t h e r  he o r  she i s  emp l o y e d by t h e  
p r o g r a m .  The FLSA s i m p l y  d e f i n e s  " e m p l o y "  J_6 as " t o  s u f f e r  
o r  p e r m i t  t o  w o r k " .  29 USC § 2 0 3 ( g ) .  The t e s t  a d o p t e d  by 
t h e  f e d e r a l -  c o u r t s  l o o k s  t o  t h e  " e c o n o m i c  r e a l i t y "  o f  t h e -  
s i t u a t i o n  i n  d e t e r m i n i n g  t h e -  e x i s t e n c e  o f ' a n  emp l o y me n t  
r e l a t i o n s h i p .  I n S o u d e r  _v. B r e n n a n , . 367 F . .  Su p p .  808 ( D . C .
C i r .  1 9 7 3 ) ,  p a t i e n t - w o r k e r s  i n  s t a t e  h o s p i t a l s  f o r ' t h e  m e n t a l l y  
i l l  and m e n t a l l y  r e t a r d e d  s o u g h t  a d e t e r m i n a t i o n  t i i a t ' t h e  
p r o v i s i o n s  o f  t h e  FLSA a p p l i e d  t o  t h em . The c o u r t  f o u n d  I n . . . . .
t h e i r  f a v o r , -  and s t a t e d :

[ T ] h e  r e a  1 i t y - i  s ' t h a t  many, o f  t h e  p a t i e n t - . '  - ; '■> •
w o r k e r s  p e r f o r m  wo r k f o r  w h i c h  t h e y  a r e - i n  
no way h a n d i c a p p e d  and f r o m  w h i c h - t h e  i n - '  
s t i t u t i o n  d e r i v e s - f u l l  e c o n om i c  b e n e f i t . : .  • y'V
So l o n g  a s . r t h e  . i n s t i  t u t i  on d e r i  ves any c o n ­
s e q u e n t i a l  e c o n om i c  b e n e f i t  t h e '  e c o n o m i c ' 
r e a l i t y  t e s t  w o u l d  i n d i c a t e  an em p l o y m e n t • 
r e l a t i o n s h i p  r a t h e r  t h a n  me re t h e r a p u t l  c '' 
e x e r c i s e .  To h o l d  o t h e r w i s e  w o u l d  be t o  . ' •••• .
make t h e r a p y  t h e  s o l  e ' j u s t i  f  i c a t i  on f o r  •' V ' . - ’ • -V*
t h o u s a n d s  o f  p o s i t i o n s  as ' - ' d i s h w a s h e r s  ,
k i t c h e n  h e l p e r s - ,  m e s s e n g e r s  and t h e  l i k e -  .‘ /.y .

367 F .  Su pp .  a t  813 ( f o o t n o t e s  o m i t t e d ) .  • .

A f t e r  t h i s -  d e c i s i o n , t h e  U . S .  D e p a r t m e n t  o f  L a b o r  ■ - .
p r o m u l g a t e d ,  i n  1 9 7 5 , ' new r e g u l a t i o n s  J7_ i m p l e m e n t i n g  t h e  
h o l d i n g  o f  t h i s  c a s e .  The r e g u l a t i o n s . e x p r e s s l y  a p p l y  t o  
" p a t i e n t - w o r k e r s "  i n  " r e s i d e n t i a l  c e n t e r s  f o r  d r u g  a d d i c t s  o r  
a 1c o h o l i c s M. j_Q The r e g u l a t i o n s  d e f i n e  " e m p l o y m e n t  r e l a t i o n ­
s h i p "  as f o i l o w s :  ' '

• / 6  The A l a s k a  Wage and Ho u r  A c t  does n o t  d e f i n e  " e m p l o y " ,  
b u t  AS 2 3 . 1 0 . 1 4 5  p r o v i d e s :

D E F I N I T I ON S .  Te rms used i n  AS 2 3 . 1 0 . -  
0 50 —  2 3 .  1 0 . 1 5 0  s h a l l  be d e f i n e d ,  wh e r e 
a p p l i c a b l e ,  as t h e y  a r e  d e f i n e d . i n  t h e  
f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  o f  
1 9 3 8 ,  as amended ,  o r  t h e  r e g u l a t i o n s  
a d o p t e d  u n d e r  i t .

/ 7  29 CFR 5 2 9 . 1 - 5 2 9 . 1 7  ' ‘

/  8 29 CFR 52 9. 2 ( b )  and ( c )  .
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" E m p l o y m e n t  r e l a t i o n s h i p "  g e n e r a l l y  
a r i s e s  w h e n e v e r  a p a t i e n t  i s  s u f f e r e d  
o r  p e r m i t t e d  t o  w o r k .  The t o a l  f a c t s  
s u r r o u n d i n g - a  g i v e n  s i t u a t i o n ,  o t h e r  
t h a n ' t h o s e  f a c t o r s  s p e c i f i c a l l y  e x ­
c l u d e d  i n  t h i s  s u b s e c t i o n ,  d e t e r m i n e  
w h e t h e r  t h e  t e s t  i s  s a t i s f i e d .  A 
m a j o r  f a c t o r - i n  d e t e r  a i n i n g  w h e t h e r  o r  
n o t  an emp l o y me n t  r e l a t i o n s h i p  e x i s t s  
u n d e r . t h i s  P a r t i s  w h e t h e r  t h e  wo r k 
p e r f o r m e d  i s  o f  any c o n s e q u e n t i a 1 e c o ­
n om i c b e n e f i t  t o  t h e  - i n s t i t u t i o n .  
G e n e r a l l y ,  w o r k  s h a l l  be c o n s i d e r e d  7 
t o  be o f  c o n s e q u e n t i a l  e c o n om i c  b e n e f i t  
• i f -  i t  - - i s . o f  t h e  t y p e  t h a t  n o n h a n d i -: 
ca p pe d " w o r k e r s ' - n o r m a l l  y. p e r f o r m . ,  T n  _.. 
w h o l e  o r  '•■i n • p a r t - j -  i  n ~ t  he -i ns t  i t u  t i  on • 
o r e l s e w h e r e . .  p a t i e n t -  doe s . n o t ,  : ; .  
h o w e v e r ,  b e c ome , an em p l o y e e  m e r e l y - ' - i f  
he- o r . . s h e  p e r f o r m s  p e r s o n a l  h o u s e -  
- k e e p i n g  c h o r e s , -  s u c h as m a i n t a i n i n g  . 
h i s  o r  he r - own . q u a r t e r s , o r  ' r e c e i v e s  
a t o k e n  ̂ r e m u n e r a t i o n  f o r  . h i s  o r  h e r  
s e r v i c e s . ' -  No r  .does t h e  p a t i e n t ,  be -  

* * 'c om e .-a iT. e mp 1 oyee i f  e n g a g e d i n. '.-such . 
a c t i v i t i e s  as - m a k i n g ^ c r a f t  p r o d u c t s ,  
w h e r e  t h e  p a t - i e n t  v o l u n t a r i l y  e n g ag e s 
i n  s u c h  a c t i v i t y  and t h e  p r o d u c t s ,  b e ­
come .-the p r o p e r t y  o f  t h e  p a t i e n t  m a k i n g  
t h e m ,  . o r  t h e  f u n d s . r e s u l  t i n g  f r o m  th e ' 
s a l e  o f  t h e  p r o d u c t s  a r e  d i v i d e d  among 
t h e  p a t i e n t s  p a r t i c i p a t i n g  i n  t h a t  p r o ­
g r am o r  a r e ' u s e d  f o r  p u r p o s e s  o f  p u r ­
c h a s i n g  m a t e r i a l s  c o n s umed i n ma k i n g -  
t h e  c r a f t  p r o d u c t s .  On t h e  o t h e r  h a n d ,  
d e t e r m i n a t i o n  o f  an em p l o y m e n t r e l a t i o n  
s h i p  doe s n o t  depend on t h e  l e v e l  o f  
p e r f o r m a n c e  o f  t h e  p a t i e n t  o r  w h e t h e r  
t h e  w o r k  i s  o f  t h e r a p u t 1 c v a l u e  t o  t h e  
p a t i e n t .  / 9

/ 9  29 CFR 5 2 9 . 2 ( d ) .  Emp h a s i s  added-.
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T h u s ,  t h e c r i t i c a l  f a c t o r  i n d e t e r m i n i n g  t h e  e x i s t e n c e  o f  an 
emp l o yme n t  r e l a t i o n s h i p  i s  w h e t h e r  t h e  p r o g r a m d e r i v e s  any 
" c o n s e q u e n t i a l  e c o n o m i c  b e n e f i t "  f r o m  t h e  wo r k  done by t h e  
c l i e n t s  o r  p a t i e n t s .  As t h e  r e g u l a t i o n  f u r t h e r  s t a t e s ,  s u c h 
a b e n e f i t  u s u a l l y  i s  f o u n d  i f  t h e  w o r k  i s  c f  t h e  t y p e  t h a t  
i s  u s u a l l y  p e r f o r m e d  by n o n h a n d i c a p p e d  w o r k e r s .  I n t h e '  
c o n t e x t  o f  y o u r  p r o g r a m  and t h e  t h e r a p e u t i c  p u r p o s e  o f  t h e  
a c t i v i t i e s  e n u m e r a t e d  a b o v e ,  t h i s  q u e s t i o n  - i s  n o t  q u i t e  as 
s u s c e p t i b l e  o f  an e a s y a n s w e r  as i t  i s  i n  t h e  c a s e  o f  an . - i n - -
s t i t u t i o n  s u c h as a m e n t a l  h o s p i t a l  w h i c h  em p l o y s  I t s  ; • y - A y ;  im­
p a t i e n t  as " d i s h w a s h e r s ,  k i t c h e n  h e l p e r s ,  m e s s e n g e r s '  and . t h e  * 
l i k e " .  I t  d o e s n o t  seem as l i k e l y  t h a t  a t  Nugen,* s ; Ra n c h ;^ - cp. 
c l i e n t  t e n d i n g j f a  g a r d e n ,  f o r  examp l e , ‘ ' w o u l d  be d l  s p l  a 'c i. 'n g y o r> : t :: 
i m p a i r i n g  t h e  e m p l o y m e n t  o p p o r t u n i t i  es ' o f  a n o t h e r  p o t e n t i a l ; ’̂ . - '^- ’ 
emp l o y e e t h a t  t h e  p r o g r a m  w o u l d  o t h e r w i  se . h i  r e t o  p e r f o r m  
t h a t  - t a sk--.~y.Jlowe v e r ^ r t h i  s •• q u e s t - i o n ' - ; n e e d nnotr-.lbe :Id e c - i d 
r e s p e c t - v r t o  * t h e . va c t 1  v . i t i e s -  Jy o u  - have :d es c r-i.be 'dy?rbe c a u s e - . - s t i ie ^ c ^ . ' 
f  i n a l " t i s s u e  -r.a i s ed - i f a ve s a v e d - t h e - ' b e s t  ifx i r- r-J\ a s ta ):. 'r e s-o^svres£fes*r
the.- problem;" -*- . . / • 7 • ' • '• ■

AS 2 3 .  1 0 . 0 5 5  l i s t s  em p l o y e e s  who a r e  e x emp t  f r o m  
t h e  p r o v i s i o n s  o f  t h e  A l a s k a  Wage and Ho u r  A c t .  • ; S u b s e c t i o n s  -yy 
( 1 )  and ( 2 )  a r e  d i s p o s i t i v e .  S u b s e c t i o n  ( 1 )  p r o v i d e s c . . •

( 1 )  an i n d i v i d u a l  emp l o y e d i n  a g r i c u l ­
t u r e  w h i c h  i n c l u d e s  f a r m i n g  i n  a l l  i t s  
b r a n c h e s  a n d ,  among o t h e r  t h i . n g s ,  i n c l u d e s  
t h e  c u l t i v a t i o n  and t i  1.1 age o f  t h e  s o i l ,  
d a i  r.y .i n g ;  ' t h e  p r o d u c t i o n y c u l t i v a t  i o n , ’ -., 
g r ow i  ng , -and h a r v e s t i  n g - o f  an y a g r i c u l t u r a l - . ? -  
o r  h o r t i c u l t u r a l  c o m m o d i t i e s ,  t h e  r a i s i n g  
o f  l i v e s t o c k ,  b e e s ,  f u r - b e a r i n g  a n i m a l s , ' '  
o r  p o u l t r y ,  and any p r a c t i c e s  ( i n c l u d i n g  
f o r e s t r y  and l u m b e r i n g  o p e r a t i o n s )  p e r ­
f o r m e d  by a f a r m e r  o r  on a f a r m  as an i n ­
c i d e n t  t o  o r  i n  c o n j u n c t i o n  w i t h  t h e  '. 
f a r m i n g  o p e r a t i o n s ,  i n c l u d i n g  p r e p a r a t i o n  
f o r  m a r k e t ,  d e l i v e r y  t o  s t o r a g e  o r  t o 
m a r k e t  o r  t o  c a r r i e r s  f o r  t r a n s p o r t a t i o n  
t o  m a r . k e t ;



R o b e r t  L. C o l e

. Coordi n a t o r

O f f i c e  of A l c o h o l '  i s m / D r u g  A b u s e

A p r i l  12, 1 9 3 2

P a g e  -Six

S u b s e c t i o n  ( 2 )  p r o v i d e s :

( 2 )  an i n d i v i d u a l  emp l o y e d i n  t h e  
c a t c h i n g ,  t r a p p i n g ,  c u l t i v a t i n g  o r  
f a r m i n g ,  n e t t i n g  o r  t a k i n g  o f  any k i n d  
o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  a q u a t i c  
f o r m s  o f  a n i m a l  and v e g e t a b l e  l i f e ;

Thus u n d e r  A l a s k a  l a w ,  N u g e n ’ s Ranch i s  n o t  r e q u i r e d  
t o  pay m i n i m um . w a g e s  t o  i n d . v i d u a l s  e n g a g e d i n  g e n e r a l  h o u s e ­
k e e p i n g  /J_0 , . ha r v e s t  i ng- c r op s /J M , t e n d i n g  a g r e e n h o u s e ,  ; 
c a r i n g  f o r  a n i m a l s ,  o r  f i s h - i n g ;  n o r  i s  i t  r e q u i r e d  t o  do so 
u n d e r  f e d e r a l  l a w . - / 1 2  I t  mus t  be e m p h a s i z e d ,  h o w e v e r ,  " ' ."Y.v. 
t h a t  t h e  ' i  n q u i  r y  ' i s • a . f a c t u a l  o n e ; - - a n d t h e r e f o r e  e a c h ' s i t u a - Y  
t i o n  mus t be. 1 n d i v i d u a l l y . e x a m i n e d , t o  d e t e r m i n e  w h e t h e r  t h e  ; 
mi n i m um ; wage . T aws a p p l y - I f  .’ :cT i e n t s c  o f  Nu g e n\ s . Ranch w e r e t t o y  
e n g a g e i n ‘ a c t i v i t i e s  o t h e r  r t  han - . t h ose , you r , h a v e ' d e s c r i b e d , ' t h  e v 
q u e s t  i onsa r e g a  r d i n g r.app 11 cab i 1 i t y i  o f  > t  he • mi n i mum. wa g e p l  aws- i i ' -1' 
w o u l d  h a v e - t o ' b e t  1 o o k e d k a t  a n e w t r ’Y' '

L S / j f

c c :  Don W i l s o n -  . ; vg
Wage’ H o u r D i v i s o n  
D e p a r t m e n t  o f  L a b o r .

/ 1 0 " S e e 29 CFR 2 ( d ) ; q u o t e d  above . - .
/ 11 W h e t h e r  t h e y  p e r f o r m  t h i s  a c t i v i t y  f o r  t h e  Ranch o r  f o r  
o t h e r  f a r m e r s .  • ' .

712 29 USC 2 1 3 ( a ) ( 5 )  and ( 6 ) .



..p’.oyer and. w here ap p ro p r l- '/ 
> llie  app ren ticesh ip  atency or 1 

responsib le schoo l offIctnl, s e ll in g  
th a t representative 's find ings of __ 

c if lc  D e rtln cn l fue ls and conclu- 
us and th a t representative's order 
icern lng the proposed annu lm ent or 
iiitrnw al. In proceedings In s lllu le d  
u nn iilm cn l, D ie order may provide 
w ithdraw a l Instead of annu lm ent 

.he proof w arrants such  w ithdraw a l 
fa lls  to suppo rt adequately the lin ­

iment. Such  an order sha ll ba 
.•med Issued and e ffective  according 
its terms w hen m ailed.
crctary 'i O rd e r  No. 18-75, dated Nov. 25,
>5 i III P R  550131: Em p loym en t  Standards 
d i f  No, 78 -2 . dated Feb. 23; 1078 M l  NIX.
on

i I ' l l  V8189, June 30, 10781 
28.6 l l t v lew .
*.ny em p loyer and. when approprl* 

any app ren ticesh ip  agency or re- 
unslb le schoo l o ff ic ia l,  w ho ex­
cised t im e ly  ob jection  to the-p ro- >scd action  p r io r to Issuance of an 
tier of annu lm en t or w ithd raw a l 
;iy obta in  review, lim ite d  to the ques- 
in uf w hether the find ings of fact 
ippo rt the order under the regu la­
r s  in th is  part. A p p lica t io n  fo r  such 
view sha ll be In w rit in g  addressed to 
iv A d m in is tra to r and m ailed w ith in  
■ iluys a fte r l l ie  order Is Issued. T h e  
ilm ln ls tra to r  may a ff irm , m od ify , or 
verse the order, or may rem and It 
•i fu rth e r proceedings. T h e  order 
nder rev iew ’ sha ll not be stayed In 
'(vet pending such review. A n y  ag- 
ficved person may obta in  such review 
I un order entered In proceedings In- 
'.ituied under paragraph  (c)-of 5 520.3,

.'I F it  5318, J o ly  17. 1058, m  amended a l  22 
l(  JUU3. J u ly  18, 1957)
528,7 Effect uf order o f annulment or 

M'itliilriiivnl. •
K xcep i as o lh r - v is c  expressly  pro- 

(iiicd In such order, any order o f an- 
in ln icnC  or w ithdraw a l under para- 
•r.ipli (a) o r <b) uf 5 5211.3 sh a ll be cf- 
vc ilve  lo  term inate  a ll c e r llf lc a t lo n s  n which the  regu la tions In th is  pa rt 
ip p ly  In e ffe c t lit Du: estab lishm ent 
«’ ivre D ie cause fo r w ithdraw a l arose 
.i where the annu lled  certifica te  had 

a n n u l m e n t  or w ith-

vf ’ y ' s  -

1 n 1 a u c h' e rfl P.v4* £ r.'l) 1̂ ̂  -
obta in ' o r  (txc rqlsc 't ll^ V lV lle g c s , 
. j  ■ i» ntiAW'1« rn?ft . u n t il • ho

draw al 
b le to ho

w ill

w»*w w  v w . r - . i i  u a  , ».».? T , f ' -  ’  -----
granted In suchT^ctrll'flcate^bn'tll • 
satisfies th e . Is^ u lu g ^ ff^ e ^ A t^ i v. .. 
not acaln glve cause foniannulmcht or 
withdrawal If R'cerllflpatp Unissued.'- >1.11 "l'4 ii i ‘llii-n n .n i ! .! j . 'i i( l„ ■ 
(Secretary*! Ordsr No. lOflSj tlrjifiiitfoy; 25, 
1075 (-10 Fit 65013);'Employment Standards 
Order No 78-2, dated Feb., 23. 1978 M l Fit 
ooio)) . : J j • ,t>:
[<i F it  28160. June 30, 1078P r.-’g: •' '•

.v : . • •••WV -fir ;•;(•'
PART S29— EM PLO Y ME N  T*''' O F (•' P A  -  

-TIENT W O R K ER S'-IN  "H O SP IT A LS  
■ AND -INSTITUTIO NS AT SUUM INI- 
. WUA1 VVAGES
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0 529.1 Statutory languiire and scope uf9.1 Slolutory langunre aq«j.|ca| 

regulations.' ’J-'l I 'ef'1 *1 fj':": i
(a) T h e  P a ir  La b o r S tandards A c t  as 

amended, am ong o ther',th ings,' makes 
prov is ion  fo r  •' the ‘.em p loym ent of 
hand icapped , persony! a t subm in im um  
wages under ce rtif ica te , T h is  prov ision 
Is now designated os 'Section  16(c) of 
the A ct, 11 rends us fo.lloyvs: y'N'i1;, •

. , i .  ,  ■ i , i .. .'■»'<i v I '
(c) (1) Except .-as ot^erw.l-ie, PfPVldcd In 

paragraphs. ('J).md ,(3)i of-ihla.aubsuclloii, 
llio  Sucrelary.uf Labor,^q.Dn oj(teijl.nccu<. 
nary In order To. proven! .pur^ah,.,;;,t of op. 
porlunlllcs (or employment, shall by rug<>i«. 
lion ur order provide I or III u employment

4C h a } J t o y ^ W a o o  and Hour Oly|»!on"  * , | * i , ; . 4 » v j f ; i ' . ' '  ' l " - - ' ,  '-V 'undor, ipiqplftl cu r l l f lca lug  o f  Im llv ldunls ( I n - . 
: - 'e lud ing Individuals'.ii inployuil, In i ig r lc i i l lu iL ' ) ' : whoso.eiju'.111!! or. p rodue l lvo  pqpuelly. Is. Im­

paired by.q'gv or. physica l o r  m enta l defic ien­
cy o r  I d jp r y .q l  wages whleh nro Towur Diim 
the inlpliDUlw.waiiu aup l leah lo .under,soetii-n 
0 o f  , ,l ips A.Rt- but '  n o t  less lliiv.i-.;6U per 
centum uf  u iiph , wiigu pnd which ,iu;c,.coiii- 
nicpsurnLu v/lth those pidd non luuid lcqiipcd 
workers In Industry  In the  vicinity Icir essen­
t ia l ly  the atuiiu type, qua lity , mul q i ium l ly  
o f  w o r k , . ,-

(2) The Secrolary, pmsuiuil to such regu­
lations as he shall prescribe and upon certi­
fication of the Su\io agency .iidinlnl.-tlitrlnii 
or supervising- the lu ln iln ls liu llo ii uf voea- 
llo iia l re liab lllta ilu ii services, may Issue spe­
cial eerllflciiles for I I ,o employment o l—

(A) linmlleniiped workurs engnued In work 
which Is Incldunial to training or evaluation 
programs, and

(1)1 mulllliniidlcapped Individuals and 
oilier liullvlduals whusu e a r n i n g  citpuelly I;, 
to severely .Impaired llinL lliey uru tumble to 
engage)n,cbn\pellllye employiuenl, ill wages 
which are less than those requlii'd by this 
subsection.’-and which are related in Dm 
worker's productivity

(3) I A) .The Secretary may by reuulullon 
or order., provide fur Die employment of 
handicapped clients In work iicllylllus cen­
ters under ,spocl(tl certificates at wuges 
which are less limn the minimum applicable 
under seclloi) U of tills Act or prescribed by 
paragraph (J) of this subsection and which 
cuiistllulu uqullnblu compensation fur such 
clients In work activities centers.

(I)) For purposes of this section, the term 
"work ngllvlljc* cunters" shall mean centers 
pluimcd and designed exclusively lo proylde 
therapeutic- activities for handicapped c li­
ents whojo .physical or mental Impairment 
Is so severe,as lo make their producllvo ca­
pacity Inconsequential.

.: i . ; n . ,(b) Authority lo promulgate the reg­ulations und Tusuo the certificates re­ferred lo'In section H(c) hits beeiV'tlel- iigutod by Ihq Secretary lo the Admin-
.Istrator 'o f D ie W ngo and H o u r 'D iv i­
sion (Secretary 's O rd e rs .13-71 and 16- 7 1 (30 FU 11766 anti 11750)), .(c) lhitlont workurs whoso earning or productive ' capacity Is not Impaired shall bc'pqkl at least the statutory minimum wage. For patient workers whosu earning or protluellvo capacity H Impaired to the exleiil thiit they are not able'to ,earn Die statutory'm ini-
’ mum w Age,".i e regu la tions In th is  

I’u rl 52,(1'.’ im vern' ce rtif ica tes  au thor- 
lying speblut; m in im um  wages fo r  pu- 
lim it w / irH r?  I*' and Instllu -
lions foV l it i i  s ick, the aged, and Die 
m entally III or de fective  w ith  the' fo l­

■ £tjsf V - i  * : «f

low ing. qxeeptto iis w llle ii ariVgnvern i'i 
by Pitrl.V '52‘1 and 525 o f th is  c lt iin lr i', 
its a p p ro p r/a le : ''',- l»V^| '(1) FaLlents of lip.s^Lnls or Institu­tions wqrklng ' forrm i'iloyi'rjS i i i I u m  limn hospllUl or IiS'.-iClLSW.ioii .*

(2) P a tien ts ' 1\vorj^iyi'v|' In s lieU eri'd  
w orkshops, Includ ing  il'qrk a c liv lD i- ' 
centers,'as de fined  In ’ PaT t 525, uimra'- 
cd by the hosp ita l or In s lllu L lon .

0 529.2 Derin ltlin is.-■ ' .' ■

(a) "Adm ln ls ln\ lo r^ .,|i|uuui.s tin- A n - 
m ln istriiLo i' of Du: WiJlif-', a iid  J lnu i' D i ­
vis ion , U.S. D cp iii t n ie i i l ' o f  Labor, ur 
the A dm in is tra to r 's  jip lfiQ rlxcd  ri-pn- 
sen ta llve , '

(b) " P a t ie n t wnrk'er.'.'' or "rt's lth 'iii 
w orker," hereafte i' re ferred  to us "|>a- 
l le n l  w orker," means 'a  s ick, ainal m 
m en ta lly  111 or T le focljve  liuhvulu.-.! 
who receives lie a tm en t. o r rare  b.v a 
ll/ lsp lLal o r ll ls t l l i it lm i,  W heU irr In- nr 
she Is a resident or. nqt. and lias an 
em p loym ent rc lu llu ii'sn ip  w i l l i  s iic li i-  
la b llsh in e iit ,  o th e r , i lu u i 'l|i a .slu-lt«*i«•*' 
w orltshop program . —L-.ji'-v;- i

(c) "H o sp ita l n r InslUul.bn i "  hereh)- 
a fte r re Je ired  lo  un " i i is t ltu t lo n ."  i-> .t 
p u b lic  o r private, n 'qhprq!Il nr p ru fi' 
fa c il ity  p r im a r ily ’ (e^i»jn;i!tl In (i.e.. 
more lim n  50 p e ie e p l ,p f p ic  Incom,- is 
a ttr ib u ta b le  Lo) proyj'iJlni: re.sltleiufal 
care fo r the slek, th em e d ,-o r  the  men­
ta lly  III o r ticfectlyV.’ Tncliid i.Tg b in  not 
lim ited  Lo nu rs ing  homes, in term ed iate  
caro fa c ilit ie s , iesl',)ip ine.s. eoiivaies- 
cent homes, hom es,for,The e lde rly  am! 
In firm , h a lfw ay  -ihbiise's,- residi-m

, c i-n lers fni 'drug' a d t llc ls 'n r  n leo ln ii', -.. 
and Lite like, \v 11 c L11 c r f 11 <,• }-•1 i.s v 11 or mn 
licensed. •••'• ........-'-’---I-'—(d) “ F  m p I o y m e n t T i i I a i *| o n s 111 f l"  gen­erally arises whenever,a paili-iit Is sul- fercd or permitted Ip \york. The tntal facts suri'oundlni; a id,veil ‘ sUunth"!, other than those h  .lor.s speelflea'ly excluded In this subsceilon. detornuue whether the lest Is satisfied, A inajt" factor In tluLermlnlng whether or im an employment rqlulldnshlp e.xisi: under this Part Is whether the wtn!. performed Is of any cd'ilsetiuenllal eeo- nomlc b e n efit.lo-the liyjllluilon. CJen- orally, work sha|l bp'^oiisnlered lo be of consequential economic' benefit If ii Is of I fie" type' lllu l ndiVliniulieantH'il workors normally perform, In whole u- '



ft. In the Institution or elsewhere. t!i*nt does not, however, become nployee merely 11 lie or she per* i personal housekeeping chores, tvs maintaining his or her ow.n tcrs, or receives a token remu*. Hun tor his or her services. Nor the patient become an employee caged In such activities as making . products, where the patient vol* ,n ly  engages In such activity and products become the property ot patient mnklng them ,'or the funds dtlng from the sale of the products divided among the patients partlcl* ng In that progrum or are used for puses of purchasing materials con* M.it In making the craft products, the other hand, determination of employment relationship does not tend on the level of per/ormance of patient or whether the work Is of •rupeullc value lo the patient, ei "Evaluation and training" means nugrnrn. authorized pursuant to sec*• n 11(C)(2)(A) of the Act, which pro­les competent Instruction and super* .Ion and Is designed to determine a tilin g  patient's potential at.d to i.eh adjustment to a work environ- im  or the skills related lo onu or ore types of work. The duration of ic evaluation and training depends n (he total (nets of the situation, but i no case shall exceed 12 months, line spent In an employment rcla- mn.dUp l.n the Institution prior to live 11 veil ve dale of these regulations null be counted In determining the iiii ulion a patient worker Is In'cvalua- ion and training, (Any workweek luring which there was regular arid re* .•urrcnl engagement In work, even though sinaU In amount, which gave ri.e to an employment relationship, shall be considered as a week spent In i valuation and training,) if) "Group minimum wage" means Hie minimum wage authorized pursu­ant to section I •1(c)(1) of the Act which shall apply lo all patient work­ers who. have completed the evalua­tion and training program, If one has in,in -authorized for the Institution under this part (where no such pro* gf.im nos been authorized, iho group minimum wage applies Immediately in n iiitlleiH'i entering Into an cm

utlon),1'e x c e p t , fo r‘ f o all cnl|',Wprkersdb' vho are: Entitled-to a. com m ensurate;" ■ vace higher than the gro\)n'm(nlmunv'-V vage; subject-lo an Individual j’excep-'.i: Con;. or subject to a work "activities..' ’-• center certificate, os dq/lnod (,lri; this part. ••.*;. ; :X ,<g) ''Individual exception" m^ans au­thorization, pursuant .to section - 14(c)(2)(B) of the Act, t'o pn.y'‘ o partlc- i ular patient worker whqsq, earplng o r . productive ■ capacity Is severely lm*. paired less than the group iplntmumwage, I ■ • i(h) ''Work activities center;’,',|s an ad­ministrative classification .given to a facility which has an .'approved pro- cram (other than a .work'i (tcllylilcs center program as dq^nccjjdn . Part •r' 525), authorized pursuant .(p 'jiccllon 14(c)(3) of the Act, which Is, planned and designed exclusively to.,',provide work activities • .for patient^ whose physical or mental Impairment Is so severe as to render their, p ro a ctiv e  ca­pacity Inconsequential,\T ljc ,'work.ac- ’ tlvllles shall be part of it recorded plan . of therapy or care for;-:such ^patients.' fiuch activities need not,' however, bo restricted to a particular physical or program area of the Institution, nor lo a particular type of work, No program shall qualify for a j'workVltictlvltlou center, certificate undcr}ythls part unless the productive cnpaclty of each Individual In the program Is. so severe­ly Impaired as to make Lhat'pcrson In­capable of earning as'commensurate pay al least 25 percent o f ;,the mini­mum wage under section 0 of the Act, and tho patient workers are parllclpat- Ing In. the program .as. a part ofplanned therapy. ,//:.•!* • .(I) "Commensurate pay" • (the term used In these regulations) ;ls Intended . to have the samo nicanlng'as "equita­ble compensation" and ."wages related to tho worker’s productivity," which terms ' aro used In ..the ,'statute, arid means wages which are commensurate with thoso paid nonhundlcnppccl work­ers In the Institution' or'.’ In Industry m aintaining. acccptableJMabor .stand­ards In t ’ .c vicinity for essentially the sumo i pe, quality,'‘’and/'quantity of work,,So for cxam pie,'the commensu­rate pay of a patient worker who Is 16 liercenl as .productive, fonslderlnir • »iiiu niwi ntmntlLv. as the average

T

II .1 *» ' * / .'• C liap ler(Y ;--W age qnd Hour Division
V -• '« ,i'i A- Vi’ • •'> Ji‘.f ' . ■ Ii  nonhandlcappcd . ’ worker performing J’ ,essentially'similar work In the Instllu- •; ,tlon would1 be at least 75 percent of the wage paid tp such noqhandlpappcd worker.'.". ,,'. (J) "Stalo  agoncy" means the agency within the Stale  which administers or supervises the administration .of voca­tional rehabilitation services In any Slate of the United Stales, the Dis­trict of Columbia, or any territory or \ p'.ssesslon o( the United States.(k) "Tho Act" means the Pair Labor Standards/Act of 10311, as amended.I) 52(1.3 <LiIvUury Committee on Sheltered WurUtliupv,(a) T he Advisory CommlLteo on .Sheltered Workshops, appointed pcrl- • odleally by the Secretary of Labor,shall' advise and make recommenda­tions to the Administrator concerning1 the administration and enforcement of this part and the need for amend­ments thereto and for such other pur­poses as.may be desired by the Admin­istrator,’(b) T he Administrator may consult with the Advisory Committee on Sh el­tered Workshops prior to any action taken under this part and may afford the Committee 15 days, or such addi­tional time as may be allowed, lo pres­ent Its views, The Administrator may also afford,llie Committee an opportu­nity to present Its views In connection will) any petition for revluw filed, any himrlngl(hold, and any pifUllon for amendment of these regulations, or any proposed legislation by the Secre­tary of Labor pertaining to the prob­lems dealt.with In these regulations.If 62!),\ 1 Wage iniymenU.(a) A1 patient worker whose earning" or productive capacity In not Impaired ahull bo, paid at least the uLumiory minimum , wage, A patient worker1 wliosu earning or productive capacity Is.Impaired to the extent that the Indi­vidual ty unable lo earn at least Iho statutory,.minimum wage may bo paida mibmlnlmtim wage but only after a certificate, authorizing payment of such lower wago has been obtained from tho Wage and Hour Division,(b) Pour types of certificates author­izing subminimum wages are available 
I or patient workers In Institutions:

Evaluation and tra in in g  .group mini­mum wage, In.dlvl.dua) .exception, and work acllvlllcs'eeplorvAll'but the Indi­vidual exception are group, certificates. Under a group certificate.,thu program Is certificated and ,not I,lie Individual patient worker, In the ca.se of the hid'- vldual exception, .authority to pay a subinlnlnunn wage m u st,b e o b t a in e d  for each Individual. : I.(e) Evaluation and Lralplng: Patient workers' subject Lo ar\ evaluation and training certificate sh'r l̂ . receive at least commoiiSMrulq pay; no minimum wage guarantee Is rei|iil|f,'tl unless the Administrator, shall deterjnlne It Is in the best liUcrcst of the patient work­ers that a minimum wage guarantee be set. ’ ,’ j(d) Group minimum wage: Patient workers subject to a group minimum wage certificate shall receive at least the minimum wage authorized In the certificate or conimeii/hinuc pay, whichever Is higher. TJ(u group mini­mum wage shall not be .Uycs, and may be more, than 50 percent,,,of the mini­mum wage under section 0 of the A ft.(e) Individual exception: A patiepi * worker subject to an Individual excep­tion shall receive, not, less than the minimum wage authorized In the Indi­vidual exception certificate Issued lur that patient worker or commensurate pay, whichever Is higher, An Individu­al exception shall nuL be less, and may be more, than 25 porr.qnVof the mini­mum wage under .section G of the Act.(f) Work activities center: 1‘niieni workers subject to a work activities center certificate shall receive at least commensurate pay; no ujlnlmum wane guarantee Is required .unless Llie A d ­ministrator, shall determine It Is in the best Interest of the patient'w ork­ers that a minimum wage guarantee be set.(g) Compensable time fqr a patient worker slarls when ..th e  Individual begins l,o perform work Involving an’ employment relationship., .(It) Each patient worker’s work per­formance shall be revlc\vgd by the in­stitution at three, month Intervalsduring Llie first 0 monl|)(s In  ..........ploym cnl relalloivshllj, ,:\nd at least every 3 months thereofiqr.and Ins nr tier wages adjusted a c c o r d i n g ly .  T h e  review rhall relate the p a t i e n t  wurli.

§ 5 2 9 /



- - A r *

• .f- i  - ' i f l .  Hi i l l l l  iflV-., 
u n t il a c t io n , Is j taken: D ic k o n :  Pro • v id e d , ■ howeverl 'rhh,(.ilf f , ^ChRitconco)la* 
tlo n .o rd e r, la offlrm^t} jft i^ p v lew , tho 
In s t llu llo n 's h a li relmtyur,.iaf\j\y parson 
covered by the qertlfjpttfoj; In an- 
am ount equal to th.fyijtljffcrence be­
tw ee n 'th e  ipp llcab lo^ p iln lm u n i wagq : 

v lly .)  • and any.low er wane pa id  such  person ‘
W hen  an eva luation  and Ira lrdng  subsequent to t h e ; c f le c t ly o  date of.""  “ “-"««»*» cancellation. '

(c) E x ce p i In case;) ,of .w illfu lness  or 
those In which the, pub lic  Interest i n ­
qu ires otherw ise, before, (iny c e r t if i­
cate sh a ll b3 cnncclQd;,f|tcU)\p: eonduct 
w h ich  m ay w arran tia tieh .ae tlon  s lm ll 
be ca lled  to ’.he iilic rH lp rt.p f, the  Insti­
tu tio n  In w riting  apd It she,II be a ffo rd ­
ed an o p p o itu n lty  to dem onstrate or 
ach ieve co n n lla n ce  w ith  a ll law fu l re­
quirem ents.

5’ 529.11

n»r work to th a t perform ed by the  pa­
ne iu  workers.

td i P rod uction  standards fo r  an 
.ivcragc nonhand icapped w orker fo r  
each Job being perform ed by a pa tie n t 
w orker In the In stitu tion  (fo r use as a 
nornt in  m easuring pa tie n t w orker'p ro- 
U u c ilv lly .)

(e) W hen  .... . . . . .........
urogram  Is au thorized  by ce rt if ica te ,, 
records show ing w h ich  paL lent w o rk­
ers arc In the eva luation  nnd tra in in g  
program , nnd the  total period of lim e| M U|ii mu , iv*.». ».   .
each w orker lia s  been In such  a catego­
ry.

(f) W hen  an In stitu tion  ho lds bo th  a 
work activ it ies  center ce rtif ica te  and a 
group m in im um  wage ce rtif ica te , rec­
ords show ing w h ich  pa tien t workers 
-.r«- nr.rt.tr r.\.:h r.ertlllcate.

m nw ir.j »h«t pa tien t
. . . . . i .e . .1 v. ..ur.. x /U C *
lio n s  nuve been uo ilio r izeu ,

(ID In add ition ' the records requ ired 
under a ll the app licab le  prov is ions of 
P a rt 510 of th is  chapter.

(I) Every  In stitu tion  hav ing pa tien t 
workers who are entitled  lo  benefits  
under H ie A ct sha ll at all lim es d isp lay  
a poster, as prescribed by the A d m in is­
trator. In a conspicuous place In the 
In stitu tion  where It may be observed ; 
re ’ — ‘
o t li

S l iU i

•m .  is.-., Choplor. Yj-r-Wogo optl Hour Division
•sly/;;. 0 .W 'l l . l i iJ '^ i iu a n e e  « f -' p e r l in c n lc n .
vV-1.-' ' 1 (dJrliiMiitn} jiurinmen." ' ‘

Ti.'lnA,-in,i‘— *w- ''----------

If 52 (

X

to Hi* ,
a f fu id

. ,| mi ■>.' i : i • ' .
In  qd fllUon  to the Issuance o f c e r t if i­

cates -9-3 prov ided In 51 529.1 to 529.M, 
'■ the ^ (Jrp ln lstra lo r m ay authbrl'/.e the
. . ls suanpc ip f ce rtif ica tes  to pe rm it cm-

p lo y p iq n lo f  p a t ie n t w orkers In In stitu­
tions, a t jpss lim n  the app licab le  mini* 
m uni,wage under section  (i o f, the A ct 
as p a rt o f e xpe rim en ta l program s Lo 

.’ . Increase em p loym en t opp o rtu n it ie s  fo r 
such persons. Such  ce rtif ica te s  sha ll 
be Issued In such types o f cases and on 
such, term s and cond it ion s  w ith in  the 
scope .q f.section  H  o f the  A e l as the 
A dm in is tra to r sh a ll de term ine  w ill 
best • fu r th e r  any such  experim enta l 
program s , 1 .C e rt if ica te s  Issued under 
th is section s h a ll be lim ited  to an ef- 
feetlvu period o f not more ih a n  I year.I U'S.M 11 Aaienifm enl u f lliU  pari. •

h» f!/u ljo i|)ltd riito r m ay aL upy lim e  
acovD|iu:ur, her own m otion  or upon 
« t iiu f)  i.rpquest of any Interested 
^ rvy iii. '.H ’U lng  f o r l l i  reasonable

for cx- 590.13 Petition for amendment ul m in
Ilona. • 1 I .1 I- ■■

1 .1| • I A I . .
A utiioiiity: Sec. 11,, 52 Slat. lOUU: 

U.S.C. 211, unless otherwise puled.I
S oumcli 2< P R  

otherwise noted 729. Pel). J. 1959. mil*
r  i •

0 5.70.1 De fin it ions . ’ !'.!11. , , f  
( n )  -T he m e a n in g ' o f the I ( T i l l  

"•••I

nlillu i -'II 
, 'i'ti’ l i i f i l ' i  I

A ny  person uti;r|?yiWi.PVi (tnj uf.iim. 
o f an au thorize^  r.qpr.yscnlaUve of ill*
A d m in is tra to r taken  .pursuant W ll i l i. '*  
pa rt limy, w ith in  OO.days or such inldl. U

X v  u T S J e w111 l l n  y.,«■ j tj-j m  1|f J | r'w , , f  rvgulidhiiu.I’ x V f,.' • . I . t r  . p.

"person ," "em p lo y ." .!',em p loyer.’ 
p loyce ." "goods," and "p roduction . . 
used .In t i l ls  part,' Is the  sa no as In I! 
F a ir  L a b o r yLfirjdar^ty. ^ c l o f 197!!. : 
nmended, ., l(.. ,, ’.

(b) " I n d u s t r ia l, .hom ew orker" :u 
"hom ew orke r." .a-fi u&eit In th is  pan 
nu:an any cm p lo ye c iyp lp lo yed  or su 
fe re il o r perm it to il lq  pe rfo rm  in ilu l 
t r ia l horn

in  th is part,'m eans (.Itf,.production b j 
a n y 'p e rsb ii In o r a b Q ij lf ih o m e . npur’.|

st lotion where It may be observed representative y/hqi look'no part mdlly by the patient workers and • ftCl|0n under revlovy, ,\yl)o’ may,her workers In the Institution. • extent It.ls deemed appropriate, niiou y k ','••• •  ■• •* ■(J) Records required by this section v o lp cr interested persons an opporli/njJ/i/ll. t f i J i i l i t  'd k lc  u fLy to present data':iyid views, fHV-'.'f **'•-» If^ur. Ulvlsloi*» T-'a'I" . iu prog
n t  l , . r „ r i n i , l l n „  I i  ’  l . „ u ,  i m l  r l l f o r C L ’ l l

i j  / . V —  W.  w»
sh a ll be kep t fo r the periods spec ified  
In P a rt 51G of th is chapter,

0 529.11 Cancellation of a certificate.
■ (n) T h e  A dm in is tra to r may cancel 
any ce rtif ica te  fo r cause. A  ce rtif ica te  
may bo canceled ( 1 ) as o f th e  da le  o f 
Issuance. If Il ls found th a t fraud  has 
been u tilized  In obta in ing  the c e r t if i­
cate or In perm itting  a pa tien t w orker 
lo  be em ployed thereunder; (2 ) os of

d^vfoViW li’ly months after the ‘ ‘ of this part, the, Wage Islun will undertake a nun for admlnlslra-
u r i i - i u i i - , ............................II, fi* I ,,M. .I; . -. i.-{f

Th(! A d m in is tra to r , may rcqulro i f .(. 
a n y t im e  the  subm iss ion ,o f such In lw .ij 
m a llp n i o th e r/ tli^ V j^ R t specified rlw»';D 
where Jn  tl) ls  pftH.i its, Is 'deemed nuw^’/:.; 
prlatc',; or p iay  -conduct an Invi’itlc'i-'"Vj  of lio n ,’ y y h lc h . niay^ lng!udo lifarhv».';’ y

l l ie  date of v io la tion , If It Is found llv .it prlQ/’ to ta k in g  a iy ,a c t io n  puriiu» iii u  '.
any of the provisions of the A c t o r o f ;
ll ie  terms of ll ie  ce rtif ica te  have been 
violated; or (3) as of the da le  o f no tice  
of cance lla tion . If It Is found t h i l l  the 
.certificate  Is no longer necessary In 
order lo  prevent cu rta ilm en t o f oppor­
tun itie s for em ploym ent, or th a t the 
requ irem ents of th is p u r l have not 
been com plied  w ith.
. (b l If a pe tit ion  for review Is fllo d  

•under 1 529.12. the e ffective  da le  of 
I In1 n inn-M a llon  sha ll be postponed

5‘2t)"13 Sulimliiilon^o'f hiforiniillitti, laMiA';# k '.iu *  HVl yM loree ineiil o f this 1’ a rt Inan Mhglli'rcil Workshops.
* * ' *rAJTT / 530— E W P L O V M E N T  O Fh o m w o h x e k s  in  c e r t a in  . i n *

C a f l U l l S

_ I' - •
omevvoik fq r nji^mp.'pycr.V#-«* i * f i l  ( I _ • »: . i .  .i*,-n," -i»• /-. -■ -
part, m oans-tjty,,product ion

 rson In or abov|t;|\.home, npan
in en i, LonemeiiL. o r .ro q iiy ln  a resulen 
t la l u s liib lls h m e iiL tqf.,i(oq’(J.s fo r  an em 
p loye r w ho su ffe rs ,,yyr,, pprm ll.s sucl 
p roduction , rc i; iird ji‘s,y,. pf, Liu* sou re. 
(w lie th c r  obt.nlnei! / rpip, jvn. em ploye' 
o r e lsewhere) o f Ihe 'm ’ft t fr la ls  used h) 
the hom ew orker In sutc)i p ro d u c t io n . '

(d) T h e  w o ii)cn ‘3 ,up i]i\ rq l.industry I 
de fined  as follows: /.IJh/,*, p rodue llun  u 
women's, m isses' nnd ju n io rs ' dresse.- 
w ashab le  s e rv le o , gafip ip iLs. blouses 
and neckw ear frp iiy ,,w oven -or pm 
chased k n it  fabric;mvpi'ncn's, misses 
c l i l ld r e n ’s and Infants', underv/eai 
n igh tw ear, and nei:ll)(ees..from wovei 
fabrics; corsets a iu lj.q t liy r  body sup 
po rtin g  garmenLs f,rb|i) ,any m ateria! 
o th e r garmenLs s im ila r  to the foreim ] 
lug; and Infants; a iif l e lR ld ie n 's  m ile  
wear. d

appropriate,/.Ihcri Adiplnlslriilor un; provide an opborlunlty to olluir lm<«; cslcd persons to preuent data uni y  
v l c W3. . . ‘ t • ( . . i y t ;  b

0 529,H  Itelutloi) tu'otlier lawx. - j
No p rc v .s lo n .o f- ih ls  part, or «l ug i ; 

ce rtif ica te  Issuqd ;undi;r th is  purl, »i,ld t  
• excuse noncb jim llap ce  w ith  any an.., 

i ' Federa l or S ta le  law or m unlulpul iwc,. ) 
nuncc estab lish ing  h lg lie i stand i,nu ^

uib I Ivfbiiiiiiiu,
‘ i H l  1 IWnl  p .  I l i . l l  o f  l i o i n u w o r k .  
t * \  I .  l ; v l a ' « l l n i i  u n  o f f i c i a l  f o r m s .  
i . i ( . i  f t r u u  m i l  n i n d l l l u i l j  f o r  t h e  I s s u -

bW| m l  < 1 lllflnll'li.
■>i I f / i i r j l U k l l o i i .

t - n  | f  r / n . i n t l a m  o f  c e r l l f l e n l e s ,
U l  ( | b u . A l u m  m i l l  e n n e c l l a l l o a ,
•at i r s iu n ii i.m  ul cerlIfleaics.
tu 4 Kj-wi.b mol raporu.
yy .1 Iw.<»Until uf i.ulliorlLy lo graill, 

H'si'v-V,• «m •• I a rnrllfliniU'. 
u < h  t <  i . i . n i i  I n '  . - v l u w .
i . u  i i  i \ « r u l  i i i ' . n i i i o i u .

•1*1 •» t.(e) The Jewelry, ptjipufaeiurlm: In­dustry Is defined,as folloyrs:(1) (I) T he man\ifi\eiurlng, primes lug, or assembling,,\yijo||y or pnrllallyl from any material, of. Jewelry eonn
Jew.

iiuuv iuv i, u i i jcw c iry , 
m on ly  or com m erc ia lly  ,jsu known, 
e lry  as used here in ,.Includes w ithou t 
lim ita t io n , re lig ious, s'elmol, college, 
and fra te rn a l Insignia; a rt ic le s  o( lim n , 
in cu t or adornm ent, diq ilgned to lie 
w orn on appare l o r,ca rried  on or abou' 
the person, In c lu d in g ,.w ith ou t 
t lon , c ig a r and e ig iirg ile  cases,
■'1,.,i ii..I ..,.- .......... ■

u n i t : 1,. 
l i o .M i __ , ....... ....I. k .iiiiip ice  cases. UOiiler:.,t ind l ig h t e r s :  waLel\ y^se.Y , . ipetal n n - . ' i  .b g g j  a n d  m e t a l  w a ie h  brai-cleL1.; anil c h a i n ,  m e s h ,  and n a i u  f o r  u se in  D ie



r ' i  q u an tity  an il q u a lity  o f perform - 
nee to th a t o f nonhand icapped  work- 
rs rece iv ing  the p reva ilin g  wage In . 
lie  In s titu tion  fo r  s im ila r  w ork  or 
.n rk  requ ir ing  s im ila r  sk ills . I f  s im ila r  
• o ik  o r w ork requ ir ing  s im ila r  s k il ls  Is. 
•o', perfo rm ed by nonhand icapped  
.•urkera In the In s titu tion  the prevail- 
ng wage pa id  nonhand icapped  work- 
• ij In the v ic in ity  In Industry  main- 
.lin ing  acceptab le labo r standards 
.hu ll be used. T h e  review  sh a ll be 
mule by a s ta ff m em ber or members 
vho observe the pa tien t worker(s) 
•jemg ru led  on a co n tin u in g  basis and 
who are fa m ilia r  w ith  app ropria te  
nonha iu/lcuppcd  p roduction  stand- 
.11 ds.

(I) No pa rt o f the m in im um  wage 
and overtim e enrncd by a paLlent 
w orker can be deducted fo r  the cost of 
room, board or services. T h e  pa tien t 
w orker m ust rece ive .h is  o r her wages 
l ic e  and c lear, e xecp i fo r  legal p ay ro ll 
ii id u e t lo n s . It Is not the In tention  of 
these • regu la tions, however, to p re­
clude the In stitu tion  the rea fte r ;(rom 
assessing or co lle cting  the reasonable 
i  .ist o f room, board and o th e r services 
a c tu a lly  provided lo  a pa t ie n t w orker 
to the ex ten t perm itted  by app licab le  
Federa l nr S tate  law  and on the same 
basis as It assesses and co llects from  
nonw ork lug  patients.

1 529,5 A i' i i l lc i i l l i in  f o r  ce r t i f ica te * .
(a) A p p lic a t io n  fo r a "certifica te  fo r 

an eva luation  and tra in in g  program , a 
group m in im um  wage, an Ind iv idua l 
exception , or a w ork activ it ie s  center 
may be file d  by any In stitu tion  w ith  
the Reg iona l O ff ic e  or Caribbean  D i­
rector o f the adm in is tra tive  region or 
area of the Wage and H o u r D iv is ion , 
U.S. D epartm en t of Labor. In w h ich  
the In stitu tion  Is located. A p p lic a t io n  
forms may be obta ined from  the ap­
propria te  O ffice .

(b) An  app lica tion  fo r an eva lua tion  
and tra in ing  ce rtif ica te  i.nd for an In­
d iv idua l e xcep l'on  ce rtif ica te  for pay­
ment of a wn o below  50 percent o f 
d ie  m in im um  wage under section  0 of 
m e A c t, s h u t  also be /lied w llh  tho 
•SliUf agency, lie fo re  the Wage and Hour D iv is io n  can act on such  an ap­
p lica tion . the S ta te  agency must ce r t i­
fy thru  me eva lua tion  am i tc a ln ln j' ' * ' * •' •' " * »• • ili< nimil

In 1 629.2 or, In the  case|0 ^ im .lnd lv ldu . 
al exception,: 'that:/',thg^ lnd lv ldua l'3  
earn ing  . capac ity  Is uso severely Im­
paired Chat he  or sheds unab le  to earn 
at le a s t '.5 0 ;.percent-pf\itfj,< jvm inimum■ 
wage under section  Q,of, the. A ct. '.  •'

( c ) 'A n  In s t itu tion ,In it ia lly :-app ly ing  
fo r ft ce rtif ica te , o th e r.th an  an Ind iv id- 
ua l exception ' ce rtif ica te , ' w h ich  does 
no t hnve the In fo rm ation  ca lled  tor In­
cite app lica tion , may-,bQ;Issued a tern-- 
p o ra ry ic e r t if ic a te  If;lt,'m eets the re-', 
qu lrem ents.o f, and pro.vUlesiassurance 
of coriip llance  w ith , tip s  P a d ,:  ’•

(d) A p p lic a t io n  fo r  an Ind iv idua l ex­
ception  ce rtif ica te  n ifty bo-filed  at tho 
tim e of app ly ing  fo r  n. group m in im um , 
wage ce rtif ica te  o r id u r ln g . tho ll/ a  o f 
the ce rtif ica te , T h e - iapp llca t lo n  m ust 
show, am ong o the i’ i;thlnus,:..that the 
.pa tien t w orker Is u n a b lo R o  earn  the 
m in im um  : wngo au thorised  In . the 
group m in im um  w age,certificate,

(e) A n  app lica tion: for.,an’ Ind iv idua l 
exception  f ile d  before-,,the .p a tie n t 
w orker has com pleted eva lua tion  and 
tra in in g  sh a ll be consltler.ed tim ely. In 
such  case, If a c t io n ,on :thc app lica tion  
Is no l-com ple ted  before .the-exp iration  
of the eva lua tion  iu\d:.li;alnlng period, 
the m in im um  wauc^fequested In the 
ap p lica tion  by the In stitu tion  (no t less 
th an  25 percent o f l l ie  m in im um  wage) 
sh a ll be the In terim  m ln lrqum  wage,

If 529.6 C r i te r ia  f o r  cunolilernllun III La in
unce of certificate1* , *.'• V '  .• dbAVjn.i.Vi"

T h e  follovvlng c r ite r ia  w.lll be.consid­
ered by the A d m in is tra to r, In deter- 

• m ln ln c  the neccsslty;of..Issu ing a cer­
tif ica te  o r c e r t if ic a te s ' and .the condj. 
t lons to be spec ified  there in: .

(a) T h e  present and .p rev iou s earn­
ings o f tho pa t ie n t workers,,, '

(b) W h e th e r  tho .pa tien t,w orke rs  are 
rece iv ing com m ensurate pay.

(c) T h e  nature  and cx tqn t'o / the d is­
ab ilit ie s  o f tho pa t ie n t-w o rke rs  and 
the degree lo  w h ich  these facLors 
a ffe c t earn ing  or p roductive  capacity 
o f the pa t ie n t workers, .ij,,.

(d) W h e th e r the cond itions required 
fo r  ce rtif ica t io n  u nd c r| lh lu  p a rt have 
been met. . tji,-,-., „i,.. . •

(o) W h e th e r th o .c c r t lf lc a t lo n  by the 
3 ta to  agency has been mudo In accord- 
m ire w ith  th is  part

- - 'fJMr:
' ' ‘ 1 . •

Chap lo rj.V— W aflo  and H o u r  D l v l i l o n
'1.- i ‘ i‘.

. 0 529,7i;:Is*uunpe u f CfirllflcuHen.‘f  I f I w!- "•* *' f * • - ' I I
.(a J- iU pon  con s ide ra tion  o f c r ite r ia  

spec ified  In 5 529.0, th e  A d m in is tra to r  
may, issue a ce rt if ica te  o r ce rtif ica tes , 
as.appropriate. . * .
1 Cb) .If a ce rt if ic a te  U Issued, a .copy 
sh a ll - be sent Lo the In s t itu t io n . ' I f  
denied, the .In s t itu t io n  sh a ll be n o t i­
fied In w r it in g  o f tho den ia l and Lhe 
reasons there fo r.
,(c) A. group m in im um  wage c e r t if i­

cate,may. be Issued fo r  the en tire  In sti­
tu tion  o r a departm ent o rd ep a r lm on Ls  
of the In stitu tion . •

0 529.H Term* ami condition* of certifi­
cate*, - •

, (a) A  ce rtif ica te  sh a ll sp e c ify  Lhe 
lc,rins and cond it ion s under w h ich  It Is 
granted. .

(b) A  ce rt if ica te  sh a ll a p p ly  to every 
pa tlon l .worker In the program  fo r 
Which Lhe ce rt if ic a te  Is gm u liK l.

(c) A  ce rtif ica te  sh a ll be e ffe c t ive  fo r  
a period Lo be designated by the  A d ­
m in istrator, genera lly  fo r  a period of 1 
year, P a t ie n t w orkers m ay be pa id  
wages-lower than  Lite s ta tu to ry  m in i­
mum on ly  (lu ring  tho e ffe ctive  period  
uf a ce rtif ica te .

(d) A croup  m in im um  wage ce rt lf l-  
cat-; sha ll set a spec ia l m in im um  wage 
of no l less than  50 percent o f the m in i­
mum wage under section  0 o f the Act, 
/in In d iv idua l' excep tion  ce rtl/ lca tc  
shall set a specia l m in im um  wage no t 
less than 25 percen t o f the m in im um  
wage under section  0 o f the Act.

(ii) An eva lua tion  and tra in in g  c e r t if­
icate and a w ork ac tiv it ie s  center cer- 
llf lra lo  need n o l sot a specia l m in i­
mum wage o i l ie r  than  th a t requ ired  
liy paragraph (f) o f th is  section  or p ro ­
vided for by J 529.4.Ill A ll p a tien t w orkers sub ject to a 

.’. • ecrllflea lu . sh a ll bo paid wages com- 
mcnsurale w lvli those pa id  n onh iin d l-  
cuppcdrworkers In the In s titu tion  In 
u lueh they are pa tien ts  or In the v i­
cinity-. In .Industry m a in ta in in g  accept- 
»blii labor, standards fo r essen tia lly  
tint sum p.type, qua lity , and q u an tity  
ul u o rk . ib u t not less than  the ce rtlf l-  
rule rate app licab le  If such  a rate has 
m-cii- authorized.

iv) Pa tien t workers sh a ll be paid n o l 
IrM Hum one and one-ha lf lim es Hie 

. I'tftilar ra le  fur a ll Itmtr* w-n '- id

-. -u u. §529.
•*r» -n ui t. 

excess o f the, m axim um -w orkw eek : 
p lleub le  under sccUpn,7 o f. lh e  Act.

(h ) No p a t ie n t"  w orker sh a ll 
new ly-em ployed under-, a ce rtif ie r 
Issued under llie sq  regu la tion s  wli 
abnorm a l labo r cond itions, such 'as 
s tr ike , a lock-out, o r o th e r  s lrn lla i er 
d lt lo n , e x is t In th o .in s titu tion .

(■) E a ch  pa tie n t, w p rkcr and h is 
h e r p a ren t or.-guard ian  s h a ll be I 
fo rm ed p rom ptly  o ra lly  and In w riiln  
o f h is  or her r igh ts  .under.the Act.

(J) T h e  term s-of uny .certifica te  in: 
be am ended for,cuusq,.upon ri.-quest 
the  In stitu tion , or a .p a tien t w orker - 
h is  or her pa ren t or guard ian , er upt 
the  In it ia t ive  o f thu A dm in is tra to r,.

0 529.9 Iti-m-wnl of i-i-rljfjriili-s.

(a) A p p lica t io n  m ay be file d  for r 
new al o f any ce r lif lca tC i

(b) I f  an a p p lica t io n  J  renewal In 
been p rop e r ly  and llm v i/  f ile d  p r iu r  i 
th e  e xp ira t io n  da le , uf- a ee rtlfica t 
the  c e r t lf lc a le  sh a ll rem ain  In e f in  
unt|l the ap p lica t io n  fo r  rcnewn! !e; 
been g ran ted ’ or denied,

(c) P a t ie n t  w orkers, may be pal 
wages less than  Llie .s ta tu to ry  m ini 
mum a fte r  notice  th a t  llu i application 
fo r renew al lia s  been denied, if rcv ie i 
o f such  den ia l Is requested In accord 
ance w ith  1 520.12: l ‘/o\ndcil, ./njici-t-i-i 
T h a t  If the den ia l 1st,a ff irm ed  oi 
review, the  In s t itu t io n  s h a l l rclmbur.-s 
nny person covered by ,Lhe ccrUHe-ali 
In an am ount equal Lq-tlie  (llfli-ii-iu-i| 
between the ap p llcab lu /p iliilm u m  .ear:- 
and any low er wage pa id  swell pe iso i 
subsequent to  the e ffe c tive  dai.i- u 
den ia l. --.-i*

0 529.10 Itecuril* lo lie kciq.'
-'•f ■

E ve ry  In s titu tion  s h a ll m a in ta in  ami 
have ava ilab le  fo r  Inspection  by Uu- 
A d m in is tra to r  records of:

(a) D isa b ility , w h ich  show  tin- 
na tu re  of each pa tien t, worker'.-: tbs- 
ab ility . |, *

(b) P rod u c t iv ity , w h ich  s h - 
p ro d u c t iv ity  o f each p a l l f n '  • 
a co n t in u in g  basis or at - 
vitls as defined  l-» 5 '

(c) P rev ftlllu e  
prevalH-i -
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F e b r u a r y  23, 1982

Mr. G e o r g e  M u n d e l l
O f f i c e  of A l c o h o l i s m  a n d  . J
Drug A b u s e  1

S T A T E  O F  A L A S K A  
.Pouch H 0 5 F
J u n e a u , : A l a s k a  9 9 8 1 1  .

RE: :-Nugens Ranch..li'

• T h e  P l a n  for the R a n c h

As y o u  k n o w ,  c l i e n t s  at N u g e n s  R a n c h  w il l,  as p a r t  of 
their t r e a t m e n t ,  be  e n g a g e d  in the c u l t i v a t i o n  o f  c r op s , the 
r a i s i n g  of l i v e s t o c k ,  g e n e r a l  h o u s e k e e p i n g  c h o r e s ,  and m i n o r  
repairs and m a i n t e n a n c e  at the f a c i l i t y ,  i n c l u d i n g  the 
future c o n s t r u c t i o n  o f  she ds, f e n c e s  and the like. A l l  of 
this w o r k  is i n t e n d e d  to be an i n t e g r a l  p a r t  o f  the 
t r e a t me n t for e a c h  c l i e n t .  At the time o f  a d m i s s i o n ,  e a c h  
c l i en t' s  t r e a t m e n t  p l a n  w i l l  i n v o l v e  a s c h e m e  of p e r s o n a l  
and gr o up  w o r k  t h e r a p y .  All c l i e n t  w o r k  w i l l  o c c u r  w i t h  a n d  4 
u n d e r  the s u p e r v i s i o n  of a c o u n s e l o r .  In fact, i n d i v i d u a l  
c o u n s e l i n g  is e x p e c t e d  to o c c u r  d u r i n g  the w o r k  t h e r a p y .  
C o u n s e l o r s  w i l l  e v a l u a t e  ea ch  c l i e n t ' s  a b i l i t y  to p e r f o r m  
the v a r i o u s  a s s i g n e d  ta s ks  as a measure- of Lhe c l i e n t ' s  
p r o gr es s  in t r e a t m e n t  a nd the c l i e n t ' s  e m p l o y m e n t  s k i l ls .  
T h e - p r o g r e s s  o f  e a c h  -client in the -work, t h e r a p y  program-wili-., 
be ' r e c o r d e d  ~Ln - -the -— client**-: file; - and —  ad ju s t  m e n  t-s — in - -the —  

t r e a t m e n t  p l a n  m a d e  a c c o r d i n g l y !

. . ■ .w.'

Dear George:... >

D u r i n g  o u r  p h o n e  c a l l  two w e e k s  ago , I r e q u e s t e d  that . 
yo u r o f f i c e  s e e k  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n  o n  ' the 
a p p l i c a b i l i t y  of the A l a s k a  W a g e  and H o u r  A ct to the w o r k  
th er a py  p l a n n e d  f o r  c l i e n t s  at N u g e n s  R a n c h .  With, this 
letter I w o u l d  l i k e  to e x p r e s s  my t h o u g h t s  a b o u t  the l e g a l  
as pe c t s of the i s s u e  a n d  the p r a c t i c a l  p r o b l e m s  w h i c h  it 
p r e s e n t s  to the p r o g r a m .  I h a v e  c o p i e d  t h i s  l e t t e r  to L o y d  
G a t h m a n  and B r u c e  B o t e l h o  w i t h  the h o p e  that a s h a r i n g  of 
ideas may e x p e d i t e  a r e s o l u t i o n  to the q u e s t i o n .  I h a v e  al s o 
d i s c u s s e d  my  c o n c l u s i o n s  and r e c o m m e n d a t i o n s  w i t h  the: _ 
p r o g r a m ' s  B o a r d  of D i r e c t o r s  a nd  t h e y  f u l l y  s u p p o r t  t h e -r- _ 
s u g g e s t i o n s  I m a k e .  •
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No c l i e n t  will be w o r k i n g  full t i m e ,‘nor a s s i g n e d  to a 
s p e c i f i c  and r e g u l a r  cask. A l t h o u g h  e a c h  c l ie n t will be 
e x p e c t e d  to p e r f o r m  g e n e r a l  h o u s e k e e p i n g  c h o r es ,  the w o r k  
t h e r a p y  p r o j e c t s  w i l l  c h a n g e  f r o m  d a y  to day a n d  w e e k  to 
w e e k .  The tasks a s s i g n e d  to e a c h  c l i e n t  wi l l  be b a s e d  on che 
c l i e n t ' s  a b i l i t y  to p e r f o r m  the wo rk.

It is d o u b t f u l  that a ny  of the c l i e n t s  a d m i t c e d  to the 
R a n c h  will be c o n s i d e r e d  " e m p l o y a b l e "  in the job m a r k e t .  The 
y e a r s  of h e a v y  d r i n k i n g  and s t r e e t  life t y p i c a l  - of Lhe 
c h r o n i c  i n e b r i a t e  w h o  will be  t r e a t e d  at the f a c i l i t y  can be 
c o n s i d e r e d  as m u c h  of a b a r r i e r  to e m p l o y m e n t  as a 
t r a d i t i o n a l  p h y s i c a l  or m e n t a l  h a n d i c a p ;  M a n y  c l i e n t s  ma’y 
a l s o  be s u f f e r i n g  f r o m  a l c o h o l  r e l a t e d  h e a l t h  p r o b l e m s  - w h i c h  
i m p a i r  th eir e m p l o y m e n t  p o t e n t i a l .  T h e  .work t h e r a p y  at: the 
R a n c h  will, in e f f e c t ,  p r o v i d e  v o c a t i o n a l  r e h a b i l i t a t i o n .t o  
c l i e n t s  as m u c h  as it will p r o m o t e  f u t u r e  s o b r i e t y .

i

For- the mo st pa r t,  the' .work t h e r a p y  p e r f o r m e d  by the 
c l i e n t s ■wi l l  not d i s p l a c e  e m p l o y m e n t  p o s i t i o n s  at the R a n c h .  
T h e  c u l t i v a t i o n - o f  • c r o p s ? a n d  the r a i s i n g  of. l i v e s t o c k ;  f o r  
i n s t a n c e ,  are p r o j e c t s  e n t i r e l y  i n c i d e n t i a l  • to the p u r p o s e  
of the f a c i l i t y  a n d  are d e s i g n e d  p u r e l y  f o r  the b en ef it , of 
the c lients . The d a i l y  h o u s e k e e p i n g  c h o r e s  e x p e c t e d  of e a c h  
c l i e n t  ( c l e a n i n g  h i s  o r  h e r  ream, m a k i n g  the b e d s w e e p i n g , 
et c. )  are ta sks n o r m a l l y  r e q u i * e d  of  c l i e n t s  in r e s i d e n t i a l  
t r e a t m e n t  p r o g r a m s .  Th e R a n c h  w i l l  h a v e  r e g u l a r  e m p l o y e e s  
w h o  wi ll  be r e s p o n s i b l e  for g e n e r a l  c u s t o d i a l  c a r e  and m i n o r  
m a i n t e n a n c e .  Also, a l t h o u g h  some c l i e n t s  m a y  a s s i s t  w i t h  the 
p r e p a r a t i o n  o f  food, the R a n c h  w i l l  e m p l o y  full time c o o k s  
f o r  the o p e r a t i o n  o f  the k i t c h e n .

The p a i n t i n g  a n d  m i n o r  -r e n ov a ti o n w h i c h  c l i e n t s  will- be 
p e r f o r m i n g  on  the m a i n  b u i l d i n g  and, l a t e r  on, . the 
c o n s t r u c t i o n  of s h e d s ,  fenc es , and the like, a r e  a n o t h e r  
m a t t e r -  A l t h o u g h  t h i s  w o r k  is a l s o  d e s i g n e d  to b e  . a n  
i n t e g r a l  p a r t  of the w o r k  t h e r a p y  p r o g r a m ,  it is d i f f i c u l t  
to a r g u e  th a t the R a n c h  w o u l d  n o t  o t h e r w i s e  be r e q u i r e d  to 
c o n t r a c t  for the c o m p l e t i o n  of this work. N o n e t h e l e s s ,  f r o m  
a c o u n s e l o r ' s  p o i n t  of view, the w o r k  t h e r a p y  i n v o l v e d  in a 
g r o u p  of c l i e n t s  p a i n t i n g  the h a l l w a y s  is i n d i s t i n g u i s h a b l e  
f r o m  the w o r k  t h e r a p y •i n v o l v e d  in w e e d i n g  the g a r d e n .

In addition, to the t h e r a p u c i c  b e n e f i t s  of the w o r k  to 
e a c h  client, it is i m p o r t a n t  to r e c o g n i z e  the i m p o r t a n c e  of 
the w o r k  t h e r a p y  p l a n  to the c o n c e p t  of Die R a n c h .  D e s p i t e  
the size of the f a c i l i t y ,  e v e r y  a t t e m p t  is b e i n g  m a d e  to 
p r e s e r v e  a " f a m i l y "  a t m o s p h e r e  at thp R a n c h .  No  one i n t e n d s  
f o r  the R a n c h  to s i m p l y  " w a r e h o u s e "  c l i e n t s  w h i l e  t h e y  are 
g o i n g  t h r o u g h  a l o n g  p e r i o d  of s o b r i e t y .  R a t h e r ,  che N u g e n s



pJan l o  operate the f a c i l i t y ,  in such a way that the c i i e n c s  
feel a sense of b e l o n g i n g ,  a n d  feel that they h a ve  a s ta k e 
in the v e n t u r e  - that the R a n c h  is as much theirs as it is 
the N u g e n s . H a v i n g  the c l i e n t s  w o r k  at the Ranch, and b e c o m e  
part of the g r a d u a l  e x p a n s i o n  a n d  re n ov a t i o n  of the f a c i l i t y  
is e s s e n t i a l  to a c h i e v i n g  th i s goal. That sense of family, 
an d fe e li n g of b e l o n g i n g ,  is v i r t u a l l y  im p os si b le  to a c h i e v e  
wi th  a client g r o u p  w h o  p e r c e i v e s  their r e l a t i o n s h i p  to the 
p r o g r a m  as one of e m p l o y e e s .

T h e  A p p l i c a b l e  S t a t e  a n d  Fe de r al  S t a t u t e s

(a )• T h e  A l a s k a  W a g e  a nd  H o u r  A c t . The A l a s k a  W a g e  a nd  
H o u r  Act, A C .  2 3 . 1 0 .  U 5 I ) -1 50 , is "the basic m i n i m u m  wag e, 
m a x i m u m  work, w ee k,  a n d  o v e r t i m e  c o m p e n s a t i o n  law in f o r c e  in 
the State of  A l a s k a . '.The A c t  e s t a b l i s h e s  a m i n i m u m  w a g e  at a 
ra te not less than.. $ . 5 0  an  h o u r  g r e a t e r  than the p r e v a i l i n g  \ 
f e d e r a l  .minimum w a g e  o f  $ 3 . 3 5 . .per hour. A.S. 2 2 . 1 0 1 0 6 5 . '  ■ 
Other.-.provisions->of*'>theActr.requixerthe> payioent- of-tovertime -*• 
for - w o r k r i n  excess,vr-of.. eight.: h o u r s  rp er  day .or 40 • h o u r s  v p e r e v  
w e e k  ,(A .S . 723.10'. 06QD and: .establish : -.certain . p e n a  1 ties - -.for■ 
e m p l o y e r  v i o l a t i o n s  (A. S . ' 23 .10 .135-1 40 ) .• .

The A c t  p r o v i d e s  e x e m p t i o n s  for e m p l o ye e s e n g a g e d  in 
a g r i c u l t u r e ,  f i s h i n g ,  d o m e s t i c  se r vi c e,  v o l u n t e e r  w o r k  for 
n o n - p r o f i t  o r g a n i z a t i o n s ,  etc., but none of the e x e m p t i o n s  
e n u m e r a t e d  in A.S. 2 3 . 1 0 . 0 5 5  s p e c i f i c a l l y  a pp ly to p a t i e n t  
w o r k e r s  in a l c o h o l  o r  d r u g  t r e a t m e n t  p ro gram s.  S u b s e c t i o n  70 
o f  che Act, h o w e v e r ,  p e r m i t s  e m p l o y e r s  to pay subr.iinimum 
w ag e s to i n d i v i d u a l s  w h o s e  e a r n i n g  c a p a c i t y  is i m p a i r e d  by  
p h y s i c a l ,  -or - ..mental, ddef iciency-.A . [ S e e  ,. A.S. 2 3 . 1 0 . 0 7 0 ( 1  ) ] - . - 
This .'.'handicapped w o r k e r ". p r o v i  s ion .is similar to S e c t i o n  14'- 
of the f e d e r a l  F a i r ' L a b o r  S t a n d a r d s  A.c-t, 29 U.S.C. 214. - B u t " 1 
the State r e g u l a t i o n s  p r o m u l g a t e d  p u r s u a n t  to A.S. 23. 10. 07 0 ' 
m a k e  it c l e a r  that .the h a n d i c a p  e x c e p t i o n  is not i n t e n d e d  to 
a p p l y  to c l i e n t s  i n  a l c o h o l i s m  t re a t m e n t  f a c i l i t i e s .  8 A A C  
1 5. 1 2 0 ( f )  r e ad s  as f o l l o w s :

Persons u n d e r g o i n g  r e h a b i l i t a t i o n  t r e a t m e n t  
or t h e r a p y  r e l a t i n g  to n a r c o t i c s  or a l c o h o l i s m  
are not c o n s i d e r e d  h a n d i c a p p e d  for the p u r p o s e s  
o f  A.S. 23.10,.070 and th is  section.

Thus, the " h a n d i c a p p e d  w o r k e r "  e x c e p t i o n  to Lhe' 
A l a s k a  W a g e  and H o u r  A c t  d o es  n o t  a u t h o r i z e  the p a y m e n t  of 
. su b- mi nimum wa ge s to c l i e n t s  at the Ranch.

R e f e r e n c e  to o t h e r  s t a t e  l a b o r  s t a t ut es  p r o v i d e s  l i t t l e  
g u i d a n c e  to the i n t e r p r e t a t i o n  of the Wa ge  and H o u r  Act. 
P r o v i s i o n s  of Lhe E m p l o y m e n t  S e r v i c e s  Act r e f e r r i n g  . to 
v o c a t i o n a l  . r e h a b i l  i Ca t i o n  ■•.ado ..not m e n t i o n  drug., ort a l c o h o l  n .  

add ic t ion • as *; •a -d i s'abil'i ty t y -S e e  ;we . g . t . A . S . 1 2 3  715 2-1 0 (4') j- • ,



(5), and (9). S i m i l a r l y ,  Che e x p a n s i v e  del ini lions of 
" e m p l o y e r "  and " e m p l o y e e "  in Che A l a s k a  E m p l o y m e n t  S e c u r i t y  
Ac t,  A.S. 2 3 . Z 0 . 0 0 5 - 5 3 5 ,  p r o v i d e  l i c c l e  g u i d a n c e  for p a ti e nt  
w o r k e r  s i t u a t i o n s .  A.S. 2 3 . 2 0 . 5 2 6  (d)(2) does, h o w e ve r , 
e x c l u d e  fr om 'the d e f i n i t i o n  of " e m p l o y m e n t " s e r v i c e s  p e r­
fo r m e d  .

in a f a c i l i t y  c o n d u c t e d  f o r  che p u r p o s e  
of c a r r y i n g  out a p r o g r a m  of r e h a b i l i t a t i o n  
for i n d i v i d u a l s  w h o s e  e a r n i n g  c a p a c i t y  is 
i m p a i r e d . b y  age or p h y s i c a l  or m e n t a l  
d e f i c i e n c y  or i n j u r y  or  p r o v i d i n g  r e m u n e r a t i v e  
work  f or  i n d i v i d u a l s  who, b e c a u s e  of t h e i r  
i m p ai re d  p h y s i c a l  or m e n t a l  c a p a c i t y ,  c a n n o t  
be r e a d i l y  a b s o r b e d  in the c o m p e t i t i v e  l a b o r  
market b y  a n  i n d i v i d u a l  r e c e i v i n g  the r e h a b i l i -  • . 
tation o r  r e m u n e r a t i v e  w o rk .

A rg u ab ly , - this 'e x c l u s i o n  -can be r e a d - t o  c ov er  
p a t i e n t ' - w o r k e r s ; i n - d r u g  or- alcoh o li s m,  t r e a t m e n t  f a c i l i t i e s . :  
Eut I doubt'- that a n y  - c o u rt  - w o u l d  r e a d  A .S . 23. 20 . 5 2 6 ( d ) (2)' 
as p r o v i d i n g  'any b r o a d e r  c o v e r a g e  than the " h a n d i c a p p e d  
w o r k e r "  e x e m p t i o n s  to the A l a s k a  W a g e  a n d  H o u r  Ac t.  T h e  
p r o v i s i o n s  of the E m p l o y m e n t  S e r v i c e s  Act
[A.S. 2 3 . 1 5 . 2 1 0 ( 4 ) ,  (5) a n d  (9)], the E m p l o y m e n t  S e c u r i t y
Act (A.S. 2 3 . 2 0 . 5 2 6 ( d ) ( 2 ) ] ,  and the W a g e  a n d  H o u r  ' A c t  
[A.S. 2 3 . 1 0 . 0 7 0 ( 1 ) ]  all se e m to c o n t e m p l a t e  t r a d i t i o n a l  
n o t i o n s  of p h y s i c a l  a n d  m e n t a l  d i s a b i l i t y .  F o r  w h a t e v e r  
r e a s o n s ,  the L e g i s l a t u r e  has a p p a r e n t l y  c h o s e n  not to
i n c l u d e  al co ho l  a nd d r u g  a d d i c t i o n  as an e m p l o y m e n t  .handicap 
for. t h e .- pu rposes o f  s t a t e  w a g e  a n d  h o u r  law. S e e , 8 A A C
1 5 . -20(f).

T h e r e  is some i n d i c a t i o n  that the l i m i t e d  h a n d i c a p p e d  
w o r k e r  e x e m p t i o n s  f o u n d  in A.S. 2 3 . 1 0 . 0 7 0  are the o n l y  
a u t h o r i z e d  e x c e p t i o n s  for the p a y m e n t  of a s u b m i n i m u m  w ag e .8 A A C  1 5 . 1 2 0 ( e )  s t a t e s  that as a g e n e r a l  r u l e  " a p p r o v a l  f o r  
p a y m e n t  of a w a g e  l o w e r  t h a n  e s t a b l i s h e d  u n d e r
A.S. 2 3 . 1 0 . 0 6 5  to p e r s o n s  w i t h  a t e m p o r a r y  h a n d i c a p  will not
be g r a n t e d . "  So l o n g  as a l c o h o l i s m  and d r u g  a d d i c t i o n  are 
c o n s i d e r e d  " t e m p o r a r y "  h a n d i c a p s ,  it s e e m s  u n l i k e l y  the 
S t a t e  D e p a r t m e n t  of . L a b o r  w o u l d  a u t h o r i z e  p a y m e n t  of a
s u b m i n i m u m  w a g e . t o  c l i e n t s  at the R a n c h .

T h e  fact that: th ere is no s p e c i f i c  p r o c e d u r e  a u t h o r i z­
ing the p r o g r a m  to set2k  an e x e m p t i o n  f r o m  Lhe p a y m e n t  of  
m i n i m u m  w a g e s  d o e s  n o t  a b s o l v e  the R a n c h  of f u tu r e
l i a b i l i t y .  In S t a t e  Ex Rel S t a t e  L a b o r  C o m m i s s i o n er vs.
G o o d wi  11 I n d u s t r i e s ,  47 8 P L 2 d  ~54 3 ' (f\. Hex. r57U~) the N e w  
M e x i c o  Supi'eme C o u r t  h e l d  that the a b s e n c e  of  a s p e c i f i c
r e g u l a t o r y  scheme r e g a r d i n g ,  the. payment! of  . s u b m i n i m u m  w a g e s  
to p a t i  ent--workers.-did n o t  r e l i e v e ,  a p r o g r a m - f r o m ,  liability,, 
w h e n  it e m p l o y e d  an a l c o h o l i c  in a d r i v e r  p o s i t i o n  a r g u i n g  

that the w o r k  w as  " t h e r a p y " .
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r e g a r d i n g  patient w o r k e r  payir.ents u n de r  the A l a s k a  W a g e  and 
h o u r  Act does n ot  l ea ve  the p r o g r a m  w i t h o u t  a n y  i n t e r­
p r e t a t i v e  g u i d e l i n e s .  The A l a s k a  Act was m o d e l e d  a f t e r  the 
F a i r  L a b o r  S t a n d a r d s  A c t ,  29 U . S . C .  201 et. ( h e r e i n­
a f t e r  "the FLSA") . T h e  A l a s k a  S u p r e m e  C o u r t  Has h e l d  that 
q u e s t i o n s  of i n t e r p r e t a t i o n  r e g a r d i n g  the i n t e n t  of the 
A l a s k a  W a g e  and H o u r  Act are to be b a se d  upo n f e d e r a l  law. 
M c G i n n i s  vs. S t e v e n s ,  543 P . 2d 12 21  (Alas. 1975). T h e  A l a s k a  
A c t  T t l e T F T e  ters to the F L S A  as a guide to d e f i n i n g  terms.
A. S . 2 3. 10 .145. T h u s ,  it is f a i r  to say that the r e c o r d  of 
h o w  f e d er al  co ur ts h a v e  a p p l i e d  the F L S A  to p a t i e n t  w o r k e r  
s i t u a t i o n s  will p r e d i c t  an A l a s k a  c o u r t’s i n t e r p r e t a t i o n  of 
the issue.

^b) The F a i r  L a b o r  S t a n d a r d s  A c t . A s  m e n t i o n e d ,  the 
A l a s k a  A c t  was b a s e d  o n . t h e  'Fair L a b o r  S t a n d a r d s  A c t  of 1938 
as a m e n d e d .... W i t h  s o m e  d i f f e r e n c e s ,  the-- F L S A  i n c l u d e s  
p r o v i s i o n s * !  s i m i l a r  rv to::-. A l a s k a ’.s y ~  . l a w  -for. •' t h e - r p a y m e n t n  of 
m i n i m u m  w a g e s  , •- overtime-, c o m p e n s a  t i o n  ,:etc .'c .

A m e n d m e n t s  to the F a i r  L a b o r  S t a n d a r d s  Act..-in rl966_"_ 
s p e c i f i c a l l y  i n c l u d e d  h o s p i t a l s  o r  i n s t i t u t i o n s  " p r i m a r i l y  
e n g a g e d  in the ca r e  o f  the sick, the a g e d,  the m e n t a l l y  ill 
or d e f e c t i v e "  w i t h i n  the A c t ' s  c o v e r a g e .  S e c t i o n  14 of  the 
F L S A ,  the fe de r al  c o u n t e r p a r t  to the " h a n d i c a p p e d  workei-" 
p r o v i s i o n s  u n d e r  S t a t e  law, p e r m i t s  the p a y m e n t  of 
s u b m i n i m u m  wages to h a n d i c a p p e d  w o r k e r s  e n g a g e d  in t r a i n i n g  
o r  e v a l u a t i o n  p r o g r a m s ,  a n d  w o r k  a c t i v i t y  c e n t e r s .  T he  Act 
a u t h o r i z e s  the S e c r e t a r y  of L a b o r  to g r a n t  a c e r t i f i c a t e  of 
e x e m p t i o n -  -for., h a n d i c a p  w o r k e r s  ;in. a n u m b e r  o f  - d i f f e r e n t .  „ 
s i t u a t i o n s -; 1 and. at.: a w a g e  rate. non. less ■ chan 50  p e r  cent o f . _ 
the p r e v a i l i n g  m i n i m u m  wage. r e g u l a t i o n s  p r o m u l g a t e d -  
pux-suant to S e c t i o n  14 can be f o u n d  in 29 C . F .R . , p a r t s  524, 
5 25  a n d  529. '

T he  a p p l i c a t i o n  of the F a i r  L a b o r  S t a n d a r d s  A ct  to 
p a t i e n t  wo rk e rs  h as  b e e n  the s u b j e c t  of some l i t i g a t i o n .  In 
S o u d e r  v. Br e nn a n ,  367 F. Supp. 8 0 8  (D.D.C. 1 9 7 3 ) ,  the Act 
wa s he Id to a p p l y  to p a t i e n t  w o r k e r s  in •n o n - f e d e r a l  
h o s p i t a l s ,  hom es a n d  i n s t i t u t i o n s  for the m e n t a l l y  r e t a r d e d  
a n d  m e n t a l l y  ill. S i m i l a r l y ,  W e i d e n f  ell er v. K i dul. i s , 380
F. S u p p .  445 (E.D. ICS s - 1974*1 a p p l i e d  the F a i r  L a b o r
S t a n d a r d s  Act . m i n i m u m  w a g e  p r o v i s i o n s  to m e n t a l l y  
h a n d i c a p p e d  p e r s o n s  in p r i v a t e  b o a r d i n g  homes w h o  h a d  be en  
r e l e a s e d  to those h o m e s  f r o m  the State  D e p a r t m e n t  of P u bl ic  
W e l f a r e .  K i n g  v . C a r e y , 4 0 5  F. S u p p .  41 ( W . D . N . Y .  1975) he l d 
the F L S A  a p p l i c a b l e  to m i n o r s  w h o  were c i v i l l y  c o m m i t t e d  to 
s t a t e  c a m p s  after b e i n g  a d j u d i c a t e d  d e l i n q u e n t  a n d  in need 
o f  s u p e r v i s i o n .  O f  s i g n i f i c a n t  i m p o r t a n c e  is Vh^att v. 
S t i c k n e y  344.-F. Supp..u 373, 367,..(M.D.\ Al a.  ..1972) . affirmed, 
s u b - m o m  • W y a t t v v ; \ A d e r h o l t j i  -503W3F. 2 d V J.305LI5th-, ,Cir 19741.



h^al_c he l d rhe A c t  a p p l i c a b l e  Co Al ab am a ' s ca le  s c h o o l s  
d e s i g n e d  Co h a b i l i c a c e  die m e n t a l l y  r e L a r d e d ,  a n d  co 
p a l i e n c s  i n v o l u n t a r i l y  cornmicced Co A l a b a m a  m e n t a l  
i n s C i C u C i o n s .  Wy  a C C a d o p C e d  m i n i m u m  c o n s  L i CuC i ona 1 s t a n d a r d s  
for Che a d e q u a t e  t r e a t m e n t  o f  che m e n t a l l y  ill.

In e s t a b l i s h i n g  s t a n d a r d s  f o r  t h e r a p u t i c  w o r k  p r o g r a m s  
for the s e v er el y  r e t a r d e d ,  the W y a 11 c o u r t  held:

(1) P a t i e n t s  m a y  be r e q u i r e d  to p e r f o r m  
t h e r a p e u t i c  t a s k s  w h i c h  do n o t  i n v ol v e Lhe 
o p e r a t i o n  a n d  m a i n t e n a n c e  of the h o s p i t a l ,  

. p r o v i d e d  the s p e c i f i c  ta sk  o r  a n y  c h a n g e  in 
a s s i g n m e n t  is:

(a) an i n t e g r a t e d  part o f  the p a t i e n t ' s  
t r e a t m e n t  p l a n  a n d  a p p r o v e d  as a t h e r a p e u t i c  
a c t i v i t y  b y  a q u a l i f i e d  m e n t a l  h e a l t h  p r o­
f e s s i o n a l  r e s p o n s i b l e  for. s u p e r v i s i n g . t h e■ ' 
p a t i e n t ' s  t r e a t m e n t ^  • a n d

( b ) . s u p e r v i s e d  by a s t a f f ' m e m b e r  to 
o v e r s e e  the t h e r a p e u t i c  a s p e c t s  of the ac t iv i t y .

(2) P a t i e n t s  m a y  v o l u n t a r i l y  e n g a g e  in 
t h e r a p e u t i c  l a b o r  for w h i c h  the h o s p i t a l  w o u l d  
o t h e r w i s e  h a v e  to p a y  an e m p l o y e e ,  p r o v i d e d  
the s p e c i f i c  l a b o r  or a n y  c h a n g e  in l ab o r 
a s s i g n m e n t  is:

(a) an i n t e g r a t e d  pa r t o f  the p a t i e n t ' s  
t r e a t m e n t  p l a n  a n d  a p p r o v e d  as a t h e r a p e u t i c  
a c t i v i t y  by  a q u a l i f i e d  m e n t a l  h e a l t h  p r o­
fe s s i o n a l  r e s p o n s i b l e  s u p e r v i s i n g  the
p a t i e n t ' s  t r e a t m e n t ;  a.

(b) s u p e r v i s e d  by a 
o v e r s e e  the t h e r a p e u t i c  ; 
vity; an d

s t a f f  m e m b e r  to 
s p e c t s  of the a c t i -

(c) c o m p e n s a t e d  in a c c o r d a n c e  w i t h  the 
m i n i m u m  w a g e  l a w s  of the F a i r  L a b o r  S t a n d a r d s  
Act, 29 U . S . C . 1 2 0 6  as a m e n d e d  1966.

Id. at 381.

W y a t t  also
T T y  ill.m e n t a See

e s t a b l i s h e d  s i m i l a r  
344 F. Supp. 402.

s t a n d a r d s  f o r  the

T h e  a r g u m e n t  that p a t i e n t  w o r k  is t h e r a p e u t i c  for the 
p a t i e n t ,  and t h e r e f o r e  no t  t r a d i t i o n a l  " e m p l o y m e n t " ,  s ee m s 
to have had--li tt le- p e r s u a s i v e  - v a l u e - v i  th the courts.- .In 
S o u d e r v. B r e n n a n , s u p r a -,f J u d g e  R o b i n s o n  noted that:
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The f a l l a c y  of T h e  a r g u m e n t  chat the w o r k  
of the p a c l e n t - w o r k e r  is t h e r a p e u t i c  can be 
s e e m  in e x t e n s i o n  to ics l o gi ca l  e x tr e m e ,  
for the w o r k  of mos t pe ople, i n s i d e  an d  out 
of i n s t i t u t i o n s ,  is t h e r a p e u t i c  in the 
sense that it p r o v i d e s  a sense o f  a c c o m p l i s h­
ment,  s o m e t h i n g  to o c c u p y  the time, a n d  a 
m e a n s  Lo e a r n  o n e ' s  way. Yet that h a r d l y  
m e a n  that e m p l o y e r s  sh ou ld  pay w o r k e r s  less 
for w h a t  t h e y  p r o d u c e  for them. Id. at 813, 
n. 2 1 .

In i n t e r p r e t i n g  the F LS A, the c o u r t s  v i e w e d  the " e c o­
nom i c  r e a l i t y  t est",  a n d  n o t  the c o u n s e l o r / p a t i e n t  r e l a t i o n­
ship, as the k e y  to the a p p l i c a b i l i t y  of  the law. T h i s  tes t 
h o l d s  that -so .long as an i n s t i t u t i o n  d e r i v e s  a n y  c o n­
s e q u e n t i a l  e c o n o m i c  b e n e f i t  f r o m  the a c t i v i t y ,  an
e m p l o y e r / e m p l o y e e  r e l a t i o n s h i p  exists r a t h e r  c h a n  a 
t he ra pe utic, o n e T h u s , - ;  if a patient-.-, per forms, w o r k  for which, 
h e . v . o r s h e . :is . .in ..no way- h a n d i c a p p e d . a n d . r . f r o r o  w h i c h  the 
i n s t it u ti o n.  - derives-- a n y  economic.:cben.efit,-.. the • ec on om i c'  
r e a l i t y  t e s t  i s ' m e t  a n d  m i n i m u m  w a g e s  m u s t  be p ai d .

One can a r g u e  t h a t  S o u d e r ,  W e i n d e f e l l e r , W ya tt ,  et al. 
are d i s t i n g u i s h a b l e  b e c a u s e  those cases p r i m a r  i T y  i n v o l v e d  
i n d i v i d u a l s  w h o  h a d  b e e n  i n v o l u n t a r i l y  conrriitted to s t a t e  or 
p r i v a t e  i n s t i t u t i o n s .  W i t h  the e x c e p t i o n  of K i n g  v. C a r e y , 
ea ch  case i n v o l v e d  l o n g - t e r m  p l a c e m e n t  of p h y s i c a l l y  or 
m e n t a l l y  d i s a b l e d  p a t i e n t s  w h o  we re  r e q u i r e d  to p e r f o r m  
tasks of q u e s t i o n a b l e  t h e r a p e u t i c  valu e.  A l t h o u g h  che 1 9 6 6  
a m e n d m e n t s  to the F L S A  s p e c i f i c a l l y  e x t e n d e d  the c o v e r a g e  of 
the Act to h o s p i t a l s  a n d  m e n t a l  i n s t i t u t i o n s ,  n o t h i n g  in che 
l e g i s l a t i v e  h i s t o r y  s u g g e s t s  that C o n g r e s s  also i n t e n d e d  Lo 
co ver h a l f - w a y  h o u s e s  a nd  r e s i d e n t i a l  t r e a t m e n t  c e n t e r s .  It 
is c e r t a i n l y  tru e t h a t  the s e r v i c e s  p r o v i d e d  by- d r u g  a n d  
a l c o h o l  p r o g r a m s  a r e  d i s t i n c t l y  d i f f e r e n t  than t h o s e  
p r o v i d e d  b y  l a r g e  i n s t i t u t i o n s  for the m e n t a l l y  r e t a r d e d .

But  t he se  t e c h n i c a l  a r g u m e n t s  m ay  be of l i t t l e  v a l u e  in 
a v o i d i n g  the a p p l i c a b i l i t y  of the f e d e r a l  Ac t . W i t h o u t  
q u e s t i o n  the F a i r  L a b o r  S t a n d a r d s  Act has b e e n  b r o a d l y  
c o n s t r u e d  i n  f a vo r of  the e m pl o y e e ,  Gu lf  K i n g  S h r i m
C o m p a n y  v s. W i r t z ,  407 F . 2 d  308 (5th Cir. 1969) a n  
e x c e p t i o n l  to Tine A c t  are  to be s t r i c t l y  a n d  n a r r o w l y  
c o n s t r u e d .  B r e n n a n  vs. G r e a t  A m e r i c a n  D i s c o u n t  and C r e d i  t
C o m p a n y , I n c . , 4 77  F T T H  292 , cert. deniecfj Walker- v s .
B r e n n a n ^  4 T 4  U.S. 856. Q u e s t i o n s  of t r e a t m e n t  m o d a l i  ty 
aside , I w o u l d  be h a r d p r e s s e d  to a r g u e  that the b a s i c  p o l i c y  
c o n s i d e r a  r.iuns i n h e r e n t  in the S o u d e r  and- Wya 11 d e c i s i o n s  
are not a ^ s o  a p p l i c a b l e  to c l i e n t s  in l o n g - t e r m  r e s i d e n t i a l  
tr ea t me n t p r o g r a m s  s u c h  as the Ranch. -And too, the r e g u l a­
tions a d o p t e d  ..as a r e s u l t  of ‘S o u d e r -v.: B r e n n a n , s u p r a , ■ 
sug g e s t  that c l i e n t s  at ‘the Ranch' w i l l  be c o v e r e d  b y  7 che 

pat ion .-worker p r o v i s i o n s  of the FLSA.’



F o l l o w i n g  che c o u r t ' s  r u l i n g  in S o u d e r - v s .  B r e n n a n , Che 
U n i t e d  S t a t e s  D e p a r t m e n t  - o f  L a b o r  a d o p t e d  s p e c i f i c  
r e g u l a t i o n s  g o v e r n i n g  the e m p l o y m e n t  of p a t ie n t w o r k e r s  in 
h o s p i t a l s  and i n s t i t u t i o n s  at s o m e  s u b m i n i m u m  wa ge s.  See,
29 C . F . R .  Parts 524, 525 a n d  529. T h e s e  'regulations h a v e  led 
to g r e a t e r  c l a r i t y  on the issue, and are of some h e l p  in 
d e t e r m i n i n g  the a p p l i c a b i l i t y  of m i n i m u m  w a g e  p r o v i s i o n s  to 
c l i e n t s  at N u ge n s R a nc h.

29 C.F .R . 529 n o w  p r o v i d e s  a p r o c e d u r e  f or  the 
a p p l i c a t i o n  of a c e r t i f i c a t e  to e m p l o y  p a t i e n t  w o r k e r s  in 
h o s p i t a l  and i n s t i t u t i o n s  at s u b m i n i m u m  wages.  U n l i k e  
A l a s k a ' s  p a r a l l e l  p r o v i s i o n ,  h o w e v e r ,  the f e d e r a l  
r e g u l a t i o n s  i n t e r p r e t  the h a n d i c a p p e d  w o r k e r  p r o v i s i o n s  to 
i n c l u d e  p a t i e n t s  at " i n t e r m e d i a t e . c a r e  f a c i l i t i e s . . . h a l f - w a y  
h o u s e s  j-- res ident-ia 1 /c e n t e r s  for-., d r u g -1 add acts'- or . a l c o h o l i c s’, . 
a n d  the :-Tikewhether.-, l i c e n s e d  -ori-not v l i c e n s e d  29 ’ C .F-.R; .
5 2 9 . 2 ( c ) * * V \ :  1 *■ . •/ • . "

Th  e ' - : regul-ati-onswe mb o dy.^t-her*" e c o n o m i  c £  *r e a'lxiy " t e s t  i? r; h n d?r.c 
i n c l u d e  ':•%m a n y  r o f  w f t h o s e ^ f . a c t o r s r ^ a r  t-iculatede-slni W ya  tt '. a n d  
S o u d e r . ' Pa t i e n t >•;.w o r k e r 3 ? 3 ? w h o s e ; -a e a r n i n g - + ■  c a p a c i t y  r y is :.ir»ot1 ■:? 
i m p a i r e d  m u s t  be p a i d  the -s tatu t or y  ‘m i n i m u m * w a g e : -29'C.F.R.T.. 
5 2 9 . 4 ( a ) .  P a t i e n t s  w h o s e  e a r n i n g  c a p a c i t y  or p r o d u c t i v e  
c a p a c i t y  is i m p a i r e d  may  be p a i d  a s u b m i n i m u m  wage, b u t  o n l y  
a f t e r  one of four types o f  c e r t i f i c a t e s  are i s su e d to the 
f a c i l i t y  by  the S e c r e t a r y  of L ab o r.  A l t h o u g h  a program' ca n  
a s s e s s  the co st  of r o o m  a n d  b o a r d  a g a i n s t  the p a t i e n t ,  this 
a s s e s s m e n t  c a n n o t  co m e  in the fo rm  of  a d e d u c t i o n ' f r o m  the 
pa y otherx-jise to be m a d e  to the p a t i e n t .  29 C .F . R.  5 2 9 . 4(i).

/ - i , • i
—  T h i s  d i f f e r e n c e  in c o v e r a g e  b e t w e e n  the " h a n d i c a p p e d  
w o r k e r "  p r o v i s i o n s  of f e d e r a l  a nd  s ta t e l a w  p r e s e n t s  an  
i n t e r e s t i n g  l e g a l  q u e s t i o n .  B e c a u s e  f e d e r a l -  r e g u l a t i o n s ,  
i n c l u d e  r e s i d e n t i a l  ca re  c e n t e r s  for d r u g  a d d i c t s  a n d  
a l c o h o l i c s  w i t h i n  the d e f i n i t i o n  of " h o s p i t a l s  a n d  
i n s t i t u t i o n s " ,  one can p r e s u m e  th a t  S e c t i o n  14 of the F L S A  
was m e a n t  to cover- a l c o h o l i c s  w i t h i n  the m e a n i n g  of 
" h a n d i c a p p e d  w o r k e r " .  T h e  S t a t e  r e g u l a t i o n s ,  howeve*', 
s p e c i f i c a l l y  e x c l u d e  a l c o h o l i c s  and d r u g  a d d i c t s  f r o m  the 
c o v e r a g e  of A l a s k a ' s  " h a n d i c a p p e d  worker", p r o v i s i o n .  T h i s  
p r e s e n t s  a c o n f l i c t  with A.S. 2 3 . 1 0 . 1 4 5  w h i c h  r e a d s  that 
" terms u s e d  in [the A l a s k a  W a g e  and H o u r  Act] shall be 
d e f i n e d ,  w h e r e  a p p l i c a b l e ,  as th ey  are d e f i n e d  in the 
f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A ct  of 1938, as a m e n d e d ,  or the 
r e g u l a t i o n s  a d o p t e d  -under ‘it." The  A l a s k a  S u p r e m e  C o u r t ' s  • 
ap pl Lea t i o n  - j.ofoc the:;*; p r e e m p t i o n ^ - p r i n c i p l e  ;• -to . l a b o r  ~:Tawy.a>,. 
h o w e v e r  s u g g  est-s .5 jtha frAthei^S t a te i-dL aw«-wi 1 1 ~apply, 1 W e b s t e r r
vs. B e c h t e l ,  ‘ 621 “P. 2d: 890 fi-( Alas:-. 1980):.



Th e F e d e r a l  D e p a r t m e n t  -of L a b o r  wil l treat pa t ie n t 
w o r k e r  s i t u a t i o n s  on a cas e by case basis. C o v e r a g e  of the 
F a i r  L a b o r  S t a n d a r d s  A c t  to p a t i e n t  w o r k e r  s i t u a t i o n s  has 
be en  a s s e r t e d  by the W a g e  and H o u r  a d m i n i s t r a t o r  in the 
f o l l o w i n g  s i t u a t i o n s :  a h o n e  for e m o t i o n a l l y  d i s t u r b e d
c h i l d r e n  (W H  A d m  Op, J u n e  7, 1967); a school for the
m e n t a l l y  r e t a r d e d  (WH A d m  Op, J u ' y  11, 1967); a ho m e  for the 
b l i n d  (WH A d m  Op, J u n e  16 , 1967 ); a home  for the <sged (PH
A d m  Op, J u l y  18, 1967); a n u r s i n g  h o m e  (WK-286, A u g u s t  27,
1974); a r e s i d e n t i a l  r e h a b i i i c a t i o n  c e n t e r  (WH A d m  Op, 
O c t o b e r  20, 1967); and a c o m m u n i t y  h e a l t h  c e n t e r  o p e r a t i n g  a 
d r u g  . ab us e d e t o x i c a t i o n  u n i t ,  a r e s i d e n t i a l  care f a c i l i t y  
and three h a l f - w a y  h o u s e s  ( W H- 25 6,  F e b r u a r y  27, 1974).
H o w e v e r ,  the c o u r t s  an d the W a g e  and H o u r  D i v i s i o n  h a v e  
foun.d the A c t  n ot  a p p l i c a b l e  to the f o l l o w i n g  i n s t i t u t i o n s :  
a' c h i l d r e n ' s  h o m e  (C r i t c h l o w  vs. C h i l d r e n ' s  H o m e
A s s o c i a t i o n , 22 W H  C a s e s  203, (D.C. Ohio) ) ; i p o o r  R o u s e
w h e r e n o  L m e d i c a l  s e r v i c e s  w e r e ... r e n d e r e d  (Hod g s o n  vs. 
H a r r i s o n  ̂ County ,7-'22 W H  ~ C a s e s  ••• 76 ,•-• ( 3 th Cir. 1976))"; a ho m e 
f or  n e g l e c t e d  c h i l d r e n  ( W H L A d m  0 p ,‘J u n e  7, 1967); a h o m e  for.' 
u n n ^ r r i e d  mothers--! W H ' F A d m  ?O p , V J u n e  .-7-, 1967); a r e t i r e m e n t
h o m e  (WH A d m  Op, D e c e m b e r  6 , 1968, V’H-21 6,  A pr il  30, 1973); 
an d a r e l i g i o u s  o r p h a n a g e  (WH A d m  Op, F e b r u a r y ,  1968).

A d m i n i s t r a t i v e  i n t e r p r e t a t i o n s  by  the Wa g e a n d  H o u r  
D i v i s i o n  h a v e  c o n s i s t e n t l y  a p p l i e d  the e c o n o m i c  r e a l i t y  test 
to Che d e t e r m i n a t i o n  of w h e t h e r  or not an e m p l o y e r / e m p l o y e e  
r e l a t i o n s h i p  exist s in a w o r k  t h e r a p y  p r o g r a m .  A c c o r d i n g l y ,  
a p a t i e n t  e n t e r s  i n t o  ar, e m p l o y m e n t  r e l a t i o n s h i p  w h e n  
e n g a g e d  in the o r d i n a r y  m a i n t e n a n c e ,  p a t i e n t  care, o f f i c e  
w o r k  a n d  oth er - a c t i v i t i e s  that are p e r f o r m e d  in the
o p e r a t i o n  o f  an i n s t i t u t i o n ,  but d o e s  not b e c o m e  an e m p l o y e e  
w he n  p e r f o r m i n g  p e r s o n a l  h o u s e k e e p i n g  c h or e s in hi s  or h e r  
i m m e d i a t e  l i v i n g  q u a r t e r s .  H o w e v e r ,  the c l e a n i n g  o f  c o m m o n  
h a l l w a y s ,  k i t c h e n  o r  d i n i n g r o o m  d e t a i l ,  garbage' d et ail,, 
etc., fall w i t h i n  the o r d i n a r y  m a i n t e n a n c e  of a f a c i l i t y  a n d  
t h e r e f o r e  i n v o l v e  a n  e m p l o y m e n t  r e l a t i o n s h i p .  (Opinion.
W H - 3 7 5 ,  s i g n e d  by W a g e  H o u r  A d m i n i s t r a t o r  Fvonald J. J a m e s ,  
M a r c h  1, 1976.)

T h e  d e v e l o p m e n t  o f  i n d i v i d u a l  r e h a b i l i t a t i o n  p l a n s ,  a n d  
an i n t e n t i o n  to r e h a b i l i t a t e  c l i e n t s  for the u l t i m a t e
p u r p o s e  of e n t e r i n g  the c o m p e t i t i v e  labor m a r k e t , does not 
of i t s e l f  ma k e  a p a t i e n t  e n g a g e d  in w o r k  a n o n - e m p l o y e e
u n d e r  the Act. The c r i t i c a l  f a c t o r  in. d e t e r m i n i n g  the
e m p l o y m e n t  r e l a t i o n s h i p  is the c o n s e q u e n t i a l  e c o n o m i c
b e n e f i t  to the i n s t i t u t i o n .  ( O p i n i o n  Wll-334, s i g n e d  by
A c t i n g  W a g e  H o u r  A d m i n i s t r a t o r  W a r r e n  D. L a n d i s ,  A p ri l  18,
1 97 3. )
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Of s i g n i f i c a n t  i m p o r t a n c e  is an a d m i n i s t r a t i v e  o p i n i o n  
on the Act's a p p l i c a b i l i t y  to a r e s i d e n t i a l  d r u g  abuse 
tre atment  p rogram . T h e  W a g e  and H o u r  D i v i s i o n  held that a 
r e s i d e n t i a l  care p r o g r a m  w h i c h  se eks to e s t a b l i s h  a " f a m i l y  
s et t in g"  for t r e a t m e n t  o f  pe rs ons wit h d r u g  p r o b l e m s  w o u l d  
not be c o n s i d e r e d  to i n v o l v e  an e m p l o y m e n t  r e l a t i o n s h i p  
u nd er  the Act betv;een the r e s i d e n t s  a nd  the i n s t i t u t i o n  
where :

(1 ) the w o r k  p e r f o r m e d  by the r e s i d e n t  is 
that w h i c h  is o r d i n a r i l y  c a r r i e d  on on a 
d a i l y  b a s i s  in a p r i v a t e  ho m e a nd  is .not 
for the e c o n o m i c  b e n e f i t  of the s tate or 
local g o v e r n m e n t  en ti t y,  but s o l e l y  f o r  the 
m u t u a l . b e n e f i t  o f  the o c c u p a n t s  o f  the h o m e  
( i n s t i t u t i o n ) ;  . :

(2 ) k-res id en ts  . d o - no t : pe rf orm, w o r k ,  a c t i v i t i e s  , 
w h i c h  w o u l d ' o r d i n a r i l y - b e  performed.:by .full 1T 
time e m p l o y e e  S--of the'-institution /.sot t h a t  „ -■ 
there is n o  d i s p l a c e m e n t  ‘of-: r e g u l a r ^ f u l l  time-'-*’ 
em p l o y e e s  t h r o u g h  s u b s t i t u t i o n . o f  r e s i d e n t  
w o r k e r s ;  ••

(3) r e s i d e n c e  in the i n s t i t u t i o n  and perfor-, 
m a n c e  of a c t i v i t i e s  by the o c c u p a n t s  is short 
te rm  ( u s u a l l y  no more t h a n  a y e a r )  as o p p o s e d  •• 
to g e n e r a l l y  l o n g  term o c c u p a n c y  in s u c h  
i n s t i t u t i o n s  as those c o n c e r n e d  w i t h  the

, . , m e n t a l l y . i l l t h e - m e n t a l l y ,  r e t a r d e d ,  .the
• aged, or t h e : t e r m i n a l l y  ill;

(4) the i n s t i t u t i o n  is r e l a t i v e l y  s m a l l ,  
h o u s e s  a l i m i t e d  n um b er  of  r e s i d e n t s  and. lias 
no p a i d  s t a f f  o t h e r  tha n c o u n s e l o r s .  i

O p i ni on  W H - 3 1 7 ,  s i g n e d  b y  A c t i n g  W a g e  H o u r  A d m i n i s t r a t o r  
W a r r e n  D. L a n d i s ,  M a r c h  28, 1975.

In t h a t  O p i n i o n ,  Lhe W a g e  a n d  H o u r  D i v i s i o n  d e t e r m i n e d  
that m a n y  of the i n s t i t u t i o n s  i n v o l v e d  in d r u g  a b u s e  
t r e a t m e n t  m a y  w e l l  h e  o u t s i d e  the p u r v i e w  of the F a i r  L a b o r  
S t a n d a r d s  A c t  in so f a r  as a p p l i c a t i o n  of  the l a w  to p a t i e n t  
workers is c o n c e r n e d . H o w e v e r ,  the D i v i s i o n  r e a f f i r m e d  its 
p r i n c i p l e  of d e c i d i n g  ea ch  case on a ca se  by c a s e  b asis.

In l i g h t  of t h e s e  s t a n d a r d s ,  p a r t i c u l a r l y  those d i s ­
cussed in W H  A d m  O p - 3 1 7 .  I d o  not b e l i e v e  the R a n c h  is u n d e r  
any o b l i g a t i o n  to p a y  clients- for g e n e r a l  h o u s e k e e p i n g  
chores, p r o v i d e d  t h a t  Che w o r k  d o e s  .not d i s p l a c e ,  r e g u l a r  
c u s t o d i a  1 - c m p l p y e e s  v ̂  Bo th  .:the .f e d e r a  1 .* r e g u l a t  ions ys and:*.-.the 
int e rp r e ta C i ve op i ni ons-v-of > • the e:Wage n ' a n d v  H o u r  v>Divi si o n  , 
indi ca te  that p e r s o n a l  h o u s e k e e p i n g  c h o r e s  are n o t  c o v e r e d  
by the Act. S e c , e . g . , 29 C.F.R. 5 2 9 . 2 ( d ) .
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W h e t h e r  o r  not the* f a r m i n g  a c t i v i t i e s  p e r f o r m e d  by 
c l i e n t s  at the R a n c h  m e e t s  the " e c o n o m i c  r e a l i t y  t e s t "  is an 
open q u e s t i o n .  A p r e s u a s i v e  a r g u m e n t  can be m a d e  that this 
w o r k  do e s not r e s u l t  in any e c o n o m i c  b e n e f i t  to che p r o g r a m .  
L e o n a r d  w o u l d  u n d o u b t e d l y  w e e d  the g a r d e n  and feed the ho g s 
r e g a r d l e s s  o f  w h e t h e r  or not c l i e n t s  as sise in those 
e f f o rt s . The p r o g r a m  has n o  i n t e n t i o n  of e i t h e r  r a i s i n g  
crops or l i v e s t o c k  f or pr of it , and the i m p a c t  to Che p r o g r a m  
of a r e d u c e d  food  b u d g e t  w i l l  be m i n i m a l  at best. It is 
p r o b a b l y  true Chat the co s ts  of r a i s i n g  f re s h p r o d u c e  is 
g r e a t e r  Chan a n y  e x p e n s e  to the p r o g r a m  for the p u r c h a s e  of 
such f oods, c o n s i d e r i n g  t he i r w h o l e s a l e  p ri c e,  a n d  the l a r g e  
v o l u m e  of .foo d st u ff s w h i c h  will be d o n a t e d  to the R a n c h .  
N o n e t h e l e s s ,  t h e r e  m a y  be a r e a l  s a v i n g s  to the p r o g r a m  w i t h  
the r a i s i n g  o f  l i v e s t o c k .  T h e  n u m b e r  of ho gs  r a i s e d  and 
s l a u g h t e r e d  at ■ the R a n c h  m a y  we ll  be c h e a p e r  than the c o s t  
of p u r c h a s i n g  p o r k  w h o l e s a l e .

I a m  -itroubl e d ^ t h o u g h  -by t the '-maintenance j^r enova tion - a n d  
c o n s t r u c t i o n ~ ;w o r k ? - . w h i c h t c l i e n t s r  .at « i N u g e n s • .vRarich<-vwill *•.be 
p e r f o r m i n g T - C h i s  year-jfl^and-.dLn- :comingvr.years.; •-Although-: this 
w o r k  is  no  d i f f e r e n t  in' k i n d  to the h o u s e k e e p i n g  c hores  a nd  
the g a r d e n  c h o r e s  th a t  c l i e n t s  and s t a f f  w i l l  h e  p e r f o r m i n g ,  
it d o e s  p r o v i d e  an e c o n o m i c  b e n e f i t  to the p r o g r a m .  If 
c l i e n t s  at N u g e n s  R a n c h  p a i n t  the. e x t e r i o r  of  the m a i n
b u i l d i n g  d u r i n g  the su mmer, this wi ll  r e s u l t  in a 
s u b s t a n t i a l  s a v i n g s  to the p r o g r a m  c o m p a r e d  to the c o s t s  of 
c o n t r a c t u a l  lab or .  T h e  same can be  s a id  for m i n o r  r e n o­
v a t i o n s  in die . i n t e r i o r  o f  the b u i l d i n g ,  and the 
c o n s t r u c t i o n  o f  f e n c e s ,  sheds, etc., on the l-and s u r r o u n d i n g  
the b u i l d i n g r  I b e l i e v e  that, -.on its f a c e  p. this type o f ' w o r k -  
t h e r a p y  p>meets t h e L . " e c o n o m i c  • r e a l i t y  _-test" . a n d . t h e r e f o r e ,  
r e q u i r e s  the p a y m e n t  o f  wages.

A r g u a b l y ,  the p r o g r a m ' s  e n t i r e  w o r k - t h e r n p y  p l a n  c o u l d  
slip p a s t  f e d e r a l  c o v e r a g e  u n d e r  die " f a m i l y  s e t t i n g "
e x c e p t i o n  o u t l i n e d  in WH A d m  O p - 3 1 7 .  T h e  R a n c h  c e r t a i n l y
seeks, to e s t a b l i s h  a f a m i l y  a t m o s p h e r e ,  a n d  has d e s i g n e d  its 
w o r k  p r o g r a m s  s o l e l y  fo r the m u t u a l  b e n e f i t  of its c l i e n t s .  
But t h r e e  p r o b l e m s  m a y  p r e c l u d e  die p r o g r a m  f r o m  o b t a i n i n g  
the p r o t e c t i o n  of W H  A d m  O p - 3 1 7 :  (1) some o f  the w o r k  (e.g., 
the r e n o v a t i o n  a nd  m a i n t e n a n c e )  wi ll  d i s p l a c e  o u t s i d e  
c o n t r a c t o r s  w h o  w o u l d  o t h e r w i s e  be h i r e d  to p e r f o r m  die 
work; (2) s o m e  c l i e n t s  wil l r e s i d e  at the R a n c h  on a 
" l o n g - t e r m "  b a s i s  , 
facility.'s c a p a c i t y  to 
of a p a i d  s t a f f  o t h e r  
is not a " r e l a t i v e l y  
that O p i n i o n .

that is, m o r e  than one 
treat 48 c l i e n t s ,  
than c o u n s e l o r s  m a y  
s m a l l "  i n s t i t u t i o n

y e a r ; a n d  ( 3 ) • the 
a n d  its e m p l o y m e n t  
well m e a n  that it 
as e n v i s i o n e d  by
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I have d i s c u s s e d  this sp e ci f ic  m a t t e r  with Ms. K at h y 
Ma lo n ey ,  a p a t i e n t - w o r k e r  s p e c i a l i s t  for the R e g i o n a l  O f f i c e  
of the l’ag e  and H o u r  D i v i s i o n  of the D e p a r t m e n t  of L a b o r  in 
Sea ttle. It is h e r  o p i n i o n  that che R a n c h  is s i m p l y  too 
large of a n ' o p e r a t i o n  —  m e a s u r e d  by the size of its b u d g e t ,  
n umber of c l i e n t s ,  a n d  n u m b e r  of fu ll t im e  s t a f f  —  to be 
c o n s i d e r e d  a ’’f a m i l y "  t y p e  p r o g r a m .  She di d * r e c o m m e n d ,  
h o w e ve r , that the R a n c h  a p p l y  for a c e r t i f i c a t e  to pay 
s u b m i n i m u m  w a g e s  to c l i e n t s  e n g a g e d  in w o r k  t hera py , d e p e n d­
ing on the r e s u l t s  o f  the a p p l i c a t i o n  of state la*.;.

This l e a d s  m e  to a d i s c u s s i o n  o f  the final i ssue,  that 
is, the p r o b l e m s  o f  d u a l  c o v e r a g e  u n d e r  State and F e d e r a l  
law.

(c ) T h e  D u a l  A p p l i c a t i o n  of  S t a t e  and F e d e r a l  L a w  to 
the Pr o gr a m!  N u g e n s  R a n c h ,  as an e m p l o y e r  In the SfcaLe, is 
cl early o b l i g a t e d  by the A l a s k a  W a g e  and H o u r  A ct  to p a y  its 
e mp l o y e e s  a wage' at l e a s t  $ . 5 0  an h o u r  h i g h e r  - t h a n  the 
f e d e r a l  minimum'^' / w a g e . As I ha v e d i s c u s s e d ,  h o w e v e r , -  the 
State Act d o e s ~ HYf6‘t" tell us w h e t h e r  pati e n t - w o r k e r s  'are 
" e m p l o y e e s "  u n d e r  the Act. All the Act does is e x c l u d e  fro m 
the d e f i n i t i o n  of " h a n d i c a p p e d  w o r k e r "  those i n d i v i d u a l s  
u n d e r g o i n g  t r e a t m e n t  in a l c o h o l i s m  r e h a b i l i t a t i o n  p r o g r a m s ,  
thus p r e c l u d i n g  the R a n c h  f r o m  p a y i n g  a s u b m i n i m u m  w a g e  to 
its c l i e n t s ,  if t h o s e  c l i e n t s  are d e e m e d  to be " e m p l o y e e s "  
by  v i r t u e  of  t h e i r  w o r k  th e ra p y.

F e d e r a l  l a w  has a d i f f e r e n t  scheme, h o w e v e r .  P a t i e n t  
w o r k e r s  have b e e n  d e e m e d  to be " e m p l o y e e s "  u n d e r  the F a i r  
L a b o r  S t a n d a r d s :-Xct w h e n  a n d  if the w o r k  t h e r a p y  t h e y  are 
e n g ag ed  in meets' the " e c o n o m i c  r e a l i t y  test". U n d e r  c e r t a i n  
c i r c u m s t a n c e s  a n d  w i t h  p r o p e r  a u t h o r i z a t i o n ,  patient.-workers 
may  be pa id  a s u b m i n i m u m  w a g e  p u r s u a n t  to S e c t i o n  14 of the 
FLfA, 29 U . S . C .  21 4 -- the " h a n d i c a p p e d  w o r k e r "  p r o v i s i o n  of 
the Act.

T hus, i f N u g e n s  R a n c h  is c o v e r e d by the F L SA, t h e r i  

are, at l e a s t ,  s p e c i f i c  g u i d e l i n e s  for the a p p l i c a t i o n  of 
the A ct to p a t i e n t - w o r k e r s , a n d  p r o c e d u r e s  f o r  the 
a u t h o r i z a t i o n  o f  the p a y m e n t  of s u b m i n i m u m  w a g e s  to c l i e n t s .  
But the s p e c i f i c  a p p l i c a t i o n  of federal law will d e p e n d  on 
tliree f a c t o r s :  (1 ) w h e t h e r  o r  not state l aw  i m p o s es  a h i g h e r  
st an dard; (2) w h e t h e r  or not Nug ens R a n c h  is a c t u a l l y  
c o v e r e d  by the F L S A  an d;  (3) w h e t h e r  or not F L S A  c o v e r a g e  
can be a s s e r t e d  g i v e n  the c o n s t i t u t i o n a l  l i m i t a t i o n s  i m p o s e d  
by N a t io n al  L e a g u e  of  C i t i e s  v. U s e r y , 436 U.S. 833 (1976).



Ir lhe A l a s k a  W a g e  a n d  H o u r  A c t  is hfeld Lo a p p l y  Lo Lhe 
wo r k therapy p r o g r a m  at Lhe Ran ch ,  and if 8 A A C  15 . 12 0 (e ) 
and (f) are i n t e r p r e t e d  Lo p r o h i b i t  lhe p a y m e n t  of 
s u b m i n i m u m  w a g e s  to c l i e n t s ,  then the R a n c h  will he 
o to pay the s t a t u t o r y  m i n i m u m  wa g e  to c l i en t s
( $5 . 85/hour) r e g a r d l e s s  of the more r e l a x e d  p r o v i s i o n s  of 
f ed e r al  law. -W e b s t e r  v . B e c h t e l ,  s u p r a .

On  tlie o t h e r  h a n d ,  it is p o s s i b l e  (but e x t r e m e l y  
u n l i k e l y )  that the " h a n d i c a p  w o r k e r "  p r o v i s i o n s  of the 
A l a s k a  Act are i n t e r p r e t e d  to i n c l u d e  p a t i en t w o r k e r s  at 
re sidential t r e a t m e n t  f a c i l i t i e s ,  not wi thsCan d i n g  the 
.•.anguage in 8 A A C  1 5 . 1 2 0 ( f ) .  If that were to h a p p e n ,  the 
f e d e r a l  r e g u l a t i o n s  i s s u e d  p u r s u a n t  to S e c t i o n  14 o f  the 
F a i r  L a b o r S t a n d a r d s  A c t  will p r o  ha'" ly a p p l y  to o b t a i n i n g  
the s u b m i n i m u m  w a g e  c e r t i f i c a t e  f r o m  t h e :S t a t e  D e p a r t m e n t  of 

’ Labor.  The' S ta t e r e g u l a t i o n s ,  8 A A C  1 5 . 1 20 , r e f e r  to the 
f e d e r a l  r e g u l a t i o n s ,  29 C . F . R .  Par t 525, for securingv_-an. 
appLicati-on= ■tor- ; e r n p l o y a  ---person*-at v-less •-th'ah.-z^he-^mini-muiTr 
w a g e  r- - " .

If it is . d e t e r m i n e d ,  however,- th.3 t n e i t h e r  the m i n i m u m  
w a g e  p r o v i s i o n s  of  S t a t e  law, nor  the h a n d i c a p  w o r k e r  
p r o v i s i o n s  of S t a te  law, apply Lo w o r k  t h e r a p y  p r o g r a m s  at 
Nugens Ranch, one m u s t  then a n s w e r  Lhe q u e s t i o n  o f  w h e t h e r  
the F L S A  covers the R a n c h .

F o r  the p r o g r a m  to be c o v e r e d  u n d e r  Lhe F a i r  L a b o r  
S t a n d a r d s  Act, N u g e n s  R a n c h  m u s t  be d e e m e d  to be a 
" e n t e r p r i s e "  w h i c h  is " e n g a g e d  in commerce".* W i t h  the 1966 
a mend men t s to the - A c t ,  C o n g r e s s  e x p a n d e d  the j 'defini. ti o n vof 
"enterprise";, to V i n c l u d  e h o s p i t a l s ,  a n d  ot h e r  .Lea 1 th • care: 
facilities.* 2 9 ’C. F . R .  529 c l a r i f i e s  the d e f i n i t i o n  of
h o s p i t a l s  and i n s t i t u t i o n s  to i n c l u d e  h a l f - w a y  h o u s e s  an d 
r e s i d e n t i a l  a l c o h o l i s m  a n d  d r u g  t r e a t m e n t  p r o g r a m s .  Bu t 
c o v e r a g e  u n d e r  the " e n t e r p r i s e "  d e f i n i t i o n  is not 
s u f f i c i e n t s s i n c e  the p r o g r a m  must also be  c o n s i d e r e d  an  
e n L e r p r i s e  " e n g a g e d  in coinrierce".

A l t h o u g h  a c t i v i t i e s  at the R a n c h  w i l l  n o t  i n v o l v e  
t r a d i t i o n a l  n o t i o n s  of i n t e r s t a t e  c o m m e r c e ,  i.e., the i n t e r­
state t r a n s f e r  of c l i e n t s  a nd  g o o d s ,  the ter m " c o m m e r c e "  as 
d e f i n e d  in the F L S A  is b r o a d  e n o u g h  to i n c l u d e  even the most 
m i n i m a l  a c t i v i t i e s  that m i g h t  cross state l in e s.  In 
A d m  O p - 2 5 6  ( s i g n e d  by  W a r r e n  D. L a n d i s ,  A c t i n g  
A d m i n i s t r a t o r ,  W a g e  a n d  H o u r  D i v i s i o n ,  F e b r u a r y  27, 1974 ),
the W a g e  and H o u r  D i v i s i o n  i n d i c a t e d  that the u s e  of  
i n t e r s t a t e  m a i l s ,  t e l e p h o n e ,  a n d  o t h e r  i n s t r u m e n t a l i t i e s  of 
c o n m s r c e  by a conn.unity heal fh c e n t e r  for the p u r p o s e  of 
o b t a i n i n g  i n f o r m a t i o n  a b o u t  c l i e n t s  was s uf f i c i e n t ,  .to 
t r i g g e r  - c o v e r a g e  u n d e r  the A c t .  In _ N a r s h a l  -v. S u n s h i h e r - a n d > 
Leisure,- -Inc.y  . 2 5 T.'WH..Cases : 80 . (M.D. i.Fla...- l‘9B0).j. ra rest-home^
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lor the aged w as  d e e m e d  to be a " e n t e r p r i s e  e n g a g e d  in 
c o m m e r c e "  -simply by v i r t u e  of the s t a f f ' s  use a n d  p u r ch a se  
of f o o d s t u f f s  w h i c h  had c r o s s e d  i n t e r s t a t e  lines. T h us ,  even 
t h o u g h  Lhe p r o g r a m  is c o m p a r a t i v e l y  small, and will be 
w o r k i n g  an d  r e f e r r i n g  w i t h  c l i e n t s  e n t i r e l y  w i t h i n  the State 
o f  A l a s k a ,  the d e f i n i t i o n  of " c o m m e r c e "  is so b r o a d  that it 
b r i n g s  the p r o g r a m  w i t h i n  the am,bit of the F a i r  L a b o r  
S t a n d a r d s  Act.

But the a u t h o r i t y  of C o n g r e s s  to pass r e m e d i a l  
l e g i s l a t i o n  b a s e d  o n  the c o m m e r c e  c l a u s e  of the C o n s t i t u t i o n  
w h i c h  has the e f f e c t  o f  i n f r i n g i n g  on r e s p o n s i b i l i t i e s  '• 
t r a d i t i o n a l l y .  d e l e g a t e d  to the' s t a t e s  is n o w  in q u e s t i o n . •• 
T h e  p a s s a g e  of the 19 66  ’an d  • 1974 ';a m e n d m e n t s -  to the F a i r  * 
L a b o r  S t a n d a r d s — - A c t , w h i c h -’- i n c l u d e d  • s t a t e  g o v e r n m e n t  
e m p l o y e e s  w i t h i n  the c o v e r a g e  -of‘; the • Act “(as well as h o s ­
p i t a l s  and-, o th er  ' i n s t i t u t i o n s )  . .triggered. L t w o  -- .si gni£«i can Car­
ca s e s  . - In .-the ---firs t s-.-ca s ey^FJafcy l a h d ^ s  v^VJir-t z i-z 3 9 8 f' U . S .T18 3 t

-- ♦. . Aii.  i ji r-j • • •.___._____■

pu
r e v e r s e d  l->its‘ p o s i t i o n  in W i r t z ,~ f i n d i n g  that the 1974 
am en d m e n t s ,  to the F a i r  L a b o r  S t a n d a r d s  Act v i o l a t e d  the 10th 
A m e n d m e n t .  N a t i o n a l  L e a g u e  o f  C i t i e s  vs. U s e r y , 4 2 6  U. S.  833 
( 1976 ) held that w a g e  a n d  h o u r  d e t e r m i n a t i o n s  w i t h  r e s p e c t  
to

f u n c t i o n s  ... w h i c h  st a te  and l o c a l  g o v e r n­
me n t s  are c r e a t e d  to p r o v i d e ,  ( i n c l u d i n g )
s e r v i c e s  .. . w h i c h  the -sta t e s i h a v e  =• t r a d i  tio nal~i-

. . . • l y 3 a f f o r d e d ' • t o ' t h e i r - c i t i z e n s -  -

were  - m a t t e r s  e s s e n t i a l ,  to theb s e p a r a t e  a n d  I n d e p e n d e n t  
e x i s t e n c e  o f . - these g o v e r n m e n t s  an d t h e r e f o r e  b e y o n d  the 
r e a c h  of C o n g r e s s i o n a l  p o w e r  u n d e r  the c o m m e r c e  c l a u s e .  
N a t i o n a l  L e a g u e , s u p r a  at 851. By- o v e r r u l i n g  W i r t z , the 
'ou rt i m pl i ci  tly i n c l u d  ed the o p e r a t i o n  of p u b l i c  s c h o o l s ,  
-.ospitals a n d  h e a l t h  ca re  i n s t i t u t i o n s  w i t h i n  the c a t e g o r y  
£ t r a d i t i o n a l  g o v e r n m e n t a l  f u n c t i o n s .  N a t i o n a l  L e a g u e
he re f ore . s u g g e s  ts t h a t  it is i m p e r m i s s i b l e  t o r  cNe f e d e ra  1
o v e r n m e n t  to pas s 
oca l h e a l t h  c a r e  
jn ded by the s ta te

w a g e  a n d  h o u r  l e g i s l a t i o n  a f f e c t i n g  a 
p r o g r a m  s u c h  as N u g e n s  R a n c h  w h i c h  is 
a n d  s e r v e s  an i m p o r t a n t  s t a t e  f u n c t i o n .

The o n l y  two c o u r t s  w h i c h  have a d d r e s s e d  the 
.pi i c a b i l i t y . of N a t i o n a l  L e a g u e  to loca l h e a l t h  care 
•ograms' are d i v i d e d  on  the issue. In W i l l i a m s  v s. E a s t s i d e  
ntal H e a l t h  C e n t e r ,  25 W H  C as es 119 CN.ul A l a . J 
T 3“._that the N a t i o n a l  L e a g u e  d e c i s i o n

the C o u r t
  _____  p r o h i b i t e d - - - t h e  - t

n l i c a t i o n  of. the F a i r  L a b o r ' S t a n d a r d s  -■ A c t r  to - a c o m m u n i t y  t v  
nt al  — -hea 1 th -1-c en te r-vr~+ f in d i ri gp^-ptha t^T"th e’w-c are of oamejn tal^-’>- 
pi'£hts -.was.ta >npover^-tradiCioholly--delegated^.- to '■ t h e -- s t a t e s  " 1



w i t h i n  Lhe m e a n i n g  of N a t i o n a l  L e a g u e .  In R i c h ) a n d  C ou n ty  
A s s o c i a t i o n  v s . M a r s h a l , 2~S W.H. C as e s -142 (7ch Cir. IV^YT
the^ Court r e a c h e d  a cfifferenc c o n c l u s i o n ,  f i n d i n g  that the 
N a t i o n a l  L e a g u e  d e c i s i o n  d i d  not p r o h i b i t  the a p p l i c a t i o n  of 
trie F a i r  L a b o r  S t a n d a r d s  Act to a priv at e,  n o n - p r o f i t  
c o r p o r a t i o n  w h i c h  o p e r a t e d  a r e s i d e n t i a l  h o m e  for m e n t a l l y  
r e t a r d e d  adu lt s . -The 9th C i r c u i t  b a s e d  its d e c i s i o n  on the 
fact that the g r o u p  h o m e  in q u e s t i o n  was p r i v a t e ,  and 
a l t h o u g h  fun de d by the state, o p e r a t e d  its p r o g r a m  i n d e p e n­
dent of state c o n t r o l .

The d e s c r i p t i o n  of  the p r o g r a m  i n v o l v e d  in the R i c h l a n d  
c as e  se ems m o r e  s i m i l a r  to the a c t u a l  o p e r a t i o n  of the R a n c h  
tha n the m e n t a l  h e a l t h  f a c i l i t y  in A l a b a m a  i n v o l v e d  in the 
W i l l i a m s  c a s e . O n e  d i f f e r e n c e ,  h o w e v e r ,  w h i c h  may be  s i g n i -  
t icant, is the f a c t  that A . S ? 4 7 . 3 7 . 0 1 0  et. s e q . e s t a b l i s h e s  
a s ch em e  of s i g n i f i c a n t  st at e  c o n t r o l  o v e r  the~ opera t i o n  and 
a p p r o v a l  of l o c a l  a l c o h o l i s m  p r o g r a m s ._ Th i s e x t e n t .o f - s t a t e  
regulation:.:.appeared-:--To be a p e r s u a s i v e  • factor?.-rfojiror the': 
W i l l i a m s -.-court. in  - r u li n g that -.the o p e r a t i o n  of a mental, 
h e a l t h - c e n t e r  b y u a  p r i v a t e - - n oh - pr of i t c o r p o r a t i o n  s e r v e d  an 
i n t e g r a l  g o v e r n m e n t a l  f u n c t i o n  a n d  was t h e r e f o r e  i m m u n e  f r o m  
F L S A  c o v e r a g e  b y  v i r t u e  o f  N a t i o n a l  L e a g u e .  Thi s 
j u r i s d i c t i o n ,  h o w e v e r ,  will be b o u n d  by the n o l d i n g  in 
Ri c h ia n d , n o t w i t h s t a n d i n g  J u d g e  F r y e ' s  w e l l  r e a s o n e d  d i s s e n t  
in that case, a n d  the c o n t r a r y  h o l d i n g  in W i l l i a m s  v. 
E a s t s i d e  M e n t a l  H e a l t h  C e n t e r , s u p r a .

The I m p a c t  o n  the P r o g r a m  a nd  the S tate

A n y  r e q u i r e m e n t :  that a m i n i m u m  w a g e ,  or s u b m i n i m u m  w a g e  
must: be. paid, b y  the " R a n c h  to -clients e n g a g e d  in the w o r k  
t h e r a p y  opens a P a n d o r a ' s  b o x  for the p r o g r a m .  The c r e a t i o n  
of  an " e m p l o y m e n t "  r e l a t i o n s h i p  w i t h  48 c l i e n t s  p r e s e n t s  a 
s i g n i f i c a n t  a d m i n i s t r a t i v e  b u r d e n  w i t h  r e s p e c t  to p a y r o l l  
taxes, w o r k e r ' s  c o m p e n s a t i o n ,  u n e m p l o y m e n t  i n s u r a n c e  a n d  the 
like. Its l i k e l y  t h a t  a n e w  e m p l o y e e  p o s i t i o n  w o u l d  n e e d  to 
be a d d e d  to h a n d l e  a c c o u n t i n g  and adinini s Lra tive w o r k  
r e l a t e d  to the p a y r o l l -  The R a n c h  wi l l  a l s o  f a c e  an a n nu al  
a d m i n i s t r a t i v e  r e v i e w  a nd  a p p l i c a t i o n  p r o c e s s  to pay 
s u b m i n i m u m  w a g e s  u n d e r  the F L S A  a n d  this p r o c e s s  r e q u i r e s  an 
e v a l u a t i o n  of t h e  e a r n i n g  an d p r o d u c t i v e  c a p a c i t y  of c l i e n t s  
at three and s i x  m o n t h  i n t e r v a l s .  M o r e  i m p o r t a n t l y ,  the 
d e v e l o p m e n t  of an  e m p l o y e r / e m p l o y e e  r e l a t i o n s h i p  wi th the 
c l i e n t s  and the p r o g r a m  s e r i o u s l y  a f f e c t s  the 
c o u n s e l o r / c l i e n t  r e l a t i o n s h i p .  Th i s  w i l l  be p a r t i c u l a r l y  
tr ue  if the l a w  r e q u i r e s  the p a y m e n t  of .wages for s o m e  w o r k  
(e.g., the m a i n t e n a n c e  and r e n o v a t i o n ) ,  but n o t  o t h e r  wo r k,  
such as g a r d e n i n g .
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J~rom a c o u n s e l o r ' s  point o f  vi ew , Lhe' g a r d e n i n g  work 
r e q u e s t e d  of c l i e n t s  is no d i f f e r e n t  a fo rm  of t h e r a p y  than 
r e n o v a t i o n  w o r k  w h i c h  c l i e n t s  w o u l d  be as ked to perforin. 
N o n e t h e l e s s ,  if c l i e n t s  k n o w  t h e y  w i l l  be p a i d  a m i n i m u m  
w a g e  fo r  one. form o f  work, but n o t  the other, the 
c o u n s e l o r ' s  a b i l i t y  to e n ga ge  the c l i e n t s  in the v a r i o u s  
f o r m s  of t h er a py  will b e  j e o p a r d i z e d .

T h e r e  is also the p r o b l e m  of m a i n t a i n i n g  client 
s o b r i e t y  if the p a y m e n t  of w a g e s  result., in an i n c r e a s e d  
a m o u n t  of  cas h a v a i l a b l e  to ea c h c l i e n t  on  a w e e k l y  basis. 
.The R a n c h  is not d e s i g n e d  as a l o c k - i n  f a c i l i t y ,  and c l i e n t s  
w i l l  .always be free to leave the b u i l d i n g .  As p r e s e n t l y  
s t r u c t u r e d ,  h o w e v e r ,  c l i e n t s  w i l l  o n l y  be a l l o c a t e d  a 
m i n i m a l  a m o u n t  -of cash'.-per m o n t h  f o r  the p u r c h a s e  of 
n e c e s s a r y  i n c i d e n t a l s ,  a n d  t h e r e f o r e ,  t he  t e m p t a t i o n  to run 
i n t o  t o w n  with a .pocket-, full o f  c a s h  for a " b i n g e "  is 
r e d u c e d .  But if f e d e r a l  or s t a t e  r e g u l a t i o n s  r e q u i r e  the 
program-. r£o -hand -each. ;cl ient...a paychecki.-a t-n-Uhe ;.encL.-of--i£ach :l: 
pay-'-period this! e l e m e n t - o f -’control_-is. e r o d e d ; c -.

The most- s e r i o u s  • c o n s e q u e n c e s  ' m a y - ^ w e l l’ ."be n d r a m a t i c s c  
c h a n g e  in t h e’ s p i r i t  a nd p h i l o s o p h y  of the Ranch. The' N u g e n s  -■ 
n a v e  a l w a y s  b e e n  a d e p t  at c r e a t i n g  a s e n s e  of f a m i l y  and 
p e r s o n a l  b e l o n g i n g  wi t h t h e i r  c l i e n t s ,  a n d  this has b e e n  the 
e s s e n c e  of  their s u c c e s s  in t r e a t m e n t .  If this a t m o s p h e r e  is 
l o s t  and it m a y  w e l l  be l o s t  by  the c r e a t i o n  of an
e m p l o y m e n t  r e l a t i o n s h i p  w i t h  c l i e n t s  —  t h e n  the p r o g r a m  may 
be d o o m e d  to f a i l u r e  f r o m  the s t a r t .

The b u r d e n  o n  y o u r  o f f i c e  is n o  le s s  s i g n i f i c a n t .  Noni.:. 
Butts~^< the.. accounta nt r fore the program,:: has. e s t i m a t e d  that i f ^ : 
the -.Ranch.' is • x e q u i r e d  • to pay a m i n i m u m  w a g e  to . 48 residents'.'^ 
at the f a c i l i t y ,  a s s u m i n g  that c l i e n t s  w o r k  for 14 h o u r s  per 
w e e k ,  that it w i l l  m e a n  an i n c r e a s e  i n  the o p e r a t i o n a l  
b u d g e t  of the R a n c h  of some $ 2 3 0 , 0 0 0 . 0 0  nex t f i sc a l ye ar. 
T h i s  is a p a r t i c u l a r l y  t r o u b l e s o m e  f i n a n c i a l  b u r d e n  for
S O A D A  whe n y o u  c o n s i d e r  wh a t it w i l l  m e a n  for the e x p a n s i o n
of l o n g - t e r m  car e p r o g r a m s  iri o t h e r  a r e a s  of  the state.

I h a v e  s p o k e n  to Jud y M a d s e n  o f  the C e d a r  H i l l s  
f a c i l i t y  in W a s h i n g t o n  to d e t e r m i n e  h o w  that p r o g r a m  has
a v o i d e d  the a p p l i c a t i o n  of m i n i m u m  w a g e  laws  to’ p a t i e n t
w o v k .  The N u g e n s  R a n c h  m o d e l  is s i m i l a r  to that w h i c h  is now 
in o p e r a t i o n  at C e d a r  H i l l s ,  a nd  a c c o r d i n g  to Ms. M a d s e n ,  
C e d a r  H i l l s  has not run into any p r o b l e m '  wi t h  e i t h e r  state 
or f e d e r a l  law. I d o n ’t know, h o w e v e r ,  h o w  W a s h i n g t o n  sta.ee 
l aw  may d i f f e r  f r o m  A l a s k a  law. It is a l s o  my u n d e r s t a n d i n g  
that C ed a r H i l l s  has not app li e d,  to W a g e  and H o u r  for a 
s u b m i n i m u m  w a g e  c e r t i f i c a t e  p u r s u a n t  to the FLSA. I s u s p e c t  ' 
this, s i m p l y  m e an s .-that n e i t h e r  W a g e / s a n d  Hour, nor- .-Cedar.-.i 
Hil Is, v. .have.;. i n v e s t i  g a t e d  .-the -. program.'-s ' p r o b a b l e ' *  cove r a g  cot- 
u n d e r -  the • f e d e r a l v- Act.;:..



The legal o p i n i o n s  and p o l i c y  c o n s i d e r a t i o n s  w h i c h  I 
ha ve  d i s c u s s e d  a b o v e  l e a d  me to the f o l l o w i n g  c o n c l u s i o n s :

1. The A l a s k a  W a g e  an d  H o u r  Act, as p r e s e n t l y  wrilt en , 
will  i e q ui r e the R a n c h  to p a y  the s t a t u t o r y  m i n i m u m  w a g e  to 
c l i e n t s  e n g a g e d  in w o r k  therapy, w h i c h  r e s u l t s  in any
e c o n o m i c  b e n e f i t  to the f a c i li t y.  T h i s  c o n c l u s i o n  is based 
on m y  p r e s u m p t i o n  t h a t  the A l a s k a  Act w i ll  be i n t e r p r e t e d  
a c c o r d i n g  to p r i n c i p l e s  e s t a b l i s h e d  u n d e r  the F L S A ,  and my 
p r e s u m p t i o n  that. 8 A A C  1 5 . 1 2 0 ( f )  will be v i e w e d  as a 
p r o h i b i t i o n *  a g a i n s t  p a y i n g  less than a m i n i m u m  w a g e  -to 
a l c o h o l i c s  e n g a g e d  in w o r k  t h e r a p y  at a r e s i d e n t i a l  
t r e a t m e n t  cent e r.  As a p r a c t i c a l  m a t t e r ,  this w i l l  m e a n  that 
the R a n c h  wi ll  h a v e  t o  p a y  c l i e n t s  f o r  any w o r k  t h e r a p y  that 
i n v o l v e s  r e p a i r  or r e n o v a t i o n  o n  the b u i l d i n g ,  f a r m i n g
a c t i v i t i e s ,  and any o t h e r  w o r k  at the f a c i l i t y  that h as the 
e f f e c t  of d i s p l a c i n g  a n  e m p l o y m e n t s  p o s i t i o n ,  b u t  ■ w i l l ...n o t r 
requirer:the.'.'Rahch~toi-.pay -.clients ..'for g e n e r a l  • h o u s e k e e p i n g  
chores:'-.. * .-•

2.. The R a n c h  i s - c o v e r e d  - by t h e --provi si on s o f  the F a i r  
L a b o r  S t a n d a r d s  Act, as a m e n d e d .  T h e r e f o r e ,  u n l e s s  the R a n c h  
is h e l d  to be e x e m p t  u n d e r  the " f a m i l y  s e t t i n g "  g u i d e l i n e s ,  
it w i l l  be  r e q u i r e d  to p a y  the s t a t u t o r y  m i n i m u m  w a g e  to
c l i e n t s  e n g a g e d  in w o r k  t h e r a p y  w h i c h  r e s u l t s  in any
e c o n o m i c  b e n e f i t  to the f a c i l i t y ,  u n l e s s  a c e r t i f i c a t e  to 
pay a s u b m i n i m u m  w a g e  is i ss ue d  t o  the R a n c h  p u r s u a n t  to 
29 C . F . R .  529.

Conelusions •

P o s s i b l e  S o l u t i o n s■*.:

As  a f i r s t  step, I b e l i e v e  t h a t  y o u r  r e q u e s t  f or an 
A t t o r n e y  G e n e r a l ' s  o p i n i o n  on the i s s u e  is a p p r o p r i a t e .  At 
the v e r y  least, this w i l l  g i v e  y o u r  o f f i c e  nnd the p r o g r a m  
some ide a o f  h o w  the S t a t e  D e p a r t m e n t  of L a b o r  w i l l  r e a c t  to 
the p r o b l e m .  I a m  a l s o  a n x i o u s  to s e e  if a n  A t t o r n e y  C e n e r a l  
more f a m i l i a r  w i t h  l a b o r  l a w  than m y s e l f  r e a d i e s  the same 
c o n c l u s i o n s .

or

S e c o n d l y ,  I b e l i e v e  we  s h o u l d  b e g i n  an i m m e d i a t e  
inning p r o c e s s  for l e g i s l a t i v e  or o t h e r  p r o g r a m a t i c  
u t i o n s  to the p r o b l e m  on Lhe a s s u m p t i o n  that c i t h e r  S c a t e  
f e d e r a l  law, or b o t h ,  w i l l  r e q u i r e  some fo r m of p a y m e n t  

for the w o r k  t h e r a p y .  I use  the p r o n o u n  " w e "  for - two 
r e a s o n s :  (1 ) I b e l i e v e  that this is an i s s u e  w h i c h  affect.s 
b ot h  S O A D A  and the p r o g r a m  e q u a l l y  and, (2) I a l s o  b e l i e v e  
that a s o l u t i o n  can be b e t t e r  a c h i e v e d  if we w o r k  J o i n t l y  
t oward a r e s o l u t i o n .  I a l s o  d o n ' t  f e e l  it is a p p r o p r i a t e  to 

p the w o r k  t h e r a p y  c o n c e p t  j u s t  b e c a u s e  of the wa g eserai



problcn.. Ac ics m o s t  rece nc B o a r d  i:.e.eC ing, Uhe Bo ard of 
D i r e c l o r s  of AS HS  (n o w  A l a s k a  A l c o h o l i s m  R e h a b i l i t a t i o n  Ser­
vic e s ,  Inc.) u n a n i m o u s l y  r e a f f i r m e d  the i m p o r t a n c e  of che. 
w o r k  t h e r ap y  p r o g r a m  Co Che c o n c e p c  of and future s u c c e s s  of 
N u g e n s  Ranch. We m u s t  at l e a s t  a t t e m p t  some l eg i sl a t i v e  
s o l u t i o n  to l e s s e n  the impact on the p r o g r a m  b e f o r e  we 
d e c i d e  to d i s c a r d  a c o n c e p t  so c e n t r a l  to the theme of the 
R a n c h .

So me  s u g g e s t i o n s  are as foll ow s :

1. S e e k  l e g i s l a t i o n  wh ic h  w o u l d  a m e n d  the A l a s k a  Wage 
and H o u r  A c t  to p r o v i d e  a s p e c i f i c  e x e m p t i o n  for work 
t h e r a p y  p r o g r a m s  a t  r e s i d e n t i a l  d r u g  a n d  a l c o h o l i s m  centers. 
I d e a l l y ,  this l e g i s l a t i o n  w o u l d  a f f i r m  chat the o p e r a t i o n  of 
d r u g  a nd  a l c o h o l  t r e a t m e n t  c e n t e r s  by n o n - p r o f i t  
o r g a n i z a t i o n s  s e r v e s  an  " i n t e g r a l  g o v e r n m e n t a l  fun ction",  
t hu s  a l s o  g i v i n g  the R a n c h  p r o t e c t i o n  fr o m  the a p p l i c a t i o n  
of. the.. F L S A . .by v i r t u e  r o f  the. ruling...in National. " L e ag ue . of >li 
C i t i e s  v. U s e r y .

2. S e e k  a r e v i s i o n  o f  8 A A C  1 5 . 1 2 0 ( f )  so that d r u g  and ' 
a l c o h o l i s m  t r e a t m e n t  f a c i l i t i e s  c a n  p a y  a s u b m i n i m u m  w a g e  to . 
p a t i e n t - w o r k e r s  p u r s u a n t  to A.S. 2 3 . 1 0 . 0 7 0 .

3. S e e k  a f o r m a l  A d m i n i s t r a t i v e  O p i n i o n  f r o m  the W'age 
and  H o u r  D i v i s i o n ,  U . S .  D e p a r t m e n t  of L a b o r  in an a t t e m p t  to 
get a r u l i n g  that the R a n c h  is e x e m p t  fr om  FLSA c o v e r a g e  
u n d e r  the " f a m i l y  s e t t i n g "  p r i n c i p l e s  o f  W K  A d m  O p - 3 1 7 .

A. . R e s t r u c t u r e  the w o r k  t h e r a p y  p r o g r a m  to e x c l u d e  the 
r e p a i r  a n d  r e n o v a t i o n  w o r k  on the f a c i l i t y  and m i n i m i z e  the 
e c o n o m i c  i mp a ct  of the f a r m i n g  a c t i v i t y .  Ad d n e w  f o r m s  of 
" w o r k  t h e r a p y "  th a t can o c c u r  d u r i n g  the w i n t e r  m o n t h s  to 
r e p l a c e  the r e n o v a t i o n  a c t i v i t i e s .  T o r r e n c e j  Inc., the
a r c h i t e c t s  d r a f t i n g  the c u r r e n t  r e n o v a t i o n  p l a n s  have 
a l r e a d y  b e e n  a s k e d  to e s t i m a t e  the a d d i t i o n a l  costs 
a t t r i b u t a b l e  * to c o m p l e t e  r e n o v a t i o n  of  the b u i l d i n g  by
o u t s i d e  c o n t r a c t o r s .

5. R e t a i n  the w o r k  t h e r a p y  p l a n  as d r a f t e d ,  o b t a i n  die 
n e c e s s a r y  fu n ds  to p a y  the c l i e n t s  f or  the f a r m i n g  and
r e n o v a t i o n  a c t i v i t i e s ,  b u t  d r a f t  a p p r o p r i a t e  p r o c e d u r e s  
w h i c h  p e r m i t  the p r o g r a m  to r e t a i n  the cli en t s'  w a g e s  in 
t r u s t  u n t i l  t h e i r  r e l e a s e  from t r e a t m e n t .  Ac that time, the 
c l i e n t s  can be b i l l e d  a cost of ca re  b a s e d  on .their
i n c r e a s e d  e a r n i n g s  d u r i n g  t r e a t m e n t .  Th i s p l a n  might 
e l i m i n a t e  so m e of the a c c o u n t i n g  and p a y r o l l  p r o b l e m s ,  and 
ease the e c o n o m i c  i m p a c t  on the p r o g r a m ,  d t  d oe s , how ev er , 
p r e s e n t  a n e w  p r o b l e m  of c o l l e c t i n g  the fee c h a r g e d  f r o m  the



F inally , I a n t i c i p a t e  that this p r o b l e m  will not be 
re so l ve d p r i o r  to the time that the p r o g r a m  is r e q u i r e d  to 
sub mit a i_inal b u d g e t  for FY '83, and p o s s i b l y  ev en  not 
r e s o lv e d b e f o r e  the p r o g r a m  open s it d o o r s  to cli e nt s . I ask 
that you and L o y d  g . w e  us some d i r e c t i o n  on h o w  to a p p r o a c h  
the budget p l a n n i n g  w i t h  this i s s u e  u n r e s o l v e d .

Feel free to ca ll  me if y o u  h a v e  any  q u e s t i o n s .

P R V : m j m

c c : e L e o n a r d r N u g e n  >.f* 
H e nr i  tta -Nugen--- • 
Ruth E l l e n  A n d e r s o n  
Loyd  G a t h m a n  
Bruce B o t e l h o  
Board of D i r e c t o r s

S i n c e r e l y
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CS FOR HOUSE BILL 182 (L&C)

"An Act exempting p a r t i c i p a n t s in r e s id e n t i a l drug abuse 
treatment programs from Alaska 's minimum wage p ro v is io ns , 
a wage sca le . "

and alcoho l ism 
and p rov id ing

The Department of Health and Social Serv ices is suppor t ive of t h i s  
l e g i s l a t i o n .

The issues and remedies surround ing t h i s  proposed l e g i s l a t i o n  arose w i th 
the advent of a long term care program fo r the chron ic and s i g n i f i c a n t l y  
d e b i l i t a t e d  a lcoho l i c ^ ) The in d i v i d u a l s to be served by these programs 
have long h i s t o r i e s  o f unemployment, s k i l l  dep re c ia t i o n , loss o f p o s i t i v e  
employment exper iences ar.i l ° s s of p o s i t i v e l i f e  exper iences. Long term 
care is def ined as treatment la s t i n g from a minimum 120 days to a maximum 
o f 2 years v i th an average length of 1 year.

One o f the in te n t s o f long term care t rea tment program is to have c l i e n t s  
engage in a form o f work therapy as par t of t h e i r  ove ra l l t rea tment regime, 
Such work therapy w i l l  be designed to nelp the c l i e n t ^ - e s t a b l i s h  or 
re - l e a r n basic lea rn ing , l i f e  and employment s k i l l s .  I t  is the in t e n t of 
the long term care treatment program to be more than a warehouse fo r the 
most severe ly a f f l i c t e d  casua l t i e s of the disease alcoho l ism.

This l e g i s l a t i o n  w i l l  permit e l i g i b l e  programs to apply fo r exemption from 
the minimum wage wh i le p ro te c t i n g the c l i e n t s  r i g h t s .



STATE OF ALAS"A 
FISCAL NOTE Ne va c i  o n  L a t e 5/12 i -3

I. REQUEST I I .  FISCAL DETAIL
o i l  1 /Reso lu t io n No . :cs F O R  un. JSF b i n  i a ? f i a c Agency A f f e c t e d : __________________________
T i t l e :  " f l n Act exempting p a r t i c i p a n t s in Program Category M r re c t e d :______________
Sponsor :Barnes, C locks in . Bu s s p I I ,  i i ^ h ,  Lars§h^> P rog r a/n o f subprograms s j Af feceeo :
Reques to r :____________________________________________________________________________________
r e s id e n t i a l drug abuse and ’ cohol ism treatment 
EXPENDITURES/REVENUES: (Thousands o f D o l l a r s )

CAPITAL

FUNDING: (Thousands or P o l l a r s )
GENERAL FUND 
FEDERAL FUNDS 
OTHER (Spe c i f y Source)

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF SILL

FY 83 FY 84 FY 85 FY 36 ! FY 87 | FY 33
OPERATING 1 i 1

100 PERSONAL SERVICES 1 1 1 1
200 TRAVEL 1 1 1
300 CONTRACTUAL 1 i i
<100 COMMODITIES 1 1 1 1
500 EQUIPMENT 1 ! 1 i
600 LAND S STRUCTURES 1

1 1700 GRANTS, CLAIMS, ETC ! 1 ! 1
1 1 i i

TOTAL OPERATING 1 i i

REVENUE 1 -0 - | -C- -0 - ! -0 - -0 - L  -o - . !

POSITIONS:
FULL-TIME ! 1 1 i i
PART-TIME 1 1 1 1 i
TEMPORARY 1 I I I !

1 | i l '

IV. ANALYSIS: A t ta ch a separa te page f o r  any Ana ly s i s

rfPrepared 3y: George E. Mundel l .  A c t ing 
D i v i s i o n :O f f i c e o f Alcohoi ism/Drug Abuse

Phone: 536-6201
Date :__5 JLE&l

Approved by Commissioner: , » v . /
Dopar tment : />J t( <r,

j l.  p. Date:

D i s t r i b u t i o n :
Ori j in - 1 to Leg i s 1 a t i  r nance
Copy to O f f i c e  o f Man and C u o ; : ‘: ( ‘ o*- Leg-’ s l a t u r e  i o t r c l u c e d  f
Copy to Department ( vo r Ojvor v.or i r. ouceo b i l l s )
Copy to Sponsorr to R v * f o '■ ' ' r t ’sTUi . "onso r '



STATE OF ALAS! 
FISCAL NOTE

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING

CAPITAL

REVENU

FUNDING: (Thousands o f D o l l a r s )
GENERAL FUND
FEDERAL FUNDS
OTHER (S p e c i f y  Source)

FULL-TIME
PART-TIME
TEMPORARY

OF FUNDS TO OFFSET FISCAL IMPACT OF BILL

ANALYSIS: A t t a c h a sepa ra te page f o r  any A n a l y s i s

Prepored By: George E. Mundel l . Act i ng Cnordi na tn r % 
D i v i s i o n : O f f i c e  o f A lcoho l i sm /D ruo Abuse________  1

Approved by Cqmmissioner 
Depar tment : I j j J f . , . /  A / A c<?

Phone: 586-6201
Date : 5/12/33



w - STATE: OF ALASKA 
FISCAL NOTE Revision Date May 10 , 1983

(P a g e 1 o f  3 )
I .  REQUEST -> I I .

Bi 1 I / R e s o l u t i o n  N o . : CS f o r  HB 182 (L&C) 
T i t l e :  " . . . r e s i d e n t i a l  drug abu se . . . 11
Sponso r : House Labor & Commerce_______
Reques toTT House Labor & Commerce

FISCAL DETAIL 
Agency A f f e c t e d : Labor
Program Ca tego ry A f f e c t e d :  Worker P r o t e c t ion 
BRU, Program o f S u b p r o g r am ^ ) A f f e c t e d :
Labor Standards & S a fe t y , Wage and Hour

EXPENDITURES/REVENUES: (Thousands o f  Dol a r s )
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

OPERATING
100 PERSONAL SERVICES 26.3 27.9 29.6 31.4 33.3
200 TRAVEL u
300 CONTRACTUAL 10.9 11.6 12.3 13.0 13.8
400 COMMODITIES 1.5 1 .6 1.7 1.8 r . 9
500 EQUIPMENT 2 .5 " 0 " 0 0 0
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 41.2 41.1 43 .6 46.2 49.0

CAPITAL"

REVENUE

FUNDING: (Thousands o f  D o l l a r s )
GENERAL FUND 
FEDERAL FUNDS 
OTHER (S p e c i f y  Source )

POSITIONS:

PART-TIME
TEMPORARY

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF B IL L : 

N/A

IV . ANALYSIS:- A t t a c h  a se p a ra t e page f o r  a r j y ^A na ly s i s

P repa red By: Rober t J . Baco las , Sr . 
D i v i s i o n :  Labor Standards and Sa fe ty

Phone: 465-4870
Da te : May 10, 1983

Da te : May 10, 1983Approved by Commiss ione r : Jim Robiso 
Depa r tmen t : Labor £7

LtG:A':b'U • ;----------------
D i s t r i b u t i o n :

O r i g i n a l  t o  L e g i s l a t i v e  Finance
Copy to  O f f i c e  o f  Management and Budget ( f o r  L e g i s l a t u r e  i n t r o d u c e d  b i l l s )  
Copy to  Depa r tmen t ( f o r  Gove rno r i n t r o d u c e d  b i l l s )
Copy t o  Sponsor



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA 
: THIRTEENTH LEGISLATURE 

--TITLE: "An Act r e l a t i n g  t o  r e s i d e n t i a l  drug a b u s e . . . "
AGENCY AFFECTED: Department o f Labor

--CSHB 182 (L&C) (Page 2 o f  3)

JUn_der t h i s  B i l l  p a r t i c i p a n t s  in .w o rk the ra p y in long term r e s i d e n t i a l drug 
abuse -o r a lc o h o l i sm t re a tm en t programs may be paid less than the minimum wage 
p re s c r i b e d in AS 23..10.050 - 23 .10 .150 , i f . t h e  ra t e has been approved by the 
Commiss ioner and i s in compl iance w i t h  Federal Law.

The: D e p a r tm e n t 'w i l l r e q u i r e  a C le rk T y p i s t I I I  t o  p rov ide a foca l p o i n t between 
t h e ' t r e a tm e n t agency and the Department t o  insu re p rocess ing o f a p p l i c a t i o n s  
f o r w a i v e r ;  r o u t i n g  and c l e r i c a l  a ss i s ta n ce f o r  app rova ls and d e n i a l s ; ma in te ­
nance o f  c e n t r a l reco rds system to in s u re mon i to r in g and p e r i o d i c  rev iew o f 
'p rog ram r e s i d e n t s ; answer and rou te i n q u i r i e s  and comp la in ts f o r  rev iew , and 
p ro v id e c l e r i c a l  suppo r t to p ro fe s s io n a l s t a f f .  C u r r e n t l y , on ly two programs 
“ "Akee la House and Nugen t 's Ranch p rov ide long term r e s i d e n t i a l programs. •

"Assumpt ions :

E f f e c t i v e  da te o f J u l y  1, 1983 
'6% per annum i n f l a t i o n  r a t e .
Equipment cos ts i n  FY '84 i s  a one t ime i tem .
L im i t e d to long te rm r e s i d e n t i a l  t r e a tm en t f o r  no t more than 180 p a r t i c i p a n t s  
ove r a two ye a r p e r i o d .

LEG:A :52
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1 3 REQUEST FOR 
NEW POSITION
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Th is p o s i t i o n  w i l l  p ro v id e a foca l p o i n t ( l i a s o n )  between 
a lcoho l and drug abuse t re a tm e n t agenc ies and the d e p a r t ­
ment: Du t ie s w i l l  i n c l u d e p ro ce ss in g a p p l i c a t i o n s  f o r
w a iv e r s ; r o u t i n g  and c l e r i c a l  a ss i s ta n c e f o r  app rova ls an< 
d e n i a l s ;  main tenance o f c e n t r a l reco rds system f o r  mon i ­
t o r i n g ,  and re v iew o f program r e s i d e n t s ; answer and rou te 
i n q u i r i e s  and com p la i n t s f o r  re v iew ; and p ro v id e c l e r i c a l  
suppo r t t o  p r o f e s s i o n a l s t a f f .

C on t ra c tu a l Se rv ice s in c lu d e s $3,<100 in r e n t ,  $2,527 f o r  
i n d i r e c t  suppo r t s e r v i c e s ,  and $5,000 f o r  o th e r normal 
o pe ra t in g c o s t s .

The equipment l i n e  i tem c o n s i s t  o f $2,500 to purchase 
bas ic o f f i c e  equ ipment f o r  t h i s  p o s i t i o n .

I I
procram Worker P ro t e c t i o n C S H B  1 8 2 (L&C)
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R e p r e s e n t a t i v e  B a r b a r a  L a c h e r  
H o u s e  of R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u , A l a s k a  9 9 8 1 1

I w o u l d  l i k e  to  t a k e  t h i s  o p p o r t u n i t y  to c o m m e n t
on  H.B. 1 8 2  a n d ,  i n  p a r t i c u l a r ,  a d d r e s s  t h e  i s s u e  o f  
p o s s i b l e  c o n f l i c t  b e t w e e n  t h e  p r o p o s e d  l e g i s l a t i o n  a n d  t h e  

f e d e r a l  F a i r  L a b o r  S t a n d a r d s  Ac t .

A s  y o u  m a y  r e c a l l ,  I r e p r e s e n t  A l a s k a  A l c o h o l i s m
R e h a b i l i t a t i o n  S e r v i c e s ,  In c., t h e  n o n p r o f i t  c o r p o r a t i o n  
w h i c h  o w n s  a n d  o p e r a t e s  a l o n g - t e r m  r e s i d e n t i a l  t r e a t m e n t  
c e n t e r  f o r  ; 1 c o h o l i c s  in W a s i l l a ,  A l a s k a .  L a s t  y e a r ,  o n  
b e h a l f  of  n c l i e n t ,  I a d v i s e d  the S t a t e  O f f i c e  o f  
A l c o h o l i s m  a> i D r u g  A b u s e  o f  m y  o p i n i o n  t h a t  s t a t e  a n d  
f e d e r a l  l a w  r e q u i r e d  t h e  p a y m e n t  of  a m i n i m u m  w a g e  to  
p a t i e n t s  a t  r e s i d e n t i a l  t r e a t m e n t  c e n t e r s  w h o  a r e  e n g a g e d  in 
w o r k  t h e r a p y .  I s u g g e s t e d  t h a t  l e g i s l a t i o n  b e  a d o p t e d  t o  
l e s s e n  t h e  e c o n o m i c  i m p a c t  o f  t h i s  p r o b l e m ,  a n d  s o u g h t  t h e  
a s s i s t a n c e  o f  v a r i o u s  l e g i s l a t o r s  l a s t  y e a r;  h o w e v e r ,  t h e  
s e s s i o n  w a s  t o o  f a r  a l o n g  t o y i e l d  r e s u l t s .  I p r e s u m e  t h a t  
y o u  h a v e  c o p i e s  o f  m y  o r i g i n a l  o p i n i o n  l e t t e r  t o  S O A D A ,  
d a t e d  F e b r u a r y  23, 19 82,  a n d  m y  l e t t e r s  to R e p r e s e n t a t i v e s
D o n a l d  5. C l o c k s i n ,  P a t r i c k  J. C a r n e y ,  a n d  S e n a t o r  J a l m a r  
K e r t t u l a ,  d a t e d . A p r i l  2, 1982.

S i n c e  t h e  s e s s i o n  b e g a n  t h i s  y e a r ,  I h a v e  b e e n  in
f r e q u e n t  c o n t a c t  w i t h  R u s s  J o s e p h s o n  of  t h e  L a w  D i v i s i o n ,  
and  t h i s  w e e k  w i t h  y o u r  a i d e ,  J o a n  M a t t h e w s .  I a m  a w a r e  of 
y o u r  c o n c e r n  a b o u t  p o s s i b l e  c o n f l i c t  b e t w e e n  H. B . 1 8 2  a n d  
t h e  F a i r  L a b o r  S t a n d a r d s  A c t  a n d  h o p e  t h a t  m y  c o m m e n t s  m a y  
a s s i s t  y o u  i n  e v a l u a t i n g  t h e  p r o p o s e d  l e g i s l a t i o n .  Y o u  m a y  
fe e l f r e e  t o  s h a r e  t h i s  l e t t e r  w i t h  th e  n a m e d  s p o n s o r s  o f  
th e bi ll.

Re: H o u s e  B i l l  182

D e a r  R e p r e s e n t a t i v e  L a c h e r :
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L e t  m e  b e g i n  b y  s a y i n g  t h e r e  a r e  c e r t a i n  d e f e c t s  
in H.B. 18 2 t h a t  I f e e l  n e e d  c o r r e c t i o n ,  a n d  t h a t  m y  o p i n i o n  
a b o u t  p o s s i b l e  s o l u t i o n s  h a s  c h a n g e d  s i n c e  l a s t  y e a r  as  a 
r e s u l t  o f  r e c e n t  d e v e l o p m e n t s  in c a s e  law. I h a v e  a l s o  
p r o p o s e d  c h a n g e s  in  H . B .  1 8 2 t o  a d d r e s s  s om e p r o b l e m s  w h i c h  
a r e  n o t  c o v e r e d  b y  t h e  b i l l .  B e f o r e  e x p l a i n i n g  t h e s e  i s s u e s  
in d e t a i l ,  l e t  m e  f i r s t  d i s c u s s  m y  p r i o r  r e c o m m e n d a t i o n s  a n d  
t h e  s o m e w h a t  c o n f u s i n g  l e g a l  p r i n c i p l e s  t h a t  a r e  i n v o l v e d  in 
t h e  s t a t e  l a w / f e d e r a l  l a w  c o n f l i c t .

In m y  l e t t e r  t o  S O A D A  o f  l a s t  y e a r ,  I s u g g e s t e d  
t h a t  t h e a p p l i c a t i o n  o f  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  
( h e r e a f t e r  F . L . S . A . )  t o  s t a t e - f u n d e d  r e s i d e n t i a l  t r e a t m e n t  
c e n t e r s  c o u l d  b e  a v o i d e d  b y  a d d i n g  l a n g u a g e  to  s t a t e  
l e g i s l a t i o n  w h i c h  w a s  k e y e d  t o  t h e  d e c i s i o n  c f  t h e  U . S .  
S u p r e m e  C o u r t  in  N a t i o n a l  L e a g u e  o f  C i t i e s  v. U s e r y , 4 2 6  
U . S .  833  ( 1 9 7 6 )  ( h e r e a f t e r  N a t i o n a l  L e a g u e ). T h i s  w a s
b e c a u s e  t h e  N a t i o n a l  L e a g u e  d e c i s i o n  h e l d  t h a t  t h e  F . L . S . A .  
d i d  n o t  a p p l y  t o  w a g e  a n d  h o u r  d e t e r m i n a t i o n s  w h i c h  i n v o l v e  
f u n c t i o n s  w h i c h  s t a t e  a n d  l o c a l  g o v e r n m e n t s  a r e  c r e a t e d  to  
p r o v i d e ,  i n c l u d i n g  t h o s e  s e r v i c e s  w h i c h  t h e  s t a t e s  h a v e  
t r a d i t i o n a l l y  a f f o r d e d  t o  t h e i r  c i t i z e n s .  A m o n g  t h e  s e r v i c e s  
e n u m e r a t e d  b y  t h e  S u p r e m e  C o u r t  in N a t i o n a l  L e a g u e  w a s  t h e  
f i e l d  of  " h e a l t h  c a r e . "  T h e  h o l d i n g  in N a t i o n a l  L e a g u e  w a s  
b a s e d  on  t h e  a p p l i c a t i o n  o f  t h e  T e n t h  A m e n d m e n t  t o  t h e  
C o n s t i t u t i o n  - -  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  p r o h i b i t s  
f e d e r a l  c o n t r o l  o v e r  f u n c t i o n s  t r a d i t i o n a l l y  r e s e r v e d  t o  t h e  
s t a t e s .  A l t h o u g h  t h e  d e c i s i o n  i n N a t i o n a l  L e a g u e  w a s  l i m i t e d  
t o  s t a t e s  a n d  t h e i r  p o l i t i c a l  s u b d i v i s i o n s ,  t h e  b r o a d  
l a n g u a g e  u s e d  b y  t h e  c o u r t  s u g g e s t e d  t h a t  t h e  d e c i s i o n  m i g h t  
a l s o  a p p l y  t o  s t a t e - f u n d e d ,  p r i v a t e  o r g a n i z a t i o n s  w h i c h  
d e l i v e r  s t a t e  s e r v i c e s  s u c h  a s h e a l t h  c a r e ,  a n d  w h i c h  a r e  
h e a v i l y  r e g u l a t e d  b y  t h e  s t a t e .

S u b s e q u e n t  t o  t h e  d e c i s i o n  i n N a t i o n a l  L e a g u e , t w o  
f e d e r a l  c o u r t s  s p e c i f i c a l l y  a d d r e s s e d  t h e  a p p l i c a b i l i t y  o f  
t h e  h o l d i n g  i n  N a t i o n a l  L e a g u e  t o  l o c a l  h e a l t h  c a r e  p r o g r a m s  
i n v o l v i n g  p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  t r e a t m e n t  c e n t e r s  
f u n d e d  by s t a t e s .  T h e s e  t w o  c a s e s ,  W i l l i a m s  v. E a s t s i d e  
M e n t a l  H e a l t h  C e n t e r ,  I n c ., 5 0 9  F . S u p p .  5 7 9  (N.D. A l a . ,
S . D . ,  1 9 8 0 ) ,  a n d  R i c h l a n d  C o u n t y  A s s n .  f o r  R e t a r d e d
C i t i z e n s  v. M a r s h a l l, 6 6 0  F . 2 d  3 8 8  ( 9 t h  Ci r . 1 9 8 1 ) ,  w e r e  
d i v i d e d  on t h e  i s s u e .  A l t h o u g h  t h e  R i c h l a n d  C o u n t y  d e c i s i o n  
h e l d  t h a t  N a t i o n a l  L e a g u e  d i d  n o t  p r o h i b i t  t h e  a p p l i c a t i o n
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o f  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  to a p r i v a t e  n o n p r o f i t  
c o r p o r a t i o n  w h i c h  o p e r a t e d  a r e s i d e n t i a l  h o m e  f o r  m e n t a l l y  
r e t a r d e d  a d u l t s ,  t h e  W i l l i a m s  c a s e  r e a c h e d  t h e  o p p o s i t e  
c o n c l u s i o n  u n d e r  n e a r l y  i d e n t i c a l  c i r c u m s t a n c e s .  W h e n  I 
o r i g i n a l l y  w r o t e  m y  o p i n i o n  le t t e r ,  it a p p e a r e d  p o s s i b l e  
t h a t  w e l l  d r a f t e d  l e g i s l a t i o n ,  w h i c h  r e c o g n i z e d  t h e  s t a t e ' s  
i n t e r e s t  in t r e a t i n g  d r u g  a d d i c t s  a n d  a l c o h o l i c s  a s  a n  
e s s e n t i a l  s t a t e  f u n c t i o n  a n d  w h i c h  m e t  th is  f u n c t i o n  t h r o u g h  
t h e  p r o v i s i o n  o f  f u n d i n g  to  p r i v a t e  n o n p r o f i t  c o r p o r a t i o n s ,  
c o u l d  p r o v i d e  t h e  n e c e s s a r y  p r o t e c t i o n  e s t a b l i s h e d  u n d e r  t h e  
N a t i o n a l  L e a g u e  d e c i s i o n ,  a n d  t h e r e f o r e  r e n d e r  s u c h  
t r e a t m e n t  c e n t e r s  e x e m p t  f r o m  t h e  m i n i m u m  w a g e  r e q u i r e m e n t  
o f  t h e  F . L . S . A .

H o w e v e r ,  a f t e r  s p e a k i n g  w i t h  R u s s  J o s e p h s o n  l a s t  
m o n t h ,  I u p d a t e d  m y  r e s e a r c h  o n  t h e  s u b j e c t .  D e c i s i o n s  
i s s u e d  d u r i n g  t h e  l a s t  y e a r  in f e d e r a l  d i s t r i c t  c o u r t s  as  
w e l l  as t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  n o w  i n d i c a t e  t h a t  
t h e  p r o t e c t i o n  o r i g i n a l l y  thought: a v a i l a b l e  u n d e r  t h e
N a t i o n a l  L e a g u e  d e c i s i o n  is n o  l o n g e r  a p p l i c a b l e  t o  p r i v a t e  
n o n p r o f i t  o r g a n i z a t i o n s  w h i c h  r e c e i v e  s t a t e  f u n d i n g ,  
r e g a r d l e s s  o f  w h e t h e r  o r  n o t  t h e y  a r e  i n v o l v e d  in 
a d m i n i s t e r i n g  s e r v i c e s  o t h e r w i s e  p r o v i d e d  by t h e  s t a t e .

S i n c e  m y  o r i g i n a l  l e t t e r  to S O A D A  l a s t  F e b r u a r y ,  
t w o  d e c i s i o n s  w e r e  r e n d e r e d  b y  th e  U n i t e d  S t a t e s  S u p r e m e  
C o u r t  w h i c h  i n v o l v e d  t h e  a p p l i c a t i o n  of N a t i o n a l  L e a g u e . 
T h e s e  c a s e s ,  H o d e l  v. V i r g i n i a  S u r f a c e  M i n i n g  a n d
R e c l a m a t i o n  A s s o c i a t i o n , _____  U.S. _____ , 101 S . C t .  2 3 5 2
( 19 81) , a n d  U n i t e d  T r a n s p o r t a t i o n  U n i o n  v. L o n g  I s l a n d
R a i l r o a d  C o m p a n y ,  U . S .  , 102  S. Ct . 1 3 4 9  ( 1 9 8 2 ) ,  s e t
o u t  a t h r e e - p r o n g e d  t e s t  to b e  a p p l i e d  in e v a l u a t i n g  t h e  
T e n t h  A m e n d m e n t  p r o t e c t i o n  a n n o u n c e d  in N a t i o n a l  L e a g u e . T o  
c l a i m  t h a t  a f e d e r a l  s t a t u t e  w o u l d  n o t  a p p l y  u n d e r  t h e  
N a t i o n a l  L e a g u e  p r i n c i p l e ,  t h e  cl a l l e n g i n g  p a r t y  w o u l d  h a v e  
t o e s t a b l i s h  t h a t :  (1) t h e  c h a l l e n g e d  s t a t u t e  r e g u l a t e s  t h e
" s t a t e s  as  s t a t e s " ;  (2) t h e  f e d e r a l  r e g u l a t i o n  a d d r e s s e s  
m a t t e r s  t h a t  a r e  i n d i s p u t a b l y  " a t t r i b u t e s  o f  s t a t e  
s o v e r e i g n t y " ;  a n d  (3) t h e  s t a t e s '  c o m p l i a n c e  w i t h  t h e  
f e d e r a l  l a w  w o u l d  d i r e c t l y  i m p a i r  t h e i r  a b i l i t y  " t o  
s t r u c t u r e  i n t e g r a l  o p e r a t i o n s  in a r e a s  o f  t r a d i t i o n a l  
f u n c t i o n s ."



R e p r e s e n t a t i v e  B a r b a r a  L a c h e r

F e b r u a r y  18, 1 9 8 3

P a g e  F o u r

A l t h o u g h  in  N a t i o n a l  L e a g u e  t h e  S u p r e m e  C o u r t  
f i r s t  c i t e d  f i r e  p r o t e c t i o n ,  p o l i c e  p r o t e c t i o n ,  s a n i t a t i o n ,  
p u b l i c  h e a l t h ,  a n d  p a r k s  a n d  r e c r e a t i o n  a s  e x a m p l e s  o f  
s e r v i c e s  t h a t  a r e  w i t h i n  th e  a r e a  o f  t r a d i t i o n a l  o p e r a t i o n s  
o f  s t a t e  a n d  l o c a l  g o v e r n m e n t s ,  s u b s e q u e n t  d e c i s i o n s  o f  t h e  
U.S. d i s t r i c t  c o u r t s  hav' r e f i n e d  t h e s e  areas_ in f a r  g r e a t e r  
d e t a i l .  S e e , e . g . , N .L.f .B. v. H i g h  v i e w ,  I n c .; 5 9 0  F . 2 d  17 4
(5th  Ci r . 1 9 7 9 )  e n f o r c e m e n t  m o d i f i e d , 59 5  F .2d 3 3 9  (1 97 9)
(the c a r e  o f  t h e  a g e d ,  s i c k  a n d  i n d i g e n t ) ;  E n r i q u e
M o l i n a - E s t r a d a  v. P u e r t o  R i c o  Hwy. A u t h ., 6 8 0  F . 2 d  84 1 (1 s t 
Cir. 1982) ( h i g h w a y  c o n s t r u c t i o n ) ;  B o n n e t t e  v. C a l i f o r n i a  
H e a l t h  & W e l f a r e  A g e n c y , 525 F . S u p p .  12 8 (N.D. C a l .  1 98 1)
( i n - h o m e  s u p p o r t  s e r v i c e s  f o r  t h e  b l i n d ,  a g e d  a n d  d i s a b l e d ) ;  
A m e r s b a c h  v. C i t y  o f  C l e v e l a n d, 5 9 8  F .2d 1 0 3 3  ( 6 t h  Cir.  
1979) ( o p e r a t i o n  o f  a m u n i c i p a l  a i r p o r t ) ;  a n d  A l e w i n e  v. 
C i t y  C o u n c i l  o f  A u g u s t a , 50 5 F . S u p p .  8 8 0  (S.D. G e o r g i a  1 981 ) 
( o p e r a t i o n  o f  a m u n i c i p a l  t r a n s i t  s y s t e m ) .  T h e  m o s t
s i g n i f i c a n t  d e v e l o p m e n t ,  h o w e v e r ,  h a s  b e e n  t h e  r e s u l t  o f
a p p e a l s  in W i l l i a m s  v. E a s t s i d e  M e n t a ]  H e a l t h  C e n t e r , s u p r a , 
an d  R i c h l a n d  C o u n t y  A s s n .  f o r  R e t a r d e d  C i t i z e n s  v. M a r s h a l l , 
s u p r a , th e  t w o  c a s e s  o n  w h i c h  I b a s e d  m y  e a r l i e r  o p i n i o n .

T h e  o r i g i n a l  N i n t h  C i r c u i t  d e c i s i o n  in  R i c h l a n d  
C o u n t y , w h i c h  h e l d  t h a t  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  w a s  
a p p l i c a b l e  t o  p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  t r e a t m e n t
c e n t e r s ,  w a s  v a c a t e d  b y  t h e  S u p r e m e  C o u r t  o n  j u r i s d i c t i o n a l  
g r o u n d s  i n J a n u a r y  o f  1982, s u b  n o m . D o n o v a n  v. R i c h l a n d
C o u n t y  A s s n .  f o r  R e t a r d e d  C i t i z e n s, _  U . S . _________ , 10 2
S.Ct. 7 1 3  ( 1 9 8 2 ) .  A l t h o u g h  t h e  p r a c t i c a l  e f f e c t  o f  t h e
v a c a t e d  j u d g m e n t  w a s  to  r e s t o r e  t h e  d i s t r i c t  c o u r t ' s  d e c i ­
s i o n  a p p a r e n t l y  h o l d i n g  t he  F . L . S . A .  i n a p p l i c a b l e  to  t h e  
t r e a t m e n t  c e n t e r ,  t h a t  o p i n i o n  is u n p u b l i s h e d  a n d  h a s  l i t t l e  
le ga l s i g n i f i c a n c e .

O f  i m p o r t a n c e ,  h o w e v e r , is t h e  c h a i n  o f  a p p e a l s  o n  
W i l l i a m s . A s  y o u  w i l l  r e c a l l ,  t h a t  d e c i s i o n  h e l d  t h a t  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t  w a s  n o t  a p p l i c a b l e  t o  a n o n p r o f i t  
t r e a t m e n t  c e n t e r  b e c a u s e  of  i t s  c l o s e  r e l a t i o n s h i p  t o  t h e  
s t a t e  v i a  f u n d i n g  a n d  r e g u l a t i o n s ,  ari^ b e c a u s e  t h e  c e n t e r  
s e r v e d  a n  e s s e n t i a l  s t a t e  f u n c t i o n  i n  p r o v i d i n g  h e a l t h  c a r e  
to c i t i z e n s .  T h e  d i s t r i c t  c o u r t  d e c i s i o n  w a s  r e v e r s e d  b y  th e  
E l e v e n t h  C i r c u i t  o n  M a r c h  5, 1 9 8 2  in a w e l l - r e a s o n e d
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d e c i s i o n .  W i l l i a m s  v. E a s t s i d e  M e n t a l  H e a l t h  C e n t e r , 6 6 9  
F . 2 d  671 ( 1 9 8 2 )  ( c o p y  e n c l o s e d ) .  T h e  c o u r t  h e l d  t h a t  t h e
p r o t e c t i o n  a c c o r d e d  b y  N a t i o n a l  L e a g u e  w a s  n o t  a v a i l a b l e  t o  
n o n p r o f i t  c o r p o r a t i o n s  r e c e i v i n g  f u n d i n g  f r o m  t h e  s t a t e ,  
e v e n  t h o u g h  t h e y  m a y  p r o v i d e  h e a l t h  c a r e  s e r v i c e s  o n  b e h a l f  
of  t h e  s t a t e .  I e n c o u r a g e  y o u  to r e a d  •• t h i s  d e c i s i o n  
t h o r o u g h l y  b e c a u s e  o f  t h e  v e r y  c l o s e  a n a l o g y  it  p r e s e n t s  to 
n o n p r o f i t  c o r p o r a t i o n s  in A l a s k a  w h i c h  p r o v i d e  s e r v i c e s  
t h r o u g h  s t a t e  f u n d i n g  in  t h e  h e a l t h  c ar e, d r u g  a b u s e ,  a n d  
a l c o h o l i s m  f i e l d s .  In A u g u s t  o f  1 9 8 2  t h e  d e c i s i o n  w a s  
a p p e a l e d  t o  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  a n d  o n  
N o v e m b e r  2, 1 9 8 2  t h e  p e t i t i o n  f o r  c e r t i o r a r i  w a s  d e n i e d  b y
t h e  S u p r e m e  C o u r t ,  E a s t s i d e  M e n t a l  H e a l t h  C e n t e r  v.
W i l l i a m s , _____  U . S .  _____ , 51 U . S . L . W .  3340. T h e  e f f e c t  o f
t h e  d e n i a l  o f  c e r t i o r a r i  is to u p h o l d  th e E l e v e n t h  C i r c u i t ' s  
d e c i s i o n .  It  is t h e r e f o r e  c l e a r  th at  t h e  F a i r  L a b o r  
S t a n d a r d s  A c t  d o e s  a p p l y  to p r i v a t e  n o n p r o f i t  r e s i d e n t i a l  
t r e a t m e n t  c e n t e r s  in A l a s k a ,  e v e n  t h o u g h  t h o s e  p r o g r a m s  
r e c e i v e  s t a t e  f u n d i n g ,  a r e  r e g u l a t e d  by t h e  s t a t e  a n d
d e l i v e r  s e r v i c e s  t h e  s t a t e  m i g h t  o t h e r w i s e  c h o o s e  t o  p r o v i d e  
o n  it s own.  T h u s ,  I r e c o m m e n d  t h a t  it is f u t i l e  t o  t r y  to  
a d o p t  l e g i s l a t i o n  s t a t i n g  t h a t  t h e  t r e a t m e n t  o f  a l c o h o l i c s  
a n d  d r u g  a d d i c t s  t h r o u g h  p r i v a t e  n o n p r o f i t  c o r p o r a t i o n s  
s e r v e s  a n  i m p o r t a n t  s t a t e  f u n c t i o n  in an  a t t e m p t  t o  p a s s  
v a l i d  l e g i s l a t i o n  t h a t  w i l l  e n a b l e  t h e s e  p r o g r a m s  t o  p a y  a 
m i n i m u m  w a g e  l e s s  t h a n  t h a t  p r o v i d e d  u n d e r  t h e  F . L . S . A .  
B e c a u s e  it is n o w  c l e a r  t h a t  f e d e r a l  l a w  w i l l  a p p l y  to
r e s i d e n t i a l  t r e a t m e n t  c e n t e r s ,  H.B. 18 2 m u s t  b e  d r a f t e d  in 
s u c h  a w a y  t h a t  it is c o n s i s t e n t  w i t h  t he  F a i r  L a b o r  
S t a n d a r d s  A c t .

T o  f u l l y  u n d e r s t a n d  t h e  i s s u e  o f  c o n f l i c t  b e t w e e n  
s t a t e  a n d  f e d e r a l  law, l e t  m e b r i e f l y  e x p l a i n  t w o  l e g a l  
d o c t r i n e s  t h a t  c o m e  i n t o  p l a y  in t h i s  a r e a  —  " s u p r e m a c y "
and  " p r e e m p t i o n . "

S u p r e m a c y  is a c o n s t i t u t i o n a l  p r i n c i p l e ,  b a s e d  o n  
A r t i c l e  IV  o f  t h e  U . S .  C o n s t i t u t i o n ,  t h a t  s t a t e  l a w s  a r e  
v o i d  to t h e  e x t e n t  t h a t  t h e y  a c t u a l l y  c o n f l i c t  w i t h  a v a l i d  
f e d e r a l  s t a t u t e ,  t h a t  is, t h e y  p r e s e n t  a n o b s t a c l e  t o  th e
p u r p o s e s  a n d  o b j e c t i v e s  o f  t h e  f e d e r a l  s t a t u t e .  It is a 
d o c t r i n e  o f t e n  c o n f u s e d  w i t h  a s i m i l a r  p r i n c i p l e  b a s e d  on 
t h e  s u p r e m a c y  c l a u s e ,  t h e  d o c t r i n e  of  p r e e m p t i o n .
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P r e e m p t i o n  i s a l e g a l  d o c t r i n e  t h a t  p r o h i b i t s  t h e  
a p p l i c a t i o n  o f  s t a t e  s t a t u t e s  ( w h e t h e r  in  c o n f l i c t  w i t h  o r  
c o n s i s t e n t  w i t h  f e d e r a l  s t a t u t e s ) , if t h e  f e d e r a l  l e g i s­
l a t i v e  s c h e m e  e v i d e n c e s  a c o n g r e s s i o n a l  p u r p o s e  to " o c c u p y  
t h e  f i e l d . "  S u p r e m a c y  a n d  p r e e m p t i o n  s h o u l d  n o t  b e  c o n f u s e d .  
T h e  p r e e m p t i o n  p r i n c i p l e  p r o h i b i t s  t h e  s t a t e s  f r o m  l e g i s ­
l a t i n g  in  a p a r t i c u l a r  a r e a ;  t he  p r i n c i p l e  o f  s u p r e m a c y  o n l y  
p r o h i b i t s  t h e  s t a t e s  f r o m  a d o p t i n g  l e g i s l a t i o n  in c o n f l i c t  
w i t h  f e d e r a l  l e g i s l a t i o n .

I n  t h e  l a b o r  l a w  a rea , t h e  d i s t i n c t i o n  b e t w e e n  
t h e s e  t w o  d o c t r i n e s  c a n  b e  e a s i l y  u n d e r s t o o d .  T h e  F a i r  L a b o r  
S t a n d a r d s  A c t  d i d  n o t  p r e e m p t  t h e  f i e l d  o f l a b o r  law, 
W e b s t e r  v. B e c h t e l , 62 1  P . 2d  8 y 0  ( A l a s k a  198 0);  s e e  a l s o  29 
U . S . C .  §218(a) ( 1 9 7 5 ) .  T h u s  A l a s k a  c a n  a d o p t  ( a n d  h a s
a d o p t e d )  i t s  o w n  l a w s  g o v e r n i n g  t h e  r a t e s  o f  p a y  f o r  w o r k e r s *  
in t h e  s t a t e .  N o n e t h e l e s s ,  t h e  d o c t r i n e  o f  s u p r e m a c y  
p r o h i b i t s  t' .s l e g i s l a t i o n  f r o m  b e i n g  in c o n f l i c t  w i t h  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t .  T h u s ,  A l a s k a  c a n n o t  a d o p t  a la w
t h a t  s e t s  a l o w e r  r a t e  o f  p a y  f o r  w o r k e r s  in t h e  s t a t e  t h a n
is e s t a b l i s h e d  u n d e r  f e d e r a l  law. T h e r e f o r e ,  t h e  p r o v i s i o n s  
o f  H.B. 1 8 2  c a n n t  c o n f l i c t  w i t h  a n a l a g o u s  p r o v i s i o n s  o f  th e  
F a i r  L a b o r  S t a n d a r d s  A c t .

T h i s  b r i n g s  me  to  m y  a n a l y s i s  o f  H . B .  18 2  as
p r e s e n t l y  d r a f t e d .

I h a v e  n o  p r o b l e m s  w i t h  S e c t i o n  1 i n s o f a r  as  it 
a m e n d s  .AS 2 3 . 1 0 . 0 7 0 .  T h e  e f f e c t  o f  t h e  p r o p o s e d  a m e n d m e n t  is 
to i n v a l i d a t e  8 A.\C 1 5 . 1 2 0 ( f )  w h i c h  p r e s e n t l y  s t a t e s  t h a t  
d r u g  a r d i c t s  a n d  a l c o h o l i c s  a r e  n o t  h a n d i c a p p e d  w o r k e r s  w i t h  
r e s p e c c  to A S  2 3 . 1 0 . 0 7 0 .  B e c a u s e  o f  p r o b l e m s  w i t h  S e c t i o n  2 
o f  H.B. 182, h o w e v e r ,  a n d  b e c a u s e  o f  t h e  n e e d  t o  a d d r e s s  
p r o b l e m s  n o t  c o v e r e d  b y  t h e  p r o p o s e d  l e g i s l a t i o n ,  I h a v e  
s u g g e s t e d  s o m e  m a j o r  a d d i t i o n s  t o  S e c t i o n  1 o f  H . B .  1 8 2  (s e e  
d i s c u s s i o n  b ^ l o w ) .

A S  ,23 .1 0. 07 0 is a n a l o g o u s  to  S e c t i o n  14 o f  t h e  
F a i r  L a b o r  S t a n d a r d s  Ac t,  29 U . S . C .  214, t h e  " h a n d i c a p p e d
w o r k e r "  p r o v i s i o n s  o f  t h e  act . T h u s  it w i l l  b e  i n t e r p r e t e d  
c o n s i s t e n t  w i t h  t h e  F . L . S . A .  a n d  t h e  r e g u l a t i o n s  a d o p t e d  
t h e r e u n d e r .  T h e s e  r e g u l a t i o n s ,  c o d i f i e d  a t  29 C . F . R .  5 2 9  
( c o p y  e n c l o s e d ) , a l r e a d y  p r o v i d e  a m e c h a n i s m  f o r  t h e  
a p p r o v a l  o f  t h e  p a y m e n t  o f  s u b m i n i m u m  w a g e s  t o  p a t i e n t  
w o r k e r s  a t  " i n t e r m e d i a t e  c a r e  f a c i l i t i e s  ... h a l f w a y  h o u s e s ,  
r e s i d e n t i a l  c e n t e r s  f o r  driK a d d i c t s  o r  a l c o h o l i c s  a n d  t h e  
l i k e  w h e t h e r  l i c e n s e d  o r  n o t  l i c e n s e d . "  T h e  p r a c t i c a l  e f f e c t
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o f  a m e n d i n g  A S  2 3 . 1 0 . 0 7 0  w i l l  b e  t h a t  a f f e c t e d  t r e a t m e n t  
p r o g r a m s  w i l l  h a v e  to  a p p l y  fo r  a n d  o b t a i n  a c e r t i f i c a t e  
a u t h o r i z i n g  t h e  p a y m e n t  o f  s u b m i n i m u m  w a g e s  p u r s u a n t  t o  t h e  
p r o c e d u r e  s e t  f o r t h  in 29 C F R  529.

S e c t i o n  14 o f  t h e  F . L . S . A .  o n l y  p e r m i t s  t h e  
p a y m e n t  o f  s u b m i n i m u m  w a g e s ,  u p o n  a p p l i c a t i o n  a n d  a p p r o v a l  
b y  t h e  D e p a r t m e n t  o f  la bo r ,  o f  n o t  l e s s  t h a n  50 p e r c e n t  o f  
t h e  p r e v a i l i n g  m i n i m u m  w a g e . In o t h e r  w o r d s ,  t h e  p r o v i s i o n  
o f  f e d e r a l  l a w  a n a l o g o u s  t o t h e  a m e n d m e n t  to AS  2 3 . 1 0 . 0 7 0  
p r o p o s e d  b y  H . B .  1 8 2  d o e s  n o t  a l l o w  t h e  p a y m e n t  o f  a n y  w a g e  
l e s s  t h a n  50 p e r c e n t  o f  t h e  p r e v a i l i n g  m i n i m u m  w a g e  in 
A l a s k a ,  v.’h i c h  is  n o w  $ 3 . 8 5  p e r  h o u r .

B e c a u s e  o f  t h i s  f act , t h e r e  is a c o n f l i c t  b e t w e e n
H . B .  182 a n d  t h e  F . L . S . A .  S e c t i o n  2 o f  H.B.  18 2  s e t s  t h e  
w a g e s  f o r  w o r k  t h e r a p y  "at t h e  r a t e s  e s t a b l i s h e d  u n d e r  
A S  3 3 . 3 2 . 0 5 0 . "  If y o u  r e f e r  to  A S  3 3 . 3 2 . 0 5 0  y o u  w i l l  n o t e  
t h a t  the  'wage r a t e  a u t h o r i z e d  t h e r e i n  m a y  n o t  e x c e e d  50 
p e r c e n t  o f  t h e  m i n i m u m  w a g e  e s t a b l i s h e d  u n d e r  A S  2 3 . 1 0 . 0 6 5 . 
In o t h e r  w o r d s  t h e  b i l l ,  as p r e s e n t l y  w r i t t e n ,  a u t h o r i z e s  
t h e  p a y m e n t  o f  w a g e s  l e s s  t h a n  w h a t  is r e q u i r e d  b y  f e d e r a l  
law. T h i s  d i f f e r e n c e  is f a t a l  to t h e  p r o p o s e d  l e g i s l a t i o n ;  
if p a s s e d  as  p r e s e n t l y  w r i t t e n  it w i l l  n o t  s u r v i v e  a l e g a l  
c h a l l e n g e  b a s e d  o n  t h e  c o n f l i c t  w i t h  S e c t i o n  14 o f  th e F a i r  
L a b o r  S t a n d a r d s  A c t .

A n o t h e r  p r o b l e m  c r e a t e d  b y  t y i n g  t h e  w a g e  r a t e  to 
AS  3 3 . 3 2 . 0 5 0  is t h a t  A S  3 3 . 3 2 . 0 5 0  w i l l  a u t o m a t i c a l l y  r e p e a l  
in 1987. I s u g g e s t  t h a t  it is i m p r u d e n t  t o tie  H. B . 1 8 2  t o  a 
l a w  t h a t  w i l l  a u t o m a t i c a l l y  e x p i r e  f o u r  y e a r s  f r o m  now.  T h i s  
w i l l  o n l y  m e a n  t n a t  A S  4 7 . 3 7 . 2 4 5  w o u l d  h a v e  to  b e  a m e n d e d  
a g a i n  in 1 9 8 7 .

I h a v e  s u g g e s t e d  a d d i t i o n a l  a m e n d m e n t s  to 
S e c t i o n  2 r e g a r d i n g  t h e  a s s e s s m e n t  o f  t r e a t m e n t  f e e s  to  
p a t i e n t  w o r k e r s .  M y  p r o p o s e d  s u b s e c t i o n  (b) is c o n s i s t e n t  
w i t h  29 C . F . R .  5 2 9 . 4 ( i ) .  I h a v e  a l s o  a d d e d  a s  s u b s e c t i o n
(c), s o m e w h a t  s i m i l a r  t o  A S  3 3 . 8 3 . 5 0 ( c ) ,  c l a r i f y i n g  a 
p r o g r a m ' s  a u t h o r i t y  t o  h o l d  w a g e s  in t r u s t  a n d  d i s b u r s e  
f u n d s  for a p p r o p r i a t e  p u r p o s e s .  As  a p r a c t i c a l  m a t t e r ,  m o s t  
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m s '  m u s t  h o l d  m o n e y  in t r u s t  .in 
o r d e r  to c o n t r o l  t h e  l i k e l i h o o d  o f  i n t r a - i n s t i t u t i o n a l
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theft,  a n d  a l l o c a t e  m o n e y  t o  t h e  c l i e n t  c o n s i s t e n t  w i t h  h i s  
o r  h e r  f i n a n c i a l  n e e d s  a n d  o t h e r  o b l i g a t i o n s .

I h a v e  n o  m a j o r  p r o b l e m s  w i t h  t h e  d e f i n i t i o n  o f  
w o r k  t h e r a p y  a s  d e f i n e d  in S e c t i o n  3 o f  H.B. 182. I f e e l ,  
h o w e v e r ,  t h a t  t h e  p r e s e n t  d e f i n i t i o n  i m p l i e s  t h a t  w o r k  
t h e r a p y  w i l l  i n v o l v e  m o r e  f o r m a l  " t r a i n i n g "  t h a n  a c t u a l l y  
o c c u r s .  I h a v e  s u g g e s t e d  s o m e  m i n o r  c h a n g e s  in l a n g u a g e  
w h ic h ,  I b e l i e v e ,  m o r e  a c c u r a t e l y  r e f l e c t  th e  c o n c e p t  o f  

w o r k  t h e r a p y .

A n y  s t a t u t o r y  d e f i n i t i o n  o f  w o r k  t h e r a p y  w i l l ,  
h o w e v e r ,  b e  i n c o m p l e t e .  L i t i g a t i o n  a b o u t  t h i s  i s s u e  o v e r  t h e  
y e a r s ,  as w e l l  a s  o p i n i o n s  g e n e r a t e d  b y  t h e  W a g e  a n d  H o u r  
D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  L a b o r ,  h a v e  o n l y  i n d i c a t e d  t h e  
c o m p l e x i t y  o f  t h e  c o n c e p t .  [See, e . g . , W y a t t  v. S t i c k n e y , 
344 F . S u p p .  3 7 3  (M .D.  A l a .  19 72 ) ,  af f ' d s u b  n o m . W y a t t  v.
A d e r h o l t , 5 0 3  F . 2 d  1 3 0 5  ( 5 t h  Ci r . 1974); O p i n i o n  W H - 3 7 5 ,
s i g n e d  by W a g e  H o u r  A d m i n i s t r a t o r  R o n a l d  J. J o n e s ,  M a r c h  1, 
1976; O p i n i o n  W H - 3 3 4 ,  s i g n e d  b y  A c t i n g  W a g e  H o u r  
A d m i n i s t r a t o r  W a r r e n  D. L a n d e s ,  A p r i l  18, 1 9 75 .  F o r
i n s t a n c e ,  p e r s o n a l  h o u s e k e e p i n g  c h o r e s  a r e  n o t  c o n s i d e r e d  
w o r k  t h e r a p y  u n d e r  a n y  d e f i n i t i o n ,  b u t  r e g u l a r  b u i l d i n g  
m a i n t e n a n c e  r e s p o n s i b i l i t i e s  w o u l d  be  c o n s i d e r e d  w o r k  
r e q u i r i n g  c o m p e n s a t i o n .  T h e r e  r e m a i n s  a q u e s t i o n  o f  w h e t h e r  
w a g e s  n e e d  b e  p a i d  f o r  w o r k  t h e r a p y  w h i c h  p r o d u c e s  s a l e a b l e  
i t e m s  f r o m  w h i c h  t h e  p a t i e n t s  t h e m s e l v e s  p r o f i t . ]  L e s t  
A S  4 7 . 3 7 . 2 7 0 ( 1 4 )  i t s e l f  b e  s u b j e c t  to f u t u r e  l i t i g a t i o n ,  I 
s u g g e s t  t h a t  H . B .  1 8 2  m a n d a t e  t h e  D e p a r t m e n t  o f  L a b o r  t o
a d o p t  r e g u l a t i o n s  i m p l e m e n t i n g  H .B . 182. P r e s u m a b l y ,  t h e s e  
r e g u l a t i o n s  w i l l  b e  c o n s i s t e n t  w i t h  29 C . F . R .  529, a n d  
r e f l e c t  i n p u t  f r o m  p r o g r a m s  u t i l i z i n g  w o r k  t h e r a p y  c o n c e p t s  
fo r  t h e i r  c l i e n t s .  T h e  e n d  r e s u l t  w i l l  g i v e  p r o g r a m s  b e t t e r  
g u i d a n c e  o n  w h e n  w a g e s  a r e  r e q u i r e d  t o  b e  p a i d .

M y  p r o p o s e d  c h a n g e s  in  S e c t i o n  1 o f  H . B .  1 8 2
i n c l u d e  a m a n d a t e  f o r  t n e  d e v e l o p m e n t  o f r e g u l a t i o n s .  T h e
g u i d e l i n e s  I h a v e  s u g g e s t e d  a r e  c o n s i s t e n t  w i t h  c a s e  l a w  a s  
it h a s  d e v e l o p e d  u n d e r  S e c t i o n  14 o f  t h e  F . L . S . A .
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F i n a l l y ,  t h e  i m p a c t  o f  h a v i n g  t o p a y  p a t i e n t s  
e n g a g e d  in w o r k  t h e r a p y  a t l e a s t  50 p e r c e n t  o f  t h e  m i n i m u m  
w a g e  w i l l  b e  a s l i g h t l y  h i g h e r  c o s t  to t h e  s t a t e  t h a n  
p r e s e n t l y  e x i s t s  u n d e r  t h e  p r o p o s e d  t e r m s  o f  H . B .  182. 
A l t h o u g h  it is n o w  c l e a r  t h a t  t h e  l a w  r e q u i r e s  t h e  p a y m e n t  
o f  w a g e s ,  I a m  n o t  c o n v i n c e d  t h a t  i n f l u e n t i a l  m e m b e r s  of 
S O A D A  a n d  t h e  l e g i s l a t u r e  w i l l  m e e t  t h i s  r e s p o n s i b i l i t y  b y  
b u d g e t i n g  s u f f i c i e n t  f u n d s  f o r  p r o g r a m s  to m e e t  t h i s  o b l i g a ­
t i o n  w i t h o u t  c u r t a i l i n g  s e r v i c e s .  L a s t  y e a r ,  f o r  i n s t a n c e ,  
the G o v e r n o r ' s  R e v i e w  B o a r d  o n  A l c o h o l i s m  —  f u l l y  a w a r e  
t h a t  c l i e n t s  w o u l d  h a v e  to b e  p a i d  w a g e s  f o r  w o r k  t h e r a p y  —  
r e c o m m e n d e d  a c u t  in t h e  N u g e n ' s  R a n c h  b u d g e t  e x a c t l y  
e q u i v a l e n t  t o  t h e  f u n d s  b u d g e t e d  f o r  c l i e n t  w a g e s .  It  w o u l d  
b e  a n o m a l o u s  if t h e  L e g i s l a t u r e  a d o p t e d  H . B .  182, b u t  
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m s  w e r e  n o t  a w a r d e d  s u f f i c i e n t  
i n c r e a s e s  in g r a n t  f u n d s  to p a y  e v e n  t h e  s u b m i n i m u m  w a g e .  I 
h a v e  t h e r e f o r e  p r o p o s e d  a m e n d m e n t s  in S e c t i o n  2 to  m e e t  t h i s  
c o n c e r n .

In s u m m a r y ,  I t h e r e f o r e  m a k e  t h e  f o l l o w i n g  
r e c o m m e n d a t i o n s :

1. T h e r e  is n o  n e e d  to a d d  a p u r p o s e  c l a u s e  t o
H.B. 182, as I o r i g i n a l l y  s u g g e s t e d ,  s i n c e  it  is n o w  c l e a r
t h a t  th e  F a i r  L a b o r  S t a n d a r d s  Act, as a m e n d e d ,  2 9  U . S . C .
201, et  s e q . , w i l l  a p p l y  to r e s i d e n t i a l  d r u g  a n d  a l c o h o l
t r e a t m e n t  p r o g r a m s  i n l i g h t  o f  t h e  U . S .  S u p r e m e  C o u r t ' s  
d e n i a l  o f  c e r t i o r a r i  i n  W i l l i a m s  v. E a s t s i d e  M e n t a l  H e a l t h  
C e n t e r , 6 6 9  F . 2 d  6 7 1  ( 1 1 t h  Cir. 1982), c e r t ,  d e n . ,  U . S .
 , 51 U . S . L . W .  3 3 4 0  (Nov. 2, 198 2) .

2. A m e n d  S e c t i o n  1 of H. B . 1 8 2  t o  r e a d  a s
f o l l o w s :

(b) (1_) P a r t i c i p a n t s  in r e s i d e n t i a l  d r u g  
a n d  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s  m a y  b e  
p a i d  l e s s  t h a n  t h e  m i n i m u m  w a g e
p r e s c r i b e d  in A S  2 3 . 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0  
f o r  w o r k  t h e r a p y ,  a s  d e f i n e d  i n A S
4 7 . 3 7 . 2 7 0 ,  a n d  a t r a t e s  a p p r o v e d  b y  t h e
c o m m i s s i o n  p u r s u a n t  to t h i s  s e c t i o n .
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(2) T h e  c o m m i s s i o n e r  s h a l l  p r o m u l­
g a t e  r e l q u l a t i o n s  r e g a r d i n g  th e  p a y m e n t  
o f  w a g e s  f o r  w o r k  th e r a p y .  In e s t a b l i s h­
in g  t h e s e  r e g u l a t i o n s ,  t h e  c o m m i s s i o n e r  
s h a l l  b e  g u i d e d  b y  t h e  f o l l o w i n g
s t a n d a r d s :

(A) W h e t h e r  t h e  w o r k  p e r f o r m e d
b y  t h e  p a t i e n t  is t h a t  w h i c h  is o r d i ­
n a r i l y  c a r r i e d  o n  b y  p a t i e n t s  in a
r e s i d e n t i a l  t r e a t m e n t  p r o g r a m  a n d  is n o t  
f o r  t h e  e c o n o m i c  b e n e f i t  of  t h e  p r o g r a m ,  
b u t  s o l e l y  f o r  t h e  m u t u a l  b e n e f i t o f  t h e  
p a r t i c i p a n t s ;

(B) W h e t h e r  t h e  w o r k  p e r f o r m e d
b y  t h e  p a t i e n t  w o u l d  o r d i n a r j l y  b e  
p e r f o r m e d  b y  F u 1 1 - t i m e  e m o 1o y e e s  of  t h e  
’p r o g r a m ;

(C ) W h e t h e r  t h e  w o r k p e r f o r m e d
b y  t h e  p a t i e n t  is w o r k  which~~may p r o d u c e  
i n c o m e  to  t h e  p a t i e n t ,  o t h e r  t h a n’ w a ges;

(D ) T h e  t h e r a p e u t i c  b e n e f i t  o f  
t h e  w o r k  t o  t h e  p a t i e n t ,  t h e  s k i l l  
r e q u i r e d  t o p e r f o r m  t h e  w o r k ,  a n d  the  
r o l e  w o r k  t h e r a p y  p l a y s  in t h e  p atien t~rs 
t r e a t m e n t  p l a n ;

(E ) T h e  i m p a c t  o f  t h e  w a g e  s c a l e  
o n  t h e  p r o g r a m , c o n s i d e r i n g  it s si ze,  
l e v e l  o f  f u n d i n g ,  a n d  t h e  t h e r a p e u t i c  
t r e a t m e n t  s e r v i c e s  to b e  p r o v i d e d "

3. A m e n d  S e c t i o n  2 o f  H . B .  1 82  s o  t h a t  it  r e a d s

Se c . 4 7 . 3 7 . 2 4 5  W A G E S  O F  P A T I E N T S .

(a) P a r t i c i p a n t s  in r e s i d e n t i a l  d r u g  
a b u s e  a n d  a l c o h o l i s m  t r e a t m e n t  p r o g r a m s  
s h a l l  b e  p a i d  w a g e s  f o r  w o r k  t h e r a p y ,  as  

^  d e f i n e d  in A S  4 7 . 3 7 . 2 7 0 .  T h e  c o o r d i n a t o r
s h a l 1 m a k e  s u f f i c i e n t  g r a n t - in - a i d  T u n d s  
a v a i l a b l e  t o  p r o g r a m s  f o r  t h i s  p u r p o s e .


