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Alaska Alcohclism Rehabilitation
Services, Inc.

Jalmar M. Kerttula
State Senator

Pouch V

Juneau, Alaska 99S11

Dear Senator Kerttula:

We are enlisting your assistance in amending She *aw ar.ri/or rirafting
legislation concerning the payment of minimumwage to clients in long-
teri.i alcohol treatment here at the ranch.

Enclosed are copies of our concerns regarding me ttinimum wage. We are
also enclosing copies of materials :eitaming ~c oar lawsuit, in the
matter of client confidentiality. We 1iiore you will have time to review

this material.

p*nilip Volland, our attorney, 1is really :t to cat-. _n the- wage4 law.and
is willing to answer any questions you might nave oi msist in any.way
he can 1in this matter. His telephone number 1is

We are enlisting the assistance ef a number of legislators and will be
contacting them as well and making thin informal.j.an available to them.

It really makes no sense for the Abate Alasr.t to .novice rhe fi "ding
for tiiis program here at the Sar.cn, and tn-.n vu no pay the minimum wage
to the clients to grow potatoes, paint, work in greenhouse, help in
the kitchen, do chores, etc. It takes aw.-.y from ".he program and ties our
Sands for treatment. We will just he warehousing people eg..in. We want
to get our clients well mentally and physically. We cannot eay them,

so they will juslL sit. We arc- defeat:::".: Ou: : ve v.nth r.oilin-ment .
those folks*we work With do not noec tun mh, v in .nc tizc-:r worst
enemies. Perhaps it would make to ay e:en He an hour, bat: 51.85

an hour--no way!
We need your help.

An -erely,

HI.iw"i k
Enel os e

J B5cx 15«b ¢ . na L d'w 37c -53-~7
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December 16, 1982

Rick Robertson
Assistant Attorney General
Pouch K- t -

Juneau, Alaska 99811

Re: e Mat-Su"."Counci l, et al: v. Korhonen/et al.

Dear Rick:

Enclosed please find a courtesy copy of the Complaint
in the above-referenced matter. The Complaint should be filed 1in
court late this afternoon or early tomorrow morning. Service will
be accomplished by certified mail on -the named defendants and the
Attorney General.

As | mentioned on the phone, my clients are concerned
about possible termination of their funding because of repre—
sentations made by SOADA that any program which refused to comply
with the MIS would face action to terminate their FY "83 grant
awards. The Mat-Su Council was informed by JSOADA that their third
guarter advance (for --the-period"beginning""January“T"7" 1983)" would
not be approved if they continued to refuse to comply with the
MIS. The Valdez Counseling Center has yet to receive its second
guarter advance, presumably because of the Center®"s vociferous
opposition to the MIS. 1 am prepared to seek injunctive relief if
SOADA continues to refuse to extend funding to these programs now
that litigation has be~n filed.

I am asking your office to consider entering 1into a
stipulation on behalf of the defendants which would provide that
the Department and SOADA take no actio \ to compel the plaintiff
programs to comply with the information reporting requirements of
the MIS, nor any action to suspend or terminate their funding as
a result of noncomp? .nee with the MIS during the pendency of
litigation. This ,wou! include a provision that- second quarter
funds for the Valf"z Center be immediately extended.
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Needless to say, little is accomplished by SOADA taking
any punitive action against programs in an attempt to force
compliance with the MIS. On balance, SOADA and the Department
lose little by foregoing collection of data under the MIS until
the court resolves the issues presented by the case. The
plaintiff programs, on the other hand, will be forced to close
their doors or produce information about their <clients they
believe to be constitutionally protected. "The 1losers in either
case are the- clients *served by the plaintiff programs. Under the”
circumstances,".! believe the court would grant injunctive relief;

without hesitation.

While we may differ about the ultimate issues, litiga—
tion over injunctive relief would be unnecessarily time consuming
and expensive. My <clients 1intend to deal with th?ls case 1in a
straightforward and expeditious manner so as to promote an
orderly and speedy judicial resolution of the issues. 1 would
hope that the Department and SOADA share this perspective.

As 1 said, I am prepared for and will seek immediate
ini = ctive relief for my clients if the Department and SOADA
in*.,d to force disclosure under MIS or take action to terminate
my clients® funding. I will call you early next week to discuss
the matter in more detail. In the meantime, I ask that vyour
office discuss. my _request with.the. Department, and SOADA so that |
will know whether to seek injunctive relief next week.

Sincerely yours,

10E 8 VOLLAND, P.O.

jo-G2~S§1
Volland

cc: Andy Brennan
Leonard 8 Henrietta Nugen
David Hoxworth

Enc.

PRV/kkr
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Andy Brennan

Mat-Su Council on Alcoholism
P., 0. Box 2270

Wasilla, Alaska 99687

Leonard 8 Henrietta Nugen
Nugenls Ranch

Box 1545

Wasilla, Alaska 99687 r—J 9 1952 !
David Hoxsworth

Director, Valdez Counseling Center

P. 0. Box 1050

Valdez, Alaska 99686

Re: Mat-Su Council, et al. v. Korhoncn, et al.

Dear Friends:

Enclosed please find a copy of the Complaint

declaratory and injunctive relief which, will be filed tomorrow
morning in the Superior Court 1in Palmer. After |1 consult with the
Assistant Attorney General assigned to the case, I will 1let you
know if an application for injunctive relief will be necessary to

keep your funding secure.
Please call me if you have any questions.

Sincerely yours,

Phjgifo R. Volland

Enc .
FRV/kkr
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MEMORANDUM

TO: Governor®"s Review Board on Alcoholism

FROM: Philip R. Vo;.land, Attorney for
Alaska Alcoholism .Rehabilitation Services, Inc.

DATE: May 25, 1982

RE: Payment of Wages to Clients

Engaged in Work Therapy at Nugen®s Ranch

In the program®s FY "63 grantapplication, and SOADA"s
review of the Tfunding request, reference has been made to the
allocation of funds for <clients -engaged in work therapy at
Nugen®s Ranch. This memorandum has been prepared in order to

assist you in evaluating the projected costs of work therapy at
the facility.

As you are aware, an essential component of the treatment
philosophy at Nugen®s Ranch 1is to have clients there engage in a
form of "work therapy."” The work therapy 1is designed to provide
clients with basic learning, life, and employment skills; to
enhance the clients®™ sense of belonging at the facility; and to
prevent the "warehousing” of clients over a long period of time.
Work therapy projects for each client will be tailored to the
client®s individual treatment plan. Originally, the work therapy
project was designed to involve clients 1in the final renovation
of the facility (painting,laying carpet, etc.), as well as to
involve them in gardening activities, the raising of Ilivestock,
etc .

The work therapy plan that was proposed for the Ranch
raised a legal question of whether or notlclient"s should -be paid
for their work. After a review of this question by my office, and
the office of. the Attorney General, it was,concluded that the
Alaska Wage and Hour Act (AS 23.10.050-150) and the the Fair
Labor Standa. is Act, (29 USC 201 at seq.), required that clients
be paid the statutory minimum wage (S3.85) per hour) for certain
work (e.g. , renovations), but not for other work (such as general
housekeeping). Although I disagreed with the Assistant Attorney
General®s .conclusion about paying clients for "farming"” activi—
ties, it was clear that theeprogram would have to budget monies
for the payment of clients engaged in work therapy, particularly
if the work resulted 1in any consequential economic benefit to the
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program.[without discussing the legal aspects of this particular
problem in detail, I will simply note that the 1issue presents
some far-reaching implications for residential drug and alcohol —
ism treatment programs which 1involve clients in work therapy. |
have at my disposal and will provide to any interested Review
Board members copies of the legal opinions prepared on the 1issue
by myself and by Linda Scocsia, Assistant Attorney General.

The uncertainty surrounding this issue presented a unique

planning problem for the program this year. Because of the
original plan to engage clients 1in a variety of work therapy,
including renovation of the Tfacility, and because the legal

guestions about payment were yet unreso ved, the program submit—
ted a grant request sufficient to covei the payment of wages for
all anticipated work therapy. At the same time, the progranm
pursued the alternative of complete renovation of the facility by
a general contract™™"™ and the elimination of renovation work from
the client work therapy plan. Both, alternatives had to be pursued
while awaiting a response from the Attorney General®"s office. As
a consequence, the FY "83 grant request 1includes approximately
$235,000 for client wages even though the renovation contract for
the facility calls for the completion of all finish work 1in the
main building. Nonetheless, a sufficient amount .of grant funds
need to be allocated to the program to cover those work therapy
activities which do require the payment of wages.

The program hopes to redesign 1its work therapy program so
as to involve <clients in activities which <can provide the
bciefits of personal labor, but which will not require the
payment of the statutory minimum wage. For instance, it 1is
anticipated that clients could raise crops and bedding plants in
a greenhouse for sale to the community, not be paid an hourly
wage for this work, but yet retain the proceeds from sale 1in a
special fund reserved exclusively for the benefit of clients. The
program also 1intends tc pursue legislative amendments to the
Alaska Wage and Hour Act next vyear in order to provide a
clarification of the current state of the law and enable drug and
alcohol programs to fully fund work therapy projects.

None o f .this 1is to suggest that the program 1is opposed to
paying clients a wage for the work they perform during work
therapy. Rather, the payment of wages to clients has 1its own
inherent therapeutic value -- it assists 1in the enhancement of
personal pricje and dignity and permits clients to manage their
own finances. But the payment of a statutory minimum ®fage for all
work therapy presents a significant economic cost V the progranm
that threatens the development of successful work therapy pro-—
jects unless adequate funds are provided. Hopefully, ic problem
can be resolved during the coming*year.
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1

Your evaluation of the program®s request for grant funds
to cover blient wages should be made in recognition of the fact
that this 1issue is yet unresolved, and that the work therapy
program employed at Nugen®s Ranch may not 1incur the expenses
originally estimated by the grant request.
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Honorable Donald E. Clocksin
House of Representatives
Alaska State Legislature
Pouch V

JUneau, Alaska 99811

Dear Don:

Last summer you expressed some interest in my work with an
alcoholism treatment facility 1in Anchorage (The Studio Club),
and problems that my clients were encountering with the State
Office of Alcoholism and Drug Abuse (SOADA). Since that time,
my clients have asked me to contact you to request your support
and assistance on a number of matters. With this rather lengthy
letter, | hope to give you a complete history of what happened
to The Studio CluK 6id how that problem affected the establish—
ment of a long-term care project called Nugen®s Ranch. 1 also
want to request your assistance with two issues which may best
be resolved through the legislative process.

Specifically, the program requests your support in these
areas:

¢y Continued support for the funding of alcoholism
programs through the State Office of Alcoholism and-Drug Abuse;

(2) Your support for possible legislative remedies which
would guarantee fair procedures for the review of state-funded

programs; and

(3) Your support for legislative am ndments to the Alaska
Wage and Hour Act and the Uniform Alcoholism and Intoxication
Treatment Act which would enable drug and alcoholism programs
to pay clients 1less than a minimum wage whilLe engaged in "work

therapy."

I know that you have a deep interest in alcoholism
programs and the operation of the State Office of Alcoholisnm
and Drug Abuse. For me to adequately explain my. client"s
concerns, | need to go into some detail about the operation of
its programs and the problems it has encountered over the last

year.
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I
The History of the Program.

I have been representing Alaska Alcoholism Rehabilitation
Services, Inc. (formerly Alaska Social and Health Services)
since early June, 1981. At that time, the prrgram was operating
a i.l.ort-i\erm alcoholism treatment facility 1in Anchorage known
as The Studio Club and was 1in the process of obtaining state
funding for the operation of a long-term care facility 1in the
Mat-Su Valley, known as Nugen®s Ranch. Leonard and Henrietta
Nugen, who had operated The Studio Club for some eight yec rs,
were hired by the program to operate the long-term care
facility in Wasilla.

The two Ffacilities are quite different. The Studio Club
We»3 operated as a short-ternm care facility, that is, a
treatment program akin to a half-way house for alcoholics.
Clients resided at The Studio Club for a period of time that
normally did not exceed 45 days. Clients were generally
referred from the <court system or from other proyrams and
participated in daily AA meetings and counseling sessions. The
Studio Club was not designed to treat the chronic alcoholic.

Recognizing the treatment Ilimitations of The Studio Club,
the program had also developed a plan to open up a long-ternm
care facility (called Nugen®s Ranch) to treat the <chronic
inebriate. The Governor®s Review Board on Alcoholism had
approved funding for Nugen®s Ranch, and state monies were
extended to the program in FY "81 for tne purchase of a
building 1in the Mat-Su Valley which was to be used as the
facility. The design of Nugen®s Ranch envisioned a considerably
longer treatment period (between six months and two years)
which 1involved not only traditional forms of alcoholism coun—
seling, but also a work therapy plan. This work therapy called
for client involvement 1in gardening, the raising of livestock,
greenhouse work, and minor vrenovation at the facility. The
program felt quite strongly that "warehousing”™ clients for a
long-term period would be of little benefit whatsoever. |If the
chronic alcoholic was to gain the skills necessary to reinte—
grate back into his local community, some physical activity
would be needed to regain his health, and to give him some
employment skills. As mentioned, this plan had® met with full
approval by the state and the necessary review agencies, and FY
*81 funds were extended for the operation of Nugen®s Ranch.

But in early June, 1981, trie program began encountering
problems with the operation of Trie Studio Club. An anonymous
letter of complaint was written to the Municipality of Anchor—
age, Department of Health and Environment “Protection
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(Behavioral iHealth), the State Department of Health 8 Social
Services (the Department), the Anchorage office of SOADA, and
various state legislators. Simultaneously, the Municipal office
of the Ombudsman was investigating an individual client com-

plair®v the fee charged her for treatment. Finally, a
52,00 onth rent increase demanded by The Studio Club”®s
landlo? .« med the program to close The Studio Club 1in late
June.

At same time,* the program®s FY "82 grant application

for Nugen®s Ranch was in the process of vreview by SOADA.
Although the Department had already extended FY "81 grant funds
for the purchase of the facility, additional funds were needed
for extensive renovation of the building, and for oper.*>..ing the
Ranch once renovation was complete. Unfortunately, the problems
associated with The Studio Club led to a suspension of state
funding for the Ranch.

The program®s troubles all began on June 1, 1981 With the
delivery of an "anonymous letter"” to various state and munici—
pal offices. Inexplicably, and without informing the program of
their planned activities, representatives of the Department,
the Anchorage office of SOADA and Behavioral Health mec in
Anchorage on the morning of June 3, 1981 - just 48 hours after
receipt of that letter - and convened a Jjoint state and
municipal review team to investigate The Studio Club. Despite
the fact tnae a number of "the state and municipal officials
knew that the "anonymous letter"™ was* in fact drafted by
ex-employees of The Studio Club who had apparently approached
the municipality with their complaints, the program was never
given the opportunity to respond to the allegations prior to
the decision to establish the review team, nor were the
identities of the authors of that letter ever disclosed to the
program throughout the wentire review process. 1In retrospect,
it's difficult not to reach a conclusion that the program was
set up. | for one find it hard to believe that an anonymous
letter of complaint would, unier normal circumstances, prompt a
special meeting of Jim McMichnel, Burt Hall, -and Fred McGinnis,
in less than two days®™ work: time.

Initially, however, the program was not concerned about
the state/municipal review. As recent as April of 1981, SOADA
had given The Studio Club a 95 percent overall compliance
rating with JCAH, standards fo." alcoholism treatment programs.
The anonymous Jletter 1itself wa= written 1in such an exaggerated
and vituperative tone that it seemed obvious that the authors
had a personal grudge against che program. Although hurt by the
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allegations, Leonard and Henrietta Nugen felt that a fair and
speedy review would vindicate The Studio Club. At that time, |
concurred with their judgment and recommended that they ride
out the storm.

But as the review proceeded, | became concerned about the
impartiality and fairness of the process. Initial requests on
my part to determine the scope of the review, and to meet with
representatives of the "review team and the Department -prior to
initiating the actual review, were received as indications that
the program was not cooperating and "had something to hide."
Even the reasonable request on my part that the 1investigation
be conduced 1in a manner consistent wicn the program®"s obliga—
tion to preserve client confidentiality pursuant to 42 CFR 2.1
et seq. was reported by one review team member as an attempt by
the program to prevent the review team from talking to Studio
Club clients. Nothing could have been further from the truth;
the program always intended to and did fully cooperate with the
review.

Nethertheless, after the review was completed in August, |
concluded that the investigation was <conducted in a rather
shallow manner. Although the review team had been supplied with
a list of all current and past employees during The Studio
Club®s 1last year of operation, the review team interviewed only
six former employees other than Leonard and Henrietta - three
counselors, a secretary, the after-care specialist, and a
receptionist who had only worked there five weeks. AIl three
counselors who were interviewed - one of whom had worked at The
Studio Club only one month - had Zeither resigned or been
dismissed as a result of policy disputes about the program. The
only client the review team interviewed was the one client who
had complained to the Municipal Ombudsman®s office about the
fee charged to her in April. Most of the allegations were
accepted by the review team at face value. Despite the
identification of clients who were allegedly "abused"™ 1in the
program, the review team never attempted- to <contact these
clients themselves in order to corroborate the allegations.
Similarly, the allegation that The Studio Club served spoiled
food was never adequately pursued. Although the program had
hired a nutritionist to examine and prepare menus and had a
list of all suppliers of foodstuffs, the review team never saw
fit to talk to- these individuals regarding the various allega—
tions. Most of the current staff and clients who were
supportive of the program were never even contacted, let alone

interviewed.



In light of the nature of the review itself, it was not at
all surprising that the conclusions reached by the review teanm
were unfavorable to The Studio Club. Even those favorable
aspects of the review (e.g., the absence of any evidence that
client records were altered) went wunreported in a summary
issued by the Commissioner®s office. As a result of the
anonymous letter *and the pending review, all transactions
between AARS and SOADA regarding the funding of Nugen®s Ranch
were put "on hold"™ indefinitely.

To complicate matters, the Municipal Ombudsman®s office
conducted 1its own investigation 1into the practices of The
Studio Club. In May, the Ombudsman®s office recevied a com—
plaint from aformer "Studio Club client related to “"the
treatment fee charged the client. This complaint was thought to
be resolved to everyones®™ satisfaction in early June. Without
notifying Studio Club officials, however, the Ombudsman-®s
office initiated 1its own 1investigation into the program. This
was apparently prompted by the fact thatthe Municipality
transmitted a copy of the anonymous letter to the Ombudsman-®s
office immediately after it was received by Behavioral Health.
The Municipal Ombudsman®s report was issued in early August.

The Ombudsman®s report was especially outrageous. Defama—
tory comments were repeated either without any basis in fact,
or knowing that they were contrary to fact. At least one
document critical to an allegation that the program had
improperly <charged fees, was either intentionally or negli—
gently mischaracterized. Unfortunately, the state/municipal
review team referred to the findings of the Ombudsman®s office
as evidence of mismanagement by The Studio Club. My response to
the Ombudsman®s report (a copy of which is enclosed) should
give you an indication of the maltreatment that the progranm
received from the Municipal Ombudsman®s office. The program is
still <considering litigtion against the Muncipal Ombudsman®s
office as a result of that report.

Finally, in early fall, the materials <compiled by the
state/municipal review team were referred to the Attorney
General"s cffice, for the purpose of review. After a formal
request, I was able to obtain the review team™ records and
began negotiations with Bruce 3othelo, Assistant Attorney
General. In early December, I met 1in Juneau with Botelho and
George Mundell. from SOADA and finalized a Memorandum of
Agreement which resolved the matter and provided <for the
refunding of Nugen®s Ranch. The program was then awarded funds
to provide for renovation of the facility (5225,000), plus
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ojperational funds through April 15, 1982, as well as funds to
pay for all expenses incurred since July 1, 1S81 , 1including
attorney"s fees.

In fairness, the program™s experience with the review
process took a dramatic turn once the entire issue was referred
to the Attorney General®s office and to the Juneau office of
SOADA. The frank and realistic negotiations that | experienced
with Bruce Botelho and George Mundell should have occurred in
early June. SOADA"s realistic assessment of the anonymous
letter, and Botelho"s independent analysis of the quality of
the state review, saved the program and the state the needless
expense of proceeding through a complicated, time consuming,
expensive, and unnecessary administrative hearing.

Although the program got back on its feet, the entire
experience exposed the vulnerability of non-profit corporations
to the political whims of the funding process. Had there been
existing procedures to guarantee a certain amount of speed-and
due process to the investigation, the situation would have been
resolved 1in a considerably more expeditious manner. The real
losers were of course the clients, since the program has now
been delayed some nine months. | address my specific concerns
about the review process in more detail below.

The delay has already 1led to one problem, and that is the
increased cost of the renovation of the facility. |In June of
last year, at the time the facility was purchased, an architec—
tural survey estimated the renovation cost at S$225.000. But the
estimate of the renovation cost has nowmore than doubled.
Although a significant portion of the 1increased costs are due
to additional renovation.*- to conform with health and safety
codes, it is fair to say that some $40,000 of the 1increase 1is
attributable to inflation as aresult of the delay, and
increased damage to the heating systenm ar a result of the
vacant Ffacility lacking heat during the winter. The program is
now in the position of having to reapply to the Department for
the increased costs necessary to complete the*renovation.

This leads me to the issue of your support for continued
funding for .alcoholism programs throughout the state. The
program knows of your excellent history 1in supporting social
service programs® in the past, and seeks your continued.support
for alcoholism funds 1in particular.
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It is ry understa <c.ingthat the House has considered a
S3.3 million; decrease in the Governor®"s proposed budget for
alcoholism grant programs. This would mean an FY "83 budget
that 1is less than the $17.2 million budgeted for alcoholisnm
programs in FY 1982. Alcoholism programs <can hardly expand
their treatment facilities, let alone keep up with the costs of
inflation, if proposed fundings levels are significantly less
than what has been budgeted for this fiscal year.

Although SOADA has reaffirmed 1its commitment to long-term
alcoholism treatment, “the political reality for grant-in-aid
program funding 1is <chat anygeneral reduction 1in alcoholism
monies as a whole will have an echoing affect on funds
otherwise earmarked for treatment. Because the need for
long-term alcoholism treatment in this state is so critical,
and because the Nugens have demonstrated a high degree of
success 1in treating alcoholism 1in the past, the citizenry of
this state simply cannot afford any reduction .in monies thch
can be made available for either short-term .or long-term,
alcoholism treatment. The need for long-term care 1is particu—
larly evident 1in Ai ahornge where the problem with the chronic
inebriate is so visible.

The fact of the matter is that both long-term and
short-term programs need to be funded on an acceptable level.
Nugen®s Ranch must wcrk 1in cooperation with all other programs
around the state. Thi.v is because clients will only be accepted
at tine Ranch after referral to and screening by the appropriate
local alcoholism program. The Ranch, as a-state-wide operation,
must be sensitive to the needs of urban and rural areas, and
allocate its lirv."fod bed space (48) so as to maximize the
program®s 1impact on a state-wide alcoholism program. In order
to accomplish this, the program must develop a healthy and
trusting working relationship with those local programs. Unfor —
tunately, if short-term and long-term programs are forced to
compete for limited alcoholism funds, that working relationship
can be jeopardized. It makes absolutely no sense to have the
various programs fighting with each ether for money, when they
should be working with each other regarding the problems .of

clients.

Finally, a reduction in funds allocated to the administra-—
tion of SO IDA 1is neither a well thought out nor adequate
solution tc the problems regarding the state review process
which were exposed during The Studio Club®s investigation.
Although I must confess a temptation to "get back"” *at some
Department heads by 1isolating them during the funding process,
the only really effective way to 1insure that other programs do
not experience what The Studio Club suffered during the last
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1
six months 1is to develop state regulations and procedures that
accord full due process to a program that 1is accused by
clients, former staff, or the administration, of mismanagement.
The program has also buried the hatchet with SOADA. What was
once an antagonistic and distrustful working relationship has
become a mutually cooperative one.

The bottom 1line is that state grant-in-ald fundc arc tne
life blood for alcohlism treatment facilities in this state. It
is" the clients, and therefore the public, who lose when those
funds are restricted. Please encourage your <colleagues to
continue adequate support for these programs and the silent

constituents they serve.
0 ther Issues

As 1 mentioned, there are two other issues 1| would like "to
bring to your attention on the program®s behalf. €9t 1is :the
program®s hope that these problems can be resolved through the

legislative®™ process.
A. The State Review Process

As | mentioned, the review process which The Studio Club
experienced last summer reeked of politics and lacked the most
basic principles of fundamental fairness. Had there been
adequate guidelines for state-sponsored investigations, the
program and the Department may have saved themselves consider —
able time and expense.

There are some existing protections i"nr programs whose
funding 1is jeopardized, but these regulations have significant

failings. For example, 7 AAC 73.310 establishes-an appeal
procedure to challenge the Commissioner™s decision to suspend
or terminate a grant. The ;egulations establish a notice
procedure and give the program an opportunity to request a
hearing (a hearing, however, to be granted or denied at the
Commissioner®s discretion). AS 47.37.260 also makes it clear

that actions by the state office are governed by the Admini—
strative Procedure Act. Thus, a decision by the Department or
the state office to suspend or revoke the operating authority
of the program would involve the statement of 1issues, hearing,
and administrative review process of the APA.

But neither of these remedies were particularly appro—
priate in The Studio Club®s situation. This 1is because neither
the state regulations, nor the 7PA address the scope of an
investigation prior to a decision to suspend or revoke a grant,
nor do they address an administrative decision to put a funding
application "on hold."
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In The Studio Club®"s case, a decision was made to conduct
an open-ended 1investigation without informing the organization
of the allegations that had been made against it. This was done
by public officials who knew that the allegations came from
former employees who had a grudge against the program. Although
the allegations 1in the "anonymous letter"” were fairly specific
about a number of alleged abuses, and ti.e concent of the letter
suggested that these abuses occurred in the spring of 1981, the
municipal/state review team felt it was entitled to investigate
all aspects of The Studio Club®"s operation regardless of time.
Representatives of the organization were not entitled to
participate 1in the selection of the review team, nor were they
entitled to be present during the review team®s interview of
various complaining witnesses. Until a formal request was made
pursuant to AS 09.25.11t>, the organization was even denied
access to the review team"s records. Prior to that time, the
only information the program was given about the investigation
was an artfully drafted "summary" of the.review team®"s findings
prepared by a i.-.mber of the Commissioner®s office.

AlIl of this suggests the need for a regulatory scheme
which governs investigations of state-funded grant-in-aid pro—
grams when allegations are made regarding client or other
abuses. At a minimum, I would see these regulations guarantee —

ing programs the right to:

(&) be informed of the allegations against it and have
the opportunity to respond prior to a decision to convene an
investigation, and have the identity of 1its accusers disclosed;

(2) either participate 1in the selection of the review
team or be able to disqualiiy review team members as a matter
of right;

(3) limit the investigation to a reasonable time and
scope reseed to the allegations;

1) oarticipace in any and all interviews conducted of
complaining witnesses and have the right to cross-examine those
interviewedyv

(5) have access to records or statements compiled by the
review team, as those records are compiled;

(6) comment on the preliminary findings of the review
team prior to a decision concern inc funding; and

@) present witnesses and records in support of its
position during the 1investigatory process.
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The sdcond problem with the current scheme 1is that it has
no provisions for addressing the problemof the Department
withholding a decision with respect to a pending grant applica—
tion. In The Studio Club®s situation, th” grant for FY "82 had
not yet been awarded. Therefore, the program had not entered
into a contractual relationship with the agency, and there was
no grant to suspend, nor was the pending grant ever denied. All
that happened was that SOADA decided "to "put on hold" any
transactions related to the FY "82 grant application.

Undoubtedly, the program could have pursued remedies 1in
court to secure certain protections during the process of
review. But that is an illusory remedy for a non-profit
organization that depends entirely on state funding. The
program simply had no funds to finance the [litigation that
would have been necessary to prevent the kind of administrative
abuse that the program never expected to happen 1in the first
place.

It would appear to me that regulations could be adopted
pursuant to 7 AAC 78.010 et seq. to provide the kind of proce—
dural protections that 1 have Jlisted above. This would cer—
tainly happen if the legislature amended AS 47.37 to mandate
the appropriate regulations.

B. The Payment of Wages to Patient Workers

An entirely separate and unique 1issue to the program is
the question of 1its legal obligation to pay clients a minimum

wage for activities performed during "work therapy." As you
recall, the scheme of Nugen®s Ranch involves client activities
in gardening, greenhouse- work, housecleaning, and renovation

work on the facility.

Although the question seems straightforward, the answer 1is
not. 1 have enclosed with this Jletter my legal memorandum to
SOADA outlining the results of my research. | encourage you to
read it so that you can get a complete understanding of the
various 1issues involved.

Current state and federal law clearly suggests that
patient workers be paid a minimum wage. This 1is understandable
in light of the fact that the case law developed from wholesale
institutional abuses of clients in mental 1institutions who were
required to perform work of questionable therapeutic value. But
viewed from the program®s perspective, this obligation makes
little sense. First of all, the- economic impact on the ptogranm
is tremendous. Our estimates are that the increased operational
costs for Nugen®s Ranch for paying minimum wages to 48 clients
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for only a few hours of work per

day amounts to S230.000

anhually. This is without an analysis of fringe, overhead

costs, and the possible necessity to
help to handle the administrative
payroll.

But the more 1important concern is
the work to clients at" the Ranch. It
work therapy program planned for the

add additional <clerical
burden related to the

the therapeutic value of
is in this area where the
Ranch differs from the

activities normally required of patient workers in other

institutions.

The program®"s treatment philosophy starts from the premise

that it makes no sense to have clients
while going through a long period of

sit around for two years
sobriety. The health of a

chronic alcoholic has often deteriorated, and physical activity

is necessary to restore this health".
that a typical 1long-term inebriate ha

Equally true is the fact
s become a public pariah

who lacks self-esteenm, motivation, self-worth, and the most
minimal of job skills. Work therapy can enable that individual

to regain self-confidence and acquire
in the treatment field will tell you
just recently stopped drinking needs

some skills. And anyone
that an alcpholic who has
something to occupy the

time and energy that was once spent drinking. |If nothing else,
the work therapy helps keep the alcoholic from drinking by

keeping him busy.

Unfortunately, the law does not address 4.e different
therapeutic values that work therapy holds .0r recovering
alcoholics ana drug addicts compared to patient workers in

other kinds of institutions. The law
omic reality test" as the rubric for
paid the minimum wage. By definition,
of work therapy will arguably meet t

simply applies an "econ-—
wher clients are to be
however, almost any form
he economic reality test

and therefore require the payment of wages.

The options open to the program a
tive. |If the wor}< therapy concept 1is
economic cost to the progranm, the
stripped of a treatment technique w

re not especially attrac—
scrapped .because of the
Ranch will find 1itself
hich 1is critical to the

success of the program. IT the Ranch is compelled to divert
substantial operational fun”s each year for the payment of
client wages, other equally important aspects of the pro—
gram - renovation, staff salaries, administration, etc. - will

suffer.
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The 1legal author -ty for the program to recoup wag'rs paid
to clients by charging them a higher fee for thei” cost of care
amounts to a scam that has no practical or “iherpeutic value.
The program would simply be "paying” clients with one hand, and
taking it back with the other. This kind of charade to meet the
requirements of the law would only serve to generate client
resentment toward the program.

The program is not suggesting that the clients be paid no
wages at all. Rather, it hopes to pay the clients some form of
compensation so that each client can have his or- her own money
to use ;;:ror :the-purchase of- 1incidentals and .gifts during
treatment, and also be able to build up a reserve fund to be
used at the time of release from treatment. All the program is
asking for 1is relief from the obligation to pay each client
$3.85 per hour.

m" b"elieve that this can be accomplished by an amendment to
the Alaska Wage and Hour Act which would exempt drug and
alcoholism centers from the obligation to pay a minimum wage to
patient workers. I also believe it would be appropriate to
amend the Uniform Alcoholism and Intoxication Treatment Act by
adding a new section which would authorize the Department to

fund programs for work therapy projects, including monies to
pay a certain minimal compensation to clients (less than S1.00
per hour 1 would think). HB 194 currently <contemplates an

analogous institutional employment scheme for state prisoners
and it might be possible to pay residents in long-tern
treatment centers at the same rate.

IT these amendments are considered, it would be essential
to 1include Jlanguage stating that the Jlegislation serves ein

important and exclusive state function (the treatment of
alcoholism through funding to private, non-profit programs).
This Jlanguage, I believe, would protect the program from the

application of the Fair Tabor Standards Act. byvirtue of the
holding 1in National League v. Usury.

Unfortunately, this entire problem regarding the payment
of wages to clients jJjust vrecently surfaced. I realize the
practical problems of seeking these amendments this late in the
legislative session. Please let me know 1if /ou see -any way of
obtaining the relie/, before the session ends.
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Representative Pat Carney and mgenator Kerttula have been
strong supporters of the Ranch and are aware of the problems
that the program experienced last year. 1 have also asked them
for assistance with the issues 1 have discussed.

Feel free to call or write if you need any additional
information.

Sincerely,

REESE, RICE 8 VOLLAND, P.C.

cc: Leonard and Henrietta Nugen
Board of Directors
PRV/Kkkr



raw 0FNCCS OF

>*
R.EE5E, RICE and VOLIa\K'D
a PKOrCIStON*t rCIO,,0“ *TON
JO'FSWOI\TCCSPC'CC 920 **CST Sixth avCnuC
Wi a Pl
Philip r voua» *NChCE*CC, al<S™a 99501
VIRGINIA BONIRC LCwQO (&C7] 276-5231

April 2, 1982

Senator Jalmar Kerttula
Alaska State Legislature
Pouch V

Juneau, AK 99811

RE: Nugen®s Ranch
Dear Senator Kerttula:

Leonard and Henrietta Nugen have asked nr® to write you
concerning the past developments vregarding the funding of
Nugen®s Ranch, the 1long-term alcoholism treatment facility
operated by Alaska Alcoholism Rehabilitation Services
(formerly Alaska Social & Health Services) under the
direction of Leonard and Henrietta Nugen. As you are
undoubtedly aware, a grant from the State Office of
Alcoholism and Drug Abuse (SOADA) in December of 1981
renewed funding for the facility after state funding had
been suspended for a six-month period. The program expects
to be operational by early summer, presuming that renovation
is complete on the facility, and that sufficient operational
funds ai*e extended. I know that you have expressed an
interest in the program, and I thought that a complete
history of events would be helpful in understanding why the
project has been delayed in reaching 1its Tfull operational

phase.

On behalf of the program, 1 would also like to take
this opportunity to request your support for continued stace
funding of the alcoholism treatment programs. I also hope

that you can be of some guidance in addressing two problems
that may best be resolved through the legislative process:
(1) the aporopri.ate standards for review of state-funded
programs, and; (2) the apparent obligation of residential
treatment programs to pay a minimum wage to patients whose
"work" at the facility 1is part of a therapeutic treatment

program.
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i have been vrepresenting Alaska Alcoholism Rehabili—
tation Services (AARS) since early June, 1981. At that time,
the organization was in a particularly troublesome period
with its two treatment programs, The Studio Club, and
Nugen®s Ranch. The Studio Club, the short-term care facility
in Anchorage operated by the Nugecs, had run into difficulty
because of an "anonymous letter of complaint written to the
Municipality of Anchorage Department of Health and Environ-—
mental Protection (Behavioral Health), the State Department
of Health & Social Services (the Department), tht Anchorage
office of SOADA, . and various state legislators.
Simultaneously, the Municipal Office of the Ombudsman was
investigating an individual client complaint about the fee
charged her for treatment. Finally, a $2,000 per month rent
increase demanded by The Studio Club®.”” landlord forced the
program to close its doors in late June of last year.

At the same time, the organization®s FY "82 grant
application for Nugen®s Ranch - the long-term care facility
to be located in the Valley - was in the process of review
by SOADA. Although the Department had alLready extended FY
"81 grant funds for the purchase of the facility, additional
funds were need for extensive renovation of the building,
and for operating the Ranch once renovation was complete.
Unfortunately, the problems encountered with The Studio Club
led to a suspension of funding for Nugen®s Ranch.

The problems all began on June 1, 1981 with the
delivet'y of an "anonymous letter” to various state and
municipal offices. Inexplicably, and wi"thout 1informing the

program of their planned activities, representatives of the
Department, the Anchorage office of SOADA and Behavioral
Health met 1in Anchorage on the morning of June 3, 1981 -

just: A8 hours after receipt of the leCter -- and convened a
joint state and municipal review team to 1investigate The
Studio Club. Despite the fact some of the state and
municipal officials knew that the "anonymous letter”™ was
drafted by ex-employees of The Studio Club, the program was
never given the opportunity to respond to the allegations
prior to the decision to establish the review team, nor were
the 1identities of the authors of that letter ever disclosed

to the program.

Initially, however, Leonard and Henrietta were not con-—
cerned about the state/municipal review. As recently as
April, 19S1, SOADA had given The Studio Club a 93 percent
overall compliance rating with JCAH standards for alcoholisnm
treatment programs. The anonymous letter itself was written
in such an exaggerated and vituperative tone that it seemed
obvious that the . hors had a grudge against the program.
Although <concerned about the allegations, the Nugens felt
that a fair and speedy review would "vindicate The Studio

Clublsrecord.



But as the review proceeded, | became concerned about
the impartiality arid fairness -of .the process. Initial
requests on my part to determine the scope of che review,
and to meet with representatives of the review team and the
Department prior to initiating the actual review, were
received as indications that the program was not cooperating
and "had something to hide."™ Even the reasonable request on
my part that the 1investigation be <conducted 1in a manner
consistent with the program®s obligation to preserve client
confidentiality pursuant Co 42 CFR 2.1 et .;..- W3™* reported
by one review team member as an attempt by the program to
prevent the review team from talking to S~;Mdio Club clients.
Nothing could have been further from the truth; the program
always intended to and did fully cooperate with the review.

Nevertheless, after the review was completed, |
concluded that the 1investigation was conducted 1in a rather
shallow manner. Although the review team had been supplied
with a Jlist of all current and past employees during The

Studio Club®s last year of operation, the revie*. team
interviewed only six former-employees other than Leonard and
Henrietta - three counselors, a secretary, the after-care
specialist, and a receptionist who had only worked there
five weeks. All three counselors - one of whom had worked at
The Studio Club only one month - had either resigned or been

dismissed as a result of policy disputes about the program.
The only <client the review team interviewed was the one
client who had <complained to the Municipal Ombudsman®s
office about the fee charged to her in April. Most of the
allegations were accepted by the review team at face .value.
Despite the identification of clients who were allegedly
"abused™ in the program, the review team never contacted
those clients themselves in order to corroborate the
allegations. Similarly, the allegation that The Studio Club
served spoiled food was never adequately pursued. Although
the program had hired a nutritionist to examine and prepare
the menus and had a list of all suppliers of foodstuffs, the
review team never saw fit to talk to these individuals
regarding the various allegations. Most of.the current staff
and clients who were supportive of the program were never
even contacted, let alone interviewed.

In light of the nature of the review itself, it was not
surprising that the conclusions reached by the review teanm
were wunfavorable to The Studio Club. Even those favorable
aspects of the review (e.g., the absence of any evidence
that client records were altered) went unreported 1in a
summary 1issued by the Commissioner®s office. As a result of
the preliminary findings of the “review team, funding for the
renovation and operation of Nugen®s Ranch was suspended
indefinitely. To complicate matters, the Municipal
Ombudsman®s office conducted 1its own investigation 1into che
practices of The Studio Club. In May, the Ombudsman®s office
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received a complaint from a former Studio Club <client
related to the treatment fee charged the client. This
complaint was thought to be resolved to everyones®
satisfaction in early June. Without notifying Studio Club
officials, however, the Ombudsman®s office 1iInitiated 1its own
investigation into the program. This was apparently prompted
by the fact that Behavioral Health transmitted a copy of the
anonymous letter to the Ombudsman®s office immediately after
it was received. The Municipal Ombudsman®s report was issued
in early August.

The.. Ombudsman®s report was especially outrageous.
Defamatory comments upre repeated either without any basis
in fact, or knowing that they Were contrary to fact. At
least one document critical to an allegation that the
program had 1improperly charged fees, was either intention—
ally or negligently mischaracterized. Unfortunately, the
state/municipal review team, referred to the findings of the
Ombudsman®s office as evidence of mismanagement by The

Studio Club.

In early fall, the materials compiled by the
state/municipal vreview team were referred to the Attorney
General®s office for the purpose of review. 1 also obtained
the review team®"s records and began negotiations with Bruce
Botelho, Assistant Attorney General. Finally, in early
December, 1 met 1in Juneau with Botelho and George Mundell
from SOADA and finalized a Memorandum of Agreement which
resolved the matter and provided for the refunding of
Nugen®s Ranch. The program has now been awarded funds to
provide for the renovation of the facility ($225,000) plus
operational funds through April 15, 1982, as well as funds
to pay for all expenses incurred since July 1, 1981,
including partial attorney"s fees. Despite a loss of time
and credibility during the review process, the program now
expects to be back into the business it does so well,
treating alcoholics, by late May or early June.

In fairness, the program®s experience with the review
process took a dramatic turn once the entire 1Issue was
referred to the Attorney General®"s office and to the Juneau
office of SOADA. The frank and realistic negotiations that |
experienced with Bruce Botelho and George Mundell should
have occurred 1in early June. SOADA"s realistic assessment of
the anonymous letter, and Mr. Botelho". s independent analysis
of the state review, saved the program and the state the
needless expense of proceeding through a complicated, time
consuming, expensive, and unnecessary administrative
hearing.
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.1 can"t say that representatives of the program, and
Leonard andjHenrietta in particular, don®"t still harbor some
ill feeling”™ and distrust as a result-of the treatment they
received during the summer and early fall of last year. But
despite those feelings, the program and the Nugens urge you
to continue to support full state funding for alccholism
treatment programs. Although SOADA has reaffirmed its
commitment to long-term alcoholism treatment, the political
reality for grant-in-aid program funding is that any general
reduction in alcoholism monies as a whole will have an
echoing affect on funds otherwise earmarked for treatment.
Because the need Tfor long-term alcoholism treatment in this
state is S0 critical, and because the Nugens have
demonstrated a high degree of success in treating alcoholisnm
in the past, the citizenry of this state simply <cannot
afford any reduction 1in monies that can be made available
for either short-term or long-term alcoholism treatment.

The fact of the matter 1is that Nugen®s Ranch must work
in cooperation with all other programs around the state.
Clients will only be accepted at the Ranch after referral
and screening by the appropriate local alcoholism program.
The Ranch, as a state-wide operation, must be sensitive to
Che needs of urban and rural, areas, andallocate 1i1ts limited
bed space (48) so as tomaximize the program®s 1impact on the
state-wide alcoholism problem. The program must not only
develop <clearly written cooperative working arrangements
with short-term alcoholism programs around the state, but it
must also develop a healthy and trusting working relation—
ship with those local programs. UnforLuna Ttely, if short-term
and long-term programs are forced to compete for limited
alcoholism funds, that working relationship can be
jeopardized. We simply cannot afford Co have the various
programs fighting with each other for money, when they
should be working with each other regarding the problems of
clients.

Lastly, a reduction 1in grant-in-aid funds available for
alcoholism programs, or those funds allocated to the
administration of SOADA, is neither a well thought out nor
adequate solution to the problems regarding the state review
process which were exposed during The Studio Club~s
investigation. The only effective way to insure that other
programs do not experience what The Studio Club suffered
last year 1is to develop state regulations and procedures
tha . accord full due process to a program that 1is accused,
by clients or former staff, of mismanagement.

This 1is one area where you may be of some assistance to
the program. Although current state regulations provide some
administrative remedies to programs whose funding is
terminated by the Department, there are no regulations which
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give Che program any protection during the course of a state
sponsored 1investigation. The absence "of any such guidelines
waseparticularly harmful to AAKS 1last year. The program was
forced to*suffer through an unjustified -- and perhaps
politically! motivated investigation without any remedies
to 1insure that the investigation was conducted Tfairly. 1
have some ideas regarding legislation which would direct the
adoption of appropriate regulations by the Department to
prevent this problem in the future. The program has asked me
to inquire of you whether or not you would be supportive of
such legislation, and 1if so, how vyour office may be of
assistance 1in this effort.

It is also our understanding that a decrease 1iIn state
revenues may result 1in significant cuts to various state

programs and departments. Alcoholism monies may be
particularly vulnerable to these cutbacks because of the
silent constituency served by alcoholism programs. | know

that the House has already considered a substantial decrease
in the Governor®s proposed budget for alcoholism monies.
Were a similar decrease to be approved by the Senate,
alcoholism programs would hardly be able to expand their
facilities, let alone keep up with the cost of inflation.

I know that you have been a strong supporter of
alcoholism programs 1in the past, and the program wishes to
encourage your continued support of this 1issue in the
future. We particularly hope that you will keep in mind the
fact that any _ut in alcoholism monies could adversely
affect Nugen®s Ranch, and thereby limit the effectiveness of
the only long-term alcoholism program in. the state.

The program is now particularly concerned about funding
because of two recent developments which have dramatically
increased the costs of operating the facility. Due to the
now almost nine-month delay 1in beginning renovations, and
because of the increased renovation work that 1is necessary
by health and safety codes, the cost of renovating the
facility to be used as Nugen®s Ranch has more than doubled.
Although the program lias already been awarded a portion of
these renovation costs ($225,000), 1i.t must now seek an
additional $300,000 from FY "82 funds simply to complete the
necessary renovations. Even with these 1increased renovation
costs, the total cost ofpurchasing and renovating the
facility is at least half the cost of what would be 1involved
for the construction of an entirely new facility of equal
size. The program expects to receive fTull support from the
Department 1in obtaining Che necessary renovation funds, nut
we are nonetheless aware that the increased renovation costs
will use up a large portion of SOADA"s FY "82 funds
earmarked for long term care. We simply hope that this
one-time expense, although greater than originally
anticipated, will be viewed as a necessary -- and still



comparitively 1inexpensive cost for establishing the long
term alcjoholism rehabilitation program so desperately needed
in this jstate.

Secondly, Che progra.; may confront 1increased operation—
al costs because of an ooligation to pay clients at the
facility a minimum wage while engaged 1in what 1is called
"work therapy." The therapeutic design for Nugen®s Ranch
involved a scheme whereby clients, as part of their daily
routine, would be 1involved 1in gardening, raising livestock,
greenhouse activities, minor rer ovations on Che facility,
and the like. The program feeis strongly that chronic
alcoholics get no benefit from simply being "warehoused™ at
an institution for a period between six months and two
years. Clients must be actively engaged in activities which
will 1increase their health, occupy some of their time, and
train them in minimal employment skills that can be helpful
with their eventual reintegration into their community. This
work therapy, when combined with traditional forms of
counseling, should result in a high rate of success in
treating chronic alcoholism.

But My analysis of state and federal 1law indicates that
the program may be-under an obligation to pay clients at
least a minimum wage while engaged 1in the work therapy. For
reasons that are not clear, state regulations pursuant to
the Maska Wage and Hour Act specifically exclude alcoholisnm
and drug treatment programs from provisions which would
otherwise enable the program topay less than a minimum wage
to clients. None of the specific exclusions of the Alaska
Wage and Hour Act provide exceptions for long-term treatment
facilities to pay clients less than a minimum wage. Because
Alaska Ulias not specifically identified this area of labor
law as an issue of particularstate concern, 11t is likely
that federal law, 1in addition to state law, will require the
payment of minimum wages. 1 have already provided SOADA with
a detailed legal analysis of this problem, and am willing to
provide you with a copy 1if you wish.

The impact on the program and the state is significant.
Even wich clients working only a few hours per day, the
yearly cost of the program to pay a minimum wage to clients
engaged in work therapy 1is estimated to be 1in excess of
$230,000 per year. This addsa substantial cost to the
operation of the program on a yearly basis.

The solution to this problem may be 1in a legislative
amendment to the Alaska Wage and Hoc; Act exempting patient
workers in residential drug and alcoholism treatment
programs from the coverage.of the statute, and an amendment
to the Uniform Alcoholism Intoxication and Treatment Act
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which would permit the payment of a sub-minimum wage to
clients who are engaged in work therapy projects. 1 do not
know whether Jlegislation of this nature could be accom—
plished this session, and we look for your direction on this
issue.

All of this 1i1s to say that the program needs your
continued support on alcoholism monies this session, and
assistance in possible legislative solutions to some of the
problems already 1identified. The Ranch has been receiving
strong and continued .support from residents and organiza—
tions in the Mat-Su Valley, and we urge your continued
support also.

You are more than welcome to call or write me if you
have any questions.

Sincerely,

REESE, RICE & VOLLAND, P.C.

PRV/Kkr

cc: Leonard & Henrietta Nugen
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT PALMER

MAT-SU COUNCIL ON ALCOHOLISM, )
ALASKA ALCOHOLISM )
REHABILITATION SERVICES, [INC. )
and THE CITY OF VALDEZ, )
VALDEZ COUNSELING CENTER, )

Plainti ffs,
VS.

ALLEN KORHONEN, Acting
Comnissioner, Department ot
Health and Social Services,
State of Alaska; and ROBERT L.
COLE, Coordinator, Office of
Alcoholism and Drug Abuse,
State of Alaska,

-.MOA

No. 3PA-82- Gdrvil
Defendants.
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COMPLAINT

Plaintiffs, by and through counsel and for .their cause

of action, hereby allege:
Introduction

1. This 1is an action for declaratory and 1injunctive
relief brought by three alcoholism treatment programs receiving
funding from the State of Alaska, Office of Alcoholism ar.d Drug
Abuse (hereafter SO0ADA). The plaintiffs request relief in the
form of a declaratory judgment vruling that SOADA"s requirement
that alcoholism programs submit the names and social security
numbers of clients receiving serviceslin state funded programs® is
a violation of the Alaska Constitution, and certain state and
federal laws and regulations governing the disclosure of

confidential information of patients receiving alcoholism and

drug abuse treatment. Further, the plaintiffs request a



declaratory ruling that the data collection system adopted by the
defendants has been implemented in violation of the Alaska
Administrative Procedure Act. Alternatively, plaintiffs request
that this court order the defendants to promulgate appropriate
regulations governing the 1idacurity and confidentiality of the
information they seek to collect, should *he court rule that
obtaining such confidential information 1is permissible under law.
Parties

2. Plaintiff Mat-Su Council on Alcoholism (hereafter
Mat-Su Council) is a private, nonprofit corporation organized
pursuant to Alaska Statutes and is engaged 1in alcoholism end
substance abuse treatment, referral and public education. The
Mat-Su Council 1is a recipient of state grant funds pursuant to
grant No. 06-3452 to provide outpatient alcoholism treatment
services to residents of the Matanuska-Susitna Borough. The
Mat-Su Council provides such service to approximately 60 clients
on an ongoing basis.

3. Plaintiff Alaska Alcoholism Rehabilitation
Services, 1Inc. (hereafter AARS) is a privfjte, nonprofit corpora—
tion organized pursuant to Alaska Statutes for the purpose of
operating alcoholism treatment facilities in the state of Alaska.
AARS owns and operates a long-term treatment facility known as
Nugen > Ranch 1in Wasilla, Alaska and receives state grant funds
pursuant to grant No. 06-3496 to operate the facility. Nugen s

|

Ranch 1is a long-term, residential care facility with the capacity
to serve 48 clients referred by other programs around the state.

4. Plairtiff City of Valdez operates a treatment
facility -known as the Valdez Counseling Center (hereafter Valdez

Center). The Valdez Center provides a wide range of out-patient



counseling services including mental health, Tfamily, drug abuse
and alcoholism <counseling. The City of Valdez receives state
grant funds pursuant to Grant No. 06-3471 to operatt the
alcoholisnm treatment component cf its program and serves
approximately 30 clients on an ongoing basis.

5. Defendant Allen Korhonen S the Acting
Commissioner of the Department of Health and Social Services,
State of Alaska, (hereafter the Department) following the resig—
nation of former commissioner Helen D. Beirne. As Acting
Commissioner, defendant Korhonen has the statutory oblige": ion to
supervise the administration of alcoholism programs throughout
the state of Alaska pursuant to AS 47.30.470 and the provisions
of state and federal law.

6. Defendant Robert L. Cole is the Coordinator of the
Office of Alcoholism and Drug Abuse, State of Alaska. As
coordinator of SOADA, defendant Cole has the responsibility for
administering state grant funds to alcoholism and drug treatment
programs within the state of Alaska pursuant to provisions of the
Uniform Alcoholism and Intoxication Treatment Act, AS 47.37.010
et seq.

7. xn the process of administering and supervising
recipient alcoholism treatment programs, the Department and SOADA
have instituted a data collection system known as the Management
Information System (MIS). Under th.e MIS, the Department and SOADA
require recipient programs such as plaintiffs®™ to disclose the
name and social security number cf each in"™™ _vidOal receiving
treatment at their facilities.

8. The plaintiff programs have refused to provide the

Department and SOADA with patient identifying information
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required wunder the MIS, including names ar.d social security
numbers. The plaintiff programs feel that the disclosure of such
information violates ethical responsibilites 1imposed on them as
professionals in the field of ;Icoholism, that such a requirement
violates their clients® rights to privacy, that such disclosure
will deter individuals from- seeking treatment and that such
disclosure 1is not required pursuant to state and federal law or
regulations governing the confidentiality of clients or patients
receiving drug vand alcoholism treatment. A copy of Resolution
No. 8252 adopted by the City Council of the City of Valdez on
behalf of the Valdez Counseling Center and 1in opposition to the
MIS is attached hereto as Attachment A.

9. The defendants have informed plaintiffs that their
failure and refusal to provide information required under the MIS
will result an action to suspend or to terminate Tfunding for
their operations during FY®"83.

10. Prior to instituting their datg collection systenm,
the Department and SOADA failed to promulgate any regulations
regarding *the mimplementation and enforcement of the MIS, or any
regulations governing the security of the information collected,
or the rights of clients or patients who refuse to disclose the
required information.

11. The plaintiff _programs are dependant in whole or
in part on state funds to operate their facilities. The refusal
of the Department and SOADA to continue funding during FY"83 will
cause the plaintiff programs to terminate the operation of their
treatment facilities, or delete alcoholism treatment from the

range of services they provide.
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Count 1 "

12. Plaintiffs reallege and incorpq:dggy each allega-
tion found in paragraphs 1 through 11 of their complaint.

13. The patients and clients treated by the plaintiff
programs are protected by an explicit constitutional guarantee of
privacy found in Article 1, Section 22 of the Alaska
Constitution.

14. Plaintiffs have standing to assert the
constitutional right of privacy of their <clients pursuant to
Falcon v. Alaska Public Offices Commission, 570 P.2d 469 (Alaska
1977).

15. The MIS system adopted by the defendants and
imposed upon the plaintiffs is in violation of the Alaska
Constitution, Article 1, Section 22.

Count 11 Yo -

16. Plaintiffs reallege and 1incorporate each allega—
tion found 1in paragraphs 1 through 11 of their _complaint.

17. Plaintiffs are under the obligation not to
disclose confidential and privileged information regarding their
patients pursuant to AS 47.37.210(a).

10. Defendants are under an obligation not to disclose
confidential information privileged to the patient except as
authorized pursuant to AS 47.37 .210(b), and may not require the
disclosure of any patient®s name. . ,

19. The MIS system adopted by the defendants and
imposed upon plaintiffs 1is in violation of AS 47. 37.7210.

Count 111
20. Plaintiffs reallege and incorporate each allega-—

tion contained in paragraphs 1 through 11 of their complaint.
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21.. The plaintiffs are recipient grant-in-aid programs
for alcoholism treatment within the meaning of AS 47.30.475.

22. Pursuant tp AS 47.30.477, the defendants are under
an obligation to adopt and implement regulations concerning snV|
statistical reporting or record keeping system established ir.
connection with an alcoholism grant-in-aid program.

23. The defendants have implemented MIS without
adopting or implementing any regulations regarding the systenm,
and are therefore in violation of AS 47.30.477.

Count 1V

24. Plaintiffs reallego and 1incorporate eaci. aliena—
tion in paragraphs 1 through 11of their complaint.

25. The adoption andimposition of the MIS by defen—
dants constituteda "regulation" within the meaning of
AS 44 .62.640(a)(2).

26. Pursuant to Alaska Administrative Procedure Act,
AS 44.62.010 et sea, the defendants were under an obligation tc
promulgate regulations consistent with the requirements of
AS 44.62.010 et scq. before implementing the MIS.

27. The defendants® failure to promulgate and adopt
regulations regarding the MIS pursuant to AS 44.62.010 £t sea.
before imposing the MIS on plaintiffs constitutes 1illegal agency
activity and renders the MIS void and unenforceable.

Count V.

28. Plaintiffs vreallege and incoiporate each allega-—
tion in paragraphs 1 through 11 and “paragraph i4 of their
complaint.

29. The patients and clients treated by. plaintiff
programs are protected, by a right to privacy under the U.S.

Constitution.
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30. The MIS system adopted by the defendants and
imposed wupon the plaintiffs violates the right to privacy of
their patients guaranteed by-the U.S. Constitution.

Count VI

31. Plaintiffs reallege and 1incorporate each allega-—
tion in paragraphs 1 through 11 of their complaint.

32. Pursuant to the Drug Abuse Office and Treatment
Act of 1972, 21 U.S.C. 81175, plaintiffs are under an obligation
not to disclose patient identifying information except under
circumstances expressly authorized pursuant tc 21 U.S.C. 81375
and the regulations promulgated thereunder.

33. Defendants*® authority to require disclosure of
patient identifying information from plaintiffs, without patient
consent, is Jlimited by the provisions of the Drug Abuse Office
and Treatment Act "of 1972, 21 U.S.C. 81175, and the regulations
promulgated thereunder.

34. Federal regulations adopted pursuant to the Drug
Abuse Office and Treatment Act of 1972, 42 C.F.R. Part 2.1 et
seq. , do not authorize the defendants to require the wholesale
disclosure of the name and social security number of each client
served by plaintiffs, and further obligate the defendants to.
provide plaintiff programs with certain assurances of confiden—
tiality of patient identifying information collected by any
lawful research and audit program. !

35. The MIS system adopted by defendants and imposed
upon plaintiffs 1is in violation of 42 C.F.R. 2.51-2.56-1.

Count "VII

36. Plaintiffs reallege and incorporate each and every

allegation contained in paragraphs 1 through 11  of their

complaint.
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37. The patients and clients treated by programs
receive therapeutic services provided by law under the Uniform
Alcoholism and Intoxication Treatment Act and funding provided by
defendants.

38. Pursuant to 5 U.S.C. 8&b552a(note) (1976), the
defendants may not require patients treated by plaintiffs to
disclose their social security numbers as a condition of
receiving treatment, and must inform each patient whether
disclosure is mandatory or voluntary, by what statutory authority
the social security number 1is solicited, and vrhat uses will be

made of the number.

39. The MIS system as adopted by defendants end
imposed upon plaintiffs 1is in violation of 5 U.S.C. 8552a (note)
(1976).

Irreparable Injury

40. The plaintiffs face immediate and irreparable
injury unless the defendants are enjoined from vrequiring the
disclosure of patient 1identifying information. The disclosure of
such information will violate the <constitutional rights wunder
federal and state law of the clients served by plaintiffs, and
theplaintiffs” refusal to provide suchinformation to the
defendants will result in the suspension of funding necessary for
programs to operate their treatment Tfacilities.

WHEREAS, plaintiffs request relief as follows:

, i

1. That this court issue a- preliminary

enjoining the defendants from requiring the plaintiffs to submit

information required by the Management Infoimation System during

the pendency of this litigation;
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2. That thji%"".w*-court declare that the Management
Information System adopted by defer.dents <constitute illegal
agency activity in violation of ahe Alaska Administrative
Procedure Act;

3. That this court declare that the. Management
Information System is 1in violation of patient§' righc to privacy
under the state and federal <constitutions and 1in violation of
state and federal 1lav/ regarding the confidentiality of records;

A Alternatively, should this <court rule that the
defendants are lav;f\ Ily permitted to require the disclosure of
patient identifying information and that the Management Informa—
tion System as presently constituted 1is not 1in violation of the
Alaska Administrative Procedure Act, that no such disclosure be
required of plaintiffs until such time as the defendants
promulgate regulations regarding the- confidentiality and security
of the information to be collected;

5. That this court award plaintiffs full costs and
attorneys®™ fees 1in bringing this action;

6. That this court issue such ether and further
relief as it deems -"ust and proper.

DATED this /(. » day of December, 1982.

REESE, RICE AND VOLLAND, P.C.
Attorneys for Plaintiffs

(Philip R. Volland
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A RESOLUTION Or THE CITY COUNCIL OF THE CITY OF
*/ALDEZ, ALASKA,. OPPOSING THE REPORTING OF PERSONAL
IIDENTIFICATION TO-THE STATE OFFICE OF ALCOHOL AND
"DRUG A3USE.

WHEREAS, the State Office of Alcohol and Drug Abuse
has established a new Management Information System which re—
quires fTunded programs to report client names and social securit
numbers, and

WHEREAS, the Valdez Counseling Center®s Advisory Board
has advised the Valdez Counseling Center not to report these
personal identifying items, and

WHEREAS .the Valdez City Council feels that the re —
porting; ofenames and social-security numbers® is mn invasion of
a person."s rights, 1is unnecessary for data collection and may
restrict, individuals rrom utilizing the services of the Valdez
Counseling Center.

NOW, THEREFORE, BE IT RESOLVED that the State Office of
Alcohol-and Drug® Abuse be advised that the Valde®z Counseling
Center will not report the personal 1identifying data of names
and social security-numbers.

BE IT FURTHER RESOLVED, that the Valdez City Council
hereby requests that the".Department of. Alcohol and Drug Abuse
rescind this reporting requirement.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY
OF VALDEZ, ALASKA this 4th day of October 1982.

CITY OF VALDEZ, ALASKA

d M M
Stephen s MeAlpihe kiiayor

Jim Watson, City Manager/City Clerk

ATTACHMENT "A"



, MEMORANDUM State of Alaska 7~

TO- Robert. L. Cole. date April 12, 1982
Coordinator
Office of Alcoholism/Drug Abuse file no J 66-4 84-82

TELEPHONE NO 465-3 603

FROM: WILSON L. CONDON SUBJECT Payment of Wages
ATTORNEY GENERAL in Therapeutic
Work Program
By: (/>
Linda Scoccia
Assistant Attorney General

You have asked several questions regarding payment
of wages .to clients of Nugenls Ranch, a long-term alcohol
treatment facility, for work that they do while residing at
the Ranch. You state that a component of the program at
Nugen's Ranch is work therapy, and that the program will
develop a farm, with the <clients engaging in such activities
as harvesting crops, tending a greenhouse, and doing general*

housekeeping at the Ranch, as well as assisting nearby farmers-;.-
with their crops. You also state that any proceeds in'food
or money will go back into facility operations.

You pose a series of questions regarding coverage
of the client-workers for the above-mentioned activities
under state and federal law; essentially, three issues are
raised by your questions: (1) are the clients employees?;
(2) if yes, are they working in covered employment?; and
(3) if yes, are they exempt by virtue of their disability?

The state and federal laws which cover questions of
minimum wage and overtime are, respectively, che Alaska Wage
and Hour Act, AS 23.10.050-.150, and the Federal Labor
Standards Act (FLSA) , 29 USC §8201-219, and the regulations
adopted thereunder. AS 23.10.065 /J provides in pertinent
part: . !

MINIMUM WAGES. An employer shall pay
to each of his employees wages at a rate
of not less than 50 cents an hour
greater than the prevailing Federal
Minimum Wage Law or $2.60 an hour, which-
ever is greater, for hours worked in a
pay period, whether the work is measured
by time, piece, commission oh otherwise.

/1 The federal counterp.art is 29 USC §206. Since both federal
and state law. seem to apply, and state law is based on the
federal ‘law, see McGinnis v. Stevens, 543 P.2d 1221 (Alaska
1975), and, for purposes of this inquiry, they arc virtually
interchangeable, | shall not focus exclusively on eit.her.

0J00)A(«cv. 10/791



Robert L. Cole April 12, 198
Coord inator Page .Two
Office of Al coho™l ism/D rug Abuse

Both state and federal law have provisions exempting certain
categories of workers from payment of the minimum wage /? and
providing, instead, for payment of less than the mini mum

wage. AS 23.10.070 provides in pertinent part:

Sec. 23.10.070. EXEMPTIONS FROM
MINIMUM WAGE. To.the extent necessary
to prevent curtailment of opportunies
of employment, the commissioner may by
regulations or orders provide for the
employment at wages Ilowerthan the mini-
mum wage prescribed in AS23.10.050--
23. 10. 150 of ]

(1) an individual whose earning q -.
capacity is impaired by physical or
mental deficiency, ago, or injury, at
the wages 'and subject to the restric-
tions and for the period of time which
is fixed by the commissioner . . . .-

Under state regulation, however, persons participating in
alcoholrehabilitation are specifically excluded from the
application of this statute. . e

JZ AS 23.10.070 and 29 USC 8214, respectively.

/3 The federal exemption is similar, applying.to.those
ivhose earning capacity or productive capacity is impaired
by age or physical or mental deficiency or injury",-29 USC
8§21 4(c) (1]

/4 Federal regulations, 29CFR 529.1-529.17, discussed
below, exclude such persons if their earning or productive
capacity is so impaired that they are not able to earn the
statutory minimum wage.

/_5 8 AAC 15.120 provides in part:

MINIMUM WAGE EXEMPTION FOR HANDI -
OWED- pyrtumnmt: :

(f) Persons undergoing rehabilitation
treatment or therapy relating to nar-
cotics or alcoholism are not considered
handicapped for the purposes of AS 23.-
10.070 and this section.



Robert L. Cole April 12, 1982
Coordinator Page Three
Office of Alcoholism/Drug Abuse

Nor is the characterization of the work as "thera-
peutic" determinative; the question is whether the patient/client
is an employee, that is, whether he or she s employed by the
program. The FLSA simply defines "employ" _6 as "to suffer
or permit to work". 29 USC §203(9g). The test adopted by
the federal- courts looks to the "economic reality"” of the-
situation in determining the- existence of'an employment
relationship. In Souder _v. Brennan, .367 F.. Supp. 808 (D.C.

Cir. 1973), patient-workers in state hospitals for'the mentally
ill and mentally retarded sought a determination tiiat'the

provisions of the FLSA applied to them. The court found In
their favor,- and stated:
[T]he rea lity-i s'that many, of the patient-." - N

workers perform work for which they are-in

no way handicapped and from which-the in-'

stitution derives-full economic benefit.:. e y'V
So long as.rthe .instituti on deri ves any con-

sequential economic benefit the' economic'

reality test would indicate an employment -
relationship rather than mere theraputlc "

exercise. To hold otherwise would be to Jeeee,

make therapy the sol e'justi ficati on for DAV AV

thousands of positions as'-'dishwashers ,

kitchen helpers-, messengers and the like- . ly.
367 F. Supp. at 813 (footnotes omitted). .

After this- decision, the U.S.__Department of Labor m-
promulgated, in 1975," new regulations \]7_ implementing the

holding of this case. The regulations.expressly apply to
"patient-workexts" in "residential centers for drug addicts or
alcoholicsM.J The regulations define "employment relation-

ship" as foilows:

/6 The Alaska Wage and Hour Act does not define "employ",
but AS 23.10.145 provides:

DEFINITIONS. Terms used in AS 23.10.-
050- 23. 10.150 shall be defined, where
applicable, as they are defined.in the
federal Fair Labor Standards Act of
1938, as amended, or the regulations
adopted wunder it.

17 29 CFR 529.1-529.17

/8 29 CFR 529.2(b) and (c)



Robert L. Cole April 12,
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"Employment relationship” generally
arises whenever a patient is suffered
or permitted to work. The toal facts
surrounding-a given situation, other
than'those factors specifically ex-
cluded in this subsection, determine
whether the test is satisfied. A
major factor-in deter aining whether or
not an employment relationship exists
under.this Partis whether the work
performed is of any consequential eco-
nomic benefit to the -institution.
Generally, work shall be considered 7
to be of consequential economic benefit
eif- it --is .of the type that nonhandi-
capped" workers'-normally. perform., Tn .
whole or 'inepart-j- i n~t he -instituti on .
or elsewhere.. patient- does .not, :;.
however, become,an employee merely-'-if
he- or..she performs personal house-
-keeping chores,- such as maintaining
his or her- own .quarters, or 'receives
a token “remuneration for .his or her
services.'- Nor .does the patient, be-
**'come.-aiT.employee if engaged in'.-such
activities as -making”~craft products,
where the pat-ient voluntarily engages
in such activity and the products, be-
come .-the property of the patient making
them, .or the funds.resulting from the'
sale of the products are divided among
the patients participating in that pro-
gram or are'used for purposes of pur-
chasing materials consumed in making-
the craft products. On the other hand,
determination of an employment relation
ship does not depend on the level of
performance of the patient or whether
the work is of theraputlc value to the
patient. /9

/9 29 CFR 529.2(d). Emphasis added-.
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Thus, the critical factor in determining the existence of an
employment relationship 1is whether the program derives any
"consequential economic benefit" from the work done by the

clients or patients. As the regulation further states, such
a benefit usually is found if the work is cf the type that
is usually performed by nonhandicapped workers. In the'

context of your program and the therapeutic purpose of the
activities enumerated above, this question -is not quite as

susceptible of an easy answer asit is inthe case of an .-in--
stitution such as a mental hospital which employs |Its ;ey-Ay; im
patient as "dishwashers, kitchen helpers, messengers' and .the *
like". It does not seem as likely that at Nugen,*s; Ranch;® -cp.

client tendingjfa garden, for exampl e, 'would be dl spl a'ci.'ngyor>:t::
impairing the employment opportuniti es 'of another potential;”.-'"~-’
employee that the program would otherwi se .hire to perform

that -ta sk--.~y.Jlowever~rthi se=quest-ion'-;need nnotr-.lbe :(Idec-i d

respect-vrto *the.vactl v.ities- you -have :descr-i.be'dy?w'x;cause-.-stiie"c".'

final"tissue -raised -ifave saved -the-'best ifxir- sta):.'r e s-o”svres£fes*r
the.- problem;"-*-../ « 1 o o R

AS 23.10.055 lists employees who are exempt from
the provisions of the Alaska Wage and Hour Act. ; Subsections -yy
(1) and (2) are dispositive. Subsection (1) providesc. ‘

(1) an individual employed in agricul-
ture which includes farming in all its
branches and, among other thi.ngs, includes

the cultivation and ti llage of the soil,
dair.y.ing; 'the productionycultivation,’ -,
growi ng, -and harvesti ng-of any agricultural-.?-
or horticultural commodities, the raising
of livestock, bees, fur-bearing animals,"’
or poultry, and any practices (including
forestry and lumbering operations) per-
formed by a farmer or on a farm as an in-
cident to or in conjunction with the "
farming operations, including preparation
for market, delivery to storage or to
market or to carriers for transportation
to mar.ket;
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Subsection (2) provides:

(2) an individual employed in the
catching, trapping, cultivating or
farming, netting or taking of any kind
of fish, shellfish, or other aquatic
forms of animal and vegetable life;

Thus wunder Alaska law, Nugen’'s Ranch is not required
to pay minimum.wages to ind.viduals engaged in general house-
keeping /J_0, .harvesting-crops /JM, tending a greenhouse, ;
caring for animals, or fish-ing; nor is it required to do so
under federal law.-/12 It must be emphasized, however, UYLV
that the 'i nquiry 'isea.factual one;--and therefore each'situa-Y
tion must be. Individually.examined,to determine whether the

mi nimum;wage. Taws apply-If!xcTientsc of Nugen .Ranch werettoy
engage in‘activities otherrthan -.those, your,have'described,'th ev
questionsaregardingr.appllcabilityi of>t heeminimum. wagepl aws-ii' -1

would have-to'bet lookedkat anewtr’yY''

LS/jf
cc: Don Wilson- ., vg

Wage’ Hour Divison
Department of Labor.

/10 "See 29 CFR 2(d), quoted above.-.

/11 Whether they perform this activity for the Ranch or for
other farmers. o

712 29 USC 213(a)(5) and (6).
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engage)n,cbn\pellllye employiuenl, ill wages
which are less than those requlii‘'d by this
subsection.’-and which are related in Dm
worker's productivity

(3) 1A) .The Secretary may by reuulullon
or order., provide fur Die employment of
handicapped clients In work iicllylllus cen—
ters under ,spocl(tl certificates at wuges
which are less limn the minimum applicable
under seclloi) U of tills Act or prescribed by
paragraph (J) of this subsection and which
cuiistllulu uqulinblu compensation fur such
clients In work activities centers.

(1)) For purposes of this section, the term
"work ngllvlljc* cunters" shall mean centers
pluimcd and designed exclusively lo proylde
therapeutic- activities for handicapped cli—
ents whojo .physical or mental Impairment
Is so severe,as lo make their producllvo ca—
pacity Inconsequentlal

(b) Authorlty lo promulgate the reg-
ulations und Tusuo the certificates re-
ferred lo'In section H(c) hits beeiV'tlel-
iigutod by Ihg Secretary lo the Admin-

.Istrator 'of Die Wngo and Hour'Divi-

ﬂon (Secretary's Orders.13-71 and 16-
(D FU 1786 anti 1175)), .

(c) Ihitlont workurs whoso earning or
productive ' capacity Is not Impaired
shall bc'pgkl at least the statutory
minimum wage. For patient workers
whosu earning or protluellvo capacity
H Impaired to the exleiil thiit they are
not able'to ,earn Die statutory'mini-
mum wAge,".i e regulations In this
I'url 52,(2’imvern' certificates author-
lying speblut; minimum wages for pu-

limit w/irHr? 1™ and Instllu-
lions foV litii sick, the aged, and Die
mentally Il or defective with the' fol-

lowing. gxeepttoiis wllleii arivgnverni'i
by Pitrl.V'521 and 525 of this cltllnlrl
its appropr/ale:'", -1»V|

(1) FaLlents of lip.s~Lnls or Institu-
tions waqrking ' forrmi‘iloyi'rjS iiilum
limn hospllUl or liSAciLsw.ioii*

(2) Patients' N\vorj™iyi'f In slieUeri'd
workshops, Including il'qrk acliviDi-'
centers,'as defined In'PaT t 525, uimra’'-
cd by the hospital or InsllluLlon.

0529.2 Derinltlinis.-m ' -

(a) "Adminlsin\lor”~. JiJuuui.s tin- An-
ministriiLoi' of Du: Willif-', aiid Jlnui' D i-
vision, U.S. Dcpiiitnieiil'of Labor, ur
the Admlnlstrators jiplfiQrixcd ri-pn-
sentallve,

(b) "Patient wnrk'er.." or “rt'slth'iii
worker," hereaftei' referred to us "|>a-
Illenl worker,”" means 'a sick, ainal m
mentally 1 or Tlefocljve liuhvulu.-.!
who receives lieatment. or rare bv a
II/lsplLal or llistlliitimi, WheUirr In- nr
she Is a resident or. nqt. and lias an
employment rclulluii'snip wiilli siicli i-
labllshineiit, other,iluui'lli a_ .slu-lt«*ie*
worltshop program. —L-.ji*-v;- |

(c) "Hospital nr InslUul.bni " hereh)-
after reJeired lo un "iiistltutlon." i> 1t
public or private, n'ghprq!ll nr prufi
facility primarily’ €Ni»jn;iltt In  (i.e..
more limn 50 peieepl ,pf pic Incom,- is
attributable Lo) proyj'idini: re.sltleiufal
care for the slek, themed,-or the men-
tally Il or ticfectlyV.'Tncliidi.Tg bin not
limited Lo nursing homes, intermediate
caro facilities, iesl',))ipine.s. eoiivaies-
cent homes, homes,for,The elderly am!
Infirm, halfway -ihbiise's,- residi-m

,ci-nlers fni 'drug' adtlicls'nr nleolnii', -.

and Lite like,
licensed.
(d) “Fmployment Tiilaijonsk " gen-
erally arises whenever,a paili-iit Is sul-
fercd or permitted Ip \york. The tntal
facts suri‘oundlni; a idyveil ‘sUunth"!,
other than those h .lors speelflea'ly
excluded In this subsceilon. detornuue
whether the lest Is satisfied, A inajt"
factor In tluLermining whether or im
an employment rqlulldnshlp euxisi:
under this Part Is whether the wtn!.
performed Is of any cd'ilsetiuenllal eeo-
nomlc benefitlo-the liyjllluilon. Clen-
orally, work sha|l bp'~oiisnlered lo be
of consequential economic' benefit If ii
Is of Ifie" type' Illul ndiVliniulieantH'il
workors normally perform, In whole v

Wlic e r f N@elisvll or mn

. ,
esc'e S —



ft In the Institution or elsewhere. utlon),lexcept, for‘foallcnl|' Wprkersdb

tli*nt does not, however, become
nployee merely 1 lie or she per*
i personal housekeeping chores,
ts maintaining his or her own
tcrs, or receives a token remu*.
Hun tor his or her services. Nor
the patient become an employee
caged In such activities as making
. products, where the patient vol*
,nly engages In such activity and
products become the property ot
patient mnking them,'or the funds
dting from the sale of the products
divided among the patients partlcl*
ng In that progrum or are used for
puses of purchasing materials con*
Mit In making the craft products,
the other hand, determination of
employment relationship does not
tend on the level of per/ormance of
patient or whether the work Is of
erupeullc value lo the patient,
ei "Evaluation and training” means
nugrnrn. authorized pursuant to sec*
an 11(C)(2)(A) of the Act, which pro-
les competent Instruction and super*
Jdon and Is designed to determine a
tiling patient's potential atd to
ieh adjustment to a work environ-
im or the skills related lo onu or
ore types of work. The duration of
ic evaluation and training depends
n (he total (nets of the situation, but
i no case shall exceed 12 months,
line spent In an employment rcla-
mn.dUp Ln the Institution prior to live
liveilve dale of these regulations
null be counted In determining the
iiii ulion a patient worker Is In‘cvalua-

vace higher than the gro\)n'm(nimunv'-V
vage; subject-lo an Individual jexcep-'".i:
Con;.or subject to a work"activities..'’-»
center certificate, os dq/lnod (Iri; this

rt. ee™; X,

<0) "Individual exceptlon m~ans au-
thorization, pursuant .to section -
14(c)(2)(B) of the Act, to pny“o partlc- i
ular patient worker whqsq, earping or.
productive mapacity Is severely Im*,
paired less than the group iplntmum

| = i

(%) "Work activities center,, ,|s an ad-
ministrative classification .given to a
facility which has an .'approved pro-
cram (other than a .work'i (tcllylilcs

525), authorized pursuant .(p ‘jiccllon
14(c)(3) of the Act, which Is, planned
and designed exclusively to. ' provide
work activities =.for patient® whose
physical or mental Impairment Is so
severe as to render their, proactive ca-
pacity Inconsequential\Tljc,'work.ac-
tlvllles shall be part of it recorded plan .
of therapy or care for-:such ~patients.’
fiuch activities need not,' however, bo
restricted to a particular physical or
program area of the Institution, nor lo
a particular type of work, No program
shall qualify for a j'workViltictlvitlou
center, certificate undcr}ythls part
unless the productive cnpaclty of each
Individual In the program Is.so severe-
ly Impaired as to make Lhat'pcrson In-
capable of earning as'commensurate
pay al least 25 percent of;the mini-
mum wage under section 0 of the Act,
and tho patient workers are parllclpat-

ion and training, (Any workweek | n. th t of
luring which there was regular arid rex N9 M. € program -as. a part o
urrcnl In work, even Planned therapy. —.//.el* <

engagement
though sinalU In amount, which gave
rie to an employment relationship,
shall be considered as a week spent In -
i valuation and training,)
if) "Group minimum wage" means
Hie minimum wage authorized pursu-
ant to section 1<1(c)(1) of the Act
which shall apply lo all patient work-
ers who. have completed the evalua-
tion and training program, If one has
in,in -authorized for the Institution
under this part (where no such pro*
gfim nos been authorized, iho group
minimum wage applies Immediately
in n iiitlleiH'i entering Into an cm

0] "Commensurate pay' -(the term
used In these regulations) ;Is Intended
to have the samo nicanlng'as "equita-
ble compensation” and."wages related
to tho worker’s productivity,” which
terms "aro used In .the /'statute, arid
means wages which are commensurate
with thoso paid nonhundlcnppccl work-
ers In the Institution'or’ In Industry
maintaining. acccptableJMabor .stand-
ards In t'.c vicinity for essentially the
sumo i pe, quality,"’and/'quantity of
work,So for cxampie,'the commensu-
rate pay of a patient worker who Is 16
liercenl as .productive, fonslderlnir

e»iiiu niwi ntmntiLv. as the average

vho are: Entitled-to a. commensurate;" =

center program as dg”nccjjdn .Part er

' *
‘e Cllapler(Y --Wage gnd Hour Division
()

i nonhahdﬁappcd 'worker  ‘pérforming

J,essentially'similar work In the Instllu-
¢ tlon wouldlbe at least 75 percent of
the wage paid tp such noghandlpappcd
worker.".

AN ¢)] "Stalo agoncy" means the agency
within the Stale which administers or
supervises the administration .of voca-
tional rehabilitation services In any
Slate of the United Stales, the Dis-
trict of Columbia, or any territory or

\ p'ssesslon o(the United States.

(k) "Tho Act" means the Pair Labor
Standards/Act of 10311 as amended.

D=3 <lilMUury Committee on Sheltered
WurUtliupv,

(@ The Advisory CommliLteo on
.Sheltered Workshops, appointed pcrl-
e odleally by the Secretary of Labor,

shall' advise and make recommenda-
tions to the Administrator concerningl
the administration and enforcement of
this part and the need for amend-
ments thereto and for such other pur-
poses as.may be desired by the Admin-
istrator,’

(b) The Administrator may consult
with the Advisory Committee on Shel-
tered Workshops prior to any action
taken under this part and may afford
the Committee 15 days, or such addi-
tional time as may be allowed, lo pres-
ent Its views, The Administrator may
also afford,llie Committee an opportu-
nity to present Its views In connection
will) any petition for revluw filed, any
himringl(hold, and any pifUllon for
amendment of these regulations, or
any proposed legislation by the Secre-
tary of Labor pertaining to the prob-
lems dealt.with In these regulations.

f62)\ 1Wage iniymenuU.

(@) Alpatient worker whose earning”
or productive capacity In not Impaired
ahull bo, paid at least the uLumiory
minimum , wage, A patient workerl
wliosu earning or productive capacity
Is.Impaired to the extent that the Indi-
vidual ty unable lo earn at least lho
statutory,.minimum wage may bo paid
a mibmInimtim wage but only after a
certificate, authorizing payment of
such lower wago has been obtained
from tho Wage and Hour Division,

(b) Pour types of certificates author-
izing subminimum wages are available
lor patient workers In Institutions:

§529/

Evaluation and training .group mini-
mum wage, Indlvl.dua) .exception, and
work acllvllics'eeplorvAll'but the Indi-
vidual exception are group, certificates.
Under a group certificate.,thu program
Is certificated and ,not |Ilie Individual
patient worker, In the case of the hid'-
vldual exception, .authority to pay a
subininlnunn wage must,be obtained
for each Individual. |

(e) Evaluation and Lralplng: Patient
workers' subject Lo ar\ evaluation and
training certificate sh'rl . receive at
least commoiiSMrulg pay; no minimum
wage guarantee Is reiliil|f,'tl unless the

Administrator, shall deterjnine It Is in

the best liUcrcst of the patient work-

ers that a minimum wage guarantee be

set. N

(d) Group minimum wage: Patient
workers subject to a group minimum
wage certificate shall receive at least
the minimum wage authorized In the
certificate or conimeii/hinuc pay,
whichever Is higher. TJ(u group mini-
mum wage shall not be .Uycs, and may
be more, than 50 percent,,of the mini-
mum wage under section 0 of the Aft.

(e) Individual exception: A patiepi *
worker subject to an Individual excep-
tion shall receive, not, less than the
minimum wage authorized In the Indi-
vidual exception certificate Issued lur
that patient worker or commensurate
pay, whichever Is higher, An Individu-
al exception shall nuL be less, and may
be more, than 25 porr.gnVof the mini-
mum wage under .section G of the Act.

(f) Work activities center: ZXIniieni
workers subject to a work activities
center certificate shall receive at least
commensurate pay; no ujinimum wane
guarantee Is required .unless Llie Ad-
ministrator, shall determine It Is in
the best Interest of the patient'work-
ger% that a minimum wage guarantee be

(g) Compensable time fqr a patient
worker slarls when ..the Individual
begins lo perform work Involving an’
employment relationship.,

(It) Each patient worker’s work per-
formance shall be revic\vgd by the in-
stitution at three, month Intervals
during Llie first 0 monl[)é In ...
ploymcnl relalloivshllj, ;\nd at least
every 3 months thereofiqr.and Ins nr
tier wages adjusted accordingly. The
review rhall relate the patient wurli.
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Y{f) When an Institution holds both a D¢ called to he iilicriiprt.pf, the Insti- Administrator shall determine will () “Industrial,.nomeworker® :u
work activities center certificate and a tution In writing apd It she,ll be afford - best «further any such experimental homeworker.” .afi u&eit In this pan

ed an oppoitunlty to demonstrate or

roup minimum wage certificate, rec— X .
9 P 9 achieve connllance with all lawful re—

ords showing which patient workers
~re nr.rt.tr r.\.:h r.ertllicate.
mnwir.j
..... i.e. 1 V...ur..
lions nuve been uoiliorizeu,

(ID In addition' the records required
under all the applicable provisions of
Part 510 of this chapter.

(1) Every Institution having patient
workers who are entitled lo benefits
under Hie Act shall at all limes display
a poster, as prescribed by the Adminis—
trator. In a conspicuous place In the
Institotion where It may be observed ;

quirements.
»h«t patient
x/UC*

nI|IIu i-'l

Slivi "Feitiitinri | X
Any person uti;r]|?yiWi.PVi (tnj uf.iim.

of an authorize”™ r.qpr.yscnlaUve of ill*

Administrator taken .pursuant W llili.'*

part limy, within OO.days or such inldl. U

representative y/hqi look'no part 1 iin LY. cm
rendlly by the patient workers and «ftCI|On under reviovy, \yl)o' may, t© HI* ) xvs,
other workers In the Institution. - extent ItIs deemed appropriate, ffitid y k'
(/¥ Recqrds required by this section v olpcr interested persons an opporh/anlllll
shall be kept for the periods specified Ly tol’present data]. dyig views, fHV-"'f

In Part 51G of this chapter, .
52[)"13 Sullmlmlon’\6¥ h|f®rr‘iP|hI|Iiﬁtu| lamiab;# k

i, T < i-{f
Th(! Admlnlstrator ,may rcqulro if.(
anytime the submission,of such Inlw.ij
mallpni other/tli“Vj~Rt specified rlw»';D
where Jn tl)ls pftH.iits, Is'deemed nuw”/™'/.;
prlatc’,; or piay -conduct an Invi'itlc'i-""V
lion,yyhlch. niay” Ing'udo lifarhv».";"y

0529.11 Cancellation of a certificate.

m (n) The Administrator may cancel
any certificate for cause. A certificate
may bo canceled (1) as of the dale of
Issuance. If Il Is found that fraud has
been utilized In obtaining the certifi—
cate or In permitting a patient woJrkeéf

lo be employed thereunder; (2) os of . . . L
Ilie date of vViolation, Ifit Isfound lv.it prlQ/’ to taking aiy,action puriiu»iii u
any ofthe provisions of the Act or of

appropriate,/.Ihcri Adiplnlslriilor un; -
provide an opborlunlty to olluir Im<;
cslcd persons to preuent data uni y

llie terms of llie certificate have been
violated; or (3) as of the dale of notice
of cancellation. If It Is found thill the

.certificate Is no longer necessary In VIcW3.. ‘t . ( Syt
order lo prevent curtailment of oppor— (529 H Itelutloi) tu'otlier lawx. - j
tunities for employment, or that the N | f-ihl | -
requirements of this purl have not o“prcv.son.o - S par‘t, or « %’9 s
been complied with certificate Issuqd undi;r this purl, »i,ld t
. (bl If a petition for review Is fllod --'e;xt;use In°n§?J'|m|l|apce with |a|ny |a'n“’ N
N ; i'Federal or ale law or munlulpul iwec,.

under 1529.12. the effective dale of A

nuncc establishing hlgliei standi,nu

IInl ninn-Mallon shall be postponed

nu:an any cmployeciyplployed or su
fereil or permittoil Iq Perform inilul
trial hwfvy]plj Ifqr np:mp ycr-
in this part,' meamns- (jtyf,,,mmmmion bj
any'persbii In or abdy|jitiY.bome, npanl|
ineni, LonemeiiL. or.roqiiyln a resulen
tlal usliibllshm eiiLtqf.,i(og@s for an em
ployer who suffers,,wr, pprmll.s sucl
production, rci;iirdji‘sy,. pf, Liu* soure.
(wliethcr obt.nlnei! /rpip, jyo. employe’
or elsewhere) of lhe'mfttfrlals used h)
the homeworker In sut)i production.’
(d) The woii)ecn‘3,upi]i\rgl.industry |
defined as follows: /IW* produellun u

programs,1.Certificates Issued wunder
this section shall be limited to an ef-
feetlvu period of not more ihan | year.

I U'S.M ZlAaienifmenl uf IliU pari.

h»fl/uljoil])ltdriitor may aL upy lime
acovD]Jiu:ur, her own motion or upon
«tiiuf) i.rpquest of any Interested
~Nrvyiii.'.H'UIng forlli reasonable

XV uTSJew

j tj-j m 1fJ|rw ,,f rvgulidhiiu.
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nightwear, and nei:ll)(ees..from wovei
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~ an Mhaglli‘rcil Workshops.
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elry as used herein,.Includes without
limitation, religious, s'elmol, college,
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worn on apparel or,carried on Or abou’
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r'i quantity anil quality of perform-
nee to that of nonhandicapped work-
rs receiving the prevailing wage In
lie Institution for similar work or
.nrk requiring similar skills. If similar
«0oik or work requiring similar skills Is.
o', performed by nonhandicapped
.eurkera In the Institution the prevail-
ng wage paid nonhandicapped work-
*ij In the vicinity In Industry main-
.lining acceptable labor standards
.hull be used. The review shall be
mule by a staff member or members
vho observe the patient worker(s)
ejemg ruled on a continuing basis and

who are familiar with appropriate
nonhaiu/lcuppcd production stand-
Qlds.

() No part of the minimum wage
and overtime enrncd by a pallent
worker can be deducted for the cost of
room, board or services. The patient
worker must receive.his or her wages
lice and clear, execpi for legal payroll

iliduetlons. It Is not the Intention of
these < regulations, however, to pre-—
clude the Institution thereafter ;(rom

assessing or collecting the reasonable
i.ist of room, board and other services
actually provided lo a patient worker
to the extent permitted by applicable
Federal nr State law and on the same
basis as It assesses and collects from
nonworklug patients.

15295 Ai'iillciilliin for certificate*.

(a) Application for a "certificate for
an evaluation and training program, a
group minimum wage, an Individual
exception, or a work activities center
may be filed by any Institution with
the Regional

rector of the administrative region or
area of the Wage and Hour Division,
U.S. Department of Labor. In which

the Institution Is located. Application

forms may be obtained from the ap-

propriate Office.
(b) An application for an evaluation

and training certificate i.nd for an In— {he
dividual excepl'on certificate for pay-—

ment of a wn o below 50 percent of
die minimum wage under section 0 of
me Act, shut also be /lied wllh tho
«Sliuf agency, liefore the Wage and

Hour Division can act on such an ap-—
plication. the State agency must certi—

fy thru me eva]uatj{pp.,.gm)i’.t“%lﬁr!nni-

Office or Caribbean Di-

In 1629.2 or, In the case|]0™Nim.Indlvidu.
al exception,: 'that:/',thg”~Indlvidual'3
earning .capacity Isuso severely Im-
‘paired Chat he or sheds unable to earn
at least'50;percent-pf\itfj,<jvminimumm
wage under section Q,of, the.Act. '. <

(c)'An Institution,Initially:-applying
for ft certificate, other.than an Individ-
ual exception' certificate,’ which does
not hnve the Information called tor In-
cite application, may-,bQ;lssued a tern--
poraryicertificate If;lt,)meets the re-',
qulrements.of, and pro.vUlesiassurance
of coriipllance with, tips Pad,: '

(d) Application for an Individual ex—
ception certificate nifty bo-filed at tho
time of applying for n group minimum,
wage certificate oridurlng. tho Il/a of
the certificate, The-iapplicatlon must
show, among othei’ijthinus,:..that the
.patient worker Is unabloRo earn the
minimum :wngo authorised In .the
group minimum wage,certificate,

(e) An application: for.,an’ Individual
exception filed before-,,the .patient
worker has completed evaluation and
training shall be consltler.ed timely. In
such case, If action,on thc application
Is nol-completed before .the-expiration
of the evaluation iu\d:.li;alnlng period,
the minimum wauc~fequested In the
application by the Institution (not less
than 25 percent of Illie minimum wage)
shall be the Interim minlrgum wage,

I s20.6 Criteria for cunolilerntiun m Lain

unce of certifica;emﬂ’_\'/iu.

The follovving criteria w.lll be.consid—

ered by the Administrator, In deter-

emlininc the neccsslty;of..Issuing a cer—

tificate or certificates'and .the condj.
tlons to be specified therein:

(a) The present and.previous earn-—

ings of tho patient workers,,, '
(b) Whether tho.patient,workers are
receiving commensurate pay.

(c) The nature and cxtgnt'o/ the dis—

abilities of tho patient-workers and
degree lo which these faclLors
affect earning or productive capacity
of the patient workers, .ij,,.

(d) Whether the conditions required
for certification undcr|lhlu part have
been met. Gi,--ey piye. . ®

(0) Whether tho.ccrtiflcatlon by the
3tato agency has been mudo In accord-
mire with this part

~ "f)iry

Chaplgrj.Vv— Waflo and Hour Dlvlilon

G - o = -Uu u 0.
. St-nul t.
052ﬂ,r7||w_ls*uunpa«f1f,c:ﬂrllflcul-an.'| excess of the, maximum-workweek
.(aJ-iUpon consideration of criteria plleuble under sccUpn,7 of.lhe Act.
specified In 5529.0, the Administrator (h) No patient" worker shall
may, issue a certificate or certificates, newly-employed under-, a certifier
as.approprlate.” ST Issued under lliesq regulations wili
1Cb).If a certificate U Issued, a.copy apnormal labor conditions, such ‘as

Lo the
the .Institution shall

shall -be sent
denied,
fied
reasons therefor.

,(c) A. group minimum wage certifi—
cate,may. be Issued for the entire Insti—

tution or a department ordeparlmonlLs
of the Institution. <

0529.H Term* ami
cate*, - -

, (a) A certificate shall specify Lhe
Ic,rins and conditions under which It Is
granted. .

(b) A certificate shall apply to every
patlonl .worker In the program for
Which Lhe certificate Is gmuliKI.

(c) A certificate shall be effective for

a period Lo be designated by the Ad-

ministrator, generally for a period of 1
year, Patient workers may be paid
wages-lower than Lite statutory mini-—
mum only (luring tho effective period
uf a certificate.

(d) A croup minimum wage certlfl-
cat-; shall set a special minimum wage
of nol less than 50 percent of the mini—
mum wage under section 0 of the Act,
/in  Individual' exception certl/Icatc
shall set a special minimum wage not
less than 25 percent of the minimum
wage under section 0 of the Act.

(i) An evaluation and training certif—
icate and a work activities center cer-
liflralo need nol sot a special mini—
mum wage oilier than that required
liy paragraph (f) of this section or pro-
vided for by J 529.4.

Il All patient workers subject to a
ecrliflealu. shall bo paid wages com-
mcnsurale wlvli those paid nonhiindl-
cuppcdrworkers In the Institution In
ulueh they are patients or In the vi-
cinity-. In .Industry maintaining accept-
»blii labor, standards for essentially
tint sump.type, quality, and quantity
ul uork.ibut not less than the certlfl-
rule rate applicable If such a rate has
m-cii-authorized.

iv) Patient workers shall be paid nol
IrM Hum one and one-half limes Hie
I'tftilar rale fur all Itmtr* w-n*-id

Institution.' If
be noti—
In writing of tho denial and Lhe

condition* of certifi—

strike, a lock-out, or other slrnllai er
ditlon, exist In tho.institution.

(m) Each patient, wprkcr and his
her parent or.-guardian shall be 1
formed promptly orally and In wriiln
of his or her rights.under.the Act.

(J) The terms-of uny .certificate in:
be amended for,cuusq,.upon ri.-quest
the Institution, or a.patient worker -
his or her parent or guardian, er upt
the Initiative of thu Administrator,.

0529.9 Iti-m-wnl of i-i-rljfjriili-s.

(a) Application may be filed for r
newal of any cerliflcatCi

(b) If an applicationJ renewal In
been properly and Illmvi/ filed priur i
the expiration dale, uf- a eertlficat
the certlflcale shall remain In efin
unt|l the application for rcnewn! le;
been granted’or denied,

(c) Patient workers, may be pal
wages less than Llie .statutory mini
mum after notice that llui application
for renewal lias been denied, if rcviei
of such denial Is requested In accord
ance with 1520.12: |‘/o\ndcil, ./njici-t-i-i
That If the denial 1st,affirmed oi
review, the Institution shall rcimbur.-s
nny person covered by ,Lhe ccrUHe-ali
In an amount equal Lqg-tlie (lIfli-ii-iu-i]
between the applicablu/piliilmum .ear:-
and any lower wage paid swell peisoi
subsequent to the effective dai.i- u
denial. —4*

0529.10 Itecuril* lo lie kgig.'

Every Institution shall maintain ami
have available for Inspection by Uu-
Administrator records of:

(a) Disability, which show tin-
nature of each patient, worker'.-: tbs-
ability. l.*

(b) Productivity, which sh-

productivity of each pallfn’ e
a continuing basis or at -
vitls as defined I-» 5"

(c) Prevftlllue
prevalH-i -
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February 23, 1982

Mr. George Mundell
Office of Alcoholism and

Drug Abuse
STATE OF ALASKA
.Pouch HOS5F
Juneau, :Alaska 99811
RE: :-Nugens Ranch..li”
Dear George:... >
During our phone call two weeks ago, 1 requested that

your office seek an Attorney General®s opinion on " the
applicability of the Alaska Wage and Hour Act to the work
therapy planned for <clients at Nugens Ranch. With, this
letter | would like to express my thoughts about the legal
aspects of the 1issue and the practical problems which it
presents to the program. | have copied this letter to Loyd
Gathman and Bruce Botelho with the hope that a sharing of
ideas may expedite a resolution to the question. | have also
discussed my conclusions and recommendations with the: _
program®s Board of Directors and they fully support the-r _

suggestions 1 make. .

e The Plan for the Ranch

As you know, clients at Nugens Ranch will, as part of
their treatment, be engaged 1in the cultivation of crops, the
raising of livestock, general housekeeping chores, and minor
repairs and maintenance at the facility, including the
future construction of sheds, fences and the Ilike. All of
this work is intended to be an integral part of the
treatment for each client. At the time of admission, each
client"s treatment plan will 1involve a scheme of personal
and group work therapy. AIl client work will occur with and 4
under the supervision of a counselor. In fact, individual
counseling 1is expected to occur during the work therapy.
Counselors will evaluate each <client®s ability to perform
the various assigned tasks as a measure- of Lhe <client"s
progress in treatment and the client"s employment skills.
The-progress of each -client 1in the -work, therapy program-wili-_,
be " recorded ~Ln--the —client**-: file; - and - ad justmen ts- in - -the-
treatment plan made accordingly!
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No client will be working full time, "or assigned to a
specific and regular cask. Although each <client will be
expected to perform general housekeeping chores, the work
therapy projects will change from day to day and week to
week. The tasks assigned to each client will be based on che
client®s ability to perform the work.

It is doubtful that any of the clients admitced to the
Ranch will be considered "employable™ 1in the job market. The
years of heavy drinking and street Jlife typical -of Lhe
chronic inebriate who will be treated at the facility can be
considered as much of a barrier to employment as a
traditional physical or mental handicap; Many clients may
also be suffering from alcohol related health problems -which
impair their employment potential. The .work therapy at: the
Ranch will, 1in effect, provide vocational rehabilitation.to
clients as much as it will promote future sobriety.

For- the most part, the" .work therapy performed by the
clientsmill not displace employment positions at the Ranch.
The cultivation-of ecrops?and the raising of. livestock; for
instance, are projects entirely incidential «to the purpose
of the facility and are designed purely for the benefit, of
the clients. The daily housekeeping chores expected of each
client (cleaning his or her ream, making the bedsweeping,
etc.) are tasks normally requi*ed of clients in residential
treatment programs. The Ranch will have regular employees
who will be responsible for general custodial care and minor
maintenance. Also, although some clients may assist with the
preparation of food, the Ranch will employ full time cooks
for the operation of the kitchen.

The painting and minor -renovation which clients will- be

performing on the main building and, later on, . the
construction of sheds, fences, and the Jlike, are another
matter- Although this work 1is also designed to be .an

integral part of the work therapy program, it is difficult
to argue that the Ranch would not otherwise be required to
contract for the completion of this work. Nonetheless, fronm
a counselor®s point of view, the work therapy involved 1in a
group of clients painting the hallways 1is indistinguishable
from the work therapyeinvolved in weeding the garden.

In addition, to the therapucic benefits of the work to
each client, it 1is important to recognize the 1importance of
the work therapy plan to the concept of Die Ranch. Despite
the size of the facility, every attempt 1is being made to
preserve a "family"” atmosphere at thp Ranch. No one 1intends
for the Ranch to simply "warehouse" <clients while they are
going through a long period of sobriety. Rather, che Nugens



pJan 1o operate the facility, in such a way that the ciiencs
feel a sense of belonging, and feel that they have a stake
in the venture - that the Ranch 1is as much theirs as 1t 1is
the Nugens. Having the clients work at the Ranch, and become
part of the gradual expansion and renovation of the facility
is essential to achieving this goal. That sense of family,
and feeling of belonging, 1is virtually 1impossible to achieve
with a client group who perceives their relationship to the

program as one of employees.

The Applicable State and Federal Statutes

(a)> The Alaska Wage and Hour Act. The Alaska Wage and
Hour Act, AC. 23.10.U51)-150, 1is "the basic minimum wage,
maximum work, week, and overtime compensation law in force in
the State of Alaska.".The Act establishes a minimum wage at a
rate not less than.. $.50 an hour greater than the prevailing \
federal .minimum wage of $3.35..per hour. A.S. 22.101065." m
Other.-.provisions->of*">theActr.requixerthe> payioent- of-tovertime
for -workrin excess,vr-of.. eight.: hours rper day .or 40 ehours vperev
week ,(A.S.723.10°. 06QD and: .establish :-.certain .pena lties —.form
employer violations (A.S."23 .10 .135-140) = .

The Act provides exemptions for employees engaged 1in
agriculture, fishing, domestic service, volunteer work for
non-profit organizations, etc., but none of the exemptions
enumerated 1in A.S. 23.10.055 specifically apply to patient
workers in alcohol or drug treatment programs. Subsection 70
of che Act, however, permits employers to pay subr.iinimum
wages to individuals whose -earning capacity 1is impaired by
physical, -or -..mental, ddeficiency-.A .[See ,. A.S. 23.10.070(1)]---
This ."."handicapped worker™. provi sion .is similar to Section 147-
of the federal Fair®"Labor Standards A.c-t, 29 U.S.C. 214. - But 1
the State regulations promulgated pursuant to A.S. 23. 10.070 *
make it clear that .the handicap exception 1is not intended to
apply to clients 1in alcoholism treatment facilities. AAC

15.120(f) reads as follows:

Persons undergoing rehabilitation treatment

or therapy relating to narcotics or alcoholism
are not considered handicapped for the purposes
of A.S. 23.10,.070 and this section.

Thus, the "handicapped worker"™ exception to Lhe"
Alaska Wage and Hour Act does not authorize the payment of
.Sub-minimum wages to clients at the Ranch.

Reference to other state labor statutes provides little
guidance to the interpretation of the Wage and Hour Act.
Provisions of Lhe Employment Services Act referring . to
vocational .rehabil iCation mab ..not mention drug., ort alcohol
add iction eas *ea -dis"abil"ityt, -See ;we .g.t.A _.S.123715 210 (") j -,



(5), and (9). Similarly, Che expansive del ini lions of
"employer”™ and "employee™ in Che Alaska Employment Security
Act, A.S. 23.Z0.005-535, provide liccle guidance for patient

worker situations. A.S. 23.20.526 (d)(2) does, however,

exclude from "the definition of "employment™ services per—
formed

in a facility conducted for che purpose

of carrying out a program of rehabilitation

for individuals whose earning capacity is
impaired.by age or physical or mental

deficiency or injury or providing remunerative

work for individuals who, because of their

impaired physical or mental capacity, cannot

be readily absorbed in the competitive labor

market by an individual receiving the rehabili- =« .
tation or remunerative work.

Arguably,- this “exclusion -can be read-to cover
patient®-workers; in-drug or- alcoholism, treatment facilities.:

Eut 1 doubt®- that any -court -would read A .S. 23.20.526(d)(2)"
as providing "any broader <coverage than the ™"handicapped
worker™ exemptions to the Alaska Wage and Hour Act. The
provisions of the Employment Services Act

[A.S. 23.15.210(4), (5) and (9)], the Employment Security
Act (A.S. 23.20.526(d)(2)], and the Wage and Hour "Act
[A.S. 23.10.070(1)] all seem to contemplate traditional
notions of physical and mental disability. For whatever

reasons, the Legislature has apparently chosen not to
include alcohol and drug addiction as an employment .handicap
for. the_-purposes of statewage and hour law. See, AAC
15.-20(F).

There is some 1indication that the limited handicapped
worker exemptions found in A.S. 23.10.070 are the only
authorized exceptions for the payment of a subminimum wage.

AAC 15.120(e) states that as a general rule "approval for

payment of a wage lower than established under

A.S. 23.10.065 topersons with a temporary handicap will not
be granted.”™ So 1long as alcoholism and drug addiction are
considered "temporary"™ handicaps, it seems unlikely the

State Department of . Labor would authorize payment of a
subminimum wage.to clients at the Ranch.

The fact that: there 1is no specific procedure authoriz-—
ing the program to setZk an exemption from Lhe payment of
minimum wages does not absolve the Ranch of future
liability. In State Ex Rel State Labor Commissioner VS.
Goodwi 11 Industries, 478 PL2d ~543 "(A\. Hex. r57U~) the New
Mexico Supi“eme Court held that the absence of a specific
regulatory scheme regarding, the. payment! of .subminimum wages
to pati ent--workers.-did not relieve, a program-from, liability,,
when it employed an alcoholic 1in a driver position arguing

that the work was "therapy™.
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The absence of any "specific regulations or case law
regarding patient worker payir.ents under the Alaska Wage and
hour Act does not leave the program without any inter—
pretative guidelines. The Alaska Act was modeled after the
Fair Labor Standards Act, 29 U.S.C. 201 et. (herein—
after "the FLSA"™). The Alaska Supreme Court Has held that
guestions of iInterpretation regarding the intent of the
Alaska Wage and Hour Act are to be based upon federal law.
McGinnis vs. Stevens, 543 P.2d 1221 (Alas. 1975). The Alaska
Act TtleTFTe ters to the FLSA as a guide to defining terms.
A.S. 23.10.145. Thus, it is fair to say that the record of
how federal courts have applied the FLSA to patient worker
situations will predict an Alaska court™ interpretation of

the 1issue.

b) The Fair Labor Standards Act. As mentioned, the
Alaska Act was based on.the "Fair Labor Standards Act of 1938
as amended....With some differences, the-- FLSA includes
provisions*! similar rvto::-.Alaska 7, .law -for. sthe-rpaymentn of
minimum wages ,eovertime-, compensa tion ,:etc .°c.

Amendments to the Fair Labor Standards Act..-in rl966 "

specifically 1included hospitals or institutions "primarily
engaged in the care of the sick, the aged, the mentally 1ill
or defective” within the Act"s coverage. Section 14 of the
FLSA, the federal counterpart to the "handicapped workei-"
provisions under State law, permits the payment of
subminimum wages to handicapped workers engaged 1in training
or evaluation programs, and work activity centers. The Act
authorizes the Secretary of Labor to grant a certificate of
exemption- -for., handicap workers ;in. a number of -different.

situations- land. at.:a wage rate. non. less mhan 50 per cent of.

the prevailing minimum wage. regulations promulgated-
pux-suant to Section 14 can be found in 29 C.F.R., parts 524,

525 and 529.

The application of the Fair Labor Standards Act to
patient workers has been the subject of some litigation. In
Souder v. Brennan, 367 F. Supp. 808 (D.D.C. 1973), the Act
was he Id to apply to patient workers in enon-federal
hospitals, homes and institutions Tfor the mentally retarded
and mentally ill. Similarly, Weidenfeller v. Kidul.is, 380
F. Supp.- 445 (E.D. ICSs - 1974*1 applied the Fair Labor
Standards Act . minimum wage provisions to mentally
handicapped persons 1in private boarding homes who had been
released to those homes from the State Department of Public
Welfare. King v. Carey, 405 F. Supp. 41 (W.D.N.Y. 1975) held
the FLSA applicable to minors who were civilly committed to
state camps after being adjudicated delinquent and 1in need
of supervision. of significant importance is Vhhatt v.
Stickney 344.-F. Supp..u 373, 367,..(M.D.\ Ala. ..1972) .affirmed,
sub-mom eWyattvv;\Aderholtji -503W3F. 2dVJ.305L15th-, ,Cir 19741.



h~al_¢c held rhe Act applicable Co Alabama®™ scale schools
designed Co habilicace die mentally reLarded, and co
paliencs involuntarily cornmicced Co Alabama mental
insCiCuCions. WyaCC adopCed minimum cons LiCuC ional standards
for Che adequate treatment of che mentally ill.

In establishing standards for theraputic work programs
for the severely retarded, the Wyall court held:

D Patients may be required to perform
therapeutic tasks which do not 1involve Lhe
operation and maintenance of the hospital,
.provided the specific task or any change in
assignment 1is:

(a) an integrated part of the patient”s
treatment plan and approved as a therapeutic
activity by a qualified mental health pro— A
fessional responsible for. supervising.them [ H%
patient®s treatment” eand :

(b). supervised by a staff"member to 1
oversee the therapeutic aspects of the activity.

2) Patients may voluntarily engage 1in
therapeutic labor for which the hospital would
otherwise have to pay an employee, provided
the specific labor or any change 1in labor
assignment is:

(a) an integrated part of the patient”s oy
treatment plan and approved as a therapeutic
activity by a qualified mental health pro— -
fessional responsible supervising the It
patient®s treatment; a I

(b) supervised by a staff member to g .
oversee the therapeutic ;spects of the acti- -Jws;
vity; and

(c) compensated in accordance with the
minimum wage laws of the Fair Labor Standards
Act, 29 U.S.C.1206 as amended 1966.

ld. at 381.

Wyatt also established similar standards for the
mentaTTy 1ill. See 344 F. Supp. 402.

The argument that patient work 1is therapeutic for the
patient, and therefore not traditional "employment"™, seems
to have had--li ttle- persuasive -value-vi th the courts.- .In
Souder v. Brennan, supra-fJudge Robinson noted that:



The fallacy of The argument chat the work
of the paclent-worker 1is therapeutic can be
seem in extension to ics logical extreme,
for the work of most people, inside and out
of institutions, 1is therapeutic in the
sense that 1t provides a sense of accomplish—
ment, something to occupy the time, and a
means Lo earn one"s way. Yet that hardly
mean that employers should pay workers less
for %hat they produce for them. 1d. at 813,
n.

In interpreting the FLSA, the courts viewed the "eco-—
nomic reality test”, and not the counselor/patient relation—
ship, as the key to the applicability of the law. This test
holds that -so .longas an institution derives any con-—
sequential economic benefit from the activity, an
employer/employee relationship exists rather chan a
therapeutic, oneThus,-; 1f a patient-.-, per forms, work for which,
he.v.orshe.:is ..in .no way- handicapped.and.r.froro which the
institution. -derives-- any economic.:chen.efit,-..the eeconomic”
reality test is"met and minimum wages must be paid.

One can argue that Souder, Weindefeller, Wyatt, et al.
are distinguishable Dbecause those cases primariTy 1involved
individuals who had been involuntarily conrriitted to state or
private 1institutions. With the exception of King v. Carey,
each case involved long-term placement of physically or
mentally disabled patients who were required to perform
tasks of questionable therapeutic value. Although che 1966
amendments to the FLSA specifically extended the coverage of
the Act to hospitals and mental institutions, nothing 1in che
legislative history suggests that Congress also intended Lo
cover half-way houses and residential treatment centers. It
is certainly true that the services provided by- drug and
alcohol programs are distinctly different than those
provided by large institutions for the mentally retarded.

But these technical arguments may be of little value 1in
avoiding the applicability of the federal Act. Without
guestion the Fair Labor Standards Act has been broadly
construed in favor of the employee, Gulf King Shrim
Company vs. Wirtz, 407 F.2d 308 (5th Cir. 1969) an
exceptionl to Tine Act are to bDbe strictly and narrowly
construed. Brennan vs. Great American Discount and Credi t
Company, Inc., 477 FTTH 292 , cert. deniecTfj Walker- vs.
Brennan” 4T4 U.S. 856. Questions of treatment modali ty
aside, I would be hardpressed to argue that the basic policy
considera r.iuns 1inherent in the Souder and- Wyall decisions
are not a”so applicable to clients 1in long-term residential
treatment programs such as the Ranch. -And too, the regula-—
tions adopted ..as a result of <Souder -v.:Brennan, supra,m
suggest that <clients at “the Ranch® will be covered by 7che

pat ion .-worker provisions of the FLSA.~



Following che court®s ruling 1in Souder-vs. Brennan, Che
United States Department -of Labor adopted specific
regulations governing the employment of patient workers in
hospitals and institutions at some subminimum wages. See,
29 C.F.R. Parts 524, 525 and 529. These “regulations have led
to greater <clarity on the 1issue, and are of some help in
determining the applicability of minimum wage provisions to
clients at Nugens Ranch.

29 C.F.R. 529 now provides a procedure for the
application of a certificate to employ patient workers in
hospital and institutions at subminimum wages. Unlike
Alaska“®s parallel provision, however, the federal

regulations interpret the handicapped worker provisions to
include patients at "intermediate.care facilities.._half-way
housesj—residenbial/centers ﬁrn,drugﬂaddads'—or.alcoholics?
and the :-Tikewhether.-, Iicenied -ori-notvlicensed 29 T .F-.R;
529.2 (c) **V\: -, e/ e."

Th. . regul-ati-onswembody. t-her*"economi.. *rea”Ixiy "test iPrhnd?r.c
include "#many rof wfthose~f.actorsr”™ar t-iculatede-sIni Wya tt " and
Souder. " Patient>;worker3?3?whose.. earning...capacity ryis ir»otm’
impaired must be paid the -statutory fminimum*wage:-29"C.F.R.T..
529.4(a). Patients whose earning capacity or productive
capacity 1is impaired may be paid a subminimum wage, but only
after one of four types of certificates are 1issued to the
facility by the Secretary of Labor. Although a program® can
assess the cost of room and board against the patient, this
assessment cannot come 1in the form of a deduction®"from the
pay otherx-jise to be made to the patient. 29 C.F.R. 529.4(1).

/ - i , e i
- This difference in coverage between the "handicapped
worker"™ provisions of federal and state law presents an

interesting legal question. Because federal- regulations,
include residential care centers for drug addicts and
alcoholics within the definition of "hospitals and

institutions”™, one <can presume that Section 14 of the FLSA
was meant to cover- alcoholics within the meaning of

"handicapped worker™. The State regulations, howeve**,
specifically exclude alcoholics and drug addicts from the
coverage of Alaska®"s "handicapped worker"™, provision. This

presents a conflict with A.S. 23.10.145 which reads that
"terms used in [the Alaska Wage and Hour Act] shall Dbe
defined, where applicable, as they are defined in the
federal Fair Labor Standards Act of 1938, as amended, or the

regulations adopted -under ft." The Alaska Supreme Court"s e
appl Lea tion -j.ofoc the:;*; preemption™-principle »to . labor ~:Tawy.a>,.
howeversugg est-s 5jtha frAthei”S tate i-dlaw«-wil 1 ~apply,1 Websterr

vs. Bechtel, <21 “P. 2d: 890 #(Alas:-. 1980):.



The Federal Department -of Labor will treat patient
worker situations on a case by case basis. Coverage of the
Fair Labor Standards Act to patient worker situations has
been asserted by the Wage and Hour administrator in the
following situations: a hone for emotionally disturbed
children (WH Adm  Op, June 7, 1967); a school for the
mentally retarded (WH Adm Op, Ju®y 11, 1967); a home for the
blind (WH Adm Op, June 16, 1967 ); a home for the <sged (PH
Adm Op, July 18, 1967); a nursing home (WK-286, August 27,
1974); a residential rehabiiication center (WH Adm Op,
October 20, 1967); and a community health center operating a
drug .abuse detoxication wunit, a residential care facility
and three half-way houses (WH-256, February 27, 1974).
However, the courts and the Wage and Hour Division have
foun.d the Act not applicable to the following institutions:

ar children®s home (Critchlow vs. Children®s Home
Association, 22 WH Cases 203, (D.C. Ohio) ); i poor Rouse
whereno Lmedica services were - rendered (Hodgson vs.

Harrison ~County 7322 WH ~Cases =76 ,~(3th Cir. 1976))"; a home
for neglected children (WHLAdm Op, <OQune 7, 1967); a home for."
unnrried mothers--!WH"FAdm 0p,VJune -7, 1967); a retirement
home (WH Adm Op, December 6, 1968, VA-216, April 30, 1973);
and a religious orphanage (WH Adm Op, February, 1968).

Administrative interpretations by the Wage and Hour
Division have consistently applied the economic reality test
to Che determination of whether or not an employer/employee
relationship exists in a work therapy program. Accordingly,
a patient enters into ar, employment relationship when
engaged in the ordinary maintenance, patient care, office
work and other- activities that are performed in the
operation of an institution, but does not become an employee
when performing personal housekeeping chores in his or her
immediate living quarters. However, the <cleaning of common
hallways, kitchen or diningroom detail, garbage® detail,,
etc., fall within the ordinary maintenance of a facility and
therefore involve an employment relationship. (Opinion.
WH-375, signed by Wage Hour Administrator Fvonald J. James,

March 1, 1976.)

The development of individual rehabilitation plans, and
an intention to rehabilitate <clients for the ultimate
purpose of entering the competitive labor market, does not
of itself make a patient engaged in work a non-employee
under the Act. The critical factor in. determining the
employment relationship is the consequential economic
benefit to the institution. (Opinion Wil-334, signed by
Acting Wage Hour Administrator Warren D. Landis, April 18,

1973.)
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Of significant 1importance 1is an administrative opinion
on the Act"s applicability to a residential drug abuse
treatment program. The Wage and Hour Division held that a
residential care program which seeks to establish a "family
setting” for treatment of persons with drug problems would
not be considered to involve an employment relationship
under the Act betv;een the residents and the institution
where :

(1) the work performed by the resident 1is
that which 1is ordinarily carried on on a
daily basis 1in a private home and 1is .not
for the economic benefit of the state or
local government entity, but solely for the
mutual.benefit of the occupants of the home
(institution);

(2)k-residents.do-not:perform,work,activities,
which would"ordinarily-be performed.:by gfunn 17
time employee S--of the"-institution /.sotthat , m
there is no displacement of-: regular~full time-"-*~
employees through substitution.of resident
workers; -

3) residence 1in the institution and perfor-,
mance of activities by the occupants is short
term (usually no more than a year) as opposed =
to generally 1long term occupancy in such
institutions as those concerned with the
.,mentally.illthe-mentally, retarded, .the
eaged, or the:terminally ill;

(1) the institution is relatively small,
houses a limited number of residents and. lias
no paid staff other than counselors. i

Opinion WH-317, signed by Acting Wage Hour Administrator
Warren D. Landis, March 28, 1975.

In that Opinion, Lhe Wage and Hour Division determined
that many of the institutions involved in drug abuse
treatment may well he outside the purview of the Fair Labor
Standards Act in so far as application of the law to patient
workers i1s concerned. However, the Division reaffirmed 1its
principle of deciding each case on a case by case basis.

In light of these standards, particularly those dis—
cussed in WH Adm Op-317. 1 do not believe the Ranch is under
any obligation to pay clients- for general housekeeping
chores, frovided that Che work does .not displace, regular
custodia L-cmplpyees v~ Both .:the federa.l?regulat ions ys and:*.-.the
interpretaCive opinions-v-of>ethe e:Wagen"andv Hour v>Division,
indicate that personal housekeeping chores are not covered
by the Act. Sec, e.g., 29 C.F.R. 529.2(d).
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Whether or not the* farming activities performed by
clients at the Ranch meets the "economic reality test™ 1is an
open question. A presuasive argument can be made that this
work does not result in any economic benefit to che program.
Leonard would undoubtedly weed the garden and feed the hogs
regardless of whether or not clients assise in those

efforts. The program has no intention of either vraising
crops or livestock for profit, and the impact to Che program
of a reduced food budget will be minimal at best. It s

probably true Chat the <costs of vraising fresh produce is
greater Chan any expense to the program for the purchase of
such foods, considering their wholesale price, and the large
volume of ._foodstuffs which will be donated to the Ranch.
Nonetheless, there may be a real savings to the program with
the raising of livestock. The number of hogs raised and
slaughtered at mthe Ranch may well be cheaper than the cost
of purchasing pork wholesale.

I am -itroubl ed”though -by tthe "-maintenance j*renova tion -and
construction~work?-.whichtclientsr .at«iNugense.vRarich<-vwill *be
performingT-Chis year-jfl*and-.dLn- :comingvr.years.; e-Although-: this
work is no different in" kind to the housekeeping chores and
the garden chores that clients and staff will he performing,

it does provide an economic benefit to the program. If
clients at Nugens Ranch paint the. exterior of the main
building during the summer, this will result in a
substantial savings to the program compared to the costs of
contractual labor. The same can besaid for minor reno—
vations in die .interior of the building, and the

construction of fences, sheds, etc., on the 1l-and surrounding
the buildingr | believe that, -.on its face p. this type of"work-
therapy p>meets thelL."economic ereality -test” .and. therefore,
requires the payment of wages.

Arguably, the program®s entire work-thernpy plan could
slip past federal coverage under die "family setting"”
exception outlined in WH Adm Op-317. The Ranch certainly
seeks, to establish a family atmosphere, and has designed its
work programs solely for the mutual benefit of its clients.
But three problems may preclude die program from obtaining
the protection of WH Adm 0p-317: (1) some of the work (e.g.,
the renovation and maintenance) will displace outside
contractors who would otherwise be hired to perform die
work; (2) some clients will reside at the Ranch on a
"long-term" basis , that is, more than one year; and (3)ethe
facility."s capacity to treat 48 clients, and 1its employment
of a paid staff other than counselors may well mean that it
is not a "relatively small" institution as envisioned by

that Opinion.
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I have discussed this specific matter with Ms. Kathy
Maloney, a patient-worker specialist for the Regional Office
of the l3age and Hour Division of the Department of Labor in

Seattle. It is her opinion that <che Ranch 1is simply too
large of an"operation - measured by the size of its budget,
number of clients, and number of fulltime staff - to be
considered a “Tamily"” type program. She did *recommend,

however, that the Ranch apply for a certificate to pay
subminimum wages to clients engaged 1in work therapy, depend—
ing on the results of the application of state la~;.

This leads me to a discussion of the final issue, that
is, the problems of dual coverage under State and Federal

law.

(c) The Dual Application of State and Federal Law to
the Program! Nugens Ranch, as an employer |In the SfcalLe, 1is
cl early obligated by the Alaska Wage and Hour Act to pay its
employees a wage" at Jleast $.50 an hour higher - than the
federal minimum*~"/wage. As I have discussed, however,- the
State Act does~HY0t" tell us whether patient-workers "are
"employees™ under the Act. AIl the Act does 1is exclude from
the definition of "handicapped worker™ those individuals
undergoing treatment 1in alcoholism rehabilitation programs,
thus precluding the Ranch from paying a subminimum wage to
its clients, if those clients are deemed to be "employees™

by virtue of their work therapy.

Federal law has a different scheme, however. Patient
workers have been deemed to be "employees™ under the Fair
Labor Standards:-Xct when and 1if the work therapy they are
engaged 1in meets® the "economic reality test”. Under certain
circumstances and with proper authorization, patient.-workers
may be paid a subminimum wage pursuant to Section 14 of the

FLFfA, 29 U.S.C. 214 -- the "handicapped worker™ provision of
the Act.
Thus, if Nugens Ranch is covered by the FLSA, ther.

are, at least, specific guidelines for the application of
the Act to patient-workers, and procedures for the
authorization of the payment of subminimum wages to clients.
But the specific application of federal 1law will depend on
tliree factors: (1) whether or not state law imposes a higher
standard; (2) whether or not Nugens Ranch 1is actually
covered by the FLSA and; (3) whether or not FLSA coverage
can be asserted given the constitutional [limitations imposed
by National League of Cities v. Usery, 436 U.S. 833 (1976).



Ir lhe Alaska Wage and Hour Act 1is hfeld Lo apply Lo Lhe
work therapy program at Lhe Ranch, and if AAC 15.120(e)
and ) are interpreted Lo prohibit lhe payment of
subminimum wages to clients, then the Ranch will he
0 to pay the statutory minimum wage to clients
($5.85/hour) regardless of the more relaxed provisions of
federal law. Webster v . Bechtel, supra.

On tlie other hand, it 1is possible (but extremely
unlikely) that the "handicap worker™ provisions of the
Alaska Act are interpreted to include patient workers at
residential treatment facilities, not wi thsCanding the
.e.anguage 1in 8AAC 15.120(F). IfT that were to happen, the

federal regulations issued pursuant to Section 14 of the
Fair LaborStandards Act will proha™ly apply to obtaining
the subminimum wage certificate from the:State Department of
“Labor. The" State regulations, 8AAC 15.120, refer to the
federal regulations, 29 C.F.R. Part 525, for securingv_-an.
appLicati-on= mtor-;ernploya ---person*-atv-less e-th"ah.-z"he-"mini-muiTr
wage r- - " .

IfT it is .determined, however,- th.3t neither the minimum
wage provisions of State law, nor the handicap worker
provisions of State law, apply Lo work therapy programs at
Nugens Ranch, one must then answer Lhe question of whether

the FLSA covers the Ranch.

For the program to be covered under Lhe Fair Labor
Standards Act, Nugens Ranch must be deemed to be a
"enterprise”™ which 1s "engaged 1in commerce”.* With the 1966
amendmen ts to the -Act, Congress expanded the j*defini. tion vof
"enterprise”;, toVinclud e hospitals, and other .Lea 1 tn e care:

facilities.* 29 T_F.R. 529 clarifies the definition of
hospitals and institutions to include half-way houses and
residential alcoholism and drug treatment programs. But
coverage under the "enterprise” definition is not

sufficients since the program must also be considered an
enLerprise "engaged 1in coinrierce”.

Although activities at the Ranch will not 1involve
traditional notions of interstate commerce, 1i.e., the inter—
state transfer of clients and goods, the term "commerce" as
defined in the FLSA 1is broad enough to include even the most
minimal activities that might Cross state lines. In
Adm Op-256 (signed by Warren D. Landis, Acting
Administrator, Wage and Hour Division, February 27, 1974),
the Wage and Hour Division indicated that the use of
interstate mails, telephone, and other instrumentalities of
conmsrce by a conn.unity heal fh center for the purpose of
obtaining information about clients was sufficient, .to
trigger -coverage under the Act. In_Narshal -v. Sunshiher-and>
Leisure,- -Inc.y .25T."WH..Cases :80 .(M.D. i.Fla..~19B0).j. ra rest-home”
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lor the aged was deemed to be a "enterprise engaged in
commerce™ -simply by virtue of the staff®s use and purchase
of foodstuffs which had crossed interstate lines. Thus, even
though Lhe progranm is comparatively small, and will bDe
working and referring with clients entirely within the State
of Alaska, the definition of "commerce"™ 1is so broad that it
brings the program within the am,bit of the Fair Labor
Standards Act.

But the authority of Congress to pass remedial
legislation based on the commerce clause of the Constitution
which has the effect of infringing on responsibilities ™
traditionally. delegated to the" states 1is now 1in question.e
The passage of the 1966 “and <1974 ";amendments- to the Fair *
Labor Standards- -Act, which- Zincluded » state government
employees within the coverage -offthe «Act “9(as well as hos-—
pitals and-, other "institutions) ..triggered. Ltwo —_signif«icanCar—

cases .- In .-the ---firsts-.-casey”FJafcylahd”"s v™VJir-tz i—z_3981'U .S .T183.
-— ¢ Al Ijl r-jeee . -

pu
reversed F>its“position in Wirtz,~ finding that the 1974
amendments, to the Fair Labor Standards Act violated the 10th
Amendment. National League of Cities vs. Usery, 426 U.S. 833
(1976) held that wage and hour determinations with respect

to

functions ... which state and local govern—
ments are created to provide, (including)
services .. .which the -statesihave >tradi tional~i-

ely3afforded™"eto"their-citizens- -

were -matters essential, to theb separate and Independent
existence of.-these governments and therefore beyond the
reach of Congressional power wunder the commerce clause.
National League, supra at 851. By- overruling Wirtz, the
*ourt implici tly included the operation of public schools,
-.ospitals and health care institutions within the category
£ traditional governmental functions. National League
he re fore .sugges ts that it is 1impermissible tor cNe federa
overnment to pass wage and hour Jlegislation affecting a
ocal health <care program such as Nugens Ranch which is
jnded by the state and serves an important state function.

The only two courts which have addressed the
.pitcability. of National League to local health care
eograms® are divided on the 1issue. 1In Williams vs. Eastside

ntal Health Center, 25 WH Cases 119 CN.ul Ala.J the Court

T3“%_that the National League decision prohibited---the -t
nlication of. the Fair Labor®Standards #actr to -a community tv
ntal - -hea lth -lcen ter-v+find ingp*-pthat"T"the W-care ofoamejntal™-*
pi“£hts -.was.ta >npover”-tradiCioholly--delegated™.- to -the-states "



within Lhe meaning of National League. In Rich)and County
Association vs. Marshal, 2S5 W.H. Cases -142 (7ch Cir. 1VAYT
the™ Court reached a cfifferenc conclusion, finding that the
National League decision did not prohibit the application of

trie Fair Labor Standards Act to a private, non-profit
corporation which operated a residential home for mentally
retarded adults. -The 9th Circuit based 1its decision on the

fact that the group home in question was private, and
although funded by the state, operated 1its program 1indepen—
dent of state control.

The description of the program involved in the Richland
case seems more similar to the actual operation of the Ranch
than the mental health facility 1in Alabama involved 1in the
Williams case. One difference, however, which may be signi-
ticant, 1is the fact that A.S? 47.37.010 et. seq. establishes
a scheme of significant state control over the~opera tion and
approval of local alcoholism programs._This extent.of-state
regulation:.:.appeared-:--To be a persuasive efactor?.-rfojiror the":
Williams-_.-court. in -ruling that -.the operation of a mental,
health-center byua private--noh-profit corporation served an
integral governmental function and was therefore immune from
FLSA coverage by virtue of National League. This
jurisdiction, however, will be bound by the nolding in
Richiand, notwithstanding Judge Frye®s well reasoned dissent
in that case, and the contrary holding in Williams v.
Eastside Mental Health Center, supra.

The Impact on the Program and the State

Any requirement: that a minimum wage, or subminimum wage
must: be. paid, by the "Ranch to -clients engaged in the work
therapy opens a Pandora®s box for the program. The creation
of an "employment™ vrelationship with 48 clients presents a
significant administrative burden with respect to payroll
taxes, worker®"s compensation, unemployment insurance and the
like. Its likely that a new employee position would need to
be added to handle accounting and adininisLrative work
related to the payroll- The Ranch will also face an annual
administrative review and application process to pay
subminimum wages under the FLSA and this process requires an
evaluation of the earning and productive capacity of clients
at three and six month intervals. More importantly, the
development of an employer/employee relationship with the
clients and the program seriously affects the
counselor/client relationship. This will be particularly
true if the law requires the payment of .wages for some work
(e.g., the maintenance and renovation), but not other work,

such as gardening.
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J~rom a counselor®s point of view, Lhe" gardening work
requested of clients 1is no different a form of therapy than
renovation work which clients would be asked to perforin.
Nonetheless, if clients know they will be paid a minimum
wage for one. form of work, but not the other, the
counselor®s ability to engage the <clients in the various
forms of therapy will be jJeopardized.

There is also the problem of maintaining client
sobriety if the payment of wages vresult., 1in an 1increased
amount of cash available to each client on a weekly basis.
.The Ranch 1is not designed as a lock-in facility, and clients
will _.always be free to leave the building. As presently
structured, however, clients will only be allocated a
minimal amount -of cash®".-per month for the purchase of
necessary incidentals, and therefore, the temptation to run
into town with a .pocket-, full of <cash for a "binge"™ is
reduced. But 1if federal or state vregulations require the
program-. r£o -hand -each. ;cl ient...a paychecki.-a t-n-Uhe ;.encL.-of--ifach :I:
pay-"-period this! element-of- Tontrol_-is. eroded;c-

The most- serious econsequences "may-~well "'be n dramaticsc
change in the "spirit and philosophy of the Ranch. The" Nugens -m
nave always been adept at creating a sense of family and
personal belonging with their clients, and this has been the

essence of their success 1in treatment. |If this atmosphere is
lost and i1t may well be 1lost by the <creation of an
employment relationship with clients - then the program may

be doomed to failure from the start.

The burden on your office i1s no less significant. Noni.:.
Butts~~< the..accountantrfore the program,:: has. estimated that if":
the -.Ranch." is exequired eto pay a minimum wage to .48 residents".""
at the facility, assuming that clients work for 14 hours per
week, that it will mean an increase in the operational
budget of the Ranch of some $230,000.00 next fiscal year.
This 1is a particularly troublesome financial burden for
SOADA when you consider what it will meanfor the expansion
of long-term care programs 1iri other areas of the state.

I have spoken to Judy Madsen of the Cedar Hills
facility in Washington to determine how that program has
avoided the application of minimum wage laws to~ patient
wovk. The Nugens Ranch model is similar to that which 1is now
in operation at Cedar Hills, and according to Ms. Madsen,
Cedar Hills has not run 1into any problem®™ with either state
or federal law. I don ™ know, however, how Washington sta.ee

law may differ from Alaska law. It 1is also my understanding
that Cedar Hills has not applied, to Wage and Hour for a
subminimum wage certificate pursuant to the FLSA. 1 suspect *

this, simply means .-that neither Wage/sand Hour, nor- .-Cedar.--.i
Hil Is, v.have.investi gated .-the =program."-s ® probable®* cove rag cot-
under- the efederal vAct.;:..



Conelusions -

The legal opinions and policy considerations which |
have discussed above lead me to the following conclusions:

1. The Alaska Wage and Hour Act, as presently wrilten,
will 1iequire the Ranch to pay the statutory minimum wage to
clients engaged in work therapy, which results in any

economic benefit to the facility. This conclusion is based
on my presumption that the Alaska Act will be interpreted
according to principles established under the FLSA, and my
presumption that. AAC 15.120(f) will be Viewed as a
prohibition* against paying less than a minimum wage -to
alcoholics engaged in work therapy at a residential
treatment center. As a practical matter, this will mean that
the Ranch will have to pay clients for any work therapy that
involves repair or renovation on the building, farming
activities, and any other work at the facility that has the
effect of displacing an employments position, but mill _ notr
requirer:the."."Rahch~toi-.pay -.clients .."for general ehousekeeping
chores:"-_. * .

2.. The Ranch 1is-covered -by the-provi sions of the Fair

Labor Standards Act, as amended. Therefore, unless the Ranch
is held to be exempt under the "family setting” guidelines,
it willbe required to pay the statutory minimum wage to
clients engaged in work therapy which results in any
economic benefit to the facility, unless a certificate to
pay a subminimum wage is 1issued to the Ranch pursuant to
29 C.F.R. 529.

Possible Solutionsmi:

As a first step, I believe that your request for an
Attorney General®s opinion on the 1issue 1is appropriate. At
the very least, this will give your office nnd the progranm
some 1idea of how the State Department of Labor will react to
the problem. 1 am also anxious to see if an Attorney Ceneral
more familiar with Jlabor Jlaw than myself readies the same
conclusions.

Secondly, I believe we should begin an immediate
inning process for legislative or other programatic
utions to the problem on Lhe assumption that cither Scate

or federal law, or both, will require some form of payment
for the work therapy. I use the pronoun "we"™ for -two
reasons: (1) I believe that this is an 1issue which affect.s
both SOADA and the program equally and, (2) 1 also believe
that a solution can be better achieved 1if we work Jointly
toward a resolution. 1 also don"t feel 1t 1is appropriate to
seraip the work therapy concept just because of the wage



problcn.. Ac ics most recenc Board i:eeing, Uhe Board of
Direclors of ASHS (now Alaska Alcoholism Rehabilitation Ser—
vices, Inc.) wunanimously reaffirmed the 1importance of che.
work therapy program Co Che concepc of and future success of
Nugens Ranch. We must at Jleast attempt some legislative
solution to lessen the impact on the program before we
decide to discard a concept so central to the theme of the
Ranch.

Some suggestions are as follows:

1. Seek legislation which would amend the Alaska Wage
and Hour Act to provide a specific exemption for work
therapy programs at residential drug and alcoholism centers.
Ideally, this legislation would affirm chat the operation of
drug and alcohol treatment centers by non-profit
organizations serves an "integral governmental function™”,
thus also giving the Ranch protection from the application
of. the.. FLSA..by virtue rof the. ruling...in National. "League.of >l
Cities v. Usery.

2. Seek a revision of 8 AAC 15.120(f) so that drug and *
alcoholism treatment facilities can pay a subminimum wage to
patient-workers pursuant to A.S. 23.10.070.

3. Seek a formal Administrative Opinion from the W age
and Hour Division, U.S. Department of Labor 1in an attempt to
get a ruling that the Ranch 1is exempt from FLSA coverage
under the "family setting”™ principles of WK Adm Op-317.

A. _ Restructure the work therapy program to exclude the
repair and renovation work on the facility and minimize the
economic impact of the farming activity. Add new forms of
"work therapy" that can occur during the winter months to
replace the renovation activities. Torrencej Inc., the
architects drafting the current renovation plans have
already been asked to estimate the additional costs
attributable * tocomplete renovation of the building by
outside contractors.

5. Retain the work therapy plan as drafted, obtain die
necessary funds to pay the clients for the farming and
renovation activities, but draft appropriate procedures
which permit the program to retain the clients®™ wages 1in
trust until their release from treatment. Ac that time, the
clients can be billed a <cost of care based on _their
increased earnings during treatment. This plan might
eliminate some of the accounting and payroll problems, and
ease the economic impact on the program, dt does, however,
present a new problem of collecting the fee charged from the



Finally, I anticipate that this problem will not be
resolved prior to the time that the program 1is required to
submit a 1i_inal budget for FY "83, and possibly -even not
resolved before the program opens it doors to clients. 1 ask
that you and Loyd g.we us some direction on how to approach
the budget planning with this issue unresolved.

Feel free to call me if you have any questions.

Sincerely

PRV:mjm

cc:eLeonardrNugen >f
Henri tta -Nugen--- e
Ruth Ellen Anderson
Loyd Gathman
Bruce Botelho
Board of Directors
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CS FOR HOUSE BILL 182 (L&C)

"An Act exempting participants in residential drug abuse and alcoholism
treatment programs from Alaska's minimum wage provisions, and providing
a wage scale."

The Department of Health and Social Services is supportive of this
legislation.

The issues and remedies surrounding this proposed legislation arose with
the advent of a long term care program for the chronic and significantly
debilitated alcoholic®) The individuals to be served by these programs
have long histories of unemployment, skill depreciation, loss of positive
employment experiences ar.i |°ss of positive life experiences. Long term
care is defined as treatment lasting from a minimum 120 days to a maximum
of 2 years vith an average length of 1 year.

One of the intents of long term care treatment program is to have clients
engage in a form of work therapy as part of their overall treatment regime,
Such work therapy will be designed to nelp the client ~-establish or
re-learn basic learning, life and employment skills. It is the intent of
the long term care treatment program to be more than a warehouse for the
most severely afflicted casualties of the disease alcoholism.

This legislation will permit eligible programs to apply for exemption from
the minimum wage while protecting the clients rights.



STATE OF ALAS"A

FISCAL NOTE Neva cion Late 5/12 i 3
l. REQUEST I, FISCAL DETAIL
oil 1/Resolution No.:cs FOR unJSF bin ia?fiacAgency Affected:
Title: "fln Act exempting participants in Program Category Mrrected:
Sponsor:Barnes, Clocksin. Busspll, ii~h, Lars8h”> Progran of subprogramssj Affeceeo:

Requestor:

residential drug abuse and ’'coholism treatment
EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 83 Fy 84 Fy 85 Fy 36 ! FY 87 | FYy 33
OPERATING 1 i 1
100 PERSONAL SERVICES 1 1 1 1
200 TRAVEL 1 1 1
300 CONTRACTUAL 1 [ i
<100 COMMODITIES 1 1 1 1
500 EQUIPMENT 1 ! 1 i
600 LAND S STRUCTURES 1
700 GRANTS, CLAIMS, ETC ! 1 ‘, 1
1 1 ' i
TOTAL OPERATING 1 i i
CAPITAL
REVENUE 1 -0- | -C- -0- ! -0- -0- L -o- .!
FUNDING: (Thousands or Pollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)
POSITIONS:
FULL-TIME ! 1 1 I i
PART-TIME 1 1 1 1 i
TEMPORARY 1 | | | !
1 | i I '
I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF SILL
IV. ANALYSIS: Attach a separate page for any Analysis
Prepared 3y: George E. Mundell. Acting rf Phone: 536-6201
Division:Office of Alcohoiism/Drug Abuse Date:__5 JLE&I
Approved by Commissioner; >V Jl p Date:
Dopartment: b\] t( <9,
Distribution:
Orijin-1 to Legislati r nance
Copy to Office of Man and Cuo;:% ('0o*~ Leg-'slatureiotrcluced f

Copy to Department (vor Ojvor v.or il. ouceo bills)
Copy to Sponsor
[ to R Y *f ow' r t ’'sSTU ."onsor'



STATE OF ALAS!
FISCAL NOTE

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING
CAPITAL
REVENU
FUNDING: (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS
OTHER (Specify Source)

FULL-TIME
PART-TIME
TEMPORARY

OF FUNDS TO OFFSET FISCAL IMPACT OF BILL

ANALYSIS: Attach a separate page for any Analysis

Prepored By: George E. Mundell. Acting Cnordi natnr %
Division:Office of Alcoholism/Druo Abuse 1

Approved by Cci|m_mi sioner
Department: ”\] .l Al A c<?

Phone:
Date:

586-6201
5/12/33



STATE: OF ALASKA

FISCAL NOTE Revision Date May 10 , 1983
(Page 1 of 3)
l. REQUEST -> . FISCAL DETAIL
Bi 11/Resolution No.: CS for HB 182 (L&C) Agency Affected:Labor
Title: "...residential drug abuse... 1 Program Category Affected: Worker Protection
Sponsor: House Labor & Commerce BRU, Program of Subprogram”) Affected:
RequestoTT House Labor & Commerce Labor Standards & Safety, Wage and Hour

EXPENDITURES/REVENUES: (Thousands of Dol ars)
FY 83 FY 84 FY 85 FY 86 Fy 87 FY 88

OPERATING
100 PERSONAL SERVICES 26.3 27.9 29.6 31.4 33.3
200 TRAVEL u
300 CONTRACTUAL 10.9 11.66 12.3 13.0 13.8
400 COMMODITIES 1.5 1. 1.7 1.8 r.9
500 EQUIPMENT 2.5 "0 0 0 0
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC
TOTAL OPERATING 41.2 41.1 43.6 46.2 49.0
CAPITAL"
REVENUE
FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)
POSITIONS:
PART-TIME
TEMPORARY
[Il. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
N/A
IV. ANALYSIS:- Attach a separate page for arjy*Analysis
Prepared By: Robert J. Bacolas, Sr. Phone: 465-4870
Division: Labor Standards and Safety Date: May 10, 1983
Approved by Commissioner: Jim Robiso Date: May 10, 1983
Department: Labor £7
LtG:A":b'U . e

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy to Sponsor



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA

: THIRTEENTH LEGISLATURE
--TITLE: "An Act relating to residential drug abuse..."
AGENCY AFFECTED: Department of Labor

--CSHB 182 (L&C) (Page 2 of 3)

JUn_der this Bill participants in.work therapy in long term residential drug
abuse-or alcoholism treatment programs may be paid less than the minimum wage
prescribed in AS 23..10.050 - 23.10.150, if.the rate has been approved by the

Commissioner and is in compliance with Federal Law.

The: Department'will require a Clerk Typist Ill to provide a focal point between

the'treatment agency and the Department to insure processing of applications
routing and clerical assistance for approvals and denials; mainte-
insure monitoring and periodic review of
review, and

forwaiver;
nance of central records system to
'‘program residents; answer and route inquiries and complaints for
provide clerical support to professional staff. Currently, only two programs

“ "Akeela House and Nugent's Ranch provide long term residential programs. -

"Assumptions:

Effective date of July 1, 1983
'6% per annum inflation rate.

Equipment costs in FY '84 is a one time item.
Limited to long term residential treatment for not more than 180 participants

over a two year period.

LEG:A:52



POSITION TITLE bd RANCE/STEP BARG. UNIT FORM 12 PACE/LINE
|1 1* Clerk Typist 111 G
| TYPE CF POSITION  STAFF MONTHS RP NUVBER PON NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
. PFT _ CS HB 182 Anchorage”
3. CONTINUATION LEVEL | ~. | ADDITION | JUSTIFICATION
** TYPE CF EXPENDITURE AMOUNT
1 2 3 This position will provide a focal point (liason) between
PERSONAL  SERVICES alcohol and drug abuse treatment agencies and the depart-
5. Salary 19,188 ment: Duties will include processing applications for
TR Benefits 3,04b waivers; routing and clerical assistance for approvals an<
I Supplemental Benefits B~ Ty 176 denials; maintenance of central records system for moni-
b Fixed Benefits n Z\mr toring, and review of program residents; answer and route
| o TOTAL PERSONAL SERVICES oi 26,286 inquiries and complaints for review; and provide clerical
j 10. Travel 02 0 support to professional staff.
j 11 Contractual 10,927
t| 12.  Conroodities me O 1,500 Contractual Services includes $3,<100 in rent, $2,527 for
i 13 Equlpment 05 2,5(30 indirect support services, and $5,000 for other normal
8§ 1L  Other .. operating costs.
5 IS TOTAL GosT e 7fT-2-n)-
I I The equipment line item consist of $2,500 to purchase
I- basic office equipment for this position.
i- RECHIPT OE FUNDING SORCE
i i6. Federal Receipts 1002 n
17. G.F. Match 1003
10. 100 General Funds 10011 *11,216
19. .- 1*A Receipts 1005 Woee
20. Program Receipts 1020
21. Other
Sjiv
MV RR Bin USE Q\LY di [vX
»A KEY NUMBER " “
> '
. MAGENCY 4™ Qr
! 1 Iprlocram Worker Protection CSHB 182 (L&C)
13 REQUEST FOR
NEW POSITION DRU Labor Standards & Safety Pace 3 of i3



LAW OFFICES OF

REESE, rice AND VOLLAND
A PROFESSIONAL CORPORATION

JOHN REESE 211 H STREET
WILSON A.RICE ANCHORAGE. ALASKA 9950l
PHILIP R.VOLLAND (907) 27G-S23lI
VIRGINIA BONNIE LCMBO February 18, 1983

Representative Barbara Lacher
House of Representatives
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: House Bill 182
Dear Representative Lacher:

I would Ilike to take this opportunity to comment
on H.B. 182 and, in particular, address the issue of
possible conflict between the proposed legislation and the
federal Fair Labor Standards Act.

As you may vrecall, |1 represent Alaska Alcoholism
Rehabilitation Services, Inc., the nonprofit <corporation
which owns and operates a long-term residential treatment
center for ;1lcoholics in Wasilla, Alaska. Last year, on
behalf of n client, | advised the State Office of

Alcoholism & i1 Drug Abuse of my opinion that state and
federal law required the payment of a minimum wage to
patients at residential treatment centers who are engaged in
work therapy. I suggested that legislation be adopted to
lessen the economic 1impact of this problem, and sought the
assistance of various legislators last year; however, the
session was too far along to yield results. | presume that
you have <copies of my original opinion letter to SOADA,
dated February 23, 1982, and my Jletters to Representatives
Donald 5. Clocksin, Patrick J. Carney, and Senator Jalmar
Kerttula, dated.April 2, 1982.

Since the session began this year, | have been in
frequent contact with Russ Josephson of the Law Division,
and this week with your aide, Joan Matthews. 1 am aware of
your concern about possible conflict between H.B. 182 and
the Fair Labor Standards Act and hope that my comments may
assist you 1in evaluating the proposed legislation. You may
feel free to share this letter with the named sponsors of
the bill.
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Let me begin by saying there are certain defects
in H.B. 182 that | feel need correction, and that my opinion
about possible solutions has changed since last year as a
result of recent developments in case law. I have also
proposed changes in H.B. 182 to address some problems which
are not covered by the bill. Before explaining these 1issues
in detail, let me first discuss my prior recommendations and
the somewhat confusing legal principles that are involved in
the state law/federal law conflict.

In my letter to SOADA of Ilast year, | suggested
that the application of the Fair Labor Standards Act
(hereafter F.L.S.A.) to state-funded residential treatment
centers could be avoided by adding language to state
legislation which was keyed to the decision c¢f the U.S.
Supreme Court in National League of Cities v. Usery, 426
Uu.S. 833 (1976) (hereafter National League). This was
because the National League decision held that the F.L.S.A.
did not apply to wage and hour determinations which 1involve
functions which state and local governments are created to
provide, including those services which the states have
traditionally afforded to their citizens. Among the services
enumerated by the Supreme Court in National League was the

field of "health care.”™ The holding 1in National League was
based on the application of the Tenth Amendment to the
Constitution -- the constitutional provision which prohibits

federal control over functions traditionally reserved to the
states. Although the decision in National League was limited

to states and their political subdivisions, the broad
language used by the court suggested that the decision might
also apply to state-funded, private organizations which

deliver state services such as health <care, and which are
heavily regulated by the state.

Subsequent to the decision in National League, two
federal courts specifically addressed the applicability of
the holding in National League to local health care programs
involving private nonprofit residential treatment centers

funded by states. These two cases, Williams v. Eastside
Mental Health Center, 1Inc., 509 F.Supp. 579 (N.D. Ala.,
S.D., 1980), and Richland County Assn. for Retarded

Citizens v. Marshall, 660 F.2d 388 (9th Cir. 1981), were
divided on the issue. Although the Richland County decision
held that National League did not prohibit the application
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of the Fair Labor Standards Act to a private nonprofit
corporation which operated a residential home for mentally
retarded adults, the Williams <case reached the opposite

conclusion under nearly identical circumstances. When |
originally wrote my opinion letter, it appeared possible
that well drafted legislation, which recognized the state's
interest in treating drug addicts and alcoholics as an

essential state function and which met this function through
the provision of funding to private nonprofit corporations,
could provide the necessary protection established under the
National League decision, and therefore render such
treatment centers exempt from the minimum wage requirement

of the F.L.S.A.

However, after speaking with Russ Josephson last
month, I updated my research on the subject. Decisions
issued during the last year 1in federal district courts as
well as the United States Supreme Court now indicate that

the protection originally thought: available under the
National League decision is no longer applicable to private
nonprofit organizations which receive state funding,
regardless of whether or not they are involved in

administering services otherwise provided by the state.

Since my original letter to SOADA last February,
two decisions were rendered by the United States Supreme
Court which involved the application of National League.

These cases, Hodel v. Virginia Surface Mining and
Reclamation Association, U.S. , 101 S.Ct. 2352
(1981), and United Transportation Union v. Long Island
Railroad Company, Uu.sS. , 102 S.Ct. 1349 (1982), set

out a three-pronged test to be applied 1in evaluating the
Tenth Amendment protection announced 1in National League. To
claim that a federal statute would not apply wunder the
National League principle, the cl allenging party would have
to establish that: (1) the challenged statute regulates the

"states as states"; (2) the federal regulation addresses
matters that are indisputably "attributes of state
sovereignty"; and (3) the states” compliance with the
federal law would directly impair their ability "to

structure integral operations in areas of traditional
functions.”
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Although in National League the Supreme Court
first cited fire protection, police protection, sanitation,
public health, and parks and recreation as examples of

services that are within the area of traditional operations
of state and local governments, subsequent decisions of the
U.S. district courts hav® refined these areas_ in far greater
detail. See, e.g., N.L.f .B. v. Highview, 1Inc.; 590 F.2d 174
(5th Cir. 1979) enforcement modified, 595 F .2d 339 (1979)

(the care of the aged, sick andindigent); Enrique
Molina-Estrada v. Puerto Rico Hwy. Auth., 680 F .2d 841 (lst
Cir. 1982) (highway construction); Bonnette v. California

Health & Welfare Agency, 525 F.Supp. 128 (N.D. Cal. 1981)
(in-home support services for the blind, aged and disabled);
Amersbach v. City of Cleveland, 598 F.2d 1033 (6th Cir.
1979) (operation of a municipal airport); and Alewine v.
City Council of Augusta, 505 F.Supp. 880 (S.D. Georgia 1981)
(operation of a municipal transit system). The most
significant development, however, has been the result of
appeals in Williams v. Eastside Menta] Health Center, supra,
and Richland County Assn. for Retarded Citizens v. Marshall,
supra, the two cases on which 1 based my earlier opinion.

The original Ninth Circuit decision 1in Richland

County, which held that the Fair Labor Standards Act was

applicable to private nonprofit residential treatment

centers, was vacated by the Supreme Court on jurisdictional

grounds in January of 1982, sub nom. Donovan v. Richland

County Assn. for Retarded Citizens, _ Uu.sS. , 102
S.Ct. 713 (1982). Although the practical effect of the
vacated judgment was to restore the district court"s deci—
sion apparently holding the F.L.S.A. inapplicable to the
treatment center, that opinion is unpublished and has little
legal significance.

Of importance, however, is the chain of appeals on
Williams. As you will recall, that decision held that the
Fair Labor Standards Act was not applicable to a nonprofit
treatment center because of 1its close relationship to the
state via funding and regulations, ari® because the center
served an essential state function 1in providing health care
to citizens. The district court decision was reversed by the
Eleventh Circuit on March 5, 1982 in a well-reasoned
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decision. Williams v. Eastside Mental Health Center, 669
F.2d 671 (1982) (copy enclosed). The <court held that the
protection accorded by National League was not available to
nonprofit corporations receiving funding from the state,
even though they may provide health care services on behalf
of the state. I encourage you to read =this decision
thoroughly because of the very close analogy it presents to
nonprofit corporations in Alaska which provide services
through state funding 1in the health care, drug abuse, and
alcoholism fields. In August of 1982 the decision was
appealed to the United States Supreme Court, and on
November 2, 1982 the petition for certiorari was denied by

the Supreme Court, Eastside Mental Health Center v.
Williams, Uu.s. , 51 U.S.L.W. 3340. The effect of
the denial of certiorari is to uphold the Eleventh Circuit®s
decision. It is therefore clear that the Fair Labor
Standards Act does apply to private nonprofit residential
treatment centers in Alaska, even though those programs
receive state funding, are regulated by the state and
deliver services the state might otherwise choose to provide
on its own. Thus, I recommend that it 1is futile to try to

adopt legislation stating that the treatment of alcoholics
and drug addicts through private nonprofit <corporations
serves an important state function in an attempt to pass
valid legislation that will enable these programs to pay a
minimum wage Jless than that provided under the F.L.S.A.
Because it 1isnow clear that federal law will apply to
residential treatment centers, H.B. 182 must be drafted 1in
such a way that it 1is consistent with the Fair Labor
Standards Act.

To fully understand the 1issue of conflict between
state and federal law, let me briefly explain two legal
doctrines that come into play in this area - "supremacy"
and "preemption."

Supremacy 1is a constitutional principle, based on
Article 1V of the U.S. Constitution, that state laws are
void to the extent that they actually conflict with a valid
federalstatute, that s, they present an obstacle to the
purposes and objectives of the federal statute. It is a
doctrine often <confused with a similar principle based on
the supremacy clause, the doctrine of preemption.
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Preemption is a legal doctrine that prohibits the
application of state statutes (whether 1in conflict with or
consistent with federal statutes), if the federal legis-—
lative scheme evidences a congressional purpose to "occupy
the field." Supremacy and preemption should not be confused.
The preemption principle prohibits the states from legis—
lating in a particular area; the principle of supremacy only
prohibits the states from adopting legislation 1in conflict
with federal Ilegislation.

In the labor law area, the distinction between
these two doctrines can be easily understood. The Fair Labor
Standards Act did not preempt the Ffield of Jlabor law,
Webster v. Bechtel, 621 P.2d 8y0 (Alaska 1980); see also 29
Uu.s.cC. 8218(a) (1975). Thus Alaska can adopt (and has
adopted) 1its own laws governing the rates of pay for workers*
in the state. Nonetheless, the doctrine of supremacy
prohibits t .s legislation from being in conflict with the
Fair Labor Standards Act. Thus, Alaska cannot adopt a law
that sets a lower rate of pay for workers 1in the state than
is established under federal law. Therefore, the provisions
of H.B. 182 cannt conflict with analagous provisions of the
Fair Labor Standards Act.

This brings me to my analysis of H.B. 182 as
presently drafted.

I have no problems with Section 1 insofar as it
amends _AS 23.10.070. The effect of the proposed amendment is
to invalidate 8 ANC 15.120(f) which presently states that
drug ardicts and alcoholics are not handicapped workers with
respecc to AS 23.10.070. Because of problems with Section 2
of H.B. 182, however, and because of the need to address
problems not <covered by the proposed legislation, I have
suggested some major additions to Section 1 of H.B. 182 (see
discussion b low).

AS ,23.10.070 1is analogous to Section 14 of the
Fair Labor Standards Act, 29 U.S.C. 214, the "handicapped
worker"™ provisions of the act. Thus it will be interpreted
consistent with the F.L.S.A. and the regulations adopted
thereunder. These regulations, codified at 29 C.F.R. 529
(copy enclosed), already provide a mechanism for the
approval of the payment of subminimum wages to patient
workers at "intermediate care facilities ... halfway houses,
residential centers for driK addicts or alcoholics and the
like whether licensed or not licensed.” The practical effect
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of amending AS 23.10.070 will be that affected treatment
programs will have to apply for and obtain a certificate
authorizing the payment of subminimum wages pursuant to the
procedure set forth in 29 CFR 529.

Section 14 of the F.L.S.A. only permits the
payment of subminimum wages, upon application and approval
by the Department of 1labor, of not less than 50 percent of
the prevailing minimum wage. In other words, the provision
of federal law analogous to the amendment to AS 23.10.070
proposed by H.B. 182 does not allow the payment of any wage
less than 50 percent of the prevailing minimum wage 1in
Alaska, v.Aich is now $3.85 per hour.

Because of this fact, there 1is a conflict between
H.B. 182 and the F.L.S.A. Section 2 of H.B. 182 sets the
wages for work therapy "at the vrates established under
AS 33.32.050." If you refer to AS 33.32.050 you will note
that the ‘“wage vrate authorized therein may not exceed 50
percent of the minimum wage established under AS 23.10.065.
In other words the bill, as presently written, authorizes
the payment of wages less than what 1is required by federal
law. This difference 1is fatal to the proposed legislation;
if passed as presently written it will not survive a legal
challenge based on the conflict with Section 14 of the Fair
Labor Standards Act.

Another problem created by tying the wage rate to
AS 33.32.050 1is that AS 33.32.050 will automatically repeal
in 1987. 1 suggest that it is imprudent to tie H.B. 182 to a
law that will automatically expire four years from now. This
will only mean tnat AS 47.37.245 would have to be amended
again 1in 1987.

1 have suggested additional amendments to
Section 2 regarding the assessment of treatment fees to
patient workers. My proposed subsection (b) 1is consistent
with 29 C.F.R. 529.4(i). I have also added as subsection
(c), somewhat similar to AS 33.83.50(c), clarifying a
program®"s authority to hold wages in trust and disburse
funds for appropriate purposes. As a practical matter, most
residential treatment programs® must hold money in trust .in
order to control the likelihood of intra-institutional
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theft, and allocate money to the client consistent with his
or her financial needs and other obligations.

I have no major problems with the definition of
work therapy as defined 1in Section 3 of H.B. 182. I feel,
however, that the present definition 1implies that work
therapy will involve more formal ™"training” than actually
occurs. I have suggested some minor <changes 1in language
which, I believe, more accurately reflect the concept of

work therapy.

Any statutory definition of work therapy will,
however, be 1incomplete. Litigation about this 1issue over the
years, as well as opinions generated by the Wage and Hour
Division of the Department of Labor, have only indicated the
complexity of the <concept. [See, e.g., Wyatt v. Stickney,
344 F_Supp. 373 (M.D. Ala. 1972), aff*"d sub nom. Wyatt v.
Aderholt, 503 F.2d 1305 (5th Cir. 1974); Opinion WH-375,
signed by Wage Hour Administrator Ronald J. Jones, March 1,
1976; Opinion WH-334, signed by Acting Wage Hour
Administrator Warren D. Landes, April 18, 1975. For
instance, personal housekeeping chores are not considered
work therapy under any definition, but regular building
maintenance responsibilities would be considered work
requiring compensation. There remains a question of whether
wages need be paid for work therapy which produces saleable
items from which the patients themselves profit.] Lest
AS 47.37.270(14) itself be subject to future litigation, 1
suggest that H.B. 182 mandate the Department oflLabor to
adopt regulations implementing H.B. 182. Presumably, these
regulations will be consistent with 29 C.F.R. 529, and
reflect input from programs utilizing work therapy concepts
for their clients. The end result will give programs better
guidance on when wages are required to be paid.

My proposed changes in Section 1 of H.B. 182
include a mandate Tfortne development of regulations. The
guidelines | have suggested are consistent with case law as
it has developed under Section 14 of the F.L.S.A.
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Finally, the impact of having to pay patients
engaged in work therapy at least 50 percent of the minimum
wage will be a slightly higher cost to the state than
presently exists wunder the proposed terms of H.B. 182.
Although it 1is now clear that the law requires the payment
of wages, I am not <convinced that influential members of
SOADA and the legislature will meet this responsibility by
budgeting sufficient funds for programs to meet this obliga—
tion without curtailing services. Last year, for 1instance,
the Governor®s Review Board on Alcoholism - fully aware
that clients would have to be paid wages for work therapy -
recommended a cut in the Nugen®s Ranch budget exactly
equivalent to the funds budgeted for client wages. It would
be anomalous if the Legislature adopted H.B. 182, but
residential treatment programs were not awarded sufficient
increases in grant funds to pay even the subminimum wage. |
have therefore proposed amendments in Section 2 to meet this
concern.

In summary, | therefore make the following
recommendations:

1. There is noneed to add a purpose clause to
H.B. 182,as 1 originally suggested, since it is now clear
that the Fair LaborStandards Act, as amended, 29 U.S.C.
201, et seq.,will apply to residential drug and alcohol
treatment programs in light of the U.S. Supreme Court®s
denial of certiorari in Williams v. Eastside Mental Health
Center, 669 F.2d 671 (11th Cir. 1982), cert, den., U.sS.

, 51 U.S.L.W. 3340 (Nov. 2, 1982).

2. AmendSection 1 of H.B. 182 to read as
follows:

(b) (@) Participants in residential drug
and alcoholism treatment programs may be

paid less than theminimum wage
prescribed in AS 23.10.050 - 23.10.150
for worktherapy, as defined in AS

47.37.270,and at rates approved by the
commission pursuant to this section.
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(2) The commissioner shall promul—
gate relqulations regarding the payment
of wages for work therapy. 1In establish-—
ing these regulations, the commissioner
shall be guided by the following
standards:

(A) Whether the work performed
by the patient is that which 1is ordi—
narily carried on by patients in a
residential treatment program and is not
for the economic benefit of the progranm,
but solely for the mutual benefit of the
participants;

(B) Whether the work performed
by the patient would ordinarjly be
performed by Full-time emoloyees of the
Frogranm;

(C) Whether the work performed
by the patient 1is work which~~may produce
income to the patient, other than”wages;

(D) The therapeutic benefit of
the work to the patient, the skill
required to perform the work, and the
role work therapy plays 1in the patient~rs
treatment plan;

(E) The 1impact of the wage scale
on the program, considering 1its size,
level of funding, and the therapeutic
treatment services to be provided"

3. Amend Section 2 of H.B. 182 so that it reads

Sec. 47.37.245 WAGES OF PATIENTS.

(a) Participants in residential drug
abuse and alcoholism treatment programs

shall be paid wages for work therapy, as

defined in AS 47.37.270. The coordinator

shall make sufficient grant-in-aid Tunds

available to programs for this purpose.



