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Comm e r c ia l  Fish 

S e c t i o n  A 

N u m b e r  of Loans by Locat i o n  

FY '83 to 3-18 - 8 3

A n c h o r a g e  20 Total Dollars Lo a n e d

Bethel 2 FY '83

Chug i a k  2 $ 5 , 3 0 2 , 6 2 5

Cord o v a  8

D i l l i n g h a m  1

Eagle River 3

F a i r b a n k s  2

Gustavus 2

Haines 2

H o m e r  3

Juneau 7

Kasi l o f  3

Kenai A

K e t c h i k a n  2

King Cove 1

Kipnuk 1

Kodiak 10

Menana 1

N i nilchik  1

Palmer 1

P e t e r s b u r g  4

Sand Point 1

Seward 2

Sitka 2

S o l dotna 4

Valdez 1

W a r d  Cove 1

Wrangell 2

Yaku t a t  _1_

99



V

C o mmercial Fish 

S e c t i o n  A 

FY '83 to 3 - 1 8 - 8 2  

Loans Made $ 3 5 , 0 0 0  - U nder

A n c h o r a g e $ 16 , 2 0 0
Bethel 13 , 5 0 0

C o r d o v a 2 0 , 2 5 0

C ordo v a 1 8 , 0 0 0
F ai r b a n k s 3 2 , 8 5 0

G u s t a v u s 1 9 , 8 5 0

G u s t a v u s 3 ,660
H aines 34 , 9 6 5
Ha i n es 30 , 0 0 0

Juneau 13,590
Juneau 12 , 5 0 0

Juneau 3 1 , 5 0 0

Juneau 19,425
Juneau 18,900

J uneau 3 1 , 0 5 0

J uneau 1 5 , 0 00
K a s i l o f 1 8 , 0 0 0

K e t c h i k a n 2 7 , 0 0 0

Nenana 7 , 2 0 0

Pete r s b ur g 3 1 , 5 0 0

P e t e r s b u r g 2 7 , 0 0 0

Pe t e r s b u r g 13 , 0 0 0
Si tka 1 7 , 0 0 0
Sitka 1 8 , 0 0 0

Wa r d  Cove 13 , 0 0 0

W r a n g e l 1 19,425

U r a n g e l 1 1 8,000

Yakutat 30, 00 0

T 5 7 5 , 4 6 528 Loans



C o m m e r c i a l Fish 

S e c t i o n  B 

No. of Loans by L o ca t i o n  

FY '83 to 3-18 - 8 3

A l e k n a y i k 4

A n c h o r a g e 3

C h e f o r n a k 1

Cl a r k s  Point 1

Cordova 2

D i l l i n g h a m 1

Egegik 1

Falls Bay 1

G akona 1

Haines 5

H oonah 1

11iamna 1

Juneau 3

K a s i l o f 2

Kenai 1

Kodiak 5

K o liganek 3

K w i g i l 1 ingok 1

L e v e l o c k 1

M a n o k o t a k 5

N aknek 1

N e w  S t u y a h o k 3

N i n i l c h i k 1

Pelican 2

P e t e r s b u r g 8

P i l o t Point 2

Port A l e x a n d e r 1

P ort 1 lei den 3

S and Point 2

Sewa rd 4

Sitka 2

S oldo t n 3

T e ^ k e e  Springs 1

logiak 2

U n a l a k l e e t 1
i

W h i t t i e r 2

81

Total Doll a r s  Loaned 

FY '83 

$ 4 , 4 9 5 , 1 0 2
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C o m m e rc i a l  Fish 

S e c t i o n  B 

FY '83 to 3 - 18 - 8 3

L o a n s  M a d e  $ 3 5 , 0 0 0  - U n d e r

A l e k n a g i k $ 35,000

A n c h o r a g e 3 3 , 3 0 0

A n c h o r a g e 1 0 , 0 0 0

Cl a rk s  Point 1 8 , 3 8 0

Gakona 24 , 0 0 0

Haines 1 7 , 1 0 0

Haines 2 2 , 0 5 0

Haines 1 8 , 0 0 0

Hoo na h 2 7 , 3 7 5

Juneau 3 0 , 7 5 0

K o l i g an e k 2 2 , 5 0 0

Peli c a n 3 3 , 7 5 0

P e t e r s b u r g 2 7 , 3 6 4

P e t e r s b u r g 2 8 , 5 0 0

P e t e r sb u r g 1 1 , 8 0 0

Port A l e x a n d e r 1 8 , 0 0 0

Sitka 3 , 6 0 0

Sitka 1 8 , 0 0 0

S o l d ot n a 3 3 , 7 5 0

T o g i a k 3 0 , 0 0 0

To g ia k 25, 71 0

U n a l a k l e e t 20 , 32 5

W h i t t i e r 18 , 3 0 0

W h i t t i e r 2 0 , 0 0 0

24 Loans $ 5 4 7 , 5 5 4
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C o m m e r c i a l  Fi s h  a  .

S e c t i o n  A  —  - J * © r p ^ i T s  C P i l u  

N u m b e r  of L o a n s  by L o c a t i o n '  i

FY ‘83 to  3 - 1 8 - 8 3

A n c h o r a g e

Bethel

C h u g i a k

C o r d o v a

D i l l i n g h a m

E a g l e  R i v e r

F a i r b a n k s

G u s t a v u s

H a i n e s

H c m e r  •• >

J u n e a u

K a s i l o f

Kenai

K e t c h i k a n

King Cove

K i p n u k

K o d i a k

N e n a n a

N i n i l c h i k

P a l m e r

P e t e r s b u r g

S a n d  P o i n t

S e w a r d

S i t k a

S o l d o t n a

V a l d e z

W a r d  Cove

W r a n g e l 1

Y a k u t a t

Q~ f 1QQY1-S

S e c t i o n  A

20
2
2
81
3

2
2
2
8
7

3

4 
2 1 110111
41
2
2
411
21

99

T otal D o l l a r s  L o a n e d  

F Y  '83 

$ 5 , 3 0 2 , 6 2 5  .

S e c t i o n  B

t o t a l

L/nd e/^35,
T o t j l l

9 ?  lMi'3
SI

*  5 , 3 o 2 , & 2 5  
4  4 ? S , / o 2

^ 5 ,  7 9  7  ̂ 1 2  7

_ s e c  f)
-

/ / 2 .3 , o T T
T O  T q

5 1 5 , 4 6 5  
■541,554



C o m m e r c i a l  Fish p  .

S e c t i o n  A - - t o r  p e r  n a n s  o n  I 
FY 'S3 to 3 - 1 3 - 8 2  r  

L o a n s M a d e  $ 3 5 , 0 0 0  - U n d e r

A n c h o r a g e $ 1 6 , 2 0 0

B ethel 1 3 , 5 0 0

C o r d o v a 2 0 , 2 5 0

C o r d o v a 1 8 , 0 0 0

F a i r b a n k s 3 2 , 8 5 0

G u s t a v u s 1 9 , 8 5 0

G u s t a v u s 3 , 6 6 0

H a i n es 3 4 , 9 6 5

H a i n e s  : 3 0 , 0 0 0

J u n e a u 1 3 , 5 9 0

J u n e a u 1 2 . 6 0 0

J u n e a u 31, >00

J u n e a u 1 9 , 4 2 5

J u n e a u 1 8 , 9 0 0

J u n e a u 3 1 , 0 5 0

J u n e a u 1 5 , 0 0 0

K a s i l o f 1 8 , 0 0 0

K e t c h i k a n 2 7 , 0 0 0

N e n a n a 7 , 2 0 0

P e t e r s b u r g 3 1 , 5 0 0

P e t e r s b u r g 2 7 , 0 0 0

P e t e r s b u r g 1 8 , 0 0 0

S itka 1 7 , 0 0 0

S itka 1 8 , 0 0 0

W a r d  C o v e 1 3 , 0 0 0

W r a n g e l 1 1 9 , 4 2 5

W r a n g e l 1 1 8 , 0 0 0

Y a k u t a t 3 0 , 0 0 0



C o m m e r c i a l  Fish i i I I I

S e c t i o n  B -  T u f a l  T Q / q e T e d  l o a n s  

No. o f  L o a n s  by L o c a t i o n  . J  

FY '83 to 3 - 1 8 - 8 3

A l e k n a g i k 4

A n c h o r a g e 3

C h e f o r n a k 1

C l a r k s  Point 1

C o r d o v a 2

D i l l i n g h a m 1

E g e g i k 1

Falls Bay 1

G a k o n a  • . 1

Ha i n e s 5

H o o n a h 1

1 1 iamna 1

J u n e a u 3

K a s i l o f 2

Kenai 1

K o d i a k 5

K o l i g a n e k 3

K w i g i 1 1 ingok 1

L e v e l o c k 1

M a n o k o t a k 5

N a k n e k 1

N e w  S t u y a h o k 3

N i n i l c h i k 1

P e l i c a n 2

P e t e r s b u r g 8

P i l o t  P oi n t 2

Port A l e x a n d e r 1

P o r t  H e i d e n 3

S a n d  P oint 2

S e w a r d 4

Sitka 2

S o l d o t n a 3

T e n a k e e  S p r i n g s 1

T o g i a k 2

U n a l a k l e e t 1

Whi t t i e r
O

8 T

Total D o l l a r s  L o a n e d  

' FY '83 

$ 4 , 4 9 5 , 1 0 2



C o m m e r c i a l  Fish . 1  , , .

S e c t i o n  B F u r < a |  T Q f q e i t d  i C G r V S

FY '83 to 3 - 1 8 - 8 3  

L o a n s  M a d e  $ 3 5 , 0 0 0  - U n d e r

A l e k n a g i k  $ 3 5 , 0 0 0

A n c h o r a g e  3 3 , 3 0 0

A n c h o r a g e  1 0 , 0 0 0

C l a r k s  P o i n t  1 8 , 3 8 0

G a k o n a  2 4 , 0 0 0

H a i n e s  1 7 , 1 0 0

H a i n e s  2 2 , 0 5 0

H a i n e s  1 8 , 0 0 0

H o o n a h  2 7 , 3 7 5

J u n e a u  3 0 , 7 5 0

K o l i g a n e k  2 2 , 5 0 0

P e l i c a n  3 3 , 7 5 0

P e t e r s b u r g  2 7 , 3 6 4

P e t e r s b u r g  2 8 , 5 0 0

P e t e r s b u r g  1 1 , 8 0 0

Por t A l e x a n d e r  1 8 , 0 0 0

Sitka 3 , 6 0 0

Sitka 1 8 , 0 0 0

S o l d o t n a  ' 3 3 , 7 5 0

T o g i a k  3 0 , 0 0 0

T o g i a k  2 5 , 7 1 0

U n a l a k l e e t  t 2 0 , 3 2 5

W h i t t i e r  ’’ 1 8 , 3 0 0

W h i t t i e r  2 0 , 0 0 0

24 Loans $ 5 4 7 , 5 5 4
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sH/FD E P A R T M E N T  O F  L A W

I F F  ICE OF THE ATTORNEY  GENERAL

Sill Sheffield, Governor

POUCH K  -  S T A T E  CAPITO L  
JU N EA U , A LA S K A  9 9 S I1  
PHONE: (907) 465-3600

M a r c h  16, 1983

The able R i c k  U e h l i n g
R< ' •: r . •::-;>■ \tive
Ax .ate L e g i s l a t u r e
Por
Juneau, A l a s k a  99811

Re; CSHB 15 ( L o ? r & )

D e a r  R e p r e s e n t a t i v e  Uehling:

Y o u  a s k e d  us to r e v i e w  C o m m i t t e e  S u b s t i t u t e  for H o u s e  
B i l l  15 (Loans) to d e t e r m i n e  the l e g a l i t y  of c e r t a i n  n e w  sections 
of the b i l l  a d d e d  b y  the committee. Spec if i c a l l y ,  y o u  a s k e d  for 
o u r  o p i n i o n  r e g a r d i n g  s e c t i o n  2 , w h i c h  w o u l d  m a n d a t e  that at 
least 10 p e r c e n t  o f  a v a i l a b l e  m o n e y  be u s e d  for c o m m e r c i a l  f i s h­
ing loans of $ 35 ,0 00  or less, and s e c t i o n  3, w h i c h  w o u l d  a c c e l e r­
ate the loan if a b o r r o w e r  ceases to be a state resident.

U n f o r t u n a t e l y ,  a l t h o u g h  y o u r  r e q u e s t  w a s  d e l i v e r e d  to 
this o f f i c e  on M a r c h  9, 1983, I did not r e c e i v e  it u n t i l
M a r c h  14, 1983. As a result, I hav e n o t  b e e n  able to r e v i e w  it 
in the k i n d  of d e p t h  w hich’ w o u l d  w o u l d  b e  m o s t  desirable. H o w­
ever, in the l i m i t e d  time x^hich w a s  a vail able, I h a v e  d e v e l o p e d  
some thoughts.

First, I see no c o n s t i t u t i o n a l  p r o b l e m  w i t h  s e c t i o n  2. 
T h a t  s e c t i o n  w o u l d  r e q u i r e  that at least 10 p e r c e n t  of the m o n e y  
that is a v a i l a b l e  for c o m m e r c i a l  f i s h i n g  loans b e  a l l o c a t e d  for 
loans of $ 3 5 , 0 0 0  or less. This w o u l d  be a p e r m i s s i b l e  e x e rci se 
of the l e g i s l a t u r e ' s  p o w e r  to e s t a b l i s h  the b a s i c  g u i d e l i n e s  for 
a d m i n i s t r a t i o n  of the losa p r o g r a m  by the e x e c u t i v e  branch.

On the o t h e r  :d, s e c t i o n  3 does r a i s e  c o n s t i t u t i o n a l  
questi o n s .  Howeve r, it ~s m y  o p i n i o n  that the p r o v i s i o n  w o u l d  be 
found c o n s t i t u t i o n a l  if c h a l l e n g e d  in the courts. This confi r m s  
m y  e a r l i e r  o f f - t h e - c u f f  advice I gave to the H o u s e  S p e c i a l  C o m­
mi t t e e  on S t a t e  Loans.

S e c t i o n  3 w o u l d  add a n e w  s u b s e c t i o n  to AS 16.10.320. 
T h a t  s u b s e c t i o n  x^ou'ld p r o v i d e  in s u b s t a n c e  that a c o m m e r c i a l  
f i s h i n g  loan to a q u a l i f i e d  state r e s i d e n t  w o u l d  b e  a c c e l e r a t e d  
and r e p a y m e n t  w o u l d  be r e q u i r e d  w i t h i n  120 days a f t e r  the b o r r o w­
er c eases to be a state lesident.



T h e  H o n o r a b l e  R i c k  U e h l i n g M a r c h  16, 1983
Page 2

Initially, it is c l e a r  that the state c o n s t i t u t i o n a l l y  
can limit m o n e t a r y  benefit s, i n c l u d i n g  b e l o w - m a r k e t - r a t e  c o m m e r­
cial f i s h i n g  loans in p a r t i c u l a r ,  to b o n a  fide state residents. 
See 1982 Op. A t t ' y  Gen. No. 12 (Alaska N o v e m b e r  26). However, a 
c o n s t i t u t i o n a l  q u e s t i o n  is r a i s e d  b y  m a k i n g  such a loan due and 
p a y a b l e  120 days after  c h a n g i n g  residency, since such a p r o v i s i o n  
m a y  b e  v i e w e d  as p e n a l i z i n g  the right of A l a s k a  r e s i d ents to m i­
gr a t e  to o t h e r - states. .

In the l i m it ed time a v a i l a b l e  I have b e e n  u nable to 
find any cases d i r e c t l y  on point. However, it appears that the 
courts a p p l y  a b a l a n c i n g  test in such a c o n text to determine  
w h e t h e r  the state's i n t e r e s t  in p r e s e r v i n g  the s t a t u t o r y  scheme 
o u t w e i g h s  the p e n a l t y  i m p o s e d  on the individual. See e.g. 
W i l l i a m s  v. Z o b e l , 619 P . 2d 422, 427 (Alaska 1980) (plurality
opinion); id. at 431 n. 1 (Rabinowitz, C.J., concurring); id. at 
439 (Connor, J. , dissenting); W i l l i a m s  v. Z o b e l , 619 P . 23 448, 
453 (Alaska 1980), r e v e r s e d  on other grounds, Zobel v. W i l l i a m s , 
  U.S. ____ , 72 L . E d .2d 672 (1982).

In s t r i k i n g  the b a l a n c e  here, w e  b e l i e v e  the courts 
w o u l d  find that legiti m a t e  s t a t e  o b j e c t i v e s  u n d e r l y i n g  s e c t i o n  3 
o u t w e i g h  any in dividual, r i g h t s  involved. S e v e r a l  legit i m a t e  
s tate i n t e r e s t s  w o u l d  b e  s e r v e d  by a c c e l e r a t i n g  loans u p o n  a 
c hange in residence. The m o s t  important, obviously, w o u l d  be 
e n s u r i n g  that d i rect state m o n e t a r y  b e n e f i t s  (i.e., s u b s i d i z e d  
loans) r un only to b o n a  fide s tate residents. This clearly is a 
p e r m i s s i b l e  s ta te objective. If loans to r e s i d e n t s  are a c c e l­
era t e d  a n d  r e p a i d  at the t i m e  the b o r r o w e r  m o v e s  out of the 
state, that m o n e y  i m m e d i a t e l y  b e c o m e s  a v a i l a b l e  to loan to a n o t h­
er b o n a  fide state resident. In this way, only b o n a  fide state 
r e s i d e n t s  w i l l  r e c e i v e  the b e n e f i t s  of the state loan program.

A  s e c o n d  p e r m i s s i b l e  state i n t e r e s t  in a c c e l e r a t i o n  
u p o n  a c h a n g e  in r e s i d e n c y  is s a f e g u a r d i n g  the fiscal i r ^ ^ g r i t y  
of the loan  program. L o a n  a d m i n i s t r a t i o n ,  i n c l u d i n g  b r i n g i n g  
d e l i n q u e n t  loans curren t and e f f e c t i n g  f o r e c l o s u r e  if necessary, 
w i l l  be s i g n i f i c a n t l y  e a s i e r  if the b o r r o w e r  is a state resident. 
If loans to n o n r e s i d e n t s  r e m a i n  o u t standing, the state may have 
to f o r e c l o s e  on c o l l a t e r a l  w h i c h  is no l o n g e r  w i t h i q  the state, 
m a y  h a v e  to e x e r c i s e  l o n g - a r m  j u r i s d i c t i o n  over bo rrowers, etc. 
In that event, the state's a b i l i t y  to p r e s e r v e  the i n t e g r i t y  of 
the r e v o l v i n g  loan f u n d  w i l l  be h a m p e r e d  s i g n i ficantly.

Finally, as the H o u s e  Special C o m m i t t e e  on State Loans 
letter, of i ntent a c c o m p a n y i n g  C S H B  15 (Loans) m a k e s  clear, one of 
the m o s t  d i f f i c u l t  p r o b l e m s  f a c i n g  the c o m m e r c i a l  f i shin g loan 
p r o g r a m  h a s  b e e n  e n s u r i n g  that only b o n a  fide state residents
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qualify. T h e  c o m m i t t e e  n o t e d  that ..traditional i n d i c i a  of r e s i­
den c y  are v e r y  easy to obtain. As a result, it is c o n c e i v a b l e  
that n o n r e s i d e n t  l o a n  a p p l i c a n t s  c o u l d  come, to A l a s k a  for the 
m i n i m u m  p e r i o d ' r e q u i r e d  to q u a l i f y  f o r  a l o a n  -- e.g., the two 
y e a r s  w h i c h  CSHB 15 (Loans) w o u l d  r e q u i r e  -- only to r e t u r n  i m­
me d i a t e l y  to some o t h e r  s t ate u p o n  r e c e i v i n g  the loan. A n  im- 
m e d i a t e  a c c e l e r a t i o n  c l a u s e  w o u l d  give the state the p o w e r  to 
t e r m i n a t e  the loan, w i t h o u t  the n e c e s s i t y  of p r o v i n g  r e s i d e n c y  
f r a u d  at the tim e the loan w a s  made. In o t h e r  words, it p r o v i d e s  
a s i g n i f i c a n t  s a f e g u a r d  a g a i n s t  r e s i d e n c y  fraud.

A g a i n s t  these p e r m i s s i b l e  s tate i n t e r e s t s  m u s t  b e  b a l­
an c e d  the i n d i v i d u a l’s r i g h t’to m i g r a t e  f r o m  one state to a n o t h­
er. We h a v e  n o  ide a h o w  the courts w o u l d  s trike  the b a l­
ance. P a r t i c u l a r l y  w i t h  r e s p e c t  to loans f o r  l i mited entry p e r­
mits, the courts m a y  b e  i n c l i n e d  to strike the b a l a n c e  in favo r 
of the i n d i v i d u a l  since the c o m m e r c i a l  f i shing loan p r o g r a m  is 
the only c u r r e n t l y  a v a i l a b l e  m e c h a n i s m  for f i n a n c i n g  the p u r c h a s e  
of a l i m i t e d  e n t r y  p e r m i t  u s i n g  the p e r m i t  as c o l l a t e r a l  for the 
loan. 1/ In o t h e r  w ords, ^no - a l t e r n a t i v e  f i n a n c i n g  m i g h t  be 
a v a i l a b l e  to a b o r r o w e r  m i g r a t i n g  to a n o t h e r  state.

However , a g a i n s t  this i n d i v i d u a l  interest, a n u m b e r  of 
a d d i t i o n a l  f a c tors m u s t  b e  b a l a n c e d .  The first is that n o n r e s i­
dent?; s i m p l y  do not h a v e  the same r i g h t  to state b e n e f i t s  that 
s t a t e  r e s i d e n t s  ha'/e! M o r e o v e r ,  if enacted, the a c c e l e r a t i o n  
p r o v i s i o n  w o u l d  b e  a p a r t  of e v e r y  loan contract. A  b o r r o w e r  m a y  

• b e  e s t o p p e d  to a s s e r t  that the p r o v i s i o n  is invalid. Finally, 
an d  m o s t  s i g n i f i c a n t l y ,  a n y  d e c i s i o n  to change r e s i d e n c y  n e c e s­
sar i l y  c a r r i e s  w i t h  it c e r t a i n  c o n s e q u e n c e s  in terms of state 

• b e n e f i t s .  F o l l o w i n g  a c h a n g e  in re sidency, the i n d i v i d u a l  no 
l o n g e r  is e l i g i b l e  for b e n e f i t s  a f f o r d e d  r e s i d e n t s  by his f ormer 
st a t e  of r e s i d e n c e  w h i l e  he is e l i g i b l e  for b e n e f i t s  a f f o r d e d  by 
his n e w  state of re sid e n c e .  In this case, it w o u l d  s e e m  that 
one o f  the b e n e f i t s  f o r  w h i c h  e l i g i b i l i t y  w o u l d  b e  lost is a c o n­
ti n u i n g  state s u b s i d i z e d  loan.

Th i s  does not m e a n  that a state cou ld r e q u i r e

1/ The C o m m e r c i a l  F i s h i n g  a n d  A g r i c u l t u r e  B a n k  is a u t h o r i z e d  to 
f i n a n c e  l i m i t e d  entr y p e r m i t s  u s i n g  the p e r m i t  as collateral. 
However , b e c a u s e  of c o n s t i t u t i o n a l  c h a l l e n g e s  to the limi ted 
e n t r y  program,  C FAB c u r r e n t l y  is not t a k i n g  p e r m i t s  as c o l l a t e r a l  
for loans to f i n a n c e  the p u r c h a s e  of permits.
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f o r f e i t u r e  o f  all p r e v i o u s  b e n e f i t s  u p o n  a change in residency. 
F o r  example, a s t a t u t e  r e q u i r i n g  r e p a y m e n t  of all p r e v i o u s l y  
g r a n t e d  b e n e f i t s  w o u l d  p r e s e n t  p r e c i s e l y  t h e . k i n d  of b a r r i e r  to 
i n t e r s t a t e  m i g r a t i o n  w h i c h  at least f o u r  m e m b e r s  of the U n i t e d  
S t a t e s  S u p r e m e  C o u r t  • f o u n d  i m p e r m i s s i b l e  in Zobel v. W i l l i a m s , 
s u p r a . (See c o n c u r r i n g  o p i n i o n  of J u s t i c e  Brennan.)

H o w e v e r ,  that is n o t  w h a t  s e c t i o n  3 w o u l d  accomplish. 
A l l  it w o u l d  do is r e q u i r e  a p e r s o n  c e asing A l a s k a  r e s i d e n c e  to 
f o r e g o  the c o n t i n u i n g  f uture  state subsidy of the loan.

Summar i z i n g ,  it is our o p i n i o n  that section 3, w h i c h  
w o u l d  a c c e l e r a t e  a c o m m e r c i a l  f i s h i n g  loan i f •a b o r r o w e r  ceases 
to b e  a s t a t e  resid e n t ,  p r o b a b l y  w o u l d  be found c o n s t i t u t i o n a l  if 
c h a l l e n g e d  in court. However, the q u e s t i o n  is not e n t irel y free 
f r o m  doubt, and w e  cannot give a certain answer.

W e  h o p e  this a n s wers y o u r  question. If we can be of 
f u r t h e r  assist a n c e ,  p l e a s e  conta ct us at your convenience.

Sincerely,

N O R M A N  C. G O R S U C H
A T T O R N E Y  G E N E R A L  ■"""

G. T homas K o e s t e r  
A s s i s t a n t  A t t o r n e y  Gene ral

G T K : d i m



Bill Sheffield, Governor

D E P A R T M E N T  O F  L A W
POUCH K  -  S7V4 T E  CAPITO L  
JU N E A  U. A LA  SKA 99 S i t  . 
PHO NE: (907) -165-3600OFF ICE  OF  THE A TTO RNEY  GENERA L

M a r c h  21, 1983

T h e  H o n o r a b l e  R i c k  U e h l i n g  
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J u neau, A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  Uehli ng:

This l e t t e r  is in r e s p o n s e  to y o u r  r e quest for a b r i e f
w r i t t e n  s u m m a r y  of the D e p a r t m e n t  of L a w ' s  t e s t i m o n y  b e f o r e  y o u r  
c o m m i t t e e  on the s u b j e c t  of the c o n s t i t u t i o n a l i t y  of a t w o - y e a r  
r e s i d e n c y  r e q u i r e m e n t  for c o m m e r c i a l  f i s h i n g  loans.

Simply, w e  b e l i e v e  that the t w o ^ y s a r  r e q u i r e m e n t  is
v e r y  d e f e n s i b l e  u n d e r  e i t h e r  the p t a t e  or f e deral consti t u t i o n .  
O n  the o t h e r  hand, the law in this area is u n c e r t a i n ;  any l e ng th 
of time b e y o n d  one y e a r  is p a s t  the p r e s e n t  b o u n d a r i e s  o f  j u d i c i­
all y  a p p r o v e d  r e q u i r e m e n t s  a n d  t h e r e f o r e  carrie s a s u b s t a n t i a l  
r i s k  of b e i n g  f o u n d  u n c o n s t i t u t i o n a l .  If, h o w e v e r ,  a n y  p r o g r a m  
c an s u s t a i n  a t w o - y e a r  r e s i d e n c y  r e q u i r e m e n t ,  b o t h  the s t u d e n t  
loan p r o g r a m  a nd the c o m m e r c i a l  f i s h i n g  loan p r o g r a m  p r e s e n t  the 
m o s t  c o m p e l l i n g  c i r c u m s t a n c e s  for such an extensi on. B o t h  p r o­
gram s  m u s t  a d d r e s s  the v e r y  r e a l  p r o b l e m s  of m o b i l i t y  of loan 
r e c i p i e n t s  c o u p l e d  w i t h  an e x t r e m e l y  g e n e r o u s  loan program. C o n­
sequ e n t l y ,  i. he n o r m a l  s u p e r f i c i a l  i n d i c i a  of a s u b j e c t i v e  inte nt 
to c o n s i d e r  o n e s e l f  a c i t i z e n  of the Stat e of A l a s k a ,  such as 
v o t e r  r e g i s t r a t i o n ,  d r i v e r s  license, and even the o n e - y e a r  r e s i­
den c y  req.-‘r c m e n t , are n o t  as v a l i d  as they w o u l d  be i n  other 
p r o g r a m s .  As a result, w e  b e l i e v e  that a c o u r t  c o u l d  r e a d i l y  
f i n d  that t here is a r a t i o n a l e  b a s i s  for c h o o s i n g  a t w o - y e a r  
r e s i d e n c y  r e q u i r e m e n t  o v e r  e i t h e r  a o n e - y e a r  r e s i d e n c y  r e q u i r e­
me n t  or any of the o t h e r  o b j e c t i v e  stand a i d s  n o r m a l l y  u s e d  by the 
l e g i s l a t u r e .  v

If y o u  h a v e  a n y  qu esti o n s ,  or if y o u  w i s h  f u r t h e r  
t e s t i m o n y  on this or any o t h e r  r e s i d e n c y  r e q u i r e m e n t ,  p l e a s e  do 
n o t  h e s i t a t e  to call.

S i n c e r e l y

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

RKN :mr

R o b e r t  M. M a y n a r d  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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Alaska House o f  Representatives

MEMORANDUM

TO: Rep. Rick Uehling DATE: February 23, 1383
Chairman/ Loans Carmittee^^

Members, Loans Committee

FROM: Rep. Jack Fuller

To help you become familiar with the issue of durational residency in 
the state's commercial fishing loan program, I have attached information 
v;'nich I think you will find useful. Included is a copy of the present 
statute, the two letters to the Division of Business Loans firm the 
Attorney General's office, and a copy of ny letter outlining my concerns 
with HB 15.

A little history on this loan program might be useful. Legislative 
changes made to the state's fishermen's loans programs last year 
combined the Fishermen's Mortgage and Note Fund with the entry permit 
loans program. Prior to that, the department only made loans for 
permits; loans for boats and gear are made through AIDA. The 
Fishermen's Mortgage and Note Fund was designed in 1980 to help new 
entrants into the fisheries receive loans for entry permits, boats and 
gear.

The basic provisions of the program are: loans may be made for up to
$100,000 for purchase of an entry permit, boat or gear at an interest 
rate of 10^ percent for up to fifteen years. Loans may be made for up 
to 90 percent of the appraised value of collateral, except in certain 
instances loans may be made for up to 100 percent of the value of an 
entay permit. To be eligible for the program, a person must have been a 
resident of the state for five years, be economically dependent upon 
coirrrercial fishing for a livelihood and have fished conrrercially as a 
traditional way of life. The program is targeted on persons who live in 
areas of the state where lack of training or lack of employment 
opportunities leave ccrrmercial fishing as the only economical way of 
making a living. Loans are to be made to fishermen who do not have 
alternate sources of financing available to them, which rules out 
fishermen whG would be eligible for leans through AIDA.

I have been working on th'.s program for a long time and there is still 
much to be done to assist fishermen in securing loans, A two-year 
residency requirement for eligibility for a commercial^fishing loan 
would-help guarantee that only true residents of the state obtain loans.
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Given the high degree of mobility of fishermen, one year :.s 
insufficient to ascertain residency. It will take that long to 
determine who is and who is not a resident. To be fair to the real 
residents or this state, I hope this cannittee will consider going for a 
two-year residency requirement.

Our attorney, Billy Berrier, advises me that the cannittee should 
include a letter of intent if it adopts a two-year requirement. This 
letter would clearly state why the ccmmittee finds two years a 
reasonable requirement, and say that if the court should find it not 
reasonable, the legislature would have adopted -the bill anyway with a 
shorter residency requirement. A draft is being prepared new.

Tc date, only one loan from this program has been made in my district. 
Frankly, I am worried that if it is opened up to more people by the 
imposition of a one-year requirement, limited funds would soon be gone. 
The more sophisticated fishermen would soon drain- all the funds. The 
program received only $1.8 million last year. To that end, I am working 
on language which would guarantee a certain portion of the loan funds 
for very small I.ms, say under $30,000. I will be providing you with 
specific language soon.

Finally, in light of assistant attorney general Ten Koester's testimony 
bei .re the cannittee regarding the differences between HB 15 and SB 73,
I would like to propose the following amendment:

Page 1, line 17, add the following language after the word "years":

including the year immediately preceding the date of 
application

I believe that this will satisfy the concerns expressed in the February 
22, 1983 letter to the cormittee.
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MEMORANDUM

FROM:

SUBJECT:

Rep. Rick Uehling 
Chairman, Loans Caimittee

r.'TZ: February 21, 1983
nittee 

Rep. Jack Full

HB 15 - residency requirements for fishing loans

The availability of commercial fishing loans is extremely important 
to the people of my district and I am interested in the speedy passage 
of legislation which would guarantee that the program will continue. As 
you know, emergency regulations are only in effect until April 1983.

I would like to bring up for the committee's consideration the 
questions of amending the current five year residency requirement to two 
years, rather than the one year proposed in HB 15 and also in SB 73 
introduced by the Governor.

I would like to draw ycur attention to the November 26, 1982 letter 
to Dan Hostak of the Division of Business Loans frcm then-Attomey 
General W. Condon, who points out that we are defending the two-year 
durational residency requirement for eligibility to apply for 
scholarship loans. That issue currently is before the federal court in 
San Francisco. Mr. Condon goes on to state that "similar considerations 
apply to commercial fishermen. Fishermen comprise a highly mobile 
population. Alaska's fisheries attract residents of many states who, of 
necessity, must spend a considerable amount of time in Alaska. While 
here, it is quite easy to obtain many of the normal indicia of Alaska 
residence: housing, mailing address, voter registration, driver's'
license, etc. Following repeal of the personal income tax, there are 
few negative consequences attached to declaring Alaska residency.

"Finally, the ccnrrercial fishing loan program is extremely
attractive to prospective fishermen These considerations may make it
permissible for the state to require more than a one-year durational 
residency requirement. We will have more guidance on this question 
following a decision in Andress [student loan case]."

A December 6, 1982 letter to Dan Hostak from the new Attorney 
General, Norm Gorsuch, again raises the issue of a two-year residency 
requirement. I quote, "A good faith argument could be made that two 
years is permissible because of the highly transient nature of 
fishermen, although it is more likely than not that a two-year
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Rep. Uehling 
February 21, 1983 
page 2

durational residency requirement would be found unconstitutional if 
challenged in court."

I would like to ' \ the carmittee to look further into this issue 
during its deliberations on HB 15. I would be interested in testimony 
fran the Attorney General's office and frcm the Division of Business 
Loans regarding particular problems of establishing residency for 
fishermen.

Thank you for your consideration.
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No v em ber 26, 1982

D.A. Hostak, Directo r 
D i v i s i o n  of Business Loans 

and Veterans Affairs 
D e p a r t m e n t  of Commerce 

and E c o n o m i c  D e v e l o p m e n t  
Pouch D
Juneau, A l a s k a  99811

Re: C o n s t i t u t i o n a l i t y  of Residence
Requir e m e n t  for Fishing Loans 
(AS 16.10.310) .
Our file 366-161-33.

Dear Mr. Hostakr

Yo u  r e q u e s t e d  our o p i n i o n  regarding the c o n s t i t u t i o n­

ality of the five-year durat ional residency requirement for com-rr- r

m e r c i a l  fishing loans unde r AS 16 .10.300 — 16.10.370. AS 16.10- 

.310(a)(1), r e p e a l e d  and reen acted earlier this y e a r  (1982 SLA, 

ch. 113, § 7), provides:

(a) The d epa rtment may

(1 ) make loans to

(A) individual commercia l fishermen  who 
have been state residents for a continuo us period 
of five years i m m e d i a t e l y  p r e c e d i n g  the date of 
applic a t i o n  for a loan under AS 16 .10 . 300--16.10- 
.370 and ha ve h a d  a c r e w m e m b e r  or c ommercial  f i s h­
ing license under AS 16.05.480 or a permit under 
AS 16.43 for any one of the past five years, and 
who a c t ive ly p a r t i c i p a t e d  in the fishery during 
that period, fcx. the p u r c h a s e  of entry permits;
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opportunitie s in the area of residence does not 
have o c c u pational opportunities available other 
than c o m m e r c i a l  fishing; or (ii) is economically 
d e p e ndent on commercial fishing for a livelihood 
a n d  commercial  fishing has b e e n  a traditional way 
of life for the individual in Alaska, for the r e­
pair, restor a t i o n  or u p g r ading of existing vessels 
a n d  gear, for the purchase of entry permits and 
gear, and for the constructio n and purchase of 
v e s s e l s ;

(C) corporations, partnerships, or 
jo i n t  ventures, 100 percent of w h i c h  are owned by 
indiv i d u a l  commercial fishermen who have been 
state residents for a continuous period of five 
years immediately  preceding the date of a p p l i c a­
tion for a loan under AS 16.10.310(a)(1)(B) and 
have h a d  a crewmember or c ommercial fishing l i­
cense u n d e r  AS 16.05.430 or a permit under 
AS  16.43 for any one of the past five years, and 
w h o  a c t i v e l y  p a r ticipated in the fishery during 
that period, for the repair, r e stora tion or u p­
grad i n g  of existing vessels and gear, for the p u r­
chase of gear, and for the construction and p u r­
chase of vessels.

A  c o m m o n  feature of each of the three subparagraphs is a five-

year d u r a t i o n a l  r e s i d e n c y  requirement for eligib ility to apply

for l o a n s . 1/

!_/ Under  su bparagraphs  (A) and (3) , individuals who have been 
A l a s k a  residents^ for a continuous p e r i o d  of five years i m m e d i a t e­
ly p r e c e d i n g  the' date of application for a loan m a y  apply. Under 
s u b p a r a g r a p h  ( C ) ,c o r p o r a t i o n s , partnerships, or j o i n t  ventures, 100 p e r c ent of w h i c h  are owmed by commercial fishermen who have 
been state residents for a continuous p e r i o d  of five years i m m e­
diat e l y  p r e c e d i n g  the date of a pplic ation for a l o a n /  m ay apply. 
Although* eac h of the three subparagraphs differ in ad ditional 
e l i g i b i l i t y  requirements and the purposes for w h i c h  loans may be 
made, those differen ces do not affect the c o n s t i t u t i o n a l i t y  of 
the f i v e - y e a r  dura tional residency req uirements imposed. A c c o r d­
ingly, there is no need to discuss each subna r a g r a o h  separately.* o  • » t
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For the reasons w h i c h  follow, w e  b e l ieve each of the 

f i v e - y e a r  durati onal residency r e q uirement s in AS 16.10.310(a)(1) 

is unco nstitutional. Further, w e  b e l ieve this r esult is s u f f i­

ciently c lea r that no g o o d  faith defense of the requirements 

c ould b e  m a d e  if they w e r e  c h a l l e n g e d  in court. Accordingly, w e  

b e l i e v e  the commercial  fishing loan p r o g r a m  under AS 16.10.300 —  

16.10.370 must be s u s p e n d e d  u n t i l  the legislat ure changes the 

st a t utory scheme a u thorizing the program.

I. BACKGRO UND

D u r a t i o n a l  r esidency r equir e m e n t s  for eligibility to 

p a r t i c i p a t e  in state programs have b e e n  the subject of a n u m b e r  

of j u d i c i a l  decisions, both in. the A l a s k a  Supreme Court and the 

U n i t e d  States Supre me Court. Because du rati o n a l  residency r e­

quirem e n t s  have the effect of creat ing two classes of residents, 

only one of w h i c h  is eligible to p a r t i c i p a t e  in the program, 

c hallenges to such r e quireme nts u s u a l l y  are b a s e d  on the equal 

p r o t e c t i o n  clauses of article I, section 1 of the A l a s k a  C o n s t i­

tution a n d  the Fourte e n t h  A m e n d m e n t  to the U n i t e d  States C o n s t i­

tution.

An earlie r o p i n i o n  by this office discusses at great 

length the tests employed by the courts w h e n  a durational r e s i­

dency r e q u i r e m e n t  is cha ll e n g e d  as a denial of equal protection. 

J.932 A l a s k a  Op. Atty. Gen. No. 7 (July 1̂ *) (expressing o p inion 

that d u r a t i o n a l  residency r e q u i r e m e n t s  for v e t e r a n s  loans are
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u n c o n s t i t u t i o n a l ) . If the d u r a t i o n a l  re sidency requirem ent at 

issue penalizes the e x e r c i s e  of the right to travel, either 

t h r o u g h  i n f r i n g e m e n t  cf a f u n d a m e n t a l  right (such -as voting) or 

th r o u g h  denial o f  a b a s i c  n e c e s s i t y  of life (such as w e l f a r e  or 

m e d i c a l  s e r v i c e s ) , it is u n c o n s t i t u t i o n a l  as a denial of equal 

p r o t e c t i o n  u n d e r  the U n i t e d  States C o n s t i t u t i o n  unless it f u r­

thers a c o m p e l l i n g  state interest. D u n n  v. B l u m s t e i n , 405 U.S. 

330 (1972) (voting); Shapiro v. T h o m p s o n , 394 U.S. 618 (1969)

( w e l f a r e ) ; M e m o r i a l  H o s p i t a l  v. M a r i c o p a  C o u n t v , 415 U.S. 450

(1974) (medical care). If it does not penalize the exercise of 

the right to travel, it is not u n c o n s t i t u t i o n a l  as a denial of 

equal p r o t e c t i o n  u n d e r  the U nite d States C o n s t i t u t i o n  as long as 

it has a r a t i o n a l  basis. Sosna v. I o w a , 419 U.S. 393 (1975). 

Under the A l a s k a  Constitution, a durati o n a l  r e s i d e n c y  requir e m e n t  

is not u n c o n s t i t u t i o n a l  as a denial of equal p r o t e c t i o n  if it 

s u b s t a n t i a l l y  furthers the legitimate purposes of the legi slation 

and the state inter est i.i imposing the r e q u i r e m e n t  outweighs the 

c o n s t i t u t i o n a l  right involved. 2/ W i l l i a m s  v. Z o b e l , 619 P . 2d

2/ As a g e n e r a l  rule, the test for c o n s t i t u t i o n a l i t y  u n d e r  the 
A l a s k a  C o n s t i t u t i o n  w h e n  the e x e r c i s e  of the right to travel is 
not p e n a l i z e d  is s t r i c t e r  than the r a t i o n a l  basis test under the 
Un i t e d  States Constitution. Accordingl y, if a chall e n g e d  statute 
survives j u d i c i a l  s c r utiny u n d e r  the A l a s k a  C o n s t i t u t i o n  in the 
A l a s k a  courts, it follows a fo rtiori that it is c o n s titutional 
u n d e r  the U nite d States C o n s t i t u t i o n  and nc i n depen dent analysis 
i necessary. W i l l i a m s  v. Zobel, 619 ?.2d 443, 457 (Alaska
1980); but see Zobel v. Williams, U.S. , 72 L . E d . 2d 672
(1982). ----
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422, 427 (Alaska 1930) ("Zobel I"), apply i n g  State v. E r i c k s o n , 

574 P . 2d 1 (Alaska 1978).

II. A N A L Y S I S

T h e  first inquiry  is w h e t h e r  the durational r e s i d e n c y  

r e q u i r e m e n t  penalizes the exercise of the right to travel either 

t h r o u g h  i n fringeme nt of a f u n d a m e n t a l  right or through denial of 

a b a s i c  n e c e s s i t y  of life. In our pinion, the five-year d u r a­

tional r e s i d e n c y  r e q u i r e m e n t  for a c omme rcial fishing loan is 

n e i t h e r  an infring ement of a fundam e n t a l  right nor a denial of a 

b a s i c  n e c e s s i t y  of life and therefore does not pena lize the e x­

ercise of the right to.travel.

O b t a i n i n g  a c o m m e r c i a l  f i shing loan is not a f u n d a m e n­

tal right for p urposes of equal p r o t e c t i o n  analysis. C f . 

W i l l i a m s  v. Z o b e l , 619 P. 2d 443, 457 (Alaska 1930) ("Zobel II") 

(equality in d i s t r i b u t i o n  of p e r m a n e n t  fund earnings is n o t  a

f u n d a m e n t a l  right), r e v e r s e d  on o t h e r  grounds ____ U.S. ____, 72

L . E d . Z d  672 (1982); C o m m e r cial Fisher ies Entry C o m m i s s i o n  v.

A p o k e d a k , 606 P . 2d 1255, 1262 (1980) (eligibility to apply for a 

l i m i t e d  entry permit is not a f u n d a m e n t a l  r i g h t ) . It also seems 

c lear chat a commercial fishing loan is not a b a s i c  n e c e s s i t y  of 

life. C f . Zobel II at 455 ("a p e r m a n e n t  fund earnings d i v iden d 

is not a 'basic necessity'").

A c c ordingl y, we beli eve the f i v e - y e a r  durational resi-
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the c ompelli ng state i n t erest test. This v i e w  is consistent w i t h  

w h a t  appears to be the general rule a p plied by the U nited States 

Supreme Court that statutes providin g for g o vernmen tal payments 

of m o n e t a r y  benefi ts are e n t i t l e d  to a strong p resu mption of c o n­

stit u t i o n a l i t y  and s hould  be u p h e l d  if they have a rational b a ­

sis. S e e , e . g . , C a l i f a n o  v. T o r r e s , 435 U.S. 1, 5 (1973), and 

cases cited. _3/

Since w e  b e l i e v e  the courts w o u l d  not m e as ure the 

five-year d u r a t i o n a l  r e s i d e n c y  requirements of AS 16.10.310(a)(1) 

against the more s t r i n g e n t  compelling state interest test, its 

c o n s t i t u t i o n a l i t y  u n d e r  the U nit ed States C o n stitu tion depends >n 

w h e t h e r  it h a s  a r a t i o n a l  basis. U nde r the A l a s k a  Constitution, 

it d epend on w h e t h e r  it meets the s u b s t a n t i a l l y -fu rthers-the-  

p u r p o s e s / b a l a n c i n g  test o f  E r i c k s o n . Because a c l a s sifi cation 

sa t i s f y i n g  the E r i c k s o n  test a fortiori satisfies the federal 

r a t i o n a l  basis test, see n.' 2 s u p r a , the question becomes w h e t h e r  

the requirements m e e t  the E r i c k s o n  test. •

Under that test, the court

m u s t  look to the purpose of the statute, vi ewing 
the legis l a t i o n  as a whole, and the circumstances 
surrou n d i n g  it. It m u s t  be d eterm i n e d  that this 
purpose  is legitimate, that it falls w i t h i n  the 
police p ow er of the state. E x a m in ing the means 
used to a c c o m p l i s h  the legislative objectives and 
the reasons a d v a n c e d  therefore, the court must

3 /  The A l a s k a  Supreme Court cited Torres w i t h  apparent a n n m v a i  
in Zobel II at 463.
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then determine w h e t h e r  the means chosen s u b s t a n­
tially further the goals of the enactment. F i n a l­
ly, the state interest in the chosen means must be 
b a l a n c e d  against the n a t u r e  of the constitutional 
right involved.

Erickson, 574 P . 2d at 12 (footnotes omitted).

The first step in the analysis is to identify the p u r­

poses of the legislatio n and determine w h e th er those purposes are 

legitimate.

In AS 16.10.300, the leg islature declared the policy 

u n d e r l y i n g  the commercial fishing loan program: "It is the p o l i­

cy of the state, under secs. 300--370 of this chapter, to promote 

the r e h a b i l i t a t i o n  of the state's fisheries, d e v e l o p m e n t . of a 

p r e d o m i n a n t l y  resident fishery, and  '.ontinued m a inten ance of c o m­

mer c i a l  fis hing gear and vessels throughout the state by means of 

l o n g - t e r m  low interest loans." Three legislative purposes emerge 

f r o m  this statement: (1) promoting the rehabi litation of the

state's fisheries; (2) p r o m o t i n g  n e v e l o p m e n t  of a p r e d o m i n a n t l y  

r e s i d e n t  fishery, and (3) p r o m oting contin ued maintenan ce of c o m­

me r c i a l  fishing  gear and vessels throughout the state. A n o t h e r  

obvious purpose -- albeit n e c e s s a r i l y  implied -- is that only 

b o n a  fide state residents receiv e the commercial fishing loans 

authorized. A  fifth p l a u s i b l e  purpose -- again, only by i m p l i­

cation -- is to limit those loans only to lon g-term (i.e., fiva- 

year) residents. Finally, a sixth plau sible purpose -- again,
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ing loans have an o p p o r t u n i t 3̂ to b ecome  aware of the rigors of 

that profes sion and o b t a i n  some experie nce in the field, before 

b e c o m i n g  independent operators.

T he first p u r p o s e  —  p r o m oting r e h a b i l i t a t i r a  of the 

state's fisheries —  c l early  is permissible. See A l a s k a  C o n s t i­

tution, article VIII, §§ 4 and 5.

The second p u rp ose identi fied is "to promot e the d e v e l­

opment of a p r e d o m i n a n t l y  re sid e n t  fishery." AS 13.iU.--J 'in 

part). To the extent this statement is evidence of a legislative 

purpose to restrict Ala ska's commercial  fisheries to Alaska r e s i­

dents, there is a q u e s t i o n  w h e t h e r  it is permissible. 4/ How-

4/ Originally, the courts c o n s i d e r e d  that states owned the 
7 i s h  and w i l d l i f e  resources w i t h i n  their borders. As a result, 
it was hel d that a state could limit the p rivilege of taking 
those resources to its own residents, C o r field v. Coryell, 6 F. 
C a s . 646 (C.C.S.D. ?a. 1823) (No. 3,230) (oysters), and that a 
state could prohibit shipment of those resources outside its 
borders once they h a d  been r e d uced to capture. Gee r v. 
Connecticut, 161 U.S. 519 (1396) (gsme birds). However, in a
long line of subsequent cases, the U n i t e d  States Supreme Court 
has made clear that a state does not own the fish and wildlife 
resources w i t h i n  its bord ers in a p r o p r i e t a r y  sense. In M i s s o u r i  
v. Holland, 252. U.S., 416, 434 (1920), a c h a l lenge  to the federal 
M i g r a t o r y  Bird Treaty Act, J u s t i c e  Holme.\ stated: "To put the
c l a i m  of the state upon title is to lean upon a slender reed." 
"The whole ownership theory, in fact, i.s n o w  g e n e r a l l y  regarded 
as but a fiction e xpressive  in legal s h o r thand of the importance 
to its people that a State h a v e  power to preserve and regulate 
the ex ploi t a t i o n  of an important r esource." T o o m e r  v. Witsell, 
334 U.S. 335, 402 (1948). Also see Douglas v. Seacoast Products, 
431 U.S. 265, 234 (1977); B a ldwi n v. M o n t a n a  Fish & Game C o m m i s­
sion, 436 U.S. 371, 335-336 (1973); Hughes v. Oklahoma, 441 U.S. 
322, 327-335 (1979); c f . Brown v„ Anderson, 202 F.Supp. 96
(D. A l a s k a  1962) (three-judge panel) (statute granting c o m m i s­
sioner and Board of Fish and Game autho r i t y  to close registr ation
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ever, courts will construe statutes to avoid constitutional p r o b­

lems if possible. B o n jour v. B o n j o u r , 592 P. 2d 1233 (Alaska

1973). That c'i be done h e r e  b y  reading this statement of p u r­

pose as m a n i f e s t i n g  a legislative intent that the state loans

a u t h o r i z e d  b e  u s e d  to p r o mo te the d evelopment of a strong r e s i­

dent comm er c i a l  fishing  i n d u s t r y  w h i c h  w i l l  benefit the state 

through e x p a n d e d  e m p l o y m e n t  opportunities, etc. This purpose

clearly is permissible: " E n c o u r a g i n g  and assisting the wholesome

d e vel opment of n e w  b u s iness and industry in Alaska and r e h a b i l­

itating and exp anding e x i s t i n g  busines s and industry are l e g i t i­

mate legis lative purposes." Da A r a o n d  v. Alaska Star.e D e v e l o p­

ment  C o r o . , 376 P . 2d 717, 721-722 (Alaska 1962).

The third purpose i denti fied -- to promote continued

m a i n t e n a n c e  of c o m e r c i a l  fishi ng gear and vessels -- simi .arly 

is p e r m i s s i b l e  u nder the state's general police power to legis-

k j  (Continued)

areas or districts to commercia l fishing by nonreside nts held 
unconstituti onal).

The United States Supreme Court also has made clear 
that it is i m p ermis sible for a state to regulate solely for the 
pu rpose of giving its residents an ec onomic advantage over n o n­
residents. S e e , e . g . , F o s t e r •Fountain P a c king Co. v. H a y d e l , 273 
U.S. 1 (1923) (Louisiana statute p r ohibiti ng transport of shrimp 
o u t s i d e ,L o u i s i a n a  until h e a d  and shells removed struck, down as 
ec o no mic protectionism); T o o m e r  v. Uitsell, supra (South Caro lina 
n o n r e s i d e n t  fee of J2.500 to take shrimp strucx down where r e s i­
dent fee was 325); M u l l a n e y  v_. Anderson, 362 U.S. 615 (1952)
(Alaska n o nresident  comme r c i a l  fishing license fee of S50 struck 
down w h e r e  resident license fee was $5).
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late for the w e lfare  of its citizens.

T h e  fourth leg islative purpose identified is to limit

e l i g i b i l i t y  for state co mmercial fishing loans to state r e s i­

dents. A  le gisl a t i v e  purpose to prefer state residents over n o n­

residents in the alloc a t i o n  of state m o n etary benefits is p e r­

missible. "Generally, a state has m u c h  more auth ority to draw

distinc tions b e t w e e n  residents and nonres idents than b e t w e e n

l o n g - t e r m  and s h o r t - t e r m  residents." Zobel II at 436, n. 10 (Ju­

stice Rabinowitz, concurring) (citations omitted).

privileg es a nd immunities clause of article IV, section 2 o f  the 

U n i t e d  States Constitution, w h i c h  provides 'Tt]he citizens of 

each state shall be entit l e d  to all privileges and immunities of 

citizens in the several states," not the equal pr otec t i o n  clause 

of the F o u r t e e n t h  Amendment. The d e finitive p r o n o u n c e m e n t  r e­

garding the c o n s t i t u t i o n a l i t y  of limiting the recipients of state 

m o n e t a r y  b enefits to state residents seems to be that by J u stice 

Washington, sitting as Circuit Justice, in C o r f i e l d  v. Coryell. 6

accede to the p r o p o s i t i o n  that, under this provis ion of the C o n­

stitution, the citizens of the several States are p e r m i t t e d  to«
pa:.ricipate in all the rights w h i c h  belong e xclusively to the

Such distinctions u s ually are challen ged under the

F. Cas. 546, 552 (C.C.3.D. Pa. 1S23) (No. 3,230): H [W]e cannot
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the use of the common p r o p e r t y  of the citizens of such State, the 

legislature is b o u n d  to extend to the citizens of all other 

States the same advantages as are secured to its own c i t i z e n s . '1 
T he p r o p o s i t i o n  that a state can limit its m o n etary benefits to 

its own residents a p p a r e n t l y  is no longer open to serious q u e s­

tion.

The fifth p o s s i b l e  legislativ e purpose -- to limit e l­

igib ility  for comme rcial fishi ng loans only to long-term (i.e., 

f i v e -year  residents) —  is not permissible. The only ground a d­

van c e d  to support such a d i s t i n c t i o n  b e t w e e n  residents has b e e n  

that lon g-term residents s h o u l d  be entitled to some r ewa rd for 

their past contribution s to the state. This past contributions 

r a t i onale was expressly found imp ermissible in Zobel v. W i l l i a m s , 

  U.S. ____ , 72 L . E d . 2d 672 (1932).

The final possible leg islative p u rpose identified is to 

e nsur e that the r ecipients  of comme r c i a l  fishing loans h a d  an 

o p p o r t u n i t y  to become a ware of the rigors of that p r o f e s s i o n  and 

to o b tai n some experience. We b e l i e v e  that this is permissible 

u nder the state's genera l polic e power to legislate for the w e l ­

fare of its citizeiis.

The second element of the Erickson test is to determine 

w h e t h e r  the chall e n g e d  c l o . / C i c a t i o n  -- here, the five-year d u r­

ational r e s i d ency requir e m e n t  -- subst a n t i a l l y  furthers the l e­

gitimate purposes.
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The first p u r p o s e  i d e n t i f i e d  is to promote rehal i -  

tion of A l a s k a’ fisheries. This appare n t l y  related to the ,o_a- 

er a u t h o r i s a t i o n  in AS 16.10.; ./(a)(1) (3), repe aled in 1976 SLA, 

ch. 190, § 2, for h a t c h e r y  construction. T h e  loans n o w  author- 

iced for the p u r c h a s e  of l i mited entry permits and the purchase 

a n d  r epa ir of v e ssels and gear bear little or no relation to r e­

hab i l i t a t i o n  of the fisheries. In fact, the opposite seems to be 

the case since i m p r o v e d  v e ssels and gear w o u l d  increase pressure 

on fisheries. W h i l e  limiti ng such loans to five-year residents 

m i g h t  m i t i g a t e  this i n c r e a s e d  pressure, we beli eve the c onnection 

simply is too a t t e n u a t e d  to be c h a r a c t e r i s e d  as su bstantially  

furthe r i n g  the p u r p o s e  of r e h a b i l i t a t i n g  Alaska's fisheries. (To 

the extent  there /.s such a connection, it clearly w o u l d  not s u r­

viv e  the b a l a n c i n g  e l e m e n t  of the Erickso n test, d i s c u ssed b e­

low) .

* The second p e r m i s s i b l e  p u rp ose of the legislation is to 

pr omote d e v e l o p m e n t  of a st rong r e s ident commer c i a l  fishing i n­

dustry. This p e r m i s s i b l e  p u rpose  appears inextr i c a b l y  linked to 

the fourth p u r p o s e  identified: limiting the benefits of the c o m­

merc i a l  f i shing loan p r o g r a m  to state residents only. To a c c o m­

plish these purposes, the legisl a t u r e  has limited e l igibility for 

loans to f i v e - y e a r  residents, AS 16.10.310(a)(1)(A) and (3), and 

corporations, par tne r s h i p s  anc joint ventures w h o l l y  owned ov
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tional residency requirement thus appears to be a m e c h a n i s m  to 

ensure that only the resident fishing.industry -- i.e., bona fide 

state residents —  qualify for the loans.

A  state m a y  require some period of resi dency to ensure 

that individuals seeking a state benefit are bona fide r e s i­

dents. 5/ Sosna v. I o w a , 419 U.S. 393 (.1975) ; Starns v.

M a l k e r s o n , 326 F.Supp. 234 (D. Minn. 1970), a f f’d without o n i n­

i o n , 401 U.S. 985 (1971); Vlandis v. K l i n e , 412 U.S. 441, 452-53 

(1973) (dicta); Zobel I I . In other words, a durational residency 

requirement in general bears a fair and substantial relationship 

to testing the bona fides of residency. The precise length oi 

residency re quired seems immaterial to the "tair and substantial 

relationship" inquiry under E r i c k s o n ; indeed, the longer the p e­

riod of residency required, it would seem, the more likely it is 

that the applicant is a bona fide resident. 6/ The more im-

5/ Indeed, even in cases involving fundamental rights and basic 
necessities of life, the courts recognise that some mi n i m u m  p e r­
iod of residency may be required to prevent fraud. The precise 
length of that period may be based on the particular facts p r e­
sented. Compare Dunn v. 31umstein, 405 U.U. 330 (1972) (Tennessee 
permitted to apply no more than 30-day r e s i dency requirement for 
voting), w i t h  Marston v. Lewis, 410 U.S. 679 (1973) (Arizona p e r­
mitted to apply 50-day residency requirement for v o t i n g ) .

6 / But see Thomas v. Bailey, 595 P.2d 1, 18 (1979) (Justice 
t£ab inowi z z  concurring): "Whether or not the state has a
justifiable concern that stare land be d istrib uted to bona fide 
residents of Alaska to the e> :lusion of n o n - r e s i d e n t  applicants, 
requiring a m i n imum of three years actual domicile t o *e stablish 
bona fide residence status in the state simply bears no s u b s t a n­
tial relationship to the asserted purpose of the requirement." 
.Footnote o m i t t e d ) .



D.A. Hostile, D i r e c t o r  November 26, 1982
Div. of 3us iness Loans & Veterans Affairs Page 14
DeDt. of C o m m e r c e  & E c o n o m i c  Development 
366-161-33

portant question, d i s c u s s e d  below, is w h e t h e r  the state's i n t e r­

est in r e q u i r i n g  that l e n g t h  of residence outweighs the rights of 

those d e n i e d  the benefit.

The third legiti m a t e  purpose i d e n t i f i e d  is the " c o n­

tinued m a i n t e n a n c e  of commercial f i s h i n g  gear and vessels 

throughout the state." AS 16.10.300. W e  believe a five-year

durational r e s i d e n c y  requi r e m e n t  for a c ommercia l fishing loan 

bears v i r t u a l l y  no r e lationship to this purpose. It is a well- 

known f a c t  that a substa ntial portion of the commercial fishing 

fleet in A l a s k a  is owned and operated by nonresidents. Moreover, 

it is not u n r e a s o n a b l e  to speculate that an additional portion of 

the c o m m e r c i a l  fishing fleet in Alaska is o w n e d  by A laska r e s i­

dents who have r e s i d e d  h e r e  for less t h a n  five years. Both of 

these groups w o u l d  be completely e x c lud ed from the benefits of 

the c o m m e r c i a l  fishing loan program by v i r t u e  of the five-year 

durational r e s i d e n c y  requirement. As a result, the r equire ment 

does not b e a r  a fair and substantial r e l ation ship to the " c o n t i n­

ued m a i n t e n a n c e  of commer c i a l  fishing gea r and vessels throughout 

the state" but, instead, m a y  make achiev e m e n t  of that goal less 

likely t h a n  it w o u l d  be if the program w a s  open to all fishermen.

T h e  final legitimate purpose i d e n t i f i e d  is to ensure 

that recipien ts of comme r c i a l  fishing loans are aware of the r i g­

orous life of a c o m m e r c i a l  fisherman and acquire the necessa ry
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tional r e s i d e n c y  c l a s s ification is i n s u fficiently  tailored to 

reach this end. On the one hand, it excludes L e s s - then-f ive-year 

residents who are e x p e r i e n c e d  fishermen; on the other hand, the 

five-year durat i o n a l  residency requirements standing alone w o u l d  

permit any f i v e -year  residen t to apply regardless of experience. 

In other words, the c l a s sif ication does not f u rther the l e g i t i­

mate purpose. This f a miliarity  and e xperie nce rationale for a 

three-year d urational residency requirement for lobster and crab 

fishing licenses was rejecte d on this basis in M a s s e y  v. 

A p o L l o n i o , 387 F.Supp. 373 (D. M aine 1974).

Moreover, this legitimate purpose appears to be a d­

van c e d  far m o r e  e f fec tively by other statutory el igibility r e­

quirements. AS 16.10.310(a)(1)(A) and AS 16.10.310(a)(1)(C) r e­

quire that applicants mu st have had a crewmemb er or commercial 

fishing licens e under AS 1 6 . 0 5 . '♦SO or a permit under AS 16.43 for 

any one o f  the past five years and have actively p a r t i c i p a t e d  in 

the fishery during that period. A l t e r n a t i v e  requirements in 

AS 16.10.310(a)(1)(B) are that an individual either reside in an 

area w i t h  no occup a t i o n a l  opp ortunities o t h e r  than commerc ial 

fishing or be eco nom i c a l l y  dependent on commercial fishing for a 

l ivelihood if commerc ial fishing has b e e n  a traditional w a y  of 

life for him.

T he final step in the E r i cks on analysis is to balance 

the state interest furthered by the cl assi f i c a t i o n  -- i.e., the
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durati onal r e s i d e n c y  r e qu irement -- against the n atur e of the 

indivi dual right infringed. The only p e r missible state interests 

f u r t hered  b y  the d urational  r e s i d e n c y  requir e m e n t  are ensuring 

that only the r e s ident fishing industry, i . e . , bona fide state 

r e s i dent c ommer cial fishermen, qualify for the economic benefits 

a f f o r d e d  by the state's commercial fishing loan program. The 

individua l right i n f r inged is that b o n a  fide A l a s k a  residents w h o  

do not m e e t  the f i v e -y ear r equir ement are absolu t e l y  pre cluded 

f r o m  p a r t i c i p a t i n g  in the program. The balance, then, is b e tween  

the state's n e e d  to require five years of r esid e n c y  against the 

de p r i v a t i o n  that l ess-than- f i v e - y e a r  residents suffer. /

We  b e l ieve there is no q u e s t i o n  that the A laska Supreme 

Court w o u l d  strike the b a la nce in favor of the less-than-five- 

ye a r  resident and h o l d  the f i v e -year  durat ional residency r e­

quir ement unconstitutional. Initially, we note that the A l a s k a  

Supreme Court h i s t o r i c a l l y  has v i e w e d  durational  reside ncy r e ­

quirements less favorabl y than the U n i t e d  States Supreme Court. 

Compare State v. A d a m s , 522 P . 2d 1125 (Alaska 1974} (one-year 

durati o n a l  r e s i d e n c y  r e qui rement for divorce h e l d  u n c o n s t i t u t i o n­

al under A l a s k a  Constitution), w i t h  Sosr.a v . T o w a , 419 U.S. 393

(1975) (one-year durat ional r e s i d e n c y  r equire ment for divorce 

h e l d  c o n s t i t u t i o n a l  u n d e r  U nited States Constitution). J u sti ce 

Rabinowitt, con curring in Thomas v. S a i l e v . 595 P. 2d 1 (Alaska 

1979), stated that residence cf three years d u r ati on was not rea-
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sonably r e q u i r e d  to ensure that only b o n a  fide state residents 

q u a l i f i e d  for grants of state land. 7/ Senior J u stice Dimond, 

j o i n e d  b y  J u s t i c e  Matthews, d issentin g in Zobel I I , p o inted out 

that "it has n e v e r  b e e n  quest i o n e d  that dur ational residency r e­

quirements, w h e n  valid, m u s t  be reasona ble in length."

Of course, w h a t  is r easonab le to one person may not be 

r e a s o n a b l e  to another. However, w e  b e l i e v e  even more deferential 

courts w o u l d  h o l d  that the state's interest in imposing a five- 

year duration al r e s i d e n c y  re qui r e m e n t  to test the bona fides of 

r e s i d e n c y  is o u t w e i g h e d  b y  the l e s s - t h a n - f i v e - y e a r  resident's 

right to be treat ed equally, and w o u l d  find the requirement u n­

reasonable. In Vlandis v. K l i n e, 412 U.S. 414 (1973), the U nite d 

States S u preme Court struck down C o n necticut' s four-year d u r a­

tional r e s i d e n c y  r e q u i r e m e n t  for r e d u c e d  state unive r s i t y  t u i­

tion. T h e  Court h e l d  that the f o u r -year r e q uirement created an 

i r r e b u t t a b l e  p r e s u m p t i o n  of nonresidency, and that the state's 

refusal to p r o v i d e  a procedure b y  w h i c h  individuals w i t h  less

than four years r e s i d e n c y  could prove that they w e r e  b o n a  fide
\

r e s i dents  of the state cons ti t u t e d  a denial of due process. A l ­

though the Vlandis dissenters m a y  be correct in their argument 

that this due process legal theory is not sound S_/ , we believe

7/ Sea note 6 , s u p r a .

8 /  J u s t i c e  Rehnquist, j o i n e d  by Chief  J u s tic e Burger and J u s­
tice Douglas, p o i n t e d  out in his dissent  in Vlandis that the ma-
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the effect of the deci sion is clear: a f o u r - y e a r  durational r e s­

idency r e q u i r e m e n t  is clearly unconstitution al.

In V l a n d i s , the Court n o t e d  the special problems i n­

vo l v e d  w h e n  a state attempts to det ermine the b o n a  fide residence 

of a h i g h l y  m o b i l e  population:

We are aware, of course, of the special p r o b­
lems in vol v e d  in determ i n i n g  the b o n a  fide r e s i­
dence of college students who come from out of 
State to a t t e n d  that State's publ ic u n i v e r s­
ity. . . .

. . . The State can e s t a b l i s h  such reasonable 
c r i t eria for in-state status as to m a k e  vi rtually 
ce rtain that students who are not, in fact, bona 
fide residents of the State, but who have come 
there solely for e d u c a t i o n a l  purposes, cannot take 
a d v a n t a g e - o f  the in-state rates.-

A12 U.S. at 452-454. The Court then n o t e d  r e l evant criteria e s­

tab l i s h e d  by the C o n n e c t i c u t  A t t o r n e y  General: yea r-r o u n d  r e s i­

dence, v o t e r  registration, place of filing tax returns, proper ty 

ownership, driver's license, car registration, m a r i t a l  status, 

v a c a t i o n  employment, etc.

This leaves a q u e s t i o n  as to w h a t  length of durational 

r e s i d e n c y  m a y  be required. U n d e r  Sosna  and Zobel I I , one year 

appears to be c o n s t i t u t i o n a l l y  p e r m i s s i b l e  w h e n  fundamental

8 / (Continued)

jority's t heory  that an i r r ebuttab le p r e s u m p t i o n  violates due 
process relied on p rinciples or s u b s t a n t i v e  due process -- i.e., 
"that due process authorizes courts -to hold laws unconstituti onal 
w h e n  they believe the legislature has acted u n w i s e l v . "  Ferguson 
v. S k r u p a , 372 U.S. 726, 730 (1963). This theory is not generally 
f a v o r e d . See 112 U.S. at 167-163 and cases cited.
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rights a n d  b a s i c  n e c e s s i t i e s  of life are not involved. Unde r 

V l a n d i s , it seems c le ar that f o u r  years m a y  not be required.

Ju s t i c e  Rabin owitz, c oncu r r i n g  in T homa s v. B a i l e y , s u c r a , d i s a p­

pr o v e d  three years d u r a t i o n a l  residency. Also see M a sse y v. 

A p o l l o n i o , supra ( three-year d u r a t i o n a l  r e s i d ency requirement for 

lobst r and crab f i s h i n g  license u n c o n s t i t u t i o n a l  under federal 

ra t i o n a l  basis test).

We  are v i g o r o u s l y  d e f e nding the two-year durational 

r e s i d e n c y  r e q u i r e m e n t  in AS 14.43.125(b) for eligibili ty to apply 

for s c holarship loans u n d e r  AS 14 .43 .090--14.43.160. Andress v. 

B a x t e r  et a l . , Mo. A 8 2 - 3 0 7  Civil (D. Alaska, filed A u gust 3, 

1982) . Our d e f e n s e  is b a s e d  on the fact that the re sidency of

college students is d i f f icult to determine, since their physical

abode once they have e n tere d college almost u n i v e r s a l l y  is on or 

a d j a c e n t  to the campus they are attending. W h e n  this is coupl ed 

w i t h  the e x t r e m e l y  l i b e r a l  ben efits p r o v i d e d  qualif y i n g  student 

applicants, w e  b e l i e v e  a period of r e s i d e n c 3' longer than one year 

is defensible.

S i m i l a r  c onsideratio ns apply to commer c i a l  fishermen. 

F i s h e r m e n  c o m pri se a highly m o b i l e  population. Alaska's 

fisheries a t t r a c t  residents of m a n y  states who, of necessity, 

must spend a c o n s i d e r a b l e  amount of time in Alaska. W h i l e  here, 

it is quite easy  to o b t a i n  many  of the n ormal indicia of A l a s k a  

residence: housing, m a i l i n g  address, v oter registration, driv-
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er's license, etc. F o l l o w i n g  repeal of the personal income tax,- 

there are few n e g a t i v e  consequences a t t ached to declaring A la ska 

residency.

Finally, the comme rcial fishing loan p r o g r a m  is e x­

tremely a t t r a c t i v e  to prospe c t i v e  fishermen. The interest rate 

on loans under the p r o g r a m  m a y  not exceed 10% percent. AS 16.10- 

.320(a)(2). M o r e  importantly, a loan to a qu alifying Alaska r e s­

ident u n d e r  AS 16.10.333 is the only legal w a y  to finance the 

p u r c h a s e  of a limited entry permit using the permit itself as 

c o l l a t e r a l  for the loan. 9/ AS 16.43.150(g). W i t h  the price of 

l i mited entry permits ranging as h i g h  as $250,000 and up, the d e­

sir a b i l i t y  of u sing the permit itself as collateral is obvious.

These co nsideration s m a y  m a k e  it perm is s i b l e  for the 

state to require m o r e  than a one-year  durational residency r e­

quirement. W e  w i l l  have more guidance on this q u e stion following 

a d e c i s i o n  in A n d r e s s . However, w e  b e l i e v e  that the five-year 

d u r a t i o n a l  r e s i d e n c y  requirements in AS 16.10.310(a)(1) clearly 

are u n c o n s t i t u t i o n a l  and cannot be d e f ende d in the absence of

9/ AS 4 4 . 3 1 . 2 2 0 ( a ) (20) authorises the A l a s k a  C o m m e r c i a l  Fishing 
a n d  A g r i c u l t u r e  Bank ("CFA3") to make loans to five-year r e s i­
dents w i t h  at least one year of experience in com mercial fishing. 
However, we u n d e r s t a n d  that CFA3 is not m a k i n g  such loans at this 
time. The f i v e - y e a r  eligib i l i t y  r e q u i r e m e n t  in AS 44.31- 
.2 2 0 ( a ) (2 0 ) suffers the same constit utional defect as the r e­
qui r e m e n t  in AS 16.10.320(a)(1). We are sending CFA3 a copy of 
this opinion, s u g g e s t i n g  that legislative c o n s i d e r a t i o n  of AS 
15.10.320 (a)(1 ) also er.comoass the e l i g i b i l i t y  recuirement 
AS 4 4 . 3 1 . 2 1 0 ( a ) (20).
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some compelling reason. 10/
III. EFFECT OF OPINION

As set out above, it is our conclusion that the five-

year durational residency requirements in AS 16.10.310(a)(1)

clearly are unconstitutional. The remaining question is what 

effect our opinion should have on you* administration of the p r o­

gram.

We recently unde rtook a thorough review of this q u e s­

tion. Following that review, we concluded that three courses of 

action are possible. First, if we believe there is a significant 

probability that the statute would be found constitutional if 

challenged in court, the agency charged with administering the 

statute should continue implementing it. Under these c i r c u m s t a n­

ces, we believe the legislative will, as expressed in the s t a t­

ute, should be followed by the executive branch unless and until

the statute is ruled unc onstitutional by the courts.

Second, if a good faith argument can be made that the 

statute is constitutional but we believe it probably w o u l d  be 

held unconstit utional if challenged in court, we will so state 

and, if appropriate (i.e. subject to practical considerations

10 / The three-year durational residency requirement for running 
tor state legislature was up held in Gilbert v. State, 526 P . 2d 
1131 (Alaska 1974) on the ground that the state had a compelling 
interest in ensuring the candidate is exDosed to his prospective 
constituents and legislators are familiar with the diverse c h a r­
acter or the stare. Mo such compelling state interests are p r e­
sent here.
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of office priorities and resource a v a i l a b i l i t y ) , seek leave to 

file an actio n u n d e r  article III, section 16 of the A l a s k a  C o n­

stit u t i o n  11/ to o b t a i n  a j u d icial d e t e r mination of the statute's 

constitutionality.

However, w h e r e  no good faith argument can be made that 

the statute is constitutional, we believe it is the obligation of 

the a t t o r n e y  general to say so and, as the legal advisor to the 

g o v e r n o r  and other state officers, AS 44.23.020(a), to direct 

that the p r o g r a m  be shut down.

V e r y  rarely w i l l  it be imposs ible to ma ke a good faith 

a r g u ment that a statute is constitutional. However, we b.elieve 

the fiv.e-year d urati onal r e s i d ency r equireme nt in AS 16.10- 

.310(a)(1) is one of those rare exceptions. We reach this c o n­

clusion  on the basis of the thorough case law review u n d e r t a k e n  

above. Durat i o n a l  residency requirements longer than one year

1 1 / That p r o v i s i o n  provides in part that the g o v e r n o r  "may, by 
a p p r o p r i a t e  court action or p ro ceeding b r o u g h t  in the name of the 
State, enforce c o mpliance w i t h  any c o n s t i t u t i o n a l  or legislat ive 
mandate, or res train v i o l a t i o n  of any c o n s t i t u t i o n a l  or l e g i s l a­
tive power, duty, or right by any officer, department, or agency 
of the State or any of its p o l i tic al subdiv i s i o n s . "  The intent 
of the section was to give the g o v ernor all the po wer n e c e s s a r y  
to prevent subord i n a t e  officials from acting in an
u n c o n s t i t u t i o n a l  m a n n e r  or contrary to statute. 3 A l a s k a  Const.
Conv. Min. 1986, 2022. In such an action, of course"! the central
inquiry is the legality of the q u e s t i o n e d  activity (here,
a p p l y i n g  the fiv e-year durational residency  requirement). Under 
this provision, the effect of a r e f e r e n d u m  repeal of the E l ected 
Public Officer s Retirm ent S y ste m (EPORS) was tested in State ex
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have b e e n  u p h e l d  as constit utional only under exceptional c i r c u m­

stances. The U n i t e d  States Supreme Court struck down a four-yea r 

durati o n a l  r e s i d e n c y  r equiremen t for h i g h l y  m obile college s t u­

dents in Vlandis v. K l i n e , s u p r a . A  three-yiar durational r e s i­

dency r e q u i r e m e n t  for fishing licenses was struck down on equal 

p r o t e c t i o n  grounds in M a s s e y  v. A o o l l o n i o , s u p r a . J u sti ce 

R abin owitz of the A l a s k a  Supreme Court had no difficul ty in f i n d­

ing a thr ee - y e a r  durational  re sidency r e quirement for a grant of 

state land u n c o n s t i t u t i o n a l  in Thomas v. B a i l e y , supra (concur­

ring o p i n i o n ) .

A  good faith argument can be made that a d urational 

r e s i d e n c y  requirement less than four years but more  than one year 

is c o n s t i t u t i o n a l  for the grant of state m o n e t a r y  benefits for a 

highly m o b i l e  group such as college students or commercial f i s h­

ermen. However, this does not m e a n  that you can continue to i m­

plement the p r o g r a m  b ut w i t h  a shorte r durational reside ncy r e­

qui r e m e n t  than the five years s p e c ified in AS 16.10.310(a)(1). 

If that change is to be made, it must be made by the legislature. 

The a t t o r n e y  general, like the courts, has no a u t h o r i t y  to r e­

writ e  the law. The A l a s k a  Constitution, article II, section 14, 

clearly vests the power to pass legislation in the legislature, 

not the e x e c u t i v e  branch.

Moreover, we do not b e l ieve you can continue to imole- 

ment the p r o g r a m  with only a minimal residenc y r equi rement (i.e.,
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30 days), as o p posed to the f ive-year d urati o n a l  r e s i dency r e­

quir e m e n t  as enacted by the legislature. Th at w o u l d  require a 

finding that the five- y e a r  r e q u i r e m e n t  is severabl e from the rest 

of the statute. U nder L v n d e n  Transport, Inc. v. S t a t e , 532 P. 2d 

700 (Alaska 1975), a two-step test for s e v e r a b i l i t y  is required. 

First it must appear that legal effect  can be given  to the r e­

ma i n d e r  of the statute a fte r the o f f e n sive p r o v i s i o n  is stricken. 

Here, the statute clearly car. b e  g i v e n  legal effect if the five- 

year durationa l r e s i dency require ment is removed.

the p r o v i s i o n  to stand if the o f f e n s i v e  p r o v i s i o n  was struck. W e  

be lieve the answer to this inquiry is not clear. W e  r e c o g nize

as cont a i n i n g  the following language: "If any p r o v i s i o n  of this

Act, or the a p plicat ion thereof to any person. or c i r c u m s t a n c e  is 

h e l d  invalid, the r e m a inder of this Ac t and the a p p l i c a t i o n  to 

other persons or circumstan ces shall not be e f f e c t e d  thereby." 

However, the A l a s k a  Supreme Court stated in L v n d e n  T r a n s p o r t  

that AS 01.10.030 creates only a w e a k  p r e s u m p t i o n  in favor of 

severability. Given the h i g h l y  m o b i l e  n a ture of fishermen, the 

ease w i t h  w h i c h  traditional indicia of r e s i d e n c y  can be obtained, 

the lack of adverse cons equences to e s t a b l i s h i n g  such m i n i m u m  

indicia, and the extreme a t t r activ eness of the program, we cannot

Second, it m u s t  a p p e a r  that the l egisl a t u r e  intended

that AS 01.10.030 provides in part that laws are to be c o n s t r u e d
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some durat i o n a l  r e s i d e n c y  requirement.

As a result, w e  b e l ieve you. h a v e  no choice but to shut 

down the c o m m e r c i a l  fishin g loan p r o g r a m  u n d e r  AS 16 .10.30Q--16- 

.10.370. No f u r t h e r  loan commitments should be grant ed under 

that p r o g r a m  f o l l o w i n g  your receipt of this opinion. 12/ W e  are 

p r o v i d i n g  copies of this o p i n i o n  to G o v e r n o r  H a m m o n d  and G o v e r­

no r - e l e c t  Sheffield, and w i l l  urge them to take w h a tever  steps 

are n e c e s s a r y  to bring this m at ter to the atten tion of the T h i r­

teenth A l a s k a  L e g i s l a t u r e  w h i c h  w i l l  be conv ening early next 

year.

If y o u  h a v e  f u rther questions, p lea se contact .us at 

your convenience.

Sincerely,

//W i l s o n  L. C o n don 
A t t o r n e y  General

W L C :G T K :dim

cc: G o v e r n o r  H a m m o n d
G o v e r n o r - E l e c t  S h e f f i e l d
A l a s k a  C o m m e r c i a l  Fishing A g r i c u l t u r e  Bank

1 — / Loan commitmen ts a l r e a d y  ade' s h o u l d  be h o n o r e d  to avoid 
undue h a r dshi p to chose w h o  have c h a n g e d  c i r cumstance s in r e l i­
ance on those commitments.
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D.A. Hostak, Director 
Division of Business Loans 

and Veterans Affairs 
Department of Commerce 

and Economic Development 
Pouch D
Juneau, A laska 99811

In a November 26, 1982 opinion, this office concluded

that the five-year durational residency requirements for c o m m e r­

cial fishing loans in AS 16.10.310(a)(1) clearly are u n c o n s t i­

tutional, that no good faith defense of the requirements could be 

advanced if they wer e challenged in court, and that the r e q u i r e­

ments were not severable. As a result, we concluded that the 

Department of Commerce and Economic Development, Division of B u s­

iness Loans and Veterans' Affairs, had no choice but to suspend 

the progra m until the legislature had -an opportunity to amend the 

enabling legislation.

Governor Sheffield asked us to review the conclusions

of that opinion to determine whether the program legally can be

Re: Co nstitutionality of Residence
Requirement for Fishing Loans 
(AS 16.10.310).
Our file 366-161-83.

Dear Mr. Hostak:
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r e i n stituted b e twe en n o w  and the time the legislature has an o p­

portunity to address the p r oblem created by the five-year d u r a­

tional residency requirement. Governor Sheffield's request 

stemmed from a strong desire to minimize the adverse consequences 

resulting from suspension cf the program at this time. 1/
In response to the governor's request, w e  have u n d e r­

taken a thorough r eview of the November 26, 1982 opinion. F o l­

lowing that review, we r emain satisfied that two of the c o n c l u­

sions r e ach ed in that cpinion are correct: (1) the five-year

durational residency requirements are unconstitutional; and

(2 ) no good faith defense of those requirements could be advanced 

if they were challenged in court.

However, we are not as certain about the conclusion 

regarding the severability of those requirements from the r e­

mai nder of the statute. Under Lvnden Transport. Inc. v. S t a t e , 

532 P . 2d 700 (Alaska 1975), a two-step test for severability is 

employed. First, it must appear that legal effect can be given 

to the remair.der of the statute after the offensive provision is 

stricken. Here, legal effect certainly can be given to all three 

subparagraphs of AS 16.10.310(a)(1) if the words "of five 

years" are deleted from each subparagraph. If those deletions

1J  This time period -- i.e. , between Th anksgiving and early 
spring —  is__ the fishing off-season. Accordingly, it is the b u s­
iest time of year for financial transactions most directly i m­
pacted by a suspension of the commercial fishing loan program.
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are made, the eligibility requirement in general w o u l d  be that 

applicants "have been state residents for a continuous period [OF 

FIVE YEARS] immediately preceding the date of application for a 

loan." AS 16.10.310(a)(1)(A) (material in brackets deleted).

The second element of the Lvnden Transport test is that 

it must appear the legislature intended the remainder of the 

statute to stand if the offensive provision was stricken. In AS 

16.10.300, the legislature declared the policy underlying the 

commercial fishing loan program: "It is the policy of the state,

under secs. 300-370 of this chapter, to promote the rehabilita-

i
tion of the state's fisheries, development of a predominantly 

resident fishery, and continued maintenance of commercial fishing 

gear and vessels throughout the state by means of long-term low 

interest loans." Neither the rehabilitiation of the state's 

fisheries nor the continued maintenance of commercial fishing 

gear and vessels is related, either directly or indirectly, to a 

durational residency requirement. If the five-year durational 

residency requirement is no*, severable and the program must be 

suspended as a result, these legislative purposes clearly will be 

thwarted. We believe the presence of legislative purposes w holly 

unrelated to the durational residency requirement may be viewed 

as evidence that the legislature intended the remainder of the 

statute to stand if the durational residency requirements were 

stricken.
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Moreover, the express legislative purpose of promoting 

development of a predomin ately resident fishery and the implied 

legislative purpose of ensuring that only b o n a  fide state r e s i­

dent commercial fishermen qualify for commercial fishing loans 

both can be accomplished quite easily without a statutory five- 

year durational residency requirement. Without that requirement, 

eligibility still w o uld be limited by statute to those who "have 

been state residents for a continuous period" —  i.e., bona fide 

Alaska residents.

In other words, all of the legitimate legislative 

purposes underlying both the statutory commercial fishing loan 

program as a whole and the specific five-year durational 

residency requirements can be satisfied even if the five-year 

requirements are severed. As a result, we believe it is 

reasonable to conclude that the legi lature would have intended 

the remainder of the statutory commercial fishing loan p r ogram to 

stand if the unconstitutional five-year durational residency 

requirements were stricken.

Accordingly, unde r Lyndon T r a n s p o r t , the offensive 

five-year durational residency requirement can be found s e v e r­

able. We believe that is the result the Alaska Supreme Court 

would reach if the question was presented to it. As a result, we 

believe you should reinstitute the program under AS 16.10- 

.310(a)(1), but without the five-year durational residency re-
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quirement. That conclusion is supported by AS 01.10.030, the 

state's general severability clause 2/, whic h the Alaska Supreme 

Court views as es tablishing at least a w e a k  presu m p t i o n  in favor 

of severability. Williams v. Z o b e l , 619 P . 2d 422 (Alaska 1980).

Once the five-year durational r e s i dency requirements 

are severed, the statute then requires only that applicants have 

been state residents for a continuous period immediately prior to 

applying for a loan as an objective test of residency. To e s t a b­

lish a legally defensible objective standard for the length of 

the statutorily r e q uired  continuous period of residency, we b e­

lieve the Department of Commerce and Economic Development should 

adopt emergency regulations under AS 16.10.310(a)(3) and AS 44- 

.62.250.

The length of any period of residency required by such 

regulations should be w ithin a range which could be defended in 

court. Under the cases cited in the November 26, 1982 opinion, 

30 days clearly w o u l d  be permissible. One year almost certainly

2/ AS 01.10.030 provides:

Any law heretofore or hereafter enacted by the 
Alaska Legislature which lacks a severability 
clause shall be construed as though it contained 
the clause in the following language, "If any p r o­
vision of this Act, or the application thereof to 
any person or circumstance is held invalid, the 
remainder of this Act and the application to other 
persons or circumstances shall not be effected 
[sic] thereby."
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w o u l d  be permissible. A  good faith argument could be made that 

two years is permissible  becaus e of the highly transient n ature 

of fishermen, although  it is more likely than not that a two-year 

durational residency requirement w o u l d  be found unconstitutio nal 

if challenged in court. To assist your depav ment in adopting 

the n e c e ssary emergency r e g u l a t i o n s , we are attaching a draft 

finding of emergency, order of adoption, and amended regulation 

conforming to the. requirements of AS 44.62.250. 3/

We are aware that the A laska Supreme Court has a c k n o w l­

edged the doctrine of separation of powers. See e.g., Bradner v. 

H a m m o n d , 553 P . 2d 1 (Alaska 1976); Public Defender Agency v. S u­

perior C o u r t , 534 P . 2d 947 (Alaska 1975). Under that doctrine, 

some might criticise a policy under whic h the attorney general 

concludes that constitutio nally offensive provisions are severed 

under the Lvnden Transport analysis with che executive branch 

then proceeding to implement the remainder cf the statute. 4/ It 

apparently was for this reason -- i.e. that severing the c o n s t i­

tutional portion of the statute could be viewed as impermissible

2 _ /  Your department must then follow the additional steps 
outlined in the Drafting Manual for Administrative Regulations. 
See checklist on pp. 12-13 and chapter 5.

4/ This is precisely what h a p pen ed when this department p r o­
posed to settle a court challenge to the state's longevity bonus 
p r o g r a m  by severing the program's unconstitutional residency r e­
quirements and establishing a one-year durational residence r e­
quirement in their place.
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legislating by the executive b r a n c h  -- that former A t t o r n e y  

General Condon c oncluded that y o u  had no choice but to suspend 

the p r o g r a m  pending  a legislative solution.

However, in the e x t raordinary  situation w h e r e  a s t a t­

utory requirement clearly is uncons t i t u t i o n a l  and cannot be d e­

fended in court, I believe the b e t t e r  result is for the l e g i s l a­

tive will expressed in the overall statutory scheme to be i m p l e­

men t e d  w i thout the constitutionally offensive provisions if they 

can be severed under the Lvnden Tr ansport analysis. This gives 

the executive b ranch much  more flexibility w h e n  the legislature 

passes a statute w h i c h  is unconstitutiona l in part. Under a’p o l­

icy where offensive provisions cannot be severed, the difficult 

choice is b e t w e e n  continuing to implement an u n constituti onal 

statute or suspending an entire program. However, if an o f f e n­

sive p r o v ision can be severed, the executive b ranch can implement 

the legislative wi ll in a constitutional manner, thereby s a t i s f y­

ing the pr ogrammatic desires expressed by the legislature w i t h o u t  

running afoul of constitutional constraints.

If the legislature is dissatisfied w i t h  this result, or 

disagrees w i t h  the attorney general's conclusion regarding 

severability, it always has the option of amending the statute or 

repealing it altogether. Ultimately, the legislature must take 

final responsibility for the statutes which govern the state.
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To intrude as little as possible into the legislative 

sphere, G overnor Sheffield has m a d e  it clear that the solution 

outlined above is to b e  an interim solution only. Under AS 44.62- 

.260(a), emergency regulations expire 120 days after they are 

adopted. At that time, if the legislature has n o t  addressed the 

.problem p r e s ented by the u n c o n s t itut ional five-year durational 

residency requirements, the p r o g r a m  should again be suspended.

We are sending copies of this opinion to Senator 

Kerttula and Representative Hayes to ensure rhat the legislature 

has notice that the program w i l l  be suspended upon expiration of 

the emerge-.cy regulation if there is no legislative action before 

then. Consequently, the legislature will have to act if it d e­

sires the program to continue b e y o n d  the expiration date of the

emergency regulation.

The administration is considering proposing legislation 

to remedy this problem, although no decision has been made in 

that regard. However, any permanent solution to the problem c r e­

ated by the u nconstitutional five-year durational residen.-.y r e­

quirement in AS 16.10.310(a)(1) must be provided by the l e g i s­

lature. The interim solution outlined above is simply a p r a g­

matic approach to solving the p r oblem temporarily to avoid the 

considerable hardship immediate suspension of the program would 

work on the commercial fishing industry while the legislature 

considers this matter.
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We w i l l  be happy to w o r k  wi th you in putting this s u g­

gested i n t e r i m  solution into practice.

A t t o r n e y  General

N C G : G T K : d i m  

A ttachment

cc: Senator Jalmar Kerttula
Representative Joe L. Hayes
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Subjects: P r o posed legislation r e g a r d i n g  (a) Commercial Fishing Loan 
Act and (b) Fishermen's M o r t g a g e  and Note Fund.

Each of these programs was ident ified b y  the Attorney  General in his 
letter of S e p t e m b e r  1, as posing c o n s t i t u t i o n a l  problems because of 
d urational r e s i d e n c y  requirements. A f t e r  some r e s e a r c h  and reflection 
it was d e t e r m i n e d  that attempts to cure the problems w i t h  these*’ 
programs should be simple rather than complex.

In the Comm ercial F i s h i n g  Loan Act, AS 16.10.310-16.10.360, the 
D e p a r t m e n t  of Co mmerce is given the a u t h o r i t y  to m a k e  loans to 
indivi dual c ommerc ial f ishermen and eligible b usiness ventures 
for "the repair, r e s t o r a t i o n  or u p g r a d i n g  of existing vessels and 
gear, for the. p u r c h a s e  of entry permits and gear- and for the 
c o n s t r u c t i o n  and p u r chase of vessels.,.". The p r o g r a m  also imposed 
a five year continuous re sidency r e q u i r e m e n t  for eligi b i l i t y  for 
these loans.

The p r o p o s e d  legi sl a t i o n  would delete the five year r esidency 
r equirement  entii 'ly but expand a r e q u i r e m e n t  that an applicant 
have a c t i v e l y  p a r t i c i p a t e d  in the fishery from one out of the last 
five years to three out of the last five years. Inasmuch as ‘•.here 
is no r e s i d e n c y  r e q u i r e m e n t  for the h o l d i n g  of a limited entry 
permit or on p a r t i c i p a t i o n  in the fishery as a c r e w m e m b e r , this 
m ay be a appro p r i a t e  response.

L e g i s l a t i o n  crea t i n g  the Fishermen's M o r t g a g e  and Note Fund, AS 
16.10.650-16.10.720, also imposed a five year durationa l residency 
requi r e m e n t  on applicants for chat program. The proposed legislative 
response w o u l d  also delete this r e quiremen t from the lav;. But at 
the same time, the response would impose u p o n  an applicant the 
b u rde n of e s t ablis hing that "he is likely to contribute to the 
economic stability of the state".



My u n d e r s t a n d i n g  of the ODinion of the U.S. Suoreme Court in
Zobel V. W i l l i a m s .  J J . S *  , 72 L Ed 2d 672,* (1982), is that
tne r m p o s i t x o n  or sucn a r equi rement is acceptable. Such a 
r e q u i r e m e n t  does not suffer from the defect of b e i n g  only 
b a c k w a r d  looking but is rather, o n l y  concern ed w i t h  the present 
and the future. I b e l i e v e  acco rd i n g l y  that such a r equirem ent 
is a "legit i m a t e  state purpose". See the o p i n i o n  of Just ice 
Br e n n a n  at 72 L Ed 2d 6*72, at 684.

These last two p iece s of proposed l egislat ion represent the final 
areas in w h i c h  legislative action is a ppropriate  w i t h  the exception 
of the long evity bonus program. T. wi l l  be spending some time 
on that issue to d e t e r m i n e  if some k i n d  of legislative solution 
can b e  fashioned. I expect, however, that the likely conclusion 
is that the p r o g r a m  m u s t  be scraped a ltogether or funded at 
a d r a m a t i c a l l y  h i g h e r  level.



'vSec 1: AS 16.10.310 is amended to read:

Sec. 16.10.310. Powers of the department. (~) The d e p a r t m e n t  may

(1) m a k e  loans to

(A) in dividual commer cial f i s h e r m e n  w h o  have h a d  a crewme mber or 

commercial fishi ng license u n d e r  AS 16.05.480 or a permit u n d e r  AS 

16.43.010-16.4 3,380 for any three of the past five y e a r s - a n d  vho 

actively p a r t i c i p a t e d  in the fishery during that period, for the 

repair, r e s t o r a t i o n  or u p g r ading of existin g vessels and gear, for 

the p u r ch ase of e n t r y  permits and gear, and for the c o n stru ction and 

purchase of vessels; and

(3)c o r p o r a t i o n s , partnersh ips or joint  ventures, 100 per cent of 

‘which are o w n e d  by individual commerical  f i s h e r m e n  who have h a d  a 

c rewmember or commercial  fishing license under AS 16.05.480 or a permit 

under AS 16 .43. 0 1 0 - 1 6 , 4 3 . 3 8 0  for any three of the last five years, 

and who a c t i v e l y  p a r t i c i p a t e d  in the f i s h e r y  during that period, for 

the repair, r e s t o r a t i o n  or u p g r a d i n g  of existing vessels and gear, 

for the purch a s e  of gear, and for the c o n s t r u c t i o n  and purchase of 

v e s s e l s ;

(2) d e s i gn ate agents and delegate its powers to them as necessary;

(3) adept rules and r e gulations n e c e s s a r y  to carry o u t  its functions;

(4) e s t a b l i s h  a m o r t i z a t i o n  plans for r e p a y m e n t  of loans, which may 

include extensions for poor fishing s e a s o n s ;

(5) enter into -..'eements w i t h  p r ivate  lending institutions, other 

state agencies agencies of the federal governme nt to carry out 

the purposes of AS 16.10.300-16.10.370.

(b) The dep art m e n t  shall consult w i t h  the D e p a r t m e n t  of Fish and 

Game on regulations and procedures e stabli shed u n d e r  AS 16.10.010- 

16.10,720.



Sec. 16.10.680. E l i g i b i l i t y  for loans . (a) The c o m m i s s i o n e r  may 

p u r chase a m o r t g a g e  or note u n d e r  AS 16.10.660(b) if it secures a 

loan to an individual who meets one of the r e qu irements of (b) of 

this section and who

(1) does not q u a l i f y  for a loan for the purposes d e s c r i b e d  in 

AS 16.10.670 under a state loan program;

(2) has not p r e v i o u s l y  p a r t i c i p a t e d  in the loan p r o g r a m  

establi shed in AS 1 6 . 1 0 . 6 5 0 - 1 6 . 1 0 . 7 2 0  or in any o t h e r  state loan 

p r o g r a m  for the purposes desc ribed in AS 16.10.670; and

(3) meets the guidelines es tabl i s h e d  b y  the c o mmis sioner to 

determine w h e t h e r  the applican t is r e a s o n a b l y  likely to succeed  as 

a commerc ial fish erman and be able to r epay the loan.

(b) In addition to the r e q uir ements of (a)(l)-(4) of this section, 

the commisioner m a y  p u r c h a s e  a m o r t g a g e  or note u n d e r  AS 16.10.660(b) 

only if it secures a loan to an individual w h o  d e m onstrates under 

guidelines establ i s h e d  by the c o m m i s s i o n e r  that he is likely to / 

contribute to the economic s tability of the state and

(1) because of his lack of tr aining or the lack of employment 

opportunties in the area in w h i c h  he resides, he does not have 

oc cupationa l opportunities av ailable to him other than commercial 

fishing; or

(2) he is e c o n o m i c a l l y  dependent on commercial fishing for a 

livelihood and commercial fishing has b e e n  a traditional w a y  of life 

for h i m  in Alaska.

(c) The c o mmissione r m a y  not refuse to pu rchase a m o r t g a g e  or note 

from a private financial in stit u t i o n  under AS 16.10.660(b) solely 

because the applicant for the loan does not have a credit history.

(d) In d e termi ning w h e t h e r  the appli cant is r e a s o n a b l y  likely to be 

able to repay the loan under (a)(4) of this section, the private 

financial institutio n shall consider the applicant's income from 

commerical fishing and from other sources.

Sec. 1: AS 16.10.680 is amended to read:



F I N D I N G  O F  E M E R G E N C Y
The Department of Commerce and Economic Development finds that an 
emergency exists and that the at tached amendment is nece s s a r y  for 
the immediate preservation of the public peace, health, safety,
or general welfare. A  statement of the facts constituting the
emergency i s :

1. In a November 26, 19^2 opinion, the Department of Law
concluded that the tive -year durational resi dency r e­
quirements for commercial fishing loans in AS 16.10- 
.310(a)(1)(A), (B) and (C) are unconstitutional.

2. In a December 6 , 1982 opinion, the Department of L a w
concluded that the five-year durational residency r e­
quirements for a commercial fishing loan are severable 
from the remainder of the statutory program.

3. The commercial, fishing loan p r o gr am was initially e n­
acted in 1972. Since that time, it has b ecome  very 
important to the c ontinued viability of the commercial 
fishing industry in.Alaska. In addition to providing 
financing for vessels and gear, the commercial fishing 
loan program provides the only m e c h a n i s m  for financing 
the purchase of limited entry permits using the permits 
as collateral. If the program is suspended, it will 
work an immediate and considerable hardship on the 
commercial fishing industry in Alaska. Therefore, 
03 AAC 80.100 must be amended to remove the requirement 
that an individual be a five-year resident to qualify
for a commercial fishing loan for the immediate p r e s e r­
vation of the general w e lfar e of the industry.

A. The Department of Law concluded that the five-year d u r­
ational residency requirement in AS 16.10.310(a)(1)(A),
(B) and (C) was intended to ensure that only bona fide 
residents of Alaska qualify for commercial fishing 
loans. The legislature has not funded this department
with a sufficient staff to make individual inquiries of
each applicant for a commercial fishing loan to d e t e r­
mine on an individualized basis w h ether that applicant
is in fact a bona fide resident of Alaska and, at the 
same time, to make the necessary evaluation of an a p­
plicant's financial situation for purposes of obtaining 
a loan. As a result, some legally permissible s c r e e n­
ing requirement to test the bona fides of residency 
must be adopted.

5. The Department of Law informs us that a one-year d u r a­
tional residency requirement almost certainly is c o n­
stitutional when a fundamental right or basic ne cessity 
of life is not involved, and that eligibility to apply 
for a commercial fishing loan is not a fundamental 
right nor a basic necessity of life.



A D O P T I O N  ORDER

Under authority of AS 16.10.310(a)(3), the regulation is ther e­
fore adopted as an emergency regulation to take effect i m m e d i a t e­
ly upon filing by the lieutenant governor as provided in 
AS 44.62.180(3).

DATE: December 7, 1982
Juneau, Alaska

Richard A. Lyon, Commissioner . 
Department of Commerce and 

Economic Development

FILING CERTIFICATION

I, Stephen Alan McAlpine, Lieutenant Governor for the State of 
Alaska, certify that on December 7, 1982, at ,m. . I
filed the attached regulations according to tfKe provisions of 
AS 44.62.

<9

Stephen Alan  McAlpine 
Lieutenant: Governor



3 AAC 80.100. D E F I N I T I O N  OF T E R M S . Unless the context 
requires otherwise, in this chapter and in the forms and i n­
structions of the commissioner

(11 ) "resident" means a corporation, partnership 
or limited partnership 100 percent of w hi ch is owned by a 
r esident^commercial fisherman or an individual who, except 
for brief intervals, periods of military service, or a t t e n­
dance at an educational or training institution has resided 
in the state for one year [FIVE YEARS]; "residence" is d e t e r­
mine d  by wh ere the individual

(A) is regis t e r e d  to vote;

(B) maintains his permanent place of abode;

(C) files his tax returns;

(D) registers or licenses his personal p r o p­
erty, including but not limited to cars, boats, trucks 
and trailers;

(E) is licensed to drive; and

(F) maintains bank accounts, savings a c­
counts, lines of credit and other financial r e l ation­
ships. (Eff. 9/26/76, Reg. 59; am 5/16/81, Reg. 78; 
am I I ,  Reg. )

Authority: AS 16.10.310
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SENATE
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T h e  C o m m i t t e e  on

J . , . f i i <t r i n  1

D a t e  :
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/ V
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d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  C S  f o r  _______________________________________

a n d  r e c o m m e n d s

I ] s a m e  t i t l e

[ ] n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ]

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e f e . r e d  t o  t h e

N e w  F i s c a l  N o t e

C o m m i  t t e e

M E M B E R S  S I G N I N G  

D O  P A S S

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S :

I ,

C H A I R M A N
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C S S S HB  16 (Fin): An A c t  r el a t i n g  to p r e m i u m  increases for

a u t o m o b i l e  i n s u r an c e  policies.

T h e  A d m i n i s t r a t i o n  s u p p o r t s  this bill. It requires that an 

i n s u r a n c e  c o m p a n y  i n c r e a s i n g  a u t o m o b i l e  i n s u r a n c e  p re miums m us t  

advise the a f f e c t e d  person b e f o r e  the i n cr e a s e  can tak e effect, 

an d  m u s t  also a p p r i s e  the a f f e c t e d  pe rs o n  o f  his appeal rights 

u n d e r  A S  21.39.090. This is i nt e n d e d  to reso l v e  those s i t u a t i o n s  

w h e r e  an i n s u r a n ce  c o m p a n y  i n c r e a s e s  its pr e miums un j u s t l y  and 

w i t h o u t  explanation.

R i c h a r d  A. Lyon, C o m m i s s i o n e r



TAPE//36 ( S i d e  A) 

R e c o r d i n g  

N u m b e r  0 00 2

N u m b e r  0 0 1 2

N u m b e r  0 0 6 0

N u m b e r  00 7 7

N u m b e r  0 3 1 6

N u m b e r  0 4 2 3

A C T I O N  N A R R A T I V E

T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  at 8 : 5 5  a.m. 

b y  C h a i r m a n  F u r n a c e .  M e m b e r s  p r e s e n t  w e r e :  

R e p r e s e n t a t i v e s  F u r n a c e ,  U e h l i n g ,  C o w d e r y  

a nd R i n g s t a d .  M e m b e r s  a b s e n t  w e r e :  

R e p r e s e n t a t i v e s  K o p o n e n ,  M a l o n e  and W e n d t e .  

T h e  i t e m  f o r  c o n s i d e r a t i o n  w a s  H B  16.

R e p r e s e n t a t i v e  M i l o  F r i t z ,  P r i m e  S p o n s o r  of 

H B  16, e x p l a i n e d  h i s  r e a s o n s  f o r  i n t r o d u c i n g  

the b ill.

T h e r e  w a s  d i s c u s s i o n  b y  c o m m i t t e e  m e m b e r s  

and Rep. F r i t z  r e l a t i n g  to i n s u r n a c e  

p o l i c i e s .  T h e  C h a i r m a n  i n v i t e d  D o n  K o c h  

f r o m  the D i v i s i o n  of I n s u i a n c e  w i t h  the 

D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  

D e v e l o p m e n t  to j o i n  in t h e  d i s c u s s i o n -

D o n  K o c h  s aid tha t  h e  o p p o s e s  H B  16 b e c a u s e  

t h e r e  is a l r e a d y  a m e c h a n i s m  w h i c h  a d d r e s s e s  

the issue, h o w e v e r  the p r o b l e m  is t h a t  m o s t  

i n s u r e r s  are no t  a w a r e  of it.

D i s c u s s i o n  c o n t i n u e d .

K e n  M o o r e ,  D i r e c t o r  of the D i v i s i o n  of 

I n s u r a n c e  w i t h  the D e p a r t m e n t  of C o m m e r c e  

and E c o n o m i c  D e v e l o p m e n t ,  e x p l a i n e d  the 

g e n e s i s  of the p r o b l e m .  H e  c i t e d  

m e c h a n i z a t i o n  - the i n s t i t u t i o n  of th e  

c o m p u t e r  as p r i m a r y  f a c t o r s .

T h e r e  w a s  a d d i t i o n a l  d i s c u s s i o n  b y  the 

c o m m i t t e e ,  K e n  M o o r e  and Rep. F r i t z  

c o n c e r n i n g  the p r o b l e m  an d p o s s i b l e  

r e s o l u t i o n s  to the p r o b l e m .

Rep. F u r n a c e  s u g g e s t e d  t hat R e p .  F r i t z  and 

D o n  K o c h  j o i n t l y  e x a m i n e  p r o p o s e d  a d d i t i o n s  

to t h e  b ill. H e  a l s o  r e c o m m e n d e d  t h a t  Pep. 

F r i t z  d r a f t  a S p o n s o r  S u b s t i t u t e  to I n c l u d e  

the a d d i t i o n a l  p r o v i s i o n s .

Number 0431 T h e r e  b e i n g  no f u r t h e r  b u s i n e s s  to c o m e  

b e f o r e  the c o m m i t t e e  at t his ti m e ,  C h a i r m a n  

F u r n a c e  a d j o u r n e d  th e  m e e t i n g  at 9 : 3 0  a.m.



H O U S E  L A B O R  & C O M M E R C E  

S T A N D I N G  C O M M I T T E E  

M a r c h  17, 1983 

8 : 4 9  a.m.

M e m b e r s  P r e s e n t :  Rep. F u r n a c e ,  C h a i r m a n

Rep. U e h l i n g ,  V i c e - C h a i r m a n  

Rep. C o w d e r y  

Rep. K o p o n e n  

Rep. R i n g s t a d  

Rep. W e n d t e

M e m b e r s  A b s e n t :  Rep. M a l o n e

C O M M I T T E E  C A L E N D A R

H B  16 " A n  A c t  r e l a t i n g  to p r e m i u m  i n c r e a s e s  f o r

a u t o m o b i l e  p o l i c e s . "

H B  131 "An A c t  r e l a t i n g  to u n l a w f u l  p r a c t i c e s  in

the s a l e  or r e n t a l  of r e a l  p r o p e r t y . "

W I T N E S S  R E G I S T E R

R e p r e s e n t a t i v e  V e r n o n  H u r l b e r t  

A l a s k a  S t a t e  L e g i s l a t u r e  

C a p i t o l  B u i l d i n g ,  R o o m  511 

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

4 6 3 - 3 7 9 9

P o s i t i o n  S t a t e m e n t :  J o i n e d  t h e c o m m i t t e e  in d i s c u s s i o n  o n  H B  131

of w h i c h  h e  is the P r i m e  S p o n s o r .

P R E V I O U S  A C T I O N

H B  16 S ^ e  p r e v i o u s  H o u s e  L a b o r  & C o m m e r c e

C o m m i t t e e  M e e t i n g  m i n u t e s  from: M a r c h  16,

1983.

S t a t u t o r y  R e f e r e n c e :  S t a t u t o r y  R e f e r e n c e :

AS 2 1 . 3 6

H B  131 S e e  p r e v i o u s  H o u s e  L a b o r  & C o m m e r c e

C o m m i t t e e  M e e t i n g  m i n u t e s  from: M a r c h  3,

M a r c h  11, and M a r c h  15, 1983.

S t a t u t o r y  R e f e r e n c e :  AS 1 8 . 8 0 . 2 4 0



■  •

T A P E 0 3 7  ( S i d e  A) 

Recordings 

N u m b e r  0 0 0 2

N u m b e r  0 0 1 6

N u m b e r  0 0 4 1  

N u m b e r  0 0 7 0  

N u m b e r  0 0 7 8

N u m b e r  0 0 8 6  

N u m b e r  0 0 8 8

A C T I O N  N A R R A T I V E

T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  b y  C h a i r m a n  

F u r n a c e  at 8 : 4 9  a.m. M e m b e r s  p r e s e n t  w e r e :  

R e p r e s e n t a t i v e s  F u r n a c e ,  U e h l i n g ,  C o w d e r y ,  

K o p o n e n ,  R i n g s t a d  and W e n d t e ,  w h o  l e f t  a f t e r  

the m e e t i n g  s t a r t e d .  Rep. M a l o n e  a r r i v e d  at 

9:08 a.m.

C h a i r m a n  F u r n a c e  sta t e d  t h e  p u r p o s e  of t h e  

m e e t i n g  w a s  to r e s u m e  d i s c u s s i o n  o n  H o u s e  

B i l l s  16 and 131.

C h a i r m a n  F u r n a c e  set  up a s u b c o m m i t t e e  to 

i n v e s t i g a t e  v a r i o u s  a reas o f  c o n c e r n  

r e l a t i n g  to the A l a s k a  P o w e r  A u t h o r i t y .  H e  

a p p o i n t e d  R e p r e s e n t a t i v e s  R i n g s t a d ,  W e n d t e  

a n d  U e h l i n g  to th e  c o m m i t t e e ,  w i t h  Rep. 

R i n g s t a d  to s e r v e  as C h a i r m a n .  R ep. F u r n a c e  

a s k e d  the s u b c o m m i t t e e  to p r e p a r e  a n  o u t l i n e  

i d e n t i f y i n g  the a r e a s  w h i c h  t h e  c o m m i t t e e  

p r o p o s e s  to r e p o r t  b a c k  to t h e  f u l l  

c o m m i t t e e  in 7 days. H e  o f f e r e d  the 

a s s i s t a n c e  of J e f f  Barry, P r o f e s s i o n a l  A i d e ,  

w i t h  the p r o j e c t .  H e  p l a c e d  a 3 0 - d a y  t i m e  

l i m i t  w i t h i n  w h i c h  the s u b c o m m i t t e e  w o u l d  

take a w e e k  to p r e p a r e  an o u t l i n e  of the 

a r e a s  of c o n c e r n ,  and in t h e  r e m a i n i n g  t i m e  

f o r m u l a t e  c o n c l u s i o n s  and r e c o m m e n d a t i o n s .

H e  a d v i s e d  t hat a l l  o t h e r  c o m m i t t e e  m e m b e r s  

w e r e  w e l c o m e  to sit in on t h e  s u b c o m m i t t e e .

T h e  c o m m i t t e e  a s s u m e d  d i s c u s s i o n  c o n c e r n i n g  

the s u b c o m m i t t e e .

C h a i r m a n  F u r n a c e  d i r e c t e d  t h e  c o m m i t t e e ' s  

a t t e n t i o n  to H B  16.

He a d v i s e d  the c o m m i t t e e  of Rep .  F r i t z ' s  

r e q u e s t  that h e  b e  g i v e n  a b o u t  a w e e k  to 

w o r k  w i t h  the D i v i s i o n  of I n s u r a n c e  to 

r e d r a f t  th e  b i l l  in the f o r m  of a S p o n s o r  

S u b s t i t u t e .

C h a i r m a n  F u r n a c e  a s k e d  that a n y  a d d i t i o n a l  

d e l i b e r a t i o n  on H B  16 be p o s t p o n e d  u n t i l  it 

is r e m i t t e d  by t h e P r i m e  S p o n s o r .

T h e  c o m m i t t e e  t o o k  up d i s c u s s i o n  on H B  131. 

Rep. F u r n a c e  s u g g e s t e d  tha t  t h e  c o m m i t t e e  

c o n s i d e r  the p r o p o s e d  a m e n d m e n t  to t h e  b i l l



and r e c o m m e n d e d  t h a t  if the b i l l  is a m e n d e d ,  

that an a d d i t i o n a l  h e a r i n g  b e  s c h e d u l e d  f o r  

T u e s d a y ,  M a r c h  22, to a l l o w  t e n a n t s  a n d  

l a n d l o r d s  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  the 

t o t a l  b ill.

N u m b e r  0112 C h a i r m a n  F u r n a c e  asked R e p r e s e n t a t i v e  V e r n o n  

H u r l b e r t ,  P r i m e  S p o n s o r  of t h e  b i l l ,  t o  j o i n  

in th e  d i s c u s s i o n .

N u m b e r  0118 

N u m b e r  0128 

N u m b e r  0130

N u m b e r  0269

N u m b e r  0298

N u m b e r  0381

N u m b e r  0399 

N u m b e r  0423

C h a i r m a n  F u r n a c e  called a b r i e f  r e c e s s .

T h e  m e e t i n g  r ec o n v e n e d .

C h a i r m a n  F u r n a c e  r e c o g n i z e d  t h a t  Rep.  M a l o n e  

had j o i n e d  the m e e t i n g .

D i s c u s s i o n  c o n c e r n i n g  the l a n g u a g e  in  t h e 

b i l l  c o n t i n u e d .

A f t e r  e x a m i n i n g  N u m b e r  8, S e c t i o n  (d) o f  the 

p r o p o s e d  a m e n d m e n t ,  Rep. R i n g s t a d  m o v e d  "to 

c h a n g e  the ' e s ta b l i s h e d ' to ' d e s i g n e d '  and 

a d o p t t h e  a m e n d m e n t . "

T h e r e  w a s  a d d i t i o n a l  d i s c u s s i o n  c o n c e r n i n g  

the l a n g u a g e  in qu e stion.

Rep. R i n g s t a d  m o v e d  to c h a n g e  h i s  o r i g i n a l  

m o t i o n  to read, " ' d e s i g n e d  o r  e s t a b l i s h e d '  

s o l e l y  f o r  o c c u p a n c y  by s i n g l e s . "

T h e r e  w a s  f u r t h e r  d i s c u s s i o n  b y  c o m m i t t e e  

m e m b e r s .

C h a i r m a n  F u r n a c e  r e s t a t ed  t h e  m o t i o n .  T h e  

c o m m i t t e e  d i s c u s s e d  their c o n c e r n s  w i t h  the 

w o r d  ' singles'.

Rep. M a l o n e  o p p o s e d  the a m e n d m e n t  and 

e x p l a i n e d  why.

C h a i r m a n  F u r n a c e  cal l e d  f o r  a v o t e  b y  

s h o v i n g  of h a n d s  on the r e v i s e d  a m e n d m e n t .  

R e p r e s e n t a t i v e s  U e h l i n g ,  R i n g s t a d ,  C o w d e r y  

and F u r n a c e  v o t e d  in f avor o f  th e  m o t i o n .  

R e p r e s e n t a t i v e s  K o p o n e n  and M a l o n e  v o t e d  not 

in favo r .  T h e  m o t i o n  p a s s e d ,  h o w e v e r  

C h a i r m a n  F u r n a c e  served n o t i c e  of 

r e c o n s i d e r a t i o n .

Number 0445 C h a i r m a n  F u r n a c e  ca l l e d for a v o t e  b y  

s h o w i n g  of h a n d s  on the m a i n  m o t i o n  as



a m e n d e d .  R e p r e s e n t a t i v e s  R i n g s t a d ,  C o w d e r y ,  

U e h l i n g  and F u r n a c e  v o t e d  in f a v o r .  

R e p r e s e n t a t i v e s  K o p o n e n  an d  M a l o n e  v o t e d  n o t  

in favor.

R ep. F u r n a c e  s t a t e d  that t h e  a m e n d m e n t  

n e e d e d  m o r e  w o r k  a n d  h e  p r o p o s e d  to m e e t  

w i t h  c o m m i t t e e  m e m b e r s  at a l a t e r  t i m e  in 

o r d e r  to w o r k  on i m p r o v i n g  t he  l a n g u a g e  of 

t he b i l l .  H e  s c h e d u l e d  th e  h e a r i n g  o n  H B  

131 to r e s u m e  on T u e s d a y ,  M a r c h  22.

T h e r e  b e i n g  no f u r t h e r  i t e m s  to c o m e  b e f o r e  

the c o m m i t t e e  at this time, the m e e t i n g  w a s  

a d j o u r n e d  at 9 : 4 0  a.m.



_  
#

H O U S E  L A B O R  & C O M M E R C E  

S T A N D I N G  C O M M I T T E E  

M a r c h  30, 1983 

8 : 4 9  a.m.

M e m b e r s  P r e s e n t : Rep. F u r n a c e ,  C h a i r m a n  

Rep. U e h l i n g ,  V i c e - C h a i r m a n  

Rep. C o w d e r y  

Rep. R i n g s t a d

M e m b e r s  A b s e n t : Rep. K o p o n e n  

R ep. M a l o n e  

R ep. W e n d t e

C O M M I T T E E  C A L E N D A R

S S R B  16 " A n  A c t  r e l a t i n g  to p r e m i u m  i n c r e a s e s  fo r

a u t o m o b i l e  i n s u r a n c e  p o l i c i e s . "

H B  2 4 6  "A n A c t  r e l a t i n g  to the d e r e g u l a t i o n  of

i n t e r e s t  rates; and p r o v i d i n g  f o r  an 

e f f e c t i v e  d a t e . "

W I T N E S S  R E G I S T E R

J o h n  Geor ge ,  D e p u t y  D i r e c t o r  

D i v i s i o n  of I n s u r a n c e

D e p a r t m e n t  of C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t  

P o u c h  D

J u n e a u ,  A l a s k a  99811 

4 6 5 - 2 5 1 5

P o s i t i o n  S t a t e m e n t :  T e s t i f i e d  on S S H B  16.

R a l p h  B e n n e t t ,  F i n a n c e  A i d e  

R e p r e s e n t a t i v e  B o b  B e t t i s w o r t h ' s  O f f i c e  

C a p i t o l  B u i l d i n g ,  R o o m  5 0 0  

P o u c h  V

J u n e a u ,  A l a s k a  99811 

4 6 5 - 4 9 6 7

P o s i t i o n  S t a t e m e n t :  T e s t i f i e d  in b e h a l f  of R e p r e s e n t a t i v e  B o b

B e t t i s w o r t h ,  P r i m e  S p o n s o r  of H B  246.

G a r y  J e n k i n s

N a t i o n a l  F e d e r a t i o n  of I n d e p e n d e n t  B u s i n e s s e s

P .O. B o x  194

A u k e  Bay, A l a s k a  99821

5 8 6 - 4 1 0 0

P o s i t i o n  S t a t e m e n t :  T e s t i f i e d  in o p p o s i t i o n  of H B  246.



J i m  H a c k e t t

A l a s k a  B a n k e r s  A s s o c i a t i o n  

645 G S t r e e t  

A n c h o r a g e ,  A l a s k a  

2 6 5 - 5 7 5 4

P o s i t i o n  S t a t e m e n t :  A n s w e r e d  q u e s t i o n s  b y  t h e c o m m i t t e e

c o n c e r n i n g  HB 246.

W i n  G r u e n i n g

B.M. B e h r e n d s  B a n k s  

P.O. B o x  1367 

J u n e a u ,  A l a s k a  9 9 8 0 2  

5 8 6 - 6 8 0 0

P o s i t i o n  S t a t e m e n t :  T e s t i f i e d  in s u p p o r t  of H B  246.

D o n  Magn- s s o n  

A l a s k a  R e t a i l  A s s o c i a t i o n  

174 S o u t h  Frar.Klin S t r e e t  

J u n e a u ,  A l a s k a  99801 

5 8 6 - 6 7 0 6

P o s i t i o n  S t a t e m e n t :  A d v i s e d  the c o m m i t t e e  t hat h e  w a s

w i t h h o l d i n g  t e s t i m o n y  u n t i l  A p r i l  7, w h e n  

th e  h e a r i n g  will ce t a k e n  up again.

P R E V I O U S  A C T I O N

S S H B  16 0 3 / 2 1 / 8 3 :  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L

NO. 16. by  F r i t z ,  K o p o n e n ,  L i n d a u e r  and 

T i s c h e r ,  e n t i t l e d :

"An A c t  r e l a t i n g  to p r e m i u m  i n c r e a s e s  for 

a u t o m o b i l e  i n s u r a n c e  p o l i c e s . "

w a s  r e a d  the f i r s t  t i m e  and r e f e r r e d  to the 

L a b o r  & C o m m e r c e  and F i n a n c e  C o m m i t t e e s .

S e e  p r e v i o u s  H o u s e  L a b o r  & C o m m e r c e  

C o m m i t t e e  M e e t i n g  m i n u t e s  o a  H B  16 f rom: 

M a r c h  16, and M a r c h  17, 1983.

S t a t u t o r y  R e f e r e n c e :  A S  2 1 . 3 6

H B  2 4 6  0 3 / 1 1 / 8 3 :  H O U S E  BIL7. NO. 2 4 0 by

B e t t i s w o r t h ,  e n t i t l e d :

"A n  A c t  r e l a t i n g  to the d e r e g u l a t i o n  of 

i n t e r e s t  rates; and p r o v i d i n g  f o r  a n  

e f f e c t i v e  d a t e . "

w a s  r e a d  the f i r s t  t i m e  and r e f e r r e d  to the 

L a b o r  & C o m m e r c e  C o m m i t t e e .

S t a t u t o r y  R e f e r e n c e :  AS 0 6 . 2 0 . 2 3 0 ( a ) ;  AS



IAPE//45 ^Side A) 

R e c o r d i n g  

N u m b e r  0 0 0 2

N u m b e r  0024

N u m b e r  0043

N u m b e r  015 2

N u m b e r  0157

Number 0166

0 6 . 4 0 . 1 2 0 ( c ) ;  AS 45 . 1 0 .  120(b) ; AS 

4 5 . 1 0 . 1 2 0 ( c ) ;  AS 4 5 . 4 5 . 0 1 0 ( a ) ;  A S  

0 6 . 2 0 . 2 3 0 ( b )  & (c); A S  0 6 . 4 5 . 0 6 0 ( 5 ) ( A ) ( v i ) ; 

and A S  4 5 . 4 5 . 0 1 0 ( b )

A C T I O N  N A R R A T I V E

T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  b y  C h a i r m a n  

F u r n a c e  at 8 : 4 9  a.m. M e m b e r s  p r e s e n t  w e r e :  

R e p r e s e n t a t i v e  F u r n a c e ,  U e h l i n g ,  C o w d e r y  and 

R i n g s t a d .  R e p r e s e n t a t i v e s  K o p o n e n  and 

M a l o n e  w e r e  a b s e n t  and W e n d t e  a r r i v e d  at 

8 : 5 3  a.m.

B e f o r e  t h e  c o m m i t t e e  w e r e  t w o  p i e c e s  of 

l e g i s l a t i o n :  S S H B  16 and H B  246.

T h e  c o m m i t t e e  t o o k  up d i s c u s s i o n  on S S K B  16.

J o h n  G e o r g e ,  D e p u t y  D i r e c t o r  of the D i v i s i o n  

of I n s u r a n c e  w i t h  uh_' D e p a r t m e n t  of C o m m e r c e  

and E c o n o m i c  D e v e l o p m e n t ,  s n a r e d  w i t h  the 

c o m m i t t e e  s o m e  of the w o r k  that  t r a n s p i r e d  

b e t w e e n  h e  and the P r i m e  S p o n s o r  o f  t h e  

bill, Rep. F r i t z ,  in t h e i r  e n d e a v o r  to 

u p g r a d e  the bill.

J o h n  G e o r g e  sai d  t h a t  the b i l l  r e q u i r e s  

i n s u r n a c e  c o m p a n i e s  to g i v e  t h e i r  c l i e n t s  a 

1 5 - d a y  w r i t t e n  n o t i c e  cf r a t e  i n c r e a s e s  and 

if the c l i e n t  f e e l s  tha t  the i n c r e a s e  is 

u n m e r i t e d ,  h e / s h e  m a y  r e s o l v e  t h e  i s s u e  w i t h  

the i n s u r a n c e  c o m p a n y  r a t h e r  t h a n  g o i n g  to a 

h e a r i n g .

T h e r e  w a s  d i s c u s s i o n  by c o m m i t t e e  m e m b e r s  

and J o h n  G e o r g e  c o n c e r n i n g  t h e  bill.

Rep. C o w d e r y  m o v e d  f . 1 a s k e d  u n a n i m o u s  

c o n s e n t  t hat S S H B  16 b e  a d v a n c e d  to t h e  n e x t  

c o m m i t t e e  of r e f e r a l .  T h e r e  w e r e  no  

o b j e c t i o n s  and it w a s  so o r d e r e d .

T h e  c o m m i t t e e  t he n  t o o k  up d i s c u s s i o n  o n  H B  

246. C h a i r m a n  F u r n a c e  g a v e  th e  c o m m i t t e e  a 

b r i e f  o v e r v i e w  of t h e  bill.

R a l p h  B e n n e t t ,  F i n a n c i a l  A i d e  to 

R e p r e s e n t a t i v e  B o b  B e t t i s w o r t h ,  P r i m e  

S p o n s o r  of the H B  246, p r e s e n t e d  an i n - d e p t h  

a n a l y s i s  of th e  l e g i s l a t i o n .

-3-



Number 0175

N u m b e r  0 1 8 0

N u m b e r  0 2 1 8

In Rep. B e t t i s w o r t h  b e h a lf ,  R a l p h  B e n n e t t  

s t a t e d  t h a t  b a n k s  s h o u l d  b e  a l l o w e d  to 

c h a r g e  an i n t e r e s t  ra t e  that r e f l e c t s  m a r k e t  

c o n d i t i o n s  in the m a r k e t  p l a c e .

H e  d i s c u s s t  1 the i m p l i c a t i o n s  of u s e r y  

c e i l i n g s ,  s a y i w g  t h a t  u s e r y  l a w s  d o  n o t  

a l l o w  b a n k s  to r e s p o n d  to c h a n g e s  in m a r k e t  

ra t e s  and p r e s e r v e  a r e a s o n a b l e  l e v e l  of 

prof i t .

G a r y  J e n k i n s  of the N a t i o n a l  F e d e r a t i o n  of 

I n d e p e n d e n t  B u s i n e s s e s  t e s t i f i e d  in 

o p p o s i t i o n  of H B  24 6  in its p r e s e n t  form.

H e  e x p r e s s e d  c o n c e r n  o v e r  the r e m o v a l  of all 

c o n t r o l s  and s t a t e d  that  the l i m i t s  s h o u l d  

b e  r e m o v e d  in o r d e r  for  b a n k s  to h a v e  a 

p r o p e r  r a t e  of retu r n .

T h e r e  w a s  d i s c u s s i o n  by c o m m i t t e e  m e m b e r s  

and G a r y  J e n k i n s  c o n c e r n i n g  v a r i o u s  a s p e c t s  

of the bill.

N u m b e r  0 3 3 4 J i m  H a c k e t t  of the A l a s k a  B a n k i n g  

A s s o c i a t i o n  and W i n  G r u e n i n g  o f  B.M. 

B e h r e n d s  B a n k  c ame b e f o r e  the c o m n / t t e e .

N u m b e r  0 3 4 1

N u m b e r  0 3 4 6

N u m b e r  0 3 7 7

Number 0421

W i n  G r u e n i n g  c o m m e n t e d  on s o m e  a r e a s  f r o m  

e a r l i e r  t e s t i m o n y .  C o n c e r n i n g  t h e  r e m o v a l  

of th a  u s e r y  c e i l i n g ,  he s t a t e d  t h a t  it is 

no t  the i n t e n t  of b a n k s  to r a i s e  the r a t e  of 

retu r n ,  t h e y  w o u l d  lik e  to be a b l e  to 

s e r v i c e  a l l  s e g m e n t s  of the  m a r k e t ,  h o w e v e r  

du e  to the r e s t r i c t i o n s  of th e  u s e r y  

c e i l i n g s ,  t h e y  ar e  not a b l e  to d o  so.

In r e g a r d  to d i s c o u n t  rates, W i n  G r u e n i n g  

said that h e  d o e s  n o t  b e l i e v e  t h a t  d i s c o u n t  

r a t e s r e f l e c t  a t r u e  m a r k e t  x a t e  b e c a u s e  

d i s c o u n t  r a t e s  are a r t i f i c i a l l y  c o n t r o l l e d  

and s u b j e c t  to p o l i t i c a l  p r e s s u r e .  H e  said 

that t r u e r  m a r k e t  r a t e s  a r e  d e t e r m i n e d  b y  

p r e v a i l i n g  c r i m e  r a t e s  t h r o u g h o u t  t h e  

c o u r t r y  and b y  g o v e r n m e n t  a u c t i o n s  o n  bon d s .

W i n  G r u e n i n g  e x p l a i n e d  the i m p l i c a t i o n s  of 

d e r e g u l a t i o n .

H e  a l s o  e x p r e s s e d  h i s  s u p p o r t  of the b i l l  

and s t a t e d  that it is a s t e p  t o w a r d s  

e s t a b l i s h i n g  a f r e e  m a r k e t  f o r  b o t h  the 

l a r g e  and s m a l l  b o r r o w e r .



T h e r e  v a s  d i s c u s s i o n  by c o m m i t t e e  m e m b e r s  

w i t h  W i n  G r u e n i n g  and J i m  H a c k e t t  a n s w e r i n g  

q u e s t i o n s  b y  t he  c o m m i t t e e .

TAPE//45 (Side B) 

R e c o r d i n g  

N u m b e r  0 0 0 0

N u m b e r  0 0 8 0

N u m b e r  0 1 2 7  

N u m b e r  0 1 6 1

N u m b e r  0 1 6 8

C o n t i n u a t i o n  of q u e s t i o n s  and d i s c u s s i o n .

R ep. W e n d t e  a s k e d  if the c o m m i t t e e  c o u l d  b e  

p r o v i d e d  a c h a r t  r e f l e c t i n g  th e  i m p a c t  o f  

d i s c o u n t  rates.

J i m  H a c k e t t  c o m m e n t e d  on Rep. W e n d t e ’s 

r e q u e s t .

D o n  M a g n u s s o n  of t h e  A l a s k a  R e t a i l  

A s s o c i a t i o n  a d v i s e d  t h e c o m m i t t e e  that h e  

w a s  w i t h h o l d i n g  t e s t i m o n y  u n t i l  A p r i l  7, 

w h e n  the h e a r i n g  w i l l  be t a k e n  u p  a g a i n .

T h e r e  b e i n g  n o  f u r t h e r  i t e m s  to c o m e  b e f o r e  

th e  c o m m i t t e e  at this time, C h a i r m a n  F u r n a c e  

a d j o u r n e d  the m e e t i n g  at 9 :44 a.m.



S e c .  2 1 . 3 6 . 4 0 0  L I M I T A T I O N  O N  S U R C H A R G E S  F O R  A U T O M O B I L E  I N S U R A N C E  

F O R  A C C I D E N T S  O R  V I O L A T I O N S .

(*)  A n  i n s u r e r  m a y  n o t  c h a r g e  i n c r e a s e d  p r e m i u m  o r  s u r c h a r g e

a r a t e  f o r  a u t o m o b i l e  i n s u r a n c e  b a s e d  u p o n  a n  a u t o m o b i l e  

v i o l a t i o n  u n l e s s  t h e  i n s u r e d  o r  . o t h e r  o p e r a t o r  r e s i d i n g  

i n  t h e  s a m e  h o u s e h o l  d_ h a s  b e e n  c o n v i c t e d  o f  t h a t  v i o l a t i o n .

( b )  A n  i n s u r e r  m a y  n o t  c h a r g e  i n c r e a s e d  p r e m i u m  o r  s u r c h a r g e

a r a t e  f o r  a u t o m o b i l e  i n s u r a n c e  i f ;

/ ' ( l )  T h e  a u t o m o b i l e  w a s  l a w f u l l y  p a r k e d  e x c e p t  t h a t  a n

\ a u t o m o b i l e  r o l l i n g  f r o m  a p a r k e d  p o s i t i o n  may. b e

c o n s i d e r e d  a s  t h e  o p e r a t i o n  o f  t h e  l a s t  o p e r a t o r ;

( 2 )  R e i m b u r s e m e n t  b y  o r  o n  b e h a l f  o f  a p e r s o n  r e p o n s i b l e  

f o r  t h e  a c c i d e n t  h a s  b e e n  m a d e  o r  a j u d g e m e n t  a g a i n s t  

s u c h p e r s o n s e x i s t ;

( 3 )  T h e  i n s u r e d  o r  o t h e r  o p e r a t o r  r e s i d i n g  in  t h e  s a m e

h o u s e h o l d  w a s  s t r u c k  i n  t h e  r e a r  a n d  h a s  n o t  b e e n

c o n v i c t e d  o f  a m o v i n g  t r a f f i c  v i o l a t i o n  i n  c o n n e c t i o n  

w i t h  t h e  a c c i d e n t ;

( 4 )  T h e  o t h e r  p a r t y  w a s  c o n v i c t e d  o f  a m o v i n g  t r a f f i c  

v i o l a t i o n  in c o n n e c t i o n  w i t h  t h e  a c c i d e n t ;

( 5 )  T h e  i n s u r e d  o r  o t h e r  p e r s o n  r e s i d i n g  i n  t h e  s a m e  

h o u s e h o l d  w a s  h i t  b y  a h i t  a n d  r u n  d r i v e r  a n d  t h e  

a c c i d e n t  w a s  r e p o r t e d  t o  t h e  a p p r o p r i a t e  a u t h o r i t i e s  

w i t h i n  2 4  h o u r s ;

( 6 )  D a m a g e  is t h e  r e s u l t  o f  c o n t a c t  w i t h  a n i m a l s  o r  f o w l ;

( 7 )  D a m a g e  is l i m i t e d  t o  a n d  c a u s e d  b y  f l y i n g  g r a v e l ,

m i s s i l e s  o r  f a l l i n g  o b j e c t s ;  o r

( 8 )  L o s s  is s u b j e c t  t o  c o v e r a g e  u n d e r  c o m p r e h e n s i v e  

c o v e r a g e .
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1/26/33 06 1 041 FIN CS ADOPTED BY OMAN CONSENT
4/26/83 07 1041 ADVANCED TO 3RD READING BY UNAN CONSENT
4/26/33 08 1 041 THIRD READING
4/26/33 09 1 041 PASSED BY DIV 39-00-01
;■::>/•! 4 / 3 4 ***• VA.. I.) 3044 TRANSMITIED TO GOVERNOR
•5/29/84 0 7At. I 4177 SIGNED BY GOVERNOR-CH0062, EFF 03/27/34

K W  )(•■!{• K N )(■ x- x- )(• x- )(• jo :•(■ )v jo
iD i 6 SENATE ACTION 16:57 6/04/84
DATE SEQ PAGE LEG I SLA .VII ACTION

>4/27/83 1 0 081 8 FIRST READING ... COMMITTEE REPORTS
■ 5 / »•_ %j / 3  3 i I i 0 3 0 LAC ..  Dr02, NR01
>3/09/84 i 2

,.y ..v j 
A.. 1 A\. RLS •••-• OTHER04

3/09/3 4 1 3 231 4 SECOND READING
>3/09/34 1 4 2314 JUD COMM REFERRAL. ADDED UNAN CONSENT
>3/09/84 IS 231 4 RECOMMITTED TO JUD BY UNAN CONSENT
>4/16/84 1 6 2734 JUD ..  DR03
4/30/34 1 7 2381 RLS —  OTHER05
1 / / 3 4 13 2333 POSTPONED UNTIL 05/03/04 UNAN CONSENT
■5/03/34 1 9 2910 RECOMMITTED TO LAC BY UNAM CONSENT
5/03/34 20 n o  n/ S./ a’. MOVED FROM LAC TO RLS BY IJNAN CONSENT
5/12/84 * "> A

A*.. 1 3061 RLS • 01HERO4
TAKEN UP IMMEDIATELY

: /1 2 '34 «, p 6 0 6 SECOND READING
.;/1 2/34 2 3 (066 ADVANCED TO 3RD READING BY UNAN CONSENT
/12/84 ■"1 A 5066 THIRD READING
t A '1 /■ «  1 . / : .i. / u  -•

u:*
**« PASSED BY DIV 12-0-5 -04

)C -X X ■>(• :<•)( X ;( » * #  R # X  X H M
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S T A T E  O F  A L A S K A  

F I S C A L  N O T E R e v i s i o n  Dat e 1983

I. R E Q U E S T  II. F I S C A L  D E T A I L

B i l l / R e s o l u t i o n  No.: S S H B  16_____________  A g e n c y  A f f e c t e d :  C o m m e r c e  & E c o n .  Dev.

Title: A u t o  i n s ^  ranee p r e m i u m  i n c r e ases Program Category Affected:P u b l i c  Prot. 
Sponsor: F r i t z___________________________  8RU, Program of Subprogram(s) Affected:
R e q u e s t o r :  H o u s e  L & C D i v i s i o n  o f  I n s u r a n c e

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  Doll ars)

FY 83 FY 8 4 F v 85 FY 86 FY 87 FY 88

O P E R A T I N G 0 0 0 0 0 0

1 0 0  P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L

3 0 0  C O N T R A C T U A L

4 0 0  C O M M O D I T I E S

5 0 0  E Q U I P M E N T

6 0 0  L A N D  & S T R U C T U R E S

7 0 0  G R A N T S ,  C L A I M S ,  E T C

T O T A L  O P E R A T I N G 0 . n n n J] n

1 CAPITA'. 0 O n n 0 1 0

! R E V E N U E 0 0 0 n 0 0

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

G E N E R A L  F U N D 0 O 0 o 0 0
F E D E R A L“F U N D S 0 O 0 0 0 0

O T H E R  ( S p e c i f y  S o u r c e ) 0 0 0 0 0 0

P O S I T I O N S :

F U L L - T I M E 0 0 0 0 0 0

P A R T - T I M E 0 0 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

1

S O U R C E  O F  F U N D S  T O  O F F S E T  F I S C A L IM P A C T O F  BILL:

IV. A N A L Y S I S :  A t t a o n  a

P r e p a r e d  B y / S f o n h e f  

D i v i s i o n :

a n y  A n a l y s i s

I n s u r a n c e

A p p r o v e d  by C o m m i s s i o n e r :  R i c h a r d  A. Lyon*

D e p a r t m e n t :  C o m m e r c e  s E c o n o m i c  D e v e l o p m e n t

P hone: 4 6 5 - 2 5 1 5  

Date: 3 / 2 3 / 8 3

Date:

Distribution:
O r i g i n a l - t o  L e g i s l a t i v e  F i n a n c e

C o p y  to O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  (fo r  L e g i s l a t u r e  i n t r o d u c e d  bil l s )

C o p y  to D e p a r t m e n t  ( fo r  G o v e r n o r  i n t r o d u c e d  b i l l s )

C o p y  to S p o n s o r

C o p y  to Requf.-stor (if d i f f e r e n t  f r o m  S p o n s o r )  3 / 8 / 8 3



Representative Milo Fritz 
District 5  
P.O. Box 158
Anchor Point, Alaska 99556 
(907) 235-8366

t f n u s e  o f  S e p r a s t t t t a t t o sM IL O  F R IT Z

w 5>

Lw«*3s.-:ag?e«

W/rf/e 7n Juneau 

Pouch V
Juneau, Alaska 99311 
(907) 465-4833

H O U S E  B I L L  16, A U T O M O B I L E  I N S U R A N C E  P R E M I U M  I N C R E A S E

■; , I I N T R O D U C E D  H B  16/ A N  A C T  R E L A T I N G  T O  P R E M I U M  I N C R E A S E S  F O R  A U T O M O B  I L eT-^!£v ; -: 

I N S U R A N C E  P O L I C I E S  D U E  T O  A  L A R G E  N U M B E R  O F  C O M P L A I N T S  B Y  M Y  C O N S T I T U E N T S .

T H E S E  P E O P L E  H A V E  F E L T  T H A T  T H E I R  I N S U R A N C E  P R E M I U M S  W E R E  U N J U S T L Y  R A I S E D  A N D  " I V .  ■
c- ,-c-x/.vv -v -• -r;:. • ■. - '

T H A T  T H E Y  H A D  N O  P R O C E D U R E  A V A I L A B L E  T O  A P P E A L  T H E  I N S U R E R ' S  D E C I S I O N .  T H I S  • ' ’ " • •

B I L L  S E T S  F O R T H  A  P R O C E D U R E  F O R  A N  A P P E A L  P R O C E S S  B Y  W H I C H  T H E  G E N E R A L  P U B L I C  ■ • ’■'% :
; :>J,;\ii-f

C A N  H A V E  J U S T I C E  S E R V E D .  I T  W I L L  N O T  A L L O W  I N S U R A N C E  C O M P A N I E S  T O  R A I S E  T H E

I N S U R E D ' S  P R E M I U M  U N L E S S  T H E Y  A R E  U N I F O R M  I N  T H E I R  P O L I C Y  A N D  H A V E  G I V E N  T H E  

I N S U R E D  A N  O P P O R T U N I T Y  T O  R E F U T E  T H E  I N S U R E R ' S  C L A I M .

B U L L E T I N  7 3 - 5  F R O M  T H E  D E P A R T M E N T  O F  C O M M E R C E , D I V I S I O N  O F  I N S U R A N C E  IS 

A D D I T I O N A L  P R O O F  T H A T  T H E R E  H A S  B E E N  A  P R 0 3 L E M  F O R  S O M E  T I M E .  T H E  F A C T  IS 

T H A T  T H I S  B U L L E T I N  A N D  T H E  P R E S E N T  S T A T U T E ,  T I T L E  21, W H I C H  G O V E R N S  I N S U R A N C E ,  

H A V E  N O T  T A K E N  C A R E  O F  T H I S  P R O B L E M .

T H E R E  H A S  B E E N  S O M E  C O N C E R N  F R O M  T H E  I N S U R A N C E  I N D U S T R Y  T H A T  H B  16 W O U L D  

B E  B U R D E N S O M E  O N  T H E M .  I H O P E  T H A T  T H E Y  W I L L .P R O P O S E  A L T E R N A T I V E S  W H I C H  T H E  

C O M M I T T E E  C A N  A C T  U PON.



M E  0 m u m  a . ecan, c o v c m t

D E P A R T M E N T  O F  C O M M E R C E
DIVISION Of IHSUlANCf '  POUCH D -  JUNEAU 99801 

February 26, 1973

BULLETIN 73-5

TO: ALL INSURERS WRITING AUTOMOBILE INSURANCE FOR DELIVERY IN THE STATE OF
ALASKA

RE: USE OF ACCIDENT INFORMATION APPEARING ON MOTOR VEHICLE RECORD ABSTRACTS
ISSUED BY THE ALASKA DEPARTMENT OF PUBLIC SAFETY

An increasing number of complaints reveal that a substantial degree of abuse 
is .occurring in connection with accident information appearing on individual 
motor vehicle record (MVR) "Abstracts issued by the Alaska Department of 
Public Safetyr^ We have found that insurers are applying "Safe Driver Points" 
or rate surcharges for accidents shown on the abstract without first deter­
mining that such accidents are "At Fault" accidents.

Since the MVR abstract displays accidents without regard to fault, it is im­
proper for an insurer to rely solely upon such on indication as justifica­
tion for an additional charge. No insurer may blindly charge points or sur­
charge a risk for an accident appearing on the MVR abstract. In the same
light, cancellations or non-renewals based on accident information appearing 
on the abstract will not be condoned unless supporting determination is made 
concerning the fault of the accident.

"Safe Driver Points" or rate surcharges may be charged for "At Fault" acci­
dents involving injury to person or damage to property in excess of $100 
in which the insured or person covered under the policy is involved except 
accidents where:

1. The automobile was lawfully parked (An automobile rolling frc a 
parked position need not be considered as lawfully parked, but may 
be considered as the operation of the last operator); or

2. Reimbursement by or on behalf of a person responsible for the acci­
dent has been made or a judgement against such persons exist; or
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3. The Insured or other operator residing in the same household was
struck in the rear and has not been convicted of: a moving traffic
violation in connection with the accident; or

4. The other party was convicted of a moving traffic violation in con­
nection with the accident and the insured was not; or

5. The insured or other operator residing in the same household was
hit by a "Hit and Run" driver and same was reported to authorities
within 24 hours; or

6. Damage is the result of contact with animals or fowl; or

7. Damage is limited to and caused by flying gravel, missiles or fall­
ing objects.

T H IS  BU LLET IN  I _  E FFE C T IV E  IM M EDIATELY.



Sec. 21.39.090. Information to be furnished insureds: Hear­ings and appeals of insureds. Each rating organization and each insurer which makes its own rate shall, within a reasonable time after receiving written request and upon pay­ment of the reasonable charge as it may make, furnish to an insured affected by a rate made by it, or to the authorized rep­resentative of the insured, all pertinent information concern­ing the rate. Each rating organization and each insurer which makes its own rates shall provide within this state reasonable means for a person aggrieved by the application of its rating system to be heard, in perso’ r by his authorized representa­tive, on his written request vO review the manner in which the rating system has been applied in connection with the insur­ance afforded him. I f  the rating organization or insurer fails to grant or reject the request within 30 days after it is made, the applicant may proceed in the same manner as if his appli­cation had been rejected. A  party affected by the action of the rating organization or the insurer on the request may, within 30 days after written notice of the action, appeal to the direc­tor, who, after a hearing held upon not less than 10 days’ written notice to the appellant and to the rating organization or insurer, mav affirm or reverse the action. (§ 1 ch 120 S L A  1966)



H O U S E  L A B O R  & C O M M E R C E  

S T A N D I N G  C O M M I T T E E  

M a r c h  16, 1983 

8 : 5 3  a.m.

M e m b e r s  P r e s e n t :  R e p .  F u r n a c e ,  C h a i r m a n

R ep. U e h l i n g ,  V i c e - C h a i r m a n  

R ep. C o w d e r y  

R ep. R i n g s t a d

M e m b e r s  A b s e n t :  Rep. K o p o n e n

Rep. M a l o n e  

Rep. W e n d t e

C O M M I T T E E  C A L E N D A R

H B  16 "An A c t  r e l a t i n g  to p r e m i u m  i n c r e a s e s  f o r

a u t o m o b i l e  i n s u r a n c e  p o l i c i e s . "

W I T N E S S  R E G I S T E R

R e p r e s e n t a t i v e  M i l o  F r i t z  

A l a s k a  S t a t e  L e g i s l a t u r e  

C a p i t o l  B u i l d i n g ,  R o o m  114 

P o u c h  V

J u n e a u ,  A l a s k a  99811 

4 6 5 - 4 8 3 3

P o s i t i o n  S t a t e m e n t :  P r i m e  S p o n s o r  of H B  16.

D o n  K o c h

D i v i s i o n  of I n s u r a n c e

D e p a r t m e n t  of C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t  

P o u c h  D

J u n e a u ,  A l a s k a  99811 

4 6 5 - 2 5‘>7

P o s i t i o n  S t a t e m e n t :  A n s w e r e d  q u e s t i o n s  by the c o m m i t t e e

c o n c e r n i n g  HB 16.

K e n  Mo o r e ,  D i r e c t o r  

D i v i s i o n  of I n s u r a n c e

D e p a r t m e n t  of C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t  

P o u c h  D

J u n e a u ,  A l a s k a  9 9 8 11  

4 6 5 - 2 5 1 5

P o s i t i o n  S t a t e m e n t :  G a v e  t e s t i m o n y  of H B  16.

P R E V I O U S  A C T I O N

H B  16 T h e r e  w a s  no p r e v i o u s  a c t i o n  to r e c o r d .

S t a t u t o r y  R e f e r e n c e :  AS 2 1 . 3 6



S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E HEARING DATE

j r e - m i u m  i n s u r a n c e

.'E

S I G N - I N  S H E E T P r o p o s e d  L e g i s l a t i o n

N a m e  ( p l e a s e  print) A d d r e s s R e p r e s e n t i n g
T e s t i f y ? ?  

(YES o r  NO)
P h o n e
N u m b e r

y f s s



O N C E  A G A I N  H.B.. 16, " A N  A C T  R E L A T I N G  T O  P R E M I U M  I N C R E A S E S  F O R  A U T O M O B I L E  

I N S U R A N C E  P O L I C I E S " ,  IS B E F O R E  T H E  S E N A T E  F O R  C O N S I D E R A T I O N .  THIS 

L E G I S L A T I O N  W A S  I N T R O D U C E D  BY R E P R E S E N T A T I V E  M I L O  F R I T Z  IN R E S P O N S E  T O  A  

L A R G E  N U M B E R  O F  C O M P L A I N T S  B Y  HIS C O N S T I T U E N T S .  T H E S E  P E O P L E  F E L T  T H A T  

T H E I R  I N S U R A N C E  P R E M I U M S  W E R E  U N J U S T L Y  R A I S E D  AN D  T H A T  T H E Y  H A D  N O  

P R O C E D U R E  T O  A P P E A L  T H E  I N S U R E R 'S  D E C I S I O N .  HB 16 S T A T E S  T H A T  TH E 

I N S U R A N C E  C O M P A N Y  W I L L  N O T I F Y  T H E  I N S U R E D  O F  T H E  S I M P L E  P R O C E D U R E  F O R  AN 

A P P E A L  P R O C E S S  W H I C H  IS P R E S E N T L Y  IN LAW.

HB  16 W A S  W R I T T E N  IN C O N S U L T A T I O N  W I T H  T H E  I N S U R A N C E  I N D U S T R Y  LOB B Y I S T ,  

AN D  T H E  D I V I S I O N  O F  INSUR A N C E ,  D E P A R T M E N T  O F  CO M ME R C E .  T H I S  L E G I S L A T I O N  

F U R T H E R  C L A R I F I E S  T H E  P R E S E N T  L A W  A N D  G I VE S  T H E  O R D I N A R Y  C I T I Z E N  AN 

E X P L A N A T I O N  O F  H I S / H E R  RIGHTS. T H I S  B IL L  C O V E R S  P R I V A T E , P E R S O N A L  

V E H I C L E S  ONLY, AN D  D OES N O T  E F F E C T  C O M M E R C I A L  I N S U R A N C E  C O VERAGE.

I R E C O M M E N D  P A S S A G E  O F  T H I S  L E G I S L A T I O N .  ' / \ f ^ Y
T  / \ h

A D D I T I O N A L  I N F O R M A T I O N

1) S E C T I O N  1 (a) - A  C O N C E R N  M A Y  A R I S E  AS TO T H E  D E F I N I T I O N  O F  "SAME 

CLAS S " .  IF AN I N D I V I D U A L  IS I N V O L V E D  IN AN A C C I D E N T  AT  WiIlCH H E / S H E  WAS 

A T  FAULT, T H E  D R I V E R  W O U L D  B E  P L A C E D  IN A N O T H E R  C L AS S  IN W H I C H  A L L  IN 

T H A T  C L A S S  H A D  B E E N  I NV O L V E D  IN AN A C C I D E N T  IN W H I C H  T H E Y  W E R E  A T  FAULT. 

EA C H  T I M E  A D R I V E R  HAS A V I O L A T I O N / A C C I D E N T  H E / S H E  G O E S  I NTO A D I F F E R E N T

a m /  ^

\ofi f f a e  ~ M f *s



CLASS. THEREFORE, THIS LANGUAGE IS NOT RESTRICTING THE INSURANCE

COMPANY.

S E C T I O N  1(b) - T H I S  S E C T I O N  G U A R A N T E E S  T H A T  T H E  I N S U R A N C E  C O M P A N Y  C A N N O T  

R A I S E  R A T E S  O N L Y  B E C A U S E  T H E  I N S U R E R  WAS I S S U E D  A  CIT A TI O N .  T H E  D R I V E R  

M U S T  H A V E  B E E N  C O N V I C T E D  O N  T H E  VIOLA T I O N .

T H E  I N S U R A N C E  P O L I C Y  CO V E R S  O N L Y  T H E  P E O P L E  R E S I D I N G  IN T H E  H O U S E H O L D  

B E C A U S E  I N S U R E R S  D O  N O T  H A V E  T H E  T O O L S  A V A I L A B L E  T O  I N C R E A S E  R A T E S  W I T H  

E Q U L I T Y . M O T O R  V E H I C L E  R E C O R D S  OF A N  I N D I V I D U A L  A R E  C O N F I D E N T A L  R E C O R D S  

U N D E R  AS 2 8.15.151. M I L E  A N  I N S U R E R  C A N  A C C E S S  T H E  R E C O R D  O F  ITS 

I N S U R E D  AND M E M B E R S  O F  T H E  H O U S E H O L D  WITH T H E  A G R E E M E N T  O F  T H O S E  PERSONS, 

IT C A N N O T  D O  SO W I T H  OTHERS. T H E  D R I V E R  T H A T  G E N E R A T E S  A  V I O L A T I O N  M I L E  

D R I V I N G  A  V E H I C L E  B E L O N G I N G  T O  S O M E O N E  ELS E  DOES  N O T  A V O I D  A  C H A R G E  ON 

H I S / H E R  P O L I C Y  F O R T H A T  INCIDENT. T H E  D R I V E R S  OWN I N S U R E R  HAS THE 

A B I L I T Y  T O  C H A R G E  F O R  T H E  VIOLA T I O N .


