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t h e y  w i l l  b e  a b l e  to r e s p o n d  to t h e  n e e d s  o f  t h e i r  o w n  
a s s o c i a t i o n  f o r  t h e  e r e c t i o n  o f  n e w  b u i l d i n g s ,  a c q u i s i t i o n  o f  n e w  
l a n d s  o r  e q u i p m e n t  o r  d e v e l o p m e n t  o f  n e w  c e m e t e r y  s e r v i c e s  s u c h  
as m a u s o l e u m s .

T h e  l a s t  s e c t i o n  o f  the b i l l  a l s o  a d d s  a b r o a d e r  
d e f i n i t i o n  o f  " c e m e t e r y  lo t "  to the A l a s k a  U n f a i r  T r a d e  P r a c t i c e s  
a n d  C o n s u m e r  P r o t e c t i o n  Act. T h i s  d e f i n i t i o n  r e f e r s  to 
A S  4 5 . 5 0 . 4 7 1 ( b ) (24), w h i c h  r e g u l a t e s  t h e  s a l e s  o f  f u n e r a l  or 
b u r i a l  g o o d s  o r  s e r v i c e s  b e f o r e  " n e e d "  (i.e. b e f o r e  d e a t h ) .  
U n d e r  4 7 1 ( b ) (24) as it p r e s e n t l y  e x i s t s ,  a c o r p o r a t i o n  or 
a s s o c i a t i o n  m a k i n g  a d v a n c e  s a l e s  o f  f u n e r a l  g o o d s  o r  s e r v i c e s  is 
r e q u i r e d  to d e p o s i t  t h e  c o n s u m e r s '  m o n i e s  in  a t r u s t  f u n d  p e n d i n g  
a c t u a l  u s e  b y  t h e  c o n s u m e r .  T h e r e  is p r e s e n t l y  a n  e x e m p t i o n  
f r o m  t r u s t  d e p o s i t  f o r  t h e  a m o u n t  p a i d  f o r  t h e  a c t u a l  c e m e t e r y  
l o t  a n d  g r a v e  m a r k e r .  B y  e x p a n d i n g  t h e  d e f i n i t i o n  of  c e m e t e r y  
lot, a n  a d v a n c e  p u r c h a s e  o f  a m a u s o l e u m  c r y p t ,  o r  a c r e m a t o r i u m  
d e p o s i t  s p a c e  o f  s o m e  s ort, w o u l d  a l s o  b e  e x e m p t  f r o m  t h i s  t r u s t  
d e p o s i t  r e q u i r e m e n t .

T h e  D e p a r t m e n t  o f  L a w  d o e s  n o t  o p p o s e  t h i s  c h a n g e ,  
s i n c e  it s e e m s  r e a s o n a b l e  t h a t  t h i s  b r o a d e r  d e f i n i t i o n  of  
c e m e t e r y  l u t  b e  a d o p t e d  to m e e t  w i t h  m o d e r n  d a y  m a r k e t i n g  of 
b u r i a l  g o o d s  s u c h  as c r e m a t o r y  c r y p t s .  T h e  C o n s u m e r  P r o t e c t i o n  
s e c t i o n  d o e s  n o t  b e l i e v e  t h a t  b r o a d e n i n g  t h i s  d e f i n i t i o n  w i l l  
l e a d  to a n y  a b u s e  o f  t h e  a d v a n c e - n e e d  f u n e r a l  s t a t u t e ,  d e s p i t e  
w h a t  m e m b e r s  o f  t h e  p u b l i c  o r  L e g i s l a t u r e  m i g h t  f e a r  b e c a u s e  of 
the r e c e n t  d e b a c l e  w i t h  the V a l l e y  M e m o r i a l  G a r d e n  C e m e t e r y  n e a r  
P a l m e r .  ( U n f o r t u n a t e l y ,  m o s t  o f  t h e  a d v a n c e - n e e d  b u r i a l  s a l e s  
m a d e  b y  t h a t  c e m e t e r y  w e r e  m a d e  b e f o r e  t h e  e f f e c t i v e  d a t e  of 
A S  4 5 . 4 7 1 ( b )  (24) , a n d  it w a s  t h e  l a c k  o f  a n y  t r u s t  r e q u i r e m e n t  
f o r  a n y  p o r t i o n  o f  t h e  a d v a n c e - n e e d  s a l e s  p r i c e  w h i c h  a l l o w e d  the 
a b u s i v e  d i s s i p a t i o n  o f  t h o s e  f u n d s  b y  t h e  f o r - p r o f i t  ceme** ry 
c o r p o r a t i o n  k n o w n  as V a l l e y  M e m o r i a l  G a r d e n s ,  Inc.)

If l e g i s l a t o r s  h a v e  a c o n c e r n  t h a t  the p u r c h a s e  m o n i e s  
f r o m  c o n s u m e r s  w h o  p u r c h a s e  c e m e t e r y  l o t s  o r  c r e m a t o r y  c r y p t s  in 
a d v a n c e  n e e d  f u r t h e r  p r o t e c t i o n ,  a f u r t h e r  s e n t e n c e  c o u l d  b e  
a d d e d  to 4 7 1 ( b )  (24) to t h e  e f f e c t  t h a t  c e m e t e r y  l o t s  (as m o r e  
b r o a d l y  d e f i n e d  b y  t h i s  b i l l )  a r e  e x e m p t  if  t h e y  a r e  in  fact, 
u p o n  p a y m e n t  o f  t h e  p u r c h a s e  p r i c e ,  " t r a n s f e r r e d "  f r o m  t h e  s e l l e r  
to t h e  c o n s u m e r .  A l t h o u g h  t r a n s f e r  is n o t  u s u a l l y  m a d e  i n  the 
s e n s e  o f  l e g a l  p r o p e r t y  " t i t l e "  t r a n s f e r ,  d e s i g n a t i o n  o f  the 
s p a c e  as a c o n s u m e r  s b y  the p l a c e m e n t  o f  a g r a v e  s t o n e  m a r k e r  
a l r e a d y  m a r k e d  w i t h  t h e  c o n s u m e r ' s  n a m e  a n d  d e s i g n a t i o n  o f  the 
p l o t  o r  c r y p t  as t h e  c o n s u m e r ' s  on  t h e  o f f i c i a l  m a p  o f  the 
c e m e t e r y  s h o u l d  b e  s u f f i c i e n t  p r o t e c t i o n .
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O v e r a l l ,  the A t t o r n e y  G e n e r a l ' s  o f f i c e  do e s  n o t  see 
s i g n i f i c a n t  p r o b l e m s  w i t h  the e n a c t m e n t  o f  H o u s e  B i l l

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

By: ( y W S J U * )
C o n n i e  J. S i p e  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
C o n s u m e r  P r o t e c t i o n  S e c t i o n
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SENATOR
R o b e r t  h . z i e g l e r . s r .

307 DAWDEN STREET 
KETCHIKAN. ALASKA 99901

W hile in  Juneau 
pouch v

JUNEAU, ALASKA 09011

March 12, 1984

S e n a t e

Senator Bill Ray, Chairman 
Senate Judiciary Committee 
Alaska State Legislature"" 
Juneau, Alaska

Vice CHAIRMAN
SENATE RESOURCES COMMITTEE

MEMOER
SENATE JUDICIARY COMMITTEE

WESTERN STATES LEGISLATIVE 
FORESTRY TASK FORCE

WESTERN CONFERENCE COUNCIL 
OF STATE GOVERNMENTS

Re: SCS CSHB 569.

Dear Senator Ray:

Here is a copy of the proposed SCS CSHB 569, an act relating to cemetery asso­
ciations, nonprofit cemetery corporations and cemetery lota.

I am told by Representative Phillips, prime sponsor of t^e original bill, that 
either Senator Josephson or Pettyjohn will be prepared to carry this bill upon
request, inasmuch as the same people who asked Randy to introduce the bill made
the same request of the two good senators.

I ho i. that is the case, for I certainly can't muster up any enthusiasm for the 
legislation. On the other hand, I have nothing against the bill.

The major change between all other versions of the bill and the bill before you
is that on .page two, lines seven and eight, we have endeavored to obviate your 
objection to the earlier language. As I recollect, you thought it was pretty 
loosely drawn and that interest or •’’ncome, as applied to property, could be 
utilized for almost any purpose whatsoever. Now it is restricted to the proper­
ty of the association or corporation related to operation of a cemetery.

Apparently the residue or balance in an irreducible find can be dispersed 
pursuant to other provisions of the law found in Section 10.20.

Finally, I suggest that my final ai chment, the letter of February 23rd from 
Assistant Att.oreny General Sipe to S| ker Hayes, be disseminated to all members 
of the Senate whenever the bill is calendared. It explains the bill as well as 
anything or anybody ever could.

I hope this helps.

Very truly yours,

Robert H Ziegler, Sr.

RHZ:1k

Enclosures
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T h e  H o n o r a b l e  J o e  H a y e s  
S p e a k e r  of t h e  H o u s e  
A l a s k a  S t a t e  H o u s e  of 

R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

Re: H o u s e  B i l l
r e l a t i n g  to n o n p r o r i t  
c e m e t e r y  c o r p o r a t i o n s

D e a r  R e p r e s e n t a t i v e  H a y e s

Y o u  h a v e  a s k e d  the C o n s u m e r  P r o t e c t i o n  s e c t i o n  of the
A t t o r n e y  G e n e r a l ' s  o f f i c e  to r e v i e w  H o u s e  B i l l  _______  r e g a r d i n g
n o n p r o f i t  c e m e t e r i e s ,  a n d  to i n f o r m  y o u  w h e t h e r  the" D e p a r t m e n t  of 
L a w  h a s  a n y  d i f f i c u l t i e s  w i t h  the o v e r a l l  c o n c e p t  b e h i n d  the 
b ill, s p e c i f i c a l l y  w h e t h e r  it w o u l d  p o s e  a t h r e a t  of i n j u r y  to 
the c o n s u m i n g  p u b l i c  d e a l i n g  w i t h  n o n p r o f i t  c e m e t e r i e s  in the 
S'^ate .

M y  u n d e r s t a n d i n g  of the i n t e n t  b e h i n d  the b i l l  is to 
m o d e r n i z e  a n d  c l a r i f y  the 19 4 9  N o n p r o f i t  C e m e t e r y  A s s o c i a t i o n  
s t a t u t e  p r e s e n t l y  in e f f e c t .  The. b i l l  w o u l d  a l l o w  n o n p r o f i t
c e m e t e r y  a s s o c i a t i o n s  to b e  i n c o r p o r a t e d  as n o n p r o f i t  
c o r p o r a t i o n s  u n d e r  AS  1 0 . 2 0  a n d  w o u l d  g e n e r a l l y  g i v e  the 
n o n p r o f i t  c e m e t e r y  a s s o c i a t i o n  or c o r p o r a t i o n  m o r e  f l e x i b i l i t y  in 
h o w  it i n v e s t s  the m o n i e s  in its i r r e d u c i b l e  fund, h o w  it s p e n d s  
its o t h e r  r e v e n u e s  a n d  h o w  a n d  for w h a t  p u r p o s e s  it m a y  c o n t r a c t  
d ebts. T h e  c r u c i a l  p a r t  o f  this u p d a t i n g  w a s  to a d d  a d e f i n i t i o n
o f  " c e m e t e r y  lo t "  to i n c l u d e  n o t  o n l y  g r a v e  s p a c e s  b u t  a l s o
m a u s o l e u m  c r y p t s ,  o r  c r e m a t o r y  n i c h e s ,  s i n c e  t h o s e  i t e m s  are
o f t e n  the p r e f e r r e d  c h o i c e  of  m o d e r n  c o n s u m e r s .

T h e  C o n s u m e r  P r o t e c t i o n  s e c t i o n  in t h e  A t t o r n e y  
G e n e r a l ' s  o f f i c e  is n o t  o p p o s e d  to this b i l l  a n d  d o e s  n o t  t h i n k  
that it w i l l  c a u s e  a n y  h a r m  to the p u b l i c .  If a n y t h i n g ,  the b i l l  
w i l l  a l l o w  t h o s e  n o n p r o f i t  c e m e t e r y  a s s o c i a t i o n s  o p e r a t i n g  in the 
s t a t e  to b e t t e r  s e r v e  t h e i r  o w n  m e m b e r s h i p .  S i n c e  t h e s e  
a s s o c i a t i o n s  a r e  l i k e  c o o p e r a t i v e s ,  o w n e d  a n d  c o n t r o l l e d  b y  the 
m e m b e r s ,  t h e r e  is l i t t l e  d a n g e r  o f  o v e r r e a c h i n g  or  a b u s e  of  the 
c o r p o r a t i o n ' s  c e m e t e r y  a s s e t s .  T h e  c h a n g e s  in this s t a t u t e  w i l l  
o n l y  f u r t h e r  the w o r t h y  p u r p o s e s  o f  the c e m e t e r y  a s s o c i a t i o n s  as
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t h e y  w i l l  =be a b l e  to r e s p o n d  to t h e  n e e d s  of  t h e i r  o w n  
a s s o c i a t i o n  f o r  t h e  e r e c t i o n  of  n e w  b u i l d i n g s ,  a c q u i s i t i o n  of  n e w  
l a n d s  o r  e q u i p m e n t  or  d e v e l o p m e n t  o f  n e w  c e m e t e r y  s e r v i c e s  such 
as m a u s o l e u m s .

T h e  l a s t  s e c t i o n  o f  the b i l l  a l s o  a d d s  a b r o a d e r  
d e f i n i t i o n  o f  " c e m e t e r y  lot" to the A l a s k a  U n f a i r  T r a d e  P r a c t i c e s  
a n d  C o n s u m e r  P r o t e c t i o n  Ac t .  T h i s  d e f i n i t i o n  r e f e r s  to 
A S  4 5 . 5 0 . 4 7 1 ( b ) (24) , w h i c h  r e g u l a t e s  t h e  s a l e s  o f  f u n e r a l  or 
b u r i a l  g o o d s  o r  s e r v i c e s  b e f o r e  " n e e d "  (i.e. b e f o r e  death). 
U n d e r  4 7 1 ( b ) (24) as it p r e s e n t l y  e x i s t s ,  a c o r p o r a t i o n  or 
a s s o c i a t i o n  m a k i n g  a d v a n c e  s a l e s  o f  f u n e r a l  g o o d s  o r  s e r v i c e s  is 
r e q u i r e d  to d e p o s i t  the c o n s u m e r s '  m o n i e s  in a t r u s t  f u n d  p e n d i n g  
a c t u a l  u s e  b y  t h e  c o n s u m e r .  T h e r e  is p r e s e n t l y  an  e x e m p t i o n  
f r o m  ••’•ust d e p o s i t  f o r  the a m o u n t  p a i d  f o r  the a c t u a l  c e m e t e r y  
l o t  a n d  g r a v e  m a r k e r .  By e x p a n d i n g  the d e f i n i t i o n  o f  c e m e t e r y  
lot, a n  a d v a n c e  p u r c h a s e  of  a m a u s o l e u m  c r y p t ,  o r  a c r e m a t o r i u m  
d e p o s i t  s p a c e  of s o m e  sort, w o u l d  a l s o  b e  e x e m p t  f r o m  this t r u s t  
d e p o s i t  r e q u i r e m e n t .

T h e  D e p a r t m e n t  of L a w  d o e s  n o t  o p p o s e  this change,
s i n c e  it s e e m s  r e a s o n a b l e  t h a t  t h i s  b r o a d e r  d e f i n i t i o n  of 
c e m e t e r y  lot b e  a d o p t e d  to m e e t  w i t h  m o d e r n  d a y  m a r k e t i n g  of
b u r i a l  g o o d s  s u c h  as c r e m a t o r y  c r y p t s .  T h e  C o n s u m e r  P r o t e c t i o n  
s e c t i o n  d o e s  n o t  b e l i e v e  th a t  b r o a d e n i n g  th i s  d e f i n i t i o n  w i l l  
l e a d  to a n y  a b u s e  o f  the a d v a n c e - n e e d  f u n e r a l  s t a t u t e ,  d e s p i t e  
w h a t  m e m b e r s  of t h e  p u b l i c  o r  L e g i s l a t u r e  m i g h t  f e a r  b e c a u s e  of 
t h e  r e c e n t  d e b a c l e  w i t h  the V a l l e y  M e m o r i a l  G a r d e n  C e m e t e r y  n e a r  
P a l m e r .  ( U n f o r t u n a t e l y ,  m o s t  o f  t h e  a d v a n c e - n e e d  b u r i a l  s a l e s
m a d e  b y  t h a t  c e m e t e r y  w e r e  m a d e  b e f o r e  t h e  e f f e c t i v e  d a t e  of 
A S  4 5 . 4 7 1 ( b )  (24) , a n d  it w a s  the l a c k  o f  a n y  t r u s t  r e q u i r e m e n t
f o r  a n y  p o r t i o n  o f  the a d v a n c e - n e e d  s a l e s  p r i c e  w h i c h  a l l o w e d  the 
a b u s i v e  d i s s i p a t i o n  o f  t h o s e  f u n d s  b y  t h e  f o r - p r o f i c  c e m e t e r y  
c o r p o r a t i o n  k n o w n  as V a l l e y  M e m o r i a l  G a r d e n s ,  Inc.)

If l e g i s l a t o r s  h a v e  a c o n c e r n  t h a t  the p u r c h a s e  m o n i e s  
f r o m  c o n s u m e r s  w h o  p u r c h a s e  c e m e t e r y  l o t s  o r  c r e m a t o r y  c r y p t s  in 
a d v a n c e  n e e d  f u r t h e r  p r o t e c t i o n ,  a f u r t h e r  s e n t e n c e  c o u l d  b e  
a d d e d  to 4 7 1 ( b )  (24) to the e f f e c t  t h a t  c e m e t e r y  lo t s  (as m o r e  
b r o a d l y  d e f i n e d  b y  th i s  b i l l )  a r e  e x e m p t  if t h e y  a r e  in fact, 
u p o n  p a y m e n t  o f  the p u r c h a s e  p r i c e ,  " t r a n s f e r r e d "  f r o m  the s e i n e r  
to t h e  c o n s u m e r .  A l t h o u g h  t r a n s f e r  is n o t  u s u a l l y  m a d e  in the 
s e n s e  o f  l e g a l  p r o p e r t y  " t i t l e "  t r a n s f e r ,  d e s i g n a t i o n  o f  the 
s p a c e  as a c o n s u m e r  s b y  the p l a c e m e n t  o f  a g r a v e  s t o n e  m a r k e r  
a l r e a d y  m a r k e d  w i t h  the c o n s u m e r ' s  n a m e  a n d  d e s i g n a t i o n  o f  the 
p l o t  o r  c r y p t  as the c o n s u m e r ' s  on  the o f f i c i a l  m a p  of the 
c e m e t e r y  s h o u l d  b e  s u f f i c i e n t  p r o t e c t i o n .
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Mr. R a n d y  P h i l l i p s  
S t a t e  L e g i s l a t o r  
J u n e a u ,  A l a s k a

D e a r  Mr. P h i l l i p s ;

T h e  B o a r d  o f  T r u s t e e s  o f  A n g e l u s  M e m o r i a l  P a r k  A s s o c i a t i o n  a p p r o v e d  
a m o t i o n  t o  p r e s e n t  to the L e g i s l a t u r e ,  a m e n d m e n t s  to the A l a s k a  
C e m e t e r y  S t a t u t e s ,  p e r t a i n i n g  to n o n - p r o f i t  c e m e t e r y  a s s o c i a t i o n s .
A c o m m i t t e e  w a s  a p p o i n t e d  c o n s i s t i n g  o f  Mr. A l v a h  C. B u s w e l l ,  Jr, 
a n d  Mr. R o b e r t  F. Shary, w h o  are b o a r d  m e m b e r s  and Mr. S i d n e y  Abbott, 
p a r k  m a n a g e r ,  w e r e  to w o r k  o n  the p r o p o s e d  a m e n d m e n t s  o f  the p r e s e n t  
s t a t u t e s .

T h e  p r e s e n t  A l a s k a  n o n - p r o f i t  c e m e t e r y  s t a t u t e s  w e r e  p a t t e r n e d  a f t e r  
the O r e g o n  S t a t u t e s  m a n y  y e a r s  ago b e f o r e  S t a t e h o o d  and are b a d l y  
o u t  dated. The S t a t e  o f  O r e g o n  h a s  s i n c e  a m e n d e d  t h e i r  S t a t utes, 
t wice, and n o w  A l a s k a  n e e d s  to do  the same, so t h a t  a n o n - p r o f i t  
c e m e t e r y  can D e t t e r  s e r v e  the c o m m u n i t y .  To o u r  k n o w l e d g e  A n g e l u s  
is the o n l y  n o n - p r o f i t  c e m e t e r y  in the state.

E n c l o s e d  are c o p i e s  o f  O r e g o n  S t a t u t e s  t h a t  have b e e n  a m e n d e d  a n d  
a c o p y  o f  o u r  p r o p o s e d  r e v i s i o n s  to the A l a s k a  S t a t e  C e m e t e r y  S t a t u t e s .

The a s s o c i a t i o n  r e a l y  n e e d s  t h e s e  c h a n g e s  in o r d e r  to grow, as it is 
now, wc can not s e r v e  the c o m m u n i t y  as a m o d e r n  cemet e r y ,  b e c a u s e  
o f  the w a y  the laws are w r i t t e n .  The p u b l i c  wants a l l  the s e r v i c e s  
a ̂ c e m e t e r y  is s u p p o s e  to supply, s u c h  as, a c o l u m b a r i u m  f o r  i n u r n m e n t  
o f  c r e m a t e d  r e mains, m a u s o l e u m ,  n i c h e  a n d  s t o r a g e  vault. A l s o  we c a n  
n o t  e v e n  b u i l d  a m u c h  n e e d e d  a d m i n i s t a r t i o n  b u i l d i n g .  V/e n o w  h a v e  to 
r e n t  a v e r y  i n a d e q u a t e  b u i l d i n g  f o r  a n  o f f i c e .  The a s s o c i a t i o n  has 
n e v e r  had a m a i n t e n a n c e  b u i l d i n g .  The p r e s e n t  lav/s p r e v e n t  o u r  g r o w t h .

The r e a s o n  we  i n c l u d e d  a s s o c i a t i o n  a n d  o r  c o r p o r a t i o n  is t h a t  A n g e l u s  
i n t e n d s  to i n c o r p o r a t e  in o r d e r  to h e l p  l e s s e n  the p e r s o n a l  i n d i v i d u a l  
l i a b i l i t y  o f  the b oard m e m b e r s .  A n g e l u s  b o a r d  m e m b e r s  are n o n  paid.

S i n c e r e l y ,
S p e c i a l  C o m m i t t e e
Mr. A.lvah C. B u s w e l l ,  Jr.
C h a i r m a n

A N G E L U S  M E M O R I A L  P A R K  A S S O C I A T I O N

E n c l o s u r e s
T h i s  m a t e r i a l  h a s  a l s o  b e e n  s e n t  to R e p r e s e n t a t i v e  Joe H a yes

i
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H o n o r a b l e  J o e  H a y e s
S p e a k e r  o f  <-he H o u s e F e b r u a r y  3 ,  1984

P a g e  3

O v e r a l l ,  the A t t o r n e y  G e n e r a l ’s o f f i c e  do e s  n o t  see 
s i g n i f i c a n t  p r o b l e m s  w i t h  t h e  e n a c t m e n t  o f  H o u s e  3ill

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

By:
C o n n i e  J. S i p e
A s s i s t a n t  A t t o r n e y  G e n e r a l
C o n s u m e r  P r o t e c t i o n  S e c t i o n
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FISCAL DETAIL
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REQUEST
Bill/Resolution No.:__ SB 485______  __________
Title: An Act relating to permiss- Program Category Affected:
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FEDERAL FUNDS

OTHER
TOTAL - 0 - - - u - - 0 - - 0 - - 0 - - 0 -
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FULL-TIME
PART-TIME
TEMPORARY

'  ’  "1
1

1

SOURCE OF FUNDS TO OFFSET F I S C U  IMPACT OF BILL:

ANALYSIS: Attach a •separate/page for analysis
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Prepared By: Willis F. Kirkpatridf\ Pi rector
Division: Banking, Securities ar^Cprporations

Approved by Commissioner: Richard A. Lyon
Agency: Commerce and Economic Development

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
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TO: S E N A T O R S  BENNETT., E L  I AEON, J O S E P H S O N /  H U L C A H Y , P E T T Y J O H N ^  R Q D E Y  AND .iAOKE T 
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FISCAL NOTE

Revision Date:

FISCAL DETAIL
Bill/Resolution No.: s k  688
Title: . . r e l a t i n g  to u n f a i r  Program Category Affected:_

REQUEST
Agency A f f e c t e d flpnprt-npr)t. T a,.7

t r a d e  p r a c t i c e s . " P u b l i e  P r o t e c t i o n
Sponsor; g en. J o s e p h s o n __________  BRU, Program or Subprogram!s) Affected:

Requestor: Sen. L a b o r  & C o m m e r ce_____ C o n s u m e r  P m t p . e t i  n n_____________
Date of Request: 2 / 1 7 / 8 4 ________ _______________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING
FY 84 FY 85 FY 85 FY 87 FY 88 FY 89

100 PERSONAL SERVICES 

200 TRAVEL 

500 CONTRACTUAL 

A00 SUPPLIES 

500 EQUIPMENT 

600 LAND & STRUCTURES 
700 CRANTS, CLAIMS 

500 MISCELLANEOUS

TOTAL OPERATING -0- -li­ -u- -U- - _(j_ - 0 -

I CAPITAL

REVENUE |

FUNDING: (Thousands of Doll ars)
GENERAL FUND 
FEDERAL FUNDS 

OTHER 

TOTAL

-0- -0- -0 - -0- -0- - 0 -

POSITIONS:
FULL-TIME -0- -' -0- - 0 - -0- -0- -0-
PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attachich a separate «age for analysis

f t c U l  cA. f r a *
Prepared By: R i c h a r d  I. P e g u e s , D i r e c t o r  Phone:
Division: A d m i n i s t r a t i v e  S e r v i c e s  D i v i s i o n  Date:_

Approved by Commissioner: Norman(/C. G o r s u c h  Date:_
Agency:_______D e p a r t m e n t  of L a w

Distribution (by Agency preparing fiscal note):

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

m 6 5 - 3 6 7 2  
2 - 2 1 - 8 4

2 - 2 1 - 8 4

F i s c a l  12/1/83



F i s c a l  N o t e  F e b r u a r y  21, 1984
A n a l y s i s
SB 488

This b i l l  is the first c o m p r e h e n s i v e  r e v i s i o n  of Alask a ' s  
u n f a i r  trade p r a c t i c e s  and c o n sumer p r o t e c t i o n  statutes since 
1974. The b i l l  clears up a m b i g u i t i e s  r ai sed by A l a s k a  court 
decisions; for instance, the b i l l  reaff i r m s  that the statute is 
m e a n t  to protect: (1) p u r c h a s e r s  of real property, and (2)
b u s i n e s s  or g o v e r n m e n t  entities p u r c h a s i n g  goods or services as 
"consumers". The bill e n c o u r a g e s  m e m b e r s  of the p ub lic to seek 
p r i v a t e  r e dress for v i o l a t i o n s  of the statute, by c l a r i f y i n g  the 
p r i v a t e  cause of action provisions, and c r e a t i n g  a n e w  cause of 
a c t i o n  b y  an h o n e s t  b u s i n e s s  a g ainst a c o m p e t i t o r  w h i c h  damages 
the h o n e s t  m e r c h a n t  b y  its d e c e p t i v e  conduct.

It is not e x p e c t e d  that this b i l l  w i l l  have any fiscal 
i m pac t on the D e p a r t m e n t  of Law's C o n s u m e r  P r o t e c t i o n  Section 
b e c a u s e  the b i l l  refines the Se ction's law e n f o r c e m e n t  tools (by 
e l i m i n a t i n g  s u b s t a n t i v e  and p r o c e d u r a l  a m b i g u i t i e s ) , and 
e n c o u r a g e s  m o r e  citizens to act on their own b e h a l f  rather than 
s e e k i n g  g o v e r n m e n t  i n t e r v e n t i o n  (by the s t r e n g t h e n e d  privat e 
a c t i o n  amendments).
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

F e b r u a r y  17, 1984

The H o n o r a b l e  R i c h a r d  I. E l i a s o n ,  C h a i r m a n  
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n eau, A l a s k a  9 9 811

R E P L Y  T O :

□  1031 W  4 th  A  V E N U E  
S U IT E  2 0 0
A N C H O R A G E . A L A S K A  99501  
P H O N E : (9 07 ) 2 76 -3 55 0

□  / if  N A T IO N A L  C E N TER  
100 C U S H M A N  ST.
S U IT E  4 00
F A IR B A N K S . A L A S K A  99701  
P H O N E : (9 07 ) 4 52 -1 56 8

BILL SHEFFIELD, GOVERNOR

'O U C H  K  ■ S T A T E  C A P IT O L  
JU N E A U . A L A S K A  9E811  
P H O N E : (9 0 7 ) 4 6 5 -3 6 0 0

Re: SB 488 ( u n f a i r  t r a d e  p r a c t i c e s  and
c o n s u m e r  a n d  b u s i n e s s  p r o t e c t i o n )  
O u r  file no. 3 7 7 - 0 3 3 - 8 4

D e a r  S e n a t o r  E l i a s o n :

S h e i l a  P e t e r s o n ,  o f  y o u r  staff, a s k e d  t o d a y  f o r  our 
p o s i t i o n  p a p e r  a n d  f i s c a l  n o t e  on  this bill. O u r  p o s i t i o n  is 
that w e  s t r o n g l y  s u p p o r t  the bill. I a m  e n c l o s i n g  a c o p y  of  the 
d r a f t  t r a n s m i t t a l  l e t t e r  th a t  w e  p r e p a r e d  w h e n  it w a s  c o n t e m­
pl a t e d  t h a t  the g o v e r n o r  w o u l d  be  i n t r o d u c i n g  the bill. T h a t
l e t t e r  sets out the m a j o r  g o a l s  of  the b i l l  a n d  i n c l u d e s  a
s e c t i o n - b y - s e c t i o n  a n a l y s i s .  D i c k  P e g u e s ,  o u r  d i r e c t o r  of 
a d m i n i s t r a t i v e  s e r v i c e s ,  w i l l  b e  s e n d i n g  y o u  the f i s c a l  note. I 
b e l i e v e  that it w i l l  b e  a z e r o  f i s c a l  note.

If w e  m a y  be of f u r t h e r  a s s i s t a n c e  on  this, p l e a s e  do
n o t  h e s i t a t e  to c a l l  o n  us.

S i n c e r e l y ,

N O R M A N  C. G O P S U C H  
A T T O R N E Y  G E N E R A L

Bv: ^
A r t h u r  H. P e t e r s o n  

A s s i s t a n t  A t t o r n e y  G e n e r a l

A H P :dj c

cc w / e n c l o s u r e :
T h e  H o n o r a b l e  J o e  J o s e p h s o n  
A l a s k a  S t a t e  S e n a t e

03-C&LH



#
Hon. R i c h a r d  I. E l i a s o n ,  C h a i r m a n  F e b r u a r y  17, 1984
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  Pa g e  2
Ou r  f i l e  no. 3 7 7 - 0 5 3 - 8 4

cc w / o  e n c l o s u r e :
C o n n i e  J. Si p e  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
Chief, C o n s u m e r  P r o t e c t i o n  S e c t i o n  
D e p a r t m e n t  o f  L a w / A n c h o r a g e



Under the authority of art. Ill, sec. 13, of the Alaska 

Constitution, I a m  t r ansmit ting a bill w h i c h  amends and 

re-names art. 4 of AS 45.50 w h i c h  has beer, titled "Unfair 

Trade Practices and Consumer Pro tection." (AS 45.- 

50.471 —  45.50.561 :-r "the UTP Act.") This b i l l  is the 

first comprehensive revision to these statutes since 1974. 

The bill was p r e pare d b y  the consumer p r o t e c t i o n  section 

of the Department of Lav; in response to decisions b y  our 

courts under the present statutes and based on the s u g­

gestions of businesses, consumers, attorneys, and l e g i s l a­

tors in our state.

The bill has seven m a j o r  goals:

1. to clarify that every A l a s k a n  who buys or leases 

any item in trade or commerce for use (not for resale) is 

a prot ected consumer under these statutes, w h e t h e r  the 

b u y e r  is an individual buying a car, a b u s iness concern 

b uying airline tickets for employees, or a village c o r p o­

ration b uying office photocopier supplies;

2. to clarify that honest business competitors inay 

b r i n g  a private cause of action for damages against their 

less scrupulous competitors w ho injure them through the 

use of unfair or deceptive trade practices;

D R A F T
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3. to c l a r i f y  a n d  s i m p l i f y  the i n v e s t i g a t i v e  p r o c e­

dures u s e d  b y  the a t t o r n e y  g e n e r a l ,  a n d  to m a k e  t h e n  less 

t h r e a t e n i n g  to the b u s i n e s s  u n d e r  i n v e s t i g a t i o n ;

4. to c l a r i f y  the r o l e  o f  the a t t o r n e y  g e n e r a l  w h e n  

b r i n g i n g  a n  e n f o r c e m e n t  a c t i o n  o n  b e h a l f  o f  the g e n e r a l  

p u b l i c  to s t o p  an  u n l a w f u l  p r a c t i c e  a n d  to s e e k  r e s t i t u­

t i o n  for i n j u r e d  c o n s u m e r s ;

5. to e l i m i n a t e  a n y  b a r r i e r s  to p r i v a t e  v i c t i m s  of

f r a u d  w h o  w i s h  to s e e k  t h e i r  o w n  r e d r e s s  in the courts;

6. to e n s u r e  th a t  o u t - o f - s t a t e  b u s i n e s s e s  w h i c h

r e a c h  in t o  o u r  m a r k e t p l a c e  to do b u s i n e s s  w i t h  A l a s k a n  

are c o v e r e d  b y  the U T P  Act, a n d  to f u r t h e r  e n s u r e  that all 

a s p e c t s  of " t r a d e  o r  c o m m e r c e "  in the A l a s k a n  m a r k e t p l a c e  

a r e  a l s o  c o v e r e d ,  n o t  j u s t  the n a r r o w  a r e a  o f  " g o o d s  or 

s e r v i c e s " ;

7. to c u r e  s u b s t a n t i v e ,  p r o c e d u r a l ,  a n d  l a n g u a g e

d e f e c t s  w h i c h  h a v e  m a d e  the U T P  Act d i f f i c u l t  to e n f o r c e  

in the past.

In o r d e r  that the f u l l  i n t e n t  of  this b i l l  be  c l e a r l y  u n ­

derst o o d ,  a d e t a i l e d  s e c t i o n - b y - s e c t i o n  a n a l y s i s  f ollows.
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S ectio n - B v - S e c t i o n  Analysis

Change in Mane of Act

The first change made b y  this bill is to re-name art. 4 of 

AS 45.50 w h i c h  is n o w  titled "Unfair Tract Practices and 

Consumer P r otec tion" to be the "Unfair Trade Practices and 

Consumer and Business P rotection A c t ," to emp hasize the 

intent of the amendments in the bill. A r t i c l e  4 will be 

r e f e r r e d  to in this analysis as "the UTP Act" or simply 

"the Act."

Section 1 of the bill amends AS 45.50.471(b), w h i c h  is a 

list of examples of the typo of unfair or deceptive trade 

p ractices w h i c h  the Act prohibits. Two practices are a d d­

ed to the list, failure to comply w i t h  AS 45.45.105 -- 

45.45.110, r e g a r d i n g  u n s o l i c i t e d  merchandise, and failure 

to c omply w i t h  AS 45.45.120 re garding disclo s u r e  of f u n e r­

al costs. A l t hough these statutes contain no enforcement 

provisions, it has been the informal opinion of the a t t o r­

n e y  g e n eral  that they n a y  be enforced under the UTP Act, 

since they are clearly meant to protect consumers. Their 

direct inclus ion in the Act more clearly allows their e n­

forcement. Alaskans are frequent victims jf u n s o l i c i t e d  

m e r c h a n d i s e  schemes from the lower 48, and of funeral home 

o v e r - r e a c h i n g  in sales to b e r eaved families.

Section 1. Consoli dating Consumer Lax^s
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S e c t i o n  2 o f  the b i l l  w o u l d  c l e a r  u p  an  a r e a  o f  o n g o i n g  

c o n f u s i o n  r e g a r d i n g  w h a t  t y p e s  o f  b u s i n e s s  a c t i v i t i e s  a r e  

e x e m p t  f r o m  the U T ?  A c t  u n d e r  A S  4 5 . 5 0 . 4 8 1 ( 1 ) .  T h i s  p a r a­

g r a p h  is i n  n e e d  of a m e n d m e n t  b e c a u s e  it h a s  b e e n  a s o u r c e  

o f  c o n t i n u e d  c o n t r o v e r s y  d u e  to its " d o u b l e - n e g a t i v e "  l a n­

guage, a n d  b e c a u s e  o f  its p o t e n t i a l  to e x e m p t  a l m o s t  all 

c o m m e r c i a l  a c t i v i t i e s  f r o m  t h e  U T P  Act. U n d e r  A S  4 5 . 5 0 . -  

431(1), as a m e n d e d  b y  this b i ll, the U T P  A c t  w o u l d  n o t  a p ­

pl y  to a c t s  or t r a n s a c t i o n s  w h i c h  are r e g u l a t e d  b y  o t h e r  

laws, o n l y  if the o t h e r  l a w : (1) p r o h i b i t s  the same type

o f  u n l a w f u l  p r a c t i c e s ,  (2) d o e s  n o t  e x e m p t  f r o m  r e g u l a t i o n  

the v e r y  p e r s o n  w h o  is c o m m i t t i n g  a p r o h i b i t e d  act or 

p r a c t i c e ,  (3) p r o v i d e s  a p r i v a t e  c a u s e  o f  a c t i o n  for 

i n j u r e d  c o n s u m e r  or c o m p e t i t o r  v i c t i m s ,  a n d  (4) p r o v i d e s  

the s t a t e  w i t h  a d e q u a t e  m e a n s  to c o m p e l  c o m p l i a n c e  w i t h  

the s t a t u t e  a n d  to r e c o v e r  r e s t i t u t i o n  f o r  i n j u r e d  

p a r t i e s ,  i n  the p u b l i c  i n t e r e s t .

T h i s  a m e n d e d  e x e m p t i o n  s e c t i o n  r e c o g n i z e s  th a t  w h i l e  g o v­

er n m e n t  s h o u l d  n o t  d u p l i c a t e  r e g u l a t o r y  e f f o r t s ,  the s t a t e  

a l s o  s h o u l d  n o t  e x e m p t  a l i c e n s e d  p r o f e s s i o n a l  or  t r a d e s­

m a n  f r o m  f :e s t a n d a r d  of h o n e s t  c o n d u c t  t h a t  g o v e r n s  u n l i­

censed, u n r e g u l a t e d  v e n d o r s  o f  a d i f f e r e n t  ty p e  of g o o d s  

or  s e r v i c e s .  It a l s o  r e c o g n i z e s  th a t  a c t i v i t y  s h o u l d  n o t  

b e  e x e m p t  f r o m  t h e  U T P  A c t  m e r e l y  b e c a u s e  the a c t i v i t v

S a c t i o n  2 .  E x e m p t i o n s  f r o m  t h e  A c t
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T h e  a m e n d m e n t  does n o t  c a u s e  " d o u b l e  r e g u l a t i o n "  o f  l i­

c e n s e d  p r o f e s s i o n s  or  o c c u p a t i o n s ,  but r a t h e r  a c k n o w l e d g e s  

th a t  " r e g u l a t i o n "  t h r o u g h  ‘li c e n s u r e  or  c e r t i f i c a t i o n  b y  a 

b o a r d  or c o m m i s s i o n  is n o t  the same type o f  p u b l i c  l a w  

e n f o r c e m e n t  p r o t e c t i o n  as t h a t  p r o v i d e d  in t h e  U T P  Act. 

A l t h o u g h  so m e  b o a r d s  h a v e  p o w e r  to p r o h i b i t  a l i c e n s e d  

p r o f e s s i o n a l  f r o m  r e p e a t i n g  u n l a w f u l  p r a c t i c e s  in the f u­

ture, m o s t  b o a r d s  do n o t  h a v e  a u t h o r i t y  to order, grant, 

o r  e v e n  to s e e k  r e s t i t u t i o n  f o r  m e m b e r s  o f  the p u b l i c  w h o  

w e r e  i n j u r e d  b y  the licensee.

T h i s  s e c t i o n  of the b i l l  w o u l d  e n s u r e  th a t  b o t h  p r i v a t e  

i n j u r i e s  a n d  i n j u r i e s  to the p u b l i c  i n t e r e s t  c a n  be  c o r­

recte d ,  but it do e s  n o t  set u p  a n e w  " r e g u l a t o r y "  scheme.

S e c t i o n  3. I n v e s t i g a t i o n s  b y  the A t t o r n e y

G e n e r a l

c o n s t i t u t e s  a  c r i m e .

S e c t i o n  3 of this b i l l  is a c o m p r e h e n s i v e  r e v i s i o n  o f  A S  

4 5 . 5 0 . 4 9 5 ,  w h i c h  d e a l s  w i t h  the i n v e s t i g a t i v e  p o w e r s  o f  

t h e  a t t o r n e y  g e n e r a l .  C u r r e n t l y ,  the g r a n t  of i n v e s t i g a­

tive  p o w e r s  f o c u s e s  o n  the u s e  of a " s u b p o e n a , "  w i t h o u t  

d e s c r i b i n g  the m e t h o d  by  w h i c h  the a t t o r n e y  g e n e r a l  d e­

cides  to i s s u e  a s u b p o e n a ,  n o r  the r i g h t s  of  the s u b p o e­

n a e d  p e r s o n  to c h a l l e n g e  the s c o p e  or  m e t h o d  o f  the
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i n v e s t i g a t i o n .  T h i s  s e c t i o n  o f  the b i l l  m o r e  c l e a r l y  sets 

out the s teps the a t t o r n e y  g e n e r a l  m u s t  f o l l o w  b e f o r e  and 

d u r i n g  u s i n g  f o r m a l  i n v e s t i g a t i o n s .

A t  A S  4 5 . 5 0 . 4 9 5 ( a ) ,  the b i l l  i n s e r t s  n e w  l a n g u a g e  that 

s h o w s  t h a t  the a t t o r n e y  g e n e r a l  m u s t  h a v e  c a u s e  to b e l i e v e  

t h a t  an  i l l e g a l  act is h a p p e n i n g ,  b a s e d  o n  i n f o r m a t i o n  

r e c e i v e d  f r o m  p u b l i c  c o m p l a i n t s ,  i n f o r m a t i o n  f r o m  o t h e r  

a g e n c i e s ,  or  f r o m  i n f o r m a t i o n  g a i n e d  by  the a t t o r n e y  g e n­

er a l ' s  o w n  i n q u i r i e s .  Also, in this s u b s e c t i o n  the n e w  

t e r m  " c i v i l  i n v e s t i g a t i v e  d e m a n d "  is f i r s t  used. Th i s  

t e r m  is s u b s t i t u t e d  for the w o r d  " s u b p o e n a , "  w h i c h  h a d  a 

m o r e  o n e r o u s  or q u a s i - c r i m i n a l  c o n n o t a t i o n .

A S  4 5 . 5 0 . 4 9 5 ( b )  as r e v i s e d  b y  this bill, d e s c r i b e s  in d e­

tail  w h a t  i n f o r m a t i o n  is r e q u i r e d  to be i n c l u d e d  on the 

fa c e  o f  a n  i n v e s t i g a t i v e  d e m a n d .  A l t h o u g h  it has b e e n  the 

p r a c t i c e  of  the a t t o r n e y  g e n e r a l  to d i s c l o s e  this i n f o r m a­

tion, h a v i n g  the r e q u i r e m e n t s  set by l a w  m a k e s  it m o r e  

c l e a r  to b o t h  the a t t o r n e y  g e n e r a l ' s  s t a f f  a n d  to the p e r ­

son  i n v o l v e d  in the i n v e s t i g a t i o n .

T h e  b i l l  ad d s  n e w  AS 45.50. 495(c), d e s c r i b i n g  the w a y  in 

w h i c h  the a t t o r n e y  g e n e r a l  m a y  s e r v e  a c i v i l  i n v e s t i g a t i v e  

demand. P r e v i o u s l y ,  a s u b p o e n a  h a d  to b e  s e r v e d  b y  a p r o­

cess s e r v e r  o r  a s t a t e  tro o p e r ,  w h i c h  o f t e n  c a u s e d  u n d u e  

a l a r m  to the p e r s o n  b e i n g  s e r ved. U n d e r  this n e w  s u b s e c -
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tion, service m a y  be made  the sane w a y  as for a subpoena 

fr o m  a civil court action, w h i c h  is m u c h  less onerous and 

does not always require deliv e r y  by a process server or a 

law e nforcem ent officer.

New AS 45.50.495 (d), (e), and (f) set out the location

w h e r e  testimony sought u nder a civil investigative demand 

shall be made, and the m a n n e r  in w h i c h  a p erson m a y  seek a 

m o d i f i c a t i o n  or w a i v e r  of the civil investigative demand. 

If the a t t o r n e y  general denies a request for modification, 

the pe rson under investiga tion m a y  file a petition in 

court, asking the court to grant the request.

N e w  AS 45.50.495(g) provides that a person served w i t h  an 

investiga tive demand w ho does not seek relief under sub • 

sec. (f) , and who fails to responu to the demand, may be 

held in contem pt of court for failure to answer the 

i n v estigat ive demand. Again, a l t h o u g h  standards for e n­

forcement similar to those set out in the bill are already 

followed, it is the opinion of the attorney general that 

statutory notice w o u l d  better ensure procedural fairness 

to all parties concerned.

Section 4. Public Interest Lawsuits 

by the Attorney  G e n e r al

Section 4 of the bill w o u l d  expand and clarify AS 45.50.-
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501, w h i c h  is the s e c t i o n  u n d e r  w h i c h  the a t t o r n e y  g e n e r a l  

b r i n g s  p u b l i c  i n t e r e s t  a c t i o n s  i n  the c o u r t s  to stop u n ­

f a i r  a n d  d e c e p t i v e  t r a d e  p r a c t i c e s .  T h e  a t t o r n e y  g e n e r a l  

do e s  n o t  h a v e  p o w e r  to o r d e r  a b u s i n e s s  to c e a s e  a n d  d e­

sist, b u t  m u s t  go to c o u r t  a n d  p r o v e  a c i v i l  c a s e  b e f o r e  a 

b u s i n e s s  w i l l  be  o r d e r e d  b y  the c o u r t  to st o p  a p a r t i c u l a r  

p r a c t i c e .

T h e  n e w  l a n g u a g e  in AS 4 5 . 5 0 . 5 0 1 ( a )  i n c l u d e s  a v i t a l  r e­

v i s i o n  to c l a r i f y  that any o n e  o u t s i d e  A l a s k a  w h o  s o l i c i t s  

the b u s i n e s s  o f  A l a s k a n s  or o t h e r w i s e  tr a d e s  w i t h  A l a s k a n s  

w i t h  k n o w l e d g e  that the g o o d s  or  s e r v i c e s  w i l l  r e a c h  

A l a s k a ,  is s u b j e c t  to the j u r i s d i c t i o n  o f  our c o u r t s  a n d  

to p r o s e c u t i o n  by  o u r  a t t o r n e y  g e n e r a l  for any u n f a i r  or 

d e c e p t i v e  t r a d e  p r a c t i c e s  w h i c h  h a r m  A l a s k a n  b u s i n e s s e s  or 

c o n s u m e r s .  A l t h o u g h  l e g i s l a t i v e  h i s t o r y  s h o w s  that this 

w a s  the i n t e n t  o f  the e x i s t i n g  l a n g u a g e ,  a 1980 A l a s k a  

S u p r e m e  C o u r t  d e c i s i o n  t h r o w s  s o m e  d o u b t  on w h e t h e r  the 

e x i s t i n g  l a n g u a g e  in AS  4 5 . 5 0 . 5 0 1  is s u f f i c i e n t  to v e s t  

the c o u r t s  w i t h  the total e x t e n t  of " l o n g - a r n  j u r i s d i c­

tion*' g r a n t e d  to t h e m  in AS 0 9 . 0 5 . 0 1 5 .  S w e n s o n  T r u c k i n g  & 

E x c a v a t i n g  Inc. v. T r u c k w e l d  E q u i p m e n t  C o . , 604 P . 2d 1113 

( A l a s k a  1930). T h e  a m e n d m e n t  in the b i l l  c u res this p o­

t e n t i a l  defect.

T h e  n e w  l a n g u a g e  of  AS 4 5 . 5 0 . 5 0 1 ( a )  a n d  (b) a l s o  c l a r i f i e s  

t h a t  n o t  o n l y  m a y  the a t t o r n e y  g e n e r a l  s e e k  a t e m p o r a r y ,
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p r e l i m i n a r y ,  o r  p e r m a n e n t  o r d e r  o r  i n j u n c t i o n  a g a i n s t  u n ­

l a w f u l  p r a c t i c e s ,  b u t  th a t  the a t t o r n e y  g e n e r a l  n a y  also, 

a c t i n g  o n  b e h a l f  of  c i t i z e n s  i n j u r e d  b y  an u n l a w f u l  act or 

p r a c t i c e ,  s e e k  to r e s t o r e  the s t a t u s  q u o  b y  a c o u r t  o r d e r  

to r e t u r n  to v i c t i m s  w h a t e v e r  m o n e y  o r  p r o p e r t y  t h e y  n a y  

h a v e  l o s t  b y  the u n l a w f u l  a c t i o n s  o f  the b u s i n e s s  d e f e n­

dant.

O t h e r  a m e n d m e n t s  to AS 4 5 . 5 0 . 5 0 1  b e c a m e  n e c e s s a r y  w h e n  a 

r e c e n t  c o u r t  d e c i s i o n  i n t e r p r e t e d  c u r r e n t  AS  4 5 . 5 0 . 5 0 1 ( b )  

so as to c r e a t e  s e v e r a l  b a r r i e r s  to the a t t o r n e y  g e n e r a l ' s  

a b i l i t y  to o b t a i n  r e s t i t u t i o n  for v i c t i m s  in a p u b l i c  i n­

te r e s t  action. S t a t e  v. F i r s t  H a t *1 lank of A n c h o r a g e , 

660 P . 2d 406 ( A l a s k a  1932). S p e c i f i c a l l y ,  n e w  su b s e c s ,  

(b) t h r o u g h  (g) c l a r i f y  that w h e n  the a t t o r n e y  g e n e r a l  

s e e k s  r e s t i t u t i o n  f o r  a g r o u p  o f  i n j u r e d  c i t i z e n s ,  the 

a t t o r n e y  g e n e r a l  d o e s  n o t  " r e p r e s e n t” e a c h  o f  t h e m  as 

w o u l d  a p r i v a t e  a t t o r n e y ,  a n d  that the a t t o r n e y  g e n e r a l ' s  

l a w s u i t  is n o t  w h a t  is o t h e r w i s e  k n o w n  to the c o u r t s  as a 

" c l a s s  a c t i o n .” If the a t t o r n e y  g e n e r a l  w e r e  f o r c e d  to 

f o l l o w  the c u m b e r s o m e  p r o c e d u r e s  f o r  " c l a s s  a c t i o n s” ea c h  

t i m e  h e  s e e k s  r e s t i t u t i o n ,  the a t t o r n e y  g e n e r a l  m i g h t  b e  

f o r c e d  -- In Che i n t e r e s t  of p u t t i n g  a n  e x p e d i t i o u s  h a l t  

to u n l a w f u l  a c t i v i t y  —  to s e e k  o n l y  i n j u n c t i v e  r e l i e f  and 

n o t  r e s t i t u t i o n  to v i c t i m s .

R e s t i t u t i o n  to v i c t i m s  p l a y s  a c r i t i c a l  r o l e  in law

- 9 -



I

e n f o r c e m e n t ,  s i n c e  a c i v i l  i n j u n c t i o n  a g a i n s t  a b u s i n e s s  

v i o l a t o r ,  w i t h o u t  a r e q u i r e m e n t  th a t  the v i o l a t o r  r e p a y  

i l l - g o t t e n  p r o f i t s  b a c k  to the v i c t i m s ,  w o u l d  n o t  p r o v i d e  

a n  adeq\ ate d e t e r r e n t  to b u s i n e s s e s  w h o  n i g h t  v i o l a t e  the 

law. It is i n  the i n t e r e s t  o f  h o n e s t  c o m p e t i t o r s ,  c o n s u m­

er v i c t i m s ,  a n d  the g e n e r a l  p u b l i c ,  t h a t  t h o s e  w h o  v i o l a t e  

the l a w  l o s e  t h e i r  i l l - g o t t e n  g a i n s , a n d  th a t  this m o n e y  

b e  p u t  b a c k  i n t o  t h e  m a r k e t p l a c e .

H e w  A S  4 5 . 5 0 . 5 0 1 ( c )  p r o v i d e s  that t h e  a t t o r n e y  g e n e r a l  

w i l l  g i v e  n o t i c e  of  a c t i o n s  b r o u g h t  u n d e r  subsec. (b) to 

a l l  a f f e c t e d  c o n s u m e r s ,  ilew subsec. (d) p r o v i d e s  a m e t h o d  

b y  w h i c h  c o n s u m e r  v i c t i m s  c o u l d  d e c i d e  to " o p t - o u t "  f r o m  

the p u b l i c  action.

T h e  a d d i t i o n  o f  AS 4 5 . 5 0 . 5 0 1 ( e )  a n d  (f) e n s u r e s  that c o n­

s u m e r  v i c t i m s  w i l l  n o t  g e t  d u p l i c a t e  r e c o v e r i e s ,  o n c e  f r o m  

the p u b l i c  i n t e r e s t  a c t i o n  b y  the a t t o r n e y  g e neral, a n d  

o n c e  b y  a p r i v a t e  action. It f u r t h e r  e n s u r e s  that a v i c­

ti m  w h o  e l e c t s  the p u b l i c  a c t i o n  b y  che a t t o r n e y  g e n e r a l  

w i l l  b e  b o u n d  b y  a c o u r t ' s  d e c i s i o n  in t h a t  c a 3 e  a n d  b e  

p r e v e n t e d  f r o m  p u r s u i n g  a p r i v a t e  c l a i m  for the same r e m e­

dy.

N e w  A S  4 5 . 5 0 . 5 0 1 ( g )  e n s u r e s  that p r o c e d u r a l  r e q u i r e m e n t s  

w i l l  n o t  i n t e r f e r e  w i t h  s p e e d y  lav; e n f o r c e m e n t  by the a t­

to r n e y  g e n e r a l ,  so t h a t  r e q u i r e m e n t s  for c o n s u m e r  n o t i c e
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a n d  e l e c t i o n s  to o p t - i n  or o p t - o u t  o f  the p u b l i c  i n t e r e s t  

a c t i o n  w o u l d  n o t  d e l a y  a r e q u e s t  b y  t h e  a t t o r n e y  g e n e r a l  

f o r  a n  o r d e r  or i n j u n c t i o n  to h a l t  the u n l a w f u l  a c t i vity.

N e w  A S  4 5 . 5 0 . 5 0 1 ( h )  is i n t e n d e d  to s t r e n g t h e n  the m e s s a g e  

to o u r  c o u r t s  that onci the c o u r t  h a s  found, to a s u f f i­

c i e n t  d e g r e e  o f  p r o b a b i l i t y ,  t h a t  a n  u n f a i r  p r a c t i c e  is 

o c c u r r i n g ,  t h a t  the c o u r t  s h o u l d  a n d  m u s t  g r a n t  a p r e l i m i­

n a r y  i n j u n c t i o n  in  the p u b l i c  i n t e r e s t  to r e s t r a i n  the u s e  

o f  the u n l a w f u l  act p e n d i n g  the ti n e  w h e n  the c o u r t  can 

h e a r  a f u l l  t r ial on  the case. T h e  m e s s a g e  to the c o u r t s  

w o u l d  b e  c l e a r  that an  u n l a w f u l  t r a d e  p r a c t i c e  s h o u l d  not 

b e  t o l e r a t e d  l o n g e r  t h a n  n e c e s s a r y .

N e w  A S  4 5 . 5 0 . 5 0 1 ( 1 )  a m e n d s  a s e r i o u s  d e f i c i e n c y  in e x i s t­

ing subsec. 501(b). T h e  b i l l  g i v e s  the c o u r t  f u r t h e r  p o w­

ers to e n s u r e  that t h e r e  w i l l  be, if at a l l  p o s s i b l e ,  m o n­

ey a v a i l a b l e  to m a k e  r e s t i t u t i o n  to v i c t i m s  of the u n l a w­

ful scheme. T h e  b i l l  adds the s p e c i f i c  power* o f  the c o u r t  

to g r a n t  a p r e j u d g m e n t  attachment, o f  a v i o l a t o r ' s  m o n e y  or 

p r o p e r t y  to m a k e  r e s t i t u t i o n ,  o r  in the a l t e r n a t i v e ,  to 

a p p o i n t  a r e c e i v e r  t o ^ m a n a g e  the b u s i n e s s ' s  m o n e y  or p r o p­

ert y  u n t i l  the time for r e s t i t u t i o n .
\

T h i s  a d d i t i o n  to e x i s t i n g  A J  4 5 . 5 0 . 5 0 1 ( b )  is n e e d e d  b e ­

c a u s e  of  c o u r t  r u l i n g s  that u n d e r  o u r  p r e j u d g m e n t  a t t a c h­

m e n t  s t a t u t e ,  A S  0 9 . 4 0 . 0 1 0 ,  the c o u r t s  d o  n o t  h a v e  p o w e r



• c
1

to g r a n t  p r e j u d g n e n t  a t t a c h m e n t  o f  m o n e y  u p o n  r e q u e s t  of 

the a t t o r n e y  g e n e r a l  in a n  a c t i o n  e n f o r c i n g  the U T P  Act. 

W h e n  the a t t o r n e y  g e n e r a l  w i n s  the c a s e  at f i n a l  trial, 

o n e  or two y e a r s  a f t e r  the f r a u d  a c t u a l l y  occurs, the b u s­

ine s s  h a s  o f t e n  t r a n s f e r r e d  its a s s e t s  o r  f i l e d  for b a n k­

rup t c y .  W i t h  this a m e n d m e n t ,  the c o u r t s  m a y  u s e  a l l  l e gal 

or e q u i t a b l e  r e m e d i e s  that m a y  b e  n e c e s s a r y  to r e s t o r e  the 

s t a t u s  quo, a n d  m a k e  w h o l e  all p e r s o n s  i n j u r e d  b y  an u n ­

la w f u l  act.

S e c t i o n s  5 -- 8. P r i v a t e  and C l a s s  A c t i o n s  for 

C o n s u m e r s  and B u s i n e s s e s

S e c t i o n  5 o f  the b i l l  a m e n d s  AS 4 5 . 5 0 . 5 3 1 ( a )  a n d  e x p a n d s  

the p r i v a t e  an, c l a s s  a c t i o n s  that m a y  be b r o u g h t  by i n d i­

v i d u a l  m e m b e r s  of  the public. N e w  s u b sec. (a) m a k e s  it 

c l e a r  t h a t  a n y  p e r s o n  w h o  p u r c h a s e s  o r  l e a s e s  any i t e m  of 

v a l u e  in t r a d e  or  c o m m e r c e  f o r  u s e  a n d  n o t  for r e s a l e  (not 

m e r e l y  the t r a d i t i o n a l  h o u s e h o l d  o r  family c o n s u m e r  b u y i n g  

g o o d s  or s e r v i c e s ) ,  m a y  b r i n g  a p r i v a t e  c a u s e  of a c t i o n  

a g a i n s t  a p a r t y  w h o  u s e s  an u n f a i r  t r a d e  p r a c t i c e  w h i c h  

h a r a s  the p u r c h a s e r  or  lessee. A n o t h e r  a m e n d m e n t  to s u b­

sec. 531(a) d e l e t e s  the e x i s t i n g  c l a u s e  s p e c i f y i n g  in 

w h i c h  j u d i c i a l  d i s t r i c t  the i n j u r e d  p e r s o n  m u s t  sue. T h i s  

d e s i g n a t i o n  is m o v e d  to n e w  A S  4 5 . 5 0 . 5 3 1 ( j ), in sec. 8 of 

the bill.
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S e c t i o n  6 o f  the b i l l  a m e n d s  the p r i v a t e  c l ass a c t i o n  p o r­

t i o n  o f  t h e  U T P  A c t  (AS 4 5 . 5 0 . 5 3 1 ( b ) )  to e l i m i n a t e  the r e­

q u i r e m e n t  t h a t  an  i n j u r e d  p e r s o n  w i s h i n g  to b r i n g  a class 

a c t i o n  o n  b e h a l f  of  h i m s e l f  a n d  o t h e r  s i m i l a r l y  s i t u a t e d  

p e r s o n s  is r e q u i r e d  to f i r s t  get the a p p r o v a l  of  the a t­

t o r n e y  g e n e r a l .  S u c h  a p r e r e q u i s i t e  is a n  u n f a i r  and p e r­

h a p s  u n c o n s t i t u t i o n a l  b a r r i e r  to a p r i v a t e  p a r t y ' s  r i g h t  

to s e e k  r e d r e s s  f r o m  the courts.

S e c t i o n  7 of  the b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1 ( h ) ,  w h i c h  allows 

h o n e s t  A l a s k a n  m e r c h a n t s  w h o  are f o u n d  l i a b l e  for dama g e s  

i n  a c o u r t  a c t i o n  u n d e r  the A c t  to s e e k  r e d r e s s  in turn 

f r o m  t h e i r  m a n u f a c t u r e r  or s u p p l i e r  of m e r c h a n d i s e .  The 

b i l l  a m e n d s  this p r o v i s i o n  to e n a b l e  a r e t a i l e r  to al s o  

s e e k  r e d r e s s  f r o m  the m a n u f a c t u r e r  o r  s u p p l i e r  w h e n  the 

r e t a i l e r  s a t i s f i e s  a c u s t o m e r ' s  c l a i m  w i t h o u t  a legal 

a c t i o n .  T h e  r e t a i l e r  m u s t  g i v e  r e a s o n a b l e  n o t i c e  a n d  an 

o p p o r t u n i t y  to s a t i s f y  the c u s t o m e r ' s  c l a i m  to the m a n ­

u f a c t u r e r  or s u p p l i e r ,  b u t  if the m a n u f a c t u r e r  or s u p p l i e r  

d o c s  n o t  do so, the r e t a i l e r  w o u l d  h a v e  a p r i v a t e  c a u s e  of 

a c t i o n  to r e c o v e r  the r o s t  o f  s a t i s f y i n g  the customer.

S e c t i o n  8 of the b i l l  a m e n d s  AS 45.50. 531 ir. a v e r y  i m p o r­

tan t  w a y  b y  a d d i n g  a n e w  p r o v i s i o n  that a b u s i n e s s  w h i c h  

is i n j u r e d  b y  a c o m p e t i t o r  w h o  c o m m i t s  an u n f a i r  or d e c e p­

tiv e  t r a d e  p r a c t i c e  has a p r i v a t e  c a u s e  of  a c t i o n  a g a i n s t  

the c o m p e t i t o r .  T h i s  c a u s e  of a c t i o n  m a y  be i n f e r r e d  in
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the c u r r e n t  U T P  Act, but, in o r d e r  to e n h a n c e  the r i g h t s  

of p r i v a t e  b u s i n e s s  c o m p e t i t o r s  t.c g u a r d  t h e i r  o w n  p l a c e  

in the m a r k e t  a g a i n s t  u n f a i r  c o m p e t i t i o n ,  a c l e a r l y  

s p e l l e d  out p r i v a t e  c a u s e  of a c t i o n  f o r  the i n j u r e d  c o m­

p e t i t o r  is n e e d e d .

S e c t i o n  8 a l s o  c u res a s e r i o u s  p o t e n t i a l  d e f e c t  in the 

Act, b y  c l a r i f y i n g  in n e w  A S  4 5 . 5 0 . 5 3 1  (j) that a p r i v a t e  

c o n s u m e r  or b u s i n e s s  w h o  e x e r c i s e s  the p r i v a t e  r i g h t  of

♦ I
a c t i o n  u n d e r  n e w  id ':. 531 is e n t i t l e d  to s e e k  r e l i e f  n o t  

o n l y  a g a i n s t  a b u s i n e s s  l o c a t e d  in A l a s k a ,  but al s o  

a g a i n s t  o u t s i d e  b u s i n e s s e s  w h i c h  s o l i c i t  t r ade wi*;h 

A l a s k a n s ,  or s e n d  m e r c h a n d i s e  o r  s e r v i c e s  in t o  A l a s k a .  As 

w i t h  the a m e n d m e n t  to A S  4",.50.501 (a) in sec. 4 o f  the 

bill, d e a l i n g  w i t h  the at .orney g e n e r a l ' s  lawsuits, this 

r e v i s i o n  is n e c e s s a r y  to e l i m i n a t e  the a m b i g u i t y  c a u s e d  by 

the 1930 A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  in the S w e n s o n  

T r u c k i n g  case, w h i c h  i m p l i e d  t h a t  the e x i s t i n g  A c t  m i g h t  

n o t  a p p l y  to a S e a t t l e  b u s i n e s s  w h i c h  d i d  n o t  m a i n t a i n  a 

p l a c e  of b u s i n e s s  w i t h i n  A l a s k a .  U n d e r  A l a s k a ' s  " l o n g -  

a r m "  j u r i s d i c t i o n  s t a t u t e ,  A S  0 9 . 0 5 . 0 1 5 ,  m o s t  o u t s i d e  

b u s i n e s s e s  w h i c h  ueal w i t h  A l a s k a  w o u l d  b e  s u b j e c t  to the 

" p e r s o n a l "  j u r i s d i c t i o n  of o u r  c o u r t s ,  b u t  p e r h a p s  n o t  to 

the " s u b j e c t  m a t t e r "  j u r i s d i c t i o n  of this Act. T h i s  a m b i­

gu i t y  w i l l  be  c u r e d  by a d d i n g  n e w  AS  4 5 . 5 0 . 5 3 1 ( j ).
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Sections 9 -- 12. F.evised and E x p a n d e d  Defini t i o n s 

of Who is Protected by the UTP Act; Short Title

S e cti on 9 of the bill amends AS 45.50.541, the only s e c­

tion of the UTP Act w h e r e  it is approp r i a t e  to restrict 

the w o r d  "consumer" to m e a n  a person who acquires goods or 

services for personal, family, or h o u s e h o l d  purposes (as 

o p p o s e d  to a business or m u n i c i p a l  "consumer ' who p u r­

chases goods for use in the w o r k  place), AS 45.50.541 is 

c o n c e r n e d  w i t h  the n o n n e g o t i a b i l i t y  of consumer i n s t a l l­

men t  contracts or "paper," such as the three-year contract 

s igned by a consumer p u r c h a s i n g  a h e a l t h  spa membership or 

an automobile. The special pro tections in this section 

are n e c e s s a r y  only for a consumer who finances the t r a d i­

tional type of consumer purchase made for personal, f a m i­

ly, or h o u s e h o l d  use. Therefore, a r e s t r i c t i v e  definition 

of "consumer" is added to AS 45.50.541 as subsec. (d).

Section 10 of the b i l l  deals w i t h  a similar problem. 

Presently, .S 45.50.542 contains a p r o v ision that " c o n s u­

mer s "  cannot waive their protections u nder the Act. To 

m a k e  it clear that this Act covers all types of customers, 

and not m e r e l y  a rest r i c t i v e l y  defin ed "consumer," the 

bill amends this section to read that a w a i v e r  by any p e r­

son who is the intended beneficia;.y of the protections in 

the Act is contrary to public policy, and is void.
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I n  sec. 11 of  the bill, n e w  A S  4 5 . 5 0 . 5 6 0  p r o v i d e s  for a 

s h o r t  t i t l e  b y  w h i c h  to ci t e  A S  4 5 . 5 0 . 4 7 1  —  4 5 . 5 0 . 5 6 1  , 

" T h e  U n f a i r  T r a d e  P r a c t i c e s  A c t . "

S e c t i o n  12 o f  the bi l l  a m e n d s  A S  4 5 . 5 0 . 5 6 1  b y  a d d i n g  t h r e e

d e f i n i t i o n s .  T h e  first, A S  4 5 . 5 0 . 5 6 1 ( 9 ) ,  c l a r i f i e s  t h a t

w h e n e v e r  t h e  w o r d  " p e r s o n "  is u s e d  in the U T P  Act, it h a s

t h e  m e a n i n g  g i v e n  to it i n  A S  0 1 . 1 0 . 0 6 0 ( 7 ) ,  w h i c h  is

" p e r s o n "  i n c l u d e s  a c o r p o r a t i o n ,  c o m p a n y ,  p a r t­
n e r s h i p ,  firm, a s s o c i a t i o n ,  or g c  i z a t i o n ,  b u s i­
n e s s  trust, d r  s o c i e t y ,  as well. as a n a t u r a l  
p e r son.

T h e  s e c o n d  n e w  d e f i n i t i o n ,  AS  4 5 . 5 0 . 5 6 1 ( 1 0 ) ,  is a c r u c i a l  

c o m p o n e n t  o f  this bill. It a d d s  a d e f i n i t i o n  o f  " t r a d e  o r  

c o m m e r c e "  th a t  a f f e c t s  t h e  o p e r a t i v e  s e c t i o n  of the e n t i r e  

Act, A S  4 5 . 5 0 . 4 7 1 ,  w h i c h  f o r b i d s  u n f a i r  o r  d e c e p t i v e  p r a c­

tices in  " t i e  c o n d u c t  of t r a d e  or c o m m e r c e . "  R e c e n t  c o u r t  

d e c i s i o n s  h a v e  l i m i t e d  t h e  c o v e r a g e  o f  the U T P  A c t  to 

m e r e l y  the s a l e  o f  "g o o d s  or  s e r v i c e s , "  w h i c h  w o u l d  e l i m i­

n a t e  r e a l  p r o p e r t y  and c o m m e r c i a l  i n t a n g i b l e s ,  such a s  

c o m m o d i t y  f u t u r e s  f r o m  t h e  Act. H o w e v e r ,  it is the o p i n­

ion  o f  the a t t o r n e y  g e n e r a l  t h a t  it w a s  the o r i g i n a l  i n­

ten t  o f  the l e g i s l a t u r e  t o  p r o h i b i t  a l l  u n f a i r  t r a d e  p r a c­

tices, n o t  o n l y  in the s a l e  o f  g o o d s  o r  s e r v i c e s ,  but i n

the c o n d u c t  of a n y  type o f  " t r a d e  o r  c o m m e r c e . "  T h e  n e w

d e f i n i t i o n  o£ t r a d e  or c o m m e r c e  i n c l u d e s  n o t  o n l y  a sa l e  

o r  lease, b u t  a l l  a d v e r t i s e m e n t s  o r  o f f e r s  for sale, o r  

the b a r t e r  or  a n y  e t h e r  t y p e  of  d i s t r i b u t i o n  o f  any type 

o f  goods, s e r v i c e s ,  or ar.y ty p e  or  p r o p e r t y ,  a r t i c l e ,
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c o m m o d i t y ,  o r  o t h e r  t h i n g  of va l u e .

T h i s  d e f i n i t i o n  of " t r a d e  or c o m m e r c e "  is e s p e c i a l l y  c r i t­

ica l  i n  r e v e r s i n g  the A l a s k a  S u p r e m e  C o u r t ' s  r u l i n g  that 

t h e  U T P  A c t  does n o t  c o v e r  the s a l e  o f  r e a l  p r o p e r t y .  

S t a t e  v. F i r s t  Ilat'l B a n k  o f  A n c h o r a g e , 660 P . 2d 406 

( A l a s k a  1982). U n d e r  t h a t  r u l i n g  a n d  t r a d i t i o n a l  p r o p e r t y  

law, a b u i l d e r  or d e v e l o p e r  w h o  s ells a p i e c e  of  land w i t h  

a n e w l y  b u i l t  h o m e  on  it, m a y  w e l l  n o t  b e  c o v e r e d  b y  the 

U T P  A c t  b e c a u s e  the h o u s e  a n d  a r g u a b l y  the m a t e r i a l s ,  a p­

pl i a n c e s ,  a n d  b u i l d e r  s e r v i c e s  i n c l u d e d  in its c o n s t r u c­

t i o n  a r e  c o n s i d e r e d  to b e  " r e a l  p r o p e r t y . "

T h e  c o u r t ' s  r e s t r i c t i o n  o f  the U T P  A c t  to " g o o d s  or s e r­

v i c e s "  a l s o  leaves o t h e r  gaps in the p u b l i c  p r o t e c t i o n .  

F o r  i n s t a n c e ,  A l a s k a n s  a r e  o f t e n  e x p o s e d  to h i g h  p r e s s u r e  

o f f e r s  to b u y  c o m m o d i t y  i u t u r e s , an i t e m  of  v a l u e  in t r a d e  

o r  c o m m e r c e ,  b u t  w h i c h  is n o t  r e g u l a t e d  by o u r  s t ate s e c u­

r i t i e s  law, a n d  a r g u a b l y  is n o t  " g o o d s "  or " s e r v i c e s , "  

u n d e r  the U T P  Act.

H B  236, i n t r o d u c e d  d u r i n g  the 1983 s e s s i o n  b y  R e p r e s e n t a­

tives  L a c h e r ,  Kop o n e n ,  a n d  C l o c k s i n ,  c o n t a i n s  the s a m e  

d e f i n i t i o n  o f  " t r a d e  or c o m m e r c e . "  HE 236 is c u r r e n t l y  in 

the H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e .

S e c t i o n  12 a l s o  adds, as A S  4 5 . 5 0 . 5 6 1 ( 1 1 ) ,  a d e f i n i t i o n  o f



w h a t  it m e a n s  f o r  a p e r s o n  to " w i l l f u l l y "  v i o l a t e  the 

s t a t u t e .  T h e  t e r m  " w i l l f u l "  is n o t  of r e l e v a n c e  i n  p u b l i c  

a c t i o n s  b r o u g h t  b y  t h e  a t t o r n e y  gen e r a l ,  b u t  is t h e  o p e r a­

tive  l a n g u a g e  w h i c h  g i v e s  r i s e  to t r i p l e  d a m a g e s  i n  p r i­

v a t e  a c t i o n s  b r o u g h t  b y  c o n s u m e r  v i c t i m s  or h o n e s t  c o m p e t­

i t o r  v i c t i m s  w h o  u s e  t h e i r  p r i v a t e  c a u s e  of a c t i o n  a g a i n s t  

u n f a i r  t r a d e  p r a c t i c e s .

S e c t i o n  13 o f  the b i l l  r e p e a l s  A S  4 5 . 5 0 . 5 6 1 ( 6 ) ,  the defi- 

n i t i o n  of  " c o n s u m e r . "  S e c t i o n  9 of  the b i l l  adds a m o r e  

r e s t r i c t i v e  d e f i n i t i o n  o f  " c o n s u m e r "  o n l y  to A S  4 5 . 5 0 . 5 4 1 ,  

c o n c e r n i n g  the n o n n e g o t i a b i l i t y  of c o n s u m e r  paper, w h e r e  

it is a p p r o p r i a t e .

In s u m m a r y ,  this b i l l  r e f l e c t s  the p r a c t i c a l  e x p e r i e n c e  o f  

t he a t t o r n e y  g e n e r a l ' s  staff, a n d  c o n s u m e r s  a n d  b u s i n e s s e s  

in t h e  s t a t e  o v e r  the l a s t  n i n e  y e a r s  o f  u s i n g  the e x i s t­

ing U n f a i r  T r a d e  P r a c t i c e s  Act. S u c h  a v i t a l  l a w  e n f o r c e­

m e n t  t o o l  as this A c t  is d u e  f o r  a w e l l - p l a n n e d  r e f i n e m e n t  

to b e t t e r  s e r v e  o u r  c i t i z e n s .  I t h e r e f o r e  u r g e  y o u r  

p r o m p t  a n d  f a v o r a b l e  a c t i o n  on this m e a s u r e .

S i n c e r e l y ,

B i l l  S h e f f i e l d  
G o v e r n o r

- 1 8 -
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OFFICE OF THE A  TTORNEY GENERA L  P H O N E : 19071465-3600

D E P A R T M E N T  O F  L A W

J a n u a r y  13, 1984

M E M O R A N D U M

TO: H o n o r a b l e  B i l l  S h e f f i e l d
G o v e r n o r

FROM: N o r m a n  C. G o r s u c h
A t t o r n e y  G e n e r a l

RE: A t t a c h e d  b i l l  c o n c e r n i n g  u n f a i r  t r a d e  p r a c t i c e s
a n d  c o n s u m e r  a n d  b u s i n e s s  p r o t e c t i o n  
O u r  file: 3 7 7 - 0 5 3 - 8 4

A t t a c h e d  is a b i l l  th a t  w o u l d  m a k e  a n u m b e r  o f  a m e n d­
m e n t s  to a n d  r e - n a m e  art. 4 o f  A S  45.50, w h i c h  has b e e n  t i t l e d  
" U n f a i r  T r a d e  P r a c t i c e s  a n d  C o n s u m e r  P r o t e c t i o n . "  T h e  b i l l  w a s  
r e q u e s t e d  b y  the c o n s u m e r  p r o t e c t i o n  s e c t i o n  of  the D e p a r t m e n t  
o f  Law, a n d  a p p r o v e d  b y  the L / B R C  o n  O c t o b e r  20, 1983. T h e  p r i­
m a r y  p u r p o s e s  of this b i l l  are the f o l l o w i n g :

(1) to e n h a n c e  a n d  e x p a n d  the p r o t e c t i o n  o f f e r e d  b o t h  
to h o n e s t  A l a s k a n  b u s i n e s s e s  a n d  to A l a s k a n  c o n s u m e r s ;

(2) to s i m p l i f y  the l a w  e n f o r c e m e n t  p r o c e d u r e s  u s e d  
in i n v e s t i g a t i o n s  a n d  l i t i g a t i o n  b y  the a t t o r n e y  g e n­
eral ;

(3) to b e t t e r  e n a b l e  c o n s u m e r  or b u s i n e s s  v i c t i m s  of 
f r a u d  to s e e k  t h e i r  o w n  p r i v a t e  r e d r e s s  in the courts;

(4) to e n s u r e  th a t  all a s p e c t s  of A l a s k a ' s  " t r a d e  a n d  
c o m m e r c e "  w h i c h  a f f e c t  the c o n s u m e r  m a r k e t p l a c e  are 
c o v e r e d  by this a r t i c l e ;  and

(5) to c o r r e c t  v a r i o u s  p r o c e d u r a l  a n d  l a n g u a g e  d e­
fects or  o m i s s i o n s  in the p r e s e n t  s t a t u t e s .

A l s o  a t t a c h e d  is a t r a n s m i t t a l  l e t t e r  to the l e g i s l a­
ture  w h i c h  d e s c r i b e s  the b i l l  in m o r e  d e t a i l  a n d  i n c l u d e s  a sec- 
t i o n - b y - s e c t i o n  a n a l y s i s  to h e l p  w i t h  l e g i s l a t i v e  c o n s i d e r a t i o n  
of  the b i l l  a n d  p r o v i d e  l e g i s l a t i v e  h i s t o r y .

N O G ;C J S :an

cc w / e n c . :  H o n o r a b l e  R i c h a r d  A. L y o n
C o m m i s s i o n e r
D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  

D e v e l o p m e n t
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C o n n i e  J. Gipe 
A s s i s t a n t  A t t o r n e y  G e n e r a l  
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D e p a r t m e n t  of  L a w  
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MSG 84-00028778 PRTY 1 03/27/84 14:24:28 ORIQ: LSO0 IN- 0013 OUT- 005©
FROM: SITKA TO: TOM/PRIMARY MODERATOR
TARGET: LJHV SUB „J: S L&C, 3/27, I-IB 488 TC

l:r I  N  A  L  .S’ T  A  T  S
X X  X  X  X  X  X  X  X  X  X  •)(■ X  X  X  •)(• X  X  X  X  X  X X  X- X  X  X  X  X  X  X  X  X  X  X  X  •)(• X  X  X  X  •)(• X  X X  X  X  X  X  X X  X X  X  X  X  X  X  X  X  X  X  X  •)(• X  X  X  X  X  X  X  X  X  X

L E G I S L A T I V E  T E L E C O N F E R E N C E  N E T W O R K  S I G N - I N  S H E E T
X  X  X  X  X  X  X  X  X- X  X  X X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X

D A T E :  M A R C H  2 7 ,  1 9 8 4
S I T E :  S I T K A

S P O N S O R / S U B J E C T :  S E N A T E  L A B O R  &  C O M M E R C E / M B  4 8 8 ,  U N F A I R  T R A D E  A C T

i  T E S T I F I E D  '  '  S T A R T E D :  1 : 3 0
0  O B S E R V E D  x x  : E N D E D :  2 . :  1 5

x i x  T O T A L

T E S T I F I E D
xx x x x x x x x

i * B O B  T I C E ,  BOX 2 4 2 6 ,  S I T K A ,  Al < 9 9 8 3 5  7 4 7 - 5 ) 9 8 9

x x x x x x x x x x x x x

WILL SEND HAINES STAIS WHEN I GET THEM.

X  X X  X  X  X- •)(• X  X  X X  X  X  X  X  X  X  X  X  X  X  X  « X  X  X  X  X  X  X  X  X  X  •)( X  X  X  X  X  X  X X  X  X  X  X  X  X  X  X  X  X  •)(■ X  X  X  X  X  X  X  X  X  X  X  •)>:• X  X  X  X  X  X  X  X  X  X  X  X  X 

X  •)(• X  X  •)(• ■)(• X  X  X  •)(• X  X  K X  X  X  X  X  X  X  X  X  •)(• X  X  X  •)(• X  X  X  X  X  X  X  X X  X  X  X  !(• X  X  X- X  X  X  X  •)(• X  X  X  X  X  •)(• X- X  X  X  X  X  X  X  •)(• X  X  X- X  X  X- X  X- X  X  X  X- X  X



MSG 8 4 - 0 0 0 2 8 7 9 5  P R 7 Y  1 0 3 / 2 7 / 8 4  1 4 : 3 7 : 3 4  O R I G :  L.A19 I N -  0 0 0 9  OUT -  0 0 5 4
FROM:  ANCHORAGE TO:  TOM/ F I NAL.  S T A T S
TA RG E T :  LvJHV S U B J : ( S >  LABOR 6  COMMERCE,  3 / 2 7

X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  •)(• X  X  X  •)(• X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  ■): X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X

LEGISLATIVE TELECONFERENCE NETWORK SIGN-IN SHEET
X  X  X  X  X  X  X  X  X  •>: X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  •)(• X  X

DATE: MARCH 27, 1984 
SITE. ANCHORAGE
SPONSOR/SUBJECT: (S) LABOR 6 COMMERCE, SB 488

. . . 2. * TESTIFIED xxxxxT/ C  STARTED: 1 : 35

. . . 0 . . 0 BSERV ED # x x xxT/ C ENDED: 2:1 3

. . . 2 . * TOTAL

TESTIFIED
xxxxxxxxx

i . CONNIE SIPE/DEPT. OF LAW, 1031 W. 4TH, 99501, 279-0478
2. MAUREEN KENNEDY/AKPIRG, P.O.BOX 1093, 99510, 278-3661

,(..)(..)(..)(. *  *  *  «.)(. -X- X  x X  X  X  X  X  X  X  X  X  X  X  X  X  •)(• X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  X  •)(• X  X  X  X  X  X  X X  X  X  X  X  X  X  X  X  X  X  X  X  )(• X  ■)(• X  X  X  X  X  X  X  X
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OFFICIAL OU9INESS

A L A S K A  STA TE LEGISLATURE - SENATE 

C O M M I T T E E  O N  L A B O R  A N D  C O M M E R C E

S E N A T O R  R I C H A R D  I. E L I A S O N  
C H A IR M A N

PO U CH  V • JU N E A U ,  A L A S K A  D981I 
( 9 0 7 )  4 6 5 - 3 8 4 4

3

The Senate Labor and Commerce Committee today announced a state-wide 

public hearing via the teleconference network to take testimony 

concerning S.B. 488 - "Ar> Act relating to unfair trade practices and 

consumer and business protection". The teleconference is scheduled for 

March 27 at 1:30 at all Legislative Information Offices. Other sites 

will be added upon request.

SB 488 is a comprehensive revision and update of the Unfair Trade 

Practices Act. The bill would define the "trade or commerce" covered by 

the act and would clarify and strengthen the attorney general's 

preliminary relief powers. This legislation would also create private 

causes of action for businesses against a fraudulent competitor who is 

causing economic harm to an honest business, and against a manufacturer 

or distributor who is responsible for ultimate repayment of a consumer 

claim against a local merchant for deceptive advertising or defective 

merchandise.

If more information is needed, contact Sheila Peterson, Senate Labor and 

Commerce Committee, at 465-3844.
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MSG 84-00027386 PRTY 1 03/22/84 11-41:46 ORIG: LSOO IN= 0003 0UT = 0072
FROM: ELAINE, SITKA TO: JUNEAU

) TARGET: LJHK SUBJ: POM

I

I

)
TO: SENATOR ELIASON AND REPRESENTATIVE GRUSSENDORF

) FROM: BOB TICE 
BOX 2426
SITKA, AK. 99835 747-5989

RE: SPORT FISHING REGULATION

> I SENT YOU A MESSAGE ON MARCH 20 CONCERNING MY ATTEMPT TO START A SPORT
FISH CHARTER SERVICE IN SITKA. I AM APPARENTLY BLOCKED BY A REGULATION

I THROUGH ADF6G WHICH PERMITS NO MORE THAN 6 RODS IN THE WATER AT ONE TIME.
> MY BUSINESS WOULD BE A DAILY BOAT, LEAVING SITKA HARBOR, WITH PEOPLE

ABLE TO RESERVE A SPACE FOR MUCH, MUCH LESS MONEY THAN CHARTERING A FULL
BOAT. I WANT TO MAKE SOME FISHING AVAILABLE TO LOCAL RESIDENTS WITHOUT

) BOATS, AS WELL AS VISITORS. FISH 6, GAME TELLS ME THAT THE KETCHIKAN
CHARTER SERVICE ASSOCIATION HAS PUSHED THIS REGULATION THROUGH TO KEEP
COMPETITION OUT. I THINK THIS IS UNFAIR TRADE RESTRICTION AND INTEND

> TO TESTIFY ON SB 488. CAN YOU PLEASE LOOK INTO THIS REGULATION FOR ME?
I AM VERY SHORT ON TIME TO FINALIZE THE BOAT PURCHASE h PROCEDE. THANK YOU,

■SITKA LIU, 3-22-84 -  27396





C O M M I T T E E  S U B S T I T U T E  F O R  SB 49.1 (L & C) IS A B I L L  W H I C H  

A M E N D S  T H E  W E I G H T S  AND M E A S U R E S  ACT, AS 45.75.

IN 1982, T H E  O V E R W E I G H T  AND O V E R S I Z E  M O T O R  V E H I C L E  P R O G R A M  

W A S  T R A N S F E R R E D  F R O M  T H E  D E P A R T M E N T  O F  P U B L I C  S A F E T Y  T O  T H E  

D E P A R T M E N T  OF C O M M E R C E  AND E C O N O M I C  D E V E L O P M E N T .  T H I S  

T R A N S F E R  I N C L U D E D  T H E  D U T I E S  OF O P E R A T I N G  V E H I C L E  W E I G H I N G  

S T A T I O N S ,  I S S U I N G  P E R M I T S  F O R  O V E R W E I G H T  AND O V E R S I Z E  

V E H I C L E S ,  AND E N F O R C I N G  T H E  V E H I C L E  S I ZE, W E I G H T  , AND LOAD 

LIMITS.

T H E  1982 T R A N S F E R  OF D U T I E S  W A S  A C C O M P L I S H E D  O N L Y  B Y  A D D I N G  

A P A R A G R A P H  TO T H E  G E N E R A L  D U T I E S  TO  T H E  D E P A R T M E N T  OF 

C O M M E R C E .  CS S B  491 C O M P L E T E S  T H E  T R A N S F E R  BY A L S O  A D D I N G  

T H O S E  D U T I E S  TO T H E  W E I G H T S  AND M E A S U R E S  ACT.

S E C T I O N  13 OF T H I S  L E G I S L A T I O N  C L A R I F I E S  T H A T  T H E  

C O M M I S S I O N E R  OF C O M M E R C E  M A Y  A U T H O R I Z E  D E P A R T M E N T  E M P L O Y E E S  

TO  ISSUE C I T A T I O N S  T O  P E R S O N S  W H O  V I O L A T E  T H E  D O T / P F  V E H I C L E  

SIZE, W E I GHT, AND LOAD L I M ITS, T H E  P R O V I S I O N S  OF AN 

O V E R W E I G H T  O R  O V E R S I Z E  V E H I C L E  PERM I T ,  O R  D E P A R T M E N T  

R E G U L A T I O N S .  “HIS E L I M I N A T E S  AN A M B I G U I T Y  A N D  L O O P H O L E  L E F T  

A F T E R  T H E  1982 T R A N S F E R  OF E N F O R C E M E N T  A U T H O R I T Y  TO T H E  

D E P A R T M E N T .

S E C T I O N S  26 AND 27 OF C S S B  491 S T A T E S  T H E  P E N A L T Y  F O R  ALL 

W E I G H T S  AND M E A S U R E S  O F F E N S E S  IS A C L A S S  B M I S D E M E A N O R  PLUS



F I V E  C E N T S  A P O U N D  F O R  O V E R W E I G H T  V E H I C L E  O F F E N S E S .  T H I S  

C H A N G E  C O N F O R M S  T O  T H E  N E W  C R I M I N A L  C O D E  AND W I L L  P R O V I D E  A 

M O R E  E F F E C T I V E  D E T E R R E N T  T O  W E I G H T S  AND M E A S U R E S  V I O L A T I O N S .  

C U R R E N T L Y ,  M A N Y  P E O P L E  A R E  T O O  W I L L I N G  T O  R I S K  C I T A T I O N  FOR 

V I O L A T I O N S  B E C A U S E  OF T H E  LOW M A X I M U M  P E N A L T I E S .

ALL OF T H E S E  C H A N G E S  IN T H E  W E I G H T S  AND M E A S U R E S  ACT W I L L  

I N C R E A S E  T H E  E F F E C T I V E N E S S  A N D  E F F I C I E N C Y  OF I M P L E M E N T A T I O N  

OF T H E  ACT, E S P E C I A L L Y  T H E  O V E R W E I G H T  AND O V E R S I Z E  V E H I C l E 

PRO G R A M .  T H E R E F O R E ,  I U R G E  Y O U R  P A S S A G E  OF C S S B  491.

pie^T' C d /)*!&&£



A D D I T I O N A L  I N F O R M A T I O N

1) T H E  C H A N G E S  M A D E  IN T H E  C O M M I T T E E  S U B S T I T U T E  I N C L U D E

A) PG 6, L I N E  29  - D E L E T E D  " A R R E S T  OR" SO T H E  D E P T

R E P R E S E N T A T I V E  CAN G I V E  A C I T A T I O N  FOR A V I O L A T I O N ,  B U T  

C A N N O T  A R R E S T  T H E  I N D I V I D U A L

B) PG 12, L I N E  1 - M A D E  T H E  P E N A L T Y  A C L A S S  B

M I S D E M E A N O R  I N S T E A D  OF T H E  O R I G I N A L  C L A S S  A M I S D E M E A N O R

C) PG W ,  L I N E S  3 - 8  - A D D E D  S E C T I O N  27 W H I C H  S T A T E S

T H A T  F I V E  C E N T S  A P O U N D  CAN B E  A S S E S S E D  F O R  O V E R W E I G H T  

V E H I C L E  O F F E N S E  IN A D D I T I O N  TO  T H E  F I N E  E S T A B L I S H E D  AS 

A C L A S S  B M I S D E M E A N O R

2) C S S B  491 D E C R E A S E S  T H E  F R E Q U E N C Y  O F  R E Q U I R E D

I N S P E C T I O N S  A N D  T E S T S  O F  ALL W E I G H T S  N A D  M E A S U R E S  F R O M  

S E M I - A N N U A L  T O  ANNUAL, M O R E  F R E Q U E N T  I N S P E C T I O N S  AND 

T E S T S  C A N  S T I L L  B E  M A D E  IN P R O B L E M  AREAS, HO W E V E R .

3) S E C T I O N S  1 - 3 and 5 - 26  C L A R I F I E S  A C O N F U S I N G  

A P P R O A C H  T A K E N  B Y  T H E  1961 L E G I S L A T I O N  W H I C H  F I R S T  

E N A C T E D  T H E  W E I G H T S  AND M E A S U R E S  ACT. FOR R E A S O N S  

W H I C H  A R E  NOT N O W  CLEAR, T H E  C O M M I S S I O N E R  OF C O M M E R C E



IS THE DIRECTOR OF WEIGHTS AND MEASURES AND THROUGHOUT 

THE CHAPTER MANY REFERENCES ARE MADE TO THE DIRECTOR. 

TO AVOID CONFUSION, CSSB 491 CHANGES ALL OF THOSE 

REFERENCES TO THE DIRECTOR TO BE REFERENCES TO THE 

COMMISSIONER.
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Mr. P r e s i d e n t  

The C o m m i t t e e  on

ir.hr i. :d nc’isu: bOP. A:  :u C C M i w h ' c o n s i d e r e d

a n d  ( a  m a j o r i t y . o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  r e p o r t s  i t  b a c k  w i t h  
t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :
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do p a s s

do  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

r e p l a c e  w i t h / o r  a d o p t  CS f o r  
new t i t l e
same t i t l e  a n d  r e c o m m e n d s

I : _________

a n d  a t t a c h e d  a "LETTER OF INTENT" 

r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n  

re c o m m e n d s  r e f e r r a l  t o

[ ] NEW FISCAL NOTE
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C h a i r m a n  r e c o m m e n d a t i o n
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BILL S H E F F I E L D

GOVERNOR

K\Cj /

S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR
J u n e a u

F e b r u a r y  1 3 ,  1984

*

The  H o n o r a b l e  J a l m a r  K e r t t u l a  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  AK 9 9 8 1 1  

D e a r  S e n a t o r  K e r t t u l a :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a  b i l l  a m e n d i n g  t h e  
W e i g h t s  a n d  M e a s u r e s  A c t ,  AS 4 5 . 7 5 .

I n  1 9 8 2 ,  t h e  o v e r w e i g h t  a n d  o v e r s i z e  m o t o r  v e h i c l e  p r o g r a m  
w as  t r a n s f e r r e d  f r o m  t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  t o  
t h e  D e p a r t m e n t  o f  Commerce  a n d  E c o n o m i c  D e v e l o p m e n t .  T h i s
t r a n s f e r  i n c l u d e d  t h e  d u t i e s  o f  o p e r a t i n g  v e h i c l e  w e i g h i n g
s t a t i o n s ,  i s s u i n g  p e r m i t s  f o r  o v e r w e i g h t  a n d  o v e r s i z e  v e ­
h i c l e s ,  a n d  e n f o r c i n g  t h e  v e h i c l e  s i z e ,  w e i g h t ,  a n d  l o a d  
l i m i t s  e s t a b l i s h e d  by  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  
P u b i  i c  F a c i l i t i e s  ( D O T /P F ) . (C h .  7 7 ,  SLA 19 8 2 )

The 1 9 82  t r a n s f e r  o f  d u t i e s  w as  a c c o m p l i s h e d  o n l y  by  a d d ­
i n g  a  p a r a g r a p h  (25)  t o  t h e  g e n e r a l  d u t i e s  o f  t h e  D e p a r t ­
m e n t  o f  Commerce  a n d  E c o n o m i c  D e v e l o p m e n t  l i s t e d  i n
AS 4 4 . 3 3 .  0 2 0 .  T h i s  b i l l  c o m p l e t e s  t h e  t r a n s f e r  by  a l s o  
a d d i n g  t h o s e  d u t i e s  t o  t h e  W e i g h t s  a n d  M e a s u r e s  A c t  ( s e c s .  
2 a n d  4 o f  t h e  b i l l )  . The  b i l l  a l s o  d e c r e a s e s  t h e  f r e ­
q u e n c y  o f  r e q u i r e d  i n s p e c t i o n s  a n d  t e s t s  o f  a l l  w e i g h t s  
a n d  m e a s u r e s  f r o m  s e m i a n n u a l  t o  a n n u a l  ( s e c .  8 o f  t h e
b i l l )  . M ore  f r e q u e n t  i n s p e c t i o n s  a n d  t e s t s  c a n  s t i l l  b e
made  i n  p r o b l e m  a r e a s ,  h o w e v e r .

S e c t i o n  13 o f  t h e  b i l l  c l a r i f i e s  t h a t  t h e  c o m m i s s i o n e r  o f  
i I I co m m erc e  a n d  e c o n o m i c  d e v e l o p m e n t  may a u t h o r i z e  d e p a r t m e n t

‘ C J_ " e m p l o y e e s  t o  a r r e s t  ■■or i s s u e  c i t a t i o n s  t o  p e r s o n s  who v i o -
c i v v e s i  l a t e  t h e  DOT/PF v e h i c l e  s i z e ,  w e i g h t ,  a n d  l o a d  l i m i t s ,  t h e

p r o v i s i o n s  o f  a n  o v e r w e i g h t  o r  o v e r s i z e  v e h i c l e  p e r m i t ,  o r  
d e p a r t m e n t  r e g u l a t i o n s .  T h i s  e l i m i n a t e s  a n  a m b i g u i t y  a n d  
l o o p h o l e  l e f t  a f t e r  t h e  1982  t r a n s f e r  o f  e n f o r c e m e n t  a u ­
t h o r i t y  t o  t h e  d e p a r t m e n t .

S u v ^ m i 4 ' R L (
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S e c t i o n  26 o f  t h e  b i l l  a m e n d s  AS 4 5 . 7 5 . 3 8 0  t o  i n c r e a s e  t h e  
3 £ S  c u r r e n t  maximum p e n a l t y  f o r  a l l  w e i g h t s  a n d  m e a s u r e s  o f ­

f e n s e s  f r o m  a  $200  f i n e  ( o r  f i v e  c e n t s  a  p o u n d  f o r  o v e r ­
w e i g h t  v e h i c l e  o f f e n s e s )  a-nd—t h r e e  m o n t h s  i m p r i o onmc n t -,—t o  

n o r  a  $ 5 , 0 0 0 — f i n e  - a m i  'o n e  Y ea r—im p r i s o n m e n t  ( s e e  AS 1 2 . 5 5 . -  
0 3 5 ( b ) ( 3 )  a n d  1 2 . 5 5 . 1 3 5 ( a ) ) .  T h i s  c h a n g e  c o n f o r m s  t o  t h e  
new C r i m i n a l  C ode  (AS 11) a n d  t h e  C ode  o f  C r i m i n a l  P r o c e ­
d u r e  (AS 12) a n d  w i l l  p r o v i d e  a  m o r e  e f f e c t i v e  d e t e r r e n t  
t o  w e i g h t s  a n d  m e a s u r e s  v i o l a t i o n s .  C u r r e n t l y ,  many  p e o ­
p l e ,  p a r t i c u l a r l y  t r u c k  d r i v e r s ,  a r e  t o o  w i l l i n g  t o  r i s k  
c i t a t i o n  f o r  v i o l a t i o n s  b e c a u s e  o f  t h e  lo w  maximum p e n ­
a l t i e s  .

M o s t  o f  t h e  b i l l ,  i n c l u d i n g  s e c s .  1 —  3 a n d  5 - -  2 6 ,
c l a r i f i e s  a  c o n f u s i n g  a p p r o a c h  t a k e n  b y  t h e  1 9 6 1  l e g i s l a ­
t u r e  w h i c h  f i r s t  e n a c t e d  t h e  W e i g h t s  a n d  M e a s u r e s  A c t .  
F o r  r e a s o n s  w h i c h  a r e  n o t  now c l e a r ,  a n d  w h i c h  n o  l o n g e r  
a p p l y ,  AS 4 7 . 7 5 . 0 3 0  s t a t e s  t h a t  t h e  c o m m i s s i o n e r  o f  com­
m e r c e  a n d  e c o n o m i c  d e v e l o p m e n t  i s  t h e  d i r e c t o r  o f  w e i g h t s  
a n d  m e a s u r e s  a n d  t h r o u g h o u t  t h e  c h a p t e r  many r e f e r e n c e s  
a r e  m ade  t o  t h e  d i r e c t o r . To a v o i d  c o n f u s i o n  w i t h  t h e  
d i r e c t o r  o f  t h e  d i v i s i o n  o f  m e a s u r e m e n t  s t a n d a r d s  w h i c h  i s  
c u r r e n t l y  a s s i g n e d  t o  a d m i n i s t e r  t h e  A c t ,  t h i s  b i l l  
c h a n g e s  a l l  o f  t h o s e  r e f e r e n c e s  t o  t h e  d i r e c t o r  t o  b e  r e f ­
e r e n c e s  t o  t h e  c o m m i s s i o n e r .

The  b i l l  a l s o  m a k e s  " h o u s e k e e p i n g "  a m e n d m e n t s  t o  c l e a n  up  
o u t d a t e d  l a n g u a g e  a n d  t o  c o r r e c t  s e v e r a l  c i t a t i o n s .

A l l  o f  t h e s e  c h a n g e s  i n  t h e  W e i g h t s  a n d  M e a s u r e s  A c t  w i l l  
i n c r e a s e  t h e  e f f e c t i v e n e s s  a n d  e f f i c i e n c y  o f  i m p l e m e n t a ­
t i o n  o f  t h e  A c t ,  e s p e c i a l l y  t h e  o v e r w e i g h t  a n d  o v e r s i z e  
v e h i c l e  p r o g r a m .  T h e r e f o r e ,  I  u r g e  y o u r  p a s s a g e  o f  t h i s
b i l l .

S i n c e r e l y ,

B i l l  S h e f f i e l d  
G o v e r n o r



v  STATE OF ALASKA 1984 LEGISLATI7FSESSION
FISCAL NOTE

jRevision Date:

REQUEST .
Bill/Resolution Nerr  V̂Y/
T itle : .Relating t.n..wp.ight.s a ad­
measures : and effec. date
Sponsor:Governor____________
Requestor:
Date of Request:

FISCAL DETAIL
Agency Affected: Commerce & Economic Development 
Program Category Affected: Protection

BRU, Program or Subprogram(s) Affected: 
Measurement. Standards_________________

EXPENDITURES/REVENUES:__(Thousands of Dollars)

OPERATING
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89

100 PERSONAL S ER V IC E S  
200 TRAVEL 
300 CONTRACTUAL 
<*00 SU PPL IE S  
500 EQU IPMENT 
600 LAND i STRUCTURES 
700 GRANTS , CLA IMS  
800 M ISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL r

E REVENUE

FUNDING: (Thousands of Dollars)
CENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL . -

POSITIONS:
FULL-T IM E
PART-T IME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By: Joseohv Swanson, P i r g r t o r ________  Phone: 345-7750_____
Division: Measiirenient Standards f) Date: 2/10/84_______

Approved by Commissioner: Richard A. Lyon________  Date: 2/10/84______
Agency:_______ Commerce and Economic Development

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83

t n s c i i ) —
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Division of Measurement Standards

FY '82 vs. FY '84

Trucks weighed 44,415 64,353

Lbs. overweight 3,629,281 6,879,957

Enforcement Act 1,027 2,852

Six-month comparison:
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PROPOSED AMENDMENT

SB 491

Sec. 45.75.130. POLICE POWERS AND RIGHT OF ENTRY AND STORAGE.

Page 6 line 13 delete [arrest or]

Sec. 45.75.380. OFFENSES AND PENALTIES.

page 10 line 3 delete [It is a class A misdeameanor for a person to 
peeform any of the following acts or otherwise to violate a provision of 
this chapter.]

page 10 line 5 add A person who, by himself or by his servant, or 
agent, or as the servant or agent of another, performs any one of the 
following acts is guilty of a misdeanor and upon a first conviction of 
the violation is punishable by a fine or not less than $20 nor more than 
$200, or by imprisonment for not more than three months, or by both.
Upon a second or subsequent conviction, the person is punishable by a 
fine of not less than $50 nor more than $500, or by imprisonment for not 
more than one year, or by both.

page 12 line 4 add Notwithstanding the maximum fine provided for 
infractions under this section, for the violation of regulations or 
special permits issued governing vehicle weight limits, overweight 
penalties shall be imposed at the rate of five cents for each pound of 
weight over the authorized weight limit for the vehicle.

T h e n  I c t T e r  (ccomm e n d e d  T i n g e s  
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S t a t e  o f  A l a s k a
OFFICE OF THE G C V/E R N □ R

J u n e a u

F e b r u a r y  13, 1984

T h e  H o n o r a b l e  J a l m a r  K e r t t u l a  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  AK 99811  

D e a r  S e n a t o r  K e r t t u l a :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a  b i l l  r e l a t i n g  t o  t h e  
s a l e  o f  t i m e  s h a r e  p r o g r a m s  f o r  u s e ,  o c c u p a n c y ,  o r  p o s ­
s e s s i o n  o f  r e s i d e n t i a l  p r o p e r t y .  T he  b i l l  a l s o  a m e n d s  t h e  
R e a l  E s t a t e  C o m m i s s i o n ' s  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  
n e c e s s a r y  f o r  a d m i n i s t r a t i o n  o f  t h e  e n t i r e  r e a l  e s t a t e  
c h a p t e r .

The m o s t  common t i m e  s h a r e  o f f e r  i s  t o  s e l l  f o r  a  o n e -  t o  
tw o - w e e k  p e r i o d  t h e  u s e  o f  a  v a c a t i o n  "hom e"  i n  a  p o p u l a r  
v a c a t i o n  s p o t  t o  i n d i v i d u a l s .  F o r  e x a m p l e ,  a  p e r s o n  w o u l d
"own" p e r i o d s  o f  tw o  w e e k s  o f  t i m e  i n  a n  a p a r t m e n t  on  t h e
b e a c h  i n  H a w a i i .

T h e  b i l l  h a s  s e v e r a l  m a i n  c o m p o n e n t s :  a  t i m e  s h a r e  o f ­
f e r e d  f o r  s a l e  i n  A l a s k a  m u s t  b o  r e g i s t e r e d  w i t h  t h e  R e a l  
E s t a t e  C o m m i s s i o n  a n d  s o l d  t h r o u g h  a r e a l  e s t a t e  a g e n t  
l i c e n s e d  i n  t h e  s t a t e ;  c e r t a i n  d i s c l o s u r e s  m u s t  b e  made  t o  
p o t e n t i a l  p u r c h a s e r s  by  a  t i m e  s h a r e  o f f e r o r ;  u n f a i r  m e t h ­
o d s  o f  c o m p e t i t i o n  a n d  d e c e p t i v e  a c t s  o r  p r a c t i c e s  i n  t h e  
s a l e  o f  t i m e  s h a r e s  a r e  p r o h i b i t e d ;  a  t i m e  s h a r e  p u r c h a s e r  
h a s  15 d a y s  t o  c a n c e l  a t i m e  s h a r e  p u r c h a s e  c o n t r a c t ;  e n ­
f o r c e m e n t  p o w e r s  a r e  g r a n t e d  t h e  a t t o r n e y  g e n e r a l ;  a n d
a u t h o r i z a t i o n  t o  b r i n g  a  p r i v a t e  a c t i o n  i s  s p e c i f i e d  f o r
i n d i v i d u a l s .

I n  a d d i t i o n ,  t h e  c o m m i s s i o n  i s  e m p o w e r e d  t o  s e t  by  r e g u l a ­
t i o n  a d d i t i o n a l  f e e s  f o r  r e g i s t r a t i o n  o f  t h e s e  t i m e  
s h a r e s ,  i n c l u d i n g  s u p p l e m e n t a l  b o n d  p a y m e n t s  t o  t h e  r e a l  
e s t a t e  s u r e t y  f u n d  t o  a l l o w  a d e q u a t e  c o m p e n s a t i o n  t o  v i c ­
t i m s  o f  t i m e  s h a r e  s a l e s  f r a u d .  S u p p l e m e n t a l  p a y m e n t s  t o  
t h e  s u r e t y  f u n d  w e r e  c o n s i d e r e d  n e c e s s a r y  t o  e n s u r e  t h a t  
t h e s e  l a r g e  p r o j e c t s  d i d  n o t  d e p l e t e  t h e  r e s t  o f  t h e  s u r e ­
t y  f u n d .

Q o \j ef nor ejf"



F i n a l l y ,  t h e  l a s t  m a j o r  c o m p o n e n t  o f  t h e  b i l l  i s  a n  e x p a n ­
s i o n  o f  t h e  R e a l  E s t a t e  C o m m i s s i o n ' s  r e g u l a t o r y  p r o m u l g a ­
t i o n  a u t h o r i t y .  P r e s e n t l y ,  t h e  c o m m i s s i o n  may o n l y  p r o m ­
u l g a t e  p r o c e d u r a l  r e g u l a t i o n s .  U n d e r  t h i s  b i l l ,  t h e  com­
m i s s i o n  w i l l  b e  a b l e  t o  i s s u e  b o t h  p r o c e d u r a l  a n d  s u b s t a n ­
t i v e  r e g u l a t i o n s  a b o u t  t i m e  s h a r e s  a n d  a b o u t  t h e  r e s t  o f  
t h e  r e a l  e s t a t e  c h a p t e r .  On n u m e r o u s  o c c a s i o n s ,  t h e  com­
m i s s i o n  h a s  f o u n d  a  n e e d  t o  a d o p t  r e g u l a t i o n s  c o d i f y i n g  
i t s  i n t e r p r e t a t i o n  o f  t h e  l a w  r e g a r d i n g  r e a l  e s t a t e  m a t ­
t e r s .  T h i s  b i l l  i s  a n  a p p r o p r i a t e  v e h i c l e  t o  r e c t i f y  t h i s  
w e a k n e s s  i n  t h e  c o m m i s s i o n ' s  a b i l i t y  t o  p r o t e c t  t h e  p u b l i c  
w h i l e  a d e q u a t e l v  i n f o r m i n g  t h e  i n d u s t r y  o f  t h e  c o n d u c t  
l e g a l l y  e x p e c t e d  o f  i t .

A d e t a i l e d  d i s c u s s i o n  f o l l o w s :

The f i r s t  s e c t i o n  o f  t h e  b i l l  r e q u i r e s  t h e  R e a l  E s t a t e  
C o m m i s s i o n  t o  s e t  u p  r e g i s t r a t i o n  r e q u i r e m e n t s  f o r  a l l  
t i m e  s h a r e s  o f f e r e d  i n  t h e  s t a t e  r e g a r d l e s s  o f  w h e t h e r  t h e  
p r o p e r t y  i s  l o c a t e d  i n  t h e  s t a t e .  S p e c i f i c  r e g i s t r a t i o n  
r e q u i r e m e n t s  w o u l d  b e  a d o p t e d  by  t h e  R e a l  E s t a t e  Commis­
s i o n  u n d e r  t o  t h e  a u t h o r i t y  g r a n t e d  i n  s e c .  2 o f  t h i s  
b i l l ,  a m e n d i n g  AS 0 8 . 8 8 . 1 1 1 .  I n  a d d i t i o n ,  a  t i m e  s h a r e  
o f f e r  m ade  i n  t h i s  s t a t e  m u s t  b e  made t h r o u g h  a  r e a l  e s ­
t a t e  b r o k e r ,  l i c e n s e d  i n  A l a s k a .  The e f f e c t  o f  t h i s  r e ­
q u i r e m e n t  w o u l d  b e  t o  g i v e  p u r c h a s e r s  o f  t i m e  s h a r e s  r e ­
c o u r s e  t o  t h e  r e a l  e s t a t e  s u r e t y  f a n d  (AS 0 8 . 8 8 . 4 5 0  —
0 8 . 8 8 . 5 0 0 )  f o r  m i s r e p r e s e n t a t i o n  b y  a r e a l  e s t a t e  b r o k e r ,  
a s s o c i a t e  r e a l  e s t a t e  b r o k e r ,  o r  r e a l  e s t a t e  s a l e s p e r s o n .

T h e s e  p r o v i s i o n s  w o u l d  o f f e r  t h e  p e o p l e  o f  A l a s k a  p r o ­
t e c t i o n  a g a i n s t  a n  o u t s i d e  o u t f i t  t h a t  o p e n s  a n  o f f i c e  i n  
t h i s  s t a t e  o r  h o l d s  s a l e s  p r e s e n t a t i o n s  i n  a  h o t e l  s u i c e  
t o  s e l l  t i m e  s h a r e s  l o c a t e d  o u t s i d e  t h e  s t a t e .  R e q u i r i n g  
t i m e  s h a r e  s a l e s  t o  b e  m ade  by  a n  a g e n t  l i c e n s e d  i n  t h e  
s t a t e  w o u l d  d i s c o u r a g e  " f l y - b y - n i g h t "  o r  f r a u d u l e n t  o p ­
e r a t i o n s  s i n c e  t h e  l o c a l  b r o k e r s  w o u l d  b e  c a u t i o u s  a b o u t  
r i s k i n g  t h e i r  l i c e n s e s  o r  e x p o s u r e  t o  c l a i m s  b y  d i s s a t ­
i s f i e d  p u r c h a s e r s .  T h u s ,  l i c e n s e d  a g e n t s  w o u l d  h a v e  an  
i n c e n t i v e  t o  s c r e e n  a n d  r e f u s e  t o  s e r v e  a s  a g e n t s  f o r  
r i s k y  t i m e  s h a r e  c o n c e r n s .  The d e f i n i t i o n  o f  " o f f e r o r "  i n  
new AS 4 5 . 5 0 . 6 6 0 ( b )  e x e m p t s  f r o m  t h e  r e q u i r e m e n t s  o f  AS 
4 5 . 5 0 . 6 3 0  —  4 5 . 5 0 . 6 6 0  a n  i n d i v i d u a l  who i s  r e - s e l l i n g  h i s  
i n t e r e s t  i n  a  t i m e  s h a r e  p r o g r a m .
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The  b i l l  r e q u i r e s  r e g i s t r a t i o n  w i t h  t h e  Rea t E s t a t e  Com­
m i s s i o n .  Some t i m e  s h a r e s  a c t u a l l y  a r e  i n t e r e s t s  i n  r e a l  
p r o p e r t y ,  o t h e r s  a r e  j u s t  a g r e e m e n t s  t o  u s e  a  t i m e  s h a r e  
u n i t .  The b i l l  w o u l d  r e q u i r e  r e g i s t r a t i o n  o f  a l l  t i m e  
s h a r e  o f f e r s  t o  b e  m ade  i n  t h e  s t a t e ,  w h e t h e r  t h e  o f f e r o r  
s e l l s  a n  i n t e r e s t  i n  r e a l  p r o p e r t y  o r  m e r e l y  a  c o n t r a c t u a l  
r i g h t  t o  u s e  r e s i d e n t a l  p r o p e r t y .  T h i s  r e g i s t r a t i o n  r e ­
q u i r e m e n t  s h o u l d  n o t  b e  b u r d e n s o m e  t o  t h e  c o m m i s s i o n  a s  i t  
i s  n o t  a n t i c i p a t e d  t h a t  n u m e r o u s  t i m e  s h a r e s  w i l l  b e  m a r ­
k e t e d  i n  t h e  s t a t e .  F e e s  c h a r g e d  s h o u l d  o f f s e t  a n y  c o s t  
o f  t h e  r e g i s t r a t i o n .  U n d e r  new AS 0 8 . 8 8 . 1 1 1 ( b ) ( 1 ) ,  i n  
s e c .  2 o f  t h e  b i l l ,  t h e  c o m m i s s i o n  w i l l  s e t  t h e  r e g i s t r a ­
t i o n  f e e .  I n  o t h e r  l e g i s l a t i o n ,  I  p r o p o s e  t h a t  t h e  De­
p a r t m e n t  o f  Commerce  a n d  E c o n o m i c  D e v e l o p m e n t ,  b y  r e g u ­
l a t i o n ,  s e t  t h e  l i c e n s i n g  a n d  o t h e r  p r o f e s s i o n a l  f e e s  f o r  
t h e  b u s i n e s s e s  a n d  p r o f e s s i o n s  r e g u l a t e d  u n d e r  AS 0 8 ,  r a ­
t h e r  t h a n  t h e  c u r r e n t  s y s t e m  o f  e s t a b l i s h i n g  t h e  f e e s  by  
s t a t u t e .  I f  t h a t  b i l l  p a s s e s ,  AS 0 8 . 8 8 . 1 1 1 ( b ) ( 1 )  s h o u l d  
b e  c h a n g e d  a c c o r d i n g l y .

T h e  b i l l  r e q u i r e s  p e r s o n s  s e l l i n g  t i m e  s h a r e s  t o  d i s c l o s e  
i n  w r i t i n g  s i g n i f i c a n t  f a c t s  a b o u t  t h e  o f f e r  t o  p o t e n t i a l  
p u r c h a s e r s .  The  w r i t t e n  d i s c l o s u r e  s t a t e m e n t  m u s t  b e  
f i l e d  w i t h  t h e  R e a l  E s t a t e  C o m m i s s i o n  a s  p a r t  o f  t h e  r e g ­
i s t r a t i o n .  I n  o t h e r  s t a t e s ,  d i s c l o s u r e  r e q u i r e m e n t s  h a v e  
h e l p e d  t o  p r e v e n t  s a l e s  p i t c h e s  t h a t  s u g g e s t  t h a t  t h e  t i m e  
s h a r e  i s  a n  " i n v e s t m e n t "  a n d  c u r e  o t h e r  a b u s e s  s u c h  a s  t h e  
f a i l u r e  t o  i n f o r m  t h e  p u r c h a s e r  o f  t h e  t o t a l  c o s t  o f  t h e  
t i m e  s h a r e  o v e r  t h e  f u l l  t e r m  o f  t h e  t i m e  s h a r e .  A d e q u a t e  
w r i t t e n  d i s c l o s u r e  e n a b l e s  a  c o n s u m e r  t o  make  a n  i n f o r m e d  
p u r c h a s e  d e c i s i o n .  W h i l e  t h e r e  i s  some e v i d e n c e  t h a t  p u r ­
c h a s e r s  i n  h i g h - p r e s s u r e  s a l e s  s i t u a t i o n s  d o  n o t  f u l l y  
r e a d  d i s c l o s u r e  s t a t e m e n t s ,  t h e  p r o v i s i o n  o f  w r i t t e n  d i s ­
c l o s u r e s  c o u p l e d  w i t h  t h e  1 5 - d a y  c a n c e l l a t i o n  p e r i o d  a l ­
l o w s  a  p u r c h a s e r  t h e  o p p o r t u n i t y  t o  c a r e f u l l y  c o n s i d e r  a 
t i m e  s h a r e  p u r c h a s e .

A n o t h e r  s i g n i f i c a n t  p o r t i o n  o f  t h e  b i l l  p r o h i b i t s  d e c e p ­
t i v e  a c t s  o r  p r a c t i c e s  i n  t h e  s a l e  o f  t i m e  s h a r e s .  E x p e ­
r i e n c e  i n  o t h e r  s t a t e s  (e . g . , H a w a i i ,  F l o r i d a ,  C o l o r a d o ,  
A r i z o n a )  w h e r e  t i m e  s h a r e s  h a v e  b e e n  m a r k e t e d  a g g r e s s i v e l y  
f o r  some y e a r s  s h o w s  t h a t  m any p u r c h a s e r s  a r e  i n d u c e d  t o  
a t t e n d  s a l e s  p r e s e n t a t i o n s  t h r o u g h  p r o m i s e s  o f  p r i z e s  o r  
a w a r d s  a n d  a r e  u n a b l e  t o  r e s i s t  t h e  f a s t  s a l e s  p i t c h .  / The 
t i m e  s h a r e  i n d u s t r y  i t s e l f  c r i t i c i z e s  t h i s  t y p e  o f  s a l e s  
a p p r o a c h  a n d  s u g g e s t s  t h a t  s a l e s  s h o u l d  b e  g e a r e d  t o  p e r ­
s o n s  who w a n t  t o  p u r c h a s e  t i m e  s h a r e s  f o r  t h e  f e a t u r e s  o f  
t h e  u n i t s  t h e m s e l v e s  a n d  a s  a  h e d g e  a g a i n s t  f u t u r e  i n f l a ­
t i o n  i n  v a c a t i o n  c o s t s .  T h e  c o n s u m e r  p r o t e c t i o n  s e c t i o n  
o f  t h e  D e p a r t m e n t  o f  Law h a s  r e c e i v e d  i n q u i r i e s  a n d  com ­
p l a i n t s  f r o m  p e r s o n s  i n d u c e d  t o  b e l i e v e  t h a t  t h e y  w o u l d  
w in  a  c a r  o r  c o l o r  t e l e v i s i o n  i f  t h e y  a t t e n d e d  a  s a l e s
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p r e s e n t a t i o n  o n l y  t o  a c t u a l l y  r e c e i v e  a  c h e a p  s e t  o f  l u g ­
g a g e  a s  t h e i r  " p r i z e . "  T h i s  b i l l  p r o h i b i t s  a n y  c o n t e s t  o r  
g i v i n g  o f  a  p r i z e  t o  i n d u c e  s o m e o n e  t o  a t t e n d  a  s a l e s  p r e ­
s e n t a t i o n .  F o o d  s e r v e d  a t  a  t i m e  s h a r e  p r e s e n t a t i o n ,  
t o u r s  o r  v i s i t s  t o  f a c i l i t i e s  a n d  p r o j e c t s ,  a n d  t r a n s p o r ­
t a t i o n  t o  a  p r o j e c t  o r  p r e s e n t a t i o n  w o u l d  n o t  b e  p r o h i ­
b i t e d .  S p e c i f i c a l l y  p r o h i b i t e d ,  h o w e v e r ,  i s  t h e  s e r v i n g  
o f  a n y  a l c o h o l i c  b e v e r a g e  a t  a  t i m e  s h a r e  p r e s e n t a t i o n .  A 
$ 7 , 0 0 0  t o  $ 3 5 , 0 0 0  p u r c h a s e  s h o u x d  n o t  b e  m a d e  w h i l e  u n d e r  
t h e  i n f l u e n c e  o f  a l c o h o l .

P e r h a p s  t h e  m o s t  i m p o r t a n t  p r o v i s i o n  i n  t h e  b i l l  i s  t h e  
o n e  f o r  a  1 5 - d a y  " c o o l i n g - o f f "  p e r i o d  f o r  a  p u r c h a s e r  t o  
c a n c e l  t h e  t i m e  s h a r e  p u r c h a s e .  O t h e r  s t a t e s  h a v e  e n a c t e d  
c o o l i n g - o f f  p e r i o d s  r a n g i n g  f r o m  5 t o  15 d a y s .  F i f t e e n  
d a y s  w i l l  a l l o w  a p u r c h a s e r  t i m e . t o  f u l l y  r e v i e w  w r i t t e n  
m a t e r i a l s ,  c o n s u l t  a n  a t t o r n e y ,  a c c o u n t a n t ,  o r  o t h e r  p r o ­
f e s s i o n a l  a n d  i n v e s t i g a t e  r e p r e s e n t a t i o n s  m a d e  d u r i n g  t h e  
t i m e  s h a r e  p r e s e n t a t i o n .  E s c r o w  o f  p u r c h a s e r  d e p o s i t s  
u n t i l  a f t e r  t h e  c a n c e l l a t i o n  p e r i o d  h a s  e x p i r e d  a s s u r e s  
t h a t  t h e  p u r c h a s e r  w i l l  r e c e i v e  a  r e f u n d  o f  a n y  p a y m e n t s  
m ade  i f  t h e  p u r c h a s e r  d e c i d e s  t o  c a n c e l .

E n f o r c e m e n t  p o w e r s  i d e n t i c a l  t o  t h e  e n f o r c e m e n t  p o w e r s  i n  
t h e  C o n s u m e r  P r o t e c t i o n  A c t  (AS 4 5 . 5 0 . 4 9 5  —  4 5 . 5 0 . 5 2 1 )  
a r e  g r a n t e d  t o  t h e  a t t o r n e y  g e n e r a l  b y  t h i s  b i l l .

A p r i v a t e  c a u s e  o f  a c t i o n  i s  s p e c i f i c a l l y  s e t  o u t  i n  t h e  
b i l l ,  p r o v i d i n g  t h a t  f o r  v i o l a t i o n s  o f  t h i s  b i l l  t h e  
p u r c h a s e r  may v o i d  t h e  s a l e .  I f  t h e  p u r c h a s e r ,  h o w e v e r ,  
h a s  r e c e i v e d  so m e  v a l u e  s u c h  a s  u s i n g  t h e  t i m e  s h a r e  u n i t  
f o r  a  p e r i o d  o f  t i m e ,  t h e  v a l u e  o f  t h a t  u s e  w o u l d  b e  d e ­
d u c t e d  f ro m  a n y  a m o u n t  t h e  p u r c h a s e r  c o u l d  r e c o v e r .  The 
c u s t o m e r ' s  c a u s e  o f  a c t i o n  u n d e r  t h i s  b i l l  w o u l d  b e  i n  
a d d i t i o n  t o  a l l  o t h e r  r e m e d i e s  p r e s e n t l y  a v a i l a b l e .

S e c t i o n s  2 ,  3 ,  a n d  4 o f  t h e  b i l l  c o n t a i n  p r o v i s i o n s  a l l o w ­
i n g  t h e  R e a l  E s t a t e  C o m m i s s i o n  t o  s e t ,  by  r e g u l a t i o n ,  s p e ­
c i a l  f e e s  f o r  t h e  r e g i s t r a t i o n  o f  t i m e  s h a r e  o f f e r i n g s ,  
w h i c h  f e e s  may i n c l u d e  s u p p l e m e n t a l  p a y m e n t s  b y  t h e  t i m e  
s h a r e  o f f e r o r ,  t h r o u g h  i t s  r e a l  e s t a t e  b r o k e r  o r  l i c e n s e d  
s a l e s p e r s o n ,  t o  t h e  r e a l  e s t a t e  s u r e t y  f u n d .  S e c t i o n  4 
a m e n d s  t h e  s t a t u t e  t h a t  s e t s  t h e  maximum l i a b i l i t y  o f  t h e  
s u r e t y  f  ind f o r  a n y  o n e  b r o k e r  a t  $ 5 0 , 0 0 0  s o  t h a t  i f  a  
s u p p l e m e n t a l  b o n d  f e e  f o r  h i g h e r  l i a b i l i t y  h a s  b e e n  f i l e d  
b y  a  t i m e  s h a r e  o f f e r o r ,  t h e  c o n s u m i n g  p u b l i c  c o u l d  f i l e  
c l a i m s  up t o  t h e  h i g h e r  maximum l i a b i l i t y  a m o u n t  o f  t h e  
b o n d  f e e s .  T h e  c o m m i s s i o n  w i l l  b e  a u t h o r i z e d  t o  e s t a b ­
l i s h ,  by  r e g u l a t i o n ,  a  s c h e d u l e  o f  a d e q u a t e  s u p p l e m e n t a l  
p a y m e n t s  t o  t h e  s u r e t y  f u n d  t o  p r o t e c t  b o t h  t h e  p u b l i c  a n d  
t h e  i n t e g r i t y  o f  t h e  f u n d  f r o m  d e p l e t i o n .



5 -

I n  p r e p a r i n g  t h i s  b i l l ,  t h e  c o n s u m e r  p r o t e c t i o n  s e c t i o n  
c o n s u l t e d  w i t h  o t h e r  s t a t e  a g e n c i e s  —  t h e  d i v i s i o n  o f  
b a n k i n g ,  s e c u r i t i e s  a n d  c o r p o r a t i o n s  a n d  t h e  R e a l  E s t a t e  
C o m m i s s i o n .  L e g i s l a t i o n  f r o m  m any  s t a t e s ,  a s  w e l l  a s  t h e  
N a t i o n a l  T i m e s h a r i n g  C o u n c i l ' s  M o d e l  T i m e s h a r e  A c t  a n d  
E x c h a n g e  P r o g r a m  A c t ,  w a s  r e v i e w e d .  D i s c u s s i o n s  w e r e  h e l d  
w i t h  i n d u s t r y  r e p r e s e n t a t i v e s ,  F e d e r a l  T r a d e  C o m m i s s i o n  
a t t o r n e y s ,  a n d  w i t h  a s s i s t a n t  a t t o r n e y s  g e n e r a l  f r o m  o t h e r  
s t a t e s .  The t i m e s h a r i n g  i n d u s t r y  h a s  r e c o g n i z e d  t h e  n e e d  
f o r  r e a s o n a b l e  r e g u l a t i o n  o f  t h e  i n d u s t r y  a n d  i t  i s  n o t  
a n t i c i p a t e d  t h a t  t h e r e  w i l l  b e  a n y  s i g n i f i c a n t  i n d u s t r y  
o p p o s i t i o n  t o  t h i s  b i l l .

S i n c e r e l y ,

B
G o v e r n o r



TATE OF ALASKA 1984 LEG I SLAT I ̂ SESSION
fiscal  Note

Revision Date:

REQUEST
Bil 1/-fteso1ution No.:-  V'fy 
Title : Sale of time share/foi‘ use
of residential property________
Sponsor: Rules by Governor_____
Requestor:___________________
Date of Request:______________

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89

OPERATING
100 PERSONAL S ER V IC E S -0- 31.7 33.3 34.9 36.5 38.0
200 TRAVEL -0- -0- -0- -0- -0- -0-
300 CONTRACTUAL -0- 1.0 1.0 1,1 1.2 1.2
400 SU P P L IE S -0- .5 .5 .6 .6 .6
500 EQU IPMENT -0- 4.7 -0- -0- -0- -0-
600 LAND 4 STRUCTURES -0- -0- -0- -0- -0- -0-
700 GRANTS , CLA IMS -n- -0- -0- -0- -0- -0-
800 M ISCELLANEOUS -0- -0- -0- -0- -0- -0-

TOTAL OPERATING -0- 37.9 34.8 36.6 38.3 39.3

CAPITAL I -0- -0- -0- I -U- -U- -U-

REVENUE -0- 50.0 '50.0 60. U ■ 4u:t t 6U.U

FUNDING: (Thousands of Doll ars)
CENERAL FUND -0- 37.9 34.8 36.6 38.3 39.8
FEDERAL FUNDS
OTHER
TOTAL -0- 37.9 34.8 36.6 38.3 39.8

POSITIONS:
FULL-T IME -0- 1 1 1 1 1
PART-T IME
TEMPORARY 1

FISCAL DETAIL
Agency Affected: Commerce and Economic Development
Program Category Affected:_____________
________Public Protection __________
BRU, Program or Subprogram(s) Affected:

Real Estate Commission __________

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT GF BILL:
Revenues will offset the expenditures i f  i t  is assumed that the commission 
can charge fees. The fiscal note assumes 100 registrations at $600.00 eae-ta ~

ANALYSIb: Attach a separa^p tyage f̂or anal
c -l

_______ L. Maqo,.-/an j<—̂
Division: Real Estate Commission /
Prepared By: James

Approved by Commissioner: Richard\/1
Agency: Commerce and Economic DevelopmenC

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Phone:
Date:

272-5500
'M5/W

Date: /As/a*/

12/1/83



Salary 1 ,973/month
Denef its

TUIAL P E R S O N A L  S E R V I C E S

FO R  B 4 M  US E  O NL Y  

4 A K E Y  N U M B E R

This position will be necessary to hand 1e the additional 
workload of registering time share sales, examininy dis­
closure statements, and enforciny the Registration Act.
It is estimated'that there will be KJU reyistrations, each 
requiring ten hours of processing. The position will also 
provide public information to developers, licensees and 
consumers regarding the registration and sales of time 
shares. The position will require desk, choir, filiny  
cabinet and computer terminal,.

i

13 REQUFSTFOR
AGENCY. Commerce S Economic Development

Consumer Protection 
p r o g r a m _____________________________________

NEW POSITION I bru.

COMPONENT.

Real Estate Commission

6• 1̂ 16 17/071 • IS

Revised Dnto

18.

19.

20. P r o g r a m  R e c e i p t s  1023

TOTAL COST

R E C C I P T  CO D E F U N D I N G  SO U R C E

Fed eral R e c e i p t s  1002

G.F. H a t c h ___________ 1003

Cc n er a l F u nd s  1004

I -A Rcce i pt s  1005

37,921

BARG. U N I T

G
L O C A T I O N

EBA

F O R H  12 P A C E / L I N E

E L E C T I O N  D I S T R I C T

R A N G E / S T E P

12
B R U  P R I O R I T Y

I____
* JUST IF.'CAT I ON

"pTsV’p-jjAPT'RDV.

P E R S O N A L  S E R V I C E S

2 3 , 6 7 6
3 , 8 6 6
1 ,451 
2 , 7 2 8

1 ,000 
50U 

4.7UU

T YP E OF  P O S I T I O N  

Pe rm
S T A F F  M O N T H S  R P  N U M B E R  

12
corn INUAT ION LEVEL [~ | ADDITION | [

IYPE OF EXPEND 11 URL

S u p p l e m e n t a l  B e n e f i t s

31 ,721

O t h e r

POSITION
Li cense

amuunT

C o n t r a c t u a 1

Co mm o d i ti es

Equi pm ent

THIVTMTK-■MliiB’Ui11 UL
T ITLE

Examiner I
P C N  N U M B E R

Travel

F i x e d  B e n e f i t s



TATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revis ion Date: J a n .  9 ,  1984
( R e v i s e d  f o r  1984 S e s s i o n )

REQUEST  ̂ FISCAL DETAIL
Bill/Resolution No.: <*/.<?&_____  Agency Affected: Department o f  Law
Title : "An A c t  r e la t in g  t o . ~ , Program Category Affected:___________

t i m e  s h a r e  p r o g r a m s . . . 1'   P u b l i c  P r o t e c t i o n ___________
Sponsor:8en. Rules/Governot _  BRU, Program or Subprogram(s) Affected:
Requestor:  O f f ,  o f  Gov. ~  ______C o n s u m e r  P r o t e c t i o n ____________
Date o f  Request :____________________  ___________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89

100 PERSONAL S ER V IC E S  
200 TRAVEL 
300 CONTRACTUAL 
<>00 SU PPL IE S  
500 EQUIPMENT 
600 LAND & STRUCTURES 
.00  CRANTS , CLA IMS  
dOO M ISCELLANEOUS
| TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

I REVENUE

FUNDING: (Thousands of Do! ars)
CENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS:
FULL-T IME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-T IME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

M/A

ANALYSIS: '|j Se^ ra^  ana^ sis
Prepared By: R ichard  I .  P ^ u e s, D i r e c t o r  Phone: 465-3672
Division: Adm in istra t i v e  S e rv i ce s  D iv is io n  Date: 1-9-34

Approved by Commissioner: Herman C. Gorsuch Date: 1-9-84
Agency: Department o f  Lav/

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



F i s c a l  N o t e  
A n a l y s i s

J a n u a r y  5, 1984

T h i s  b i l l  a t t e m p t s  t o  r e g u l a t e  t h e  s a l e  o r  o f f e r  o f  " t i m e  
s h a r e "  p r o g r a m s  i n  t h e  s t a t e .  T y p i c a l l y ,  t i m e  s h a r e  p r o j e c t s  a r e  
l o c a t e d  i n  a r e a s  o u t s i d e  A l a s k a ,  s u c h  a s  H a w a i i  o r  M e x i c o .  The  
d e p a r t m e n t  h a s  e x p e r i e n c e d  a  g r o w i n g  n u m b e r  o f  c o m p l a i n t s  
i n v o l v i n g  m i s r e p r e s e n t a t i o n s  i n  e i t h e r  t h e  p r o m i s e  o f  p r o m o t i o n a l  
i n c e n t i v e s  o r  i n  t h e  v a l u e  a c t u a l l y  o f f e r e d  b y  t h e  t i m e  s h a r e ,  
t h e  b i l l  p r o v i d e s  t h a t  a  t i m e  s h a r e  o f f e r e d  i n  A l a s k a  m u s t  b e  
r e g i s t e r e d  w i t h  t h e  R e a l  E s t a t e  C o m m i s s i o n  a n d  s o l d  t h r o u g h  a 
r e a l  e s t a t e  a g e n t  l i c e n s e d  i n  t h e  s t a t e ;  c e r t a i n  d i s c l o s u r e s  m u s t  
b e  made t o  p o t e n t i a l  p u r c h a s e r s  b y  a  t i m e  s h a r e  o f f e r e r ;  u n f a i r  
m e t h o d s  o f  c o m p e t i t i o n  a n d  d e c e p t i v e  a c t s  o r  p r a c t i c e s  i n  t h e  
s a l e  o f  t i m e  s h a r e s  a r e  p r o h i b i t e d ;  a  t i m e  s h a r e  p u r c h a s e r  h a s  15 
d a y s  t o  c a n c e l  a  t i m e  s h a r e  p u r c h a s e  c o n t r a c t ;  e n f o r c e m e n t  p o w e r s  
a r e  g r a n t e d  t h e  a t t o r n e y  g e n e r a l ;  a n d  a u t h o r i z a t i o n  t o  b r i n g  a 
p r i v a t e  a c t i o n  i s  s p e c i f i e d  f o r  i n d i v i d u a l s .

B e c a u s e  o f  t h e  s c r e e n i n g  p r o c e s s  t h a t  w o u l d  b e  c a u s e d  b y  t h e  
r e q u i r e m e n t  f o r  r e g i s t r a t i o n  o f  t i m e  s h a r e  s a l e s ,  a n d  b e c a u s e  o f  
t h e  r e q u i r e m e n t  t h a t  t i m e  s h a r e s  b e  s o l d  o n l y  b y  s t a t e  l i c e n s e d  
r e a l  e s t a t e  a g e n t s ,  a n d  t h e  p r o v i s i o n  t o  a u t h o r i z e  p r i v a t e  a c t i o n  
f o r  i n d i v i d u a l s ,  t h e  d e p a r t m e n t  d o e s  n o t  f o r e s e e  a n y  s i g n i f i c a n t  
i n c r e a s e  i n  e n f o r c e m e n t  a c t i v i t y .  C o n s e q u e n t l y ,  t h e r e  w i l l  n o t  
b e  a f i s c a l  i m p a c t  on  t h e  d e p a r t m e n t ' s  o p e r a t i o n s .

The  R e a l  E s t a t e  C o m m is s io n  w i l l  e x p e r i e n c e  some f i s c a l  
i m p a c t  i n  i m p l e m e n t i n g  a n d  a d m i n i s t e r i n g  t h e  r e g i s t r  ..."an 
r e q u i r e m e n t s  u n d e r  t h i s  b i l l .  The  c o m m i s s i o n  i s  empc _ e d ,  
h o w e v e r ,  t o  a d o p t  r e g u l a t i o n s  r e q u i r i n g  p a y m e n t  o f  r e g i s t r a t i o n  
f e e s  f o r  t i m e  s h a r e  s a l e s  t o  o f f s e t  t h e  c o s t  o f  r e g i s t r a t i o n .



S e n a t e  L a b o i - & Commerce  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

A p r i l  1 1 ,  1 9 8 A

2 7 9 - 0 4 2 8

NORMAN C. GORSUCH
ATTORNEY GENERAL

By: L i n d a  M. O 'B a n n o n
A s s i s t a n t  A t t o r n e y  G e n e r a l  
C o n s u m e r  P r o t e c t i o n  S e c t i o n  
A G O /A n c h o ra g e

W hat  I  i n t e n d e d  t o  do  t o d a y  w a s  t o  g i v e  a n  o v e r v i e w  o f  

t i m e s h a r e s  a n d  some o f  t h e  p r o b l e m s  a n d  b a c k g r o u n d  i n  t h e  a r e a .  

T h e n  t o  d i s c u s s  some o f  t h e  s p e c i f i c  t y p e s  o f  c o m p l a i n t s  t h a t  l e d  

t o  o u r  s e c t i o n  o f  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  d e t e r m i n a t i o n  

t h a t  we s h o u l d  d r a f t  l e g i s l a t i o n  s p e c i f i c a l l y  a d d r e s s i n g  

t i m e s h a r e s .  F i n a l l y ,  t o  d i s c u s s  t h e  s p e c i f i c  p r o v i s i o n s  o f  

S e n a t e  B i l l  4 9 4 .

S e n a t e  B i l l  494 
( t i m e s h a r e s )



•  •

S e n a t e  L a b o r  & Commerce  C o m m i t t e e  A p r i l  1 1 ,  1984
R e:  S e n a t e  B i l l  494 P a g e  No.  2

Uverviev7 o f  tim eshares

T i m e s h a r i n g  i s  t h e  u s e  o f  a  v a c a t i o n  home o r

c o n d o m i n i u m  f o r  a  l i m i t e d  p e r i o d  o f  t i m e ,  g e n e r a l l y  o n e  -  two

w e e k s  p e r  y e a r  f o r  a  p e r i o d  o f  y e a r s .  T i m e s h a r i n g  i s  o f t e n  

p r o m o t e d  a s  a h e d g e  a g a i n s t  i n f l a t i o n a r y  v a c a t i o n  c o s t s .

T h e r e  a r e  two t y p e s  o f  t i m e s h a r e  o w n e r s h i p .  One i s  f e e

o w n e r s h i p  o r  a n  i n t e r e s t  i n  r e a l  p r o p e r t y ,  u n d e r  w h i c h  t h e

p u r c h a s e r  owns a  f e e  s i m p l e  o r  l e a s e h o l d  i n t e r e s t  i n  a  p a r t i c u l a r  

h o u s i n g  u n i t  f o r  a  s p e c i f i c  p e r i o d  o f  t i m e  o v e r  a  n u m b e r  o f  

y e a r s .  T h i s  i s  c o n s i d e r e d  g e n e r a l l y  a n  a c t u a l  i n t e r e s t  i n  r e a l  

e s t a t e ,  a n d  v e r y  o f t e n  t h e  t i m e s h a r e  o w n e r  r e c e i v e s  a  r e c o r d e d  

d e e d .  T h e  o t h e r  t y p e  o f  o w n e r s h i p  i s  t h e  r i g h t  t o  u s e | a  v a c a t i o n



#  •

S e n a t e  L a b o r  & Commerce  C o m m i t t e e  A p r i l  1 1 ,  1984
R e:  S e n a t e  B i l l  494 P a g e  No. 3

l i c e n s e  a g r e e m e n t ,  u n d e r  w h i c h  t h e  p u r c h a s e r  owns  a  c o n t r a c t u a l  

r i g h t  t o  u s e  a  p a r t i c u l a r  k i n d  o f  u n i t  i n  a  r e s o r t  d e v e l o p m e n t  

f o r  a  g i v e n  p e r i o d  o f  t i m e  e a c h  y e a r  o v e r  a  n u m b e r  o f  y e a r s .

O f t e n ,  t i m e s h a r e s  a r e  a f f i l i a t e d  w i t h  a n  e x c h a n g e  

p r o g r a m .  C u r r e n t l y  t h e  two  m a j o r  e x c h a n g e  p r o g r a m s  a r e  Tn t e r v a l  

I n t e r n a t i o n a l  o f  M i a m i ,  F l o r i d a ,  a n d  R e s o r t  C o n d o m in iu m s  

I n t e r n a t i o n a l  o f  I n d i a n a p o l i s ,  I n d i a n a .  I f  t h e s e  c o m p a n i e s  

a c c e p t  a  t i m e s h a r e  r e s o r t  i n  t h e i r  e x c h a n g e  p r o g r a m ,  t h e n  t h e  

m e m b e r s  o f  t h e s e  t i m e s h a r e s ,  f o r  a  f e e ,  c a n  a p p l y  f o r  a n  e x c h a n g e  

o f  t h e i r  p e r i o d  o f  u s e  i n  a  t i m e s h a r e  p r o j e c t  f o r  a  p e r i o d  o f  u s e  

i n  a d i f f e r e n t  t i m e s h a r e  p r o j e c t  i n  a n o t h e r  l o c a t i o n .  M e m b e r s h i p  

i n  t h e s e  two e x c h a n g e  p r o g r a m s  i s  no  g u a r a n t e e  t h a t  a  t i m e s h a r e  

o w n e r  w i l l  e v e r  b e  a b l e  t o  sw ap  a v a c a t i o n  i n  t h e i r  t i m e s h a r e  

p r o j e c t  f o r  a  v a c a t i o n  i n  a n o t h e r  o n n .
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The t h r e e  m a j o r  p r o b l e m s  t h a t  h a v e  a r i s e n  w i t h  

t i m e s h a r e s  n a t i o n w i d e  a r e :  ( 1 )  t h e  s o l i c i t a t i o n  a n d  m a r k e t i n g  

t e c h n i q u e s ,  ( 2 )  t h e  h i g h - p r e s s u r e  r a l e s  f r o u g h t  w i t h  

m i s r e p r e s e n t a t i o n s ,  a n d  ( 3 )  t h e  f i n a n c i a l  p r o b l e m s  o f  t h e  b a c k e r s  

a n d  d e v e l o p e r s .

S o l i c i t a t i o n s  a n d  m a r k e t i n g  p r a c t i c e s

T y p i c a l l y ,  t i m e s h a r e s  a r e  p r o m o t e d  b y  t h e  u s e  o f  d i r e c t  

m a i l  s o l i c i t a t i o n s  o r  p h o n e  s o l i c i t a t i o n s  o f f e r i n g  f r e e  " p r i z e s "  

o r  g i f t s  t o  c o n s u m e r s  who w i l l  l i s t e n  t o  s a l e s  p r e s e n t a t i o n s .  I n  

o r d e r  t o  c l a i m  t h e  " p r i z e , "  o r  g i f t ,  t h e  c o n s u m e r  g e n e r a l l y  h a s  

t o  a t t e n d  a  l e n g t h y  s a l e s  p r e s e n t a t i o n  a t  t h e  t i m e s h a r e  

d e v e l o p e r ' s  o f f i c e s ,  o r  i n  a h o t e l  r o o m .  T h e s e  s a l e s  

p r e s e n t a t i o n s  a r e  g e n e r a l l y  q u i t e  s l i c k ,  a n d  i n c l u d e  b r o c h u r e s ,
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s l i d e s ,  f i l m s ,  a r t i s t s '  r e n d i t i o n s ,  a n d  o t h e r  m a t e r i a l s .  O f t e n  a 

s a l e s p e r s o n  i s  a s s i g n e d  t o  e a c h  p e r s o n  o r  c o u p l e  a c t e n d i n g  t h e  

t i m e s h a r e  p r e s e n t a t i o n .

T h e r e  a r e  many a r e a s  o f  d e c e p t i v e  a n d  u n f a i r  p r a c t i c e s  

i n  t h e  s o l i c i t a t i o n s .  Many t i m e s  t h e  c o n s u m e r s  a r e  l e d  t o  

b e l i e v e  t h a t  t h e y  w i l l  r e c e i v e  a  v e r y  e x p e n s i v e  p r i z e ,  s u c h  a s  a 

c a r  o r  t e l e v i s i o n  i f  &hey a t t e n d  a s a l e s  p r e s e n t a t i o n ,  b u t  t h e  

r e w a i d  t u r n s  o u t  t o  b e  a f l i m s y  p i e c e  o f  c h e a p  l u g g a g e .

S o m e t i m e s  p r o s p e c t i v e  b u y e r s  a r e  n o t  t o l d  t h a t  t h e y  w i l l  a c t u a l l y  

h a v e  t o  a t t e n d  a  s a l e s  p r e s e n t a t i o n ,  b u t  m e r e l v  t h a t  t h e y  h a v e  t o  

go  t o  a c e r t a i n  l o c a t i o n  t o  p i c k  up  a  " p r i z e . "  S o m e t i m e s  t h e  

g i f t s  a r e n ' t  g i v e n  a t  t h e  c o n c l u s i o n  o f  t h e  p r e s e n t a t i o n ,  an d  

c o n s u m e r s  a r e  t o l d  t h a t  t h e y  w i l l  h a v e  t o  a t t e n d  a n o t h e r  

p r e s e n t a t i o n  i n  o r d e r  t o  r e c e i v e  t h e  g i f t ,  o r  t h a t  t h e y  w i l l  b e  

l a t e r  m a i l e d  o r  d e l i v e r e d .
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H i g h  P r e s s u r e  S a l e s

T h e  h i g h - p r e s s u r e  s a l e s  t e c h n i q u e s  i n c l u d e ,  a f t e r  a 

g e n e r a l  p r e s e n t a t i o n  u s i n g  a u d i o - v i s u a l  a i d s ,  p o t e n t i a l  b u y e r s  

b e i n g  s e c l u d e d  i n  a  ro o m  a l o n e  w i t h  a s a l e s p e r s o n .  O f t e n  o t h e r  

s a l e s  p e r s o n n e l  a r e  b r o u g h t  i n  i n  o r d e r  t o  a t t e m p t  t o  s e c u r e  t h e  

s a l e  i f  t h e  p o t e n t i a l  b u y e r  i n d i c a t e s  a  l a c k  o f  i n t e r e s t .  O f t e n  

p r o s p e c t i v e  b u y e r s  a r e  m ade  t o  f e e l  f o o l i s h  a n d  r i d i c u l e d  f o r  

b e i n g  t o o  s t u p i d  t o  t a k e  a d v a n t a g e  o f  a  " f a n t a s t i c  i n v e s t m e n t  

o p p o r t u n i t y "  i f  t h e y  a r e  r e l u c t a n t  t o  p u r c h a s e .  S o m e t i m e s  

p r o s p e c t s  a r e  t o l d  t h a t  i f  t h e y  do n o t  b u y  t h a t  d a y ,  t h e y  w i l l  

l o s e  a s u b s t a n t i a l  d i s c o u n t  t h a t  i s  b e i n g  o f f e r e d  o n  t h e  p u r c h a s e  

p r i c e .  S o m e t i m e s  b u y e r s  a r e  f a l s e l y  t o l d  t h a t  i f  t h e y  d o n ' t  

p u r c h a s e  t h a t  d a y  t h a t  t h e  t i m e s h a r e  co m p any  w i l l  n o t  b e  a b l e  t o  

p r o v i d e  th e m  w i t h  f i n a n c i n g .
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Mi s r e p r e s e n t a t i o n s

U n f o r t u n a t e l y ,  many m i s r e p r e s e n t a t i o n s  h a v e  b e e n  m ade  

i n  t h e  s a l e  o f  t i m e s h a r e s .  T h e s e  i n c l u d e  t h e  r e p r e s e n t a t i o n  t h a t  

t h e  p u r c h a s e  o f  a  t i m e s h a r e  i s  a  g o o d  i n v e s t m e n t .  T h a t  i s ,  t h a t  

t h e  c o n s u m e r  c a n  t u r n  a r o u n d  a n d  s e l l  h i s  i n t e r v a l  o w n e r s h i p  i n  a 

y e a r  o r  m o re  a n d  make  a  p r o f i t .  U n f o r t u n a t e l y ,  t h i s  i s  s e l d o m  

t h e  c a s e .  Many t i m e s  p e o p l e  p u r c h a s e  t i m e s h a r e s  w i t h o u t  e v e r  

a c t u a l l y  s e e i n g  t h e  p r o p e r t y .  T h e  a r t i s t s *  r e n d i t i o n s  o r  

b r o c h u r e s  sh ow  t h e  p r o p e r t y  n o t  a s  i t  a c t u a l l y  i s ,  b u t  a s  t h e  

d e v e l o p e r s  w i s h  i t  w e r e .  Many t i m e s  i t  i s  r e p r e s e n t e d  t h a t  

a m e n i t i e s ,  s u c h  a s  sw im m ing  p o o l s ,  t e n n i s  c o u r t s ,  g o l f  c o u r s e s ,  

e t c .  w i l l  b e  a d d e d  t o  t h e  d e v e l o p m e n t ,  b u t  u n f o r t u n a t e l y  t h e r e  i s  

o f t e n  n o t  a n  a c t u a l  r e q u i r e m e n t  t h a t  t h e  d e v e l o p e r  do t h i s .  Many 

t i m e s  t h e r e  a r e  m i s r e p r e s e n t a t i o n s  a b o u t  t h e  t i t l e  o r  o w n e r s h i p



t h e  b u y e r  w i l l  a c t u a l l y  r e c e i v e ,  w hen  i n  f a c t  t i t l e  c a n n o t  b e  

g i v e n  f r e e  a n d  c l e a r  b e c a u s e  o f  u n d e r l y i n g  e n c u m b r a n c e s  o n  t h e  

p r o p e r t y .  S o m e t i m e s  t h e  s a l e s  p e r s o n n e l  c r e a t e  f a l s e  i m p r e s s i o n s  

t h a t  t i m e s h a r e  u n i t s  a r e  s c a r c e  a t  p r i c e s  o f f e r e d .

F i n a n c i a l  p r o b l e m s  o f  t i m e s h a r e  d e v e l o p e r s

The  m o s t  t r a g i c  p r o b l e m  i n  t h e  t i m e s h a r e  i n d u s t r y  h a s  

b e e n  t h e  f i n a n c i a l  c o l l a p s e  o f  many d e v e l o p m e n t s  w h i c h  h a v e  

r e s u l t e d  i n  n e a r  t o t a l  l o s s e s  f o r  c o n s u m e r s .  T y p i c a l l y ,  

t i m e s h a r e s  a r e  s o l d  w i t h  f i n a n c i n g  p r o v i d e d  b y  t h e  d e v e l o p e r .  

T h u s ,  t h e  b u y e r  w o u l d  p a y  s e v e r a l  t h o u s a n d  d o l l a r s  down a n d  s i g n  

a n o t e  f o r  t h e  r e m a i n i n g  c o s t  o f  t h e  u n i t .  T h en  t h e  d e \  i l o p e r  

g e n e r a l l y  s e l l s  t h e  n o t e  o r  c o m m e r c i a l  p a p e r  a t  a  d i s c o u n t .  Of 

t h e  t o t a l  p u r c h a s e  p r i c e  o f  a  t i m e s h a r e  u n i t ,  501? o f  t h a t
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p u r c h a s e  p r i c e  g o e s  t o  m a r k e t i n g ,  s o l i c i t a t i o n ,  a n d  t h e  d i s c o u n t  

f o r  t h e  c o m m e r c i a l  p a p e r .  T h u s ,  w i t h i n  a  d a y  o r  tw o  o f  t h e  s a l e ,  

t h e  d e v e l o p e r  i s  l e f t  w i t h  o n l y  50% o f  t h e  t o t a l  p u r c h a s e  p r i c e  

o f  a  u n i t .  T h a t  50% i s  g e n e r a l l y  g o n e  f o r e v e r  a n d  t h e  d e v e l o p e r  

o r  s e l l e r  i s  s e l d o m  i n  a  p o s i t i o n  t o  r e t u r n  a  f u l l  r e f u n d  t o  a  

c o n s u m e r  i f  i t  i s  f o u n d  t h a t  s e r i o u s  m i s r e p r e s e n t a t i o n s  w e r e  

m a d e ,  o r  o t h e r  p ^ j b l e m s  d e v e l o p e d  w i t h  t h e  u n i t .

The  m o s t  s h o c k i n g  a s p e c t  o f  t h e  f i n a n c i a l  c o l l a p s e  o f  

t h e s e  t i m e s h a r e  d e v e l o p m e n t s  i s  t h a t  v e r y  o f t e n  t h e  p r o p e r t i e s  

a r e  m o r t g a g e d ,  .v.nd a f t e r  a n y  f i n a n c i a l  f a i l u r e  t h e  f i n a n c i a l  

i n s t i t u t i o n s  f o r e c l o s e  o n  t h e  p r o p e r t y ,  l e a v i n g  t h e  t i m e s h a r e  

o w n e r s  w i t h o u t  an y  p r o p e r t y  o r  i n t e r e s t  i n  t h e  t i m e s h a r e  

d e v e l o p m e n t .  A f e d e r a l  b a n k r u p t c y  j u d g e  i n  S o m b r e r o  R e e f  C l u b ,  

I n c .  v .  A l l m a n , 18 B .R .  612  ( B k r t c y .  S .D .  F l a .  1 9 8 2 ) ,  h e l d  t h a t



t h e  r i g h t - t o - u s e  t i m e s h a r e  c o n t r a c t s  w e r e  e x e c u t o r y ,  a n d  a l l o w e d  

t h e  d e b t o r - i n - p o s s e s s i o n  t o  r e j e c t  t h e m .  The p u r p o s e  o f  t h e  

b a n k r u p t c y  a c t i o n  w a s  t o  c l e a r  t h e  way f o r  a  s a l e  o f  t h e  p r o p e r t y  

f r e e  a n d  c l e a r  o f  t h e  t i m e s h a r e  p u r c h a s e r s '  c o n t r a c t s  a n d  f o r  t h e  

b e n e f i t  o f  t h e  f i n a n c i a l  c r e d i t o r s .  U n f o r t u n a t e l y ,  many s w i n d l e s  

h a v e  o c c u r r e d  i n  t h e  t i m e s h a r e  i n d u s t r y  b e c a u s e  t h e  d e v e l o p e r  o r  

t i m e s h a r e  s e l l e r  g e t s  t h e  m oney  u p f r o n t  a n d  s k i m s  o f f  5 0 /, T h e  

e a r l y  o p e r a t i o n s  a r e  l u c r a t i v e  t o  t h e  s e l l e r  a n d  l o o k  s u c c e s s f u l  

t o  t h e  u n s u s p e c t i n g  o n l o o k e r ,  b u t  u l t i m a t e l y  t h e r e  i s  a c o l l a p s e  

w i t h  a  f o r e c l o s u r e  o f  t h e  p r o p e r t y ,  a n d  t h e  c o n s u m e r s  l o s e  a l l .

I n  some c r i m i n a l  p r o s e c u t i o n s  o f  t i m e s h a r e  h u s t l e r s  t h e r e  h a s  

b e e n  e v i d e n c e  t h a t  t h e  u l t i m a t e  f o l d i n g  o f  t h e  t i m e s h a r e  

c o r p o r a t i o n  w a s  i n t e n d e d  f r o m  t h e  i n c e p t i o n  o f  t h e  t i m e s h a r e
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C o n s u m e r  P r o l e c - h o n

T y p e s  o f  c o m p l a i n t s  we h a v e  r e c e i v e d  i n  A l a s k a

Ue h a v e  r e c e i v e d  c o m p l a i n t s  t h a t  s o l i c i t a t i o n s  w e r e  

m ade  f o r  t i m e s h a r e  p r e s e n t a t i o n s  b y  o u t - o f - s t a t e  c o n c e r n s  t h a t  

o p e n e d  u p  t e m p o r a r y  s a l e s  o f f i c e s  o r  o p e r a t e d  o u t  o f  m o t e l  o r  

h o t e l  r o o m s  i n  . ^ T y p i c a l l y , t h e r e  w e r e  m a i l  o r  t e l e p h o n e

s o l i c i t a t i o n s  w h i c h  w e r e  d e c e p t i v e  i n  t h a t  p e o p l e  w e r e  t o l d  t h a t  

t h e y  h a d  "won a p r i z e . "  S o m e t i m e s  t h e y  w e r e  n o t  t o l d  t h a t  t h e y  

w o u l d  h a v e  t o  a t t e n d  a  t i m e s h a r e  p r e s e n t a t i o n  i n  o r d e r  t o  c l a i m  

t h e  " p r i z e . "  Our  c i t i z e n s  a r e  p a r t i c u l a r l y  r i p e  t o  a  " b u r n "  by  

o u t - o f - s t a t e  f l y - b y - n i g h t  o p e r a t i o n s  who c l a i m  t o  o f f e r  a  " t a n  i n  

t h e  s u n , "  b u t  r e a l l y  o f f e r  a  " b u r n . "  B e c a u s e  t h e s e  p r e s e n t a t i o n s  

a r e  m ade  t h r o u g h  t h e  u s e  o f  p h o t o g r a p h s  o r  d r a w i n g s  o r  o t h e r



a u d i o - v i s u a l  a i d s ,  b u t  do n o t  i n c l u d e  a n  a c t u a l  v i s i t  t o  a  s i t e ,  

t h e r e  i s  r e a l l y  n o  o p p o r t u n i t y  f o r  a  c o n s u m e r  t o  i n s p e c t  w h a t  

t h e y  a r e  b u y i n g .

G e n e r a l l y ,  v e r y  h i g h - p r e s s u r e  s a l e s  t a c t i c s  h a v e  b e e n  

u s e d .  Q u o t i n g  f r o m  o n e  o f  o u r  c o n s u m e r  c o m p l a i n t s :

"N one  o f  t h e  p i c t u r e s  w e r e  a v a i l a b l e  l o n g  e n o u g h  t o

r e a l l y  s t u d y  t h e  a r e a ,  c o n d o ,  o r  s u r r o u n d i n g s . "

Some o f  t h e  c o m p l a i n t s  we h a v e  h e a r d  c o n c e r n  t h e  

d e c e p t i v e n e s s  o f  t h e  p r i z e s  a l l e g e d l y  w on .  I n  o n e  i n s t a n c e ,  

t h e r e  w a s  a m a s s  m a i l i n g  i n  w h i c h  p e o p l e  r e c e i v e d  s e a l e d  

e n v e l o p e s  w h i c h  i n d i c a t e d  t h a t  t h e  e n v e l o p e s  w o u l d  h a v e  t o  b e  

b r o u g h t  i n t o  t h e  s a l e s  o f f i c e  t o  b e  o p e n e d  t o  c l a i m  t h e  p r i z e .  

The c o n s u m e r ,  h o w e v e r ,  c o u l d  s e e  t h r o u g h  t h e  e n v e l o p e  t h e  w o r d s
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" 1 9 8 3  C a d i l l a c , "  w h i c h  s u g g e s t e d  t o  t h e  c o n s u m e r ,  o f  c o u r s e ,  t h a t  

h e  o r  s h e  h a d  won a  v e r y  s i g n i f i c a n t  p r i z e .  I n  f a c t ,  t h e  

b r o c h u r e  i n s i d e  t h e  s e a l e d  e n v e l o p e  w as  f o l d e d  i n  s u c h  a way s o  

t h a t  t h e  w o r d s  " 1 9 8 3  C a d i l l a c "  w e r e  v i s i b l e ,  b u t  t o  o u r  k n o w l e d g e  

n o  o n e  a c t u a l l y  x^on t h e  C a d i l l a c .

Q u o t i n g  f r o m  a  c o n s u m e r  c o m p l a i n t  a b o u t  t h e  a w a r d i n g  o f

p r i z e s :

"We t h e n  came t o  p r i z e  t i m e .  He t o o k  a  s e a l e d  e n v e l o p e  

t o  r e c e p t i o n ,  . . . a n d  g r a d u a l l y  o p e n e d  i t  w i t h  g r e a t  

e x p e c t a t i o n s .  A n n o u n c e d  t h e  n u m b e r ,  c h e c k e d  i t  on  t h e  

c h a r t ,  a n d  t h e n  t o l d  u s  we h a d  won a t e l e p h o n e  - -  h e  

d i s a p p e a r e d  i n t o  a  s t o r a g e  ro om  t o  g e t  o u r  p r i z e ,  s o  I  

f o l l o w e d  h i m ,  a n d  g u e s s  w h a t  -  t e l e p h o n e s  w as  a l l  i t  

c o n t a i n e d .  I  a s k e d  h i m  w h e r e  t h e  m i c r o w a v e ,  c o l o r  t v ,  

c o m p u t e r ,  VMS, a n d  moped  w e r e ,  a n d  h e  s m i r k e d  a n d
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