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MEMORANDUM
To; Senate Labor and Commerce Committee Members

From; Senator Dick Eliason,Chair
Senate Labor and Commerce Committee

Re: SB 246/HR 343

Date: January 16, 1984

A joint Houoe/Senate Labor and Commerce Committee hearing has been
scheduled for 8:30 a.m., Monday, January 23, 1984, in the House Labor and
Commerce Committee Room in the Befriends Building. Senator Pat Rodey,
appointed subcommittee chair, will conduct the hearing on SB 246/HB 343.

Senate Bill 246 would replace the Alaska Business Corporations Act
with the Al ska Corporations Code (ACC). The proposed ACC sets minimum
requirements that must be met for the privilege of doing business in the
corporate form. Within limits it leaves to incorporators how to divide
powers between shareholders and directors.

This senate bill seeks to clearly define in what circumstances it 1is

permissible to pay a dividend. It also seeks to control misuse of the
limited liability of officers and directors thac the corporate form
provides.

A transcript of the previous joint meeting held May 17, 1983, is
attached.
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keeping the records.
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ACTION NARRATIVE

The meeting of the Senate Labor & Commerce Committee
was called to order at 3:00 p.m., with Senator Rodey present.
Senators Eliason Chair, Mulcahy, Bennett and Saclcett were absent.
This meeting was called for the purpose of receiving public testi—
mony on SB 246. The following is a verbatim transci®"ipt of the
proceedings from a cassette tape of the reel-to-reel tape cf
the meeting.

SENATOR RCJEY: . . . This 1is a subcommittee meeting of the Labor

& Commerce Committee. The task is to review the Code Commission®s
work on the corporation®s statute. We have with us today the
Chairman of the Code Revision Commission, Mr. John Abbott, attorney
from Anchorage. With us also is Professor Daniel Fessler, who is
the author of the corporations code, along with the Code Commis—
sion. John, did you have any questions, or rather any comments,
you"d like to make? Perhaps the best thing you cando is

would be to give everybody here, we have mostly staff people and
people from the administration here with us toda> who, they are the
ones that do the real work. And, of course, the legislature

this is a complicated matter, the legislature really has to take
the opinion of those people who have the time and expertise to

work oa.it.

JOHN ABBOTT: Thank you. Senator Rodey. Just a few preliminary
comments before | turn it over to Professor Fessler. The corpora—
tions code has been under advisement, so to speak, Tfor about four
years now. It has undergone a number of revisions, a lot of thought
and a lot of man hours. It is a technical bill. It is the first
time that the Alaska Corporations Code will have been substantially
ravised since its adoption in 1962, at which time it was probably
not a very good code. And what the Code Commissionhas tried to
do is to improve it, bring it tomodern status as acorporation
code governing the activities of people that have acquired a state
charter and to fill in a number of voids 1in areas which the Legis—
lature has not spoken to and which need to be spoken to since a
corporate charter 1is, 1in effect, a set of directions to anyone
wishing to incorporate as to how they are to act as a corporation

in the legal diction. That is ‘"asically what, the Code Commission
has done and without further a* , I1"1l turn it over to Professor
Fessler. He"ll give you a run “own on technical aspects of the
code.

PROFESSOR FESSLER: And if it would be helpful, Senator, anytime
either, particularly you or any members of the staff that are here
have questions, please feel free to interrupt me. I should first
begin by identifying myself. 1 am from the University of Califor—
nia at Davis. I am here in the capacity as a consultant to the
Code Revision Commission. I was first retained in the fall of

1979 and asked to review the content of Alaska statutory law on

for profit corporations, with a view toward advising the commis-
si.on as to whether or not 1 thought that any kind of basic reform



PROFESSOR FESSLER (cont®"d): was necessary. I concluded that it
was, and I can briefly - ~hlight for you what niy thoughts were.
When Alaska became a staue, the legislature adopted with virtually
no modification of what was then the current corporation law cf
the State of Oregon. The Oregon law in turn was a 1954 version

of the iIn-del act. Now subsequent to Alaska®"s adoption of the
Oregon act, there have been significant change both in the recom—
mended content of the law. The model act, 1 should point out
parenthetically, 1is an act which is recommended to the legisla—
tures of the several states by a committee of the American Bar
Association. Of necessity, it is a very general act It pertains
to the conditions and experience of no single jurisdiction and
over the years it has become the basic act in numerous smaller

states. It has never been successful 1in having much of an impact
on the law of those states where any legislature sat down and
decided to craft their own corporation®s law. The Delaware. New

York and California laws, which are the three major approaches

to the organisation and discipline of corporate activity in the
United States, and have reflected very little influence on the
model act. We have adopted the model act. Now the model act that
was adopted in Oregon in 1954 was obviously not adopted with a
view toward any inter. that might be in Alaska or in legisla—
tures not be given credit or presence in figuring out their law

to become that of another state. Unlike the State of Oregon,
which 1in 1954 had ninety years of common law decisions in **hc
business field, and therefore when the legitiature enacted a stat—
ute to regulate business activity in Oregon, it could take into
account that the Oregon Supreme Court is speaking to these ques—
tions for nearly a century. The Alaskan act was brought into our
sh.te against a background of a near void of decisional law. And
in the years that have intervened, our Supreme Court has had occa—
sion to speak fror. time to time on business matters. But I think
that not even the most optimistic leader of the Alaskan courts
would, feel that there is today a background of supplemental deci—
sional law. So from a practitioner®s vantage point or from a
client"s vantage point, the corporate law in Alaska starts off as
being, bearing no rational relationship to the state. It is sub—
sequent to being enacted here. It has been tinkered with from
time to time. There have been some amendments. It has never been
thoroughly i*estated. Amendments to the model ad as they have
been recommended have some been adopted in Alaska, but most have
not. And there 1is virtually no common law in Alaska, pre-state—
hood and post-statehood, 1in this area. So that the biggest prob—
lem Alaskans face is that the law with regard to business asso—
ciations 1in the state is very sparse, very difficult to determine,
and therefore it threatens business with the one thing which
business cannot deal w.ith--uncertainty. When questions are raised
and business people need legal advice, they need to be told yes

or no. The answer maybe 1isn"t very useful at all. For the answer
that we may get this eventually decided by the Supreme Court is
both an expensive and hideously time consuming period at which to
try and predicate corporate decisions or corporate action. So
what 1 have recommended, and over th- years what the commission



has evolved, 1is an extremely comprehensive statute. The bill

which 1is pending in the Senate 1is Senate Bill 246. It is probably
the most elaborately stated corporation®s code in the United States.
If it has a rival, it would be the California act from the mid-
1970"s. The reason that this statute speakson subjects that go
considerably beyond the model act is becausewe are attempting to
answer by legislative provision many questions which in other

states are answered by well known common law decisions, which
decisions we simply do not have in the State of Alaska. So in
order to have a thoroughly conceptual and detailed statute, it was
felt necessary to begin by looking at seme basic philosophical
choices. And when the commission looked beyond the State of Alaska
it found that the attitude of state government toward corporations
varies dramatically from state to state. The most impressive dis—
tinction would be between Delaware on the one hand and the State

of California, where | come from, on the other. It is sort of
surprising to people when they first get into this field that
Delaware *s the most important American jurisdiction for corporate

purposes. IT you look at the Fortune list ofthe 100 largest
American corporations, 97 are incorporateo inpost office boxes
in Dover, Delaware. And this is because overthe years people in
business, in management, have found in the Delaware legislaturea

very, very receptive and understanding body. Also, the State of
Delaware has maintained chancery courts long after they were
abolished in all other American jurisdictions with the result that
you can get a matter litigated, tried and finally disposed of on
appeal in the State of Delaware inside of a 100 days. Again,
business cannot stand to be told maybe with regard to a question.
Delaware®s act is considered a management oriented statute. If
there are value judgments to be made giving preference to the
prerogatives of shareholders on the one hand, or those of the
incumbent management, the officers and directors on the other
hand. The Delaware act makes all those value calls in favor of
incumbent management. In stark contrast, the State of California
has the most pro-shareholder, anti-incumbent management corpora—
tions code in the United States. In California, Delaware, excuse
me, California directors can serve only one year terms of office.
It is illegal to attempt to give a director a longer term of
office. The entire hoard must stand for election at a single
meeting held every year. And beyond that, 1in® California share—
holders are given the mandatory right to cumulate thoir votes.

The voting scheme designed to maximize the opportunity for minor—
ity share interest to gain board representation. Now when one
looks at the management oriented Delaware act on the one hand,

and the California approach which is to bend everything in favor
of shareholders, a decision was made by the Code Revision Commis—
sion that we would craft a statute which had no inherent internal
bias. Under this proposed bill, it would be possible for individu—
als desiring to form a corporation, to form a corporation that had
all of the prerogatives which California insists upon for a
California corporation. In other words, you could choose to have
one year terms for directors. You could choose to have no classi—
fication of the boards, so that the entire board must stand for



annual elections. You can choose to have cumulative voting, but
none of these choices are foroed upon you by the state. There—
fore, it would be possible under this statute to choose three

tar terms roi. directors, to classify the board so that only one-
third of the board comes up for election every year, and to deny
to the shareholders cumulative voting. What we have attempted to
do is to allow people in this state the freedom to make their own
business decisions and to make their own decision about what it

is they want in terms of management and the rights and preroga—
tives of the beneficial owners, the shareholders. What we have
sonant by way of reform, however, 1is to insure that all of these
basic decisions are taken within the context of the articles of
incorporation so that there is a single document which share—
holders or other interested parties can look to that will you a
totally accurate picture of what basic decisions have been made
with regard to this specific corporation. For that reason, you
will notice that there 1is important language in the provisions of
the act dealing with the articles of incorporation. Two sections,
the section that speaks to the mandatory terms which must b”"
covered by the articles and the succeeding section which refers
to the optional terms. That has a very important caveat. All of
the topics covered in that section are stated by the statute to
be effective only if madetheobject of provision 1in the articles.
Therefore, 1if youput them in bylaws, if you try to put them in
shareholder agreements, statutorily they would be null and void.
So that our attempt has been made to make the articles incor—
poration and the process of incorporation of a new coi"porctte
entity is very much like a cookbook. The statute 1is a recipe of
choices to be made. They are clearly presented. Both the counsel
and client should find itvery easy to go thx*ough the process of
incorporation, giving to the clients the opportunity *0o make basic

decisions about the corporation being formed. Thereafter any
potential investors will find those decisions clearly reflected
in terms of the articles of incorporation. So you have here a

statute which is pretty much devoid of any internal bias, in
favor of shareholders or in favor of management prerogatives,
which has also sought to minimize the role of government. Certain
states have recently been adopting acts which have attempted to
intrude the government more and more 1into che area of corporate
activity. There is concern about the social responsibility of
corporate behavior. There is solicitude about the question as to
whether corporate management, the people whom Louis Brandeis once
referred to as managing other people®s money, the degree to which
they were truly, honestly and efficiently exercising their busi—
ness judgment and what the state®"s interest ought to be. Our
decision has been to recomn.. ad to Che legislature adoption of a
pact which renders certain reporting obligations which must be
made to the Department of Commerce and Economic Development which
standardizes the reporting obligations, both in terms of their
content, their form and their title, so that there will be a
habitual pattern of reporting to the state. But beyond that does
not seek Co give the state a very 1intrusive role to play in the



operation of for profit corporations. The old pro warranto pro—
vision brought by the Attorney General which has never enjoyed
much use in the State of Alaska does not come in for much of an
enhanced role in statute. Yes?

HENRY LANCASTER: Excuse me, but does your definition of state
intrusiveness extend to fiduciary dutd.es and . . . type of
shareholders?

PROFESSOR FESSLER: No, when 1 am speaking now of a statement, 1
appreciate the opportunity to clarify. I am speaking now of the
executive branch of government. I am not speaking now of attempt—
ing to minimise the role of the judiciary in the event litigation
should take place, but rather to what extent would there be an
investigative presence of the Attorney General looking into the
operation of corporations. We have two provisions: There 1is a
provision in this act which allows the Attorney General to commence
a cause of action designed to seek the dissolution of a corpora—
tion. That"s the old classical pro warranto procedure for very
serious offenses against state law or public policy. There 1is

also a provision for the administrative dissolution of corporations
which are merely habitually ignoring the various reporting require—
ments and tax obligations which the state has created. And those
enforcement procedures are placed in the hands of the Commissioner
of Commerce and Economic Development. They are administrative
procedures. There 1is a provision in the act which v/ould allow a
corporation who just had 1its charter suspended pursuant to this

to appeal to the superior court for a trial de novo on the matter
so that the state®"s role is certainly going to be vindicated in
terms of tax obligations or reporting obligations. The preroga—
tives of the Attorney General of the Department of Lav; have been
protected in this legislation. But basically what we have attemp—
ted to do is to force those who control the corporation, especially
larger corporations having numerous shareholders, to make annual
reports to shareholders. And we assume that the shareholders

will be the best source of discipline over the stewardship of
people who are managing corporate resources which the shareholders
have the beneficial 1interest.in protecting. So for the first

time if this act were adopted, there would be mandatory reporting
obligations every year on the part of the corporation to its
shareholders, giving the shareholders a fairly facile means of
gathering what the financial status of the corporation is. Also,
you"ll be interested in looking at the section on what are called
transactions with interested directors and officers. These trans—
actions are specifically defined in the statute, and every year
corporate management must disclose to the shareholders the
identities, dates and amounts of transactions falling within the

statutory definition. The shareholders will have a much better
opportunity to decide whether or not there have been abuses of
fiduciary obligations. I should also point out the reference

to the inquiry about fiduciary obligations, that this statute
for the first time gives a clear definition of the duties of care
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and loyalty which are owed by a director to the corporation. The
statute also specifically delineates the rights of a director to
rely on certain information supplied by corporate officers in—
cluding the opinion o: counsel, cr by committees or. which that
particular director does not happen to serve. Also for the first
time in this statute, fiduciary duties are articulated on behalf
of corporate officers. There, is no statutory formulation of
fiduciary of corporate officers 1;n the State of Alaska today.
They would be left intrusive to common lav: conjecture as to what
they were and what the dimension might be. So those are the
basic approaches which are taken t.o this very important question.

HENRY LANCASTER: Does it do anything to relieve the burden or
reduce the cost of shareholder litigation in seeking to find that
information?

PROFESSOR FESSLER: Well, first, the statute clearly defines two
rights in which shareholders will have with regard to inspecting
corporate books and records. A distinction is drawn, you"ll
notice 1in the provisions of this act, between a shareholder whose
basic interest is examining the shareholder list and gaining
knowledge of the identity of the other shareholders or even
greater interest in trying to figure our how the shares are pro-—
portionately handled. V/e also have created a right of inspection
with regard to corporate books and records. The statute speci—
fically includes in that description the. books and records of
subsidiary corporate entities. Because one of the basic problems
that has arisen in jurisdictions in i*ccent times has been that
corporations will frequently hide transactions that they know may
be objectionable by having those transactions take place withir.
the guise of subsidiary or other affiliated corporate entities.
So shareholders are now given statutory rights of inspection,

and they are given certain teeth. You"ll be interested in the
provisions that deal with the consequence to a corporate officer
who denies to a shareholder v/hat are that shareholder®s statutory
rights of inspection, 1including a $5,000 civil liability to that
shareholder.in addition to whatever actual damages the share—
holder may be able to show by virtue of the denial. In the past,
one could simply, 1in the jargon of the trade, tough it out or
stumble when faced with shareholder demands. There were no
statutory penalties. There was no legally defined downside risk
for such a strategy. There was always the possibility that you
might well be sued, but you could take a chance that you could
resist any liability on the theory that the shareholder could not
show that she had suffered any discreet, provable, ascertainable
damages. Those matters have been thought out by the commission,
debated at some length, and the commission®s recommended positions
on that are reflected in this bill. In addition to that, 1in
other words, 1in addition to the prerogatives which a shareholder
who suddenly makes it her business to want to look into these

nu :ters, there is as | stated a few moments ago the mandatory



i-exporting obligations which corporations have. They become more
elaborate as the size of the corporation increases, anm he iner—
tia 0.C shareholders is thought to require that the corporate
management be forced to come to them with annual reports. Some
are the twelve pay reports that are required by the Securities and
Exchange Commission, so that shareholders would at least be
alterted by the basic information imparted in those reports. And
then might be well alerted to follow up by inquiries and take
advantage of their rights of inspection. And in this regard,
there is one other area of Alaska law that I think is shockingly
deficient. Alaska is one of two jurisdictions 1in the United
States that has no statutory regulation of the shareholder deriva—
tive cause of action. IT there has been a reform which has had
rough sledding in the United States since the 1940°%s, it has

been the theory that the shareholders could be relied upon like
Cincinnatus, at their own expense, to enter lists against those
who are managing the corporation and sue using the corporation as
the beneficial plaintiff for the litigation. The theory in the
1940°s when this became a matter of great vogue 1in corporate lit—
erature was that in this manner corporate responsibility would be
returned to corporate. . . The role of government was receding as
corporations became more and more, there are more than eight
thousand for profit corporations in Alaska already. And that
number can only be expected to go up. IT the Department of Law
were to look into their affairs, they would have to be massively
inspected. So the theory was, let the shareholders do it. The
difficulty was, of course, the flaw in nature of humankind is
nicely reflected in the cross section o(¢ individuals who are
likely to be shareholders. Therefore, section 435 in the bill 1is
addressed to the statutory regulation of shareholder derivative
cause of action. However, it has been to attempt to ferret out
the shareholder who was most likely to bring a meritorious cause
of action and have the legal resources to stick with that cause of
action through a process of prosecution and final adjudication.
The basic abuses, of course, over the years have become share—
holders would bring what are now . . . referred to as strike
suits. The causes of action initiated against the corporation
with full knowledge that the corporation could find the expense,
both in time and treasury, the adverse publicity of the media
picking up that a corporation has been sued for a hundred million
dollars or a million dollars, alleging that all of the people who
are running the corporation are crooks. And that any individuals
who brought these types oi action were frequently very interested
in having incumbent management simply buy them off with non-
judicially supervised, out of court settlements. It is not sur—
prising that the fruits of these non-judicially supervised out of
court settlements never went to the corporate treasury, which 1is
a theory in a derivative cause of action, but went to the share—
holder who was keeping his peace. All of these types of abuses

I think have been prophylactically dealt with 1in section 435.

You will notice that the statute defines standing on the part of
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shareholders who will be allowed co bring the derivative cause of
action. For the first time the statute clearly settles the 1issue
of when such a shareholder 1is obliged to exhaust intracorporate
remedies by making a demand for the action which the shareholder
seeks to have effectuated on the incumbent directors, settles for
the first time the question as to what the status of incumbent
directors and their business judgment should be, recognizing that
the question of whether it is in the best interests of XYZ cor—
poration to engage in litigation for the next two years 1is not
purely a question for lawyers to decide, but for businessmen and
businesswomen to decide. And, therefore, unless the directors are
themselves accused of being the wrongdoers or under the direct or
indirect control of those who arc alleged to be the wrondoers,

the good faith, 1independent business judgment of disinterested
directors 1is to be respected and will terminate the cause of action
which 1is created by section 435(a).

HENRY LANCASTER: Yes, (a), | guess that leads no to my next
guestion. I noticed you were expressing corporations for profit.
What 1 am going to ask is what protections does that give public
corporations in Alaska. The state oversees some of them against
residents claiming themselves to be shareholders who want to take
some kind of action.

PROFESSOR FESSLER: Nonprofit corporate entities?
HENRY LANCASTER: Well, AIIFC, or any other public corporation.

SENATOR RODEY: This section, this bill we have before us doesn"t
deal with that question. It"s just for profit corporations.

PROFESSOR FESSLER: They are not covered at all.

SENATOR RODEY: Mr. Lancaster is legal counsel with Senator
Josephson.

PROFESSOR FESST.ER: I see. Well, they are not covered at all.

Any government created corporation, either by the state or federal
government or any nonprofit corporate entity created, has fallen
outside the purview of this particular act. Although the Code
Revision Commission has prepared an extensive draft of a not for
profit corporations bill which very shortly will be submitted by
Chairman Abbott to the Legislative Council with the request that
it be introduced.

SENATOR RODEY: Let me ask one question
PROFESSOR FESSLER: Senator.
SENATOR RODEY: . . . particularly since we have the banking

director here as well, what Impact will this bill have on the
banking code?



PROFESSOR FESSLER:Well, basically, you are asking me a question
that | am afraid that 1 cannot answer.

SENATOR RODEY: I always wanted to ask a professor a question that
he couldn @ answer.

PROFESSOR FESSLER: This does not address banking and corporations,

HENRY LANCASTER: Sep ties also.

SENATOR RODEY: Yes, 7 . iat. Is there, which 1is the reason
I asked, as you know, a draft corporate articles now as a
lawyer you say except . urance and banking in the State of
Alaska 1is the magic words _nat you put 1in. Rut is there anything

in the bill that would affect banking?

PROFESSOR FESSLER: Since banks cannot be formed under the terms
of this act, | would say that there would be nothing iIn this act
which would directly affect banking.

SENATOR RODEY: I wanted to put that on the record.

PROFESSOR FESSLER: Well, 1 think that would be my opinion. |

was trying to remember, 1 think several years ago the commission
decided to stick with the basic scheme which was that the current
Alaska Corporations Code does not extend to banking. It is

receiving discreet statutory treatment, and so it continues to
do so.

SENATOR RODEY: That answers my question, and many, many bankers
will probably rest easier.

PROFESSOR FESSLER: Well, 1 assume it will not be because of the
enhanced fiduciary obligations that are defined in, this c;.de.
The bankers will be resting easier, but they are not covered,
merely because they would be superfluous

SENATOR RODEY: They become nervous when anybody attempts to
change the law.

PROFESSOR FESSLER: IT | could generally in terms of suggesting
that areas that you might wish to look into for various senators
and representatives and committees of the legislature. Article

4 of this act deals with corporate finance. It brings about a
suggested reform that T think will be most welcome in the state.
One of the most difficult legal issues of the present time is to
decide when it is licit for corporate management to make a distri—
bution of corporate assets to the beneficial owners, most commonly
in the form of payment of dividends. The difficulty has been that
the legal profession in the 1920"s began to intrude concepts which
were apparently meaningful to lawyers, corcepts such as earned
surplus, reduction surplus, which had no |leaning then or now to
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accountants. They also had no meaning then, or now to individuals
who are in the business world. Consequently, we have the sort of
Alice in Wonderland business of the law speaking one language
venerating certain vei*y ill defined value* judgments with regard
to this Dbasic 1issue, and the accounting profession which was
charged with obeying the lav; or keeping accounting clients within
the law, and men and women of good faith desirous of obeying the
law in an abysmal state of ignorance as to what exactly it was
that the law wanted. Now, California in the 1970°s spent a great
deal of time and no little treasure attempting to solve this
guestion, They came up with a schemt which 1is called the ratio,/
assets surplus test. And with very /[linor modifications, that is

the basis of Article 4 of this proposed bill. It answers the
very primitive question of t"hen can a corporation make a licit
distribution of assets "l._.n a very simple answer. Any time the

assets of the corporation exceed its liabilities by a ratio of
five dollars of asset*, to four dollars of liabilities. Any cor—
porate assets beyond that ratio are free to make distributions to
shareholders. So that if a corporation has five hundred thousand
dollars 1in assets and four hundred thousand dollars in liabilities,
it could make no distribution to shareholders at all. If it had
six hundred thousand dollars 1in assets and four hundred thousand
dollars in liabilities, it could make a distribution up to one
hundred thousand dollars at which point its assets would have been
brought into the statutory equilibrium of liabilities, and no
further distribution would be licit. There 1is a further caveat.
The statute does take into account that there is a big distinction
between fixed and ciﬁrent assets. IT a corporation which had most
of its assets tied in illiquid matters such as land or a
factory and had in its liabilities recurrent, short-term money
obligations, even though the total ratio of assets to liabilities
might meet the so called ratio/assets surplus test, there is a
requirement that giving a prospective effect of the proposed dis—
tribution that current assets, which is a term of art to account—
ants, equal current liabilities, another term of art to accountants,
The basic scheme here with regard to all accounting concepts is

to leave them to the evolved understanding of the accounting pro—
fession. You will notice here that the statute does not contain
definitions of accounting concepts at all. It simply says that in
reckoning the ratio/assets surplus test, that management 1is to be
guided by the decisions or recommendations of members of the
Certified Public Accounting field. So as they evolve their various
understandings, our act will also beneficially evolve. We will
never be wedded to a set of accounting principles which are con—
stantly being eroded as they are being improved by the accounting
profession. So that I think that reform will be very deducible

in allowing people to be prudentially advised now or frequently

to be able to get along without the needed advice, because it is

a fairly easy test for accountants to apply. So that in Alaska

at the present time, you have a statute which contains elements

of two antiquated tests, the so called earned surplus test and
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the balance sheet surplus test, are used by various jurisdictions
that have a model L.ct. In other words, if you look at our statu-—
tory language it doesn"t define the test. If you then look at
other states that have similar statu<"""--v language, you run into

a sea of confusion. Since we have m. _.ecisional lav; interpreting
our statute, an accountant or businesswoman in this state faces
one of the most vexing of all dilemmas. A statute which we have
not interpreted which faces divergent and frankly at war inter—
pretations of other jurisdictions. That would all be swept aside
and replaced now by fairly easily understood concepts.

SENATOR RODEY: Could you deal with the gqguestion of the secondary
liability of directors. I think that®"s an important one. O0b—

viously there are problems in this jurisdiction in that area, and

gFIYOUId probably be one of the more controversial aspects of the
ill.

PROFESSOR FESSLER: Yes, one of the most difficult questions that
I think the legislature may well wish to face is the idea of cor—
porations being used in a manner which is very, very unlike the
classical 1image of a corporation. Remember now 1 am talking about
limited liability. The corporation is the on.%¥ vehicle for the
conduct of business which carries with it the presumption of
limited liability for all participants. For both tort and con-—
tract claimants the theory is that the assets of the individual
shareholders are not at risk beyond the assets which they have
contributed by the way of capitalization of corporation in sub-—
scribing for stock. Limited liability was extended to corpora-—
tions in the United States in the 19th Century on the assumption
that this permitted individuals who were risked at first, but who
had surplus assets to give those assets over to individuals who
were without assets themselves, but who had management talents

and were very interested in taking other people®s money and de—
veloping them into businesses which would later on become manu-
fcturers and employers. And, 1in other words, major economic
entities for the benefit of everybody. Limited liability to those
shareholders was thought to be essentia], because the shareholders
almost by definition were going to play an extremely passive role
in the corporation. Having large public issue corporations today,
that is still generally true. I have inherited fifteen shares of
stock in Western Union Corporation, an entity for whatever virtues
it may have, |1 would state on the record has never produced large
dividends fcr me and is an entity which has had some substantial
difficulties. There i~ literally nothing which I as an owner of
fifteen shares in Western Union can uo to meaningfully influence
the business decisions of those in management of Western Union.
The notion that 1 should enjoy limited liability for the debts of
Western Union or even the tort claims against Western Union is
probably senseless. But since 1950, and there have been several
books, if you ever fly ,n an airliner, you are aware that you

see constantly ads in all the airline magazines, how to set up
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your own corporation. So you"ve been bankrupt five times, so you
don*t have any assets, etc., you, too, can have a great tax dodge.
You don"t have to put up any money at all, and none of your per—
sonal assets are at risk here. The sad part about that forty-
nine dollar trap is that it is pretty much true. And 1 think it
became true not because any legislature in any state ever said
that that should be what would happen. That | as a one single
sole could incorporate myself, or that two or three people could
incorporate, put up a few dollars in a-ssets, conduct the business
so long as it v/as to our interests. And when it was no longer to
our self advantage to simply walk away from that business in this
state and you are not at all unique. You have several thousand
more corporations that you haven®t heard from in months or years.
They were never dissolved. They just went away. And they likely
want away owing lots of relatively small people money that to
those individuals meant a lot. There were employees who weren"t
paid, and then they found out that the owner of the business didn"t
owe them the money because business had been 1incorporated. There
were materialmen and suppliers who were not paid because the
business had been incorporated. The same enterpriser not infre—
quently goes on the start another business 1in another corporate
personna and operate that business so long as it is convenient.

In other words, what T. am suggesting is that limited liability,
just as the airline magazines now advertise, has become a very,
very simple means of abusing one"s creditors. You can only take
bankruptcy once every six years, but you can walk away from a
corporation once every six days, and there 1is nothing illegal
about 1it. Banks aren"t too interested in this problem. Insurance
companies and other institutional lenders are not too concerned
about this problem, because when an individual in a business goes
to thorn and wants to borrow money they always ask for individual
cosigners. They ask for the incursion of personal liability.

The people who are the. fall guys in this situation are the
hundreds of small creditors who extend credit on open account.

So, one of the questions which was debated at length ir. the Code
Revision Commission was what could be done to make neople running
corporations have any greater sense of responsibility to creditors.
In theory, of course, each of you who is a lawyer well knows,
that limiLed liability has never been guaranteed, and there are
numerous common law doctrines for quote piercing the corporate
veil. Indeed, in California the idea that the business has been
thinly capitalized, a term not well defined but at least well
conceptualized, .is a ground for a court to overturn the limited
liability of some or all the shareholders. But 1f you are an
individual who has a four or five thousand dollar claim against
the business, you certainly do not have the assets to prosecute
through the court system a suit designed to pierce the corporate
veil and gain the personal liability of shareholders who have
abusively conducted business 1in the corporate forum. The time
and cost of litigation means this is a fairly availing strategy.
Now New York, which was the first major American jurisdiction to
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permit corporations to come into existence, has never granted
total limited liability. This is not well known outside of New
York, but it has been the conten". of New York statutory law from
1834 until this afternoon. And they appear to have no intention
of changing it. In New York with regard to employee claims to
compensation, wages owed, etc., the ten largest shareholders in
the corporation have always been totally statutorily liable,
jointly and severally, in their personal assets. Now the problem
isn"t limited just to employees, and we felt that putting the
liability on the ten largest shareholders was not the best way to
go. Most corporations doing business under the Alaska Corpora-—
tions Code as it exists today would have fewer than ten share—
holders. Some of those shareholders would be very active ir. the
conduct of the business but others might be quite passive, either
because they have retired, they are the surviving spouses of
individuals who v/ere active 1in the business, or they have inherited
stock from parents who were active in the business, or because
they never planned to be active in the business to begin with.
Therefore, putting liability on those individuals seemed to be
putting liability on individuals who have not made the decisions
which created the liability to third party claimants. So, the
act has come up with this notion of secondary liability of officers

and directors. Those are the people who make the business de—
cisions. They incur the liabilities to third parties. They are
active. IT the legislature were to adopt the Code Revision Com—

mission®"s recommendations, directors and certain named officers

of the corporation, or individuals who were discharging the
functions of those offices even if they were given different
titles. You can see that if the president of the corporation

has statutory liability, you might try to create a corporation
that had a great pooh-bah but no president on the theory that no—
body would be behind the label to whom the statute can pin the
liability. So the persons who v/ould occupy and discharge the
functions which were normal”y to be attributed to the president,
vice president, etc., of th-~7corporation are liable to creditors

for an amount up to twenty-five thousand dollars. Now, that 1is
per creditor. So there could be very significant liability under
this statute. If you have ten creditors then there could be a
guarter of a million dollars in total liability here. The

liability is joint liability with the right of contribution.
The liability extends in favor of a statutorily defined class of

creditors. Those creditors include enployees, materialmen and
suppliers and others who extend credit to the corporation on
open account. The liability 1is not mandatory. The statute

specifically says, and some individuals who read this statute
have either refused to recognize that this 1is the way it Iis
written or they just rimply don"t wish to road it carefully.

The statute plainly says that: the liability which was created
can be contracted away. In other words, 1in writing any indivi—
dual who 1is made the beneficiary of this liability can release
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any or all of the individuals who are incurring the liability.
Therefore, if the corporation and its officers and directors de—
sire to do business if you ran a restaurant in this town and you
habitually bought fresh fish down on the wharves. Almost always
that is presently sold to you on open account. You get a little
bill at the end of the month. There 1is nothing in writing. At
the present time if you closed the restaurant and walk away from
it, the individual to whom you owe five thousand dollars or

ten thousand or twelve thousand dollars for fish if you incor—
porate the business has no tactical recourse against you. He
can"t afford to get a lawyer, he can"t afford to try to pierce
the corporate veil, he just eats the loss. Now, you could go to
that individual and say do you realize that my restaurant is a
corporation, and 1 would like you to agree that in the event that
this business fails, you will right here in writing state and

you will not look to any of us for payment, but you will accept
whatever payment the corporation 1is able to make. But unless

the corporation takes the precaution to gain the written release
of reduction of that Iliability, it is open to total contractual
modification. This statute would create that secondary liability.

JEFF BERRY: Is that provision in the statute?
FROFESSOR FESSLER: It certainly 1is.

JEFF BERRY: So an employer could go to an employee and say it is
a term or condition of your employment that you must release us
from any liability if we strip the corporation.

PROFESSOR FESSLER: If we what?

JEFF BERRY: Strip the corporation. In other words, strip all
the assets out along the way.

PFOFESSOR FESSLER: Well, that would certainly be done ™ form,
six, but 1 mean whether or not that contract would stand up
against an assault in could would be another question. And there
are going to be some problems with allowing this contractual modi-
ficatron. You pose a very difficult one of the employer saying

to somebody, L want your conscience, your conscious waiver of

this right you have. Not on the theory that | am going to strip
the corporation, but that i1 am not guaranteeing that this business

will be successful. And, therefore, | want you to help share the
risk with me if the business . . . [END OF FIRST SIDE OF TAPE]
of the commission. I would find that this 1is probably a tolerable

pattern of behavior.

JEFF BERRY: I think it would run afoul of some labor laws. The
rights of employees cannot be waived of minimum wage, for in-—
stance, and that may run afoul to federal Ilabor law statutes
which guarantee certain rights ,:0 individua s that would be
setting a term or condition of employment that cannot be waived
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JOHN ABBOTT: Okay, but you have to keep in mind that the present
corporation lav; doesn"t provide this cause of action or this
liability against officers and directors.

PROFESSOR FESSLER: So they don"t have that right today.
JOHN ABBOTT/SENATOR RODEY: They don"t right now.

JOHN ABBOTT: We are not talking about doing away withsome pro—
tection th~t employees presently have.

PROFESSOR FESSLER: You might want* to look into, in terms of the
Labor Committee, mig ™t wish to look into the question as to
whether or not it thinks it"s a good idea that employees could be
put in a position to be asked to waive this secondary liability.
But right now it"s a right they don"t have. So |1 doubt that any
existing legislation would protect it.

JEFF BERRY: Well, 1if you put it in this form, it may be a right
that they would never have. It would exist only on paper.

JOHN ABBOTT: No, no. You arc assu ing that there issomeright
there presently that there is not. There is.

JEFF BERRY: Well, we hopefully would be creating that right.
PROFESSOR FESSLER/JOHN ABBOTT:  Sure.
PROFESSOR FESSLER: Yes, that®"s fine.

JEFF BERRY: For potential abuses or for, particular for potential
abuses because that 1is really the only area that it would go into.
IT a person had started a corporation and it failed, they are not
going to have anything anyway. And they are going to take every—
thing that they have traditionally and attempt to satisfy the
creditors. I think it is a pretty safe assumption that we could
make. The question v/ould be in those cases where they may have
transferred the funds for whatever purposes elsewhere and walked
away. . . then you may not be creating that rip t. Mayb< as far
as wages, certainly it"s a different bargaining position, employer
and employee as opposed to that. I am willing to open an account
with you and everything. J think that there is a balancing effect
that we could quite possibly look at as to say, can an employee
actually bargain with the employer on an equal footing. And that
basis would be really creating a right or a disservice, perhaps.

PROFESSOR FESSLER: Well, again, the section we are g%ferring to,
sir, that everyone can look at it later 1is section A , which

shows up at page 67 of SB 2A6. The %roup of individuals who are
made liable are defined by section A 8(a). They are the president,
secretary and treasurer or individuals performing the functions

of those offices. Notice that seation ASS also extends to foreign
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corporations doing business in Alaska. This 1is necessary if you
are going to conclude an end run around whatever the legislature
does by the simple expedience of foreign incorporation, and then
coming back to Alaska to do business as a Delaware corporation,
or as an Oregon corporation, or a Nevada corporation. So that
this act is applied to foreign corporations doing business in the
state. And then you"ll notice that there is language here that
says to the extent that the act as a corporate entity prove in—
sufficient. In other words, the person seeking to be covered
under section 488 would first have to ex ™.ust the liability of
the corporation. You couldn®t come after a director just because
that individual was a more obvious target as a defendant. Now,
you"ll notice that the liability 1is for contract indebtedness,
whether formal or otherwise, for materials, supplies, inventory
or services furnished, and that"s what covers the employees.
During the period cf service, so if a director wants to know how
long would 1 be liable and for what amount. Well, it would only
be for those contract indebtedness claims arising during my
period of service on the board. (b) 1i1s the point that 1 was making
few minutes ago. The terms of a written contract, not an ora],
understanding, but a written contract between a corporation and a
third party may modify or preclude the liability. And then (c)
is designed to keep a large creditor from dividing the claim and
assigning twenty five thousand dollar portions of the claim to
friends or family members, etc., in order to get more liability
than the legislature intends here. Large creditors were per—
fectly willing to fend for themselves in dealing with corporations.
It is the small person who we are interested 1in protecting here.
And then you"ll notice under (d) that aparty againstwhom a
claim is asserted under this section isentitled to a contribution
from others under (a) so that there is a right of contribution

that i1s created to spread the loss. Yes, Sir.

JEFF BERRY: I have a tangential question, since you said the
word foreign corporation. A question v/as asked from the insur—
ance administrator. At the current time the Director of Insur—
ance 1is the registered agent for all foreign corporations. And

they are exempt from registering under the corpor?ition statutes.
How would this proposed legislation affect that? Would they
then become subject to dual registration for the purpose of le—
gally serving anyone who is an admitted insurer, whether it is
excess or 1insurance for that state. I looked through and 1
really didn"t see it and

PROFESSOR FESSLER: The answer, sir, is clear in section 5, that
a corporation may be organized under this chapter for any lawful
purpose uxcept for the purposes of banking and insurance. So
insurance corporations are totally excluded from this legislation.
They would face no dual reporting or

JEFF BERRY: They weren"t really too sure.
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PROFESSOR FESSLER: Well, 1 mean, one of the problems Vkich |
certainly recognize 1is that a bill of this complexity which has
evolved through drafts, repeated drafts, and hearings, most re—
cently six months work with the Alaska Federation of Natives
study subcomittee on this subject It is itself now, by the time
it comes to the members of the Kol ®- and Senate an extremely
lengthy, and 1 think it does not betray the reality to say, a

complex piece of legislation. And even 1 who find gardening
thrilling in my pastoral existence 1in Davis, would not find this
the most exciting reading in the world. Put we have tc the ex—

tent possible attempted to provide very extensive comments that
are designed to explain, not only to members of the House and
Senate and professional staff, but also to citizens, lawyers, and
ether 1interested persons in the greater world that lies outside
this building, exactly what the intentions were. You will notice
that one of the other things which the official comments seeks to
do is to give Alaska an instant common law heritage by taking
into account certain of the very major common law decisions 1in
allied areas. And stating whether or not in the commission®s
view, hopefully in the legislature®s view, adherence to those
famous decisions in other jurisdictions would or would not be
consistent with the rules and philosophies that are being framed
legislatively here. This 1is very 1important where we have con—
tinued provisions of existing law, because they were model act
provisions and we felt that they were adequate. But when you
went outside of Alaska you found that they were the object of
conflicting interpretation. The comments will tell you which
line of common law interpretation are being approved and speci—
fically which common law decisions are being disapproved. So
that a lawyer now would be able to advise a client as to what

the legislative history v/as and to be able to integrate 1ic with
the greater body of common law. Senator, do you have any other
specific questions?

SENATOR RODEY: Not any specific questions, no.

PROFESSOR FESSLER: Fine. The other factor which 1 would commend
to the general attention of the members 1is that the rights of
members when a corporation is going through what is called an
organic change where there 1is going to be a merger, corporation
(A) merges into corporation (B), a consolidation. Corporations
(A) and (B) emerge as new corporation (C), or a sale of all or
substantially all corporate assets other than in the usual course
of business where a corporation sells virtually all of its assets
to (B) corporation which takes them over. These organic changes
v/hich are very 1ill defined in existing Alaska statutory lav/ are
now very clearly defined, and the rights of shareholders to be
allowed to vote before such a plan is affected and not a fait
accompli is guaranteed by this new statute. And also share—
holders who vote no on the question of organic change are given
the statutory rights v/hich are called dissenter®s rights which
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is a right to have the new corporation buy the shares of the
dissenting stockholders at a fair value which is to be determined
on the day before the vote in favor of the oi“ganic change 1is
taken. And as we always do, you"ll notice consistently here

when value comes up, the statute first gives to the shareholder
and the corporation made liable to pay the dissenting shares the
oppoi"tunity to fix the value by mutual agreement. If they are
unable to do so, the statute provides that the court may appoint
appraisers, and the decision of the appraisers as to the value of
the stock is binding both on the dissenting shareholders all of
them so no one 1is paid five dollars, and somebody else is paid
three-fifty, and the corporation, and that this matter can be
expeditiously settled within sixty days, because the last thing
that the corporation which has just gone through an organic
change needs is protracted uncertainty as to the dimension of its
liabilities to any dissenting shareholders.

JEFF BERRY: What 1is the ratio of percentage of what a share—
holder can buy into this new corporation that"s in a sell-out
situation. Corporation (C) sells out to a multinational corpora-—
tion, v/hat percentage do they automatically get to buy. The
shareholder can®t do that with a multinationational.

PROFESSOR FESSLER: The statute creates the general presumptior
that they are entitled, 1in other words, all shares must be treated

equally. So that if any of the shares in the corporation are
going to be given shares of stock in the multinational purchaser
then all of the shareholders must be accorded similar rights. You

cannot discriminate between shareholders of the same class of
stock and say, we Tfind it very convivial to bring in the family
of the new corporation. All of the shareholders in this room,
except Fessler, and v/e really don®"t want him as a participant in
our new business, so v/e are going to give him a thousand dollars
for his stock. That v/ould be discriminatory treatment, and v/e
either have to give everybody money or everybody stock.

JEFF BERRY: But v/hat percentage of stock? UhaL portion of the
corporation?

PROFESSOR FESSLER: That v/ould be framed by the boards of directors
of the tv/o corporations. In other v/ords, if there is a merger the
statute puts upon the board of directors of "X" corporation fram—
ing the terms of the merger and upon the board of "Y" corporation
consent to those terms. That"s done at the board level. Then
each corporation is obliged to go to its respective shareholders
and bring to those shareholders the terms of the proposed organic
change. The statute grants a right to all shareholders to vote on
this organic change even i1f they otherwise hold nonvoting classes
of stock. And if the corporation lias classified it}¥ stock, there
is an obligation that before the organic change can be affected it
must command a majority, not only of all the shares, but of each
class of the shares. So v/e do not seek to build in any guaranteed
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ratio of the shares, but we do seek to have it brought to the
attention of the shareholders of the respective corporations.

And then by giving everybody voting rights, we are trying to make
certain that in their self-intere.it the shareholders will reject
or accede to the request. And as | say, any shareholder who
votes no on the organic change is given the right to have the
successor corporation buy out those percentage shares at a value
that was supposed to be the fair value not taking the organic
change into account at all. So it is an elaborate balancing of
values, but genei*ally what we are doing is we are saying that we
like the result that the Supreme Court of Delaware came up with
in the Singer v. Magnavox case, and we don"t care for the Panzer
decision which came along ten months-later. And you®"ll notice
that the comments specifically confer a seal of approval on
Singer and Magnavox, both as a result and its reasoning, and
indicate that the legislature has adopted and framed this statute
to carry into effect the Magnavox decision. And if the legisla—
ture would regard a judicial construction of thi.< act in a manner
that is consonant with the Panzer case as being contrary to the
legislature®™s intention. So we tried to stay on top of the major
decisions that have come along and influenced corporate law.

Just as in the area of derivative suits, you will find that we
are literally, thoroughly up to date. We know ail about Flynn
and Muldinaro cases; we know about Barr v. Wackman. And there—
fore, the commentaries to the provisions on derivative causes of
action 1in section 435 specifically indicates to what extent we
are willing to sanction the result and reasoning 1iIn Barr v.
Wackman, on the opinion of disinterested directors, their* busi —
ness judgment and to what extent we are favoring the Muldinaro
case decided by the Supreme Court of Delaware. We specifically
indicate that our statute would be subverted by the interpretation
of the Delaware law given by the federal district court in some

of the instances . . . which said that the opinion of the board
of directors that in their business judgment the litigation was
not meritorious. This is one of the problems 1in Alaska, that 1in

so many of these areas counsel just simply cannot advise clients
because we don"t knew what the law is, and none of us has an
interest 1in perpetuating that. And that"s net good for business.
You take in . . . comments, and that"s antithetical to the
economic evolution of this jurisdiction. Senator, | have no
further observations other than to indicate that at any time |1
will be, if my schedule at the University permits it, be willing
to answer questions 1in writing or by conference calls or by
personal appearances for any of the committees of either house.

SENATOR RODEY: I am very nable to predict exactly, the course
of the legislation will be, and John is, of coursq”..available to
help out on it also. Essentially, the recommendation of staff
IS very important on this. That"s why we have a number of staff
people here today, because a complicated corporations code has
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to be taken in part on faith because most of the legislators
will be unfamiliar with the content. The fact that it has had a
broad review in the state, has been signed off on by a variety of

interested individuals, | think that speaks well for it. I am
going to talk with Senator Ray who is Chair of the Judiciary
Committee. I don"t know what the Chairman of Labor and Commerce

will wish to do with the bill. Hopefully, we will move it out

in a very timely fashion so It can go to Judiciary again, having
that staff and members look at it. There are a number of attorneys
on the Judiciary Committee, which is helpful. I don"t know whether
we"ll pass the corporations code this year, given the amount of
time it takes for everybody to become familiar with it. It is a
complicated piece of legislation, but a very important piece of
legislation for the business community. Perhaps nothing else is
as important as the structuring of corporate activity in the
State of Alaska. And you very eloquently set forth some of the
difficulties we have had in the State of Alaska or the lack of
any real corporate history ct law. And it, of course, was re—
flected in the statutes and other areas v/hich is the reason for
the code commission. The legislature simply doesn"t have the
tiem to redraft completely in many cases what is law generally
taken from the State of Oregon wholesale at the time it was taken
or slightly before. Perhaps the best course is for myself to
talk with the Chairman of Labor and Commerce, and at that point
talk with Chairman Abbott. We very much appreciate your efforts,
and we probably will at some point in time call on you to answer
questions or make comments. I think that the only way that the
bill will really pass, at least pass comfortably, 1is with the
broadest possible dissemination of information about the bill,
and 1 will try to do that. Are there any other questions from
anyone that 1is here today about the contents of the bill or
anything that is attended to the bill? |If there are no other
comments then the subcommittee meeting is . . . Willis.

WILLIS KIRKPATRICK: I don"t know whether 1 should bring it up
now, would there be other hearings on this?

SENATOR RODEY: There probably will, but go ahead.

WILLIS KIRKPATRICK: Let me point out, for the record my name is
Willis Kirkpatrick. I am Director of Banking, Securities, Small
Loans and Corporations. On the corporation part there are three
areas that haveecome to mind, and 1 have discussed it with the
commission. One of them 1is that there 1is a requirement for for—
eign corporations to file their articles of incorporation with
the State of Alaska. We have been in touch with other state
jurisdictions, and this 1is a provision that has been deemed
eliminated actively as far as foreign corporations are concerned
in filings. We have done some research on 1it, and prepared a
paper 1in that respect, but we feel that it would be for the amount
of usage that it v/ould be, that it would get as far as the



practicing attorney and find out what the articles are. This is
probably more current and better obtained when they . . . regard-—
less of whether they are . . . The other thing is that there 1is
a requirement in the proposed act that the department file with
the Superior Court some updated records weekly, and we would like
to have the intent of the legislature if that is passed to make

it a microfische copy acceptable for filing in the division. If
we print weekly, the updates are going to be very expensive and
very encumbering, a massive paper production. So we v/ould re—
quest that microfische be considered as meeting the provisions

of that section. The other section that we had some concern

about 1is section 910 that gives the provisions for filing writings
with the department, and we wouid like the writings to be speci—
fically suitable for micro!ilming. Everything 1is microfilmed

now, and we are totally dependent upon microfilming. So wo don*"t
want to be in a position where v/e have no statutory authority to
turn down a filing because it is not legible for microfilming.
Those are the only comments that v/e have at this time, Senator.

SENATOR RODEY: Thank you, Willis. Are there, Professor Fessler,
Mr. Abbott, did you have any comments this?

JOHN ABBOTT: Well, the code commission is not opposed to any of
those changes. And as to the last two, | don"t think there 1is
anything in the statute that precludes these microfilm and micro—
filming format, so | know of nothing in the act that v/ould pre—
clude the director from promulgating any regulations v/hich would
provide for microfische. . . district courts or in the districts
or requiring documents be susceptible for microfilming. So we
have no objection to the foreign corporation articles.

SENATOR RODEY: Actually it fits in with recordations 1ideas that
the code has expressed in the past.

PROFESSOR FESSLER: I would point out, Senator, that | had hoped
that we had accommodated this by the provisions of section 858
which say that the reports required by this chapter to be filed
with the department by the commist.io ler shall be on forms pre—
scribed and furnished by the commissioner.

JOHN ABBOTT: I was under the same opinion.

PROFESSOR FESSLER: We arc trying to give you the broadest possi—
ble authority to prescribe the forms and say what scheme you want
in. Your liability with regard to processing them under section
910 presupposes their conformity under section 890.

WILLIS KIRKPATRICK: We weren®"t quite sure whether actually under
910 weakened the other section.

PROFESSOR FESSLER: Well, if there is any concern circling what
Chairman Abbott has stated, there 1is nothing 1in this drift that
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was intended to do anything other than what you are now seeking
to accomplish. And v/e didn*t v/ant to wed you to microfische if
at some point in the future there was some other dazzling means
of handling information and you were statutorily burdened with

a statement that you had to come to the legislature and get it

changed.

WILLIS KIRKPATRICK: We wrestled with the fact that v/e didn-"t
specifically want you to name microfische 1in there.

PROFESSOR FESSLER: Oh.

SENATOR RODEY: IT you could get the committee a memo on that
and perhaps consider artful language that would allow you to do
what you"ve stated, give you the authority to make the adminis—
trative decisions. I don"t think they will have any difficulty
with that. Are there any other questions? If not, the subcom—
mittee meeting is adjourned.
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Alaska Code Revision Commissi
DATE: January 13, 1984
RE: Profit corporations— MB 343/SB 246
You may wish to include the following background
information with materials for the Joint House/Senate Labor and
Commerce Committee hearing at 8:30 a.m., Monday, January 23,
1984, in the House Labor and Commerce Committee Room 1in the
Behrends Building.
HB 343/SB 246 would replace the Alaska Business

Corporations Act,

AS 10.03,

with the Alaska
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(ACC). The bill was introduced in both houses on April 8, 1983,
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A general overview of the bill is also contained in the
transmittal letter at the start of a section commentary on the
bill in House and Senate Joint Journal Supplement No. 11. That
overview is followed by in-depth commentary on the bill.

Attached also is a miniature summary of the bill.
DP.:chw
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ALASKA CODE REVISION COMMISSION

k&/\
COMMISSIONERS ALASKA STATE LEGISLATURE
W. ABBOTT - CHAIRMAN POUCH Y -STATE CAPITOL EXECUTIVE SECRETARY
BALDWIN -VICE CHAIRMAN JUNEAU. ALASKA 99811 BILLY G. BERRIER
PATRICK v RODEY (907) 465-4878
CHARLIE BUL'SEL*,
L. 8. KURTZ. JR.
ReL%THOMASB.STEWART
REDERIC E. BROWN
MEMORANDUM
TO: Ken Johnson, Committee Assistant

House Labor & Commerce Committee

Sheila Peterson, Administrative Assistant
Senate Labor & Commerce Committee

FROM: Dick Regan, Research Director
Alaska Code Revision Commission

DATE: January 13, 1984
RE: Profit corporations— HB 343/SB 246

You ask who should be notified of the Monday, January
23, joint hearing on the profit corporations code.

There are some 12,000 business corporations, Yo}
individual notice to them is not practical.

I called the Alaska Bar office 1in Anchorage. 1 think
its mailout date for a newsletter will jJjust miss being practical
for inclusion of notice of the joint committee hearing.

Enclosed is draft letter to the Juneau Bar
president.

Also enclosed is a note we sent to Willis Kirkpatrick,
Director of the Division of Banking, Securities and Corporations.

We will notify members of an AFN subcommittee who
worked on t; e bill and d couple of persons who have expressed an
interest.

I have no grand plan for notice, though.
-
DR :chw

Enclosures



January 13f 1984

John Clough, President
Juneau Ear Association
801 VI. 10th St., Suite 3C
Juneau, Alaska 99801

Dear Mr. Clough:

Please 1inform persons attending the next Juneau Ear
lunch:

Regarding HR A2J1S3. 313. On Friday, January 20, at 1:30
p.m., 1in Court Foom A, Dan Fessler, a UC Davis law professor and
consultant to the code revision commission on corporation law,
will review the bill now in the legislature for a revision of law
on nonprofit corporations. The attached notice which 1is going
out to nonprofit corporations further explains the purpose of the
session, it will be a teleconference.

Regarding HR 343/SB 246. On Monday, January 23, at 8:30
a,m., in the House Labor and Commerce Committee Room in the
Bchrends Building, a joint hearing of the House and Senate Labor
and Commerce Committees will be held on the proposed revision of
the business corporation law. Fessler will be on hand there,
too, to explain the bill.

Persons 1interested in corporation law can attend these
meetings, get an overview of the proposed codes, and offer
testimony on good or bad features of the bills.

Very truly yours,
Dick Regan, Research Director
Alaska Code Revision Commission

DR :chw
Enclosure



ALASKA CODE REVISION COMMISSION

commissioned ALASKA STATE LEGISLATURE
W. ABBOTT - CHAIRMAN POUCH Y «STATE CAPITOL EXECUTIVE SECRETARY
BALDWIN -VICE CHAIRMAN JUNEAU. ALASKA 99811 BILLY G. BERRIER
PATRICK M. RODEY (907) 465-4878
CHARLIE BUSSELL
L. S. KURTZ. IR
RET% THOMAS B. STEWART
REDERIC E. BROWN
MEMORANDUM

T0: Ken Johnson, Committee Assistant

House Labor & Commerce Committee

Sheila Peterson, Administrative Assistant

Senate Labor & Commerce Committee
FROM: Dick Regan, Research Director

Alaska Code Revision Commission-
DATE: January 17, 1984 Yy
RE: Profit corporations [Alaska Corporations

Cede]- MB 343/SB 246
As further backup for the joint House/Senate Labor and
Commerce Committee hearing on the referenced bill scheduled for
8:30 a.m., Monday, January 23:
Enclos ed is a subject v.ciex for the ACC.

In the 1index the three-digit decimals are section’l
numbers of proposed AS 10.06.

The numbers marked with an asterisk are section numbers
of the bill.

Since the index should be helpful in reviewing the
bill, v/e sugggest you may wish to include the 1index with backup
materials on the bill for your committee members.

DR :chw

Enclosure



INDEX TO THE ALASKA CORPORATIONS CODE

Agents
Limitations on Authority
Change of Registered Agent
Filing Fee
Indemnification and Insurance
Registered Agent

Registration of Agent by Non-resident

With Controlling Interest

Registration of Registered Agent

ANCSA Corporations
Application of Act

Articles of Incorporation
Amendment

Articles of Amendment
Certificate of Amendment
Filing

Generally

Optional Provisions
Restatement
Reorganization

Books and Records

Bylaws
Adoption, Amendment, Repeal
Content
Inspection by Shareholders

Certificates
Cancellation

Commissioner of Corporations
Powers

Construction of Act:
Corporate Seal
Definitions

Directors
Classification
Conflicts of Interest
Election
Executive and Board Committees
Generally
Indemnification and Insurance
Informal Action

228
230
235

868

950
958,
925
990

VU
478
453
468
450
488
475

*T

970



Liability

Meetings

Number

Quorum

Removal

Right vf nspectxon
Secondary liability
Standard of Care
Vacancies

Dissolution

Appointment of Directors

Articles

Certificate of Dissolution
Certificate of Election

Claims Against Corporation
Continued Existence of Corporation
Decree

Debts and Liabilities

Determining ldentity of Directors
Directors®™ Powrs and Duties
Distribution I f Assets of Shareholders
Election

Fee

Involuntary by Commissioner
Involuntary by Verified Complaint
Judicial Further Relief

Judicial Supervision

Jurisdiction of Court

Order

Plan of Distribution

Provisional Director

Receiver

Recovery of Improper Distributions
Revocation of Election

Voluntary

Winding Up

Distributions

Fees

Conditions for

Identification of

Prohibited Distributions
Regulated Investment Companies
Restrictions

Shareholder Liability

and Penalties

Accounting for Payments

Advance Payment

Biennial Tax

Certified Copies of Document:
Commissioner®s Suits to Compel Payment
Dissolution

Failure to File Biennial Report
Failure to Pay Evidencing Insolvency

-2-

480
470
453
473
460,
/450
/450
/450
458,

663
620,
625
608
653
678
658
668
663
660
665,
605
838
630,
628,
645
618
650
655
673
640
643
575
610,
605,
383

358,
380
360,
370
373,
378

858
855
845
840
850
838
81.5
853

463

465

623

[epXop]

[ EENY BN
[SaNIb]

*8
363,
375

365



False Statements .825

Filing Fees .828, .830
Incorporation Fees .828
Increases .860
Nonpayment Precluding Suit .848
Other .840
Withdrawal of Foreign Corporation .833
Filings
Appeal From Disapproval .ggg
Cancellation by Commissioner .
Corrections .915
Evidentiary Quality .920
List of Registered Corporations .160
Processing by the Commissioner .910
Finance
Capitalization of Retained Earnings .390
Expenses of Organization, Financing .345

Foreign Corporations

Agent .753, .758, .760
Amended Certificate .738
Amendment of Articles .773
Appeal From Revocation of Certificate
of Authority .865
Assumed Name .723
Certificate of Authority .705, .728, .730,
.733
Certificate Not Required .718
Change of Name .725
Effect of Certificateof Authority .735
Effect of Certificateof Withdrawal .788
Effect of Lack of Certificate of
Authority .713, 715
Effect of Revocation of Certificate
of Authority .750
Liability for Doing Business Without
Certificate .710
Organic 1inange .775
Powers . 740
Registered Office and Agent . 753, .758, .760
Retroactivity .708
Revocation of Certificate .743, .745, .748,
.750, .865
Service of Process .763, .770
Service If Process on Commissioner .765, .768, .770
Withdrawal .778, .780, .783,
.785, .833
Formation
De Facto Incorporation Abolished .218
De Jure Compliance Abolished .218
Corporations hy Estoppel Abolished .218
Effect of Issuance of Certificate
of Incorporation .218

-3-



Organization Meeting
Forms
Identification Code

Incorporators
Generally
Liability
Powers

Indemnification and Insurance
Interpretation of Act

Name
Application to Reserve
Duration of
Fee for Registration
Generally
Procedure for Registi “ion
Registration of Reserved Name
-Renewal of Registration
Reservation of
Transfer of

Notice
Waiver

Officers
Generally
Indemnification and Insurance
Loans to
Secondary Liability
Tenure Preserved

Organic Change
Abandonment of Plan
Alien Affiliates
Articles
Consolidation
Disparate Treatment of Shares
Dissenting Shareholders

Effect

Involving Foreign Corporation
Merger

Merger of Subsidiary

Sale of Assets

Share Exchange

Shareholder Notice and Approval

Powers

223
870

873

205
220
225

490,

970

.115
.145
.140
.105
.135
.125
.145
.110
.120

572

552
536

976,
582,

532
.556,
568,
540
. 946,
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Purposes
Generally
Disclosure of in Articles

Registered Office
Change of Registered Office

Reorganization

Reports
Biennial Report

Failure to File
Notice of Changes
Interrogatories by Commissioner

Reservation of Power
Service of Process
Severability of Provisions

Shareholders
Annual Report
Derivative Actions
Dissenters®™ Rights
Informal Action
Inspection Rights
Meetings
Pooling Agreements
Preemptive Rights
Proxies
Quorum
Record Date
Right of Inspection
Voting

Voting List
Voting Trusts

Short Title
Signature

Stock
Certificates
Classes
Consideration for
Creation
Determination of Value
Fractional Shares
Issuance
Options
Payment for

.005
.215

.150
.165

see Articles of
Incorporation

.433, .805, .808
.811

.815, .848

.813

.818, .820, .823

.965
.175

.963

.433

.435

see Organic Change
.423

430

.405, .410

.425

.428

.418, .460

.415

.408

.430

.420, .506, .508,
.905

.413

.425

-995

.968

348, .350, .3583
305

335

305

340

355

305

343

338, .353



Preferred or Special

Redemption,

Series

Scrip

Shareholders*

Sinking Fund,Repurchase

Stock Rights

Subscriptions
Rights and Preferences

Ultra Vires

NOTE:

In this

numbers of proposed AS 10.06.
an asterisk are section numbers of the bill.

index,

Preemptive Rights

the three-digit decimals are section

.308
.325,

*8

.310,

.323
.355

.428
.343

.328,
.313,

.015

.368,

.318,

.330,

.315

.388,

.320,

.333

The numbers marked with



ALASKA CODE REVISION COMMISSION

ALASKA STATE LEGISLATURE
JOHN W. ADDOTT - CHAIRMAN POUCH Y - STATE CAPITOL executive sfchetary
JAMES L. BALDWIN -VICE CHAIRMAN JUNEAU. ALASKA 9901 1 BILLY G. BERRIER
PATRICK M. RODEY (907) 405-4878

CHARLIE BUSSELL

L. S. KURTZ, JR.

Ret.) THOMAS B. STEWART
REDERIC E. BROWN

MEMORANDUM
TO: Willis Kirkpatrick, Director
Division of Banking, Securities & Corporations
Dept. —f Commerce and Economic Development
FROM: Dick Regan, Research Director

Alaska Code Revision Commission
DATE: January 30, 1984

RE: Proposed amendments to IIB 343/SB 246 on
profit corporations

Attached 1is a memorandum from Dan Fessler enclosing
proposed amendments to the ACC, 1IB 343/SB 246.

Also attached 1is our note to Sheila Peterson and Ken
Johnson, aides to the Labor and Commerce Committees in the Senate
and House, respectively.

We wunderstand you will oe preparing a fiscal note
before the Senate Il.abor and Commerce Committee hearing February
2, 1904. If you W2 anything from us, we will help in any way we

can.
DR :chw

Attachments



ALASKA CODE REVISION COMMISSION

COMMISSIONERS ALASKA STATE LEGISLATURE
JOHN W. ABBOTT - CHAIRMAN POUCH Y -STATE CAPITOL EXECUTIVE SECRETARY
JAMES L. BALDWIN -VICE CHAIRMAN JUNEAU. ALASKA 9961! BILLY G. BERRIER
ChARLE Bt K e
'S KURTZ. JR. MEMORANDUM
JUDGEéRET%THOMASB.STEWART
REDERIC E. BROWN
TO: Sheila Peterson, Researcher
Senate Labor and Commerce Committee
Ken Johnson, Committee Aide
House Labor and Commerce Committee
FROM: Dick Regan, Research Director
Alaska Code Revision Commissi
DATE: January 30, 1984
RE: Proposed amendments to ,JVSB 246

We have jJust received the attached proposed amendments
to HB 343/SB 246.

Professor Fessler has agreed by a telephone
conversation that another suggestion was made by Director Willis
Kirkpatrick and was informally agreed wupon when Kirkpatrick
testified to the joint committee January 23rd. The additional
change:

Pagel3s, line 28: Insert "Class A" before
"misdemeanor"

Pagel39, line 9: Insert "Class A" before
"misdemeanor™

That change should be included, also,
tParenthetically, it is just a matter of drafting style, since AS
11.81.250(c) of existing law provides: " .A misdemeanor under
Alaskalaw defined outside this title for which no penalty 1is
provided is a Class A misdemeanor."]

All changes encompassed by the attached amendments were
agreed to long ago by the code revision commission and the group

proposing the amendment. It was understood that they would be
proposed to the appropriate committee of the legislature when the
bill was heard. This submittal following the January 23 hearing

are in furtherance of that understanding.

Please note there 1is a word of explanation preceding
each proposed amendment in the attachment.

Unless you advise otherwise, we will put the amendments
into the appropriate form for the committee®"s consideration.

DR:chw



TO: MEMBERS OF THE CODE REVISION COMMISSION January 27, 1984

FROM: Professor Daniel Wm. Fessler

RE: Amendments to House Bill 343 / Senate Bill 246, "An Act
Revising the Corporations Code and Providing for an Effect—
ive Date".

At testin "ny provided by Chairman Abbott and Professor Fes-—
sler before the Joint House and Senate Labor and Commerce Commit—
tees, the Commission affirmed its agreement to a series of minor
amendments to the existing text of tha above referenced bills.
These amendments were initially suggested by the Department of
Commerce and Economic Development, the Alaska Federation of Na-—
tives Subcommittee, and Alaska Airlines. This document will
provide a draft of the changes which the Commission intends to
seek and support as the ACC moves through the legislature toward
enactment. In accordance with the understanding of all parties,
a copy of this document will be circulated to Willis Kirkpatrick,

Elizabeth Johnston, and 1Irv Bertram.

[Where language is to be deleted it is struck over
in this version. Additional language 1s indicated
by being placed in upper case and underscored.
Where the additional language supplants current

text, the supplanted text 1is overstruck. ]

l. AMENDMENT SUGGESTED BY THE DEPARTMENT OF COMMERCE AND ECONO —
MIC DEVELOPMENT TO WHICH THE COMMISSION IS AGREEABLE AND

SUPPORTIVE:

Scope of Amendment: The Department has suggested that the

preservation of a zero fiscal note on the ACC 1is dependent upon



removal of a provision of existing Section 10.06.733 which re—
lates”™ to using the Department as a depository of the content of
the articles and articles of amendment of foreign ~corporations
which have sought a certificate of authority to transact business

in Alaska.

The Department®s testimony was to the effect that such a
procedure is very cumbersome and is at variance with current
Alaska practice as well as the usage 1in other states. The Com—
mission has become convinced that the Department®s position is
sound and thus recommends that Section .733 of H.B. 343 [p.- 127,
lines 2—11] be amended as follows:

Sec. 10.06.733. FILING OF APPLICATION FOR CERTI —

FICATE OF AUTHORITY. The application of the corpora—
tion for a certificate of authority shall be on forms
prescribed and furnished by the ccmmissioner. Dupli—

cate originals of the application executed by its pres—
ident or vice-president, and by 1its secretary or an
assistant secretary, and verified by one of the offi—
cers signing the application, together with a verified
eepy ef its arbielea Of ineerperabien and ail amend-—
ments fee the artielesr shall be delivered to the com—
missioner for processing according to AS 10.06.910 and
for issuance of a certificate of authority.

. AMENDMENTS SUGGESTED BY THE AL/iSKA FEDERATION OF NATIVES TO

WHICH THE COMMISSION IS AGREEABLE AND SUPPORTIVE:

Scope of Amendments: The Subcommittee of the Alaska Federa—
tion of Natives has suggested a number of wording <changes and
deletions from the current text. The Commission 1is agreeable to
and supportive of the following amendments to Sec. 10.06.960 of
H.B. 343 [pp. 147-149].

Sec. 10.06.960. CORPORATIONS ORGANIZED UNDER



P.L. 92-203. (a) A corporation organized under
the Alaska Native Claims Settlement Act (P.L. 92-
203; 85 Stat. 688), exeept a village eerperafclen
that may be ineerperafced under either this -ehapter
eF AS i8r207 shall be incorporated under and is
subject to this chapter except

(1) each corporation shall issue without
further consideration the number of shares of com—
mon stock that may be necessary to comply with the
requirements of the Alaska Native Claims Settlement
Act and all stock so issued is considered fully
paid and nonassessable when issued;

(2) unless otherwise provided in the arti—
cles of incorporation approved by the United States
Seeretary of the interior,

A the capital is considered the
consideration for the initial issuance of
shares; and

(B) the capital of a corporation
organized under P.L. 92-203 1includes
(i) the land or interests in it

conveyed to the corporation by the United
States under the federal Act, except that
which is required to be conveyed under
sec. 14(c)(1), (3), and (4) of that Act,
entered at its fair value to the corpora-—
tion upon receiving the conveyance of it;
and

(i) the money, when received
under secs. 6- 2fif/ and 9 of that Act,
that 1is retained by the corporation and
that 1is not immediately distributed or
required to be distributed under sec.
7(j) of that Act.

(b) Notwithstanding the provisions of AS
10.06.300—10.06.390, payment from the money of a
corporation organized under P.L. 92-203 that 1is
required by the language of P.L. 92-203 to be
distributed to shareholders or to other <corpora-—
tions so organized may net be considered fco be a
distribution inpartial liquidation?- IS NOT A
"DISTRIBUTION TO ITS SHAREHOLDERS™ AS DEFINED BY
AS 10.06.990(17).

(c) Notwithstanding the provisions of AS
10.06.546, a plan of merger, consolidation, or
exchange in which each participating corporation
either (1) was organized under the Alaska Native
Claims Settlement Act (P.L. 92-203; 85 Stat. 088),
within the same one of the 12 regions of Alaska
established under the Alaska Native Claims Settle—
ment Act, or (2) resulted from the prior merger,
consolidation, or exchange of other similarly
organized corporations within the same region, is
approved if it receives the affirmative vote of
the holders of at least a majority of the out-



standing shares of each corporation. If a class
of shares of a corporation specified in this sub-—
section is entitled to vote as a class, the plan
of merger, consolidation, or exchange 1is approved
if it receives the affirmative vote of the holders
of at least a majority of the outstanding shares
of each class of shares entitled to vote as a
class and of the total outstanding shares. NOT —
WITHSTANDING THE PROVISQNS OF AS 10.06.574—
10.06.586, A PLAN OF MERGER, “CONSOLIDATION, OR
EXCHANGE QUALIFIED UNDER THIS SECTION SHALL NOT
INCLUDE THE RIGHT OF SHAREHOLDERS TO DISSENT.

(d) Notwithstanding the provisions of AS
10.06.488, a director or officer of a corporation
organized under the Alaska Native Claims Settle —
ment Act that is required by the language ei the
Aet is not personally liable to the contract
creditors specified in AS 10.06.490 except as
otherwise provided by law.

Inl. AMENDMENTS SUGGESTED BY ALASKA AIRLINES TO WHICH THE COM-—

MISSION IS AGREEABLE AND SUPPORTIVE:

Scope of Amendments: The circulation of an exposure draft
of the Commission®s work came to the attention of Alaska Airlines
with the result that useful suggestions were received which
require amendments to two provisions of H.B. 343 and expansion or
clarification of the Official Comments to three sections. The
suggested amendments to the text of H.B. 343 are Tfirst listed

following the modifications to the Official Comments.

The Code Revision Commission is agreeable to and supportive

of the following amendments to H.B. 343:

*[p- 12, line 12 - p.14]

Sec. 1C.06.208. ARTICLES OF INCORPORATION.
The articles of incorporation shall set out

(1) the name of the corporation;

(2) the purpose or purposes for which
the corporation 1isorganized that may be stated to
be, orto include, the transaction of any or all
lawful business for which corporations may be in-



corporated under this chapter;

3) the address of its 1initial regis—
tered office if incorporation 1is after Mareh 29r
195?7 JANUARY 1, 1983, and the name of its initial
registered agent at-that address;:

(4) the name and address of each alien
affiliate or a statement that there are no alien
affiliates ;

(5) if the corporation 1is authorized to
issue only one class of shares, the total number of
shares that the corporation 1is authorized to issue;

(6) if the corporation is authorized to
issue more than one class of shares, or if a class
of shares 1is to have two or more series,

(A) the total number of shares of
each class the corporationis authorized to
issue, and the total number of shares of each
series that the corporationis authorized to
issue or of which the boardis authorized to
fix the number of shares;

(B" the designation ofeach class,
and the designation of each series or that the
board may determine the designation of any
series;

(C) the rights, preferences, priv-—
ileges, and restrictions granted to or imposed
on the respective classes or series of shares
or the holders of the shares, or that the
board, within any limits and restrictions
stated, may determine or alter the rights,
preferences, privileges, and restrictions
granted to or imposed on a wholly unissued
class of shares or a wholly unissued series of
any class of shares; and

(D) if the number of shares of a
series 1is authorized to be fixed by the board,
the articles of incorporation may also author —
ize the board, within the limits and restrict—
ions stated in the articles or stated in a
resolution of the board originally fixing the
number of shares constituting a series, to
increase or decrease, but not below the number
of shares of the series then outstanding, the
number of a series after the issue of shares
of that series; if the number of shares of a
series are decreased, the shares constituting
the decrease shall resume the status they had
before the adoption of the resolution origi—
nally fixing the number of shares of the
series.

*[p. 56, line 29]

Sec. 10.06.455.. CLASSIFICATION OF DIRECTORS.



() IT the board consists of nine or more members,
the articles of incorporation may provide that
instead of electing all the directors annually the
directors be divided into either two or three clas—
ses, each class to be as nearly equal 1in number as
possible, with the term of office of directors of
the first class to expire at the first annual
meeting of shareholders after their election, that
of the second class to expire at the second annual
meeting after their election, and that of the third
class, if any, to expire at the third annual meet—
ing after their election. At each annual meeting
after the classification the number of directors
equal to the number of the class whose term expires
at the time of the meeting shall be elected to hold
office until the second succeeding annual meeting
if there are two classes, or until the third suc-—
ceeding annual meeting if there are three classes.
A classification of directors is not effective
before the first annual meeting of shareholders.

(b) Unless cumulative voting rights have
been eliminated by the articles of incorporation
(AS 10.06.420(d)), an amendment of the articles
that would establish or require classification of
the board under (a) of this section may not be
adopted if the votes cast against the amendment
would be sufficient to elect a director if voted
cumulatively at an election of the entire board.

© A PROVISION IN THE BYLAWS OF A CORPORA—
TION WHICH, WERE IT A PROVISION OF THE ARTICLES OF
INCORPORATION, WouLD ACCORD WITH (A) OF THIS SEC —
TION SHALL BE VALID PROVIDED THAT IT WAS ADOPTED
PRIOR TO JANUARY 1, 1971.

The Commission is agreeable to and supportive <cf the
following changes to the text of the Commentary to Accompany
Proposed Bill on the Alaska Corporations Code (ACC):

*[At page 89 of the House and Senate Joint Journal
Supplement for April 8, 1983, the Official Comment
to Section 388 should be amended to read]:

Official Comment to ACC Section 10.06.388.
ACQUISITION CORPORATION®"S OWN SHARES; REISSUANCE
OR RETIREMENT.

SCOPE: ACC sec. 388 specifies the treatment
to be given redeemed or repurchased shares. They
revert to the status of authorized but unissued
shares unless the articles of incorporation prohi—
bit reissuance. If reissuance 1is prohibited, the
article stating the number of authorized shares



must be amended to reflect the lowered number.
Such an amendment of the articles must be filed
with the commissioner. Shareholder approval of the
required amendment 1is not necessary.

WHILE SEC. 388 ABOLISHED THE ANTIQUATED AC-—
COUNTING CONCEPT OF "TREASURY SHARES"™, NOTHING
THIS SECTION IS INTENDED TO PREJUDICE THE PRESENT
OR CONTINGENT CONTRACT RIGHTS WHICH PRE-ACC CORPO-—
RATIONS MAY HAVE CREATED IN REACQUIRED SHARES DE —
SCRIBED AS "TREASURY SHARES."

CHANGE IN FORMER ALASKA LAW: ACC sec. 388 is
takenfrom GCL Section 510. It continues prior
Alaska law (former AS 10.05.312-345) 1in requiring a
filing with the commissioner of an amendment to the

articles. It departs from and simplifies prior law
by the elimination of the concept of "treasury
shares ."

*[At page 123 of the house and Senate Joint Journal
Supplement for April 8, 1983, the Official Comment
to Section 455 should be amended to read]:

Official Comment to ACC Section 10.06.455. CLASSI—
FICATION OF DIRECTORS.

SCOPE: Sec. 455 provides for optional clas—
sification of a board consisting of a minimum mem—
bership while taking steps to preclude the adoption
of such a scheme for a corporation which has not
eliminated cumulative voting from adopting such a
classification scheme by amendment if shares suffi—
cient to elect one director under cumulative voting

oppose such amendment. Sec. 455 replaces former AS
10.05.186.
CHANGE IN FORMER ALASKA LAW: Sec. 455(a) is

an enactment of Model Act Section 37 and works an
important change from former AS 10.05.186 respect—
ing the election to classify the board. Under
prior Alaska law this decision could be taken by a
bylaw adopted by the board without shareholder
participation. The danger to minority share repre—
sentation in such circumstances led to subsection
(a)"s requirement that the election be taken 1in the
articles, which 1insures shareholder participation.
Subsection (b) is new. Continuing the con-—
cern for minority share representation on the board
of a corporation which has not eliminated cumula-—
tive voting, sec. 455(b) precludes amendment of the
articles to classify the board if the number of
shares voting "no" on the amendment or refusing to
consent in writing would be sufficient to elect one
director if voted cumulatively at an election of



the entire board.

SUBSECTION © IS NEW. IT PERMITS BOARD
CLASSIFICATION PURSUANT TO THE TERMS OF A PROVISION
IN THE BYLAWS RATHER THAN THE ARTICLES OF INCORPO—
RATION. IN ORDER TO CLASSIFY A BOARD UNDER SEC.
455(C) 1T IS NECESSARY THAT THE BYLAW HAVE BEEN
ADOPTED PitIOR TO JANUARY I f 1971, WITH OR WITHOUT
SHAREHOLDER PARTICIPATION, AND THAT IT CONTAINS
NOTHING WHICH, WERE IT A PROVISION IN THE ARTICLES
OF INCORPORATION, WOULD OFFEND SEC. 455(A). THUS,
ALL OF THE RESTRICTIONS ON THE MINIMUM SI1ZE OF THE
BOARD, THE MINIMUM NUMBER OF CLASSES, AND THE TERMS
OF THE DIRECTOR OFFICE SET FORTH IN SEC. 455(A)
LIMIT THE TERMS OF ANY BYLAW WHICH WOULD BE EFFECT-
IVE UNDER SEC. 455(C).



Daniel Wm. Fessler
THE CODE REVISION PROJECT
719 Second Street
Davis, California 95616

916-752-2896

Dick Regan, Esquire

Director of Research

Alaska Code Revision Commission
Pouch Y - State Capitol

Juneau, Alaska 99811

Dear Dick:

Enclosed please find a copy of the amendments to both the
ACC (H.B. 341), and the Official Comments at they appeared 1in the
House/Senate Joint Journal Supplement under date of April 8,

1983. In each instance | have fully produced the text of the
provision as altered or amended. I believe that the procedure is
self-evident.

I am sending an eixtra copy for Willis Kirkpatrick. A copy
has also been sent, express mail, to Eliz Johnston and Irv
Bertram. Each has been directed to telephone your office if
there are any problems.

Thank you for your kindness during our recent adventure. |

look forward to seeing both you and Katie on about a month.

Daniel wm. Fessler

Enclosures: (2)
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PATRICK M. RODEY (007) 465*4878
CHARLIE BUSSELL
L. S. KURTZ. JR
RET% THOMAS B. STEWART
REDERIC E. BROWN MEMORANDUM
TO: Members and staff

House Judiciary Committee

House Labor & Commerce Committee

Senate Judiciary Committee

Senate Labor & Commerce Committee
FROM: Sen. Patrick M. Rodey
DATE: May 13, 1983
RE: SB 246/HB 343--Corporations

I have been appointed by Dick Eliason to chair a
hearing Tuesday, May 17, 1983, at 3:00 p.m., 1in Room 504 of
the Capitol on SB 246 for a general revision of the corporations
code. Probably it will be a joint hearing with House Labor &
Commerce covering the identical house bill, HB 343, as originally
contemplated. In any event, the hearing will cover the content
of the two 1identical bills.

Some last minute scheduling uncertainties kept the
hearing off the calendars, but a hearing on SB 246 on shortened
notice has been approved.

Professor Daniel Wm. Fessler, a recognized authority
on corporations law, will explain the bill. He worked with the
code revision commission and interested groups for over two
years 1in developing the revised code.

The hearing is an opportunity for education on the
corporate structure and information on the bill for as many
islators and staff as can attend it.

leg—
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411 W. 4th Avenue, Suite 1A = Anchorage, Alaska 99501 < Phone 907-274-3611

April 0, 1983

Mr. John W. Abbott, Chairman
Alaska Code Revision Commission
Pouch Y

State Capitol

Juneau, Alaska 99811

Dear Mr. Abbott:

I would like to take this opportunityeto thank the
Commission for fully providing the AFN with the opportunity
to review and comment on the proposed Alaska Corporations
Code. The AFN now supports the passage of Senate Bill
No. 246 and House Bill No. 343.

The proposed Corporations Code is a comprehensive and
generally careful legislative scheme of good quality.
Further, it is accompanied by a technical commentary which
can serve to reduce Native corporations®™ extensive

litigation costs. The finance section 1is an important
reform, making possible some distributions from capital, but
not jeopardizing creditors® security. IfT you need us to

testify on behalfof the Bill, we will do so.

President

cc: Honorable Joe L. Hayes
Honorable Jay M. Kerttula
Honcrable Walter R. Furnace
Honorable Charlie Bussell
Honorable Richard 1. Eliason
Honorable Bill Ray
Honorable Al Adams
Honorable Don Bennett
Honorable John C. Sackett

9>

Iteyity. rick -t Progress

€



na April 17, 1984

. Ul N
ANCHORAGE. ALASKA 9501

Senator Joe. Josephson
Judiciary Committee
Pouch V

Juneau, Alaska 99811

Dear Sen. Josephson;

I am writing regarding cs for Senate Bill 246 (L&C), the
Corporation Code Revision Bill.

I am very concerned with the provision on pacie 2, line 1-3
authorizing loans to corporate officers and directors. I feel
that this provision has potential for great abuse. I don™"t
think that corporate officers and directors should vote on
loans to themselves, this just isn"t proper. No matter what
kind of approval system is set up, the officers and directors
have final approval over corporate matters. They would also
have control over the repayment, schedule. |1 feel this could
lead to abuse.

I strongly oppose the inclusion of this provision in this bill.
If this provision 1is retained, | think, at the very least any
loans authorized under this provision should be listed in the
corporation®s annual report under the compensation section.

If corporate officers and directors make loans to themselves of
corporate assets that should be noted in the corporation®s
annual report.

Sincerely,

Dan Alex
President

cc: Sen. Ray
Son. Eliason
Sen. Ziegler
Sen. Petty John
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Business Corporations

Summary

The bill provides for replacing the Alaska Business
Corporation Act, AS 10.05, with the Alaska Corporation Code
(ACC), a comprehensive revision.

The proposed ACC sets minimum requirements that must be
met for the privilege of doing business in the corporate form.

Within limits it leaves to incorporators how to divide
powers between shareholders and directors.

It standardizes reporting required to shareholders and
the state.

It seeks to clearly define in what circumstances it 1is
permissible to pay a dividend.

While maintaining the right of shareholders to sue
corporate officers and directors in appropriate circumstances, it
seeks to control the misuse of these "derivative suits".

It also seeks to control misuse of the limited
liability of officers and directors that the <corporate form
provides.

In the covering letter at the start of the commentary
that follows 1in this binder, there is an expanded summary of the
bill. Following that 1is a section analysis v/hich includes the
background and basis for choices that have been made in drafting
the bill.

fLkfi.tl. Ui

The bill 1is introduced 1in both houses for greater
flexibility and for the possibility of joint hearings should that
be the choice of the house and senate committees.

Status going into the Second Session of the Thirteenth
Legislature: In House and Senate Labor and Commerce Committees,
the first committees of reference. Second reference: House and
Senate Judiciary Committees.






FIRST AMERICAN
BAPTIST CHURCH

1200 East 27th Avenue, Anchorage, Alaska 99504 (907) 278-3233

HOWARD H. BESS
MINISTER

s

May 14, 1983

The Honorable Senator Richard 1. Eliason
Chairman, Senate Labor and Commerce Committee
Alaska State Legislature

Pouch V (MS 3100) ‘

Juneau, Alaska 99811

Dear Senator E™ason:

It is ny understanding that the Senate Labor and Commerce Committee w ill be
considering Senate Bills 251 and 252 in the near future. Both bills have
been introduced by Senators Josephson and V. Fischer. SB 251 establishes a
program for the building of low-income housing by municipalities or by tax
exempt nonprofit corporations. SB 252 transfers money from Alaska Industrial
Development Authority to the Department of Community and Regional Affairs to
fund the program established by SB 251.

I anwriting to you in support of both bills.

"amwriting tc you as the President of ALASKA HOUSING MINISTRIES, an
Alaska tax exempt corporation specifically formed to build, own, and operate
housing built under such a program as that established by SB 251. Wb have
formed the corporation with the intent to operate across the entire state.

ALASKA HOUSING MINISTRIES is sponsored by the Catholic Archdiocese of
Anchorage and the statewide organization-, for American Baptists, Presbyterians,
American Lutherans, Episcopalians, and Methodists. Thus we are operating

from a very broad base of sponsorship.

Our use of funds under this program would be targeted to offer affordable

rental housing to families with incomes under $20,000 per year. This
particular group of people are under a very tight squeeze in the housing

market. They do not qualify to purchase homes. Many find themselves spending
as much as 5% of their income for housing. 1

- *

This particular group of citizens represents a very needed part of the labor

market. They typically work in service professions for relatively low wages.
Their upward mobility in the job market is not particularly good. (I am not
talking about the unemployed or indigent poor, rather regularly employed
persons who work for low wages.) Their plight in the housing market has

been documented by the recent housing study by CI Hill, which was commissioned
by the Housing Division of.the Department of Community and Regional Affairs.

In any housing complexes which we would develop, a sizeable number of units
specifically designed for handicapped persons would be included. The need
for units for handicapped persons is also well documented.



We believe it is urgent that tax exempt nonprofit corporations such as ours
be given a place in the provision and management of housing for low income
families and handicapped persons.

Church based nonprofit corporations such as ALASKA HOUSING MINISTRIES have
for many years played an important role in providing housing for low income
people across the lower 48. (Before moving to Alaska 3 years ago, | served
as the president of such a nonprofit corporation in California for 10
years.) In the past these nonprofit corporations operated under one or more
of the federally sponsored housing programs. Today none of these programs
are being funded and thus are not available to address our needs here in
Alaska. This is the reason that it is urgent that SB 251 and 252 be passed
and such programs be established here in Alaska.

Tax exempt nonprofit corporations are able to provide low rent housing
using a combination d: methods.

1) Removing profit from the operation of the housing.

2) Receiving grants and gifts from Churches andindividuals.

3) Receiving grants and gifts from governmental bodies.

Naturally, we are both legally and morally committed to nondiscriminatory
practices in both hiring and renting.

During the formation of ALASKA HOUSING MINISTRIES, we have been assisted

by National Housing Ministries, a Church sponsored nonprofit corporation with
nation wide experience and reputation. With their experienced judgment, we
estimate that the money proposed by SB 252, when mixed with gifts and loan
funds, would produce approximately BOO living units for low income families
and handicapped persons.

This is a very significant step in addressing the housing needs of people
who need the help desperately.

Ilease, allow ne to point out one oilier reality. Mortgage interest subsidies,
which allow middle and upper middle income people to buy homes, is regulaily
provided by State programs here in Alaska. The indigent and imeinp l.oyed

poor receive subsidies in many ways. Meanwhile, the hard working low income
person finds no relief. Senate Bills 251 and 252 provide the* needed relief.

Since | believe that it is important for you to know that a responsible

tax exempt nonprofit corporations exists ready to use the program established
by SB 251, 1 am listing the names of Lite members of the Board of Directors
of ALASKA HOUSING MINISTRIES.

The. Rev. Howard Bess, (American Baptist) President

The Rev. Alien Price, (Episcopalian) Viee-1"*resident.

Mr. Joseph Henri, (Roman Catholic) Secretary-Treasurer

The Rev. Kredrie Youra, (Lutheran) Member, Executive Cormittee
The Rev. Alonzo Patterson, (Baptist) Member

The Rev. Richard Madden, (Presbyterian) Member

The Rev. Steven Moore, (Roman Catholic) Member

The Rev. Cluick Eddy, (Episcopalian) Member



We stand ready to serve. We ask you, Honorable Senator and the Lrv.; and
Commerce Committee, to give SB 251 and 252 favorable consideration, jo a
very real need can be met.

I am enclosing a brochure describing National Housing Ministries, the group
that has been so very helpful to us.

If I can be of any assistance to you and the committee, please call on ne.

Sincerely,

Howard 11 Bess, President
ALASKA HOUSING MINISTRIES

cc Senator Mulcehy
Senator Bennett
Senator Rodey
Senator Sackett
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, .. THROUGH
OUR
PURPOSES —

Today, one out of every eleven people in the United States
is 65 or over -a total of more than 18,800,000 people.
Since 1900, the percentage of elderly persons in the
population has more than doubled. According to current
statistics, the number of people 65 or over will climb to
approximately 25,600.000 in the next 20 years.

According to recent surveys by the Department of Health,
education and Welfare only 25% of those coup'es, 35% of
elderly men, and 41% of elderly women live Aith their
children. The survey also disclosed that hardly ai.'/one in
his fifties today expects to live with his children in
retirement. It become- obvious that more housing ;s
requited and needs to be design*:-1for person:; over 65.
lhis, in addition to family housing and othei services, is
one of our major purposes.

National Housing Ministries has come into existence
because the church inn tminisiei to both the affluent and
the poor Rich or pooal, all people have basic needs lhese
needs an: inexliic.ahly linked to the church’s missionary

I'rogr.ims ol housing anil can: constitute one area of
Tinman need. | jkc the Good Samaritan, we have seen this
liailicol.il need and We have gone in work lo do something
ahoiil it Uhn.tian justice, as a instill of providing
adequate housing and care for the elderly, the ill, the
mentally letanled and families with limited incomes,
melint; National Housing Ministries one ol the chinch
mo:.l trousered assets



The gospel must be demonstrated where people live. W
do that by being there—sometimes by helping, or
sometimes by suffering with them. That's why we
translate abstract words about ‘caring' into virile action
through the development of projects for people in urgent
need of adequate housing, and by managing that housing
with efficiency and care

National Housing Ministries operates out of a strong
Biblical base. The idea of a church organization becoming
involved in ihe development and management of projects
of housing and care grows out of a Biblical concern for
people first expressed by Isaiah who called his people to
care for ihe homeless. Through our ministries in today’s
woild, the church is in a position to exert a strong and
effective influence on the entire held of housing and owe.

Housing in our nation is benefited by the participation of
National Housing Ministries particularly as Christian
goals and concepts are defined and articulaled. These
goals serve as a guideline for growth and help us
constantly highlight not the bricks and mortar that
generally come to mind hut people to whom we tire sent
as servants and ministers.



THROUGH OUR PEOPLE—

Over the past decade, the leadership of National Housing Ministries has demonstrated its competence and gained
national recognition from governmental agencies, banking institutions, professional organizations, and the public news
media.

Recognition of that wealth of experience is ihe result of years of ministry as satf members oi The American Baptist
Service Corporation and The American Baptist Management Corporation, agencies which were originally organized to do
the work of the Board of National Minisiries, American Baptist Churches USA The new corporation, National Housing
Ministries, has retained the staff of these previous agencies National Housing Ministries will continue to serve
American Baptists through a contract with the Board of National Ministries. It will also serve other denominations and
the Interreligious Coalition for Housing (ICH) through individual contracts

We proudly introduce you to out present staff ol highly qualified people, beginning with our president, Dr. H John
Vanderbeck.

From his birlh on an Indian mission station where lus
parents were held missionaries, to the present, Dr.
Vanderbeck has been related to and involved in a deep
commitment to the Christian church.

Dr. Vanderbeck has held successful pastorates in lllinois,
Texas, lowa, and California. While in the pastorate m
California lie also gamed experience serving as lhe
Western Representive loi Ihe foundation lot Specialized
Group Housing. Washington, D C., anil lamr entered the
housing field as an executive lei Institutional Morlgage
Company, Beveily Hills. California Before coining loins
present position he server | Amer icon Baptists as f'rugiam
Associate. Retirement Projects, lor lhe Division of Hea'lli
and Suomi Mulish lesol the llome Mission Societies and as
Pi evident of both Ihe Ameiicen Baptist Service Corpora
lion and llie Amei icai I'liuphM Management Corpor.ilion

Uiuli'i his leadership, .ippioxim.eely ?bl) million dollars
woilh ol piiijjeels have been developed Currently 1R
piojecls are under naiW]>menl with a lotit valor ol
appuix'imalely sdll.>million lle.was fe.ilureil man Aogm.l
LH 197 I. column by Associated Pm;. synrin aledcoluinn
isl, (irelge Ceinell lie and Ihe American Baptist Seivice
Coipninlioii weie given lealiue coveiage on the NIiC
Miglrlly News Show. Seplombei ClI 1971. and in "You
Shall Know lhe Imili Ihe Baptist Sloiy," ay Jessye,i
Bussell (iavei in 19/d lie is listed m "Outstanding
Pal soli.ilities of lhe Wesl ,iud Midwest." "D](.llen.iiy el
Inlein.ition.il Rioginphy, * and "Who's Who in Religion

Di .at. leiheek is a graduate ol Ninth Ament.ai Baptist
Semmaiy, St lilward's Univeisily, Lewis Hotel wanting
School, and linrv<ird Gradoale School of Business
Adinmistroiu: it He has also been named m mortgage
hanking He loceived a Doctor of Divunly degree bom
Judson College and also holds the honoiaty deqgrie ol
I.RG.S (Fellow Royal Geographical Sourly, London,
knglaiiil). M*resides m Normsiown. I'A .will i Ins wife and
|wo children and is aclive in Ihe First Baptist Chinch of
Malvei n



GUY S. PAULTRE is the corporate Treasurer and has been
a staff member of housing programs since 1966. As
Treasurer, he not only guides the financial operations and
audit, but also implements financial policy and keeps a
constant check on all projects—in both development and
management stages. He lives with his wife and two sons in
Glenside. Pennsylvania, where they are active members of
the First Baptist Church Ho previously served as senior
accountant for the Board of National Ministries, American
Baptist Churches, USA prior to joining the housing staff.

His educational and training background includes adegree
in Accounting from the School of Commerce of Haiti, a
Baccalaureate doyiee in Accounting from New York
University, graduate work in specialized accounting at
Temple University, and courses in Real Estate Manage
ment With the Institute of Real Estate Management

RICHARD A. WHITE a staff member since 1972 is Vice
President of Operations and serves as direct liaison to the
President In this position lie has direct contact with
Regional Vice Presidents and field staff. Puor to 1972 Dick
worked foi three years at Valley forge with National
Ministries Wuh his wife and two children Tie lives in
Wayne, Pennsylvania when* they actively paitieipate in
the activities of Conical | apnsi Cluirch

Hu educational background includt Bachelor of Ails
degree in Sociology from William Jewell College, a
Bachelor of Divinity degme liom Colgate Rochester
Divinity School, and a Mast a of Social Win<ringin' liom
|Ik* Slate Univeisity of New York a] Buffalo Dirk i
Certified Social Wmkoi and i member of tir- Academy el
Certified Social Worker... lie. nyoononco includes stall
per.mens with a family tevice agency, a childrens
institution, and a public we lam agency An oniamed
American Baptist minister, h.elias also served m Christian
Ceiilei weik and in the paiish ministry

RICHARD J. HANSON, as a stall menilrei same Itlti‘1
lis. seiveii as Vice Piosnici | lei DeVe|nplimnl llis
mini*.teacil caims liar, included h ang senioi minister el a
iicgei Baplc.l eengiegalieii, Devi lopmenl Vise President
lot hie Cemmaiy of the We:, , and Diroctor ol Pnblic
Relation' and Imilling fin the Salvation Army in New
I nglaiid and Calilmnia tie al > was m chaigc- el the
managemeti! ol a wholly owned mat agetnent and funding
organization. lie liar, recently ar.sm mil iesponsihllity as
our Western Regional Vico President

His educational had.ground includes Mclntosh School o
lliisilii!!,:.. (ioldon College. Geufou Divnily School, llail
lord Seminaly. New Yolk University, and Mount San
Antonio School ol Ait He has received a citation for
outstanding work in an eleven hundred unit | 11A develop
ment lle and he; wile have recently nov, d to Morro Il ly.
California whore they aie attending the Calvary Baptist
Church
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JOHN J. AUFFANT brought to us awealth of experience
when he joined the staff in 1969. As a real estate broker
he had been a paitner in a successful major New York City
firm His 27 years in the real estate profession in both sales
and management adds to his strength as the new person
assigned to implement the office of Eastern Regional Vice
President. He is Vice President of the Board of Trustees of
the First Baptist Church, Tarrytown, New York He resides
in Irvington on the Hudson, New York with his wife and
three children.

His educational and training background includes New
York University, Stanford University. Eastman School of
Business, and the Institute of Real Estate Management. He
is a Certified Property Manager, a MAIL. a member of the
Real Estate Board of New York, and a member of the New
York Chapter of the Institute of Real Estate Management

CARMEN PORCO has moved rapidly through training,
into project management’, and up to the level of Regional
Director since joining the staff in 1972. As ayoung man he
gained unique experience as part of the subculture of
youth gangs. Hie trauma of the death of his closest friend
tin ned him toward the calling to the ministry. He has never
lost the ability to communicate with the people of the inner
eily. His early work in Community Centers paved the way
for specialized ministry in housing and he and his wife
1'side in Madison, Wisconsin as he supervises oui projects
in Madison and Milwaukee,

Carmen has a Bacalauieaie degree in Sociology fiom
Alderso.i Broaildus College, i professional degree in
Social Ethics, and a Mastei of Divinity degree hum
Andover Newton Zlionlogical School. lInis also a Cmtilled
Properly Managei

RUTH M. GROCE, a member of the staff since 196R, is
one of oui capable Regional Direc'msjWeslein Region;, a
licensed Real Eslale Broker, a member of the Institute ol
Real Estate Management, and an active pai Unpaid msales
and management fm the past 2b yenls. She isitian ied, has
three children, and is an active memoci ol ihe I list Baptist
Cluiich d los Angeles, v.aldnrin She has served as a
Sunday School teacher, been active ni church drama, a
member ol the chon, a Deaconess, and a 1llisten She has
also (reeii active m Girl Scouts, Job's Daughters, Eastern
Stni, and the Parent Teacher Association

Ilm milocal tonal experience includes retd estate appi aisal
and Imance, teal eslale tax, pmperty management
man i since, and accounting She snpc vises the man
agement ol seven pi ejects in Calitoima Ilm outstanding
Christian commitment to ibis bold of bunion need has
pioiii]ileil tbe Insi Uapiisi Church ol Ir,s Angelos to
appoint hoi as a chinch missionary



JAMES V. MORRISON has been a staff member since
1966. Jim is a licensed Real Estate Broker and has
managed a firm specializing in sales and development. He
has taught "Principles of Real Estate” at Riverside City
College and Loma Linda University. He is married, has two
children, and is an active member of the First Baptist
Church of Riverside. California, where at one time or
another he has held every major office.

His educational experience includes: Business School with
majors in accounting and administration, US Armed
Services Institute (Bachelor of Military Science), and the
University of Maryland. His military service, where he
specialized in logistics purchasing, and contracting,
prepared him well for this career ministry He was
decorated with a Bronze Star and Oak Leaf Cluster and has
received the Bank of America award for the realtor giving
Outstanding Service to Community Affairs '

SHERRILL M. WHITAKER has been astaff member since
1970. Sherrill is an ordained American Baptist minister
with experience in a rural church and as a Minister of
Christian Education in an urban Setting. He has also served
as a manager for the American Baptist Publication Society
as well as serving in the field of aging pmgiams since
1966. He is experienced as a sales and admissions
counselor, an Assistant Admmistratoi, and Administrator
ol afiill-care lutiroiot nt facility

llis educational experience includes: Denvei University,
Bi akeley Baptist Uivimly School, and continuing education
with < Ceititic,iti: in Health Cam lacilily Administration
liom the University ol Washington lle lias participated in
nuiueiniis Confei ences, woikshops, and i.emmai s. Sheri ill
is inai i mil and has foiu d aldi on lle is an active memhei n|
the | ust Baptist Chinch of Kent, Washington wheie lie
serves on various hoards and committees.

W . " JGRI.GSON has heen added to the piDtc.sioiial
cei vices ol National llousing Muiisli ns as Administrnloi o
oiiiueW lelireinenl lacility, Oak Cove, Cleai wsilei, I loi ida,
whom Ip' lives with his wile and live childien Willis
held pasimales in Indian.i and (‘o]oi ado llefme heroniing a
inurement center admuiisttatoi in llitili lie was the
admmistiatm ol full cam homes in Indiana and Michigan
holme solving as President of Michigan Baptist Homes,
Inc from which position lie came to Oak (love

lie educational expeii. nee include: Washington Unive;

sily, Southern lheningir.al Seininaiy. Certification in
Clinical liamnig, and lieensuin as a Nui'ang Hume
Adminislratoi Ile has hoveled extensively and has heen a
memhei ol the Boaid el (Junctors ol the Michigan Nun

Piuiit Itores; Association,



STUDY

MARKET STUDIES

Housing projects of many kinds are needed in many
communities. Census* projections indicate the need is
growing However, each community should thoroughly
analyze its specific needs and potentials This service is
provided through a professional Market Study which is
available through the resources of National Housing
Ministries

FEASIBILITY STUDIES

Should a market study confirm a project need through
statistical analysis, it is essential lor the local sponsoring
organization in determine the pierase cost ol project
development and to projoct an accuiago budget for
opeiatmns to he sure the |iioposed project is fmancially
leasihle lhis lepor tis ol pi unary iinput lance as a guide to
".uhscgnoul action |l the report shews .hat njirojecl is not
jinanci illy feasible, the nominal lee lot this service lo/
stalls lililhei e.gicndilliie ol time. -mlldi and money At the
samo time it clarities the husk, esr.enli.ilr. of pnged
development

UIMPORAU PLLAMNI(M5

llie sititlol National llousing Mil listiinswill make its ye,n >
ol evlioiirnce available to local s|)nir..ois with lesjiet.l lo
the Qlgouiz itii'ii and operation ol a gnalifmd nnnpinhl
coi paralkio 1lus soi Vhoi:. olfei ed Hli-inpel allon with the
local legal counsel selected hy 'he sjioic QL 1hr, seivice
include’, cmpoi.iie otgani.Mlioii. |iolnae . ,md jitiidices.
and jiei'.oiincl depluynient



LOAN PLACEMENT

There is a high degree of risk on the part of local sponsors in
the development and management of housing projects. Itis
never possible to guarantee the development of a project.
One of the major stages of risk is the placement of the
Permanent and Construction financing. Although National
Housing Ministries cannot guarantee loan funds, it will use
its best efforts to assist local sponsors in such loan
placement.

MANAGEMENT

National Housing Ministries is currently tis* management
agent ior 18 housing protects and will consider additional
requests from nonprofit sponsors. A qualified local staff is
develojietl and central supervision supports that stall and
the sponsor in achieving staled management goals

PROJECT ANALYSIS

National lloirunu Mulish ns stall, may bo assigned to ass.at
sponsors in tile billowing areas ol analysis the develop
menl of anexpansion pioginin foi an e.gs'ang pmjot t, tim
reappraisal of piogi.ims. goal;,, .nd emcee allot
nniiilier of years of opeiation lie recoinnmndaliun o
solutions to difficult hoaid stall lelatioii'.Inj'is: [Im omas
menlent ol organizational effeulivoi iev .; the devnlopment
m| lesideiii aetivily piogiams



MANAGEMENT CONSULTATION

A major purpose of National Housing Ministries is to assist
“|ocal sponsors in providing effective ministry. Therefore,
we will provide individually tailored management consul-
tant services on a negotiated arrangement as required to
meet special needs. This service may include, but is not
limited, to the following: growth planning, operational
evaluation, finance, board staff relationships, personnel
evaluation, goal achievement, and maintenance.

BOARD AND STAFF TRAINING

Essential to clarity of puipose is an understanding of the
roles of board and staff. How can operational unity be
achieved? How can the talents of each be used for the
common good? What are the legal obligations of the board?
Staff of National Housing Ministries will be available to
conduct seminars on these various issues.

SUMMARY

The need for specialized consultation in all areas of
development and management is continually being
highlighted. To fulfill its obligations to project residents and
staff, hoards of dimeters need help in all phases of service.
To seek help is evidence of strength rather than weakness.
National llousing Ministries exists to offer guidance in the
exercise of sound and mature judgment and evaluation



EUB Home

Mt. Rubidoux Manor
Qilfila Gai(Jer?
Piedmont Guldens
Vashington Heightts
Oak Cove

Palm Shores
Oakland Terrace
Belie Manor

Prairie Homestead
Oceanview Manor

Bgptist Home of Massachusetts

Detroit Bgptist Manor

Homes for Berrien Co families

Tabitlu Home
Navesmk House
ABC loners

Long Islad Bgptist Inundation
Long Islad Baptist Housing

Allegheny Union 1Thvh
Campus Toners

ldwe ITiA
Uaihniview Manor
(i.irdn lenace

Sun lima
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Detroit. MI
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Linooln, NE
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Binghamton, NY
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Nev. Ymk. IIY
Pittsburgh, PA
Ionjtvion, WA
longview, V.A
lilaxiig, WA
Wenatchee. WA
Yakima, WA
Aliilh, WA

... THROUGH PROJECTS
COMPLETED —

1975
1973
1973
1975
1973
1975
1971
1974
1973
1969
1972
1973
1973
1972
19/2
1969
1971
>972
1971
1972
1971
19/2

197)
1969
B}

(rkti. CA
les Aliggtes,, CA
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Iy, Ageles, CA
1iv. Ageles, CA
los Aeles, CA
I(v. AllHi's. CA

Undgi*piul,, Cl
liinlgennl, Cl
CleaM.1lel, 1l

Malden, MA

Ned::,(in, W1

Madison, WI
Milweukee, Wi
Milwaukee. WI
Milweukee, WI
Milweukee, WI



. THROUGH PROJECTS
UNDER

I\/IANAGEI\/IENT SUPER\/\S\ON

Plattation, Fiona*
Fou Seaso Columbus, Indiana
Towne House R \I'ayre, Indiana
Hhosier Villas* Ziosvi U. Indiama
Hetschel Calrfi/etliein, Cr Zenith, Wr.durojton

Judson Park Zenith, W.nsi,melon



... THROUGH OUR OBJECTIVES

We want to be good managers and stewards of those
things commuted to os. We also want to be sensitive tolhe
needs of tenants while, at the same time, affirming that a
strong financial position is essential. We believe these
divergent poles can be brought together in harmony. That's
why we have these objectives. . . .

To develop our own retirement centers, nursing home',;
and housing units for people with moderate incomes.

Tu relate to local sponsors to help them develop their own
capacity for providing shelter for people who urgently need
special kinds of housing and care.

To manage, for ourselves and others, those housing
programs which have been developed as a nonprofit
ministry

In train leadership ior stall and hoaid membhei snip.
Those objectives will be accomplished in this way. .

By using our best eflmls to ohlain funds to build .mil
update retiiement crnids and olliri iv.using and can-
projects lor mn coipoiahini;

By using Pm best ee(fort; m Imlp local spun > find
bminci.tl irMMitces to build, buy, ui lun‘tndel iel.ir.einu.iU
mild e,md utlvi bousing and canlpiojdtis

Ity wiln mg, mnsa elfuctivHy, uni e |n-i imicr apd l.nuw
Inn' Mills W' aU' cmi llit.ails «*1le§ petijlbewl IK Will I 1"
lumw liow t >develop anil manage Img=>atiij use nut
services
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A. Introduction

The Housing Assistance Division of Community and Regional
Affairs has been asked to comment on multiple housing
development for low-to-moderate-income renters in Alaska. This
user group has traditionally been unattractive to private sector
developers and managers seeking high profit return on rental
unit construction. As more and more citizens fall into the
non-homeowner category, however, a new review of rental unit

housing development is important.

A basic assumption of this paper is that low-income renters have
no more incidence of specific structural housing requirements,
such as those which would have to be considered for elderly or
developmental!!// disabled, than moderate or high-income renters.
In any given project, seme special units will be needed to meet
a normal population of elderly or handicapped Jlow-income
resident demands. Family sizes may be slightly higher among
low-income renters, but a normally mixed configuration of units
for all family sizes is desired. Also, to avoid certain stigmas

which are traditionally associated with “welfare projectl type
development, modern low-income housing located In units of eight
or less per building, blended into the surrounding neighborhood,

is a goal of many project planners.

Another assumption of this paper 1is that the least expensive and
highest quality construction and management plans for low-income
housing projects are desirable. To achieve that goal, a varying
blend of federal, state, local and private sector contributions
IS needed. Regulations and policies governing any level of
contributions should not be so restrictive as to exclude other
willing contributors from any sector, nor be strictly formulated
on tin? basis of one project: for applicability to all others.
Each project should be reviewed within general guidelines as to

development cost per unic, annual operation and maintenance



costs and annual subsidy contributions necessary. A complete
project picture must be presented to attain successful public
funding, whereas specific design criteria, management control
and operating liability is best left with the local or private

sectors.

3. Demand

Low-income housing demand has risen most dramatically in areas
outside of Alaska in recent years, especially ip. those urban
centers experiencing high rates of unemployment. Nonetheless,
Alaska®s low-income population continues to rise. A growth of
the overall population brings a corresponding growth of a
low-inccme population. This fact coupled with continuously
rising home building costs, unemployment increases as oil
revenues decline and lack of family infrastructures to support
low-income citizens create significant demand for Jlow-income

housing units in Alaska.

1. Demand by Region

Currently in Alaska nearly 371 of all households are determined
to fall into a low- or moderate-income category, of that 371,
only 91 are being served by existing rental assistance or home
purchase programs, leaving 231 unassisted. The distinct figures
to separate low-income home users from moderate-income consumers
are not readily available, however a weighting on the low-income
end of the scale may be assumed. The distribution of 281 of
Unassisted home consumers 1is assumed to be nearly e-mial between
renters and hcme-owners who do not qualify for any existing
housing assistance. Concentrating on renters only, there is un—
identifiable 141 of the population statewide in need ol
immediate rental assistance. The proportion of unassisted low-
to moderate-income renters within this 141 universe is

identified as:



Anchorage 14.5%
Other Urban Areas 12.5%
Rural Areas 17.5%

Remote Areas 12.0%

When households unable to meet affordable housing standards are
identified by region, however, the figures on affordable housing

services needed are identified as:

Anchorage 17.5%
Other Urban Areas 9.0%
Rural Areas 10.0%
Remote Areas 2.0%

Demand by region nay be identified by cross-referencing the

above stated percentages.

(@ Anchorage ranks second 1in the proportionate number of
individuals needing rental assistance, but first in number of

rental households unassisted.

(d) Other urban areas rank third on both counts.

(c) Rural areas rank first in number of individuals needing

rental assistance and second in number of households unnsni. ;ted.

© Tht remote areas have the least number of unassisted
individuals and a mere 2% of the households with a need which is

presently unmet.

2. Demand by lIncome

Low- to modern e.e-inooi;. ? renters, consistently pay ;n excess;/e
proportion of thtir incomes for housing. Currently, 35% or less
of total hcuseroid earnings is considered a reesonab.o

expenditure. Anch"trage renters rate second ;o0 remote Alaskans



in paying excessive rents. Rural .Alaskans are the next highest
excessive rent payers with other urban Alaskans being fourth 1in
this category. These figures are compared to excessive payments

among homeowners in the table below.
Table 1
Low-to-Moderate Income Households

Paying Excessive Proportion

of Income for Housing

Renters
Anchorage 201 7%
Urban 241 6%
Rural 27% 12%
Remote 39% 17%
When analyzing percentages of iow-to-moderate income renter

households paying excessive r.-ncs, Anchorage ranks first at 13%,
other urban areas second at 10% and rural and remote areas both
in third place It 9%, "diernativelLv narrow range among the
regions shows a statewide consistency in low-1;0-modorute income
households paying excessive vrent with almost: insignificant

variations.

J. Peuyind by Physically In.a!"-ii;ar" Space Meeds

Overcrowded househol is and demand for physically adequate spaces
exist statewiibit- Mee si tnilTcantly weighted in rural
Alaska. Remote sit" locations tar exceed all ocher regions in
this category with 491 or ali households defined as being
overcrowded. statewide, this figure falls to 10%, with
Anchorage experiencing tt.- Ice ?st .incidence of overcrowdL vx at

4%. Overcrowding is refined as more than 1.0l persons per room.



C. Cost Factors

Construction of public housing 1is consistently more expensive
than exclusively private sector development. Coses for agency
overhead, acquisition and development, compliance with
standardized eligibility criteria, scheduled project maintenance
and effective in-house management on large projects drive costs
up 1/3 or more on a per unit basis. Subsidization needs are

calculable only when all these factors are adequately considered.

The Housing Assistance Division within Community and Regional
.Affairs currently funds elderly housing new construction
projects with a per unit maximum of 3L00,000. Given the special
configurations and appurtenant facilities of elderly housing,
this housing is assumed to be more expensive than conventional
low-rent housing. The actua_ costs per unit Tfor any such
development can be analyzed on a project-by-project basis only.
An upper limit should be applied on a per unit basis for any
state supported lew-income rental housing. .Appurtenant facility
development should be <clearly stated to direct program
administrators into «creating reasonable criteria for common
space area costs b - Dby each unit. A concrete guideline for
allowable costs wvnr~_Jjs oi./allowed expenditures should be
legislatively established for .11 types of project costs. Costs
such rs:

<1l) Project planning;

Cite acquisition, preparation and development;

(3 Survey and engineering work;

(1) Infrastructure development for vroads, sewer and
water and electrical connections to a project
site;

(5) Architectural design;

(6) Construction, construction tending, construction
pro ject managemcnt;

(7) Landscaping;
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(8) Interior design and furnishings;

(9) Common space development;

(10) Occupancy and eligibility management;

(11) Long term financing and project maintenance;

and

(12) Final project audit of public funds,
need to be reviewed for applicability of public funding. As
private sector contributions are desirable to reduce costs,
hasten construction time and minimize vred-tape, the private
sector should be consulted before a final determination of
specific fund use is made. It is the experience of the Housing
Assistance Division that if funds are made available for any of
the above listed categories, funds will be demanded and

demonstrated to be needed in that category.

Competitive proposals emphasizing efficiencies in the
construction and operation and maintenance areas are determined
to be the most successful in reducing excessive project
overhead. A competitive funding plan would call for a specific
tii frame in which ail proposals for building Jlow income
rental housing statewide would be submitted to the
reviewing/awarding agency. Agency review would occur in
advance of the construction season and project awards would be
made at the same time annually . Funds for any projects not
begun within r specific period after project award could be
relinquished to the general development fund and awarded to the

next most eligible project on the List.

D. Program Cotions

Currently, the State of Alaska is not exclusively funding
low-income rental housing unit construction. Projects are
entered into with local governments who have managed to
leverage federal operating subsidies on a prtject-by-oroject
basis through a variety of State agencies. The regional

housing authorities have been somewhat successful in management
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of the construction of low-income housing for specific user
groups such as the elderly or native Alaskans. Generally,
however, federal guidelines limiting a person®s income or a per
unit rent maximum have had increasingly limited use for the

Alaskan market.

Some 200 “"Section 3" eligibility certificates have recently
gene unused in Anchorage cue to a Jlack of eligible units
falling under rental maximums set by H.U.D. Should the State
of Alaska enter the vrental wunit construction market for
low-tc-moderate-income ranters, these unrealistic federal
maximums could be adjusted. Policy makers need to consider
that the federal government is putting less money into housing
in Alaska with each vyear®s federal budget. FY "33 Federal
projections call for no further Indian Housing units coming
through  H.U.D. and no additional "Section 3 Alaskan
development. This decline in j.ederal investments of
construction funds is expected to be followed by a reduction in
federally funded long-term operating commitme.-ts. The question
remainu, however, as to whether the State"s priority for
housing 1is sufficiently high to compensate for "federal cutbacks
in light of projected revenue declines. Additional State
housing service delivery will surely mean concurrent budget
cuts into other State supported services. These considerations
must be thoroughly investigated oefore opening up existing
programmingto new levels of expectations on behalf of a

growing user group of low-to-moderate income renters.

Program considerations for creating a rental unit construction

program are:

(1) ldentification of appropriate State agency to
administer programs;

(2) Creation of specific authority for appropriate
agency to administer program;

(3) Securing of capital and operating funds for

parent agency to administer crogram;

2. '/ATA



Review and approval of local control plan for
both 1incorporated and unincorporated communities
within ihe state and options for direct funding
to non-profits;

Outline of specific program guidelines (per unit
maximums allowable expenditures, income maximums,
project size, etc);

Regional formulas to meet statewide demand;

Source of operation and maintenance funds for
newly constructed projects;

Degree of liabilities to be assumed by State
before, during and after construction (i.e. Title
35 considerations) for parent agency; and

Long term ownership considerations such as
condominium conversions, project resale or

default consecruences.

Additional specific information on any of the subjects listed

above is available from the Housing Assistance Division upon

Alternatives to State Financing

The alternatives to State financing of low-income rental

housing development are limited.

1. Federal: Federal Funds that are unavailable from H.U.D.
may be available through such experimental economic
development programs as the President®s “Enterprise Zone
Proposal*. The criteria for such awards ate very
restrictive, would have limited funding and would most
likely receive one-of-a-kind status if funded at all.
Multiple applications within a single region are highly
unlikely. Still, a limited Arctic prototype housing
development plan may have some merit on the federal Ilevel
if a sufficiently blighted economic area could be

identified.



Other federal funds may be available for “redevelopment®
projects on a project-by-project basis through a variety
of federal agencies. Mostly wurban 1in concept, Alaska's
smaller population frequently falls short of federal
expectations for clients served by available funds.
Projects are awarded on a competitive basis among the
states and regions. Innovative activities among the
states are monitored by such groups as the:
(€)) Council of State Community Affairs Agencies
(COSCAA)

Hall of the States

444 North Capitol Street

Washington, D.C. 20001

(202)393-6435

and

@) National Association of Housing
and Redevelopment Officials (NAHRO)
2600 Virginia Avenue, N.W.
Washington, D.C. 20037
(202)323-2020

These groups hold several meetings annually and have
active subcommittees which follow and report on national
housing activities. Endorsement of annual projects by
these organisations may enhance federal financing for

initial project Jevelopment.

Local: Local funds for neighborhood projects may be
available through neighborhood housing services and local
governments. Clearly, these types of funds depend on
individual municipal priorities and housing needs on the

local level.



Private Sector: This area 1is the only area currently
identified to have substantial growth potential for
funding contributions. When the costs of supporting an
increasing population of homeless citizens with private
sector tax dollars are weighed against construction of
adequate shelters for any homeless perron, the private
sector may be favorably disposed to contributions for such
projects. A reeducation of the population of bankers,
real estate developers, landlords and individual families
in reasonable profit margins, community social
consciousness an”™l familial obligations may be ejjpectea to
occur over the . c decades ofthis century. As that

reeducation begins, state policy makers seeking housing
for low-to-moderate income citizens can offer forums and
incentives to enhance private sector participation on both
the corporate and individual Jlevels.Examples of such

incentives could include:

©)) subsidies to contractors and builders to reduce

housing costs, or

(b) tax incentives to landlords participating in

low-income rental programs.

Private sector donations can be very attractive to all
concerned, so long as user criteria are equitably applied

and available to all interested applicants.

P. Conclusions:

Low income rental unit construction demands
dependent upon State financing can be expected to
increase.

A mix of all available funding sources is optimum,
unless restrictions from one source are SO
limiting as to make a project have unreasonable

restrictions for the area and the clientele.
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4)

®)

®)

Q)

©)

€)

Demand is now most acute in urban Alaska, with
rural Alaska following in second place. Any lew
programs should address all areas of the State,
however, as there 1is at least some demand in every

community.

Project awards should be made in advance of construction
season at the same time each year. Projects should be
competitive with one another and stress construction
and operating cost efficiencies. Any awarded funds not
utilized within a certain time frame after award date

should go to the next most eligible project.

AIll limitations on wuse of funds should be clearly
identified in enabling legislation, including specific

user eligibility guidelines.

Eligible recipients of funds must be considered for
both 1incorporated and unincorporated communities of the
State.

Experimental alternatives competing for federally
funded projects could be considered for matching funds
from the State.

Liability issues and long term ownership considerations
involving conflicts in State agency regulations or
State and Jlocal regulations should be addressed and

resolved.

Loan or grant options may be demanded depending on
project need. Both types of financing may be
desirable. An increase in education of housing

industry financiers, developers, marketers, consumers

11.



