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M a n y  s t a t e s  g r a n t  a c l o s e  c o r p o r a t i o n  s h a r e h o l d e r  the 

righ-' to p e t i t i o n  for d i s s o l u t i o n .  H o w e v e r ,  in s t a t e s  s u c h  as 

C a l i f o r n i a  and I l l i n o i s ,  t h e  r i g h t  to p e t i t i o n  is c o n d i t i o n e d  

on the e x i s t e n c e  of c o r p o r a t e  d e a d l o c k  o r  the f a i l u r e  o f  a n y  

a g r e e d  r e m e d i e s ,  s u c h  as a r b i t r a t i o n .  In a d d i t i o n  to the 

n o r m a l  g r o u n d s  for i n v o l u n t a r y  dissolution, b o t h  C a l i f o r n i a  

§1800(b) and N e w  J e r s e y  §14A:12-7( 1 ) (c) g i v e  c o r p o r a t i o n s  

w i t h  f e w  s h a r e h o l d e r s  a d d i t i o n a l  g r o u n d s  to a s k  for d i s s o l u t i o n  

C a l i f o r n i a  p r o v i d e s  t h a t  if a c o r p o r a t i o n  has f e w e r  t h a n  35 

s h a r e h o l d e r s ,  d i s s o l u t i o n  m a y  be g r a n t e d  if it is " n e c e s s a r y  

for the p r o t e c t i o n  o f  r i g h t s  or  i n t e r e s t s  o f  the c o m p l a i n i n g  

s h a r e h o l d e r  . . . "  N e w  J e r s e y  a l l o w s  d i s s o l u t i o n ,  or the 

a p p o i n t m e n t  of a p r o v i s i o n a l  or c u s t o d i a l  d i r e c t o r ,  u p o n  a 

s h o w i n g  of  m i s m a n a g e m e n t ,  a b u s e  of a u t h o r i t y ,  f r a u d u l e n t  

b e h a v i o r ,  or  o p p r e s s i v e  or  u n f a i r  c o n d u c t  by the c o r p o r a t i o n ' s  

d i r e c t o r s  if the c o r p o r a t i o n  has 25 o r  fewer s h a r e h o l d e r s .

O t h e r  states, s u c h  as M a r y l a n d  §4-603, p r o v i d e  for a 

"buy out" of the d i s g r u n t l e d  s h a r e h o l d e r  in li e u  o f  d i s s o l u t : a n  

F inally, s o m e  s t a t e s  a l l o w  the a r t i c l e s  to gi v e  s p e c i f i c  

i n d i v i d u a l s  the a b i l i t y  to d i s s o l v e  the c o r p o r a t i o n  at will. 

111. §1213.

M a n y  s t a t e s  p r o v i d e  for the a p p o i n t m e n t  of p r o v i s i o n a l  

d i r e c t o r s .  Cal. §303; Del. §353; K a n s a s  §17-7213; N.J. 

1 4 A : 1 2 - 7 ( 3 ) ;  Pa. §1384; Tex. Art. 2.30-4. A  p r o v i s i o n a l  

d i r e c t o r  is a t e m p o r a r y  a d d i t i o n  to the c o r p o r a t i o n ' s  e x i s t i n g  

board. He o r  she s e r v e s  to b r e a k  a c o r p o r a t e  d e a d l o c k .  As 

soon as the p r o b l e m  is resol v e d ,  the ten u r e  of the p r o v i s i o n a l
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d i r e c t o r  ends. A  c u s t o d i a l  d i r e c t o r ,  on the o t h e r  hand, has 

m u c h  b r o a d e r  powers. G e n e r a l l y ,  a c u s t o d i a n  m a y  a s s u m e  d u t i e s  

o f  a c o r p o r a t e  o f f i c e r  a n d  m a n a g e  the d a y - t o - d a y  c o r p o r a t e  

b u s i n e s s .  He o r  she m a y  d i s r e g a r d  the b o a r d  and run the 

c o r p o r a t i o n  o n  i n d e p e n d e n t  judgment. T h e  c u s t o d i a n  a n s w e r s  

o n l y  to the court. F i v e  s t a t e s  ha v e  a d o p t e d  this d r a s t i c  

r e m edy: Ariz. §i0.214A (called a c o n s e r v a t o r — s c o p e  of

p o w e r s  set b y  court); Del. §352; K a n s a s  §17-7212; N.J.

1 4 A 1 2 - 7 (4); a n d  Pa. §1383.

D e l a w a r e ,  Kansas, a n d  P e n n s y l v a n i a  u t i l i z e  the c u s t o d i a n  

r e m e d y  u p o n  d e a d l o c k  a n d  w h e n  the c o r p o r a t i o n  is m a n a g e d  by 

the s h a r e h o l d e r s  or w h e n  the p e t i t i o n i n g  s h a r e h o l d e r  h a s  a 

r i g h t  to d i s s o l v e  the c o r p o r a t i o n  u n d e r  the artic l e s .  N e w  

J e r s e y ' s  c u s t o d i a n  is a v a i l a b l e  to a n y  c o r p o r a t i o n ,  s u b j e c t  

to c o u r t  order. It is b a s i c a l l y  an e q u i t a b l e  receiver. 

A r i z o n a ' s  c o n s e r v a t o r  is c o u r t - a p p o i n t e d  v/hen it is f ound that 

d e a d l o c k  t h r e a t e n s  to i m p a i r  the c o n d u c t  of the b u s i n e s s .

6. C h a n g e s  in B a s i c  S t r u c t u r e

Al l  s t a t e s  t h a t  t r e a t  the c l o s e  c o r p o r a t i o n  s e p a r a t e l y  

m a k e  p r o v i s i o n  for the m e r g e r  o r  t r a n s f o r m a t i o n  into a p u b l i c  

c o r p o r a t i o n .  The m a i n  i s s u e  h e r e  is the type of a p p r o v a l  

n e c e s s a r y  to c o n v e r t  the c o r p o r a t i o n ' s  status.

M o s t  s t a t e s  r e q u i r e  a t w o - t h i r d s  v o t e  of the s h a r e h o l d e r s ,  

u n l e s s  the a r t i c l e s  p r o v i d e  for a h i g h e r  r e q u i r e m e n t .

Del. §346; Cal. §§158(c) (conve r s i o n ) ,  1111 (merger);

111. §1207; K a n s a s  §17-7206; Pa. §1376. A r i z o n a  §10-211 and 

M a r y l a n d  §4-203 require, h o w e v e r ,  u n a n i m o u s  s h a r e h o l d e r  

a p p r o v a l  to c h a n g e  status.
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C. L e g i s l a t i v e  A g e n d a  f o r  S t a t u t o r y  C o n c e s s i o n s  to t h e

C l o s e  C o r p o r a t i o n

S h o u l d  the C o m m i s s i o n  d e c i d e  t h a t  s p e c i f i c  c o n c e s s i o n s  

to c l o s e l y  h e l d  e n t i t i e s  are d e s i r a b l e ,  th e n  s e v e r a l  l e g i s­

la t i v e  c h o i c e s  n e e d  to b e  made. Ini t i a l l y ,  the C o m m i s s i o n  

m u s t  d e c i d e  u p o n  the m e t h o d  for d e f i n i n g  a "close c o r p o r a t i o n . "  

T he C o m m i s s i o n  m u s t  n e x t  d e t e r m i n e  the a p p l i c a t i o n  o f  a g e n c y  

l a w  to the c l o s e  c o r p o r a t i o n .  A s  yet, no j u r i s d i c t i o n  has 

a d d r e s s e d  this pr o b l e m .  Such s i l e n c e  is an i n v i t a t i o n  to 

l i t i g a t i o n .  Fi n a l l y ,  the C o m m i s s i o n  m u s t  d e c i d e  the s u b­

s t a n t i v e  b r e a d t h  of any p r o p o s e d  statute.

1. The d e f i n i t i o n a l  c r i t e r i a : As  i n d i c a t e d  in the

survey of c l o s e  c o r p o r a t i o n s  s t a t u t e s  in o t h e r  j u r i s d i c t i o n s ,  

t h e r e  is a m a j r r  s p l i t  r e s p e c t i n g  the c r i t e r i a  to be us e d  in 

d e f i n i n g  * he c l o s e  c o r p o r a t i o n .  M a n y  state;;, i n c l u d i n g  

C a l i f o r n i a  and D e l a w a r e ,  ha v e  o p t e d  for a n u m e r i c a l  c e i l i n g  

as the d e f i n i n g  factor. T h e  n u m b e r s  r a n g e  fr o m  a l o w  o f  ten 

s h a r e h o l d e r s  in C a l i f o r n i a  to a h i g h  o f  t h i r t y - f i v e  p e r m i t t e d  

u n d e r  the r e c e n t  T e x a s  Act. A  s e c o n d  g r o u p  of s t a t e s  f o cus 

u p o n  the m a r k e t a b i l i t y  o f  the c o r p o r a t i o n ' s  s t o c k  as a 

d e f i n i n g  factor. C l o n e  c o r p o r a t i o n  s t a t u s  is a v a i l a b l e  to 

t h o s e  e n t i t i e s  w h o  s h a r e s  a r e  n o t  l i s t e d  on a " n a t i o n a l  

e x c h a n g e "  (New fork, N e w  Jersey, and S o u t h  C a r o l i n a )  or  

w h o s e  shares are "not g e n e r a l l y  t r a d e d  on p u b l i c  m a r k e t s "

(North C a r o l i n a ) . A d o p t i o n  o f  this a p p r o a c h  w o u l d  o p e n  the 

c o n c e s s i o n s  t:o v i r t u a l l y  e v e r y  c o r p o r a t i o n  o r g a n i z e d  u n d e r  

the la w s  of Alaska. As  a t hird opti o n ,  the C o m m i s s i o n  c o u l d  

f o l l o w  the e x a m p l e  of M a r y l a n d  a n d  s i m p l y  l e a v e  the e l e c t i o n



o f  c l o s e  c o r p o r a t e  s t a t u s  to t h e  i n c o r p o r a t o r s  w i t h  no 

d e f i n i t i o n a l  ..equirements.

R e c o m m e n d a t i o n s  o f  the d r a f t e r : T h e r e  is a s e n s e  in

w h i c h  the m o t i v a t i o n  for s t a t u t o r y  c o n c e s s i o n s  i m p i n g e s  u p o n  

the s e l e c t i o n  o f  d e f i n i t i o n a l  c r i t e r i a  If the m a j o r  s o c i a l  

i s s u e  is the " l o c k e d  in" s y n d r o m e  d e p l o r e d  by  P r o f e s s o r  

B r a d l e y ,  the a b s e n c e  o f  p u b l i c  t r a d i n g  in the s h a r e s  b e c o m e s  

a r a t i o n a l  c r i t e r i a .  B e f o r e  the C o m m i s s i o n  s h o u l d  t a k e  th i s  

step, it m a y  w i s h  to c o n s i d e r  t h a t  the p r a g m a t i c  c o n s e q u e n c e  

is the l i k e l y  a v a i l a b i l i t y  o f  t h e s e  s t a t u t o r y  c o n c e s s i o n s  

to e v e r y  b u s i n e s s  in A l a s k a .  T h e  s o c i a l  c o s t s  d e t a i l e d  in 

the anti-co....essions a r g u m e n t s  w o u l d  be h i g h  indeed.

T h e  d r a f t e r  s u g g e s t s  th a t  t h e  C o m m i s s i o n  o p t  for a 

n u m e r i c a l  l i m i t a t i o n  as the d e i i n i t i o n a l  factor. F u r t h e r ,  

the d r a f t e r  r e c o m m e n d s  that the n u m b e r  b e  set at 1_5. T h e  

a t t r a c t i o n  of this f i g u r e  is c o o r d i n a t i o n  w i t h  the S u b­

c h a p t e r  S e l e c t i o n  w h i c h ,  i r o n i c a l l y ,  p e r m i t s  the c l o s e  

c o r p o r a t i o n  to ibe t a x e d  as if it w e r e  a p r t n e r s h i p .  In the 

v i e w  of  the d r a f t s r ,  s u c h  a l i m i t a t i o n  h a s  the f u r t h e r  

a d v a n t a g e  of m i n i m i z i n g  the s o c i a l  c o s t s  i n v o l v e d  in the 

p r o l i f e r a t i o n  o f  t h e s e  f r a g i l e  e n t i t i e s .  It a l s o  p e r m i t s  

i n c r e a s e d  c e r t a i n t y  for the c o u n s e l i n g  lawyer.

2. T h e i m p a c t  upcn the l a w  o f  a g e n c y ; It h a s  c o m e  as 

a s u r p r i s e  to the d r a f t e r  that n o n e  of t h e  e x i s t i n g  s t a t u t o r y  

c o n c e s s i o n s  to c l o s e l y  h e l d  e n t i t i e s  has d e a l t  w i t h  the 

i n e v i t a b l e  c o m p l i c a t i o n s  w h i c h  w i l l  be e n c o u n t e r e d  w i t h  the 

law of agency. A  b r i e f  s u m m a r y  of the c l a s s i c a l  law w i l l  

ill,, trate the p o t e n t i a l  pro b l e m .



If a b u s i n e s s  is c o n d u c t e d  as a s o l e  p r o p r i e t o r s h i p ,  the 

p r o p r i e t o r  m a y  c h o o s e  to d e a l  w i t h  t h i r d  p a r t i e s  t h r o u g h  the 

u s e  of agents. T h e  c r e a t i o n  of th i s  p r i n c i p a l / a g e n t  r e l a t i o n­

sh i p  is c o n s e n s u a l  a n d  c o n s c i o u s .  A  t h i r d  p a r t y  d e a l i n g  w i t h  

an i n d i v i d u a l  w h o  p u r p o r t s  to be  an a g e n t  for a d i s c l o s e d  

p r i n c i p a l  has a d u t y  to d e t e r m i n e  the b o n a  f i d e s  of  t h i s  c l a i m  

as w e l l  as the e x t e n t  of the a g e n t ' s  a u t h o r i t y .  If t h e  a g e n t  

h as e x c e e d e d  the a u t h o r i t y  d e f i n e d  ( e x p r e s s l y  o r  b y  i m p l i c a­

tion) b y  his p r i n c i p a l ,  the p r i n c i p a l  e s c a p e s  l i a b i l i t y  o n  

t h e  u n a u t h o r i z e d  t r a n s a c t i o n .  H o w e v e r ,  if t h e  p r i n c i p a l  is 

g u i l t y  of ac t s  o r  o m i s s i o n s  w u i c h  w o u l d  c a u s e  a t h i r d  p a r t y  

to r e a s o n a b l y  b e  d e c e i v e d  i n t o  b e l i e v i n g  in the a u t h o r i t y  o f  

the agent, s u c h  a b e t r a y e d  p r i n c i p a l  is l i a b l e  to the i n n o c e n t  

t h i r d  p a r t y  on a t h e o r y  of  a p p a r e n t  a u t h o r i t y .

W h a t  h a p p e n s  if the t h i r d  p a r t y  d e a l s  w i t h  a b u s i n e s s  

c o n d u c t e d  b y  m o r e  t h a n  o n e  i n d i v i d u a l  in a p a r t n e r s h i p  f o rm?

Th e  U n i f o r m  P a r t n e r s h i p  A c t  d e c r e e s  t h a t  e v e r y  p a r t n e r  is an 

a g e n t  o f  the firm. Fur t h e r ,  the a c t  of e v e r y  p a r t n e r  

a p p a r e n t l y  c a r r y i n g  o n  b u s i n e s s  of the p a r t n e r s h i p  in the 

u s u a l  w a y  b i n d s  the f i r m  e v e n  t h o u g h  it is d o n e  w i t h o u t  the 

a u t h o r i t y  of the o t h e r  p a r t n e r s .  The o n l y  e x c e p t i o n  is for 

a t h i r d  p a r t y  w h o  h a s  a c t u a l  k n o w l e d g e  o f  the p a r t n e r ' i. l a c k  

of  a u t h o r i t y .  Ic w i l l  at o n c e  b e  s e e n  t h a t  the r i s k s  of 

i n t e r n a l  d i s a g r e e m e n t  i n h e r e n t  in th i s  a s s o c i a t i o n  o f  e n t e r­

p r i s e r s  is, by  o p e r a t i o n  o f  the p a r t n e r s h i p  act, t u r n e d  a g a i n s t  

the firm. Iu is d e e m e d  u n r e a s o n a b l e  to p l a c e  t h i r d  p a r t i e s  at 

p e r i l  that a p a r t i c u l a r  p a r t n e r  is, in fact, a c t i n g  w i t h o u t  the 

c o n c u r r e n c e  of a m a j o r i t y  of the firm.
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W h a t  if t h e  b u s i n e s s  is a c o r p o r a t i o n ?  H e r e  the p r o b l e m  

is c r u c i a l ,  for a c o r p o r a t i o n ,  u n l i k e  a g e n e r a l  o r  l i m i t e d  

p a r t n e r s h i p ,  i a  d i s t i n c t  l e g a l  e n t i t y .  W h o  m a y  b i n d  such 

a " p r i n c i p a l " ?  In o r d e r  to a n s w e r  t h i s  q u e s t i o n ,  the law 

r e l i e d  u p o n  the p y r a m i d  c o r p o r a t e  s t r u c t u r e .  T h e  B o a r d  of  

Directo?;s is r e g a r d e d  as the p r i n c i p a l  in t h a t  it is to m a k e  

the d e t e r m i n a t i o n s  u p o n  w h i c h  t r a n s a c t i o n s  a r e  a u t h o r i z e d .

Yet c o r p o r a t e  o f f i c e r s  a r e  d e e m e d  to be agen t s ,  for t h e y  

h a v e  the r o u t i n e  c o n t a c t  w i t h  t h i r d  p a r t i e s .  In g e n e r a l ,  the 

p r e s i d e n t  o f  the c o r p o r a t i o n  is d e e m e d  a p l e n a r y  a g e n t  w i t h  

c e r t a i n  p o w e r s  o f  a g e n c y  i n h e r e n t  in the o c c u p a t i o n  o f  t h a t  

offi c e .  N o t w i t h s t a n d i n g ,  a t h i r d  p a r t y  o n  n o t i c e  t h a t  she is 

d e a l i n g  w i t h  a c o r p o r a t e  o f f i c e r  s t a n d s  at p e r i l  of  d e t e r m i n i n g  

•the b o n a  fides of t h a t  r e l a t i o n s h i p  and the s u f f i c i e n c y  of 

the o f f i c e r ' s  re a l  a u t h o r i t y  f r o m  the b o a r d  to c o v e r  the 

c o n t e m p l a t e d  t r a n s a c t i o n .

C o m e s  n o w  the " c l o s e  c o r p o r a t i o n "  w i t h  the to u t e d  

f u n c t i o n a l  i d e n t i t y  b e t w e e n  s h a r e h o l d e r s ,  d i r e c t o r s  and 

o f f i c e r s .  H o w  is the l a w  of a g e n c y  to d i v i d e  the r i s k  of 

the " f a i t h l e s s  o r  i m p o s t e r  a g e n t "  as b e t w e e n  the e n t e r p r i s e r s  

a nd t h i r d  p a r t i e s ?

R e c o m m e n d a t i o n s  o f  the d r a f t e r : T h e  o f t  a s s e r t e d  d e s i r e

of p r o p o n e n t s  of  the c o n c e s s i o n  t h e o r y  to " i n c o r p o r a t e  

p a r t n e r s h i p s "  \ggests to the d r a f t e r  t h a t  the p r o v i s i o n s  of 

the U n i f o r m  P a r t n e r s h i p  A c t  p r o v i d e  a u s e f u l  key to the 

a p p l i c a t i o n  o f  a g e n c y  law. F u r t h e r ,  the d r a f t e r  w o u l d  like 

to s u g g e s t  t h a t  m a n y  p r o b l e m s  c a n  b e  p r e v e n t e d  in the m a r k e t -



p l a c e  if the s t a t u t e  c o m m a n d s  t h a t  in all t r a n s a c t i o n s  a 

c l o s e  c o r p o r a t i o n  b e  f o r c e d  to i d e n t i f y  its s t a t u s  b y  the 

u s e  of . . A  C l o s e  C o r p o r a t i o n "  o r  "C . C . "  as p a r t  o f  its 

name. To a l e r t  t h i r d  p a r t i e s  as tc the n a t u r e  o f  the b e a s t  

is to set the s t a g e  for i n q u i r y  a n d  c a r e  w h i c h  the l a w  d e m a n d s .  

If the c l o s e  c o r p o r a t i o n  is t h u s  i d e n t i f i e d ,  the p r o b l e m  o f  

u n a u t h o r i z e d  t r a n s a c t i o n s  s h o u l d  be m i n i m i z e d  w h i l e  c o n c e p t s  

a k i n  to the U P A  §§3, 9, 12, 13 and 14 a r e  r e c o m m e n d e d  to 

a p p o r t i o n  the u n a v o i d a b l e  b a l a n c e  o f  the r i s k  to the e n t e r­

pr i s e r s  w h o  are g a i n i n g  the p r i v i l e g e  of  c l o s e  i n c o r p o r a t i o n .

3. S u b s t a n t i v e  B r e a d t h  of  C l o s e  C o r p o r a t e  L e g i s l a t i o n :

T h e  n a t u r e  and e x t e n t  of the c o n c e s s i o n s  g i v e n  to c l o s e  

c o r p o r a t i o n s  d e t e r m i n e s  the i m p a c t  o f  the st a t u t e ;  in short, 

a c l o s e  c o r p o r a t i o n  s t a t u t e  m a y  be j u d g e d  b y  the e x e m p t i o n s  

it cr e a t e s .  H i s t o r i c a l l y ,  s t a t e s  h a v e  m a d e  c o n c e s s i o n s  in 

t h r e e  areas: m a n a g e m e n t  s t r u c t u r e ,  s h a r e  t r a n s f e r  r e s t r i c t i o n s ,

and d i s p u t e  r e s o l u t i o n .

a. M a n a g e m e n t  s t r u c t u r e : E v e r y  s t a t e  w h i c h  h a s

a c t e d  in this a r e a  to d a t e  has m a d e  c o n c e s s i o n s  to the a l l e g e d  

n e e d  for r e l a x a t i o n  of  the p y r a m i d  m o d e l  of  c o r p o r a t e  

o r g a n i z a t i o n .  T h e  r a t i o n a l e  is the a s j e r t e d  h u m a n  i d e n t i t y  

o f  the p e r s o n s  o t h e r w i s e  fo r c e d  to p l a y  the r o l e  of  s h a r e­

hol d e r s ,  d i r e c t o r s ,  and o f f i c e r s .  T n e  t y p i c a l  e x e m p t i o n s  

a r e  two: the s t a t u t e s  are a m e n d e d  to p e r m i t  s t e r i l i z a t i o n

o r  e l i m i n a t i o n  o f  the b o a r d  (so that t h e r e  is d i r e c t  s h a r e­

h o l d e r  m a n a g e m e n t )  o r  the m e m b e r s  of  the b o a r d  are s u b j e c t e d  

to c o n t r o l  by s h a r e h o l d e r  a g r e e m e n t s .
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W h e t h e r  t h e  b o a r d  is e l i m i n a t e d  or  s u b j e c t e d  to c o n t r o l  

by s h a r e h o l d e r s ,  the h e a r t  of the " n e w  o r d e r "  is the r o l e  of 

the a g r e e m e n t .  S e v e r a l  i m p o r t a n t  l e g i s l a t i v e  c h o i c e s  

i m m e d i a t e l y  arise. M u s t  the a g r e e m e n t  be the p r o d u c t  o f  

u n a n i m o u s  c o n s e n t  o r  m a y  a m a j o r i t y  f a c t i o n  of the s h a r e h o l d e r s  

a c t  in this e x t r a o r d i n a r y  m a n n e r ?  H o w  "formal" o u g h t  the 

a g r e e m e n t  be? He r e  the c h o i c e s  r a n g e  fr o m  N e w  Y o r k ' s  r e q u i r e­

m e n t  t h a t  the a g r e e m e n t  be the p r o d u c t  o f  u n a n i m o u s  c o n s e n t  

a nd e n s h r i n e d  in the a r t i c l e s  of i n c o r p o r a t i o n .  O t h e r  

j u r i s d i c t i o n s  d e v i a t e  from the N e w  fork a p p r o a c h  b y  f a i l i n g  

to r e q u i r e  that the u n a n i m o u s  a g r e e m e n t  be p l a c e d  in the 

a r t i c l e s .  T h e y  w o u l d  h o n o r  the t e r m s  of a less f o r m a l l y  

e x p r e s s e d  a g r e e m e n t .  D e l a w a r e  s t a n d s  at the o p p o s i t e  e x t r e m e  

r e q u i r i n g  n e i t h e r  u n a n i m i t y  n o r  fo r m a l  e x p r e s s i o n  in the 

a r t i c l e s .  Thus, u n l e s s  the s h a r e h o l d e r s  of  a D e l a w a r e  c l o s e  

c o r p o r a t i o n  e l e c t  to e l i m i n a t e  the b o a r d  and run the c o m p a n y  

d i r e c t l y ,  they m a y  c o n t r o l  e l e c t i o n  to the b o a r d  and the 

a p p o r t i o n m e n t  of  o f f i c e s  by an a g r e e m e n t  a m o n g  a b a r e  m a j o r i t y  

of  the s h a r e h o l d e r s .

In f a v o r  of  the D e l a w a r e  a p p r o a c h  is the m i n i m i z e d  risk 

of  p a r a l y s i s  w h i c h  is the c o n s t a n t  t h r e a t  to any r e q u i r e m e n t  

of  u n a n i m o u s  con s e n t .  The d a n g e r  of the D e l a w a r e  a p p r o a c h  is 

s e t t i n g  the s t a g e  for a "gang up" on a l o c k e d - i n  m a j o r i t y .

R e c o m m e n d a t i o n  of the d r a f t e r : On b a l a n c e ,  the d r a f t e r

fav o r s  the New York r e q u i r e m e n t  t h a t  the s h a r e h o l d e r  a g r e e m e n t  

be p l a c e d  in the a r t i c l e s  of i n c o r p o r a t i o n .  It is felt that 

this f o r m a l i s m  w i l l  ha v e  b o t h  a s t r o n g  c a u t i o n a r y  i m p a c t  upon
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the p a r t i e s  as w e l l  as an e v i d e n t i a r y  c o n v e n i e n c e  s h o u l d  a 

c o u r t  e v e r  b e  c a l l e d  u p o n  cr i n t e r v e n e .  A s  a p r i c e  tag for 

this c o n c e s s i o n  f r o m  the p y r a m i d  m o d e l ,  t h e  d r a f t e r  fa v o r s  

the l a n g u a g e  f o u n d  in m a n y  s t a t u t e s  to  the e f f e c t  t h a t  the 

f i d u c i a r y  d u t i e s  o f  c a r e  a n d  l o y a l t y  w h i c h  the a c t  i m p o s e d  

upon o f f i c e r s  and d i r e c t o r s  d e v o l v e  u p o n  s h a r e h o l d e r s  to 

the e x t e n t  that, b y  t e r m s  of  a g r e e m e n t  or  c o n d u c t ,  t h e y  h a v e  

u s u r p e d  t h e s e  roles.

b. S t o c k  t r a n s f e r  r e s t r i c t i o n s ; By t h e i r  nature, 

c l o s e  c o r p o r a t i o n s  t e n d  to be h i g h l y  p e r s o n a l  a s s o c i a t i o n s .  

B e c a u s e  o f  this, m a n y  p a r t i c i p a n t s  d e s i r e  to h a v e  f i r m  c o n t r o l  

o v e r  the t r a n s f e r  of o w n e r s h i p  r i g h t s .  M o s t  c l o s e  c o r p o r a t e  

l e g i s l a t i o n  c o n t a i n s  c o n c e s s i o n s  to th i s  d e s i r e .  Indeed, 

D e l a w a r e  and I l l i n o i s  r e q u i r e  s u c h  r e s t r i c t i o n s  as a p r e­

c o n d i t i o n  for c l o s e  c o r p o r a t e  status.

R e c o m m e n d a t i o n  of the d r a f t e r ; T r a n s f e r  r e s t r i c t i o n s  

s u c h  as t h o s e  f o und in the C a l i f o r n i a  C o r p o r a t i o n s  C o d e  a p p e a r  

b o t h  r e a s o n a b l e  in n a t u r e  and f u n c t i o n a l  in o p e r a t i o n .  S h o u l d  

the C o m m i s s i o n  take this path, t h e s e  p r o v i s i o n s  are r e c o m m e n d e d .

c. S p e c i a l  d i s p u t e  r e s o l u t i o n  p r o c e d u r e s : A  s o c i a l

c o s t  of c o n c e s s i o n s  to the c l o s e  c o r p o r a t i o n  is the h i g h  

p r o b a b i l i t y  t h a t  su c h  c r e a t u r e s  w i l l  w i n d  up in a "l e g a l  

e m e r g e n c y  r o o m . "  Due to the h i g h l y  p e r s o n a l  n a t u r e  o f  the 

c l o s e  a s s o c i a t i o n  and the f r e q u e n t  use o f  s h a r e h o l d e r  a g r e e­

men t s  r e q u i r i n g  u n a n i m o u s  c o n s e n t ,  the p o t e n t i a l  for c o r p o r a t e  

d e a d l o c k  is t r a n s f o r m e d  i n t o  a p r o b a b i l i t y .  T h e  v e x i n g  fact 

is that s m all m a t t e r s  or e v e n  p e t t y  p e r s o n a l  d i f f e r e n c e s  may
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c a u s e  d e a d l o c k  in w h a t  is o t h e r w i s e  a p r o f i t a b l e  c o n c e r n .  

I n c r e a s i n g l y ,  c o n c e s s i o n  s t a t e s  are e x p e r i m e n t i n g  w i t h  

r e m e d i a l  d e v i c e s .  N e w  J e r s e y  and C a l i f o r n i a  t a k e  a p e s ­

s i m i s t i c  view, r e a c t i n g  to the p r o b a b l e  d e a d l o c k  b y  i. .^xing 

the g r o u n d s  u n d e r  w h i c h  a d i s g r u n t l e d  f a c t i o n  m a y  s e e k  

i n v o l u n t a r y  d i s s o l u t i o n .  B o t h  j u r i s d i c t i o n s  j o i n  D e l a w a r e  

an d  T e x a s  in p r o v i d i n g  for a p p o i n t m e n t  o f  a " p r o v i s i o n a l  

d i r e c t o r "  to r e s o l v e  a s i n g l e  i s s u e  d i s p u t e .  If the r i f t  is 

d e e p e r  or m o r e  p e r v a s i v e ,  N e w  J e r s e y ,  P e n n s y l v a n i a  a n d  D e l a w a r e  

p r o v i d e  for a c u s t o d i a l  d i r e c t o r ;  a m o d e r n  d a y  e q u i v a l e n t  of 

an e q u i t a b l e  r e c e i v e r  who, i n s t e a d  of l i q u i d a t i n g  the b u s i n e s s ,  

a t t e m p t s  to p r e s e r v e  it d e s p i t e  the b a t t l i n g  o w n ers.

T h e  l e g i s l a t i v e  d e c i s i o n s  p r e s e n t e d  b y  +*his p a n o p l y  of 

r e m e d i e s  i n v o l v e  c o s t / e f f e c t i v e n e s s  b a l a n c i n g .  E a c h  s u c c e s s i v e  

r e m e d y  has the p o t e n t i a l  to i n c r e a s e  l i t i g a t i o n  a n d  to e n m e s h  

the ti m e  and a t t e n t i o n  o f  a c o u r t  w i t h  the e v o l v i n g  p r o b l e m s  

of a g o i n g  c o n c e r n .  E v e r y  o t h e r  l i t i g a n t  o n  the d o c k e t  o f  a 

trial c o u r t  m u s t  s u f f e r  d e l a y  a n d  i n c o n v e n i e n c e  as the 

i n e v i t a b l e  p r i c e  for this e x e r t i o n .  B a l a n c e d  a g a i n s t  t h e s e  

c o s t s  a r e  the i n t e r e s t s  o f  s o c i e t y  in p r e s e r v a t i o n  of  g o i n g  

c o n c e r n s  w h i c h  f u n c t i o n  as e m p l o y e r s ,  c o m p e t i t o r s  and s o u r c e s  

of g o o d s  and s e r v i c e s  in the m a r k e t p l a c e .

R e c o m m e n d a t i o n  of  the d r a f t e r : N e w  J e r s e y  has g i v e n  its

c o u r t s  of  g e n e r a l  j u r i s d i c t i o n  the full r a n g e  o f  r e m e d i a l  

d e v i c e s  to d e a l  w i t h  the p r o b l e m  of d e a d l o c k  for all c o r p o r a­

tions. Its o n l y  s p e c i a l  c o n c e s s i o n  is in g i v i n g  s mall 

c o r p o r a t i o n s  m o r e  e x p a n s i v e  g r o u n d s  for d i s s o l u t i o n .  The



i n h e r e n t  d i s a d v a n t a g e s  in s u c h  a s t e p  i n c l u d e  i n c r e a s e d  

l i t i g a t i o n  and i n c r e a s e d  p o t e n t i a l  for j u d i c i a l  i n t e r f e r e n c e  

in b u s i n e s s  m a t t e r s .  A n  a l t e r n a t i v e  w o u l d  i n v o l v e  e x t e n s i v e  

u s e  o f  p r i v a t e  a r b i t r a t i o n .  A r i z o n a  and M a r y l a n d  h a v e  

c r e a t e d  g r e a t  i n c e n t i v e s  to u s e  t h i s  r e m edy. A s  a p r i c e  tag 

Tor c l o s e  c o r p o r a t e  s t a tus, the act c o u l d  r e q u i r e  that the 

e n t e r p r i s e r s  a g r e e  to m a n d a t o r y  a r b i t r a t i o n  o f  a n y  d i s p u t e s  

a r i s i n g  u n d e r  t h e i r  a g r e e m e n t .
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A p p e n d i x  A

I. States with Separate Close Corporation Articles or Other Groupings

State

1. Arizona
2. Delaware
3. Florida
4. Illinois'*
5. Kansas
6 . Maryland*
7. Pennsylvania
8 . Texas*

Statutory Provisions

§§.10 -201 to 10-218 
Tit. 8 . §§ 341-56 

Repealed 1975 
Chap. 32, §§ 1201-16 
§§ 17-7201 to 17-7216 
§§ 4-101 to 4-603 

Tit. 15, §§ 1371-86 
BCL Art. 2.30-1 to 2.30-5

Year of Enactment

1976 

1953 
1963
1977 
1972
I9 6 7 , revised 1975 
1968

1973, revised 1975

II. States with Scattered Provisions Relating to Close Corporations 
(references axe to provisions defining the close corporation)

State

1. California
2. Maine
3. Michigan
4. New Jersey*

Statutory Provision

Cal. Corp. Code § I58 
Tit. 13-A, § 102(5)
MSA § 21.200(101), (103) 
Tit. 14a :5-21(3)(b)

Year of Enactment

1975
1973
1972
1972

III. States Which Define the Close Corporation for One Specific Purpose

State

1. Florida
2. New York
3. North Carolina*
4. South Carolina

Statutory Provision

§ 607.107 
BC1 § 620(c)

§ 55-73 
§ 33-11-220

Yc-ar of Enactment

1973 (shareholder agreements) 
19^6 (shareholder management) 
1955 (shareholder agreements) 
1962 (shareholder agreements)

IV. States Which Use the Number of Shareholders as a Defining Factor

State

1. Arizona
2. California
3. Delaware

Number Used

Initially, 10 
10 

30

4. Kansas 30

5. Maine 20

6. Pennsylvania 30

7. Texas 35

‘‘Denotes Model Act State

Other restrictions

Articles provision 
Articles provision 
Articles provision 
No public offering of stock 
Articles provision 
No public offering of stock

Articles provision 
No public offering of stock 
Articles provision 
No public offering of stock 
Unanimous shareholder election

A-l
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V. States Which Use the Marketability of the Corporation's Stock as a Defining' Factor

State General Language _  Other Kest/iofrions

1. Florida (both old and new) "not generally traded on public markets"
2. New Jersey "not listed on nat'l sec. exch."
3. New York "not listed on nat'l sec. exch."
4. North Carolina "not generally traded on Pub. mkts" unanimous s/h election
5. South Carolina "not listed on nat'l sec, exch." unanimous s/h election

VI. States Which Use Shareholder Election as a Defining Factor

Appendix A (cont.)

State

1. Mary l a n d

2. Illinois
3. Arizona
4. Texas
5. North Carolina
6. South Carolina

Other Restrictions 

None
Must use one of five statutory means of transfer restriction 
Cannot have more than 10 initial stockholders 
No more than 35 shareholders; no public offering of stock 
Stock cannot be listed on nat'l sec. exch.
Stock cannot be .listed on nat'l sec. exch.

J*

J
J
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D e l a n e y . W iles. H a y e s, r e i t m a n a Br u b a k e r , ».<c .

JAMES J. DELANEY 
EUGENE F. WILES 
GEORGE N. HAVES 
STANLEY H. REITMAN 
JOHN K. BRUBAKER 
RAYMOND E. PLUMMER. Jr. 
DANIEL A. CERETY 
ROBERT L. EASTAUGH 
STEPHEN M. ELLIS 
CLAY A. YO'JNG

A T T O R N E Y S  A T  L A W  
SUITE 400 

1007 WEST 3RD AVENUE 
ANCHORAGE. ALASKA 99501-1990 

Telephone 279-3581 
TELECOPIER 277-1331 

Area Cooe 907 
TELEX 25-477

M a r c h  30, 1984

KARCN L. HUNT 
WILLIAM E. MOISEY 
MARC O. BOND 
J. MICHAEL MOXNESS 
J. O CELLARS 
GREGORY J. MOTYKA 
JAMES O. FRIOERICI

S e n a t o r  J o s e p h  P. J o s e p h s o n  
A l a s k a  S e n a t e  
C a p i t o l ,  R o o m  5 0 8 / 5 1 0  
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: S B  246
An A c t  R e v i s i n g  the 
C o r p o r a t e  C o d e

D e a r  S e n a t o r  J o s e p h s o n :

E n c l o s e d  is a c o p y  of the r e p o r t  d a t e d  M a r c h  30, 1984 
m a d e  by the T a s k  F o r c e  of the B u s i n e s s  L a w  S e c t i o n  of the A l a s k a  
Bar A s s o c i a t i o n  to the J u d i c i a r y  p l u s  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e s  of the A l a s k a  H o u s e  a s  a g r e e d  to d u r i n g  the c o u r s e  of 
t he p u b l i c  h e a r i n g  in A n c h o r a g e  by s u c h  C o m m i t t e e s  on F e b r u a r y  
24, 1984.

T h i s  is the r e p o r t  d e s c r i b e d  in my M a r c h  12, 1984 
l e t t e r  to y o u  a n d  y o u r  r e s p o n s i v e  M a r c h  16, 1984 c o m m u n i c a t i o n .

n

S H R : j f

cc: A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n
J o h n  W. A b b o t t ,  C h a i r m a n  
L. S. Kurtz, Jr., Esq.
J u d g e  T h o m a s  B. S t e w a r t  

A l a s k a  Bar A s s o c i a t i o n  
P a u l  D. Kelly, Esq.

E X H I B I T  D
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L A W  O F F I C E S
S t r a c h a n , K e l l y  8  P a t t e r s o n

JOHN R. STRAC MAN 
PAUL D. KCLLV 
JOHN O . PATTEPSON

/ *

GOO H STREET 
SUITE 201 

ANCHORAGE, ALASKA 99501 
(907)279-2322 
(907) 33G-G777

M a r c h  30, 1934

H o n o r a b l e  C h a r l i e  B u s s e l l
H o u s e  Labo.' and C o m m e r c e  C o m m i t t e e
P o u c h  V
J u n e a u ,  A l a s k a  99311

Re: R e p o r t  of the T a s k  F o r c e  of the B u s i n e s s  L a w
S e c t i o n  of the A l a s k a  Bar A s s o c i a t i o n  r e g a r d i n g  
HB 343 and SB 246, C o r p o r a t e  C o d e  R e v i s i o n .

Dear R e p r e s e n t a t i v e  Bussell:

E n c l o s e d  p l e a s e  find the r e p o r t  of the T a s k  G r o u p  of the B u s i n e s s  
L a w  S e c t i o n  o f  the A l a s k a  Bar A s s o c i a t i o n .  T h e  r e p o r t  is the 
r e s u l t  o f  s i g n i f i c a n t  e f f o r t s  by m e m b e r s  o f  the task g r o u p  w h o  
took t i m e  out o f  t heir b u s y  p r a c t i c e s  to s e r v e  w i t h o u t  c o m p e n s a­
tion in p r o v i d i n g  t h e i r  e x p e r t i s e  on a s u b j e c t  of  g r e a t  i m p o r t­
ance to the A l a s k a  b u s i n e s s  c o m m u n i t y .  Each m e m b e r  on the task 
g r o u p  has s i g n i f i c a n t  e x p e r i e n c e  as a b u s i n e s s  l a w  p r a c t i o n e r .

A d m i t t e d l y ,  the a c c o m p a n y i n g  r e p o r t  is a b r i e f  r e v i e w  of a 
l e n g t h y  p i e c e  of l e g i s l a t i o n .  T h e  d r a f t e r s  h a v e  a t t e m p t e d  to 
h i g h l i g h t  c e r t a i n  a r e a s  of  c o n c e r n  and h o p e  that this re p o r t  w i l L  
aid the l e g i s l a t u r e .  L i s t e d  b e l o w  are the m e m b e r s  w h o  p a r t i c i­
pated  in the task g r o u p  and their a d d r e s s e s  and p h o n e  n u m b e r s .  
P l e a s e  f e e l  f r e e  to c o n t a c t  t h e  g r o u p  if w e  c a n  be o f  a n y  f u r t h e r  
a s s i s t a n c p  _

V e r y  t r u l y  yours,

Paul D. K e l l y  /  /
C h a i r m a n ,  (
B u s i n e s s  L a w  S e c t i o n
of  the A l a s k a  Bar A s s o c i a t i o n

PDK/ >j 
enc? a s u r e
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L A W  O F F I C E S
S t r a c h a n , K e l l y  8  P a t t e r s o n

JOHN R.STRACHAN 
PAUL O. KELLY 
JOHN O.PATTCRSON

M a r c h  30, 1934

H o n o r a b l e  J o h n  J. C o w d e r y
H o u s e  L a b o r  and C o m m e r c e  C o m m i t t e e
Pouch V
J u n eau, A l a s k a  99811

Re: R e p o r t  of the T a s k  F o r c e  of  the B u s i n e s s  L a w
S e c t i o n  of the A l a s k a  Bar A s s o c i a t i o n  r e g a r d i n g  
HB  343 and SB 246, C o r p o r a t e  C o d e  R e v i s i o n .

Diiar R e p r e s e n t a t i v e  C o w d e r y :

E n c l o s e d  p l e a s e  find the r e p o r t  of the T a s k  G r o u p  of the B u s i n e s s  
L a w  S e c t i o n  of the A l a s k a  Bar A s s o c i a t i o n .  T h e  r e p o r t  is the 
result of s i g n i f i c a n t  e f f o r t s  by m e m b e r s  of  the task g r o u p  who 
took t i m e  out of t h e i r  b u s y  p r a c t i c e s  to s e r v e  w i t h o u t  c o m p e n s a­
tion in p r o v i d i n g  t h e i r  e x p e r t i s e  on a s u b j e c t  of g r e a t  i m p o r t­
ance to the A l a s k a  b u s i n e s s  c o m m u n i t y .  Each m e m b e r  on the task 
g r o u p  has s i g n i f i c a n t  e x p e r i e n c e  as a b u s i n e s s  l a w  p ractioner.

A d m i t t e d l y ,  the a c c o m p a n y i n g  r e p o r t  is a b r i e f  r e v i e w  o f  a 
le n g t h y  p i e c e  of l e g i s l a t i o n .  T h e  d r a f t e r s  have a t t e m p t e d  to 
h i g h l i g h t  c e r t a i n  a r e a s  o f  c o n c e r n  and ho p e  that this re p o r t  w i l l  
aid the leg i s l a t u r e .  L i s t e d  b e l o w  a r e  the m e m b e r s  w h o  p a r t i c i­
pated in the task g r o u p  and t h eir a d d r e s s e s  and p h one num b e r s .  
P l e a s e  f e e l  f r e e  to c o n t a c t  t h e  g r o u p  if w e  c a n  b e  o f  a n y  f u r t h e r  
a s s i s t a n c e .

V e r y  t r u l y  yours,

B u s i n e s s  L a w  S e c t i o n
of the A l a s k a  Bar A s s o c i a t i o n

6BO H STREET 
SUITE 201 

ANCHORAGE , ALASKA 99501 
(907)279-2322 
(007) 33 0-6777

P D K / p j

e n c l o s u r e
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D avid B e n d e l l

R i c h a r d  B l o c k

J u l i u s  B r e c h t

B r i a n  B r u n d i n

M a r k  C o p e l a n d

Ken E g g e r s

B r u c e  Fren/.el

B e n d e l l ,  B e ndell, S i mon 
fit P l a t t
4 7 9 6  B u s i n e s s  Park Blvd. 
S u i t e  4
A n c n o r a g e ,  A l a s k a  9 9 5 0 3  
(907) 5 6 2 - 3 3 4 3

A l a s k a  N a t i o n a l  I n s u r a n c e  
7001 J e w e l  Lake Road 
A n c h o r a g e ,  A l a s k a  99502 
(907) 2 4 8 - 2 6 4 2

H o l l a n d ,  T r e f r y  & Br e c h t  
3003 M i n n e s o t a  D r i v e  
A n c h o r a g e ,  A l a s k a  9 9 5C3 
(907) 272-4471

H u g hes, T h o r s n e s s  G a n t z  
P o w e l l  fit B r u n d i n  
509 W. T h i r d  A v e n u e  
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 7 4 - 7 5 2 2

C o p e l a n d ,  L a n d y e  B e n n e t t  
& W o l f e  
4 20 L S t r e e t  
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 7 6 - 5 1 5 2

Groh, E g g e r s  & P rice 
550 W. 7th A v e n u e  
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 7 2 - 6 4 7 4

A R C O  L a w  D e p a r t m e n t  
711 W. 8th A v e n u e  
A n c h o r a g e ,  A l a s k a  99501 
(907) 2 6 5 - 6 1 0 2

Mem be r s of the Ta sk  Force



R e p r e s e n t a t i v e  Jo h n  J. C o w d e r y  
P a g e  T h r e e

March 30, 1984

Ray G a r d n e r  and 
J o h n  N o r m a n

S t a n  R e i t m a n

R i c h a r d  R o s s t o n

H a r t i g  R h o d e s  N o r m a n  
M a h o n e y  & E d w a r d s  
717 K S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1 
(907) 2 7 4 - 3 5 7 6

D e l a n e y  W i l e s  H a y e s  Reir.man 
& B r u b a k e r  
1007 W. T h i r d  A v e n u e  
A n c h o r a g e ,  A l a s k a  99501 
(907) 279 - 3 5 8 1

Ely, G u e s s  fit Rudd 
510 L S t r e e t  
A n c h o r a g e ,  A l a s k a  99501 
(907) 276-5121
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B U S I N E S S  L A W  

S E C T I O N

M a r c h  30, 1984

H o n o r a b l e  C h a r l i e  Bussell.
H o u s e  L a b o r  and C o m m e r c e  C o m m i t t e e  
P o u c h  V
J u n eau, A l a s k a  99811

Re: R e p o r t  of the T a s k  F orce of the B u s i n e s s  Law
S e c t i o n  of the A l a s k a  Bar A s s o c i a t i o n  r e g a r d i n g  
HB 343 and SB 246, C o r p o r a t e  C o d e  R e v i s i o n .

De a r  Sir:

E n c l o s e d  is a r e v i e w  by the C a s k  F o r c e  of t h e  B u s i n e s s  L a w  
S e c t i o n  of the A l a s k a  Bar A s s o c i a t i o n  of S e n a t e  Bill 246 and 
H o u s e  Bill 343, the C o r p o r a t e  C o d e  Revision.

T h e  R e v i e w  r e p r e s e n t s  a t i m e - l i m i t e d  s t u d y  o f  the b i l l s  and was 
p e r f o r m e d  for the l i m i t e d  p u r p o s e  of b r i n g i n g  to yo u r  a t t e n t i o n  
s o m e  of the p o s s i b l e  legal and e c o n o m i c  c o n s e q u e n c e s  to the 
b u s i n e s s  c o m m u n i t y  and the A l a s k a  public that c o u l d  a r i s e  if the 
b i l l  w e r e  a d o p t e d  in its p r e s e n t  form. W e  u r g e  you, then to 
c o n s i d e r  this o n l y  as such and not an e x h a u s t i v e  s e c t i o n  by 
s e c t i o n  a n a l y s i s  of p r o p o s e d  a m e n d m e n t s  or a s c h o l a r l y  a t t e m p t  at 
o p p o s i t i o n  or r e b u t t a l  to the w o r k  product: o f  the C o d e  R e v i s i o n  
C o m m i s s  i o n .

m  o u r  d e l i b e r a t i o n s ,  we met, b o t h  in s u b c o m m i t t e e s  and
as a w h o l e  T a s k  F o r c e  w i t h  J o h n  A b b o t t ,  C h a i r m a n  o f  t h e  C o d e  
R e v i s i o n  C o m m i s s i o n .  At s o m e  of those m e e t i n g s ,  J e r r y  Kurtx, 
a n o t h e r  m e m b e r  o f  the C o m m i s s i o n ,  was a l s o  present. At these 
m e e t i n g s  t here w a s  c a n d i d  e x c h a n g e s  of v i e w s  on the bills. In 
addit i o n ,  w e  w e r e  a d v i s e d  thac P r o f e s s o r  Dan F e s s l e r  was a vail 
a b l e  to m e e t  w i t h  us, a l t h o u g h  a t  a d a t e  t o o  l a t e  to a s s i s t  us 
w i t h  this r e p o r t  g i v e n  the t i m e  c o n s t r a i n t s  put on o u r  w o r k  by 
your C o m m i t t e e s .

I n d i v i d u a l  s e c t i o n s  o f  the bills a r e  c o m m e n t e d  up o n  in 
the a t t a c h e d  r e v i e w ,  but c o n s i d e r i n g  the b i l l s  as a who l e ,  we  
w o u l d  m a k e  the f o l l o w i n g  o b s e r v a t i o n s :



A L A S K A  B A R  A S S O C I A T I O N
P O  B O X  279. A N C H O R A G E . A LA SKA  99510. (907) 272-7469

B U S I N E S S  L A W  

S E C T I O N

M a r c h  30, 1984

H o n o r a b l e  J o h n  J. C o w d e r y
H o u s e  L a b o r  and C o m m e r c e  C o m m i c c e e
P o u c h  V
J u n e a u .  A l a s k a  99811

Re: Report; of Che T a s k  Force of Che B u s i n e s s  L a w
S e c c i o n  of Che A l a s k a  Bar A s s o c i a c i o n  r e g a r d i n g  
HB 343 and SB 246, C o r p o r a C e  C o d e  R e v i sion.

Dear Sir.

E n c l o s e d  is a r e v i e w  by Che T a s k  F o r c e  o f  C h e  B u s i n e s s  L a w  
S e c c i o n  of  che A l a s k a  Bar A s s o c i a c i o n  of S e n a c e  Bill 246 and 
H o u s e  Bill 343, Che C o r p o r a C e  Co d e  Revision.

T h e  R e v i e w  r e p r e s e n c s  a C i m e - l i m i c e d  s C u d y  of Che b i lls and was 
p e r f o r m e d  for Che l i m i C e d  p u r p o s e  of b r i n g i n g  Co y o u r  accent; Lon 
s o m e  of che p o s s i b l e  Legal and e c o n o m i c  c o n s e q u e n c e s  Co che 
b u s i n e s s  c o m m u n i C y  and che A l a s k a  public chaC c ould a r i s e  if che 
b i l l  w e r e  a d o p C e d  in iCs p r e s e n c  form. We  urge you, Chen Co 
c o n s i d e r  chis o n l y  as such and noc an e x h a u s C i v e  s e c c i o n  by 
s e c c i o n  a n a l y s i s  o f  p r o p o s e d  a m e n d m e n C s  or a s c h o l a r l y  aCCeinpC aC 
o p p o s i c i o n  or r e b u C C a l  Co Che w o r k  p r o d u c e  of Che C o d e  R e v i s i o n  
C o m m i s s  i o n .

In o u r  d e l i b e r a c i o n s , we mec, b o c h  in s u b c o m m i c c e e s  and 
as a w h o l e  T a s k  F o r c e  w i c h  J o h n  A b b o C C ,  C h a i r m a n  o f  che C o d e  
R e v i s i o n  C o m m i s s i o n .  Ac s o m e  of chose m e e c i n g s ,  J e r r y  Kurcz, 
a n o c h e r  m e m b e r  o f  Che C o m m i s s i o n ,  was al s o  presenc. Ac Chese 
m e e c i n g s  C h e r e  w a s  c a n d i d  e x c h a n g e s  cf v i e w s  on che bills. In 
a d d i Cion, we  w e r e  a d v i s e d  ChaC P r o f e s s o r  Dan F e s s l e r  w a s  a v a i l­
a b l e  Co m e e C  w i c h  us, a l c h o u g h  ac a d a c e  C o o  l a C e  Lo a s s i s t  us 
w i c h  chis r e p o r c  g i v e n  che Citne c o n s t r a i n t s  put; on our w o r k  by 
y o u r  C o m m i c c e e s .

I n d i v i d u a l  s e c t i o n s  of the bills are c o m m e n c e d  up o n  in 
che a C t a c h e d  r e v i e w ,  hue c o n s i d e r i n g  che bills as a wh o l e ,  we 
w o uld m a k e  che f o l l o w i n g  o b s e r v a C i o n s :
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1. A n y  m a j o r  r e v i s i o n  of a c o m p r e h e n s i v e  b o d y  of law, 
s u c h  as Che C o r p o r a t e  Code s h o u l d  include as one of iCs 
o b j e c t i v e s ,  m a k i n g  the p r a c t i c e  of law and b u s i n e s s  o p e r a t i o n s  
u n d e r  the C o d e  e a s i e r  and m o r e  explicit.

W e  b e l i e v e  the p r o p o s e d  b i l l  g o e s  a l o n g  w a y  to m a k e  the 
l a w  m o r e  e x p l i c i t  than our c u r r e n t  Code in m a n y  aspects, but not 
n e c e s s a r i l y  e a s i e r  u n d e r  w h i c h  to p r a c t i c e  or c o n d u c t  business. 
F o r  an A l a s k a n  p r a c t i o n e r ,  f a r  m o r e  w o r k  n e e d s  to be d o n e  in 
c a r e f u l l y  d r a f t i n g  A r t i c l e s ,  B y - l a w s  and o t h e r  d o c u m e n t s  than is 
c u r r e n t l y  the case. W h i l e  it m a y  be the intent to e n c o u r a g e  the 
p r e v e n t i v e  p r a c t i c e  of l a w  and reduce r e m e d i a l  litiga t i o n ,  in the 
v a s t  m a j o r i t y  o f  r ^ s r s ,  w e  t h i n k  it w i l l  m e r e l y  r a i s e  the c o s t  of  
g o i n g  into b u s i n e s s  in the c o r p o r a t e  form.

For the o u t - o f - s t a t e  p r a c t i o n e r ,  the p r o b l e m  is c o m ­
pounded, b e c a u s e  as m o r e  s t a t e s  a d o p t  the r e v i s e d  M o d e l  Act, 
Alaska's u n i q u e  d e p a r t u r e s  w i l l  r e q u i r e  s p e c i a l  t i m e  and s t udy to 
a s s u r e  c o m p l i a n c e .

2. T h e  B ills c o n t a i n  ve r y  m a t e r i a l  d e p a r t u r e s  from 
c u r r e n t  l a w  in s u b s t a n t i v e  r i g h t s  and l i a b i l i t i e s  a m o n g  c o r p o r a t e  
m a n a g e m e n t ,  s h a r e h o l d e r s ,  c r e d i t o r s ,  s e c o n d a r y  a c q u i r e r s  of 
s h a r e s  and third p a r t i e s  d o i n g  b u s i n e s s  w i t h  A l a s k a n  and even 
fore i g n  c o r p o r a t i o n s  in Alaska.

W e  h a v e  two c o n c e r n s  a b o u t  these d e p a r t u r e s .  First, 
s o m e  s u b s t a n t i v e  changes, such as the p r o p o s e d  l i m i t a t i o n s  on 
d i s t r i b u t i o n s  and the p r o p o s e d  d i r e c t  l i a b i l i t y  o f  O f f i c e r s  and 
D i r e c t o r s  to c r e d i t o r s  are s i g n i f i c a n t  b a r r i e r s  to s t i m u l a t i o n  of 
c o m m e r c i a l  a c t i v i t y  in the s t a t e  a n d  o u g h t  n o t  to be a d o p t e d  as 
this state's p u b l i c  policy. Second, w e  b e l i e v e  that p a s s i n g  a 
l a w  this s e s s i o n  ^ith a J u l y  1, 1984, e f f e c t i v e  d a t e  that c o n­
tains such s i g n i f i c a n t  c h a n g e s  wi L l  prove to be an u n w a r r a n t e d  
s h o c k  on the p r a c t i c i n g  bar, the a f f e c t e d  b u s i n e s s  c o m m u n i t y  and 
the public.

3. M a n y  p r o v i s i o n s  of the c u r r e n t  A l a s k a  C o r p o r a t i o n s  
C o d e  m e r i t  a t t e n t i o n  and a n y  t h o r o u g h  r e v i s i o n  o f  the Code should 
a n a l y z e  t h ese s p e c i a l  p r o v i s i o n s  to test t heir c u r r e n t  value.
M a n y  of t hese p r o v i s i o n  such as r e g i s t r a t i o n  of c o n t r o l l i n g  
o u t - o f - s t a t e  s h a r e h o l d e r .. and d i s c l o s u r e  of a l i e n  o w n e r s h i p ,  are 
ripe for e l i m i n a t i o n .
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W e  found n u m e r o u s  o c c a s i o n s  in the b i l l s  and the 
a c c o m p a n y i n g  c o m m e n t s  w h e r e  these p r o v i s i o n s  w e r e  r e s t a t e d  in 
the r e v i s i o n  w i t h o u t  e x p l a n a t i o n s  to their c o n t i n u i n g  value.

4. In Ma r c h ,  1983, a final e x p o s u r e  d r a f t  of the r e­
vi s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  Act d r a f t e d  a f t e r  m u c h  c a r e f u l  
study, u n d e L the a u s p i c e s  of the A m e r i c a n  Bar A s s o c i a t i o n  was 
released. T h e  r e v i s e d  M o d e l  A c t  is the p r o d u c t  of top legal and 
b u s i n e s s  p r o f e s s i o n a l s  from ac r o s s  the nation.

W e  r e c o g n i z e  that P r o f e s s o r  F e s s l e r  has d r a w n  liberally, 
in his p r o p o s a l s  to the Co d e  R e v i s i o n  C o m m i s s i o n  vnrsion, from 
the M o d e l  B u s i n e s s  C o r p o r a t i o n  Act b e f o r e  its 1983 revision. 
S u b m i t t e d  h e r e w i t h  for your r e f e r e n c e  is a c o p y  of the M a r c h  1983 
M o d e l  Act draft. The final v e r s i o n  is due to be p u b l i s h e d  in the 
s u m m e r  of 1984, w i t h  m i n o r  changes.

S o m e  m e m b e r s  of the? T a s k  F o r c e  h a v e  r e v i e w e d  the revised 
M o d e i  Act and the a c c o m p a n y i n g  c o m m e n t a r y  had the b e n e f i t  of 
n a t i o n w i d e  c o n s i d e r a t i o n  by p r a e t i o n e r s  rad a c a d e m i c i a n s  and, to 
the e x t e n t  a d o p t e d  it? o t h e r  states, wi l l  e n h a n c e  i n t e r s t a t e  
c o r p o r a t e  c o m m e r c e .  In our o p i n i o n  if a c o m p r e h e n s i v e  r e vision 
is d e e m e d  n e c e s s a r y ,  the r e v i s e d  M o d e l  Act is the a p p r o p r i a t e  
v e h i c L e  for A l a s k a  to utilize.

F u r t h e r m o r e ,  w e  u r g e  c o n s i d e r a t i o n  of the M o d e l  A c t  b e c a u s e  its 
a d o p t i o n  in m a n y  s t a t e s  w i l l  p r o v i d e  a bo d y  of d e c i s i o n a l  law 
u p o n  w h i c h  A l a s k a n s  m a y  d r a w  for g u i d a n c e  in i n t e r p r e t i n g  the 
Act, s o m e t h i n g  a v e r y  u n i q u e  Act w o u l d  not ha v e  availabLe. in 
a d d i t i o n ,  an e x t e n s i v e  legal c o m m e n t a r y  a c c o m p a n i e s  the M o d e L  
A c t  a i d i n g  the r e a d e r  in a c l e a r  u n d e r s t a n d i n g  of the p r ovisions. 
F i n a l l y ,  as is t h e  c a s e  w i t h  the o l d  M o d e l  Ac t ,  the d r a f t m e n  of 
the r e v i s e d  M o d e l  Act w i l l  p r o v i d e  m o d e l  b y l a w s  and o f f i c i a l  
c o r p o r a t e  f o r m s  to a s s i s t  the public. Th i s  sh o u l d  s i g n i f i c a n t l y  
r e d u c e  legal costs.

W e  hope that this r a t h e r  h u r r i e d  r e v i e w  is useful to 
your c o m m i t t e e s  in y o u r  own d e l i b e r a t i o n s  on the bills.

It is our v i e w  that there are n u m e r o u s  q u e s t i o n s  a b o u t  
s p e c i f i c  p r o v i s i o n s  in the that the C o m m i t t e e s  sh o u l d  requ i r e  
m o r e  study.
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S i n c e  che H3 343 c a r r i e s  such i m p o r t a n t  c o n s e q u e n c e s  
a n d  t h e r e  h a s  b e e n  no  s h o w i n g  o f  u r g e n c y  to c h a n g e  the law, 
n o t h i n g  is lost by d e f e r r i n g  a c t i o n  on a n e w  c o m p r e h e n s i v e  code 
for A l a s k a  u n t i l  n e x t  session. By so doing, che l e g i s l a t u r e  
c o u l d  a c c o m p l i s h  the f o l l o w i n g :

a. g i v e  the L e g i s l a t u r e ,  Code R e v i s i o n  C o m m i s s i o n ,  
and the p u b l i c  a m e a n i n g f u l  o p p o r t u n i t y  to f ully 
c o n s i d e r  the r e v i s e d  M o d e l  Act;

b. g i v e  all s e c t o r s  of the b u s i n e s s  c o m m u n i t y  
an o p p o r t u n i t y  to c o n s i d e r  and p r o p o s e  s p e c i f i c  
a m e n d m e n t s ;

c. e x p l a i n  to the n o n - l a w y e r  b u s i n e s s  c o m m u n i t y  
the L e g i s l a t u r e ' s  int e r e s t  in r e v i s i n g  the Code 
and s e e k  an e x p r e s s i o n  of s u p p o r t  or c o n c e r n  from 
a f f e c t e d  e c o n o m i c  sectors.

The T a s k  Force is w i l l i n g  to c o n t i n u e  w o r k i n g  w i t h  your 
C o m m i t t e e s  and w i t h  the C o d e  R e v i s i o n  C o m m i s s i o n  t o w a r d s  a hi LI 
that is the b e s t  p o s s i b l e  s t a t u t e  for A l a s k a n s .

Yours  c o r d i a l l y ,

^  >  / V  t/ X /
R i c h a r d  B l o c k  
T a s k  G r o u p  Cha i rinan

KB/pj
e n c l o s u r e s



A.S. 10.06.005. P u r p o s e s . T h i s  s e c t i o n  a s s u m e s  that 
b a n k s  and i n s u r a n c e  c o m p a n i e s  have w i t h i n  t h e i r  r e s p e c t i v e  r e g u­
lat o r y  s t a t u t e s  c o m p r e h e n s i v e  p r o v i s i o n s  d e a l i n g  w i t h  i n c o r p o r a­
tion. As to banks, there m a y  be s o m e  j u s t i f i c a t i o n  for that 
a s s u m p t i o n ,  but c o r r e l a t i v e  c h a n g e s  to the b a n k i n g  l a w  w o u l d  h a v e  
to be a d o p t e d  to a s s u r e  no conflict or gap. As to s t o c k  in­
su r a n c e  c o m p a n i e s ,  t h ere is a s t a t u t o r y  p r o v i s i o n  for s p e c i a l  
d i f f e r e n c e s  b e t w e e n  the g e n e r a l  c o r p o r a t i o n  code and the in­
c o r p o r a t i o n  p r o v i s i o n s  a f f e c t i n g  i n s u r a n c e  c o m p a n i e s ,  but A.S. 
21.69 does not p r o v i d e  a c o m p r e h e n s i v e  s c h e m e  for all c o r p o r a t e  
m a t t e r s ,  c e r t a i n l y  n o t  as c o m p r e h e n s i v e  as the p r o p o s e d  code. 
E i t h e r  the Co d e  s h o u l d  be m a d e  a p p l i c a b l e  to i n s u r a n c e  c o m p a n i e s  
or the I n s u r a n c e  Co d e  m o d i f i e d  to m a k e  it a m o r e  c o m p r e h e n s i v e  
s t a t u t o r y  s c h e m e  for r e g u l a t i n g  c o r p o r a t e  a f f a i r  .

A.S. 10.06.010. G e n e r a l  P o w e r s . T h e  C o d e  w o u l d  not 
p r o h i b i t  loans to o f f i c e r s  and d i r e c t o r s  w h i c h  is a c h a n g e  from 
c u r r e n t  A l a s k a  law. W e  d e t e c t  as a m a i n  t h e m e  in t h e  C o d e ,  a 
t e n d e n c y  to r e q u i r e  f i n a n c i a l  l e g i t i m i z a t i o n  of the c o r p o r a t i o n ,  
i.e. a t e n d e n c y  to r e q u i r e  p r e s e r v a t i o n  of its f i n a n c i a l  s u b­
st a n c e  for the p r o t e c t i o n  of c r e d i t o r s  and s t o c k h o l d e r s .  This 
p e r m i s s i o n  to m a k e  loans to o f f i c e r s  and d i r e c t o r s  tends to 
d e f e a t  that o b j e c t i v e .

E l s e w h e r e  in the code is s p e c i f i c  a u t h o r i t y  for the 
c o r p o r a t i o n  to i n d e m n i f y  o f f i c e r s  and d i r e c t o r s .  If the 
" c o o k b o o k "  a p p r o a c h  is intended, w o u l d  it not be a p p r o p r i a t e  to 
list a u t h o r i t y  to i n d e m n i f y  as one of the c o r p o r a t i o n ' s  
e n u m e r a t e d  p o w e r s ?

A.S. 10.06.015. U l t r a  V i r e s . Th i s  is a w o r t h y  p r o­
tecti o n  for A l a s k a n s  in d e a l i n g  w i t h  f o r e i g n  c o r p o r a t i o n s .
T h o u g h  w e  are not f a m i l i a r  w i t h  any a s s e r t i o n s  of  " U l t r a  Vires" 
by f o r e i g n  c o r p o r a t i o n s  in A l a s k a  to a n n u l  a c o n t r a c t  m a d e  here, 
the p u b l i c  p o l i c y  a p p r o a c h  of this s e c t i o n  is w e l c o m e .

ARTICLES* 1 . C O RP OR AT E PURPOSES A N D  POWKRS
By: Richard Block, David Bendell and Hark Co peland
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A R T I CL E  2. NAM E AND SE RV IC E  OF PROCESS
By: Richar d Block, Daivd Bendell and Mark Copeland

I

A.S. 10.06.105. C o r p o r a  tie N a m e . P r o h i b i t i o n  of use of
the w o r d s  "city", "borough" or "viLL a g e "  w o u l d  o u t l a w  a n u m b e r  of 
c u r r e n t l y  v a l i d  t r ade n a m e s  in A l a s k a  su c h  as " V i l l a g e  Inn" and
" City Electric". T h e  d e t e r m i n a t i o n  of d e c e p t i v e  s i m i l a r i t y
s h o u l d  be left to the D i r e c t o r  of the C o r p o r a t i o n  D i v i s i o n  as it 
is now, w i t h o u t  n u m e r o u s  s t a t u t o r y  r e s t r i c t i o n s .

A.S. 10.06.105(c). P r o h i b i t i o n  of the w o r d  " L i m i t e d "  by
o t h e r  than a c o r p o r a t i o n  w o u l d  p r e c l u d e  its use in A l a s k a  Ky a 
li m i t e d  p a r t n e r s n i p .

A.S. 1 0 . 0 6 . 1 3 5 - 1 4 5 .  P r o c e d u r e  for R e g i s t r a t i o n  of
C o r p o r a t e  N a m e . T h e s e  s e c t i o n s  e s t a b l i s h  a p r o c e d u r e  tor 
r e s e r v a t i o n  of n a m e  and r e g i s t r a t i o n  of  n a m e  w h i c h  is m o r e  
c o m p l e x  and m o r e  d e m a n d i n g  than c u r r e n t  p r o c e d u r e s .

A.S. 10. 0 6 . 1 5 5 .  R e g i s t r a t i o n  o f  A g e n t  by N o n r e s i d e n t  
A g e n t . T h i s  s e c t i o n  is indeed a r e c o d i f i c a t i o n  of a 1983 
a m e n d m e n t  to e x i s t i n g  A l a s k a  law, but is b e l i e v e d  to be an 
u n n e c e s s a r y  b u r d e n  on c o r p o r a t i o n s  w i t h  o u t - o f - s t a t e  investors.
If the b a s i c  c o n c e p t  of c o r p o r a t e  e x i s t e n c e  is a v a l i d  one, there 
s h o u l d  b e  n o  v a l i d  r e a s o n  f o r  p r e s e r v i n g  a m e a n s  o f  r e a c h i n g  its 
c o n t r o l l i n g  s h a r e h o l d e r s .

A.S. 10.06.175. S e r v i c e  of P r o c e s s  on C o r p o r a t i o n .
T h i s  i m p o s e s  a l a r g e r  b u r d e n  on p l a i n t i f f s  to s e e k  o u t  a m o r e  
d i r e c t  link to the c o r p o r a t i o n  for a f f e c t i n g  s e r v i c e  of p r o cess 
than the D i r e c t o r  of D i v i s i o n  of C o r p o r a t i o n s .  G e n e r a l l y  this is 
r e g a i d e d  as a b e n e f i c i a l  change.

1 1  - 1



A R T I C L E  3. FORMATION OF C O RP OR ATIONS
By: Richard Block, David BendelL and Mark Copeland

A.S. 10.06.208. A r t i c l e s  of I n c o r p o r a t i o n . This, like 
s e c t i o n  155, c a r r i e s  f o r w a r d  the p a r o c h i a l  r e q u i r e m e n t  for d i s­
cl o s i n g  the i n v o l v e m e n t  of o u t s i d e r s  in A l a s k a n  c o r p o r a t i o n s .  
S i n c e  no l a w  p r o h i b i t s  foreign or a l i e n  p a r t i c i p a t i o n ,  w h y  sh o u l d  
t h e r e  be s p e c i a l  r e q u i r e m e n t s  for d i s c l o s i n g  their i n v o l v e m e n t ?

A.S. 10.06.208(6). T h e r e  is i n h e r e n t  in this p r o v i s i o n  
the r e q u i r e m e n t  for a s p e c i f i c  d e t a i l i n g  of che r e l a t i v e  rights 
and p r i v i l e g e s  o f  v a r i o u s  c l a s s e s  and se r i e s  of sha r e s  of stock. 
Vie q u e s t i o n  the n e c e s s i t y  of such s p e c i f i c i t y  if, by re a s o n  of 
s e c t i o n  315, the B oard m a y  be g iven the a u t h o r i t y  to d e t e r m i n e  
the r i g h t s  and p r i v i l e g e s  of p a r t i c u l a r  s e r i e s  by its o w n  
r e s o l u t  i o n .

A S  . 1 0 . 0 6 . 2 1 0 .  A rticles of I n c o r p o r a t i o n : O p t i o n a l
P r o v i s i o n s .

210(1)(C). This p r o v i s i o n  r e q u i r e s  that for a r e stric- 
tior on q u a l i f i c a t i o n s  of s h a r e h o l d e r s  is to be effective, the 
restri cions m u s t  be set out in the A r t i c l e s .  T h i s  could prove 
to bi. a b u r d e n  for a c o r p o r a t i o n  w h i c h  w i s h e s  to q u a l i f y  an 
o f f e i i n g  u n d e r  one of the e x e m p t i o n s  u n d e r  the F e d e r a l  S e c u r i t i e s  
Act. It w o u l d  a p p e a r  that c o n t i n u e d  m o d i f i c a t i o n  of the A r t i c l e s  
w o u l d  be r e q u i r e d  to tailor the s h a r e h o l d e r  q u a l i f i c a t i o n s  to the 
n e e d s  of d i f f e r i n g  off e r i n g s .

2 1 0 ( 1 ) (H). C e r t a i n  f o r m s  of b a n k  and o t h e r  i n s t i t u t i o n a l  
b o r r o w i n g  r e q u i r e  chat v o t i n g  ri g h t s  bo c o n f e r r e d  in che event of 
d e fault. It is hard to k n o w  u n til the b o r r o w i n g  a r r a n g e m e n t s  are 
m a d e  w h a t  the t e r m s  o f  s u c h  an a g r e e m e n t  w i l l  be, y e t  the 
A r t i c l e s  m u s t  p e r m i t  this authority. It c o u l d  p rove fatal to a 
b o r r o w i n g  t r a n s a c t i o n  if the deal w e r e  held up p e n d i n g  a p p r o v a l  
of an a m e n d m e n t  to the A r t i c l e s  of I n c o r p o r a t i o n .

As a g e n e r a l  o b s e r v a t i o n ,  it w o u l d  a p p e a r  that Che 
g e n e r a l  t h r u s t  o f  t h e s e  s e c t i o n s  is to u s e  the A r t i c l e s  as m u c h  
as a p r o s p e c t u s  and d i s c l o s u r e  s t a t e m e n t  as an o r g a n i c  d o c u m e n t  
to b r i n g  Che c o r p o r a t i o n  into existence. T h i s  may, w o  suspect, 
be a s k i n g  the c o r p o r a t i o n  to u n d u l y  tie its hands, s ince c h a n g e s  
to the A r t i c l e s  are m a d e  o n l y  a f t e r  s o m e  t i m e  and diffic u l t y ,  
p a r t i c u l a r l y  if there are m a n y  s h a r e h o l d e r s .
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A.S. 1 0.06.223. O r g a n i z a t i o n  M e e t i n g . F o r  m o s t  p r i v a t e  
c o r p o r a t i o n s ,  it s e e m s  u n n e c e s s a r y  to r e q u i r e  20 days n o t i c e  
b e f o r e  the o r g a n i z a t i o n  meeting. We s u s p e c t  that ei t h e r  the first 
m e e t i n g  w i l l  be a " p a p e r "  m e e t i n g  o n l y ,  in w h i c h  che c a s e  the 
r e q u i r e m e n t  w i l l  be e s s e n t i a l l y  igno r e d  cr the c a r e f u l  l a w y e r  
w i l l  h a v e  to i n s i s t  on  a b a s i c a l l y  n e e d l e s s  d e l a y  in the 
i n c o r p o r a t i o n  process.

A.S. 10.06.230. By-laws: N u m b e r  of D i r e c t o r s . T h e r e  is 
o f f e r e d  no re a s o n  for p u t t i n g  s t a t u t o r y  p a r a m e t e r s  on the n u m b e r  
of d i r e c t o r s  that m a y  be pl a c e d  upon the Board. As long as the 
n u m b e r  d o e s  n o t  e x c e e d  the l i m i t s  if a n y  p l a c e d  in the A r t i c l e s ,  
the Board s h o u l d  not be f u r t h e r  r e s t r i c t e d  in b r i n g i n g  n e e d e d  or 
iesired ta l e n t  to its midst.
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AR TI CL E 4. CO RPORATE  F I N A N C E .
By: Richard Block^ David Bendell and Mark Cope Land

A.S. 1 0.06.j 2 0 / 323. F i l i n g  of S t a t e m e n t . T h e s e  s e c t i o n s  
c r e a t e  a n e w  w a y  to a m e n d  the A r t i c l e s - d e t e r m i n e  the s p e c i f i c s  of 
a n e w  s t o c k  o f f e r i n g  a n d  f i l e  a d e s c r i p t i o n  o f  the n e w  i s s u e  w i c h  
D i v i s i o n  of C o r p o r a t i o n s .  A s s u m i n g  that che o f f e r i n g  does not 
r e q u i r e  f i l i n g  for a s e c u r i t i e s  p e r m i t ,  chose s e c t i o n s  w o u l d  be 
t a n t a m o u n t  to m a k i n g  a se< irities filing a n y w a y ,  w i t h  u n c l e a r  
r e s p o n s i b i l i t i e s  on the D i r e c t o r  of the C o r p o r a t i o n s  D i v i s i o n  in 
d e a l i n g  w i c h  the f i l i n g  w h e n  it is m a d e .

A.S. 10.06.325. R e d e m p t i o n  of S h a r e s . T h i s  p r o v i s i o n
u n n e c e s s a r i l y  p r o h i b i t s  w h a t  is b e l i e v e d  to be a v a l i d  form of 
c o r p o r a t e  f i n a n c i n g ,  a s e c u r i t y  w i t h  a put. So long as all 
p a r t i e s  a r e  c o g n i z a n t  o f  the t e r m s  t h e r e  is no r e a s o n  to p r o h i b i t  
such a f i n a n c i n g  option.

A.S. 10.06.333. I'or f e i ture of Sha r e s . We h e r e  re­
itera t e  o u r  c o n c e r n  for r e q u i r i n g  tiie b y - L a w s  to c o n t a i n  things 
t h a t  c a n  a n d  o u g h t  to be m e r e l y  a m a t t e r  o f  c o n t r a c t .  R e m e d i e s  
for f a i l u r e  to pay for s u b s c r i b e d  shares are n e e e s s a r i l v  c o n­
tained in w h a t  ev e r  d o c u m e n t  the s u b s c r i b e r  signs, m a k i n g  r e­
s t a t e m e n t  in the by-lav/s redundant. F u r t h e r m o r e ,  the stat u t e  
b e c o m e s  u n d u l y  s p e c i f i c  in the rig h t s  of a d e f a u l t i n g  subscriber, 
i n c l u d i n g  g i v i n g  h i m  a v e s t e d  right in the r e a l i z e d  a p p r e c i a t i o n
in the v a L u e  o f  sh a r e s  for w h i c h  he has failed to pay.

A.S. 10.06.348. C e r t i f i c a t e s  R e p r e s e n t i n g  S h a r e s . It 
is our c o n c e r n  w h e t h e r  the p r e s e r v a t i o n  of the c e r t i f i c a t e  c o n­
cept, even w i t h  the a u t h o r i t y  for f a c s i m i l e  s i g n a t u r e ,  really 
w i l l  f a c i l i t a t e  g o i n g  to a b o o k  e n t r y  r e g i s t r a t i o n  of share­
o w n e r  ship c a p a b i l i t y .

A.S. 10.06.3 5 5. I s s u a n c e  of F r a c t i o n a l  S h a r e s  or 
S c r i p t . The p r o p o s e d  s t a t u t e  preclude.*; the s i m p l e s t  m e t h o d  of 
d e a l i n g  w i t h  f r a c t i o n a l  interests, the p a y m e n t  of cash. It is 
r e a l i g n m e n t  of p u b l i c  p o l i c y  to p i o v i d o  p r o t e c t i o n  of che 
in t e r e s t s  of i n f i n i t e s i m a l  m i n o r i t y  s h a r e h o l d e r s  by i n c r e a s i n g  
the a d m i n i s t r a t i v e  b u r d e n  on the corporation.
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A.S. 10.06.358-363. The  Fin anc i al s.  T h e s e  s e c ti on s 
i n t r o d u c e  o n e  of  the m o s t  s i g n i f i c a n t  of  s u b s t a n t i v e  c h a n g e s  to 
the c o r p o r a t e  l a w  of this state. To a c h i e v e  the i n t e n d e d  re sul t 
of p r e v e n t i o n  o f  a s s e t  d i s s i p a t i o n  for the p r o t e c t i o n  of 
cr e d i t o r s ,  the C o m m i s s i o n  does  a w a y  w i t h  the c o n c e p t  of "par 
value", e s t a b l i s h e s  n e w  c r i t e r i a  and m o r e  s t r i n g e n t  c r i t e r i a  
w h i c h  m u s t  be m e t  b e f o r e  d i v i d e n d s  m a y  be d e c l a r e d  and i m p o s e s  
u p o n  the c o r p o r a t e  o f f i c e r s  and d i r e c t o r s  s t a n d a r d s  for d e t e r­
m i n i n g  th e p r o p r i e t y  of  d i v i d e n d s  t h a t  c a n  o n l y  be m e t ,  in o u r  
op in ion , by o b t a i n i n g  a c e r t i f i e d  p u b l i c  a ud it  o f  the bo oks to 
d e t e r m i n e  if the c r i t e r i a  ha ve  been sat isfied.

It is n o t  w i t h i n  the p r o v i n c e  o f  t h i s  r e v i e w  to d i s c u s s  
the p r o p r i e t y  of  the pu b l i c  po l i c y  pr ov i si on s,  a l t h o u g h  the T a s k  
F o rc e do es  not b e l i e v e  that the f i n a n c i a l  p r o b l e m s  of d eb to rs  
h a v e  be en  o c c a s i o n e d  by ab u s e s  that w o u l d  be s t o p p e d  by these 
p r o v i s io ns .  It is, ho we ve r , our d e s i r e  to b r i n g  to the a t t e n t i o n  
of the C o m m i t t e e s ,  w h a t  we p e r c e i v e  as the s i g n i f i c a n t  i m p a c t s  of 
these p r o v i s i o n s .

T h e  o i l  o f the f r e e  e n t e r p r i s e  s y s t e m  is c a p i t a l  and  the 
tr ic k for a s t a t e  that has as one of its m a n i f e s t o s ,  the a t t r a c­
tion o f c ap ita l,  is to cr ea t e an e n v i r o n m e n t  that p e r m i t s  the 
fre es t use  of that c a p i t a l  c o n s i s t e n t  w i t h  e q u i t y  and fa irn es s 
for all i n v o l v e d  w i t h  the ent erprise. R e c o g n i z i n g  that this last 
s t a t e m e n t  in a se nse begs  the issue, n o n e t h e l e s s ,  for the last 
m a n y  de ca de s , at least, it has not s e e m e d  u n f a i r  to c r e d i t o r s  to 
p e r m i t  b u s i n e s s  o r c e r p r i s e  the l a t it ud e to s t r u c t u r e  their 
c a p i t a l  to m a x i m .zn their l e v e r a g e d  use of the resource, m o v i n g  
m o n e y  from  o n e  e n t e r p r i s e  to another.

T h e  l e g i s l a t u r e  sh oul d c o n s i d e r  c a r e f u l l y  w h a t  impact 
t h e r e  w i i L  h e  on th e a t t r a c t i o n  o f  capital, to an e n t e r p r i s e  t h a t  
m u s t  by l aw  r e d u c e  their l e v e ra g e o p p o r t u n i t y .

A.S. 1 0.06.368. E x c e p t ion for P u r c h a s e  or R e d e m p t i o n  of 
S h a r e s of D e c e a s e d  S h a r e h o l d e r . T h i s  p r o v i s i o n  is of cou rs e 
i m p o r t a n t , but we  ca n n o t  u n d e r s t a n d  w h y  the a u t h o r i t y  is l i m i t e d  
to p r o c e e d s  o f  i n s u r a n c e  beyotid the p r e m i u m s  paid. In ot her  
words, if o v e r  t i m e  $25,000 w e r e  paid In p r e m i u m s  for $500,000 
life i n s u r a n c e  to fund a b uy -o ut  pr ov is ion , the c o r p o r a t i o n  co uld  
o n l y  pay  $ 4 7 5 , 0 0 0 .

A .S . 1 0 . 0 6 . 3 7 8  L i a b ility o f S h a r e h o l d e r s  R e c e i v i ng 
l’r o h i hi ted D i s t r i b u t i o n . Th is p r o v i s i o n  ra ise s s o m e  in t e r e s t i n g  
p r o s p e c t i v e  p r o b l e m s .
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Lr s h o u l d  be  n o t e d  c h a t  t h e r e  a r e  s o m e  on  the  T a s k  F o r c e  
that w o n d e r  w h y  k n o w l e d g e  of  the i m p r o p r i e t i e s  of  the d i s t r i b u­
tion is r e q u i s i t e  to the ca use  of  action. T h e y  a r g u e  that if the 
d i s t r i b u t i o n  is w r o n g f u l ,  akin to theft fr om  the c re d i t o r s ,  it 
s ho u l d  be re tur ne d, eve n though they m a y  not ha v e a c t u a l l y  had 
k n o w l e d g e  of its ill ici t nature.

It. is s u s p e c t e d  by the T a s k  F o r c e  that this s e c t i o n  could 
be the f o u n d a t i o n  for a w h o l e  n e w  so ur c e  of c o m p l i c a t e d  and 
e x p e n s i v e  li tig ati on .
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A R T I C L E  5. S H A R E H O L D E R S

By: Br ian  J. B r u n d i n

A.S. 1 0 . 0 6 . 4 0 5  M E E T I N G S  OF  S H A R E H O L D E R S .

This SfOv.'on p r o p o s e s  chree c h a n g e s  Co che c u r r e n c  
A l a s k a  B u s i n e s s  C o r p o r a t i o n  A»_c. T he  r irsc is ChaC a s h a r e h o l d e r  
m a y  p e c i c i o n  for a c o ur c orde. chaC an a n n u a l  s h a r e h o l d e r  m e e c i n g  
be held if on e has noc been hel d w i c h i n  any 1 3 - m o n c h  period. The 
s e c o n d  is r e m o v a l  o f  che p r o v i s i o n  t h a t  f a i l u r e  Co h o l d  che 
an n u a l  m e e c i n g  ac che d e s i g n a C e d  ri me  do e s no c w o r k  a f o r f e i c u r e  
or d i s s o l u c i o n  of che cor po ra ti o n.  The Chird adds che C h a i r m a n  
of che Board Co che v i r c u a l l y  u n l i m i t e d  n u m b e r  of p e r s o n s  w h o  m a y  
be a u c h o r i z e d  co call a share hol de rs'  m e e c i n g .

C O M M E N T :  The  firsC change, a l l o w i n g  an> s h a r e h o l d e r  Co o br a i n  a
c o ur c o r d e r  Co hold an an n u a l  m e e c i n g ,  p r e s e n c s  m o r e  q u e s t i o n s  
c h a n  ic a n s w e r s .  W h o  w i l l  p a y  che  c o u r C  c o s e s ?  M a y  c h e r e  be 
l e g i c i m a C e  r e a s o n s  for r.oc h o l d i n g  a m e e c i n g  w i c h i n  any 13 
m o n c h s ?  Th e m a j o r  b u s i n e s s  u s u a l l y  c o n d u c C e d  ac che a nn u a l  
m e e c i n g  o f s h a r e h o l d e r -, w ho  can i n f l u e n c e  che e l e c c i n g  of 
d i r ec co rs , n a m e l y  whr holds o n e - c o n c h  or m o r e  of che sh are s cn- 
Licled co voce, a l r e  rdy have  Che s C a C u C o r y  r i g h c  Co call a 
me ec ing . U n d e r  Chis proposal, che h o l d e r  of o n e s h a r e  could sue 
fo r  an o r d e r  C h a C  ? m e e t i n g  be  h e l d  a n d  p r o b a b l y  c h a r g e  ciie c o u r c  
c os es Co che c o r p o r a c i o n  - even if he had no real a b i l i t y  Co 
a f f e c c  che  b u s i n e s s  Co be d o n e  ac Che m e e c i n g  a n d  e v e n  if c h e r e  
w a s  a g o o d  r e a s o n  w h y  c h o r e  had r u t  b e e n  a m e e c i n g  w i t h i n  che 
past 13 mo nc hs . Th is  c ha n g e  is u n n e c e s s a r y  and g i v e s  che a b i l i c y  
for an i n s i g n i f i n a n e  m i n o r i t y  " t r o u b l e - m a k e r "  s h a r e h o l d e r  co 
e i t h e r  g ra b p u b l c c i t y  or o t h e r w i s e  stir the pot co the d e c r i m e n c  
of o c h e r  s h a r e h o l d e r s  and the c o r p o r a t i o n .  Th e  h o l d i n g  of the 
m e e c i n g  of a l a r g e  c or po r a c i o n ,  and p a r t i c u l a r l y  one p u b l i c l y  
heLd w h e r e  proxic* s t a t e m e n t s  m u s e  be m ai le d , can be a very e x­
pe n s i v e  u n d e r t a k i n g .

Does Che se c on d p r o p o s e d  c h a n g e  m e a n  Co s u g g e s t  that 
f a il ur e Co hold the an n ua l m e e t i n g  at the d e s i g n a t e d  t i m e  m a y  
w o r k  a f o r f e i t u r e  or d i s s o l u c i o n  of the c o r p o r a t i o n ?  T h a t  
c o n s e q u e n c e s  c o u l d  be d i s a s t r o u s .

As to the third p r o p o s e d  change, p r e s e n c  law a l l o w s  Che 
p r es id ent , che board, ten p er ce nt  s h a r e h o l d e r s  "or the o t he r 
o f f i c e r s  or p e r s o n s  p r o v i d e d  in the a r t i c l e s  of i n c o r p o r a t i o n  or 
the b y l a w s "  Co call a sha reh old er s' me et i n g .  If o m m i s s i o n  of  che 
C h a i r m a n  of the Board is a pro bl e m,  c o r p o r a t i o n s  m a y  n o w  r e s o l v e  
chat p r o b l e m  by s i m p l y  i nc lu di ng  his n a m e  in che A r t i c l e s  or 
Bylaws. A c h a n g e  of s t a t u t e  is not re qui re d. A p p a r e n t l y  the 
R e v i s e d  M o d e l  A c t  d o e s  no t  c o n f e r  t h i s  r i g h t  on t he  C h a i r m a n  of  
che Board, s i n c e  a b s e n t  o t h e r  a u t h o r i t y  giver to the C h a i r m a n ,  he 
s i m p l y  c h a i r s  the Board of Dir ectors, and it is the Board of 
D i r e c c o r s  w h o  cakes Board action, not  the C h a i r m a n .
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A. S. 10.06.408 C L O S I N G  O F  T R A N S F E R  B O O K S  A N D  FI XI N G  
R E C O R D  DATE.

It a p p e a r s  three c h a n g e s  h e r e  ar e a l s o  pr oposed. T h e  
f i rs t is that in st ead  of c l o s i n g  the s t o c k  t r a n s f e r  books for a 
p e r i o d  no t  e x c e e d i n g  50 days, and for at l e a s t  10 da ys  b e f o r e  a 
m e e t i n g ,  60 d a y s  and  20 days are s u b s t i t u t e d .  Sec on d ly , a n e w  
w a y  to fix r e c o r d  date is pr ov id ed . if the D i r e c t o r s  do not  act,
th e d a t e  on w h i c h  th e n o t i c e  o f  m e e t i n g  is m a i l e d  or  the d a t e  on
w h i c h  the r e s o l u t i o n  of the B o ar d d e c l a r i n g  the d i v i d e n d  is 
a d o p t e d  is the re co rd  date. T hi rd ly,  the d e t e r m i n a t i o n  of s h a r e­
hol d e r s  a p p l i e s  to an a d j o u r n m e n t  of  the m e e t i n g  of s h a r e h o l d e r s  
- u n d e r  e a r l i e r  lav; it w o u l d  a p p l y  if the 50 da ys  had expired.

C O M M E N * :  As to the first cha nge , this and the s u b s e q u e n t  s e c­
tions a p p e a r  to m a k e  it i m p o s s i b l e  to hold  a m e e t i n g  of s h a r e­
ho l d e r s  in less than 20 days w i t h o u t  w a i v e r  o f all  s ha re ho ld er s;  
an e x t e n s i o n  o f  t i m e  which, in this d a y  o f m o d e r n  c o m m u n i c a t i o n ,  
w o u l d  s e e m  to u n n e c e s s a r i l y  h a m p e r  the c o r p o r a t i o n  in the h o l d i n g  
o f  a m e e t i n g  in l e s s  t i m e  if n e c e s s a r y .  T h e  M o d e l  A c t  r e t a i n s  10 
days. No r e a s o n  is given w h y  20 days is s u g ge st ed .

T h e  s e c o n d  change s e e m s  unnecessctry. In a v e r y  s m a ll  
c o r p o r a t i o n ,  the p e o p l e  wh o  are s h a r e h o l d e r s  r e m a i n s  r e l a t i v e l y  
fixed, and no "n ew" w a y  to d e t e r m i n e  w h o  they are is required.
In a l a r g e  c o r p o r a t i o n ,  the p r e s e n t  l a w  is a d e q u a t e  and d i r e c t o r s  
are c a p a b l e  of u t i l i z i n g  one of the two w a y s  n o w  provided.

T h e  third ch ang e w o u l d  s e e m  to a l l o w  a p o s s i b l e
" f r e e z i n g  out" of n e w  s h a r e h o l d e r s  by the a d j o u r n m e n t  of a 
m e e t i n g  for l o n g e r  than the 5 0 - d a y  p er i o d  that the s t oc k t ra ns f e r  
b oo ks m a y  n o w  be closed.

A.S. 1 0 . 0 6 . 4 1 0  N O T I C E  O F  S H A R E H O L D E R S '  MEE TI NGS .

B e s i d e s  s o m e  r e w o r d i n g ,  it a p p e a r s  the c h a n g e  in this 
s e c t i o n  is to s e t  a m i n i m u m  t i m e  o f  20 d a y s  r a t h e r  t h a n  10 d a y s  
from  t h e  d a t e  no- ice is g:.ven u n ti l the m e e t i n g  held. See 
commop.c above.

A.S. 1 0 . 0 6 . 4 1 3  V O T I N G  LIST; L I A B I L I T Y .

D e s p i t e  the lorg d i s c u s s i o n  o f this s e c t i o n  in the 
o f f i c i a l  c o m m e n t ,  it a pp ea rs  there is no c h a n g e  to the prior law  
e x c e p t  a g a in  the 10 days to 20 days.

C O M M E N T :  S h a r e h o l d e r s  n o w  h a v e  an a b s o  utt* right, to v i e w  the
s h a r e h o l d e r  list prior to a m e e t i n g ,  a n ■ so far as I know, the 
" p r o p e r  o u r p o s e "  d o c t r i n e  is not a p p l i e d  in this instance, for it 
is m a n i f e s t l y  a p r o p e r  p u r p o s e  for a s h a r e h o l d e r  to ex erc is e his 
s t a t u t o r y  r i g h t  to v i e w  a voters' list p r i o r  to a meeting. S e e  
e a r l i e r  c o m m e n t  r e g a r d i n g  i n c r e a s e  in t i m e  f r o m  10 to 20 clays.
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A . S .  1 0 . 0 6 . 4 1 5  Q U O R U M  O F  S H A R E H O L D E R S .

Th e  c h a n g e  pr op ose d here  a l l o w s  a q u o r u m  o n c e  c o n s t i­
tuted to c o n t i n u e  n o t w i t h s t a n d i n g  the w i t h d r a w a l  of enough s h a r e­
h o l d e r s  to l e a v e  l e s s  th a n q u o r u m  an d  is i n t e n d e d  to p r e v e n t  a 
m e e t i n g  f r o m  c o n t i n u i n g  by a " w a l k - o u t "  of a m i n o r i t y .

C O M M E N T :  W h i l e  t h i s  c h a n g e  is n o t  n o w  in o u r  s t a t u t e s ,  it m a y  be
p r o v i d e d  f o r  b y  c o m m o n  l a w  o r  by R o b e r t s  R u l e s  o f  O r d e r .  W h i l e  
it s e e m s  to be  a u s e f u l  c n a n g e ,  in m y  a l m o s t  18 y e a r s  of 
pr a ct ice , this q u e s t i o n  has n e v e r  p r e s e n t e d  a p r o b l e m  to a 
c l i e n t .

A.S. 1 0 . 0 6 . 4 1 8  PROXI ES.

T h i s  p r o p o s e d  ch an ge  e xp an ds  the f o u r - l i n e  section o f  
c u r r e n t  l a w  to m o r e  th a n t w o  p a g e s  in an a t t e m p t  to r e g u l a t e  th e  
g i v i n g  of p r o x i e s  u n d e r  s e v e r a l  e n u m e r a t e d  it ua tions. It u n d o e s  
a 1972 a m e n d m e n t  v/hich p r o h i b i t e d  p ro xi es  l a s t i n g  m o r e  than 
e l e v e n  mo nt h s.

C O M M E N T :  W h i l e  it is arguably use fu l to a l l o w  l o n g - t e r m  p r o x i e s
for s e c u r i t y  a g r e e m e n t s ,  pledges, e m p l o y m e n t  c o n t ra c ts , trusts 
and the like, the two n e w  p a g es  of p r o p o s e d  r e g u l a t i o n s  will 
u n d o u b t e d l y  c r e a t e  m a n y  n e w  o p p o r t u n i t e s  for c o u r t  battles. On 
b a l a n c e  I t h i n k  it is c h e a p e r  an d  b e t t e r  to m a i n t a i n  the p r e s e n t  
l a w  that o n l y  s h o r t - t e r m  p r o x i e s  are al low ed . T h e  i mp o r t a n t  
r i g h t  to v o t e  s h o u l d  be d i f f i c u l t  to t a k e  a w a y  f r o m  a s h a r e­
holder. R e q u i r i n g  a s h a r e h o l d e r  w h o  w i s h e s  to gi ve  a proxy to do 
so a n n u a l l y  m a k e s  h i m  think a b o u t  his c o r p o r a t e  i n v e s t m e n t  at 
least a n n u a l l y  and a l l o w s  a r e c o n s i d e r a t i o n  of w h e t h e r  a p rox y 
g i v e n  s h o u l d  be renewed.

A . 3. 1 0 . O b . 420 V O T I N G  OF  SH AR ES.
Q

T h e  m a j o r  p r o p o s e d  c h a n g e  of  t h i s  s e c t i o n  is to le a n 
ba c k a g ai n t o w a r d  c u m u l a t i v e  v ot ing , o n l y  m o r e  s t r o n g l y  than e v e r  
before. A la ska 's l a w  has b o u n c e d  back and fo rth  on this q u e s­
tion, and p r e s e n t l y  a l l o w s  c u m u l a t i v e  v o t i n g  u n l e s s  the Bylaws 
pr o v i d e  o t h e r w i s e .  The s u g g e s t e d  c h a n g e  p r e s u m e s  it unless the 
A r t i c l e s  say  o t h e r w i s e ,  and o n c e  c u m u l a t i v e  v o t i n g  is allowed, 
for no c h a n g e  to It if nut a p p r o v e d  by a s h a r e h o l d e r  who, u n d e r  
c u m u l a t i v e  vo ti ng , could e le ct  a director. Part (f) lists 
" a d m i n i s t r a t o r ,  executo r" i ns tea d of p e r s o n a l  r e p r e s e n t a t i v e  as 
d e s c r i b e d  in A.S. 1 3 .0 6 .0 50 (3 0) .

C O M M E N T :  T h e  issue of p r e s u m i n g  or not p r e s u m i n g  c u m u l a t i v e
v o t i n g  has long been d e ba te d and, as st at ed  e arl ie r, A la s k a  l a w  
has c h a n g e d  on this subject o v e r  the years. 1 am  not a w a r e  of 
any A l a s k a n  b u s i n e s s  p rop os al to c h a n g e  it ba ck  again.
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S i n c e  the p r e s e n c  s t a t u t e  has b e e n  u n a m e n d e d  since 1964, 
a d o p c i o n  of Chis n e w  p r o v i s i o n  w o u l d  r e q u i r e  m a n y  c o r p o r a C i o n s  co 
u n d e r g o  che e x p e n s e s  of a m e n d i n g  cheir A r c i c i e s  or B y l a w s  for a 
rnaccer chan do es  no c ap pe ar  Co be a b u r n i n g  issue.

A.S. 10.06.423 A C T I O N S  T A K E N  W I T H O U T  M E E T I N G :  M E E T I N G
C ON SEN T;  R E V O C A T I O N  OF  CONSENT.

This  a p p e a r s  only  Co r e w r i C e  and noc c h a n g e  c u r r e n t  la w 
r e g a r d i n g  u n a n i m o u s  consenc. Th e  o f f i c i a l  c o m m e n t  is conf usi ng ; 
ic seeins co say chere is a change. A d de d Co p r e s e n c  law  is a 
p r o v i s i o n  a l l o w i n g  r e v o c a c i o n  of suc h consent.

C O M M E N T :  Th e  r e w r i c i n g  does n oc  se em  co be re qui re d,  nor is Che
a d d i c i o n  of a p r o v i s i o n  a l l l o w i n g  r e v o c a c i o n  of consenc. In n y  
e x p e r i en ce ,  c o n s e n c  is raosc a l w a y s  r e q u e s c e d  Co c o n f i r m  ac c i o n s  
e a r l i e r  taken.

A.S. 10.06.425 V OT I N G  T R U S T S  A N D  A G R E E M E N T S  A M O N G  
S H A R E H O L D E R S .

T hi s p r o v i s i o n  again a m p l i f i e s  c u r r e n C  law. W h e t h e r  or 
not ic c h a n g e s  the l a w  is d e b at ab le . C u r r e n C  l a w  r e q u i r e s  a copy  
of Che crusc a g r e e m e n t  Co be d e p o s i t e d  w i t h  the c o r p o r a t i o n  for 
in spection. The n e w  p r o p o s a l s  sp oi ls  out Che n a m e s  and a d d r e s s e s  
of aLI che h o l d e r s  of crust c e r t i f i c a t e s  a l s o  m u s e  be d ep o s i t e d ,  
w h i c h  m a y  a l r e a d y  be required. A d d i t i o n a l l y  a n e w  se c t i o n  is 
a d de d from C a l i f o r n i a  l a w w h i c h  does  not i n v a l i d a t e  poo Ling 
a r r a n g e m e n t s  so long  as they c o m p l y  w i t h  che m o r e  c o m p l e x  p ro xy  
ru les  p r o p o s e d  by S e c t i o n  413.

C O M M E N T :  V o t i n g  trust and p o o l i n g  i n t e r e s t  h a v e  not been b u r n i n g
issues in Alaska. The  pro po sa l is to r e g u l a t e  t h e m  to a g r e a t e r  
degree. Th e  p r o p o s a l  is at v a r i a n c e  w i t h  che M o d e l  Act and is 
a p p a r e n t l y  a s y n t h e s i s  of f o r m e r  A l a s k a  law, the M o d e l  Act and 
C a l i f o r n i a  lav;.

L ik e o t h e r  p r o v i s i o n s  proposed, w h e r e  a q u e s t i o n  has not 
be e n an issue in A l a s k a  and is u n l i k e l y  t h e r e f o r e  to have co urt 
i n t e r p r e t a t i o n s ,  I t h in k it is not u s e f u l  to a d o p t  p r o p o s a l s  that 
s y n t h e s i z e  the l a w  of se v era l j u r i s d i c t i o n s .  F r o m  a p r a c t i t i o n e r  
and b u s i n e s s m a n ' s  v i e w  point it w o u l d  be b e t t e r  to adopt the 
Model. Act so that if q u e s t i o n s  do arise, d e c i s i o n s  from o t h e r  
j u r i s d i c t i o n s  r e g a r d i n g  the M o d e l  Act, and its c o m m e n t a r i e s ,  w i l l  
p r o v i d e  g ui da nc e.

A.S. 1 0 . 0 6 . 4 2 8  S H A R E H O L D E R S '  P R E - E M P T I V E  RIGHTS.

T h i s  is a g a i n  a o n e - p a g e  s u b s t i t u t i o n  for 12 Lines o f 
tw o c u r r e n t  se ctions. C u r r e n t  Lav; leaves the m a t t e r  to the 
A r t i c L c s  of I u c o r p o r t i o n  and, if not c o v e r e d  by the Ar tic les , 
p r o v i d e s  for sa les  to o f f i c e r s  or e m p l o y e e s  u p o n  a t w o - t h i r d s
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v o c e  cf s ha re h o l d e r s .  The p r o p o s a l  c o n t i n u e s  the r igh t to L i n i t  
or de ny  (but a p p a r e n t l y  not  to expand) p r e - e m p t i v e  r i g n t s  and 
sp e ll s out s e v e r a l  rules that w i l l  ex ist  w i t h  r e s p e c t  to 
d i f f e r e n t  k i n d s  of sh are s if such ru les are not c h a n g e d  by the 
Art icles. The o f f i c i a l  c o m m e n t s  s u g g e s t  the L e g i s l a t u r e  intends 
to o c c u p y  the field w i t h  r e sp e ct  to c i r c u m s t a n c e s  u n d e r  w h i c h  
p r e - e m p t i v e  r ig h t s  ar e to be r e c o g n i z e d  and, a p p a r e n t l y  be yo nd  
the w o r d s  of the p r o p o s e d  statute, for the L e g i s l a t u r e  to a do pt  
the h o l d i n g  and r e a s o n i n g  of the K a z o w i t z  case, w h i c h  l i m i t s  the 
a b i l i t y  of a c o r p o r a t i o n  to issue a d d i t i o n a l  stock, thus f i n a n­
ci a l l y  t r o u b l i n g  s h a r e h o l d e r s  w h o  w i s h  to e x e r c i s e  p r e - e m p t i v e  
rights, u n l e s s  a v al id  b u s i n e s s  p u r p o s e  can be e s t a b l i s h e d  for 
the i s s u a n c e  of the stock.

C O M M K N T :  The p r o p o s a l  is st a te d to be " p r e d i c a t e d "  up o n the
M o d e l  Act, but a p p a r e n t l y  is not the same. For r e a s o n s  s u g g e s t e d  
above, I think it is pr efe ra b le , if a n y  c h a n g e  n e e d s  to be made, 
the M o d e l  Act l a n g u a g e  be used.

A.S. 1 0 . 0 6 . 4 3 0  BO OKS A ND  RECORD S.

T h i s  proposal, e n l a r g e s  c o n s i d e r a b l y  the r e q u i r e m e n t  for 
k e e p i n g  of books and r e c or ds  and a l l o w i n g  i n s p e c t i o n  of them  by 
sha reh ol de rs . U n d e r  p r e s e n t  law, a pe r so n w h o  has been a s h a r e­
h o l d e r  o f  r e c o r d  f o r  at l e a s t  si x  m o n t h s  o r  w h o  h o l d s  at l e a s t  
five p e r c e n t  of Lhe o u t s t a n d i n g  shares m a y  i ns pe c t and c o p y  s u c h  
reocrds. Th e p r o p o s a l  a l l o w s  all s h a r e h o l d e r s  to do so. Un der  
c u rr en t l a w  r e f u s a l  to gi v e the i n f o r m a t i o n  can result in p a y m e n t  
o f  a p e n a l t y  o f  ten p e r c e n t  o f  the  v a l u e  o f  th e s h a r e s  o w n e d  by 
the s h a r e h o l d e r  in a d d i t i o n  to o th er  dam ag e s.  Th e  n e w  proposal 
is that the p e n a l t y  be ten pe r c e n t  or $5,000.00, w h i c h e v e r  is 
greater, in a d d i t i o n  to o t h e r  damage s. U n d e r  c u r r e n t  and p r o­
posed la w  a c o u r t  m a y  o r d e r  in s p e c t i o n  i r r e s p e c t i v e  of the a m o u n t  
o f  s h a r e s  o w n e d  or  the t i m e  t h e y  h a v e  b e e n  o w n e d .  O f f i c i a l  
c o m m e n t s  d e c l a r e  that the L e g i s l a t u r e  intends to a d o p t  n u m e r o u s  
ca ses  cited.

C O M M K N T :  T hi s c h a n g e  w o u l d  m a k e  it e a s i e r  for a per so n to bu y
one share of the st oc k of a c o r p o r a t i o n  and "s tir up the pot".
The  c i t a t i o n  of ca ses  and the o f f i c i a l  c o m m e n t  w h i c h  the w r i t e r  
r e q u e s t s  that the L e g i s l a t u r e  ad op t a gai n s u g g e s t s  the p r o p o s a l  
is not v e r b a t i m  from the M o d e l  Act, w h i c h  c a r r i e s  its o w n  i n t e r­
pre t i v e  law, m d  a c c o r d i n g l y  t:ho p ro po s a l  m a y  be " s k ew e d"  t o w a r d  
the bias of the drafter.

A .S. 10,06.4 33 A N N U A L  R E P O R T  T O S H A R E H O L D E R S : CO NTE NTS ;
F I N A N C I A L  S T A T E M E N T  ON REQUEST.

T h i s  p r o p o s a l ,  n o w  to A l a s k a  a n d  t a k e n  f r o m  the 
C a l i f o r n i a  l a w  a c c o r d i n g  to the o f f i c i a l  c o m m e n t ,  d e s c r i b e s  ;.n 
e l a b o r a t e  t h r e e - p a g e  r e g u l a t i o n  r e q u i r i n g  a n n u a l  r e p o r t i n g  by 
c o r p o r a t i o n s  to s ha r e h o l d e r s .  C o r p o r a t i o n s  w i t h  u n d e r  100 s h a r e­
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h o l d e r s  w i l l  h a v e  co a m e n d  cheir A r t i c l e s  of I n c o r p o r a t i o n  to 
av oi d its c o m p l e x  rules. C o r p o r a t i o n s  w i t h  100 or m o r e  s h a r e­
ho l d e r s  w i l l  ha ve  to m a k e  e l a b o r a t e  r e p o r t i n g  such as is done  by 
a p u b l i c l y - o w n e d  c o r p o r a t i o n  u n d e r  p r o v i s i o n s  of the S e c u r i t i e s  & 
E x c h a n g e  Act. A d d i t i o n a l l y  the c o r p o r a c i o n  m u s t  pr e p a r e  
q u a r t e r l y  f i n a n c i a l  s t a t e m e n t s ,  keep  them on file, and m a i l  them 
to any s h a r e h o l d e r  d e m a n d i n g  a copy. A  p e n a l t y  of up to 
$1,500.00 per s h a r e h o l d e r  is p r o v i d e d  for v i o l at io n.

C O M M E N T :  T h i s  is s u r e l y  on e of the "land m i n e s "  of the p r o p o s e d
s t a t u t e ,  w h i c h  w o u l d ,  on che o n e  ha nd , b l o w  the fe e t o f f  a s m a l l  
co p o r a t i o n  w h i c h  fails to a m e n d  its A r t i c l e s  to a v o i d  its 
o n e r o u s  p r o v i s i o n s  or, on the o t h er  hand, c r e a t e  an e n t i r e l y  n e w  
and e x p e n s i v e  level of r e p o r t i n g  and p e n a l t i e s  for c o r p o r a t i o n s  
w i t h  m o r e  than 100 s h a r e ho l de rs . It is u n p r e c e d e n t e d  in A l a s k a  
law, and a p p a r e n t l y  d r a w s  on die "i nn ov a t i o n "  r e c e n t l y  m a d e  in 
C a l i f o r n i a  law. No s i m i l a r  p r o v i s i o n  is c o n t a i n e d  in the M o d e l  
Ac t..

T h e  m o r e  o n e  r e a d s  t h i s  p r o p o s e d  law, the m o r e  it 
a p p e a r s  that the d r a f t e r  of it has a bias  a g a i n s t  c o r p o r a t i o n s  
and an i n t e n t i o n  to "save" s h a r e h o l d e r s  and o t h e r s  from the 
" g h a s t L y  b e a s t s " .

Th e  p r o p o s e d  p r o v i s i o n  a p p e a r s  noc o n l y  unneceso-iry but 
p o t e n t i a l l y  v e r y  d a m a g i n g .  An y inv es to r w h o  buys s to ck  in a 
large p u b l i c l y - o w n e d  c o m p a n y  is a l r e a d y  p r o t e c t e d  by s e c u r i t i e s  
laws. S m a l l  c l o s e l y - h e l d  c o r p o r a t i o n s  on the o t h e r  hand are 
o r d i n a r i l y  not: o w n e d  by o th er  than those in v ol ve d in the b u s i ne ss  
c l o s e l y  e n o u g h  to not r e qu ir e such "protection". L ar g e r  and 
p u b l i c l y - o w n e d  c o r p o r a t i o n s  w h i c h  m u s t  n o w  c o m p l y  w i t h  ot her 
r e g u l a ti on ,  su ch  as s e c u r i t i e s  laws, w i l l  be m e .  in A l a s k a  w i t h  
an u n n e c e s s a r y  a d d i t i o n a l  layer of r e g u l a t i o n  w h i c h  inclu des  the 
co st s of k e e p i n g  and m a i l i n g  a d d i t i o n a l  f in an c i a l  r e po rt s to any 
s h a r e h o l d e r  w h o  r e q u e s t s  them. W o u l d  this add to w h a t  s o m e  feel, 
is an " a n t i - b u s i n e s s "  a t t i t u d e  in Al as ka?  As e a r l i e r  sug gested, 
this p r o p o s a l  can on l y act to c a u s e  u n n e c e s s a r y  p o t e n t i a l l y  
d a m a g i n g  p r o b l e m s  to s m a l l e r  cor por at io n s.

A g a i n  b e c a u s e  the proposal, p u r p o r t e d l y  "a dap ted " from 
t h e  n e w  C a l i f o r n i a  l a w  a p p e a r s  to be t h e w o r d s  o the d r a f t e r ,  
o n e  c a n  o n l y  b e g i n  to c o n t e m p l a t e  a LI of  the  n e w  issu. s w h i c h  
m i g h t  he ra is ed  and for w h i c h  there w o u l d  be no a n s w e r  from o t h e r  
j u r i s d i c t i o n s  to g u i d e  the p r a c t i t i o n e r  or b u s i n e s s m a n .

A.S. 1 0 . 0 6 . AT}5 S H A R E H O L D E R S '  D E R I V A T I V E  AC TI ON .

T h i s  is a n o t h e r  pr op o sa l w i t h o u t  p r e c e d e n t  in A l a s k a  
s t a t u t o r y  law. It is a f o u r - p a g e  d e t a i l e d  s c e n a r i o  for the su ing 
of a c o r p o r a t i o n  by a d i s g r u n t l e d  s h a r e h o l d e r  w h i c h  requires 
e i gh t pag.es of the o f f i c i a l  c o m m e n t  to describe. It sets out in 
d e t a i l  s o m e  rules to be f o l l o w e d  in p l e a d i n g  the action.



C O M M E N T :  P r o v i s i o n s  of this n a t u r e  do not b e l o n g  in the
c o r p o r a t e  s t a t u t o r y  law. Rules of p l e a d i n g  in A l a s k a  sh ou ld  be 
left to the c o u r t  and the d e v e l o p m e n t  of d e r i v a t i v e  a c t i o n s  to 
the c o m m o n  law. A g ai n the p r o p o s a l  e x h i b i t s  a' bias a g a i n s t  
c o r p o r a t i o n s  by m a k i n g  it e a s i e r  to b r i n g  and m a i n t a i n  such 
d e r i v a t i v e  actions. A g a i n  it is the w o r d s  of the drafter , 
a d a p t i n g  the l a w  of o t h e r  j u r i s d i c t i o n s ,  r e p o r t e d l y  m o s t l y  N e w  
Y o r k  and Ca l i f o r n i a ,  and a c c o r d i n g l y  w i l l  c r e a t e  p r o b l e m s  of 
i n t e r p r e t a t i o n  un i q u e  to Alaska.

A.S. 10.06.438 L I A B I L I T Y  OF  S H A R E H O L D E R S  A N D  
S U B S C R I B E R S .

Th i s p r o p o s a l  doe s not a p p e a r  to c h a n g e  p r e s e n t  
s t a t u t o r y  law, b e i n g  a l m o s t  ve rb a t i m .

C O M M E N T :  Th e o f f i c i a l  •’.ominent s u g g e s t s  th ere arc w o r d s  in the
p r o p o s a l  w h i c h  I do not find, and the c o m m e n t  d e a ls  a l m o s t  e n­
tir el y w i t h  o t h e r  liab Jity w h i c h  m a y  a r i s e  u n d e r  a n o t h e r  
section, S e c t i o n  48?".
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A R T I C L E  6. D I R E C T O R S  A N D  O F / I C E R S  
By! J u l i u s  J. Br e c ht

A.S. 10.06.450 Bo ard  of Di re ct ors : Du t y  of Care; Right
of In sp ec ti on ; F a i l u r e  to Disse nt.

P r o p o s e d  1 0.06.450(b) sets forth v a r i o u s  i n d i v i d u a l s  
upo n w h i c h  a d i r e c t o r  m a y  re l y in p e r f o r m i n g  his d i r e c t o r s h i p  
functions. S u b s e c t i o n  (c), h o w e v e r ,  r e m o v e s  the i n s u l a t i o n  from 
l i a b i l i t y  p r o v i d e d  by S u b s e c t i o n  (b) if the r e l i a n c e  is found to 
be " u n w a r r a n t e d " .  S u b s t a n t i a l  q u e s t i o n s  are t h e r e f o r e  ra i s e d  as 
to w h a t  p r o t e c t i o n ,  if any, is p r o v i d e d  by the p r o v i s i o n  of 
S u b s e c t i o n  (b).

A.S. 10.06.445. V a c a n c i e s  and R e s i g n a t i o n ;  S p e c i a l  
M e e t i n g  of S h a r e h o l d e r s .

P r o p o s e d  10.06.465(d) p r o v i d e s  chat a d i r e c t o r  m a y  noc 
be r e l i e v e d  from  the r e s p o n s i b i l i t i e s  of his or her o f f i c e  until 
a q u a l i f i e d  s u c c e s s o r  has been elected. S i nc e the e f f e c t i v e  date 
of r e s i g n a t i o n  is a p p a r e n t l y  u n i m p o r t a n t  for fix ing  liabi lit y,  it 
is p o s s i b l e  that a d i r e c t o r  w h o  has r e s i g n e d  f ro m the b o a r d  w il l 
c o n t i n u e  to be p e r s o n a l l y  liable for b oa rd  a c t i o n s  long af ter  his 
a c t i v e  p a r t i c i p a t i o n  w i t h  che c o m p a n y  has ended.

A.S. 10.06.488. S e c o n d a r y  L i a b i l i t y  of D i r e c t o r s  and
O f f i c e r s .

P r o p o s e d  10.06.488 i m p o s e s  p r i m a r y  and s e c o n d a r y  l i a­
b i l i t y  up o n  d i r e c c o r s  and o f f i c e r s  w h i c h  is an a b e r r a t i o n  and 
c o n t r a r y  to long s t a n d i n g  c o r p o r a t e  p r i n c i p a l s  and j u d i c i a l  d e­
cisions. For all p r a c t i c a l  pur po ses , the d i s t i n c t i o n  b e t w e e n  
" c o r p o r a t i o n "  and " i n d i v i d u a l "  has been  lost in the p r o p os ed  
S e n a t e  Bill. T h i s  e x t e n s i o n  of  l i a b i l i t y  is a p p a r e n t l y  d e s i g n e d  
to p r o v i d e  c o r p o r a t e  c r e d i t o r s  w i t h  an a d d i t i o n a l  a n d / o r  
s e c o n d a r y  s o u r c e  for c o r p o r a t e  b u s i n e s s  failures. As Mr. R e i t m a n  
has indic ate d,  th ese a b e r r a t i o n s  ar e a l m o s t  g u a r a n t e e d  to g e n e­
r a t e  t r a p s  fo r t h e  u n w a r y  a n d  r e s u l t  in a p r o l i f e r a t i o n  of  l i t i­
gation. W e l l  k n o w n  and u n d e r s t o o d  b u s i n e s s  p r ac ti ce s,  suc h as 
p e r s o n a l  g u a r a n t e e s  have  long been used to s ec u r e  p a y m e n t  of 
c o r p o r a t e  i nd eb t e d n e s s .  Th e l i a b i l i t y  of d i r e c t o r s  and o f f i c e r s  
is a l s o  a m a t t e r  of long e s t a b l i s h e d  s t a t u t o r y  la w  and j u d i c i a l  
p re ced ent . T h e  r a d i c a l  d e p a r t u r e  p r o p o s e d  by these s e c t i o n s  
sh o ul d not be a d o p t e d  w i t h o u t  m u c h  a d d i t i o n a l  s t ud y and j u s t i f i­
cation. The p o t e n t i a l  im p ac t of this p r o v i s i o i n  w a s the s u b j e c t  
of a m p l e  c o m m e n t  at the j o i n t  c o m m i t t e e  h e a r i n g s  in A n c h o r a g e  on 
F e b r u a r y  24, 1984, and will not be f u rt her  d e v e l o p e d  here.



A R T I C L E  7. - A M E N D M E N T S  A N D  C H A N G E S

By: K e n n e t h  E g g e r s

AS 10.06.502 A U T H O R I Z A T I O N :  P E R M I T T E D  A N D  P R O H I B I T E D
A M E N D M E N T S .

A p p e a r s  to be m o r e  c o n f u s i n g  than is n e c e ss a ry . The  
M B C A  (Revis ed M o d e l  Act) w o u l d  a p p e a r  to a c c o m p l i s h  the s a m e  
p u r p o s e  in a m o r e  clear, s t r e a m l i n e  manner.

AS 10.06.504 P R O C E D U R E  TO A M E N D  A R T I C L E S  OE I N C O R P O R A­
TION.

G i v e s  s h a r e h o l d e r s  e x p l i c i t  p o w e r  to i n i t ia te  
a m e n d m e n t s .  M e r e l y  ne ed  m a j o r i t y  of s ha r e s  e n t i t l e d  to vote  as 
o p p o s e d  to 2 / 3 r d s  as r e q u i r e d  u n d e r  p r e s e n t  A l a s k a  l a w  u n l e s s  
o t h e r w i s e  pro vided.

AS 10.06.508 G R E A T E R  V O T I N G  R E Q U I R E M E N T S .

If a r t i c l e s  r e q u i r e  s upe r m a j o r i t y  then a m e n d m e n t  m u s t  
be a p p r o v e d  by s a m e  s u pe r m aj or it y.  C o n s i s t e n t  w i t h  MBCA.

AS 10.06.522 A M E N D M E N T  OF  A R T I C L E S  O F  I N C O R P O R A T I O N  IN
R E O R G A N I Z A T I O N  P R O C E E D I N G S .

A l l o w s  A m e n d m e n t  p u r s u a n t  to o r d e r  of B a n k r u p t c y  Court 
in r e o r g a n i z a t i o n  pr oce ed in g . S e c t i o n  taken fr om  MBCA.
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A R T I C L E  8. O R G A N I C  C H A N G E S

By: K e n n e t h  E g g e r s

AS 10.06.542 D I S P A R A T E  T R E A T M E N T  OF TH E S A M E  C L A S S  OR
S ER I E S  P R O H I B IT ED : E X C E P T I O N S .

N e w  Co Alas ka,  a l l o w s  d i s p a r a t e  t r e a t m e n t  to p r e s e r v e  
Sub S election, u n a n i m o u s  conse nt,  or sound b u s i n e s s  reason. T h e  
last reason is un de fi ne d,  leaves open  the p o s s i b i l i t y  of a bus e 
and is an i n v i t a t i o n  co litigation.

AS 10.06.554 M E R G E R  OF  S U B S I D I A R Y  C O R P O R A T I O N .

A l l o w s  m e r g e r  w i t h o u t  s h a r e h o l d e r  vote if pa re n t  o w n s  at
least 90 % of s t o c k  of s ub si di ar y . T a k e n  from  M o d e l  Act. N e w  to 
Alaska. S hor t f o r m  merg er .

AS 10.06.556 P R O C E D U R E  FOR M E R G E R  OF  S U B S I D I A R Y
C O R P O R A T I O N .

P r e m i s e d  on M o d e l  A c t  e x c e p t  r e q u i r e  that p r o v i s i o n s  of 
5 4 2  be me t.

AS 10.06.562 M E R G E R ,  C O N S O L I D A T I O N ,  OR  E X C H A N G E  OF
S H A R E  D O M E S T I C  A N D  F O R E I G N  C O R P O R A T I O N .

D o m e s t i c  c o r p o r a t i o n  m u s t  c o m p l y  w i t h  A l a s k a  law. If 
fo r eig n c o r p o r a c i o n  sur vives, it m u s t  c o m p l y  w i t h  A l a s k a  law for 
d o i n g  business. M u s t  a g r e e  to pay d i s s e n t i n g  s h a r e h o l d e r s .  T h i s  
se c c i o n  a g ai n ca lls  into q u e s t i o n  che idea of *’ g A l a s k a  la w
on f or eig n c o r p o r a t i o n  no m a t t e r  h o w  m i n i m a l  ti. n t r a c t  m a y
be w i t h  Alaska. T h i s  c o u ld  very w e l l  d i s c o u r a g e  ign c o r p o r a­
tions from l o o k i n g  at A l a s k a  c o r p o r a t i o n s  for nicl h .. p a r t n e r s  and 
c o ul d a d v e r s e l y  i m p a c t  b u s i n e s s  o p p o r t u n i t i e s  for A l a s k a - o w n e d  
c o r p o r a c i o n .

AG 10.06.566 S A L E  OF  A S S E T S  IN R E G U L A R  C O U R S E  O F
BUSINES S;  M O R T G A G E  OR  P L E D G E  O F AS SE TS .

N e w  in t h a t  it A L L O W S  M O R T G A G E  O R  P L E D G E  o f  a n y  o r  al l 
p r o p e r t y  and a s s e t s  of c o r p o r a t i o n  w h e t h e r  or not in the usual 
and r eg ul ar c o u r s e  of b u s i n e s s  w i t h o u t  s h a r e h o l d e r  approval. One 
m u s t  a s k  f r o m  a p o l i c y  p o i n t  o f  v i e w  if th e d i r e c t o r s  of  a 
c o r p o r a c i o n  w h o  need not ha v e any  f i n a n c i a l  in te re st  in a 
c o r p o r a t i o n  at  a l l  to h o l d  o f f i c e  s h o u L d  h a v e  the  p o w e r  to 
m o r t g a g e  a l l  of  the  p r o p e r t y  o f  che c o r p o r a t i o n  n n t  in t h e  u s u a l  
and r e gu la r c o u r s e  of b u s i n e s s  w i t h o u t  g o i n g  to the s ha re ho ld er s.
O b v i o u s l y  such  d e c i s i o n s  c ou ld  lead to che b a n k r u p t c y  of a
co r po rat ion . W h i l e  the M o d e l  Act has che s a m e  pr ov i s i o n ,  it
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s p e c i f i c a l l y  p r o v i d e s  that s h a r e h o l d e r  a p p r o v a l  crn be r e q u i r e d  
if such a p r o v i s i o n  is set forth in the A r t i c l e s  of I n c o r p o r a­
tion. At a m i n i m u m , the A l a s k a  act sh ou l d do the SL'me.

AS 10.06.568 SA LE  O F A S S E T S  N O T  IN R E G U L A R  C O U R S E  O F
BU S IN E S S .

N e w  in that it e l i m i n a t e s  ne e d for s h a r e h o l d e r  a p p r o v a l  
for m o r t g a g e  or pl ed ge  of  any  or all property.

A S 1 0 . 0 6 . 5 7 0  A P P R O V A L  O F  T R A N S A C T I O N  BY S H A R E H O L D E R S .

If B u y e r  in the sale is in c o n t r o l  of or u n de r the 
c o m m o n  c o n t r o l  w i t h  the S e l l e r  570(b) er e c t s  an e x t r a o r d i n a r y  
r e q u i r e m e n t  of a p p r o v a l  via at least 90% of the o u t s t a n d i n g  
sh a r e s  r e g a r d l e s s  of r e s t r i c t i o n s  or l i m i t a t i o n s  in the A r t i c l e s  
or sh are i n d e n t u r e  - U N P R E C E D E N T E D  IN A L A S K A  LAW. T hi s g i ve s 
m i n o r i t y  s h a r e h o l d e r s  (11%) t r e m e n d o u s  p o w e r  and one m u s t  q u e s­
tion w h y  a 2 / 3 r d s  r e q u i r e m e n t  is not s u f f i c i e n t  and m o r e  
p r a c t i c a l .

A S 1 0 . 0 6 . 5 7 4  R I G H T  O F  S H A R E H O L D E R  TO DISSENT.

No r ig ht in case of short m e r g e r  (554) and sh a r e s  tr ade d 
on n a t i o n a l  s e c u r i t i e s  exchange.

AS 10.06.582 A C T I O N  TO D E T E R M I N E  V A L U E  OF SH A R E S  UPON 
F A I L U R E  TO AG RE E .

P r e m i s e d  on M o d c L  Act. Burden on c o r p o r a t i o n  to 
i n i t i a t e  action. A c o n s o l i d a t e d  action. C o r p o r a t i o n  m u s t  b e a r  
c o s t s  and e x p e n s e s  u n l e s s  s h a r e h o l d e r  a cte d in an a r b i t r a r y  or 
v e x a t i o u s  m a n n e r  or in bad faith. Co sts  e x c l u d e  a t t o r n e y  fees 
and e x p o r t s  (e x c e p t  ap p ra is er ) u n l e s s  fair v a lu e d e t e r m i n e d  by 
c o ur t m a t e r i a l l y  e x c e e d s  a m o u n t  c o r p o r a t i o n  o f f e r e d  to pay in 
w h i c h  case, s h a r e h o l d e r s  can o b t a i n  r e i m b u r s e m e n t  for expenses. 
T h i s  is a v e r y  on e s id ed p r o v i s i o n  in fa vor of the sh are h ol de rs . 
S h a r e h o l d e r s  c o u l d  r e c o v e r  costs fr om  c o r p o r a t i o n  even if 
c o r p o r a t i o n  o f f e r  e x c e e ded w h a t  the court u l t i m a t e l y  awards. The  
e ff e c t  of this s e c t i o n  as w r i t t e n  is to e n c o u r a g e  d i s s e n t  and 
u n n e c e s s a r y  li tigation. Th i s se c t i o n  sh oul d be r e w r i t t e n  so that 
the p o s s i b l e  risks are m o r e  fa i r l y  a p p o r t i o n e d .  This w i l l  serve 
to e n c o u r a g e  s e t t l e m e n t  of any d i s p u t e s  w h i c h  m a y  arise.
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A R T I C L E  9. D I S S O L U T I O N  
By: R ic ha rd R o s s t o n , S t a n l e y  R ei tm an,

Ray G a r d n e r  and B ru ce  Fr e n z e l

A.S. 10.06.605. S e c t i o n  605 p e r m i t s  the Board of
D i r e c t o r s  u n d e r  s p e c i f i e d  c i r c u m s t a n c e s  to a u t h o r i z e  i n v o l u n t a r y  
d i s s o l u t i o n  w i t h o u t  a s h a r e h o l d e r  vo te  by fi li ng  a p e t i t i o n  on 
b e h a l f  of the c o r p o r a t i o n  in the B a n k r u p t c y  Court. W i t h o u t  
s af egu ar ds,  the Board of D i r e c t o r s  m a y  u s u r p  a c o r p o r a t e  
o p p o r t u n i t y  by d i s s o l v i n g  the e x i s t i n g  c o r p o r a t i o n  and then 
f o r m i n g  th eir  o w n  c o r p o r a t i o n  to take a d v a n t a g e  of o p p o r t u n i t i e s  
a v a i l a b l e  to the p r e v i o u s l y  e x i s t i n g  c o r p or at io n.

A.S.* 10.06.635. S e c t i o n  6 3 5 ( a ) ( 2 )  c o n f e r s  b r o a d  
a u t h o r i t y  on the state to i n v o l u n t a r i l y  d i s s o l v e  a c o r p o r a t i o n  
w h i c h  "has c o n t i n u e d  to exceed or ab us e the a u t h o r i t y  c o n f e r r e d  
up o n it by law." A d d i t i o n a l l y ,  it sho ul d be n o t e d  chat s u b s e c­
tion (3) a m b i g u o u s l y  ref ers  to the i m p o s i t i o n  of i n v o L u n t a r y  
d i s s o l u c i o n  by the state if "the c o r p o r a c i o n  has s e r i o u s l y  
v i o l a t e d  a s t a t u t e  r e g u l a t i n g  co rp o ra tio ns ." Th e S u b c o m m i t t e e  
c o n s i d e r s  the i n t e r p r e t a t i o n  of a se r i o u s  v i o l a t i o n  as o p p o s e d  to 
a m i n o r  v i o l a t i o n  to be o v e r l y  s ubj ec tiv e.

A.S. 10.06.605. By c o m p a r i n g  p r o v i s i o n s  of the e x­
p o s u r e  d r a f t  o f  the o l d  M o d e l  Act, as d i s t i n g u i s h e d  f r o m  the A B A  
r ev is ed  MBCA, w i t h  S e c c i o n  605, the S u b c o m m i t t e e  c o n c l u d e d  that 
c e r t a i n  p r o v i s i o n s  in S e c t i o n  605 are c o u n t e r p r o d u c t i v e .  For 
instance, the old M o d e l  Act re qu ir es  n o t i c e  of p e n d i n g  d i s s o l u­
tion to all of the s h a r e ho ld e rs , rather than j u s t  the v o t i n g  
s h a r e h o l d e r s  as set forth in S e c t i o n  605. N o n v o t i n g  s h a r e h o l d e r s  
sho uld  be i n f o r m e d  of the p o n d i n g  d i s s o l u t i o n  of a c o r p o r a t i o n  in 
w h i c h  they h a v e  a b e n e f i c i a l  interest. A d d i t i o n a l l y ,  Section 605 
n e e d l e s s l y  r e q u i r e s  class v o t i n g  for d i s s o l u t i o n ,  w h e r e a s  the old 
M o d e l  A c t re li es upon the A r t i c l e s  of I n c o r p o r a t i o n  for the 
v o t i n g  s t r u c t u r e  in o r d e r  to av oid  con fl ic ts .

A.S, 10.06.608. The  r e q u i r e m e n t  to file a " c e r t i f i c a t e  
of ele cti on " w i t h  the c o m m i s s i o n e r  in a d d i t i o n  to the "A rt ic le s of 
I nc o r p o r a t i o n "  is s u p e r f l u o u s  and w i l l  r es u l t  in u n n e c e s s a r y  
a d m i n i s t r a t i v e  b u r d e n .

A.S. 10.06.615. P r o v i s i o n s  of S e c t i o n  615 p e r m i t t i n g  
the co n d u c t  of b u s i n e s s  a f te r d i s s o l u t i o n  o n l y  to p r e s e r v e  
' g o o d w i l l  or g o i n g  co n c e r n  value" are a m b i g u o u s  in s o f a r  as they 
do not s p e c i f y  w h a t  b u s i n e s s  a c t i v i t i e s  are a u t h o r i z e d  
t h e - e u n d e r .
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A.S. 10.06.628. S e c c i o n  628 c u r t a i l s  the r ig h t s  of 
c r e d i t o r s  to i n i t ia te  i n v o l u n t a r y  d i s s o l u t i o n  p r o ce ed in gs . Th e 
c o m m e n t a r y  j u s t i f i e s  this r e v i s i o n  of e x i s t i n g  law on the ba sis 
of the p r o p o s e d  S e c t i o n  488 i m p o s i t i o n  of l i a b i l i t y  on o f f i c e r s  
and d ir ect ors . To che ext en t that the r e v i s i o n  r e p r e s e n t e d  by 
S e c t i o n  628 is p r e d i c a t e d  upon the a d o p t i o n  of S e c t i o n  488, it is 
o p p o s e d  by the S u b c o m m i t t e e .

A.S. 10.06.633. S e c t i o n  633 p e r m i t s  the C o m m i s s i o n e r  to 
a d m i n i s t r a t i v e l y  in it iat e i n v o l u n t a r y  d i s s o l u c i o n  p r o c e e d i n g s  
a g a i n s t  the c o r p o r a t i o n  if "a m i s r e p r e s e n t a t i o n  of m a t e r i a l  fact 
has be en  m a d e  in the ap pl i c a t i o n ,  report, a f f i d a v i t  or o c h e r  
d o c u m e n t "  s u b m i t t e d  to the C o m m i s s i o n .  N e i t h e r  the r e vi s ed  code 
nor the c o m m e n t a r y  indic ate  w h e t h e r  such l i a b i l i t y  m a y  be i m p o s e d  
for in o c e n t  m i s r e p r e s e n t a t i o n  or w h e t h e r  a n e g l i g e n c e  s t a n d a r d  
applies. A d d i t i o n a l l y ,  S e c t i o n  633's p r o v i s i o n s  for an a d m i n i­
s t r a t i v e  ap pe al  by a trial c[e n ovo in S u p e r i o r  C o u r t  co uld  cr e a t e  
a s u b s t a n t i a l  b u r d e n  on both  the Department: of C o m m e r c e  and the 
c o u rt  system.

A.S. 10.06.645. By i n v o k i n g  che e q u i t y  j u r i s d i c t i o n  of 
the court, S e c t i o n  64o injects an e l e m e n t  of u n c e r t a i n t y  into the 
d i s s o l u t i o n  p r o c e s s  and i n cr e as es  the p o s s i b i l i t y  of u n n e c e s s a r y  
1 i t iga t ion .

A.S. 10.06.653. S e c t i o n  653 r e q u i r e s  the C o m m i s s i o n e r  
o f  R e v e n u e  to a c t  as a s t a k e - h o l d e r  o f  c o r p o r a t e  a s s e t s  w h i c h  a r e  
the s ub je ct  of d i s p u t e  b e t w e e n  s h a r e h o l d e r s  or cred ito rs . This 
p r o v i s i o n  c ou ld i nv olv e the C o m m i s s i o n e r  of Re v e n u e  in l i t i g a t i o n  
and may i n c r e a s e  a d m i n i s t r a t i v e  bu rde ns .

A.S. 10.06.663. It is d o u b t f u l  that any q u a l i f i e d  i n­
di v i d u a l  w o u l d  a c c e p t  an a p p o i n t m e n t  as a d i r e c t o r  u nd er  S e c t i o n  
663 g iv en  the p o t e n t i a l  l i a b i l i t y  c r e a t e d  'ey S e c t i o n  488.

IX- IL



A R T I C L E  10. F O R E I G N  C O R P O R A T I O N S

Bv: R i c h a r d  Rosston, S t a n l c v  Re i tm an ,» 1 j F
Ray G a r d n e r  and B r u c e  Fr e n z e l

A.S. 10.06.743. S e c t i o n  743 p e r m i t s  the c o m m i s s i o n e r  to
rev o ke  a f o r e i g n  co r po r at io n' s c e r t i f i c a t e  of a u t h o r i t y  if "the 
c o r p o r a t i o n "  is a p a r t y  to an illegal c o m b i n a t i o n  in r e s t r a i n t  of  
trade." No s i m i l a r  s t a t u t o r y  p r o v i s i o n  e x i s t s  w i t h  r e s p e c t  to 
d o m e s t i c  c o r p o r a t i o n s ,  and the S u b c o m m i t t e e  is u n a w a r e  o f  any  
rea so n to d i s c r i m i n a t e  a g ai ns t f or eig n c o r p o r a t i o n s .  A l t h o u g h  
the p r o v i s i o n  is in the e x i s t i n g  statute, it s h o u l d  be e l i m i n a t e d  
p u r s u a n t  to a c o m p r e h e n s i v e  code rev is i on .

A.S. 1 0.06.773. A l t h o u g h  f o r e i g n  c o r p o r a t i o n s  are not
r e q ui re d to file their A r t i c l e s  of I n c o r p o r a t i o n  w i t h  the 
C o m m i s s i o n e r ,  S e c t i o n  773 m a n d a t e s  che fi l i n g  of  a m e n d m e n t s .  T h e  
s u b c o m m i t t e e  r e c o m m e n d s  chat if the A r t i c l e s  a r e  noc to be filed, 
then che r e q u i r e m e n t  to file a m e n d m e n t s  sh ou ld  als o be d e l e t e d .

A.S. 10.06.828. S e c t i o n  828 p r o v i d e s  that "the; fi L in g 
fee sh o ul d bo u n i f o r m  and fixed w i t h o u t  r e f e r e n c e  to the a m o u n t  
o f  a u t h o r i z e d  s h a r e s , "  w h e r e a s  the c o m m e n t a r y  s t a t e s  that the 
filing fee shall be fixed "w i t h  r e f e r e n c e " to che a m o u n t  of 
a u t h o r i z e d  shares.

A.S. 10.06.955. S e c c i o n  955 m a k e s  S e c t i o n  48 8 l i a b i l i t y
to d i r e c t o r s  and o f f i c e r s  a p p l i c a b l e  to fo r e i g n  c o r p o r a t i o n s  
d o i n g  b u s i n e s s  in the S t a t e  of Alaska. The S u b c o m m i t t e e  b e l i e v e s  
chat such i m p o s i t i o n  of l i a b i l i t y  w i l l  have  a s i g n i f i c a n t  
" c h i l l i n g  eff ect " on o u t s i d e  i n v e s t m e n t s  in the state.

A.S. 10.06.960. C o r p o r a t i o n s  o r g a n i z e d  u n d e r  PL 92-203:
It s ho u l d  be n o t e d  that the p r o v i s i o n s  in S e c t i o n  960 p r o t e c t i n g  
o f f i c e r s  and d i r e c t o r s  of Na t i v e  c o r p o r a t i o n s  u n d e r  S e c t i o n  
10-.06.488 does not ex t en d to s u b s i d i a r y  c o r p o r a t i o n s  w h i c h  are 
w h o l l y  or p a r t i a l l y  o w n e d  by c o r p o r a t i o n s  f or m e d  u n d e r  the A l a s k a  
N a t i v e  C l a i m s  S e t t l e m e n t  Act:. A d d i t i o n a l l y ,  S e c c i o n  960 m a y  
v i o l a t e  the e q ua l p r o t e c t i o n  c l a u s e s  of che U.S. and A l a s k a  
Co ns ti tut i o n s .
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A L A S K A  S T A T E  L E G I S L A T U R E  - S E N A T E  
COMMITTEE ON LABOR AND COMMERCE

SENATOR RICHARD I. EL/ASON POUCH V • JUNEAU, ALASKA 99B11
CHAIRMAN <907) 4C!<-3844

L E T T E R  O F  I N T E N T

It is the intent of the S e n a t e  L a b o r  arid C o m m e r c e  C o m m i t t e e  that the 

d e t a i l e d  c o m m e n t a r y  a c c o m p a n y i n g  S.B. 246, H o u s e  and S en a t e  Joint J o u r n s i  

S u p p l e m e n t  No, 11, be c o n s i d e r e d  a c o m p r e h e n s i v e  g u i d e  to the p r o p o s e d  

n e w  A l a s k a  C o r p o r a t i o n  C o d e  and as such sh o u ld  be amended and revised 

a c c o r d i n g l y  if a n y  c h a n g e s  are m a d e  to S.B. 246.

T h e  f o l l o w i n g  n a r r a t i v e  c h an g e w  r e f l e c t  the a m e n d m e n t s  a d o p t e d  in CSSB 

246 ( L & C ) .

(At p ag e  89 of the H o u s e  and S e n a t e  J oint J o u r n a l  S u p p l e m e n t a l  for April 

8 , 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n  388 sh o u ld  be a m e n de d  to read):

O f f i c i a l  C o m m e n t  to AC C  S e c t i on  1 0 . 0 6 . 3 8 8 . A C Q U I S I T I O N  O F  C O R P O R A T I O N ' S  

OWN S H A R E S;  R E I S S U A N C E  O R  RE T I R E M E N T.

S C O P E : A C C sec. 388 s p e c i f i e s  the tr e at m e n t  to be g i v e n  r e d e em e d  or

r e p u r c h a s e d  shares. T h e y  revert to the sta of a u t h o r i z e d  but u n i s s u e d  

sh a r e s  un l e s s the a r t i c l e s  of i n c o r p o r a t i o n  p r o h ib i t  reissuance. If 

r e i s s u a n c e  is p r oh i b i t e d ,  the a r t i c l e  s t a t i n g  the n u m b e r  of a u t h o r i z e d  

s h a r e s  m u s t  be a m e n d e d  to refl e ct  the l o w e r e d  number. Such an a m e n d m e n t  

of th e  a r t i c l e s  mus t be filed w i t h  the c o m m i s s io n e r .  S h a r e h o l d e r  

a p p r o v a l  of the r e q u i r e d  a m e n d m e n t  is not n ecessary.

W h i l e  sec. 388 a b o l i s h e d  the a n t i q u a t e d  a c c o u n t i n g  c o n c e pt  of " t r e a s u r y  

s h a res", n o t h i n g  in this s e c t i o n  is i n t e n d e d  to p r e j u d i c e  the pres e n t  or 

c o n t i n g e n t  c o n t r a c t  r i g h t s  w h i c h  p r e - A C C  c o r p o r a t i o n s  m a y  hav e  c r e a t e d  in 

r e a c q u i r e d  sh a r es  d e s c r i b e d  as " t r e a s u r y  s h a r e s . "

C H A N C E  IN FO R M E R  A L A S K A  L A W : ACC sec. 388 is taken f r o m  C C L  S e c t i o n  510.

It c o n t i n u e s  p rior A l a s k a  law (former AS 10.05.312-345) in r e q u i r i n g  a 

f i l i n g  w i t h  ‘•he c o m m i s s i o n e r  of an a m e n d m e n t  to the articles. It d e p a r t s 

fro m and s i m p l i f i e s  p r i o r  law by the e l i m i n a t i o n  of the c o n ce p t  of 

" t r e a s u r y  s h a r es . "

O F F I C I A L  BU1INCIS



•  $  #

(At p a g e  123 of the H o u s e  and S e n a t e  J o i n t J o u r n a l  S u p p l e m e n t  for A p r i l  

8 , 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n  455 sh o u l d  be a m e n d e d  tc read):

O f f i c i a l  C o m m e n t  to ACC S e c t io n  1 0 . 0 6 . 4 5 5 . C L A S S I F I C A T I O N  O F  D I R E C T O R S .

S C O P E : Sec. 455 p ro v i d e s  for o p t i o n a l  c l a s s i f i c a t i o n  of a board

c o n s i s t i n g  of a m i n i m u m  m e m b e r s h i p  w h i l e  t a k i n g  s teps to p r e c l u d e  the 

a d o p t i o n  of suc h  a s c h e m e  for a c o r p o r a t i o n  w h i c h  h as  not e l i m i n a t e d  

c u m u l a t i v e  v o t i n g  f r o m  a d o p t i n g  s u c h  a c l a s s i f i c a t i o n  s c h e m e  by a m e n d m e n t  

if s h a r e s  s u f f i c i e n t  to e le c t  one d i r e c t o r  u n d e r  c u m u l a t i v e  v o t i n g  o pp o s e  

s u c h  amend m e n t .  Sec. 455 r ep l a c e s  f o r m e r  AS 10.05.186.

C H A N G E  IN F O R M E R  A L A S K A  L A W : Sec. 455(a) is an e n a c t m e nt  of M o d e l  Act

S e c t i o n  37 and w o r k s  an i m p o r t a n t  ch an g e  f r o m  for m e r  AS 10.05.186 

r e s p e c t i n g  the e l e ction to c l a s s i f y  the board. U n d e r  p r i o r  A l a s k a  law 

this d e c i s i o n  c ould be taken by a b y l a w  a d o p t e d  by the board w i t h o u t  

s h a r e h o l d e r  p a r t i c i p a ti o n .  T h e  d a n g e r  to m i n o r i t y  s ha r e  r e p r e s e n t a t i o n  

in s u c h  c i r c u m s t a n c e s  led to s u b s e c t i o n  (a)'s r e q u i r e m e n t  that the 

e l e c t i o n  be t ak e n  in the a r ticles, w h i c h  i n s u r e s  s h a r e h o l d e r  

p a r t i c i p a t i on .

S u b s e c t i o n  (b) is new, C o n t i n u i n g  the c o n c e r n  for m i n o r i t y  share 

r e p r e s e n t a t i o n  on the board of a c o r p o r a t i o n  wh i c h  has not e li m i n a t e d  

c u m u l a t i v e  voting, sec. 455(b) p r e c l u d e s  a me n d m e n t  of the a r t i c l e s  to 

c l a s s i f y  the b o a r d if the n u m b e r  of sh a re s  v o t i n g  "no" on the am e n d m e n t  

or r e f u s i n g  to consent in w r i t i n g  w o u l d  be s u f f i c i e n t  to e lect one 

d i r e c t o r  if v o t e d  c u m u l a t i v e l y  at an e l e c t i o n  of the e nt i r e  board.

S u b s e c t i o n  (c) is new. It p e r m it s  b oard c l a s s i f i c a t i o n  p u r s u a n t  to the 

t erms of a p r o v i s i o n  in the b y l a w s  r a t h e r  than the a r t i c l e s  of 

in o rporation. In o rder to c l a s s i f y  a board un d e r  sec. 455(c) it is 

n e c e s s a r y  that the b y l a w  h ave b e e n  adopted p r i o r  to M a r c h  24, 1982 wi t h  

or w i t h o u t  s h a r e h o l d e r  p a r ti c i p a t i o n ,  and that it c o n t ai n s  n o t h i n g  which, 

w e r e  it a p r o v i s i o n  in the a r t i c l e s  of inc or p o r a t i o n,  w o u ld  of f e nd  s e c . 

4 55(a). Thus, all of the r e s t r i c t i o n s  on the m i n i m u m  size of the board, 

the m i n i m u m  n u m b e r  of classes, and the terms of the d i r e c t o r  o f fice set 

forth in sec. 455(a) limit the terms of any b y l a w  w h i c h  w o u l d  be 

e f f e c t i v e  u n d e r  sec. 455(c).
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A L A S K A  S T A T E  L E G I S L A T U R E  - S E N A T E  
COMMITTEE ON LABOR AND COMMERCE

SENATOR RICHARD I. ELIASON 
CHAIRMAN

orriciAL ouiineii

Feb. 2, 1984

LETTER OF INTENT

It is the intent of the Senate Labor and Commerce Committee that the 
detailed commentary accompanying S.B. 246, House and Senate Joint Journal 
Supplement No. 11, be considered a comprehensive guide to the proposed 
new Alaska Corporation Code and as such should be amended and revised 
accordingly if any changes are made to S.B. 246.

The following narrative changes reflect the amendments adopted in CSSB 
246 (L&C).

P O U C H  V  • J U N E A U .  A L A S K A  99811 
(907) 465-3844

(At page 89 . f the House and Senate Joint Journal Supplemental for April 
8, 1983, the Official Comment to Section 388 should be amended to read):

Official Comment to ACC Section 10.06.388. ACQUISITION OF CORPORATION'S 
OWN SHARES; REISSUANCE OR RETIREMENT.

SCOPE: ACC sec. 388 specifics the treatment to be given redeemed or
repurchased shares. They revert to the status of authorized but unissued 
shares unless the articles of incorporation prohibit reissuancc. If 
reissuance is prohibited, the article stating the number of authorized 
shares must be amended to reflect the lowered number. Such an amendment 
of the articles must be filed with the commissioner. Shareholder 
approval of the required amendment is not necessary.

While sec. 388 abolished the antiquated accounting concept of "treasury 
shares', nothing in this section is intended to prejudice the present or 
contingent contract rights which pre-ACC corporations may have created in 
reacquired shares described as "treasury shares."

CHANGE IN FORMER ALASKA LAW: ACC sec. 388 is taken from GCL Section 510,
It continues prior Alaska law (former AS 10.05.312-345) in requiring a 
filim; witli the commissioner of an amendment to the articles. It departs 
from nnd simplifies prior law by the elimination of the concept of 
"treasury shares."



(At page 123 of the House and Senate Joint Journal Supplement for April 
8, 1983, the Official Comment to Section 455 should be amended to read):

Official Comment to ACC Section 10.06.455. CLASSIFICATION OF DIRECTORS.

SCOPE: Sec. 455 provides for optional classificrtion of a board
consisting of a minimum membership while taking steps to preclude the 
adoption of such a scheme for a corporation which has not eliminated 
cumulative voting from adopting such a classification scheme by amendment 
if shares sufficient to elect one director under cumulative voting oppose 
such amendment. Sec. 455 replaces former AS 10.05.186.

CHANGE IN FORMER ALASKA LAW: Sec. 455(a) is an enactment of Model Act
Section 37 and works an important change from former AS 10.05.186 
respecting the election to classify the board. Under prior Alaska law
this decision could be taken by a bylaw adopted by the board without
shareholder participation. The danger to minority share representatJ * i 
in such circumstances led to subsection (a)'s requirement that : -e 
election be taken in the articles, which insures shareholder 
participation.

Subsection (b) is new. Continuing the concern for minority share 
representation on the board of a corporation which has not eliminated 
cumulative voting, sec. 455(b) precludes amendment of the articles to 
classify the board if the number of shares voting "no" on the amendment 
or refusing to consent in writing would be sufficient to elect one 
director if voted cumulatively at an election of the entire board.

Subsection (c) is new. It permits board classification pursuant to the 
terms of a provision in the bylaws rather than the articles of
incorporation. In order to classify a board under sec. 455(c) it is 
necessary that the bylaw have been adopted prior to March 24, 1982 with 
or without shareholder participation, and that it contains nothing which, 
were it a provision in the articles of incorporation, would offend sec. 
455(a). Thus, all of the restrictions on the minimum size of the board, 
the minimum number of classes, and the terms of the director office jet 
forth In sec. 455(a) limit the terms of any bylaw which would be
effective under sec. 455(c).
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E X E C U T I V E  S E C R E T A R Y  

BILLY G. BERRIER

M E M O R A N D U M

TO: S e n a t o r  R i c h a r d  I. E l i a s o n ,  C h a i r m a n
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

FROM: D i c k  Re ga n,  R e s e a r c h  D i r e c t o r
Alaska. C o d e  R e v i s i o n  C o m m i s s i o n  ^

DATE: F e b r u a r y  2, 19 8 4

RE: A m e n d m e n t s  to HB 3 4 3 / S B  246 on
for p r o f i t  c o r p o r a t i o n s

T h e  s u b c o m m i t t e e  a p p o i n t e d  by the A l a s k a  F e d e r a t i o n  of 
N a t i v e s  to w o r k  on the  c o r p o r a t i o n s  bi l l h a s  p r o p o s e d  t h e s e  
c h a n g e s  in the p r o p o s e d  a m e n d m e n t s  I t r a n s m i t t e d  to y o u  on 
J a n u a r y  31, 1984: T h o s e  m e m b e r s  of the c o d e  r e v i s i o n  c o m m i s s i o n  
th a t c o ul d be p o l l e d  by t e l e p h o n e  h a v e  a g r e e d  t h a t  the  c h a n g e s  
ar e a c c e p t a b l e .

(1) £ H M £ E :

Pag e 12, l i n e  27-29: In the p r e v i o u s l y  p r o p o s e d
a m e n d m e n t  c h a n g e  " J a n u a r y  1, 19 83"  to "M ar ch  24, 19 82 ".

E X P L A N A T I O N : A  r e l a t i v e l y  r e c e n t  d a t e  is n e e d e d ,  but  
the s p e c i f i c  da te  c h o s e n  is not of i m p o r t a n c e .  T h e  d a t e  of f i r s t  
i n t r o d u c t i o n  of the A l a s k a  C o r p o r a t i o n s  C o d e  as a b i l l  in th e 
l e g i s l a t u r e  is a d a t e  u s e d  e l s e w h e r e  in the bill. U s i n g  it h e r e  
is s i m p l y  to a v o i d  u s i n g  m a n y  d i f f e r e n t  d a t e s  in the bill.

(2) C H A N G E :

Pa g e 56, f o l l o w i n g  li ne  28: In the  p r e v i o u s l y  p r o p o s e d  
a m e n d m e n t ,  c h a n g e  " J a n u a r y  1, 1 97 1"  to "M ar ch  24, 19 82" .

E X P L A N A T I O N : T h e  b i l l  p r o v i d e s  t h a t  s t a g g e r e d  t e r m s  of
d i r e c t o r s  m u s t  be p r o v i d e d  for in the a r t i c l e s  of i n c o r p o r a t i o n .  
Th e  e f f e c t  of the c h a n g e  is t h a t  a p r o v i s i o n  in a c o r p o r a t i o n ' s  
b y l a w s  p r o v i d i n g  for s t a g g e r e d  t e r m s  of its d i r e c t o r s  w o u l d  be
v a l i d  if the p r o v i s i o n  w a s  in the  b y l a w s  b e f o r e  a r e c e n t
d a t e — the da t e of f i r s t  i n t r o d u c t i o n  of the A l a s k a  C o r p o r a t i o n s  
C o d e  bi l l in the l e g i s l a t u r e ,  M a r c h  24, 1982.

In o t he r w o r d s ,  th e a m e n d m e n t  w o u l d  m a k e  t h i s  p r o v i s i o n
of the bi ll  p r o s p e c t i v e ,  k e e p i n g  in e f f e c t  v a l i d  b y l a w s  on
s t a g g e r e d  terms; h o w e v e r ,  no c o r p o r a t i o n  w o u l d  be a b l e  to
h u r r i e d l y  e na ct  b y l a w s  now, s i m p l y  in a n t i c i p a t i o n  of p a s s a g e  of 
this bill.



(3) C H A N G E :

P a g e  14 9 ,  l i n e  12, f o l l o w i n g  t h e  p e r i o d :  In the
p r e v i o u s l y  p r o p o s e d  a m e n d m e n t ,  f o l l o w i n g  " s e c t i o n "  i n s e r t  "prior 
to D e c e m b e r  19, 1 9 9 1 , " .

E X P L A N A T I O N : T h e  a m e n d m e n t  as p r e v i o u s l y  p r o p o s e d  w a s  
o v e r b r o a d .  I t s  o n l y  p u r p o s e  w a s  to c o n f o r m  t o  a r e q u i r e m e n t  of 
S e c t i o n  30 of th e A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t ,  a c o p y  of
w h i c h  is a t t a c h e d .  T h e  r e a s o n  for t h e c h a n g e  w i l l  be c l e a r  b y
r e f e r e n c e  to t h e  a t t a c h e d  S e c t i o n  30 of A N C S A .

R e t y p e d  w i t h  t h e s e  t h r e e  c h a n g e s ,  t h e  p r o p o s e d
a m e n d m e n t s  a r e  a t t a c h e d .

%
D R :c h w  
A t t a c h m e n t s

-  2 -



\ M E N D  M  E N T

O f f e r e d  i n t h e  S E N A T E  L A BO F A N D  C O M M E R C E  C O M M I T T E E  BY:

TO: SB  246

P a g e  12, l i n e  27-29:

D e l e t e  al l  m a t e r i a l  e m d  inser t:

"(3) if i n c o r p o r a t i o n  is a f t e r  M a r c h  24, 1982, the  

a d d r e s s  of  it s i n i t i a l  r e g i s t e r e d  o f f i c e  a n d  t h e  n a m e  of  its 

i n i t i a l  r e g i s t e r e d  a g e n t ; "

P a g e  12, l i n e  29:

D e l e t e  "at t h a t  a d d r e s s "

P a g e  16, l i n e  5:

D e l e t e  "AS 1 0 . 0 6 . 8 7 3 "  a n d  i n s e r t  "AS 1 0 . 0 6 . 8 7 0 "

P a g e  56, f o l l o w i n g  l i n e  28:

I n se rt :

" (c) a p r o v i s i o n  in t h e  b y l a w s  of a c o r p o r a t i o n  w h i c h ,  w e r e  

it a p r o v i s i o n  o f  th e  a r t i c l e s  of i n c o r p o r a t i o n ,  w o u l d  a c c o r d  

w i t h  (a) o f  t h i s  s e c t i o n  s h a l l  be v a l i d  p r o v i d e d  t h a t  it w a s  

a d o p t e d  p r i o r  to M a r c h  24, 1982."

P a g e  127, l i n e s  7-9:

D e l e t e  " t o g e t h e r  w i t h  a v e r i f i e d  c o p y  of it s a r t i c l e s  of

i n c o r p o r a t i o n  a n d  al l  a m e n d m e n t s  to the a r t i c l e s , "

P a g e  138, l i n e  28:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "

P a g e  139, l i n e  9:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "



P a g e  147/ l i n e s  28-29:

D e l e t e  ", e x c e p t  a v i l l a g e  c o r p o r a t i o n  t h a t  m a y  b e  i n c o r p o r a t e d  

u n d e r  e i t h e r  t h i s  c h a p t e r  o r  A S  10.20 ,"

P a g e  148, l i n e  8:

D e l e t e  " a p p r o v e d  b y  t h e  U n i t e d  S t a t e s  S e c r e t a r y  of  th e  In te r i o r "

P a g e  148, l i n e  18:

D e l e t e  ", 7 ( i ) ,"

P a g e  148, l i n e s  25-26:

D e l e t e  " m a y  n o t  b e  c o n s i d e r e d  to  b e  a d i s t r i b u t i o n  in p a r t i a l  

l i q u i d a t i o n "  a n d  i n s e r t  "is n o t  a ' d i s t r i b u t i o n  to its s h a r e h o l d e r s '  

as  d e f i n e d  b y  A S  10.. 06. 990 (17) "

P a g e  149, l i n e  12, f o l l o w i n g  the per iod :

I n s e r t  " N o t w i t h s t a n d i n g  the p r o v i s i o n s  of A S  1 0 . 0 6 . 5 7 4 —  

1 0 . 0 6 . 5 3 6 ,  a p l a n  ov m e r g e r ,  c o n s o l i d a t i o n ,  or  e x c h a n g e  q u a l i f i e d  

u n d e r  t h i s  s e c t i o n  p r i o r  to D e c e m b e r  19, 1991, s h a l l  n o t  i n c l u d e  

t h e  r i g h t  o f  s h a r e h o l d e r s  to d i s s e n t . "

P a g e  149, l i n e  15:

D e l e t e  " t h a t  is r e q u i r e d  by  the l a n g u a g e  o f  t h a t  Ac t"

P a g e  161, l i n e  13:

D e l e t e  " J u l y  1, 1 98 3"  a n d  i n s e r t  " J u l y  1, 1984"
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E X E C U T I V E  S E C R E T A R Y  

BILLY G. BERRIER

TO: R e p r e s e n t a t i v e  J o h n  Cow d er y,  C h a i r m a n  
H o u s e  L a b o r  an d  C o m m e r c e  C o m m i t t e e

S e n a t o r  R i c h a r d  J. Eli as on , C h a i r m a n  
S e n a t o r  L a b o r  an d  C o m m e r c e  C o m m i t t e e

F R O M : Di c k Re gan , R e s e a r c h  D i r e c t o r
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o

DATE: F e b r u a r y  1, .1984

RE: T r a n s c r i p t  of j o i n t  h e a r i n g  on
HE 3 4 3 / S B  246 on p r o f i t  c o r p o r a t i o n s

E n c l o s e d  is a transcript, m a d e  f r o m  the H o u s e  L a b o r  an d  
C o m m e r c e  C o m m i t t e e ' s  tap e of the j o in t h e a r i n g  on HB  3 4 3 / S B  246 
h e l d  M on d ay , J a n u a r y  23, 1984. C a t h e r i n e  W a l s h  of t hi s  o f f i c e  
ty pe d it at the r e q u e s t  of the c o d e  r e v i s i o n  c o m m i s s i o n .

A n y m e m b e r s  of the H o u s e  or S e n a t e  L a b o r  an d  C o m m e r c e  
C o m m i t t e e s  w h o  w e r e  a b s e n t  f r o m  the J a n u a r y  2 3 r d  m e e t i n g  m a y  be 
e s p e c i a l l y  i n t e r e s t e d  in the t r a n s c r i p t .

S i n c e  the H o u s e  m e m b e r s  h a d  to l e a v e  for a f loo r 
s e s s i o n  b e f o r e  the m e e t i n g  w a s  c on c l u d e d ,  t he y ma y  be i n t e r e s t e d  
in the t e s t i m o n y  at  the l a s t  of the t r a n s c r i p t — t e s t i m o n y  of 
Elizabetl J o h n s t o n  of the A l a s k a  F e d e r a t i o n  of N a t i v e s  
s u b c o m m i t t e e  on the bi ll  a n d  Irv B e r tr am , l eg al  c o u n s e l  for 
A l a s k a  A i r l i n e s .

D R : c h w

E n c l o s u r e



J O I N T  H O U S E  / S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  
H E A R I N G  O N  H B  3 4 3 / S B  2 4 5 — F O R  P R O F I T  C O R P O R A T I O N S

J A N U A R Y  23, 198 4 
8 : 3 0  a . m .

C O W D E R Y :  I ’d li ke  to call t h e  L a b o r  a n d  C o m m e r c e
m e e t i n g  to o r d e r .  I t ' s  J a n u a r y  23, 1984, at  9:50 a.m. (sic) 
8 : 5 0  a.m. I ' d  l i k e  to n o t e  t h o s e  p r e s e n t :  Rep.  Uelincj, Rep.
P e s t i n g e r ,  Rep.  K o p o n e n  a n d  J a m e s  C o w d e r y .  A n d  I' d a l s o  l i k e  to 
n o t e  p r e s e n t  S e n a t o r  M u l c a h y .  T h e  p u r p o s e  of t h i s  m o r n i n g ' s  
m e e t i n g  is to h a v e  t e s t i m o n y  on an a c t  r e v i s i n g  t h e  c o r p o r a t e  
code. A t  t h i s  t i m e  I t h i n k  t h a t  we  w o u l d  li ke  to c a l l  on J o h n  
A b b o t t  a n d  a n y o n e  t h a t  w o u l d  l i k e  to t e s t i f y  sign  in. T h e  f i r s t  
o n e  to t e s t i f y  t h a t  I b e l i e v e  I'd li k e to h a v e  is J o h n  A b b o t t .  
S t a t e  y o u r  n a m e  a n d  a f f i l i a t i o n .

A B B O T T :  T h a n k  yo u . Rep. C o w d e r y .  My n a m e  is J o h n  A b b o t t  
a n d  I a m  t h e  c h a i r m a n  of the  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  The  
c o d e  r e v i s i o n  c o m m i s s i o n ,  for  t h o s e  of y o u  w h o  a r e  u n a w a r e  of
t his , w a s  a T i t l e  24 c o m m i s s i o n  c r e a t e d  by th e  l e g i s l a t u r e  in 
1 9 7 6 .  It is c o m p r i s e d  of  i n d i v i d u a l s  r e p r e s e n t i n g  t h e  A l a s k a  
C o u r t  S y s t e m ,  the  A t t o r n e y  G e n e r a l ' s  o f f i c e  r e p r e s e n t i n g  the  
G o v e r n o r ,  the A l a s k a  Ba r  A s s o c i a t i o n  r e p r e s e n t a t i v e ,  
r e p r e s e n t a t i v e s  f r o m  b o t h  the  H o u s e  a n d  the  S e n a t e ,  at t h i s  time, 
Rep.  C h a r l i e  B u s s e l l  a n d  S e n a t o r  P a t r i c k  R o d c y .  M y s e l f  a:: an
a p p o i n t m e n t  of t h e  C o v e r  nor, as  a l a y p e r s o n  a n d  F r e d  B r o w n  as  a 
r e p r e s e n t a t i v e  of G o v e r n o r  S h e f f i e l d .  W e  h a v e  o n e  v a c a n c y  on the 
c o m m i s s i o n  at: t h e  p r e s e n t  time. G e n e r a l l y ,  th e p u r p o s e  of the 
c o m m i s s i o n  is to e n t e r t a i n  r e q u e s t s  by the l e g i s l a t u r e ,  by an y 
b r a n c h  of g o v e r n m e n t  f o r  t h a t  m a t t e r ,  to l o o k  i n t o  a r e a s  of
s t a t u t o r y  .1 a w  of a t e c h n i c a l  n a t u r e  t h a t  a r e  in n e e d  of r e v i s i o n  
for a n y  n u m b e r  of r e a s o n s  i n c l u d i n g  t,,e f a c t  that, t h e y  no  l o n g e r  
c o m p o r t  w i t h  the A l a s k a  life, b e c a u s e  w e  ar e  a m o r e  s o p h i s t i c a t e d  
st at e,  b e c a u s e  t h e y  h a v e n ' t  p r o v i d e d  for a n u m b e r  of y e a r s ,  th at  
t h e y  a r e  ou t  of s y n c  w i t h  t h e  p r e s e n t  n e e d s  of Di e law. The  
c o m m i s s i o n  a l s o  e n t e r t a i n s  it s  own p r o j e c t s  an d  ha s at a n y  g i v e n  
p o i n t  in t i m e  t wo  m a j o r  p r o j e c t s  at least, p l u s  a n u m b e r  of m i n o r  
p r o j e c t s  f o r  c o n s i d e r a t i o n  by the l e g i s l a t u r e .  W e  h a v e  at  the 
p r e s e n t  t i m e  f i v e  m a j o r  b i l l s ,  s o m e  of w h i c h  w i l l  be c o n s i d e r e d  
by  th e l e g i s l a t u r e  t h i s  s e s s i o n ,  o t h e r s  w i l l  di e  a n d  n o t  ge t 
c o n s i d e r a t i o n .  T h e  b i l l  in f r o n t  of y o u  t oda y h a s  b e e n  
i n t r o d u c e d  by  th e R u l e s  C o m m i t t e e  in b o t h  the  H o u s e  a n d  the  
S e n a t e  a s  I1B 343  a n d  SB  246. T h e  two b i l l s  a r e  i d e n t i c a l  in w h a t  
they do a n d  w e r e  i n t r o d u c e d  s i m u l t a n e o u s l y  for the p u r p o s e  of
c o n s i d e r a t i o n  by b o t h  the H o u s e  a n d  S e n a t e  w i t h o u t  Die  n e c e s s i t y  
of g o i n g  t h r o u g h  o n e  a n d  t h e n  g o i n g  t h r o u g h  the o t h e r . T h i s  is 
t h e  p r a c t i c e  th e  c o d e  r e v i s i o n  c o m m i s s i o n  h a s  u s e d  fo r the p a s t  
s e v e r a l  y e a r s  to e x p e d i t e  c o n s i d e r a t i o n  of th e bill. M ys elf , as 
c h a i r m a n ,  a n d  J e r r y  K u r t z  w h o  r e p r e s e n t s  t h e  A l a s k a  Bar 
A s s o c i a t i o n  h a v e  b e e n  p r e s e n t  on the c o m m i s s i o n  d u r i n g  the  e n t i r e



p e r i o d  o f t i m e  th e  c o r p o r a t i o n s  b i l l  h a s  b e e n  c o n s i d e r e d  a n d  
w o r k e d  on, a n d  w e  a l o n g  w i t h  w i t h  o t h e r  m e m b e r s  of our  s t a f f  a n d  
o t h e r  c o m m i s s i o n e r s  a r e  m o s t  a n x i o u s  to m e e t  w i t h  y o u  or y o u r  
s t a f f  to f u r t h e r  e x p l a i n  th e  bill i t s e l f .  It's a v e r y  l a r g e  
b i ll ; i t ' s  c o m p l i c a t e d ;  it is a s o p h i s t i c a t e d  bill. It 
d e t e r m i n e s  al l of the  a r e a s  of r e s p o n s i b i l i t y  w h i c h  a r e  t a k e n  on 
w h e n  a c o m p a n y  s e e k s  a c o r p o r a t e  c h a r t e r  a n d  s e e k s  a p r i v i l e g e  
c o n f e r r e d  b y the  S t a t e  of A l a s k a .  W e  h a v e  w i t h  us t o d a y  P r o f e s s o r  
D a n i e l  F e s s l e r .  He is a p r o f e s s o r  of l a w  a t  th e U n i v e r s i t y  of 
D a vi s ,  C a l i f o r n i a ,  w h o  ha s  b e e n  the c o n s u l t a n t  on t h i s  bill  s i n c e  
i t s  i n c e p t i o n  a n d  is o n e  of th e r e c o g n i z e d  a u t h o r i t i e s  o n 
c o r p o r a t e  lav; in the  U n i t e d  S t a t e s .  He w i l l  g i v e  y o u  a t h u m b n a i l  
s k e t c h  of t h i s  b i l l  a n d  a t t e m p t  to a n s w e r  a n y  q u e s t i o n s  t h a t  y o u  
m a y  h a v e  c o n c e r n i n g  the  s p e c i f i c  t e c h n i c a l  a s p e c t s  of the bill. 
T h e  b i l l  w a s  th e r e s u l t  of c o n c e r n  on t h e p a r t  of m e m b e r s  of t h e  
c o d e  c o m m i s s i o n ,  b o t h  in p r i v a t e  p r a c t i c e  a n d  in th e o t h e r  a r e a s  
r e p r e s e n t e d  b y  t h e  c o d e  c o m m i s s i o n ,  t h a t  s o m e  w o r k  n e e d e d  to be 
d o n e  b e c a u s e  t h e  b a s i c  b i l l  h a d  been, a s it w e r e ,  an  o f f - t h e - r a c k  
b i l l  a d o p t e d  f r o m  O r e g o n  s t a t u t e s  at  the t i m e  of s t a t e h o o d .  
W h e t h e r  or n o t  it w a s  a p p r o p r i a t e  to A l a s k a  e v e n  a t  the t i m e  it 
w a s  a d o p t e d  l e a v e s  s o m e  q u e s t i o n .  C e r t a i n l y  t h e  e x i s t i n g  l aw  
d o e s  n ot  in a n y  r e s p e c t  r e a l l y  m e e t  th e n e e d s  of A l a s k a n s  for  
i n c o r p o r a t i o n .  T h e  n e w  b i l l  a t t e m p t s  to se t o u t  a n d  d e f i n e  a l l  
th e  r e l a t i o n s h i p s  b e t w e e n  the v a r i o u s  p r i n c i p a l s  or p l a y e r s  in 
th e  c o r p o r a t e  s ta tu s.  So t h a t  one n e e d  o n l y  l o o k  a t  t h i s  b i l l  to 
d e t e r m i n e  h o w  y o u  b e c o m e  a c o r p o r a t i o n ;  h o w  y o u  ac t  as a 
c o r p o r a t i o n ;  h o w  y o u  t e r m i n a t e  as a c o r p o r a t i o n .  T h e  bill t h a t ' s  
p r e s e n t l y  b e f o r e  t h i s  c o m m i t t e e  w a s  i n t r o d u c e d ,  I b e l i e v e ,  on  
A p r i l  9, 1 9 8 3 .  S i n c e  that: time, s o m e  c h a n g e s  h a v e  b e e n  m a d e  as  a 
r e s u l t  of p u b l i c  h e a r i n g s  h e l d  by the  c o d e  r e v i s i o n  c o m m i s s i o n  
a n d  i n p u t  f r o m  v a r i o u s  d i f f e r e n t  o r g a n i z a t i o n s  c o n c e r n i n g  s o m e  of 
th e  s p e c i f i c  ,.eatures of t h e  bill. A n d  as  a r e s u l t ,  the c o d e  
c o m m i s s i o n  w i l l  b e  m a k i n g  s o m e  r e c o m m e n d a t i o n s  for c h a n g e s  to t h e 
c o m m i t t e e s  c o n s i d e r i n g  th is  bill. T h e  w o r k  o n s e c t i o n s ,  w r i t t e n  
c o m m e n t s  to the  b i l l  a n d  r e q u e s t s  t h a t  c e r t a i n  c h a n g e s  be  made. 
T h e s e  c h a n g e s  a d d r e s s  c o n c e r n s  r a i s e d  by A l a s k a  A i r l i n e s ,  o n e  of  
p r o b a b l y  the s t a t e ' s  l a r g e s t  c o r p o r a t i o n s ,  a s p e c i a l  s u b c o m m i t t e e  
of t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  t h a t  h a s  w o r k e d  for q u i t e  
s o m e  time w i t h  the  c o d e  c o m m i s s i o n ,  h a s  g r a c i o u s l y ,  g e n e r o u s l y  
p r o v i d e d  i t s  ow n t im e a n d  e x p e r t i s e  a n d  i t s  l e g a l  s t a f f  in 
v a r i o u s  of t h e  c o r p o r a t i o n s  a n d  h a s  p r o v i d e d  us w i t h  s o m e  g o o d  
a n d  n e e d e d  a m e n d m e n t s  to t h e  b il l. T h o s e ,  too, w i l l  be 
e n t e r t a i n e d .  W o  a l s o  h a v e  w o r k e d  v e r y  c l o s e l y  w i t h  Mr. W i l l i s  
K i r k p a t r i c k ,  d e p u t y  d i r e c t o r  of c o r p o r a t i o n s  in t h e  C o m m i s s i o n e r  
of C o m m e r c e  o f f i c e .  A n d  he, too, h a s  r e c o m m e n d e d  s o m e  c h a n g e s  
t h a t  if m a d e  w i l l  r e d u c e  a n y  f i n a n c i a l  .impact on  h i s  o ff ic e.  G o  
t h a t  it w a s  t h e  i n t e n t  of the c o m m i s s i o n  to d r a f t  a b i l l  t h a t  
w o u l d  h a v e  n o  f i n a n c i a l  i m p a c t  on the C o m m i s s i o n e r  of C o m m e r c e  
o f f i c e  or the d i r e c t o r  of c o r p o r a t i o n s .  So  y o u  w i l l  be g e t t i n g  
s o m e  r e c o m m e n d a t i o n s  fo r a m e n d m e n t s  p u r s u a n t  to o ur  d i s c u s s i o n s  
a n d  the e x c h a n g e  of i d e as  of A l a s k a  A i r l i n e s ,  t h e  C o m m i s s i o n e r  of



C o m m e r c e  a n d  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e ' s  s u b c o m m i t t e e .  I 
t h i n k  w i t h o u t  f u r t h e r  a d o  I ' l l  a s k P r o f e s s o r  D a n i e l  F e s s l e r  to 
c o m e  up  a n d  g i v e  y o u  a b r i e f  s u m m a r y ,  an o v e r v i e w  of v/hat th e 
b i l l  do es. If t h e r e  a r e  a n y  q u e s t i o n s ,  v/e a l s o  h a v e  s i g n e d  up a s  
w i t n e s s e s ,  C o m m i s s i o n e r  J e r r y  K u r t z ,  F r e d  B r o w n  to  p r o v i d e  
a d d i t i o n a l  t e s t i m o n y  or c o m m e n t s  or, in t h e  e v e n t  y o u  h a v e  s o m e  
q u e s t i o n s ,  w e ' l l  do our b e s t  to a n s w e r  t h e m  for you. T h a n k  you.

C O W D E R Y :  T h a n k  yo u.  I'd l i k e  to n o t e  t h a t  S e n a t o r  is 
p r e s e n t .  A n d  a t t h i s  time, I ' d  l i k e  to h a v e  J o h n  A b b o t t  . . .
t h e n  th e  n e x t  o n e  u p is . . .

R O D E Y :  R a t h e r  t h a n  i n v i t e  a n y  c o m m e n t s ,  I t h i n k  t h a t  
P r o f e s s o r  F e s s l e r  ca n  do a b e t t e r  j o b  of e x p l a i n i n g  t h e  m a t e r i a l  
t h a n  a n y b o d y  e l s e  I know. Mr. C h a i r m a n ,  I ' m  the  S e n a t e  m e m b e r  of
t h e  c o d e  r e v i s i o n  c o m m i s s i o n ,  a n d  t he  c o d e  h a s  l a b o r e d  l o n g  a n d
h a r d ,  p a r t i c u l a r l y  P r o f e s s o r  F e s s l e r  a n d  C h a i r m a n  A b b o t t  o n  t h i s  
p a r t i c u l a r  l e g i s l a t i o n .  A n d  I t h i n k  it is w o r t h y  o f t h e
c o m m i t t e e ' s  v e r y  s e r i o u s  c o n s i d e r a t i o n .  It is in f i n a l  form, b u t  
it  is v e r y  n e a r  p a s s a g e .

F E S S L E R :  G e n t l e m e n ,  I a m  a s c h o o l  t e a c h e r  a t t he
U n i v e r s i t y  of C a l i f o r n i a  at D a v i s .  A n d  the  s u b j e c t s  t h a t  I t e a c h  
a r e  c o n t r a c t s  a n d  c o r p o r a t i o n s .  F o u r  y e a r s  a g o  I w a s  a p p r o a c h e d  
b y  t h e  c o m m i s s i o n  a n d  a s k e d  if I w o u l d  b e i n t e r e s t e d  in s e r v i n g  
a s  a c o n s u l t a n t  to f i r s t  s u r v e y  t h e  c o n t e n t  of e x i s t i n g  A l a s k a  
s t a t u t o r y  l a w  in th e  b u s i n e s s  fi el d,  a n d  t h e n  w o r k  w i t h  the 
c o m m i s s i o n  s h o u l d  it  d e t e r m i n e  t h a t  t h e r e  w a s  n e e d  for  r e v i s i o n .  
T h e  s u r v e y  of e x i s t i n g  A l a s k a  l a w  w a s  u n d e r t a k e n ,  a n d  th e
c o n c l u s i o n  w a s  a r r i v e d  at t h a t  the  e x i s t i n g  A l a s k a  l a w  w a s  n o t  
t h e  lav/ t h a t  th e s t a t e  w o u l d  m o s t  l i k e  t o h o v e  il ;> c i t i z e n s  
f u n c t i o n i n g  u n d e r .  T h e  la w  t h a t  w e c u r r e n t l y  h a v e  in A l a s k a  w a s  
a d o p t e d  by  t h e  l e g i s l a t u r e ,  t h e  f i r s t  l e g i s l a t u r e  a f t e r
s t a t e h o o d ,  by a d o p t i n g  t h e  then  A l a s k a ,  e x c u s e  me, the  t h e n  
c o n t e n t  of t h e  O r e g o n  c o r p o r a t i o n  law. T h e  O r e g o n  c o r p o r a t i o n s  
la w  jn t u r n  w a s  t a k e n  f r o m  s o m e t h i n g  c a l l e d  the Mode.'I B u s i n e s s
C o r p o r a t i o n  Ac t , w h i c h  a c t  v/as p u t  o u t  by t h e  B u s i n e s s  L a w
S e c t i o n  of t h e  A m e r i c a n  B a r  A s s o c a t i o n  in t he  e a r l y  1 9 5 0 'r>. B y  
th e  t i m e  A l a s k a  a d o p t e d  the  O r e g o n  lav/, t h e  O r e g o n  l e g i s l a t u r e  
v/as on 'the v e r g e  of c h a n g i n g  it. And, s u b s e q u e n t l y ,  the  O r e g o n  
l e g i s l a t u r e  h a s  c h a n g e d  m u c h  of t he  c o n t e n t  of  t h e  law. Bo, a n d  
t h i s  is b e c a u s e  th e  m o d e l  act, w h i c h  w a s  t h e  b a s i s  of the O r e g o n  
l a w  a n d  t h e n  b e c a m e  th e  b a s i s  of o u r  s o r t  of  s t e p c h i l d  h a s  b e e n  
in t h e  p r o c e s s  of e v o l u t i o n .  Th e  c o m m i s s i o n  a l s o  n o t e d  t h a t  in 
t h e  i n t e r v e n i n g  n e a r  q u a r t e r  of a c e n t u r y ,  t h a t  t h e r e  h a v e  b e e n  
s i g n i f i c a n t  c h a n g e s  in c o r p o r a t e  la w in t h r e e  of t h e  m o s t  
c r i t i c a l  j u r i s d i c t i o n s  t o w h i c h  o t h e r  s t a t e s  g e n e r a l l y  l o o k  for  
g u i d a n c e .  A n d  t h a t  is t h a t  N e w  Y o r k  h ad  r e w r i t t e n  i t s  
c o r p o r a t i o n s  l a w s  in t h e l a t e  1 9 6 0 's; C a l i f o r n i a  u n d e r t o o k  a 
s i m i l a r  p r o j e c t  in v/hich I w a s  i n v o l v e d  on  the w o r k i n g  c o m m i t t e e  
w i t h  the l e g i s l a t u r e  in th e  m i d - 1 9 7 0 ' s .  A n d  f i n a l l y  the m o d e l
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a c t  i t s e l f  h a s  b e e n  r e c a l l e d  a n d  is i n  t h e  p r o c e s s  of a
t h r e e - y e a r  s t u d y  in w h i c h  a c o u p l e  of y e a r s  f r o m  n o w  w i l l  r e s u l t  
in f u r t h e r  r e c o m m e n d a t i o n s .  So t h e r e  h a v e  b e e n  c h a n g e s  w i t h  
r e g a r d  to t h e  t h e o r e t i c a l  b a s i s  of th e  law. F u r t h e r ,  t h e r e  a r e  
c h a n g e s  in A l a s k a  in a q u a r t e r  of a c e n t u r y .  C h a n g e s  w h i c h
s u g g e s t e d  t h a t  it m i g h t  b e  t i m e  fo r  t h e  S t a t e  of A l a s k a  to h a v e  a 
c o r p o r a t i o n  lav; t h a t  is a p r o d u c t  of its  own d e l i b e r a t e  c r e a t i o n ,  
r a t h e r  t h a n  s o m e t h i n g  b o r r o w e d  f r o m  e l s e w h e r e .  T h e  r e s u l t  of
t h i s  f o u r - y e a r  e f f o r t  is t h e  b i l l  w h i c h  y o u  h a v e  in f r o n t  of 
y o u .  A n d  w i t h  t h e  e x c e p t i o n  of s o m e  m i n o r  a m e n d m e n t s  w h i c h  
r e s u l t e d  in f i n a l  m e e t i n g s  v/ith r e p r e s e n t a t i v e s  of th e  A l a s k a  
F e d e r a t i o n  of N a t i v e s  s u b c o m m i t t e e  a n d  v a r i o u s  o t h e r  p r i v a t e
p a r t i e s  w h o  h a v e  t e s t i f i e d  b e f o r e  t h e  c o m m i s s i o n  t h a t  t h e  b i l l  
w h i c h  t h e  c o m m i s s i o n  is s e e k i n g  y o u r  l e g i s l a t i v e  a p p r o v a l  a n d  
e n a c t m e n t  is n o w  in f i n a l  fo rm. In a d d i t i o n  to th e  b i l l ,  the 
c o m m i s s i o n  h a s  p r e p a r e d  v e r y  l e n g t h y  c o m m e n t a r i e s .  T h e s e  
c o m m e n t a r i e s ,  h o p e f u l l y ,  a r e  d e s i g n e d  to  e x p l a i n  to m e m b e r s  of 
b o t h  t h e  H o u s e  a n d  S e n a t e  th e  o r i g i n  of e a c h  a n d  e v e r y  p r o v i s i o n  
of the act, Lo s h a r e  the v a l u e  j u d g m e n t s  w h i c h  c a u s e d  the  m e m b e r s  
of t h e  c o d e  r e v i s i o n  c o m m i s s i o n  to r e c o m m e n d  t h a t  p a r t i c u l a r  
c o n t e n t ,  to d i s c l o s e  to y o u  to  th e e x t e n t  t h a t  t h e  s t a t u t e  is 
b o r r o w e d  or m o d i f i e d  f r o m  s t a t u t o r y  l a w  in o t h e r  j u r i s d i c t i o n s  
t h e  s p e c i f i c  g e n e s i s  of the law, a n d  t h e n  to s t a t e  v/hat c h a n g e  
w o u l d  be  m a d e  in e x i s t i n g  A l a s k -1 l a w  w e r e  th e  leg; c 1 a t u r e  to 
a d o p t  t h i s  bi ll . In a d d i t i o n ,  yo u r s t a f f s  w i l l  be f u r n i e t od, an d 
t h e  m e m b e r s  w i l l  b e  i n v i t e d ,  to w o r k  w i t h  a n o t h e r  d o c u m e n t .  I 

a p o l o g i z e  for t h e  p r o d i g i o u s  s i z e  of t h e s e  d o c u m e n t s ,  b u t  th is  
d o c u m e n t  is u s e f u l  in t h a t  if an  i n d i v i d u a l  is f a m i l i a r  w i t h  the 
p r o v i s i o n  of e x i s t i n g  A l a s k a  law, t h i s  w o r k s  b a c k w a r d s  f r o m  
e x i s t i n g  A l a s k a  law, s e c t i o n  by s e c t i o n ,  a n d  s h o w s  h o w  t h a t  
p r o v i s i o n  w o u l d  f a r e  s h o u l d  t h i s  p a r t i c u l a r  b i l l  be a d o p t e d .  So  
t h o s e  s t u d y  a i d s  h o p e f u l l y  w i l l  be u s e f u l  to s t a f f s  a n d  w i l l  bo  
u s e f u l  to th e  v a r i o u s  c o m m i t t e e s  of t h e  l e g i s l a t u r e .  W h a t  I h a d  
h o p e d  to do t h i s  m o r n i n g  w a s  to  s h a r e  w i t h  y o u  s o m e  of th e  v a l u e  
j u d g m e n t s  v/lnch the  c o m m i s s i o n  h a s  m a d e  a n d  w h i c h  a r e  e m b o d i e d  in 
t h e  m u l t i p l e  p r o v i s i o n s  of t h i s  act.  O n e  of t he  m a j o r  
d i s a d v a n t a g e s  of e x i s t i n g  A l a s k a  l a w  is t h a t  if a n  i n d i v i d u a l  
v/e re to p i c k  it u p  s e e k i n g  to  k n o w  th e c o n t e n t  of the l a w  the 
i n d i v i d u a l  m i g h t  fo l l o w ,  e x i s t i n g  A l a s k a  c o r p o r a t e  l aw  is t o t a l l y  
d i s o r g a n i z e d .  P r o v i s i o n s  w h i c h  m a y  r e l a t e  or s u r r o u n d  th e 
p r o b l e m  a r e  s c a t t e r e d  t h r o u g h o u t  th e  b il l.  O n e  of the i n i t i a l  
i m p r e s s i o n s  t h a t  y o u  w i l l  g a i n  f r o m  l o o k i n g  a t  t h i s  b il l is t h a t  
it is v e r y  t i g h t l y  o r g a n i z e d .  it is o r g a n i z e d  by m a j o r  t o p i c a l  
s e c t i o n s  w i t h  t h e  h o p e  th at  if an  i n d i v i d u a l  h a s  a p r o b l e m  w i t h  
th e f o r m a t i o n  of a c o r p o r a t i o n ,  a l l  p r o v i s i o n s  of the a c t  t h a t  
d e a l  w i t h  c o r p o r a t e  f o r m a t i o n  w i l l  b e  f o u n d  .in A r t i c l e  3. If the 
i s s u e  r e l a t e s  to c o r p o r a t e  f i n a n c e ,  A r t i c l e  4 c o n t a i n s  a l l  the 
r e l e v a n t  law.  S o that, in e s s e n c e ,  t h e c o m m i s s i o n  d i r e c t e d  m e  to 
d r a f t  the v a l u e  j u d g m e n t s  w h i c h  it h a d  m a d e  v e r y  m u c h  in th e  f o r m  
of a c o o k b o o k ,  b u t  h o p e f u l l y  g e t t i n g  t h e  i n g r e d i e n t s  in the  r i g h t  
o r d e r  so t h a t  it s h o u l d  be s o m e t h i n g  w h i c h  a n  i n d i v i d u a l ,  w h e t h e r
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a l a y p e r s o n  or a p r a c t i t i o n e r  d e s i r o u s  of k n o w i n g  the  c o n t e n t  of 
t h e  law, w i l l  b e a b l e  to f i n d  it. A n d  o n c e  in the r i g h t  area, 
Y7ill f i n d  a l l  of the  r e l a t e d  p r o v i s i o n s  of th e s t a t u t e  r a t h e r  
t h a n  h a v e  t h e m  l y i n g  a r o u n d  in l a n d  m i n e s  s o m e  25 to 3 0 c r e d i t  
p a g e s  l a t e r ,  w h i c h  is the  r a t h e r  d u b i o u s  d i s t i n c t i o n  of t h e  
c u r r e n t  p r o v i s i o n s  of c h a p t e r  5, T i t l e  10. Nov; the a r e a s  w h e r e i n  
s i g n i f i c a n t  v a l u e  j u d g m e n t s  a r e  f o u n d  w o u l d  be A r t i c l e  3 w h i c h  
d e a l s  w i t h  t h e  f o r m a t i o n  of a c o r p o r a t i o n .  S o m e  s t a t e s  l i k e  
C a l i f o r n i a  h a v e  a t t e m p t e d  to sa y t h a t  if y o u  a r e  g o i n g  to f o r m  a 
c o r p o r a t i o n  in C a l i f o r n i a ,  c e r t a i n  m a j o r  v a l u e  j u d g m e n t s  h a v e  
b e e n  m a d e  by the  l e g i s l a t u r e .  A n d  th e p r i c e  for f o r m i n g  a 
c o r p o r a t i o n  in C a l i f o r n i a  is t h a t  y o u  c o m p l y  w i t h  th e v a l u e  
j u d g m e n t s .  T h e y  w o u l d  i n c l u d e  su c h  t h i n g s  as  the  r e q u i r e m e n t  
t h a t  t h e r e  be  c u m u l a t i v e  v o t i n g  for s h a r e h o l d e r s ;  t h a t  th e b o a r d  
c a n n o t  be c l a s s i f i e d ;  t h a t  the d i r e c t o r s  ca n o n l y  s e r v e  o n e - y e a r  
t e r m s .  C a l i f o r n i a  is a s t a t u t e  w h i c h  is v e r y  p r e g n a n t  w i t h  v a l u e  
j u d g m e n t s  t h a t  s o r t  of te ll  c i t i z e n s  t h i s  is th e  o n l y  w a y  we a r e  
g o i n g  to p e r m i t  it to be done. N o w  th e  r e a s o n  t h a t  t h i s  s t a t u t e  
d o e s  n o t  do t h a t  is f i r s t  t h e r e  w a s  a f u n d a m e n t a l  p h i l o s o p h i c a l  
d i s a g r e e m e n t  t h a t  t h e  S t a t e  of A l a s k a  s h o u l d  be in th e b u s i n e s s  
of m a k i n g  v a l u e  j u d g m e n t s  a b o u t  h o w  p e o p l e  w h o  e nt er  in th e 
c o r p o r a t e  f o r m  o u g h t  to b e h a v e .  T h e  v a l u e  j u d g m e n t  w h i c h  to ok  
p r e c e d e n c e  o v e r  t h a t  w a s  t h a t  p e o p l e  s h o u l d  be i n f o r m e d  by 
r e a d i n g  the s t a t u t e  w h a t  the p o s s i b i l i t i e s  are. A n d  t h a t  t h e y  
s h o u l d  be a l l o w e d ,  k n o w i n g  w h a t  t he  p o s s i b i l i t i e s  are, to m a k e  
t h e i r  o w n  d e c i s i o n s  as  to w h e t h e r  t h e r e  w i l l  be  c u m u l a t i v e  
v o t i n g ;  h o w  l a r g e  a b e a r d  t h e y  w i l l  h ave ; w h e t h e r  they w i l l
c l a s s i f y  the bo ar d ;  w h e t h e r  th e b o a r d  w i l l  h a v e  t e r m s  t h a t  e x c e e d  
o n e  y e ar . B ut  t h a t  t h o se  v a l u e  j u d g m e n t s  s h o u l d  be  l a y e d  out, 
a n d  t h e y  a r e  l a y e d  out  in A r t i c l e  3 in a m a n n e r  w h i c h  an
i n d i v i d u a l  d e t e r m i n i n g  to f o r m  a c o r p o r a t i o n  can  q u i c k l y  see  t h a t  
t h e s e  a rc  t h e  b a s i c  t h i n g s  w i t h  w h i c h  t h e  i n d i v i d u a l s  d e s i r o u s  of 
e n t e r i n g  t h i s  a s s o c i a t i o n  s h o u l d  c o m e  to som e a g r e e m e n t .
F u r t h e r ,  t h e r e  is t h e  a d v a n t a g e  t h a t  v/e s a y  tha< if y o u  a r e  g o i n g  
to  m a k e  t h e s e  f u n d a m e n t a l  d e c i s i o n s ,  you  m u s t  p u t  t h e m  in Ihe
a r t i c l e s  of i n c o r p o r a t i o n .  S o  t h a t  if a p e r s o n  w h o  is a
p o t e n t i a l  i n v e s t o r  d e s i r i n g  to k n o w  w h a t  the lay  of the la nd  is 
fo r X Y Z  c o r p o r a t i o n  n e e d  o n l y  o b t a i n  a c o p y  of t h e  a r t i c l e s  of 
X Y Z  c o r p o r a t i o n ,  a n d  th at  i n d i v i d u a l  w i l l  h a v e  a d e f i n i t i v e
s t a t e m e n t  of th e b a s i c  v a l u e  j u d g m e n t s  w h i c h  c i t i z e n s  f o r m i n g  
t h a t  c o r p o r a t i o n  h a v e  m a de . A n d  t h e r e  is a f u r t h e r  p r o b l e m ,  
w h i l e  C a l i f o r n i a  h a s  a t t e m p t e d  to m a k e  v a l u e  j u d g m e n t s  a n d  i m p o s e  
t h e m  on c i t i z e n s ,  t h e  s c a n d a l  is t h a t  p e o p l e  th e n s i m p l y  l e a v e  
the  s t a t e  a n d  f o r e i g n  i n c o r p o r a t e .  T h e y  c o m e  b a c k  as O r e g o n
c o r p o r a t i o n s .  T h e y  c o m e  b a c k  a c r o s s  t h e  s t a t e  l i n e  as N e v a d a  
c o r p o r a t i o n s .  A n d  so it v/as d e e m e d  t h a t  t h i s  v/as p r o b a b l y  no t  
t h e b e s t  t h i n g  to a t t e m p t ,  a n d  t h a t  t h e  a t t e m p t  in the s t a t e  
t h a t ' s  p u r s u i n g  it i s n ' t  w o r k i n g .  S o in t h a t  re sp ec t,  a l t h o u g h  
y o u ' l l  s e e  the  C a l i f o r n i a  c o r p o r a t i o n  c o d e  ha s  h a d  a s i g n i f i c a n t  
i m p a c t  on m a n y  of the p r o v i s i o n s  of t h i s  r e c o m m e n d e d  .legislation, 
the  b a s i c  t h i n g  t h a t  the C a l i f o r n i a  c o r p o r a t i o n  co de  is k n ow n for
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is n o t  c a r r i e d  f o r w a r d  h e r e .  It is p o s s i b l e  to f o r m  a 
c o r p o r a t i o n  in A l a s k a  w h i c h  ic e v e r y  b i t  a s s t r a i g h t l a c e d  as  a 
c o r p o r a t i o n  m a n d a t e d  u n d e r  C a l i f o r n i a  law. T h a t  ic a v a l u e  
j u d g m e n t  t h a t  c i t i z e n s  ca n m a k e .  It is n o t  a v a l u e  j u d g m e n t  th a t 
th e l e g i s l a t u r e  w o u l d  be m a k i n g  for you. N o w  w i t h  r e g a r d  to 
A r t i c l e  4 on c o r p o r a t e  f i n a n c e .  H e r e  A l a s k a  lav; w a s  d e e m e d  to be 
f l o w e d  in a m a n n e r  t h a t  is t r u e  of v i r t u a l l y  e v e r y  sta te . 
L a w y e r s ,  at l e a s t  i n  m y  e x p e r i e n c e  of b e i n g  o n e  a n d  t e a c h i n g  
o t h e r s  for a l o n g e r  p e r i o d  of t i m e  t h a n  I l i k e  t o rec ol le ct , 
g e n e r a l l y  m a k e  a c a r e e r  d e c i s i o n  t o go  i n t o  l a w  s o m e t i m e  a f t e r  
t h e y  l e a r n  t h a t  th e y h a v e  n o  a p t i t u d e  w h a t s o e v e r  for a r i t h m e t i c ,  
l e t  a l o n e  m a t h e m a t i c s .  T h e  c o n s e q u e n c e  is that  m o s t  l a w y e r s  
c a n n o t ,  i n c l u d i n g  m y s e l f ,  b a l a n c e  a c h e c k b o o k .  A n d  l a w y e r s  a r e  
h o r r i f i e d  by c o n c e p t s  of a c c o u n t i n g .  T h e r e f o r e ,  o v e r  the y e a r s  
w e  h a v e  s o r t  of d e v e l o p e d  our own  a c c o u n t i n g  t e c h n i q u e s .  B e c a u s e  
o v e r  t h e  y e a r s  w e  h a v e  h a d  p e r h a p s  a b i g g e r  v o i c e  t h a n  v/e s h o u l d  
h a v e  w h i s p e r i n g  in th e e a r s  of e l e c t e d  r e p r e s e n t a t i v e s  and  
p e o p l e ,  ou r  v e r s i o n s  of t h e  m y t h s  of a c c o u n t i n g  r a t h e r  t h a n  t;hc 
a c c o u n t i n g  p r o f e s s i o n  h a v e  b e g u n  to c r e e p  in t o the law. A l a s k a ' s  
c u r r e n t  c o r p o r a t i o n  l a w  s u f f e r s  f r o m  p e r h a p s  a t e r m i n a l  c a s e  of 
l a w y e r - a c c o u n t i n g  te r ms . O n e  of th e m a j o r  tilings w h i c h  
c o r p o r a t i o n s  m u s t  w o r r y  a b o u t  if t h e y  a r e  to b e h a v e  in a s o c i a l l y  
r e s p o n s i b l e  .manner, s i n c e  t h e y  a r e  g i v e n  th e p r e s u m p t i o n  of 
l i m i t e d  l i a b i l i t y .  If I f o r m  a c o r p o r a t i o n ,  my c r e d i t o r s  a n d  
e v e n  v i c t i m s  of c n l a m a t i e s  s u c h  as  t o r t s  m u s t  lo o k o n l y  to the 
a s s e t s  o f t he  c o r p o r a t i o n ,  no t  to m y o w n  p e r s o n a l  a s se ts . 
C i r c u m s t a n c e s  a r e  i m p o r t a n t  to the st a te , all p e o p l e  w h o  c o m e  
i n t o  c o n t a c t  w i t h  c o r p o r a t i o n s . W e l l ,  th en  w h a t  a s s e t s  m u s t  I 
l e a v e  w i t h  the  c o r p o r  ito e n t i t y ?  W h a t  a c c o u n t i n g  p r i n c i p l e s  m u s t  
I o b s e r v e  in k e e p i n g  the b o o k s  of th e  c o r p o r a t i o n ?  T h e  l a w  has  
a l w a y s  b e e n  i n t e r e s t e d  in t h i s  q u e s t i o n .  But t h e  p r o b l e m  is t h a t  
v/e a l l o w e d  a g u l f  t.o g r o w  b e t w e e n  what, th e la w  s e e m e d  to be 
s u g g e s t i n g  a n d  w h a t  a c c o u n t a n t s  w e r e  t e l l i n g  p e o p l e  ar e  the  
i n t e l l i g e n t  w a y  to p a r s e  t h r o u g h  m a t t e r s  a n d  to r e s o l v e  t h e m  on 
t h e  b o o k s  a n d  r e c o r d s  of a c o r p o r a t e  e nt i t y .  C a l i f o r n i a  b r o k e  
n e w  g r o u n d  in 1 9 7 7  w h e n  it s a i d  t h a t  i t w o u l d  a b o l i s h  all 
c o n c e p t s  of l e ga l a c c o u n t i n g .  It w o u l d  s u b s t i t u t e  s o m e  st ra i g h t ,  
c o m m o n  s e n s e  i d e a s  as to w h e n  a c o r p o r a t i o n  c o u l d  p a y  a 
d i v i d e n d .  A  c o r p o r a t i o n  c o u l d  p a y  a d i v i d e n d  w i t h i n  the 
d i s c r e t i o n  of the  b o a r d  of d i r e c t o r s  a t  a n y  t i m e  so long  as  the 
a s s e t s  of th e  c o r p o r a t i o n  e q u a l  th e  l i a b i l i t i e s  of the 
c o r p o r a t i o n  w i t h  the p r o t e c t i v e  r a t i o  of $ 5 . 0 0  in a s s e t s  to e v e r y  
$ 4. 00 in l i a b i l i t i e s .  A  v e r y  s i m p l e  c o n c e p t  to u n d e r s t a n d .  
T h e r e  a r e  no l o n g e r  r e d u c t i o n  s u r p l u s ,  e a r n e d  s u r p l u s ,  all of the 
n o t i o n s  w h i c h  lawyr s h a v e  i n v e n t e d  o v e r  the ye a rs . It 's  a v e r y  
s i m p l e  i de a.  If w e  a r e  g o i n g  to m a k e  a d i s t r i b u t i o n ,  w h e t h e r  we  
m a k e  it in m o n e y ,  w h e t h e r  v/e m a k e  it in c o r p o r a t e  p r o p e r t y  to 
s h a r e h o l d e r s ,  w e  h a v e  w h a t  is c o l l e d  the r a t i o  of a s s e t s  to 
l i a b i l i t i e s  w h i c h  m u s t  be m a i n t a i n e d .  T h i s  b i l l  a d o p t s  w h a t  is 
t u r n i n g  o u t  to be  on e  of t h e  m o s t  s u c c e s s f u l  d e c o m p l i c a t i o n s  of 
c o r p o r a t e  l i f e  w h i c h  v/as d o n e  in C a l i f o r n i a .  It a l s o  f o l l o w s  bot h
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C a l i f o r n i a  a n d  n o w M e w  Y o r k  in s ay i n g  t h a t  in c o m p l y i n g  w i t h  the  
lav/, t h a t  so l o n g  as a c o r p o r a t i o n  k e e p s  its b o o k s  a n d  r e c o r d s  in 
a m a n n e r  w h i c h  r e f l e c t s  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s ,  
h e  h a s  c o m p l i e d  w i t h  the lav/. So v/e l e a v e  to th e a c c o u n t i n g  
p r o f e s s i o n  a n d  n o t  to m y  b r o t h e r s  a n d  s i s t e r s - i n - l a w  the  
d e t e r m i n a t i o n  as to v/hat is t h e  b e s t  w a y  f o r  t h a t  c r a f t  a n d  
s c i e n c e  to p r o c e e d  to a d v i s e .  So  a c c o u n t i n g  is le f t to 
a c c o u n t a n t s ,  b u t  v/e m a k e  a s i m p l e  v a l u e  j u d g m e n t  to p r o t e c t  
p e o p l e .  I t ' s  t h i s  r a t i o  of l i a b i l i t i e s  to a s s e t s .  F i v e  d o l l a r s  
in a s s e t s  to f ou r d o l l a r s .  You c a n m a k e  a n y  d i s t r i b u t i o n  y o u  
w a n t  so l o n g  as y o u  do no t  go  b e l o w  t h a t  fl oo r.  That, I th ink , 
w i l l  m a k e  it m u c h  e a s i e r  for p e o p l e  d e t e r m i n e d  to c o m p l y  w i t h  th e 
l a w  to do so a n d  m a k e  the d e t e c t i o n  of t ho se  f e w p e o p l e  w h o  a r e  
d e t e r m i n e d  to e v a d e  th e l a w  m u c h  e a s i e r .  N o w  w i t h  r e g a r d  to 
A r t i c l e  5, a m a j o r  q u e s t i o n  h a s  b e e n  in e x i s t e n c e  for m a n y  
y e a r s .  W h a t  a r e  the p r o p e r  p r e r o g a t i v e s  of s h a r e h o l d e r s  as 
o p p o s e d  to th e  d i r e c t o r s  a n d  o f f i c e r s  of the c o r p o r a t i o n s ?  Is it 
to be  a n A t h e n i a n  d e m o c r a c y ,  or is  t h e  b e t t e r  m o d e l  t h a t  y o u  
e l e c t  the  d i r e c t o r s  a n d  y o u  v e s t  c o n t r o l  a n d  m a n a g e m e n t  of the 
c o r p o r a t e  e n t i t y  d u r i n g  the p e r i o d  of t e n u r e  of t h e i r  t e r m s  in 
t h e  i n d i v i d u a l s ?  A r t i c l e  5 h a s  a d e f a u l t  p r o v i s i o n  t h a t  the
p o w e r s  of c o n t r o l  a n d  m a n a g e m e n t  of th e  c o r p o r a t i o n  a r e  v e s t e d  in 
t h e  b o a r d .  H o w e v e r ,  a c o r p o r a t i o n  m a y by  the  t e r m s  of its
a r t i c l e s  m o d i f y  t h i s  p r e s u m p t i o n  a n d  c o n f e r  g r e a t e r  p r e r o g a t i v e s  
u p o n  s h a r e h o l d e r s ^  If it is g o i n g  to  do that, h o w e v e r ,  it m u s t  
do  it by a n a f f i r m a t i v e  p r o v i s i o n  in the  a r t i c l e s  of
i n c o r p o r a t i o n .  Tlu; t h r u s t  of A r t i c l e  5 is to e n s u r e  t h a t  
s h a r e h o l d e r s  h a v e  a c e s s  to r e l i a b l e  a n d  u p - t o - d a t e  .information as 
to  t h e  c o n d i t i o n  a n d  r e c o r d  of a c c o m p l i s h m e n t  or f a i l u r e  of the 
p e o p l e  t h e y  h a v e  . l o o t e d  to be the d i r e c t o r s  of the c o r p o r a t i o n .  
Y o u v/.i31 n o t i c e  t h a t  for the f i r s t  Lime v/e w o u l d  s t a n d a r d i z e
n o t i c e  r e q u i r e m e n t s . Un der  c u r r e n t  Jaw, o n e  of t he  d e f e c t s  is 
that w e  h a v e  n o  s t a n d a r d i z a t i o n  of  n o t i c e  r e q u i r e m e n t s .  For 
c e r t a i n  m a t t e r s ,  30 days' n o t i c e  is s u f f i c i e n t .  For o t h e r s ,  40 
d a y s  is r e q u i r e d .  U n d er  th i s bill, n o t i c e  r e q u i r e m e n t s  ar e 
s t a n d a r d i z e d ,  a n d  it s h o u l d  m a k e  p e o p l e  w h o  ar e d e t e r m i n e d  to 
e v a d e  it m u c h  e a s i e r  to f e r r e t  out. So a g a i n  the act  r e f l e c t s  
t h e  c o m m i s s i o n ' s  v a l u e  judgment: t h a t  the  b a s i c  p o l i c y  or p o w e r  
b e t w e e n  s h a r e h o l d e r s  on th e o n e  h a n d  a n d  d i r e c t o r s  on th e o t h e r
t h a t  the a c t  s h o u l d  s p e c i f y  v/hat s h o u l d  b e  that  r a t i o  or
r e l a t i o n s h i p  if the p a r t i e s  d o n ' t  w i s h  to c h a n g e  it. but: if th e y 
do w i s h  to m a k e  a different, a r r a n g e m e n t ,  if th e y p u t  it in  the  
a r t i c l e s  t h e y  a r e  f r e e  to do A r t i c l e  G d e a l s  w i t h  th e
p r e r o g a t i v e s  a n d  r e s p o n s i b i l i t i e s  of o f f i c e r s  a n d  d i r e c t o r s .  
H e r e  I t h i n k  y o u ' l l  be v e r y  p l e a s e d  to se e t h a t  for the v e r y  
f i r s t  t i m e  w e  h a v e  a s t a t u t o r y  d e f i n i t i o n  of t h e  d u t i e s  of c a r e  
a n d  d u t i e s  of l o y a l t y  w h i c h  d i r e c t o r s  a n d  o f f i c e r s  a r e  e x p e c t e d  
to o b ey . A t  the  p r e s e n t  ti m e  in A la s k a ,  it w o u l d  b e a m a t t e r  of 
c o n j e c t u r e  v/hat the A l a s k a  S u p r e m e  C o u r t  w o u l d  e v e n t u a l l y  say  
w i t h  the  c o n t e n t  of t h o s e  i m p o r t a n t  d u t i e s .  T h i s  m a k e s  it
d i f f i c u l t  for an i n d i v i d u a l  w h o  is e m b a r k i n g  u p o n  the c a r e e r  of



b e i n g  a c o r p o r a t e  d i r e c t o r ,  p e r h a p s  ou t  of a c c o m m o d a t i o n  to 
f r i e n d s ,  a n d  m a n y  s m a l l  c o r p o r a t i o n s  k n o w  e x a c t l y  w h a t  i t is I am  
e x p e c t e d  to do, a p e r i l  of i a te r on b e i n g  h e l d  a c c o u n t a b l e  for 
n o t  h a v i n g  d o n e  it. A n o t h e r  i m p o r t a n t  f e a t u r e  of t h i s  bill w h i c h  
h a s  r e c e i v e d  w i d e  s u p p o r t  b y t h o s e  p e o p l e  w h o  h a v e  r e a d  it, is 
S e c t i o n  435. S e c t i o n  435 for th e  f i r s t  t i m e  in A l a s k a  s u b j e c t s  
s h a r e h o l d e r  d e r i v a t i v e  c a u s e s  of a c t i o n  t o s t a t u t o r y  r e g u l a t i o n .  
A l a s k a  p r e s e n t l y  h a s  the d u b i o u s  d i s t i n c t i o n  of b e i n g  on e of two 
A m e r i c a n  j u r i s d i c t i o n s  w h i c h  h a s  no s t a t u t o r y  r e g u l a t i o n  cf the 
d e r i v a t i v e  suit. T h i s  is a s u i t  in w h i c h  a s h a r e h o l d e r  c o m e s  
f o r w a r d  a n d  b r i n g s  a c a u s e  of a c t i o n  t h a t  a l l e g e s  t h a t  n o t  I, the 
s h a r e h o l d e r ,  h a v e  b e e n  i n j u r e d  b u t  t h a t  th e c o r p o r a t i o n  h a s b e e n  
i n j u r e d .  A n d  I as a s h a r e h o l d e r  a p p o i n t  m y s e l f  to l i t i g a t e  this 
m a t t e r  on b e h a l f  of th e c o r p o r a t i o n .  T h e  t e n s i o n  b e t w e e n  the 
p r e r o g a t i v e s  of the  i n c u m b e n t  d i r e c t o r s  of t he  c o r p o r a t i o n  to 
m a k e  t h a t  d e c i s i o n  a n d  to c o n t r o l  t h a t  l i t i g a t i o n  a n d  the  r i g h t s  
of a s h a r e h o l d e r  to say  t h a t  I a m  g o i n g  to e l b o w  my  w a y  in to  the 
p i l o t ' s  s e a t  in th i s p l a n e  f o r  the  n e x t  s e v e r a l  y ea r s ,  in a v e r y  
i m p o r t a n t  o n e  b e c a u s e  it m a y  be  t h a t  t h e r e  is c o r r u p t i o n  at  the 
b o a r d  l ev e l .  M a y b e  t h e r e  i s not. I u r g e  y o u r  v e r y  c a r e f u l  
a t t e n t i o n  to S e c t i o n  43 5 to p o i n t  out t h a t  I b e l i e v e  yo u  w o u l d  
f i n d  t h a t  y o u  w o u l d  go f r o m  h a v i n g  no  s t a t u t o r y  r e g u l a t i o n  on 
t h i s  i m p o r t a n t  s u b j e c t  to h a v i n g  o n e  of the  m o s t  b a l a n c e d ,  
c o m p r e h e n s i v e  r e g u l a t i o n s  of  t h e  s u b j e c t  in t h i s  c o u n tr y.  
S e c t i o n  435, t h e r e f o r e ,  is a n  i m p o r t a n t  i n n o v a t i o n .  A r t i c l e  7 is 
r a t h e r  t e c h n i c a l  in n a t u r e .  It d e a l s  w i t h  t h e  q u e s t i o n  of h o w  we 
go a b o u t  m a k i n g  a m e n d m e n t s  a n d  c h a n g e s  to the a r t i c l e s  of 
i n c o r p o r a t i o n .  A g a i n ,  it s t a n d a r d i z e s  p r o c e d u r e s  a n d  f o r c e s  the 
a t t e n t i o n  of t h o s e  v:ho w i s h  to c h a n g e  th e b a s i c  f o r m a t  of a 
c o r p o r a t i o n  i n t o  d o i n g  it by w a y  of a m e n d i n g  the  a r t i c l e s  so t h a t  
t h e r e  is r e g u l a r i t y .  A n d  a g a i n  so t h a t  p o t e n t i a l  i n v e s t o r s  
i n t e r e s t e d  in th e c o r p o r a t e  e n t i t y  c a n  J o o k  a t  th e a r t i c l e s  or. 
i n c o r p o r a t i o n  a n d  h a v e  n o t  o n l y  an  h i s t o r i c a l  i m p r e s s i o n  of w h a t  
t h e  c o r p o r a t i o n  w a s  l i k e  in y e s t e r y e a r ,  b u t  an  a c c u r a t e ,  m o d e r n  
i m p r e s s i o n  of w h e r e  th e p o w e r  w i t h i n  t h i s  c o r p o r a t i o n  is 
c u r r e n t l y  b e i n g  d i s t r i b u t e d .  A r t i c l e  8 is g o i n g  to be a m a t t e r  
of g r e a t  i n t e r e s t  to y o u r  c o n s t i t u e n t s .  It d e a l s  w i t h  w h a t  ar e  
c a l l e d  o r g a n i c  c h a n g e s .  In e s s e n c e ,  m e r g e r s ;  c o n s o l i d a t i o n s ;  
s h a r e  e x c h a n g e s ;  s a l e  of a l l  the c o r p o r a t e  a s s e t s  o t h e r  t h a n  in 
the u s u a l  c o u r s e  of b u s i n e s s .  A s  e a c h  of us is awa re,  t h e  U n i t e d  
S t a t e s  r i g h t  no w is g o i n g  t h r o u g h  w h a t  is c a l l e d  a m e r g e r  craze. 
C o r p o r a t i o n s  a r e  a p p e a r i n g  to  be a t t r a c t i v e  t a k e o v e r  c a n d i d a t e s  
by  i n d i v i d u a l s  w h o  m a y  oi: m a y  n o t  h a v e  l e g i t i m a t e  d e s i r e s  or
d e s i r e s  w h i c h  w o u l d  a d v a n c e  t h e  i n t e r e s t  of s h a r e h o l d e r s  s h o u l d  
t h e y  b e in a p o s i t i o n  to s e i z e  c o n t r o l  of th e b o a r d  of 
d i r e c t o r s .  At. the p r e s e n t  time, A l a s k a  la w is v e r y  u n c l e a r  as  to 
the r e s p e c t i v e  r o l e s  of i n c u m b e n t  b o a r d s  as o p p o s e d  to 
s h a r e h o l d e r s .  A n d  ? t h e r e f o r e ,  A l a s k a  c o r p o r a t i o n s  l o o k  
v u l n e r a b l e  to i n d i v i d u a l s  w h o  a r e  d e t e r m i n e d  to l a u n c h  a t a k e o v e r  
bid. A r t i c l e  C c l e a r l y  d e f i n e s  the p r e r o g a t i v e s  of e x i s t i n g  
m a n a g e m e n t  a n d  th e s h a r e h o l d e r s  of: a c o r p o r a t i o n  w i t h  r e s p e c t  to
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f r a m i n g  t h e  c o n t e n t  of o n e  of t h e s e  o r g a n i c  c h a n g e s  a n d  t a k i n g  i t 
t h r o u g h  the  s h a r e h o l d e r  a p p r o v a l  l e v e l .  E s s e n t i a l l y ,  v/hat 
A r t i c l e  0 d o e s  is v e s t  w i t h  th e e x i s t i n g  b o a r d  th e pov/er to f r a m e  
the  t e r m s  of a m e r g e r ,  a c o n s o l i d a t i o n ,  a s h a r e  e x c h a n g e ,  or s a l e  
of a s s e t s  i n  a n  e x t r a o r d i n a r y  t r a n s a c t i o n .  A n d  t h e n  r e q u i r e  
t w o - t h i r d s  a p p r o v a l  by  t h e s h a r e h o l d e r s  of the  c o r p o r a t i o n  in 
o r d e r  to a p p r o v e .  T h i s  s h o u l d  b r i n g  A l a s k a  c o r p o r a t i o n s  i n t o  
l i n e  w i t h  C a l i f o r n i a  a n d  N e w  Y o r k  a n d  o t h e r  m a j o r  s t a t e s  v/hich 
h a v e  m o v e d  t o p r o t e c t  the i n t e g r i t y  of t he ir  c o r p o r a t i o n s  f r o m  
b e i n g  t h e  v i c t i m s  of an  e a s y  t a k e o v e r  in w h i c h  the w i l l  cf th e  
s h a r e h o l d e r s  a n d  e x i s t i n g  m a n a g e m e n t  w o u l d  s i m p l y  be s u b v e r t e d  
a n d  b r u s h e d  a s i d e .  R e f o r m  n e e d s  to be t a k e n  in A l a s k a  in t h i s  
a re a.  I w o u l d  h o p e  t h a t  y o u  w o u l d  be s a t i s f i e d  w i t h  t h e  
c o m m i s s i o n ' s  r e c o m m e n d a t i o n s  v/hich a r e  e m b o d i e d  in A r t i c l e  8. 
A r t i c l e  9, d e a l i n g  w i t h  d i s s o l u t i o n ,  is v e r y  i m p o r t a n t  b e c a u s e  of 
th e c h a n g e s  t h a t  h a v e  b e e n  m a d e  in t h e  f e d e r a l  b a n k r u p t c y  lav/. 
It c o o r d i n a t e s  w i t h  m o d e r n  f e d e r a l  b a n k r u p t c y  lav/ a n d  c r e a t e s  for 
th e A l a s k a  j u d i c i a r y  a f a r  m o r e  s e n s i b l e  a p p r o a c h  to p r o t e c t i n g  
th e r i g h t s  of c r e d i t o r s  a s  w e l l  as t h e  r i g h t s  of s e n i o r  
s h a r e h o l d e r s  in t h e  e v e n t  t h a t  a c o r p o r a t i o n  g o e s  to e i t h e r  
v o l u n t a r y  or i n v o l u n t a r y  d i s s o l u t i o n .  Jt a l s o  c o n t a i n s  s o m e  v e r y  
i n n o v a t i v e ,  a n d  I think, u s e f u l  p r o v i s i o n s  t h a t  d ea l w i t h  g i v i n g  
s h a r e h o l d e r s  w h o  a r e  b e i n g  o p p r e s s e d  or f r o z e n  ou t  of the  r o l e  of 
m a n a g e m e n t  or i n c o m e  w h e r e  o t h e r  s h a r e h o l d e r s  a r e  b e i n g  a f f o r d e d  
s u c h  p r e r o g a t i v e e s  a r i g h t  i»- the  f i n a l  a n a l y s i s  to p e t i t i o n  for 
i n v o l u n t a r y  d i s s o l u t i o n  in o r d e r  t h a t  t h e  g r i e v a n c e  w h i c h  w o u l d  
h a v e  to r i s e  to t h e  l ev el  of a v e r y  s e r i o u s  g r i e v a n c e  to  ge t  th e 
a t t e n t i o n  of A l a s k a  c o u r t s .  A g a i n ,  t h e s e  ar e no t  n e w  id ea s.  
T h e y  m i g h t  b e  t h e  f i n a l  d e c i s i o n  of t h e  A l a s k a  S u p r e m e  C o u r t  if 
s o m e o n e  w e r e  to s p e n d  $ 1 0 0 , 0 0 0  l i t i g a t i n g  that. B u t  if y o u  e n a c t  
t h i s  b il l, a l l  A l a s k a n s  w i t h  o n l y  the  e x p e n s e  of s u p p o r t i n g  t h e i r  
g o v e r n m e n t  w i l l  h a v e  p r e s u m p t i v e  a n s w e r s  to t h e s e  i m p o r t a n t  
q u e s t i o n s .  T h o s e  a r e  th e  b a s i c  p r o v i s i o n s  a n d  v a l u e  j u d g m e n t s  
v/hich u n d e r l i e  t h i s  bill. Both, m y s e l f  a n d  the .Inw s t u d e n t s  w h o  
h a v e  a s s i s t e d  m e  in w o r k i n g  w i t h  th e  t e c h n i c i a n s  in th i s a r e a  
w i l l  be a v a i l a b l e  to a n y  m e m b e r  of e i t h e r  b o d y  a n d  s t a f f  
m e m b e r s ,  I ain p r e p a r e d  n o w  to a n s w e r  a n y  q u e s t i o n s  w h i c h  a n y  
m e m b e r s  of t h e  c o m m i t t e e  m a y  h a ve .

R O D E Y :  M r r P e s t i n g e r ,

P E S T I N G E R :  T h a n k  you , S e n a t o r  P.odey. P r o f e s s o r  F e s s l e r ,  
to m e  t h i s  is  a r e a l l y  e x c e l l e n t  a r t i c u l a t i o n  of the r i g h t s  a n d  
d u t i e s  a n d  o b l i g a t i o n s  so t h a t  it g i v e s  our l a r g e r  c o r p o r a t e  
p a r t i c i p a n t s  a c l e a r e r  u n d e r s t a n d i n g  of  w h e r e  t h e y  st an d,  v/hich 
is so e s s e n t i a l  to d o i n g  b u s i n e s s .  Bu t  w h a t  I a m  w o n d e r i n g
a b o u t ,  t h o u g h ,  ic. v/hat b u r d e n  t h i s  a p p r o a c h  m a y  p l a c e  u p o n  th e  
s m a l l e r  m o m  a n d  p o p  f a m i l y  c o r p o r a t i o n .  T o me, if I h a d  su c h a 
b u s i n e s s  I c o u l d  n o t  e n g a g e  in c o r p o r a t e  l a w  c o m f o r t a b l y  w i t h o u t  
the  a s s i s t a n c e  of c o u n s e l . Do y o u  t h i n k  t h a t  t h i s  p a c k e t  
n e c e s s i t a t e s  t h e  a s s i s t a n c e  of c o u n s e l  as  a l m o s t  a m a n d a t e  n o w



for a n y o n e  t h a t  d o e s  b u s i n e s s  in t h e  c o r p o r a t e  f o r m ?  In o t h er  
w o r d s ,  I a m  w o n d e r i n g ,  I s e e  the n e e d  for t h i s  in C a l i f o r n i a  a n d  
M e w  y o r k ,  a n d  I se e  the n e e d  fo r t h i s  in A l a s k a  w i t h  t h a t  l e v el  
of c o r p o r a t i o n s  t h a t  v/e d e a l  w i t h .  B u t  h o w  a b o u t  t h a t  o t h e r  
l e v e l  t h a t  a r e  j u s t  k i n d  of, t h e y  g e t  t h e i r  a r t i c l e s  p u n c h e d  ou t  
a n d  t h e y  a s k  t h e i r  l a w y e r  to h e l p  t h e m  w i t h  t h e  m i n u t e s ,  a n d  t h e y  
l o o k  at  the S u p r e m e  C o u r t  t h a t  sa ys  t h a t  th e  o n l y  w a y  y o u  p i e r c e  
t h e  c o r p o r a t e  v e i l  is w i t h  a n  i n d i c i a  of  f r a u d .  S o  t h e y  a r e  
u s i n g  a w h o l e  d i f f e r e n t  s t a n d a r d  of o p e r a t i o n .  I m e a n  t h i s  is 
r e a l l y  s u b s t a n t i a l .  Do y o u  t h i n k  it m i g h t  h a v e  a n e g a t i v e  e f f e c t  
o n  t h a t  s m a l l  f a m i l y  b u s i n e s s ?

FESSI.ER: In te rms  of c o s t  of d o i n g  b u s i n e s s  in the
c o r p o r a t e  f or m,  I t h i n k  it w i l l  h a v e  the  o p p o s i t e  ef f e c t .  R i g h t  
now , m a n y  s m a l l  b u s i n e s s e s  p r o b a b l y  ar e  c o m i n g  i n t o  c o r p o r a t e  
e x i s t e n c e  w i t h o u t  th e a s s i s t a n c e  of c o u n s e l  a t  all. P e o p l e  a r e  
g o i n g  ou t a n d  b u y i n g  l i t t l e  k i t s  for $ 4 9 . 9 5  t h a t  c o n t a i n  f o r m s  
t h a t  th e y f i l l  in a n d  se nd  to the  sta te .  T h e y  a r e  o b l i v i o u s  to 
t h e  l e g i s l a t u r e ' s  r e q u i r e m e n t  t h a t  t h e y  f i l e  b i a n n u a l  r e p o r t s  to 
t h e  l e g i s l a t u r e .  T h e y  a r e  n o t  d o i n g  so. T h e y  a r e  in d a n g e r  of 
h a v i n g  t h ei r a r t i c l e s  a n d  t h e i r  c o r p o r a t e  s t a t u s  d i s s o l v e d  by the 
c o m m i s s i o n  b e c a u s e  t h e  l e g i s l a t u r e  h a s  p r e s c r i b e d  t h a t  a s  the  
p e n a l t y  for n o t  f i l i n g  r e p o r t s .  A n d  o n e  of th e b a s i c  
d i f f i c u l t i e s  w i t h  th is  s i t u a t i o n  w i l l  a l w a y s  b e p e o p l e  who, to 
u s e  y o u r  e x a m p l e ,  a t w o - p e r s o n  c o r p o r a t i o n ,  d e c i d e s  for on e 
r e a s o n  or a n o t h e r  t h a t  th ey  s h o u l d  do  b u s i n e s s  in t h e  c o r p o r a t e  
form, a n d  t h e n  h a v i n g  do ne  t h a t  th ey  f o r g e t  a b o u t  it. T h e y  d o n ' t  
o b s e r v e  a n y  of t h e  f o r m a l i t i e s  of c o r p o r a t e  e x i s t e n c e .  T h e y  
d o n ' t  k e e p  s e p a r a t e  k o o k s  a n d  r e c o r d s .  T h e y  d o n ' t  s e g r e g a t e  
t h e i r  a s s e t s  f r o m  the a s s e t s  of th eir c o r p o r a t i o n .  A n d  they 
d o n ' t  f i l e  r e p o r t s .  M o w  t h e y  w o u l d  b e  in t r o u b l e  u n d e r  e x i s t i n g  
A l a s k a  law, sir. T h e y  w i l l  be in t r o u b l e  un der th i s bill. In 
t h e  s e n s e  t h a t  w h e n  the S t a t e  of A l a s k a  c o n f e r s  a c o r p o r a t e  
c h a r t e r  on s o m e o n e ,  w h e t h e r  or n o t  t h e y  h a v e  s e n t  $4 9. 95  of f  to 
s o m e b o d y  w h o  a d v e r t i s e s  in e v e r y  a i r l i n e  m a g a z i n e ,  t h a t  y o u  d o n ' t  
n e e d  a l a w y e r  a n d  you, too, ca n  be a c o r p o r a t i o n  a n d  s o m e h o w  y o u  
w i l l  p a y  n o  i n c o m e  tc:x a n d  l i k e  m e  y o u  w i l l  t u r n  o u t  b e i n g  rich. 
T h e  o n l y  p e r s o n  t h a t ' s  p r o b a b l y  ever  d o n e  t h a t  is t h e  i n d i v i d u a l  
w h o  w r o t e  t h a t  book, b e c a u s e  h e  is g e t t i n g  r i c h  by a l l  of the 
p e o p l e  w h o  w r i t e  in  a n d  s e n d  their $50. J. t h i n k  t h i s  i s Lhe 
p r o b l e m  y o u ' l l  w a n t  to k e e p  in m i n d.  W h a t  I a m  s a y i n g  to a l l  of 
y o u  is t h a t  t h i s  b i l l  is d e s i g n e d  in s u c h  a m a n n e r  that, a l t h o u g h  
it is a c o m p l i c a t e d  s u b j e c t  a n d  I w o u l d n ' t  s u g g e s t  a n y o n e  c o u l d  
w r i t e  a c o r p o r a t i o n  c o d e  t h a t  c o u l d  b e  so o b v i o u s  t h a t  an 
i n d i v i d u a l  c o u l d  m a k e  c a s u a l  r e f e r e n c e  to it a n d  n e v e r  n e e  1 a n  
a t t o r n e y  so th e y c o u l d  g u i d e  t h e m s e l v e s  t h r o u g h  the  w o r l d  of 
m a i n t a i n i n g  a c o r p o r a t i o n ,  t h i s  b i l l  d o e s  o r g a n i z e  the law. It 
d o e s  r e s t a t e  th e  law. It d o e s  h a v e  c o m m e n t s  w h i c h  a r e  d e s i g n e d  
to a s s i s t  p e o p l e  in u n d e r s t a n d i n g  t h e  law.  N o t  on e  of t h o s e  
f e a t u r e s  ca n  be s a i d  a b o u t  c u r r e n t  A l a s k a  law. S o t h e r e  w i l l  be 
a p r o b l e m  of p e o p l e  wh o  i n c o r p o r a t e  a n d  t h e r e a f t e r  r e g a r d  i t  as a
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l i t t l e  f l a g  of c o n v e n i e n c e  w h i c h  t h e y ' l l  f l y  so lo n g as i t ' s  
u s e f u l  a n d  v/hich, on the a y  t h a t  it isn 't,  t h e y ' l l  j u s t  f o r g e t  
a b o u t  it. T h a t  w i l l  c o n t i n u e  to be a p r o b l e m  n o t  o n l y  in A l a s k a ,  
b u t  in C a l i f o r n i a .  It's t r u e  in N e v a d a .  I t ' s  t r u e  in W y o m i n g  
w h e r e  I w a s  r e a r e d .  I t' s a m a j o r  s o c i a l  p r o b l e m  w e  have. P e o p l e  
w h o  i n c o r p o r a t e  w i t h  no idea  t h a t  t h e r e  a r e  r e s p o n s i b i l i t i e s  as 
w e l l  as p r i v i l e g e s  for t a k i n g  on t h a t  s ta tu s.  Now, f o r t u n a t e l y ,  
t h e  f e d e r a l  t a x  l a w  v/hich i n  y e a r s  g o n e  b y  c a u s e d  p e o p l e  to 
b e l i e v e  t h a t  t h e y  c o u l d  pa y l e s s  i n c o m e  ta x by  s o m e h o w  b e c o m i n g  a 
c o r p o r a t i o n ,  h a v e  b e c a u s e  of  m o v e m e n t s  u n d e r t a k e n  f i r s t  by  th e 
a d m i n i s t r a t i o n  of P r e s i d e n t  C a r t e r  a n d  n o w  of  g r e a t e r  e m p h a s i s  
d u r i n g  the a d m i n i s t r a t i o n  of P r e s i d e n t  R e a g a n .  As y o u  know, the 
m a r g i n a l  i n c o m e  ta x  on i n d i v i d u a l  i n c o m e  h a s  n o w  b e e n  r e d u c e d  
f r o m  a m a x i m u m  of 7 0S no w  to v/here i t  is v e r y  c l o s e  to the t o p  
c o r p o r a t e ,  t h e r e  is o n l y  a t w o  p e r c e n t  s p r e a d .  Rut  I s t i l l  f i n d  
t h a t  m a n y  p e o p l e  b e l i e v e  t h a t  t h e y  a r e  g o i n g  to get s o m e  
t r e m e n d o u s  ta x  b e n e f i t  by b e c o m i n g  a c o r p o r a t i o n .  W h a t  t h e y  do, 
of c o u r s e ,  is e v e n t u a l l y  w i n d  u p  in a h e l l a o i o u s  tax  au dit. T h e y  
f i n d  a n d  t h e  i n d i v i d u a l  who  w r o t e  th e $49 b o o k  a n d  g a v e  y o u  the 
f o r m  n e v e r  a c c o m p a n i e s  y o u  t o  t h a t  a u d i t  b e c a u s e  h e  is l i v i n g  in 
B i m i n i .

R O D E Y :  R e p r e s e n t a t i v e  K o p o n e n .

K O P Q N E N :  I v/as i n t e r e s t e d  in S e c t i o n  488 v/hich d o e s
c r e a t e  a l i a b i l i t y  for the o f f i c e r s  of the c o r p o r a t i o n ,  a n d  I ' m 
n o t  u p  on c o n t r a c t  l a w  a n d  o n e  of  y o u r  n o t e s ,  in t er ms  of a n y  
w r i t t e n  c o n t r a c t  to m o d i f y  or e l i m i n a t e  th e l i a b i l i t y  c r e a t e d  by 
t h i s  s e c t i o n ,  v/hat h a p p e n s  to t h a t  l i a b i l i t y ,  is it t r a n s f e r r e d  
or . . .

FESSLER*; L e t  m e  e x p l a i n  to a l l  of t h e  m e m b e r s .  S e c t i o n  
408, g e n t l e m e n ,  a p p e a r s  at p a g e  G7 of the d r a f t  in f r o n t  of y o u .  
S e c t i o n  40 8  r e l a t e s  a l s o  to Re p.  P e s t i n g e r ' s  q u e s t i o n .  O n e  of 
t h e  r e a s o n s  t h a t  p e o p l e  i n c o r p o r a t e  is  to a c h i e v e  f r o m  the S t a t e  
of A l a s k a  a p r e s u m p t i o n  of  l i m i t e d  l i a b i l i t y .  Now t h i s  
p r e s u m p t i o n  of l i m i t e d  l i a b i l i t y  m e a n s  t h a t  t o all i n d i v i d u a l s  
w h o  do b u s i n e s s  w i t h  the e n t i t y  w h i c h  is i n c o r p o r a t e d ,  th ey  ar e  
to l o o k  o n l y  to the a s s e t s  w h i c h  t h e  i n d i v i d u a l s  w h o  i n c o r p o r a t e d  
h a v e  l e f t  w i t h  the  c o r p o r a t i o n  to s a t i s f y  t h e i r  claim. T h i s  is 
t r u e  w h e t h e r  t h o s e  i n d i v i d u a l s  h a v e  m a d e  c o n t r a c t u a l  
r e l a t i o n s h i p s  w i t h  the c o r p o r a t i o n  or w h e t h e r  t h e y  h a v e  e n t e r e d  
i n t o  an  a c c i d e n t a l  i n j u r y  s i t u a t i o n ,  a t o r t.  S e c t i o n  488 is 
c a l l e d  s e c o n d a r y  l i a b i l i t y  of d i r e c t o r s  a n d  o f f i c e r s .  It w a s  
r e f l e c t e d  a f t e r  .lengthy d i s c u s s i o n s  a m o n g  m e m b e r s  of the  
c o m m i s s i o n ,  a f e e l i n g  that  f o r  s m a l l  c r e d i t o r s  of c o r p o r a t i o n s ,  
e m p l o y e e s ,  t r a d e s m e n ,  m a t e r i a l m e n ,  s u p p l i e r s ,  i n d i v i d u a l s  w h o  
g e n e r a l l y  h a v e  a c r e d i t  r e l a t i o n s h i p  to a c o r p o r a t i o n  v/hich is 
n o t  r e d u c e d  to  w r i t i n g ,  t h a t  t h e s e  i n d i v i d u a l s  a r e  the y e a r  in 
a n d  y e a r  out, t h e s e  ar e the  i n d i v i d u a l s  w h o  pay  the p r i c e  for 
c o r p o r a t e  e x i s t e n c e .  W h e n  c o r p o r a t i o n s  a r e  ru n  so lo ng  as i t  is
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c o n v e n i e n t  to t h e  i n d i v i d u a l s  w h o  f i n d  t h e y  a r e  the o wn e r s  a n d  
t h e n  w h e n  t h e y  a r e  not, t h e y  a r e  s i m p l y  a b a n d o n e d .  L a r g e  
i n s t i t u t i o n a l  l e n d e r s ,  b a n k e r s ,  i n s u r a n c e  c om p a n i e s ,  l a r g e  
c o n t r a c t i n g  c r e d i t o r s ,  will g e t  a l a w y e r  a nd  go ou t  a n d  they w i l l  
q u o t e ,  a t t e m p t  to p i e r c e  the c o r p o r a t e  veil, A l a s k a ’s co mm on  l a w  
on  t h e c i r c u m s t a n c e s  in w h i c h  it w i l l  d i s r e g a r d  l i m i t e d  l i a b i l i t y  
is f o u n d  in onl}; t h r e e  cases s i n c e  s t a t e h o o d .  T h o s e  cases do n o t  
h o l d  o u t  g r e a t  h o p e  t ha t in t h e  a b s e n c e  of f r a u d  in a t r a n s a c t i o n  
t h a t  t h e  c o u r t  v/ould do. But if y o u  h a v e  a c l a i m  for $1,000 in 
w a g e s  o w e d  to y ou , t h e r e  is n o  l a w y e r  w h o  is g o i n g  t o  be a b l e  to 
s u c c e s s f u l l y  l a u n c h  that lav/suit. If y o u  a r e  a n  i n d i v i d u a l  w h o  
s o l d  f i s h  to a r e s t a u r a n t  w h i c h  h a s  no w  g o n e  o u t  of bu si n e s s ,  a n d  
t h e  o w n e r  h a s  m a r c h e d  off l e a v i n g  y o u  u n p a i d  a n d  i t ' s  a $ 4 3 , 0 0 0  
a c c o u n t  r e c e i v a b l e ,  y o u  c a n n o t  g e t  a n y  m o d e r n  r e c o u r s e  at  a l l .  
S e c t i o n  4C0  for the f i r st  t i m e  to a v e r y  l i m i t e d  e x t e n t  s h i f t s  
t h a t  p r e s u m p t i o n .  It says t h a t  the o f f i c e r s  a n d  d i r e c t o r s  of a 
c o r p o r a t i o n  to t h e  e x t e n t  t h a t  its a s s e t s  p r o v e  i n s u f f i c i e n t  to 
c o v e r  it s l i a b i l i t i e s ,  h a v e  a l i a b i l i t y  to a c l a s s  of i n d i v i d u a l s  
w h o  a r e  d e f i n e d  a s e m p l o y e e s  of  th e  c o r p o r a t i o n  as m a t e r i a l m e n ,  
t r a d e s m e n ,  e tc ., p e o p l e  w h o  h a v e  e x t e n d e d  c r e d i t  on ope n a c c o u n t  
for up  to $ 2 5 , 0 0 0 .  N o w  this l i a b i l i t y ,  sir, is n o t  i n e v i t a b l e .  
T h e  s t a t u t e  c l e a r l y  says  t h a t  if I h a v e  a c o r p o r a t i o n  a n d  y o u  
h a v e  a f i s h i n g  fleet, and  y o u  a r e  s u p p l y i n g  m y  i n c o r p o r a t e d  
r e s t a u r a n t  w i t h  f r e s h  salmon, t h a t  y o u  can be  a p p r o a c h e d  by me  
s a y i n g  I w o u l d  l i k e  y o u  to a g r e e  in w r i t i n g  t h a t  in the e v e n t  
t h a t  t h i s  b u s i n e s s  fo ld s,  my r e s t a u r a n t ,  y o u  w o n ' t  lo o k to me  for  
t h e  l i a b i l i t y  v/hich e x i s t s  u n d e r  t h e  lav/. It v/ould b e  a 
l i a b i l i t y  of u p  to $25 ,000. T h a t ' s  a l l  y o u  c o u l d  over r e c o v e r  
u n d e r  this. So for t h e  f irs t t i m e  t h e r e  w o u l d  b e  an i n c e n t i v e  in 
d e a l i n g  w i t h  t h e  s m a l l e s t  p e o p l e  in th e m a r k e t p l a c e  w h o  ar e t h e  
r e c u r r e n t  l i t t l e  m u l e s  on v/hich t h i s  b u s i n e s s  of l i m i t e d  
l i a b i l i t y  is r i d d e n  out, y ea r in rind y e a r  out, that these p e o p l e  
v/ould h a v e  s o m e  r e l i e f  an d t h a t  t h e r e  w o u l d  be  an i n c e n t i v e  to 
t a l k  a b o u t  t h i s  q u e s t i o n  of l.imiued l i a b i l i t y .  A n d  th e n if T can  
c o n v i n c e  y o u  t h a t  y o u  s ho u l d  g i v e  m e  a r e l a x a t i o n ,  a v/aiver of 
t ha t, t h a t ' s  f in e.  But. in t h e  a b s e n c e  of  a c o n t r a c t u a l  
m o d i f i c a t i o n ,  I w o u l d  ha ve  the  r i g h t  to this.

K O P O N E N :  T h e  c o n t r a c t  t h e n  is b e t w e e n  the c re di t o r  a n d  
t h e  c o r p o r a t i o n ,  no t  b e t w e e n  t h e  c o r p o r a t i o n  a n d  it s d i r e c t o r s .

F E S S L E R :  T h a t ' s  a b s o l u t e l y  ri ght . I t ' s  b e t w e e n  t h e
c o r p o r a t e  d e b t o r  a n d  its e m p l o y e e s ,  b e t w e e n  the c o r p o r a t e  d e b t o r  
a n d  i ts  m a t e r i a l m e n  or s u p p l i e r s .

K O P O N E N :  I t ' s  a v e r y  u s e f u l  s e c t i o n .  I kn ow  there is  a 
m a j o r  b u s i n e s s  p r o b l e m  in the F a i r b a n k s  area, t h e s e  c o l l a p s i b l e  
c o r p o r a t i o n s .

F E S S L E R :  Mr. C h a i r m a n .
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C O W D E R Y :  W o u l d  the e f f e c t  of this, v/ould it d i s c o u r a g e  
s a y  q u a l i f i e d  m a n a g e r s  f r o m  g e t t i n g  i n t o  t a k i n g  ov er  a t r o u b l e  
c o r p o r a t i o n  t h a t  v/as h a v i n g  s o m e  p r o b l e m s ,  m a y b e  t h r o u g h  a l a c k  
of e x p e r t i s e  in the  past, v/ould t h i s  d i s c o u r a g e  s o m e o n e  f r o m  
c o m i n g  in . . .

F E S S L E R :  W e l l ,  it v/ould c e r t a i n l y  g i v e  me  pau se . N o w  
t h e r e  a r e  t w o  t h i n g s  r e l e v a n t ,  sir, in th e  b il l.  First, if th e  
c o r p o r a t i o n  is in a p r o c e s s  of  d i s s o l u t i o n ,  one  of the w a y s  to 
a v o i d  d i s s o l u t i o n  u n d e r  the  p r o v i s i o n s  of t h i s  bil l is for a 
c o u r t  to a p p o i n t  i n t e r i m  d i r e c t o r s  in o r d e r  to r e s o l v e  
d e a d l o c k s .  T h o s e  d i r e c t o r s  a r e  n o t  s u b j e c t e d  to this  ty pe  of 
l i a b i l i t y .  So th e  d i r e c t o r  w h o  is b r o u g h t  on b o a r d  to t ry  an d  
s t r a i g h t e n  t h i n g s  o u t  by c o u r t  o r d e r  i s t h e  d i r e c t o r  w h o  is 
e x e m p t e d  by t h e  r e f e r e n c e  in t h e  b i l l  to o t h e r  t h a n  the d i r e c t o r s  
w h o  a r e  a p p o i n t e d  p u r s u a n t  to. N o w  t h a t  is o n e  p r o t e c t i o n .  
A n o t h e r  f ac to r,  of c ou rse , v/ould be th a t if a c o r p o r a t i o n  is in 
t r o u b l e ,  ancS I a m  g o i n g  to s t e p  in a n d  a t t e m p t  to s a v e  it, o n e  of 
th e  t h i n g s  I ' d  w a n t  to do is be a w a r e  of S e c t i o n  488 an d  go to 
the  c r e d i t o r s  a n d  say, I a m  w i l l i n g  to c o m e  i n t o  t h i s  p i c t u r e  
o n l y  if yo u  a r e  w i l l i n g  t o  c o n t r a c t  to  e x e m p t  me  f r o m  a n y  
p e r s o n a l  l i a b i l i t y  t h a t  I w o u l d  in cu r.  Yes,  sir, it w o u l d  be 
s o m e t h i n g  t h a t  in th e  h y p o t h e t i c a l  y o u  a d v a n c e  an  i n d i v i d u a l  
v/ould w a n t  to t a k e  i n t o  c o n s i d e r a t i o n .

R OD E Y :  If I m i g h t  i n t e r j e c t ,  t h a t  w o u l d  a p p l y  to
d i r e c t o r s  but  n o t  to e m p l o y e e s  of t h e  c o r p o r a t i o n ?

F E S S L E R :  It h a s  n o a p p l i c a t i o n  to e m p l o y e e s  at all. In 
f ac t, I s h o u l d  t e l l  y o u  t ha t  t h i s  a p p e a r s  to b o  v e r y  novel, a n d  j 
w a n t  y o u  to u n d e r s t a n d  t h a t  it h a s  a g r e a t  q u a l i t y  of b e i n g  
n o v e l ,  llut N e w  Y o r k  h a s  n e v e r  g i v e n  t o t a l  l i m i t e d  l i a b i l i t y  to 
a n y o n e .  A n d  if a n y b o d y  t ri es  t o c o m e  to y o u  an d  say, my Cod, if 
v/e a d o p t  t h i s  t h e w h e e l s  of c o m m e r c e  w i l l  g r i n d  to a ha lt.  S i n c e  
1 8 4 3  w h e n  N e w  Y o r k  a d o p t e d  the f i r s t  g e n e r a l  i n c o r p o r a t i o n  
s t a t u t e ,  th e Lon .largest s h a r e h o l d e r s  in a N e w  Y o r k  c o r p o r a t i o n  
a r e  s u b j e c t e d  to  l i a b i l i t y  in th e  e v e n t  th e c o r p o r a t e  a s s e t s  
p r o v e  i n s u f f i c i e n t  to the c l a i m s  of al l  e m p l o y e e s .  N e w  Y o r k  h a s  
n e v e r  s t r i c k e n  t h a t  f r o m  the  b o o k s ,  a n d  it h a s  n o t  p r e v e n t e d  the 
d e v e l o p m e n t  of t h e  S t a t e  of N e w  Y o r k  a s  a c e n t e r  of c o m m e r c e .  
W h a t  v/e di d  h er e, w a s  to say t h a t  in m a n y  A l a s k a n  c o r p o r a t i o n s  w e  
d i d n ' t  w a n t  t o  h a v e  t h e  l i a b i l i t y  on  the ton l a r g e s t  s h a r e h o l d e r s  
b e c a u s e  t h a t  m i g h t  i n c l u d e  m a n y  v e r y  p a s s i v e  p e o p l e  w h o  r e a l l y  
h a v e  n o t h i n g  to d o  w i t h  the  w a y  in v/hich the b u s i n e s s  w a s  run. 
G o  p u t  th e l i a b i l i t y  0 1 1 t h e  p e o p l e  w h o  a r e  b e i n g  paid, the 
o f f i c e r s ,  the p r e s i d e n t ,  a n d  t h e  s e c r e t a r y  a n d  t he  t r e a s u r e r .  
T h e y  a r e  the d e f i n e d  o f f i c e r s  a n d  the d i r e c t o r s .  T h e y  a r c  n o t  
p a s s i v e ,  or t h e y  o u g h t n ' t  to bo?. S o  t h a t  is h o w  v/e w o u l d  d i f f e r  
f r o m  Ne w  Y o r k  lav/. A n d  v/o h a v e  b r o a d e n e d  t h e  e x p o s u r e ,  b e c a u s e  
in N e w  Y o r k  t h e  e x p o s u r e  is l i m i t e d  to c l a i m s  of e m p l o y e e s ,  a n d  
w e  b r o a d e n e d  it to i n c l u d e  t h e c l a i m s  of m a t e r i a l m e n  a n d
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s u p p l i e r s .

C O W D E R Y :  In the  p a s t  w e  h a v e  h a d  s o m e  of the  N a t i v e
c o r p o r a t i o n s  w h o  h a v e  h a d  f i n a n c i a l  t r o u b l e s  a n d  h i r e d  two  p e o p l e  
to d i r e c t  t h e m  a n d  tu rn  it a r o u n d .  A n d  t h i s  is an  a r e a  I w a s
w o n d e r i n g  a b o u t ,  if t h a t  w o u l d  be  . . .

F E S S L E R :  I a p p r e c i a t e  th e q u e s t i o n .  It is a n i m p o r t a n t  
m a t t e r .  T h e  A F N  s u b c o m m i t t e e  h a s  l o o k e d  i n t o  t h i s  q u e s t i o n .  1
t h i n k  t h a t  a t  t h a t  lev el,  or a t  th e l e v e l  of a ny  l a rg e
c o r p o r a t i o n  t h a t  is i n v o l v e d  i n a n  a t t e m p t e d  t u r n  a ro und , t h a t  
t h e r e  w o u l d  b e a w a r e n e s s  of t h e  p r o v i s i o n s  of S e c t i o n  48 8 a n d  
t h a t  t h e r e  w o u l d  be  a p p r o p r i a t e  a d v i c e  f r o m  c o u n s e l  to deal w i t h  
t h e  sub je ct . T h a t  w o u l d  be m y  hope.

B R O W N :  Mr. C h a i r m a n ,  m a y  I s u g g e s t  . , .

R O D E Y :  Hr, Br own.

B RO W N :  I a m  F r e d  B r o w n .  I t ' s  n i c e  to kn o w t h a t  L a b o r  
a n d  C o m m e r c e  [garbled] . . . T h e  o n e  e x a m p l e  y o u  m i g h t  t h i nk  of 
is w h a t  w o u l d  r e a l l y  h a p p e n  . . . th e  e x a m p l e  m i g h t  be one  of th e 
m o s t  p r o s p e r o u s ,  c u r r e n t l y  m o s t  p r o s p e r o u s  A l a s k a  c o r p o r a t i o n  is 
A l a s k a  I n t e r n a t i o n a l  Air.  O r i g i n a l l y ,  that w a s  I n t e r i o r  A i r w a y s  
b a s e d  o u t  of F a i r b a n k s .  T h e y  e x p a n d e d  too f a s t  for th e  b u i l d i n g  
of t h e  p i p e l i n e ,  v/hich d i d n ’t get. b u i l t  f a s t  e n o u g h  as m a n y  
A l a s k a n s  r e m e m b e r .  W h a t  h a p p e n e d  t h e n  was , a n d  t h i s  s o r t  of 
t h i n g  is r e a l l y  w h a t  h a p p e n s  w h e n  a c o r p o r a t i o n  g e t s  i n t o  t r o u b l e  
in  m o s t  c a s e s ,  a n d  t h a t ' s  w h y  I ' m  r a i s i n g  t h i s  as  an  e x a m p l e .  
W h a t  h a p p e n e d  t h e n  w a s  th e y w e n t  i n t o  r e o r g a n i z a t i o n  and  the  
c r e d i t o r s  a n d  s h a r e h o l d e r s  h i r e d  Mr. D u n c a n  M c C l a r e n ,  a l e g e n d  in 
t h e  C a n a d i a n  a i r  i n d u s t r y ,  a g r e a t  m a n a g e r  a n d  a l e g e n d a r y  w o r k e r  
[TAPE CH AN GE ] . . . S e c t i o n  488 to t a k e  care of tha t p r o b l e m .

R O D E Y :  T h a n k  you, Hr. Bro wn . T h i s  is a p r o b l e m
c u r r e n t l y  in A l a s k a . It is  p o s s i b l e  fo r i n d i v i d u a l s  w h o  
i n c o r p o r a t e  to run  u p  al'< s o r t s  of bi l l s ,  n o t  pay  its c r e d i t o r s ,  
a n d  th en  j u s t  m o v e  a w a y  f r o m  t h a t  c o r p o r a t i o n ,  w i l l  e v e n t u a l l y  be 
r e s o l v e d  by th e st at e,  s e t  u p a n o t h e r  c o r p o r a t i o n  a n d  the n bi lk  a 
l o t  of s m a l l  t r a d e s m e n  w h o  w o r k  for th e c o r p o r a t i o n ,  c r e d i t o r s ,  
w h a t  h a v e  you, m o v e  on. Y o u  c a n  do it  in s e r i a l  fa sh io n.  It is 
c u r r e n t l y  b e i n g  a b u s e d  p r e s e n t l y  in t h e  st at e.  Hr. A b b o t t  h a s  
k e p t  an e y e  on this, h a s  h a d  a p r a c t i c e  in t h a t  a r e a  of th e l a w 
for 15 y e a r s .  B u t  it is c u r r e n t l y  a p r o b l e m .  T h e r e  a r e  a l o t  of 
h o n e s t  A l a s k a n s  w h o  l o s e  m o n e y  b e c a u s e  of t hi s  p r o b l e m .

F E S S L E R :  A n d  J t h i n k  the p r o b l e m  is  a l s o  th? . it h a s  a 
b r o a d e r  r a m i f i c a t i o n .  T o  th e  e x t e n t  that, c i t i z e n s  g e t  the  
i m p r e s s i o n  t h a t  t h e r e  a r e  t r i c k s  o u t  t h e r e  for p e o p l e  w h o  are; in 
w i t h  l a w y e r s ,  if y o u  w i l l .  It d e m e a n s  my p r o f e s s i o n  of w h i c h  I 
a m  v e r y  p r o u d ,  v/e w o r e  n e v e r  the s o u r c e  of t h i s  v a l u e  judgment*,



t h a t  p e o p l e  c o u l d  p u l l  t h i s  t y p e  of thi ng.  B u t  to the e x t e n t  
t h a t  p e o p l e  b e l i e v e  t h a t  if y o u  q u o t e ,  k n o w  t h e  lav/, yo u  c a n do 
b a o  tilings a n d  g e t  a w a y  w i t h  it. Y o u  can  do h u r t f u l  t h i n g s  a n d 
h a v e  no a c c o u n t a b i l i t y .  It c r e a t e s  a n  i m p r e s s i o n  of t h e  l a w  
v/hich n o n e  of us h a v e  an  i n t e r e s t  in s e e i n g  f u r t h e r e d  in th e 
m i n d s  of c i t i z e n s .  B e c a u s e  t h e  m i n u t e  o n e  l a w  b e c o m e s  s u s p e c t  
l i k e  this, the c l o u d  f a l l s  o v e r  al l law* A n d  so t h i s  is p r o b a b l y  
t h e  m o s t  i m p o r t a n t  v a l u e  j u d g m e n t  a b o u t  c o r p o r a t i o n s .  T h e y  h a v e  
d o n e  g r e a t  t h i n g s  for us. B u t  the  i d e a  of a o n e - p e r s o n  
c o r p o r a t i o n ,  a n d  t h e  o n l y  p e r s o n  t h a t  p r o b a b l y  h a s  p u l l e d  off 
t h a t  r o l e  rea l w e l l  in h i s t o r y ,  v/as L o u i s  t h e  F o u r t e e n t h  a n d  p 
t r e m e n d o u s  p r i c e  v/as p a i d  for  t h a t  no t i o n .

U E H L 1 N G : Ii v/e ca n k i n d  of go b a c k  to the  s e c t i o n
r e g a r d i n g  th e f o r e i g n  c o r p o r a t i o n s ,  m a y b e  y o u  c o u l d  e x p l a i n  v/hat 
the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  t o o k  a s fa r as a n  a p p r o a c h  a s 
a c o m p a r i s o n  of w h a t  o c c u r r e d  in C a l i f o r n i a  r e g a r d i n g  t h e f o r e i g n  
c o r p o r a t i o n  s i t u a t i o n  there.

F E S S L E R :  B e c a u s e  C a l i f o r n i a  ha s  t h i s  b a s i c  so ci al
p r o b l e m  t h a t  in o r d e r  to e v a d e  t h e  r e s t r i c t i o n s  on l o n g - t e r m  
d i r e c t o r  t e r m s  or in o r d e r  to h a v e  a b o a r d  c l a s s i f y  i ts elf , m o s t  
i m p o r t a n t  C a l i f o r n i a  b u s i n e s s ,  m o s t  c o r p o r a t e  b u s i n e s s  a t  th e 
m o m e n t  in my st at e,  is f o r e i g n  i n c o r p o r a t e d .  R u n s  to a d i f f e r e n t  
j u r i s d i c t i o n  a n d  c o m e s  ba cx  h o m e  a n d  s a y s  w e ' v e  b e e n  g o n e  20 
m i n u t e s ,  a n d  v/e a r e  no w  a f o r e i g n  c o r p o r a t i o n ,  w e ' r e  a D e l a w a r e  
c o r p o r a t i o n .  T h e  b a s i c  s o c i a l  p r o b l e m  v/e h a d  in C a l i f o r n i a  w h e n  
w e  a p p r o a c h e d  t h e  r e v i s i o n  of the  l e g i s l a t i o n  v/as ‘*o say, well, 
w i l l  v/e g i v e  u p  t h e s e  v a l u e  j u d g m e n t s  v/luch w e ’ve  i.nd for m a n y  
y e a r s .  A n d  t h e  b a r  a s s o c i a t i o n ,  f r a n k l y ,  a n d  the  b a n k i n g  
i n d u s t r y  t h o u g h t  t h a t ' s  w h a t  w a s  g o i n g  to h a p p e n .  Thai, v/e w o r e  
g o i n g  to g et  a c o r p o r a t i o n  l a w  t h a t  l o o k e d  m o r e  l i k e  r h a t  of 
o t h e r  st at es . W h a t  the  l e g i s l a t u r e  did, i n t e r e s t i n g l y  e n o u g h ,  
a n d  I t h i n k  it r e m a i n s  to be s e e n  b e c a u s e  i t ' s  c o s t i n g  us a l o t  
o f m o n e y  in l i t i g a t i o n  in f r o n t  of t h e  f e d e r a l  s u p r e m e  co u rt , rcis 
to  say, no, if a c o r p o r a t i o n  lias a c e r t a i n  p e r c e n t a g e  of .ii.'; 
e m p l o y e e s  in C a l i f o r n i a ,  d o e s  a c e r t a i n  v o l u m e  of b u s i n e s s  in 
C a l i f o r n i a ,  h a s  a c e r t a i n  a m o u n t  of i ts  o w n e r s h i p  o w n e d  by 
s h a r e h o l d e r s  in  Cal.i f or nia , t h e n  e v e n  t h o u g h  it p u r p o r t s  to be  an  
A l a s k a  c o r p o r a t i o n  or a D e l a w a r e  c o r p o r a t i o n ,  v/e're g o i n g  to sa y 
t h a t  i t ' s  m e r e l y  a p s e u d o  f o r e i g n  c o r p o r a t i o n ,  a n d  v/e're g o i n g  to 
a p p l y  C a l i f o r n i a ' s  l a w s  Lo it. N o w  the Arden-f-lgyfgi,r l i t i g a t i o n  
is p e n d i n g  in t h e  C a l i f o r n i a  S u p r e m e  C o u r t  w h e r e  i t  h a s  b e e n  on  
h o l d  for n e a r l y  t h r o e  y e a r s .  D e l a w a r e ' s  c o u r t s  h a v e  a l r e a d y  
l i t i g a t e d  the Ardejir.Mayf ;uj: c a s e  a n d  c o m e  to t h e  c o n c l u s i o n  t h a t  
C a l i f o r n i a  w a s  a t t e m p t i n g  to d e n y  fu ll  f a i t h  a n d  c r e d i t  to the 
p u b l i c  a c t s  of a s i s t e r  s ta t e .  U l t i m a t e l y ,  t h e  f e d e r a l  supicmt: 
c o u r t  w i l l  have- to d e c i d e  w h e t h e r  C a l i f o r n i a ' s  n o t i o n  of p s e u d o  
f o r e i g n  c o r p o r a t i o n s  is an i d e a  w h o s e  t i m e  h a s  come. T h e  
j u d g m e n t  of th e c o m m i s s i o n  v/as t h a t  t h e r e  a r e  1 1 0  p s e u d o  f o r e i g n  
c o r p o r a t i o n  c o n c e p t s  in t h i s  bill. I n s te ad , v/e i n c r e a s e d  t he
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r e p o r t i n g  o b l i g a t i o n s  o n f o r e i g n  c o r p o r a t i o n s  to k e e p  us i n f o r m e d  
of t h e  n a t u r e  of t h e i r  a c t i v i t i e s .  V7e g r e a t l y  i n c r e a s e d  the 
c i r c u m s t a n c e s  u n d e r  v/hich i t ’s c l e a r  t h a t  t h e y  m u s t  se e k a 
c e r t i f i c a t e  to do b u s i n e s s  in t h e  S t a t e  of A l a s k a .  B u t  v/e h a v e  
n o t  a t t e m p t e d  t o i n t e r f e r e  w i t h  t h e i r  i n t e r n a l  c o n t r o l  an d  
m a n a g e m e n t  s u c h  a s C a l i f o r n i a  h a s  done, b e c a u s e  v/e h a v e n ’t done  
it to our ow n  p e o p l e .  W e  h a v e n ’t s a i d  y o u  h a v e  to h a v e  a b o a r d  
w i t h  o n e - y e a r  t e r m s ,  t h a t  y o u  c a n ' t  c l a s s i f y  t h e  board, t h a t  y o u  
h a v e  to h a v e  c u m u l a t i v e  v o t i n g .  Our  d e f a u l t  m o d e  if y o u  d o n ' t  
s a y  is, y o u  do h a v e  o n e - y e a r  te r m s ,  if y o u  do h a v e  c u m u l a t i v e  
v o t i n g  a n d  y o u  d o n ' t  h a v e  b o a r d  c l a s s i f i c a t i o n .  Bu t v/e d i d n ' t  
f e e l  t h a t  it v/as n e c e s s a r y  to g e t  i n v o l v e d  in t h a t  p o s i t i o n .  B u t  
l a t e r  on in v/hat m a y  be  f i v e  or six y e a r s  as y o u  s e e  the o u t c o m e  
of th e  A r d e n - M a y f a i r  m a t t e r ,  a n d  t h e n  if y o u  d e c i d e  y o u  w a n t  to 
a d o p t  c e r t a i n  s i m i l a r  ru les , t h a t  v/ould be an a p p r o p r i a t e  t i m e  to 
do th at. B u t  t h e r e  i s n o t h i n g  h e r e  n o w  t h a t  c o n t a i n s  that.

B R O W N :  A t  l e a s t  s o m e  of t h e  m e m b e r s  of the  c o m m i s s i o n  
t h i n k  the  D e l a w a r e  v i e w  is g o i n g  to p r e v a i l  in th e s t a t e  s u p r e m e  
co u rt , a n d  t h a t ' s  on e  of the r e a s o n s  w h y  th e p r o v i s i o n  is w r i t t e n  
t h a t  v/ay.

R O D E Y :  T h a n k  you, Mr. Brown.

U EH L I N G : T h i s  is a f o l l o w  up  q u e s t i o n *  A n d  in j u s t  
s o r t  of r e a d i n g  t h r o u g h  t h i s  I g o t  t h e  f e e l i n g  v/hat w o u l d  be  the 
s i t u a t i o n  l i k e  if y o u  t o o k  a s t a t e  l i k e  D e l a w a r e  w h e r e  v/e h a d  a 
s i t u a t i o n  v/here c o m p a n i e s  a r e  g o i n g  to  i n c o r p o r a t e  the r b e c a u s e  
i t ' s  a v e r y  p r o - m a n a g e m e n t  k i n d  of s i t u a t i o n ,  v/here in C a l i f o r n i a  
i t ' s  v e r y  p r o - s h a r e h o l d e r ,  t h e  s h a r e h o l d e r  is a c o m p l e t e l y  
d i f f e r e n t  s i t u a t i o n ,  h o w  d o e s  A l a s k a  ra te  on t h a t  s p e c t r u m ?  
V/ould t h e y  b e c o n s i d e r e d  a v e r y  p r o - m a n a g e m e n t  s i t u a t i o n ?

F E S S L E R :  No. T h e  d e f a u l t  p r o v i s i o n s ,  ev er  s i n c e  I
l e a r n e d  to us e  the p e r s o n a l  c o m p u t e r ,  I ' v e  p i c k e d  u p  the j a rg on , 
e x c u s e  me. T h e  p r o v i s i o n s  t h a t  a r e in p l a c e  if y o u  d o n ' t  say 
o t h e r w i s e  of t h e A l a s k a  s t a t u t e  to day , b e c a u s e  it 's  a v e r s i o n  of 
t h e  e a r l y  '5 0 ' s  m o d e l  act  w c u l d  t o d a y  be  c a l l e d  a p r o - s h a r e h o l d e r  
j u r i s d i c t i o n .  A n d  t h e  p r o v i s i o n s  v/hich v/ould l o c k  i n t o  p l a c e  in 
the a b s e n c e  of agreement, t h a t  t h e y  be ot.herv/ise u n d e  t h i s  bill 
a r e  a l s o  p r o - s h a r e h o l d e r  p r o v i s i o n s .  B u t  so t h a t  A l a s k a  v/ould in 
th e  d e f a u l t  m o d e  l i n e  u p l o o k i n g  v e r y  m u c h  m o r e  l i k e  C a l i f o r n i a  
t h a n  D e l a w a r e .  B u t  it w o u l d  b e p o s s i b l e  fo r p e o p l e  t o  m a k e  an 
i n t e l l i g e n t  a n d  i n f o r m e d  d e c i s i o n  to f o r m  a v er y,  v e r y  m a n a g e m e n t  
o r i e n t e d ,  r e d u c e d  r o l e  for s h a r e h o l d e r  c o r p o r a t i o n ,  n o t  g o i n g  as 
far as D e l a w a r e  h a s  go ne. For i n s t a n c e ,  a g o o d  e x a m p l e  in 
D e l a w a r e ,  it in p o s s i b l e  t h a t  the b o a r d  of d i r e c t o r s  v/ould h a v e  
the  e x c l u s i v e  p o w e r  to a m e n d  t he  a r t i c l e s  a n d  bylav/s, a n d  the 
s h a r e h o l d e r s  c o u l d  be  o u s t e d  f r o m  a n y  r o l e  a t  all. T h a t  v/ould 
n o t  be p o s s i b l e  in A l a s k a .  It i s n ' t  p o s s i b l e  u n d e r  c u r r e n t  law 
w i t h  r e g a r d  to  t h e  a r t i c l e s .  It w o u l d  n o t  be p o s s i b l e  w i t h
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r e g a r d  to the b y l a w s  s h o u l d  t h e  l e g i s l a t u r e  e n a c t  t h i s  bi ll. So 
it c o n t i n u e s  to l e a v e  A l a s k a  lav; w i t h  m o s t  o t h e r  w e s t e r n
j u r i s d i c t i o n s  as h a v i n g  a p r o - s h a r e h o l d e r  b ias , b u t  n o t  g o i n g
n e a r l y  as fa r a s C a l i f o r n i a .

R O D E Y :  A r e  t h e r e  o t h e r  q u e s t i o n s  f r o m  m e m b e r s  of th e
c o m m i t t e e ?  If t h e r e  a r e  . . .

F E S S L E R :  I ' l l  r e m a i n  in t h e  room, Hr. C h a i r m a n ,  in c a s e  
a n y o n e  d o e s  h a v e  a n y  q u e s t i o n s  for me, b u t  t h e r e  a r e  o t h e r  
w i t n e s s e s  d e s i r i n g  to a p p e a r .

R O D E Y :  T h e  n e x t  w i t n e s s  is W i l l i s  K i r k p a t r i c k ,  t he
d i r e c t o r  of t h e  d i v i s i o n  of b a n k i n g  a n d  s e c u r i t i e s .

K I R K P A T R I C K :  Hr. C h a i r m a n  a n d  c o m m i t t e e  m e m b e r s .  My
n a m e  is W i l l i s  K i r k p a t r i c k .  I a m  d i r e c t o r  of b a n k i n g  a n d  
s e c u r i t i e s  for t h e  S t a t e  of A l a s k a .  I' d f i r s t  l i k e  to say t h a t  w e  
h a v e  a p p r e c i a t e d  t h e  o p p o r t u n i t y  to j o i n  w i t h  t h e  c o m m i s s i o n  as a 
p a r t i c i p a n t  in d i s c u s s i o n  in t h e i r  wo rk.  I b e l i e v e  t h a t  a n y  of 
th e  c o n c e r n s  the  s t a t e  h a s  h a d  as far as t h e  a d m i n i s t r a t i o n  of 
t h i s  n e w  code, t h e  c o m m i s s i o n  h a s  k n o w n  u p  f r o n t  a s  to w h a t  the 
p r o b l e m s  w e ' v e  had. O n e  of t h e  t h i n g s  I ' d  l i k e  to p o i n t  o u t  is 
t h a t  w h a t  I a m  e x c i t e d  a b o u t  in t h e i r  w o r k  is t h a t  in a p r e s e n t  
s i t u a t i o n  v/here v/e h a v e  an o l d  O r e g o n  law, in a s i t u a t i o n  v/here 
v/e h a v e  v e r y  l it tl e,  if any, s t a t e  c o m m o n  la w  c o u r t  c a s e s  t h e  
a d m i n i s t r a t i o n  of t h e  p r o v i s i o n s  of t h e  A l a s k a  B u s i n e s s  
C o r p o r a t i o n s  C o d e  as it s t a n d s  t o d a y  is s o m e w h a t  s u s p e c t  in s o m e  
of it s  l e g i s l a t i v e  i n t e n t .  A n d  to d e t e r m i n e  l e g i s l a t i v e  i n t e n t ,  
w e  go  b u c k  to O r e g o n  lav/, v/e go  b a c k  to O r e g o n  ca s e s ,  v/e go b a c k  
to th e  s p a r s e  o f f i c i a l  c o m m e n t s  u n d e r  th e m o d e l  code. W i t h  the 
p a s s a g e  of this b il l, I t h i n k  t h a t  our w o r k  as  far  as w o r k i n g  
w i t h  t h e  c o r p o r a t i o n s  in m a i n t a i n i n g  t h e ir  f i l e s  is g o i n g  to be a 
w h o l e  l o t  e a s i e r  b e c a u s e  of the  o f f i c i a l  c o m m e n t s  alo ne .  
E v e r y t h i n g  h a s  b e e n  a d d r e s s e d ,  I w o u l d  s u g g e s t  t h a t  in 
c o n s i d e r i n g  the  p a s s a g e  of t h i s  bill, t h a t  t h e y  m a k e  p a r t  of th e 
r e c o r d  t h e  o f f i c i a l  c o m m e n t s  as  to th e n e w  law. T h e r e  is o n l y  
o n e  p a r t i c u l a r  a r e a  t h a t  I h a v e  a p r o b l e m  w i t h ,  a n d  t h a t  is in 
S e c t i o n  733 on p a g e  127, in t h e  f i l i n g  of f o r e i g n  c o r p o r a t i o n s  to 
do b u s i n e s s  in t h e  S t a t e  of A l a s k a .  On  l i n e  7, b e g i n n i n g  o n l i n e  
7, il: r e q u i r e s  t h a t  t o g e t h e r  w i t h  a c e r t i f i e d  c o p y  of its
a r t i c l e s  of i n c o r p o r a t i o n  a l l  a m e n d m e n t s  to the  a r t i c l e s  . . .  In 
o t h e r  w o r d s ,  v/hat t h e y  ar e  s a y i n g  h e r e  is t h a t  o n e  of th e  
p r o v i s i o n s  for a f o r e i g n  c o r p o r a t i o n  to q u a l i f y  to do b u s i n e s s  in 
th e S t a t e  of A l a s k a ,  is t h a t  it v/ould h a v e  to f i l e  it s a r t i c l e s  
w i t h  th e  s t a t e  a n d  a n y  a m e n d m e n t s  to t h o s e  a r t i c l e s .  In a 
h e a r i n g  l a s t  s e s s i o n ,  w e  b r o u g h t  t h i s  u p  a n d  I b e l i e v e ,  y o u ' d  
h a v e  to c h e c k  w i t h  the  c o d e  r e v i s i o n  c o m m i s s i o n  on this, b u t  1 
b e l i e v e  it v/as a g r e e d  u p o n  t h a t  th ey  v/ould r e c o n s i d e r  t h a t  
r e q u i r e m e n t  to f i l e  a r t i c l e s .  A t  the p r e s e n t  t i m e  a r t i c l e s  of 
f o r e i g n  c o r p o r a t i o n s  a r e  not f i l e d  w i t h  the  st at e.  V/e f i n d  t h a t
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s o m e  of our  s i s t e r  s t at es , t h o s e  t h a t  do h a v e  t h i s  p r o v i s i o n ,  a r e  
l o o k i n g  at d r o p p i n g  them. I t h i nk  the l a s t  o n e  w e ' v e  h e a r d  f r o m  
is T e x a s .  M o w  I d o n ' t  b e l i e v e  t h a t  it is g o i n g  to c r e a t e  a n y  
h a r d s h i p  to a n y b o d y  i n  the  S t a t e  of A l a s k a  t h a t  w i s h e s  t o  f i n d  
o u t  t h e  s u b s t a n c e  of the  a r t i c l e s  of a f o r e i g n  c o r p o r a t i o n .  
F i r s t  of all, if t h e y  a r e  l o o k i n g  for  the o f f i c e r s  a n d  d i r e c t o r s  
of t h e  f o r e i g n  c o r p o r a t i o n ,  w e  can  l o o k  a t  t h e  a p p l i c a t i o n  t he y 
f i l e  w i t h  us g i v i n g  us t h a t  p a r t i c u l a r  i n f o r m a t i o n .  If t h e y  do 
w a n t  a c o p y  of t h e a r t i c l e s  of i n c o r p o r a t i o n  or the  a m e n d m e n t s  to 
t h e  a r t i c l e s  of i n c o r p o r a t i o n  of a f o r e i g n  c o r p o r a t i o n ,  the p l a c e  
t h a t  v/ould h a v e  th e  m o s t  c u r r e n t  f i l i n g  w o u l d  be t h e  s t a t e  of 
d o m i c i l e  so t h a t  t h e y  a r e  a v a i l a b l e .  W e  w o u l d  b e  m o r e  t h a n  h a p p y  
t o a s s i s t  a n y b o d y  t h a t  w a n t e d  t h a t  to f i n d  o u t  the p r o p e r  
p r o c e d u r e s  to o b t a i n  t h o s e  r e c o r d s .  W i t h  my u n d e r s t a n d i n g  t h a t  
t h i s  p r o v i s i o n ,  t h a t  th e c o d e  r e v i s i o n  c o m m i s s i o n  h a d  no 
p a r t i c u l a r  p r o b l e m  w i t h  t h a t  b e i n g  d r o p p e d ,  t h e  f i s c a l  n o t e  t h a t  
I p r e p a r e d  v/as z e r o e d  out. If t h i s  p r o v i s i o n  s t a y s  in, I am 
g o i n g  to a s k  fo r a r e v i s i o n  of th e f i s c a l  n o t e  b e c a u s e  one  of the  
p r o b l e m s  v/e h a v e  n o w  is j u s t  f i l e  m a i n t e n a n c e .  T h e  b i g g e s t
p r o b l e m  in f i l e  m a i n t e n a n c e  is a m e n d m e n t s  to a r t i c l e s .  W e  
r e c e i v e  a g r e a t  n u m b e r  of a m e n d m e n t s  to a r t i c l e s  e v e r y  day, a n d  
o n e  of t h e  t h i n g s  v/e h a v e  to do is t h a t  v/e j u s t  d o n ' t  f i l e  the 
a m e n d m e n t s .  A  l o t  of t i m e s  v/e h a v e  to l o o k  b a c k  t h r o u g h  the
f i l e s  t o s e e  v/hat t h e  p r i o r  a r t i c l e s  c o n t a i n  to se e a m e n d m e n t s
a r e  c o n s i s t e n t .  If n o t h i n g  m o r e  th a n a r t i c l e  ord er . T h a t  is the 
o n l y  c o m m e n t  t h a t  I h a v e  as fa r as a n y  c h a n g e s  a r e  c o n c e r n e d ,  a n d  
I a m  s o r r y  I d o n ' t  h a v e  an a m e n d m e n t  p r e p a r e d ,  b u t  I w o u l d  be 
m o s t  h a p p y  to. I v/ould r e p l a c e  t h a t  w o r d  w i t h  a c e r t i f i c a t e  of 
c o m p l i a n c e  e x e c u t e d  by the o f f i c e r  of d o m i c i l e ,  0 1: t h e  o f f i c i a l  
of d o m i c i l e .  I a m  o p e n  to a n y  q u e s t i o n s .

R O D E Y :  If I m i g h t  a sk  e i t h e r  C h a i r m a n  A b b o t t  or
P r o f e s s o r  F e s s l e r  to r e s p o n d .

A B B O T T :  Yes, Mr. C h a i r m a n .  W e  h a d  p r e v i o u s l y  a g r e e d
w i t h  Mr. K i r k p a t r i c k  t h a t  v/e v/ould m a k e  t h a t  ch a n g e .  
U n f o r t u n a t e l y ,  c o n s i d e r a t i o n  of t h i s  m a t t e r  c a m e  up  a f t e r  the 
b i l l  v/as p r i n t e d .  S o it is t h e  p o s i t i o n  of th e  c o m m i s s i o n  that 
t h i s  r e q u i r e m e n t  s h o u l d  be d e l e t e d  w h e n  it w a s  b r o u g h t  to our 
a t t e n t i o n  t h a t  it w o u l d  s e r v e  n o  u s e f u l  p u r p o s e  a n d  v/ould .impose 
a n  a d d i t i o n a l  f i s c a l  b u r d e n  on t h e  c o m m i s s i o n e r  of c o m m e r c e .  We  
a r e  in c o m p l e t e  a g r e e m e n t  t h a t  the  p r o v i s i o n  s h o u l d  be de le t e d ,  
a n d  t h e r e  s h o u l d  be no r e q u i r e m e n t  to f i l e  f o r e i g n  a r t i c l e s  or 
a m e n d m e n t s .

R O D E Y :  T h a n k  you, C h a i r m a n  A b b o t t .  Mr. Br own .

B R O W N :  On b e h a l f  of th e c o m m i s s i o n ,  I ain s u r e  t h e y
w o u l d  a g r e e ,  it w o u l d  be v e r y  n i c e  if P r o f e s s o r  F e s s l e r  w e r e  
i n v o l v e d  in s t r u c t u r i n g  t h e  a m e n d m e n t  t h a t  the c o m m i t t e e  m i g h t  be 
i n t e r e s t e d  . . .
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R OD E Y :  T h a t ' s  a v e r y  g o o d  s u g g e s t i o n ,  Mr. Brown.
P r o f e s s o r ,  v/ould it b e p o s s i b l e  for y o u  to p r e p a r e  t h a t  
a m e n d m e n t ?

F E S S L E R :  C e r t a i n l y .

R O D E Y :  Mr. K i r k p a t r i c k ,  c o n t i n u e .

K I R K P A T R I C K :  O n e  o t h e r  i t e m  t h a t  m y  n o t e s  show. On 
p a g e  138 a n d  139, o n l i n e  20 of p a g e  138 it r e f e r s  to th e
m i s d e m e a n o r ,  a n d  m y  s t a f f  s a y s  t h a t  it s h o u l d  be e i t h e r  a r a t e d  
m i s d e m e a n o r  A  or u to be c o n s i s t e n t  w i t h  T i t l e  9. A n d  tb s s a m e  
w i t h  l i n e  9 on p a g e  139. T h a t  a l s o  r e l a t e s  to a m i s d e m e a n o r .

R O D E Y :  If I m i g h t  a d d r e s s  C h a i r m a n  A b b o t t  or P r o f e s s o r
F e s s l e r ,  a r e  w e  in t h a t  c a s e  t a l k i n g  a b o u t  a C l a s s  A
m i s d e m e a n o r ?

A B B O T T :  T h a t ' s  our u n d e r s t a n d i n g ,  Mr. C h a i r m a n .  Yes.

R O D E Y :  If a g a i n  I c o u l d  r e q u e s t  you, P r o f e s s o r  F e s s l e r ,
to p r e p a r e  the a p p r o p r i a t e  a m e n d m e n t  b a s e d  on c u r r e n t  A l a s k a
c r i m i n a l  law.

FESSI.ER: T h e  q u e s t i o n  h a s  b e e n  as k ed , h a s  b e e n
p r e p a r e d ,  is o n e  of t h e  a m e n d m e n t s  th a t C h a i r m a n  A b b o t t  w a s  
r e f e r r i n g  to is b e i n g  t r a n s m i t t e d  . . .

R O D E Y :  T h a n k s ,  P r o f e s s o r .  O b v i o u s l y  w e  c a n ' t  t a k e  a n y
o f f i c i a l  a c t i o n  h e r e .  If t h e r e  a r e  an y q u e s t i o n s ,  we'.ll h a v e
t h i n  p r e p a r e d  a n d  d e l i v e r e d  to c o m m i t t e e s  on b o t h  s i d e s  for t he ir  
c o n s i d e r a t i o n  a n d  S e n a t o r  H u l c a h y  a n d  m y s e l f  w i l l  e x p l a i n  it on 
o u r  s i d e  a n d  . . .

C O W D E R Y :  C o u l d  I, I v/as w o n d e r i n g  v/hat f i n a n c i a l  b u r d e n  
v/ould th is, if w e  a d o p t  t h i s  t o  the e x i s t i n g  c o r p o r a t i o n  for the 
s ta t e ,  w o u l d  it be  to c o n f o r m ,  is t h e r e  a n y  g r a n d f a t h e r i n g  
s i t u a t i o n s  . . .

K I R K P A T R I C K :  If !I u n d e r s t a n d  y o u r  q u e s t i o n ,  Mr.
C h a i r m a n ,  as  to v/hat t h i s  is g o i n g  to do to e x i s t i n g
c o r p o r a t i o n s .  I t h i n k  t h e  l a s t  two s e c t i o n s  of the b i l l  p r e t t y  
w e l l  c o v e r  a t i m e l y  t r a n s f e r  of th e act, a n d  I t hi n k w e  ar e  gong 
to  h a v e  s o m e  p r o b l e m s  j u s t  a s far  a s e d u c a t i n g  the  c o r p o r a t i o n s  
i n  s w i t c h i n g  t h e m  over. I d o n ' t  se e  t h a t  a l a s t i n g  p r o b l e m .  I 
d o n ' t  se e  it as m u c h  m o r e  of a p r o b l e m  t h a n  v/e h a v e  n o w  w i t h  the 
n e w  c o r p o r a t i o n  t h a t  is c o m i n g  on bo a rd . I d o n ' t  t h in k  t h e r e
w i l l  be a n f i n a n c i a l ,  I t h i n k  t h e  p r o b l e m  is g o i n g  to be 
b a s i c a l l y  on  t h e s t a t e ' s  si d e as  far a s  g e t t i n g  th e  i n f o r m a t i o n  
o u t  a n d  g e t t i n g  the  t r a n s i t i o n  go i n g .  I d o n ' t  e n v i s i o n  a n y
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e c o n o m i c  p r o b l e m  cn  the c o r p o r a t i o n .  I a m  w o n d e r i n g  a b o u t  
c o r r e s p o n d e n c e  fees, b u t  . . .  I d o n ' t  s e e  it a s  a m a j o r  
p r o b l e m .

R OD EY : I j u s t  m i g h t  a d d  t h a t  the  p r o p o s e d’ d r a f t  v/as
w r i t t e n  to r e d u c e  l e g a l  f e e s  by p u t t i n g  a g r e a t  e l e m e n t  of 
c e r t a i n t y  in t h e r e  sc t h a t  a l a y m a n  v/ould h a v e  a m u c h  g r e a t e r  
u n d e r s t a n d i n g  of t h e  l a w  ju st  by r e a d i n g  t h e  l a w  w i t h o u t  h a v i n g  
to c o n s u l t  a la w y e r .  So I t h i n k  t h e r e  w i l l  be a c t u a l l y  a 
r e d u c t i o n  of a t t o r n e y ' s  fees. A r e  t h e r e  a n y  o t h e r  q u e s t i o n s  for 
Mr. K i r k p a t r i c k ?  If none, t h a n k  y o u  v e r y  m u c h  Mr. K i r k p a t r i c k .  We  
d o h a v e  f l o o r  s e s s i o n  n o w  at 10:00 a.m. W e  d o n ' t  go  in u n t i l  
1 1 : 0 0  o ' c l o c k  o n M o n d a y s ,  as a c o n v e n i e n c e  to th e  A n c h o r a g e  
l e g i s l a t o r s .  W o u l d  y o u  l i k e  m e  to s t a y ?

A B B O T T :  Mr. C h a i r m a n ,  if I m i g h t ,  t h e r e  a r e  o n l y  two 
o t h e r  p e o p l e  t h a t  i n t e n d  to o f f e r  b r i e f  t e s t i m o n y .  T h a t ' s  Li s 
J o h n s t o n  a n d  Irv B e r t r a m .

R O D E Y :  In c o n s u l t a t i o n  w i t h  H o u s e  c h a i r m a n ,  I w i l l  s t a y
h e r e  if S e n a t o r  M u l e a h y  is a g r e e a b l e  a n d  l i s t e n  to t h e c o m m e n t s
of E l i z a b e t h  J o h n s t o n  a n d  Irv B e r t r a m  a n d  t h e n  r e p o r t  to you, 
sir. T h a n k  you, g e n t l e m e n .  Next, I' d l i k e  to c a l l  E l i z a b e t h  
J o h n s t o n .  I t ' s  a l w a y s  d i s c o n c e r t i n g  to b e t e s t i f y i n g  a n d  h a v e  
e v e r y b o d y  l e a v i n g .  But, S e n a t o r  M u l e a h y  a n d  I w i l l  m a k e  u p  for 
a n y  a b s e n c e  of n u m b e r s .  You h a v e  t h e  fl o or , ma da m.

J O H N S T O N :  G e n t l e m e n .  My n a m e  is E l i z a b e t h  J o h n s t o n .  I ' m
g e n e r a l  c o u n s e l  to B r i s t o l  B a y  N a t i v e  C o r p o r a t i o n .  T o d a y  I am
h e r e  s p e a k i n g  on b e h a l f  of the  A l a s k a  F e d e r a t i o n  of N a t i v e s  
c o n c e r n i n g  t h e  b i l l  on t h e  r e v i s i o n  of th e c o r p o r a t e  s t a t u t e s ,  
t h e  p r o f i t  c o r p o r a t e  s t a t u t e s .  You w i l l  be d e l i g h t e d  to k n o w  m y  
c o m m e n t s  w i l l  be br ief . T h i s  is b e c a u s e  v/e h a v e  h a d  e x t e n s i v e  
o p p o r t u n i t y  to p r e s e n t  our c o n c e r n s  b e f o r e  the c o d e  r e v i s i o n  
c o m m i s s i o n .  By w a y  of b a c k g r o u n d ,  I can toll y o u  t h a t  in the 
s u m m e r  of  .1.982, the A l a s k a  F e d e r a t i o n  of N a t i v e s  c r e a t e d  a 
s u b c o m m i t t e e .  A n d  the m e m b e r  of the s u b c o m m i t t e e  h a d  bo t h 
r e g i o n a l  a n d  v i l l a g e  c o r p o r a t i o n  b a c k g r o u n d s ,  a n d  t h e  c o m m i t t e e  
v/as c r e a t e d  to r e v i e w  e n d  t e s t i f y  on the  p r o p o s e d  r e v i s i o n .  V/o 
m e t  w i t h  th e c o d e  r e v i s i o n  c o m m i s s i o n  on t h r e e  s e p a r a t e  o c c a s i o n s  
a n d  m a d e  e x t e n s i v e  c o m m e n t s .  B a s e d  on th e  r e c e p t i v i t y  of the  
c o m m i s s i o n  to our c o m m e n t s ,  a n d  t h e  w a y  t h e y  w e r e  a b l e  to m e e t  
our  c o n c e r n s ,  in A p r i l  of 1983 J a n i e  L o u s’., w h o  is the p r e s i d e n t  
of t h e  f e d e r a t i o n ,  w r o t e  in s u p p o r t  of the  p r o p o s e d  r e v i s i o n .  
A n d  s h e c o m m e n t e d  s p e c i f i c a l l y  on the  q u a l i t y  of the  ne w 
l e g i s l a t i v e  sc h e m e ,  on th e  t e c h n i c a l  c o m m e n t a r y  w h i c h  h a s  a l r e a d y  
b e e n  b r o u g h t  u p by so m e of the o t h e r  p e op l e.  But t h e  f a c t  t h e r e  
t h e r e  is t e c h n i c a l  c o m m e n t a r y  to b a c k  up  th e  n e w  c o d e  w h i c h  
s h o u l d  h e l p  all. of us in the a b s e n c e  of c o u r t  c a s e s  to u n d e r s t a n d  
the l e g i s l a t i v e  h i s t o r y .  T h e  f a c t  t h e r e  t h e r e  is t h i s  k i n d  of 
b a c k u p ,  w e  f ee l will, m e a n  it w i l l  r e d u c e  t h e  legal, e x p e n s e s  for
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t h e N a t i v e  c o r p o r a t i o n s .  W e  a l s o  a r t i c u l a t e d ,  c o m m e n t e d  o n  t h e  
f i n a n c e  s e c t i o n ,  t h a t  it v a s  an  i m p o r t a n t  r e f o r m .  U n l i k e  
P r o f e s s o r  F e s s l e r  I c a n  r e a d  n u m b e r s ,  a n d  I s t i l l  feel th at  it is 
a s i g n i f i c a n t  a c c o m p l i s h m e n t .  I w a s  f o r c e d  to. So f i n a l l y  the 
o n l y  f i n a l  c o m m e n t  is t h a t  t h i s  is a b i l l  w h i c h  d o e s  s t r e n g t h e n  
t h e r i g h t s  of s h a r e h o l d e r s  a n d  d o e s  s t r e n g t h e n  th e  r e q u i r e m e n t s  
of p e r i o d i c  r e p o r t i n g  by c o r p o r a t i o n s  t o t h e i r  s h a r e h o l d e r s .  It 
is a p r o - s h a r e h o l d e r  d o c u m e n t ,  a n d  th e  f e d e r a t i o n  s u p p o r t s  the 
r e v i s i o n ,

R O D E Y :  S e n a t o r  M u l c a h y ,  do y o u  h a v e  a n y  q u e s t i o n s  for 
M i s s  J o h n s t o n ?  T h a n k  you,  a p p r e c i a t e  y o u r  coining. N e x t  I'd l i k e  
to c a l l  Irv B e r t r a m .

B E R T R A M :  I ' m  Irv B e r t r a m ,  a n d  I a m  a s s i s t a n t  c o u n s e l  to 
A l a s k a  A i r l i n e s .  V7e h a v e  l o o k e d  at  the b il l a n d  d i s c u s s e d  it w i t h  
th e c o m m i s s i o n  to r a i s e  s o m e  of the  c o n c e r n s  w e  h ave . Our b y l a w s  
a n d  a r t i c l e s  go b a c k  to 15)38, at l e a s t  th e  a r t i c l e s  do. T h e  
b y l a w s  h a v e  b e e n  c h a n g e d  on n u m e r o u s  o c c a s i o n s .  A n d  w e  di d  h a v e  
s o m e  c o n c e r n s ,  b u t  w e  f o u n d  t h a t  th e c o m m i s s i o n  h a s  m a d e  s o m e  
c h a n g e s  t h a t  w i l l  a s s i s t  us in g o i n g  f o r w a r d .  W e  t h i n k  t h a t  the 
b i l l  is v e r y  w e l l  d r a f t e d  a n d  v e r y  g o o d  a n d  w i l l  bo of b e n e f i t  to 
t h e  s t a t e  a s  w e l l  as  b e i n g  h e l p f u l  to us. In my c u r r e n t  p o s i t i o n  
a s  h o u s e  c o u n s e l ,  I h a v e  an  o p p o r t u n i t y  to a d v i s e  m a n a g e m e n t  or 
a n s w e r  q u e s t i o n s  a b o u t  A l a s k a  law. I h a v e  p r a c t i c e d  in A l a s k a  
fo r a n u m b e r  of y e a r s  b e f o r e  j o i n i n g  the a i r l i n e s ,  a n d  y o u  d o n ' t  
fe el  so f o o l i s h  w h e n  y o u  h a v e  s o m e t h i n g  l a y e d  o u t  in fronl: of y o u  
in t h e  law. Yo u ca n  l o o k  a t  it a n d  say, w e l l ,  th i s is h o w  it 's  
do ne.  C u r r e n t l y  A l a s k a  l a w  on c o r p o r a t i o n s  h a s  a n u m b e r  of a r e a s  
w h e r e  s i m p l y  t h e r e  i s  n o  law. A n d  so y o u  r e a l l y  h a v e  to say, 
gee, I don't, know, m a y b e  w e  can do it a n d  m a y b e  w e  c an ' t .  It' s . 
. . y o u ' r e  n o t  s u r e  h o w  to do s o m e t h i n g .  B u t  I t h i n k  t h e  b i l l  
a n s w e r s  that. It d o e s  p r o v i d e  a v e r y  w e l l  l a y e d  o u t  r o a d  map, so 
to sp ea k,  v/hich 1 t h i n k  w i l l  b e v e r y  h e l p f u l  n o t  o n l y  to l a r g e  
c o r p o r a t i o n s  su c h a s  o u r s e l v e s ,  but I a l s o  b e l i e v e  th is  w i l l  be 
h e l p f u l  to th e s m a l l  m o m  a n d  p o p  o p e r a t i o n s .  T h e r e  is t h a t  ol d  
t r i t e  s a y i n g  t h a t  i g n o r a n c e  of the l a w  is n o  e x c u s e .  H o w ev er , 
w h e n  th e l a w  is a b o d y  of c o m m o n  l a w  w i t h  v e r y  f e w  s t a t u t o r y  
r e f e r e n c e s ,  .it m a k e s  jt f a i r l y  d i f f i c u l t  to k n o w  w h a t ' s  g o i n g  
on. O n  th e o t h e r  h and , o n c e  t h i n g s  h a v e  b e e n  l a y e d  o u t in a 
f a i r l y  s u c c i n c t  f o r m  t h a t  c a n  be f o l l o w e d ,  it ' s t r u e  a l a w y e r  m a y  
s t i l l  be  r e q u i r e d  a n d  s h o u l d  b o us ed. Bu t  I t h i n k  m o s t  p e o p l e  
w i l l  h a v e  a b e t t e r  u n d e r s t a n d i n g  of v/hat c o r p o r a t e  g o v e r n e s s  
s h o u l d  hie o n c e  t h e y  h a v e  t h i s  b o d y  of l a w  in f r o n t  of them. So 
w e  t h i n k  it w o u l d  bo g o o d  fo r th e sta te.  A l a s k a  A i r l i n e s  w i l l  
h a v e  to m a k e  one-.* c h a n g e  in it s  b y l a w s  as a r e s u l t  of this. It 
d o e s n ' t  a d d r e s s  e v e r y t h i n g  v/e w a n t e d .  B u t  on t h e o t he r hand, w e 
think’ on  the w h o l e  it is v e r y  g o o d  a n d  v/e do s u p p o r t  it a n d  w o u l d  
r e c o m m e n d  it. T h a n k  you.

R O D E Y :  T h a n k  y o u  v e r y  mu ch, Mr. B e r t r a m .  S e n a t o r
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M u l c a h y ,  do y o u  h a v e  any  q u e s t i o n s ?  I a m  a w a r e  of th e . . .  if 
t h e r e  a r e  n o o t h e r  c o m m e n t s ,  Mr. Br ow n .

B R O W N :  O n e  c o m me nt ,  Mr, C h a i r m a n .  T h e r e  h a v e  b e e n  m u c h  
c o m m e n t  a b o u t  th e  c o m m e n t s ,  a n d  the  p e o p l e  w h o  a r e  s u p p o r t i n g  the 
b i l l  w h o  a r e  n o w  p a r t  of th e  c o m m i s s i o n ,  a r e  f i n d i n g  t h a t  t h e  
c o m m e n t s  a r e  v e r y  i m p o r t a n t .  I w o u l d  h o p e  a n  a d m i s s i o n  t o the 
m e m b e r s  of t h e  S e n a t e  a n d  th e H o u s e  in th e e v e n t  th is  b i l l  is 
c o n s i d e r e d ,  t h a t  an a c t i o n  be t a k e n  s i m i l a r  to  w h a t  w a s  t a k e n  
w h e n  th e c r i m i n a l  c o d e  r e v i s i o n  w a s  p a s s e d .  A n d  t h a t  is t h e r e  be 
s p e c i f i c a l l y  a n a f f i r m a t i v e  v o t e  on th e f l o o r  of e a c h  h o u s e  
a p p r o v i n g  t h e  c o m m e n t s  or the c o m m e n t s  as y o u  m a y  h a v e  a m e n d e d  in 
c o n c e r t  w i t h  t h e  c o m m i s s i o n  to m a k e  a c l e a r  a n d  u n a m b i g u o u s  
l e g i s l a t i v e  h i s t o r y .  To r e a l l y  m a k e  s u r e  t h o s e  a r e  a v a i l a b l e  and  
t h a t  t h e y  a r e  i m p o r t a n t  l e g i s l a t i v e  h i s t o r y ,  s i n c e  t h e y  w i l l  be  
r e l i e d  on by p e o p l e  in the  p r i v a t e  s e c t o r  as w e l l  as s c h o l a r s .

R O D E Y :  T h a n k  you, Mr. B r o w n .  T h a t ' s  a v e r y  g o o d
s u g g e s t i o n .  O b v i o u s l y  it' s w i se . It ' s an a r e a  of la w w e  d o n ' t  
k n o w  m u c h  a b o u t  in t e r m s  of i m p o r t a n c e ,  a n d  w h e t h e r  a s e p a r a t e  
v o t e  on t h a t  r e a l l y  m e a n s  m u c h  or not.

B R O W N :  T a k e  it f r o m  A l a s k a ' s  o n l y  p u b l i s h e d  l eg al
h i s t o r i a n .

R O D E Y :  A n d  a d i s t i n g u i s h e d  m e m b e r  of t h e  F a i r b a n k s
bar. I t h i n k  it is a w i s e  s u g g e s t i o n  to i n c o r p o r a t e  in the 
j o u r n a l  a n d  to  v o t e  s e p a r a t e l y  a n d  a f f i r m a t i v e l y  on  the 
c o m m e n t a r y .  I t h i n k  it is a g o o d  a n d  d e s i r a b l e  m e t h o d  of 
a n n o t a t i n g  A l a s k a  laws. It is c e r t a i n l y  p r e f e r a b l e  to a l l o w i n g  
M i c h i e  C o m p a n y  to do it b a c k  east. If t h e r e  a r e  no o t h e r  
c o m m e n t s ,  t h e  c o m m i t t e e  m e e t i n g  is a d j o u r n e d .
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HB 3 4 3 / S B  246 on p r o f i t  c o r p o r a t i o n s  

E n c l o s e d  ar e p r o p o s e d  m i n o r  a m e n d m e n t s  to H B 3 4 3 / S B

T h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n ,  a u t h o r  of the 
bill, d e v e l o p e d  the a m e n d m e n t s  b a s e d  u p o n  s u g g e s t i o n s  f r o m  t h r e e  
s o u r c e s — the A l a s k a  Department. of C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t ,  the A l a s k a  F e d e r a t i o n  of N a t i v e s ,  a n d  A l a s k a  
A i r l i n e s .

T h e  e n c l o s e d  f o r m  of the a m e n d m e n t s  p r o p o s e d  by ea ch  of 
t h e s e  e n t i t i e s  h a s  b e e n  a p p r o v e d  b y  i t s a p p r o p r i a t e  
r e p r e s e n t a t i v e  a n d  by the c o d e  r e v i s i o n  c o m m i s s i o n .

D R : c h w

E n c l o s u r e



A  M  E  N  D  K E N T

O f f e r e d  in the S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  BY:

TO: S B  246

P a g e  12, l i n e  27-29:

D e l e t e  a l l  m a t e r i a l  and  ins ert :

11 (3) if i n c o r p o r a t i o n  is a f t e r  J a n u a r y  1, 1983, the  

a d d r e s s  o f  its i n i t i a l  r e g i s t e r e d  o f f i c e  a n d  th e  n a m e  of its 

i n i t i a l  r e g i s t e r e d  a g e n t ; "

P a g e  12, l i n e  29:

D e l e t e  "at t h a t  a d d r e s s "

P a g e  16, l i n e  5:

D e l e t e  "AS 1 0 . 0 6 . 8 7 3 "  a n d  i n s e r t  "AS 1 0 . 0 6 . 8 7 0 "

P a g e  136, f o l l o w i n g  l i n e  28:

I n s e r t :

"(c) a p r o v i s i o n  in the b y l a w s  of a c o r p o r a t i o n  w h i c h ,  w e r e  

it a p r o v i s i o n  of  the a r t i c l e s  o f .incorporation, w o u l d  a c c o r d  

w i t h  (a) of  t h i s  s e c t i o n  s h a l l  b e  v a l i d  p r o v i d e d  t h a t  it w a s  

a d o p t e d  p r i o r  to J a n u a r y  1, 19 7 1. "

P a g e  127, l i n e s  7-9:

D e l e t e  " t o g e t h e r  w i t h  a v e r i f i e d  c o p y  of it s a r t i c l e s  of

i n c o r p o r a t i o n  a n d  all a m e n d m e n t s  to the a r t i c l e s , "

P a g e  138, l i n e  28:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "

P a g e  139, l i n e  9:

I n s e r t  " C l a s s  A" b e f o r e  " m i s d e m e a n o r "



D e l e t e  ", e x c e p t  a v i l l a g e  c o r p o r a t i o n  t h a t  m a y  b e  incorpoi*ated 

u n d e r  e i t h e r  t h i s  c h a p t e r  o r  AS  1 0. 20 ,"

P a g e  148, l in e 8:

D e l e t e  " a p p r o v e d  by the  U n i t e d  S t a t e s  S e c r e t a r y  of th e I n t e r i o r "

P a g e  148, l i n e  18:

D e l e t e  ", 7 ( i ) ,"

P a g e  148, l i n e s  25-26:

D e l e t e  "m a y n o t  be c o n s i d e r e d  to b e  a d i s t r i b u t i o n  in p a r t i a l  

l i q u i d a t i o n "  an d  i n s e r t  "is n o t  a ' d i s t r i b u t i o n  to its s h a r e h o l d e r s '  as 

d e f i n e d  by AS  1 0 . 0 6 . 9 9 0 ( 1 7 ) "

P a g e  149, l i n e  12, f o l l o w i n g  the p e r i o d :

I n s e r t  " N o t w i t h s t a n d i n g  the p r o v i s i o n s  of AS  ] 0 . 0 6 . 5 7 4 —

1 0 . 0 6 . 5 8 6 ,  a p l a n  of m e r g e r ,  c o n s o l i d a t i o n ,  o r  e x c h a n g e  q u a l i f i e d

u n d e r  this s e c t i o n  shall n o t  i n c l u d e  the  r i g h t  of s h a r e h o l d e r s  to

d i s s e n t ."

P a g e  .14 9, l i n e  15:

D e l e t e  " t h a t  is r e q u i r e d  by  th e l a n g u a g e  of  t h a t  Ac t "

P a g e  161, lin e 13:

D e l e t e  " J u l y  1, .1 983" and i n s e r t  " J u l y  1, 1984"

P a g e  .147, l i n e s  28-29:
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J a n u a r y  31, 1 9 8 4  L>
HB 3 4 3 / S B  246 on p r o f i t  c o r p o r a t i o n s

By a s e p a r a t e  m e m o r a n d u m ,  the  A l a s k a  C o d e  R e v i s i o n  
C o m m i s s i o n  h as  f o r w a r d e d  to y o u  '" r t a i n  m i n o r  a m e n d m e n t s  to HB 
3 4 3 / S B  246.

In a d d i t i o n  to the p r o p o s e d  a m e n d m e n t s  to the bill, the 
c o m m i s s i o n  p r o p o s e s  a d d i t i o n s  to the " C o m m e n t a r y  to A c c o m p a n y  
P r o p o s e d  E i l l  on the A l a s k a  C o r p o r a t i o n s  C o d e  iACC}". Th e  
c o m m e n t a r y  a p p e a r s  in H o u s e  a nd  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t  
No. 11, A p r i l  8, 1983.

So t h a t  the p r o p o s e d  c h a n g e s  to two s e c t i o n s  of the 
c o m m e n t a r y  can be s e e n  in c o n t e x t ,  the e n t i r e  s e c t i o n s  ar e  
e n c l o s e d  w i t h  the a d d i t i o n a l  m a t e r i a l  u n d e r l i n e d .

A s  y o u  know, the c o m m e n t a r y  is i n t e n d e d  to be a 
c o n t i n u i n g  g u i d e  to u s e r s  on c e th e co de  is e n a c t e d ,  m u c h  like  the 
c o m m e n t s  p r e p a r e d  by the C o m m i s s i o n e r s  on U n i f o r m  S t a t e  L a w s  for 
t h e i r  u n i f o r m  acts.

C o n s i s t e n t  w i t h  the p u r p o s e  of the c o m m e n t a r y ,  the 
c o m m i s s i o n  w i l l  a d v i s e  of c h a n g e s  it p r o p o s e s  in the c o m m e n t a r y  
w h e n  t h e r e  ar e a m e n d m e n t s  to the bill. H o w e v e r ,  u n l e s s  y ou  
a d v i s e  o t h e r w i s e ,  a m i n o r  e d i t o r i a l  c o r r e c t i o n  of the c o m m e n t a r y  
w i l l  no t  be f o r w a r d e d  to you.

Y o u r  a d v i c e  w o u l d  be w e l c o m e .  U n l e s s  s o m e  m o r e  f or m a l  
t r e a t m e n t  of t h e s e  i n t e r i m  c h a n g e s  in th e c o m m e n t a r y  is c a l l e d  
for, we  as k t h a t  this  m e m o r a n d u m  a n d  a n y  s i m i l a r  m e m o r a n d a  of 
a d v i c e  on c h a n g e s  in the c o m m e n t a r y  be i n c l u d e d  w i t h  m a t e r i a l  
t h a t  is p a s s e d  w i t h  the b i l l  to s u c c e s s i v e  c o m m i t t e e s  of 
r e f e r e n c e .  T h e n  w h e n  th e bill is e n a c t e d  the c o m m e n t a r y  c o u l d  be 
r e t y p e d  a n d  a d o p t e d ,  p e r h a p s  by a j o i n t  r e s o l u t i o n .



I w i l l  p a s s  o n to the  c o m m i s s i o n  a n y  a d v i c e  y o u  m a y  
g i v e  on t r e a t m e n t  of the c o m m e n t a r y .

D R : c h w

E n c l o s u r e
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P R O P O S E D  B Y TH E  A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N

T h e  c o m m i s s i o n  is a g r e e a b l e  to a n d  s u p p o r t i v e  of the 

f o l l o w i n g  c h a n g e s  to th e te x t of the  C o m m e n t a r y  to A c c o m p a n y  

P r o p o s e d  B i l l  on  th e  A l a s k a  C o r p o r a t i o n s  C o d e  ( A C C ) :

* (At p a g e  89 of  the  H o u s e  an d  S e n a t e  J o i n t  J o u r n a l  
S u p p l e m e n t  for  A p r i l  8, 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n  
388 s h o u l d  be  a m e n d e d  to r e a d ) :

O f f i c i a l  C o m m e n t  to A C C  S e c t i o n  1 0 . 0 6 . 3 8 8 . A C Q U I S I T I O N  

OF  C O R P O R A T I O N ' S  O W N  SHARES; R E I S S U A N C E  O R  R E T I R E M E N T .

S C O P E : A C C  sec. 388 s p e c i f i e s  th e t r e a t m e n t  to be

g i v e n  r e d e e m e d  o r  r e p u r c h a s e d  sha res . T h e y  r e v e r t  to the st atu s 

of a u t h o r i z e d  b u t  u n i s s u e d  s h a r e s  u n l e s s  th e a r t i c l e s  of i n c o r­

p o r a t i o n  p r o h i b i t  r e i s s u u n c e .  If r e i s s u a n c e  is p r o h i b i t e d ,  the 

a r t i c l e  s t a t i n g  the n u m b e r  of a u t h o r i z e d  s h a r e s  m u s t  be a m e n d e d  to 

r e f l e c t  th e  l o w e r e d  nu mb e r.  S u c h  an a m e n d m e n t  of  the a r t i c l e s  

m u s t  be  f i l e d  w i t h  the c o m m i s s i o n e r .  S h a r e h o l d e r  a p p r o v a l  o f the 

r e q u i r e d  a m e n d m e n t  is n o t  n e c e s s a r y .

W h i l e  sec. 388 a b o l i s h e d  the a n t i q u a t e d  a c c o u n t i n g  

c o n c e p t  of  " t r e a s u r y  sh are s" , n o t h i n g  in thi s s e c t i o n  is i n t e n d e d  

to p r e j u d i c e  the p r e s e n t  or c o n t i n g e n t  c o n t r a c t  r i g h t s  w h i c h  

p r e - A C C  c o r p o r a t i o n s  m a y  h a v e  c r e a t e d  in r e a c q u i r e d  s h a r e s  

d e s c r i b e d  as " t r e a s u r y  s h a r e s . "

C H A N G E  IN F O R M E R  A L A S K A  L A W : A C C  sec, 388 is t a k en

f r o m  G C L  S e c t i o n  510. It c o n t i n u e s  p r i o r  A l a s k a  law (former AS 

1 0 . 0 5 . 3 1 2 - 3 4 5 )  in r e q u i r i n g  a f i l i n g  w i t h  the c o m m i s s i o n e r  of an 

a m e n d m e n t  to  the a r t i c l e s .  It d e p a r t s  f r o m  and  s i m p l i f i e s  p r i o r  

law  b y  the e l i m i n a t i o n  of the  c o n c e p t  of " t r e a s u r y  s h a re s. "



* (At p a g e  123 of  the H o u s e  a n d  S e n a t e  J o i n t  J o u r n a l  
S u p p l e m e n t  for A p r i l  8 1983, the O f f i c i a l  C o m m e n t  to S e c t i o n
455 s h o u l d  be  a m e n d e d  to r e a d ) :

O f f i c i a l  C o m m e n t  to A C C  S e c t i o n  1 0 . 0 6 . 4 5 5. C L A S S I­

F I C A T I O N  O F  D I R E C T O R S .

S C O P E : Sec. 455 p r o v i d e s  for  o p t i o n a l  c l a s s i f i c a t i o n

of a b o a r d  c o n s i s t i n g  of  a m i n i m u m  m e m b e r s h i p  v/hile t a k i n g  s t e ps  

to p r e c l u d e  the a d o p t i o n  of  s u c h  a s c h e m e  for a c o r p o r a t i o n  

w h i c h  has  no t  e l i m i n a t e d  c u m u l a t i v e  v o t i n g  f r o m  a d o p t i n g  su ch  a 

c l a s s i f i c a t i o n  s c h e m e  b y  a m e n d m e n t  if s h a r e s  s u f f i c i e n t  to 

e l e c t  o n e  d i r e c t o r  u n d e r  lulative v o t i n g  o p p o s e  s u c h  a m e n d m e n t .  

Sec. 455 r e p l a c e s  f o r m e r  A S  1 0 . 0 5 . 1 8 6 .

C H A N G E  IN F O R M E R  A L A S K A  L A W : Sec. 455(a) is an e n a c t­

m e n t  of  M o d e l  A c t  S e c t i o n  37 an d w o r k s  an i m p o r t a n t  c h a n g e  f r o m  

fo r m e r  AS 1 0 . 0 5 . 1 8 6  r e s p e c t i n g  the e l e c t i o n  to c l a s s i f y  the board. 

U n d e r  p r i o r  A l a s k a  l a w  thi s d e c i s i o n  c o u l d  be t a k e n  by a b y l a w  

a d o p t e d  by the b o a r d  w i t h o u t  s h a r e h o l d e r  p a r t i c i p a t i o n .  Th e 

d a n g e r  to m i n o r i t y  s h a r e  r e p r e s e n t a t i o n  in s u c h  c i r c u m s t a n c e s  

led to s u b s e c t i o n  (a)'s r e q u i r e m e n t  t h a t  the  e l e c t i o n  be  t a k e n  in 

the a r t i c l e s ,  w h i c h  i n s u r e s  s h a r e h o l d e r  p a r t i c i p a t i o n .

S u b s e c t i o n  (b) is new. C o n t i n u i n g  th e c o n c e r n  for 

m i n o r i t y  s h a r e  r e p r e s e n t a t i o n  o n th e b o a r d  of  a c o r p o r a t i o n  w h i c h  

has  not e l i m i n a t e d  c u m u l a t i v e  v o t i n g ,  sec. 455(b) p r e c l u d e s  

a m e n d m e n t  of  the a r t i c l e s  to c l a s s i f y  th e b o a r d  if the n u m b e r  

of s h a r e s  v o t i n g  "no" on the a m e n d m e n t  or  r e f u s i n g  to c o n s e n t  

in w r i t i n g  w o u l d  b e s u f f i c i e n t  to e l e c t  o n e  d i r e c t o r  if v o t e d  

c u m u l a t i v e l y  at an e l e c t i o n  of the e n t i r e  bo ard .

S u b s e c t i o n  (c) is new. It p e r m i t s  b o a r d  c l a s s i f i c a t i o n  

p u r s u a n t  to the  t e r m s  o f a p r o v i s i o n  in th e b y l a w s  r a t h e r  bha
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t h e  a r t i c l e s  of  i n c o r p o r a t i o n .  In o r d e r  to c l a s s i fy a b o a r d

u n d e r  sec. 455(c) it is n e c e s s a r y  t h a t  t h e  b y l a w  h a v e  b e e n  

a d o p t e d  p r i o r  t o J a n u a r y  1, 1971, w i t h  or  w i t h o u t  s h a r e h o l d e r  

p a r t i c i p a t i o n ,  an d  t h a t  it c o n t a i n s  n o t h i n g  w h i c h ,  w e r e  it a 

p r o v i s i o n  in t h e  a r t i c l e s  of i n c o r p o r a t i o n ,  vrould o f f e n d  sec. 

455( a) . Th us, a l l  of the r e s t r i c t i o n s  or the m i n i m u m  s i z e  of 

t h e bo ar d ,  th e  m i n i m u m  n u m b e r  of c l a s s e s ,  a n d  th e t e r m s  of  the 

d i r e c t o r  o f f i c e  set f o r t h  in sec. 455(a) l i m i t  th e  t e r m s  of an y  

b y l a w  w h i c h  w o u l d  be  e f f e c t i v e  u n d e r  sec. 455(c).
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