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TABLE 2
D I S T R I B U T I O N  OF LEAn t n  EARLY M O R N I N G  W A T E R  S AM P L E S  

T A K E N  FRO M  R A N D O M  S E LE C T E D CA R R O L L  C O U N T Y  H O M E S *

W a t e r  Lead 

p p m Total Number of Sa m p l e s

P e r c e n t a g e  

o f  Total

0 . 0 0 119 33

0 . 0 1 - 0 . 0 5 153 43

0 . 0 6 - 0 . 1 0 24 7

0 . 1 1 - 0 . 2 0 28 8

0 . 2 1 - 0 . 3 0 9 3

0 . 3 1 - 0 . 4 0 6 2

0 . 4 1 - 0 . 5 0 6 2

0.51 & A b o v e 5 2

Total 350 100

★
All home wa\.er d i s t r i b u t i o n  systems con si st e d  of c o pp e r  

t ub in g  w i t h  lead solder.

6 7%  o f  the C ou nt y  total r a n d om  early m o r n i n g  s am ple s have 

the p r e s e n c e  of w a t e r  lead.

24% of t he se  samp les  have w a t e r  lead in e x c e ss  of 0 . 0 5 p p m  

a l l w e d  by the Federal Safe  Dri n k in g W a t e r  Standards.

This t able  is taken f r o m  a report p re pa re d by the Carroll 

C o u n t y  M a r y l a n d  He alt h D e p a r t m e n t  e ntitled, "Control o f  Lead 

and C o p p e r  in Privat e W a t e r  Supplies". Authors: J. Lovell ,

R. I saac and R. Singer.
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T A B I C  3 *

C O P P E R  A N D  C A D M I U M  IN W A T E R  

(Levels E x p r e s s e d  as ppb)

W a t e r C o p pe r Cadmi urn R e marks

Natural W a t e r s

C o n n e c t i c u t  R i ve r - 14.6 Po l l u t e d

Brook, V e r m o n t T
'j 0.5 C le ar

Spri ng,  New H a m p s h i r e 2.5 C l e a r

Sea W a t e r ,  C a r i b b e a n - 0.3 C le ar

M un c i pa l W a t e r s

R e s e r v o i r  Inlet 16 2.1 C le ar

S p i l l w a y 55 2.5 Cl ear

Ma in,  T o w n 150 18.0 C a s t  Iron Pipe

Tap, Hospital

Cold, Ru n n i n g 170 8.3 Ca s t  Iron Pipe

Cold, S t a g n a n t 730 7 7.0 G a l v a n i z e d  and C o p p e r  Pipe

Hot, R u n n i n g 4 40 21.0 G a l v a n i z e d  and C o p p e r  Pipe

Tap, Hard 36 1.0 G a l v a n i z e d  Pipes

Tap, Soft 279 3.5 G a l v a n i z e d  L ipe s

Tap, Soft 1240 8.3 C o p p e r  Pipes

Data a b s t r a c t e d  f r o m  H.A. S c h r o e d e r ,  T race E l e m e nt s in M a n , 1969.(9)

EPA D r i n k i n g  W a t e r  S tand ard s: C o p p e r  = l O O O p p b  (sec)

C a d m i u m  = l Oppb (prim)
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Suite 3140/5900 Wilshire Blvd./Los Angeles/California 90036/(213) 937-7460 
D ick  C hurch

Contact:

STUDY REVEALS TOXIC METALS

IN SCHOOLS* DRINKING WATER

LOS ANGELES, CALIF. ,  J u l y  29 - -  N e a r l y  h a l f  o f  C a l i f o r n i a ' s  p u b l i c  

s c h o o l s  s u r v e y e d  f o r  a s t u d y  r e l e a s e d  I h u r s d a y  c o n t a i n  l e a d  and  

o t h e r  t o x i c  m e t a l s  i n  t h e i r  d r i n k i n g  w a t e r  w h ic h  e x c e e d  f e d e r a l  

h e a l t h  s t a n d a r d s .

M e ta l  p i p e , u s e d  by a l l  o f  t h e  s c h o o l s  i n  t h e  s t u d y ,  c a n  l e a c h  

compounds o f  l e a d ,  c o p p e r ,  chromium and n i c k e l  w h ich  a r e  l i n k e d  

t o  d i s a b i l i t i e s  r a n g i n g  from p o i s o n i n g  t o  l o n g - t e r m  n e u r o l o g i c a l  

and g e n e t i c  d i s o r d e r s ,  s a i d  Dr.  A n th o ny  V. C o l u c c i ,  t h e  e n v i r o n ­

m e n t a l  h e a l t h  c o n s u l t a n t  who d i r e c t e d  t? s t u d y .

C o l u c c i  s a i d  t h a t  h i s  s t u d y ,  aT "hough  a " p i l o t "  p r o j e c t  c o v e r i n g  

a s m a l l  number o f  Bay A rea  and  Los A n g e l e s  m e t r o p o l i t a n  e l e m e n t a r y  

and u p p e r - l e v e l  s c h o o l s ,  leads ,  t o  t h e  " i n e s c a p a b l e  c o n c l u s i o n "  

t h a t  m e t a l  p i p e  t e s t s  m us t  be e x p a n d e d  t o  a c o m p r e h e n s i v e  s t a t e ­

w ide  b a s i s .  "The s t a t e  i s  n o t  s y s t e m a t i c a l l y  c o n d u c t i n g  any  t e s t s  

o f  t h i s  s o r t  c h a t  I know o f , , "  C o l u c c i  t o l d  a news c o n f e r e n c e .



TOXIC METALS 
2 - 2 - 2 - Z

S am p le s  f rom  t e n  s c h o o l s ,  t a k e n  from d r i n k i n g  w a t e r  and 

k i t c h e n  t a p s  d u r i n g  t h e  week o f  J u l y  21 ,  f o u n d  two f a c i l i t i e s  

w i t h  l e a d  com poun ds ,  one f a c i l i t y  w i t h  c o p p e r ,  and one w i t h  

chromium w h ic h  e x c e e d  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  Agency 

s t a n d a r d s  f o r  maximum c o n t a m i n a t i o n  l e v e l s .  H ow ever ,  two o t h e r  

s c h o o l s  r e p o r t e d  h i g h  l e v e l s  o f  ch rom ium , a known c a r c i n o g e n .

In  a d d i t i o n ,  f o u r  s c h o o l s  r e c o r d e d  a h i g h  n i c k e l  c o n t a m i n a t i o n  

l e v e l .  C o l u c c i  d e s c r i b e d  n i c k e l  a s  u 'u n g  a known c a r c i n o g e n .

S c h o o l s  s a m p le d  c o v e r e d  i n n e r  c i t y ,  s u b u r b a n  and  r u r a l  l o c a t i o n s  

w h ic h  i n c l u d e d  s t u d e n t s  from a v a r i e t y  o f  e c o n o m ic  and c u l t u r a l  

b a c k g r o u n d s .  H ooper  E l e m e n t a r y  S c h o o l ,  w i t h  1 ,5 7 4  s t u d e n t s  i n  

S o u th  C e n t r a l  Los A n g e l e s ,  f o r  e x a m p le ,  h a s  e x c e s s i v e  c o n c e n t r a t i o n s  

o f  l e a d  and  chrom ium ,  C o l u c c i  s a i d .

The o t h e r  Los A n g e l e s  s c h o o l  w h ic h  e x c e e d e d  t h e  l e a d  l e v e l s  

was O n e o ta  E l e m e n t a r y  i n  S o u th  P a s a d e n a .

C o l u c c i ,  a f o r m e r  s e n i o r  h e a l t h  s c i e n t i s t  f o r  t h e  EPA, s a i d  

t h a t  " t h e  p r o b le m  o f  t o x i c  m e t a l s  l e a c h i n g  f rom  p i p e  d o e s  n o t  s t o p  

a t  t h e  s c h o o l  d o o r s . "  The s t u d y  fo u nd  e x c e s s i v e  t o x i c  m e t a l s  

c o n t a m i n a t i o n  a t  b o t h  h o u s i n g  and b u s i n e s s  l o c a t i o n s .

The c o n s e q u e n c e s  o f  e x c e s s i v e  l e a d  e x p o s u r e  i n  humans i s  

w e ] 1 - d o c u m e n t e d . F o r  exam ple  a s t u d y  i n  B o s to n  l i n k e d  h i g h  l e a d  

c o n c e n t r a t i o n s  t o  b e h a v i o r a l  p r o b le m s  i n  a l m o s t  100 p e r c e n t  o f  t h e  

i n n e r - c i t y  c h i l d r e n  e x p o s e d .

-more-



>TOXIC METALS
3 - 3 - 3 - 3

And i n  E n g l a n d ,  i t  h a s  r e c e n t l y  b e e n  r e p o r t e d  t h a t  l e a d  c o n ­

t a m i n a t i o n  o f  t h e  d r i n k i n g  w a t e r  i s  a s e r i o u s  p r o b l e m .  E x c e s s i v e  

l e a d  b u i l d s  up i n  t h e  b o d y ’ s t i s s u e s  and  c a u s e s  p a t h o l o g i c a l  c h a n g e s  

s u c h  a s  h e a d a c h e s ,  Memory l o s s ,  d e l i r i u m  and d e a t h .  L e a d ,  a s u s p e c t e d  

c a i c i n o g e n ,  a l s o  c a u s e s  c e r t a i n  b e h a v i o r a l  c h a n g e s  and  ca n  l e a d  

t o  m e n t a l  r e t a r d a t i o n .

C o p p e r ,  a n o t h e r  m e t a l  w h ich  b u i l d s  up i n  t h e  body ,  h a s  r e c e n t l y  

b e e n  l i n k e d  w i t h  r e d  b l o o d  c e l l  dam age ,  m e n ta l  d i s e a s e s ,  d i a r r h e a  

and j a u n d i c e .  " T h e r e  i s  one c a s e  o f  an  i n f a n t  d y i n g  f  om e x c e s s i v e  

c o p p e r  e x p o s u r e ,  w . ' th  800 p a r t s  p e r  b i l l i o n , "  C o l u c c i  n o t e d .

"One o f  o u r  s c h o o l s ,  R o o s e v e ] t  E l e m e n t a r y ,  had  c o p p e r  c o n c e n t r a t i o n s  

n e a r l y  t w i c e  t h a t  l e v e l . "

C o l u c c i  p o i n t e d  o u t  t i n t  p l a s t i c  p i p e  i s  t h e  l o g i c a l  a l t e r n a t i v e  

t o  m e t a l  p i p e .  P l a s t i c  p i p e  i s  t h e  o n l y  s y s t e m  c l e a r e d  by t h e  

N a t i o n a l  S a n i t a t i o n  F o u n d a t i o n  and t h e  E a s t  Bay M u n i c i p a l  U t i l i t y  

D i s t r i c t ,  an d  t h e  p l a s t i c  p i p e  i n d u s t r y  i s  t h e  o n l y  one w h ic h  lias  

v o l u n t e e r e d  t o  fu n d  an e n v i r o n m e n t a l  im p a c t  r e p o r t  f o r  t h e  C a l i f o r n i a  

D e p a r tm e n t  o f  H o u s in g  and Community D eve lopm en t  t h a t  w i l l  m ee t  t h e  

h i g h e s t  p r o f e s s i o n a l  s t a n d a r d s .

" M e t a l  p i p e s  m ust  be s u b j e c t e d  t o  t h e  same s c r u t i n y  a s  p l a s t i c  

p i p e s  h a v e  b e e n  w i t h  t h e  same r i g o r o u s  s i m u l a t e d  and f i e l d  t e s t s  

done  on p i p e s  o f  a l l  a g e s , "  C o l u c c i  s a i d ,  lie added  t h a t  i t  i s  

t i m e  f o r  t h e  C a l i f o r n i a  H e a l t h  D e p a r t m e n t  t o  c o n d u c t  a s y s t e m a t i c  

s u r v e y  o f  s c h o o l  w a t e r  d e l i v e r y  s y s t e m s ,  and t h a t  r e g u l a r  t e s t i n g  

s h o u l d  be c o n d u c t e d  on an o n g o in g  b a s i s .

-more-



M i c h a e l  Dennehy ,  a d i r e c t o r  o f  t h e  P l a s t i c  P i p e  and  F i t t i n g s  

A s s o c i a t i o n ,  t h e  o r g a n i z a t i o n  t h a t  c o m m is s io n e d  t h e  s t u d y ,  and  

v i c e  p r e s i d e n t  o f  R^G S l o a n e  M a n u f a c t u r i n g  Company o f  Los A n g e l e s  

s a i d ,  "We h ave  a lw a y s  c o n t e n d e d  t h a t  p l a s t i c  p i p e  i s  b e i n g  u n f a i r l y  

s i n g l e d  c u t  f o r  t h e  EIR i n  C a l i f o r n i a ,  b u t  we h av e  v o l u n t e e r e d  t o  

fu n d  an  a p p r o p r i a t e  s t u d y .  I s n ' t  i t  t i m e  m e t a l  p i p e  i s  s u b j e c t e d  

i n  i t s  own EIR t o  t h e  same s c r u t i n y ,  e s p e c i a l l y  i n  l i g h t  o f  t h i s  

s t u d y ? "

Dennehy ad d e d  t h a t  t h e  C a l i f o r n i a  l e g i s l a t u r e  s h o u l d  c a l l  a 

h a l t  t o  t h e  p r o p o s e d  Papa n  l e g i s l a t i o n  c o n c e r n i n g  p l a s t i c  p i p e ,  

AB2636, and i m m e d i a t e l y  b e g i n  a s t u d y  o f  t h e  r e a l  t h r e a t  t o  

C a l i f o r n i a  homeowners and  s c h o o l c h i l d r e n :  m e t a l  p i p e .

"The Papan  b i l l  i s  a sham b e c a u s e  o f  t h e  p r o v i s i o n s  f o r  an 

A p r i l  1984 b a n ,  w h ich  w ould  go i n t o  e f f e c t  i f  p l u m b e r s  o r  an y o ne  

e l s e  d e l a y e d  a c c e p t a n c e  o f  a c o m p l e t e d  EIR by l e g a l  c h a l l e n g e , "  

Dennehy s t a t e d .  "And i t ' s  d a n g e r o u s  b e c a u s e  i t  w ould  d e p r i v e  

C a l i f o r n i a n s  o f  t h e  s a f e s t  and  m ost  e c o n o m i c a l  w a t e r  d e l i v e r y  

s y s t e m  a v a i l a b l e . "

( E d i t o r ' s  N o te :  A t a b l e  l i s t i n g  t h e  s c h o o l s ,  l o c a t i o n s  and s a m p le

d a t a  i s  a t t a c h e d . )
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METAL CONTENT IN DRINKING WATER 
H i g h l i g h t s  o f  E n v i r o n m e n t a l  R e s e a r c h  L a b o r a t o r y  A n a l y s i s

EPA 's  maximum a l l o w a b l e  c o n t a m i n a n t  l e v e l s  a r e  l i s t e d  i n  p a r t s  p e r  
b i l l i o n  b e lo w  t h e  column h e a d i n g s  o f  l e a d ,  c o p p e r  and ch rom ium .  
N a t i o n a l  S a n i t a t i o n  F o u n d a t i o n ' s  a l l o w a b l e  l e v e l  i s  l i s t e d  f o r  
n i c k e l ,  a kno;/n c a r c i n o g e n  f o r  w h ic h  t h e  EPA i s  c u r r e n t l y  e s t a b ­
l i s h i n g  a s t a n d a r d .

•  = E x c e e d s  EPA o r  NSF l e v e l ND = Not D e t e c t a b l e

SCHOOL SITES
Lead 

BO ppb
C opper  

1000 ppb
Chromium 

50 ppb
N i c k e l  
50 ppb

L. A. METROPOLITAN AREA

1 . R oscoe  E l e m , , Sun V a l l e y ND 86 29 ND

2. H o op er  E l e m . ,  S. C t r l .  L .A. •  320 200 •  64 ND

3. O n e o n ta  E.lem. , So.  P a s a d e n a •  160 43 29 ND

4. V a l l e y  View E l e m . , N. H l ly w d . 6 23 ND ND i

BAY AREA

5. R o o s e v e l t  E l e m . ,  San L e a n d ro  
L o c a t i o n  #1 ND •1600 ND 41
L o c a t i o n  H2 ND •19 0 0 ND 36

6. C o l o n i a l  A c re s  E l e m . ,  S . L .  
L o c a t i o n  #1 ND 10 ND 24
L o c a t i o n  H2 ND ND ND ND

7. S t a n t o n  E l e m . , C a s t r o  V ly .  
L o c a t i o n  #1 ND 51 ND ND
L o c a t i o n  H2 ND 240 ND Nl)

8. B ro w n e l l  E l e m . , G i l r o y ND 34 ND 170

9. So .  V a l l e y  J r .  H ig h ,  G i l r o y ND 31 ND ND

1 " , G i l r o y  S r .  H ig h ,  G i l r o y ND 48 ND 52

OTHER SITES

R e s i d e n c e ,  L.A. •  390 270 ND NI)

C om m erc ia l  S i t e ,  Sun V ly . ND 38 29 ND

R e s i d e n c e ,  G i l r o y ND 19 NI) ND

R e s i d e n c e ,  Morgan H i l l ND 24 ND ND

C o m m erc ia l  S i t e ,  L.A. •  101 38 ND ND

ENVIRONMENTAL RESEARCH LABORATORY 
D i v i s i o n  o f  Jam es  M. M o ntgom ery ,  C o n s u l t i n g  E n g i n n e r s ,  I n c .

P a s a d e n a ,  C a l i f .
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Astrohal! Special
J a n u a r y  1 9 8 4

V a n g u a rd  P o ly b u ty le n e :  
P ip ing  th a t  b e a t  th e  co ld

A  r o c e n t  c o l d  s n a p  
t h r o u g h o u t  m u c h  of t h e  U.S., 
i n c l u d i n g  t h e  n o r m a l l y -  
u n a f f e c t e d  s o u t h e r n  s t a t e s ,  
still is l e a v in g  its m a r k  o n  a  
n u m b e r  o f  h o m e s ,  a p a r t ­
m e n t s  a n d  b u s i n e s s  
b u i ld in g s .

T h o u s a n d s  o f  f e e t  o f  r ig id  
p ip in g  m a t e r i a l  —  c o p p e r ,  
g a l v a n i z e d  a n d  CJPVC —  
f a i l e d  w h e n  l o w  t e m ­
p e r a t u r e s  f r o z e  w a t e r  in t h e  
l in es ,  c a u s i n g  t h e  r ig id  
m a t e r i a l s  to  sp l i t  a n d  c r a c k .

N o t  s o  w i th  V a n g u a r d  
p o ly b u ty le n o .

P o ly b u t y l o n e ,  t h e  o n ly  
c o m p le t e ly  f le x ib lo  h o t  e n d  
co ld  w a t e r  p lu m b i n g  p ip e ,  
e x p a n d s  to  a c c o m m o d a t e  
f r o z e n  w a t e r  a n d  t h e n



THE BIG DIFFERENCE— A section of V anguard  polybutylene 
tubing, top, w as  unaffec ted  by freezing w a te r .  However, a 
copper  w a te r  line, be low  split a f te r  w a te r  inside froze. 
V anguard  polybutylene, b eca  joe of  Its flexibility, ex p an d s  to 
accom m oda te  frozen w a te r  and  then  rega ins  its original

loss cf s t ren g th .  Polybutylene 
offers  th e  g re a te s t  protection 
of any plumbing m ateria l  
aga ins t  splitting or  cracking 

at  sub-freezing conditions.
P o l y b u t y l e n e  p i p i n g  

system s h av e  b een  te s ted  
un d e r  ac tua l  in s ta l la t ion  
conditions and  found to show 
no change  in perfo rm ance  
a f te r  num erous  freezings. 

Even though th e  fittings of 
acotal copolym er a r e  rigid, 
the  system  is p ro tec ted  by 
flexible po lybutylene piping.

As th e  w o te r  begins to 
f reeze  in th e  fitting and 
ex p an d s ,  th e  p re ssu re  it 
g e n e ra te s  in the  direction of 
liquid flow forces th e  ice into 
the  pipe, which e x p an d s  to 
accom m oda te  the  additional 
p r e s s u re s .  Total in ternal 
p r e s s u r e s  a r e  t h e r e b y  

re lieved an d  the  fitting is 
p ro tec ted .

MORE PROTECTION, 
INSULATION 

Because of po lybuty lene’s 

e x c e l l e n t  i n s u l a t i n g  
p r o p e r t i e s ,  t h e  f l exi bl o 
plastic piping m ateria l  also

delays freezing of th e  w a te r  
supply much longer than 
e i th e r  copper  o r  galvanized 
p i p i n g .  C o p p e r  a n d  
galvanized  oipe a r e  g re a t  
c o n d u c to r s  a n d  a c to l ly  
d i s s i p a t e  h e a t  r a p id ly .  

L a b o ra to ry  t e s t s  h a v e  
d e te rm in ed  tha t  th e  hea t  loss 
factor for polybutyleno is 13 
t im es b e t te r  than  copper.

R e s i d e n t s  of  m a n y  
so u th e rn  s ta te s  w ouldn 't  
h ave  b een  hauling in bottled  
w a t e r  a n d  b a th in g  a t  
ne ighbors ' houses  if their  
hom es h ad  b een  plum bed 
with polybutylene piping. 
many of those  res iden ts  still 
a r e  w ithout running w a te r  — 
plum bers  in so m e  a re a s  still 
h ave  b een  unab le  to an sw er  

all service calls b ecau se  of 
the unusually large  num ber  
o f  f r e e z e  p r o b l e m s  
assoc ia ted  with copper and  

galvanized piping.

PROV«™ ’’ t TESTING 

Polybutylene, although a 
re la t iv e ly  n e w  p lum bing  
m ateria l ,  has b een  proven as 
a  superio r  plumoing product 
in te s t  a f te r  le s t .  Many 
builders in a r e a s  w h e re  the  
f re e z e  hit hard  this y ea r  have  
dec ided  to  use  nothing but 
polybutylene piping in th e r  
n e w  c o n s t r u c t io n  a n d  
rem odeling  projects.

Following th e  cold snap, 

V anguard  v.'as inunda ted  with 
unsolicited testim onials  from 
b u i ld e r s ,  p lu m b e r s  a n d  

h om eow ners  w hoso  s truc­
tu res  w e a th e re d  the  freezing 
t e m p e r a t u r e s  w i t h o u t  
d a m a g e  to the  plumbing.

Dozens of o thers  w hose  
buildings w e re  d am a g e d  by 
w a te r  gushing from split 
m eta l piping called V anguard  
to  i n q u i r e  a b o u t  t h e  
availability of polybutylene. 

O n e  hom eow ner  in the

S E E  V A N G U A R D  I N  
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sh ap e  a f :e r  th e  w a te r  thaw s  with no loss of s trength .  
Thousands of hom es plumbing with co p p er  an d  galvanized 
s lee l piping su s ta ined  d a m a g e  w hen  a  s e v e re  cold snap  hit 
the  sou the rn  s ta te s  recently . V anguard  polybutylene piping 
system s will b e  on display in NAHB boo th  No. 3326.

rvudw est w h o s e  h o m e  
(plumbed with polybutylene) 
w as  loft u n a t te n d e d  over  the 
holidays re tu rn e d  in early  
January  to find the  upsta irs  
plumbing frozen solid. An 
attic  a r e a  h ad  b een  im­
properly  insu la ted , exposing  
the  piping to  te m p e ra tu re s  as 
low as  5 d e g re e s  F.

Although w a te r  froze solid 

in s id e  t h e  p o ly b u ty le n e  
piping, th e re  w o re  no leaks. 
"I w as  g o n e  for m ore  than  a 
w eek ,  an d  if th e  w a te r  lines 
had  frozen and  split, I could 
hove had  $20,000 to $30,000 
in d a m a g e ,"  said  the  o w ner  

of the  $250,000 hom e.
"As it w as ,  w e  o p e n e d  the  

a r e a  to th e  h e a te d  portion of 
the  house  an d  th e  ice th aw ed  
withing severa l  hou rs ,"  he 
exp la ined .

A n o th e r  e x a m p l e  of 
p o l y b u t y l e n e ' s  r u g g e d  
reliability w as  In ev idence  at

a  new  a p a r tm e n t  com plex in 
O k l a h o m a  Ci t y .  T h e  
relatively la rge  com plex w as 
p lum bed with polybutylene 
an d  then  p re ssu red  with 

w a te r  in m id -D ecem b er .  
LJnprotected ag a in s t  freezing 
te m p e ra tu re s ,  w a te r  inside 
the  p ipes froze solid. But 
th e re  w a s n ’t o ne  leak  in th e  
e n t i r e  s y s t e m .

Said o n e  p lum ber, "If most 
of the  la rge  cities in Texes 
had b een  p lum bed with 
polybutylene, f reeze  d a m a g e  
from the  cold sn a p  would 
h av e  b een  very insignificant.

U n fo r tu n a te ly ,  d a m a g e  
cau se  by frozen piping in 
Texas a lo n e  c lread y  has  been  
es t im a ted  in th e  millions. 

Those plumbing problem s 
w e re  not only costly in term s 
of d a m a g e .  They might 
eventually  force insurance  
com pan ies  to ro ise  their ra te s  
to c o m p e n sa te  for losses.

Vanguard 
Plastics Inc.

J31 North Vanguard Street 
McPherson. Kansas 67460 

316 241-6369
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Plumbing

Code

(adopting
updated)

SENATE BILL NO. 2 1 4 . by Senator P. Fischer. Would adopt as 0

the minimum Plumbing Code for Alaska, the 1982. edition of 

the Uniform Plumbing Code, adopted at the 52nd Annual Con­

ference of the International Association of Plumbing a Mechani­
cal Officials. Adopts Chapters 1-13 and appendices, useful tables, 

and installation standards, but excludes Part I, Administration, 

pages la - 6a. The existing minimum code for Alaska is the 1979 

edition adopted in September, 1978. (Amends AS 18.60.705,

"Plumbing Code," and definitions section for AS 18.60, definition 

of "code.") Does not provide for an effective date (becomes law 90 

days after Governor's signature).

Introduced March 29 and referred to Labor 6 Commerce.

IIB 5



F a i r b a j ^ s  C e n t r a l  L a b ( H  C o u n c i l  
A .  F .  o f  L .  -  C .  I .  0 .

F A X F -B A -N " R S ( a l a s k a

«rtrat 1 —

(907) 479-6281

A p r i l  2 2 ,  1983
S e n a t o r  Bob .Mulcahy Pouch VJ u n e a u ,  A l a s k a  99811 (M a i l  S t o p  3100)Re: S e n a t e  B i l l  214D ear S e n a t o r  M u lca h y  :The F a i r b a n k s  C e n t r a l  L a b o r  C o u n c i l  h a s  u n a n im o u s l y  a d o p te d  t h e  r e s o l u t i o n  o p p o s i n g  S e n a t e  B i l l  214. The gravamen o f  th e  b i l l  i s  t o  d e l e t e  th e  1975 U n i fo r m  P lu m b in g  Code as  t h e  o f f i c i a l  minimum p lu m b in g  code f o r  t h e  s t a t e .  The b i l l  r e p l a c e s  t h e  1979 e d i t i o n  w it h  a 1982 e d i t i o n .  The 1982e d i t i o n  was t h e  p r o d u c t  o f  a tre m endous amount o f  l o b b y i n g  and a s  a r e s u l t ,  i t  i s  t o t a l l y  p e r m i s s i v e .  T h i s  means t h e r e  a r e  a l m o s t  no s t a n d a r d s .  P lu m bing work done by u n io n  plumb­i n g  c o n t r a c t o r s  and u n io n  men has a l w a y s  been a g u a r a n t e e  o f  a good f u n c t i o n a l  j o b .  I f  we re d u c e  t o  t h e  s t a n d a r d s  o f  t h e  1982 v e f s i o n  o f  t h e  c o d e ,  e v e r y  k in d  o f  g e t  r i c h  q u i c k  s h o r t  c u t  w i l l  be c o d i f i e d  and e v e r y o n e  w i l l  have t o  drop t o  t h o s e  s t a n d a r d s  t o  meet t h e  c o m p e t i t i o n .  The r e s u l t  w i l l  be n o n - t h a w a b l e  p i p e s ,  l e a k s ,  and trem endous d i s s a t i s f a c t i o n  w i t h  t h e  p lum bin g  i n d u s t r y .For  t h e  b e n e f i t  o f  t h e  p u b l i c ,  who needs  t h e  p r o t e c t i o n ,  and t h e  p lu m b in g  i n d u s t r y ,  t h a t  must m a i n t a i n  i t s  r e p u t a t i o n ,  p l e a s e  v o t e  a g a i n s t  SB 214. ^
ARTHUR LYLE ROBSON, S e c r e t a r y - T r e a s u r e r  F a i r b a n k s  C e n t r a l  L a b o r  C o u n c i lALRrCLM
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C e n t e r  f o r  S c i e n c e  in  t h e  P u b l i c  In t e r e s t

17 5 5  S S tree t  N.W. • W ash in g to n ,  D.C. 2 0 0 0 9  

(202) 3 3 2 -9  U 0

J u l y  1 1, 1983
Rocky P l o t n i c k  W e l l e rR e s e a r c h e r ,  S e n a t e  Labor  and CommercePouch VJ u n e a u ,  A l a s k a  99811 Dear R o ck y :We have done z e r o  r e s e a r c h  cn  F l a s t i c  p i p e ,  but t h e  C a l i f o r n i a  Departm ent  o f  Consumer A f f a i r s  a p p a r e n t l y  h a s .  The e n c l o s e d  s e c t i o n  i s  t a k e n  from a f a i r l y  r e c e n t  r e p o r t  o f  t h e i r s .  F o r  d e t a i l s ,  you m i g h t  want t o  c o n t a c t  S te p h e n  G o u l d ,  M an a ger ,  R e s e a r c h  and S p e c i a l  P r o j e c t s ,  D i v i s i o n  o f  Consumer A f f a i r s ,  1020 N S t r e e t ,  Room 501, Sac ram en to  95814; (916) 32 2-7 674 . W ith  t h e  cha ng e in  a d m i n i s t r a t i o n ,  S te p h e n  may be gone (I hope n o t ) ;  th e  l a s t  t im e  I  c h a t t e d  w i t h  him was o v e r  a y e a r  a g o .Good l u c k .

S i n c e r e l y
K i r k  A .  J o h n s o r , M . S .  S t a f f  s c i e n t i s



STATE OF CALIFORNIA EDMUND G BROWN JR . Govcrno/

DEPARTMENT OF HOUSING AND COMMUNITY DFv""LOPMENl 
JIV1SI ON OF CODES & STANDARDS Administrative Section 
'. 0. Box 1407, Sacramento, CA 95807 (916) 445-9471

November 10, 1982

INFORMATION BULLETIN SHL 82-5

TO: CITY BUILDING OFFICIALS
COUNTY BUILDING OFFICIALS 
HOUSING CODE OFFICIALS 
FIRE OFFICIALS 
HEALTH OFFICIALS 
ENVIRONMENTAL HEALTH OFFICIALS 
INTERESTED PARTIES (SHL) 
DIVISION STAFF

RE: PLASTIC PIPING SYSTEMS

&  m m an
Environmental Quality Act before authorizing the expanded use of plastic 

The Envi ronmental Impact Report is required hprai■ sp^ ^̂ o n iy c.a pj 
controversy exists, and because evidence exists, although disputed, that 

I plastic pipe may cause actual oifpoteiuial significant adverse environmeii 
mOI- public health effects by leaching hazardous or carcinogenic chemicals, 

and/or may pose fire safety or worker safety hazards.^Tho types of pipe 
being studied are PVC, CPVC, and PB for potable water and ABS and PVC for 
drain, waste ai d vent.

The Environmental Impact. Report will also evaluate existing uses of plastic 
and meta1 pipe. Until the Environmerital Impact Report is comp!eted and 
reviewed, the expanded use of plastic pipe is not approved by t he stale 
beyond the uses a~3opted~by the state in~T979.

Because of an order of the California Supreme Court, the Uniform Plumbing 
Code, 1982 Edition, is being distributed in California with a notice inserted 
by IAPMO which notifies recipients, among other things, that, the Environmental 
Impact Report is being prepared and that the expanded use of plastic pipe "is 
not permitted in California." This notice of IAPMO, and its manner of inser­
tion in the code, has caused misunderstanding as to the current status of the 
approved use of plastic pipe in California.

The Department of Housing and Community Development adopted the Uniform 
Plumbing Code, 1979 Edition, as part of the State Housing Law on December 21, 
1979. The 1979 Edition is the current edition being enforced under the State 
Housing Law.
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In accordance with the 1979 Edition, plastic pipe may be ustd as follows: 

Drainage Systems 

Section 401 - Materials

(a) Drainage pipe shall be cast iron, galvanized steel, galvanized wrought 
iron, lead, copper, brass, ABS, PVC, or other approved materials having a 
smooth and uniform bore, except: 1. That no galvanized wrought iron or
galvanized steel pipe shall be used undergroun.1 and shall be kept at least 
six (6) inches (152.4mm) above ground. 2. AB.' or PVC installations limited 
to residential construction, not more than two (2) stories in height.

(b) Drainage fittings shall be of cast iron, malleable 
copper, ABS, PVC, or other approved materials 
way of the same diameter as the piping served 
conform to the type of pipe used.

iron, lead, brass, 
having a smooth interior water- 
and all such fittings shall

Water Distribution 

Section 1004 - Materials

(a) Water pipe and fittings shall be of brass, copper, cast iron, galvanized 
malleable iron, galvanized wrought iron, galvanized steel, lead, or other 
approved materials. Asbc^tos-cement, PE, or PVC water pipe manufactured to 
recognized standards may be used for cold water distribution systems outside 
a building. All materials used inthe water supply system, except valves arid 
similar devices shall be of a like material, except where otherwise approved 
by the Administrative Authority.

In addition, local jurisdictions may have adopted amendments to the 1979 
Plumbing Code allowing additional uses of plastic pipe due to "local 
conditions" pursuant to their authority under the code. These ordinances 
are valid only i f  they were adopted in compliance with CEQA and other 
requirements of law.

At the present tine, local amendments proposing the expanded use of plastic 
pipe beyond that authorized by the 1979 code should be undertaken witl] 
and ijj a manner to ensure s t r ic t  compliance with applicable law

. *41 fornia.Ms b̂een
Therefore, for any

new application of plastic pipe materials involving water sfppiyTor human 
consumption covered by the EIR (PB, PVC, CPVC), i t  is the opinion of tins 
department that a negative declaration by a local jurisdiction is not su ff i­
cient, and such action would likely subject the jurisdiction to litigation. 
Local jurisdictions are advised to await the department's completion of its 
Environmental Impact Report, currently underway. The California Environmental 
Quality Act must be complied with i f  a local jurisdiction decides to amend its 
code.

'ncerely,
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OFFICE OF THE STATE ARCHITECT 
ADVT SCRY BULLETIN

DECEMBER 31, 1982

TO: ARCHITECTS, ENGINEERS, SCHOOL DISTRICTS AND
COUNTY S U P E R I N T E N D E N T’

RE: USE OF PLASTIC PIPE IN PUBLIC SCHOOL BUILDINGS

The Structural Safety Section of the Office of the State Architect 
( O S A / S S S ) , which is charged with administering the "Field Act", 
has responded as follows to inquiries regarding the use of plastic
piping in public school construction:

L . The current State Building Standard which applies 
to plumbing systems in public schools is the State 
Plumbing Code, Part 5 of Title 24, CAC, issued in
Register 68, No. 41 dated November 2, 1968.

2. The restrictions on materials which  can be used for 
piping and fittings for drainage systems, vent systems
or water distribution systems are contained in Article P2 

, of Part 5, Title 24. In addition to the specific 
materials listed in Section P208, P211, P212 and P215 of 
Article P2, pro vision is made for use of "other approved 
materials" as determined  by the enforcing authority.

3. The State Architect had determined in 1974 that in 
public school projects plastic pipe of the appropriate 
type and class could be used only for vent piping in 
buildings; waste lines in portable buildings; drains 
carrying acid wastes from laboratories; and plumbing 
lines carrying gas, water and drainage wastes u n d e r­
ground outside of buildings. This lias been the policy 
enforced by OSA/SSS since that date.

4. On the 10 November 1982 the Division of Codes and 
Standards of the Department of Housing and Community 
Development issued an Informational Bulletin No. SH 32-5 
regarding plastic piping systems which states in part:

"The Department of Housing and Community D e v e l o p­
ment (HCD) has undertake n an Environmental Impact 
Report under the provisions of the California 
Environmental Quality Act before authorising the 
expanded use of plastic pipe.

4? )' of the
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Dfficy of the State Architect

#
December 31, 1982

5.

6.

The Environmental Impact Report is required 
because a significant c o ntrov ersy exists, and 
because evidence exists, although disputed, that 
plastic pipe may cause actual or potential s i g n i f­
icant adverse environmental or public health 
effects by leaching hazardous or car cinogenic 
chemicals, and/or may pose fire safety or worker 
safety hazards. The types of pipe being studied 
are PVC, CPVC, and PB for potable w ater and ABS 
and PVC for drain, waste <. id vent.

The Environmental Impact Report will also evaluate 
existing uses of plastic and metal pipe. Until 
the Environmental Impact Report is comple ted and 
reviewed, the expanded use of plastic pipe is not 
approved by the state* beyond the uses adopted by 
the state in 1979**."

* (For r esidential uses.)
** (Uniform Plumbing Code, 1979 Edition)

Because of the particular concerns raised regarding the 
potential health hazards that may exist when plastic pipe 
is used in transporting potable water for use by school 
age c h i l d r e n  the Office cf the State Architect is r e c o m m e n d­
ing that plastic pipe not be used on school sites for 
potable water distr i b u t i o n  systems until the Environmental 
Impact Report being prepared by HCD is completed and reviewed.

Until the results of the Environmental Impact Report are 
■reviewed and evaluated the OSA/SSS will continue to limit 
the use of plastic pipe for plumbing systems in public 
school projects to vent piping in buildings, waste lines 
in portable buildings and drains carrying acid wastes from

Barry A/. Wasserman 
State Architect 
(916) 445-4167

D K J :dw
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Septem ber 22,  1982
P l a s t i c  P i p e  Task  F o r c e  Members:The c o n t r a c t  between th e  D e p a rtm e n t  and th e  S o c i e t y  o f  the  P l a s t i c  I n d u s t r y  (SPI) h a s  been s i g n e d  by SP I  and i s  i n  the  m a i l  t o  th e  D e p a r t m e n t .  The c o n t r a c t  between the Departm ent  and SRI  I n t e r n a t i o n a l  i s  i n  f i n a l  form a w a i t i n g  S R I ' s  s i g n a ­t u r e .  A copy  o f  b o th  c o n t r a c t s ,  when s i g n e d ,  w i l l  be e n t e r e d  i n t o  t h e  r e c o r d  and m a i l e d  t o  y o u .The D e p a r t m e n t ' s  C o n t r a c t s  O f f i c e  e s t i m a t e s  f u l l  s t a t e  a p p r o v a l  o f  th e  SRI c o n t r a c t  and w i l l  o c c u r  by O c t o b e r  25.  C o n s e q u e n t l y ,  a new E IR  t i m e t a b l e  r e f l e c t i n g  an O c t o b e r  25 s t a r t i n g  d a t e  has been p r e p a r e d .  We s h o u l d  know by O c t o b e r  14 i f  t h i s  l a t e s t  r e v i s i o n  w i l l  be the a c t u a l  s c h e d u l e .T h er e  h a s  been some q u e s t i o n  a s  t o  th e  p r o c e d u r e  f o r  s u b m i t t i n g  i n f o r m a t i o n  to  S R I .  The t a s k  f o r c e  h as  a g r e e d  t h a t  a l l  i n f o r ­m a tio n  from t a s k  f o r c e  members o r  th e  p u b l i c  s h o u ld  be s u b m i t t e d  to  t h e  D e p a r t m e n t .  The i n f o r m a t i o n  w i l l  then be e n t e r e d  i n t o  the r e c o r d  and fo rw a rd e d  to  SRI  a s  w e l l  a s  o t h e r  t a s k  f o r c e  members.  ( I n f o r m a t i o n  S u b m i t t e d  by t a s k  f o r c e  members s h o u ld  be in  16 c o p i e s  o r  r e i m b u r s e  t h e  D epa rtm ent  a t  10 c e n t s  per page f o r  r e p r o d u c i n g  16 c o p i e s ) .  U n s o l i c i t e d  i n f o r m a t i o n  s h o u ld  n o t  be s u b m i t t e d  d i r e c t l y  to  S R I .)Thus i f  you have  i n f o r m a t i o n  on p l a s t i c  p i p e  t h a t  you f e e l  i s  / i m p o r t a n t  f o r  SRI  to  h a v e ,  s u b m it  a copy i n t o  the r e c o r d .  SRI w i l l  , be p r o v i d e d  a c o m p l e t e  s e t  o f  a l l  i t e m s  i n  the r e c o r d  f o r  th e  d u r -  [ a t i o n  o f  t h e  p r o j e c t .I f  you have any q u e s t i o n s  on th e  s t a t u s  o f  the  E I R ,  p l e a s e  g i v eme a c a l l  ( S a c r a m e n to :  (916) 445-3338 or E l  S o b r .a n t e : (415) 2 2 3 - 0 1 6 0 ) .S i n c e r e l y ,
M i c h a e l  C .  M c M il l a n  E I R  C o o r d i n a t o r



1982 

Oct. 25 

Nov. 8 

Nov. 23

Dec. 6

Dec. 21

1983 

Jan. 20

Feb. 7

Feb. 22

Feb. 23 

Mar.-Aug.

September

Plastic Plumbing Pipe EIR 

EIR Ti: stable

September 22, 1982

Contractor begins work on environmental review document.

Department and contractor progress report meeting.

Department and contractor progress report meeting (morning). 
Task Force meeting with contractor (afternoon).

Contractor submits f irs t draft of Public Health section 
of the environmental review document.

Task Force meeting with contractor regarding Public Health 
section.

Complete copy of environmental review document, including revised 
Public Health section, submitted to Department.

Department distributes draft RFP to Task Force for testing identified in 
environmental review.

Task Force meeting with contractor on environmental review (morning).
Task Force meeting on draft RFP for testing (afternoon).

Task Force meeting on draft RFP fr- testing continues (as needed).

Possible six-month period to select testing laboratory, complete
testing, and interpret results.

(A timetable for activity following the testing period will be prepared 
in September 1983.)
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D E P A R T M E N T  O F  L A B O R

LABOR STANDARDS and SA FETY  DIVISION 
MECHANICAL INSPECTION

January 23, 1984 FILE

Dear Si rs :

Several items of the Uniform Plumbing Code should be brought to your
attention. All of these sections are covered by the 79 edition of the
Uniform Plumbing Code, which is published by IAPMO and adopted by AS
18.60.705. For clarity we refer to the Uniform Mechanical Code, which is
adopted by 13 AAC 50.020.

1. Sec. 404 - 405. Fixture crosses are required in all back-vo-back
installations, as per these sections. Fixture crosses are not double
LTTY'S or sanitary crosses.

2. Sec. 405. Changes in direction of drainage flow. Enclosed are four
drawings which ill is tra te  approved fittings of equivalent sweep.

3. Sec. 4C5. Cleanouts. A cleanout is required two feet outside of the 
building, and inside at the furthermost end of the building drain
(Sec. 103). A readily accessible (d) cleanout is required on all sink
drains, f irs t  floor only (preferably either above or below the trz.p arm
in le t.)

4. Sec. 506 ( f ) .  Calls for minimum size vent of three inches in diameter. 
This means all vents. This applies to all of Alaska except southeastern.

5. Sec. 604. Indirect Waste Receptors. Indirect wastes (rloor sinks) work 
very well in restaurant and bar applications end will avoid a lot of 
problems iri these applications.

6. Sec. 613. Vertical Wet Venting. Proper application of this section 
appears to be very d iff icu lt  in the fie ld , and we urge you to be very
careful in its application.

7. Sec. 804 (e). Special Joint. Unions are required on all pieces of 
equipment as per this section.

8. Sec. 1005. Valves. Water shall be piped individually to each apartment 
with a main cut off valve OR individual stops on all outlets. This means 
tubs, shower valves, and all hose bibbs, and to be readily accesible.

9. Sec. 1006. Supply Tanks. All holding tanks of potable water shall conform 
to this section.

07G29LH
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10. Sec. 1007. Water Supply. Check water pressure. Provide floor drains
where tanks, boilers, etc. are installed. Crawl spaces require equipment 
pads.

11. Section 2119. UMC requires a floor drain.

12. Section 2104. 404 UMC, a hot water heater, is covered in the scope of
these definitions. In areas where freezing occurs, discharge of relief 
valves cannot be run to the outside. The discharge shall be in an area 
where it is visable.

13. Sec. 1215 (e). Oo not install any liquified petroleum gas appliances in
pits or basements. We consider this a life  and death hazard and will shut
off upon discovery. Also see Section 504 UMC.

14. Sec. 1310. All spark or flame items must be at least 18 inches above
floor in locations outlined in this section.

15. Sec. 1305 and Sec. 1306 require a separate hi-limit. control on all 
energy fired units.

16. Appendix C. This section outlines minimum restroom requirements for all 
buildings. It is your duty to bring any deficiencies to the attention of 
the owner/builder to avoid changes in the middle of the job.

If we may be of further service to you, please contact:

Oave Barce, Plumbing Inspector A1 Anaka, Plumbing Inspector
3301 Eagle Street Box 2385
Pouch 7-020 Sitka, Alaska 99835
Anchorage, Aliska 99510
264-2447

Adele Bacon, Plumbing Inspector 
675 7th Avenue, Station J 
Fairbanks, Alaska 99701 
452-8105

Sincerely,

Don Cather 
Chief
Mechanical Inspection



CHANGE IN DIRECTION OF DRAINAGE PIPING

While Section 405 of the U. P. C. specifies certain fittings that m a y  b e  u s e d  

in m a k i n g  a c ha ng e of direction in drainage lines, the appropriate uae of 

90° be nds or e lb ows  ca n be related only tc "equivalent sweep.  "

T h e  s w e e p  or radius of a drainage fitting m u s t  b e  correlated with its 

position or function in the s y s t e m  i'.i o r d e r  to pervent excessive turbulence 

and maintain adequate flow velocities.

T h e  following 90° fittings in both Cast Iron a n d  plastic should be u s e d  as 

indicated:

F O R  D U R H A M

A

90° E l b o w

Size D

1-1/2" 1- 15 /16 "

2-1 /4 "2"

A

B

C

o B  
90 E l b o w

L o n g  turn

D

2-1/2"

3"

90 E l b o w

3-1/2"

4"

U s e  of 90 e l b o w  -- Ven t only

U s e  of long turn 90° e l b o w

Horizontal to vertical ( O K  also in trap a r m s )

U s e  of extra long turn 90° elbo w 

Horizontal to vertical 

Horizontal to horizontal 

Vertical to horizontal



FOR CAST IRON SOIL P IP E

Note: Since the d i m e n s i o n s  given apply to both bell an d spigot and N o - H u b ,  

radii are s h o w n  b e c a u s e  center to end d i m e n s i o n s  vary.

A - - 1/4 B e n d B - - S h o r t  S w e e p C - - L o n g  S w e e p

Size R R R

2" 3" 5" 8"

3" 3-1/2" 5-1/2" 8-1/2"

4" 4" 6" 9"
5" 4-1/2" 6- 1/2 " 9-1/2"

6" 5" 7" 10"

A  U s e  of 1/4 b e n d -- Horizontal to vertical

B  U s e  of short s w e e p  -- Vertical to horizontal

Hcrizontal to vertical 

Horizontal to horizontal

C  U s e  of long s w e e p  -- S a m e  as short s w e e p



F O R  P L A S T I C

1
1/4 B e n d  Vent

*— D—#

1-1/2"
2"
3"

4"

1

1-3/16"

1-1/2"
1-7/8"

2-1/2"

1 /4 B e n d  

I

1-3/4"

2- 5/16"

3- 1/ 16"  

3-7/8"

L o n g  S w e e p  1/4 B e n d

f  8 -

U s e  of 1/4 b e n d  vent 

Ve nt fitting only

U s e  of 1/4 b e n d

Horizontal to vertical ( O K  also in trap a r m s )

U s e  of long s w e e p  1/4 b e n d  

Horizontal to vertical 

Horizontal to horizontal 

Vertical to horizontal

2-3/4"

3-1/4"

4- 1/ 16 " 

4 - 14 /1 6"



flow in a  horizontal p ipe is d e p e n d e n t  on the slope or grade of the pipe. If the pipe is sloped or 
graded one-fourth (Vi) of an inch per foot (20.8 mm/m) the velocity ol flow will be approximately 
two (2) feet per seco nd  (0.6 m/s). Any interruption to the flow p resen ted  by short or abrupt 
ch an g es  of direction will slow down the velocity flow. The adverse  effects of this slowdown are: 
oipes flowing full causing air p ressu re  ch an g es  within the drainage system  in sufficient velocity 
to carry away solids, etc;.

TO FIXTURE TO FIXTURE

-'1 -

DOUBI.E FIXTURE TEE 
DRAIN

INLET FITTINGS 
DOUBLE FIXTURES 

Figure 4-11.

r̂ ~-
D

WYE & 1/8 BEND COMBINATION SANITARY TEE

J
(E) (F)

SANITARY MEDIUM SW EEPSHORT SW EEP 1/5 BEND 1/6 BEND 
TAPPED TEE 1/4 BEND 1/4 BEND

Figure 4-12. C hanges in Direction of Drainage Flow.

HORIZONTAL TO VERTICAL 
Fittings "A" to and including "E" may be 
used tor verticil dram piping picking up 
horizontal benches

fittings "F" to and including "I" may 
be usv*d lo' horizontal drain piping 
Changir g to a vertical direction

VERTICAL TO HORIZONTAL 
Fittings "A". “B" and "C" may be used lor 
this type ol change in direction. Fitting 
“I" may be used when installed in a Irue 
vertical position

HORIZONTAL TO HORIZONTAL 
Fittings "A". B" and C" may be used lor 
this type ol change in direction

CLEANOUTS
Horizontal drainage piping is required  fo have cleanouts at specific locat'ons. In the ev en t  of a 

stoppage, a point of entry is provided w nere  special tools may be used to remove stoppages. Essentially, 
the  upper end  of all horizontal drainage piping is the  most logical point. The only exception to this is 
s i o r t  horizontal runs of drain piping less than five (5) feet (1.5 m) in length.

This excoption d o e s  not apply to horizontal runs serving sinks or urinals. Once a cleanout is 
installed at the upper end  of a horizontal drainage line additional cleanouts are required if the length is a 
straight run which e x c e e d s  one -hundred  (100) feet (30.5 m )and  in which case  a cleanout is required at 
intervals of not more than o ne  hundred (100) feet (30.5 m) betw een cleanouts. Also, a c leanout is 
required  for each  change  of direction if th e  total agg rega te  change ex ce ed s  o ne  hundred  and thirty five 
C 35) d egrees.
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Sectional Analysis SB-223

"An Act relating to * >tor vehicles, and providing for an effective 

date."

Sec 1 Boiler plate language to indicate purpose of

legislation. Sirailii to AS 28.20.010.

Sec 2 This change to AS 28.10.011 is also included in CSHB-184

(State Affairs). We feel the public would be better 

served if it read "a mobile home as defined in 13 AAC 

40.010(27)." The regulation also covers mobile units 

used as "pLaces of business, storage or other 

off-highway purpose."

Sec 3 Probably necessary language if bill is enacted. All

references in this and following units should refer to 

"motor vehicles" versus "vehicles". AS 28.35.260(7) and 

(17) read:

(7) "motor vehicle" raeuns a vehicle which is 

self-propelled except a vehicle moved by human or animal 
power.

(17) "vehicle" means a device in, upon, or by which a

person or property may be transported or drawn upon or

immediately over a highway or vehicular way or area 

except devices used exclusively upon stationary rails or 

tracks.

If passed us "vehicle" rye would require proof of 

insurance on utility trailers, boat trailers, horse 

trailers, cargo trailers, etc.

It does not provide for self-insurers. AS 28.20.400

Sec 4 Corrections would have to be made to Sec 3 to make this

section workable.

Sec 5 Same comment as Sec 4.

Sec 6 This same change is contained in CSIlB- '_84.

Sec 1 We are not sure all family members are listed on a motor
vehice liability policy. For example a 16 year old 
applying for their first license. This could cause the 
public a lot of frustration.

Sec 8 This would be expensive as the departmental notice would

have to be by registered mail, AS 28,05.121



Sectional 

Page 2.

Sec 9

Sec 10

Sec 11 

Sec 12 

Sec 13 

Sec 14

Sec 15

Sec 16 

Sec 17

•  f t

Analysis SB-223

This is a cost increase item. We would have to enlarge 

the Alaska Drivers Manual to adequately cover (4), (5), 

and (6). We would also have to change our written tests 

by enlarging, i.e. adding more questions or deleting 

some driving knowledge questions. We would have to buy 

addtiional new slides and reprogram our test machines 

for a longer test.

Raises liability limits from $25,000/50,000/10,000 to 

$100,000/300,000/50,000 in the F.R. law to conform to 

new chapter AS 28.22. The increased cost to the public 

would be a burden to the economically disadvantaged.

Raises F.R. liability to 100/300/50 to conform.

Raises F.R. liability to 100/300/50 to conform.

Raises F.R. liability to 100/300/50 to conform.

Adds "or underinsured..." We have no problem with

this.

There are aeveral grey areas here (1). This places an 

additional burden on the insurance company, which they

can do, but they will pass th'- cost to the customer in 

increased premiums for all.

The department would have to establish a computer

program to trigger a response what policy abuses appear 

in a person's record.

If the motor vehicle is owned by more than one person, 

do we suspend all licenses. Could be wife, children, 

etc. At present, we do not have the ability to

correlate all these to a policy or a vehicle.

(m) Experience of other jurisdictions is that an

"insurance card" only means that the person or vehicle 

was Insured on the day the card was issued. It does not 

guarantee it is insured when shown to someone.

Change in monetary limits to 1C0/30C/5O.

New Chapter

AS 28.22.010(b) does not say the policy will list

everyone covered, i.e., family, by the policy. How can 

we r.now who can be given a drivers license under Sec.

7. A person could bring in anyones policy and get a

drivers license, then drive his own uninsured car.
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AS 28.22.010(1). The department does not have the 

capability to determine a correlation between drivers 

licenses and motor vehicle registration. There are too 

many duplicate or similar names in the files. Alaskans 

are a highly mobile population so the address is often 

not a valid identifier. We would have to add another 

identifier to the vehicle registration such as date of 

birth (DOB) of primary uwner(s) or social security 

number (SSN). Altnough we do have the authority to 

require these (AS 28.10.211(b)(2) and Public Law 94-455, 

October 4, 1976), many citizens indicate great

resentment when asked for their SSN. W e  have no way of 

knowing who all were insured under the terminated 

policy. What the section says is we suspend the owners 

driver's license but the rest of the family can continue 

to drive uninsured in other vehicles.

AS 28.22.010(ra). As stated previously, the only 

validity an insurance card has is on the day it is 
i s s u e d .

AS 28.22.020. No comments.

AS 28.22.500(a). No comments.

(b). No comments.

(c). No comments.

(d). No comments.

AS 28.22.510

510(c) provides for the opportunity for a 

hearing under AS 28.05.131. This would require added 

hearing officers and a greatly increased travel budget 
in order to allow for timely hearings.

AS 28.22.520. No comments.

AS 28.22.536. No comments,

AS 28.22.540. No comments.

AS 28.22.550. If bill is enacted, this section 1° * 
very valid action.

Sec 18 See Administration Position paper for suggested wording
and supplement.

Sec 19 See our comments on Sec. 7.

Sec 20 No comments.



ATE OF ALASKA 1984 L E G I S L A T I V E ^ E S S I O N

FISCAL NOTE

Revision Date: 1/3/84

REQUEST
Bill/Resolution No.: SSSP 223
Title : "An Act Relating iv. Motor 
Vehicles" (L iab ility  Insurance)
Sponsor: Sen. Josephson________
Requestor: gpn- Labor fi Comm.___
Date of Request: l/g/aa

FISCAL DETAIL
Agency Affected: Public Safety_________
Program Category Affected:Pub!ic Protection

a.,d Administration of Justice________
BRU Program or Subprogram(s) Affected:
Alaska State Troopers/Pet. & CIB_______
Div. of Motor vehicles/Vehicle Services

EXPENDITURES/REVENUES: (Thousands of Dollars)
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DIVISION OF ALASKA STATE TROOPERS 
FISCAL MTE ANALYSIS 

SSSB 223

Motor Vehicle Liab ility  Insurance

Passage of this b ill will require a statewide enforcement effort to 
ensure compliance. This will require numerous Troopers all over the 
State to spend patrol time enforcing provisions of this particular law. 
The bulk of the activ ity  will take place in the Anchorage area, 
Fairbanks, and Juneau. One additional Trooper is requested for p^h of 
these locations to absorb the increased work load.

(A) F irs t Year Costs - FY 84 (3 months only)

Three
Troopers Academy(l) Totals

Personal Services $ 45,833 $45,833
Travel 1,500 1,500
Contractual Services 10,446 9,540 19,986
Supplies and Materials 2,475 G36 3,111

TOTAL T  60,254 10,176 70,430

(1) The Public Safety Academy is budgeted only for costs of 
training replacement Troopers based on normal turnover of 
personnel. Any new Troopers required due to new legislation 
need additional funding.

(B) Second Ye3r Costs - FY 85 (fu ll year costs)

Personal Services $188,415 $188,415
Travel 6,000 6,000
Contractual Services 41,784 41,784
Supplies and Materials 9,900 9,900
Equipment (2) 60,900 60,900

TOTAL 1505,999   $306,999

(2) -Equipment costs ire incurred during the second year only.

(C) Costs Beyond FY 85 - include a 6% inflation allowance

Special Note: I f  this legislation is not enacted into I w for the three
new Trocpoers to enter the upcoming Academy scheduled tc begin in April,
1984, the Academy costs shown for FY 84 would need to be added to the
FY 84 costs, for a ravised FY 85 total of $317.2.



Fiscal Note Analysis 
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Page 2 of 3

Division of Motor Vehicles

The basic assumption of this fiscal note is that for this bill to be 

effective there must be an adequate system of enforcement and compliance. 

Other states with mandatory insurance laws estimate that 5-15% of their 

vehicles are operating without insurance as owners find ways to circumvent 

the law. We find that our present Financial Responsibility Law, AS 28.20, 

is practically as effective and f a r  less costly both to the state

bureaucracy and to the citizens directly.

For this bill to be effective the Division of Motor Vehicles must create a

compliance unit of 10 employees. The compliance unit must be located with 

division headquarters since there must be ready reference to the existing 

ownership and registration records. T he present SwMdquarters location will 

not accomodate any expansion, therefore the fiscal note provides for 

relocation and lease of new space for the Division of Motor Vehicles
headquarters in FY-86.

A  further breakdown by object code is attached. The reason for such a large 

figure in the 310 category is because of statutory requirements that all 

suspension notices must be sent by registered or certified mail, return 

receipt requested. If action is taken on -30,000 uninsured vehicles, at 
$1.55 postage per notice, that cost alone is $46,500.00.

Section 5 of the bill exempts certain locations not on the highway system 

fro m  vehicle registration. The loss of revenue from these locations where 
vehicles are currently being registered will be $120.0 in FY-86. The total 

number of division employees will not be affected since these locations are 

being served by commission agents rather than state employees.,



Fiscal Note Analysis 
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The FY-?6 costs for the compliance unit are as follows:

100 PERSONAL SERVICES

1 Insurance Compliance Unit Supervisor * 55.8
(Range 18, new classification)

2 Hearing Officers (Range 16, new 95.5
classification)

1 Clerk V 35.2
5 Clerk IV 158.5
1 Microfilm Equipment Operator 33.3

TOTAL 378.3

200 TRAVEL

Hearing Officers to travel to various

cities to conduct suspension hearings 28.2

300 CONTRACTUAL

310 - phones, tolls, postage 57.9
320 - forms, advertising, public notices 16.8
330 - headquarters space lease 182.0

(6,000 sq. f t . )

360 - equipment rental (4 AJIS terminals) 33.7

382a - DP Chargeback-programming and 89.9
maintenance

TOTAL ■ 380.3

400 COMMODITIES

Normal office supplies 28.2

500 EQUIPMENT

Office Equipment (10 employees) 31.8
Word Processing Station (Wang) • 21.2
Microfilm Camera and Printer 42.4

TOTAL 95.4

910.3

Inflation for subsequent years is figured at the 67. level.
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Costs include 25 hours of overtime monthly and a fully 
equipped patrol vehicle.
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Equipm ent

O ther
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.3,300
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Passage of this bill will require additional enforcement 
ectiv ity , espc ially in urban areas, to make the legislation 
effective. I t  is more e ffic ien t to increase staffing rather 
than increase existing overtime for current personnel.

Costs include 25 hours of overtime monthly and a fully 
equipped patrol vehicle.
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HB 341 SB 244 onS e c u r i t y  I n t e r e s t s  i n  R e a l  P r o p e r t y

Smcinjixy The b i l l  p r o v i d e s  u n i f o r m  p r o c e d u r e s  f o r  s e c u r e d  r e a l  e s t a t e  t r a n s a c t i o n s .  W i t h o u t  making l a r g e  c h a n g e s  from e x i s t i n g  law on deeds  o f  t r u s t ,  i t  i n c o r p o r a t e s  some c o n c e p t s  o f  s e c u r e d  p e r s o n a l  p r o p e r t y  t r a n s a c t i o n s  under t h e  U n i f o r m  Com merc ia l  C o d e .  F o r e c l o s u r e  i s  made u n i f o r m  f o r  d eed s  o f  t r u s t ,  m o r t g a g e s ,  and c o n t r a c t s  o f  s a l e .The b i l l  p r o v i d e s  f o r  expanded o p t i o n s  f o r  r e s a l e  a f t e r  f o r e c l o s u r e  b o n  owing t h e  UCC c o n c e p t  o f  c o m m e r c i a l l y  r e a s o n a b l e  r e s a l e . The commentary i n  t h i s  b i n d e r  c o n t a i n s  f u r t h e r  d e s c r i p t i o n  o f  t h e  g e n e r a l  f e a t u r e s  o f  t h e  b i l l  f o l l o w e d  by a s e c t i o n - b y - s e c t i o n  a n a l y s i s .
£.tatJLUi The b i l l  i s  i n t r o d u c e d  i n  b oth  h o u s e s  f o r  g r e a t e r  f l e x i b i l i t y  and f o r  t h e  p o s s i b i l i t y  o f  j o i n t  h e a r i n g s  s h o u l d  t h a t  be t h e  c h o i c e  o f  t h e  house and s e n a t e  c o m m i t t e e s .S t a t u s  g o i n g  i n t o  t h e  Second  S e s s i o n  o f  t h e  T h i r t e e n t h  L e g i s l a t u r e :  In House and S e n a t e  Labor and Commerce C o m m i t t e e s ,  t h e  f i r s t  c o m m it t e e s  o f  r e f e r e n c e .  Sec o n d  r e f e r e n c e :  House and S e n a t e  J u d i c i a r y  C o m m i t t e e s .
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COMMISSIONERS
JO H N  W. A B B O T T  . CH A IR M A N  

J AM ES L .  B A LD W IN  - V IC E  CH A IR M A N  
P A T R IC K  M. R C D E Y  

C H A R L E S  G. A N D ER SO N  
L . S. K U R TZ . JR .

J U D G E  (R E T . )  TH O M A S  B. S T E W A R T
M E M O R A N D U M

TO: Ch airman, A l a s k a  L e g i s l a t i v e  C o u n c i l

FROM: J o h n  W. Abbott, Chai
A l a s k a  Code R e v i s i o n

DATE: M a r c h  17, 1983

RE: B i l l  on s e c u r i t y  i n t e r e s t s  in real p r o p e r t y

P u r s u a n t  to the a u t h o r i t y  g r a n t e d  in AS 2 4 . 20 .075(c), 
the A l a s k a  Cod e R e v i s i o n  C o m m i s s i o n  has p r e p a r e d  the a t t a c h e d  
bi l l  on s e c u r i t y  inte rests in real p roperty. It was i n t r o d u c e d  
in the l e g i s l a t u r e  through the L e g i s l a t i v e  C o u n c i l  in 1981 as 
H o u s e  Bill 403. T h a t  bill did n ot m o v e  out o f  the H o u s e  J u d i c i a r y  
Co m m i t t e e ,  its first c o m m i t t e e  of refer e n c e ,  a n d  no c o m m i t t e e  
h e a r i n g s  w e r e  s c h e d u l e d  on it. The a p p a r e n t  r e a s o n  was o p p o s i t i o n  
to p r o p o s e d  AS 34,21.060, a s e c t i o n  that is d e l e t e d  from the 
a t t a c h e d  bill. T h a t  s e c t i o n  dea lt w i t h  c l auses in h o m e  p u r c h a s e  
c o n t r a c t s  that p e r m i t  the e n t i r e  b a l a n c e  of p u r c h a s e  price to be 
d e c l a r e d  d u e  Xi/hen the h o m e  is sold. D u r i n g  the c o m m i s s i o n ' s  
w o r k  on the draf t this “du e - o n - s a l e "  s e c t i o n  of the b.!ll took 
v a r i o u s  forms and r e c e i v e d  m u c h  comment, e s p e c i a l l y  from f i n a n­
cial interests. C o n t r o v e r s y  o v e r  the s e c t i o n  d i v e r t e d  a t t e n t i o n  
f r o m  the m a i n  s u b s t a n c e  of the bill. W i t h o u t  it, the bill s h o u l d  
r e c e i v e  c o n s i d e r a t i o n  fro m l e g i s l a t i v e  c o m m i t t e e s  on its merits.

Th e  b i l l  covers the r e l a t i o n s h i p ,  rights, an d r e m e d i e s  
of  d e b t o r  a n d  c r e d i t o r  in s e c u r e d  r e a l  p r o p e r t y  transactions.  It 
r e s u l t e d  f r o m  the c o m m i s s i o n ' s  g e n e r a l  r e v i e w  of r e a l  p r o p e r t y  
law in T i t l e  34 and a c o n v i c t i o n  that some r e v i s i o n  is desirable.

Th e  m a i n  sources  d r a w n  u p o n  in p r e p a r i n g  the bill are 
the e x i s t i n g  A l a s k a  law on deeds of trust, the U n i f o r m  C o m m e r c i a l  
Code, the W a s h i n g t o n  l av on nonjudici.al foreclos ure, and the 
U n i f o r m  L a n d  T r a n s f e r s  Act. T h a t  A c t  has n o t  b e e n  a d o p t e d  as a 
w h o l e  in a n y  state.

A  c o m m e n t a r y  on the bill  as r e v i s e d  is a t t a c h e d  also.

J W A :c hw 
A t t a c h m e n t s
cc: Hon. Bill S h e f f i e l d

Hon. E d m o n d  W. Burke, C h i e f  J u s t i c e  
M y r t o n  R. Charney, E x e c u t i v e  D i r e c t o r  

L e g i s l a t i v e  A f f a i r s  A g e n c y

PO U CH  Y • S T A T E  C A P IT O L  EXECUTIVE SECRETARY
JU N EA U . A LA S K A  99811 B IL L Y  G. B ER R IE R

(9 0 7 )  465*4079



M A R C H  1983 

A L A S K A  CODE R E V I S I O N  C O M M I S S I O N  

C O M M E N T A R Y  TO A C C O M P A N Y  

D R A F T  B I L L  ON S E C U R I T Y  I N T E R E S T S  IN R E A L  P R O P E R T Y

B I L L  NO.

G e n e r a l  F e a t u r e s  of the Bil l

T h e  a t t a c h e d  b i l l  p r e p a r e d  by the A l a s k a  Code  R e v i s i o n  

C o m m i s s i o n  is an e f f o r t  to b r i n g  into s e c u r e d  real p r o p e r t y  

t r a n s a c t i o n s  some of the same p i i n c i p l e s  that g o v e r n  s e c u r e d  

p e r s o n a l  p r o p e r t y  t r a n s a c t i o n s  u n d e r  the U n i f o r m  C o m m e r c i a l  Code. 

The b i l l  c overs the b r o a d  ar ea of r e l a t i o n s h i p s ,  rights, and r e m e­

dies of iebtor and s e c u r e d  creditor. The state law on s u mmary 

f o r e c l o s u r e  of deeds o f  trust w o u l d  be supers eded, but not d r a s­

tically changed. In cases w h e r e  f o r e c l o s u r e  u n d e r  a p o w e r  of 

sale is r equired, the bill m a k e s  p o s s i b l e  a c o m m e r c i a l l y  r e a s o n­

able r e s a l e  by l i sti ng a nd sale through a re al estate agent, in 

order to a v o i d  the d i s a s t e r o u s  f o r c e d - s a l e  p rices o ften r e c e i v e d  

at p u b l i c  auction.

T h e  bill was i n t r o d u c e d  in the T w e l f t h  L e g i s l a t u r e  as 

HB 403. A c t i o n  was n o t  taken on it. A l l  a t t e n t i o n  f o c used on a 

r e l a t i v e l y  m i n o r  p a r t  of the bill, a s e c t i o n  l i m i t i n g  the use of 

" d u e - o n - s a l e "  c l auses in s e c u r i t y  a g r e e m e n t s  for the p u r c h a s e  of 

a home. T h a t  c o n t r o v e r s i a l  section, r e a d i l y  s e p a r a b l e  from the 

b o d y  of the bill, is n o t  i n c l u d e d  in the p r e s e n t  form o f  the 

bill a n d  has l a r g e l y  b e e n  p r e e m p t e d  by r e c e n t  f e d eral a n d  state 

s tatutes a n d  r e g u l a t i o n s  (sec. 341, Ga rn-St. G e r m a i n  D e p o s i t o r y  

Act of 1982, P.L. 97-320, 12 U.S.C., § 1701 j-3; 12 U.S.C. § 

371(g); 12 C.F.R. § 54 8 . 8 - 4 ( f ) ; AS 06.01.020; AS 18.56.098(e);

15 A A C  118.267).

P e r s o n s  f a m i l i a r  w i t h  the p r e s e n t  A l a s k a  law on both



•  •
real and p e r s o n a l  p r o p e r t y  s h o u l d  f i n d  the b i l l  a n a t u r a l  

d e vel opment. T he v a s t  m a j o r i t y  of real p r o p e r t y  sales aie n o w  

f i n a n c e d  by deeds of trust. M o s t  d e p a r t u r e s  in the b i l l  from 

p r e s e n t  p r a c t i c e s  u n d e r  deeds of t rust are n o t  great. The 

m a i n  c h a n g e s  o c c u r  w h e r e  n e e d e d  to p e r m i t  a d d i t i o n a l  k i n d s  of 

sales of c o l l a t e r a l  in cases of default. The b i l l  m a k e s  deed 

of trust f o r e c l o s u r e  p r o c e d u r e s  a p p l i c a b l e  to m o r t g a g e s  and 

c o n t r a c t s  of sale. U n d e r  p r e s e n t  law m o r t g a g e s  are m o r e  d i f f i­

cult to f o r e c l o s e  than deeds of trust, for no logica l reason, 

and there are no s t a t u t o r y  g u i d e l i n e s  for f o r e c l o s i n g  c o n t r a c t s  

of sale, w h i c h  has r e s u l t e d  in s u b s t a n t i a l  l i t i g a t i o n  at b o t h  

the s u p e r i o r  court and supre me court level (e.g., Lonas v. 

M e t r o p o l i t a n  M o r t g a g e  a n d  S e c u r i t i e - C o . , 432 P . 2d 603 (1967);

M o r a n  v. Holman, 501 P . 2d 769 (1972); C u r r y  v. Tucker, 616 P . 2d

8 (1980); W i c k w i r e  v. M c F a d d e n , 633 P . 2d (1981); S t r a c k  v.

M i l l e r , 645 P . 2d 184 (1982); a d d i t i o n a l  cases are s u m m a r i z e d  

in D e p a r t m e n t  of R e v e n u e  v. B a x t e r , 486 P . 2d 360 365 n.10).

A  b i l l  of this k i n d  m u s t  s p e c i f y  p r o c e d u r e s  to be 

f o l l o w e d  and forms to be u s e d  in c a r r y i n g  out the procedure s.

The p r o c e d u r e s  to be f o l l o w e d  b e f o r e  sale in a s u mmar y f o r e­

clos u r e  are set out in the bill in AS 3 4 . 2 1 . 1 1 0 - - 3 4 .21.150.

T h e s e  s e c t i o n s  are f o l l o w e d  by AS 3 4 . 2 1 . 1 6 0 - - 3 4 .21.170 w h i c h  

s p e c i f y  the c o n t e n t  of forms that are to b e  used. Since the 

forms are d e s i g n e d  to a d v i s e  the d e f a u l t i n g  d ebtor of his rights 

and to i n f o r m  h i m  of the p r o c e d u r e s  that w i l l  be followed, they 

cover some of the same m a t e r i a l  that is set out in the p r e c e d­

ing s u b s t a n t i v e  sections. AS 3 4 . 2 1 . 1 0 0  in the bill explains 

this r e l a t i o n s h i p  b e t w e e n  the sections.

A  c o n t ents p a g e  and a c o m p a r i s o n  of time e l e m ents and

steps f r o m  d e f a u l t  to sale u n d e r  e x i s t i n g  l a w  a n d  u n d e r  the 

bill a re a t t a c h e d  h e r e  for r e a d y  refere n c e .  (See n e x t  3 pages)
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#
C H A P T E R  21. S E C U R I T Y  I N T E R E S T S  IN R E A L  P R O P E R T Y

Sec. 34. 21.,010.
S e c . 34. 21.,020.
Sec. 34. 21.,030.
S e c . 34. 21.,040.
S e c . 34. 21..050.
Sec. 34. 21.,060.
S e c . 34. 21.,070.
Sec. 34. 21.,080.
Sec. 34. 21..090.
S e c . 34. 21.,100.
S e c . 34. 21.,110.
S e c . 34. 21.,120.
S e c . 34. 21.,130.

S e c . 34. 21..140.
S e c . 34. 21..150.
S e c . 34. 21..160.
S e c . 34. 21. 170.
S e c . 34. 21,,180.

S e c . 34. 21. 190.
S e c . 34. 21.,200.
S e c . 34. 21. 210.
S e c . 34. 21. 220.
S e c . 34. 21.,230.
S e c . 34. 21.,240.

S e c . 34. 21. 250.
S e c . 34. 21.,260.
S e c . 34. 21. 270.

P O L I C Y  A N D  S C O P E  
T R A N S A C T I O N S  E X C L U D E D  
W H E R E  C O L L A T E R A L  N O T  O W N E D  B Y  D E B T O R  
R E Q U E S T  F O R  S T A T E M E N T  O F  A C C O U N T  
A L I E N A B I L I T Y  OF D E B T O R ' S  R I G H T S  
N O T I F I C A T I O N  OF A S S I G N M E N T  
R E L E A S E  O F  S E C U R I T Y  I N T E R E S T  
R E M E D I E S  OF S E C U R E D  P A R T Y  
R E Q U I R E M E N T S  F O R  S U M M A R Y  F O R E C L O S U R E  
P R O C E D U R E  B E F O R E  SA LE
T R A N S M I T T I N G  A N D  P O S T I N G  N O T I C E  OF D E F A U L T  
R E C O R D I N G  N O T I C E  OF I N T E N T  T O  SELL 
T R A N S M I T T I N G ,  P O S TI NG, A N D  P U B L I S H I N G  N O T I C E  

OF I N T E N T  T O  S E L L  
T R A N S M I T T I N G  F U R T H E R  I N F O R M A T I O N  A B O U T  SALE 
M A N N E R  O F  T R A N S M I T T I N G  N O T I C E  
C O N T E N T  OF N O T I C E  OF D E F A U L T  
C O N T E N T  O F  N O T I C E  OF I N T E N T  TO SELL 
C U R I N G  D E F A U L T  B E F O R E  SALE; E X T I N C T I O N  OF 

D E B T O R ' S  R I G H T  TO CURE 
M A N N E R  O F  SALE
P U R C H A S E  OF C O L L A T E R A L  BY L I E N H O L D E R  
P R O C E D U R E  A F T E R  SALE 
E F F E C T  O F  SALE
D I S P O S I T I O N  O F  P R O C E E D S  O F  SALE 
S E C U R E D  P A R T Y ' S  L I A B I L I T Y  F O R  F A I L U R E  TO 

COMPLY; E N J O I N I N G  SALE 
G E N E R A L  V A L I D I T Y  OF S E C U R I T Y  A G R E E M E N T  
W A I V E R  O F  R I G H T S  
D E F I N I T I O N S

O t h e r  A m e n d m e n t s :

Sec. 06.05.175. D E P O S I T O R  A N D  C U S T O M E R  R E C O R D S  C O N F I D E N T I A L  
Sec. 09.45.170. J U D G M E N T  ON F O R E C L O S U R E  OF L I E N

R e p e a l  of AS 0 9 . 4 5 . 2 0 0  a n d  AS 3 4 . 2 0 . 0 1 0 - - 3 4 . 2 0 . 135

T r a n s i t i o n a l  p r o v i s i o n s  

E f f e c t i v e  date
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STEPS IN S U M M A R Y  F O R E C L O S U R E  

U N D E R  E X I S T I N G  S E C T I O N S  3 4 . 2 0 . 0 7 0  - 34 .20 . 1 3 5  

(Deeds of Trust)

D E F A U L T
(including the r u n n i n g  of any g r a c e  period)

[wait 30 days or more]

i

R e c o r d  n o t i c e  of d e f a u l t  and sale 

[within 10 days]

I
T r a n s m i t  copy to (1) debtor, his k n o w n  successor, 
r e c o r d e d  successor, or s u c c e s s o r  in p o ssession;

(2) any o t h e r  p e r s o n  in possession; (3) r e c o r d e d  
s u b s e q u e n t  lienholders, and (4) state (special 

n o t i c e  re its liens)

* A - w a i t  
90 days 
or m o r e

[no w a i t  necessary]

1
Post copy in t!"ee p u b l i c  p laces and 
p u b l i s h  once  a w e e k  for four weeks

1
(Right to cure d e fault and r e s u m e  p a y m e n t  
s c h e d u l e  until a u c t i o n e e r ' s  h a m m e r  falls)

1
> S A L E  A T  P U B L I C  A U C T I O N

(No c r e d i t o r ' s  r i g h t  to r e c o v e r  d e f i c i e n c y  
and no debtor's r ig ht of redemption)

* B - w a i t  30 
days or 
mo r e  f o l­
lowing 
p o s t i n g

M i n i m u m  time b e t w e e n  the end of a grace p e r i o d  for r e c e i p t  of 
pa y m e n t s  and the date of sale: 120 days.

* A  and B tim laps^ is u s e d  d e p e n d i n g  u p o n  w h i c h  b r i n g s  one 
to a later sale date.
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•  #
STEPS IN S U M M A R Y  F O R E C L O S U R E  

U N D E R  P R O P O S E D  S E C T I O N S  3 4 . 2 1 . 0 9 0  - 34.21.280

(Any s e c u r i t y  a g r e e m e n t  c o n t a i n i n g  a p o w e r  of sale)

DE F A U L T

[wait 30 days or more]

i
T r a n s m i t  n o t i c e  of d e f a u l t  

[to (1) d ebtor or his s u c c e s s o r  
a nd (2) occupants]

[wait 30 days or more]

* A ~ w a i t  
60 days 
or m o r e

"Record n o t i c e  of intent to sell 

[no w a i t  necessary]

i
T r a n s m i t  n o t i c e  of i ntent to sell [to (1) 

d e b t o r  and any o t h e r  p e r s o n  w i t h  known or r e­
cor d e d  i n t e r e s t  in the collateral; (2) an a t t o r n e y  
shown in a lis pendens, a n d  (3) the A t t o r n e y  G e n­
eral w i t h  special n o t i c e  re sta ,e l i e n s ] , post 
it on the c o l l a t e r a l  and start p u b l i c a t i o n  of

it once a w e e k  for 3 w e e k s   --------------

[no w a i t  neces sary]

I
N o t i c e  of time and p l a c e  of p u b l i c  sale 

or time after w h i c h  p r i v a t e  sale w i l l  be made 
(this s e p arat e n o t i c e  is not n e c e s s a r y  if 

it was i n c luded  in n o t i c e  of intent to sell)

[wait 10 days or more]

I
-SALE'

*B-wail 
days ( 
m o r e  J 
lowinf 
transr 
tal p< 
ing ai 
start 
public 
tion

(No c r e d i t o r ' s  right to r e c o v e r  d e f i c i e n c y  
and no debtor' s r i g h t  of r edemption)

M i n i m u m  time b e t w e e n  the end of a g r ace p e r i o d  for r e ceipt of 
p a y m e n t s  and the date of sale: 120 days.

* A  and B time lapse is u s e d  d e p e n d i n g  u p o n  w h i c h  brings one to
a later "sale" date.

The date for "sale" shown here is also the last date for curi ng 
a d e f a u l t  and r e s u m i n g  the r e g u l a r  p a y m e n t  sched u l e  (a "simple"
c u r e ) . T h e  sale m a y  be h e l d  later as a p u b l i c  sale or a " c o m­
m e r c i a l l y  r e a s o n a b l e "  p r i v a t e  sale, but a f t e r  the final date 
for a simple  cure, the sale can be s t o p p e d  o n l y  b y  p a y i n g  the 
full principal, i n t e r e s t  a n d  costs.
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#
F o l l o w i n g  are s ource n o t e s  and b r i e f  comments on the 

sections, w h e r e  appropriate. In the s ource notes ^nd comments 

the U n i f o r m  C o m m e r c i a l  Code, AS 4 5 . 0 1 - - 4 5 .09, is r e f e r r e d  to 

as the UCC. T h e  U n i f o r m  L a n d  T r a n s a c t i o n s  A c t  is r e f e r r e d  to 

as the UliTA a n d  the U n i f o r m  S i m p l i f i c a t i o n  of L a n d  T r a n s f e r s  

A c t  is r e f e r r e d  to as the USLTA. The R e v i s e d  Code o f  W a s h i n g­

ton A n n o t a t e d  is r e f e r r e d  to as RCWA.

S e c t i o n  1

COMMENT: This s e c t i o n  states the g e n e r a l  purposes

of the Act.

S e c t i o n  2

AS 34.21.010

SOURCE: (a) is fr om AS 45.09.102; (b) is from AS

45.09.202; (c) is part of the U L T A  § 3-103(7) and U S L T A  § 1- 

201.

COMMENT: (a) is i n t e n d e d  to a l l o w  a court to find

a t r a n s a c t i o n  s u b j e c t  to this c h a p t e r  even though there is 

no d o c u m e n t a r y  e v i den ce of the parties' intent. The S u preme 

Court of A l a s k a  has made it clear this is our p r e s e n t  law.

B rand v. First  F e d . S a v . a n d  L o a n , 478 P .2d 820 (1970); D e p t . 

of R e v e n u e  v. B a x t e r , 486 P . 2d 360, 365 (1971).

The m a t e r i a l  in (c) was i n c luded as part of the 

d e f i n i t i o n  of " s e c u r i t y  interest" in the r e f e r e n c e d  u n i f o r m  

acts. The g e n e r a l  subject m a t t e r  of .010 is c o v e r e d  in U L T A  

§ 3-102.

AS 34.21.020

SOURCE: AS 45.09.104(8).

COMMENT: The e x c l u s i o n  in thi. s e c t i o n  is c o n s i s t e n t

S e c t i o n  A n a l y s i s
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w i t h  the d e f i n i t i o n  of " s e c u r i t y  i n t e rest " as a " c o n s e n s u a l "  

i n t e r e s t .

AS 3 4 . 2 1 .030

SOURCE: AS 45.09.112.

COMMENT: This s e c t i o n  is d e s i g n e d  to p r o t e c t  the

real p a r t y  in interest. Its effect is s i m i l a r  to that of 

e x i s t i n g  law, w h i c h  r e q u i r e s  the t r ustee  to s e n d  a n o t i c e  of 

sale " wher e the t r u stee or b e n e f i c i a r y  has a c t u a l  n o t i c e  of 

the lien or i n t e r e s t . "  AS 34.20. 0 7 0 ( c ) ( 3 ) .

AS 3 4 . 2 1 . 0 4 0

SOURCE: This s e c t i o n  was taken f r o m  U L T A  § 3-209

w h i c h  is b a s e d  u p o n  § 9-208 of the UCC (AS 45.09.208).

L a n g u a g e  is a d d e d  to a l l o w  a d ebtor to r e q u e s t  s ta tements 

from the b a n k  to w h i c h  he a c t u a l l y  m a k e s  his payments.

COMMENT: E x i s t i n g  law m a k e s  no p r o v i s i o n  for such

a statement, a l t h o u g h  the c ommo n p r a c t i c e  is for statem ents 

to be sent e ven though not requested.

L i a b i l i t y  is imposed  on the p e r s o n  failin g to 

c o m p l y  w i t h  the request only if he lacks a " r e a s o n a b l e  

excus e . "

T he b i l l  gives the h o l d e r  of a s u b o r d i n a t e  s e c u r i t y  

i n t e r e s t  like a s econd deed of trust the r i g h t  to get f r o m  

the trustee or b e n e f i c i a r y  on a first deed o f  trust a s t a t e m e n t  

of a c count  on the o b l i g a t i o n  s e c u r e d  by the first deed of 

trust. The d u t y  p l a c e d  on the s e c u r e d  p a r t y  or his agent 

b a n k  to p r o v i d e  i n f o r m a t i o n  w o u l d  c r e a t e  an e x c e p t i o n  to the 

s trict c o n f i d e n t i a l i t y  of b a n k  r e c o r d s  u n d e r  AS 06.05.175. 

S e c t i o n  3 n e a r  the end of the bill s p e c i f i c a l l y  amends that 

section.
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© #
COMMENT: This s e c t i o n  is v e r b a t i m  f r o m  the UCC. It

is to m a k e  c l e a r  that in all s e c u r e d  real  p r o p e r t y  t r a n s a c t i o n s  

the d e b t o r  has an i n t e r e s t  w h i c h  the d e b t o r  can d i s p o s e  of and 

w h i c h  the cr edi t o r s  o f  the d e b t o r  c an reach.

T h e  s e c t i o n  does n o t  p r e c l u d e  a s e c u r i t y  a g r e e m e n t  

p r o v i s i o n  w h i c h  m a k e s  a t r a n s f e r  a d e f a u l t  but m e r e l y  p r e v e n t s  

such a p r o v i s i o n  from h a v i n g  the e f f e c t  of p r o h i b i t i n g  transfer. 

Th e  t r a n s f e r  w o u l d  be s u bject to the s e c u r i t y  interest.

AS 3 4 . 2 1 . 0 6 0

SOURCE: AS 4 5 . 0 9 . 4 0 5 ( c ) .

COMMENT: E x i s t i n g  law deals w i t h  the s u b j e c t  of

this s e c t i o n  only by p r o v i d i n g  that r e c o r d i n g  an a s s i g n m e n t  

of a m o r t g a g e  is n o t  in i tself n o t i c e  to the d e b t o r  of the 

assign ment. AS 34.20.010. In contrast, AS 3 4 . 2 0 . 1 3 0  p r o v i d e s  

that r e c o r d i n g  an a s s i g n m e n t  of the b e n e f i c i a l  interest in a 

deed of trust is " c o n s t r u c t i v e  n o t i c e  to all p e r s o n s . "

(When the a s s i g n o r  acts as the a s s i g n e e ' s  agent to r e c e i v e
i

pa y m e n t s  f o l l o w i n g  the a ssignmen t, this s e c t i o n  c o u l d  be 

i g n o r e d . )

AS 34.21. 070

SOURCE: T he s e c t i o n  is b a s e d  u p o n  AS 4 5 . 0 9 . 4 0 4 ( a ) ,

§ 9-404(1) of the UCC.

COMMENT: T h e  s e c t i o n  r e q u i r e s  the s e c u r e d  p a r t y

to pay the d e b t o r  b o t h  a fixed s u m  o f  $500 a n d  his a ctual 

damages if he fails to p r o v i d e  the s t a t e m e n t  w i t h i n  15 days 

a f t e r  demand. This is the UCC p rovision, su bsta n t i a l l y ,  

e xcept the U CC r e q u i r e s  the s t a t e m e n t  w i t h i n  10 days and the 

d ollar p e n a l t y  is $100.

AS 3 4 . 2 1 . 0 5 0

SOURCE: AS 4 5 . 0 9 . 3 1 1 .
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AS 3 4 .2 1.080

SOURCE: AS 4 5 . 0 9 . 5 0 1 ( a ) ,  w i t h  m a j o r  changes.

COMMENT: T h e  c o m m i s s i o n  s a w  no r e a s o n  to r e s t r i c t

the s e c u r e d  p a r t y  f r o m  p r o c e e d i n g  w i t h  j u d i c i a l  a n d  n o n j u d i c i a l  

r e m e d i e s  s i m u l t a n e o u s l y .  The s e c t i o n  follows g e n e r a l l y  UCC 

sec. 9-501(1) w h i c h  p r o v i d e s  that r e m e d i e s  shall b e  cumulative.

T h e  s e c t i o n  is s u b j e c t  to the c o u rt's a u t h o r i t y  to 

c o n s o l i d a t e  a c t i o n s  an d to r e q u i r e  m a r s h a l i n g  of assets. As 

w i t h  e x i s t i n g  law on n o n j u d i c i a l  f oreclosure, AS 34.21.22 0(d) 

in the b i l l  p r o v i d e s  that there is no rig ht to r e c o v e r  a d e f i­

cien c y  a f t e r  sale in a n o n j u d i c i a l  fo reclosure.

AS 3 4 . 2 1 . 0 9 0

S O U R C E : R C W A  61.24.030.

COMMENT: T h e  last phrase, "or a n o t h e r  p e r s o n , "  in

s u b p a r a g r a p h  (1) is i n t e n d e d  to insu re that deeds of trust 

c o n t i n u e  to be s u m m a r i l y  foreclosed.

Al] of the r e q u i r e m e n t s  of this s e c t i o n  are also

in e x i s t i n g  law. AS 34.20 . 0 7 0 ( a )  and ( b ) .

AS 3 4 . 2 1 . 1 0 0

SOURCE: O r i g i n a l  drafting.

COMMENT: This s e c t i o n  is a g u i d e  to the balance,

of the chapter. It is to m a k e  cl ear that secs. 110 through  

150 c o v e r  the p r e - s a l e  p r o c e d u r e s  and time e l e m e n t s  for 

p o w e r - o f - s a l e  for eclosure, a n d  that secs. 160 and 170 only 

e s t a b l i s h  the c o n t e n t  of the p r i n c i p a l  notices, i . e . , the 

n o t i c e  of d e f a u l t  a n d  the n o t i c e  of intent to sell.

AS 3 4 . 2 1 . 1 1 0

SOURCE: R C W A  61.24.030.

COMMENT: This s e c t i o n  r e peats the p r e s e n t  rule

that p r o c e e d i n g s  c a nnot b e g i n  u n t i l  30 days a f t e r  the default.
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As u n d e r  e x i s t i n g  law, n o t i c e  is sent to the debtor. The 

r e q u i r e m e n t  of s e r vi ce o n  a n  o c c u p a n t  is n e w  to A l a s k a  S t a t­

utes, b u t  a l m o s t  c e r t a i n l y  r e q u i r e d  b y  c o m m o n  law.

AS 3 4 . 2 1 . 1 2 0

SOURCE: R C W A  61. 24.040(1) (a)'.

COMMENT: E x i s t i n g  l a w  r e q uires a n o t i c e  of d e f a u l t

w h i c h  i n c l u d e s  a n o t i c e  of time and p l a c e  of sale. The p r o­

po s e d  s e c t i o n  r e q uires a s i m p l e  n o t i c e  of d e f a u l t  followed, 

if neces s a r y ,  by a f ormal n o t i c e  of i n tent to sell w h i c h  is 

recorded. If a sale b e c o m e s  necess a r y ,  sec. 150 req ui r e s  

that an infor m a l  n o t i c e  g i v i n g  f u r t h e r  i n f o r m a t i o n  as to the

sale be p r o v i d e d  to i n t e r e s t e d  parties.

AS 34.2.1.130

SOURCE: ( 1 ) (A) is f r o m  R C W A  6 1 . 2 4 . 0 4 0 ( b ) ; ( 1 ) (B)

is f r o m  R C W A  61. 24.040(c); (2) is from  AS 34.20.070(d); (3)

is f r o m  R C W A  61.24.030; and (4) is from AS 0 9 . 35.140(2 ).

T h e r e  are changes from the o r i g i n a l  f o r m s .

COMMENT: The i n itial n o t i c e  of d e f a u l t  s h o u l d  be

r e l a t i v e l y  i n e x p e n s i v e  for the s e c u r e d  p a r t y  to send out, 

u n l i k e  the c u r r e n t l y  u s e d  n o t i c e  of d e f a u l t  w h i c h  r e q u i r e s  a 

.record search. The m o r e  e x p e n s i v e  n o t i c e  of i n t e n t  to sell 

goes out o n l y  if the dev cor fails to cure w i t h i n  30 days of 

the first notice. Since the d e b t o r  pays costs and a t t o r n e y s  

fees w h e n  he cures und er b o t h  p r e s e n t  law and the p r o p o s e d  

section, this p r o v i s i o n  s h o u l d  save the d e b t o r  c o n s i d e r a b l e  

m o n e y .

S u b p a r a g r a p h  (2) c o n t inues the p r e s e n t  r u l e  r e q u i r i n g  

that the state be g i v e n  p a r t i c u l a r  i n f o r m a t i o n  as to the 

liens it has on the collateral.

P o s t i n g  o n  the c o l l a t e r a l  of n o t i c e  of in tent to 

sell is required.
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S u b p a r a g r a p h  ( d ) (3) c h ang es the p r e s e n t  p u b l i s h i n g  

r e q u i r e m e n t  w h i c h  is h i d d e n  in A S  0 9 . 4 5 . 1 8 0  and 0 9 . 35.140( 2) 

f r o m  four to t hree w e e k s . B u t  the time b e t w e e n  the first 

p u b l i c a t i o n  a n d  the sale m u s t  be at least 45 days.

AS 34.21.140

SOURCE: O r i g i n a l  drafting.

COMMENT: This s e c t i o n  includes p r o v i s i o n  for

gi v i n g  n o t i c e  of time a n d  p l a c e  or m a n n e r  of sale to all 

those who r e c e i v e d  the n o t i c e  of intent to sell a n d  to all 

those w h o  h a v e  a s k e d  to be n o t i fied.

AS 34.21.1 50

SOURCE: O r i g i n a l  drafting.

COMMENT: T h e  s e c t i o n  cl arifies intent.

AS 34.21.1 60

SOURCE: P a r a p h r a s e d  f r o m  R C W A  61.24.030(6).

COMMENT: This s e c t i o n  requi r e s  that w h e n  a s e c ured

p a r t y  declares a d e b t o r  in default, he fully informs h i m  the 

b asis of the default, w h a t  he m u s t  do to cure the d e f a u l t  and 

the c o n s e q u e n c e s  if he fails to cure it. It: r e q u i r e s  a c le ar 

w a r n i n g  to the d e b t o r  that his r ig hts in the c o l l a t e r a l  w i l l  

be cut o f f  u n d e r  sec. 180(g) if he fails to cure w i t h i n  the 

r e q u i r e d  time.

AS 34.21.1 70

SOURCE: R C W A  61.24 . 0 4 0 ( f ) ,  w i t h  man y changes.

COMMENT: The n o t i c e  set out in this s e ctio n

c o r r e s p o n d s  to the e x i s t i n g  n o t i c e  of sale, e xcept  that this 

n o tic e n e e d  n o t  c o n t a i n  the time, place, anH m a n n e r  of the

sale. W h e n  it does not c o n t a i n  this information, the d ebt or

and i n t e r e s t e d  p a r t i e s  w i l l  be a d v i s e d  of s p e c i f i c s  as to 

the sale b y  a later notice. T h e  later n o t i c e  w i l l  also go



out to all o t h e r  p e rsons w h o  h a v e  w r i t t e n  to the p e r s o n  

d e s i g n a t e d  in the n o t i c e  e x p r e s s i n g  an i n t erest  and p r o v i d i n g  

a m a i l i n g  address.

AS 3 4.21.180

SOURCE: (a) is f r o m  R C W A  6 1 . 2 4 . 0 90(b)(1); (b) and (c)

are p a r a p h r a s e d  from AS 34.20.070(b); (d) is o r i g i n a l  drafting; 

(e) is f rom R C W A  61.24.090(b)(2)  a n d  (4); (f) is f r o m  R C W A  

61.24.090(b)( 5); (g) and (h) are o r i g i n a l  drafting.

COMMENT: S u b s e c t i o n  (a) e s s e n t i a l l y  r e s t a t e s

e x i s t i n g  law, except that it e x p l i c i t l y  allows cure by 

p e r s o n s  o ther than the debtor.

S u b s e c t i o n  (b) sets a time limit w i t h i n  w h i c h  cure 

m u s t  be made. A f t e r  the e x p i r a t i o n  of that time period, 

cure can only be m a d e  by tendering the full a m o u n t  o f  i n d e b t e d­

ness undfcr ( d ) .

S u b s e c t i o n  (c) limits to two the n u m b e r  of times the 

d e b t o r  will be p e r m i t t e d  to cure a f t e r  the s e c o n d  step t o ward 

f o r e c l o s u r e  has b e e n  reached. By s u b s e c t i o n  (c) the d e b t o r  is 

l i mited in the n u m b e r  of times hr ctn r e i n s t a t e  the s e c u r i t y  

a g r e e m e n t  after d e . s u i t i n g  and p e r m i t t i n g  f o r e c l o s u r e  to reach 

the last stage b e fore sale.

S u b s e c t i o n  (d) is i n t e n d e d  to a m e l i o r a t e  the 

h a r s h n e s s  of ( g ) , w h i c h  cuts off the debtor's r i g h t  to cure 

in o r d e r  to m a x i m i z e  the p u r c h a s e  p r i c e  at the f o r e c l o s u r e  

sale. The debtoi m a y  rescue his home at any time b e f o r e  the 

sale by p a y i n g  the entire default, i ncluding the a c c e l e r a t e d  

a m o u n t .

S u b s e c t i o n  (e) applies to cures the rule c u r r e n t l y  

ap p l i c a b l e  to p o s t - s a l e  redemption, w h i c h  is that a c r e d i t o r  

w h o  rescues the d ebtor  a c q uire s a lien for the a mount  spent 

on the rescue.

-12-



•  •
S u b s e c t i o n  (f) is d e s i g n e d  to p r o v i d e  a clear 

r e c o r d  for the t itle searcher. If the s e c u r e d  party's 

f a i l u r e  to r e c o r d  the r e q u i r e d  n o t i c e  a f t e r  cure causes a 

de b t o r  to lose a sale, the d e b t o r  m a y  sue for d a mages u nder 

sec. 240.

S u b s e c t i o n  (g) is a r a d i c a l  d e p a r t u r e  from e x i sting 

law, w h i c h  a llow s cure  u n t i l  the a u c t i o n e e r ' s  h a m m e r  falls.

The p r o p o s e d  s e c t i o n  cuts off the d e b tor' s right to a simple 

cure so that the c o l l a t e r a l  can be l i sted a n d  sold. W h i l e  

the p r o p o s e d  s e c t i o n  a p p e a r s  o n  its face to treat the debtor 

harshly, it is i n t e n d e d  to p r o t e c t  his e q uity from the usual 

s a c r i f i c e  sale. No o t h e r  st ate has b e e n  found w h i c h  has 

e l i m i n a t e d  the r e q u i r e m e n t  of a p u b l i c  auction.

S u b s e c t i o n  (h) a s s u r e s  that any p a y ment  m a d e  w h i c h  

stops d e fault p r o c e e d i n g s  w i l l  not be a bogus payment.

AS 34.21.190

SOURCE: (a) is fro m AS 45.09.904; (b) is o r i gina l

drafting; (c) is on the s u b j e c t  of AS 45.0 9.904(c); (d) is 

f r o m  AS 4 5 . 0 9 .904(c); (e) is f r o m  AS 45.09.507( b); and (f) 

is f r o m  AS 4 5 . 0 9 . 5 0 7 ( b ) .

COMMENT: S u b s e c t i o n  (a) provides for sale f o l l owing

e x p i r a t i o n  of the cure period.

S u b s e c t i o n s  (d) and (e) i n c o r p o r a t e  the UCC standard 

of the c o m m e r c i a l l y  r e a s o n a b l e  sale, lo insure a high 

p u r c h a s e  price, a c o m m e r c i a l l y  u n r e a s o n a b l e  sale transfers 

g o o d  t i t l e  to the b u y e r  (see sec. 220). However, an a g g r i e v e d  

debtor  m a y  sue the s e c u r e d  p a r t y  for damages u n d e r  sec. 240.

The c o n c e p t  of this s e c t i o n  is basic to the UCC 

and basi c to this bill.
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COMMENT: O f f s e t  b i d d i n g  at a sale of c o l l a t e r a l

at p u b l i c  a u c t i o n  is the n o r m  at present, and c o n t i n u e s  to 

be p r o v i d e d  for in this section.

This bill p e rmits  n e g o t i a t e d  sales of the c o l l a t e r a l  

as w e l l  as sales at p u b l i c  auction. S u b s e c t i o n  (a) p r o h i b i t s  

the f o r e c l o s i n g  s e c u r e d  p a r t y  f r o m  b e i n g  a p u r c h a s e r  at a 

sale that he n e g o t i a t e s  as seller.

S u b s e c t i o n  (b) a u t h o r i z e s  a j u n i o r  l i e n h o l d e r  to 

set o f f  the a m o u n t  of his lien if he is a p u r c h a s e r  of the 

c o l l a t e r a l  an d first pays off or secures the r e l e a s e  of 

s u p e r i o r  liens.

AS 34.21.2 10

SOURCE: AS 34.2 0. 0 8 0 ( c )  and (d) .

COMMENT: This s e c t i o n  r e q u i r e s  that there be

i n c l u d e d  in, or a t t a c h e d  to, the d e e d  i s s u e d  by the s e c u r e d  

p a r t y  (1) an a f f i d a v i t  of the m a n n e r  of g i v i n g  the r e q u i r e d  

n o t i c e s  and (2) an a f f i d a v i t  of p u b l i c a t i o n  of the n o t i c e  of 

intent to sell. E x i s t i n g  A S  34.10.080(d) calls for r e c o r d i n g  

of these a f f i d a v i t s  by the s e c u r e d  p a r t y  after the sale.

AS 3 4 . 2 1.220

SOURCE: (a) is from A S  34.20.090(a); (b) is from

AS 34.20.090(b);  (c) is f r o m  AS 3 4 . 2 0 . 0 9 c ( c ) ; and (d) is 

from AS 34.20.100.

COMMENT: This s e c t i o n  is little c h a n g e d  from

e x i s t i n g  law.

S u b s e c t i o n  (d) r e s t a t e s  the p r e s e n t  r u l e  w h i c h  

allows n o n j u d i c i a l  f o r e c l o s u r e  o n l y  w h e r e  no d e f i c i e n c y  

j u d g m e n t  is permitted.

AS 3 4 . 2 1 . 2 0 0

SOURCE: O r i g i n a l  d r a f t i n g .
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SOURCE: (a) is f r o m  AS 4 5 . 0 9.504(a);  (b) is o r i g i n a l

drafting; and (c) is f r o m  AS 45 .09. 5 0 4 ( b ) .

COMMENT: S u b s e c t i o n  (a) is t a k e n  f r o m  the UCC.

T h e  p r i o r i t i e s  a m o n g  v a r i o u s  types of liens and s e c u r i t y  

i n t e r e s t s  are left by ( a ) (3) to case  law. A l t h o u g h  it is 

n o t  s p e l l e d  out in the bill, it is i n t e n d e d  that the s e cured 

p a r t y  retain s a r i g h t  to file an i n t e r p l e a d e r  a c t i o n  w h e n  

p r i o r i t i e s  are in doubt.

AS 3 4 . 2 1.240

SOURCE: AS 45.09.507.

COMMENT: This s e c t i o n  a llows for an i n j u n c t i o n

b e f o r e  sale or d a mages afte r sale for failu re to c o m p l y  w i t h  

this chapter.

AS 3 4 . 2 1.250

SOURCE: AS 45.09.201.

COMMENT: This s e c t i o n  is taken from the UCC, and

is i n c l u d e d  p r i n c i p a l l y  to c o n t r a s t  w i t h  AS 34.21.260.

AS 34.21.26 0

SOURCE: This s e c t i o n  is f r o m  AS 4 5 . 0 9 . 5 0 1 ( c ) ,  but

is m o r e  inclusive.

COMMENT: This s e c t i o n  p r o t e c t s  debtors f r o m  b e i n g

a s k e d  to w a i v e  v a r i o u s  rights g u a r a n t e e d  b y  this chapter.

AS 34.21.290

SOURCE: (1) is from AS 45.09. 1 0 5 ( 3 ) ;  (2) is from

AS 4 5 . 0 9.105(4);  (3) is from U S L T A  § 1-201(19); (4) is from 

AS 43.09.105( 8); (5) is from  U S L T A  § 1-201(25) and U L T A  § 3- 

103(7); and (6) is from AS 45.09. 1 0 3 ( 9 ) .

COMMENT: All d e f i n i t i o n s  are p a r a p h r a s e d  f r o m  the

U CC or the USLTA, as noted. T h e  terms " g o v e r n m e n t a l  a g e n c y , "

AS 3 4 . 2 1 . 2 3 0
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•  #
" r e c e i v e r , "  and " t r u s t e e  in b a n k r u p t c y "  are a d d e d  in (6) to 

c l a r i f y  intent.

S e c t i o n  3

A3 0 6 . 0 5 . 1 7 5

COMMENT: This s u b s e c t i o n  is a d d e d  to m e e t  the

p o s s i b l e  r e l u c t a n c e  of a f i n a n c i a l  i n s t i t u t i o n  to p r o v i d e  

i n f o r m a t i o n  to the h o l d e r  of a s u b o r d i n a t e  s e c u r i t y  interest:.

S e c t i o n  4

AS 0 9 . 4 5 . 1 7 0

COMMENT: This s e c t i o n  s u b s t i t u t e s  the b r o a d e r

t e r m  " s e c u r i t y  i n t e r e s t "  for the te rm " m o r t g a g e "  in the 

l o n g - s t a n d i n g  s e c t i o n  on j u d i c i a l  f o r e c l o s u r e  in the Code of 

C i v i l  P roced ure. No c h a n g e  is m a d e  in the j u d i c i a l  f o r e c l o s u r e  

proced u r e ,  but it is m a d e  clear by s t a t u t e  that the p r o c e d u r e  

is a v a i l a b l e  b r o a d l y  for f o r e c l o s u r e  of all s e c u r i t y  interests.

S e c t i o n  5

R e p e a l  o f  AS 0 9 . 4 5 . 2 0 0  and AS 3 4 . 2 0 . 0 1 0 - - 3 4 .20.135

COMMENT: A S  09.45.200, h e r e  repealed, p r o v i d e s

thac an a c t i o n  for f o r e c l o s u r e  c a nnot be m a i n t a i n e d  w h i l e  an 

a c t i o n  is p e n d i n g  for the debt. R e f e r e n c e  AS 3 4 . 2 1 . 0 8 0  in 

the bill.

T h e  o t h e r  s e c tions r e p e a l e d  are the e x i s t i n g  law 

on deeds of trust.

S e c t i o n  6

COMMENT: This t r a n s i t i o n a l  s e c t i o n  takes the c o n­

ser v a t i v e  a p p r o a c h  that the l a w  in e ffect  w h e n  a s e c u r i t y  

a g r e e m e n t  is e n t e r e d  into shall be the law u s e d  in e n f o r c i n g  

the s e c u r i t y  a greement.  However, since this A c t  follows m o r e  

c l o s e l y  the e x i s t i n g  law on deeds of trust than it does the 

e x i s t i n g  l a w  on o t h e r  s e c u r i t y  agree ments, an e x c e p t i o n  is mad 

as to deeds of trust. The p e r s o n  f o r e c l o s i n g  a deed of trust
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is g i v e n  an o p t i o n  to p r o c e e d  w i t h  f o r e c l o s u r e  u n d e r  this Act 

if h e  s h o u l d  w i s h  to.

This t r a n s i t i o n a l  s e c t i o n  w i l l  m a k e  it n e c e s s a r y  

that the s tatu t e s  r e p e a l e d  or a m e n d e d  b y  this A c t  be r e t a i n e d  

in A l a s k a  St atu t e s  v o l u m e s  for s e v eral years a f t e r  this Act 

goes into effect.

S e c t i o n  7

T h e  e f f e c t i v e  date of the A c t  s h o u l d  be s e veral 

m o n t h s  f o l l o w i n g  e n a c t m e n t  to a l l o w  time for b e c o m i n g  familiar 

w i t h  its terms.
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SB 245 and HB 342, FISCAL ANALYSIS

1. As stated in the memo from the Code Revision Commission, dated 
February 22, 1983 and Journal Supplement #10, dated April 8, 1983, the 
general purpose of the b ill is to gather and c la r ify  provisions on 
recording that are scattered throughout the Alaska Statutes, and lays a 
suitable framework for future use of technological advances in a 
centralized recording system. It also establishes two classes of 
documents, Class A for constructive notice recording and Class B for other 
documents for safekeeping.

2. Based on a feasib ility  report, the current recording system, which is 
computerized in a batch mode system, does not allow for anticipated growth 
in the workload. The current computerized recording system is in 
desperate need of having its  program rewritten to correct current problems.

3. A new computer program, whether written for the current recording system 
or the new recording system, would be approximately the same cost and 
would provide cost savings to the State by reducing data entry, 
processing, systems maintenance, manhour and paper costs.

4. A new system must have a centrally located data base with on-line access 
from the three copy renters in Anchorage, Fairbanks, and Juneau.

5. In the torseeable future, the outlying offices will not have this
capability due to their remote locations and will continue with the 
current manual procedures to send the manually written data to one of the
three copy centers for entry Into the system.

6. The three copy centers will have in-house printers for hard-copy printout, 
which is required daily. This will eliminate the manual system presently 
used which, based on manhours, is quite time consuming and costly. These 
hard-copy printouts are needed and used by t i t l e  companies, lending 
Institutions, numerous agencies and the public for up-to-date filing  and 
recording information.

7. All assumptions are based on the passage of the b ill in FY 84 with an
effective date one-and-a-half years after passage of the b ill on 
January 1st. If the b ill was passed in FY 84, the effective date of the 
b ill will be January 1, 1986. This would allow funding for implementation 
to be spread over three fiscal years. Additionally, i t  would allow timely 
and quality implementation of rhe new recording system. Mandated and 
proper design of separate computer programs for Class A and Class B 
documents, writing of comprehensive regulations and procedural manuals 
followed by training of all personnel and users is time consuming.

Assumptions



8. A revised schedule of fees for the department now beit:g considered will 
generate additional income of $600.0 per year for the Recorder's Office. 
This does not include fees for Class B documents as none are now 
recorded. Assuming that 5000 Class B documents, which is only 2% of the 
total documents now recorded, will be recorded in the f i r s t  year of 
operation an additional $50.0 in fees would be generated. As the public 
becomes familiar with the program, the number of documer?ts recorded will 
most certainly increase resulting in additional fee income. Over the 
years the increase in existing fees and fees for Class B documents will 
offset initial costs of the system.

9. All information presently available in the existing system also must be 
made available in the new system and data conversion costs as distinct 
from design costs must be separately considered.

Relationship to FY 85 Budget Presentations and Further Assumptions

1. The Recorder's Office workload has increased approximately 13% per 

year and is seriously backlogged in most offices. The Governor's 

FY 85 budget submission requests an increase in operating funds of 

$494.0 with ten positions statewide. Not included in this figure 

is a $50.0 one-time cost for writing of comprehensive regulations.

On the capital side, with a department priority ranking of 7 out of 

13, $350.0 has been requested for study, design, update and 

expansion of existing or a new computer system whichever is cost 

effective. Data conversion dollars are not included.

2. Analysis of SB 245 and HB 342 in relationship to FY 85 budget submissions, 
which appear to be reasonable for approval, indicate there are several 
areas where the b ills  will additionally impact the department.

A. One Time Costs:
a) Computer program for 

Class B documents
b) Data conversion, regulation 

and procedural manual writing, 
training, reproduction, 
advertising and associated 
travel costs

c )  Equipment costs Total
($150.0 FY

B. Continuing Costs Starting FY 36:
a) One permanent full-time position 

to handle Class B document 
recording

b) Miscellaneous additional 
supplies

c )  Travel costs
Total

$ 50.0

127.0

5.0 
$ 182.0

85 - $32.0 FY 86)

$ 26.0

8.0

3.0
$ 37.0
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HB 342 SB 245 
on

R e c o r d i n g

S u m m a ry

The bill deals w i t h  the r e c o rding s y s t e m  and with
do c u m e n t s  that m a y  be recorded.

A l t h o u g h  its p u r p o s e s  have been e x p anded over time, 
p r i m a r i l y  the recording s ystem p r o v i d e s  a record of documents 
a f f e c t i n g  real property; that is, land and things fi xed to land.

The bill does not change this basic purpose, nor does 
it ch ange the legal effect of recording a real p r o p e r t y  document, 
or failing to record it.

The bill (1) g a t h e r s  t o g e t h e r  and c l a r i f i e s  state law
on recording, and (2) provides a s t r u c t u r e  that will make
p o s s i b l e  the use of a d v an ced t e c h n o l o g y  for transmitting, 
indexing, storing, retrieving and s e a r c h i n g  title documents.

The goal to be reached e v e n t u a l l y  under the bill is
central storage from which the image of a d o c ument  m a y  be c alled
up on a remote terminal, viewed, a n d  copied.

Each existing recording d i s t r i c t  may be included in the 
central system as it is ready and as f unds are a p p r o p r i a t e d  for 
the transition.

The bill corrects fuz zy s t a t u t o r y  langu age on filing
(storing original documents) and recor d i n g  (copying and storing 
copies) .

Be cause of the many uses of a su bdiv i s i o n  plat, the
bill p r o v i d e s  for filing and re taining an o r i ginal plat in the 
r e c o r d e r ' s  o ffice or other o f f i c e  under the recorder's
authority. He,'ever, a plat that is filed is also to be
recorded. In that way the recorded plat, like any other recorded 
document, can be v i ewed and copied at a remote terminal.

The bill p r o vide s for r e c o rdi ng two clas ses of
documents. Class A documents are c o n v e y a n c e s  of inter e s t s  in
real property, and other docume nts p r e s e n t l y  recordable. C l a s s  B 
documents, s eparatel y stored and indexed, are all other documents 
ca p a b l e  of being copied by the r e c o r d e r ' s  equipment. C l o ^ s  B 
recording is solely for the c o n v e n i e n c e  of p e r s o n s  w h o  w i s h  a 
p e r m a n e n t  repository. Class B r e c o r d i n g  w o u l d  h a v e  no legal
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e f f e c t . The commentary i n  t h i s  b i n d e r  c o n t a i n s  f u r t h e r  d e s c r i p t i o n  o f  t h e  g e n e r a l  f e a t u r e s  o f  t h e  b i l l  fo l lov/e d by a s e c t i o n - b y - s e c t i o n  a n a l y s i s .
£t.atj. is The b i l l  i s  i n t r o d u c e d  i n  b o th  h o u s e s  f o r  g r e a t e r  f l e x i b i l i t y  and f o r  t h e  p o s s i b i l i t y  o f  j o i n t  h e a r i n g s  s h o u ld  t h a t  be t h e  c h o i c e  o f  t h e  house  and s e n a t e  c o m m i t t e e s .S t a t u s  g o i n g  i n t o  t h e  S e c o n d  S e s s i o n  o f  t h e  T h i r t e e n t h  L e g i s l a t u r e :  I n  House and S e n a t e  L a b or  and Commerce C o m m it t e e s ,  t h e  f i r s t  c o m m i t t e e s  o f  r e f e r e n c e .  Second r e f e r e n c e :  House and S e n a t e  J u d i c i c i r y  C o m m i t t e e s .
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M E M O R A N D U M

TO:

FROM:

DATE:

RE:

Senator  R i chard I. Eliason, Chairman 
S enate L a b ^ r  and Commerce Committee 
ATTN: Sheila Peterson

Dick Regan, Research D i r e c t o r  
A l a s k a  Code Revision Commission- W

A p r i l  13, 1983 V

SB 244, 245, 246

E n c l o s e d  is a m e m o r a n d u m  dated April 11, 1983, 
a d d r e s s e d  to Rep res e n t a t i v e  Walt Furnace, Chairman, House Labor 
and C o m m e r c e  Committee.

A  co py went to Senator Vic Fischer. Since his State 
A f f a i r s  Commi t t e e  has w aived  referral to your committee, I p r o­
vide you a copy of what Senator F i s c h e r  received.

D R :chw

E n c l o s u r e
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C X S C U T I V C  S E C R C T A H Y  

B IL LY  G. B EP R IE R

TO: R e p r e s e n t a t i v e  Walt Furnace, Chair m a n
H o u s e  Labor and Comme rce C o m m ittee

Senator V i c  Fischer, C h a i r m a n  
S enate State Affairs C o m m i t t e e

FROM: D i c k  Regan, Research D i r e c t o r  . J)
A l a s k a  Code Revision Commission,. JD .6Y  Y \

DATE: A p r i l  11, 1983

RE: Bills r e f e r r e d  to your committ ees

Bills w e r e  introduced for the code r e v i s i o n  commission 
in b o t h  houses, l a rgely on the a s s u m p t i o n  that j oint hearings 
o f  the c o r r e s p o n d i n g  H o u s e  and S e n a t e  Committe es could be held 
on t h e m .

As it d e v e lope d the first referrals of the bills we re 
n o t  to the same committee s in the S e n a t e  and House. Here are 
the referrals:

C o m m o n  L a w  P r o perty Rules

LaJoov C o  fwj^erce./
HB 340--J u d i c i a r y __________
SB 243-~g n B B S S  *inmmr.i«aW l J u d i ciary

R e a l  P r o p e r t y  Sec ur i t y  Interests

R e c o r d i n g

IIB 34 1--L a b o r  & C o m m e r c e / J u d i c i a r y  
SB 244--Stat e A f f a i r s / J u d i c i a r y

11B 342--L a b o r  & C o m m e r c e / J u d i c i a r y  
SB 245--Sta te A f f a i r s / J u d i c i a r y

C o r p o r a t i o n s

HB 3 4 3 --Labor & C o m m e r c e / J u d i c i a r y  
SB 246-- S t a t e  A f f a i r s / J u d i c i a r y

R e g a r d i n g  the bill for a r e v i s i o n  of the corporations 
code, especially, joint  hearings seem d e s i rab le to the commis-
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sion b e c a u s e  the consu l t a n t  w h o  d e v e l o p e d  the b ill w i t h  the 
c o m m i s s i o n  should be at h eari n g s  for the contin u i t y  and expertise 
he w o u l d  provide. He is P r o f e s s o r  Daniel Wm. Fessler, an 
a u t h o r i t y  on c o rporation s law, a p r o f e s s o r  at the U n i v e r s i t y  of 
California, Davis, and f r e q u e n t l y  a visiting p r o f e s s o r  at l e a d­
ing l a w  schools. A s i d e  from the cost factors in h a v i n g  F e s s l e r  
h e r e  for d u p l i c a t e d  hearings, there ore class schedules and 
confl i c t s  w i t h  other obl iga t i o n s  to be consid e r e d  w h e n e v e r  he 
is c alled upon.

Perhaps  there are problems in scheduli ng joint hea r 
i n g s , c o n s i d e r i n g  the r e f e rrals g i v e n  these bills. But I w o u l d  
like to talk w i t h  y o u  about the p r o s p e c t  for this k i n d  of 
c o m m i t t e e  w o r k  to assure  efficient exposure of the bills at as 
low cost as is practicable.

T h e r e  is also a q u e s t i o n  w h e t h e r  a m e e t i n g  of the 
code r e v i s i o n  c ommission  can be s c h e d u l e d  at the same time the 
bills are taken up in c o m m ittee so commis s i o n  m e mbers  could 
a n s w e r  q u e s tions  about the bills. A n d  I am a v a i l able any time 
to a n s w e r  questions about the bills, a l t houg h I have not been 
intima t e l y  involve d in p r e p a r a t i o n  of the corporations  code.

To condense this m emorandum : The commissi on's members,
P r o f e s s o r  F e s s l e r  and I w i l l  be happy to assist as w e  can. I 
w o u l d  like to discuss at some time convenient for y o u  h o w  this 
best can be done.

D R :chw
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MEMORANDUMTo: S e n a t e  J u d i c i a r y  C o m m itte e :B i l l  R ay ,  Chairm an J o e  J o s e p h s o n ,  V i c e  Cha irm an R i c h a r d  I .  E l x a s o n  F r i t ^  P e t t y j o h n  R o b e r t  H„ Z i e g l e r  S e n a t o r  Ja lr n a r  M. K e r t u l l a ,  P r e s i d e n t  o f  S e n a t eFrom: S t a n l e y  H. Reitm anRe:  SB 246An A c t  R e v i s i n g  t b e  C o r p o r a t e  Code
I t  i s  my u n d e r s t n d i n g  S e n a t o r  J o s e p h s o n  w i l l  c o n d u c t  a su b c o m m itte e  s e s s i o n  i n  A n ch o rag e  onS a t u r d a y ,  A p r i l  21,  1984 a t  9:00 a .m .1024 West S i x t h  Avenuet o  c o n s i d e r  SB 246, An A c t  R e v i s i n g  t h e  C o r p o r a t e  Code— a b i l l  s p o n s o r e d  by t h e  A l a s k a  Code R e v i s i o n  Com m ission l a r g e l y  u t i l i z i n g  t h e  work p r o d u c t  o f  P r o f e s s o r  Dan F e s s l e r  from C a l i f o r n i a .To a s s i s t  you i n  e v a l u a t i n g  t h e  s u b j e c t  b i l l , I  am e n c l o s i n g  f o r  yo u r  c o n v e n i e n c e ,  t h e  f o l l o w i n g  m a t e r i a l s  p r e v i o u s l y  made a v a i l a b l e  t o  S e n a t o r  J o s e p h s o n  ( i n c l u d i n g  a s e l f  e x p l a n a t o r y  l e t t e r  o f  S e n a t o r  J o s e p h s o n )  r e g a r d i n g  th e  p r o s p e c t i v e  s u b co m m itte e  h e a r i n g  i n  A n c h o r a g e :(1) March 12,  1984 l e t t e r  o f  t h e  u n d e r s i g n e d  t o  S e n a t o r  J o s e p h s o n ,  r e g a r d i n g  ( i )  t h e  b ac k g ro u n d  o f  A l a s k a ' s  e x i s t i n g  c o r p o r a t e  s t a t u t e ,  ( i i )  t h e  R e v i s e d  Model A c t  r e l e a s e d  i n  1983 by t h e  A m e r ic a n  Bar A s s o c i a t i o n ,  ( i i i )  c l o s e  c o r p o r a t i o n s ,  and ( i v )  t h e  p u r p o r t e d  or  a l l e g e d  needs o f  N a t i v e



M e m o r a n d u m  ( C o n t i n u e d )

P a g e  - 2 -

c o :- :p o ra t io n s  f o r  a r e v i s i o n  o f  t h e  e x i s t i n g  s t a t u t e ,  p l u s  (v) o t h e r  r e l e v a n t  comments E x h i b i t  A(2) March 36,  1984 l e t t e r  o f  S e n a t o r  J o s e p h s o n  t o  t h e  u n d e r s i g n e d E x h i b i t  B(3) March 30,  1984 l e t t e r  o f  u n d e r s i g n e d  t o  S e n a t o r  J o s e p h s o n  (a cc om p an ied  by a p o s i t i o n  p a p e r  or  memorandum by P r o f e s s o r  F e s s l e r  t o  t h e  A l a s k a  Code R e v i s i o n  Commission d e a l i n gw i t h  t h e  t o p i c  o f  c l o s e  c o r p o r a t i o n s )  E x h i b i t  C(4) March 30, 1984 t r a n s m i t t a l  l e t t e r  o f  u n d e r s i g n e d  t o  S e n a t o r  J o s e p h s o n  a c co m pa n ie d  by t h e  March 30,1984 r e p o r t  t o  t h e  ( i )  House J u d i c i a r y  and ( i )  House La b o r  and Commerce C o m m i t t e e s ,  by a T a sk  F o r c e ^  o f  A l a s k a n  l a w y e r s  c r i t i q u i n g  P r o f e s s o rF e s s l e r ' s  Code (SB 246, HB 343) E x h i b i t  DAs you w i l l  n o t e ,  t h e  A l a s k a n  la w y e r  t a s k  f o r c es u g g e s t s  (page 4 o f  l e t t e r  o f  R i c h a r d  B l o c k ,  T a s k  Group C h a ir m a n ) ,  a c t i o n  on t h e  s u b j e c t  SB 246 (HB 343) be d e f e r r e d  u n t i l  n e x t  s e s s i o n  t o :(a) g i v e  t h e  L e g i s l a t u r e ,  Code R e v i s i o n  C o m m is s io n ,  and t h e  p u b l i c  a m e a n i n g f u l  o p p o r t u n i t y  t o  f u l l y  c o n s i d e r  t h e  r e v i s e d  Model A c t  (o f  t h e  A m e r ic a n  Bar A s s o c i a t i o n ) ;(b) g i v e  a l l  s e c t o r s  c "  th e  b u s i n e s s  community an o p p o r t u n i t y  t o  c o n s i d e r  and p r o p o s e  s p e c i f i c• amendments;(c) e x p l a i n  t o  th e  n o n - l a w y e r  b u s i n e s s  community t h e  L e g i s l a t u r e ' s  i n t e r e s t  i n  r e v i s i n g  t h e  Code and s e e k  an e x p r e s s i o n  o f  s u p p o r t  or  c o n c e r n  from a f f e c t e d  e c o n o m ic  s e c t o r s .The T a sk  Group i s  p r e p a r e d  t o  work w ith  t h e  A l a s k aL e g i s l a t u r e ,  t h e  A l a s k a  Code R e v i s i o n  Com m issio n and one o r  more e c o n o m i s t (s ),  b u s i n e s s  l e a d e r ( s ) ,  i n v e s t o r ( s ) ,  j u r i s t vs ) ,  a c a d e m i c i a n (s ) p l u s  a c t u a l  and p o t e n t i a l  e n t e r p r e n e u r s ,  t o1 .  D a v id  B e n d e l l ,  R i c h a r d  B l o c k ,  J u l i u s  B r e c h t ,  B r i a n  B r u n d in ,  Mark C o p e l a n d ,  Ken E g g e r s ,  B ruce F r e n z e l ,  Ray G a r d n e r ,  J o h n  Norman, S t a n  Reitm an R i c h a r d  R o s s t o n .
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c a r e f u l l y  and c o m p r e h e n s i v e l y  r e v ie w  t h e  e x i s t i n g  A l a s k a  s t a t u t e ,  t h e  p r o p o s e d  A l a s k a  Code R e v i s i o n  C o m m i s s i o n / F e s s l e r  Code (SB 2 4 6 ) ,  t h e  A m e r ic a n  Bar A s s o c i a t i o n  R e v i s e d  Model Act^  and any and a l l  o t h e r  r e l e v a n t  s o u r c e s  t o  d e v e l o p  a modern, f l e x i b l e  and c o m p r e h e n s iv e  new c o r p o r a t i o n  cod e f o r  A l a s k a .B e f o r e  we d i s c a r d  t h e  e x i s t i n g  s t a t u t e ,  we s h o u l d  be s u r e  we a r e  a d o p t i n g ,  c o n s i s t e n t  w it h  A l a s k a n  i n t e r e s t s  and n e e d s ,  t h e  v e r y  b e s t  code f o r  A l a s k a .

2 .  D e v e l o p e d  o v e r  a p e r i o d  o f  a p p r o x i m a t e l y  f o u r  y e a r s(1979-1983) by a n a t i o n w i d e  group o f  e x t r e m e l y  a b l e  and p r e s t i g i o u s  p r a c t i t i o n e r s  and a c a d e m i c i a n s  w i t h  v a r i e d  and e x t e n s i v e  e x p e r i e n c e .

R e s p e c t f u l l y , . ,
S t a n l e y  H. Reitman
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S e n a t o r  J o s e p h  P.  J o s e p h s o n  A l a s k a  S e n a t e  C a p i t o l ,  Room 508/510 J u n e a u ,  A l a s k a  99811 Re: S e n a t e  3 i l l  246An A c t  R e v i s i n g  t h e  C o r p o r a t i o n  CodeDear S e n a t o r  J o s e p h s o n :As a f o l l o w - u p  t o  my t e l e p h o n e  c a l l  t o  you on F r i d a y ,  March 9 ,  1984 r e g a r d i n g  SB 246, "An A c t  R e v i s i n g  The C o r p o r a t i o n  C o d e " ,  hserif i n  summary form a r e  t h e  r e a s o n s  I  s u g g e s t e d  th e  J u d i c i a r y  Com m ittee  o f  t h e  S e n a t e  s h o u l d  d e l a y  a c t i n g  on t h i s  b i l l  u n t i l  a t  t h e  minimum, t h e  end o f  March 1904, t o  a l l o w  a group o f  l a w y e r s  ( th e  A l a s k a  T a sk  Group) who a r e  c u r r e n t l y  r e v i e w i n g  SB 246 and r e l a t e d  HB 343, t im e  t o  make a r e p o r t  t o  t h e  l e g i s l a t i v e  c o m m it t e e s  c o n s i d e r i n g  the  s u b j e c t  c o r p o r a t i o n  code b i l l .(1) G o a l s .I  am s u r e  t h e  ( i )  A l a s k a  L e g i s l a t u r e ,  ( i i )  A l a s k a  Code Review Com mission (ACRC),  ( i j . i )  A l a s k a  j u d i c i a r y ,  ( i v )  A l a s k a  B a r ,  and (v) A l a s k a  p u b l i c ,  w i l l  r e a d i l l y  a g r e e  t h a t  we want t h e  b e s t  a v a i l a b l e  l e g i s l a t i v e  p r o d u c t  f o i  A l a s k a .  I f  t h e  e x i s t i n g  s t a t u t e  i s  r i p e  t o  be upd ated  and o v e r h a u l e d  U n d  I  c o n c u r  i n  such c o n c l u s i o n ) ,  l e t ' s  g e t  t h e  b e s t  co d e  we c a n — i r r e s p e c t i v e  o f  who g e t s  t h e  c r e d i t ,  p l a u d i t s  or g o l d  i t a r s — c o n s i s t e n t ,  o f  c o u r s e ,  w i t h  r e l a t e d  o b j e c t i v e s  o f  p r e a i c t a b i 3 . i t / ,  f l e x i b i l i t y  and c o s t .(2) B ackground o f  A l a s k a ' s  E x i s t i n g  S t a t u t e / M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t .A l a s k a ' s  e x i s t i n g  c o r p o r a t i o n  erode i s  e s s e n t i a l l y  t h e  Model B u s i n e s s  C o r p o r a t i o n  A c t  (MBCA) a s  . i t  e x i s t e d  An or a b o u t  1953, w i t h  a number b u t  by ro means a l l  o f  s u b s e q u e n t  amendments or  e m b e l l i s h m e n t s  t h e r e t o .
EXHIBIT A
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Some o f  t h e  most a b l e  and p r e s t i g i o u s  p r a c t i t i o n e r s  and a c a d e m i c i a n s  t h r o u g h o u t  t h e  n a t i o n ,  d e v e l o p e d  t h e  MBCA. The A c t  c o n t a i n i n g  a number o f  o p t i o n a l  and a l t e r n a t i v e  p r o v i s i o n s  has s i n c e  been r e v i s e d  from t im e  t o  t i m e ,  l a r g e l y  i n  p i e c e m e a l  f a s h i o n .  A volume o f  o f f i c i a l  form s f o r  t h e  MBCA p r e p a r e d  under th e  a u s p i c e s  o f  t h e  Com mittee on C o n t i n u i n g  L e g a l  E d u c a t i o n  o f  th e  A m e rica n  Law I n s t i t u t e  has  a l s o  p ro ven  t o  be h e l p f u l  t o  p r a c t i t i o n e r s  and t h e  p u b l i c .I n  1960 under t h e  g u i d a n c e  o f  t h e  A m e rica n  Bar F o u n d a t io n  and t h e  ABA C o m m itte e ,  t h e  MBCA A n n o ta te d ^  was p u b l i s h e d .  A t  such time t h e  MBCA had been used a s  th e  b a s i s  f o r  th e  new b u s i n e s s  c o r p o r a t i o n  a c t s  o f :W i s c o n s i n 1951 V i r g i n i a 1956Oregon 1953 North Dakota 1957D . C . 1954 A l a s k a 1957T a xas 1955 C o l o r a d o 1958Iowa 1959By 1970, t h e  e d i t o r s  o f  MBCA A n n o t a t e d  ( t h e n  i n  i t s  Second E d i t i o n )  n o te d  t h a t  tw e n t y - o n e  (21) s t a t e s  ( i n c l u d i n g  A l a s k a  and Oregon) had by such t ime u t i l i z e d  t h e  MBCA a s  t h e  b a s i s  f o r  t h e i r  a c t s  and a n o t h e r  n in e  (9) s t a t e s  had employed s i g n i f i c a n t  p o r t i o n s  t h e r e o f .In  1969 th e  Model A c t  i t s e l f  was r e v i s e d  b e c a u s e  o f  th e  then a c c u m u l a t e d  amendments. I n  or  a b o u t  1979, a f u r t h e r  and c o m p r e h e n siv e  ( th e  f i r s t  i n  r o u g h l y  30 y e a r s )  r e v i s i o n  p r o j e c t  was u n d e r t a k e n  by t h e  ABA C o m m itte e ,  c u l m i n a t i n g  i n  t h e  r e l e a s e  o f  an e x p o s u r e  d r a f t  (with comments) i n  March 1983. A t t a c h e d  h e r e t o  a s  A p p en dix  1 i s  th e  " I n t r o d u c t i o n "  t o  t h e  ABA R e v i s e d  MBCA. The May 1983 i s s u e  o f  th e  B u s i n e s s  La w y e r2 c a l l e d  a t t e n t i o n  t o  and r e p o r t e d  on such ABA r e v i s i o n  p r o j e c t .

1.  c o n t a i n s  a c o m p r e h e n siv e  a n a l y s i s  o f  th e  b u s i n e s s  c o r p o r a t i o n  a c t s  o f  a l l  s t a t e s ,  a n n o t a t i o n s  t h e r e t o  and c o m p a r is o n s  t o  the  MBCA, t o g e t h e r  w i t h  commentary and b i b l i o g r c \ p h i c a l  n o t e s .2. p r o d u c t  o f  th e  S e c t i o n  o f  C o r p o r a t i o n ,  B an k in g  and B u s i n e s s  Law o f  t h e  Am erican Bar A s s o c i a t i o n .
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I n  t e l e p h o n e  c o n v e r s a t i o n s  w i t h  M e s s r s .  H am ilto n ^  and G o l d s t e i n , ^  t h e  a u t h o r s  o f  Ap p en dix  1,  h e r e  i s  t h e  a n t i c i p a t e d  t i m e t a b l e  f o r  t h e  f i n a l i z a t i o n  o f  t h e  ABA r e v i s i o n  p r o j e c t : ( i )  A p r i l  1984 -  t h e  R e v i s e d  MBCA w i l l  be a p p roved  on or  a b o u t  A p r i l  7,  1984, w it h  a few a n t i c i p a t e d  minor c h a n g e s  from t h e  March 1983 e x p o s u r e  d r a f t ;( i i )  J u n e  1984 -  t h e  r e v i s i o n  w i l l  go t o  t h e  p r i n t e r  f o r  p u b l i c a t i o n  by t h e  end o f  J u n e  .1984.Accom panying t h e  R e v i s i o n  w i l l  be two (2) o p t i o n a l  s u p p le m e n ts  i n t e n d e d  t o  complement and augment t h e  R e v i s i o n ,  i n  two v i t a l  a r e a s : (a) c l o s e  c o r p o r a t i o n s  -  see  A p p e n d ix  2 f o r  r e p o r t  o f  t h e  ABA C o m m ittee;(b) p r o f e s s i o n a l  c o r p o r a t i o n s  ( fo r m in g  p a r t  o f  t h e  March 1983 e x p o s u r e  d r a f t ) .A l t h o u g h  A l a s k a  h as  not  k e p t  up t o  d a t e  w i t h  a l l  o f  th e  amendments t o  t h e  MBCA s i n c e  1953, t h e  A l a s k a  s t a t u t e  ( i)  has n e v e r t h e l e s s  been r e a s o n a b l y  e f f e c t i v e  and ( i i )  i t  has  been c o m f o r t i n g  t o  " o u t s i d e "  i n v e s t o r s ,  l e n d e r s  and b u s i n e s s  c o n c e r n s  t o  be a d v i s e d  t h a t  we have th e  b a s i c  MBCA i n  A l a s k a .
(3) The Two P r o j e c t s — ACRC and ABA.I n  1979, t h e  ACRC began a m a jo r  p r o j e c t - - r e v i s i o n  o f  T i t l e  10 -  C o r p o r a t i o n s  and A s s o c i a t i o n s ^  -  u t i l i z i n g  to  a f a i r  d e g r e e  an o u t s i d e  c o n s u l t a n t . 6 a d r a f t  o f  a new c o r p o r a t e  code f o r  A l a s k a  was c o m p le t e d  i n  November 1980 and embodied i n t o  a b i l l  i n t r o d u c e d  i n  t h e  T w e l f t h  L e g i s l a t u r e  and a g a i n  i n  t h e  c u r r e n t  T h i r t e e n t h  L e g i s l a t u r e  (SB 246) .
3 .  P r o f e s s o r  o f  B u s i n e s s  Law a t  th e  U n i v e r s i t y  o f  T e x a s  S c h o o l  o f  Law.4. Chairm an o f  t h e  Com m ittee on C o r p o r a t e  Laws.5 .  1981 A n n u al  R e p o r t  o f  ACRC.6 .  P r o f e s s o r  D a n i e l  F e s s l e r  from C a l i f o r n i a .
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The u n o f f i c i a l  p o s i t i o n  o f  two members o f  t h e  ACRC, a s  e n u n c i a t e d  i n  a m e e t in g  w i t h  f o u r  (4) members o f  t h e  b a r  g roup s t u d y i n g  SB 246, i s  t h a t  i t  i s  s i m p l y  t o o  l a t a  f o r  t h e  R e v i s e d  MBCA t o  be c o n s i d e r e d .  Such p o s i t i o n  i s  wrong— why s h o u l d  A l a s k a  n o t  have an o p p o r t u n i t y  t o  have t h e  v e r y  l a t e s t  and b e s t  t h i n k i n g ,  d r a f t s m a n s h i p ,  e x p e r i e n c e  and p o l i c y  embodied i n  i t s  new c o d e .  A n y t h i n g  l e s s  i s  a d i s s e r v i c e  t o  A l a s k a .
(4) C l o s e  C o r p o r a t i o n s .A number o f  j u r i s d i c t i o n s  i n c l u d i n g  C a l i f o r n i a  and D elaw a re  have i n  r e c e n t  y e a r s  e n a c t e d  c o m p r e h e n s iv e  c l o s e  c o r p o r a t i o n  p r o v i s i o n s  i n t e n d e d  t o  accommodate t h e  needs and e x p e c t a t i o n s  o f  e n t i t i e s  where membership and management i s  s u b s t a n t i a l l y  i d e n t i c a l  and t h e  owner/managers v iew  e a c h  o t h e r  a s  p a r t n e r s  i n  an i n c o r p o r a t e d  p a r t n e r s h i p  s e t t i n g . 7 Some s t a t e s  have b le n d e d  t h e i r  c l o s e  c o r p o r a t i o n  p r o v i s i o n s  t h r o u g h o u t  t h e  b u s i n e s s  c o d e — o t h e r  s t a t e s  employ a s e p a r a t e  c o m p i l a t i o n  o f  i n t e g r a t e d  s e c t i o n s  t o  a c c o m p l i s h  t h e i r  o b j e c t i v e .The c l o s e  c o r p o r a t i o n  p a t t e r n s  a l l o w  d e v i a t i o n  from s t a t u t o r y  norms t h a t  t o  a f a i r  d e g r e e  have been h i s t o r i c a l l y  d i r e c t e d  a t  th e  l a r g e  p u b l i c l y  owned e n t e r p r i s e s ,  i n c l u d i n g  among o t h e r  p r o v i s i o n s :(a) g r e a t e r  i n f o r m a l i t y  on t h e  p a r t  o f  s h a r e h o l d e r s  and d i r e c t o r s ;(b) dow ngrading  t h e  i m p o r t a n c e  o f  t h e  bo ard  o f  d i r e c t o r s  i n  i t s  management o f  t h e  b u s i n e s s  o f  the  c o r p o r a t i o n ,  or  even e l i m i n a t i n g  t h e  need f o r  a board a l t o g e t h e r ;(c) g r e a t e r  or  l e s s e r  th a n  normal quorum or v o t i n g  r e q u i r e m e n t s  f o r  s h a r e h o l d e r  or d i r e c t o r  powers;(d) e n fo r c e m e n t  o f  n o n - j u d i c i a l  d i s s o l u t i o n  by t h e  h o l d e r s  o f  fewer th a n  2/3 o f  t h e  s h a r e h o l d e r s  or  w h a te v e r  t h e  p r e s c r i b e d  s t a t u t o r y  norm i s ;(e) r e s t r i c t i o n s  on d i s p o s i t i o n  o f  s h a r e s -( f )  b u y - s e l l  co m p acts  among s h a r e h o l d e r s .7 .  For  e x a m p le — ( i )  t h e  f a m i l y  c o r p o r a t i o n  and ( i i )  th ec o r p o r a t i o n  w i t h  a m in im al  number o f  s h a r e h o l d e r s  a l l  or p a r t  o f  whom a r e  a c t i v e  i n  management.
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Some o r  a l l  o f  t h e  f o r e g o i n g  p r o v i s i o n s  have h i s t o r i c a l l y  been u t i l i z e d  by s o p h i s t i c a t e d  p r a c t i t i o n e r s  i n  s h a r e h o l d e r  a g r e e m e n t s  (and sometim es i n  b y - l a w s  and a r t i c l e s  o f  i n c o r p o r a t i o n )  w i t h  or w i t h o u t  e x p r e s s  s t a t u t o r y  o r  j u d i c i a l  b l e s s i n g . The e n c l o s e d  d r a f t  o f  t h e  C l o s e  C o r p o r a t i o n  Supple ment ( t h e  i n c o r p o r a t o r s  need n o t  u t i l i z e  i t )  i s  a l s o  worthy o f  c a r e f u l  c o n s i d e r a t i o n  by t h e  A l a s k a  l e g i s l a t u r e  b e f o r e  an y  new code i s  e n a c t e d ,  g i v e n  t h e  s i g n i f i c a n t  number o f  s m a l l  c l o s e l y  h e l d  c o r p o r a t i o n s  i n  A l a s k a .  N o te  f o r  exa m ple  t h e  c o d i f i c a t i o n  i n  t h e  S upple m en t  o f  c u s to m a r y  p r a c t i c e s  used by e x p e r i e n c e d  p r a c t i t i o n e r s  t o  a c h i e v e  t h e  o b j e c t i v e s  and e x p e c t a t i o n s  o f  i n v e s t o r s  i n  c l o s e  c o r p o r a t i o n s ,  p l u s  t h e s e  o t h e r  f e a t u r e s  (not  i n t e n d e d  t o  be e x h a u s t i v e ) :(a) r e d u c t i o n  i n  amount o f  l e g a l  d r a f t i n g  t h a t  w i l l  have t o  be done i n  r o u t i n e  i n c o r p o r a t i o n s  o f  c l o s e  c o r p o r a t i o n s ;(b) s e t  o f  s t a t u t o r y  or  s t a n d i . r d i z e d  t r a n s f e r  r e s t r i c t i o n s  ( i f  you want them);(c) s t a n d a r d i z e d  b u y - s e l l  a g r e e m e n t s  ( i f  you want t h e m ) ;(d) e l e c t i o n  n ot  t o  have a board o f  d i r e c t o r s ;(e) power i n  th e  s h a r e h o l d e r s ,  a k i n  t o  t h a t  o f  a g e n e r a l  p a r t n e r  i n  U n ifo rm  P a r t n e r s h i p  A c t ,  t o  d i s s o l v e  t h e  c o r p o r a t i o n .
(5) The P u r p o r t e d  Needs o f  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  (ANCSA) C o r p o r a t i o n s  and A l l e g e d  C u r r e n t  P ro b lem s w it h  E x i s t i n g  S t a t u t e .I n  a l e t t e r 8 t o  S e n a t o r  Ray on May 3, 1983, p l u s  p u b l i c  t e s t i m o n y  by r e p r e s e n t a t i v e s  o f  th e  ACRC on F e b r u a r y  24,  1984 i n  A n c h o r a g e ,  and i n  a number o f  i n f o r m a l  c o n v e r s a t i o n s
8.  T r a n s m i t t a l  l e t t e r  under s i g n a t u r e  o f  t h e  c h a ir m a n  o f  th e  ACRC ac com pa n yin g  a d r a f t  o f  t h e  s u b j e c t  b i l l .
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w i t h  two members o f  t h e  ARRC, t h e  s u p p o r t  o f  an A l a s k a  F e d e r a t i o n  o f  N a t i v e s  (AFN) Subcom m ittee  ( a p p a r e n t l y  c r e a t e d  to  c o n s i d e r  t h e  s u b j e c t  b i l l )  f o r  t h e  new ACRC c o d e ,  has been v i g o r o u s l y  a s s e r t e d .  M o r e o v e r ,  we a r e  t o l d ,  v a r i o u s  n a t i v e  c o r p o r a t i o n s  have fou n d  t h e  e x i s t i n g  A l a s k a  s t a t u t e  i n a d e q u a t e  f o r  t h e i r  c u r r e n t  needs and c l e a r l y  i n a d e q u a t e  f o r  t h e  f o r t h c o m i n g  1991 e v e n t s  embodied i n  t h e  e x i s t i n g  ANCSA s t a t u t e .I  have w i t h i n  t h e  p a s t  week p e r s o n a l l y  t a l k e d  w ith  a number o f  l a w y e r s  who work e v e r y  day on l e g a l  m a t t e r s  o f  one or more ANSCA e n t i t i e s ,  and t h e  message I  g o t  from them i s  t h i s  i n  e s s e n c e : (a) t h e y  have n o t  p e r c e i v e d  any s i g n i f i c a n t  o verw h e lm in g  p rob le m s i n ,  or c r e a t e d  b y ,  t h e  e x i s t i n g  A l a s k a  s t a t u t e ,  a s  i t  p e r t a i n s  t o  n a t i v e  c o r p o r a t i o n s  or  i n t e r e s t s ;(b) t h e  s u p p o r t  g i v e n  t o  t h e  ACRC b i l l  by t h e  AFN S u b co m m itte e  was grounded on t h e i r  b e i n g  a d v i s e d  e n a c t m e n t  was a r e l a t i v e l y  s u r e  t h i n g  and on a number o f  t r a d e - o f f s  t h e y  r e c e i v e d ;(c) t h e  n a t i v e  l a w y e r s  f u r t h e r  i n d i c a t e d  a n a t i o n a l  a c t  w i t h  th e  o p p o r t u n i t y  f o r  d evelo p m en t  and e v o l u t i o n  based  on n a t i o n w i d e  e x p e r i e n c e s  ca n  be v e r y  b e n e f i c i a l  t o  a l l  A l a s k a n s  i n c l u d i n g  ANSCA and o t h e r  N a t i v e  c o r p o r a t i o n s .
(6) The I n a d e q u a t e  D i s c l o s u r e  and E x p l a n a t i o n  o f  t h e  H i s t o r y  o f  t h e  MBCA.The ACRC i n  t h e  May 3, 1983 t r a n s m i t t a l  l e t t e r  under s i g n a t u r e  o f  i t s  C h a ir m a n ,  t o  S e n a t o r  R a y ,  ir.  i d e n t i f y i n g  and c h a r a c t e r i z i n g  t h e  c u r r e n t  A l a s k a  S t a t u t e ,  a s  t a k e n  " o f f  the  r a c k " ,  " n e v e r  i n t e n d e d  f o r  A l a s k a " ,  and b a s e d  on Oregon law,  f a i l e d  t o  a c c u r a t e l y  and f a i r l y  i n f o r m  th e  r e a d e r  o f  the  b a c kground o f  t h e  a c t ,  i n c l u d i n g  t h e  h i g h  d e g r e e  o f  s c h o l a r s h i p ,  c r a f t s m a n s h i p  and v a r i e d  e x p e r i e n c e  o f  l a w y e r s  and s c h o l a r s  t h r o u g h o u t  th e  n a t i o n ,  brought,  t o  be a r  on t h e  o r i g i n a l  model a c t  (as w e l l  a s  on s u b s e q u e n t  amendments and t h e  c u r r e n t  ADA r e v i s i o n  p r o j e c t ) . The c u r r e n t  ADA r e v i s i o n  c l e a r l y  e x e m p l i f i e s ,  once a g a i n ,  th e  b e n e f i t  o f  b r i n g i n g  to  b e a r  on t h e  s u b j e c t  m a t t e r  th e  c o l l e c t i v e  e x p e r i e n c e ,  s c h o l a r s h i p ,  s k i l l s  and wisdom o f  p e o p l e  from a l l  o v e r  th e  c o u n t r y .  I n c i d e n t a l l y ,  t h e  March 1983 ADA

It



S e n a t o r  J o s e p h  P. J o s e p h s o n

M a r c h  1 2 ,  1 9 8 3

P a g e  - 7 -

Com mittee e x p o s u r e  d r a f t  i n c l u d i n g  comments,  i s  a v a i l a b l e  from t h e  ABA o f f i c e  i n  C h i c a g o  f o r  $15 p e r  copy i n c l u d i n g  s h i p p i n g  c o s t s .
(7) Summary. (a) A l a s k a  s h o u ld  have t h e  b e s t  p r o d u c t  o b t a i n a b l e — one t h a t  i f  a t  a l l  p o s s i b l e  i s  n a t i o n a l  i n  a p p ro a ch  and s co p e  ( i n  p a r t  t o  e n c o u r a g e  t h e  f r e e  f l o w  o f  b u s i n e s s ,  commerce,  i n v e s t o r s  and l e n d e r s  between A l a s k a  and o t h e r  j u r i s d i c t i o n s ) .(b) T h e r e  s im p ly  a r e  no u r g e n t  or  i m m e d i a t e l y  f o r e s e e a b l e  n e e d ( s ) ,  o f  e i t h e r  n a t i v e  o r  n o n - n a t i v e  c o r p o r a t i o n s ,  or  g r o u p s  i n  A l a s k a ,  f o r  t h e  r e v i s i o n  o f  our c o r p o r a t e  code b e f o r e  c a r e f u l l y  and f u l l y  c o n s i d e r i n g  th e  ABA r e v i s i o n  t o g e t h e r  w i t h  t h e  r e l a t e d  c l o s e  c o r p o r a t i o n  and p r o f e s s i o n a l  c o r p o r a t i o n  s u p p le m e n ts  t h e r e t o ,(c) The ACRC has t h e  r e s o u r c e s  and th e  d u ty  to r e v ie w  and c a r e f u l l y  c o n s i d e r  t h e  p r o p o s e d  c o r p o r a t i o n  code r e v i s i o n  o f  the  Am erican Bar A s s o c i a t i o n ,  b e f o r e  v i g o r o u s l y  p ro m o tin g  i t s  own p r o d u c t  ( t h e  F e s s l e r  C o d e ) .

The A l a s k a  Bar and more p a r t i c u l a r l y ,  t h e  members p r a c t i c i n g  i n  t h e  c o r p o r a t e  a r e a ,  have c l e a r l y  not  been d i l i g e n t  o v e r  th e  y e a r s  ir.  h e l p i n g  t o  keep our A c t  up t o  d a t e ,  or i n  a p p r o p r i a t e l y  r e s p o n d i n g  t o  th e  ACRC r e v i s i o n  p r o j e c t .  N o n e t h e l e s s ,  p e r s o n a l  p r i d e  and d o l l a r s  s p e n t  to  d a t e  s h o u l d  n ot  be d e t e r m i n a t i v e — what i s  v i t a l  i s  t o  g e t  A l a s k a  t h e  b e s t  p r o d u c t  o b t a i n a b l e .I f  a f t e r  a c o m p r e h e n s i v e ,  even handed e v a l u a t i o n  o f  t h e  ABA R e v i s i o n  o f  th e  MBCA i s  made by ( i )  P r o f e s s o r  F e s s l e r ,  ( i i )  t h e  ACRC, ( i i i )  th e  A l a s k a  B a r ,  ( i v )  t h e  AFN, and (v) e t h e r  i n t e r e s t e d  g r o u p s ,  and s u i t a b l e  c o m p a r is o n s  v i s - a - v i s  t h e  c u r r e n t  ACRC p r o d u c t  ( th e  F e s s l e r  Code) e f f e c t e d ,  i t  i s  e n t i r e l y  p o s s i b l e  t h e  F e s s l e r  Code w i l l  be deemed s u p e r i o r - - i f  such  i s  t h e  c a s e ,  I
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am a l l  f o r  t h e  F e s s l e r  C od e;  p r o v i d e d  S e c t i o n  488-*t h e r e o f  i s  e l i m i n a t e d .  One l a s t  t h o u g h t — n o t h i n g  c o n t a i n e d  h erei s  i n t e n d e d  t o  downgrade t h e  s c h o l a r s h i p  o r  e r a f t s m a n s h i p  o fP r o f e s s o r  F e s s l e r , 10 s u b s t a n t i a l l y  r e l i e d  on by t h e  ACRC,nor o f  t h e  l a u d a b l e  m o t i v e s  o f  t h e  ACRC. I  am s im p lys a y i n g — b e f o r e  we l e a p ,  we s h o u l d  be r e a s o n a b l y  s u r a  we have thev e r y  b e s t  f o r  A l a s k a .

SIIR: j fc c :  A l a s k a  Code R e v i s i o n  Com missionJ o h n  W. A b b o t t ,  Chairman L .  S .  K u r t z ,  J r .J u d g e  Thomas B. S t e w a r t  A l a s k a  Bar A s s o c i a t i o n  P a u l  Z.  K e l l y
P o s t s c r i p t  -  A f t e r  p r e p a r i n g  t h i s  l e t t e r ,  I  t a l k e d  w it h  J u d g e  ( R e t . )  Thomas B. S t e w a r t  o f  J u n e a u ,  a member o f  th e  ACRC. J u d g e  S t e w a r t  I  b e l i e v e  i s  w i l l i n g ,  a l b e i t  t h e  e f f o r t  by t h e  A l a s k a  Bar i s  v e r y  l a t e  i n  com ing,  f o r  an e v a l u a t i o n  o f  th e  ACRC Code v i s - a - v i s  t h e  ABA R e v i s e d  MBCA t o  be made, b u t  a p p e a r e d  c o n c e r n e d9 . S e c t i o n  488 im posing  s e c o n d a r y  l i a b i l i t y  on c o r p o r a t e  o f f i c e r s  and d i r e c t o r s  i s  u n f a i r  to  management p e o p l e  ( o f f i c e r s  and d i r e c t o r s )  who l i k e l y  w i l l  be u n w i t t i n g l y  t r a p p e d ,  w i l l  c r e a t e  l i t i g a t i o n ,  o v e r t u r n s  t r a d i t i o n a l  p r i n c i p a l / a g e n t  c o n c e p t s  and r e p r e s e n t s  an o v e r l y  broad c o m p l i c a t i n g  s o l u t i o n  t o  th e  p e r c e i v e d  problem o f  a g g r i e v e d  c o r p o r a t e  c r e d i t o r s  a l l e g e d l y  f r u s t r a t e d  by c o r p o r a t e  m a n i p u l a t i o n (s ).10.  A f t e r  th e  F e b r u a r y  24,  1984 h e a r i n g  i n  A n ch o rag e  on th e  pro p o sed  Cod e ,  I  had th e  o p p o r t u n i t y  t o  d i s c u s s  on the t e l e p h o n e  a number o f  t h e  f e a t u r e s  t h e r e o f  w it h  P r o f e s s o r  F e s s l e r .  He was most g r a c i o u s  in  a n s w e r in g  q u e s t i o n s  p o sed ,  and i n  c o r r e c t i n g  my m i s r e a d i n g  or i n a d e q u a t e  r e a d i n g  o f  a number o f  s p e c i f i c  p r o v i s i o n s  t h e r e o f .  P r o f e s s o r  F e s s l e r  a p p e a r s  more than w i l l i n g  t o  c o n s i d e r  comments and s u g g e s t i o n s  d i r e c t e d  toward h i s  work p r o d u c t .

R e s p e c t f u l l y
/ '• 'S ta n le y  H. Reitman

9



S e n a t o r  J o s e o h  P. J o s e p h s o n

M a r c h  1 2 ,  1 9 8 3

P a g e  - 9 -

a b o u t  t h e  a b i l i t y  t o  c o m p l e t e  such s t u d y  by t h e  end o f  March 1984— a p p a r e n t l y  t o  f a c i l i t a t e  e n a c t m e n t  i n  t h i s  s e s s i o n  or l e g i s l a t u r e  o f  a new c o d e .  My p e r s o n a l  v ie w  i s  t h a t  a d e l a y  t o  t h e  n e x t  l e g i s l a t u r e  t o  g e t  a b e t t e r  c o d e  f o r  A l a s k a  i s  n e i t h e r  u n p a l a t a b l e ,  nor f r a u g h t  w i t h  d a n g e r ,  t o  a f f e c t e d  A l a s k a n s .



INTRODUCTION

b y

E l l i o t t  G o l d s t e i n * *  a n d  R o b e r t  W. H a m i l t o n * * *

THE 1983 REVISED MODEL BUSINESS CORPORATION ACT*

T h e  C o m m i t t e e  o n  C o r p o r a t e  L ow s  h a s  c o m p l e t e d  a m a j o r  

r e v i s i o n  o f  t h e  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t . * * * *  T h e  

C o m m i t t e e  i s  a l s o  i n  t h e  p r o c e s s  o f  o v e r s e e i n g  t h e  p r e p a r a t i o n  

o f  a  t h i r d  e d i t i o n  o f  t h e  m u l t i v o l u m e  M o d e l  B u s i n e s s  C o r p o r a t i o n  

A c t  A n n o t a t e d . T h e  r e v i s e d  M o d e l  A c t ,  i n  i t s  f i n a l  f o r m ,  w i l l  

a l s o  a p p e a r  i n  t h o s e  v o l u m e s .

* T h i s  i s  a n  e d i t e d  v e r s i o n  o f  a n  a r t i c l e  d e s c r i b i n g  t h e  r e v i s e d  
1 9 8 3  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  p r e p a r e d  f o r  
p u b l i c a t i o n  i n  t h e  B u s i n e s s  I , a w v o r .

**  Member  o f  t h e  G e o r g i a  a n d  D i s t r i c t  o f  C o l u m b i a  b a r s .  Mr .  
G o l d s t e i n  p r a c t i e s  l a w  w i t h  P o w e l l ,  G o l d s t e i n ,  F r a z e r  a n d  
M u r p h y ;  h e  i 3  t h e  C h a i r m a n  o f  t h e  C o m m i t t e e  o n  C o r p o r a t e  L a w s .

* **  B e n n o  C .  S c h m i d t  P r o f e s s o r  o f  B u s i n e s s  Law,  T h e  U n i v e r s i t y  
o f  r e x a s  S c h o o l  o f  Law,  A u s t i n ,  T e x a s .  P r o f e s s o r  H a m i l t o n  i s  
t h e  R e p o r t e r  f o r  t h e  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  R e v i s i o n  
P r o j e c t .

** **  T h e  1 90 3  r e v i s e d  M o d e l  A c t  i n c l u d e s  tw o  s u p p l e m e n t s ,  t h e  
M o d e l  P r o f e s s i o n a l  C o r p o r a t i o n  S u p p l e m e n t  a n d  t h e  M o d e l  
S t a t u t o r y  C l o s e  C o r p o r a t i o n  S u p p l e m e n t .  T h e  f o r m e r  w as  f i r s t  
a d o p t e d  by  t h e  C o m m i t t e e  o n  C o r p o r a t e  l a w s  i n  1 9 7 6 ;  i t  h a s  b e e n  
r e v i s e d  a s  p a r t  o f  t h e  M o d e l  A c t  p r o j e c t  a n d  i s  a v a i l a b l e  f o r  
c o m m e n t  w i t h  t h e  e x p o s u r e  d r a f t .  T h e  M o d e l  S t a t u t o r y  C l o s e  
C o r p o r a t i o n  S u p p l e m e n t  wa s  p u b l i s h e d  i n  t h e  N o v e m b e r  : 9 8 L i s s u e  
o f  t h e  B u s i n e s s  L a w y e r  f o r  c o m m e n t  ( 37  BUS. LAW. 1 6 9 ) ,  a n d  
a d o o t e d  b y t h e  C o m m i t t e e  i n  J u n e  1 9 8 2 .  N o t i c e  o f  a d o p t i o n  a n d  
o f  c h a n g e s  made  i n  t h e  c o m m e n t  d r a f t  a p p e a r  i n  t h e  M a r c h  1983 
i s s u e  o f  t h e  B u s i n e s s  L a w y e r . B e c a u s e  o f  i t s  r e c e n t  
p u b l i c a t i o n ,  t h e  C l o s e  C o r p o r a t i o n  S u p p l e m e n t  i s  n o t  i n c l u d e d  i n  
t h e  e x p o s u r e  d r a f t .
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T h i s  a r t i c l e  d e s c r i b e s  t h e  1 9 8 3  r e v i s e d  M o d e l  A c t ,  t h e  

r e a s o n s  f o r  i t s  d e v e l o p m e n t  a t  t h e  p r e s e n t  t i m e ,  a n d  t h e  

p r i n c i p a l  i n n o v a t i o n s  t h a t  h a v e  b e e n  m a d e  i n  t h e  M o d e l  A c t  s i n c e  

i t  w a s  l a s t  p u b l i s h e d  a s  a  c c  ‘ e t e  s t a t u t e  i n  1 9 7 1  i n  t h e  M o d e l  

B u s i n e s s  C o r p o r a t i o n  A c t  A n n o t a i - d  ( S e c o n d  E d i t i o n ) .

J . .  D e s c r i p t i o n  o f  t h e  r e v i s e d  A c t

T h e  1 9 8 3  r e v i s e d  M o d e l  A c t  i s  d e s i g n e d  t o  b e  a  c o n v e n i e n t  

g u i d e  f o r  r e v i s i o n  o f  s t a t e  b u s i n e s s  c o r p o r a t i o n  s t a t u t e s ,  

r e f l e c t i n g  c u r r e n t  v i e w s  a s  t o  t h e  a p p r o p r i a t e  a c c o m m o d a t i o n  o f  

t h e  v a r i o u s  c o m m e r c i a l  a n d  s o c i a l  i n t e r e s t s  i n v o l v e d  i n  m o d e r n  

b u s i n e s s  c o r p o r a t i o n s .  T h e  M o d e l  A c t  i s  d e s i g n e d  f o r  u s e  b y  

b o t h  p u b l i c l y  h e l d  a n d  b y  c l o s e l y  h e l d  c o r p o r a t i o n s ,  a n d  t a k e s  

i n t o  a c c o u n t  t h e  r i g h t s  a n d  d u t i e s  o f  t h e i r  s h a r e h o l d e r s ,  

i n v e s t o r s ,  d i r e c t o r s ,  a n d  m a n g e m e n t ,  a s  w e l l  a s  t h e  i n t e r e s t s  o f  

t h e  s t a t e .

T h e  1 9 8 3  r e v i s e d  M o d e l  A c t  r e p r e s e n t s  t h e  f i r s t  c o m p l e t e  

r e v i s i o n  o f  t h e  M o d e l  A c t  i n  o v e r  30 y e a r s .  T h e  c r e a t i o n  a n d  

r e v i e w  o f  t h i s  r e v i s e d  A c t  h a s  b e e n  a  m a j o r  p r o j e c t  t h a t  h a s  

l a r g e l y  o c c u p i e d  t h e  a t t e n t i o n  o f  t h e  C o m m i t t e e  f o r  t h e  l a s t  

t h r e e  y e a r s .  A l l  s e c t i o n s  a n d  p r o v i s i o n s  o f  t h e  A c t  w e r e  

r e v i e w e d  a n d  a n a l y z e d  i n  l i g h t  o f  t h e  e x p e r i e n c e  w i t h  s i m i l a r  

p r o v i s i o n s  i n  i m p o r t a n t  c o m m e r c i a l  s t a t e s .  I n  a d d i t i o n ,  t h e  

s u g g e s t i o n s  o f  s e v e r a l  c o r p o r a t i o n  s e r v i c e  c o m p a n i e s  w e r e  

s o l i c i t e d .  To  i m p r o v e  t h e  u s e f u l n e s s  o f  t h e  A c t ,  O f f i c i a l  

C om m en t s  h a v e  b e e n  p r e p a r e d  f o r  e a c h  s e c t i o n  t h a t  d e s c r i b e  t h e  

s u b s t a n t i v e  d e c i s i o n s  made  i n  t h e  d r a f t i n g  o f  t h e  s e c t i o n  a n d
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o f t e n  f u r t h e r  e x p l a i n  t h e  m e a n i n g  a n d  p u r p o s e  o f  t h e  s e c t i o n .  

T h e  O f f i c i a l  C o m m e n t s  a l s o  c o n t a i n  s u g g e s t i o n s  a s  t o  p o s s i b l e  

u s e  o f  o p t i o n s  p r o v i d e d  i n  t h e  A c t .  S t a t u t o r y  c r o s s - r e f e r e n c e s  

h a v e  a l s o  b e e n  a d d e d  a f t e r  e a c h  s e c t i o n .

2 .  R e a s o n s  f o r  t h e  d e v e l o p m e n t  o f  a  new  M o d e l  A c t

S e v e r a l  f a c t o r s  e n t e r e d  i n t o  t h e  d e c i s i o n  t o  d e v e l o p  a

r e v i s e d  M o d e l  A c t  a t  t h i s  t i i r . F i r s t ,  a  new  e d i t i o n  o f  t h e

M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t *  A n n o t a t e d  w a s  u n d e r  s e r i o u s  

c o n s i d e r a t i o n .  T h e  S e c o n d  E d i t i o n  o f  t h e s e  v o l u m e s  h a d  b e e n  

p u b l i s h e d  i n  1 9 7 1 ,  a n d  s u p p l e m e n t s  h a d  b e e n  p u b l i s h e d  a s  

s e p a r a t e  v o l u m e s  i n  19 73  a n d  1 9 7 7 ;  t h e r e  w a s  a  n e e d  t o  f u r t h e r  

u p d a t e  t h e s e  v o l u m e s ,  e i t h e r  b y  a  r e v i s i o n  a n d  r e p u b l i c a t i o n  o f  

t h e  e n t i r e  s e t  o r  b y  p u b l i c a t i o n  o f  a n o t h e r  s u p p l e m e n t ,  i n  o r d e r  

t o  c o m p l y  v . i t h  t h e  g u i d e l i n e s  o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n .  

H o w e v e r ,  p u b l i c a t i o n  o f  a  t h i r d  s u p p l e m e n t  w o u l d  make  t h e  USE o f  

t h o s e  v o l u m e s  e v e n  m o r e  u n w i e l d y ,  s o  t h a t  c r e a t i o n  o f  a  new 

t h i r d  e d i t i o n  w a s  a n  a t t r a c t i v e  a l t e r n a t i v e .  R e v i s i o n s  o f  t h e  

M o d e l  A c t  c o u l d  b e  r e a d i l y  c o o r d i n a t e d  w i t h  t h e  d e v e l o p m e n t  o f  a 

new  e d i t i o n  o f  t h e  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  A n n o t a t e d .

S e c o n d ,  t h e  C o m m i t t e e

s u b c o m m i t t e e  a p p o i n t e d  i n  1 97 9  t o  r e v i e w  p o r t i o n s  o f  t h e  A c t  

t h a t  h a d  n o t  b e e n  s t u d i e d  i n  d e t a i l  s i n c e  t h e  M o d e l  A c t  was

T h i s  s t u d y  r e v e a l e d  n u m e r o u s  

t a t e  e x p e r i m e n t a t i o n  h a d  p r o d u c e d

i n n o v a t  i o n

a p p r o p i r a t e  f o r  i n c l u s i o n  i n


