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then you lay them off because they are unskilled to perform the function that
has to be performed. So you end up with two other factors in this. One is,
that when you™re working on a job in such a case, when it"s totally open,
then you bv I in novice help. 1 wcrk in tunnels and off cliffs. If
somebody doesn t know what they are doing, they can end up killing me. There
are not eviough skilled peopLe that are out of the union working in the field
that I*m in, except maybe from down south. 1 travel around, the State. I°m
what you call an "outsider™, but I do a job that cannot be performed b~ the
local community. 1"m very serious about the fact by repealing the Little
Davis Bacon Act, you are going to be causing deaths of people because of the
fact of hiring unskilled people.

Dillingham - David Bouker, Nushagak Electric Co-op & Nushagak Telephone Co-op
- When the 1982 Legislature approved a $539,000 grant to the Nushagak
Electric Co-op for the extension of the waste heat project, from the power
house to the local high school. We were shocked to discover that the wage
rates in the project were in fact mandated by the state because state funds
were to be utilized. We believe this concept to be an unusual application
when electric cooperatives, funded by REA, are exempt under provisions of the
federal Little Davis Baccn Act. The next best thing we felt to do would be
to approach the Legislature with a request to exempt communities, non-profit
agencies, and public utilities operated in a community of 5,000 or less. The
rational behind this request is outlined in HB 304, is that normally the
rural or decentralized ireas of the state, do not enjoy stable economics that
are generally prevelant in the rail belts. We must compensate for this fact
of life, by getting the most out of every dollar that we can and spreading it
out as much as possible. For example, under the existing statutes,a grant to
a rural community at this time would require that the agency receiving the
grant, initiate a health and welfare plan costing at least a $1.75/hour and a
pension plan costing $3.75/hour. There is no provision, whatsoever under the
existing statutes, to recognize health and welfare plans, or pensions already
in effect. It makes one wonder where these numbers came from. In many
cases, this would result in duplicate expenditures that would benefit no one.
but insurance companies and huge pension trusts, run by unions, For example,
Alaska Natives are already covered for haalth and welfare benefits .... the
state law is in fact a better plan, because it is run by the national rural
electric co-operative association, a non-profit agency, set up specifically
for the benefit of rural electric cooperatives and their employees. Direct
labor rates of, for example, a line man, are mandated hy. Title 36 of $25.15
per hour. Why the big difference? It would appear that those wage rates
mandated by statutes are geared for the seasonal type construction, projects
under union contracts. The state is actually carrying the torch for the
unions and supporting them over the needs of the rural residents. A lineman
at Nushagak Electric can expect to gross $42,120.00 in straight time every
year, this doesn"t include overtime. In addition, we also provide a minimum
of 21 days vacation for first year employees. The requirements from the
Department of Labor do not recognize this feature, however. |In fact, the
Department of Labor regulations are set up for the seasonal union worker who
may not even be a state resident. We recognize that in many areas, unions
are a necessary buffer between employees and management. Though we have a
problem recognizing the state"s needs, who mandates the labjr rates from
Ketchikan to Barrow, whether of not that mandate is necessary. Alaska"s
larger than many countries in the world today, and it enjoys many diversities
not readily found elsewhere. It may be necessary to protect the union
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construction worker in the ?;ail belt. We believe that the application of
mandated labor rates in the rural areas do not serve the best interests of
the rural communities in any way, shape, or form. These wages are addressed
to a small segment of the total labor force. That is, seasonal type
construction workers. They are highly inflationary, when applied to an
employee who has a steady job. They disrupt pay over residents of an
employer. They cause dissention among employees. They just disrupt payroll
records of employers, because they require artificial contributions to
health, welfare, and pension plans, that may not be appropriate, and they
make no provision for holidays or vacation time. It also appears that the
provisions of the statutes are applied inconsistently with the federal
statutes, in summary, I1"ve been authorized to advise that the following
agencies, located in theDillingham area, support passage of HB 304,and I
urge you to consider our request favorably. This would include, the City of
.Dillingham, Nushagak Electric Cooperative, Nushagak Telephone Cooperative, =«
Bristol Bay Native Association, Choggiung Ltd. (the village corporation),
Fortune Enterprises (contractor), and Dillingham Construction which is also a
contractor. And I thank you for the opportunity to present my case.

Juneau - Jeri Pond - I"magainst any adjustments to the Little Davis Bacon
Act. One thing that comes to my mind is that | don"t quite see where a
person in a small village is worth any less than a town aver 5,000 people.
Another thing, 1 hear administrators of various towns talking about their
local wages being between $6, 10, 15, 20/hour and the fund indication they
thought was around $10 or $12wasa fair wage. 1'm sure that most of them
wera drawing considerably more than that. As far as the local contractors
being hurt by these people, or these contractors bidding for the Davis Bacon
prevailing wage. I really feel that the Davis Bacon is at least offering
the local contractors, the city administrators seem to be weaseling around,
spreading most of the work that they can through the local contractors.

Also, Davis Bacon, all the special of the national economy as it is, pick up
all the rich people. The Juneau areas have two mattresses on their pick-ups.
Without the Davis Bacon, | believe you"d see a lot more of these people out
in the villages, Mr. Furnace, to get what they can get. It would reduce the
wages Tfurther than what they are. 1 reiterate, that | don"t believe the
person in the villages is worth less money, than a person in the larger
South. | think really, that if we want to get the cost down a little further
on these projects, so that we can get people from India or... someplace like
that, where they work cheaper than $6.00 an hour, as one administrator
quoted. I haven"t heard too man"1Dppple that ar( drawing the $6.00 or
$10.00 per hour, testify in favorof repealing this Davis Bacon law. I'm
sure that they reali®j that if it is repealed, their wages will decrease even
further. One last thing another person brought up, that | haven®"t thought of
and 1°d like to reiterate it. That the construction workers is one of the
more dangerous lines of work, from every insurance company and also reflect
in insurance premium for people that work in that line.

Furnace: Thank you....
Sand Point - No answer to teleconference moderator.
Delta - Joan Dean, Cit\ clerk, City of Delta Junction - | would like to

testLfy in behalf of the city andthat we support passageof this bill.
Delta is a community of about 1,000 pgople insidecity limits, about 1500



outside. We have had an increase in our contract funds through the use of
Davis Bacon Act. Local bidders have complained about the accour*:1:"?,
requirements, that they are having to do for the Department of Labor, when
they have employees that work for both private and city projects. The U.S.
District Court has forsued U.S. Davis Bacon ruled invalid. In January 1983,
revenue sharing bulletin, there are a number cf details on that ruling. |
would be more than happy to send copies to the members of the committee. One
of our local survey crews, when t.iey are working for private enterprise, will
be paid anywhere from $14 to $15.00 an hour. |If they have to pay the Davis
Bacon Act, the cost would be $23.00 an hour for surveying costs. Thank you.

Furnace: Th_ ik you. I"m sorry Representative Schultz couldn®"t be with us
this afternoon...

Suzanne Johnson (Delta) - 1| am representing myself. I"m opposed to HB304.

Fairbanks: Harvey Laborne - 1"m opposed to HB 304. I"m in construction for
many years. | feel that the Davis Bacon laws is on a par to good building
codes. | do feel, some other figuresmentioned in the villages for those
people, are worth every bit of in quick money, as people are in the cities.
Certainly they have to pay higher prices for things they do high. 1 would
like to go on record as being opposedto HB 304.

Dave Rasley: Fairbanks - | representthe operating engineers. 1"m opposed
to HB 304...even the width of Davis Bacon reporting features that we have
over the past several years, there have been thousands and thousands of
dollars that contractors have had to pay when the labor department audited
them because they were, trying to cheat on what they had bid They had bid on
Davis Baccn wages and yet they were not paying those wages, though it looks
to me like somebody was stealing there. And 1 think that if this legislation
is enacted, you are not inter? ted in dropping the bucket, but what you will
be. I think the contractors will take unscrupulous, and unmerciful advantage
of the employees. | would like to know, what will stop the contractors from
the lower <48, coming to Alaska with workers with union lives, immigrants and
union wages and not benefiting the Alaskans whatsoever. I"m inter ..ced in
promoting section end of Title 36 to stop that. 1 think we can a™l find
examples where that"s been violated time, and time again. | don"t think that
the clause in there will represent that. Furthermore, if someone comes to
Alaska within 30 days, he"s considered a resident, so that doesn"t look to me
that would be too much of a problem to overcome for a contractor who was
doing his bidding by exploiting the . nployees, rather than on his expertise
as a contractor. Also, there"s been some testimony from several people, in
particularly, he gentlemen from Cordova and some of the others, concerning
the difference n wage rates, as tr what was paid when he first came there,
as to what he paid now, and what their difference is, in local city rates
as oppose to the prevailing wage of Davis Racon. I would like to ask that
those individuals, how has their wages change in that time since they first
came, are they still getting the same wages as when they first came to that
city? | think that"s a point that ought to be considered. Just because
inflation has gone down here recently in the past year, doesn"t mean that
it's c-oing to stay down. |1 think that the lady from Kotzebue made an
excellent point when she sa."d that many of the people from the NANA
Corpcration who do work (end of tape).
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I hope that you will certainly consider this bill very carefully, and of all
the things that could happened if this bill is passed. | think that most of
them would be bad for the working men and women of the State of Alaska. |
don"t think that it would increase the amount of construction that
noticeably, that any area is able to do. I know several large contracts
recently, where the top bidders were all within 3%, and some of those
contractors were non-union contractors, who bid with the Davis Bacon and if a
contractor who has the so-called union contract and restrictive work
practices, that hecancompete and be within 1, or 2%,, 3% of anon-union
contractor that doesn"t have that. | don"t think that speaks very well of
that non-union contractor®s expertise, 1in a construction field, if there's
that big of an advantage that the union contractor has.

Juneau, Edwin Frolick - 1"m a professional working man in Alaska, and 1"ve
.also been a professional working man in the lower "48. | believe that the
quality of workmanship 1is available in Alaska through prevailing wage- is the
highest quality intheworld, probably because we do jobs that can"t be done
by other people intheworld. And you can"t just go to a local town and hire
somebody off the street. Where as in my union, it takes 5 years to make the
"A" list. Which means that I am a 5-year, experienced man before 1 am even
qualified to go outat top scale. | don"t believe thework that is done in
Alaska today can be done efficiently, as it has been historically in the
past, with s rh jobs as the pipeline, by average men off the street that
would be brt ht up by repealing of this act. So therefore, | am opposed to
any thing that would lower the standard of the quality of workmanship, in the

State, where we are doing things that arc unprecedent in the world. Thank
you.

Fairbanks: Willy Louis - | represent the laborer®s union here in Fairbanks.
We have approxim?“ely 2500 members. First of all, 1 would like to say that
I"m definitely opposed to HB304, SB172, and HB378. I1"m going to tell you my
reasons, Mr. Furnace, because one of this so near, it hasn"t been brought
out. For years andyears through the minority, women, Title 30, Title 7,
Executive Order No.246 of the Civil Right"s Act, whena contractor would
employ minorities, women and so on, whatever. [1"ve been in the work forci
for about 32 years and nobody tells me that an employee, if he had an
opportunity to pay a women less wages on a project, would he do not have any
type of federal standards. He would not do so or take the advantage of or
make an intimated anmis? (intimidated dispute) dispute? ,in which he would
probably quite..under the circumstances. The same thing with other extra
minorities. | want you to really consider those particular situations. When
I first became to be a union member; and 1 don®"t think that Title 36 is
usually talking about union people, but “ehat has been brought out since I
first became a union person. When we get the two people on the job, that's
the first time I"ve, ever seen equal employment opportunity in pay, he calls
it some federal standards. | want some people in Juneau to really understand
that. 1 also would like to bring out some other things. What would happen
when three different projects be left within the city? Would that mean that
the contractor, that projects have the opportunity to give
wages?...What would happen if they all would get these particular
opportunities? | really think that someone that introduced this type of
legislature is supposed tc be representing the people. I"m talking about
eaual standards under the law, have got to research this man, in some kind of
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Maybe most of the working people do not have the
opportunity to sit down and hire secretary to throw different comments that

would probably sound very good over the mic, Mr.Furnace.
Rep. Mike Davis: Ya, Willy, 1 want to thank you for your testimony.
Furnace: Limit your testimony to a minute and a hal f.

Anchorage: Mario Fry, Business Manager of Laborer®s Union, Local //341

1"d like to make several points. First of all, this is not a union versus a
non-union problem. It does strike at the very roots of Alaskan hire against
outside hire. It will be certainly more of a magnet for the outside carpet
baggers to come up here- more so than they are now. The Davis Bacon law had
its roots in protecting the economy for a particular area. The same is true
now within Alaska, with construction being such a seasonal occupation. It is
more vital and that have uniformity in this State. |Itis a real shame to
strike again at the working men or women inthe State, instead of controlling
some of the other areas that might be looked at- shipping costs, management
costs, architectural fees, city planners and managers and grant writers or
any of the other costs that increase the rate of construction. Not only in
bush areas, butalso in the rest of the State. | do have several comments
concerning some of the testimony that went on earlier. Mr. Lacky in Unalaska
was commenting about the local hire issue, and that"s certainly apples vs.
oranges in this case. The rc-neal will certainly make it easier for the
outside contractors, and if the local hire issue needs to be addressed, 1°11
be the first to go on record supoorting it for a particular area. And one
other thing, | have a math problem for you all. |If a maintenance person who
works year round, gets paid $15.00 an hour, they"re going to gross during a
2,000 hour year, which is average for a 40-hour week, $30,000. 75% of our
members last year worked fewer than a 1,000 hours. Even at the rate of
$22.00 an hour which 1is rather inflated, they made less than those people at
$15.00 an hour. And that, 1in Alaska, was a seasonal construction year is the
crux of why the wages are higher.

Anchorage - Lee Metcalfe, Business Manager, Local //367Plumbers:...1°d like
to start out with a brief comment on thebill of 304 as to why itwas ever
concepted. If somethings not broke, why fix 1it. The Davis BaconAct has
been in existence for 52 years. 1"11 read one brief paragraph that was
quoted from a testimony by Congressman Bacon, when the bill was under
consideration in the Congress in 1931. The quote is: "The practice has Veen
growing up in tearing out in the building program where certain itinerant,
irresponsible contractors with itinerant, cheap bootleg labor h-ve bet:n going
around throughout the country, picking off a contract heve and a contract
there. And local laborer and the local contractors have been standing on the
sides, looking in. Business has been caused in many communities because of
the situation. This bill, my friends, is simply to give the local laborer,
the local contractor, a fair opportunity to participate in the building
program.”™ That was a direct quote from oen of the co-authors of the Davis
Bacon law. Another puzzlement to me 1is, why the people that will be affected
the most by this law, the rural Alaskan, whythey have to be hurt because of
the law. Because the cost of living in rural Alaska is higher than in any
other forces of the State. And whether their making it on $15.00 an hour,
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$10.00 an hour, if this law is affected, the scale will be immediately
lowered to half or less than that.

There®s nothing in the bill that would prevent outside or local contractor
from bringing in their entire crew and leave the local residents sitting on
their dust. About two more points, why is it that savings must always be
paid off the back of workers? Contractors don"t tell their suppliers, we
will only use so muchof your material. They don"t tell their bankers, we
will give you only 3%to borrow your money. They don"t tell the freight
haulers, we will pay you 10c a pound to haul your materials. So, why the
very people that will put a project together, be told that we will pay you,
whatever we want tv pay you above minimum wage $3.75 for your labor. One
thing that is vastly overlooked, is that cheap labor doesn"t make for a
healthy economy. Simple math points out that a man, a person, a women making
$10.00 does not have the buying power, the purchasing power, of a person
that"s making $20, $25, or $30.00 an hour. Just for a far out example, if
everyone in the U.S. was making $5.00 an hour, not only would everyone be
poor, but the whole country would be bankrupt and go down the chute. Who
would pay the taxes? 1 am violently opposed to HB 304.

Mat-Su: Gary Brooks, Executive Board Member, 1PEW-I1"m here to speak for
myself and other approximately 5,000 electrical workers in the State of
Alaska. I"'m here to speak in opposition to HB 304. 1 feel that any
alteration of the Little Davis Bacon legislation, will lead not only to
greater unemployment of our Alaskan worker, but will lead to more and more of
our construction dollars going to the outside contractor and workingmen.

Many of the Alaskan contractors have agreements to bargain under a "fixed
faith" to pay a "fixed wage,” for a "fixed period of time,” some up to 3 to 5
years in late. By repealing the Davis Bacon legislation, we will lead to our
contractors beings unable to make competitive bids for many projects, thusly
fostering unemployment and more and more of our Alaskan money going outside.
Oftentimes, the first place to look credit calls on projects, is the
workingman®s pocket or his paychecks. When in reality, better management of
the dollars spent can lend us to the cost savings we are all looking for. |
again urge opposition to altering any existing Davis Bacon legislation in
communities of any size.

Mat-Su: Kay Bill-1"m representing myself. 1 oppose this legislation. 1%v_
listened to the testimony. 1°ve also lived in bush Alaska. Now it appgars
to me that the project manager, and the city council have been looking I-r
some way to keep the lowest possible way prevalent in their villages. The
morale problem appears to be more the problem prohibitive cost of liviv.g in
the villages, rather than the wages paid in the Little Davis Bacon Act. One
major rationale of our State capital projects is to provide employment for
workers and households, in both the urban and rural areas. | can think of no
better utilization of State monies, than to pay a living adequate wage to
rural workers. Remember this, without that union wage, the non-union wage
would be considerably lower than it is now. And 1, for one, put my trust in
the State laws, rather than local, neighborhood councils. And | urge you to
protect the Constitutional standards of living for village workers, by voting
"no pass," on this legislation.

Juneau: William Bancroft, from Anchorage, Furnace®s District- 1"m opposed to

HB 304. Any monies spent on labor, on any local construction projects, the

majority of that money is spent and put into circulation locallv, helping the
12



community®s economy. Also, the construction trade is very seasonal work, A
good year for a construction worker lasts 5 months, at the most. But the
worker still has to live their 12 months. Higher wage rates are a necessity
to live in Alaska, as temporary help. Apprenticeship programs allowed Davis
Bacon wage contractor payers® to train unskilled laborers and to be
compensated for the expense of educating these apprentices.

Soldotna: 4 people opposed to HB 304.

Soldotna: Roger Meeks— Several people have stolen my points...1"d like to
reiterate the fact that these people who keep harping on the Little Davis
Bacon and what it"s doing to their communit”®s. It"s been with us for 51
years. We"ve survived with it this long and | don"t see how somebody can all
of a sudden comeup and say that it"s doingus an awful lot of harm. 1 think
it's really someone who want to make a name for themselves, and just decide
from that. |If ve do away with the Little Davis Bacon Act, 1°1l guarantee you
one thing, we make $22.00 an hour as laborers, under Little Davis Bacon, a
cannery worker makes about $7.00 11l guarantee you, if we start making
$15.00 , a cannery worker will start making $3.50. So it doesn"t matter,
your economy will stay about the same, and it doesn"t matter if you make
$25.00 an hour, or $15.00 an hour. Everyone in this State seems to ride on
the coat tails of the Davis Bacon. You can rest assured that they won"t be
paying what they"re paying, if it wasn"t for Davis Bacon. They have to stay
up fairly close or, they"ll loose their people to the Davis Bacon law. So,
this is one goodthing that the Davis Bacon Act does, it keeps wages not
covered in Davis Bacon, among other things, where more people can at least
make decent wages.

Malone: Who are other people in Soldotna?

Answer: Roger Meeks, Walt Cunningham, Jim Shaddock, Allen Butte, Observer:
Marilyn Demmick.

Furnace: We apologize for not taking all testimony...

Petersburg: Jim McDenner- 1 consider myself an average construction worker.

I support a family of 6. AIll in my area stay in Alaska and support families.
I had to show over 4 years of experience as a laborer before I could even be
accepted on the ...engineers. 1°ve worked hard to get where | am. L
understand a lot of people in the State are in the same position...l support
Davis Bacon because whether I"m working in Petersburg, or if I"m North in
Barrow, this bill kept the way it is right now, where 1 can at least
partially justify all the months away from my family. The last seven years,
I"ve had the opportunity to work at home for 13 months. If HB 304 weren"t in
effect, 1°d doubt if I1°d have much time at home. If any manager expects a
good wage, the fishermen wants good price for it"s catch, the doctor expects
to be well paid to take care of your health. The politicians don"t seem to
hesitate for reasons. When | build a highway, 1 expect to get
paid... Davis Bacon is a good law.

Ketchikan: Wayne Thompson- | work full time, for the Br. rherhood of

Electrical Workers. There are a whole bunch of inconsistencies in the

arguments that we"ve heard. One of them confuses the desire on the part of

the Natives in the Native villages to employ their own people. That"s not
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going to be helped by paying them less money. That can only be helped with
enforcing local hire provisions and working with, 1 hesitate to say, with the
unions. With unions to train their people, to perform these jobs. There is
no practical way to do specialized work in a village unless there is that
work on a on-going basis. Cost of living is an item that hasn®"t been
mentioned. It came in a couple of small times. | heard the man from Cordova
testify that, how much cheaper he could pay the monthly worker in the regular
full-time worker in Cordova. Nobody asked him what the cost of living is iu
Cordova. What the justification is for people paying less than they would
pay them in Anchorage. |If you gentlemen will pull out the Alaska State
papers, from the Department of Labor and variois other sources, you"ll see
that the cost of living is in Cordova and several other places compared to
Anchorage. There®s no justification for paying less. The other misstatement
made, 1is constantly comparing monthly employees to permanent construction
workers. | think you by now realize, that it is not a fair comparison in
your study of these problems,, and the possibility of doing away with what 1
personally feel is a good law, and a very effective law. | think you can get
a very good comparison by looking at the private sector. And you listen to
employers from different cities. Those aren"t people representing the city or
representing the people that li- e in the city. Those ar. employers in the
cities. They"re the city managers or whoever. Those people say that they"ve
got to defend the people that live in their town by paying them less money.

If you get people destitute enough, they"ll work for less. And you can do it
by repealing the Davis Bacon Act.

Sitka: Mr. Larry Baine- speaks on behalf of people present. 1 represent
Local //942. | overwhelmingly response against this bill. | would like to
reiterate on one fact. A lot of people seem to be eminent or whatever of the
scale set forth by the unions, without realizing our short work periods a"J
underaveraged paid annually, compared to other workers. I would also like to
state that, I think municipalities, if this bill goes through, will
monopolize on it, to the extent of even asking their employees to give up
their rights in collective bargaining.

Anchorage: Roy Colks, Member, IBEW Local #15- 36 people present oppose to HB
304...

Kodiak: Herman Euckers, Acting City Manager, City of Kodiak. Been
instructed by the City Council to inform you that Resolutions No. 32-83
support SB 172, HB 378. However, if neither bill should pass, they would be
willing to support HB 304, provided that it"s amended to exempt
municipalities with a population of 7500 or less.

Juneau, Lee Stcops, Representing Senator Sackett.- I"m representing Senator
Sackett because he 1is ill. Ha wasn"t in the office today, and couldn"t make
it here today. Senator Sackett represents a large portion of the rural part
of the State, about 70 villages. 1°d like to take a few moments to really
pinpoint what is being addressed in this particular legislation, as opposed
to the more general conversation. Probably the major concern as addressed in
Representative Herrmann®s bill, is the fact, that we do have uniformity in
the Davis Bacon wage division. We have uniformity in the State and in which
we do not have uniformity. Simply put, the economy of the rural villages in
the State is not the same as the economy of Anchorage or Fairbanks, Juneau,
Sitka or Ketchikan. The way of life is totally different. Yet we're
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applying the same uniform wage to those areas in which they have a total
different lifestyle. The percapita income in those places is a fraction, an
eighth, a tenth of what the average percapita income is in Anchorage. People
do not have home mortages, do not drive cars as they do in Anchorage. The
entire lifestyle as not cash base, the way it is in those areas. Yet, we are
applying a basis for payment of wages that i jased only on a very few major
cities within the State. I don"t know to whose benefit that really is. What
it basically means in rural Alaska, where a number of people tried to point
out tonight, is that they have many, many concerns to be addressed, many
projects they would like to build. If the Little Davis Bacon wages do not
apply in those areas, they could build mere of them. For the cost of what
they would save in building a fire hall, they can also buy a fire truck to
put in. They can do projects for less. Many of these villages are trying to
use force account procedures to avoid Little Davis Eacon requirements. That®s
becoming more and more frequent and it is, because of cost conscientiousness,
they"re doing that. It doesn"t seem fair or reasonable that they should have
to undergo that additional administrative responsibility, when in fact many
of them aren"t that really prepared or capable of dealing with that in the
rural villages... 1 would like you to very favorably consider Representative
Herrmann®s bill, became it is reflective of the desires and the needs of the
people in the area thar she represents, and that Senator Sackett, and that
you Legislators®™ represent.

Malone: Have you legal analysis of "inequality issue."...

Stoops: Yes, we"ve taZked about this, not only this particular issue, but
the issue of forced accounting, and a lot of other issues related to this
with the Departin®-, oi Law and the Department of Labor. We have no reason to
believe that if this particular legislation is passed, that there would be a
problem with it.

Malone: | think there is a problem. | would like to see opinions...

Stoops: We"ll make any and all correspondence available to you...SB173,
introduced by Sackett, exempts entire State from Little Davis Bacon
provisions.

Valdez: Michael Galliger: 15 other people, all construction workers, all
oppose HB 304 for several reasons. We only work 5 or 6 months out of the
year. ..

Valdez: Robert Anders: Adamantly opposing HB 304...
Anchorage: 13 people oppose HB 304

Anchorage: Kathy Kusinksy, Oppose to Davis Bacon Act. | have been
personally to quite a few of the Native villages, North and South of
Anchorage. If 1 got $25,000 per year, given to me free. If | got $2,500 per
person, given to me free. Plus all the fuel flown in free. Plus all the
villages being built free. Perhaps I could live on $10.00 to $15.00 per
year, because all of these people have gotten these things free. 1 don"t
think that the people that the Housing Residency have in Anchorage, knows
what goes on in these villages. They are not up there to see this. And, so
15



these villages don"t have to worry about paying home mortgages and living. |1
just wanted to make my comment on that.

Furnace: We appreciate your testimony...

Moderator from Fairbanks: Robin Rinfro, Tanana Chiefs Conference, whose
speaking for limiting the bill, and I was asked to state that we have 12
people opposed to the bill. She would not speak for them.

Fairbanks: Robin Rinfro, Tanana Chiefs Conference- Tanana Chiefs Conference
is a regional non-profit organization, representing A3 villages within the
interior of Alaska. We recognize that there are some serious Tfinancial
burdens, placed on small contractors working on small projects in small
communities, by implementing the current prevailing wage rate. We also
recognize that there is a substantial cost of the State. There are many
evidences of the need for a limited change. As an example, it might not be a
bad idea to have a separate wage structure for municipal projects under
$250,000 in communities under 2,500 people. It would be necessary to fix the
dollar ceiling, since many small communities may eventually be the size of a
large scale construction, which should be concurrent with the existing
prevailing wage rate. The savings to the State should not be as expense of
it's wage earners. The emphasis for the recent house action, may have
developed some infuriating frustra.ion with the exuberant laborers®™ costs on
small projects, as well as the inabilities of the local community and/or the
State to protect in-State hire. Reducing the wage rate may increase the
potential for local hire, but it will not -_uarantee it. This is an extremely
complicated, not to mention emotional issue, and it requires adequate
confrontation. We suggest that further time is necessary for contractors,
organized laborers, and the general public to concur. Thank you.

Furnace: Thanks, Robin, we would certainly appreciate receiving your
suggestions in writing. You may send to either to me, Chairman Furnace, or
the Representative Adelheid Hermann. We also would like to acknowledge the
other 12 persons that are there. Again, we appreciate you taking the time to
participate in the teleconference. If there®"s someone there that just must
have that testimony on record, again, we will take it. We are just about
almost out of time, however.

Barrow: John McCullen- 1 ¥e lived and working in Barrow the past 18 months,
and 1°ve hod the opportunity to meet many residents of the North Slope
Borough. 1 have acquired on a very short notice, over 100 signatures in the
petition, strongly opposing HB 30A, HB 378, and SB 172 from people who live
and work here in Barrow. We feel that the repeal of the Little Davis Bacon
law, could create an atmosphere right for the exploitation and depression of
the local labor force in the North Slope Borough. With the Committee’s
permission, | have a list of 20 lifelong residents of Barrow, who would for
the record, who would like to be counted as strongly opposing these bills.

Furnace: Thank you, Mr. McCullens, we would appreciate receiving a copy of
your petition for the record, if you don"t mind.

Soldotna: Walt Cunningham- Yes, 1°d just like to say that there"s been some

racial and minority overtones, and it shouldn®"t have beer.. However, 1 do

want to go on .ccord as being opposed to this bill, number 30A. 1°m in favor
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of the Little Davis Bacon Act in Title 36 wages. | know you will take all
testimony into consideration, equitably. One comment, | do have to say,
is...I"m thankful that I do have Little Davis Bacon wages...If it weren"t for
those wages, | won"t be able to take care of my little family.

Kodiak: Bob Burtie (spelling?) - I"m sneaking on behalf of the carpenters,
locally here inKodiak. 1°d just like to say that 1 heard a great deal from
municipalities®™ people, and their representatives in support of HB304. |
haven"t heard too many voices of many carpenters in rural areas, who are
asking for reduction in their wage rates, so that they can compete better for
local jobs. Lower wages, means lower wages for all Alaskans. We cannot
support a bill which only will make it harder for an Alaskan to pay medical
bills Mcv are 49% higher than the national average. | don"t understand

how It - scales will get local carpenters in the villages, and rural
areas, heir house building jobs, in the summer months, in their
commun? go to work on a municipal job. Lower wages do notgive a
local e - . competitive advantage, only lower wage to an employee.
Prevails is not set by the government, but by the prevailing wags

rate, negotiated between laborer and management for qualitied workers 1in
Alaska. Just an example, there"s some jobs in Kodiak where they"re funded
through the Native Association, at a lower rate because they"re residential
work. Their scale there is $13.51 an hour and there isn"t a single Kodiak
carpenter, that 1 know of on the job, that"s employed, that"s also a
contractor from Seattle. This is the case on all the low-cost residential
housing jobs, that have gone up in Kodiak, in recent years here. We have
projects, in Kodiak now, that hcve and in the past, that have fell under the
federal prevailing wage scale, $13.51, and these were not manned by local
people, or local contractc ;. Also, the quality of work on these jobs is a
farce. Many of the projects have losses going for poor workmanship and
chintzy work, and cut corners, and etcetera, just to get the job done, and
get out of here, and leave it; however you can get out of it. The carpenters
union in Alaska, Is one of the be®t training programs in the U.S., and it
encourages trainees from the villages to participate. And, recently, it has
been getting some very good apprentices from the villages. We hope that
continues. And, also, beginning apprentice's receive 60% of jJourneyman®s
scale, and increases with hours® work. So that people as they®"re trained, can
become qualified to do this kind of work in Alaska, do eventually, whether
their from the villages, or from the cities, work up to a joui.ieymen"s level
of wage. | am totally opposed to HB 304, and many of the 100 members, and if
not all of them in my local here, are also opposed to it, as well as the
laborers, and other union members. Thank you.

ENDING COMMENTS:

Representative Herrmann: | just like to thank the Labor & Commerce
Committee, and Chairman of the Labor & Commerce Committee, for holding

a teleconference on HB 304, to see both sides. I know there are two strong
opponents®™ sides. And like 1 said before, 1 hope that the Chairman will keep
the bill active, so that both sides can work on a solution to the problem.
Thank you.

Chairman Furnace: Thank you, representative Herrmann. To the ladies and

gentlemen, and most of all thr. moderators, throughout the State of Alaska,

who have aided in putting on this teleconference. We really appreciated you
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taking time to do so. We"ve been very pleased with the response across the

State. And, | think we have a reasonably good idea, as to what the
sentiments are. | will ask if there are any comments from members of the
Labor & Commerce Committee, at this time. I see the nods of none...If there

is no other comments at this time, we will sign off...

AH/hc



Most people h2ve never heard
cfit, butitis one of the most in
sidious sources of inflation

in America

Br Irwin Ross

riAiXY, the contractor had fig-
ured the cost of i residential
high-rise in Gaithersburg. Md.,

entitled to Si4-40 an hour
rather than Sc. carpenters to $13.61
rathe; than $$.6¢c. Overall, the proj-

were

to be S4,604.452. But then the deect's cost jumped to $5,142.260— an
veloper 2sked the Department dhcrease of nearly ten percent.

Housing and Urban Development
to subsidise the project. Result: an

extraordinary escalation of labor
costs.

W ith federal emoney involved,
the contractor was required, un-

der provisions of the Davis-Bacon
Act— a law passed in j031— to pay
his svo'rk force the prevailing wages
in rhc community, as determined by
the Department of Labor.

Common laborers at Gaithers-
burg now had to be paid $10.05 ar’
hour, rather than the $.1.50 to $6 it
which they could have been hired.
Excavation-cquipmecnt operators

Most people have never heard of
the Davis-Bacon Act, but it is 2
major cause of our skyrocketing
construction costs. In 197c the Gen-
eral Accounting Office surveyed 30
federal construction projects. In 12
instances, they found that rates
established by the Department of
Labor were unrcalistically high—
raising wage .osts 36.8-percent’
higher than they should have been.
The GAO also concluded that Da-
vis-Eacon had saddled the govern-
ment with excess costs of perhaps
$700 million a year. " .-

. Two years ago, an inter-agency



THE OUTDATED LAW

t2sk force of the Canc.r Adminis-

tration came to similar conclusions. ¢

It calculated that if the inflated
wage rates of Davis-Bacon were
eliminated, fcdcral-construction-
oavroll costs would.be reduced bv
ten percent—2 saving of a billion
dollars ayear on a fcdcral-construc-
tion budget of S”o billion.

The Davis-Bacon Act.served 2
purpose during the Depression. It
protected local workers from con-
tractors who might bid low on a
government project and then im-
port itinerant workers who found
substandard W2gcs preferable to star-
vation. Initially, the act applied only
to construction projects directly un-
dertaken by the federal government,
but gradually it W2s extended to
include just about every construction
program with a federal subsidy or
loan guarantee.

The basic problem with the 3Ct
involves the bewildering rules the
Department of Labor uses indeter-
mining what wage "prevails.” Un-
der department regulations, the
prevailing rate is the one received
by amajority of workers in a specif-
ic craft. The majorin' rule seems
fair enough, and in highly union-
ized are is there is generally no
argument about the prevailing
wage.

The rub comes, however, when
50 percent or more of the workers
do not receive the same wage—2
characteristic of open-shop, or
lightly unionized areas. Then the
Department of Labor invokes the
"30-pcrceni rule." 1f 30 percent of

Why you should consult your doctoc
to determine itthis vaccine is rigit
lor you

" he vEcrme helps protect against H o! me
moii common types ot pneumococcal pneumo-
nic. While thereare over 80 Oitteren! Types ot
pneumococci. me vaccine shores preflection
against me most prevalent types inme U.S
causing Epprotimeielv 80 percent o! all pneu-
mococcal pneumonia.tie vaccine will net
attore protection against any type o! pneumo-
coccus not mcluoec m-me vaccine. Also.me
vaccine is nr.t TOO percent etteetrve lorme 'a
types inciuoec Itrsrntenoec lor certain people.
¢ vtars c: ape or 00er. wnoso ptrvsicsi conp-
iior. mcciias an increases 1s* ol serious, or
pcssoiy lata:, illness snoulc they oevelop ﬂn_r_]>|-
mccoccai pneumonia, includes’intnese "hijhc
risk" groups art: ('0 Persons who have chronic
ailments, such 2S chrome heart ’isease, chronic
Oisease c'.tne lungs ot t rpassages, chronic
koney problems.oitpeles.or Etntl chronjc ois-
oroers involving metabolism; () persons in
chronic care tacilitre: (0) persons convalescing
trom severe Oisease. (i) persons SOvtars ol
ape or oioer. especially those ovei ES Only ycui
ooctor can oetermint’d me vaccine is appro-
priate tor you

Special ConsvSefihoiM

AS WITH MOST VACCINATIONS, certain
adverse reactions may occur. Acommon ieac-
lion t>reoness ano soreness at me point cl
infection. Usually this will last less man afc hours
in some cases, a ha’C. lump-like spot may
appear m me area but this happens less tie-
ouentiy Occasionally, low-praoe lever (less than
100.9°F) occurs wnen r.ooes. r usually lasts
no moie mar.  nours lodowmg me vaccina-
tion Intart cases.tneie have been rtpons ot
levet overIC?*F More serious lonp-iaslin;
reactions anr senous aiirrpic inactions are
unusual. Put may occur.

Tour Doctor know* mat special cure mu -1
Ot taken when acministenng the vaccine ane in
selecting patients whc shoulic receive me vac-
cine Fo'example women who are pregnant .
shouic not be vacctnelec. because me bossibie
etiects cl me vaccine on me oeveippmeni ol the
rnlant are not known Tne vaccine is etso not
rntenoeo lor persons wnc pie allergic IDany o!
ns comPonents, lor chnaren less man 2 years ol
age, or lor persons with Hoopmn’s oisease wnp
havt receives eslensive chemotherapy anp/or
nocal irraoietiori. Diner lactors which may pie.
ciuoe vaccination ?le ) )

+ meoication aftecung trie PpOy's immune

response; ]

« respiratory illness with lever or other

active internl-1,

+ seveie heart or lung Oisease

~Available mlormation inoicaies that tevac-
cinatmn belore live years is unnecessary ans
may. Inlact. cause more lreouem anp severe
local itacnons at me sue ol injeCTion Thus. lLis
importani mat people nol he revaccinatefi
within live years.

~ This message Coes nol induce complete
inioimelioh regaroing pneumococcal pneumo-
nia ot the vaccine. Tnerelore, you shouio con-
sult your ooclor lor further oetails.
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the workers in V _J2ssification re-
ccivc the same'wages and fringe
bcneflts— id.the per.,iy—then that

ratc becomes"rthe”~.prevsilihg one.-

Tnec likeliest circumstance in which
that can occurls-whcn 30 percent of
thc workers, in 2 particular craft
arc unioni"ed. Thus, the minority-
union rate becomes the prevailing
rate, even though 70 percent of the
craftsmen arc paid less. Only when
the 30-prrcen

plied docs Labor average all the
local W2gcs. -
In its 1070 study, the GAO

chronicled a typically absurd exam -
ple of the 30-pcrccnt rule'that
turned up in Carson City, Nev. To

determine the prevailing wage for

painters, the Department of Labor
surveyed 1l projects, finding eight
painters at work. Two were paid
$6.25 an hour, two were pate Sb.74
and one St. But uiree painters were
getr’ng $12-40 an'hour. Three out
of eight comes to 37.5 percent—
so $12.40 became the
wagc-

Sometimcs Labor docs not even
bother to take awage survey. When
the GAO was conducting its study,
it asked the department for the
basis for the 530 arca-wage detcr-
minati'.: that w,:rc in effect in
Octobct ic.70. But no surveys had
been conducted for 57 percent of

prevailing

them. The Labor Department sim-.

ply adopted the union rates of each

locality. . -
Thr “importing” of union r2tcs

from big cities into smaller cotnmu-

‘nities ealso~"profnpts. 3 persistent ~.chances

oo : o =

.criticism" of Davis-Bacon. Michael
Lanas,-a general contractor in Ha-
gcrstown, Md.. told a Senate com-
mirtee “that he had been interested
einbiadirig on.a government project
in Adams Count}', Ba. He was al-
ready working on a similar project
four miles away, at For, Ritchie,
Me. Callas was amazed to learn
that Labor Department wage rates
were more than double the Davis-

rule cannot be ap- + Bscon rates he w2s paying at Fort

Ritchie. The reason: the depart-
had cone to Harrisburg,
Pa— 75 miles 2way— to And the
prevailing W2ge rates.

Callas refused to bio on the proj-
ect because of the inevitable friction
that would have resulted within his
work force over
rates for identical

ment

widely varying
work. For the
same reason, many non-union con-
tractors refuse to bid on federal
construction. Where this occurs,
there isless competition for govern-
ment work— a phenomenon that
hardly keeps prices down.
avis-Bacon inflates costs in an-
othft wav as well. Non-union con-
tractors otten em ploy "helpers
"learners" at

and
consioeraplv lower
rates to assist qualified crahsmecn.
But the LaDor Department gener-
ally requires all workers on a feder-
ally subsidized construction project
to be paid journeymen’s W2gcs.
The absurdities of Davis-Bacon
have lea’to v.'id-spread demands
for its decmisc.'The GAO argues
.that!'besides being. inflationary,
““other "wage- legislation .and
in .economic .conditions

i -

.at



Cff Midwesterner living in California v do 1 stand.the smog:
Well, 1 haven't'had to shovel it yet." —Coniribulrd hv "\jHu "outer



by Gregg Easterbrook

On Symphony Road in Boston's Fenway
district a contractor is gutting 2n old-building to
make apartments for the poor. Th* renovation is
costing 523.003 per wunit, and “kbe finished
apartments will rent to eligible families for 5225
lo 5375 per month. About a block away, another
contractor is fixing up a similar building fc a
similar purpose. The finished apartments wc 't
be any bigger or better than the 2p2nments on
Symphony Road. But there will be one big
difference. They'D cost S3P.0OOO each to com-
plete, and will rent for S600 or more.

Sounds like somebody is ripping off the poor.
Somebody is. Only this time it isn't the banks,
the slumlords, or the faceless multinationals. It's
the AFL-C10, with the consent and assistance of
the Jedera) government. In our land of unlimited
possibilities, even the defender of the working
man has devised a respectable way to steal from
the poor.

One rehab is costing more thsn the other
because the co struction workers fixing it up are
being paid significantly more. In the S23.000
building, a carpenter makes S13.34 an hour—
not too shabby. In the 539,000 building, a
carpenter makes 519 an hour. Both are doing the
same work. In the cheaper building, a plumber
makes 515.55 an hour and an electrician 516.27;
in the more expensive one, a plumber makes

Gfegp Easirrbrool: is on fdiior oj The Washington
Monthly.

521.16 and an electrician 520. IS. When you add
up all the extra WZ2ges for workers in tht more
expensive building you get a surcharge of
Si6.000, which you pass along to tne poor.

This enlightened arrangement is imposed by
federal law. Tne 539.000 apartments are being
renovated under a grant from the Department of
Housing and Urban Development— which means
they are a federal construction project, which
means wages must comply with something called
the Davis-Bacon Act, which means inflated
prices.

Under Davis-Bacon. all construction workers
in projects involving federal funds must be paid
the “prevailing wage." That sounds so self-
evident you may wonder why anybody bothered
writing it down, let alone enacting it into law.
But the construciion-iradrs unions know why.
Using bureaucratic flash powder and presio-
chaugo, the Department of Labor secs to it that
the “prevailing wage" often means the highest
possible .ion wage. In Montgomery County,
Maryland, just outside W ashingtori, you can
hire a bulldozer operator for 2bout S9 per hour.
Yet when construction of Metro, Washington's
subway, pushed into the county, Labor officials
ordered that bulldozer operators be paid 5)3.72
per hour. They ordered similarly inflated wages
for other Metro workers. Tne net result, accord-
ing to the Genera! Accounting Office, is that
Metro will cost at least SM9 million more than it
should. Pay more, get less is the government's
motto when it comes to construction—less
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housing for the poor, or less subway. Construc-
tion of Metro lines to Washington's comfy white
suburbs continues apace. But construction of the
line to Anacostia, the city's poorest and haroest-
to-reach area, has been postponed indefinitely,
Reason: “fiscal constraints.”

W hat's that you say? You don't care about the
poo:? How fashionable of you! Then maybe you
care about the environment. Davis-Bacon has so
inflated the cost of poliution-control projects
that the EPA's plan to finance a nationwide
series of water-treatment plants has iargely been

stymied. A treatment plant in Houston, for
i.tstance, uas held up and nearly canceled
mbecause' Davis-Bacon inflated the price of its

filter houses and dryers by 55 percent

What? You don't C2re 2bout the environment
either? You devil you. you must have known
about tree pollution long before the rest of us.
Surely, though, you must care a'bou; national
security. Davis-Bacon is slowing construction of
the Strategic Petroleum Reserve to a crawl, and
slowing renovation of military bases. It will add
many billions of dollars to the proposed MX
missile system, which
tion project,
years.

The D2vis- Bacon Act sets taxpayers back at
least S2 biliion a year in federal const, jction
wages It also indirect)}l inflates the cos; of
private construction, by “importing"” high union
wages into non-union areas, and driving small,
cost-conscious contractors out of business Tne
iota! inflationary impact of Davis-Bacon is
estimated tc be as high as S20 billion a year

In Washington, a city seemingly bent on
creating automatic all-weather inflation guar-
antees. Davis-Bacon is a triumph of the an It is
artistically pure and uncompromised, serving no
purpose whatsoever other than to raise prices.
Tne act not only means higher wages for union
workers on federal construction jobs, but non-
union workers as well, helping enhance Big
Labor's image and expand its scope. It's one
reason building unions have expanded with such
success, organizing more than 40 percent of the
country's construction workers. “Davis-Bacon is
the greatest treasure in Big Labor's chest,” notes
a unionized contractor.

Labor proponents paint Davis-Bacon not as a
goodie, but as the last faint hope of a shoeless
proletariat. Senator Harrison Williams, who
until the Republican Senate takeover was chair-
man of the Labor Committee, says the law keeps
“the living standards of construction workers"
from being “sacrificed in the battle against

is essentially a construc-

thus delaying its completion for
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inflation." Construction workers suffer from a
peculiar form of exploitation—they are among
the highest-paid workers in the country. In 197E,
the average construction worker made more
than SE an hour, while the average for manu-
facturing workers was about S5.50 an hour, and
the average for all workers was much lower than
that. In the battle against inflation, not only have
construction workers not been sacrificed, they
have vet to be conscripted — while the consumer
price index rose 65 percent bttw- n 1969 and
1979. construction wages rose 130 percent.

Davis-Eacon insures that average taxpaying
stiffs shell out to subsidize this cream of the
working crop, and it's an especially white cream.
Only about ten percent of journeymen in the
building trades are black or Hispanic, far less
than the share of minority group members in the
population: union work rules are carefully calcu-
lated to keep it that way, (In construction, a
journeyman is not a pitcher whose fastball can
be clocked with a sundial, but an experienced
worker with seniority.)

So Davis-Eacon seems like exactly the kind of
boondoggle Ronald Reagan is looking for. h
wastes taxes and increases the deficit without
accomplishing anything, it subsidizes those who
don't need it. And best of all, it's no; fogged up
o\ complex interrelationships with out-process
rights and lanc-use planning in the Yucatan.
Davis-Bacon can be dealt with swiftly and
decisively, simply by repealing the lau. Repeal
would lower taxes, sprtd up important federal
projects, stimulate the construction business,
and increase opportunities for blacks and His-
panics. Bing, bang, boom. All it requires is a
president with the courage of his convictions, a
sincere belief in frce-marke; economics, and a
willingness to stand up to Big Labor, which
should be good practice for standing up to the
Russians.

Symptoms of Depression

As soon ms Reagan wakes up from his nap,
we’l) ask him if he is that president. Meanwhile,
let's see how Davis-Bacon works.

The passed in 1931, intended to
combat the desperation of the Depression. At
that time, the federal government W2s about the
only builder anywhere. Jobs were so scarce and
times were so hard that workers—especially
Southern blacks— were fighting just for subsis-
tence wages. Southern contractors formed "rov-
ing gangs" of starving blacks and traveled
around the country, bidding on federal construc-

law was



tion. They underbid whatever the already de-
pressed local “prevailing wage" happened to
be. By ordering that federal construction pay the
“prevailing W2gc¢," Congress not only took aw 2v
the “roving gangs" advantage, but heated up the
economy in keeping with the spene-your-way-
oin theory of ending the Depression. States
began passing "little Davis-Bacons''that ordered
prevailing wages for state and
tion; 40 states have them now.

The plumber making S21.16 is nol a '@ “ *.iess
dustbow waif; however, the ami-Dtpussion
mechant is of tb* act, whose purpose has long
since ex ed, continue to jack up his wages.

Suppos:, for example, you art a painting
contractor in Carson City, Nevada. King Soopcrs
is finishing a new supermarket, and wants it
painted. It calls for bids, You figure out your
cost of paints and materials, howl many people
you need and what to pay them, figure in the
highest profit you dart, and submit a bid. If
you're lower than everybody else, you get the
job. King Soopcrs docs not ask to see your
books, or negotiate individual items, like wheth-
er you pay painters or truck drivers more. Itjust
asks how much you want,"nd when you can
finish,

Now suppose the government is finishing a
counhouse and wants it painted. You still have
to did on materials and liming, but you can't bid
on labor. Washington will set the labor rates,
and every contractor wanting the job must bid
the same rates. To set the rates, the Department
of Laboi will dispatch surveyors, whose purpose,
even libera! economist Charles f.chulue has
said, is to pump wages up to The construction
union scale in the nearest large city."”

local construc-

Here’s where the fun begins. Tne simplest way
surveyors can express their pro-union bias is by
not reporting evidence of non-union wages. Tne
GAO found that when one Labor surveyor was
setting wages for a residential housing project in
California, he “systematically excluded" men-
of 113 local carpenters making 52.50 to
54.50 an hour, recording only higher wages. If he
had included the low-end wages in his survey,
GAO said, he would have found the prevailing
wage for carpenters to be 54.85. Instead he found
it to be S6.54 an hour, and that's what the
government paid.

A Labor surveyor can be somewhat more
subtle, and base wages on projects that have
nothing to do with the business at hand, but pay
better. When a U.S. Postal Service office air
conditioner in Cumberland, North Carolina,
needed overhaul, instead of examining other

tion

nearby air-conditioning jobs the Labor surveyor
looked range of 53 projects,
installation of a sprinkler
forma! w'car shop.

at a including

system in a men's

Roller Disco

But sometimes these little expediencies aren't
enough. Maybe itturns out all nearby construc-
tion workers are making pretty much the same
thing—in other words, the surveyor has acciden-
tally found the actual “prevailing wage." That
will never do. Sc he declares that nothing in the
area is similar to the project under consideration,
forcing him to “import" wages from somewhere
else. That somewhere else is a large city, which
will probably be unionized, and thus have higher
rates. “Importing wage determinations has one
and only one purpose.” said a member of the
Carter White House's Domestic Policy Staff. “Ji
puts union wages into non-union Z2reas. It
doesn't matter if there's no union in Dubuque.
They just bring in union rates from Chicago."

Trie Department of Labor has become par-
ticularly adept 2t this procedure. Twenty-five to
38 percent of its W2gc determinations in building
construction come from ‘noncontiguous coun-
ties," as Labor calls them, the GAO found. In
highway construction and similar work, GAO
says, as much as 73 percent of the wages are
airlifted in A stuoy by the University of Chicago
further demonstrates the pro-union bias. In
setting Davis-Bacon wares for projects in coun-
ties of more than 500,000 people—that is, large
cities— Labor considered “noncontiguous"” wage
rates less than 15 percent of the time. In setting
wages for counties of fewei than 5,000 people—
that is, non-union towns— Labor brought in
“noncontiguous" rates 95 percent of the time.

Most often surveyors at least attempt to
present some reason for wage importing, citing
"special.zrd skills" or “unique circumstances."
At other times, they drop all pretense. Consider
Cape May, New Jersey, a small town in the

state's sparsely populated, )ow-cost-of-living
coastal area.

Cape May needed road repairs, and asked
local contractors for bids. One, McCarthy
Paving Co., bid the job based on locat wages,

like 55 an hour for a roller operator. Then New
Jersey’s Department of labor ruled that the
stale’s “little*' Davis-Bacon Lw applied. It im-
posed a rollcr-operator wage of 516.

Running ? roller—those big black cylinders
with a scat on top—is little more than unskilled
labor. “1 can teach you to be a roller operator in



half an houi," said Jerald Barren of McCarthy
Paving. “When you w”nt logo forward, push the
stick forward. When you want to go back, pull it
back. Tncre. Now you're a roller operator.”

McCarthy Paving still could have taken the
contract, and not suffered immediately from the
inf;r.ted wage structure. Afterallthe government
was paying for the job, so McCarthy Paving
could just pass the costs along. But the company
withdrew from the bidding, as do most non-
union contractors faced with Davis-Bacon rates.
“Once I've paid a man S16 to run the roller, how
am 1 going to keep him happy at S5?~ Barrett
asked. “Wages like that teara company up. How
do ! keep the rest of my people who don't get on
this sweetheart job happy? | have tar-dinribu-
tors [a skilled position that requires knowledge
of math and drafting] who've been with me for
ten years and are making S9. an hour. Nine
dollars is a decent wage. What happens when
they hear | took some guy in off the street and
paid him S16 to sit on the roller?"

McCarthy Paving and other local contractors
sued the suae over its wage determinations.
During the trial, they asked wtfcre the SI 6 figure
came from. “Newark," was the reply. Newark,
250 miles f.om Cape May, is the most populous
and heavily unionized city in the state.

Road paving, of course, involves no “special-
ized skills" or unique circumstances." It is
among the most common and simple construc-
tion activities. It's so simple, in fact, that Cape
May's surrounding Cape May County govern-
ment decided to go into the business itself. The
county commissioners found they could buy
their own paving equipment anc hire permanent
civil-servict workers to run it for less than the
cost of contracting out under Davis-Bacon. At
present more than a dozen southern New Jersey
towns have established road-paving depart-
ments, and more arc planning to. What, then,
has been the effect of Davis-Bacon
New Jersey? You guessed
arc out of work.

in southern
it—local contractors

The 30% Solution

And if you liked that, you'll love something
called the ”30 percent rule.” Like wagc-impon-
inc and other survey techniques, it isn't part of
the original Davis-Bacon statute, It’s just a
“rule,” something the Department of Labor
dreamed up on arainy Saturday afternoon-To a
bulldozer operator, it's the most golden rule of
all.

Here's how it works. Unions negotiate wages
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by “classification.” In other words, every union-
ized sheeimeta) worker in Duluth gets the same
houriv wage, say SI0 an hour, regardless of what
company he works for. But non-union com-

panies do their negotiating separately. So a
sheetmctal worker at one non-union Duluth
company might get SII an hour, while one at

a different company gets S9 and so on.

When Labor surveyors go to Duluth to set
wages for a government project, they're sup-
posed to examine all workers in the same
classification. So it. for example, Duluth were a
100 percent union town, the Davis-Bacon wage
would have to be SI0, since that's what every
s.’.eetmcial worker in Duluth would be making.
(Unless the surveyors cooked up an excuse to
throw Newark wages into the survey.)

Liberal* favor handouts to the
needv; conservcliver Javor
handouts to the n'ell-to-co.
Davis-Bacon passes the latter test.

Many towns, however, have both union and
non-union workers, so surveyors must deter-
mine what the majority arc p2id. If. say, 60
percent of Duluth's sheeimeta! workers are
getting S10, then that's the majority, and that's
the federal wage.

You've been waiting for the Big But, and here
it is: BUT what if there isn't a clear majority?
What if 31 percent are making SIO and 30
percent a,e making S9 and 30 percent arc making
SS and the rest arc making less? Then the wage
selected is the highest wage for the greatest
number of workers over 30 percent. Get ii? Even
though in Duluth as a whole (greater metro-
politan Duluth, one might say) only 31 pe.ccnt
of sheetmctal workers arc making S10, on the
federal job everybody makes S10.

With rare exceptions, collectively bargained



federal funds were going ostensibly to teach
minority workers housing rehabilitation and
building trades, ihe Department of Labor had
imposed a ratio of K journeymen (teachers) to
even- one apprentice (student). The situation
was so ridiculous, even Senator Williams pres-
sured Labor for a change. Now the ratio is one
journeyman (teacher) for every seven appren-
tices (students), which is a good ratio for
instruction, and also Labor's way of saying its
original ruling was only off by a factor of 98.

No Appeal

Sometimes, even the best-laid inflationary
plans go awry. Labor survey teams occasionally

dream up rates that arc lower than the true
prevailing wage, thus insuring that the few
workers who don’t enjoy windfall art zapped

with an undeserved penalty. Tne Labor wage-
setting apparatus is so scrambled that GAO has
audited it seven times in the last ten years, and
each time has come away with progressively
more negative findings. In )9j$9 the normally
reticent GAO said Labor had become so dis-
organized it couldn't administer Davis-Bacon
fairly even if it wanted to, and called fortne act's
repeal.

It's a mistake to think, however, that workers
are the oniy ones who benefit from Davis-Bacon.
When the act inflates the cost of a government
job, contractors don't just pass that cost along to
the taxpayer— first they add their overhead and
profit markups. So the higher the inflated wage,
the greater me contracioTs"prom. Tms means
contractors doing all or most of their work on
fcdeia) jobs (usually union contractors) arc quite
content with the law. Since the government is by-
far the largest construction buyer—some S45
billion of last year's S200 billion construction
industry was government work—this makes for
a lot of fat, happy contractors to lobby for
Davis-Bacon's preservation.

“Under this act the government basically says,
‘We, as customer, insist on paying the highest
possible price,'”” notes Armand Thieblot, an
economics professor at the University of Mary-
land. “How many businessmen do you suppose
will say, ‘We refuse to charge the highest price'?”

The contractors who don't want the highest
price generally are the small, non-union shops
who fear a few months of inflated work-'will
destroy their wage structures, Davis-Bacon rates
for one federal housing project in Stoughton,
Wisconsin, were set so much higher than local
rales that all the contractors who bid on the
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contract dropped out. fearing disruption of the
rest of their businesses. Tne housing developer
then had no choice but to find an out-of-town
contractor to take thejob—an interesting inver-
sion of the ‘roving gangs” protection Davis-
Bacon was supposed to provide

It is possible to appeal a Davis-Bacon wage
determination, but such appeals are rare, since
they are costly and time-consuming, and offerno
assurance that the contractor doing the appeal-
ing (that is, demanding the rir.ni to charge less)
will end up with the job after a new ruling. When
MARTA, the Atlanta subway authority, got its
Davis-Bacon wage structure in 1975. itappealed.
M ARTA economists figured the inflated wages
would drive the cost of their subway up by at
least S100 million. MARTA eventually pre-
vailed and had its wage structure re-written, but
construction start-up was delayed while the
appeal dragged its way through hearing boards.
In the process interest and carrying costs for the
non-work ran at $200.0D0 a day, a bill that was
forwarded to guess who?

Can't Hire Taipei Paving

Tne Davis-Bacon statute itself, as it was
written in the Depression, applies only to
construction undertaken directly by Washing-
ton, like post offices. It has expanded in
influence both through the “iitilt" Davis-Baccns
2nd by being written into other federal statutes.
Some 77 federal laws, involving loan-guaranttes
and other indirect federal financing, now say all
sponsored projects must abide by Davis-Bacon
rules. The laws include the Commercial Fishe;-
ies Research and Development Act, the Indian
Self-Determination and Educational Assistance
Act, the National Technical Institutes for the
Deaf Act, and the Domestic Volunteer Service
Act. Davis-Bacon insures that money committed
to the programs unde: these acts is channeled
away 'rom those it is intended to help to those
who need it least.

How do the construction unions continue to
get away with it? One reason is that they are one
of the few segments of the economy that docs not
compete with overseas labor. Those teeming
hordes of cheap, obedient workers in faraway
lands serve as a kind of relief valve fot wages. Ifa
manufacturing union pushes its wages too high,
management might react by moving operations
elsewhere. In construction, ihere is no such
alternative. You cannot have your subway tun-
nel dug in Hong Kong and snipped here.

Another reason is the protective shield the
Department of Labor lowers over Big Labor, its



primary constituent. When asked why govern-
ment should nol try to get the best deal on
construction wages, just as it should get the best
deal on roofing pitch and vanilla extract, Nik
Edes, a deputy undersecretary of Labor, ex-
pressed revulsion for the very notion. “Wages
should not be the mechanism for the competitive
edge in government contracting,” Edes said.
“Labor isnol acommodity suitable for competi-
tion.” Edes suggested that businessmen should
compete for government contracts by offering
efficient management and cutting costs on ma-
terials.

Excluding labor from competition no doubt
helps keep S19-an-hour carpenters from becom-
ing alienated over exploitation of their surplus
value, but it's difficult to see how businessmen
can magically compete on materials witho,;
indirect labor competition. Competing on ma-
terials means getting them cheaply, and that
often means finding suppliers who pay their
workers as little as possible. This lends to put
suppliers who pay their workers high wages out
of business. But far more important, labor is
treated like a commodity when”i is poured down
the drain, which is exactly what Davis-Bacon
does with it. If the government could pay
individual construction workers less—not little,
mind you, just less— it would be able to employ
more of them. Government could build more
bousing for the poor, more water-treaiment
plants and subway stations, enhancing the gen-
eral good as well as increasing employment.

Those good things— more government con-
struction and more jobs—could happen only
with true competition, and “competition” is a
dirty word in Wasnington. (One HUD rcpon
defending the Davis-Bacon Act refers to price-
undercutting on contracts as “an unscrupulous
practice.”) Tne prevailing attitude in Washing-
ton—and state and local offices across the
nation—is that running up the public's bill is
what government is all about. From defense
contractors to insurance carriers to doctors and
hospitals billing for Medicare, everyone saves
his highest price for government. |It’s just as-
sumed The People pay the limit. The attitude
starts at the top and works its way down;
government is headed by congressmen who say
they cannot live on S60,000— more than four
times the median family income of the people
they govern—and fly into righteous fury when
someone proposes that they pay for their parking.

Edes was asked what might happen if Davis-
Bacon were repealed. His voice dropped a dark
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octave and he warned, “Why. that would lead to
a lot of unfair competition in which people
would try to cut costs ”

Tis Better to Give Than Repeal

Hold on—what’s that J hear? It‘s the clatter of
horse hooves in the East Wing. That must mean
Reagan has awakened from his nap, his waving
hand refreshed and rejuvenated. He must be
ready to do battle with the unions. What car. we
expect of the conservative Republican with the
landslide legislative mandate?

During the early campaign, Reagan called
Davis-Bacon ‘a neediess burden on local tax-
payers" and “a gift of tax funds to the affluent.”
But that was before he endorsed the Chrysler
bail-out, before he said forget about a national
right-io-work law, before he started sipping tea
with those upstanding community leaders, the
Teamsters, and before he said, in an October
speech in Youngstown, Ohio, that he wouldn't
try to repeal Davis-Bacon. Reagan did say
Davis-Bacon administration should be “tightened
up.” Possibly he means to eliminate that “waste
and fraud” he's ever on the watch for. establish-
ing once again that he will not sell out tc any
inf est group that openly advocates fraud (it's
going to be a rough four years for the Pennsyl-
vania congressional delegation).

Meanwhile, hard-line conservative Senator
Orrir Hatch, who made loud noises about
Davit-Bacon repeal when he rose to chairmanship
of the Labor Committee after the election, has
fallen silent So have Garr. and other long-time
Davis-Bacon foes, who you might think would
be trumpeting their moment of triumph. Repub-
lican Capitol Hill staffers S2y word has been
passed to take it r.asy on Davis-Bacon. “There's
no poim in going after it." .said one knowledge-
able staffer. “It would be so much work political-
ly. Besides, if we cot it [repeal] out of the Senate,
the House would just bottle it up, so why
bothet?” Meanwhile the “Stockman Manifesto”
of new Office of Management and Budget
Director David Stockman suggests leaving Davis-
Bacon intact so as not to antagonize Big Labor,
and thus win its cooperation on progressive
social goals like relaxing pollution controls.

It may seem hard to believe that conservative,
business-oriented Republicans could learn to
love Davis-Bacon. But actually, it fitsinsmooth-
ly with their philosophy of life. Liberals favor
government handouts to the needy; conserva-
tives favor handouts to the well-to-do. Davis-
Bacon certainly passes that test. ES
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PROGRAM ABSTRACT
Introduction
On July 9, 1982, an interdepartmental work group developed a draft
employment and training policy for the State of Alaska (see Appendix #1)

which laid the framework for the Governor s Task Force on Employment., and
Training. The objectives in that draft JLncluded:

i -
' - =’ 8
(a) "to provide an economic alternative to preference legislation,” n
orv>- ' \ / \
(b) * "to provide coordination to ensure that employment and training .-

efforts mesh with economic development/job creation efforts,” and

(c) "to improve equity of access to vocational education/training and
employment.

On September 16, 1982, Governor Jay Hammond issued a letter to the members
of the new Task Force which included revised policy objectives, among them

stating: ("the State will:") 1improve the efficiency and effectiveness of
Alaska"s labor exchange of supplemental services to the unskilled or under—
skilled. (see Appendix #2).... <

Both of these messages indicate that the State of Alaska recognizes the
confusion existing in current training and employment opportunities.

Il. Need

It is" no secret that unemployment in rural Alaska communities (see
Appendix #3) runs much higher than for urban communities. There are a lot

- of obvious reasons (lack of local employment, lack of basic skills), but
perhaps the most easily remedied is lack of access to information and to
dispatch centers.
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Remote Dispatch Pilot Project

The following is quoted from a letter written December 14, 1982 to
James Robison, Alaska Department of Labor:

"One issue that has been of concern to us for a very
long time is something we"ve dubbed "remote dispatch.”
Remote dispatch simply means the ability of rural
residents to be competitive in the open market,
especially on union contracts. Rural residents are
continually discriminated against by virtue of hiring
hall procedures, and the disparity is growing.

The problem seems to be mechanical, not philosophical.
Personnel within many of the union halls are appreciative
of the difficulties rural residents have in coming to

the urban dispatch centers and the expense of waiting

in town for a call. However, except for special
instances when this can ba circumvented, halls have

been at a loss to devise a more equitable system without
(a) creating a bureaucratic nightmare, or (b) spending

a lot o:: money.

During construction of the Trans-Alaska Pipeline,
special project labor agreements, as well as the Alaska
State Manpower Utilization System (ASMUS) (administered
by the Tanana Chiefs Conference and the Fairbanks »
Native Association), facilitated high percentages of
rural hire in the various- crafts and trades. This
special agreement died when the project w”s completed
and many people in rural communities found themselves,
because of geography, unable to compete for existing
jobs. Some people were still able to obtiin employment,
on the slope through a name request, but as time went
by and there were fewer and fewer original pipeline
companies still in operation, even this avenue could
not be used.

Most recently, during the pre-construction stage of the
proposed Alaska Natural Gas Transportation System
(ANGTS), Tanana Chiefs worked with the project (speci—
fically on survey contracts), as well as with the State
Pipeline Coordinator®s Office, in developing socio—
economic stipulations to be attached to the State Grant
of Right-of-Way. We also worked on an employment and
training committee resulting from federal stipulations.

All of this experience reinforced our awareness of the
lack of remote dispatch capabilities.

Being very project-oriented, the employment patterns
within this State fluctuate rapidly. Currently, much
of the major construction work occurs on the North
Slope, with the dispatch centers being in Fairbanks,
Anchorage or Juneau. There is a continual influx of
new people from Outside (of Alaska), many of whom,

Commissioner
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after varying periods of residency, find themselves in
a more favorable position for obtaining employment than
does the person who lives in Holy Cross or Allakaket.
This scenario is speculative, of course, because, it
seems that neither we nor the State of Alaska truly
understands the employment patterns for Slope activity,
but we have good reason to believe that this situation
does exist and will increase.

Conversely, there are many instances whcire the labor
force for capital improvement projects in village
communities 1is imported from the urban centers - these,
again, being the places from which dispatches are
affected.

Union members in rural areas are caught. Many of them,
because of lack of available employment and general

economic conditions, have withdrawn from union membership. *
There is a general feeling that if employment is not a
likely possibility, there is little reason to continue
paying union dues.

We feel it is time for a positive change. We have done
some research on methods to improve the situation
without getting into legal difficulties or spending an
enormous sum of money. Right now, the most important
step forward is to create an atmosphere in which a
dialogue can occur to discuss a pilot program."

After receiving the letter, Commissioner Robison has responded that the
state is indeed very interested and will be hosting a meeting in Juneau for
the interested parties, including organized labor (AFL-CIO, Teamsters,
Central Labor Council), the Alaska Federation of Natives, rural legislators,
the Alaska Commission on the Status of Women, Tanana Chiefs Conference, and

others.

Objective

To really test the waters, we are suggesting that a pilot project becon—
ducted in one region which should accomplish the following:

¢H) determine practicality of "remote dispatch,”

2 establish greater ties of communication on a structured basis
among labor, government and industry,

(3) help determine impact of changing hiring procedures on unemploy—
ment in rural communities,

A) articulate some major barriers to employment.

ADoroach

The State Office of Telecommunications has been approached cocreming their
interpretation of the feasibility of a "remote dispatch”™ system. (a«
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Appendix #4) The response was encouraging on the use of existing tele—
communications systems. However, the possibility has only been discussed
in very simplistic terms, when in fact it is more likely that the politics
of "remote dispatching”™ are much more complicated than the mechanics.

At this point, developing an experimental project on a regional scale
st “uld indicate whether or not there is a need to approach this on a
statewide basis.

We suggest the Tanana Chiefs (see Appendix #5) region for several rtasons:

€y
)

®
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the region is large and geographically diverse,

the region includes Fairbanks, which is a focal point for North
Slope hiring,

the region has existing outreach capabilities through TCC, sub—
regional offices, Job Service, the Rural Education Centers, other
government agencies,

the region does not have direct access to major companies situated
in Anchorage, which provides for an existing "control group."

Hopefully, such a project will integrate with research currently being
conducted by the Governor®s Task Force for Employment and Training and the
Institute of Social and Economic Research (see Appendix #6) and take us

that much closer to comprehensive planning for employment and training
opportunities.

The steps

@

)

®

4)

®)

in such a project would include (in sequence):

researching the availability of telecommunications systems and
assessing their application,

establishing a formal agreement with organized labor (and Asso—
ciated General Contractors, etc.) to conduct apilot project,

conducting an advertising campaign @(.Tth the use of video) to
announce the system and how it work?,

developing an outreach program to monitor the program and/or
facilitate usage,

Working with labor and industry on a continual basis to evaluate
the project and to apply a similar strategy to nonunion work

Some of this outline follows the concept of the Alaska State Manpower
Utilization System (ASM1JS) used during the construction of the Trans-Alaska

Pipeline.

Perhaps the most valuable legacy of ASMUS was the communications

yand cooperative spirit developed among labor and industry and service

, agencies .

101 f



ADDENDUM TO January 1, 1933 proposal to the Alaska State Legislature
for Remote Dispatch Pilot Project

Since the proposal for the "Remote Dispatch Pilot Project” was submitted
in January, the following meetings have occured:

February 15th/Juneau (attendance list attached)- Cf/mmissioner Jim
Robison chaired a meeting of rural legislators, various regional
corpon ions, organized labor, Associated General Contractors,
National Electrical Contractors, the Governor®s Office, the Alaska
Commission on the Status of Women and other interested parties to
discuss what problems do exist and how they might be alleviated.

With over 17 crafts and trades represented in Alaska, each with their
own hiring hall ractices, it is difficult to pinpoint what works and
what doesn"t wit out some in depth research, but there was little
disagreement that rural residents do have a considerable disadvantage.
There was a discussion of anticipated union activity, and what pro—
visions had been discussed for non-union work, which was followed by
the clarification that the proposal has concentrated on organized
labor precisely because they are organized, but is not intending to
exlude ways to improve access to non-union jobs.

March 4th/Anchorage - (attendance list and meeting report attached)

March 21st/Fairbanks - (attendance list attached)- This maeting brought
the parties involved to the consensus that we should definitely try a
pilot project in lieu of any other way of trying to solve the problem.
However, there were quite a few caveats, everyone being veri(concerned
with legal precedents and membership approval. Therefore, pilot, with
the following components, was suggested:

1. Research - (@) how the different crafts"and trades do/do not affect
rural dispatch, (b) identifying the population base, (c) statewide
telecommunications capabilities (current and projected), (d) legal
problems associated with dues check-off, etc...

2. Advisor”™ committee - A nine member advisory committee, composed of
six members of various crafts and trades (major and minor, including
all three jurisdictions) the Alaska Dept, of Labor, Associated General
Contractors and a regional corporation (representing a rural con—
stituency) to meet on a monthly basis (minimum) to further discuss
implamenting a pilot prr-ject based on the findings of the research
and the formal consensus of the committee.

3. Implementing the project - This is the third andmostimportant step,
but it is contingent on the success of the research and the advisory
committee. There have been thrcee reetings on the issue, each one
bringing the group nearer to seme possible solutions, but also re—
inforcing how complicated the concept is. It is going to take more
than just a few meetings to .structure a pilot; it"s going to take a
concentrated and coordinated effort. Basic to the premise is a way
to transmit daily _ulls to rural residents combinedwith areasonable

r, way to communicate back to the hiring hall.



ADDENDUM TO January 1, 1983 proposal to the Alaska State Legislature
for Remote Dispatch Pilot Project
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In conclusion: This project requires at least one full time pers® (the
attached budget suggests a director, half-time and an administra >
assistant, half-time) to pull it together. It is not a project *

of the involved agencies have existing staff that can be sparec.
attention it needs.

any
"ie

Developing a "remote dispatch”™ system is only one way to increast ne
employment opportunities for rural Alaskans, but it is an importa

step. Once such a system has been operational for a decent perioi then
perhaps employment profiles will be more reflective of needs other than
lack of access.



The following is an unofficial overview of the March 4, 1983,
meeting held in Anchorage to further discuss rural dispatch
systems:

The meeting was called to order at about 9:15 am. The first
item of discussion was the initial meeting held in Juneau
on February 15th which was attended by over sixty persons
from organized labor, Alaska Department of Labor, Associated
General Contractors, National Electrical Contractors, various
Native organizations, the Governor®"s Office and other interested
parties, 1including representatives from the offices of rural
legislators. The number of attendents indicated that the 1issue
was important but there was general confusion on the exact problem.
Tanana Chiefs Conff*ence, Inc., circulated copies of a proposal
submitted (in a rudimentary stage) to the State legislature for
consideration of operating a pilot project within the Interior
of Alaska to (@) bring the involved parties together for a
series of discussions on the difficulties rural residents have
in competing for jobs in the labor market, (b) review existing
systems, (c) work out the mechanics of new and innovative approaches.
The proposal 1is basically being used as a catalyst to bring the
system makers closer to some possible solutions to the complex
problem of dispatch for the bush.

k
As was very evident from the February 15th meeting as well as
the follow-up on March 4th (which was attended by over thirty
persons), many of the particpants felt the meeting was a Native
corporations vs., organized labor issue. TCC emphasized that
this is not the case. While a majority of the rural population
may be Native, there 1is a substantial non-Native population, just
as there is a substantial Native population in urban centers
which would not be affected. The intent of the proposal is to
protect in-state hire Tfor rural residents.

Among the many host of questions raised were:

(1) Is the project attempting to change basic hiring hall
procedures?

(2) How does the project propose to access rural residents?

(3 How do we equalize the prjcedures of over 18 crafts and
trades?

(4) How doe we encourage village projects to be union?

(5) What happens to existing local hire provisions?



The unions were all in agreement that they would not relinquish
any control over their hiring hall procedures: They could not
legally do so even if they wanted to.

The general discussion at both meetings indicated that t.he problem
was one -,?

(D) infrastructure: It isn"t iust a labor issue but requires
the cooperation of contractors,etc.

(2) time and coste

A3) legality : What is leqal and what will members likely
ratify?

4 politics: Are we talking about trade-offs?

was also a discussion of co-existing systems - such as
the Alaska Department of Labor (with 19 Job Service offices)
and the emerging Tribal Employment Rights Offices (TERO"s.) The
confusion created by independent growth of many systems 1is
magnified at a rural level.

There were many questions on the relationship of the Native
profit corporations to the non-profit. The relationship was
defined as the difference between a tribal entity (non-profit)
and a corporate entity. They should not be construed as being
one and the same.

Although there were some negativfe feelings about the necessity of
even addressing the problem (some people felt that rural residents
make the either/or choices by virtue of their decision to live

in a rural community) most people felt that the true problem -
protecting in-state hia.® — definitely included consideration of

the dichotomies that rural residents face in getting into the

labor marKet.. It is always difficult to know which comes first -
the chicken or the egg - but this could be a positive step j =

the righc direction. Everyone did agree that better communications
was a priority.



*RURAL DISPATCH COMMITTEE
March 21, 1983

T.C.C. Conference Room
Fairbanks, Alaska

1. Gale Vick Tanana Chiefs Conference, Inc.

2. Pat Smutz 1.B_.E.W.

3. Gay Dunham I1.B.E.W.

4. Nancy Cannington D.O.L. Comm. Rep.

5. Mike Andrews L.U. W 1555 - Painters/Fbks.

6. Marie Osborne Tanana Chiefs Conferen®2, Inc.

7. Jerry Kerr Boilermakers Local W 498

8. David E. Chess Western Alaska Building & Construction Trades Council
9. Russell J. Anderson Apprenticeship Outreach Program
10. Dick Currington Teamsters Union Local 959

11. Joe J. Thomas Laborers Union Local 942 |
12. Arthur L. Robson Local 375 - Plumbers & Pipefitters



RURAL HIRING MEETING
March 4th, 19S3

DOL Conference Room
Anchorage, Alaska

1. Gale K. Vick

2. Dick Currington
3. Boyer Brown

4. Nancy Cannington
5. Ted Lane

6. Leonard Hamilton
7. Janice Gregory
8. Russell J. Anderson
9. John A. Abshire
10.  John L. Alexander
11. Robert W. Reidc
12. Edward A. Janzen
13. David E. Chess
14. Phil Thingstad
15. Ambrose Bittner
16, Bill Schneider
17.  Joe J. Thomas
18. Pat Smutz

19. Like Andrews

20.  Art Zillig

21.  Kay Rollison

®m Ron Grant

23.  £4enn Lundcll

Tanana Chiefs Conference, Inc.
Teamsters Local 959 - Juneau
D.0.L. Rural

D.0.L. Commissioners Rep.

ISER, UAA

CINA

CINA

Apprenticeship Outreach
Ironworkers /# 751

OFl - ANGTS |
CIRI Construction, "Co.

Sheet Metal w 23 - Anchorage
Boilermakers/UAB & CTC
Carpenters / 1281

Bureau of Apprenticeship & Training
A .G.C.

Laborers Local w 942

IBEW Local # 1547

L.U. # 1555 Painters - Fairbanks
Dept, of Labor

CIRI Construction Co.

Parsons Construction Inc.

Glenn Lundell & Associates



RURAL HIRING MEETING
February 15, 1983
DOL Building

Juneau, Ak.

[y

. J/Lee Sanders

N

.t/M_fke Andrews

3. t/*Glenn Lundell

4. t/flikt". Irwin

5. 1/Rep. Adelheid Herrmann

6. i"Ken Spray

7.t/"~ichael Jennings

8. Addington

9.,/Roy F. Foehl

10. ./Richard Frank

11.w/1tficheal Thill

12. /™ arrySlay *...

13.1/J.A. Komfeiiid S/7f
3ay Dunham visf

15.~Roger Sams

16. i/thip Parr

17. t/fohn Creed

18.1/fee Metcalf

19.j/"Dwight Perkins

20. (/"Cory Blackwood

21. i/Ratrick C. McLaughlin

22. -""Joe J. Thomas

23. i/James R. Wakefield

24 .u-Lee Powelson

25. Edward Mussleuhite

Alyeska Electric, NECA. AGC
Painters L.U. # 1555

Glenn Lundell & Associates

Doyon, Ltd.%

Pouch V, Juneau, Ak. 998.11

Rep. Jim Duncan, Pouch V, Juneau 99811
U of A - Fairbanks

Asbestos Workers - Local # 97
Office of the Federal Inspector
Doyon Construction, Fairbanks

Sen. Mulcahy staff {
JEETCA ™

N.E.C.A.

I.B.E.W. # 1547

I1.B.E.W. /# 1547

AIR/PIC

Teamsters Union Local W 959

U.A. Local 367 Plumbers & Pipefitters
U.A. Local 262

Cook Inlet Region Inc.

Alaska Laborer - Employers Trusts
Laborers Local 942

Laborers Local 942

A_P_E_A.

Dept, of Labor



February 15, 1983
DOL eBuilding
mJuneau, Ak.

26.. {/David E. Chess WAB & CTC

27.t/Ray M. Brown Local # 190

28.u/Katie Hurley Ak. Comm, on the Status of Women
29. 1/Al J. Baffone Sr. Local 71 - Laborers - AFL-CI.0
30.\/Jim Johnson 1.U.0.E. Local 302

31. Shlka HcConahy U.A. Local 375

32. /bick Currington Local 959

33. </Com Frank A.G.C.

34. i/Evelyn Myers 40 Tlingit & Haida, One Sealaska Plaza

35. /bames Plasman Rep. Vaska

36. Jerry Area Tlingit & Haida Central Council
37.,/fcW Rollison ccc Anch.

38. “"Leonard Hamilton Cook Inxet Native Assn. Anch.
39.7~Lynne Collins Rep. Fuller

40. i~Jonathan Sperber Rep. Davis

41. /"ep. Mike Davis Pouch V, Juneau

42. 1/Jack Goddard Rep. Shultz, Pouch V, Juneau
43017 Allen D. Blume Office of the Governor-

44_. wlilee Stoopes Senator John Sackett

45. i/iiaren Perdue C.R.A. Employment Opportunity
46.  "Theodore Lane I.S.E.R.

47. ""George Bringmann N.E.C.A. - Anch.

48. /1ke Waldrop N.E.C.A.

49. W/Tora Cashen 1.B_.E.W.

:3.x Bud Garrison 1.B.E.W.

SI1./7R.W. Rogers 1.B.E.W.

52.,, George J. Nifon I1.B.E.W.



e rural hiring meeting
February 15, 1983
DOL Building
Juneau, Ak.

53.y Don Wagner Local 367 Anch.

54. y/Don Rouleau District Council-Juneau
55../Russell J. Anderson Apprenticeship Outreach
56./Art ZilJ.ig Dept, of Labor

57. v/William C. "Spud” Williams Tanana Chiefs Conference, Inc
58. /Bill Schneider A.G.C.

59. Gale K. Vick Tanana Chiefs Conference, Inc



uuuuia UUINtLKENCE, INC.
DEPT.. OF EDUCATION AND EMPLOYMENT

eConcept Paper for Remote Dispatch Pilot Project

PROPOSED BUDGET
I. PERSONNEL
Project Director Qi)
Administrative Asst. (%)
TOTAL WAGES

Fringe Benefits: @21%

TOTAL PERSONNEL

I1. OTHER COSTS

Travel and Per Diem

Telephone

Office Supplies

Reproduction

Advertising

Equipment Lease and Maintenance

Contractural (Video and Other)
Meeting Fees

Indirect @ 33.3 %

TOTAL PROPOSAL ..o

This 1is an estimated operational cost.
and is dependent on research.

20,000.
11,000.

31,000.
6,510.

37,510.

20,000.
8,000.
1,000.
2,000.

500.

10,000.

50,000.
500.

A $ 129,510.
42,738.

R $ 172,248.

The communications

00
00

00

00

00

00
00
00
00
00
00

00
00

00

00

00

cost is unknown
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DEPT. OF EDUCATION AND EMPLOYMENT
Concept Paper for Remote Dispatch Pilot Project

BUDGET JUSTIFICATION

PERSONNEL

Project Director () - (per attached job
description)

20,000.00

Administrative Asst. 11,000.00
SUBTOTAL 31,000.00
Fringe @ 21 % - Fringe benefits for 6,510.00
health insurance, workman®s compensation,
etc.
TOTAL PERSONNEL 37,510.00
OTHER COSTS
Travel and Per Diem - anticipated expense 20,000.00
for Advisory Board meetings and other travel.
Telephone - based on anticipated long distance 8.000.00
phone tolls.
Office Supplies - expected costs of basic 1.000.00
office supplies.
Reproduction - to cover cost of reproduction 2.,000.00
of materials to both the Advisory Board and
to the participating communities. This also
Includes brochires.
Advertising - expected cost of advertising 500.00
program to local communities.
Equipment Lease and Maintenance - lease of 10.0G0.00
computer time.
Ccntractural (Video and Other) - this is an 50,000.00

anticipated cost for video production to develop
information about the pilot project for released

to local communities, as well as a series of inter—
views with labor officials and employers on how to
get into the labor market, responsibilities and
opportunities.

Meeting Fees - Miscellaneous meeting costs. 500.00



COURT OVERTURNS NEW DAVIS-BACON RULES,
NEW PREVAILING WAGE DEFINITION OKAYED

Revised Davis-Bacon Act regulations issued by the
Reagan Administration last May are held invalid by
the U.S. District Court for the District of Columbia.

Ruling on a suit filed by the AFL-CIO Building and
Construction Trades Department, Judge Harold H.
Greene issues a permanent injunction against imple-
mentation of the regulations. The new rules were to
have gone into effect on July 27, but on July 22 Judge
Greene granted a preliminary injunction against their

enforcement, 28 CLR 743 (July 28, 1982).

In his six-page opinion, Judge Greene notes that
current regulations have remained in effect since
shorly after the Act became law in 1931, and that,
despite public debate in the ensuing years, “the Con-
gress has not amended the law and it has not ex-
pressed its displeasure with the regulations.” Pointing
out that the rules have remained unaltered under 15
secretaries of labor, he finds that Secretary Raymond
J. Donovan’s “claim to have discovered a wholly
different congressional intent rings hollow in the light
of that history.”

Prevailing Woge Rule Okayed

There is one major exception to the invalidation of
the regulations. Judge Greene upholds a proposal to
redefine the “prevailing wage,” finding that the inter-
pretation of this term is "entirely delegated to the
Secretary.” Under the Administration proposal, the
standard is changed from the wages being paid to at
least 30 percent of workers to the wages being paid to
a majority of workers.

The most controversial aspect of the revised rules
was the proposal'to establish a semi skilled "helper”
category and allow the use of tv/o helpers for every
three journeymen. Judge Greene rejects the argu-
ments of the Associated Builders and Contractors that
the proposed change would mirror actual practice and

Promote employee opportunity.

Instead, the court says the change would result in

°'pers performing work of all sorts and not the “well-

‘*(Tmed tasks” as required under the Act. Contractors
Acordingly would be inclined to use the lower paid

pors to perform tasks “traditionally beyond their

N jwtenee," the court says. Congress was aware of

,anRc.r w#en enacted the law and sought to
r fRainst it, says Judge Greene. “It is quite clear

(Vol. 28) 1477
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that the new regulation would subvert the congres-
sional will ”

Policy Difference Not Enough

A proposal to exclude wage rates paid on federal
projects in determining the prevailing wage rate in an
area is based on nothing more than policy differences
between Donovan'and 15 previous labor secretaries,
the court says. “This is not enough.”

Similarly, an attempt to exclude wage rates from
nearby metropolitan areas in determining a prevail-
ing wage for a rural area goes against “consistent
administrative practice,” the court finds.

A change in regulations under the Copeland Act
eliminating the requirement that federal contractors
furnish copies of weekly payrolls is not only contrary
to longstanding administrative practice but would also
“render the Act largely unenforceable,” Judge Greene
says. t

In upholding the revised definition of the prevailing
wage, Judge Greene observes that the Davis-Bacon
Act does not provide a definition of the term and that
there is “nothing intrinsically appropriate or inappro-
priate” about the 30 percent figure. The statute autho-
rizes the secretary to exercise his discretion in deter-
mining the figure.

"There is no indication that Congress intended the
first Secretary of Labor following enactment of the
law to define the definition of prevailing wage for all
time," the court says. “To the contrary, contempora-
neous and subsequent legislative materials indicate
that Congress was fully aware that the definition
might or would be adjusted depending on existing
conditions.”

When the regulations were unveiled in May, the
Administration estimated that they would produce
annual savings of $GO00 million. The Building and
Constiuction Trades Department immediately chal-
lenged them, contending they were “arbitrary and
capri''jus" and an abuse of discretion.

(Text of the opinion appears on p. 1519).

(Building and Construction Trades Depart-
ment, AFL-CIO and Raymond J. Donovan, usDC-
DC, No. 82-1631, Dec. 23, 1982.)

SENATE FINALLY PASSES AND SENDS
GAS TAX INCREASE BILL TO PRESIDENT

After a lengthy, filibuster-fueled delay, the Senate
finally approves the highway jobs and gas tax increase

Conairustlon Labor Report
0010.0838/62/400.50



TEXT

As appellants correctly argue, areas of the ad-
ministrative process so laced with discretion are
traditionally shielded from direct judicial interven-
tion. But these are not the areas to which appellees
sought and obtained relief. Appellees’claim went to
a threshold matter — the required content of ac-
ceptable affirmative action plans. This issue is
distinct from such subsequent questions as to
whether a contractor is in compliance with a
valid affirmative action program (to which the
good faith standard is relevant), or what should
be done to secure compliance once it is deter-
mined that a contractor has violated his affir-
mative action obligations [to which the concilia-
tion provisions are directed]. Appellees seek only to
require [compliance] officers to perform the
ministerial duty of complying with their own regu-
lations by disapproving programs that do not con-
tain the elements required by the regulations.

N, 28) 1519

608 F.2d at 1331 (citations and footnote omitted; em-
phasis supplied).

The department regulations requiring contractors
to file timely implementation reports and making non-
complying contractors subject to various sanctions,
when viewed as part of the enforcement mechanism
of the Plan as a whole, simply do not require the
Department to perform ministerial act3 as did the
regulations at issue in LASAC.

However persuasive may be the plaintiff’s argu-
ments regarding better ways of administering the
Plan, these arguments do not support the issuance of a
writ of mandamus against any of the defendants. The
Court will therefore enter an Order granting judgment
in favor of the defendants. This Memorandum is in
lieu of findings of fact and conclusions of law pursuant
to Fed.R.Civ.P. 52(a).

TEXT OF U.S. DISTRICT COURT RULING IN AFL-CIO
BUILDING AND CONSTRUCTION TRADES DEPARTMENT V. DONOVAN

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BUILDING AND CONSTRUCTION TRADES
DEPARTMENT, AFL-CIO, et al.,

Plaintiffs,
V. Civil Action No. 82-1631
RAYMOND J. DONOVAN, et al.,
Defendants.

ORDER .;

Upon consideration of the various briefs and memo-
randa submitted by the parties and the amicus, the
oral argument, and the entire record herein, it is this
23rd day of December, 1982, >

ORDERED That, with the exception noted below,
plaintiffs’ motion for summary judgment be and it is
hereby granted, and defendants’ motion for summary
ludgment be and it is hereby denied; and it is further
NUDERED That the regulations published in the
cd6t&\ Register by the Secretary of Labor on May

lana (revisions to 29 C.F.R. Parts 1 and 5) alleged-
Iy in implementation of the Davis-Baeon Act, 40 U.S.C.
s276a et seq., and the Copeland AnttKickback Act, 40
U.S.C. 8276¢c, be and they are hereby declared invalid
with the exception of the regulation redefining the
"prevailing wage” (47 Fed. Reg. 23,652 (1982), cv>dified
in 29 C.F.R. §1.2(a)(l)), and it is further.

ORDERED That the defendants, their agents and
employee,., and all those acting pursuant to their
direction or in concert with them be and they are
hereby permanently enjoined from enforcing or giving

12-29-82

any effect to such regulations, including 47 Fed. Reg.
23652, 23654-55, 23668, 23679, codified in 29 C.F.R.
881.3(d), 1.7(b), 1.7(d), 55(a).
- ) - mtz
Harold Il. G.eene
United States District Judge

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BUILDING iTRUCTION TRADES
DEPARTML. CIO, et al.,
|
V. Civil Action No. 82-1631
RAYMOND J. DONOVAN, et ui.,
Defendants.
MEMORANDUM

On July 22, 1982, the Court issued a preliminary
injunction restraining the enforcement of certain reg-
ulations which the Secretary of Labor had issued
ostensibly in implementation of the Davis-Bacon Act,
40 U.S.C. § 276a et seq., and the Copeland Ati-Kick-
back Act, 40 U.S.C. § 2776¢c. The same matter is now
before the Court on the parties’lcross motions for
summary judgment.

The order granting the preliminary injunction was
accompanied by a Memorandum which discusses the
various regulations and the issues of this lawsuit at

.'1 lie. Court permitted the. Associated Builders and Contractors to
Ele Uriels ?s abmlcus curiae in support of the position of the
ecretary of Labor.

CcTTt*VUChoo Laljor Roport
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cljtszlfcxc.ept for certain specific matters,
S°7se(C'ipW°se woul(*be served I'y plowing over the
same ground once again in similar or greater detail.

Briefly, the July 22 Memorandum expressed the
Courtsview that the statutory language and the legis-
lative history regarding the basis for the five types of
regulations at issue was somewhat ambiguous, with
language and history supporting the Secretary’s inter-
pretation more strongly with respect to some of the
regulations and less strongly with respect to others.
The Court ultimately resolved the doubts for prelimi-
nary injunction purposes in favor of the plaintiffs
because each of the regulations issued by the present
Secretary of Labor is wholly inconsistent with admin-
istrative interpretation contemporaneous with the en-
actment of the statutes about 1935 and consistent
administrative practice since then. See generally Nor-
toegian Nitrogen Co. v. United States, 288 U.S. 294
(1933). The Court will now simply add the following to
what was said on July 22, 1982.

First. Nothing substantially new has been adduced
by the parties or the amicus or found by the Court
with respect to three of the challenged regulations.

a. The Act directs the Secretary, in his ascertain-
ment of the prevailing wage, to determine wages for
“projects of a character similar to contract work.” 40
U.S.C. 8276(a). As the Court previously pointed out,
administrative practice fron the early 1930s on has
been to consider both private and public projects in
ascertaining the appropriate standard for ascertaining
the prevailing wage. The present Secretary’s attempt
to alter this consistent practice3is based essentially
on nothing more than his policy difference with the
preceding fifteen Secretaries of Labor. That is not
enough. See Memorandum of July 22 at pp. 12-14.

b. The next point of dispute centers around the
question whether, in setting prevailing wage rates for
rural areas, the Secretary may consider the wages
being paid in nearby metropolitan areas. As the Court
previously indicated, the legislative history of this
provision is mixed, but here, too, the ambiguities are
fully resolved by contemporaneous and consistent ad-
ministrative practice against the construction adopted
by the present Secretary.

c. The Copeland Act requires the Secretary to issue
regulations for federal contractors which, niter alia,
require such contractors to “furnish weekly a state-
ment with respect to the wages paid each employee
during the preceding week.” Secretaries of Labor have
always construed this provision to mean that copies of
the actual weekly payroll must be submitted. The
regulations issued by the present Secretary, however,
would require only a statement from the contractor

1This consistent administrative practice was well known to (lie
Congress, but 1t was never overruled by that body.
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that he had complied with the Act. The new regulation
suffers not only from the same infirmity as the others
referred to above — that it is contrary to consistent,
long-standing administrative practice — but it is also
subject to the additional criticism that it would render
the Act largely unenforceable. See pp. 10-11 of the
Memorandum of July 22, 1982,

Second. The Davis-Bacon Act provides that every
federal construction contract shall contain a provision
to the effect that the minimum wages being paid to
various classes of laborers and mechanics shall be
those determined by the Secretary “to be prevailing”
for corresponding classes of laborers and mechanics.
The existing regulations define "prevailing wage" as
the wages being paid to at least thirty percent of those
so employed. The new regulations issued by the pre-
sent Secretary and temporarily enjoined by the Court
would change this standard to provide in essence that
a wage shall be deemed prevailing only if it is paid to
a majority (more than fifty percent) of a particular
class.

The Act itself does not provide a definition of "pre-
vailing wage,” and it is abundantly clear that the
definitional task was entirely delegated to the Secre-
tary. There is nothing intrinsically appropriate or
inappropriate to the thirty percentrule or to any other
figure as representing the "prevailing wage." More-
over, the legislative history of the statute and its
purposes do not provide support for any particular
figure. The statute quite simply relies on the Secre-
tary to give content from time to time to the term
"prevailing wage" in the exercise of his discretion and
his expertise. There is no indication that Congress
intended the first Secretary of Labor following enact-
ment of the law to define the definition of prevailing
wage for all time. To the contrary, contemporaneous
and subsequent legislative materials indicate that
Congress was fully aware that the definition might or
would be adjusted depending on existing conditions.
See 74 Cong. Rec. G51G (Feb. 28, 1931); 75 Cong. Rec.
12385 (June 8,1932); Hearings before Senate Commit-
tee on Labor and Human Resources on Military Con-
struction Authorization Act of 1980, 98th Cong., 1st
Sess. at 383 (1979).

In view of the background, which differs significant-
ly from that of the other regulations at issue here, the
Court concludes that, notwithstanding prior adminis-
trative practice, it was not improper for the Secretary
to substitute the fifty percent standard for the earlier
thirty percent standard. Accordingly, the Court will
not enjoin that part of the new regulation which sets
the prevailing wage as the wage paid to the majority
(more than 50 percent) of the various classes of labor-
ers and mechanics.

Third. The post-argument briefs, including particu-
larly that of the amicus, focus on the "helper" issue.
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In its Memorandum of July 22, 1982, the Court ex-
pressed the view that the various regulations which
would permit a substantial increase in the number Qi
"helpers” in the construction industry probably did not
reflect the will of the Congress. The Associated Build-
ers and Contractors argue with considerable vigor
that the Secretary’s revisions of the “helper" regula-
tions are correct. In this regard, the amicu Spoints to
an alleged statutory mandate to establish classifica-
tions by regulation that would mirror actual practice;
that the scope and significance of the helper category
has expanded dramatically in recent years (particu-
larly in nonunion shops); and that the helper classifica-
tion promotes employee opportunity. These arguments
proceed from erroneous premises and they are insuffi-
cient to overcome the conclusions to be drawn from
the basic legislative purpose.

The crux of the matter is this. The integrity of the
statutory scheme requires that each “class of laborers
and mechanics"” be comprised of “members” who
perform “well-defined tasks" and do not perform tra-
ditional craft work of another, higher paid class. This
is a fundamental principle with which apparently
neither the Secretary of Labor nor the amicus quar-
rel, at least not in theory. Indeed, (he amicus argues
that the Secretary’s definition of “helper” will main-
tain “the strict lines of demarcation between skilled
and unskilled labor.” Memorandum at p. 15. But in
practice that distinction can be maintained only if the
tasks of the helper class are defined as discrelte and
distinguishable from ’hose of laborers and mechanics.

Yet the new regulations would allow helpers to
substitute for laborers and for journeymen, and that
helpers would be allowed to perform tasks of all sorts.
Under these regulations, “helpers" would not be per-
forming well-defined tasks, either with regard to type
of skill or to amount of experience, but they would be
available in a general way to substitute for workers of
many types and many levels of experience.*

The amicus suggests that any problems in this
regard are remedied by the provision in the regulation
which forbids contractors to pay reduced rates for

'The legislative history indicates that when "actual practice”
may . be equated with a”practice to evade_the prevailing, wa%e
5%‘?;‘”8”1169”3%” Is not determinative. Cong. Rec. Senate, p.
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work “properly performed" by classes other than
helpers (Memorandum, p. 17). However, since the
entity which will determine whether a particular task
is “properly performed” by a helper or by a skilled
person will be the contractor, it may reasonably be
asssumed that his determination will follow his self-
interest: lower-paid helpers will be regarded as prop-
erly performing many tasks traditionally beyond their
competence. When Congress enacted the Davis-Bacon
Act, it was well aware of these practicalities (see €.0.,
Cong. Rec. Senate, p. 12073 (July 30, 1935)) and it
sought to guard against them. It is quite clear that the
new regulation would subvert the congressional will/'

Despite its seeming complexity, the basic issue gov-
erning this lawsuit is relatively simple. Congress en-
acted the Davis-Bacon Act and the Copeland Act in the
1930s with certain purposes in mind. Regulations were
issued very shortly following the enactments to imple-
ment the words and purposes of the legislature. In
spite of substantial public debate concerning both the
laws and the regulations in the years since then, teh
Cogr.ress has not amended the law and it lias not
expressed its dispi®ure with the regulations. More-
over, fifteen Secretaries of Labor serving under eight
Presidents have never altered the regulatory scheme.
The present Secretary’s claim to have discovered a
wholly different congressional intent rings hollow In
the light of that history.

For the reasons stated, the Court this day perma-
nently enjoins the enforcement of all the new regula-
tions at issue here, with the sole exception of the
regulation which defit.es the prevailing wage in terms
of a higher percentage: of employees in each class of
laborers and mechanics than was provided for
heretofore.

Harold Il. Greene
United States District Judge
Dated: December 23, 1982

‘As folr tinlargument of fin* amlcus that Increased use of the
helper classification promotes employee opportunity, it appears
that as of 1978 minority part|C|pat|on in 0| t unio manu ement
apprentlceshlp programs was 21.2 percent whlle Its part|C| ion In
open-shop trad mrg rograms was only 11.4 percent. Department of
Inbﬁr data tabufated Tor Union anﬂ Open Sim Constructlon .12

eregu atlon adopted by the present ecretarx Is Tikely to
ave the effect of aﬁwm cantractors to replace higher wage
minority laborers wit mlnorlty helpers.
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cal \3y extend for one year their current agreement
originc|ly\]et to expire May 31, 1983. This action
freezes iiie journeyman rate at $17.55 and fringe
benefit contributions at $3.68 for a total $21.23 wage-
fringe payment.

The extended agreement, covering approximately
6,500 workers in Cook County (metropolitan Chicago),
Ilinois, will run until May 31, 1984. ECA, affiliated
with the National Electrical Contractors Association,
represents 120 electrical contractors operating in the
area.

Major Step

Extending the current agreement was a major step
in combating the serious unemployment problem
plauging metropolitan Chicago, Don Weimar, ECA
manager, said. Hopefully, this action will stimulate
some interest among our users and indicate that "we
are trying to hold the line," he commented.

None of ECA’s member contractors reacted either
positively or negatively to the extension, he said,
suggesting that they are too busy looking for work.
Although open shop contractors have made no signifi-
cant inroads in Cook County’s commerical and indus-
trial market "that situation could always change,” he
observed.

Other NECA chapters in the area are considering
similar measures, he said. Recently, Northern Illinois
Building Cointractors Association negotiated a three-
year agreement with the Rockford Area Building
Trades Council that freezes wages and fringes for the

first year, 2XGUI Mil (Feb.0, 10X3).

r-

1BEW Local 134 busj*ffS manager Timothy J. Bros-/

nahan, who negotiated the extension, could not bel
reached for comment.

HATCH BILL WOULO AUGMENT
EMERGENCY JOBS MEASURE

A $1.5 billion jobs measure intended to “augment”
the emergency employment measure approved on
Mar. 3 by the House and headed for a Senate floor
vote is introduced by Sen. Orrln G. Hatch (R-Utah).

Although the lintch bill (S 649) was not included in
version of the Senate jobs bill which is currently
scheduled for a Hour vote Mar. 9 (See report in this
issue), a spokesman for the Senate Labor and Human
Resources Committee said the senator plans to offer
his bill as an amendment.

The senator said funding for the Job Training and
Partnership Act sought, by the Reagan Administration

is for programs that would not become operational /

until Oct. 1. "The proposal | have suggested will make/

funds immediately available to states for allocation as
training grants directly to employers who have corn-
mitted to hire one or more structurally unemployed 6r_
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dislocated workers. It will assist in matching up will-
ing workers and employers with jobs to offer,” Hatch
said.

Funds Available Quickly

Hatch, who chairs the Senate Labor and Human
Resources Committee, said the funds would be made
available on a needs-based formula and could be
available “within weeks” after the appropriation has
been passed.

Under the program, he said, “businesses of any size
which had job openings and committed to hire a
worker with a certification from the ES (Employment
Service) or Ul (Unemployment Insurance) office, re-
gardless of the individual's skills, or lack thereof,
could request a training grant from the state. The
grant application would be simple and would basically
consist of the number and types of jobs the employer
was offering and a requested amount to cover the
training costs.”

"Training,” he added, "could be done by the employ-
er or could be contracted out by the employer to g
training organization.”

Hatch's bill includes a $15 million authorization to
fund training programs for in-school youth. “If we are
going to have an emergency appropriation for emer-
gency jobs and emergency humanitarian aid, then the
second step ought to be bridging the gap before the
Job Training and Partnership Act is fully operational
with an emergency structural unemployment relief
bill,” he said._

SUPREME COURT AGREES TO TAKE NEW LOOX
AT RESIDENCY RULE FOR PUBLIC WORKS JOBS

The Supreme Court agrees to review the constitu-
tionality of a Camden, New Jersey, ordinance requir-
ing that at least 40 percent of the labor force on
municipal public works projects be city residents The
Justices vote to hear an appeal filed by the United
Building and Construction Trades Council of Camden
County and Vicinity. The union group seeks to over-
turn a ruling by the slate’s highest court.

The case will give the Court an opportunity to
address many of the questions left unresolved by its
decision last week in a similar case from Boston, 20
CLR X (Mar. 2, 10X3). In White, v. Massachusetts
Council of Construction Employers, Inc., the Jus-
tices upheld the constitutionality of Boston Mayor
Kevin White's executive order requiring that city resi-
dents hold 59 percent of jobs on tax-supported con-
structs n projects. But the Court limited its holding to
the Commerce Clause of the Constitution. It also found
that the record in the case was not sufficiently docu-
mented to permit resolution of the challengers’ con-
tention that much of the construction subject to the

Copyright © 1003 by Tho Duroiiu ol Nntlohftl .ANnira, Inc.
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mayor’s order involves nonpublic projects financed
largely through private funds.

City Resident Definition

The New Jersey Supreme Court held in February
1982 that the Camden ordinance did not violate the
Commerce Clause, the Equal Protection Clause or the
Privileges and Immunities Clause. The ordinance,
adopted in July 1980, defines as a city resident "any
person who has been domiciled in the City of Camden
for a continuous period of 12 consecutive months prior
to the application for employment and continues as a
domiciliary of the City of Camden during the period of
employment or contract.”

The statute also specifies that the person must
intend that Camden be his permanent place of resi-
dence. It provides that "any party performing or
offering to perform a contract for public construction
in the City of Camden ... in hiring for jobs, shall make
every effort to employ persons residing in the City of
Camden but, in no event, shall less than forty percent
of the entire labor force be residents of the City of
Camden."” The measure applies "wherever the City of
Camden spends funds derived from any public source
for construction contracts ...”

Impinges Fundamental Right

The union trades council contends that the ordi-
nance, by limiting the preference to those who have
resided in the city for one year, violates the Equal
Protection Clause by setting up a classification that
impinges on the fundamental right of interstate trav-
el. The brief stresses that the statute has its impact on
employees of private contractors, rather than public
employees, where the city is acting as an employer.

"W hether the test be that of a compelling state
interest or even minimum rationality, the Camden
residency requirement must fail,” the council says.
"The classification employed by the ordinance is not
even remotely tailored to further the city’s purported
interest in reducing unemployment. Rather tiian tar-
geting the employment preference to the long term
unemployed, the ordinance merely benefits long term
residents. Moreover, rather than increasing the num-
ber of jobs, the ordinance simply limits the universe of
those who may compete for them. Reducing unem-
ployment may constitute a valid state interest, but it
may not be achieved by means which are repugnant to
fundamental constitutional rights.”

((Inilc.il BuiUliny and Construction Trades
Council of Camden County and Vicinity v. Mayor
und City Council of Camden’, No. 81-2110.)
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LEGISLATION INTRODUCED TO GIVE PLANS
EASIER ACCESS TO MORTGAGE INVESTMENTS

A bill that would permit pension plan managers to
invest plan assets in residential mortgages (H.R. 1418)
was introduced Feb. 10 by Rep. Ron L. Wyden (D-Ore).

The bill, entitled the Residential Mortgage Invest-
ment Act of 1983, would exempt qualified mortgage
transactions from some of the prohibited transaction
provisions of ERISA and the Internal Revenue Code.
The only requirement would be that mortgage invest-
ments by employee benefit plans receive prior ap-
proval of an independent fiduciary.

Wyden, along with Reps. Richard Gephrdt (D-Mo)
and Barber Conable (R-NY), cosponsored similar leg-
islation during the 97th Congress. Sen. John Chafee (R-
R1) introduced a similar Senate bill during the 97th
Congress. Those bills called for exemptions to allow
pension plans to invest in the mortgage market, in-
cluding mortgage-backed securities, and to engage in
a variety of mortgage- related transactions, as long as
they met ERISA’s prudence and arm’s-length
standards.

Range Of Transactions

A range of transactions would be pennitted under
H.R. 1418. In addition, the bill would provide an
exemption for purchases by plans of any interest in
government-guaranteed residential mortgage loans.

Under the bill, qualified mortgage transactions
would include the following:

»lIssuance of a residential mortgage financing com-
mitment by one or more employee benefit plans as a
mortgage investment pool,

»Receipt of a fee in exchange for issuing a residen-
tial mortgage financing commitment;

»Origination, acquisition, purchase, retention, or
sale of a residential mortgage loan, or of a participa-
tion interest in a residential mortgage loan;

»Origination, acquisition, purchase, retention, or
sale by one or more employee benefit plans or a
mortgage investment pool of a residential mortgage
loan, or of a participation interest in a residential
mortgage loan, in any case in which a residential
mortgage financing commitment has not been issued;

»Sale, exchange, or transfer of a residential mort-
gage loan, or of a participation interest in a residen-
tial mortgage loan, by an employee benefit plan or
mortgage investment pool before the maturity date of
the loan;

»Servicing of a residential mortgage loan (whether
or not the mortgage loan is part of a mortgage
investment pool) by an employee benefit plan (or a

a n-u3 Construction Labor Hoport
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Employees who are represented by the Bay Coun-
ties District Council of Carpenters, United Brother-
hood of Carpenters & Joiners of America, AFL-CIO,
arc entitled to perform the work-of the scrapping or
cleanup which follows the installation of drywall, on
work performed by employer-members of the North-
ern California Drywall Contractors Association, wher-
ever the jurisdictions of the Bay Counties District
Council of Carpenters, United Brotherhood of Carpen-
ters & Joiners of America, AFL-CIO, and Laborers
Union Local 261, Laborers International Union of
North America, AFL-CIO, coincide.

Employees who are represented by Painters &
Decorators Union, Local No. 4, International Brother-
hood of Painters and Allied Trades of the United
States and Canada, AFL-CIO, are entitled to perform
the work of the scrapping or cleanup which follows the
process of the taping of joints between pieces of
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drywall, on work performed by employer-members of
the Northern California Drywall Contractors Associ-
ation, wherever the jurisdictions of Painters and Al-
lied Trades of the United States and Canada, AFL-

ClO, and Laborers Union Local 261, Laborers
International Union of North America, AFL-CIO,
coincide.

Dated, Washington, D.C.
December 7, 1982 -
Howard Jenkins, Jr., Member
Don A. Zimmerman, Member
Robert P. Hunter, member

NATIONAL LABOR RELATIONS BOARD

TEXT OF THE SUPREME COURT RULING IN
WHITE V. MASS. COUNCIL OF CONSTRUCTION EMPLOYERS

No. 81-1003

KEVIN H. WHITE, ETC., ET AL. PETITIONERS wv.
MASSACHUSETTS COUNCIL OF CONSTRUC-
JUON EMPLOYERS, INC., ET AL.

on wnrrof certiorari to tiie supreme judicial court
OF MASSACHUSETTS

Syllabus
No. 81-1003. Argued November I, 1982—Decided February 28, 1983

Petitioner Mayor of Boston, Mass., issued an executive order requiring all
construction projects funded in whole or in part by city funds or funds
that the city had authority to administer to be perfarmed by a work force
at least halt of which are bona fide residents of the city. “Hie Massachu-
setts Supreme Judicial Court held the order unconstitutional under tliu
Commerce Clause.

Held: 'Die Commerce Clause does not prevent the city from giving effect
to the Mayor’s executive order. o
(a) When astate or local government enters the market as a partici-
ant, It is not subject to the restraints of the Commerce Clause.
ugh** v, Alexandria Scrap Corp., 426 U. S. 794; Reevess. Inc. v. Stake,
447U, S 42].  Inaeaau liko the instant one, the only inquiry’ is whether
%He chaILentged program constituted direct state or focal pafticipation in
€ market, : , : _

Ib) Insofar as the city expended only ita own funds in entering into
construction contracts for public projects, it was n market participant
and entitled to be treated as such under the rule of Alexandria Scrap
Carp. Even if implementation of the Mayor's order might have a su[;-
nificant |m{3a,ct,on specialized construction firms empIong_ out-of-stafe
residents, this is not relevant to the inquiry of whether the City is partici-
pating in the marketplace when It provides funds for construction. = Im-
pact on out-of-state residents figures in the equation only after it is de-
cided that the city Is regulating the market rather than ﬁartlupatmg in
it, for only in the Tormer case need it be determined whether any burden
on interstate commerce is permitted by the Commerce Clause.  And,
even if the Mayor’s order is characterized as sweepmg too broadly, such
characterization js relevant only If the Commerce_Clause impdses re-
straints on the city’s activity and is no help in deciding whether those
restraints apply.

N O Ilt'l.: Tlieie opinions are MIt'jet| it, ftIMiu! II'V.IIMII ticTore ptihlicii-
linn in the pielliiiiiuia/ pilill < the Uniled Suit» Reports. KiaJciv jus
letpieMeil lo utility die licnortci of Dceiduis, 5.tpreinc Coml of fbs
limit'd Suits), Wjvhinpliin, O.C. 211541 of siny typ.iyf.iplui-.il oi ailier
found thais N onlot ri.u coiHtlitini may tie mule Iviuie i.c piclinil-
[iily (Him Jit-*In put*.
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(c). Insofar as the Mayor's order was api)lied to projects funded in
part with funds obtained from certain federal programs, the order was
affirmatively sanctioned by the pertinent requlations of those programs.
Where the Testrictions imposed by the city on construction projects fi-

- naneed in part by federal funds are directéd by Congress, then no dor-
mant Commerce Clause issue is presented.

384 Mass. 466, 425 N, E. 2d 346, reversed and remanded.

RErNQLtiiST, J., delivered the opinion of the Court, in which Burger,
C.J., atiJBrennan, M arshall, Powell, Stevens, and O'Connor, JJ.,
joined. Blackmun, J., filed an opinion concurring in part ard dissenting
in part, in which W hite, J., joined,

JUSTICE Reiinquist delivered the opinion of the Court.

In 1979 the mayor of Boston, Massachusetts, issued an ex-
ecutive orderl which required that all construction projects
funded in whole or in part by city funds, or funds which the
-city had the authority to administer, should be performed by
«a work force consisting of at least half bonafide residents of
Boston/ The Supreme Judicial Court of Massachusetts
decided that the order was unconstitutional, observing that

the Commerce Clause "presents a clear obstacle to the city’s
order." 381 Mass. 416, 425 N. E. 2d 346 (1981). We

‘The executive order provides;

“Onany construction project funded in whole or In part by City funds, or
funds which, in accordance with a federal grant or otherwise, the City ex-
EJ_ends or administers, and to which the City Isa signatory to the construc-
ion contract, the worker hours on a crft-by-crnft basis shall be per-
for]rcnﬁd. In accordance with the contract documents established herewith,
as follows:

a. at least 50% by bona fide Boston residents;

h. at least 25% by minorities;

C. at least 10% DY women." = .

OnIY the residency requirement is being challenged. o

"1n 1980, of approximately 5182 milbon expended on construction in the
City of Boston, some $-1 million, or 11% was spent on projects to which
the executive order applied.  Of this latter amount, anproximatoly 534
million represented projects bem/g funded in part througn federal Urban
Development Action Grants (UDAGa).

NOft: Wfiiiic It it u .mod devii/Mc, a lytljhut (hcadnote) wdl ho
relessed *4 @ the lime Uc opinion |i Issued. The syllabus lonililulei
no pair ot (he vpiniun of the Couit but lut been prep.ncd by the
Kcpotiet of liisimoin for llie convenience of He leader. See UnlieJ Main
e. Adm it I limit,-r Co.. 200 U.S. 321. .137.
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gi-mited certiorari to decide whether the Commerce Clause of
the United States Constitution, Art. I, 88, cl. 3, prevents the
city from giving effect to the mayor’ order. 455 U. S. 919
(1982). We now conclude that it does not and reverse.

1

Ve were first asked in Hughes v. Alexandria Scrap Corp.,
426 U. S. 794 (1976), to decide whether state and local gov-
ernments are restrained by the Commerce Clause when they
seek to effect commercial transactions not as “regulators" but
as "market participants.” In that case, the Maryland legisla-
ture, in an attempt to encourage the recycling of abandoned
automobiles, offered a bounty for every Maryland-titled auto-
mobile converted into scrap if the scrap processor supplied
documentation of ownership. An amendment to the Mary-
land statute imposed more exacting documentation require-
ments on out-of-state than in-state processors, who in turn
demanded more exacting documentation from those who sold
the junked automobiles for scrap. As a result, it became
easier for those in possession of the automobiles to sell to in-
state processors. “The practical effect was substantially the
same as if Maryland had withdrawn altogether the availabil-
ity of bounties on hulks delivered by unlicensed suppliers to
licensed non-Maryland processors.” 426 U. S., at 803, n. 13.
In upholding the Maryland statute in the face of a Commerce
Clause challenge, we said that “Inlothing in the purpose ani-
mating the Commerce Clause nrohibitsa State, in the ab-
sence of congressional action, from participating in the mar-
ket and exercisintr the right to 'avor its own citizens over
ptTiers/* |d.., at S1U (tootnote* jmitted). Because Maryland
was participating in the market, rather than acting as a mar-
ket regulator, we concluded that the Commerce Clause was
not "intended to require independent justification," id., at
809, for the statutory bounty.

We faced the question again in Reeves, Inc. v. Stake, 447
U. S. 429 (1980), when confronted with a South Dakota policy
to confine the sale of cement by a state operated cement plant
to residents of South Dakota. We underscored the holding
of Hughes v. Alexandria Scrap Corp., saying:

CpThe basic distinction drawn in Alexandria Scrap be-
tween States as market participants and States ag mar-
k'et~regulators makes good sense and sound J As
that case explains, the Commerce Clause responds prin-
cipally to state taxes and regulatory measures impeding
free private trade in the national marketplace. [Cita-
tion omitted]. There is no indication of a constitutional
plan to limit the ability of the States themselves to oper-
ate freely in the free market.” 447 U. S., at 436—137.5

We concluded that South Dakota, "as c seller of cement, un-
questionably fits the ‘markev participant’ label™ and annlied
the "general rale of Alexandria Sr-up."” 1d., at 440.

CI1We also noted the policy In support of this limitation on the Commerce
ause:

_“Restraint in this area is also counseled by considerations of state sover-
eignty, the role of each State ‘as quardian and trustee for its {)eople,' Ham
v MrCall, 239 U, S." 175, 191 (1915). quo,tmg Athinv, Kantas, 191 (J. S.
207, 222-223 (1903), anti the long recognize I’I(})h'[ of trader or manufac-
ture] _enga?ed_ in an entirely private business, freely to exercise his own
|wIeFt|. 'lent discretion as to parties with whom he will deal.” United
Stala v. ooltjuU X Co., 250 U. S, 300, 307 (1919).  Moreover, state pro-
Frleta_ry activities may be, and often are, burdened with the same restric-
jona imposed on private market participants.  Evenhnndedness suggests
that, when acting as Froprleto_rs. Stales should similarly share existing
freedoms from federal constraints, mcludln? the inherént limits of the
Commerce Clause.” ¥17U. S, at -138-139 (footnotes omitted).
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Alexandria Scrap and Reeves, therefore, stand for the
proposition that when a state or local government enters the
market as a participant it is not subject to -he restraints of
The ConQnerce Clause. As we said in Reeves, in this kind of
case there is "a single inquiry: whether the challenged ‘pro-
gram constituted direct state participation in the market.””
Id., at 436, n. 7. We reaffirm that principle now.

The Supreme Judicial Court of Massachusetts concluded
that the City of Bostan is not participating in the market in
the sense described in Alexandria Scrap Corp. and Reeves
because the order applies where the city is acting in a nonpro-
prietary capacity, has a significant impact on interstate com-
merce, is more sweeping than necessary to achieve its objec-
tives, and applies to funds the city receives from federal
grants. 384 Massv at ,425 N. E. 2d, at 354-355. For
the same reasons the court found that the city is not a market
participant, it concluded that the executive order violated the
substantive restraints of the Commerce Clause.4 Ibid.

n

Petitioners and respondents both, to a greater or lesser ex-
tent, seek to have us decide questions not presented by the
record in this case. In support of the Massachusetts court's
finding that the city is acting in a nonproprietary capacity,
respondents urge that much of the .-'instruction subject to the
mayor's order involved nonpublic projects that were financed
"largely through private funds. While the mayor's order by
its terms would appear to apply to such construction, there is
simply nothing in the record before us to support the conclu-
sion that city funds were used for these types of construction
projects. (Respondents, had they wished to raise this ques-
I tion, were obligated to offer some evidence that city funds

N-and private funds were used jointly to finance construction of

I some of the projects which were in fact subjected to the pro-
visions of the mayor’s order; nothing in the record supports
such a conclusion”The gnijiissuea before us, then, are the
propriety of applying the mayor’s executive order to projects

,1 luntled wholly with citv funds and protects funded in nart.

with federal funds. We address first the application of the
order to city filnded projects.

The Supreme Judicial Court of Massachusetts expressed
reservations as to the application of the "market participa-
tion” principle to the city here, reasoning that “the imple-
mentation of the mayor's order will have a significant impact
on those firms which engage in specialized areas of construc-
tion and employ permanent works crews composed of out-of-
State residents.” 384 Mass., at , 425 N. E. 2d, at 351
Even if thiu conclusion is factually correct,4it ia not relevant

*Respondents made several other challenges to the order, none ot
which are before as. Respondents also directed challenges to resident
preferences contained in other state and local laws.  None of these provi-
sions is before us. .

“The case was_subnd'trd Liftrw on an agreed statement of facts. The
only. éeference in that statcmer.v to the funds affected by the order
provides:

"Tile approximate dollar value of construction, both private and public,
within the City of Boston in 1930 wax 5482,166.000; ofth.it amount approxi
mntely 5-1-121,040 represented construction projects ‘funded in whole or
part by CI[%/ funds, or funds which, in accordance with a federal grant o
otherwise, the City’ expends or “dministcrs, and to which the Ci |sad_%
natory to the construction contract' to which the Executive Order, by i
terms, was applicable.  Of that S5-1.421.040 apprommateI?{ $3-1,000!
represented projects _involving Urban Development Action Grants.
Agrtgfl Statement of Facts, at - o
— *Tiie record does not readily support a (biding of "significant impact" ay
firms emplo%mg out-of-state”residents. ~ The “partie$’ stipulated that 4

small number”of plaintiff contractors are out-of-state contractors who
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to the inquiry of whether the city is participating in the mar-
ketplace when it provides city funds for building construc-
tion. If the city is a market participant, then the Commerce
Clause establishes no barrier to conditions such as these
which the city demands for its participation. Impact oh out-
of-state residents figures in the equation only after it is de-
cided that the city is regulating the market rather than par-
ticipating in it, for only in the former case need it be
determined whether any burden on interstate commerce is
permitted by the Commerce Clause.

The same may be said of the Massachusetts court’s finding
that the executive order sweeps too broadly, creating more
burden than is necessary to accomplish its stated objectives.
Id., at , 425 N. E. 2d, at 355. While relevant if the
Commerce Clause imposes restraints on the city’s activity,
this characterization is of no help in deciding whether those
restraints apply. The Massachusetts court relied in part on
our decision in Hicklin v. Orbeck, 437 U. S. 518 (1978), say-
ing that “as in Hicklin, supra, there is a broadly drawn stat-
ute which sweeps far wider than merely favoring unemployed
or underemployed local residents.” Ibid.

In Hicklin we considered an Alaska statute which required
employment in all work connected with oil and gas leases to
which the State was a party to be offered first to “qualified”
Alaska residents in preference to nonresidents. The State
sought to justify the "Alaska Hire" law on the ground that
the underlying oil and gas were owned by the State itself.
Analyzing the case under the Privileges and Immunities
Clause of Art. 1V, §2, cl. 1, we held that mere ownership ofa
natural resource did not in all circumstances render a state
regulation such as the “Alaska Hire" law immune from attack
under that clause. We summarized our view of the Alaska
statute in these words:

“In sum, the Act is an attempt to force virtually all busi-
nesses that benefit in some way from the economic ripple
effect of Alaska's decision to develop its oil and gas re-
sources to bias their employment practices in favor of
the State’s residents.” <137 U. S., at 531.

Even though respondents no longer press the Privileges
and Immunities Clause holding of Hicklin in support of their
Commerce Clause argument, we note that on the record be-
fore us the application of the mayor’s executive order to con-
tracts involving only city funds does not represent the sort of
j'attempt to force virtually all businesses that benefit in some
way from the economic ripple effect” of the city’s decision to
enter into contracts for construction projects "to bias their
employment practices in favor of the [city’s] residents.”7

have re% lar anti permanent work crews comprised entirely of out-of-state
residents. These contractor) for the moat part uro those who perform
[pedalty work. .. Agreed Statement of Facta, at All Femphasw
idded).” Although the parties also stipulated that some out-of-slate worn
rrs who would ofherwise have been employed on the prollects would be un-
employed and that some out-of-state contractors would be discouraged
Sain bidding on public construction work, Agreed Statement of Facts, at
A-37, the record does not reveal that any significant number of out-of-state
workers or contractors ha3 withdrawn from the construction market be-
rfuae of the order.  Furthermore, the data in the record docs not allow
mit the increased employment of city residents in publicly funded con-
nruction projects has been accompanied by a decline in the ‘percentage of
W-of-statc residunta. See Agreed Statement of Facts, at Appendix E.
'JUSTICE BUACKMUN's opinion dissenting in p:irt, poo!, argues that the
~elvor's order goes beyond market participation because it regulates em-
ployment contracts between public contractors and their employees. We
[*srce with Justice Blackxiun that there are some limits on a state or
j'ocal government's ability to impose restrictions that reach beyond the im-
.mScdiato parties with which the government transacts business. Jf.

1
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The Supreme Judicial Court of Massachusetts also ob-
served that “a significant percentage of the funds affected by
the order are received from Federal sources.” 384 Mass., at

, 425 N. E. 2d, at 354. The record does indicate that of
approximately $54 million expended on projects affected by
the mayor’s executive order, some $34 million represented
projects being funded in part through Urban Development
Action Grants (UDAGs).* While the record assigns specific
dollar amounts only for UDAGSs, the parties also have stipu-
lated that the executive order applies to Community Devel-
opment Block Grants (CDBGs) and Economic Development
Administration Grants (EDAGSs).*

But all of this proves too much. The Commerce Clause is
a grant ofauthority to Congress, and not a restriction on the
authority of that body. See American Power &Light Co. v.
SEC, 329 U. S. 90 (1946); Gibbons v. Ogden, 9 Wheat. 1
(1824). Congress, unlike a state legislature authorizing simi-
lar expenditures, is not limited by any negative implications
of the Commerce «Clause in the exercise of its spending
power. Where state or local government action is specifi-
cally authorized by Congress, it is not subject to.the Com-
merce Clause even if it interferes with interstate commerce.
Southern Pacific Co. v. Arizona, 325 U. S. 761, 769 (1945).
Thus, if the restrictions imposed by the city on construction
projects financed in part by federal funds are directed by
Congress then no dormant Commerce Clause issue is
presented.

An examination of the applicable statutes reveals that
these federal programs were intended to encourage economic

Hicklin v. Orbeck, 437 U. S. 618, 520-331 (1978). We find it unnecessary
in_this case to define_those limits with precision, except to sa% that we
think the Commerce Clause does not require the city to stop at the bound-
ary of formal privity of contract. ~ Inthis case, the mayor’s executive order
covers ndiscrete, identifiable class of economic activity in which the city is
amajor participant. Everyone affected by the order’is, in a substantial if
informal sense, “working for the city.” Wherever the limits of the market
Pa_rtlmpatlon exception _ma%/ lie, wé conclude that the executive order in
his case falls well within the scope of Alexandria Scrap and Reeves.

“Not all UDAG projects in Boston have been subfected to the executive
order.  HUD publications indicate that in 19"0 Boston received
$28,500,000 through UDAGs and that this money was to be spent_on
RFOJECtS costing atotal of 5397,000,000. UDAG Project Ap?roval List,

egion | Degartment of Housing and Urban Development, at 1 (Boston,
Mass., Feb. 9, 1982). While we do not know what percentage of the
$34,000,000 spent on' projects affected by the executive order was in fact
UDAG monefy, wo do know that overall UDAG funds comprised  of the
total costa of projects they were expended on. _

*UDAGs are administered by the Department of Housing and Urban
Development pursuant to the Housing and CommumB/ Development Act
of 1977, 42 U.'S. C. §5318 (Supp. | 1989. The HUD regulations gov-
crning the program are found at 24 CFR Part 570, Subput G (1932).
CDBGs are adminstered by HUD pursuant to the Hous']rbg and Commu-
nltg/ODeveIopmen_t Act of 1974, 42 U. S, C. §5301 et seg. Gé& Supp. IV
1980), and the implementin re%ulatlons at 24 CFR Part 570 (1982).
EDAGs are administered by the Department of Commerce in accordance
with the Public Works and Economic Development Act of 196542 U, S. C.
§3131 et seg. (1976 and Supp. IV 1910), and the implementing regulations
at I3CFR Part 305 (1982). .

Respondents lutve asserted in this Court that the executive order also
applies to funds the city receives from the Department of Transportation.
In‘'the Agreed Statement of Facta the parties stipulated that a resident
preference in a state .statute challenq?d below applied to DOT funds.
Agreed Statement of Facts, at .145. "There is, however, nothing in the
record to indicate that DOT funds are affected by the order. In fact, the

arties stipulate that the affected federal funds come from UDAGS,

DBP- and EDAGs. Agreed Statement of Facts, at A43-A44. - Without
suppo.c in the record for a contrary conclusion, we decide this case aa
though DOT funds are not involved. ~See Ramsey v. UMW, 401 U. S. 302,
312 (1972); Tyrrell v. District of Columbia, 243 U. 3. 1. 4-5 (1917).
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revitalization, including improved opportunities for the poor,
minorities, and unemployed.” Examination of the regula-
tions set forth in the margin indicates that the mayor’s execu-
tive order sounds a harmonious note; the federal regulations
for each program affirmatively permit the type of parochial
favoritism expressed in the order."

We hold th~tfpnThe recordbefore us\ths application of the
mayor’s executiveorder to tne contracts in question did not
violate the Commerce Clause of the United States Constitu-
tion." Insofar as the city expended only its own funds in en-

tering into construction contracts lor puhlir prmwtRrih.wnftji.

market participant and entitled to be treated as such under
the rule of Hughes v. Alexandria Scrap Corp., supra. Inso-
far as the mayor’s executive order was applied tn projects
funded in part with funds obtained from the federal programs
described abuve. the order was amrmativplv s.mrfirnprl hy

of"the Supreme Judicial Court of Massachusetts is therefore
reversed, and the case is remanded to that court for proceed-
ings not inconsistent with this opinion.

It is so ordered.

"See 42 U. S. C. 85313 éSuEEJg v 1980% (UDAGs); 42 U. S. C. s5301
(1976 and Supp. IV 1980?_( DBGs); '12 U. S."C. 3131 (1976) (EDAGS).

" In issuing implementing regulations to carry out its authority under
the UDAG program, HUD requires that a city gertlfy that its” project
would not be undertaken by the private sector without public (unds and
that the project will alleviate economic distress by helping the poor, minor-
ities, and unemployed. 21 CFR §570.453(c) (1! 25) The regulatlons fur-
ther provide that the city must "comply with . . . Section 3 of the Housing
and Urban Development Act of 1968, s amended, and implementing requ-
lations nt 24 CFR Part 135" 24 CFR _§570.458€c){14)(|x (D) (1982). The
regulations implementing that Act provide that "to the greatest extent fea-
sible oppartunities for training and employment arising in connection with
the planning and carrying out of any project assisted under any such pro-
gram be given to lower income persans residing ir. the area otsuch project.
L 4CFR §135,I(a)§22_(|) &982)_(em hasis added).

Similarly, CDBG regulations provide that a recipient of funds must
“comply with section 3 of the Housing and Urban Development Act of 1958,
as amended, requiring that to the greatest extent feasible opportunitiesfor
training and emplo¥ment begiven to tower-income residents of the procjject
area and contracts for work in connection with the project be awarded to
eligible business concerns which are located in, or ovined in substantial

art by, persons residing in the area of the project.” 24 CFR §570.307(m)
@.982 (emphasis added);

DAG regulations provide that

“(t)he maximum feasible employment of local labor shall ho made in the
construction of public works and development facility projects receiving di-
rect grants nnd loans. -~ Accordingly, every contractor and subcontractor
undertaking to do work on any such project which Is or reasonably may ho
done as on-alto work, shall be required {0 ?mploy incarr mg Qut Such con-
tract work, qualified persons who regularly reside in tre designated area
where such project is to be located, or'in thd case of economic development
centers, qualified persons who regularly reside in the center or in the agla-
cent or nearby re evel%%nent areas within the economic deve’spment dis-
trict. ...” 13 CFR 83055.1(a) (1982) (emphasis added).

“Respondents ask us to (leads whether the executive order offends the
Privileges and Immunities Clause o'Art 1V, 82, cl. 1 which provides:
"The Citizens of ,-ach State shall be entitled to all Privileges and' Immuni-
ties of Citizens in several States."  In addressing this issue, the Massachu-
setts court sa'd;

"The preference is for inhabitants of tho city, and its snegative’ effect is feit
in significant part by other citizens of the” Commonwealth, as well as h
residents of other Sfates. _In such circumstances It may be more difficult
to_find a_violation of the privileges and immunites clause because the dis-
crimination adversely affects cifizens of the Commonwealth as well." 334
Mass., at .~ ,-15N, E. 2d at Bl

Because of its disposition under the Commerce Clause, however, the court
did not resolve this issue.

3-2-03
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Justice Blackmun, with whom Justice White joins,
concurring in part and dissenting in part.

| agree with the Court that this case presents two issues;
(1) the validity of the mayor’ executive order as applied to
projects funded entirely by the city of Boston with its own
revenues, and (2) the validity of the order as applied to
projects funded in part with federal revenues pursuant to
certain congressionally created grant programs.

Respecting the second issue, | am in agreement with the
Court’s conclusion that Congress, .in creating the grant pro-
grams in question, specifically authorized “the type of paro-
chial favoritism expressed in the order.” Ante, at9. As the
Court holds, Congress unquestionably has the power to au-
thorize state or local discrimination against interstate com-
merce that otherwise would violate the dormant aspect of the
Commerce Clause. Prudential Ins. Co. v. Benjamin, 323
U. S. 408, 418-427 (1946).1

I do not agree, however, with the Court’s holding that the
executive order is immune from Commerce Clause serutin
insofar as it applies to city activities undertaken vnlhmit spe-
cific congressional authorization.

The Court rejects certain arguments advanced by the Su
preme Judicial Court of Massachusetts as relevant only if th
order were “regulation of," rather than “participation in,” the
market. Ante, at 6-7. The Court holds that the c. ‘ar is
the latter rather than the former because, in the Court’s
view, it. "falls well within the scope,” ante, at 7, n. 7, of the
Court's decisions in Hughes v. Alexandria Scrap Corp., 426
U. S. 794J1976), and Reeves, Inc. v. Stake, 447 U. S. 420
(1980). f WjPrgiTe~rC5pg0CthiT plainly I t notrso.-?,

In Alcxandnd~Scrapf't. le~jffect of tluTMaryland statute
was to offer a subsidy only to scrap processors located witliin
the State. See 426 U. S.,at 803, n. 13. The Court held that
a State, free from Commerce Clause scrutiny, may enter "the
market as a purchaser, in effect, of a potential article of inter-
state commerce" and “restric[t] its trade to its own citizens or
businesses within the State.” Id., at 80S. Alexandria
Scrap thus permits a State to prefer its residents as direct
recipients of certain subsidies. See Reeves, 447 U. S., at
440, n. 14 (discussing Alexandria Scrap).

In Reeves, South Dakota refused to sell cement to out-of-
state consumers until the orders of all in-state customers
were tilled. The Court held that the Commerce Clause is
not implicated when a state prefers its own residents as di-
rect purchasers of state-produced goods. Neither Reeves,
nor Alexandria Scrap, however, went beyond ensuring that
the States enjoy " 'the long recognized right of trader or man
ufacturer, engaged in an entirely private business, freely to
exercise his own independent discretion as to parties wil

This question has not been, to nny grent extent, briefed or argued in th'
Court.."We did not grant certjorar1 on the issue and remand without p- .
ing on its merits. See General Talking Pictures Corp. v. Western Clectri
C0., 304 U. S. 175, 177-178 (1938).

_"Because the Court does not pass on tho possible invalidity ofthe exec,
tivo order under the Privilegesand Immunities Clause, U. S. Const., A
IV, 82, cl. 1, it has.no occasion to determine whether Congress may SX.
IItorize, throu?h affirmative legislation, what otherwise would be a viol
tion of that Clause. This question may present considerations cifTere
from those presented bY the dormant Commerce Clause. See L. Tn
American Constitutional Law §6-31, at 403, n. 18(1978). For the reas°
Kiven by the Court, ante, at 10, n, 12, I also decline to reach this issue-
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whom he will deal.'"" Reeves, *147U. S., at 438-439, quoting
United States v¢ Colgate & Co., 250 U. S. 300, 307 (1919).

Boston's executive order goes much further. The city has
not attempted merely to choose the “parties with whom [it]
will deal."1 Instead, it has imposed as a condition of obtain-
ing a pubh'c construction contract the requirement that pri-
vate Jirms hire only Boston residents for 50% of specified
jobs.1 Thus, the order directly restricts the ability of pri-
vate employers to hire nonresidents, and thereby curtails
nonresidents’ access to jobs with private employers. | liad
thought it well established that, under the Commerce Clause,
States and localities cannot impose restrictions granting their
own residents either the exclusive right, or a priority, to pri-
vate sector economic opportunities. See H.P. Hood & Sons
v. Bit Mond, 336 U. S. 525 (1949); Pennsylvania v. W'st Vir-
ginia, 262 U. S. 553 (1923); cf. Hicklin v. Orbeck, 437 U. S.
51S (1978) (decided under the Privileges and Immunities
Clause).

Such restrictions are not immune from attack under the
Commerce Clause solely because the city has imposed them
as conditions to its contracts with private employers. In
Reeves, the Court, | thought, carefully explored reasons the
policy there at issue might not have been entitled to the mar-
ket participant exemption, notwithstanding the policy’s es-
sentially proprietary nature. 447 U. S., at 44(M47. The
Court also observed that the line between “market partici-
pant" and “market regulator” is not always bright; "South
Dakota, as a seller of cement, unquestionably fits the 'market
participant’ label more comfortably than a State acting to
subsidize local scrap processors.” Id., at 440. See id., at
4-10, n. 14 ("We have no occasion here to inquire whether sub-
sidy programs unlike that involved in Alexandria Scrap war-
rant characterization as proprietary, rather than regulatory,
activity").

The line between regulation and m.'irket participation, for
purposes of the Commerce Clause, should be drawn with ref-
erence to the constitutional values giving rise to the market
piuticipant exemption itself. /Vs the Court recognized in
Reeves, the most important of these is that historically the
'‘Commerce Clause responds principally to state taxes and
regulatory measures impeding private trade in the national
marketplace"; it was not designed “to limit the ability of tho
States themselves to operate freely in the free market."
Reeves, 447 U. S., at 437 (emphasis added). The Court also
observed that the distinction between participation and regu-
lation ret :s on core notions of state sovereignty, coupled with
the traditional right of private traders to determine the iden-
tities of their bargaining partners free from governmental in-

rrference, Id., at 438-139. The legitimacy of a claim to
the nuirket participant exemption thus should turn primarily

a whether a particular state action more closely resembles
-in attempt to impede trade among private parties, or an at*
jivmpt, analogous to tho accustomed right of merchants h tne
private sector, to govern the State’s own economic conduct
‘and to determine the parties with whom it will deal.

'Dio simple unilateral refusals to deal the Court encoun-
tered in Reeves and Alexandria Scrap were relatively pure

"Hail the city decided to limit i'a own hiring to Boston residents, its
Vi vw_uld almost certainly tiavo boon permissible under McCarthy v.
Wwelpnig Civil Smite Comm'n, 121 U.S. 6-15(1970). as well as Regves
b'i Alexandria Scrap. o
¢ha. the order limits tho preference to 0Qo of tho covered jobs is, of
"V, no- relevant tn the applicability of the market participant cxctnp-
If Mdi preferences do not Impllicate the dormant Commerre Clause,
*mmre Immune oven if they apply to 1UOTi of n contractor’s jobs
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examples of a seller's or purchaser’s simply choosing its bar-
gaining partners, “long recognized” as the right of traders in
our free enterprise system. The executive order in this
case, in notable contrast, by its terms is a direct attempt to
govern, private economic relationships. The power to dictate
to another those with whom he may deal is viewed with suspi-
cion and closely limited in the context of purely private eco-
nomic relations." When exercised by government, such a
power is the essence of regulation.

Attempts directly to constrict private economic choices
through contractual conditions are particularly akin to regu-
lation because, unlike simple refusals to deal but like conven-
tional market regulation, they threaten to extend their regu-
latory impact well beyond the transaction in which the State
has an interest. A requirement that firms wishing to deal
with the State hire a certain percentage of their workforce
from among state residents in practice may constrict the
opportunities of nonresidents to work on projects with no
connection whatever with the governmental entity imposing
the condition. A firm that relies to any significant degree on
a permanent workforce will be compelled to favor local resi-
dents for these positions. An analogous requirement that
such firms purchase only from in-state suppliers the goods
used in state projects also might constrict interstate trade
wholly unrelated to government business. If economic con-
siderations counsel in favor of stable relationships with sup-

'ComP_are United Slates v. Colgate it Co., 250 U. S. 300, 307 (1919)
gu,nques ioned right of trader unilaterally to refuse to deal with those re-
allers who do not adhere to retail priceschedule), relied upon in Reeves,
447U, S, at 439, with Uniled Slates v, Parke, Davis it Co., 362 U. S. 29,
455 ?960) (trader violates Sherman Act by inducing wholesalers to
refuse to deal with nigallers who will not adhere to price schedule), and
United Stales v. Arnold, Schwinn it Co., 383 U. S. 365,382 (196_72 ("Tojnce
the manufacturer has parted with title and risk, lie has parted with domin-
ion over the product, and his effort thereafter to restrict territory or per-
sons to whom the_product may be transferred" violates the Sherman Act
and Continental T. \£, Inc. vi GTE Sylvania Inc., 433 U. S. 3G 49 (19
(overruling Schwinn in part; nnnprieo vertical market restrictions are no
prr se unlawful, but should ho Jud%ed Individually under the "rule of rea-
son" to determine whether they “Should bo prohibited us imposing an un-
reasonable restraint on competition”), ] o

Conditioning a willingness to deal with potential bar?ammg partners on
their derivative refusals to deal with others in particularly suspect where
those whom the trader attempts to isolate ore its comgetltors. eeLorain
Journal Co. v, United States, 342 U. S, 143, 164-155 (1951), Here, the
citizens at Boston, through their ma%/o_r, havo sought to dojust this by re-
Quiring those vwshlng to deal with their c!%govern_ment 10 refuse tohire
nonresidents competing with citizens for jobs. =~ This anticompetitive and
suspect goal will be Present whenever a Unit of state or local giovenlmunt
re_(%uwes recipients of public contracts or government subsidies to deal only
with that government's constituents. ] ]

Congress, in 58(e) of the National Labor Relations Act, lias expressly
prohibited labor organizations from requiring employers to agree "to cease
or refrain from handling, using, selling, transporting or otherwise dealing
in any of the products cf any other employer, or t0 cease doing business
with any other person,” andhas declared any such agreement to be veld.
29U. S C. 158(). On the other hand, permlttm]g [abor unions to reftise
toileal with the primary employer is the staple of federal labor 5]0|I_C . and
nothing prevents an employer from refusing unilaterally to deal with oth-
ers for any lawful reason.” To he sure, in the construction industry, at
issue in tho executive order, collective hargaining agreements aré ex-
()Arlggsllél exempted from this proscription of "hot cargo” clauses, /hid.; see

Ike ft Romero Framing, Inc. v. MLRII, — SPR— 7))
That Congress has chosen, however, for reasons peculiar to labor_policy
and tho history and nature of collective bargaining in the construction in-
dustry, id., at, to exclude collective agreements in that industry from
this restriction does not detract from my basic [mint; there is a world of
difference between the kind of "proprietary” activity at issue here and the
kind exempted from dormant Commerce Clause scritiny in Reeves and Al-
exandria Scrap.
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pliers, a firm wishing to deal with the State will be compelled
to favor local firms across the board. The effect of such
eeconditions™ on the ability of nonresidents to deal with af-
fected firms would be virtually identical to the effect ofa con-
ventional market regulation requiring such practices.

In Reeves, the Court cited "considerations of state sover-
eignty" as another factor counseling restraint in applying the
Commerce Clause to '‘proprietary'’ activity. The States
have a sovereign interest in some freedom from federal inter-
ference when hiring state employees. It might be argued
that because the city could have chosen to build the projects
covered by the order itself and, free from dormant Com-
merce Clause restraint, could have hired local residents, the
city may contract to have the work done by private firms on
the condition that the firms hire local residents.1 But the
Court never has suggested that the State’s special sovereign
interest in determining whom it will hire, and in setting the
terms and conditions of public employment, extends to dictat-
ing whom private parties with which it contracts will hire, or
the terms and conditions of private employment. In my
view, the State’s interest in managing its relations with its
employees is fully safeguarded by its power to do the work
itselfifit so chooses, with such immunity from the Commerce
Clause as attaches in that situation. The Court’s observa-
tion in Reeves, 447 U. S., at 438-139, tying concerns for state
sovereignty to a merchant's customary power to exercise his
independent discretion as to the parties with whom he will
deal, is fully consistent with this view. But when a State at-
tempts to arrogate unto itself the "independent discretion"” of
others to deal with whom they please, it exercises regulatory
power that must be consistent with the requirements of the
Commerce Clause. See generally Varat, State "Citizenship"
and Interstate Equality, 48 U. Chi. L. Rev. 487, 560-564*
(1981).

This appronch fully safeguards the power of the State to
limit to state residents the direct benefits of subsidy pro-
grams supported with state funds. It permits a State to pro*
for local businesses as providers of the goods it purchases in
the marketplace, and to prehr local residents as direct pur-
chasers or recipients of state-created bounty. But it does
not permit a State to impose clear market regulations as a
condition of a contract or of a subsidy, using the tremendous
power ofthe state treasury directly to impede the free (low of
private trade in interstate commerce, or, what may be
worse, to discriminate against such commerce. South Da-
kota should not be immune from the Commerce Clause if, for
example, it imposes as a condition on the sale of state-owned
cement that purchasers employ only South Dakota residents,
or resell the cement only to South Dakota customers. Cf.
Reeves, 447 U. S., at 444, n. 17 ("Nor has South Dakota cut
off access to its own cement altogether, for the policy does
not bar resale of South Dakota cement to out-of-state pur-
chasers™). Similarly, Maryland should not be free of Com-
merce Clause scrutiny if it imposes jus a condition of receiving
a bounty, like that at issue in Alexandria Scrap, that scrap
processors employ only Maryland residents, or resell the pro-
cessed scrap oidy in-state. In my view such conditions, like
the condition at issue here, directly intrude upon the historic
Commerce Clause concern with "measures impeding free pri-
vate trade in the national marketplace.” Reeves, 447 U. S.,
at 437.

) *Indued, the Court appears to rely on this argument.  See ante, at 7, n.
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I do not intend to suggest that the Court necessarily would
decide these variations of Alexandria Scrap and Reeves as it
has decided this case; evidently, the Court acknowledges that
*restrictions that reach beyond the immediate parties with
which the government transacts business" pose Commerce
Clause questions more profound than did the restrictions at
issue in Alexandria Scrap and Reeves. Ante, at 7, n. 7.
The Court indicates that it upholds the executive order on
the understanding that, witn the exception of the federal
grant programs, it is applied *olely to construction projects
funded entirely by the city. Ante, at 4-5. Because many
construction contractors hire a substantially different work
crew for each project they undertake, applied to such
projects the mayor's order is arguably limited, as the Court
says, to a "discrete, identifiable class of economic activity in
which the city is a major participant.” Ante, at 7, n. 7.’
This unique aspect of employment in the construction indus-
try—and of public works construction projects—must also
underlie the Court’s related justification that "[ejveryone af
fected by the order is, in a substantial if informal sense,
‘working for the city."” Ibid.

| am not per led, however, that even the comparatively
limited terms . -fie executive order constitute “market par-
ticipation" rather than "market regulation.” The “sense" in
which those affected by the mayor's order "work for the city"
is so "informal,” in my view, as to lack substance altogether.
The city does net hire them, fire them, negotiate with them
or their representative about the terms of their employment,
or pay their wages. In the case of the employees of subcon-
tractors reguk.ced by the order, the city does not even pay,
or contract dir sctly with, their employers. In short, the eco-
nomic choices the city restricts in favor of its residents are
the choices of private entities engaged in interstate com-
merce. Thus, tho executive order directly impedes “free
private trade in the national marketplace," and for that rea-
son | would not hold it immune from Commerce Clause scru-
tiny. | therefore reach the question whether the order im-
poses an impermissible burden on interstate commerce.

HI

As the Court recognizes, the order constitutes “parochial ]
favoritism” of Boston residents over nonresidents of Boston”
and Massachusetts for access to private sector jobs. Ante,
at 9. Thus, the order is a "protectionist measure" subject to
the rule of virtually per so invalidity established by many of
this Court’s cjises. See, €. g., Philadelphia v. New Jersey,
437 U. S. 617, 624 (1978).1

That the order burdens Massachusetts residents living out-
side Boston t, the same extent as residents of other States”
does not save tho order from this rule. First, the order tie-'

*X0'S. Rep. No. 187, 80th Con#., 1st Suss., 27 (155D2 ("Die occasional?
nature of the employment relationship makes (the construction) industry?
markedly different ffom manufacturing mid other tyPes ofenterprise. Al
|nd|V|duaI_empIonen tyﬁlcally works for many employers and for none ofi
them continuously. - John are frequently of nhiort durafion, dependln? l{})]Qn!
various stages of construction™). ' It is noteworthy, however, that In this!
case the parties have stipulated that tho order affects some “contractor
who have regular and permanent work crews.” Agreed Stntemant ofj
Fncts, in App. to Pot. for Cert. Adi. ,

"I reject the sugzgestlon that the record does not establish a cognUabW
bunion on interstate commerce. See mite, at 5, n. (i, The city hasstipr
(tinted that, as a result of this order, some construction workers who a*
nonresidents of Massachusetts will be unemployed: contractors from out*
side Massachusetts will he discouraged from bididing on affected projects
and tho costs of construction on affected projects will Increase. Agreedl
Statement of Facts, App. to Pet. for Cert. A37.
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rives in part from a state statute encouraging all Massachu-
setts communities to institute similar measures. Mass. Gen.
Laws Ann. ch. 149, 826 (West 1982)." That statute is
clearly designeu to benefit .11 Massachusetts residents at the
expense of all residents of other States. In carrying out this
statutory mandate, Bostt a creature of the Common-
wealth, is tainted by participation in the Commonwealth’s
larger and clearly discriminatory scheme.

Second, and more significant, the order would be improper
under Dean Milk Co.v. Madison, 340 U. S. 349 (1951), even
absent the state statute. In Dean Milk, this Court held that
a Madison, Wis., city ordinance “plainly discriminate[d]
against interstate commerce,"”” even though "Wisconsin milk
from outside tho Madison area [was] subjected to the same
proscription as that moving in interstate commerce." 1Id., at
354, &n. 4. This was so because the ordinance “erect[ed] an
economic barrier protecting a major local industry against

“The mayor’s executive order itself states thut one of its_Furpo_ses is to
satisfy the city’s "statutory obligation to give preference to its residents in
hiring for publicity] fundéd construction projects pursuant to [Massachu-
settsiG.L. ¢ 149,826." ,A%). to Pet. for Cert, A19. The statute to
which the order refers provided: “Each county, town or district i.i the con-
struction of luubllc works, or persons contracting or subcontracting for such
works, shall give preference [in h|r|,n?]_ to veterans and citizens who are
residents of such county, town or district.” Mass. Gen. Laws Ann., ch.
149, 526 (West 1932}. _In it3 decision holding the city order unconstitu-
tional, thu Supremo Judicial Court of Massachusetts also-struck down this
Statute. Mass. -, 425N, E.2d 316 352-353 (1981). The
Commonwealth has not appealed that ruling.
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competition from without the State.” Id., at 354. The
Court held that the ordinance was invalid because “reason-
able nondiscriminatory alternatives, adequate to conserve le-
gitimate local interests, [were] available.” Ibid.

Boston has at its disposal reasonable alternatives to accom-
plish its central goal—the alleviation of unemployment
among Boston residents. It can create training programs
for its unemployed residents or establish aggressive referral
practices aimed at promoting employment for its residents at
all construction projects in the city without implicating Com-
merce Clause concerns. It also can undertake some of the
construction projects itself, and hire Boston residents to
work on them, without imposing discriminatory restraints on
the private market.

Moreover, as in Hicklin v. Orbeck, 437 U. S. 518 (1973),
the order is ill-suited to eliminating unemployment because it
applies the preference to all Boston residents, not just the
underemployed or undertrained. See id., at 527-523. Fi-
nally, since Dean Milk, the Court has indicated that a dis-
crimination against interstate commerce is unjustified unless
there is a legitimate reason, apart from their out-of-state ori-
gin, to treat differently articles of commerce or individuals
engaging in commerce originating outside the State. Phila-
delphia v. New Jersey, 437 U. S., at 626-627. No such rea-
son has been shown in this case.

Insofar as the Massachusetts court held Boston’s executive
order violative of the Commerce Clause as applied outside
the context of.federal-grant programs, | would affirm its
judgment. To this extent, therefore, | respectfully dissent.

TEXT OF THE OUT OF COURT SETTLEMENT
AGREEMENT BETWEEN NCA AND NECA

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NATIONAL CONSTRUCTORS
ASSOCIATION, et al.
Plaintiffs CIVIL ACTION
V. 1IM-77-1302
NATIONAL ELECTRICAL
CONTRACTORS ASSOCIATION,
INCORPORATED, et al.
Defendants

SETTLEMENT AGREEMENT

This Agreement is cnlcred into in full and final
settlement between all Plaintiffs, the Class Represen-
tatives and the class they represent and all
Defendants.

It is hereby agreed hy and among the undersigned
that the above captioned case shall be terminated and
settled upon approval of the Court of this Agreement
pursuant to Rule 23 of the Federal Rules Of Civil
Procedure, on the following terms and conditions:

Injunction And Dismissa

1 The parties agree that the Court shall enter a

final permanent amended injunction in this case in the

form attached hereto as “Attachment A”. In the event
the Court wishes to change the form of the amended
injunction, any such change must be approved by
counsel for Plaintiffs, NECA, and 1BEW or this Agree-
ment is null and void.

2. If the Court approves the terms and conditions of
this settlement, a Final Order and Judgment in the
form annexed as “Attachment B” shall be entered
dismissing all of plaintiffs’ remaining damage claims
(other than plaintiffs’ 816 claims covered by the
amended injunction) with prejudice and dismissing all
of defendants’ counterclaims with prejudice and pro-
viding for disposition of the Settlement Fund in accor-
dance with the provisions of Paragraphs 12 through 20
hereof,

Collection Cases

3. Defendants warrant and represent that they have
not and will not assign to any person or entity any
rights to collection of payments to the National Elec-
trical Industry Fund (NEIF) from persons or entries
not members of NECA. Defendants, other than IBL W
and Charles Il. Pillard, further warrant and represei.'
that they retain control over all existing suits and
proceedings which have been instituted in any Federal
or state court for the collection of payments to the

3-2-83 Construction Lobor Report



ACC National Newsletter (ISSN 0161-133XJ Dcccmber 38. 1083

HIGHWAY BILL'SPROVISIONS: Apportionment—GjJh-ent law is ma ntained regarding Interstate construc-
tion and 4R programs; the \'t percent guaranteed minimum apportionment of Interstate construction funds

is retained. A table showing apportionments to each state under the new legislation is included in thisvS®

Newsletter.

Temporary matching fund waiver—States can waive their matching fund requirement if they do not
have funds available, but will be expected to repay the Highway Trust Fund by the end of fiscal 1984 or
have the “borrowed” funds deducted from 1985 and 1986 apportionments.

Floor on contributions—No state will be apportioned less than 85 percent of the state’s estimated
payments into the Highway Trust Fund for the preceding year. .

Buy America—The provision in current law is expanded to all federal-aid highway projects and re-
quires that domestic steel, cement and manufactured products be used in such projects as long as they do
not increase overall project costs by more than 25 percent. *

Minority Business Enterprise—The bill provides that ten percent of program funds will be expended
with minority businesses “except to the extent that the Secretary of Transportation determines otherwise.”
The bill also provides thatthe MBE requirementbe implemented according to the subcontracting provisions
of Public Law 95-507. That statute, which isnow implemented through Office of Federal Procurement Policy
regulations for direct federal work, has two provisions worth noting for their effect on construction contrac-
tors. First, subcontracting requirements are based on best efforts, and do not include a mandated fixed goal
for each contract. Second, small business concerns (less than $12 million annual volume) and construction
contracts of less than $1 million are exempt from the subcontracting requirements of P. L. 95-507.

Unemployment compensation—The bill extends unemployment benefits for up to six weeks, depen-
ding on the insured jobless rate of particular states.

s' Davis-Bacon—Coverage is extended to 3R work (resurfacing, rehabilitation, and restoration) which
[Tias the effect of reversing administrative action several months ago by the Federal Highway Administra-
tion. The / ot already applied to reconstruction work. -

-JUDGE ENJOINS DAVIS-BACON REGULATORY CHANGES, BUT SUSTAINS 50 PERCENT RULE: A U.S.
district courtjudge in the Districtof Columbia has granted a motion by the Building and Construction T ades
Department, AFL-CIO, for a permanent injunction against implementation of four of the five majoi Davis-
Bacon regulatory changes issued last summer by the Department of Labor. The changes never took effect,
because of an earlier, temporary injunction

The single change the judge allowed is replacing the “30 percentrule” for wage determinations with
arale based on wages paid to a majority of workers. (Details to chapters, JDavis-Bacon bulletin Z/24-82, December

28.)

The Administration lias not yetannounced decisions on possible appeal oron implemen”icr of the
majority-rate provision.



Davis-Bacon
Bulletin

#
#24-82
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
1957 E Sirset, N.W. Washington, D.C. 20006 393-2040

December 28, 1982

TO: Open Shop and Collective Bargaining Committees and
Chapter Managers

FROM: G. Brockwel Heylin

SUBJECT: Final Decision in Davis-Bacon Regulations Lawsuit
(Building and Construction Trades Dept., AFL-CIO et al v.
Donovan, et al, U.S. District Court, D.C. CA No. 82-1631)

In a long awaited final decision, U.S. District Judge Harold
Greene issued a permanent injunction and granted a motion for summary
judgment against four of the five major Davis-Bacon regulation changes
sought by the Reagan Administration. The judge allowed the Labor Depart-
"ment to redefine the term "prevailing wage" to replace the so-called
IP"30 percent rule” with a rate based on a majority (more than 50%) of the
workers in the classification on similar projects. The Court®"s action

prohibits the Administration from implementing provisions which would
have

o Allowed DOL to exclude wage data from Davis-Bacon building

and residential, projects where sufficient data from private
projects was available;

0 Prevented importation of urban wage rates to rural areas;

0 Substituted apayroll statement by the contractor for
actual weekly payroll information; and

o Permitted the use of multicraft helpers who couldusethe
tools of the trade in a ratio of up to 40% "helpers"™ to
journeymen on a job.

Judge Greene stressed that the present interpretations of the DBA
were contemporaneous with the statute and have been followed consistently
through many administrations with no Congressional correction. As to the
important helper classification, the judge contended that helpers were
not a group doing well-defined tasks, could replace journeymen contrary
to the wishes of Congress, and that minority workers would fare less well.
On the provision he approved, he observed that Congress delegated to the

N"Secretary the task of defining the prevailing wage, and thus allowed DOL"s

"modification of the 30% rule to a majority wage rate. According to the
decision, "Congress was fully aware that the definition might or would be
adjusted depending on existing conditions."



The government now has two decisions to make; whether to
and whether to implement the majority prevailing wage provision
not permanently enjoined. An appeal 1'l likely.

The Building and Construction Trades Department may want
on its 80% victory or to appeal 1its loss on the prevailing wage
[A copy of the decision is available from the National Office.]

G. Bropkwel Heylin
Director

appeal
that was

*

to sit
issue.

Open Shop/Government Services

AOC CONVENTION/
CONSTRUCTOR EXPOSITION
March 10-15, 1983 Allanta.GA.



"HISTORICAL OVERVIEW OF THE DAVIS-BACON AND RELATEO ACTS"

The Davis-Bacon Aa is cne of the oldest American labor laws and
was the first federal law enacted to reciulate the wages of ncn-qovornnent
workers. Like most early federal labor laws, the Act was preceded by various
state statutes. Kansas, for example, had enacted tho first prevailing wage
law for state construction projects in 1898. Federal congressional hearings
were held as early as 1398 although legislation did not result until 1931.
Today, all but 10 states have enacted prevailing wage laws governing
state construction projects.

The principal impetus for government regulation of wages for workers
employed on public construction projects was the economic and social conditions
of the 1930'c. During the Depression, the national conscience was aroused hy
the effect of widespread unemployment on tho wages of workers. While the
repetition for limited markets forced employers to cut labor costs, the scar-
city of v/ork created an oversupply of labor that resulted in low wage rates.
The absence of job opportunities further increased public reliance upon federal
construction as a source of employment at a time when the federal government
was required to award its contracts to the lowest bidder. This requirement
prevented federal contracting agencies fron dictating that successful bidders
pay their employees wages comparable to those paid for similar labor in private
industry in the same area as the government projects under construction. Some
successful bidders took advantage of tin's situation by "selfishly importing]
labor from distant localities and...exploi t.[i ng] ihi s labor at wages far
below local wage rates." Local workmen wore unable to compete wi th migratory
laborers, and qualified local contractors found it impossible to compete with
outside contractors who lvisod their estimates for labor costs upon the low
wages paid to imported laborers.

The Davis-Bacon Act, enacted on March 3, 1931, was designed to
curtail such unscrupulous practices among government contractors during a
decade in which public works were on an upswing and economists and politicians
were particularly wary ot depressed labor markets. The Act was also designed
to prohibit wage differentials from becoming a major competitive advantage
in bidding on government construction contracts, thereby insuring that the
economic power of government: as an employer would not contribute to a further
depression of local markets. To accomplish these goals, the federal Act re-
qui red government contractors to pay their "laborers and mechanics"” the pre-
vailing private industry wage rates.

The compulsory nature of tho Act's prevailing wage rate provision
was emphasized throughout the 1931 congression.il debates in Davis-Bacon

Legislation. Because the Act mandated that under all covered contracts the
contractor pay the prevailing wage rate, tlu; only variable was the exact rate
to be paid. In the event of a dispute concerning tho applicable wage rate,

the government contracting officer was to attempt to adjust: the rate in accor—
dance with the character of the wors (verfonnnd anl the locality in which it
s performed. If tho contracting officer could not resolve the dispute, the
matter was then to be referred to the .Secretary of Labor for a conclusive
detcrminat ion.



In the 50 years since the enactment nf M~ federal Havis-Bjcon
Act, o series of executive orders and corujrcssion.il amendments have generally
orosdenod its scope and strengthened its impact. Additionally, more than AO
o™ner federal laws relating to prevailing wages hr.v* boon passed during this
period, covering a wide range of federal projects and activities. The amend-
ments to the DavisBacon Act as well as the variety of federal legislation re-—
quiring prevailing v/ages to Ik* paid serve to indicite tiie continuing concern
of Congress to preserve prevailing wage standards for* government contract
work.

in Alaska, legislation requiring the payment of prevailing wages on
public construction work lias also been in effect since 1)31. The original
Alaska orevailing wage laws were passed by the t -rritorial legislature on an
?'r?rgency basis, presumably in direct response to the passage of the federal
"avis-Sacon Act by the U.S. Congress two months earlier. The Alaska version
was introduced as Senate bill 59 by Senator lLomen of Hene and was swiftly
enacted into law er feetive April ?9, 1931 (SLA 1931, ch. 59). Unfortunately
there appears to be no written record on any legislative debate or committee
nearings on the proposed Alaska legislation. lhr* proven jug wage provisions
were later included in the 1933 and 1919 compi hi ions of Alaska law and, upon
statehood, were carried over into state law and are now codified at
AS 35.05.010-.! 10. In the years since the enact mml ni the original pre-
vailing wage laws in Alaska there have been I'lwiodio ii'iendi‘iuiits which further
define the scope of the Little i)avi s-bacon Act and establish enforcei.vjnt pro-—
cedures, largely in response to similar changer, in federal law.

In addition to the legislative history, both federal and Alaska
tourt; have had occasion to interpret the basic purposes and policies under—
lying prevailing wage legislation. In a loading federal case, the U.S. Supreme
Court recognized the important wage protection purpo-.e o the Davis-'iacon Act:
"The language of tho Act and its legislative history plainly show that it wis
not enacted to benefit contractors, hut rather lo protect their employees frpi
substandard earnings hy fixing a lloor under './ages on (IOveriuiunt projects."
U.S. v. Binghamton Construction Co., 34/ U.S. 1/1, 1// (1953). lho Alaska
Supreme v,ourt has quoted this language in at least two sepirate case; involving
Alaska's Little Davis-Bacon Act, noting that the Alaska statute-y scheme is
closely patterned after the federal Act. City and Borough of Sitka v. _Con-
struction and General Laborers Loral 9-1?, <cM P.Tci ;;3-—33 pCldsihf V3B2) j
fow)er v. City of "ASTd)ora—go-, ‘M3 I*.'ftHi 1/, (@3L-iV (Alaska 19/U). In review—
ing the policies underlying Die Little Davis Bacon Act, the Alaska Supreme
Court has further stated: "The fundamental purpose of Little Davis-Bacon is
to assure thatjjmjJjj*"~ongaged in public cons truer, ion receive at least toe
orevailing wage. The focus of the Act, ouii.n clearly, is to the ben.-fit of
:A; etioloveec. not the contract un prim inals City and Borough or Sitka,
suora , at '730 Iromline,!* ju.ﬂcial stalcTonls, VfTs CuipTre'nt UmT —~horh~t.hr*

°>FOfi‘lOu?",Mr""j?all*T?TrrnTISonuTuvM"?rTM",*pnTuMK"TI [INATInhliriimiTi r™el/jea |
f*TTATINFTIgNT 17 an!?2rNii<-..¢ wi nreva l1inu in the ,ii-mrr*llsk wktfiem! U »
N25* N9 . NAIN ' eToNKHUN VI MMANANINA A7 e 7" ATuNTnW™7ZLT7)n of  piKN/TTAT;
wage legislation strongly suggest Liiat this prima"”v objective is as fundament al
end vital today as it was in 1931 when the legislation was first enacted,

BUL-tl
r -0
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How BigLabor
Brings Home

theBacon

by Gregg Easterbrook

On Symphony Road in Boston's Fenway
district, a contractor is gutting an old building to
make apartments for the poor. Th™ renovation is
costing S23,000 per wunit, and the finished
apartments will rent to eligible families for S225
toS375 per month. About a block away, another
contractor is fixing up a similar building for a
similar purpose. The finished apartmen's won't
be any bigger or bettei than the apartments on
Symphony Road. Bui there will be one big
difference. They'll cost S39.000 each to com-
plete, and will rent for $600 or more.

Sounds like somebody is ripping off the poor.
Somebody is. Only this lime it isn't the banks,
the slumlords, or the faceless multinationals. It’s
the AFL-CIO, with the consent and assistance of
the federal government. In our land of unlimited
possibilities, even the defender of the working
man has devised a respectable way to steal from
the poor.

One rehab is costing more than the other
because the construction workers fixing it up arc
being paid significantly more. In the $23,000
building, a carpenter makes $13.34 an hour—
not too shabby. In the $39,000 building, a
carpenter makes Si9 an hour. Both arc doing the
same work. In the cheaper building, a plumber
makes S1S.55 an hour and an electrician $16.27;
in the more expensive one, a plumber makes

Gregg Easterbrook is an editor of The Washington
Monthly,

S21.16 and an electrician S20.18. When you add
up all the extra wages for workers in the more
expensive building you get a surcharge of
S16,000, which you pass along o the poor.

This enlightened arrangement is imposed by
federal lav.1 The S39.000 apartrrcnts are being
renovated jndcr a grant from the Department of
Housing and urban Development- - vhich means
they are a federal construction p.'<icct, which
means wages must comply with something called
the Davis-Bacon Act, which means inflated
prices,

Under Dh\is-Bacon, all construction workers
in projects involving federal funds must be paid
the *“prevailing wage." That sounds so self-
evident you may wonder why anybody bothered
writing it down, let alone enacting it into law.
But the construction-trades unions know why.
Using bureaucratic flash powder and prcsto-
chango, the Department ok Labor secs to it that
the “prevailing wage” often means the highest
possible union wage. In Montgomery County,
Maryland, just outside Washington, you can
hire a bulldozer operator for about S9 per hour.
Yet when construction of Metro, Washington's
subway, pushed into the county, Labor officials
ordered that bulldozer operators be paid $13.72
per hour. They ordered similarly inflated wages
for other Metro workers, Ilie net result, accord-
ing to the General Accounting Office, is that
Metro \'ill cost at least S149 million more than it
should. Pay more, get less is the government’s
motto when it comes to construction—Iless

Copyright ¢ 1981 by The Washington Monthly Co.



housing for the poor, or less subway. Construc-
tion of Metro lines to Washington's comfy white
suburbs continues apace. Butconstruction of the
line to Anacostia. the city’s poorest and hardest-
to-reach area, has been postponed indefinitely.
Reason: “fiscal constraints."”

W hat’s that you say? You don't care about the
poor? How fashionable of you! Then maybe you
care about the environment. Davis-Bacon has so
inflated the cost of pollution-control projects
mat the EPA’s plan to finance a nationwide
se-ies of water-treatment plants has largely been
St, mied. A treatment plant in Houston, for
ir.st.-nce. was held up and nearly canceled
beca ase Davis-Bacon inflaud the price of its
filte- houses and dryers by 55 percent.

What? You don't care about the environment
eithc? You devil you. you must have known
about tree pollution long before the rest of us.
Surely, though, you must care about national
security. Davis-Bacon is slowing construction of
the Strategic Petroleum Reserve to a crawl, and
slowing renovation of military bases. It will add
many billions of dollars to the proposed MX
missile system, which is essentially a construc-
tion project, thus delaying its completion for
years,

The Davis-Bacon Act sets taxpayers back at
least S2 billion a year in federal construction
wages. It also indirectly inflates the cost of
private construction, by "importing" high union
wages into non-union areas, and driving small,
cost-conscious contractors out of business. The
total inflationary impact of Davis-Bacon is
estimated to be as high as S20 billion a year.

In Washington, a city seemingly bent on
creating automatic all-weather inflation guar-
antees. Davis-Bacon is a triumph of the art. It is
artistically pure and uncompromised, serving no
purpose whatsoever other t’.an to raise prices.
The act not only means higher wages for union
workers on federal construction jobs, but non-
union workers as well, helping enhance Big
Labor’s image and expand its scope. It’s one
reason building unions have expanded with such
success, organizing more than 40 percent of the
country's construction workers. “Davis-Bacon is
the greatest treasure in Big Labor’schest,” notes
a unionized contractor.

Labor proponents paint Davis-Bacon not as a
goodie, but as the fast faint hope of a shoeless
proletariat. Senator Harrison Williams, who
until the Republican Senate takeover was chair-
man of the Labor Committee, says the law keeps
“the living standards of construction workers”
from being “sacrificed in the battle against
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inflation,T Construction workers suffer from a
peculiar form of exploitation—they are among
the highest-paid workers in the country. In 1978.
the average construction worker made more
than S8 an hour, while the average for manu-
facturing workers was about S5.50 an hour, and
the average for all workers was much lower than
that. In the battle against inflation, not only have
construction workers not been sacrificed, they
have yet to be conscripted—while the consumer
price index rose 63 percent between 1969 and
1979. construction wages rose 130 percent.

Davis-Bacon insures that average taxpaying
stiffs shell out to subsidize this cream of the
working crop, and it's an especially white cream.
Only about ten percent of journeymen in the
building trades are black or Hispanic, far less
than the share of minority group members in the
population; union work rules are carefully calcu-
lated to keep it that way. (In construction, a
journeyman is nol a pitcher whose fastball can
be clocked with a sundial, but an experienced
worker with seniority.)

So Davis-Bacon seems like exactly the kind of
boondoggle Ronald Reagan is looking for. It
wastes taxes and increases the deficit without
accomplishing anything. It subsidizes those who
don’t need it. And best of all, it's not fogged up
by complex interrelationships with due-process
rights and land-use planning in the Yucatan.
Davis-Bacon can be dealt with swiftly and
decisively, simply by repealing the law. Repeal
would lower taxes, speed up important federal
projects, stimulate the construction business,
and increase opportunities for blacks and His-
panics. Bing, bang, boom. AIll it requires is a
president with the courage of his convictions, a
sincere belief in free-markct economics, and a
willingness to stand up to Big Labor, which
should be good practice for standing up to the
Russians.

Symptoms of Depression

As soon as Reagan wakes up from hi,, nap,
we’ll ask him if he is that president. Meanwhile,
let’s sec how Davis-Bacon works.

The law was passed in 1931, intended to
combat the desperation of the Depression. At
that time, the federal government was about the
only builder anywhere. Jobs were so scarce and
times were so hard that workers—especially
Southern blacks—were fighting just for subsis-
tence wages. Southern contractors formed "rov-
ing gangs” of starving blacks and traveled
around the country, bidding on federal construc-



tion. They underbid whatever the already de-
pressed local “prevailing wage" happened to
be. By ordering that federal construction pay the
“prevailing wage," Congress not only took away
the “roving gangs” advantage, but heated up the
economy in keeping with the spend-vour-way-
out theory of ending the Depression. States
began passing “little Davis-Bacons"that ordered
prevailing wages for state and local construc-
tion; 40 states have them now.

The plumber making S21.16 is nol a homeless
dustbow! waif; however, the anti-Dcpression
mechanisms of the act, whose purpose has long
since expired, continue to jack up his wages.

Suppose, for example, you are a painting
contractor in Carson City, Nevada. King Soopers
is finishing a new supermarket, and wants it
painted. It calls for bids. You figure out your
cost of paints and materials, how many people
you need and what to pay them, figure in the
highest profit you dare, and submit a bid. If
you're lower than everybody else, you get the
job. King Soopers does not ask to sec your
books, or negotiate individual items, like wheth-
er you pay painters or truck drivers more. Itjust
asks how much you want.”ind when you can
finish.

Now suppose the government is finishing a
courthouse and wants it painted. You still have
to bid on materials and timing, but you can’t bid
on labor. Washington will scl the labor rates,
and every contractor wanting the job must bid
the same rates. To set the rates, the Department
of Labor will dispatch surveyors, whose purpose,
even liberal economist Charles Schultzc has
said, is to pump wages up to “the construction
union scale in the nearest large city."

Here’s where the fun begins. The simplest way
surveyors can express their pro-union bias is by
not repotting evidence of non-union wages. The
GAO found that when one Labor surveyor was
setting wages for a residential housing project in
California, he “systematically excluded” men-
tion of 113 local carpenters making 52.50 to
54.50 an hour, recording only higher wages. If he
had included the low-end wages in his survey,
GAO said, he would have found the prevailing
wage for carpenters to be 54.85. Instead he found
it to be 56.54 an hour, and that’s what the
government paid.

A Labor surveyor can be somewhat more
subtle, and base wages -in projects that have
nothing to do with the b ness at hand, but pay
better. When a U.S. Postal Service office air
conditioner in Cumberland, North Carolina,
nteded overhaul, instead of examining other

nearby air-conditioning jobs the Labor surveyor
looked at a range of 53 projects, including
installation of a sprinkler system in a men's
formal wear shop.

Roller Disco

But sometimes these little expediencies aren't
enough. Maybe it turns out all nearby construc-
tion workers are making pretty much the same
thing—in other words, the surveyor has acciden-
tally found the actual “prevailing wage.”” That
will never do. So he declares that nothing in the
area is similar to the project tinder consideration,
forcing him to “import" wages from somewhere
else. That somewhere else is a large city, which
will probably be unionized, and thus have higher
rates. “Importing wage determinations has one
and only one purpose,” said a member of the
Carter White House's Domestic Policy Staff. “It
puts union wages into non-union areas. It
doesn't matter if there’s no union in Dubuque.
They just bring in union rates from Chicago."

The Department of Labor has become par-
ticularly adept at this procedure. Twenty-five to
38 percent of its wage determinations in building
construction come from “noncontiguous coun-
ties," as Labor calls them, the GAO found. In
highway construction and similar work, GAO
says, as much as 73 percent of the wages are
airlifted in. A study by the University of Chicago
further demonstrates the pro-union bias. In
setting Davis-Bacon wages for projects incoun-
ties of more than 500,000 people—tha* is, large
cities— Labor considered “noncontiguous" wage
rates less than 15 percent of the lime. In setting
wages for counties of fewer than 5,000 people—
that is, non-union towns— l-abor brought in
“noncontiguous” rates 95 percent of the time.

Most often surveyors at least attempt to
present some reason for wage importing, citing
“specialized skills" or “unique circumstances."”
At other times, they drop all pretense. Consider
Cape May, New Jersey, a small town in the
state’s sparsely populated, low-cost-of-living
coastal area.

Cape May needed road repairs, and asked
local contractors for bids. One, McCarthy
Paving Co., bid the job based on local wages,
like 55 an hour for a roller operator. Then New
Jersey’s Department of Libor ruled that the
stale’s "little" Davis-Bacon law applied. It im-
posed a rollcr-operator wage of 516.

Running a roller—those big black cylinders
with a scat on top—is little more than unskilled
labor. “1 can teach you to be a roller operator in



half an hour,” said Jerald Barreti of McCarthy
Paving, “When you want to go forward, push the
stick forward. When you want to go back, pud it
back. There. Now you're a roller operator.”

McCarthy Paving still could have taken the
contract, and not suffered immediately from the
inflated wage structure. Afterall the government
was paying for the job. so McCarthy Paving
could just pass the costs along. But thecompany
withdrew from the bidding, as do most non-
union contractors faced with Davis-Bacon rates.
“Once I've paid a man SI6to run the roller, how
am 1going to keep him happy at S5?"~Barrett
asked. “Wages like that tearacompany up. How
do | keep the rest of my people who don't get on
this sweetheart job happy? | have tar-distribu-
tors [a skilled position that requires knowledge
of math and drafting] who’vc been with me lor
ten years and are making S9 an hour. Nine
dollars is a decent wage. What happens when
they hear 1 look some guy in off the street and
paid him S16 to sit on the roller?”

McCarthy Paving and other local contractors
sued the state over its wage determinations.
During the trial, they asked where the S16 figure
came from. “Newark,” was the reply. Newark,
?50 miles from Cape May. isthe most populous
and heavily unionized city in the stale.

Road paving, of course, involves no “special-
ized skills" or “unique circumstances.” It is
among the most common arid simple construc-
tion activities. It’s so simple, in fact, that Cape
May’s surrounding Cape May County govern-
ment decided to go inu» the business itself. The
coun'y commissioners found they could buy
their own paving equipment and hire permanent
civil-scrvicc workers to run it for less than the
cost of contracting out under Davis-Bacon, At
picsent more than a dozen southern New Jersey
towns have established road-paving depart-
ments, and more are planning to. What, then,
has been the effect of Davis-Bacon in southern
New Jersey? You guessed it—local contractors
arc out of work.

The 30% Solution

And if you liked that, you’ll love something
called the “30 percent rule." Like wage-import-
ing and other survey techniques, it isn't part of
the original Davis-Bacon statute. It's just a
“rule,"” something the Department of Labor
dreamed up on a rainy Saturday afternoon. To a
bulldozer operator, it’s the most golden rule of
all.

Here’s how it works. Unions negotiate wages
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by “classification.” In other words, every union-
ized sheetmetal worker in Duluth gets the same
hourly wage, say SIO an hour, regardless of what
company he works for. But non-union com-

panies do their negotiating scparately. So a
sheetmetal worker at one non-union Duluth
company might get SIlI an hour, hile one at

a different company gets S9 and so on.

When Labor surveyors go to Duluth to set
wages for a government project, they’re sup-
posed to examine all workers in the same
classification. So if, for example, Duluth were a
100 percent union town, the Davis-Bacon wage
would have to be SIO, since that’s what every
sheetmetal worker in Duluth would be making.
(Unless the surveyors cooked up an excuse to
throw Newark wages into the survey.)

Liberalsfavor handouts to the
needy; conservatives favor
handouts to the well-to-do.
Davis-Bacon passes (he latter test.

Many towns, however, have both union und
non-union workers, so surveyors must deter-
mine what the majority arc paid. If, say, 60
percent of Duluth’s sheetmetal workers arc
getting SI10, then that’s the majority, and that’s
the federal wage.

You’ve been waiting for the Big But, and here
it is: BUT what if there isn’t a clear majority?
What if 31 percent arc makings TO and- 30
percent arc making $9 and 30 percent arc making
S8 and the rest are making less? Then the wage
selected is the highest wage for the greatest
number of workers over 30 percent. Get it? Even
though in Duluth as a whole (greater metro-
politan Duluth, one might say) only 31 percent
of sheetmetal workers are making SIO, on the
federal job everybody makes S10.

With rare exceptions, collectively bargained



federal funds were going ostensibly to teach
minority workers housing rehabilitation and
building trades, the Department of Labor had
imposed a ratio of 14 journeymen (teachers) to
every one apprentice (student). The situation
was so ridiculous, even Senator Williams pres-
sured Labor for a change. Now the ratio is one
journeyman (teacher) for every seven appren-
tices (students), which is a good ratio for
instruction, and also Labor's way of saying its
original ruling was only off by a factor of 98.

No Appeal

Sometimes, even the best-laid inflationary
plans go awry, labor survey teams occasionally
dream up rates that arc lower than the true
prevailing wage, thus insuring that the few
workers who don't enjoy windfall are zapped
with an undeserved penalty. The Labor wage-
set.mg apparatus is so scrambled that GAO has
au'itcd it seven limes in the last ten years, and
each time has come away with progressively
more negative findings. In 19*79 the normally
reticent GAO said Libor had become so dis-
organized it couldn’t administer Davis-Bacon
fairly even if it wanted to, and called for the act’s
repeal.

It’s a mistake to think, however, that workers
are the only ones who benefit from Davis-Bacon.
When the act inflates the cost of a government
job, contractors don't just pass mat cost along to
the taxpayer—first they add their overhead and
profit markups. So the higher the inflated wage,
the greater the compactor's profit. This means'
contractors doing all or most of their work on
federal jobs (usually union contractors)arc quite
content with the law. Since the government is by
far the largest construction buyer—some 545
billion of last year's 5200 billion construction
industry was government work this makes for
a lot of fat, happy contractors to lobby for
Davis-Bacon’s preservation.

“Under this act the government basically says,
‘We, as customer, insist on paying the highest
possible price,”” notes Artnand Thicblot, an
economics professor at the University of Mary-
land. “How many businessmen do you suppose
will say, ‘We refuse to charge the highest price’?"

The contractors who don’t want the highest
price generally arc the small, non-union shops
who fear a few months of irOated work will
destroy their wage structures. Lavis-Bacon rates
for one federal housing project in Stoughton,
Wisconsin, were set so much higher than local
rates that all the contractors who bid on the
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contract dropped out, fearing disruption of the
rest of their businesses. The housing developer
then had no choice but to find an out-of-town
contractor to take the job—an interesting inver-
sion of the “roving gangs" protection Davis-
Bacon was supposed to provide.

It is possible to appeal a Davis-Bacon wage
determination, but such appeals are rare, since
they are costly and time-consuming, and offer no
assurance that the contractor doing the appeal-
ing (that is, demanding the right to charge less)
will end up with thejob aftera new ruling. When
MARTA, the Atlanta subway authority, got its
Davis-Bacon wage structure in 1975, it appealed.
MARTA economists figured the inflated wages
would drive the cost of their subway up bv at
least S100 million. MARTA eventually pre-
vailed and had its wage structure re-written, but
construction start-up was delayed while the
appeal dragged its way through hearing boards.
In the process interest and carrying cos'ts for the
non-work ran at 5200,000 a day. a bill that was
forwarded to guess who?

Can’t Hire Taipei Paving

The Davis-Bacon statute itself, as it was
written in the Depression, applies only to
construction undertaken directly by Washing-
ton, like post offices. It has expanded in
influence both through the "little" Davis-Bacons
and by being written into other federal statutes.
Some 77 federal laws, involving loan-guarantces
and other indirect federal financing, now say all
sponsored projects must abide by Davis-Bacon
rules. The laws include the Commercial fisher-
ies Research and Development Act, the Indian
Self-Determination and Educational Assistance
Act, the National Technical Institutes for the
Deaf Act, and the Domestic Volunteer Service
Act. Davis-Bacon insures that money committed
to the programs under these acts is channeled
away from those it is intended to help to those
who need it least.

How do the construction unions continue to
gel away with it? One reason is that they are one
of the few segments of the economy that does not
compete with overseas labor, Those teeming
hordes of cheap, obedient workers in faraway
lands serve as a kind of relief valve for wages. Ifa
manufacturing union pushes its wages too high,
management might react by moving operations
elsewhere. In construction, ,here is no such
alternative. You cannot have your subway tun-
nel dug in Hong Kong and shipped here.

Another reason is the protective shield the
Department of Imbor lo ers over Big Libor, its



primary constituent. When asked why govern-
ment should not try to get the best deal on
construction wages, just as it should get the best
deal on roofing pitch and vanilla extract, Nik
Edes, a deputy undersecretary of Labor, ex-
pressed revulsion for the very notion. ‘Wages
should not be the mechanism forthecompetitive
edge in government contracting,” Edes said.
"Labor is not a commodity suitable for competi-
tion.” Edes suggested that businessmen should
compete for government contracts by offering
efficient management and cutting costs on ma-
terials.

Excluding labor from competition no doubt
helps keep 519-an-hour carpenters from becom-
ing alienated over exploitation of their surplus
value, but it’s difficult to see how businessmen
can magically compete on materials without
indirect labor competition. Competing on ma-
terials means getting them cheaply, and that
often means finding suppliers who pay theii
workers as little as possible. This tends to put
suppliers who pay their workers high wages out
of business. But far more important, labor is
treated like a commodity wherwt is poured down
the drain, which is exactly what Davis-Bacon
docs with it. If the government could pay
individual construction workers less—not little,
mind you, just less—it would be able to employ
more of them. Government could build more
housing for the poor, more water-trcatment
plants and subway stations, enhancing the gen-
eral good as well as increasing employment.

Those good things—more government con-
struction and more jobs—could happen only
with true competition, and “competition” is a
dirty word in Wasnington. (One HUD report
defending the Davis-Bacon Act refers to price-
undercutting on contracts as “an unscrupulous
practice.") The prevailing attitude in Washing-
ton—and state and local offices across the
nation—is that running up the public’s bill is
what government is al' about. From defense
contractors to insurance carriers to doctors and
hospitals billing for Medicare, everyone saves
his highest price for government. It’s just as-
sumed The People pay the limit. The attitude
starts at the top and works its way down;
government is headed by congressmen who say
they cannot live on 560,000—more than four
times the median family income of the people
they govern—and fly into righteous fury when
someone proposes that they pay for their parking.

Edes was asked what might happen if Davis-
Bacon were repealed. His voice dropped a dark
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octave and he warned, “Why, that would lead to
a lot of unfair competition in which people
would try to cut costs....”

"Tis Better to Give Than Repeal

Hold on—what’s that | hear? It's the clatter of
horse hooves in the East Wing. That must mean
Reagan has awakened from his nap, his waving
hand refreshed and rejuvenated. He must be
ready to do battle with the unions. What can we
expect of the conservative Republican with the
landslide legislative mandate?

During the early campaign, Reagan called
Davis-Bacor “a needless burden on local tax-
payers” and “a gift of tax funds to the affluent.”
But that was before he endorsed the Chrysler
bail-out, before he said forget about a national
righl-io-work law, before he started sipping tea
with those upstanding community leaders, the
Teamsters, and before he said, in an Octobci
speech in Youngstown, Ohio, that he wouldn’t
iry to repeal Davis-Bacon. Reagan did say
Davis-Bacon administration should be “lightened
up." Possibly he means to eliminate that “waste
and fraud" he's ever on the watch for, establish-
ing once again that he will not sell out to any
interest group that openly advocates fraud (it’s
going to be a rough four years for the Pennsyl-
vania congressional delegation).

Meanwhile, hard-line conservative Senator
Orrin  Hatch, who made loud noises about
Davis-Bacon repeal when he rose to chairmanship
of the Labor Committee after the election, has
fallen silent. So have Garn and other long-time
Davis-Bacon foes, who you might think would
be trumpeting their moment of triumph. Repub-
lican Capitol Hill staffers say word has been
passed to take it easy on Davis-Bacon. “There's
no point in going after it,” said one knowledge-
able staffer. “It would be so much work political-
ly. Besides, if we got it [repeal] out of the Senate,
the House would just bottle it up, so why
bother?" Meanwhile the “Stockman Manifesto"
of new Office of Management and Budget
Director David Stockman suggests leaving Davis-
Bacon intact so as not to antagonize Big Labor,
and thus win its cooperation on progressive
social goals like relaxing pollution controls.

It may seem hard to believe that conservative,
business-oriented Republicans could learn to
love Davis-Bacon. But actually, it fits insmooth-
ly with their philosophy of life, Liberals favor
government handouts to the needy; conserva-
tives favor handouts to the well-to-do. Davis-
Bacon certainly passes that test. a

Reprinted with permission by
Public Service Resea ch Council
8330 0Old Courthouse Road, Suite 600

Vienna, Virginia 22180
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Another Slice of Bacon

[
. Of course, not every federal worker gets a
deal as sweet as the one given construction
workersgp_der Davis-Bacon. At least not yet.
The wage-inflating mechanisms perfected
under Davis-Bacon are slowly being cranked
into other federal pay systems.

Most prominent is PL 92-392. or the Blue
Collar Pay Act. It covers non-civil-service
civilian federal workers. Under this act. fed-
eral agencies conduct Davis-Bacon-like sur-
veys to discover a “prevailing wage" for
private jobs similar to the public job in
question. But to escape the stigma of the term
“prevailing wage,” which is Washington code
for “inflated windfall wage,” the survey result
is called the “payline.” Federal blue-collar
workers arc then placed on a “step" ladder of
automatic raises—yes, just like the civil-
service “step" raises their supervisors treasure.

For the first six mcfftths, a worker gets 96
percent of the payline. Then he gets 100
percent, or the same as’a comparable private-
scclorjob would pay. Then he getsa step raise
to 104 percent, then 108 percent, then finally
112 percent. Ycu heard that right. Die law
whose ostensible purpose is to make federal
blue-collar wages “comparable" to private
wages says in shameless black and white ’hat
workers with seniority get 12 percent more
than the comparable private job.. And like
civil-scrvicc'step raises, these premiums arc
automatic. Workers get them no matter how
well, they perform, ,as long as they meet a
minimal standard of feasance, like not molest-
ing pre-teen girls in the back of government
vehicles.

PL 92-392"also contains something called
the Momoncy Amendment. Its purpose is to
make high union wages, from urban areas
applicable in non-union n-ral areas, and it

One effect of the law is that since its passage
in 1972, federal blue-collar wages have been
rising faster than white-collar salaries! “A
major employce-management problem at the
Department of Defense" has resulted, a con-
gressional hearing was told, and guess what
solution was proposed: “prevailing wage"
raises for white-collar employees, loo.

President Ford tried twice to change PL 92-
392, President Carter tried once, and both
failed. (In the process a new law called the
Service Contract Act, extending Dtvis-Bacon-
like wage determinations to workers in win-
dow cleaning, garbage collection, and other
contract services, was added.) Leading the
fight against reform of PL 92-392 were
congressmen from districts such as Macon
that are raking ina bonus for workers (voters)
and a subsidy for the local economy. One
might pause here to note that Davis-Bacon
and PL 92-392 arc endorsed most vocally by
philosophically liberal congressmen from ur-
ban, unionized areas. They arc condemned
most vocally by philosophically conservative
congressmen from rural, non-union areas.
Bui rural workers getting inflated wages are a
prime beneficiary of the law. So subsidies
from urban taxpayers to rural workers arc
favored by urban congressmen and opposed
by rural congressmen. Welcome to the big
leagues.

Pascale Pctosa, a top official in the Penta-
gon’s civilian personnel office, estimates that
PL 92-392 wage inflation costs $400 million to
$600 million per year. (The Pentagon has
370,000 civilian blue-collar employees.) He is
pessimistic about reform, even under Reagan.

“Everybody wants more," Pctosa says.
“The workers want more. The contractors
want more. The managers want more. Things
arc-coming apart at the scams, and all
Anybody wants to talk about is how to get



Surinary of AS 36 Activit
June 1, - November 30, 1

Total enforcement: 200
Resident Hire: 76
Wege related: 124

Total workers assisted: 866
Resident Hire: 319
Wage related: 547

Total dollars recovered: $535,340.30

The information included in this report wes gathered_from the audits of
12,040 payrolls for the projects covered. These projects employed an
average of 12,361 laborers, mechanics and field surveyors each month.

(The department is approximately 4-6 months behind in their work).



MEMORANDUM State of Alasl<S1S

to: Judy Knight date:  February 20, 1983
Special Assistant
Cornussioner"s Office FILE NO:
THRU: Robert J. Baaolas TELEPHONE NO: 264-2435
from:  Donald R. Wilson subject: AS 36 Enforcement Activity
Supervisor June 1 - November 30, 1982

Wage & Hour Administration
Labor Standards & Safety Division

Pursuant to your request to Mr. Baoolas on February 11, 1983, subject as above,
the attached is furnished. A brief recap follows:

Total enforcement actions: 200
Resident Hire: 76
Wage related: 124

Total workers assisted: 800
Resident Hire: 319
Wage related: 547

Total dollars recovered: $535,340.30

On June 1, 1982 there were 230 projects under audit. At the end of November
there were 386 projects under audit. During this period of time 714 new con—
tracts were filed. All of the information in this report was gathered from the
audit of 12040 payrolls for the projects covered. These projects errployed an
average of 12361 laborers, mechanics and field surveyors each month. Keep in
mind, as the Internal Auditors revealed, the Regional Offices were four to six
months behind in their work. Please advise if v'e nay be of further assistance.

Attachment
cc: Robert J. Bacolas

02-001A (Rev. 10/79)



TITLE 36 ENFORCEMENT ACTIONS

A) Wage violations . _
B) ReSident hire violations

June 1, 1982 - November 30, 1982

1 :
COMPANY NAVE OF TYPE DATE VIOLATION if WORKERS CASE STATUS (Resolved, ongoing,
INVOLVED PROJECT VIOLATION NOTICED AFFECTED amount col lected , et
Owner/operators of trucks-determined to be em
ployees; entitled to prevailing rate of pay re-
, gardless. Amount due $11,370.10. Unable to gain
CYNTHIArS ENTERPRISES North Fork Anchor River Comp“ance from emp|0yer’ no retainage funds avai
Road, X-14622 wage 6/2/82 6 able. Unable to adjudicate. Returned claims to
claimants. They must file suit on their own beha
Sg ;nst payment bond as T-36 does not allow DOL t
0 so.

Nonpayment of fringe benefits. Paid $89.74.
Case closed.

NUJUBUTCHER SHOP U of A - Marine Education wage 6/2/82 2

Center, Institute of Marine
Science, Seward

Rogers & Babler indicate that the two nen in

ANCH -"Commercial Drive _ - question are Alaska residents; their addresses 1
Street Improvements - Res Hire 6/3/82 2 were, given incorrectly on payroll. Case closed.
ROGERS & BABLER 3rd St. to M. View & :

' _ Work done in April of 1982. Spear completed pro-
PPL'ARFLOOR COVERING Main Bay Hatchery _ . ject at that time. They replied that work was |
¥ H-80367 P-1189 Res Hire 6/4/82 2 specialized--manufacturer requires factory traine

personnel do installation. Since no work on-goin
I did not pursue. Case closed. 1



June 1, 1982 - November 30, 1982

COMPANY NAVE OF TYPE DATE VIOLATION WORKERS CASE STATUS (Resolved, ongoing,
INVOLVED PROJECT VIOLATION NOTICED AFFECTED amount collected, etc

Failure to pay required prevailing rate of
pay, plus overtime and fringe benefits.
Lhuck's BACKHCE Anch - A.T.U. Central Collected 794.60. Case closed.
Wire Center wage 6/4/82

Failure to pay any wages. Unable to get compliar.
from Donaldson (Qualls). Collected payment of
$2.457.96 from prime contractor, King, Harness &
JONALUSIN construction Kodiak - A Holmes Oien. Case closed.
Johnson Memorial Library wage 6/9/82

It aBpeared that seven employees were nonresident

not _e_ing paid the proper rate of pay. Spar
_ clarified that these people all worked in the she
>PAR SHEET METAL Ninilchik School Addition Res Hire/ 6/ 11/02 in Seattle, not "on-site." We told them only
wage people working "on-site" should be included on

the payrolls. Case closed.

Mr. Simper only employee. He did specialized wor

o _ Project completed in June. No way to pursue.
PRIDE 6 SUTHR Ninilchik School Res Hire 6/11/02 Case closed.

mmMTm m



COMPANY
INVOLVED

HOOPER BAY CONSTRUCTION

SPRAGUES,  INC.

SPAR  COVPANY

WWOODARD/FERGUSON,
Vv

NAVE OF
PROJECT

Bethel Teen Center

Anch Int'l Airport Road
Contract & & H3

Dillingham H.S.
Phase |
Phase I

Uof A - UAAV/ACC
Bookstore

TITLE 36 ENFORCEMENT ACTIONS
A) Wage violations . ]
B) Resident hire violations

dune 1, 1982 - November 30, 1982

TYPE DATE VIOLATION  H WORKERS CASE STATUS (Resolved, ongoing,
VIOLATION NOTICED AFFECTED amount collected, e

Failure to pay current prevailing rate of
pay. Collected $498.83 for employees. Case

closed.
wage 6/18/82
Failure to pay current prevailing rate of pay.
f Collected $310.66. Case closed.
wage 6/22/82
People listed as nonresidents on payroll were rd
ported by Spar to be people who did fabrication
_ work in the shop in Seattle. They were not
Res hire/ 6/30/82 entitled to the prevailing rate of pay. Case
wage closed.

To our complaint company responded that as union
contractor they must go through union to obtain
_ employees. One of the persons should have been
Res hire 6/30/82 listed as a superintendent since he loes no work.|
Compliance met. Case closed.
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TITLE 36 ENFORCEMENT ACTIONS

A) Wage violations . _
B) ReSident hire violations

June 1, 1982 - November 30, 1982

I COMPANY NAVE OF TYPE DATE VIOLATION I WORKERS CASE STATUS (Resolved, ongoing,
3 INVOLVED PROJECT VIOLATION NOTICED AFFECTED amount collected, etc

MECO states that they sought hard for supervisory
personnel by ads in paper, etc. Were unable to f
anyone. The two nen are supervisors. Job comple

IECO, INC. Andreafski High School Res hire 7/2/82 2 before any further action could be taken. Case Y,
closed with admonishment to employer. p
Y Company showed that employees were residents. U,
Compliance met. Case closed. 8
INIK CONSTRUCTION Bethel Airport to
Brown's Slough Res hire 7/2/82 5

Respondent did not submit certified payrolls or pal

proper rate of pay. Aardvark had no money. The tv

_ _ subcontractor o hired Aardvark eventually paid r

U rdvark insulation Anch - Fourth & Post wage 7/2/82 2 the wages in the amount of $1804.21. Case closed!
Maintenance Facility’

Re resident hire - company contended the work spec!
_ _ ized, could find no qualified Alaskans. f
pW CONSTRUCTORS Bethel Dock Expansion Res hire/ 7/19/82 3) Re wage - The employee was incorrectly classified.p
wage lie was earning proper rate for his job class. fl
Job completed early July, respondent warned to conffl

on future jobs. Case closed.



TITLE 36 ENFORCEMENT ACTIONS

A) Wage violations | _
B) ReSident hire violations

June 1, 1982 - November 30, 1982

COMPANY NAVE OF TYPE DATE VIOLATION  # WORKERS CASE STATUS (Resolved, ongoing,
INVOLVED PROJECT VIOLATION NOTICED AFFECTED amount col lected, e

Employees paid as apprentices although not in
approved apprenticeship program. Respondent
made up the difference of $749.03. Case closed.

L.S.B. CONSTRUCTION Wasilla Fire Station wage 7/21/82

After phone calls, meeting with respondent, cal
to union halls who supplied the workers, we fee]j

i i that compliance has been met. Don Wilson did
KIEWIT/&ROVE, JV. Terror Lake Hydro Project res hire 8/4/82 18 to the j%b site to investigate. Case closed. ®

Issued cease and desist from hiring improper
number of nonresidents. Compliance received
Sept., 1983. Project still in progress, compli.
continues.

FELTON CONSTRUCTION Nonashka Creek Dam res hire 7/28/82

Contacted Northwest Constructors, prime.. They dj

qualified ﬁeople need to get the 5-yr guarantee.

Clarke's Sheet Metal responded that supplier nece

CLARKE®"S SHEET METAL Eek Elementary School res hire 7/30/82 them Sign agreement to use certain people. They
contacted Sheetmetal Union here who could notfsu_||

al

qualified workers. We feel Clarke made good
effort. W did confirm with union. Casé closed.



COMPANY
INVOLVED

MCKINNEY  ALASKA,  INC.

RAINIER CONSTRUCTION
GROUP

HELMUT LANDSCAPING
& EXCAVATING

BERING SEA MECHANICAL

J

1 M

NAVE OF
PROJECT

Homer Fish Dock Facility

Lover Yukon School
Upgrade

%
Little Susttna Access
Road

Lower Yukon School
Upgrade

TITLE 36 ENFORCEMENT ACTIONS

'A) Wage violations . _
B) ReSident hire violations

June 1, 1982 - November 30, 1982

1YPE DATE VIOLATION # WORKERS
VIOLATION NOTICED AFFECTED
wage/res 8/5/82 9

hi re

res hire 7/29/82 7
wage 8/2/82 1

res hire 8/5/82 4

CASE STATUS (Resolved, ongoing,
amount collected, et

Claims filed by Dodds & Keys for per diem. Unab
to process because not part of T-36 requirement.
Did recover $18.50 for Dodds in underpayment of
fringe benefits. Joe Fletcher and Dan Wetzel
recelved $62.35 in underpayment of fringes.
McKinney showed good faith effort in obtaining
residents through job service. W are currently
asking them to update their applications for AK
residents. They have indicated that they will d
S0.

Through phone calls requesting school district t
withhold funds for displaced residents, and noti
that work site would be shut donw, Rainier Const
came into compliance. Case closed.

Employee claimed he wes not paid all wages due.
We were unable to substantiate his claim.
Case closed.

Company took steps to come into compliance,
whr}?h ¥hey did. Case closed.



TITLE 36 ENFORCEMENT ACTIONS

A) Wage? violations
G? Resident hire violations

June 1, 1982 - November 30, 1982

COMPANY NAVE OF TYPE DATE VIOLATION H WORKERS CASE STATUS (Resolved, ongoing, |
INVOLVED PROJECT VIOLATION NOTICED AFFECTED amount col lected, ¢
Nonpayment of prevailing rates of.pay, failure

to provide certified payroll records. W
received the records requested and payment for

Anch - Remodeling of wage 8/11/82 2 i
C H MSONRY g??_ffic Engineer?ng employees in the amount of $885.81.
ice

Claim filed for prevailing rate of pay. Conypanl
contended the watering after seeding wes main-
tenance not construction. After review of con-
tract, discussions with attorneys, Gorder paid

bORDER EXCAVATING Anch - Northside Park claim of $173.50. The claim was only for 10
Improvements wage 8/13/82 1 hours. Case closed.
e Complaint about nonresidents from Carpenters Uh
Payroll records had no addresses. Contacted
o _ company, requiring addresses. Compliance
WOOULANO CONSTRUCTION N&Igl ski Elementary * res hire 9/2/82 4 received.
i tion

Received complaint from AVCP in Bethel. Contac
_ company regarding submission of timely reports
CUSICK CONSTRUCTION CO.  Lower Kalskag School res hire , 9/9/82 and resident hire. Company came into compliant:
' although ve did discuss this with them again in
January of 1983. Case closed.



TITLE 36 ENFORCEMENT ACTIONS
A) Wage violations . )
B) ReSident t'ire violations

June 1, 1982 - November 30, 1982

COMPANY NAME OF TYPE
INVOLVED PROJECT VIOLATION
FICKEISEN  CORPORATION Kalskag High School res hire
Addition #2 & 83
SEATTLE ELECTRIC Kalskag High School _
Addition & & H3 res hire
|[J. ALAN DeGRAFFENRIED McNeil Canyon Elementary res hire
MASONRY School
NORTHFACE CONSTRUCTION Karluk School res hire

DATE VIOLATION # WORKERS

NOTICED

CASE STATUS (Resolved, ongoing,
AFFECTED

amount collected, etl

_Rebceived complaint from AVCP that nonresidents ol
job.

Contacted company to submit records and to]
comply with AS 36.10.010. M. Fickeisen called
Bethel. Nonresidents terminated. Payrolls will!

sent here instead of to Juneau for timely receip]
Compliance received.

9/10/82

Employee (alleged non resident) only nen on job.

J
Dispatched from IBEW. Seattle Electric agreed t]
specify Alaska residents on future jobs. Job

was only for few weeks. Case closed.
9/23/82

Contactei company - instructed him on what is a
resident.

He appealed to our deputy director ini
Juneau for definition. Compliance was met. Cas]
closed.

9/10/82

The one employee was nonworking superintendent--
the others were residents with the exception of

one. The employment ratio did meet the s,
9/21/82 requirement.  Compliance met.



nr
TITLE 36 ENFORCEMENT ACTIONS

IA) Wage violations | _
B) ReSident hire violations

June 1, 1982 - November 30, 1982

COMPANY NAVE OF TYPE DATE VIOLATION  if WORKERS CASE STATUS (Resolved, ongoing,
INVOLVED PROJECT VIOLATION NOTICED AFFECTED amount collected, etc]
Contacted company about fringe benefits, appren-
tice and resident hire. The company had a health
plan which wes deducted from fringe (H & W). THe
) did pay one person as apprentice who was not in
[ERIT MECHANICAL Kodiak Island Borough wage/res an approved plan. Have asked prime to withhold
High School Pool Re- hire 10/1/82 money ($2160.46) and send. Last word wes that M
placement Mechanical had found documentation that employee
wes in approved program. They are supposed to
send confirmation. On follow-up for Feb. 23. If
not received, prime will send check.
Highly skilled work. Bricklayers Union sent peopl
the¥ quit. Went to Bricklayers again and they
could not supply qualified employees. Bricklayer
_ _ gave them permission to use their own people. Th
WESTERN TILE CONTRACTORS  Kodiak Island Borough res hire/ 10/1/82 wage situation was resolved before we received a
High School Pool Re- wage response from respondent. Case closed.
placement
Company came into compliance for residents [
and paid the deficient wage in the amount of
$3,673.04. Case closed. 1
KANOOLUK  CORPORATION Bethel High School
Major Maintenance wage/res 9/22/82
hire
/
[-1 PAINTING Nikiski Elementary School res hire 10/1/82 = The company came into compliance with [

AS 36.10.010 . I



COMPANY
INVOLVED

WESTERN MARINE CONST.

BEERS ENTERPRISES

NAVE OF
PROJECT

Kodiak Dog Bay Harbor
Phase I

Kodiak Dog Bay Harbor
Phase I

-—rm

TITLE 36 ENFORCEMENT ACTIONS

A) Wage violations . _
B) ReSident hire violations

June 1, 198.? - November 30, 1982

TYPE DAT! VIOLATION 8 WORKERS
V10 ATION NOTICED AFFECTED
res hire 10/18/82 4
res hire 11/8/82 . 1

¥ -Welg .

CASE STATUS (Resolved, ongoing,

amount collected,

Company came into compliance after our
contact.

Address on payroll was incorrect. En(wj)loyee
was resident of Wrangell. Case closed.

et(]



TITLE 36 ENFORCEMENT ACTIONS

A) Wage violations _
B) ReSident hire violations

June 1, 1982 - November 30, 1982

COMPANY NAVE OF TYPE DATE VIOLATION  # WORKERS CASE STATUS (Resolved, ongoing,

INVOLVED PROJECT VIOLATION NOTICED AFFECTED amount col lected , e
This vias a grant project that City of Bethel did
believe was covered by T-36. After investigatio

Bethel Utility & it was determined that it was covered. The
_ . contractor paid the difference in wage rates aftl
HUFFVAN a LANGLIE Maintenance Facility wage 10/7/82 11 the city got addt'l appropriations from the legi]
lature and provided an amended contract. Wages
FLOORING paid $18,136.72. Case closed.

Same case as above. _
Laborer received additional payment in amount off
$469.03 to make up deficient wage. Case closed.

BTilEL NATIVE CORP. Bethel Utility &
Maintenance Facility wage 1/3/82
Flooring

Sane as above. o _
Company made up deficient wages in amount of
. _ _ $23,362.77. Case closed.
CHUbACH CONSTRUCTION CO.  Bethel Utility & Maintenancje
Facility - PILING w.'ge 77/82 13

BETHEL NATIVE CORP. bethel Utility & |
IF\)/IaﬁilrI{Itgnance Facility "ed: 1/3/82 Same as above.

Co mede up deficient wage in amount of
$7%Bé?¥. Casepclosed. g



COMPANY
INVOLVED

KING, HARNESS a OIEN

ACTIVE STEEL

GIG i SMALL CONST.

GLEN MILLS CONSTRUCTION
1

NAVE OF
PROJECT

Bethel Utility &
Maintenance Facility
METAL BUILDING

Anch - Pre Trial Facility
I, and II

West/Romig High School
Painting

Central Jr. High
Painting

Thompson Pass Maintenance
Station Exterior
Painting

TITLE 36 ENFORCEMENT ACTIONS

A) Wage violations
a) ResSident hire violations

June 1, 1982 - Novembet 30, 1982

TYPE DATE VIOLATION H WORKERS
VIOLATION NOTICED AFFECTED
wage 10/5/32 5

res hire 10/7/82 5

wage 10/20/82 5

wage 10/21/82 4

CASE STATUS (Resolved, ongomg

amount collected

Grant contract let by City of 3ethel as nonpubl
works--no Title 36 compliance required. The 0O
held that T-36 aJPleed wages must be paid in
accordance with T-36. After additional appro-
priation by legislature, contract amended. Com
paid five e floyees deficient wages in the amou
of $31,223.31. "Case closed.

Contact with company reveals that all employees
dispatched as residents. Case closed.

Subcontractor did not submit certified payroll
records or pay prevalllng rate of Pay After in
effort, we were able to rqet payroll records and
negotlate with the school district to pay the
laborers from withheld retainage funds in the
amount of $7,722.00. Case closed.

Contract: did not contain current wage rates, no
language to say that rates had to be adjusted
Employer did not believe he should have to
current rate. Compliance was met and deficient
payment mede in amount of $259.38. Case closed



COMPANY
INVOLVED

1
JRS CONSTRUCTION

UNIVERSAL SECURITY
PROUUCTS

LATTA CONSTRUCTION

J aA INC

NAVE OF
PROJECT

East/Benson Pedestrian
Traffic Deck Resurfacing

Anch - Pre-Trial _
Facility 1, and Pre-Trial
Facility |l

King Cove Public Safety
Bui 1ding

Tatitlek School

TITLE 36 ENFORCEMENT ACTIONS

B

A) Wage violations | _
ReSident hire violations

June 1, 1982 - November 30, 1982

TYPE
VIOLATION

wage

res hire

wage

wage

s e

DATE VIOLATION
NOTICED

10/22/82

10/25/82

10/27/82

10/28/82

# WORKERS
AFFECTED

CASE STATUS (Resolved, ongoing,
amount col lected , e

Contractor did not submit certified payroll
records or pay prevailing wage. W are unable
contact contractor by letter or subpoena. We h
reqluested the school "district to remit payment. 1
Follow-up for 2/25/83.

Investigation showed noncompliance, however, '
employees dispatched by Ironworkers. Ve did gai
compliance after requesting DOT/PF to withhold

funas for displaced residents. All employees a
now Alaska residents. The funds were released

and the case closed.

Claim for wages filed. Company refused to subm
certified payrolls, denying T-36 applicability.

Washington company. From records supplied by e
employees and City of King Cove, we reconst ruet]
the hours and wages paid. The prevailing rate 1
not been paid. The City of King Cove has forwa
payment for the employees in the amount of $17,1
Checks will be mailed 2/24-83.

J & A insisted that since federal funds involve!
they did not have to comply with T-36 and pay r
current rates of pay. They appealed to the com
nrissioner. It was determined that additional W
were due. Company mede up difference of $151.7

Case closed. |



