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S E N A T E  LABOR AND C O M M E R C E  

S T A N D I N G  C O M M I T T E E  

M a r c h  24, 1983 

1:35 p.m.

M e m b e r s  Pr e sent: Sen. D i c k  Eliason, C h a i r

Sen. Bob M u l c a h y  

Sen. Pat R o d e y

M e m b e r s  Absent: Sen. J o h n  S a c k e t t *

Sen. D o n  Benne t t

*Sen. S a c k e t t  a r r i v e d  three m i n u t e s  a f l er  the m e e t i n g  w a s  called to 

order.

C O M M I T T E E  C A L E N D A R

SB 171

"An Act r e l a t i n g  to c o m p e n s a t i o n  of s t a t e  o f f i c i a l s  and e m p l o y e e s . "

SB 66

"An Act r e l a t i n g  to i n s u r a n c e . "

HB 224 ( e f d . added)

"An Act r e l a t i n g  to the b oard of n ur s i n g ;  and p r o v i d i n g  for an eff e c t i ve  

da t e . "

C S H B  2 1 8 ( F inance)

"An Act r e l a t i n g  to the Board of M a r i n e  Pilots; and p r o v i d i n g  for an 

e f f e c t i v e  da t e . "

W I T N E S S  R E G I S T E R

(SB 171)

S e n a t o r  Joh n  S a c ke t t  

P o u c h V

Juneau, A l a s k a  99811 

4 6 5 - 3 7 5 3

P o s i t i o n  statem e n t :  P r i m e  s p o n so r  of SB 171; p r o v i d e d  s u p p o r t i v e

testimony.

C h e r i e  Shelley, A l a s k a  P ub l i c  E m p l oy e e s  A s s o c i a t i o n  

340 N. F r a n k l i n  St.

Juneau, A l a s k a  99801 

586-2334

P o s i t i o n  state me n t :  S u g g e s t e d  c l a r i f i c a t i o n  of l a n g u a g e  of bill to

a l l e v i a t e  c o n f l i c t  w i t h  PERA.



(SB 66)

D o n  Koch, D i v i s i o n  of Insurance, (DCED)

P o u c h  D

Juneau, A l a s k a  99811 

4 6 5 - 25 7 7

P o s i t i o n  s t atement: D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  

thinks it s eems "a fair bill". D o n  Koch p r o v i d e d  s e c t i o n - b y - s e c t i o n  

e x p l a n a t i o n  of p r o p o s e d  c o m m i t t e e  s ubstitute.

M i k e  Thomas, A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  

Bo x  1211

Juneau, A l a s k a  99802 

5 8 6 - 33 4 0

P o s i t i o n  s t atement: P r o p o s e d  CS re s p o n d s  to m o s t  concerns; o u t l in e d  

r e m a i n i n g  p r o b l e m  areas.

D a v e  Hut c h e n s , A l a s k a  R ural E l e c t r i f i c a t i o n  C o o p e r a t i v e  A s s o c i a t i o n  

237 Fir e we e d ,  #301 

A n c h o r a g e ,  A l a s k a  99503

P o s i t i o n  stat e me n t :  D r a f t  (of CS) a prod u c t of c o m p ro m i s e s ,  w o u l d  like

to see S e c t i o n  5 amended.

(HB 224)

Sa m m y e  Rink, Presi d en t ,  Board of N u r s i n g  

c/o O c c u p a t i o n a l  Licen s in g ,  (DCED)

P o u c h  D

Juneau, A l a s k a  99811

P o s i t i o n  s tatement: Spoke in support of c o n t i n u a t i o n  of B o a r d of

N u r s i n g  and HB 224.

P R E VIOUS A CT I O N  

(Senate L abor and C o m m e r c e  Only)

SB 66: Pl e a s e  refer to Se n a t e L a b or  and C o m m e r c e  m i n u t e s  for Feb. 10,

1983.

AC T I O N  N A R R A T I V E

T a p e  #14 

N u m b e r  008

S e n a t o r  Eliason, C’.air, called the m e e t i n g  to o r d e r  a' 1:35 w i t h  m e m b e r s  

Sen. M u l c a h y  and Sen. R o d e y  in attendance. He o u t li n e d  the a g e n d a  and 

the c o m m i t t e e  took up S e n a t e  Bill 171, ct.ncerning c o m p e n s a t i o n  of state 

officials.

N u m b e r  040

Se n a t o r  E l i as o n  a sked that the record reflect th? pr e s e n c e  of S e n a t o r  

Sackett.

Number 054



9  «

S e n a t o r  E l i a s o n  e x p l a i n e d  that, d u e  to a t e c h n i c a l  error, SB 171 had 

b e e n  p r i n t e d  inc o r r e c t l y,  and l a c k i n g  the last section. Th e  c o r r e c t e d  

v e r s i o n  of the b i l l  h a s  b e e n  m a d e  a v a i l a b l e  and is b e f o r e  the committee. 

S e n a t o r  E l i a s o n  s u m m a r i z e d  the in t e n t of SB 171 and invi t e d  S e n a t o r  

Sackett, p r im e  s p o n s o r  of SB 171, to f u r t h e r  e x p l a i n  the measure. 

S e n a t o r  Sackett st a t e d  that ha i n t r o d u c e d  the b i l l  as a result of a 

n u m b e r  of things w h i c h  o c c u r r e d  this year. H e  s aid that a n u m b e r  of 

state s a l a r i e s  h a v e  p a s s e d  the $ 1 0 0 , 0 0 0  figure. At some point there 

m u s t  be a " r e d u c t i o n  in a m o u n t s  and total s e r v i c e s . ..it is m y  feel i n g  

that a lid has to be put on it." S e n a t o r  S a c k e t t  s t a t e d  that it seemed

that the u o s t  o b v i o u s  l i m i t a t i o n  s ho u l d  be the s a l a r y  of the chief

e x e c u t i v e  o t i i c e r  (Governor). He c i t e d  i n f o r m a t i o n  b e f o r e  the c o m m i t t e e  

w h i c h  listed the S t a t e  p o s i t i o n s  (in all b r a n c h e s  of g o v e r n m e n t  and the 

U n i v e r s i t y  of Alas k a )  for w h i c h  s a l a r i e s  e x c e e d  that of the Governor.

N u m b e r  100

Sen. E l i a n o n  n o t e d  that a f i s c a l  n o t e  a c c o m p a n i e d  SB 171. Sen. Sack e t t  

e x p l a i n e d  that this wa s  a t t r i b u t a b l e  to the last s e c t i o n  of the bill,

w h i c h  p r o v i d e s  for c o n d u c t i n g  an a n n u a l  cost of li vi n g  survey. Sen. 

S a c k e t t  n oted that w h a t  he is t r y i n g  to do in o t h e r  l e g i s l a t i o n  is to 

put all s t a t e  p r o g r a m s  u n d e r  a s i n g l e  sy s t e m  w i t h  r e f e r e n c e  to a cost of 

living d i f f e r e n t i a l  to be c o n s i d e r e d  in e s t a b l i s h i n g  pay ranges. SB 171 

is c o n s i s t e n t  w i t h  that goal.

N u m b e r  170

Sen. R o d e y  and Sen. S a c k e t t  d i s c u s s e d  a p p l i c a t i o n  of SB 171 to h i g h l y

paid, t e c h n i c a l  t r a d e s p e r s o n s  and p r o f e s s i o n a l s  e m p l o y e d  b y  the state.

N u m b e r  220

Sen. S a c k e t t  c o n c l u d e d  his r e m a r k s  by n o t i n g  that a l l o w a n c e s  had to be 

made for such emplo y e es ,  h o w e v e r  the bill a d d r e s s e s  the p os i t i o n s  in 

w h i c h  an e m p l o y e e  has a $ 9 5 , 0 0 0 - $ l 0 0 , 0 0 0 / y e a r  salary, plus auto, plus 

e x p e n s e  a c c o u n t s  b r i n g i n g  it up to as m u c b  as $120,000, and a lii ha s  to 

be put on it.

N u m b e r  255

C h c r l e  Shelley, r e p r e s e n t i n g  the . I n s k a P u b l i c  Emplo y e e s '  A s s o c i a t i o n,  

stated that the l a n gu a g e  of SB 171 is c o n t r a r y  to P E R A  (Public 

E m p l o y m e n t  ;■ lations Act) w h i c h  p r o v i d e s  that e m p l o y e e s  m a y  barg a i n for 

all conditi. . of e m p l o y me n t .  / P E A  r e p r e s e n t s  p r o b a b l y  fewer tha n  12 

pe o pl e  w h o  v i .aid be a f f e c t e d  by the bill, most of w h o m  live in the Bush, 

(e.g. 1._-me ha s  9 ste p  cost of l i v i n g  d i f f e r e n t i a l ,  and e m p l o y e e  has 

l o n g e v i t y  increase) and som e  of w h o m  rece i v e  o v ertime. T h e  bill is not 

cl e a r  on w h e t h e r  p r o v i s i o n s  w o u l d  a p p l y  to o v e rtime, or just base 

m o n t h l y  salary. Sh e  a s k e d that the m e a s u r e  i d e n t i f y  w h a t  c o n s t i t u t e s  a 

bas e salary. She noted that U n i v e r s i t y  e m p l o y e e s  are not in c l a s s i f i e d  

ser' ice, and s u g g e s t e d  that the bill  c ould state that it does not a pply 

to c l a s s i f i e d  e m p l o y e e s  ( r e p re s e n t e d  by A P E A ) . W i t h  respe c t  to the Cost  

of L i v i n g  d i f f e r e n t i a l ,  C h e r  e S h e l l e y  st a t e d  that A P E A  c o n t r a c t s  fo l l o w  

w h a t  is in s t a t u t e s  set f o r t h  by l e g i slature.



Num ber 362

Sen. R o d e y  a s k e d  C h e r i e  S h e l l e y  h o w  a c c u r a t e  the B u r e a u  of L a b o r  

s t a t i s t i c s  w e r e  for this pu r p o s e ,  to w h i c h  she r e s p o n d e d  that the y  w e r e  

p r e t t y  a c c u r a t e  and don e m o r e  t h a n  o nce a year.

N u m b e r  376

Sen. R o d e y  m o v e d  that the bi l l  be pas s e d  from c o m m i t t e e  w i t h  i n d i v i d u a l  

r e c o m m e n d a t i o n s .  T h e r e  b e i n g  no o b j e c t i o n s ,  it w a s  so moved.

N u m b e r  390

S e n a t e  Bill  66, r e l a t i n g  to insurance, w a s  t ak e n  up for c o n s i d e r a t i o n .

Sen. E l i a s o n  r e v i e w e d  c o m m i t t e e  a c t i o n  on SB 66 at the L a b o r  and 

C o m m e r c e  h e a r i n g  F e b r u a r y  10, 1983, w h e n  t e s t i m o n y  ha d b e e n  r e ce i v e d  

from seve r a l  p a rt i e s .  Th e  c o m m i t t e e  had asked that c e r t a i n  m e m b e r s  of 

these f a c t i o n s  w o r k  t o g e t h e r  to r e s o l v e  d i s a g r e e m e n t s  avid d e v e l o p  

l a n g u a g e  for a p r o p o s e d  c o m m i t t e e  s u b st i t u t e .  T h e  p r o p o s e d  c o m m i t t e e  

s u b s t i t u t e  w a s  t a k e n  up at this M a r c h  24 meeting.

N u m b e r  398

D o n  Koch, f rom the D i v i s i o n  of Insurance, p r o d u c e d  a l e t t e r  from 

C o m m i s s i o n e r  D i c k  L y o n  g i v i n g  the D e p a r t m e n t ' s  (Co m m e r c e  and E c o n o m i c  

D e v e l o p m e n t )  p o s i t i o n  on SB 66 and o u t l i n i n g  the c h a n g e s  they w i s h e d  to 

see i n c o r p o r a t e d  in the s u b s t i t u t e  me a s u r e .  T h e  p r o p o s e d  CS c o n t i n u e s  

the r e g u l a t i o n  of i n s u r e r s  (group se l f - i n s u r e r s )  in the i n s u r a n c e  code, 

and a p p l i e s  the r e q u i r e m e n t s  for f o r m a t i o n  of an i n s u r er  to a g r o u p  of 

m u n i c i p a l i t i e s .  T h e  r e q u i r e m e n t s  that w o u l d  a p p l y  to m u n i c i p a l i t i e s ,  as 

wel l as p ub l i c  u t il i t i e s ,  hav e  b e e n  eased. (The D e p a r t m e n t ' s  c h a n g e s  

w e r e  i n c o r p o r a t e d  in the p r o p o s e d  CS.) T h e y  b e l i e v e  "that this is a 

r e a s o n a b l e  s t a n c e  w h i c h  pr o v i d e s  a d e q u a t e  p u b l i c  p r o t e c t i o n  for 

c l a i m a n t s  and p o l i c y h o l d e r s , "  D o n  K o c h  said that he wa s  not sure 

e v e r y b o d y  w a s  h a p p y  w i c h  it, but that it seems a fair bill. He then 

w a l k e d  c o m m i t t e e  m e m b e r s  t h r o u gh  a s e c t i o n - b y - s c c t i o n  a n a l y s i s  of the 

p r o p o s e d  c o m m i t t e e  s ub s t itute.

N u m b e r  444

D o n  K o c h ' s  s ectional a n a l y s i s  touc h e d  on the f o l l o w i n g  points:

S e c t i o n  1: R e m o v e s  r e c i p r o c a l  i n s ur e r s  f r o m  a ss i g n e d  r i s k  pool. 

S e c t i o n  2: A i m e d  at m u n i c i p a l i t i e s ;  redu c e s  f i n a n c i a l  r e q u i r e m ' n t s

by p e r m i t t i n g  the u s e  of a bon d  in l ieu of c ash surp l u s and by r e d u c i n g

the a m o u n t  of o p e r a t i o n a l  s u r p l u s  nece ss a r y .

S e c t i o n  3: R e d u c e s  the n u m b e r  of e n t i t l e s  r e q u i r e d  to f orm a

r e c i p r o c a l  insurer.

S e c t i o n  4: D e f i n e s  " m u n i c i p a l i t y "  (not d e f i n e d  in I n s u r a n c e  Code).

S e c t i o n  5: T h e  s u b j e ct  of c o n t r o v e r s y  A m e n d s  s t a t u t e  to ex c e p t

from the d e f i n i t i o n  of " m e m b e r  i n s u r e r "  the r e c i p r o c a l  in s u r e r s  formed 

vny m u n i c i p a l i t i e s  and p u b l i c  u t il i t i e s .  Exem p ts  c e r t a i n  r e c i p r o c a l s

trom the G u a r a n t y  A s s o c i a t i o n .



Num ber 600

M i k e  T h o m a s , r e p r e s e n t i n g  the A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  t e s t i f i e d  

on SB 66, and p r e s e n t e d  a le t t e r  f r o m  the la w  f i r m  of M o n a g l e ,  E a s t au g h ,  

and B r a d l e y  on b e h a l f  of AIA; the l e t t e r  c o n t a i n e d  a s t a t e m e n t  of p o l i c y  

on p r o p o s a l s  of this typ e  (which c r e a t e  n e w  e n t i t i t i e s  w h i c h  are

s e l f - i n s u r e r s ) . H e  st a t e d  that m a n y  q u e s t i o n s  w h i c h  a r o s e  d u r i n g  the 

Feb. 10 h e a r i n g  ar e  h a n d l e d  by the p r o p o s e d  s u b s t i t u t e .  T h e  f o l l o w i n g  

a r e  net: A I A  f e el s  that b y  e x e m p t i n g  r e c i p r o c a l s  f r o m  the " a s s i g n e d

risk" pool, c o m m e r c i a l  i n s u r e r s  a r e  b e a r i n g  the b u r d e n  of this " r e s i d u a l  

m a r k e t  m e c h a n i s m " ,  in a d d i t i o n  to l o s i n g  the pa r t  of the m a r k e t  w h i c h  

m a k e s  up the n e w  r e c i p r o c a l s .  A I A  als o  d i s a g r e e s  w i t h  the p o r t i o n  of

the p r o p o s e d  C S S B  66 w h i c h  p r o v i d e s  that som e r e c i p r o c a l s  are e xe m p t

f rom the G u a r a n t y  A s s o c i a t i o n  (Section 5); p e r h a p s  a s e p a r a t e  s o l v e n c y  

m e c h a n i s m  for s e l f - i n s u r e d s  and p r o p o s e d  m u n i c i p a l  r e c i p r o c a l s  s h o u l d  be 

co n si d e r e d .  A I A  a ls o  f e e ls  that w i t h  r e s p e c t  to f o r m a t i o n  of a

r e c i p r o c a l ,  10 e n t i t i e s  s h o u l d  be a m i n i m u m  r e q u i r e m e n t ,  r a t h e r  tha n  the 

two p r o p o s e d  in the CS.

N u m b e r  744

D a v e  H u t c h e ns ,  r e p r e s e n t i n g  the A l a s k a  R u r a l  E l e c t r i f i c a t i o n  C o o p e r a t i v e  

A s s o c i a t i o n ,  p r o v i d e d  t e s t i m o n y  on SB 66, s t a t i n g  that the d raft CS is a 

p r o d u ct  of c o m pr o m i s e s .  He w en t  t h r o u g h  the b i l l  p r o v i d i n g  a s e c t i o n a l  

c o m m e n t a r y , d w e l l i n g  p r i m a r i l v  on S e c t i o n  5: he s t a t e d  that he ha d  not

be e n  a w a r e  of the p r o v i s i o n s  p r o p o s e d  in S e c t i o n  5 c o n c e r n i n g  pu bl i c

u t i l i t i e s , and w o u l d  like to see the l a n g u a g e  a m e n d e d  to a d d r e s s

r e m a i n i n g  c o n cerns. H e  w o u l d  m o s t  of all like to see the b i l l  m o v e  fro m  

commit tee.

N u m b e r  800

C o m m i t t e e  m e m b e r s  acknowledger!. D a v e  H u t c h e n s  c o n c e r n s  w i t h  the bill, and 

a g r e e d  to h ave the CS r e d r a f t e d  to r e f l e c t  a c c o m o d a t i o n  of those 

concerns. Th e n e w  s e c t i o n  e x c e p t s  r e c i p r o c a l  i n s u r e r s  fo r m e d by

m u n i c i p a l i t i e s  or pu b l i c  u t i l i t i e s  fro m  the d e f i n i t i o n  of " i n s o l v e n t  

i n s urer" in AS 21.80.180.

T h e r e  wa s  no f u r t h e r  d i s c u s s i o n  of SB 66. T h e  r e d r a f t e d  CS w o u l d  be 

r e a d y  for c o m m i t t e e  a ct i o n  at the nex t  me e ting.

N u m b e r  820

Th e  next ite m  on the a g e n d a  w a s  HB 224, p r o v i d i n g  for the ext. n s i o n  of 

the o p e r a t i o n  of the B oard of N u r si n g ,  w h i c h  is up for ’’suns e t "  review. 

Sainmye Ri.;k, P r e s i d e n t  of the Board of N u rs i n g ,  p r o v i d e d  b rief 

testimony, I n d i c a t i n g  that the B oard had a t t e m p t e d  to r each g oals and 

o b j e c t i v e s  s u g g e s t e d  by the L e g i s l a t i v e  B u d g e t  and A u d i t  C o m m i t t e e  in an 

audit r e l e a s ed  f o u r  years ago, and ha d s u c c e e d e d  in a l m o s t  e v e r y  area. 

T h e  g oals w h i c h  they failed to reach, c i t e d in the recent audit, were 

not a c c o m p l i s h e d  du e  to l a c k  of funds, s p e c i f i c a l l y ,  *516,000 they n e e d e d  

for a s u r v e y  in o r d e r  to c o m p l e t e  t heir reg u la t i o n s .



Sen. M u l c a h y  m o v e d  that HB 224 be p a s s e d  f r o m  c o m m i t t e e  w i t h  i nd i v i d u a l  

r e c o m m e n d a t i o n s .  T h e r e  b e i n g  no ob j e c t i on s ,  it w a s  so moved.

T h e  c o m m i t t e e  t o o k  up H B  218, p r o v i d i n g  for the e x t e n s i o n  of the B o a r d 

of M a r i n e  ?ilots. Th e C o m m i t t e e  h a d  a l r e a d y  h e a r d  t e s t i m o n y  on this 

m a t t e r  w h e n  SB i45 c ame b e f o r e  the c o m m i t t e e  for c o n s i d e r a t i o n  on M a r c h  

10. Ha'-ry T r e a g e r ,  fr o m  the D i v i s i o n  of O c c u p a t i o n  Licen s i n g , had 

e x p r e s s e d  a w i l l i n g n e s s j
to t e s t i f y  f u r t h e r  if the c o m m i t t e e  m e m b e r s

w ishe d .

Sen. R o d e y  m o v e d  that Hi> 218 be pa s s e d from c o m m i t t e e  w i t h  i n d i v i d u a l 

r e c o m m e n d a t i o n s .  T h e r e  b e i n g  no o bj e c t i o n s , it w a s  so moved.

Sen. E l i a s o n  a d j o u r n e d  the m e e t i ng .
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M a r c h  '83

S a l a r i e s  g r e a t e r  than the G o v e r n o r ' s  ($6A80/mo)

E x e c u t i v e  B ra n c h  a u t h o r i t y  s e t -

$/mc, t i n g  pay s c h e d u l e

Law: A t t o r n e y  V F BK S 6,738 25 K + A steps (39.27)

A t t o r n e y  V K E N A I 6,525 25 L + 2 steps (39.27)

Rev: Div. D i r e c t o r JN U 6,522 26 M (39.27)

Ex. D i r e c t o r

Ed: P o s tsec. Ed. J N U 6,509 m a t c h  U of A C h a n c  (ACPSE)

H & SS: Med. Supt. API A N C H 6,572 29 F + 5% (H&SS Comm)

P.M. Med. Spec. A N C H 6 ,562 27 L (Coll.Barg.)

Reg. H e a l t h  Off. FB K S 7,051 26 K + A steps ( Coll.Barg.)

D o T P F : H i g h . E ng .  Ch. FBK S 6,791 25 K + A steps (Coll.Barg.)

J u d i c i a l  Branch

S u p r e m e  C o u r t  J u s t i c e F BK S 7,387 30F+A steps of 3 . 5 % ( 2 2 . 05 . 1 A 0 1

S u p e r i o r  C ourt FBKS 6,661 28E+A steps of 3 . 5 % (22.10.190)
S u p e r i o r  Court B E T H E L 6,865 28F.+5 steps of 3 . 5 % ( 2 2 . 10.190)

S u p e r i o r  C ourt F BK S 6,661 28E+A steps of 3.5 % ( 2 2 .10.190)
S u p e r i o r  Court K O T Z 6,865 28E+5 steps of 3 . 5 % ( 2 2 . 10.190)

S u p e r i o r  C ourt FBKS 6,661 28E+A steps of 3 . 5 % ( 22 . 1 0 . 1 9 0 )

S u p e r i o r  C ourt N O M E 6 ,865 28E+5 steps of 3 . 5% ( 2 2 . 1 0 . 19 0 )

S u p e r i o r  C ourt FBKS 6,661 28E+A steps of 3 . 5 % { 2 2 . 10.190)

S u p e r i o r  Court B A R R O W 6,865 28E+5 steps of 3 . 5 % ( 2 2 . 10.190)

L e g i s l a t i v e  Brand)
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DATE: 3 - 1 1 - 8 3  

FILE NO:

TELEPHONE NO.

subject: P r o j e c t e d  A n n u a l  E a r n i n g s  

Rep or t

T h e  A t t a c h e d  c o m p u t e r  l i s t i n g  c o n t a i n s  al l s a l aried e m p l o y e e s  w i t h  

p r o j e c t e d  e a r n i n g s  of o v e r  $50,000 . 0 0 .  It sh o u l d  be r ated that:

1. T h e  p r o j e c t e d  e a r n i n g s  is ba s e d  o n  the c u r r e n t  salary 

of the e m p l o y e e  p r o j e c t e d  for a 12 m o n t h  period.

T h e  p r o j e c t i o n  does  n ot  i n c l u d e  overtime.

2. W h e n  c o m p a r i n g  s a laries, the l o c a t i o n  d i f f e r e n t i a l  

s h o u l d  be t aken into c o n s i d e r a t i o n  to m a k e  e q ui v i l a n t  

com p a r i so n s .

3. T h e l i s t i n g  d o e s  i n c l u d e  e m p l o y e e s  wh o  have  left

S t a t e  s e r v i c e  but w i l l  not be t e r m i n a t e d  u n t i l  they 

ha v e  run out  o£ A n n u a l  leave.
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My Turi
MWC T u  n e q u  f  m  p i r e , 3/23/85 Overpaid University Administrators

By 'T ER R E N C E  A. MAY
R alher than  singling ou t the A laska S tudent Loan P rog ram  as 

being fiscally irresponsible, w hich it Is not, you should be looking 
a t an  entirely  d iffe ren t question. W hat’s w rong w ith the U niver­
sity  of Alaska?

T he salaries paid  to  the  university’s executive officers have got­
ten  com pletely o u t of hand, so m uch so th a t one w ould think it is 
being run  by professional a th le tes o r  television celebrities. A fter 
looking a t  w hat o th e r top s ta te  officials eam , as w ell as university 
executive officers in the  L ow er 48, one cannot escape the  ob­
vious: the b loated  bureaucracy  of chancellors, vice chancellors, 
presiden ts and  provosts a t th e  U niversity  of A laska is being com ­
pensated  extravagantly ; they a re , in fact, earn ing  m ore than  w hat 
th e ir jobs a re  really  w orth.

Well, it’s  bad enough th a t the  s ta te  is now having to  apply the 
brakes to governm ent spending  because of declining oil tax and 
royalty receipts. B u t even if th e  s ta te  w as flush w ith  m oney as 
w e 've been in years past, th a t’s no excuse to pay exorb itan t 
salaries to U niversity  of A laska adm in istra tors. U nless som ething 
is done to bring th e ir  salaries m ore  in to  line w ith  reality , I  don’t 
think the U niveristy  of A laska should get an o th e r nickel ou t of the 
s ta te  treasury.

Sen. John  S ackett is absolutely right in calling fo r a pay cap  on 
the salaries earned  by top sla te  officials. H e has introduced 
legislation in th e  S enate  \vh‘"U w ould ensu re  tha t no sta te  em ­
ployee could e a m  m ore  than  G overnor Sheffield w ho, as chief ex­
ecutive officer o f .A laska , cam s about 577,000 a year. Sen.
Sackett’s staff dug up. a list of the nam es and titles of university 
em ployees w ho ea rn  m ore than  the governor, and th ere  w ere 25 
altogether.

T ake o u r ow n chancello r of UAJ, for exam ple. He reported ly  ijiiiiiijlljjjjiijiijiil!
com m ands an  annual salary  of (93,000, making him  one of th e  un-  ......
iversity’s highest-paid em ployees. B ut, th a t 's  no t all. H e also 
collects a  57,200 housing allow ance. Add th e  m an ’s salary and 
housing allow ance together and  you can see he  maker about (100,- 
000 a year. T h a t’s no t too shabby, is it?

T he faculty m em bers he supervises pull dow n 53,000 a m onth  — 
m ore o r tess — depending on academ ic rank, tenure , etc. W hy the 
discrepancy betw een  w hat the chancellor earns and w hat a

us a re  so lu c k y .a s  to  get a housing allow ance? Why does 
som ebody w ho m akes 593,000 need one, anyway?

T he U M  chancellor is not only one of the highest paid civil se r­
vants in A laska, he  also is one of the m ost lucratively rew arded  . 
college p residen ts in the U nited  States. He earn s m ore than  th e  
chief executive officers of m ost of the nation’s universities, in­
cluding som e of the m ost prestigious and  largest ones. Y et, as a 
chancellor of UAJ and care taker of Auke L ake, he has only a 
m inute  fraction  of the ir au thority , budget, responsibility  and  
problem s to  deal w ith. C hancellor P arad ise  is In heaven, and he 
knows it. W hy, w ith his salary, he m akes th e  p residen t of the U n­
iversity of W ashington o r any of the n ine cam puses of th e  U niver­
sity of California look like paupers, and w e can only w onder why.

The U A ’i chancellor’s incom e is approxim ately  the  sam e as tha t 
earned last year by D avid Saxon, w ho recently  re tire d  as p resi­
dent of the U niversity of California sta tew ide  system . Saxon 
probably left to  com e up to  Alaska to p reside over a  com m unity 
college som ew here. T he  Job of being UC system  p residen t Is a lit-' 
tie d ifferen t than  our friend a t UAJ. To eam  the  UAJ chancellor's 
wages, U C ’s p residen t has to m anage nine m ajo r universities 
w ith an enro llm ent of 139,000 and a  budget of over 51.1 billion. !

If only college arid university p residen ts around the  country 
could find out w hat they 're  m issing ou t by not w orkig a t the U n­
iversity of A laska. No price to pay, no burden , Is too g reat for us 
A laskans to assum e w hen it com es to  funding the venerable and 
distinguished university. Why, just th ink, som eday UAJ may even 
be accredited! W ouldn’t tha t be wonderful!

Now, I know  the chancellor him self, and his w ell-paid public 
relations people  will say the salaries really a ren ’t terrib ly  inflated  
because, you see, A laska's cost-of-living is so m u rh  higher th an  it

is elsew here. G ran ted , it  does cost m ore to  live h ere  In Ju n eau  
than  in S eattle  o r E u g en e ; w e get paid m ore  for it. T h e re ’s no 
denying th a t  B ut, in setting  th e  UAJ chancellor's salary  a t  (90,- 
000 o r 5100,000 and iilring on a  few  assistants a t 575,000 o r  580,000, 
w e’re going to  extrem es. ..

If  you selected  a group of colleges sim ilar to  U A J w ith respect 
to en ro llm ent, budget, co tlrse and  degree offerings, faculty  and so 
on, and  you found the average salary paid to  th e ir  top  officials, do 
you th ink it w ould com e up to  593,000 a fte r adding a cost-of-living 
factor? W ell, do you? No \vayl
. A ccording to  the "C hron ic le  of H igher E d u ca tio n ,"  M arch 2 
edition , th e  m ed lsn  salary  earned  by the p residen t of a four-year 
college nationw ide w as 534,000 this yea r; and  530,000 for the 
p residen t of a tw o-year college. So, why Is the chancellor of UAJ, 
deserving of an extra 540,000 a year? Is  It really  necessary for  m .tc  
dish o u t tha t kind of m oney to  persux.de som ebody to  take  t l ^ H >  
job  a t  U A J? j '.

U A J has its place, bu t th e  price we a re  being asked to  pay Is 
way ou t of line. L e t’s tell these high-priced goldbricks to  take a  
big cu t in pay o r m ove on to  Saudi A rabia. W e need to save dollars 
w here  w e can, and invest them , w here they  a re  m ost needed. 
M ore than  anything else, UAJ needs additional (ull-Ume faculty, 
in tegrated  Instructional and  adm inistrn tlve facilities and  a  b e tte r 

'lib rary . • • 1 ’ » ■ '■

If these  th ings can be  taken  care  of, accred ita tion  w ill com e. 
And don’t listen  to  those university  executives w ho keep  saying 
accred ita tion  depends on the  s ta te  building 513 m illion w orth  of 
dorm itories. I t  sim ply isn’t so.
T errence  A. May w orks for the s ta te  anil is a 18-year residen t of 
Alaska. j . . . ,

professor earns? Is it necessary? And, qu ite  frankly, w ith a 5600 a jljjji 
m onth  housing allow ance, th e  UAJ chancellor Is getting a p c rk ;ii!” :
that m ust p u t him  in a class alm ost all by him self. How m any of
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C \  W  T  T A • H Juneau tmpir*. >25 UA jobs top
Sheffield’s wage

Sackett blasts UA budget .
■r By DEBBIE REINWAND ROSE
. . . ; ». Empire Staff Reporter

About 25 University of Alaska em­
ployees earn more than the (77,760 yearly 
salary paid to Gov. Bill Sheffield, but that 
may change if a bill by Sen. John Sackett, 

; R-Ruby, passes the Legislature.
Introduction of the bill followed a week 

of testimony by UA officials concerning 
; .their proposed 1984 budget One point of 
i contention among lawmakers is the 13 per- 
: cent operating budget increase the unlver- 
;■ sity is requesting.

At the hearings, Sackett bluntly told UA 
; President Jay  Barton and members oi his 
: staff that they must look “ internally” for 
■ funding rather than continually expect 
; hand-outs from the Legislature.

Under the bill, which is co-sponsored by 
12 other legislators, a lid would be placed 
on all state salaries, making the governor’s 
pay the highest amount an official could 
eam. •• ’ • . '.

Currently,- Barton is pajd (96,740 pec 
year, and is provided with a house on the 
UA-Fairbanks campus. In comparison, the 
median salary in the U.S. for the chief ex­
ecutive of a college system is (65,950, ac­
cording to the March 2 Chronicle of 
Higher Education.

University employment statistics put 
together by Sackett aides Lee Stoops and 
Tom Bergstrom also show several 
researchers at the Fairbanks campus who 
eam more than (78,000 per year.

Continued on Page 2 '

UA jobs...
Continued from Pape 1

Sackett h am m ered  university  rep resen­
tatives w ith  questions ab o u t the average 
workload and  w hat he  called the 
"unusually  high num ber r-r research  per­
sonnel" em ployed a t UA during the  hear­
ings.

Because of w hat appears to  be  a high 12- 
m onth salary  paid  to  researchers, " th e re  is 
a pow erful incen tive no t to  teach ,"  said 
B ergstrom . In  add ition , m ost of the 
teaching professors a t UA are  em ployed 
on a 9-m onth basis.

As the L egisla tu re  and adm in istration  
faces declining oil revenues as they plan 
their budgets, everyone m u s t be  w illing to 
take som e cu ts, Sackett said.

W hen he  in troduced  th e  bill, Sackett 
said he realized the s ta te  had to  "pay  
wages th a t w ill a ttra c t and  allow us to 
keep quality  peop le ,"  b u t added  "tilings 
have gotten way ou t of hand .

"1 really do no t know of anyone v tas 
ever left : ‘a te  service for lack of adequate  
pay .... bu t I do know  th a t over 46,000 peo-

‘“ “ Uimrrrtr

pie applied  for w ork in th e  executive 
branch alone during th e  last y ea r.”

D espite discussion of possible legal 
snarls w ith  the proposed salary cap, the re  
appears to  be no prob lem  reducing 
salaries if th is bill is enacted , B ergstrom  
said.

"T he  only people w hose pay canno t be 
reduced  a re  sitting ju d g es ,"  he said. All 
o ther positions exem pt from  collective 
bargaining can be reduced , he a U e d .

Follow ing is a list of UA adm in istra to rs 
and th e ir salaries:

•  P res id en t Jay  B arton , (96,740 plus use 
of a house;

•  G eorge W est, vice-president academ ic 
affairs, (94,43?;

•  S herm an C arter, executive vice- 
presiden t, (94,437;

•  M ike P arad ise , chancello r U A J, (92,- 
880, plus a (7,200 housing allow ance;

•  R o b x t  G lenn, associate vice- 
p residen t, (70,699;

•  A sh ik  D hingra, associate vice- 
presiden t, (83,328;

•  Bill C lark, associate  v ice-president, 
com puting, (68,518;

• Pat O’Rourke, chancellor UAF, (87,- 
113, plus use of a house;

• F. Lawrence Bennet, vice-chancellor 
UAF, (79,124;

• Frank Outcalt, chancellor UAA, (85,- 
817, plus a (7,200 housing allowance;

•  John Brownell, vice-chancellor UAA, 
(75,533; *

• Lee Piccard, vice-chancellor UAA, 
(71,334;

• F.S. Vaughn, vice-chancellor UAA, 
(74,343;

• Beverly Beaton, vice-chancellor UAJ, 
(75,700;

• Russ Jones, executive vice-chancellor, 
UAJ, (75,700;

• Harry Keim, vice-chancellor UAJ, 
(68,500;

• George Melican, chancellor Com­
munity Colleges, Rural Education and Ex­
tension, (CCREE) (83,353, plus a (7,200 
housing allowance;

• Gerry Bomotti, vice-chancellor 
CCREE, (66,085;

• Ed Biggerstaff, chancellor, Anchorage 
Community College, (91,384 plus a (7,200 
housing allowance. j

55255554555555555
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Salem, Oregon 3 July 4,

i ; V .  .. ’ i ..
S alary  list on P ag e  6A.

■» By SUE HILL
Ot ih f Slnlesman-Joumul

Gov. Vic Atiyeh is top adm inistra­
tor in state g o v e r n m e n t ,  but when it 
tom es to drawing a paycheck, he 
ranks 6.1th among sta te  adm inistra­
tors.

According to a new list of the top 
125 adm inistrators and elected offi­
cials prepared by the S tatesm an— 
Journal, doctors, educators and a 
handful of the governor's own ic* 
staff outrank him in pay.

Earning too little to make the top- 
125 list a re  lour of the s ta te ’s six 
constitutional officers, inducing Sec­
retary of State Norma Paulus and 
State Treasurer Clay Myer::.

The other two constitutional offi­
cers, the governor and the attorney 
general, placed on the list. >

The highest paid woman in the

overnor
i t
• f.

state s payro
! f

1
state, according to the list, is Betty 
Hawthorne, dean of home economics 
at Oregon S tate U niversity . She 
earns 556,500 a year, about $4,000 
more than die governor.

Four other women also outrank 
the governor in pay..They a re  Gerry 
Thompson, the governor’s chief a s ­
sistant; Dr. Carol Lindeman, dean of 
nursing, at the Health Sciences Uni­
versity; Suprem e Court Ju s tice  
Betty Roberts; and Celeste Ulrich, 
dean of health, physical education 
and recreation at the University of 
Oregon.

About 50 doctors on the sta te  pay­
roll earn more than the governor, but 
only tiie 21 who hold adm inistrative 
jobs show up on the list.

The list shows 25 adm inistrators 
and deans in the s la te  system  of 
Higher Education earning more than 
Atiyeh. . c '"1 \  >r

Atiyeh's s a l a r ,  i s '552,094 a y ear .
4  »*rt > !»fc •'v -u;.'

That is nearly S28,000 a year less than 
the top-paid state official, Dr. Leon­
ard Laster, president of the Health 
Sciences University.

Of the top 125 wage earners, only 
eight are  women.

Pay scales tins year are skewed 
by a series or pay cuts that affected 
some, hut not all, sta te  employees.

The governor took a straight 6 
percent pay cut July I. Most of his 

. top managers took a wage freeze on 
top of a 2 percent pay cut.

Admi istalors in the state L’vstem 
of Higher E d u ca tio n . took a pay 
freeze. ’ N'-'Vk-, v

Judges, whose salaries a re  pro­
tected by the state constitution, took 
no pay cut.,

Some s ta te  m anagers, such as 
state Commerce Department Direc­
tor Jane Huston and Public Utility 
Commissioner John Lobdell re- 

Tum to SALARIES, Page 6A.



C on tin ued  from  P a g e  1A. --------

ce ived  3 pe rcen t pay  in c re a se s  J u ly  1 
because th e ir  d ep a rtm en ts  w e re  un­
a ffected  by  the s ta te 's  re cen t budge t 
c r is is . * .

N o  cen tra l lis t  o f em p lo yee  s a ­
la r ie s  e x is ts  in sta te  g ove rn m en t.

The  l is t  that fo llow s  w as  co m p ile d  
from  fig u re s  p ro v id ed  b y  P e rson n e l 
D iv is io n , . in d iv id u a l s ta te  ag en c ie s  
and in d iv id u a l co lle g e  an d  u n iv e rs ity  
budget o ffice s . T h e re  is  no w a y  to 
v e r ify  tha t it  is  com p le te .

T he  l is t  in c lu d e s  s a la r ie s  in R an ge  
3*3 and above, ta k in g  in top -eche lon  
state m anagers  anu  e le c te d  o f f ic ia ls  
ea rn ing  S-W.288 o r  m ore.

S e cre ta ry  o f  S ta te  P a u lu s , T r e a ­
su re r M ye rs , L a b o r  C o m m is s io n e r  
M a ry  W endy R ob e rts  and  s ch oo ls

I. Dr. Leonard Lasler, president, Oregon Health Sciences University  _____
?. Bud Davis, chancellor. Higher Education____________________ •...______ —
3. Dt. Ransom Arthur, dean. OHSU School of Medicine ; : _
4. Dr. Donald Kassehnutn, director, OHSU Hospital________________    _
5 Paui Olum, president, University of Oregon.................................        i l
6. Rohert MacVlcar, president. Oregon State University ...... ........................
7. Josc|>h Blumel. president. Portland Slate University i™ :   1____ 1...
5. Dr, Joseph Treleaven, administrator. Mental Health Division _  I  .
9. Dr. JD. Bray, assistant administrator, Mental Health Division_____________
10. Dr. William Bruly, chief ledical examiner. Health Division_____________ ___
it. Dr. LouisTerkla.denn.Ch'U School ot Dentistry___________ _________ ___
12. Derrick Bell,dean, UO Sc...nil of Law..;  ___ ________ ____________ ____
13. Ernest Bnskcy, dean. OSU School of Agriculture ____________  —
H. fhomas Sugibor!, OSU denn of science .......................    -.......
Is. E. Edward W adman, dean, OSU School cf Veterinary Medicine___________ ___
is. biil Letiimnn, vice president for administration, llighei Education___________
17 Dr. Victor Menashe, director. OHSU Crippled Childrens Division,.

superintendent Veme Duncan —  who 
all took 6 percent pay cuts —  did not 
make the list because they eam just 
542,86-1.
The list ,.lso does not include 

about 37 doctors, four assistant at­
torneys general and an unknown 
number of college professors who 
eam more than S48.288 a year but do 
not hold supervisory jobs.
The list also does not show side 

benefits that some state employees 
receive. ; v.
For example university presi­

dents, the chancellor of higher edu-; 
cation and the governor live in free, 
state housing. The governor also re j 
ceivesa S50G-a-month expense allow­
ance for entertaining.. *. ' • ;!

 1 S795-H
 S75.O00
 S72.752
 $70,101
 $05,052
 $05,052
 $05,052

$04,752
 $01,752
-..... $01,752
 $01,712
 $03,321
 .......$62,400
......... $61,152
 $00,840
 $59,520

$59,112
I? Dr. Richard Rawlinson.clinical director, Oanmmsch Slate Hospital  12 a ........$58,728
19. Dr.George Suckow,clinical director. Oregon State Hospital  ________    $58,728
It Dr. Pnisamu Pntl,clinical director,Oregon State llnspltal________2  ...........   $58,728
21. Dr. Max Bader,state health officer. Health Division.............. ..... .fX1.!...............$58,728
22. Dr. Vic Holm, superintendent. Dammasch State Hospital ____   L_■______ $58,728
23. Dr Al Baxter, superintendent. Eastern Oregon State Hospital ________— ______  $58,728
24. Dr. George Miller, medical chief, l-'airvtew Training Center .....2 ______$58,728
25 Dr. John Googins, chief. Office of Disease Monitoring & Control —__: —-7........  $58,728
35, Richard Hill, UO academic dean ........... .......... ... ..........™,_-7— 7.J.’....— ....... $58,701
27. Janies McGill, OHSU vice president (or administration ..... . $58,692
24. Fred K.irgess,dean,OSU School of Engineering s i — -/77____ ...... $58,1X10
i t , Ray Hawk. UO vice president  ________________________      *57̂ 12
■A Robert Gilberts, dean, UO School of Educaltun   .-TilLi — ____________ $57,739
31. Carl Sloltcoberg.dean. OSU School of Forestr"  7.7 ......_______ ......—2......$57,616
7(2. Eurl Goddard, dean, OSU School of Business- a Technology_5X2.  ........ .....$57,3041
33. Betty Hawthorne, OSU dean of home economics-..—..... .X iii.'t—  7_____ $5628X1
31. Lyle Calvin, OSU dean of graduate studies __s.:—____!__2:_..... ...__ —_____$56.46(1
.15 John Lobdeil, public utility commissioner....— .;..:.. 2— ;_2i7:i27   ...............    $56,004
.37 Fred Miller, director, Department ol Transportation.... ..—.JIT.—  _u .7.7.______ — $56.(01
37. Dr. Morris Cruthers, Workers' Compensation medical dlrectnur...__ —-------- — — $56.01
3$Sian Long.deputy attorney general ........... ......_____ ;___________2.   $55,920
211. Gerry Tlinmpson, executive assistant to the governor __!__;__I— .— .'....— ... $552120

■ - ■ ■ '___ ;_____ $55520
..._______   $5521211

________$552)20
 $552»20 •
.....7 U _  $55,750

.—..'$55,032
 $.55.11)0
 $54.(83

:__; $54,6.36
 $51,600
 $5128X1<
— ..$53528 
a— . $53,316

to. Dr l.arry Lewntun,deputy medical examiner. Health Division —_____
41. Llr. Ronald O'Hallornn, deputy medical examiner, Health Division _
42. Dr. Laurence Poster, program manager, Health Division—
•S3. Dr. Rhesa Penn, community health chief. Health Division____ L„
II. George Keller, CSU dean of research— ;._______. . .J____t_
5. TV  ran Parsons, OSU vice president for administration....,'
46 Ross Heath, OSU denn of oceanography.
17. Or. Care/I Ltndeman, dean. OIISU School of Nursing.
48. Berkeley Lent, chief justice. Supreme Court______
41 John Gruber. PSU vice president (or academic affairs.-_____
JO. James I odd. I'SU vice president for finance & administration. 
.61. Morretle Ridci, dean. UO School of Music.

Vi. Edwin Peterson. Supreme Court justice----------------------- --------
3. Jacoo Tanzer, Supreme Court justice----------------------------------
46. J.R. "Bob Campbell. Supreme Court justice---------------------------
T7. Betty Roberts, Supreme Court justice— ----- —
95. George Joseph.chief ptdge. Court ot Appeals--------- ----- ----------
H  Hob Smith.director. Executive Department....—  .......................
31. Leo Hegslrom.director. Department ot Human Resources ......
SI. Richard Ohvall. dean, OSU School ot Pharmacy----------------------
772 James Reinmuth, dean, UO School of Business Administration-------
61 R.W. Chick. OSU vice president lor student services---------- 2.------
61. Celeste Ulrich. OU dean ol health. P E. 6 recreation—.;..................
oa. Vic Atiyeh, governor  --------------------- — —  ----—-----
16. William Richardson. Court of Appeals judge— — ..... .........
67. John Buttler. Court ot Appeals judge----------•'-------------------  —
(is. W. Michael Gillette. Court of Appeals judge- .....—----------------
til. Kurt Rossman. Court of Appeals judge—....—-----------------------
711. John Warden. Court o( Appeals judge------------- ------ ---- -------
71 Edward Warren. Court ol Appeals judge   — ---------------------
72. George Van Hoomissen, Court ol Appeals judge...  — — -------
777. Thomas Young. Court ol Appeals judge................ .......................
74. Rotiert Thornton, Court ol App.-als judge......................... ...........
75. Michael Maksud. OSU dean of Health and Physical Education.... —
76. Clarethel Kahananui. academic vice chancellor, Higher Education — 
71. George Hoffman. PSU dean ot social sciences ............ .......
78. Gerald Leinwand. president. Western Oregon State College----------
79. Rodney Briggs, president. Eastern Oregon Stale College.....„......—
SI. Nalale Sicum, president. Southern Oregon State College——......—
SI. Donald Parker. PSU dean of business administration--------..------
KL Dave Erohnmayer. attorney general.......... .................. ....... ......
S3. Staryl Austin, director, Department ol Veterans Allairs .....
XI. Lynn Frank.director, Department o! Energy— ——........— ——
85.115. Coulter, stale highway engineer.............   —
K  Roy Green, director, Workers' Compensation Department —....-----
87. Kendall Barnes, chairman. Workers' Compensation Board— --------
St. Ray Thorne.administrator. Employment Division..............—....----
89, Jane Huston.administrator. Commerce Department™  ......
!x> Robert Barr, dean, OSU School ot Education................ —
91. Bernard Ross, dean, PSU School of Social Work ......... —
if.!. Ikinald Leu. dean. PSU School of Education— .......... — .— .—
ill. Robert Benlahl, UO dean of arts & sciences  ..... . .......... - ...— '..
ill Davis Nicodemus,OSU dean of faculty ....—— .............. ......
if., Judy Kuipirs, OSU dean ol undergraduate studies................. ......
if, Curt Simir, UO vice president lor public services. .............. —
97, Alfred Hampson, delegale, Northwest Power Planning Council......
!H. Lenny He: uningway,delegate. Northwest Power Planning Council...
i/ll Jon Yunker. slate budget director---- —,................ -........ -.......-
lu). Bob Watson, administrator. Corrections Division................... ......
|lll. Jim Russell.senior assistant to die governor............  — ------
prj. Bob Oliver, senior assistant to the governor............................. —
lift Jerry Brown,deputy director. Department of Human Resotirt es—
lot Darrell Ralls, director. Deparntent ol General Services.............. ....
UK. Daniel Ellis,chairman, Etnplnymciit Relations Board.............. —
tH I Rubvn Godwin, director. Department ol Revenue......................—
96. William Young.director, Department ot Environmental Quality.....
1(6 Keitli Putman, administrator, Adult and Family Services Division...
Iff). Gerard Appy. executive director, Oregon Public Broadcasting  ..
Mil, Leonard Kunzman,director. Department of Agriculture .™ ---- -
111. Mike Miller.state forester —  .......   .........
112. James Ross, director. I.CDC. ............   -.........................
II I. Mike Revnolds, cltiel hearings officer, Land Use Board ol Apjieals..
II I. Karen Roach, administrator, Children’s Services Division.........—
115 Ctifl Allison.assistant attorney general—  ..........•••■—■.........—-

. ||6. Theodore deLooze.assistant attorney general ................... .......
i ||7. Walter Berry, assistant attorney general  ....—---— ---------
! Ilk. William IHoetseher, assistant attorney general.,;.......................—
i 119. Peter Herman, assistant attorney general..  ............ ...... .
( 120. John Reuling,assistant nitrmey general ... ................ — —

121. Chartes Pritchard,assistant attorney general...............— .........
122. Jack Socolotskv, assistant attorney general —  .........  - ...
121. John McCulloch.assistant attorney general — ----------------

i 121. Tom Clllford, legislative counsel   ....... — ----- ----------
125. Rick Butrtte. iegislalive fiscal oflicer ...........— -—

 $532)04 $53,304
 $53,304
  $53304
 $532!Ot $51,292

_______ $532292
________$53250
________$53,174
 ..... $53,042
 .....$52533
 ;___  557.092
 __   552.056
  ....   $52,056
_______  $52,056
_______ S52.056
 ___$52,056
_______ $62,056
________ $52,056
 ........ $62,056
  ____ $52,056
  _____$52,000
   $612748
 —  $51,490
 _____$31 >1
 .....  $512974
 __   $512164
 — . $612228 •
 .....$50,105
............  $50,748
________ $50,743
________ $50,748
 _____ $50,748
 .......... . $50,748
...........  $50,748

______ $50,748
  $60,000
________$19,871
...........  $19,820
 ......... $19,400
   $18816
 ........... $18,750
  ___ $483184
   $18288
 ........$482288
  .......$18,2.48
     $18.28.8
 .....   $182284
............ . $48,288
 .....$13,288

..............  $48,288
 ............. $432288
 ..............$182283
................ $I8,‘283
 ____$18,283
....  $182288
     $18,288
 .......$43,283
 ______ $13,283
................ $4822.33
............... $182283
   $18,288
   ...... . $13,233
  _ $18,288
________ $132288
  $18288
    $18,288
 .........$18,283
   $182288
........... ....  $48,288
............ .....$182283
  ____ $18,238

52 Jack Hundemp, vice chancellor for facilities. Higher Education;. 
.3. Hans Linde, Supreme Court justice 7 — .________ , c»m,p 

T/TT '
. $53,301
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INTRODUCTION

Thi s  s urvey of elected officials studies the salary patterns of the following:

T he salaries of elected officials are set by statute, ORS 292.313.

T his study is based on a typical compensation analysis, involving historical 

trends, comparison among the elected officials, comparisons with their c o u n t e r­

parts in other states, and a consideration of the compensation system in use 

in t he state for executives and management service employes. It should be 

noted that political and economic factors which have a strong impact on legis­

latively set salaries are not dealt with in this study. The study identifies 

s a l a r y  relationship problems from a compensation perspective, and proposes 

p oss i b l e  solutions to r e c t i f y  perceived problems.

In 1969 the Secretary of State, Treasurer and Superintendent of Public Inst\ j c - 

tion were paid at 84% of the Governor's salary, the A t t o r n e y  General was pa ' 

at 80.7% and the Labor Commissioner was paid at 75.4%. In Jul y  of 1972 the 

A t t o r n e y  General's s a l a r y  was increased to equal the S e cretary of State's,

Treasurer's, and Superintendent of Public Instruction's. In July, 1973, the 

Labor Commissioner's s alary was raised to equal the others. This relationship 

c ontinued for the next seven years. At the end of this time, these officials 

w e r e  paid 82.8% of the Governor's salary. The pattern of the same salaries 
for the elected officials was broken in January, 1981 when the salary of the 

A t t o r n e y  General was increased almost 17% to 96% of the Governor's. This is 

the current relationship. j?:

In recent legislative action (June, 1982) elected officials were given a 6% 

s a l a r y  cut due to the state's fiscal crisis. Some management service employes 
w e r e  given a 2% cut, others had a 3% increase with the expectation of a 4% 

increase in April 1983. It is anticipated that salaries will revert to their 
former relationships in J u l y  1983.

The following chart shows the percentage of salary adjustments provided to 

elected officials over the last thirteen years. Note that the pattern of ;

s a l a r y  adjustments has not been consistent among the elected officials and the 

m a n a g e m e n t  service employes.

CURRENT AND END OF BIENN I U M  SALARY

o Governor 

o S e c r e t a r y  of State 

o T r easurer 

o A t t o r n e y  General
o Superintendent of Public Instruction 

o Labor & Industries Commissioner

$52,097

42.882

42.882 

50,109

42.882

42.882

HISTORICAL BACKGROUND
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SALARIES FOR ELECTED OFFICIALS A N D  STATE EMPLOYES IN MAN A G E M E N T  SERVICE

1970 THROUGH 1983.

PERCENTAGE OF INCREASE

State Management 

Service Employes Governor

Sec'y of State 

T r easurer 

Supt. of Pub!ic 

Instruction

A t t o r n e y

General

Commissioner

of

Labor & 

Industries

7-70 4.5 0 0 0 0

7-71 5 1.75 2.08 6.5 4.65

7-72 4 1.72 2.04 2.04 2.22

7-73 6.2 8.5 6 6 15.22

7-74 4.89 9.4 9.4 9.4 9.4

5-75 13 0 0 0 0

7-76 11 0 0 0 0

7-77 5. 31.79 30.9 30.9 30.9

4-78 4 4 4 4 4

11-78 5 5 5 5 5

7-79 6* 6* 6* 6* 6*

7-80 6 6 6 6 6

1-81 0 0 0 16.85 0

4-81 3.8 3.8 3.8 3 .8 3.8

8-81 5 0 0 0 0

1-82 3 0 0 0 0

7-82 _2** -6 -6 -6 -6

TOTAL 84.3° 71.96 60.22 90.49 81.19

The typical pattern for management service and all other state employes has been 

one of salary increases through the biennium. These incremental adjustments 

have not always been provided for elected official; they were not provided 

during this biennium.

Fringe Benefits

Elected officials (except judges) are eligible for retirement at the same rate 

offered legislators, police officers and fire fighters; 2% of the final average 

m onthly salary times years of state service. The percentage factor for state 

employes g e n e r a 1ly is 1.67%. Elected officials are not required to participate 

in the retirement system. If they do participate, the state pays an additional 

6% which is identified as the employe's share of the retirement cost. There is 

no salary adjustment if the official chooses not to participate.

The elected officials are covered by the management service health and medical 

insurance benefits.

*6% Public Employes Retirement System pick-up by the state. (Participation is 

optional for these elected officials.)

**The 2% salary decrease was applied to management service employes in agencies 

financed by General Funds. "Other Fund" agencies' employes received a 3% 

increase in July, 1982 and will receive a further 4% increase in April, 1983.

The total percentage increase for this cate g o r y  fro m  July 1970 through April 
1983 will be 93.39.

6986B/261 (7/82) -2-



•  •
COMPARISON WITH OTHER STATES

In the Personnel Division's general salary surveys, seven states are used as 

the basis of comparison. These states have been found to be similar to Oregon 
demographically and economically. The January, 1983, seven states' averages 

show the Governor's s a l a r y  lagging the Superintendent of Public Instruc­

tion's salary lagging substantially; the Labor and Industries Commissioner paid 
about the same as appointed counterparts; and t he A t t o r n e y  General, S e cretary 

of State and Treasurer receiving substantially more than their counterparts.

Additional salary information on officials in all states is included in 

attachment 1.

The following chart shows officials' salaries in the survey states, projected 

through June 1983.

Date Secretary Supt. of Commissioner

Survey of 

States Change Governor

of

State

Atto r n e y  

Treasurer General

Public 

Instruction

of Labor and 

Industries*

Colorado

1/83

50.000

60.000

32,500 32,500 40,000 62,510 50,000

Idaho 40,000 28,000 28,000 35,000 28,000 35,000

Iowa 60,000 35,600 35,600 47,000 48,200 34,400

Kansas 45,000 27,500 27,000 40,000 38,044 47,184

Oklahoma 48,000 24,000 30,000 35,000 35,000

1/83 70,000 37,500 50,000 55,000 55,000

Utah 52,000 35,500 35,500 41,000 36,937

Washington 6 3 v000 31,000 37,200 47.100 42,800 54,000

7 State ave. 

(1/83)

55,714 32,514 35,114 43,586 50,942 42,940

National

average** $55,382 $38,427 $39,874 $46,284 $46,961

Oregon 52,098 42,882 45,882 50,109 42,882 42,882

*The Commissioner of Labor and Industries' counterpart is an appointed official 

in the states surveyed.

* * Data furnished by state of South Dakota following a salary survey in late 1981.

6986B/261 (7 /82 ) -3



®  INTERNAL COMPARISONS

Since the Governor is the chief executive officer of the state, it is reasonable 

to expect that he would be the state's highest salaried employe. This is not 

the case. Not only is his s alary exceeded by a number of k ey medical officers 

and a variety of academic officials, some of his own appointees to state 

agencies and judges are higher salaried.

The salaries of the heads of state agencies (with the exception of these who are 

elected officials) have been set through the recommendation cf the State 

Executive S a l a r y  and Compensation Committee (SESAC). This group -elied or. a 

factoring me t h o d o l o g y  which was designed to measure the responsibility and 

authority of each particular position.

Internal relationships among agency heads have been disrupted by the decision 

that salary reductions in t he present fiscal crisis would apply on l y  to certain 

agencies. (For the relationships which would have been in effect in April 1983 

w ithout the rec<_ t cuts, s ee attachment 2).

The following ,ist offers a salary comparison among elected officials and a 

sampling of other key state employes. Higher Education positions have not been 

included. Note that some of the employes can expect a 4% s a l a r y  increase on 
April 1, 1983.

Position

Chief Medical Investigator, Health Division

Superintendents, Dammasch State Hospital, Eastern 

Oregon State Hospital, et al.

Director, Department of Transportation; Public 

Utility Commissioner

Deputy Attorney General; Executive A s sistant to the 

Governor

Chief Justice, Supreme Court

Deputy Director, Department of Transportation

Justices of the Supreme Court; Chief Judge, Court of 

Appeals

Directors, Department of Hu m a n  Resources and the 

Executive Department

GOVERNOR

Monthly Salary 

J uly '82 April '83

$5396

4894

4667

4661

4553*

4445

4442*

4441

4341

$4853

4622

*Salaries for judges do not include the 6% retirement pick-up which is part of 

the Management Service Compensation Plan and which is available to the elected 

officials. This 6% for other than j u dges is in addition to the compensation 

amounts shown above.
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Position Monthly Salary 

J uly *82 April '83

Judges, Court of A p p e a l s  4338*

Directors, Departments of Energy, Veterans Affairs,
Workers Compensation; Chairman, Workers Compensation

Board 4229 $4398

ATTORNEY GENERAL 4176

Circuit Court Judges 4030*

Member, Workers Compensation Board 4028 4189

Directors, Departments of Revenue, General Services

Commerce et al.; class of Atto r n e y  5 4024

Deputy State Treasurer; Real Estate Commissioner; Public

Utility Hearings Director ~T39 3992

Members, Employment Relations Board, Land Use Board of

Appeals, Superintendent of State Penitentiary 3833

Workers Compensation Hearings Referees 3688 3894

Director of Transportation, PUC 3656 3802

Adjutant General, M i l i t a r y  Department; Administrator,

01 CC; Deputy Commissioner, Bureau of Labor; class of 

Attorney 4; Corporation Commissioner 3653

SECRETARY OF STATE, STATE TREASURER, SUPERINTENDENT OF

PUBLIC INSTRUCTION, LABOR COMMISSIONER 3573

Senior Public Utility Hearings Examiner 3513 3709

Fire Marshal., Director of Administrative Service PUC;

Assist. Director, Department of Energy 3480 3619

GOVERNOR $4341

*Salaries for judges do not include the 6% retirement pick-up which is part of 

the Management Service Compensation Plan, and which is available to the elected 

officials. This 6% for other than judges is in addition to the compensation

amounts shown above. 
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•  •

STATE ADMINISTRATIVE OFFICIALS: A N N U A L  S A LARIES*

:

ATTACHMENT 1

Education Labor & 

(Chief Indus-

State or other 

Jurisdiction Governor

Secretary 

of State

Attor n e y

General Treasurer
School

Officer)

trial

Relations

A l a b a m a ......... $ 50,000 $ 25,800 $ 49,000 T 25,800 $ 49,461 $ 43,277

A l a s k a .......... 74,196 57,500 •  « • 57,500 64,452

A r i z o n a ......... 50,000 28,000 4 5 ,000 30,000 36,000 53,624

A r k a n s a s ........ 35,000 22,500 26,500 22,500 48,150 40,018

C a l i f o r n i a ..... 49, 1 0 0 42,500 47,500 42,500 42,500 54,556

C o l o r a d o ........ 50,000 32,500 40,000 32,500 62,519 50,000

C o nnecticut.... 4 2,000 25,000 38,500 25,000 62,488 58,101

D e l a w a r e ........ 35,000 41,900 37,000 24,000 64,500 37,300

Fl o r i d a ......... 65,000 55,500 55,500 55,500 48,981 47,250

G e o r g i a ......... 65,934 38,400 46,000 35,742 43;200 53,460

H a w a i i .......... 50,000 • • • 42,500 •  • • 42,500 42,500

Idaho............ 40,000 28,000 35,000 23,000 23,000 38,126

Illinois........ 5 8,000 50,500 50,500 48,000 58,000 43,000

Indiana......... 48,000 34,000 39,000 34,000 34,000 32,084

Iow a............. 60,000 35,600 46,980 35,600 48,200 34,128

K a n s a s .......... 45,000 27,500 40,000 27,500 53,045 36,420

K e n t u c k y ........ 50,000 43,229 43.2^9 43,229 43,229 41,500

L o u i s i a n a...... 73,400 55,712 6C,I69 55,712 60,169 50,812

M a i n e ............ 35,000 25,000 36,637 25,000 39,479 25,230

M a r y l a n d ........ 60,000 36,000 50,000 50,000 56,800 44,600

M a s s a c h u s e t t s . . 40,000 30,000 37,500 30,000 41,584 29,086

M i c h i g a n ........ 70,000 60,000 60,000 58,400 58,400 53,500

M i n n e s o t a ....... 66,500 36,000 56,000 36,000 45,000 40,000

Mi s s i s s i p p i .... 53,000 34,000 41,000 34,000 34,000 • « •

M i s s o u r i . ....... 55,000 42,500 45,000 42,500 51,780 40,000

M o n t a n a ......... 43,360 28,685 39,555 26,175 34,120 43,000

N ebr a s k a........ 40,000 32,000 39,500 32,000 48,000 33,983

N e v a d a .......... 50,000 32,500 40,500 31,500 34,812 31,445

N ew H a m p s h i r e . . 51,830 36,406 45,039 36,406 41,333 34,553

New J e r s e y ..... 85,000 56,000 56,000 56,000 56,000 56,000

* From "The Book of the States, 1982-83, published by the Council of State 

Governments, Lexington, Kentucky, 1902
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STATE J® INIST R A T I V E  OFFICIALS: A N N U A L ®  LARI ES*

(Cont'd)

State or other 

Jurisdiction Governor

Secretary 

of State

Attorney

General Treasurer

Education

(Chief

School
Officer)

Labor & 

Indus-

zr', al 
Relations

New M e x i c o ..... $ 60,000 $ 38,500 $ 44,000 S 35,500 3 O u , oCu 5 35,328

New Y o r k ...... 85,000 69,000 60,000 49,029 76,100 65,700

North Carolina. 57,864 47,918 53,966 4 7 , 9 1 8 53,966 47,918

North D a k o t a . .. 47,000 33,500 38,000 33,500 34,000 33,500

O h i o ............. 5 0,000 50,u00 50,000 50,000 53,500 43,000

O k l a h o m a ...... 48,000 24,000 35,000 30,000 35,000 24,000

O r e g o n . ........ 55,423 45,619 53,308 45,619 45,619 45,619

P e n n s y l v a n i a . . 66,000 48,000 55,000 48,000 49,000 33,389

Rhode I s l a n d . . 4 9,500 35,500 41,875 35,500 53,140 36,947

South Carolina 60,000 45,000 45,000 45,000 45,000 40,247

South Dakota.. 4 6,750 31,749 39,749 31,749 36,005 27,750

T e n n e s s e e ..... 68,226 51,504 73,015 51,504 51,510 46,526

T e x a s .......... 78,700 52,800 56,200 56,200 55,000 38,600

U t a h ............ 48,000 • •  ■ 36,500 33,500 60,281 44,955

Ve r m o n t ........ 44,850 24,380 31,400 24,380 37,876 32,115

V i r g i n i a...... 75,000 29,200 45,000 53,000 59,500 40,200

Wa s h i n g t o n . ... 63,000 31,000 47,100 37,200 42,800 54,000

West Virginia. 60,000 36 000 42,000 39,000 56,200 31,500

Wi sconsi n ..... 65,801 32,u08 50,780 3 8,608 58,139 55,000

W y o m i n g ........ 55,000 37,500 55,500 37.500 37,500 46,644

* From "The Book of the States, 1982-83, published by the Council of State 
Governments, Lexington, Kentucky, 1982

6986B/261 (7 /82 )



ATTACHMENT 2

Chart showing salaries which wo u l d  have been in effect April 1983 without the 

salary cuts imposed b,y the June 1982 Special Session of the l e g i s l a t u r e .

Position M o n t h l y  Salary

Chief Medical Investigator, Health Division S 5397

Superintendents, Dammasch State Hospital, Eastern 5345

Oregon State Hospital, et a K  

Deputy Attorney G e n e r a l ; Executive A s sistant to 5093

the Governor

Director, Department of Transportation; Public 4853

Utility Commissioner 

Directors, Department of Human Resources and the 4853

Executive Department 

Deputy Director, Department of Transportation 4622

GOVERNOR 4619

Chief Justice, Supreme Court 4553

Justices of the Supreme Court; Chief Judge, 4442

Court of Appeals

ATTORNEY GENERAL 4442

Directors, Departments cf Energy, Veterans Affairs, 4398

Workers' Compensation; Chairman, Workers' C o m­

pensation Board

Directors, Departments of Revenue, General Services, 4393

Commerce, et al.; class of Attor n e y  5 

Judges, Court of A p p eals 4338

Member, Workers' Compensation Board 4189

Members, Employment Relations Board, Land Use Board 4189

of Appeals, Superintendent of State Penitentiary 

Circuit Court Judges 4030

Deputy State Treasurer; Real Estate Commissioner; 3992

Public Utility Hearings Director 

Adjutant General, M i l i t a r y  Department; Administrator, 3992

OLCC; Deputy Commissioner, Bureau of Libor;

Attorney 4; Corporation Commissioner
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e
A T T A C H M E N T  2 (Cont'd)

Workers' Compensation Hearings Referees S 3894

Director of Transportation, PUC 3802

SECRETARY OF STATE, STATE TREASURER, SUPERINTENDENT 3802

OF PUBLIC INSTRUCTION, LABOR COMMISSIONER 

Senior Public U t i l i t y  Hearings Examiner 3709

Fire Marshal; Director of Administrative Service, P j C; 3619

Assist. Director, Department of Energy

Position Monthly Salary
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TffltE UliDHHUTTM
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M

POUCHY STATE CAPIIOL 
JUNEAU. ALASKA 9V811 

907-465 3BOO

S U B J E C T :  A m e n d m e n t s  to t h e  L i t t l e  D a v i s - B a c o n  A c t
(AS 36.05) (Work O r d e r  No. 13-1354)

TO: S e n a t o r  R i c h a r d  I. E l i a s o n

FROM: T h o m a s
L e g i s l a t i v e  Cjzfarfeel

A. Sofo/(j*5) 
itive CjzmrrSel

Y o u  h a v e  a s k e d  t h i s  o f f i c e  to s u g g e s t  a n d  a n a l y z e  m e t h o d s  of 
l i m i t i n g  the s c o p e  of A l a s k a ' s  L i t t l e  D a v i s - B a c o n  A c t  
(AS 3 6 . 0 5 . 0 1 0  - 36. 0 5 . 1 2 0 )  w i t h o u t  g o i n g  so far a s  r e p e a l i n g  
the a c t  o u t r i g h t .  T h a t  a c t  w a s  m o d e l l e d  on  t h e  f e d e r a l  
D a v i s - B a c o n  A c t  (40 U.S.C. 276(a)) a n d  h a s  as its g o a l  the 
p r o t e c t i o n  of the l o c a l  l a b o r  f o r c e  f r o m  t r a n s i e n t  l a bor 
w h i c h  is w i l l i n g  to w o r k  for le s s  t h a n  t h e  p r e v a i l i n g  w a g e  
in t h a t  l o c a l i t y .  The A l a s k a  S u p r e m e  C o u r t  h a s  r e c o g n i z e d  
the g e n e s i s  a n d  f u n d a m e n t a l  p u r p o s e  i n v o l v e d  in t h e  s tate 
act on m o r e  t h a n  o n e  o c c a s i o n .  C i t y  o f  S i t k a  v.
C o n s t r u c t i o n  a n d  G e n e r a l  L a b o r e r s  L o c a l  9 4 2 , 644 P . 2d 227 
(1982); a n d  F o w l e r  v. C i t y  of A n c h o r a g e ,  5EI3 P . 2d 817 
(1978) .

A s  I u n d e r s t a n d  it, a r g u m e n t s  h a v e  s u r f a c e d  w h i c h  i n d i c a t e  
t h a t  t h e r e  is so m e  d i s s a t i s f a c t i o n  w i t h  t h e  operatio.. of the 
L i t t l e  D a v i s - B a c o n  A c t  in A l a s k a .  R a t h e r  t h a n  s e r v i n g  to 
p r o t e c t  t h e  l o c a l  l a b o r  force, in m a n y  i n s t a n c e s  the 
r e q u i r e m e n t  t h a t  the p r e v a i l i n g  w a g e  b e  p a i d  d i s c o u r a g e s  the 
c o n s t r u c t i o n  o f  c e r t a i n  p u b l i c  p r o j e c t s  in s m a l l e r  locales. 
A p p a r e n t l y  t h e  p r e v a i l i n g  w a g e  w h i c h  t h e  s t a t e  D e p a r t m e n t  of 
L a b o r  u s e s  is in e x c e s s  of  w h a t  the p e o p l e  w o u l d  a c t u a l l y  
w o r k  for in som.L- or o u r  s m a l l e r  v i l l a g e s .  T hus, t h e  a p p l i­
c a t i o n  o f  the L i t t l e  D a v i s - B a c o n  A c t  a n d  its r e q u i r e m e n t  
t h a t  a h i g h e r  p r e v a i l i n g  be  p a i d  t h a n  a c t u a l l y  w o u l d  
n o r m a l l y  b e  a v a i l a b l e  a t  a p a r t i c u l a r  p u b l i c  c o n s t r u c t i o n  
s i t e  h a s  s e r v e d  to  u n d e r c u t  the l o c a l  l a b o r  f o r c e  b y  m a k i n g  
t h a t  w o r k  c o m p e t i t i v e  w i t h  and t h e r e f o r e  m o r e  a t t r a c t i v e  to 
a m o r e  u r b a n i z e d  l a b o r  f orce w h i c h  c a n  b e  s e n t  i n t o  the a r e a  
to p e r f o r m  t h e  l o c a l  p u b l i c  c o”*-* ̂ a c t i o n . If the u n d e r l y i n g  
f a c t s  e x i s t  to  s u p p o r t  this a r g u n e n t ,  t h e r e  d o e s  n o t  a p p e a r
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t o  b e  a n y  c o n s t i t u t i o n a l  i m p e d i m e n t  f r o m  a d d i n g  e x e m p t i o n s  
to t h e  L i t t l e  D a v i s - B a c o n  A c t  to r e f l e c t  t h e  e c o n o m i c  
r e a l i t y  o f  t h e  s i t u a t i o n .

A s  s t a t e d  a b o v e ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  r e c o g n i z e d  as 
a l e g i t i m a t e  g o a l  the p r o t e c t i o n  o f  t h e  l o c a l  l a b o r  f o r c e  
f r o m  i t i n e r a n t  labor. If the o p e r a t i o n  o f  t h e  a c t  is s hown 
to h a v e  ,.e o p p o s i t e  e f f e c t  f r o m  w h a t  is i n t e n d e d  i n  a r e a s  
o f  p a r t i c u l a r l y  s m a l l  p o p u l a t i o n s  w h i c h  i n c l u d e  m a n y  ab l e  
w o r k e r s  w h o  a r e  w i l l i n g  to w o r k  for l e s s  t h a n  t h e  h i g h e r  
o f f i c i a l  p r e v a i l i n g  w a ge, t h e r e  a p p e a r s  to  be  a r a t i o n a l  
r e l a t i o n s h i p  to  a l e g i t i m a t e  s t a t e  p u r p o s e  w h i c h  is 
n e c e s s a r y  to m e e t  a n  a r g u m e n t  c o n c e r n i n g  e q u a l  p r o t e c t i o n .  
T h e  f a c t  t h a t  a w o r k e r  o n  a s i m i l a r  p r o j e c t  in a l a r g e r ,  
m o r e  u r b a n  a r e a  of  t h e  s t a t e  m i g h t  g e t  p a i d  m o r e  f o r  d o i n g  
t h e  s a m e  w o r k  d o e s  n o t  n e c e s s a r i l y  m e a n  t h e  e x e m p u i o n  in the 
s t a t u t e  w o u l d  fail. S i n c e  t h e  h i s t o r y  o f  t h e  j u d i c i a l  
d e c i s i o n s  in t h i s  s u b j e c t  a r e a  h a s  a l r e a d y  c l e a r l y  r e c o g­
n i z e d  t h e  l e g i t i m a t e  g o a l  of g o v e r n m e n t  in e n a c t i n g  s u c h  
l e g i s l a t i o n ,  e x e m p t i o n s  to th? “t a c u t o r y  s c h e m e  w h i c h  h a v e  
t h e  s a m e  g o a l  w o u l d  a l s o  a p p a r e n t l y  b e  val i d .

T h e  m o s t  d i r e c t  a p p r o a c h  of t a k i n g  i n t o  a c c o u n t  t h e  
i n a p p l i c a b i l i t y  o f  t h e  D a v i s - B a c o n  s c h e m e  to r u r a l  a r e a s  in 
A l a s k a  is to p r o v i d e  an e x e m p t i o n  f r o m  t h e  p r o v i s i o n s  o f  the 
a c t  for p u b l i c  c o n s t r u c t i o n  p r o j e c t s  in p l a c e s  w h i c h  d o  not 
m e e t  c e r t a i n  m i n i m u m  p o p u l a t i o n  r e q u i r e m e n t s .  I b e l i e v e  
t h a t  t h i s  is t h e  t a c k  t a k e n  b y  H B  304. A n o t h e r  w a y  to
r e m o v e  t h e  s m a l l e r  r u r a l  a r e a  f r o m  t h e  o p e r a t i o n  o f  the act
w u  Id b e  to c r e a t e  an e x e m p t i o n  for p u b l i c  c o n s t r u c t i o n  
belov\ a c e r t a i n  d o l l a r  a m o unt. T h i s  l a t t e r  w a y  is n o t  as 
d i r e c t  a n d  m a y  h a v e  so m e  d i f f i c u l t y  p a s s i n g  a c o n s t i t u t i o n a l  
c h a l l e n g e  s i n c e  it is n o t  a l w a y s  c l e a r  t h a t  a l o w e r  c o s t  is 
a s s o c i a t e d  w i t h  o u r  p r o j e c t s  in t h e  b u s h  w h i l e  t h e r e  
c e r t a i n l y  m a y  b e  l o w e r  c o s t  p r o j e c t s  b u i l t  in u r b a n  areas. 
F o r  t h a t  r e a s o n  a m i n i m u m  c o s t  f i g u r e  e x e m p t i o n  w o u l d  find 
it h a r d e r  to m e e t  the r e q u i r e m e n t  of b e i n g  r a t i o n a l l y  
r e l a t e d  t o  the p e r m i s s i b l e  s t a t e  g o a l  o f  p r o t e c t i n g  the 
i n d i g e n o u s  l a b o r  f o r c e  in r u r a l  areas.

A n o t h e r  a p p r o a c h  w h i c h  has b e e n  m e n t i o n e d  is t o  t a c k  o n  an
e x e m p t i o n  to t h e  D a v i s - B a c o n  A c t  in s p e c i f i c  a p p r o p r i a t i o n  
b i l l s  as t h e y  ar i s e .  A l t h o u g h  t h a t  p a r t i c u l a r  a p p r o a c h  may 
b e  v i a b l e  in f e d e r a l  l e g i s l a t i o n ,  the A l a s k a  C o n s t i t u t i o n  
c o n t a i n s  s e v e r a l  p r o h i b i t i o n s  w h i c h  s e r v e  to m a k e  it of 
q u e s t i o n a b l e  v a l u e  in t h i s  state. A r t i c l e  II, s e c t i o n  9 of 
t he A l a s k a  S t a t e  C o n s t i t u t i o n  p r o v i d e s  t h a t  " b i l l s  for
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a p p r o p r i a t i o n s  s h a l l  b e  c o n f i n e d  t o  a p p r o p r i a t i o n s”. T h a t  
r e s t r i c t i o n  s e e m s  t o  e l i m i n a t e  t h e  i n c l u s i o n  o f  an e x e m p t i o n  
f r o m  a n  a r e a  o f  s u b s t a n t i v e  law i n  a n  a p p r o p r i a t i o n  bill. 
A d d i t i o n a l l y ,  A r t i c l e  II, s e c t i o n  19, c o n t a i n s  a p r o h i b i t i o n  
a g a i n s t  l o c a l  o r  s p e c i a l  ac t s  w h i c h  s u c h  an e x e m p t i o n  w o u l d  
a l s o  s e e m  t o  v i o l a t e .

C o n c e i v a b l y ,  m a n y  o f  t h e  a b o v e  p r o b l e m s  m a y  b e  a v o i d e d  if 
t h e  p r e v a i l i n g  w a g e  s e c  b y  the D e p a r t m e n t  o f  L a b o r  w a s  m o r e  
n a r r o w l y  f o c u s e d  to s p e c i f i c  g e o g r a p h i c a l  a r e a s  so t h a t  it 
m o r e  a c c u r a t e l y  r e f l e c t e d  the c o s t  of l a b o r  in t h o s e  areas.
I i m a g i n e  s o m e o n e  w o u l d  h a v e  to d i s c o s s  t h i s  a t  l e n g t h  w i t h  
a r e p r e s e n t a t i v e  of  t h e  D e p a r t m e n t  o f  L a b o r  in o r d e r  to 
a s s e s s  t h e  f e a s i b i l i t y  o:r that a p p r o a c h .

L e t  m e  k n o w  if I c a n  b e  o f  f u r t h e r  a s s i s t a n c e  t o  y o u  in this 
m a t t e r .

T A S :1jb 
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Y o u  h a v e  r e q u e s t e d  a n  o p i n i o n  r e g a r d i n g  t h e  s c o p e  o f  
T i t l e  36 and its r e q u i r e m e n t  t h a t  p r e v a i l i n g  w a g e s  b e  p a i d  o n  
p u b l i c  w o r k s  p r o j e c t s .  S p e c i f i c a l l y  y o u  a s k  w h e t h e r  n o n - p r o f i t  
e n t i t i e s  w h i c h  r e c e i v e  g r a n t s  u n d e r  A S  3 7 . 0 5 . 3 1 6  o r  A S  3 7 . 0 5 . 3 1 7  
c a n  u s e  " f o r c e  a c c o u n t  l a b o r "  to c o m p l e t e  t h e  p u b l i c  w o r k s  p r o j ­
e c t  a n d  thus a v o i d  the p a y m e n t  o f  p r e v a i l i n g  w a g e s ,  as t h a t  t e r m  
i n  u s e d  i n  A S  3 6 . 0 5 . 0 1 0  £ t  s e q .

On M a r c h  11, 1 9 8 3 ,  D e p u t y  A t t o r n e y  G e n e r a l  R o n  L o r e n s e n  
i s s u e d  a n  o p i n i o n  r e g a r d i n g  t h e  a p p l i c a t i o n  o f  the L i t t l e  D a v i s -  
B a c o n  A c t  (AS 36.05) to d e s i g n a t e d  g r a n t e e s  u n d e r  A S  3 7 . 0 5 . 3 1 6  
a n d  317. U n d e r  A S  3 7 . 0 5 . 3 1 7 ( 2 ) ,  n o n p r o f i t  e n t i t i e s  a r e  p e r m i t t e d  
t o  r e c e i v e  a n d  a d m i n i s t e r  g r a n t s  f o r  p u b l i c  c o n s t r u c t i o n .  T h i s  
o p i n i o n  a d d r e s s e s  the r e l a t e d  q u e s t i o n  w h i c h  a r o s e  b e c a u s e  o f  t h e  
i s s u a n c e  of t h a t  o p i n i o n .

A  s h o r t  a n s w e r  to y o u r  q u e s t i o n  is yes.

T he f e d e r a l  g o v e r n m e n t  h a s  l o n g  r e c o g n i z e d  t h a t  w h e r e  
t h e  g o v e r n m e n t  u s e s  its o w n  e m p l o y e e s  to p e r f o r m  p u b l i c  c o n ­
s t r u c t i o n ,  the D a v i s - B a c o n  A c t ,  u p o n  w h i c h  o u r  " L i t t l e  D a v i s  B a ­
c o n  A c t "  is m o d e l l e d ,  d o e s  n o t  r e q u i r e  t h e  p a y m e n t  o f  p r e v a i l i n g  
w a g e s .  See V e a d e r  v. B a y  S t a t e  D r e d g i n g  a n d  C o n t r a c t i n g  C o m p a n y , 
79 F. Supp. 837 ( D .C . M a s s . 1 9 4 8 ) ;  s e e  a l s o , D a v i s  B a c o n  A c t  
F i e l d  O p e r a t i o n s  H a n d b o o k ,  d a t e d  M a y  5*, 1 9 7 8  at p a g e  1 5 c l 4.

The 1978 i n f o r m a l  A t t o r n e y  G e n e r a l ' s  o p i n i o n  w r i t t e n  b y  
t h e n  A s s i . t a n t  A t t o r n e y  G e n e r a l  R o n  L o r e n s e n  e x t e n d e d  t h a t  r a t i o ­
n a l e  to m m i c i p a l  g o v e r n m e n t s  a n d  b y  i m p l i c a t i o n  r a t i f i e s  t h a t  
s t a t e  g o v e r n m e n t s  c o u l d  a l s o  u s e  the " f o r c e  a c c o u n t "  s y s t e m .

W i t h o u t  the e x i s t e n c e  o f  a c o n t r a c t u a l  r e l a t i o n s h i p  
b e t w e e n  the n o n - p r o f i t  e n t i t y  a n d  s o m e  t h i r d  p a r t y  d o i n g  t h e



work, T i t l e  3 6  simply, d o e s  n o t  apply. T h e  l e g i s l a t i o n  i n  T i t l e

A  c o n t r a c t o r  o r  s u b c o n t r a c t o r  w h o  p e r f o r m s  w o r k  on 
p u b l i  c * c o n s t r u c t i o n  in t h e  s t a t e ,  as d e f i n e d  b y  
A S  3 6 . 9 5 . 0 1 0 ( 3 ) ,  s h a l l  p a y  n o t  l e s s  t h a n  t h e  c u r­
r e n t  p r e v a i l i n g  r a t e  o f  w a g e s  f o r  w o r k  o f  a s i m i­
lar n a t u r e  i n  t h e  r e g i o n  i n  w h i c h  t h e  w o r k  is d o n e

• P u b l i c  c o n s t r u c t i o n ,  in turn, is d e f i n e d  at A S  3 6 . 9 5 . -
010(3) as " t h e  o n s i t e  f i e l d  s u r v e y i n g ,  e r e c t i o n ,  r e h a b i l i t a t i o n ,  
altera t i o n ,  e x t e n s i o n  o r  r e p a i r ,  i n c l u d i n g  p a i n t i n g  o r  r e d e c o­
rat i n g  o f  b u i l d i n g s ,  h i g h w a y s  or o t h e r  i m p r o v e m e n t s  to r e a l  p r o ­
per t y  u n d e r  c o n t r a c t  f o r the state, a p o l i t i c a l  s u b d i v i s i o n  o f  
the s t a t e , o r  a r e g i o n a l  s c h o o l  b o a r d  w i t h  r e s p e c t  to a n  e d u c a­
tional f a c i l i t y  u n d e r  A S  1 4 . 0 8 . 1 6 1 . "  ( e m p h a s i s  s u p p l i e d ) .

W e  c a n  p e r c e i v e  o f  n o  r e a s o n  to d i s t i n g u i s h  b e t w e e n  a
n o n p r o f i t  e n t i t y ' s  U s e  O f  " f o r c e  p r r n n n t *  1 j a V i n - r "  a n r l  a  «  n - r
m u n i c i p a l i t y 's u s e  o f  " f o r c e  acco 
c o n s t r u c t i o n  p r o j e c t s .

36 is w r i t t e n  i n  t e r m s  o f  c o n t r a c t o r s ,  s u b c o n t r a c t o r s ,  a n d  c o n­
tracts. A S  3 6 . 0 5 . 0 1 0  s t a t e s  in r e l e v a n t  part:

GI A:bap
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to: H o n o r a b l e  JinT R o b i s o n  
C o m m i s s i o n e r  ■• 
D e p a r t m e n t  o f  L a b o r

f r o m :  N o r m a n  C. G o r s u c h '•

A t t o r n e y  G e n e r a l

T i y / ^ G a ) : y  V . A m e n d o l a
:istant A t t o r n e y  G e n e r a l  
ian S e r v i c e s - J u n e a u

DATE 

FILE NO  

T E LE P H O N E  NO 

S U B JE C T

H a y  23, 1 9 8 3  

3 6 6 - 5 9 2 - 8 3  

4 6 5 - 3 6 0 3
u

Comm.
Dp. Com.
Sp. Asi
inf. Of.
Adm. Cf.

cc

cc

-the-T i t l e  36 a n d  
J u n e a u  A N B / T l i n g i t -  
H a i d a  b u i l d i n g  
p r o j  ect.

Y o u  h a v e  r e q u e s t e d  a d v i c e  c o n c e r n i n g  t h e  a p p l i c a b i l i t y  
of T i t l e  3 6 . 0 5  ( L i t t l e  D a v i s - B a c o n )  to the a b o v e  m e n t i o n e d  c o n­
s t r u c t i o n  p r o j e c t .  In o r d e r  to d e c i d e  o n  t h e  a p p l i c a b i l i t y  of 
T i t l e  36.05 t o  t h i s  p a r t i c u l a r  p r o j e c t ,  w e  h a v e  p a r t i c i p a t e d  in 
d i s c u s s i o n s  w i t h  r e p r e s e n t a t i v e s  f r o m  y o u r  d e p a r t m e n t  and o b­
t a i n e d  a v a r i e t y  o f  m a t e r i a l s  a n d  i n f o r m a t i o n  r e g a r d i n g  the p r o j­
ect.

O u r  u n d e r s t a n d i n g  o f  the f a c t s  is as f o l l o w s :

In C h a p t e r  82, S L A  1981, the l e g i s l a t u r e  a p p r o p r i a t e d  
one m i l l i o n  d o l l a r s  f o r  t h e  J u n e a u  A l a s k a  N a t i v e  B r o t h e r h o o d  b y  a 
g r a n t  i d e n t i f i e d  as J u n e a u  - P i l o t  P r o j e c t s / C o m m u n i t y  Cente r s .  
The p u r p o s e  o f  t h e  a p p r o p r i a t i o n  w a s  to p r o v i d e  f u n d s  to the 
J u n e a u  ANB to r e p l a c e  i t s  e x i s t i n g  m e e t i n g  h a l l ,  w h i c h  h a d  b e c o m e  
q u i t e  o l d  a n d  i n a d e q u a t e ,  w i t h  a n e w  one. T h e  g r a n t  w a s  a u t h o­
ri z e d  u n d e r  A S  k k .k l .050 (3) „ w h i c h  p e r m i t s  t h e  D e p a r t m e n t  of 
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  to " c o n d u c t  s t u d i e s  a n d  c a r r y  out 
e x p e r i m e n t a l  a n d  p i l o t  p r o j e c t s  f o r  the p u r p o s e  o f  d e v e l o p i n g
s o l u t i o n s  to c o m m u n i t y  a n d  r e g i o n a l  p r o b l e m s " .  • T h e  J u n e a u  A N B  
e n t e r e d  into a n  a g r e e m e n t  w i t h  the T l i n g i t - H a i d a  C e n t r a l  C o u n c i l  
to j o i n t l y  c o n s t r u c t  a b u i l d i n g  w h i c h  w i l l  c o n t a i n '  b o t h  the A N B  
t r i b a l  h a l l  a n d  o f f i c e s  f o r  the T l i n g i t - H a i d a ' C e n t r a l  C o u n c i l  a n d  
its r e l a t e d  o r g a n i z a t i o n s .

As w e  u n d e r s t a n d  it, t h e  J u n e a u  A N B  w i l l  o w n  and
u t i l i z e  m o s t  o f  t h e  f i r s t  f l o o r  o f  the t h r e e - s t o r y  b u i l d i n g .
T l i n g i t - H a i d a  C e n t r a l  C o u n c i l  an d its r e l a t e d  o r g a n i z a t i o n s  w i l l
own a n d  u t i l i z e  t h e  r e m a i n d e r  o f  the b u i l d i n g .

T h e  f i r s t  f l o o r  u t i l i z e d  b y  J u n e a u  A N B  w i l l  b e  u s e d  
m a i n l y  for A l a s k a  N a t i v e  B r o t h e r h o o d  c o m m u n i t y  m e e t i n g s  and
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f u n c t i o n s .  E v e n  t h o u g h  the t r i b a l  h a l l  w i l l  b e  o p e n  to the g e n­
er a l  p u b l i c ,  t h e  f o c a l  p o i n t  w i l l  b e  as a c o m m u n i t y  c e n t e r  for 
A l a s k a  N a t i v e s .  Games', t r i b a l  d a n c e s  a n d  o t h e r  c u l t u r a l  a c t i v i­
tie s  w i l l  t a k e  plac'e i n  t h e  h a l l .  I t  is o u r  u n d e r s t a n d i n g  that 
the r e m a i n d e r  o f  t h e  b u i l d i n g  u t i l i z e d  b y  T l i n g i t - H a i d a  C e n t r a l  
C o u n c i l  w i l l  b e  u s e d  f o r  o f f i c e  s p a c e ,  c o n f e r e n c e  r o o m s  a n d  o t h e r  
b u s i n e s s  p u r p o s e s  d i r e c t l y  r e l a t e d  to t h e  s e r v i c e s  o f f e r e d  b y  the 
C e n t r a l  C o u n c i l .

B a s e d  o n  o u r  u n d e r s t a n d i n g  o f  t h e  f a c t s  a n d  a r e v i e w  of 
o u r  M a r c h  11, 1983, o p i n i o n  to R e p r e s e n t a t i v e  A l  A d a m s  r e g a r d i n g  
the a p p l i c a t i o n  o f  L i t t l e  D a v i s - B a c o n  to d e s i g n a t e d  g r a n t s ,  */ 
it is o u r  o p i n i o n  t h a t  L i t t l e  D a v i s - B a c o n  (AS 36.05) does n o t  
a p p l y  to t h e  J u n e a u  A l a s k a  N a t i v e  * B r o t h e r h o o d / T l i n g i t - H a i d a  
C e n t r a l  C o u n c i l  b u i l d i n g  p r o j e c t .  T h e  u s e s  to w h i c h  t h e  b u i l d i n g  
w i l l  b e  p u t  a r e  n o t  t h e  t y p e  w h i c h  a r e  t r a d i t i o n a l l y  p r o v i d e d  by 
g o v e r n m e n t .  F u r t h e r ,  , the c o n s t r u c t i o n  o f  t h e  b u i l d i n g ,  w h i l e  
s e r v i n g  a p u b l i c  p u r p o s e ,  is s i m p l y  n o t  t h e  s o r t  of p r o j e c t  w h i c h  
is t r a d i t i o n a l l y  u n d e r t a k e n  b y  g o v e r n m e n t .

G I A : b a p

*/ W e  are mi.ndful that, as s t a t e d  in f o o t n o t e  3 of the M a r c h  11, 
T 9 8 3  A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  a d e l i b e r a t e  a t t e m p t  to e vade o r  
c i r c u m v e n t  the L i t t l e  D a v i s  B a c o n  A c t  w o u l d  l i k e l y  n o t  s u r v i v e  
j u d i c i a l  s c r u t i n y .  W e  f i n d  n o  i n d i c a t i o n  o f  s u c h  i n t e n t  in this 

p a r t i c u l a r  p r o j e c t .
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(907)465-2700

May 6, 1983

The Honorable Richard Eliason

Chairman, Senate Labor and Commerce Committee

Pouch V

Juneau, AK 99811 

Dear Senator Eliason:

Sheila Peterson requested that the Department provide y ou with some t i m e­

frames for promulgating regulations for application of AS 36.05 to d e s i g­

nated grants as recommended in Ron L o r e n s e n 1s Opinion of March 11, 1983.

The Department will be conducting a workshop for the Title 36 enforcement 

staff and our attorneys during the early part of May 1983. The purpose of 

this workshop is to acquaint the regional staff with the many problems 

that have recently come to light as the result of funding for public con­

struction. The Department is currently in the process of contacting 

every other state that has a Little Davis-Bacon Act to determine which 

of those states are encountering the same problems as we are, and to find 

out what approach they are taking for resolution of those problems.

The Department is also surveying the U.S. Department of Labor to determine 

the federal approach for similar circumstances. While these surveys are 

being done by the Wage and Hour staff, we are also having our attorneys do 

independent research for any case law related to such funding problems.

This information will then be used by the Department to bring to public 

hearings the proposed regulations that will, hopefully, clarify and give 

guidance to all parties when any public construction contract cannot be 
viewed in the traditional sense, w h e t h e r  the problems be related to funding 

or services to be provided.
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Honorable Richard Fliason 

May 6, 1983 

Page Two

We are working toward holding public hearings in July and completing the 

regulations for submittal to the Attorney General in September 1983.

Thank you for your interest.

S i n c e r e l y y O

J im Robison 

Comm'5 isicner

/



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF LABOR 3301 EAGLE STREET 
POUCH 7-021
ANCHORAGE.ALASKA 99510 
PHONE: 1907)264-2435

WAGE & HOUR ADMIN/STRA TION 
LABOR STANDARDS & SAFE TV DIVISION

March 7, 1983 PCOL #: 21

Honorable Richard I. Eliason 
Senator, State of Alaska 
Chairman, Conmittee on Labor 

and CctTmerce 
Pouch V
Juneau, Alaska 99811

Re: Force Account Labor (AS 36.05.010)

Dear Senator Eliason:

Thank you for your letter of March 1, 1983 in which you asked our opinion as to 
whether or not "force account" labor b y  employees of political subdi\isions on 
public construction projects would be exempt frcm the provisions of AS 36.05.010.

Your question was posed within the framework of a municipal government which was 
the recipient of state appropriations for small conrnunities for the construction 
of public facilities. The example cited was the case in which the municipality 
used the appropriation to hire a construction rranager to provide "hands in the 
pocket" management and supervision of the project. The actual work of the laborers, 
mechanics and field surveyors was performed by employees of the municipality; all 
wages and benefits were set by the municipality, all wages were paid by the munici­
pality with municipal payroll checks; the municipality did all the hiring and 
firing; the management contractor could not intervene between the employees and 
the municipality; the management contractors sole purpose was to be the construction 
manager, procure materials and supervise the design and engineering phases.

At a recent seminar in Anchorage relating to all aspects of AS 36, at which the 
Deputy Attorney General was in attendance, the subject of "force account" labor 
was very thoroughly discussed by our attorneys and the Wage and Hour staff. Your 
question as set forth in your letter, and as earlier relayed to us by one of your 
staff members, was especially considered. It was the consensus that the circum­
stances as you presented them were an accurate characterization of "force account" 
labor which is exempt from tv e provisions of AS 36.05.010.

We have enclosed a copy of an Attorney General Opinion dated October 10, 1978.
We have also enclosed a copy of the section from the U.S. Department of Labor 
Compliance Officer's handbook dealing with "force account" situations. As you 
can see frcm a perusal of the text, the Attorney General Opinion is in accordance 
with the Federal Davis-Baccn Act. You may, however, wish to seek further clarifi­
cation on the federal stance from the U.S. Department of Labor. We would suggest 
you contact Mr. Edward Woodruff, Wage and Hour Specialist, Region X, Federal Office 
Building, 909 First Avenue, Seattle, Washington, 98174, phone: 206-442-1914,



Senator Eliason 
March 7, 1983 
Page 2

If we can be of any other assistance in this matter, please do not hesitate to 
contact us.

Deputy Director
Labor Standards & Safety Division

Enclosures 
cc: Director

POOL File & Distribution

Sincerely,



S E N A T O R  R I C H A R D  I. E L IA S O N

A L A S K A  STA TE LEGISLATURE - SENATE

COMMITTEE ON LABOR AND COMMERCE
CHAIRMAN

POUCH V • JUNEAU, ALASKA 9B8II 
<907 ) 465-3844

OFFICIAL BUflNCtl

M a r c h  1, 1983

D o n a l d  R. W i l s o n ,  S u p e r v i s o r  

W a g e  a n d  H o u r  A d m i n i s t r a t i o n  

D e p a r t m e n t  of L a b o r  

3301 E a g l e  St.

P o u c h  7-021

A n c h o r a g e ,  A l a s k a  99510 

D e a r  Mr. Wilson:

S e v e r a l  c o m m u n i t i e s  in m y  d i s t r i c t  h ave d e v e l o p e d  a p r o c e d u r e  for t heir 

m u n i c i p a l  c o n s t r u c t i o n  p r o j e c t s  b a s e d  on a sort of " f or c e  a c c o u n t "  

system. I f u l l y  s u p p o r t  this a p p r o a c h  to h a n d l i n g  c o n s t r u c t i o n  of 

p r o j e c t s  fu n d ed  thro u g h  s t a t e  a p p r o p r i a t i o n  in small c o m m u n i t i e s .  T his 

a p p r o a c h  o f f e r s  m a n y  a d v a n t a g e s ,  i n c l u d i n g  m u c h - n e e d e d  l o c a l e m p l o y m e n t,  

cl o s e  i n v o l v e m e n t  of the m u n i c i p a l  g o v e r n m e n t  in all p h a s e s  of p l a n n in g ,  

d e v e l o p m e n t ,  and c o n s t r u c t i o n  of p r ojects, a s e n s e  of p r i d e  and 

i n v o l v e m e n t  by c i t i z e n s  in p r o j e c t s  and g r ow t h  in t h e i r  o w n  c o m m u n i t y,  

and o f t e n  m o r e  w o r k  can be c o m p l e t e d  w i t h i n  the b u d g e t  t han if p r o j e c t s  

w e n t  out to bid.

M y  c o n c e r n  is that t h er e  has b e e n  som e  d i s c u s s i o n  a b o u t  the 

a p p l i c a b i l i t y  of the L i t t l e  D a v i s - B a c o n  Act to p r o j e c t s  d o n e  in this 

way. W h a t  I w o u l d  like to as k  is that y o u r  o f f i c e  m a k e  a r u l i n g  on this 

m a t t e r  a f te r  c o n s u l t i n g  w i t h  the A t t o r n e y  G e n e r a l ' s  o f f i c e .  I b e l i e v e  

that it is i m p o r t a n t  that w e  e s t a b l i s h  in w r i t i n g  that the w a y  in w h i c h  

these c o m m u n i t i e s  are d e a l i n g  w i t h  t heir c o n s t r u c t i o n  p r o j e c t s  is fine 

and they n e e d  not f e a r  f u t u r e  l e g a l q u e s t i o n s  ab o u t  w h e t h e r  they sh o u l d  

h a v e  b e e n  p a y i n g  D a v i s - B a c o n  wages.

As I u n d e r s t a n d  it, the p r o c e d u r e  b e i n g  u s e d  is as fo l lows. T h e  s t at e  

a p p r o p r i a t e s  m o n e y  for a p a r t i c u l a r  p r o j e c t  to the c i t y  g o v e r n m e n t  in a 

d i r e c t  grant. T h e  c i t y  h i r e s  a c o n s t r u c t i o n  m a n a g e r  (a p e r s o n  or fir m  

to s e r v e as a " h a n d s - i n - p o c k e t "  c o n s t r u c t i o n  s u p e r v i s o r ,  and to h a n d l e  

e n g i n e e r i n g  and d e s i g n  phases, o r d e r i n g  of m a t e r i a l s ,  etc.). T h e  city 

then h i r e s  l a b o r er s ,  u s u a l l y  local r e si d e n t s ,  u n l e s s  s o m e  s p e c i a l i z e d  

sk i l l s  are n e e d e d ,  to do the c o n s t r u c t i o n  w ork. T h e s e  l a b o r e r s  are 

n o n - u n i o n  (or at least n e e d  no u n i o n  a f f i l i a t i o n  to q u a l i f y ) ,  a r e  h i r e d  

and f ired by the city, p a i d  by c i t y  check, and ar e  paid at w h a t e v e r  rate 

the c i t y  d e c i d e s  to pay as w a g e s  on the p a r t i c u l a r  p r oject.



Title "An A c t  r e l a t i n g  to w a g e  r a t e s  Contact! J u d y  K n i g h t
on  p u b l i c  c o n s t r u c t i o n ;  and 
p r o v i d i n g  for a n  e f f e c t i v e  d a t e "

Bill No. SB 172 Date M a y  6, 1983

Th e  D e p a r t m e n t  of L a b o r  and the D e p a r t m e n t  of C o m m u n i t y  & 
R e g i o n a l  A f f a i r s  o p p o s e  p a s s a g e  o f  t h i s  l e g i s l a t i o n .  W h i l e  
it is r e c o g n i z e d  t h a t  the l e g i s l a t i o n  w a s  i n t r o d u c e d  to 
a t t e m p t  to a d d r e s s  c e r t a i n  m a t t e r s  of p u b l i c  c o n s t r u c t i o n  in 
r u r a l  a n d  s m a l l  c o m m u n i t i e s  in A l a s k a ,  w e  b e l i e v e  t h a t  the 
l e g i s l a t i o n  e f f e c t i v e l y  u n d e r m i n e s  a p r o c e s s  o f  p a y i n g  a 
p r e v a i l i n g  a n d  f a i r  w a g e  to p e r s o n s  e m p l o y e d  in p u b l i c  
c o n s t r u c t i o n  a c t i v i t i e s .

The D e p a r t m e n t s  r e c o g n i z e  t h a t  t h e r e  m a y  be c o n t i n u i n g  
p r o b l e m s  w i t h  t h e  p a y m e n t  of p r e v a i l i n g  w a g e  rates, r e s i d e n t  
(local) h i r e  in r e m o t e  l o c a t i o n s ,  a n d  p o s s i b l e  d i f f i c u l t i e s  
in the a n n u a l  c a l c u l a t i o n  of p r e v a i l i n g  w a g e  rates.

T h e r e f o r e ,  at  the i n s t r u c t i o n s  of G o v e r n o r  S h e f f i e l d ,  w e  a r e  
f o r m i n g  a " m i n i - C a b i n e t "  c o m p o s e d  of  the D e p a r t m e n t s  of 
L abor, C o m m u n i t y  & R e g i o n a l  A f f a i r s  a n d  T r a n s p o r t a t i o n  a n d  
P u b l i c  F a c i l i t i e s  to e v a l u a t e  in d e t a i l  tie i s s u e s  t h a t  th i s  
l e g i s l a t i o n  p u r p o r t s  to ad d r e s s .  S p e c i f i c  f o c u s  w i l l  be 
m a d e  on the i s s u e  of p r e v a i l i n g  w a g e  r a t e s  a n d  t h e i r  m e t h o d s  
for c a l c u l a t i o n ,  p o t e n t i a l  r e c o m m e n d a t i o n s  for a d j u s t i n g  
f o r m u l a s  for c a l c u l a t i o n  of w a g e  rates,, the u n i f o r m i t y  of 
l o c a l  hire, a n d  r e l a t e d  issues.

We  b e l i e v e  t h a t  the f o r m a t i o n  of this n i n i - C a b i n e t  a n d  the 
i s s u e s  t h a t  it w i l l  a d d r e s s  w i l l  a l l o w  us to p r o v i d e  
s o l u t i o n s  to the p r o b l e m s  t h a t  t h ese two p i e c e s  of l e g i s l a­
tion a r e  a t t e m p t i n g  to r e solve.

A P P R O V E D  BY:

rim R obison, C o m m i s s i o n e r  
D e p a r t m e n t  o f  L a b o r D e p a r t m e n t

R e g i o n a l

C o m m i s s i o n e r  
of C o m m u n i t y  & 
A f f a i r s

V

P O S IT IO N  PAPER/Depairtment of Labor
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B i l l / R e s o l u t i o n  N o . : f o r  Senate Bill 172

Title: “wage rates o.; puplic construction".
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FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE 

TITLE: "An Act relating to wage rates on public construction"

A GENCY AFFECTED: Department of Labor 

Page 2

Detail Bill Analysis SSSB 172

The repeal of AS 36.05 will result in the discontinuation of enforcement 

activities by the Department of Labor w i t h  respect to contractor compliance 

with the payment of prevailing wages. This statute is modeled after the 

"Little Davis Bacon Act," which states that the payment of prevailing wages 

are required whenever public funds are appropriated for construction of pro­

jects for use by the public f or traditional purposes.

Through the repeal of AS 36.05, the Department will not have a n y  resources 

remaining to enforce AS 36.10, Employment Preference or Resident Hire.

Included in the fiscal note reduction is the current staff of three Wage and 

Hour technicians, associated non-personal services costs, and the deletion of 
funding for the annual prevailing wage study.

A s s u m p t i o n s :

Effective date July 1, 1983

LEG:A : 46



POSITION TITLE

Wage and Hour T e c h n i c i a n  I

RANGE/STEP

12A

BARG. UNIT

G6U

FORM 12 PACE/LINE
'COVI.V-:

TYPE OF POSITION

m .
STAFF MONTHS 

— L2_________ 4
CONTINUATION LEVEL ADDITION

RP NUMBER

s s m u .

PCM NUMBER 

...
BRU PRIORITY

JUSTIFICATION

LOCATION ELECTION DISTRICT

TYPE OF EXPENDITURE

1

PERSONAL SERVICES’

Sa 1 a ry

Benefits

Supplemental Benefits

Fixed Benefits

<23,676>

< K 4 5 1 >

TOTAL PERSONAL SERVICES 01
<2.880>

Travel 02

1aHOUNT

■<31.764>

Contractual 03

Commodities Ol*

Equi prnent 05

Other

TOTAL COST 
!   .

- 0 -

j L3HQ>_

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002

17. G.F. Match 1003

18. 100 General Funds 1001* <95,964>
19. 1-A Receipts 1005

20. Program Receipts 1028

21. Other

FOR BAM USE ONLY 

<tA KEY NUMBER

This position was required to au d i t  certified 

payrolls to a scertain if c o n t r a c t o r s  on public 

projects are employing local residents; if good 

faith efforts have been made to hire local 

residents; and f u r t h e r  if l a b o r  from adjancent 

areas is b e i n g  util i z e d  when local skilled labor 

is not available.

Contractual s e r v i c e  includes $ 5 8 ,900 for the

prevailing wage survey. All 

normal operating expenses.

other costs are

13 REQUEST FOR
NEW POSITION

AGENCY _L.ab.QH

p r o c r a m  W o r k e r  Protection

0 1 - 1 1 J 6  ( 7 / 8 2 )  - 1 i

bru Labor Standards and Safety 

c o m p o n e n t  Wag e  and Hour_________________

Page l o f  3

Revised Date

rFvsTj
B —  w m em m m m m am



10.
1 1 .

12 .

13.

14.

15.

POSITION TITLE

Wage and Hour Technician
TYPE OF POSITION

-E£L
STAFF MONTHS

1
RP NUMBER

CONTINUATION LEVEL

TYPE OF EXPENDITURE

2___ - _ ^ - S £ S S 1 7 2  ,
| | ADDITION | XX Ix:::

PCN NUMBER

m m —

RANGE/STEP

12A
BRU PRIORITY

1

PERSONAL SERVICES'

Salary

Benefi ts

Supplemental Benefits

Fixed Benefits

<23_jl6 7 6>

< 3 , 7 5 7 >

< 1 , 4 5 1 >

TOTAL PERSONAL SERVICES 01
< 2 ,880>

Travel 02
Contractual 03

Commodities 04

Equipment 05

Other

TOTAL COST:■ ; i i i h i m h » i ; »

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002 A

17. G.F. Match 1003

| 18. 100 General Funds 1004 <37 ,064>

19. l-A Receipts 1005

20. Program Receipts 1028

21. Other

t*:| FOR B&M USE ONLY

[T:| ,4A KEY N U M B E R ------ " --------" ---------- ~ -----------“ -----------

< 3 1 ,764>

- 0 -

< 5 , 0 0 0 >

< 3 0 0 >

< 3 ? ,0£4>

JUSTIFICATION

LOCATION

Anchorage A
ELECTION DISTRICT

T h i s  position was required to audit certified 

payrolls to ascertain i f  c o n t r a c t g o r s  on public 

projects are employing local residents; if good 

faith efforts have been made to hi r e  local r e­

sidents; and further if labor fro m  adjancent 

areas is being utilized when local skilled 

labor in not available.

L)

a g e n c y  L a b o r

1 3  REQUEST FOR 
NEW POSITION

501*1136 17/82) * 13

p r o g r a m  W orker Protection

b r u  Labor Standards & Safety

. . . .

Page 2 of 3

Revised Date

. . ;;:4i

FY 84



10.
11.

12.
13.

I't .

15.

PERSONAL SERVICES'

Sa 1 a ry 

Benefits

Supplemental benefits 

Fixed Benefits

TOTAL PERSONAL SERVICES 

Travel 

Contractual 

Commodi ti es 

Equi pment 

Other

TOTAL COST

< 2 3 . 6 7 6 >  

< 3 , 7 5  7> 

< 1 , 4 5 1 >  

< ? . 8 8 0 >
01
02

03

O'*

05

FOR B&M USE ONLY 

AA KEY NUMBER

< 3 1 , 7  64> 

- 0-  

< 5 . 0 0 0 >

< 3 0 0 >

< 3 7 ,064>

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002 A

17- G.r. Match 1003 A

18. 100 Ceneral Funds 100A < 3 7 . 0 6 4 >

1 19* I-A Receipts 1005

20. Program Receipts 1028

21*
Other

Vhis position was required to audit certified 

payrolls to ascertain if co n t r a c t o r s  on public 

Projects are employing local residents; and 

further if labor from adjancent areas is being 

utilized when local skilled labor is not avail­

able.

13 REQUEST FOR 
NEW POSITION

a c e n c y  Lab o r

p r o g r a m  _Waj± ex_Pnntej± iQn_

. M 1 5 6 I 7 / B 2 I - 1 5

b r u  _lab or—S£d-miands_iiiKl_Sa.fe ty_ 
c o m p o n e n t  Wane and Hour_________________

Page 3  o f  3

Revised Date
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n i i T i i  t  r 
t ' J f U i W C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S '  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C . 3 6 . 0 5 . 0 1 0 .
C A T C H  L I N E

W A G E  R A T E S  ON  P U B L I C  C O N S T R U C T I O N .
T E X T  A  C O N T R A C T O R  O R  S U B C O N T R A C T O R  WHO P E R F O R M S  W O R K  O N  P U B L I C

C O N S T R U C T I O N  I N  T H E  S T A T E ,  A S  D E F I N E D  B Y  A S  3 6 . 9 5 . 0 1 0 ( 3 ) ,  S H A L L  
P A Y  N O T  L E S S  T H A N  T H E  C U R R E N T  P R E V A I L I N G  R A T E  O F  W A G E S  F O R  WORK  
O F  A  S I M I L A R  N A T U R E  I N  T H E  R E G I O N  I N  W H I C H  T H E  W O R K  I S  D O N E .  T H E  
C U R R E N T  P R E V A I L I N G  R A T E  O F  W A G E S  F O R  E A C H  P A Y  P E R I O D  I S  T H A T -  
C O N T A I N E D  I N  T H E  L A T E S T  D E T E R M I N A T I O N  O F  P R E V A I L I N G  R A T E  O F  W A G E S  
I S S U E D  B Y  T H E  D E P A R T M E N T  O F  L A B O R  B E F O R E  T H E  E N D  O F  T H E  P A Y  
P E R I O D .

H I S T O R Y  ( S E C .  1 4 - 2 - 1  A C L A  1 9 4 9 ;  AM S E C .  1 C H  1 4 2  S L A  1 9 7 2 ,  AM S E C .  1 C H  
3 9  S L A  1 9 7 6 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 0 2 0  D O C U M E N T ^  2  O F  1 3  P A G E  = 1 O F  1
C H A P T E R  «  3 6 . 0 5  
S E C T I O N  = 3 6 . 0 5 . 0 2 0  
T I T L E  = 3 6  

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T  A  T I G  N S E C .  3 6 . 0 5 . 0 2 0 .
C A T C H  L I N E

B  A  S I S  F  0  R  D [•: T  E  R  M I N I N  G . W A G E .
T E X T  A  S U B C O N T R A C T  W H I C H  I S  P E R F O R M E D  O N  P U B L I C  C O N S T R U C T I O N  MAY B E

R E D U C E D  T O  A  B A S I S  O F  D A Y  L A B O R  F O R  T H E  P U R P O S E  O F  D E T E R M I N I N G  
W H E T H E R  O R  N O T  T H E  S U B C O N T R A C T O R  O R  C O N T R A C T O R S  H A V E  P A I D  A T  N O T  
L E S S  T H A N  T H E  P R E V A I L I N G  S C A L E  O F  W A G E .

1 1 S T O R Y  ( S E C .  1 4 - 2 - 2  A C L A  1 9 4 9 )

E N D  O F  D O C U M E N T

YS'3 6 . 0 5 . 0 3 0  D O C U M E N T ™  3  O F  1 3  P A G E  a  1 O F  1
C H A P T E R  «  3 6 . 0 5  
S E C T I O N  a  3 6 . 0 5 . 0 3 0  
T I T L E  »  3 6  

IE  A D  1 N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

: 1 1 A  T 1 0 N S  E C .  3 6 . 0 5 . 0 3  0 .
A TO T !  L I N E

A U T H O R I T Y .
E X T  ( A )  T H E  D E P A R T M E N T  O F  L A B O R  H A S  T H E  A U T H O R I T Y  T O  D E T E R M I N E

T H E  P R E V A I L I N G  W A G E ,  A N D  W H E T H E R  O R  N O T  T H I S  C H A P T E R  I S  B E I N G
V I O L A T E D .  T H E  D E P A R T M E N T  M A Y  W H E N  N E C E S S A R Y  F O R  T H E  E N F O R C E M E N T
O F  T H I S  C H A P T E R

( 1 )  C O N D U C T  I N V E S T I G A T I O N S  A N D  H O L D  H E A R I N G S  C O N C E R N I N G  
W A G E S ;

( 2 )  C O M P E L  T H E  A T T E N D A N C E  O F  W I T N E S S E S  A N D  T H E
P R O D U C T I O N  O F  B O O K S ,  P A P E R S  A N D  D O C U M E N T S ,

( 3 )  P R O M U L G A T E  R E G U L A T I O N S .
( 1 0  I F  A  P E R S O N  V I O L A T E S  T H I S  C H A P T E R  T H E  A T T O R N E Y  G E N E R A L  

S H A L L ,  W H E N  R E Q U E S T E D  B Y  T H E  D E P A R T M E N T  O F  L A B O R ,  E N F O R C E  T H E S E  
P R O V I S I O N S .

1 S T O R Y  ( S E C .  1 4 - 2 - 3  A C L A  1 9 4 9 ;  AM S E C .  2  C H  1 4 2  S L A  1 9 7 2 )

END OF D O C U M E N T
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A S 3 6 . 0 5 . 0 3 5  D O C U M E N T ^  4  OF7 1 3  P A G E  = 1 O F  1
C H A P T E R  = 3 6 . 0 5  
S E C T I O N  = 3 6 . 0 5 . 0 3 5  
T I T L E  = 3 6  

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 0 3 5 .
C A T C H  L I N E

N O T I F I C A T I O N  O F  C O N T R A C T  A W A R D S .
T E X T  U P O N  A W A R D I N G  A P U B L I C  C O N S T R U C T I O N  C O N T R A C T ,  T H E  S T A T E  O R  A

P O L I T I C A L  S U B D I V I S I O N  O F  T H E  S T A T E  S H A L L
( 1 )  I M M E D I A T E L Y  N O T I F Y  T H E  C O M M I S S I O N E R  O F  L A B O R  O F  T H E  

A M O U N T  O F  T H E  C O N T R A C T ,  T H E  E F F E C T I V E  D A T E  O F  T H E  C O N T R A C T ,  
T H E  I D E N T I T Y  O F  T H E  C O N T R A C T O R  A N D  A L L  S U B C O N T R A C T O R S , T H E  
S I T E  O R  S I T E S  O F  C O N S T R U C T I O N  A N D  P R O V I D E  A P R O J E C T  
D E S C R I P T I O N ;  A N D

( 2 )  V E R I F Y  T H A T  T H E  B O N D I N G  R E Q U I R E M E N T S  O F  A S  3 6 . 2 5  
H A V E  B E E N  M E T  A N D  T H A T  T H E  R E Q U I R E M E N T S  O F  A S  0 8 . 1 8  H A V E  B E E N  
M E T .

H I S T O R Y  ( S E C .  3  C H  1 4 2  S L A  1 9 7 2 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 0 4 0  D O C U M E N T "  5  O F  1 3  P A G E  = 1 O F  1
C H A P T E R  = 3 6 . 0 5
S E C T I O N  = 3 6 . 0 5 . 0 4 0
T I T L E  = 3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

1 1 T A T I O N  S E C .  3 6 . 0 5 . 0 4 0 .
I A T C H  L I N E

F I L I N G  S C H E D U L E  O F  E M P L O Y E E S ,  W A G E S  P A I D  A N D  O T H E R  I N F O R M A T I O N .  
T E X T  A L L  C O N T R A C T O R S  O R  S U B C O N T R A C T O R S  WHO P E R F O R M  W O R K  ON  A  P U B L I C

C O N S T R U C T I O N  C O N T R A C T  F O R  T H E  S T A T E  O R  F O R  A  P O L I T I C A L  
S U B D I V I S I O N  O F  T H E  S T A T E  S H A L L ,  B E F O R E  T H E  F R I T  A Y  O F  E A C H  W E E K ,  
F I L E  W I T H  T H E  D E P A R T M E N T  O F  L A B O R  A  S W O R N  A F F I D A V I T  F O R  T H E  
P R E V I O U S  W E E K ,  S E T T I N G  O U T  I N  D E T A I L  T H E  N U M B E R  O F  M E N  E M P L O Y E D ,  
W A G E S  P A I D ,  J O B  C L A S S I F I C A T I O N  O F  E A C H  E M P L O Y E E ,  H O U R S  W O R K E D  
E A C H  D A Y  A N D  W E E K ,  A N D  O T H E R  I N F O R M A T I O N  W H I C H  T H E  D E P A R T M E N T  O F  
L A B O R  R E Q U I R E S .

•I I  S T O R Y  ( S E C .  1 4 - 2 - 4  A C L  A  1 9 4 9 ;  AM S E C .  4 C H  1 4 2  S L A  1 9 7 2 )

E N D  O F  D O C U M E N T

i S 3 6 . 0 5 . 0 5 0  D O C U M E N T -  6  O F  1 3  P A G E  *  1 O F
C H A P T E R  "  3 6 . 0 5  
S E C T I O N  -  3 6 . 0 5 . 0 5 0  
T I T L E  *  3 6  

IE  A P I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  OP L A B O R .

S T A T I O N  S E C .  3 6 . 0 5 . 0 5 0 .
: A T C U  L I N E

H O U R S  T O  C O N S T I T U T E  D A Y ' S  W O R K .
E X T  R E P E A L E D  B Y  S E C .  1 C H  3  S L A  1 9 7 3 .
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. > 0 6 . 0 5 . 0 6 0  D O C U M E N T -  7 O F  1 3  P A G E  = 1 O F  1
C H A P T E R  = 3 6 . 0 5
S E C T I O N  = 3 6 . 0 5 . 0 6 0
T I T L E  = 3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 0 6 0 .
C A T C H  L I N E

P E N A L T Y  F O R  V I O L A T I O N  O F  T H I S  C H A P T E R .
T E X T  A  C O N T R A C T O R  WHO V I O L A T E S  T H I S  C H A P T E R ,  I S  G U I L T Y  O F  A

M I S D E M E A N O R ,  A N D  U P O N  C O N V I C T I O N  I S  P U N I S H A B L E  B Y  A  F I N E  O F  N O T  
L E S S  T H A N  $ 1 0 0  N O R  M O R E  T H A N  $ 1 , 0 0 0 ,  O R  B Y  I M P R I S O N M E N T  F O R  N O T  
L E S S  T H A N  1 0  D A Y S  N O R  M O R E  T H A N  9 0  D A Y S ,  O R  B Y  B O T H .  E A C H  D A Y  A 
V I O L A T I O N  E X I S T S  C O N S T I T U T E S  A  S E P A R A T E  O F F E N S E .

H I S T O R Y  ( S E C .  1 4 - 2 - 6  A C L A  1 9 4 9 ;  AM S E C .  6  C H  1 4 2  S L A  1 9 7 2 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 0 7 0  D O C U M E N T - -  8  O F  1 3  P A G E  = 1 O F  2
C H A P T E R  ~ 3 6 . 0 5  
S E C T I O N  = 3 6 . 0 5 . 0 7 0  
T I T L E  e  3 6  

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 0 7 0 .
C A T C H  L I N E

W A G E  R A T E S  F O R  L A B O R E R S  A N D  M E C H A N I C S  ON P U B L I C  C O N T R A C T S .
T E X T  ( A )  T H E  A D V E R T I S E D  S P E C I F I C A T I O N S  F O R  A  P U B L I C  C O N S T R U C T I O N

C O N T R A C T  E X C E E D I N G  $ 2 , 0 0 0  T O  W H I C H  T H E  S T A T E  O R  A  P O L I T I C A L  
S U B D I V I S I O N  O F  T H E  S T A T E  I S  A  P A R T Y  W H I C H  R E Q U I R E S  O R  I N V O L V E S  
T H E  E M P L O Y M E N T  O F  M E C H A N I C S ,  L A B O R E R S ,  O R  F I E L D  S U R V E Y O R S  S H A L L  
C O N T A I N  A  P R O V I S I O N  S T A T I N G  T H E  M I N I M U M  W A G E S  T O  B E  P A I D  V A R I O U S  
C L A S S E S  O F  L A B O R E R S ,  M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S  A N D  T H A T  T H E  
R A T E  O F  W A G E S  S H A L L  B E  A D J U S T E D  T O  T H E  W(‘ G E  R A T E  F O R  E A C H  P A Y  
P E R I O D  A P P L I C A B L E  U N D E R  A S  3 6 . 0 5 . 0 1 0 .

( B >  R E P E A L E D  B Y  S E C .  1 7  C H  1 4 2  S L A  1 9 7 2 .
( C )  A  C O N T R A C T  F O R  P U B L I C  W O R K S  I N  T H E  S T A T E  O R  A  P O L I T I C A L  

S U B D I V I S I O N  S H A L L  C O N T A I N  P R O V I S I O N S  T H A T
( 1 )  T H E  C O N T R A C T O R  O R  I I I S  S U B C O N T R A C T O R S  S H A L L  P A Y  A L L  

E M P L O Y E E S  U N C O N D I T I O N A L L Y  A N D  N O T  L E S S  T H A N  O N C E  A  W E E K ;
( 2 )  W A G E S  M AY  N O T  B E  L E S S  T H A N  T H O S E  S T A T E D  I N  T H E  

A D V E  R  T I S  E  D  S  P  E  C I I "  I C  A 1 1 0 N S , RII  G A R  D L  E  S  S  0  F  T  H E  C O  N T  R  A  C T U  A  L  
R E L A T I O N S H I P  B E T W E E N  T H E  C O N T R A C T O R  O R  S U B C O N T R A C T O R S  A N D  
L A B O R E R S ,  M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S ,

( 3 )  T H E  S C A L E  O F  W A G E S  T O  B E  P A I D  S H A L L  B E  P O S T E D  B Y

' 4 S 3 6 . G 5 . w 7 0  D O C U M E N T ”  3  O F  1 3  P A G E  ~ 2  O F  2
T H E  C O N T R A C T O R  I N  A  P R O M I N E N T  A N D  E A S I L Y  A C C E S S I B L E  P L A C E  A T  
T H E  S I T E  O F  T H E  W O R K ,

( 4 )  T H E  S T A T E  O R  A P O L I T I C A L  S U B D I V I S I O N  S H A L L  W I T H H O L D  
S O  M U C H  O F  T H E  A C C R U E D  P A Y M E N T S  A S  I S  N E C E S S A R Y  T O  P A Y  T O  
L A B O R E R S ,  M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S  E M P L O Y E D  B Y  T H E  
C O N T R A C T O R  O R  S U B C O N T R A C T O R S  T H E  D I F F E R E N C E  B E T W E E N

( A / T H E  R A T E S  O F  W A G E S  R E Q U I R E D  B Y  T H E  C O N T R A C T  T O  
B E  P A I D  L A B O R E R S ,  M E C H A N I C S ,  O R  F I E L D  S U R V E Y O R S  O N  T H E  
W O R K ,  A N D

T H E  R A T E S  O F  W A G E S  I N  F A C T  R E C E I V E D  B Y  
L A  B  0  R E  R S , M E C U  A N I C S  0  R  F I E  L L  S U R V E  T 0 R S .

, I S T O R Y  ( S E C .  1 CM 5 2  S L A  1 9 5 9 ,  AM S E C S .  7 ,  0 ,  1 7  C H  1 4 2  S E A  1 9 7 2 ,  AM
, S E C .  2  CM  3 9  S L A  1 9 7 6 )
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A S 3 u . 0 5 . 0 3 0  D O C U M E N T ®  9 O F  1 3  P A G E  -  i O F  1

C H A P T E R  = 3 6 * 0 5  
S E C T I O N  -  3 6 * 0 5 . 0 3 0  
T I T L E  = 3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S *
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 0 3 0 .
C A T C H  L I N E

F A I L U R E  T O  P A Y  A G R E E D  W A G E S .
T E X T  E V E R Y  C O N T R A C T  W I T H I N  T H E  S C O P E  O F  A S  3 6 . 0 5 . 0 7 0  S H A L L  C O N T A I N  A

P R O V I S I O N  T H A T  I F  I T  I S  F O U N D  T H A T  A  L A B O R E R , M E C H A N I C , O R  F I E L D  
S U R V E Y O R  E M P L O Y E D  B Y  T H E  C O N T R A C T O R  O R  S U B C O N T R A C T O R  F A S  B E E N  O R  
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R E Q U I R E D  B Y  T H E  C O N T R A C T  T O  B E  P A I D ,  T H E  S T A T E  O R  I T S  P O L I T I C A L  
S U B D I V I S I O N  M A Y ,  B Y  W R I T T E N  N O T I C E  T O  T H E  C O N T R A C T O R ,  T E R M I N A T E  
T H E  C O N T R A C T O R ’ S  R I G H T  T O  P R O C E E D  W I T H  T H E  W O R K  O R  T H E  P A R T  O F  
T H E  W O R K  F O R  W H I C H  T H E R E  I S  A  F A I L U R E  T O  P A Y  T H E  R E Q U I R E D  W A G E S  
A N D  T O  P R O S E C U T E  T H E  W O R K  T O  C O M P L E T I O N  B Y  C O N T R A C T  O R  O T H E R W I S E ,  
A N D  T H E  C O N T R A C T O R  A N D  H I S  S U R E T I E S  A R E  L I A B L E  T O  T H E  S T A T E  O R  
I T S  P O L I T I C A L  S U B D I V I S I O N  F O R  E X C E S S  C O S T S  F O R  C O M P L E T I N G  T H E  
W O R K .

-! I  S T O R Y  ( S E C .  2  C H  5 2  S L A  1 9 5 9 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 0 9 0  D O C U M E N T -  1 0  O F  1 3  P A G E  -  1 O F  2
C H A P T E R  *  3 6 . 0 5  
S E C T I O N  == 3 6 . 0 5 . 0 9 0  
T I T L E  ■ 3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

: I T A T I O N  S E C . 3 6 . 0 5 . 0 9 0 .
J A T C H  L I N E

P A Y M E N T  O F  W A G E S  F R O M  W I T H H E L D  P A Y M E N T S  A N D  L I S T I N G  C O N T R A C T O R S  
W H 0  V 1 0 1_ A T E  C  0  N T  R  A  C  T  S  .

P E X T  ( A )  T H E  S T A T E  D I S B U R S I N G  O F F I C E R  I N  T H E  C A S E  O F  A  S T A T E
C O N T R A C T  A N D  T H E  L O C A L  F I S C A L  O F F I C E R  I N  T H E  C A S E  O F  A  P O L I T I C A L  
S U B D I V I S I O N  C O N T R A C T  S H A L L  P A Y  D I R E C T L Y  T O  L A B O R E R S ,  M E C H A N I C S  O R  
F I E L D  S U R V E Y O R S  F R O M  A C C R U E D  P A Y M E N T S  W I T H H E L D  U N D E R  T H E  T E R M S  O F  
T H E  C O N T R A C T  T H E  W A G E S  D U E  L A B O R E R S ,  M E C H A N I C S  O R  F I E L D  S U R V E Y O R S  
U N D E R  A S  3 6 . 0 5 . 0 7 0 .

<B> T H E  S T A T E  D I S B U R S I N G  O F F I C E R  O R  T H E  L O C A L  F I S C A L  O F F I C E R  
SI-. '- 'Ll . D I S T R I B U T E  T O  A L L  D E P A R T M E N T S  O F  T H E  S T A T E  G O V E R N M E N T  A N D  
, 0  A L L  P O L I T I C A L  S U B D I V I S I O N S  O F  T H E  S T A T E  A  L I S T  G I V I N G  T H E  

N A M E S  O F  P E R S O N S  WHO H A V E  D I S R E G A R D E D  T H E I R  O B L I G A T I O N S  1 0  
E M P L O Y E E S *  NO P E R S O N  A P P E A R I N G  ON T H I S  L I S T  A N D  NO F I R M ,
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T H E  S T A T E  U N T I L  T H R E E  P E A R S  A F T E R  T H E  D A T E  O F  P U B L I C A T I O N  O F  T H E  
L I S T .  I F  T H E  A C C R U E D  P A Y M E N T S  W I T H H E L D  U N D E R  T H E  C O N T R A C T  A R E  
I N S U F F I C I E N T  T O  R E I M B U R S E  , , u . L  7,1. O N E R S ,  M E C H A N I C S ,  O R  F I E L D

C S 3 6 . 0 5 . 0 9 0  D O C U M E N T -  1 0  O F  1 3  P A G E  -  2  O F  2
S U R V E Y O R S  W I T H  R E S P E C T  T O  WHOM T H E R E  H A S  B E E N  A F A I L U R E  T O  P A Y  
T H E  W A G E S  R E Q U I R E D  U N D E R  A S  3 6 * 0 5 . - 0 7 0 ,  T H E  L A B O R E R S ,  M E C H A N I C S  O R  
F I E L D  S U R V E Y O R S  H A V E  T H E  R I G H T  O F  A C T I O N  O R  I N T E R V E N T I O N  O R  B O T H  
A G A I N S T  T H E  C O N T R A C T O R  A N D  H I S  S U R E T I E S  C O R F  E R R E D  B Y  L A W  U P O N  
P E R S O N S  F U R N I S H I N G  L A B O R  O R  M A T E R I A L S ,  A N D  I N  T H E  P R O C E E D I N G S  I T  
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•. R  * O i _ J N  i i i!lI. L  i j iA 0L  R E !  UN i/S  *
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A S 3 6 . 0 5 . i 0 0  D O C U M E N T -  i i  O F  1 3  P A G E  = i O F  1
C H A P T E R  = 3 6  * 0 5  
S E C T I O N  -  3 6 . 0 5 . 1 0 0  
T I T L E  -  3 6  

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 1 0 0 .
C A T C H  L I N E

E F F E C T  O F  A S  3 6 . 0 5 . 0 7 0  -  3 6 . 0 5 . 1 1 0  O N  O T H E R  L A W S .
T E X T  A S  3 6 . 0 5 . 0 7 0  -  3 6 . 0 5 . 1 1 0  D O  N O T  S U P E R S E D E  O R  I M P A I R  A U T H O R I T Y

G R A N T E D  B Y  S T A T E  L A W  T O  P R O V I D E  F O R  T H E  E S T A B L I S H M E N T  O F  S P E C I F I C  
W A G E  R A T E S .

H I S T O R Y  ( S E C .  4  C H  5 2  S L A  1 9 5 9 ;  AM S E C .  1 0  C H  1 4 2  S L A  1 9 7 2 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 1 1 0  D O C U M E N T - -  1 2  O F  1 3  P A G E  -  1 O F  1
C H A P T E R  -- 3 6 . 0 5
S E C T I O N  a  3 6 . 0 5 . 1 1 0
T I T L E  «  3 6

H E A D I N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

C I T A T I O N  S E C .  3 6 . 0 5 . 1 1 0 .
C A T C H  L I N E

C O N T R A C T S  E N T E R E D  I N T O  W I T H O L J i  A D V E R T I S I N G .
T E X T  T H E  F A C T  T H A T  A  P U B L I C  C O N T R A C T  A U T H O R I Z E D  B Y  L A W  I S  E N T E R E D  I N T O

U P O N  A C O S T - P L U S - A - F I X E D - F E E  B A S I S  O R  O T H E R W I S E ,  W I T H O U T -  
A D V E R T I S I N G  F O R  P R O P O S A L S ,  D O E S  N O T  M A K E  A S  3 6 . 0 5 . 0 7 0  -  3 6 . 0 5 . 1 1 0  
I N A P P L I C A B L E  I F  T H E Y  A R E  O T H E R W I S E  A P P L I C A B L E  T O  T H E  C O N T R A C T .  

H I S T O R Y  ( S E C .  5.  C H  5 2  S L A  1 9 5 9 )

E N D  O F  D O C U M E N T

A S 3 6 . 0 5 . 1 2 0  D O C U M E N T -  1 3  O F  1 3  P A G E  -  1 O F  1
C H A P T E R  «  3 6 . 0 5
S E C T I O N  «  3 6 . 0 5 . 1 2 0
T I T L E  a  3 6

• I E A D J . N G S  T I T L E  3 6 .
P U B L I C  C O N T R A C T S .
C H A P T E R  0 5 .
W A G E S  A N D  H O U R S  O F  L A B O R .

1 1 T A T I O N  S E C . 3 6 . 0 5 . 1 2 0 .
C A T  C H  L I N E

R  E C U  L  A  T  i: 0  N S  G 0  V E  R  N I N  G C  0  N T  R  A C  T  0  R  S .
TEXT R E P E A L E D  B Y  S E C .  1 7  C H  1 4 2  S L A  1 9 7 2 .

v ,v 6G  1 *  E N D  O F  D O C U M E N T S  I N  L I S T  -  E N T E R  R E T U R N  O R  A N O T H E R  C O M M A N D .



Donald R. Wilson 
March 1, 1983 
Page two

Please investigate the applicability of the Davis-Bacon Act to projects 
handled as described above and let me know of your conclusions so that I 
may inform the municipalities in my district.

Thank you.
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DEPARTMENT OF L AW

OFFICE OF THE ATTORNEY GENERAL

A p r i l  19, 1983

Bill Sheffield, Governor

POUCH K  -  STATE CAPITOL 
JU N EAU ,ALASKA  99811 
PHONE: (907) 465-3600

Hon. J o h n  C. Sackett 
Senate
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

Re: A p p l i c a b i l i t y  of AS 36.-
05.010 -- 36.05.110 to 
f o r c e d - a c c o u n t i n g  
Our file no.: 3 6 6 - 5 5 A -83

D e a r  Senator Sackett:

This letter r e s p o n d s  to your inquiry r e g a r d i n g  w h ethe r 
the prevai ling w a g e . s t i p u l a t i o n s  r e q u i r e d  under the L i t t l e  Davis- 
Bacon Act, AS 36.05.010 -- 36.05.110, apply where a m u n i c i p a l i t y  
or a Rural E d u c a t i o n  A t t e n d a n c e  Area (REAA) use their own e m p l o y­
ees to p e r f o r m  w o r k  on a p ubli c w o r k s  project. It is our v i e w  
that m u n i c i p a l i t i e s  or REAAs w h i c h  use their own employees on a 
p u b l i c  works project, a p r a c t i c e  c o m m o n l y  r e f erred to as "forced- 
accoun t i n g , "  are n ot r e q u i r e d  to pay p r e v a i l i n g  wages. Where 
state funds are involved, however, other statutory provisions may 
limit the instances w h e n  f o r c e d - a c c o u n t i n g  is appropriate.

The p r e v a i l i n g  wag e r e q u i r e m e n t  is set forth in AS 36.-
05.010, w h i c h  provides in p e r t i n e n t  part:

WA G E  RATES ON P U B L I C  CONSTRUCTION. A  c o n­
tractor or s u b c o n t r a c t o r  w h o  performs  w o r k  on 
public c o n s t r u c t i o n  in the state, as defined 
by AS 36.95.010(3), shall pay not less than 
the current p r e v a i l i n g  rate of w a g e s  for work  
of a similar n a t u r e  in the r e g i o n  in w h i c h  
the w o r k  is done.

The statute p l a i n l y  applies only to contractor or s u b­
contra c t o r s  under co ntract for p ublic works. Where the state or 
a p o l i t i c a l  subdi v i s i o n  uses its own emp loyees to p e r f o r m  public 
construction, the L i t t l e  D a v i s - B a c o n  Act does not apply. 1978 
Inf. Op. Att y Gen. (Oct. 11; J66-195-79). See Annot. 18 A.L.R.- 
3d 944 (1968). ------------

03-C5LH
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We have n o t  d i s c o v e r e d  any case auth ority w h i c h  imposes 
any limit on the a u t h o r i t y  of a public employer to f o r c e - a c c o u n t . 
We note, however, that courts w h i c h  address the distin c t i o n  drawn 
in a p r e v a i l i n g  w a g e  p r o v i s i o n  b e t w e e n  p u b l i c  employees and those 
of a c o n t r a c t o r  j u s t i f y  the d i s t i n c t i o n  due to the p e r c e i v e d  b e n­
efits of p u b l i c  employment. The presumption, here, is that p u b­
lic e m p l o y m e n t  is m o r e  p e r m a n e n t  and offers an emp loyee other 
e c o n o m i c  advan tages such as fringe benefits. See City of 
M o n m o u t h  v. L o r e n z , 195 N . E . 2 d  661 (111. 1963) (inclusion of p u b­
lic emplo y e e s  in p r e v a i l i n g  w a g e  p r e v i s i o n  v i o l a t e d  c o n s t i t u t i o n­
al g u a r a n t e e  to equal protection). If, w h e n  a m u n i c i p a l i t y  or an 
R E A A  empl oys persons on a sporatic, p r o j e c t - b y - p r o j e c t  basis, the 
p u b l i c  employees do not o b t a i n  the advantages typicall y available 
t h r o u g h  p u b l i c  employment, a court m a y  conclude that forced- 
a c c o u n t i n g  cannot serve to circumve nt p r e v a i l i n g  w a g e  r e q u i r e­
ments. See 1983 Inf. Op. A t t ' y  Gen. (Mar. 11; 366-267-83)
(Little D a v i s - B a c o n  A c t  a p p l i c a b l e  to certain design a t e d  grants). 
See also City and B o r o u g h  of Sitka v. C o n struction and General 
La b or ers Local 9 4 2 , 644 P . 2 d  227 (Alaska 1982),.

W h i l e  a m u n i c i p a l i t y  or an R E A A  may construct a project 
t h rou gh f orced a c c o u n t i n g  w i t h o u t  b e i n g  subject to prevailin g 
w a g e  r e q uirements, the m o r e  diffic ult inquiry is wh en forced-ac- 
co u n t i n g  is an a v a i l a b l e  option. Where state funds are used, the 
g e ner al p r e f e r e n c e  for the a w a r d  of contracts through public bid 
is set forth in AS 35.15.010(a):

Except as p r o v i d e d  in AS 36.98 and AS 44.33.- 
300, it shall be the general policy of the 
de p a r t m e n t  to r e q u i r e  the c o nstructio n of all 
p ublic w o r k s  u n d e r  bid contract. However, 
w h e n  he e s t i m a t e d  cost of a constru ction 
p r o j e c t  is less than $100,000, or when it a p­
pears to b e  in the best interests of the 
s t a t e , the d e p a r t m e n t  m ay p e r f o r m  the work, 
n o t w i t h s t a n d i n g  any other provisions of law.
A  comple te r e c o r d  shall b e  kept by the c o m­
m i s s i o n e r  or the commi s s i o n e r ' s  designee of 
all trans a c t i o n s  entere d into und er this s e c­
tion i n c l u d i n g  names o^ employees involved in 
the transactions.

(Emphasis added.)

A  m u n i c i p a l i t y  m ay r e q u e s t  the assumption of "all or 
part of the [Department of T r a n s p o r t a t i o n  and Public Facilities'] 
r e s p o n s i b i l i t i e s  r e l a t i n g  to the planning, design and
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c o n s t r u c t i o n  of a p u b l i c  w o r k s  p r o ject of the state that is to be 
lo cated w i t h i n  the b o u n d a r i e s  of the m u n i c i p a l i t y  and that w o u l d  
o t h e r w i s e  be c o n s t r u c t i o n  in the m a n n e r  p r o v i d e d  by AS 35.15.- 
010." AS 35.15.080. A r g u a b l y  among the a s s u m e d  r e sponsi bilities 
is the r e s p o n s i b i l i t y  to dete rmine under AS 3 5 . 1 5.010 w h e t h e r  "it 
appears to be in the b e s t  interests of the state" for the 
depar t m e n t  to p e r f o r m  the work, n o t w i t h s t a n d i n g  that the public 
w o r k  costs in excess of $100,000. 1/

An REAA, in turn, m a y  a ssume "the r e s p o n s ibi lities 
r e l a t i n g  to the planning, design and c o n s t r u c t i o n  of a school or 
an e d u c a t i o n - r e l a t e d  facility, l o c a t e d  w i c h i n  the b oundaries or
o p e r a t i n g  areas of t h e . . . [ R E A A ] ." AS 14.11.020. 2/ Title 14,
however, does not define the Depar t m e n t  of Educat i o n ' s  " r e s p o n­
sibili t i e s "  w h i c h  m a y  be assumed by an REAA. 3/ W e r e  the D e p a r t­
men t  of E d u c a t i o n  to r etain r e s p o n s i b i l i t y  for the c onstruction 
of a school project, the public b i d  r e q u i r e m e n t s  set forth in AS
35.15 w o u l d  be applicable. Consequently, an R E A A  w h i c h  assumes 
r e s p o n s i b i l i t y  for & school proje ct is subject  to the pre ference
for public b i d d i n g  u n d e r  AS 35.15.010.

IV A  c o u n t e r v a i l i n g  argu ment is that only a state a gen cy has the 
re q u i s i t e  b r e a d t h  of p e r s p e c t i v e  to m a k e  a d e t e r m i n a t i o n  of what 
is in the best int erest of the state. For purposes of this
opinion, we assume that the best interest d e t e r m i n a t i o n  is 
delegable. Moreover, it is a separate inquiry w h e t h e r  D O T / P F  may 
by  r e g u l a t i o n  limit the au thority to f o r c e - a c c o u n t . See AS
35.15.080(f).

2/ Indeed, p rior the a d o p t i o n  of ch. 92, SLA 1982, AS 35.15.080 
also p r o v i d e d  for the a s s u m p t i o n  of r e s p o n s i b i l i t y  in a local 
p u bli c works p r o j e c t  by b o t h  a m u n i c i p a l i t y  and an REAA. We note 
that other p r o v i s i o n s  in AS 35.15 w h i c h  r elate to an assum p t i o n  
b y  an R E A A  w e r e  not amended. In particular, w e  do not interpret 
AS 35.05.080(f) to impose an i n depen dent o b l i g a t i o n  for an REAA
to pay p r e v a i l i n g  w a g e s  to its own emp loyees e n g a g e d  in w o r k  on a
p u bli c project.

3/ Presumably, an R E A A  also assumes the concomitant 
r e s p o n s i b i l i t y  to d e t e rmine  w h e t h e r  f o r c e d - a c c o u n t i n g  w o u l d  be in 
the public interest. £^ee s u p r a , note 2. We are advis ed that, as 
r e q u i r e d  b y  AS 14.11. (T20 (d) , the D e p a r t m e n t  of E d u c a t i o n  is 
p r e s e n t l y  drafting r egul a t i o n s  w h i c h  relate to the a s s u m p t i o n  of 
de p a r t m e n t a l  respons ibilities.
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W e  f i n a l l y  offer an o b s e r v a t i o n  r e g a r d i n g  the f l e x i b i l­
ity of a m u n i c i p a l i t y  or an R E A A  to use its own employees on a 
p u b l i c  w o r k s  p r o j e c t  w h i c h  costs in excess of $100,000.

W h i l e  a d e g r e e  of d e f e r e n c e  w o u l d  be due an a d m i n i s­
trative d e t e r m i n a t i o n  of w h e n  it is in the "public interest" to 
f o r c e - a c c o u n t  r a t h e r  than contract for services, w e  caution that 
an a n t i c i p a t e d  r e d u c t i o n  in p r oje ct costs m a y  not, b y  itself, be 
a s u f f i c i e n t  ba sis for that determination. The A l a s k a  Supreme 
Court a d d r e s s e d  an analogous c l a i m  in City and B o r o u g h  of Sitka 
v. C o n s t r u c t i o n  a n d  G e ner al L a b o r e r s  L ocal 644 P. 2d 111
(Alaska I D 8 2 ) . S i t k a  had a t t e m p t e d  to e x ecute a timber sale 
c o n t r a c t  s e p a r a t e  f r o m  a dam c o n s t r u c t i o n  contract subject to the 
L i t t l e  D a v i s - B a c o n  w a g e  stipulations. The separate timb er sale 
c o n tract a l l o w e d  S i t k a  to m a x i m i z e  the v a l u e  of the m e r c h a n t i b l e  
timber on the d a m  site. The court, however, r e j e c t e d  Sitka's 
attempt to e n h a n c e  economic returns t h r o u g h  the a v o i d a n c e  of 
c o n t r a c t u a l  p r e v a i l i n g  w a g e  stipulations.

Sitka's  position, in essence, invites the 
g o v e r n m e n t  to sever from a p u b l i c  c o n s t r u c­
tion b i d  o f f e r i n g  any aspect of the en deavor 
w h i c h  m a y  h a v e  an u n r e l a t e d  p r o f i t  incentive, 
such as the remova l of a n a t u r a l  resource.
Such a r u l e  i m p e r m i s s i b l y  enables a public 
a g e n c y  to p r o f i t  at the e x pens e of w o r k e r s  
e n g a g e d  in a ctiv ities i n s t r u m e n t a l  to a p u b­
lic c o n s t r u c t i o n  project.

644 P . 2d at 233. The Sitka analysis suggests that a m u n i c i p a l i t y  
or an R E A A  m u s t  a r t i c u l a t e  other c o n s i d e r a t i o n s  in support of a 
f i ndi ng that f o r c e - a c c o u n t i n g  a p a r t i c u l a r  p r ojec t is in the best 
interests of the public.

We h o p e  this responds to your concerns. P lease feel 
free to c o n tact  us if y o u  have any f u r t h e r  questions on this 
matter.

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

^/Jonathan B. Rubini 
Asd'istant A t t o r n e y  General

JBR:jb
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MEMORANDUM State of Alaska
TO

FROM

D a l e  C h e e k ,  D i r e c t o r  
L a b o r  S t a n d a r d s  & S a f e t y  Division? 
D e p a r t m e n t  of  L a b o r  
J u n e a u

DAT!:
FILE NO:

TELEPHONE NO
W I L S O N  L. C O N D O N  
A T T O R N E Y  G E N E R A L

By:
R o b e r t  wT L a n d a u  
A s s i s t a n t  A t t o r n e y  G e n e r a l

SUBJECT:

M a y  24, 1932 

A 6 6 - 4 5 3 - 8  2 

2 7 6 - 3 5 5 0

A p p l i c a b i l i t y  of L i t t l e  
D a v i s - B a c o n  A c t

(AS 3 6 . 0 5 . 0 1 0 - . 1 1 0 )  
to  R o a d  M a i n t e n a n c e  a n d  
R e p a i r  P r o j e c t s

Y o u  h a v e  r e q u e s t e d  ou r  a s s i s t a n c e  in 
r e s o l v i n g  an a p p a r e n t  d i s p u t e  b e t w e e n  t he  D e p a r t m e n t  of  
L a b o r  a n d  th e M a t a n u s k a - S u s i t n a  B o r o u g h  c o n c e r n i n g  the 
a p p l i c a b i l i t y  o f  th e  p r e v a i l i n g  w a g e  r e q u i r e m e n t s  
c o n t a i n e d  in A l a s k a ' s  " L i t t l e  D a v i s - B a c o n  Ac t"
(AS 3 6 . 0 5 . 0 1 0 - . 1 1 0 )  to r o a d  a n d h i g h w a y  m a i n t e n a n c e  and 
r e p a i r  p r o j e c t s .  A s  p a r t  of o ur  i n q u i r y ,  w e  h a v e  a l s o  
r e v i e w e d  t h e  c o r r e s p o n d e n c e  b e t w e e n  t h e  D e p a r t m e n t  a n d 
th e B o r o u g h  on  t h i s  subjec t.

A S  3 6 . 0 5 . 0 1 0  r e q u i r e s  c o n t r a c t o r s  a n d  s u b c o n­
t r a c t o r s  p e r f o r m i n g  w o r k  on " p u b l i c  c o n s t r u c t i o n "  in 
th e  s t a t e  to p a y  " n o t  less t h a n  the  p r e v a i l i n g  r a t e  of 
w a g e s  fo r w o r k  of a s i m i l a r  n a t u r e  in t h e  r e g i o n  in 
w h i c h  th e w o r k  is d o n e . "  AS. 3 6 . 0 5 . 0 3 0  a u t h o r i z e s  the 
A l a s k a  D e p a r t m e n t  of  L a b o r  to d e t e r m i n e  p r e v a i l i n g  w a g e  
rates, a n d  w h e t h e r  o r n ot  a g i v e n  p r o j e c t  is s u b j e c t  to 
the L i t t l e  D a v i s - B a c o n  Act.

A S  3 6 . 9 5 . 0 1 0 ( 3 )  d e f i n e s  " p u b l i c  c o n s t r u c t i o n "  
as f o l l o w s ,  in p e r t i n e n t  part:

" P u b l i c  c o n s t r u c t i o n "  or  '.'public 
w o r k s "  m e a n s  the o n - s i t e  f i e l d  
s u r v e y i n g ,  e r e c t i o n ,  
r e h a b i l i t a t i o n ,  a l t e r a t i o n ,  
e x t e n s i o n  o r r ep air , i n c l u d i n g  
p a i n t i n g  o r r e d e c o r a t i n g  of 
b u i l d i n g s ,  of h i g h w a y s  or o t h e r  
i m p r o v e m e n t s  to re a l p r o p e r t y  u n d e r  
c o n t r a c t  for th e state, [or] a 
p o l i t i c a l  s u b d i v i s i o n  o f  the 
s t a t e ....

\
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T h e  c e n t r a l  q u e s t i o n  in t hi s i n q u i r y  is: h o w  b r o a d  is 
the d e f i n i t i o n  of " r e p a i r "  u n d e r  AS 3 6 . 9 5 . 0 1 0 ( 3 ) ,  and 
d o e s  it e x t e n d  to c o v e r  r o u t i n e  " m a i n t e n a n c e "  w o r k  on 
p u b l i c  st re et s,  r o a d s  or h i g h w a y s ?

T h e  a p p l i c a b i l i t y  of the L i t t l e  D a v i s - B a c o n  
A c t  to p a r t i c u l a r  p u b l i c  p r o j e c t s  in A l a s k a  has  be e n 
a d d r e s s e d  in at l e a st  t h r e e  p r i o r  o p i n i o n s  fro m this 
o f f i c e .  An A u g u s t  1977 m e m o r a n d u m  c o n c l u d e d  that  a 
c o n t r a c t  for w i n d o w  w a s h i n g  s e r v i c e s  b e t w e e n  the state 
and a p r i v a t e  c o n t r a c t o r  w a s  n o t  s u b j e c t  to the p r o v i­
sio n s  of AS  36 (Ronald W. L o r e n s e n ,  A u g u s t  5, 1977). A  
M a r c h  1981 m e m o r a n d u m  found th at  c o n t r a c t s  for s n o w  
r e m o v a l  fr o m  s ta te  a i r p o r t s  and r o a d s  w e r e  no t c o n­
tr act s for " p u b l i c  c o n s t r u c t i o n "  s u b j e c t  to the r e q u i r e­
m e n t s  of AS  36 (John B. G a g u i n e ,  M a r c h  10, 1981). A  
t h ir d o p i n i o n  in A u g u s t  1979 c o n c l u d e d  that  c o n t r a c t s  
for h i g h w a y  m a i n t e n a n c e  on the N o r t h  S l o p e  H a u l  Road  
w e r e  s u b j e c t  to the p r e v a i l i n g  w a g e  and b o n d i n g  r e q u i r e­
m e n t s  of AS  36 (Larry W o od , A u g u s t  14, 1979). It was  
n o te d in th is  l at t e r  o p i n i o n  th at  m o s t  c o u r t s  have  
f o un d the c o n c e p t s  of " m a i n t e n a n c e’’ and " r e p a i r "  - as 
th ey r e l a t e  to streets,, ro ads  and h i g h w a y s  - to be 
s y n o n y m o u s  for all p r a c t i c a l  p u r p o s e s .

In a d e c i s i o n  just r e l e a s e d ,  the A l a s k a  
S u p r e m e  C o u r t  for the f ir st  time r e v i e w e d  the a p p l i c a­
bi l i t y  of the L i t t l e  D a v i s - B a c o n  A c t  to a s p e c i f i c  
p u b l i c  p r o j e c t .  C ity and B o r o u g h  o f S i t k a  v. C o n s t r u c­
tion and G e n e r a l  L a b o r e r s  Local 942, O p i n i o n  No. 2495 
(Alaska S u p r e m e  C o u r t ,  M a y  7, 1982). T h e  p r i n c i p a l  
issue in th e c a s e  w a s  w h e t h e r  a c o n t r a c t  for the sale 
of t i m b e r  b e t w e e n  the C i t y  and B o r o u g h  of S i t k a  and a 
p r i v a t e  l o g g i n g  c o m p a n y  p r e p a r a t o r y  to a d a m  c o n s t r u c t i o n  
p r o j e c t  w a s  " p u b l i c  c o n s t r u c t i o n "  s u b j e c t  to the w a g e  
p r o t e c t i o n s  a f f o r d e d  by  L i t t l e  D a v i s - B a c o n .  T h e  c o u r t  
h e l d  th a t e v e n  t h o u g h  a t i m b e r  sale  c o n t r a c t  s t a n d i n g  
a l on e m i g h t  n o r m a l l y  be o u t s i d e  the s c o p e  of L i t t l e  
D a v i s - B a c o n ,  it n o n e t h e l e s s  w a s  s u b j e c t  to the Ac t  
b e c a u s e  the s u b j e c t  m a t t e r  of the c o n t r a c t  w a s  " s u b s t a n­
ti a l l y  r e l a t e d "  to " p u b l i c  c o n s t r u c t i o n " .  In m a k i n g  
its d e c i s i o n ,  the c o u r t  r el i e d  h e a v i l y  on fed er al
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r e g u l a t i o n s  u n d e r  the D a v i s - B a c o n  Act , w h i c h  i n d i c a t e d  
t h a t  c l e a r i n g  d o n e  at a d a m  site in p r e p a r a t i o n  for the 
d a m ' s  c o n s t r u c t i o n  w a s  " c o n s t r u c t i o n "  w i t h i n  the 
p u r v i e w  of the D a v i s - B a c o n  Act. A c c o r d i n g l y ,  the c o u r t  
found that  the c l e a r i n g  of t i m b e r  and its s u b s e q u e n t  
sal e w a s  such  an i n t e g r a l  p a r t  of the e n t i r e  da m 
c o n s t r u c t i o n  p r o j e c t  th at  it c o n s t i t u t e d  " p u b l i c  
c o n s t r u c t i o n " .  It r e j e c t e d  S i t k a ' s  c o n t e n t i o n  that  
b e c a u s e  the t i m b e r  sa le  c o n t r a c t  ha d b e e n  s e v e r e d  fro m 
the d am  c o n s t r u c t i o n  c o n t r a c t  it w a s  o u t s i d e  the s c op e 
of L i t t l e  D a v i s - B a c o n  c ov er a g e .

M o r e o v e r ,  the c o u r t  r e a f f i r m e d  t h a t  the 
f u n d a m en ta l  p u r p o s e  of the L i t t l e  D a v i s - B a c o n  A c t  is 
"to a s s u r e  that e m p l o y e e s  e n g a g e d  in p u b l i c  c o n s t r u c t i o n  
r e c e i v e  at l e a s t  the p r e v a i l i n g  w a g e "  an d  t h a t  "the 
f oc us of the Act, q u i t e  c l e a r l y ,  is to the b e n e f i t  of 
the e m p l o y e e s ,  not  the c o n t r a c t i n g  p r i n c i p a l s " .  S l i p  
o p i n i o n  at 15. T h e  c o u r t  a l s o  c i t e d  a l e a d i n g  f ed era l 
case h o l d i n g  that the l a n g u a g e  of the D a v i s - B a c o n  A c t  
and its l e g i s l a t i v e  h i s t o r y  " p l a i n l y  s h o w  that it w a s  
not e n a c t e d  to b e n e f i t  c o n t r a c t o r s ,  b u t r a t h e r  to 
p r o t e c t  t h e i r  e m p l o y e e s  fr o m s u b s t a n d a r d  e a r n i n g s  by 
fi xin g a floor u n d e r  w a g e s  on G o v e r n m e n t  p r o j e c t s . "
C i t y  and B o r o u g h  of S i t k a , s u p r a , sl i p op. at 15 n.ll, 
q u o t i n g  U.S. v. B i n g h a m t o n  C o n s t r u c t i o n  Co., 347 U.S.
171 , 177 (1953) .

T h e  fed era l D a v i s - B a c o n  r e g u l a t i o n s  r e l i e d  
up o n by the A l a s k a  S u p r e m e  C o u r t  in C i t y  an d B o r o u g h  of 
S i tk a d e f i n e  the t e r m s  " c o n s t r u c t i o n 77̂  " p r o s e c u t i o n " , 
" c o m p l e t i o n "  or " r e p a i r "  to m e a n  "all t y p e s  of w o r k 
done on a p a r t i c u l a r  b u i l d i n g  or w o r k  at the site  
t h e r e o f . . .  i n c l u d i n g  w i t h o u t  l i m i t a t i o n, a l t e r i n g ,  
re m o d e l i n g ,  p a i n t i n g  and d e c o r a t i n g ,  the t r a n s p o r t i n g  
of m a t e r i a l s  and s u p p l i e s  to or from the b u i l d i n g  or 
w o r k . . . "  29 C. F. R . § 5.2(g) (1981) ( em ph as is  added ).
On the o t h e r  hand, the s am e r e g u l a t i o n s  d e f i n e  the 
terms " b u i l d i n g "  or "work" to g e n e r a l l y  i n c l u d e  " c o n­
s t r u c t i o n  a c t i v i t y  as d i s t i n g u i s h e d  from m a n u f a c t u r i n g ,  
f u r n i s h i n g  of m a t e r i a l s ,  or s e r v i c i n g  an d m a i n t e n a n c e  
w o r k " . 29 C.F .R . § 5.2(f) (1981) ( em ph as is  adde d) .
U n f o r t u n a t e l y ,  the f ed er al r e g u l a t i o n s  d o  not  e l a b o r a t e
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on the a p p a r e n t  d i s t i n c t i o n  b e t w e e n  " r e pa ir " and 
" s e r v i c i n g  or m a i n t e n a n c e "  work.

Th e  few a u t h o r i t i e s  w h i c h  d i s c u s s  the c o n c e p t s  
of " r e pa ir " and " m a i n t e n a n c e "  as t h e y  r e l a t e  to st ree ts , 
r oa ds and h i g h w a y s  g e n e r a l l y  i n d i c a t e  th a t the t er ms 
are  e s s e n t i a l l y  s y n o n y m o u s .  B l a c k ' s  L a w  D i c t i o n a r y  
(Rev. 4th ed. 1968) d e f i n e s  " r e p a i r s "  as " r e s t o r a t i o n  
to s o u n d n e s s ;  r e p a r a t i o n ;  v/ork d o n e  to p r o p e r t y  to ke ep  
it in good  o r d e r . "  T h e  same a u t h o r i t y  d e f i n e s  " m a i n t e­
nanc e "  as "acts of re pa i r  and o t h e r  acts  to p r e v e n t  a 
d e c li ne , la ps e or c e s s a t i o n  fr o m e x i s t i n g  s t a t e  or 
c o n d i t i o n " .  " M a i n t a i n "  as us ed  in a s t at e s t a t u t e  
r e f e r r i n g  to m a i n t e n a n c e  of r oa ds  i n c l u d e s  the w o r d  
" r ep ai r" . W e i h e r  v. P h i l l i p s , 133 N.E. 67, 68 (Ohio 
1921). T h e  w o r d s  "m a i n t a i n "  and  "re pa i r" , w h e n  a p p l i e d  
to a stree t,  p r a c t i c a l l y  m e a n  on e  and the same thing. 
B a r b e r  A s p h a l t  P a v i n g  Co. v. B e z e l , 56 S.W. 449, 451 
(Mo. 1900); V e r d i n  v. C i t y  of St. L o u i s , 33 S.W. 480,
494 (Mo. 1895);. T o  "ma in ta in " m e a n s  to p r e s e r v e  o r 
k e e p  in an e x i s t i n g  state or c o n d i t i o n  an d e m b r a c e s  
acts  of r e p a i r  and o t h e r  acts to p r e v e n t  a d e c l i n e ,  
la pse or c e s s a t i o n  from tha t s t ate  or c o n d i t i o n ,  and 
i n c l u d e s  the idea of k ee pi ng  in r ep a i r  b u t  has m u c h  
b r o a d e r  m e a n i n g  i n v o l v i n g  the c o n c e p t  of s u p p o r t i n g ,  
s u s t a i n i n g ,  c a r r y i n g  on and c o n t i n u i n g .  S t a t e  F a r m  
M u t u a l  A u t o m o b i l e  I n s u r a n c e  Co. v. Pan A m e r i c a n  I n s u r a n c e  
C o ., 4 37 S.W. 2. d 542, 545 ( T e x . 1969) , q u o t i n g  M o r r i s  
v. A m e r i c a n  L i a b i l i t y  & S u r e t y  C o . , 185 A. 201, 202 
(Ra. 1936).

F r o m  the a b o v e  a u t h o r i t i e s  it a p p e a r s  to us 
that the c o n c e p t s  of "r e pa ir " and " m a i n t e n a n c e "  are 
c l o s e l y  r e l a t e d  and in mo st  c a s e s  m e a n  the same thing.
All r e p a i r s  by d e f i n i t i o n  are a form of m a i n t e n a n c e ,  
h o w ev er , not all ac t s of m a i n t e n a n c e  c o n s t i t u t e  repairs. 
F o r  e x a m p l e ,  we  d o not b e l i e v e  th at  s t r e e t  sweeping., 
w i n d o w  w a s h i n g ,  s n o w  renoval, or the c l e a n i n g  of p u b l i c  
b u i l d i n g s  are in and  of t h e m s e l v e s  acts  of r ep a i r  
W i t h  r e s p e c t  to w o r k  on p u b l i c  roads and h i g h w a y s ,  we  
b e l i e v e  th a t the c o n c e p t  of "re pa ir " u n d e r  the L i t t l e  
D a v i s - B a c o n  A c t  r e q u i r e s  that the t e r m  be d e f i n e d  in 
its b r o a d e s t  sense, c o n s i s t e n t  w i t h  the b r o a d  s t a t u t o r y
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p u r p o s e  r e c o g n i z e d  b y  the A l a s k a  S u p r e m e  C o u r t  in its 
r e c e n t  C i t y  and B o r o u g h  of S i t k a  o p i n i o n .  A s a g e n e r a l  
g u i d e l i n e ,  t h e r e f o r e ,  w e  b e l i e v e  " r e pa ir "  i n c l u d e s  the 
e x c a v a t i o n  of m u d h o i e s  and p o t h o l e s ,  the h a u l i n g  and 
p l a c i n g  of any  a d d i t i o n a l  m a t e r i a l  or fill on the 
r oa dw ay , the g r a d i n g  or r e s h a p i n g  of n e w l y  a d d e d  
m a t e r i a l s ,  and the c o r r e c t i o n  or r e p l a c e m e n t  of d a m a g e d  
c ul ve r t s ,  f e n c e s  or g u a r d r a i l s .  On th e o t h e r  hand, w e  
b e l i e v e  th a t the g r a d i n g  or s m o o t h i n g  of an existing- 
r o a d w a y  s u r f a c e ,  th e s t r a i g h t e n i n g  or r e s h a p i n g  of 
s h o u l d e r s ,  s l o p e s  and d i t c h e s ,  and the u n p l u g g i n g  or 
c l e a n i n g  of c u l v e r t s  a r e  m e r e l y  " m a i n t e n a n c e "  a c t i v i t i e s  
a nd w o u l d  not i n d e p e n d e n t l y  be s u b j e c t  to the L i t t l e  
D a v i s - B a c o n  A c t  u n l e s s  o t h e r w i s e  " s u b s t a n t i a l l y  r e l a t e d "  
to o n g o i n g  c o n s t r u c t i o n  or repair.

W e  r e c o g n i z e  that the d i s t i n c t i o n  b e t w e e n  
" r e p a i r "  an d  " m a i n t e n a n c e "  is o f t e n  a d i f f i c u l t  one to 
d e f i n e  in p r a c t i c a l  terms, a n d that it is n o t p o s s i b l e  
to set cu t an e x h a u s t i v e  list of i l l u s t r a t i v e  e x a m p l e s .  
We  w o u l d  note, h o w e v e r ,  that f r e q u e n t l y  the " p r i n c i p a l  
p u r p o s e "  of the o v e r a l l  p r o j e c t  w i l l  ai d  in the d e t e r m i­
na t i o n  of w h e t h e r  a c o n t r a c t  c a l l s  for c o n s t r u c t i o n  nr  
r e p a i r  on the on e hand,, or m a i n t e n a n c e  or s e r v i c i n g  on 
the o th e r .  See, e . g . , 29 C.F .R . §§ 4 . 1 1 5 - 4 . 1 3 2  (1981) 
( M c N a m a r a - 0 'H a r a  S e r v i c e  C o n t r a c t  A c t  r e g u l a t i o n s ) .  As 
the A l a s k a  S u p r e m e  C o u r t  n o t ed  in C i t y  and B o r o u g h  of 
S i t k a , it is the n a t u r e  of the s p e c i f i c  w o r k  as we 11 as 
the r e l a t i o n s h i p  of t ha t  w o r k  to the o v e r a l l  p r o j e c t  
w h i c h  are the s a l i e n t  c o n s i d e r a t i o n s .  S l i p  o p i n i o n  
at 15.

F i n a l l y ,  it s h o u l d  be e m p h a s i z e d  th at  the 
D e p a r t m e n t  of L a b o r  is the s ta te  a g e n c y  a u t h o r i z e d  
u n d e r  A S 3 6 . 0 5 . 0 3 0  to m a k e  final d e t e r m i n a t i o n s  of 
s t a t u t o r y  c o v e r a g e  u n d e r  the L i t t l e  D a v i s - B a c o n  Act.
C i t y  an d B o r o u g h  of S i t k a , s u p r a , S l i p  Op. at 5. Se e 
a l s o  29 C. F. R.  § 5. 12  (1981), O t h e r  s t a t e  a g e n c i e s  or 
p o l i t i c a l  s u b d i v i s i o n s  a w a r d i n g  c o n t r a c t s  for p u b l i c l y  
f i n a n c e d  w o r k  s h o u l d  be a d v i s e d  to r e f e r  a n y  q u e s t i o n s  
or u n c e r t a i n t i e s  r e g a r d i n g  L i t t l e  D a v i s - B a c o n  c o v e r a g e
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to the D e p a r t m e n t 1s W a g e  and Ho u r A d m i n i s t r a t i o n  for 
r e s o l u t i o n  p r i o r  to  the c o m m e n c e m e n t  of the p r o j e c t .

cc: D o n a l d  R. W i l s o n ,  W a g e  and H o u r  A d m i n i s t r a t i o n
R o n a l d  W. L o r e n s e n ,  D e p u t y  A t t o r n e y  G e n e r a l

C

c



O c t o b e r  11, 1978

P e r f o r m a n c e  o f  Public 
C o n s t r u c t i o n  .Projects by 
M u n i c i p a l i t i e s ; A.G. File 
No. J - 6 6 - 1 9 5 - 7 9

This is in r e s p o n s e  to y o u r  r e c e n t  r e q u e s t  for our 
advice as to w h e t h e r  m u n i c i p a l  govern m e n t s  m a y  p r o p e r l y  
carry out their public c o n s t r u c t i o n  proje c t s  by u s i n g  their 
own e mployees u nder a " f o r c e - a c c o u n t "  s y s t e m  w h i c h  utilizes 
p r i v a t e  contractors, if at all, solely to p r o v i d e  overall 
" h a n d s - i n - p o c k e t "  m a n a g e m e n t  and s u p e r v i s i o n  of the project.
Also, if m u n i c i p a l i t i e s  m a y  p e r f o r m  their own p u b l i c  const ruction 
in this manner, y o u  w o n d e r  w h e t h e r  they are subject to the 
provis i o n s  of AS 36.05, r e l a t i n g  to the p a y m e n t  o f  p r e v a i l i n g  
wages on p u b l i c  c o n s t r u c t i o n  contracts.

As w e  u n d e r s t a n d  the sit uation about w h i c h  y o u  are 
inquiring, at least one o r g a n i z e d  b o r o u g h  in the state does 
not carry out its public c o n s t r u c t i o n  pi 'ects b y  h i r i n g  
pr ivate c o n s t r u c t i o n  c o nt ractors to p e r f o r m  all p hase s of 
the w o r k  and complete the project. Instead, it hires p r ivat e 
c ontractors  to p e r f o r m  only the m a n a g e m e n t  and s u p e r v i s o r y  
functions n e c e s s a r y  to a c c o m p l i s h  the p r o j e c t  for the borough, 
but requires that the contra c t o r  utilize  b o r o u g h  emp loyees 
to a c t u a l l y  do the c o n s t r u c t i o n  work. We see no legal 
i m p e d i m e n t  to a b o r o u g h  doing all or any p o r t i o n  of its 
public  c o n s t r u c t i o n  p r o j ects on its own in this manner.

As to w h e t h e r  A S  36.05 applies to a b o r o u g h  w h i c h  
accomp l i s h e s  its public c o n s t r u c t i o n  proje c t s  by u s e  of its 
own e m p l oyees u n d e r  a "force ac count" system, we think the 
answer is c l e a r l y  that it does not. AS 36.05.010, w h i c h  
establ i s h e s  the scope of the r e q u i r e m e n t  of p a y m e n t  of 
p r e v a i l i n g  w a g e s  under AS 36.05, speaks only in terms of the 
duty of " c o n t r a c t o r s "  and " s u b - c o n t r a c t o r s "  w h o  p e r f o r m  w o r k  
on public c o n s t r u c t i o n  in the state. It does not state that 
p o l i t i c a l  su bdiv i d i o n s  p e r f o r m i n g  such w o r k  m u s t  p a y  p r e v a i l i n g  
wages. N o r  does it state that all employ ees w o r k i n g  on 
p u b l i c  c o n s t r u c t i o n  p r o j e c t s  are e n t i t l e d  to be p a i d  in 
accord a n c e  w i t h  p r e v a i l i n g  wages. Thus, w h i l e  it appears 
that AS 36.05 w o u l d  apply to a m u n i c i F  lity's c o n t r a c t o r  for 
m a n a g e m e n t  services on a public c o n s t r u c t i o n  project, it 
does not app ly to the m u n i c i p a l i t y  in c a r r y i n g  out such 
project s w i t h  its own employees.

^ D a l e  Cheek, D i r e c t o r  
W a g e  & H o u r  D i v i s i o n  
D e p a r t m e n t  of L a b o r
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Honorable A l b e r t  P. Adams 
R e p r e s e n t a t i v e  
A l a s k a  State L e g i s l a t u r e  
Pouch V
Juneau, A l a s k a  99811

Re: A p p l i c a t i o n  of Little
Da v i s - B a c o n  Act 
(AS 36.05) to designated 
grants
Our file: 366-267-83

Dear R e p r e s e n t a t i v e  Adams:

Y o u  have r e q u e s t e d  our o p i n i o n  w h e t h e r  construction 
contracts m a d e  by n o n - g o v e r n m e n t a l  entities w h i c h  are financed by 
state- f u n d e d  grants are subject to the provisions of the Little 
Da v i s - B a c o n  Act (AS 36.05) regarding p a yment  of prevai l i n g  wages 
to emplo y e e s  w o r k i n g  on public construction. You cite examples 
of grants m a d e  for a day care center, a "human services complex," 
and a p ubl ic works facility. These gr ants were made by a p p r o p r i­
ations in w h i c h  the grantees were s p e c i f i c a l l y  designated. In 
each case the gran tee is a private n o n - p r o f i t  corporation.

The grants to w h i c h  you r e f e r  are commonly kn own as 
design ated grants and are governed by the provisions of AS 37.-
05.316 (Grants to N a m e d  Recipients). A n o t h e r  category of d e s i g­
nated grant w h i c h  is u s e d  to construct capital improvements in 
un i n c o r p o r a t e d  communities is an U n i n c o r p o r a t e d  C o m m unity Grant 
under AS 37.05.317. B e cau se an u ninco r p o r a t e d  community is not a 
legal entity and therefore lacks the c a p aci ty to rec eive and a d­
mini s t e r  a grant of public funds, AS 37.05.317(2) authorizes the 
Depart m e n t  of C o m m u n i t y  and Regional A f f a i r s  to make the grant to 
a priv ate n o n - p r o f i t  c o rpo ration or f e d e rally r ecognize d tribal 
council w h i c h  is r e p r e s e n t a t i v e  of the u n i n c o r p o r a t e d  community. 
We r e c e n t l y  e x p r essed our view  that c o n s t r u c t i o n  contra c t e d  out 
by such  an o r g a n i z a t i o n  for an u n i n c o r p o r a t e d  com munity with 
grant funds p r o v i d e d  by the state u n d e r  AS 37.05.317 is subject 
to the provisions of the Little D av is-Bacon Act. 1982 Inf. Op.
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A t t ' y  Gen. (October 5) 1/ A  third ca tegory of grants, Grants to
M u n i c i p a l i t i e s  u n d e r  AS 37.05.315, provides state funds for a 
v a r i e t y  of local projects and a ctivi ties direc tly to established 
polit i c a l  subdivisions of the state. The r e qu irements of Little 
D a v i s - B a c o n  clearly apply to const r u c t i o n  projects cont ra c t e d  out 
u n d e r  those grants.

Y o u  n o w  ask w h e t h e r  c o n s t r u c t i o n  contr a c t e d  out by n o n­
governmental entities w i t h  grants m a d e  un der AS 37.05.316 are 
also subject to that Act. We co ncl u d e  that the a nswer to your 
q u e s tion w i l l  depend u p o n  the n a t u r e  of the p a r t i c u l a r  project 
b e i n g  carried out b y  the grantee. If the project or improvement 
involves the u n d e r t a k i n g  or p r o v i s i o n  of traditional government 
facilities, services, or activities it is c o vered b y  the Act, 
despite the n o n - g o v e r n m e n t a l  status of the entity c ontrac ting out 
the work. However, if the work c o n t r a c t e d  out is not like that 
tradi t i o n a l l y  carrifed out or p r o v i d e d  b y  government, it is not 
covered by Little Davis-Bacon. In o r d e r  to define the line b e­
tween those projects covered by the A c t  and those w h i c h  are not, 
we r e c o m m e n d  the a d o p t i o n  by the D e p a r t m e n t  of Labor of r e g u l a­
tions setting out the standards a p p l i c a b l e  to d et ermining w h e t h e r  
projects u n d e r t a k e n  by affected g r a ntee s will be cons idered as 
covered or non-covered. By adopting regulations the department 
will put those entities on notice of their potentia l obligations 
under the Act and help assure u n i f o r m  and consistent d e t e r m i n a­
tions of coverage or non-coverage. O u r  reaso n i n g  follows.

The fundamental requir ement of the L itt le Davis-Bacon 
Act is set out in AS 36.05.010'which  provides, in p e r t inen t part, 
as follows:

Sec. 36.05.010. W A G E  RATES ON PUBLIC C O N­
STRUCTION. A  contractor or s u b cont ractor w h o  p e r­
forms w o r k  on public c o n struc tion in the state, as 
defined by AS 36.95.010(3), shall pay not less 
than the current prevailing wages for w o r k  of a 
similar n a t u r e  in the r e g i o n  in w h i c h  the w o r k  is 
d o n e .

1/ W e  note that our October 5, 1982 o p inion i ncorr ectly r e­
fer r e d  to grants made u n d e r  AS 37.05.315, w h i c h  deals with grants 
to o r g a n i z e d  municipalities. This w a s  obvio usly a typographical 
error as the p r o b l e m  w h i c h  it addressed involved an U n i n c o r p o­
rated Commun ity Grant, w h i c h  is covered by AS 37.05.317.
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"Public construction" is defined in AS 36.95.010(3) as follows:

(3) "public construction" or "public works" 
m eans the on-site field surveying, erection, r e­
habilitation, alteration, extension or repair, 
i ncluding painting or redeco r a t i n g  of buildings, 
highways or other improvements to real property 
under c ontract for the state, a poli tical s u b­
division of the state, or a regional school board 
w i t h  respect to an educa tional facility under AS 
14.08.161;

The answer to your q u e stion essentiall y revolves a round w h ether 
w o r k  carried out w i t h  public funds by a designate d grantee is 
"public construction" w i t h i n  the m e a n i n g  and purpose of the 
Little Davis- B a c o n  Act. This is a question w h i c h  has yet to be 
ad d r e s s e d  by the A laska courts and, while  we believe the courts 
w o u l d  follow the analysis which w e  apply here., we obviously 
cannot guarante e that our v i e w  w i l l  ultima t e l y  be adopted by 
them. 2 /

In 1982, the Alaska Supreme Court adopted an expansive 
v i e w  of the concept of "public construction" under Little Davis- 
Bacon. City and Borough of Sitka v. C onstruction and General 
Laborers Local 9 4 2 , 644 P. 2d TZ7 (Alaska 1982) . Th the Sitka 
d e c i s i o n , the court ex pressly stated that "[t]he fundamental p u r­
pose of Little Davis- B a c o n  is to assure that employees engaged in 
p ublic c o nstruc tion receive at least the prevailing wage." It 
went on to emphasize that "[t]he focus of the act, quite clearly, 
is to the b e nefit of the employees, not the contracting p r i n c i­
pals." Sitka, 644 P2d at 232.

2/ It is p a r ticul arly important to keep in mind that our view 
m ay or m a y  not be a d op ted by the courts where, as here, the 
statutes w i t h  which we deal create certain rights and obligations 
on non-g o v e r n m e n t a l  third parties (e.g., contractors and workers) 
which, unlike state agencies, are not b o u n d  to adhere to the a d­
vice of the A t t o rney General. That precise situation arose in 
City i:nd Borough of Sitka v. Const ruction and General Laborers 
Local 942, 644 P. 2d 227 (Alaska 1982) where the Alaska Supreme 
Court expr essly rejected an earlier w r i t t e n  determination by the 
A t t orney General's Office that the Act did not apply to the facts 
of that case.
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In deciding that the contract at issue in Sitka was 
subject to L i ttle Davis-Bacon, the Supreme Court expre ssly r e­
ject e d  the argument that it was not covered because it was not in 
the form of a traditional constr u c t i o n  contract. The City of 
Sitka h a d  argued that the contract should be v i e w e d  in isolation 
as a timber sale contract, u n c o n n e c t e d  w i t h  the contract for the 
const r u c t i o n  of a dam, even though the timber to be sold and 
cleared under  that contract was to be r e m o v e d  in order to make 
the site suitable for constructio n of the dam. The court refused 
to f ollow Sitka's argument, however, saying that to do so "unduly 
exalts f o r m  over substance." Sitka, 644 P2d at 232.

Similarly, w e  believe that the court w o u l d  reject the 
ap plication  of r i g i d  tests w h i c h  w o u l d  only inquire w h e t h e r  a 
p articular project was ow ned by a govern m e n t a l  entity or w h e t h e r  
the project was b e ing carried out u n d e r  contract w i t h  a g o v e r n­
mental entity. 3 / Certainl.y, in most situations it is to be 
antici p a t e d  that a "public work" w i l l  be owned by a governmental 
entity. However, n o t h i n g  in Littl e Dav is- B a c o n  expressly  r e­
quires governmental ownership of the project. While ownership 
may often be indicativ e of the "public" n ature of a particular 
project, w e  do not believe it is n e c e s s a r i l y  determinative. 
Similarly, the Act is riot limited to projects under contract w i t h  
the state or a politica l subdivision. In fact, the statute', at 
AS 36.95.010(3) express ly defines "public c onstruction" as p r o­
jects under contract for the state or a political subdivision, 
indicating that the legislature clearly had in m i n d  ap plication 
of a broader test for Little D avis- B a c o n  coverage than a simple 
m echanical inquiry into the status of the contrac ting entity.

3 / A  rigid a p plicat ion of strict rules for determi ning w h ether
a project is public construction" could afford the opportunic y 
to circumvent or evade Little Davis- Bacon simply by funding c o n­
struction of projects such as roads, fire halls, police stations, 
or school buildings through designated  grants. We do not believe 
our Supreme Court XTOuld permit such a result. '"While the i n g e­
nuity of m an is apparentl y limitless, the court has h e M  w i t h  
u n v a rying  regularity that one m< not do by indirection wha t is 
forbidden directly."' Sheldon ;ackson College v. State, 599 P . 2d 
127, 132 (Alaska 1979), quoting W o l m a n  v. Essex. 342 F . S u d d . 399. 
415 (S.O. Ohio 1972). -------
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As in the Sitka case, the test to be applied in deter-
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m i n i n g  w h e t h e r  a p arti cular project is "public construction" s u b­
ject to the provisions of the Act is a functional one w h i c h  
inquires into the nature of the p r oject  u n d e r  contract and its 
relat i o n s h i p  to the purposes of L i t tle Davis-Bacon. We believe 
that test is one w h i c h  looks, among other things, to the n a tu re 
of the project itself to deter mine w h e t h e r  it is the kind of p r o­
ject or a ctivity w h i c h  is traditiona lly u n d e r t a k e n  by government. 
If it is, and if public monies are utilized, the Act applies, 
irrespe ctive of questions of "ow nership" and contractor status.

We arrive at our c onclusion bas ed bot h on our reading
of the Sitka case and because of the similar approach taken by 
the U.S. Depart ment of Labor in applying the federal Davis-Ba con 
Act (40 U.S.C. § 276a, et seq.). The definition of "public 
bu i l d i n g "  or "public work" for purposes of the federal Act is set 
out at 29 CFR § 5.2(h) and provides, in pertinent part, fol­
lows :

(h) The term "public building" or "public _ 
work" includes b u i l d i n g  or work, the construction, 
prosecution, completion, or repair of which, as 
defined above, is carrie d on directly by authority 
of or with funds of a Federal agency to serve the 
interest of the general public regardless of 
wh e t h e r  title thereof is in a Federal agency.

The Alaska Supreme Court expr essly stated in Sitka that, because 
L i ttl e D a vis-Bac on is m o d e l e d  after the f e d e r a l n e t  and because 
the federal regulations implementing that Act w e r e  adopted before 
Ao 36.95.010(3) defining "public construction" became law in 
1972, it "will look to the federal regulations construing Davis- 
Bacon for assistance in interpret ing Little Davis-Bacon." Sitka 
at 231, n.8.

The tesv w hich w e  have stated, w hile r elatively simple
to set out, m a y  prove difficult to apply to some kinds of p r o­
jects. Obviously, some projects such as roads, airports, sewers, 
mu n i c i p a l  buildings and school buildings are traditi onally g o v­
ernme n t a l  in nature. Others, such as const ruction of w o men 's 
shelters, day care centers, and animal shelters, while serving a 
"public purpose", k j  have probably not traditionally been con-

47 Of course, any e xpenditu re of state funds, w h e t h e r  through a 
g o ver nmental entity or a private organization must be made for a 
public purpose." Article IX, sec. 6, A l a s k a  C o n s t i t u t i o n .
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structe d b y  government. However, there wil l u n d o u b t e d l y  remain  a 
"gray area" of projects w h i c h  cannot be readi ly chara c t e r i z e d  as 
either g o vernmental or n o n - g o v e r n m e n t a l  like h e a l t h  care f a c i l i­
ties and po wer g e n e r a t i o n  and d i s t r i b u t i o n  facilities. These 
kinds of projects are sometimes p r o v i d e d  by government, sometimes 
b y  private entities, and sometimes b y  b o t h  in the v e r y  same c o m­
munity. In order to cla rify the gr ay area and provide a basis 
for entities who receive d e s i g n a t e d  grants and w h o  m a y  therefore 
be subject to Little D a v i s - B a c o n  to determin e w h e t h e r  their p r o­
ject is subject to the requir e m e n t s  of the Act, we re commend to 
the Departme nt of Labor, b y  copy of this letter to Comm issioner 
Robison, that it adopt regulatio ns setting out the kinds of tests 
or factors w h i c h  it w i l l  apply in e n f o r cing the Act. 5/ By 
doing so, that departme nt w i l l  assure that desig nated grantees 
have n o t i c e  of their p o t e n t i a l  obliga t i o n s  u nde r L ittle Davis- 
Bacon and that determi nations m a d e  b y  it are u n i f o r m l y  and c o n­
sisten tly applied.

If y o u  have any further questions reg arding the scope 
of Little Davis-Bacon, please let us know.

R W L :vrb

cc: J i m  Robison
Co m mi ssioner 
D epartment of Labor

5/ The Alaska Supreme Court e x p r essly a c k n o w l e d g e d  Labor's 
authority, u nder AS 36.05.030, to determine w h e t h e r  a contract is 
subject to Littl e D a v i s - B a c o n  in Sitka at 229. The kinds of f a c­
tors w h i c h  might be a p plied could include, among others, ultimate 
o w n e rship of the facility, who the intended operat or and/or user 
will be, and who will bear the costs of operati ng and m a i n t a i n i n g  
the facility.

Sincerely,

Ronald  W. Lorer.sen 
Deputy A t t o r n e y  General
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H o n o r a b l e  A l b e r t  P. A d a m s  
R e p r e s e n t a t i v e  
A l a s k a  State L e g i s l a t u r e  
Po u c h  V
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Re; A p p l i c a t i o n  of L ittl e 
D a v i s - B a c o n  A ct 
(AS 36.05) to designated 
grants
O u r  file: 366-267-83

D e a r  R e p r e s e n t a t i v e  Adams:

Y ou h a v e  r e q u e s t e d  our o p i n i o n  w h e t h e r  constr u c t i o n  
c ontracts m a d e  b y  n o n - g o v e r n m e n t a l  entities w h i c h  are f i n a n c e d  by 
s t a t e - f u n d e d  grants are subject to the p r o v i s i o n s  of the Little 
D a v i s - B a c o n  A c t  (AS 36.05) r e g a r d i n g  p a y m e n t  of preva^ ing wages 
to employe es w o r k i n g  on p u b l i c  construction. Y o u  cite examples 
of grants m a d e  for a day car. center, a "human services complex," 
and a p u b l i c  w o r k s  facility. T hese  grants w e r e  m a d e  b y  a p p r o p r i­
ations in w h i c h  the g r a n t e e s  w e r e  s p e c i f i c a l l y  designated. In 
each case the g r a n t e e  is-a p r i v a t e  n o n - p r o f i t  corporation.

The g r ant s to w h i c h  y o u  r e f e r  are c o m m o n l y  k n o w n  as 
d e s i g n a t e d ' g r a n t s  and are g o v e r n e d  by the p r o v i s i o n s  of AS 37.-
05.316 (Grants to N a m e d  Recipients).  A n o t h e r  c a t e g o r y  of d e s i g­
na t e d  grant w h i c h  is u s e d  to c o n s truct capital i mprov e m e n t s  in 
u n i n c o r p o r a t e d  c o m m u n i t i e s  is an U n i n c o r p o r a t e d  C o m m u n i t y  Grant 
u n d e r  AS 37.05.317. B e c a u s e  an u n i n c o r p o r a t e d  c o m m unity is no t a 
legal e n t i t y  a n d  t h e r e f o r e  lacks the c a p a c i t y  to r e c e i v e  and a d­
m i n i s t e r  a grant of p u b l i c  funds, AS 37.05.317(2) autho r i z e s  the 
D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  A f f a i r s  to m a k e  the grant to 
a p r ivat e n o n - p r o f i t  c o r p o r a t i o n  or f e d e r a l l y  r e c o g n i z e d  tribal 
council w h i c h  is r e p r e s e n t a t i v e  of the u n i n c o r p o r a t e d  community. 
We r e c e n t l y  e x p r e s s e d  our v i e w  that c o n s t r u c t i o n  c o n t r a c t e d  out 
by such an o r g a n i z a t i o n  for an u n i n c o r p o r a t e d  c o m m u n i t y  w i t h  
grant funds p r o v i d e d  by the state u n d e r  A S  3 7 . 0 5. 317 is subject 
to the p r o v i s i o n s  of the L i t t l e  D a v i s - B a c o n  Act. 1982 Inf. Op.

0 3 .C 5 LH
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A t t ' y  Gen. (October 5) 1/ A  third c a t e g o r y  of grants, Grants to
M u n i c i p a l i t i e s  u n d e r  AS 37.05.315, p r o v i d e s  state funds for a 
v a r i e t y  of local p r o j e c t s  a n d .activi t i e s  d i r ectly to e s t a b l i s h e d  
p o l i t i c a l  subdiv i s i o n s  of the state. The requir e m e n t s  of L i t t l e  
D a v i s - B a c o n  c l e a r l y  a pply to c o n s t r u c t i o n  projec ts contra c t e d  out 
u n d e r  those grants.

Y o u ' n o w  ask w h e t h e r  c o n s t r u c t i o n  c o n t r a c t e d  out by n o n­
gov e r n m e n t a l  e n t ities w i t h  grants m a d e  u n d e r  A S  37.05.316 are 
also subject to that Act. W e  c o n clude that the a nswer to your 
q u e s t i o n  w i l l  d e p e n d  u p o n  the n a t u r e  of the p a r t i c u l a r  proj ect 
b e i n g  c a r r i e d  out b y  the grantee. If the p r oject or i mp rovement 
involves the u n d e r t a k i n g  or p r o v i s i o n  of t raditional  g o v e r n m e n t  
facilities, services, or a ctivit ies it is c o v e r e d  b y  the Act, 
d e spi te the n o n - g o v e r n m e n t a l  status of the entity c o n t r a c t i n g  out 
the work. However, if the w o r k  c o n t r a c t e d  out is not like that 
t r a d i t i o n a l l y  c a r r i e d  out or p r o v i d e d  b y  government, it is not 
c o v ered b y  L i t t l e  Davis-Bacon . In order to define the line b e­
tween those p r o je cts c o v e r e d  by the A c t  and those w h i c h  are not, 
w e  r e c o m m e n d  the a d o p t i o n  by the D e p a r t m e n t  of Labor of r e g u l a­
tions s e ttin g out the s tandards a p p l i c a b l e  to determ i n i n g  w h e t h e r  
p r o jects u n d e r t a k e n  by a f f e c t e d  g r a n t e e s  w i l l  be c o n s i d e r e d  as 
c o v e r e d  or n o n - c o v e r e d .  • By a d o p t i n g  regu la t i o n s  the d e p a r t m e n t  
w i l l  put those e n t itie s on n o t i c e  of their poten t i a l  obligations 
u n d e r  the A c t  and h e l p  a s sure u n i f o r m  and cons istent d e t e r m i n a­
tions of c o v e r a g e  or n o n - c o v e r a g e .  O u r  r e a s o n i n g  follows.

The f u n d a m e n t a l  r e q u i r e m e n t  of the L i t t l e  D a v i s - B a c o n  
A c t  is set out in AS 3 6 . 0 5 . 0 1 0 - w h i c h  provides, in p e r t i n e n t  part, 
as' follows:

Sec. 36.05.010. W A G E  R ATES ON P UB LIC C O N­
STRUCTION. A  c o n t r a c t o r  or s u b c o n t r a c t o r  w h o  p e r­
forms w o r k  on p ublic c o n s t r u c t i o n  in the state, as 
d e f i n e d  b y  AS 3 6 . 95. 010(3), shall p a y  n o t  less 
than the c u rr ent p r e v a i l i n g  w a g e s  for w o r k  of a 
similar  n a t u r e  in the r e g i o n  in w h i c h  the w o r k  is 
done.

1/ We n o t e  that o ur O c t o b e r  5, 1982 o p i n i o n  i n c o r r e c t l y  r e­
f e r r e d  to grants m a d e  u n d e r  AS 37.05.315, w h i c h  deals w i t h  grants 
to o r g a n i z e d  m u n i c i p a l i t i e s .  This was o b v i o u s l y  a typog r a p h i c a l  
error as the p r o b l e m  w h i c h  it a d d r e s s e d  i n v o l v e d  an U n i n c o r p o­
rated C o m m u n i t y  Grant, w h i c h  is c o v e r e d  by AS 37.05.317.
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"P u b l i c  const r u c t i o n "  is d e f i n e d  in AS 36.95.010(3) as follows:

(3) " p u b lic construct ion" or "public works" 
m e a n s  the o n - s i t e  fie ld surveying, erection, r e­
hab i l i t a t i o n ,  alteration, e x t e n s i o n  or repair, 
i n c l u d i n g  p a i n t i n g  or r e d e c o r a t i n g  of buildings, 
h i g h w a y s  or o t h e r  improvements to real property 
u n d e r  con tract for the state, a p o l i t i c a l  s u b­
divi s i o n  of the state, or a r e g i o n a l  school board 
w i t h  respect to an e duca tional f acility u n d e r  AS 
14.08.161;

The a n swer to your q u e s t i o n  e s s e n t i a l l y  r evolves a r o u n d  vrhether 
w o r k  c a r r i e d  out w i t h  p ublic funds by a d e s i g n a t e d  grantee is 
" p u b l i c  c o n s t r u c t i o n "  w i t h i n  the m e a n i n g  .and purpose of the 
L i t t l e  D a v i s - B a c o n  Act. This is a q u e s tion w h i c h  has yet to be 
a d d r e s s e d  by the A laska court:? and, w h i l e  w e  b e liev e the courts 
w o u l d  f o l l o w  the analysis w h i c h  w e  apply here, w e  obviously 
c annot g u a r a n t e e  that our v i e w  w i l l  u l t i m a t e l y  be adopted by 
t h e m . 2 /

In 1982, the A l a s k a  Supreme Court adopted an expansive 
v i e w  of the concept of "public c o n structi on" u nder Little Davis- 
Bacon. C ity and Borough of Sitka v. C o n s t r u c t i o n  and General 
L a b o r e r s  L o c al 9 4 2 , 644 P’.TH 277 ( A l  a ska 1982) . In the Sitka 
d e c i s i o n , the court e x p r e s s l y  stated that "[t]he fundamental p u r­
pose of L i t t l e  D a v i s - B a c o n  is to assure that employees e n g aged in 
p u b l i c  c o n s t r u c t i o n  r e ceive at least the p r e v a i l i n g  wage." It 
w e n t  on to e m p h asize  that "[t]he focus of the act, quite clearly, 
is to the b e n e f i t  of the employees, not the c o n t r a c t i n g  p r i n c i­
pals." S i t k a , 644 P2d at 232.

2 / f.t is p a r t i c u l a r l y  important to k e e p  in m i n d  that our v i e w  
m a y  or m a y  not be a d o p t e d  by the courts where, as here, the 
s tatutes w i t h  w h i c h  w e  deal create c e r t a i n  rights and obligatio ns 
on n o n - g o v e r n m e n t a l  third parties (e.g., c ontracto rs apd workers) 
which, u n l i k e  state agencies, are not b o u n d  to adhere to the a d­
vice of the A t t o r n e y  General. That p r e c i s e  s i t u ation arose in 
City and B o r o u g h  of Sitka v. C o n s t r u c t i o n  and G e n e r a l  Laborers 
L o c a l  942, 644 P. 2d 227 (Alaska 1982) w h e r e  the A l a s k a  Supreme 
Court e x p r e s s l y  r e j e c t e d  an e a r lier w r i t t e n  d e t e r m i n a t i o n  by the 
A t t o r n e y  G e n e r a l ' s  Office that the Act did not apply to the facts 
of that case.
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In deci ding that the contract at issue in Sitka was 
subject  to L i t t l e  Davis-Bacon, the Supreme Court e xpressly r e­
jec t e d  t he argum ent that it was not c o vered b e c a u s e  it was n o t  in 
the f o r m  of a traditional c o n s t r u c t i o n  contract. The City of 
Sitka h a d  a r gued that the contract should be v i e w e d  in isolation  
as a t i mber sale contract, u n c o n n e c t e d  w i t h  the contract for the 
c o n s t r u c t i o n  of a dam, e v e n’ though the timber to be sold and 
c l eared u n d e r  that contract was to be r e m o v e d  in order to m a k e  
the site suitable for c onstr u c t i o n  of the dam. The court r e f u s e d  
to f o l l o w  Sitka's argument, however, saying that to do so "unduly 
exalts f o r m  over substance." S i t k a , 644 P2d at 232.

Similarly, w e  b e l i e v e  that the court w o u l d  r e j e c t  the 
a p p l i c a t i o n  of r i g i d  tests w h i c h  w o u l d  only „ inquire  w h e t h e r  a 
p a r t i c u l a r  project was owned by a g o v e r n m e n t a l  entity or w h e t h e r  
the p r o j e c t  was b e i n g  c a rried out u n d e r  contract w i t h  a g o v e r n­
men t a l  entity. 3/ Certainly, in m o s t  situa tions it is to be 
a n t i c i p a t e d  that a "public w ork" w i l l  be o w n e d  by a go vern m e n t a l  
entity. However, n o t h i n g  in- Little D a v i s - B a c o n  e x p r essly r e­
quires g o v e r n m e n t a l  o w n e rship of the project. While ownership 
m a y  often  be i ndicative of the "public" n a t u r e  of a p a r t i c u l a r  
project, w e  do not b e l i e v e  it is n e c e s s a r i l y  determinative. 
Similarly, the Act is not limited to projects  u n d e r  contract w i t h  
the state or a p o l i t i c a l  subdivision. In fact, the statute, at 
AS 36.95,010(3) expr essly defines "public c o n s truction " as p r o­
jects u n d e r  contract for the state or a p o l i t i c a l  subdivision, 
i n d i c a t i n g  that the legislature clearly had in m i n d  a p p l i c a t i o n  
of a b r o a d e r  test for Little D a v i s - B a c o n  coverage than a simple 
m e c h a n i c a l  inquiry into the status of the c o n t r a c t i n g  entity.

3 / A  r i g i d  a p p l i c a t i o n  of strict rules for d e t e r m i n i n g  w h e t h e r  
a project is public c o n s truc tion" could a f f o r d  the o p p o r t u n i t y  
to c i r c u m v e n t  or evade L itt le D a v i s - B a c o n  simply b y  fund ing c o n­
stru c t i o n  of projects such as roads, fire, halls, p c l i c e  stations, 
or school b u i l d i n g s  through desig nated grants. We do h o t  believe 
our Suprem e Court w o u l d  permit such a result. "'Wh ile the i n g e­
nuity of m a n  is a p p a r e n t l y  limitless, the court has h e l d  w i t h  
u n v a r y i n g  r e g u l a r i t y  that one m a v  not do by i n d i r e c t i o n  w h a t  is 
f o r b i d d e n  d ir ectly."' Sheldon Jackson C o l lege v. State, 599 P . 2d 
127, 1 3 2  (Alaska 1979), quoting W olman v. Essex. 3 4 2  F . S u d d . 3 9 9  
4 1 5  (S.O. Ohio 1972). -------



H o n o r a b l e  A l b e r t  P. Adams
R e p r e s e n t a t i v e
366-267-83

M a r c h  11, 1983 
Page 5

As in- the Sitka case, the -test to be a p p l i e d  in d e t e r­
min i n g  w h e t h e r  a p a r t i c u l a r  project is "publ ic construction" s u b­
ject to the p r o v i s i o n s  of the Act is a function al one w h i c h  
inquires into the n a t u r e  of the p r o j e c t  u n d e r  contract and its
re l a t i o n s h i p  to the purpo s e s  of L i t t l e  Davis-Bacon. We believe
that test is one w h i c h  looks, among o ther things, to the n a ture 
of the p r o j e c t . i t s e l f  to d e t e rmine w h e t h e r  it is the kind of p r o­
jec t  or a c t i v i t y  w h i c h  is t r a d i t i o n a l l y  u n d e r t a k e n  b y  government. 
If it is, a n d  if p ub lic m o nie s are utilized, the Act applies, 
irresp e c t i v e  of questio ns of "owner ship" and contract or status.

We a r r i v e  at our c o n c l u s i o n  b a s e d  b o t h  on our reading
of the Sitka case and b e c a u s e  of the s i mi lar a p p r o a c h  taken by
the U.S. D e p a r t m e n t  of Labor in a p p l y i n g  the federal Da vis- B a c o n
Act (40 U.S.C. § 276a, et seq.). The d e f i n i t i o n  of "public
b u i l d i n g "  or "public w o r k "  for purpos es of the federal Act is set 
out at 29 CFR § 5.2(h) and provides, in p e r t inent part, as f o l­
lows :

(h) The t e r m  "public b u i l d i n g "  or "public _ 
wo r k "  includes b u i l d i n g  or work, the construction, 
prosecution, completion, or r e p a i r  of which, as 
defined  above, is c a rried  on d i r e c t l y  b y  authority 
of or w i t h  funds of a Federal a g e n c y  to serve the 
interes t of the general p u b l i c  regardless  of
w h e t h e r  title thereof is in a F e deral agency.

The A l a s k a  S u p r e m e  Court e x p r e s s l y  stated in Sitka that, because 
Li t t l e  D a v i s - B a c o n  is m o d e l e d  after the f e deral  A c t  and because 
the federal r e g u l a t i o n s  imp lem e n t i n g  that A c t  w e r e  adopted before 
AS 36.95.010(3) d e f ining "public c o n s t r u c t i o n "  b e c a m e  law in 
1972, it "will look to the federal r e g u l a t i o n s  c o n s t r u i n g  Davis- 
Bacon for a s s i s t a n c e  in i n t e r p r e t i n g  L i t t l e  D a v i s - B a c o n . "  Sitka 
at 231, n.8;

The test w h i c h  w e  have stated, w h i l e  r e l a t i v e l y  simple 
to set out, m a y  p r o v e  d i f f ic ult to apply to some kinds of p r o­
jects. Obviously, some p r o jects  such as roads, airports, sewers, 
m u n i c i p a l  b u i l d i n g s  and school b u i l d i n g s  are t r a d i t i o n a l l y  g o v­
ernm ental in nature. Others, such as c o n s t r u c t i o n  of w o m e n ' s  
shelters, day care centers, and animal shelters, w h i l e  serving a 
"public purpose", _4/ have p r o b a b l y  not t r a d i t i o n a l l y  b e e n  con-

4/ Of course, any e x p e n d i t u r e  of state funds, w h e t h e r  through a 
g o v e r n m e n t a l  e n t i t y  or a p r ivate o r g a n i z a t i o n  must be m a d e  for a 
"public purpo s e . "  A r t i c l e  IX, sec. 6, A l a s k a  Constitution.
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s t r u c t e d  b y  government. However, there w i l l  u n d o u b t e d l y  r e m a i n  a 
" gray area" of p r o j e c t’s w h i c h  cannot be r e a d i l y  c h a r a c t e r i z e d  as 
e i t h e r  g o v e r n m e n t a l  or n o n - g o v e r n m e n t a l  like h e a l t h  care f a c i l i­
ties and p o w e r  g e n e r a t i o n  and d i s t r i b u t i o n  facilities. These 
k i n d s  of p r o j e c t s  are sometimes p r o v i d e d  by government, sometimes 
b y  p r i v a t e  entities, and sometimes by b o t h  in the v e r y  same c o m­
munity.  In o r d e r  to c l a r i f y  the gray area and p r o v i d e  a basis 
for e n t i t i e s  w h o  r e ceive design a t e d  grants and w h o  m a y  therefore 
be s u bject to L i t t l e  D a v i s - B a c o n  to determine w h e t h e r  their p r o­
ject is subject to the r e quirem ents of the Act, w e  r e c o m m e n d  to 
the D e p a r t m e n t  of Labor, by copy of this letter to C o m m i s s i o n e r  
Robison, that  it adopt regulations setting out the kind s of tests 
or f a c tor s w h i c h  it w i l l  apply in enfor c i n g  the Act., 5/ By 
doing so, that departme nt will assure that d e s i g n a t e d  grantees 
have n o t i c e  of their po tential obligations u n d e r  L i t t l e  Davis- 
Bacon and that d e t e r mina tions m a d e  by it are u n i f o r m l y  and c o n­
sist e n t l y  applied.

If y o u  h a v e  any further questions r e g a r d i n g  the scope 
of L i t t l e  Davis-Bacon, please let us know.

Sincerely,

NO R M A N  C. G O RSUCH
A T T O R N  E H  G E N E R A L  / )

By: —  

Ronald w. L o r e n s e n
D e p u t y  A t t o r n e y  G e n e r a l

R W L :vrb

cc: J i m  R o b i s o n
C o m m i s s i o n e r  
D e p a r t m e n t  of Laboi

5/ The A l a s k a  Supreme Court e x p r essly a c k n o w l e d g e d  L a b or's 
authority, u n d e r  AS 36.05.030, to determine w h e t h e r  a c o n tract is 
subject to L i t t l e  D a v i s - B a c o n  in Sitka at 229. The k i n d s  of f a c­
tors w h i c h  m i g h t  be a p p l ied could- i n c l u d e , among others, u l t i m a t e  
o w n e r s h i p  of the facility, who the intended o p e r a t o r  a n d / o r  user 
w i l l  be, and w h o  w i l l  bear the costs of o p e r a t i n g  and m a i n t a i n i n g  
the facility.

' M a r c h  11, 1983 
Page 6
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A p p l i c a b i l i t y  of  L i t t l e  
D a v i s - B a c o n  A c t

(AS 3 6 . 0 5 . 0 1 0 - . 1 1 0 )  
to  R o a d  M a i n t e n a n c e  a n d  
R e p a i r  P r o j e c t s

Y o u  h a v e  r e q u e s t e d  o u r  a s s i s t a n c e  in 
r e s o l v i n g  an a p p a r e n t  d i s p u t e  b e t w e e n  t h e  D e p a r t m e n t  o f 
L a b o r  a n d  the  M a t a n u s k a - S u s i t n a  B o r o u g h  c o n c e r n i n g  the 
a p p l i c a b i l i t y  o f  th e  p r e v a i l i n g  w a g e  r e q u i r e m e n t s  
c o n t a i n e d  in A l a s k a ' s  " L i t t l e  D a v i s - B a c o n  A c t "
(AS 3 6 . 0 5 . 0 1 0 - . 1 1 0 )  to r o a d  a n d  h i g h w a y  m a i n t e n a n c e  an d  
r e p a i r  p r o j e c t s .  A s  p a r t  of. o u r  i n q u i r y ,  w e  h a v e  a l s o  
r e v i e w e d  t h e  c o r r e s p o n d e n c e  b e t w e e n  the D e p a r t m e n t  an d 
th e  B o r o u g h  on t h i s  su b j ec t.

A S  3 6 . 0 5 . 0 1 0  r e q u i r e s  c o n t r a c t o r s  a n d  s u b c o n­
t r a c t o r s  p e r f o r m i n g  w o r k  o n  " p u b l i c  c o n s t r u c t i o n "  in 
the  s t a t e  to p a y  " n o t  le s s t h a n  the  p r e v a i l i n g  r a t e  of 
w a g e s  for  w o r k  o f  a s i m i l a r  n a t u r e  in t h e  r e g i o n  in 
w h i c h  the w o r k  is done.’". AS. 3 6 . 0 5 . 0 3 0  a u t h o r i z e s  th e 
A l a s k a  D e p a r t m e n t  of L a b o r  to d e t e r m i n e  p r e v a i l i n g  w a g e  
ra te s, a n d  w h e t h e r  o r  n o t  a g i v e n  p r o j e c t  is s u b j e c t  to 
t h e  L i t t l e  D a v i s - B a c o n  Ac t . * •

A S  3 6 . 9 5 . 0 1 0 ( 3 )  d e f i n e s  " p u b l i c  c o n s t r u c t i o n "  
as f o l l o w s ,  in p e r t i n e n t  part:

" P u b l i c  c o n s t r u c t i o n "  o r  " p u b l i c  
w o r k s "  m e a n s  t he  o n - s i t e  f i e l d  
s u r v e y i n g ,  e r e c t i o n ,  
r e h a b i l i t a t i o n ,  a l t e r a t i o n ,  
e x t e n s i o n  or  r e p a i r ,  i n c l u d i n g  
p a i n t i n g  o r r e d e c o r a t i n g  of 
b u i l d i n g s ,  o f h i g h w a y s  ^ y  o t h e r  
i m p r o v e m e n t s  t o r e a l  p r ^perty u n d e r  
c o n t r a c t  for  t h e  state, [or] a 
p o l i t i c a l  s u b d i v i s i o n  of  the 
s t a t e . ...

C

0 2 0 3 1  •\
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r e g u l a t i o n s  u n d e r  th e  D a v i s - E a c o n  Act, w h i c h  i n d i c a t e d  
t h a t  c l e a r i n g  d o n e  at a d a m  si te  in p r e p a r a t i o n  for the 
d a m ' s  c o n s t r u c t i o n  w a s  " c o n s t r u c t i o n "  w i t h i n  the 
p u r v i e w  of the  D a v i s - B a c o n  Act. A c c o r d i n g l y ,  the c o u r t  
f o un d t h a t  the  c l e a r i n g  of t i m b e r  and  its s u b s e q u e n t  
s a l e  w a s  s u c h  an i n t e g r a l  p a r t  of th e e n t i r e  da m  
c o n s t r u c t i o n  p r o j e c t  t h a t  it c o n s t i t u t e d  " p u b l i c  
co n st ruc ti on" .. It r e j e c t e d  S i t k a ' s  c o n t e n t i o n  t h a t  . 
b e c a u s e  the  t i m b e r  s a l e  c o n t r a c t  h ad  b e e n  s e v e r e d  f r o m  
th e  d a m  c o n s t r u c t i o n  c o n t r a c t  it w a s  o u t s i d e  the s c o p e  
of L i t t l e  D a v i s - B a c o n  c o v e r a g e .

M o r e o v e r ,  the c o u r t  r e a f f i r m e d  t h a t  the 
f u n d a m e n t a l  p u r p o s e  of the L i t t l e  Davis-Eacori A c t  is 
"tc a s s u r e  t h a t  e m p l o y e e s  e n g a g e d  in p u b l i c  c o n s t r u c t i o n  
r e c e i v e  at l e a s t  the p r e v a i l i n g  w a g e "  a n d  t h a t  "the 
f o c u s  of the Act , q u i t e  c l e a r l y ,  is to the b e n e f i t  of 
the e m p l o y e e s ,  no t  t h e  c o n t r a c t i n g  p r i n c i p a l s " .  S l i p  
o p i n i o n  at 15. T h e  c o u r t  a l s o  c i t e d  a l e a d i n g  f e de ra l 
c a s e  h o l d i n g  t h a t  th e l a n g u a g e  of the D a v i s - B a c o n  A c t  
a n d  its l e g i s l a t i v e  h i s t o r y  " p l a i n l y  s h o w  t h a t  it w a s  
not e n a c t e d  to b e n e f i t  c o n t r a c t o r s ,  b u t  r a t h e r  to 
p r o t e c t  t h e i r  e m p l o y e e s  f r o m  s u b s t a n d a r d  e a r n i n g s  by 
f i x i n g  a f l o o r  u n d e r  w a g e s  on G o v e r n m e n t  p r o j e c t s . "
C i t y  and B o r o u g h  of S i t k a, s u p r a , s l i p  op. at 15 n.ll, 
q u o t i n g  U.S. v. B i n g h a m t o n  C o n s t r u c t i o n  Co., 347 U.S. 
171, 177 (1953).

T h e  f e d e r a l  D a v i s - B a c o n  r e g u l a t i o n s  r e l i e d  
u p o n  by the  A l a s k a  S u p r e m e  C o u r t  in C i t y  a n d B o r o u g h  of 
S i t k a  d e f i n e  the t e r m s  " c o n s t r u c t i o n " ,  " p r o s e c u t i o n " ,  
" c o m p l e t i o n "  or ' r e p a i r "  to m e a n  " all t y p e s  of w o r k  
d o n e  on a p a r t i c u l a r  b u i l d i n g  or w o r k  at the si t e 
t h e r e o f . . .  i n c l u d i n g  v?ithout l i m i t a t i o n , a l t e r i n g ,  
r e m o d e l i n g ,  p a i n t i n g  an d  d e c o r a t i n g ,  the t r a n s p o r t i n g  
of m a t e r i a l s  and s u p p l i e s  to or f r o m  the b u i l d i n g  o r 
w o r k . . . "  29 C . F . R .  § 5.2(g) (1981) ( e m p h a s i s  ad d e d ) .
O n  the o t h e r  hand, the sa me  r e g u l a t i o n s  d e f i n e  the 
t e r m s  " b u i l d i n g "  or "w ork " to g e n e r a l l y  i n c l u d e  " c o n­
s t r u c t i o n  a c t i v i t y  as d i s t i n g u i s h e d  from m a n u f a c t u r i n g ,  
f u r n i s h i n g  of m a t e r i a l s ,  or s e r v i c i n g  and m a i n t e n a n c e  
w o r k ". 29 C .F . R .  § 5.2(f) (1981) ( e m p h a s i s  a d d e d ) .
U n f o r t u n a t e l y ,  the f e d e r a l  r e g u l a t i o n s  d o  not  e l a b o r a t e
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T h e  c e n t r a l  q u e s t i o n  in t h i s  i n q u i r y  is: h o w  b r o a d  is' 
th e d e f i n i t i o n  of " r e p a i r "  u n d e r  A S  3 6 . 9 5 . 0 1 0  (3), and 
d o e s  it e x t e n d  to  c o v e r  r o u t i n e  " m a i n t e n a n c e "  w o r k  on 
p u b l i c  s t r e et s,  r o a d s  or h i g h w a y s ?

. T h e  a p p l i c a b i l i t y  of th e L i t t l e  D a v i s - E a c o n  
A c t  to p a r t i c u l a r  p u b l i c  p r o j e c t s  in A l a s k a  ha s  b e e n  
a d d r e s s e d  in at l e a s t  t h r e e  p r i o r  o p i n i o n s  fr o m this 
o f f i c e .  An A u g u s t  19 77  m e m o r a n d u m  c o n c l u d e d  t h a t  a 
c o n t r a c t  for w i n d o w  w a s h i n g  s e r v i c e s  b e t w e e n  the st ate 
and a p r i v a t e  c o n t r a c t o r  w a s  n o t  s u b j e c t ’to the p r o v i­
s i o n s  of A S  36 (Ron ald  W. L o r e n s e n ,  A u g u s t  5, 1977). A  
M a r c h  1981 m e m o r a n d u m  f ou nd  t h a t  c o n t r a c t s  for s n o w  
r e m o v a l  f r o m  s t a t e  a i r p o r t s  and r o a d s  w e r e  no t c o n­
tr a c t s  for " p u b l i c  c o n s t r u c t i o n "  s u b j e c t  to the r e q u i r e­
m e n t s  of A S  36 (John B. G a g u i n e ,  M a r c h  10, 1981). A 
t h i r d  o p i n i o n  in A u g u s t  1979 c o n c l u d e d  t h a t  c o n t r a c t s  
for h i g h w a y  m a i n t e n a n c e  on the N o r t h  S l o p e  H a u l  Ro a d 
w e r e  s u b j e c t  to the p r e v a i l i n g  w a g e  an d b o n d i n g  r e q u i r e­
m e n t s  of A S  36 (Larry W o o d ,  A u g u s t  14, 197 9) . It was  
n o t e d  in th i s l a t t e r  o p i n i o n  t h a t  m o s t  c o u r t s  h a v e  
f o u n d  th e c o n c e p t s  of " m a i n t e n a n c e "  an d " r e p a i r "  - as 
t h e y  r e l a t e  to streets,, r o a d s  and h i g h w a y s  - to be 
s y n o n y m o u s  for all p r a c t i c a l  p u r p o s e s .

In a d e c i s i o n  jus t r e l e a s e d ,  the A l a s k a  
S u p r e m e  C o u r t  for the f i r s t  ti me  r e v i e w e d  th e a p p l i c a ­
b i l i t y  of the L i t t l e  D a v i s - B a c o n  A c t  to a s p e c i f i c  
p u b l i c  p r o j e c t .  C i t y  and B o r o u g h  of S i t k a  v. C o n s t r u c­
tion  and G e n e r a l  L a b o r e r s  L o c a l  942, O p i n i o n  No. 2495  
(Alaska S u p r e m e  Co urt , M a y  7, 1982). T h e  p r i n c i p a l  
i ss ue  in the  c a s e  w a s  w h e t h e r  a c o n t r a c t  for th e sa le  
of t i m b e r  b e t w e e n  the C i t y  and  B o r o u g h  of S i t k a  an d a ' 
p r i v a t e  l o g g i n g  c o m p a n y  p r e p a r a t o r y  to  a d a m  c o n s t r u c t i o n  
p r o j e c t  w a s  " p u b l i c  c o n s t r u c t i o n "  s u b j e c t  to the w a ^ e  
p r o t e c t i o n s  a f f o r d e d  b y  L i t t l e  D a v i s - B a c o n .  T h e  cour<- 
h e l d  t ha t e v e n  t h o u g h  a t i m b e r  s a l e  c o n t r a c t  s t a n d i n g  
a l o n e  m i g h t  n o r m a l l y  b e  o u t s i d e  the s c o p e  of L i t t l e  
D a v i s - B a c o n ,  it n o n e t h e l e s s  w\_, s u b j e c t  to the  A c t  
b e c a u s e  the s u b j e c t  m a t t e r  of the c o n t r a c t  w a s  " s u b s t a n­
t i a l l y  r e l a t e d "  to " p u b l i c  c o n s t r u c t i o n " .  In m a k i n g - 
its d e c i s i o n ,  the c o u r t  r e l i e d  h e a v i l y  on f ed e r a l
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on the a p p a r e n t  d i s t i n c t i o n  b e t w e e n  " r e p a i r "  and 
" s e r v i c i n g  or m a i n t e n a n c e " • work..

T h e  fe w  a u t h o r i t i e s  w h i c h  d i s c u s s  th e c o n c e p t s  
of " r e p a i r "  and " m a i n t e n a n c e "  as t h e y  r e l a t e  to str ee ts ,  
r o a d s  an d h i g h w a y s  g e n e r a l l y  i n d i c a t e  t h a t  t h e t e rm s 
a r e e s s e n t i a l l y  s y n o n y m o u s .  B l a c k ' s  L a w  D i c t i o n a r y  
(Rev. 4th ed. -1968} d e f i n e s  " r e p a i r s "  as " r e s t o r a t i o n  
to  s o u n d n e s s ;  r e p a r a t i o n ;  w o r k  d o n e  to p r o p e r t y  to k e e p  
it in g o o d  or der ." . T h e  sam e a u t h o r i t y  d e f i n e s  " m a i n t e­
na n c e "  as "a ct s of r e p a i r  and o t h e r  ac ts  to p r e v e n t  a 
d e c l i n e ,  l a p s e  o r c e s s a t i o n  f r o m  e x i s t i n g  s t a t e  or 
c o n d i t i o n " .  " M a i n t a i n "  as u s e d  in a s t a t e  s t a t u t e  
r e f e r r i n g  to m a i n t e n a n c e  of r o a d s  i n c l u d e s  the w o r d  
" r e p a i r " .  W e i n e r  v. P h i l l i p s , 133 N.E. 67, 68 (Ohio 
1921). T h e  w o r d s  " m a i n t a i n "  an d " r e p a i r " ,  w h e n  a p p l i e d  
to  a s t re e t,  p r a c t i c a l l y  m e a n  o n e  and the sa m e thing. 
B a r b e r  A s p h a l t  P a v i n g  Co. v.- H e g e l , 56 S.W. 449, 451 
(Me. 1900); V e r d i n  v. C i t y  of Sc. L o u i s , 33 S.W. 480,
494 (Mo. 18 95 ); . T o  " m a i n t a i n "  m e a n s  to p r e s e r v e  or 
k e e p  in an e x i s t i n g  s t at e  or c o n d i t i o n  an d e m b r a c e s  
a ct s of r e p a i r  an d o t h e r  a c t s  to  p r e v e n t  a d e c l i n e ,  
l a p s e  o r c e s s a t i o n  f r c m  t h at  s t a t e  or c o n d i t i o n ,  and 
i n c l u d e s  the idea of k e e p i n g  in r e p a i r  b u t  h a s  m u c h  
b r o a d e r  m e a n i n g  i n v o l v i n g  the c o n c e p t  of s u p p o r t i n g ,  
s u s t a i n i n g ,  c a r r y i n g  on and c o n t i n u i n g .  S t a t e  F a r m  
M u t u a l A u t o m o b i l e  I n s u r a n c e  Co. v. Pan A m e r i c a n  I n s u r a n c e  
Co., 437 S.W. 2. d 542, 545 (Tex. 1969), q u o t i n g  M o r r i s  
v. A m e r i c a n  L i a b i l i t y  & S u r e t y  C o . , 185 A. 201, 202 
(Pa. 1936) .

F r o m  th e a b o v e  a u t h o r i t i e s  it a p p e a r s  to us 
t h a t  the c o n c e p t s  of " r e p a i r "  and " m a i n t e n a n c e "  are 
c l o s e l y  r e l a t e d  an d in m o s t  c a s e s  m e a n  the s a m e  thing.
A l l  r e p a i r s  b y  d e f i n i t i o n  are  a f o r m  of m a i n t e n a n c e .  
H o w e v e r ,  net all a c t s  of m a i n t e n a n c e  c o n s t i t u t e  repair s.  
F o r  e x a m p l e ,  w e  do  not  b e l i e v e  t h a t  s t r e e t  swe ep i ng ,  
w i n d o w  w a s h i n g ,  s n o w  r e m o v a l ,  or  the c l e a n i n g  of p u b l i c  
b u i l d i n g s  are in and of t h e m s e l v e s  ac ts  of repair.
W i t h  r e s p e c t  to w o r k  on p u b l i c  r o a d s  an d highway's, we  
b e l i e v e  th a t the c o n c e p t  of " r e p a i r "  u n d e r  the L i t t l e  
D a v i s - B a c o n  A c t  r e q u i r e s  that  the t e r m  be d e f i n e d  in 
its b r o a d e s t  sense, c o n s i s t e n t  w i t h  the b r o a d  s t a t u t o r y

C



c Da l e  C h e e k -5- M a y  24, 19 82

p u r p o s e  r e c o g n i z e d  b y  the  A l a s k a  S u p r e m e  C o u r t  in its 
r e c e n t  C i t y  and  B o r o u g h  of S i t k a  o p i n i o n .  A s  a g e n e r a l  
g u i d e l i n e ,  t h e r e f o r e ,  w e  b e l i e v e  " r e p a i r "  i n c l u d e s  the 
e x c a v a t i o n  of m u d h o l e s  and p o t h o l e s ,  th e h a u l i n g  and  
p l a c i n g  of an y a d d i t i o n a l  m a t e r i a l  o r fill on the 
roadway,' th e g r a d i n g  o r r e s h a p i n g  of n e w l y  a d d e d  
m a t e r i a l s ,  and the  c o r r e c t i o n  o r r e p l a c e m e n t  of d a m a g e d  
c u l v e r t s ,  f e n c e s  or  g u a r d r a i l s .  ' O n  th e o t h e r  hand, w e  
b e l i e v e  t h a t  the g r a d i n g  or s m o o t h i n g  of an existing-' 
r o a d w a y  s u r f a c e ,  t h e  s t r a i g h t e n i n g  or  r e s h a p i n g  of 
s h o u l d e r s ,  s l o p e s  and  d i t c h e s ,  an d the u n p l u g g i n g  or 
c l e a n i n g  of c u l v e r t s  are  m e r e l y  " m a i n t e n a n c e "  a c t i v i t i e s  
a n d  w o u l d  no t i n d e p e n d e n t l y  be s u b j e c t  to th e L i t t l e  
D a v i s - B a c o n  A c t  u n l e s s  o t h e r w i s e  " s u b s t a n t i a l l y  r e l a t e d "  
to  o n g o i n g  c o n s t r u c t i o n  or  r ep air .

W e  r e c o g n i z e  th at  the d i s t i n c t i o n  b e t w e e n  
"rc-pair" and  " m a i n t e n a n c e "  is o f t e n  a d i f f i c u l t  on e  to 
d e f i n e  in p r a c t i c a l  terms, and  th at  it is no t p o s s i b l e  
t o  set o u t  an e x h a u s t i v e  list of i l l u s t r a t i v e  e x a m p l e s .  
W e  w o u l d  note, h o w e v e r ,  t h a t  f r e q u e n t l y  the " p r i n c i p a l  
p u r p o s e "  of the o v e r a l l  p r o j e c t  w i l l  aid in the d e t e r m i­
n a t i o n  of w h e t h e r  a c o n t r a c t  c a l l s  for c o n s t r u c t i o n  or 
r e p a i r  on the one  hand,, or m a i n t e n a n c e  or s e r v i c i n g  on 
the o t h e r .  See, e . g . , 29 C .F . R .  §§ 4 . 1 1 5 - 4 . 1 3 2  (1981) 
( M c N a m a r a - 0 1H a r a  S e r v i c e  C o n t r a c t  A c t  r e g u l a t i o n s ) .  As 
the A l a s k a  S u p r e m e  C d u r t  n o t e d  in C ity and B o r o u g h  of 
S i t k a , it is the n a t u r e  or the s p r c i f i c  w o r k  as w e l l  as 
the r e l a t i o n s h i p  of that w o r k  to the o v e r a l l  p r o j e c t  
w h i c h  ar e  the s a l i e n t  c o n s i d e r a t i o n s .  S l i p  o p i n i o n  
at 15.

F i n a l l y ,  it s h o u l d  be e m p h a s i z e d  t h a t  the 
D e p a r t m e n t  of L a b o r  is the s t at e a g e n c y  a u t h o r i z e d  
u n d e r  A S  3 6 . 0 5 . 0 3 0  to m a k e  final d e t e r m i n a t i o n s  of 
s t a t u t o r y  c o v e r a g e  u n d e r  the L i t t l e  D a v i s - B a c o n  Act.
C i t y  and  B o r o u g h  of S i t k a , s u p r a , S l i p  Op. at 5. See 
a Iso 29 C . F . R .  § 5. 1 2  (1981). O t h e r  s t a t e  a g e n c i e s  or 
p o l i t i c a l  s u b d i v i s i o n s  a w a r d i n g  c o n t r a c t s  for p u b l i c l y  
f i n a n c e d  w o r k  s h o u l d  be a d v i s e d  to r e f e r  a n y  q u e s t i o n s  
or  u n c e r t a i n t i e s  r e g a r d i n g  L i t t l e  D a v i s - B a c o n  c o v e r a g e

C
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to th e D e p a r t m e n t ' s  W a g e  and  H o u r  A d m i n i s t r a t i o n  for . .
r e s o l u t i o n  p r i o r  to the c o m m e n c e m e n t  of. the  p r o j e c t .

cc: D o n a l d  R. W i l s o n ,  W a g e  and  H o u r  A d m i n i s t r a t i o n
R o n a l d  W. L o r e n s e n ,  D e p u t y  A t t o r n e y  G e n e r a l
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W a g e  &  H o u r  D i v i s i o n  
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A v r u m  M. G r o s s  
A t t o r n e y  G e n e r
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o n a l d  W. L o r e n s e n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

O c t o b e r  11, 1 9 7 8

P e r f o r m a n c e  o f  Piiblic . *’ 
C o n s t r u c t i o n  P r o j e c t s  b y  
M u n i c i p a l i t i e s ;  A .G. F i l e  
No.. J - 6 6 - 1 9 5 - 7 9

T h i s  is in r e s p o n s e  to y o u r  r e c e n t  r e q u e s t  f o r  o u r  
a d v i c e  as to w h e t h e r  m u n i c i p a l  g o v e r n m e n t s  m a y  p r o p e r l y  
c a r r y  o u t  t h e i r  p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  u s i n g  t h e i r  
o w n  e m p l o y e e s  u n d e r  a M f o r c e - a c c o u n t "  s y s t e m  w h i c h  u t i l i z e s  
p r i v a t e  c o n t r a c t o r s ,  if at all, s o l e l y  to p r o v i d e  o v e r a l l  
" h a n d s - i n - p o c k e t M m a n a g e m e n t  a n d  s u p e r v i s i o n  of t h e  p r o j e c t .
Also, if m u n i c i p a l i t i e s  m a y  p e r f o r m  t h e i r  o w n  p u b l i c  c o n s t r u c t i o n  
in this m a n n e r ,  y o u  w o n d e r  w h e t h e r  they  are s u b j e c t  to the 
p r o v i s i o n s  of A S  36.05, r e l a t i n g  to the p a y m e n t  of p r e v a i l i n g  
w a g e s  on p u b l i c  c o n s t r u c t i o n  contract s.

As w e  u n d e r s t a n d  the s i t u a t i o n  a b o u t  w h i c h  y o u  a re 
i n q u i r i n g ,  at l e a s t  o n e  o r g a n i z e d  b o r o u g h  in the s t a t e  does 
n o t  c a r r y  o u t  its p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  h i r i n g  
p r i v a t e  c o n s t r u c t i o n  c o n t r a c t o r s  to p e r f o r m  all p h a s e s  of 
the w o r k  a n d  c o m p l e t e  the project. Instead, it h i r e s  p r i v a t e  
c o n t r a c t o r s  to p e r f o r m  only the m a n a g e m e n t  a n d  s u p e r v i s o r y  
f u n c t i o n s  n e c e s s a r y  to a c c o m p l i s h  the p r o j e c t  for the b o r o u g h ,  
b u t  r e q u i r e s  t h a t  the c o n t r a c t o r  i tilize b o r o u g h  e m p l o y e e s  
to a c t u a l l y  do the c o n s t r u c t i o n  work. W e  see n o  l e g a l  
i m p e d i m e n t  to a b o r o u g h  d o i n g  all or a n y  p o r t i o n  o f  its 
p u b l i c  c o n s t r u c t i o n  p i o j e c t s  on its o w n  in this m a n n e r .

As to w h e t h e r  A S  36.05 a p p l i e s  to a b o r o u g h  w h i c h  
a c c o m p l i s h e s  its p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b y  u s e . o f  its 
o w n  e m p l o y e e s  u n d e r  a " f o r c e  a c c o u n t "  system, w e  t h i n k  -the 
a n s w e r  is c l e a r l y  t h a t  it does not. A S  3 6 . 0 5 . 0 1 0 ,  w h i c h  
e s t a b l i s h e s  the scope  of the r e q u i r e m e n t  of p a y m e n t  of 
p r e v a i l i n g  w a g e s  u n d e r  A S  36.05, speaks o n l y  in t e r m s  o f  the 
d u t y  o f  " c o n t r a c t o r s "  and " s u b - c o n t r a c t o r s "  w h o  p e r f o r m  w o r k  
on p u b l i c  c o n s t r u c t i o n  in the state. It does n o t  s t a t e  t h a t  
p o l i t i c a l  s u b d i v i d i o n c  p e r f o r m i n g  such w o r k  m u s t  p a y  p r e v a i l i n g  
w a g e s .  N o r  does it s t a t e  that all e m p l o y e e s  w o r k i n g  on 
p u b l i c  c o n s t r u c t i o n  p r o j e c t s  are e n t i t l e d  to b e  p a i d  in 
a c c o r d a n c e  w i t h  p r e v a i l i n g  wages. Thus, w h i l e  it a p p e a r s  
that A S  3 6 . 0 5  w o u l d  a p p l y  to a m u n i c i p a l i t y ' s  c o n t r a c t o r  for 
m a n a g e m e n t  s e r v i c e s  o n  a p u b l i c  c o n s t r u c t i o n  p r o j e c t ,  it 
does n o t  a p p l y  to the m u n i c i p a l i t y  in c a r r y i n g * o u t  s u c h  
p r o j e c t s  w i t h  its o w n  employ e e s .
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15cl4 "Force account" construction work.' In some instances.a 
Government agency (or a State or political subdivision thereof 
or a private firm or individual using Federal money) may perform 
construction work under what is generally known a B ."force account".
In essence, this is a "do-it-yourself" type of construction - the 
agency or grant recipient decides not to contract out the work but 
actually performs it "in-house" with its own employees. Such work 
is not Bubject to DERA/CWHSSA, except under the Public Works 
Employment Act of 1977 and the U.S. Housing Act of 1937 and the » 
Housing Act of 1949* (See FOH 15e23.) This ia true even though - in 
the case of loans or grants - the lender or grantor may provide as 
a condition that the construction be performed in accord with 
DBRA/CWHSSA stipulations and pay requirements. However, that part of 
the work not done under "force account" but contracted out is ■ 
subject to DBRA/CWHSSA in the usual manner. (See FOH 15cl9.)

15cl5 Owner-operators of trucks and other hauling equipment.
(a) As a matter of administrative policy, the provisions of 

DBRA/CWHSSA have not been applied to bona fide owner-operators 

of trucks and other hauling equipment on construction projects.
For purposes of these Acts, the certified payrolls including the 

names of such owner-operators need not show hours worked nor •' ’>

rates allegedly paid, but.only the notation "Cwner-operator”. \ . )
This position does not pertain to owner-operators of other equip­

ment such as bulldozers, scraper":, backhoes, cranes, drilling ' 
rigs, welding machines, and the like.

15cl6 Supply and installation contracts. Installation work is 

covered by the D 3  Act where it involves more than an incidental . 

amount of construction activity. For example, DB coverage has 

been extended to installing a security system or an intrusion 

detection system, installing permanent shelving which is attached 

to the structure, installing air-conditioning ducts, excavating 

outside cable trenches and laying cable, installing heavy genera­

tors, mounting radar antenna, and installing instrumentation 
grounding systems. However, where mixed or combination supply 
and installation contracts are involved, the DB Act may apply 

to a portion of tne contract, depending upon whether more than 

an incidental amount of construction work is involved.

/


