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The Legislature passed the CONTROLLED SUBSTANCE STATUTE

AS 17.30 AND THE MARIJUANA THERAPEUTIC RESEARCH PROGRAM
STATUTE AS 17.35 IN 1,982 with an effective date of January
1, 1983.

Much of the responsibility for the implementation of these

two statutes rests with the Roard of Pharmacy . The legislation
did not specifically address the funding for the implementation,
nor the number or type of personnel that would be needed for
implementation.

The Board of Pharmacy has been planning , since 1981 , for
the responsibilities that many believed would be vested with
the Board , but could make no definite plans until enactment

was accomplished and an effective date established.
/

The Board is now faced with problems of selecting and funding
personnel to insure a timely implementation of it"s rcsponsibliy.

NARRATIVE,;

Under Sec 17.30.010 Regulations must be promulgated.

Under Sec 17. 30.020 ,(a),(b),(c), @ ,(e) & (P Registration
requirements must be met

Under Sec 17.30.030 (a), (b), 6 (o Registration must be
accomplished.

Under Sec 17.35 Marijuana Therapeutic Research , a progranm
must be established , physcians interviewed and appointed to
the Patient Qualification Review Committee and regulations must
be adopted to assure this progranm is administered at a state
level that 1is compatible with Federal Statutes.

All of above can not be accomlished in three meetings of t.</o days
each presently budgeted for the Board.

Competent, qualified and experienced personnel must be  hired,
and fast , to accomplish the mandate of the legislature.

With this 1in mind the Board as early as June 1981 , started
setting up a proposed budget and establishing goals and

objectives , even though no lav; was on the books at that time.

At two of 1its throe meetings in 1982 , after the enactment

of the legislation , but still prior t;o the effective date, the
poard again established goals and an accompaning proposed
budget . This fact may be verified by the minutes of all of

the above cited meetings and the attached"aoals and objectives
to those minutes.

Throughout the meetings, evidence of the Board®"s 1intent can

be clearly 1identified . Never did the Board waver from it"s
intent to hire a "™ Executive- Secretary " type person to come
on board in a full time position . Various budget figures

were submitted in the range of $ 85,000.00 for the period

January 1, 1983 through June 30 , 1983 ( a half year) to fit the
fiscal budget time frame from effective date of January 1 , 1983.
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The Board does not enjoy budget-bynass priveledges and
must submit a budget through the Division of Occupational !

Li"censing . It is the Boards understanding that this budget
is then submitted through the Division of Commerce and
Economic Developemnt and on to the House and Senate Budget

Committees

The Board DID submit a budget , both for the fiscal year
1983 and again for the half-fiscal year 1983( January 1,1983
through June 30 , 1983. The 1983-84 Fiscal year budget

was submitted to the Division of Occupational Licensing
also*and it is presently in the process.

With each budget request , -a breakdown was also submitted.

In every request there is an audit trail established

in the minutes of meetings and in letters.. The Board always
included expenses for a position that was labeled various

ways , but either was called " Executive-Secretary"™ or

a combined position of "Executive-Secretary-lnvestigator-Examiner.

The Board realized that a regulation specialist would be
needed to promulgate all of the regulations mandated by
statute and budgeted for thatposition also . The Board

also ralized that , although it nas always been assigned

an inspector , by the DOL , that a full time 1inspector would
aslo be needed , in addition to sharing the one used 1in the
past . This would then amount to an investigator and a half( the
half one being shared with other boards) and the full time one
being used in the extensive investigatory work anticipated 1in
the drug enforcement area

Somewhere,in the translation .From Board minutes and vocal
requests, made by the Board to the Director of Occupational
Licensing , MUCH WAS LOST. The Board recently was made
aware that line item budget 1items were requested OR AT LEAST
GRANTED in the budget , TIEDto specific personnel. This
personnel 1is defined, according to the DOL for two regulation
specialists and two investigators . These people are

in addition to the regular licensing examiner that 1s assigned
to each board and usualy shared by at least one other board.
The regulation specialists and the two 1investigators were to

be the people that would aid theJ3oard in emplenting its
work.

This will just NOT WORK. The Board needs an Executive-
Secretary type person~ <comparable to those in the employee

6f other states , such as Washington, Oregon, and Wyoming, where
state pharmacy boards have full responsibility for their states

controlled substance statutes. The Board lias in mind at least
three people , two of which would be excellent ,and who have
indicated a desire to come to Alaska . Those people have been
employed for at least five years as oxecutive-sec::etaries, <
ciadl! alsc have investigate exeperience , and have been

involved in the administration of both controlled substance
legislation and marijuana research programs . Just the type

of person with just the type of experience needed 1in the 1initial
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stage of the program in Alaska . Unfortunately ,No

such |.jsition is specifically listed in the job )
classification program of the state, directly identified

with the Pharmacy Board . Similiar positions do exist

with the Board of Nursing and others, but not Pharmacy. >
The Board of Pharmacy does not need, in the 1initial

organization , two inveutigators . The Board does

desperately need an experienced executive-secretary type,
on a day-bv-day basis to get the programs 1initiated and
then properly administrated

The Director of the Division of Occupational Licensing has
agreed to submit the Boards desires as to changing the ,
budget 1line item identification from two regulation
specialists and two investigators to the personnel that
could do the job , as long as the Board stays within the
budget.ed dollars. The Board has been informed that it has ,
budgeted dollars covering the four people mentioned above,

in the amount of $ 75,000.00 for the period January 1, 1983

through June 30 , 1903 . The Board has asked the director of
DOL to make the following request:

Investigator /-
Executive-Secretary-Inspector range of $45,000.00/y
Estimated 30 % of salary for office etc 13,500.00/y
One Tfull time regulation specialist 33, 00t).00/y
Estimated 304 of salary for office 9,900.00/y
Licensing Examiner(or secretary type) 28,000 .G0/y: 1
Estimated 30 | for office etc. 8,400.00/y:

TOTAL FOR ONE YEAR . $137.800700/y. 1

This would break down to 2 68,900.00 for the remainder of
fiscal year 1983 ( half year Jan | OTroughJune 30 , 1983) and
well under the S75~000.00~Budgeted . The figures above may

be slightly off , but should be fairly close and definilely on
the conservative side considering the licensing examiner
budgeted above for full time I*haramcy Board work , when she
would probably be used part time with another board.

The Director of The Division of Occupational Licensing has

asked that the President cf The Board Cf Pharm; -v write hinm

a letter asking for his cooperation 1in request 1ig the change

and in addition attempt to write a job experience qualification
requirements and a job description for the position of

Executi ve-Secretary-Investigator

The letter has been written and will be sent to the
Director along with this narrotivt- and a conclusion
statement. Copies of all material will also be
sent to The Governor, The Commissioner of Commerce &
Economic Developement, The Sp, nker of the House of Representatives,
The President of the Alaska State Senate, all Board of Pharmacy
Members, and Legislative Sunset Review Committee, and

The Attorney General , and Dapartment of Law.
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EXECUTIVE-SECRETARY-INVESTIGATOR FOR BOARD _OF_ PHARMACY:

Qualifications:

1. Five years experience with another Board of Pharmacy, of
which three years must be 1in the position of vxecutive-
secretary and the remainder 1in the position of investigator.

2. Experienced in administering controlled substance
law of a state , under direction and supervision
of a pharmacy board.

3. Experience in administering a marijuana therapeutic
research program under the direction and supervision of
a board of pharmacy.

4 . Experience maintaining files and registiation and licensing of
pharmacists and controlled substance registratants at the
direction and under the supervision of a board of pharmacy.

5. Be a registered pharmacist in a state recognized by the
National Association of Boards of Pharmacy and be
required to become registered as a pharmacist in the
State of Alaska within six months of being hired as
Executive-Secretary-Investigat.ar by the State of Alaska.

JOB DESCRIPTION:

UNDER THE SUPERVISION AND AT THE DIRECTION OF THE BOARD
OF PHARMACY AND UNDER THE OF AS.08.01., CENTRALIZED
licensing statute and AS 08.80 PHARMACY ACT.:

1. Assist Board in process of registration of all Drug
enforcement registrants under the Federal Law under
the AS 17.30 Alaska State Statute , including design
of application form, and license

2. Maintain record of registration and licensure under
AS 17.30 with such records properly maintained at
the Division of Occupational Licensing

3. INVESTIGATE violations of any state or federal lav;
under the jurisdiction of the Board of Pharmacy and at
the direction of the Board of-Pharmacy and the Division
of Occupational Licensing. ,

4. Aid Board 1in the administration of the Marijuana Therapeutic
Research Program AS_.17.35 , including maintaining records
at the Division of Occupational Licensi g , and aiding
the Patient Qualification Review Commi tee in processing
applicants under that program.

5. Cooperate with all state and federal law enforcement
agencies at direction of Board of P~ rmacy
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6. Follow direction of DOL in maintaining records,issueing
licenses , receiving fees, and any other job *
requirements assigned to licensing examiners , including:

(a) Collecting fees & issueing receipts;

(b) Maintaining records and files ;

(c) Issueing & receiving application forms;

(d) Notifying applicants of acceptance or rejection of
applicants as determined by Board;

(e) At direction of DOL & Board, notifying applicants
for any licensure under AS 08.80 or AS 17.30 of
examination dates or license rern wal dates.

(f) Arrange soace for holding examinations

(@) Notify applicants of results of examinations;

(h) Issue licenses & certificates or temporary licenses
or certificates as authorized by Board

(i) Answer routine inquires ;

(J) Maintain a current registry of all licenses 1issued
under AS 08.30 & ™S 17.30

(k) Perform other services as requested by board consistant
with requirements of AS 08.80 & AS -7.30 & As 17.31.

7. Perform the following job description duties as
mandated by and established by investigative
proceedures of DOL £ Board.

(@ (@) (c, etc......... tD be 1inserted by DOL & consistant
with job description duties of JNVESTIGATORS

NOTE: 11 is the intent of the Board of Pharmacy that the above
person be employed,under state employment laws , by the
Division of Occupational j.icensing . The Director would,
in effect , be the person®s boss , and would direct the
duties and performance of the person, at the request and
with direct input , from the Board of Pharmacy. The person
would reside in the Anchorage area , working out of the
Division of Occupational License office 1in Anchorage.

ADDENDUM:

The above job decription, narrative, and conclusion solves

the problem temporarily., however the problem may ultimately
have to be addressed by the legislature . The Board of Pharmacy
in offering the solution ,listed here,is attempting to carry
out the wishes of the Legislature, so the.important programs
may be started at once and carried out to the besc of the
"abili-ty of all involved.



Statl5 of A laska

March 23, 1983

Mr. Eldon R. Ulmer, R.Ph.
President, Board of Pharmacy
P.0O. Box 101420

Anchorage, AK 99510

Dear Mr. Ulmer:

Thank you for a copy of your recent correspondence
to Mr. Harry Treager regarding your request in
obtaining changes in the "designation of personnel
portion of the budgeted line items for implementa—
tion of AS 17.30 and AS 17.35 by the Board of
Pharmacy. You may bo assured that 1 will give
serious consideration to your comments on this
important issue.

I appreciate your personally informing me of your
views, and | have copied the Department of
Commerce & Economic Development for Commissioner
Richard Lyon®s review.

Sincerely

Bill Sheffield
Governor



@ I I I I I DILL SHEFFIELD, GOVERNOR

ADDENDUM # 3 DKPAK*C " tfIKiVr OF 1" OMMEKCE & S’SNUECAHBALA.SKA 03811

A ( two part) KCO =*D."VIDtDEVELOPMENT PHONE: 1907) 465-2534
O1VISION OF OCCUPATIONAL LICENSING

DATE: June 15, 1983
TO: Board x)f Pharmacy
FROM Harry D. Treager, Dire™eor

Division' of Occupational Licensing

SUBJECT: Personnel Position

The attached memorandum was received from the personnel
of ficer.

UDT/jarll4
61583a

Attachment



MEMORANDUM ate of Alaska

to. Harry D. Treager, Director date: April 13, 1983
Division of Occupational Licensing

FILE NO:
TELEPHONE NO:

from: ofnt |*wson, Personnel Officer SUBJECT. Requested Change of
ijvision of Administrative Services Authorized Position
and Function

In response to your memo of April 7, 1983 requesting a change in title
for two Investigator IIl positions to "Executive Officers."

These positions were budgeted for and authorized in the classified
service subject to the rules of the classified personnel system. There
is no classification for Executive Officer and | am, therefore, unable
to effect the requested change.

JL/cwnf23Ql 3



ADDENDUM # 4

H8LH

IDKPARTMK.Vr 0S' COMMERCE &
ECONOM BC DEVELOPMENT ERT auasin so1

DIVISION OF OCCURA TIONAL LICENSING

July 29, 1983

Eldon Ulmer, R.Ph.
Chairman

Board of Pharmacy

P.O. Box 101420
Anchorage, Alaska 99510

Dear Mr. Uliner:
Re: Executive Officer Position

This correspondence is to advise ycu that efforts of Mr. Jim

Lawson, personnel officer, Department of Commerce and Economic
Development, were to no avail in changing the position of the
investigator to an executive office?7.

We should proceed immediately to fill the position as man-
dated by legislation.

ly- /

/
[1]

. Treager
Director

HDT/cwj/2707
72983A
cc: Dick Long



NOTICE OF PROPOSED CHANGES IN THE REGULATIONS OF THE
DEPARTMENT CF COMMERCE AND ECONOMIC  DEVELOPMENT
BOARD OF PHARMACY

Notice is hereby given that the Department of Commerce and Economic
Development, Board of Pharmacy, under authority vested by AS OB,80.030,
AS 17.30.010, and AS 17.35.020, proposes to adopt regulations in Title 12
of the Alaska Administrative Code, Chapter 52, dealing with regulation

of manufacture, distribution, prescription and dispensing controlled
substances, marijuana therapeutic research program and definitions to
implement AS 17.30.020, AS 17.30,030, AS 17.30.040 and AS 17.35.030 as
follows:

Article 5, General Provisions is renumbered to Article 7, General
Provisions, with Article 5 being assignee to the "Regulation of Manu-
facture, Distribution, Prescription and Dispensing of Controlled Sub-
stances,” and Article 5 being assigned to the "Marijuana Therapeutic
Research Program.”

12 AAC 52 is amended by adding a new article to read: _
ARTICLE 5
REGULATION COF MANUFACTURE, DISTRIBUTION, PRESCRIPTION
AND DISPENSING OF CONTROLLED SUBSTANCES

Section

400. Registration requirements

405. Registration

*410. Application forms for registration

415. Fee for registration and renewal

420. Exemption from registration and fees

425. Separate registration for independent activities and locations

430. Certificate of registration

435. Termination of registration

440. Denial, revocation and suspension of registration

12 AAC 52.400 provides that every person who manufactures, distributes,

or dispenses any controlled substance, or who proposes to do so, must

obtaip a certificate of registration for such activity with the Board of

Pharmacy. .
[

12 AAC 52.405 provides for the effective data and expiration dates of

all certificates of registration.

12 AAC 52.410 provides for the application forms for registration and
procedures for an applicant applying for registration.

12 AAC 52.415 provides for on anneal fee of $10.00 for each certificate
of registration issued.

12 AAC 52.420 provides for the exemption from registration and ;" s for
any person exempted from registration under the Federal Controlled
Substance Act of 1970, as amended.

12 AAC 52.425 provides that a separate registration shall be required

for any person engaging in more than one group of independent activities
and sets forth the categories of independent activities.

12 AAC 52.430 provides for the issuance of the Certificate of Registration
by the board, the information contained on the certificate, and other

requirements the board may impose on an applicant to determine if a
certificate should be issued or denied.

12 AAC 52.435 provides for the termination of any registration in the
event of the'death of the registrant, or ceases legal existence or
discontinues business or professional practice.

12 AAC 52.440 provides for theprocedures for the denial, revocation or
suspension of any registration and sets forth the procedures for the

board, and the applicant or registrant, to follow in the event of any
such potion to ensuro nil parties' rinhts sm nmwtnH



12 AAC 52 is amended by adding a new article to read:

ARTICLc. G
MARIJUANA THERAPEUTIC RESEARCH PROGRAM

Section

600. Paticn ilification Review Committee
610. Application for appointment

620. Term of appointment

630. Duties of committee

12 AAC 52.600 establishes a Patient Qualification Revit. < of
four members to oversee the marijuana therapeutic resear im.
12 AAC 52.610 sets forth the application for appointmen Patient

Qualification Review Committee by the Board of Pharmacy.

12 AAC 52.620 provides for the term of appointment for eachof the four

members appointed and designating which appointee will be the chairman
of the committee.

12 AAC 52.630 sets forth the duties of the committee in the management
of the marijuana therapeutic research program.

12 AAC 52.900 DEFINITIONS (ARTICLE 7) is amended by adding new paragraphs
to provide definitions for "compounder™ and "committee."”

Notice is also given that any person interested may present written
statements or arguments, relevant to the action proposed by mailing

or delivering them so they are received by 4:30 p.m., September 30, 1983
to:

Department of Commerce and Economic Development
Division of Occupational Licensing
Board of Pharmacy - Regulations
Century Plaza
142 East 3rd Avenue
m Anchorage, Alaska 99501

Copies of the proposed regulations nav be obtained by writing to the
above address, or by telephoning (907") 276-7969.

This action is expected to require an increased appropriation to implement
and maintain the registration requirements, as specified in 12 AAC 52.400-
It is anticipated that the additional funding required for one-half of
Fiscal Year 1934 will amount to $17,500.00 to cover personal services,
contractual, commodities and equipment (the equipment is a one-time

cost). Fiscal Year 1905 is estimated to require $26,700.00 and Fiscal
Year 1986 is estimated to require $27,900.00.

The action in regard to 12 AAC 52.600-.530 and 12 AAC 52.900(16) and
(17) is not expected to require an increased appropriation.

The Department of Commerce and Economic Development, Board of Pharmacy,
upon its own motion or at the instance of any interested persons, may
thereafter adopt the proposals substantially as described above without
further notice, or may decide to take no action on them.

Richard A. Lyon, Commissioner

DATE:  (Tot- v /3. /fj>]
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the matter

AMENDMENT

TO: CSHB 716 (L&C)

2, line 1

Delete "j "™ and insert
2, l:*ne 2:

Delete all material

2, line 10, following "chapter™:
Insert "or AS 17.30°7

2, line 11:

Delete "this" and 1insert "either”
2, line 12:

Delete "this" and insert "either"
2, line 15:

Following "chapter"™ insert

Delete "it" and insert "either

2, line 16:

Delete "refer the matter to the

"or AS 17.30"

chapter™

department™”

and

in accordance with this chapter or AS 17.30"

insert

By Uehling

"investigate

4/19/84



4/19/84



APRIL 18, 1984

TO: JOHN
FROM: KEN
RE: HB 716 RELATING TO THE BOARD OF PHARMACY

THE PRIMARY PURPOSE OF HB 716 IS TO ENSURE THE STATE
BOARD OF PHARMACY IS EXTENDED FOR ANOTHER FOUR YEAR
PERIOD. ALONG WITH THAT EXTENTION THE BOARD CF PHARMACY
WOULD BE GIVEN NEW RESPONSIBILITIES AND EXPANDED POWERS.
WITH THIS NEW AUTHORITY THE BOARD WOULD HIRE AN EXECU-
TIVE SECRETARY. THE PROPOSED JOB DESCRIPTION FOR THE
EXECUTIVE SECRETARY HAS BEEN PROVIDED BY THE BOARD TO
THE DIVISION OF OCCUPATIONAL LICENSING. THIS NEWLY CRE-
ATED POSITION WOULD GIVE THE BOARD THE STAFF NECESSARY
TO CARRY OUT ITS RESPONSIBILITIES.

QUESTION:

1 IN OTHER STATES WHERE THE BOARDOFPHARMACY HAS

STAFF SUCH AS AN EXECUTIVE SECRETARY, HOWHAS THE PRO-

GRAM WORKED ?

2. HAS SUCH A PROGRAM BEEN MORE EFFICIENT THAN ONE LIKE
WE HAVE HERE IN ALASKA ?



3. DO YOU FEEL THAT THE PHARMACY IS A VULNERABLE ENOUGH
INDUSTRY TO NEED A CONSTANT WATCHDOG SUCH AS THE EXECU-
TIVE SECRETARY WOULD BE ?

AL HOW MUCH WOULD FISCAL NOTES CHANGE IF AN EXECUTIVE
SECRETARY IS HIRED ?

5 WOULD THIS LESSEN THE WORK LOAD OF THE DIVISION OF
OCCUPATIONAL LICENSING ?

6. DON*"T YOU FEEL THAT SOMEONE WITH A PHARMACY BACK
GROUND WOULD BE A BETTER WATCHDOG FOR THE INDUSTRY
THAN AN INVESTIGATOR WHO HAS TO MONITOR SEVERAL INDUS-
TRIES ?



MARCH 14, 1983

THE BOARD OF PHARMACY IS MADE UP OF SEVEN MEMBERS, TWO
OF WHICH MUST BE PUBLIC MEMBERS WITH NO DIRECT FINANCIAL
INTEREST IN THE HEALTH CARE INDUSTRY. FIVE PROFESSIONAL
MEMBERS WITH AT LEAST THREE YEARS EXPERIENCE FILL THE
OTHER FIVE  SEATS. THE BOARD REGULATES  LICENSES,
PHARMACISTS, ALL PHARMACIES AS WELL AS HOSPITAL DRUG

ROOMS.

QUESTIONS:

1. DO YOU CONCUR WITH THE FINDINGS AND RECOMMENDATIONS
MADE BY THE LEGISLATIVE AUDIT DIVISION FOR THE BOARD OF

PHARMACY ?

2. HOW OFTEN DO YOU FEEL THE BOARD OF PHARMACY SHOULD

BE REVIEWED BY THE LEGISLATURE ?

3. WHAT SUGGESTIONS DO YOU HAVE FOR IMPROVEMENT OF THE
BOARD OF PHARMACY ? (ft . e . # 7
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Original sponsor: Labor and Commerce Committee

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE EILL NO. 716 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the Board of Pharmacy; and pro—
viding for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.03.010(c)(4) is amended to read:
(4) Board of Pharmacy (AS 08.80.010) -- June 30, 1988
[1984] .
¥ sec. 2. AS 08.80.030 1is amended to read:
Sec. 08.80.030. POWERS OF THE BOARD. The board may

(l) elect a president and secretary from its membership and
adopt rules for the conduct of its business;

(2) examine applicants for registration as pharmacists;

(3) investigate individually, collectively, or through 1its
agent, for violations of this chapter, or of any other state or
federal statute relating to the practice of pharmacy;

(4) adopt regulations [AND DO WHATEVER ELSE 1S NECESSARY
AND ADVISABLE] to carry out the purposes of this chapter;

(5) [PROMULGATE REGULATIONS TO CARRY OUT THE PURPOSES OF
THIS CHAPTER;

(6) Repealed

(M1 register intern pharmacists and adopt regulations
[PROMULGATE RULES] relating to their minimum experience requirements;

(6) adopt [(8) PROMULGATE] regulations to ensure adequate
security for all dangerous drug”;

M [9] adopt requirements for licensing 1in addition to

~1- CSHB 716 (L&C)
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the requirements set out in this chapterj_
(8) hire an executive secretary.
* Sec. 3. AS 08.80 1is amended by adding new sections to read:
Sec. 08.80.095. EXECUTIVE SECRETARY. The board may hire an
executive secretary to assist in implementing this chapter. The
executive secretary shall be a member ; the partially exempt service

unar AS 39.25.120.

Sec. 08.80.097. INVESTIGATIONS. (a) The wexecutive secretary
may 1inspect pharmacies and investigate complaints to determine whether
any person has violated this <chapter or a regulation adopted wunder
this chapter or to secure information useful in the administration of
this chapter.

(b) IT the executive secretary believes that a person may have
engaged in or be about to engage 1in an act or practice 1in violation of
this chapter or a filiation adopted under it, the executive secretary

s v CC

« . A - 173D A S&%C

shall/fref-er the-ma-t-te-r- to-the -dG"a-tlinient-and -immed-ia-te-ly- gend wr-i-t-ten

Vuzk- Kick
L- notice"to “éach board member-of-the referra-l- } Lx
|'/ Vu jrdu
fp () The department shall begin to 1investigate each matter re—
ferred by the executive secretary within five working days after the
referral and shall report the vresults of its 1investigation to the
board.
* Sec. 4. AS 39.25.120(c) 1is amended to read:
(c) The following positions in the state service constitute the

partially exempt service:

and

(1) deputy

departments of the executive

general of the Department of
(2) the directors
departments of the executive

CSHB 716 (L&C)

assistant

commissioners of the principal

branch, 1including the assistant adjutant

Military Affairs;

of the major divisions of the principal

branch and the regional directors of the

-2-



Department of Transportation and Public Facilities;

(3) attorney members of the staff of the Department of Law
and of the public defender agency;

(1) one private secretary for each head of a principal
department 1in the executive branch;

(5) employees of councils, Dboards, or commissions
established by statute in the Office of the Governor or the office of
the lieutenant governor, unless a different classification 1is provided
by statute;

(6) the executive director, deputy director, hearing
officers, and administrative law judges cf the Alaska Public Utilities
Commission;

) the director, deputy director, staff legal counsel, and
hearing officers of the Alaska Transportation Commission;

(8) notmore than two special assistants to the
commissirner of each of the principal departments of the executive
branch, but the number may be increased 1if the partially exempt
service 1is extended wunder AS 39.25.130 to include the additional
special assistants;

€©)) the principal executive officer of the following
boards, councils, or commissions:

(A) Alaska Public Broadcasting Commission;

(B) Professional Teaching Practices Commission;

©) Parole Board;

(D) Board of Nursing;

(E) Real Estate Commission;

(P Alaska Royalty Oil and Gas Development Advisory
Board;

(6) Alaska Historical Commission;

-3- CSHB 716 (L&C)



*

(H) Alaska State Council on the Arts;
(1) Alaska Police Standards Council;
J) Council on Science and Technology;
(K) Older Alaskans Commission;

L Boa d of Pharmacy;

(10) Alaska Pio.eersl Home managers;

¢N)) hearing examiners 1in the Department of Revenue;

(12) the comptroller in the division of treasury, Department
of Revenue;

(13) investment officers 1in the Department of Revenue;

04) airport managers in the Department of Transportation
and Public Facilities employed at the Anchorage and Fairbanks
International Airports;

(15) the deputy director of the division of tourism and the
deputy director of the division of insurance 1in the Department of
Commerce and Economic Development;

(16) the executive director and staff of the Alaska Public
Offices Commission;

(17) the director, deputy director, personnel analysts 11,
labor relations analysts I, labor vrelations analysts I, senior
negotiators, and research directors of the division of labor relations
in the Department of Administration;

(18) the rehabilitation administrator of the Workers*®
Compensation Board.

Sec. 5. This Act takes effect immediately 1in accordance with AS 01.-

10.070(c).

CSHB

716 (L&C) -4-



ALASKA STATE BOARD OF PHARMACY

IMPLEMENTATIJN

CONTROLLED SUBSTANCE STATUTE AS.17.30
AND
MARTJUANA THERAPEUTIC RESEARCH
PROGRAM STATUTE AS.17.35



The Legislature passed the CONTROLLED SUBSTANCE STATUTE

AS 17.30 AND THE MARIJUANA THERAPEUTIC RESEARCH PROGRAM
STATUTE AS 17.35 IN 1982 with an effective date of January
1, 1983.

Much of the responsibility for the implementation of these

two statutes rests with the Board of Pharmacy . The legislation
did not specifically address the funding for the implementation,
nor the number or type of personnel that would be needed for
implementation.

The Board of Pharmacy has been planning , since 1981 , for

the responsibilities that many believed would be vested with
the Board , but could make no definite plans until enactment
was accomplished and an effective date established.

The Board 1is now faced with problems of selecting and funding
personnel to insure a timely implementation of it"s responsibliy

NARRATIVE
Under Sec 17.30.010 Regulations must be promulgated.

Under Sec 17.30.020 ,(a),(b),(c),(d),(e) & (™ Registration
requirements must be met

Under Sec 17.30.030 (a), (b), & (©) Registration must be
accomplished.

Under Sec 17.35 Marijuana Therapeutic Research , a program
must be established , physctans interviewed and appointed to
the Patient Qualification Review Committee and regulations must
be adopted to assure this progranm is administered at a state
level that is compatible witli Federal Statutes.

All of above can not be accomlished 1in three meetings of two days
each presently budgeted for the Board.

Competent, qualified and experienced personnel must be hired,
and fast , to accomplish the mandate of the legislature.

With this 1in mind the Board as early as June 1981 , started
setting up a proposed budget and establishing goals and
objectives , ever? though no law was on the books at that time.

At two of its three meetings 1in 1982 , after the enactment

of the legislation , but still prior to the effective date, the
Board again established goals and an accompaning proposed
budget . This fact may be verified by the minutes of all of
the above cited meetings and the attached goals and objectives
to those minutes.

Throughout the meetings, evidence of the Board®"s intent can

be clearly identified . Neter did the Board waver from it"s
intent to hire a " Executive- Secretary " type person to come
on board in a full time position . Various budget figures

were submitted in the range of $ 85,fm)n.00 for the period
January 1, 1983 through June 30 , 1983 ( a half year) to fit the
fiscal budget time frame from effective date of January 1 , 1983

-1-



NAR NATI VE : ( continued)

The Board does not enjoy budgct-bypass priveledges and
must submit a budget through the Division of Occupational
Licensing . It is the Boards understanding that this budget
is then submitted through the Division of Commerce and
Economic Developemnt and on to the House and Senate Budget
Committees

The Board DID submit a budget , both for the fiscal year
1983 and again for the half-fiscal year 1983( January 1,1983
through June 30 , 1983. The 1983-84 Fiscal year budget

was submitted to the Division of Occupational Licensing
also, and it is presently in the process.

With each budget request , a breakdown was also submitted.

In every request there is an audit trail establishedl

in the minutes of meetings and 1in letters.. The Board always
included -expenses for a position that was labeled various

ways , but either was called " Executive-secretary"™ or

a combined position of "Executive-Secretary-Investigator-Examiner.

The Board realized that a regulation specialist would be
needed to promulgate all of the regulations mandated by
statute and budgeted for that position also. The Board

also ralized that , although it has always been assigned

an inspector , by the DOL , that a full time inspector would
aslo be needed , in addition to sharing the one wused .in the
past . This would then amount to an investigator and a half( the
half one being shared with other boards) and the full time one
being used in the extensive investigatory work anticipated in
the drug enforcement area

Somewhere,in the translation from Board minutes and vocal

requests, made by the Board to the Director of Occupational
Licensing , MUCH WAS LOST. The Board recently was made
aware that line item budget items were requested OR AT LEAST
GRANTED in the budget , TIED to specificpersonnel. This
personnel 1is defined, according to the DOL for two regulation
specialists and two investigators . These people are

in addition to the regular licensing examiner that is assigned
to each board and usualy shared by at least one other board.
The regulation specialists and the two investigators were to

be the people that would aid the Board in emplentzing its
work.

This will jJjust NOT WORK. The Board needs an Executive-
Secretary type" person comparable to those in the employee

of other states , such as Washington, Oregon, and Wyoming, where
state pharmacy boards have full responsibility for their states
controlled substance statutes. The Board has 1in mind at least
three people , two of which would be excellent ,and who have
indicated a desire to come to Alaska . These people have been
employed for at least five years as executive-secretaries,

iind ' also have investigate exeperience , and have been
involved in the administration of both controlled substance
legist ition and marijuana research programs . Just the type
of person with just the type of experience needed in the initial



NAK RATIVE ; C continued)

stage of the program in Alaska . Unfortunately ,no
such position is specifically listed in the job
classification program of the state, directly 1identified
with the Pharmacy Board . Similiar positions do exist
with the Board of Nursing and others, but not Pharmacy.

The Board of Pharmacy does not need, in the 1initial
organization two investigators . The Board does
desperately need an experienced executive-secretary type,
on a day-by-day basis to get the programs initiated and
then properly administrated

The Director of the Division of Occupational Licensing has
agreed to submit the Boards desires as to changing the

budget line item identification from two regulation
specialists and two 1investigators to the personnel that

could do the job , as long as the Board stays within the
budgeted dollars. The Board has been informed that it has ,
budgeted dollars covering the four people mentioned above,

in the amount of $ 75,000.00 for the period January 1, 1983
through June 30 , 1983 . The Board has asked the director of
DOL to make the following request:

-Investigator/

Executive-Secretary-Inspector range of $45,000.00/yr
Estimated 30 % of salary for office etc 13,500.00/yr
One full time regulation specialist 33.000.007yr
Estimated 30% of salary for office 9,900 .00/yr
Licensing Examiner(or secretary type) 28.000.00/yrt
Estimated 30 % for office etc. 8, 400. 00/yr
TOTAL FOR ONE YEAR $ 137.800.00/yr

This would break down to $ 68,-900.00 for the remainder of
fiscal year 1983( half year Jan 1 through June 30 , 1983) and
well under the eted . The figures above may

be slightly off , but should be fairly close and definitely on
the conservative side considering the licensing examiner
budgeted above for full time Pharamcy Board work , when she
would probably be used part time with another board.

The Director of The Division of Occupational Licensing has

asked that the President of The Board Of Pharmacy write him

a letter asking for his cooperation in requesting the change

and in addition attempt to write a job experience qualification
requirements and a job description for the position of

Executi ve-Secretary-Investigator

The letter has been written and will be sent to the

Director along with this narrotivc and a conclusion

statement. Copies of all materia] will also be

sent to The Governor, The Commissioner of Commerce &

Economic Developement, The Speaker of the House of Representatives,
The President of the Alaska State Senate, all Board of Pharmacy
Members, and Legislative Sunset Review Committee, and

The Attorney General , and Dapartment of Law.

-3-



CONCLUSTION

EXECUTIVE-SECRETARY-INVESTIGATOR FOR HOARD OF PHARMACY:

Qualifications:

1. Five years experience with another Board of Pharmacy, of
which three years must be in the position of executiv®e-
secretary and the remainder 1in the position of investigator.

2. Experienced in administering controlled substance
law of a state , under direction and supervision
of a pharmacy board.

3. Experience 1in administering a marijuana therapeutic
research program under the direction and supervision of
a board of pharmacy.

4. Experience maintaining files and registration and licensing of
pharmacists and controlled substance registratants at the
direction and under the supervision of a board of pharmacy.

5. Be a registered pharmacist in a state recognized by the
National Association of Boards of Pharmacy and be
required to become registered as a pharmacist in the
State of Alaska within six months of being hired as
Executive-Secretary-Investigator by the State of Alaska.

JOB DESCRIPTION:

UNDER THE SUPERVISION AND AT THE DIRECTION OF THE BOARD
OF PHARMACY AND UNDER THE MANDATES OF AS.08.01., CENTRALIZED
licensing statute and AS 08.80 PHARMACY ACT.:

1. Assist Board in process of registration of all Drug
enforcement registrants under the Federal Law under
the AS 17.30 Alaska State Statute , including design
of application form and license

2. Maintain record of vregistration and licensure under
AS 17.30 with such records properly maintained at
the Division of Occupational Licensing

3. INVESTIGATE violations of any state or federal law
under the jurisdiction of the Board of Pharmacy and at
the direction of the Board of Pharmacy and the Division
of Occupational Licensing.

4. Aid Board in the administration of the Marijuana Therapeutic
Research Program AS.17.35 , including maintaining records
at the Division of Occupational Licensing , and aiding
the Patient Qualification Review Committee in processing
applicants under that program.

5. Cooperate with all state and federal law enforcement
agencies at direction of Board of Pharmacy

- a-
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c ONCLUSTION : (continued)

6. Follow direction of DOL 1in maintaining record:.,issueing
licenses , receiving fees, and any other job
requirements assigned to licensing examiners , including:

(@) Collecting fees & issueing receipts;

(b) Maintaining records and files

(c) Issueing & receiving application forms;

(d Notifying applicants of acceptance or rejection of
applicants as determined by Board;

(e) At direction of DOL & Board, notifying applicants
for any licensure under AS O0B.80 or AS 17.30 of
examination dates or license renewal dates.

(f) Arrange space for holding examinations

(@) Notify applicants of results of examinations;

(h) 1Issue licenses & certi ficutes or temporary licenses
or certificates as authorized by Board

(i) Answer routine 1inquires ;

(J) Maintain a current registry of all licenses 1issued
under AS 08.80 & AS 17.30

(k) Perform other services as requested by board consistant
with requirements of AS 08.80 &.AS -7.30 & As 17.35.

7. Perform the following job description duties as
mandated by and established by investigative
proceedures of DOL & Board.

@ (@) © etc......... td bu inserted by DOL & consistant
with job description duties of TNVFSTIGATQI:.!

NOTE: It is the intent of the Board of Pharmacy that the above
person be employed,under state employment laws , by the
Division of Occupational Licensing . The Director would,
in effect , be the person®s boss , and would direct the
duties and performance of the person, at the request and
with direct input , from the Board of Pharmacy. The person
would reside In the Anchorage area , working out of the
Division of Occupational License office in Anchorage.

ADDENDUM:

The above job decription, narrative, and conclusion solves

the problem temporarily., however the problem may ultimately
have to be addressed by the legislature . The Board of Pharmacy
in offering the solution ,listed here,is attempting to carry
out the wishes of the Legislature, so the iImportant programs
may be started at once and carried out: to the best of the
abilrty of all involved.
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(NOTE: 7 inflation factor projected for FY “86 through
FY 'Sp for operating costs)

100 EEBSQbQI— SEEMGESI
1 Executive Secretary, Range 18A

PX, 12 months to be located in Anchorage 46,519.88

200 IB&VELJL

Executive Secretary 3 board meetings (2 days ea. <8 $80
per day/ per diem = $160 x 3) $480.00
Transportation - 3 board intgs I8
$400 ea. 1 ,200.00

Note: There are 119 licensed pharmacies which require inspections. Assuming
the Executive Secretary will be located in the Anchorage area, the following
does not include the 41 pharmacies in the Anchorage area. These consist of

32 Retail, 2 Wholesale, 6 Hospital Pharmacies, and 1 Nursing Home Drug Room

pharmacy.

Transportation for Inspections not in the
Anchorage area, at $400 ea. x 70 31,200.00

Per Diem for Inspections not in the Anchorage
area, at $80 per day x 3 days ea. x 78

$51,600.00
300 COQNIE&CIUAL:
Postage, telephone, printing, publication and
operating costs: $2,000.00

(With the authority to investigate violations, the
following will apply:)

Legal fees: Estimated 2 investigations annually will
result in disciplinary proceedings: Fees cover all costs
includi is hearing officer fees, court costs, court recorder
costs, appeals cost, witness fees, and all other related costs*,
(Estimated each hearing process cost is $10,000.00 x 2)

20,000.00

Executive Secretary leased vehicle, dry m/maintenance*.

Anchorage: 1 vehicle 8 $410.00 per month x 12 months 4,920.00

Fuel: 1 leased vehicle 8 est. $87.50 per month
X 12 months 1.1050.%00

$27,970.00



flfil-CQMUQDIIIES:

Stationery, typewriter ribbons, pens, pencils,
tablets, and other miscellaneous desk top supplies 1,200.00

EQJIEtJELJIJL (one time costs only)

1 desk, double pedestal, 60" x 30" <8568.22 ea. 568.22
1 chair, executive swivel, with arms 8 $313.30 313.30
1 typewriter, IBM correcting Selectric with dual

pitch, 15.5 inch paper capacity 3$1,369.36 ea. 1,369.36
1 typewriter table 8 $135.65 ea. 135.65
1 chair, side without arms, contour style 9

$114.60 ea. 114.60
1 recording machine, portable, Lanier 8 $775.87 ea. 775.87
1 bookcase with 3 adjustable shelves 83 $164.69 ea. 164.69
1 file cabinet, 5 drawer, legal w/lock 3 $406.91 ea. 406.91
1 calculators, desk, printing and display, 12-digit,

i8$364.66 ea. __364".66

$4,213.26

'3Gfl__LSt'ID & SIBUEIL!BES:
150 sq. ft. 0 $2.00 per ft. per mo. x 12 mas. $3,600.00

TOTAL OPERATING COSTS: $135,103.14
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As requested by the House Labor & Commerce Committee

PERSONAL SERVICES in House Bill 716.

Benefits
Supplemental Benefits
Fixed Benefits
IUIAL PERSONAL SERVICES
Travel
Contractual
Commodities
Equipment

TOTAL COST

FUND INO SOURCE
Federal Receipts 1002

C.F. Match
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I "An Act relating to the rights of contractors CnrtArt™* L late
TWtIe on public works projects." va)u..cua. Eﬁifﬁ?
,Ar f0o0/5n " Bob Bacolas
¥ tSfft 465-4870

This Dbill would protect a prime contractor on a public works project

from being required to pay wage claims to a principal or owner/operator
of a subcontractor whenever a dispute arises between the prime contractor
and the subcontractor concerning the performance of work under the sub—
contract.

Under this bill, the Department of Labor would be required to undertake
investigations of the subcontractor®s performance, hold hearings, and
issue determinations as to whether or not the subcontractor has "substan-—
tially failed to perform the subcontract.” These types ov contract
performance disputes frequently involve complicated questions of law
and facts which are normally by the courts, rjt by administrative
agencies. The Department would have to make what is ultimately a

legal determination as to performance under the subcontract, which
would likely involve the Department in third party court litigation

and would not be in the best interests of either the Department or the
State of Alaska.

Moreover, as the attached fiscal note makes clear, the Department would be
required to retain certain professional, consulting, and legal services
in order to make the necessary determinations of contract performance.

While the Department is not opposed to the idea of withholding payment
to owner/operators of subcontractors during litigation of contract
performance disputes, we believe that there is a much less costly way
of accomplishing this result. In cases where a contract dispute arises
between a prime contractor and a subcontractor, the contracting agency
administering the public works project would withhold accrued payments
from the prime contract as provided in AS 36.05.070 and .090 but would
not disburse any wage payments to owner/operators or persons with an
ownership interest in that subcontractor until the contract performance
dispute has been resolved. Durir.y the pendency of litigation, the

Jtracti ng agency could be directed to hold those amounts in escrow
and disburse only in accordance with an orde ” of the court or by stipu—
lation of the parties.

Specifically, the Department recommends that in Section 1 of House Bill
719, the added language on line 15 be deleted. In Section 2 of the bill,
proposed AS 35.05.095 should read as follows:

CONTRACTORS AND SUBCONTRACTORS, (a) A contractor may inform the
Department of Labor that a contract dispute exists with respect

to the performance of a ;ubcontracfor and that a court action has
been filed concerning such dispute Within ten days of receiving
such notification, the department shall verify this information
and transmit it to the contracting agency administering the public
works project.

POSITION PAPER/Deoartment of Labor



House Bill 719

(b) Upon receipt of notification frcr. the Department of Labor
that a court action has been filed with respect to the performance
of a subcontractor on a public works project, the contracting
agency shall withhold but may not disburse any accrued payments
from the public construction contract to pay wages to any person
having an ownership interest in thv; subcontractor until directed
to do so by court order or by stipulation of the parties.

(c) The Department of Labor may not exercise any of its statutory
remedies under AS 36.05.010-110 against a contractor because of

that contractor®s failure to make payment to any person having an
ownership interest in a subcontractor until such time as the

contract performance dispute between the contractor and subcontractor
has been resolved by court order or by stipulation of the parties.

A fiscal note is attached.

APPROVED:

=>-Jim Robison
Commissioner
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FISCAL NOTE

u=l
THE LEGISLATURE OF THE STATE OF ALASKA A
THIRTEENTH LEGISLATURE
BILL/RESOLUTION NO: H3 719
TITLE: "An Act relating to rights of contractors on public works projects."
AGENCY AFFECTED: Department of Labor
Page 2

Under this bill the Department of Labor would be required to conduct complex
investigations, issue formal determinations, and hold hearings in certain
instances upon the request of a prime contractor. A request may oc *when a
wage claim is filed against the prime contractor by a subcontractor ...ien liti—
gation 1is pending between the parties arising out of a dispute concerning
quality of work, or specific performance under the sub-contract.

The Wage and Hour Administration routinely handles about 20 enforcement actions
each year that involve owners/operators who perform on public works projects

as laborers, mechanics, or field surveyors. This fiscal note assumes that

fifty percent of these actions will involve disputes between the prime contractor
and subcontractor. In order to meet the investigation requirements of this

bill, the cost associated with staffing full-time professionals, who have the
required expertise to evaluate performance, would be prohibitive. Therefore,
such activity would be handled through professional service contracts on an
as-needed basijs® Under this plan, the following assumptionsVan~be made.

1. Contract attorney to handle the legal needs of the program ($140 per hour).

2. Professional consultant fees associated with investigating, determining,
and issuing reports ($250 per hour).

3. A part-time Clerk Typist 11l in the Wage and Hour Administration to provide
the required clerical support for the Department®s involvement in the
progranm.

We approximate it will take 16 hours per complaint for a private consultant to
investigate, make a determination, and issue a report; and 16 hours per complaint
by a contract attorney for legal involvement.

Based on these assumptions, the following formulas were used to compute the
Fiscal Year 1985 costs to operate the program.

Consultant Fees: 10 ijivestigations x 16 hours x $250 per hour = $ 40.0
Attorney Fees: 10 investigations x 16 lours x $140 per hour = $ 22.4
Miscellaneous other routine contractual services would $ 7.5

include reporting and recording services

Costs associated with the Clerk Typist 11l are shown on the c? 7
attached Form 13. Of these costs, only the equipment costs
of $2.5 would be one-time items.



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE
BILL/RESOLUTION NO: HB 719

TITLE. An Act relating to rights of contractors on public works proiects 1
AGENCY AFFECTED: Department of Labor projects.
Page 3

In preparing these cost estimates, we have assumed an effective date on the bill

of July 1, 1984. Also, an inflation rate of six percent is included for fiscal
years 1986 - 1989.

LEG:B:16



TOSTT Ce Range/Step  Barg. Unit Form 12 Page/Line GOV. APPROV. OISAPP.

rk Typist 8 A 6GU
Type of Position Staff Months RP Number IPCN Number BRU Priority Location Election District* LEG.
PPT 6 HB 719 Anchorage
CONTINUATION LEVEL ADDITION JUSTIFICATIO
Type of Expenditure Amount
1
PE'RS'Onal services
5 Salary 9,318
6Benefits B T7585" This position would provide clerical support to the
7 Supplemental Benefits 7T investigations required by this bill
8 Fixed Benefits TT267 g q y :
9 TOTAL PERSONAL SERVICES Ol 12,807 The clerk would maintain files on the cases, answer
10 Travel 02 T phones, type correspondence, etc
11 contractual 03 6,418 ’ ’ ’
fé Eomwodltles 04 ; ;%0 Contractual Services costs include telephone charges,
H Oiﬁlpment 05 ’ $1,800 for rent, $1,118 for management services
er

support, etc.
15 TOTAL COST

A one-time cost of $2,500 for equipment would include
a desk, chair, calculator, file cabinet, etc.

RECEIPT CODE FUNDING SOURCE
16 Federal Receipts 1002
17 G.F. Match 1003
18 100 General Funds 1004 777275-
19 I-A Receipts 1005
20 Program Receipts 1028
21 Other

For MSB Use Only
4A Key Number

AGENCY Department of Labor | FY 85

PROGRAM Worker Protection
13 REQUEST FOR NEW POSITION Page of

BRU Labor Standards & Safety 1 1
Revised Date

COMPONENT Wane ft Hour

LEG:B:17



DEPARTMENT OF LABOR RECEINEQ
OFFICE OF THE COMMISSIONER

MY 2 1904

BRIEFING rAPSR ON I a h enterprises OFFICEOFTHE Cflf”aISSIO®

L E NI ENTERPRISES IS THE PRIME CONTRACTOR ON THE ANCHORAGE SERVICE-HAN3HEW
SPORTS COMPI,EX IN ANCHORAGE. GROUND UP CONSTRUCTION WAS UNDER SUBCONTRACT TO

L & W ENTERPRISES FOR EXCAVATION AND [INSTALLATION OF WATER AND SEWER LINES.

GROUND UP FAILED TO PAY WAGES FOR THE WORK PERFORMED ON THE PROJECT. AT LEAST
FOUR PEOPLE PERFORMED WORK TOR GROUND UP ON THE PROJECT. THEY ARE:
GARY STERNA -LABORER- OWNER OF GROUND UP CONSTRUCTION
DENNIS THOMAS -LABORER & OPERATOR- REPUTED BY L & I TO BE CO-OWNER OF GROUND UP
ANDY STERRA -OPERATOR N LABORER- GARY STERBA’0 BROTHER

LD GUroWSKY-THUCIC DRIVER h I1ABORER

L & H HAS WITHHELD ALL PAYMENTS TO GROUND UP CONSTRUCTION FOR THIS PROJECT DUE
TO A DISPUI"E OVER THE QUALITY/QUANTITY OF WORK PERFORMED. IN FEBRUARY 193L,
GROUND UP CONSTRUCTION FILED A CHAPTER 7 BANKRUPTCY. THE DEPARTMENT AUDITED
AVAILABLE TIME RECORDS 1ND HAS REQUESTED THAT THE CONTRACTING AGENCY WITHHOLD
«*17,6 39 . 5WHICH REPRESENTS THE WAGES DUE FOR LABOR PERFORMED ON THIS PROJECT
BY THE FOUR MEN LISTED ABOVE. THE AMOUNT TO mifi WITHHELD WAS DETERMINED FROM AN
AUDIT OF CERTIFIED PAYROLL RECORDS SUBMITTED TO THE DEPARTMENT ON DECEMBER 20,
1933 AND AUFHENTICATED BY A SWORN STATEMENT FROM GARY STERBA, THE OWNER OF GROUND

UP CONSTRUCTION. WITHHOLDING WAS REQUESTED IN ACCORDANCE WITH AS 36.09.070(c)-

COUNSEL FOR L & N ENTERPRISES HAS OBJECTED TO: THE HOURS SUBMITTED BY GROUND UP;
THE DEPARTMENT SEEKING COLLECTION OF WAGES FOR COMPANY OWNERS OR REPUTED OWNERS;

THE DEPARTMENT SEEKING COLLECTION FROM THE CONTRACTING AGENCY.

THE “vNW F F. FOLLOWI MI ESTABLISHED procedures in pursuing this matter, the

CVITRAOrOR/;:iiT.OY!'R IS IN BANKRUPTCY AND THE DEPARTMENT HAS NO ALTERNATIVE IN TITLE



BRIEFING PAPER
PAGE 2
MAY 1, 19Rli

36.05 ENFORCEMENT ACTIONS BUT TO SEEK FINAL PAYMENT OF WAGE DISCREPANCIES FROM
THE CONTRACTING AGENCY. THE FACT THAT SOME OF THE L\BOR WAS PERFORMED 3Y AN OWNER
OF THE COMPANY DOES NOT NEGATE OIJR OBLIGATION TO INSURE THAT ALL LABOR 1S COMPEN-
SATED FOR AT PREVAILING RATES. THIS MIRRORS FEDERAL FOLICY F"OR DAVI3-BACON

ENFORCEMENT. THE [ISSUE AS TO ACi"UAL HOURS WORKED HAS YET TO BE RESOLVED.

AN INFORMAL CONFERENCE WAS HELD IN ANCHORAGE ON APRIL 26. L A H AND GROUND UP
CONSTRUCTION WERE REPRESENTFD. NO RESOLU1TON COULD BE REACHED SO THE MATTER
WILL BE SET FOR HEARING TO DETERMINE THE NUMBER OF HOURS WORKED AND THE AMOUNT

OF WAGES DUE TO BE TAID BY THE CONTRACTING AGENCY IN ACCORDANCE WITH AS 36.03.090(9),



MAY 16, 1984

TO: JOHN
FROM: KEN
RE: HB 719 RELATING RIGHTS OF CONTRACTORS

THE PURPOSE OF THIS BILL IS TO PROTECT PRIME CONTRACTORS
ON PUBLIC WORKS JOBS FROM PAYING WAGE CLAIMS TO A
SUBCONTRACTOR WHEN A DISPUTE ARISES OVER THE
PERFORMANCE OF THE WORK BY THE SUBCONTRACTOR. IT IS
PRESENTLY THE DEPARTMENT OF LABORS POLICY TO HAVE THE
CONTRACTING AGENCY WITH HOLD AND SOMETIMES DISBURSE
FUNDS EARMARKED FOR THE PRIME CONTRACTOR WHEN WAGE
CLAIMS ARE MADE AGAINST THAT CONTRACTOR. THE MAIN
INTENT OF THIS BILL IS TO PREVENT THE OWNER OP m OF
A SUBCONTRACTING FIRM FROM COLLECTING ON A WA AIM
UNTIL ALL LITIGATION OVER THE PERFORMANCE OF THAT
SUBCONTRACTOR HAS BEEN RESOLVED.



oSill NO. House Bill 719 Dele Myﬁm

Titlp "An Act relating to the rights of contractors Eileen Plate
1 on public works projects." lonian. 465 _2700

i, Bob Bacolas
465-4870

This bill would protect a prime contractor on a public works project

from being required to pay wage claims to a principal or owner/operator
of a subcontractor whenever a dispute arises between the prime contractor
and the subcontractor concerning the performance of work under the sub-—
contract.

Under this bill, the Department of Labor would be required to undertake
investigations of the subcontractor®s performance, hold hearings, and
issue determinations as to whether or not the subcontractor has "substan-—
tially failed to perform the subcontract.” These types of contract
performance disputes frequently involve complicated questions of law
and facts which are normally by the courts, not by administrative
agencies. The Department would have to make what 1is ultimately a

legal determination as to performance under the subcontract, which
would likely involve the Department in third party court litigation

and would not be in the best interests of either the Department or the
State of Alaska.

Moreover, as the attached fiscal note makes clear, the Department would be
required to retain certain professional, consulting, and legal services
in order to make the necessary determinations of contract performance.

While the Department is not opposed to the idea of withholding payment
to owner/operators of subcontractors during litigation of contract
performance disputes, we believe that there 1is a much less costly way
of accomplishing this result. In cases where a contract dispute arises
between a prime contractor and a subcontractor, the contracting agency
administering the public works project would withhold accrued payments
from the prime contract as provided in AS 36.05.070 and .090 but would
not disburse any wage payments to owner/operators or persons with an
ownership interest in that subcontractor until the contract performance
dispute has been resolved. During the pendency of litigation, the
contracting agency could be directed to hold those amounts in escrow
and disburse only in accordance with an order of the court or by stipu—
lation of the parties.

Specifically, the Department recommends that in Section 1 of House Bill
719, the added language on line 15 be deleted. In Section 2 of the bill,
proposed AS 35.05.095 should read as follows:

CONTRACTORS AND SUBCONTRACTORS. Q) A contractor may inform the
Department of Labor that a contract dispute exists with respect

to the performance of a subcontractor and that a court action has
been filed concerning such dispute. Within ten days of receiving
such notification, the department shall verify this information
and transmit it to the contracting agency administering the public
works project.

POSITION PAPEP/Deoartment of Labor



(b) Upon receipt of notification from the Department of Labor
that a court action has been filed with respect to the performance
of a subcontractor on a public works project, the contracting
agency shall withhold but may not disburse any accrued payments
from the public construction contract to pay wages to any person
having an ownership interest in the subcontractor until directed
to do so by court order or by stipulation of the parties.

(c) The Department of Labor may not exercise any of its statutory
remedies under AS 36.05.010-110 against a contractor because of

that contractor®s failure to make payment to any person having an
ownership interest in a subcontractor until such time as the

contract performance dispute between the contractor and subcontractor
has been resolved by court order or by stipulation of the parties.

A fiscal note is attached.

APPROVED?

"-Jim Robison
Commissioner



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: ]
REQUEST FISCAL DETAIL
Bill/Resolution No. HB 719 Agency Affected: Labor
Title: "An Act relating to rights Program Category Affected: Public
of contractors. . . Protection
Sponsor: House Labor & Commerce BRU, Program or Subprogram(s) Affected:
Requestor: House Labor & Commerc? Labor Standards & Safety BRU;
Date of Request: May 14, 1984 Wage & Hour

EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 84 FY 85 FY 86 FY 87 FY 88 FY 89
OPERATING

100 PERSONAL SERVICES 12.8 13.4 14.0 14.8 15.7
200 TRAVEL
300 CONTRACTUAL 76.3 81.5 86.0 91.8 96.0
<400 SUPPLIES .5 .5 .6 .6 .6
500 EQUIPMENT 2.5
600 LAND & STRUCTURES '
700 CRANTS, CLAIMS *
800 MISCELLANEOUS it

TOTAL OPERATING 0 92.2 94.9 100.6 106.4 112.3
| CAPITAL |

REVENUE

FUNDING: (Thousands of Dollars)

CENERAL FUND 0 92.1 94.9 100.6 106.4 112.3
FEDERAL FUNDS

OTHER

TOTAL 92.1 . .. 94.9 100.6 106.4 ,112 .3.

POSITIONS:

FULL-TIME

PART-TIME 1 1 1 1 1
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/A

ANALYSIS: Attach a separate page for analysis

Prepared By: Phone: 465-4870
Division:__ Lahor Standards ft Safety , Date:

Approved by C o m m i s s i o n e r D a t e

Adency :-Labor
LEG:B:16

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE
BILL/RESOLUTION NO: HB 719

TITLE: ""An Act relating to rights of contractors on public works projects."
AGENCY AFFECTED: Department of Labor
Page 2

Under this bill the Department of Labor would be required to conduct complex
investigations, issue formal determinations, and hold hearings in certain
instances upon the request of a prime contractor. A request may occur when a
wage claim is filed against the prime contractor by a subcontractor when liti—
gation is pending between the parties arising out of a dispute concerning
quality of work, or specific performance under the sub-contract.

The Wage and Hour Administration routinely handles about 20 enforcement actions
each year that involve owners/operators who perform on public works projects

as laborers, mechanics, or field surveyors. This fiscal note assumes that

fifty percent of these actions will involve disputes between the prime contractor
and subcontractor. In order to meet the investigation requirements of this

bill, the cost associated with staffing full-time professionals, who have the
required expertise to evaluate performance, would be prohibitive. Therefore,
such activity would be handled through professional service contracts on an
as-needed basis. Under this plan, the following assumptions can be made.

1 Contract attorney to handle the legal needs of the program ($140 per hour).

2. Professional consultant fees associated with investigating, determining,
and issuing reports ($250 per hour).

3. A part-time Clerk Typist IlIl in the Wage and Hour Administration to provide
the required clerical support for the Department®s involvement in the
program.

We approximate it will take 16 hours per complaint for a private consultant to
investigate, make a determination, and issue a report; and 16 hours per complaint
by a contract attorney for legal involvement.

Based on these assumptions, the following formulas were used to compute the
Fiscal Year 1985 costs to operate the program.

Consultant Fees: 10 investigations x 16 hours x $250 perhour = $ 40.0
Attorney Fees: 10 investigations x 16 hours x $140 perhour = $ 22.4
Miscellaneous other routine contractual services would $ 7.5

include reporting and recording services

Costs associated with the Clerk Typist 11l are shown on the
attached Form 13. Of these costs, only the equipment costs
of $2.5 would be one-time items.



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE
BILL/RESOLUTION NO: HB 719

TITLE: "An Act relating to rights of contractors on public works projects."
AGENCY AFFECTED: Department of Labor
Page 3

In preparing these cost estimates, we have assumed an effective date on the bill
of July 1, 1984. Also, an inflation rate of six percent is included for fiscal
years 1986 - 1989.

LEG:B :16



rub itium 1lLlie _ Range/Step Barg. Unit Form 1? Page/Line GOV. APPROV. OISAPP.

1 -Clerk. Typist 11 8 A 66U
Type: of Position Staff Months RF" Number PCN Number BRIJ Priority Location Election District LEG.
PPT 6 HB 719 Anchorage
CONTINUATION LEVEL ADDITION JIJSTIFICATI10
4 Type of Expenditure Amount
1 2 3
PERSONAL SERVICES
5 Salary 9,318
6 Benefits _ 1.556 This position would provide clerical support to the
7 Supplemental Benefits 571 - . . ) ) i
3 3 investigations required by this bill.
8 Fixed Benefits 1,362
9 TOTAL PERSONAL SERVICES 01 12,807 The clerk would maintain files on the cases, answer
10 Travel 02 ~ U~
phones, type correspondence, etc.
11 Contractual 03 V,4"18
ig Eommodltles gg SUU Contractual Services costs include telephone charges,
quipment 2,500 $1,800 for rent, $1,118 for management services
14 Other
support, etc.
15 TOTAL COST 22,22b
A one-time cost of $2,500 for equipment would include
a desk, chair, calculator, file cabinet, etc.
RECEIPT CODE FUNDING SOURCE
16 Federal Receipts 1002
17 G.F. Match 1003
18 100 General Funds 1004 22,22b
19 I-A Receipts 1005
20 Program Receipts 1028
21 Other

For M1 use only
4A Key Number

AGENCY Department of Labor | FY 85

PROGRAM Worker Protection
13 REQUEST FOR NEW POSITION Pageod7
BRU Labor Standards & Safety 1 1
Revised Date
COMPONENT Wage & Hour

LEG:B 17



DEPARTMENT OF LABOR HE U[1V]I]
OFFICE OF THE COMMISSIONER
MY2 1%

BRIEFIN"? PAPER ON L hll ENTERPRISES OF THE CO|/|SHSSIf|I'f'[S

L & W ENTERPRISES 13 THE PRIME CONTRACTOR ON THE ANCHORAGE SERVICE-IIANSIIEW
SPORTS COMPLEX IN /ANCHORAGE. GROUND UP CONSTRUCTION WAS UNDER SUBCONTRACT TO

I & H ENTERPRISES FOR EXCAVATION AND INSTALLATION OF WATER AND 3EWER LIMES.

GROUND Ur FAILED TO PAY WAGES TOR THE WORIC PERTORMED ON THE PROJECT. AT LEAST
FOUR PEOPLE ITJRFORMED WORK FOR GROUND UP ON THE PROJECT. THEY ARE:
GARY STERNA -LABORER- OWNER OF GROUND UP CONSTRUCTION
DENIMS THOMAS -LABORER & OPERATOR- REPLfPED BY L & NI TO BE CO-OWNER OF GROUND UP
ANDY STERBA -OPERATOR & LABORER- GARY STERNA13 BROTHER

ED GUrOWSKY-TRUCK DRIVER A IABORER

L h il HAS WITHHELD ALL PAYMENTS TO GROUND UP CONSTRUCTION FOR THIS PROJECT DUE
TO A DISPUI"E OVER THE QUALITY/QUANTITY OF WORK PERFORMED. IN FEBRUARY 1981*,
GROUND UP CONSTRUCTION FILED A CIHAFTER Y BANKHUITOY. THE DEPARTMENT AUDITED
AVAILABLE TIME RECORDS AND HAS REQUESTED THAT THE CONTRACTING AGENCY WITHHOLD
viY.639 5H WHICH REPRESENTS THE WAGES DUE FOR LABOR PERFORMED ON THIS PROJECT
BY THE FOUR MEN LISTED ABOVE. THE AMOUNT TO BE WITHHELD WAS DETERMINED FROM AN
AUDIT OF CERTIFIED PAYROLL RECORDS SUBMITTED TO THE DEPARTMENT ON DECEMBER 20,
1933 AND AUITIENTICATEI) BY A SWORN STATEMENT FROM GARY STERBA, THE OWNER OF GROUND

UP CONSTRUCTION. WITHHOLDING WAS REQUESTED IN ACCORDANCE WITH AS 36.Q5.0Y0(c).

COUNSEL FOR L, & N ENTERPR >K3 HAS OBJECTED TO: THE HOURS SUBMITTED BY GROUND UP;
THE DEPARTMENT SEEKING COLLECTION OF WAGES TOR COMPANY OWNERS OR REPUTED OWNERS;

THE DEPARTMENT SEEKING COLLECTION FROM THE CONTRACTING AGENCY.

T IE VIIA Miz;c":" P, FOLL-WI re; ESTABLISHED PROCEDURES IN PURSUIT! THIS MATTER. THE

COiM7a-.TOR/.riPI.OYER IS L. BANKRUPTCY AND THE DEPARTMENT HAS NO ALTERNATIVE IN TITLE



BRIEFING PAPER
PAGE 2
MAY 1, 198H

36.05 ENFORCEMENT AC?IONS BIT TO SEEK FINAL PAYMENT OF WAGE DISCREPANCIES FROM
THE CONTRACTING AGENCY. THE FACT THAT SOME OF THE LABOR WAS PERFORMED 3Y AM OWNER
OF THE COMPANY DOES NOT NEGATE OUR OBLIGATION TO INSURE THAT ALL LABOR IS COMPEN-—
SATED FOR AT PREVAILING RATES. THIS MIRRORS FEDERAL FOLICY FOR DAVIS-BACON

ENFORCEMENT. THE ISSUE AS TO ACTUAL HOURS WORKED HAS YET TO BE RESOLVED.

AN INFORMAL CONFERENCE WAS HELD IN ANCHORAGE ON APRIL 26. L & H AND GROUND UP
CONSTRUCTION WERE REPRESENTED. NO RESOLUTION COULD BE REACHED SO THE MATTER
WILL BE SET FOR HEARING TO DETERMINE THE NUMBER OF HOURS WORKED AND THE AMOUNT

OF WAGES DUE TO BE PAID BY THE CONTRACTING AGENCY IN ACCORDANCE WITH AS 36.05.090(a)
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March 28, 1984

Joe L. Hayes

Speaker of the House of Representatives
Pouch WO (Mail Stop 3100)

Juneau, AK 99811

Dear Speaker Hayes:

Enclosed 1is a copy of a request for investigation Ilhave sentto
Mr. Chenoweth, the State Ombudsman, pertaining to an
investigation being performed by the Wage & Hour Administration,
Labor Standards & Safety Division of the Department ofLabor.

After you have had a chance to read the contents of my letter to
Mr. Chenoweth, which sets forth the 1issues involved, perhaps it
would be useful for you and other members of the legislature to
address the 1impact of the interpretation that 1is being placed on
the regulations and the enabling statute as to who the
beneficiaries of the Law are. Mr. Silverthorn, the investigator
assigned, takes the position that the statute 1in question
pertains to payment of wages to all personnel who provide work on
a construction project for the State of Alaska or one of its
political subdivisions, even 1if some of those people are the
owners of the contractor who undertook to oerform the services by

contract. In the instant case, the subcontract between L & H
Enterprises, 1Inc. and Ground Up Construction, a partnership owned
by Gary Sterba and Dennis Thomas, was for $14,550. Due to the I

failure of Ground Up to properly perform the work, and the
requirement that L & H had to make good that portion of the work,
as part of 1its duties as general contractor, L & H had back
charges for almost the full amount of the contract.

Nevertheless, Mr. Sterba and Mr. Thomas have made wage claims of
approximately $11,000, 1in addition to wage claims by two other
men they claim worked for them on the project amounting to a
little over $6,000. Based on Mr. Silverthorn®s "investigation,"”
the school district has been ordered to withhold the full
$17,639.54, including almost $11,000 for Sterba and Thomas, from

General Contractc-s/Design Build Services
P.0. Box 111593/Anchorage, Alaska 99511/Phone: (907) 349-2559

autliorized buikjer at|antIC



Joe L. Hayes
March 28, 1984
Page Two

L & H Enterprises, 1Inc., since Ground Up Construetion did not pay
any wages to any of the personnel 1involved 1in the project.

You will note from our report to Mr. Chenoweth the criticisms we
have of the methods of investigation that are being employed by
this division of the State of Alaska. However, even more
distressing, and the subject that |1 would appreciate the
legislature addressing itself to, 1is the impact of this kind of
enforcement practice on contracting on public works projects in
the State of Alaska.

If Mr. Silverthorn 1is right 1in his interpret?”“on, anytime a
subcontractor fails to perform on a public WHKS projects, the
owners of the subcontractor can essentially get back all or even
more than what they expected to make from the project through
wage claims, breach their contract and fail to perform, cause
their upstream contractor to expend substantial sums of money to
complete the work that subcontractor has undertaken to perform,
and, 1in addition, have to pay out. of its pocket so-called "wages"™
of the owners of the subcontractor that defaulted. IT that 1in
fact is the law of the State of Alaska, | suspect the state and
its political subdivisions are going to find it increasingly
difficult to obtain reasonable bids froi contractors to perform
their projects.

Your 1inquiry into this matter would be "ery much appreciated. If
Mr. Silverthorn 1is incorrectly interpreting the law, perhaps he
should be set straight. If he 1is correctly interpreting it,

obviously the legislature needs to take some corrective action.
Thank you for vour assistance.

L & H Enterprises, Inc

cc: All Legislative Members
Governor William Sheffield
Enel.
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March 28, 1984

Jack Chenoweth

Ombudsman

State of Alaska

Pouch WO (Mail Stop: 3000)
Juneau, AK 99811

Re: Department of Labor Wage & Hours v. L s H Enterprises
Dear Mr. Chenoweth:

Bruce Silverthorn, 1investigator for the Wage & Hour
Administration, Labor Standards and Safety Division of the
Department of Labor 1in Anchorage has 1initiated a proceeding which
has resulted 1in the Anchorage School District withholding the sum
of $17,639.54 from my company, L & H Enterprises, Inc., in
connection with work ve are performing on the Anchorage Service-
Hanshew Sports Complex, PWA 1183-025.

Because of the process that Mr. Silvertnorn is employing, and
some of the rationale he 1is proceeding under, | hereby request
that you investigate this matter. On or aoout November 18, 1982,
L & H Enterprises, 1Inc., as general contractor, contracted with
the Municipality of Anchorage School District for the turnkey
construction of the Service-Hanshew Sports Complex. On May 24,
1983, L & H subcontracted with Ground Up Construction for certain
excavation work, installation of water lines, backfilling,
compacting, testing and 1inspection, for a total subcontract price
of $14,550. The subcontract was signed by Dennis Thomas,
reflecting that he was "co-owner"™ of Ground Up Construction.

This subcontract was signed on June 3, 1983.

In the course of performance by Ground Up Construction, Ground Up
damaged underground utility lines and existing concrete curbing,
improperly compacted and filled in trenches, and otherwise failed
properly to perform under 1its subcontract. As a result, L & H
back charged Ground Up Construction the sum of $12,290.20 to
correct and complete Ground Up®"s work.

General Contractors/Design Build Services
P.0. Box 111593/Anchorage. Alaska 99511/Phone: (907) 349-2559

authorized buikler atl ntIC




Jack Chenoweth
March 28, 1984
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At the time that Mr. Silverthorn began 1investigating the matter,
and notified L &H of his 1investigation, due to the size of the
back charge, andthe fact that L & H had rot yet been paid by the
municipality foraportion of the work covered by the Ground Up
subcontract, L &H had not disbursed any payment to Ground Up
under the subcontract.

In late November, Mr. Silverthorn was 1in touch with L & H to
advise that he was conducting an 1investigation into a claim for
unpaid wages being asserted by Mr. Thomas, Gary Sterba, the other
owner of Ground Up Construction, Ed Grakowskv and Andy Sterba, a
relative of Gary Sterba.

Although required by law to provide timely certified payrolls
sworn under oath in connection with the project 1in question,
Ground Up Construction failed to do so. However, at some point
about the commencement of Mr. Silverthorn®s investigation, Ground
Up did submit a breakdown indicating when each of the four men in
question worked on the project in question, the amount they were
entitled to per hour and the amount of hours they put in,
including overtime.

Mr. Silverthorn sent this document to L ~ Enterprises, mi
requested that we evaluate it. Our superintendent on the
project, Junior Russell, did compare th? "payroll™ documents
submitted by Ground Up, and provided an affidavit dated
December 16, 1983, a copy of which was sent to Mr. Silvertnorn.
In the affidavit, Mr. Russell points out that there were many
glaring errors in the job log and time sheets submitted to the
department by Ground Up. For example, those records claimed
eight days of employment for a truck driver, when 1in fact a truck
was only used on a maximum of four different days, for not more
than one-half day each, for a total of two full days.
Furthermore, the time sheets turned 1in by Ground Up in no way
matched L & H"s joblog.

Mr. Russell also pointed out that Ground Up entered a separate
contract with the schooL district to perform some repairs to a
broken pipe, which was not part of the subcontract with L & H,
and which might have accounted for a portion of the time claimed
by Ground Up employees 1in connection with the Service-liarishew
project. Of course, that was not the responsibility of L & »i.

Finally, he pointedout that Andy Sterba was never on the job,
notwithstanding the indication of tho time sheets provided by
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Ground 8p. Futhermore, he pointed out that Ed Grakowsky and Gary
Sterba both were listed as operators of equipment on the same
day, and were claiming eight hours a piece, or a combination of
16 hours as operators on the same piece of equipment on the same
day. They only haa one backhoe, and between them, during a
straight time day, could not have gotten in more than an
aggregate of eight hours.

These and other substantial discrepancies were promptly made
known to Mr. Silverthorn.

Nevertheless, based upon the time sheets submitted by Ground Up
Construction, on December 22, 1983, Jeane Morgan, Mr.
Silverthorn®s supervising 1investigator, sent a letter to the
school district instructing the school district, pursuant to
A.S. 36.05. 070(c) to withhold $13,129 from L & H Enterprises?

contract. Thereafter, in February 1984, Mr. Silverthorn received
a new "certified payroll”™ provided by Gary Sterba of Ground Up
Construction. Mr. Sterba apparently informed him that the first
report was erroneous, but the second report, after considering
Mr. Russell®"s affidavit, was more accurate. A copy of that was
sent to L & H Enterprises. That so-called "certified payroll™
was not certified, was not presented under oath, nor was it
signed by Mr. Sterba or anyone else. It radically departed from

the earlier "certified payroll™ that Ground Up had submitted to
the Department of Labor, and as a result of it, Ms. Morgan sent a
new letter to the school district on January 31, 1984 1instructing
the school district to withhold an even larger sum, $17,639.54,
from L & H"s contract.

My attorney, Stephen S. DelLisio, on February 21, 1984, spoke with
Mr. Silverthorn about the document we had now been provided as
the latest "certified payroll”™ of Ground Up Construction. Mr.
Silverthorn advised Mr. DelLisio that it was neither signed nor
sworn to by Mr. Sterba or anyone else, since, by signing 1it, they
would be representing that the wages had been paid, when the

wages had not been paid. Apparently no wages whatever were paid
to any of the four men 1in question, 1including the two owners,
Gary Sterba and Dennis Thomas. Mr. DeLisio then requested Mr.

Silverthorn to obtain an affidavit from someone at Ground Up
Construction to the effect that the information contained 1in the
most recent documents submitted by Ground Up was accurate. Mr.
Silverthorn indicated that he should be able easily to do so.
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However, a month elapsed after that conversation, before we were
provided such affidavit or further documentation from Mr.
Silverthorn or anyone else. It finally arrived Mart.h 22, 1984,
and a copy 1is enclosed.

Mr. Silverthorn asked L & H to make an analysis of the second
payroll document from Ground Up, but we advised him that Junior
Russell, the superintendent who would have to do the analysis,
was traveling 1in the Lower 48 States, and was not expected back
until approximately May. We do not have contact with Mr. Russell
during the winter months, when he is off duty, and, although we
have made attempts to locate him, we have not yet done so.
Accordingly we have not been able to further analyze Ground Up~s
most recent reconstruction of the time 1its personnel allegedly
worked on the project except as previously done by Junior
Russell. Of course, Mr. Russell®s critique was then into account
by Ground Up 1in reworking its analysis.

Although the regulations under which Mr. Silverthorn is operating
entitle L & H Enterprises to a full hearing, and an opportunity
to examine the evidence supporting the Wage & Hour"s instructions
to the schcol district to withhold funds from L & H, and although
L & H has requested an opportunity for such a hearing, none has
yet been made available, although the matter has been under
investigation now for more than four months, and a substantial
sum of money has been withheld from L & H by the school district
for more than three months.

Furthermore, and even more 1incredibly, Mr. Silverthorn takes the
position that the two owners of the company, Gary Sterba and
Dennis Thomas, are entitled to be paid their wages by L & H
Enterprises, due to the failure of Ground Up Construction to do
so, just as any of the employees of that company might be
entitled under the law. 0f the $17,639.54 being withheld from

L & H Enterprises by the school district, on instructions of the
Department of Labor, $10,618.16 1is withheld on behalf of Gary
Sterba and Dennis Thomas.

Under this arrangement, although Mr. Thomas and Mr. Sterba, as
owners of the Ground Up Construction Company proprietorship,
breached their contract with L & H Enterprises, entitling L & H
to back charge almost the full amount of the contract price
originally negotiated between the parties, these men will be able
to take a sum of money representing almost three-quarters of
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their contract price in the form of wage claims from L & H
Enterprises, if Mr. Silverthorn has his way. This notwith—
standing Ground Up®"s breach of contract and the back charge that
almost equals the full amount of the contract price, due to that
breach. Mr. Silverthorn 1is operating on the premise that his
Division®s function is to recover wages for owners of
subcontractors who perforin work on the job themselves, notwith—
standing their failure to perform the project correctly, timely
or economically.

He also makes the rather unusual argument that, because Dennis
Thomas now claims he was not an owner of Ground Up Construction
for the purpose of this project, Thomas should not be treated as
as owner, in any event, but just as another employee. This
notwithstanding the fact that he has verified that Mr. Thomas
signed the subcontract in question and identified himself on that
contract, when he signed 1it, as well as otherwise during the
course Of the project to L & H Enterprises personnel, as a
co-owner of Ground Up Construction.

I am deeply alarmed at the rather bizarre direction that this
wage claim investigation has taken by Mr. Silverthorn and tne
Department of Labor. I do not feel that L 1 H has been dealt
with fairly or reasonably 1in the matter. Mr. Silverthorn has
compelled the school district to withhold very substantial sums
of money from my company, based upon information which was
suspect to say the leastin the first instance and has been even
more suspect when the first presentation was so substantially
impeached by Mr. Russell®s analysis, that a second presentation
had to be made by GroundUp. Until March 20, 1984, none of these
documents from Ground Uphave ever been signed or submitted under
oath, so that there could be recourse against the persons
responsible for preparing them if one could eventually prove that
the documents were false, and that the authors were
misrepresenting the facts. Nonetheless, Mr. Silverthorn has
proceeded on this documentation as 1if the information was Holy
Writ.

Furthermore,. Mr. Si lvor thorn®"s attempt to collect wages for
owners of the company 1is grossly inappropriate. Our attorney has
urged him to consult with the Attorney General®s office 1in this
regard, and although he says he has, he has never shown anything
to our attorney that would 1indicate that such a consultation has
been had or that the Department of Law was fully apprised of the
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issues 1in question. IfT the Department of Labor 1is going to
pursue a policy to pay wages to owners of subcontractors who
failed to fulfill their contract obligations on public projects,
the whole underpinning of the free enterprise system in Alaska
will be jeopardized, particularly as they regard public works.
How can any responsible contractor afford to involve himself with
a public contract in Alaska, governed bythese Alaska statutes,
where he may be compelled to pay the bulk if not all of the
contract price to a defaulting subcontractor through that
subcontractor®s personal wage claims?

As 1 understand the law that Mr. Silverthorn 1is attempting to
enforce, it is aimed at seeing to it that wages of hired
employees on public works®"™ projects are paid by someone - 1if not
by the employer, then by one of the upper tier contractors from
the public funds on the project. However, Mr. Silverthorn
attempts to carry the matter one step further and withhold funds
from us of which approximately two-third are for the benefit of
the owners of the defaulting contractor.

Furthermore, although our attorney has 1inquired of Mr.
Silverthorn regarding his intent to prosecute Ground Up for 1its
obvious violations of the law requiring it to file certifies
payrolls on a timely basis and to pay its employees as required
by law, Mr. Silverthorn has 1indicated that his only purpose 1in
the 1investigation 1is to extract funds with which to pay the f)ur

men involved, 1including the two owners. This seems to me a
severe lapse on the part of the Department of Labor 1in pursuing
and prosecuting obvious wrongdoers under the law. Essentially

what the department is attempting to do is to shift to L & 1
Enterprises, 1Inc., a blameless general contractor, the financial
burden of a defaulting subcontractor for payment not only of
wages, but also loss profits, etc.

I would very much appreciate it if you would look into the
matter, and advise me of your conclusions. I am enclosing
herewith copies of documents that may be of help to you 1in your
investigation, including the two sets of time records received
from Ground Up Construction by the Department of Labor, a copy of
Junior Russell®s affidavit regarding the first set, Ms. Morgan®s
letters to the school district of December 22, 1983 and

January 31, 1984, and my attorney"s letters to Mr. Silverthorn
dated December 22, 1983, February 6, 1984 and March 20, 1984.



Jack Chenoweth
March 28, 1984
Page Seven

Also enclosed 1is a copy of Mr. Silverthornls letter to L & U
Enterprises of January 31, 1984.

IT we can provide you with any further information 1in regard to
this matter, we will be happy to do so.

\2tz VAT h*rr 111 *Tr\

N L & Il Enterprises, Inc.



Enterprises Inc.

July 22, 1983

Ground Up Construction
7821 Sandy Place
Anchorage, AK. 99507

Gentlemen,

This letter is to inform you that as of this date, L & H Enter —
prises has not received a copy of your certified payroll records
for the Service Hanshew Sports Complex project.

Furthermore, our accounting office has checked with the Alaska
Department of Labor and they too, have not received the required
reports.

Unless this information 1is forwarded 1in 1its entirety to L 1 H
Enterprises”™ accounting department by the completion of your scope
of this project, we will be forced to withhold all payments for
this work, pending to audit by the Department of Labor.

You immediate cooperation on this matter 1is necessary.
Sincerely,

L & H ENTERPRISES. INC.

Robert E. Kirkman
Project Manager

cc: Len Hannaman
Jim Stonebraker
JR Russell
Carol Skinner
Judy Zundel

REK/ys

General Contractor*-,'Ormicjn Ruild Services
P.0. Box 111593/Anchor.nge, Alaska 99511/Phone: (907) 349-2559
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Enterprisesinc.

November 18, 1983

Ground Up Construction
707 N Bunn
Anchorage, AK 99508

Gentlemen:

In response to your recent phone calls, we at L & H Enterprises

have enclosed a summary of all backcharges against your company
herein.

Since our last meeting, there has been a significant 1increase
in the charges due to corrective measures taken, to repair the
problems created by your original work.

Your performance on this job was entirely inadequate, and caused
ua time and monetary losses far 1in excess ot that documented
herein. Furthermore the legal jeaporcy that you placed L * H

Enterprises 1in with your non - OSHA approved trenching practices
is unexcusable.

In addition we at L & H Enterprises have had a lien placed on
your contract by Tope Equipment for a sum of $22,423.84

and any left over funds from your contract with us must be
turned over to Tope Equipment immediately. Please note copy
of lien enclosed.

Furthermore, our bookkeeper, Judy Zundel, has had a conversation
with the Alaska Department of labor regarding your claim against

L & H Enterprises, Inc. for employee wages. She was told that
your claim was invalid since the claimants were both co-owners
of Ground Up Construction. That includes Mr. Denny Thomas who

represented himself as a co-owner at the time he signed the
contract.

In summation [ will comment that 1in my entire construction career
I have never had a subcontractor perform as badly, and with as
little concern for the overall project as your firm so did.

General Contractors/Design Builc] Services
*P.0. Box 111593/Anchorage, Alaska 99511/Phone: (907) 349-2559

autiiorized bulkier at|antIC



setter to Ground®, Construction
November 18, 1983
Page two

Please direct any future communication in the form of type-—
written letter to the attention of Mr. Len Hannaman.

Sincerely,

L & H ENTERPRISES, .INC.

Robert E. Kirkman
Project Manager

Enclosure

REK/ys

o>



8729
7/15

7/18
6/30
7/07
7/07
6/30
6/28
8727
6/14
9/19
9/30
9/07
8726

7/21
7/22
7/20
7/19
8727
6/30
8729

I lips

FRAr ™\

Enterprises Ghc.

November 15,

1983

SERVICE HANSHEW SPORTS COMPLEX PROJECT

BACKCHARGES - Ground Up Construction

Alagco

Kenai Supply

- JR Russell
Central Plumbing
Central Plumbing
Central Plumbing
Central Plumbing
Kenai Supply
Kenai Suppiy
Alagco
Central Plumbing
Summit Paving
Shelton Electrric
Stephans Tool Rental
Alagco

Total

LABOR

Christianson
Christianson
Christianson
Christianson
Christianson
Brown

Remsen

97113

233064
9781 “

1377

1 366
44144
150148
233056
232812
97094
43614
518
1148
65301
97079

Invoice Charges

Man Hours:

2

6]i (Overtime)

General Contractors/Design Build Services

P.O. Box 111593/Anchorage, Alaska 99511/Phone: (907) 349-2559

autliorized builder aﬂantIC

V g7y

$ 215.

148
(82.

103.
100.
1,895.
1,245.
.86
.84

329
92

404.
164.
1,288.
3,336.
30.
.57

65

$9,337.

51

60
34

75
00
10
05

64
05
00
50
00

13



Backcharges to GroV

November 15,
Page two

8731
8729
8731
8730

1983

Remsen
Christianson
Christianson

Christianson

.d Up Construction

2%
5
4
4

36 hours @
37.50/hr =

Subtotal
15% Overhead

Total Due
to L & H Enterprises

$ 1,350.

10,687:
1,603.

$12,290.

00

13
07

20



Enterprises 8nc.

November 8, 1983

Mr. Bruce Silverthorn
State of Alaska
Department of Labor
3301 Eagle

Anchorage, AK 99503

Re: Ground Up Construction
Service H.ishew Sports Complex

Gentlemen:
Attached you will find a copy of our subcontract with Ground-Up
Construction, where you will see that Denny Thomas represented
himself to us a Co-owner of his company.
Secondly, 1 have enclosed a memorandum from Bob Kirkman, our
project manager for the job, showing some of the problems
which were caused by Ground-Up Construction.
IT you need further information, do net hesitate to contact me.
Sincerel
L & H ENTERPRISES, INC
e

w Jim Stonebraker
General Manager

Enclosure

JS/ys

General Contractors/Design Huild Services
P.0. Box 111593/Anchorage. Alaska 99511/Phone: (907) 349-2559

Ulilbori/rd Innl/1*r



INTER OFFICE MEMO

Date: September 30, 1983
To: Jim Stonebraker
From: Bob Kirkman

Re: Service Hans"new Sports Complex Ground Up Construction

I advise that all payments to Ground Up Construction be withheld
pending back-charges incurred in the following areas:

Damage to underground utility lines

Damage to existing concrete curbing

Improper compaction and non-spec fill material in trenches
Charges for plumbing equipment and accessories purchased
on L & H Enterprises account

5. Additional supervision, labor and manaaenent charges

o N e

The above mentioned items, along with any additi.nal back charges,
are currently being itemized for an accurate accounting.

In addition, serious consideration should be trrven to the project
delays incurred through Ground Up®"s mismanagement of their scope
of the work, and the resulting dollar impact suffered by L & H
Enterprises therein.

Robert E. Kirkman
Project Manager



ENTERPRISES INC.

SUBCONTRACT

THIS SUBCONTRACT, made and entered 1into as of this 24
day of May , 19 83 , by and between

L & H Enterprises, Inc.

whose mail address 1is

P.0. Box 111593
Anchorage, AK 99511

hereinafter called "Contractor", and
Ground Up Construction
hereinafter called "Subcontractor ™, whose mail address is

630 Western Drive
Anchorage, AK 99501

WITNESSETH

WHEREAS, Contractor entered, or 1is about to enter into a
contract, Numbered C-20397 ,
and dated November 18, T983 , with

Municipality of Anchorage

hereinafter called "Owner"™, for the performance of certain work
according to the terms and conditions of said contract and the
general specifications and supplements to the specifications,
addenda, general and special provisions and conditions, plans,
drawings, bid schedule, maps and other documents made a part
thereof, and all change orders or amendments thereto, all of
which are herein collectively referred to as the "General
Contract™, said work under the General Contract being generally
described as follows:

Turnkey construction of tlu Service Hanshaw Sports Complex.

G(!”-val Coniractoir.'Dor.ign Puilc Services
P.O. box 1H593.'Anchn:agr, Alaska 99511/Phone: (907) 3-19-2559



and,
WHEREAS, the parties are desirous of entering into a subcontract
whereby Subcontractor shall undertake the performance of a part
of the work to be done under the Ge.aral Contract, on the terms
and conditions herein stated;

HOW, THEREFORE, the parties hereto, 1in consideration of the
mutual promises and conditions herein contained, do hereby agree,
one with the other, as follow:

| WORK TO DE PERFORMED

The subcontractor agrees to furnish all materials, labor, tools,
equipment, supervision, supplies, and other things, unless otherwise
provided herein, necessary or required to perform, and to perform
fully and completely, at the price or prices set out herein, all
that portion of the work required to be done by Contractor under

the General Contract described as follows:

Item Estimated Unit

Wo._ ~~ Quantity Iltem D>--cripcion____ Price Total

1 As General Spec- Cut asphalt, remove from job

2 ifications and Excavate

3 prints for Ser- Install b" e__titer line

4 vice Hanshew Install A" -._-acer line

3 Sports Conplex Backfill

6 Compaction

7 All testing as required

8 All inspections as required $14,300.00



C Q/

It is understood and agreed ISiat quantities shown above are quan—
tities estimated to be required under the General Contract and
that the actual quantities shall be 1in such amounts as may event—
ually be required and determined under the General Contract or
under the General Conditions of this Subcontract.

11 PAYMENTS

In consideration of the promises, covenants and agreements of
Subcontractor herein contained, and the full, faithful and prompt
performance of this Subcontract by Subcontractor, Contractor e
agrees to pay and Subcontractor agrees to receive and accept as
full compensation for doing all work and furnishir6 all materials,,
supplies and equipment contemplated and embraced herein and for
well and faithfully completing the work aforesaid and the whole
thereof in the manner and according to the requirements of this
Subcontract, the General Contract, the Owner and the Contractor,
the sum of Fourteen thousand three hundred and no/100. f

($14,300.00 subject to additions and deductions, it
any, by reason of variance from estimated quantities, <change
orders, deletions or extra work orders pertaining to the
Subcontract items.

i SPECIAL CONDITIONS

The Special Conditions, consisting of Paragraphs through
attached hereto are a part of this Subcontract and by this reierenco
are incorporated herein and made a part hereof as Tfully as though

set forth herein.
v GENERAL CONDITIONS

The General Conditions, consisting of Paragraphs 1 through 27,
attached hereto are a part of this Subcontract and by this reference
are 1incorporated 1in this Subcontract and made a part hereof as

fully as though set forth herein.

v SUPPLEMENTS
The Supplements, consisting of Numbers , attached hereto

are a part of this Subcontract and by this reference are 1incorporated
in this Subcontract and made a part hereof as fully as though

set forth herein.

IN WITNESS WHEREOF, the parties have executed this Subcontract
the day and year first hereinabove written.

Subcontractor _/3 Contractor

By\]Pj -ij_ TR S —

Titte CO - T-V> oo 1Gv



L a i: Enterprises, Inc.

Grojnd Up Construction

dated May 24, 1983

Subcontractor scope of work includes:

Cut asphalt, ramove from job
Excavate

Install 2" water line
Install 4" sewer line

All tasting as required
Backfill

Ccrrpacticn

All inspections as required

Subcontractors work excluded:

Vacating electrical and gas lines
Hookup to existing water, main

Contractor

Subcontractor
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Anchorage School District

Pouch 6-614

Anchorage, AK 99502 DEC 29 1983
SCHAIBLE, STALEY,

Attention Lowell T. Freeman DeLISIO AND COOK, INC.

Dear Mr. Freeman:

RE: ASD-SERVICE HENSHEW SFORTS COMPLEX

As we explained to you in our phone conversation of December 21, we are currently
investigating Ground Up Construction for alleged violations of Title 36 of the
Alaska Statutes. Ground Up Construction is a subcontractor with L & H Enterprises
on this public works project.

Ground Up Construction has failed to pay its employees on this project in accor—
dance with the law. As a part of our investigation we are attempting to determine
the exact hours worked by these employees and the total wages due. Our best
available information currently show three employees are owed a total of $13,129

in wages for work performed on the Service Henshew Sports Complex. These wages are
broken down as follows:

Ed Gutosky
112 hours s.t. 0 $23.84 per hour $2670.08
61 hours o.t. 0 $35.76 per hour 2181.36 —ep
173 hours fringe benefit 0 $5.45 942.85 ’
Total $5794.29 'A-}r"
Dennis Thomas
133 hours s.t. 0 $22.45 per hour $2985.85
43.5 hours o.t. 0 $33,675 per hour 1464 .86 .
176.5 hours fringe benefit 0 $5.45 961.93 ;#,
Total $5412.64
Andy Sterba
iours s.t. 0 $26.69 per hour $1921.68
Total wages due $13,129.00

AS 36.05.070(c) states, in part:

"A contract for public works in the state or a pol-tical subdivision shall
contain provisions that

(4) the state or political subdivision shall withhold so much of the
accrued povments as is necessary to pay to laborers, mechanics, or field

surveyors employed by the contractor or subcontractors the difference
between



Anchorage School District
December 22, 1983

Page 2

(A) the rates of wages required by - » contract pain Latore-s,
mechanics, or field surveyors on the work, and

(B) the rates of wages in fact received by laborers, mechanics, or
field surveyors.™

In accordance with the above, 1 am directing the Anchorage School District to with—
hold fran this public construction contract the amount of thirteen thousand one hun—
dred twenty-nine dollars ($13,129) pending the conclusion our investigationinto

this matter.

Any questions you may have regarding this may be directed to me or Bruce
Silverthorn, the investigator on the case.

In closing, | would like to ask that you confirm to us in writing that these funds
have been withheld. We feel it our responsibility to advise you that failure to
comply with this demand for retention of funds may result in further action in
accordance AS 36.05.030(b).

Very truly yours,

Jean Morgan

Supervising Investigator

Wage & Hour Administration

Labor Standards & Safety Division

certified # P483768426
cc: Ground Up Construction -3
cc: L & H Enterprises, Inc.

cc: Steve Delisio



The Law Firm of

Schaible. Stalev. DeLisio & Cook. Inc.

Anchorafe Office Fairbanks Office

£ti'|t]irii S. Drl.i-ia (iracc Irr, Srimlilr
Alan Slirrry Illimanl jlalry
December 22, 1983 Jiim*ili M. Moran  I>nni» E. Cook
Mirharl C. (irraclily Iailun 1. Jxhulinunn
Patricia .. Zulwl Rnlicrl 1). Gniwrtw*
Ualter J. S ziullo Clurln 1). SiUrv. Jr.
Allan J. tU-m
Of Counvl:,

William V. lioppn*

Mr. Bruce Silverthorn
Dept. of Labor

Division of Wage and Hours
3301 Eagle St., Suite 310
Anchorage, AK 99503

Re: Ground Up Construction Certified Payroll
Service Hansnew Sports Complex

Dear Mr. Silverthorn:

This is to follow up on telephone conversations we have had
concerning wage claims of the owners and employees of Ground
Up Construction with regard to work performed on the Service
Hanshew High School Sport Complex project. As | have
advised you, | am counsel for L & H Enterprises, the
contractor to whom Ground Up subcontracted for certain work
in connection with that project.

By now you will have received the affidavit of Junior
Russell which demonstrates, under oath, that a substantial
amount of the information contained 1in the certified
payrolls received from Ground Up Construction is at least
erroneous, and at worst false. Accordingly, it becomes
incumbent upon you, 1in the ccarse of your investigation, co

require all evidence from Ground Up and its employees to be %j
received in a sworn form. Whether or noc that is your usual e U
procedure 1is 1irrelevant 1in this case. Here v have sworn

testimony in hand reflecting that the information you are

oeing provided by Ground Up 1is incorrect. Obviously,

a search for the truth 1in making a determination by you is
the bottom line.

In furtherance of the search for truth, |1 would strongly
recommend that Sterba, Thomas and anyone else who provides
information concerning these matters be informed, upon

FILE COPY

913 Went filli Atrm ir IZninmrp lint fo-jitio Anrlinrnjjr, Alaka TOI(l-21tllI
(907) 279-957! Ciililr Aililmi - MKIIANCII Tilrt No. 25-257



Mr. Bruce Silverthorn
December 22, 1983
Page Two

giving sworn testimony, the penalties of perjury. With that
sombering information, the chance of you receiving truthful
information should be enhanced.

3ased on Mr. Russell®s affidavit, the information contained
in Ground Up"s payroll pertaining to this project is
incorrect, Moreover, from the face of the document, the
certified payroll was not filed timely pursuant to A.S.
36.05. 040. A.S. 36. 05. 060 sets forth the penalty for
violation of the Chapter, 1including violation of A.S.
36.05.040. In your "even handed™ approach to such a matter,
one would assume that appropriate criminal prosecution of a
contractor would follow from false and untimely filing of
certified payroll, as provided by law. However, when 1
discussed this possibility with you, you seemed to take the
view that your department was not interested 1in prosecution
violators of the statute 1in question.

The fact that the Groon Up payroll was prepared and

submitted so long after the fact should raise some serious
questions 1in your and everyone els”"s minds as to the
legitimacy of what 1is happening here. Considering the close
similarity between the amount being claimed as wages and the
amount of the contract price that has not been paid to

Ground Up by L £ H, one should ask whether the procedure
whicn was 1instituted oy Mr. Thomas and 1is being pursued by
Gary Sterba, the co-owners of Ground Up Construction, 1is . "viylv
merely a back door effort to obtain payment under tha - ;i ..
contract to which they are not otherwise entitled due to
their breach of contract.

As I advised you by telephone on December 19, 1983, some of

the time set forth 1in the certified payroll charged against .
L & H's contract was actually performed directly by Ground -
Up Construction under a separate contract directly with the
School District. Accordingly, those services had nothing to

do with the relationship between L & H and Ground Up
Construction. ,

On the question of whether the owners of the company would
be entitled to payment of wages through the process you are
pursuing 1in your agency, and whether Dennis Thomas 1is or



Mr. Bruce Silverthorn
December 22, 1983
Page Three

should be considered for such purposes as an owner of Ground
Up Construction in regard to the work 1in question are
matters which we have discussed at length. I have
strenuously urged you to seek the advice of a qualified
attorney assigned to the Dept." of Labor from the Attorney
General™s office on these 1issues. Since you are not an
attorney, you are in no position to make a legal evaluation
of those issues, although you seem fully prepared to take
that on yourself without legal advice. That 1is an issue
that L s H intends to pursue legally to the full limits of
the law, should an adverse ruling be made by your division.

I am confident that a qualified, experienced attorney will
come to the same conclusion that | have: that neither Gary
Sterba nor Dennis Thomas are entitled to payment of any
wages through Division of Wage and Hour procedures under the
Act, for the reason that they are owners of the company.

On the face of the subcontract between L & H and Ground Up,
Dennis Thomas signed his name as a co-owner. Me made tne
same representation to L & H"s representative 1in negotiating
the contract. Gary Sterba made the same representation to L
& H"s representatives. Regardless of the fact that Sterba’s
name may appear to be the only one on the contractor®s bond
filed with the state or on the state business license, that
does not mean that Dennis Thomas was not, at least for the
purposes of this one project, a co-owner of Ground Up
Construction. He was apparently added as a partner after
the contractor®s license and business license were ob*tained.
Whether or not he and Sterba would have applied for ah
amended or new business license or contractor™s bcnd,:or
even would be required to do so under the law, 1is wholly
irrelevant. Moreover, even if it were to develop
unequivocally that Dennis Thomas was in fact not a genuine
owner of Ground Up at any time, by having signed the
contract with L s H as an owner, he 1is estopped legally fronm
denying that he was an owner of the company for purposes of
enforcement of this contract. He 1is civilly liable to L & H
for breach of contract under the law, just as co-owner Gary
Sterba 1is.

You indicated that the norm.il enforcement policy of your
division 1is to require payment of wages to owners. I am
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Mr. Bruce Silverthorn
December 22, 1933
Page Four

curious to know how frequently the issue has come up. |
would be surprised 1if it came up more than on a rare
occasion. However, regardless of whether there is in fact a
policy or 1if that is simply the way that some enforcement
officer for Wage and Hour Division handled an 1individual
situation 1in the past, there 1is no authority under the
enabling legislation to permit such a result.

You have indicated that the regulations permit that
approach, but 1 would remind you that the regulations can do
no more than what the enabling statutes authorize. Any
effort on the part of the regulations to go beyond the
authority granted by the statutes 1is null and void as a
matter of law. You also seem to think that, the regulations
and this so-called "policy" 1is justified under the
provisions of the Act that require owners to include on
certified payrolls their hours and rates of pay for doing

the same sort of work as their employees. However, 1if is
quite obvious from the statute that there 1is essentially one
reason for doing this: to make sure that, for determining

the appropriate average wage appli:able to the given type of
work for enforcement purposes, the division receives all
data germane to making that calculation. The amount that
owners pay themselves for doing the identical type work in
question 1is obviously 1important data co that determination.

You 1indicated that there 1is a second use for this
information: in reviewing contracts and public works, vyou
are able to make certain that the contractor submits a valid
competitive bid with sufficient funds to in fact pay wages
to employees who are actually performing the work in
gquestion. ITf such review of contracts 1is a legitimate
exercise of your division, still the purpose of requiring
the owner to submit his hours and rates of pay on certified
payroll 1is for data collection purposes. In short, nothing
in the statute authorizes your division to enforce payment
of wages to owners.

Finally, L am somewhat concerned about the approach that As
being taken in this entire matter. Under the Act, the
contractor who 1is in violation of the Act for nonpayment of
wages 1is Dennis Thomas and Gary Sterba d/b/a Ground Up
Construction. Quite apairt from your investigation 1in
determining validity of wage claims, etc., what effort 1is
being made to compel ("round Up Construction to pay 1its



rlr. Bruce Silverthorn
December 22, 19HS3
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emoloyees? Again, violation of tne Act carries criminal
penalties. Have Sterba and Thomas been informed of those
penalties and 1is any prosecution under consideration should
they fail to meet their obligations as employer under the
Act with regard to payment of the employees?

From my conversations with you, it seems as if your primary
thrust 1is to satisfy yourself, primarily based on unsworn
information received from Sterba, Thomas and their
employees, as to how much wages are 1involved, and then seek
to force L & H, the general contractor on the project, or
the school district to pay those wages. Obviously the
entity responsible for payment of the wages 1is Ground Up
Construction, and every effort available to the Division
should be exhausted 1in seeking to compel Ground Up to pay
its employees, before the Division even considers pursuing
other sources of payment. I trust that 1is exactly what you
will do, and that my uneasy feeling 1in this regard is
unfounded.

As | had indicated before, if we can be of any further
assistance in developing data or factual information that
will assist you 1in getting at the truth in this matter, we

will be happy to cooperate. However, my client has a right
to be treated fairly under the lav/ and according to due
process of law, jJjust as anyone else does. The Wage and Hour

Division function should not be prostituted to become a
method of subcontractors getting their money out of an
upstream contractor, when the subcontractor has breached his
contract and failed to fulfill his obligations to the
upstream contractor. Such a process would constitute at
best a gross abuse of the enabling legislation, as well as a
major miscarriage of justice.

With best regards,

SCHA1BLE, STAL2Y, DeLISIO
& COOK, INC.

By:

SSD/slb
cc: Len [Ilannaman



BILL SHEFFIELD, GOVERNOR

Uss>AHTOEiW 6F LIYCZ'X 4301 EAGLE STREET
WAGE & HOUR ADMINISTRA T/ON POUCH 7-0il
LABOR STANDARDS & SAFETY DIVISION HONE. (907 2642038

RECEIVED — ANCHORAGE

FEr'B 1- 1384

SCHAIBLE. STALEY,
January 31, 1984 DeLISIO AND COOK, INC

L & H Enterprises, Inc,
P.0. Box 111593

Anchorage, Alaska 99511

Attention: Len Hannaman

Dear Mi*. Hannajnan:

RE: ANCHORAGE SERVICE-HANSHEW SPORTS COMPLEX
PWA 1183-025

Enclosed is a copy of our letter to the Anchorage School District requiring
the withholding of funds on the project referenced above. The total to be
withheld has been increased to $17,640.00. This new figure 1is based upon the
following:

1. Ground Op Construction has submitted revised certified payrolls to
our office, along with its payroll records.
2. The Attorney General®s Office has informed us that wages earned by
owner/operators must be paid at prevailing wage rates; specifically,
29 CFR 5.2(i) states,
"Every person paid by a contractor or subcontractor in any manner
for his labor in the construction prosecution; completion or repair

of a public building or public work...is “employed®™ and receiving
"wages" regardless of any contractual relationship alleged to exist.”

Therefore, we have adjusted the amount of funds being retained.

As you will see from the payroll copies enclosed, the hours of work shown vary
from the original payrolls submitted by Ground Up Construction. If you have
any dispute with the hours show, please submit any documentation or other
evidence you may have that supports your contention(s) to me at the address
shown above.



Page 2

ITf you agree with the time shewn, please inform our office of the action you
wish to take to have these wages paid. Whatever the case, please respond to
this letter by February 10, 1984.

IT you have any questions, please feel free to contact ire.

Bruce Silverthorn

Investigator

Wage & Hour Administration

Labor Standards & Safety Division

Enclosure

cc: Steve Delisio

cc: Ground Up Construction
cc: Anchorage School District
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January 31, 1984

Anchorage School District:
Pouch 6-614
Anchorage, Alaska 99502

Attention: Lowell T. Freeman

Daat* Hr. Freeman:

RE: ASD-SERVICE HANSFEW SPORTS COMPLEX
FVIA 1183-025

On Dacember 22, 1983, we wrote to the Anchorage School District to explain
that we were investigating the wages paid to the employees of Ground Op
Construction. Ground Up Construction is a subcontractor of L & H Enterprises,
Inc. on this project. Our letter directed you to withhold a total of
$13,129.00.

Since that time, we have been provided with additional information on the total
hours worked by the Ground Up Construction emplc/ees, as follows:

Gary Sterba

Laborer
157 s.t. hrs. 0 $ 18.82 = $ 2,954.74
59 o.t. hrs. ¢ 28.23 1,665.57
0 565. = . 1,220.40
$ 5,840.71

$ 5,840.71
Denny Thctnas
(117 s.t. hours, 51 o.t. hours)

Laborer (80%)

93 1/2 s.t. hrs. 0% 18.82 =% 1,759.67

41 o.t. hrs. 0 28.23 = 1,157.43
134 1/2 f.b. hrs. 0 5.65 = 7759.93

Operator (20%)
23 1/2 s.t. hrs. 0 $ 23.34 =% 560.24
10 o.t. hrs. d 35.76 = 357.60
33 1/2 f.b. hrs. 9 5.45 182.58
$ 1,100.42

$ 4,777.45
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Fd Gut ey

1117 sit. hours, 51 o,,t. hours)

Operator (80>)
93 1/2 s.t. hrs. W 23.

41 o.t. hrs. 0 35,

134 1/2 ft.b. hrs. 0 5.

Laborer (20?)
23 1/2 s.t. hrs. 0 S 18.
10 o.t. hrs. @ 28.

33 1/2 f.b. hrs. 0 5.

Andy Sterba
(64 s.t. hours)

Truckdriver (80?)

51 s.t. hrs. 0 $ 19
51 f.b. hrs. 0 6.

Laborer (20?)

13 s.t. hrs. 0 $ 18.
13 f.b. hrs. 0 5.
TOTAL

84

76 =

45

82
23
65

.80

89

82
65

$ 2,229.
i,466.
733.

$ 4,428
$ 442,
282.
189.

$  913.
$ 1,009.
351.

$ 1,361.
$ 244,
73

$  318.

WAGES EARNED

04
16
03

.23

27
30
23

85

80

39
19

66

.45

11

S 5,342.08

$ 1,679.30

S 17,639.54

In accordance with the provisions of Title 35 of the Alaska Statutes quoted in

our previous letter, we are hereby directing the Anchorage School

District to

adjust the amount of funds withheld from the L s H Enterprises, Inc. contract to

$17,640.00.

In closing, 1 would like to ask once again that you confirm to us
that you have complied with this demand for withholding!
in further action by the Department of

first letter, failure to comply may result
Labor in accordance with A.S. 36.05.030(b).

As~mentioned

in writing
in our
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If ycu have any questions,

please contact Bruce Silverthorn or myself,
will assist ycu.

and we
VCiy truly yours,

"m"Jen Morgan

Supervising Investigator

Wage & Hour Administration

Labor Standards & Safety Division

cc: L & H Enterprises,

Steve Delisio

Ground Up Construction

Inc.



The Law Firm of

Schuible. Stalev. DeLisio & Cook. Inc

Anrhorn.-r (/tTice Fairbunkii O ffice
Strjihrn 5. IMJmo Grace Here Schaiblc

Alun Shrmr lloHjnl Malcy
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Alaska Department of Labor

Wage & Hour Administration

Labor Standards & Safety Division
Pouch 7-021

Anchorage, AK 99510

Re: Anchorage Service-Hanshew Sports Complex
PWA 1183-025

Dear Mr. Silverthorn:

Your letter to L & H Enterprises of January 31, 1984, with regard
to the above matter has been referred to me for response on behalf
of L 1 H. I have ceased to be amazed at the lack of due process
which your department appears to favor 1in these matters, at least
as it as been demonstrated in this case.

To begin with, the thrust of your letter 1is directed at my client,
the general contractor, not at the employer of the employees who
have not been paid as required by the law you seek to enforce.

What action 1is being taken with regard to Ground Up Construction
and its co-owners, Gary Sterba and Dennis Thomas, 1in this regard?
What do they propose to do about paying the wage claims of their
employees, 1is the more appropriate question that should be asked *"iC
at this time. Furthermore, what action does your department intend
to to take with regard to the statutes that set forth sanctions

for failure of an employer to file timely certified payroll records
and ta .1 to properly pay prevailing wage rates to its employees?

Under any reasonable procedure, one would have every reason to
expect that the administrative procedures available to your agency *
would be exhausted in dealing with the party who is directly
responsible for the problem - the employer. Yet your letter does
not even add ass that subject matter, but addresses the subject to
L & H Enterprises as if L & H was the actual employer of the

workmen 1in question.

PAYQY

M1 Wr-1 titll Atritlir p.iii nrfiic iine 1021100 Anrlioriijir, Alitalia W 510-21110
2759471 (Gililr A Qliler., - MH ItV M I Ttirt No. 2527
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As you very well know, we do dispute the hours shown by Ground Up
Construction. For whatever reason, ycur letter completely lails
to address the fact that, without any obligation to do so, we
submitted to you a sworn affidavit of Junior Russell dated
December 16, 1983, setting forth the basis for our challenging
the payroll record of Ground Up Construction, as then known.

We realize that you have received more recent information, but
that more recent information has resulted in a substantial 1increase ,
in the amount of hours allegedly worked, whereas Mr. Russell”s
affidavit demonstrated that the earlier smaller alleged payroll
record was grossly excessive.

Furthermore, the form in which you have provided us the alleged
hours worked 1is utterly useless in our being able to make a
response with regard to disputing those hours. No attempt 1is
made in your attached letter of January 31, 1984 to the school
district, wherein the hours are set forth, to show on what days
each increment of hours was .put in. Obviously that is the only
way that we would have to challenge the hours shown.

Third, whatever happened to the right to a hearing on a dispute

of this type. From the tone of your letter, our entitlement to be
heard is apparently going to limited to submission of documentation
or other evidence that we have that supports our contentions. This

is very disturbing inasmuch as your letter failed tc note that we
had already submitted a substantial sworn document which very
extensively challenged the claims being asserted by Ground Up
Construction and its employees.

In addition, we had previously advised you that a portion OF the -\
work provided by Ground Up Construction at Anchorage Service-HansheW
Sports Complex was performed directly to the account of the *

Anchorage School District, and not under the subcontract with L & "HY

Enterprises. Nevertheless, neither your letter to L 4 H Enterprisesl
or your letter to the school district, both OF which are dated
January 31, 1984, deal with this question. A hundred percent OF

what you are asking the school district to withhold is being asked H
to be withheld from L & H Enterprises contract. Obviously, no

matter how the statute and regulationsyou are attempting to enforce
are interpreted in the final analysis, there would be absolutely o i
no right for anybody to have the school district withhold monies VT
from L @ H Enterprises for wages owed by Ground Up Construction toO
its employees for performing services to the direct account oOfF the

Anchorage School District.

Concerning your advise with regard to the entitlement of owner/
operators, as you well know, we intendto challenge that, if
necessary, to the highest court. The interpretation is being made
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of a regulation which does not expressly say what you say it
says. In other words you are interpreting what the words mean.
The regulation only has such scope, force and effect as the
enabling statute gives it, and there 1is nothing under the statute
that gives the Department of Labor the right to establish a
regulation which v/ould require an upstream contractor to pay a
defaulting subcontractor owner/operator prevailing wage rates.

Ke hereby demand our rights as established by law to the benefit
of the administrative procedures pertaining to such matters.
Furthermore, we request an answer to the inquiries we have made
above.

Should you see fit to provide us with a breaxdown of the hours
claimed by Ground Up®"s employees and owners, on a day-by-day
basis so that we can evaluate them, we will be happy to make a
further evaluation. However, we question whether such an
analysis would be a waste of time, since you have obviousiy
disregarded Mr. Russell®™s previous sv/orn analysis.

Very truly yours,

SCUMBLE, STALEY, DelLISIO
& COOK, INC.

Ey:
Si

SSD/slb
cc: Len Hanr.aman
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Re: Anchorage Service-Hanshew Sports Complex
PWA 1183-025

Dear Mr. Silverthorn:

You will recall on February 21, 1984 our telephone conversations
regarding the fact that, even the most recent revised proported
payroll records produced to you by Ground Up Constructions were

not presented under oath. You stated that Mr. Sterba was unwilling
to provide a "certified payroll”, on the ground that he felt such
certification constituted a representation that the payroll had been
paid, when it had not.

Accordingly, | requested that you obtain from Ground Up Construction
a sworn affidavit to the accuracy of the information contained 1in
whatever payroll record Ground Up intends now to rely upon. You
advise that that would be an easy thing to accomplish, and that you
would do so and send me a copy of the affidavit immediately.

We are now approximately one full month since that discussion, and

1 have not received any such affidavit. Has Mr. Sterba declined to
provide one? When may we expect to see some sworn support for this
oft changed and perhaps 1in the future often changing payroll "record?" _ Fie

I attempted to call your office on March 19, only to be advised that
you were gone on personal leave until April 1. I trust you will
respond to this promptly after your return.

Very truly yours, .

SCHAIBLE, STALEY, DeLISIO & COOK, INC.

cc: Len Hannaman B o
AU\ (>Ih \\cnim* Offiri* 10 111 Anrliiini®-. \Insku OMalO~HIO
2744117 1 <Hylee Alilrrs* « MILKWOLI Telex No. 2V2.77

Fairbank. Uffirr: 330 Harnrllr Slrrrl I'nal Office Illoa HIO Fairbanks Via.la WTIIT-OHIO ffiiIMHSS



DEPARTMENT OF LABOR

IVAGE & HOUR ADMINISTRATION
LABOR STANDARDS & SAFETY DIVISION

March 21, 1984

Schaible, Staley, Delisio & Coolc, Inc.
PO Box 102340
Anchorage, AK 99510

Attention Stephen S. Delisio

RE: ASD-SERVICE IIANSIIEU SPORTS COMPLEX
PWA1183-025

BILL SHEFFIELD. GOVERNOR

3301 EAGLE STREET

POUCH 7-021
ANCHORAGE.ALASKA 99510
PHONE: 19071264-2435

RECEIVED — ANCHORAGE

MAR 2 2 1384

SCHAIBLE, STALEY,
DsLISIO AND COOK, INC.

Enclosed are the amended certified payrolls sucmitted by Cary Sterba, on
behalf of Ground Ih) Construction, for work performed on the above referenced
project. Mr. Sterba®s certification is attached for your review.

Please compare these payrolls for consistancy with your own records and provide

this office with any comments you might have by April

1984.

If you have any questions, please don"t hesitate to contact our office at

264-2435-

Yours ,

Wage A Hour "Adinini strat ion
Labor Standards & Safetv Division

Enclosures



