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with their corporation.

I1"d like to remind everybody what happened when the

pipeline ended. There was a number of trucking companies that
went bankrupt. I guess everybody got stuck with a certain amount
of money. I remember one of them that was in tne process of

selling their assets on the side right here 1in town, and the
courts and the creditors couldn®"t do anything about it because of

the time consumed. Mr. "Block alluded to the fact that there are
avenues one can go after people if they pirate their
corporation. You know, 1if somebody does something by fraud,
trying to prosecute fraud is an exercise in futility | think, If

one can get the A.G. to prosecute to start with, which is also
doubtful, 1°m not trying to denegrate the A.G., but it"s just a
matter of fact vyou"re not going to get anybody to
prosecutorial discretion | guess 1is the phrase and that stops a
lot of things.

I"ve been involved 1in workers® comp for the last few

years. And I recall three years ago there was a commission set
up by Governor Hammond. And | went to all of those meetings. And
I recall an individual that worked in a cafe up in GlenalJan. And
he had injured himself. And after he injured himself,, it turned

out that that corporation did not have workers®™ compensation.
And his concern now, what happened to him because he couldn"t get
any money from anybody. There wasn"t any. But that he thought
it was wrong that this should happen to a working man, and there
should be some kind of avenue that it wouldn"t happen again.

Two weeks after his testimony, that restaurant went

into bankruptcy. Senator Stimsor at the time promised that
individual that the state would pierce the corporate veil and try
to get f70se people. I don"t know if in fact that is a fact. My

involvement 1in workers® comp leads me to the one thing, though,
that there are people that form corporations here that either
through ignorance or through a nonknowledge of the economics of
their business, they don"t do certain things. For 1instance, the
procuring of workers®" comp.

I1*d like to mention my Ffurniture repair business. |
have a partner in it that 1is a young fellow that doesn"t
understand a lot of these tlings. And when 1 told him we had to

have workers® ~comp, and I wouldn®"t be a party to it unless we
were and because | am a partner that®"s the way it goes, and it is
a corporation, we bought workers®™ comp. I found out that most
other people in that business don"t even have it, because when |
went to find a rating for furniture repairman,it turned out they

didn®"t have one in this staty. And the reason they didn"t have
one 1in this state is because apparently nobody had ever bought it
for this particular profession. Which meant that everybody that
practiced that business 1iIn the state does not have workers®
comp.



So there are a number of people who form corporations

for the purpose of tax avoidance. There"s all kinds of reasons
that 1 think that corporations, and maybe small ones more than
the big ones, should have some form of liability. And I have no
idea what the dollar amount should be. I hear a lot of talk
today about liability, liability of directors being a problem. |
think that the responsibility of directors and officers 1is
equally important. And. for me personally 1 take it personally

that any corporation that I1"m involved with, that I am going to
try and run it ethically and honestly. And 1f things get bad
financially, 1°d just better decide to cut my losses and get out
of business, and not dump as much as 1 can on other businessmen
around. That®"s all that 1°ve got.

COWDERY: Thank you. I understand what you said when it
was a very complex one hundred and some page bill and a lot of
things wasn®"t understood. And that®"s what we"re trying to make
it understandable. It"s not that we are trying to cut the bill
up, we arc just trying to clarify some of the areas that might
save some legal problems later on. And you touched on foreign
corporations. I was wondering maybe what some of the other
witnesses might think about this. That a foreign corporation
that operates here, | was wondering if we could penetrate the
corporate shield for Jliability, that"s a question that maybe
should be thought about, too. You not being an attorney, maybe
don"t have an answer to that.

THOMPSON: 1 could probably give you the right answer,
but I°1l1 leave it to the attorneys.

COWDERY: Rep. Wendte.

WENDTE: Thank you. This 1is not a question. I would
like to commend you for your attitude 1ir business. It appears to
me the Judiciary Committee, it seems to me we deal with a lot of
things where you hear a lot, particularly in the crime area, a
lot of the horrible things in Alaska and attitudes and things
that we have to deal with directly. It's pleasing to have
comments such as yours.

COWDERY: Any other questions? Thank you.
Representative, Jack.

WENDTE: How did you hear about this bill?

THOMPSON: 1 have lunch every Wednesday with a number of

attorneys because they are friends of mine. And three others of
us that pursue honest endeavors. And we talk about a Ilot of
things and this happened to come up,. And 1 also know John

Abbott. | don"t know about Professor Fessler®s background, but |1
know that he makes the best spaghetti and meatballs in the
world. And that®"s basically, 1 found out about it some time ago
and got a copy of the bill and read it. But 1 know John Abbott,

- 97 -



and it"s jJjust based on conversations with John and other friends
that talk together.

WENDTE: You certainly weren®"t implying that those three
attorneys you have lunch with weren®t the only honest attorneys
in the state.

THOMPSON: Tnere is nine of them.

COWDERY: Thank you. I was hoping that, Rep. Wendte, we
have advertised this and ve were hoping that some of the people
had noticed some of the advertisement in the newspapers.

THOMPSON: 1 did notice the ad. As a matter of fact,
it's probably the largest ad | ever saw and . . .1 was looking
for the word starring.

COWDERY: Rep. Malone.

MALONE: Mr. Chairman, 1 also appreciate the testimony,
but 1 wanted to ask a question that hasn"t anything to do with
this legislation and that is, | would ba interested to know, not
necessarily now, could get the information later, as to the name
of the person 1involved 1in this, the worker who was 1injured in
this insurance case . . . sometime I1°d like

THOMPSON: It would be a matter of public record because

it was in the hearings. And the name of the cafe, the Hub Cafe
was the name of the cafe. And this 1is "84, so it must have been
in January or February of "81. It was when Mr. Hammond was still
the governor. It was in February of that last year that the

hearings were being held because he appointed the commission.
And Senator Stimson and Brian Regers chaired that meeting, and
they were both present, aswell as Dennis Maloney who was on the
committee and Tom O"Keefe of Industrial |Indemnity. And the man
came in from Glenallen. There was a lot of allegations including
the fact that the local magistrate knew about all of this. |
mean it was a very serious thing, it rure would leave one with
that 1i1t"s an important thing to make sure that there are no
disadvantaged persons “iat one may not think about. And workers”
comp that hit my par cular mind because that"s my particular
advocation bent in that direction.

COWDERY: Thank you. Any more questions? Mr.
Henderson, Roger Henderson.

HENDERSON: Ladies and gentlemen. I have spoken before
some of you before last year on another matter. I am an attorney

in private practice here in Anchorage. And | represent a number
of small co ?porations as general counsel in a wide range of

corporate and business activities. And over the years | have
also represented hundreds of suppliers outside the state who are
on one end of some of this legislation. So I feel that 1°ve got
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a rather broad background from both aspects, both creditors and
small corporations.

Initially, I would Ilike to say one thing. There has
bco.a interest shown by these two committees and the questions
asked about the possiblity of insurance. And the two attorneys

who testified before me have both analogized any 1insurance which
might be available for -this corporate liability to payment and
performance bond. Well, as a practical matter, | agree with
them, incidentally, that if there were any insurance available to
cover this kind of liability for general creditors, it would be
in that nature. But as a practical matter, as some of you
already know, 1in order to get a payment and performance bond
you"ve got to pledge per.-nnal liability to the bonding company.
So you're looking at a 1 il of the wisp. I think this kind of
liability as a practical ...atter not insurable.

I would agree that this proposed legislation does call
for substantive changes in both social and economic philosophy.
Those changes, not just in Alaska, but changes from the accepted
social and economic philosophies that prevail in other states
throughout the nation. Now, I"m not going to necessarily
criticize all the aspects of this particular legislation. Some
of it is very good and probably has been needed for a long tinme.
But I think it 1is important that you be aware of the potential
impact c.nd changes that this billis likely to bring about should
it pass in its present form.

I am going to touch on just a few brief examples that

I*"11 bring to your attention now. I am sure that the committee
who 1is going to be working on this will do a much more, a very
thorough job of analyzing this bill 1in total. For example [TAPE
CHANGE] . . . bill would impose an additional requirement for the
service of process 1in the event the registered agent cannot be
located or 1if there 1is no registered office. Now, | submit that

that 1is an additional imposition upon the <creditors of a
corporation which |1 question whether 1is necessary given the fact
that the corporation is the one who 1is required by law as a
condition to coming intc existence. To establish a named person
as a registered agent and an office where he can be located.

Sec. 31C for example, requires, this has already been
mentioned incidentally, requires items to be contained in the
articles of incorporation which are presently contained 1in the
bylaws. Here, again, you"ve heard other witnesses testify as to
the increase in costr to start up a corporation.And my
estimation “s that it probably would increase the 1initial legal
fees either two or three fold.

And oneobservation 1 would like to make, and I think
it"s necessary you keep this n perspective, 1 have not done a
statistical analysis. But it is my opinion that the majority of
corporations in this state consist of three or fewer
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stockholders. And that the majority of those corporations have a
commonality of stockholders, directors and the managers or the
officers.

Sec. 230, frankly, I find too complicated for the
average person to understand. I read it lightly myself last
night. I"m not saying that 1| couldn®"t thoroughly comprehend it
if I spent the time and-went through it line by line. «*ut, sec,,
230. There, for example, I suspect that that section if it every
raised any issues, that would be resolved by litigation. That
the courts would spend quite some time and probably a number of
cases would have to be taken up before that could be decided. At
the present time the statute is very simple, I don"t find
anything unworkable about it. It allows the number of directors
if less than three to be equal to the number of shareholders in
the corporation. The formula 1is straightforward, and I am not
aware of any particular problems with it, at least in the class
that I"ve represented.

Sec. 233, for example, I find that too burdensome.
Many corporations at the present time maintain one set of books
and records, and it"s 1in the registered agent"s office. For
about half of the corporations that | represent, | keep thebooks
“nd records in my office. As a matter of present law, the
records are required to be available to any shareholder upon
request. If they request the president or the registered agent

for a copy or permission to review the corporate records, the
person at this time if he doesn"t have them 1is required to tell
him where they are. For example, any shareholder who calls my
office and says | want to see the records of so and so, is
entitled to do so as a matter of Jlaw, and he can come in my
conference room and do it.

Secs. 358 through 383 are extremely complicated. In my
opinion 1if those sections were enacted, they are basically going
to open the door to countless lawsuits as compared to the present
law. I am not one of those persons who advocates anything which
will cause attorneys to have more work and earn more money ¥from
their clients. I like tosee theleast complicated statutes as
possible, and the 1least amount of litigation. I think these
sections are going to open the door to litigation for years <
come.

Sec. 450, for example, 1is another one that is a radical
from the existing financial and legal philosophy. Sec. 450, 1in
my interpretation, would impose liabilityon directors for
negligence in judgment. Traditionally, the corporate directors
have always been shielded from misjudgment, from mismanagement
even, as long as it was not done in bad faith. And | submit tnat
this is going to change the philosophy within the business
community and also it"s going to open the door for a large number
of lawsuits.
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Sec. 488, which, of course, 1is the one that probably
has gotten the most attention, the secondary liability allowing

the piercing of the Cv-rporate veil. I think that the effect of
thi? particular section would be to definitely dampen
en” ,-;reneurism. The way it works at the present time is if a

small, risky venture started, and many small ventures are risky,
and the stockholders are willing to put a certain amount of money
into this. As an example, a service that is needed or at least
as people perceive is *being needed in the community, might
requir an 1investment initially of $50,000. Two people who want
to start this business ar* each willing to put up $25,000. But
they are certainly not willing to put up any more because they

don"t know whether the business 1is going to fly or not. The only
way they are going to find out is to get in really and try. But
they are willing to make that much of a risk. The business could

get started up, for example, and it might do extremely well.
Its good for the people who started it, 1it"s good for the
community, and it"s good for the suppliers that these people deal
with. At the present time, if, in Tfact, it turns out for
whatever reason that the business was not there or it was a bad
gamble, the risk of that failure 1is spread among, for example,

creditors, many of whom probably include outside suppliers. The
type of people who I represent. And Just because | represent
that type of people, doesn"t mean that |1"m advocating their
position. What I am telling you 1is that in my opinion you are
going to be shifting the risk of failure from the people who
supply this operation, and who in fact know the risk they are
taking at the present time when they extend credit to a small
corporation, to the directors or the managers. And then the

question, | think, this group has to ask 1is whether or not you
want to make that radical a change in present philosophies.

So basically, that"s all | have to say. I just want
members to be aware of the radical changes. In my opinion they
are radical departures from existing statutes and philosophies.

COWDERY: Thank you. Rep. Wendte.

WENDTE: You 1indicated going 1into your testimony that
you"ve represented both sides of that equasion

HENDERSON: Both the creditors and the small business
corporations.

WENDTE: In your judgment, should we make that shift of
risk in relation to the creditors.

HENDERSON: In my personal judgment? No.

WENDTE: Your judgment 1isthat the risk should vremain
with the creditors.

HENDERSON: With some exceptions. Now the workers®™ comp
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problem has been brought out. I would treat that not as a
shifting of responsibility, but 1 think the appropriate place to
look at the workers® comp situation is a change 1in the workers"®

comp law. It"s entirely possible that that 1is one area where
liability should be imposed on directors and managers. But
that"s a special instance. That"s an instance where a form of

insurance 1is required by law to be obtained, and there you would
be having a specific sanction for failure to do something that"s
already required. I see that as a different situation than
protection of general creditors.

COWDERY: On my question | asked about the corporate
shield of some foreign corporations, do you think that could be
penetrated, stockholders of foreign corporations under this?

HENDERSON: Yes, 1 do. There again this is not based on
a thorough reading and a thorough analysis of the bill. The
question that should be addressed, 1in my opinion, 1is whether or
not there 1is any reason or any need to treat foreign corporations
or stockholders of foreign corporations differently from domestic
corporations.

FURNACE: Thank you, Mr. Chairman. One of the concerns
is that officers and directors of some foreign corporations may
be outside of the jurisdiction of the Alaska courts, can you see
this as posing a potential problem?

HENDERSON: Not really. They are subject, the foreign
corporation is subject to jurisdiction of this court 1if the
corporation 1is doing business in Alaska.

FURNACE: Excuse me, I1°m sorry, | should have referred
specifically to the secondary liability in being able to hold the
officers and directors of a foreign corporation who may not be
subject to the jurisdiction of Alaska courts, | should clarify
that.

HENDERSON: Now you are asking a lawyer to do something
that he never likes to do, which 1is to give a legal opinion off
the top of his head. My opinion, my initial opinion, is that
probably should this statute be passed, Alaska would have
jurisdiction over the directors or people personally through our
long-arm statute. There again that®"s going to take some case law
to determine specifically, and I"m sure that it would be
challenged. And the State Supreme Court ultimately would rule on
whether there was personal jJurisdiction or not.

COWDERY: Are there further questions? Rep. Liska.
LISKA: Thank you, Mr. Chairman. Mr. Henderson, 1| sure
thank you for your input on this. It"s very thorough, "Ae way |

read what you"re trying to tell us 1is that this 1is sc radical,
this piece of legislation, that we"ll have no case low to back it
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up. That we"re going to end up with a lot, we"re 1inviting a lot
of lawsuits. Is the way I"m reading you?

HENDERSON: There again, like my predecessors, | don"t
claim to be an expert onthe corporate codes of the other
states. But from reading the <comments and the letter of
transmittal from the code revision commission to the chairman, |
get the 1impression that even though New York and California are
considering revisions to their corporate <code, they haven"t
adopted thisstatute or this code at the present time. And
nobody knows whether they will or not. So at the present time it
is my understanding that if this were adopted, many of the
exceotions would be new law and would be standing out there for
the first time,.

COWDERY: Are there other quick questions of the other
teleconference sites or other committee members?

KOPONEN: Yes, Mr. Chairman, this is Rep. Koponen 1in
Fairbanks. Does the witness have a copy, or has he read the House
and Senate Joint Journal Supplement, dated April 8, 1983, the
official commentary of the Alaska Code Revision Commission.

HENDERSON: Not that 1 am aware of. I"ve read a lot of
things recently, but 1 don"t believe that®"s one of them.

KOPONEN: I believe there will be a copy there. Page
64. And 1°1l comment on the statutory restraints and the evasion
of corporate assets, which 1is, of course, you mentioned .
We"ve had information about a number of having statutes to govern
that is perhaps desirable, whether these are the desirable ones
or notO But the absence of this kind of information seems to
create just as many suits.

HENDERSON: Well, | think the point that 1 am trying to
make and some of the witnesses before me have been making without
coming right out and saying 1it, is that anytime that you have a
statute, <certain portions of it are going to o0e subject to
interpretation in the courts.

KOPONEN: Absence in the statutes seems to do the same

thing.

HENDERSON: That®"s true. But case law is, or what we
call common 1law, 1is basically pretty well established and has
been evolved over several hundred years. In a case like this,

you"re changing what is referred to as the common law, and you"re
not simply codifying or immortalizing by the legislature existing
common law. You are creatinj law which 1is contrary to existing
common law. And whenever you do that, you create potential court
cases where the specific language and the interpretation of the
statutes is a matter for the courts to determine.



KOPONEN: Have you read the Western California
statutes?

HENDERSON: No, | have not.

KOPONEN: These do seem to be drawn in part from the
statutes that we"ve been

HENDERSON: There again 1 don"t claim to be an expert 1in
the matter, but it"s my understanding from reading this single
document that portions of the California statute are included 1in
this, but that this does go farther 1in some respects that the
California code as it now exists.

BUSSELL: Are there further questions from any people on
the teleconference network or other committee members? If not,
just before you leave, Mr. Henderson, can | ask you just a couple
of questions? How 1long have you lived 1in Alaska and practiced
law here?

HENDERSON: 1"ve lived 1in Alaska 23 y”ars. I1"ve
practiced law since 1975.

BUSSELL: And onemore question, Roger. Out of all of
these, you mentioned you represent a number of corporations. How
many of those corporations do you sit on as a board member? And
generally, that"s the practice of an awful 1lot of attorneys
here.

HENDERSON: It is. It"s o,ie that 1 try to avoid. |
give counsel to the board of directors frequently, as a board and
individually. And I give legal counsel to the managers and
officers. As a matter of my personal practice, | attempt to

avoid becoming a board member myself.

BUSSELL: Thatanswer was anticipated. Out of all of
these folks that you represent,, how many of them, what kind of a
percentage would you say have members that carry 0 & E
insurance?

HENDERSON: You mean for the personal liability of
officers and directors to creditors?

BUSSELL: No, no. A lot of these, | don"t know, you
said you vrepresented middle of the road clients,are there a
number of these <corporations that you represent where 0& E

insurance is carried?
HENDERSON: I"m not aware of any.
BUSSELL: I think that®"s an importantstatement to be

made here. And if you represent a Jlarge block of what you
consider middle corporate, and noone presently carries 0 & E



insurance?

HENDERSON: Not to my knowledge. There again you must
remember the majority of the corporations which 1 do represent
have three or fewer shareholders.

BUSSELL: Where, in your opinion because you"ve
practiced law here so long, is the line generally drawn for 0 & E
insurance? Is it because of the activity of the corporation that
it is involved in, or the size of the corporation?

HENDERSON: Generally, the size of the corporation,
would be my opinion. I believe that would be moreof a
determining Tfactor than the nature. The larger corporations
would be much more likely to obtain that for their officers and
directors than the smaller ones.

BUSSELL: I don"t know how far into tax law you go, but
is 0 & E 1insurance when 1it"s carried by a corporation a tax
deductible item?

HENDERSON: Well, | do not have a specialty 1in taxes,
and 1 think 1"d oetter decline to answer that if you don"t mind,
Charlie.

BUSSELL: Mr. Henderson, I certainly thank vyou for
taking the time out of your Friday to come down here and share
those comments so openly with the committee. I"ve a lot of
questions | could probably ask7 but there are an awful 1lot of
people to go. Once again, 1 really appreciate you coming down.

HENDERSON: Well, I appreciate your members for the
opportunity to speak.

COWDERY: Rep. Wendte.

WENDTE: | request that the committee staff get in touch
with the Department ofCommerce and get the data in terms of the

size of corporations. I think that"ll be an important aspect of
judging the impact of this statute. But | suspect as he said, as
a matter fact he was probably conservative when he said just a
majority of them are jJjust these three or four people. And I

would expect the Department of Commerce would be able to crank
that out for us.

COWDERY: We will make that effort. I"m not certain
that they have that;. . .before, but 1°1l make that effort. The
next person on the list is Mr. John Abbott.

ABBOTT: If I could defer to Professor Daniel Fessler
and ask hi.- to make comments on some of the issues that have
been raised,



WENDTE: If we re going to talk time available, |
tho»; jhtthe principal pur” jseof this was to hear the people in
Ancnorage that wanted to comment essentially on his work. And it
might be good to ask if those, 1 notice people walking out as
we"ve gone through the morning, there may be those who might not
be able to testify.

COWDERY: 1 was just trying to go through the list as it
was written down. I didn"t mean to preempt anyone. I would
leave that discretion to, 1 think that 1is true that Mr. Fessler
and Mr. Abbott 1!.%e both been involved, and they"re hear to
listen as much as =

ABBOTT: ; 4m , Rep. Wendte, we ask to let everybody
else testify firs >mm - in

COWDERY: . us just going down through the list, 1
appreciate your

ABBOTT: We"d 1like to testify when everybody else has
had an opportunity to testify, Mr. Chairman.

VOICE: Any attorney wants the last word, Mr. Chairman.

COWDERY: The next one, Richard ketson.

P.OSTEN: Thank you, Mr. Chairman. The name 1is Richard,
Dick Rosten, 1'm on the task force for the business law section

in the bar also, and have been in private practice here for
approximately seven years, vrepresenting both Jlarge and small

corporations, and individuals and partnerships and joint
ventures. I think 1it"s a good thing that the <code revision
commission took a look at our statutes and made several
recommendations. There are things which they had recommended

which 1 think should be adopted, and there are other things which
I think shouid at Jleast be thought about some more before a
decision 1is made. So | would join the other members of the task
force who have asked for an additional 30 days. There are some
things which we®"ve had a chance to focus, and there are some
things which we haven™t.

I had lunch with one client yesterday and dinner with
another client last night and was discussing some of these

provisions. And the big one which hits them is this secondary
liability issue. I think it potentially has a chilling effect on
economic development in the state. People are willing to put up
so much capital but perhaps no more. And they are going at risk

by putting up that capital to start with. And in some situations
if they go to a bank, they probab®y are going to have to put a
personal guarantee down in additio:.. So they are at risk there.
There 1is risk, different parties are going to have to take the
risk. Its a public policy decision just where you want to place
the risk. If you put a $25,000 minimum capitalization
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requirement into the corporation code, you"re effectively denying
people who don"thave $25,000 the opportunity to wutilize a

corporation. And I"m not saying it's good or bad necessarily.l

just want you to be aware of the impact of that.

The Department of Commerce was mentioned a few minutes
ago. I was curious whether anyone on the code revision
commission asked the Department of Commerce as to what their
thoughts as to what was needed. On the secondary liability, it
seems to hiton protecting creditors. Were creditors asked if
they felt, where did the initiative come from for that? The body
of law, 1 think it"s very good that Alaska be able to draw on a

body of case law elsewhere. We are a young state. A lot of the
issues that we face have been faced in other states. A lot of
people devote a lot of time and money to those, and it's
senseless to reinvent the wheel up here. So if we can draw on
the law of other stateswith similar statutory provisions, |

think that®"s far the better.

Some of the people on our task force referred to this
thing as the lawyers relief act. Well, we are not looking for
ways to make, have more business make more money under this, |
think a lot of wus, 1if they are sensible changes, that"s fine.
But we don"t want to make work for ourselves and have our clients
spend money on us. That"s not what we view our world as a
commercial lawyer.

The questions wan raised earlier about piercing the

corporate veil of a foreign corporation. You <can pierce the
corporate veil of any corporation if the proper facts are there
regardless of whether 1it"s domestic. As a practical matter, it
may be more difficult to find out some of the facts and be more
expensive to get at the facts. And even if you get a judgment
against somebody else and forcing a judgment to another
jurisdiction, it can be more difficult, 1if not 1impossible. And

if you have a $25,000 judgment, for instance, you may or may not
be able to find somebody who 1isgoing to go chase after their
assets in a different state.

Also mentioned earlier was where records, corporate
records of the corporations are Kkept. Some clients 1 have are
very good about Kkeeping up the corporation and they have good
record keeping. They keep their corporate books. Other clients
of mine say that®"s what 1l hire you for, | want you to do it
because at least 1 know where it is. You"re organized for that
and I1"ve got other things to worry about. I think that"s
something that should be left in the discretion of the individual

client.

I think a lot of the issues as I1"ve looked at this, |
first became aware of the bill, by the way, at the bar convention
where Professor Fessler made a presentation and quite frankly |
think when we heard it wasn®"t going anywhere last year in the



legislature, we didn"t pay that much attention to it. Not unlike
the revolutionaries during the American war, until it starts to
affect your po “Retbook. You don"t pay that much attention to
change coming down the road. It"s here now. I think it does
deserve attention, and 1 think it does deserve the report of the
task force so that you have the opportunity to consider that.

There are a number of 1issues that the code brings to
light and leaves up the decision of the individuals involved in

the corporation, which | think is a good thing. It says these
are 1issues that need to be considered and under our present
statutory scheme, they not, you don"t have to consider them. It
leaves the option to go one way or the other. I think that"s a
good thing. On the other hand, I1"ve been 1in practice here seven
years. | represent businesses, and 1"ve not run into
insurmountable problems under the present code. But I do think

there is a lot of, a lot lacking in the present code, and 1 would
certainly hope that at least some of these provisions would be
adopted.

Lastly, 1°d just 1like to mention that as far as the
advertisement 1in the newspaper, |1 thought that was exceptionally
well done as oppose to a tiny legal ad this 1is something that
people would really look at and notice. I commend you for that.

CCWDERY: Thank you. Rep. Wendte.

WENDTE: Listening to your comments, you mentioned you
met your client at lunch yesterday, | have to acknowledge that
some of my corporate records are on dinner napkins, and not
particularly well kept. I"d ask the question though, how many
are on the task force? How large is the task force?

ROSTEN: We have, I think ten. We"ve broken it down
into different subcommittees to look at different sections.
Again, as Dick Block mentioned wearlier hitting the econonmic
impact as much as anything else. A scholarly review has already
been done. We don*"t pretend to want to do that again. I think
also that two of them would put everyone asleep. One 1is
necessary, two of them would be too much. The particular task
force that I"m on is meeting at 7:00 a.m. next Monday morning to
go over this. I"ve asked people to make sure they review this

statute before then, all statutes.
WENDTE: Are all ten members from the Anchorage area?
ROSTEN: 1 believe so.

KELLY: Yes, they are considering the time involved. We
had to get a group that would get together immediately

ROSTEN: We talked also about hopefully getting 1input
from the chamber of commerce. At least drawing that to your



attention, 1*11 recommend that also. We can speak for our
client"s interests or come to ask questions, but | think it also
would be very good if you can get some direct input from business
people without having to go through lawyers.

COWDERY: Yes, | had planned, 1in fact, was going to may
contract or had been scheduled to contact the chamber about this

matter today, but we will. My intention to hold this, continue
this meeting on until 1:00 p.m., and we"re going to break for
lunch and then come back if we have more people to testify. But

we do intend to get a hold of the chamber. Rep. Uehling.

UEHLING: Thank you, Mr. Chairman. Oust going over the
Journal Supplement here, and a letter that was to Bill Ray from
John Abbott, it was stated here that the proposed Alaska
Corporations Code is what they call a middle of the road attempt
here. Maybe you could comment on that, you had said that there
was some problems in what you saw that they had put forward.
Maybe you could comment on that.

ROSTEN: I"m not quitesure that I fully understand.
It's middle of the road in the sense that 1it"s not all
shareholder oriented and 1it"s not all management oriented. |
believe that wasthe intent. And that I think is a good
approach. It's a more detailed statutethan many states, which
may be a good or bad thing from the amount of litigation which
may ormay not ensue. This means to say, that in the absence of

a precise statute sometimes 1issues don"t come to light and you
can rely on the common law which has been developed overa couple
hundred years.On the other hand, when you put things down 1in
statutes, sometimes they"re answered precisely and there is not
need to go to the courts. Other times you get a very detailed
constitution as it were, and then you worry about well what if
something wasn®"t in there. Was it left out on purpose. Unless |
think you®"re talking about another concept, middle of the road.
This 1is certainly more detailed than a lot of corporation code
statutes. But it"s hard to predict at this point, whether 1it"s
going to mean more or less litigation in the future.

UEHLING: Thank you, Mr. Chairman. And a follow up
question, we talked a bit about <corporations that were more
venture capital intensive, and we also talked about entrepreneurs

and getting the more risky ventures. In your opinion do you feel
that the proposed changes 1in the code are really going to limit
the venture capitalists, the entrepreneurs and that Kkind of
thing?

ROSTEN: I do think it will as presently constituted.
I"m also concerned about the large corporations who are coming in
here to do mineral development, who will be subject to these, it

may have an 1impact on them. I"m sensitive to the point where
people can track a corporation, they should be paid. One of the
risks you have. That"s a risk they are generally aware of 1is
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that it is a corporation and you can 1issue. It depends on the
muscle powe:c you have 1in bargaining. A bank has enough muscle
power when you go in to get a loan and make you personally
guarantee the loan. Whether you have that capacity when you're
making your own contract pith a corporation 1is up to the
particular circumstances. Lo there 1is no magic answer which 1is
going to protect everybody all the time. My own feeling 1is one
particular issue, and 1 don"t want to place too much emphasis on
it, but it is the eyecatcher for everyone, is that it is going to
have a chilling effect and it perhaps goes too far in that
direction.

COWDERY: Thar k you very much. Sec. 960 of the bill
exempts officers and directors of many corporations under the
provisions of sec. 488. Do you feel that constitution could be,

it would seem to me that corporations and officers would
certainly challenged that section in a court, if it ever got to
court under the Fourteenth Amendment, do you think that could be
good job security for attorneys, or how do you look at that?

ROSTEN: Well, 1"'d say very likely that would be
challenged and yes it would created work for attorneys. And no,
I don"t know how it would come out.

COWDERY: Thank you. Anymore, Rep. Bussell.

BUSSELL: Thank you, Mr. Chairman. Are there questions
of, if there are none, 1°d like to just ask you the same question
I"ve asked most everyone else. How long have you been in Alaska,
sir?

ROSTEN: Seven years.

BUSSELL: Seven years. And during your testimony you
mentioned thatunder present statute if youreally got a
legitimate claim or if a corporation 1in your opinion has acted
improperly, you can pierce the corporate veil and go after it if
there is enough money involved in it . ,. depending on the
action the corporation is involved in.

ROSTEN: Yes, 1it"s a sad fact of life that often times
justice 1is what you can afford. And whether you can pierce the
corporate veil, it takes morework than 1if you have just the
individual out there on their own. But if you get a judgment
against somebody, it"s not worth much wunless that person has
money too. And the other thing you have to consider 1is if you
pierce the cor; orate veil, sometimes the person®s going to be run
on assets an< sometimes that person®s going to form a coup
anyway .

BUSSELL: 1°"ve done a little bit of business in Alaska
over the years as |1"ve been here too. And oft times as a
businessman you have to look at who you"re going after and decide
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whether it"s a risk of continuing your business just how much
fuss you stir up. You may lose your shirt going after . . . I%ve

this piece of legislation we"ve got here, 1 don"t really
see changing that, do you?

ROSTEN: No. I think the basic, when clients come 1into
my office and are upset and want to chase after somebody. I warn
them that 1litigation 1is very expensive, it"s a headache to live
with no matter which side you"re on, and you ought to think very

carefully before you pursue that course. Those basic decisions,
rules, still need to be made. And I recommend, I do some
bankruptcy law also and one of the first questions | ask people
is make sure you"re not throwing good money after bad. Those

sorts of decisions will still need to be made if this code were
adopted.

BUSSELL: I don"t see anyone on this list from the court
system, but being as you"ve practiced law here seven years, |
presume you practiced law . . _.can you just give me an estimate
from your prospective of what this would do, this piece of
legislation®s going to do to the case 1load at the courts, as
opposed to present statute?

ROSTEN: It will increase it. It will increase it
because any time you adopt a new statute, there is more
uncertainty, there is going to be more Jlitigation which will
ensue. Whether 1in five years time there would be more or less
case load in the <courts 1is hard to predict because after a
certain number of years when things have worked all the way up to
the supreme court, decisions have come down, things become
clarified, and this code does spell out a lot of things which are
not mentioned or otherwise ambiguous under the present code.
It"s a necessary part of change, and 1 think if the code overall
is a thing worthwhile adopting, that"s the price society pays.
I"m chuckling because who"s going to make money dur*ug that.

Well, we all know who makes money during that. That 1is just a
price, and that"s something you need to <consider going into
that.

BUSSELL: That answer®"s about like 1 thought it would
come out, too. But you know 1 try to avoid saying that this
piece of legislation is a a lawyers relief act, although

ROSTEN: Well, this, one of the attorneys in our Ffirm
has a cartoon in his office which 1 find very apt. It shows two
farmers arguing over a cow and a lawyer in the middle milking the
cow.

BUSSELL: Let me ask you one more gquestion about this
$25,000. I don"t know exactly how that $25,000 was reached at,

whether it was with aid of a dart board or what. After this five
years period, let"s just say we make up a scenario here, that
this thing is adopted tomorrow and we begin this five years. Is
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that $25,000 in your opinion going to be $100,000 in five years?

ROSTEN: 1 think, because it would be increased simply
because of inflation or for whatever reason "

BUSSELL: 1Increased as a result of these cases that are
going to come forward out of this

ROSTEN: I should say that the five year period, and |
guess one exception to that is if this code were adopted in its
present form, the number of cases would not decrease after five
years under the $25,000. If they can go after somebody for
$25,000, you"re going to do. And increasing it to $100,000 would
increase slightly the number of cases.

BUSSELL: I'm trying to think of the future impact, or

impact on future legislatures. If you do this, obviously, or at
least if | was out there trying to whack somebody, I would be
putting pressure on legislators to increase that amount. And if

I were a member of the bar association, 1°d be putting pressure
on them to increase that turkey so | could get some dough to

ROSTEN: Well, no, not necessarily. I mean 1 take
exception . . . Certainly, speaking as commercial lawyer, my job
is to protect my «clients. And 1 represent clients on both
sides. And what I think is reasonable is just that. Look at the
policy behind the statute, that"s a social, philosophical

decision to reach what amount, and |1 think there would be just as
many attorneys trying to keep the limit to $25,000 or to decrease
it to better piotect the corporate clients as there would be on
the other side. I think that 1if you do pass this piece of
legislation or something that comes out of this, then it behooves
the legislature to stay very closely tuned over the next several
years to the good things and the bad things about the legislation
as they prove out and to be very willing to take a second look at
it. And not say that, well, we"ve spent a Ilot of time and
effort, now our job is done, and we don"t have to worry. And I™m
sure there®"ll be people lobbying you one way or the other.

BUSSELu: Thank you, sir. I don"t have any further
guestions. 1 do thank you for coming down here and sharing your
comments with us. Rep. Wendte.

WENDTE: I just, given the one question that, Rep.

Furnace | believe this morning distributed a letter from the
court systenm

BUSSELL: Yes, | have it. And that"s the court system®"s
opinion. I"d like an attorney"s opinion, practicing here for
seven years, and it goes right along with mine. I think that the
number of cases would probably quadruple, and I think 1in five
years they would probably double again.
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ROSTEN: I don ™t know that that would necessarily be
true in five years.

VOICE: I"m sure Mr. Snowden would not hestitate to
point out additional case loads in consideration of his budget,
so,they e not known to be too conservative in their budget
requests.

BUSSELL: He may want to revise his fiscal note after
this

COWDERY: Thank you. Next person up, Mr. Reitman.
VOICE: A question here from Commissioner Brown.
COWDERY: Yes, Mr. Brown.

BROWN: Yes, thvink you, Mr. Chairman. What 1 want to ask
Mr. Rosten was one question. Also | :ould just hope that members
of the task force will be in touch both with John Abbott who
lives in Anchorage and also Commissioner Jerry Kurtz, because
Jerry is the designee of the Alaska Bar Association. |In fact, he
is their representative on the code revision commission. Mr.
Rosten, I hope you know that.You may know Jerry very well. |
just wanted to ask about this mention of problems of a burden of
requirement of 1inspection at the place of business.Are you
referring to sec. 233 which requires the copy of bylaws to be at
the place of business?

ROSTEN: 1 was referring to what Roger Henderson was
referring to. And 1 don"t have the section number right at
hand. That would be one instance, yes.

BROWN: O.K. That was the section that he referred to.
I"m not really sure how burdensome it 1is to have a few dozen

places for a document has its headquarters office. The other
thing, maybe as a footnote <either for committee staff or for
Professor Fessler or something. I suggest that maybe the

response or comment on the Native corporations in 960 might hf /e
a different answer after 1991. 1 don"t know 1if anybody"s looked
into that. That®"s all 1| have, Mr. Chairman.

COWDERY: O0.K. Thank you, Mr. Brown. 1°m sure the task
force will be in contact with the code revision board.

ROSTEN: Yes, we will, and thank you for bringing that
to our attention, again.

COWDERY: Stan, 1is it, it looks like a doctor, no.

REITMAN: My name 1is Stan Reitman, and I'm an attorney
in Anchorage. And 1"ve been here some twenty odd years, and |
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have practiced 1in this area for some length and for some time.
I"d just like to make a couple of general observations, if X may,
without getting too much in the specifics.

Number one, the existing statute 1is not broke. It
ain"t. I think any implication that Alaska picked up something
off the shelf that was some sort of absurdity, or some sort of
half-baked corporation code is just not true. The genesis of the

existing statute was developed in the "50s and has been kept up
to date by a series of amendments over the years, which Alaska
hasn"t kept up with unfortunately. And the people who worked on

that statute were, came from a pretty diverse group There were
academics, there were practitioners, there were people in the
business world, there were financial types, there were
governmental people. And the statute received widespread
approval and was picked up by Alaska. [TAPE CHANGE]

inovation®s sake. You don"t want to be different just because
you"re in Alaska. You want to be like the other jJurisdictions.
If anything, we want to encourage capital to come 1in here. We
want to encourage lenders to come 1in. We want entrepreneurs to
come 1in. We don"t want to have some special statute 1in Alaska
because we ostensibly have special needs. We have some special
needs* but they"re not that different than they are in Oregon, or
New York, or California. Now admittedly 1in those two large

states, particularly New York and California where there are
literally thousands and thousands of competing forces, they have
tinkered or developed their own philosophy. But they can do 1it.
They can go it alone to some extent. Alaska doesn"t necessarily
want to do that. If you"ve ever dealt with an outside concern
that wanted to invest in Alaska, and they want to know something
about the climate in which they®"re going to operate, they want
predictibility. That"s one of the goals of any law writer or law
giver or law academic, or what have you 1is predictibility. And
we want to be able to move freely across state lines.

Now whenever you"ve had a question or inquiry from
somebody in another jJurisdiction, whether it was a Dank or
whether it was an investor, or what have you, we were able to say
we have the Model Corporation Act in Alaska. That was recognized

and stood us well, 1in good stead as |1 say. So just get over the
myth that, we don"t have something that"s working because it"s not
true. It has worked. Now, there are people who, particularly in
the Jlast few years, and in regard, I know with the Native
corporations who have found some areas which probably need some
beefing up or some change or some clarification. And 1 know that

a number of the practitioners who work for the Native
corporations have participated in this code, but there are many
other people who haven®"t unfortunately.

Now the second thing that 1 think is worthy of note 1is
that there definitely has not been adequate consideration to the
small corporations or the small group, the ma and pa as it was
referred to here. In fact | see 1in addition to this liability
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matter which has been talked about this morning which I think 1is
definitely going to discourage anybody from using a corporation.
Just uo give you a quick example. IT I was going to tart an
enterprise tomorrow, and |1 want to hir some talent. And one of
the 1inducements for hiring talent 1is to make that person an
official, an officer, or to give that person some stock 1in the
corporation, vyou"d be a chump, you"d be a fool, you say, to

accept that assignment. I mean you"ve got to have your head
examined. And that"s what you"d be foisting on unsuspecting
people that are going to go 1into assisting entrepreneurs. You
know the creditors are big boys. If you are in the business of

extending credit, whether you're a bank or a materialman or
whether you®"re a lawyer or a lumberman ir what have you, you know

what it 1is to grant credit. You"re supposed to investigate,
you"re supposed monitor, you"re taking a risk, and that®"s part of
the ball ganme. Sc all this great concern about the creditors who

are being <cheated here in Alaska, I think 1is just so much
poppycock. They"re not. We have adequate tools to get at then.
And as indicated this morning, 1if there 1is any fraud 1involved,

middlv®"v there 1is a road to take, that 1it"s dueable. Again, 1in
the snu LI corporation area, or small 1investor area, one of the
tools .at"s frequently wused and very effectively wused 1is a
shareholder™s agreement. It's a treaty as referred to 1in the
commentary, a treaty if you will. Well, 1 don"t know what"s
wrong with a treaty. And the tre".ty, if you will, 1if there 1is

unanimity among the shareholders 1is designed to in effect create
an operational form that"s akin to a partnership, which is very
beneficial to the small organization. We are going to have much
more difficulty with that. We are going to have a lot more
trouble with it that we"ve got to v/ork through the articles of
incorporation as was alluded to this morning.

For example, there has been a swing towards more
informality in that if you have less than three shareholders
under existing statute, you can have fewer number of directors.
In other words, you got two shareholders, you can have two
directors. IfT you have one shareholder, you can have one
director. Well, that"s been knocked out. And that®"s symptomatic
of what I think is the failure to deal with the small ma and pa

corporations, if you will. I think this statute as it stands 1is
going to do a great deal to discourage the use of corporations.
If that"s what you want to do fine. The movement in the tax law
is definitely towards the partnership. I mean, nowadays it isn"t
as important to use corporations for tax purposes as it used to
be. Because to a great extent there 1is what we call parity now
in the law. And many of the advantages that you could procure
from a tax standpoint at the corporate level is now available at
the unincorporated level. And as also as you know, that for tax

purposes now the corporation in the form they call the S
corporation is in effect a partnership for all practical
purposes. But what you®"re doing here 1is you"re taking away the
corporation in 1its traditional form as a means of limiting
liabity for the investor. And I might add the corporation is a



very useful tool for bringing people in and out of ownership and
bringing them in and out of management.

At any rate, | think that the statute does have a
number of beneficial provisions in there. But they could have
accomplished very much the same thing, ladies and gentlemen, by
simply taking the Model Act, which we do have, comparing it with
the Model Act as amended at the national level, all right, and
seeing those areas where there are deficiencies, and then curing
them without sweeping this thing “way with one big swoop. And 1
realize if I were a law writer and 1 was a law giver, 1 might
want to put my stamp of approval or my name on an auspicious
pigce of legislation, but whether or not the public 1is going to
be served is another question.

And 1 wouldn®"t be too concerned about this business of
the creditors getting put upon. I don®"t think that®"s true. |
think what you"re doxng 1is you"re foisting on us without an
opportunity for a lot of folk who really work and need the tools
that are presently available to have a chance to digest the darn
thing. Thank you.

COWDERY: Could you spell your last name.
REITMAN: Yes. R-e-i-t-m-a-n.
COWDERY: Rep. Pestinger.

PESTINGER: Thank you, Mr. Reitman. It looks like we
have the opportunity to try to identify the best of the proposed

provisions. While we have a practical opportunity which you
suggested which is to take our original model act and compare it
to how 1it"s been amended on the national level. Can you

characterize what kind of a job we would be facing if we took our
existing law and compared it to how 1it"s been amended on the
national level? Could you characterize what kind of an effort
that would be? And could you characterize any particular or
identify any pat ticular areas where you d , think we do need to
supplement our existing act?

REITMAN: No, well, I wouldn®"t want to ask a Ilot of

questions. No, | prefer not to get into the detail on that. |
think the comparison 1"m sure has been done. I*m sure logically
and hopefully the revision code committee and Professor Fessler
have done this. As to what would be involved in that comparison,
I don"t think it would be a tremendous undertaking 1in terms of
scholarship or in terms of man days. No, I imagine it could be

done in you know less than a week 1in terms of, less than five
days, or something if somebody did it.

PESTINGER: Well, we have this 30 day problem of the

task force from the business law section of the Alaska Bar. And |1
wonder if that task force would be 1interested 1in making that
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comparison. Now | <can"t speak for the task force, they're
already volunteering as it 1is. They"re taking on a tremendous
work load, but I wonder 1if that may be 1is a very practical
comparison.

REITMAN: 1 think that"s a good suggestion.
COWDERY: Rep. Furnace.

FURNACE: I believe Rep. Pestinger was reading my notes
here. No, | appreciate that, 1 had a question along those same
lines. I think you have answered 1it.

COWDERY: Rep. Bussell.

BUSSELL: Thank you, Mr. Chairman. Mr. Reitman, how long
have you been in Alaska?

REITMAN: Twenty-five years.

BUSSELL: I guess | should probably put that on the
sheet when everybody signs »p so I don"t have to ask that
question. Thank you.

COWDERY: Thank you. Next person to testify, Mr. Bob
Vasquez.

VASQUEZ: Mr. Vasquez. Thank you, Mr. Chairman. Most of
the comments, all of the comments, in* fact, that | was going to
make this morning have already been addressed by the previous
witnesses. And 1in the interests of the committee®"svaluable
time, I will let the comments stay

VOICE: Moderator 1in Juneau, we have lost the Anchorage
transmission for now.

COWDERY: 0.K. Fine, we"re back on now.Thank you. Mr.
David Bendell. State your name and spell your last namefor the
record, please.

BENDELL: David Bendell, B-e-n-d-e-1-1. And I"m also a

member of the Alaska Bar Association"s task force. I guess my
comments primarily are directed as Mr. Kelly"s were, that it 1is
simply difficult, if not impossible, forthose members of the
task force who at the present time give really any sort of
opinion as to the efficacy fo the bill, since we really haven"t
had that much time to study it. Our organizational meeting was
very recently, the other morning. And we"re just now in the
process of parceling out portions of the bill to be analyzed by
various of the volunteers. I*d just like to make a few
comments.

The first one 1is, | guess, a couple of comments have
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been made here today that this might be a lawyers relief act.
Well, in my case | think that"s really quite on point because I™"m

a bankruptcy lawyer and this 1is really going to be a relief act
for me if this thing gets passed because all these directors and

all these officers are going to come knocking on my door. And
they"re going to say, well, you know I"ve got all these debts and
l"ve got to get out from under and I"m going to put them under.

As to whose benefit that"s going to be, I"m not entirely sure.

All they®"re going to say is I'm not really looking for that kind
of relief.

The second point, |1 mentioned 1I"m practicing 1in the
bankruptcy act, actually practicing in bankruptcy securities.
The second <concern I have and its something that we most
particularly analyze during the 30 day period, which 1is why we
think 1it"s essential, is the effect that this type of bill is
going to have on public offerings of stock 1in the State of
Alaska. As I"m sure many of you are aware, whenever there 1is a
public offering of stock, there has to be a document prepared, a

very lengthy document, as an offering statement. And that has to
elucidate what 1is know as risk factors. Risks associated with
the offering. I would assume that any offering of any stock of

any corporation that"s going to operate and do business 1in the
State of Alaska 1is going to have to have listed as a risk factor
for potential stockholders the fact that we have this rather
peculiar law in the State of Alaska that 1in essence does away
with Tlimited liability. And my concern is, as | said, my
opportunity to review the bill has been minimal. My concern 1is
is what effect this is going to have on the ability to sell such
stock. We talk about getting input from the Department of
Commerce and from the task force. I think we ought to get some
input from people who are securities dealers and find out if they
can sell anything from the State of Alaska if we are going to do
this. Are the people in New York when they see an offer from the
State of Alaska to develop oil and gas or fisheries or anything
that"s going to make jJobs in this state, are they going to say
well, we can"t sell this, we"re not going to touch anything from
Alaska because we"re concerned that we"re going to get sued by
investors or stockholders because they end up getting tagged with
this liability problems. I think 1it"'s an area of concern. |
think we"l1l all have to look at.

And 1 think the one Tfinal comment | was going to make

has todo with experience. The people who are affiliated with
the business law section are people who work in business all the
time. We go into shootouts involving lienpriorities and tax
liens and adversary proceedings 1in bankruptcy. And 1 think the

joint experience of the committee will be invaluable to this
committee 1in deciding whether this 1is a good bill and deciding
what type of bill. I think that Mr. Kelly®"s comment of the
essentialness of the 30 days is very valid, and it"s something we
humbly request.



COWDERY: Thank you. We have, we 1intend to extend that
time. Any questions.

KOPONEN: From Fairbanks.
COWDERY: Rep. Koponen.

KOPONEN: Thank you. Do you think that New York or
California corporations have any difficulty in selling stock?

BENDELL: Well, 1it"s my understanding that they have not
yet adopted this type of act, and it"s something they are talkin.j
about

KOPONEN: They are in the statutes.
BENDELL: 1I"m not entirely sure

KOPONEN: The 1977 revision of the California Code and
in New York it goes back to the Dutch . . . and even though . . .
did not surrender their limitation on limited Iliability which
most other states did.

BENDELL: 1°d like an opportunity to examine that. 1°d
like to examine what type of effect this has had on public
offerings, specifically to the extent limited liability 1is being
done away with respect to shareholders, and that®"s something I'm

not entirely sure of. Like 1 said, it"s difficult for wus to
comment at this point because | think the business law section
was alerted to this jJjust a very short time ago. I got a call
from Paul Kelly around two weeks ago. He was very concerned. He

was making a flurry of phone calls to various persons who over
the years have been involved 1in the business law committee and
our CLE programs. And | just very recently got a copy of the
Act, and as to what the effect has been in New York and so forth,
I guess that"s a real good question. And maybe the best way to
answer that question is to call some underwriters in New York and
some lawyers in New York and find out what their Act says, and
what effect it has had on their offerings, and see if this is

something we want to do. You mentioned New York and California,
and I haven"t seen their enactments, but 1| think the key thing we
have to keep in mind 1is this 1is a developing state. This 1is a
frontier. Our needs to have new money and new people to come in

here and build this state are much more 1important than say a
state like New York, which is immensely populated and already has
very substantial development.

KOPONEN: Can | ask Professor Fessler for the
background, 1 understand he"s there. I also understand that he
did give a presentation to the bar association. I wonder of the

members of the task force, have you been designated by the
society of governors, or a part of the business law section of
the Anchorage Bar or the State Bar?



BENDELL: We are an ad hoc committee of the business law
section of the Alaska Bar Association, which 1is a, as you may be
awarL, most bar associations have sections which are committees
of lawyers which deal with new developments 1in the 1law and put
together educational programs for lawyers to educate them in new
developments in the law.

KOPONEN: Thank you. That®s an ad hoc section of the
Anchorage business law section, or is this statewide?

BENDELL: It"s statewide. I think Kj. Kelly 1is the
statewide coordinator of the Alaska Bar Association business law
section.

KOPONEN: Thank vyou.

COWDERY: Thank you. Rep. Bussell.

BUSSELL: I have that same question, Mr. Bendell, how
long have you lived in Alaska.

BENDELL: I1"ve been here for six years, practicing for
five.

BUSSELL And where did you come from?

BENDELL New Jersey.

BUSSELL Did you practice in New Jersey?

BENDELL No, | didn-"t.

BUSSELL Where did you go to law school?

BENDELL Rutgers.

BUSSELL Thank you, sir.

BENDELL Thank you. Thank you for your time.

COWDERY Next witness up, Mr. Brian Brundin.

BRUNDIN Thank vyou, Mr. Chairman. Members of the
committee, my name 1is Brian Brundin and I1"m a lawyer with the
firm of Huges, Thorsness, Gantz, Powell & Brundin. We practice
law in Alaska in Anchorage, Fairbanks, Juneau and Valdez
offices. I"ve been in Alaska 33 years, and I1"ve practiced law
for 18 years. I"m a CPA lawyer, and 1| 1involve myself primarily

in the area you"re dealing with today.

I have as 1 grow older, I have less inhibitions against
expressing my own opinions. So 1°11 do that for you today. Mr.
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Reitman said it, | second it. The corporate law of Alaska 1is not

broke. I really didn"t know that it needed any particular
fixing. My own personal bias for law is this: That if something
needs to be done, and there 1isa public request for it, then
there 1s a reason to do it. And there have been over the years
public requests for some changes 1in our corporate law. But when
you come down witha whole brand new one, 1°1l tell you what the
result will be. And that 1is,and I represent by the way,
national, 1international -corporations down to the mom and pop"s,
tho whole range. And the experience will be this, that the
national and international ones will hire me and others like them
to fix whatever problems exist in here for them. The mom and
pop"s will get it in the you know where. Because they"ll get
caught with things that they are not aware of. They don"t have
lawyers they go to, except when they get 1in trouble. And when
they®"re in trouble, it"lIl be too late. Well, didn"t you know the
law changed and what you were used to is no longer so. Whoops,

no I didn"t.

I, and many of them,, the 1in betweens, we have in
Alaska®s business community a lot more 1in betweens, no mom and
pops, no national or international, 1lots of in betweens. And
many of the in betweens have in these recent years found that the
wholesale changing of laws costs a lot of money. 11l give you
one example that some of you may have experienced. Congress has
changed the laws regarding pension/profit sharing plans two or
three times 1in the last Tfive or six years, under URESA, you"ve

heard of that, and so forth. Tax laws have changed constantly,
you know that. Every time one of these changes happens, |1"ve
clients who have pension and profit sharing plans that had to
amend them twice for no good reason. They never were doing
anything wrong to begin with, but the 1law required they emend
them. Every corporation will have to be changed if this becomes
law. And for those who will have to do the changing, most of
them haven®t done anything wrong, don"t want to do anything

different, have never cheated anyone out of anything, and won-"t.
But they wJ1l have to incur the cost or run 1into one of the
traps, one of the speed traps down the highway, IiXT they don"t
change their laws.. That"s practically what"1l happen,,

And that goes as well for this one that seems to gather
more comment today, and that"s the secondary liability. |
suspect the other provisions in here are going to cause much more
trouble over the years, for the reasons stated that many of them
are new. And 1 think if you stay with model acts you are much
better off. But on the Jliability matter, there really 1is no
difference in my view from saying if a president of a corporation
or a secretary 1is going to be Jliable, why not a marOger of a
partnership who 1is not a partner. Why shouldn"t he be Lliable.
Why not the manager of a sole proprietorship. If the reason for
making liability 1is an assumption on your part that the president
is the owner and can determine how much money the corporation has
to pay 1its creditors, that"s an error, isn"t 1it, because he
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doesn"t. He doesn®"t run the corporation. He"s hired. Several
others, the manager of the grocery store that is not incorporated
is hired. He really can®"t control what the owner does, how much
money 1is in the business. If he"s going to be liable because of
management decisions, instead of how much money 1is there, why
then 1 guess any employee of any organization ought to be liable
for any of his decisions up to $25,000 to every creditor. It
makes ju.-ft as much sense to me, if that"s thereason for it. So
I think that passing a" law that supposedly fixes this social
problem that concentrates on corporations must have some basis
other than someone®"s thought that this is one way to fix
something. It goes far more than that, 1if the reason for it 1is
if you"re going to be responsible for your decisions, ther
everyone in every organization who makes decisions should be
responsible. Not just corporate officers.

If I were 1in your place, 1°d put the law aside until
someone saya section so and so is troubling me, I1°d like that
changed. And 1°d look at section so and so. What you do if you
adopt this completely 1is that the sections that won"t raise
points today, | expect before this would get passed if it were
passed as is, there would be some changes to this liability
sections. But there®"s fiveor six or seven sections back here
that no one"s excited about today. They®"re going to cause
someone an awful lot of trouble next year or the year after that
nobody thought about or talked about today, or in the next couple
of weeks or in the next 30 days for this task force, that weren"t

broken to begin with and didn"t need to get fixed. And you're
going to fix somebody, though, for reasons unknown today why it
should be done. I"m keeping it short and sweet.

COWDERY: Thank you, Mr. Brundin. Rep. Wendte.

WENDTE: Brian, is it your opinion that every set of
articles of incorporation would have to be revised if this bill
passes?

BRUNDIN: From the brief reading 1"ve given of this,
yes.

COWDERY: Any more House members, anybody on the network
care to, any questions? Rep. Furnace.

FURNACE: I just wanted to say Mr. Chairman, 1"ve Kknown
Brian formany years and 1 certainly do respect his opinion.

BRUNDIN: 1 do have a tax comment | wanted to make,too,
if you"d allow. When we put the professional corporation act
into law in Alaska, when we Tfirst did that, we put a section 1in
that left the professional liable period. We had a tax problem
with that so we had to amend it and say, he"s liable only for his
own malpractice. That"s the way the professional corporation act
was done. That was done, and 1 think the same would occur here
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on this Jliability thing. The Internal Revenue Service, if it
finds we have a corporation act that says, if you are, as many
Alaskans are, the owner, the officer and the director, if you're
liable for $25,000 per —creditor, friend, you don"t have a
corporation. And that"s what the IRS will say. And so those
small corporatic. J., if this law were passed as it now says, who
are corporations for tax purposes are going to find they"re not.

COWDERY: Thank®"you. Rep. Bussell.

BUSSELL: Thank you, Brian. That was vreally my next
guestion, since you sa 1 you were a CPA attorney, was about
that. And the other question | asked earlier was on the

insurance, 1is that a corporate

BRUNDIN: I guess half of what our Jaw TFfirm does is
known as an 1insurance defense firm. From what 1 know of 1it,
there is now no director®s liability insurance available 1in the
United States. 1"ve looked into that personally. There 1is not a
director®s Jliability policy available. There is one sold which
people bought, but there never has been a successful claim made
against 1it. I asked the guy who wrote it whether anyonehad
ever, it comes out of Chicago, and he said, nope. And that's
because it doesn"t cover anybody for anything. There 1s no
insurance that 1I"m aware of which protects businessmen 1in any
shape for their debts, except bonding. And that"s not
insurance. And when you have bonding, the comment earlier made
is quite correct, they"ll bond you if you give them your personal
assets and the like. In which case, bonding is simply an added,
additional cost factor to the liability, since you pay the bill
yourself anyway.

BUSSELL: Brian, can | ask you to explain to the
committee just what a b"nd is. I know what it is, but |1 suspect
most of the committee doesn®"t know what a bond is and how it
works if you try and exercise.

BRUNDIN: I think the clearest analogy, it"s like you

guarantee someone else"s debt. You guarantee someone else,
borrows from the bank, you guarantee it, and you have to pay it
if he doesn"t. That"s what a bond is only it"s done on a more

formal basis.

BUSSELL: That"s right and they take the bond holder or
the guy they sold it to completely to the cleaners before they
begin to exercise. That"s the important thing about a bond.
Thank you, sir.

COWDERY: Rep. Malone.

MALONE: Thank vyou, Mr. Chairman. 1°d 1like to ask Mr.
Brundin, did you see our ad in the newspaper?



BRUNDIN: No, I didn"t.

MALONE: Thank you.

BRUNDIN: I missed something pretty good apparently.

COWDERY: Thank you, Mr. Brundin. |1 think we"re going to
make thedeadline here. We have one mote witness, | think, Mr.
Bill Cook. Not here, he®"s left then. So then if we"d like

KELLY: Mr. Chairman, we have one additional witness who
was unable to sign up on thesheet. He can come after Mr. Abbott

.might as welllet Mr. Abbott testify.

COWDERY: If you"d like to co.ie forward at this time,

we"d appreciate it. State your name aid spell your last name,

and affiliation.

COPELAND: My name is Mark Copeland. I"m an attorney

here in Anchorage. I"ve beenin Anchorage, first came up in 1960,
actually came back again 1in "77 and practiced law since that
time. Practiced law since "67. My name is spelled
C-o-p-e-l-a-n-d. I would basically concur with Brian Brundin®s

statements and rather than repeat them, 1 would like to just add
a couple of quick comments.

One 1is, there has been a lot of concern about unsecured
creditors reaching people used corporations to avoid their
liabilities. Those same people vhether they"re 1incorporated or
not will avoid their liabilities Even if they have to move out
of state and go 1in business irj another state. So you're not
going to catch up with the person who truly desires to avoid his
liabilities. I would emphasize that the bill as written 1is just
a trap for the unwary. There are provisions in the bill that we
haven®t talked about, 1including provisions with regard to reports
as to inside transactions between members of the corporation,
shareholders and the corporation. I doubt very much that most
people in Alaska would recognize the fact that they have two
different businesses that"s involving an insider transaction
without a lot of discussion and a lot of education by the bar.
So those people are going to find that they®"ve failed to meet a
statutory requirement. Some way they"re going to find foreign
corporations as having the same problem.

I find it really amusing that the entire section, or
the entire commentary, goes back to Now York and California law.
I have never heard people who 1intend to enter 1into business
deliberately seeking out the New ?iork or California codes.
Basically, people seek out a Delaware <code or another statute
that has a long history of business activity and which appears to
provide the limited liability that is so 1important to capital
formation and to getting into business.
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Someone touched earlier on sec. 450 which provides a

negligence standard. You know this 1is even more extensive than
the apparent secondary liability standard of sec. 488. And once
you give a Jlawyer a negligence standard to go after, that"s
everything. You can sit down and make a business decision and
some member of the board of directors, and it turns out that you
weren"t right. Now it"s vreally a question, were you right
because you didn"t, because you were negligent, or because you
acted in good Tfaith, but you were wrong. And negligence can be

anything from you didn"t spend enough money to go out and
research the new area you were going into, the amount of funding
it would take to build your new building, or some other reason.
And what you®ve done 1is, 1is you"ve opened up a very expensive
litigation section.

Just one comment, I was reading page 140 of the
comments, | guess, ai.3 maybe it says it all. It says as early as
1848, the State of New York addressed the interest of employees
and others to look at this limited liability question or the

secondary liability question. I have now made a survey of the
states, and | believe that what we"re being asked to look at here
is something kind of like the Edsel, it"s unique. But this one"s

been around since 1848, and a large number of other jurisdictions
and bodies have looked at it and not rushed out to adopt this
proposal. This 1is a major change 1in the social and economic
philosophy of corporations. And I feel that we should wait and
see what happens.

The concept that was talked about earlier about whether

or not there 1is some shareholder liability. There may not be
shareholder Jliability except to the extent that often times an
officer, director 1is also a shareholder. And I thought Mr.

Reitman"s comment with regard to anyone that accepted the job as
a president of a corporation in Alaska if this were passed, would
just be out of his mind, is absolutely appropriate. I also
wonder about the personal secretary who under this act happens to
sign, being the <corporate secretary and she"s making maybe
$24,000 a year and finds out that she"s jJjust mortgaged the Tfarm
or the house or whatever it is, and to fairly look at this act as
a complete act would be very difficult. I favor the other
approach which 1is let"s find those sections we don"t Ilike and
change those.

COWDERY: Thank you. Are there questions from the Labor
and Commerce side? Any questions from Fairbanks?

VOICE: Commissioner Brown has a comr.ent.

BROWN: This 1is Fred P”own 1in Fairbanks. 1'm asking if
the next witness or one of L.ne next witnesses is .X-f.,g to be
Professor Fessler or some oi the attorneys who"vr jJu.<t testified
have time that they could catch at least some of /is remarks. |
assume he"s going to respond to some of the ma”“ce"s that have
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been mentioned here. I know that they have busy schedules, a*:d
probably have other engagements, but if th. ""s at all possible, 1
would hope there wou 7d be some kind of . *

COWDERY: O0.K. Thank you, M * Brown. Any more questions
for the witness? Thank you. It"s approaching 1:00 p.m., and we
had intended to break from 1:00 til 2:30 p.m. now. I"ir. here for
the pleasure < the witnesses here if, I know some of the
committee has appointments for lunch with various other people in
town, so it would be the pleasure, | would sit here if

VOICE: Mr. Chairman, might 1 suggest that we invite the
witnesses to come ba”k at 2:30 p.m.?

COWDERY: That"s what I was getting at. I hope that

FESSLER: Mr. Chairman, as somebody who has been working
with the code revision commission on this bill

COWDERY: Would you come up to ti. mike at this time.

FESSLER: Yes, 1 am Dan Fessler and 1"ve obviously been
playing a role 1in the working on the drafting of this bill for
some four years. I"m here from California this afternoon. 1°d
be very happy to return at 2:30 p.m. You"ve heard many comments
this morning, some of which 1 think raise questions that are
policy questions which only you can address. Sou"n of which
because, perhaps of the admitted paucity of time the witnesses
have had, have involved statments about the content of the bill
which were simply flatly 1inaccurate, and | would not wish the
committee members to be under the 1illusion that they were. And
also, I think that 1 would 1like to have the opportunity this
afternoon if it is the committee"s pleasure to respond to
questions from members of the committee. So, of course, I1"11 be
back here at 2:30 p.m. For many of the very busy members of the
House, this would be the first time in the three years since this
bill has been pending, it was first introduced in March of 1987,
that we will have had an opportunity to directly supply
information and to answer and respond to questions. So I look
forward to that opportunity, sir.

COWDERY: We look forward to seeing you at 2:30 p.m.
We"ll adjourn this, or recess this meeting until 2:30 p.m.

VOICE: Mr. Chairman, 1is it your intention to come back
with more testimony on this bill, or were you going to go to
other subjects at 2:307?

COWDERY: We"re going to stay with this and then go to
the or.her subjects as time permits.

VOICE: Do you have any indication as to how many people



are left to testify?
COWDERY: On our list, just the code commission.

VOICE: 1It"s my understanding that the network down here
is going to be tied up for something else, so we probably won"t
be able to tie into that.

COWDERY: O0.K. Well, we will certainly have transcripts
of all this testimony, so if it"s not possible for you to tie in,
we"ll fill you in Monday. At this time we"ll sign off.

COWDERY: . . . to order at this time and threemembers
of the Judiciary Committee are here. Anyway, are we back on?
We*v" ” reconvened the continuing from the morning meeting, and we
had one more witness on the, Mr. Fessler from the code revision
commission. IT he would come forward at this time, we"re dealing
with HB 343, an act revising the Alaska Corporate Code.
Professor, if you would please identify yourself for the record

FESSLER: Yes, for the record, 1"m Dan Fessler. I"m a
professor of law at the University of California at Davis and for
the past four years have beenretained by the <code revision
commission as 1its consultant 1in Tfirst surveying the state of
existing Alaska law, determining the potential need for revision
and then acting as the person who has done the technical work of
drafting the value jJjudgments made by the members of the code
revision commission. I"m appearing here this afternoon with John
Abbott, a member of the Alaska Bar who 1is the chairman, and with
your permission, Rep. Cowdery, Chairman Abbott had some remarks
he wished to make before |1 spoke.

COWDERY: Yes, | would 1like to announce we have some
other people on confirmation that we intend to get right into
that as soon as we"re through here, so if you"d just please stand
by, we"d appreciate it. Mr. Abbott.

ABBOTT: Thank you, Mr. Chairman, members of both of the
committees. 1"d like to preface my remarks by saying that we are
here today, we do have under consideration a rather complex piece
of legislation, and it does need to bear full scrutiny as far as
the code commission 1is concerned. What 1 woi id like to do,
however, is briefly dispel any misapprehension on the part of the
committee members as; to whether or not this matter was adequately
noticed, and | canassure you that it was. The bar association
has been vrepresented on the code commissionsince its inception
in 197°5.

When this bill was first taken onas a code revision
project, the bar association requested, both formally and
informally, 1input from the bar association, and specifically from
any business law committee that could be "onvened to consider
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this. In May of 1982 the bar association through 1its then
chairman of the business law committee, Mr. Dick Block who was
the first witness to appear here today, specifically requested
that the code commission provide Professor Fessler as a speaker
to explain the bill that"s now in front of the jJoint committees
today. That was 1982. At that time Mr. Dick Block was still the
chairman of the business law committee of the business law
committee of the bar association. There have been repeated
efforts, both formal and informal, to involve the bar association
in deliberations 1in seeking input from them cft the drafting, the
implementation of this corporation®s bill. It"s inconceivable to
me that anybody could argue that the bar association was not put
on notice of what we were doing with the bill, did not have any
idea of what was happening with 1it, or that any of the members
could claim that they didn®"t know or shouldn"t have known that
this bill was under consideration. Be that as it may, they"ve
asked for a certain amount of time to vreview the bill. With
grave reluctance, | will say on behalf of the commission that we
would acquiesce in a 30 day period with review, and we"d hope
that the joint committees would hold firm to that 30 day period.
As Rep. Malone earlier pointed out, that may or may not be the
death knell for this particular bill, and we are pushing hard for
consideration of this bill this year.

You"ve heard a fair amount of testimony concerning the

existing Alaska law and the new bill. And 111 1let Professor
Fessler respond to the claims that 1it"s innovative or radical.
It is not. Input on this bill has been provided by me and by
Commissioner Jerry Kurtz, who represents the bar association. |
have been in Alaska since 1969 and practiced law since that
time. Commissioner Kurtz has been in Alaska since 1961 and has
practiced lav/ during that time. We both have extensive
background in private practice dealing with corporation and
corporate abuses. And it was our opinion that there were
significant abuses which cried out for [TAPE CHANGE] . .. of the
existence of public hearings on a bill. In short, we have taken
great pains tc contact everybody that might have an interest 1in
this bill. And I think it would be misleading for anyone to
claim that they didn"t have an opportunity to comment. That

opportunity has been present.

At this point 1in time, 1ifthere are no questions, |
would turn this over to Professor Fessler.

COWDERY: Yes, I would like to just like comment on your
comments, that || think that this morning the question was asked
of individuals here if they had known about it, and I think they
were expressing their views that maybe they had known about it,
but this is the first time they really got serious about
listening to it. And umler that I think th»re are 1,400 bills or
so that are in the hopper that probably 100 won"t become law in
the 13th, maybe 150 will become law. So this 1is in that 1,400
bills, so wuntil it gets down to where there is some action, a lot
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of times on bills, people don"t get too serious about them until
they think there might be some action.

ABBOTT: | appreciate that, Mr. Chairman, and I guess my
response would be that | feel there isa professional
responsibility on the part of lawyers to participate on bills
that will affect them or their clients. And I"m not just talking
about notifying the bar association, 1°m referring to specific
requests for assistance from the bar association to heif us, to
give us their input as private practitioners in how this law
should be drafted. Something we would have welcomed.

COWDERY: I think that®"s what they expressed this
morning, they want to have a part in it. Rep. Wendte.

WENDTE: Could you educate me to the extent of what,
could you go through the membership of the commission?

ABBOTT: Yes, | would, Rep. Wendte

WENDTE: And if they represent designated or what their
affiliation is.

ABBOTT: Yes, and I1"1l go just a little Tfurther than
that. The legislature in 1976 created the Alaska Code Revision
Commission due to the success that it felt it had with the
subcommission on Title 11, which was the criminal code. Because
of the success of that commission enacted a permanent commission,
the Alaska Code Revision Commission, gave it a broad mandate to
examine all existing laws, statutes, to entertain requests Tfrom
the court system, the administration, and the legislature as to
areas that needed to be 1looked 1into. Since that time numerous
requests have been entertained from the legislature and fronm,
very few from the private section, some from the administration.
The composition of the code commission was such that it fairly
represented all three branches of government. There were at that
time, one public member appointed by the governor, there was a
member from the attorney general®s office who also represented
the governor through the attorney general®s office, there was a
representative from the state legislature, there was a senator
from the state senate, both appointed by their respective chairs,
there was a member of the Alaska Bar Association, and there was a
designee of the Alaska Supreme Court chosen by the <chief
justice. In 1981, | believe it was, that was expanded to include
two additional public members, one of whom has been appointed by
Governor Sheffield, that"s former Representative Fred Brown, the
other position is currently vacant. We have as such
representation of all three branches of government, and the
parties that are readily 1identifiable as those that would be
interested in legislation being passed.

The work of the commission is such that it is
transmitted to the legislature in two ways. First, we report on
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everything that"s done by the <commission to the Legislative
Council, which is reponsible for oversight of the code revision

commission. Secondly, individual materials are sent to
individual legislators. You should have just recently received a
package of some six bills along with commentary advising you as
to what the code commission 1is doing. We have spread a lot of

paper in advising the legislature as to what bills we are
considering and what we are doing.

WENDTE: How did this bill been 1issued, within the
commission or administration? How did you begin this review?

ABBOTT: The normal prociss for consideration of a bill,
unless it"s a specific request from a legislator or somebody from
the administration, 1is to generally review laws in the State of
Alaska, particularly those of a sophisticated nature, since we
don*t deal with laws that legislatures would normally handle. We
deal with those they might not be interested in handling or don"t
have time to handle. One of the lav/s that had not been reviewed
in quite some time was the corporation code. There was some sSiXx
months, and that®"s an estimate,- of deliberation in the commission
before it was adopted as a formal project to be taken on by the
commission. That review indicated that there were some serious
needs for revision. So in answer to your question, the bill had
its genesis in the code commission itself.

COWDERY: Thank you. Mr. Fessler.

FESSLER: Yes, gentlemen, 1°d like if 1 can to briefly
touch on four areas that s-am to be sinful to the testimony you
heard this morning.

First, 1°d like to briefly describe, to clarify for the
members, the origin of the bill and at point I1°d left the 1issue
of whether or not the bill is radical. Second, what is the state
of current Alaska law which comments on the necessity of doing
something. Third, sec. 488, the secondary liability of officers
and directors, was a matter of great concern this morning. In
that connection, 1 have, |1 would like to talk about is the bill
generally inscrutable, 1is the drafting such that it cannot be
read. And then finally, the 1issue that was of particular concern
to Chairman Bussell, will the bill clog the courts with
litigation if you were to enact it into law.

The origin of the bill is as follows: The code
commission asked me if I would be interested in doing a survey of
existing statutory and decisional law in the business field with
a view toward determining whether or not, given the passage of
some 23 years since the enactment of the original code, it was
time for Alaska to have a code in the corporate field of i “s own
creation. I undertook that by comparing the existing Alaska law
to the model corporation act as it has been evolving since that
period of time to the corporation experience that had taken place
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in New York, which had gone through a similar plenary revision of
its law in the late 1960°s and to the revision of the California
Corporation Act, which had also gone through a some five year,
and in that instance, multimillion dollar process of analysis and
revision in the early 1970°"s which culminated in the adoption of
the California Corporations Code 1in the fall of 1972 by that
legislature. Now when 1 reviewed the existing Alaska law, 1 came
back with the following .general recommendations.

First, Alaska had adopted at the time of statehood what

was then the Oregon version of the model act. And since that
time had paid no apparent consistent attention to the
corporations code. The Alaska Corporations Code, therefore, was
no longer in compliance with the model act. The model act had

gone through twenty years of revision and evolution, most of
which had not been tracked by amendments to the law here in the
State of Alaska.

Second, if one tried to look to decisional law in the
Alaska Supreme Court to fill in the gaps, one found there was
very little decisional law. The consequence that | drew, or the
conclusion I drew, 1is that a lawyer or citizen 1in Alaska asking
questions the answers to which ought to be ascertainable in very
many areas of corporate Jlaw, ran up against an absolute blank

wall. There was no statutory provision on point, and the Alaska
Supreme Court had never spoken to the area at all. Some people
today referred to this as the lawyers relief act. The existing
Alaska law could only be described as hayday for chiromantists,
palm readers, and individuals who stare at crystal balls. If one

looks outside of Alaska to the model act on the theory you will
find in other states decisional law that readily tell you what
Alaska law means, | submit to you that ten minutes of analysis
would not support that statement. The model act 1in various
degrees is the law in some 18 to 20 jurisdictions. Their courts
over a period of time have reached frequently conflicting
interpretation as to the meaning of identical statutory
language. And, therefore, it's delightful to sit in a
negotiation with a client in which the same statutory language,
coupled with a decision that the Supreme Court of West Virginia,
of the Court of Appeals in Tennessee, and a federal district
court sitting 1in diversity in Florida 1is on my side, while on
your side you lead off the bidding with a decision of the supreme
judicial court of Massachusetts, the Supreme Court of Illinois
and a federal district court sitting in New Mexico. Now it 1is
again as to which view would be adopted by an Alaska court, and
in a moment 11l talk about the costs both in time and 1in
treasure to citizens of this state in following up that guess
with litigation.

It was the philosophy of the code revision commission
that the state®"s economy would be better off if there was 1in one
place a rther thorough expression of basic statutory policy so
one did not have to look at a bill supported by a variety of

- 61 -



crutches in order to determine what, exactly, 1is the answer to a
client"s question. That is also why the law is organized the way
it is. You"ll notice it is organized in a manner totally unlike
existing Alaska law, which has no organization whatsoever. It is
organized in a manner which attempts to restate the area from the
beginning of a corporation right on through to dissolution. And
to organize it so that it has comprehensive statutory treatment
of these important topics in one place and at one time.

The comments which were prepared are an attempt to
synthesize in those areas where we continue, and in most areas we
continue the policies of the model act, but we have looked at,
taken into account, the divergent interpretations and had written
the comments in a manner that says that it appears most in
concert with our understanding of the law and where this statute
as a whole wishes to go, to follow the Tennessee view on this
matter and not the Florida view. Now if the legislature were to
adopt by concurrent resolution recognition of those comments, you
would go a long way toward clearing up the log jam and confusion
of outside, lower 48 interpretations of the model act.

This bill hopefully brings to you the best of existing

law under the model act. Virtually all provisions of the model
act, including the most recent provisions of that act, are
contained in this draft. So to the extent that people were
wishing this morning that that might happen, gentlemen, it has
happened. It also looks to the law of New York for 1its basic
organization. It examined the law of Delaware very carefully,

the law of North Carolina with some care because Carolina has
gone through a somewhat sweeping although not total reform of its
statutory law, and finally the law of California.

Is it a radical bill? Rep. Liska asked the question

this morning in several areas. It deserves a very frank answer.
Sir, it is not a radical bill. What it attempts to do is to draw
a middling, fair, straightline position saying we"re not trying
to develop a bill that is totally management oriented. Most

lawyers would tell you that 1is the existing law in Delaware. We
are not attempting to recommend to you a bill that 1is totally
shareholder oriented. That 1is the general characterization of
the law of California. What we have attempted to do 1is draw a
bill that is more or less ueutral on the 1issue of whether 1t 1is
to be management overall rr shareholders overall, but leave great
flexibility to individual Alaskans and their advisors, whether
they deem 1i.hemselves capable of making these decisions or they
wish to hire an attorney to structure in the articles of
incorporation how this particular corporation will be. There was
a lot of complaint this morning that the articles of
incorporation would be important for the first time in Alaska if

you were to adopt this bill. Since the articles of incorporation
function is the verv constitutional document in any corporate
setting, it seems to me that it 1is sensible that the basic

decisions about the structure of the corporation, prerogatives of
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shareholders, limitations, if any,upon the prerogatives of
directors and officers, should be stated in that single
document. People are not frozen in concrete. The articles may
always be amended. The impression was left this morning that you
had to be prescient and put it in the original articles, and that
is simply not the fact.

Now, there is one area of this Dbill which 1is
innovative, which has no direct statutory support 1in any state.
And the members of the House Labor and Commerce Committee will
recognize this, but for the benefit of those from the Judiciary
Committee, that 1is sec. 488. I mightadd that we tried to go out
of our way to advertise thefact that this is somethingdeserving
of your greatest scrutiny. We believe that over a period of time
an abuse of the corporation has crept in which it is
responsibility of the legislature as the duly elected
representatives of the people to think about every 20 or 30 years
before it allows it to just go on and on and on. And that 1is the
question as to whether or not merely because someone has achieved
corporate status whether they have torn out forms from a book, or
if you"ve been on an airline recently, and you®"ve seen these
advertisements for "send me $49.95, and 1*1l1 send you something
that can show you how without any of your money, without the need
of any lawyer, you can reduce your taxes, you can keep all your

fortune, and you can be responsible to nobody."™ Now | submit to
you that that 1is a decision which you must make, but the
greatness of this country was never built on premeditated
irresponsibility to creditors. And that 1is being advertised at

the present time as a great virtue of the corporate form.

The corporate form with Jlimited liability 1is a state

conferred privilege. It does not exist unless the members of the
Alaska Legislature says that it exists. And the question as to
whether you have right from time to time to look at that

privilege and to decide whether 1it"s working for the common good
or whether it should be fine tuned torescue any abuse that has
crept 1in, 1is something which 1 think youought not be denied.
Now all that sec. 488 does, it does not repeal limited liability

to the corporate fornm. What it does do 1is this. It recognizes
and suggests a solution to the problem if you agree that there is
a problem. It recognizes that limited liability is the norm if
you have a corporation. It is true, as was stated by some of the
attorneys this morning, that there are <common law doctrines
called "piercing the corporate veil" or disregard of limited
liability that theoretically act as a check upon people who abuse
limited liability. My survey of Alaska Supreme Court cases in
this area reveals two cases in the 25 years that Alaska has been
a state. From this we can either conclude that there is simply
no problem, and therefore there <could not be millions upon
millions of dollars 1in damaging liability under sec. 488, or

that the problem is not adequately being addressed under the
existing common law doctrine, I suggest that it is likely to be
the latter and not the former that is true. To litigate all the



way to the Alaska Supreme Court the 1issue of piercing the
corporate veil requires an individual who has great resources

both 1in time and in treaure. And if you are a creditor who has
an $8,000 bill that is owed you, you do not have the money to
bring this question to any court. The only individuals that
sec. 488 is trying to protect are those individuals with their

small claims who have not got, because of the cost of litigation,
any attempt to even challenge the question as to whether or not

there should be a disregard of limited liability. The solution
which is suggested is to impose liability on designated corporate
officers and directors. The only other state that has a law in
this area, that is remotely comparable, 1is New York"s position,
which is limited only in favor of employees. So our
recommendation to you goes beyond New York law. And New York
fastens the Vliability upon the ten largest shareholders 1in the
corporation. And that Iliability cannot be shaken. We did not

recommend that you fasten liability on the shareholders on the
theory that frequently some shareholders will be totally passive,
playing no role 1in the actual conduct of the business. The
suggestion was instead that you place it upon the officers and
directors on the theory that they are running the business,,
Further, we did not follow New York 1in making this an unshakeable
source of liability. Please recognize that sec. 488 says this
liability, 1like any other created here, can be contracted away.
That .it requires that the <corporation obtain in writing the
agreement of the potentially advantaged creditor under sec. 488,
you employees, etc. That they will not 1look to the liability
which you would have under statute, but instead would release you
from that.

We heard two things about that today. First, one of
the attorneys who testified this morning that you don"t need it
because large corporations in dominant market positions will

always insist that that be waived. And very small and needy
individuals in the marketplace entering contracts are in no
market position to resist the demand of waiver. The other was

that it doesn"t make much difference whether you do go after the
owners of these fly by night corporations, because the _.ruth of
the matter will be, they, themselves, are going to wind up having
no assets. The only analogy 1 would offer to you 1is that the
same jJustification could be used if you were out 1in the waters
off the coast of this state in this month and you saw somebody in
those waters for not throwing him a rope. First, he might not
catch it and second, he might not 3 able to hold on. But if you
at least afford the opportunity :o0 people to have something 1in
lieu of what they now have, which is nothing, you will nave gone
some distance toward, I think, a useful reform of the law. So
that"s sec. 4 8 8 and any time there are questions, | would be
happy to answer.

Rep. Furnace asked several times this morning, would i";
be wise to reduce the dimensicn of exposure to an aggregate of
$25,000. Rep. Furnace, there ai:e many things you could do. You



could reduce the amount of dollars, you could try and create
exemptions, you could wait until the legislature decides that too

many people are brought under the umbrella of sec. 488. What |1
do ask is that vyou give serious consideration to doing
something. Large institutional lenders don ™ need the protection

of 480, and they are not given it by this bill. They will always
insist upon the fact that there be personal guarantees, or they

should. What we are attempting to do is to offer some hope to
people who have no voice and no position because of the de facto
costs of litigation. And unless the legislature does something

here, that 1is not the classical American way, to defeat people
who cannot afford to take you to court and to try and build the
economic future of this state paved on the backs of those

individuals. Or 1if there are thousands or should there be
millions of dollars in liability  here. Gentlemen, please
understand that 1is already liability in this state. It"s just
that it 1is being borne by employees, and it is being borne by
materialmen and suppliers. We are not creating a liability here,
we are shifting the liability from the creditors. You heard this
morning that these creditors should understand that when they do
business with a corporation, they are taking that chance. Well,
the philosophical question was never better posed. Should it be
heads, I win, if there 1is prosperity as the owner of the
business, the prosperity is mine,, If, however, the busines
should fail, one group of people I will certainly not owe
anything to are the people who cannot even afford to sue me for
the debts | have incurred to them. That 1is the only group of
people vfio are the target of sec. 488.

One other matter this morning in this area, is the bill

difficult to read. Well, I readily confess that the bill 1is
lengthy. I"ve attempgd toexplain wh" "v,4 code revision

commission drafted a bill of this nature was recognizing
that Alaska has very little common law 1in > business Tfield.
That 1if questions were to be asked and nfered by Alaska
sources, not guesstimate, it would be better have it done by
statute 1in this jJurisdiction, rather than wait for 50, 60 or 70
years to build up a large body of common law. Several statements
that were made this morning are simply 1inaccurate 1in terms of
representing to you problems that exist under the bill. I pick
out two, because it will not take much of your time to dispel

them. And 1 think that when the gentlemen who testified this

morning havegreater opportunity to read it, they may conclude
that some of the things said this morning are not the problems
which through the lack of time theyrepresented them to be.

I would ask you to look at page 54, if you have the
bill in front of you. Many of you are not attorneys and
therefore 1 will pose a hypothetical to you. The question was,
does this bill require a corporation to have three directors when
it may have fewer shareholders than that. Wouldn®"t that be a
ridulous thing. One individual sat in the chair that I"'m sitting
in this morning and told you that he just found it impossible to
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understand this bill"s provision on that point. The section 1is
453, gentlemen, lines 27 and 29. Now if you read that and come
away with the <conclusion that you don"t wunderstand that 1if a
corporation has fewer than three directors, it doesn"t need to
have any more directors than it does shareholders, then I will be
happy to take this and leave. That is not a problem here.

Another statement was made this morning that the bill

expands the secondary liability to shareholders. I don"t think
it takes 30 seconds of attention to page 67, sec. 488, to
discover that shareholders have no liability per se under sec.
488 at all. Now there are philosophical problems that many raise
with sec. 488, and I would be the last person to try and
forestall a clear and vigorous debate on that. And I am the

first person to recognize that as the 60 elected representatives
of the people of Alaska, the ultimate decision on that point 1is
yours. But 1 would not want you to make that decision under the
influence of misinformation about the bill, no matter how
innocent its origin might have been.

Finally, Rep. Bussell was increasingly interested 1in
the issue of would this clog the courts. Rep. Furnace was ahead
of him on that question. Rep. Furnace posed that question to the
Alaska Court System and has received after their opportunity to
review the bill and to comment upon the sections they found of
interest and would affect the judiciary, a conclusion which as it
is statea very succinctly in the cover letter to the committee.

"Reviev/ed the proposed bill in detail. Qur comments are
attached". Based upon her comments, the court system concludes
that the superior court will not be substantially burdened by
passage of this bill. So | suggest to you that the one 1inquiry
to the individuals most Ilikely to be knowledgeable has been
lodged by Rep. Furnace and it has been asked. Surely there will

be Jlitigation under this bill, but 1 hope that as the court
system recognizes, they will have substantially greater guidance
from the legislature as to what the value judgments are that
should be brought and not left to the question ultimately of the
five appointed members of the Alaska Supreme Court to decide
about these matters. The judiciary recognizes that it 1is
desirable that these matters of high public policy be decided by
the elected representatives of the people, and | believe that
this bill gives you an opportunity to face those questions and to
resolve them.

I have volunteered and | wish to simply make it a
matter of record to work with the ad hoc group of people who
formed themselves at 7:0° a.m yesterday morning who wish 30 days

to review the bill. I would because of the press on you and your
business have hoped that that would have come earlier. It has
not. I addressed that group in May of 1982, the state bar
association®s annual convention, business law section. In

December of 1982 1 returned to Anchorage and conducted a two-day
seminar on this very bill, and every member of the business law
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section in attendance was give*™ a copy of the bill and the
comments. This bill, of course, is with very minor revisions
nearly identical to the bill that was first introduced 1in March
of 1982. That is the past. In the future 1in the next 30 days, 1
will be happy to supply any information. And 1 reiterate there
is a great deal of study of contrasts with the model act, in

looking at the Oregon, Washington acts, looking at their
decisional 1law that 1 will make available to any member of this
House or any staff member you designate.You have already spent
a great deal of your time and money hiringme and the individuals
who serve without any compensation at all, the code revision
commissioners, to work on this matter for some Tfour years. We

would like to continue to work on the matter and to work with you
in the manner that you deem most productive.

If there are any questions, I would welcome the
opportunity to respond.

COWDERY: Yes, 1°d just like to comment on this bill.
How long has this bill been active 1in the Senate, 1in the other
body? Is that, the point 1°m making, this 1is the second time
we"ve dealt with this bill in the House.

FESSLER: There was a Senate hearing on the bill last
year, Mr Chairman, but 1 would not represent to you and you would
have to ask your <colleagues 1in the Senate, that it received
extensive attention in the Senate in the last legislature, excuse
me, in the first session of the current legislature. The
legislature which was 1immediately passed, had the bill
introduced, but it did not hold hearings on it.

COWDERY: Well, the point I"'m making, it seems like
we"ve had some criticism, you might have taken it personal, |
don"t think it was 1intended to be a personal criticism, but |1
think we have to hear both sides and the philosophy of the code
revision commission 1is certainly to be commended of this bill.
But the philosophy of the legislature will probably be a balance
that it has to go through, and these hearings | think are very
necessary. And even though we had people that expressed their
views, we listened to all sides, including yourself, and respect
all the views

FESSLER: The only thing I ask is the opportunity to, if
there are areas where through inadvertence or otherwise,
misrepresentations are made, you"ll spend a great deal of time
attempting to acquaint me with the content of this bill. And 1
would never wish to have you make a judgment thac was predicated
upon misinformation. That was my, | am offended by little, when
it happens, 1 1lose hair, and it"s obvious L can"t afford much
more offense in my life.

COWDERY: One of your m>mments about creditors that
could sign releases, well, 1 come from, that might sound good 1in
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paper or textbook, but in the real world |I1"ve found 1in my
business, 1"ve been in the business for a few years, that when
something seems to go sour in creditors, it concerns, the hardest
thing you can get them to do 1is to sign anything that would
weaken their chance of getting paid. And any promises or
anything in the real world outside of a cashier®s check or cash,
to get anybody to sign anything, and 1 think

FESSLER: Yes, most businesses are born in the spirit of
optimism. And the time to deal with the creditors on this issue
is at that optimistic moment. If you wait until it 1is evident
that the business 1is going under to ask Tfor releases, it would
not be, in. the words of one individual, a propitious time.

COWDERY: Yes, well I1"ve worked with companies for years
that eventually have something go wrong, so anyway, Rep. Uehling.

UEHLING: Thank you, Mr, Chairman. 1 just would Ilike to
sort of reiterate probably some of the things that you've
mentioned here. Its my understanding that when the original
code revision code was put into effect in .1953, that we're still
under the present Oregon statutes then, | mean we"ve taken the
code question from the Oregon statutes, 1is that correct?

FESSLER: That is correct and was also the recollection
of Judge Stewart who is a member of the commission who was in the
first legislature that adopted

UEHLING: And actually there hasn®"t been any changes 1in
those statutes since that time, but although in Oregon there has
been changes that have occurred in that state under the model
business act.

FESSLER: There have been amendments to the Alaska act
since 1its original enactment Some of them as recently as two
years ago, when the legislature decided to shift to a biannual
reporting a. opposed to an annual one. Another one was the
requirement, which is an Alaska requirement not in the model act,
of i1dentifying individuals who are foreign to the State of Alaska
who have a significant interest in the corporation. But Oregon
has certainly gone much further. Oregon®s law looks less like it
did in 1954 than Alaska“®"s does.

UEHLING: And then also another question. If you could,
I understand that under the provisions in this code revision, we
are talking about value decisions that are made as far as, 1in
regard to shareholders®™ rights and the board of directors, is
there a pretty well of a balance there, maybe you could be more
specific about what occurs in this bill regarding that. Because
I understand there is a lot of flexibility.

FESSLER: The basic flexibility 1is in the provision
which deals with the mandatory content of the articles and also
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with the optional content of the articles. There you decide such
basic questions as to whether the shareholders will have along
with incumbent directors the right to propose amendments to the
bylaws or to the articles*, whether or not the shareholder when
you have votes on them will vote with simple majorities or
whether there will be less than simple majorities or greater than
simple majorities. In other words, if you just go down that
Chairman Abbott used .to have a phrase which was drummed into
his brothers and at that time sister on the <code revision
commission, that he wanted the thing to read like a cookbook, so
that a lawyer or a layperson who was setting up a corporation
would go right down that matter and begin to discuss. I think
one of the great advantages of requiring that they be in the
articles 1is that it provokes the basis of discussion. Even if
you"re going down a checklist, do you want the shareholders to
have the right to vote on amendments to the bylaws. Yes or no.
If you"re a lawyer, the client may ask well, gee, whether, should
we or should we not. And then 1it"s the job of the attorney to
explain the advantages and disadvantages. Whether we are going
to have cumulative voting, whether there are to be preemptive
rights of shareholders are other matters which must be settled.

As statement was made this morning, well, those matters

could right now be put in an agreement. Well, under this bill if
you enact it, as a side letter of agreement, it wouldn®"t be
effective. It would have to be in the articles. Why did we want
that? Because we wanted everybody to focus on that question. We
wanted to have a single document which as a prospective
shareholder 1 could ask to examine and see where these basic
decisions are. That | couldn®"t be surprised if there was a
letter of agreement that had never come to myattention. We

thought that was very 1important for protecting shareholders,
especially shareholders who weren®"t on board when the corporation
was formed, but acquired their shares later.

UEHLING: Then, also, Mr. Chairman, afollow up
question, my Jlast question. There was a lot of comment this
morning and testimony 1in regard t:o case law and evidently there
was a real concern about the attorneys and other people who
testified that by putting this code revision into effect that we
really wouldn®"t have any kind of a basis to work from. Maybe you
could comment on that.

FESSLER: With the exception of sec. 488, every
provision 1in this act 1is drawn from the statutory law of some
other jurisdiction if it is not already existing Alaska law. The

whole purpose of the provisions here, which are in the comments,
is to point out to people wiiat are the basic decisional laws that
you will find out there that have interpreted thisor similar

language. So that the comments are an attempt tomarry this
statute to a body of decisional law, far from coming 1into the
world with a lav; like no other states, | respectfully suggest

that that 1is not accurate. The one majro: reform that is



conducted here is with regard to accounting, how you go about
determining when you can make dividend distributions. That 1is
the law now in the State of California. It 1is pending 1in the
legislatures of nine other states and the American Bar
Association®s committee on business law, which 1is the orator of
the content of the model act, has recommended the very provisions
in the bill in front of you on the financials of the corporations
as being the new provisions of the model act. So in that one
other area where there- is reform, you are not <charting new
waters, you have California behind you, you have a number of
states ahead of you lining up to get on board, and you have the
model act now recommending this to the legislatures of several
states.

UEHLING: ?Tow one other Tfollow wup question quickly
here. Then there was also the question of cost, cost to the
people that set up the corporations and costs as far as the mom
and pop type of corporations, as it being a very expensive type
of operation if we change into this code system, because there
would be higher attorney fees, at least 1 got that sort of
feeling. Maybe you could comment very briefly on that

FESSLER: Very briefly 1 think that the job of anyone
setting up a corporation under this code 1is easier than under
existing law because the decisions that are to be made and how
they are to oe expressed and when the corporation comes into
existence and when limited liability obtains, are all set forth
here with brightline rules so you know what you"re doing. All
the problems addressed by statutory provisions in this bill exist
in Alaska today. It"s just that with regard to half of them, you
have no way of knowing what you®"re doing. I don"t regard that as
a costless state of affairs when you force people to behave in a
world where they are simply surrounded by ambiguity. They may
pay now, or pay dearly later. So 1 think from the vantage point
of costs, I have had the privilege 1in my life of being an
attorney since 1966, and of incubating 1if that can be claimed,
it's from my perspective a privilege whether it would be the
unanimous consent in this room, I do not know, of thousands of
others, but rarely have | seen anything more conducive to
handsome livelihood than the ability of a lawyer to conjecture.
And we fue trying to replace conjecture with learned advice.

COWDERY: Thank you. Rep. Furnace.

FURNACE: Tnank vyou, Mr. Chairman. 1"ve come to the
conclusion at Jlunch today that there"s basically nothing wrong
with the document as presented. But 1 think what we"re dealing
with is somewhat of a philosophical shift within the State of
Alaska. 1It"s no great secret that Alaskais still an emerging

economy and we go a little slow in some instances. And 1 guess
the main questionis, are we ready for such a broad philosophical
jump in a number of areas. The legislative body in my opinion

often times, should be 1in a position of responding to changes
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that the voters said we need to address, as opposed to heaping

upon them massive changes all at one time. And 1 think that's
where some of our indecisions are coming from. You spoke in the
bill of the attempt to balance the concerns of the interaction
between management and shareholders. I think you"ve done that.
You"ve shifted, however, the burden from the <creditor to the
officers and directors of a corporation. That in itself is not
bad. A statement was made earlier that creditors are often times
very sophisticated, particularly in the State of Alaska. They get
all kinds of guarantees and affirmation of debt. They are very
selective as to who theywill take on as a potential creditor,
and whatever. So we do deal with somewhat of a very
sophisticated economy in that respect. When we look at sec. 489
and Jlook at the secondary liability which, indeed, is most
concerned. It"s been my experience that people in the State of

Alaska normally in 1incorporating 1look to the fact of limited
liability whether that"s a truism or not, | am aware that you can
reach beyond the corporate veil, but it takes some time, but to
pass a piece of legislation that somewhat shortens that, that put
in the statute perhaps a real Tfirm, the fact that the secondary
liability, gives me some concern there. And I"m not saying, |
don"t think what, simply do away with 1it, but it"s an item that
we may not be ready as a community at this point.

One of the other sweeping changes has to do with the
serving of process. And surely in the State of Alaska we have a
number of persons who are sued daily, under the present act as |
recall, a process server must deliver the process to the address
of the registered agent. Under the new bill, if he can"t find
that address or can"t find that person, he can simply deliver the
process to the commissioner. And I would assume the commission
in this instance as being the commissioner of commerce. That the
commissioner somewhat acts on behalf of the corporation. Well,
indeed that 1is a sweeping change of taking the responsibility
from the <corporation, you are putting it back 1in as a state

function and | question if we ought to do that. I mean granted
we can amend that out of the bill. The other question that |1
asked earlier in the deliberation, was it broke, and if it"s not
broke why fix it.Well, | think we®"ve heard here from some

people 1 respect a great deal, principally Mr. Brundin and Mr.
Reitman that | know to be well respected attorneys 1in this
community, and they say basically it"s not broke. There are some
good sections 1in this bill that we ought to perhaps endorse and
support at this point, but there doesn"t appear to be a need to
do a sweeping overhaul of our corporate code at this time, and it
appears that what this committee is faced with 1is going through
and trying to determine what can we digest at this early stage,
what should be phased 1in over time, and then we do that in

concert with the people that we represent. That"s the people who
have testified and the people, the small business guy that"s
sitting the/e. A lot of the realtors are here today, and 1 would

recommend that they read this bill, because a lot of things that
they do in a very new area of real estate development could



certainly be affected by this a great deal. They need to know.
And 1 guess I1"m concerned too that we"ve covered the accountants,
we"ve covered the attorneys, we"ve covered some other persons,
but the main persons that will be affected by this, is the
little, small business guy. We have not seemed to be able to
reach out and make that person aware that we are doing something
here that can have a major 1impact on the way they conduct their

business. I"m not saying that"s right and I"m not saying that"s
wrong. But it will affect them and we have not been to date, to
my satisfaction . . .committee®"s satisfaction, been able to reach

out and advise these people something 1is happening that will
affect you and you ought to be involved in it.

VOICE: Mr. Chairman, | think that summarizes my
concern. Thank you.

COWDERY: Rep. Wendte.

WENDTE: I was very interested 1in your vreview of the
extent to which you haveexposed the bar association to this bill
both as it was being formed and then after it was put together.
I guess given that background it"s not surprising we only have
one or two of those who object to this at how it"s put together
and what your views were bothered to come back to listen to your

testimony. I would note though that 100% of the nonattorneys did
come back to listen, although he just left, to hear your
presentation. The question | would ask, 1is could you identify by

letter 1 guess if there are extensive, 1if not you could respnd
now, the extent of the sectionsof this bill that do not match
the model act aside from488.

FESSLER: Yes, sir, if you"ll take this commentary .
the way it works is that with regard to each section in the bill
you have a statement under the scope note of exactly what it is
to the best of my ability to express it that the bill do. And to
the extent that it must interrelate with common law developments,
that is done there. Then you have a provision on every section
on every section which says change in former Alaska law. There
you will Ffind the provisions of Alaska law identified that are
affected. You are uold the origin of this draft®"s thing. You"ll
be told that it"s sec. 47 of the model act, or you will be told

that it"s sec. X of the North Carolina law, or the New York
law. Andthen you will betold s best as | am able to do it, if
there 1is existing statutory law .In Alaska, and we didn"t simply
reenact 1it, exactly what changes wot "J! be made. So you will be
able to go through here and 1identify the source of every
provision in this act. Now you wii: find the model act 1is here
when you get to the area on the "financials", Article 5 of the
act. You will find thatit 1is heavily reliant on California
law. As | just represented to you that view has now taken hold
with the model act, and the reviseu model act is now 1in
congruence with that provision. It was not when this was
written.



The other provisions you will find is that if you look
at the model act as it came out originally and as it now exists,

it has no organization whatsoever. This act organizes the
statutory law in a manner which 1is taken from New York"s act, so
it differs from the model act in its organizational format. But

I think all for the better, for the existing Alaska Corporations
Code would be the Anchorage telephone directory nonalpabetized.
And at least it has been set up in an alphabetical manner for you
now.

VOICE: Can 1 gather from that then, that every section
with the exception of 488

FESSLER: Has statutory precedence.

VOICE: Well, 1is a part of the model act.

FESSLER: No, no, sir. As | say, there are provisions
in this act which would, for 1instance, come from New York or
California that might not have exact model act corollaries. The

model actitself 1is not a very comprehensive statutory basis for
corporate law, and the reason that the drafters of the model act

did that [TAPE CHANGE] . . .And then the legislature having
taken the modelact is invited to flush it out as it thinks best
for the particular jurisdiction. The statement 1 did make, and |
will reiterate, 1is that the model act and more 1is here. There
are provisions here that go beyond the model act. But I will
also tell you that that would 0t surprise the drafters of the
model act. Illinois, which is the state upon whose law the model

act was originally adopted, has gone substantially beyond the
model act in flushing it out in that state.

VOICE: The 1identification of those sections is in your
memo

FESSLER: Is in your Joint House/Senate Journal, you
will find it under the so called change in former Alaska law.
The first thing it tells you 1is where it came from, the second
thing it tells you is what the status of existing Alaska law is,
and the third thing 1is it tries to interpret the meaning of that
change, if any change there is.

COWDERY: Rep. Malone.

MALONE: Thank you, Mr. Chairman. Question for Mr.

Fessler. First I want to see if 1 understand the explanationyou
made during your original testimony on how Alaska case law 1is
affected by this new revised version. As | understood the

argument, the gist of itwas that we have so little case law in
Alaska that this legislation in your opinion being clear, and the
commentary which further defines 1it, will give people a better
basis for interpretation than our present case law and much
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sooner than any case law would ordinarily be developed. Is that
right?

FESSLER: That 1is my belief, sir.

MALONE: The second question | had was that during your
testimony you mentioned you found two cases which I think had
something to do with trying to

FESSLER: Pierce the corporate veil.

MALONE: Yes, get past the limitation of corporate

liability. If those were cases in Alaska, were they successful
or

FESSLER: They are Alaska cases. One was and one
wasn"t. Those cases are identified, Rep. Malone, in the
discussion of sec. 488. And so you will Tfind that discussion

commencing at page 140 and carrying over to page 143 in which the
Alaska cases as well as some cases from other states of interest
would be found.

VOICE: A Tfinal point, 1isn"t a question, but since we
have not had any extensive hearings on this, at least in the
Judiciary Committee yet, and since this request made by a group
of attorneys in Alaska, | personally would appreciate very much,

even if it is at a late date, ifMr. Fessler and the code
revision commission would work with the ad hoc group of the
Alaska Bar Association on it. Because | don"t pretend to be an

expert and I would guess that even though | might agree or
disagree with various interpretations or proposals, I°1l be in a
lot better position if there are judgments on the issues.

COWDERY: I would hope, too, and it"s my intent that, or
interpretation of what was said this morning, it"s the intent of
the ad hoc group or the other people that testified this morning,
to work together to come up with some balance of agreement. And
so when it comes back or before wework on it again 1in this
committee, that as it leaves our committee, hopefully, we"ll have
some agreement that will go on to the next committee of referral
for action hopefully.

FESSLER: As 1 indicated, it would be my pleasure to
work with the gentlemen and other interested Alaskans,
particularly my office  will supply all of the background
memoranda and studies that were done over a period of time so
that . . . the statement was made this morning by Mr. Block that
there was no desire to reinvent the wheel. I can save them the
trouble of reconstructing the society that reinvented the wheel.
We can and will give them all of that information.

One final point that addressed a <concern that Rep.
Bussell raised repeatedly this morning. The 1issue of costs. The
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Alaska Federation of Natives appointed a subcommittee to review
this bill, and they did it over an extended period of time. One
of theiil interesting conclusions was they felt it would save
hundreds of thousands of dollars in legal costs, because they now
would be able to ascertain from a statute that originated with
the Alaska legislature, rather than from opinions that are, as
they put it, frequently expensive guesstimates, not infrequently
coming from Washington, D.C. law firms, of what the state of law
would be on many areas of great concern to then. And this bill
has no more ardent supporters than the AFN at the present time,
because they recognize that having had Congress decide for them
they should be corporations, they have run a length experiment in
exactly what it"s like to try and live under existing statutory
and common law in the State of Alaska in the corporate field.
And they feel that they will save time, not only in litigation,
which they will not go through, but on paying lawyers. And tho
one thing that did come out of everything this morning, is you
have an extremely altruistic bar, never have | heard attorneys be
so disdainful of future business. Well, there wish will be
satisfied if the AFN is correct in 1its assessment of what would
happen should this bill be enacted.

COWDERY: Thank you. We have people on our next
committee that have planes to catchand we®"re vrunning over so
I*11,with this comment 1 hope you-"ll keep it short.

WENDTE: It is a comment, but I personally have a
problem with the second hand expression of reporters, | would
request the chairman to specifically invite the AFN, 1if they had
not expressed their opinion.

FESSLER: They were at the hearing, | am reiterating
their testimony at the hearing that took place 1in Juneau, Rep.
Wendte, which supports

COWDERY: Like I said, this was the first really hearing
that we"ve had on the bill in the House, but we joined with the
hearing of the Senate, but anyway we appreciate your comment.

FESSLER: 1 thank you very much.

COWDERY: It"s the intent, 1"m going to recess for about
5 minutes so we can get some of this stuff cleaned off, and we
appreciate everybody coming 1in and being patient with us. And
we"ll get back to the confirmation. Thank you.
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ACTION NARRATIVE

The meeting of the Senate Labor & Commerce Committee
was called to order at 3:00 p.m., with Senator Rodey present.
Senators Eliason Chair, Mulcahy, Bennett and Sackett were absent.
This meeting was called for the purpose of receiving public testi-—
mony on SB 246. The following is a verbatim transcript of the
proceedings from a cassette tape of the reel-to-reel tape of
the meeting.

SENATOR RODEY: . . . This 1is a subcommittee meeting of tbs Labor

& Commerce Committee. The task is to review the Code Commission®s
work on the corporation®"s statute. We have with us today the
Chairman of the Code Revision Commission, Mr. John Abbott, attorney
from Anchorage. With us also is Professor Daniel Fessler, who 1is
the author of the corporations code, r.iiong with the Code Commis—
sion. John, did you have any questions, or rather any comments,
you"d like to make? Perhaps the best thing you can do 1is .

would be to give everybody here, we have mostly staff people and
people from the administxation here with us today who, they are the
ones that do the real work. And, of course, the legislature

this is a complicated matter, the legislature really has to take
the opinion oi: thc~e people who have the time and expertise to

work on it.

JOHN ABBOTT: Thank you. Senator Rodey. Just a few preliminary
comments before 1 turn it over to Professor Fessler. The corpora—
tions code has been under advisement, so to speak, for about four
years now. It has undergone a number of revisions, a lot of thought
and a lot of man hours. It is a technical bill. It is the first
time that the Alaska Corporations Code will have been substantially
revised since its adoption in 1962, at which time it was probably
not a very good code. And what the Code Commission has tried to

do is to improve 1it, bring it to modern status as a corporation
code governing the activities of people that have acquired a slate
cnarter and to fill in a number of voids in areas which the Legis—
lature has not spoken to and which need to be spoken to since a
corporate charter is, in effect, a set of directions to anyone
wishing to incorporate as to how they are to act as a corporation

in the legal diction. That 1is basically what- the Code Commission
has done and without further ado, I"1l turn it over to Professor
Fessler. He"Il give you a run down on technical aspects of the
code.

PROFESSUiv FESSLER: And if it would be helpful, Senator, anytime
either, particularly you or any members of the Laff that arc here

have questions, please feel free to interrupt me. I should first
begin by identifying myself. I am from the University of Califor—
nia at Davis. I am here in the capacity as a consultant to the
Code Revision Commission. I was Tfirst retained in the fall of

1979 and asked to review the content of Alaska statutory law on
for profit corporations, with a view toward advising the commis—
sion as to whether or not 1 thought that any kind of basic reform



PROFESSOR FESSLER (cont"d): was necessary. I concluded that it
was, and 1 can briefly highlight for you what my thoughts were.
When Alaska became a state, the legislature adopted with virtually
no modification of what was then the current corporation law of
the State of Oregon. The Oregon law in turn was a 1954 version

of the model act. Now subsequent to Alaska®s adoption of the
Oregon act, there have been significant change both in the recom—
mended content of the law. The model act, 1 should point out
parenthetically, 1is an act which is recommended to the legisla—
tures of the several states by a committee of the American Bar
Association. Of necessity, it is a very general act. It pertains
to the conditions and experience of no single jurisdiction and
over the years it has become the basic act in numerous smaller

states. It has never been successful 1in having much of an impact
on the law of those states where any legislature sat down and
decided to craft their own corporation®s law. The Delaware, New

York and California laws, which are the three major approaches

to the organization and discipline of corporate activity in the
United States, and have reflected very little influence on the
model act. We have adopted the model act. Now the model act that
was adopted in Oregon in 1954 was obviously not adopted with a
view toward any interest that might be in Alaska or in legisla—
tures not be given credit or presence in figuring out their law

to become that of another state. Unlike the State of Oregon,
which in 1954 had ninety years of common law decisions in the
business field, and therefore when the legislature enacted a stat-—
ute to regulate business activity in Oregon, it could take into
account that the Oregon Supreme Court is speaking to these ques—
tions for nearly a century. The Alaskan act was brought into our
state against a background of a near void of decisional law. And
in the years that have intervened, our Supreme Court has had occa—
sion to speak from time to time on business matters. But 1 think
that not even the most optimistic leader of the Alaskan courts
would feel that there is today a background of supplemental deci—
sional law. So from a practitioner®s vantage point or from a
client"s vantage point, the corporate law ir. Alaska starts off as
being, bearing no rational relationship to the state. It is sub—
sequent to being enacted here. It has been tinkered with from
time to time. There have been some amendments. It has never been
thoroughly restated. Amendments to the model act as they have
been recommended have some been adopted in Alaska, but most have
not. And there is virtually no common law in Alaska, pre-state—
hood and post-statehood, 1in this area. So that the biggest prob—
lem Alaskans face is that the law with regard to business asso—
ciations in the state is very sparse, very difficult to determine,
and therefore it threatens business with the one thing which
business cannot deal with--uncertainty. When questions are raised
and business people need legal advice, they need to be told yes

or no. The answer maybe 1isn"t very useful at all. For the answer
that we may get this eventually decided by the Supreme Court is
both an expensive and hideously time consuming period at which to
try and predicate corporate decisions or corporate action. So
what 1 have recommended, and over the years what the commission

-3-



has evolved, 1is an extremely comprehensive statute. The bill

which 1is pending in the Senate is Senate Bill 246. It is probably
the most elaborately stated corporation®s code in the United States.
IT it has a rival, it would be the California act from the mid-

1970"s. The reason that this statute speaks on subjects that go
considerably beyond the model act is because we are attemptingto
answer by legislative provision many questions which in other

states are answered by well known common law decisions, which
decisions we simply do not have in the State of Alaska. So 1in

order to have a thoroughly conceptual and detailed statute, it was
felt necessary to begin by looking at some basic philosophical
choices. And when the commission looked beyond the State of Alaska
it found that the attitude of state government toward corporations
varies dramatically from state to state. The most impressive dis—
tinction would be between Delaware on the one hand and the State

of California, where 1 come from, on the other. It is sort of
surprising to people when they first get into this field that
Delaware 1is the most important American jurisdiction for corporate

purposes. IT you look at the Fortune list of the 100 largest
American corporations, 97 are incorporated 1in post office boxes
in Dover, Delaware. And this is because over the years people 1in
business, in management, have found in the Delaware legislaturea

very, very receptive and understanding body. Also, the State of
Delaware has maintained chancery courts long after they were
abolished in all other American jurisdictions with the result that
you can get a matter litigated, tried and finally disposed of on
appeal in the State of Delaware inside of a 100 days. Again,
business cannot stand to be told maybe with regard to a question.
Delaware®s act is considered a management oriented statute. If
there are value judgments to be made giving preference to the
prerogatives of shareholders on the one hand, or those of the
incumbent management, the officers and directors on the other
hand. The Delaware act makes all those value calls in favcr” of
incumbent management. In stark contrast, the State of California
has the most pro-shareholder, anti-incumbent management corpora—
tions code in the United States. In California, Delaware, excuse
me, California directors can serve only one year terms of office.
It is illegal to attempt to give a director a longer term of
office. The entire board must stand for election at a single
meeting held every year. And beyond that, in"California share—
holders are given the mandatory right to cumulate their votes.

The voting scheme designed to maximize the opportunity for minor —
ity share interest to gain board representation. Now when one
looks at the management oriented Delaware act on the one hand,

and the California approach which is to bend everything in favor
of shareholders, a decision was made by the Code Revision Commis—
sion that we would craft a statute which had no inherent internal
bias. Under this proposed bill, it would be possible for individu—
als desiring to form a corporation, to form a corporation that had
all of the prerogatives which California insists upon for a
California corporation. In other words, you could choose to have
one year terms for directors. You could choose to have no classi—
fication of the boards, so that the entire board must stand for
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annual elections. You can choose to have cumulative voting, but
none of these choices are forced upon you by the state. There —
fore, it would be possible under this statute to choose three
year terms for directors, to classify the board so that only one-
third of the board comes up for election every year, and to deny
to the shareholders cumulative voting. What we have attempted to
do is to allow people in this state the freedom to make their own
business decisions and to make their own decision about what it
is they want in terms of management and the rights and preroga—
tives of the beneficial o\mers, the shareholders. What we have
sought by way of reform, however, 1is to insure that all of these
basic decisions are taken within the context of the articles of
incorporation so that there is a single document which share—
holders or other interested parties can look to that will you a
totally accurate picture of what basic decisions have been made

with regard to this specific corporation. For that reason, you
will notice that there is important language in the provisions of
the act dealing with the articles of incorporation. Two sections,

the section that speaks to the mandatory terms which must be
covered by the articles and the succeeding section which refers

to the optional terms. That has a very important caveat. All of
the topics covered in that section are stated by the statute to

be effective only if made the object of provision in the articles.
Therefore, if you put them in bylaws, if you try to put them 1in
shareholder agreements, statutorily they would be null and void.
So that our attempt has been made to make the articles of incor—
poration and the process of incorporation of a new corporate
entity is very much like a cookbook. The statute is a recipe of
choices to be made. They are clearly presented. Both the counsel
and client should find it very easy to go through the process of
incorporation, giving to the clients the opportunity to make basic

decisions about the corporation being formed. Thereafter any
potential investors will find those decisions clearly reflected
in terms of the articles of incorporation. So you have here a

statute which is pretty much devoid of any internal bias, in
favor of shareholders or in favor of management prerogatives,
which has also sought to minimize the role of government. Certain
states have recently been adopting acts which have attempted to
intrude the government more and more into the area of corporate
activity. There is concern about the social responsibility of
corporate behavior. There 1is solicit ide about the question as to
whether corporate management, the people whom Louis Brandeis once
referred to as managing other people®s money, the degree to which
they were truly, honestly and efficiently exercising their busi—
ness judgment and what the state®"s interest ought to be. our
decision has been to recommend to the legislature adoption of a
pact which renders certain reporting obligations which must be
made to the Department of Commerce and Economic Development which
standardizes the reporting obligations, both in terms of their
content, the."-r form and their title, so that there will be a
habitual pattern of reporting to the state. But beyond that does
not seek to give the state a very intrusive role to play in the
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operation of for profit corporations. The old pro warranto pro—
vision brought by the Attorney General which has never enjoyed
much use in the State of Alaska does not come in for much of an
enhanced role in statute. Yes?

HENRY LANCASTER: Excuse me, but does your definition of state
intrusiveness extend to fiduciary duties and . . . type of
shareholders?

PROFESSOR FESSLER: No, when I am speaking now of a statement, 1
appreciate the opportunity to clarify. I am speaking now of the
executive branch of government. I am not speaking now of attempt—
ing to minimize the role of the judiciary 1in the event litigation
should take place, but rather to what extent would there be an
investigative presence of the Attorney General looking into the
operation of corporations. We have two provisions: There is a
provision in this act which allows the Attorney General to commence
a cause of action designed to seek the dissolution of a corpora—
tion. That"s the old classical pro warranto procedure for very
serious offenses against state law or public policy. There is

also a provision for the administrative dissolution of corporations
which are merely habitually ignoring the various reporting require—
ments and tax obligations which the state has created. And those
enforcement procedures are placed in the hands of the Commissioner
of Commerce and Economic Development. They are administrative
procedures. There 1is a provision in the act which would allow a
corporation who just had its charter suspended pursuant to this

to appeal to the superior court for a trial de novo on the matter
so that the state®"s role is certainly going to be vindicated in

terms of tax obligations or reporting obligations. The preroga—
tives of the Attorney General of the Department of Law have been
protected in this legislation. But basically what we have attemp—

ted to do is to force those who control the corporation, especially
larger corporations having numerous shareholders, to make annual
reports to shareholders. And we assume that the shareholders

will be the best source of discipline over the stewardship of
people who are managing corporate resources which the shareholders
have the beneficial interest.in protecting. So for the first

time if this act were adopted, there would be mandatory reporting
obligations every year on the part of the corporation to its
shareholders, giving the shareholders a fairly facile means of
gathering what the financial status of the corporation is. Also,
you"ll be interested in looking at the section on what arc called
transactions with interested directors and officers. These trans—
actions are specifically defined in the statute, and every year
corporate management must disclose tc the shareholders the
identities, dates and amounts of transactions falling within the

statutory definition. The shareholders will have a much better
opportunity to decide whether or not there have been auuses of
fiduciary obligations. I should also point out the reference

to the inquiry about fiduciary obligations, that this statute
for the first time gives a clear definition of the duties of care
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and loyalty which are owed by a director to the corporation. The
statute also specifically delineates the rights of a director to
rely on certain .information supplied by corporate officers in—
cluding the opinion of counsel or by committees on which that

particular director does not happen to serve. Also for the first
time in this statute, fiduciary duties are articulated on behalf
of corporate officers. There 1is no statutory formulation of

fiduciary of corporate officers in the State of Alaska today.
They would be left intrusive to common law conjecture as to what
they were and what the uimension might be. So those are the
basic approaches win n are taken to this very important question.

HENRY LANCASTER: Does it do anything to relieve the burden or
reduce the cost of shareholder litigation in seeking to find that
information?

PROFESSOR FESSLER: Well, first, the statute clearly defines the
rights in which shareholders will have with regard to inspecting
corporate books and records. A distinction is drawn, you 1l
notice in the provisions of this act, between a shareholder whose
basic interest is examining the shareholder list and gaining
knowledge of the identity of the other shareholders or even
greater interest in trying to figure out how the shares®™ are pro—
portionately handled. We also have created a right of inspection
with regard to corporate books and records. The statute speci—
fically includes in that description the books and records of
subsidiary corporate entities. Because one of the basic problems
that has arisen in jurisdictions in recent times has been that
corporations will frequently hide transactions that they know may
be objectionable by having those transactions take place within
the guise of subsidiary or other affiliated corporate entities.
So shareholders are now given statutory rights of inspection,

and they are given certain teeth. You"ll be interested in the
provisions that deal with the consequence to a corporate officer
who denies to a shareholder what are that shareholder®"s statutory
rights of inspection, including a $5,000 civil liability to that
shareholder.in addition to whatever actual damages the share—
holder may be able to show by virtue of the denial. In the past,
one could simply, 1in the jargon of the trade, tough it out or
stumble when faced with shareholder demands. There were no
statutory penalties. There was no legally defined downside risk
for such a strategy. There was always the possibility that you
might well be sued, but you could take a chance that: you could
resist any liability on the theory that the shareholder could not
show that she had suffered any discreet, provable, ascertainable
damages. Those matters have been thought out by the commission,
debated at some length, and the commission®s recommended positions
on that are reflected in this bill. In addition to that, 1in
other words, 1in addition to the prerogatives which a shareholder
who suddenly makes it her business to want to look into these
matters, there is as | stated a few moments ago the uicindatory



reporting obligation; which corporations have. They become more
elaborate as the size of the corporation increases, and the iner—
tia of shareholders is thought to require that the corporate
management be forced to come to them with annual reports. Some
are the twelve pay reports that are required by the Securities and
Exchange Commission, so that shareholders would at least be

alterted by the basic information imparted in those reports. And
then might be well alerted to follow up by inquiries and take
advantage of their rights of inspection. And in this regard,

there is one other area of Alaska law that I think is shockingly
deficient. Alaska 1is one of two jurisdictions in the United

States that has no statutory regulation of the shareholder deriva-—
tive cause of action. If there has been a reform which has had

rough sledding in the United States since the 1940°s, it has

been the theory that the shareholders could be relied upon like
Cincinnatus, at their own expense, to enter lists against those
who are managing the corporation and sue using the corporation as
the beneficial plaintiff for the litigation. The theory in the
1940"s when this became a matter of great vogue 1in corporate lit—
erature was that in this manner corporate responsibility would be
returned to corporate. . . The role of government was receding as
corporations became more and more, there are more than eight
thousand for profit corporations in Alaska already. And that
number can only be expected to go up. If the Department of Law
were to look into their affairs, they would have to be massively
inspected. So the theory was, let the shareholders do it. The
difficulty was, of course, the flaw in nature of humankind 1is
nicely reflected in the cross section of individuals who are

likely to be shareholders. Therefore, section 435 in the bill is
addressed to the statutory i*egulation of shareholder derivative
cause of action. However, it has been to attempt to ferret out

the shareholder who was most likely to bring a meritorious cause
of action and have the legal resources to stick with that cause of
action through a process of prosecution and final adjudication.
The basic abuses, of course, over the years have become share—
holders would bring what are now . . . referred to as strike
suits. The causes of action initiated against the corporation
with Ffull knowledge that the corporation could find the expense,
both in time and treasury, the adverse publicity of the media
picking up that a corporation has been sued for a hundred million
dollars or a million dollars, alleging that all of the people who
are running the corporation are crooks. And that any individuals
who brought these types of action were frequently very interested
in having incumbent management simply buy them off with non-
judicially supervised, out of court settlements. It is not sur—
prising that the fruits of these non-judicially supervised out of
court settlements never went to the corporate treasury, which 1is
a theory 1in a derivative cause of action, but went to the share—
holder who was keeping his peace. AlIl of these types of abuses

I think have been prophylacticnlly dealt with in section 435.

You will notice that the statute defines standing on the part of



shareholders who will be allowed to bring the derivative cause of.
action.. For the first time the statute clearly settles the issue
of when such a shareholder is obliged to exhaust intracorporate
remedies by making a demand for the action which the shareholder
seeks to have effectuated on the incumbent directors, settles for
the first time the question as to what the status of incumbent
directors and their business judgment should be, recognizing that
the question of whether it is in the best interests of XYZ cor—
poration to engage in litigation for the next two years is not
purely a question for lawyers to decide, but for businessmen and
businesswomen to decide. And, therefore, unless the directors are
themselves accused of being the wrongdoers or under the direct or
indirect control of those who are alleged to be the wrondoers,

the good faith, independent business judgment of disinterested
directors is to be respected and will terminate the cause of action
which is created by section 435(a).

HENRY LANCASTER: Yes, (a), | guess that leads me to my next

question. I noticed you were expressing corporations for profit,
ifriat 1 am going to ask is what protections does that give public
corporations in Alaska. The state oversees some of them against

residents claiming themselves to be shareholders who want to take
some kind of action.

PROFESSOR FESSLER: Nonprofit corporate entities?
HENRY LANCASTER: Well, AHFC, or any other public corporation.

SENATOR RODEY: This section, this bill we have before us doesn"t
deal with that question. It"s just for profit corporations.

PROFESSOR FESSLER: They are not covered at all.

SENATOR RODEY: Mr. Lancaster 1is legal counsel with Senator
Josephson.

PROFESSOR FESSLER: I see. Well, they are not covered at all.

Any government created corporation, either by the state or federal
government or any nonprofit corporate entity created, has fallen
outside the purview of this particular act. Although the Code
Revision Commission has prepared an extensive draft of a not for
profit corporations bill which very shortly will be submitted by
Chairman Abbott to the Legislative Council with the request that
it be introduced.

SENATOR RODEY: Let me ask one question
PROFESSOR FESSLER: Senator.
SENATOR PODEY: . . . particularly since we have the banking

director here as well, what impact will this bill have on the

banking cDde?



PROFESSOR FESSLER: Well, basically, you are asking me a question
that | am afraid that 1 cannot answer.

SENATOR RODEY: I always wanted to ask a professor a question that
he couldn®t answer.

PROFESSOR FESSLER: This does not address banking and corporations.
HENRY LANCASTER: Separate titles also.

SENATOR RODEY: Yes, 1 know that. Is there, which is the reason
I asked, as you know, when you draft corporate articles now as a
lawyer you say except for insurance and banking in the State of
Alaska 1is the magic words that you put 1in. But is there anything
in the bill that would affect banking?

PROFESSOR FESSLER: Since banks cannot be formed under the terms
of this act, 1 would say that there would be nothing in this act
whxch would directly affect banking.

SENATOR RODEY: I wanted to put that on the record.

PROFESSOR FESSLER: Well., 1 think that would be my opinion. |
was "Trying to remember, 1 think several years ago the commission
decided to stick with the basic scheme which was that the current
Alaska Corporations Code does not extend to banking. It is
receiving discreet statutory treatment, and so it continues to

do so.

SENATOR RODEY: That answers my question, and many, many bankers
will probably rest easier.

PROFESSOR FESSLER: Well, 1 assume it will not be because of the
enhanced fiduciary obligations that are defined in this code.
The bankers will be resting easier, but they are not covered,
merely because they would be superfluous

SENATOR RODEY: They become nervous when anybody attempts to
change the law.

PROFESSOR FESSLER: IfT 1 could generally in terms of suggesting
that areas that you might wish to look into for various senators
and representatives and committees of the legislature. Article

4 of this act deals with corporate finance. It brings about a
suggested reform that 1 think will be most welcome in the state.
One of the most difficult legal issues of the present time is to
decide when it is licit for corporate management to make a distri—
bution of corporate assets to the beneficial owners, most commonly
in the form of payment of dividends. The difficulty has been that
the legal profession in the 1920 % began to intrude concepts which
were apparently meaningful to lawyers, concepts such as earned
surplus, reduction surpLus, which had no meaning then or now to
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accountants. They also had no meaning then or now to individuals
who are in the business world. Consequently, we have the sort of
Alice in Wonderland business of the law speaking one language
venerating certain very ill defined value judgments with regard
to this basic issue, and the accounting profession which was
charged with obeying the law or keeping accounting clients within
the law, and men and women of good faith desirous of obeying rhe
law in an abysmal state of ignorance as to what exactly it was
that the law wanted. Now, California in the 1970"s spent a great
deal of time and no little treasure attempting to solve this
question. Tney came up with a scheme which is called the ratio/
assets surplus test. And with very minor modifications, that is
the basis of Article 4 of this proposed bill. It answers the
very primitive question of when can a corporation make a licit
distribution of assets with a very simple answer. Any time the
assets of the corporation exceed its liabilities by a ratio of
five dollars of assets to four dollars of liabilities. Any cor —
porate assets beyond that ratio are free to make distributions to
shareholders. So that if a corporation has Tfive hundred thousand
dollars in assets and four hundred thousand dollars in liabilities,
it could make no distribution to shareholders at all. If it had
six hundred thousand dollars in assets and four hundred thousand
dollars in liabilities, it could make a distribution up to one
hundred thousand dollars at which point its assets would have been
brought 1into the statutory equilibrium of liabilities, and no

further distribution would be licit. There 1is a further caveat.
The statute does take into account that there is a big distinction
between fixed and current assets. If a corporation which had most

of its assets tied up in illiquid matters such as land or a
factory and had in its liabilities recurrent, short-term money
obligations, even though the total ratio of assets to liabilities
might meet the so called ratio/assets surplus test, there is a
requirement that giving a prospective effect of the proposed dis—
tribution that current assets, which is a term of art to account-—
ants, equal current liabilities, another term of art to accountants,
The basic scheme here with regard to all accounting concepts is

to leave them to the evolved understanding of the accounting pro—
fession. You will notice here that the statute does not contain
definitions of accounting concepts at all. It simply says that in
reckoning the ratio/assets surplus test, that management 1is to be
guided by the decisions or recommendations of members of the
Certified Public Accounting field. So as they evolve their various
understandings, our act will also beneficially evolve. We will
never be wedded to a set of accounting principles which are con—
stantly being eroded as they are being improved by the accounting
profession. So that | think that reform will be very deducible

in allowing people to be prudential®ly advised now or frequently

to be able to get along without the needed advice, because it is

a fairly easy test for accountants to apply. So that in Alaska

at the present time, you have a statute which contains elements

of two antiquated tests, the so called earned surplus test and
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the balance sheet surplus test, are used by various jurisdictions
that have a model act. In other words, if you look at our statu—
tory language it doesn®"t define the test. If you then look at
other states that have similar statutory language, you run into

a sea of confusion. Since we have no decisional lavw/ interpreting
our statute, an accountant or businesswoman in this state faces
one of the most vexing of all dilemmas. A statute which we have
not interpreted which faces divergent and frankly at war inter—
pretations of other jurisdictions. That would all be swept aside
and replaced now by fairly easily understood concepts.

SENATOR RODEY: Could you deal with the question of the secondary
liability of directors. I think that®"s an important one. Ob-—
viously there are problems in this jurisdiction in that area, and
it would probably be one of the more controversial aspects of the
bill.

PROFESSOR FESSLER: Yes, one of the most difficult questions that
I think the legislature may well wish to face is the idea of cor—
porations being used in a manner which 1is very, very unlike the
classical image of a corporation. Remember now I am talking about
limited liability. The corporation is the only vehicle for the
conduct of business which carries with it the presumption of
limited liability for all participants. For both tort and con—
tract claimants the theory is that the assets of th individual
shareholders are not at risk beyond the assets which they have
contributed by the way of capitalisation of corporation in sub—
scribing for stock. Limited liability was extended to corpora—
tions in the United States in the 19th Century on the assumption
that this permitted individuals who were risked at first, but who
had surplus assets to give those assets over to individuals who
were without assets themselves, but who had management talents

and were very interested in taking other people®s money and de—
veloping them into businesses which would later on become 1inanu-
fcturers and employers. And, 1in other words, major economic
entities for the benefit of everybody. Limited liability to those
shareholders was thought to be essential because the shareholders
almost by definition were going to play an extremely passive role
in the corporation. Having large public issue corporations today,
that 1is still generally true. I have inherited fifteen shares of
stock in Western Union Corporation, an entity for whatever virtues
it may have, | would state on the record has never produced large
dividends for me and is an entity which has had some substantial
difficulties. There is literally nothing which 1 as an owner of
fifteen shares in Western Union can do to meaningfully influence
the business decisions of those in management of Western Union.
The notion that 1 should enjoy limited liability for the debts of
Western Union or even the tort claims against Western Union 1is
probably senseless. But since 1950, and there have been several
books, 1if you ever fly on an airliner, you are aware that you

see constantly ads in all the airline magazines, how to set up
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your own corporation. So you"ve been bankrupt five times, so you
don"t have any assets, etc., you, too, can have a great tax dodge.
You don"t have to put up any money at all, and none of your per —
sonal assets are at risk here. The sad part about that forty-
nine dollar trap is that it is pretty much true. And 1 think it
became true not because any legislature in any state ever said
that that should be what would happen. That | as a one single
sole could incorporate myself, or that two or three people could
incorporate, put up a few dollars 1in assets, conduct the business
so long as it was to our interests. And when it was no longer to
our self advantage to simply walk away from that business in this
state and you are not at all unique. You have several thousand
more corporations that you haven®t heard from in months or years.
They were never dissolved. They just went away. And they likely
went away owing lots of relatively small people money that to
those individuals meant a lot. There were employees who weren"t
paid, and then they found out that the owner of the business didn"t
owe them the money because business had been incorporated. There
were materialmen and suppliers who were not paid because the
business had been incorporated. The same enterpriser not infre—
quently goes on the start another business in another corporate
personna and operate that business so long as it is convenient.

In other words, what I am suggesting is that limited liability,
just as the airline magazines now advertise, has become a very,
very simple means of abusing one"s creditors. You can only take
bankruptcy once every six years, but you can walk away from a
corporation once every six days, and there is nothing illegal
about 1it. Banks aren®"t too interested in this problem. Insurance
companies and other institutional lenders are not too concerned
about this problem, because when an individual in a business goes
to them and wants to borrow money they always ask for individual
cosigners. They ask for the incursion of personal liability.

The people who are the fall guys in this situation are the
hundreds of small creditors who extend credit on open account.

So, one of the questions which was debated at length in the Code
Revision Commission was what could be done to make people running
corporations have an> greater sense of responsibility to creditors.
In theory, of course, each of you who 1is a lawyer well knows,
that limited liability has never been guaranteed, and there are
numerous common law doctrines for quote piercing the corporate
veil. Indeed, in California the idea that the business has been
thinly capitalized, a term not well defined but at least well
conceptualized, 1is a ground for a court to overturn the limited
liability of some or all the shareholders. But if you are an
individual who has a four or five thousand dollar claim against
the business, you certainly do not have the assets to prosecute
through the court system a suit designed to pierce the corporate
veil and gain the personal liability of shareholders who have
abusively conducted business in the corporate forum. The time
and cost of litigation means this is a fairly availing strategy.
Now New York, which was the first major American jurisdiction to
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permit: corporations to come into existence, has never granted
total limited liability. This is not well known outside of Mew
York, but it has been the content of New York statutory law from
1834 until this afternoon. And they appear to have no intention
of changing 1it. In New York with regard to employee claims to
compensation, wages owed, etc., the ten largest shareholders 1in
the corporation have always been totally statutorily liable,
jointly and severally, in their personal assets. Now the problem
isn"t limited just to employees, and we felt that putting the
liability on the ten largest shareholders was not the best way to
go. Most corporations doing business under the Alaska Corpora—
tions Code as it exists today would have fewer than ten share—
holders. Some of those shareholders would be very active in the
conduct of the business but others might be quite passive, either
because they have retired, they are the surviving spouses of
individuals who were active in the business, or they have inherited
stock from parents who were active in the business, or because
they never planned to be active in the business to begin with.
Therefore, putting liability on those individuals seemed to be
putting liability on individuals who have not made the decisions
which created the liability to third party claimants. So, the
act has come up with this notion of secondary liability of officers
and directors. Those are the people who make the business de—
cisions. They 1incur the liabilities to third parties. They are
active. IT the legislature were to adopt the Code Revision Com—
mission®s recommendations, directors and certain named officers
of the corporation, or individuals who were discharging the
functions of those offices even if they were given different
titles. You can see that if the president of the corporation

has statutory liability, you might try to create a corporation
that had a great pooh-bah but no president on the theory that no—
body would be behind the label to whom the statute can pin the
liability. So the persons who would occupy and discharge the
functions which were normally to be attributed to the president,
vice president, etc., of the corporation are liable to creditors

for an amount up to twenty-five thousand dollars. Now, that is
per creditor. So there could be very significant liability under
this statute. IT you have ten creditors then there could be a
quarter of a million dollars in total liability here. The

liability is joint liability with the right of contribution.
The liability extends in favor of a statutorily defined class of

creditors. Those creditors include employees, materialmen and
suppliers and others who extend credit to the corporation on
open account. The liability is not mandatory. The statute

specifically says, and some individuals who read this statute
have either refused to recognize that this is the way it is
written or they just simply don"t wish to read it carefully.

The stalLute plainly says that the liability which was created
can be contracted away. In other words, 1in writing any indivi—
dual who is made the beneficiary of this liability can release



any or all of the individuals who are incurringthe liability.
Therefore, if the corporation and its officers and directors de —
sire to do business if you ran a restaurant in this town and you
habitually bought fresh fish down on the wharves. Almost always
that is presently sold to you on open account. You get a little
bill ¢l the end of the month. There is nothing 1in writing. At
the present time if you closed the restaurant and walk away from
it, the individual to whom you owe five thousand dollars or

ten thousand or twelve thousand dollars for fish if you incor—
porate the business has no tactical recourse against you. He
can"t afford to get a lawyer, he can"t afford to try to pierce

the corporate veil, he just eats the loss. Now, you could go to
that individual and say do you realize that my restaurant is a
corporation, and 1 would like you to agree that in the event that
this business fails, you will right here in writing state and

you will not look to any of us for payment, but you will accept
whatever payment the corporation is able to make. But unless

the corporation takes the precaution to gain the written release
of reduction of that liability, it is open to total contractual
modification. This statute would create that secondary liability.

JEFF BERRY: Is that provision in the statute?

PROFESSOR FESSLER: It certainly is

JEFF BERRY: So an employer could go to an employee and say it is
a term or condition of your employment that you must release us
from any liability if we strip the corporation.

PROFESSOR FESSLER: If we what?

JEFF BERRY: Strip the corporation. In other words, strip all
the assets out along the way.

PROFESSOR FESSLER: Well, that would certainly be done in form,
sir, but I mean whether or not that contract would stand up

against an assault in could would be another question. And there
are going to be some problems with allowing this contractual modi —
fication. Yovi pose a very difficult one of the employer saying

to somebody, | want your conscience, your conscious waiver of
this right you have. Not on the theory that | am going to strip
the corporation, but that 1 am not guaranteeing that this business

will be successful. And, therefore, | want you to help share the
risk with me if the business . . . [END OF FIRST SIDE OF TAPE]
of the commission. I would find that this is probably a tolerable

pattern of behavior.

JEFF BERRY: I think it would run afoul of some labor laws. The
rights of employees cannot be waived of minimum wage, for in-—
stance, and that may run afoul to federal Ilabor law statutes
which guarantee certain rights so individuals that would be
setting a term or condition of employment that cannot be waived
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JOHN ABBOTT: Okay, but you have to keep 1in mind that the present
corporation law doesn"t provide this cause of action or this
liability against officers and directors.

PROFESSOR FESSLER: So they don®"t have that right today.
JOHN ABBOTT/SENATOR RODEY: They don"t right now.

JOHN ABBOTT: We are not talking about doing away withsome pro—
tection that employees presently have.

PROFESSOR FESSLER: You might want to look into, 1in terms of the
Labor Committee, might wish to look into the question as to
whether or not it thinks it"s a good idea that employees could be
put in a position to be asked to waive this secondary liability.
But right now it"s a right they don"t have. So 1 doubt that any
existing legislation would protect it.

JEFF BERRY: Well, if you put it in this form, it may be a right
that they would never have. It would exist only on paper.

JOHN ABBOTT: No, no. You are assuming that thereissomeright
there presently that there is not. There is.

JEFF BERRY: Well, we hopefully would be creating that right.
PROFESSOR FESSLER/JOHN ABBOTT: Sure.
PROFESSOR FESSLER: Yes, that"s fine.

JEFF BERRY: For potential abuses or for, particular for potential
abuses because that is really the only area chat it would go into.
If a person had started a corporation and it failed, they are not
going to have anything anyway. And they are going to take every-—
thing that they have traditionally and attempt to satisfy the
creditors. I think it is a pretty safe assumption that we could
make. The question would be in those cases where they may have
transferred the funds for whatever purposes elsewhere and walked
away. . . then you may not be creating that right. Maybe as far
as wages, certainly it"s a different bargaining position, employer
and employee as opposed to that. I am willing to open an account
with you and everything. I think that there 1is a balancing effect
that we could quite possibly look at as to say, can an employee
actually bargain with the employer on an equal footing. And that
basis would be really creating a right or a disservice, perhaps.

PROFESSOR FESSLER: Well, again, the section we are referring to,
sir, that everyone can look at it later is section 488, which

shows up at page 67 of SB 246. The group of individuals who are
made liable are defined by section 488(a). They are the president,
secretary and treasurer or individuals performing the functions

of those offices. Notice that section 488 also extends to foreign
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corporations doing business in Alaska. This is necessary if you
are going to conclude an end run around whatever the legislature
does by the simple expedience of foreign incorporation, and then.
coming back to Alaska to do business as a Delaware corporation,

or as an Oregon corporation, or a Nevada corporation. So that
this act is applied to foreign corporations doing business in the
state. And then you"ll notice that there 1is language here that
says to the extent that the act as a corporate entity prove in—
sufficient. In other words, the person seeking to be covered
under section 488 would first have to exhaust the liability of
the corporation. You couldn®"t come after a director just because
that individual was a more obvious target as a defendant. Now,
you"ll notice that the liability is for contract indebtedness,
whether formal or otherwise, Tfor materials, supplies, inventory
or services furnished, and that"s what covers the employees.
During the period of service, so if a director wants to know how
long would I be liable and for what amount. Well, it would only
be for those contract indebtedness claims arising during my
period of service on the board. (b) is the point that | was making
a few minutes ago. The terms of a written contract, not an oral
understanding, but a written contract between a corporation and a
third party may modify or preclude liability. And then (c)

is designed to keep a large creditor from dividing the claim and
assigning twenty five thousand dollar portions of the claim to
friends or family members, etc., in order to get more liability
than the legislature intends here. Large creditors were per —
fectly willing to fend for themselves in dealing with corporations.
It is the small person who we are interested in protecting here.
And then you"ll notice under (d) that aparty againstwhom a
claim is asserted under this section isentitled to a contribution
from others under (a) so that there is a right of contribution
that is created to spread the loss. Yes, sir.

JEFF BERR1 : I have a tangential question, since you said the
word fore .gn corporation. A question was asked from the insur—
ance administrator. At the current time the Director of Insur—
ance is the registered agent for all forei ;ncorporations. And
they are exempt from registeringunder the <corporationstatutes.
How would this proposed legislation affect that? Would they
then become subject to dual registration for the purpose of le—
gally serving anyone who 1is an admitted insurer, whether it is
excess or insurance for that state. I looked through and 1
really didn"t see it and

PROFESSOR FESSLER: The answer, sir, 1is clear in section 5, that
a corporation may be organized under this chapter for any lawful
purpose except for the purposes of banking and insurance. So
insurance corporations are totally excluded from this legislation.

They would face no dual reporting or

JEFF BERRY: They weren®"t really toosure.
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PROFESSOR FESSLER: Well, 1 mean, one of the problems which 1
certainly recognize 1is that a bill of this complexity which has
evolved through drafts, repeated drafts, and hearings, most re—
cently six months work with the Alaska Federation of Natives
study subcomittee on this subject. It is itself now, by the time
it comes to the members of the House and Senate an extremely
lengthy, and | think it does not betray the reality to say, a

complex piece of legislation. And even | who find gardening
thrilling in my pastoral existence 1in Davis, would not find this
the most exciting reading in the world. But we have to the ex—

tent possible attempted to provide very extensive comments that
are designed to explain, not only to members of the House and
Senate and professional staff, but also to citizens, lawyers, and
other interested persons in the greater xvorld that lies outside
this building, exactly what the intentions were. You will notice
that one of the other things which the official comments seeks to
do is to give Alaska an instant common law heritage by taking
into account certain of the very major common law decisions in
allied areas. And stating whether or not in the commission's
view, hopefully in the legislature®s view, adherence to those
famous decisions in other jurisdictions would or would not be
consistent with the rules and philosophies that are being framed
legislatively here. This 1is very important where we have con—
tinued provisions of existing law, because they were model act
provisions and we felt that they were adequate. But when you
went outside of Alaska you found that they were the object of
conflicting interpretation. The comments will tell you which
line of common law interpretation are being approved and speci—
fically which common law decisions are being disapproved. So
that a lawyer now would be able to advise a client as to what

the legislative history was and to be able to integrate it with
the greater body of common law. Senator, do you have any other
specific questions?

SENATOR RODEY: Not any specific questions, no.

PROFESSOR FESSLER: Fine. The other factor which 1 would commend
to the general attention of the members is that the rights of
members when a corporation is going through what is called an
organic change where there is going to be a merger, corporation
(A) merges 1i.nto corporation (B) , a consolidation. Corporations
(A) and (B) emerge as new corporation (C), or a sale of all or
substantially all corporate assets other than in the usual course
of business where a corporation sells virtually all of its assets
to (B) corporation which takes them over. These organic changes
which are very 1ill defined in existing Alaska statutory law are
now very clearly defined, and the rights of shareholders to be
allowed to vote before such a plan is affected and not a fait
accompli 1is guaranteed by this new statute. And also share—
holders who vote no on the question of organic change are given
the statutory rights which are called dissenter®s rights which
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is a right to have the new corporation buy the shares of the
dissenting stockholders at a fair value which is to be determined
on the day before the vote in favor of the organic change 1is
taken. And as we always do, you"ll notice consistently here

when value comes up, the statute first gives to the shareholder
and the corporation made liable to pay the dissenting shares the
opportunity to fix the value by mutual agreement. If they are
unable to do so, the statute provides that the court may appoint
appraisers, and the decision of the appraisers as to the value of
the stock is binding both on the dissenting shareholders all of
them so no one is paid five dollars, and somebody else is paid
three-fifty, and the corporation, and that this matter can be
expeditiously settled within sixty days, because the last thing
that the corporation which has just gone through an organic
change needs is protracted uncertainty as to the dimension of its
liabilities to any dissenting shareholders.

JEFF BERRY: What 1is the ratio of percentage of what a share—
holder can buy into this new corporation that"s in a sell-out
situation. Corporation (C) sells out to a multinational corpora—
tion, what percentage do they automatically get to buy. The
shareholder can"t do that with a multinationational.

PROFESSOR FESSLER: The statute creates the general presumption
that they are entitled, in other words, all shares must be treated

equally. So that i1f any of the shares 1in the corporation are
going to be given shares of stock in the multinational purchaser
then all of the shareholders must be accorded similar rights. You

cannot discriminate between shareholders of the same class of
stock and say, we find it very convivial to bring in the family
of the new corporation. All of the shareholders in this room,
except Fessler, and we really don"t want him as a participant in
our new business, so we are going to give him a thousand dollars
for his stock. That would be discriminatory treatment, and we
either have to give everybody money or everybody stock.

JEFF BERRY: But what percentage of stock? What portion of the
corporation?

PROFESSOR FESSLER: That would be framed by the boards of directors
of the two corporations. In other words, if there is a merger the
statute puts upon the board of directors of "X" corporation fram-—
ing the terms of the merger and upon the board of "Yl1Zcorporation
consent to those terms. That®"s done at the board level. Then

each corporation is obliged to go to its respective shareholders
and bring to those shareholders the teims of the proposed organic

change. The statute grants a right to all shareholders to vote on
this organic change even if they otherwise h” U nonvoting classes
of stock. And if the corporation has classified its stock, there

is an obligation that before the organic change can be affected it
must command a majority, not only of all the shares, but ol each
class of the shares. So we do not seek to build in any guaranteed
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ratio of the shares, but we do seek to have it brought to the
attention of the shareholders of the respective corporations.

And then by giving everybody voting rights, we are trying to make
certain that in their self-interest the shareholders will reject
or accede to the request. And as 1 say, any shareholder who
votes no on the organic change is given the right to have the
successor corporation buy out those percentage shares at a value
that was supposed to be the fair value not taking the organic
change into account at all. So it is an elaborate balancing of
values, but generally what we are doing is we are saying that we
like :he result that the Supreme Court of Delaware came up with
in the Singer v. Magnavox case, and we don"t care for the Parser
decision which came along ten months .later. And you"ll notice
that the comments specifically confer a seal of approval on
Singer and Magnavox, both as a result and its reasoning, and
indicate that the legislature has adopted and framed this statute
to carry into effect the Magnavox decision. And if the legisla—
ture would regard a judicial construction of this act in a manner
that is consonant with the Panzer case as being contrary to the
legislature®s intention. So we tried to stay on top of the major
decisions that have come along and influenced corporate law.

Just as in the area of derivative suits, you will find that we
are literally, thoroughly up to date. We know all about Flynn
and Muldinaro cases; we know about Barr v. Wackman. And there —
fore, the commentaries to the provisions on derivative causes of
action in section 435 specifically indicates to what extent we
are willing to sanction the result and reasoning in Barr v.
Wackman, on the opinion of disinterested directors, their busi—
ness-Judgment and to what extent we are favoring the Muldinaro
case decided by the Supreme Court of Delaware. We specifically
indicate that our statute would be subverted by the interpretation
of the Delaware law given by the federal district court in some

of the instances . . . which said that the opinion of the board
of directors that in their business judgment the litigation was
not meritorious. This is one of the problems in Alaska, that in

so many of these areas counsel just simply cannot advise clients
because we don"t know what the law is, and none of us has an

interest in perpetuating that. And that"s not good for business.
You take in . . . comments, and that"s antithetical to the
economic evolution of this jJurisdiction. Senator, | have no

further observations other than to indicate that at any time |
will be, if my schedule at the University permits it, be willing
to answer questions 1in writing or by conference calls or by
personal appearances for any of the committees of either house.

SENATOR RODEY: T am very unable to predict exactly, the course
of the legislation will be, and John is, of courst?”available tc
help out on it also. Essentially, the recommendation of staff
is very important on this. That"s why we have a number of staff
people here today, because a complicated corporations code has
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to be taken in part on faith because most of the legislators

will be unfamiliar with the content. The fact that it has had a
broad review in the state, has been signed off on by a variety of
interested individuals, 1 think that speaks well for it. I am
going to talk with Senator Ray who is Chair of the Judiciary
Committee. I don*t know what the Chairman of Labor and Commerce
will wish to do with the bill. Hopefully, we will move it out

in a very timely fashion so it ™an go to Judiciary again, having
that staff and members look at it. There are a number of attorneys
on the Judiciary Committee, which is helpful. I don"t know whether
we"ll pass the corporations code this year, given the amount of
time it takes for everybody to become familiar with it. It is a
complicated piece of legislation, but a very important piece of
legislation for the business community. Perhaps nothing else is

as imporcant as the structuring of corporate activity in the

State of Alaska. And you very eloquently set forth some of the
difficulties we hcve had in the State of Alaska or the lack of

any real c.-rporate history or law. And it, of course, was re—
flected in the statutes and other areas which is the reason for
the code commission. The legislature simply doesn"t have the

tiem to redtaft completely in many cases what 1is law generally
taken from the State of Oregon wholesale at the time it was taken
or slightly before. Perhaps the best course is for myself to
talk with the Chairman of Labor and Commerce, and at that point

talk with Chairman Abbott. We very much appreciate your efforts,
and we probably will at some point in time call on you to answer
guestions or make comments. I think ti.ct the only way that the

bill will really pass, at least pass comfortably, is with the
broadest possible dissemination of information about the bill,
and 1 will try to do that. Are there any other questions from
anyone that is here today about the contents of the bill or
anything that is attended to the bill? If there are no other
comments then the subcommittee meeting is . . . Willis.

WILLIS KIRKPATRICK: I don"t know whether 1 should bring it up
now, would there be other hearings on this?

SENATOR RODEY: There probably will, but go ahead.

WILLIS KIRKPATRICK: Let me point out, for the record my name is

Willis Kirkpatrick. 1 am Director cf Banking, Securities, Small
Loans and Corporations. On the corporation part there are three
areas that haveecome to mind, and | have discussed it with the
commission. One of them is that there is a requirement for for—
eign corporations to file their articles of incorporation with
the State of Alaska. We have been in touch with other state

jurisdictions, and this 1is a provision that has been deemed
eliminated actively as far as foreign corporations are concerned
in filings. We have done some research on it, and prepared a
paper in that respect, but we feel that it would be for the amount
of usage that it would be, that it would get as far as the
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practicing attorney and find out what the articles are.e This 1is
probably more current and better obtained when they . . . regard-—
less of whether they are . . . The other thing is that there is

a requirement in the proposed act that the department file with
the Superior Court some updated records weekly, and we would like
to have the intent of the legislature if that is passed to make

it a microfische copy acceptable for filing in the division. If
we print weekly, the updates are going to be very expensive and
very encumbering, a massive paper production. So we would re—
quest that microfische be considered as meeting the provisions

of that section. The other section that we had some concern

about 1is section 910 that gives the provisions for filing writings
with the department, and we would like the writings to be speci—
fically suitable for microfilming. Everything 1is microfilmed

now, and we are totally dependent upon microfilming. So we don"t
want to be in a position where we have no statutory authority to
turn down a filing because it is not legible for microfilming.
Those are the only comments that we have at this time, Senator.

SENATOR RODEY: Thank you, Willis. Are there, Professor Fessler,
Mr. Abbott, did you have any comments this?

JOHN ABBOTT: Well, the code commission is not opposed to any of
those changes. And as to the last two, | don"t think there 1is
anything in the statute that precludes these microfilm and micro—
filming format, so | know of nothing in the act that would pre—
clude the director from promulgating any regulations which would
provide Tfor microfische. . . district courts or in the districts
jr requiring documents be susceptible for microfilming. So we
have no objection to the foreign corporation articles.

SENATOR RODEY: Actually it fits in with recordations 1ideas that
the code has expressed in the past.

PROFESSOR FESSLER: I would point out, Senator, that | had hoped
that we had accommodated this by the provisions of section 868
which say that the reports required by this chapter to be filed
with the department by the commissioner shall be on forms pre—
scribed and furnished by the commissioner.

JOHN ABBOTT: I was under the same opinion.

PROFESSOR FESSLER: We are trying to give you the broadest possi—
ble authority to prescribe the forms and say what scheme you want
in. Your liability with regard to processing them under section
910 presupposes their conformity under section 890.

WILLIS KIRKPATRICK: We weren ™ quite sure whether actually under
910 weakened the other section.

PROFESSOR FESSLER: Well, 1if there 1is any concern circling what
Chairman Abbott has stated, there is nothing in this draft that
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was intended to do anything other than what you are now seeking
to accomplish. And we didn ™ want to wed you to microfische 1if
at some point in the future there was some other dazzling means
of handling information and you were statutorily burdened with
a statement that you had to come to the legislature and get it
changed.

WILLIS KIRKPATRICK: We wrestled with the fact that we didn"t
specifically want you to name microfische in there.

PROFESSOR FESSLER: Oh.

SENATOR RODEY: IT you could get the committee a memo on that
and perhaps consider artful language that would allow you to do
what you"ve stated, give you the authority to make the adminis—
trative decisions. I don"t think they will have any difficulty
with that. Are there any other questions? If not, the subcom-—
mittee meeting 1is adjourned.
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A general overview of the bill is also contained in the
transmittal letter at the start of a section commentary on the
bill in House and Senate Joint Journal Supplement No. 11. That
overview is followed by in-depth commentary on the bill.

Attached also is a miniature summary of the bill.
DP.:chw
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HB 343 SB 246
on
Business Corporations

Summary

The bill provides for vreplacing the Alaska Business
Corporation Act, AS 10.05, with the Alaska Corporation Code
CACC ™=, a comprehensive revision.

The proposed ACC sets minimum requirements that must be
met for the privilege of doing business in the corporate form.

Within limits it leaves to incorporators how to divide
powers between shareholders and directors.

It standardizes reporting required to shareholders and
the state.

It seeks to clearly define in what circumstances it 1is
permissible to pay a dividend.

While maintaining the right of shareholders to sue
corporate officers and directors in appropriate circumstances, it
seeks to control the misuse of these "derivative suits".

It also seeks to control misuse of the limited
liability of officers and directors that the <corporate form
provides.

In the covering letter at the start of the commentary
that follows in this binder, there is an expanded summary of the
bill. Following that 1is a section analysis which 1includes the
background and basis for choices that have been made in drafting
the bill.

The bill is 1introduced in both houses for greater
flexibility and for the possibility of joint hearings should that
be the choice of the house and senate committees.

Status going into the Second Session of the Thirteenth
Legislature: 1In House and Senace Labor and Commerce Committees,
the first committees of reference. Second reference: House and
Senate Judiciary Committees.



January 13, 1984

John Clough, President
Juneau Ear Association

801 W. 10th St., Suite 300
Juneau, Alaska 99801

Dear IlIr. Clough:

Please inform persons attuning the next Juneau Bar
lunch:

Regarding EE ,437/SB 313. On Friday, January 20, at 1:30

, in Court Room A, Dan Fessler, a UC Davis law professor and
consultant to the code revision commission on corporation law,
will review the bill now in the legislature for a revision of law

on nonprofit corporations. The attached notice which 1is going
out to nonprofit corporations further explains the purpose o' the
session. It will be a teleconference.

Regarding EE 2.43ZEE 246 . On Monday, January 23, at 8:30
a.m., in the Mouse Labor and Commerce Committee Room in the
Behrends Building, a joint hearing of the lieuse and Senate Labor
and Commerce Committees will be held on the proposed revision of
the business corporation law. Fessler will be on hand there,
too, to explain the bill.

Persons interested in corporation law can attend these
meetings, get an overview of the proposed <codes, and offer
testimony on good or bad features of the bills.

Very truly yours,
Dick Regan, Research Director
Alaska Code Revision Commission

DP.:chw
Enclosure



TO: ALL LEGISLATORS

FROM: Dick Regan, Research Director
Alaska Code Revision Commission

DATE: January 12, 1984

RE: Profit and Nonprofit Corporations
Codes Tfijbaettnfefrertctng=-

AJLaska. N pjipxpfijtL .Cpjp.0X5tjPiip_Cpjte ,A43J/58 3JILs.

With the concurrence of the appropriate committee
chairmen, the code revision commission will teleconference part
of its next meeting to explain and discuss the nonprofit
corporations bills, HB 437/SB 313. The teleconferenced part of
the meeting will be in the Juneau Court and Office Building,
Court Room A, at 1:30 p.m., Friday, January 20.

The attached notice is in the mail to over 3,000
nonprofit corporations. The notice explains the purpose of the
teleconference.

Sitting in on the code revision commission
teleconference woiijLd”scrve to inform legislators or staff about
the purpose ancf?ie"rbf|l on nonprofit corporations which probably
will be coming up for hearings of the House and Senate Labor and
Commerce Committees later in the session.

The Friday, January 20th teleconference of part of the
code revision commission®s meeting should not be confused with a
joint hearing of the House and Senate Labor and Commerce
Committees on the for profit code- 1IB 343/SB 246- scheduled for
8:30 a.m., Monday, January 23rd, in the House Labor and Commerce
Committee Room. Professor Fessler will be here for that meeting
also, and that, too, would be a chance for staff to hear an
outline of the lengthy bill. Of courra, the joint committee will
take testimony from others who wish to be heard.

DR:chw
Attachment
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TO: Nonprofit corporations and interested parties
FROM: Alaska Code Revision Commission
DATE: January 6, 1984
RE: Teleconference on nonprofit corporations law,

House Bill 437/Senate Bill 313

This 1is notice that at 1:30 p.m., Friday, January 20,
1984, the Alaska Code Revision Commission will hold a
teleconference concerning a proposed revision of Alaska law on
nonprofit corporations.

The proposed revision is in the form of a bill drafted
by the commission and introduced as two identical bills, one in
each house of the legislature, House Bill 437 and Senate Bill
313. Here we generally refer to them as "the bill".

Although the bill is already 1in the legislature and
referred to the Labor and Commerce Committees of the House and
senate, £hn  jtedEgflJoEfljuui.CE in xxeithgx .a meeting, af. 1ilmse
pemiuittexa NOI a xiibsixUits 1ox keaxings of. tho.s.e £femmiJtte e&J.

Rather, it 1is part of a regular meeting of the code
revision commission that drafted the bill, an informational
hearing and a chance for the commission to hear suggestions about
the bill that it will, if it believes warranted, pass on to the
Labor and Commerce Committees in the form of proposed changes.

The bill will go through hearings of the legislative
committees. However, we expect a bill revising £gr. profit
corporation law, as differentiated from nonprofit corporation
law, will be treated first by the committees. Legislative
committee hearings on the nonprofit bill may be weeks or months
away . The early teleconference provides an early 1look at the
bill before the legislature is actively working with it.

We ask that persons who wish to either listen in or
testify at the January 20 teleconference notify their local
teleconference center as soon as possible, so that center will be
included in the teleconference. The list of centers is
attached.

We hope and trust the teleconference will be helpful
for all that are concerned with the bill.

DRrchw
Attachment
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JOINT HOUSE /SENATE LABOR AND COMMERCE COMMITTEE
HEARING ON HB 343/SB 246- FOR PROFIT CORPORATIONS
JANUARY 23, 1984

8:30 a.m.

COWDERY; I ® Ilike to <call the Labor and Commerce
meeting to order. It>s January 23, 1984, at 9:80 a.m. (sic)
8:50 a.m. I d like to note those present: Rep* Ueling, Rep.
Pestinger, Rep. Koponen and James Cowdery. And I d also like to
note present Senator Mulcahy. The purpose ofthis morning™

meeting 1is to have testimony on an act revising the corporate
code. At this time 1 think that we would like to call on John
Abbott and anyone that would like to testify sign in. The fFirst
one to testify that |1 believe 1°d like to have 1is John Abbott.
State your name and affiliation.

7\BBOTT: Thank you, Rep. Cowdery. My name is John Abbott
and I am the chairman of the Alaska Code Revision Commission. The
code revision commission, for those of you who are unaware of
this, was a Title 24 commission created by the legislature in
1976. It 1is comprised of individuals representing the Alaska
Court System, the Attorney General®s office representing the
Governor, the Alaska Bar Association representative,
representatives from both the House and the Senate, at this time,
Rep. Charlie. Bussell and Senator Patrick Rodey. Myself an an
appointment of the Governor, as a layperson and Fred Brown as a
representative of Governor Sheffield. We -have one vacancy on the

commission at the present time. Generally, the purpose of the
commission is to entertain requests by the legislature, by any
branch of government for that matter, to 1look 1into areas of

statutory law of a technical nature that are in need of revision
for any number of reasons including the fact that they no longer
comport, v/ith the Alaska life, because we are a more sophisticated
state, because they haven®t provided for a number of years, that
they are out of sync with the present needs of the law. The
commission also entertains 1its own projects and has at any given
point in time two major projects at least, plus a number of minor
projects for consideration by the legislature. We have at the
present time Tfive major bills, some of which will be considered
by the legislature this session, others will die and not get
consideration. The bill in front of you today has been
introduced by the Rules Committee 1in both the House and the
Senate as HB 343 and SB 246. The two bills are 1identical in what
they do and were 1introduced simultaneously for the purpose of
consideration by both the House and Senate without the necessity
of going through one and then going through the other. This 1is
the practice the code revision commission has used for the past
several years to expedite consideration of the bill. Myself, as
cnairman, and Jerry Kurtz who represents the Alaska Bar
Association have been present on the commission during the entire



period of time the <corporations bill has been considered and
worked on, and we along with with other members of our staff and
other commissioners are most anxious to meet with you or your
staff to further explain the bill itself. It s a very large
bill; it"s complicated; it is a sophisticated bill. It

determines.all of the areas of responsibility which are taken on
when a company seeks a corporate charter and seeks a privilege
conferred by the State of Alaska. We have with us today Professor
Daniel Fessler. He 1is a professor of law at the University of
Davis, Califorria, who has been the consultant on this bill since
its 1inception and 1is one of the recognized authorities on
corporate law in the United States. He will give you a thumbnail
sketch of this bill and attempt to answer any questions that you
may have concerning the specific technical aspects of the bill.
The bill was the result cf concern on the part of members of the
code commission, both 1in private practice and in the other areas
represented by the code commission, that some work needed to be
done because the basic bill had been, as it were, an off-the-rack
bill adopted from Oregon statutes at the time of statehood.
Whether or not it was appropriate to Alaska even at the time it
was adopted leaves some question. Certainly the existing law
does not in any respect really meet the needs of Alaskans for
incorporation. The new bj.1l attempts to set out and define all

the relationships between the various principals or players in
the corporate status. So that one need only look at this bill to
determine how you become a <corporation; hew you act as a
corporation; how you terminate as a corporation. The bil.l that"s
presently before this committee was introduced, I believe, on
April f, 1.903, Since that time, soma changes have boon made as a
result of public hearings held by the code revision commission
and input from various different organizations concerning some of

the specific features of the bill. And as a result, the code
commission vatll bo making acme recommendations for changes to the
committees considering this bill. The work on sections, written

comments to the bill and requests that certain changes be made.
These changes address concerns raised by Alaska Airlines, one of
probably the state"s largest corporations, a special subcommittee
of the Alaska Federation of Natives that has worked "or quite
some time with the code commission, has graciously, generously
provided 1its ov/n time and expertise and 1its legal staff in
various of the corporations and has provided us with some good

and needed amendments to the bill. Those, too, will be
entertained. We also have worked very closely with tIr. Willis
Kirkpatrick, deputy director of corporations 1in the Commissioner
of Commerce office. Arid he, too, has recommended some changes
that if made will reduce any financial impact on his office. So

that it was the intent of the commission to drcift a bill that
would have no financial impact on the Commissioner of Commerce
office or the director of corporations. So you will be getting
some recommendations for. amendments pursuant to our discussions
and the exchange of ideas of Alaska Airlines, the Commissioner of



Commerce and the Alaska Federation of Native®s subcommittee. |
think without Tfurther ado I"1Il ask Professor Daniel Fessler to
come up and give you a brief summary, an overview of vhat the
bill does. If there are any questions, we also have signed up as
witnesses, Commissioner Jerry Kurtz, Fred Brown to provide
additional testimony or comments or, in the event you have some

questions, we"ll do our best to answer them for you. Thank you.
COWDERY: Thank vyou. 1"d like to note that Senator is
present. And at this time, 1°d like to have John Abbott

then the next one up 1is

RODEY: Rather than invite any comments, | think that
Professor Fessler can do a better job of explaining the material
than anybody else 1 know. Mr. Chairman, 1"m theSenate member of
the code revision commission, and the code has labored 1long and
hard, particularly Professor Fessler and Chairman Abbott on this
particular legislation. And T think it is worthy of the
committee®™s very serious consideration. It is in final form, but
it Is very near passage.

FESSLER: Gentlemen, I am a school teacher at the
University of California at Davis. And the subjects that |1 teach
are contracts and corporations. Four years ago | was approached

by the commission and asked if I would be interested in serving
as a consultant to first survey the content of existing Alaska
statutory Jlaw 1in the business field, and then work with the
commission should it determine that there was need for revision.
The survey of existing Alaska law was undertaken, and the
conclusion was arrived at that the existing Alaska law was not
the Jlaw that the state would most" like to have its citizens
functioning under. The law that we currently have in Alaska was
adopted by the legislature, the first .legislature after
statehood, by adopting the then Alaska, excuse me, the then
content of the Oregon corporation lav;. The Oregon corporations
law in turn was taken from something called the Model Business
Corporation Act, which act was put out by the Business Law
Section of the American Bar Assocation in the early 1950"s. By
the time Alaska adopted the Oregon Law, the Oregon legislature
was on the verge of changing it. And, subsequently, the Oregon
legislature has changed much of the content of the law. So, and
this is because the model act, which was the basis of the Oregon
law and then became the basis of our sort of stepchild has been
in the process of evolution. The commission also noted that in
the intervening near quarter of a century, that there have been
significant changes in corporar.e law in three of the most
critical jJurisdictions to which other states generally look for
guidance. And that is that New York had rewritten its
corporations Jaws in the lat:e 1960" s; California under took a
similar project in which 1 was 1involved on the working committee
with the legislature 1in the niid-19/C"s. And finally the model



act 1itself has been recalled and is in the process of a
three-year study in which a couple of years from now will result

in further recommendations. So there have been <changes with
regard to the theoretical basic of the lav/. Further, there are
changes in Alaska 1in a quarter of a century. Changes which

suggested that it might be time for the State of Alaska to have a
corporation law that is a product of its own deliberate creation,

rather than something borrowed from elsewhere. The result of
this four-year effort 1is the bill which you have 1in front of
you. And with the exception of some minor amendments which

resulted 1in Tfinal meetings with representatives of the Alaska
Federation of Natives subcommittee and various other private
parties who have testified before the commission that the bill
which the commission 1is seeking your Jlegislative approval and
enactment 1is now 1in Tfinal form. In addition to the bill, the
commission has prepared Very lengthy commentaries, These
commentaries, hopefully, are designed to explain to members of
both the House and Senate the origin of each and every provision
of the act, to share the value judgments which caused the members
of the code revision commission to vrecommend that particular
content, to disclose to you to the extent that the statute is
borrowed or modified from statutory Jlaw in other jJurisdictions
the specific genesis of the law, and then to state what change
would be made 1in existing Alaska law were the legislature to
adopt this bill. In addition, your staffs will be furnished, and
the members will be 1invited, to work with another document. |
apologize for the prodigious size of these documents, but this
document 1is useful in that if an individual 1is familiar with the
provision of existing Alaska law, this works backwards from
existing Alaska law, section by section, and shows how that

provision would fare should this particular bill be adopted. No
those study aids hopefully will be useful to staffs and will be
useful to the various committees of the legislature. What 1 had

hoped to do this morning was to share with you some of the value
judgments which the commission has made and which are embodied .in
the multiple provisions of this act. One of the major
disadvantages of: existing Alaska law 1is that 1if an individual
were to pick it up seeking to know the content of the law the
individual might follow, existing Alaska corporate law is totally

disorganized. Provisions which may relate or surround the
problem are scattered throughout the bill. One of the 1initial
impressions that you will gain from looking at this bill is that
it is very tightly organized, it is organized by major topical

sections with the hope that if an individual has a problem with
the formation of a corporation, all provisions of the act that
deal with corporate formation will be found 1in Article 3. If the
issue relates to corporate finance, Article 4 contains all the
relevant law. Ho that, 1in essence, the commission directed me to
ciraft the value judgments which it had made very much in the form
of a cookbook, but hopefully getting the ingredients in the right
order so that it should be something which an individual, whether



a layperson or a practitioner desirous cf knowing the content of
the law, will be able to find it. And once 1in the right srca,
will find all of the related provisions of the statute rather
than have them Ilying around 1in land mines some 25 to 30 credit
pages Jlater, which 1is the rather dubious distinction of the
current provisions of chapter 5, Title 10. Nov; the areas wherein
significant value judgments are found would be Article 3 which
deals with the formation of a corporation. Home states like
California have attempted to say that if you are going to form a
corporation in California, certain major value judgments have

been made by the legislature. And the price for forming a
corporation in California 1is that you <comply with the value
judgments. They would include such things as the requirement

that there be cumulative voting for shareholders; that the board
cannot be classified; that the directors can only serve one-year

terms. California is a statute which 1is very pregnant with value
judgments that sort of tell citizens this is the only way we are
going to permit it to be clone. Now the reason that this statute

does not do that 1is Tfirst there was a fundamental philosophical
disagreement that the State of Alaska should be in the business
of making value jJudgments about how people who -enter in the

corporate form ought to behave. The value judgment which took
precedence over that was that people should be _.Informed by
reading the statute what the possibilities are. And that they

should be allowed, knowing what the possibilities are, to make
their own decisions as to whether there will be cumulative
voting; how Jlarge a board theywill have; whether they will
classify the board; whether the board will have terms that exceed
one year. But that those value judgments should be layed out,
and they are layed out in Article 3 in a manner which an
individual determining to form a corporation can quickly see that
these are the basic things with which the individuals desirous of
entering this association should come to some agreement.
Further, there 1is the advantage that we say that if you are going
to make these fundamental decisions, you must put them 1in the
articles of incorporation. Ho that, if a personwho 1is a
potential 1investor desiring to know what the lay of the land 1is
for XYZ corporation need only obtain a copy of th articles of

XYZ corporation, and that individual will have a definitive
statement of the basic value judgments which citizens forming
that corporation have made. And there 1is a further problenm,

while; California has attempted to make value jJjudgments and impose
them on citizens, the scandal 1is that people then simply leave

the state and foreign 1incorporate. They coma back as Oregon
corporations. They come back across the state _lineas Nevada
corporations. And so it was deemed that this was probably not
the best thing to attempt, and that the attempt inu'he state
that"s pursuing it .isn"t working. So in that respect, although

you"ll see the California corporation code has had a significant
impact on many of the provisions of this rocommondec‘l legislation;,
the basic thing that the California corporation code is known to,;



