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w i t h  t h eir c o r p o r a t i o n .

I 'd l i k e  to r e m i n d  e v e r y b o d y  w h a t  h a p p e n e d  w h e n  the 
p i p e l i n e  ended. T h e r e  w a s  a n u m b e r  of t r u c k i n g  c o m p a n i e s  t h a t  
w e n t  b a n k r u p t .  I g u e s s  e v e r y b o d y  g o t  s t u c k  w i t h  a c e r t a i n  a m o u n t  
of m o n e y .  I r e m e m b e r  o n e  of t h e m  t h a t  w a s  in tne p r o c e s s  of
s e l l i n g  t h e i r  a s s e t s  on  the si d e  r i g h t  h e r e  in town, a n d  the 
c o u r t s  a n d  the c r e d i t o r s  c o u l d n ' t  do a n y t h i n g  a b o u t  it b e c a u s e  of 
the ti m e  c o n s u m e d .  Mr. 'Block a l l u d e d  to the fa c t  t h a t  t h e r e  a r e  
a v e n u e s  one can g o  a f t e r  p e o p l e  if t h e y  p i r a t e  t h e i r  
c o r p o r a t i o n .  Y o u  know, if s o m e b o d y  do e s  s o m e t h i n g  b y  fraud, 
t r y i n g  to p r o s e c u t e  f r a u d  is a n  e x e r c i s e  in f u t i l i t y  I think, If 
o ne can g e t  the A.G. to p r o s e c u t e  to s t a r t  with, w h i c h  is a l s o  
d o u b t f u l ,  I'm n o t  t r y i n g  to d e n e g r a t e  the A.G., b u t  i t ' s  j u s t  a 
m a t t e r  of fact y o u ' r e  n o t  g o i n g  t o  g e t  a n y b o d y  to 
p r o s e c u t o r i a l  d i s c r e t i o n  I g u e s s  is the p h r a s e  a n d  t h a t  s t o p s  a 
l o t  of things.

I've b e e n  i n v o l v e d  in w o r k e r s '  c o m p  for the l a s t  few 
y e a r s .  A n d  I re c a l l  t h r e e  y e a r s  a g o  t h e r e  w a s  a c o m m i s s i o n  set 
u p  by G o v e r n o r  H a m m o n d .  A n d  I w e n t  to a l l  of t h o s e  m e e t i n g s .  And 
I r e c a l l  an  i n d i v i d u a l  t h a t  w o r k e d  in a c a f e  up  in G l e n a l J a n .  A n d  
h e  h a d  i n j u r e d  h i m s e l f .  A n d  a f t e r  he  i n j u r e d  himself,, it t u r n e d  
o u t  t h a t  t h a t  c o r p o r a t i o n  d i d  not h a v e  w o r k e r s '  c o m p e n s a t i o n .  
A n d  h i s  c o n c e r n  now, w h a t  h a p p e n e d  to h i m  b e c a u s e  he c o u l d n ' t  g e t  
a n y  m o n e y  f r o m  a n y b o d y .  T h e r e  w a s n ' t  any. But t h a t  h e  t h o u g h t  
it w a s  w r o n g  that th i s  s h o u l d  h a p p e n  to a w o r k i n g  man, a n d  t h e r e  
s h o u l d  be s o m e  kind of a v e n u e  t h a t  it w o u l d n ' t  h a p p e n  aga i n .

T w o  w e e k s  a f t e r  h i s  t e s t i m o n y ,  t h a t  r e s t a u r a n t  w e n t  
i n t o  b a n k r u p t c y .  S e n a t o r  S t i m s o r  at  the time p r o m i s e d  t h a t  
i n d i v i d u a l  th a t  the s t a t e  w o u l d  p i e r c e  the c o r p o r a t e  v e i l  a n d  try 
to g e t  f-’ose  people. I d o n ' t  k n o w  if in f a c t  t h a t  is a fact. M y
i n v o l v e m e n t  in w o r k e r s '  c o m p  l e a d s  m e  to the o n e  thing, t h o ugh,
t h a t  t h e r e  a r e  p e o p l e  t h a t  f o r m  c o r p o r a t i o n s  h e r e  t h a t  e i t h e r  
t h r o u g h  i g n o r a n c e  or t h r o u g h  a n o n k n o w l e d g e  of the e c o n o m i c s  of 
t heir b u s i n e s s ,  t h e y  d o n ' t  do c e r t a i n  t h i n g s .  For i n s t a n c e ,  the 
p r o c u r i n g  of wor k e r s '  comp.

I'd li k e  to m e n t i o n  m y  f u r n i t u r e  r e p a i r  b u s i n e s s .  I 
h a v e  a p a r t n e r  in it t h a t  is a y o u n g  f e l l o w  t h a t  d o e s n ' t  
u n d e r s t a n d  a lot of t h e s e  tlings. A n d  w h e n  I t o l d  h i m  w e  h a d  to 
h a v e  w o r k e r s '  comp, a n d  I w o u l d n ' t  be a p a r t y  to it u n l e s s  w e  
w e r e  and b e c a u s e  I a m  a p a r t n e r  t h a t ' s  the w a y  it goes, a n d  it is 
a c o r p o r a t i o n ,  w e  b o u g h t  w o r k e r s '  comp. I f o u n d  o u t  t h a t  m o s t  
o t h e r  p e o p l e  in th a t  b u s i n e s s  d o n ' t  e v e n  h a v e  it, b e c a u s e  w h e n  I
w e n t  to f i n d  a r a t i n g  for f u r n i t u r e  r e p a i r m a n ,  it t u r n e d  o u t  t h e y
d i d n ' t  h a v e  one in t h i s  staty. A n d  the r e a s o n  th e y  d i d n ' t  h a v e  
o n e  in th i s  s t a t e  is b e c a u s e  a p p a r e n t l y  n o b o d y  h a d  ever b o u g h t  it 
for this p a r t i c u l a r  p r o f e s s i o n .  W h i c h  m e a n t  t h a t  e v e r y b o d y  t h a t  
p r a c t i c e d  th a t  b u s i n e s s  in the s t a t e  d o e s  n o t  h a v e  w o r k e r s '  
comp.
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So t h e r e  a r e  a n u m b e r  of p e o p l e  w h o  f o r m  c o r p o r a t i o n s  
for the p u r p o s e  of t a x  a v o i d a n c e .  T h e r e ' s  all k i n d s  of r e a s o n s  
t h a t  I t h i n k  t h a t  c o r p o r a t i o n s ,  a n d  m a y b e  s m a l l  o n e s  m o r e  t h a n  
t h e  b i g  o nes, s h o u l d  h a v e  s o m e  f o r m  of l i a b i l i t y .  A n d  I h a v e  no 
i d e a  w h a t  the d o l l a r  a m o u n t  s h o u l d  be. I h e a r  a l o t  of talk 
t o d a y  a b o u t  l i a b i l i t y ,  l i a b i l i t y  of d i r e c t o r s  b e i n g  a p r o b l e m .  I 
t h i n k  t h a t  the r e s p o n s i b i l i t y  of d i r e c t o r s  a n d  o f f i c e r s  is 
e q u a l l y  i m p o r t a n t .  And. for m e  p e r s o n a l l y  I t a k e  it p e r s o n a l l y  
t h a t  a n y  c o r p o r a t i o n  t h a t  I ' m  i n v o l v e d  w i t h ,  t h a t  I a m  g o i n g  to 
t r y  a n d  r u n  it e t h i c a l l y  a n d  h o n e s t l y .  A n d  if t h i n g s  g e t  b a d  
f i n a n c i a l l y ,  I ' d  j u s t  b e t t e r  d e c i d e  to cut m y  l o s s e s  a n d  g e t  out 
of b u s i n e s s ,  a n d  n o t  d u m p  as m u c h  as I can on o t h e r  b u s i n e s s m e n  
a r o u n d .  T h a t ' s  a l l  t h a t  I've got.

C O W D E R Y :  T h a n k  you. I u n d e r s t a n d  w h a t  y o u  s a i d  w h e n  it 
w a s  a v e r y  c o m p l e x  o n e  h u n d r e d  a n d  s o m e  p a g e  bi l l  a n d  a l o t  of 
t h i n g s  w a s n ' t  u n d e r s t o o d .  A n d  t h a t ' s  w h a t  w e ' r e  t r y i n g  to m a k e  
it u n d e r s t a n d a b l e .  I t ' s  n o t  that w e  a r e  t r y i n g  to c u t  the b i l l  
up, w e  a r c  j u s t  t r y i n g  t o  c l a r i f y  s o m e  of the a r e a s  t h a t  m i g h t  
sa v e  s o m e  l e g a l  p r o b l e m s  l a ter on. A n d  y o u  t o u c h e d  o n  f o r e i g n  
c o r p o r a t i o n s .  I w a s  w o n d e r i n g  m a y b e  w h a t  so m e  of the o t her
w i t n e s s e s  m i g h t  t h i n k  a b o u t  this. T h a t  a f o r e i g n  c o r p o r a t i o n  
t h a t  o p e r a t e s  h ere, I w a s  w o n d e r i n g  if we  c o u l d  p e n e t r a t e  the 
c o r p o r a t e  s h i e l d  for l i a b i l i t y ,  t h a t ' s  a q u e s t i o n  that m a y b e
s h o u l d  be t h o u g h t  ab o u t ,  too. Y o u  n o t  b e i n g  a n  a t t o r n e y ,  m a y b e
d o n ' t  h a v e  an a n s w e r  t o  that.

T H O M P S O N :  1 c o u l d  p r o b a b l y  g i v e  y o u  the r i g h t  answ e r ,  
bu t  I'll l e a v e  it to the a t t o r n e y s .

C O W D E R Y :  Rep. W e n d t e .

W E N D T E :  T h a n k  you. T h i s  is n o t  a q u e s t i o n .  I w o u l d
l i k e  to c o m m e n d  y o u  for y o u r  a t t i t u d e  ir b u s i n e s s .  It a p p e a r s  to 
me  the J u d i c i a r y  C o m m i t t e e ,  it s e e m s  to m e  w e  d e a l  w i t h  a lot of 
t h i n g s  w h e r e  y o u  h e a r  a lot, p a r t i c u l a r l y  in the c r i m e  area, a 
lot of t h e  h o r r i b l e  t h i n g s  in A l a s k a  a n d  a t t i t u d e s  a n d  t h i n g s  
t h a t  w e  h a v e  to de a l  w i t h  d i r e c t l y .  It's p l e a s i n g  to h a v e  
c o m m e n t s  s u c h  as y o u r s .

C O W D E R Y :  A n y  o t h e r  q u e s t i o n s ?  T h a n k  you.
R e p r e s e n t a t i v e ,  Jack.

W E N D T E :  H o w  d i d  y o u  h e a r  a b o u t  this b i l l ?

T H O M P S O N :  I h a v e  l u n c h  e v e r y  W e d n e s d a y  w i t h  a n u m b e r  of 
a t t o r n e y s  b e c a u s e  t h e y  a r e  f r i e n d s  of mine. A n d  t h r e e  o t h e r s  of 
us th a t  p u r s u e  h o n e s t  e n d e a v o r s .  A n d  w e  talk a b o u t  a lot of 
t h i n g s  a n d  this h a p p e n e d  to c o m e  up,. A n d  I a l s o  know J o h n  
A b b o t t .  I d o n ' t  k n o w  a b o u t  P r o f e s s o r  F e s s l e r ' s  b a c k g r o u n d ,  b u t  I 
k n o w  th a t  he  m a k e s  the b e s t  s p a g h e t t i  a n d  m e a t b a l l s  in the 
w o r l d .  A n d  t h a t ' s  b a s i c a l l y ,  I f o u n d  out a b o u t  it s o m e  time a g o  
a n d  got a c o p y  of the b i l l  a n d  r e a d  it. But I k n o w  J o h n  A b b o t t ,
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a n d  i t ' s  j u s t  b a s e d  o n  c o n v e r s a t i o n s  w i t h  J o h n  a n d  o t h e r  f r i e n d s  
t h a t  t a l k  t o g e t h e r .

W E N D T E :  Y o u  c e r t a i n l y  w e r e n ' t  i m p l y i n g  t h a t  t h o s e  t h ree 
a t t o r n e y s  y o u  h a v e  l u n c h  w i t h  w e r e n ' t  the o n l y  h o n e s t  a t t o r n e y s  
in the state.

T H O M P S O N :  T n e r e  is n i n e  of them.

C O W D E R Y :  T h a n k  you. I w a s  h o p i n g  that, Rep. W e n d t e ,  w e  
h a v e  a d v e r t i s e d  t h i s  a n d  v e  w e r e  h o p i n g  t h a t  s o m e  of the p e o p l e  
h a d  n o t i c e d  so m e  of the a d v e r t i s e m e n t  in the n e w s p a p e r s .

T H O M P S O N :  I d i d  n o t i c e  the ad. A s  a m a t t e r  of fact, 
i t ' s  p r o b a b l y  the l a r g e s t  a d  I ever saw a n d  . . .1 w a s  l o o k i n g  
for the w o r d  s t a r r i n g .

C O W D E R Y :  Rep. M a l o n e .

M A L O N E :  Mr. C h a i r m a n ,  I a l s o  a p p r e c i a t e  the t e s t i m o n y ,  
b u t  I w a n t e d  to ask a q u e s t i o n  t h a t  h a s n ' t  a n y t h i n g  to do w i t h  
t h i s  l e g i s l a t i o n  a n d  t h a t  is, I w o u l d  ba i n t e r e s t e d  to know, not 
n e c e s s a r i l y  now, c o u l d  g e t  the i n f o r m a t i o n  later, as to the na m e  
of the p e r s o n  i n v o l v e d  in this, the w o r k e r  w h o  w a s  i n j u r e d  in 
t h i s  i n s u r a n c e  c a s e  . . . s o m e t i m e  I'd l i k e  . . .

T H O M P S O N :  It w o u l d  be a m a t t e r  of p u b l i c  r e c o r d  b e c a u s e  
it w a s  in the h e a r i n g s .  A n d  the n a m e  of the cafe, the H u b  Ca f e  
w a s  the n a m e  of the cafe. A n d  th i s  is '84, so it m u s t  h a v e  b e e n  
in J a n u a r y  or F e b r u a r y  of '81. It w a s  w h e n  Mr. H a m m o n d  w a s  s t i l l  
the g o v e r n o r .  It was in F e b r u a r y  of t h a t  l a s t  y e a r  that the 
h e a r i n g s  w e r e  b e i n g  h e l d  b e c a u s e  he  a p p o i n t e d  the c o m m i s s i o n .  
And S e n a t o r  S t i m s o n  a n d  B r i a n  R e g e r s  c h a i r e d  th a t  m e e t i n g ,  and 
t h e y  w e r e  b o t h  p r e s e n t ,  as w e l l  as D e n n i s  M a l o n e y  w h o  w a s  on the
c o m m i t t e e  a n d  T o m  O ' K e e f e  of I n d u s t r i a l  I n d e m n i t y .  A n d  the m a n
c a m e  in f r o m  G l e n a l l e n .  T h e r e  w a s  a lot of a l l e g a t i o n s  i n c l u d i n g  
the fa c t  t h a t  the l ocal m a g i s t r a t e  kn e w  a b o u t  a l l  of this. I 
m e a n  it w a s  a v e r y  s e r i o u s  thing, it r u r e  w o u l d  l e a v e  o n e  w i t h  
t h a t  it ' s  an i m p o r t a n t  t h i n g  to m a k e  s u r e  t h a t  t h e r e  a r e  no 
d i s a d v a n t a g e d  p e r s o n s  'iat o n e  m a y  n o t  t h i n k  ab o u t .  A n d  w o r k e r s '  
c o m p  t h a t  h i t  my par c u l a r  m i n d  b e c a u s e  t h a t ' s  m y  p a r t i c u l a r  
a d v o c a t i o n  b e n t  in th a t  d i r e c t i o n .

C O W D E R Y :  T h a n k  you. A n y  m o r e  q u e s t i o n s ?  Mr.
H e n d e r s o n ,  R o g e r  H e n d e r s o n .

H E N D E R S O N :  L a d i e s  a n d  g e n t l e m e n .  I h a v e  s p o k e n  b e f o r e  
s o m e  of y o u  b e f o r e  l a s t  y e a r  on a n o t h e r  m a t t e r .  I a m  a n  a t t o r n e y  
in p r i v a t e  p r a c t i c e  h e r e  in A n c h o r a g e .  A n d  I r e p r e s e n t  a num b e r  
of s m a l l  co ? p o r a t i o n s  as g e n e r a l  c o u n s e l  in a w i d e  r ange of
c o r p o r a t e  a n d  b u s i n e s s  a c t i v i t i e s .  A n d  o v e r  the y e a r s  I ha v e  
a l s o  r e p r e s e n t e d  h u n d r e d s  of s u p p l i e r s  o u t s i d e  the s t a t e  w h o  are 
on  one e n d  of s o m e  of th i s  l e g i s l a t i o n .  So I feel that I've got
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a ra t h e r  b r o a d  b a c k g r o u n d  f r o m  b o t h  a s p e c t s ,  b o t h  c r e d i t o r s  a n d  
s m a l l  c o r p o r a t i o n s .

I n i t i a l l y ,  I w o u l d  like to say o n e  thing. T h e r e  h a s  
bco.a i n t e r e s t  s h o w n  by t h e s e  two c o m m i t t e e s  a n d  t h e  q u e s t i o n s  
a s k e d  a b o u t  the p o s s i b l i t y  of i n s u r a n c e .  A n d  the two a t t o r n e y s  
w h o  t e s t i f i e d  b e f o r e  m e  h a v e  b o t h  a n a l o g i z e d  a n y  i n s u r a n c e  w h i c h  
m i g h t  be a v a i l a b l e  for -this c o r p o r a t e  l i a b i l i t y  to p a y m e n t  a n d  
p e r f o r m a n c e  bond. W e l l ,  as a p r a c t i c a l  m a t t e r ,  I a g r e e  w i t h  
them, i n c i d e n t a l l y ,  t h a t  if t h e r e  w e r e  a n y  i n s u r a n c e  a v a i l a b l e  to 
c o v e r  t h i s  kind of l i a b i l i t y  for g e n e r a l  c r e d i t o r s ,  it w o u l d  be 
in t h a t  n a t u r e .  But as a p r a c t i c a l  m a t t e r ,  as s o m e  of y o u  
a l r e a d y  know, in o r d e r  to g e t  a p a y m e n t  a n d  p e r f o r m a n c e  b o n d  
y o u ' v e  g o t  to p l e d g e  per.-nnal l i a b i l i t y  to the b o n d i n g  c o m p a n y .  
So y o u ' r e  l o o k i n g  at  a 1 il of the w i s p .  I t h i n k  t h i s  k i n d  of 
l i a b i l i t y  as a p r a c t i c a l  ...atter n o t  i n s u r a b l e .

I w o u l d  a g r e e  th a t  this p r o p o s e d  l e g i s l a t i o n  d o e s  call 
for s u b s t a n t i v e  c h a n g e s  in b o t h  s o c i a l  a n d  e c o n o m i c  p h i l o s o p h y .  
T h o s e  c h a n g e s ,  n o t  ju s t  in A l a s k a ,  b u t  c h a n g e s  f r o m  t h e  a c c e p t e d  
so c i a l  a n d  e c o n o m i c  p h i l o s o p h i e s  t h a t  p r e v a i l  in o t h e r  s t a t e s  
t h r o u g h o u t  the n a t i o n .  Now, I'm n o t  g o i n g  to n e c e s s a r i l y  
c r i t i c i z e  all the a s p e c t s  of this p a r t i c u l a r  l e g i s l a t i o n .  S o m e  
of it is v e r y  g o o d  a n d  p r o b a b l y  h a s  b e e n  n e e d e d  for a l o n g  time. 
But I t h i n k  it is i m p o r t a n t  that y o u  be a w a r e  of the p o t e n t i a l  
i m p a c t  c.nd c h a n g e s  th a t  t h i s  bill is l i k e l y  to b r i n g  a b o u t  s h o u l d
it p a s s  in its p r e s e n t  form.

I am g o i n g  to t o u c h  on j u s t  a f e w  b r i e f  e x a m p l e s  that 
I'll b r i n g  to y o u r  a t t e n t i o n  now. I a m  s u r e  t h a t  the c o m m i t t e e  
w h o  is g o i n g  to be w o r k i n g  on this w i l l  do a m u c h  m o re, a v e r y  
t h o r o u g h  job of a n a l y z i n g  t h i s  bi l l  in total. For e x a m p l e  [TAPE 
CHANGE] . . . bill w o u l d  i m p o s e  an a d d i t i o n a l  r e q u i r e m e n t  for the 
s e r v i c e  of p r o c e s s  in t h e  e v e n t  the r e g i s t e r e d  a g e n t  c a n n o t  be
l o c a t e d  or if t h e r e  is no r e g i s t e r e d  o f f i c e .  Now, I s u b m i t  that
that is an a d d i t i o n a l  i m p o s i t i o n  u p o n  the c r e d i t o r s  of a 
c o r p o r a t i o n  w h i c h  I q u e s t i o n  w h e t h e r  is n e c e s s a r y  g i v e n  t h e  fact 
t h a t  the c o r p o r a t i o n  is the one w h o  is r e q u i r e d  by l a w  as a 
c o n d i t i o n  to c o m i n g  i n t c  e x i s t e n c e .  To e s t a b l i s h  a n a m e d  p e r s o n  
as a r e g i s t e r e d  a g e n t  a n d  an o f f i c e  w h e r e  he  can be l o c a t e d .

Sec. 31C for e x a m p l e ,  r e q u i r e s ,  th i s  h a s  a l r e a d y  b e e n  
m e n t i o n e d  i n c i d e n t a l l y ,  r e q u i r e s  i t e m s  to be c o n t a i n e d  in the 
a r t i c l e s  of i n c o r p o r a t i o n  w h i c h  a r e  p r e s e n t l y  c o n t a i n e d  in the 
bylaws. Here, again, y o u ' v e  h e a r d  o t h e r  w i t n e s s e s  t e s t i f y  a s  to 
the i n c r e a s e  in c o s t r  to s t a r t  u p  a c o r p o r a t i o n .  A n d  m y
e s t i m a t i o n  ^s th a t  it p r o b a b l y  w o u l d  i n c r e a s e  the i n i t i a l  l e g a l
f e e s  e i t h e r  two or t h r e e  fold.

A n d  one o b s e r v a t i o n  1 w o u l d  li k e  to make, a n d  I t hink
i t ' s  n e c e s s a r y  y o u  k e e p  this n p e r s p e c t i v e ,  I h a v e  n o t  d o n e  a 
s t a t i s t i c a l  a n a l y s i s .  But it is my  o p i n i o n  th a t  the m a j o r i t y  of 
c o r p o r a t i o n s  in t h i s  s t a t e  c o n s i s t  of t h r e e  or f ewer
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s t o c k h o l d e r s .  A n d  t h a t  the m a j o r i t y  of t h o s e  c o r p o r a t i o n s  h a v e  a 
c o m m o n a l i t y  of s t o c k h o l d e r s ,  d i r e c t o r s  a n d  the m a n a g e r s  or the 
o f f i c e r s .

Sec. 230, f r a n k l y ,  I f i n d  t o o  c o m p l i c a t e d  for the 
a v e r a g e  p e r s o n  to u n d e r s t a n d .  I r e a d  it l i g h t l y  m y s e l f  l a s t  
night. I ' m  n o t  s a y i n g  t h a t  I c o u l d n ' t  t h o r o u g h l y  c o m p r e h e n d  it 
if I s p e n t  the t i m e  a n d - w e n t  t h r o u g h  it li n e  by line. «*ut, sec,, 
230. Th e r e ,  for e x a m p l e ,  I s u s p e c t  t h a t  th a t  s e c t i o n  if it e v e r y  
r a i s e d  a n y  i s s u e s ,  t h a t  w o u l d  b e  r e s o l v e d  by  l i t i g a t i o n .  T h a t  
the c o u r t s  w o u l d  s p e n d  q u i t e  s o m e  t i m e  a n d  p r o b a b l y  a n u m b e r  of 
c a s e s  w o u l d  h a v e  to be t a k e n  u p  b e f o r e  t h a t  c o u l d  be d e c i d e d .  At  
the p r e s e n t  ti m e  the s t a t u t e  is v e r y  s i m ple, I d o n ' t  f i n d
a n y t h i n g  u n w o r k a b l e  a b o u t  it. It a l l o w s  the n u m b e r  of d i r e c t o r s  
if l e s s  t h a n  t h r e e  to be e q u a l  to t h e  n u m b e r  of s h a r e h o l d e r s  in 
t h e  c o r p o r a t i o n .  T h e  f o r m u l a  is s t r a i g h t f o r w a r d ,  a n d  I a m  n o t  
a w a r e  of a n y  p a r t i c u l a r  p r o b l e m s  w i t h  it, a t  l e a s t  in the c l a s s  
t h a t  I've r e p r e s e n t e d .

Sec. 233, for e x a m p l e ,  I f i n d  t h a t  too b u r d e n s o m e .  
M a n y  c o r p o r a t i o n s  at the p r e s e n t  t i m e  m a i n t a i n  one set of b o o k s  
a n d  r e c o r d s ,  a n d  it ' s  in the r e g i s t e r e d  a g e n t ' s  o f f i c e .  For
a b o u t  h a l f  of the c o r p o r a t i o n s  t h a t  I r e p r e s e n t ,  I k e e p  the b o o k s
^nd r e c o r d s  in m y  o f f i c e .  A s  a m a t t e r  of p r e s e n t  law, the
r e c o r d s  are r e q u i r e d  to be a v a i l a b l e  to a n y  s h a r e h o l d e r  u p o n  
req u e s t .  If th e y  r e q u e s t  the p r e s i d e n t  or the r e g i s t e r e d  a g e n t  
f or a c o p y  or p e r m i s s i o n  to r e v i e w  the c o r p o r a t e  rec o r d s ,  the
p e r s o n  a t  this t i m e  if he d o e s n ' t  h a v e  t h e m  is r e q u i r e d  to tell
h i m  w h e r e  t h e y  are. For e x a m p l e ,  a n y  s h a r e h o l d e r  w h o  c a l l s  my 
o f f i c e  a n d  sa y s  I w a n t  to see the r e c o r d s  of so a n d  so, is 
e n t i t l e d  to do so as a m a t t e r  of law, a n d  he can c o m e  in my 
c o n f e r e n c e  r o o m  a n d  do it.

Secs. 3 5 8  t h r o u g h  383 a r e  e x t r e m e l y  c o m p l i c a t e d .  In my 
o p i n i o n  if t h o s e  s e c t i o n s  w e r e  e n a c t e d ,  t h e y  are b a s i c a l l y  g o i n g  
to o p e n  the door to c o u n t l e s s  l a w s u i t s  as  c o m p a r e d  to the p r e s e n t  
law. I a m  n o t  o n e  of t h o s e  p e r s o n s  w h o  a d v o c a t e s  a n y t h i n g  w h i c h  
w i l l  c a u s e  a t t o r n e y s  to h a v e  m o r e  w o r k  a n d  e a r n  m o r e  m o n e y  fr o m
t h e i r  c l i e n t s .  I l i k e  to s e e  the l e a s t  c o m p l i c a t e d  s t a t u t e s  as
p o s s i b l e ,  a n d  the l e a s t  a m o u n t  of l i t i g a t i o n .  I t h i n k  t h e s e  
s e c t i o n s  a r e  g o i n g  to o p e n  the do o r  to l i t i g a t i o n  for y e a r s  ‘,'i 

come.

Sec. 450, for e x a m p l e ,  is a n o t h e r  one th a t  is a r a d i c a l  
f r o m  the e x i s t i n g  f i n a n c i a l  a n d  l e g a l  p h i l o s o p h y .  Sec. 450, in 
my  i n t e r p r e t a t i o n ,  w o u l d  i m p o s e  l i a b i l i t y  on d i r e c t o r s  for
n e g l i g e n c e  in j u d g m e n t .  T r a d i t i o n a l l y ,  the c o r p o r a t e  d i r e c t o r s  
h a v e  a l w a y s  b e e n  s h i e l d e d  f r o m  m i s j u d g m e n t ,  f r o m  m i s m a n a g e m e n t
even, as lo n g  as it w a s  n o t  d o n e  in b a d  faith. A n d  I s u b m i t  tnat
th i s  is g o i n g  to c h a n g e  the p h i l o s o p h y  w i t h i n  the b u s i n e s s
c o m m u n i t y  a n d  a l s o  i t ' s  g o i n g  to o p e n  the do o r  for a l a r g e  n u m b e r  
of l a w s u i t s .
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Sec. 488, w h i c h ,  of c o u r s e ,  is the one that p r o b a b l y  
h a s  g o t t e n  the m o s t  a t t e n t i o n ,  the s e c o n d a r y  l i a b i l i t y  a l l o w i n g  
t h e  p i e r c i n g  of the Cv^rporate veil. I t h i n k  t h a t  the e f f e c t  of 
thi? p a r t i c u l a r  s e c t i o n  w o u l d  b e  to d e f i n i t e l y  d a m p e n  
en' ,.;reneurism. T h e  w a y  it w o r k s  at  the p r e s e n t  t i m e  is if a 
small, r i s k y  v e n t u r e  s t a r t e d ,  a n d  m a n y  s m a l l  v e n t u r e s  a r e  risky, 
a n d  the s t o c k h o l d e r s  a r e  w i l l i n g  to p u t  a c e r t a i n  a m o u n t  of m o n e y  
i n t o  this. A s  an e x a m p l e ,  a s e r v i c e  t h a t  is n e e d e d  or a t  l e a s t  
as p e o p l e  p e r c e i v e  is * b e i n g  n e e d e d  in t h e  c o m m u n i t y ,  m i g h t  
r e q u i r a n  i n v e s t m e n t  i n i t i a l l y  of $5 0 , 0 0 0 .  T w o  p e o p l e  w h o  w a n t  
to s t a r t  th i s  b u s i n e s s  ar^f e a c h  w i l l i n g  to p u t  u p  $ 2 5 , 0 0 0 .  But 
t h e y  are c e r t a i n l y  n o t  w i l l i n g  to put u p  a n y  m o r e  b e c a u s e  t h e y  
d o n ' t  kn o w  w h e t h e r  the b u s i n e s s  is g o i n g  to f l y  or not. T h e  o n l y  
w a y  t h e y  a r e  g o i n g  to f i n d  o u t  is to g e t  in r e a l l y  a n d  try. B u t  
t h e y  are w i l l i n g  to  m a k e  t h a t  m u c h  of a risk. T h e  b u s i n e s s  c o u l d  
g e t  s t a r t e d  up, for e x a m p l e ,  a n d  it m i g h t  do e x t r e m e l y  w e l l .  
It's g o o d  for the p e o p l e  w h o  s t a r t e d  it, it's g o o d  for the 
c o m m u n i t y ,  a n d  i t ' s  g o o d  for the s u p p l i e r s  t h a t  t h e s e  p e o p l e  d e a l  
w ith. A t  the p r e s e n t  time, if, in fact, it t u r n s  o u t  for 
w h a t e v e r  r e a s o n  that the b u s i n e s s  w a s  n o t  t h e r e  or it w a s  a b a d  
g a m b l e ,  the risk of t h a t  f a i l u r e  is s p r e a d  among, for e x a m p l e ,  
c r e d i t o r s ,  m a n y  of w h o m  p r o b a b l y  i n c l u d e  o u t s i d e  s u p p l i e r s .  T h e  
t y p e  of p e o p l e  w h o  I r e p r e s e n t .  A n d  j u s t  b e c a u s e  I r e p r e s e n t  
t h a t  ty p e  of p e o p l e ,  d o e s n ' t  m e a n  t h a t  I ' m  a d v o c a t i n g  t h eir 
p o s i t i o n .  W h a t  I a m  t e l l i n g  y o u  is t h a t  in my o p i n i o n  y o u  a r e  
g o i n g  to be s h i f t i n g  the risk of f a i l u r e  f r o m  the p e o p l e  w h o  
s u p p l y  this o p e r a t i o n ,  a n d  w h o  in fa c t  k n o w  the ri s k  t h e y  a r e
t a k i n g  a t  the p r e s e n t  t i m e  w h e n  t h e y  e x t e n d  c r e d i t  to a s m a l l
c o r p o r a t i o n ,  to the d i r e c t o r s  or the m a n a g e r s .  A n d  t h e n  the 
q u e s t i o n ,  I think, t h i s  g r o u p  h a s  to ask is w h e t h e r  or n o t  y o u  
w a n t  to m a k e  that r a d i c a l  a c h a n g e  in p r e s e n t  p h i l o s o p h i e s .

So b a s i c a l l y ,  t h a t ' s  all I h a v e  to say. I ju s t  w a n t
m e m b e r s  to be a w a r e  of the r a d i c a l  c h a n g e s .  In m y  o p i n i o n  t h e y
are r a d i c a l  d e p a r t u r e s  f r o m  e x i s t i n g  s t a t u t e s  a n d  p h i l o s o p h i e s .

C O W D E R Y :  T h a n k  you. Rep. W e n d t e .

W E N D T E :  Y o u  i n d i c a t e d  g o i n g  i n t o  yo u r  t e s t i m o n y  t h a t
y o u ' v e  r e p r e s e n t e d  b o t h  s i d e s  of t h a t  e q u a s i o n  . . .

H E N D E R S O N :  B o t h  the c r e d i t o r s  a n d  the small b u s i n e s s  
c o r p o r a t i o n s .

W E N D T E :  In y o u r  j u d g m e n t ,  s h o u l d  w e  m a k e  th a t  s h i f t  of 
ri s k  in r e l a t i o n  to the c r e d i t o r s .

H E N D E R S O N :  In m y  p e r s o n a l  j u d g m e n t ?  No.

W E N D T E :  Y o u r  j u d g m e n t  is t h a t  the r i s k  s h o u l d  r e m a i n
w i t h  the c r e d i t o r s .

H E N D E R S O N :  W i t h  s o m e  e x c e p t i o n s .  N o w  the w o r k e r s '  c o m p
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p r o b l e m  h a s  b e e n  b r o u g h t  out. I w o u l d  t r e a t  t h a t  n o t  as a 
s h i f t i n g  of r e s p o n s i b i l i t y ,  but I t h i n k  the a p p r o p r i a t e  p l a c e  to 
l o o k  a t  the w o r k e r s '  c o m p  s i t u a t i o n  is a c h a n g e  in the w o rkers' 
c o m p  law. It's e n t i r e l y  p o s s i b l e  t h a t  t h a t  is o n e  a r e a  w h e r e  
l i a b i l i t y  s h o u l d  b e  i m p o s e d  on d i r e c t o r s  a n d  m a n a g e r s .  But 
t h a t ' s  a s p e c i a l  i n s t a n c e .  T h a t ' s  a n  i n s t a n c e  w h e r e  a f o r m  of 
i n s u r a n c e  is r e q u i r e d  by law to be  o b t a i n e d ,  a n d  t h e r e  y o u  w o u l d  
b e  h a v i n g  a s p e c i f i c  s a n c t i o n  for f a i l u r e  to do s o m e t h i n g  t h a t ' s  
a l r e a d y  r e q u i r e d .  I see t h a t  as a d i f f e r e n t  s i t u a t i o n  th a n  
p r o t e c t i o n  of g e n e r a l  c r e d i t o r s .

C O W D E R Y :  O n  m y  q u e s t i o n  I a s k e d  a b o u t  the c o r p o r a t e
s h i e l d  of s o m e  f o r e i g n  c o r p o r a t i o n s ,  do y o u  t h i n k  t h a t  c o u l d  be 
p e n e t r a t e d ,  s t o c k h o l d e r s  of f o r e i g n  c o r p o r a t i o n s  u n d e r  t h i s ?

H E N D E R S O N :  Yes, I do. T h e r e  a g a i n  t h i s  is not b a s e d  on 
a t h o r o u g h  r e a d i n g  a n d  a t h o r o u g h  a n a l y s i s  of the bill. T h e  
q u e s t i o n  t h a t  s h o u l d  be a d d r e s s e d ,  in my  o p i n i o n ,  is w h e t h e r  or 
n o t  t h e r e  is a n y  r e a s o n  or a n y  n e e d  to  t r e a t  f o r e i g n  c o r p o r a t i o n s  
or s t o c k h o l d e r s  of f o r e i g n  c o r p o r a t i o n s  d i f f e r e n t l y  f r o m  d o m e s t i c  
c o r p o r a t i o n s .

F U R N A C E :  T h a n k  you, Mr. C h a i r m a n .  O n e  of the c o n c e r n s  
is th a t  o f f i c e r s  a n d  d i r e c t o r s  of s o m e  f o r e i g n  c o r p o r a t i o n s  m a y  
be o u t s i d e  of the j u r i s d i c t i o n  of the A l a s k a  cour t s ,  can y o u  see 
t h i s  a s  p o s i n g  a p o t e n t i a l  p r o b l e m ?

H E N D E R S O N :  N o t  r e a lly. T h e y  a r e  sub j e c t ,  the f o r e i g n  
c o r p o r a t i o n  is s u b j e c t  to j u r i s d i c t i o n  of this c o u r t  if the 
c o r p o r a t i o n  is d o i n g  b u s i n e s s  in A l a s k a .

F U R N A C E :  E x c u s e  me, I ' m  sorry, I s h o u l d  h a v e  r e f e r r e d  
s p e c i f i c a l l y  to the s e c o n d a r y  l i a b i l i t y  in b e i n g  a b l e  to h o l d  the 
o f f i c e r s  a n d  d i r e c t o r s  of a f o r e i g n  c o r p o r a t i o n  w h o  m a y  n o t  be 
s u b j e c t  to the j u r i s d i c t i o n  of A l a s k a  c o u r t s ,  I s h o u l d  c l a r i f y  
t h a t .

H E N D E R S O N :  N o w  you a r e  a s k i n g  a l a w y e r  to do s o m e t h i n g  
t h a t  h e  n e v e r  l i k e s  to do, w h i c h  is to g i v e  a l e g a l  o p i n i o n  off 
the t o p  of h i s  h e a d .  My  o p i n i o n ,  my i n i t i a l  o p i n i o n ,  is t h a t  
p r o b a b l y  s h o u l d  t h i s  s t a t u t e  be p a s s e d ,  A l a s k a  w o u l d  h a v e  
j u r i s d i c t i o n  over the d i r e c t o r s  or p e o p l e  p e r s o n a l l y  t h r o u g h  our 
l o n g - a r m  s t a t u t e .  T h e r e  a g a i n  t h a t ' s  g o i n g  to ta k e  so m e  c a s e  l a w  
to d e t e r m i n e  s p e c i f i c a l l y ,  a n d  I ' m  s u r e  th a t  it w o u l d  be 
c h a l l e n g e d .  A n d  the S t a t e  S u p r e m e  C o u r t  u l t i m a t e l y  w o u l d  ru l e  on 
w h e t h e r  t h e r e  w a s  p e r s o n a l  j u r i s d i c t i o n  or not.

C O W D E R Y :  A r e  t h e r e  f u r t h e r  q u e s t i o n s ?  Rep. Liska.

L ISKA: T h a n k  you, Mr. C h a i r m a n .  Mr. H e n d e r s o n ,  I su r e  
t h a n k  y o u  for y o u r  i n p u t  on this. It ' s  v e r y  t h o r o u g h ,  "’he w a y  I 
r e a d  w h a t  y o u ' r e  t r y i n g  to te l l  us is t h a t  this is s c  r adical, 
this p i e c e  of l e g i s l a t i o n ,  t h a t  w e ' l l  h a v e  no ca s e  low to ba c k  it
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up. T h a t  w e ' r e  g o i n g  to end u p  w i t h  a lot, w e ' r e  i n v i t i n g  a lot 
of l a w s u i t s .  Is the w a y  I ' m  r e a d i n g  y o u ?

H E N D E R S O N :  T h e r e  again, l i k e  m y  p r e d e c e s s o r s ,  I d o n ' t
c l a i m  to be an e x p e r t  on the c o r p o r a t e  c o d e s  of the o t her
s t a t e s .  But f r o m  r e a d i n g  the c o m m e n t s  a n d  the l e t t e r  of
t r a n s m i t t a l  f r o m  the c o d e  r e v i s i o n  c o m m i s s i o n  to the c h a i r m a n ,  I 
g e t  the i m p r e s s i o n  t h a t  e v e n  t h o u g h  N e w  Y o r k  a n d  C a l i f o r n i a  are 
c o n s i d e r i n g  r e v i s i o n s  to t h e i r  c o r p o r a t e  code, t h e y  h a v e n ' t
a d o p t e d  t h i s  s t a t u t e  or t h i s  c o d e  a t  the p r e s e n t  time. A n d
n o b o d y  k n o w s  w h e t h e r  t h e y  w i l l  or not. S o  a t  the p r e s e n t  time it
is m y  u n d e r s t a n d i n g  t h a t  if t h i s  w e r e  a d o p t e d ,  m a n y  of the
e x c e o t i o n s  w o u l d  be n e w  l a w  a n d  w o u l d  be s t a n d i n g  o u t  t h e r e  for 
t he f i r s t  time,.

C O W D E R Y :  A r e  t h e r e  o t h e r  q u i c k  q u e s t i o n s  of the o t h e r  
t e l e c o n f e r e n c e  s i t e s  or o t h e r  c o m m i t t e e  m e m b e r s ?

K O P O N E N :  Yes, Mr. C h a i r m a n ,  t h i s  is Rep. K o p o n e n  in
F a i r b a n k s .  D o e s  the w i t n e s s  h a v e  a copy, or has he r e a d  the H o u s e  
a n d  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t ,  d a t e d  A p r i l  8 , 1983, the 
o f f i c i a l  c o m m e n t a r y  of the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .

H E N D E R S O N :  N o t  t h a t  I a m  a w a r e  of. I' v e  r e a d  a l o t  of 
t h i n g s  r e c e n t l y ,  b u t  I d o n ' t  b e l i e v e  t h a t ' s  one of them.

K O P O N E N :  I b e l i e v e  t h e r e  w i l l  be a c o p y  there. Page 
64. A n d  I'll c o m m e n t  on the s t a t u t o r y  r e s t r a i n t s  a n d  the e v a s i o n  
of c o r p o r a t e  a s s ets, w h i c h  is, of c o u r s e ,  you m e n t i o n e d  . . .
W e ' v e  h a d  i n f o r m a t i o n  a b o u t  a n u m b e r  of h a v i n g  s t a t u t e s  to g o v e r n  
t h a t  is p e r h a p s  d e s i r a b l e ,  w h e t h e r  t h e s e  a r e  the d e s i r a b l e  on e s  
or n o t 0 B u t  the a b s e n c e  of th i s  k i n d  of i n f o r m a t i o n  s e e m s  to 
c r e a t e  j u s t  as m a n y  suits.

H E N D E R S O N :  W e l l ,  I t h i n k  t h e  p o i n t  that I am t r y i n g  to 
m a k e  a n d  s o m e  of the w i t n e s s e s  b e f o r e  m e  h a v e  b e e n  m a k i n g  w i t h o u t  
c o m i n g  r i g h t  out a n d  s a y i n g  it, is t h a t  a n y t i m e  th a t  y o u  h a v e  a 
s t a t u t e ,  c e r t a i n  p o r t i o n s  of it a r e  g o i n g  to oe s u b j e c t  to 
i n t e r p r e t a t i o n  in the c o u r t s .

K O P O N E N :  A b s e n c e  in the s t a t u t e s  s e e m s  to do the same
thing.

H E N D E R S O N :  T h a t ' s  true. But c a s e  law is, or w h a t  w e  
call c o m m o n  law, is b a s i c a l l y  p r e t t y  w e l l  e s t a b l i s h e d  a n d  has 
b e e n  e v o l v e d  o v e r  s e v e r a l  h u n d r e d  y e a r s .  In a c a s e  l i k e  this, 
y o u ' r e  c h a n g i n g  w h a t  is r e f e r r e d  to a s  the c o m m o n  law, a n d  y o u ' r e  
n o t  s i m p l y  c o d i f y i n g  or i m m o r t a l i z i n g  by the l e g i s l a t u r e  e x i s t i n g  
c o m m o n  law. You are c r e a t i n j  l a w  w h i c h  is c o n t r a r y  to e x i s t i n g  
c o m m o n  law. A n d  w h e n e v e r  y o u  do that, you c r e a t e  p o t e n t i a l  c o u r t  
c a s e s  w h e r e  the s p e c i f i c  l a n g u a g e  a n d  the i n t e r p r e t a t i o n  of the 
s t a t u t e s  is a m a t t e r  for the c o u r t s  to d e t e r m i n e .
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K O P O N E N :  H a v e  y o u  r e a d  the W e s t e r n  C a l i f o r n i a
s t a t u t e s ?

H E N D E R S O N :  No, I h a v e  not.

K O P O N E N :  T h e s e  do s e e m  to be d r a w n  in p a r t  f r o m  the 
s t a t u t e s  t h a t  w e ' v e  b e e n  . . .

H E N D E R S O N :  T h e r e  a g a i n  I d o n ' t  c l a i m  to be an e x p e r t  in 
t he m a t t e r ,  b u t  i t ' s  my u n d e r s t a n d i n g  f r o m  r e a d i n g  t h i s  s i n g l e  
d o c u m e n t  t h a t  p o r t i o n s  of the C a l i f o r n i a  s t a t u t e  a r e  i n c l u d e d  in 
this, b u t  t h a t  th i s  d o e s  g o  f a r t h e r  in s o m e  r e s p e c t s  th a t  the 
C a l i f o r n i a  c o d e  as it now exists.

B U S S E L L :  A r e  t h e r e  f u r t h e r  q u e s t i o n s  f r o m  a n y  p e o p l e  on 
the t e l e c o n f e r e n c e  n e t w o r k  or o t h e r  c o m m i t t e e  m e m b e r s ?  If not, 
j u s t  b e f o r e  y o u  leave, Mr. H e n d e r s o n ,  can I ask y o u  j u s t  a c o u p l e  
of q u e s t i o n s ?  H o w  l o n g  h a v e  y o u  l i v e d  in A l a s k a  a n d  p r a c t i c e d  
law h e r e ?

H E N D E R S O N :  I ' v e  l i v e d  in A l a s k a  23 y ^ a r s .  I've
p r a c t i c e d  l a w  s i n c e  1975.

B U S S E L L :  A n d  o n e  m o r e  q u e s t i o n ,  Roger. O u t  of all of
these, y o u  m e n t i o n e d  y o u  r e p r e s e n t  a n u m b e r  of c o r p o r a t i o n s .  How 
m a n y  of t h o s e  c o r p o r a t i o n s  do y o u  sit on as a b o a r d  m e m b e r ?  A n d  
g e n e r a l l y ,  t h a t ' s  the p r a c t i c e  of a n  a w f u l  lot of a t t o r n e y s
here.

H E N D E R S O N :  It is. It's o,ie t h a t  I t r y  to avoid. I
g i v e  c o u n s e l  to the b o a r d  of d i r e c t o r s  f r e q u e n t l y ,  as a b o a r d  a n d  
i n d i v i d u a l l y .  A n d  I g i v e  l egal c o u n s e l  to the m a n a g e r s  and
o f f i c e r s .  A s  a m a t t e r  of my p e r s o n a l  p r a c t i c e ,  I a t t e m p t  to 
a v o i d  b e c o m i n g  a b o a r d  m e m b e r  m y s e l f .

B U S S E L L :  T h a t  a n s w e r  w a s  a n t i c i p a t e d .  O u t  of a l l  of
t h e s e  f o l k s  th a t  y o u  represent,, h o w  m a n y  of them, w h a t  ki n d  of a 
p e r c e n t a g e  w o u l d  y o u  say h a v e  m e m b e r s  th a t  c a r r y  0 & E
i n s u r a n c e ?

H E N D E R S O N :  Y o u  me a n  for the p e r s o n a l  l i a b i l i t y  of
o f f i c e r s  a n d  d i r e c t o r s  to c r e d i t o r s ?

B U S S E L L :  No, no. A  lot of these, I d o n ' t  know, you
s a i d  y o u  r e p r e s e n t e d  m i d d l e  of the r o a d  cl i e n t s ,  a r e  t h e r e  a
n u m b e r  of t h e s e  c o r p o r a t i o n s  t h a t  y o u  r e p r e s e n t  w h e r e  0 & E
i n s u r a n c e  is c a r r i e d ?

H E N D E R S O N :  I ' m  n o t  a w a r e  of any.

B U S S E L L :  I t h i n k  t h a t ' s  a n  i m p o r t a n t  s t a t e m e n t  to be
m a d e  here. A n d  if y o u  r e p r e s e n t  a l a r g e  b l o c k  of w h a t  you
c o n s i d e r  m i d d l e  c o r p o r a t e ,  a n d  no o n e  p r e s e n t l y  c a r r i e s  0 & E
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i n s u r a n c e ?

H E N D E R S O N :  N o t  to m y  k n o w l e d g e .  T h e r e  a g a i n  y o u  m u s t  
r e m e m b e r  t h e  m a j o r i t y  of the c o r p o r a t i o n s  w h i c h  I do r e p r e s e n t  
h a v e  t h r e e  or f e w e r  s h a r e h o l d e r s .

B U S S E L L :  W h e r e ,  in y o u r  o p i n i o n  b e c a u s e  y o u ' v e
p r a c t i c e d  l a w  h e r e  so long, is t h e  l i n e  g e n e r a l l y  d r a w n  for 0 & E 
i n s u r a n c e ?  Is it b e c a u s e  of the a c t i v i t y  of the c o r p o r a t i o n  that 
it is i n v o l v e d  in, or the s i z e  of the c o r p o r a t i o n ?

H E N D E R S O N :  G e n e r a l l y ,  the s i z e  of the c o r p o r a t i o n ,
w o u l d  be m y  o p i n i o n .  I b e l i e v e  t h a t  w o u l d  b e  m o r e  of a
d e t e r m i n i n g  f a c t o r  t h a n  the n a t u r e .  T h e  larger c o r p o r a t i o n s  
w o u l d  be m u c h  m o r e  l i k e l y  to o b t a i n  t h a t  for their o f f i c e r s  a n d  
d i r e c t o r s  th a n  the s m a l l e r  ones.

B U S S E L L :  I d o n ' t  k n o w  h o w  far into tax l a w  you go, but 
is 0 & E i n s u r a n c e  w h e n  it ' s  c a r r i e d  by a c o r p o r a t i o n  a tax 
d e d u c t i b l e  i t em?

H E N D E R S O N :  W e l l ,  I do not h a v e  a s p e c i a l t y  in taxes, 
a n d  I t h i n k  I'd oe t t e r  d e c l i n e  to a n s w e r  t h a t  if y o u  d o n ' t  mind, 
C h a r l i e .

B U S S E L L :  Mr. H e n d e r s o n ,  I c e r t a i n l y  t h a n k  y o u  for
t a k i n g  the time o u t  of y o u r  F r i d a y  to c o m e  down h e r e  a n d  s h a r e  
t h o s e  c o m m e n t s  so o p e n l y  w i t h  the c o m m i t t e e .  I've a lot of 
q u e s t i o n s  I c o u l d  p r o b a b l y  a s k 7 b u t  t h e r e  are a n  a w f u l  lot of 
p e o p l e  to go. O n c e  ag a i n ,  I r e a l l y  a p p r e c i a t e  y o u  c o m i n g  down.

H E N D E R S O N :  W ell, I a p p r e c i a t e  y o u r  m e m b e r s  for the
o p p o r t u n i t y  to speak.

C O W D E R Y :  Rep. W e n d t e .

W E N D T E :  I r e q u e s t  that the c o m m i t t e e  s t a f f  g e t  in t ouch
w i t h  the D e p a r t m e n t  of C o m m e r c e  a n d  g e t  the da t a  in t e r m s  of the
si z e  of c o r p o r a t i o n s .  I t h i n k  t h a t ' l l  be an i m p o r t a n t  a s p e c t  of 
j u d g i n g  t h e  i m p a c t  of this s t a t u t e .  B u t  I s u s p e c t  as he said, as 
a m a t t e r  fact he w a s  p r o b a b l y  c o n s e r v a t i v e  w h e n  h e  s a i d  ju s t  a
m a j o r i t y  of t h e m  are j u s t  t h e s e  t h r e e  or four p e o p l e .  A n d  I
w o u l d  e x p e c t  the D e p a r t m e n t  of C o m m e r c e  w o u l d  be a b l e  to c r a n k  
t h a t  o u t  for us.

C O W D E R Y :  W e  w i l l  m a k e  t h a t  effort. I ' m  n o t  c e r t a i n
that t h e y  h a v e  that;. . .before, but I'll m a k e  t h a t  effo r t .  The
n e x t  p e r s o n  on the l i s t  is Mr. J o h n  A b b o t t .

A B B O T T :  If I c o u l d  d e f e r  to P r o f e s s o r  D a n i e l  F e s s l e r
a n d  ask hi.-' to m a k e  c o m m e n t s  o n  s o m e  of the i s s u e s  t h a t  h a v e
b e e n  raised,
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W E N D T E :  If w e  re g o i n g  to ta l k  ti m e  a v a i l a b l e ,  I
tho»; jht the p r i n c i p a l  pur^ jse of t h i s  w a s  to h e a r  the p e o p l e  in
A n c n o r a g e  that w a n t e d  to c o m m e n t  e s s e n t i a l l y  on h i s  w o r k .  A n d  it 
m i g h t  be g o o d  to ask if those, I n o t i c e  p e o p l e  w a l k i n g  o u t  as 
w e ' v e  g o n e  t h r o u g h  the m o r n i n g ,  t h e r e  m a y  be t h o s e  w h o  m i g h t  n o t  
be a b l e  to t e stify.

C O W D E R Y :  I w a s  j u s t  t r y i n g  t o  go t h r o u g h  the l i s t  as it
w a s  w r i t t e n  down. I d i d n ' t  m e a n  to p r e e m p t  a n y o n e .  I w o u l d
l e a v e  t h a t  d i s c r e t i o n  to, I t h i n k  t h a t  is true t h a t  Mr. F e s s l e r  
a n d  Mr. A b b o t t  !.’v e  b o t h  b e e n  i n v o l v e d ,  a n d  t h e y ' r e  h e a r  to 
l i s t e n  as m u c h  as =

A B B O T T :  ; <.*■ , Rep. W e n d t e ,  w e  a s k  to  let e v e r y b o d y
e l s e  t e s t i f y  firs >,*■■■V' • in . . .

C O W D E R Y :  . us j u s t  g o i n g  d o w n  t h r o u g h  the list, I 
a p p r e c i a t e  y o u r  . . .

A B B O T T :  W e ' d  l i k e  to t e s t i f y  w h e n  e v e r y b o d y  e l s e  h a s  
h a d  a n  o p p o r t u n i t y  to t e s t i f y ,  Mr. C h a i r m a n .

V O I C E :  A n y  a t t o r n e y  w a n t s  the la s t  word, Mr. C h a i r m a n .

C O W D E R Y :  The n e x t  one, R i c h a r d  ketson.

P.OSTEN: T h a n k  you, Mr. C h a i r m a n .  T h e  n a m e  is R i c h a r d ,  
Dick R o s t e n ,  I'm on t h e  task f o r c e  for the b u s i n e s s  l a w  s e c t i o n  
in the bar also, a n d  h a v e  b e e n  in p r i v a t e  p r a c t i c e  h e r e  for
a p p r o x i m a t e l y  s e v e n  y e a r s ,  r e p r e s e n t i n g  bo t h  l a r g e  a n d  s m all 
c o r p o r a t i o n s ,  a n d  i n d i v i d u a l s  a n d  p a r t n e r s h i p s  a n d  j o i n t
v e n t u r e s .  I t h i n k  it ' s  a g o o d  t h i n g  t h a t  the c o d e  r e v i s i o n
c o m m i s s i o n  took a l o o k  at our s t a t u t e s  a n d  m a d e  s e v e r a l  
r e c o m m e n d a t i o n s .  T h e r e  a r e  t h i n g s  w h i c h  t h e y  h a d  r e c o m m e n d e d  
w h i c h  I t h i n k  s h o u l d  be a d o p t e d ,  a n d  t h e r e  a r e  o t h e r  t h i n g s  w h i c h  
I t h i n k  s h o u i d  a t  l e a s t  be t h o u g h t  a b o u t  so m e  m o r e  b e f o r e  a 
d e c i s i o n  is made. So I w o u l d  j o i n  the o t h e r  m e m b e r s  of the task 
f o r c e  w h o  h a v e  a s k e d  for an  a d d i t i o n a l  30 days. T h e r e  are so m e  
t h i n g s  w h i c h  w e ' v e  h a d  a c h a n c e  to focus, a n d  t h e r e  a r e  s o m e
t h i n g s  w h i c h  w e  h a v e n ' t .

I h a d  l u n c h  w i t h  o n e  c l i e n t  y e s t e r d a y  a n d  d i n n e r  w i t h  
a n o t h e r  c l i e n t  l a s t  n i g h t  a n d  w a s  d i s c u s s i n g  s o m e  of t hese 
p r o v i s i o n s .  A n d  the b i g  one w h i c h  h i t s  t h e m  is this s e c o n d a r y  
l i a b i l i t y  issue. I t h i n k  it p o t e n t i a l l y  has a c h i l l i n g  e f f e c t  on 
e c o n o m i c  d e v e l o p m e n t  in the state. P e o p l e  a r e  w i l l i n g  to put up 
so m u c h  c a p i t a l  but p e r h a p s  n o  m o re. A n d  t h e y  a r e  g o i n g  a t  ri s k  
by p u t t i n g  up t h a t  c a p i t a l  to s t a r t  w i t h .  A n d  in s o m e  s i t u a t i o n s  
if t h e y  g o  to a bank, t h e y  p r o b a b ' y  a r e  g o i n g  to h a v e  to p u t  a 
p e r s o n a l  g u a r a n t e e  d o w n  in additio:.. So they a r e  at  risk there. 
T h e r e  is risk, d i f f e r e n t  p a r t i e s  a r e  g o i n g  to h a v e  to take the 
risk. It ' s  a p u b l i c  p o l i c y  d e c i s i o n  j u s t  w h e r e  y o u  w a n t  to p l a c e  
the risk. If y o u  p u t  a $ 2 5 , 0 0 0  m i n i m u m  c a p i t a l i z a t i o n
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r e q u i r e m e n t  i n t o  the c o r p o r a t i o n  code, y o u ' r e  e f f e c t i v e l y  d e n y i n g  
p e o p l e  w h o  d o n ' t  h a v e  $ 2 5 , 0 0 0  the o p p o r t u n i t y  to u t i l i z e  a
c o r p o r a t i o n .  A n d  I ' m  n o t  s a y i n g  i t ' s  g o o d  or b a d  n e c e s s a r i l y .  I
j u s t  w a n t  y o u  to be a w a r e  of the i m p a c t  of that.

T h e  D e p a r t m e n t  of C o m m e r c e  w a s  m e n t i o n e d  a few m i n u t e s
ago. I w a s  c u r i o u s  w h e t h e r  a n y o n e  on the c o d e  r e v i s i o n
c o m m i s s i o n  a s k e d  the D e p a r t m e n t  of C o m m e r c e  as to w h a t  t h eir 
t h o u g h t s  as to w h a t  w a s  n e e d e d .  O n  the s e c o n d a r y  l i a b i l i t y ,  it 
s e e m s  to h i t  on p r o t e c t i n g  c r e d i t o r s .  W e r e  c r e d i t o r s  a s k e d  if
t h e y  felt, w h e r e  d i d  the i n i t i a t i v e  c o m e  f r o m  for t h a t ?  T h e  b o d y
of law, I t h i n k  i t ' s  v e r y  g o o d  t h a t  A l a s k a  be a b l e  to d r a w  o n  a 
b o d y  of c a s e  l a w  e l s e w h e r e .  W e  a r e  a y o u n g  state. A  l o t  of the 
i s s u e s  t h a t  we  f a c e  h a v e  b e e n  f a c e d  in o t h e r  s t a tes. A  l o t  of 
p e o p l e  d e v o t e  a l o t  of time a n d  m o n e y  to those, a n d  it ' s  
s e n s e l e s s  to r e i n v e n t  t h e  w h e e l  u p  here. So if we  c a n  d r a w  on 
the l a w  of o t h e r  s t a t e s  w i t h  s i m i l a r  s t a t u t o r y  p r o v i s i o n s ,  I
think t h a t ' s  far the b e t t e r .

S o m e  of the p e o p l e  on our ta s k  f o r c e  r e f e r r e d  to this 
t h i n g  as  t h e  l a w y e r s  r e l i e f  act. W e l l ,  w e  a r e  n o t  l o o k i n g  for 
w a y s  to m ake, h a v e  m o r e  b u s i n e s s  m a k e  m o r e  m o n e y  u n d e r  this, I 
t hink a l o t  of us, if t h e y  a r e  s e n s i b l e  c h a n g e s ,  t h a t ' s  fine. 
But w e  d o n ' t  w a n t  to m a k e  w o r k  for o u r s e l v e s  and h a v e  our c l i e n t s  
s p e n d  m o n e y  on us. T h a t ' s  n o t  w h a t  w e  v i e w  our w o r l d  as a 
c o m m e r c i a l  lawyer.

T h e  q u e s t i o n s  w a n  r a i s e d  e a r l i e r  a b o u t  p i e r c i n g  the 
c o r p o r a t e  v e i l  of a f o r e i g n  c o r p o r a t i o n .  You c a n  p i e r c e  the 
c o r p o r a t e  ve i l  of any c o r p o r a t i o n  if the p r o p e r  f a c t s  a r e  t h e r e  
r e g a r d l e s s  of w h e t h e r  i t ' s  d o m e s t i c .  A s  a p r a c t i c a l  m a t t e r ,  it 
m a y  be m o r e  d i f f i c u l t  to f i n d  out s o m e  of the f a c t s  a n d  be m o r e  
e x p e n s i v e  to get a t  the fa c t s .  A n d  e v e n  if y o u  g e t  a j u d g m e n t  
a g a i n s t  s o m e b o d y  e l s e  a n d  f o r c i n g  a j u d g m e n t  to a n o t h e r  
j u r i s d i c t i o n ,  it can be m o r e  d i f f i c u l t ,  if n o t  i m p o s s i b l e .  A n d  
if y o u  h a v e  a $ 2 5 , 0 0 0  j u d g m e n t ,  for i n s t a n c e ,  you m a y  or m a y  n o t
be a b l e  to f i n d  s o m e b o d y  w h o  is g o i n g  to go c h a s e  a f t e r  their
a s s e t s  in a d i f f e r e n t  state.

A l s o  m e n t i o n e d  e a r l i e r  w a s  w h e r e  r e cords, c o r p o r a t e
r e c o r d s  of the c o r p o r a t i o n s  a r e  kept. S o m e  c l i e n t s  I h a v e  a r e  
v e r y  g o o d  a b o u t  k e e p i n g  u p  the c o r p o r a t i o n  a n d  t h e y  h a v e  g o o d  
r e c o r d  k e e p i n g .  T h e y  k e e p  t h e i r  c o r p o r a t e  books. O t h e r  c l i e n t s  
of m i n e  s a y  t h a t ' s  w h a t  I h i r e  y o u  for, I w a n t  y o u  to do it
b e c a u s e  at l e a s t  I k n o w  w h e r e  it is. Y o u ' r e  o r g a n i z e d  for t h a t  
a nd I ' v e  g o t  o t h e r  t h i n g s  to w o r r y  about. I t h i n k  t h a t ' s  
s o m e t h i n g  th a t  s h o u l d  be l e f t  in the d i s c r e t i o n  of the i n d i v i d u a l  
client.

I t h i n k  a lot of the i s s u e s  as I' v e  l o o k e d  at  this, I 
f i r s t  b e c a m e  a w a r e  of t h e  bill, by the wa y ,  at the bar c o n v e n t i o n  
w h e r e  P r o f e s s o r  F e s s l e r  m a d e  a p r e s e n t a t i o n  a n d  q u i t e  f r a n k l y  I 
t hink w h e n  w e  h e a r d  it w a s n ' t  g o i n g  a n y w h e r e  l a s t  y e a r  in the



l e g i s l a t u r e ,  w e  d i d n ' t  p a y  th a t  m u c h  a t t e n t i o n  to it. N o t  u n l i k e  
th e  r e v o l u t i o n a r i e s  d u r i n g  the A m e r i c a n  wa r ,  u n t i l  it s t a r t s  to 
a f f e c t  y o u r  p o‘‘ket bo o k .  Y o u  d o n ' t  p a y  t h a t  m u c h  a t t e n t i o n  to 
c h a n g e  c o m i n g  d o w n  the road. I t ' s  h e r e  now. I t h i n k  it does 
d e s e r v e  a t t e n t i o n ,  a n d  I t h i n k  it d o e s  d e s e r v e  the r e p o r t  of the 
ta s k  f o r c e  so t h a t  y o u  h a v e  the o p p o r t u n i t y  to c o n s i d e r  that.

T h e r e  are a n u m b e r  of i s s u e s  t h a t  t h e  c o d e  b r i n g s  to 
l i g h t  a n d  l e a v e s  up  the d e c i s i o n  of t h e  i n d i v i d u a l s  i n v o l v e d  in 
t h e  c o r p o r a t i o n ,  w h i c h  I t h i n k  is a g o o d  thing. It sa y s  t h e s e  
a r e  i s s u e s  t h a t  n e e d  to be c o n s i d e r e d  a n d  u n d e r  our p r e s e n t  
s t a t u t o r y  s c h e m e ,  t h e y  not, y o u  d o n ' t  h a v e  to c o n s i d e r  them. It 
l e a v e s  the o p t i o n  to go o n e  w a y  or the o t h e r .  I t h i n k  t h a t ' s  a 
g o o d  thing. O n  the o t h e r  hand, I' v e  b e e n  in p r a c t i c e  h e r e  s e v e n  
y e a r s .  I r e p r e s e n t  b u s i n e s s e s ,  a n d  I' v e  n o t  r u n  i n t o  
i n s u r m o u n t a b l e  p r o b l e m s  u n d e r  the p r e s e n t  code. But I do t h i n k  
t h e r e  is a l o t  of, a l o t  l a c k i n g  in the p r e s e n t  code, a n d  I w o u l d  
c e r t a i n l y  h o p e  t h a t  a t  l e a s t  s o m e  of t h e s e  p r o v i s i o n s  w o u l d  be 
a d o p t e d .

L a s t l y ,  I'd j u s t  like to m e n t i o n  t h a t  as far as the 
a d v e r t i s e m e n t  in the n e w s p a p e r ,  I t h o u g h t  t h a t  w a s  e x c e p t i o n a l l y  
w e l l  d o n e  as o p p o s e  to a t i n y  legal ad t h i s  is s o m e t h i n g  th a t  
p e o p l e  w o u l d  r e a l l y  lo o k  a t  a n d  n o t i c e .  I c o m m e n d  y o u  for that.

C C W D E R Y : T h a n k  you. Rep. W e n d t e .

W E N D T E :  L i s t e n i n g  to y o u r  c o m m e n t s ,  y o u  m e n t i o n e d  y o u  
m e t  y o u r  c l i e n t  at l u n c h  y e s t e r d a y ,  I h a v e  to a c k n o w l e d g e  t h a t  
s o m e  of my c o r p o r a t e  r e c o r d s  a r e  on d i n n e r  n a p k i n s ,  a n d  not 
p a r t i c u l a r l y  w e l l  kept. I'd ask the q u e s t i o n  t h o u g h ,  h o w  m a n y  
a r e  on the t a s k  f o r c e ?  H o w  l a r g e  is the ta s k  f o r c e ?

R O S T E N :  W e  have, I t h i n k  ten. W e ' v e  b r o k e n  it d o w n  
i n t o  d i f f e r e n t  s u b c o m m i t t e e s  to l o o k  at d i f f e r e n t  s e c t i o n s .  
Again, as D i c k  B l o c k  m e n t i o n e d  e a r l i e r  h i t t i n g  t h e  e c o n o m i c  
i m p a c t  as  m u c h  as a n y t h i n g  else. A  s c h o l a r l y  r e v i e w  h a s  a l r e a d y  
b e e n  done. W e  d o n ' t  p r e t e n d  to w a n t  to do t h a t  ag a i n .  I t h i n k  
a l s o  th a t  two of t h e m  w o u l d  p u t  e v e r y o n e  a s l e e p .  O n e  is 
n e c e s s a r y ,  two of t h e m  w o u l d  be too m uch. T h e  p a r t i c u l a r  ta s k  
f o r c e  t h a t  I ' m  on is m e e t i n g  at 7:00 a.m. n e x t  M o n d a y  m o r n i n g  to 
go over this. I' v e  a s k e d  p e o p l e  to m a k e  s u r e  t h e y  r e v i e w  this 
s t a t u t e  b e f o r e  then, all s t a t u t e s .

W E N D T E :  A r e  a l l  ten m e m b e r s  f r o m  the A n c h o r a g e  a r e a ?

R O S T E N :  I b e l i e v e  so.

K E L L Y :  Yes, t h e y  a r e  c o n s i d e r i n g  the ti m e  i n v o l v e d .  We 
h a d  to g e t  a g r o u p  t h a t  w o u l d  g e t  t o g e t h e r  i m m e d i a t e l y  . . .

R O S T E N :  W e  t a l k e d  a l s o  a b o u t  h o p e f u l l y  g e t t i n g  i n p u t  
f r o m  the c h a m b e r  of c o m m e r c e .  A t  l e a s t  d r a w i n g  t h a t  to y o u r
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a t t e n t i o n ,  I ' l l  r e c o m m e n d  t h a t  also. W e  c a n  s p e a k  for our
c l i e n t ' s  i n t e r e s t s  or c o m e  to a s k  q u e s t i o n s ,  b u t  I t h i n k  it a l s o  
w o u l d  be v e r y  g o o d  if y o u  c a n  g e t  s o m e  d i r e c t  i n p u t  f r o m  b u s i n e s s  
p e o p l e  w i t h o u t  h a v i n g  to go t h r o u g h  l a w y e r s .

C O W D E R Y :  Yes, I h a d  p l a n n e d ,  in fact, w a s  g o i n g  to m a y  
c o n t r a c t  or h a d  b e e n  s c h e d u l e d  to c o n t a c t  t h e  c h a m b e r  a b o u t  th i s  
m a t t e r  today, but w e  w i l l .  M y  i n t e n t i o n  to h o l d  this, c o n t i n u e  
t h i s  m e e t i n g  on u n t i l  1:00 p.m., a n d  w e ' r e  g o i n g  to b r e a k  for 
l u n c h  a n d  t h e n  c o m e  b a c k  if w e  h a v e  m o r e  p e o p l e  to t e s t i f y .  But 
w e  do i n t e n d  to g e t  a h o l d  of the c h a m b e r .  Rep. U e h l i n g .

U E H L I N G :  T h a n k  you, Mr. C h a i r m a n .  O u s t  g o i n g  o v e r  the 
J o u r n a l  S u p p l e m e n t  here, a n d  a l e t t e r  t h a t  w a s  to B i l l  R a y  f r o m  
J o h n  A b b o t t ,  it w a s  s t a t e d  h e r e  t h a t  t h e  p r o p o s e d  A l a s k a  
C o r p o r a t i o n s  C o d e  is w h a t  t h e y  ca l l  a m i d d l e  of the r o a d  a t t e m p t  
here. M a y b e  y o u  c o u l d  c o m m e n t  on that, y o u  h a d  s a i d  t h a t  t h e r e  
w a s  s o m e  p r o b l e m s  in w h a t  y o u  saw t h a t  t h e y  h a d  p u t  f o r w a r d .  
M a y b e  y o u  c o u l d  c o m m e n t  on that.

R O S T E N :  I ' m  n o t  q u i t e  s u r e  t h a t  I f u l l y  u n d e r s t a n d .
It's m i d d l e  of the r o a d  in the s e n s e  t h a t  i t ' s  n o t  a l l  
s h a r e h o l d e r  o r i e n t e d  a n d  it's n o t  a l l  m a n a g e m e n t  o r i e n t e d .  I 
b e l i e v e  t h a t  w a s  t h e  i n t e n t .  A n d  t h a t  I t h i n k  is a g o o d
a p p r o a c h .  It ' s  a m o r e  d e t a i l e d  s t a t u t e  t h a n  m a n y  states, w h i c h
m a y  be a g o o d  or b a d  t h i n g  f r o m  the a m o u n t  of l i t i g a t i o n  w h i c h
m a y  or m a y  n o t  ensue. T h i s  m e a n s  to say, t h a t  in the a b s e n c e  of
a p r e c i s e  s t a t u t e  s o m e t i m e s  i s s u e s  d o n ' t  c o m e  to l i g h t  a n d  y o u  
can r e l y  on the c o m m o n  law w h i c h  has b e e n  d e v e l o p e d  ov e r  a c o u p l e
h u n d r e d  y e a r s .  O n  the o t h e r  hand, w h e n  y o u  p u t  t h i n g s  d o w n  in
s t a t u t e s ,  s o m e t i m e s  t h e y ' r e  a n s w e r e d  p r e c i s e l y  a n d  t h e r e  is n o t  
n e e d  to go to the c o u r t s .  O t h e r  t i m e s  y o u  get a v e r y  d e t a i l e d  
c o n s t i t u t i o n  as it w e r e ,  a n d  t h e n  y o u  w o r r y  a b o u t  w e l l  w h a t  if 
s o m e t h i n g  w a s n ' t  in there. W a s  it l e f t  o u t  on p u r p o s e .  U n l e s s  I 
t h i n k  y o u ' r e  t a l king a b o u t  a n o t h e r  c o n c e p t ,  m i d d l e  of the road. 
T h i s  is c e r t a i n l y  m o r e  d e t a i l e d  t h a n  a l o t  of c o r p o r a t i o n  c o d e  
s t a t u t e s .  But i t ' s  h a r d  to p r e d i c t  at t h i s  point, w h e t h e r  it's 
g o i n g  to m e a n  m o r e  or l e s s  l i t i g a t i o n  in t h e  f u t ure.

U E H L I N G :  T h a n k  you, Mr. C h a i r m a n .  A n d  a f o l l o w  up
q u e s t i o n ,  w e  t a l k e d  a bit a b o u t  c o r p o r a t i o n s  t h a t  w e r e  m o r e  
v e n t u r e  c a p i t a l  i n t e n s i v e ,  a n d  w e  a l s o  t a l k e d  a b o u t  e n t r e p r e n e u r s  
a n d  g e t t i n g  the m o r e  r i s k y  v e n t u r e s .  In y o u r  o p i n i o n  do y o u  fe e l  
t h a t  the p r o p o s e d  c h a n g e s  in the c o d e  a r e  r e a l l y  g o i n g  to l i m i t  
the v e n t u r e  c a p i t a l i s t s ,  the e n t r e p r e n e u r s  a n d  t h a t  k i n d  of 
t h i n g ?

R O S T E N :  I do t h i n k  it w i l l  as p r e s e n t l y  c o n s t i t u t e d .  
I'm a l s o  c o n c e r n e d  a b o u t  the l a r g e  c o r p o r a t i o n s  w h o  a r e  c o m i n g  in 
h e r e  to do m i n e r a l  d e v e l o p m e n t ,  w h o  w i l l  be s u b j e c t  to these, it 
m a y  h a v e  an i m p a c t  on them. I'm s e n s i t i v e  to the p o i n t  w h e r e  
p e o p l e  c a n  t r a c k  a c o r p o r a t i o n ,  they s h o u l d  be paid. O n e  of the 

r i s k s  y o u  have. T h a t ' s  a ri s k  t h e y  a r e  g e n e r a l l y  a w a r e  of is
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t h a t  it is a c o r p o r a t i o n  a n d  y o u  c a n  is s u e .  It d e p e n d s  on the 
m u s c l e  powe:c y o u  h a v e  in b a r g a i n i n g .  A  b a n k  h a s  e n o u g h  m u s c l e  
p o w e r  w h e n  y o u  go in to g e t  a l o a n  a n d  m a k e  y o u  p e r s o n a l l y  
g u a r a n t e e  t h e  loan. W h e t h e r  y o u  h a v e  t h a t  c a p a c i t y  w h e n  y o u ' r e  
m a k i n g  y o u r  o w n  c o n t r a c t  pith a c o r p o r a t i o n  is u p  to the 
p a r t i c u l a r  c i r c u m s t a n c e s .  Lo t h e r e  is n o  m a g i c  a n s w e r  w h i c h  is 
g o i n g  to p r o t e c t  e v e r y b o d y  a l l  the time. M y  o w n  f e e l i n g  is one 
p a r t i c u l a r  issue, a n d  I d o n ' t  w a n t  to p l a c e  t o o  m u c h  e m p h a s i s  on 
it, b u t  it is the e y e c a t c h e r  for e v e r y o n e ,  is t h a t  it is g o i n g  to 
h a v e  a c h i l l i n g  e f f e c t  a n d  it p e r h a p s  g o e s  too far in t h a t  
d i r e c t i o n .

C O W D E R Y :  Thar k y o u  v e r y  m u c h .  Sec. 96 0 of the b i l l  
e x e m p t s  o f f i c e r s  a n d  d i r e c t o r s  of m a n y  c o r p o r a t i o n s  u n d e r  the 
p r o v i s i o n s  of sec. 488. Do y o u  feel t h a t  c o n s t i t u t i o n  c o u l d  be, 
it w o u l d  s e e m  to m e  t h a t  c o r p o r a t i o n s  a n d  o f f i c e r s  w o u l d
c e r t a i n l y  c h a l l e n g e d  t h a t  s e c t i o n  in a court, if it e v e r  g o t  to 
c o u r t  u n d e r  the F o u r t e e n t h  A m e n d m e n t ,  do y o u  t h i n k  t h a t  c o u l d  be 
g o o d  j o b  s e c u r i t y  for a t t o r n e y s ,  or h o w  do y o u  l o o k  at t hat?

R O S T E N :  W e l l ,  I'd say v e r y  l i k e l y  t h a t  w o u l d  be
c h a l l e n g e d  a n d  y e s  it w o u l d  c r e a t e d  w o r k  for a t t o r n e y s .  A n d  no, 
I d o n ' t  kn o w  h o w  it w o u l d  co m e  out.

C O W D E R Y :  T h a n k  you. A n y  m ore, Rep. B u ssell.

B U S S E L L :  T h a n k  you, Mr. C h a i r m a n .  A r e  t h e r e  q u e s t i o n s
of, if t h e r e  a r e  none, I'd l i k e  to j u s t  a s k  y o u  the sa m e  q u e s t i o n  
I ' v e  a s k e d  m o s t  e v e r y o n e  else. H o w  l o n g  h a v e  y o u  be e n  in A l a s k a ,  
si r ?

R O S T E N :  S e v e n  ye a r s .

B U S S E L L :  S e v e n  years. A n d  d u r i n g  yo u r  t e s t i m o n y  y o u  
m e n t i o n e d  t h a t  u n d e r  p r e s e n t  s t a t u t e  if y o u  r e a l l y  g o t  a
l e g i t i m a t e  c l a i m  or if a c o r p o r a t i o n  in yo u r  o p i n i o n  h a s  a c t e d  
i m p r o p e r l y ,  y o u  can p i e r c e  the c o r p o r a t e  v e i l  a n d  go a f t e r  it if 
t h e r e  is e n o u g h  m o n e y  i n v o l v e d  in it . , . d e p e n d i n g  o n  the
a c t i o n  the c o r p o r a t i o n  is i n v o l v e d  in.

R O S TEN: Yes, it's a sad f a c t  of li f e  that o f t e n  t i m e s  
j u s t i c e  is w h a t  y o u  c a n  a f f o r d .  A n d  w h e t h e r  y o u  can p i e r c e  the
c o r p o r a t e  veil, it t a k e s  m o r e  w o r k  t h a n  if y o u  h a v e  j u s t  the
i n d i v i d u a l  o u t  t h e r e  o n  t h eir own. B u t  if y o u  get a j u d g m e n t  
a g a i n s t  s o m e b o d y ,  it ' s  n o t  w o r t h  m u c h  u n l e s s  th a t  p e r s o n  has 
m o n e y  too. A n d  the o t h e r  t h i n g  y o u  h a v e  to c o n s i d e r  is if you 
p i e r c e  the cor; o r a t e  veil, s o m e t i m e s  the p e r s o n ' s  g o i n g  to be run 
on a s s e t s  an< s o m e t i m e s  that p e r s o n ' s  g o i n g  to f o r m  a c o u p  
a n y w a y .

B U S S E L L :  I ' v e  d o n e  a l i t t l e  b i t  of b u s i n e s s  in A l a s k a  
ov e r  the y e a r s  as I ' v e  b e e n  h e r e  too. A n d  oft times as a 
b u s i n e s s m a n  y o u  h a v e  to look at w h o  y o u ' r e  g o i n g  a f t e r  a n d  d e c i d e
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w h e t h e r  it ' s  a risk of c o n t i n u i n g  y o u r  b u s i n e s s  ju s t  h o w  m u c h  
f u s s  y o u  stir up. You m a y  l o s e  y o u r  s h i r t  g o i n g  a f t e r  . . . I' v e  
. . . t h i s  p i e c e  of l e g i s l a t i o n  w e ' v e  g o t  h e re, I d o n ' t  r e a l l y
see c h a n g i n g  that, do y o u ?

R O S T E N :  No. I t h i n k  the b a s i c ,  w h e n  c l i e n t s  c o m e  i n t o  
m y  o f f i c e  a n d  a r e  u p s e t  a n d  w a n t  to c h a s e  a f t e r  s o m e b o d y .  I w a r n  
t h e m  t h a t  l i t i g a t i o n  is v e r y  e x p e n s i v e ,  it ' s  a h e a d a c h e  to l i v e  
w i t h  no m a t t e r  w h i c h  s i d e  y o u ' r e  on, a n d  y o u  o u g h t  to t h i n k  v e r y  
c a r e f u l l y  b e f o r e  y o u  p u r s u e  t h a t  c o u r s e .  T h o s e  b a s i c  d e c i s i o n s ,  
rules, s t i l l  n e e d  to be m a d e .  A n d  I r e c o m m e n d ,  I do s o m e  
b a n k r u p t c y  law a l s o  a n d  o n e  of the f i r s t  q u e s t i o n s  I ask p e o p l e  
is m a k e  s u r e  y o u ' r e  n o t  t h r o w i n g  g o o d  m o n e y  a f t e r  bad. T h o s e  
s o r t s  of d e c i s i o n s  w i l l  s t i l l  n e e d  to be m a d e  if this c o d e  w e r e  
a d o p t e d .

B U S S E L L :  I d o n ' t  see a n y o n e  on  t h i s  l i s t  f r o m  the c o u r t  
system, b u t  b e i n g  as y o u ' v e  p r a c t i c e d  l a w  h e r e  s e v e n  ye a r s ,  I 
p r e s u m e  y o u  p r a c t i c e d  law . . .can y o u  j u s t  g i v e  m e  an  e s t i m a t e  
f r o m  y o u r  p r o s p e c t i v e  of w h a t  th i s  w o u l d  do, t h i s  p i e c e  of 
l e g i s l a t i o n ' s  g o i n g  to do to the c a s e  l o a d  at the c o u r t s ,  as 
o p p o s e d  to p r e s e n t  s t a t u t e ?

R O S TEN: It w i l l  i n c r e a s e  it. It w i l l  i n c r e a s e  it
b e c a u s e  a n y  t i m e  y o u  a d o p t  a n e w  s t a t u t e ,  t h e r e  is m o r e  
u n c e r t a i n t y ,  t h e r e  is g o i n g  to be m o r e  l i t i g a t i o n  w h i c h  w i l l  
e nsue. W h e t h e r  in fi v e  y e a r s  time t h e r e  w o u l d  b e  m o r e  or le s s  
c a s e  l o a d  in the c o u r t s  is h a r d  to p r e d i c t  b e c a u s e  a f t e r  a 
c e r t a i n  n u m b e r  of y e a r s  w h e n  t h i n g s  h a v e  w o r k e d  all the w a y  u p  to 
the s u p r e m e  court, d e c i s i o n s  h a v e  c o m e  down, t h i n g s  b e c o m e  
c l a r i f i e d ,  a n d  this co d e  d o e s  s p e l l  o u t  a l o t  of t h i n g s  w h i c h  a r e  
n o t  m e n t i o n e d  or o t h e r w i s e  a m b i g u o u s  u n d e r  the p r e s e n t  code. 
It's a n e c e s s a r y  p a r t  of c h a n g e ,  a n d  I t h i n k  if the c o d e  o v e r a l l  
is a t h i n g  w o r t h w h i l e  a d o p t i n g ,  t h a t ' s  the p r i c e  s o c i e t y  pays. 
I 'm c h u c k l i n g  b e c a u s e  w h o ' s  g o i n g  to m a k e  m o n e y  d u r * u g  that. 
W ell, we  a l l  k n o w  w h o  m a k e s  m o n e y  d u r i n g  that. T h a t  is j u s t  a 
price, a n d  t h a t ' s  s o m e t h i n g  y o u  n e e d  to c o n s i d e r  g o i n g  in t o  
that.

B U S S E L L :  T h a t  a n s w e r ' s  a b o u t  l i k e  I t h o u g h t  it w o u l d  
co m e  out, too. B u t  y o u  k n o w  I t r y  to a v o i d  s a y i n g  t h a t  th i s  
p i e c e  of l e g i s l a t i o n  is a a l a w y e r s  r e l i e f  act, a l t h o u g h  . . .

R O S T E N :  W e ll, this, o n e  of the a t t o r n e y s  in our f i r m  
has a c a r t o o n  in his o f f i c e  w h i c h  I f i n d  v e r y  apt. It s h o w s  two 
f a r m e r s  a r g u i n g  over a c o w  a n d  a l a w y e r  in t h e  m i d d l e  m i l k i n g  the 
cow.

B U S S E L L :  L e t  me  ask y o u  o n e  m o r e  q u e s t i o n  a b o u t  th i s  
$ 25,000. I d o n ' t  kn o w  e x a c t l y  h o w  th a t  $ 2 5 , 0 0 0  w a s  r e a c h e d  at, 
w h e t h e r  it w a s  w i t h  a i d  of a d a r t  b o a r d  or what. A f t e r  this five 
y e a r s  p e r i o d ,  l e t ' s  j u s t  say w e  m a k e  u p  a s c e n a r i o  here, t h a t  
this t h i n g  is a d o p t e d  t o m o r r o w  a n d  w e  b e g i n  th i s  fi v e  y e a r s .  Is
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t h a t  $ 2 5 , 0 0 0  in y o u r  o p i n i o n  g o i n g  to b e  $100,000 in fi v e  y e a r s ?

R O S T E N :  I th i n k ,  b e c a u s e  it w o u l d  be i n c r e a s e d  s i m p l y  
b e c a u s e  of i n f l a t i o n  or for w h a t e v e r  r e a s o n  . „ .

B U S S E L L :  I n c r e a s e d  as a r e s u l t  of t h e s e  c a s e s  t h a t  are 
g o i n g  to c o m e  f o r w a r d  o u t  of t h i s  . . .

R O S T E N :  I s h o u l d  s a y  t h a t  t h e  f i v e  y e a r  p e r i o d ,  a n d  I 
g u e s s  o n e  e x c e p t i o n  to t h a t  is if t h i s  c o d e  w e r e  a d o p t e d  in its 
p r e s e n t  f o rm, t h e  n u m b e r  of c a s e s  w o u l d  n o t  d e c r e a s e  a f t e r  f i v e  
y e a r s  u n d e r  the $ 2 5 , 0 0 0 .  If t h e y  c a n  go a f t e r  s o m e b o d y  for 
$ 2 5 , 0 0 0 ,  y o u ' r e  g o i n g  to do. A n d  i n c r e a s i n g  it to $ 1 0 0 , 0 0 0  w o u l d  
i n c r e a s e  s l i g h t l y  the n u m b e r  of cases.

B U S S E L L :  I ' m  t r y i n g  to t h i n k  of t h e  f u t u r e  impact, or 
i m p a c t  on f u t u r e  l e g i s l a t u r e s .  If y o u  do this, o b v i o u s l y ,  or at 
l e a s t  if I w a s  out t h e r e  t r y i n g  to w h a c k  s o m e b o d y ,  I w o u l d  be 
p u t t i n g  p r e s s u r e  on l e g i s l a t o r s  to i n c r e a s e  t h a t  a m o u n t .  A n d  if 
I w e r e  a m e m b e r  of the bar a s s o c i a t i o n ,  I'd be p u t t i n g  p r e s s u r e  
o n  t h e m  to i n c r e a s e  t h a t  t u r k e y  so I c o u l d  get s o m e  d o u g h  to . .

R O S T E N :  W e l l ,  no, n o t  n e c e s s a r i l y .  I m e a n  I take
e x c e p t i o n  . . . C e r t a i n l y ,  s p e a k i n g  as  c o m m e r c i a l  l a w y e r ,  m y  job 
is to p r o t e c t  m y  c l i e n t s .  A n d  I r e p r e s e n t  c l i e n t s  on bo t h  
sides. A n d  w h a t  I t h i n k  is r e a s o n a b l e  is j u s t  that. L o o k  a t  the 
p o l i c y  b e h i n d  the s t a t u t e ,  t h a t ' s  a s o c ial, p h i l o s o p h i c a l  
d e c i s i o n  to r e a c h  w h a t  a m o u n t ,  a n d  I t h i n k  t h e r e  w o u l d  be j u s t  as 
m a n y  a t t o r n e y s  t r y i n g  to k e e p  the l i m i t  to $ 2 5 , 0 0 0  or to d e c r e a s e  
it to b e t t e r  p i o t e c t  t h e  c o r p o r a t e  c l i e n t s  as t h e r e  w o u l d  be on 
the o t h e r  side. I t h i n k  t h a t  if y o u  do p a s s  t h i s  p i e c e  of 
l e g i s l a t i o n  or s o m e t h i n g  th a t  c o m e s  o u t  of this, t h e n  it b e h o o v e s  
the l e g i s l a t u r e  to s t a y  v e r y  c l o s e l y  t u n e d  o v e r  the ne x t  s e v e r a l  
y e a r s  to the g o o d  t h i n g s  a n d  t h e  b a d  t h i n g s  a b o u t  the l e g i s l a t i o n  
as th e y  p r o v e  o u t  a n d  to be v e r y  w i l l i n g  to take a s e c o n d  l o o k  at 
it. A n d  n o t  say that, w e l l ,  w e ' v e  s p e n t  a lot of ti m e  a n d  
e f f o r t ,  n o w  our job is done, a n d  w e  d o n ' t  h a v e  to w o r r y .  A n d  I'm 
s u r e  t h e r e ' l l  be p e o p l e  l o b b y i n g  y o u  o n e  w a y  or the other.

B U S S E L u : T h a n k  you, sir. I d o n ' t  h a v e  a n y  f u r t h e r
q u e s t i o n s .  1 do t h a n k  y o u  for c o m i n g  d o w n  h e r e  a n d  s h a r i n g  yo u r  
c o m m e n t s  w i t h  us. Rep. W e n d t e .

W E N D T E :  I just, g i v e n  the o n e  q u e s t i o n  that, Rep.
F u r n a c e  I b e l i e v e  t h i s  m o r n i n g  d i s t r i b u t e d  a l e t t e r  f r o m  the 
c o u r t  s y s t e m  . . .

B U S S E L L :  Yes, I h a v e  it. A n d  t h a t ' s  the c o u r t  s y s t e m ' s  
o p i n i o n .  I'd l i k e  a n  a t t o r n e y ' s  o p i n i o n ,  p r a c t i c i n g  h e r e  for 
s e v e n  y e a r s ,  a n d  it g o e s  r i g h t  a l o n g  w i t h  mine. I t h i n k  t h a t  the 
n u m b e r  of c a s e s  w o u l d  p r o b a b l y  q u a d r u p l e ,  a n d  I t h i n k  in five 
y e a r s  th e y  w o u l d  p r o b a b l y  d o u b l e  again.
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R O S T E N :  I d o n ’t k n o w  t h a t  t h a t  w o u l d  n e c e s s a r i l y  be
t r u e  in fi v e  ye a r s .

V O I C E :  I ' m  s u r e  Mr. S n o w d e n  w o u l d  not h e s t i t a t e  to
p o i n t  o u t  a d d i t i o n a l  c a s e  l o a d s  in c o n s i d e r a t i o n  of h i s  b u d g e t ,
so, t h e y ’re n o t  k n o w n  to be too c o n s e r v a t i v e  in t h e i r  b u d g e t
r e q u e s t s .

B U S S E L L :  H e  m a y  w a n t  to r e v i s e  h i s  f i s c a l  n o t e  a f t e r
th i s  . . .

C O W D E R Y :  T h a n k  you. N e x t  p e r s o n  up, Mr. R e i t m a n .

V O I C E :  A  q u e s t i o n  h e r e  f r o m  C o m m i s s i o n e r  Bro w n .

C O W D E R Y :  Yes, Mr. Brown.

BROWN: Yes, thvink you, Mr. C h a i r m a n .  W h a t  I w a n t  to ask 
Mr. R o s t e n  w a s  o n e  q u e s t i o n .  A l s o  I :o u l d  j u s t  h o p e  t h a t  m e m b e r s  
of t h e  ta s k  f o r c e  w i l l  be in t o u c h  b o t h  w i t h  J o h n  A b b o t t  w h o  
l i v e s  in A n c h o r a g e  a n d  a l s o  C o m m i s s i o n e r  J e r r y  K u r t z ,  b e c a u s e  
J e r r y  is the d e s i g n e e  of the A l a s k a  B a r  A s s o c i a t i o n .  In fact, he 
is t h e i r  r e p r e s e n t a t i v e  on the co d e  r e v i s i o n  c o m m i s s i o n .  Mr. 
R o s t e n ,  I h o p e  y o u  kn o w  that. Y o u  m a y  k n o w  J e r r y  v e r y  w ell. I
ju s t  w a n t e d  to ask a b o u t  this m e n t i o n  of p r o b l e m s  of a b u r d e n  of
r e q u i r e m e n t  of i n s p e c t i o n  at the p l a c e  of b u s i n e s s .  A r e  y o u
r e f e r r i n g  to sec. 233 w h i c h  r e q u i r e s  the c o p y  of b y l a w s  to be a t  
the p l a c e  of b u s i n e s s ?

R O S T E N :  I w a s  r e f e r r i n g  to w h a t  R o g e r  H e n d e r s o n  w a s
r e f e r r i n g  to. A n d  I d o n ' t  h a v e  the s e c t i o n  n u m b e r  r i g h t  a t
hand. T h a t  w o u l d  be o n e  i n s t a n c e ,  yes.

B R O W N :  O.K. T h a t  w a s  the s e c t i o n  t h a t  h e  r e f e r r e d  to. 
I'm n o t  r e a l l y  s u r e  h o w  b u r d e n s o m e  it is to h a v e  a few d o z e n  
p l a c e s  for a d o c u m e n t  h a s  its h e a d q u a r t e r s  o f f i c e .  T h e  o t h e r  
thing, m a y b e  as a f o o t n o t e  eit h e r  for c o m m i t t e e  s t a f f  or for 
P r o f e s s o r  F e s s l e r  or s o m e t h i n g .  I s u g g e s t  t h a t  m a y b e  the 
r e s p o n s e  or c o m m e n t  on the N a t i v e  c o r p o r a t i o n s  in 960 m i g h t  hf /e 
a d i f f e r e n t  a n s w e r  a f t e r  1991. I d o n ' t  k n o w  if a n y b o d y ' s  l o o k e d  
into that. T h a t ' s  a l l  I have, Mr. C h a i r m a n .

C O W D E R Y :  O.K. T h a n k  you, Mr. B r o w n .  I'm s u r e  t h e  ta s k  
f o r c e  w i l l  be in c o n t a c t  w i t h  the code r e v i s i o n  board.

RO S T E N :  Yes, w e  will, a n d  t h a n k  y o u  for b r i n g i n g  t h a t  
to our a t t e n t i o n ,  again.

C O W D E R Y :  Stan, is it, it l o o k s  l i k e  a d o c tor, no.

R E I T M A N :  My n a m e  is S t a n  R e i t m a n ,  a n d  I'm an a t t o r n e y  
in A n c h o r a g e .  A n d  I ' v e  b e e n  h e r e  s o m e  t w e n t y  o d d  y e a r s ,  a n d  I
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h a v e  p r a c t i c e d  in t h i s  a r e a  for so m e  l e n g t h  and for s o m e  time. 
I ' d  ju s t  l i k e  to m a k e  a c o u p l e  of g e n e r a l  o b s e r v a t i o n s , if X may, 
w i t h o u t  g e t t i n g  too m u c h  in the s p e c i f i c s .

N u m b e r  one, t h e  e x i s t i n g  s t a t u t e  is n o t  b r o k e .  It 
ain't. I t h i n k  a n y  i m p l i c a t i o n  t h a t  A l a s k a  p i c k e d  u p  s o m e t h i n g  
off the s h e l f  t h a t  w a s  s o m e  so r t  of a b s u r d i t y ,  or s o m e  s o r t  of 
h a l f - b a k e d  c o r p o r a t i o n  c o d e  is ju s t  n o t  true. T h e  g e n e s i s  of the 
e x i s t i n g  s t a t u t e  w a s  d e v e l o p e d  in the '50s a n d  has b e e n  k e p t  up  
to d a t e  b y  a s e r i e s  of a m e n d m e n t s  over t h e  ye a r s ,  w h i c h  A l a s k a  
h a s n ' t  k e p t  u p  w i t h  u n f o r t u n a t e l y .  A n d  the p e o p l e  w h o  w o r k e d  o n  
t h a t  s t a t u t e  w e r e ,  c a m e  f r o m  a p r e t t y  d i v e r s e  g r o u p  T h e r e  w e r e  
a c a d e m i c s ,  t h e r e  w e r e  p r a c t i t i o n e r s ,  t h e r e  w e r e  p e o p l e  i n  the 
b u s i n e s s  w o r l d ,  t h e r e  w e r e  f i n a n c i a l  types, t h e r e  w e r e  
g o v e r n m e n t a l  p e o p l e .  A n d  the s t a t u t e  r e c e i v e d  w i d e s p r e a d  
a p p r o v a l  a n d  w a s  p i c k e d  u p  by A l a s k a .  [TAPE C H A N G E ]  . .
i n o v a t i o n ' s  sake. Y o u  d o n ' t  w a n t  to b e  d i f f e r e n t  j u s t  b e c a u s e  
y o u ' r e  in A l a s k a .  Y o u  w a n t  to be li k e  t h e  o t h e r  j u r i s d i c t i o n s .  
If a n y t h i n g ,  w e  w a n t  to e n c o u r a g e  c a p i t a l  to c o m e  in h e r e .  W e  
w a n t  to e n c o u r a g e  l e n d e r s  to c o m e  in. W e  w a n t  e n t r e p r e n e u r s  to 
c o m e  in. W e  d o n ' t  w a n t  to h a v e  so m e  s p e c i a l  s t a t u t e  in A l a s k a  
b e c a u s e  we  o s t e n s i b l y  h a v e  s p e c i a l  needs. W e  h a v e  s o m e  s p e c i a l  
needs* b u t  t h e y ' r e  n o t  t h a t  d i f f e r e n t  t h a n  t h e y  a r e  in O r e g o n ,  or 
N e w  York, or C a l i f o r n i a .  N o w  a d m i t t e d l y  in t h o s e  t w o  l a r g e  
states, p a r t i c u l a r l y  N e w  Y o r k  a n d  C a l i f o r n i a  w h e r e  t h e r e  a r e  
l i t e r a l l y  t h o u s a n d s  a n d  t h o u s a n d s  of c o m p e t i n g  forces, t h e y  h a v e  
t i n k e r e d  or d e v e l o p e d  t h e i r  o w n  p h i l o s o p h y .  B u t  t h e y  c a n  d o  it. 
T h e y  can go it a l o n e  to s o m e  extent. A l a s k a  d o e s n ' t  n e c e s s a r i l y  
w a n t  to do that. If y o u ' v e  ever d e a l t  w i t h  an  o u t s i d e  c o n c e r n  
t h a t  w a n t e d  to i n v e s t  in A l a s k a ,  a n d  t h e y  w a n t  to know s o m e t h i n g  
a b o u t  the c l i m a t e  in w h i c h  t h e y ' r e  g o i n g  to o p e r a t e ,  t h e y  w a n t  
p r e d i c t i b i l i t y . T h a t ' s  o n e  of the g o a l s  of a n y  law w r i t e r  or law 
g i v e r  or l a w  a c a d e m i c ,  or w h a t  h a v e  y o u  is p r e d i c t i b i l i t y .  A n d  
w e  w a n t  to be a b l e  to m o v e  f r e e l y  a c r o s s  s t a t e  lines.

N o w  w h e n e v e r  y o u ' v e  h a d  a q u e s t i o n  or i n q u i r y  f r o m  
s o m e b o d y  in a n o t h e r  j u r i s d i c t i o n ,  w h e t h e r  it w a s  a D a n k  or 
w h e t h e r  it w a s  a n  i n v e s t o r ,  or w h a t  h a v e  you, w e  w e r e  a b l e  to say 
we  h a v e  the M o d e l  C o r p o r a t i o n  A c t  in A l a s k a .  T h a t  w a s  r e c o g n i z e d  
a n d  s t o o d  us w e l l ,  in g o o d  s t e a d  as I say. S o  j u s t  g e t  o v e r  the 
m y t h  that, w e  d o n ' t  h a v e  s o m e t h i n g  t h a t ' s  w o r k i n g  b e c a u s e  i t ' s  n o t  
true. It h a s  w o r k e d .  Now, t h e r e  are p e o p l e  who, p a r t i c u l a r l y  in 
the l a s t  f e w  ye a r s ,  a n d  in regard, I k n o w  w i t h  the N a t i v e  
c o r p o r a t i o n s  w h o  h a v e  f o u n d  so m e  a r e a s  w h i c h  p r o b a b l y  n e e d  so m e  
b e e f i n g  up or s o m e  c h a n g e  or so m e  c l a r i f i c a t i o n .  A n d  I k n o w  t h a t  
a n u m b e r  of the p r a c t i t i o n e r s  w h o  w o r k  for t h e  N a t i v e  
c o r p o r a t i o n s  h a v e  p a r t i c i p a t e d  in this code, but t h e r e  a r e  m a n y  
o t h e r  p e o p l e  w h o  h a v e n ' t  u n f o r t u n a t e l y .

N o w  the s e c o n d  t h i n g  th a t  I t h i n k  is w o r t h y  of n o t e  is 
that t h e r e  d e f i n i t e l y  h a s  n o t  been a d e q u a t e  c o n s i d e r a t i o n  to the 
s m a l l  c o r p o r a t i o n s  or t h e  s m a l l  group, the m a  a n d  pa as it w a s  
r e f e r r e d  to here. In f a c t  I see in a d d i t i o n  to t h i s  l i a b i l i t y

- 44 -



m a t t e r  w h i c h  h a s  b e e n  t a l k e d  a b o u t  th i s  m o r n i n g  w h i c h  I t h i n k  is 
d e f i n i t e l y  g o i n g  to d i s c o u r a g e  a n y b o d y  f r o m  u s i n g  a c o r p o r a t i o n .  
J u s t  uo g i v e  y o u  a q u i c k  e x a m p l e .  If I w a s  g o i n g  to t a r t  an 
e n t e r p r i s e  t o m o r r o w ,  a n d  I w a n t  to hir s o m e  t a l e n t .  A n d  o n e  of 
t h e  i n d u c e m e n t s  for h i r i n g  t a l e n t  is to m a k e  t h a t  p e r s o n  an 
o f f i c i a l ,  a n  o f f i c e r ,  or to g i v e  that p e r s o n  s o m e  s t o c k  in the 
c o r p o r a t i o n ,  y o u ' d  be a chump, y o u ' d  be a fool, y o u  say, to 
a c c e p t  t h a t  a s s i g n m e n t .  I m e a n  y o u ' v e  g o t  to h a v e  y o u r  h e a d  
e x a m i n e d .  A n d  t h a t ' s  w h a t  y o u ' d  be f o i s t i n g  on u n s u s p e c t i n g  
p e o p l e  t h a t  are g o i n g  t o  go in t o  a s s i s t i n g  e n t r e p r e n e u r s .  Y o u  
k n o w  the c r e d i t o r s  a r e  b i g  boys. If y o u  a r e  in t h e  b u s i n e s s  of 
e x t e n d i n g  c r e d i t ,  w h e t h e r  y o u ' r e  a b a n k  or a m a t e r i a l m a n  or 
w h e t h e r  y o u ' r e  a l a w y e r  or a l u m b e r m a n  ir w h a t  h a v e  you, y o u  k n o w  
w h a t  it is to g r a n t  c r e d i t .  Y o u ' r e  s u p p o s e d  to i n v e s t i g a t e ,  
y o u ' r e  s u p p o s e d  m o n i t o r ,  y o u ' r e  t a k i n g  a risk, a n d  t h a t ' s  p a r t  of 
th e  ba l l  g ame. S c  all t h i s  g r e a t  c o n c e r n  a b o u t  the c r e d i t o r s  w h o  
a r e  b e i n g  c h e a t e d  h e r e  in A l a s k a ,  I t h i n k  is j u s t  so m u c h  
p o p p y c o c k .  T h e y ' r e  not. W e  h a v e  a d e q u a t e  t o o l s  to g e t  at  then. 
A n d  as i n d i c a t e d  t h i s  m o r n i n g ,  if t h e r e  is a n y  f r a u d  i n v o l v e d ,  
m i d d l v ' v  t h e r e  is a r o a d  to take, that i t ' s  d u e a b l e .  A g a i n ,  in 
th e  snu LI c o r p o r a t i o n  a r e a ,  or s m a l l  i n v e s t o r  area, o n e  of the 
t o o l s  . a t ' s  f r e q u e n t l y  u s e d  a n d  v e r y  e f f e c t i v e l y  u s e d  is a 
s h a r e h o l d e r ' s  a g r e e m e n t .  It's a t r e a t y  as r e f e r r e d  t o  in the 
c o m m e n t a r y ,  a t r e a t y  if y o u  w i l l .  W e l l ,  I d o n ' t  k n o w  w h a t ' s  
w r o n g  w i t h  a t r e a t y .  A n d  t h e  tre'.ty, if y o u  w i l l ,  if t h e r e  is 
u n a n i m i t y  a m o n g  the s h a r e h o l d e r s  is d e s i g n e d  to in e f f e c t  c r e a t e  
an o p e r a t i o n a l  f o r m  t h a t ' s  a k i n  to a p a r t n e r s h i p ,  w h i c h  is v e r y  
b e n e f i c i a l  to the s m a l l  o r g a n i z a t i o n .  W e  a r e  g o i n g  to h a v e  m u c h  
m o r e  d i f f i c u l t y  w i t h  that. W e  are g o i n g  to h a v e  a lot m o r e  
t r o u b l e  w i t h  it t h a t  w e ' v e  g o t  to v/ork t h r o u g h  t h e  a r t i c l e s  of 
i n c o r p o r a t i o n  as w a s  a l l u d e d  to t h i s  m o r n i n g .

For e x a m p l e ,  t h e r e  h a s  b e e n  a s w i n g  t o w a r d s  m o r e  
i n f o r m a l i t y  in t h a t  if y o u  h a v e  le s s  t h a n  t h r e e  s h a r e h o l d e r s  
un der e x i s t i n g  s t a t u t e ,  y o u  can h a v e  f e w e r  n u m b e r  of d i r e c t o r s .  
In o t h e r  w o r d s ,  y o u  g o t  two s h a r e h o l d e r s ,  y o u  can h a v e  two 
d i r e c t o r s .  If y o u  h a v e  o n e  s h a r e h o l d e r ,  y o u  can h a v e  one 
d i r e c t o r .  W e l l ,  t h a t ' s  b e e n  k n o c k e d  out. A n d  t h a t ' s  s y m p t o m a t i c  
of w h a t  I t h i n k  is t h e  f a i l u r e  to deal w i t h  the s m a l l  m a  a n d  pa 
c o r p o r a t i o n s ,  if y o u  w i l l .  I t h ink th i s  s t a t u t e  as it s t a n d s  is 
g o i n g  to d o  a g r e a t  d e a l  to d i s c o u r a g e  the use of c o r p o r a t i o n s .  
If t h a t ' s  w h a t  y o u  w a n t  to do fine. T h e  m o v e m e n t  in t h e  t a x  law 
is d e f i n i t e l y  t o w a r d s  t h e  p a r t n e r s h i p .  I m e an, n o w a d a y s  it i s n ' t  
as i m p o r t a n t  to use c o r p o r a t i o n s  for tax p u r p o s e s  as it u s e d  to 
be. B e c a u s e  to a g r e a t  e x t e n t  t here is w h a t  w e  call p a r i t y  n o w  
in the law. A n d  m a n y  of t h e  a d v a n t a g e s  th a t  y o u  c o u l d  p r o c u r e  
f r o m  a t a x  s t a n d p o i n t  a t  the c o r p o r a t e  l e v e l  is n o w  a v a i l a b l e  a t  
the u n i n c o r p o r a t e d  l e v e l .  A n d  as a l s o  as y o u  know, t h a t  for tax 
p u r p o s e s  n o w  the c o r p o r a t i o n  in the f o r m  t h e y  c a l l  the S 
c o r p o r a t i o n  is in e f f e c t  a p a r t n e r s h i p  for a l l  p r a c t i c a l  
p u r p o s e s .  But w h a t  y o u ' r e  d o i n g  h e r e  is y o u ' r e  t a k i n g  a w a y  the 
c o r p o r a t i o n  in its t r a d i t i o n a l  fo r m  as a m e a n s  of l i m i t i n g  
l i a b i t y  for the i n v e s t o r .  A n d  I m i g h t  a d d  the c o r p o r a t i o n  is a



v e r y  u s e f u l  tool for b r i n g i n g  p e o p l e  in a n d  out of o w n e r s h i p  a n d  
b r i n g i n g  t h e m  in a n d  o u t  of m a n a g e m e n t .

A t  a n y  rate, I t h i n k  t h a t  the s t a t u t e  d o e s  h a v e  a 
n u m b e r  of b e n e f i c i a l  p r o v i s i o n s  in there. B u t  th e y  c o u l d  h a v e  
a c c o m p l i s h e d  v e r y  m u c h  the s a m e  thing, l a d i e s  a n d  g e n t l e m e n ,  by 
s i m p l y  t a k i n g  the M o d e l  A c t ,  w h i c h  w e  do h ave, c o m p a r i n g  it w i t h  
the M o d e l  A c t  as a m e n d e d  a t  t h e  n a t i o n a l  level, all right, a n d  
s e e i n g  t h o s e  a r e a s  w h e r e  t h e r e  a r e  d e f i c i e n c i e s ,  a n d  t h e n  c u r i n g  
t h e m  w i t h o u t  s w e e p i n g  t h i s  t h i n g  ' w a y  w i t h  o n e  b i g  swoop. A n d  I 
r e a l i z e  if I w e r e  a l a w  w r i t e r  a n d  1 w a s  a law gi v e r ,  I m i g h t  
w a n t  to p u t  m y  s t a m p  of a p p r o v a l  or m y  n a m e  o n  an  a u s p i c i o u s  
p i g c e  of l e g i s l a t i o n ,  b u t  w h e t h e r  or not the p u b l i c  is g o i n g  to 
be s e r v e d  is a n o t h e r  q u e s t i o n .

A n d  I w o u l d n ' t  be t o o  c o n c e r n e d  a b o u t  t h i s  b u s i n e s s  of 
t he c r e d i t o r s  g e t t i n g  p u t  upon. I d o n ' t  t h i n k  t h a t ' s  true. I 
t h i n k  w h a t  y o u ' r e  d o x n g  is y o u ' r e  f o i s t i n g  on  us w i t h o u t  an 
o p p o r t u n i t y  for a lot of f o l k  w h o  r e a l l y  w o r k  a n d  n e e d  the t o o l s  
t h a t  are p r e s e n t l y  a v a i l a b l e  to h a v e  a c h a n c e  to d i g e s t  t h e  d a r n  
t hing. T h a n k  you.

C O W D E R Y :  C o u l d  y o u  s p e l l  your l a s t  name.

R E I T M A N :  Yes. R - e - i - t - m - a - n .

C O W D E R Y :  Rep. P e s t i n g e r .

P E S T I N G E R :  T h a n k  you, Mr. R e i t m a n .  It l o o k s  l i k e  w e
h a v e  the o p p o r t u n i t y  to t r y  to i d e n t i f y  the b e s t  of the p r o p o s e d  
p r o v i s i o n s .  W h i l e  w e  h a v e  a p r a c t i c a l  o p p o r t u n i t y  w h i c h  y o u  
s u g g e s t e d  w h i c h  is to t a k e  our o r i g i n a l  m o d e l  a c t  a n d  c o m p a r e  it 
to how i t ' s  b e e n  a m e n d e d  o n  the n a t i o n a l  level. C a n  y o u  
c h a r a c t e r i z e  w h a t  k i n d  of a j o b  w e  w o u l d  be  f a c i n g  if w e  t o o k  our 
e x i s t i n g  law a n d  c o m p a r e d  it to h o w  i t ' s  b e e n  a m e n d e d  o n  the 
n a t i o n a l  l e v e l ?  C o u l d  y o u  c h a r a c t e r i z e  w h a t  k i n d  of an e f f o r t  
t h a t  w o u l d  be? A n d  c o u l d  y o u  c h a r a c t e r i z e  a n y  p a r t i c u l a r  or 
i d e n t i f y  a n y  pat t i c ular a r e a s  w h e r e  y o u  d , t h i n k  w e  do n e e d  to 
s u p p l e m e n t  our e x i s t i n g  a c t ?

R E I T M A N :  No, well, I w o u l d n ' t  w a n t  to a s k  a l o t  of 
q u e s t i o n s .  No, I p r e f e r  n o t  to g e t  i n t o  the d e t a i l  on that. I 
t h ink the c o m p a r i s o n  I ' m  s u r e  h a s  b e e n  done. I ' m  s u r e  l o g i c a l l y  
a n d  h o p e f u l l y  the r e v i s i o n  c o d e  c o m m i t t e e  a n d  P r o f e s s o r  F e s s l e r  
h a v e  do n e  this. As to w h a t  w o u l d  be i n v o l v e d  in t h a t  c o m p a r i s o n ,  
I d o n ' t  t h i n k  it w o u l d  be a t r e m e n d o u s  u n d e r t a k i n g  in t e r m s  of 
s c h o l a r s h i p  or in t e r m s  of m a n  days. No, I i m a g i n e  it c o u l d  be 
d o n e  in y o u  kn o w  l e s s  t h a n  a w e e k  in t e r m s  of, l e s s  th a n  five 
days, or s o m e t h i n g  if s o m e b o d y  d i d  it.

P E S T I N G E R :  W e l l ,  w e  h a v e  this 30 d a y  p r o b l e m  of the 
t a s k  f o r c e  f r o m  the b u s i n e s s  law s e c t i o n  of the A l a s k a  Bar. A n d  I 
w o n d e r  if t h a t  task f o r c e  w o u l d  be i n t e r e s t e d  in m a k i n g  that
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c o m p a r i s o n .  N o w  I c a n ' t  s p e a k  for the task force, t h e y ' r e  
a l r e a d y  v o l u n t e e r i n g  as it is. T h e y ' r e  t a k i n g  on a t r e m e n d o u s  
w o r k  load, b u t  I w o n d e r  if t h a t  m a y  be is a v e r y  p r a c t i c a l  
c o m p a r i s o n .

R E I T M A N :  I t h i n k  t h a t ' s  a g o o d  s u g g e s t i o n .

C O W D E R Y :  Rep. F u r n a c e .

F U R N A C E :  I b e l i e v e  Rep. P e s t i n g e r  w a s  r e a d i n g  m y  n o t e s  
h ere. No, I a p p r e c i a t e  t hat, I h a d  a q u e s t i o n  a l o n g  t h o s e  same 
lines. I t h i n k  y o u  h a v e  a n s w e r e d  it.

C O W D E R Y :  Rep. B u s s e l l .

B U S S E L L :  T h a n k  you, Mr. C h a i r m a n .  Mr. R e i t m a n ,  h o w  long 
h a v e  y o u  b e e n  in A l a s k a ?

R E I T M A N :  T w e n t y - f i v e  ye a r s .

B U S S E L L :  I g u e s s  I s h o u l d  p r o b a b l y  p u t  t h a t  on the
s h e e t  w h e n  e v e r y b o d y  s i g n s  »>p so I d o n ' t  h a v e  to a s k  th a t  
q u e s t i o n .  T h a n k  you.

C O W D E R Y :  T h a n k  you. N e x t  p e r s o n  to t e s t i f y ,  Mr. Bob
V a s q u e z .

V A S Q U E Z :  Mr. V a s q u e z .  T h a n k  you, Mr. C h a i r m a n .  M o s t  of 
the c o m m e n t s ,  all of the c o m m e n t s ,  in* fact, th a t  I w a s  g o i n g  to 
m a k e  this m o r n i n g  h a v e  a l r e a d y  b e e n  a d d r e s s e d  by the p r e v i o u s  
w i t n e s s e s .  A n d  in t h e  i n t e r e s t s  of the c o m m i t t e e ' s  v a l u a b l e
time, I w i l l  let the c o m m e n t s  s t a y  . . .

V O I C E :  M o d e r a t o r  in J u n e a u ,  w e  h a v e  l o s t  the A n c h o r a g e  
t r a n s m i s s i o n  for now.

C O W D E R Y :  O.K. Fine, w e ' r e  b a c k  on now. T h a n k  you. Mr.
D a v i d  B e n d e l l .  S t a t e  y o u r  n a m e  a n d  s p e l l  y o u r  la s t  n a m e  for the
record, p l e ase.

B E N D E L L :  D a v i d  B e n d e l l ,  B - e - n - d - e - 1 - 1 .  A n d  I ' m  a l s o  a 
m e m b e r  of the A l a s k a  Bar A s s o c i a t i o n ' s  task force. I g u e s s  my 
c o m m e n t s  p r i m a r i l y  a r e  d i r e c t e d  as Mr. K e l l y ' s  were, th a t  it is 
s i m p l y  d i f f i c u l t ,  if n o t  i m p o s s i b l e ,  for t h o s e  m e m b e r s  of the
task f o r c e  w h o  a t  the p r e s e n t  t i m e  g i v e  r e a l l y  a n y  so r t  of
o p i n i o n  as to the e f f i c a c y  fo the bill, s i n c e  w e  r e a l l y  h a v e n ' t  
h a d  th a t  m u c h  time to s t u d y  it. Our o r g a n i z a t i o n a l  m e e t i n g  w a s  
v e r y  r e c e n t l y ,  the o t h e r  m o r n i n g .  A n d  w e ' r e  ju s t  n o w  in the
p r o c e s s  of p a r c e l i n g  out p o r t i o n s  of the b i l l  to be a n a l y z e d  by 
v a r i o u s  of the v o l u n t e e r s .  I'd just l i k e  to m a k e  a f e w
c o m m e n t s .

T h e  f i r s t  o n e  is, I guess, a c o u p l e  of c o m m e n t s  h a v e
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b e e n  m a d e  h e r e  t o d a y  t h a t  t h i s  m i g h t  be a l a w y e r s  r e l i e f  act. 
W ell, in m y  c a s e  I t h i n k  t h a t ' s  r e a l l y  q u i t e  o n  p o i n t  b e c a u s e  I'm 
a b a n k r u p t c y  lawyer a n d  th i s  is r e a l l y  g o i n g  to be a r e l i e f  act 
for m e  if th i s  t h i n g  g e t s  p a s s e d  b e c a u s e  a l l  t h e s e  d i r e c t o r s  a n d  
all t h e s e  o f f i c e r s  a r e  g o i n g  to c o m e  k n o c k i n g  on m y  door. A n d  
t h e y ' r e  g o i n g  to say, w e l l ,  y o u  kn o w  I've g o t  all t h e s e  d e b t s  a n d  
I've g o t  to g e t  out f r o m  u n d e r  a n d  I ' m  g o i n g  to p u t  t h e m  under. 
A s  to w h o s e  b e n e f i t  t h a t ' s  g o i n g  to be, I ' m  n o t  e n t i r e l y  sure.
A l l  t h e y ' r e  g o i n g  to say is I ' m  n o t  r e a l l y  l o o k i n g  for t h a t  ki n d
of relief.

T h e  s e c o n d  point, I m e n t i o n e d  I ' m  p r a c t i c i n g  in the 
b a n k r u p t c y  act, a c t u a l l y  p r a c t i c i n g  in b a n k r u p t c y  s e c u r i t i e s .  
T h e  s e c o n d  c o n c e r n  I h a v e  and it's s o m e t h i n g  th a t  we  m o s t
p a r t i c u l a r l y  a n a l y z e  d u r i n g  the 30 d a y  p e r i o d ,  w h i c h  is w h y  w e  
t h ink i t ' s  e s s e n t i a l ,  is the e f f e c t  t h a t  th i s  ty p e  of b i l l  is 
g o i n g  to h a v e  on p u b l i c  o f f e r i n g s  of s t o c k  in the S t a t e  of 
A l a s k a .  As I'm s u r e  m a n y  of y o u  a r e  aw a r e ,  w h e n e v e r  t h e r e  is a 
p u b l i c  o f f e r i n g  of stock, t h e r e  h a s  to be a d o c u m e n t  p r e p a r e d ,  a 
v e r y  l e n g t h y  d o c u m e n t ,  as an o f f e r i n g  s t a t e m e n t .  A n d  t h a t  has to 
e l u c i d a t e  w h a t  is k n o w  as risk fac t o r s .  R i s k s  a s s o c i a t e d  w i t h  
the o f f e r i n g .  I w o u l d  a s s u m e  that a n y  o f f e r i n g  of any s t o c k  of 
a n y  c o r p o r a t i o n  t h a t ' s  g o i n g  to o p e r a t e  a n d  do b u s i n e s s  in the 
S t a t e  of A l a s k a  is g o i n g  to h a v e  to h a v e  l i s t e d  as a risk factor 
for p o t e n t i a l  s t o c k h o l d e r s  the f a c t  th a t  w e  h a v e  th i s  ra t h e r  
p e c u l i a r  law in the S t a t e  of A l a s k a  t h a t  in e s s e n c e  d o e s  a w a y  
w i t h  l i m i t e d  l i a b i l i t y .  A n d  my  c o n c e r n  is, as I said, my 
o p p o r t u n i t y  to r e v i e w  the b i l l  has b e e n  m i n i m a l .  M y  c o n c e r n  is 
is w h a t  e f f e c t  th i s  is g o i n g  to h a v e  on the a b i l i t y  to se l l  su c h  
stock. We  talk a b o u t  g e t t i n g  i nput f r o m  the D e p a r t m e n t  of
C o m m e r c e  a n d  f r o m  the t a s k  force. I t h ink w e  o u g h t  to g e t  so m e  
i nput f r o m  p e o p l e  w h o  a r e  s e c u r i t i e s  d e a l e r s  a n d  f i n d  out if they 
c an sell a n y t h i n g  f r o m  the S t a t e  of A l a s k a  if w e  are g o i n g  to do 
this. A r e  the p e o p l e  in N e w  Y o r k  w h e n  t h e y  s e e  an o f f e r  f r o m  the 
S t a t e  of A l a s k a  to d e v e l o p  oil a n d  gas or f i s h e r i e s  or a n y t h i n g  
t h a t ' s  g o i n g  to m a k e  jobs in this state, a r e  th e y  g o i n g  to say 
well, we  c a n ' t  sell this, w e ' r e  not g o i n g  to t o u c h  a n y t h i n g  f r o m  
A l a s k a  b e c a u s e  w e ' r e  c o n c e r n e d  t h a t  w e ' r e  g o i n g  to g e t  s u e d  by 
i n v e s t o r s  or s t o c k h o l d e r s  b e c a u s e  t h e y  e n d  u p  g e t t i n g  t a g g e d  w i t h  
this l i a b i l i t y  p r o b l e m s .  I t h i n k  it's an a r e a  of c o n c e r n .  I 
t h ink w e ' l l  all h a v e  to l o o k  at.

A n d  I t h i n k  the one final c o m m e n t  I w a s  g o i n g  to m a k e
has to do w i t h  e x p e r i e n c e .  T h e  p e o p l e  w h o  a r e  a f f i l i a t e d  w i t h
the b u s i n e s s  law s e c t i o n  a r e  p e o p l e  w h o  w o r k  in b u s i n e s s  a l l  the
time. W e  g o  into s h o o t o u t s  i n v o l v i n g  li e n  p r i o r i t i e s  a n d  tax
l i e n s  a n d  a d v e r s a r y  p r o c e e d i n g s  in b a n k r u p t c y .  A n d  I t h i n k  the 
j o i n t  e x p e r i e n c e  of the c o m m i t t e e  wi l l  be i n v a l u a b l e  to this 
c o m m i t t e e  in d e c i d i n g  w h e t h e r  this is a g o o d  bi l l  a n d  d e c i d i n g  
w h a t  type of bill. I t hink that Mr. K e l l y ' s  c o m m e n t  of the 
e s s e n t i a l n e s s  of the 30 d a y s  is v e r y  valid, a n d  it ' s  s o m e t h i n g  w e  
h u m b l y  request.
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C O W D E R Y :  T h a n k  you. W e  have, w e  i n t e n d  to e x t e n d  th a t  
time. A n y  q u e s t i o n s .

K O P O N E N :  F r o m  F a i r b a n k s .

C O W D E R Y :  Rep. K o p o n e n .

K O P O N E N :  T h a n k  yo u .  Do  y o u  t h i n k  t h a t  N e w  Y o r k  or
C a l i f o r n i a  c o r p o r a t i o n s  h a v e  a n y  d i f f i c u l t y  in s e l l i n g  s t o c k ?

B E N D E L L :  W e l l ,  it's m y  u n d e r s t a n d i n g  th a t  they h a v e  not 
y e t  a d o p t e d  t h i s  t y p e  of act, a n d  it ' s  s o m e t h i n g  t h e y  a r e  talkin.j 
a b o u t  . . .

K O P O N E N :  T h e y  a r e  in the s t a t u t e s .

B E N D E L L :  I ' m  n o t  e n t i r e l y  s u r e  . . .

K O P O N E N :  T h e  19 7 7  r e v i s i o n  of the C a l i f o r n i a  C o d e  and 
in N e w  Y o r k  it g o e s  ba c k  to the D u t c h  . . . a n d  ev e n  t h o u g h  . . . 
di d  n o t  s u r r e n d e r  t h e i r  l i m i t a t i o n  on l i m i t e d  l i a b i l i t y  w h i c h
m o s t  o t h e r  s t a t e s  did.

B E N D E L L :  I'd l i k e  an o p p o r t u n i t y  to e x a m i n e  that. I'd 
l i k e  to e x a m i n e  w h a t  t y p e  of e f f e c t  t h i s  h a s  had on p u b l i c  
o f f e r i n g s ,  s p e c i f i c a l l y  to the e x t e n t  l i m i t e d  l i a b i l i t y  is b eing 
d o n e  a w a y  w i t h  r e s p e c t  to s h a r e h o l d e r s ,  a n d  t h a t ' s  s o m e t h i n g  I'm 
n o t  e n t i r e l y  s u r e  of. L i k e  I said, it's d i f f i c u l t  for us to 
c o m m e n t  a t  th i s  p o i n t  b e c a u s e  I t h i n k  the b u s i n e s s  law s e c t i o n  
w a s  a l e r t e d  to this j u s t  a v e r y  s h o r t  ti m e  ago. I g o t  a ca l l  
f r o m  Paul K e l l y  a r o u n d  two w e e k s  a g o .  He w a s  v e r y  c o n c e r n e d .  He 
w a s  m a k i n g  a f l u r r y  of p h o n e  c a l l s  to v a r i o u s  p e r s o n s  w h o  ov e r  
the y e a r s  h a v e  b e e n  i n v o l v e d  in the b u s i n e s s  law c o m m i t t e e  a n d  
our C L E  p r o g r a m s .  A n d  I j u s t  v e r y  r e c e n t l y  g o t  a c o p y  of the
Act, a n d  a s  to w h a t  the e f f e c t  has b e e n  in N e w  Y o r k  a n d  so forth,
I g u e s s  t h a t ' s  a real g o o d  q u e s t i o n .  A n d  m a y b e  the b e s t  w a y  to 
a n s w e r  t h a t  q u e s t i o n  is to call some u n d e r w r i t e r s  in N e w  Yo r k  a n d  
so m e  l a w y e r s  in N e w  Y o r k  a n d  f i n d  out w h a t  their Act says, a n d  
w h a t  e f f e c t  it h a s  h a d  on t heir o f f e r i n g s ,  a n d  see if th i s  is 
s o m e t h i n g  w e  w a n t  to do. Y o u  m e n t i o n e d  N e w  York and C a l i f o r n i a ,  
a n d  I h a v e n ' t  s e e n  t h eir e n a c t m e n t s ,  but I t h ink the key t h i n g  w e  
h a v e  to k e e p  in m i n d  is t h i s  is a d e v e l o p i n g  state. T h i s  is a 
f r o n t i e r .  Our n e e d s  to h a v e  n e w  m o n e y  a n d  n e w  p e o p l e  to c o m e  in 
h e r e  and b u i l d  th i s  s t a t e  a r e  m u c h  m o r e  i m p o r t a n t  th a n  say a 
s t a t e  l i k e  N e w  York, w h i c h  is i m m e n s e l y  p o p u l a t e d  and a l r e a d y  has 
v e r y  s u b s t a n t i a l  d e v e l o p m e n t .

K O P O N E N :  C a n  I a s k  P r o f e s s o r  F e s s l e r  for the
b a c k g r o u n d ,  I u n d e r s t a n d  h e ' s  there. I a l s o  u n d e r s t a n d  t h a t  he 
di d  gi v e  a p r e s e n t a t i o n  to the bar a s s o c i a t i o n .  I w o n d e r  of the 
m e m b e r s  of the task force, h a v e  y o u  be e n  d e s i g n a t e d  by  the 
s o c i e t y  of g o v e r n o r s ,  or a p a r t  of the b u s i n e s s  law s e c t i o n  of 
the A n c h o r a g e  Bar or the S t a t e  B a r ?
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B E N D E L L :  W e  are an ad h o c  c o m m i t t e e  of t h e  b u s i n e s s  law 
s e c t i o n  of the A l a s k a  Bar A s s o c i a t i o n ,  w h i c h  is a, as y o u  m a y  be 
a w a r L ,  m o s t  bar a s s o c i a t i o n s  h a v e  s e c t i o n s  w h i c h  a r e  c o m m i t t e e s  
of l a w y e r s  w h i c h  d e a l  w i t h  n e w  d e v e l o p m e n t s  in t h e  l a w  a n d  put 
t o g e t h e r  e d u c a t i o n a l  p r o g r a m s  for l a w y e r s  to e d u c a t e  t h e m  in n e w  
d e v e l o p m e n t s  in the law.

K O P O N E N :  T h a n k  you. T h a t ' s  a n  a d  h o c  s e c t i o n  of the 
A n c h o r a g e  b u s i n e s s  law s e c t i o n ,  or is t h i s  s t a t e w i d e ?

B E N D E L L :  It ' s  s t a t e w i d e .  I t h i n k  Kj. K e l l y  is the
s t a t e w i d e  c o o r d i n a t o r  of the A l a s k a  Bar A s s o c i a t i o n  b u s i n e s s  law 
s e c t i o n .

K O P O N E N :  T h a n k  you.

C O W D E R Y :  T h a n k  you. Rep. B u s s e l l .

B U S S E L L :  I h a v e  th a t  s a m e  q u e s t i o n ,  Mr. B e n d e l l ,  h o w  
l o n g  h a v e  y o u  l i v e d  in A l a s k a .

B E N D E L L :  I' v e  b e e n  h e r e  for six ye a r s ,  p r a c t i c i n g  for
five.

B U S S E L L

B E N D E L L

B U S S E L L

B E N D E L L

B U S S E L L

B E N D E L L

B U S S E L L

B E N D E L L

C O W D E R Y

B R U N D I N

A n d  w h e r e  d i d  y o u  c o m e  f r o m ?

N e w  Jers e y .

D i d  y o u  p r a c t i c e  in N e w  J e r s e y ?

No, I didn't.

W h e r e  did y o u  go to law s c h o o l ?  

R u t g e r s .

T h a n k  you, sir.

T h a n k  you. T h a n k  y o u  for y o u r  time. 

N e x t  w i t n e s s  up, Mr. B r i a n  Br u n d i n .

T h a n k  you, Mr. C h a i r m a n .  M e m b e r s  of the 
c o m m i t t e e ,  my n a m e  is B r i a n  B r u n d i n  a n d  I ' m  a l a w y e r  w i t h  the 
f i r m  of Huges, T h o r s n e s s ,  Ga n t z ,  P o w e l l  & B r u n d i n .  W e  p r a c t i c e  
law in A l a s k a  in A n c h o r a g e ,  F a i r b a n k s ,  J u n e a u  a n d  V a l d e z  
o f f i c e s .  I ' v e  b e e n  in A l a s k a  33 y e a r s ,  a n d  I've p r a c t i c e d  l a w  
for 18 y e a r s .  I ' m  a C P A  lawyer, a n d  I i n v o l v e  m y s e l f  p r i m a r i l y  
in the a r e a  y o u ' r e  d e a l i n g  w i t h  today.

I h a v e  as I g r o w  older, I h a v e  le s s  i n h i b i t i o n s  a g a i n s t  
e x p r e s s i n g  my own o p i n i o n s .  So I'll do t h a t  for y o u  today. Mr.
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R e i t m a n  s a i d  it, I s e c o n d  it. The c o r p o r a t e  law of A l a s k a  is not 
bro k e .  I r e a l l y  d i d n ' t  k n o w  t h a t  it n e e d e d  a n y  p a r t i c u l a r  
f i x i n g .  M y  o w n  p e r s o n a l  b i a s  for l a w  is this: T h a t  if s o m e t h i n g  
n e e d s  to be d one, a n d  t h e r e  is a p u b l i c  r e q u e s t  for it, t h e n
t h e r e  is a r e a s o n  to do it. A n d  t h e r e  h a v e  b e e n  o v e r  the y e a r s  
p u b l i c  r e q u e s t s  for so m e  c h a n g e s  in o u r  c o r p o r a t e  law. But w h e n  
y o u  c o m e  d o w n  w i t h  a w h o l e  b r a n d  n e w  one, I' l l  tell y o u  w h a t  the
r e s u l t  w i l l  be. A n d  t h a t  is, a n d  I r e p r e s e n t  b y  the way,
n a t i o n a l ,  i n t e r n a t i o n a l  - c o r p o r a t i o n s  d o w n  to the m o m  a n d  pop's, 
tho w h o l e  range. A n d  the e x p e r i e n c e  w i l l  be this, t h a t  the 
n a t i o n a l  a n d  i n t e r n a t i o n a l  o n e s  w i l l  h i r e  m e  a n d  o t h e r s  l i k e  t h e m  
to fix w h a t e v e r  p r o b l e m s  e x i s t  in h e r e  for them. T h e  m o m  a n d  
p o p ' s  w i l l  g e t  it in the y o u  k n o w  w h e r e .  B e c a u s e  t h e y ' l l  g e t  
c a u g h t  w i t h  t h i n g s  t h a t  t h e y  are n o t  a w a r e  of. T h e y  d o n ' t  h a v e  
l a w y e r s  t h e y  g o  to, e x c e p t  w h e n  t h e y  g e t  in t r o u b l e .  A n d  w h e n  
t h e y ' r e  in t r o u b l e ,  i t ' l l  be too late. W e l l ,  d i d n ' t  y o u  kn o w  the 
l a w  c h a n g e d  a n d  w h a t  y o u  w e r e  u s e d  to  is no l o n g e r  so. W h o o p s ,  
no I d i d n ' t .

I, a n d  m a n y  of them,, the in b e t w e e n s ,  we h a v e  in
A l a s k a ' s  b u s i n e s s  c o m m u n i t y  a l o t  m o r e  in b e t w e e n s ,  n o  m o m  a n d  
p ops, n o  n a t i o n a l  or i n t e r n a t i o n a l ,  l o t s  of in b e t w e e n s .  A n d  
m a n y  of t h e  in b e t w e e n s  h a v e  in t h e s e  r e c e n t  y e a r s  f o u n d  th a t  t h e  
w h o l e s a l e  c h a n g i n g  of la w s  c o s t s  a l o t  of m o n e y .  I ' l l  g i v e  y o u  
o n e  e x a m p l e  t h a t  so m e  of y o u  m a y  h a v e  e x p e r i e n c e d .  C o n g r e s s  h a s  
c h a n g e d  the l a w s  r e g a r d i n g  p e n s i o n / p r o f i t  s h a r i n g  p l a n s  two or 
t h r e e  t i m e s  in the l a s t  f i v e  or six y e a r s ,  u n d e r  U R E S A ,  y o u ' v e  
h e a r d  of that, a n d  so forth. T a x  l a w s  h a v e  c h a n g e d  c o n s t a n t l y ,  
y o u  k n o w  that. E v e r y  t i m e  o n e  of t h e s e  c h a n g e s  h a p p e n s ,  I've 
c l i e n t s  w h o  h a v e  p e n s i o n  a n d  p r o f i t  s h a r i n g  p l a n s  t h a t  h a d  to 
a m e n d  t h e m  t w i c e  for n o  g o o d  reason. T h e y  n e v e r  w e r e  d o i n g  
a n y t h i n g  w r o n g  to b e g i n  w i th, b u t  the l a w  r e q u i r e d  t h e y  e m e n d  
them. E v e r y  c o r p o r a t i o n  w i l l  h a v e  to be c h a n g e d  if th i s  b e c o m e s  
law. A n d  for t h o s e  w h o  w i l l  h a v e  to do t h e  c h a n g i n g ,  m o s t  of 
t h e m  h a v e n ' t  d o n e  a n y t h i n g  wr o n g ,  d o n ' t  w a n t  to do a n y t h i n g  
d i f f e r e n t ,  h a v e  n e v e r  c h e a t e d  a n y o n e  o u t  of a n y t h i n g ,  a n d  w o n ' t .  
B u t  t h e y  w J. 11 h a v e  to i n c u r  the c o s t  or run i n t o  o n e  of the 
traps, o n e  of the s p e e d  t r a p s  d o w n  the h i g h w a y ,  ixT th e y  d o n ' t  
c h a n g e  t h e i r  laws.. T h a t ' s  p r a c t i c a l l y  w h a t ' l l  happen,,

A n d  t h a t  g o e s  as w e l l  for th i s  o n e  t h a t  s e e m s  to g a t h e r  
m o r e  c o m m e n t  today, a n d  t h a t ' s  t h e  s e c o n d a r y  l i a b i l i t y .  I 
s u s p e c t  the o t h e r  p r o v i s i o n s  in h e r e  a r e  g o i n g  to c a u s e  m u c h  m o r e  
t r o u b l e  o v e r  t h e  y e a r s ,  for the r e a s o n s  s t a t e d  t h a t  m a n y  of t h e m  
a r e  new. A n d  I t h i n k  if y o u  s t a y  w i t h  m o d e l  a c t s  y o u  are m u c h  
b e t t e r  off. B u t  on the l i a b i l i t y  m a t t e r ,  t h e r e  r e a l l y  is no 
d i f f e r e n c e  in m y  v i e w  f r o m  s a y i n g  if a p r e s i d e n t  of a c o r p o r a t i o n  
or a s e c r e t a r y  is g o i n g  to be l i a b l e ,  w h y  n o t  a marOger of a 
p a r t n e r s h i p  w h o  is n o t  a p a r t n e r .  W h y  s h o u l d n ' t  h e  be liable. 
W h y  n o t  the m a n a g e r  of a sole p r o p r i e t o r s h i p .  If the r e a s o n  for 
m a k i n g  l i a b i l i t y  is an a s s u m p t i o n  on y o u r  p a r t  th a t  the p r e s i d e n t  
is the o w n e r  a n d  can d e t e r m i n e  h o w  m u c h  m o n e y  the c o r p o r a t i o n  has 
to p a y  its c r e d i t o r s ,  t h a t ' s  an  error, i s n ' t  it, b e c a u s e  he
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d o e s n ' t .  H e  d o e s n ' t  run the c o r p o r a t i o n .  He ' s  hi r e d .  S e v e r a l  
o t h e r s ,  t h e  m a n a g e r  of the g r o c e r y  s t o r e  t h a t  is n o t  i n c o r p o r a t e d  
is h i r e d .  He  r e a l l y  c a n ' t  c o n t r o l  w h a t  the o w n e r  does, h o w  m u c h  
m o n e y  is i n  the b u s i n e s s .  If h e ' s  g o i n g  to be l i a b l e  b e c a u s e  of 
m a n a g e m e n t  d e c i s i o n s ,  i n s t e a d  of h o w  m u c h  m o n e y  is there, w h y  
t h e n  I g u e s s  a n y  e m p l o y e e  of a n y  o r g a n i z a t i o n  o u g h t  to be l i a b l e  
for a n y  of h i s  d e c i s i o n s  u p  to $ 2 5 , 0 0 0  to e v e r y  c r e d i t o r .  It 
m a k e s  ju.-ft as m u c h  s e n s e  to me, if t h a t ' s  t h e  r e a s o n  for it. So
I t h i n k  t h a t  p a s s i n g  a' law t h a t  s u p p o s e d l y  f i x e s  t h i s  s o c i a l
p r o b l e m  t h a t  c o n c e n t r a t e s  on c o r p o r a t i o n s  m u s t  h a v e  s o m e  b a s i s  
o t h e r  t h a n  s o m e o n e ' s  t h o u g h t  t h a t  t h i s  is o n e  w a y  to fix
s o m e t h i n g .  It g o e s  far m o r e  than that, if the r e a s o n  for it is 
if y o u ' r e  g o i n g  to be r e s p o n s i b l e  for y o u r  d e c i s i o n s ,  ther 
e v e r y o n e  i n  e v e r y  o r g a n i z a t i o n  w h o  m a k e s  d e c i s i o n s  s h o u l d  be 
r e s p o n s i b l e .  N o t  j u s t  c o r p o r a t e  o f f i c e r s .

If I w e r e  in y o u r  place, I ' d  p u t  the l a w  a s i d e  u n t i l  
s o m e o n e  s a y a  s e c t i o n  so a n d  so is t r o u b l i n g  me, I'd l i k e  t h a t  
c h a n g e d .  A n d  I'd l o o k  at s e c t i o n  so a n d  so. W h a t  y o u  do if y o u  
a d o p t  t h i s  c o m p l e t e l y  is t h a t  the s e c t i o n s  t h a t  w o n ' t  r a i s e
p o i n t s  to d a y ,  I e x p e c t  b e f o r e  this w o u l d  g e t  p a s s e d  if it w e r e  
p a s s e d  as is, t h e r e  w o u l d  be s o m e  c h a n g e s  to t h i s  l i a b i l i t y
s e c t i o n s .  B u t  t h e r e ' s  f i v e  or six or s e v e n  s e c t i o n s  b a c k  h e r e
t h a t  no  o n e ' s  e x c i t e d  a b o u t  today. T h e y ' r e  g o i n g  to c a u s e  
s o m e o n e  a n  a w f u l  l o t  of t r o u b l e  n e x t  y e a r  or the y e a r  a f t e r  t h a t  
n o b o d y  t h o u g h t  a b o u t  or t a l k e d  a b o u t  to d a y ,  or in the ne x t  c o u p l e  
of w e e k s  or in the n e x t  30 d a y s  for t h i s  t a s k  force, th a t  w e r e n ' t  
b r o k e n  to b e g i n  w i t h  a n d  d i d n ' t  n e e d  to g e t  fixed. A n d  y o u ' r e  
g o i n g  to fix s o m e b o d y ,  t h o u g h ,  for r e a s o n s  u n k n o w n  t o d a y  w h y  it
s h o u l d  be done. I'm k e e p i n g  it s h o r t  a n d  sweet.

C O W D E R Y :  T h a n k  you, Mr. B r u n d i n .  Rep. W e n d t e .

W E N D T E :  Br i a n ,  is it y o u r  o p i n i o n  t h a t  e v e r y  set of
a r t i c l e s  of i n c o r p o r a t i o n  w o u l d  h a v e  to be r e v i s e d  if t h i s  b i l l  
p a s s e s ?

B R U N D I N :  F r o m  the b r i e f  r e a d i n g  I've g i v e n  of this,
yes.

C O W D E R Y :  A n y  m o r e  H o u s e  m e m b e r s ,  a n y b o d y  on  the n e t w o r k  
c a r e  to, a n y  q u e s t i o n s ?  Rep. F u r n a c e .

F U R N A C E :  I j u s t  w a n t e d  to say Mr. C h a i r m a n ,  I've k n o w n  
B r i a n  for m a n y  y e a r s  a n d  I c e r t a i n l y  do r e s p e c t  h i s  o p i n i o n .

B R U N D I N :  I do h a v e  a tax c o m m e n t  I w a n t e d  to make, too,
if y o u ' d  al l o w .  W h e n  w e  p u t  the p r o f e s s i o n a l  c o r p o r a t i o n  a c t  
i n t o  law in A l a s k a ,  w h e n  w e  f i r s t  d i d  that, w e  put a s e c t i o n  in 
t h a t  l e f t  the p r o f e s s i o n a l  l i a b l e  p e r i o d .  W e  had a tax p r o b l e m  
w i t h  t h a t  so w e  h a d  to a m e n d  it a n d  say, h e ' s  l i a b l e  o n l y  for his 
own m a l p r a c t i c e .  T h a t ' s  the w a y  the p r o f e s s i o n a l  c o r p o r a t i o n  a c t  
w a s  done. T h a t  w a s  done, a n d  I t h i n k  the s a m e  w o u l d  o c c u r  h e r e
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on t h i s  l i a b i l i t y  thing. The I n t e r n a l  R e v e n u e  S e r v i c e ,  if it
f i n d s  w e  h a v e  a c o r p o r a t i o n  a c t  t h a t  says, if y o u  are, a s  m a n y
A l a s k a n s  are, the owner, t h e  o f f i c e r  a n d  the d i r e c t o r ,  if y o u ' r e  
l i a b l e  for $ 2 5 , 0 0 0  per c r e d i t o r ,  f r i e n d ,  y o u  d o n ' t  h a v e  a 
c o r p o r a t i o n .  A n d  t h a t ' s  w h a t  the IRS w i l l  say. A n d  so t h o s e
s m a l l  corporatic. J., if th i s  law w e r e  p a s s e d  a s  it n o w  says, w h o  
a r e  c o r p o r a t i o n s  for tax p u r p o s e s  a r e  g o i n g  to f i n d  t h e y ' r e  not.

C O W D E R Y :  T h a n k ' y o u .  Rep. B u s s e l l .

B U S S E L L :  T h a n k  you, Brian. T h a t  w a s  r e a l l y  m y  n e x t
q u e s t i o n ,  s i n c e  y o u  sa i y o u  w e r e  a C P A  a t t o r n e y ,  w a s  a b o u t  
that. A n d  the o t h e r  q u e s t i o n  I a s k e d  e a r l i e r  w a s  o n  the 
i n s u r a n c e ,  is t h a t  a c o r p o r a t e  . . .

B R U N D I N :  I g u e s s  h a l f  of w h a t  our J a w  f i r m  d o e s  is
k n o w n  as a n  i n s u r a n c e  d e f e n s e  firm. F r o m  w h a t  I k n o w  of it, 
t h e r e  is n o w  no d i r e c t o r ' s  l i a b i l i t y  i n s u r a n c e  a v a i l a b l e  in the 
U n i t e d  S t a t e s .  I've l o o k e d  in t o  t h a t  p e r s o n a l l y .  T h e r e  is not a 
d i r e c t o r ' s  l i a b i l i t y  p o l i c y  a v a i l a b l e .  T h e r e  is o n e  s o l d  w h i c h  
p e o p l e  b o u g h t ,  but t h e r e  n e v e r  h a s  b e e n  a s u c c e s s f u l  c l a i m  m a d e  
a g a i n s t  it. I a s k e d  the g u y  w h o  w r o t e  it w h e t h e r  a n y o n e  h a d
ever, it c o m e s  o u t  of C h i c a g o ,  a n d  h e  said, nope. A n d  t h a t ' s  
b e c a u s e  it d o e s n ' t  c o v e r  a n y b o d y  for a n y t h i n g .  T h e r e  is no 
i n s u r a n c e  t h a t  I'm a w a r e  of w h i c h  p r o t e c t s  b u s i n e s s m e n  in a n y  
s h a p e  for t h eir debts, e x c e p t  b o n d i n g .  A n d  t h a t ' s  n o t
i n s u r a n c e .  A n d  w h e n  y o u  h a v e  b o n d i n g ,  the c o m m e n t  e a r l i e r  m a d e  
is q u i t e  cor r e c t ,  t h e y ' l l  b o n d  y o u  if y o u  g i v e  th e m  y o u r  p e r s o n a l  
a s s e t s  a n d  the like. In w h i c h  case, b o n d i n g  is s i m p l y  an added, 
a d d i t i o n a l  c o s t  f a c t o r  to the l i a b i l i t y ,  s i n c e  y o u  p a y  the b i l l  
y o u r s e l f  a n y w a y .

B U S S E L L :  Brian, can I ask y o u  to e x p l a i n  to the
c o m m i t t e e  ju s t  w h a t  a b ' n d  is. I k n o w  w h a t  it is, b u t  I s u s p e c t  
m o s t  of the c o m m i t t e e  d o e s n ' t  k n o w  w h a t  a b o n d  is a n d  h o w  it 
w o r k s  if y o u  try a n d  e x e r c i s e .

B R U N D I N :  I t h i n k  the c l e a r e s t  a n a l o g y ,  it's li k e  y o u  
g u a r a n t e e  s o m e o n e  e l s e ' s  debt. Y o u  g u a r a n t e e  s o m e o n e  else,
b o r r o w s  f r o m  the bank, you g u a r a n t e e  it, a n d  y o u  h a v e  to pay it 
if he d o e s n ' t .  T h a t ' s  w h a t  a b o n d  is o n l y  it's d o n e  on a m o r e  
f o r m a l  basis.

B U S S E L L :  T h a t ' s  r i g h t  and t h e y  t a k e  the b o n d  h o l d e r  or 
the g u y  t h e y  so l d  it to c o m p l e t e l y  to the c l e a n e r s  b e f o r e  t h e y  
b e g i n  to e x e r c i s e .  T h a t ' s  the i m p o r t a n t  t h i n g  a b o u t  a bond. 
T h a n k  you, sir.

C O W D E R Y :  Rep. Malone.

M A L ONE: T h a n k  you, Mr. C h a i r m a n .  I'd like to ask Mr. 
B r u n d i n ,  d i d  y o u  see our ad  in the n e w s p a p e r ?



B R U N D I N :  No, I d i d n't.

M A L O N E :  T h a n k  you.

B R U N D I N :  I m i s s e d  s o m e t h i n g  p r e t t y  g o o d  a p p a r e n t l y .

C O W D E R Y :  T h a n k  you, Mr. B r u n d i n .  I t h i n k  w e ' r e  g o i n g  to
m a k e  the d e a d l i n e  here. W e  h a v e  o n e  m o t e  w i t n e s s ,  I think, Mr.
B i l l  Cook. N o t  h e re, h e ' s  l e f t  then. So  t h e n  if w e ' d  l i k e  . . .

K E L L Y :  Mr. C h a i r m a n ,  w e  h a v e  one a d d i t i o n a l  w i t n e s s  w h o  
w a s  u n a b l e  to s i g n  u p  on  the sheet. He can c o m e  a fter Mr. A b b o t t
. . . m i g h t  as w e l l  let Mr. A b b o t t  t e s t i f y .

C O W D E R Y :  If y o u ' d  l i k e  to co.ie f o r w a r d  a t  this time,
w e ' d  a p p r e c i a t e  it. S t a t e  yo u r  n a m e  a i d  s p e l l  your last name,
a n d  a f f i l i a t i o n .

C O P E L A N D :  My  n a m e  is M a r k  C o p e l a n d .  I'm an  a t t o r n e y
h e r e  in A n c h o r a g e .  I' v e  b e e n  in A n c h o r a g e ,  f i r s t  came u p  in 1960,
a c t u a l l y  c a m e  b a c k  a g a i n  in '77 a n d  p r a c t i c e d  law s i nce t h a t  
time. P r a c t i c e d  l a w  s i n c e  '67. My n a m e  is s p e l l e d  
C - o - p - e - l - a - n - d .  I w o u l d  b a s i c a l l y  c o n c u r  w i t h  B r i a n  B r u n d i n ' s  
s t a t e m e n t s  a n d  r a t h e r  t h a n  r e p e a t  them, I w o u l d  l i k e  to ju s t  a d d  
a c o u p l e  of q u i c k  c o m m e n t s .

O n e  is, t h e r e  h a s  b e e n  a l o t  of c o n c e r n  a b o u t  u n s e c u r e d  
c r e d i t o r s  r e a c h i n g  p e o p l e  u s e d  c o r p o r a t i o n s  to a v o i d  their 
l i a b i l i t i e s .  T h o s e  s a m e  p e o p l e  v h e t h e r  t h e y ' r e  i n c o r p o r a t e d  or 
not w i l l  a v o i d  t h e i r  l i a b i l i t i e s  Even if t h e y  h a v e  to m o v e  o u t  
of s t a t e  a n d  go in b u s i n e s s  irj a n o t h e r  state. So y o u ' r e  not 
g o i n g  to c a t c h  u p  w i t h  the p e r s o n  w h o  t r u l y  d e s i r e s  to a v o i d  h i s  
l i a b i l i t i e s .  I w o u l d  e m p h a s i z e  th a t  the b i l l  as w r i t t e n  is just 
a t r a p  for the u n w a r y .  T h e r e  are p r o v i s i o n s  in the bill th a t  we  
h a v e n ' t  t a l k e d  about, i n c l u d i n g  p r o v i s i o n s  w i t h  r e g a r d  to r e p o r t s  
as  to i n s i d e  t r a n s a c t i o n s  b e t w e e n  m e m b e r s  of the c o r p o r a t i o n ,  
s h a r e h o l d e r s  a n d  the c o r p o r a t i o n .  I d o u b t  v e r y  much that m o s t  
p e o p l e  in A l a s k a  w o u l d  r e c o g n i z e  the f a c t  that th e y  h a v e  two 
d i f f e r e n t  b u s i n e s s e s  t h a t ' s  i n v o l v i n g  a n  i n s i d e r  t r a n s a c t i o n  
w i t h o u t  a lot of d i s c u s s i o n  a n d  a lot of e d u c a t i o n  by the bar. 
So t h o s e  p e o p l e  are g o i n g  to f i n d  t h a t  t h e y ' v e  f a i l e d  to m e e t  a 
s t a t u t o r y  r e q u i r e m e n t .  S o m e  w a y  t h e y ' r e  g o i n g  to f i n d  f o r e i g n  
c o r p o r a t i o n s  as h a v i n g  the s a m e  p r o b l e m .

I f i n d  it r e a l l y  a m u s i n g  t h a t  the e n t i r e  s ection, or 
t he e n t i r e  c o m m e n t a r y ,  g o e s  ba c k  to N o w  Yo r k  a n d  C a l i f o r n i a  law. 
I h a v e  n e v e r  h e a r d  p e o p l e  w h o  i n t e n d  to e n t e r  in t o  b u s i n e s s  
d e l i b e r a t e l y  s e e k i n g  out the N e w  ?iork or C a l i f o r n i a  codes. 
B a s i c a l l y ,  p e o p l e  s e e k  o u t  a Delaware co d e  or a n o t h e r  s t a t u t e  
t h a t  h a s  a lo n g  h i s t o r y  of b u s i n e s s  a c t i v i t y  a n d  w h i c h  a p p e a r s  to 
p r o v i d e  the l i m i t e d  l i a b i l i t y  t h a t  is so i m p o r t a n t  to c a p i t a l  
f o r m a t i o n  a n d  to g e t t i n g  i n t o  b u s i n e s s .
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S o m e o n e  t o u c h e d  e a r l i e r  on  sec. 450 w h i c h  p r o v i d e s  a 
n e g l i g e n c e  s t a n d a r d .  Y o u  kn o w  t h i s  is e v e n  m o r e  e x t e n s i v e  t h a n  
the a p p a r e n t  s e c o n d a r y  l i a b i l i t y  s t a n d a r d  of sec. 488. A n d  o n c e  
y o u  g i v e  a l a w y e r  a n e g l i g e n c e  s t a n d a r d  to go af t e r ,  t h a t ' s  
e v e r y t h i n g .  Y o u  c a n  sit d o w n  a n d  m a k e  a b u s i n e s s  d e c i s i o n  a n d  
so m e  m e m b e r  of the b o a r d  of d i r e c t o r s ,  a n d  it t u r n s  o u t  t h a t  y o u  
w e r e n ' t  right. N o w  i t ' s  r e a l l y  a q u e s t i o n ,  w e r e  y o u  r i g h t  
b e c a u s e  y o u  didn't, b e c a u s e  y o u  w e r e  n e g l i g e n t ,  or b e c a u s e  y o u  
a c t e d  in g o o d  faith, but y o u  w e r e  w r o n g .  A n d  n e g l i g e n c e  c a n  be 
a n y t h i n g  f r o m  you d i d n ' t  s p e n d  e n o u g h  m o n e y  to go o u t  a n d  
r e s e a r c h  the n e w  ar e a  y o u  w e r e  g o i n g  into, the a m o u n t  of f u n d i n g  
it w o u l d  t a k e  to b u i l d  y o u r  n e w  b u i l d i n g ,  or some o t h e r  r e a son. 
A n d  w h a t  y o u ' v e  d o n e  is, is y o u ' v e  o p e n e d  u p  a v e r y  e x p e n s i v e  
l i t i g a t i o n  section.

J u s t  one c o m m e n t ,  I w a s  r e a d i n g  pa g e  140 of the 
c o m m e n t s ,  I guess, ai.3 m a y b e  it says it all. It sa y s  as e a r l y  as 
1848, t h e  S t a t e  of N e w  Y o r k  a d d r e s s e d  the i n t e r e s t  of e m p l o y e e s  
a n d  o t h e r s  to look at t h i s  l i m i t e d  l i a b i l i t y  q u e s t i o n  or the 
s e c o n d a r y  l i a b i l i t y  q u e s t i o n .  I h a v e  now m a d e  a s u r v e y  of the 
s t a tes, a n d  I b e l i e v e  t h a t  w h a t  w e ' r e  b e i n g  a s k e d  to l o o k  a t  h e r e  
is s o m e t h i n g  kind of l i k e  the Edsel, i t ' s  u n i q u e .  But th i s  o n e ' s  
b e e n  a r o u n d  s i n c e  1848, a n d  a l a r g e  n u m b e r  of o t h e r  j u r i s d i c t i o n s  
and b o d i e s  h a v e  l o o k e d  at  it a n d  n o t  r u s h e d  out to a d o p t  t h i s  
p r o p o s a l .  T h i s  is a m a j o r  c h a n g e  i n  t h e  s o c i a l  a n d  e c o n o m i c  
p h i l o s o p h y  of c o r p o r a t i o n s .  A n d  I feel t h a t  w e  s h o u l d  w a i t  a n d  
see w h a t  h a p p e n s .

T h e  c o n c e p t  t h a t  w a s  t a l k e d  a b o u t  e a r l i e r  a b o u t  w h e t h e r  
or n o t  t h e r e  is s o m e  s h a r e h o l d e r  l i a b i l i t y .  T h e r e  m a y  n o t  be 
s h a r e h o l d e r  l i a b i l i t y  e x c e p t  to the e x t e n t  th a t  o f t e n  t i m e s  an 
o f f i c e r ,  d i r e c t o r  is a l s o  a s h a r e h o l d e r .  A n d  I t h o u g h t  Mr. 
R e i t m a n ' s  c o m m e n t  w i t h  r e g a r d  to a n y o n e  t h a t  a c c e p t e d  the job as 
a p r e s i d e n t  of a c o r p o r a t i o n  in A l a s k a  if t h i s  w e r e  p a s sed, w o u l d  
ju s t  be out of h i s  m ind, is a b s o l u t e l y  a p p r o p r i a t e .  I a l s o  
w o n d e r  a b o u t  the p e r s o n a l  s e c r e t a r y  w h o  u n d e r  this a c t  h a p p e n s  to 
sign, b e i n g  the c o r p o r a t e  s e c r e t a r y  a n d  s h e ' s  m a k i n g  m a y b e  
$ 2 4 , 0 0 0  a y e a r  a n d  f i n d s  out th a t  s h e ' s  j u s t  m o r t g a g e d  the f a r m  
or the h o u s e  or w h a t e v e r  it is, a n d  to f a i r l y  look at t h i s  a c t  as 
a c o m p l e t e  a c t  w o u l d  be v e r y  d i f f i c u l t .  I f avor the o t h e r  
a p p r o a c h  w h i c h  is l e t ' s  f i n d  t hose s e c t i o n s  we  d o n ' t  li k e  a n d  
c h a n g e  those.

C O W D E R Y :  T h a n k  you. A r e  t h e r e  q u e s t i o n s  f r o m  the L a b o r  
an d  C o m m e r c e  s i de? A n y  q u e s t i o n s  f r o m  F a i r b a n k s ?

VOI C E :  C o m m i s s i o n e r  B r o w n  h a s  a comr.ent.

BR O W N :  T h i s  is F r e d  P ^ o w n  in F a i r b a n k s .  I'm a s k i n g  if 
the n e x t  w i t n e s s  or one of L.ne n e x t  w i t n e s s e s  is .JC-f.ng to be 
P r o f e s s o r  F e s s l e r  or s o m e  oi the a t t o r n e y s  w h o ' v r  ju.<*t t e s t i f i e d  
h a v e  time that they c o u l d  c a t c h  at l e a s t  s o m e  of / i s  r e m a r k s .  I 
a s s u m e  h e ' s  g o i n g  to r e s p o n d  to s o m e  of the m a ^ c e ' s  t h a t  h a v e
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b e e n  m e n t i o n e d  h e re. I k n o w  t h a t  t h e y  h a v e  b u s y  s c h e d u l e s ,  a*:d 
p r o b a b l y  h a v e  o t h e r  e n g a g e m e n t s ,  b u t  if th. ' ' s a t  all p o s s i b l e ,  1 
w o u l d  h o p e  t h e r e  w o u ’.d be s o m e  k i n d  of . *

C O W D E R Y :  O.K. T h a n k  yo u ,  M *. B r o w n .  A n y  m o r e  q u e s t i o n s  
for the w i t n e s s ?  T h a n k  you. It ' s  a p p r o a c h i n g  1:00 p . m., a n d  w e  
h a d  i n t e n d e d  to b r e a k  f r o m  1:00 til 2 : 3 0  p.m. now. I'ir. h e r e  for 
the p l e a s u r e  <. the w i t n e s s e s  h e r e  if, I k n o w  s o m e  of the 
c o m m i t t e e  h a s  a p p o i n t m e n t s  for l u n c h  w i t h  v a r i o u s  o t h e r  p e o p l e  in 
town, so it w o u l d  be the p l e a s u r e ,  I w o u l d  sit h e r e  if . . .

V O I C E :  Mr. C h a i r m a n ,  m i g h t  I s u g g e s t  t h a t  w e  i n v i t e  the 
w i t n e s s e s  to c o m e  ba^k at 2 : 3 0  p . m . ?

C O W D E R Y :  T h a t ' s  w h a t  I w a s  g e t t i n g  at. I h o p e  t h a t  . .

F E S S L E R :  Mr. C h a i r m a n ,  as  s o m e b o d y  w h o  h a s  be e n  w o r k i n g  
w i t h  the c o d e  r e v i s i o n  c o m m i s s i o n  o n  t h i s  bi l l  . . .

C O W D E R Y :  W o u l d  y o u  c o m e  u p  to ti. m i k e  at  t h i s  time.

F E S S L E R :  Yes, I a m  D a n  F e s s l e r  a n d  I've o b v i o u s l y  b e e n  
p l a y i n g  a r o l e  in the w o r k i n g  on the d r a f t i n g  of t h i s  b i l l  for 
s o m e  f o u r  y e a r s .  I'm h e r e  f r o m  C a l i f o r n i a  th i s  a f t e r n o o n .  I'd 
be v e r y  h a p p y  to r e t u r n  at  2: 3 0  p.m. Y o u ' v e  h e a r d  m a n y  c o m m e n t s  
t h i s  m o r n i n g ,  s o m e  of w h i c h  I t h i n k  r a i s e  q u e s t i o n s  t h a t  are 
p o l i c y  q u e s t i o n s  w h i c h  o n l y  y o u  c a n  a d d r e s s .  Sou'n of w h i c h  
b e c a u s e ,  p e r h a p s  of the a d m i t t e d  p a u c i t y  of t i m e  the w i t n e s s e s  
h a v e  had, h a v e  i n v o l v e d  s t a t m e n t s  a b o u t  the c o n t e n t  of the b i l l  
w h i c h  w e r e  s i m p l y  f l a t l y  i n a c c u r a t e ,  a n d  I w o u l d  not w i s h  the 
c o m m i t t e e  m e m b e r s  to be u n d e r  the i l l u s i o n  t h a t  th e y  were. A n d  
also, I t h i n k  t h a t  I w o u l d  l i k e  to h a v e  t h e  o p p o r t u n i t y  t h i s  
a f t e r n o o n  if it is the c o m m i t t e e ' s  p l e a s u r e  to r e s p o n d  to 
q u e s t i o n s  f r o m  m e m b e r s  of the c o m m i t t e e .  So, of cour s e ,  I'll be 
b a c k  h e r e  at  2 : 3 0  p.m. For m a n y  of the v e r y  b u s y  m e m b e r s  of the 
House, th i s  w o u l d  be the f i r s t  t i m e  in the t h r e e  y e a r s  s i n c e  th i s  
bi l l  h a s  b e e n  p e n d i n g ,  it w a s  f i r s t  i n t r o d u c e d  in M a r c h  of 198?, 
that w e  w i l l  h a v e  h a d  an o p p o r t u n i t y  to d i r e c t l y  s u p p l y  
i n f o r m a t i o n  a n d  to a n s w e r  a n d  r e s p o n d  to q u e s t i o n s .  So I look 
f o r w a r d  to t h a t  o p p o r t u n i t y ,  sir.

C O W D E R Y :  W e  look f o r w a r d  to s e e i n g  y o u  at 2:30 p.m. 
W e ' l l  a d j o u r n  this, or r e c e s s  t h i s  m e e t i n g  u n t i l  2:30 p.m.

V O I C E :  Mr. C h a i r m a n ,  is it y o u r  i n t e n t i o n  to c o m e  ba c k  
w i t h  m o r e  t e s t i m o n y  on t h i s  bill, or w e r e  y o u  g o i n g  to go to 
o t h e r  s u b j e c t s  at 2 :30?

C O W D E R Y :  W e ' r e  g o i n g  to s t a y  w i t h  th i s  a n d  th e n  go to 
the or.her s u b j e c t s  as t i m e  p e r m i t s .

V O I C E :  Do y o u  h a v e  a n y  i n d i c a t i o n  as to h o w  m a n y  p e o p l e



are l e f t  to t e s t i f y ?

C O W D E R Y :  O n  our l i st, just t h e  c o d e  c o m m i s s i o n .

V O I C E :  It's my u n d e r s t a n d i n g  t h a t  t h e  n e t w o r k  d o w n  h e r e  
is g o i n g  to be ti e d  up for s o m e t h i n g  else, so w e  p r o b a b l y  w o n ' t  
be a b l e  to t i e  i n t o  that.

C O W D E R Y :  O.K. W e l l ,  w e  w i l l  c e r t a i n l y  h a v e  t r a n s c r i p t s  
of all t h i s  t e s t i m o n y ,  so i f  i t ' s  n o t  p o s s i b l e  for y o u  to t i e  in,
w e ' l l  f i l l  y o u  in Monday. A t  t h i s  t i m e  w e ' l l  si g n  off.

C O W D E R Y :  . . .  to o r d e r  a t  t h i s  t i m e  a n d  t h r e e  m e m b e r s
of the J u d i c i a r y  C o m m i t t e e  a r e  h e re. A n y w a y ,  a r e  w e  b a c k  o n ?
We'v'’ r e c o n v e n e d  the c o n t i n u i n g  f r o m  t h e  m o r n i n g  m e e t i n g ,  a n d  w e  
h a d  o n e  m o r e  w i t n e s s  on the, Mr. F e s s l e r  f r o m  t h e  code r e v i s i o n  
c o m m i s s i o n .  If h e  w o u l d  c o m e  f o r w a r d  a t  t h i s  time, w e ' r e  d e a l i n g  
w i t h  HB 343, an  act r e v i s i n g  t h e  A l a s k a  C o r p o r a t e  C o de. 
P r o f e s s o r ,  if y o u  w o u l d  p l e a s e  i d e n t i f y  y o u r s e l f  for the r e c o r d  .

F E S S L E R :  Yes, for the r e c o r d ,  I ' m  D a n  Fessler. I ' m  a
p r o f e s s o r  of law at the U n i v e r s i t y  of C a l i f o r n i a  a t  D a vis a n d  for 
t h e  p a s t  fo u r  y e a r s  h a v e  b e e n  r e t a i n e d  by the code r e v i s i o n
c o m m i s s i o n  as its c o n s u l t a n t  in f i r s t  s u r v e y i n g  the s t a t e  of 
e x i s t i n g  A l a s k a  law, d e t e r m i n i n g  t h e  p o t e n t i a l  n e e d  for r e v i s i o n  
a n d  t h e n  a c t i n g  as the p e r s o n  w h o  h a s  d o n e  the t e c h n i c a l  w o r k  of 
d r a f t i n g  the v a l u e  j u d g m e n t s  m a d e  by t h e  m e m b e r s  of the c o d e  
r e v i s i o n  c o m m i s s i o n .  I'm a p p e a r i n g  h e r e  t h i s  a f t e r n o o n  w i t h  J o h n  
A b b o t t ,  a m e m b e r  of the A l a s k a  Bar w h o  is t h e  chair m a n ,  a n d  w i t h  
y o u r  p e r m i s s i o n ,  Rep. C o w d e r y ,  C h a i r m a n  A b b o t t  h a d  some r e m a r k s  
he w i s h e d  to m a k e  b e f o r e  I spoke.

C O W D E R Y :  Yes, I w o u l d  l i k e  t o  a n n o u n c e  w e  h a v e  s o m e  
o t h e r  p e o p l e  on c o n f i r m a t i o n  th a t  w e  i n t e n d  to g e t  r i g h t  i n t o  
t h a t  as s o o n  as w e ' r e  t h r o u g h  here, so if y o u ' d  j u s t  p l e a s e  s t a n d  
by, w e ' d  a p p r e c i a t e  it. Mr. A b b o t t .

A B B O T T :  T h a n k  y o u ,  Mr. C h a i r m a n ,  m e m b e r s  of both of the
c o m m i t t e e s .  I'd l i k e  to p r e f a c e  my r e m a r k s  b y  s a y i n g  that w e  a r e
h e r e  today, we  do ha v e  u n d e r  c o n s i d e r a t i o n  a r a t h e r  c o m p l e x  p i e c e  
of l e g i s l a t i o n ,  a n d  it d o e s  n e e d  to b e a r  fu l l  s c r u t i n y  a s  f a r  as 
the c o d e  c o m m i s s i o n  is c o n c e r n e d .  W h a t  I woi id like to do, 
h o w e v e r ,  is b r i e f l y  d i s p e l  a n y  m i s a p p r e h e n s i o n  o n  the part of the 
c o m m i t t e e  m e m b e r s  as; to w h e t h e r  or n o t  t h i s  m a t t e r  w a s  a d e q u a t e l y  
n o t i c e d ,  a n d  I can a s s u r e  y o u  t h a t  it was. The bar a s s o c i a t i o n
has b e e n  r e p r e s e n t e d  on t h e  c o d e  c o m m i s s i o n  s i n c e  its i n c e p t i o n
in 197'5.

W h e n  th i s  bill w a s  f i r s t  t a k e n  o n  as a code r e v i s i o n
p r o j e c t ,  the bar a s s o c i a t i o n  r e q u e s t e d ,  b o t h  f o r m a l l y  a n d
i n f o r m a l l y ,  i n p u t  from t h e  bar a s s o c i a t i o n ,  a n d  s p e c i f i c a l l y  f r o m  
a n y  b u s i n e s s  law c o m m i t t e e  t h a t  c o u l d  be 'onvened to c o n s i d e r

- 57 -



this. In M a y  of 1982 t h e  bar a s s o c i a t i o n  t h r o u g h  its t h e n  
c h a i r m a n  of t h e  b u s i n e s s  l a w  c o m m i t t e e ,  Mr. D i c k  Block w h o  w a s  
the f i r s t  w i t n e s s  to a p p e a r  h e r e  today, s p e c i f i c a l l y  r e q u e s t e d  
t h a t  the c o d e  c o m m i s s i o n  p r o v i d e  P r o f e s s o r  F e s s l e r  as a s p e a k e r  
to e x p l a i n  t h e  b i l l  t h a t ' s  n o w  in f r o n t  of t h e  j o i n t  c o m m i t t e e s  
to d a y .  T h a t  w a s  1982. At t h a t  ti m e  Mr. D i c k  B l o c k  was s t i l l  t h e  
c h a i r m a n  of the b u s i n e s s  law c o m m i t t e e  of t h e  b u s i n e s s  law 
c o m m i t t e e  of the bar a s s o c i a t i o n .  T h e r e  h a v e  been r e p e a t e d  
e f f o r t s ,  b o t h  f o r m a l  and i n f o r m a l ,  to i n v o l v e  the bar a s s o c i a t i o n  
in d e l i b e r a t i o n s  in s e e k i n g  i n p u t  f r o m  t h e m  c-ft the d r a f t i n g ,  t h e  
i m p l e m e n t a t i o n  of this c o r p o r a t i o n ' s  bill. I t ' s  i n c o n c e i v a b l e  to 
m e  t h a t  a n y b o d y  c o u l d  a r g u e  t h a t  the bar a s s o c i a t i o n  was n o t  p u t  
on  n o t i c e  of w h a t  w e  w e r e  d o i n g  w i t h  the bill, d i d  not h a v e  a n y  
i d e a  of w h a t  w a s  h a p p e n i n g  w i t h  it, or t h a t  a n y  of the m e m b e r s  
c o u l d  c l a i m  t h a t  t h e y  d i d n ' t  k n o w  or s h o u l d n ' t  h a v e  k n o w n  t h a t  
t h i s  b i l l  w a s  u n d e r  c o n s i d e r a t i o n .  Be t h a t  as it may, t h e y ' v e  
a s k e d  for a c e r t a i n  a m o u n t  of t i m e  to r e v i e w  the bill. W i t h  
g r a v e  r e l u c t a n c e ,  I w i l l  s a y  on b e h a l f  of t h e  c o m m i s s i o n  t h a t  w e  
w o u l d  a c q u i e s c e  in a 30 d a y  p e r i o d  w i t h  r e v i e w ,  and w e ' d  h o p e  
t h a t  the j o i n t  c o m m i t t e e s  w o u l d  h o l d  f i r m  to t h a t  30 day p e r i o d .  
A s  Rep. M a l o n e  e a r l i e r  p o i n t e d  out, t h a t  m a y  or m a y  not b e  the 
d e a t h  k n e l l  for th i s  p a r t i c u l a r  bill, a n d  w e  a r e  p u s h i n g  h a r d  for 
c o n s i d e r a t i o n  of this b i l l  t h i s  y e ar.

Y o u ' v e  h e a r d  a f a i r  a m o u n t  of t e s t i m o n y  c o n c e r n i n g  the 
e x i s t i n g  A l a s k a  l a w  a n d  t h e  n e w  bill. A n d  I'll let P r o f e s s o r  
F e s s l e r  r e s p o n d  to the c l a i m s  t h a t  i t ' s  i n n o v a t i v e  or r a d i c a l .  
It is not. I n p u t  on t h i s  b i l l  h a s  b e e n  p r o v i d e d  by m e  a n d  b y  
C o m m i s s i o n e r  J e r r y  Kurtz, w h o  r e p r e s e n t s  the bar a s s o c i a t i o n .  I 
h a v e  b e e n  in A l a s k a  s i n c e  19 6 9  a n d  p r a c t i c e d  law s i n c e  t h a t  
time. C o m m i s s i o n e r  Kurtz h a s  b e e n  in A l a s k a  s i n c e  1961 a n d  h a s  
p r a c t i c e d  lav/ d u r i n g  t h a t  time. W e  b o t h  ha v e  e x t e n s i v e  
b a c k g r o u n d  in p r i v a t e  p r a c t i c e  d e a l i n g  w i t h  c o r p o r a t i o n  a n d  
c o r p o r a t e  a b u s e s .  A n d  i t  w a s  o u r  o p i n i o n  t h a t  t h e r e  w e r e  
s i g n i f i c a n t  a b u s e s  w h i c h  c r i e d  out for [TAPE CHANGE] . . .  of the 
e x i s t e n c e  of p u b l i c  h e a r i n g s  on a bill. In short, we  h a v e  t a k e n  
g r e a t  p a i n s  tc c o n t a c t  e v e r y b o d y  t h a t  m i g h t  h a v e  an i n t e r e s t  in 
t h i s  bill. A n d  I think it w o u l d  be m i s l e a d i n g  for a n y o n e  to 
c l a i m  t h a t  t h e y  d i d n ' t  h a v e  a n  o p p o r t u n i t y  to comment. T h a t  
o p p o r t u n i t y  h a s  b e e n  p r e s e n t .

A t  t h i s  p o i n t  in time, if t h e r e  a r e  no q u e s t i o n s ,  I
w o u l d  t u r n  t h i s  over to P r o f e s s o r  F e s s l e r .

C O W D E R Y :  Yes, I w o u l d  li k e  to j u s t  li k e  c o m m e n t  o n  yo u r  
c o m m e n t s ,  t h a t  I t hink t h a t  t h i s  m o r n i n g  t h e  q u e s t i o n  w a s  a s k e d  
of i n d i v i d u a l s  h e r e  if t h e y  h a d  k n o w n  a b o u t  it, and I t h i n k  t h e y  
w e r e  e x p r e s s i n g  their v i e w s  t h a t  m a y b e  t h e y  h a d  known a b o u t  it, 
but t h i s  is the first ti m e  t h e y  r e a l l y  g o t  s e r i o u s  a b o u t
l i s t e n i n g  to it. A n d  u m l e r  th a t  I t h i n k  t h » r e  a r e  1,400 b i l l s  or 
so t h a t  a r e  in the h o p p e r  th a t  p r o b a b l y  100 w o n ' t  b e c o m e  law in 
the 13th, m a y b e  150 w i l l  b e c o m e  law. So t h i s  is in t h a t  1 , 4 0 0
bills, so u n t i l  it gets d o w n  to w h e r e  t h e r e  is s o m e  action, a l o t
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of t i m e s  o n  bills, p e o p l e  d o n ' t  g e t  too s e r i o u s  a b o u t  t h e m  u n t i l  
t h e y  t h i n k  t h e r e  m i g h t  be s o m e  a c t i o n .

A B B O T T :  I a p p r e c i a t e  that, Mr. C h a i r m a n ,  a n d  I g u e s s  m y  
r e s p o n s e  w o u l d  be t h a t  I fe e l  t h e r e  is a p r o f e s s i o n a l
r e s p o n s i b i l i t y  on the p a r t  of l a w y e r s  t o  p a r t i c i p a t e  o n  b i l l s  
t h a t  w i l l  a f f e c t  t h e m  or t h e i r  c l i e n t s .  A n d  I ' m  n o t  j u s t  t a l k i n g  
a b o u t  n o t i f y i n g  the bar a s s o c i a t i o n ,  I ' m  r e f e r r i n g  to s p e c i f i c  
r e q u e s t s  for a s s i s t a n c e  f r o m  t h e  bar a s s o c i a t i o n  to hei£ us, to 
g i v e  us t h e i r  i nput as p r i v a t e  p r a c t i t i o n e r s  in h o w  t h i s  l a w  
s h o u l d  be d r a f t e d .  S o m e t h i n g  w e  w o u l d  h a v e  w e l c o m e d .

C O W D E R Y :  I t h i n k  t h a t ' s  w h a t  t h e y  e x p r e s s e d  t h i s
m o r n i n g ,  t h e y  w a n t  to h a v e  a p a r t  in it. Rep. W e n d t e .

W E N D T E :  C o u l d  y o u  e d u c a t e  m e  to t h e  e x t e n t  of what,
c o u l d  y o u  go t h r o u g h  the m e m b e r s h i p  of t h e  c o m m i s s i o n ?

A B B O T T :  Yes, I w o u l d ,  Rep. W e n d t e  . . .

W E N D T E :  A n d  if t h e y  r e p r e s e n t  d e s i g n a t e d  or w h a t  t h e i r  
a f f i l i a t i o n  is.

A B B O T T :  Yes, a n d  I ' l l  go j u s t  a l i t t l e  f u r t h e r  t h a n  
that. T h e  l e g i s l a t u r e  in 1 9 7 6  c r e a t e d  t h e  A l a s k a  C o d e  R e v i s i o n  
C o m m i s s i o n  due to the s u c c e s s  t h a t  it f e l t  it h a d  w i t h  the 
s u b c o m m i s s i o n  on T i t l e  11, w h i c h  w a s  the c r i m i n a l  code. B e c a u s e  
of the s u c c e s s  of that c o m m i s s i o n  e n a c t e d  a p e r m a n e n t  c o m m i s s i o n ,  
the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n ,  g a v e  it a b r o a d  m a n d a t e  to 
e x a m i n e  all e x i s t i n g  laws, s t a t u t e s ,  to e n t e r t a i n  r e q u e s t s  f r o m  
the c o u r t  system, the a d m i n i s t r a t i o n ,  a n d  t h e  l e g i s l a t u r e  a s  to 
a r e a s  t h a t  n e e d e d  to be l o o k e d  into. S i n c e  t h a t  ti m e  n u m e r o u s  
r e q u e s t s  h a v e  b e e n  e n t e r t a i n e d  f r o m  the l e g i s l a t u r e  a n d  from, 
v e r y  few f r o m  the p r i v a t e  s e c t i o n ,  s o m e  f r o m  the a d m i n i s t r a t i o n .  
T he c o m p o s i t i o n  of the c o d e  c o m m i s s i o n  w a s  s u c h  that i t  f a i r l y  
r e p r e s e n t e d  a l l  t h r e e  b r a n c h e s  of g o v e r n m e n t .  T h e r e  w e r e  at  t h a t  
time, o n e  p u b l i c  m e m b e r  a p p o i n t e d  by t h e  g o v e r n o r ,  t h e r e  w a s  a 
m e m b e r  f r o m  the a t t o r n e y  g e n e r a l ' s  o f f i c e  w h o  a l s o  r e p r e s e n t e d  
the g o v e r n o r  t h r o u g h  the a t t o r n e y  g e n e r a l ' s  office, t h e r e  w a s  a 
r e p r e s e n t a t i v e  f r o m  the s t a t e  l e g i s l a t u r e ,  t h e r e  was a s e n a t o r  
f r o m  the s t a t e  senate, b o t h  a p p o i n t e d  by t h e i r  r e s p e c t i v e  c h a i r s ,  
t h e r e  w a s  a m e m b e r  of the A l a s k a  Bar A s s o c i a t i o n ,  and t h e r e  w a s  a 
d e s i g n e e  of the A l a s k a  S u p r e m e  C o u r t  c h o s e n  by the c h i e f  
j u s t i c e .  In 1 981, I b e l i e v e  it was, t h a t  w a s  e x p a n d e d  to i n c l u d e  
two a d d i t i o n a l  p u b l i c  m e m b e r s ,  one of w h o m  h a s  b e e n  a p p o i n t e d  b y  
G o v e r n o r  S h e f f i e l d ,  t h a t ' s  f o r m e r  R e p r e s e n t a t i v e  Fred B r o w n ,  the 
o t h e r  p o s i t i o n  is c u r r e n t l y  v a c a n t .  W e  h a v e  as  s u c h  
r e p r e s e n t a t i o n  of all t h r e e  b r a n c h e s  of g o v e r n m e n t ,  a n d  the 
p a r t i e s  t h a t  a r e  r e a d i l y  i d e n t i f i a b l e  as t h o s e  that w o u l d  be 
i n t e r e s t e d  in l e g i s l a t i o n  b e i n g  p a s s e d .

T h e  w o r k  of t h e  c o m m i s s i o n  is s u c h  t h a t  it is 
t r a n s m i t t e d  to the l e g i s l a t u r e  in t w o  w a y s .  First, we r e p o r t  on
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e v e r y t h i n g  t h a t ' s  d o n e  by  the c o m m i s s i o n  to the L e g i s l a t i v e  
C o u n c i l ,  w h i c h  is r e p o n s i b l e  for o v e r s i g h t  of the c o d e  r e v i s i o n  
c o m m i s s i o n .  S e c o n d l y ,  i n d i v i d u a l  m a t e r i a l s  a r e  s e n t  to 
i n d i v i d u a l  l e g i s l a t o r s .  Y o u  s h o u l d  h a v e  j u s t  r e c e n t l y  r e c e i v e d  a 
p a c k a g e  of so m e  six b i l l s  a l o n g  w i t h  c o m m e n t a r y  a d v i s i n g  y o u  as 
to w h a t  the c o d e  c o m m i s s i o n  is doing. W e  h a v e  s p r e a d  a l o t  of 
p a p e r  in a d v i s i n g  t h e  l e g i s l a t u r e  as t o  w h a t  b i l l s  w e  a r e  
c o n s i d e r i n g  a n d  w h a t  w e  a r e  doing.

W E N D T E :  H o w  d i d  t h i s  b i l l  b e e n  i s s u e d ,  w i t h i n  t h e
c o m m i s s i o n  or a d m i n i s t r a t i o n ?  H o w  d i d  y o u  b e g i n  t h i s  r e v i e w ?

A B B O T T :  T h e  n o r m a l  p r o c i s s  for c o n s i d e r a t i o n  of a bill, 
u n l e s s  i t ' s  a s p e c i f i c  r e q u e s t  f r o m  a l e g i s l a t o r  or s o m e b o d y  f r o m  
t h e  a d m i n i s t r a t i o n ,  is to g e n e r a l l y  r e v i e w  laws in the S t a t e  of 
A l a s k a ,  p a r t i c u l a r l y  t h o s e  of a s o p h i s t i c a t e d  n a t u r e ,  s i n c e  w e  
d o n ' t  d e a l  w i t h  la w s  t h a t  l e g i s l a t u r e s  w o u l d  n o r m a l l y  h a n d l e .  W e  
d e a l  w i t h  t h o s e  t h e y  m i g h t  n o t  be i n t e r e s t e d  in h a n d l i n g  or d o n ' t  
h a v e  t i m e  to h a n d l e .  O n e  of the lav/s t h a t  h a d  n o t  b e e n  r e v i e w e d  
in q u i t e  s o m e  t i m e  w a s  the c o r p o r a t i o n  code. T h e r e  w a s  s o m e  six 
m o n t h s ,  a n d  t h a t ' s  an estimate,- of d e l i b e r a t i o n  in the c o m m i s s i o n  
b e f o r e  it w a s  a d o p t e d  a s  a f o r m a l  p r o j e c t  to be t a k e n  o n  by the 
c o m m i s s i o n .  T h a t  r e v i e w  i n d i c a t e d  t h a t  t h e r e  w e r e  so m e  s e r i o u s  
n e e d s  for r e v i s i o n .  So in a n s w e r  to y o u r  q u e s t i o n ,  the b i l l  h a d  
its g e n e s i s  in the c o d e  c o m m i s s i o n  itself.

C O W D E R Y :  T h a n k  you. Mr. F e s s l e r .

F E S S L E R :  Yes, g e n t l e m e n ,  I'd l i k e  if I c a n  to b r i e f l y  
t o u c h  on f o u r  a r e a s  t h a t  s - a m  to b e  s i n f u l  to the t e s t i m o n y  y o u  
h e a r d  t h i s  m o r n i n g .

First, I'd l i k e  to b r i e f l y  d e s c r i b e ,  to c l a r i f y  for the 
m e m b e r s ,  the o r i g i n  of the bill a n d  at p o i n t  I'd l e f t  t h e  i s s u e  
of w h e t h e r  or n o t  the b i l l  is r adical. S e c o n d ,  what is the s t a t e  
of c u r r e n t  A l a s k a  l a w  w h i c h  c o m m e n t s  on the n e c e s s i t y  of d o i n g  
s o m e t h i n g .  Third, sec. 488, the s e c o n d a r y  l i a b i l i t y  of o f f i c e r s  
a n d  d i r e c t o r s ,  w a s  a m a t t e r  of g r e a t  c o n c e r n  t h i s  m o r n i n g .  In 
t h a t  c o n n e c t i o n ,  I h a ve, I w o u l d  l i k e  to talk a b o u t  is the b i l l  
g e n e r a l l y  i n s c r u t a b l e ,  is the d r a f t i n g  s u c h  t h a t  it c a n n o t  be 
read. A n d  t h e n  f i n a l l y ,  the i ssue that w a s  of p a r t i c u l a r  c o n c e r n  
to C h a i r m a n  B u s s e l l ,  w i l l  the b i l l  c l o g  the c o u r t s  w i t h  
l i t i g a t i o n  if y o u  w e r e  to e n a c t  it in t o  law.

T h e  o r i g i n  of the bill is as  f o l l o w s :  T h e  c o d e
c o m m i s s i o n  a s k e d  m e  if I w o u l d  be i n t e r e s t e d  in d o i n g  a s u r v e y  of 
e x i s t i n g  s t a t u t o r y  a n d  d e c i s i o n a l  law in the b u s i n e s s  f i e l d  w i t h  
a v i e w  t o w a r d  d e t e r m i n i n g  w h e t h e r  or not, g i v e n  the p a s s a g e  of 
so m e  23 y e a r s  s i n c e  the e n a c t m e n t  of the o r i g i n a l  code, it w a s  
t i m e  for A l a s k a  to h a v e  a c o d e  in the c o r p o r a t e  f i e l d  of i ‘s o wn  
c r e a t i o n .  I u n d e r t o o k  t h a t  by c o m p a r i n g  the e x i s t i n g  A l a s k a  l a w  
to the m o d e l  c o r p o r a t i o n  a c t  as it h a s  b e e n  e v o l v i n g  s i n c e  t h a t  
p e r i o d  of time to the c o r p o r a t i o n  e x p e r i e n c e  that h a d  t a k e n  p l a c e
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in N e w  Y o rk, w h i c h  h a d  g o n e  t h r o u g h  a s i m i l a r  p l e n a r y  r e v i s i o n  of 
its l a w  in t h e  l a t e  1 9 6 0 ' s  a n d  to t h e  r e v i s i o n  of t h e  C a l i f o r n i a  
C o r p o r a t i o n  Act, w h i c h  h a d  a l s o  g o n e  t h r o u g h  a so m e  f i v e  year, 
a n d  in t h a t  i n s t a n c e ,  m u l t i m i l l i o n  d o l l a r  p r o c e s s  of a n a l y s i s  a n d  
r e v i s i o n  in the e a r l y  1 9 7 0 ' s  w h i c h  c u l m i n a t e d  in t h e  a d o p t i o n  of 
t he C a l i f o r n i a  C o r p o r a t i o n s  C o d e  in the f a l l  of 1 9 7 2  b y  th a t  
l e g i s l a t u r e .  N o w  w h e n  I r e v i e w e d  t h e  e x i s t i n g  A l a s k a  law, I ca m e  
b a c k  w i t h  the f o l l o w i n g  .general r e c o m m e n d a t i o n s .

F irst, A l a s k a  h a d  a d o p t e d  a t  the t i m e  of s t a t e h o o d  w h a t  
w a s  t h e n  the O r e g o n  v e r s i o n  of the m o d e l  act. A n d  s i n c e  t h a t  
t i m e  h a d  p a i d  no a p p a r e n t  c o n s i s t e n t  a t t e n t i o n  to the 
c o r p o r a t i o n s  code. T h e  A l a s k a  C o r p o r a t i o n s  Code, t h e r e f o r e ,  w a s  
no l o n g e r  in c o m p l i a n c e  w i t h  the m o d e l  act. T h e  m o d e l  act h a d  
g o n e  t h r o u g h  t w e n t y  y e a r s  of r e v i s i o n  a n d  e v o l u t i o n ,  m o s t  of 
w h i c h  h a d  n o t  b e e n  t r a c k e d  by a m e n d m e n t s  to the law h e r e  in the 
S t a t e  of A l a s k a .

Se c o n d ,  if one t r i e d  to l o o k  to d e c i s i o n a l  law in the 
A l a s k a  S u p r e m e  C o u r t  to fi l l  in t h e  gaps, o n e  f o u n d  t h e r e  w a s  
v e r y  l i t t l e  d e c i s i o n a l  law. T h e  c o n s e q u e n c e  t h a t  I drew, or the 
c o n c l u s i o n  I drew, is t h a t  a l a w y e r  or c i t i z e n  in A l a s k a  a s k i n g  
q u e s t i o n s  the a n s w e r s  to w h i c h  o u g h t  to be a s c e r t a i n a b l e  in v e r y  
m a n y  a r e a s  of c o r p o r a t e  law, ran u p  a g a i n s t  a n  a b s o l u t e  b l a n k  
wall. T h e r e  w a s  no s t a t u t o r y  p r o v i s i o n  o n  point, a n d  t h e  A l a s k a  
S u p r e m e  C o u r t  h a d  n e v e r  s p o k e n  to t h e  a r e a  a t  all. S o m e  p e o p l e  
t o d a y  r e f e r r e d  to this as the l a w y e r s  r e l i e f  act. T h e  e x i s t i n g  
A l a s k a  l a w  c o u l d  o n l y  be d e s c r i b e d  a s  h a y d a y  for c h i r o m a n t i s t s ,  
p a l m  r eaders, a n d  i n d i v i d u a l s  w h o  s t a r e  at c r y s t a l  balls. If one 
l o o k s  o u t s i d e  of A l a s k a  to the m o d e l  a c t  on the t h e o r y  y o u  w i l l  
f i n d  in o t h e r  s t a t e s  d e c i s i o n a l  law t h a t  r e a d i l y  tell y o u  w h a t  
A l a s k a  l a w  m e a n s ,  I s u b m i t  to y o u  t h a t  ten m i n u t e s  of a n a l y s i s  
w o u l d  n o t  s u p p o r t  th a t  s t a t e m e n t .  T h e  m o d e l  act in v a r i o u s  
d e g r e e s  is the l a w  in s o m e  18 to 20 j u r i s d i c t i o n s .  T h e i r  c o u r t s  
o v e r  a p e r i o d  of t i m e  h a v e  r e a c h e d  f r e q u e n t l y  c o n f l i c t i n g  
i n t e r p r e t a t i o n  a s  to the m e a n i n g  of i d e n t i c a l  s t a t u t o r y  
l a n g u a g e .  And, t h e r e f o r e ,  it ' s  d e l i g h t f u l  to sit in a 
n e g o t i a t i o n  w i t h  a c l i e n t  in w h i c h  the sa m e  s t a t u t o r y  l a n g u a g e ,  
c o u p l e d  w i t h  a d e c i s i o n  t h a t  the S u p r e m e  C o u r t  of W e s t  V i r g i n i a ,  
of the C o u r t  of A p p e a l s  in T e n n e s s e e ,  a n d  a f e d e r a l  d i s t r i c t  
c o u r t  s i t t i n g  in d i v e r s i t y  in F l o r i d a  is on m y  side, w h i l e  on 
y o u r  side y o u  l e a d  off the b i d d i n g  w i t h  a d e c i s i o n  of the s u p r e m e  
j u d i c i a l  c o u r t  of M a s s a c h u s e t t s ,  the S u p r e m e  C o u r t  of I l l i n o i s  
a n d  a f e d e r a l  d i s t r i c t  c o u r t  s i t t i n g  in N e w  M e x i c o .  N o w  it is 
a g a i n  as to w h i c h  v i e w  w o u l d  be a d o p t e d  by an  A l a s k a  court, a n d  
in a m o m e n t  I'll talk a b o u t  the c o s t s  bo t h  in ti m e  a n d  in 
t r e a s u r e  to c i t i z e n s  of th i s  s t a t e  in f o l l o w i n g  up th a t  g u e s s  
w i t h  l i t i g a t i o n .

It w a s  the p h i l o s o p h y  of the c o d e  r e v i s i o n  c o m m i s s i o n  
that the s t a t e ' s  e c o n o m y  w o u l d  be b e t t e r  off if t h e r e  w a s  in one 
p l a c e  a rther t h o r o u g h  e x p r e s s i o n  of b a s i c  s t a t u t o r y  p o l i c y  so 
one did not h a v e  to lo o k  at  a bi l l  s u p p o r t e d  by a v a r i e t y  of
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c r u t c h e s  in o r d e r  to d e t e r m i n e  w h a t ,  e x a c t l y ,  is the a n s w e r  to a 
c l i e n t ' s  q u e s t i o n .  T h a t  is a l s o  w h y  t h e  l a w  is o r g a n i z e d  the w a y  
it is. Y o u ' l l  n o t i c e  it is o r g a n i z e d  in a m a n n e r  t o t a l l y  u n l i k e  
e x i s t i n g  A l a s k a  law, w h i c h  h a s  no o r g a n i z a t i o n  w h a t s o e v e r .  It is 
o r g a n i z e d  in a m a n n e r  w h i c h  a t t e m p t s  to r e s t a t e  the a r e a  f r o m  the 
b e g i n n i n g  of a c o r p o r a t i o n  r i g h t  o n  t h r o u g h  to d i s s o l u t i o n .  A n d  
to o r g a n i z e  it so t h a t  it h a s  c o m p r e h e n s i v e  s t a t u t o r y  t r e a t m e n t  
of t h e s e  i m p o r t a n t  t o p i c s  in one p l a c e  a n d  at o n e  time.

T h e  c o m m e n t s  w h i c h  w e r e  p r e p a r e d  a r e  an a t t e m p t  to 
s y n t h e s i z e  in t h o s e  a r e a s  w h e r e  w e  c o n t i n u e ,  a n d  in m o s t  a r e a s  w e  
c o n t i n u e  the p o l i c i e s  of the m o d e l  act, b u t  w e  h a v e  l o o k e d  at, 
t a k e n  i n t o  a c c o u n t ,  the d i v e r g e n t  i n t e r p r e t a t i o n s  a n d  h a d  w r i t t e n  
t h e  c o m m e n t s  in a m a n n e r  t h a t  s a y s  t h a t  it a p p e a r s  m o s t  in 
c o n c e r t  w i t h  our u n d e r s t a n d i n g  of the l a w  a n d  w h e r e  t h i s  s t a t u t e  
as a w h o l e  w i s h e s  to go, to f o l l o w  the T e n n e s s e e  v i e w  o n  th i s  
m a t t e r  a n d  n o t  the F l o r i d a  view. N o w  if the l e g i s l a t u r e  w e r e  to 
a d o p t  by c o n c u r r e n t  r e s o l u t i o n  r e c o g n i t i o n  of t h o s e  c o m m e n t s ,  you 
w o u l d  go a l o n g  w a y  t o w a r d  c l e a r i n g  u p  the log j a m  a n d  c o n f u s i o n  
of o u t s i d e ,  l o wer 48 i n t e r p r e t a t i o n s  of the m o d e l  act.

T h i s  bi l l  h o p e f u l l y  b r i n g s  to y o u  the b e s t  of e x i s t i n g  
l a w  u n d e r  the m o d e l  act. V i r t u a l l y  a l l  p r o v i s i o n s  of the m o d e l  
act, i n c l u d i n g  t h e  m o s t  r e c e n t  p r o v i s i o n s  of th a t  act, are 
c o n t a i n e d  in th i s  draft. So to the e x t e n t  th a t  p e o p l e  w e r e  
w i s h i n g  t h i s  m o r n i n g  t h a t  t h a t  m i g h t  h a p p e n ,  g e n t l e m e n ,  it h a s  
h a p p e n e d .  It a l s o  l o o k s  to the law of N e w  Y o r k  for its b a s i c  
o r g a n i z a t i o n .  It e x a m i n e d  the l a w  of D e l a w a r e  v e r y  c a r e f u l l y ,  
t h e  law of N o r t h  C a r o l i n a  w i t h  s o m e  c a r e  b e c a u s e  C a r o l i n a  has 
g o n e  t h r o u g h  a s o m e w h a t  s w e e p i n g  a l t h o u g h  n o t  t o tal r e f o r m  of its 
s t a t u t o r y  law, a n d  f i n a l l y  the l a w  of C a l i f o r n i a .

Is it a r a d i c a l  b i l l ?  Rep. L i s k a  a s k e d  the q u e s t i o n  
t h i s  m o r n i n g  in s e v e r a l  ar e a s .  It d e s e r v e s  a v e r y  f r a n k  a n s w e r .  
Sir, it is not a r a d i c a l  bill. W h a t  it a t t e m p t s  to do is to d r a w  
a m i d d l i n g ,  fair, s t r a i g h t l i n e  p o s i t i o n  s a y i n g  w e ' r e  n o t  t r y i n g  
to d e v e l o p  a b i l l  t h a t  is t o t a l l y  m a n a g e m e n t  o r i e n t e d .  M o s t  
l a w y e r s  w o u l d  t e l l  y o u  t h a t  is the e x i s t i n g  law in D e l a w a r e .  W e  
a r e  not a t t e m p t i n g  to r e c o m m e n d  to y o u  a bill that is t o t a l l y  
s h a r e h o l d e r  o r i e n t e d .  T h a t  is the g e n e r a l  c h a r a c t e r i z a t i o n  of 
the l a w  of C a l i f o r n i a .  W h a t  w e  h a v e  a t t e m p t e d  to do is d r a w  a 
bill th a t  is m o r e  or l e s s  u e u t r a l  on the i s s u e  of w h e t h e r  it is 
to be m a n a g e m e n t  o v e r a l l  rr s h a r e h o l d e r s  o v e r a l l ,  but l e a v e  g r e a t  
f l e x i b i l i t y  to i n d i v i d u a l  A l a s k a n s  a n d  t h eir a d v i s o r s ,  w h e t h e r  
t h e y  d e e m  i.hemselves c a p a b l e  of m a k i n g  t h e s e  d e c i s i o n s  or th e y  
w i s h  to h i r e  an a t t o r n e y  to s t r u c t u r e  in the a r t i c l e s  of 
i n c o r p o r a t i o n  h o w  th i s  p a r t i c u l a r  c o r p o r a t i o n  w i l l  be. T h e r e  w a s  
a l o t  of c o m p l a i n t  t h i s  m o r n i n g  t h a t  the a r t i c l e s  of 
i n c o r p o r a t i o n  w o u l d  be i m p o r t a n t  for the f i r s t  t i m e  in A l a s k a  if 
y o u  w e r e  to a d o p t  th i s  bill. S i n c e  the a r t i c l e s  of i n c o r p o r a t i o n  
f u n c t i o n  is the v e r v  c o n s t i t u t i o n a l  d o c u m e n t  in a n y  c o r p o r a t e  
s e t t i n g ,  it s e e m s  to m e  t h a t  it is s e n s i b l e  that the b a s i c  
d e c i s i o n s  a b o u t  the s t r u c t u r e  of the c o r p o r a t i o n ,  p r e r o g a t i v e s  of
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s h a r e h o l d e r s ,  l i m i t a t i o n s ,  if any, u p o n  t h e  p r e r o g a t i v e s  of
d i r e c t o r s  a n d  o f f i c e r s ,  s h o u l d  be s t a t e d  in t h a t  s i n g l e  
d o c u m e n t .  P e o p l e  a r e  n o t  f r o z e n  in c o n c r e t e .  T h e  a r t i c l e s  m a y  
a l w a y s  be a m e n d e d .  T h e  i m p r e s s i o n  w a s  l e f t  t h i s  m o r n i n g  t h a t  y o u  
h a d  to be p r e s c i e n t  a n d  p u t  it in the o r i g i n a l  a r t i c l e s ,  a n d  t h a t  
is s i m p l y  n o t  the fact.

Now, t h e r e  is o n e  a r e a  of th i s  b i l l  w h i c h  is
i n n o v a t i v e ,  w h i c h  h a s  n o  d i r e c t  s t a t u t o r y  s u p p o r t  in a n y  state. 
A n d  the m e m b e r s  of the H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  w i l l  
r e c o g n i z e  this, but for the b e n e f i t  of t h o s e  f r o m  the J u d i c i a r y  
C o m m i t t e e ,  th a t  is sec. 488. I m i g h t  a d d  t h a t  w e  t r i e d  to go out
of our w a y  to a d v e r t i s e  the f a c t  t h a t  t h i s  is s o m e t h i n g  d e s e r v i n g
of y o u r  g r e a t e s t  s c r u t i n y .  W e  b e l i e v e  t h a t  o v e r  a p e r i o d  of t i m e  
a n  a b u s e  of the c o r p o r a t i o n  h a s  c r e p t  in w h i c h  it is 
r e s p o n s i b i l i t y  of the l e g i s l a t u r e  as t h e  d u l y  e l e c t e d
r e p r e s e n t a t i v e s  of the p e o p l e  to t h i n k  a b o u t  e v e r y  20 or 30 y e a r s  
b e f o r e  it a l l o w s  it to j u s t  go on a n d  o n  a n d  on. A n d  t h a t  is the 
q u e s t i o n  as to w h e t h e r  or n o t  m e r e l y  b e c a u s e  s o m e o n e  h a s  a c h i e v e d  
c o r p o r a t e  s t a t u s  w h e t h e r  t h e y  h a v e  t o r n  o u t  f o r m s  f r o m  a book, or 
if y o u ' v e  b e e n  on an  a i r l i n e  r e c e n t l y ,  a n d  y o u ' v e  s e e n  t h e s e  
a d v e r t i s e m e n t s  for " s e n d  m e  $49.95, a n d  I ' l l  s e n d  y o u  s o m e t h i n g  
th a t  can s h o w  you h o w  w i t h o u t  a n y  of y o u r  m o n e y ,  w i t h o u t  t h e  n e e d  
of any lawyer, y o u  can r e d u c e  y o u r  taxes, y o u  can k e e p  a l l  yo u r  
f o r t u n e ,  a n d  y o u  can be r e s p o n s i b l e  to n o b o d y . "  N o w  I s u b m i t  to 
y o u  t h a t  t h a t  is a d e c i s i o n  w h i c h  y o u  m u s t  make, but the
g r e a t n e s s  of this c o u n t r y  w a s  n e v e r  b u i l t  on  p r e m e d i t a t e d  
i r r e s p o n s i b i l i t y  to c r e d i t o r s .  A n d  t h a t  is b e i n g  a d v e r t i s e d  at 
the p r e s e n t  time as a g r e a t  v i r t u e  of the c o r p o r a t e  form.

T h e  c o r p o r a t e  f o r m  w i t h  l i m i t e d  l i a b i l i t y  is a s t a t e  
c o n f e r r e d  p r i v i l e g e .  It d o e s  n o t  e x i s t  u n l e s s  the m e m b e r s  of the 
A l a s k a  L e g i s l a t u r e  sa y s  t h a t  it e x i s t s .  A n d  the q u e s t i o n  a s  to 
w h e t h e r  y o u  h a v e  r i g h t  f r o m  t i m e  to ti m e  to l o o k  at  t h a t  
p r i v i l e g e  a n d  to d e c i d e  w h e t h e r  i t ' s  w o r k i n g  for the c o m m o n  g o o d  
or w h e t h e r  it s h o u l d  be f i n e  t u n e d  to r e s c u e  a n y  a b u s e  t h a t  h a s
c r e p t  in, is s o m e t h i n g  w h i c h  I t h i n k  y o u  o u g h t  n o t  be d e n i e d .
N o w  all t h a t  sec. 488 does, it d o e s  n o t  r e p e a l  l i m i t e d  l i a b i l i t y  
to the c o r p o r a t e  form. W h a t  it d o e s  do is this. It r e c o g n i z e s  
a n d  s u g g e s t s  a s o l u t i o n  to the p r o b l e m  if y o u  a g r e e  th a t  t h e r e  is 
a p r o b l e m .  It r e c o g n i z e s  t h a t  l i m i t e d  l i a b i l i t y  is the n o r m  if 
y o u  h a v e  a c o r p o r a t i o n .  It is true, as  w a s  s t a t e d  by s o m e  of the 
a t t o r n e y s  t h i s  m o r n i n g ,  t h a t  t h e r e  a r e  c o m m o n  l a w  d o c t r i n e s  
c a l l e d  " p i e r c i n g  the c o r p o r a t e  v e i l "  or d i s r e g a r d  of l i m i t e d  
l i a b i l i t y  th a t  t h e o r e t i c a l l y  act as a c h e c k  u p o n  p e o p l e  w h o  a b u s e  
l i m i t e d  l i a b i l i t y .  My s u r v e y  of A l a s k a  S u p r e m e  C o u r t  c a s e s  in 
t h i s  a r e a  r e v e a l s  two c a s e s  in the 25 y e a r s  t h a t  A l a s k a  h a s  b e e n  
a state. F r o m  th i s  w e  c a n  e i t h e r  c o n c l u d e  th a t  t h e r e  is s i m p l y  
no p r o b l e m ,  a n d  t h e r e f o r e  t h e r e  c o u l d  n o t  be m i l l i o n s  u p o n  
m i l l i o n s  of d o l l a r s  in d a m a g i n g  l i a b i l i t y  u n d e r  sec. 488, or 
th a t  the p r o b l e m  is n o t  a d e q u a t e l y  b e i n g  a d d r e s s e d  u n d e r  the 
e x i s t i n g  c o m m o n  law d o c t r i n e ,  I s u g g e s t  that it is l i k e l y  to be 
the l a t t e r  a n d  n o t  the f o r m e r  that is true. To l i t i g a t e  a l l  the



w a y  to the A l a s k a  S u p r e m e  C o u r t  the i s s u e  of p i e r c i n g  t h e  
c o r p o r a t e  v e i l  r e q u i r e s  a n  i n d i v i d u a l  w h o  has g r e a t  r e s o u r c e s  
b o t h  in t i m e  a n d  in tre a u r e .  A n d  if y o u  a r e  a c r e d i t o r  w h o  h a s  
a n  $8 ,000 b i l l  t h a t  is o w e d  you, y o u  do n o t  h a v e  the m o n e y  to 
b r i n g  t h i s  q u e s t i o n  to a n y  court. T h e  o n l y  i n d i v i d u a l s  t h a t  
sec. 488 is t r y i n g  to p r o t e c t  a r e  t h o s e  i n d i v i d u a l s  w i t h  t h e i r  
s m a l l  c l a i m s  w h o  h a v e  not got, b e c a u s e  of the c o s t  of l i t i g a t i o n ,  
a n y  a t t e m p t  to e v e n  c h a l l e n g e  the q u e s t i o n  a s  to w h e t h e r  or n o t  
t h e r e  s h o u l d  be a d i s r e g a r d  of l i m i t e d  l i a b i l i t y .  T h e  s o l u t i o n  
w h i c h  is s u g g e s t e d  is to i m p o s e  l i a b i l i t y  on d e s i g n a t e d  c o r p o r a t e  
o f f i c e r s  a n d  d i r e c t o r s .  T h e  o n l y  o t h e r  s t a t e  t h a t  h a s  a l a w  in 
t h i s  area, t h a t  is r e m o t e l y  c o m p a r a b l e ,  is N e w  Y o r k ' s  p o s i t i o n ,  
w h i c h  is l i m i t e d  o n l y  in f a vor of e m p l o y e e s .  So our 
r e c o m m e n d a t i o n  to y o u  g o e s  b e y o n d  N e w  Y o r k  law. A n d  N e w  Y o r k  
f a s t e n s  t h e  l i a b i l i t y  u p o n  the ten l a r g e s t  s h a r e h o l d e r s  in the 
c o r p o r a t i o n .  A n d  t h a t  l i a b i l i t y  c a n n o t  be shaken. W e  d i d  n o t  
r e c o m m e n d  t h a t  y o u  f a s t e n  l i a b i l i t y  on  the s h a r e h o l d e r s  on the 
t h e o r y  t h a t  f r e q u e n t l y  s o m e  s h a r e h o l d e r s  w i l l  be t o t a l l y  p a s s i v e ,  
p l a y i n g  n o  r o l e  in the a c t u a l  c o n d u c t  of the b u s i n e s s .  T h e  
s u g g e s t i o n  w a s  i n s t e a d  t h a t  y o u  p l a c e  it u p o n  the o f f i c e r s  a n d  
d i r e c t o r s  o n  t h e  t h e o r y  t h a t  t h e y  a r e  r u n n i n g  the business,, 
F u r t h e r ,  w e  d i d  n o t  f o l l o w  N e w  Y o r k  in m a k i n g  this an  u n s h a k e a b l e  
s o u r c e  of l i a b i l i t y .  P l e a s e  r e c o g n i z e  t h a t  sec. 488 says this 
l i a b i l i t y ,  l i k e  a n y  o t h e r  c r e a t e d  h e re, can be c o n t r a c t e d  away. 
T h a t  .it r e q u i r e s  t h a t  the c o r p o r a t i o n  o b t a i n  in w r i t i n g  the 
a g r e e m e n t  of the p o t e n t i a l l y  a d v a n t a g e d  c r e d i t o r  u n d e r  sec. 488, 
y o u  e m p l o y e e s ,  etc. T h a t  t h e y  w i l l  n o t  lo o k  to t h e  l i a b i l i t y  
w h i c h  y o u  w o u l d  h a v e  u n d e r  s t a t u t e ,  b u t  i n s t e a d  w o u l d  r e l e a s e  y o u  
f r o m  that.

W e  h e a r d  two t h i n g s  a b o u t  t h a t  today. First, o n e  of 
the a t t o r n e y s  w h o  t e s t i f i e d  t h i s  m o r n i n g  th a t  y o u  d o n ' t  n e e d  it 
b e c a u s e  l a r g e  c o r p o r a t i o n s  in d o m i n a n t  m a r k e t  p o s i t i o n s  w i l l  
a l w a y s  i n s i s t  t h a t  th a t  be w a i v e d .  A n d  v e r y  s m a l l  a n d  n e e d y  
i n d i v i d u a l s  in the m a r k e t p l a c e  e n t e r i n g  c o n t r a c t s  a r e  in no 
m a r k e t  p o s i t i o n  to r e s i s t  the d e m a n d  of w a i v e r .  T h e  o t h e r  w a s  
t h a t  it d o e s n ' t  m a k e  m u c h  d i f f e r e n c e  w h e t h e r  y o u  do go a f t e r  the 
o w n e r s  of t h e s e  fly by n i g h t  c o r p o r a t i o n s ,  b e c a u s e  the .ruth of 
the m a t t e r  w i l l  be, they, t h e m s e l v e s ,  a r e  g o i n g  to w i n d  up  h a v i n g  
no a s s e t s .  The o n l y  a n a l o g y  I w o u l d  o f f e r  to y o u  is th a t  the 
s a m e  j u s t i f i c a t i o n  c o u l d  be u s e d  if y o u  w e r e  out in the w a t e r s  
off the c o a s t  of th i s  s t a t e  in t h i s  m o n t h  a n d  y o u  saw s o m e b o d y  in 
t h o s e  w a t e r s  for not t h r o w i n g  h i m  a rope. First, he m i g h t  n o t  
c a t c h  it a n d  seco n d ,  he  m i g h t  not ;>e a b l e  to h o l d  on. B u t  if y o u  
a t  l e a s t  a f f o r d  the o p p o r t u n i t y  :o p e o p l e  to h a v e  s o m e t h i n g  in 
l i e u  of w h a t  th e y  n o w  h a ve, w h i c h  is n o t h i n g ,  y o u  w i l l  nave g o n e  
s o m e  d i s t a n c e  toward, I think, a u s e f u l  r e f o r m  of the law. So 
t h a t ' s  sec. 4 8 8 a n d  a n y  time t h e r e  a r e  q u e s t i o n s ,  I w o u l d  be 
h a p p y  to a n s w e r .

Rep. F u r n a c e  a s k e d  s e v e r a l  t i m e s  th i s  m o r n i n g ,  w o u l d  i'; 
be w i s e  to r e d u c e  the d i m e n s i c n  of e x p o s u r e  to an a g g r e g a t e  of 
$ 2 5 , 0 0 0 .  Rep. F u r n a c e ,  t h e r e  ai:e m a n y  t h i n g s  y o u  c o u l d  do. Y o u
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c o u l d  r e d u c e  the a m o u n t  of d o l l a r s ,  y o u  c o u l d  t r y  a n d  c r e a t e  
e x e m p t i o n s ,  you c o u l d  w a i t  u n t i l  the l e g i s l a t u r e  d e c i d e s  t h a t  too 
m a n y  p e o p l e  a r e  b r o u g h t  u n d e r  the u m b r e l l a  of sec. 488. W h a t  I 
do a s k  is t h a t  y o u  g i v e  s e r i o u s  c o n s i d e r a t i o n  to d o i n g  
s o m e t h i n g .  L a r g e  i n s t i t u t i o n a l  l e n d e r s  d o n ’t n e e d  t h e  p r o t e c t i o n  
of 48o, a n d  t h e y  a r e  n o t  g i v e n  it b y  th i s  bill. T h e y  w i l l  a l w a y s  
i n s i s t  u p o n  the f a c t  t h a t  t h e r e  be p e r s o n a l  g u a r a n t e e s ,  or t h e y  
s h o uld. W h a t  w e  are a t t e m p t i n g  to do is to o f f e r  s o m e  h o p e  to 
p e o p l e  w h o  h a v e  n o  v o i c e  a n d  no  p o s i t i o n  b e c a u s e  of the de f a c t o  
c o s t s  of l i t i g a t i o n .  A n d  u n l e s s  t h e  l e g i s l a t u r e  d o e s  s o m e t h i n g  
here, t h a t  is n o t  t h e  c l a s s i c a l  A m e r i c a n  way, to d e f e a t  p e o p l e  
w h o  c a n n o t  a f f o r d  to ta k e  y o u  to c o u r t  a n d  to t r y  a n d  b u i l d  the 
e c o n o m i c  f u t u r e  of t h i s  s t a t e  p a v e d  on  the b a c k s  of t h o s e  
i n d i v i d u a l s .  Or if t h e r e  a r e  t h o u s a n d s  or s h o u l d  t h e r e  be 
m i l l i o n s  of d o l l a r s  in l i a b i l i t y  here. G e n t l e m e n ,  p l e a s e  
u n d e r s t a n d  t h a t  is a l r e a d y  l i a b i l i t y  in t h i s  state. It's j u s t  
t h a t  it is b e i n g  b o r n e  by e m p l o y e e s ,  a n d  it is b e i n g  b o r n e  by 
m a t e r i a l m e n  a n d  s u p p l i e r s .  W e  a r e  n o t  c r e a t i n g  a l i a b i l i t y  h ere, 
w e  are s h i f t i n g  the l i a b i l i t y  f r o m  the c r e d i t o r s .  Y o u  h e a r d  this 
m o r n i n g  th a t  t h e s e  c r e d i t o r s  s h o u l d  u n d e r s t a n d  t h a t  w h e n  t h e y  do 
b u s i n e s s  w i t h  a c o r p o r a t i o n ,  t h e y  a r e  t a k i n g  t h a t  c h a n c e .  W ell, 
the p h i l o s o p h i c a l  q u e s t i o n  w a s  n e v e r  b e t t e r  p o s e d .  S h o u l d  it be 
heads, I win, if t h e r e  is p r o s p e r i t y  as the o w n e r  of the 
b u s i n e s s ,  the p r o s p e r i t y  is mine,, If, h o w e v e r ,  the b u s i n e s
s h o u l d  fail, o n e  g r o u p  of p e o p l e  I w i l l  c e r t a i n l y  n o t  o w e  
a n y t h i n g  to a r e  the p e o p l e  w h o  c a n n o t  e v e n  a f f o r d  to sue m e  for 
the d e b t s  I h a v e  i n c u r r e d  to them. T h a t  is the o n l y  g r o u p  of 
p e o p l e  v,’ho ar e  the t a r g e t  of sec. 488.

O n e  o t h e r  m a t t e r  t h i s  m o r n i n g  in t h i s  area, is the b i l l  
d i f f i c u l t  to read. W e ll, I r e a d i l y  c o n f e s s  t h a t  the b i l l  is
le ngthy. I've a t t e m p g d  to e x p l a i n  wh' 'v,-i c o d e  r e v i s i o n
c o m m i s s i o n  d r a f t e d  a bi l l  of t h i s  n a t u r e  w a s  r e c o g n i z i n g
t h a t  A l a s k a  h a s  v e r y  l i t t l e  c o m m o n  law in > b u s i n e s s  field.
T h a t  if q u e s t i o n s  w e r e  to be a s k e d  a n d  nfered by A l a s k a  
so u r c e s ,  n o t  g u e s s t i m a t e ,  it w o u l d  be b e t t e r  h a v e  it d o n e  by 
s t a t u t e  in th i s  j u r i s d i c t i o n ,  r a t h e r  t h a n  w a i t  for 50, 60 or 70 
y e a r s  to b u i l d  up a l a r g e  body of c o m m o n  law. S e v e r a l  s t a t e m e n t s  
th a t  w e r e  m a d e  t h i s  m o r n i n g  a r e  s i m p l y  i n a c c u r a t e  in t e r m s  of 
r e p r e s e n t i n g  to y o u  p r o b l e m s  t h a t  e x i s t  u n d e r  the bill. I p i c k  
o u t  two, b e c a u s e  it w i l l  n o t  t a k e  m u c h  of y o u r  ti m e  to d i s p e l
them. A n d  I t h i n k  t h a t  w h e n  the g e n t l e m e n  w h o  t e s t i f i e d  t h i s
m o r n i n g  h a v e  g r e a t e r  o p p o r t u n i t y  to r e a d  it, t h e y  m a y  c o n c l u d e
th a t  s o m e  of the t h i n g s  s a i d  t h i s  m o r n i n g  a r e  n o t  t h e  p r o b l e m s
w h i c h  t h r o u g h  the l a c k  of t i m e  th e y  r e p r e s e n t e d  t h e m  to be.

I w o u l d  a s k  y o u  to l o o k  a t  p a g e  54, if y o u  h a v e  the
bill in f r o n t  of you. M a n y  of y o u  a r e  n o t  a t t o r n e y s  a n d
t h e r e f o r e  I w i l l  p o s e  a h y p o t h e t i c a l  to you. T h e  q u e s t i o n  was, 
do e s  th i s  bi l l  r e q u i r e  a c o r p o r a t i o n  to h a v e  t h r e e  d i r e c t o r s  w h e n  
it m a y  h a v e  f e w e r  s h a r e h o l d e r s  t h a n  that. W o u l d n ' t  t h a t  be a 
r i d u l o u s  thing. O n e  i n d i v i d u a l  sat in the c h a i r  t h a t  I'm s i t t i n g  
in this m o r n i n g  a n d  t o l d  y o u  t h a t  he  j u s t  f o u n d  it i m p o s s i b l e  to
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u n d e r s t a n d  this b i l l ' s  p r o v i s i o n  on t h a t  poi n t .  T h e  s e c t i o n  is 
453, g e n t l e m e n ,  l i n e s  27 a n d  29. N o w  if y o u  r e a d  t h a t  a n d  c o m e  
a w a y  w i t h  the c o n c l u s i o n  t h a t  y o u  d o n ' t  u n d e r s t a n d  t h a t  if a 
c o r p o r a t i o n  h a s  f e w e r  t h a n  t h r e e  d i r e c t o r s ,  it d o e s n ' t  n e e d  to 
h a v e  a n y  m o r e  d i r e c t o r s  t h a n  it d o e s  s h a r e h o l d e r s ,  th e n  I w i l l  be 
h a p p y  to t a k e  t h i s  a n d  le a v e .  T h a t  is n o t  a p r o b l e m  here.

A n o t h e r  s t a t e m e n t  w a s  m a d e  t h i s  m o r n i n g  t h a t  the b i l l  
e x p a n d s  t h e  s e c o n d a r y  l i a b i l i t y  to s h a r e h o l d e r s .  I d o n ' t  t h i n k  
it t a k e s  30 s e c o n d s  of a t t e n t i o n  t o  p a g e  67, sec. 488, to 
d i s c o v e r  t h a t  s h a r e h o l d e r s  h a v e  no  l i a b i l i t y  per se u n d e r  sec. 
488 a t  all. N o w  t h e r e  a r e  p h i l o s o p h i c a l  p r o b l e m s  t h a t  m a n y  r aise 
w i t h  sec. 488, a n d  I w o u l d  be t h e  l a s t  p e r s o n  to t r y  a n d  
f o r e s t a l l  a c l e a r  a n d  v i g o r o u s  d e b a t e  on  that. A n d  I a m  the 
f i r s t  p e r s o n  to r e c o g n i z e  t h a t  a s  t h e  60 e l e c t e d  r e p r e s e n t a t i v e s  
of the p e o p l e  of A l a s k a ,  t h e  u l t i m a t e  d e c i s i o n  on t h a t  p o i n t  is 
y o u r s .  B u t  I w o u l d  n o t  w a n t  y o u  to m a k e  t h a t  d e c i s i o n  u n d e r  the 
i n f l u e n c e  of m i s i n f o r m a t i o n  a b o u t  t h e  bill, no  m a t t e r  h o w  
i n n o c e n t  i t s  o r i g i n  m i g h t  h a v e  been.

Fi n a l l y ,  Rep. B u s s e l l  w a s  i n c r e a s i n g l y  i n t e r e s t e d  in 
th e  i s s u e  of w o u l d  th i s  c l o g  the c o u r t s .  Rep. F u r n a c e  w a s  a h e a d  
of h i m  on t h a t  q u e s t i o n .  Rep. F u r n a c e  p o s e d  t h a t  q u e s t i o n  to the 
A l a s k a  C o u r t  S y s t e m  a n d  h a s  r e c e i v e d  a f t e r  t h eir o p p o r t u n i t y  to 
r e v i e w  t h e  b i l l  a n d  to c o m m e n t  u p o n  the s e c t i o n s  they f o u n d  of 
i n t e r e s t  a n d  w o u l d  a f f e c t  the j u d i c i a r y ,  a c o n c l u s i o n  w h i c h  as it 
is s t a t e a  v e r y  s u c c i n c t l y  in the c o v e r  l e t t e r  to the c o m m i t t e e .  
"Reviev/ed the p r o p o s e d  bi l l  in d e t a i l .  Our c o m m e n t s  a r e  
a t t a c h e d " .  B a s e d  u p o n  her c o m m e n t s ,  the c o u r t  s y s t e m  c o n c l u d e s  
t h a t  the s u p e r i o r  c o u r t  w i l l  n o t  be s u b s t a n t i a l l y  b u r d e n e d  by 
p a s s a g e  of this bill. So I s u g g e s t  to y o u  t h a t  the o n e  i n q u i r y  
to the i n d i v i d u a l s  m o s t  l i k e l y  to be k n o w l e d g e a b l e  h a s  b e e n  
l o d g e d  by Rep. F u r n a c e  a n d  it h a s  b e e n  a s k e d .  S u r e l y  t h e r e  w i l l  
be l i t i g a t i o n  u n d e r  t h i s  bill, but I h o p e  that as the c o u r t  
s y s t e m  r e c o g n i z e s ,  t h e y  w i l l  h a v e  s u b s t a n t i a l l y  g r e a t e r  g u i d a n c e  
f r o m  the l e g i s l a t u r e  as to w h a t  the v a l u e  j u d g m e n t s  a r e  t h a t  
s h o u l d  be b r o u g h t  a n d  n o t  l e f t  to the q u e s t i o n  u l t i m a t e l y  of the 
f i v e  a p p o i n t e d  m e m b e r s  of the A l a s k a  S u p r e m e  C o u r t  to d e c i d e  
a b o u t  t h e s e  m a t t e r s .  T h e  j u d i c i a r y  r e c o g n i z e s  that it is 
d e s i r a b l e  th a t  t h e s e  m a t t e r s  of h i g h  p u b l i c  p o l i c y  be d e c i d e d  by 
t h e  e l e c t e d  r e p r e s e n t a t i v e s  of the p e o p l e ,  a n d  I b e l i e v e  th a t  
this bill g i v e s  y o u  an o p p o r t u n i t y  to f a c e  t h o s e  q u e s t i o n s  a n d  to 
r e s o l v e  them.

I h a v e  v o l u n t e e r e d  a n d  I w i s h  to s i m p l y  m a k e  it a 
m a t t e r  of r e c o r d  to w o r k  w i t h  the a d  h o c  g r o u p  of p e o p l e  w h o  
f o r m e d  t h e m s e l v e s  at 7:0' a . m  y e s t e r d a y  m o r n i n g  w h o  w i s h  30 d a y s  
to r e v i e w  the bill. I w o u l d  b e c a u s e  of the p r e s s  on  y o u  a n d  y o u r  
b u s i n e s s  h a v e  h o p e d  t h a t  t h a t  w o u l d  h a v e  c o m e  ea r l i e r .  It h a s  
not. I a d d r e s s e d  th a t  g r o u p  in M a y  of 1982, the s t a t e  bar 
a s s o c i a t i o n ' s  a n n u a l  c o n v e n t i o n ,  b u s i n e s s  law se c t i o n .  In 
D e c e m b e r  o f  1 9 8 2  I r e t u r n e d  to A n c h o r a g e  a n d  c o n d u c t e d  a t w o - d a y  
s e m i n a r  on  this v e r y  bill, a n d  e v e r y  m e m b e r  of the b u s i n e s s  law
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s e c t i o n  in a t t e n d a n c e  w a s  give*' a c o p y  of the b i l l  a n d  the 
c o m m e n t s .  T h i s  bill, of c o u rse, is w i t h  v e r y  m i n o r  r e v i s i o n s  
n e a r l y  i d e n t i c a l  to the b i l l  t h a t  w a s  f i r s t  i n t r o d u c e d  in M a r c h  
of  1982. T h a t  is the past. In t h e  f u t u r e  in the n e x t  30 days, I 
w i l l  b e  h a p p y  to s u p p l y  a n y  i n f o r m a t i o n .  A n d  I r e i t e r a t e  t h e r e  
is a g r e a t  de a l  of s t u d y  of c o n t r a s t s  w i t h  the m o d e l  act, in 
l o o k i n g  a t  the O r e g o n ,  W a s h i n g t o n  a c t s ,  l o o k i n g  at t h e i r  
d e c i s i o n a l  law t h a t  I w i l l  m a k e  a v a i l a b l e  to a n y  m e m b e r  of t h i s  
H o u s e  or a n y  s t a f f  m e m b e r  y o u  d e s i g n a t e .  Y o u  h a v e  a l r e a d y  s p e n t
a g r e a t  de a l  of y o u r  ti m e  a n d  m o n e y  h i r i n g  m e  a n d  the i n d i v i d u a l s
w h o  s e r v e  w i t h o u t  a n y  c o m p e n s a t i o n  a t  all, the c o d e  r e v i s i o n  
c o m m i s s i o n e r s ,  to w o r k  on t h i s  m a t t e r  for s o m e  four y e a r s .  W e  
w o u l d  l i k e  to c o n t i n u e  to w o r k  on  the m a t t e r  a n d  to w o r k  w i t h  y o u  
in the m a n n e r  th a t  y o u  d e e m  m o s t  p r o d u c t i v e .

If t h e r e  are a n y  q u e s t i o n s ,  I w o u l d  w e l c o m e  the
o p p o r t u n i t y  to res p o n d .

C O W D E R Y :  Yes, I'd j u s t  l i k e  to c o m m e n t  o n  this bill. 
H o w  l o n g  h a s  this bi l l  b e e n  a c t i v e  in the Senate, in the o t h e r  
b o d y ?  Is that, the p o i n t  I ' m  m a k i n g ,  t h i s  is the s e c o n d  ti m e  
w e ' v e  d e a l t  w i t h  th i s  bi l l  in the Hou s e .

F E SSLER: T h e r e  w a s  a S e n a t e  h e a r i n g  on the b i l l  last 
ye ar, Mr C h a i r m a n ,  but I w o u l d  n o t  r e p r e s e n t  to y o u  a n d  y o u  w o u l d  
h a v e  to ask yo u r  c o l l e a g u e s  in the S e n a t e ,  t h a t  it r e c e i v e d  
e x t e n s i v e  a t t e n t i o n  in the S e n a t e  in t h e  l a s t  l e g i s l a t u r e ,  e x c u s e  
me, in the f i r s t  s e s s i o n  of the c u r r e n t  l e g i s l a t u r e .  T h e  
l e g i s l a t u r e  w h i c h  w a s  i m m e d i a t e l y  p a s s e d ,  h a d  the bill
i n t r o d u c e d ,  but it did not h o l d  h e a r i n g s  on it.

C O W D E R Y :  Well, the p o i n t  I ' m  m a k i n g ,  it s e e m s  li k e
w e ' v e  h a d  so m e  c r i t i c i s m ,  y o u  m i g h t  h a v e  t a k e n  it p e r s o n a l ,  I 
d o n ' t  t h i n k  it w a s  i n t e n d e d  to be a p e r s o n a l  c r i t i c i s m ,  b u t  I 
t h i n k  w e  h a v e  to he a r  bo t h  s i d e s  a n d  the p h i l o s o p h y  of the code 
r e v i s i o n  c o m m i s s i o n  is c e r t a i n l y  to be c o m m e n d e d  of t h i s  bill. 
But the p h i l o s o p h y  of the l e g i s l a t u r e  w i l l  p r o b a b l y  be a b a l a n c e  
t h a t  it has to go t h rough, a n d  t h e s e  h e a r i n g s  I t h i n k  a r e  v e r y  
n e c e s s a r y .  A n d  e v e n  t h o u g h  w e  h a d  p e o p l e  th a t  e x p r e s s e d  t h e i r  
v i e w s ,  w e  l i s t e n e d  to all sides, i n c l u d i n g  y o u r s e l f ,  a n d  r e s p e c t  
al l  the v i e w s  . . .

FESSLER: T h e  o n l y  t h i n g  I a s k  is the o p p o r t u n i t y  to, if 
t h e r e  are a r e a s  w h e r e  t h r o u g h  i n a d v e r t e n c e  or o t h e r w i s e ,  
m i s r e p r e s e n t a t i o n s  are made, y o u ' l l  s p e n d  a g r e a t  de a l  of time 
a t t e m p t i n g  to a c q u a i n t  me w i t h  the c o n t e n t  of th i s  bill. A n d  I 
w o u l d  n e v e r  w i s h  to h a v e  y o u  m a k e  a j u d g m e n t  th a c  w a s  p r e d i c a t e d  
u p o n  m i s i n f o r m a t i o n .  T h a t  w a s  my, I a m  o f f e n d e d  b y  l i t tle, w h e n  
it h a p p e n s ,  I l o s e  hair, a n d  it's o b v i o u s  I. c a n ' t  a f f o r d  m u c h  
m o r e  o f f e n s e  in m y  life.

C O W D E R Y :  O n e  of your ■>mments a b o u t  c r e d i t o r s  th a t
c o u l d  sign r e l e a s e s ,  w e ll, I c o m e  from, t h a t  m i g h t  s o u n d  g o o d  in
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p a p e r  or t e x t b o o k ,  b u t  in the real w o r l d  I've f o u n d  in my  
b u s i n e s s ,  I' v e  b e e n  in the b u s i n e s s  for a f e w  y e a r s ,  that w h e n  
s o m e t h i n g  s e e m s  to go sour in c r e d i t o r s ,  it c o n c e r n s ,  the h a r d e s t  
t h i n g  y o u  can g e t  t h e m  to do is to s i g n  a n y t h i n g  t h a t  w o u l d  
w e a k e n  t h e i r  c h a n c e  of g e t t i n g  paid. A n d  a n y  p r o m i s e s  or 
a n y t h i n g  in the r e a l  w o r l d  o u t s i d e  of a c a s h i e r ' s  c h e c k  or cash, 
to g e t  a n y b o d y  to si g n  a n y t h i n g ,  a n d  I t h i n k  . . .

F E S S L E R :  Yes, m o s t  b u s i n e s s e s  a r e  b o r n  in the s p i r i t  of 
o p t i m i s m .  A n d  the t i m e  to deal w i t h  the c r e d i t o r s  o n  t h i s  i s s u e  
is at t h a t  o p t i m i s t i c  m o m e n t .  If y o u  w a i t  u n t i l  it is e v i d e n t  
t h a t  the b u s i n e s s  is g o i n g  u n d e r  to a s k  for r e l e a s e s ,  it w o u l d  
n o t  be, in. the w o r d s  of o n e  i n d i v i d u a l ,  a p r o p i t i o u s  time.

C O W D E R Y :  Yes, w e l l  I've w o r k e d  w i t h  c o m p a n i e s  for y e a r s  
t h a t  e v e n t u a l l y  h a v e  s o m e t h i n g  go w r o n g ,  so a n y w a y ,  Rep. U e h l i n g .

U E H L I N G :  T h a n k  you, Mr, C h a i r m a n .  I ju s t  w o u l d  li k e  to 
s o r t  of r e i t e r a t e  p r o b a b l y  s o m e  of the t h i n g s  th a t  y o u ' v e  
m e n t i o n e d  here. It's m y  u n d e r s t a n d i n g  t h a t  w h e n  the o r i g i n a l  
c o d e  r e v i s i o n  co d e  w a s  p u t  in t o  e f f e c t  in .1953, th a t  w e ' r e  s t i l l  
u n d e r  the p r e s e n t  O r e g o n  s t a t u t e s  then, I m e a n  w e ' v e  t a k e n  the 
c o d e  q u e s t i o n  f r o m  the O r e g o n  s t a t u t e s ,  is t h a t  c o r r e c t ?

F E S S L E R :  T h a t  is c o r r e c t  a n d  w a s  a l s o  the r e c o l l e c t i o n  
of J u d g e  S t e w a r t  w h o  is a m e m b e r  of the c o m m i s s i o n  w h o  w a s  in the 
f i r s t  l e g i s l a t u r e  that a d o p t e d  . . .

U E H L I N G :  A n d  a c t u a l l y  t h e r e  h a s n ' t  b e e n  a n y  c h a n g e s  in 
t h o s e  s t a t u t e s  s i n c e  t h a t  time, but a l t h o u g h  in O r e g o n  t h e r e  has 
b e e n  c h a n g e s  t h a t  h a v e  o c c u r r e d  in th a t  s t a t e  u n d e r  the m o d e l  
b u s i n e s s  act.

F E S S L E R :  T h e r e  h a v e  b e e n  a m e n d m e n t s  to the A l a s k a  act 
s i n c e  its o r i g i n a l  e n a c t m e n t  S o m e  of t h e m  as r e c e n t l y  as two 
y e a r s  ago, w h e n  the l e g i s l a t u r e  d e c i d e d  to s h i f t  to a b i a n n u a l  
r e p o r t i n g  as. o p p o s e d  to a n  a n n u a l  one. A n o t h e r  o n e  w a s  the 
r e q u i r e m e n t ,  w h i c h  is an A l a s k a  r e q u i r e m e n t  n o t  in the m o d e l  act, 
of i d e n t i f y i n g  i n d i v i d u a l s  w h o  a r e  f o r e i g n  to the S t a t e  of A l a s k a  
w h o  h a v e  a s i g n i f i c a n t  i n t e r e s t  in the c o r p o r a t i o n .  But O r e g o n  
has c e r t a i n l y  g o n e  m u c h  f u r t h e r .  O r e g o n ' s  l a w  l o o k s  l e s s  l i k e  it 
d id in 1 9 5 4  t h a n  A l a s k a ' s  does.

U E H L I N G :  A n d  th e n  a l s o  a n o t h e r  q u e s t i o n .  If y o u  could, 
I u n d e r s t a n d  t h a t  u n d e r  the p r o v i s i o n s  in t h i s  c o d e  r e v i s i o n ,  we  
a r e  t a l k i n g  a b o u t  v a l u e  d e c i s i o n s  th a t  a r e  m a d e  as far as, in 
r e g a r d  to s h a r e h o l d e r s '  r i g h t s  a n d  the b o a r d  of d i r e c t o r s ,  is 
t h e r e  a p r e t t y  w e l l  of a b a l a n c e  there, m a y b e  y o u  c o u l d  be m o r e  
s p e c i f i c  a b o u t  w h a t  o c c u r s  in this bill r e g a r d i n g  that. B e c a u s e  
I u n d e r s t a n d  t h e r e  is a lot of f l e x i b i l i t y .

FE S S L E R :  T h e  b a s i c  f l e x i b i l i t y  is in the p r o v i s i o n
w h i c h  d e a l s  w i t h  the m a n d a t o r y  c o n t e n t  of the a r t i c l e s  a n d  a l s o

68 -



w i t h  the o p t i o n a l  c o n t e n t  of the a r t i c l e s .  T h e r e  y o u  d e c i d e  such 
b a s i c  q u e s t i o n s  as to w h e t h e r  the s h a r e h o l d e r s  w i l l  h a v e  a l o n g  
w i t h  i n c u m b e n t  d i r e c t o r s  the r i g h t  to p r o p o s e  a m e n d m e n t s  to the 
b y l a w s  or to the articles*, w h e t h e r  or n o t  the s h a r e h o l d e r  w h e n  
y o u  h a v e  v o t e s  on  t h e m  w i l l  v o t e  w i t h  s i m p l e  m a j o r i t i e s  or 
w h e t h e r  t h ere w i l l  be l e s s  t h a n  s i m p l e  m a j o r i t i e s  or g r e a t e r  t h a n  
s i m p l e  m a j o r i t i e s .  In o t h e r  wo r d s ,  if y o u  j u s t  go d o w n  t h a t  . . 
. C h a i r m a n  A b b o t t  u s e d  .to h a v e  a p h r a s e  w h i c h  w a s  d r u m m e d  in t o  
h i s  b r o t h e r s  and at  t h a t  ti m e  s i s t e r  on the c o d e  r e v i s i o n  
c o m m i s s i o n ,  t h a t  h e  w a n t e d  the t h i n g  to r e a d  l i k e  a c o o k b o o k ,  so 
t h a t  a l a w y e r  or a l a y p e r s o n  w h o  w a s  s e t t i n g  up  a c o r p o r a t i o n  
w o u l d  go r i g h t  d o w n  t h a t  m a t t e r  a n d  b e g i n  to d i s c u s s .  I t h i n k  
one of t h e  g r e a t  a d v a n t a g e s  of r e q u i r i n g  t h a t  t h e y  be in the 
a r t i c l e s  is t h a t  it p r o v o k e s  the b a s i s  of d i s c u s s i o n .  E v e n  if 
y o u ' r e  g o i n g  d o w n  a c h e c k l i s t ,  do y o u  w a n t  the s h a r e h o l d e r s  to 
h a v e  the r i g h t  to v o t e  on a m e n d m e n t s  to the b y l aws. Y e s  or no. 
If y o u ' r e  a lawyer, the c l i e n t  m a y  ask w e l l ,  gee, w h e t h e r ,  s h o u l d  
w e  or s h o u l d  w e  not. A n d  th e n  i t ' s  the j o b  of the a t t o r n e y  to 
e x p l a i n  the a d v a n t a g e s  a n d  d i s a d v a n t a g e s .  W h e t h e r  w e  a r e  g o i n g  
to h a v e  c u m u l a t i v e  v o t i n g ,  w h e t h e r  t h e r e  a r e  to be p r e e m p t i v e  
r i g h t s  of s h a r e h o l d e r s  a r e  o t her m a t t e r s  w h i c h  m u s t  be se t t l e d .

As s t a t e m e n t  w a s  m a d e  th i s  m o r n i n g ,  well, t h o s e  m a t t e r s  
c o u l d  r i g h t  now be put in an a g r e e m e n t .  W e ll, u n d e r  th i s  b i l l  if 
y o u  e n a c t  it, as a s i d e  l e t t e r  of a g r e e m e n t ,  it w o u l d n ' t  be
e f f e c t i v e .  It w o u l d  h a v e  to be in the a r t i c l e s .  W h y  d i d  w e  w a n t  
t h at? B e c a u s e  w e  w a n t e d  e v e r y b o d y  to f o c u s  on t h a t  q u e s t i o n .  W e  
w a n t e d  to h a v e  a s i n g l e  d o c u m e n t  w h i c h  as a p r o s p e c t i v e
s h a r e h o l d e r  I c o u l d  ask to e x a m i n e  a n d  s e e  w h e r e  t h e s e  b a s i c
d e c i s i o n s  are. T h a t  I c o u l d n ' t  be s u r p r i s e d  if t h e r e  w a s  a 
l e t t e r  of a g r e e m e n t  that h a d  n e v e r  c o m e  to my a t t e n t i o n .  W e
t h o u g h t  th a t  w a s  v e r y  i m p o r t a n t  for p r o t e c t i n g  s h a r e h o l d e r s ,  
e s p e c i a l l y  s h a r e h o l d e r s  w h o  w e r e n ' t  on b o a r d  w h e n  the c o r p o r a t i o n  
w a s  f o r med, but a c q u i r e d  t h e i r  s h a r e s  later.

U E H L I N G :  Then, also, Mr. C h a i r m a n ,  a f o l l o w  u p
q u e s t i o n ,  my last q u e s t i o n .  T h e r e  w a s  a lot of c o m m e n t  this 
m o r n i n g  a n d  t e s t i m o n y  in r e g a r d  t:o c a s e  law a n d  e v i d e n t l y  t here 
w a s  a real c o n c e r n  a b o u t  the a t t o r n e y s  a n d  o t h e r  p e o p l e  w h o
t e s t i f i e d  that by  p u t t i n g  t h i s  c o d e  r e v i s i o n  in t o  e f f e c t  th a t  we  
r e a l l y  w o u l d n ' t  h a v e  a n y  ki n d  of a b a s i s  to w o r k  from. M a y b e  y o u  
c o u l d  c o m m e n t  on that.

F E S S L E R :  W i t h  the e x c e p t i o n  of sec. 488, e v e r y
p r o v i s i o n  in this a c t  is d r a w n  f r o m  the s t a t u t o r y  law of some 
o t h e r  j u r i s d i c t i o n  if it is n o t  a l r e a d y  e x i s t i n g  A l a s k a  law. T h e  
w h o l e  p u r p o s e  of the p r o v i s i o n s  here, w h i c h  a r e  in the c o m m e n t s ,  
is to p o i n t  out to p e o p l e  wiiat a r e  the b a s i c  d e c i s i o n a l  laws th a t  
you w i l l  f i n d  o u t  t h e r e  that h a v e  i n t e r p r e t e d  t h i s  or s i m i l a r
l a n g u a g e .  So t h a t  the c o m m e n t s  a r e  a n  a t t e m p t  to m a r r y  this
s t a t u t e  to a b o d y  of d e c i s i o n a l  law, far f r o m  c o m i n g  i n t o  the 
w o r l d  w i t h  a lav; l i k e  no o t h e r  s t a tes, I r e s p e c t f u l l y  s u g g e s t  
t h a t  t h a t  is not a c c u r a t e .  T h e  o n e  majro: r e f o r m  t h a t  is



c o n d u c t e d  h e r e  is w i t h  r e g a r d  t o  a c c o u n t i n g ,  how y o u  go a b o u t  
d e t e r m i n i n g  w h e n  y o u  c a n  m a k e  d i v i d e n d  d i s t r i b u t i o n s .  T h a t  is 
t h e  l a w  n o w  in the S t a t e  of C a l i f o r n i a .  It is p e n d i n g  in the 
l e g i s l a t u r e s  of n i n e  o t h e r  s t a t e s  a n d  the A m e r i c a n  Bar 
A s s o c i a t i o n ' s  c o m m i t t e e  o n  b u s i n e s s  law, w h i c h  is the o r a t o r  of 
t he c o n t e n t  of the m o d e l  act, h a s  r e c o m m e n d e d  the v e r y  p r o v i s i o n s  
in the b i l l  in f r o n t  of y o u  on the f i n a n c i a l s  of the c o r p o r a t i o n s  
as b e i n g  the n e w  p r o v i s i o n s  of the m o d e l  act. S o  in that one 
o t h e r  a r e a  w h e r e  there- is r e f orm, y o u  a r e  not c h a r t i n g  n e w  
w a t e r s ,  y o u  h a v e  C a l i f o r n i a  b e h i n d  you, y o u  h a v e  a n u m b e r  of 
s t a t e s  a h e a d  of y o u  l i n i n g  up  to g e t  on b o a r d ,  a n d  y o u  h a v e  the 
m o d e l  a c t  now r e c o m m e n d i n g  t h i s  to the l e g i s l a t u r e s  of s e v e r a l  
s t a tes.

U E H L I N G :  ?Tow one o t h e r  f o l l o w  u p  q u e s t i o n  q u i c k l y
h e re. T h e n  t h e r e  w a s  a l s o  t h e  q u e s t i o n  of cost, c o s t  to the 
p e o p l e  t h a t  set up the c o r p o r a t i o n s  a n d  c o s t s  as far as the m o m  
a n d  p o p  t y p e  of c o r p o r a t i o n s ,  as it b e i n g  a v e r y  e x p e n s i v e  type 
of o p e r a t i o n  if w e  c h a n g e  i n t o  th i s  c o d e  system, b e c a u s e  t h e r e  
w o u l d  be h i g h e r  a t t o r n e y  fees, at  l e a s t  I got t h a t  s o r t  of 
f e e l i n g .  M a y b e  y o u  c o u l d  c o m m e n t  v e r y  b r i e f l y  on t h a t  . . .

F E S S L E R :  V e r y  b r i e f l y  1 t h i n k  t h a t  the job of a n y o n e  
s e t t i n g  u p  a c o r p o r a t i o n  u n d e r  t h i s  co d e  is e a s i e r  t h a n  u n d e r  
e x i s t i n g  law b e c a u s e  the d e c i s i o n s  th a t  a r e  to be m a d e  a n d  h o w  
t h e y  are to oe e x p r e s s e d  a n d  w h e n  the c o r p o r a t i o n  c o m e s  into 
e x i s t e n c e  a n d  w h e n  l i m i t e d  l i a b i l i t y  o b t a i n s ,  a r e  all set f o r t h  
h e r e  w i t h  b r i g h t l i n e  r u l e s  so y o u  k n o w  w h a t  y o u ' r e  doing. A l l  
the p r o b l e m s  a d d r e s s e d  by s t a t u t o r y  p r o v i s i o n s  in th i s  bill e x i s t  
in A l a s k a  today. It's j u s t  th a t  w i t h  r e g a r d  to h a l f  of them, you 
h a v e  no w a y  of k n o w i n g  w h a t  y o u ' r e  doing. I d o n ' t  r e g a r d  t h a t  as 
a c o s t l e s s  s t a t e  of a f f a i r s  w h e n  y o u  f o r c e  p e o p l e  to b e h a v e  in a 
w o r l d  w h e r e  t h e y  a r e  s i m p l y  s u r r o u n d e d  by a m b i g u i t y .  T h e y  m a y  
p a y  now, or p a y  d e a r l y  later. So I t h i n k  f r o m  the v a n t a g e  p o i n t  
of costs, I h a v e  h a d  the p r i v i l e g e  in my l i f e  of b e i n g  an
a t t o r n e y  s i n c e  1966, a n d  of i n c u b a t i n g  if t h a t  c a n  be c l aimed, 
i t ' s  f r o m  my p e r s p e c t i v e  a p r i v i l e g e  w h e t h e r  it w o u l d  be the 
u n a n i m o u s  c o n s e n t  in t h i s  room, I do not know, of t h o u s a n d s  of 
o t h e r s ,  b u t  r a r e l y  h a v e  I s e e n  a n y t h i n g  m o r e  c o n d u c i v e  to 
h a n d s o m e  l i v e l i h o o d  t h a n  t h e  a b i l i t y  of a l a w y e r  to c o n j e c t u r e .  
A n d  w e  f u e  t r y i n g  to r e p l a c e  c o n j e c t u r e  w i t h  l e a r n e d  a d v i c e .

C O W D E R Y :  T h a n k  you. Rep. F u r n a c e .

F U R N A C E :  T n a n k  you, Mr. C h a i r m a n .  I've c o m e  to the
c o n c l u s i o n  at l u n c h  t o d a y  th a t  t h e r e ' s  b a s i c a l l y  n o t h i n g  w r o n g  
w i t h  the d o c u m e n t  as p r e s e n t e d .  B u t  I t h i n k  w h a t  w e ' r e  d e a l i n g
w i t h  is s o m e w h a t  of a p h i l o s o p h i c a l  s h i f t  w i t h i n  the S t a t e  of
A l a s k a .  It's no g r e a t  s e c r e t  th a t  A l a s k a  is s t ill a n  e m e r g i n g
e c o n o m y  a n d  w e  go a l i t t l e  s l o w  in so m e  i n s t a n c e s .  A n d  I g u e s s  
the m a i n  q u e s t i o n  is, a r e  w e  r e a d y  for s u c h  a b r o a d  p h i l o s o p h i c a l
j u m p  in a n u m b e r  of areas. T h e  l e g i s l a t i v e  bo d y  in my  o p i n i o n
o f t e n  times, s h o u l d  be in a p o s i t i o n  of r e s p o n d i n g  to c h a n g e s
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t h a t  the v o t e r s  s a i d  w e  n e e d  to a d d r e s s ,  as  o p p o s e d  to h e a p i n g  
u p o n  t h e m  m a s s i v e  c h a n g e s  all a t  o n e  time. A n d  I t h i n k  t h a t ' s  
w h e r e  s o m e  of our i n d e c i s i o n s  a r e  c o m i n g  from. Y o u  s p o k e  in the 
b i l l  of the a t t e m p t  to b a l a n c e  the c o n c e r n s  of the i n t e r a c t i o n  
b e t w e e n  m a n a g e m e n t  a n d  s h a r e h o l d e r s .  I t h i n k  y o u ' v e  d o n e  that. 
Y o u ' v e  s h i f t e d ,  h o w e v e r ,  the b u r d e n  f r o m  the c r e d i t o r  to the 
o f f i c e r s  a n d  d i r e c t o r s  of a c o r p o r a t i o n .  T h a t  in i t s e l f  is n o t  
bad. A  s t a t e m e n t  w a s  m a d e  e a r l i e r  th a t  c r e d i t o r s  are o f t e n  t i m e s  
v e r y  s o p h i s t i c a t e d ,  p a r t i c u l a r l y  in the S t a t e  of A l a ska. T h e y  get 
all k i n d s  of g u a r a n t e e s  a n d  a f f i r m a t i o n  of debt. T h e y  a r e  v e r y  
s e l e c t i v e  as to w h o  t h e y  w i l l  t a k e  on  as  a p o t e n t i a l  c r e d i t o r ,
a n d  w h a t e v e r .  So w e  do d e a l  w i t h  s o m e w h a t  of a v e r y
s o p h i s t i c a t e d  e c o n o m y  in t h a t  r e spect. W h e n  w e  look at sec. 489 
a n d  l o o k  a t  the s e c o n d a r y  l i a b i l i t y  w h i c h ,  indeed, is m o s t  
c o n c e r n e d .  It's b e e n  m y  e x p e r i e n c e  t h a t  p e o p l e  in the S t a t e  of 
A l a s k a  n o r m a l l y  in i n c o r p o r a t i n g  l o o k  to the f a c t  of l i m i t e d  
l i a b i l i t y  w h e t h e r  t h a t ' s  a t r u i s m  or not, I a m  a w a r e  t h a t  y o u  can 
r e a c h  b e y o n d  the c o r p o r a t e  v eil, b u t  it t a k e s  so m e  time, b u t  to 
p a s s  a p i e c e  of l e g i s l a t i o n  t h a t  s o m e w h a t  s h o r t e n s  that, t h a t  put 
in the s t a t u t e  p e r h a p s  a real firm, the f a c t  t h a t  the s e c o n d a r y  
l i a b i l i t y ,  g i v e s  me s o m e  c o n c e r n  there. A n d  I ' m  n o t  s a y ing, I 
d o n ' t  t h i n k  w hat, s i m p l y  do a w a y  w i t h  it, b u t  it ' s  an  i t e m  th a t  
w e  m a y  n o t  be r e a d y  as a c o m m u n i t y  a t  t h i s  po i n t .

O n e  of the o t h e r  s w e e p i n g  c h a n g e s  h a s  to do w i t h  the 
s e r v i n g  of p r o c e s s .  A n d  s u r e l y  in the S t a t e  of A l a s k a  we  h a v e  a 
n u m b e r  of p e r s o n s  w h o  a r e  s u e d  daily, u n d e r  the p r e s e n t  a c t  as I 
r e c all, a p r o c e s s  s e r v e r  m u s t  d e l i v e r  the p r o c e s s  to the a d d r e s s  
of the r e g i s t e r e d  age n t .  U n d e r  the n e w  bill, if he c a n ' t  f i n d  
t h a t  a d d r e s s  or c a n ' t  f i n d  th a t  p e r son, he  can s i m p l y  d e l i v e r  the 
p r o c e s s  to the c o m m i s s i o n e r .  A n d  I w o u l d  a s s u m e  the c o m m i s s i o n  
in t h i s  i n s t a n c e  as b e i n g  the c o m m i s s i o n e r  of c o m m e r c e .  T h a t  the 
c o m m i s s i o n e r  s o m e w h a t  a c t s  on b e h a l f  of the c o r p o r a t i o n .  W ell, 
i n d e e d  t h a t  is a s w e e p i n g  c h a n g e  of t a k i n g  the r e s p o n s i b i l i t y  
f r o m  the c o r p o r a t i o n ,  y o u  are p u t t i n g  it back in as  a s t a t e  
f u n c t i o n  a n d  I q u e s t i o n  if we o u g h t  to do that. I m e a n  g r a n t e d  
w e  can a m e n d  that o u t  of the bill. T h e  o t h e r  q u e s t i o n  t h a t  I 
a s k e d  e a r l i e r  in the d e l i b e r a t i o n ,  w a s  it bro k e ,  a n d  if i t ' s  not 
b r o k e  w h y  fix it. W ell, I t h i n k  w e ' v e  h e a r d  h e r e  f r o m  so m e
p e o p l e  I r e s p e c t  a g r e a t  deal, p r i n c i p a l l y  Mr. B r u n d i n  a n d  Mr. 
R e i t m a n  t h a t  I kn o w  to be w e l l  r e s p e c t e d  a t t o r n e y s  in this
c o m m u n i t y ,  a n d  they say b a s i c a l l y  it's n o t  broke. T h e r e  a r e  so m e  
g o o d  s e c t i o n s  in t h i s  b i l l  that w e  o u g h t  to p e r h a p s  e n d o r s e  a n d  
s u p p o r t  at this point, but t h e r e  d o e s n ' t  a p p e a r  to be a n e e d  to 
do a s w e e p i n g  o v e r h a u l  of our c o r p o r a t e  c o d e  at  th i s  time, a n d  it 
a p p e a r s  t h a t  w h a t  th i s  c o m m i t t e e  is f a c e d  w i t h  is g o i n g  t h r o u g h  
a n d  t r y i n g  to d e t e r m i n e  w h a t  can w e  d i g e s t  at  this e a r l y  stage, 
w h a t  s h o u l d  be p h a s e d  in ov e r  time, a n d  t h e n  w e  do t h a t  in 
c o n c e r t  w i t h  the p e o p l e  that w e  r e p r e s e n t .  T h a t ' s  the p e o p l e  w h o  
h a v e  t e s t i f i e d  a n d  the p e o p l e ,  the s m a l l  b u s i n e s s  g u y  t h a t ' s  
s i t t i n g  the/e. A lot of the r e a l t o r s  a r e  h e r e  today, a n d  I w o u l d  
r e c o m m e n d  t h a t  th e y  r e a d  th i s  bill, b e c a u s e  a lot of t h i n g s  th a t  
t h e y  do in a v e r y  n e w  a r e a  of real e s t a t e  d e v e l o p m e n t  c o u l d



c e r t a i n l y  b e  a f f e c t e d  by t h i s  a g r e a t  d e a l .  T h e y  n e e d  to know. 
A n d  I g u e s s  I'm c o n c e r n e d  t o o  t h a t  w e ' v e  c o v e r e d  the a c c o u n t a n t s ,  
w e ' v e  c o v e r e d  the a t t o r n e y s ,  w e ' v e  c o v e r e d  s o m e  o t h e r  p e r s o n s ,  
b u t  t h e  m a i n  p e r s o n s  t h a t  w i l l  be a f f e c t e d  b y  this, is the 
l i t t l e ,  s m a l l  b u s i n e s s  guy. W e  h a v e  n o t  s e e m e d  t o  be a b l e  to 
r e a c h  o u t  a n d  m a k e  th a t  p e r s o n  a w a r e  t h a t  w e  a r e  d o i n g  s o m e t h i n g  
h e r e  t h a t  c a n  h a v e  a m a j o r  i m p a c t  o n  t h e  w a y  t h e y  c o n d u c t  t h e i r  
b u s i n e s s .  I ' m  n o t  s a y i n g  t h a t ' s  r i g h t  a n d  I ' m  n o t  s a y i n g  t h a t ' s  
w r o n g .  But it w i l l  a f f e c t  t h e m  a n d  w e  h a v e  n o t  b e e n  to date, to 
m y  s a t i s f a c t i o n  . . . c o m m i t t e e ' s  s a t i s f a c t i o n ,  b e e n  a b l e  to r e a c h  
o u t  a n d  a d v i s e  t h e s e  p e o p l e  s o m e t h i n g  is h a p p e n i n g  t h a t  w i l l  
a f f e c t  y o u  a n d  y o u  o u g h t  to be i n v o l v e d  in it.

V O I C E :  Mr. C h a i r m a n ,  I t h i n k  t h a t  s u m m a r i z e s  my
c o n c e r n .  T h a n k  you.

C O W D E R Y :  Re p .  W e n d t e .

W E N D T E :  I w a s  v e r y  i n t e r e s t e d  i n  y o u r  r e v i e w  of the
e x t e n t  to w h i c h  y o u  h a v e  e x p o s e d  the b a r  a s s o c i a t i o n  to t h i s  bill
b o t h  as it w a s  b e i n g  f o r m e d  a n d  t h e n  a f t e r  it w a s  p u t  t o g e t h e r .  
I g u e s s  g i v e n  t h a t  b a c k g r o u n d  it ' s  n o t  s u r p r i s i n g  w e  o n l y  h a v e  
o n e  or two of t h o s e  w h o  o b j e c t  to t h i s  a t  h o w  i t ' s  put t o g e t h e r  
a n d  w h a t  y o u r  v i e w s  w e r e  b o t h e r e d  to c o m e  b a c k  to l i s t e n  to y o u r  
t e s t i m o n y .  I w o u l d  n o t e  t h o u g h  t h a t  1 0 0 %  of the n o n a t t o r n e y s  did 
c o m e  b a c k  to l i s t e n ,  a l t h o u g h  h e  j u s t  left, to h e a r  y o u r  
p r e s e n t a t i o n .  T h e  q u e s t i o n  I w o u l d  ask, is c o u l d  y o u  i d e n t i f y  by 
l e t t e r  I g u e s s  if t h e r e  a r e  e x t e n s i v e ,  if n o t  y o u  c o u l d  r e s p n d  
now, the e x t e n t  of the s e c t i o n s  of t h i s  b i l l  t h a t  do n o t  m a t c h
the m o d e l  a c t  a s i d e  f r o m  488.

F E S S L E R :  Yes, sir, if y o u ' l l  t a k e  t h i s  c o m m e n t a r y  . . . 
the w a y  it w o r k s  is th a t  w i t h  r e g a r d  to e a c h  s e c t i o n  in the bi l l  
y o u  h a v e  a s t a t e m e n t  u n d e r  the s c o p e  n o t e  of e x a c t l y  w h a t  it is 
to the b e s t  of my  a b i l i t y  to e x p r e s s  it t h a t  the bi l l  do. A n d  to 
the e x t e n t  that it m u s t  i n t e r r e l a t e  w i t h  c o m m o n  law d e v e l o p m e n t s ,  
t h a t  is d o n e  there. T h e n  y o u  h a v e  a p r o v i s i o n  on e v e r y  s e c t i o n  
on  e v e r y  s e c t i o n  w h i c h  sa y s  c h a n g e  in f o r m e r  A l a s k a  law. T h e r e  
y o u  w i l l  f i n d  the p r o v i s i o n s  of A l a s k a  l a w  i d e n t i f i e d  t h a t  are 
a f f e c t e d .  Y o u  a r e  u o l d  t h e  o r i g i n  of t h i s  d r a f t ' s  thing. Y o u ' l l  
be t o l d  th a t  it ' s  sec. 47 of the m o d e l  act, or y o u  w i l l  be t o l d
t h a t  i t ' s  sec. X of the N o r t h  C a r o l i n a  law, or the N e w  Yo r k
law. A n d  t h e n  y o u  w i l l  be t o l d  ^s b e s t  as I a m  a b l e  to do it, if
t h e r e  is e x i s t i n g  s t a t u t o r y  law .!n A l a s k a ,  a n d  w e  d i d n ' t  s i m p l y  
r e e n a c t  it, e x a c t l y  w h a t  c h a n g e s  wot 'J! be m a d e .  So  y o u  w i l l  be 
a b l e  to go t h r o u g h  h e r e  a n d  i d e n t i f y  the s o u r c e  of e v e r y  
p r o v i s i o n  in this act. N o w  y o u  wii: f i n d  the m o d e l  a c t  is h e r e  
w h e n  y o u  g e t  to the a r e a  on the " f i n a n c i a l s " ,  A r t i c l e  5 of the 
act. You w i l l  f i n d  t h a t  it is h e a v i l y  r e l i a n t  on C a l i f o r n i a
law. A s  I ju s t  r e p r e s e n t e d  to y o u  t h a t  v i e w  h a s  n o w  t a k e n  h o l d  
w i t h  the m o d e l  act, a n d  the r e v i s e u  m o d e l  a c t  is n o w  in 
c o n g r u e n c e  w i t h  th a t  p r o v i s i o n .  It w a s  n o t  w h e n  th i s  w a s  
w r i t t e n .
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T h e  o t h e r  p r o v i s i o n s  y o u  w i l l  f i n d  is t h a t  if y o u  lo o k  
at t h e  m o d e l  a c t  as it c a m e  o u t  o r i g i n a l l y  a n d  as it n o w  e x i s t s ,  
it h a s  n o  o r g a n i z a t i o n  w h a t s o e v e r .  T h i s  act o r g a n i z e s  the 
s t a t u t o r y  l a w  in a m a n n e r  w h i c h  is t a k e n  f r o m  N e w  Y o r k ' s  act, so 
it d i f f e r s  f r o m  the m o d e l  act in its o r g a n i z a t i o n a l  f o r m a t .  But 
I t h i n k  a l l  for the b e t t e r ,  for the e x i s t i n g  A l a s k a  C o r p o r a t i o n s  
C o d e  w o u l d  be the A n c h o r a g e  t e l e p h o n e  d i r e c t o r y  n o n a l p a b e t i z e d .  
A n d  at l e a s t  it h a s  b e e n  set up  in an  a l p h a b e t i c a l  m a n n e r  for y o u  
now.

V O I C E :  C a n  I g a t h e r  f r o m  t h a t  then, that e v e r y  s e c t i o n  
w i t h  the e x c e p t i o n  of 488 . . .

F E S S L E R :  H a s  s t a t u t o r y  p r e c e d e n c e .

V O I C E :  W ell, is a p a r t  of the m o d e l  act.

F E S S L E R :  No, no, sir. A s  I say, t h e r e  a r e  p r o v i s i o n s  
in t h i s  a c t  w h i c h  w o u l d ,  for insta n c e ,  co m e  f r o m  N e w  Y o r k  or 
C a l i f o r n i a  t h a t  m i g h t  n o t  h a v e  e x a c t  m o d e l  act c o r o l l a r i e s .  The
m o d e l  a c t  i t s e l f  is not a v e r y  c o m p r e h e n s i v e  s t a t u t o r y  b a s i s  for
c o r p o r a t e  law, a n d  the r e a s o n  t h a t  the d r a f t e r s  of the m o d e l  act 
did t h a t  [TAPE CHANGE] . . . A n d  th e n  the l e g i s l a t u r e  h a v i n g
t a k e n  the m o d e l  act is i n v i t e d  to f l u s h  it out as it t h i n k s  b e s t
for the p a r t i c u l a r  j u r i s d i c t i o n .  T h e  s t a t e m e n t  I did m a k e ,  a n d  I 
w i l l  r e i t e r a t e ,  is t h a t  the m o d e l  act a n d  m o r e  is h ere. T h e r e  
a r e  p r o v i s i o n s  h e r e  th a t  go b e y o n d  the m o d e l  act. B u t  I w i l l  
a l s o  te l l  y o u  t h a t  t h a t  w o u l d  iOt s u r p r i s e  the d r a f t e r s  of the 
m o d e l  act. I l l i n o i s ,  w h i c h  is the s t a t e  u p o n  w h o s e  l a w  the m o d e l  
a c t  w a s  o r i g i n a l l y  a d o p t e d ,  has g o n e  s u b s t a n t i a l l y  b e y o n d  the 
m o d e l  a c t  in f l u s h i n g  it o u t  in t h a t  state.

V O I C E :  T h e  i d e n t i f i c a t i o n  of t h o s e  s e c t i o n s  is in your
m e m o  . . .

F E S S L E R :  Is in y o u r  J o i n t  H o u s e / S e n a t e  J o u r n a l ,  you
w i l l  f i n d  it u n der the so c a l l e d  c h a n g e  in f o r m e r  A l a s k a  law. 
T h e  f i r s t  t h i n g  it t e l l s  y o u  is w h e r e  it ca m e  from, t h e  s e c o n d  
t h i n g  it t e l l s  y o u  is w h a t  the s t a t u s  of e x i s t i n g  A l a s k a  l a w  is, 
a n d  the t h i r d  t h i n g  is it t r i e s  to i n t e r p r e t  the m e a n i n g  of that 
c h a n g e ,  if a n y  c h a n g e  t h e r e  is.

C O W D E R Y :  Rep. M a l o n e .

M A L O N E :  T h a n k  you, Mr. C h a i r m a n .  Q u e s t i o n  for Mr.
F e s s l e r .  F i r s t  I w a n t  to see if I u n d e r s t a n d  the e x p l a n a t i o n  you
m a d e  d u r i n g  y o u r  o r i g i n a l  t e s t i m o n y  on how A l a s k a  ca s e  law is 
a f f e c t e d  b y  th i s  n e w  r e v i s e d  v e r s i o n .  As I u n d e r s t o o d  the
a r g u m e n t ,  the g i s t  of it w a s  t h a t  w e  h a v e  so l i t t l e  c a s e  law in
A l a s k a  t h a t  th i s  l e g i s l a t i o n  in yo u r  o p i n i o n  b e i n g  clear, a n d  the 
c o m m e n t a r y  w h i c h  f u r t h e r  d e f i n e s  it, w i l l  g i v e  p e o p l e  a be t t e r  
b a s i s  for i n t e r p r e t a t i o n  th a n  our p r e s e n t  c a s e  law a n d  m u c h
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s o o n e r  t h a n  a n y  c a s e  l a w  w o u l d  o r d i n a r i l y  be d e v e l o p e d .  Is th a t  
r i g h t ?

F E S S L E R :  T h a t  is m y  b e l i e f ,  sir.

M A L O N E :  The s e c o n d  q u e s t i o n  I h a d  w a s  t h a t  d u r i n g  y o u r  
t e s t i m o n y  y o u  m e n t i o n e d  y o u  f o u n d  two c a s e s  w h i c h  I t h i n k  h a d  
s o m e t h i n g  to do w i t h  t r y i n g  to . . .

F E S S L E R :  P i e r c e  the c o r p o r a t e  veil.

M A L O N E :  Yes, g e t  p a s t  the l i m i t a t i o n  of c o r p o r a t e
l i a b i l i t y .  If t h o s e  w e r e  c a s e s  in A l a s k a ,  w e r e  t h e y  s u c c e s s f u l  
or . . .

F E S S L E R :  T h e y  a r e  A l a s k a  cases. O n e  w a s  a n d  o n e
w a s n ' t .  T h o s e  c a s e s  a r e  i d e n t i f i e d ,  Rep. M a l o n e ,  in the 
d i s c u s s i o n  of sec. 488. A n d  so y o u  w i l l  f i n d  t h a t  d i s c u s s i o n  
c o m m e n c i n g  a t  p a g e  140 a n d  c a r r y i n g  ov e r  to p a g e  143 in w h i c h  the 
A l a s k a  c a s e s  as w e l l  as s o m e  c a s e s  f r o m  o t h e r  s t a t e s  of i n t e r e s t  
w o u l d  be found.

V O I C E :  A  f i n a l  point, i s n ' t  a q u e s t i o n ,  but s i n c e  w e  
h a v e  n o t  h a d  a n y  e x t e n s i v e  h e a r i n g s  on  this, at l e a s t  in the
J u d i c i a r y  C o m m i t t e e  yet, a n d  s i n c e  t h i s  r e q u e s t  m a d e  by a g r o u p  
of a t t o r n e y s  in A l a s k a ,  I p e r s o n a l l y  w o u l d  a p p r e c i a t e  v e r y  m u ch, 
e v e n  if it is at a l a t e  date, if Mr. F e s s l e r  a n d  t h e  code
r e v i s i o n  c o m m i s s i o n  w o u l d  w o r k  w i t h  the a d  h o c  g r o u p  of the
A l a s k a  B a r  A s s o c i a t i o n  on it. B e c a u s e  I d o n ' t  p r e t e n d  to be an 
e x p e r t  a n d  I w o u l d  g u e s s  th a t  e v e n  t h o u g h  I m i g h t  a g r e e  or 
d i s a g r e e  w i t h  v a r i o u s  i n t e r p r e t a t i o n s  or p r o p o s a l s ,  I'll be in a 
lot b e t t e r  p o s i t i o n  if t h e r e  a r e  j u d g m e n t s  on the issues.

C O W D E R Y :  I w o u l d  hope, too, a n d  i t ' s  my i n t e n t  that, or 
i n t e r p r e t a t i o n  of w h a t  w a s  s a i d  th i s  m o r n i n g ,  it's the i n t e n t  of 
the ad  h o c  g r o u p  or the o t h e r  p e o p l e  t h a t  t e s t i f i e d  th i s  m o r n i n g ,  
to w o r k  t o g e t h e r  to co m e  up w i t h  s o m e  b a l a n c e  of a g r e e m e n t .  A n d  
so w h e n  it c o m e s  back or b e f o r e  we w o r k  o n  it a g a i n  in this
c o m m i t t e e ,  that as it l e a v e s  our c o m m i t t e e ,  h o p e f u l l y ,  w e ' l l  h a v e  
s o m e  a g r e e m e n t  t h a t  w i l l  go on to the ne x t  c o m m i t t e e  of r e f e r r a l  
for a c t i o n  h o p e f u l l y .

F E S S L E R :  A s  I i n d i c a t e d ,  it w o u l d  be m y  p l e a s u r e  to 
w o r k  w i t h  the g e n t l e m e n  a n d  o t h e r  i n t e r e s t e d  A l a s k a n s ,  
p a r t i c u l a r l y  my o f f i c e  w i l l  s u p p l y  all of the b a c k g r o u n d  
m e m o r a n d a  a n d  s t u d i e s  t h a t  w e r e  do n e  o v e r  a p e r i o d  of time so 
t h a t  . . . the s t a t e m e n t  w a s  m a d e  this m o r n i n g  by Mr. B l o c k  th a t  
t h e r e  w a s  no d e s i r e  to r e i n v e n t  the w h e e l .  I can sa v e  t h e m  the 
t r o u b l e  of r e c o n s t r u c t i n g  the s o c i e t y  th a t  r e i n v e n t e d  t h e  wh e e l .  
W e  can a n d  w i l l  g i v e  t h e m  all of that i n f o r m a t i o n .

O n e  f inal p o i n t  that a d d r e s s e d  a c o n c e r n  t h a t  Rep. 
B u s s e l l  r a i s e d  r e p e a t e d l y  th i s  m o r n i n g .  T h e  i s s u e  of costs. The
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A l a s k a  F e d e r a t i o n  of N a t i v e s  a p p o i n t e d  a s u b c o m m i t t e e  to r e v i e w  
th i s  bill, a n d  t h e y  d i d  it ov e r  an  e x t e n d e d  p e r i o d  of time. O n e  
of theii i n t e r e s t i n g  c o n c l u s i o n s  w a s  t h e y  f e l t  it w o u l d  sa v e  
h u n d r e d s  of t h o u s a n d s  of d o l l a r s  in l e g a l  costs, b e c a u s e  t h e y  n o w  
w o u l d  be a b l e  to a s c e r t a i n  f r o m  a s t a t u t e  t h a t  o r i g i n a t e d  w i t h  
the A l a s k a  l e g i s l a t u r e ,  r a t h e r  t h a n  f r o m  o p i n i o n s  t h a t  are, as 
t h e y  put it, f r e q u e n t l y  e x p e n s i v e  g u e s s t i m a t e s ,  n o t  i n f r e q u e n t l y  
c o m i n g  f r o m  W a s h i n g t o n ,  D.C. l a w  fi r m s ,  of w h a t  the s t a t e  of l a w  
w o u l d  be on m a n y  a r e a s  of g r e a t  c o n c e r n  to them. A n d  t h i s  b i l l  
h a s  no m o r e  a r d e n t  s u p p o r t e r s  t h a n  the A F N  a t  the p r e s e n t  time, 
b e c a u s e  t h e y  r e c o g n i z e  t h a t  h a v i n g  h a d  C o n g r e s s  d e c i d e  for t h e m  
t h e y  s h o u l d  be c o r p o r a t i o n s ,  t h e y  h a v e  run a l e n g t h  e x p e r i m e n t  in 
e x a c t l y  w h a t  it ' s  l i k e  to t r y  a n d  l i v e  u n d e r  e x i s t i n g  s t a t u t o r y  
a n d  c o m m o n  l a w  in the S t a t e  of A l a s k a  in t h e  c o r p o r a t e  field. 
A n d  t h e y  fe e l  t h a t  th e y  w i l l  sa v e  time, n o t  o n l y  in l i t i g a t i o n ,  
w h i c h  t h e y  w i l l  n o t  go t h r o u g h ,  but on p a y i n g  l a w y e r s .  A n d  tho 
o n e  t h i n g  t h a t  did c o m e  out of e v e r y t h i n g  t h i s  m o r n i n g ,  is y o u  
h a v e  an e x t r e m e l y  a l t r u i s t i c  bar, n e v e r  h a v e  I h e a r d  a t t o r n e y s  be 
so d i s d a i n f u l  of f u t u r e  b u s i n e s s .  W e ll, t h e r e  w i s h  w i l l  be 
s a t i s f i e d  if the A F N  is c o r r e c t  in its a s s e s s m e n t  of w h a t  w o u l d  
h a p p e n  s h o u l d  th i s  b i l l  be e n acted.

C O W D E R Y :  T h a n k  you. W e  h a v e  p e o p l e  on our ne x t
c o m m i t t e e  t h a t  h a v e  p l a n e s  to c a t c h  a n d  w e ' r e  r u n n i n g  over so
I'll, w i t h  th i s  c o m m e n t  I h o p e  y o u ' l l  k e e p  it short.

W E N D T E :  It is a c o m m e n t ,  b u t  I p e r s o n a l l y  h a v e  a
p r o b l e m  w i t h  the s e c o n d  h a n d  e x p r e s s i o n  of r e p o r t e r s ,  I w o u l d  
r e q u e s t  the c h a i r m a n  to s p e c i f i c a l l y  i n v i t e  the AFN, if t h e y  h a d  
n o t  e x p r e s s e d  t heir o p i n i o n .

F E S S L E R :  T h e y  w e r e  at the h e a r i n g ,  I a m  r e i t e r a t i n g
t h e i r  t e s t i m o n y  a t  the h e a r i n g  t h a t  to o k  p l a c e  in J u n e a u ,  Rep. 
W e n d t e ,  w h i c h  s u p p o r t s  . . .

C O W D E R Y :  L i k e  I said, th i s  w a s  the f i r s t  r e a l l y  h e a r i n g  
th a t  w e ' v e  h a d  on the b i l l  in the H o u s e ,  but w e  j o i n e d  w i t h  the 
h e a r i n g  of the S e n a t e ,  but a n y w a y  w e  a p p r e c i a t e  your com m e n t .

F E S S L E R :  I t h a n k  y o u  v e r y  m u c h .

C O W D E R Y :  I t ' s  the intent, I ' m  g o i n g  to r e c e s s  for a b o u t  
5 m i n u t e s  so w e  can get s o m e  of t h i s  s t u f f  c l e a n e d  off, a n d  we 
a p p r e c i a t e  e v e r y b o d y  c o m i n g  in a n d  b e i n g  p a t i e n t  w i t h  us. A n d  
w e ' l l  get ba c k  to the c o n f i r m a t i o n .  T h a n k  you.
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S E N A T E  L A B O R  &  C O M M E R C E  
S T A N D I N G  C O M M I T T E E  

M a y  17, 1983 
3 : 0 0  p.m.

f e n a t o r  P ? ; R o d e y

! m a t o r  D i c k  E l i a s o n ,  C h a i r m a n  
S e n a t o r  B o b  M u l c a h y  
S e n a t o r  D o n  B e n n e t t  
S e n a t o r  J o h n  S a c k e t t

C O M M I T T E E  C A L E N D A R

A m e n d e d  Ti t l e :  A n  A c t  r e v i s i n g  the
c o r p o r a t i o n s  code; a n d  p r o v i d i n g  for 
an  e f f e c t i v e  date.

W I T N E S S  R E G I S T E R

P r o f e s s o r  D a n  F e s s l e r ,  C o n s u l t a n t  
C o d e  R e v i s i o n  C o m m i s s i o n  
U n i v e r s i t y  o f  C a l i f o r n i a ,  Davis, CA 
P h o n e  n o t  p r o v i d e d
P o s i t i o n  S t a t e m e n t :  O u t l i n e d  C o r p o r a t e  C o d e  R e v i s i o n .

H e n r y  L a n c a s t e r ,  A i d e  
S e n a t o r  J o s e p h s o n ' s  O f f i c e  
P o u c h  V, J u n e a u ,  A K  9 9 8 1 1  
4 6 5 - 3 7 8 7
P o s i t i o n  S t a t e m e n t :  A s k e d  f o r  p o i n t s  of  c l a r i f i c a t i o n .

J e f f  Be r r y ,  A i d e
H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e  
P o u c h  V, Juneiiu, A K  9 9 8 1 1  
4 6 5 - 3 8 9 2
P o s i t i o n  S t a t e m e n t :  A s k e d  f o r  p o i n t s  o f  c l a r i f i c a t i o n .

J o h n  A b b o t t ,  C h a i r m a n
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n
A d d r e s s  a n d  p h o n e  n o t  p r o v i d e d
P o s i t i o n  S t a t e m e n t :  A n s w e r e d  q u e s t i o n s  f r o m  t h e  c o m m i t t e e .

W i l l i s  K i r k p a t r i c k ,  D i r e c t o r
D i v i s i o n  o f  Ba n k i n g ,  S e c u r i t i e s  ar.d C o r p o r a t i o n s  
D e p a r t m e n t  of  C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t  
P o u c h  D, J u n e a u ,  A K  99811 
4 6 5 - 2 5 2 1
P o s i t i o n  S t a t e m e n t :  S t a t e d  c o n c e r n  r e g a r d i n g  the m e t h o d  of

k e e p i n g  the rec o r d s .

P R E V I O U S  A C T I O N

M e m b e r s  P r e s e n t  

M e m b e r s  A b s e n t :

SB 246

SB  2 4 6 - - T h e r e  is no p r e v i o u s  a c t i o n  to r e p o r t  on
t h i s  bill.



A C T I O N  N A R R A T I V E

T h e  m e e t i n g  o f  the S e n a t e  L a b o r  &  C o m m e r c e  C o m m i t t e e  
w a s  c a l l e d  to o r d e r  a t  3: 0 0  p . m., w i t h  S e n a t o r  R o d e y  pre s e n t .  
S e n a t o r s  E l i a s o n  Chair, M u l c a h y ,  B e n n e t t  a n d  S a c k e t t  w e r e  absent. 
T h i s  m e e t i n g  w a s  c a l l e d  for t h e  p u r p o s e  o f  r e c e i v i n g  p u b l i c  t e s t i­
m o n y  o n  SB 246. T h e  f o l l o w i n g  is a v e r b a t i m  t r a n s c r i p t  o f  the 
p r o c e e d i n g s  f r o m  a c a s s e t t e  t a p e  o f  t h e  r e e l - t o - r e e l  tape of 
t h e  m e e t i n g .

S E N A T O R  RO D E Y :  . . . T h i s  is a s u b c o m m i t t e e  m e e t i n g  of t b s  L a b o r
&  C o m m e r c e  C o m m i t t e e .  T h e  t a s k  is to r e v i e w  t h e  C o d e  C o m m i s s i o n 's 
w o r k  o n  t h e  c o r p o r a t i o n ' s  s t a t u t e .  W e  h a v e  w i t h  us t o d a y  the 
C h a i r m a n  o f  the C o d e  R e v i s i o n  C o m m i s s i o n ,  Mr. J o h n  A b b o t t ,  a t t o r n e y  
f r o m  A n c h o r a g e .  W i t h  us also is P r o f e s s o r  D a n i e l  F e s s l e r ,  w h o  is 
t h e  a u t h o r  of  t h e  c o r p o r a t i o n s  code, r.iiong w i t h  the C o d e  C o m m i s­
sion. J o hn, d i d  y o u  h a v e  a n y  q u e s t i o n s ,  o r  r a t h e r  a n y  c o m m e n t s ,  
y o u ' d  l i k e  to m a k e ?  P e r h a p s  the b e s t  t h i n g  y o u  c a n  do is . . . 
w o u l d  b e  to g i v e  e v e r y b o d y  here, w e  h a v e  m o s t l y  s t a f f  p e o p l e  a n d  
p e o p l e  f r o m  the a d m i n i s t x a t i o n  h e r e  w i t h  us  t o d a y  wh o ,  th e y  a r e  the 
o n e s  t h a t  do t h e  r e a l  w o r k .  And, o f  c o u r s e ,  t h e  l e g i s l a t u r e  . . . 
this is a c o m p l i c a t e d  m a t t e r ,  t h e  l e g i s l a t u r e  r e a l l y  has to take 
t h e  o p i n i o n  oi: t h c ~ e  p e o p l e  w h o  h a v e  the t i m e  a n d  e x p e r t i s e  to 
w o r k  o n  it.

J O H N  A B B O T T :  T h a n k  you. S e n a t o r  R o d e y .  J u s t  a f e w  p r e l i m i n a r y
c o m m e n t s  b e f o r e  I t u r n  it o v e r  to P r o f e s s o r  F e s s l e r .  T h e  c o r p o r a­
tions c o d e  has b e e n  u n d e r  a d v i s e m e n t ,  so to sp e a k ,  f o r  a b o u t  f o u r  
y e a r s  now. It h a s  u n d e r g o n e  a n u m b e r  of  r e v i s i o n s ,  a lot o f  t h o u g h t  
a n d  a lot o f  m a n  h o u r s .  It is a t e c h n i c a l  b ill. It is the f i r s t  
ti m e  t h a t  the A l a s k a  C o r p o r a t i o n s  C o d e  w i l l  h a v e  b e e n  s u b s t a n t i a l l y  
r e v i s e d  s i n c e  its a d o p t i o n  in 1962, a t  w h i c h  t i m e  it w a s  p r o b a b l y  
n o t  a v e r y  g o o d  code. A n d  w h a t  t h e  C o d e  C o m m i s s i o n  h a s  t r i e d  to 
d o  is to i m p r o v e  it, b r i n g  it to m o d e r n  s t a t u s  as a c o r p o r a t i o n  
c o d e  g o v e r n i n g  the a c t i v i t i e s  of p e o p l e  t h a t  h a v e  a c q u i r e d  a s l a t e  
c n a r t e r  a n d  to fi l l  in a n u m b e r  o f  v o i d s  in a r e a s  w h i c h  the L e g i s­
l a t u r e  h a s  n o t  s p o k e n  to a n d  w h i c h  n e e d  to be  s p o k e n  to s i n c e  a 
c o r p o r a t e  c h a r t e r  is, in e f f ect, a set o f  d i r e c t i o n s  to a n y o n e  
w i s h i n g  to i n c o r p o r a t e  as to h o w  t h e y  a r e  to a c t  as a c o r p o r a t i o n  
in  t h e  l e g a l  d i c t i o n .  T h a t  is b a s i c a l l y  what- the C o d e  C o m m i s s i o n  
h a s  d o n e  a n d  w i t h o u t  f u r t h e r  ado, I ' l l  t u r n  it o v e r  to P r o f e s s o r  
F e s s l e r .  H e ' l l  g i v e  y o u  a r u n  d o w n  o n  t e c h n i c a l  a s p e c t s  of the 
code.

PROFESSUiv F E S S L E R :  A n d  if it w o u l d  b e  h e l p f u l ,  S e n a t o r ,  a n y t i m e
e i t h e r ,  p a r t i c u l a r l y  y o u  or a n y  m e m b e r s  of the La f f  th a t  a r c  h e r e  
h a v e  q u e s t i o n s ,  p l e a s e  fe e l  f r e e  to i n t e r r u p t  me. I s h o u l d  f i r s t  
b e g i n  b y  i d e n t i f y i n g  m y s e l f .  I a m  f r o m  the U n i v e r s i t y  of C a l i f o r­
n i a  a t  Davis. I a m  h e r e  in the c a p a c i t y  as a c o n s u l t a n t  to the 
C o d e  R e v i s i o n  C o m m i s s i o n .  I w a s  f i r s t  r e t a i n e d  in the fall of 
1979 a n d  a s k e d  to r e v i e w  the c o n t e n t  o f  A l a s k a  s t a t u t o r y  l a w  o n  
f o r  p r o f i t  c o r p o r a t i o n s ,  w i t h  a v i e w  t o w a r d  a d v i s i n g  the c o m m i s­
si o n  as to w h e t h e r  o r  n o t  I t h o u g h t  t h a t  a n y  k i n d  o f  b a s i c  r e f o r m
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P R O F E S S O R  F E S S L E R  (cont ' d ) :  w a s  n e c e s s a r y .  I c o n c l u d e d  that it
wa s ,  a n d  I c a n  b r i e f l y  h i g h l i g h t  f o r  y o u  w h a t  m y  t h o u g h t s  were. 
W h e n  A l a s k a  b e c a m e  a state, the l e g i s l a t u r e  a d o p t e d  w i t h  v i r t u a l l y  
n o  m o d i f i c a t i o n  o f  w h a t  w a s  t h e n  t h e  c u r r e n t  c o r p o r a t i o n  law of 
t h e  S t a t e  o f  O r e g o n .  T h e  O r e g o n  l a w  in t u r n  w a s  a 1 9 5 4  v e r s i o n  
o f  the m o d e l  act. N o w  s u b s e q u e n t  to A l a s k a ' s  a d o p t i o n  of the 
O r e g o n  act, t h e r e  h a v e  b e e n  s i g n i f i c a n t  c h a n g e  b o t h  i n  the r e c o m­
m e n d e d  c o n t e n t  o f  the law. T h e  m o d e l  act, I s h o u l d  p o i n t  out 
p a r e n t h e t i c a l l y ,  is a n  a c t  w h i c h  is r e c o m m e n d e d  to t h e  l e g i s l a­
t u r e s  o f  t h e  s e v e r a l  s t a t e s  b y  a c o m m i t t e e  o f  the A m e r i c a n  B a r  
A s s o c i a t i o n .  O f  n e c e s s i t y ,  it is a v e r y  g e n e r a l  act. It p e r t a i n s  
to t h e  c o n d i t i o n s  a n d  e x p e r i e n c e  o f  n o  s i n g l e  j u r i s d i c t i o n  a n d  
o v e r  t h e  y e a r s  i t  h a s  b e c o m e  the b a s i c  act in  n u m e r o u s  s m a l l e r  
s t a t e s .  It h a s  n e v e r  b e e n  s u c c e s s f u l  in h a v i n g  m u c h  o f  an i m p a c t  
o n  t h e  l a w  o f  t h o s e  s t a t e s  w h e r e  a n y  l e g i s l a t u r e  sat d o w n  a n d  
d e c i d e d  to c r a f t  t h e i r  o w n  c o r p o r a t i o n ' s  law. T h e  D e l a w a r e ,  N e w  
Y o r k  a n d  C a l i f o r n i a  laws, w h i c h  a r e  t h e  t h r e e  m a j o r  a p p r o a c h e s  
to t h e  o r g a n i z a t i o n  a n d  d i s c i p l i n e  o f  c o r p o r a t e  a c t i v i t y  in the 
U n i t e d  S t a t e s ,  a n d  h a v e  r e f l e c t e d  v e r y  l i t t l e  i n f l u e n c e  o n  the 
m o d e l  act. W e  h a v e  a d o p t e d  the m o d e l  act. N o w  t h e  m o d e l  act that 
w a s  a d o p t e d  i n  O r e g o n  in 1 9 5 4  w a s  o b v i o u s l y  n o t  a d o p t e d  w i t h  a 
v i e w  t o w a r d  a n y  i n t e r e s t  that m i g h t  b e  in A l a s k a  o r  in  l e g i s l a­
tu r e s  n o t  b e  g i v e n  c r e d i t  o r  p r e s e n c e  in f i g u r i n g  o u t  t h e i r  law 
to b e c o m e  t h a t  o f  a n o t h e r  state. U n l i k e  the S t a t e  o f  Oregon, 
w h i c h  i n  1 9 5 4  h a d  n i n e t y  y e a r s  o f  c o m m o n  l a w  d e c i s i o n s  in the 
b u s i n e s s  f i e l d ,  a n d  t h e r e f o r e  w h e n  the l e g i s l a t u r e  e n a c t e d  a s t a t­
u t e  to r e g u l a t e  b u s i n e s s  a c t i v i t y  in O r e g o n ,  it c o u l d  take in t o  
a c c o u n t  t h a t  t h e  O r e g o n  S u p r e m e  C o u r t  is s p e a k i n g  to t hese q u e s­
ti o n s  f o r  n e a r l y  a c e n t u r y .  T h e  A l a s k a n  a c t  w a s  b r o u g h t  into o u r  
s t a t e  a g a i n s t  a b a c k g r o u n d  of a n e a r  v o i d  of  d e c i s i o n a l  law. A n d  
in  the y e a r s  t h a t  h a v e  i n t e r v e n e d ,  o u r  S u p r e m e  C o u r t  h a s  h a d  o c c a­
si o n  to s p e a k  f r o m  t i m e  to ti m e  o n  b u s i n e s s  m a t t e r s .  But I t h i n k  
t h a t  n o t  e v e n  t h e  m o s t  o p t i m i s t i c  l e a d e r  of  the A l a s k a n  courts 
w o u l d  f e e l  t h a t  t h e r e  is t o d a y  a b a c k g r o u n d  of s u p p l e m e n t a l  d e c i­
si o n a l  law. So f r o m  a p r a c t i t i o n e r ' s  v a n t a g e  p o i n t  o r  from a 
c l i e n t ' s  v a n t a g e  p o i n t ,  the c o r p o r a t e  l a w  ir. A l a s k a  st a r t s  o f f  as 
be i n g ,  b e a r i n g  n o  r a t i o n a l  r e l a t i o n s h i p  to the state. It is s u b­
s e q u e n t  to b e i n g  e n a c t e d  here. It h a s  b e e n  t i n k e r e d  w i t h  f r o m  
t i m e  to time. T h e r e  h a v e  b e e n  s o m e  a m e n d m e n t s .  It has n e v e r  b e e n  
t h o r o u g h l y  r e s t a t e d .  A m e n d m e n t s  to t h e  m o d e l  a c t  as they h a v e  
b e e n  r e c o m m e n d e d  h a v e  s o m e  b e e n  a d o p t e d  in A l a s k a ,  b u t  m o s t  h a v e  
not. A n d  t h e r e  is v i r t u a l l y  n o  c o m m o n  l a w  in A l a s k a ,  p r e - s t a t e­
h o o d  a n d  p o s t - s t a t e h o o d ,  in this a r ea. So t h a t  the b i g g e s t  p r o b­
le m  A l a s k a n s  f a c e  is t h a t  the l a w  w i t h  r e g a r d  to b u s i n e s s  a s s o­
c i a t i o n s  i n  t h e  s t a t e  is v e r y  s p a r s e ,  v e r y  d i f f i c u l t  to d e t e r m i n e ,  
a n d  t h e r e f o r e  it t h r e a t e n s  b u s i n e s s  w i t h  t h e  o n e  t h i n g  w h i c h  
b u s i n e s s  c a n n o t  d e a l  w i t h - - u n c e r t a i n t y . W h e n  q u e s t i o n s  are r a i s e d  
a n d  b u s i n e s s  p e o p l e  n e e d  l e g a l  a d v i c e ,  t h e y  n e e d  to be  told yes 
or no. T h e  a n s w e r  m a y b e  i s n ' t  v e r y  u s e f u l  at all. F o r  the a n s w e r  
t h a t  w e  m a y  g e t  this e v e n t u a l l y  d e c i d e d  b y  the S u p r e m e  C o u r t  is 
b o t h  a n  e x p e n s i v e  a n d  h i d e o u s l y  t i m e  c o n s u m i n g  p e r i o d  at w h i c h  to 
tr y  a n d  p r e d i c a t e  c o r p o r a t e  d e c i s i o n s  or c o r p o r a t e  action. So 
w h a t  I h a v e  r e c o m m e n d e d ,  a n d  o v e r  the y e a r s  w h a t  the c o m m i s s i o n

-3-



h a s  e v o l v e d ,  is a n  e x t r e m e l y  c o m p r e h e n s i v e  s t a t u t e .  T h e  b i l l  
w h i c h  is p e n d i n g  in  t h e  S e n a t e  is S e n a t e  B i l l  246. It is p r o b a b l y  
the m o s t  e l a b o r a t e l y  s t a t e d  c o r p o r a t i o n ' s  c o d e  in the U n i t e d  S t a tes. 
If  it h a s  a r i v a l ,  it w o u l d  be  the C a l i f o r n i a  a c t  f r o m  the m i d -  
1 9 7 0 ' s. T h e  r e a s o n  t h a t  this s t a t u t e  s p e a k s  o n  s u b j e c t s  that go
c o n s i d e r a b l y  b e y o n d  the m o d e l  act is b e c a u s e  w e  a r e  a t t e m p t i n g  to
a n s w e r  b y  l e g i s l a t i v e  p r o v i s i o n  m a n y  q u e s t i o n s  w h i c h  i n  o t h e r  
s t a t e s  a r e  a n s w e r e d  b y  w e l l  k n o w n  c o m m o n  l a w  d e c i s i o n s ,  w h i c h
d e c i s i o n s  w e  s i m p l y  do n o t  h a v e  i n  the S t a t e  o f  A l a s k a .  So in
o r d e r  to h a v e  a t h o r o u g h l y  c o n c e p t u a l  a n d  d e t a i l e d  s t a t u t e ,  it w a s  
f e l t  n e c e s s a r y  to b e g i n  b y  l o o k i n g  at s o m e  b a s i c  p h i l o s o p h i c a l  
c h o i c e s .  A n d  w h e n  the c o m m i s s i o n  l o o k e d  b e y o n d  t h e  S t a t e  o f  A l a s k a  
it f o u n d  t h a t  the a t t i t u d e  of s t a t e  g o v e r n m e n t  t o w a r d  c o r p o r a t i o n s  
v a r i e s  d r a m a t i c a l l y  f r o m  s t ate to state. T h e  m o s t  i m p r e s s i v e  d i s­
t i n c t i o n  w o u l d  b e  b e t w e e n  D e l a w a r e  o n  t h e  o n e  h a n d  a n d  the S t a t e  
o f  C a l i f o r n i a ,  w h e r e  I c o m e  from, o n  t h e  other. It is so r t  of 
s u r p r i s i n g  to p e o p l e  w h e n  th e y  f i r s t  g e t  in t o  th i s  f i e l d  that 
D e l a w a r e  is t h e  m o s t  i m p o r t a n t  A m e r i c a n  j u r i s d i c t i o n  for c o r p o r a t e  
p u r p o s e s .  I f  y o u  l o o k  at the F o r t u n e  l i s t  o f  the 100 l a r g e s t
A m e r i c a n  c o r p o r a t i o n s ,  97 are i n c o r p o r a t e d  i n  p o s t  o f f i c e  boxes
i n  D o v e r ,  D e l a w a r e .  A n d  this is b e c a u s e  o v e r  t h e  y e a r s  p e o p l e  in
b u s i n e s s ,  i n  m a n a g e m e n t ,  h a v e  f o u n d  in the D e l a w a r e  l e g i s l a t u r e  a
v e r y ,  v e r y  r e c e p t i v e  a n d  u n d e r s t a n d i n g  body. A l s o ,  the S t a t e  o f  
D e l a w a r e  h a s  m a i n t a i n e d  c h a n c e r y  c o u r t s  lo n g  a f t e r  t h e y  w e r e  
a b o l i s h e d  i n  a l l  o t h e r  A m e r i c a n  j u r i s d i c t i o n s  w i t h  the r e s u l t  t h a t  
y o u  c a n  g e t  a m a t t e r  l i t i g a t e d ,  t r i e d  a n d  f i n a l l y  d i s p o s e d  of on  
a p p e a l  in t h e  S t a t e  o f  D e l a w a r e  i n s i d e  o f  a 100 days. Again, 
b u s i n e s s  c a n n o t  s t a n d  to b e  told m a y b e  w i t h  r e g a r d  to a q u e s t i o n .  
D e l a w a r e ' s  a c t  is c o n s i d e r e d  a m a n a g e m e n t  o r i e n t e d  s tatute. If 
t h e r e  a r e  v a l u e  j u d g m e n t s  to b e  m a d e  g i v i n g  p r e f e r e n c e  to the 
p r e r o g a t i v e s  o f  s h a r e h o l d e r s  on  t h e  o n e  hand, o r  t h o s e  of the 
i n c u m b e n t  m a n a g e m e n t ,  the o f f i c e r s  a n d  d i r e c t o r s  on the o t h e r  
h a n d .  T h e  D e l a w a r e  a c t  m a k e s  all t h o s e  v a l u e  c a l l s  in favcr" of 
i n c u m b e n t  m a n a g e m e n t .  In s t a r k  c o n t r a s t ,  the S t a t e  o f  C a l i f o r n i a  
h a s  t h e  m o s t  p r o - s h a r e h o l d e r ,  a n t i - i n c u m b e n t  m a n a g e m e n t  c o r p o r a­
ti o n s  c o d e  in the U n i t e d  States. In C a l i f o r n i a ,  D e l a w a r e ,  e x c u s e  
me, C a l i f o r n i a  d i r e c t o r s  can s e r v e  o n l y  o n e  y e a r  t e rms of office.
It is i l l e g a l  to a t t e m p t  to g i v e  a d i r e c t o r  a l o n g e r  t e r m  of 
o f f i c e .  T h e  e n t i r e  b o a r d  m u s t  s t a n d  f o r  e l e c t i o n  at a s i n g l e  
m e e t i n g  h e l d  e v e r y  year. A n d  b e y o n d  that, i n ' C a l i f o r n i a  s h a r e­
h o l d e r s  a r e  g i v e n  the m a n d a t o r y  r i g h t  to c u m u l a t e  t h e i r  votes.
T h e  v o t i n g  s c h e m e  d e s i g n e d  to m a x i m i z e  the o p p o r t u n i t y  for m i n o r­
ity  s h a r e  i n t e r e s t  to g a i n  b o a r d  r e p r e s e n t a t i o n .  N o w  w h e n  one 
l o o k s  a t  t h e  m a n a g e m e n t  o r i e n t e d  D e l a w a r e  a c t  o n  the o n e  hand, 
a n d  t h e  C a l i f o r n i a  a p p r o a c h  w h i c h  is to b e n d  e v e r y t h i n g  in f a v o r  
o f  s h a r e h o l d e r s ,  a d e c i s i o n  w a s  m a d e  b y  the C o d e  R e v i s i o n  C o m m i s­
s i o n  t h a t  w e  w o u l d  c r a f t  a s t a t u t e  w h i c h  h a d  no  i n h e r e n t  i n t e r n a l  
b i a s .  U n d e r  this p r o p o s e d  bill, it w o u l d  b e  p o s s i b l e  for i n d i v i d u­
als d e s i r i n g  to f o r m  a c o r p o r a t i o n ,  to f o r m  a c o r p o r a t i o n  that h a d  
a l l  of  t h e  p r e r o g a t i v e s  w h i c h  C a l i f o r n i a  i n s i s t s  u p o n  for a 
C a l i f o r n i a  c o r p o r a t i o n .  In o t h e r  w o r d s ,  y o u  c o u l d  c h o o s e  to h a v e  
o n e  y e a r  t e r m s  for d i r e c t o r s .  Y o u  c o u l d  c h o o s e  to h a v e  no c l a s s i­
f i c a t i o n  of  the b o a r d s ,  so that t h e  e n t i r e  b o a r d  m u s t  s t a n d  for
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a n n u a l  e l e c t i o n s .  Y o u  c a n  c h o o s e  to h a v e  c u m u l a t i v e  v o t i n g ,  b u t  
n o n e  o f  t h e s e  c h o i c e s  a r e  f o r c e d  u p o n  y o u  b y  the state. T h e r e­
fore, it w o u l d  b e  p o s s i b l e  u n d e r  t h i s  s t a t u t e  to c h o o s e  t h r e e  
y e a r  t e r m s  f o r  d i r e c t o r s ,  to c l a s s i f y  the b o a r d  so t h a t  o n l y  o n e -  
t h i r d  o f  t h e  b o a r d  c o m e s  u p  for e l e c t i o n  e v e r y  y e ar, a n d  to d e n y  
to the s h a r e h o l d e r s  c u m u l a t i v e  v o t i n g .  W h a t  w e  h a v e  a t t e m p t e d  to 
do is to a l l o w  p e o p l e  in  this s t a t e  t h e  f r e e d o m  to m a k e  t h e i r  o w n  
b u s i n e s s  d e c i s i o n s  a n d  to m a k e  t h e i r  o w n  d e c i s i o n  a b o u t  w h a t  it 
is t h e y  w a n t  in  t e r m s  o f  m a n a g e m e n t  a n d  the r i g h t s  a n d  p r e r o g a­
tiv e s  o f  t h e  b e n e f i c i a l  o \ m e r s , t h e  s h a r e h o l d e r s .  W h a t  w e  h a v e  
s o u g h t  b y  w a y  of  r e f o r m ,  h o w e v e r ,  is to i n s u r e  t h a t  a l l  o f  t h e s e  
b a s i c  d e c i s i o n s  a r e  t a k e n  w i t h i n  t h e  c o n t e x t  of  the a r t i c l e s  of 
i n c o r p o r a t i o n  so t h a t  t h e r e  is a s i n g l e  d o c u m e n t  w h i c h  s h a r e­
h o l d e r s  o r  o t h e r  i n t e r e s t e d  p a r t i e s  c a n  l o o k  to t h a t  w i l l  y o u  a 
t o t a l l y  a c c u r a t e  p i c t u r e  of  w h a t  b a s i c  d e c i s i o n s  h a v e  b e e n  m a d e  
w i t h  r e g a r d  to t h i s  s p e c i f i c  c o r p o r a t i o n .  F o r  t h a t  r e a s o n ,  y o u  
w i l l  n o t i c e  t h a t  t h e r e  is i m p o r t a n t  l a n g u a g e  in t h e  p r o v i s i o n s  of 
t h e  a c t  d e a l i n g  w i t h  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .  T w o  s e c t i o n s ,  
t h e  s e c t i o n  t h a t  s p e a k s  to the m a n d a t o r y  t e r m s  w h i c h  m u s t  b e  
c o v e r e d  b y  t h e  a r t i c l e s  a n d  the s u c c e e d i n g  s e c t i o n  w h i c h  r e f e r s  
to the o p t i o n a l  terms. T h a t  has a v e r y  i m p o r t a n t  c a v eat. A l l  of 
t h e  t o p i c s  c o v e r e d  in th a t  s e c t i o n  a r e  s t a t e d  b y  the s t a t u t e  to 
b e  e f f e c t i v e  o n l y  i f  m a d e  the o b j e c t  of p r o v i s i o n  in t h e  a r t i c l e s .  
T h e r e f o r e ,  if y o u  p u t  t h e m  in b y l a w s ,  if y o u  try to p u t  t h e m  in 
s h a r e h o l d e r  a g r e e m e n t s ,  s t a t u t o r i l y  t h e y  w o u l d  b e  n u l l  a n d  void.
So t h a t  o u r  a t t e m p t  h a s  b e e n  m a d e  to m a k e  the a r t i c l e s  of i n c o r­
p o r a t i o n  a n d  the p r o c e s s  o f  i n c o r p o r a t i o n  o f  a n e w  c o r p o r a t e  
e n t i t y  is v e r y  m u c h  l i k e  a c o o k b o o k .  T h e  s t a t u t e  is a r e c i p e  of 
c h o i c e s  to b e  m a d e .  T h e y  a r e  c l e a r l y  p r e s e n t e d .  B o t h  the c o u n s e l  
a n d  c l i e n t  s h o u l d  f i n d  it v e r y  e a s y  to g o  t h r o u g h  the p r o c e s s  of 
i n c o r p o r a t i o n ,  g i v i n g  to the c l i e n t s  the o p p o r t u n i t y  to m a k e  b a s i c  
d e c i s i o n s  a b o u t  the c o r p o r a t i o n  b e i n g  formed. T h e r e a f t e r  any 
p o t e n t i a l  i n v e s t o r s  w i l l  f i n d  t h o s e  d e c i s i o n s  c l e a r l y  r e f l e c t e d  
i n  t e rms o f  the a r t i c l e s  of  i n c o r p o r a t i o n .  So y o u  h a v e  h e r e  a 
s t a t u t e  w h i c h  is p r e t t y  m u c h  d e v o i d  o f  a n y  i n t e r n a l  bias, in 
f a v o r  o f  s h a r e h o l d e r s  or in f a v o r  o f  m a n a g e m e n t  p r e r o g a t i v e s ,  
w h i c h  h a s  a l s o  s o u g h t  to m i n i m i z e  the r o l e  o f  g o v e r n m e n t .  C e r t a i n  
s t a t e s  h a v e  r e c e n t l y  b e e n  a d o p t i n g  a c t s  w h i c h  h a v e  a t t e m p t e d  to 
i n t r u d e  the g o v e r n m e n t  m o r e  a n d  m o r e  i n t o  the a r e a  o f  c o r p o r a t e  
a c t i v i t y .  T h e r e  is c o n c e r n  a b o u t  the s o c i a l  r e s p o n s i b i l i t y  of 
c o r p o r a t e  b e h a v i o r .  T h e r e  is s o l i c i t  ide a b o u t  the q u e s t i o n  as to 
w h e t h e r  c o r p o r a t e  m a n a g e m e n t ,  the p e o p l e  w h o m  L o u i s  B r a n d e i s  o n c e  
r e f e r r e d  to as m a n a g i n g  o t h e r  p e o p l e ' s  m o n e y ,  the d e g r e e  to w h i c h  
t h e y  w e r e  truly, h o n e s t l y  a n d  e f f i c i e n t l y  e x e r c i s i n g  t h e i r  b u s i­
n e s s  j u d g m e n t  a n d  w h a t  the s t a t e ' s  i n t e r e s t  o u g h t  to be. Our 
d e c i s i o n  h a s  b e e n  to r e c o m m e n d  to t h e  l e g i s l a t u r e  a d o p t i o n  of a 
p a c t  w h i c h  r e n d e r s  c e r t a i n  r e p o r t i n g  o b l i g a t i o n s  w h i c h  m u s t  be 
m a d e  to the D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  w h i c h  
s t a n d a r d i z e s  the r e p o r t i n g  o b l i g a t i o n s ,  b o t h  in t e r m s  of t h e i r  
c o n t e n t ,  the.'-r f o r m  a n d  t h e i r  title, so that t h e r e  w i l l  b e  a 
h a b i t u a l  p a t t e r n  o f  r e p o r t i n g  to the state. But b e y o n d  that d o e s  
n o t  s e e k  to g i v e  the s t a t e  a v e r y  i n t r u s i v e  r o l e  to p l a y  in the
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o p e r a t i o n  o f  f o r  p r o f i t  c o r p o r a t i o n s .  T h e  o l d  p r o  w a r r a n t o  p r o­
v i s i o n  b r o u g h t  b y  t h e  A t t o r n e y  G e n e r a l  w h i c h  h a s  n e v e r  e n j o y e d  
m u c h  u s e  i n  t h e  S t a t e  o f  A l a s k a  does n o t  c o m e  in for m u c h  o f  an 
e n h a n c e d  r o l e  in  s t a t u t e .  Yes?

H E N R Y  L A N C A S T E R :  E x c u s e  me, but do e s  y o u r  d e f i n i t i o n  of  s t a t e
i n t r u s i v e n e s s  e x t e n d  to f i d u c i a r y  d u t i e s  a n d  . . . t y p e  of 
s h a r e h o l d e r s ?

P R O F E S S O R  F E S S L E R :  No, w h e n  I a m  s p e a k i n g  n o w  o f  a s t a t e m e n t ,  I
a p p r e c i a t e  the o p p o r t u n i t y  to cl a r i f y .  I a m  s p e a k i n g  n o w  o f  the 
e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t .  I a m  n o t  s p e a k i n g  n o w  of a t t e m p t­
ing to m i n i m i z e  the r o l e  o f  the j u d i c i a r y  in the e v e n t  l i t i g a t i o n  
s h o u l d  t a k e  p l a c e ,  b u t  r a t h e r  to w h a t  e x t e n t  w o u l d  t h e r e  b e  an 
i n v e s t i g a t i v e  p r e s e n c e  o f  the A t t o r n e y  G e n e r a l  l o o k i n g  into the 
o p e r a t i o n  of  c o r p o r a t i o n s .  W e  h a v e  two p r o v i s i o n s :  T h e r e  is a
p r o v i s i o n  in this a c t  w h i c h  a l l o w s  the A t t o r n e y  G e n e r a l  to c o m m e n c e  
a c a u s e  o f  a c t i o n  d e s i g n e d  to s e e k  the d i s s o l u t i o n  of a c o r p o r a­
tion. T h a t ' s  t h e  o l d  c l a s s i c a l  p r o  w a r r a n t o  p r o c e d u r e  for v e r y  
s e r i o u s  o f f e n s e s  a g a i n s t  s t a t e  l a w  or p u b l i c  p o l i c y .  T h e r e  is 
a l s o  a p r o v i s i o n  f o r  the a d m i n i s t r a t i v e  d i s s o l u t i o n  of c o r p o r a t i o n s  
w h i c h  a r e  m e r e l y  h a b i t u a l l y  i g n o r i n g  the v a r i o u s  r e p o r t i n g  r e q u i r e­
m e n t s  a n d  tax o b l i g a t i o n s  w h i c h  the s t a t e  has c r e a t e d .  A n d  t h o s e  
e n f o r c e m e n t  p r o c e d u r e s  a r e  p l a c e d  in the h a n d s  of  the C o m m i s s i o n e r  
of  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t .  T h e y  are a d m i n i s t r a t i v e  
p r o c e d u r e s .  T h e r e  is a p r o v i s i o n  in the a c t  w h i c h  w o u l d  a l l o w  a 
c o r p o r a t i o n  w h o  j u s t  h a d  its c h a r t e r  s u s p e n d e d  p u r s u a n t  to this 
to a p p e a l  to the s u p e r i o r  c o u r t  for a t r i a l  de n o v o  o n  the m a t t e r  
so t h a t  the s t a t e ' s  r o l e  is c e r t a i n l y  g o i n g  to b e  v i n d i c a t e d  in 
t e r m s  o f  t a x  o b l i g a t i o n s  or r e p o r t i n g  o b l i g a t i o n s .  T h e  p r e r o g a­
tive s  o f  the A t t o r n e y  G e n e r a l  of the D e p a r t m e n t  of  L a w  h a v e  b e e n  
p r o t e c t e d  in this l e g i s l a t i o n .  B u t  b a s i c a l l y  w h a t  w e  h a v e  a t t e m p­
ted to do is to f o r c e  t h o s e  w h o  c o n t r o l  the c o r p o r a t i o n ,  e s p e c i a l l y  
l a r g e r  c o r p o r a t i o n s  h a v i n g  n u m e r o u s  s h a r e h o l d e r s ,  to m a k e  a n n u a l  
r e p o r t s  to s h a r e h o l d e r s .  A n d  w e  a s s u m e  that the s h a r e h o l d e r s  
w i l l  b e  the b e s t  s o u r c e  o f  d i s c i p l i n e  o v e r  the s t e w a r d s h i p  of 
p e o p l e  w h o  a r e  m a n a g i n g  c o r p o r a t e  r e s o u r c e s  w h i c h  the s h a r e h o l d e r s  
h a v e  the b e n e f i c i a l  i n t e r e s t . i n  p r o t e c t i n g .  So for the f i r s t  
time if th i s  a c t  w e r e  a d o p t e d ,  t h e r e  w o u l d  be m a n d a t o r y  r e p o r t i n g  
o b l i g a t i o n s  e v e r y  y e a r  on the p a r t  o f  the c o r p o r a t i o n  to its 
s h a r e h o l d e r s ,  g i v i n g  the s h a r e h o l d e r s  a f a i r l y  f a c i l e  m e a n s  of 
g a t h e r i n g  w h a t  the f i n a n c i a l  s t a t u s  of  t h e  c o r p o r a t i o n  is. A l so, 
y o u ' l l  b e  i n t e r e s t e d  in l o o k i n g  at the s e c t i o n  on  w h a t  arc c a l l e d  
t r a n s a c t i o n s  w i t h  i n t e r e s t e d  d i r e c t o r s  a n d  o f f i c e r s .  T h e s e  t r a n s­
ac t i o n s  a r e  s p e c i f i c a l l y  d e f i n e d  in the s t a t u t e ,  and e v e r y  y e a r  
c o r p o r a t e  m a n a g e m e n t  m u s t  d i s c l o s e  tc the s h a r e h o l d e r s  the 
i d e n t i t i e s ,  d a t e s  a n d  a m o u n t s  o f  t r a n s a c t i o n s  f a l l i n g  w i t h i n  the 
s t a t u t o r y  d e f i n i t i o n .  T h e  s h a r e h o l d e r s  w i l l  h a v e  a m u c h  b e t t e r  
o p p o r t u n i t y  to d e c i d e  w h e t h e r  or n o t  t h e r e  h a v e  b e e n  a u u s e s  of 
f i d u c i a r y  o b l i g a t i o n s .  I s h o u l d  a l s o  p o i n t  out the r e f e r e n c e  
to the i n q u i r y  a b o u t  f i d u c i a r y  o b l i g a t i o n s ,  that this s t a t u t e  
for the f i r s t  t i m e  g i v e s  a c l e a r  d e f i n i t i o n  of the d u t i e s  o f  c a r e
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a n d  l o y a l t y  w h i c h  a r e  o w e d  b y  a d i r e c t o r  to the c o r p o r a t i o n .  T h e  
s t a t u t e  a l s o  s p e c i f i c a l l y  d e l i n e a t e s  the r i g h t s  o f  a d i r e c t o r  to 
r e l y  o n  c e r t a i n  .information s u p p l i e d  b y  c o r p o r a t e  o f f i c e r s  i n­
c l u d i n g  t h e  o p i n i o n  o f  c o u n s e l  or  b y  c o m m i t t e e s  on w h i c h  that 
p a r t i c u l a r  d i r e c t o r  does n o t  h a p p e n  to serve. A l s o  for the f irst 
t i m e  in t h i s  s t a t u t e ,  f i d u c i a r y  d u t i e s  a r e  a r t i c u l a t e d  on b e h a l f  
of  c o r p o r a t e  o f f i c e r s .  T h e r e  is n o  s t a t u t o r y  f o r m u l a t i o n  of 
f i d u c i a r y  o f  c o r p o r a t e  o f f i c e r s  i n  the S t a t e  o f  A l a s k a  today.
T h e y  w o u l d  b e  l e f t  i n t r u s i v e  to c o m m o n  l a w  c o n j e c t u r e  as to w h a t  
t h e y  w e r e  a n d  w h a t  the u i m e n s i o n  m i g h t  be. So t h o s e  are the 
b a s i c  a p p r o a c h e s  win _n a r e  t a k e n  to th i s  v e r y  i m p o r t a n t  q u e s t i o n .

H E N R Y  L A N C A S T E R :  D o e s  it do a n y t h i n g  to r e l i e v e  t h e  b u r d e n  or
r e d u c e  t h e  c o s t  of  s h a r e h o l d e r  l i t i g a t i o n  in s e e k i n g  to fi n d  t h a t  
i n f o r m a t i o n ?

P R O F E S S O R  F E S S L E R :  W e l l ,  first, the s t a t u t e  c l e a r l y  d e f i n e s  the
r i g h t s  in w h i c h  s h a r e h o l d e r s  w i l l  h a v e  w i t h  r e g a r d  to i n s p e c t i n g  
c o r p o r a t e  b o o k s  a n d  r e c o r d s .  A  d i s t i n c t i o n  is drawn, y o u ’ll 
n o t i c e  in the p r o v i s i o n s  o f  this act, b e t w e e n  a s h a r e h o l d e r  w h o s e  
b a s i c  i n t e r e s t  is e x a m i n i n g  the s h a r e h o l d e r  list a n d  g a i n i n g  
k n o w l e d g e  o f  t h e  i d e n t i t y  o f  the o t h e r  s h a r e h o l d e r s  or even 
g r e a t e r  i n t e r e s t  in t r y i n g  to f i g u r e  o u t  h o w  the shares' are p r o­
p o r t i o n a t e l y  h a n d l e d .  W e  a l s o  h a v e  c r e a t e d  a r i g h t  of i n s p e c t i o n  
w i t h  r e g a r d  to c o r p o r a t e  b o o k s  a n d  r e c o r d s .  T h e  s t a t u t e  s p e c i­
f i c a l l y  i n c l u d e s  in that d e s c r i p t i o n  the b o o k s  a n d  r e c o r d s  of 
s u b s i d i a r y  c o r p o r a t e  e n t i t i e s .  B e c a u s e  o n e  o f  the b a s i c  p r o b l e m s  
t h a t  has a r i s e n  in j u r i s d i c t i o n s  in r e c e n t  times h a s  b e e n  t h a t  
c o r p o r a t i o n s  w i l l  f r e q u e n t l y  h i d e  t r a n s a c t i o n s  that they k n o w  m a y  
be o b j e c t i o n a b l e  b y  h a v i n g  t hose t r a n s a c t i o n s  take p l a c e  w i t h i n  
the g u i s e  of s u b s i d i a r y  or o t h e r  a f f i l i a t e d  c o r p o r a t e  e n t i t i e s .
So s h a r e h o l d e r s  a r e  n o w  g i v e n  s t a t u t o r y  r i g h t s  of i n s p e c t i o n ,  
a n d  t h e y  a r e  g i v e n  c e r t a i n  teeth. Y o u ' l l  b e  i n t e r e s t e d  in the 
p r o v i s i o n s  that d e a l  w i t h  the c o n s e q u e n c e  to a c o r p o r a t e  o f f i c e r  
w h o  d e n i e s  to a s h a r e h o l d e r  w h a t  a r e  that s h a r e h o l d e r ' s  s t a t u t o r y  
r i g h t s  o f  i n s p e c t i o n ,  i n c l u d i n g  a $ 5 , 0 0 0  c i v i l  l i a b i l i t y  to that 
s h a r e h o l d e r .in a d d i t i o n  to w h a t e v e r  a c t u a l  d a m a g e s  the s h a r e­
h o l d e r  m a y  be a b l e  to s h o w  b y  v i r t u e  of the d e n ial. In the past, 
o n e  c o u l d  s i m ply, in t h e  j a r g o n  o f  the trade, t o u g h  it out or 
s t u m b l e  w h e n  f a c e d  w i t h  s h a r e h o l d e r  d e m a n d s .  T h e r e  w e r e  no 
s t a t u t o r y  p e n a l t i e s .  T h e r e  w a s  n o  l e g a l l y  d e f i n e d  d o w n s i d e  r i s k  
fo r  s u c h  a s t r a t e g y .  T h e r e  w a s  a l w a y s  the p o s s i b i l i t y  that y o u  
m i g h t  w e l l  be sued, b u t  y o u  c o u l d  t a k e  a c h a n c e  that: y o u  c o u l d  
r e s i s t  a n y  l i a b i l i t y  o n  the t h e o r y  t h a t  the s h a r e h o l d e r  c o u l d  n o t  
s h o w  th a t  she h a d  s u f f e r e d  a n y  d i s c r e e t ,  p r o v a b l e ,  a s c e r t a i n a b l e  
d a m a g e s .  T h o s e  m a t t e r s  h a v e  b e e n  t h o u g h t  o u t  b y  the c o m m i s s i o n ,  
d e b a t e d  a t  s o m e  l e n gth, a n d  the c o m m i s s i o n ' s  r e c o m m e n d e d  p o s i t i o n s  
o n  t h a t  a r e  r e f l e c t e d  in this bill. In a d d i t i o n  to that, in 
o t h e r  w o r d s ,  in a d d i t i o n  to the p r e r o g a t i v e s  w h i c h  a s h a r e h o l d e r  
w h o  s u d d e n l y  m a k e s  it h e r  b u s i n e s s  to w a n t  to look i n t o  these 
m a t t e r s ,  t h e r e  is as I s t a t e d  a f e w  m o m e n t s  a g o  the uicindatory



r e p o r t i n g  o b l i g a t i o n ;  w h i c h  c o r p o r a t i o n s  h a ve. T h e y  b e c o m e  m o r e  
e l a b o r a t e  as the s i z e  of the c o r p o r a t i o n  i n c r e a s e s ,  a n d  the i n e r­
tia  o f  s h a r e h o l d e r s  is t h o u g h t  to r e q u i r e  that the c o r p o r a t e  
m a n a g e m e n t  b e  f o r c e d  to c o m e  to t h e m  w i t h  a n n u a l  r e p o r t s .  S o m e  
a r e  the t w e l v e  p a y  r e p o r t s  t h a t  a r e  r e q u i r e d  b y  the S e c u r i t i e s  a n d  
E x c h a n g e  C o m m i s s i o n ,  so t h a t  s h a r e h o l d e r s  w o u l d  at l e a s t  be 
a l t e r t e d  b y  the b a s i c  i n f o r m a t i o n  i m p a r t e d  in t h o s e  re p o r t s .  A n d  
t h e n  m i g h t  b e  w e l l  a l e r t e d  to f o l l o w  up b y  i n q u i r i e s  a n d  t a k e  
a d v a n t a g e  o f  t h e i r  r i g h t s  o f  i n s p e c t i o n .  A n d  i n  this regard, 
t h e r e  is o n e  o t h e r  a r e a  o f  A l a s k a  l a w  th a t  I t h i n k  is s h o c k i n g l y  
d e f i c i e n t .  A l a s k a  is o n e  o f  two j u r i s d i c t i o n s  in the U n i t e d  
S t a t e s  t h a t  h a s  n o  s t a t u t o r y  r e g u l a t i o n  o f  the s h a r e h o l d e r  d e r i v a­
ti v e  c a u s e  o f  a c t i o n .  If  t h e r e  h a s  b e e n  a r e f o r m  w h i c h  has h a d  
r o u g h  s l e d d i n g  in the U n i t e d  S t a t e s  s i n c e  the 1 9 4 0 ' s ,  it has 
b e e n  the t h e o r y  th a t  the s h a r e h o l d e r s  c o u l d  b e  r e l i e d  u p o n  li k e  
C i n c i n n a t u s , at t h e i r  o w n  e x p e n s e ,  to e n t e r  l i sts a g a i n s t  t h o s e  
w h o  are m a n a g i n g  t h e  c o r p o r a t i o n  a n d  s u e  u s i n g  the c o r p o r a t i o n  as 
the b e n e f i c i a l  p l a i n t i f f  for the l i t i g a t i o n .  T h e  t h e o r y  in the 
19 4 0 ' s  w h e n  this b e c a m e  a m a t t e r  o f  g r e a t  v o g u e  in c o r p o r a t e  l i t­
e r a t u r e  w a s  t h a t  in this m a n n e r  c o r p o r a t e  r e s p o n s i b i l i t y  w o u l d  b e  
r e t u r n e d  to c o r p o r a t e .  . . T h e  r o l e  o f  g o v e r n m e n t  w a s  r e c e d i n g  as 
c o r p o r a t i o n s  b e c a m e  m o r e  a n d  m ore, t h e r e  are m o r e  than e ight 
t h o u s a n d  f o r  p r o f i t  c o r p o r a t i o n s  in A l a s k a  a l r e a d y .  A n d  that 
n u m b e r  c a n  o n l y  b e  e x p e c t e d  to go up. If the D e p a r t m e n t  of L a w  
w e r e  to l o o k  i n t o  t h e i r  a f f a i r s ,  t h e y  w o u l d  h a v e  to b e  m a s s i v e l y  
i n s p e c t e d .  So the t h e o r y  w a s ,  let the s h a r e h o l d e r s  do it. T h e  
d i f f i c u l t y  was, of  c o u r s e ,  t h e  f l a w  i n  n a t u r e  o f  h u m a n k i n d  is 
n i c e l y  r e f l e c t e d  in the c r o s s  s e c t i o n  of i n d i v i d u a l s  w h o  are 
l i k e l y  to b e  s h a r e h o l d e r s .  T h e r e f o r e ,  s e c t i o n  435 in the b i l l  is 
a d d r e s s e d  to the s t a t u t o r y  i*egulation of  s h a r e h o l d e r  d e r i v a t i v e  
c a u s e  o f  a c t i o n .  H o w e v e r ,  it has b e e n  to a t t e m p t  to fe r r e t  o u t  
the s h a r e h o l d e r  w h o  w a s  m o s t  l i k e l y  to b r i n g  a m e r i t o r i o u s  c a u s e  
o f  a c t i o n  a n d  h a v e  the l e g a l  r e s o u r c e s  to s t i c k  w i t h  th a t  c a u s e  o f  
a c t i o n  t h r o u g h  a p r o c e s s  o f  p r o s e c u t i o n  a n d  f i n a l  a d j u d i c a t i o n .
T h e  b a s i c  a b u s e s ,  o f  c o u rse, o v e r  the y e a r s  h a v e  b e c o m e  s h a r e­
h o l d e r s  w o u l d  b r i n g  w h a t  a r e  n o w  . . . r e f e r r e d  to as s t r i k e  
suits. T h e  c a u s e s  of  a c t i o n  i n i t i a t e d  a g a i n s t  the c o r p o r a t i o n  
w i t h  f u l l  k n o w l e d g e  th a t  the c o r p o r a t i o n  c o u l d  f i n d  t h e  e x pense, 
b o t h  in t i m e  a n d  t r e a s u r y ,  the a d v e r s e  p u b l i c i t y  o f  the m e d i a  
p i c k i n g  up t h a t  a c o r p o r a t i o n  has b e e n  s u e d  for a h u n d r e d  m i l l i o n  
d o l l a r s  o r  a m i l l i o n  d o l l a r s ,  a l l e g i n g  t h a t  all of t h e  p e o p l e  w h o  
a r e  r u n n i n g  the c o r p o r a t i o n  a r e  c r o oks. A n d  th a t  a n y  i n d i v i d u a l s  
w h o  b r o u g h t  t h e s e  t y p e s  o f  a c t i o n  w e r e  f r e q u e n t l y  v e r y  i n t e r e s t e d  
i n  h a v i n g  i n c u m b e n t  m a n a g e m e n t  s i m p l y  b u y  t h e m  o f f  w i t h  n o n -  
j u d i c i a l l y  s u p e r v i s e d ,  o u t  o f  c o u r t  s e t t l e m e n t s .  It is n o t  s u r­
p r i s i n g  t h a t  the f r u i t s  o f  t h e s e  n o n - j u d i c i a l l y  s u p e r v i s e d  o u t  of  
c o u r t  s e t t l e m e n t s  n e v e r  w e n t  to t h e  c o r p o r a t e  t r e a s u r y ,  w h i c h  is 
a t h e o r y  in a d e r i v a t i v e  c a u s e  o f  a c t i o n ,  b u t  w e n t  to the s h a r e­
h o l d e r  w h o  w a s  k e e p i n g  his pe a c e .  A l l  o f  t h e s e  t y p e s  of a b u s e s  
I t h i n k  h a v e  b e e n  p r o p h y l a c t i c n l l y  d e a l t  w i t h  in s e c t i o n  435.
Y o u  w i l l  n o t i c e  th a t  the s t a t u t e  d e f i n e s  s t a n d i n g  o n  the p a r t  of
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s h a r e h o l d e r s  w h o  w i l l  be  a l l o w e d  to b r i n g  the d e r i v a t i v e  c a u s e  of. 

action.. F o r  the f i r s t  t i m e  the s t a t u t e  c l e a r l y  s e t t l e s  the i s s u e  
of w h e n  s u c h  a s h a r e h o l d e r  is o b l i g e d  to e x h a u s t  i n t r a c o r p o r a t e  
r e m e d i e s  b y  m a k i n g  a d e m a n d  for the a c t i o n  w h i c h  the s h a r e h o l d e r  ‘ 
s e ek s  to h a v e  e f f e c t u a t e d  o n  the i n c u m b e n t  dir e c t o r s ,  s e t t l e s  for 
the f i r s t  t i m e  t h e  q u e s t i o n  as to w h a t  the s t a t u s  of i n c u m b e n t  
d i r e c t o r s  a n d  t h e i r  b u s i n e s s  j u d g m e n t  s h o u l d  be, r e c o g n i z i n g  that 
the q u e s t i o n  of  w h e t h e r  it is in  t h e  b e s t  i n t e r e s t s  of X Y Z  c o r­
p o r a t i o n  to e n g a g e  i n  l i t i g a t i o n  f o r  the n e x t  two y e a r s  is n o t  
p u r e l y  a q u e s t i o n  f o r  l a w y e r s  to d e c i d e ,  b u t  for b u s i n e s s m e n  a n d  
b u s i n e s s w o m e n  to d e c i d e .  And, t h e r e f o r e ,  u n l e s s  the d i r e c t o r s  are 
t h e m s e l v e s  a c c u s e d  o f  b e i n g  the w r o n g d o e r s  o r  u n d e r  the d i r e c t  or 
i n d i r e c t  c o n t r o l  o f  t h o s e  w h o  a r e  a l l e g e d  to be  the w r o n d o e r s ,  
the g o o d  faith, i n d e p e n d e n t  b u s i n e s s  j u d g m e n t  of d i s i n t e r e s t e d  
d i r e c t o r s  is to b e  r e s p e c t e d  a n d  w i l l  t e r m i n a t e  the c a u s e  o f  a c t i o n  
w h i c h  is c r e a t e d  b y  s e c t i o n  4 3 5 ( a ) .

H E N R Y  L A N C A S T E R :  Yes, (a), I g u e s s  t h a t  l e a d s  m e  to m y  n e x t
q u e s t i o n .  I n o t i c e d  y o u  w e r e  e x p r e s s i n g  c o r p o r a t i o n s  for p r o fit, 
ifriat I a m  g o i n g  to a s k  is w h a t  p r o t e c t i o n s  does that g i v e  p u b l i c  
c o r p o r a t i o n s  in A l a s k a .  T h e  s t a t e  o v e r s e e s  so m e  of  t h e m  a g a i n s t  
r e s i d e n t s  c l a i m i n g  t h e m s e l v e s  to b e  s h a r e h o l d e r s  w h o  w a n t  to take 
s o m e  k i n d  o f  a c t i o n .

P R O F E S S O R  F E S S L E R :  N o n p r o f i t  c o r p o r a t e  e n t i t i e s ?

H E N R Y  L A N C A S T E R :  W e l l ,  A H F C , o r  a n y  o t h e r  p u b l i c  c o r p o r a t i o n .

S E N A T O R  R O D E Y :  T h i s  s e c t i o n ,  this b i l l  w e  h a v e  b e f o r e  us d o e s n ' t
d e a l  w i t h  t h a t  q u e s t i o n .  It ' s  j u s t  f o r  p r o f i t  c o r p o r a t i o n s .

P R O F E S S O R  F E S S L E R :  T h e y  a r e  n o t  c o v e r e d  at all.

S E N A T O R  R O D E Y :  Mr. L a n c a s t e r  is l e g a l  c o u n s e l  w i t h  S e n a t o r
J o s e p h s o n .

P R O F E S S O R  F E S S L E R :  I see. W e l l ,  t h e y  a r e  n o t  c o v e r e d  at all.
A n y  g o v e r n m e n t  c r e a t e d  c o r p o r a t i o n ,  e i t h e r  b y  the s t a t e  or  f e d e r a l  
g o v e r n m e n t  o r  a n y  n o n p r o f i t  c o r p o r a t e  e n t i t y  c r eated, has f a l l e n  
o u t s i d e  the p u r v i e w  o f  this p a r t i c u l a r  act. A l t h o u g h  the Co d e  
R e v i s i o n  C o m m i s s i o n  has p r e p a r e d  a n  e x t e n s i v e  d r a f t  of  a n o t  for 
p r o f i t  c o r p o r a t i o n s  b i l l  w h i c h  v e r y  s h o r t l y  w i l l  be s u b m i t t e d  b y  
C h a i r m a n  A b b o t t  to the L e g i s l a t i v e  C o u n c i l  w i t h  the r e q u e s t  that 
it b e  i n t r o d u c e d .

S E N A T O R  R O D E Y :  L e t  m e  a s k  o n e  q u e s t i o n  . . .

P R O F E S S O R  F E S S L E R :  S e n a t o r .

S E N A T O R  P O D E Y :  . . . p a r t i c u l a r l y  s i n c e  w e  h a v e  the b a n k i n g

d i r e c t o r  h e r e  a s  w e l l , w h a t  i m p a c t  w i l l  t h i s  b i l l  h a v e  o n  t h e  

b a n k i n g  c D d e ?
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P R O F E S S O R  F E S S L E R :  W ell, b a s i c a l l y ,  y o u  are a s k i n g  m e  a q u e s t i o n
t h a t  I a m  a f r a i d  t h a t  I c a n n o t  a n s wer.

S E N A T O R  R O D E Y :  I a l w a y s  w a n t e d  to a s k  a p r o f e s s o r  a q u e s t i o n  t h a t
h e  c o u l d n ' t  a n s w e r .

P R O F E S S O R  F E S S L E R :  T h i s  d o e s  n o t  a d d r e s s  b a n k i n g  a n d  c o r p o r a t i o n s .

H E N R Y  L A N C A S T E R :  S e p a r a t e  t i t l e s  also.

S E N A T O R  R O D E Y :  Yes, I k n o w  that. Is there, w h i c h  is the r e a s o n
I as k e d ,  as y o u  know, w h e n  y o u  d r a f t  c o r p o r a t e  a r t i c l e s  n o w  as a 
l a w y e r  y o u  say e x c e p t  f o r  i n s u r a n c e  a n d  b a n k i n g  in the S t a t e  of 
A l a s k a  is t h e  m a g i c  w o r d s  t h a t  y o u  p u t  in. B u t  is t h e r e  a n y t h i n g  
in the b i l l  t h a t  w o u l d  a f f e c t  b a n k i n g ?

P R O F E S S O R  F E S S L E R :  S i nce b a n k s  c a n n o t  b e  f o r m e d  u n d e r  the terms
o f  t h i s  act, 1 w o u l d  s a y  t h a t  t h e r e  w o u l d  be  n o t h i n g  in  this a c t  
w h x c h  w o u l d  d i r e c t l y  a f f e c t  b a n k i n g .

S E N A T O R  R O D E Y :  I w a n t e d  to p u t  t h a t  on the r e c o r d .

P R O F E S S O R  F E S S L E R :  Well., I t h i n k  th a t  w o u l d  b e  m y  o p inion. I
w a s  'Trying to r e m e m b e r ,  I t h i n k  s e v e r a l  y e a r s  ago the c o m m i s s i o n  
d e c i d e d  to s t i c k  w i t h  the b a s i c  s c h e m e  w h i c h  w a s  that the c u r r e n t  
A l a s k a  C o r p o r a t i o n s  C o d e  do e s  n o t  e x t e n d  to b a n k i n g .  It is 
r e c e i v i n g  d i s c r e e t  s t a t u t o r y  t r e a t m e n t ,  a n d  so it c o n t i n u e s  to 
do s o .

S E N A T O R  R O D E Y :  T h a t  a n s w e r s  m y  q u e s t i o n ,  a n d  m any, m a n y  b a n k e r s
w i l l  p r o b a b l y  r e s t  easier.

P R O F E S S O R  F E S S L E R :  W e ll, I a s s u m e  it w i l l  n o t  be b e c a u s e  o f  the
e n h a n c e d  f i d u c i a r y  o b l i g a t i o n s  th a t  a r e  d e f i n e d  in th i s  code.
T h e  b a n k e r s  w i l l  b e  r e s t i n g  e a s i e r ,  b u t  they are n o t  co v e r e d ,  
m e r e l y  b e c a u s e  th e y  w o u l d  b e  s u p e r f l u o u s  . . .

S E N A T O R  R O D E Y :  T h e y  b e c o m e  n e r v o u s  w h e n  a n y b o d y  a t t e m p t s  to
c h a n g e  the law.

P R O F E S S O R  F E S S L E R :  If I c o u l d  g e n e r a l l y  in terms o f  s u g g e s t i n g
t h a t  a r e a s  that y o u  m i g h t  w i s h  to l o o k  in t o  f o r  v a r i o u s  s e n a t o r s  
a n d  r e p r e s e n t a t i v e s  a n d  c o m m i t t e e s  o f  the l e g i s l a t u r e .  A r t i c l e  
4 o f  this a c t  d e a l s  w i t h  c o r p o r a t e  f i n a n c e .  It b r i n g s  a b o u t  a 
s u g g e s t e d  r e f o r m  th a t  I t h i n k  w i l l  b e  m o s t  w e l c o m e  in the state.
O n e  o f  the m o s t  d i f f i c u l t  l e g a l  i s s u e s  o f  the p r e s e n t  time is to 
d e c i d e  w h e n  it is l i c i t  f o r  c o r p o r a t e  m a n a g e m e n t  to m a k e  a d i s t r i­
b u t i o n  of  c o r p o r a t e  a s s e t s  to the b e n e f i c i a l  o w n e r s ,  m o s t  c o m m o n l y  
in t h e  f o r m  of  p a y m e n t  o f  d i v i d e n d s .  T h e  d i f f i c u l t y  h a s  b e e n  t h a t  
t he l e g a l  p r o f e s s i o n  in the 1 9 2 0 ’s b e g a n  to i n t r u d e  c o n c e p t s  w h i c h  
w e r e  a p p a r e n t l y  m e a n i n g f u l  to l a w y e r s , c o n c e p t s  s u c h  as e a r n e d  
s u r p l u s ,  r e d u c t i o n  s u r p L u s ,  w h i c h  h a d  n o  m e a n i n g  t h e n  or n o w  to
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a c c o u n t a n t s .  T h e y  a l s o  h a d  n o  m e a n i n g  then or n o w  to i n d i v i d u a l s  
w h o  a r e  in the b u s i n e s s  w o r l d .  C o n s e q u e n t l y ,  w e  h a v e  the so r t  of 
A l i c e  i n  W o n d e r l a n d  b u s i n e s s  o f  the l a w  s p e a k i n g  o n e  l a n g u a g e  
v e n e r a t i n g  c e r t a i n  v e r y  ill d e f i n e d  v a l u e  j u d g m e n t s  w i t h  r e g a r d  
to this b a s i c  issue, a n d  the a c c o u n t i n g  p r o f e s s i o n  w h i c h  w a s  
c h a r g e d  w i t h  o b e y i n g  the l a w  or  k e e p i n g  a c c o u n t i n g  c l i e n t s  w i t h i n  
the law, a n d  m e n  a n d  w o m e n  o f  g o o d  f a i t h  d e s i r o u s  of  o b e y i n g  rhe 
l a w  in a n  a b y s m a l  s t a t e  o f  i g n o r a n c e  as to w h a t  e x a c t l y  it w a s  
t h a t  t h e  l a w  w a n t e d .  Now, C a l i f o r n i a  in the 1 9 7 0 ' s  s p e n t  a g r e a t  
d e a l  o f  t i m e  and n o  l i t t l e  t r e a s u r e  a t t e m p t i n g  to s o l v e  this 
q u e s t i o n .  T n e y  c a m e  u p  w i t h  a s c h e m e  w h i c h  is c a l l e d  the r a t i o /  
a s s e t s  s u r p l u s  test. A n d  w i t h  v e r y  m i n o r  m o d i f i c a t i o n s ,  that is 
t h e  b a s i s  o f  A r t i c l e  4 o f  this p r o p o s e d  bill. It a n s w e r s  the 
v e r y  p r i m i t i v e  q u e s t i o n  o f  w h e n  c a n  a c o r p o r a t i o n  m a k e  a l i c i t  
d i s t r i b u t i o n  o f  a s s e t s  w i t h  a v e r y  s i m p l e  answer. A n y  time the 
a s s e t s  o f  the c o r p o r a t i o n  e x c e e d  its l i a b i l i t i e s  b y  a r a t i o  of 
f i v e  d o l l a r s  o f  a s s e t s  to f o u r  d o l l a r s  o f  l i a b i l i t i e s .  A n y  c o r­
p o r a t e  a s s e t s  b e y o n d  t h a t  r a t i o  a r e  f r e e  to m a k e  d i s t r i b u t i o n s  to 
s h a r e h o l d e r s .  So t h a t  if a c o r p o r a t i o n  h a s  f i v e  h u n d r e d  t h o u s a n d  
d o l l a r s  i n  a s s e t s  a n d  f o u r  h u n d r e d  t h o u s a n d  d o l l a r s  in l i a b i l i t i e s ,  
it c o u l d  m a k e  no d i s t r i b u t i o n  to s h a r e h o l d e r s  at all. If it h a d  
s i x  h u n d r e d  t h o u s a n d  d o l l a r s  in a s s e t s  a n d  f o u r  h u n d r e d  t h o u s a n d  
d o l l a r s  i n  l i a b i l i t i e s ,  it c o u l d  m a k e  a d i s t r i b u t i o n  u p  to one 
h u n d r e d  t h o u s a n d  d o l l a r s  at w h i c h  p o i n t  its a s s e t s  w o u l d  h a v e  b e e n  
b r o u g h t  in t o  the s t a t u t o r y  e q u i l i b r i u m  o f  l i a b i l i t i e s ,  and no 
f u r t h e r  d i s t r i b u t i o n  w o u l d  b e  licit. T h e r e  is a f u r t h e r  c a v e a t .
T h e  s t a t u t e  does t a k e  in t o  a c c o u n t  t h a t  t h e r e  is a b i g  d i s t i n c t i o n  
b e t w e e n  f i x e d  a n d  c u r r e n t  a s s e t s .  If a c o r p o r a t i o n  w h i c h  h a d  m o s t  
o f  its a s s e t s  ti e d  up in i l l i q u i d  m a t t e r s  s u c h  as l a n d  or a 
f a c t o r y  a n d  h a d  in its l i a b i l i t i e s  r e c u r r e n t ,  s h o r t - t e r m  m o n e y  
o b l i g a t i o n s ,  e v e n  t h o u g h  the t o t a l  r a t i o  o f  a s s e t s  to l i a b i l i t i e s  
m i g h t  m e e t  the so c a l l e d  r a t i o / a s s e t s  s u r p l u s  test, t h e r e  is a 
r e q u i r e m e n t  that g i v i n g  a p r o s p e c t i v e  e f f e c t  of the p r o p o s e d  d i s ­
t r i b u t i o n  t h a t  c u r r e n t  a s s e t s ,  w h i c h  is a t e r m  of art to a c c o u n t­
ants, e q u a l  c u r r e n t  l i a b i l i t i e s ,  a n o t h e r  t e r m  of a r t  to a c c o u n t a n t s , 
T h e  b a s i c  s c h e m e  h e r e  w i t h  r e g a r d  to all a c c o u n t i n g  c o n c e p t s  is 
to l e a v e  t h e m  to the e v o l v e d  u n d e r s t a n d i n g  o f  the a c c o u n t i n g  p r o ­
fes si o n .  Y o u  w i l l  n o t i c e  h e r e  that the s t a t u t e  do e s  n o t  c o n t a i n  
d e f i n i t i o n s  of a c c o u n t i n g  c o n c e p t s  at all. It s i m p l y  says t h a t  in 
r e c k o n i n g  the r a t i o / a s s e t s  s u r p l u s  test, t h a t  m a n a g e m e n t  is to b e  
g u i d e d  b y  the d e c i s i o n s  or  r e c o m m e n d a t i o n s  o f  m e m b e r s  o f  the 
C e r t i f i e d  P u b l i c  A c c o u n t i n g  field. So as th e y  e v o l v e  t h e i r  v a r i o u s  
u n d e r s t a n d i n g s ,  o u r  a c t  w i l l  a l s o  b e n e f i c i a l l y  evolve. W e  w i l l  
n e v e r  b e  w e d d e d  to a set o f  a c c o u n t i n g  p r i n c i p l e s  w h i c h  are c o n­
s t a n t l y  b e i n g  e r o d e d  as t h e y  a r e  b e i n g  i m p r o v e d  b y  the a c c o u n t i n g  
p r o f e s s i o n .  So that I t h i n k  that r e f o r m  w i l l  be  v e r y  d e d u c i b l e  
in a l l o w i n g  p e o p l e  to b e  prudential'ly a d v i s e d  n o w  o r  f r e q u e n t l y  
to b e  a b l e  to get a l o n g  w i t h o u t  the n e e d e d  a d v i c e ,  b e c a u s e  it is 
a f a i r l y  e a s y  te s t  for a c c o u n t a n t s  to apply. So th a t  in A l a s k a  
at the p r e s e n t  time, y o u  h a v e  a s t a t u t e  w h i c h  c o n t a i n s  e l e m e n t s  
o f  two a n t i q u a t e d  tests, the so c a l l e d  e a r n e d  s u r p l u s  test a n d
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the b a l a n c e  s h e e t  s u r p l u s  test, are u s e d  b y  v a r i o u s  j u r i s d i c t i o n s  
t h a t  h a v e  a m o d e l  act. In o t h e r  w o r d s , if y o u  l o o k  at our s t a t u­
t o r y  l a n g u a g e  it d o e s n ' t  d e f i n e  the test. If y o u  t h e n  look at 
o t h e r  s t a t e s  th a t  h a v e  s i m i l a r  s t a t u t o r y  language, y o u  run in t o  
a s e a  o f  c o n f u s i o n .  S i n c e  w e  h a v e  n o  d e c i s i o n a l  lav/ i n t e r p r e t i n g  
o u r  s t a t u t e ,  a n  a c c o u n t a n t  or  b u s i n e s s w o m a n  in this s t a t e  f a c e s  
o n e  o f  t h e  m o s t  v e x i n g  o f  all d i l e m m a s .  A  s t a t u t e  w h i c h  we  h a v e  
n o t  i n t e r p r e t e d  w h i c h  f a c e s  d i v e r g e n t  and f r a n k l y  at w a r  i n t e r­
p r e t a t i o n s  of o t h e r  j u r i s d i c t i o n s .  T h a t  w o u l d  all b e  swept a s i d e  
and r e p l a c e d  n o w  by f a i r l y  e a s i l y  u n d e r s t o o d  c o n c e p t s .

S E N A T O R  R O D E Y :  C o u l d  y o u  d e a l  w i t h  the q u e s t i o n  o f  the s e c o n d a r y
l i a b i l i t y  of  d i r e c t o r s .  I t h i n k  t h a t ' s  an  i m p o r t a n t  one. O b ­
v i o u s l y  t h e r e  a r e  p r o b l e m s  in this j u r i s d i c t i o n  in that area, a n d  
it w o u l d  p r o b a b l y  b e  o n e  of the m o r e  c o n t r o v e r s i a l  a s p e c t s  o f  the 
b ill.

P R O F E S S O R  F E S S L E R :  Yes, o n e  o f  the m o s t  d i f f i c u l t  q u e s t i o n s  that
I t h i n k  t h e  l e g i s l a t u r e  m a y  w e l l  w i s h  to f a c e  is the id e a  of  c o r­
p o r a t i o n s  b e i n g  u s e d  in a m a n n e r  w h i c h  is very, v e r y  u n l i k e  the 
c l a s s i c a l  i m a g e  of a c o r p o r a t i o n .  R e m e m b e r  n o w  I a m  t a l k i n g  a b o u t  
l i m i t e d  l i a b i l i t y .  T h e  c o r p o r a t i o n  is the o n l y  v e h i c l e  for the 
c o n d u c t  o f  b u s i n e s s  w h i c h  c a r r i e s  w i t h  it the p r e s u m p t i o n  of 
l i m i t e d  l i a b i l i t y  f o r  a l l  p a r t i c i p a n t s .  For b o t h  tort and c o n­
t r a c t  c l a i m a n t s  the t h e o r y  is that the a s s e t s  of th i n d i v i d u a l  
s h a r e h o l d e r s  a r e  n o t  at r i s k  b e y o n d  the a s s e t s  w h i c h  they h a v e  
c o n t r i b u t e d  b y  the w a y  o f  c a p i t a l i s a t i o n  o f  c o r p o r a t i o n  in s u b­
s c r i b i n g  for stock. L i m i t e d  l i a b i l i t y  w a s  e x t e n d e d  to c o r p o r a­
t i o n s  in the U n i t e d  S t a t e s  in the 1 9 t h  C e n t u r y  on the a s s u m p t i o n  
th a t  th i s  p e r m i t t e d  i n d i v i d u a l s  w h o  w e r e  r i s k e d  at first, b u t  w h o  
h a d  s u r p l u s  a s s e t s  to g i v e  t h o s e  a s s e t s  o v e r  to i n d i v i d u a l s  w h o  
w e r e  w i t h o u t  a s s e t s  t h e m s e l v e s ,  b u t  w h o  h a d  m a n a g e m e n t  talents 
a n d  w e r e  v e r y  i n t e r e s t e d  in t a k i n g  o t h e r  p e o p l e ' s  m o n e y  and d e­
v e l o p i n g  t h e m  i n t o  b u s i n e s s e s  w h i c h  w o u l d  l a t e r  on b e c o m e  inanu- 
f c t u r e r s  a n d  e m p l o y e r s .  And, in o t h e r  w o r d s ,  m a j o r  e c o n o m i c  
e n t i t i e s  for the b e n e f i t  of e v e r y b o d y .  L i m i t e d  l i a b i l i t y  to t h o s e  
s h a r e h o l d e r s  w a s  t h o u g h t  to b e  e s s e n t i a l  b e c a u s e  the s h a r e h o l d e r s  
a l m o s t  b y  d e f i n i t i o n  w e r e  g o i n g  to p l a y  an e x t r e m e l y  p a s s i v e  r o l e  
in the c o r p o r a t i o n .  H a v i n g  l a r g e  p u b l i c  i s s u e  c o r p o r a t i o n s  today, 
t h a t  is s t i l l  g e n e r a l l y  true. I h a v e  i n h e r i t e d  f i f t e e n  sh a r e s  of 
s t o c k  in W e s t e r n  U n i o n  C o r p o r a t i o n ,  a n  e n t i t y  for w h a t e v e r  v i r t u e s  
it m a y  h a v e ,  I w o u l d  s t a t e  o n  the r e c o r d  has n e v e r  p r o d u c e d  l a r g e  
d i v i d e n d s  for m e  a n d  is an e n t i t y  w h i c h  h a s  h a d  s o m e  s u b s t a n t i a l  
d i f f i c u l t i e s .  T h e r e  is l i t e r a l l y  n o t h i n g  w h i c h  I as an o w n e r  o f  
f i f t e e n  s h a r e s  in W e s t e r n  U n i o n  c a n  do to m e a n i n g f u l l y  i n f l u e n c e  
the b u s i n e s s  d e c i s i o n s  o f  t h o s e  in m a n a g e m e n t  of  W e s t e r n  Union.
T h e  n o t i o n  th a t  I s h o u l d  e n j o y  l i m i t e d  l i a b i l i t y  for the d e b t s  of 
W e s t e r n  U n i o n  or e v e n  the to r t  c l a i m s  a g a i n s t  W e s t e r n  U n i o n  is 
p r o b a b l y  s e n s e l e s s .  But s i n c e  1950, a n d  t h e r e  h a v e  b e e n  s e v e r a l  
b o o k s ,  if y o u  e v e r  fly o n  a n  a i r l i n e r ,  y o u  a r e  a w a r e  that y o u  
s e e  c o n s t a n t l y  ads in all the a i r l i n e  m a g a z i n e s ,  h o w  to set up
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y o u r  o w n  c o r p o r a t i o n .  So y o u ' v e  b e e n  b a n k r u p t  fi v e  times, so y o u  
d o n ' t  h a v e  a n y  a s s e t s ,  etc., you, too, c a n  h a v e  a g r e a t  t a x  dodge. 
Y o u  d o n ' t  h a v e  to p u t  up a n y  m o n e y  at all, a n d  n o n e  o f  y o u r  p e r ­
son a l  a s s e t s  a r e  at r i s k  h e r e .  T h e  s a d  p a r t  a b o u t  th a t  fo r t y -  
n i n e  d o l l a r  trap is that it is p r e t t y  m u c h  true. A n d  I t h i n k  it 
b e c a m e  tr u e  n o t  b e c a u s e  a n y  l e g i s l a t u r e  in any s t a t e  e v e r  s a i d  
t h a t  th a t  s h o u l d  b e  w h a t  w o u l d  h a p p e n .  T h a t  I as a o n e  s i n g l e  
s o l e  c o u l d  i n c o r p o r a t e  m y s e l f ,  or that two or t h r e e  p e o p l e  c o u l d  
i n c o r p o r a t e ,  p u t  u p  a f e w  d o l l a r s  in a s s e t s ,  c o n d u c t  the b u s i n e s s  
so l o n g  as it w a s  to o u r  i n t e r e s t s .  A n d  w h e n  it w a s  no  l o n g e r  to 
o u r  s e l f  a d v a n t a g e  to s i m p l y  w a l k  a w a y  f r o m  that b u s i n e s s  in this 
s t a t e  a n d  y o u  a r e  n o t  at all u n i q u e .  Y o u  h a v e  s e v e r a l  t h o u s a n d  
m o r e  c o r p o r a t i o n s  that y o u  h a v e n ' t  h e a r d  f r o m  in m o n t h s  o r  years. 
T h e y  w e r e  n e v e r  d i s s o l v e d .  T h e y  j u s t  w e n t  away. A n d  th e y  l i k e l y  
w e n t  a w a y  o w i n g  l o t s  o f  r e l a t i v e l y  s m a l l  p e o p l e  m o n e y  that to 
t h o s e  i n d i v i d u a l s  m e a n t  a lot. T h e r e  w e r e  e m p l o y e e s  w h o  w e r e n ' t  
paid, a n d  t h e n  t h e y  f o u n d  o u t  th a t  the o w n e r  of  the b u s i n e s s  d i d n ' t  
o w e  t h e m  the m o n e y  b e c a u s e  b u s i n e s s  h a d  b e e n  i n c o r p o r a t e d .  T h e r e  
w e r e  m a t e r i a l m e n  a n d  s u p p l i e r s  w h o  w e r e  n o t  p a i d  b e c a u s e  the 
b u s i n e s s  h a d  b e e n  i n c o r p o r a t e d .  T h e  s a m e  e n t e r p r i s e r  n o t  i n f r e­
q u e n t l y  g o e s  o n  the s t a r t  a n o t h e r  b u s i n e s s  in a n o t h e r  c o r p o r a t e  
p e r s o n n a  a n d  o p e r a t e  that b u s i n e s s  so l o n g  as it is c o n v e n i e n t .
In o t h e r  w o r d s ,  w h a t  I a m  s u g g e s t i n g  is that l i m i t e d  l i a b i l i t y ,  
j u s t  as the a i r l i n e  m a g a z i n e s  n o w  a d v e r t i s e ,  has b e c o m e  a v ery, 
v e r y  s i m p l e  m e a n s  of  a b u s i n g  o n e ' s  c r e d i t o r s .  Y o u  c a n  o n l y  take 
b a n k r u p t c y  o n c e  e v e r y  s i x  y e a r s ,  b u t  y o u  can w a l k  a w a y  f r o m  a 
c o r p o r a t i o n  o n c e  e v e r y  s i x  days, a n d  t h e r e  is n o t h i n g  i l l e g a l  
a b o u t  it. B a n k s  a r e n ' t  too i n t e r e s t e d  in this p r o b l e m .  I n s u r a n c e  
c o m p a n i e s  a n d  o t h e r  i n s t i t u t i o n a l  l e n d e r s  are n o t  too c o n c e r n e d  
a b o u t  this p r o b l e m ,  b e c a u s e  w h e n  an  i n d i v i d u a l  in a b u s i n e s s  g o e s  
to t h e m  a n d  w a n t s  to b o r r o w  m o n e y  th e y  a l w a y s  a s k  f o r  i n d i v i d u a l  
c o s i g n e r s .  T h e y  a s k  for the i n c u r s i o n  of p e r s o n a l  l i a b i l i t y .
T h e  p e o p l e  w h o  a r e  the f a l l  g u y s  in this s i t u a t i o n  a r e  the 
h u n d r e d s  of  s m a l l  c r e d i t o r s  w h o  e x t e n d  c r e d i t  o n  o p e n  a c c o u n t .
So, o n e  o f  the q u e s t i o n s  w h i c h  w a s  d e b a t e d  at l e n g t h  in the C o d e  
R e v i s i o n  C o m m i s s i o n  w a s  w h a t  c o u l d  be  d o n e  to m a k e  p e o p l e  r u n n i n g  
c o r p o r a t i o n s  h a v e  an> g r e a t e r  s e n s e  o f  r e s p o n s i b i l i t y  to c r e d i t o r s .  
In theory, of  c o u r s e ,  e a c h  o f  y o u  w h o  is a l a w y e r  w e l l  k n o w s , 
that l i m i t e d  l i a b i l i t y  h a s  n e v e r  b e e n  g u a r a n t e e d ,  a n d  t h e r e  are 
n u m e r o u s  c o m m o n  l a w  d o c t r i n e s  for q u o t e  p i e r c i n g  the c o r p o r a t e  
veil. Indeed, in C a l i f o r n i a  the id e a  that the b u s i n e s s  h a s  b e e n  
t h i n l y  c a p i t a l i z e d ,  a t e r m  n o t  w e l l  d e f i n e d  b u t  at l e a s t  w e l l  
c o n c e p t u a l i z e d ,  is a g r o u n d  f o r  a c o u r t  to o v e r t u r n  the l i m i t e d  
l i a b i l i t y  o f  s o m e  or  all the s h a r e h o l d e r s . B u t  if y o u  a r e  an 
i n d i v i d u a l  w h o  h a s  a fo u r  o r  f i v e  t h o u s a n d  d o l l a r  c l a i m  a g a i n s t  
the b u s i n e s s ,  y o u  c e r t a i n l y  do  n o t  h a v e  the a s s e t s  to p r o s e c u t e  
t h r o u g h  the c o u r t  s y s t e m  a s u i t  d e s i g n e d  to p i e r c e  the c o r p o r a t e  
v e i l  a n d  g a i n  the p e r s o n a l  l i a b i l i t y  o f  s h a r e h o l d e r s  w h o  h a v e  
a b u s i v e l y  c o n d u c t e d  b u s i n e s s  in the c o r p o r a t e  forum. T h e  time 
a n d  c o s t  o f  l i t i g a t i o n  m e a n s  this is a f a i r l y  a v a i l i n g  s t r a t e g y .
N o w  N e w  York, w h i c h  w a s  the f i r s t  m a j o r  A m e r i c a n  j u r i s d i c t i o n  to
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permit: c o r p o r a t i o n s  to c o m e  in t o  e x i s t e n c e ,  h a s  n e v e r  g r a n t e d  
t o t a l  l i m i t e d  l i a b i l i t y .  T h i s  is n o t  w e l l  k n o w n  o u t s i d e  of M e w  
Y o r k ,  b u t  it h a s  b e e n  the c o n t e n t  of  N e w  Y o r k  s t a t u t o r y  l a w  f r o m  
1 8 3 4  u n t i l  this a f t e r n o o n .  A n d  th e y  a p p e a r  to h a v e  no i n t e n t i o n  
o f  c h a n g i n g  it. I n  N e w  Y o r k  w i t h  r e g a r d  to e m p l o y e e  cl a i m s  to 
c o m p e n s a t i o n ,  w a g e s  owed, etc., the ten l a r g e s t  s h a r e h o l d e r s  in 
the c o r p o r a t i o n  h a v e  a l w a y s  b e e n  t o t a l l y  s t a t u t o r i l y  liable, 
j o i n t l y  a n d  s e v e r a l l y ,  in t h e i r  p e r s o n a l  asse t s .  N o w  the p r o b l e m  
i s n ' t  l i m i t e d  j u s t  to e m p l o y e e s ,  a n d  w e  fe l t  that p u t t i n g  the 
l i a b i l i t y  o n  the t e n  l a r g e s t  s h a r e h o l d e r s  w a s  n o t  the b e s t  w a y  to 
go. M o s t  c o r p o r a t i o n s  d o i n g  b u s i n e s s  u n d e r  the A l a s k a  C o r p o r a­
tio n s  C o d e  as it e x i s t s  t o d a y  w o u l d  h a v e  f e w e r  t h a n  ten s h a r e­
ho l d e r s .  S o m e  of  t h o s e  s h a r e h o l d e r s  w o u l d  be  v e r y  a c t i v e  in the 
c o n d u c t  o f  the b u s i n e s s  b u t  o t h e r s  m i g h t  b e  q u i t e  p a s s i v e ,  e i t h e r  
b e c a u s e  t h e y  h a v e  r e t i r e d ,  t h e y  a r e  the s u r v i v i n g  s p o u s e s  of 
i n d i v i d u a l s  w h o  w e r e  a c t i v e  in the b u s i n e s s ,  or t h e y  h a v e  i n h e r i t e d  
s t o c k  f r o m  p a r e n t s  w h o  w e r e  a c t i v e  in the b u s i n e s s ,  or b e c a u s e  
t h e y  n e v e r  p l a n n e d  to b e  a c t i v e  in the b u s i n e s s  to b e g i n  w i th. 
T h e r e f o r e ,  p u t t i n g  l i a b i l i t y  on  t h o s e  i n d i v i d u a l s  s e e m e d  to be 
p u t t i n g  l i a b i l i t y  o n  i n d i v i d u a l s  w h o  h a v e  n o t  m a d e  the d e c i s i o n s  
w h i c h  c r e a t e d  the l i a b i l i t y  to t h i r d  p a r t y  c l a i m a n t s .  So, the 
a c t  h a s  c o m e  up w i t h  this n o t i o n  o f  s e c o n d a r y  l i a b i l i t y  of o f f i c e r s  
a n d  d i r e c t o r s .  T h o s e  a r e  the p e o p l e  w h o  m a k e  the b u s i n e s s  d e­
ci s i o n s .  T h e y  i n c u r  the l i a b i l i t i e s  to t h i r d  p a r t i e s .  T h e y  a r e  
a c t i v e .  If the l e g i s l a t u r e  w e r e  to a d o p t  the C o d e  R e v i s i o n  C o m­
m i s s i o n ' s  r e c o m m e n d a t i o n s ,  d i r e c t o r s  a n d  c e r t a i n  n a m e d  o f f i c e r s  
o f  the c o r p o r a t i o n ,  or i n d i v i d u a l s  w h o  w e r e  d i s c h a r g i n g  the 
f u n c t i o n s  o f  t h o s e  o f f i c e s  e v e n  if th e y  w e r e  g i v e n  d i f f e r e n t  
t i t l e s .  Y o u  c a n  see that if the p r e s i d e n t  o f  the c o r p o r a t i o n  
has s t a t u t o r y  l i a b i l i t y ,  y o u  m i g h t  try to c r e a t e  a c o r p o r a t i o n  
t h a t  h a d  a g r e a t  p o o h - b a h  b u t  n o  p r e s i d e n t  on the t h e o r y  that n o ­
b o d y  w o u l d  be b e h i n d  the l a b e l  to w h o m  the s t a t u t e  c a n  p i n  the 
l i a b i l i t y .  So the p e r s o n s  w h o  w o u l d  o c c u p y  a n d  d i s c h a r g e  the 
f u n c t i o n s  w h i c h  w e r e  n o r m a l l y  to be a t t r i b u t e d  to the p r e s i d e n t ,  
v i c e  p r e s i d e n t ,  etc., of the c o r p o r a t i o n  a r e  l i a b l e  to c r e d i t o r s  
f o r  an a m o u n t  up to t w e n t y - f i v e  t h o u s a n d  d o l l a r s .  Now, that is 
p e r  c r e d i t o r .  So t h e r e  c o u l d  be v e r y  s i g n i f i c a n t  l i a b i l i t y  u n d e r  
t h i s  s t a t u t e .  If y o u  h a v e  ten c r e d i t o r s  then t h e r e  c o u l d  b e  a 
q u a r t e r  o f  a m i l l i o n  d o l l a r s  in t o tal l i a b i l i t y  here. The 
l i a b i l i t y  is j o i n t  l i a b i l i t y  w i t h  the r i g h t  o f  c o n t r i b u t i o n .
T h e  l i a b i l i t y  e x t e n d s  in f a v o r  of a s t a t u t o r i l y  d e f i n e d  c l a s s  of 
c r e d i t o r s .  T h o s e  c r e d i t o r s  i n c l u d e  e m p l o y e e s ,  m a t e r i a l m e n  a n d  
s u p p l i e r s  a n d  o t h e r s  w h o  e x t e n d  c r e d i t  to the c o r p o r a t i o n  on 
o p e n  a c c o u n t .  T h e  l i a b i l i t y  is n o t  m a n d a t o r y .  T h e  s t a t u t e  
s p e c i f i c a l l y  says, a n d  s o m e  i n d i v i d u a l s  w h o  r e a d  this s t a t u t e  
h a v e  e i t h e r  r e f u s e d  to r e c o g n i z e  that this is the w a y  it is 
w r i t t e n  o r  they j u s t  s i m p l y  d o n ' t  w i s h  to r e a d  it c a r e f u l l y .
T h e  s t a L u t e  p l a i n l y  says that the l i a b i l i t y  w h i c h  w a s  c r e a t e d  
c a n  be c o n t r a c t e d  away. I n  o t h e r  w o r d s ,  in w r i t i n g  a n y  i n d i v i­
du a l  w h o  is m a d e  the b e n e f i c i a r y  o f  this l i a b i l i t y  can r e l e a s e



a n y  or  a l l  of the i n d i v i d u a l s  w h o  a r e  i n c u r r i n g  the l i a b i l i t y .
T h e r e f o r e ,  if the c o r p o r a t i o n  a n d  its o f f i c e r s  a n d  d i r e c t o r s  d e ­
s i r e  to do b u s i n e s s  if y o u  r a n  a r e s t a u r a n t  in this t o w n  a n d  y o u  
h a b i t u a l l y  b o u g h t  f r e s h  f i s h  d o w n  o n  t h e  w h a r v e s .  A l m o s t  a l w a y s  
t h a t  is p r e s e n t l y  s o l d  to y o u  on o p e n  a c c o u n t .  Y o u  g e t  a l i t t l e
b i l l  c-1 the e n d  o f  the m o n t h .  T h e r e  is n o t h i n g  in w r i t i n g .  A t
the p r e s e n t  time if y o u  c l o s e d  the r e s t a u r a n t  a n d  w a l k  a w a y  f r o m  
it, the i n d i v i d u a l  to w h o m  y o u  o w e  f i v e  t h o u s a n d  d o l l a r s  or 
ten t h o u s a n d  or t w e l v e  t h o u s a n d  d o l l a r s  for f i s h  if y o u  i n c o r­
p o r a t e  t h e  b u s i n e s s  h a s  n o  t a c t i c a l  r e c o u r s e  a g a i n s t  you. H e  
c a n ' t  a f f o r d  to g e t  a lawyer, h e  c a n ' t  a f f o r d  to try to p i e r c e  
the c o r p o r a t e  veil, h e  j u s t  eats the loss. Now, y o u  c o u l d  go to 
th a t  i n d i v i d u a l  a n d  s a y  do y o u  r e a l i z e  th a t  m y  r e s t a u r a n t  is a 
c o r p o r a t i o n ,  a n d  I w o u l d  l i k e  y o u  to a g r e e  that in the e v e n t  th a t  
this b u s i n e s s  fails, y o u  w i l l  r i g h t  h e r e  in w r i t i n g  s t a t e  a n d  
y o u  w i l l  n o t  l o o k  to a n y  o f  us for p a y m e n t ,  b u t  y o u  w i l l  a c c e p t  
w h a t e v e r  p a y m e n t  the c o r p o r a t i o n  is a b l e  to m ake. B u t  u n l e s s  
the c o r p o r a t i o n  t akes the p r e c a u t i o n  to g a i n  the w r i t t e n  r e l e a s e  
o f  r e d u c t i o n  of that l i a b i l i t y ,  it is o p e n  to t o t a l  c o n t r a c t u a l  
m o d i f i c a t i o n .  T h i s  s t a t u t e  w o u l d  c r e a t e  that s e c o n d a r y  l i a b i l i t y .

J E F F  B E R R Y :  Is that p r o v i s i o n  in the s t a t u t e ?

P R O F E S S O R  F E S S L E R :  It c e r t a i n l y  is

J E F F  BE R R Y :  So an  e m p l o y e r  c o u l d  g o  to an e m p l o y e e  a n d  s a y  it is
a t e r m  o r  c o n d i t i o n  o f  y o u r  e m p l o y m e n t  that y o u  m u s t  r e l e a s e  us 
f r o m  a n y  l i a b i l i t y  if w e  s t r i p  the c o r p o r a t i o n .

P R O F E S S O R  F E S S L E R :  If w e  w h a t ?

J E F F  BE R R Y :  S t r i p  the c o r p o r a t i o n .  In o t h e r  w o r d s ,  s t r i p  all
the a s s e t s  out a l o n g  the way.

P R O F E S S O R  F E S S L E R :  W e l l ,  t h a t  w o u l d  c e r t a i n l y  b e  d o n e  in form,
sir, b u t  I m e a n  w h e t h e r  o r  n o t  that c o n t r a c t  w o u l d  s t a n d  up 
a g a i n s t  a n  a s s a u l t  in c o u l d  w o u l d  b e  a n o t h e r  q u e s t i o n .  A n d  t h e r e  
a r e  g o i n g  to b e  s o m e  p r o b l e m s  w i t h  a l l o w i n g  this c o n t r a c t u a l  m o d i ­
fi c a t i o n .  Yovi p o s e  a v e r y  d i f f i c u l t  o n e  of the e m p l o y e r  s a y i n g  
to s o m e b o d y ,  I w a n t  y o u r  c o n s c i e n c e ,  y o u r  c o n s c i o u s  w a i v e r  of 
this r i g h t  y o u  have. N o t  o n  the t h e o r y  that I a m  g o i n g  to s t r i p  
the c o r p o r a t i o n ,  b u t  th a t  I a m  n o t  g u a r a n t e e i n g  that this b u s i n e s s  
w i l l  be  s u c c e s s f u l .  And, t h e r e f o r e ,  I w a n t  y o u  to h e l p  s h a r e  the 
r i s k  w i t h  m e  if the b u s i n e s s  . . . [END O F  F I R S T  S I D E  O F  TAPE] 
o f  the c o m m i s s i o n .  I w o u l d  f i n d  th a t  this is p r o b a b l y  a t o l e r a b l e  
p a t t e r n  o f  b e h a v i o r .

J E F F  B E R R Y : I t h i n k  it w o u l d  r u n  a f o u l  of so m e  l a b o r  l a w s . T h e
r i g h t s  o f  e m p l o y e e s  c a n n o t  b e  w a i v e d  of m i n i m u m  w a g e ,  for i n ­
stance, a n d  that m a y  r u n  a f o u l  to f e d e r a l  l a b o r  l a w  s t a t u t e s  
w h i c h  g u a r a n t e e  c e r t a i n  r i g h t s  so i n d i v i d u a l s  that w o u l d  b e  
s e t t i n g  a t e r m  or c o n d i t i o n  o f  e m p l o y m e n t  that c a n n o t  b e  w a i v e d  .
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J O H N  A B B O T T :  O k a y ,  b u t  y o u  h a v e  to k e e p  in m i n d  t h a t  the p r e s e n t
c o r p o r a t i o n  l a w  d o e s n ' t  p r o v i d e  this c a u s e  of a c t i o n  o r  this 
l i a b i l i t y  a g a i n s t  o f f i c e r s  a n d  d i r e c t o r s .

P R O F E S S O R  F E S S L E R :  So t h e y  d o n ' t  h a v e  t h a t  r i g h t  today.

J O H N  A B B O T T / S E N A T O R  RODEY: T h e y  d o n ' t  r i g h t  now.

J O H N  A B B O T T :  We a r e  n o t  t a l k i n g  a b o u t  d o i n g  a w a y  w i t h  s o m e  p r o ­
t e c t i o n  th a t  e m p l o y e e s  p r e s e n t l y  h ave.

P R O F E S S O R  F E S S L E R :  Y o u  m i g h t  w a n t  to l o o k  into, i n  t e rms o f  the
L a b o r  C o m m i t t e e ,  m i g h t  w i s h  to l o o k  i n t o  the q u e s t i o n  as to 
w h e t h e r  o r  n o t  it t h i n k s  it's a g o o d  i d e a  that e m p l o y e e s  c o u l d  be 
p u t  in a p o s i t i o n  to b e  a s k e d  to w a i v e  this s e c o n d a r y  lia b i l i t y .
B u t  r i g h t  n o w  it ' s  a r i g h t  t h e y  d o n ' t  have. So I d o u b t  t h a t  any 
e x i s t i n g  l e g i s l a t i o n  w o u l d  p r o t e c t  it.

J E F F  B E R R Y :  W e l l ,  if y o u  p u t  it in this form, it m a y  b e  a r i g h t
t h a t  t h e y  w o u l d  n e v e r  have. It w o u l d  e x i s t  only o n  paper.

J O H N  A B B O T T :  No, no. Y o u  a r e  a s s u m i n g  that t h e r e  is s o m e  r i g h t
t h e r e  p r e s e n t l y  t h a t  t h e r e  is not. T h e r e  is . . .

J E F F  BE R R Y :  W e ll, w e  h o p e f u l l y  w o u l d  b e  c r e a t i n g  t h a t  right.

P R O F E S S O R  F E S S L E R / J O H N  A B B O T T :  Sure.

P R O F E S S O R  F E S S L E R :  Yes, t h a t ' s  fine.

J E F F  BERRY: F o r  p o t e n t i a l  a b u s e s  or  for, p a r t i c u l a r  for p o t e n t i a l
a b u s e s  b e c a u s e  t h a t  is r e a l l y  the o n l y  a r e a  chat it  w o u l d  go into. 
If a p e r s o n  h a d  s t a r t e d  a c o r p o r a t i o n  a n d  it failed, they a r e  n o t  
g o i n g  to h a v e  a n y t h i n g  a n y w a y .  A n d  t h e y  are g o i n g  to take e v e r y­
thing  t h a t  they h a v e  t r a d i t i o n a l l y  a n d  a t t e m p t  to s a t i s f y  the 
c r e d i t o r s .  I t h i n k  it is a p r e t t y  s a f e  a s s u m p t i o n  t h a t  w e  c o u l d  
m a k e .  T h e  q u e s t i o n  w o u l d  b e  in t h o s e  c a s e s  w h e r e  t h e y  m a y  h a v e  
t r a n s f e r r e d  the f u n d s  for w h a t e v e r  p u r p o s e s  e l s e w h e r e  a n d  w a l k e d  
away. . . then y o u  m a y  n o t  b e  c r e a t i n g  that right. M a y b e  as far 
as w a g e s ,  c e r t a i n l y  it's a d i f f e r e n t  b a r g a i n i n g  p o s i t i o n ,  e m p l o y e r  
a n d  e m p l o y e e  as o p p o s e d  to that. I a m  w i l l i n g  to o p e n  an a c c o u n t  
w i t h  y o u  a n d  e v e r y t h i n g .  I t h i n k  th a t  t h e r e  is a b a l a n c i n g  e f f e c t  
th a t  w e  c o u l d  q u i t e  p o s s i b l y  l o o k  at  as to say, c a n  a n  e m p l o y e e  
a c t u a l l y  b a r g a i n  w i t h  the e m p l o y e r  o n  a n  equal f o o t i n g .  A n d  th a t  
b a s i s  w o u l d  b e  r e a l l y  c r e a t i n g  a r i g h t  o r  a d i s s e r v i c e ,  p e r h a p s .

P R O F E S S O R  F E S S L E R :  W e l l ,  again, the s e c t i o n  we  a r e  r e f e r r i n g  to,
sir, th a t  e v e r y o n e  c a n  l o o k  at it l a t e r  is s e c t i o n  488, w h i c h  
s h o w s  up at pa g e  67 of SB 246. T h e  g r o u p  of i n d i v i d u a l s  w h o  a r e  
m a d e  l i a b l e  are d e f i n e d  b y  s e c t i o n  4 8 8 ( a ) .  T h e y  a r e  the p r e s i d e n t ,  
s e c r e t a r y  a n d  t r e a s u r e r  or i n d i v i d u a l s  p e r f o r m i n g  t h e  f u n c t i o n s  
of t h o s e  offices. N o t i c e  t h a t  s e c t i o n  488 also e x t e n d s  to f o r e i g n
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c o r p o r a t i o n s  d o i n g  b u s i n e s s  in A l a s k a .  T h i s  is n e c e s s a r y  i f  y o u  
a r e  g o i n g  to c o n c l u d e  a n  e n d  r u n  a r o u n d  w h a t e v e r  t h e  l e g i s l a t u r e  
d o e s  b y  t h e  s i m p l e  e x p e d i e n c e  o f  f o r e i g n  i n c o r p o r a t i o n ,  a n d  then. 
c o m i n g  b a c k  to A l a s k a  to do b u s i n e s s  as a D e l a w a r e  c o r p o r a t i o n ,  
or as a n  O r e g o n  c o r p o r a t i o n ,  or a N e v a d a  c o r p o r a t i o n .  So th a t  
t h i s  a c t  is a p p l i e d  to f o r e i g n  c o r p o r a t i o n s  d o i n g  b u s i n e s s  in the 
s t a t e .  A n d  t h e n  y o u ' l l  n o t i c e  t h a t  t h e r e  is l a n g u a g e  h e r e  that 
s a y s  to t h e  e x t e n t  th a t  the a c t  as a c o r p o r a t e  e n t i t y  p r o v e  i n­
s u f f i c i e n t .  In o t h e r  w o r d s ,  the p e r s o n  s e e k i n g  to b e  c o v e r e d  
u n d e r  s e c t i o n  488 w o u l d  f i r s t  h a v e  to e x h a u s t  the l i a b i l i t y  of 
t h e  c o r p o r a t i o n .  Y o u  c o u l d n ' t  c o m e  a f t e r  a d i r e c t o r  j u s t  b e c a u s e  
t h a t  i n d i v i d u a l  w a s  a m o r e  o b v i o u s  t a r g e t  as a d e f e n d a n t .  Now, 
y o u ' l l  n o t i c e  t h a t  the l i a b i l i t y  is f o r  c o n t r a c t  i n d e b t e d n e s s ,  
w h e t h e r  f o r m a l  or o t h e r w i s e ,  for m a t e r i a l s ,  s u p p l i e s ,  i n v e n t o r y  
or  s e r v i c e s  f u r n i s h e d ,  a n d  t h a t ' s  w h a t  c o v e r s  the e m p l o y e e s .
D u r i n g  t h e  p e r i o d  o f  s e r v i c e ,  so if a d i r e c t o r  w a n t s  to k n o w  h o w  
l o n g  w o u l d  I be  l i a b l e  a n d  f o r  w h a t  a m o u n t .  W e l l ,  it w o u l d  o n l y  
b e  f o r  t h o s e  c o n t r a c t  i n d e b t e d n e s s  c l a i m s  a r i s i n g  d u r i n g  m y  
p e r i o d  o f  s e r v i c e  o n  the b o a r d .  (b) is the p o i n t  t h a t  I w a s  m a k i n g  
a f e w  m i n u t e s  ago. T h e  t e r m s  of  a w r i t t e n  c o n t r a c t ,  n o t  a n  o r a l  
u n d e r s t a n d i n g ,  b u t  a w r i t t e n  c o n t r a c t  b e t w e e n  a c o r p o r a t i o n  a n d  a 
t h i r d  p a r t y  m a y  m o d i f y  o r  p r e c l u d e  l i a bility. A n d  t h e n  (c)
is d e s i g n e d  to k e e p  a l a r g e  c r e d i t o r  f r o m  d i v i d i n g  the c l a i m  a n d  
a s s i g n i n g  t w e n t y  f i v e  t h o u s a n d  d o l l a r  p o r t i o n s  of the c l a i m  to 
f r i e n d s  or f a m i l y  m e m b e r s ,  etc., in o r d e r  to get m o r e  l i a b i l i t y  
t h a n  the l e g i s l a t u r e  i n t e n d s  here. L a r g e  c r e d i t o r s  w e r e  p e r ­
f e c t l y  w i l l i n g  to f e n d  for t h e m s e l v e s  in d e a l i n g  w i t h  c o r p o r a t i o n s .  
It is the s m all p e r s o n  w h o  w e  a r e  i n t e r e s t e d  in p r o t e c t i n g  here.
A n d  t h e n  y o u ' l l  n o t i c e  u n d e r  (d) t h a t  a p a r t y  a g a i n s t  w h o m  a
c l a i m  is a s s e r t e d  u n d e r  this s e c t i o n  is e n t i t l e d  t o  a c o n t r i b u t i o n
f r o m  o t h e r s  u n d e r  (a) so t h a t  t h e r e  is a r i g h t  of c o n t r i b u t i o n  
t h a t  is c r e a t e d  to s p r e a d  t h e  loss. Yes, sir.

J E F F  B E R R 1  : I h a v e  a t a n g e n t i a l  q u e s t i o n ,  s i nce y o u  s a i d  the
w o r d  f o r e  .gn c o r p o r a t i o n .  A  q u e s t i o n  w a s  a s k e d  f r o m  the i n s u r­
a n c e  a d m i n i s t r a t o r .  A t  the c u r r e n t  time the D i r e c t o r  of I n s u r­
a n c e  is the r e g i s t e r e d  a g e n t  for a l l  f o r e i  ;n c o r p o r a t i o n s .  A n d
t h e y  a r e  e x e m p t  f r o m  r e g i s t e r i n g  u n d e r  the c o r p o r a t i o n  s t a t u t e s .
H o w  w o u l d  this p r o p o s e d  l e g i s l a t i o n  a f f e c t  that? W o u l d  t h e y  
t h e n  b e c o m e  s u b j e c t  to d u a l  r e g i s t r a t i o n  for the p u r p o s e  o f  l e­
g a l l y  s e r v i n g  a n y o n e  w h o  is a n  a d m i t t e d  insurer, w h e t h e r  it is 
e x c e s s  o r  i n s u r a n c e  for t h a t  state. I l o o k e d  t h r o u g h  a n d  I
r e a l l y  d i d n ' t  see it a n d  . . .

P R O F E S S O R  F E S S L E R :  T h e  a n s w e r ,  sir, is c l e a r  in s e c t i o n  5, that
a c o r p o r a t i o n  m a y  b e  o r g a n i z e d  u n d e r  this c h a p t e r  for any l a w f u l  
p u r p o s e  e x c e p t  f o r  the p u r p o s e s  o f  b a n k i n g  a n d  i n s u r a n c e .  So 
i n s u r a n c e  c o r p o r a t i o n s  a r e  t o t a l l y  e x c l u d e d  f r o m  this l e g i s l a t i o n .  

T h e y  w o u l d  face n o  du a l  r e p o r t i n g  o r  . . .

J E F F  BE R R Y :  T h e y  w e r e n ' t  r e a l l y  too sure.
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P R O F E S S O R  F E S S L E R :  W e l l ,  I m e a n ,  o n e  o f  the p r o b l e m s  w h i c h  I 
c e r t a i n l y  r e c o g n i z e  is t h a t  a b i l l  of this c o m p l e x i t y  w h i c h  has 
e v o l v e d  t h r o u g h  d r a f t s ,  r e p e a t e d  d r a f t s ,  a n d  h e a r i n g s ,  m o s t  r e ­
c e n t l y  s i x  m o n t h s  w o r k  w i t h  the A l a s k a  F e d e r a t i o n  o f  N a t i v e s  
s t u d y  s u b c o m i t t e e  o n  this s u bject. It is i t s e l f  now, b y  the time 
it c o m e s  to the m e m b e r s  o f  the H o u s e  a n d  S e n a t e  a n  e x t r e m e l y  
l e n g t h y ,  a n d  I t h i n k  it does n o t  b e t r a y  the r e a l i t y  to say, a 
c o m p l e x  p i e c e  of  l e g i s l a t i o n .  A n d  e v e n  I w h o  f i n d  g a r d e n i n g  
t h r i l l i n g  in  m y  p a s t o r a l  e x i s t e n c e  in Da v i s ,  w o u l d  n o t  find this 
the m o s t  e x c i t i n g  r e a d i n g  in the w o r l d .  B u t  w e  h a v e  to the e x ­
ten t  p o s s i b l e  a t t e m p t e d  to p r o v i d e  v e r y  e x t e n s i v e  c o m m e n t s  t h a t  
a r e  d e s i g n e d  to e x p l a i n ,  n o t  o n l y  to m e m b e r s  of t h e  H o u s e  and 
S e n a t e  a n d  p r o f e s s i o n a l  staff, b u t  a l s o  to c i t i z e n s ,  lawyers, and 
o t h e r  i n t e r e s t e d  p e r s o n s  in the g r e a t e r  xvorld t h a t  lies o u t s i d e  
this b u i l d i n g ,  e x a c t l y  w h a t  the i n t e n t i o n s  w ere. Y o u  w i l l  n o t i c e  
th a t  o n e  o f  the o t h e r  t h i n g s  w h i c h  the o f f i c i a l  c o m m e n t s  seeks to 
do is to g i v e  A l a s k a  a n  i n s t a n t  c o m m o n  l a w  h e r i t a g e  b y  t a k i n g  
i n t o  a c c o u n t  c e r t a i n  of t h e  v e r y  m a j o r  c o m m o n  l a w  d e c i s i o n s  in 
a l l i e d  areas. A n d  s t a t i n g  w h e t h e r  or n o t  in the c o m m i s s i o n ' s  
v i ew, h o p e f u l l y  in the l e g i s l a t u r e ' s  v iew, a d h e r e n c e  to t h ose 
f a m o u s  d e c i s i o n s  i n  o t h e r  j u r i s d i c t i o n s  w o u l d  or w o u l d  not be 
c o n s i s t e n t  w i t h  the r u l e s  a n d  p h i l o s o p h i e s  that a r e  b e i n g  f r a m e d  
l e g i s l a t i v e l y  here. T h i s  is v e r y  i m p o r t a n t  w h e r e  w e  h a v e  c o n­
t i n u e d  p r o v i s i o n s  o f  e x i s t i n g  law, b e c a u s e  t h e y  w e r e  m o d e l  a c t  
p r o v i s i o n s  a n d  w e  f e l t  th a t  t h e y  w e r e  a d e q u a t e .  B u t  w h e n  y o u  
w e n t  o u t s i d e  of  A l a s k a  y o u  f o u n d  th a t  t h e y  w e r e  the o b j e c t  o f  
c o n f l i c t i n g  i n t e r p r e t a t i o n .  T h e  c o m m e n t s  w i l l  t e l l  y o u  w h i c h  
l i n e  o f  c o m m o n  l a w  i n t e r p r e t a t i o n  are b e i n g  a p p r o v e d  a n d  s p e c i­
f i c a l l y  w h i c h  c o m m o n  l a w  d e c i s i o n s  a r e  b e i n g  d i s a p p r o v e d .  So 
t h a t  a l a w y e r  n o w  w o u l d  be  a b l e  to a d v i s e  a c l i e n t  as to w h a t  
t h e  l e g i s l a t i v e  h i s t o r y  w a s  a n d  to b e  a b l e  to i n t e g r a t e  it w i t h  
the g r e a t e r  b o d y  o f  c o m m o n  law. S e n a t o r ,  do y o u  h a v e  a n y  o t h e r  
s p e c i f i c  q u e s t i o n s ?

S E N A T O R  RODEY: N o t  a n y  s p e c i f i c  q u e s t i o n s ,  no.

P R O F E S S O R  FES S L E R :  Fine. T h e  o t h e r  f a c t o r  w h i c h  I w o u l d  c o m m e n d
to the g e n e r a l  a t t e n t i o n  o f  the m e m b e r s  is that t h e  r i g h t s  o f  
m e m b e r s  w h e n  a c o r p o r a t i o n  is g o i n g  t h r o u g h  w h a t  is c a l l e d  a n  
o r g a n i c  c h a n g e  w h e r e  t h e r e  is g o i n g  to b e  a m e r g e r ,  c o r p o r a t i o n  
(A) m e r g e s  i.nto c o r p o r a t i o n  (B) , a c o n s o l i d a t i o n .  C o r p o r a t i o n s  
(A) a n d  (B) e m e r g e  as n e w  c o r p o r a t i o n  ( C ) , or a s a l e  of all or 
s u b s t a n t i a l l y  all c o r p o r a t e  a s s e t s  o t h e r  th a n  in t h e  u s u a l  c o u r s e  
o f  b u s i n e s s  w h e r e  a c o r p o r a t i o n  s e l l s  v i r t u a l l y  a l l  of  its a s s e t s  
to (B) c o r p o r a t i o n  w h i c h  takes t h e m  over. T h e s e  o r g a n i c  c h a n g e s  
w h i c h  are v e r y  ill d e f i n e d  in e x i s t i n g  A l a s k a  s t a t u t o r y  law are 
n o w  v e r y  c l e a r l y  d e f i n e d ,  a n d  the r i g h t s  o f  s h a r e h o l d e r s  to be 
a l l o w e d  to v o t e  b e f o r e  s u c h  a p l a n  is a f f e c t e d  a n d  n o t  a fait 
a c c o m p l i  is g u a r a n t e e d  b y  this n e w  s t a t u t e .  A n d  a l s o  s h a r e­
h o l d e r s  w h o  v o t e  n o  on the q u e s t i o n  o f  o r g a n i c  c h a n g e  are g i v e n  
the s t a t u t o r y  r i g h t s  w h i c h  a r e  c a l l e d  d i s s e n t e r ' s  r i g h t s  w h i c h
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is a r i g h t  to h a v e  the n e w  c o r p o r a t i o n  b u y  the s h a r e s  of  the 
d i s s e n t i n g  s t o c k h o l d e r s  at a f a i r  v a l u e  w h i c h  is to b e  d e t e r m i n e d  
o n  t h e  d a y  b e f o r e  the v o t e  in f a v o r  of the o r g a n i c  c h a n g e  is 
taken. A n d  as w e  a l w a y s  do, y o u ' l l  n o t i c e  c o n s i s t e n t l y  h e r e  
w h e n  v a l u e  c o m e s  up, the s t a t u t e  f i r s t  g i v e s  to the s h a r e h o l d e r  
a n d  t h e  c o r p o r a t i o n  m a d e  l i a b l e  to p a y  the d i s s e n t i n g  sha r e s  the 
o p p o r t u n i t y  to f i x  the v a l u e  b y  m u t u a l  a g r e e m e n t .  I f  t h e y  are 
u n a b l e  to do so, t h e  s t a t u t e  p r o v i d e s  that the c o u r t  m a y  a p p o i n t  
a p p r a i s e r s , a n d  t h e  d e c i s i o n  o f  the a p p r a i s e r s  as to the v a l u e  of 
the s t o c k  is b i n d i n g  b o t h  on the d i s s e n t i n g  s h a r e h o l d e r s  all o f  
t h e m  so n o  o n e  is p a i d  fi v e  dol l a r s ,  a n d  s o m e b o d y  e l s e  is p a i d  
t h r e e - f i f t y ,  a n d  the c o r p o r a t i o n ,  a n d  th a t  this m a t t e r  can be 
e x p e d i t i o u s l y  s e t t l e d  w i t h i n  s i x t y  days, b e c a u s e  the last t h i n g  
t h a t  t h e  c o r p o r a t i o n  w h i c h  h a s  j u s t  g o n e  t h r o u g h  an o r g a n i c  
c h a n g e  n e e d s  is p r o t r a c t e d  u n c e r t a i n t y  as to the d i m e n s i o n  of its 
l i a b i l i t i e s  to a n y  d i s s e n t i n g  s h a r e h o l d e r s .

J E F F  B E R R Y :  W h a t  is the r a t i o  o f  p e r c e n t a g e  of w h a t  a s h a r e­
h o l d e r  c a n  b u y  i n t o  this n e w  c o r p o r a t i o n  that's in a s e l l - o u t  
s i t u a t i o n .  C o r p o r a t i o n  (C) s e lls o u t  to a m u l t i n a t i o n a l  c o r p o r a­
tion, w h a t  p e r c e n t a g e  do t h e y  a u t o m a t i c a l l y  get to buy. T h e  
s h a r e h o l d e r  c a n ' t  do th a t  w i t h  a m u l t i n a t i o n a t i o n a l .

P R O F E S S O R  F E S S L E R :  T h e  s t a t u t e  c r e a t e s  the g e n e r a l  p r e s u m p t i o n  
t h a t  t h e y  a r e  e n t i t l e d ,  in o t h e r  w o r d s ,  all s h a r e s  m u s t  b e  t r e a t e d  
e q u a l l y .  So t h a t  if a n y  of the s h a r e s  in the c o r p o r a t i o n  are 
g o i n g  to b e  g i v e n  s h a r e s  o f  s t o c k  in the m u l t i n a t i o n a l  p u r c h a s e r  
t h e n  a l l  o f  the s h a r e h o l d e r s  m u s t  be a c c o r d e d  s i m i l a r  rights. Y o u  
c a n n o t  d i s c r i m i n a t e  b e t w e e n  s h a r e h o l d e r s  o f  the sa m e  class of 
s t o c k  a n d  say, w e  f i n d  it v e r y  c o n v i v i a l  to b r i n g  in the f a m i l y  
o f  the n e w  c o r p o r a t i o n .  A l l  of the s h a r e h o l d e r s  in this room, 
e x c e p t  F e s s l e r ,  a n d  w e  r e a l l y  d o n ' t  w a n t  h i m  as a p a r t i c i p a n t  in 
o u r  n e w  b u s i n e s s ,  so w e  are g o i n g  to g i v e  h i m  a t h o u s a n d  d o l l a r s  
for his stock. T h a t  w o u l d  be  d i s c r i m i n a t o r y  t r e a t m e n t ,  and w e  
e i t h e r  h a v e  to g i v e  e v e r y b o d y  m o n e y  o r  e v e r y b o d y  stock.

J E F F  BE R R Y :  But w h a t  p e r c e n t a g e  o f  s t o c k ?  W h a t  p o r t i o n  of the
c o r p o r a t i o n ?

P R O F E S S O R  F E S S L E R :  T h a t  w o u l d  be f r a m e d  by the b o a r d s  of d i r e c t o r s
of the two c o r p o r a t i o n s .  In o t h e r  w o r d s ,  if t h e r e  is a m e r g e r  the 
s t a t u t e  p u t s  u p o n  the b o a r d  of d i r e c t o r s  of  "X" c o r p o r a t i o n  f r a m­
ing  the t e r m s  of the m e r g e r  a n d  u p o n  the b o a r d  of " Y 1’ c o r p o r a t i o n  
c o n s e n t  to t h o s e  terms. T h a t ' s  d o n e  at the b o a r d  level. T h e n  
e a c h  c o r p o r a t i o n  is o b l i g e d  to go to its r e s p e c t i v e  s h a r e h o l d e r s  
a n d  b r i n g  to t h o s e  s h a r e h o l d e r s  the t eims of the p r o p o s e d  o r g a n i c  
change. T h e  s t a t u t e  g r a n t s  a r i g h t  to all s h a r e h o l d e r s  to v o t e  on 
this o r g a n i c  c h a n g e  e v e n  if they o t h e r w i s e  h^ U n o n v o t i n g  c l a s s e s  
o f  st o c k .  A n d  if the c o r p o r a t i o n  h a s  c l a s s i f i e d  its stock, t h ere 
is a n  o b l i g a t i o n  that b e f o r e  the o r g a n i c  c h a n g e  can b e  a f f e c t e d  it 
m u s t  c o m m a n d  a m a j o r i t y ,  n o t  o n l y  o f  all the shares, b u t  ol e a c h  
c l a s s  o f  the s h a r e s .  So w e  do n o t  s e e k  to b u i l d  in a n y  g u a r a n t e e d
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r a t i o  of  t h e  s h a res, b u t  w e  do s e e k  to h a v e  it b r o u g h t  to the 
a t t e n t i o n  o f  the s h a r e h o l d e r s  of the r e s p e c t i v e  c o r p o r a t i o n s .
A n d  t h e n  b y  g i v i n g  e v e r y b o d y  v o t i n g  r i g h t s ,  w e  are t r y i n g  to m a k e  
c e r t a i n  th a t  in  t h e i r  s e l f - i n t e r e s t  the s h a r e h o l d e r s  w i l l  r e j e c t  
o r  a c c e d e  to t h e  r e q u e s t .  A n d  as I say, a n y  s h a r e h o l d e r  w h o  
v o t e s  n o  o n  t h e  o r g a n i c  c h a n g e  is g i v e n  the r i g h t  to h a v e  the 
s u c c e s s o r  c o r p o r a t i o n  b u y  o u t  t h o s e  p e r c e n t a g e  s h a r e s  at a v a l u e  
t h a t  w a s  s u p p o s e d  to b e  the f a i r  v a l u e  n o t  t a k i n g  the o r g a n i c  
c h a n g e  i n t o  a c c o u n t  at all. So it is an  e l a b o r a t e  b a l a n c i n g  of  
v a l u e s ,  b u t  g e n e r a l l y  w h a t  w e  a r e  d o i n g  is w e  are s a y i n g  that w e  
li k e  :he r e s u l t  t h a t  the S u p r e m e  C o u r t  o f  D e l a w a r e  ca m e  up w i t h  
in the S i n g e r  v. M a g n a v o x  case, a n d  w e  d o n ' t  c a r e  for the Pars e r  
d e c i s i o n  w h i c h  c a m e  a l o n g  ten m o n t h s  .later. A n d  y o u ' l l  n o t i c e  
that the c o m m e n t s  s p e c i f i c a l l y  c o n f e r  a s e a l  of  a p p r o v a l  on 
S i n g e r  a n d  M a g n a v o x , b o t h  as a r e s u l t  a n d  its r e a s o n i n g ,  a n d  
i n d i c a t e  th a t  the l e g i s l a t u r e  h a s  a d o p t e d  a n d  f r a m e d  this s t a t u t e  
to c a r r y  i n t o  e f f e c t  the M a g n a v o x  d e c i s i o n .  A n d  if the l e g i s l a­
tur e  w o u l d  r e g a r d  a j u d i c i a l  c o n s t r u c t i o n  of this a c t  in a m a n n e r  
t h a t  is c o n s o n a n t  w i t h  the P a n z e r  c a s e  as b e i n g  c o n t r a r y  to the 
l e g i s l a t u r e ' s  i n t e n t i o n .  So w e  t r i e d  to s t a y  on  top o f  the m a j o r  
d e c i s i o n s  th a t  h a v e  c o m e  a l o n g  a n d  i n f l u e n c e d  c o r p o r a t e  law.
J u s t  as in the a r e a  o f  d e r i v a t i v e  suits, y o u  w i l l  f i n d  that w e  
a r e  l i t e r a l l y ,  t h o r o u g h l y  u p  to date. W e  k n o w  all a b o u t  F l y n n  
a n d  M u l d i n a r o  cases; w e  k n o w  a b o u t  B a r r  v. W a c k m a n .  A n d  t h e r e­
fore, the c o m m e n t a r i e s  to the p r o v i s i o n s  on d e r i v a t i v e  c a u s e s  of 
a c t i o n  in s e c t i o n  4 3 5  s p e c i f i c a l l y  i n d i c a t e s  to w h a t  e x t e n t  w e  
are w i l l i n g  to s a n c t i o n  the r e s u l t  a n d  r e a s o n i n g  in B arr v.
W a c k m a n , on the o p i n i o n  of d i s i n t e r e s t e d  d i r e c t o r s ,  their b u s i­
nes s - J u d g m e n t  a n d  to w h a t  e x t e n t  w e  a r e  f a v o r i n g  the M u l d i n a r o  
c a s e  d e c i d e d  by the S u p r e m e  C o u r t  of D e l a w a r e .  W e  s p e c i f i c a l l y  
i n d i c a t e  that our s t a t u t e  w o u l d  b e  s u b v e r t e d  b y  the i n t e r p r e t a t i o n  
of the D e l a w a r e  l a w  g i v e n  b y  the federal d i s t r i c t  c o u r t  in s o m e  
of the i n s t a n c e s  . . . w h i c h  s a i d  that the o p i n i o n  o f  the b o a r d  
o f  d i r e c t o r s  that in t h e i r  b u s i n e s s  j u d g m e n t  the l i t i g a t i o n  w a s  
n o t  m e r i t o r i o u s .  T h i s  is o n e  of the p r o b l e m s  in A l a s k a ,  that in 
so m a n y  o f  t h e s e  a r e a s  c o u n s e l  j u s t  s i m p l y  c a n n o t  a d v i s e  c l i e n t s  
b e c a u s e  w e  d o n ' t  k n o w  w h a t  the l a w  is, a n d  n o n e  of us has an 
i n t e r e s t  in p e r p e t u a t i n g  that. A n d  th a t ' s  n o t  g o o d  for b u s i n e s s .  
Y o u  take in . . . c o m m e n t s ,  a n d  t h a t ' s  a n t i t h e t i c a l  to the 
e c o n o m i c  e v o l u t i o n  of  this j u r i s d i c t i o n .  Sen a t o r ,  I h a v e  no 
f u r t h e r  o b s e r v a t i o n s  o t h e r  t h a n  to i n d i c a t e  th a t  at a n y  time I 
w i l l  be, if my s c h e d u l e  at the U n i v e r s i t y  p e r m i t s  it, b e  w i l l i n g  
to a n s w e r  q u e s t i o n s  in w r i t i n g  o r  b y  c o n f e r e n c e  c a l l s  or by 
p e r s o n a l  a p p e a r a n c e s  for a n y  of the c o m m i t t e e s  of e i t h e r  house.

S E N A T O R  RO D E Y :  T. a m  v e r y  u n a b l e  to p r e d i c t  exactly, the c o u r s e
o f  the l e g i s l a t i o n  w i l l  be, a n d  J o h n  is, of  courst?^available tc 
h e l p  out o n  it also. E s s e n t i a l l y ,  the r e c o m m e n d a t i o n  of s t a f f  
is v e r y  i m p o r t a n t  on  this. T h a t ' s  w h y  w e  h a v e  a n u m b e r  o f  s t a f f  
p e o p l e  h e r e  today, b e c a u s e  a c o m p l i c a t e d  c o r p o r a t i o n s  co d e  has

-20-



to b e  t a k e n  in p a r t  on f a i t h  b e c a u s e  m o s t  o f  the l e g i s l a t o r s  
w i l l  b e  u n f a m i l i a r  w i t h  the c o ntent. T h e  fa c t  t h a t  it has h a d  a 
b r o a d  r e v i e w  in the state, has b e e n  s i g n e d  o f f  on b y  a v a r i e t y  of 
i n t e r e s t e d  i n d i v i d u a l s ,  I t h i n k  that s p e a k s  w e l l  f o r  it. I a m  
g o i n g  to t a l k  w i t h  S e n a t o r  Ray w h o  is C h a i r  of the J u d i c i a r y  
C o m m i t t e e .  I d o n ' t  k n o w  w h a t  t h e  C h a i r m a n  o f  L a b o r  a n d  C o m m e r c e  
w i l l  w i s h  to do w i t h  the bill. H o p e f u l l y ,  w e  w i l l  m o v e  it o u t  
in a v e r y  t i m e l y  f a s h i o n  so i t ’can go to J u d i c i a r y  again, h a v i n g  
th a t  s t a f f  a n d  m e m b e r s  l o o k  at it. T h e r e  a r e  a n u m b e r  of a t t o r n e y s  
o n  the J u d i c i a r y  C o m m i t t e e ,  w h i c h  is h e l p f u l .  I d o n ' t  k n o w  w h e t h e r  
w e ' l l  p a s s  the c o r p o r a t i o n s  co d e  this year, g i v e n  the a m o u n t  o f  
t i m e  it t a k e s  for e v e r y b o d y  to b e c o m e  f a m i l i a r  w i t h  it. It is a 
c o m p l i c a t e d  p i e c e  o f  l e g i s l a t i o n ,  b u t  a v e r y  i m p o r t a n t  p i e c e  of 
l e g i s l a t i o n  f o r  the b u s i n e s s  c o m m u n i t y .  P e r h a p s  n o t h i n g  e l s e  is 
as i m p o r c a n t  as t h e  s t r u c t u r i n g  of c o r p o r a t e  a c t i v i t y  in the 
S t a t e  of  A l a s k a .  A n d  y o u  v e r y  e l o q u e n t l y  set f o r t h  s o m e  o f  the 
d i f f i c u l t i e s  w e  h c v e  h a d  in the S t a t e  of A l a s k a  or the l a c k  of 
a n y  r e a l  c.-rporate h i s t o r y  or law. A n d  it, of  c o u r s e ,  w a s  r e ­
f l e c t e d  i n  the s t a t u t e s  and o t h e r  a r e a s  w h i c h  is the r e a s o n  f o r  
t he c o d e  c o m m i s s i o n .  T h e  l e g i s l a t u r e  s i m p l y  d o e s n ' t  h a v e  the 
t i e m  to r e d t a f t  c o m p l e t e l y  in m a n y  c a s e s  w h a t  is l a w  g e n e r a l l y  
t a k e n  f r o m  the S t a t e  of  O r e g o n  w h o l e s a l e  at the t i m e  it w a s  t a k e n
or s l i g h t l y  b e f o r e .  P e r h a p s  the b e s t  c o u r s e  is f o r  m y s e l f  to
t a l k  w i t h  the C h a i r m a n  of L a b o r  a n d  C o m m e r c e ,  a n d  at that p o i n t  
t a l k  w i t h  C h a i r m a n  A b b o t t .  W e  v e r y  m u c h  a p p r e c i a t e  y o u r  e f f o r t s ,  
a n d  w e  p r o b a b l y  w i l l  at s o m e  p o i n t  in time c a l l  o n  y o u  to a n s w e r  
q u e s t i o n s  or  m a k e  c o m m e n t s .  I t h i n k  ti.ct the o n l y  w a y  that the 
b i l l  w i l l  r e a l l y  pass, at l e a s t  pa s s  c o m f o r t a b l y ,  is w i t h  the 
b r o a d e s t  p o s s i b l e  d i s s e m i n a t i o n  of i n f o r m a t i o n  a b o u t  the bill, 
a nd I w i l l  try to do that. A r e  t h e r e  any o t h e r  q u e s t i o n s  f r o m  
a n y o n e  th a t  is h e r e  t o d a y  a b o u t  the c o n t e n t s  of  the b i l l  or 
a n y t h i n g  th a t  is a t t e n d e d  to the b i l l ?  If t h e r e  a r e  no o t h e r  
c o m m e n t s  th e n  the s u b c o m m i t t e e  m e e t i n g  is . . . W i l l i s .

W I L L I S  K I R K P A T R I C K :  I d o n ' t  k n o w  w h e t h e r  I s h o u l d  b r i n g  it u p
now, w o u l d  t h e r e  b e  o t h e r  h e a r i n g s  on this?

S E N A T O R  R O D E Y :  T h e r e  p r o b a b l y  w i l l ,  b u t  go ahead.

W I L L I S  K I R K P A T R I C K :  L e t  m e  p o i n t  out, for the r e c o r d  m y  n a m e  is
W i l l i s  K i r k p a t r i c k .  I a m  D i r e c t o r  cf B a n k i n g ,  S e c u r i t i e s ,  S m a l l
L o a n s  a n d  C o r p o r a t i o n s .  On  the c o r p o r a t i o n  p a r t  t h e r e  are t h r e e  
a r e a s  t h a t  h a v e •c o m e  to m i n d ,  a n d  I h a v e  d i s c u s s e d  it w i t h  the 
c o m m i s s i o n .  O n e  o f  t h e m  is that t here is a r e q u i r e m e n t  for f o r­
eig n  c o r p o r a t i o n s  to f i l e  t h e i r  a r t i c l e s  of i n c o r p o r a t i o n  w i t h  
the S t a t e  of  A l a s k a .  W e  h a v e  b e e n  in t o u c h  w i t h  o t h e r  s t a t e  
j u r i s d i c t i o n s ,  a n d  this is a p r o v i s i o n  that has b e e n  d e e m e d  
e l i m i n a t e d  a c t i v e l y  as far as f o r e i g n  c o r p o r a t i o n s  are c o n c e r n e d  
in f i l i n g s .  W e  h a v e  do n e  s o m e  r e s e a r c h  on it, a n d  p r e p a r e d  a 
p a p e r  in t h a t  r e s p e c t ,  b u t  w e  feel that it w o u l d  b e  for the a m o u n t  
of u s a g e  t h a t  it w o u l d  be, that it w o u l d  get as f a r  as the
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p r a c t i c i n g  a t t o r n e y  a n d  f i n d  o u t  w h a t  the a r t i c l e s  a r e . • Th i s  is 
p r o b a b l y  m o r e  c u r r e n t  a n d  b e t t e r  o b t a i n e d  w h e n  t h e y  . . . r e g a r d­
less of  w h e t h e r  t h e y  a r e  . . . T h e  o t h e r  t h i n g  is th a t  t here is . 
a r e q u i r e m e n t  i n  t h e  p r o p o s e d  act t h a t  the d e p a r t m e n t  file w i t h  
the S u p e r i o r  C o u r t  s o m e  u p d a t e d  r e c o r d s  w e e k l y ,  a n d  w e  w o u l d  like 
to h a v e  t h e  i n t e n t  o f  the l e g i s l a t u r e  i f  th a t  is p a s s e d  to m a k e  
it a m i c r o f i s c h e  c o p y  a c c e p t a b l e  f o r  f i l i n g  in the d i v i s i o n .  If 
w e  p r i n t  w e e k l y ,  t h e  u p d a t e s  a r e  g o i n g  to be  v e r y  e x p e n s i v e  a n d  
v e r y  e n c u m b e r i n g ,  a m a s s i v e  p a p e r  p r o d u c t i o n .  So w e  w o u l d  r e­
q u e s t  t h a t  m i c r o f i s c h e  b e  c o n s i d e r e d  as m e e t i n g  the p r o v i s i o n s  
o f  t h a t  s e c t i o n .  T h e  o t h e r  s e c t i o n  t h a t  w e  h a d  s o m e  c o n c e r n  
a b o u t  is s e c t i o n  9 1 0  th a t  g i v e s  the p r o v i s i o n s  for f i l i n g  w r i t i n g s  
w i t h  the d e p a r t m e n t ,  a n d  w e  w o u l d  l i k e  the w r i t i n g s  to b e  s p e c i­
f i c a l l y  s u i t a b l e  for m i c r o f i l m i n g .  E v e r y t h i n g  is m i c r o f i l m e d  
now, a n d  w e  a r e  t o t a l l y  d e p e n d e n t  u p o n  m i c r o f i l m i n g . So w e  d o n ' t  
w a n t  to b e  in a p o s i t i o n  w h e r e  w e  h a v e  n o  s t a t u t o r y  a u t h o r i t y  to 
t u r n  d o w n  a f i l i n g  b e c a u s e  it is n o t  l e g i b l e  for m i c r o f i l m i n g .  
T h o s e  a r e  the o n l y  c o m m e n t s  t h a t  w e  h a v e  at this time, Senator.

S E N A T O R  R O D E Y :  T h a n k  you, W i l l i s .  A r e  there, P r o f e s s o r  F e s s l e r ,
Mr. A b b o t t ,  d i d  y o u  h a v e  a n y  c o m m e n t s  this?

J O H N  A B B O T T :  W e l l ,  the c o d e  c o m m i s s i o n  is n o t  o p p o s e d  to a n y  of
t h o s e  c h a n g e s .  A n d  as to the last two, I d o n ' t  t h i n k  t h e r e  is 
a n y t h i n g  in the s t a t u t e  th a t  p r e c l u d e s  t h e s e  m i c r o f i l m  and m i c r o­
f i l m i n g  f o r m a t ,  so I k n o w  o f  n o t h i n g  in the act th a t  w o u l d  p r e­
cl u d e  the d i r e c t o r  f r o m  p r o m u l g a t i n g  a n y  r e g u l a t i o n s  w h i c h  w o u l d  
p r o v i d e  f o r  m i c r o f i s c h e .  . . d i s t r i c t  c o u r t s  or in the d i s t r i c t s  
jr r e q u i r i n g  d o c u m e n t s  be s u s c e p t i b l e  for m i c r o f i l m i n g .  So w e  
h a v e  n o  o b j e c t i o n  to the f o r e i g n  c o r p o r a t i o n  a r t i c l e s .

S E N A T O R  R O D E Y :  A c t u a l l y  it fits in w i t h  r e c o r d a t i o n s  ideas that
the c o d e  h a s  e x p r e s s e d  in the past.

P R O F E S S O R  F E S S L E R :  I w o u l d  p o i n t  out, S e n a t o r ,  t h a t  I had h o p e d
t h a t  w e  h a d  a c c o m m o d a t e d  this by  the p r o v i s i o n s  o f  s e c t i o n  868 
w h i c h  s a y  t h a t  t h e  r e p o r t s  r e q u i r e d  b y  this c h a p t e r  to be f i l e d  
w i t h  the d e p a r t m e n t  b y  the c o m m i s s i o n e r  s h a l l  b e  o n  f o r m s  p r e­
s c r i b e d  a n d  f u r n i s h e d  by the c o m m i s s i o n e r .

J O H N  A B B O T T :  I w a s  u n d e r  the s a m e  o p i n i o n .

P R O F E S S O R  F E S S L E R :  W e  a r e  t r y i n g  to g i v e  y o u  the b r o a d e s t  p o s s i­
b l e  a u t h o r i t y  to p r e s c r i b e  the f o r m s  a n d  say w h a t  s c h e m e  y o u  w a n t  
in. Y o u r  l i a b i l i t y  w i t h  r e g a r d  to p r o c e s s i n g  t h e m  u n d e r  s e c t i o n  
910 p r e s u p p o s e s  t h e i r  c o n f o r m i t y  u n d e r  s e c t i o n  890.

W I L L I S  K I R K P A T R I C K :  W e  w e r e n ’t q u i t e  s u r e  w h e t h e r  a c t u a l l y  u n d e r

910 w e a k e n e d  the o t h e r  s e c t i o n .

P R O F E S S O R  F E S S L E R :  W e ll, if t h e r e  is a n y  c o n c e r n  c i r c l i n g  w h a t
C h a i r m a n  A b b o t t  h a s  s t a t e d ,  t h e r e  is n o t h i n g  in this d r a f t  th a t
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w a s  i n t e n d e d  to do a n y t h i n g  o t h e r  t h a n  w h a t  y o u  a r e  n o w  s e e k i n g  
to a c c o m p l i s h .  A n d  w e  d i d n ’t w a n t  to w e d  y o u  to m i c r o f i s c h e  if 
at s o m e  p o i n t  i n  t h e  f u t u r e  t h e r e  w a s  s o m e  o t h e r  d a z z l i n g  m e a n s  
of h a n d l i n g  i n f o r m a t i o n  a n d  y o u  w e r e  s t a t u t o r i l y  b u r d e n e d  w i t h  
a s t a t e m e n t  t h a t  y o u  h a d  to c o m e  to the l e g i s l a t u r e  a n d  g e t  it 
ch anged.

W I L L I S  K I R K P A T R I C K :  W e  w r e s t l e d  w i t h  the f a c t  t h a t  w e  d i d n ' t
s p e c i f i c a l l y  w a n t  y o u  to n a m e  m i c r o f i s c h e  i n  there.

P R O F E S S O R  F E S S L E R :  Oh.

S E N A T O R  RO D E Y :  If y o u  c o u l d  get the c o m m i t t e e  a m e m o  o n  th a t
a n d  p e r h a p s  c o n s i d e r  a r t f u l  l a n g u a g e  th a t  w o u l d  a l l o w  y o u  to do 
w h a t  y o u ' v e  s t a ted, g i v e  y o u  the a u t h o r i t y  to m a k e  t h e  a d m i n i s­
t r a t i v e  d e c i s i o n s .  I d o n ' t  t h i n k  they w i l l  h a v e  a n y  d i f f i c u l t y  
w i t h  that. A r e  t h e r e  a n y  o t h e r  q u e s t i o n s ?  If not, the s u b c o m­
m i t t e e  m e e t i n g  is a d j o u r n e d .
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F R O M :

D A T E :

RE:

D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o

J a n u a r y  13, 1984

P r o f i t  c o r p o r a t i o n s — IIB 3 4 3 / S B  246

Y o u  m a y  w i s h  to i n c l u d e  the f o l l o w i n g  b a c k g r o u n d  
i n f o r m a t i o n  w i t h  m a t e r i a l s  for the J o i n t  H o u s e / S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e  h e a r i n g  a t  8:30 a.m., M o n d a y ,  J a n u a r y  23,
1984, in the H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  R o o m  in the 
B e h r e n d s  B u i l d i n g .

HB 3 4 3 / S B  246 w o u l d  r e p l a c e  t h e  A l a s k a  B u s i n e s s
C o r p o r a t i o n s  Act, A S  10.05, w i t h  the A l a s k a  C o r p o r a t i o n s  C o d e  
(ACC). The b i l l  w a s  i n t r o d u c e d  in b o t h  h o u s e s  on A p r i l  8 , 1983, 
to f a c i l i t a t e  j o i n t  c o m m i t t e e  w o r k .

O n  M a y  17, 1 9 83, a j o i n t  h e a r i n g  w a s  set u p  on the 
bill. H o w e v e r ,  l a s t  m i n u t e  c o n f l i c t s  d e v e l o p e d  t h a t  p r e v e n t e d  
the H o u s e  c o m m i t t e e ' s  p a r t i c i p a t i o n  a n d  a l s o  p r e v e n t e d  m o s t  of 
the S e n a t e  m e m b e r s  a t t e n d a n c e .

T h e  m e e t i n g  w a s  held, h o w e v e r ,  as a S e n a t e  L a b o r  a n d
C o m m e r c e  m e e t i n g ,  c h a i r e d  by S e n a t o r  Pat Ro d e y ,  s u b c o m m i t t e e  on
th e  bill. S t a f f  of s o m e  l e g i s l a t o r s  and o t h e r  i n t e r e s t e d  p e r s o n s  
a t t e n d e d .  A n  o v e r v i e w  of t h e  b i l l  w a s  g i v e n  by P r o f e s s o r  Dan
F e s s l e r  w h o  d r a f t e d  the b i l l  w i t h  the co d e  r e v i s i o n  c o m m i s s i o n ,  
a n d  q u e s t i o n s  w e r e  a s k e d  a n d  answered..

A t r a n s c r i p t  of t h a t  h e a r i n g  is a t t a c h e d .  It w a s  
r e t y p e d  in the c o d e  r e v i s i o n  c o m m i s s i o n  o f f i c e  f r o m  a g a r b l e d  
o r i g i n a l .  T h e  o r i g i n a l  is a v a i l a b l e  in S e n a t e  Labo?; a n d  C o m m e r c e  
a n d  in the c o d e  r e v i s i o n  c o m m i s s i o n  o f f ice.

T h e  h e a r i n g  set for M o n d a y ,  J a n u a r y  23, w i l l  be the
f i r s t  h e a r i n g  on the b i l l  for the H o u s e  c o m m i t t e e  a n d  the s e c o n d  
h e a r i n g  o n  t h e  b i l l  for the S e n a t e  c o m m i t t e e .  H o w e v e r ,  it is 
a n t i c i p a t e d  t h a t  the h e a r i n g  w i l l  l e a d  off a g a i n  w i t h  an 
e x p l a n a t i o n  of the b i l l  b y  F r o f e s s o r  F e s s l e r  as in the M a y  17, 
1983 h e a r i n g .



A  g e n e r a l  o v e r v i e w  of the b i l l  is a l s o  c o n t a i n e d  i n  the 
t r a n s m i t t a l  l e t t e r  at the s t a r t  of a s e c t i o n  c o m m e n t a r y  on t h e  
b i l l  in H o u s e  a n d  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t  No. 11. T h a t  
o v e r v i e w  is f o l l o w e d  by i n - d e p t h  c o m m e n t a r y  on the bill.

A t t a c h e d  a l s o  is a m i n i a t u r e  s u m m a r y  of the bill.

DP.: c h w

A t t a c h m e n t s



H B  343 S B  246 
on

B u s i n e s s  C o r p o r a t i o n s

S u m m a r y

T h e  b i l l  p r o v i d e s  for r e p l a c i n g  t h e  A l a s k a  B u s i n e s s  
C o r p o r a t i o n  A c t ,  A S  10 . 0 5 ,  w i t h  the A l a s k a  C o r p o r a t i o n  C o d e  
C A C C’, a c o m p r e h e n s i v e  r e v i s i o n .

T h e  p r o p o s e d  A C C  s e t s  m i n i m u m  r e q u i r e m e n t s  t h a t  m u s t  be 
m e t  for the p r i v i l e g e  of d o i n g  b u s i n e s s  in t h e  c o r p o r a t e  form.

W i t h i n  l i m i t s  it  l e a v e s  to i n c o r p o r a t o r s  h o w  to d i v i d e  
p o w e r s  b e t w e e n  s h a r e h o l d e r s  a n d  d i r e c t o r s .

It s t a n d a r d i z e s  r e p o r t i n g  r e q u i r e d  to  s h a r e h o l d e r s  a n d
th e  state.

It s e e k s  to c l e a r l y  d e f i n e  in w h a t  c i r c u m s t a n c e s  it is 
p e r m i s s i b l e  to pay a d i v i d e n d .

W h i l e  m a i n t a i n i n g  t h e  r i g h t  of s h a r e h o l d e r s  to sue 
c o r p o r a t e  o f f i c e r s  a n d  d i r e c t o r s  in a p p r o p r i a t e  c i r c u m s t a n c e s ,  it 
s e e k s  to c o n t r o l  t h e  m i s u s e  of t h e s e  " d e r i v a t i v e  suits".

It a l s o  s e e k s  to c o n t r o l  m i s u s e  of the l i m i t e d  
l i a b i l i t y  of o f f i c e r s  a n d  d i r e c t o r s  t h a t  t h e  c o r p o r a t e  f o r m  
p r o v i d e s .

In the c o v e r i n g  l e t t e r  a t  the s t a r t  of t h e  c o m m e n t a r y  
t h a t  f o l l o w s  in t h i s  b i n d e r ,  t h e r e  is a n  e x p a n d e d  s u m m a r y  of t h e  
bill. F o l l o w i n g  t h a t  is a s e c t i o n  a n a l y s i s  w h i c h  i n c l u d e s  the 
b a c k g r o u n d  a n d  b a s i s  for c h o i c e s  t h a t  h a v e  b e e n  m a d e  in d r a f t i n g  
th e  bill.

T h e  b i l l  is i n t r o d u c e d  in bo t h  h o u s e s  for g r e a t e r  
f l e x i b i l i t y  a n d  for the p o s s i b i l i t y  of j o i n t  h e a r i n g s  s h o u l d  t h a t  
be the c h o i c e  of the h o u s e  a n d  s e n a t e  c o m m i t t e e s .

S t a t u s  g o i n g  i n t o  t h e  S e c o n d  S e s s i o n  of t h e  T h i r t e e n t h  
L e g i s l a t u r e :  In H o u s e  a n d  S e n a c e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e s ,  
the f i r s t  c o m m i t t e e s  of r e f e r e n c e .  S e c o n d  r e f e r e n c e :  H o u s e  a n d  
S e n a t e  J u d i c i a r y  C o m m i t t e e s .



J a n u a r y  13, 1 9 8 4

J o h n  C l o u g h ,  P r e s i d e n t  
J u n e a u  E a r  A s s o c i a t i o n  
801 W. 1 0 t h  St., S u i t e  300 
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  Ilr. C l o u g h :

P l e a s e  i n f o r m  p e r s o n s  a t t u n i n g  t h e  n e x t  J u n e a u  Bar
lunch:

R e g a r d i ng E E  ,437 / S B  3 1 3 . On F r i d a y ,  J a n u a r y  20, at  1 : 3 0  
, in C o u r t  R o o m  A, D a n  F e s s l e r ,  a U C  D a v i s  l a w  p r o f e s s o r  a n d

c o n s u l t a n t  to t h e  c o d e  r e v i s i o n  c o m m i s s i o n  on  c o r p o r a t i o n  law, 
w i l l  r e v i e w  the b i l l  now in t h e  l e g i s l a t u r e  f o r  a r e v i s i o n  of law 
on n o n p r o f i t  c o r p o r a t i o n s .  T h e  a t t a c h e d  n o t i c e  w h i c h  is g o i n g  
o u t  to n o n p r o f i t  c o r p o r a t i o n s  f u r t h e r  e x p l a i n s  the p u r p o s e  o'- the 
s e s s i o n .  It w i l l  be a t e l e c o n f e r e n c e .

R e g a r d i n g E E  2.43ZEE 2 4 6 . O n  M o n d a y ,  J a n u a r y  23, at 8:30 
a .m., in t h e  M o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  R o o m  in the 
B e h r e n d s  B u i l d i n g ,  a j o i n t  h e a r i n g  of t h e  lie u s e  a n d  S e n a t e  L a b o r  
a n d  C o m m e r c e  C o m m i t t e e s  wi l l  be h e l d  on the p r o p o s e d  r e v i s i o n  of 
the b u s i n e s s  c o r p o r a t i o n  law. F e s s l e r  w i l l  be on h a n d  there, 
too, to e x p l a i n  the bill.

P e r s o n s  i n t e r e s t e d  i n  c o r p o r a t i o n  l a w  c a n  a t t e n d  t h e s e  
m e e t i n g s ,  g e t  a n  o v e r v i e w  of the p r o p o s e d  co d e s ,  a n d  o f f e r  
t e s t i m o n y  o n  g o o d  or bad f e a t u r e s  of the bi l l s .

V e r y  t r u l y  y o u r s ,

D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

DP.: chw 
E n c l o s u r e

-  1 -



TO:

FROM:

DATE:

A L L  L E G I S L A T O R S

D i c k  R e g a n ,  R e s e a r c h  D i r e c t o r  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

J a n u a r y  12, 1 9 8 4

RE: P r o f i t  a n d  N o n p r o f i t  C o r p o r a t i o n s
C o d e s  Tfijbae£tnfefrertc±ng=-

AJLaska. N p jip x p fijtL  .C p jp .0 X 5 tj,P iip _ C p jte  „43J/5B_3JJLs.

W i t h  t h e  c o n c u r r e n c e  of t h e  a p p r o p r i a t e  c o m m i t t e e  
c h a i r m e n ,  the c o d e  r e v i s i o n  c o m m i s s i o n  w i l l  t e l e c o n f e r e n c e  p a r t  
of its n e x t  m e e t i n g  to e x p l a i n  a n d  d i s c u s s  the n o n p r o f i t  
c o r p o r a t i o n s  b i l l s ,  HB  4 3 7 / S B  313. T h e  t e l e c o n f e r e n c e d  p a r t  of 
t h e  m e e t i n g  w i l l  be in the J u n e a u  C o u r t  a n d  O f f i c e  B u i l d i n g ,  
C o u r t  R o o m  A, at 1 : 3 0  p.m., F r i d a y ,  J a n u a r y  20.

T h e  a t t a c h e d  n o t i c e  is in t h e  m a i l  to o v e r  3 , 0 0 0  
n o n p r o f i t  c o r p o r a t i o n s .  T h e  n o t i c e  e x p l a i n s  t h e  p u r p o s e  of the 
t e l e c o n f e r e n c e .

S i t t i n g  in on t h e  c o d e  r e v i s i o n  c o m m i s s i o n  
t e l e c o n f e r e n c e  woiijLd^scrve to i n f o r m  l e g i s l a t o r s  or s t a f f  a b o u t  
t h e  p u r p o s e  a n c f ^ i e " rb f | l  on n o n p r o f i t  c o r p o r a t i o n s  w h i c h  p r o b a b l y  
w i l l  be c o m i n g  u p  for h e a r i n g s  of t h e  H o u s e  a n d  S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e s  l a t e r  in t h e  s e s s i o n .

The F r i d a y ,  J a n u a r y  2 0 t h  t e l e c o n f e r e n c e  of p a r t  of t h e  
c o d e  r e v i s i o n  c o m m i s s i o n ' s  m e e t i n g  s h o u l d  n o t  be c o n f u s e d  w i t h  a 
j o i n t  h e a r i n g  of t h e  H o u s e  a n d  S e n a t e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e s  on the for p r o f i t  c o d e — IIB 3 4 3 / S B  2 4 6 — s c h e d u l e d  for 
8 : 3 0  a.m., M o n d a y ,  J a n u a r y  2 3 r d ,  in the H o u s e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e  Room. P r o f e s s o r  F e s s l e r  w i l l  be h e r e  for t h a t  m e e t i n g  
also, a n d  that, too, w o u l d  be a c h a n c e  for s t a f f  to h e a r  a n  
o u t l i n e  of the l e n g t h y  bill. Of  c o u r r a ,  the j o i n t  c o m m i t t e e  w i l l  
t a k e  t e s t i m o n y  f r o m  o t h e r s  w h o  w i s h  to be h e a r d .

D R : c h w  
A t t a c h m e n t



C O M M I S S I O N E R S  
JOHN W . ABBOTT - CHA IRMAN 

JAME9 L . BALDW IN  - V IC E  CHA IRMAN 
PATR ICK  M. RODEY 
CH A RL IE  B U SSELL  

L. 6. KURTZ. JR .
JUDGE  (RET.) THOMAS B. STEWART 
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TO:

FROM:

DATE:

RE:

A L A S K A  ST A T E  L E G IS L A T U R E
POUCH Y • STATE CAPITOL 
JUNEAU . ALASKA 99011 

(907) 4C5-4078

EXECUTIVE bCCFCTAMY
B I L L Y  G .  B C R R I E R

M E M O R A N D U M

N o n p r o f i t  c o r p o r a t i o n s  a n d  i n t e r e s t e d  p a r t i e s  

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  

J a n u a r y  6 ,  1 9 8 4

T e l e c o n f e r e n c e  on n o n p r o f i t  c o r p o r a t i o n s  law, 
H o u s e  B i l l  4 3 7 / S e n a t e  B i l l  313

T h i s  is n o t i c e  t h a t  at 1 : 3 0  p . m . ,  F r i d a y ,  J a n u a r y  20, 
1 9 84, t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  w i l l  h o l d  a 
t e l e c o n f e r e n c e  c o n c e r n i n g  a p r o p o s e d  r e v i s i o n  of A l a s k a  l a w  on 
n o n p r o f i t  c o r p o r a t i o n s .

T h e  p r o p o s e d  r e v i s i o n  is in the f o r m  of a b i l l  d r a f t e d  
b y  the c o m m i s s i o n  a n d  i n t r o d u c e d  as  two i d e n t i c a l  bills, o n e  in 
e a c h  h o u s e  of t h e  l e g i s l a t u r e ,  H o u s e  B i l l  437 a n d  S e n a t e  B i l l  
313. H e r e  w e  g e n e r a l l y  r efer to t h e m  as "the bil l " .

A l t h o u g h  t h e  b i l l  is a l r e a d y  in t h e  l e g i s l a t u r e  and 
r e f e r r e d  to the L a b o r  a n d  C o m m e r c e  C o m m i t t e e s  of the H o u s e  a n d  
s e n a t e ,  £ h n  jteJ£gflJo£fljuui.C£ i n  xxeithgx .a meeting, af. i l m s e  
p emiuittexa nor. a  xiibsixUits i o x  k e a x i n g s  of. th-o.s.e £emmiJtte_e&J.

R a t h e r ,  it is p a r t  of a r e g u l a r  m e e t i n g  of the code 
r e v i s i o n  c o m m i s s i o n  t h a t  d r a f t e d  the bill, a n  i n f o r m a t i o n a l  
h e a r i n g  a n d  a c h a n c e  for the c o m m i s s i o n  to h e a r  s u g g e s t i o n s  a b o u t  
the b i l l  t h a t  it w ill, if it b e l i e v e s  w a r r a n t e d ,  p a s s  on to the 
L a b o r  a n d  C o m m e r c e  C o m m i t t e e s  in the f o r m  of p r o p o s e d  c h a n g e s .

The b i l l  w i l l  go t h r o u g h  h e a r i n g s  of the l e g i s l a t i v e  
c o m m i t t e e s .  H o w e v e r ,  w e  e x p e c t  a bi l l  r e v i s i n g  £gr. p r o f i t 
c o r p o r a t i o n  law, a s  d i f f e r e n t i a t e d  f r o m  n o n p r o f i t  c o r p o r a t i o n  
law, w i l l  b e  t r e a t e d  f i r s t  by t h e  c o m m i t t e e s .  L e g i s l a t i v e  
c o m m i t t e e  h e a r i n g s  on the n o n p r o f i t  bi l l  m a y  be w e e k s  or m o n t h s  
away. T h e  e a r l y  t e l e c o n f e r e n c e  p r o v i d e s  a n  e a r l y  lo o k  a t  the 
b i l l  b e f o r e  t h e  l e g i s l a t u r e  is a c t i v e l y  w o r k i n g  w i t h  it.

W e  a s k  t h a t  p e r s o n s  w h o  w i s h  to e i t h e r  l i s t e n  in or 
t e s t i f y  a t  t h e  J a n u a r y  20 t e l e c o n f e r e n c e  n o t i f y  t h e i r  l o c a l  
t e l e c o n f e r e n c e  c e n t e r  as s o o n  as p o s s i b l e ,  so t h a t  c e n t e r  w i l l  be 
i n c l u d e d  in the t e l e c o n f e r e n c e .  T h e  l i s t  of c e n t e r s  is 
a t t a c h e d .

W e  h o p e  a n d  t r u s t  the t e l e c o n f e r e n c e  w i l l  be h e l p f u l  
for all th a t  a r e  c o n c e r n e d  w i t h  the bill.

D R r c h w
A t t a c h m e n t



A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N

C O M M I S S I O N E R S  
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PATR ICK  M. RODEY 
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(907) 465*4870
M E M O R A N D U M

F.XCCUTIVE SECRETARY
B I L L Y  G .  B C R R I E R

TO: R e p r e s e n t a t i v e  J o h n  C o w d e r y ,  C h a i r m a n  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

S e n a t o r  R i c h a r d  I. E l i a s o n ,  C h a i r m a n  
S e n a t o r  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F R O M :  D i c k  R e g a n ,  R e s e a r c h  Director,
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o

D A T E :  F e b r u a r y  1, 1 9 8 4

RE: T r a n s c r i p t  of j o i n t  h e a r i n g  on
M B 3 4 3 / S B  2 4 6  on p r o f i t  c o r p o r a t i o n s

E n c l o s e d  is a t r a n s c r i p t  m a d e  f r o m  t h e  H o u s e  L a b o r  and 
C o m m e r c e  C o m m i t t e e ' s  t a p e  of t h e  j o i n t  h e a r i n g  on H B  3 4 3 / S B  246 
h e l d  M o n d a y ,  J a n u a r y  23 f 1 9 8 4 .  C a t h e r i n e  W a l s h  of t h i s  o f f i c e  
t y p e d  it a t  the r e q u e s t  of  t h e  c o d e  r e v i s i o n  c o m m i s s i o n .

A n y  m e m b e r s  of the H o u s e  or S e n a t e  L a b e . a n d  C o m m e r c e  
C o m m i t t e e s  w h o  w e r e  a b s e n t  f r o m  t h e  J a n u a r y  23.rd m e e t i n g  m a y  be 
e s p e c i a l l y  i n t e r e s t e d  in t h e  t r a n s c r i p t .

S i n c e  the H o u s e  m e m b e r s  h a d  to l e a v e  for a f l o o r  
s e s s i o n  b e f o r e  t h e  m e e t i n g  w a s  c o n c l u d e d ,  t h e y  m a y  be  i n t e r e s t e d  
in t h e  t e s t i m o n y  a t  t h e  l a s t  of t h e  t r a n s c r i p t — t e s t i m o n y  of 
E l i z a b e t h  J o h n s t o n  of the A l a s k a  F e d e r a t i o n  of N a t i v e s  
s u b c o m m i t t e e  on  t h e  b i l l  a n d  Irv B e r t r a m ,  l e g a l  c o u n s e l  for 
A l a s k a  A i r l i n e s .

D R : cliw

E n c l o s u r e



J O I N T  H O U S E  / S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  
H E A R I N G  O N  H B  3 4 3 / S B  2 4 6 — F O R  P R O F I T  C O R P O R A T I O N S

J A N U A R Y  23, 1 9 8 4  
8:30 a.m.

C O W D E R Y ;  I ’d l i k e  to c a l l  t h e  L a b o r  a n d  C o m m e r c e  
m e e t i n g  to or d e r .  I t ’s J a n u a r y  23, 1984, a t  9:80 a.m. (sic) 
8: 5 0  a.m. I ’d l i k e  to n o t e  t h o s e  p r e s e n t :  Rep* U e l i n g ,  Rep. 
P e s t i n g e r ,  Rep. K o p o n e n  a n d  J a m e s  C o w d e r y .  A n d  I ’d a l s o  l i k e  to 
n o t e  p r e s e n t  S e n a t o r  M u l c a h y .  T h e  p u r p o s e  of th i s  m o r n i n g’s
m e e t i n g  is to h a v e  t e s t i m o n y  on a n  a c t  r e v i s i n g  the c o r p o r a t e  
c ode. A t  t h i s  t i m e  I t h i n k  t h a t  w e  w o u l d  l i k e  to c a l l  on J o h n  
A b b o t t  a n d  a n y o n e  t h a t  w o u l d  l i k e  t o  t e s t i f y  s i g n  in. T h e  f i r s t  
o n e  to t e s t i f y  t h a t  I b e l i e v e  I'd l i k e  to h a v e  is J o h n  A b b o t t .  
S t a t e  y o u r  n a m e  a n d  a f f i l i a t i o n .

7\BBOTT: T h a n k  you, Rep. C o w d e r y .  My n a m e  is J o h n  A b b o t t  
a n d  I a m  t h e  c h a i r m a n  of the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  T h e  
c o d e  r e v i s i o n  c o m m i s s i o n ,  for t h o s e  of y o u  w h o  a r e  u n a w a r e  of 
this, w a s  a T i t l e  24 c o m m i s s i o n  c r e a t e d  b y  t h e  l e g i s l a t u r e  in
1 976. It is c o m p r i s e d  of i n d i v i d u a l s  r e p r e s e n t i n g  t h e  A l a s k a  
C o u r t  S y s t e m ,  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  r e p r e s e n t i n g  t h e  
G o v e r n o r ,  t h e  A l a s k a  Bar A s s o c i a t i o n  r e p r e s e n t a t i v e ,  
r e p r e s e n t a t i v e s  f r o m  bo t h  t h e  H o u s e  a n d  the S e n a t e ,  a t  t h i s  time, 
R e p .  Charlie. B u s s e l l  a n d  S e n a t o r  P a t r i c k  R o d e y .  M y s e l f  an  an
a p p o i n t m e n t  of the G o v e r n o r ,  as a l a y p e r s o n  a n d  F r e d  B r o w n  a s  a 
r e p r e s e n t a t i v e  of G o v e r n o r  S h e f f i e l d .  W e  -have o n e  v a c a n c y  on t h e  
c o m m i s s i o n  a t  t h e  p r e s e n t  time. G e n e r a l l y ,  t h e  p u r p o s e  of t h e  
c o m m i s s i o n  is to e n t e r t a i n  r e q u e s t s  b y  the l e g i s l a t u r e ,  by a n y  
b r a n c h  of g o v e r n m e n t  for t h a t  m a t t e r ,  to l o o k  i n t o  a r e a s  of
s t a t u t o r y  law of a t e c h n i c a l  n a t u r e  t h a t  a r e  in n e e d  of r e v i s i o n  
f o r  a n y  n u m b e r  of r e a s o n s  i n c l u d i n g  the f a c t  th a t  t h e y  no l o n g e r  
comport, v/ith t h e  A l a s k a  life, b e c a u s e  w e  a r e  a m o r e  s o p h i s t i c a t e d  
s t a t e ,  b e c a u s e  t h e y  h a v e n ' t  p r o v i d e d  for a n u m b e r  of y e a r s ,  t h a t  
t h e y  a r e  o u t  of s y n c  w i t h  t h e  p r e s e n t  n e e d s  of t h e  law. T h e  
c o m m i s s i o n  a l s o  e n t e r t a i n s  its own p r o j e c t s  a n d  h a s  at a n y  g i v e n  
p o i n t  in t i m e  two m a j o r  p r o j e c t s  at  least, p l u s  a n u m b e r  of m i n o r  
p r o j e c t s  for c o n s i d e r a t i o n  b y  the l e g i s l a t u r e .  W e  h a v e  a t  t h e  
p r e s e n t  t i m e  f i v e  m a j o r  bi l l s ,  s o m e  of w h i c h  w i l l  be c o n s i d e r e d  
b y  the l e g i s l a t u r e  th i s  s e s s i o n ,  o t h e r s  w i l l  die a n d  n o t  g e t  
c o n s i d e r a t i o n .  T h e  b i l l  in f r o n t  of y o u  t o d a y  h a s  b e e n  
i n t r o d u c e d  b y  the R u l e s  C o m m i t t e e  in b o t h  the H o u s e  a n d  the 
S e n a t e  as H B  343 a n d  SB 246. T h e  two b i l l s  a r e  i d e n t i c a l  in w h a t  
t h e y  do a n d  w e r e  i n t r o d u c e d  s i m u l t a n e o u s l y  for t h e  p u r p o s e  of 
c o n s i d e r a t i o n  by  b o t h  the H o u s e  a n d  S e n a t e  w i t h o u t  the n e c e s s i t y  
of g o i n g  t h r o u g h  o n e  a n d  then g o i n g  t h r o u g h  t h e  other. T h i s  is 
t h e  p r a c t i c e  t h e  c o d e  r e v i s i o n  c o m m i s s i o n  h a s  u s e d  for the p a s t  
s e v e r a l  y e a r s  to e x p e d i t e  c o n s i d e r a t i o n  of the bill. M y s e l f ,  as 
c n a i r m a n ,  a n d  J e r r y  K u r t z  w h o  r e p r e s e n t s  the A l a s k a  B a r  
A s s o c i a t i o n  h a v e  b e e n  p r e s e n t  on t h e  c o m m i s s i o n  d u r i n g  t h e  e n t i r e



p e r i o d  of t i m e  t h e  c o r p o r a t i o n s  b i l l  h a s  b e e n  c o n s i d e r e d  a n d  
w o r k e d  on, a n d  w e  a l o n g  w i t h  w i t h  o t h e r  m e m b e r s  of our s t a f f  a n d  
o t h e r  c o m m i s s i o n e r s  a r e  m o s t  a n x i o u s  to m e e t  w i t h  y o u  or y o u r  
s t a f f  to f u r t h e r  e x p l a i n  t h e  b i l l  i t s e l f .  It ' s  a v e r y  l a r g e
b i l l ;  i t ' s  c o m p l i c a t e d ;  i t  is a s o p h i s t i c a t e d  bill. It
d e t e r m i n e s .all of t h e  a r e a s  of r e s p o n s i b i l i t y  w h i c h  a r e  t a k e n  on 
w h e n  a c o m p a n y  s e e k s  a c o r p o r a t e  c h a r t e r  a n d  s e e k s  a p r i v i l e g e  
c o n f e r r e d  by  the S t a t e  of A l a s k a .  W e  h a v e  w i t h  us t o d a y  P r o f e s s o r  
D a n i e l  F e s s l e r .  He is a p r o f e s s o r  of l a w  at  the U n i v e r s i t y  of 
D a v i s ,  C a l i f o r r i a ,  w h o  h a s  b e e n  the c o n s u l t a n t  on t h i s  bi l l  s i n c e  
its i n c e p t i o n  a n d  is o n e  of t h e  r e c o g n i z e d  a u t h o r i t i e s  on 
c o r p o r a t e  l a w  in t h e  U n i t e d  S t a t e s .  H e  w i l l  g i v e  y o u  a t h u m b n a i l  
s k e t c h  of t h i s  b i l l  a n d  a t t e m p t  to a n s w e r  a n y  q u e s t i o n s  t h a t  y o u  
m a y  h a v e  c o n c e r n i n g  t h e  s p e c i f i c  t e c h n i c a l  a s p e c t s  of the b i ll. 
T h e  b i l l  w a s  the r e s u l t  cf c o n c e r n  o n  t h e  p a r t  of m e m b e r s  of the 
c o d e  c o m m i s s i o n ,  b o t h  in p r i v a t e  p r a c t i c e  a n d  in t h e  o t h e r  a r e a s  
r e p r e s e n t e d  by  t h e  c o d e  c o m m i s s i o n ,  t h a t  s o m e  w o r k  n e e d e d  to be 
d o n e  b e c a u s e  the b a s i c  b i l l  h a d  b e en, as it w e r e ,  a n  o f f - t h e - r a c k  
b i l l  a d o p t e d  f r o m  O r e g o n  s t a t u t e s  a t  the t i m e  of s t a t e h o o d .  
W h e t h e r  or n o t  it w a s  a p p r o p r i a t e  to A l a s k a  e v e n  a t  t h e  t i m e  it 
w a s  a d o p t e d  l e a v e s  s o m e  q u e s t i o n .  C e r t a i n l y  the e x i s t i n g  l a w  
d o e s  n o t  in  a n y  r e s p e c t  r e a l l y  m e e t  t h e  n e e d s  of A l a s k a n s  for 
i n c o r p o r a t i o n .  T h e  n e w  bj.ll a t t e m p t s  to set o u t  a n d  d e f i n e  a l l
t h e  r e l a t i o n s h i p s  b e t w e e n  t h e  v a r i o u s  p r i n c i p a l s  or p l a y e r s  in
the c o r p o r a t e  s t a t u s .  So t h a t  o n e  n e e d  on l y  lo o k  a t  t h i s  b i l l  to 
d e t e r m i n e  h o w  y o u  b e c o m e  a c o r p o r a t i o n ;  h e w  y o u  a c t  a s  a 
c o r p o r a t i o n ;  h o w  y o u  t e r m i n a t e  as a c o r p o r a t i o n .  T h e  bil.l t h a t ' s  
p r e s e n t l y  b e f o r e  t h i s  c o m m i t t e e  w a s  i n t r o d u c e d ,  I b e l i e v e ,  on 
A p r i l  f, 1.903, S i n c e  t h a t  time, so m a  c h a n g e s  h a v e  b o o n  m a d e  a s  a 
r e s u l t  of p u b l i c  h e a r i n g s  h e l d  by t h e  c o d e  r e v i s i o n  c o m m i s s i o n  
a n d  i n p u t  f r o m  v a r i o u s  d i f f e r e n t  o r g a n i z a t i o n s  c o n c e r n i n g  s o m e  of 
the s p e c i f i c  f e a t u r e s  of t h e  b i ll. A n d  as  a r e s u l t ,  the c o d e  
c o m m i s s i o n  vat 1.1 b o  m a k i n g  a c m e  r e c o m m e n d a t i o n s  for c h a n g e s  to the 
c o m m i t t e e s  c o n s i d e r i n g  t h i s  b i ll. T h e  w o r k  on s e c t i o n s ,  w r i t t e n  
c o m m e n t s  to the b i l l  a n d  r e q u e s t s  t h a t  c e r t a i n  c h a n g e s  be m a d e .  
T h e s e  c h a n g e s  a d d r e s s  c o n c e r n s  r a i s e d  b y  A l a s k a  A i r l i n e s ,  o n e  of 
p r o b a b l y  the s t a t e ' s  l a r g e s t  c o r p o r a t i o n s ,  a s p e c i a l  s u b c o m m i t t e e  
of t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  t h a t  h a s  w o r k e d  'or q u i t e  
s o m e  t i m e  w i t h  t h e  c o d e  c o m m i s s i o n ,  h a s  g r a c i o u s l y ,  g e n e r o u s l y  
p r o v i d e d  i t s  ov/n t i m e  a n d  e x p e r t i s e  a n d  its l e g a l  s t a f f  in 
v a r i o u s  of the c o r p o r a t i o n s  a n d  h a s  p r o v i d e d  us w i t h  s o m e  g o o d  
a n d  n e e d e d  a m e n d m e n t s  to t h e  b i ll. T h o s e ,  too, w i l l  be 
e n t e r t a i n e d .  W e  a l s o  h a v e  w o r k e d  v e r y  c l o s e l y  w i t h  tlr. W i l l i s  
K i r k p a t r i c k ,  d e p u t y  d i r e c t o r  of c o r p o r a t i o n s  in the C o m m i s s i o n e r  
of C o m m e r c e  o f f i c e .  Arid he, too, h a s  r e c o m m e n d e d  s o m e  c h a n g e s  
t h a t  if m a d e  w i l l  r e d u c e  a n y  f i n a n c i a l  i m p a c t  on h i s  o f f i c e .  S o  
t h a t  it w a s  t h e  i n t e n t  of t h e  c o m m i s s i o n  to drcift a b i l l  t h a t  
w o u l d  h a v e  no f i n a n c i a l  i m p a c t  on t h e  C o m m i s s i o n e r  of C o m m e r c e  
o f f i c e  or the d i r e c t o r  of c o r p o r a t i o n s .  S o  y o u  w i l l  be g e t t i n g  
s o m e  r e c o m m e n d a t i o n s  for. a m e n d m e n t s  p u r s u a n t  to our d i s c u s s i o n s  
a n d  the e x c h a n g e  of i d e a s  of A l a s k a  A i r l i n e s ,  the C o m m i s s i o n e r  of
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C o m m e r c e  a n d  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e ' s  s u b c o m m i t t e e .  I 
t h i n k  w i t h o u t  f u r t h e r  a d o  I ' l l  a s k  P r o f e s s o r  D a n i e l  F e s s l e r  to 
c o m e  u p  a n d  g i v e  y o u  a b r i e f  s u m m a r y ,  an  o v e r v i e w  of v h a t  the 
b i l l  d oes. If t h e r e  a r e  any q u e s t i o n s ,  w e  a l s o  h a v e  s i g n e d  u p  as 
w i t n e s s e s ,  C o m m i s s i o n e r  J e r r y  K u r t z ,  F r e d  B r o w n  to p r o v i d e  
a d d i t i o n a l  t e s t i m o n y  or c o m m e n t s  or, in t h e  e v e n t  y o u  h a v e  s o m e  
q u e s t i o n s ,  w e ' l l  do our b e s t  to a n s w e r  t h e m  for you. T h a n k  you.

C O W D E R Y :  T h a n k  yo u .  I'd l i k e  to n o t e  t h a t  S e n a t o r  is 
p r e s e n t .  A n d  at t h i s  time, I'd l i k e  to h a v e  J o h n  A b b o t t  . . . 
t h e n  t h e  n e x t  o n e  up is . . .

R O D E Y :  R a t h e r  t h a n  i n v i t e  a n y  c o m m e n t s ,  I t h i n k  t h a t  
P r o f e s s o r  F e s s l e r  can do a b e t t e r  j o b  of e x p l a i n i n g  the m a t e r i a l  
t h a n  a n y b o d y  e l s e  I know. Mr. C h a i r m a n ,  I ' m  the S e n a t e  m e m b e r  of
t h e  c o d e  r e v i s i o n  c o m m i s s i o n ,  a n d  the c o d e  h a s  l a b o r e d  long a n d
h a rd, p a r t i c u l a r l y  P r o f e s s o r  F e s s l e r  a n d  C h a i r m a n  A b b o t t  on th i s  
p a r t i c u l a r  l e g i s l a t i o n .  A n d  T. t h i n k  it is w o r t h y  of t h e
c o m m i t t e e ' s  v e r y  s e r i o u s  c o n s i d e r a t i o n .  It is in f i n a l  form, but 
it  is v e r y  ne a r  p a s s a g e .

F E S S L E R :  G e n t l e m e n ,  I am a s c h o o l  t e a c h e r  at the
U n i v e r s i t y  of C a l i f o r n i a  at Davis. A n d  the s u b j e c t s  t h a t  I t e a c h  
a r e  c o n t r a c t s  a n d  c o r p o r a t i o n s .  F o u r  y e a r s  a g o  I w a s  a p p r o a c h e d  
b y  the c o m m i s s i o n  a n d  a s k e d  if I w o u l d  b e  i n t e r e s t e d  in s e r v i n g  
a s  a c o n s u l t a n t  to f i r s t  s u r v e y  t h e  c o n t e n t  of e x i s t i n g  A l a s k a  
s t a t u t o r y  l a w  in t h e  b u s i n e s s  fi e l d ,  a n d  t h e n  w o r k  w i t h  the 
c o m m i s s i o n  s h o u l d  it d e t e r m i n e  t h a t  t h e r e  w a s  n e e d  for r e v i s i o n .  
T h e  s u r v e y  of e x i s t i n g  A l a s k a  l a w  w a s  u n d e r t a k e n ,  a n d  the 
c o n c l u s i o n  w a s  a r r i v e d  a t  t h a t  the e x i s t i n g  A l a s k a  l a w  w a s  n o t  
t h e  l a w  t h a t  the s t a t e  w o u l d  most' l i k e  t o  h a v e  its c i t i z e n s  
f u n c t i o n i n g  un d e r .  T h e  l a w  t h a t  w e  c u r r e n t l y  h a v e  in A l a s k a  w a s  
a d o p t e d  by the l e g i s l a t u r e ,  the f i r s t  .legislature a f t e r  
s t a t e h o o d ,  b y  a d o p t i n g  t h e  then A l a s k a ,  e x c u s e  me, the then 
c o n t e n t  of the O r e g o n  c o r p o r a t i o n  lav;. T h e  O r e g o n  c o r p o r a t i o n s  
l a w  in tu r n  w a s  t a k e n  f r o m  s o m e t h i n g  c a l l e d  the M o d e l  B u s i n e s s  
C o r p o r a t i o n  Act, w h i c h  a c t  w a s  p u t  o u t  by the B u s i n e s s  L a w  
S e c t i o n  of the A m e r i c a n  Bar A s s o c a t i o n  in the e a r l y  1 9 5 0 ' s .  By 
t h e  t i m e  A l a s k a  a d o p t e d  the O r e g o n  Law, t h e  O r e g o n  l e g i s l a t u r e  
w a s  on the v e r g e  of c h a n g i n g  it. A n d ,  s u b s e q u e n t l y ,  the O r e g o n  
l e g i s l a t u r e  h a s  c h a n g e d  m u c h  of t h e  c o n t e n t  of t h e  law. So, a n d  
t h i s  is b e c a u s e  t h e  m o d e l  act, w h i c h  w a s  t h e  b a s i s  of the O r e g o n  
l a w  a n d  th e n  b e c a m e  the b a s i s  of our s o r t  of s t e p c h i l d  h a s  b e e n  
in t h e  p r o c e s s  of e v o l u t i o n .  T h e  c o m m i s s i o n  a l s o  n o t e d  that in 
the i n t e r v e n i n g  near q u a r t e r  of a c e n t u r y ,  t h a t  t h e r e  h a v e  b e e n  
s i g n i f i c a n t  c h a n g e s  in corporar.e law in t h r e e  of the m o s t  
c r i t i c a l  j u r i s d i c t i o n s  to w h i c h  o t h e r  s t a t e s  g e n e r a l l y  lo o k  for 
g u i d a n c e .  A n d  t h a t  is t h a t  N e w  Y o r k  h a d  r e w r i t t e n  its 
c o r p o r a t i o n s  .1 a w s  in t h e  1 at:e 1960' s ; Ca 1 if or nia under took a 
s i m i l a r  p r o j e c t  in w h i c h  I w a s  i n v o l v e d  on the w o r k i n g  c o m m i t t e e  
w i t h  the l e g i s l a t u r e  in t h e  niid-19/C's. A n d  f i n a l l y  the m o d e l
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a c t  i t s e l f  h a s  b e e n  r e c a l l e d  a n d  is in the p r o c e s s  of a 
t h r e e - y e a r  s t u d y  in w h i c h  a c o u p l e  of y e a r s  f r o m  n o w  w i l l  r e s u l t  
in f u r t h e r  r e c o m m e n d a t i o n s .  So t h e r e  h a v e  b e e n  c h a n g e s  w i t h  
r e g a r d  to the t h e o r e t i c a l  b a s i c  of t h e  lav/. F u r t h e r ,  t h e r e  a r e  
c h a n g e s  in A l a s k a  in a q u a r t e r  of a c e n t u r y .  C h a n g e s  w h i c h  
s u g g e s t e d  t h a t  it m i g h t  b e  t i m e  for t h e  S t a t e  of A l a s k a  to h a v e  a 
c o r p o r a t i o n  law t h a t  is a p r o d u c t  of its o w n  d e l i b e r a t e  c r e a t i o n ,  
r a t h e r  t h a n  s o m e t h i n g  b o r r o w e d  f r o m  e l s e w h e r e .  T h e  r e s u l t  of 
t h i s  f o u r - y e a r  e f f o r t  is t h e  b i l l  w h i c h  y o u  h a v e  in  f r o n t  of 
yo u .  A n d  w i t h  t h e  e x c e p t i o n  of s o m e  m i n o r  a m e n d m e n t s  w h i c h  
r e s u l t e d  in f i n a l  m e e t i n g s  w i t h  r e p r e s e n t a t i v e s  of the A l a s k a  
F e d e r a t i o n  of N a t i v e s  s u b c o m m i t t e e  a n d  v a r i o u s  o t h e r  p r i v a t e  
p a r t i e s  w h o  h a v e  t e s t i f i e d  b e f o r e  t h e  c o m m i s s i o n  t h a t  the b i l l  
w h i c h  the c o m m i s s i o n  is s e e k i n g  y o u r  l e g i s l a t i v e  a p p r o v a l  a n d  
e n a c t m e n t  is n o w  in f i n a l  f o rm. In a d d i t i o n  to t h e  bill, the 
c o m m i s s i o n  h a s  p r e p a r e d  v e r y  l e n g t h y  c o m m e n t a r i e s , T h e s e  
c o m m e n t a r i e s ,  h o p e f u l l y ,  a r e  d e s i g n e d  t o  e x p l a i n  t o  m e m b e r s  of 
b o t h  t h e  H o u s e  a n d  S e n a t e  the o r i g i n  of ea c h  a n d  e v e r y  p r o v i s i o n  
of the act, to s h a r e  the v a l u e  j u d g m e n t s  w h i c h  c a u s e d  t h e  m e m b e r s  
of t h e  c o d e  r e v i s i o n  c o m m i s s i o n  to r e c o m m e n d  t h a t  p a r t i c u l a r  
c o n t e n t ,  to d i s c l o s e  to y o u  to the e x t e n t  t h a t  the s t a t u t e  is 
b o r r o w e d  or m o d i f i e d  f r o m  s t a t u t o r y  l a w  in o t h e r  j u r i s d i c t i o n s  
t h e  s p e c i f i c  g e n e s i s  of the law, a n d  t h e n  to s t a t e  w h a t  c h a n g e  
w o u l d  be m a d e  in e x i s t i n g  A l a s k a  l a w  w e r e  the l e g i s l a t u r e  to 
a d o p t  t h i s  bill. In a d d i t i o n ,  your s t a f f s  w i l l  be f u r n i s h e d ,  a n d  
t h e  m e m b e r s  w i l l  be  i n v i t e d ,  to w o r k  w i t h  a n o t h e r  d o c u m e n t .  I 

a p o l o g i z e  for t h e  p r o d i g i o u s  s i z e  of t h e s e  d o c u m e n t s ,  b u t  t h i s  
d o c u m e n t  is u s e f u l  in t h a t  if a n  i n d i v i d u a l  is f a m i l i a r  w i t h  t h e  
p r o v i s i o n  of e x i s t i n g  A l a s k a  law, t h i s  w o r k s  b a c k w a r d s  f r o m  
e x i s t i n g  A l a s k a  law, s e c t i o n  by s e c t i o n ,  a n d  s h o w s  h o w  t h a t  
p r o v i s i o n  w o u l d  f a r e  s h o u l d  t h i s  p a r t i c u l a r  b i l l  be a d o p t e d .  No 
t h o s e  s t u d y  a i d s  h o p e f u l l y  w i l l  b e  u s e f u l  to s t a f f s  a n d  w i l l  be 
u s e f u l  to the v a r i o u s  c o m m i t t e e s  of the l e g i s l a t u r e .  W h a t  I h a d  
h o p e d  to do t h i s  m o r n i n g  w a s  to s h a r e  w i t h  y o u  so m e  of t h e  v a l u e  
j u d g m e n t s  w h i c h  the c o m m i s s i o n  h a s  m a d e  a n d  w h i c h  a r e  e m b o d i e d  .in 
the m u l t i p l e  p r o v i s i o n s  of t h i s  act. O n e  of the m a j o r  
d i s a d v a n t a g e s  of: e x i s t i n g  A l a s k a  l a w  is t h a t  if a n  i n d i v i d u a l  
w e r e  to pi c k  it u p  s e e k i n g  to k n o w  t h e  c o n t e n t  of t h e  law t h e  
i n d i v i d u a l  m i g h t  f o l l o w ,  e x i s t i n g  A l a s k a  c o r p o r a t e  l a w  is t o t a l l y  
d i s o r g a n i z e d .  P r o v i s i o n s  w h i c h  m a y  r e l a t e  or s u r r o u n d  the 
p r o b l e m  a r e  s c a t t e r e d  t h r o u g h o u t  the b i ll. O n e  of t h e  i n i t i a l  
i m p r e s s i o n s  t h a t  y o u  w i l l  g a i n  f r o m  l o o k i n g  at  th i s  b i l l  is t h a t  
it is v e r y  t i g h t l y  o r g a n i z e d ,  it is o r g a n i z e d  by m a j o r  t o p i c a l  
s e c t i o n s  w i t h  t h e  h o p e  t h a t  if an  i n d i v i d u a l  h a s  a p r o b l e m  w i t h  
the f o r m a t i o n  of a c o r p o r a t i o n ,  all p r o v i s i o n s  of t h e  act t h a t  
d e a l  w i t h  c o r p o r a t e  f o r m a t i o n  w i l l  b e  f o u n d  in A r t i c l e  3. If the 
i s s u e  r e l a t e s  to c o r p o r a t e  f i n a n c e ,  A r t i c l e  4 c o n t a i n s  a l l  the 
r e l e v a n t  law. Ho that, in e s s e n c e ,  t h e  c o m m i s s i o n  d i r e c t e d  m e  to 
ciraft the v a l u e  j u d g m e n t s  w h i c h  it h a d  m a d e  v e r y  m u c h  in the f o r m  
of a c o o k b o o k ,  b u t  h o p e f u l l y  g e t t i n g  t h e  i n g r e d i e n t s  in the r i g h t  
o r d e r  so t h a t  it s h o u l d  be s o m e t h i n g  w h i c h  an i n d i v i d u a l ,  w h e t h e r



a l a y p e r s o n  or a p r a c t i t i o n e r  d e s i r o u s  cf k n o w i n g  t h e  c o n t e n t  of 
th e  law, w i l l  b e  a b l e  to f i n d  it. A n d  o n c e  in the r i g h t  srca, 
w i l l  f i n d  a l l  of the r e l a t e d  p r o v i s i o n s  o f  the s t a t u t e  ra t h e r  
t h a n  h a v e  t h e m  l y i n g  a r o u n d  in l a n d  m i n e s  s o m e  25 to 30 c r e d i t  
p a g e s  l a t e r ,  w h i c h  is the r a t h e r  d u b i o u s  d i s t i n c t i o n  of the 
c u r r e n t  p r o v i s i o n s  of c h a p t e r  5, T i t l e  10. Nov; t h e  a r e a s  w h e r e i n  
s i g n i f i c a n t  v a l u e  j u d g m e n t s  a r e  f o u n d  w o u l d  be A r t i c l e  3 w h i c h  
d e a l s  w i t h  t h e  f o r m a t i o n  of a c o r p o r a t i o n .  H o m e  s t a t e s  l i k e  
C a l i f o r n i a  h a v e  a t t e m p t e d  to s a y  t h a t  if y o u  a r e  g o i n g  to f o r m  a 
c o r p o r a t i o n  in C a l i f o r n i a ,  c e r t a i n  m a j o r  v a l u e  j u d g m e n t s  h a v e  
b e e n  m a d e  by  t h e  l e g i s l a t u r e .  A n d  the p r i c e  for f o r m i n g  a 
c o r p o r a t i o n  i n  C a l i f o r n i a  is t h a t  y o u  c o m p l y  w i t h  t h e  v a l u e  
j u d g m e n t s .  T h e y  w o u l d  i n c l u d e  s u c h  t h i n g s  as the r e q u i r e m e n t  
t h a t  t h e r e  be c u m u l a t i v e  v o t i n g  for s h a r e h o l d e r s ;  t h a t  the b o a r d  
c a n n o t  be c l a s s i f i e d ;  t h a t  the d i r e c t o r s  c a n  o n l y  s e r v e  o n e - y e a r  
ter m s .  C a l i f o r n i a  is a s t a t u t e  w h i c h  is v e r y  p r e g n a n t  w i t h  v a l u e  
j u d g m e n t s  t h a t  s o r t  of te l l  c i t i z e n s  t h i s  is the o n l y  w a y  w e  are 
g o i n g  to p e r m i t  it to b e  clone. N o w  t h e  r e a s o n  t h a t  th i s  s t a t u t e  
d o e s  n o t  do t h a t  is f i r s t  t h e r e  w a s  a f u n d a m e n t a l  p h i l o s o p h i c a l  
d i s a g r e e m e n t  t h a t  the S t a t e  of A l a s k a  s h o u l d  b e  in t h e  b u s i n e s s  
of m a k i n g  v a l u e  j u d g m e n t s  a b o u t  h o w  p e o p l e  w h o  e n t e r  in the 
c o r p o r a t e  f o r m  o u g h t  to b e h a v e .  T h e  v a l u e  j u d g m e n t  w h i c h  took 
p r e c e d e n c e  ov e r  t h a t  w a s  t h a t  p e o p l e  s h o u l d  be .Informed by 
r e a d i n g  the s t a t u t e  w h a t  the p o s s i b i l i t i e s  are. A n d  t h a t  th e y  
s h o u l d  be a l l o w e d ,  k n o w i n g  w h a t  the p o s s i b i l i t i e s  are, to m a k e  
t h e i r  o w n  d e c i s i o n s  a s  to w h e t h e r  t h e r e  w i l l  be c u m u l a t i v e  
v o t i n g ;  h o w  l a r g e  a b o a r d  t h e y  w i l l  h a v e ;  w h e t h e r  t h e y  w i l l
c l a s s i f y  t h e  b o a r d ;  w h e t h e r  the b o a r d  w i l l  h a v e  t e r m s  t h a t  e x c e e d  
o n e  y e ar. B u t  t h a t  t h o s e  v a l u e  j u d g m e n t s  s h o u l d  be l a y e d  out, 
a n d  t h e y  a r e  l a y e d  o u t  in A r t i c l e  3 in a m a n n e r  w h i c h  an 
i n d i v i d u a l  d e t e r m i n i n g  to f o r m  a c o r p o r a t i o n  can q u i c k l y  s e e  th a t  
t h e s e  a r e  t h e  b a s i c  t h i n g s  w i t h  w h i c h  the i n d i v i d u a l s  d e s i r o u s  of 
e n t e r i n g  t h i s  a s s o c i a t i o n  s h o u l d  c o m e  t o  s o m e  a g r e e m e n t .  
F u r t h e r ,  t h e r e  is the a d v a n t a g e  th a t  w e  say t h a t  if y o u  a r e  g o i n g  
t o  m a k e  t h e s e  f u n d a m e n t a l  d e c i s i o n s ,  you m u s t  p u t  t h e m  in the 
a r t i c l e s  of i n c o r p o r a t i o n .  H o  that, if a p e r s o n  w h o  is a
p o t e n t i a l  i n v e s t o r  d e s i r i n g  t o  k n o w  w h a t  the l a y  of the l a n d  is 
f o r  XYZ c o r p o r a t i o n  n e e d  on l y  o b t a i n  a c o p y  of th a r t i c l e s  of 
X Y Z  c o r p o r a t i o n ,  a n d  t h a t  i n d i v i d u a l  w i l l  h a v e  a d e f i n i t i v e  
s t a t e m e n t  of t h e  b a s i c  v a l u e  j u d g m e n t s  w h i c h  c i t i z e n s  f o r m i n g  
t h a t  c o r p o r a t i o n  h a v e  m a d e .  A n d  t h e r e  is a f u r t h e r  p r o b l e m ,  
while; C a l i f o r n i a  h a s  a t t e m p t e d  to m a k e  v a l u e  j u d g m e n t s  a n d  i m p o s e  
t h e m  o n  c i t i z e n s ,  the s c a n d a l  is t h a t  p e o p l e  t h e n  s i m p l y  l e a v e  
the s t a t e  a n d  f o r e i g n  i n c o r p o r a t e .  T h e y  c o m a  b a c k  as O r e g o n  
c o r p o r a t i o n s .  T h e y  c o m e  b a c k  a c r o s s  the s t a t e  .line as N e v a d a
c o r p o r a t i o n s .  A n d  so it w a s  d e e m e d  t h a t  t h i s  w a s  p r o b a b l y  not 
th e  be s t  t h i n g  to  a t t e m p t ,  a n d  t h a t  the a t t e m p t  in u'he s t a t e
t h a t ' s  p u r s u i n g  i t  .isn't w o r k i n g .  So  in t h a t  r e s p e c t ,  a l t h o u g h  
y o u ' l l  see the C a l i f o r n i a  c o r p o r a t i o n  c o d e  h a s  h a d  a s i g n i f i c a n t  
i m p a c t  on m a n y  of the p r o v i s i o n s  of t h i s  r o c o m m o n d e c ‘1 legislation;, 
the b a s i c  t h ing t h a t  the C a l i f o r n i a  c o r p o r a t i o n  c o d e  is k n o w n  to,;
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