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D e a r  R e p r e s e n t a t i v e  A d a m s :

Yo u  h a v e  r e q u e s t e d  o u r  o p i n i o n  w h e t h e r  c o n s t r u c t i o n  
c o n t r a c t s  m a d e  b y  n o n - g o v e r n m e n t a l  e n t i t i e s  w h i c h  are f i n a n c e d  by 
s t a t e - f u n d e d  g r a n t s  are s u b j e c t  to the p r o v i s i o n s  of the L i t t l e  
D a v i s - B a c o n  A c t  (AS 36.05) r e g a r d i n g  p a y m e n t  of p r e v a i l i n g  w a g e s  
to e m p l o y e e s  w o r k i n g  on p u b l i c  c onstr u c t i o n .  Y o u  cite examples 
o f  g rants m a d e  f o r  a day ca re center, a " huma n s e r v i c e s  complex," 
a n d  a p u b l i c  w o r k s  f a c i l i t y .  T h e s e  g rants w e r e  m a d e  b y  a p p r o p r i­
ations i n  w h i c h  the g r a n t e e s  w e r e  s p e c i f i c a l l y  desi gn a t e d .  In 
e a c h  case the g r a n t e e  is a p r i v a t e  n o n - p r o f i t  corpor a t i o n .

The g r a n t s  to w h i c h  y o u  r e f e r  are c o m m o n l y  k n o w n  as 
d e s i g n a t e d  ’gr a n t s  and are g o v e r n e d  by the p r o v i s i o n s  of AS o7.- 
05.316 (Grants to N a m e d  R e c i p i e n t s ) .  A n o t h e r  c a t e g o r y  of d e s i g­
n a t e d  g r a n t  w h i c h  is used to c o n s t r u c t  c a p i t a l  i m p r o v e m e n t s  in 
u n i n c o r p o r a t e d  c o m m u n i t i e s  is an U n i n c o r p o r a t e d  C o m m u n i t y  Grant 
u n d e r  A S  3 7 . 0 5 . 3 1 7 .  B e c a u s e  an u n i n c o r p o r a t e d  c o m m u n i t y  is n o t  a 
legal e n t i t y  a n d  t h e r e f o r e  lac)o the c a p a c i t y  to r e c e i v e  a nd a d­
m i n i s t e r  a g r a n t  of p u b l i c  funds, AS 3 7 . 0 5 . 3 1 7 ( 2 )  a u t h o r i z e s  the 
D e p a r t m e n t  of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  to m a k e  the gr ant to 
a p r i v a t e  n o n - p r o f i t  c o r p o r a t i o n  or f e d e r a l l y  r e c o g n i z e d  tribal 
c o u n c i l  w h i c h  is r e p r e s e n t a t i v e  of the u n i n c o r p o r a t e d  community. 
W e  r e c e n t l y  e x p r e s s e d  our v i e w  that c o n s t r u c t i o n  c o n t r a c t e d  out 
b y  such an o r g a n i z a t i o n  for an u n i n c o r p o r a t e d  c o m m u n i t y  w i t h  
g rant funds p r o v i d e d  b y  the state u n d e r  AS 3 7 . 0 5 . 3 1 7  is subject 
to the p r o v i s i o n s  of the L i t t l e  D a v i s - B a c o n  Act. 1982 Inf. Op.
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A.tt'y Gen. (Octob er 5) 1/ A  t h i r d  c a t e g o r y  of grants, Grants to
M u n i c i p a l i t i e s  u n d e r  A S  3 7 . 0 5 . 3 1 5 ,  p r o v i d e s  state  f u n d s  for a 
v a r i e t y  o f  local p r o j e c t s  and a c t i v i t i e s  d i r e c t l y  to e s t a b l i s h e d  
p o l i t i c a l  s u b d i v i s i o n s  of the state. T h e  r e q u i r e m e n t s  of L i t t l e  
D a v i s - B a c o n  c l e a r l y  a p p l y  to c o n s t r u c t i o n  p r o j e c t s  c o n t r a c t e d  out 
u n d e i  t h o s e  grants.

Y o u  n o w  a s k  w h e t h e r  c o n s t r u c t i o n  c o n t r a c t e d  out b y  n o n­
g o v e r n m e n t a l  e n t i t i e s  w i t h  g r a n t s  m a d e  u n d e r  AS 3 7 . 0 5 . 3 1 6  are 
a l s o  s u b j e c t  to t h a t  Act. W e  c o n c l u d e  t h a t  the a n s w e r  to your 
q u e s t i o n  w i l l  d e p e n d  u p o n  t h e  n a t u r e  of the p a r t i c u l a r  p r o j e c t  
b e i n g  c a r r i e d  out b y  the g r a n t e e .  If the p r o j e c t  or i m p r o v e m e n t  

• i n v o l v e s  t h e  u n d e r t a k i n g  or p r o v i s i o n  o f  t r a d i t i o n a l  g o v e r n m e n t  
f a c i l i t i e s ,  services, or a c t i v i t i e s  it is c o v e r e d  b y  the Act, 
d e s p i t e  t h e  n o n - g o v e r n m e n t a l  s t a t u s  of the e ntity c o n t r a c t i n g  out 
t h e  work. Ho wever, if the w o r k  c o n t r a c t e d  out is n o t  like that 
t r a d i t i o n a l l y  c a r r i e d  out or p r o v i d e d  b y  g o v e r n m e n t ,  it is not 
c o v e r e d  b y  L i t t l e  D a v i s - B a c o n .  In o r d e r  to define the line b e ­
t w e e n  t h o s e  p r o j e c t s  c o v e r e d  b y  the A c t  a n d  those w h i c h  are not, 
w e  r e c o m m e n d  the a d o p t i o n  by t he D e p a r t m e n t  of L a b o r  of r e g u l a­
ti o n s  s e t t i n g  out the s t a n d a r d s  a p p l i c a b l e  to d e t e r m i n i n g  w h e t h e r  
p r o j e c t s  u n d e r t a k e n  by a f f e c t e d  g r a n t e e s  w i l l  be c o n s i d e r e d  as 
c o v e r e d  or n o n - c o v e r e d .  . By a d o p t i n g  r e g u l a t i o n s  the d e p a r t m e n t  
w i l l  put t hose e n t i t i e s  on n o t i c e  of t h e i r  p o t e n t i a l  o b l i g a t i o n s  
u n d e r  the A c t  a n d  h e l p  a s s u r e  u n i f o r m  a n d  c o n s i s t e n t  d e t e r m i n a­
ti o n s  of c o v e r a g e  or n o n - c o v e r a g e .  O u r  r e a s o n i n g  follows.

•

T h e  f u n d a m e n t a l  r e q u i r e m e n t  of the L i t t l e  D a v i s - B a c o n  
A c t  is set out in AS 3 6 . 0 5 . 0 1 0  w h i c h  p r o v i d e s ,  in p e r t i n e n t  part, 
a s .f o l l o w s :

Sec. 36 .05 . 0 1 0 .  W A G E  R A T E S  OK P U B L I C  C O N­
STRUCTION. A  c o n t r a c t o r  or s u b c o n t r a c t o r  w h o  p e r­
forms w o r k  on p u b l i c  c o n s t r u c t i o n  in the state, as 
d e f i n e d  b y  A S  3 6 . 9 5 . 0 1 0 ( 3 ) ,  shall  pay n o t  less 
than the c u r r e n t  p r e v a i l i n g  w a g e s  for w o r k  of a 
si m i l a r  n a t u r e  in the r e g i o n  in w h i c h  the w o r k  is 
d o n e .

1/ We n o t e  that o u r  O c t o b e r  5, 1982 o p i n i o n  i n c o r r e c t l y  r e­
f e r r e d  to grants m a d e  u n d e r  A S  3 7 . 0 5 . 3 1 5 ,  w h i c h  deals w i t h  grants 
to o r g a n i z e d  m u n i c i p a l i t i e s .  This w a s  o b v i o u s l y  a t y p o g r a p h i c a l  
e r r o r  as the p r o b l e m  w h i c h  it a d d r e s s e d  i n v o l v e d  an U n i n c o r p o­
r a t e d  C o m m u n i t y  Grant, w h i c h  is c o v e r e d  by AS 37.05.317.
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" P u b l i c  c o n s t r u c t i o n "  is d e f i n e d  in AS 3 6 . 95.010(3) as follows:

(3) " p u b l i c  c o n s t r u c t i o n "  or " p u b l i c  w o r k s "  
m e a n s  the o n - s i t e  f i e l d  surveying, e r e c t i o n ,  r e­
h a b i l i t a t i o n ,  a l t e r a t i o n ,  e x t e n s i o n  or repair, 
i n c l u d i n g  p a i n t i n g  or r e d e c o r a t i n g  of b u i l d i n g s ,  
h i g h w a y s  or o t h e r  i m p r o v e m e n t s  to real p r o p e r t y  
u n d e r  c o n t r a c t  f o r  the state, a p o l i t i c a l  s u b­
d i v i s i o n  of the state, or a r e g i o n a l  s c h o o l  b o a r d  
w i t h  r e s p e c t  to an e d u c a t i o n a l  f a c i l i t y  u n d e r  AS 
1 4 . 0 8 . 1 6 1 ;

The a n s w e r  to y o u r  q u e s t i o n  e s s e n t i a l l y  r e v o l v e s  a r o u n d  w h e t h e r  
w o r k  c a r r i e d  o u t  w i t h  p u b l i c  funds b y  a d e s i g n a t e d  g r a n t e e  is 
" p u b l i c  c o n s t r u c t i o n "  w i t h i n  the m e a n i n g  and p u r p o s e  of the 
L i t t l e  D a v i s - B a c o n  Act. Thi s is a q u e s t i o n  w h i c h  has y e t  to be 
a d d r e s s e d  b y  t h e  A l a s k a  courts and, w h i l e  we b e l i e v e  the courts 
w o u l d  f o l l o w  the  a n a l y s i s  w h i c h  w e  a p p l y  here, w e  o b v i o u s l y  
c a n n o t  g u a r a n t e e  t h a t  our v i e w  w i l l  u l t i m a t e l y  b e  a d o p t e d  by 
them. 2/

In 1982, the A l a s k a  Supreme Court a d o p t e d  an e x p a n s i v e
v i e w  of the c o n c e p t  of " p u b l i c  c o n s t r u c t i o n "  u n d e r  L i t t l e  D a v i s -
Bacon. C i t y  a n d  B o r o u g h  of Sitka v. C o n s t r u c t i o n  arid G e n era l 
L a b o r e r s  L o c a l  9 4 2 , 644 P. 2d 227 (Alaska 1982) . In the Sitka
d e c i s i o n , the c o u r t  e x p r e s s l y  stated that " [ t ] h e  f u n d a m e n t a l  p u r­
pose  of L i t t l e  D a v i s - B a c o n  ’is to assure that e m p l o y e e s  e n g a g e d  in 
p u b l i c  c o n s t r u c t i o n  r e c e i v e  at least the p r e v a i l i n g  w a g e . "  It
w e n t  on to e m p h a s i z e  that " [ t )he focus of the act, quit:® clearly,
is t o  the b e n e f i t  of the employees, n o t  the c o n t r a c t i n g  p r i n c i­
pa l s . "  S i t k a , 644 P 2 d  at 232.

2/ It is p a r t i c u l a r l y  i m p o r t a n t  to k e e p  in m i n d  that our v i e w  
may or m a y  n o t  be a d o p t e d  by the courts w h ere, as here, the 
s t a t u t e s  w i t h  w h i c h  w e  deal create c e rtain r i g h t s  a n d  o b l i g a t i o n s  
on n o n - g o v e r n m e n t a l  t h i r d  p a r t i e s  (e.g., c o n t r a c t o r s  and workers) 
w h i c h ,  u n l i k e  state a g e n cie s, are not b o u n d  to a d h e r e  to the a d­
vic e  of t he A t t o r n e y  General. That p r e c i s e  s i t u a t i o n  arose in 
Ci t y  and B o r o u g h  of Sitka v. C o n s t r u c t i o n  and G e n e r a l  L a b o r e r s  
L o c a l  9/j2, 644 P. 2d 227 (Alaska 1982) w h e r e  the A l a s k a  Supreme 
C o u r t  e x p i e s s l y  r e j e c t e d  an e a r l i e r  w r i t t e n  d e t e r m i n a t i o n  by the 
A t t o r n e y  G e n e r a l ' s  O f f i c e  that the Act did n o t  a p p l y  to the facts 
of that case.
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In d e c i d i n g  t h a t  the c o n t r a c t  at issue in Sitka was 
s u b j e c t  to L i t t l e  D a v i s - B a c o n ,  the S u p r e m e  Court e x p r e s s l y  r e ­
j e c t e d  t h e  a r g u m e n t  that  it w a s  n o t  c o v e r e d  b e c a u s e  it w a s  n o t  in 
the f o r m  of a t r a d i t i o n a l  c o n s t r u c t i o n  contract. The City of 
S i t k a  h a d  a r g u e d  t h a t  the c o n t r a c t  s h o u l d  be v i e w e d  in i s o l a t i o n  
as a t i m b e r  sale c o n t r a c t ,  u n c o n n e c t e d  w i t h  the contract for the 
c o n s t r u c t i o n  of a dam, e v e n  t h o u g h  the t i mber  to be sold and 
c l e a r e d  u n d e r  that c o n t r a c t  w a s  to be r e m o v e d  in order to m a k e  
the site s u i t a b l e  f o r  c o n s t r u c t i o n  of the dam. The court r e f u s e d  
to f o l l o w  Sitka 's a r g u m e n t ,  h o w e v e r ,  s a y i n g  that to do so " u nduly 
e x a l t s  f o r m  o v e r  s u b s t a n c e . "  Sitka, 644 P 2 d  at 232.

S imila r l y ,  w e  b e l i e v e  that the court w o u l d  r e j e c t  the 
a p p l i c a t i o n  of r i g i d  t e s t s  w h i c h  w o u l d  only inquire w h e t h e r  a 
p a r t i c u l a r  p r o j e c t  w a s  o w n e d  by a g o v e r n m e n t a l  entity or w h e t h e r  
the p r o j e c t  w a s  b e i n g  c a r r i e d  out u n d e r  con tract w i t h  a g o v e r n­
m e n t a l  entity. 3/ C e r t a i n l y ,  in m o s t  situat i o n s  it is to be 
a n t i c i p a t e d  that 'a " p u b l i c  w o r k "  w i l l  be owned by a g o v e r n m e n t a l  
e n t i t y .  However, n o t h i n g  in L i t t l e  D a v i s - B a c o n  e x p r e s s l y  r e ­
q u i r e s  g o v e r n m e n t a l  o w n e r s h i p  of the project. W h i l e  o w n e r s h i p  
m a y  o f t e n  be i n d i c a t i v e  o f  the " p u b l i c "  n a t u r e  of a p a r t i c u l a r  
p r o j e c t ,  we do n o t  b e l i e v e  it is n e c e s s a r i l y  de terminative. 
S i m i l a r l y ,  the Act is n o t - l i m i t e d  to p r o j e c t s  u n d e r  contra ct w i t h  
the s t a t e  or a p o l i t i c a l  s u b d i v i s i o n .  In fact, the statute^ at 
AS 3 6 . 9 5 . 0 1 0 ( 3 )  e x p r e s s l y  d e f i n e s  " p u b l i c  c o n s t r u c t i o n "  as p r o­
j e c t s  u n d e r  c o n t r a c t  for the state or a p o l i t i c a l  subdivision , 
i n d i c a t i n g  that the l e g i s l a t u r e  c l e a r l y  h a d  in m i n d  a p p l i c a t i o n  
of a b r o a d e r  test f o r  L i t t l e  D a v i s - B a c o n  c o v erage than a simple 
m e c h a n i c a l  inqui ry i n t o  the status of the c o n t r a c t i n g  entity.

3) A  r i g i d  a p p l i c a t i o n  of s t r i c t  r u l e s  for d e t e r m i n r i g  w h e t h e r  
a p r o j e c t  is " p u b l i c  c o n s t r u c t i o n "  c o u l d  a ffor J the o p p o r t u n i t y  
to c i r c u m v e n t  or e v a d e  L i t t l e  D a v i s - B a c o n  sim/ly by f u n d i n g  c o n­
s t r u c t i o n  of p r o j e c t s  such as roads, fire halls, p o lice stations, 
or s c h o o l  b u i l d i n g s  t h r o u g h  d e s i g n a t e d  grants. We do not b e l i e v e  
our S u p r e m e  Court w o u l d  p e r m i t  such a result. "'While the i n g e­
n u i t y  of m a n  is a p p a r e n t l y  limit l e s s ,  the court has h e l d  w i t h  
u n v a r y i n g  r e g u l a r i t y  that one m a y  not do by i n d i r e c t i o n  w h a t  is 
f o r b i d d e n  d i r e c t l y . ' "  S h e l d o n  J a c k s o n  C o lleg e v. State, 599 P . 2d 
127, 132 (Alaska 1979), auotine, W o l m a n  v. Essex. 342 F . S n n n  3QQ 
415 (S.O. Ohio 1972).
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As in t h e  Sitka case, the test to be a p p l i e d  in d e t e r­
m i n i n g  w h e t h e r  a p a r t i c u l a r  p r o j e c t  is " p u b l i c  c o n s t r u c t i o n "  s u b­
ject  to the p r o v i s i o n s  of the Act is a f u n c t i o n a l  one w h i c h  
i n q u i r e s  i n t o  the n a t u r e  of the p r o j e c t  u n d e r  c o n t r a c t  a n d  its 
r e l a t i o n s h i p  to t h e  p u r p o s e s  of L i t t l e  D a v i s - B a c o n .  We b e l i e v e  
that test is one w h i c h  looks, a m o n g  o t h e r  things, to the n a t u r e  
of the p r o j e c t  i t s e l f  to d e t e r m i n e  w h e t h e r  it is the k i n d  of p r o­
jec t  or a c t i v i t y  w h i c h  is t r a d i t i o n a l l y  u n d e r t a k e n  by government. 
If it is, a n d  if p u b l i c  m o n i e s  are u t i l i s e d ,  the A c t  applies, 
i r r e s p e c t i v e  of q u e s t i o n s  of " o w n e r s h i p "  and c o n t r a c t o r  status.

W e  a r r i v e  at our c o n c l u s i o n  b a s e d  b o t h  on our r e ad ing
of t h e  S i t k a case and b e c a u s e  cf the s i m i l a r  a p p r o a c h  taken  by
the U.. S. D e p a r t m e n t  of L a b o r  in a p p l y i n g  the f e d e r a l  D a v i s - B a c o n  
Act (AO U.S.C. § 276a, et sea.). The d e f i n i t i o n  of "public 
b u i l d i n g "  or " p u b l i c  w o r k "  for p u r p o s e s  of the f e d e r a l  Act is set 
out at 29 C F R  § 3.2(h) a n d  p r o v ides, in p e r t i n e n t  part, as f o l­
lows :

(h) T h e  t e r m  " p u b l i c  b u i l d i n g "  or " p ublic 
w o r k "  i n c l u d e s  b u i l d i n g  or work, the c o n s t r u c t i o n ,  
p r o s e c u t i o n ,  compl e t i o n ,  or r e p a i r  of v ’. \ch, as 
de f i n e d  above, is c a r r i e d  on d i r e c t l y  by . „ ‘ho r i t y  
of or w i t h  funds of a F e d e r a l  a g e n c y  to s^.rve the 
i n t e r e s t  of the g e nera l p u b l i c  r e g a r d l e s s  of
w h e t h e r  t i tle t h e r e o f  is in a F e d e r a l  agency.

The A l a s k a  S u p r e m e  Cou rt e x p r e s s l y  s t a t e d  in Sit ka that, b e c a u s e  
L i t t l e  D a v i s - B a c o n  is m o d e l e d  a f t e r  the f e dera l A c t  and b e c a u s e  
the f e d e r a l  r e g u l a t i o n s  i m p l e m e n t i n g  that Act w e r e  a d o p t e d  before 
AS 3 6 . 9 5 . 0 1 0 ( 3 )  d e f i n i n g  " p ub lic c o n s t r u c t i o n "  b e c a m e  law in 
1972, it " w i l l  l o o k  to the federal r e g u l a t i o n s  c o n s t r u i n g  Davis- 
B a c o n  for a s s i s t a n c e  in i n t e r p r e t i n g  L i t t l e  D a v i s - B a c o n . "  Sitka 
at 231, n . 8.

The test w h i c h  xoe have  stated, w h i l e  r e l a t i v e l y  simple 
to set out, m a y  p r o v e  d i f f i c u l t  to a p p l y  to seme k i n d s  * of p r o­
jects. Obv iou s l y ,  some p r o j e c t s  such as roads, . i r p o r t s ,  sewers, 
m u n i c i p a l  b u i l d i n g s  and school b u i l d i n g s  are t r a d i t i o n a l l y  g o v­
er n m e n t a l  in nature. Others, such as c o n s t r u c t i o n  of w o m e n ' s  
shelters, day care centers, and a nimal shelters, w h i l e  s e r v i n g  a 
" p u b l i c  p u r p o se", 4/ h a v e  p r o bably n o t  t r a d i t i o n a l l y  b e e n  con-

4/ Of course, any e x p e n d i t u r e  of state funds, w h e t h e r  t h r o u g h  a 
g o v e r n m e n t a l  e n t i t y  or a p r i v a t e  o r g a n i z a t i o n  m u s t  be m a d e  for a 
"public p u r p o s e . "  A r t i c l e  IX, sec. 6, A l a s k a  C o n s t i t u t i o n .
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s t r u c t e c  b y  g o v e r n m e n t .  Howe ver, there w i l l  u n d o u b t e d l y  remain a 
" g r a y  area" of p r o j e c t s  w h i c h  cannot be r e a d i l y  c h a r a c t e r i z e d  as 
e i t h e r  g o v e r n m e n t a l  or n o n - g o v e r n m e n t a l  like h e a l t h  care f a c i l i­
ti e s  an d p o w e r  g e n e r a t i o n  and d i s t r i b u t i o n  facil ities. These 
k i n d s  of p r o j e c t s  are s o m e t i m e s  p r o v i d e d  b y  g o v e r n m e n t ,  sometimes 
b y  p r i v a t e  e n t i t i e s ,  and s o m e t i m e s  by b o t h  in the v e r y  same c o m­
m u n i t y .  In o r d e r  to c l a r i f y  the gray area and p r o v i d e  a b a s i s  
f o r  e n t i t i e s  w h o  r e c e i v e  d e s i g n a t e d  g ra nts and v-ho may t h e r efore 
b e  subject: to L i t t l e  D a v i s - B a c o n  to d e t e r m i n e  w h e t h e r  their p r o­
je c t  is s u b j e c t  to the r e q u i r e m e n t s  of the Act, w e  r e c o m m e n d  to 
t h e  D e p a r t m e n t  of Labor, by copy of this l e t t e r  to C o m m i s s i o n e r  
R o b i s o n ,  th at it a d o p t  r e g u l a t i o n s  s e t t i n g  out the k i n d s  of tests 
or  f a c t o r s  w h i c h  it w i l l  a p p l y  in e n f o r c i n g  the Act. 5/ By 
d o i n g  so, that d e p a r t m e n t  w i l l  a ssure  that d e s i g n a t e d  gra ntees 
h a v e  n o t i c e  of t h e i r  p o t e n t i a l  o b l i g a t i o n s  u n d e r  L i t t l e  D a v i s -  
B a c o n  and that d e t e r m i n a t i o n s  m a d e  by it are u n i f o r m l y  and c o n­
s i s t e n t l y  applied.

RV7L: v r b

cc: J i m  R o b i s o n
Coramis s i o n e r  
D e p a r t m e n t  of L a b o r

5/ The A l a s k a  S u p r e m e  Court e x p r e s s l y  a c k n o w l e d g e d  L a b o r ' s  
a u t h o r i t y ,  u n d e r  AS 3 6 . 0 5 . 0 3 0 ,  to d e t e r m i n e  w h e t h e r  a c o n t r a c t  is 
s u b j e c t  to L i t t l e  D a v i s - B a c o n  in S i t k a at 229. The k i n d s  of f a c­
tors w h i c h  m i g h t  be a p p l i e d  could i n c l u d e , a m o n g  others, u l t i m a t e  
o w n e r s h i p  of the facility, w h o  the i n t e n d e d  o p e r a t o r  a n d / o r  u s e r  
w i l l  be, and w h o  w i l l  b e a r  the costs of o p e r a t i n g  and m a i n t a i n i n g  
the facility.

If y o u  h a v e  any f u r t h e r  q u e s t i o n s  r e g a r d i n g  the scope 
of L i t t l e  D a v i s - B a c o n ,  p l e a s e  let us know.

S i n c e r e l y ,

R o n a l d  w. L o r e n s e n  
D e p u t y  A t t o r n e y  Gener al
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T h e  H o n o r a b l e  W a l t e r  R. F u r n a c e  

C h a i r m a n ,  E o u s e  L a b o r  and C o m m e r c e  C o m m i t t e e  

A l a s k a  State L e g i s l a t u r e  

P o u c h  V  (MS 3 1 0 0 )

J u n e a u ,  A K  9 9 8 1 1

RE: HB 331

D e a r  R e p r e s e n t a t i v e  Furnace:

T h e  A l a s k a  C h a p t e r ,  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  of A m e r i c a ,  Inc., 

s t r o n g l y  s u p p o r t s  the p a s s a g e  of H B  331- HB 331 c l a r i f i e s  e x i s t i n g  l a w  

to a s s u r e  that r e c i p i e n t s  of State pu bl i c  funds u t i l i z e  procedure;- a i m e d  

at p r e s e r v i n g  the free e n t e r p r i s e  system.

T h e  p r o p o s e d  a m e n d m e n t  to AS 3 7 .0 5  is q u i t e  simple. S e c t i o n  (a) i n s u r e s  

that r e c i p i e n t s  of p u b l i c  funds for the c o n s t r u c t i o n  or r e p a i r  of a n y  

p u b l i c  f a c i l i t y  must a d v e r t i s e  t h es e  p r o j e c t s  and m a k e  an a w a r d  to the 

l o w e s t  r e s p o n s i b l e  bidder. Two u n h e a l t h y  s i t u a t i o n s  are a v o i d e d  b y  

u t i l i z i n g  c o m p e t i t i v e  bids: (1 ) bia s  in the s e l e c t i o n  and a ward p r o c e s s

a n d  (2 ) force acco un t  work.

B i a s  o r  the a p p e a r a n c e  of b ias in public c o n t r a c t  a w a r d s  s h o u l d  be 

a v o i d e d ,  ""he u n i v e r s a l l y  a c c e p t e d  met h o d  of a s s u r i n g  that no c o l l u s i o n  

e x i s t s  b e t w e e n  the c o n t r a c t i n g  e n t i t y  and the c o n t r a c t o r  is the 

c o m p e t i t i v e  s e a l e d  bid process.

" F o r c e  A c c o u n t "  or "day labor" r e f e r s  to pu bl i c  w o r k s  c o n s t r u c t i o n  done 

by  a g o v e r n m e n t a l  b o d y  u s i n g p u b l i c  e m p l o y e e s  w i t h  e q u i p m e n t  p u r c h a s e d  

o r  r e n t e d  by that  body, as o p p o s e d  to a "hard d o ll a r "  c o n tr a c t .

A l a s k a  Chapter, A . G . C . , c o n t e n d s  that the p u b l i c  i n t e r e s t  is bes t  s e r v e d  

by the c o n t r a c t  m e t h o d  of c o n s t r u c t i o n .
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P r i v a t e  i n d u s t r y  is r e a d y  and w i l l i n g  to p r o v i d e  the public, s ec t o r  w i t h  

the se r v i c e s  it ne e ds ,  a n d  w i l l  do so at a c o m p e t i t i v e  price. T a x p a y e r s  

w i l l  b e n e f i t  from this h e a l t h y  c o m p e t i t i o n  b e c a u s e  their m a i n  i n t e r e s t  

is to save t a x  d o l l ar s ,  and to get the m a x i m u m  r e t u r n  for e v e r y  tax 

d o l l a r  invested. W h e n  g o v e r n m e n t  d e c i d e s  to p r o d u c e  its o w n  g o od s  and 

ser vi c e s ,  it not o n l y  p r e v e n t s  the priv a t e  s e c t o r  from e a r n i n g  

g o v e r n m e n t  do l lars, but it al s o  den i e s  i t s e l f  r e v e n u e  fro m  the taxes 

p r i v a c e  e n t e r p r i s e  m ust pay.

T h e  c o n t r a c t  m e t h o d  of c o n s t r u c t i o n  has n u m e r o u s  a d v a n t g e s .  It 

e s t a b l i s h e s  d e f i n i t e  c o s t s  b e f o r e  c o n s t r u c t i o n  begi n s ; it p r e s c r i b e s  a 

d a t e  for c o m p l e t i o n  of the work; it e n s u r e s  q u a l i t y  wovrkmanship and 

m a t e r i a l ;  and  it p r o v i d e s  c e n t r a l i z e d  r e s p o n s i b i l i t y  for the work.

T h e  q ua l i t y  of w o r k m a n s h i p  and m a t e r i a l s  is g u a r a n t e e d  b y  the c on t r a c t  

system. The m a t e r i a l s  w h i c h  go into the p r o j e c t  are p r e s c r i b e d  in 

d e t a i l  in the s p e c i f i c a t i o n s  and are s u b je c t  to the a p p r o v a l  of the 

o w n e r.  If, in the o w n e r ' s  o p i n i o n,  the w o r k m a n s h i p  or the m a t e r i a l s  are 

no t  as s pecified, th e  o w n e r  c a n  reject the w o r k  and o r d e r  it r e d o n e  at 

the c o n t r a c t o r ' s  expense.

It is also a p r a c t i c e  of m a n y  o w n e r s  to r e q u i r e  t hat the c o n t r a c t o r  

m a i n t a i n  the p r o j e c t  in good c o n d i t i o n  for a per i o d  of tim e  a f t e r  

c o m p l e t i o n .  It is, t h e r ef o r e ,  to the c o n t r a c t o r ' s  e c o n o m i c  i n t e r e s t  —  

a n d  to the m a i n t e n a n c 0 of his r e p u t a t i o n  —  t hat the q u a l i t y  of his w o r k  

m e a s u r e  up to the p r e s c r i b e d  s ta n d a r d s .

N o t  only d o e s  the p u b l i c  r e c e i v e  h i g h e r  q u a l i t y  c o n s t r u c t i o n  p r o j e c t s

w h e n  they ar e  c o nt r a c t e d  out, but the public also r e c e i v e s  m o r e  for its 

mo n e y .  T h r o u g h  l o n g  e x p e r i e n c e ,  c o n t r a c t o r s  b e c o m e  s p e c i a l i s t s  in one 

o r  m o r e  p a r t i c u l a r  fields of c o n s t r u c t i o n .  T h e y  k r e w  t h ei r  s o u r c e s  of 

s uppl y ;  t hey know the c a p a c i t y  of t h e i r  m a c h i n e s  and the c a p a b i l i t y  of 

t h e i r  personnel. W h a n  p r e p a r i n g  a bid, a c o n t r a c t o r ' s  c o m p e t i t i v e  

i n c e n t i v e  r e q u i r e s  that he g i v e  c o n s i d e r a b l e  t h o u g h t  to the p r o b l e m  of 

d e v i s i n g  the best and m o s t  e c o n o m i c a l  m a n n e r  of d o i n g  the work. His 

s p e c i a l i z e d  k n o w l e d g e  and e x p e r i e n c e  o b t a i n e d  in the m a r k e t p l a c e  h ave 

b e e n  s h a r p e n e d  and are i n s t r u m e n t a l  in sa vi n g  the t a x p a y e r  m o n e y  on the 

p r o j e c t .

T h e  c o n t r a c t  p r o v i d e s  that the proj e ct  be c o m p l e t e d  on a p r e s c r i b e d  

date. The c o n t r a c t o r  ca n n o t  r e c e i v e  final p a y m e n t  or the r e l e a s e  of 

m o n e y  that if, r e t ai n e d  w h i l e  the wo r k  is p r o g r e s s i n g  u nt i l  the job has 

b e e n  c o m p l e t e d  and a c c e p t e d  —  all to the s a t i s f a c t i o n  of the owner.

T h i s  factor,, plus h i s own e c o n o m i c  need to finish and get on to the next 

p r o ject, g i v e s  a s s u r a n c e  to the p u b l i c  that the job w i l l  be c o m p l e t e d  on

t i m e  and v l t h i n  c o n t r a c t  price. M a n y  times the c o n t r a c t  (bid) p r i c e  is

l o w e r  ha.i what the g o v e r n m e n t  expe c t s  to pay.
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In a d d i t i o n  to p r o v i d i n g  the m o s t  e f f i c i e n t  and e c o n o m i c a l  m e a n s  of 

p r o d u c i n g  p u b l i c  w o r k s  c o n s t r u c t i o n ,  c o n t r a c t n g  out p r o v i d e s  a v a r i e c y  

of o t h e r  b e n e f i t s  to the p u b l i c  in the form of r i s k  s h i f t in g ,  w h i c h  

c a n n o t  be o b t a i n e d  u n d e r i n - h o u s e  p e r f o r m a n c e .  Some of t hese r i s k s  

w h i c h  a r e  a l l o c a t e d  w h e n  c o n s t r u c t i o n  is done by c o n t r a c t  are:

The p u b l i c  o n l y  pays for what  it r e c e i v e s ;  w o r k  a c t u a l l y  

p e r f o r m e d  is the b a s i s  of p ay m e n t .

The price is firm a n d  g u a r a n t e e d  by the c o n t r a c t ,  an d  the 

p u b l i c  has no r i s k  of c o s t  i n c r e a s e s .  Al l  of the v a r i a b l e s  of 

the m a r k e t  place, such as i n c r e a s e s  in m a t e r i a l  prices, w a g e s  

and s h o r t a g e s  a r e  b o r n e  by the p r i v a t e  c o n t r a c t o r .

T i m e l y  c o m p l e t i o n  is a s s u r e d  by a l i q u i d a t e d  d a m a g e  p r ov i s i o n .

Fa i t h f u l  p e r f o r m a n c e  is b a c k e d  b y  p e r f o r m a n c e  and p a y m e n t  

b o n d s .

R is k  of d a m a g e  d u r i n g  c o n s t r u c t i o n  is b o r n e  by the c o n t r a c t o r ,  

not the publ i c.

The c o n t r a c t o r  m u s t  "def e n d  and h o l d  h a r m l e s s "  the p u b l i c  

a g a i n st  c l a i m s  and m u s t  pr o v i d e  the p u b l i c  wit h i n s u r a n c e  

co v e r a g e .

Q u a l i t y  i n s p e c t i o n  is at "a r m 's  leng t h"  by  i n d e p e n d e n t  

i n s p e c t o r s .

The final w o r k  is w a r r a n t e d  and d e f e c t s  m u s t  be c o r r e c t e d  at no 

e xpen s e  to the public.

To take the r i s ks  a w a y  from the t a x p a y e r s  and put them on a p r i v a t e  

c o n t r a c t o r  who, t h r o u g h  h i s p a y m e n t  and p e r f o r m a n c e  bond, g u a r a n t e e s  the 

job w i l l  be f i n i s h ed  a c c o r d i n g  to the terms of the c o n tr a c t ,  is w o r t h  a 

great deal in d o l l a rs .  Non e  of this p r o t e c t i o n  of the p u b l i c ' s  i n t e r e s t  

e x i s t s  w h e n  w o r k  is per f or m e d  by a p u b l i c  a g e n c y  w i t h  pu b l ic  e q u i p m e n t  

and p e r s o n n e l  —  all of the r isks are on the taxpayer.
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S e c t i o n  (b) of HB 331 p r o h i b i t s  a r e c i p i e n t  of S t a t e  p u b l i c  funds from 

p r o v i d i n g  for p r e f e r e n c e  to a n y  l ocal b i d d e r  u nl e s s  that p r e f e r e n c e  is 

e s t a b l i s h e d  u n d e r  AS 3 7 . 0 5 . 2 3 0 ( 5 ) .  This p r o v i s i o n  e l i m i n a t e s  local 

o r o f e r e n c e  o r d i n a n c e s  that p r o v i d e  p r e f e r e n c e s  to c o n t r a c t o r s  at the

lity, c i t y  or b o r o u g h  level; h o w e v e r ,  a p r e f e r e n c e  can be g i v e n  t.o 

• an bidders".

.e above m e n t i o n e d  r e a s o n s ,  we urge your s u p p o r t  of this Bill.

S i n c e r e l y

A L A S K A  C H A P T E R

A S S O C I A T E D  G E N E R A L  C O N T R A C T O R S

R i c h a r d  M. P i t t e n g e r  

M a n a g e r

/bj
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PO S IT ION PAPER

RE: HB 331

SPONSOR: House Labor and Comm erce Committee

P r o g r a m  Effects of the Bill

Th i s  bill would make it m a n d a t o r y  that the recipi e n t s  of all state 
g r ant s for con str u c t i o n  p r o j e c t s  solicit bids for cons truction. It 
also allows those same recipi ents to give p r e f e r e n c e  to in-state 
c o n t r a c t o r s .

The Department is concerned  that this bill imposes a set of 
g u i d e l i n e s  designed s p e c i f i c a l l y  for State G rants upon Municipal 
G overnment.  In m a n y  cases these gov ern m e n t s  a l r eady have 
a p p r o p r i a t e  p r o c e d u r e s  in place.

Ad d it ionally, many m u n i c i p a l i t i e s  current ly use mu nicipal employees 
on c o n s t r u c t i o n  projects. This enables these m u n i c i p a l i t i e s  to 
stretch  State grant dollars. This bill would appear to prohibit 
that practice.

C o m ments

M a r k  L e w i s , Co ' m i s s i o n e r
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SUBJECT:

TO:

FROM:

Payment of overtime 
(HB 338)

H o u s e  L a b o r  and Commerc e Co mmittee 
Attn: K e n  Johnsoiisoty

> kThomas A. Sofo 
L e g i s l a t i v e  Counsel

Y o u  have asked this office for an analysis of HB 338.

Section 1 of the bill adds a n e w  p a r a g r a p h  to AS 23.10.060, 
the A l a s k a  statute w h i c h  addresses the payment for overtime 
in this state. The n u m b e r e d  p arag raphs currently in AS 23.- 
10.060 contain exemptions for certain employees or types of 
w o r k  from the general  overtime law that requires w o r k  in 
excess of 40 hours a w e e k  or 8 hours a day to be c o mpensa ted 
at one and one- half times the r e gular rate of p?y. HB 338 
w o u l d  add one more e x c e p t i o n  to the list by exempting  w o r k  
p e r f ormed by an employ ee und er a trade w o r k  plan. A l t h o u g h  
I a m  not completely familiar w i t h  h o w  these plans work, it 
is my u n d e r s t a n d i n g  that employees are able to trade hours, 
or possibly days w o r k e d  w i t h  one another for theii personal 
convenience. The trading of hours or days under the bill 
w o u l d  require the approval of the e m p l o y e r  so that: w o r k  
operations were not u n n e c e s s a r i l y  disrupted. The result of 
some of these informal "trades" might  be that certain 
employees w o u l d  be w o r k i n g  more than 8 hours in a given day 
or more than 40 hours in a calendar w o r k  week. These extra 
w o r k  days or hours be b a l a n c e d  off by time off on other days 
or weeks w h e n  the subject employee w a n t e d  to m a x i m i z e  his 
n o n w o r k  time. In theory the total n u m b e r  of hours w o r k e d  by 
two employees w h o  n o r m a l l y  w o r k  40 hours a w e e k  w o u l d  not be 
g r eat er than 80 hours a week, although one of the employees 
in a given w e e k  m i g h t  have w o r k e d  48 of those hours w h i l e  
the other employee w i t h  w h o m  he has traded a w o r k  day may 
have w o r k e d  only 32 hours. As the h y p o t h e t i c a l  illustrates, 
the a ppli cation of this plan has the pot en t i a l  to make an 
e mployer liable for overtime p a yment  in a given day or w e e k
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even though the cumula tive hours w o r k e d  b y  the employees 
involved w o u l d  not ot herwise subject the employer to o v e r­
time liability. It is for that r eason that an e x c e p tion to 
the o v e rtime p ro visions of AS 23.10.060 w a s  necessary.

This statute w o u l d  apply to those employees covered by 
AS 23.10.060. Ap parently, the D e p a r t m e n t  of L a b o r  has 
d e c i d e d  to oppose HB 338 b a s e d  on their u n d e r s t a n d i n g  that 
it w a s  r e q u e s t e d  b y  a b u s ine ss identif ied as Seair.
A l t h o u g h  the backup m a t e r i a l  is somewhat confusing on this 
point, the departme nt b e l ieves that this b i l l  w o u l d  be in 
v i o l a t i o n  of the federal R a ilway La bor Act w h i l e  at the same 
time also apparently r e c o g n i z i n g  that Seair is not 
n e c e s s a r i l y  covered by that Act. Becaus e of this confusion 
y o u  have r e q u e s t e d  an o p i nion concerning the r e lations hip of 
this amendment to the R a i l w a y  Labor Act, 45 U.S.C. 151 - 
188. A  g o o d  treatment of that subject is contained  in the 
O p i n i o n  of the A t t o r n e y  General, No. 7, A pril 15, 1980 w h i c h  
is c ited followi ng AS 23.10.060. As the opinion states, 
federal statutes do not expressly  preempt the state in the 
subject m a t t e r  area of overtime pay for air t r a n sportati on 
employees. The federal Fair Labor Standards Act 29 U.S.C. 
201 - 219, exempts from the opera t i o n  of the m a n d a t o r y  
overtime provisions of that act air carrier employees 
subject to the p rovisions the R a i lway L a b o r  Act. The 
q u e s t i o n  b efore the a t t orney general was w h e t h e r  A lask a 
could pose its own m a n d a t o r y  overtime provisions on 
e mployees who w e r e  o t h e rwise exempt fro m the federal 
m a n d a t o r y  overtime provisions.

As the A l a s k a  Supreme Court has already recognized, p r o­
visions of the A l a s k a  W a g e  and Hour Act w h i c h  are more 
favora ble to employees than fe leral law are not preemptec by 
the Fair Labor Standards Act. W e b s t e r  v. Bechtel, I n c . ,
621 P . 2d 890. However, since 42~ i'.S.C. 213(b)(3) expl icitly 
ex e mp ted employees w h i c h  w e r e  covered by the federal Railway 
Labor Act, a specific analysis of that Act is necessary. As 
to the ex tension of the Alaska m a n d a t o r y  overtime p rovisions 
to air tra nsportation  employees, I a m  in agreement w i t h  the 
conclusi ons reached by the A t t o r n e y  General in the o p ini on 
cited above. Those conclusions are as follows:

"1. In the case of pilots, flight crews, and other 
interstate air carrier employees whose  activities are 
directl y and substa ntially related to the t r a n s p o r­
tation activities of the carrier, and who are covere d 
by a v a l i d  existi ng collective b a r g a i n i n g  agreement or
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agreements w i t h  the carrier, the State is p r e c l u d e d  
from applying its overtime  laws due to the p r e e m p t i v e  
n a t u r e  of the R a i l w a y  L a b o r  Act.

"2. In instances w h e r e  no colle ctive b a r g a i n i n g  a g r e e­
ments apply, crews of interesta te air carriers are 
noneth e l e s s  b e y o n d  the j u r i s d i c t i o n  of state overtime  
law b e c ause of the commerce clause implications d i s­
cussed above.

"3. Non-fl i g h t  p e r s onnel of interstate carriers who 
are not covered  by v a l i d  existing collective b a r g a i n i n g  
agreements are not exempt from state law. As to those 
individuals the p rovision s of state o vertime law apply.

"4. Air carriers o p e r ating solely intrastate w o u l d  not 
seem to fall u n d e r  the e x c l u s i o n a r y  scope of either the 
Ra ilway Lab or Act or of the C ommerce Clause absent 
unusual fact situations. Accordingly, the protections 
of the A l a s k a  Wage and Hour  Act dealing w i t h  overtime 
extend to those individuals."

B a s e d  on the above analysis, certain air transporta tion 
employees w o u l d  be covered by the A l a s k a  law r e g a r d i n g  the 
p a yme nt of overtime, as well as the exceptions to that law. 
Those persons w o u l d  be g r o u n d  employees of interstate 
carriers w h o  are not covered b y  collective b a r g a i n i n g  a g r e e­
ments and all employees of air carriers operating solely 
intrastate. However, there remains one important it-sue. 
A l t h o u g h  the above analysis has Identified the scope of 
coverage of the A l a s k a  W a g e  and Hour Act as it pe rtains to 
certain air t r a n s portati on employees, it has not addres sed 
the basic irsue of wl rther trade w o r k  programs are p r e e mpted 
by  the federal Fair Labor Standards Act. The Fair Labor 
Standards Act only requires the payment of overtime for time 
w o r k e d  in excess of 40 hours in a w o r k  week, 29 U.S.C. 207, 
w h i l e  the A laska statute requires overtime pay for time 
w o r k e d  in excess of 40 hours a w e e k  or 8 hours a day. To 
the extent that the state has a h igher m i n i m u m  standard as 
to hours per day, it is free to tailor an excepti on to that 
standaid bas ed on trade w o r k  plans. However, if under  a 
situation such as the h y p othet ical above, see page 2, the 
result of the trade w o r k  plan is that an employee works more 
than 40 hours in a given w e e k  w i t h o u t  receiving overtime, 
the plan w o u l d  v i ol ate the federal law as to those workers  
covered by the federal statute. Guaran t e e d  w e e k l y  pay and 
fluctuating w o r k  w e e k  p]ans must meet the standards set
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forth in the federal statute and are inapplicable in this 
instance. 29 C.F.R. 4 02-778.4 14 and 29 C . F . R  778.114.

The trade w o r k  plan is not p r e e m p t e d  by federal law if in 
its a p p l i c a t i o n  c e r t a i n  employees w o r k  m o r e  than 8 hours in 
a day. The plan is p o s s i b l y  p r e e m p t e d  by federal law only 
to the extent certain employees m i g h t  w o r k  more than 
40 hours in a given w e e k  w i t h o u t  r e c e i v i n g  overtime c o m p e n­
sation for those hours in excess of 40.

T A S :ojb 
J3/011





Title "A.i Act relating to the payment of overtime; Contact: Eileen Plate 
and providing for an effective date." 465-?700

Bob bacolas 
465-4870

This legislation amends the law relating to the payment of overtime to 
exclude work performed by an employee under a trade work plan from the 

law requiring the payment of overtime for more than 40 hours of work a 
week. A trade work plan allows an employee to trade hours or days 
worked with another employee with the approval of the employer.

This bill does not take into consideration a number of factors. One 
of the basic principles of premium pay for overtime is to inhibit 
employees from working excess hours. The federal government, in order 
to set the standard, enforces the Safety Law. the Eight Hour Law, and 
the Workweek Law on all government contracts whether they be for con­

struction, service, or manufacturing. These laws are intended to deter 
the employer from attempting to circumvent the laws designed to protect 
the employees' rights to healthy and profitable employmenc.

Even if this law were passed, any employer who attempted to practice a 
"trade work plan" would find himself in violation of federal law the 

first time an employee worked more than forty hours in one week, unless 
overtime were paid or otherwise exempted. If this legislation is in­
tended to permit employees to trade shifts or workdays in the fashion 
of let's say, "I'll work for you on Tuesday, which is my day off, if 
you will work for me on Monday, which is your day off," then there is 
no need for such legislation. If, however, the intent is to allow me 

to work your shift for you after I have already worked mine on any 
given day of the week, then we have a situation where an employer can 
use any number of forms of economic leverage to make an employee work 
beyond the statutorily permitted number of hours, to the determent of 
the employee while enriching the employer. Keep in mind that the basic • 
philosophy of the overtime law was to penalize the employer e:?ch time 
he permitted an employee to work past the regular workday or workweek.

Such a scheme has long been recognized as generally detrimental to the 
work force. The overtime laws were intended as a remedial labor legis­
lation specifically to preclude such schemes in the workplace.

The department is opposed to this legislation. A zero fiscal note has 
been prepared.

APPROVED:

Comini ssionet

P O S IT IO N  P A P E R / Department of Labor
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The H o n o r a b l e  E d m u n d  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  of L a b o r
P.O. B o x  1149
Juneau, A K  99811

Re: E n f o r c e m e n t  o f  A l a s k a  O v e r­
time L a w s  w i t h  R e s p e c t  to 
A i r  C a r r i e r s  in A l a s k a  :
AS_ 2 3 . 1 0 . 0 6 0
A 6 6 - 1 0 2 - 8 0  . •• “7

Dear C o m m i s s i o n e r  Orbeck? ' y

'You ha v e  i n q u i r e d  w h e t h e r  the D e p a r t m e n t  of L a b o r  

• •
m a y  e n f o r c e  the m a n d a t o r y  o v e r t i m e  p r o v i s i o n  of the A l a s k a  

W a g e  and Ho u r  A c t  (AS 23.10.060-150) w i t h  r e s p e c t  to e m p l o y­

ees o f  air c a r r i e r s  o p e r a t i n g  w i t h i n  the S t a t e  of A l a s k a .

The a n s w e r  to y o u r  q u e s t i o n  d e p e n d s  u p o n  the n a t u r e  o f  the 

e m p l o y e r ' s  b u s i n e s s ,  t h e  n a t u r e  of w o r k  p e r f o r m e d  b y " t h e  

i n d i v i d u a l  e m p l o y e e ,  the e x i s t e n c e  o r  n o n e x i s t e n c e - o f  a v a lid 

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  t h e  e m p l o y e r  a n d  its 

employees, w h e t h e r  the air c a r r i e r  o p e r a t e s  i n t r a s t a t e  or 

interstate, and finally, w h e t h e r  the a p p l i c a t i o n  of  state 

law w o u l d  c r e a t e  a b u r d e n  u p o n  i n t e r s t a t e  c o m m e r c e .1/

1/ S p e c i f i c a l l y  n o t  a d d r e s s e d  in this m e m o r a n d u m  is the que s t i o n  
of w h e t h e r  b y  the use of " f l e x - t i m e  c o n t r a c t s " ,  an e m p l o y e r  m a y  
a void the m a n d a t o r y  p a y m e n t  of o v e r t i m e  to t h e s e  e m p l o y e e s  who 
work i r r e g u l a r  w e e k l y  or d a i l y  hours. T h a t  i s s u e  is c u r r e n t l y  
b efore the S u p r e m e  C o u r t  of A l a s k a  in the c a s e  of S t a r e  of 
A l a s k a  v. Dechtel, Inc., S u p r e m e  C o u r t  No. 4139. See a l s o , 
A t t o r n e y  G e n e r a l’s O p i n i o n  d a t e d  F e b r u a r y  10, 1978.

D E P A 1IT M B X T  O F L A W
OFFICE OF THE ATTORNEY GENERAL 

A p r i l  15, 1980



T h u  H o n o r a b l e  E d m u n d  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r

A p r i l  15, 1980
P a g e  2

I

T H E  R E L A T I O N S H I P  B E T W E E N  THE F E D E R A L  
F A I R  L A B O R  S T A N D A R D S  A C T  AND THE A L A S K A  W A G E  A N D  HOUR ACT

T h e  F e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  of 1938, 29
t  •

U.S.C. §§ 201-219, s p e c i f i c a l l y  e x e m p t s  f r o m  the o p e r a t i o n  of 

the m a n d a t o r y  o v e r t i m e  p r o v i s i o n  (§ 207) "any e m p l o y e e  of a 

c a r r i e r  by a i r  s u b j e c t  to the p r o v i s i o n s  of §§ 181-188 of 

T i t l e  45" 29 U.S.C. § 2 1 3 ( b ) (3). T h e  A l a s k a  W a g e  and Ho u r  

Act, AS 2 3 . 1 0 . 0 5 0  et s e q . c o n t a i n s  no su c h  exe m p t i o n .  2/

In p a s s i n g  the F a i r  L a bor S t a n d a r d s  Act C o n g r e s s  

did not intend to foreclose all a t t e m p t s  by the individual

states to r e g u l a t e  w ages and hours. The A c t  itself states
• • > • *

that none of its m a x i m u m  h o u r s  p r o v i s i o n s  o p e r a t e s  to excuse 

n o n c o m p l i a n c e  by e m p l o y e r s  w i t h  any state law w h i c h  establ i s h e s  

a higher standard. It is o n l y  w h e r e  the s t a n d a r d s  set by the 

F L S A  are higher than the c o m p a r a t i v e  state s t a n d a r d s  that the 

Act serves to p r e e m p t  the state activity. H . R . R e p .  No. 2182 

at 15 (75th Cong.). See also E a s t e r n  S u gar A s s o c i a t e s  v.

P u n a , 222 F . 2 d  934 (1st Cir. 1955); Riv e r a  v. Div. of I n d u s­

trial W e l f a r e , 71 Cal. Rptr. 739 (1968); 29 C.F.R. § 778.5. 

Thus, m e r e l y  b e c ause the federal law e x e m p t s  a i r l i n e  emplo y e e s

2/ The A l a s k a  Act, w h i c h  is based up o n  the F e d e r a l  Fa i r  Labor 
S t a n d a r d s  Act, M c G i n n i s  v. Stevens, 543 P . 2d 1221, 1238 (Alaska 
1975), o r i g i n a l l y  c o n t a i n e d  the a i r l i n e  e x e mption. (Sec. 3, 
ch. 171 S L A  1959.) However, the A c t  was a m e n d e d  in 1970 to 
e l i m i n a t e  that exemption. (Sec. 1, ch. 243 S L A  1970, e f f e c t i v e  
October 31, 1970.)



f r o m  m a n d a t o r y  o v e r t i m e  e n t i t l e m e n t ,  it d o e s  n o t  follov; a u t o­

m a t i c a l l y  that the state l a w  m u s t  do  likew i s e .  Here, the 

S t a t e  seeks to c o m p e l  a i r  c a r r i e r s  to p a y  o v e r t i m e  to those 

e m p l o y e e s  w h o  have w o r k e d  in e x c e s s  of e i g h t  h o urs per d a y  or 

40 h o u r s  pe? week. C l early, the S t a t e  a c t  has set a s t a n­

da r d  w h i c h  is c o n s i d e r a b l y  h i g h e r  t h a n  the c o m p a r a t i v e  f e d e r a l  

p r o v i s i o n  since the f e d e r a l  lav; d o e s  n o t  c o n t a i n  a n  e i g h t  hr.,r 

w o r k  d a y  l imitation.

A c c o r d i n g l y ,  in l i g h t  of the a u t h o r i t y  r e c i t e d _ 

above, a n d  c o n s i s t e n t  w i t h  the S t a t e  of A l a s k a ' s  c u r r e n t  p o s i­

tion in S tate of A l a s k a  v. Bechtel, Inc. S u p r e m e  C o u r t  No. 4139, 

p r e s e n t l y  p e n d i n g  b e f o r e  the A l a s k a  S u p r e m e  Court, we feel 

that the F a i r  L a b o r  S t a n d a r d s  A c t  d o e s  n o t  e x p r e s s l y  p r e e m p t  the 

A l a s k a  W a g e  and H o u r  A c t  o n  the q u e s t i o n  of  w h e t h e r  a i r l i n e  

e m p l o y e e s  are e x c l u d e d  f r o m  the m a n d a t o r y  o v e r t i m e  d i r e c t i v e  

of AS  23.10.060. A  s u b s t a n t i a l  q u e s t i o n  r e m a i n s ,  however, 

as to w h e t h e r  the S t a t e  A c t  has b e e n  n o n e t h e l e s s  p r e e m p t e d  

t h r ough e n a c t m e n t  a n d  o p e r a t i o n  of the F e d e r a l  P.ailvay L a b o r  

Act, 45 U.S.C. §§ 151-188.

II

T H E  R E L A T I O N S H I P  OF T H E  R A I L W A Y  
LA13QR A C T  T O  T H E  A L A S K A  W A G E  A N D  H O U R  A C T

T h e r e  a r e  two c o n f l i c t i n g  l ines of r e a s o n i n g  c o n­

cerning the i m p a c t  of the R a i l w a y  L a b o r  A c t  upon a t t e m p t e d  

r.t/st-e r e g u l a t i o n  of  w a g e s  and h o urs in i n d u s t r i e s  s u b j e c t

T h e  H o n o r a b l e  E d m u n d  O r b e c k  A p r i l  15, 1980
C o m m i s s i o n e r  P a g e  3
D e p a r t m e n t  o f  L a b o r
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The H o n o r a b l e  E d m u n d  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  of L a b o r
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R ai l r o a d  Co., 372 U.S. 284 (1963); B a l t i m o r e  & O h i o  R a i l r o a d  —— — — — — —  * ■

Co. v. C o m m o n w e a l t h  of P e n n s y l v a n i a, 334 A . 2d 636 (Pa. 1975), 

app. d i s m ' d  for w a n t  of subs, fed, q u e s . , 423 U.S. 806 (1975); 

G i b b o n s  v. K a n s a s  C i t y  S o u t h e r n  R a i l w a y  C o . , 34 C C H  L a b o r  

Cases, 11 71,276, 100 S o . 2d 319 (La. 1957).

In 1957, the U n i t e d  S t a t e s  S u p r e m e  C o u r t  had o c c a s i o n  

to a g a i n  e x a m i n e  the r e l a t i o n s h i p  b e t w e e n  the '’"’ilway L a b o r  

A ct and the r e g u l a t i o n  by states of w o r k i n g  c o n d i t i o n s  in 

a f f e c t e d  industries. -C a l i f o r n i a  v. T a y l o r , 353 U.S. 553 (1957) 

inv o l v e d  the q u e s t i o n  of w h e t h e r  the R a i l w a y  L a b o r  A c t  o p e r a t e d  

to r e q u i r e  t h a t  the terms of a c o l l e c t i v e  b a r g a i n i n g  a g r e e­

ment b e t w e e n  a s t a t e - o w n e d  and o p e r a t e d  r a i l r o a d  and its e m­

ployees would p r e v a i l  ov e r  c o n f l i c t i n g  p r o v i s i o n s  of state 

civil s e r v i c e  law. The C o u r t  held that it did. T e r m i n a l  R a i l­

road A s s o c i a t i o n  v. B r o t h e r h o o d  of R a i l r o a d  Trainmen, s u p r a , 

was d e f i n i t i v e l y  d i s t i n g u i s h e d .  T h e  C o u r t  s t a t e d  that. t-h« 

state r e g u l a t i o n  in T e r m i n a l had w i t h s t o o d  c h a l l e n g e  b e c a u s e  

it was d i r e c t e d  a t  the e s t a b l i s h m e n t  of r e g u l a t i o n s  g o v e r n i n g  

safety a n d  h e a l t h  and w a s  not c o n c e r n e d  w i t h  the r i g h t  s e c u r e d  

hy f e d e r a l l y  p r o t e c t e d  c o l l e c t i v e  barga i n i n g .  353 U.S. at 560. 

A ccordingly, it w a s  o u t s i d e  of the scope of the R a i l w a y  L a b o r  

Act. In T a y l o r , o n  the o t h e r  hand, the state w a s  a t t e m p t i n g  

to r e g u l a t e  w o r k i n g  c o n d i t i o n s  not s p e c i f i c a l l y  or d i r e c t l y  

connected to the m a i n t e n a n c e  of he a l t h  or safety, in ccj.tra-



v e n t i o n  of a n  e x p r e s s  c o l l e c t i v e  b a r g a i n i n g  agreement'. T h a t  

p ra c t i c e  w a s  n o t  p e r m i s s i b l e ,  said the Court, s i n c e  by m e a n s  

of the R a i l w a y  L a b o r  Act, C o n g r e s s  had p r e e m p t e d  the field 

of e m p l o y e r - e m p l o y e e  b a r g a i n i n g  a g r e e m e n t s  in a l l  " a f f e c t e d  

industries". T h e  k e y  factor is the e x i s t e n c e  of a v a l i d  

c o l l e c t i v e  b a r g a i n i n g  agreement. W h e r e  s u c h  a n  a g r e e m e n t  

exists, its t e rms m u s t  p r e v a i l  ov e r  i n c o n s i s t e n t  state l e g i s­

lation. S e e  al s o  U n i t e d  Airlines, Inc. v. I n d u s t r i a l  W e l f a r e  

C o m m i s s i o n , 20 Cal. Rptr. 238 (19G3); R a i l w a y  E m p l o y e e s 1 

D e p artment v. H a n s o n , 351 U.S. 225 (1951); Pan A m e r i c a n  W o r l d  

Airways v. D i v i s i o n  of Labor Law E n f o r c e m e n t , 203 F. Supp. 324 

(H . D . Cal. 19(52).

It w o u l d  s e e m  to us that the T a y l o r  li n e  of c a s e s  

Is more c l e a r l y  c o n t r o l l i n g  in this instance. I n  a t t e m p t i n g  

to compel the p a y m e n t  of  o v e r t i m e  by i n t e r s t a t e  a i r  c a r r i e r s  

to e m p l o y e e s  c o v e r e d  by c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w h i c h  

provide o t h e r w i s e  the S t a t e  is i n t e r f e r i n g  w i t h  a n  a g r e e m e n t  

’’hich has "the i m p r i m a t u r  of f e d e r a l  l a w  u p o n  it". R a i l w a y  

Employees' D e p a r t m e n t  v. H a n s o n , 351 U.S. at 232. In d o i n g  so 

the State has run a f oul of  the p r e e m p t i v e  p r o v i s i o n s  of the 

Railway L a b o r  Act. I n s o f a r  as the A l a s k a  W a g e  a n d  H o u r  A c t  

v-‘oratcs to r e q u i r e  the p a y m e n t  of o v e r t i m e  to a f f e c t e d  

"Jloyees of i n t e r s t a t e  air c a r r i e r s  c o v e r e d  by v a l i d  col- 

b a r g a i n i n g  agreements, that /Act is i n v a l i d  since it
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has been p r e e m p t e d  by the R a i l w a y  L a b o r  Act. W e  m u s t  still 

ascertain, however, w h i c h  e m p l o y e e s  are "affected" so as to 

be exempt from the o p e r a t i o n  of  state law.

Ill .

A C T I V I T I E S  W H I C H  FALL 
W I T H I N  THE A I R  C A R R I E R S  E X E M P T I O N

The i n c l u s i o n  of air c a r r i e r s  (ana their employees)

.-.'lchin the scope of the R a i l w a y  L a b o r  A c t  is found in subch. II

of  that Act, 45 U.S.C. §§'101-188. S e c t i o n  181 provides: ”•*

All of the p r o v i s i o n s  of s u b c h a p t e r  I of this 
c h a p t e r  e x c e p t  s e c t i o n  153 of this title are 
e x t e n d e d  to and s h a l l  c o v e r  e v ery c o m m o n  c a r­
rier by air e n g a g e d  in i n t erstate o r  f o r e i g n  
commerce, and e v e r y  c a r r i e r  by a i r  t r a n s p o r t i n g  
m a i l  for or u n d e r  c o n t r a c t  w i t h  the United 
States Govern m e n t ,  a n d  e v ery air p i l o t  or o t h e r  
p e r s o n  who p e r f o r m s  a n y  w o r k  as an e m p l o y e e  or 
subord i n a t e  o f f i c i a l  of such c a r r i e r  cr carriers, 
su b ject to its or  their c o n t i n u i n g  a u t h o r i t y  to 
su p e r v i s e  a n d  d i r e c t  the m a n n e r  of r e n d i t i o n  of 
his service. ‘ -

sarly, any c o m m e r c i a l  a i r l i n e  o p e r a t i n g  into or. out of A l a s k a  

•alls wi t h i n  the lan g u a g e  of the R a i l w a y  L a b o r  Act. E q u a l l y  

-Iearly, pi l o t s  (expressly), a n d  o t h e r  m e m b e r s  of the flight 

trew (by implication) a r e  c o v e r e d  by the air c a r r i e r  pro- 

'•'isions of the R a i l w a y  L a b o r  A c t  and thus fall o u t s i d e  the 

: Jrview of the A l a s k a  W a g e  a n d  Hour Act, at least i n s o f a r  as 

payment of o v e r t i m e  is concerned. However, a p p l i c a t i o n  

1 .o Railway L a b o r  Act to a n y  o t h e r  e m p l o y e e s  of an air 

' Inpends upon an a n a l y s i s  of sec. 181 of the federal 

.•■’d specifLcally up o n  the d e f i n i t i o n  of the term "employee"
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c o n t a i n e d  therein.

The R a i l w a y  L a b o r  A c t  was e n a c t e d  for the p u r p o s e  

of a v o i d i n g  the i n t e r r u p t i o n  of c o m m e r c e  c a u s e d  by l abor d i s­

put e s  and of a s s u r i n g  u n i m p e d e d  c o n t i n u i t y  of t r a n s p o r t a t i o n  

opera t i o n s .  W i l l i a m s  v. J a c k s o n v i l l e  T e r m i n a l  C o . , 315 U.S.

586 (1942), reh. d e n i e d , 315 U.S. 830 (1942); N a t i o n a l  A i r­

lines, Inc. v. I n t e r n a t i o n a l  A s s o c i a t i o n  of M a c h i n i s t s  S 

A e r o s p a c e  Workers, 308 F. Supp. 179 (S.D. Fla. 1970), r e v 1d 

o n  o t h e r g r o u n d s  430 F . 2 d  957 (5th Cir. 1970), cert, den i e d  

400 U.S. 992 (1971); P a n  Am  W o r l d  A i rways, Inc. v. U n i t e d  

B r o t h e r h o o d  of C a r p e n t e r s  & J o i n e r s  of A m e r i c a , 324 F . 2 d  217 

(9th Cir. 1963), cert, d e n i e d 376 U.S. 964 (1964). To that 

end the R a i l w a y  L a b o r  A c t  h a s  d i r e c t  a p p l i c a t i o n  o n l y  to 

those e m p l o y e e s  of the c a r r i e r  w h o s e  w o r k  b e a r s  a d i r e c t  

r e l a t i o n s h i p  to the t r a n s p o r t a t i o n  a c t i v i t i e s  of the carrier. 

I n t e r n a t i o n a l  L o n g s h o r e m e n ' s  A s s o c i a t i o n ,  A F L - C I O  v. N o rth, 

C a r o l i n a  S t ate P o r t  A u t h o r i t y , 370 F. Supp. 33 (E.D.N.C. 1974), 

a f f ' d , 511 F .2d 1007 (4th Cir. 1974); R o l a n d  v. U n i t e d  Airlines, 

I n c . , 75 F. Supp. 25 (N.D. 111. 1947). The m e r e  fact that 

some of an e m p l o y e r ' s  a c t i v i t i e s  are r e l a t e d  to t r a n s p o r t a t i o n  

do e s  not a u t o m a t i c a l l y  s u b j e c t  all of that e m p l o y e r ' s  a c t i v i t i e s  

to the R a i l w a y  L a b o r  Act. Instead, e a c h  a c t i v i t y  m u s t  be 

s c r u t i n i z e d  i n d i v i d u a l l y  to see if the s p e c i f i c  a c t i v i t y  b ears 

r.hc n e c e s s a r y  r e l a t i o n  to t r a n s p o r t a i o n .  J a c k s o n  v. N o r t h w e s t



A i r l i n e s , 70 F. Supp. 501 (M.D. Minn. 1947), a f f ' d  185 F . 2 d  

74 (8th Cir. 1950), cert, d e n i e d  342 U.S. 812 (1951). W h e t h e r  

a p a r t i c u l a r  e m p l o y m e n t  s i t u a t i o n  s a t i s f i e s  the r e q u i s i t e  nexus 

test is a q u e s t i o n  of fa c t  w h i c h  m u s t  be s e p a r a t e l y  e x a m i n e d  

in e a c h  case. E d w a r d s  v. S o u t h e r n  R a i l w a y  C o , , 258 F. Supp.

212 (E.D. N.C. 1966).

T h e r e f o r e ,  the D e p a r t m e n t  of L a b o r  is we ! _  a d v i s e d  

to c l o s e l y  i n v e s t i g a t e  and a n a l y z e  e a c h  e m p l o y e e ' s  a c t i v i t y  

In o r d e r  to a s c e r t a i n  w h e t h e r  the a c t i v i t y  b e a r s  a subst a n t i a l  

and d i r e c t  r e l a t i o n s h i p  to the t r a n s p o r t a t i o n  a c t i v i t i e s  of 

the employer. A n y  e m p l o y m e n t  a c t i v i t i e s  w h i c h  fail to satisfy 

this r e q u i r e m e n t  fall o u t s i d e  of the c o v e r a g e  of see. 3.81 of 

the Rail w a y  L a b o r  A c t  a n d  thus are s u b j e c t  to state r e g u l a t i o n  

unless' the a t t e m p t e d  r e g u l a t i o n  is o t h e r w i s e  b a r r e d  by o p e r a t i o n  

of the C o m m e r c e  C l a u s e  of the U n i t e d  St a t e s  C o n s t i t u t i o n .

IV

C O M M E R C E  C L A U S E  R A M I F I C A T I O N S '

Art. I, sec. 8, c l . 3 of the U n i t e d  S t a t e s  C o n s t i t u t i o n  

confers u p o n  C o n g r e s s  the p o w e r  "to r e g u l a t e  c o m m e r c e  w i t h  

foreign nation:?, a n d  a m o n g  s e v eral states, a n d  w i t h  the Indian 

tribes." S i n c e  there is a n a t i o n a l  i n t e r e s t  in the free f l o w  

of int e r s t a t e  comme r c e ,  G i b b o n s  v. O g d e n , 22 U.S. (9 Wheat.) 1 

'."24); Bibb v. N a v a h o  F r e i g h t  Lines, Inc.-. 359 U.S. 520 (1959), 

'••2 Supreme Court, u n d e r  the a u s p i c e s  of the C o m m e r c e  Clause,

•'■-L ;tri.<e down any state law which serves to substantially
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impede that nat i o n a l  interest. S o u t h e r n  P a c ific C o m p a n y  v. 

A r i z o n a , 325 U.S. 761 (1945). U n d e r  the C o m m e r c e  C l a u s e  

states have full u n b r i d l e d  r e g u l a t o r y  a u t h o r i t y  o v e r  i n t r a­

state sysr.ems. G i b b o n s  v. O g d e n , s u p r a . I nterstate, however, 

a state has no r e g u l a t o r y  a u t h o r i t y  e x c e p t  w h e n  e x e r c i s e d  for 

the p u r p o s e  of a d v a n c i n g  a j u d i c i a l l y  r e c o g n i z e d  l e g i t i m a t e  

local i nterest and o n l y  so long as the r e g u l a t i o n  d o e s  not 

un d u l y  bu r d e n  i n t e r s t a t e  commerce. The p a r a m o u n t  rec o g n i z e d  

le g itimate s t ate i n t e r e s t  is the state's m a n a g e m e n t  of the 

h e a l t h  and sa f e t y  of its citizens. S m i t h  v. A l a b a m a , 124 U.S. 

165 (1388). However, in c a s e s  w here an  i m p e d i m e n t  to the free 

flow of c o m m e r c e  r e s u l t s  from the state's e n f o r c e m e n t  of its 

own laws, the m o n e t a r y  or e c o n o m i c  inter e s t s  of the state of 

her c i t i z e n s  are not r e c o g n i z e d  l e g i t i m a t e  local inter e s t s  

s u f f i c i e n t  to w i t h s t a n d  C o m m e r c e  C l a u s e  challenges. Hood & Sons 

v. D u m o n d , 336 U.S. 52!• (1949).

The impact up o n  interstate c o m m e r c e  of the r e g u l a t i o n  

of the working h ours of pi l o t s  and flight c r ews by ind i v i d u a l  

states is obvious. S ince the planes the m s e l v e s  m o v e  i n t e r­

state c o m p e t i n g  or c o n f l i c t i n g  state laws g o v e r n i n g  wo r k  hours 

could r e s u l t  in s u b s t a n t i a l  a d m i n i s t r a t i v e  and o p e r a t i o n a l  

d i f ficulties. S u c h  problems, in turn, c o u l d  jeo p a r d i z e  the 

sm o o t h  flow of i n t e r s t a t e  air carriage. State regulcitior of 

s ipport p e r s o n i e l  (that is to say e m p l o y e e s  other than f'.ight
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crews), however, w o u l d  n o t  a p p e a r  to have su c h  a d i r e c t  and 

p o t e n t i a l l y  b u r d e n s o m e  i m p a c t  u p o n  c o m m e r c e .  In s i t u a t i o n s  

where the st a t e s  are n o t  p r e e m p t e d  f r o m  e x e r c i s i n g  r e g u l a t o r y  

authority, the state's i n t e r e s t  in the w e l f a r e  o f  its c i t i z e n s  

is e n t i t l e d  to g r e a t e r  weight. S o u t h e r n  P a c i f i c  C o m p a n y  v. 

A r i z o n a , 325 U.S. a t  767. In s u c h  a c a s e  cour*-c t r a d i t i o n a l l y  

have b a l a n c e d  the s t r e n g t h  o f  the l o cal i n t e r e s t  a g a i n s t  the 

impact u p o n  i n t e r s t a t e  .commerce. P i k e  v. B r u c e  C h u r c h , - I n c . ,

197 U.S. 137 (1970). W h e r e  the state i n t e r e s t  is s u b s t antial, 

"attempted r e g u l a t i o n  d o e s  n o t  i n t e r f e r e  w i t h  the n a t i o n a l  

commerce, and no less r e s t r i c t i v e  a l t e r n a t i v e  exists, the state 

law m a y  be upheld. S o u t h e r n  P a c i f i c  C o m p a n y  v. Arizona,

^y.cra; D e a n  M i l k  Co. v. C i t y  of M a d i s o n , 340 U.S. 349 (1951) . 

Such w o u l d  s e e m  to be the c a s e  w h e r e  n o n - f l i g h t  p e r s o n n e l  are 

concerned. F o r  the S t a t e  to a p p l y  the p r o t e c t i o n s  of ,ifc w a g e  

and hour laws to s u c h  e m p l o y e e s  would not a p p e a r  to r e s u l t  in 

any u n d u e  burder up o n  i n t e r s t a t e  c o m m e r c e  ,

V.

C O N C L U S I O N

In s u m m a r y  the f o l l o w i n g  p r i n c i p l e s  a p p e a r  to be va i i  

with re =pect to the a u t h o r i t y  of the A l a s k a  D e p a r t m e n t  of L a b o r  

to e n f o r c e  the m a n d a t o r y  o v e r t i m e  p r o v i s i o n s  of the A l a s k a  W a g e  

• Hour Act in favor of e m p l o y e e s  of a i r l i n e s  a n d  air c a r r i e r s  

'•-‘H c u i r m  w i t h i n  the S t a t e  of Alaska.
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^ 1. In the ca s e  of pilots, fli g h t  crews, and o t h e r  

i n t e r s t a t e  a i r  c a r r i e r  e m p l o y e e s  w h o s e  a c t i v i t i e s  are d i r e c t l y  

and s u b s t a n t i a l l y  r e l a t e d  to the t r a n s p o r t a t i o n  a c t i v i t i e s  of 

the carrier, and w h o  are c o v e r e d  by a v a l i d  e x i s t i n g  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t  or a g r e e m e n t s  w i t h  th^ carrier, the S t a t e  

is p r e c l u d e d  f r o m  a p p l y i n g  its o v e r t i m e  lows due to the p r e e m p t i v e  

nature o f  the R a i l w a y  L a b o r  Act.

2. In i n s t a n c e s  w h e r e  no c o l l e c t i v e  bar g a i n i n g  

a g r e e m e n t s  apply, c r e w s  of i n t e r s t a t e  air c a r r i e r s  are n o n e­

theless b e y o n d  the j u r i s d i c t i o n  of state o v e r t i m e  law b e c a u s e  of the 

c o m m e r c e  c l a u s e  i m p l i c a t i o n s  d i s c u s s e d  above. " •*

3. N o n - f l i g h t  p e r s o n n e l  of i n t erstate c a r r i e r s  who 

are not c o v e r e d  by v a l i d  e x i s t i n g  c o l l e c t i v e  b a r g a i n i n g  a g r e e­

ments are r o t  e x e m p t  f r o m  state law. As to those i n d i v i d u a l s  the 

p r o v i s i o n j of s t a t e  o v e r t i m e  l a w  apply.

4. A i r  c a r r i e r s  o p e r a t i n g  sol e l y  i n t r a s t a t e  w ould 

not seem to fall u n d e r  the e x c l u s i o n a r y  scope' of ei t h e r  the 

Ra i lway L a b o r  A c t  or  of the C o m m e r c e  C l a u s e  absent u n u sual fa c t  

situations. A c c o r d i n g l y ,  the p r o t e c t i o n s  of the A l a s k a  Wa g e

-ind Hour A c t  d e a l i n g  w i t h  o v e r t i m e  e x t e n d  to those i n d i v iduals. ^

V e r y  t r u l y  yours,

A V R U M  M. G R OSS 
A T T O R N E Y  G E N E R A L

By:
Eric O l s o n  

A s s i s t a n t  A t t o r n e y  G e n eral
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C O M M I S S I O N E R S
JOHN W . ABBOTT - CHA IRMAN 

JA M E S  L . BA LDW IN  - V IC E  CHA IRMAN 
PATR ICK  M. RODEY 

CHARLES  G. ANDERSON 
L . S. KURTZ. JR .

JU D G E  (RET.)  THOMAS B. STEW ART

A L A S K A  S T A T E  L E G IS L A T U R E  
POUCH Y - STATE CAP ITOL 
JU N EA U .  ALASKA 99811 

(907) 465-4878

M E M O R A N D U M

E X E C U T I V E
B ILLY G.

S E C R E T A R Y
DERRIEJ*

TO:

FROM:

DATE:

RE:

the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  has p r e p a r e d  the a t t a c h e d  
b i l l  on s e c u r i t y  i n t e r e s t s  in rea l property . It was i n t r o d u c e d  
in the l e g i s l a t u r e  t h r o u g h  the L e g i s l a t i v e  C o u n c i l  in 1981 as 
H o u s e  Bill 403. T h a t  b i l l  did not m o v e  out o f  the H o u s e  J u d i c i a r y  
Committee, its f i r s t  c o m m i t t e e  of refere n c e ,  a n d  no c o m m i t t e e  
h e a r i n g s  w e r e  s c h e d u l e d  on it. T h e  a p p a r e n t  r e a s o n  w a s  o p p o s i t i o n  
to p r o p o s e d  A S  34.21.060, a s e c t i o n  that is d e l e t e d  f r o m  the 
a t t a c h e d  bill. T h a t  s e c t i o n  dealt  w i t h  c l a u s e s  in h o m e  p u r c h a s e  
c o n t racts t h a t  p e r m i t  the e n t i r e  b a l a n c e  of p u r c h a s e  f r i c e  to be 
d e c l a r e d  d ue w h e n  the h o m e  is sold. D u r i n g  the c o m m i s s i o n ' s  
w o r k  on the d r a f t  this " d u e - o n - s a l e "  s e c t i o n  of the bill took 
va r i o u s  forms and r e c e i v e d  m u c h  comment, e s p e c i a l l y  from f i n a n­
cial interests. C o n t r o v e r s y  o v e r  the s e c t i o n  d i v e r t e d  a t t e n t i o n  
f r o m  the m a i n  s u b s t a n c e  of the bill. W i t h o u t  it, the bill s hould 
r e c e i v e  c o n s i d e r a t i o n  f r o m  l e g i s l a t i v e  c o m m i t t e e s  on its merits.

T h e  b i l l  c o vers the r e l a t i o n s h i p ,  rights, and r e m e d i e s  
of d e btor a n d  c r e d i t o r  in s e c u r e d  real p r o p e r t y  transa ctions. It 
r e s u l t e d  f i o m  the c o m m i s s i o n ' s  g e n e r a l  r e v i e w  of r e a l  p r o p e r t y  
la w  in T i t l e  34 a n d  a c o n v i c t i o n  that so me r e v i s i o n  is desirable.

T h e  m a i n  s o urces d r a w n  u p o n  in p r e p a r i n g  the bill  are 
the e x i s t i n g  A l a s k a  l a w  on deeds o f  trust, the U n i f o r m  C o m m e r c i a l  
Code, the W a s h i n g t o n  l a w  on n o n j u d i c i a l  f o r e c l o s u r e ,  and the 
U n i f o r m  L a n d  T r a n s f e r s  Act. T h a t  Ac t has n o t  b e e n  a d o p t e d  as a 
w h o l e  in a n y  state.

A  c o m m e n t a r y  o n  the b i l l  as r e v i s e d  is a t t a c h e d  also.

J W A :chw 
A t t a c h m e n t s
cc: Hon. B i l l  S h e f f i e l d

Hon. E d m o n d  W. Burke, C h i e f  J u s t i c e  
M y r t o n  R. Charney, E x e c u t i v e  D i r e c t o r  

L e g i s l a t i v e  A f f a i r s  A g e n c y

Chairman, A l a s k a  L e g i s l a t i v e  C o u n c i l

J o h n  W. Abbott, Chai 
A l a s k a  C o d e  R e v i s i o n

M a r c h  17, 1983 

B i l l  o n  s e c u r i t y  i n t e r e s t s  iri r e a l  p r o p e r t y

P u r s u a n t  to the a u t h o r i t y  g r a n t e d  in A S  2 4 . 20.075 (c),
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M A R C H  1983 

A L A S K A  CODE R E V I S I O N  C O M M I S S I O N  

C O M M E N T A R Y  TO A C C O M P A.NY 

D R A F T  B I L L  O N  S E C U R I T Y  INTER ESTS IN R E A L  P R O P E R T Y

B I L L  NO.

G e n ~ al F e a tur es of the Bill

T h e  a t t a c h e d  b i l l  p r e p a r e d  b y  the A l a s k a  Code R e v i s i o n  

C o m m i s s i o n  is an ef fort to b r i n g  into s e c u r e d  rea l p r o p e r t y  

t r a n s a c t i o n s  some of the same p r i n c i p l e s  that g o v e r n  s e c u r e d  

p e r s o n a l  p r o p e r t y  tr ansa c t i o n s  u n d e r  the U n i f o r m  C o m m e r c i a l  Code. 

The b i l l  covers the b r o a d  area of r e l a t i o n s h i p s , r i g h t s , and r e m e  

dies o f  d e b t o r  and s e c u r e d  creditor. T h e  stat e law on s u mm ary 

f o r e c l o s u r e  of deeds of trust w o u l d  b e - s u p e r s e d e d , but n o t  d r a s­

tica l l y  changed. In cases w h e r e  f o r e c l o s u r e  u n d e r  a p o w e r  of 

sale is requ ired, the b i l l  makes p o s s i b l e  a c o m m e r c i a l l y  r e a s o n­

able r e s a l e  by listing a n d  sale t h r o u g h  a r e a l  e state agent, in 

order to a v o i d  the d i s a s t e r o u s  f o r c e d - s a l e  p rices o f t e n  r e c e i v e d  

at p u b l i c  auction.

T h e  bi ll was i n t r o d u c e d  in the T w e l f t h  L e g i s l a t u r e  as 

HB 403. A c t i o n  was n o t  taken on it. A l l  a t t e n t i o n  f o c u s e d  on a 

r e l a t i v e l y  m i n o r  p a r t  of the bill, a s e c t i o n  l i m i t i n g  the use of 

" d u e - o n - s a l e "  clauses in s e c u r i t y  a g r e e m e n t s  for the p u r c h a s e  of 

a home. T h a t  c o n t r o v e r s i a l  section, r e a d i l y  s e p a r a b l e  from the 

b o d y  of the bill, is n o t  i n c l u d e d  in the p r e s e n t  f o r m  )f the 

bill a n d  has l a i 0 ely b e e n  p r e e m p t e d  b y  r e c e n t  f e d e r a l  a n d  state 

statutes a n d  r e g u l a t i o n s  (sec. 341, Garn-St. G e r m a i n  D e p o s i t o r y  

A c t  of 1982, P.L. 97-320, 12 U.S.C., § 1701 j-3; 12 U.S.C. § 

371(g); 12 C.F.R. § 5 4 8 . 8 - 4 ( f ) ; AS 06.01.020; AS 18.56.098(e);

15 A A C  118.267).

Pe rsons f a m i l i a r  w i t h  the p r e s e n t  A l a s k a  lav on b o t h



real and p e r s o n a l  p r o p e r t y  s h o u l d  f i n d  the bill a n a t u r a l  

develop ment. T h e  v a s t  m a j o r i t y  of r e a l  p r o p e r t y  sales are n o w  

fi n a n c e d  b y  deeds of trust. M o s t  d e p a r t u r e s  in the b i l l  from 

p r e s e n t  p r a c t i c e s  u n d e r  deeds of t rust are n o t  great. The 

m a i n  changes o c c u r  w h e r e  n e e d e d  to p e r m i t  a d d i t i o n a l  k inds of 

sales of c o l l a t e r a l  in cases of default. The b i l l  m a k e s  deed 

of trust f o r e c l o s u r e  p r o c e d u r e s  a p p l i c a b l e  to m o r t g a g e s  and 

c o n t racts of sale. U n d e r  p r e s e n t  l aw m o r t g a g e s  are m o r e  d i f f i­

cult to f o r e c l o s e  t h a n  deeds of trust, for no logica l reason, 

and there are no s t a t u t o r y  g u i d e l i n e s  for f o r e c l o s i n g  cont racts 

of sale, w h i c h  has r e s u l t e d  in s u b s t a n t i a l  l i t i g a t i o n  at b o t h  

the s u p e r i o r  c ourt a n d  s u p r e m e  court level (e.g., Lonas v. 

M e t r o p o l i t a n  M o r t g a g e  and S e c u r i t i e s  C o . , 432 P . 2d 603 (1967);

M o r a n  v. H o l m a n , 501 P . 2d 769 (1972); C u r r y  v. Tucker, 616 P . 2d

8 (1980); W i c k w i r e  v. McFadd en, 633 P . 2d (1981); S t r a c k  v.

M i l l e r , 645 P . 2d 184 (1982); a d d i t i o n a l  cases are s u m m a r i z e d  

in D e p a r t m e n t  of R e v e n u e  v. B a x t e r , 486 P . 2d 360 365 n.10).

A  b i l l  of this k i n d  m u s t  s p e c i f y  p r o c e d u r e s  to be 

f o l l o w e d  and forms to be u s e d  in c a r r y i n g  out the procedures.

The p r o c e d u r e s  to b e  f o l l o w e d  b e f o r e  sale in a s u m m a r y  f o r e­

clo s u r e  are set out in the b i l l  in A S  3 4 . 2 1 . 1 1 0 - - 3 4 . 2 1 . 1 5 0 .

T h e s e  sections are f o l l o w e d  b y  AS 3 4 . 2 1 . 1 6 0 - - 3 4 .21.170 w h i c h  

s p e c i f y  the c o n t e n t  of forms that are to b e  used. Since the 

forms are d e s i g n e d  to a d v i s e  the d e f a u l t i n g  d ebtor of his rights 

a nd to i n f o r m  h i m  of the p r o c e d u r e s  that w i l l  b e  followed, they 

cover some of the same m a t e r i a l  that is set out in the p r e c e d­

ing s u b s t a n t i v e  sections. AS 3 4 . 2 1 . 1 0 0  in the b i l l  explains 

this r e l a t i o n s h i p  b e t w e e n  the sections.

A  c o n tents page a n d  a c o m p a r i s o n  of time ele ments and

steps f r o m  d e f a u l t  to sale u n d e r  e x i s t i n g  law and u n d e r  the 

bill are a t t a c h e d  h e r e  for r e a d y  r eferenc e. (See n e x t  3 pages)

- 2 -



C H A P T E R  21. S E C U R I T Y  I N T E R E S T S  IN R E A L  P R O P E R T Y

Sec. 34. 21. 010.
S e c . 34. 21. 020.
S e c . 34. 21. 030.
S e c . 34. 21. 040.
Sec. 34. 21. 050.
S e c . 34. 21. 060.
S e c . 34. 21. 070.
S e c . 34. 21.,080.
S e c . 34. 21.,090.
S e c . 34. 21.,100.
S e c . 34. 21.,110.
S e c . 34. 21.,120.
S e c . 34. 21.,130.

S e c . 34. 21..140.
S e c . 34. 21.,150.
S e c . 34. 21. 160.
S e c . 34. 21,.170.
S e c . 34. 21,.180.

S e c . 34. 21 .190.
S e c . 34. 21 .200.
S e c . 34. 21 .210.
S e c . 34. 21 .220.
S e c . 34. 21 .230,
S e c . 34. 21 . 240.

S e c . 34. 21 .250.
S e c . 34. 21 .260.
S e c . 34. 21 .270.

P O L I C Y  A N D  SCOPE 
T R A N S A C T I O N S  E X C L U D E D  
W H E R E  C O L L A T E R A L  N O T  O W N E D  BY D E B T O R  
R E Q U E S T  F O R  S T A T E M E N T  OF A C C O U N T  
A L I E N A B I L I T Y  OF D E B T O R ' S  R I G H T S  
N O T I F I C A T I O N  OF A S S I G N M E N T  
R E L E A S E  OF S E C U R I T Y  I N T E R E S T  
R E M E D I E S  OF S E C U R E D  P A R T Y  
R E Q U I R E M E N T S  F O R  S U M M A R Y  F O R E C L O S U R E  
P R O C E D U R E  B E F O R E  SALE
T R A N S M I T T I N G  A N D  P O S T I N G  N O T I C E  OF D E F A U L T  
R E C O R D I N G  N O T I C E  OF I N T E N T  TO SELL 
T R A N S M I T T I N G ,  POSTING, A N D  P U B L I S H I N G  N O T I C E  

OF I N T E N T  TO SELL 
T R A N S M I T T I N G  F U R T H E R  I N F O R M A T I O N  A B O U T  SALE 
M A N N E R  OF T R A N S M I T T I N G  N O T I C E  
C O N T E N T  OF N O T I C E  OF D E F A U L T  
C O N T E N T  OF N O T I C E  OF I N T E N T  TO SELL 
C U R I N G  D E F A U L T  B E F O R E  SALE; E X T I N C T I O N  OF 

D E B T O R ' S  R I G H T  TO CURE 
M A N N E R  OF SALE
P U R C H A S E  OF C O L L A T E R A L  BY L I E N H O L D E R  
P R O C E D U R E  A F T E R  SALE 
E F F E C T  OF SALE
D I S P O S I T I O N  OF P R O C E E D S  OF SALE 
S E C U R E D  P A R T Y ' S  L I A B I L I T Y  F O R  F A I L U R E  TO 

COMPLY; E N J O I N I N G  SALE 
G E N E R A L  V A L I D I T Y  OF S E C U R I T Y  A G R E E M E N T  
W A I V E R  OF R IGHTS 
D E F I N I T I O N S

O t h e r  Amendtrents:

Sec. 0 6 . 0 5 . 1 7 5. D E P O S I T O R  A N D  C U S T O M E R  R E C O R D S  C O N F I D E N T I A L  
Sec. 09.45-170. J U D G M E N T  ON F O R E C L O S U R E  OF L I E N

R e p e a l  of AS 0 9 . 4 5 . 2 0 0  a n d  AS 3 4 . 2 0 . 0 1 0 — 3 4 . 2 0 . 1 3 5

T r a n s i t i o n a l  p r o v i s i o n s  

E f f e c t i v e  date

- 3 -



sassa®

*A - w a i t  
90 days 
or m o r e

STEPS IN S U M M A R Y  F O R E C L O S U R E  

U N D E R  E X I S T I N G  S E C T I O N S  3 4 . 2 0 . 0 7 0  - 34.20. 135 

(Deeds of Trust)

D E F A U L T
(including the r u n n i n g  of any g race period)

[wait 30 days or more]

I

R e c o r d  n o t i c e  of d e f a u l t  and sale

[within 10 days]

T r a n s m i t  copy to (1) debtor, his k n o w n  successor, 
r e c o r d e d  successor, or s u c c e s s o r  in posses sion; 

(2) any o t h e r  p e r s o n  in p o s s e s s i o n ;  (3) r e c o r d e d  
su b s e q u e n t  lienholders, a n d  (4) state (special 

n o t i c e  re its liens)

[no w a i t  n ecessary]

1
Post copy in three p u b l i c  p laces and 
p u b l i s h  once a w e e k  for four  weeks

i
(Right to cure d e f ault and r e s u m e  p a y m e n t  
s c h e d u l e  u n t i l  a u c t i o n e e r ' s  h a m m e r  falls)

-V SALE A T  P U B L I C  A U C T I O N  4~
(No c r e d i t o r ' s  r i g h t  to r e c o v e r  d e f i c i e n c y  

and no d e b tor's r i g h t  of r e de mption)

* B - w a i t  30 
days or 
m o r e  f o l­
lowing 
p o s t i n g

M i n i m u m  time b e t w e e n  the end of a g race p e r i o d  for r e c e i p t  of 
p a y m e n t s  a n d  the date of sale: 120 days.

*  A  a n d  B time lapse is u s e d  d e p e n d i n g  u p o n  w h i c h  b rings one 
to a later sale date.

- 4 -



STEPS IN S U M M A R Y  F O R E C L O S U R E  
U N D E R  P R O P O S E D  SECTI ONS 34.21.0 90 - 3 4 . 2 1.280

(Any s e c u r i t y  a g r e e m e n t  c o n t a i n i n g  a p o w e r  of sale)

D E F A U L T  

[wait 30 davs or more]

1
Tr a n s m i t  n o t i c e  of default 

[to (1) d ebtor or his s u c c e s s o r  
and (2) occupants]

[wait 30 days or more]

t
■Record n o t i c e  of intent to sell

* A - w a i t  
60 days 
or m o r e

[no w a i t  necessary]

I
T r a n s m i t  n o t i c e  of intent to sell [to (1) 

d e b t o r  a n d  any o t h e r  p e r s o n  w i t h  k n o w n  or r e­
cor d e d  i n t er est in the collateral; (2) an a t t o r n e y  
s h o w n  in a lis pendens, and (3) the A t t o r n e y  G e n­
eral w i t h  special n o t i c e  re state liens], post 
it on the collat e r a l  and start p u b l i c a t i o n  of

it once a w e e k  for 3 w e e k s  -*--------------

[no wait necessary]

*
N o t i c e  of time a nd p lace of p u b l i c  sale 

or time af ter w h i c h  p r i v a t e  sale w i l l  be m a d e  
(this separate n o t i c e  is not n e c e s s a r y  if 

it was i n c l u d e d  in n o t i c e  of intent to sell)

Iwait 10 days or more]

I
•SALE-

* B - w a i t  45 
days or 
more f o l­
lowing 
t r a n s m i t­
tal p o s t­
ing and 
start of 
p u b l i c a -  
tion

(No ;reditor's right to r e c o v e r  d e f i c i e n c y  
and no debtor's r ight of redemption)

M i n i m u m  time b e t w e e n  the end of a grace p e r i o d  for r e c e i p t  of 
pa y m e n t s  and tnc date of sale: 120 days.

* A  a n d  B time lapse is u s e d  d e p e n d i n g  u p o n  w h i c h  brings one to 
a later "sale" date.

The date for "sale" shown h e r e  is also the last date for curing 
a d e fault and r e s u m i n g  the r e g u l a r  p a y m e n t  s c h e d u l e  (a "simple" 
c u r e ) . The sale m a y  be h e l d  later as a p u b l i c  sale or a " c o m­
m e r c i a l l y  r e a s o n a b l e "  p r i v a t e  sale, but after the final date 
for a s i m p l e  cure, the sale can be s t oppe d only by p a y i n g  the 
full principal, interes t and costs.
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sections, w h e r e  appro p r i a t e .  In the s o u r c e  notes and comments 

the U n i f o r m  C o m m e r c i a l  Code, AS 4 5 . 0 1 - - 4 5 .09, is r e f e r r e d  to 

as the UCC. The U n i f o r m  L a n d  T r a n s a c t i o n s  A c t  is r e f e r r e d  to 

as the U L T A  and the U n i f o r m  S i m p l i f i c a t i o n  of L a n d  Transfers 

A ct is r e f e r r e d  to as the USLTA. Th e R e v i s e d  Code of W a s h i n g­

ton A n n o t a t e d  is r e f e r r e d  to as RCWA.

•

S e c t i o n  1

COMMENT: This s e c t i o n  states the g e n e r a l  purposes

of the Act.

S e c t i o n  2

AS 3 4 . 2 1 . 0 1 0  |

SOURCE: (a) is f r o m  AS 45.09.102; (b) is from  AS I

45.09.202; (c) is part  o^ ‘-be ULTA § 3-103(7) and U S L T A  § 1- |

2 0 1.
COMMENT; (a) is - '.ended to a l l o w  a court to find 

a t r a n s a c t i o n  s u bject to this c h a p t e r  even th ough there is 

no d o c u m e n t a r y  e v i d e n c e  of the parties' incent. The Supreme 

Court of A l a s k a  has m a d e  it clear this is our p r e s e n t  law.

B r a n d  v. F i r s t  Fed. S a v . a n d  L o a n , 478 P . 2d 820 (1970); D e p t . 

of R e v e n u e  v. B a x t e r , 486 P . 2d 360, 365 (1971).

The m a t e r i a l  in (c) was i n c l u d e d  as par t of the

d e f i n i t i o n  of " s e c u r i t y  interest" in the r e f e r e n c e d  u n i f o r m  

acts. T h e  g e n e r a l  subjec t m a t t e r  of .010 is c o v e r e d  in U L T A  

§ 3-102.

AS 3 4 . 2 1 . 0 2 0

SOURCE: AS 45.09.104(8).

COMMENT: T h e  e x c l u s i o n  in this s e c t i o n  is c o n s i s t e n t



w i t h  the d e f i n i t i o n  of " s e c u r i t y  i n t e r e s t "  as a " c o n s e n s u a l "  

i n t e r e s t .

AS 3 4 . 2 1.030

SOURCE: AS 45.09.112.

COMMENT: This s e c t i o n  is d e s i g n e d  to p r o t e c t  the

real p a r t y  in interest. Its e f f e c t  is s i m i l a r  to that of 

ex i s t i n g  law, w h i c h  r e q u i r e s  the t r u s t e e  to s e n d  a n o t i c e  of 

sale " w here the t r ustee or b e n e f i c i a r y  has a c t u a l  n o t i c e  of 

the lien or int ere s t . "  AS 3 4 . 2 0 . 0 70(c)( 3).

AS 3 4 . 2 1 . 0 4 0

SOURCE: This s e ction w a s  t aken f r o m  U L T A  § 3-209

w h i c h  is b a s e d  u p o n  § 9-208 of the U C C  (AS 45.09.208).

L a n g u a g e  is a d d e d  to a l l o w  a d e b t o r  to r e q u e s t  s t a t e m e n t s  

f r o m  the b a n k  to w h i c h  h e  a c t u a l l y  m a k e s  his payments.

COMMENT: E x i s t i n g  law m a k e s  no p r o v i s i o n  for such

a statement, a l t h o u g h  the c ommon p r a c t i c e  is for statem e n t s  

to be sent e v e n  t h ough not requested.

L i a b i l i t y  is i m pos ed on the p e r s o n  f a i l i n g  to 

c o m p l y  w i t h  the r e q u e s t  o n l y  if he lacks a " r e a s o n a b l e  

e x c u s e ."

T h e  bi ll gives the h o l d e r  of a s u b o r d i n a t e  s e c u r i t y  

interest like a s econd  deed of trust the r i g h t  to get from 

the t r ustee or b e n e f i c i a r y  on a first d e e d  of trus t a s t a t e m e n t  

of a c c o u n t  on the o b l i g a t i o n  s e c u r e d  by the first deed of 

trust. The duty  p l a c e d  on the s e c u r e d  p a r t y  or his agent 

bank to p r o v i d e  i n f o r m a t i o n  w o u l d  c r e a t e  an e x c e p t i o n  to the 

strict c o n f i d e n t i a l i t y  of b a n k  r e c o r d s  u n d e r  AS 06.05.175. 

Se c t i o n  3 n e a r  the end of the bill s p e c i f i c a l l y  amends that 

section.
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AS 3 4 . 2 1 . 0 5 0

SOURCE: AS 45.09.311.

C OMMENT: This s e c t i o n  is v e r b a t i m  f r o m  the UCC. It

is to m a k e  c l e a r  that in all s e c u r e d  r e a l  p r o p e r t y  t r a n s a c t i o n s  

the d e b t o r  has an i n t e r e s t  w h i c h  the d e b t o r  can d i spose of a n d  

w h i c h  the c r e c i t o r s  of the d e b t o r  can reach.

T h e  s e c t i o n  does n o t  p r e c l u d e  a s e c u r i t y  a g r e e m e n t  

p r o v i s i o n  w h i c h  m a k e s  a t r a n s f e r  a d e f a u l t  b u t  m e r e l y  prevents  

s u c h  a p r o v i s i o n  f r o m  h a v i n g  the e f f e c t  of p r o h i b i t i n g  transfer. 

T he t r a n s f e r  w o u l d  be s u b ject to the s e c u r i t y  interest.

AS 34.21,06.0

SOURCE: AS 4 5 . 09.405(c).

COMMENT: E x i s t i n g  law deals w i t h  the s u bject of

this s e c t i o n  o n l y  b y  p r o v i d i n g  t hat r e c o r d i n g  an a s s i g n m e n t  

of a m o r t g a g e  is n o t  in itself n o t i c e  to the d e b t o r  of the 

assign m e n t .  AS 34.20.010. In contrast, A S  3 4 . 2 0 . 1 3 0  provides 

that r e c o r d i n g  an a s s i g n m e n t  of the b e n e f i c i a l  interest in a 

d e e d  of t r u s t  is " c o n s t r u c t i v e  n o t i c e  to all p e r s ons ."

(When the a s s i g n o r  acts as the a s s i g n e e ' s  agent to r e c e i v e  

p a y m e n t s  f o l l o w i n g  the assignment, this s e c t i o n  coul d be 

i g n o r e d . )

AS 3 4 . 2 1 . 0 7 0

SOURCE: T h e  s e c t i o n  is b a s e d  u p o n  AS 45.0 9. 4 0 4 ( a ) ,

§ 9-404(1) of the UCC.

C O M M E N T :  T h e  s e ction r e q u i r e s  the s e c u r e d  p a r t y

to p a y  the d e b t o r  b o t h  a fixed sum of $500 and his actual 

damages if h e  fails to p r o v i d e  the s t a t e m e n t  w i t h i n  15 days 

a f t e r  demand. This is the UCC prov is i o n ,  substa n t i a l l y ,  

e x cep t the UCC r e q u i r e s  the s t a t e m e n t  w i t h i n  10 days and the 

dollar , • nlty is $100.
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SOURCE: A S  4 5 . 0 9.501(a), w i t h  m a j o r  changes.

COMMENT: The c o m m i s s i o n  s a w  n o  r e a s o n  to r e s t r i c t

the s e c u r e d  p a r t y  f r o m  p r o c e e d i n g  w i t h  j u d i c i a l  a n d  n o n j u d i c i a l  

r e m e d i e s  s i m u l t a n e o u s l y .  The s e c t i o n  follows g e n e r a l l y  UCC 

sec. 9-501(1) w h i c h  p r o v i d e s  that r e m e d i e s  shall b e  cumulat ive.

The s e c t i o n  is subject to the c o u rt' s a u t h o r i t y  to 

c o n s o l i d a t e  a c ti ons a n d  to r e q u i r e  m a r s h a l i n g  o f  assets. As 

w i t h  e x i s t i n g  l a w  on n o n j u d i c i a l  fore cl o s u r e ,  A S  34.2 1.220(d) 

in the b i l l  p r o v i d e s  that there is no r i g h t  to r e c o v e r  a d e f i­

cie n c y  a f t e r  s ale in a n o n j u d i c i a l  f o rec losure.

AS 3 4 . 2 1 . 0 9 0

SOURCE: R C W A  61.24.030.

COMMENT: T h e  last phrase, "or a n o t h e r  p e r s o n , "  in

s u b p a r a g r a p h  (1) is i n t e n d e d  to i n s u r e  that deeds of trust 

c o n t i n u e  to be s u m m a r i l y  foreclosed.

A l l  of the r e q u i r e m e n t s  of this s e c t i o n  are also

in e x i s t i n g  law. AS 34.20.070(a) and ( b ) .

AS 34.21 .100

SOURCE: O r i g i n a l  drafting.

COMMENT: This s e c t i o n  is a g u i d e  to the b a l a n c e

of the chapter. It is to m a k e  c l e a r  that secs. 110 t h r o u g h  

150 cove r the p r e - s a l e  p r o c e d u r e s  an d time e l e m e n t s  for 

p o w e r - o f - s a l e  forec losure, and that secs. 160 a n d  170 only 

e s t a b l i s h  the c o n t e n t  of the p r i n c i p a l  notices, i . e . , the 

n o t i c e  of d e fault  a n d  the n o t i c e  of i ntent to sell.

AS 34.2 1.110

S O U R C E : R C W A  61.24.030.

COMMENT: This s e c t i o n  r e p e a t s  the p r e s e n t  rule

that p r o c e e d i n g s  c a n n o t  b e g i n  u n t i l  30 days a f t e r  the default.

AS 34.21.080
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As u n d e r  e x i s t i n g  law, n o t i c e  is sent to the debtor. The 

r e q u i r e m e n t  of s e r v i c e  on a n  o c c u p a n t  is n e w  to A l a s k a  S t a t­

utes, b u t  a l m o s t  c e r t a i n l y  r e q u i r e d  b y  c o m m o n  law.

AS 34 .21 . 1 2 0

SOURCE: R C W A  61. 24.040(1) (a)’.

COMMENT: E x i s t i n g  l a w  r e q u i r e s  a n o t i c e  of default

w h i c h  includes a n o t i c e  of time a n d  p l a c e  of sale. T h e  p r o­

po s e d  s e c t i o n  r e q u i r e s  a s i m p l e  n o t i c e  of d e f a u l t  followed, 

if nec essary, b y  a f o rmal n o t i c e  of i nte nt to sell w h i c h  is 

recorded. If a sale b e c o m e s  n e c e s s a r y ,  sec. 150 requires 

that an i n f orm al n o t i c e  g i v i n g  f u r t h e r  i n f o r m a t i o n  as to the 

sale be p r o v i d e d  to i n t e r e s t e d  parties.

AS 3 4 . 2 1 .130

SOURCE: ( 1 ) (A) is f r o m  R C W A  6 1 . 2 4 . 0 4 0 ( b ) ; ( 1 ) (B)

is fro m R C W A  61.24 .040(c); (2) is f r o m  AS 3 4 . 20.070( d); (3) 

is from R C W A  61.24.030; and (4) is f r o m  AS 09. 35.140(2).

Th e r e  are changes f r o m  the o r i g i n a l  f o r m s .

COMMENT: T h e  initia l n o t i c e  of d e f a u l t  should be

r e l a t i v e l y  i n e x p e n s i v e  for the s e c u r e d  p a r t y  to send out, 

u n l i k e  the c u r r e n t l y  u s e d  n o t i c e  of d e f a u l t  w h i c h  r e q uires a 

r e c o r d  search. T h e  m o r e  e x p e n s i v e  n o t i c e  of i n t e n t  to sell 

goes out o n l y  if the d e b t o r  fails to cure w i t h i n  30 days of 

the first notice. S i n c e  the d e b t o r  pays co:3ts a n d  attorneys  

fees when  he cures u n d e r  b o t h  p r e s e n t  law and the p r o p o s e d  

section, this p r o v i s i o n  s h o u l d  save the d e b t o r  c o n s i d e r a b l e  

m o n e y .

S u b p a r a g r a p h  (2) c o n t inues the p r e s e n t  r u l e  r e q u i r i n g  

that the state be g i v e n  p a r t i c u l a r  i n f o r m a t i o n  as to the 

liens it has on the collateral.

P o s t i n g  on the c o l l a t e r a l  of n o t i c e  of intent to 

sell is required.
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S u b p a r a g r a p h  (d)(3) changes the p r e s e n t  p u b l i s h i n g  

r e q u i r e m e n t  w h i c h  is h i d d e n  in AS 0 9 . 4 5 . 1 8 0  and 0 9 .35 .140(2) 

f r o m  four to three weeks. But the time b e t w e e n  the first 

p u b l i c a t i o n  and the sale m u s t  be at least 45 days.

AS 34.2 1.140

SOURCE: O r i g i n a l  drafting.

COMMENT: This s e c t i o n  inc ludes p r o v i s i o n  for

g i v i n g  n o t i c e  of time and p l a c e  or m a n n e r  of sale to all 

those w h o  r e c e i v e d  the n o t i c e  of intent to sell and  to all 

those w h o  h a v e  a s k e d  to be notified.

AS 3 4 . 2 1 . 1 50

SOURCE: O r i g i n a l  drafting.

COMMENT: The s e c t i o n  c l a r i f i e s  intent.

AS 3 4 . 2 1 . 1 6 0

SOURCE: P a r a p h r a s e d  from R C W A  61.24.03 0(6).

COMMENT: This s e c t i o n  r e q u i r e s  that w h e n  a s e c u r e d

p a r t y  dec lares a d e b t o r  in default, he fully informs h i m  the 

basis of the default, w h a t  he m u s t  do to cure the d e f ault and 

the c o n s e q u e n c e s  if he fails to cure it. It r e q u i r e s  a clear 

w a r n i n g  to the d ebtor that his rights  in the c o l l a t e r a l  w i l l  

be cut o f f  u n d e r  sec. 180(g) if he fails to cure w i t h i n  the 

r e q u i r e d  time.

AS 34.21 .170

SOURCE: R C W A  61.24.040(f), w i t h  m a n y  changes.

COMMENT: The n o t i c e  set out in this s e c t i o n

c o r r e s p o n d s  to the e x i s t i n g  n o t i c e  of sale, e xcept that this 

n o t i c e  n e e d  n ot c o n t a i n  the time, place, and m a n n e r  of the 

sale. W h e n  it does n o t  c o n t a i n  this information, the d^otor 

and i n t e r e s t e d  parties w i l l  be a d v i s e d  of s p e c i f i c s  as to 

the sale b y  a later notice. The later n o t i c e  w i l l  also go

-11-



out to all o t h e r  p e r s o n s  w h o  h a v e  w r i t t e n  to the p e r s o n  

d e s i g n a t e d  in the n o t i c e  e x p r e s s i n g  an i n t erest and p r o v i d i n g  

a m a i l i n g  address.

AS 3 4.21.180

SOURCE: (a) is from R C W A  61.24.090(b)(1 ); (b) and (c)

are p a r a p h r a s e d  f r o m  AS 34.20.070(b ); (d) is o r i g i n a l  drafting; 

(e) is f r o m  R C W A  61.24. 0 9 0 ( b ) ( 2 )  a n d  (4); (f) is f r o m  RCWA 

6 1 .24.090( b)(5); (g) a n d  (h) are o r i g i n a l  drafting.

COMMENT: S u b s e c t i o n  (a) e s s e n t i a l l y  restates

exist i n g  law, e x ce pt that it e x p l i c i t l y  allows cure by 

p e rso ns other than the debtor.

S u b s e c t i o n  (b) sets a time limit w i t h i n  w h i c h  cure 

m u s t  be made. A f t e r  the e x p i r a t i o n  of that time period, 

cure can only be m a d e  by t e n d e r i n g  the full a m ount of i n d e b t e d­

ness u n d e r  ( d ) .

S u b s e c t i o n  (c) limits to two the n u m b e r  of times the 

debtor w i l l  be p e r m i t t e d  to cure a f t e r  the s ec ond step toward 

f o r e c l o s u r e  has b e e n  reached. By s u b s e c t i o n  (c) the debto r is 

l i mit ed in the n u m b e r  of times he can r e i n s t a t e  the securit y 

a g r e e m e n t  a f t e r  d e f a u l t i n g  a nd p e r m i t t i n g  f o r e c l o s u r e  to reach 

the last stage b e f o r e  sale.

S u b s e c t i o n  (d) is i n t e n d e d  to a m e l i o r a t e  the 

h a r s h n e s s  of ( g ) , w h i c h  cuts off the d e b tor's r ight to cure 

in o r d e r  to m a x i m i z e  the p u r c h a s e  p r i c e  at the forec l o s u r e  

sale. The d e b t o r  m a y  r e s c u e  his h o m e  at any time b e f o r e  the 

sale by p a y i n g  the e n t i r e  default, i n c l u d i n g  the a c c e l e r a t e d  

a m o u n t .

S u b s e c t i o n  (e) applie s to cures the rule c u r r e n t l y  

a p p l i c a b l e  to p o s t - s a l e  redemption, w h i c h  is that a c r e dit or 

w h o  rescues the d ebtor a c q u i r e s  a lien for the a mount spent 

on the rescue.



S u b s e c t i o n  (f) is d e s i g n e d  to p r o v i d e  a clear 

r e c o r d  for the title searcher. If the s e c u r e d  p a r ty's 

fa i l u r e  to r e c o r d  the r e q u i r e d  n o t i c e  a f t e r  cure causes a 

d e b t o r  to lose a sale, the d e b tor m U y  sue for damage s under 

sec. 240.

S u b s e c t i o n  (g) is a r a d i c a l  d e p a r t u r e  f r o m  exi sting 

law, w h i c h  a llows cure u n t i l  the a u c t i o n e e r ' s  h a m m e r  falls.

The p r o p o s e d  s e c t i o n  cuts off the debtor's r i g h t  to a simple 

cure so that the c o l l a t e r a l  can be l i sted and sold. W h i l e  

the p r o p o s e d  s e c t i o n  appears on its face to treat the debtor 

harshly, it is i n t e n d e d  to p r o tect his e q u i t y  f r o m  the usual 

s a c r i f i c e  sale. No o t h e r  state has b e e n  found w h i c h  has 

e l i m i n a t e d  the r e q u i r e m e n t  of a p u b l i c  auction.

S u b s e c t i o n  (h) assures that any p a y m e n t  m a d e  w h i c h  

stops d e f a u l t  p r o c e e d i n g s  w i l l  not be a bogus payment.

AS 3 4.21 . 1 9 0

SOURCE: (a) is from AS 45.09.904; (b) is ori ginal

drafting; (c) is on the subject of AS 4 5 . 0 9.9 04(c); (d) is 

from AS 45.09. 9 0 4 ( c ) ;  (e) is from AS 45.09.507( b); and (f) 

is from AS 4 5 . 0 9 . 5 0 7 ( b ) .

COMMENT: S u b s e c t i o n  (a) provides for sale following

e x p i r a t i o n  of tht cure period.

S u b s e c t i o n s  (d) and (e) i n c o r p o r a t e  the UCC s t a ndard 

of the c o m m e r c i a l l y  r e a s o n a b l e  sale. To insure a h i g h  

p u r c h a s e  price, a c o m m e r c i a l l y  u n r e a s o n a b l e  sale transfers 

good title to the b u y e r  (see sec. 220). However, an a g g r i e v e d  

d e b t o r  m a y  sue the s e c u r e d  party for damages u n d e r  sec. 240.

T h e  c o n c e p t  of this s e c t i o n  is b a s i c  to the UCC 

and basic to this bill.
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AS 34.21 .200

SOURCE: O r i g i n a l  drafting.

COMMENT: O f f s e t  b i d d i n g  at a sale of c o l l a t e r a l

at p u b l i c  a u c t i o n  is the n o r m  at present, a n d  c o n t in ues to 

be p r o v i d e d  for in this section.

This b i l l  p e r m i t s  n e g o t i a t e d  sales of the c o l l a t e r a l  

as w e l l  as sales at p u b l i c  auction. S u b s e c t i o n  (a) p r o h ibit s 

the f o r e c l o s i n g  s e c u r e d  p a r t y  f r o m  b e i n g  a p u r c h a s e r  at a 

sale that he n e g o t i a t e s  as seller.

S u b s e c t i o n  (b) a u t h o r i z e s  a j u n i o r  l i e n h o l d e r  to 

set o f f  the a m ount o f  his lien if he is a p u r c h a s e r  of the 

c o l l a t e r a l  and first pays off or s e cures the r e l e a s e  of 

su p e r i o r  liens.

AS 3 4 . 2 1 . 2 1 0

SOURCE: A S  34.20.080 (c) a n d  ( d ) .

COMMENT: Thi s s e c t i o n  r e q u i r e s  that there be

in c l u d e d  in, or a t t a c h e d  to, the deed i s s u e d  by the s e cured 

p a r t y  (1) an a f f i d a v i t  of the m a n n e r  of g i v i n g  the r e q u i r e d  

n o t i c e s  and (2) an a f f i d a v i t  of p u b l i c a t i o n  of the n o t i c e  of 

intent to sell. E x i s t i n g  AS 34.10.080(d) calls for r e c o r d i n g  

of these a f f i d a v i t s  by the s e c u r e d  p a r t y  a f t e r  the sale.

AS 3 4 . 2 1.220

SOURCE: (a) is f r o m  AS 3 4 . 2 0 . 0 9 0 ( a ) ;  (b) is f r o m

AS 34.20.090(b);  (c) is f r o m  AS 34.20. 0 9 0 ( c ) ;  a n d  (d) is 

from AS 34.20.100.

COMMENT: This s e c t i o n  is l i t t l e  c h a n g e d  from

ex i s t i n g  law.

S u b s e c t i o n  (d) r e s t a t e s  the p r e s e n t  r u l e  w h i c h  

allows n o n j u d i c i a l  f o r e c l o s u r e  o n l y  w h e r e  no d e f i c i e n c y  

j u d g m e n t  is permitted.



SOURCE: (a) is f r o m  AS 4 5 . 09 .504(a); (b) is o r i g i n a l

drafting; a n d  (c) is f r o m  AS 45.09.504(b).

COMMENT: S u b s e c t i o n  (a) is t aken f r o m  the UCC.

T he p r i o r i t i e s  a m o n g  v a r i o u s  types of liens and s e c u r i t y  

i n t e rests are left by (a)(3) to case law. A l t h o u g h  it is 

not s p e l l e d  out in the bill, it is i n t e n d e d  that the s e c u r e d  

p a r t y  r e tains a r i g h t  to file an i n t e r p l e a d e r  a c t i o n  w h e n  

p r i o r i t i e s  are in doubt.

AS 3 4 . 2 1 . 2 4 0

SOURCE: AS 45.09.507.

COMMENT: This s e c t i o n  allows for an i n j u n c t i o n

b e f o r e  sale or d a m ages a f t e r  sale for f a i l u r e  to c o m p l y  w i t h  

this chapter.

AS 3 4 . 2 1 . 2 5 0

SOURCE: AS 45.09.201.

COMMENT: This s e c t i o n  is t a k e n  f r o m  the UCC, and

is i n c l u d e d  p r i n c i p a l l y  to c o n tr ast w i t h  AS 34.21.260.

AS 3 4 . 2 1.260

SOURCE: This s e c t i o n  is from AS 4 5 . 0 9 . 5 0 1 ( c ) ,  but

is m o r e  inclusive.

COMMENT: This s e c tion p r o tects debtors f r o m  b e i n g

a s k e d  to w a i v e  v a r i o u s  rights g u a r a n t e e d  by this chapter.

AS 3 4 . 2 1 . 2 9 0

SOURCE: (1) is from AS 4 5 . 09 .105(3); (2) is fr om

AS 4 5 . 09.105( 4); (3) is from  U S L T A  § 1-201(19); (4) is from 

AS 45.09.1 05(8); (5) is f r o m  U S L T A  § 1-201(25) a n d  U L T A  § 3- 

103(7); a n d  (6) is f r o m  AS 45.09.105(9).

COMMENT: All defini t i o n s  are p a r a p h r a s e d  f r o m  the

UCC or the USLTA, as noted. The terms " g o v e r n m e n t a l  a g e n c y , "

AS 34.21.230

-15-



"r e c e i v e r , "  a n d  " t r u s t e e  in b a n k r u p t c y” are a d d e d  in (6) to 

cl a r i f y  intent.

S e c t i o n  3

AS 0 6 . 0 5 .175

COMMENT: This s u b s e c t i o n  is a d d e d  to m e e t  the

p o s s i b l e  r e l u c t a n c e  of a f i n a n c i a l  i n s t i t u t i o n  to p r o v i d e  

i n f o r m a t i o n  to the h o l d e r  of a s u b o r d i n a t e  s e c u r i t y  interest.

S e c t i o n  4

AS 0 9 . 4 5 . 1 7 0

COMMENT: This s e c t i o n  subs Li.-., at es the b r o a d e r

t e r m  " s e c u r i t y  i n t e r e s t "  for the t e r m  " m o r t g a g e "  in the 

l o n g - s t a n d i n g  s e c t i o n  on j u d i c i a l  f o r e c l o s u r e  in the Code of 

Civil Proc e d u r e .  No c h a n g e  is m a d e  in the j u d i c i a l  f o r e c l o s u r e  

proced ure, b u t  it is m a d e  clear b y  s t a t u t e  that the p r o c e d u r e  

is a v a i l a b l e  b r o a d l y  for f o r e c l o s u r e  of all s e c u r i t y  interests.

S e c t i o n  5

Re p e a l  of AS 0 9 . 4 5 . 2 0 0  and AS 3 4 . 2 0 . 0 1 0 - - 3 4 .20.135

COMMENT: A S  09.45.200, h e r e  repealed,  pro vi d e s

that an a c t i o n  for f o r e c l o s u r e  c a n n o t  be m a i n t a i n e d  w h i l e  an 

a c t i o n  is p e n d i n g  for the debt. R e f e r e n c e  AS 3 4 . 2 1 . 0 8 0  in 

the bill.

Th e  o t h e r  secti ons r e p e a l e d  are the e x i s t i n g  law 

on deeds of trust.

S e c t i o n  6

COMMENT: This t r a n s i t i o n a l  s e c t i o n  takes the c o n­

ser v a t i v e  a p p r o a c h  that the l a w  in e f f e c t  w h e n  a s e c u r i t y  

a g r e e m e n t  is e n t e r e d  into shall b e  the law u s e d  in e n f o r c i n g  

the s e c u r i t y  a greement . However, since this A c t  follows m o r e  

c l o s e l y  the e x i s t i n g  l a w  on deeds of trust than it does the 

e x i s t i n g  l a w  on o t h e r  s e c u r i t y  a gr eements, an e x c e p t i o n  is m a d e  

as to deeds of trust. The p e r s o n  f o r e c l o s i n g  a deed of trust
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ip. g i v e n  an o p t i o n  to p r o c e e d  w i t h  f o r e c l o s u r e  u n d e r  this Act 

if he s h o u l d  w i s h  t o .

This t r a n s i t i o n a l  s e c t i o n  w i l l  m a k e  it n e c e s s a r y  

that the statutes r e p e a l e d  or a m e n d e d  b y  this Act be r e t a i n e d  

in A l a s k a  S t a tu tes v o l u m e s  for several years aft er this Act 

goes into effect.

S e c t i o n  7

The e f f e c t i v e  date of the A c t  s h o u l d  be s e veral  

m o n t h s  f o l l o w i n g  e n a c t m e n t  to a l l o w  time for b e c o m i n g  fami liar 

w i t h  its terms.
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MARCH 2 2 ,  1984

TO: JOHN

FROM: KEN

RE: HB 342 "RELATING TO FILING AND RECORDING AND TO

RECORDABLE DOCUMENTS"

THE MAIN PURPOSE OF HB 342 IS TO CLARIFY EXISTING ALASKA 

STATUTES ON FILING AND RECORDING AND TO CENTRALIZE THE 

THE RECORDING PROCESSES WITHIN STATE GOVERNMENT. THE 

BILL WOULD CREATE A NEW SECTION UNDER TITLE 40 OF THE 

ALASKA STATUTES ENTITLED RECORDING IN PUBLIC RECORDS, 

WHICH LAYS OUT IN DETAIL THIS PROPOSED RECORDING SYSTEM.

QUESTIONS:

1. WHY WAS TITLE 40 CHOSEN AS THE SPOT FOR THIS NEW SEC­

TION ON RECORDING ?

2. WHY HAS THE DEPARTMENT OF NATURAL RESOURCES BEEN 

MANDATED TO PROVIDE THESE SERVICES IN THIS BILL ?

3. WHAT WOULD THE IN IT IAL  EXPENSE BE TO IMPLEMENT THIS 

PROGRAM ?



4. DID THE ALASKA CODE REVISION COMMISSION WORK WITH THE 

DEPARTMENT O r NATURAL RESOURCES IN WRITING THIS B ILL  ?

5. IS THERE A PROJECTED COST SAVINGS FOR THE STATE AS A 

RESULT OF THIS BECOMING LAW ?

6. HOW MANY NEW POSITIONS WOULD BE CREATED BY THIS LEGIS­

LATION ?

7. WHAT IS THE ANTICIPATED DAY LEVEL FOR THOSE PEOPLE ? 

WHAT WOULD BE THE JOB REQUIREMENTS FOR THESE POSITIONS ?

8. HOW DID THE ALASKA CODE REVISION COMMISSION COME TO 

DECIDE TO UNDERTAKE THIS PROJECT ? WHAT WAS THE IMPETUS 

FOR THIS B ILL ?

9. WHAT ARE THE FEELINGS OF THE DEPARTMENT OF NATURAL 

RESOURCES ON THIS BILL ? DOES THE DEPARTMENT FEEL IT 

NECESSARY ?

10. UNDER CURRENT STATUTES, RECORDING COMES UNDER TITLE 

34. WHY MOVE IT TO CHAPTER 40 ?
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JOHN W . ABBOTT - CHA IRMAN 

JA M E S  L. BA LD W IN  - V IC E  CHA IRMAN 
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M E M O R A N D U M

E X E C U T IV E  S E C R E T A R Y  
B ILLY  G. B ER R IER

R e p r e s e n t a t i v e  John Cowdery, C h a i rman 
House Labor and C o m m e r c e  C o m m i t t e e

Dick Regan, R e s e a r c h  Director 
Alaska Code R e v i s i o n  C o m m i s s i o n

March 22, 1984

HB 342 on R e c o r d i n g

I pencil this m e m o r a n d u m  late at n i g h t  and will  h a v e  
l i t t l e  c h a n c e  to review it w i t h  r e p r e s e n t a t i v e s  of the D e p a r t m e n t  
of N a t u r a l  R e s o urces  b e f o r e  the s c h e d u l e d  h e aring at 8:15 a.m. 
in the morni ng.

However, I b e l i e v e  the a t t a c h e d  a m e n d m e n t s  m a y  s a t i s f y  
q u e s t i o n s  a s k e d  by DNR a b o u t  HB 342. They are my effort to reach 
an a c c o r d  in the hope that the bill can move out of the L abor and 
C o m m e r c e  Committee.

The two d e f i n i t i o n s  drafted for inser tion on page 23 I 
a f f i r m a t i v e l y  support.

The balance of the d r a f ted a m e n d m e n t s  I do not 
a f f i r m a t i v e l y  support but p r o p o s e  for form. I b e l i e v e  that 
a d o p t i n g  them would c o n s t i t u t e  a r eason a b l e  c o m p r o m i s e  and w o u l d  
n ot s e r i o u s l y  conflict w i t h  the code revision c o m m i s s i o n ' s  
c o n c e p t s  as e x p r essed in the bill.

A  g r e a t  effort has been made to satisfy all p a r t i e s  on 
this bill. I hope the a p p r o p r i a t e  r e p r e s e n t a t i v e s  of DNR will 
join me in o f f ering the a t t a c h e d  a m e n d m e n t s  as a reason a b l e  
c o m p r o m i s e  of the few minor q u e s t i o n s  D N R  has raised a b o u t  the 
bill in its p r esent form.

TO:

FROM:

D A T E : 

RE:

D R : c h w



— _ _ _ _ _ —   —  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

A  M  E N D. M. E N T

O f f e r e d  in the H O U S E  By:

TO: HB 342

Page 10, lines 8 a n d  9:

D e l e t e  all m a t e r i a l  and insert:

"that is in the c u s t o d y  of the d e p a r t m e n t  or the U n i t e d
S t a t e s  B u r e a u  of L and M a n a g e m e n t  b u t  has not been recorded in the
records of a recor d i n g  district, or that has been r e c orded in a 
p u b l i c  r e c o r d e r ' s  o f f i c e  in a n other state, m a y  be".

Page 10, f o l l owing line 13:

I n ser t "(c) W h e n  a c e r t i f i e d  copy is recorded under
this section, it m u s t  be a c c o m p a n i e d  by an affidavit  e x p l a i n i n g
w h y  the o r i g i n a l  c o n v e y a n c e  c annot be r e c orde d instead of the 
c o p y . "

Page 11, foll o w i n g  line 7:

D e l e t e  "A s i g n a t u r e , "  and insert "An".

Page 23, f ollowing line 11:

Insert "(3) 'conformed copy' m e a n s  an exact image of a 
d o c u m e n t  or a true copy of a d o c u m e n t  on w h i c h  has been wri tten 
an e x p l a n a t i o n  of things that could not be copied exactly, such 
as "/s/" f o l l o w e d  by a p r i n t e d  copy of a signature;". R e n umb er 
the f o l l o w i n g  p a r a g r a p h s  accordingly .

Page 23, f o l l o w i n g  line 19:

Insert "(7) 'file' m e a n s  depoi.it into custody;". 
R e n u m b e r  the f o l l o w i n g  p a r a g r a p h s  a c c ordingly.

Page 28, line 3:

De l e t e  "January 1, 1984" a n d  insert "January 1, 1986".
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1

2

3

4

5

6
7

8 
9

10

11

12

13

14

15

16

17

18

19

20 

21 

22
23

24

25

26

27

28 

29

V u e
0 .  n

n e i t h e r  p r e s u m p t i o n  a p p l i e s .

Sec. 4 0 . 1 7 . 1 0 0 .  R E C O R D I N G  A  R E C O N V E Y A N C E .  W h e n  the parties to a 

reco r d e d  conveyance absolute in its term3 intend it to serve only as

s e c u r i t y  f o r  r e p a y m e n t  o f  a debt, the c o n v e y a n c e  is a b s o l u t e  as to all»

p e r s o n s  w h o  r e l y  u p o n  it i n  g o o d  f a i t h  a n d  fo r  v a l u e  b e f o r e  a r e c o n­

v e y a n c e  is r e c o r d e d .

Sec. 4 0 . 1 7 . 1 1 0 .  C L A S S E S  OF D O C U M E N T S  E L I G I B L E  F O R  R E C O R D I N G ,

(a) A  s i g n e d  d o c u m e n t  l i s t e d  in (b) of this  s e c t i o n  o r  i n c l u d e d  u n d e r  

(c) of t his s e c t i o n  t h a t  m e e t s  th e r e q u i s i t e s  f o r  r e c o r d i n g  u n d e r  

A S  4 0 . 1 7 . 0 3 0  mo.y b e  r e c o r d e d  as a c l a s s  A  d o c u m e n t .  T h e  r e c o r d e r  m a y  

n o t  r e c o r d  as a c l a s s  B d o c u m e n t  a d o c u m e n t  t hat w o u l d  b e  a c l a s s  A  

d o c u m e n t  e x c e p t  f o r  a t e c h n i c a l  d e f e c t  i n  t h e  d o c u m e n t .  A  d o c u m e n t  

t h a t  m e e t s  t h e  r e q u i s i t e s  f o r  r e c o r d i n g  u n d e r  A S  4 0 . 1 7 . 0 3 0  a n d  t h a t  is 

n o t  a c o n v e y a n c e  o r  a d e f e c t i v e  c la s s  A  d o c u m e n t ,  is a c l a s s  B d o c u­

m e n t  the r e c o r d i n g  of w h i c h  \s p e r m i t t e d  f o r  t h e  s a f e k e e p i n g  o f  a 

r e c o r d  c o p y  of t h e  d o c u m e n t .  T h e  e f f e c t  o n  t i t l e  an d  r i g h t s  o f  r e­

c o r d i n g  c l a s s  A  a n d  c l a s s  B d o c u m e n t s  is set out i n  AS  4 0 . 1 7 . 0 8 0 .
S k a # /

(b) T h e  r e c o r d e r ^ w e y ] * r e c o r d  as a c l as s  A  d o c u m e n t  o n l y

(1) a c o n v e y a n c e  a c k n o w l e d g e d  o r  p r o v e n  u n d e r  A S  34.1 5. -  

150 - 3 4 . 1 5 . 2 5 0  or  a c e r t i f i e d  c o p y  of th e  c o n v e y a n c e  if re,cording the 

c o p y  is p e r m i t t e d  b y  A S  4 0 . 1 7 . 0 2 0 ;

(2 ) a n  a c k n o w l e d g e d  o r  p r o v e n  p o w e r  o f  a t t o r n e y  o r  o t h e r

i n s t r u m e n t  g r a n t i n g  o r  r e v o k i n g  a p o w e r  to act as a g e n t  o r  a t t o r n e y

f o r  a n o t h e r  p e r s o n ;

(3) a c o n t r a c t  f o r  the s a l e  o r  p u r c h a s e  of r e a l  p r o p e r t y ,  

w h e n  a c k n o w l e d g e d  o r  p r o v e n  b y  all p a r t i e s  to the  c o n t r a c t ;

(4) a n  o p t i o n  f o r  the p u r c h a s e  of r e a l  p r o p e r t y  w h e n  it is

a c k n o w l e d g e d  b y  th e  p e r s o n  g r a n t i n g  the option;

(5) a c e r t i f i c a t e  of a p u b l i c  o f f i c i a l  or  a n  a f f i d a v i t  of
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1 any p e r s o n  t h a t  m a y  a f f e c t  the t i t l e  to o r  a n y  i n t e r e s t  i n  r e a l  p rop-

2 erty in the s t a t e  t hat is d e s c r i b e d  in t h e  c e r t i f i c a t e  o r  a f f i d a v i t ,

3 s t a t i n g  f a c t s  r e l a t i n g  to age, sex, b i r t h ,  d e a t h ,  c a p a c i t y ,  r e l a t i o n -

4 ship, f a m i l y  h i s t o r y ,  h e i r s h i p ,  na me s ,  i d e n t i t y  o f  p a r t i e s ,  m a r i t a l

5 status, p o s s e s s i o n  o r  a d v e r s e  p o s s e s s i o n ,  a d v e r s e  use ,  r e s i d e n c e ,

6 s e r v i c e  in th e a r m e d  forces, c o n f l i c t s  a n d  a m b i g u i t i e s  i n  d e s c r i p t i o n

7 of l a n d  in r e c o r d e d  i n s t r u m e n t s ,  a n d  the h a p p e n i n g  o f  a n y  c o n d i t i o n  or

8 e v e n t  tha t  m a y  t e r m i n a t e  a n  e s t a t e  o r  i n t e r e s t ;  a c e r t i f i c a t e  or

9 a f f i d a v i t  r e c o r d e d  u n d e r  this s e c t i o n  m u s t  c o n t a i n  th e  r e c o r d i n g

10 i n f o r m a t i o n  o f  a r e c o r d e d  d o c u m e n t  r e f e r r e d  to in it;

11 (6 ) a n  i n s t r u m e n t  b y  w h i c h  a r e a l  p r o p e r t y  s e c u r i t y  agree-

12 m e n t  is s u b o r d i n a t e d  or  w a i v e d  as to p r i o r i t y ;

13 (7) a d o c u m e n t  c r e a t i n g  a c o n d i t i o n ,  c o v e n a n t ,  r e s t r i c t i o n ,

14 or  r e s e r v a t i o n  r e l a t i n g  to r i g h t s  i n  r ea l  p r o p e r t y ;

15 (8 ) a n  a s s i g n m e n t  of a l l  o r  p a r t  o f  a s e c u r i t y  i n t e r e s t  in

16 real p r o p e r t y ;

17 ( 9 )  a r e l e a s e  of l i e n  o r  s e c u r i t y  i n t e r e s t  i n  r e a l  p rop-

18 erty; | feasg, Usvfx<̂ 'l opftdX Va purduue. re d  prspe/Ufy f
19 (10) a c o n f o r m e d  co p y  o f  aljd ocu m c n *] that is o t h e r w i s e  re-

20 c o r d a b l e  as a. c l a s s  A  d o c u m e n t  u n d e r  this s e c ti o n ,  w h e n  t h e  p e r s o n

21 o f f e r i n g  th e  d o c u m e n t  a t t a c h e s  to it a n  a f f i d a v i t  t hat

22 (A) the c o n f o r m e d  cop y  w a s  r e c e i v e d  b y  the p e r s o n  in

23 the c o u r s e  o f  the t r a n s a c t i o n ;

24 (B) the o r i g i n a l  is not i n  the p e r s o n ' s  p o s s e s s i o n ;

25 a nd

26 (C) the i n s t r u m e n t  o f f e r e d  fo r  r e c o r d a t i o n  is a con- :

27 f o r m e d  copy;

28 (11) a c o n v e y a n c e  f r o m  the U n i t e d  S t a t e s  of a n  i n t e r e s t  in

29 rea l  p r o p e r t y  in the state;
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1

2

3

4

5

6
7

8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
29

e x e c u t e d  b y  the s a m e  p a r t i e s  w h o  e x e c u t e d  the o r i g i n a l

(57) a m a s t e r  f o r m  that ca n  be i n c o r p o r a t e d  b y  r e f e r e n c e  i n  

d o c u m e n t s  l a t e r  reco r d e d .

(c) A  d o c u m e n t  s p e c i f i c a l l y  p e r m i t t e d  or r e q u i r e d  to be r e c o r d e d  

b y  a n o t h e r  l a w  of t h e  s t a t e  or m a d e  r e c o r d a b l e  as a c l a s s  A  d o c u m e n t  

* b y  r e g u l a t i o n  of th e  d e p a r t m e n t  m a y  b e  r e c o r d e d  as a c l a s s  A  d o c u m e n t .

Sec. 4 0 . 1 7 . 1 2 0 .  R E C O R D I N G  M E M O R A N D U M  OF LEA S E .  (a) R e c o r d i n g  ii 

m e m o r a n d u m  o f  lease s u b s t a n t i a l l y  c o m p l y i n g  w i t h  (b) g $ t h i s  s e c t i o n  

has the s a m e  e f f e c t  as r e c o r d i n g  the lease.

(b) A  m e m o r a n d u m  of l ease is a d o c u m e n t  s i g n e d  b y  the l e s s o r  a n d  

l e s s e e  a n d  c o n t a i n i n g  a r e f e r e n c e  to an u n r e c o r d e d  lease, s u b l e a s e ,  o r  

a g r e e m e n t  to lease o r  s u b l e a s e , and s u p p l y i n g  at least t h e  f o l l o w i n g  

i n f o r m a t i o n :

(1 ) the n a m e s  of the p a r ties;

(.?) a n y  a d d r e s s e s  of the p a r t i e s  set out i n  the  lease;

(3) the d a t e  of the lease;

(4) a d e s c r i p t i o n  of the real p r o p e r t y  l e a s e d  o r  s u b l e a s e d ;

(5) the c o m m e n c e m e n t  a n d  t e r m i n a t i o n  d a t e s  of t h e  lease, if 

f ixed and, if not fixed, the m e t h o d  by w h i c h  t he  d a t e s  a r e  to be

fixed; and

(6 ' a s t a t e m e n t  of the c o n d i t i o n s  u p o n  w h i c h  a p a r t y  m a y

e x e r c i s e  a r i g h t  to e x t e n d  or r e n e w  the lease o r  to e x e r c i s e  a r i g h t

I
to p u r c h a s e  o r  r e f u s e  to p u r c h a s e  the rea l  p r o p e r t y  o r  p a r t  of it.

fee. 4 0 . 1 7 . 1 3 0 .  A C T I O N S  A G A I N S T  R E C O R D E R  A N D  STATE. (a) If the

r e c o r d e r  f a i l s  to r e c o r d  a n d  i n d e x  a d o c u m e n t  p r o p e r l y ,  the r e c c r d e r  

m a y  be c o m p e l l e d  to r e c o r d  and i n d e x  the d o c u m e n t  p r o p e r l y  by a n

a c t i o n  f i l e d  in the s u p e r i o r  court.

(b) T h e  s t a t e  is l i a b l e  to a p e r s o n  i n j u r e d  by the f a i l u r e  of 

the r e c o r d e r  to p e r f o r m  d u t i e s  u n d e r  this c h a p t e r .  N e i t h e r  the

SB 245 -22-
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1 n e i t h e r  p r e s u m p t i o n  a p p l i e s .

2 Sec. 4 0 . 1 7 . 1 0 0 .  R E C O R D I N G  A  R E C O N V E Y A N C E .  W h e n  t h e  p a r t i e s  to a

3 r e c o r d e d  c o n v e y a n c e  a b s o l u t e  in its t e r m s  i n t e n d  it to s e r v e  o n l y  as

4 s e c u r i t y  f o r  r e p a y m e n t  o f  a debt, the c o n v e y a n c e  is a b s o l u t e  as to all

5 p e r s o n s  w h o  r e l y  u p o n  it i n  g o o d  f a i t h  an d  f o r  v a l u e  b e f o r e  a r e c o n -

6 v e y a n c e  is r e c o r d e d .

7 Sec. 4 0 . 1 7 . 1 1 0 .  C L A S S E S  OF D O C U M E N T S  E L I G I B L E  F O R  R E C O R D I N G .

8 (a) A  s i g n e d  d o c u m e n t  l i s t e d  in (b) of this s e c t i o n  o r  i n c l u d e d  u n d e r

9 (c) of this s e c t i o n  that m e e t s  t h e  r e q u i s i t e s  f o r  r e c o r d i n g  u n d e r

10 A S  4 0 . 1 7 . 0 3 0  m a y  be  r e c o r d e d  as a class A  d o c u m e n t .  T h e  r e c o r d e r  m a y

11 not r e c o r d  as a c l a s s  B d o c u m e n t  a d o c u m e n t  that w o u l d  be a c l a s s  A

12 d o c u m e n t  e x c e p t  f o r  a t e c h n i c a l  d e f e c t  i n  th e  d o c u m e n t .  A  d o c u m e n t

13 that m e e t s  th e  r e q u i s i t e s  f o r  r e c o r d i n g  u n d e r  A S  4 0 . 1 7 . 0 3 0  a n d  t h a t  is

14 no t  a c o n v e y a n c e  o r  a d e f e c t i v e  class A  d o c u m e n t ,  is a c l a s s  B d ocu-

15 m e n t  the r e c o r d i n g  of w h i c h  is p e r m i t t e d  fo r  t h e  s a f e k e e p i n g  of a

16 r e c o r d  c opy of the d o c u m e n t .  Th e  e f f e c t  o n  t i t l e  a n d  r i g h t s  o f  re-

17 c o r d i n g  c l a s s  A  a n d  c l a s s  B d o c u m e n t s  is set out i n  A S  4 0 . 1 7 . 0 8 0 .
dk

18 (b) T h e  r e c or d e r ^ m a y j' r e c o r d  as a c lass A  d o c u m e n t  o n l y

19 (1) a c o n v e y a n c e  a c k n o w l e d g e d  or p r o v e n  u n d e r  A S  3 4 .1 5 . -

20 150 - 3 4 . 1 5 . 2 5 0  or a c e r t i f i e d  c o p y  of the c o n v e y a n c e  if r e c o r d i n g  the

21 c opy is p e r m i t t e d  b y  AS 4 0 . 1 7 . 0 2 0 ;

22 (2 ) a n  a c k n o w l e d g e d  o r  p r o v e n  p o w e r  o f  a t t o r n e y  o r  o t h e r

23 i n s t r u m e n t  g r a n t i n g  or r e v o k i n g  a p " w e r  to act as a g e n t  o r  a t t o r n e y

24 for a n o t h e r  p e r s o n ;

25 (3) a c o n t r a c t  fo r  the sale o r  p u r c h a s e  o f  r e a l  p r o p e r t y ,

26 w h e n  a c k n o w l e d g e d  o r  p r o v e n  b y  all p a r t i e s  to the c o n t r a c t ;

27 (4) a n  o p t i o n  f o r  the p u r c h a s e  o f  r e a l  p r o p e r t y  w h e n  it is

28 a c k n o w l e d g e d  by th e  p e r s o n  g r a n t i n g  the option;

29 (5) a certifit.:ats of a p u b l i c  o f f i c i a l  o r  a n  a f f i d a v i t  of
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1 an y  p e r s o n  t h a t  m a y  a f f e c t  th e  t i t l e  t o  o r  a n y  i n t e r e s t  i n  r e a l  p r o p -

2 e r t y  in th e  s t a t e  t hat is d e s c r i b e d  i n  th e  c e r t i f i c a t e  o r  a f f i d a v i t ,

3 s t a t i n g  facts r e l a t i n g  to age, ser, bi r t h ,  death, c a p a c i t y ,  r e l a t i o n -

4 ship, f a m i l y  h i s t o r y ,  h e i r s h i p ,  na m e s,  i d e n t i t y  o f  p a r t i e s ,  m a r i t a l

5 statu s ,  p o s s e s s i o n  o r  a d v e r s e  p o s s e s s i o n ,  a d v e r s e  use, r e s i d e n c e ,

6 s e r v i c e  in the a r m e d  forc e s,  c o n f l i c t s  a n d  a m b i g u i t i e s  i n  d e s c r i p t i o n

7 of  la n d  in r e c o r d e d  i n s t r u m e n t s ,  a n d  th e  h a p p e n i n g  of a n y  c o n d i t i o n  or

8 e v e n t  that m a y  t e r m i n a t e  a n  e s t a t e  o r  i n t e r e s t ;  a c e r t i f i c a t e  or

9 a f f i d a v i t  r e c o r d e d  u n d e r  t h i s  s e c t i o n  m u s t  c o n t a i n  th e  r e c o r d i n g

10 i n f o r m a t i o n  of a r e c o r d e d  d o c u m e n t  r e f e r r e d  to i n  it;

11 (6 ) a n  i n s t r u m e n t  b y  w h i c h  a r e a l  p r o p e r t y  s e c u r i t y  ag r e e -

12 m e n t  is s u b o r d i n a t e d  o r  w a i v e d  as to p r i o r i t y ;

13 (7) a d o c u m e n t  c r e a t i n g  a c o n d i t i o n ,  c o v e n a n t ,  r e s t r i c t i o n ,

14 o r  r e s e r v a t i o n  r e l a t i n g  to r i g h t s  in r e a l  p r o p e r t y ;

15 (8 ) a n  a s s i g n m e n t  of a l l o r  p a r t  of a s e c u r i t y  i n t e r e s t  in

16 real p r o p e r t y ;

17 (9) a r e l e a s e  o f  l i e n  o r  s e c u r i t y  i n t e r e s t  i n  r e a l  p r op -

18 erty; t fa fo rduxJA. prspe/hh| j

19 (10) a c o n f o r m e d  c o p y  of  aljd o e u m e n tj that is o t h e r w i s e  re-

20 c o r d a b l e  as a c l a s s  A  d o c u m e n t  u n d e r  this s e c t i on ,  w h e n  th e  p e r s o n

21 o f f e r i n g  th e  d o c u m e n t  a t t a c h e s  to it a n  a f f i d a v i t  that

22 (A) the c o n f o r m e d  c o p y  w a s  r e c e i v e d  b y  the p e r s o n  in

23 the c o u r s e  of t h e  t r a n s a c t i o n ;

24 (B) t h e  o r i g i n a l  is n o t  i n  the p e r s o n ' s  p o s s e s s i o n ;

25 an d

26 (C) the  i n s t r u m e n t  o f f e r e d  f o r  r e c o r d a t i o n  is a con- :

27 f o r m e d  copy;

28 (11) a c o n v e y a n c e  f r o m  the U n i t e d  S t a t e s  of a n  i n t e r e s t  in

29 r e a l  p r o p e r t y  i n  th e  state;



< y^

1 e x e c u t e d  b y  the s a m e  p a r t i e s  w h o  e x e c u t e d  the o r i g i n a l  d o c u m e n t ^ w < p )

2 (57) a m a s t e r  f o r m  that c a n  be i n c o r p o r a t e d  b y  r e f e r e n c e  i n

3 d o c u m e n t s  l a t e r  r e c o r d e d .

4 (c) A  d o c u m e n t  s p e c i f i c a l l y  p e r m i t t e d  o r  r e q u i r e d  to b e  r e c o r d e d

5 by a n o t h e r  l a w  of th e s t a t e  or  m a d e  r e c o r d a b l e  as a c l a s s  A  d o c u m e n t

6 * b y  r e g u l a t i o n  of the d e p a r t m e n t  m a y  b e  r e c o r d e d  as a c l a s s  A  d o c u m e n t .

7 Sec. 4 0 . 1 7 . 1 2 0 .  R E C O R D I N G  M E M O R A N D U M  OF  I.EASE. (a) R e c o r d i n g  a

8 m e m o r a n d u m  o f  l e a s e  s u b s t a n t i a l l y  c o m p l y i n g  w i t h  (b) o f  thi s  s e c t i o n

9 ha s  th e  s a m e  e f f e c t  as r e c o r d i n g  the lease.

10 (b) A  m e m o r a n d u m  of l e a s e  is a d o c u m e n t  s i g n e d  b y  th e l e s s o r  a n d

11 l e ss e e  a n d  c o n t a i n i n g  a r e f e r e n c e  to a n  u n r e c o r d e d  lease, s u b l e a s e ,  or

12 a g r e e m e n t  to l e a s e  o r  s u b l e a s e ,  and s u p p l y i n g  at least t h e  f o l l o w i n g

13 i n f o r m a t i o n :

14 (1) the n a m e s  of the pa r t i e s ;

15 (2) an y  a d d r e s s e s  of the p a r t i e s  set cut i n  th e  lease;

16 (3) the d a t e  of the lease;

17 (4) a d e s c r i p t i o n  of the real p r o p e r t y  l e a s e d  o r  s u b l e a s e d ;

18 (5) the c o m m e n c e m e n t  a n d t e r m i n a t i o n  d a t e s  of t h e  l e a s e  if

19 f i x e d  and, if no t  fixed, t h e m e t h o d  b y  w h i c h  the d a t e s  a r e  to be

20 fixed; a n d

21 (6 ) a s t a t e m e n t  of the c o n d i t i o n s  u p o n  w h i c h  a p r>ity m a y

22 e x e r c i s e  a r i g h t  to e x t e n d  o r  r e n e w  the l ease o r  to e x e r c i s e  a r i g h t
t

23 to p u r c h a s e  o r  r e f u s e  to p u r c h a s e  the r e a l  p r o p e r t y  o r  p a r t  oi it.

24 Sec. 4 0 . 1 7 . 1 3 0 .  A C T I O N S  A G A I N S T  R E C O R D E R  A N D  STATE. (a) If the

25 r e c o r d e L  f a i l s  to r e c o r d  a n d  i n d e x  a d o c u m e n t  p r o p e r l y ,  the  r e c o r d e r

26 m a y  be c o m p e l l e d  to r e c o r d  a n d  i n d e x  th e  d o c u m e n t  p r o p e r l y  b y  an

27 a c t i o n  f i l e d  in the s u p e r i o r  court.

28 (b) T h e  s t a t e  is l i a b l e  to a p e r s o n  i n j u r s d  b y  the f a i l u r e  of

29 th e  r e c o r d e r  to p e r f o r m  d u t i e s  u n d e r  this ch a p t e r .  N e i t h e r  the
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SB 245 and HB 342, FISCAL ANALYSIS

Assumptions

1. As stated in the memo from the Code Revision Commission, dated 
February 22, 1983 and Journal Supplement #10, dated April 8, 1983, the 
general purpose of the bill is to gather and clarify provisions on 
recording that are scattered throughout the Alaska Statutes, and lays a 
suitable framework for future use of technological advances in a 
centralized recording system. It also establishes two classes of 
documents, Class A for constructive notice recording and Class B for other 
documents for safekeeping.

2. Based on a feasibility report, the current recording system, which is 
computerized in a batch mode system, does not allow for anticipated growth 
in the workload. The current computerized recording system is in 
desperate need of having its program rewritten to correct current problems.

3. A new computer program, whether written for the current recording system 
or the new recording system, would be approximately the same cost and 
would provide cost savings to the State by reducing data entry, 

processing, systems maintenance, manhour and paper costs.

4. A new system must have a centrally located data base with on-line access 
from the three copy centers in Anchorage, Fairbanks, and Juneau.

5. In the forseeable future, the outlying offices will not have this

capability due to their remote locations and will continue with the 
current manual procedures to send the manually written data to one of the
three copy centers for entry into the system.

6. The three copy centers will have in-house printers for hard-copy printout, 
which is required daily. This will eliminate the manual system presently 
used which, based on manhours, is quite time consuming and costly. These 
hard-copy printouts are needed and used by title companies, lending 
institutions, numerous agencies and the public for up-to-date filing and 
recording information.

7. All assumptions are based on the passage of the bill in Ff 84 with an
effective date one-and-a-half years after passage of the bill on 
January 1st. If the bill was passed in FY 84, the effective date of the 

bill will be January 1, 1986. This would allow funding for implementation
to be spread over three fiscal years. Additionally, it would allow timely * 
and quality implementation of the new recording system. Mandated and 
proper design of separate computer programs for Class A and Class B 
documents, writing of comprehensive regulations and procedural manuals 
followed by training of all personnel and users is time consuming.



8. A revised schedule of fees for the department now being considered will 
generate additional income of $600.0 per year for the Recorder's Office. 
This does not include fees for Class B documents as none are now 
recorded. Assuming that 5000 Class B documents, which is only 2% of the 
total documents now recorded, will be recorded in the first year of 
operation an additional $50.0 in fees would be generated. As the public 
becomes familiar with the program, the number of documents recorded will 
most certainly increase resulting in additional fee income. Over the 
years the increase in existing fees and fees for Class B documents will 
offset initial costs of the system.

9. All information presently available in the existing system also must be 
made available in the new system and data conversion costs as distinct 

from design costs must be separately considered.

Relationship to FY 85 Budget Presentations and Further Assumptions

1. The R e c o r d e r ' s  O f f i c e  w o r k l o a d  ha s  i n c r e a s e d  a p p r o x i m a t e l y  13X p e r  

y e a r  and is s e r i o u s l y  b a c k l o g g e d  in m ost of f ices. The G o v e r n o r ' s  

FY 85 b u d g e t  s u b m i s s i o n  r e q u e s t s  an i n c r e a s e  in o p e r a t i n g  funds of 

$4 9 4 . 0  w i t h  ten p o s i t i o n s  s t a t e w i d e .  Not i n c l u d e d  in this fi g u r e  

is a $ 5 0 . 0  o n e - t i m e  c ost for w r i t i n g  of c o m p r e h e n s i v e  reg u l a t i o n s,  

u.i the c a p i t a l  s i d 2 , w i t h  a d e p a r t m e n t  p r i o r i t y  r a n k i n g  of 7 ouc of 

13, $ 3 5 0 . 0  has b e e n  r e q u e s t e d  for study, design, u p d a t e  and 

e x p a n s i o n  of e x i s t i n g  o r  a n e w  c o m p u t e r  s y s t e m  w h i c h e v e r  is cost 

e f fective. D a t a  c o n v e r s i o n  d o l l a r s  are not included.

2. Analysis of SB 245 and HB 342 in relationship to FY 85 budget submissions, 
which appear to be reasonable for approval, indicate there are several 
areas where the bills will additionally impact the department.

A. One Time Costs:
a) Computer program for $ 50.0

Class B documents
b) Oata conversion, regulation 127.0 

and procedural manual writing, 
training, reproduction,
advertising and associated 

travel costs

3.

c) Equipment costs 5.0

Total $ 182.0

($150.0 FY 85 - $32

Continuing Costs Starting FY 86:

a) One permanent full-time position 
to handle Class B document

$ 26.0

recording
8.0b) Miscellaneous additional

supplies
3.0c) Travel costs

Total $ 37.0
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EXPENDITURES/REVENUES: (Thousands of
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500 EQUIPMENT 
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SB 245 and HB 342, FISCAL. ANALYSIS

Assumptions

1. As stated in the memo from the Code Revision Commission, dated 
February 22, 1983 and Journal Supplement #10, dated April 8, 1983, the 
general purpose of the bill is to gather and clarify provisions on 
recording that are scattered throughout the Alaska Statutes, and lays a 
suitable framework for future use of technological advances in a 
centralized recording system. It also establishes two classes of 
documents, Class A for constructive notice recording and Class B for other 
documents for safekeeping.

2. Based on a feasibility report, the current recording system, which is 
computerized in a batch mode system, does not allow for anticipated growth 
in the workload. The current computerized recording system is in 
desperate need of having its program rewritten to correct current problems.

3. A new computer program, whether written for the current recording system
or the new recording system, would be approximately the same cost and
fould provide cost savings to the State by reducing data entry, 
processing, systems maintenance, manhour and paper costs.

4. A new system must have a centrally located data base with on-line access
from the three copy centers in Anchorage, Fairbanks, and Juneau.

5. In the forseeable future, the outlying offices will not have this
caDability due to their remote locations and will continue with the 
current manual procedures to send the manually written data to one of the
three copy centers for entry into the system.

6. The three copy “.enters will have in-house printers for hard-copy printout, 
which is required daily. This will eliminate the manual system presently 
used which, based on manhours, is quite time consuming and costly. These 
hard-copy printouts are needed and used by title companies, lending 
Institutions, numerous agencies and the public for up-to-date filing and 

recording information.

7. All assumptions are based on the passage of the bill in FY 84 with an
effective date one-and-a-half years after passage of the bill on 
January 1st. If the bill was passed in FY 84, the effective date of the 

Dill will be January 1, 1986. This would allow funding for implementation 
to be spread over three fiscal years. Additionally, it would allow timely 
and quality implementation of the new recording system. Mandated and
proper design of separate computer programs for Class A and Class B

documents, writing of comprehensive regulations and procedural manuals 
followed by training of all personnel and users is time consuming.



8. A revised schedule of fees for the department now being considered will 
generate additional income of $600.0 per year for the Recorder's Office. 
This does not include fees for Class B documents as none are now 
recorded. Assuming that 5000 Class B documents, which is only 2% of the 
total documents now recorded, will be recorded in the first year of 
operation an additional $50.0 in fees would be generated. As the public 
becomes familiar with the program, the number of documents recorded will 
most certainly increase resulting in additional fee income. Over the 
years the increase in existing fees and fees for Class B documents will 
offset initial costs of the system.

9. All information presently available in the existing system also must be 
made available in the new system and data conversion costs as distinct 
from design costs must be separately considered.

Relationship to FY 85 Budget Presentations and Further Assumptions

1. The R e c o r d e r ' s  O f f i c e  w o r k l o a d  has i n c r e a s e d  a p p r o x i m a t e l y  13% p e r 

y e a r  and is s e r i o u s l y  b a c k l o g g e d  in m os t  o f f i c e s .  T h e  G o v e r n o r ' s  

FY 85 b u d g e t  s u b m i s s i o n  r e q u e s t s  an i nc r e a s e  in o p e r a t i n g  funds of 

$4 9 4 . 0  w i t h  ten p o s i t i o n s  state wi d e .  Not i n c l u d e d  in this figure 

is a $ 5 0 . 0  o n e - t i m e  cost for w r i t i n g  of c o m p r e h e n s i v e  regulations.

On the c a p i t a l  side, w i t h  a d e p a r t m e n t  p r i o r i t y  r a n k i n g  of 7 out of 

13, $ 3 5 0 . 0  has b e e n  r e q u e s t e d  for study, design, u p d a t e  and 

e x p a n s i o n  of e x i s t i n g  or a n e w  c o m p u t e r  s y s t e m  w h i c h e v e r  is cost 

effective. D a t a  c o n v e r s i o n  d o l l a r s  are not included.

2. Analysis of SB 245 and HB 342 in relationship to FY 85 budget submissions, 
which appear to be reasonable for approval, indicate there are several 
areas where the bills will additionally impact the department.

A. One Time Costs:

a) Computer program for 

Class B documents
b) Data conversion, regulation 

and procedural manual writing, 
training, reproduction, 
advertising and associated 

travel costs
c) Equipment costs

Total
($150.0 FY

B. Continuing Costs Starting FY 86:
a) One permanent full-time position 

to handle Class B document 

recording
b) Miscellaneous additional 

supplies
c) Travel costs

Total

$ 50.0 

127.0

5.0 
$ 182.0

85 - $32.0 FY 86) 

$ 26.0

8.0
3.0 

$ 37.0



  .... -.     . . .
&F:

1 n e i t h e r  p r e s u m p t i o n  a p p l i e s .

2 Sec. 4 0 . 1 7 . 1 0 0 .  R E C O R D I N G  A  R E C O N V E Y A N C E .  W h e n  the p a r t i e s  to a

3 r e c o r d e d  c o n v e y a n c e  a b s o l u t e  i n  its t e r m s  i n t e n d  it to s e r v e  o n l y  as

4 s e c u r i t y  f o r  r e p a y m e n t  o f  a debt, the c o n v e y a n c e  is a b s o l u t e  as to al l

5 p e r s o n s  w h o  r e l y  u p o n  it i n  g o o d  f a i t h  a n d  f o r  v a l u e  b e f o r e  a r e c o n -

6 v e y a n c e  is r e c o r d e d .

7 Sec. 4 0 . 1 7 . 1 1 0 .  C L A S S E S  OF D O C U M E N T S  E L I G I B L E  F O R  R E C O R D I N G .

8 (a) A  s i g n e d  d o c u m e n t  l i s t e d  in (b) of t h i s  s e c t i o n  o r  i n c l u d e d  u n d e r

9 (c) o f  t his s e c t i o n  t ha t  m e e t s  t h e  r e q u i s i t e s  f o r  r e c o r d i n g  u n d e r

10 A S  4 0 . 1 7 . 0 3 0  m a y  be r e c o r d e d  as a c l as s  A  d o c u m e n t .  T h e  r e c o r d e r  m a y

11 n o t  r e c o r d  as a c l a s s  B d o c u m e n t  a d o c u m e n t  tha t  w o u l d  b e  a c l a s s  A

12 d o c u m e n t  e x c e p t  for  a t e c h n i c a l  d e f e c t  i n  t h e  d o c u m e n t .  A  d o c u m e n t

13 t hat m e e t s  th e  r e q u i s i t e s  f o r  r e c o r d i n g  u n d e r  A S  4 0 . 1 7 . 0 3 0  a n d  tha t  is

14 no t  a c o n v e y a n c e  o r  a d e f e c t i v e  class A  d o c u m e n t ,  is a c l a s s  B d oc u -

15 m e n t  the r e c o r d i n g  o f  w h i c h  is p e r m i t t e d  f o r  th e  s a f e k e e p i n g  of a

16 r e c o r d  c o p y  o f  the d o c u m e n t .  T h e  e f f e c t  o n  t i t l e  a n d  r i g h t s  of re-

17 c o r d i n g  c lass A  a n d c l a s s ^  d o c u m e n t s  is set out i n  A S  4 0 . 1 7 . 0 8 0 .

18 (b) T h e  r e c o r d e r ^ » a ^ ^ r e c o r d  as a c l a s s A  d o c u m e n t  o n l y

19 (1) a c o n v e y a n c e  a c k n o w l e d g e d  or  p r o v e n  u n d e r  A S  3 4 . 1 5 . -

20 150 - 3 4 . 1 5 . 2 5 0  o r  a c e r t i f i e d  c o p y  of th e  c o n v e y a n c e  if r e c o r d i n g  th e

21 c o p y  is p e r m i t t e d  b y  A S  4 0 . 1 7 . 0 2 0 ;

22 (2 ) a n  a c k n o w l e d g e d  or  p r o v e n  p o w e r  of a t t o r n e y  or o t h e r

23 i n s t r u m e n t  g r a n t i n g  o r  r e v o k i n g  a p o w e r  to act as a g e n t  o r  a t t o r n e y

24 fo r  a n o t h e r  p e r s o n ;  '

25 (3) a c o n t r a c t  f o r  the s al e  o r  p u r c h a s e  of r e a l  p r o p e r t y ,

26 w h e n  a c k n o w l e d g e d  o r  p r o v e n  b y  ill p a r t i e s  to the c o n t r a c t ;

27 (4) a n  o p t i o n  f o r  «.ne p u r c h a s e  of r e a l  p r o p e r t y  w h e n  it is

28 a c k n o w l e d g e d  b y  the p e r s o n  g r a n t i n g  the option;

29 (5) a c e r t i f i c a t e  of a p u b l i c  o f f i c i a l  or  a n  a f f i d a v i t  of

-17- - SB 2.45



1 a n y  p e r s o n  t h a t  m a y  a f f e c t  the t i t l e  to o r  an y  i n t e r e s t  i n  r e a l  p ro p -

2 e r t y  i n  th e  s t a t e  t h a t  is d e s c r i b e d  in  t h e  c e r t i f i c a t e  o r  a f f i d a v i t ,

3 s t a t i n g  f ac t s  r e l a t i n g  to age, sex, b i r t h ,  d e a t h ,  c a p a c i t y ,  r e l a t i o n -

4 ship, f a m i l y  h i s t o r y ,  h e i r s h i p ,  n a m e s ,  i d e n t i t y  of p a r t i e s ,  m a r i t a l

5 s t a t u s ,  p o s s e s s i o n  o r  a d v e r s e  p o s s e s s i o n ,  a d v e r s e  use, r e s i d e n c e ,

6 s e r v i c e  i n  the a r m e d  forc e s , c o n f l i c t s  a n d  a m b i g u i t i e s  i n  d e s c r i p t i o n

7 of l a n d  i n  r e c o r d e d  i n s t r u m e n t s ,  a n d  the h a p p e n i n g  of a n y  c o n d i t i o n  o r

8 e v e n t  t h a t  m a y  t e r m i n a t e  a n  e s t a t e  o r  i n t e r e s t ;  a c e r t i f i c a t e  o r

9 a f f i d a v i t  r e c o r d e d  u n d e r  t h i s  s e c t i o n  m u s t  c o n t a i n  t h e  r e c o r d i n g

10 i n f o r m a t i o n  of a r e c o r d e d  d o c u m e n t  r e f e r r e d  to i n  it;

11 (6 ) a n  i n s t r u m e n t  b y  w h i c h  a r e a l  p r o p e r t y  s e c u r i t y  a g r e e -

12 m e n t  is s u b o r d i n a t e d  o r  w a i v e d  as to p r i o r i t y ;

13 (7) a d o c u m e n t  c r e a t i n g  a c o n d i t i o n ,  c o v e n a n t ,  r e s t r i c t i o n ,

14 o r  r e s e r v a t i o n  r e l a t i n g  to r i g h t s  i n  r e a l  p r o p e r t y ;

15 (8 ) a n  a s s i g n m e n t  of a l l  or p a r t  of a s e c u r i t y  i n t e r e s t  i n

16 r e a l  p r o p e r t y ;

17 (9) a r e l e a s e  o f  l i e n  o r  s e c u r i t y  i n t e r e s t  i n  r e a l  p r o p -

18 erty; t feA?e, U rtfru d t, cpffCH 'fo yordioAfL r e d  prape/d~^ ]

19 (10) a c o n f o r m e d  c o p y  o f  aUchrewftctvfc] t h a t  is o t h e r w i s e  re-

20 c o r d a b l e  as a c l a s s  A  d o c u m e n t  u n d e r  t h i s  s e c t i o n ,  w h e r  the p e r s o n

21 o f f e r i n g  t h e  d o c u m e n t  a t t a c h e s  to it a n  a f f i d a v i t  that

22 (A) the c o n f o r m e d  c o p y  w a s  r e c e i v e d  b y  th e  p e r s o n  in

23 t h e  c o u r s e  of t h e  t r a n s a c t i p n ;

24 (B) the o r i g i n a l  is no t  i n  the p e r s o n ' s  p o s s e s s i o n ;

25 a n d

26 (C) the i n s t r u m e n t  o f f e r e d  for  r e c o r d a t i o n  is a con- :

27 f o r m e d  copy;

28 (11) a c o n v e y a n c e  f r o m  the U n i t e d  S t a t e s  of a n  i n t e r e s t  in

29 r e a l  p r o p e r t y  i n  th e  state;



1 e x e c u t e d  b y  t h e  s a m e  p a r t i e s  w h o  e x e c u t e d  t h e  o r i g i n a l  d o c u m e n t ^ ^ ^ ^ ^ )

2 (57) a m a s t e r  f o r m  that c a n  b e  i n c o r p o r a t e d  b y  r e f e r e n c e  i n

3 d o c u m e n t s  l a t e r  r e c o r d e d .

4 (c) A  d o c u m e n t  s p e c i f i c a l l y  p e r m i t t e d  o r  r e q u i r e d  to b e  r e c o r d e d

5 b y  a n o t h e r  l a w  of the s t a t e  o r  m a d e  r e c o r d a b l e  as a c l a s s  A  d o c u m e n t

6 ' b y  r e g u l a t i o n  of the  d e p a r t m e n t  m a y  b e  r e c o r d e d  as a c l a s s  A  d o c u m e n t .

7 Sec. 4 0 . 1 7 . 1 2 0 .  R E C O R D I N G  M E M O R A N D U M  O F  L E A S E ,  (a) R e c o r d i n g  a

8 m e m o r a n d u m  of  l e a s e  s u b s t a n t i a l l y  c o m p l y i n g  w i t h  (b) of thi s  s e c t i o n

9 h a s  the s a m e  e f f e c t  as r e c o r d i n g  th e  lease.

10 (b) A  m e m o r a n d u m  of l e a s e  is a d o c u m e n t  s i g n e d  b y  the l e s s o r  a n d

11 l e s s e e  a n d  c o n t a i n i n g  a r e f e r e n c e  to a n  u n r e c o r d e d  lease, s u b l e a s e ,  or

12 a g r e e m e n t  to l e a s e  or s u b l e a s e ,  a n d  s u p p l y i n g  at least the f o l l o w i n g

13 i n f o r m a t i o n :

14 (1) t h e  n a m e s  of  the p a r t i e s ;

15 (2 ) a n y  a d d r e s s e s  of t h e  p a r t i e s  set ou t  i n  the  lease;

16 (3) t h e  d a t e  of the lease;

17 (4) a d e s c r i p t i o n  of the r e a l  p r o p e r t y  l e a s e d  o r  s u b l e a s e d ;

18 (5) the c o m m e n c e m e n t  a n d  t e r m i n a t i o n  d a t e s  of th e  l e a s e  if

19 f i x e d  and, if n o t  fixed, th e  m e t h o d  b y  w h i c h  t h e  d a t e 3 a r e  to be

20 fixed; a n d

21 (6 ) a s t a t e m e n t  of the c o n d i t i o n s  u p o n  w h i c h  a p a r t y  m a y

22 e x e r c i s e  a r i g h t  to e x t e n d  o r  r e n e w  th e l ease or to e x e r c i s e  a r i g h t
*

23 to p u r c h a s e  or r e f u s e  to p u r c h a s e  the r e a l  p r o p e r t y  o r  p a r t  of it.

24 Sec. 4 0 . 1 7 . 1 3 0 .  A C T I O N S  A G A I N S T  R E C O R D E R  A N D  STATE. (a) If the

25 r e c o r d e r  f a i l s  to r e c o r d  a n d  i n d e x  a d o c u m e n t  p r o p e r l y ,  the r e c o r d e r

26 m a y  be c o m p e l l e d  to r e c o r d  and  i n d e x  the d o c u m e n t  p r o p e r l y  by a n

27 a c t i o n  f i l e d  in the s u p e r i o r  court.

28 (b) T h e  s t a t e  is l i a b l e  to a p e r s o n  i n j u r e d  b y  the f a i l u r e  of

29 th e  r e c o r d e r  to p e r f o r m  d u t i e s  u n d e r  t his ch a p t e r .  N e i t h e r  the



A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N
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E X E C U T IV E  S E C R E T A R Y  
B ILLY  G. BERR IER

TO: R e p r e s e n t a t i v e  J o h n  Cowdery, C h a irman 
H o u s e  Labor a n d  C o m m e r c e  C o m m i t t e e

FROM: D i c k  Regan, R e s e a r c h  Director 
A l a s k a  Code R e v i s i o n  C o m m i s s i o n

D A T E : M a r c h  22, 1984

RE: HB 342 on R e c o r d i n g

I p e n c i l  this m e m o r a n d u m  late at n i g h t  and w i l l  have 
l ittl e c h a n c e  to r eview it w i t h  r e p r e s e n t a t i v e s  of the D epartment 
of N a t u r a l  R e s o u r c e s  befo re the s c h e d u l e d  h e aring at 8:15 a.m. 
in the morni ng.

However, I b e lie ve the a t t a c h e d  a m e n d m e n t s  may satisfy 
q u e s t i o n s  a s k e d  by DNR about HB 342. The y are my effort to reach 
an a c c o r d  in the hope that the bill can move out of the Labor and 
C o m m e r c e  C ommittee.

The two d efini t i o n s  d r a f t e d  for i nsertion on page 23 I 
a f f i r m a t i v e l y  support.

The b a l a n c e  of the d r a f t e d  a m e n d m e n t s  I do not 
a f f i r m a t i v e l y  s u pport but p r o p o s e  for form. I believe that 
a d o p t i n g  t h e m  w o u l d  c o n s t i t u t e  a r e a s o n a b l e  compro m i s e  and w o u l d  
not s e r i o u s l y  c o n f l i c t  with the code revision commission's 
c o n c e p t s  as e x p r e s s e d  in the bill.

A  g r e a t  effort has b e e n  made to satisfy all parties on 
this bill. I h o p e  the a p p r o p r i a t e  r e p r e s e n t a t i v e s  of D N R  will 
join m e  in o f f e r i n g  the a t t a c h e d  a m e n d m e n t s  as a reasonable 
c o m p r o m i s e  of the few minor q u e s t i o n s  D N R  has raised about the 
bill in its p r e s e n t  form.

D R :chw

c o m m i s s i o n e r s  A L A S K A  S T A T E  L E G IS L A T U R E
JOHN W . ABBOTT - CHA IRMAN POUCH Y - STATE CAP ITOL

JAM ES  L . BALDW IN  - V IC E  CHA IRMAN JUNEAU . ALASKA 99811
PATR ICK  M. RODEY (907) 435-4870
CHARL IE  BU SSELL  

L . S . KURTZ. J R .
JU D G E  ( R et .)  THOMAS B. STEW ART 

FR ED ER IC  E. BROWN



A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N

C O M M I S S I O N E R S  
JOHN W . ABBOTT - CHA IRMAN 

JAM ES  L. BALDW IN  - V IC E  CHA IRMAN 
PATR ICK  M. RODEY 
CH A RL IE  B U SSELL  

L . S . KURTZ. JR .
JUDGE  (RET.) THOMAS B. STEWART 

FR ED ER IC  E. BROWN

A L A S K A  S TA TE  L E G IS L A T U R E  
POUCH Y • STATE CAP ITOL 
JUNEAU , ALASKA 99811 

(907) 465-4878

E X E C U T IV E  S E C R E T A R Y  
B ILLY  G. B ERR IER

M E M O R A N D U M

R e p r e s e n t a t i v e  John Cowdery, C h a i r m a n  
House Labor and Commerce  C o m m i t t e e

Dick Regan, R e s e a r c h  Director 
Al a s k a  Code R e v i s i o n  C o m m i s s i o n

M a r c h  22, 1984

HB 342 on R e c o r d i n g

I pencil this m e m o r a n d u m  late at n i g h t  and wi ll h a v e  
little c h a n c e  to review it w i t h  r e p r e s e n t a t i v e s  of the D e p a r t m e n t  
of N a tur al R e s o u r c e s  before the s c h e d u l e d  h e a r i n g  at 8:15 a.m. 
in the morning.

However, I believe the a t t a c h e d  a m e n d m e n t s  may s a t i s f y  
q u e s t i o n s  ask ed by D NR a b o u t  H B  342. T h e y  are m y  effort to reach 
an a c c o r d  in the hope that the bill can mov e out of the Labor and 
C o m m e r c e  Committee.

The tv.o d e f i n i t i o n s  d r afted for i n s e r t i o n  on page 23 I 
a f f i r m a t i v e l y  support.

The balance of the d r afted a m e n d m e n t s  I do not 
a f f i r m a t i v e l y  support but p r opose for form. I believe that 
adopt i n g  them w o u l d  c o nstitute a r e a s o n a b l e  c o m p r o m i s e  and w o u l d  
not s e r i o u s l y  conf l i c t  with the code r e v i s i o n  c o m m i s s i o n ' s  
c o n c e p t s  as e x p r e s s e d  in the bill.

A g r e a t  effort has been made to s a t i s f y  all p a r t i e s  on 
this bill. I hope the a p p r o p r i a t e  r e p r e s e n t a t i v e s  of D N R  will 
join me in o f f ering the a t t a c h e d  a m e n d m e n t s  as a reaso n a b l e  
c o m p r o m i s e  of the few minor q u e s t i o n s  D N R  has raised a b o u t  the 
bill in its p r e s e n t  form.

TO:

FROM:

D A T E : 

RE:

D R : c h w



A M E N D M E N T

Of f e r e d  in the H O U S E  By:

TO: HB 342

Page 10, lines 8 a n d  .9:

D e l e t e  all m a t e r i a l  and insert:

"that is in the c u s t o d y  of the d e p a r t m e n t  or the United
S t a t e s  B u r e a u  of La nd M a n a g e m e n t  bu t has not been recorded in the
records of a r e c o rding district, or that has been recorded in a 
p ublic r e c o r d e r ' s  o f f i c e  in a n oth er state, m a y  be".

Page 10, fol lowing line 13:

Insert "(c) When a certified copy is recorded under
this section, it must be a c c o m p a n i e d  by an affi davit explaining
w h y  the o r i g i n a l  c o n v e y a n c e  cannot be r e c orded instead of the 
c o p y . "

Page 11, following line 7:

D e l e t e  "A s i g n a t u r e , "  and insert "An".

Page 23, f ollowing line 11:

Insert "(3) 'conformed c o p y 1 means an exact image of a 
documen t or a true copy of a document on w h i c h  has been w r itten 
an e x p l a n a t i o n  of things that could not be c o pied exactly, such 
as "/s/" f o l l o w e d  by a p r i n t e d  copy of a signature?". Renumber 
the f o l l o w i n g  p a r a g r a p h s  accordingly.

Page 23, f o l l owing line 19:

Insert "(7) 'file' means  d e p o s i t  into custody;". 
R e n u m b e r  the f o l l o w i n g  p a r a g r a p h s  accordingly.

Page 28, line 3:

D e l e t e  "January 1, 1984" and insert "January 1, 1986".
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PREFACE

The recordation/filingj/ of real property and other documents for the purpose 

of serving constructive notice to the public has had a long and varied 

history. It is the purpose of this "Brief History and Organization of Alaska 

Recorder's Office" to acquaint the reader with now it all started, developed 

over the years and, to some extent, what it all means. There is no attempt to 

discuss any legal issues.

Credit for some of the material in this paper is given to a document entitled 

"Recordation and Recording Procedures in Alaska" prepared in 1966 by E.Z. 

Rehbock, Legal Assistant for the Alaska Court System.

]_/ The words "record" and "file" and sometimes the phrase "file for record" 
are sometimes erroneously used interchangeably. There is a basic difference 
in the words and they should not be used interchangeably. A recorded document 
is one that is copied into the records in some manner and returnee to the 
owner. A filed document is placed on file, becomes the property of the State 

and is not returned to the original owner. The recorder's office handles both 
types of documents.



Under the territorial form of government in Alaska, the recordation of 

conveyances, filing of tax liens and recordation of mining claims and other 

mining instruments was a duty of the United States Commissioners in their 

respective precincts. The beginning of recording activities in Alaska can be 

traced to the establishment of civil government for Alaska in 1884 when the 

Congress provided that Alaska should be governed by the laws of Oregon.

Oregon statutes contained copious provision for tne recordation of instruments 

and tne commissioners were charged with the administration of these laws. In 

1900 Congress enacted a code of laws based mainly on Oregon law and containing 

detailed and specific rules for a recording system, which is basically still 

in force and comports with the , 'inciples of recordation as used in tne 

majority of jurisdictions.

Tne early records of Alaska, as found in the various districts, contained 

meager information on fee title to real property, although this is one of the 

impot cant types of information desired. The old records contain mining or 

quitclaim deeds of property (usually unsurveyed) of which there is no pretense 

of a legal estate. This condition must not be ascrined to "loss" of old 

records (although in some precincts it unfortunately happened that they were 

destroyed by fire), but to the fact that the Congress had for a time long 

neglected to enact legislation for the acquisition of fee titles in Alaska. 

Legislation authorizing townsite entry was first enacted in 1891. The 

homestead laws were extended to Alaska only in 1898. The U.S. Survey system 

was not extended to Alaska until as late as 1899.

An important statute provides that persons "actually in use or occupation" of 

lands in Alaska at the beginning of civil government on May ’7, 1884 shall not 

be disturbed therein, but that the acquisition of such land is reserved to 

future legislation of the Congress. This act was intended as a preliminary to 

the enactment of future legislation by the Congress for the acquisition of 

land. It served as a temporary protection.

The functions assigned to recorders in Alaska were augmented in the early 

1900's by congressional legislation on mining on the federal public domain and 

by enactment of territorial laws on mechanic's liens, conditional sales and 

chattel mortgages. The body of territorial law relating to tqe filing in tne



recorder's office of conditional sales, bulk sales, chattel mortgages and 

other chattel security became obsolete in 1962 when Alaska adopted the chattel 

filing provisions of Title 9, UCC.

At the time of transition from the territorial U.S. District Court to the 

integrated Alaska Court System, there existed a great variety of functions 

concerned with recording. The difficulty of transition was alleviated because 

the present boundaries of recording districts are essentially oriented by the 

boundaries of the former recording precincts, and the commissioners were 

replaced by magistrates upon whom the recording duties evolved.

Under territorial government, instruments submitted for recordation were 

originally copied into the record book by longhand. The use of typewriters 

was established around 1915. A photostatic copying method was introduced in 

the larger cities, mainly in Anchorage and Fairbanks, around 1950. At that 

time it was a practice of the territorial U.S. District Court, which had 

jurisdiction over recording, to enter into reproduction contracts with 

commercial title insurance companies. T.he-companies furnished the cameras, 

were responsible for adequate reproductions and furnished a copy of each 

instrument to the court under the terms of the contract. Since these 

arrangments were on a local basis, the size of the copies and the quality of 

the product varied from place to place. At that time the functions of the 

recorders were regulated by statute, but their activity lacked central 

supervision. The statute had made some provision for maintenance of books, 

for indexing, for fees and general duties of recorders.

Pursuant to the Session Laws of Alaska of 1959 and effective in 1960, the 

Alaska Supreme Court, by Order No. 12, established the recording districts and 

designated District and Deputy Magistrates to act as Recorders. There are 

fourteen (14) amendments to Order No. 12 which correct descriptions, change 

places of record and combine recording districts. The last major changes took 

place on July 1, 1975. Order n o . 12 was revised to combine the geographical 

boundaries of:

^  ^ 7/-' * ‘ "7T7̂  ^  '7 ■ ™  ’ • '• ‘ • ^  ^  • at
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McCarthy and Chitina Recording Districts to be known as the Chitina 

Recording District.

Hyder and Ketchikan Recording Districts to be known as the Ketcnikan 

Recording District.

Whittier and Anchorage Recording Districts to be known as the 

Anchorage Recording District.

Fairhaven and Cape Nome Recording Districts to be known as the Cape 

Nome Recording District,

The Barrow Recording District was established.

The Kotzebue Recording District was established.

The Noatak-Kobuk Recording District was merged with the Fairbanks Recording 

District in 1969. A portion of the Noatak-Kobuk Recording District/Fairbanks 

Recording District above the 68°N latitude is now the Barrow Recording 

District and a portion of the Noatak-KobuK Recording District/Fairbanks 

Recording District below the 6S°N latitude is now the Kotzebue Recording 

District.

On August 3, 1971, the court created the position of District (State) Recorder 

with the responsibility for overseeing the operation of recording throughout 

the state.

On January 1, 1977, the Recording System was transferred to the Department of 

Administration, Division of General Services and Supply.

On July 1 , 1979,. the Recording System was transferred to the Department of 

Commerce and Economic Development, Division of Banking and Securities.

On July 1, 1980, the Recording System was transferred to the Department of 

Natural Resources, Division of Technical Services, which agency and division 

now has the responsibility for operation of the recorder's offices.

With each transfer, the department was given autnority to estaolish 

regulations for establishing, modifying or discontinuing recording districts.
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From 1960 until June 16, 1967, the geographical description for each recording 

district was tne offical description of that recording district. Amendment 

No. 8 of Order No. 12, dated June 16, 1967 changed that by designating the 

"Alaska Recording Districts' Portfolio", dated September 1, 1964 as the 

official maps describing the boundaries of all recording districts. The maps 

and legal descritions were intended to complement each other, but if there 

were a discrepancy, the boundary as shown on the offical maps would govern. A 

full set of these maps, as amended, may be found in1 Anchorage, Fairbanks and 

Juneau. Each place of recording for the other areas has sets for the 

recording districts for which they ar the place of record. There is also a 

large Recording District Map in each office, showing boundaries of all 

recording districts in relation to one another.

Since the last major changes to recording districts on July 1, 1975, there 

hav° been thirty-four (34) recording districts serviced through fourteen (14) 

different offices. Nine (9) of these offices are staffed and managed by the 

Department of Natural Resources, Division of Technical Services personnel.

The remaining five (5) offices are administered through the Alaska Court 

System personnel on a part or full time basis.

Due to the great expanse of real estate within the State of Alaska and the 

infrequency of population centers, the functions and scope of separate 

recording offices will vary. In some instances the volume of recording is not 

sufficient to warrant an office and full time employee. In five (5) recording 

districts (Chitina, Kodiak, Seward, Sitka and Valdez) the situation is handled 

by employing Court System personnel on a part time basis. In other recording 

districts the volume is so low that part time employment of court employees is 

not feasible. These areas are handled by larger recording district offices 

with maintenance of grantor and grantee indices and paper copies of documents 

supplied to court offices within those districts. Recording districts 

administered in this manner include: Aleutian Islands, Bristol Bay, Cordova,

Haines, Kuskokwim, Kvichak, Nenana, Petersburg., Skagway and Wrangell. Still 

other small populus districts are administered and maintained in larger 

offices with no local offices maintained. These districts include: Barrow,

Ft. G:obon, Iliamna, Kotzebue, Manley Hot Springs, Mt. McKinley, Nulato, 

Rampart, Seldovia and Talkeetna.
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After the initial processes of checking for statuatory compliance, clocking in 

and indexing, all documents must be forwarded to one of the three (3) copy 

centers for microfilming of the original documents. After microfilming, all 

documents are returned to their place of reception for proper dispersal. The 

copy centers are:

ANCHORAGE for: Aleutian Islands, Anchorage, Bethel, Bristol Bay.

Chitina, Cordova, Homer, Iliamna, Kenai, Kodiak, Kuskokwim, Kvichak, 

Palmer, Seldovia, Seward, Talkeetna and Valdez Recording Districts.

FAIRBANKS fur: Barrow, Fairbanks, Ft. Gibbon, Kotzebue, Manley Hot

Springs, Mt. McKinley, Nenana, Cape Nome, Nulato and Rampart Recording 

Districts.

JUNEAU for: Haines, Juneau, Ketchikan, Petersburg, Skagway, Sitka and

Wrangell Recording Districts.

Photostatic copying was introduced in the l.:rger cities (Anchorage and 

Fairbanks) around 1950. In 1971 microfilming techniques were instituted and 

have been refined to the present day use of microfilm reader/printers and 16 

and 35mm microfiche and roll microfilm, cataloged through the use of 

computerized alphabetic grantor, grantee and real property legal description 

indices. The Anchorage Recording District was the first district with 

computerized indices. This was started June 22, 1971. The Palmer Recording 

District began November 1, 1971. Talkeetna. Fairbanks, Kodiak, Kenai and Cape 

Nome Recording Districts began January 2, 1972, Juneau Recording District 

began July 1, 1972, Ketchikan and Sitka Recording Districts began August 1, 

1972, Homer Recording District began July 1, 1974, Kvichak, Cordova, Aleutian 

Islands, Nenana, Rampart, Nulato, Mt. McKinley, Manley Hot Springs, Kuskokwim, 

Bethel, Chitina, Valdez and Seward Recording Districts began January 2, 1975, 

Petersburg, Wrangell, Seldovia and Bristol Bay Recording Districts beqan 

July 1, 1975, Haines and Skagway Recording Districts began January 2. 1976. 

There are also computerized indices for Fairhaven Recording District from 

January 2, 1972 until it was merged with Cape Nome July 1, 1975. There are 

also computerized indices for McCarthy Recording District from January 2, 1972 

until it was merged with the Chitina Recording District July 1, 1975. There 

are computerized indices for the Hyder Recording District from January 2, 1973
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until it was merged with Ketchikan Recording District July 1, 1975. All the 

computerized information is dispersed to the appropriate offices through the 

Anchorage Recording District office.

The purpose of the Recorder's Offices has always been to provide a secure, 

impartial place of record for real property documents. In most cases these 

records are irreplaceable and yet necessary to maintain a chain of title to 

all real estate within the State of Alaska. The Recorder's Offices also 

provide a mechanism by which liens, Deeds of Trust and other encumbrances 

against specific properties may be brought to the public notice.

Illustrations attached indicate the complexity and type of documents filed or 

reccrded. Statistical data has been supplied for years 1975 through 1932. 

Also a skeleton organizational chart depicting the present day structure of 

the fourteen State Recorder's Offices.



X IV. T A B L E  O F  C O M M O N  D O C U M E N T S

T h i s  is a  c o m p i l e d  l i s t  o f  l e g a l  d o c u m e n t s  t h a t  a r e  m o s t  f r e q u e n t l y  

r e c o r d e d  o f  r e c o r d :  . (Must u s e  B o o k  & P a g e  N u m b e r s )

D O C U M E N T S  R E C O R D E D  I N  T H E  D E E D  B O O K :

W a r r a n t y  D e e d  

Q u i t c l a i m  D e e d  

S t a t e  P o l i c e  D e e d

G u a r d i a n ' s ,  A d m i n i s t r a t o r ' s  o r  E x e c u t o r ' s  D e e d  

T r u s t e e ' s  D e e d  

P a t e n t s  

C l e r k s  D e e d

B i l l  o f  S a l e  ( w h en  c o n v e y a n c e  o f  r e a l  p r o p e r t y  a n d  

r e q u i r e s  a  f u l l  a c k n o w l e d g e m e n t )

T a x  D e e d

I N D E X  C O D E  -

A S  3 4 . 1 5 . 0 3 0  

A S  3 4 . 1 5 . 0 4 0

A S  3 4 . 2 5 . 0 5 0  

A S  3 4 . 2 0 . 0 8 0

A S  3 4 . 2 5 . 0 8 0

D O C U M E N T S  R E C O R D E D  I N  T H E  L I E N  B O O K : I N D E X  C O D E  “

N o t i c e  o f  R i g h t  T o  L i e n  

A c k n o w l e d g e m e n t  o f  R i g h t  t o  L i e n  

V e r i f i e d  M e c h a n i c s  o r  M a t e r i a l m e n  L i e n  

B o n d

E x t e n s i o n  N o t i c e  

R e l e a s e  o f  L i e n

C e r t i f i e d  C o p y  o f  J u d g e m e n t  o r  D e c r e e  o f  a 

C o u r t  o f  T h i s  S t a t e  o r  t h e  U n i t e d  S t a t e s  

S a t i s Y a c t i o n  o f  J u d g e m e n t

C e r t i f i c a t e  o f  A t t a c h m e n t  o r  a n  O r d e r  o r  P r o c e e d i n g  

o f  R e c o r d  D i s c h a r g i n g  a t t a c h m e n t  

E m p l o y e e s  L i e n  f o r  F a i l u r e  to M a k e  P a y m e n t s  t o  a 

B e n e f i t  F u n d  

V e r f i e d  W o r k m e n ' s  C o m p e n s a t i o n  L i e n  

T i m b e r  a n d  L u m b e r  L i e n s  

L a n d o w n e r’s L i e n  F o r  T i m b e r  

M a n u f a c t u r i n g  L i e n  C l a i m  

P a c k e r s  & P r o c e s s o r ' s  L i e n  

C h i l d  S u p p o r t  L i e n
W a t c h m e n ' s  L i e n  ’ ■>’ . .. .

D O C U M E N T S  R E C O R D E D  I N  T H E  M I N I N G  B O O K ••

A S  3 4 . 3 5 . 0 6 4  

A S  3 4 . 3 5 . 0 6 9  

A S  3 4 . 3 5 . 0 7 0  

A S  3 4 . 3 5 . 0 7 2  

A S  3 4 . 3 5 . 0 8 0  

A S  3 4 . 3 5 . 4 8 5

A S  0 9 . 3 0 . 0 1 0  

A S  0 9 . 3 0 . 3 1 0

A S  0 9 . 4 0 . 0 5 0

■AS. 23. 

A S  -23. 

AS 34. 

A S  34. 

A S  34. 

A S  34. 

A S  47. 

A S  34.

INC :x

1 0 . 0 4 7

3 0 . 1 6 5

3 5 . 2 3 0  

3 5 . 2 4 5  

3 5 . 3 0 5  

3 5 . 3 2 0

2 3 . 2 3 0  

3 5 . 3 9 5  

C O D E  -

M i n i n g  L o c a t i o n  

A m e n d e d  L o c a t i o n  

M i n i n g  L e a s e  

A n n u a l  L a b o r

S u r v e y s  M a y  Q u a l i f y  as A n n u a l  L a b o r  

N o t i c e  t o  C o n t r i b u t e  & Affidavits. 

L i e n s  o n  M i n e s  & O i l  W e l l s  

L i e n  f o r  P e r f o r m a n c e  o f  A n n u a l  L a b o r  

P r o s p e c t i n g  S i t e  L o c a t i o n  

G r u b s t a k e  C o n t r a c t

A S  3 8 . 0 5  

A S  3 8 . 0 5  

A S  3 8 . 0 5  

A S  3 8 . 0 5  

A S  2 7 . 1 0  

A S  3 8 . 0 5  

A S  3 4 . 3 5  

A S  3 8 . 0 5  

A S  3 8 . 0 5  

A S  2 7 . 1 0

1 9 5  S 

2 0 0  S 

205

2 1 0  fi 2 7 . 1 0 . 1 6 0  

,230 •

220 
.125 

23 0  

245 

020

2 7 . 1 0 . 0 5 0

2 7 . 1 0 . 0 7 0

2 7 . 1 0 . 1 9 0

165-

& 2 7 . 1 5 . 0 1 0

LT

- 2 4 0

- 3 3 0

- 4 1 5

Ml' '

Hev. 02/81

Ta k e n  f r o m t h e Pa n u a l  of Re c o r d i n g  
Pr o c e d u r e  f o r t h e A l a s k a  La n d Re c o r d i n g  
Of f i c e d a t e d  J u l y 1, 19BO (29)



------------------------------------------------------------------------------------------

D O C U M E N T S  R E C O R D E D  IN T H E  M I S C E L L A N E O U S  BOOK: I N D E X  C O D E  - M S

C O N T R A C T  OR O P T I O N  F O R  T H E  S A L E  O R  P U R C H A S E  OF R E A L  
P R O P E R T Y  W H E N  A C K N O W L E D G E D  BY A L L  P A R T I E S  

R E S T R I C T I O N S  S C O V E N A N T S  ON R E A L  P R O P E R T Y
LIS P E N D E N S  ( c o n t a i n i n g  d e s c r i p c i o n  o f  p r o p e r t y )  AS 0 9 . 4 5 . 7 9 0  
( must c o n t a i n  t h e  c a s e  n u m b e r  a s s i g n e d  b y  the 

c o u r t ,  n o  r e q u i r e m e n t  t o  b e  n o t a r i z e d )
F I N A L  O R D E R  OF C O N D E M N A T I O N  A S  0 9 . 5 5 . 3 7 0
D E C L A R A T I O N  OF T A K I N G  ‘ . A S  0 9 . 5 5 . 4 2 0
L E T T E R  O F  C O N S E R V A T O R S H I P  £ O R D E R S  A S  1 3 . 2 6 . 2 5 5
T E R M I N A T I N G  C O N S E R V A T O R S H I P  

C O N D O M I N I U M  D E C L A R A T I O N  S A M E N D M E N T S  A S  3 4 . 0 7 . 0 2 0  - 07
W A T E R  A P P R O P R I A T I O N  O R  C E R T I F I E D  C O P Y  B Y  A S  4 6 . 1 5 . 1 6 0
C O M M I S S I O N E R  OF DEPT. O F  N A T U R A L  R E S O U R C E S  

L E A S E S ,  S U B - L E A S E S ,  A S S I G N M E N T S  £ T E R M I N A T I O N S  
D I S C H A R G E  P A P E R S
U T I L I T Y ,  S E W E R  £ R I G H T  OF W A Y  E A S E M E N T S  
A S S I G N M E N T S  OF R E N T  £ R E L E A S E S  T H E R E O F  
J U D G E M E N T S  Q U I E T I N G  T I T L E  
D E C R E E S  OF D I V O R C E
A T T E S T E D  OR N O T A R I Z E D  C O P Y  OF A  N O T I C E  OF 
N O N R E S P O N S I B I L I T Y  A S  3 4 . 3 5 . 0 6 5

V E R I F I E D  N O T I C E  O F  C O M P L E T I O N - • A S  3 4 . 3 5 . 0 7 1
P A R T Y  W A L L  A G R E E M E N T S
C E R T I F I C A T E  OF R E D E M P T I O N  •• A S  2 9 . 5 3 . 3 2 0
C E R T I F I C A T E  OF S A L E
C O N T R A C T  F O R  T H E  S A L E  O F  T IMER, M I N E R A L S ,  O R  A S  45.01-107
T H E  L I K E  OR A  S T R U C T U R E  OR ITS M A T E R I A L S  TO BE
R E M O V E D  F R O M  R E A L T Y  IS A  C O N T R A C T  F O R  T H E  S A L E  
OF G OODS. E F F E C T I V E  A S  A  T R A N S F E R  OF A N  I N T E R E S T  IN LAND.

O I L  £ G A S  L E A S E S  £ A S S I G N M E N T S
E A R N E S T  M O N E Y  R E C E I P T  ( a c c e p t a b l e  o n l y  if s i g n a t u r e

o f  s e l l e r  a n d  b u y e r  is a c k n o w l e d g e d )

Ta k e n f r o m t h e Ma n u a l  of Re c o r d i n g  
Pr o c e d u r e  p or t h e A l a s k a La n d Re c o r d i n g- 
O f f i c e d a t e d  Ju l y 1, 1980
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D O C U M E N T S  R E C O R D E D  IN T H E  M O R T G A G E  BOOK: INDEX C O D E  - M

R E A L  M O R T G A G E  A S  34.20
R E L E A S E  O F  M O R T G A G E  AS 34.20
D E E D  OF T R U S T  S A S S I G N M E N T S  A S  3 4 . 2 0 . 1 1 0
P R O M I S S O R Y  N O T E  ( a c c e p t a b l e  o n l y  i f  a t t a c h e d  

t o  a d e e d  of t r u s t  o r  if s e p a r a t e  d o c u m e n t  
o r i g i n a l  s i g n a t u r e  m u s t  be a c k n o w l e d g e d  a n d  
m u s t  c o n t a i n  t h e  l e g a l  d e s c r i p t i o n  o f  p r o p e r t y )

S U B S T I T U T I O N  OF T R U S T E E  . A S  34.20.120
A S S I G N M E N T  OF B E N E F I C I A L  I N T E R E S T  A S  34.2 0.130
S U B O R D I N A T I O N  O R  W A I V E R  A S  TO P R I O R I T Y  A S  3 4 . 2 0. 130
N O T I C E  L I M I T I N G  F U T U R E  A D V A N C E S  AS 0 6 . 3 0 . 5 6 0
N O T I C E  OF D E F A U L T  ’ A S  3 4 . 2 0.070
A F F I D A V I T  'OF P U B L I C A T I O N  OF N O T I C E  OF SA LE A S  34.20 .080
A F F I D A V I T  OF M A I L I N G  T H E  N O T I C E  OF D E F A U L T  AS 3 4 . 2 0 . OTO
D E E D  OF R E C O N V E Y A N C E

D O C U M E N T S  R E C O R D E D  IN T H E  P O W E R  O F  A T T O R N E Y  BOOK: I N D E X  C O D E  - PA 

P O W E R  OF A T T O R N E Y  S R E V O C A T I O N  T H E R E O F  A S  3 4 . 1 5 .320 - 330
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