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1 IN THE HOUSE BY HAYES AND SZYMANSKI

2 SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 258

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 T H I RTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act establishing a special investment tax credit;

7 and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA-

9 * Section 1. LEGISLATIVE FINDINGS AND INTENT. The legislature finds

10 and declares that

11 (1) there exist areas of the state south of the Arctic Circle in

12 which the factors of established population centers, established infra-

13 structure, access to ice-free ports, and substantial uncommitted reserves

14 of natural gas combine to provide an optimum basis for gas processing

15 development: for an export market;

16 (2) development of gas processing facilities in the areas will

17 minimize adverse population and environmental impacts on the other areas of

18 the state;

19 (3) development of gas processing facilities in the areas will

20 promote full and stable employment, promote the creation of export markets

21 tor the natural energy resources of the state, and promote the Long-term

22 development of other natural resources in the state;

23 (4) it is in the statewide public interest, and is declared to

24 be a public purpose, to promote the prosperity and general welfare of all

25 citizens of the state by stimulating the development of gas processing

26 facilities in such areas;

27 (5) it is further in the statewide public interest, and is

28 declared to be a public puipose, to promote the exploration, drilling of

29 wells, development, and mining of minerals and other natural deposits
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1 (other than oil and gas) in the state, to assist the state by diversifying

2 its economy, to make it less dependent on oil and gas, /jrovide increased

3 employment opportunities and provide an incentive for investment in the

4 state; and

5 (6) the establishment of a special investment tax credit is

6 necessary in order to promote and accomplish the objectives listed in (1) -

7 (5) of this section.

8 * Sec. 2. AS 43.20.021(d) is amended to read:

9 (d) Where a credit allowed under the Internal Revenue Code is

10 also allowed in computing A laska income tax,, it is limited to 18

11 percent for corporations of the amount of credit determined for fed-

12 eral income tax purposes wh i c h  is attributable to Alaska. T his limi-

13 tation shall not apply to the credits allowed by AS 43 .20.036 (j ) arid

14 i h L .

15 * Sec. 3. AS 43.20.036 is amend d by adding new subsections to read:

16 For purposes of calculating income tax payable undev this

17 chapter the taxpayer may apply as a credit against a tax liability 100

18 percent of the investment credit allowed a3 to federal taxes under

19 Internal Revenue Code Section 38 (26 U.S.C. 38 P.L. 87-834) on the

20 full amount of qualified invescment put into use south of the Arctic

21 Circle in the state for each taxable year for gas processing facili-

22 ties; for the purposes of tl.is paragraph, "gas processing facilities"

23 means plants and facilities for processing any product, other than

24 crude oil, of an oil or gas well, including but not limited to lique-

25 fied natural gas, methanol and urea processing plants and facilities,

26 excluding any pipelines from oil and gas wells to any plants and 

facilities. The amount of credit allowed under this subsection sh^ll 

not be subject to the limitations imposed by (b) of this section, but 

any credit which is allowed under this subsection shall not also be

SSHB 258 - 2 -



1 allowed under (b) of this section. No credit shall be allowed under

2 this subsection for any investment credit wh i c h  is allowed as to

3 federal taxes for leased property by reason of section 168(f)(8) P.L.

4 97-34 of the Internal Revenue Code (26 U.S.C. 168(f)(8) P.L. 97-34).

5 (k) For purposes of calculating income tax payable under this

6 chapter the taxpayer may apply as a credit against a tax liability 10 0

7 percent of the investment credit allowed as to federal taxes un d e r

8 Internal Revenue Code Section 38 (26 U.S.C. 38 P.L. 87-834) on the

9 full amount of qualified investment [put into use south of the A r c t i c

10 C irclejin the state for each taxable year for exploration, drilling of

11 wells, development, or mining of the natural deposits listed in Sec-

12 tion 613(b) of the Internal Revenue Code (26 U.S.C. 613(b))(P.L.

13 89-809 and P.L. 88-571); for the purpose of this subsection, "mining"

14 has the meaning given in Section 613(c)(2) of the Internal Revenue

15 Code (26 U.S.C. 613(c)(2) P.L. 85-866). The amount of credit allowed

16 under this subsection shall not be subject to the limitations Imposed

17 by (b) of this section, but any credit which is allowed under this

18 _ subsection shall not also be allowed under (b) of this section.

19 Credi,' shall not be allowed under this subsection for any investment

20 credit which is allowed an to federal taxes for leased property by

21 reason of Section 168(f)(8) of the Internal Revenue Code (26 U.S.C.

22 1 6 8 (f)(8 ) P.L. 97-34).

23 * Sec. 4. This Act applies to tax years beginning after Dece m b e r  31,

*4 1983.

'.5 * Sec. 5. This Act takes effect immediately in accordance wi t h  AS 01.-

26 1 0 . 0 7 0 ( c ) .
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C I R I C O O K  I N L E T  R E G I O N  I N C .

TO:
I n t e r  - O f f i c e  M e m o r a n d u m

Lance Anderson , Vice P re s id en t, F in an c e /

FROM: S teve H illard , Vice P residen t and General Counsel
Date: March 28, 1983
Subject: CONSTITUTIONALITY OF GEOGRAPHIC CLASSIF ICATIO N  IN INVESTMENT

TAX CRED IT B IL L

You have asked fo r a review o f the constitu tiona lity  o f a geographic distinction 
contained in an bill d ra fted  by C IR I and introduced in the A laska S ta te  
Leg is la tu re . The legislation will g ra n t certain investm ent tax  c red its to those 
gas p rocesso rs located south o f the A rc tic  C irc le . The question presen ted is 
whether th is  type o f c lassifica tion , based on geography , vio la tes the United 
S ta te s  or A laska Constitu tion s.
Based upon a review o f pe rtin en t federal and s ta te  au th o ritie s , it is my view 
th a t the proposed legislation does not violate the United S ta te s or Alaska 
Constitu tion s.
I . Federal Constitu tional Issu es

H
I t  is usefu l to note a t the ou tse t th a t th e re  is one sign ifican t constitutional 
provision which does not appear to apply to the proposed tax c red it. The 
United S ta te s  Constitu tion p rovides th a t all taxes levied by Congress shall be 
uniform th roughou t the United S ta te s . U .S . Const. A r t .  1, Section 8. The 
United S ta te s  Supreme Court has con sisten tly  in te rp re ted  th is requirement to 
mean geographic un ifo rm ity . Knowlton v . Moore, 178 U .S . 41 (1900); Steward 
v . D av is, 301 U .S . 494 (1938JT Under th is in te rp re ta tio n , d istinc tions among 
the s ta te s  are imperm issible. T h u s , the United S ta te s  D is tric t Court fo r the 
D is tric t o f Wyoming has recen tly  held tha t the C rude Oil Windfall P ro fits  Tax 
Act o f 1980 is unconstitu tional because it exempts oil produced from north of 
the A rc tic  C irc le . P ta svn sk i v . United S ta te s , 82-2 USTC Para. 9654 (D .C . 
Wyo. 1982). The cou rt noted tha t although rational ju stifica tion s fo r the 
exemption do e x is t, the exemption is specifically forb idden by the Constitu tion . 
In sh o r t, the cou rt appeared to hold tha t geographic d istinc tions are per se 
unconstitu tional. The United S ta te s Supreme Court recen tly has determ ined to 
review th is  d istinc tion .
In ligh t o f these p receden ts, it would appear th a t if Congress were to enact the 
proposed b ill, the bill would run a s trong  r isk  o f being held unconstitu tional. 
The federal uniform ity p rov ision , however, by its  term s applies only to ac ts of 
C ong re ss, not ac ts o f the s ta te s . Generally it has been held, fo r example, th a t 
th e re  is nothing in the United S ta te s Constitu tion which requ ire s s ta te  taxation 
to be uniform . See Carmichael v . Sou thern Coal C o ., 301 U .S . 495 (1937). 
T h u s , the proposed legislation does not violate the uniform ity clause o f the 
United S ta te s  Constitu tion .
I t  is also possible to a s s e r t th a t the legislation vio la tes the Equal Protection 
Clause o f the Fourteen th  Amendment. I t  m ight be contended, in o ther words, 
th a t the proposed legislation imperm issibly d iscrim inates aga in st gas p rocesso rs
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located north o f the A rc tic  C irc le . The United S ta te s Supreme C ou rt, however, 
has consisten tly  held th a t where sta te  "taxation is concerned and no special 
r ig h t, apa rt from equal p ro tec tion , is imperiled, the S ta te s have large leeway in 
making c lassifica tions and draw ing lines which in th e ir judgment produce
reasonable system s o f ta x a tio n ." Lehnhauser v . Lake 5hore Auto P a r t s , mo
U .S . 356 (1973); S ta te  Board o f Tax Comm'rs o f Indiana v . Ja c k son , 283 U .S .
527 (1931). The appropria te  te s t  to be applied to sta te  taxation schemes is 
whether the s ta te  classification has a "ra tional b a sis" or whether it is "palpably 
a rb i tra ry "  or "cap ric io u s." k k  I f  "any s ta te  o f fac ts reasonably can be 
conceived" to ju s tify  a c lassifica tion , the Court will su sta in  i t.
Applying the foregoing p rincip les to the proposed legisla tion , it appears tha t 
the Supreme Court would uphold the c lassifica tion . A lthough not in the context 
o f a taxation case, the Supreme Court has specifically sta ted  th a t the "Equal 
Protection Clause re la tes to equality between persons as such ra th e r than 
between areas . . . .  T e rr ito ria l uniform ity is not a constitu tional re q u is ite ." 
Sa lsbu rg  v . M aryland, 346 U .S . 545 (1954). In the tax  area, the C ou rt has
upheld a s ta te  tax  which provided fo r d iffe ren t tax  ra te s based on the 
"g ra v i ty "  o f certain  oil and which a rguab ly  discrim inated between oil produced 
in Northern and Sou thern Louisiana. Ohio Oil Co. v . Conway, 228 U .S . 146 
(1S70). The Court held th a t the classification based on ^ a v i t y "  was not 
unreasonable. A lthough not d irec tly  on point, since the case did not involve a 
specific geographic d istinc tion , Conway does confirm tha t the Court will apply a 
relaxed standard  of review to s ta te  taxation schemes and th a t all areas o f a 
s ta te  need not have, an equal tax burden .
A number o f lower cou rts have specifically addressed s ta te  tax c lassifica tions 
based on geography . These cou rts have held th a t "d is tin c tion s based on 
geographical areas are not, in and o f them selves, vio lative o f the Fourteen th  
Amendment." Levy v . P a rk e r , 346 F .S u p p . 877 (E .D . La. 1972); McCarthy v . 
Jo n e s , 449 F .Su pp . 486 (S .D . Ala. 1973) (no "ra tional b a sis" fo r d iffe ren t tax 
ra te s fo r d iffe re n t coun tie s); W eissinger v . Boswell, 330 F .S u p p . 615 (M .D. 
Ala. 1979) (sam e). These cou rts have explained th a t a s ta te  "m ust 
dem onstrate , i f  it w ishes to estab lish  d iffe re n t c lasses o f p rope rty  based on 
d iffe ren t geographical locations — e .g . ,  ru ra l a reas as opposed to urban areas 
— tha t the classification is ne ither capricious nor a rb i tra ry  bu t re s ts  upon some 
reasonable consideration o f d iffe rence or po licy ." k k
The question thu s remains whether the justifica tion a sse rted  fo r the geographic 
classification in th is case — to encourage the location o f a certain  in d u s try  in a 
certa in  region o f the S ta te  — is su ffic ien t to su sta in  th r c lassifica tion . 
A lthough I have not found a case d irec tly  on poin t, the Supr 'me Court has 
suggested  tha t tax c lassifica tions designed to create incentives fo r bu siness to 
locate within a s ta te  are perm iss;ble. In Allied S to res o f Ohio v . Bow ers, 358 
U .S . 522 (1959), the C ou rt sta ted  th a t a tax  s ta tu te  which "encourages the 
location within the s ta te  o f needed and useful indu strie s by exempting them, 
though not also o th e rs , from its  taxes is not a rb i tra ry  and does not violate the 
Equal Protection Clause o f the Fourtee.ith  Amendment." The same rationale 
would appear to apply equally well to the proposed legislation here , since it is 
designed to encourage location o f a business in a pa rticu la r p a rt o f the s ta te .
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11. A laska Constitu tional Issu e s
The re  are a t least th ree potential issues under the Alaska Constitu tion . F i r s t ,  
the legislation m ight violate an implied requirement o f "equality  and unifo rm ity" 
o f all s ta te  taxe s . Second, the legislation might violate the Equal Protection 
Clause found in the A laska Constitu tion , A rtic le  I, Section 1, which has been 
in te rp re ted  somewhat d iffe re n tly  from the Equal Protection Clause o f the 
Fou rteen th  Amendment. T h ird , the legislation might constitu te  a "local or 
special ac t" prohibited by A rtic le  I I ,  Section 19 of the A laska Constitu tion . Let 
me add re ss the f i r s t  two issues to ge th e r, since they are in te rre la ted .
I t  is necessary to begin with a b it o f background. The va st majority o f sta te  
constitu tions embody some provisions fo r "uniform  or equal" taxe s. The re  is , 
however, ro  such provision in the Alaska Constitu tion . The general rule 
appears to be th a t in the absence o f exp re ss provision in the s ta te  constitu tion , 
it is not essen tia l th a t s ta te  tax  s ta tu te s  operate equally and uniform ly. See 
genera lly 84 C . J . S .  2d. Taxation , Section 21 (d iscu ss in g  a u th o r it ie s ) . 
However, a t least one cou rt has held th a t the principle o f uniform ity in taxation 
applies even in the absence o f an explic it constitutional p rovision . See e .g . .  
Commissioners o f S inking Fund o f C ity  o f Louisville v . Ohio Valley Grocery 
S to re  C o ., 240 S.VV. 2d 56 ( K y . ) .  T hu s , the re  is a t least some possib ility  th a t 
a cou rt m ight imply a uniform ity requirement in the A laska Constitu tion .
T h is  possib ility  is fu r th e r complicated in the S ta te  of A laska . A lthough the 
Constitu tion o f the S ta te  of A laska nowhere requ ire s s ta te  taxes to be uniform , 
Section 9 o f the Organic Act o f A laska , 48 U .S .C . Section 28, p rovides that 
"all taxes should be uniform upon the same class o f su b je c ts ." Under the 
Organic A c t, the cou rts have in te rp re ted  the requirement o f uniform ity to 
requ ire  geographic un ifo rm itv . In Hess v . Mullaney, 91 F .Su pp . 139 (D .C . 
A laska 1950), reve rsed  on o ther g round;., 18$ F.2d 417 (9th C ir. 1950), the 
cou rt considered whether A laska 's f i r s t  p roperty  tax violated the uniform ity 
requirement of the O rganic A c t. The p rope rty  tax  levied a tax on all 
p ropertie s in the s ta te , provided tha t i f  the p roperty  was located within an 
incorporated c ity , town or school d is tr ic t ,  th a t en tity  should a sse ss and collect 
the tax . P la in tiff claimed- th a t the tax was unlaw ful, since p rope rty  would be 
taxed d iffe ren tly  depending on where it was located. The D istric t Court 
ag reed , reasoning tha t c lassifica tions may not be based on geographical lines or 
mere location o f the p ro p e rty .
T h is  view was somewhat modified in a successo r case, Hess v . Mullaney, 102 F. 
Supp . 430 (D .C . A laska 1952), a ffirm ed , 213 F.2d 63!) ($ th  C ir. 1954).
A lthough the cou rt ultimately upheld the p rope rty  ta x , it acknowledged that 
"unquestionab ly , system atic geographical discrim inations in the bu rdens o f 
taxation have been held v o id ." The court found, however, th a t "we assume 
tha t the un ifo rm ity clause of the Organic Act requ ire s the same measure o f 
uniform ity or equality which is required by the Equal Protection Clause o f the 
Fourteen th Amendment." The court field th a t under the "ra tional b a sis" te s t ,  it 
was reasonable to r the leg isla tu re  to have cities a sse ss and collect taxes fo r 
p rope rty  within th e ir ju risd ic tion .
In ligh t o f the fo rego ing , a s tro n g  argument can be rrk;de tha t a separa te and 
d istin c t "un ifo rm ity " requirem ent no longer e x is ts  in A laska. F i r s t ,  the Alaska 
Constitu tion does not provide fo r un ifo rm ity . The Organic Act is a mere act of C ongress, and, whatever its  continuing e ffec t in ligh t o f A laska statehood, it
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probably adds little  to the provision o f the A laska Constitu tion . Second, even 
i f  the uniform ity requirement of the Organic Act is s till con tro lling , the Ninth 
C ircu it in Hess v . Mullaney held that, the A laska uniform ity requirement is no 
s tr ic te r  than the equal protection requirement.
A recent case, S ta te  v . Reefer King C o ., In c . , 559 P .2d 56 (A la s. 1976), 
suppo rt th is  view and is pa rticu la rly  re levan t to th is  case. The case involved 
the constitu tionality  o f a s ta te  tax  which drew a distinction between "flo a tin g " 
and "sho re -b a sed " fish  p rocesso rs. Because the tax  placed a h igher tax  ra te  
on floating p rocesso rs, the floating p rocesso rs claimed tha t the s ta tu te  created 
an illegal classification under the S ta te  equal protection clause. The Alaska 
Supreme Court rejected tha t contention. A lthough the classification could in 
one sense be deemed to be a "geograph ica l" c lassifica tion , the Court did not 
even mention the Hess v . Mullaney cases. In stead , the Court held tha t the 
classification should be tested  again st the S ta te 's equal protection ana lysis , 
which provides th a t a s ta tu to ry  classification must

"be reasonable, not a rb i tr a ry , and must re s t 
upon some ground o f d iffe rence having fa ir 
and substan tia l relation to the object o f the 
leg isla tion , so tha t all persons sim ilarly 
circum stanced, shall be trea ted  a lik e ."

The Court held tha t the classification re flec ted a leg isla tive judgment tha t 
shore-based p rocesso rs make a more valuable contribution to the S ta te 's  local 
economies than the floating p rocesso rs. According to the Cou rt, it is not 
a rb itra ry  fo r the leg isla tu re  to conclude th a t shore-based p rocesso rs were to be 
p re fe rred  over floating p roce sso rs, which d is trib u ted  economic bene fits over 
several locations. And, in important language fo r the p resen t issue , the Court 
concluded tha t

"The  s ta te  may legitimately encourage, 
th rough  tax incentives or exemptions, 
indu strie s or typ e s o f in du strie s which it 
considers desirab le , and th is method o f 
encouragement does not deprive o ther
ta xp aye rs , who do not qua liiy  fo r the 
bene fit, o f equal protection o f the laws.

Two additional points should be made with respec t to Reefer K in g . F i r s t ,  the 
case s tro n g ly  suppo rts the notion that the S ta te  o f A laska may make a 
classification in o rder to en tou rage businesses to locate in a pa rticu la r area. A 
primary reason fo r C IR I's  proposed legisla tion, o f course , is to encourage gas 
p rocesso rs to locate south o f the A rctic  C irc le . Second, the equal protection 
te s t adopted by the A laska Supreme Court is somewhat more demanding than the 
te s t used in in te rp re tin g  the Equal Protection Clause o f the Fourteen th 
Amendment. The A laska te s t ,  fo r example, requ ire s the classification to bear a 
" fa ir  and sub stan tia l" relation to the purpose o f the s ta tu te , ra th e r than merely 
a "reasonable" relationship More s ig r'.fic an tly , under the A laska te s t ,  unlike 
the federal to s t ,  the cou rts will "no longer hypothesize fac ts  which would 
otherw ise su sta in  questionable litig a tio n ." Isakson v . Rickey 550 P .2d 359
(1975). T h is means th a t in o rder to su rv iv e  constitu tional sc ru tin y , the 
proposed legislation must clearly a rticu la te  the purpose o f the legislation and 
the rationale fo r the geographic c lassifica tion . The rationale fo r the geographic 
classification is exp re ssly  contained in the investm ent tax c red it b ill.
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The re  is one final issue . A rtic le  I I ,  Section 19 o f the Alaska Constitu tion 
p rovides th a t the "le g is la tu re  shall pass no local or special act i f  a general act 
can be made app licab le .11 In th is  case, it con'd be argued tha t the proposed 
legislation is a local o r special act in th a t it u v o r s  a particu lar region o f the 
S ta te .
I t  is doubtfu l th a t the proposed legislation constitu tes a local or special ac t. In 
Baucher v . Engstrom , 528 P .2d 456 {A las. 1974), the Alaska Supreme Court 
s ta ted  tha t "legisla tion does not become local merely because it operates only on 
a limited number of geographical areas ra th e r than on a statew ide geographical 
b asis . A legisla tive act may a ffe c t only one of a few areas and ye t re la te to a 
matter o f statew ide concern or common in te re s t . "  Accord, Abrams v . S ta te , 534 
P .2d 91 {A las. 1975); S ta te  v . Lew is, 559 P .2d 630, ce rt denied, 432 U .S . 901 
(1977) (upholding the land exchange between C IR I” the United S ta te s and
A la sk a ). T h u s , to the ex ten t the proposed legislation is a matter o f statew ide
concern, which we believe it is , the proposed legislation is perm issible.
More s ign ifican tly , the A laska Supreme Court in S ta te  v . Lewis held th a t the
te s t fo r determ ining what con stitu tes "local or special" acts is sub stan tia lly  the
same fo r determ ining '-what violates the S ta te  equal protection clause. I f  the 
equal protection standard  is sa tis fie d , "th e  legislation will not be invalid 
because c f incidental local or p riva te  ad van tage s." Id . In term s o f our case, 
th en , the crucial issue is whether the proposed legislation violates the S ta te  
s tandard  o f equal pro tection . I f  not, A rtic le  I I ,  Section 19 will not pose a 
problem.
SCH : Iw
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HB 274: FISCAL NOTE ANALYSIS:

In the event that HB 274 is not enacted, $122,500 will be required 
in FY '84 to regulate the currently exempted cable television 
utilities.
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W A LT  F U R N A C E .C H A I R M A N  
R IC K  U E H L IN G ,  V IC E  C H A I R M A N  

JO H N  C O W D E R Y  
N I ILO  E  K O P O N E N  

H U G H  M A L O N E  
J O H N  R IN G S T A D  

R O N  W E N D T E

H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

March 23, 1983

To: R e p r e s entative Walt Furnace, Chairman

and all Ho u s e  Labor & Commerce Members

From: Jefferson B. Barry

Professional Aide

Re: Staff Analysis HB 274

B A C K G R O U N D . In the late 1970's the FCC (Federal Communication 

Commission) started deregulating major portions of the communications 

industry. T h e r e  existed the impending break-up of the Bell System, 

proposed Federal legislation changing the ground rules and policy in 

communications, and the advent of n e w  technology m aking commercial cable 

television and other communication enterprises feasible on a large 

scale. In addition, a number of lawsuits were filed (nationally) which 

requested the Courts to clarify the regulatory powers of the State, 

Municipalities, cities, etc.; and, define the rights of the various 

regulated businesses. Final determination in a number of these cases is 

still pending.

Even though a uniform national policy had not been developed, one

thing was clear. It was the intent of the Federal government to

deregulate. In 1980, on an experimental basis, the State deregulated 

cable television. The deregulation was not all inclusive, but it was an 

attempt to conform to the deregulation policy.' All indications are that 

the d e r egulation in Alaska has worked satisfactory.

E F F E C T . HB 274 would make the economic regulation of cable 

television public utilities exempt from the Alaska Public Utilities 

Commission and local municipalities. To insure protection of the 

consumer, there is a provision that if 25 per cent of the subscribers

feel their treatment is not satisfactory, they m e y  petition, and will be

granted, for regulation by APUC.

If the legislation, or similar legislation, is not passed the APUC 

will be required to hold hearings and estab.'is^ .ates for all of the 

cable television companies in the State. The current exemption expires 

on Ju l y  1, 1933 and it takes an affirmative action by the L egislature to 

continue the deregulation. This legislation would continue the 

deregulation.



D e a r  G o v e r n o r  S h e f f i e l d :
i ,

We a r e  p l e a s e d  t o  t r a n s m i t  f o r  y o u r  c o n s i d e r a t i o n  t h e  a t t a c h e d  
l e g i s l a t i o n  t h a t  w ou ld  make p e rm anen t  and c l a r i f y  t h e  p r e s e n t  
s t a t u t o r y  e x em p t i o n  o f  c a b l e  t e l e v i s i o n  (CATV) p u b l i c  u t i l i t i e s  
f r o m  e c o n om i c  r e g u l a t i o n  by t h e  A l a s k a  P u b l i c  U t i l i t i e s  Commis­
s i o n .

The e x i s t i n g  s t a t u t o r y  e x em p t i on  o f  CATV sy s tem s  was e n a c t e d  by 
*/ t h e  L e g i s l a t u r e  i n  1 9 8 0  and e x t e n d s  o n ly  t h r o u g h  J u n e . 3 0 ,  1980^  

i t  was i n t e n d e d  t o  be a  t h r e e - y e a r  e x p e r im e n t a l  d e r e g u l a t i o n  p r o ­
g ram .  As o r i g i n a l l y  e n a c t e d ,  Ch. 1 3 6 ,  SLA 1 9 8 0 , added s u b s e c t i o n
( i )  t o  AS 4 2 . 0 5 . 7 i l ,  b u t  l a t e r  was r e v i s e d  by t h e  R e v i s o r  o f  
S t a t u t e s  as  S e c .  13  o f  t h a t  c h a p t e r  w h ich  r e a d s :

C ao le  t e l e v i s i o n  sy s t em s  a r e  exempt f rom  t h e  p r o v i s i o n s  
o f  AS 4 2 . 0 5 ,  o t h e r  t h an  t h e  p r o v i s i o n s  o f  AS 4 2 . 0 5 . 2 2 1  -  
4 2 . 0 5 . 2 8 1 ,  u n t i l  J u l y  1 ,  19*83. T h i s  e x em p t ion  d o e s  n o t  
a p p ly  i n  c i t i e s  o r  v i l l a g e s  w h ich  have a p o p u l a t i o n  o f  
l e s s  t h a n  3 , 5 0 0  p e o p l e  and w h ich  a r e  n o t  l o c a t e d  on a 
s t a t e  r o a d  o r  m a r in e  h ighway .  The e f f e c t s  o f  t h e  exemp­
t i o n  o f  c a b l e  t e l e v i s i o n  sy s tem s  f rom  r a t e  r e g u l a t i o n  
by th e  A l a s k a  P u b l i c  U t i l i t i e s  C omm iss ion  p r o v i d e d  in  
t h i s  s e c t i o n  s h a l l  be r e v i ew ed  by t h e  l e g i s l a t u r e  b e f o r e  
J u l y  1 ,  1 9 8 3 .  ' I f  t h e  l e g i s l a t u r e  f a i l s  t o  e x t e n d  t h e  
ex em p t ion  b e f o r e  J u l y  1 ,  1 9 8 3 ,  t h i s  s e c t i o n  i s  r e p e a l e d  
on t h a t  c a t e ,  and c a b l e  t e l e v i s i o n  sy s tem s  l o t  t h e i r  
exempt s t a t u -  on t h a t  d a t e  and become s u b j e c t  wc r e g u l a ­
t i o n  by t h e  A l a s k a  P u b l i c  U t i l i t i e s  C om m iss ion .

J u n e a u ,  A l a s k a  9 9 8 1 1
i

The p r o p o s e d  l e g i s l a t i o n  w ou ld  p e rm an en t l y  d e r e g u l a t e  CATV
s e r v i c e s  w i t h  r e s p e c t  t o  r a t e s  and c h a r g e s  f o r  t h o s e  s e r v i c e s ,
t h e  q u a l i t y  o f  t h a t  s e r v i c e ,  management p r a c t i c e s  and c u s t om e r
c o m p l a i n t s ,  bu t  w ou ld  r e t a i n  t h e  C om m is s i o n ' s  a u t h o r i t y  w i t h

1* t h e  i s s u a n c e  o f  a c e r t i f i c a t e  o f  p u b l i c  c o n v e n i e n c e  and necv s s i t y  t o  
r e s p e c t  uo/ s - a z i i i f a CATV p u b l i c  u t i l i t y  (AS 4 2 . 0 5 . 2 2 1 -  

^ n d e r

4 2 . 0 5 . 2 8 l ) V  w h i c h  t h e  Comm iss ion  d e t e rm in e s  i f  an a p p l i c a n t  
CATV company i s  f i t ,  w i l l i n g ,  and a b l e  t o  f u r n i s h  CATV s e r v i c e  
and w h e t h e r  t h e  p u b l i c  c o n v e n i e n c e  and n e c e s s i t y  r e q u i r e s  t h a t
CATV s e r v i c e  be p r o v i d e d  t o  t h e  p r o p o s e d  s e r v i c e  a r e a .  (Unde r

, v -r
y  e x i s t i n g  AS 4 2 . 0 5 . 3 2 1 ( b ) ,  CATV u t i l i t i e s  a l s o  s i l l  a r e  s u b j e c t

t o  C o m m i s s i o n  j u r i s d i c t i o n  w i t h  r e s p e c t  t o  j o i n t  u s e  a n d  i n t e r ­

c o n n e c t i o n  o f  u t i l i t y  f a c i l i t i e s . ) 1



The p r o p o s e d  b i l l  a l s o . w o u l d  d e l e t e  t h e  l a n gu ag e  f r om  t h e  e x i s t i n g  
CATV e x em p t i o n  wh ich  i n c l u d e s  w i t h i n '  t h e  e x em p t i o n  t h o s e  CATV 
s y s t em s  o p e r a t i n g  i n  s m a l l  A l a s k a  c om m u n i t i e s  i f  t h e s e  c om m un i t i e s  
a r e  l o c a t e d  on a " s * ;a te  r o a d  or' m a r in e  h ig h w a y 11. The e f f e c t  o f  
t h i s  p r o v i s i o n  ha s  b e en  t o  i n c l u d e ,  w i t h i n  t h e  amb i t  o f  t h e  e x em p t ion  
ev e ry -  CATV sy s tem  o p e r a t i n g  i n  t h e  S t a t e  e x c e p t  t h a t  in  B a r r o w .
O f t e n  i t  h a s  b e en  d i f f i c u l t  t o  d e t e rm in e  what c o n s t i t u t e s  a " s t a t e  
r o a d , "  and many h o u r s  o f  S t a f f  ar.c C omm iss ion  t im e  have b e en  c on ­
sumed i n  m ak ing  t h a t  d e t e r m i n a t i o n .  I n s t e a d  t h e  Comm iss ion  p r o p o s e s  
t o  s i m p l i f y  t h e  e x em p t i o n  by s u b s t i t u t i n g  f o r  t h a t  l a n g u a g e ,  a 
p r o v i s i o n  w h i c h  p a r a l l e l s  t h e  e x i s t i n g  e x c e p t i o n  t o  e c on om ic  d e ­
r e g u l a t i o n  c o n t a i n e d  i n  AS iJ2 . 0 5 .  7 11  (e  ) ( s m a l l  e l e c t r i c  ana t e l e p h o n e  
u t i l i t i e s )  and ^ 2 . 0 5 . 7 1 1 ( i ) ( s m a l l  g a rb a g e  and r e f u s e  c o l l e c t i o n  and 
d i s p o s a l  p u b l i c  u t i l i t i e s ) ;  n am e ly ,  t h a t  i f  25 p e r c e n t  o r  more  
o f  t h e  s u b s c r i b e r s  t o  CATV s e r v i c e  p e t i t i o n  t h e  C om m is s ion ,  CATV 
s e r v i c e  i n  a g i v e n  community  wou ld  on ce  a g a i n  be s u b j e c t  t o  e c on om ic
r e g u l a t i o n . £’’^ ? h e  Comm iss ion  b e l / ^ i 4 e s  t h a t  t h i s  e x c e p t i o n  t o  d e r e g u -  

6l a t i o n  r e s o c n s  t o  t h e  c o n c e r n  o f  t h e  CATV s u b s c r i b e r  who wonders  
t o  whom t h e  s u b s c r i b e r  c o m p l a i n s  i f  h e / s h e  i s  d i s s a t i s f i e d  w i t h  
t h e  s e r v i c e  r e c e i v e d  and i f  r e s o r t  t o  t h e  CAT/ management d o e s  n o t  
c r o c .u c e  a r e s o l u t i o n  o f  t h e  c o m p l a i n t .  M o r e o v e r ,  i t  f u r n i s h e s

/

a " s a f e t y  v a l v e "  f o r  CATV s u b s c r i b e r s  and a p r o t e c t i o n  o f  them /
•t
\a g a i n s ; t o t a l } y  u n s u p e r v i s e d  monopo ly  wh ich  r e c e n t  c a s e  law d e -
\

v e l o p m en t  i n  t h e  a p p l i c a t i o n  o f  a n t i - t r u s t  law t o  l o c a l  g o v e r n -  j

n e n t s  s u g g e s t s -  i s  a c o n c e r n  o f  t h e  c o u r t s  ( e . g . ,  t h e  C i t y  o f  /
B o u l d e r  c a s e )  i s  c o n s i s t e n t  w i t h  l e g i s l a t i v e l y - e s t a b l i s h e d  j
p o l i c y  •• 'i th r e s p e c t  t o  e c o n o m i c a l l y  d e r e g u l a t e d  p u b l i c  u t i l i t i e s .  
A d d i t i o n a l l y ,  t h e  Co: m i s s i o n  b e l i e v e s  t h a t  t h i s  e x c e p t i o n  t o  
pe rm anen t  e c on om ic  d e r e g u l a t i o n  ii '  p r o t e c t i v e  o f  t h e  p u b l i c  
i n t e r e s t  i n  t h a t  i t  r e c o g n i z e s  t h a t  in  t h e  s m a l l e r  c om m un i t i e s  
i n  A l a s k a ,  CATV w e l l  may be  t h e  c n l y  e n t e r t a i n m e n t  o p t i o n  and  
a l s o  may f u n c t i o n  a s  an im p o r t a n t  c om m un ic a t i o n s  medium f o r  t h e  
com m un i ty ,  w he rea s  . i n  t h e  l a r g e r ,  u rb an  a r e a s  t h e r e  a r e  
e t h e r  e n t e r t a i n m e n t / c o m m u n i c a t i o n s  a l t e r n a t i v e s .  As a p r a c t i c a l



I n  r e q u e s t i n g  y o u r  s u p p o r t  f o r  t h e  p r o p o s e d  l e g i s l a t i o n  and i t s
* . t

p r e s e n t a t i o n  f o r  c o n s i d e r a t i o n  a t  t h e  1 9 S3 l e g i s l a t i v e  s e s s i o n ,
t h e  C om m is s ion  b e l i e v e s  t h a t  t h e  a b s en c e  o f  s u b s c r i b e r  p r o b l em s

•
o r  c o n c e r n s  a r i s i n g  f rom  t h e  e c on om ic  d e r e g u l a t i o n  o f  CATV
s e r v i c e  i n  Ale sk a  o v e r  t h e  p a s t  two and o n e - h a l f  y e a r s ,  as  w e l l

^ e n t e r t a i n m e n t / c o m m u n i c a t i o n s  w

a s  t h e  m a n y  - trs=a=s£sssss:t.~.sssggasmi: 1 ■"

a l t e r n a t i v e s  t n a t  now a r e  c om p e t in g  in  t h e  m a rk e t  p l a c e  f o r  
mosa A l a s k a n s ,  a r e  ample e v i d e n c e  t h a t  e c on om ic  r e g u l a t i o n  by 
t h e  C om m iss ion  i s  in d e e d  u n n e c e s s a r y .  A d d i t i o n a l l y ,  c o n t i n u i n g  
t h e  p r e s e n t  emempt s t a t u s  o f  CAT/ s e r v i c e s ,  s u b j e c t  t o  t h e  
e x c e p t i o n  p r o p o s e d  a b o v e ,  w i l l  a l l o w  t h e  Comm iss ion  t o  d e v o t e  
i t s  t im e  and r e s o u r c e s  t o  t h o s e  n e c e s s a r y  u t i l i t y  s e r v i c e s  
i n  w h i c h  e c on om ic  r e g u l a t i o n  i s  e s s e n t i a l  t o  p r o t e c t  t h e  
p u b l i c  i n t e r e s t .

I f  we c an  a s s i s t  y o u r  o f f i c e  i n  r e s p o n d in g  t o  any q u e s t i o n s  
c o n c e r n i n g  t h i s  p r o p o s e d  l e g i s l a t i o n ,  p l e a s e  c o n t a c t  me a t  
y o u r  c o n v e n i e n c e .

V e ry  t r u l y  y o u r s ,
ALASKA PUBLIC U T I L IT I E S  COMMISSION 

C a r o l y n  S .  G u e s s ,  Cha irman

E n c l o s u r e .



A l a s k a  C a b l e  Television A s s o c i a t i o n

T E S T I M O N Y  O F  C L A R K  K I N G  

B E F O R E  T H E  H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  

R E G A R D I N G  H O U S E  B I L L  274.

Mr. C h a i r m a n ,  m e m b e r s  o f  t h e  C o m m i t t e e ,  m y  n a m e  is C l a r k  K i n g  and 

I a m  E x e c u t i v e  D i r e c t o r  of  the A l a s k a  C a b l e  T e l e v i s i o n  A s s o c i a t i o n .  

A n d  I t h a n k  y o u  for t h i s  o p p o r t u n i t y  to c o m e  b e f o r e  y o u  t o d a y  to 

t e s t i f y  o n  H o u s e  B i l l  274.

H o u s e  B i l l  27 4 p r o v i d e s  t h e  c a b l e  o p e r a t o r s  o f  th e  S t a t e  of  A l a s k a  

to p r o c e e d  w i t h  e c o n o m i c  d e r e g u l a t i o n  t h a t  w a s  a f f o r d e d  c a b l e  

s y s t e m s  in A l a s k a  b y  C h a p t e r  136 S L A  1 9 80 .

I w o u l d  l i k e  to p r o v i d e  th e  c o m m i t t e e  w i t h  s o m e  b a c k g r o u n d  

r e g a r d i n g  t h e  b i l l .  In 1979, l e g i s l a t i v e  A u d i t  p r o v i d e d  a r e p o r t  

o th e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .  At t h a t  t i m e  the  

L e g i s l a t i v e  A u d i t o r  s u g g e s t e d  t h a t  c a b l e  t e l e v i s i o n  b e  e x c l u d e d  

f r o m  r e g u l a t i o n  b y  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .  T h e  

s u n s e t  l e g i s l a t i o n  o n  th e P u b l i c  U t i l i t i e s  C o m m i s s i o n  (SB 577) 

i n c l u d e d  o n l y  a p a r t i a l  d e r e g u l a t i o n  of  th e  c a b l e  u t i l i t y  in th e  

s t a t e .  T h e  P u b l i c  U t i l i t i e s  C o m m i s s i o n  is s t i l l  r e s p o n s i b l e  for 

c e r t i f i c a t i o n  o f  a n y  o p e r a t o r  d o i n g  b u s i n e s s  in t h e  s t a t e .  It



is s t i l l  t he  a r b i t r a t o r  o f  a n y  c o n f l i c t s  b e t w e e n  a u t i l i t y  and  

t h e  c a b l e  o p e r a t o r  w i s h i n g  to a t t a c h  its l i n e s  to p o l e s .  A n d  

s t i l l  h a s  c o n t r o l  o v e r  w h o  is i s s u e d  a c e r t i f i c a t e  o f  p u b l i c  

c o n v e n i e n c e  a n d  n e e d .
T h e  1 9 8 0  L e g i s l a t u r e  d i d  c o n f e r  u p o n  t h e  c a b l e  o p e r a t o r s  o f  the  

s t a t e ,  t h e  a b i l i t y  to e s t a b l i s h  a n d  se t  t h e i r  o w n  r a t e s  an d 

t a r i f f s .  In m o s t  c a s e s  t h e  r a t e  c h a r g e d  for c a b l e  s e r v i c e  h a s  

n o t  e x c e e d e d  t h e  i n f l a t i o n  r a t e  a n d ,  in fact , h a s  r e s u l t e d  in 

e x p a n d e d  s e r v i c e .

A  c a s e  in p o i n t  w o u l d  b e  t h e  J u n e a u  c a b l e  o p e r a t i o n ,  B C  C a b l e ,  

w h o ,  at th e  t i m e  t h e  act  w a s  p a s s e d ,  h a d  a c a b l e  r a t e  of $ 3 9 . 0 0  

r e d u c e d  to $ 3 6 . 0 0  p e r  s u b s c r i b e r .  In t h e  s a m e  t i m e  p e r i o d ,  B C  

C a b l e  h a s  o f f e r e d  a d d i t i o n a l  c h a n n e l s  to t he  p u b l i c  t h r o u g h  t h e  

u s e  of m i d - b a n d  c o n v e r t e r s .

H o u s e  B i l l  27 6  e x t e n d s  t h e  d e r e g u l a t i o n  o f  t h e  c a b l e  i n d u s t r y  for 

an i n d e f i n i t e  p e r i o d  o f  t i me . T h e r e  is a l s o  a p r o v i s o  in the 

b i l l  t h a t  if 2 5 %  o f  t h e  s u b s c r i b e r s  o f  a c a b l e  s y s t e m  a r e  d i s ­

s a t i s f i e d ,  t h e y  m a y  p e t i t i o n  t h e  P u b l i c  U t i l i t i e s  C o m m i s s i o n  for 

r e - r e g u l a t i o n .  T h i s  p r o v i s o  a p p e a r s  in A S  6 2 . 0 5 ,  t h e  P u b l i c  

U t i l i t i e s  C o m m i s s i o n ,  o n  a n u m b e r  o f  o c c a s i o n s .

I m i g h t  n o t e  at t h i s  t i m e  t h a t  c a b l e  is no t  j u s t  an e n t e r t a i n m e n t  

m e d i u m  th at  m o s t  p e o p l e  c o n c e i v e  it to be. T h e  S t a t e  o f  A l a s k a ,  

D e p a r t m e n t  o f  R e v e n u e ,  s u b s c r i b e s  to t h e  R e u t e r s  N e w s  S e r v i c e  for

- 2 -



f i n a n c i a l  i n f o r m a t i o n .  T h i s  g i v e s  t h e  d e p a r t m e n t  i n s t a n t a n e o u s

u p d a t e  o n  a l l  m a j o r  s t o c k  e x c h a n g e s  arid c o m m o d i t y  e x c h a n g e s  in

h a n d l i n g  t h e  S t a t e ' s  v a s t  p o r t f o l i o .  A f t e r  t wo y e a r s  o f  o p e r a t i o n

t h e  t h e n  d e p u t y  c o m m i s s i o n e r  o f  R e v e n u e  s t a t e d  t h a t  t h e  
i n s t a n t a n e o u s  a v a i l a b i l i t y  of  i n f o r m a t i o n  a c t u a l l y  i n c r e a s e d  th e

S t a t e ' s  r e v e n u e s  f r o m  t h e i r  i n v e s t m e n t  p o r t f o l i o .

A n o t h e r  f e a t u r e  o f  c a b l e  is t h e  a b i l i t y  to b e  u s e d  as f i r e  

d e t e c t i o n  and  s e c u r i t y  a l a r m  s y s t e m s .  C u r r e n t l y ,  a p r o p o s a l  is 

b e i n g  d r a f t e d  b y  th e  B e t h e l  c a b l e  o p e r a t o r  for a f i r e  p r e v e n t i o n  

n e t w o r k .  It is i n t e r e s t i n g  to n o t e  t h a t  B e t h e l  h a s  t h e  h i g h e s t  

p e r  c a p i t a  d e a t h  r a t e  d u e  to f i r e s  in t h e  U n i t e d  S t a t e s .  It is 

h o p e d  t h a t  t hi s s y s t e m  w i l l  d r a s t i c a l l y  r e d u c e  t h a t  c i r c u m s t a n c e .

C a b l e  is a l s o  u s e d  in c o m m u n i t i e s  to d i s t r i b u t e  t h e  S t a t e ' s  

L e a r n  A l a s k a  P r o g r a m  to b o t h  h o m e s  a n d  s c h o o l s .  It is a l s o  

i n t e r e s t i n g  to n o t e  t h a t  in t h o s e  c o m m u n i t i e s  t h a t  a r e  s e r v e d  b y  

c a b l e  o p e r a t o r s ,  m o s t  p u b l i c  b u i l d i n g s ,  i n c l u d i n g  s c h o o l s ,  

l i b r a r i e s ,  e t c . ,  a r e  a l l  w i r e d  for c a b l e ,  thu s m a k i n g  it a v a i l ­

a b l e  to a l l  m e m b e r s  o f  th e  c o m m u n i t y .  S e v e r a l  c o m m u n i t i e s  in t h e  

s t a t e  a r e  e x p e r i m e n t i n g  w i t h  a p u b l i c  a c c e s s  c h a n n e l .  M o s t  

n o t a b l y  w o u l d  b e  N o m e ,  w h e r e  t h e  citi?.ens p r o d u c e  t h e i r  o w n  

p r o g r a m m i n g .  T h e  c a b l e  o p e r a t o r  in N o m e  p r o v i d e s  t e c h n i c a l  

a s s i s t a n c e  a n d  t h e  f r e e  c h a n n e l  t i m e ,  b u t  h a s  n o t h i n g  to d o  w i t h  

t h e  c o n t e n t  of th e  p r o g r a m m i n g .  T h i s  p r o g r a m m i n g  r a n g e s  f r o m  

c u l t u r a l  s h o w s  to c o v e r a g e  of  t h e  l o c a l  a s s e m b l y  m e e t i n g s .

-3-



W i t h  t h e  c o m p l e t i o n  of t h e  c a b l e  s y s t e m  in t he  A n c h o r a g e  b o w l ,  

t h e  K e n a i - S o l d o ; n a  a r e a ,  a n d  Mat- >u, o v e r  9 0 %  of t h e  h o m e s  in t h e  

S t a t e  of A l a s k a  w i l l  h a v e  c a b l e  s e r v i c e  a v a i l a b l e  t o  t h e m .

W i t h  e x p a n d e d  p r o g r a m m i n g  a n d  a d v a n c e d  t e c h n i c a l  s e r v i c e s ,  A l a s k a  

w i l l  h a v e  g r e a t e r  a c c e s s  to o n e  o f  t h e  t r u l y  g r o w i n g  t e l e c o m m u n i ­

c a t i o n s  s e r v i c e s .

A g a i n ,  o n  b e h a l f  o f t h e  A l a s k a  C a b l e  T e l e v i s i o n  A s s o c i a t i o n ,  I 

w o u l d  l i k e  to s t r e s s  o u r  s u p p o r t  for H o u s e  B i l l  27 4  a n d  u r g e  t h e  

c o m m i t t e e  to t a k e  f a v o r a b l e  a c t i o n .
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S I L L  S H E F F I E L D
GOVCPNOR

S t a t e  o f  A l a s k a

O F F IC E  O F  T H E  G O V E R N O R  
J u n e a u

M a r c h  1 8 ,  1 9 8 3

1/

T h e  H o n o r a b l e  J o e  L. H a y e s  

S p e a k e r  o f  t h e  H o u s e  

A l a s k a  S t a t e  L e g i s l a t u r e

P o u c h  V  J  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M r .  S p e a k e r :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  18, o f  t h e  A l a s k a  

C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  t h e

p a y m e n t  o f  w a g e s .  T h i s  b i l l  w o u l d  m a k e  d i s c r e t i o n a r y  t h e

i m p o s i t i o n  o f  t h e  w a g e  c l a i m  p e n a l t y  u n d e r  A S  2 3 . 0 5 . 1 4 0 ( d )  

a g a i n s t  a n  e m p l o y e r  w h o  f a i l s  t o  p a y  w a g e s  t o  a n  e m p l o y e e

w i t h i n  t h r e e  d a y s  o f  t h e  d a t e  o f  t e r m i n a t i o n .  I n

a d d i t i o n ,  t h e  b i l l  w o u l d  s t r e n g t h e n  t h e  p r o t e c t i o n  g i v e n  

a n  e m p l o y e e  w h o  h a s  b e e n  o f f e r e d  a p a r t i a l  p a y m e n t  o f  a 

w a g e  c l a i m  o n  t h e  c o n d i t i o n  t h a t  h e  r e l e a s e  t h e  e m p l o y e r  

f r o m  p a y i n g  t h e  e n t i r e  a m o u n t  o f  w a g e s  c l a i m e d .  T h e  b i l l  

w o u l d  v o i d  s u c h  a r e l e a s e  w h i c h  i s  g i v e n  c o n t i n g e n t  o n  
p a r t  p a y m e n t  o f  t h e  w a g e  c l a i m .

T h e  f i n a l  p r o v i s i o n  o f  t h e  b i l l  w o u l d  l i m i t  t h e  a p p l i c a t i o n  

o f  t h e  d e f i n i t i o n s  i n  t h e  f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t ,  

2 9  U . S . C .  2 0 3 ,  t o  o n l y  t h o s e  t e r m s  u s e d  i n  t h e  A l a s k a  W a g e  

a n d  H o u r  A c t  w h i c h  a r e  n o t  d e f i n e d  b y  s t a t e  l a w  o r  r e g u l a ­
t i o n .

S i n c e r e l y ,

E

G o v e r n o r
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REQUEST

Bil 1/Resolution No.:______________

Title: "...payment of wages..."

STAT E , O F  A L A S K A

FISCAL NOTE R e v i s i o n  PateMarch 10, 1983

H B  2 8 1
II. FISCAL DETAIL

Agency Affected: Labor

Sponsor: Rules Committee
Requestor: Rules Committee 

EXPENDITURES/REVENUES: (Thousands of Dollars)

Program Category Affectea:Public Protection 
BRU, Program of S u b p r o g r a m ^ ) Affectea: 

Labor Standards and Safety Division_________

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

OPERATING 1
100 PERSONAL SERVICES 1
200 TRAVEL 1
300 CONTRACTUAL " " 1
400 COMMODITIES

5uu EQUIPMENT 1

600 LAND & STRUCTURES

700 GR AN TS, CLAIMS, ETC

t o t a l  O p e r a t i n g 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

r) 0 0 0 0 0GENERAL FUND 

FEDERAL FUNDS 

OTHER (Specify Source)

POSITIONS:

“ F u l l - T i m e

PART-TIME 

TEMPORARY

0 n 0 0 0 0

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL: No fiscal impact.

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared By: Jtray Kiright, dspecial Assistant_____________________ Phone: 465-2700_________

Division: Commissioner's Office , y________________________ Date: March 10, 1983

Approved by Commissioner: Jim/Robisbn_____________________________Date: March ID, 1983

Department: Labor_________________
LEG:A : 11

Di stribution:
Original to Legislative Finance 

Copy to Office of Manapercent and Budget (for Legislature introduced bills)

Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83



99608
907/276-113'

April 19, 1983

M r .  R o n  P a v e l l a s  

E x e c u t i v e  D i r e c t o r  

H u m a n a  H o s p i t a l  A l a s k a  

2 8 0 1  D e B a r r  R o a d  

A n c h o r a g e ,  A l a s k a  9 9 5 0 8

s t a f f  m e m b e r s ,  t o  s t r e s s  t h e  i m p o r t a n c e  o f  r e - e s t a b l i s h i n g  a n  

8 / 8 0  w o r k w e e k  a t  H u m a n a  H o s p i t a l  A l a s k a .  I n  o r d e r  t o  m e e t  t h e  

n e e d s  o f  o u r  c o m m u n i t y ,  w e  n a t u r a l l y  m u s t  b e  a v a i l a b l e  7 d a y s  a 

w e e k ,  24 h o u r s  a  d a y ,  m a k i n g  a 4 0 - h o u r  w o r k w e e k  d i f f i c u l t  t o  

s c h e d u l e .  W e  a r e  d e n i e d  a n  8 / 8 0  w o r k w e e k  b e c a u s e  w e  a r e  n o t  a 

n o n - p r o f i t  h o s p i t a l .

F o l l o w i n g  a r e  a  l i s t  o f  r e a s o n s  t o  s u p p o r t  a n  8 / 8 0  w o r k w e e k :

(1) I t  w o u l d  a l l o w  t h e  p o s s i b i l i t y  o f  1 0  d a y s  o n / 4  d a y s  o f f .

(2) L o n g  w o r k i n g  s t r e t c h e s  a l l o w  f o r  4 d a y s  o f f  i n  a r o w .

(3) P a r t - t i m e  s t a f f  m e m b e r s  c o u l d  w o r k  e x t r a  d a y s  f o r  t h e i r  

p e e r s  w i t h o u t  t h e  h o s p i t a l  h a v i n g  t o  p a y  o v e r t i m e .

(4) D u r i n g  h i g h  c e n s u s  r e a d i n g s ,  a  n u r s e  m a n a g e r  w o u l d  h a v e  a 

l a r g e r  l i s t  t o  c a l l  f r o m  w i t h o u t  h a v i n g  t o  p a y  o v e r t i m e .

W e  f e e l  t h a t  s u c h  a c h a n g e  w o u l d  i m p r o v e  e m p l o y e e  m o r a l e ,  a n d  w e  

t o t a l l y  s u p p o r t  a n  8 / 8 0  w o r k w e e k .

D e a r  M r .  P a v e l l a s ,
H u m a n a

H o s p i t a l

I a m  w r i t i n g  t h i s  l e t t e r ,  a l o n g  w i t h  s u p p o r t  o f  o t h e r  h o s p i t a l  A l a s k a

S i n c e r e l y ,

C h e r y l '  S t a n t o n ,  R . N .  

N u r s i n g  S u p e r v i s o r

C S / n g



M r .  R o n a l d  A .  P a v e l l a s

H u m a n a

H o s p i t a l

A l a s k a

E x e c u t i v e  D i r e c t o r  

H u m a n a  H o s p i t a l  A l a s k a  .

2 8 0 1  D e B a r r  R o a d  

P o u c h  8 - A H

A n c h o r a g e ,  A l a s k a  9 9 5 0 8  

D e a r  R o n ,

I w i s h  t o  s t r e s s  t h e  i m p o r t a n c e  o f  o b t a i n i n g  a  c h a n g e  i n  t h e  

l e g i s l a t i o n  w h i c h  w o u l d  p e r m i t  t h a t  o v e r t i m e  b e  c a l c u l a t e d  o n  

a n  8 ( h o u r s  p e r  d a y )  a n d  8 0  ( h o u r s  p e r  p a y  p e r i o d )  i n s t e a d  o f  

t h e  8 a n d  4 0  a s  c u r r e n t l y  e x i s t s .

H u m a n a  H o s p i t a l  A l a s k a  i s  c u r r e n t l y  d e n i e d  t h e  8 a n d  80 

b e c a u s e  w e  d o  n o t  h a v e  t h e  s t a t u s  o f  " N o n  P r o f i t "  a s  t h e  

o v e r t i m e  l a w  s t a t e s .

T h i s  l a w  l i m i t s  u s  i n  t h e  f o l l o w i n g  w a y s :

(1) R e q u i r e s  t h a t  w e  s p l i t  e m p l o y e e s '  da;, s o f f  ( i n t o  s o m e  

s i n g l e  d a y s )  i n  o r d e r  t o  a v o i d  u n n e c e s s a r y  o v e r t i m e .

(2) H i n d e r s  o u r  f l e x i b i l i t y  i n  c r e a t i n g  f l e x i b l e  s c h e d u l i n g  

w h i c h  i s  g e n e r a l l y  h e l p f u l  i n  a t t r a c t i n g  R e g i s t e r e d

(3) C r e a t e s  a n  i n a b i l i t y  f o r  u s  t o  a l l o w  o u r  1 1 P M  t o  7 A M  

e m p l o y e e s  s e v e r a l  d a y s  o f f  t o g e t h e r  w i t h o u t  i n c u r r i n g  

s u b s t a n t i a l  c o s t s  i n  o v e r t i m e .

A n y  a s s i s t a n c e  i n  a  c h a n g e  i n  t h i s  l e g i s l a t i o n  w o u l d  b e  

a p p r e c i a t e d ,  a s  i t  w o u l d  p e r m i t  m e r e  e f f e c t i v e  u t i l i z a t i o n  

o f  o u r  n u r s i n g  p e r s o n n e l .

N u r s e s .

S i n c e r e l y ,

P a t r i c i a  K. D a v i s ,  R . N .  

A s s o c i a t e  E x e c u t x v e  D i r e c t o r  

f o r  N u r s i n g

P K D / n g





B IL L  S H E F F I E L D

S t a t e  o f  A l a s k a

O F F IC E  o r  T H E  G O V E R N O R  
J u n e a u

M a r c h  1 8 ,  1 9 8 3

T h e  H o n o r a b l e  J o e  L. H a y e s  

S p e a k e r  o f  t h e  H o u s e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M r .  S p e a k e r :

'IV

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  18, o f  t h e  A l a s k a  

C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  n o t i c e s  

f o r  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  v i o l a t i o n s .

T h i s  b i l l  w o u l d  a l l o w  t h e  D e p a r t m e n t  o f  L a b o r  t o  i s s u e  a 

n o t i c e , r a t h e r  t h a n  a c i t a t i o n ,  t o  a n  e m p l o y e r  f o r  a n  o c ­

c u p a t i o n a l  h e a l t h  a n d  s a f e t y  v i o l a t i o n  w h i c h  i s  n o t  s e r i ­

o u s ,  i f  t h e  e m p l o y e r  a g r e e s  t o  r e m e d y  t h e  v i o l a t i o n  w i t h i n  

a r e a s o n a b l e  t i m e .  I f  t h e  e m p l o y e r  f a i l s  t o  r e m e d y  t h e

v i o l a t i o n ,  t h e n  a  c i t a t i o n  i s  i s s u e d  i n  a c c o r d a n c e  w i t h  

t h e  p r o c e d u r e s  f o r  s e r i o u s  v i o l a t i o n s .

T h e  b i l l  w o u l d  a c c o m p l i s h  s e v e r a l  t h i n g s .  I t  w o u l d  f r e e  

o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  c o m p l i a n c e  o f f i c e r s  f r o m  

c u m b e r s o m e  a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s  w h i c h  a t t e n d  

t h e  i s s u a n c e  o f  c i t a t i o n s ,  a n d  t h e r e b y  a l l o w  t h e m  t o  d e ­

v o t e  m o r e  t i m e  t o  i n s p e c t i o n s ,  w h i l e  a l s o  s a v i n g  c l e r i c a l  

t i m e .  ( C u r r e n t l y ,  i n s p e c t o r s  c a n  o n l y  i n s p e c t  a p p r o x i ­

m a t e l y  e i g h t  p e r c e n t  o f  t h e  s t a t e ' s  w o r k  s i t e s  a y e a r ) .  

T h e  b i l l  w o u l d  a l s o  p r o m o t e  s p e e d i e r  c o r r e c t i o n  o f  h a z ­

a r d s ,  s i n c e  m u c h  o f  t h e  p a p e r w o r k  t h a t  m u s t  f l o w  b e t w e e n  

e m p l o y e r  a n d  a g e n c y  i n  t h e  c i t a t i o n - i s s u a n c e  p r o c e s s  w o u l d  

b e  e l i m i n a t e d .  T h e  d e p a r t m e n t  s t r o n g l y  u r g e s  p a s s a g e  o f  

t h i s  b i l l ,  a n d  i t  h a s  t h e  s u p p o r t  o f  u n i o n s  a n d  e m p l o y e r  
o r g a n i z a t i o n s  a s  w e l l .

S i n c e r e l y ,

G o v e r n o r



STATE OF A L A S K A

FISCAL NOT E R evision PateMarch m  » 1983

I. HB 282REQUEST

B i 1 i/Resolution No.:________________________

Title: "...citations for occupational
Sponsor: Rules C o m m i t t e e _________________

Requestor: Rules Committee_________________

EXPENDITURES/REVENUES: (Thousands of Do!

II. FISCAL DETAIL

Agency Affected:Labor

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

OPERATING *

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 0 o • 0 0 0 0

Program Category AffectedP.ublic Protection 

BRU, Program of S u b p r o g r a m s ) Affected: 

Occupational Safety and H e a l t h ____________

ars)

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL: No fiscal impact.

GENERAL FUND 

FEDERAL FUNDS 

OTHER (Specify Source)

0 0 0 C 0 o

POSITIONS:

FULL-TIME
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H o u s e  L a b o r  a n d  C o m m e r c e  Co m m it t e e

M E M O R A N D U M

F e b r u a r y  8, 1984

To: John Cowdery, Chairman
From: Ken Johnson , Committee Aide
RE: IIB 283 - -  An Act r e l a t i n g  to  the  c r e a t i o n  o f  the
A laska  L i f e  and D i s a b i l i t y  In su rance  Guaranty A s s o c i a t i o n .
Th is  b i l l  was d r a f t e d  abou t  two yea rs  ago by the N a t ion a l  
A s s o c i a t i o n  o f  Insurance Commiss ioners .  The NAIC put  
t o g e th e r  a number o f  so c a l l e d  "model a c t s "  in  o rde r  to  
he lp  s t a t e s  b r in g  in su ran ce  s t a t u t e s  and r e g u l a t i o n s  up t o  
d a t e .  These model a c t s  were p re sen ted  to  a l l  50 s t a t e s  f o r  
f i n e  tun ing  and l e g i s l a t i v e  i n t r o d u c t i o n .  Th is  i s  one o f  
those  b i l l s .  To d a te ,  34 s t a t e s  have passed  very  s im i l a r  
l e g i s l a t i o n .
The b i l l  o f  cou rse  would c r e a t e  the A laska  L i f e  and 
D i s a b i l i t y  A s s o c i a t i o n .  Any company l i c e n s e d  to  s e l l  
in su ran ce  in  the  s t a t e  would be a member o f  t h i s  a s s o ­
c i a t i o n .  Each nrmber would pay an assessmen t ,  not to  
exceed $150 per  j i »a r ,  t o  c o v e r  the c o s t s  o f  a dm in i s t r a t i o n  
and g en e ra l  expenses .
The pu rpose  o f  the a s s o c i a t i o n  i s  to  guaran tee  the p o l i c y ' s  
o f  an in s u r e r  who has become impa ired  o r  i n s o l v e n t .  In the  
event an in su ran ce  company in s o lv en cy ,  the a s s o c i a t i o n  
would assume c o n c r o l  o f  th e  company's p o l i c i e s  and se t  i n t o  
motion  the a c t i o n  n ece s s a ry  to  see p o l i c y  h o ld e r s  do no t  
l o s e  any investment or  b e n e f i t .  For example , an impaired  
o r  in s o lv e n t  company may g e t  a loan  from o r  i t s  a s s e t s  be 
s o ld  by the a s s o c i a t i o n .  There a re  l im i t s  s e t  f o r  the  
agg rega te  l i a b i l i t y  the a s s o c i a t i o n  w i l l  assume.



The a s s o c i a t i o n  has the power to  borrow and loan  money. 
Most a l l  o f  the  funds n e c e s s a ry  f o r  the a s s o c i a t i o n s  t r a n s ­
a c t i o n s  would come from assessmen ts  on i t s  members. There 
i s  a fo rmu la  which would be used to  make these  assessments ,  
however, Ken Moore , D i r e c t o r  o f  th e  D i v i s i o n  o f  Insurance  
c o u ld  b e t t e r  e x p la in  t h i s  f o rm u la .  He would se rve as d i r e c ­
t o r  o f  t h i s  a s s o c i a t i o n .
A boa rd  o f  governors  would be e l e c t e d ,  by a s s o c i a t i o n  
members, t o  c a r r y  ou t  the d u t i e s  o f  the  a s s o c i a t i o n .  The 
d i r e c t o r  must approve the s e l e c t i o n  o f  each board  member.
Th is  i s  a g en e ra l  o u t l i n e  o f  a leng thy  and d e t a i l e d  b i l l .  
The NAIC has deemed t h i s  l e g i s l a t i o n  a "consumer p r o t e c t i o n  
b i l l "  b e cause  o f  the in su ran ce  p o l i c y  gu a ran te e s .  I t  has 
pa ssed ,  as 1 s t a t e d ,  in 34 s t a t e s  some which have c r e a t e d  
s tand ing  committees in t h e i r  l e g i s l a t u r e s  to  dea l  w i th  
in su ran ce  m a t t e r s .
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H o n o r a b l e  J o h n  C o w d e r y

C h a i r ,  H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e  

A l a s k a  S t a t e L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  C o w d e r y :

O n  b e h a l f  o f  t h e  A m e r i c a n  C o u n c i l  o f  L i f e  I n s u r a n c e ,  

t h i s  i s  t o  m a k e  a  m a t t e r  o f  r e c o r d  t h e  s u p p o r t  o f  t h a t  

o r g a n i z a t i o n  f o r  H B  283 .

M a y  I a l s o  e x t e n d  o u r  t h a n k s  f o r  y o u r  h e l p  i n  s e e i n g  t o

i t  t h a t  H B  3 7 3 ,  t h e  V a l u a t i o n  a n d  N o n - F o r f e i t u r e  b i l l ,  w a s  

u n a n i m o u s l y  p a s s e d  b y  t h e  H o u s e  o f  R e p r e s e n t a t i v e s .  T h a t  b i l l

w i l l  m e a n  r e a l  s a v i n g s  f o r  A l a s k a n s .

R e :  H B  2 8 3

M T T / g n \ m

c c : K e n n e t h  C. M o o r e  

W i l l i a m  L. L i n c o l n



ISt  a t  n o  f  A l a s  k a .  
o r r s c E  o r  t h e  g o v e r n o r

J U  N  15 A 1J

M a r c h  1 8 ,  1 9 8 3

T h e  H o n o r a b l e  J o e  L. H a y e s  

S p e a k e r  o f  t h e  H o u s e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  M r .  S p e a k e r :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a  b i l l  e s t a b l i s h i n g  t h e  

A l a s k a  L i f e  a n d  D i s a b i l i t y  I n s u r a n c e  G u a r a n t y  A s s o c i a t i o n  

( t h e  a s s o c i a t i o n )  . T h i s  b i l l  i s  b a s e d  o n  t h e  L i f e  a n d  

H e a l t h  I n s u r a n c e  G u a r a n t e e  A s s o c i a t i o n  M o d e l  A c t  p r o p o s e d  

b y  t h e  N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e  C o m m i s s i o n e r s  i n  
1 9 7 1 ,  a s  a m e n d e d  i n  1 9 7 6 .

T h e  b i l l  w o u l d  p r o v i d e  a m e c h a n i s m  f o r  p a y i n g  c l a i m s  o n  

d i r e c t  l i f e  i n s u r a n c e  p o l i c i e s ,  d i s a b i l i t y  i n s u r a n c e  p o l i ­
c i e s ,  a n d  a n n u i t y  c o n t r a c t s ,  w h i c h  a r e  o u t s t a n d i n g  a g a i n s t  

i n s o l v e n t  o r  i m p a i r e d  i n s u r e r s .  T h e  b i l l  w o u l d  r e q u i r e  
t h a t  a l l  i n s u r e r s  l i c e n s e d  t o  d o  b u s i n e s s  i n  A l a s k a  b e  

m e m b e r s  o f  t h e  a s s o c i a t i o n ,  a n d  w o u l d  p r o v i d e  f o r  p e r i o d i c  
a s s e s s m e n t s  o f  t h e  m e m b e r s  o f  t h e  a s s o c i a t i o n .

T h e  A l a s k a  L i f e  a n d  D i s a b i l i t y  I n s u r a n c e  G u a r a n t y  A s s o c i a ­

t i o n  w i l l  p r o v i d e  p r o t e c t i o n  f o r  l i f e  a n d  d i s a b i l i t y  i n ­

s u r a n c e  s i m i l a r  to t h e  p r o t e c t i o n  p r o v i d e d  u n d e r  e x i s t i n g  

l a w  f o r  o t h e r  k i n d s  o f  d i r e c t  i n s u r a n c e  b y  t h e  A l a s k a  I n ­

s u r a n c e  G u a r a n t y  A s s o c i a t i o n  A c t  (AS 2 1 . 8 0 ) .

S i n c e r e l y

B i r x  s n e t n e i a  

G o v e r n o r



insurance policies, disability insurance policies, and annuity

contracts which are outstanding against insolvent or impaired (next page) 

( A t t a c h  a  m o r e  d e t a i l e d  e x p l a n a t i o n  i f  y o u  c a n . )

E S T I M A T E D  F I S C A L  

I M P A C T :  none

O T H E R  S T A T E  A G E N C I E S  

C O N S U L T E D / A F F E C T E D :

C O N S T I T U E N T  G R O U P S :  

T h o s e  o p p o s e d :

T h o s e  i n  f a v o r :

T h o s e  y e t  t o  b e

c o n t a c t e d :  _____________  _______________________________________________________________________________

H a s  t h i s  o r  a s u b s t a n t i a l l y  s i m i l a r  b i l l  b e e n  i n t r o d u c e d  ( a n d  n o t  p a s s e d )  i n  t h e  
l e g i s l a t u r e  i n  a p r e v i o u s  s e s s i o n ?  Y e s  X N o ________

If so, p l e a s e  s t a t e :  B i l l  n u m b e r  SB 116 ( 1 9 0 1 )

D e p t ,  of: L a w  l o g  n o :  J - 7 7 - 064 - OBI

( i f  i t  w a s  a G o v e r n o r ' s  b i l l )

P R E F E R R E D  H O U S E  O F  

i n t r o d u c t i o n :  either

R A T E  T H E  B I L L ' S  I M P O R T A N C E  T O  D E P A R T M E N T  B Y  P R I C  R I T Y  ||



Alaska Life and Disability Insurance Guaranty Association 
Summary continued

insurers. The bill would require that all insurers licensed to do business in 
Alaska be members of the association, and would provide for periodic assessments 
of the members of the association.

This bill is based on the Life and Health Insurance Guaranty Association 

Model Act proposed by the national Association of Insurance Commissioners in 
1971 as amended in 1976. The Alaska Life and Disability Insurance Association 
will provide protection for life and disability insurance similar to the 
protection provided under existing law for other kinds of direct insurance by 
the Alaska Insurance Guaranty Association Act.



DEPARTMENT OIVISION BILL NUMBER SPONSOR
Commerce & Econ. Dev. Insurance HB 283 Governor

DEPARTMENT POSITION

In favor
PREPARED BY

Kenneth C. Moore

DATE

i h

COMMISSIONER S SIGNATURE
Richard A. Lyon

DATE

SUMMARY
OTHER AGENCIES AFFECTED BY BILL

None

CONSTITUENT GROUP(S) AFFECTED BY BILL

All holders of life or disability 
insurance and annuity contracts.

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

Not known Not known

FISCAL IMPACT: 0 0  NONE □ FISCAL NOTE ATTACHED
BACKGROUND/LEGISLATIVE INTENT
This bill will provide public protection that currently does not exist. Policyholders of 
life and disability policies issued in Alaska will have their policies guaranteed uy all 
life and disability insurers doing business in this state. It also provides a mechanism 
to enhance the director's review of life or disability insurer solvency.

ANALYSIS OF BILL/PROGRAM EFFECTS
This proposal is based on the Life and Health Insurance Guarantee Asssociation Model Act 
of the National Association of Insurance Commissioners developed in 1971 and amended in 
1976. The bill would provide a mechanism for paying claims on life, disability and annuity 
contracts on behalf of an impaired or insolvent insurer. Participation would be a condition 

to license in this state.

Alaska has previously had a domestic insolvency of a life insurance company. In June 1969, 
the Alaska Western Life Insurance Company was placed in receivership and was ultimately 
liquidated. The division managed some control through AS 21.78, but that chapter offers 

little protection for policyholders.

This bill is similar in concept to AS 21.80 which provides protection for property and 

casualty kinds of insurance.

AMENDMENTS PROPOSED

On page 7, line 20, change "health" to read "disability." 

On page 7, line 27, iniert "(a)" following "ASSESSMENTS."

PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.
01-009 (Rov. 12/83)



4 0 .  WHAT OTHER STATES HAVE LIFE GUARANTY FUND ACTS?

While it has not been determined exactly how the provisions of these Acts 
would apply to the financial problems of NILIC and UNIVERSITY, the 
following 34 states and the Commonwealth of Puerto Rico have Life 
Guaranty Acts:

1. Alabama
2. Arizona
3. Connecticut
4. Delaware
5. Florida
6. Georgia

7. Hawaii
8. Idaho

9. Illinois
10. Indiana
11. Kansas
12. Kentucky
13. Maryland

14. Michigan
15. Minnesota
16. Montana
17. Nebraska

18. Nevada

19. New Hampshire
20. New Mexico
21. New York
22. North Carolina
23. North Dakota

24. Oklahoma
25. Oregon
26. Pennsylvania
27. South Carolina
28. Texas
29. Utah

30. Vermont

31. Virginia
32. Washington
33. West Virginia
34. Wisconsin
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tibafee-Bill m

Section by Section Commentary

Section 1. AS 21.21.050(7)

AS 21.21 is the chapter in the insurance code dealing with investments 
of insurance companies. .050 deals with limitations by kinds of invest­
ment to provide for diversity in the investment portfolio of an insurer. 
This change adds notes and other evidence of indebtedness of the Alaska 
Life and Disability Insurance Guaranty Association (ALDIGA) to the 
miscellaneous category of investments which are limited to 10% of as­

sets .

Section 2. AS 21.21.250(c)

AS 21.21.250 defines miscellaneous investments and is changed by adding 
notes and other evidence of indebtedness of the ALDIGA.

Section 3.

Section 21.79.010. PURPOSE.

The basic purpose of this model act is to protect policyholders, in­
sureds, beneficiaries, annuitants, payees and assignees against losses, 
both in terms of paying claims and continuing coverage, which might 
otherwise occur due to an impairment or insolvency of an insurer.
Unlike the property and liability situations, life and annuity contracts 

in particular are long-term arrangements for security. An insured may 
be of impaired health or an advanced age so as to be unable to obtain 
new and equivalent coverage from other insurers. The payment of cash 
values alone does not adequately meet such needs. Thus,, it is essential 
that coverage be continued. In like manner, an insured may be unable to 
obtain new health insurance or at least he may lose protection for prior 

il1 nesses.

Settion 21.79.020. SCOPE.

This section outlines what the bill does and does not cover. Basically, 
it covers those policies of life, disability, and annuities written by 
insurers which have submitted to regulation in this State. Policies of 
nonadmitted insurers are not covered. The term "disability" also in­
cludes "accident and health," "sickness and accident" and more.

Subsection (b)(1) is directed towara variable policies and contracts. 
Tnat portion of the contract where the risk is borne by the policyholder 

is excluded. However, the obligations of the insurer for mortality and 
expense guarantees are covered.



Subsection (b)(2) excludes deductibles from coverage.

Subsection (b)(3) exempts the reinsurance business of the impaired or 
insolvent insurer other than reinsurance for which assumption certifi­
cates are used.

Subsection (b)(4) excludes Blue Cross. The logic to this is that Blue 
Cross is a nonprofit health care provider. It markets prepaid health 

care through participant providers who in effect guarantee the delivery 
of the contracted service. The financial structure of Blue Cross is 
such that they cannot be expected to participate in insolvencies of 
profit making corporations.

Some additional limitations on the scope are found elsewhere in the act. 
For example, ALDIGA assumes no liability concerning policies of nonresi­
dents issued by a foreign or alien insurer or for policies of residents 
issued by a foreign or alien insurer, if such insurer is domiciled in a 
state having a comparable act (See Section .060). These limitations are 

found in the scope section, since it provides exclusion from the 
entire act and not just portions of it.

Section 21.79.030. CONSTRUCTION.

This section calls for liberal construction.

Section 21.79.040. CREATION OF THE ASSOCIATION.

Subsection (a) creates three accounts, for both administration and 
assessment purposes, the disability insurance account, the life insur­

ance account, and the annuity account. These three categories of cover­
age are significantly different, so that persons protected by virtue of 
one account should not be required to pay for the protection afforded 
persons protected by the other accounts.

Supplementary contracts are covered under the account in which the basic 
policy is covered for purposes of assessment. For example, settlement 
options under a life insurance contract would be covered under the life 
insurance account.

Section 21.79.050. BOARD OF GOVERNORS.

Subsection (a) provides that the number and term of the members of the 
Board of Governors shall be determined in the plan of operation. To 
avoid problems in initially selecting the board, this section includes a 
provision for a start-up meeting, which shall be called by the Director 
of Insurance. To determine voting rights at the organizational meeting, 
each member insurer would have one vote. Thereafter the plan of opera­
tion will establish the voting procedures, bylaws, etc., governing the 
conduct of ALDIGA.



Subsections (a)-(f) constitute the heart of this model act. These 
subsections detail the duties of the association by distinguishing:
(1) between those insurers whose "impaired" status is attributable to a 
finding by the Director prior to an order of liquidation, and those 
whose "insolvent" is attributable to such orders; and, (2) between 
insolvent domestic insurers and insolvent foreign or alien insurers.

Prior to an order of liquidation, rehabilitation or conservation, ALDIGA 
has no liability. However, upon a finding by the Director that the 
insurer is impaired under (a), ALDIGA is authorized to guarantee, as­
sume, or reinsure or cause to be guaranteed, assumed, or reinsured, the 

covered policies of the impaired insurer to assess member insurers the 
amounts necessary to effectuate this activity. ALDIGA would presumably 
do so in those situations where early assessments would prevent a more 
costly insolvency later, such as liquidation. ALDIGA, as a condition of 

its assistance, may negotiate any requirements or safeguards it deems 
necessary so long as they are approved by the Director and are accepted 
by the impaired insurer and do not impair the contractual obligations to 
the policyholders, insureds, and beneficiaries. In the absence of any 
court order, before any negotiations become final the impaired insurer's 
acceptance of the terms of ALDIGA is necessary. Through this approach, 
a mechanism is provided for early action by ALDIGA before the situation 
further deteriorates. The policyholder, insured, and beneficiaries are 
protected, claims are paid and coverages continued, for example, through 

rehabilitating the impaired insurers, or reinsuring the policies else­
where. Furthermore, the statutory language is highly flexible as to 
what techniques the association may employ so as to be able to meet a 
variety of si tuations .

Under (b) and (c), if the insurer acquires its insolvency status as a 
result of a final order of liquidation, rehabilitation or conservation, 
the association shall, rather than may, guarantee, assume, reinsure or 
cause to be guaranteed, assumed, or reinsured, the covered policies of 
the insolvent insurer and to assure payment of contractual obligations.

It should be noted that the duties of ALDIGA vary with the kind of 
insurer. If it is a domestic insurer then all the covered policies must 
be continued and the contractual obligations met (See (b)). However, if 
the insolvent insurer is a foreign or alien insurer, contractual obli­
gations which apply to residents of the State must be paid cr continued 
if they are not covered by a similar law in such insurer's domiciliary 
jurisdiction. (See (c) and (d))

Subsection (d) avoids duplication of coverage by providing that the 
association shall have no liability for any covered policy of a foreign 
or alien insurer domiciled in the State having similar protection by 
statute or regulation. If every state adopts the model act, each state 
association would protect only covered policies of domestic insurers.

Section 21.79.060. POWERS AND DUTIES OF THE ASSOCIATION.



Subsections (e) and (f) relate to the imposition of policy and contract 

liens, moratoriums, etc. These are devices which have been used in the 
past in connection with the continuation of the insolvent insurers' 
coverage. Since, by definition, the assets of the insolvent insurer 
were not adequate to support its contractual obligations, liens were 
used to reduce his obligations to a level where the assets would be 
adequate. However, in the past there was no means to infuse additional 
funds where needed to make whole policyowners, insurers and benefi­
ciaries. The purpose of the model act is to provide against losses due 
to insolvent insurers by prompt fulfillment of the insolvent insurer's 
contractual obligations. To the extent that liens and moratoriums are 
sanctioned, the model act retreats from this principle. Of course, in 
situations prior to a court order there may be some question whether a 
lien or moratorium could be legally imposed so as to impair the contrac­
tual obligations of the insurer even in the absence of the specific 
provisions of this act.

On the one hand, it can be argued that if liens or moratoriums cannot be
used there will be a run on the assets of the impaired company. In the
past this seems to have been true. However, unlike the past, the per­
formance of the insurer's contractual obligations would be guaranteed 
under this act.

Also, the standard nonforfeiture lav/s provide that an insurer in its 

policies shall reserve the right to defer the payment of cash values for 
a period of six months after demand thereof with surrender of the policy. 
Similarly, it is common to require an insurer to reserve for a period of
six months the right to defer the granting of any policy loar. (other
than to pay premiums). For these various reasons, the model act does 
not encourage use of these liens and moratoriums in ordinary situations.

On the other hand, in periods of severe liquidity problems and economic 
stress, perhaps of even catastrophic proportions, such devices may 
become essential. While the model bill concentrates on the protection 
of those to whom the impaired insurer has a contractual obligation, the 
impact of assessments on the policyholders of assessed companies is also 
an important consideration, such as the significant sales of depressed 
value assets in a tight money market. Consequently, Subsection (e) 
authorizes ALDIGA to cause to be imposed liens and moratoriums or other 
s imilar means:

1. If the court finds that the amounts assessable are less than

what is needed, or that the economic or financial conditions
as they affect member insureds are sufficiently adverse to 
render the use of such tools in the public interest; and,

2. The court approves the use of a specific lien, moratorium,
etc.



This provides a highly flexible mechanism while, at the same time, it 

avoids impairing the contractual obligations of the impaired insurer as 
a routine manner under ordinary economic and financial conditions. The 
provision also recognizes that while contractual rights of policyowners 
may not constitutionally be impaired, when the insolvent insures obliga­
tion under the contract as assumed by another insurer, the policyowner 

has two options. The policyowner may accept the new contract with such 
liens or moratoriums as permitted by the court, or accepts such pro rata 
payment as is available from the State of the insolvent insurer.

Furthermore, to provide added flexibility in a temporary situation, such 
as a run on assets, Subsection (f) provides for temporary moratoriums or 
liens on payment of cash values and policy loans, but not on the payment 
of other benefits, with the court's approval.

Subsection (g) permits the Director to assume the duties of ALDIGA if 

they fail to exercise their authority under the act within a reasonable 
period of time.

Subsection (h) permits the Director to request ALDIGA member assistance 
with impaired or insolvent insurer issues.

Subsection (i), to enable ALDIGA to protect its interest and the best 
interests of the policyholders in the handling of an impairment or 
insolvency, provides that ALDIGA shall have standing to appear in a 
court with jurisdiction over an insolvent insurer and such standing will 
extend to any matters concerning the duties of ALDIGA.

Subsection (j) provides for assignment of rights of a beneficiary of 
benefits under this act. It also establishes subrogation rights for 
ALDIGA and provides that ALDIGA's right to assets of the insolvent 
insurer is the same as any other person entitled to benefits under this 
act.

Subsection (k) places a limit on the liability of ALDIGA as respects a 
single life.

Subsection (1) allows ALDIGA to contract, sue or be sued, borrow money, 
employ persons, negotiate, act as a domestic life or disability insurer 
and take legal action to avoid payment of improper claims.

Section 21.79.070. ASSESSMENTS.

Subsection (b) outlines different assessment methods for assessments 
needed to cover foreign or alien insurers and for assessments needed to 

cover domestic insurers. When a foreign or alien insurer is impaired or 
insolvent, the member insurers will be assessed on the basis of the 

premiums they write in the State. This corresponds to the association's 
liability which is limited to covered policies of residents when the 
policies are issued by a foreign or alien insurer. When a domestic



insurer is impaired or insolvent, the total amount to be assessed will 
be allocated to each state in which the impaired or insolvent insurer 
was authorized at any time to transact insurance in the proportion that 
the impaired or insolvent insurer premium income in each state for the 
last calendar year preceding the assessment in which it had premium 
income bears to its total premium income in such calendar year. The 
amount allocated to each state will then be assessed to the member 
insurers in the proportion that the member's premium income from such 
State for the calendar year preceding the assessment bears to all pre­
mium income of member insurers from that State in the calendar year 
preceding the assessment. Thus, in making the pro ration it is neces­
sary to look to the premium income of the impaired or insolvent insurer 
in the last year it actually received such income, but in determining 
each company's assessment, the association would look to the last calen­
dar year preceding the assessment. In any case, assessments would be 
made separately for each account and the amount assessed from each 
account will be in the proportion that the total premiums of the im­
paired or insolvent insurer bear to the premiums of the impaired or 
insolvent insurer from the kind of insurance in the account.

For example, if a total assessment of $100,000 is needed for the dis­

ability insurance account, and the domestic impaired or insolvent in­
surer received 50% of its premium from state X, then 50% of $100,000 or 
$50,000 will be allocated to state X. Member insurers receiving premium 

income from state X will then be assessed in proportion to their share 
of that state's market, as reflected in premium income. For example, if 
member insurers receive $30,000,000 in premium from state X and a cer­

tain member received $3,000,000 of that amount, then 3/30 of the $50,000 
assessment will come from this company, that is, the company will be 
assessed $5,000 (3/30 = 1/10 and 1/10 of $50,000 is $5,000).

This assessment system should be relatively simple to administer. More
importantly, it provides a base broad enough to meet fairly large de­
mands on the association. Equally important, since it reflects the 
market share of each member in the state considered, it is an equitable 
method of apportioning the burden of the assessments.

The maximum assessment per year may be varied from State to State de­
pending on the size of the base and the concentration of the business. 
The two percent maximum should produce an adequate amount, while at the 
same time, not impose an undue strain in any given year on the assessed 
companies and their policyholders. In order to prevent further finan­

cial difficulties caused by an assessment, Subsection (g) permits abate­
ment of assessments when financial difficulties might result.

Subsection (h) provides some limitation on the amounts which can be 
assessed in any given year. If these limits are reached, to fulfill its 

responsibilities, ALDIGA is empowered to borrow funds which later can be 
repaid out of futur' assessments.



S u b s e c t i o n  ( j )  p r o v i d e s  t h a t  a member i n s u r e r  may c o n s i d e r ,  i n  i t s  
pre mi u m r at es  and d i v i d e n d s  s c a l e ,  an amount  r e a s o n a b l y  n e c e s s a r y  to  
meet  i t s  a ssessment  o b l i g a t i o n s .  T h i s  makes i t  c l e a r  t h a t  the  c o s t  can 
b e  u l t i m a t e l y  p asse d  on to  the p o l i c y o w n e r s ,  t h a t  i s ,  to  p er s o n s  who 
e n j o y  the p r o t e c t i o n  p r o v i d e d  by the  a c t .

S u b s e c t i o n  ( k)  p r o v i d e s  t h at  A L D I G A  s h a l l  i s s u e  to  a s s e s s e d  i n s u r e r s  
c e r t i f i c a t e s  o f  c o n t r i b u t i o n  i n  the  amount l e v i e d .  The  c e r t i f i c a t e s  may 
b e  c a r r i e d  by an i n s u r e r  i n  i t s  a nn ua l  s t a t e m e n t  as an a s s e t  i n  such 
f o r m ,  amount and p e r i o d  as may be approved  by the  D i r e c t o r .  By p e r ­
m i t t i n g  the  company to  carry t h ese  c e r t i f i c a t e s  as an a s s e t ,  to  the 
e x t e n t  o f  t h e i r  e s t i m a t e d  v a l u e ,  the  i mp ac t  on member i n s u r e r s  w i l l  be 
l e s s e n e d .

S e c t i o n  2 1 . 7 9 . 0 8 0 .  PLAN OF O P E R AT I O N .

T h e  NAI C  has a d o p t e d  a model  p l a n  o f  o p e r a t i o n  whi ch  i s  a v a i l a b l e  i n  our 
o f f i c e  s h o u l d  you wi sh to  have  a copy o f  same.  I t  i s  a n t i c i p a t e d  t h at  
A L D I G A ,  upo n  p a s s a g e  o f  t h i s  a c t ,  woul d  s u b s t a n t i a l l y  a d o p t  t h e  p r o v i ­
s i o n s  c o n t a i n e d  i n  t h i s  model  p l a n  o f  o p e r a t i o n .

S e c t i o n  2 1 . 7 9 . 0 9 0 .  POWERS AND D U T I E S  OF THE  D I R E C T O R .

S u b s e c t i o n  ( b )  r e q u i r e s  t h a t  the D i r e c t o r  g i v e  n o t i c e  of  3n i mp a i r me n t  
t o  thq,  i m p a i r e d  i n s u r e r ,  and he nce  to i t s  s t o c k h o l d e r s ,  and s e r v e  a 
demand t h a t  i m p a i r me n t  be made g o o d .  I f  the company and s t o c k h o l d e r s  
f a i l  to  r a i s e  the n e c e s s a r y  f u n d s ,  t h i s  w i l l  be a f a c t o r  b e a r i n g  upon 
t h e  s t o c k h o l d e r s '  o wnersh i p  r i g h t s  und er  S e c t i o n  1 1 0 ( d ) .

S u b s e c t i o n  ( d )  p r o v i d e s  t h at  the  D i r e c t o r  s h a l l  be a p p o i n t e d  l i q u i d a t o r  
o r  r e h a b i l i t a t o r  o f  a d o m e s t i c  i n s u r e r  and c o n s e r v a t o r  of  a f o r e i g n  or 
a l i e n  i n s u r e r  b e i n g  l i q u i d a t e d  or r e h a b i l i t a t e d .  R e q u i r i n g  the  I n s u r ­
an c e  D i r e c t o r  to be  the  r e c e i v e r ,  i t  i s n e c e s s a r y  to  o b t a i n  the  b e n e f i t s  
o f  a " r e c i p r o c a l "  s t a t e  und er  the U n i f o r m  I n s u r e r s  L i q u i d a t i o n  A c t ,  
wh i c h  A l a s k a  a d o p t e d  i n  1 9 6 6 .  See AS 2 1 . 7 8 . 0 2 0 ,  . 0 3 0 ,  . 1 3 0 - . 2 0 0  and 
. 2 3 0 ( 2 ) - ( 1 3 ) .

P r o c e e d i n g s  f o r  t h e  l i q u i d a t i o n ,  r e h a b i l i t a t i o n ,  or c o n s e r v a t i o n  o f  
i n s u r e r s  p r e s e n t  s e v e r a l  d i f f i c u l t i e s  whi ch  the U n i f o r m  I n s u r e r ' s  
L i q u i d a t i o n  Act  seeks to s o l v e .  B r i e f l y ,  the  d i f f i c u l t i e s  have  two 
s o u r c e s .  F i r s t ,  i n  some st a t e s  the l i q u i d a t o r ,  r e h a b i l i t a t o r  or  a n ­
c i l l a r y  r e c e i v e r  may be  a p er s o n  u n f a m i l i a r  wi t h  i n s u r a n c e  r e g u l a t i o n .  
I n e f f i c i e n t  a d m i n i s t r a t i o n  o f  the p r o c e e d i n g s  may r e s u l t .

S e c o n d ,  the  laws o f  more than one s t a t e  may be a p p l i e d  to the p r o ­
c e e d i n g s  p a r t i c u l a r l y  r e g a r d i n g  ownersh i p  o f  a s se t s  and p r e f e r e n c e s  fo r  
p a y me n t .  The r e s u l t  i s  c o n f u s i o n  and i n e q u i t y  i n  the  c o l l e c t i o n  and 
d i s t r i b u t i o n  o f  the  a s s e t s .  The U n i f o r m  I n s u r e r s  L i q u i d a t i o n  Act meets 
t h e  f i r s t  s o u r c e  o f  p ro b l e ms  by d e s i g n a t i n g  the i n s u r a n c e  D i r e c t o r  as 
t h e  r e c e i v e r  o f  a d o m e s t i c  i n s u r e r  or the a n c i l l a r y  r e c e i v e r  o f  a f o r e i g n



i n s u r e r .  To s o l v e  t h e  p r o b l e m  o f  m u l t i p l e  laws and m a r s h a l l i n g  of  
a s s e t s ,  the  U n i f o r m  Ac t  g i v e s  the r e c e i v e r  t i t l e  to the  a s s e t s .  The 
a n c i l l a r y  r e c e i v e r  i s  t h en  r e q u i r e d  to forward a l l  assets  to  the  re­
c e i v e r .  The  U n i f o r m  Ac t  a l s o  d e t a i l s  laws u n d e r  whi ch  p r e f e r e n c e s  and 
t h e  d i s t r i b u t i o n  o f  a sse t s  w i l l  be d e t e r m i n e d .

I n  d r a f t i n g  t h i s  model  g u a r a n t e e  b i l l ,  t h e  NA I C  made p a r t i c u l a r  e f f o r t  
t o  the  e x t e n t  p o s s i b l e ,  to  a v o i d  d i s r u p t i n g  S t a t e  l i q u i d a t i o n  and  re­
h a b i l i t a t i o n  o f  l a ws .

S e c t i o n  2 1 . 7 9 . 1 0 0 .  PRE VE NT I ON OF I N S O L V E N C I E S .

T h i s  s e c t i o n  b a s i c a l l y  e s t a b l i s h e s  a d i a l o g u e  between the D i r e c t o r  and 
A L D I G A ,  c o n c e r n i n g  i m p a i r m e n t  and i n s o l v e n c y  i s s u e s .  I t  a l s o  e n a b l e s  
A L D I G A  t o  cause  an e x a m i n a t i o n  o f  a s u s p e c t  i n s u r e r ,  whi ch  i s  the  p r i ­
mary t o o l  ^n d e t e r m i n i n g  f i n a n c i a l  s t a t u s .

S e c t i o n  2 1 . 7 9 . 1 1 0 .  MI SCE L L ANE OU S  P R O V I S I O N S .

S u b s e c t i o n  (b)  r e q u i r e s  t h a t  the  records be kept  o f  the  n e g o t i a t i o n s  and 
a c t i o n s  by the a s s o c i a t i o n .  A L D I G A  s h o u l d  be h e l d  p u b l i c l y  a c c o u n t a b l e  
f o r  i t s  a c t i o n s .  On the  o t h e r  h a n d ,  e f f e c t i v e  h a n d l i n g  o f  the r e h a ­
b i l i t a t i o n  or  l i q u i d a t i o n  e f f o r t  r e q u i r e s  mi n i mum p u b l i c i t y .  T h u s ,  such  
records  w i l l  be made p u b l i c  o n l y  a f t e r  the l i q u i d a t i o n ,  r e h a b i l i t a t i o n  
o r  c o n s e r v a t i o n  p r o c e e d i n g  i s  t e r m i n a t e d ,  the i mp a i r me n t  or  i n s o l v e n c y  
i s  t e r mi n a t e d  or t h er e  i s  a p r i o r  ord er  by a c o u r t  o f  competent  j u r i s ­
d i c t i o n .

S i n c e  t h i s  a c t  imposes o b l i g a t i o n  upon the  a s s o c i a t i o n  to c o n t i n u e  
c o v e r a g e  f o r  p o l i c y h o l d e r s  o f  i n s o l v e n t  i n s u r e r s ,  the  assets  of  the 
i n s o l v e n t  i n s u r e r  o u g h t  to be u s e d ,  to the  e x t e n t  a v a i l a b l e ,  f o r  the 
p u r p o s e  o f  c o n t i n u i n g  such c o v e r a g e .  S u b s e c t i o n  ( c )  i s  d e s i g n e d  to 
a c c o m p l i s h  t h i s  p u r p o s e .

S u b s e c t i o n  ( d ) ,  i n  c o n j u n c t i o n  wi t h  S e c t i o n  . 0 9 0 ( b ) ,  is i n t e n d e d  to 
p r e v e n t  the s h a r e h o l d e r s  of  an i m p a i r e d  i n s u r e r  from s i t t i n g  back and 
d o i n g  n o t h i n g  and then r e a p i n g  the b e n e f i t  o f  fu nd s  p u t  up by the  
a s s o c i a t i o n .  The se  s t o c k h o l d e r s  s h o u l d  not  o b t a i n  a more a dv a n t a g e o u s  
p o s i t i o n  than  they woul d  have o c c u p i e d  i n  the a b s e n c e  of  t h i s  a c t .  The  
c o u r t  i s  empowered to m o d i f y  and d i s t r i b u t e  the  ownersh i p  r i g h t s  of  
i m p a i r e d  i n s u r e r s  i n  an o r d e r  to do e q u i t y  as between the i n t e r e s t e d  
p a r t i e s .

S u b s e c t i o n  ( e )  i s  d e s i g n e d  to r e c apt ur e  e x c e s s i v e  d i v i d e n d  payments to 
a f f i l i a t e s  that  e x e r c i s e d  c o n t r o l  over  the i n s o l v e n t  i n s u r e r .  The NAI C 
Model  H o l d i n g  Company R e g u l a t o r y  Act whi ch has b een  a d o p t e d  i n  A l a s k a ,  
i n  l a r g e  me a s u r e ,  p r e v e n t s  i mproper  d i s t r i b u t i o n  o f  d i v i d e n d s  by  an 
i n s u r e r  to i t s  h o l d i n g  company ,  s i n c e  e x t r a o r d i n a r y  d i v i d e n d s  are s u b ­
j e c t  to the p r i o r  a p p r o v a l  o f  the D i r e c t o r ,  and  o r d i n a r y  d i v i d e n d s  are 
r e q u i r e d  to be r ep o r t e d  to the  D i r e c t o r .  I f ,  however ,  d i v i d e n d s  are



p a i d  u n d e r  c i r c u m s t a n c e s  t h a t  the  i n s u r e r  s h o u l d  havt r e c e n t l y  known 
t h a t  su c h  payment  c o u l d  r e a s o n a b l y  be exp e c t e d  to a f f e c t  i t s  a b i l i t y  to 
p e r f o r m i ts.  c o n t r a c t u a l  o b l i g a t i o n  to  i t s  p o l i c y h o l d e r s ,  t h e  h o l d i n g  
company and a f f i l i a t e s  s h o u l d  be r e q u i r e d  to repay such  d i v i d e n d s  s u b ­
j e c t  to c e r t a i n  r e a s o n a b l e  l i m i t a t i o n s .

S e c t i o n  2 1 . 7 9 . 1 2 0 .  EXAMINATION OF THE  A S S O C I A T I O N ,  ANNUAL RE P ORT .

T h i s  s e c t i o n  e n a b l e s  the  D i r e c t o r  to  e xa mi n e  A L D I G A .  A L D I G A  must a l s o  
p r o v i d e  an a n n u a l  r e p o r t .

S e c t i o n  2 1 . 7 9 . 1 3 0 .  TAX E XEMPT I ONS.

A L D I G A  i s  tax exempt e x c e p t  f o r  real  p r o p e r t y  t a x e s .  A L D I G A  i s  n o t  a 
p r o f i t  ma k i n g  o r g a n i z a t i o n ,  r a t h e r ,  i t  i s  a g u a r a n t e e  mechan i sm thus i t s  
t a x  exempt s t a t u s .

S e c t i o n  2 1 . 7 9 . 1 4 0 .  IMMUNITY.

A L D I G A  w i l l  be e ng a g e d  i n  some very s e n s i t - ’ o  i s s u e s  when p e r f o r m i n g  i t s  
d u t i e s  u n d e r  t h i s  a c t .  The  i mmun i t y  p r o v i d e s  p r o t e c t i o n  w h i l e  p e r ­
f o r m i n g  t h e s e  d u t i e s .

S e c t i o n  2 1 . 7 9 . 1 5 0 .  STAY OF P R O C E E D I N G S .

See S e c t i o n  5 .

S e c t i o n  2 1 . 7 9 . 9 0 0 .  D E F I N I T I O N S .

T h i s  act  covers " i n s o l v e n t  i n s u r e r s "  wh i ch  are d i f i n e d  to i n c l u d e  an 
i n s o l v e n t  i n s u r e r  u nd e r  an ord er  of  l i q u i d a t i o n  i s s u e d  by a c o u r t  o f  
c o mp e t e n t  j u r i s d i c t i o n .  An " i m p a i r e d  i n s u r e r "  i s  an i n s u r e r  deemed by
t h e  D i r e c t o r  to be u n a b l e ,  or  p o t e n t i a l l y  u n a b l e ,  to  f u l f i l l  i t s  c o n ­
t r a c t u a l  o b l i g a t i o n s .

T h i s  model  b i l l  e n a b l e s  an a s s o c i a t i o n  to become i n v o l v e d  to the a c t u a l  
c o u r t  o r d e r  as n o t ed  i n  S e c t i o n  . 0 5 0 .  The f i n d i n g  by the D i r e c t o r  t h a t  
an i n s u r e r  i s  i m p a i r e d ,  even  though  not  s u b j e c t  to a c o u r t  p r o c e e d i n g ,  
s e rv e s  as a t r i g g e r i n g  mechan i sm e n a b l i n g  the a s s o c i a t i o n  to f u n c t i o n .

S u b s e c t i o n  10  d e f i n e s  " r e s i d e n t "  f o r  the p u r p o s e s  of  d e t e r m i n i n g  on 
whose b e h a l f  the  a s s o c i a t i o n  may become l i a b l e  u n d e r  S e c t i o n  . 0 6 0 ,  i f  a
f o r e i g n  or  a l i e n  i n s u r e r  becomes i n s o l v e n t .

S e c t i o n  4.  S e c t i o n  2 1 . 3 6 . 0 3 5 .  P R O H I B I T E D  ADVE RT I SE ME NT  IN INSURANCE 
S A L E S .

T h i s  s e c t i o n  makes i t  a p r o h i b i t e d  u n f a i r  trade  p r a c t i c e  f o r  any p e r s o n  
to  make u s e ,  i n  any ma n n e r ,  of  the p r o t e c t i o n  a f f o r d e d  by t h i s  a c t  to 
a i d  h i m i n  the s a l e  of  i n s u r a n c e .  T h i s  woul d  e x t e nd  to a p er s o n  with



an i n t e r e s t  i n  a p o l i c y  who uses the p r e s e n c e  of  A L D I G A  to  s u p p o r t  the  
v a l u e  o f  the  p o l i c y  as c o l l a t e r a l  i n  a l o a n  t r a n s a c t i o n ,  whi ch  a c t i o n  
wo u l d  be prc i b i t e d .  The  l e g i t i m a t e  f u n c t i o n  o f  a d v e r t i s i n g  the  e x i s ­
t e n c e  o f  the  a c t  by the g u a r a n t e e  a s s o c i a t i o n  and the D i r e c t o r ,  c o n d u c t  
\ i c h  woul d  be p a r t i c u l a r l y  d e s i r a b l e  i n  n o t i f y i n g  p o l i c y h o l d e r s  o f  a 
company f o u n d  to be i n s o l v e n t ,  or  by i n s u r e r s  i n  p u b l i c  s e r v i c e  i n ­
s t i t u t i o n a l  a d v e r t i s e m e n t s ,  wo u l d  be p e r m i t t e d .  E n f o r c e me n t  and p e n a l ­
t i e s  f o r  v i o l a t i o n  o f  the  s e c t i o n  are f o u n d  i n  t h e  U n f a i r  T r a d e  P r a c ­
t i c e s  Act (AS 2 1 . 3 6 ) .

S e c t i o n  5 .  AMENDING C I V I L  RULE  6 2 ( c ) .

S e c t i o n  2 1 . 7 9 . 1 5 0  p r o v i d e s  f o r  an a u t o m a t i c  s t a y  o f  60 days i n  a c t i o n s  
i n v o l v i n g  the  l i q u i d a t i o n ,  r e h a b i l i t a t i o n  o r  c o n s e r v a t i o n  o f  an i n ­
s o l v e n t  i n s u r e r .

C





.................... A  R E S O L U T I O N  B Y  T H E - 3 R D  A N N U A L
Y U K O N - K U S K O K W I M  D E L T A  M A Y O R ' S  C O N F E R E N C E

B e t h e l ,  A l a s k a  
N o v e m b e r  3 ,  , 5> 198 2

R E S O L U T I O N  NO .  8 2 - 1 3

A R E S O L U T I O N  R E Q U E S T I N G  T H E  1983  A L A S K A  S T A T E  L E G I S L A T U R E  T O  P A S S  T H E  N E C E S S A R Y  
L E G I S L A T I O N  TO A L L O W  M U N I C I P A L I T I E S  TO  F O R C E  A C C O U N T  C A P I T A L  P R O J E C T S  AN D NOT  
B E  O B L I G A T E D  TO P A Y  " L I T T L E  D A V I S - B A C O N "  W A G E S .  ' ' • . '•

W H E R E A S ,  m u n i c i p a l i t i e s  h a v e  t h e  l o c a l  e x p e r t i s e  i n  t h e i r - o w n  c i t i z e n r y  t o  
c o n s t r u c t  a n d  c o m p l e t e  m o s t  p u b l i c  w o r k s  p r o j e c t s ;  a n d  '

W H E R E A S ,  m u n i c i p a l i t i e s  a r e  now  r e c e i v i n g  f u n d i n g  t o  c o n s t r u c t  r o a d s ,  a n d  c i t i e s  
a r e  e x e c u t i n g  t h e s e  p r o j e c t s  s u c c e s s f u l l y  t h r o u g h  p l a n n i n g  a n d  f o r c e - a c c o u n t i n g ;  
a n d

W H E R E A S ,  t h e  L i t t l e  D a v i s - B a c o n  Ac t .  w a g e s  a r e  p r o h i b i t i v e  as-  f a r .  a s  l o c a l  h i r e  
a n d  s u c c e s s f u l  p r o j e c t  c o m p l e t i o n ,  ■ *

B E  I T  R E S O L V E D  BY  T H E  Y U K O N - K U S K O K W I M  D E L T A  M A Y O R ' S  C O N F E R E N C E . :  . T o  s u p p o r t -  
l e g i s l a t i o n  t h a t  w o u l d  a l l o w  m u n i c i p a l i t i e s  t o  f o r c e  a c c o u n t  l o c a l  p r o j e c t s -  
u s i n g  l o c a l  w a g e  s c a l e s  a s  a s t a n d a r d ,  w h i c h  a l l o w s " m u c h  n e e d e d  e m p l o y m e n t  f o r  
t h e  l o c a l  c i t i z e n r y ,  r a t h e r  t h a n  u s i n g  L i t t l e  D a v i s - B a c o n  A c t  w a g e s w h ' i c h  ' • ' 
d r a s t i c a l l y  d e p r e s s  l o c a l  h i r e .  ,- • .•

P A S S E D  a n d  A P P R O V E D  b y  t h e  T h i r d  A n n u a l  Y U K O N - K U S K O K W I M  D E L T A  M A Y O R ' S  C O N F E R E N C E  
T H I S  5 t h  d a y ^ o T _ N o v e m b e r , 1 9 8 2 .  ;

v / y M & K J

c c : G r e g  C a p i  t o
V i l l a g e  S a f e  W a t e r  P r o g r a m

N o r m a n  G o r s u c h  
A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  Law

J a m e s  S o u b y ,  D i r e c t o r
D i v i s i o n  o f  P o l i c y  D e v e l o p m e n t  a n d  P l a n n i n g

R e p r e s e n t a t i v e  A l  A d a m s ,  C h a i r m a n  
H o u s e  F i n a n c e  C o m m i t t e e

L i s a  R u d d ,  C o m m i s s i o n e r  
D e p a r t m e n t  o f  Acimi n i s L r a  t  i o n

R o n  L e h r ,  D i r e c t o r
D i v i s i o n  o f  M a n a g e m e n t  a n d  B u d g e t

R e c o r d i n g  S e c r e t a r y ’

R o b e r t  W. W a r d ,  C o m m i s s i o n e r  
D e p a r t m e n t  o f  T r a n s p o r t a t i o n  6 
P u b  I i c  ' F a c  i 1 i t i c s



MEMORANDUM State of Alaska-
O c t o b e r  5, 1 9 8 2  

1 6 6 - 2 6 1 - 3 3  

2 7 6 - 3 5 5 0

A p p l i c a b i l i t y  o f  
A S  3 6  t o  C o n s t r u c t i o n  
P r o j e c t s  A d m i n i s t e r e d  
t h e  C o m m u n i t y  o f  
C a n t w e l l ,  Inc.

A s s i s t a n t  A t t o r n e y  G e n e r a l

Y o u  h a v e  r e q u e s t e d  o u r  o p i n i o n  as t o  w h e t h e r  t h e  
p u b l i c  c o n t r a c t  r e q u i r e m e n t s  o f  A S  36  w o u l d  a p p l y  t o  t h e  

* p r o p o s e d  c o n s t r u c t i o n  o f  a  f i r e  s t a t i o n  a n d  c o m m u n i t y  w a t e r  
f a c i l i t y  i n  C a n t w e l l ,  A l a s k a .  O u r  c o n c l u s i o n  is t h a t  A S  36 
a p p l i e s  to. t h e  p r o p o s e d  c o n s t r u c t i o n  p r o j e c t s .

C a n t w e l l  i s  a r u r a l  c o m m u n i t y  h a v i n g  n o  o r g a n i z e d  
g o v e r n i n g  o r  l e g i s l a t i v e  b o d y .  I n  1 9 8 1 ,  s e v e r a l  p e r s o n s  
r e s i d i n g  i n  t h e  C a n t w e l l  a r e a  i n c o r p o r a t e d  u n d e r  A S  1 0 . 2 0  as 
a  n o n p r o f i t  c o r p o r a t i o n  k n o w n ' a s  t h e  ''-Community o f  C a n t w e l l ,  
I n c . "  O n e  o f  t h e  a p p a r e n t  p u r p o s e s  o f  s u c h  i n c o r p o r a t i o n  

1 w a s  t o  p r o v i d e  a  v e h i c l e  f o r  t h e  r e c e i p t  a n d  a d m i n i s t r a t i o n  
o f  s t a t e  g r a n t  m o n i e s  f o r  t h e  i m p r o v e m e n t  of p u b l i c  s e r v i c e s  
a n d  t h e  c o n s t r u c t i o n  o f  p u b l i c  f a c i l i t i e s  i n  t h e  a r e a .

U n d e r  t h e  a u t h o r i t y  o f  A S  3 7 . 0 5 . 3 1 5  • /
( U n i n c o r p o r a t e d  C o m m u n i t y  G r a n t s ) ‘a n d  'chapter 1 0 1 ,  S L A  1 9 8 2 ,  
t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  p r o p o s e s  to 
g r a n t  u p  t o  $ 1 6 0 , 0 0 0  to t h e  C o m m u n i t y  o f  C a n t w e l l ,  Inc. f o r  
t h e  e x p r e s s  p u r p o s e  o f  c o n s t r u c t i n g  a  f i r e  s t a t i o n  a n d  • 
p u r c h a s i n g  f i r e  p r o t e c t i o n  e q u i p m e n t  f o r  t h e  C a n t w e l l  • 
c o m m u n i t y .  U n d e r  t h e  p r o p o s e d  g r a n t  a g r e e m e n t ,  t h e  
C o m m u n i t y  o f  C a n t w e l l ,  Inc. is r e g a r d e d  as " t h e  c o n t r a c t o r "  
f o r  t h e  p e r f o r m a n c e  o f  t h e  p r o j e c t ,  s u b j e c t  t o  t h e  s p e c i f i c  
t e r m s  i t e m i z e d  i n  t h e  c o n t r a c t .  O n e  o f  .those t e r m s  r e q u i r e s  
t h e  c o n t r a c t o r  t o  p e r f o r m  t h e  p r o j e c t  i n  c o m p l i a n c e  w i t h  a l l  
a p p l i c a b l e  l a w s  a n d  r e g u l a t i o n s .  T h e  g r a n t  c o n t r a c t ,  
h o w e v e r ,  d o e s  n o t  c o n t a i n  a n y  e x p r e s s  l a n g u a g e  c o n c e r n i n g  
t h e  a p p l i c a b i l i t y  o f  A S  3 6  o r  t h e’ r e q u i r e m e n t  t h a t  e m p l o y e e s  
w o r k i n g  o n  p u b l i c  w o r k s  p r o j e c t s  b e  p a i d  p r e v a i l i n g  w a g e s .

I n  a d d i t i o n  to t h e  f i r e  s t a t i o n  p r o j e c t ,  t h e  
C o m m u n i t y  o f  C a n t w e l l ,  Inc. m a y  a l s o  r e c e i v e  g r a n t  m o n i e s  
f r o m  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  u n d e r  
A S  4 6 . 0 7 . 0 1 0 - . 0 8 0  ( V i l l a g e  S a f e  W a t e r  A c t )  f o r  c h e  p u r p o s e  
o f  b u i l d i n g  a p u b l i c  w a t e r  w e l l  a n d  a p l u m b i n g  a n d  h o l d i n g  
t a n k .  A d d i t i o n a l  g r a n t  f u n d s  h a v e  a l s o  b e e n  r e q u e s t e d  f o r  
t h e  c o n s t r u c t i o n  o f  a s o l i d  w a s t e  d i s p o s a l  s y s t e m .  It is

t o . D o n a l d  R. W i l s o n  d a t e :
S u p e r v i s o r
W a g e  & H o u r  A d m i n i s t r a t i o n  f il e  n o : 
D e p a r t m e n t  o f  L a b o r

TELEPHONE NO:

f r o m : W I L S O N  L. C O N D O N  s u b j e c t :
A T T O R N E Y  G E N E R A L

R o b e r t  w r  L a n d a u

02-001 (Rev. 10/79)



D o n a l d  R .  W i l s o n - 2 - O c t o b e r  5, 1 9 8 2  •

o u r  u n d e r s t a n d i n g  t h a t  t h e  n o n p r o f i t  c o r p o r a t i o n  p l a n s  to 
a d m i n i s t e r  a n d  s u p e r v i s e  t h e s e  v a r i o u s  p r o j e c t s ,  e i t h e r  b y  
d5 r e c t l y  h i r i n g  p e r s o n s  to p e r f o r m  t h e  c o n s t r u c t i o n  w o r k  o r  
b y  e n t e r i n g  i n t o  a p p r o p r i a t e  c o n s t r u c t i o n  s u b c o n t r a c t s .

A S  3 5 . 0 5 . 0 1 0  r e q u i r e s  c o n t r a c t o r s  o r  
s u b c o n t r a c t o r s  o n  p u b l i c  c o n s t r u c t i o n  or. p u b l i c  w o r k s  
p r o j e c t s  t o  p a y  t h e  p r e v a i l i n g  r a t e . o f  w a g e s  to  e m p l o y e e s  
w o r k i n g  o n  s u c h  p r o j e c t s .  A S  3 6 . 9 5 . 0 1 0 ( 3 )  d e f i n e s  " p u b l i c  
c o n s t r u c t i o n "  a n d  " p u b l i c  w o r k s "  as

• . . . . t h e  o n - s i t e  f i e l d  s u r v e y i n g ,
e r e c t i o n ,  r e h a b i l i t a t i o n ,  a l t e r a t i o n ,  
e x t e n s i o n  o r  r e p a i r ,  i n c l u d i n g  p a i n t i n g  
o r  r e d e c o r a t i n g  of b u i l d i n g s , o f  
h i g h w a y s  o r  o t h e r  i m p r o v e m e n t s  to r e a l  
p r o p e r t y  u n d e r  c o n t r a c t  f o r  t h e  s t a t e ,  a 
p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e ,  o r  a 

• r e g i o n a l  s c h o o l  b o a r d  w i t h  r e s p e c t  t o  a n  
e d u c a t i o n a l  f a c i l i t y  u n d e r  A S  1 4 . 0 8 . 1 6 1 .

A S  3 6 . 0 5 . 0 7 0  f u r t h e r  r e q u i r e s  t h a t  c o n t r a c t s  f o r  p u b l i c  
c o n s t r u c t i o n  s p e c i f i c a l l y  i n c l u d e  c e r t a i n  p r o v i s i o n s  
c o n c e r n i n g  t h e  p a y m e n t  o f  p r e v a i l i n g  w a g e s  t o  e m p l o y e e s  o n  
t h e  p r o j e c t .

I n  a  r e c e n t  o p i n i o n ,  t h e  A l a s k a  S u p r e m e  C o u r t  
a d o p t e d  a n  e x p a n s i v e  v i e w  of t h e  c o n c e p t  o f  " p u b l i c  
c o n s t r u c t i o n "  u n d e r  A S  36. C i t y  a n d  B o r o u g h  o f  S i t k a  v. 
C o n s t r u c t i o n  a n d  G e n e r a l  L a b o r e r s  L o c a l  9 4 2 ," 6 4 4  P > 2 d  2 2 7  
( A l a s k a  198.2) . T h e  c o u r t  d e c l a r e d  t h a t  t h e  f u n d a m e n t a l  
p u r p o s e  o f  A l a s k a ' s  " L i t t l e  D a v i s - B a c o n  A c t "  (AS 3 6 . 0 5 )  is 
to  a s s u r e  t h a t  e m p l o y e e s  e n g a g e d  i n  p u b l i c  c o n s t r u c t i o n  
r e c e i v e  a t  l e a s t  t h e  p r e v a i l i n g  w a g e .  T h e  f o c u s  o f  t h e  A c t  
is t o  t h e  b e n e f i t  o f  e m p l o y e e s ,  n o t  t h e  c o n t r a c t i n g  
p r i n c i p a l s .  6 4 4  P . 2 d  a t  232.

In  a c c o r d a n c e  w i t h  t h e  b r o a d  i n t e r p r e t a t i o n  o f  
A S  3 6  a d o p t e d  b y  o u r  s u p r e m e  c o u r t  i n  S i t k a , w e  b e l i e v e  t h a t  
a n y  e m p l o y e e  w h o  p e r f o r m s  w o r k  o n  t h e  c o n s t r u c t i o n  o r  r e p a i r  
o f  a p u b l i c  f a c i l i t y  t h a t  is f u n d e d  w i t h  s t a t e  g r a n t  m o n i e s  
is e n t i t l e d  t o  r e c e i v e  p r e v a i l i n g  w a g e s ,  r e g a r d l e s s  h o w  t h e  
p r o j e c t  is s t r u c t u r e d  o r  w h a t  e n t i t y  a c t u a l l y  a d m i n i s t e r s  
t h e  g r a n t  f u n d s .  W e  n o t e  t h a t  f e d e r a l  r e g u l a t i o n s  u n d e r  t h e  
D a v i s - B a c o n  A c t  (40 U . S . C .  § 2 7 6 a )  h a v e  a d o p t e d  a s i m i l a r  
b r o a d  v i e w  o f  " p u b l i c  w o r k "  as c o n s i s t i n g  o f  a n y  c o n ­
s t r u c t i o n  w o r k  w h i c h  is c a r r i e d  on d i r e c t l y  b y  a u t h o r i t y  of, 
o r  w i t h  f u n d s  of, a f e d e r a l  a g e n c y  to s e r v e  t h e  i n t e r e s t  o f  
t h e  g e n e r a l  p u b l i c ,  r e g a r d l e s s  of w h e t h e r  t i t l e  to t h e  
p r o j e c t  is in t h e  f e d e r a l  a g e n c y  o r  s o m e  o t h e r  e n t i t y .  29 
C . F . R .  § 5 . 2 ( h )  ( 1 9 8 1 ) .  A c c o r d i n g l y ,  w e  c o n c l u d e  t h a t



w h e n e v e r  s t a t e  g r a n t  m o n i e s  a r e  t r a n s f e r r e d  t o  a 
n o n - g o v e r n m e n t a l  e n t i t y ,  i . e . , a n o n - p r o f i t  c o r p o r a t i o n ,  f o r  

t h e  e x p r e s s  p u r p o s e  o f  c o n s t r u c t i n g  p u b l i c  f a c i l i t i e s  w i t h i n  
t h e  s t a t e ,  t h e  p r e v a i l i n g  w a g e  p r o v i s i o n s  o f  A S  3 6  a p p l y  a n d  
s h o u l d  b e  c o n t a i n e d  i n  t h e  a p p r o p r i a t e  g r a n t  d o c u m e n t s .

R W L :j g

cc: P a t r i c k  P o l a n d ,  D e p t ,  o f  C o m m u n i t y  & R e g i o n a l  A f f a i r s
T i m  B e r g i n ,  D e p t ,  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
C o m m u n i t y  o f  C a n t w e l l ,  Inc.
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D e a r  R e p r e s e n t a t i v e  A d a m s :

Y o u  h a v e  r e q u e s t e d  o u r  o p i n i o n  w h e t h e r  c o n s t r u c t i o n  
c o n t r a c t s  m a d e  b y  n o n - g o v e r n m e n t a l  e n t i t i e s  w h i c h  a r e  f i n a n c e d  b y  
s t a t e - f u n d e d  g r a n t s  a r e  s u b j e c t  to t h e  p r o v i s i o n s  o f  t h e  L i t t l e  
D a v i s - B a c o n  A c t  (AS 3 6 . 0 5 )  r e g a r d i n g  p a y m e n t  o f  p r e v a i l i n g  w a g e s  
to  e m p l o y e e s  w o r k i n g  o n  p u b l i c  c o n s t r u c t i o n .  Y o u  c i t e  e x a m p l e s  
o f  g r a n t s  m a d e  f o r  a d a y  c a r t  c e n t e r ,  a " h u m a n  s e r v i c e s  c o m p l e x , "  
a n d  a p u b l i c  w o r k s  f a c i l i t y .  T h e s e  g r a n t s  w e r e  m a d e  b y  a p p r o p r i ­
a t i o n s  in w h i c h  t h e  g r a n t e e s  w e r e  s p e c i f i c a l l y  d e s i g n a t e d .  I n  
e a c h  c a s e  t h e  g r a n t e e  is a p r i v a t e  n o n - p r o f i t  c o r p o r a t i o n .

T h e  g r a n t s  to w h i c h  y o u  r e f e r  a r e  c o m m o n l y  k n o w n  a s  
d e s i g n a t e d  g r a n t s  a n d  a r e  g o v e r n e d  b y  t h e  p r o v i s i o n s  o f  A S  3 7 . -  
0 5 . 3 1 6  ( G r a n t s  to N a m e d  R e c i p i e n t s ) .  A n o t h e r  c a t e g o r y  o f  d e s i g ­
n a t e d  g r a n t  w h i c h  is u s e d  to c o n s t r u c t  c a p i t a l  i m p r o v e m e n t s  i n  
u n i n c o r p o r a t e d  c o m m u n i t i e s  is a n  U n i n c o r p o r a t e d  C o m m u n i t y  G r a n t  
u n d e r  A S  3 7 . 0 5 . 3 1 7 .  B e c a u s e  an  u n i n c o r p o r a t e d  c o m m u n i t y  is n o t  a 
l e g a l  e n t i t y  a n d  t h e r e f o r e  l a c k s  t h e  c a p a c i t y  to r e c e i v e  a n d  a d ­
m i n i s t e r  a g r a n t  o f  p u b l i c  f u n d s ,  A S  37 . 0 5 . 3 1 7 ( 2 )  'a u t h o r i z e s  t h e  
D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  to' m a k e  t h e  g r a n t  t o  
a p r i v a t e  n o n - p r o f i t  c o r p o r a t i o n  o r  f e d e r a l l y  r e c o g n i z e d ■ t r i b a l  
c o u n c i l  w h i c h  is r e p r e s e n t a t i v e  o f  the u n i n c o r p o r a t e d  c o m m u n i t y .  
W e  r e c e n t l y  e x p r e s s e d  o u r  v i e w  t h a t  c o n s t r u c t i o n  c o n t r a c t e d  o u t  
b y  s u c h  a n  o r g a n i z a t i o n  f o r  a n  u n i n c o r p o r a t e d  c o m m u n i t y  w i t h  
g r a n t  f u n d s  p r o v i d e d  b y  t h e  s t a t e  u n d e r  A S  3 7 . 0 5 . 3 1 7  is s u b j e c t  
to t h e  p r o v i s i o n s  o f  the L i t t l e  D a v i s - B a c o n  A c t .  1 9 8 2  In f .  Op.



_ J  ■

H o n o r a b l e  A l b e r t  P. A d a m s  M a r c h  11, 1 9 8 3
R e p r e s e n t a t i v e  P a g e  2
3 6 6 - 2 6 7 - 8 3

A t t ' y  Gen. ( O c t o b e r  5) 1/ A  t h i r d  c a t e g o r y  o f  g r a n t s ,  G r a n t s  t o
M u n i c i p a l i t i e s  u n d e r  A S — 3 7 . 0 5 . 3 1 5 ,  p r o v i d e s  s t a t e  f u n d s  f o r  a 
v a r i e t y  o f  l o c a l  p r o j e c t s  a n d  a c t i v i t i e s  d i r e c t l y  to  e s t a b l i s h e d  
p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e .  T h e  r e q u i r e m e n t s . o f  L i t t l e  
D a v i s - B a c o n  c l e a r l y  a p p l y  to c o n s t r u c t i o n  p r o j e c t s  c o n t r a c t e d  o u t  
u n d e r  t h o s e  grants..--

Y o u  n o w  a s k  w h e t h e r  c o n s t r u c t i o n  c o n t r a c t e d  o u t  b y  n o n ­
g o v e r n m e n t a l  e n t i t i e s  w i t h  g r a n t s  m a d e  u n d e r  A S  3 7 . 0 5 . 3 1 6  a r c  
a l s o  s u b j e c t  t o  t h a t  A c t .  W e  c o n c l u d e  t h a t  the. a n s w e r -  t o  y o u r  
q u e s t i o n  w i l l  d e p e n d  u p o n  t h e  n a t u r e  o f  t h e  p a r t i c u l a r  p r o j e c t  
b e i n g  carried- o u t  b y  t h e  grantee-.• I f  t h e  p r o j e c t  o r  i m p r o v e m e n t  
i n v o l v e s  t h e  u n d e r t a k i n g ,  o r  p r o v i s i o n  o f  t r a d i t i o n a l  g o v e r n m e n t  
f a c i l i t i e s ,  s e r v i c e s ,  o r  a c t i v i t i e s  i t  is c o v e r e d  b y  t h e  A c t ,  
d e s p i t e  t h e  n o n - g o v e r n m e n t a l ,  s t a t u s  o f  t h e  e n t i t y  c o n t r a c t i n g  o u t '  
t h e  w o r k .  H o w e v e r ,  i f  t h e  work. c o n t r a c t e d  o u t  is  n o t  l i k e  t h a t  
t r a d i t i o n a l l y  c a r r i e d  o u t - o r  p r o v i d e d ,  b y  g o v e r n m e n t ,  it. is n o t  
c o v e r e d  b y  L i t t l e  D a v i s - B a c o n .  I n  o r d e r  t o  d e f i n e  t h e  l i ne- b e ­
t w e e n  t h o s e  p r o j e c t s  c o v e r e d  b y  t h e  A c t  a n d  t h o s e  w h i c h  a r e  n o t ,  
w e  r e c o m m e n d  t h e  a d a p t i o n  b y  the D e p a r t m e n t  o f  L a b o r  o f  r e g u l a ­
t i o n s  s e t t i n g  o u t  t h e  s t a n d a r d s  a p p l i c a b l e  to  d e t e r m i n i n g  w h e t h e r  
p r o j e c t s  u n d e r t a k e n  b y  a f f e c t e d  g r a n t e e s '  w i l l  b e  c o n s i d e r e d  a s  
c o v e r e d  o r  n o n - c o v e r e d .  B y  a d o p t i n g  r e g u l a t i o n s  t h e  d e p a r t m e n t  
w i l l  p u t  t h o s e  e n t i t i e s  o n  n o t i c e  o f  t h e i r  p o t e n t i a l  o b l i g a t i o n s  
u n d e r  t h e  A c t  a n d  h e l p  a s s u r e  u n i f o r m  a n d  c o n s i s t e n t  d e t e r m i n a ­
t i o n s  o f  c o v e r a g e  o r ’n o n - c o v e r a g e . O u r  r e a s o n i n g  f o l l o w s .

T h e  f u n d a m e n t a l  r e q u i r e m e n t  o f  t h e  L i t t l e  D a v i s - B a c o n  
A c t  is set o u t  in A S  3 6 . 0 5 . 0 1 0  w h i c h  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  
as f o l l o w s :

Sec. 3 6 . 0 5 . 0 1 0 .  W A G E  R A T E S  O N  P U B L I C  C O N ­
S T R U C T I O N ,  A  c o n t r a c t o r  or s u b c o n t r a c t o r  w h o  p e r ­
f o r m s  w o r k  on  p u b l i c  c o n s t r u c t i o n  i n  t h e  s t a t e ,  as 
d e f i n e d  b y  A S  3 6 . 9 5 . 0 1 0 ( 3 ) ,  s h a l l  p a y  n o t  l e s s  
t h a n  t h e  c u r r e n t  p r e v a i l i n g . - w a g e s  f o r  w o r k  o f  a 
s i m i l a r  n a t u r e  in t h e  r e g i o n  in  w h i c h  t h e  w o r k  is 
d o n e .  ;• A

1/ W e  n o t e  t h a t  o u r  O c t o b e r  5, 1 9 8 2  o p i n i o n  i n c o r r e c t l y  r e ­
f e r r e d  to g r a n t s  m a d e  u n d e r  A S  3 7 . 0 5 . 3 1 5 ,  w h i c h  d e a l s  w i t h  g r a n t s  
to o r g a n i z e d  m u n i c i p a l i t i e s .  T h i s  w a s  o b v i o u s l y  a t y p o g r a p h i c a l  
e r r o r  as t h e  p r o b l e m  w h i c h  it a d d r e s s e d  i n v o l v e d  a n  U n i n c o r p o ­
r a t e d  C o m m u n i t y  G r a n t ,  w h i c h  is c o v e r e d  b y  A S  3 7 . 0 5 . 3 1 7 .



" P u b l i c  c o n s t r u c t i o n "  is  d e f i n e d  i n  A S  3 6 . 9 5 . 0 1 0 ( 3 )  as f o l l o w s :

(3) " p u b l i c  c o n s t r u c t i o n "  o r  " p u b l i c  w o r k s "  
m e a n s  t h e  o n - s i t e  f i e l d  s u r v e y i n g ,  e r e c t i o n ,  r e -  •• 
h a b i l i t a t i o n ,  a l t e r a t i o n ,  e x t e n s i o n  o r  r e p a i r ,  
i n c l u d i n g  p a i n t i n g  o r  r e d e c o r a t i n g  o f  buildings', 
h i g h w a y s  o r  o t h e r  i m p r o v e m e n t s  to r e a l  p r o p e r t y  
u n d e r  c o n t r a c t  f o r  t h e  s t a t e ,  a  p o l i t i c a l  s u b­
d i v i s i o n  o f  t h e  s t a t e ,  o r  a r e g i o n a l  s c h o o l  b o a r d  
w i t h  r e s p e c t  to a n  e d u c a t i o n a l  f a c i l i t y  u n d e r  A S  
1 4 , 0 8 . 1 6 1 ;

T h e  a n s w e r  t o  y o u r  q u e s t i o n  e s s e n t i a l l y  r e v o l v e s  a r o u n d  w h e t h e r  
w o r k  c a r r i e d  o u t  w i t h  p u b l i c  f u n d s  b y  a d e s i g n a t e d  g r a n t e e  i s  
" p u b l i c  c o n s t r u c t i o n "  w i t h i n  t h e  m e a n i n g  a n d  p u r p o s e  o f  t h e  
L i t t l e  D a v i s - B a c o n  A c t .  T h i s  is a q u e s t i o n  w h i c h  h a s  y e t  to b e  
a d d r e s s e d  b y  t h e  A l a s k a  c o u r t s  and, w h i l e  w e  b e l i e v e  t h e  c o u r t s  
w o u l d  f o l l o w  t h e  a n a l y s i s  w h i c h  w e  a p p l y  h e r e ,  w e  o b v i o u s l y  
c a n n o t  g u a r a n t e e  t h a t  o u r  v i e w  w i l l  u l t i m a t e l y  b e  a d o p t e d  b y  
t hem. 2/

In 1 9 8 2 ,  t h e  A l a s k a  S u p r e m e  C o u r t  a d o p t e d  a n  e x p a n s i v e  
v i e w  o f  t h e  c o n c e p t  o f  " p u b l i c  c o n s t r u c t i o n "  u n d e r  L i t t l e  D a v i s -  
B a c o n .  C i t y  a n d  B o r o u g h  o f  S i t k a  v. C o n s t r u c t i o n  a n d  G e n e r a l  
L a b o r e r s  L o c a l  9 4 2 , - 6 4 4  P . 2 d  111 (Alasltl 1 9 8 2 )  . In t h e  S i t k a  
d e c i s i o n ,  t h e  c o u r t  e x p r e s s l y  s t a t e d  t h a t  " [ t ] h e  f u n d a m e n t a l  p u r ­
p o s e  o f  L i t t l e  D a v i s - B a c o n  is to a s s u r e  t h a t  e m p l o y e e s  e n g a g e d  i n  
p u b l i c  c o n s t r u c t i o n  r e c e i v e  at l e a s t  t h e  p r e v a i l i n g  w a g e . "  It 
w e n t  o n  to e m p h a s i z e  t h a t  " [ t ] h e  f o c u s  o f  t h e  a c t ,  q u i t e  c l e a r l y ,  
is t o  t h e  b e n e f i t  o f  t h e  e m p l o y e e s ,  n o t  t h e  c o n t r a c t i n g  p r i n c i ­
p a l s . "  S i t k a , 644 P 2 d  a t  232.

2/ I t  is . p a r t i c u l a r l y  i m p o r t a n t  to;'-keep i n  m i n d ,  t h a t  o u r  v i e w  
m a y  o r  m a y  n o t  b e  a d o p t e d  b y  t h e '  c o u r t s  where:, as h e r e ,  t h e  
s t a t u t e s  w i t h  w h i c h  w e  d e a l  c r e a t e  c e r t a i n  r i g h t s : a n d  o b l i g a t i o n s  
o n  n o n - g o v e r n m e n t a l  t h i r d  p a r t i e s  (e.g., c o n t r a c t o r s  a n d  w o r k e r s )  
w h i c h ,  u n l i k e  s t a t e  a g e n c i e s ,  a r e  n o t ' b o u n d  to. a d h e r e  t o  t h e  a d ­
v i c e  o f  t h e  A t t o r n e y  G e n e r a l .  T h a t  p r e c i s e  s i t u a t i o n  a r o s e  i n  
C i t y  a n d  B o r o u g h  o f  S i t k a  v. C o n s t r u c t i o n  a n d  G e n e r a l  L a b o r e r s  
L o c a l  942, 6 4 4  P . 2 d  2 2 7  ( A l a s k a  1982) w h e r e  t h e  A l a s k a  S u p r e m e  
C o u r t  e x p r e s s l y  r e j e c t e d  a n  e a r l i e r  w r i t t e n  d e t e r m i n a t i o n  b y  t h e  
A t t o r n e y  G e n e r a l ' s  O f f i c e  t h a t  t h e  A c t  d i d  n o t  a p p l y  to t h e  f a c t s  
o f  t h a t  c a se.



R e p r e s e n t a t i v e  P a g e  4
3 6 6 - 2 6 7 - 8 3

H o n o r a b l e  A l b e r t  P .  A d a m s  M a r c h  1 1 ,  1 9 8 3

I n  d e c i d i n g  t h a t  t h e  c o n t r a c t  a t  i s s u e  i n  S i t k a  w a s  
s u b j e c t  to  L i t t l e  D a v i s - B a c o n ,  t h e  S u p r e m e  C o u r t  e x p r e s s l y  r e ­
j e c t e d  t h e  a r g u m e n t  t h a t  i t  w a s  n o t  c o v e r e d  b e c a u s e  i t - w a s  n o t  i n  
the f o r m  o f  a t r a d i t i o n a l  c o n s t r u c t i o n  c o n t r a c t .  T h e  C i t y  o f  
S i t k a  h a d  a r g u e d  t h a t  t h e  c o n t r a c t  s h o u l d  b e  v i e w e d  i n  i s o l a t i o n  
as a t i m b e r  s a l e  c o n t r a c t ,  u n c o n n e c t e d  w i t h  t h e  c o n t r a c t  f o r  t h e  
c o n s t r u c t i o n  o f  a  dam, e v e n  t h o u g h  t h e  t i m b e r  t o  b e  s o l d  a n d  
c l e a r e d  u n d e r  t h a t  c o n t r a c t  w a s  to b e  r e m o v e d  i n  o r d e r  t o  m a k e  
the s i t e  s u i t a b l e  f o r  c o n s t r u c t i o n  o f  t h e  dam. T h e  c o u r t  r e f u s e d  
to f o l l o w  S i t k a ' s  a r g u m e n t ,  h o w e v e r ,  s a y i n g  t h a t  t o  do so " u n d u l y  
e x a l t s  f o r m  o v e r  s u b s t a n c e . "  S i t k a , 6 A 4 P 2 d  at  23 2 .

S i m i l a r l y ,  w e  b e l i e v e  t h a t  t h e  c o u r t  w o u l d  r e j e c t  t h e  
a p p l i c a t i o n  o f  r i g i d  t e s t s  w h i c h  w o u l d  o n l y  i n q u i r e  w h e t h e r  a 
p a r t i c u l a r  p r o j e c t  w a s  o w n e d  b y  a g o v e r n m e n t a l  e n t i t y  o r  w h e t h e r  
the p r o j e c t  w a s  b e i n g  c a r r i e d  o u t  u n d e r  c o n t r a c t  w i t h  a  g o v e r n ­
m e n t a l  e n t i t y .  3/ C e r t a i n l y ,  i n  m o s t  s i t u a t i o n s  i t  is t o  b e  
a n t i c i p a t e d  t h a t  a  " p u b l i c  w o r k "  w i l l  b e  o w n e d  b y  a  g o v e r n m e n t a l  
e n t i t y .  H o w e v e r ,  n p t h i n g  i n  L i t t l e  D a v i s - B a c o n  e x p r e s s l y  r e ­
q u i r e s  g o v e r n m e n t a l  o w n e r s h i p  o f  t h e  p r o j e c t .  W h i l e  o w n e r s h i p  
m a y  o f t e n  b e  i n d i c a t i v e  o f  t h e  " p u b l i c "  n a t u r e  o f  a p a r t i c u l a r  
p r o j e c t ,  w e  d o  n o t  b e l i e v e  it is n e c e s s a r i l y  d e t e r m i n a t i v e .  
S i m i l a r l y ,  t h e  A c t  is n o t  l i m i t e d  to p r o j e c t s  u n d e r  c o n t r a c t  w i t h  
the s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n .  In f a c t ,  t h e  statute"! a t  
A S  3 6 . 9 5 . 0 1 0 ( 3 )  e x p r e s s l y  d e f i n e s  " p u b l i c  c o n s t r u c t i o n "  as p r o ­
j e c t s  u n d e r  c o n t r a c t  f o r  th'» s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n ,  
i n d i c a t i n g  t h a t  t h e  l e g i s l a t u r e  c l e a r l y  h a d  i n  m i n d  a p p l i c a t i o n  
o f  a b r o a d e r  t e s t  f o r  L i t t l e  D a v i s - B a c o n  c o v e r a g e  t h a n  a s i m p l e  
m e c h a n i c a l  i n q u i r y  i n t o  t h e  s t a t u s  o f  t h e  c o n t r a c t i n g  e n t i t y .

2 /  A  r i g i d  a p p l i c a t i o n  o f  s t r i c t  r u l ' e s v f o r  d e t e r m i n i n g  w h e t h e r  
a p r o j e c t  is " p u b l i c  c o n s t r u c t i o n "  'could a f f o r d  :the o p p o r t u n i t y  
to c i r c u m v e n t  o r  e v a d e  L i t t l e  D a v i s - B a c o n  s i m p l y :  b y  f u n d i n g  c o n ­
s t r u c t i o n  o f  p r o j e c t s  s u c h  as r o a d s ,  f i r e  h a l l s ,’ p o l i c e  s t a t i o n s ,  
o r  s c h o o l  b u i l d i n g s  t h r o u g h  d e s i g n a t e d  g r a n t s . .  W e - d o . n o t  b e l i e v e  
o u r  S u p r e m e  C o u r t  w o u l d  p e r m i t  s u c h  a r e s u l t .  '".While the' i n g e ­
n u i t y  o f  m a n  is a p p a r e n t l y  l i m i t l e s s ,  t h e  c o u r t  h a s  h e l d  w i t h  
u n v a r y i n g  r e g u l a r i t y  t h a t  o n e  m a y  n o t  do b y  i n d i r e c t i o n  w h a t  is 
f o r b i d d e n  d i r e c t l y . ' "  S h e l d o n  J a c k s o n  C o l l e g e  v. S t a t e ,  5 9 9  P . 2 d  
127, 1 3 2  ( A l a s k a  1 9 7 9 ) ,  q u o t i n g  W o l m a n  v. E s s e x .  3 4 2  F . S u n o .  39 9 .  
415 (S.O. O h i o  1 9 7 2 ) .
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P a g e  5

3 6 6 - 2 6 7 - 8 3

A s  i n  t h e  S i t k a  c ase, t h e  t e s t  to  b e  a p p l i e d  i n  d e t e r ­
m i n i n g  w h e t h e r  a p a r t i c u l a r  p r o j e c t  is " p u b l i c  c o n s t r u c t i o n "  s u b­
j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  A c t  is a f u n c t i o n a l  o n e  w h i c h  
i n o u i r e s  i n t o  t h e  n a t u r e  o f  t h e  p r o j e c t  u n d e r  c o n t r a c t  a
r e l a t i o n s h i p  t o  t h e  p u r p o s e s  o f  L i t t l e  D a v i s - B a c o n .  IWeT~beijL&v&

W e  a r r i v e  a t  o u r  c o n c l u s i o n  b a s e d  b o t h  o n  o u r  r e a d i n g
of  t h e  S i t k a  c a s e  a n d  b e c a u s e  o f  t h e  s i m i l a r  a p p r o a c h  t a k e n  b y  
t h e  U . S .  D e p a r t m e n t  o f  L a b o r  i n  a p p l y i n g  t h e  f e d e r a l  D a v i s - B a c o n  
A c t  (40 U . S . C .  § 2 7 6 a ,  e t  s e q . ) .  T h e  d e f i n i t i o n  o f  " p u b l i c  
b u i l d i n g "  o r  " p u b l i c  w o r k "  f o r  p u r p o s e s  o f  t h e  f e d e r a l  A c t  is s e t  
o u t  a t  2 9  C F R  § 5 . 2 ( h )  a n d  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  a s  f o l ­
low s  :

(h) 'The t e r m  " p u b l i c  b u i l d i n g "  o r  " p u b l i c  
w o r k "  i n c l u d e s  b u i l d i n g  o r  w o r k ,  t h e  c o n s t r u c t i o n ,  
p r o s e c u t i o n ,  c o m p l e t i o n ,  or  r e p a i r  o f  w h i c h ,  as 
d e f i n e d  a b o v e ,  is c a r r i e d  on  d i r e c t l y  b y  a u t h o r i t y  
o f  o r  w i t h  f u n d s  o f  a F e d e r a l  a g e n c y  t o  s e r v e  t h e  
i n t e r e s t  o f  t h e  g e n e r a l  p u b l i c  r e g a r d l e s s  o f  
w h e t h e r  t i t l e  t h e r e o f  is in  a F e d e r a l  a g e n c y .

T h e  A l a s k a  S u p r e m e  C o u r t  e x p r e s s l y  s t a t e d  in  S i t k a  t h a t ,  b e c a u s e  
L i t t l e  D a v i s - B a c o n  is m o d e l e d  a f t e r  t h e  f e d e r a l  A c t  a n d  b e c a u s e  
the f e d e r a l  r e g u l a t i o n s  i m p l e m e n t i n g  t h a t  A c t  w e r e  a d o p t e d  b e f o r e  
A S  3 6 . 9 5 . 0 1 0 ( 3 )  d e f i n i n g  " p u b l i c  c o n s t r u c t i o n "  b e c a m e  l a w  i n  
1972, it " w i l l  l o o k  t o  t h e  f e d e r a l  r e g u l a t i o n s  c o n s t r u i n g  D a v i s -  
B a c o n  f o r  a s s i s t a n c e  i n  i n t e r p r e t i n g  L i t t l e  D a v i s - B a c o n .  S i t k a 
at 23 1 ,  n . 8 .

T h e  t e s t  w h i c h  w e  h a v e  s t a t e d ,  w h i l e  r e l a t i v e l y  s i m p l e  
to s e t  o u t ,  m a y  p r o v e  d i f f i c u l t  to a p p l y  to s o m e ,  k i n d s  o f  p r o ­
je c t s .  O b v i o u s l y ,  s o m e  p r o j e c t s  such'.asvr o a d s , a i r p o r t s ,  s e w e r s ,  
m u n i c i p a l  b u i l d i n g s  a n d  s c h o o l  b u i l d i n g s’ a r e  t r a d i t i o n a l l y  g o v ­
e r n m e n t a l  in  n a t u r e .  O t h e r s ,  s u c h  as c o n s t r u c t i o n  o f  w o m e n ' s  
s h e l t e r s ,  d a y  c a r e  c e n t e r s ,  a n d  a n i m a l  s h e l t e r s’, w h i l e  s e r v i n g  a 
" p u b l i c  p u r p o s e " ,  k j  h a v e  p r o b a b l y  n o t  t r a d i t i o n a l l y  b e e n " c o n -

£hatvtestnri~s~r~QTi~e w h icn--. l o o k .s .1 .- :a m o n p .- o t h e x J t h i n z s j.± Jz o ••th e  n a t u r e

  •• - -
i r i f e s p e c t i v e - o f '. que'stionsjof"'"o’wriership'jj^andjcont r a ctoif s t a t u s

4/ O f  c o u r s e ,  a n y  e x p e n d i t u r e  o f  s t a t e  f u n d s ,  w h e t h e r  t h r o u g h  a 
g o v e r n m e n t a l  e n t i t y  o r  a p r i v a t e  o r g a n i z a t i o n  m u s t  b e  m a d e  f o r  a 
" p u b l i c  p u r p o s e . "  A r t i c l e  IX, sec. 6, A l a s k a  C o n s t i t u t i o n .
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s t r u c t e d  b y  g o v e r n m e n t .  H o w e v e r ,  t h e r e  w i l l  u n d o u b t e d l y  r e m a i n  a 
" g r a y  a r e a "  o f  p r o j e c t s  w h i c h  c a n n o t  b e  r e a d i l y  c h a r a c t e r i z e d  a s  
e i t h e r  g o v e r n m e n t a l  o r  n o n - g o v e r n m e n t a l  l i k e  h e a l t h  c a r e  f a c i l i ­
tie s  a n d  p o w e r  g e n e r a t i o n  a n d  d i s t r i b u t i o n  f a c i l i t i e s .  T h e s e  
k i n d s  o f  p r o j e c t s  a r e  s o m e t i m e s  p r o v i d e d  b y  g o v e r n m e n t ,  s o m e t i m e s  
b y  p r i v a t e  e n t i t i e s ,  a n d  s o m e t i m e s  b y  b o t h  i n  t h e  v e r y  s a m e  c o m ­
m u n i t y .  I n  o r d e r  to c l a r i f y  t h e  g r a y  a r e a  a n d  p r o v i d e  a b a s i s  
f o r  e n t i t i e s  w h o  r e c e i v e  d e s i g n a t e d  g r a n t s  a n d  w h o  m a y  t h e r e f o r e  
b e  s u b j e c t  to L i t t l e  D a v i s - B a c o n  to d e t e r m i n e  w h e t h e r  t h e i r  p r o ­
j e c t  i s  s u b j e c t  t o  t h e  r e q u i r e m e n t s  o f  t h e  A c t ,  w e  r e c o m m e n d ’t o  
th e  D e p a r t m e n t  o f  L a b o r ,  b y  c o p y  o f  t h i s  l e t t e r  to C o m m i s s i o n e r  
R o b i s o n ,  t h a t  i t  a d o p t  r e g u l a t i o n s  s e t t i n g  o u t  t h e  k i n d s  of  t e s t s  
o r  f a c t o r s  w h i c h  it w i l l  a p p l y  in e n f o r c i n g  t h e  A c t .  5/ B y  
d o i n g  so, t h a t  d e p a r t m e n t  w i l l  a s s u r e  t h a t  d e s i g n a t e d  g r a n t e e s  
h a v e  n o t i c e  o f  t h e i r  p o t e n t i a l  o b l i g a t i o n s  u n d e r  L i t t l e  D a v i s -  
B a c o n  a n d  t h a t  d e t e r m i n a t i o n s  m a d e  b y  i t  a r e  u n i f o r m l y  a n d  c o n ­
s i s t e n t l y  a p p l i e d .

I f  y o u  h a y e  a n y  f u r t h e r  q u e s t i o n s  r e g a r d i n g  t h e  s c o p e  
o f  L i t t l e  D a v i s - B a c o n ,  p l e a s e  l e t  u s  k n o w .

S i n c e r e l y ,

N O R M A N  C , G O R S U C H  
A T T O R N R X j  GJENERAL

lonald W .  L o r e n s e n  
D e p u t y  A t t o r n e y  G e n e r a l

R W L :v r b

cc: J i m  R o b i s o n
C o m m i s s i o n e r  
D e p a r t m e n t  o f  L a b o r

5/  T h e  A l a s k a  S u p r e m e  C o u r t  e x p r e s s l y  a c k n o w l e d g e d  L a b o r ' s  
a u t h o r i t y ,  u n d e r  A S  3 6 . 0 5 . 0 3 0 ,  to  d e t e r m i n e  w h e t h e r  a c o n t r a c t  is 
s u b j e c t  to L i t t l e  D a v i s - B a c o n  in S i t k a  at  229. T h e  k i n d s  o f  f a c ­
to r s  w h i c h  m i g h t  b e  a p p l i e d  c o u l d  i n c l u d e ,  a m o n g  o t h e r s ,  u l t i m a t e  
o w n e r s h i p  o f  t h e  f a c i l i t y , ‘w h o  t h e  i n t e n d e d  o p e r a t o r  a n d / o r  u s e r  
w i l l  b e ,  a n d  w h o  w i l l  b e a r  t h e  c o s t s  o f  o p e r a t i n g  a n d  m a i n t a i n i n g  
t h e  f a c i l i t y .
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Bill Sheffield, Governor

»KPT. OF COMMUNITY & REGIONAL AFFAIRS POUCH B
JUNEAU. ALASKA 99811 
PHONE: 19071 465-4700OFFICE OF THE COMMISSIONER

A p r i l  15, 1983

B I L L  A N A L Y S I S

RE: H B  3 0 4

S P O N S O R :  R e p r e s e n t a t i v e  H e r r m a n n

P r o g r a m  E f f e c t s  of the Bi l l

T h i s  b i l l  w o u l d  e x e m p t  c o m m u n i t i e s  w i t h  a p o p u l a t i o n  of 50 0 0  or less 
from the p r o v i s i o n s  of AS. 36.

C o m m e n t s  •

It is the p o s i t i o n  of this D e p a r t m e n t  th a t  the p r o v i s i o n s  of AS. 36 
c u r r e n t l y  d i s c o u r a g e  l o c a l  h i r e  in r u r a l  c o m m u n i t i e s

T h e  r e q u i r e m e n t  t h a t  p r e v a i l i n g  w a g e s  be p a i d  d i s c o u r a g e s  "on the 
job t r a i n i n g "  o f  l o c a l  l a b o r  and e n c o u r a g e s  i m p o r t a t i o n  of o u t s i d e  
l a b o r .

If t h i s  b i l l  w e r e  to p a s s  w e  feel it wo u l d ,  at le a s t ,  r e m o v e  o n e  
r o a d  b l o c k  in t h e  p a t h  of i n c r e a s i n g  l o c a l  e m p l o y m e n t  t h r o u g h  s t a t e  
c o n s t r u c t i o n  g r a n t s .

M a r k  Le w i s ,  C o m m i s s i o n e r
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STATE OF A LASKA

FISCAL NOTE R evision Date 1983

R E Q U E S T
B i l 1 / R e s o l u t i o n  N o . :  
T i t l e :  Wage Ra t es  o n

I I .  F I S C A L  D E T A I L
HB 304 

R i b ' l i c  C o n s t r u c t i o n
S p o n s o r :  R e p r e s e n t a t i v e  Herrmann  
R e q u e s t o r :  H o u s e  L a b o r  & Commerce

E X P E N D I T U R E S / R E V E N U E S : ___ ( T h o u s a n d s  o f  Do l

A g e n c y  A f f e c t e d :  Commun i t y  & R E g i o n a l  Af f c  
P ro gr a m C a t e g o r y  A f f e c t e d :  D e v e l o p m e n t
B R U ,  P r o g r a m o f  S u b p r o g r a m ^ ) A f f e c t e d :  

L o c a l  G o v e r n m e n t  A s s i s t a n c e

O P E R A T I N G
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

"100 PE RSONAL  S E R V I C E S
200 T R A V E L
300 CO NTRACTUAL
400 C O M M O D I T I E S
500 E Q U I P M E N T
600 LAND & S T R U C T U R E S
700 G R A N T S ,  C L A I M S ,  E T C

T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - - 0 -

ars)

C A P I T A L

R E V E N U E

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

I I I .  S O U R C E  O F  FUNDS TO  O F F S E T  F I S C A L  IMPACT O F  B I L L :

G E N E R A L  FUND - 0 - - 0 - - 0 - - 0 - - 0 -
F E D E R A L  FUNDS
O T H E R  ( S p e c i f y  S o u r c e )

P O S I T I O N S :
F U L L - T I M E - 0 - - 0 - - 0 - - 0 - - 0 -
P A R T - T I M E
TEMPORARY

1

S p o n s o r  d i d  n o t  s p e c i f y .

I V .  A N A L Y S I S :  A t t a c h  a s e p a r a t e  p ag e  f o r  any A n a l y s i s

P r e p a r e d  B y :  Doug  G r i f f i n  
D i v i s i o n

A p p r o v e d  by C o m m i s s i o n e r : ____________
D e p a r t m e n t :  Co mmun i ty  & R e g i o n a l  A ' f f i i r s

D i s t r i b u t i o n :
U r i g i n a l  t o  L e g i s l a t i v e  F i n a n c e
C o p y  to  O f f i c e  o f  Man agement  a nd  B u d g e t  ( f o r  L e g i s l a t u r e  i n t r o d u c e d  b i l l s )
f n n u  f n  n r .rv a  r f m o n f  I ■Fnr> R n u o r n n * '  i n t r n r l u r o H   —

P h o n e : 465- 4707
D a t e : 4 / 1 5 / 8 3

D a t e : 4 / 1 5 / 8 3
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DATE 

FILE NO 

TELEPHONE NO

f s g u :  R i c h a r d  A .  N e v e'
/ . { C o n n s . s i  o n e r

/  / / D a j i . i r t i » n t  o f  E n v i r o n m e n t a l
*' / j C o n s e r v a t i o n

/•- |v

f'.arcli 2 ,  1 9 8 3

SUBJECT: T i  t l  e  3 6

I n  O c t o b e r  1 9 8 2 ,  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  wr o t e  an o p i n i o n  ( y o u r  f i l e  
1 6 6 - 2 6 1 - 8 3 )  s t a t i n g  t h a t  t h e  p r o v i s i o n s  o f  AS 36  ( c o n c e r n i n g  p u b l i c  c o n t r a c t  
rs-'jul  r e g e n t s ) ,  a p p l i e d  t o  a l l  p u b l i c  c o n s t r u c t i o n  p r o j e c t s .  On  November  3 ,  
1 9 8 2 ,  t h i s  D e p a r t m e n t  r e q u e s t e d  c l a r i f i c a t i o n  on  t h e  a t t e n d a n t  i s s u e  o f  
w h e t h e r  a n o n - p r o f i t  e n t i t y  i s  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e  ( s e e  
a t t a c h m e n t )  a n d  s u b j e c t  t o  t h e .  p r o v i s i o n s  o f  T i t l e  3 6 .

Must  o f  our  V i l l a g e  S a f e  V.'ater p r o j e c t s  are  c o n s t r u c t e d  by n o n - p r o f i t  
e n t i t i e s .  Th . - se  g r o u p s  u s e  l o c a l  l a b o r  a n d  h a v e  u s e d  t h e  p r e v a i l i n g  pay 
sc l e  i n  a p a r t i c u l a r  e c . - n u i i i t y .  As you  c a n  s e e ,  i f  we are  r e q u i r e d  t o  
b u i l d  f i e i l i t i '  S u s i n g  a s t a t e w i d e  s c a l e  v e r s u s  a l o c a l  o r  a r e a - w i d e  s c a l e ,  
fa  : e r  f a c i l i t i e s  w i l l  be c o n s t r u c t e d .  I o f f e r  t h i s  o b s e r v a t i o n  o n l y  to  
p o i n t  o u t  t h e  i m p o r t a n c e  o f  r e c e i v i n g  y o u r  o p i n i o n .  I  h a v e  a l s o  a t t a c h e d  
a r e s o l u t i o n  fcy the  Y u k o n - K u s k o k wi m  D e l t a  M a y o r ' s  C o n f e r e n c e  on t h e i r  v i ew o f  
t h e  i s s u e .

G i v e n  t h e  i m p o r t a n c e  o f  t h i s  i s s u e  to our D e p a r t m e n t ' s  V i l l a g e  S a f e  V.'ater 
P r o g r a m  a n d  i t s  p o t e n t i a l  i m p a c t  on  rur a l  A l a s k a n  v i l l a g e s ,  we w o u l d  a p p r e c i a t .  
a r e s p o n s e  to  c*nr No vemb e r  B ,  1 9 8 2 ,  r e q u e s t  f o r  c l a r i f i c a t i o n  o f  t h i s

i • t* * v %«?»• ^ *11

c c :  r ’. ry  H - y d i - n
Gr.vj  Cap i t o



BRISTOL MY NATIVE ASSOCIATION

P.O. BOX 189

DILLINGHAM, ALASKA 99576 
by Executive Committee

TITLE 36, Public Contracts 
Laborers1 & Mechanics1 
Minimum Rates of Pay

Resolution No. 33 - 16

WHEREAS, village governments are employers of village residents in their own 
resDective villagto; and

WHEREAS, village governments have their own nav scales which have worked 
successfully in their own respective villages; and

WHEREAS, village funding is very limited; and

WHEREAS, villages receive State monies for village projects; and

WHEREAS, wages for these projects .̂-e mandated by Title 36; and

WHEREAS, this mandate can greatly restrict the successful completion of 
these village projects; and

WHEREAS, this mandate .further interferes with the successful completion 
of other villages projects; and

WHEREAS, this mandate also upsets the future village economy; and

WHEREAS, Representative Herrmann has introduced HB 304 which m i l  solve this 
problem with Title 36 if enacted into law bv the State Legislature.

NOW THEREFORE BE IT RESOLVED, that the Executive Committee of BBNA fully
supports the passage of HB 304 and ureges the Legislature and the 
Governor to act accordingly on HB 304.

CERTIFICATION:

I, the undersiigned secretary of said Association, do hereby certify that the 
Executive Committee is composed of ten (10) members, of whom 7 were present 
at a meeting this 19 day of April, 1983, and that the foregoing "resolution 
was adopted by the affirmative vote of 7 m embers.



NUSHAGAK ELECTRIC CO-OPERATIVE, INC.
P. 0 .  BOX 197 . D I LL I NGHAM,  ALASKA 99576 . • AREA CODE  (907) 842-5251

ALASKA;;
J a n u a r y  19, 1 9 8 3

S e n a t o r  B o b  M u l c a h y  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r :

T h e  l a s t  s e s s i o n : o f  t h e  l e g i s l a t u r e  i n c l u d e d  a l e g i s l a t i v e  
a p p r o p r i a t i o n  t o  N u s h a g a k  E l e c t r i c  C o - o p e r a t i v e  in  t h e  
a m o u n t  o f  $ 5 3 9 , 0 0 0  to  e x p a n d  t h e  D i l l i n g h a m  w a s t e  h e a t  
s y s t e m  f r o m  t h e  p o w e r  h o u s e  t o  v a r i o u s  p u b l i c  e n t i t i e s  and 
t o  p i c k  u p  c o m e  c o s t s  r e m a i n i n g  o v e r  t h e  f i r s t  p h a s e  of 
t h e  p r o j e c t .  *

F u n d s  for t h e  f i r s t  p h a s e  o f  t h e  p r o j e c t  w e r e  a d m i n i s t e r e d  
b y  t h e  A l a s k a  P o w e r  A u t h o r i t y .  H o w e v e r ,  t h e  D e p t ,  of 
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  w a s  a s s i g n e d  t h e  r e s p o n s i­
b i l i t y  f o r  a d m i n i s t e r i n g  t h e  $ 5 3 9 , 0 0 0 .

W e  h a v e  e n c o u n t e r e d  s o m e  s e r i o u s  p r o b l e m s  h o w e v e r  in g e t t i n g  
t h e s e  f u n d s  r e l e a s e d .  T h e  D e p t ,  o f  C o m m u n i t y  a n d  R e g i o n a l  
A f f a i r s  h a v e  r e q u e s t e d  t h a t  N u s h a g a k  E l e c t r i c  C o - o p e r a t i v e  
s i g n  a " c o n t r a c t "  b e f o r e  t h e y  w i l l  r e l e a s e  funds. N o r m a l l y  
t h e r e  w o u l d  b e  n o  p r o b l e m  h e r e  e x c e p t  t h a t  t h i s  d e p a r t m e n t  
s t a t e s  t h a t  w e  m u s t  p a y  the " p r e v a i l i n g  w a g e  r a t e s "  as d e­
f i n e d  b y  T i t l e  36 ( A l a s k a ' s  l i t t l e  D a v i s  B a c o n  Act) of t h e  
c o n t r a c t .  ’T h e  p r o b l e m  w i t h  t h e s e  w a g e  r a t e s  is t h a t  t h e y  
a r e  h i g h l y  i n f l a t i o n a r y  a n d  a r e  e s t a b l i s h e d  w i t h  t h e  p u r­
p o s e  o f  u t i l i z i n g  u n i o n  crews.. W e  h a v e  n o  u n i o n s  in 
D i l l i n g h a m ;  w e  h a d ,  in fact, p l a n n e d  on  e x t e n d i n g  t h e  w a s t e  
h e a t  s y s t e m  w i t h  o u r  o w n  p e r s o n n e l .  U n f o r t u n a t e l y ,  the 
w a g e  a n d  f r i n g e  b e n e f i t  p r o g r a m  m a n d a t e d  b y  t h e  S t a t e  w o u l d  
c o m p l e t e l y  u p s e t  o u r  o w n  w a g e  a n d  s a l a r y  p l a n  as w e l l  as 
t h o s e . . p r e s e n t l y ,u t i l i z e d  in t h e  c o m m u n i t y .

W i t h  t h i s  in m i n d  w e  a s k e d  o u r  a t t o r n e y s  t o  r e s e a r c h  t h i s  
m a t t e r  w h i c h  t h e y  d i d  i n  w r i t i n g  t o  Ms. S u e  P e r r y - P i p e r  at 
t h e  D e p t ,  of C o m m u n i t y  & R e g i o n a l  A f f a i r s  o f f i c e  i n  A n c h o r a g e .  
R e p e a t e d  c o n t a c t s  w i t h  h e r  h a v e  p r o d u c e d  v e r y  l i t t l e  in the 
w a y  o f  r e s u l t s .  S h e  s t a t e s  t h a t  h e r  h a n d s  a r e  t i e d  a n d  t h a t  
t h e  d e c i s i o n  w h e t h e r  o r  n o t  to g r a n t  N E C  a n  e x e m p t i o n  r e s t s  
w i t h  Mr. P a t r i c k  P o l a n d  w h o  is a p p a r e n t l y  s u p p o s e d  to g e t  a n  
o p i n i o n  f r o m  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e .  O u r  e f f o r t s  to 
c o n t a c t  M r .  P o l a n d  t o  d a t e  h a v e  b e e n  f r u i t l e s s .  I h a v e  b e e n

- P a g e  1 o f  2 -.



S e n a t o r  M u l c a h y  
P o u c h  V
.Juneau, A K  9 9 8 1 1 J a n u a r y  19, 1 9 8 3

a d v i s e d  t h i s  d a t e  t h a t  h e  is in J u n e a u  - I c a l l e d  J u n e a u  
a n d  h i s  o f f i c e  t h e r e  s a y s  h e  is in A n c h o r a g e .

S e n a t o r ,  I b e l i e v e  t h e r e  m a y  b e  s e v e r a l  p r o b l e m s  a s s o c i a t e d  
w i t h  t h i s  s i t u a t i o n .  F i r s t  o f  all, T i t l e  26 is p r o b a b l y  
b a d  l a w  a n d  w a s  i n i t i a t e d  p r i m a r i l y  b y  s p e c i a l  i n t e r e s t  
g r o u p s  w h o  g a v e  l i t t l e  t h o u g h t  t o  t h e  e f f e c t  it  m a y  h a v e  
o n  s m a l l  r u r a l  c o m m u n i t i e s  u n l e s s ,  of  c o u r s e ,  t h e  i n t e n t i o n  
w a s  t o  f o r c e  s m a l l  c o m m u n i t i e s  to e m p l o y  A n c h o r a g e  union, 
c o n t r a c t o r s .  S e c o n d l y ,  t h i s  p r o v i s i o n  c o m p l e t e l y  d e s t r o y s  
i n i t i t i v e  t o  e f f i c i e n t l y  p e r f o r m  t a s k s  f o r  t h e  p u b l i c  g o o d  - 
it r e d u c e s  t h e  a b i l i t y  o f  t h i s  C o - o p e r a t i v e  to c o m p l e t e  t h e  
job f o r  w h i c h  t h e  f u n d s  w e r e  i n i t i a l l y  i n t e n d e d .  T h i r d ,  
t h e  r e s p o n s i v e n e s s  o f  t h e  D e p t ,  of C o m m u n i t y  a n d  R e g i o n a l  
A f f a i r s  h a s  in  m y  o p i n i o n  b e e n  l a c k i n g .

I d o n ' t  k n o w  w h a t  y o u  c a n  d o  a b o u t  m y  f i r s t  t w o  c o m p l a i n t s  
a b o v e ,  b u t  w o u l d  s u r e  a p p r e c i a t e  y o u r  e f f o r t s  in g e t t i n g  
Mr. P o l a n d  t o  c o m m u n i c a t e  w i t h  us.

H

A s  a m a t t e r  o f  i n t e r e s t ,  I a m  e n c l o s i n g  a c o p y  of o u r  
a t t o r n e y ' s  i n t e r p r e t a t i o n  of  t h e  a p p l i c a t i o n  of T i t l e  36 to 
N u s h a g a k  E l e c t r i c  C o - o p e r a t i v e .

Yo'^r c o n s i d e r a t i o n  o f  t h i s  m a t t e r  w o u l d  be d e e p l y  a p p r e c i a t e d

Y o u r s  v e r y  t r u l y ,

D F B :k a



KOLIGANEK VILLAGE CO U N CIL
KOLIGANEK, ALASKA 9 9 5 7 6  • VILLAGE TELEPHONE (9 0 7 ) 596 -8001

R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n  
A l a s k a  S t a t e  l e g i s l a t u r e  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 6 3 3  

A p r i l  21, 1 9 8 3  

D e a r  A d e l h e i d ;

T h i s  l e t t e r  is  i n  r e g a r d s  to T i t l e  # 3 6 .  K o l i g a n e k  r e q u e s t e d  base 

rcjuL»iej>ggd and r e c e i v e d  l e g i s l a t i v e  a p p r o p r i a t i o n s  b a s e d  o n  o u r  

o w n  w a g e  s c a l e .  C o m m u n i t y  &  R e g i o n a l  a f f a i r s  h a s  t h r o w n  u s  a 

c u r v e ,  b y  i n s i s t i n g  o n  a d h e r a n c e  to t i t l e  # 3 6 ,  w h i c h  w e  a r e  u n a b l e  

to c o m p l y  w i t h ,  a n d  w i l l  m a k e  i t  i m p o s s i b l e  to i m p l e m e n t  o u r  c o n­

s t r u c t i o n  p r o j e c t s .  S o m e  o f  o u r  r e a s o n s  f o r  b e i n g  o p p o s e d  to t i t l e  

# 3 6  i n c l u d e ,  out a r e  n o t  l i m i t e d  to tfre f o l l o w i n g :

1« I n  t h e  s e n s e  o f  p u b l i c  e n d  s t a t e - w i d e  f i s c a l  r e s p o n sibility 

w e  f i n d  # 3 6  i n f l a t i o n a r y .

2„ C o n s t r u c t i o n  i n  r e m o t e  l o c a t i o n s  s u c h  as K o l i g a n e k ,  i s  b y

v i r t u e  o f  i t ' s  site, m u c h  m o r e  c o s t l y  i n  f r e i g h t  a n d  a d m i n­

i s t r a t i o n .  T h e s e  c o s t s  h a v e  to b e  o f f s e t  s o m e p l a c e  o r  a 

p r o j e c t  c a n n o t  b e  i m p l e m e n t e d .

3. K o l i g a n e k ,  as o u r  r e c o r d  w i l l  p r o v e  u s  out, c a n  r e a l l y  

s t r e t c h  a  dollar, a n d  g e t  t h e  m o s t  f o r  o u r  l e g i s l a t i v e  

d o l l a r .  # 3 6  is a g o v e r m e n t  m a n d a t e  to w a s t e .

4. I s o l a t e d  s m a l l  c o m m u n i t i e s  l i k e  K o l i g a n e k ,  h a v e  a  m u c h  

s t r o n g e r  s e n s e  o f  c o m m u n i t y  r e s o n s i b i l i t y  & t o g e t h e r n e s s  

t h a n  l a r g e r  u r b a n  c o m m u n i t i e s  on t h e  r o a d  s y s t e m .  H e n c e  

w e  a r e  v a i l i n g  to w o r k  t o g e t h e r  for t h e  g o o d  o f  t h e  c o m­

m u n i t y  a s m a l l e r  w a g e s ,  i n  o r d e r  to h a v e  a  p r o j e c t  t h a t  

t h e  c o m m u n i t y  c a n  b e n i f i t  from.

5. I f  t h e  c o n t r a c t o r s  w e  a r e  f o r c e d  to s e e k  out, a r e  r e q u i r e d  

to p a y  t i t l e  #36, t h a n  t h e y  w i l l  c h o o s e  to b r i n g  i n  o u t­

s i d e  u n i o n  w o r k f o r c e s ,  t h e r e b y  c o n t i n u i n g  t h e  u n e m p l o y­

m e n t  o f  t h e  l o c a l  w o r k f o r c e ,  a n d  i n  turn, t h e  l o c a l  w o r k
I

f o r c e s  d e p e n d e n c e  o n  the S t a t e ' s  D e p a r t m e n t  o f  P u b l i c  
A s s i s t a n c e .



6. Vie i n  K o l i g a n e k  w o u l d  n o t  p r e s u m e  to m a n d a t e  w a g e  &  h o u r  

l e g i s l a t i o n  f o r  A n c h o r a g e ,  F a i r b a n k s , o r  J u n e a u ,  t h e r e­

f o r e  w e  f e e l  t h r e a t e n e d  b y  t h e  h i g h h a n d e d  w a y  i n  w h i c h  

K o l i g a i e k  i s  t o l d  i t  m u s t  s t r u c t u r e  i t ' s  p a y  sc a l e .

7. ISPi&T o f  t h e  DOT, c a n  p a y  l o w e r  w a g e s  i n  o r d e r  to h a v e  

a  l o c a l  p r o j e c t ,  t h a n  so s h o u l d  t h e  l o c a l  e n t i t y  a l s o  

b e  a b l e  to p a y  l o w e r  w a g e s  to h a v e  a  p r o j e c t .

8. l a s t  h u t  n o t  l e a s t ,  j u s t  a b o u t  e v e r y o n e  i s  c r y i n g  to c o n­

t r o l  i n f l a t i o n ,  a i d  r e d u c e  g o v e r m e n t . s p e n d i n g .  K o l i g a n e k  

i s  m o r e  t h a n  w i l l i n g  to do j u s t  t h a t ,  s h o u l d  t h e  S t a t e  

l e g i s l a t u r e  t h a n  d i c t a t e  o t h e r w i s e ?

H o p e f u l l y  y o u  w i l l  m a k e  c o p i e s  o f  this l e t t e r  and p r o v i d e  t h e m  to 

t h e  c o m m i t t e  m e m b e r s ,  o r  p o s s i b l y  e v e n  n o n - c o m m i t t e e  m e m b e r s  w h o  

m a y  h e  u n s u r d  or  o p p o s e d  to r e p e a l  o f  t i t l e  #3 6 ,  o r  o f  m o r e  f l e x­

i b i l i t y  of  it.

K e e p  u p  t h e  g o o d  w o r k ,  w e  a l l  a p p r e c i a t e  w h a t  y o u  a r e  doing,,

CT-i Yi i r  V n i l T O

C.To S e i d l
V i l l a g e  A d m i n i s t r a t o r



MSG 8 3 - 0 0 0 0 4 5 3 4  P R T Y  1 0 3 / 3 0 / 8 3  1 5  - . 5 3 : 2 4  O R I G :  L I O O  I N =  0 0 0 4  0 U T ^ 0 0 9 3
. F R O M :  DOROTHY AND M A SSA  I N  D I L L I N G H A M  T O :  J U N E A U  
T A R G E T :  L J H L  S U B J :  POM M E S S A G E

• T O :  R E P R E S E N T A T I V E :  H E R R M A N N : ^ ; ? *

F R O M :  DAVE  B C U K E R ,  NUSH AGAK  E L E C T R I C ,  D I L L I N G H A M ,  A L A S K A  9 9 5 7 6  

S U B J E C T :  H B 3 0 4

V E R Y  P L E A S E D  W ITH  YOUR IN T R O D U C T IO N  OF H B 3 0 4 .  WE W I L L  B E  H A V IN G  2  BOARD OF 
. D I R E C T O R  M EM BERS  OF  N U SH AG AK  E L E C T R I C  I N  J U N E A U  N E X T  W E E K .  W E ' L L  WATCH FOR  
P R O G R E S S  AND MOVEMENT O N H B 3 0 4 .  . .

T H A N K S  FO R  YOUR F I N E  H E L P  *

* * x x * # * * x * * * # x # * * * k x x * * * x * * * # * * * # * * # « x x * x * * E O M



MSG 8 3 - 0 0 0 1 2 3 6 5  F 'RTY 1 *  0 4 / 2 6 / 8 3  1 6 : 4 9 : 0 8  O R I G :  L IO O  I N =  0 0 0 6  O U T -  a n .
FRO M :  ANNA MAY ,  D I L L I N G H A M  • T O :  J U N E A U  IN F O R M A T IO N
T A R G E T :  L J H L  S U B J :  POM . .

T O :  R E P R E S E N T A T I V E  AD ELH E ID / lH ER RM AN N
SEN ATO R  JO H N  S A C K E T T  —
ROUGH V ,  J U N E A U ,  A LA S K A  9 9 8 1 1

F R O M :  C I T Y  OF C L A R K S ’ P O I N T ,  J J L A R K S  P O IN T . ,  A L A S K A  9 9 5 6 9

S U B J E C T :  HB 3 0 4  AND S S S B  1 7 2

WE ARE IN F U L L  S U P P O R T  OF H B 3 0 4 ,  “ THE L I T T L E  D A V I S  BACON A C T “
W E 'A L S O  F U L L Y  SU P P O R T  S E N A T O R  S A C K E T T S  B I L L ,  S S S B 1 7 2 ,  AND WE HOPE T H A T  
THEY W I L L  GET  T H E S E  K I L L S  P A S S E D . rHAT

POM S E N T  BY ANNA MAY- S O R E N S E N ,  D I L L IN G H A M  L 1 0
OMNI NO .  1 2 3 6 5 ,  *



" S T A T E M E N T  O P  A L A S K A  N A T I V E  B R O T H E R H O O D , R O B E R T  W I L L A R D ,  E X E C U T I V E  V I C E  
P R E S I D E N T ,  RE: T I T L E  36 - A L A S K A  S T A T U T E S .

T h e  A l a s k a  L e g i s l a t u r e  h a s  b e f o r e  i t  S e n a t e  B i l l  No. 1 7 2  a n d  

H o u s e  B i l l  N o .  378, "An A c t  r e l a t i n g  t o  w a g e  r a t e s  o n  p u b l i c  c o n s t r u c t i o n , " 

o r  t h e  s o - c a l l e d  " L i t t l e  D a v i s - B a c o n  A c t . "

T h e  A l a s k a  N a t i v e  B r o t h e r h o o d  is t h e  r e c i p i e n t  of  a S t a t e  *\ 

a p p r o p r i a t i o n  in t h e  a m o u n t  of o n e  m i l l i o n  d o l l a r s  ($1 M i l l i o n )  to 

c o n s t r u c t  a J u n e a u  P i l o t  P r o j e c t  - C o m m u n i t y  B u i l d i n g .  U p o n  n o t i f i c a t i o n  

t h a t  t h e  G o v e r n o r  w o u l d  s i g n  t h e  a p p r o p r i a t i o n  m e a s u r e  i n t o  law, t h e  

A N B  i m m e d i a t e l y  p r o c e e d e d  w i t h  d e v e l o p m e n t  p l a n n i n g .  In t h i s  p r o c e s s  

e n c o u n t e r  c a m e  to  T i t l e  36 of t h e  A l a s k a  S t a t u t e s  n a m e l y  t h e  L i t t l e  

D a v i s - B a c o n  Act. ( h e r e i n a f t e r  D a v i s - B a c o n ) .

I f  t h e  A N B  P r o j e c t  w e r e  t o  f a l l  u n d e r  t h e  i n t e r p o l a t i o n  a n d  

a p p l i c a t i o n  o f  D a v i s - B a c o n ,  i t  g o e s  w i t h o u t  q u e s t i o n  t h a t  t h e  c o s t s  

w o u l d  i n c r e a s e  b y  25 - 30%. A  v a l u e  e n g i n e e r i n g  r e p o r t  b y  q u a l i f i e d  

c o n s u l t a n t s  h a v e  c o n f i r m e d  t h i s  r e a l i t y .

I n  o u r  o p i n i o n ,  a n d  t h a t  o f  o u r  c o n s u l t a n t s ,  if s t r i c t  

a p p l i c a t i o n  c f  D a v i s - B a c o n  h a d  b e e n  a p p l i e d ,  t h i s  p r o j e c t  w o u l d  n o t  h a v e  

b e e n  feasible, b e c a u s e  o f  t h e  e s c a l a t e d  c o s t s .

I t  s h o u l d  b e  m a d e  c l e a r  t h a t  t h e  A l a s k a  N a t i v e  B r o t h e r h o o d ,  

o r  i t s  a f f i l i a t e s ,  is  n o t  o p p o s e d  t o  u n i o n s  —  o r  o r g a n i z e d  la b o r .

T h e r e  a r e  s o m e  u n i o n  o r  c o n t r a c t o r  p r a c t i c e s  w h i c h  w e  a r e  n o t  in  t o t a l  

a g r e e m e n t ,  b u t  in t h e  o v e r a l l  s e n s e  , the A N B  is n o t  n e c e s s a r i l y  

a v e r s e  t o  u n i o n s .

U p o n  r e f l e c t i o n  o f  t h e  A N B  p r o j e c t ,  a n d  t h a t  of s o m e  p r o j e c t s  

w h i c h  h a v e  b e e n  a d m i n i s t e r e d  b y  t h e  T l i n g i t  a n d  H a i d a  R e g i o n a l  H o u s i n g  

A u t h o r i t y  o v e r  t h e  p a s t  t e n  y e a r s ,  i t  c a n  b e  s h o w n  t h a t  f u l l  a p p l i c a t i o n  

o f  t h e  L i t t l e  D a v i s - B a c o n  A c t  r e s u l t e d  in i n c r e a s e d  c o n s t r u c t i o n  c o s t s



a n d  c r e a t e d  a r t i f i c i a l  c o s t s  o f  l a b o r ,  t h u s  d e c r e a s i n g  t h e  n u m b e r  of 

h o u s i n g  u n i t s  t h a t  c o u l d  h a v e  b e e n  b u i l t .  T l i n g i t  a n d  H a i d a  

a d m i n i s t r a t o r s  e s t i m a t e  t h a t  b y  v i r t u e  o f  f u l l  a p p l i c a t i o n  o f  t h e  

D a v i s - B a c o n  A c t  23 - 27% m o r e  h o u s i n g  u n i t s  c o u l d  h a v e  b e e n  b u i l t .

T h a t  e q u i v a l a t e s  t o  a p p r o x i m a t e l y  o n e  h u n d r e d  a n d  f i f t y  (150) m o r e  

f a m i l i e s  t h a t  c o u l d  h a v e  h a d  h o m e s .  T h e  i m p o s i t i o n  o f  D a v i s - B a c o n  

i n t e r p o l a t e d  a n d  a p p l i e d  t o  t h e  r u r a l  a r e a s  h a v e  r e s u l t e d  i n  t h e  

c r e a t i o n  o f  a r t i f i c i a l  c o s t s  o f  labor.

I t  i s  n o t  t h e  i n t e n t  of  t h e  A N B  t o  m o v e  t o w a r d s  t h e  m i n i m u m  

w a ge. I t  is o u r  c o n c e r n  t h a t  t h e  " p r e v a i l i n g  w a g e "  a s  s e t  b y  t h e  

D e p a r t m e n t  o f  L a b o r  i n  t h e  p o p u l a t e d  a r e a s  a n d ,  as  a p p l i e d  t o  t h e  

a d j a c e n t  r u r a l  p r o x i m i t y  o f  t h a t  u r b a n  c e n t e r  m a y  n o t  b e  r e f l e c t i v e  

o f  t h e  f a i r  m a r k e t  v a l u e  o f  l a b o r  a n d  s k i l l e d  s e r v i c e s  in t h e  b r o a d  

• s p e c t r u m  of. e n t e r p r i s e  in A l a s k a .

M o r e o v e r ,  t h i s  r e a l i t y  m a y  b e  i n f l u e n c e d  b y  s p e c i a l  i n t e r e s t  

g r o u p s  s u c h  a s  u n i o n s  a n d / o r  o r g a n i z e d  g e n e r a l  c o n t r a c t o  . ^ n d  

a r t i f i c i a l  i n f l u e n c e s  s u c h  a s  l a b o r - r e l a t e d  r e q u i r e m e n t s  i m p o s e d  b y  

t h i s  l e g i s l a t i o n .

T h e  A l a s k a  N a t i v e  B r o t h e r h o o d ,  a n d  i t s  a f f i l i a t e s ,  u r g e  

p a s s a g e  o f  S e n a t e  B i l l  172 a n d  H o u s e  B i l l  3 7 8  t h e r e b y  r e p e a l i n g  

A l a s k a  S t a t u t e s  36. 0 5 .

P a g e  2

S i g n e d :

E x e c u t i v e  V i c e  P r e s i d e n t  
A l a s k a  N a t i v e  B r o t h e r h o o d  
318 W. W i l l o u g h b y  A v e n u e  
J u n e a u ,  A l a s k a  9 9 8 0 1

BUS: (907) 5 8 6 - 2 0 4 9
5 8 6 - 3 3 0 1



J IM  D .  C L A R K  
M a y o r

b o x  1 8 9  •  n a k n e k , A l a s k a  9 9 6 3 3  

April 25, 1983

Representative Adelheid Herrmann 

House of Representatives 
Pouch V

Juneau, Alaska 99811

Dear Representative Herrmann:

I support House Bill 304 exempting communities with a population 
of less than 5,000 from the Davis-Bacon Act.

Small communities with limited financial resources find it 

difficult to compete in the labor market, and the wa g e  scales in 

some cases are much higher than the prevailing scale of the small 
communities.

Jim D. Clark 

Mayor

bjt

T E L E P H O N E  
(9 0 7 ) 2 4 6 -4 2 2 4
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April 28,1983

Representative Walt Furnace, Chairman 

House Labor and Management Committee 

Pouch V

Juneau, Ak 99811

Dear Representative Furnace:

It has come to our attention that the House Labor and Management 

Committee vill be holding a public hearing next Monday on House 

Bill 304 which deals with wage rates for publicly funded construction 

projects. We are not on the teleconference network, and so will 

not be able to testify at that time. However, we are interested 

in the bill, and wish to indicate support for it.

|i AS 36.05 as presently written is a problem for us. We usually

administer directly, relatively small projects, but they are 

over the $2,000 now exempted by statute. These projects are not 

usually of the scope to be attractive to outside bidders, because 

they are under $100,000 in value. When the cost of the project 

goes over that amount it goes ouo to bid and an outside contractor 

builds the project. The contractor brings his own crew with him so 

that he can get the job done in the shortest possible time and at 

i the lowest possible cost to him. This takes the local labor force

out of the running for the construction jobs. As you well know,

. unemployment in rural Alaska is very high, and employment on these 

projects would help to alleviate the problem.

S The money that is made on the projects, through the ordering of

materials and wages paid, goes out of the communtiy which generated 

it, except for the money paid locally for crew room and board. 

Sometimes the contractors bring in trailers for the crew, and the 

community does not even get that income.

U  We bring this up because the argument is often made that capital

improvement projects in rural areas stimulate the local employment 

picture.



Page 2

Representative Furnace 

April 28,1983

On projects between $2,000 and $100,000 which we carry out ourselves, 

AS 36.05 requirements often make it n e cessary for us to scale back 

the scope of the project because of the high costs. These projects 

are construction of relatively small, under 1000 square foot, 

buildings, or renovation of existing facilities.. There is no local 

lumber yard so freight costs have to be added to all materials costs.

We have a city salary schedule which was adopted by the City Council. 

This schedule is considerably lower than the little Davis-Bacon wage 

scale, but reflects what the leaders of the community.feel is adequate 

compensation for w o r k  done, and is commensurate with what people can 

earn w o r king for fish processors, the only other possible employer.

When we have to add freight costs for materials and Davis-Bacon wage 

provisions to the cost of a project, we find that we have to reduce

the number of people we can hire, and cut back in as many other ways

as we can think of, to stay within our budget.

Local people are often willing to work for less than Davis-Bacon 

for several reasons. It beats not working at all, and they are 

willing to make a contribution to the community welfare in reduced 

compensation, but they do not feel they can volunteer outright. They 

also kno w  that the city is able to spread the money available for 

wages more widely through the community. Helping each other out is

still important to the people of Akutan.

We used to think that Davis-Bacon and the little Davis-Bacon Acts 

would be helpful to us, but as projects have beun carried out under 

these acts, costs of projects have escalated and village people, once 

again, ahve been left out of the process.

We support.passage of HB 304. We appreciate your consideration of 

these views on the issue.

cc: Mayor Jacob Stepetin

Representative Adelheid Herrmann 

Senator Bob Mulcahy

Members of the House Labor and Management Committee



B R I S T O L  B A Y  A R E A  H E A L T H  C O R P O R A T I O N

P.O. B o x  1 0 2 3 5  

D I L L I N G H A M ,  A L A S K A  9 9 5 7 6

P H O N E :  (9 0 7 )  842~5201

April 28, 1983

Representative Adelheid Herrmann 
Pouch V
House of Representatives 
Juneau, AK 99811

Deaf' Representative Herrmann:

Bristol Bay Area Health Corporation in the steps of Bristol Bay Native 
Association supports the passage of HB 304 as it relates to Title 36, 
Public Contracts, Laborers’ and Mechanics’ rates of pay.

Thank you

Sincerely,

Robert J. Clark 
Executive Director

RJC:ksm



"HISTORICAL OVERVIEW OF THE DAVIS-BACON AND RELATED ACTS"

T he  D a v i s - B a c o n  Act i s  one  of  the  o l d e s t  Ame r i c a n  l a b o r  laws and  
was the f i r s t  f e d e r a l  law e n a c t e d  to  r e g u l a t e  the wages of  n o n - q o v o r n n e n t  
wo r k e r s .  L i k e  most e a r l y  f e d e r a l  l a b o r  l a w s ,  t h e  Act  was p r e c e d e d  b y  v a r i o u s  
S t a t e  s t a t u t e s .  K a n s a s ,  f o r  e x a m o l e ,  had  e n a c t e d  t h e  f i r s t  p r e v a i l i n g  wage 
law fo r  s t a t e  c o n s t r u c t i o n  p r o j e c t s  i n  1 8 9 8 .  F e d e r a l  c o n g r e s s i o n a l  h e a r i n g s  
were h e l d  as e a r l y  as 1 3 9 8  a l t h o u g h  l e g i s l a t i o n  d i d  not r e s u l t  u n t i l  1 9 3 1 .  
T o d a y ,  a l l  b u t  10 s t a t e s  have  e n a c t e d  p r e v a i l i n g  wage laws g o v e r n i n g  
s t a t e  c o n s t r u c t i o n  p r o j e c t -. .

The  p r i n c i p a l  i m p e t u s  f o r  gover nme n t  r e g u l a t i o n  of  wages f o r  workers 
e mp l o ye d  on p u b l i c  c o n s t r u c t i o n  p r o j e c t s  was the  e c o n o m i c  a n d  s o c i a l  c o n d i t i o n s  
o f  the 1 9 3 0 ' s .  O u r i n g  t h e  D e p r e s s i o n ,  the  n a t i o n a l  c o n s c i e n c e  was a r o u s e d  hy 
the e f f e c t  o f  w i d e s p r e a d  u ne mp l o yme n t  on t h e  wages o f  wo r k e r s .  W h i l e  t h e  
c o m p e t i t i o n  f o r  l i m i t e d  markets  f o rc ed  e m p l o y e r s  to  cut l a b o r  c o s t s ,  t h e  s c a r ­
c i t y  o f  work c r e a t e d  an o v e r s u p p l y  o f  l a b o r  t h a t  r e s u l t e d  i n  l ow wage r a t e s .
The a b s e n c e  o f  j o b  o p p o r t u n i t i e s  f u r t h e r  i n c r e a s e d  p u b l i c  r e l i a n c e  u p o n  f e d e r a l  
c o n s t r u c t i o n  as a so ur ce  cf  e mp l o yme nt  a t  a t i m e  when the  f e d e r a l  g ov e r n me n t  
was r e q u i r e d  to  award i t s  c o n t r a c t s  to the  l o we s t  b i d d e r .  T h i s  r e q u i r e m e n t  
p r e v e n t e d  f e d e r a l  c o n t r a c t i n g  a g e n c i e s  from d i c t a t i n g  t h a t  s u c c e s s f u l  b i d d e r s  
pay t h e i r  e m p l o y e e s  wages c o n p a r a b l e  to t h o s e  p a i d  f o r  s i m i l a r  l a b o r  i n  p r i v a t e  
i n d u s t r y  i n  t h e  same area as the  gover nme n t  p r o j e c t s  und er  c o n s t r u c t i o n .  Some 
s u c c e s s f u l  b i d d e r s  took a d v a n t a g e  )f t h i s  s i t u a t i o n  by " s e l f i s h l y  i m p o r t i n g ]  
l a b o r  from d i s t a n t  l o c a l i t i e s  a n d . . . e x p l o i  t [ i  n g ]  t h i s  l a b o r  a t  wages far 
be l o w l o c a l  wage r a t e s . "  L o c a l  workmen were u n a b l e  to c o mp o t e  w i t h  m i g r a t o r y  
l a b o r e r s ,  a n d  q u a l i f i e d  l o c a l  c o n t r a c t o r s  f o u n d  i t  i m p o s s i b l e  to compet e  wi t n  
o u t s i d e  c o n t r a c t o r s  who based  t h e i r  e s t i m a t e s  for  l a b o r  c o s t s  u p o n  the l ow 
wages p a i d  to i mp o r t e d  l a b o r e r s .

Th e  D a v i s - Q a c o n  A c t ,  e n a c t e d  on H a r d )  3 ,  1 9 3 1 ,  was d e s i g n e d  t o  
c u r t a i l  su ch  u n s c r u p u l o u s  p r a c t i c e s  among g o v e r n me n t  c o n t r a c t o r s  d u r i n g  a 
d ec a d e  i n  wh i c h  p u b l i c  works were on an u p s wi n g  and e c o n o m i s t s  and p o l i t i c i a n s  
were p a r t i c u l a r l y  wary o f  d e p r e s s e d  l a b o r  m a r k e t s .  The  Act was a l s o  d e s i g n e d  
to p r o h i b i t  wage d i  f fe rent  i al  s from b e c o m i n g  a m a j o r  c o m p e t i t i v e  a d v a n t a g e  
i n  b i d d i n g  on gover nme n t  c o n s t r u c t i o n  c o n t r a c t s ,  t h e r e b y  i n s u r i n g  t h a t  the  
e c o n o mi c  power o f  g o v e r n m e n t  as an e m p l o y e r  w o u l d  not  c o n t r i b u t e  to a f u r t h e r  
d e p r e s s i o n  o f  l o c a l  m a r k e t s .  To a c c o m p l i s h  t h e s e  g o a l s ,  the  f e d e r a l  Act r e ­
q u i r e d  gover nme n t  c o n t r a c t o r s  to p ay  t h e i r  " l a b o r e r s  and m e c h a n i c s "  t<e  p r e ­
v a i l i n g  p r i v a t e  i n d u s t r y  wage r a t e s .

T he  c o m p u l s o r y  n a t u r e  o f  tne A c t ' s  p r e v a i l i n g  wage r at e  p r o v i s i o n  
was e m p h a s i z e d  t h r o u g h o u t  the 1931  c o n g r e s s i o n a l  d e b a t e s  i n  D a v i s - B a c o n  
L e g i s l a t i o n .  B e c a u s e  the Act ma n d a t e d  t h a t  u n d e r  a l l  c o v e r e d  c o n t r a c t s  the 
c o n t r a c t o r  pay the  p r e v a i l i n g  wage r a t e ,  the o n l y  v a r i a b l e  was the exact  r at e  
to he p a i d .  I n the  event  of a d i s p u t e  c o n c e r n i n g  the  a p p l i c a b l e  wage r a t e ,  
t h e  g overnment  c o n t r a c t i n g  o f f i c e r  was to a t t e m p t  to a d j u s t  the  r at e  i n  a c c o r ­
dance w i t h  the c h a r a c t e r  o f  the work per f o rme d  and t h e  l o c a l i t y  i n  wh i c h  i t  
was p e r f o r m e d .  I f  the c o n t r a c t i n g  o f f i c e r  c o u l d  n o t  r e s o l v e  the  d i s p u t e ,  the 
mat t er  was t h e n  to be r ef e r r e d  to  the S e c r e t a r y  o f  L a b o r  f o r  a c o n c l u s i v e  
d e t e n n i n a t  i o n .



I n  the 50 years s i n c e  the e n a c t me n t  of the f e d e r a l  O a v i s - i i a c o n  
A c t ,  a s e r i e s  of e x e c u t i v e  o r d e r s  a n d  c o n g r e s s i o n a l  amendments h a v e  q o n e r a l l y  
B r o a d e n e d  i t s  scope and s treng  t lie nod i t s  i m p a c t .  A d d i t i o n a l l y ,  more t h a n  R0 
o t h e r  f e d e r a l  laws r e l a t i n g  to  p r e v a i l i n g  wages have  b een  p a sse d  d u r i n g  t h i s  
p e r i o d ,  c o v e r i n g  a w i d e  range of f e d e r a l  p r o j e c t s  and a c t i v i t i e s .  The  a m e n d ­
ments  to t h e  D a v i s f i a c o n  Act as we l l  as t h e  var i - aty  of f e d e r a l  l e g i s l a t i o n  r e ­
q u i r i n g  p r e v a i l i n g  v/ages to he p a i d  s e r v e  to i n d i c a t e  t h e  c o n t i n u i n g  c o n c e r n  
o f  C o n g r e s s  to  p r e s e r v e  p r e v a i l i n g  wage s t a n d a r d s  for g o v e r n me n t  c o n t r a c t  
work.

In A l a s k a ,  l e g i s l a t i o n  r e q u i r i n g  t h e  yment  o f  p r e v a i l i n g  wages on 
p u b l i c  c o n s t r u c t i o n  work l ias a l s o  b een  i n  e f f e c t  s i n c e  1 9 3 1 .  The  o r i g i n a l  
A l aska D r a v a i l i n g  wage laws were p a s s e d  by the t e r r i t o r i a l  l e g i s l a t u r e  on  an 
emerg en c y b a s i  s ,  p r e s u i n a b ' y  i n  d i r e c t  r e s p o n s e  to the  p a s s a g e  of  the  f e d e r a l  
D a v i s - 3 a c o n  Act b y  the  U . S .  C o n g r e s s  two months e a r l i e r .  Tho  A l a ska  v e r s i o n  
.v=s i n t r o d u c e d  as S e n a t e  l l i  I I  59 by  S e n a t o r  Lomen of  Home a n d  was s w i f t l y  
e n a c t e d  i n t o  law e f f e c t i v e  A p r i l  2 9 ,  1931  ( SLA 1 9 3 1 ,  c h .  5 9 ) .  U n f o r t u n a t e l y  
cher ?  app e a rs  to be n o  w r i t t e n  r e c o r d  or a n y  l e g i s l a t i v e  d e b a t e  o r  c o m m i t t e e  
h e a r i n g s  on the p r o p o s e d  A l aska  l e g i s l a t i o n .  The  p r e v a i l i n g  wage p r o v i s i o n s  
were l a t e r  i n c l u d e d  i n  t h e  1 9 3 3  an d  19-19 c o m p i l a t i o n s  o f  A l a s k a  law a n d ,  u p o n  
s t a t e h o o d ,  were c a r r i e d  o v e r  i n t o  s t a t e  law and  a r e  now c o d i f i e d  a t  
AS 3 5 . 0 5 . 0 1 0 - .  1 1 0 .  I n t h e  years  s i n c e  the e n a c t m e n t  of  the  o r i g i n a l  p r e ­
v a i l i n g  wage laws i n  A l a s k a  t h er e  I n v e  b o o n  p e r i o d i c  amendments  ‘wh i ch  f u r t h e r  
d e f i n e  the sc op e  of  t h e  L i t t l e  Da v i  . - B a c o n  Act a n d  e s t a b l i s h  e n f o r c e m e n t  p r o ­
c e d u r e s ,  l a r g e l y  i n  r e s p o n s e  to s i m i l a r  c han g es  i n  f e d e r a l  law.

In a d d i t i o n  to the l e g i s l a t i v e  h i s t o r y ,  b o t h  f e d e r a l  a n d  A l a s k a  
c o u r t s  have had o c c a s i o n  to i n t e r p r e t  the b a s i c  p u r p o s e s  and p o l i c i e s  u n d e r ­
l y i n g  p r e v a i l i n g  wage l e g i s l a t i o n .  In a l e a d i n g  f e d e r a l  c a s e ,  the  U . S .  Supreme 
Co ur t  r e c o g n i z e d  t h e  i m p o r t a n t  wage p r o t e c t i o n  p u r p o s e  of  the D a v i s - B a c o n  A c t :  
"The l a n g u a g e  of  the  Act a n d  i t s  l e g i s l a t i v e  h i s t u r y  p l a i n l y  show t h a t  i t  was 
not e n a c t e d  to  b e n e f i t  c o n t r a c t o r s  , hu t  r a t h e r  to p r o t e c t  t h e i r  e m p l o y e e s  f r o i  
s u b s t a n d a r d  e a r n i n g s  by f i x i n g  a f l o o r  u n d e r  wages o n  Gove r nme nt  p r o j e c t s . "
9 . 5 .  v .  f l i n g hamt o n  C o n s t r u c t i on C o . , 3 1 /  U . S .  1 7 1 , 1/ 7 ( 1 9 5 3 ) .  The A l a s k a  
Supreme Co u r t  has q u o t e d  t h i s  l a n g u a g e  i n  a t  l e a s t  two s e p a r a t e  cases i n v o l v i n g  
A l a s k a ' s  L i t t l e  D a v i s - B a c o n  A c t ,  n o t i n g  t h a t  the Al aska s t a t u t o r y  scheme i s  
c l o s e l y  p a t t e r n e d  a f t e r  the f e d e r a l  A c t .  C i t y  and B o r o u g h  o f S i tka v .  C o n ­
s t r u c t i o n  and  G e n e r a l L a b o r e r s  L o c a l  9 1 2 ,  5 1 1  I ' . 2d 227 , 2 3 1 - 3 3  ( A l a s k a  1932  77 
f o w l e r  v .  C i t y  o f  A n c h o r a g e-, 5.33" l}. 2 d  3 1 7 ,  3 . 2 1 - 22  ( A l a s k a  1 9 7 3 ) .  I n  r e v i e w ­
i n g  t h e  p o l i c i e s  u n d e r l y i n g  the  L i t t l e  D a v i s  B a c o n  A c t ,  the  A l a ska  Supreme 
C o u r t  has f u r t h e r  s t a t e d :  "The f u n d a m e n t a l  p u r p o s e  o f  L i t t l e  D a v i s - B a c o n  i s
to a s s u r e  t h a t  ^mjoln^ees^ e n g a g e d  i n  p u b l i c  c o n s t r u c t i o n  r e c e i v e  at  l e a s t  the 
p r e v a i l i n g  wage.  The f o c u s  o f  the  A c t ,  q u i t e  c l e a r l y ,  i s  to the  b e n e f i t  o f
t h -  e o p l o v e e s  , n ot  ti le c o n t r a c t  inq T T r T n a o a i s . "  u t y  a n d  i f T l n T g J w T T H T T  

:n ■] ■] 5' «11 !!■■ :»f '■ .'PJPN111, IW"?*"f ►, TT 11,.!s u pr a  , a t T r o . i i  I n o T f T T n f f c w r l T l T f f '■ T ! C T t s , " I i T " S T O T T T T l T T r T o r T ' t h e
■ ? — ;  \  — — « . . . n  I i l . m i l  '  ..........   I I I I I I  I I I i n n i n O T . i l . . i . i „ L , „ , i , L , .f e d e r a l  and s t a t e  prevn  H  n i g  wage laws nave as t h u i r  p r i m a r y  T n T c T T v e T T
p r o t e c t i o n  o l  l o c a l  wo r k e  - s  o n •i o v e r  nme n t p r  o j  e c t  -I ":'j" 7 " iT T ff)" l' T T H  -? 1
m i n t  n j i . r T T T ^  n g '2 c .oM a  i k ? T T T  V ' rji.V^  v''.ri T T l iu ' jT V r"T J w T "■  T "w 11'ITTT" T*!7.‘ "1

t l ie I egi slat: vo h i s l o  r y a nd .) u. i  i ci ii I l nle rpre r.a tToTTTI_______  lie rpre r.TTTOT'TOiTovTTO'TO

wag? l e g i s l a t i o n  s t r o n g l y  s u g g e s t  t h a t  t l i i s  p r i ma r y  o b j e c t i v e  is as f u n d a men t a l  
e n d  v i t a l  t o d ay  as i t  was i n  1931  when the  l o g .  s l a t  i o n  was f i r s t  e n a c t e d .
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, Onejof the m o s t  Calculated angi ^ -

.cynical a r g u m e n t s  which opponents • „ .

h a v e  lei/eledi'against the Davis-Bacon >
Act is.thet it hinders mTnority employ- ' 4 * 

me.nt opportumtids.iThe fact is,that the «■ 
pavis:,Bacon Act poses no barrier to 

minorgies; either to those who, have \ 
already; achieved o u r n e y m e n ; status,or; ; 

to thope seeking.training in construction 

sKiilsr T h e  D a v i s - B a c o n  A c t  h a s i a n  e f -a// g o o d .  ~ #;J
/..Uniqn-busters w h o  .try to cbnyirtce ' J; '« •/: i 

blacks, hispanics, w o m e n  and others- il - 

that w a g e  cutting .means m o r e  work f o r , Y*. 

t h e m  are liars. A n d  theif record proves.

‘ ■;f ■y y / / :y : / :7  ^ / ■ T ' - ' - i ' f

t h at rpi rud ri t p^rt i c j pat i b n /{n n i on prc}-

Si
rate in nonunion programs. In 1.978? :21.. 
perce'nt.of all apprentices, in |‘nT6h prq-. 
g r a m s  were minority workers,.as corrt-/ v

pbred to o;nly 11.7. percent minbrity par- 

ticipatio.n,in .nonunion programs. Union 

. sppnspred p r o g r a m s  accbunt' for m d r e  . \ 
than 90 percent.of ali minority graduates’; 
from registered apprenticeship programs' 

‘Th e  simple ijacT is that, throughout the 

.•.suti.es and s&venties minorities have, 

.successfully sbucjht entry jr to^the Con* 
.-aruction industry, for ode.re asbh*-rthe 

propiise of.a fair standard of living and . < 
skilled, productive work. The major irn̂ -:

arti ci pat j o n . 

jn construction industry trajning pro// 
g r a m s  wilI be fully realized/ n fhe 1,910’s.
: It’s ironic that trieYAssodi atefl-.Builders 
and Contractors, the U.S. 'Chamber c f ;»'Y 

C o m m e r c e ,  and.thd rest qf| he.far-bdr:., 

rig'Bt-w.ihg c r o w d  are trying/ b  make.i /T. 

minority workers the. patsieb for a round;
;oLvicious w a g e  cutt ing/at i•; time w h e n  

thpy are just entering the biiiiding/trades 

in significantTiunribers., ffij f{$k| f



O p p o n e n t s  of prevailing w a g e  laws like to claim that their calls for repeal are partial­

ly motivated by a desire to help minorities, but leaders of w o m e n ’s and minority 

organizations feel very differently about this issue:

.. For years w e  have had to contend with the situation in which a Navajo carpenter 

working side by side with a non-Navajo carpenter received substantially less w a g e s  

for the s a m e  work. Davis-Bacon prevents that from happening on federally-funded 

projects.”
T h e  Navajo Nation

(Statement of Tribal
C h a i r m a n  Peter MacDonald)

“W o m e n  are beginning to gain entry into the construction trades in ever increasing 

numbers. M a n y  of these w o m e n  are n o w  the principal breadwinners in their families. 

A s  w o m e n  learn the skils which in the past have entitled m e n  to decent wages, it 

would be inexcusable if legislation such as the Davis-Bacon Act w a s  w e a k e n e d .”
Mildred Jeffrey

National W o m e n ’s Political

C a u c u s

" W h e r e a s  the Davis-Bacon Act protects construction workers from exploitation by re­

quiring that prevailing w a g e s  be paid to e m p l o y e e s  working o n  federally financed 

construction projects; and 
Whereas, through the efforts of the N A A C P ,  the labor m o v e m e n t  and other in­

terested parties, blacks are at long last gaining e m p l o y m e n t  in the construction 

trades;...

B e  it resolved that the N A A C P  go e s  on record against any effort to repeal the Act 

and d e n y  workers in the construction industry a fair w a g e .”
National Association for the 

A d v a n c e m e n t  of Colored People 

(Resolution of 70th Annual 

Convention)

" W e  understand that a bill has been introduced to repeal the Davis-Bacon Act. A s  a 
m e m b e r  of a c o m m u n i t y  that has long suffered the injustices and inequities of low 

w a g e s  ... w e  urge you and appeal to you that you m a y  work to defeat this attempt.”
Mexican-American Unity Council
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F I C T I O N :  D a  A s - B c i c o n  

f o r c e s  construction costs u p  

b y  setting prevailing w a g e s  

at top u n i o n  rates.

F A C T :  A b o u t  half the time, 

the U.S. Department of Labor 

sets prevailing w a g e  rates at 

non-union levels. Moreover, a 

1978 study by the M a s s a c h u­

setts Institute of Technology 

and the National Association 

of Homebuilders points out 

that higher w a g e s  result in 

higher productivity rates.

F I C T I O N :  R e p e a l  o f  D a v i s -  

B a c o n  will s a v e  t a x p a y e r s  

m o n e y .

F A C T :  A  major reason for 

passage of the Davis-Bacon 

Act w a s  to save taxpayers 

from the huge waste of funds 

caused by contractors w h o  

m a d e  low bids in the expecta­

tion that they could m a n i p u­

late wages. These contractors 

were doing such shoddy work, 

and so m a n y  of th e m  were 

failing to fulfill contract 

terms, that federal agencies 

had to g o  to a great deal of 

extra expense to finish the 

jobs.



F I C T I O N :  A p p l i c a t i o n  o f  

preva i l i n g  w a g e  rates u n d e r  

D a v i s - B a c o n  is inflationary.

F A C T :  T h e  President’s 

Council on W a g e  and Price 

Stability found, in a recent 

study, that the Labor Depart­

m e n t’s w a g e  determinations 

are usually a little below the 

collectively bargained w a g e  

rates in the area. G o v e r n m e n t  

figures s h o w  that, for several 

years, construction industry 

productivity has been rising 

faster than all-industry produc­

tivity while construction in­

dustry w a g e  increases have 

been lower than, all-industry 

w a g e  increases.

F I C T I O N :  U s e  o f  u n i o n  w a g e  

rates u n d e r  D a v i s - B a c o n  re­

tards the entry o f  minorities 

into construction trades.

F A C T :  Union-sponsored ap­

prentice programs included 

m o r e  than twice as m a n y  

minority participants as n o n­

union programs. Moreover, 

the union-busters want to 

undercut construction w a g e  

standards at the very time that 

minority m e m b e r s  are begin­

ning to enter the skilled con­

struction trades in increasing 

numbers.

F I C T I O N :  T h e  D e p a r t m e n t  o f  

L a b o r  sets artificially h i g h  

w a g e  rates o n  D a v i s - B a c o n  

projects, u s i n g  h i g h  u n i o n  

rates in p l a c e s  w h e r e  m o s t  

construction is d o n e  b y  n o n ­

u n i o n  labor.

F A C T :  W a g e  rates are set by 

reference to those paid on 

similar projects in the g e o­

graphic area 

concerned.

A b o u t  half 

the time, 

non-union 

rates

F I C T I O N :  D a v i s - B a c o n  

r e c o r d - k e e p i n g  r e q u i r e m e n t s  

a d d  to the cost o f  p u b l i c  

w o r k s .

F A C T :  Records required by 

contractors on Davis-Bacon 

projects are almost all things 

that a contractor would do 

anyway. Keeping payroll rec­

ords, for instance, is a normal 

go o d  business practice.
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