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8 A A £  1 5 . 0 1 0  S U M M A R Y :  A L A S K A  W A G E  A N D  H O U R  ACT.

R e p e a l e d  (ll/ V 7 ^

8 A A C  1 5 . 0 1 5  E X E M P T I O N S  F O R  S E A R C H I N G  F O R  P..ACER O R  

H A R D  R O C K  M I N E R A L S .  R e p e a l e d ^ / 2 /  1  /  7 8 ]

8 A A C  1 5 . 0 2 0  E X E M P T I O N S  F O R  I N D I V I D U A L S  U N D E R  18 W H O  
A R E  P A R T  T I M E  E M P L O Y E E S .  R e p e a l e d ( / 2 /  7  / 9 8 j  .(d8^>

8 A A C  1 5 . 0 3 0  D E T E R M I N I N G  T H E  N U M B E R  OF EMPI.OYEES F O R  
P U R P O S E S  OF AS 2 3 - 1 0 . 0 6 0 ( 1 ) .  R e p e a l e d ( j 2 /  9 / 7 ? j  Q o ^ .

8 A A C  15.0*10 S M A L L  M I N I N G  O P E R A T I O N S .  R e p e a l e d C  h i /  ci /  7 S j ( $ h Q  ( c &

8 A A C  1 5 . 0 5 0  D E D U C T I O N S  F R O M  AN E M P L O Y E E’S WAGES.
R e p e a l e d ( y ^ /  9  / 7 ^

8 A A C  1 5 . 0 6 0  P L A C E  OF  E M P L O Y M E N T  F O R  P U R P O S E S  OF R E C O R D  
K E E P I N G .  R e p e a l e d ^ /  2 /  7  /7£V,

8 AAC 1 5 . 0 7 0  D E F I N I T I O N S  OF M I S C E L L A N E O U S  T E R M S  U S E D
IN AS 2 3 . 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0 .  R e p e a’e d ( / 2 /  7  / 7 ? j  (^gj)

A r t i c l e

1.
2'.

M i n i m u m  W a g e s  a n d  O v e r t i m e  (fr A Ac  t£\  t o o  — s- / f / fC t s i i o j r )  
E x e m p t i o n s  (Sr/f/^C 1 ,-T. n o  —  S-rtrtc n r . i ^ s ^

3'. D e d u c t i o n s  f r o m  W a g e s  [ f r A A ciar. ifoo)
4. P r o c e d u r e s  R e l a t i n g  to V i o l a t i o n s ,  I n v e s t i g a t i o n s  or 
. H e a r i n g s  (fr/Me. nr. \~i<T —  $r/f/?c. ur: t ^ o }

/.|5. G e n e r a l  P r o v i s i o n s  ( &  v iT. 00 ■—  t ^ . ^ i o )
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A R T I C L E /i.

M I N I M U M  W A G E S  A N D  O V E R T I M E .

for o v e r t i m e  
w a g e

8 A A C  1 5 . 1 0 0  P A Y M E N T  F O R  
r e g u l a r  r a t e  is the D a s i s  for 
r a t e  is an h o u r l y  r a t e  f i g u r e d  
n e e d  not a c t u a l l y  be h i r e d  at 
by p i e c e - r a t e ,  s a l a r y ,  c o m m i s s  
to the e m p l o y e r  and e m p l o y e e ,  
t i o n  b a s i s  m u s t  be c o n v e r t e d  t 
the r e g u l a r  r a t e  for c o m p u t i n g

O V E R T I M E .  (a) An e m p l o y e e ' s  
c o m p u t i n g  o v e r t i m e .  T h e  r e g u l a r  
on a w e e k l y  basis. E m p l o y e e s  

an h o u r l y  r ate; th e y  m a y  be p a i d  
ion or a n y  o t h e r  b a s i s  a g r e e a b l e  
H o w e v e r ,  the a p p l i c a b l e  c o m p e n s a -  

o an h o u r l y  r a t e  w h e n  d e t e r m i n i n g  
o v e r t i m e  c o m p e n s a t i o n .

(b) The r e g u l a r  ra t e  r e f e r r e d  to In (a) Is that f i x e d  
h o u r l y  a m o u n t  d e t e r m i n e d  from an e m p l o y e e ' s  h o u r l y  wage, 
s a l a r y ,  c o m m i s s i o n ,  p i e c e - r a t e  or o t h e r  b a s i s  of c o m p e n s a t i o n  
that he is to be p a i d  for all c o n t r a c t  h o u r s  up to the d a l l y  
o r  w e e k l y  m a x i m u m ,  e s t a b l i s h e d  u n d e r  AS 2 3 - 1 0 . 0 6 0 ,  that he is 
r e g u l a r l y  e m p l o y e d  to w o r k  d u r i n g  a w o r k  week.

(c) W h e n  c o m p u t i n g  an e m p l o y e e ' s  h o u r s  f o r  the p u r p o s e  of 
d e t e r m i n i n g  o v e r t i m e ,  the e m p l o y e r  s h a l l  c o u n t  a l l  h o u r s  the 
e m p l o y e e  w o r k e d  d u r i n g  that we e k  I n c l u d i n g  p e r i o d s  of "on c a l l "
a n d  " s t a n d b y  or w a i t i n g  time" r e q u i r e d  for the c o n v e n i e n c e  o f
the e m p l o y e r  w h i c h  w e r e  a n e c e s s a r y  p a r t  of the e m p l o y e e ' s  
p e r f o r m a n c e  cf  his e m p l o y m e n t .  H o w e v e r ,  if the emp l o y  'e is 
c o m p l e t e l y  r e l i e v e d  from all d u t i e s  for a c e r t a i n  p e r i o d  d u r i n g  
w h i c h  lie m a y  use the time e f f e c t i v e l y  for his o w n  p u r p o s e s ,  
t h e n  t h o s e  p e r i o d s  n e e d  not be c o u n t e d ,

(d) T h e  f o l l o w i n g  are not a c c e p t a b l e  m e t h o d s  of c o m p l y i n g
w i t h  the p a y m e n t  ol’ o v e r t i m e  p r o v i s i o n s  o f  AS 2 3 . 1 0 . 0 6 0 :

(1) g u a r a n t e e d  w e e k l y  pay for v a r i a b l e  h o u r s  p l a n  
( " B elo" c o n t r a c t s )  e s t a b l i s h e d  u n d e r  sec. 7(f) o f  the F a i r  
L a b o r  S t a n d a r d s  Act of 1938, as a m e n d e d  ( 2 9 U . S . C .  2 0 7 ( f )  aa 
I m p l e m e n t e d  In 29 C. F . R .  778-^102-778 Jl.Ul) ;

(2)
o v e r t i m e ;  and

c o m p e n s a t o r y  time o f f  in
>!n c, e

A
o f  p a y m e n t  for

(3) f l e x - t i m e  or f l e x i t i m e  p l a n s  e s t a b l i s h e d  u n d e r  
29 C . F . R .  778.1171 p r o v i d i n g  a f i x e d  s a l a r y  for f l u c t u a t i n g  
h o u r s  up to a p r e d e t e r m i n e d  m a x i m u m  n u m b e r  of h o u r s  in a w o r k­
week. (Eff. /. V 7 / / 0 ,  Reg-cfrt«4J (eft)

A u t h o r i t y : AS 2 3 . 1 0 . 0 6 0  

AS 2 3 . 1 0 . 0 8 5
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- 1 8 A A C  1 5 . 1 2 0

8 A A C  15.105. M I N I M U M  WAGE. As u s e d  i n  AS 2 3 - 10.065 , 
" p r e v a i l i n g  F e d e r a l  M i n i m u m  W a g e  Lav;" m e a n s  that rate 

.e s t a b l i s h e d  in Sec. 6 ( a ) ( 1 )  of the F a i r  L a b o r  S t a n d a r d s  "Act 
of 1938, as a m e n d e d , (29 U.S . C .  2 0 6 ( a ) ( 1 ) )  as the m i n i m u m  w a g e  
g e n e r a l l y  a p p l i c a b l e  to e m p l o y e e s  s u b j e c t  to th a t  Act.

(Eff. 1 2 / 9 / 7 f t >  Regist-er-6& )

A u t h o r i t y :  AS 2 3 . 1 0 . 0 6 5
AS 2 3 . 1 0 . 0 8 5

A R T I C L E  

E X E M P T I O N S  .

S e c t i o n
120. M i n i m u m  w a g e  e x e m p t i o n  for h a n d i c a p p e d  p e r s o n s  
125. M i n i m u m  w a g e  e x e m p t i o n  for s t u d e n t  l e a r n e r s  
130. E x e m p t i o n  for s e a r c h i n g  for p l a c e r  or h a r d  ro c k  

r 'n e r a l s
135. E x e m p t i o n  for i n d i v i d u a l s  u n d e r  18 who a r e  pa r t  time 

e m p l o y e e s
1*10. D e t e r m i n i n g  the n u m b e r  of e m p l o y e e s  for p u r p o s e s  of 

AS 2 3 . 1 0 . 0 6 0 ( 1 )
1*15. S m a l l  m i n i n g  o p e r a t i o n s

£
8 A A C  1)0.120. M I N I M U M  W A G E  E X E M P T I O N  F O R  H A N D I C A P P E D  

\iPERSONS, (a) An a p p l i c a t i o n  to e m p l o y  a p e r s o n  at less th a n  
the m i n i m u m  w a g e  e s t a b l i s h e d  u n d e r  AS 2 3 . 1 0 . 0 6 5  m u s t  be m a d e  
ieither on a f o r m  p r o v i d e d  by the d e p a r t m e n t  or by f i l i n g  an 
' a p p l i c a t i o n  for a s p e c i a l  c e r t i f i c a t e  to e m p l o y  a h a n d i c a p p e d  
Iperson ( 2 9 . C. F . R .  Part 525) w i t h  the R e g i o n a l  D i r e c t o r  o f  the 
I W a g e  and H o u r  D i v i s i o n ,  U.S. D e p a r t m e n t  o f  La b o r ,  909 F i rst 
;Avenue, S e a t t l e ,  W a s h i n g t o n ,  98lo-l.

(b) An a p p l i c a t i o n  f i l e d  w i t h  the d e p a r t m e n t  m u s t  set 
out the f acts s h o w i n g  th a t  the p e r s o n ' s  p r o d u c t i v e  c a p a c i t y  to 
d o  the w o r k  he is to perfv in is i m p a i r e d  by p h y s i c a l  or m e n t a l  
[deficiency, age, or I n j u r y  A m e d i c a l  c e r t i f i c a t e  w i l l  be 
•required i n  all c a s e s  in w h i c h  the h a n d i c a p  is not c l e a r l y  
^obvious. T h e  I n f o r m a t i o n  in the a p p l i c a t i o n  m u s t  be c o m p l e t e  
and m u s t  be c e r t i f i e d  by a r e s p o n s i b l e  p e r s o n  w h o  has k n o w l e d g e  
|of the facts.

(c) If the c o m m i s s i o n e r  d e t e r m i n e s ^  f r o m  the i n f o r m a t i o n  
p r o v i d e d  in the a n o l l c a t l o n , t h a t  the p e r s o n  w o u l d  o t h e r w i s e  be 
d e p r i v e d  o f  e m p l o y m e n t  o p p o r t u n i t y ,  lie w i l l ,  in the e x e r c i s e  o f ;  
Ills d i s c r e t i o n ,  a p p r o v e  a wa°e r a t e  l o w e r  t h a n  th a t  e s t a b l i s h e d  ! 
u n d e r  AS 2 3 - 1 0 . 0 6 5 -  W i t h  ti j e x c e p t i o n  o f  very e x t r e m e  c a s e s  ' 
w h e r e  the p e r s o n  is so s e r i o u s l y  i m p a i r e d  that he is u n a b l e  to , 
e n g a g e  in c o m p e t i t i v e  e m p l o y m e n t ,  that r a t e  w i l l  not be less

t h a n  50 p e r c e n t  of  the m i n i m u m  w a g e  e s t a b l i s h e d  u n d e r  AS 2 3 . 1 0 . 0 6 5 .

3
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(d) If a n  a p p r o v a l  is I s s u e d  u n d e r  (c) o f  t h i s  s e c t i o n ,
It w i l l  s p e c i f y  the a p p r o v e d  w a g e  r a t e  a n d  the p e r i o d  for w h i c h  
it is e f f e c t i v e .  A n  a p p l i c a t i o n  for r e n e w a l  of  an e x e m p t i o n  
m u s t  be m a d e  in the sa m e  m a n n e r  as the o r i g i n a l  b u t  m u s t  a l s o  
i n c l u d e  an  e v a l u a t i o n  o f  that p e r s o n ’s p r o d u c t i v i t y ,  c o m p a r i n g  
the d e g r e e  of p r o d u c t i v i t y  b e t w e e n  the i n i t i a l  a p p l i c a t i o n  a n d  

the r e n e w a l .

(e) As a g e n e r a l  rule, a p p r o v a l  for p a y m e n t  o f  a w a g e  
l o w e r  t h a n  t h a t  e s t a b l i s h e d  u n d e r  AS 2 3 . 1 0 . 0 6 5  to p e r s o n s  
w i t h  a t e m p o r a r y  h a n d i c a p  w i l l  not be g r a n t e d .

(f) P e r s o n s  u n d e r g o i n g  r e h a b i l i t a t i o n  t r e a t m e n t  or 
t h e r a p y  r e l a t i n g  to n a r c o t i c s  or a l c o h o l i s m  a r e  not c o n s i d e r e d
' h a n d i c a p p e d  for the p u r p o s e s  of AS 2 3 - 1 0 . 0 7 0  a n d  t h i s  s e c t i o n .  
(Eff. l2-/° [/78> Reg.ts-te*'kS)

j

A u t h o r i t y :  AS 2 3 . 1 0 . 0 7 0 ( 1 )

AS 2 3 . 1 0 . 0 8 5

8 A A C  1 5 . 1 2 5  M I N I M U M  W A G E  E X E M P T I O N  F O R  S T U D E N T  L E A R N E R S ,
(a) An e x e m p t i o n  for s t u d e n t  l e a r n e r s  f r o m  the m i n i m u m  w a g e  

;r e q u i r e m e n t  o f  AS 2 3 . 1 0 . 0 6 5  is a v a i l a b l e  w h e n  the s t u d e n t  
!l e a r n e r  is e n r o l l e d  i n  a c o u r s e  o f  s t u d y  a n d  t r a i n i n g  in a 
c o o p e r a t i v e  v o c a t i o n a l  t r a i n i n g  p r o g r a m  u n d e r  a r e c o g n i s e d  
s t a t e  or l o c a l  e d u c a t i o n a l  a u t h o r i t y  or in a s u b s t a n t i a l l y  
s i m i l a r  p r o g r a m  c o n d u c t e d  by a p r i v a t e  school.

i
(b) An a p p l i c a t i o n  for an e x e m p t i o n  u n d e r  (a) o f  this 

isection m u s t  be m a d e  on a fo r m  p r o v i d e d  by the d e p a r t m e n t .
1 T h e  ii.formation r e q u i r e d  m u s t  be c o m p l e t e  and m u s t  be s i g n e d  
iby the e m p l o y e r  a n d  the s t u d e n t  l e a r n e r’s s c h o o l  c o o r d i n a t o r  
ior p r i n c i p a l .  To  q u a l i f y  for the e x e m p t i o n ,  the e m p l o y m e n t  
'must m e e t  all the r e q u i r e m e n t s  set out in AS 23.10. 325-^3./£>. 3 7 0  
land c h ap fat; h 5 of this t i t l e  r e l a t i n g  to the e m p l o y m e n t  of 
I c h i l d r e n .
j

(c) A w a g e  r a t e  a u t h o r i z e d  u n d e r  t h i s  s e c t i o n  w i l l  not be 
l e s s  t h a n  75 p e r c e n t  of  the m i n i m u m  w a g e  e s t a b l i s h e d  u n d e r
AS 2 3 . 1 0 . 0 6 5 .

(d) T h e  e x e m p t i o n  f r o m  m i n i m u m  w a g e s  for f u l l - t i m e  
s t u d e n t s  e s t a b l i s h e d  by Sec. 1*1 (b) of  the F a i r  L a b o r  S t a n d a r d s  
Act o f  1938, as a m e n d e d ,  (29 U.S.C. 21*1 (b)) as i m p l e m e n t e d  in
29 C . F . R .  5 1 9 . 1  - 5 1 9 . 2  d o e s  not a p p l y  to e m p l o y m e n t  s u b j e c t  ! 
to the p r o v i s i o n s  of AS 2 3 . l O . O 6 5 . (Eff. / 7 &  R e g i s t e r ^ ? )

A u t h o r i t y :  AS 2 3 - 1 0 . 0 7 0 ( 3 )  !
AS 2 3 . 1 0 . 0 8 5



L A B C R 8 AAC 15.130
8 AAC 15-1*»5

8 A A C  1 5 . 1 3 0  E X E M P T I O N  F O R  S E A R C H I N G  F O R  P L A C E R  O R  H A R D  
; R O C K  M I N E R A L S .  The e x e m p t i o n  f r o m  AS 2 3 . 1 0 . 0 5 0 - 2 3 • 1 0 . 1 5 0  
p r o v i d e d  by AS  2 3 - 1 0 . 0 5 5 ( 1 0 )  a p p l i e s  tc? t h o s e  a c t i v i t i e s  

:c o m m o n l y  r e f e r r e d  to as " p r o s p e c t i n g "  and d o e s  n o t  a p p l y  o n c e  
d e v e l o p m e n t  o f  a n d  p r o d u c t i o n  f r o m  a k n o w n  m i n e r a l  s o u r c e  has 

b e g u n .  (Eff. /cA/ ^ / ~7o. R e g i s t e r ( &  )

8 A A C  1 5 . 1 3 5  E X E M P T I O N  F O R  I N D I V I D U A L S  U N D E R  l 8 ' W H O  ARE 
P A R T  T I M E  E M P L O Y E E S .  T h e  e x e m p t i o n  from AS 2 3 . 1 0 . 0 5 0 - 2 3 - 1 0 . 1 5 0  
p r o v i d e d  by A S  2 3 . 1 0 . 0 5 5 ( 1 1 )  d o e s  n o t  a p p l y  d u r i n g  a n y  w o r k  
iweek in w h i c h  an i n d i v i d u a l  n o r m a l l y  w i t h i n  the a m b i t  of 
! A S  2 3 . 1 0 . 0 5 5 ( 1 1 )  is e m p l o y e d  in e x c e s s  of 30 hours. (Eff. 

R e g i s t e r - ^ ? )

8 A A C  15.1*10 D E T E R M I N I N G  T H E  N U M B E R  O F  E M P L O Y E E S  F O R  
P U R P O S E S  O F  AS 2 3 . 1 0 . 0 6 0 ( 1 ) .  In d e t e r m i n i n g  the n u m b e r  of 
e m p l o y e e s  that an e m p l o y e r  e m p l o y s  for p u r p o s e s  of 
AS  2 3 . 1 0 . 0 6 0 ( 1 ) ,  all o f f i c e r s  o f  a c o r p o r a t i o n  w h o  a c t i v e l y  
e n g a g e  in the b u s i n e s s  and a l l  part time e m p l o y e e s  w i l l  be 
c o u n t e d  r e g a r d l e s s  o f  the n u m b e r  o f  d a y s  or h o u r s  w o r ked.

8 AAC 15.1*15 S M A L L  M I N I N G  O P E R A T I O N S .  (a) A m i n i n g  
|season, for p u r p o s e s  o f  AS 2 3 . 1 0 . 0 6 0 ( 5 ) ,  m e a n s  the c u m u l a t i v e  
jperiod of  t i m e  d u r i n g  w h i c h  m i n i n g  o p e r a t i o n s  a r e  c a r r i e d  on 
jduring a c a l e n d a r  year, but not e x c e e d i n g  20 weeks.

(b) T h e  e x e m p t i o n  f r o m  the p a y m e n t  for o v e r t i m e  r e q u i r e­
m e n t s  of AS 2 3 . 1 0 . 0 6 0  for e m p l o y e r s  e n g a g e d  in s m a l l  m i n i n g  
o p e r a t i o n s  p r o v i d e d  by AS 2 3 . 1 0 . 0 6 0 ( 5) is a v a i l a b l e  to the 
'employer for a m a x i m u m  o f  1*1 c o n s e c u t i v e  w e e k s ,  c o m m e n c i n g  
o n  the fir st day the m i n e  b e g i n s  a c t i v e  o p e r a t i o n s  in a calendar 
:year. In d e t e r m i n i n g  the a v a i l a b l e  p e r i o d  of e x e m p t i o n ,  periods 
d u r i n g  w h i c h  the m i n e  is not a c t i v e l y  e n g a g e d  in mining-, 
.operations for r ;h r e a s o n s  as, but not l i m i t e d  to, a s s e s s m e n t  
w o r k  a n d  r e p a i r  .'r c o n s t r u c t i o n  of b u i l d i n g s  or e q u i p m e n t  are 
no t  p a r t  of  the e x e m p t i o n  period.

(c) D u r i n g  the e x e m p t i o n  p e r i o d  d e s c r i b e d  in (b), an 
e m p l o y e r  e n g a g e d  in s m a l l  m i n i n g  o p e r a t i o n s  r e m a i n s  r e s p o n s i b l e  
for p a y m e n t  of  o v e r t i m e  at the r a t e s  e s t a b l i s h e d  by AS 2 3 . 1 0 . 0 6 0  
for w o r k  p e r f o r m e d  by an e m p l o y e e  in e x c e s s  of  12 h o u r s  a day 
o r  5 6 h o u r s  a week. (Eff. 12/^1 / 1 %  R e g i s t e r s ' )

A u t h o r i t y :  AS 2 3 . 1 0 . 0 5 5 ( 1 0 )

AS 2 3 . 1 0 . 0 8 5

A u t h o r i t y :  A S  2 3 . 1 0 . 0 5 5 ( 1 1 )
AS 2 3 . 1 0 . 0 8 5

A u t h o r i t y : AS 2 3 - 1 0 . 0 6 0 ( 1 )

AS  2 3 . 1 0 . 0 8 5

A u t h o r i t y :  AS 2 3 . 1 0 . 0 6 0 ( 5 )

AS 2 3 . 1 0 . 0 8 5

£
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A R T I C L E  £.

j D E D U C T I O N S  F R O M  W A G E S .
I 1
i S e c t i o n

l60. D e d u c t i o n s  f r o m  an  e m p l o y e e ' s  w a g e s .

8 A A C  1 5 . 160. D E D U C T I O N S  F R O M  AN E M P L O Y E E ' S  W A G E S .
| (a) AS 2 3 . 1 0 . 0 8 5 ( c )  d o e s  n o t  l i m i t  the r i g h t  of an  e m p l o y e r  
and e m p l o y e e  to e n t e r  i n t o  a w r i t t e n  a g r e e m e n t  to p r o v i d e  for 

| d e d u c t i o n s  of  m o n e t a r y  o b l i g a t i o n s  o f  an e m p l o y e e  o t h e r  t h a n  th 
cost o f  b o a r d  a n d  lo d g i n g .  H o w e v e r ,  a w r i t t e n  a g r e e m e n t  for 
o t h e r  d e d u c t i o n s  p a y a b l e  to the e m p l o y e r  or  p e r s o n  a c t i n g  in this 
e m p l o y e r ' s  b e h a l f  or i n t e r e s t ,  o t h e r  t h a n  t h e  co s t  of b o a r d  or 
l o d g i n g ,  is n o t  v a l i d  it it w o u l d  h a v e  the e f f e c t  of r e d u c i n g  
an e m p l o y e e ' s  w a g e  r a t e  b e l o w  the s t a t u t o r y  m i n i m u m  w a g e  or 
r e q u i r i n g  an e m p l o y e e  to r e i m b u r s e  the e m p l o y e r  f o r  a n y  of the 
follov/ing:

t

(1) c u s t o m e r  c h e c k s  r e t u r n e d  d u e  to i n s u f f i c i e n t  
f u nds or a n y  o t h e r  r e a s o n  ;

(2) n o n - p a y m e n t  for g o o d s  or s e r v i c e s  as a r e s u l t  
of c u s t o m e r s  walkJJ^ut or d e f a u l t i n g  on c r e d i t ;

(3) c a s h  or  c a s h  r e g i s t e r  s h o r t a g e s  for w h i c h  the 
;e m p l o y e e  d o e s  not a c k n o w l e d g e  r e s p o n s i b i l i t y ;

(^1) lost or  s t o l e n  p r o p e r t y  or a l l e g e d  t h e f t  by 
the e m p l o y e e  for w h i c h  the e m p l o y e e  d o e s  not a c k n o w l e d g e  
r e s p o n s i b i l i t y ;

(5) d a m a g e  or  b r e a k a g e  c o s t s  u n l e s s  t h e y  are 
c l e a r l y  d u e  to w i l l f u l  c o n d u c t  on the pa r t  o f  the e m p l o y e e ,  
t h e  r e s p o n s i b i l i t y  for w h i c h  h a s  be e n  a c k n o w l e d g e d  by the 
[ e m p l o y e e .

o V  X  c . c \ v  »  WA

(b) N o t h i n g  in ( a ^ p r o h i b i t s  d e d u c t i o n s  f r o m  e a r n i n g s  basc^d 
(on a w r i t t e n  a g r e e m e n t  w h e r e b y  the e m p l o y e r  h a s  b e e n  d i r e c t e d  by 
jthe e m p l o y e e  to pay a s u m  for the b e n e f i t  o f  th a t  e m p l o y e e  to a" 
[creditor, d o n e e ,  or  o t h e r  t h i r d  p a r t y  a n d  n e i t h e r  the e m p l o y e r  
inor any p e r s o n  a c t i n g  in h i s  b e h a l f  or I n t e r e s t  d e r i v e s  any p r o­
fit or b e n e f i t  f r o m  the t r a n s a c t i o n .

(c) W r i t t e n  a g r e e m e n t s  f o r  d e d u c t i o n s  f r o m  e a r n i n g s  are 
not r e q u i r e d  for any l a w f u l  d e d u c t i o n  o t h e r w i s e  a u t h o r i z e d
or r e q u i r e d  by s t a t e  or  f e d e r a l  l a w  or by o r d e r  o f  a c o u r t
,of c o m p e t e n t  j u r i s d i c t i o n .
1 
1

(d) An e m p l o y e r  s u b j e c t  to AS 2 3 . 1 0 . 0 5 0 - 2 3 . 1 0 . 1 5 0  
s h a l l  f u r n i s h  e a c h  p e r s o n  e m p l o y e d  by h i m  w h o  is n o t  e x e m p t e d  
f r o m  the c o v e r a g e  o f  t h o s e  s e c t i o n s  by AS 2 3 . 1 0 . 0 5 5  a s t a t e m e n t  
of e a r n i n g s  a n d  d e d u c t i o n s  for e a c h  nay p e r i o d .  T h e  s t a t e m e n t  
of e a r n i n g s  a n d  d e d u c t i o n s  & h e ^ m cc^itain the f o l l o w i n g  
i n f o r m a t i o n :  r

R e g i s t e r ^ ,  T a m / i r C j  f t L A B O R  8 AAC 15.160
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(Registerfeff,JanUifcrc/ / C17^] l a b o r  8 A A C  1 5 . 1 6 0

— I 8 AAC 1 5 . 1 8 0

(1) e m p l o y e e ' s  r a t e  of  pay;
I

(2) t h e  b e g i n n i n g  and e n d i n g  d a t e s  o f  t h e  pay 
p e r i o d  a n d  the w e e k l y  h o u r s  a c t u a l l y  w o r k e d  d u r i n g  the p e r i o d ;

(3) f e d e r a l  i n c o m e  tax d e d u c t i o n s ;

(*l) f e d e r a l  i n s u r a n c e  c o n t r i b u t i o n  act d e d u c t i o n s ;

(5) A l a s k a  i n c o m e  tax d e d u c t i o n ;

(6) A l a s k a  s c h o o l  tax d e d u c t i o n ;

(7) A l a s k a  e m p l o y m e n t  s e c u r i t y  act c o n t r i b u t i o n s ;

(8) b o a r d  a n d  l o d g i n g  costs;

(9) a d v a n c e s ;  and

(10) o t h e r  a u t h o r i z e d  d e d u c t i o n s .  (Eff. /2./^/7ST, 
Regiie-t-er (o% )

A u t h o r i t y :  AS 2 3 * 1 0 . 0 8 5
j

A R T I C L E  /(.
i
l
P R O C E D U R E S  R E L A T I N G  T O  V I O L A T I O N S ,  I N V E S T I G A T I O N S  O R  HEARI N G S .  |

*

S e c t i o n
! 175. A s s i g n m e n t  o f  c l a i m s
1 180. I n v e s t i g a t i o n s ,  c o n f e r e n c e  a n d  p e r s u a s i o n

8 A A C  1 5 . 175. A S S I G N M E N T  OP C L A I M S .  (a) A p e r s o n  w h o  
b e l i e v e s  that he h a s  not b e e n  p a i d  w a g e s  d u e  h i m  u n d e r  
AS 2 3 . 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0  may a s s i g n  his c l a i m  to the d e p a r t m e n t  
f or c o l l e c t i o n .

(b) T h e  d e p a r t m e n t  w i l l  not a c c e p t  an a s s i g n m e n t  o f  a 
c l a i m  u n d e r  AS 2 3 - 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0  in e x c e s s  of $ 5 , 0 0 0 ,  
e x c l u d i n g  l i q u i d a t e d  d a m a g e s .  (Eff. \ Z / H  / 7 £ , Regls-be-r^S')

A u t h o r i t y :  A^ 2 3 . 1 0 . 0 8 5
AS 2 3 . 1 0 . 1 1 0 ( b )

8 A A C  1 5 . 1 8 0 .  I N V E S T I G A T I O N S ,  C O N F E R E N C E S  A N D  P E R S U A S I O N ,  
(a) T h e  w a g e  and h o u r  d i v i s i o n  w i l l  i n v e s t i g a t e  p o t e n t i a l  
v i o l a t i o n s  of AS 2 3 . 1 0 . 0 5 0 - 2 3 . 1 0 . 1 5 0  on it3 o w n  m o t i o n  o r  on the 
a s s i g n m e n t  to it o f  a c l a i m  u n d e r  sec. 175 o f  th i s  c h a p t e r .
t

(b) I f j a f t e r  i n v e s t i g a t i o n ^ t h e  d i v i s i o n  f i n d s  that 
p r o b a b l e  c a u s e  e x i s t s  for b e l i e v i n g  that a v i o l a t i o n  of AS 
2 3 . 1 0 . 0 5 0  - 2 3 . 1 0 . 1 5 0  h a s  o c c u r r e d ,  it w i l l  a t t e m p t  to c o r r e c t  
the u n l a w f u l  p r a c t i c e  by c o n f e r e n c e  and p e r s u a s i o n  as f o l l o w s :



R e g i s t e r  /*? 7 ^  L A B O R 8 AAC 1 5 . 1 8 0  
8 AAC 15.195- 

9 o o

( 1 ) the d i v i s i o n  w i l l  p r o v i d e  the e m p l o y e r  t u l i e v e d  

;to h a v e  v i o l a t e d  AS  2 3 - 1 0 . 0 5 0  - 2 3 .10.150 w i t h  a c o p y  of the
j a s s i g n m e n t  or a d e s c r i p t i o n  of the a l l e g e d  v i o l a t i o n  a n d  i n f o r m  
'him o f  t h e  r e s u l t s  o f  its i n v e s t i g a t i o n ;  and

(2 ) the d i v i s i o n  w i l l  s c h e d u l e  an i n f o r m a l  
c o n f e r e n c e  w i t h  the e m p l o y e r  to d i s c u s s  the m a t t e r  a n d  a t t e m p t  
>to e l i m i n a t e  the a l l e g e d  v i o l a t i o n s .
I

(c) If the i n f o r m a l  c o n f e r e n c e  s u c c e e d s  i n  c o r r e c t i n g  
the a l l e g e d  v i o l a t i o n ,  no f u r t h e r  a c t i o n  w i l l  be t a k e n  by the 
d i v i s i o n  a g a i n s t  the e m p l o y e r .

i
(d) If an a l l e g e d  v i o l a t i o n  is not r e c t i f i e d  by the 

i n f o r m a l  c o n f e r e n c e  o.r if the e m p l o y e r  f a ils to a t t e n d  the 
c o n f e r e n c e  v.’lt h o u t  g o o d  c a u s e  shown, the d i r e c t o r  may, .at his 
d i s c r e t i o n ;

( 1 ) c o n d u c t  a f u r t h e r  i n v e s t i g a t i o n  i n t o  the m a t t e r ;

(2 ) e n f o r c e  the c l a i m  t h r o u g h  i n i t i a t i o n  of an 
a d j u d i c a t i v e  h e a r i n g  u n d e r  p r o v i s i o n s  of the A d m i n i s t r a t i v e  
Frocedui’e^f Act (AS JNl.62);

j
I (3 ) e n f o r c e  the c l a i m  t h r o u g h  f i l i n g  of an a c t i o n

c o u r t  of c o m p e t e n t  j u r i s d i c t i o n .

I
■

lb

tin a
1

(e) If the d i r e c t o r  d e t e r m i n e s  u n d e r  (d)(1) o f  t h i s  
s e c t i o n  that a f u r t h e r  i n v e s t i g a t i o n  in t o  the m a t t e r  s h o u l d  be 

hec o n d u c t e d ,  he m a y  p r o v i d e  that it be c a r r i e d  out by i n i t i a t i o n  
o f  an i n v e s t i g a t i v e  p r o c e e d i n g  c o n d u c t e d  in a c c o r d a n c e  w i t h  

secs. 10 t h r o u g h  30 of  c h a p t e r  25 of  this title. (Eff. I Z / 9 / 7 &  

Reg.Lste4’6 ^ )

A u t h o r i t y :  AS 2 3 . 1 0 . 0 8 0
AS 2 3 . 1 0 . 0 8 5  
AS 2 3 . 1 0 . 0 9 0  
AS 2 3 . 1 0 . 1 1 0

• -1 >

A R T I C L E  ,5.
1

G E N E R A L  P R O V I S I O N S

Sect ion
<jc>o-3r95'. P l a c e  o f  e m p l o y m e n t  for p u r p o s e s  of r e c o r d k e e p i n g  

D e f i n i t i o n s

I <\o o
8 A A C  15.195.

R E C O R D K E E P I N G .  F o r  p u r p o s e  
an e m p l o y e e  is e m p l o y e d "  m e a n s  a 
l o c a t e d  w i t h i n  the state. H o w e v e r ,  the e m p l o y e r  m a y  
d u p l i c a t e  r e c o r d s  at the s i t e s  or p r e m i e s  w h e r e  the 
p e r f o r m e d .  (Eff. 1 2 / l  / Ttf, Regie-t-er- 6 8 )

P L A C E  OF E M P L O Y M E N T  F O R  P U R P O S E S  OF 
p u r p o s e s  of  AS 2 3 . 1 0 . 1 0 0 ,  "the p l a c e  w h e r e  

c e n t r a l  o f f i c e  of the e m p l o y e r
k e e p  
w o r k  is

A u t h o r i t y : AS 2 3 . 1 0 . 0 8 5  
AS 2 3 . 1 0 . 1 0 0

£



8 A A C  1 5 . ^ $ .  D E F I N I T I O N S .  In this c h a p t e r  a n d  in 
jAS 2 3 . I O . O 5 O - 2 3 . 1 0 . 1 5 0 ,  u n l e s s  the c o n t e x t  r e q u i r e s  
l o t h e r w i s e :

em
(1) " a d m i n i s t r a t i v e” m e a n s  an e m p l o y e e ;

A
(A) w h o s e  p r i m a r y  d u t y  c o n s i s t s  of w o r k  

d i r e c t l y  r e l a t e d  to m a n a g e m e n t  p o l i c i e s  or s u p e r v i s i n g  
the g e n e r a l  b u s i n e s s  o p e r a t i o n s  o f  his e m p l o y e r ;

(E) w h o  c u s t o m a r i l y  and r e g u l a r l y  e x e r c i s e s  
d i s c r e t i o n  a n d  i n d e p e n d e n t  j u d g m e n t ;

(C) w h o  p e r f o r m s  his w o r k  u n d e r  o n l y  g e n e r a l  
s u p e r v i s i o n ;

(D) w h o  is lid on a s a l a r y  0 1  fee bas i s :

(E) w h o  r e g u l a r l y  a n d  d i r e c t l y  a s s i s t s  a 
p r o p r i e t o r  or a n  e x e m p t  e x e c u t i v e  e m p l o y e e  of tbe 
e m p l o y e r ;  a n d

(F) w h o  p e r f o r m s  w o r k  a l o n g  s p e c i a l i z e d  or 
t e c h n i c a l  l i n e s  r e q u i r i n g  s p e c i a l  t r a i n i n g ,  e x p e r i e n c e  or 
k n o w l e d g e  and d o e s  not d e v o t e  m o r e  t h a n  2 0  p e r c e n t  of 
his w e e k l y  h o u r s  to a c t i v i t i e s  w h i c h  are not d e s c r i b e d  
in th i s  p a r a g r a p h  or  p a r a g r a p h s  (?) or ( 1 1 ) of this 
s e c t i o n ;

i

( 2 )  " c a s u a l  employee^," as u s e d  in A S  2 3 . 1 0 . 0 6 5 ( 1 5 ) ,  
m e a n s  an e m p l o y e e  e n g a g e d  in an a c t i v i t y  w h i c h  o c c u r s  w i t h o u t  
r e g u l a r i t y  a n d  is not in the u s u a l  c o u r s e  o f  trade, b u s i n e s s ,  
o c c u p a t i o n  or p r o f e s s i o n  of h i s  e m p l o y e r ;

(3 ) " c o m m i s s i o n e r "  m e a n s  the c o m m i s s i o n e r  of  labor;

(*1) " d e p a r t m e n t "  m e a n s  the A l a s k a  D e p a r t m e n t  o f  L a b o r

(5 ) " d i r e c t o r "  m e a n s  the d i r e c t o r  o f  the w a g e  and 
h o u r  d i v i s i o n  o f  t h e  depart m e n t ,  or  his d e s i g n e e ;

»;6 ) " d o m e s t i c  s e r v i c e  in or a b o u t  a p r i v a t e  h o m e "  
as us e d  in AS 2 3 . 1 0 . 0 5 5 ( ^ 0 ,  m e a n s  a p e r s o n  e m p l o y e d  in or a b o u t  
a p r i v a t e  h o m e  o f  a p e r s o n  by w h o m  he is e m p l o y e d  a n d  who 
p e r f o r m s  s u c h  s e r v i c e s  or 1 ctivltj.t;_ as a b a b y s i t t e r ,  a cook, 
a b u t l e r ,  a v a l e t ,  a m a id, r h o u s e k e e p e r ,  a g o v e r n e s s ,  a 
J a n i t o r ,  a l a u n d e r e s s ,  a c a r e t a k e r ,  a h a n d y m a n ,  a g a r d e n e r ,  
a foo t m a n ,  a g r o o m  o r  a c h a u f f e u r  o f  a u t o m o b i l e s  for f a m i l y  use;

R e g i s t e r ^  ' ' T d f l U a V t j M  7  LABOR 8 AAC 15
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(7 ) "executive'' m e a n s  an e m p l o y e e :

(A) w h o s e  p r i m a r y  d u t y  c o n s i s t s  of  the m a n a g e­
me n t  of  the e n t e r p r i s e  t w h i c h  he is e m p l o y e d  or o f  a 
c u s t o m a r i l y  r e c o g n i z e d  t department, or s u b d i v i s i o n
o f  the e n t e r p r i s e ;

(B) w h o  c u s t o  id r e g u l a r l y  d i r e c t s
t h e  w o r k  o f  two or m o r e  c "ployees;

(C) w h o  has the a u t h o r i t y  to h i r e  or fire or 
e f f e c t  any o t h e r  c h a n g e  of s t a t u s  of o t h e r  e m p l o y e e s  or  
w h o s e  s u g g e s t i o n s  or r e c o m m e n d a t i o n s  r e g a r d i n g  t h e s e  k i n d s  
o f  c h a n g e s  are g i v e n  p a r t i c u l a r  w e i g h t ;

(D) w h o  c u s t o m a r i l y  and r e g u l a r l y  e x e r c i s e s  
d i s c r e t i o n a r y  a u t h o r i t y ;

(E) w h o  do e s  not d e v o t e  m o r e  t h a n  20 p e r c e n t  
o f  his w e e k l y  h o u r s  to a c t i v i t i e s  whicli a r e  not d i r e c t l y  
and c l o s e l y  r e l a t e d  to the w o r k  d e s c r i b e d  in this 
p a r a g r a p h  or p a r a g r a p h s  ( 1 ) or (Ii) o f  this s e c t i o n ;  and

(P) w h o  is c o m p e n s a t e d  on a s a l a r y  b a s i s ;

(8 ) " n o n p r o f i t "  as u s e d  in AS 2 3 . 1 0 . 0 5 5 ( 6 ) ,  m e a n s  
an o r g a n i z a t i o n  no part of  the I n c o m e  or p r o f i t  o f  w h i c h  is 
d i s t r i b u t a b l e  to its m e m b e r s ,  dir e c t o r s ,  or o f f i c e r s  and w h o s e  
s t a t u s  has b e e n  d e t e r m i n e s  by the U.S. I n t e r n a l  R e v e n u e  S e r v i c e  
as n o n p r o f i t ;

(9 ) "on c a l l "  m e a n s  t i m e  that an e m p l o y e e  is 
r e q u i r e d  to r e m a i n  on ca l l  on tlie e m p l o y e r ' s  p r e m i s e s  or o t h e r  
p l a c e  of e m p l o y m e n t  or so c l o s e  to t h e m  that he c a n n o t  use the 
ti m e  e f f e c t i v e l y  for his o w n  p u r p o s e s ,  but d o e s  net i n c l u d e  the 
t i m e  a n  e m p l o y e e  is not r e q u i r e d  to r e m a i n  on or n e a r  his e m p l o y  
p r e m i s e s  or  o t h e r  p l a c e  of e m p l o y m e n t  but is m e r e l y  r e q u i r e d  to 
l e a v e  w o r d  at his h o m o  or w i t h  the e m p l o y e r  w h e r e  he m a y  be 
r e a c h e d ;

( 1 0 ) " o u t s i d e  s a l e s m a n "  m e a n s  a p e r s o n  w h o  is 
e m p l o y e d  for the p u r p o s e  of m a k i n g  sales, c o n t’act s  for sal e s ,  
c o n s i g n m e n t s ^  or s h i p m e n t s  for s a l e  or o b t a i n ! o r d e r s  for 
s e r v i c e s  o r  for use o f  f a c i l i t i e s  for w h i c h  r. c o n s i d e r a t i o n  
w i l l  be p a i d  by t h e  c l i e n t  or c u s t o m e r  and ./hose h o u r s  of w o r k  
of  a n a t u r e  o t h e r  t h a n  that d e s c r i b e d  in th i s  p a r a g r a p h  or 
p a r a g r a p h  ( 1 2 )Vdo not e x c e e d  2 0  p e r c e n t  of the h o u r s  w o r k e d  
in the worlcwee(rpv
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(11) "professional.'1 /leans an e m p l o y e e ,  e x c e p t  for 

t he c l a s s i f i c a t i o n s  of r e g i s t e r e d  n u r s e  a n d  l i c e n s e d  p r a c t i c a l  

nursefp^

(A) w h o s e  p r i m a r y  d u t y  is:

(i) to p e r f o r m  w o r k  r e q u i r i n g  k n o w l e d g e  
o f  a n  a d v a n c e d  t y p e  in a f i e l d  of s c i e n c e  or l e a r n i n g  
c u s t o m a r i l y  a c q u i r e d  by a p r o l o n g e d  c o u r s e  of 
s p e c i a l i s e d  i n t e l l e c t u a l  i n s t r u c t i o n  a n d  s t u d y ,  as 
d i s t i n g u i s h e d  f r o m  a g e n e r a l  a c a d e m i c  e d u c a t i o n  or 
f r o m  an a p p r e n t i c e s h i p  o r  f r o m  t r a i n i n g  in the 
p e r f o r m a n c e  o f  r o u t i n e  m e n t a l ,  m a n u a l ^ o r  p h y s i c a l  
p r o c e s s e s ;  or

(ii) to p e r f o r m  w o r k  th a t  is o r i g i n a l  a n d  
c r e a t i v e  in c h a r a c t e r  in a r e c o g n i z e d  f i e l d  of 
a r t i s t i c  e n d e a v o r  (as o p p o s e d  to w o r k  w h i c h  can be 
p r o d u c e d  by a p e r s o n  w i t h  g e n e r a l  m a n u a l  or  i n t e l l e c­
tual  a b i l i t y  a n d  t r a i n i n g ) ,  and t h e  r e s u l t  o f  w h i c h  
d e p e n d s  p r i m a r i l y  on the i n v a n t i o n ,  i m a g i n a t i o n ,  or 
t a l e n t  o f  the e m p l o y e e ;  or

(ill) to teach, tutor, i n s t r u c t ,  or 
l e c t u r e  in the a c t i v i t y  of i m p a r t i n g  k n o w l e d g e ,  and 
w h o  is e m p l o y e d  a n d  e n g a g e d  in th i s  a c t i v i t y  as a 
t e a c h e r  c e r t i f i e d  or r e c o g n i s e d  as s u c h  in a s c h o o l  
o r  o t h e r  e d u c a t i o n a l  e s t a b l i s h m e n t  or i n s t i t u t i o n ;  
a n d

(B) w h o s e  work:

(1) r e q u i r e s  the c o n s i s t e n t  e x e r c i s e  of 
d i s c r e t i o n  and j u d g m e n t  in its p e r f o r m a n c e ;

(ii) is p r e d o m i n a t e l y  i n t e l l e c t u a l  and 
v a r i e d  in c h a r a c t e r  (as o p p o s e d  to r o u t i n e  m e n t a l ,  
m a n u a l ,  m e c h a n i c a l ,  or p h y s i c a l  w o rk) a n d  is o f  s u c h  
c h a r a c t e r  t h a t  the o u t p u t  p r o d u c e d  or the r e s u l t  
a c c o m p l i s h e d  c a n n o t  be s t a n d u r d i z e d  on a ti m e  ba s i s ;  
a n d

(iii) is c o m p e n s a t e d  on a s a l a r y  or fee
b a s i s :

(12) " s a l e s m a n  e m p l o y e d  on a s t r a i g h t  c o m m i s s i o n  
ibasis" m e a n s  a p e r s o n  w h o  is r e g u l a r l y  e m p l o y e d  on the b u s i n e s s  
p r e m i s e  of his e m p l o y e r  and is c o m p e n s a t e d  on a s t r a i g h t  
c o m m i s s i o n  b a s i s  for the p u r p o s e  o f  m a k i n g  sa l e s ,  c o n t r a c t s  for 
s a l e s ,  c o n s i g n m e n t s ,  o r  s h i p m e n t s  for sale or in o b t a i n i n g  
o r d e r s  for s e r v i c e s  o r  the use of f a c i l i t i e s  for w h i c h  a 
c o n s i d e r a t i o n  w i l l  be p a i d  by the c l i e n t  or c u s t o m e r  and w h o s e  
h o u r s  of w o r k  of a n a t u r e  o t h e r  t h a n  that d e s c r i b e d  in thi:

p a r a g r a p h  or p a r a g r a p h  ( 1 0 ) y d o  not e x c e e d  20 p e r c e n t  of the 
h o u r s  w o r k e d  in t h e  workweek]"*
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(13) " s t a n d b y  or w a i t i n g  t i m e "  m e a n s  t i m e  t h a t  an 
'empl o y e e  is r e q u i r e d  to be at or n e a r  his p o s t  or p l a c e  of
e m p l o y m e n t  a n d  is r e q u i r e d  to w a i t  for w o r k  o r  an  a s s i g n m e n t ,  
w h e t h e r  n o r  not b e c a u s e  of s h u t d o w n  or r e p a i r ,  a n d  d u r i n g  w h i c h  
he c a n n o t  use t h e  ti m e  e f f e c t i v e l y  for h i s  o w n  p u r p o s e s ;

(14) " s u p e r v i s o r y  c a p a c i t y "  m e a n s  t h o s e  p r i m a r y  
jduties p e r f o r m e d ,  e x c e p t  for the c l a s s i f i c a t i o n s  o f  r e g i s t e r e d  
jnurse a n d  l i c e n s e d  p r a c t i c a l  nu r s e ,  by an  e m p l o y e e  w h o  is 
e m p l o y e d  s o l e l y  for the p u r p o s e  o f  r e g u l a r l y  a s s i g n i n g  a n d  
d i r e c t i n g  the a c t i v i t i e s  of  o t h e r  e m p l o y e e s ,  a n d  is r e s p o n s i b l e  
f o r  r e s u l t s  of the w o r k  p e r f o r m e d ,  a n d  w h o  d o e s  not p e r f o r m  
'duties r e g u l a r l y  p e r f o r m e d  by the e m p l o y e e s  s u p e r v i s e d ,  e x c e p t  
ifor b r i e f  p e r i o d s  of t i m e  not to e x c e e d  20 p e r c e n t  o f  the 
h o u r s  w o r k e d  in the w o r k w e e k :  the p u r p o s e  of A S  2 3 . 1 0 . 0 6 0 ,
it d o e s  not a p p l y  to a n y  e m p l o y e e  r e q u i r e d  by the e m p l o y e r
to p e r f o r m  e u o tf^aStivities on a n  i n t e r m i t t e n t  or s u b s t i t u t e

i recurrlng p e r i o d  o f  168 hou r s ,  i.e. s e v e n  c o n s e c u t i v e  24 h o u r  
p e r i o d s .  It m a y  b e g i n  on any day of the w e e k  and n e e d  not 
c o i n c i d e  w i t h  the c a l e n d a r  w e e k j  Jfri i n d i v i d u a l  e m p l o y e e ' s  
|workweek is the s t a t u t o r y  or c o n t r a c t  n u m b e r  of  h o u r s  that he 
;is to r e g u l a r l y  w o r k  d u r i n g  that p e r i o d ;  jThe w o r k w e e k  m a y  
n o t  be a r t i f i c i a l l y  a d j u s t e d  for the p u r p o s e  of  a v o i d i n g  
.the p a y m e n t  of o v e r t i m e ,  h o w e v e r  the w o r k w e e k  m a y  be c h a n g e d  
ifor a n y  o t h e r  p u r p o s e  in the m a n n e r  p r o v i d e d  in AS 2 3 . 0 5 . 1 6 0 .

b a s i s  d u r i n g  t h e  c o u r s e  of his e m p l o y m e n t ;

(15) " w o r k w e e k "  m e a n s  a f i x e d  a n d  r e g u l a r l y

(Eff. 1 2 . / 1 % ’ R e g i s  t e r  )

A u t h o r i t y :  AS 23*.10.055
AS 2 3 . 1 0 . 0 6 0  
AS 2 3 . 1 0 . 0 8 5
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N O T I C E  O F  P R O P O S E D  C H A N G E S  IN T H E  
R E G U L A T I O N S  O F  T H E  D E P A R T M E N T  O F  L A B O R

N o t i c e  is n e r e b y  g i v e n  t h a t  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r ,  
u n d e r  t h e  a u t h o r i t y  v e s t e d  b y  A S  2 3 . 1 0 . 0 8 5 ,  p r o p o s e s  to r e p e a l  
jand a d o p t  r e g u l a t i o n s  in T i t l e  8 o f  t h e  A l a s k a  A d m i n i s t r a t i v e  
C o d e  t o  i m p l e m e n t  A S  2 3 . 1 0 . 0 5 0  - A S  2 3 . 1 0 . 1 5 0 ,  as f o l l o w s :

(1) 8 A A C  15 is a m e n d e d  b y  r e p e a l i n g  s e c t i o n s  010
t h r o u g h  070 i n  t h e i r  e n t i r e t y  a n d  a d o p t i n g  a n d  
r e p l a c i n g  w i t h  n e w  s e c t i o n s  as f o l l o w s :

A R T I C L E  1.i
I
A r t i c l e  1 s t i p u l a t e s  m i n i m u m  w a g e s ,  m a x i m u m  h o u r s  and 
c o m p u t a t i o n  o f  o v e r t i m e  a p p l i c a b l e  to  e m p l o y m e n t  in A l a s k a .

A R T I C L E  2.

A r t i c l e  2 p r o v i d e s  c e r t a i n  e x e m p t i o n s  f r o m  the p a y m e n t  of  
m i n i m u m  w a g e s  o r  o v e r t i m e .

A R T I C L E  3.
I
A r t i c l e  3 s t i p u l a t e s  t h o s e  d e d u c t i o n s  f r o m  an e m p l o y e e ' s  
w a g e s  t h a t  a r e  p e r m i s s a b l e  a n d  t h o s e  d e d u c t i o n s  t h a t  a r e  
p r o h i b i t e d .

A R T I C L E  4.

A r t i c l e  4 e s t a b l i s h e s  t h e  p r o c e d u r e s  for a s s i g n m e n t  o f  c l a i m s  
a n d / o r  the c o n d u c t  o f  i n v e s t i g a t i v e  h e a r i n g s  a n d  c o n f e r e n c e s .

j A R T I C L E  5.

‘A r t i c l e  5 d e f i n e s  m i s c e l l a n e o u s  t e r m s  as u s e d  in t h i s  

!chapter a n d  AS  23.1C.

•Notice is a l s o  g i v e n  t h a t  a n y  i n t e r e s t e d  p a r t y  m a y  p r e s e n t  
o r a l  o r  w r i t t e n  s t a t e m e n t s  o r  a r g u m e n t s  r e l e v a n t  to the a c t i o n  
; p r o p o s e d  a t  a h e a r i n g  to b e  h e l d  at the D I V I S I O N  O F  A V I A T I O N  
B U I L D I N G  C O N F E R E N C E  ROOM, 4111 A V I A T I O N  A V E N U E ,  (next to L a k e  
Hood) A n c h o r a g e ,  A l a s k a  9 9 5 0 2  a t  1: 3 0  p.m. o ' c l o c k  o n  
S e p t e m b e r  15, 1978.

iCopies o f  the r e g u l a t i o n s  m a y  b e  o b t a i n e d  b y  w r i t i n g  to:
.Wage a n d  H o u r  D i v i s i o n ,  A l a s k a  D e p a r t m e n t  o f  L a b o r ,
P. 0. B o x  630, J u n e a u ,  A l a s k a  99811.



T h e  D e p a r t m e n t  o f  L a b o r  u p o n  its o w n  m o t i o n  o r  a t  t h e  
i n s t a n c e  o f  a n y  i n t e r e s t e d  p e r s o n ,  m a y  a f t e r  S e p t e m b e r  30, 19 7 8  
a d o p t  t h e  p r o p o s a l s  s u b s t a n t i a l l y  as d e s c r i b e d  a b o v e  w i t h o u t  
f u r t h e r  n o t i c e  o r  m a y  d e c i d e  to t a k e  n o  a c t i o n  o n  them.

D a t e  S ' / 2 / / 7 1 ?

iM t f O t
W i l l i a m  IC. S p e a r
D e p u t y  C o m m i s s i o n e r  
D e p a r t m e n t  of  L a b o r

i
i

i
i
i
>
i
I
i
i
j

T o  be p u b l i s h e d  A u g u o t  30, 31 a n d  S e p t e m b e r  1- 1978.
t



STATE OF ALASKA
) SS.

F I R S T  J U D I C I A L  D I S T R I C T  )

A F F I D A V I T  OF  N O T I C E  OF  A D O P T I O N  OF R E G U L A T I O N

I , E.T. "Lee" L e l a n d , W / H  I n v e s t i g a t o r  I I I , of  the 
D e p a r t m e n t  o f  L a b o r , b e i n g  sw o r n ,  d e p o s e  a n d  s t a t e  the 

i f o l l o w i n g :

As r e q u i r e d  by AS 6 2 , 1 9 0 ,  n o t i c e  o f  the p r o p o s e d  a d o p t i o n  
of  8 AAC 1 5 . 1 0 0 - 2 0 0  has b e e n  g i v e n  by

(1) b e i n g  p u b l i s h e d  in a n e w s p a p e r  or t r a d e  
p u b l i c a t i o n

(2) b e i n g  m a i l e d  to i n t e r e s t e d  p e r s o n s ,

(3) b e i n g  m a i l e d  or d e l i v e r e d  to a p p r o p r i a t e  s t a t e
o f f i c i a l s ,

(*0 b e i n g  f u r n i s h e d  to the D e p a r t m e n t  of Law,

(5) b e i n g  f u r n i s h e d  to i n c u m b e n t  s t a t e  l e g i s l a t o r s .

D a t e : _____/  O - 3 ~ 7  S ''
J u n e a u ,  A l a s k a

S U B S C R I B E D  A N D  S W O R N  T O  b e f o r e  me  th i s  < 3 * *  d ay of 
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S T A T E  OF A L A S K A  )
) s s .

T H I R D  J U D I C I A L  D I S T R I C T  )

A F F I D A V I T  O F  O R A L  H E A R I N G

I, D o n  W i l s o n ,  W / H  I n v e s t i g a t o r  II o f  the D e p a r t m e n t  
! of La b o r ,  b e i n g  s w o r n  d e p j s e  a n d  s t a t e  the f o l l o w i n g :

On  S e p t e m b e r  15, 19 7 8  at 1: 3 0  p .m., in the D i v i s i o n  
j of A v i a t i o n  C o n f e r e n c e  R oom, *1111 A v i a t i o n  A v e n u e ,  A n c h o r a g e ,
| A l a s k a ,  I p r e s i d e d  o v e r  a p u b l i c  h e a r i n g  h e l d  in a c c o r d a n c e  
[ w i t h  AS *1*1.62.210 for the p u r p o s e  of  t a k i n g  t e s t i m o n y  in 
: c o n n e c t i o n  w i t h  the a d o p t i o n  o f  8 A A C  1 5 * 1 0 0 - 2 0 0 .

Date: S e p t e m b e r  15, 1978
A n c h o r a g e ,  A l a s k a

S U B S C R I B E D  A N D  S W O R N  TO  b e f o r e  me th i s  1 5 t h  d a y  of 
e m b e r ,  1978.

J L
N O T A R Y  P U B L I C  IN A N D  FOR A L A S K A  

My C o m m i s s i o n  E x p i r e s :



A D V t R T I S I N G  
V  O R D E R

Q  N O T IC E  TO  P U B L IS H E R  £

I N V O IC C  M U ST  H t  IN T R I P L IC A T E  S H O W I N G  A D V L H T I S I N G  
O R D E R  NO  . Cl. HTIT IGD AT I ' O A V i r  OP  P U B L I C A T I O N  ( P A R T  
? OP T H I S  r o i < f A> iW IT I I  A T T A C H E D  C O P Y  OP  A D V E R T I S E ­
M E N T  M U S I  HE S U H M I T r ^ ^ y J l T H  I f J V O I C E .

1. I VULIUI'JLU II I

A n c h o r a g e  D a i l y  Ne w s  
P *0. B o x  40
A n c h o r a g e ,  A l a s k a  9 9 501

'></'

V E N D O R  NO .
A D N  501

D e p a r t m e n t  of jL>abor 
W a g e  and H o u r  D i v i s i o n  
P.O. B o x  630 
J u n e a u ,  A l a s k a  9 9011

DATE C f  A .O .
A u g u s t  2 1 } 19 7 8

D a t e s  a d v e r t i s e m e n t  r e q u i r e d :

A u g u s t  30, 31 a n d  S e p t e m b e r  1, 19 3 8

'
THE  M A T E R I A L  B E T W E E N  TH E  D O U B L E  L I N E S  M U S T  BE PRIN TED .IN  
I TS  E N T I R E T Y  ON  TH E  D A T E S  S H O W N .
mi linc. address * A l a s k a  D e p a r t m e n t  o f  Lab-^or 

A d m i n i s t r a t i v e  Serv±ca»u5$r,

'■ j5''*i *■* •'*■•; ,v
F i s c a l  S e c t i o n  
P.O. B o x  1 1 4 9  
J u n e a u .  A l a s k a ■99fllJL

A F F I D A V I T - O F - P U B L I C A T I O N

UNITED STATES OF AMERICA \

STATE OF Alaska ( j.,

________T h i r d  division, j

BEFORE ME. THE UNDERSIGNED, A NOTARY PUBLIC 1 HIS DAY 

PERSONALLY APPEAREDN:1 tlui 1 1 n Lhcvn 1 ici^ g

BEING FIRST DULY SWORN, ACCORDING TO LAW, SAYS THAT 

HE/SHE IS THE Legal Clerk o f NIL ANCHORAM., Nl: 

p u b l i s h e d a t Anchorage___________ in said division

A I :k  L .'1
_  AND THAT THE

• .notice oi Apotao-.v
CHANOk N T H B  > >. 

J RBO ULATIC  } OP-TMB" ,/ t  
D EPARTM BN  I t A r fO R i ;

. ;  li>. V - W L  • • :  
Nolle* I i  hereby e lv e ii that th * j 
A lo iko  D epartm ent-at i L abor, ■ 
under, Ih . au lhorltVkvested b y . 
AS J3.10.083, proposes lo  repeal 
ond odopl reou la llon t-ln  T itle I '  
of Ih* A laska Adm in istrative 
Co2i55 SmpJinwit ASJS.lO.OJO,

II) t  AAC 1 J  Ii a - ' •by-

IV s

T L L l L a n d  s t a t e  o f Al!lsk!l

ADVERTISEMENT, OF WHICH THE ANNEXED IS A TRUE COPY,

WAS PUBLISHED IN SAID PUBLICATION ON THE.

August_______19_ZJ? AND THEREAFTER FOR 1

.DAY OF

CONSECUTIVE DAYS, THE LAST PUBLICATION APPEARING ON

THE. 1 DAY OF_ Sept. . 19jj? AND THAT THE

3x 6 h inches $81 .90
RATE CHARGED THETlEON IS NOT IN EXCESS OF THE RATE

CHARGED PRIVATE INDWIDUALS.

SUBSCRIBED AND SWORN TO 
THIS— 1 DAY OF. bcnt

BEFORE

NOTARY PUBLIC FOR STATE OF. 
MY COMMISSION EXPIRES____

: ■(!) t  AAC IS l |  am ended 
rspsallno  s i c l lo m 010Ihrouoh , 
070 in Ihs lr tn llr s ly  ond odoa- 
llno and rep lac ing-w ith  n»w  • 
ted lo n s o i  fo llow s; jj-i* .» •

.. ARTICLE 1,1/'
A rtic le  I sllnu lo tet m inimum 
wooes, m a x im um 'h ou rs • and 
compulation of overtim e op- 1 
p llcob li la  tm p loym sn l In Atos- 
kn. ■ ■ • i l i M i i ’

A R T IC LE  J . 1 > 1  .
A r l ld j  J  p ro v ld fi certa in  *x - 
emptloni (rom Ih* paym ent ol 
minimum wooes or a v e r J I f j i j i . , '; ; \

A R T IC LE  •
A rtic le  3 stipulates those deduc- ' 
llon i Irom on em p layee 't w oo e i •’
I hoi are  perm lisob le and those-' 
d edud lon i that o r*  prohibited , i

A RT IC LE  I ,  A '  )
A rtic le  4 estab lishes the proced- ) 
urrs tor asslonm ent .ol c la im s 
and /or Ih t conduct o l InvesMuo- I 
llvohear ln os and conferences.

V ' A R T IC L E S , V -V 'i ’- l( 
Artic le 5 d s lln e s m isce llaneous j 
term s a s  used In this cttap ler • 
and AS 33.10 .' %  -  f t t W w v U  

/  •V p l ' - Jn '■ •• II
Nolle* Is a lso  g iven  ttiot ony In-? 
Isres led  party m ay present ora l • 
or written statem ent* o r o r s u - ' 
m in ts re levoh l to th* ac tion ., 
proposed a l a  litar lno  lo be held i 
at III* D IV IS ION O F AV IAT ION 1  
BU ILD IN G  C O N FE R E N C E ] 
ROOM ,.. 4 1 1 1 ' , , * ,  AV IAT IO N  {  
A V EN U E , (next to L ak e  HoodI I 
Anchoroae, A la ska  MS0J a l l i » . h  
P .m . o 'c lo ck ,a n ,S e p tem b e r ,IS ,ii

Copies o f the r e p u ta t io n * .m a y l 
be obtained by writing lo : Wooei* 
and Hour D ivision , A la s k a  De- j 
porlm snt of Lobor, P .O U B o x *  
430, Ju n e au , A la sk a  m i l ,  /.< t ,1  , - r* ’ " Y
The Department of Lobor iipch t 
Its own motion or a t th* Instance V 
o l an y  Interested person , m ay  ;  
o l l t r  Sep lsm ber 30, t»7« ad o p t) 
th* proposals sub stan lla lly  a i t  
dsscrlbed above w llhnul further., 
no lle* or m ay Osclde to take no 1 
ocilon on them J  n

Date) 1/3 1 /7 1

i III. P V ia m  E . S o e a r 'l t  H i  »» 
I . U * iv :/C om m is s io n e r - , v .' 

Ds-portmenl ot Lobo r.^ ..;,

Pub : Auo, 30 ,3 1, S e p t .1 ,! » » '  '

V 7 T T X T
1,79168

R E M I N D E R
ATTACH INVOICES ANP PROOF OF PUBLICATION.



r;c-

■ 'Si-
■

. • -■>

AFFIDAVIT OF PUBLICATION
UNITED STATES OF AMERICA 

STATE OF ALASKA 
FOURTH DISTRICT

Legal 13.544 T P ’- : i ' f-
NOTICE OF-PROPOSED 

■ CHANGES INTHE .. .
REGULATIONS OF THE 

DEPARTM ENT OF LABOR 
Notice-1» hereby given that the 

A laska Department 'o f Labor, 
under the authority vested byA S  
33.10.0SS. proposes td repeal and 
adopt regulation* In Title 8 of the 

! A la ska Administrative Code to 
Im p lem en t A S ' 2 3 :10 .050-AS 
33.10.150, av fo llow s:.. .,-

( 1) 8 f i . i t  IS Is 'bm ended by 
repea lirg  sections 010 through 070 
In their entirety and adopting and 
rep lacing with their new sections 
as follows: "'.'i

;  :• AR 'IC L E  i.
A rticle 1 ; . stipulates minimum 

w ages , . maximum .. hours . and 
computation of .of overtime ap­
p licab le toemployment In A laska.

A R T IC L E !.,
A rtlele-3 provides certain amp- 

tlon s- f r o m ‘ .t h e ‘* p a y m en t 'o f  
minimum W ageiorovartlm e. ' .

• _ ART ICLE 3.5 -
A r t ic le  3 1 S t ip u la te s ' those 

'. deductions-.from : an ’ ’ employee's > w ages Uhat,-are perm lssable, and 
.t h o s e  d e d u c t io n s ' 't h a t , ; a re  
prohibited/'- I ' . V ' h r V , : I 
■ ; , •"?a r t i c l e  * .

A r t i c l e ' i 4 ‘ est/ib i is h c i the 
’.p rocedu res , for 'assignment , ot 
/c la im s  and/or the. conduct o ' In- 
vesllgatl> fe ,. h earings, and , con­

f e r e n c e s . ..W i ’ -
sev • •• ;:V ;ART IC IE3 . ... •
V . Article S .dcllnrs.m iscellaneous 
.te rm s a s ’used ln |th |s  chapter and 
AS 23.10 .. t ■■'■/>

- . Notice Is also given that.’ any 
Interested oarty may present oral 
o r  w r it t e n  - s t a t em e n t s  o r  
arguments relevant to the action ' 
proposed at a hearing to be hold at 
the DIVISION OF AVIATION 
O U I L D I N G  C O N F E R E N C E ' 
R O O M .  41  I t - - AV I  AT  I ON 
A V EN U E , .'(n ext; tg Lake Hood)

I Anchorage;! A laska 99502*-at <1:30 
p.m . o 'clock on September 15,1978.

Loplcs of the regulations may be 
obtained by writing to: Wage.and 

- Hour D ivision. Alaska Department . 
of Labor, P.O . Box 630, Juneau , 
A laska 99811. v .t  ■ '

The Department ol Labor upon 
Its own motion or at the Instance ot 
any Interested person, may alter 
September 30, 1978, adopt tho 
p r o p o s a ls  s u b s t a n t ia l ly  as 
described above without further 
notice or m ay declderto take no 
action on t h e m , '
Date 8/21/78 , ;  -."

.W illiam E . SfSoar 
Deputy Commissioner 
Department ol Labor 

PU BL ISH : August- 30,. 3 1 . . Sep­
tember 1, 1971 .

ss.

Before me, the undersigned, a notary public , this day person­

a l ly  appeared P F F T F F F R ________________________ . w ho, being

first du ly sworn, according to law, says that he/she is an 

Advertising Clerk o f the Fa irbanks Daily News-Miner, a newspaper 

published at Fairbanks , in said Fourth District and State , 

and that the advertisement, o f which the annexed is a true copy , 

was published in said paper on the fo llowing day(s) ,

■ 7 / Pi 0 / 7 ? ) 8 / 3 1 . / 7 8
7/0.1/77

t • iL *

, and that the rate charged thereon is not in excess o f the 

rate charged private in d iv idu a ls^ v i th  the usual discounts.

Subscribed and sworn to before me this ^  11

day nf S E P T E H W R

N o ta r y  Public in and fo r '

My commission exp ires O I O H  1 0 *  I 7 1 1 1

<a.

C U S N R .  1.1592 LEGAL. N O .  1 3 5 5 4 4 - 0



A D V E R T I S I N G  
. O R D E R

'■ ' IWBUSHER •
NOTICE TO PUBLISHER

INVOICC M USI IIL: IN IH l l ’ l I ' . :A i r  SHOWING a i i v c h t i s in g  
OMDEI1 NO . C E IU IF IU D A F F I I IA V ir  OF PUBLICATION (PART 
?  OF I I I I S  FORM) WITH A T IA C H F II COPY OF AO VERT ISE- 
Ml N? M USI HE SUHM It FLO WI TH INVO ICE.

S o u t h e a s t  A l a s k a  E m p i r e  
235 2nd S t r e e t  
(Juneau, A l a s k a  9 9 8 0 1

D e p a r t m e n t  o f  L a b o r  
W a g e  and H o u r  D i v i s i o n  
P.O. B o x  630 
J u n e a u ,  A l a s k a  9 9 8 1 1

V E N D O R  N O .

S A E  734

O A T E  O F  A .O .

A u g u s t  21, 1 9 7 8
D A T E S  A D V E R T IS E M E N T  R E Q U IR E D :

A u g u s t  30,

•
THE M ATER IAL BETWEEN THE DOUBLE L IN ES  MUST BE PR INTED  IN 
ITS EN T IR ET Y  ON THE DATES SHOWN

‘V«
31 a n d  S e p t e m b e r  1, 1 9 7 8  4

P I L L IN G ADonF.rfr.Alaska D e p a r t m e n t  o f  L a b o r : 1. 
A d m i n i s t r a t i v e  S e r v i c e s  
Fiscr\l S e c t i o n
P.O. B o x  1 1 4 9  
J u n e a u .  A l a s k a  9 9 8 1 1

A F F I D  A V I T - O F - P U  B L I C A T I O N
■ i *

UNITED STATES OF AMERICA 

s t a t e  o f  Alaska

________________________DIVISION

I ss

BEFORE ME, THE UNDERSIGNED, A NOTARY PUBLIC THIS DAY

PERSONALLY APPEARED Jeff A. Wilson_________WHO,

BEING FIRST DULY SWORN, ACCORDING TO LAW. SAYS THAT 

HE/SHE IS THE Gen. Manager of S.E. Alaska Empire

PUBLISHED A T Juneail__________________IN SAID DIVISION

__________ AND STATE O F Alaska________AND THAT THE

ADVERTISEMENT, OF WHICH THE ANNEXED IS A TRUE COPY, 

WAS PUBLISHED IN SAID PUBLICATION ON THE_3HLll_DAY OF

AucuiS.t. J9.Z2, AND THEREAFTER FOR 2_

CONSECUTIVE DAYS. THE LAST PUBLICATION APPEARING ON 

t h f 1st p a y  o f September in 78 a n d  t h a t  t h e
i

IRATE CHARGED THEREON IS NOT IN EXCESS OF THE RATE
• I

iCHARGED P : INDIVIDUALS.

C)
IOTARY PUBLIC FOR^TATE OF. 

'MMMISSION EXPIRES.
3\Ty~co mrnlssmn T :" p in , ! r  

-Seplrmbtrr-HT- IfflO ”

N D E R -

 mvHi"
CEPAmMKNT •

^ K otkeV,
I 'L̂ ftEQl/tAifviw vr na i/rur/vn i m n  v <

• >ne«l if LaborJ bndto/Ui*authoflty retted by A fl2  

,o Implement AS U .10 .1U , u  folio wi- i ,Mi ■ Am it i________________________ • ■ I

   stipulates m liUntura'in**i,roninian '

*•
ARTICLE i t .  " " *

Article J  provides certain exemptions from tbe 
payment or minimum wajea or overtime.

■- ARTICLE I  
Article 1  stipulates Uk m  deetoctlooa from u ) 

employee ■ w i |n  that are permUaable and thoae 
dedurtlons lhatare prohibited.'*' ' >

ARTICLED  V 7  
■ Article 4 establishes the procedure* far enlfn- 
ment of cUlms and/or the conduct ot Inrotltrtlr* 
hearings and conferencw. ■ ' .>

i '■ f t ARTICl^l..','• : ' , • 
,£i,lkrtf  ntkceltaneooa terma aa oaed to •
thli chapter and.AS l  1 i

Notice It abo jlWn that any Intern ted party, 
may preienl oral or written statements or arsu-1 
menu trlerant to the action proposed at n hearing 1 

I to be held at the-DIVISION OF AVIATION

:

: Copin ot the repilatlona may be’ oblained 6y - 
wTlllny lo: Wiye nnd.Houj Dtvtstoo, Alaska ' 

iDepartnvm ot » » ,  Juneau,
Alaska 99611 . ■< ,-fA  

The Department ol Lal-or upon Its own motion. 
or al the Instance o l any Interested person, may 
after September JO, IS7B adopt the proposals sub- 
slantlally as described ibove without further 
rwtlre or nuy decide to t.ke no actloa on them 
Date a / I I/7B /

WIOETra E.~5?5F
Deputy CoinmLrt loner' 

i. Department o l Labor 
Publish: Aug. 10. 31. Sept. | ,  | « |  - , .
*00 82 ■*.

•CS AND PROOF OF PUBLICATION.



G o o d  a f t e r n o o n  Mr. C h a i r m a n ,  C o m m i t t e e  m e m b e r s ,  a n d  

g u e s t s .  M y  n a m e  i s  J o h n  M a r t i n .  I a m  the A r e a  M a n a g e r  for 

D r e s s e r  A t l a s ,  a d i v i s i o n  of D r e s s e r  I n d u s t r i e s .  I h a v e  r e s i d e d  

a n d  h a v e  b e e n  r e g i s t e r e d  a s  an  A l a s k a  c i t i z e n  for the p a s t  

si x  y e a r s .

I a m  h e r e  t o d a y ,  in t h a t  I s t r o n g l y  b e l i e v e  t h a t  a 1978 

A l a s k a  D e p a r t m e n t  of  L a b o r  r e g u l a t i o n  p r o h i b i t i n g  the u s e  of the 

f l u c t u a t i n g  w o r k  w e e k  p a y  p l a n  h a s  c r e a t e d  an e n o r m o u s  m a n a g e r i a l  

a n d  e m p l o y e e  c o m p e n s a t i o n  p r o b l e m  t h a t  is n o t  c o n d u c i v e  to a 

h e a l t h y  b u s i n e s s  c l i m a t e .  T h i s  r e g u l a t i o n  has c r e a t e d  a 

p o t e n t i a l l y  d i s a s t r o u s  u n j u s t  e c o n o m i c  i m p a c t  on my f i r m  and 

o t h e r s  o p e r a t i n g  in t h i s  state.

D r e s s e r  A t l a s  e m p l o y s  the f l u c t u a t i n g  w o r k  w e e k  p l a n  in 

a l l  of the U n i t e d  S t a t e s  w h e r e  w e  o p e r a t e .  it is p r o v e n  to be 

t h e  b e s t  p a y  p l a n  s u i t a b l e  t o  t h e  ^ ' 1 a n d  gas s e r v i c e  b u s i n e s s  

f o r  b o t h  the e m p l o y e e  a n d  e m p l o y e r .  D r e s s e r  Atlas' l a r g e s t  

A l a s k a n  c o r e  of o p e r a t i o n  is on t h e  N o r t h  Slope. Our e m p l o y e e s  

w o r k  o n e  w e e k  on d u t y  a n d  o n e  w e e k  off. D u r i n g  the w e e k  on, o u r  

e m p l o y e e s  m a y  be d i s p a t c h e d  t o  a r e m o t e  l o c a t i o n  w h e r e  t h e y  

m a y  r e m a i n  on s t a n d b y  w a i t i n g  in a c a mp, sleep i n g ,  e a t i n g  or 

r e l a x i n g  for h o u r s  b e f o r e  t h e y  a r e  a c t u a l l y  c a l l e d  for to p e r f o r m  

t h e  w e l l  l o g g i n g  o r  p e r f o r a t i n g  s e r v i c e s .  O f t e n  the d i r e c t  t r u e  

p r o d u c t i v e  w o r k i n g  t i m e  on t h e  j o b  is m i n i m a l  c o m p a r e d  !-o the 

u n p r o d u c t i v e  w a i t i n g  time. T h e  n a t u r e  of the oil and g a s  s e r v i c e  

b u s i n e s s  m a k e s  w o r k  h o u r s  n e x t  t o  i m p o s s i b l e  to p r e d i c t .  T h e



•  •

u n p r e d i c t a b i l i t y  of the A r c t i c  w e a t h e r  and n o r m a l  d r i l l i n g  

p r o b l e m s  c r e a t e s  a c t u a l  j o b  t i m i n g  m e r e l y  g u e s s  w o rk. T h i s  

i n h e r e n t  i n d u s t r y  p r o b l e m  is f u l l y  a p p r e c i a t e d  b y  all t h a t  h a v e  

k n o w l e d g e  of t h e  b u s i n e s s .

Th e  f l u c t u a t i n g  w o r k  w e e k  s y s t e m  l e n d s  i t s e l f  p e r f e c t l y  

to t h i s  w o r k  e n v i r o n m e n t .  F i r s t  of all, it g u a r a n t e e s  the 

e m p l o y e e s  a b a s e  s t e a d y  i n c o m e ,  e v e n  w h e n  t h e y  a r e  o f f  d u t y  at 

t h e i r  h o m e s .  O u r  a v e r a g e  S e n i o r  O p e r a t o r  w a s  g u a r a n t e e d  $ 5 3 0 . 0 0  

p e r  w e e k  in 1981 w h e t h e r  t h e y  w e r e  off d u t y  or on duty. T h i s  

e n a b l e d  t h e m  to m a i n t a i n  s t a n d a r d  i n c o m e  l e v e l s  e v e n  w h e n  they 

w e r e  o f f  w o r k  w h e t h e r  it b e  d u e  to  t h e i r  d a y s  o f f  or low a c t i v i t y  

p e r i o d s  w h i c h  a r e  i n h e r e n t  to o u r  b u s i n e s s .  W h e n  t h e y  w e r e  on 

the job, t h e y  r e c e i v e d  a g u a r a n t e e d  16 h o u r s  per day, C . O . L . A . ,  

i s o l a t e d  l o c a t i o n  a l l o w a n c e  a n d  job b o n u s e s .  In 1981, o u r  a v e r a g e  

O p e r a t o r  m a d e  $ 6 0 , 6 7 8 . 0 0  a n d  a S e n i o r  O p e r a t o r  m a d e  $ 6 7 , 8 2 9 . 0 0 .  

P l e a s e  k e e p  in m i n d  t h i s  is u n s k i l l e d  labor, m o s t  of w h i c h  is 

h i r e d  in A l a s k a .  T h e y  a r e  a l s o  m a k i n g  o v e r  d o u b l e  w h a t  t h e i r  

L o w e r  48 c o u n t e r p a r t s  m a k e  a n d  h a v e  m u c h  m o r e  p e r s o n a l  t i m e  off. 

T h e r e  w a s  a l s o  n e v e r  a c o m p l a i n t  a b o u t  the f l u c t u a t i n g  w o r k  w e e k  

s y s t e m  cr>d e a c h  e m p l o y e e  w a s  w e l l  v e r s e d  on  c o m p u t a t i o n  of 

hi s  e a r n i n g s .

T h e  u n p r e d i c t a b l e  n a t u r e  of h o u r s  a n d  r e m o t e n e s s  m a k e s  

it v i r t u a l l y  i m p o s s i b l e  t o  h i r e  a d d i t i o n a l  p e r s o n n e l  to s p r e a d  

o u t  the t o t a l  h o u r s  o v e r  m o r e  e m p l o y e e s .  As a b u s i n e s s m a n ,  w h a t  

w o u l d  y o u  t h i n k  a b o u t  c h a n g i n g  o u t  y o u r  e m p l o y e e s  e v e r y  e i g h t

Page 2



P a g e  3

h o u r s  w h e n  t h e  s h i f t  c o m i n q  in h a d  b e e n  s l e e p i n g  in a c a m p  for 

t h e i r  e i g h t  h o u r s  of w o r k ?  A n d  w h a t  a b o u t  the h i g h  c o s t  of 

f l y i n g  the p e r s o n n e l  b a c k  a n d  f o r t h  e v e r y  e i g h t  h o u r s  a n d  the 

s a f e t y  i m p l i c a t i o n s  of f l y i n g  in A l a s k a ,  f r a n k l y ,  it is t o t a l l y  

u n a c c e p t a b l e ;  b o t h  e c o n o m i c a l l y  a n d  f r o m  a s a f e t y  s t a n d p o i n t .

T h r o u g h  s o m e  i n f i n i t e  w i s d o m ,  the A l a s k a  D e p a r t m e n t  of 

L a b o r  d e t e r m i n e d  i t  s h o u l d  a b o l i s h  the f l u c t u a t i n g  w o r k  w e e k  

system. D r e s s e r  A t l a s  w a s  n o t  a s k e d ,  or  any o t h e r  c o m p a n y  to 

my k n o w l e d g e ,  o u r  o p i n i o n  o f  t h e  u s e  of the f l u c t u a t i n g  w o r k  

w e e k  s y s t e m  in d e t e r m i n i n g  w h y  it s h o u l d  be  b a n n e d .  It s e e m s  

i n c r e d i b l e  to me, h o w  o n e  s t a t e  a g e n c y  c o u l d  m a k e  a j u d g e m e n t  

on the v a l i d i t y  o f  a p a y  p l a n  t h a t  is a c c e p t a b l e  in t h e  o t h e r  

f o r t y - n i n e  s t a t e s  a n d  a p p r o v e d  b y  tne F e d e r a l  G o v e r n m e n t .  S u c h  

a g r o s s  a d j u s t m e n t  f r o m  t h e  n o r m a l  a c c e p t e d  and p r o v e n  w a y  of 

d o i n g  t h i n g s  in t h e  U n i t e d  S t a t e s  w o u l d  a p p e a r  to me to b e  a 

r e s p o n s i b i l i t y  of  the s t a t e  l e g i s l a t u r e .

To m a k e  m a t t e r s  w o r s e ,  t h e  A l a s k a  D e p a r t m e n t  of  L a b o r  

d i d  n o t  n o t i f y  o u r  c o m p a n y  or  a n y  o t h e r  c o m p a n y ,  to my 

k n o w l e d g e ,  of the f l u c t u a t i n g  w o r k  w e e k  a b o l i s h m e n t .  D r e s s e r  

A t l a s  m a n a g e m e n t  a n d  c o r p o r a t e  m a n a g e m e n t  has a b s o l u t e l y  n o  

r e c o r d  or k n o w l e d g e  of  a n y  c o r r e s p o n d e n c e  e i t h e r  w r i t t e n  or 

o r a l  f r o m  the A l a s k a  D e p a r t m e n t  of L a b o r  i n f o r m i n g  us of s u c h  

a d r a s t i c  c h a n g e  in w a g e  a d m i n i s t r a t i o n .  A t t o r n e y s  on  s e v e r a l  

o c c a s i o n "  h a v e  f o r m a l l y  r e q u e s t e d  th a t  the A l a s k a  D e p a r t m e n t  

of L a b o r  f u r n i s h  c o r r e s p o n d e n c e  r e c o r d s  d e p i c t i n g  the
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D e p a r t m e n t ' s  n o t i c e s  b e f o r e  a n d  a f t e r  the r e g u l a t i o n .  T h e  o n l y  

c o r r e s p o n d e n c e  d i s c o v e r e d  w a s  a s h o r t  h e a r i n g  n o t i c e  p u b l i s h e d  

in t h e  A n c h o r a g e  D a i l y  N e w s  o n  A u g u s t  30, 31 and S e p t e m b e r  1 of 

1978. It is a l s o  i n c r e d i b l e  t h a t  the w o r d s  f l u c t u a t i n g  w o r k  

w e e k  w e r e  n o t  m e n t i o n e d  in the s m a l l  p r i n t  c o m m o n  to p u b l i c  

h e a r i n g  n o t i c e s .

T h i s  e n t i r e  m a t t e r  d i d  n o t  c o m e  to D r e s s e r ' s  a t t e n t i o n  

u n t i l  the D e p a r t m e n t  of L a b o r  f i l e d  a $4 ,000 s u i t  a g a i n s t  D r e s s e r  

S w a c o  in 1979 for an e m p l o y e e  w h o  w a s  p a i d  u n d e r  the f l u c t u a t i n g  

w o r k  w e e k  plan. D r e s s e r  c h o s e  to c h a l l e n g e  the D e p a r t m e n t  of 

L a b o r ' s  s u i t  r e g a r d i n g  t h e  v a l i d i t y  of the r e g u l a t i o n .  W h e n  

l o s i n g  in the S t a t e  S u p r e m e  C o u r t ,  D r e s s e r  i m m e d i a t e l y  h a d  no 

c h o i c e  b u t  t o  b o w  d o w n  a n d  s u b m i t  to  the A l a s k a  D e p a r t m e n t  of 

L a b o r ' s  r e g u l a t i o n  p r o h i b i t i n g  the u s e  of the f l u c t u a t i n g  w o r k  

w e e k  pay plan. W e  c h a n g e d  p a y  p l a n s  s e v e n  w e e k s  a f t e r  the 

S t a t e  S u p r e m e  C o u r t  r u l i n g .  W i t h i n  o n e  m o n t h  a f t e r  c h a n g i n g  

p a y  pl a n s ,  we  w e r e  s e r v e d  a s u m m o n s  in the f o r m  o f  a c l a s s  

a c t i o n  l a w s u i t .  W i t h i n  a v e r y  few m o n t h s ,  four o t h e r  c o m p a n i e s  

w e r e  s e r v e d  c l a s s  a c t i o n  s u i t s  for p a s t  use of the f l u c t u a t i n g  

w o r k  w e e k  plan. T h e s e  s u i t s  a r e  a l l  b e i n g  h a n d l e d  by o n e  l a w  

firm. T w o  of t h e s e  s u i t s  a l o n e  called for j u d g e m e n t s  in e x c e s s  

of t h i r t y  f i v e  (35) m i l l i o n  d o l l a r s !

A n  /vlaska D e p a r t m e n t  of L a b o r  s p o k e s m a n  h a s  e s t i m a t e d  

t h a t  t h e r e  m a y  b e  u p  to 90 c o m p a n i e s  a f f e c t e d  w i t h  an e x c e s s  

of 100 m i l l i o n  d o l l a r s  in l i a b i l i t y .
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H.B. 223 w o u l d  p r o h i b i t  r e t r o a c t i v e  r e c o v e r y  by 

e m p l o y e e s  w h o  w e r e  p a i d  u n d e r  t h e  f l u c t u a t i n g  w o r k  w e e k  

s y s t e m  d u r i n g  t h e  p e r i o d  t h e  r e g u l a t o r y  p r o h i b i t i o n  w a s  b e i n g  

a p p e a l e d  in t h e  c o u r t s .

I e n c o u r a g e  y o u  t o  s t r o n g l y  c o n s i d e r  the p o s s i b l e  

c o n s e q u e n c e s  if H.B. 223 d o e s  n o t  pass. It w o u l d  c r e a t e  a 

d e f i n i t e  w i n d f a l l  p r o f i t  f o r  m a n y  p a s t  a n d  p r e s e n t  e m p l o y e e s .  

D e f i n i t e  w i n d f a l l ,  b e c a u s e  f a c t s  p r o v e  t h e s e  e m p l o y e e s  w e r e  

p a i d  f a i r  a n d  e q u i t a b l e  w a g e s ,  w h i c h  w e r e  f u l l y  a g r e e d  u p o n  

and e x p e c t e d  b y  o u r  e m p l o y e e s .  W h o  e l s e  m a y  p r o f i t ?  O n e  law 

firm! W h a t  is 3 3 . 3 %  of 100 m i l l i o n  d o l l a r s ?

I c a n n o t  s a y  I e n j o y  b e i n g  h e r e  tod a y .  I h a v e  a b u s i n e s s  

to r u n  as y o u  d o  a s t a t e  g o v e r n m e n t .  P l e a s e  k e e p  in m i r d  t h a t  my  

f i r m  a n d  m a n y  o t h e r s  h a v e  a lot to lo s e  o n  th i s  i s s u e  a n d  the 

o p p o s i t i o n  h a s  o n l y  t o  g a in. To  c o n c l u d e ,  I m u s t  a d d  t h a t  it is 

t o t a l l y  i r o n i c  t h a t  in t h e  S t a t e  of A l a s k a  u n d e r  the f l u c t u a t i n g  

w o r k  w e e k  p l a n ,  D r e s s e r  h a d  t h e  l o w e s t  t u r n o v e r  r a t e  of o p e r a t o r s  

in a l l  of t h e  U n i t e d  S t a t e s .  But y e t  it is the o n l y  s t a t e  w h e r e  

t h i s  f a i r  a n d  j u s t  p a y  p l a n  h a s  b e e n  b a n n e d  a n d  c o n s e q u e n t l y  

o u r  b u s i n e s s  s t a n d s  in f i n a n c i a l  jeopa r d y .

I feel y o u r  f a i r  a n d  m o r a l  j u d g e m e n t  w i l l  le a d  y o u  to 

s u p p o r t  H.B. 223.

T h a n k  y o u  for t h i s  o p p o r t u n i t y  to t e s t i f y .
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House of Representatives

TO: Representative Walt Furnace

FROM: Representative Barbara Lacher

SUBJECT: HB 236

DATE: March 21, 1983

Unlike many other states, Alaska does not have a legal definition of 
"trade or commerce" which includes real property. Without the needed 
definition and clear legislative direction, the Alaska courts have 
declined to apply the existing Fair Trade and Commerce Statutes to real 

property transactions, particularly involving sales in subdivisions.

There are clear cases of fraud involving real property transactions in 
the state that the Department of Law has not prosecuted because of the 
absence of legislative direction. The materials you have been provided 
describe in detail the type of situations that this legislation will 
remedy.

Connie Cipe, Chief of the State Consumer Protection Division, Department 
of Law, and the Mat-Su Borough attorney, both of whom have been involved 
in trying to assist people who have been victims of fraud or 
misrepresentation, drafted the legislation.

I'm sure you will find HB 236 to be needed legislation and that 
enactment will be of major benefit to purchasers of property in 
subdivisions.



c  c .

M a t a n u s k a - S u s i t n a  B o r o u g h
BO .. B, PALMER, ALASKA 99645 • PHONE 745-3£S§l

BOROUGH ATTORNEY'S OFFICE

F e b r u a r y  8, 19 8 3

T h e  H o n o r a b l e  B a r b a r a  L a c h e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  B a r b a r a :

T h e  r e c e n t  S u p r e m e  C o u r t  d e c i s i o n  of B r o w n  v . S t a t e  of 
A l a s k a , O p i n i o n  No. 2 5 9 i  ( D e c e m b e r  3, 1982) e f f e c t i v e l y  l i m i t s  
t n e  U n f a i r  T r a d e  P r a c t i c e s  and C o n s u m e r  P r o t e c t i o n  A c t  b y  e x­
c l u d i n g  r e a l  e s t a t e  d e v e l o p m e n t  t r a n s a c t i o n s .

T h e  B r o w n c a s e  i n v o l v e d  a l l e g e d  f r a u d u l e n t  m i s r e p r e­
s e n t a t i o n s  t o  p u r c h a s e r s  of lots in W i n d s o n g  S u b d i v i s i o n  i n  the 
U a t a r . u s k a - S u s i t n a  B o r o u g h ,  t h a t  f l o o d i n g  p o s s i b i l i t i e s  w e r e  
r e m o t e  a n d  t h a t  f l o o d  a n d  m o r t g a g e  i n s u r a n c e  w a s  a v a i l a b l e .  
P u r c h a s e r s  w e r e  g i v e n  t h e  s e c o n d  p a g e  of  t h e  W i n d s o n g  S u b d i v i s i o n  
p l a t ,  .but t h e y  n e v e r  r e c e i v e d  t h e  f i r s t  page, w h i c h  h a d  a £lo_od 
w a r n i n g  n o t a t i o n  p l a c e d  on i t  b y  the P l a t t i n g  B o a r d .  A l t h o u g h  
the A r m y  C o r p s  of E n g i n e e r s  c o n c l u d e d  t h a t  t h e  s u b d i v i s i o n  w a s  in 
a h i g h - n a z a r d  a r ea, t h e  d e v e l o p e r  r e p r e s e n t e d  t h a t  e x p e r t s ,  
i n c l u d i n g  t h e  C o r p s ,  h a d  c o n c l u d e d  t h e  p o s s i b i l i t y  of f l o o d i n g  
w a s  r e m o t e .

T h e  S u p r e m e  C o u r t  r u l e d  t h a t  t h e  s c o p e  of the U n f a i r  
T r a d e  P r a c t i c e s  A c t  d i d  n o t  i n c l u d e  t h e  s a l e  of real p r o p e r t y .  
T h e  d e c i s i o n  was b a s e d  on s t a t u t o r y  i n t e r p r e t a t i o n .  T h e  C o u r t  
n o t e d  that, u n l i k e  c e r t a i n  o t h e r  s t a t e s ,  A l a s k a  did n o t  h a v e  a 
d e f i n i t i o n  o f  " t r a d e  o r  commerce." w h i c h  i n c l u d e s  re a l  p r o p e r t y .  
It n o t e d  t h a t  n o n e  of the list of p r o h i b i t e d  a c t s  in A.S. 45. 
5 0 . 4 7 1  m e n t i o n s  r e a l  p r o p e r t y .  W i t h o u t  c l e a r  l e g i s l a t i v e  
d i r e c t i o n ,  t h e  C o u r t  d e c l i n e d  to  a p p l y  the A c t  t o  real p r o p e r t y  
t r a n s a c t i o n .

T h i s  d o e s  n o t  e n t i r e l y  e l i m i n a t e  r e m e d i e s  for a 
p u r c h a s e r  o f  a lot b a s e d  on  f r a u d u l e n t  m i s r e p r e s e n t a t i o n s .  T h e  
U n i f o r m  L a n d  S a l e s  P r a c t i c e s  Act, A.S. 3 4 . 5 5 . 0 0 4 — 3 4 . 5 5 . 0 4 6  
p r o v i d e s  f o r  i n d i v i d u a l  r e l i e f .  H o w e v e r ,  in the B r o w n  case, the 
C o u r t  f c u n a  that t h e  S t a t e  c o u l d  n o t  sue t h e  d e v e l o p e r  d i r e c t l y  
f o r  fraud, b u t  h a d  to b r i n g  s u i t  as r e p r e s e n t a t i v e  o f  d e f r a u d e d  
c o n s u m e r s ,  " i n  t h e  n a t u r e  of a c l a s s  a c t i o n . "  T h i s  r e q u i r e s  
c o s t l y  and t i m e - c o n s u m i n g  s t e p s  to a s s u r e  i n d i v i d u a l  n o t i c e s  t o  
a ll c o n s u m e r s ,  w h o  t h e n  m a y  be t r e a t e d  as p a r t i e s  in t h e  l a w s u i t .



C o m m o n  law f r a u d  is a l s o  a b a s i s  for suit. H o w e v e r ,
t h i s  d o e s  n o t  p r o v i d e  f o r  the c l e a r  . a u t h o r i t y  of t h e  A t t o r n e y
G e n e r a l  t o  p r o s e c u t e  f r a u d u l e n t  l a n d  d e v e l o p e r s  and o b t a i n  
i n j u n c t i v e  r e l i e f  i n  t h e  m a n n e r  p r o v i d e d  b y  t h e  U n f a i r  T r a d e  
P r a c t i c e s  Act.

T h e  r e s u l t  of t h e  B r o w n  d e c i s i o n  m a y  be t o  e l i m i n a t e
a n y  e a s y  r e m e d y  to a h o m e o w n e r  w h o  p u r c h a s e s  a h o m e  b a s e d  on
k n o w i n g ,  f r a u d u l e n t  m i s r e p r e s e n t a t i o n s .  The C o n s u m e r  P r o t e c t i o n  
D i v i s i o n  o f  t h e  D e p a r t m e n t  of  Law h a s  d e c l i n e d  to p u r s u e  a r e c e n t  
c a s e  in t h i s  B o r o u g h  i n v o l v i n g  p o s s i b l e  f r a u d  in the s a l e  of
h o m e s  t o  c o n s u m e r s  i n  t h i s  B o r o u g h .  A l t h o u g h  s y m p a t h e t i c ,  t h a t  
o f f i c e  i n d i c a t e d  t h a t  the p r o b l e m s  c r e a t e d  by t h e  B r o w n  d e c i s i o n  
w o u l d  m a k e  it i n a d v i s a b l e  t o  use its s c a r c e  l e g a l  r e s o u r c e s  o n  
s u c h  a p r o b l e m .

T h e  a t t a c h e d  b i l l  has b e e n  d r a f t e d  to  r e c t i f y  t h i s  
p r o b l e m .  It i n c l u d e s  a d e f i n i t i o n  for " t r a d e  or  c o m m e r c e "  
s i m i l a r  t o  t h a t  in the M a s s a c h u s e t t s  c o n s u m e r  act of s i m i l a r  
n a t u r e .  T h e  b i l l  w a s  p r e p a r e d  a f t e r  c o n s u l t a t i o n  w i t h  C o n n i e
S i p e  a t  the S t a t e  C o n s u m e -  P r o t e c t i o n  D i v i s i o n ,  w h o  p r o v i d e d  
v a l u a b l e  c o m m e n t .  The b i ll, as  p r o p o s e d ,  w o u l d  p r o v i d e  the
l e g i s l a t i v e  d i r e c t i o n  w h i c h  the S u p r e m e  C o u r t  h a s  f o u n d  t o  be
a b s e n t .

I w o u l d  be h a p p y  uo  d i s c u s s  tJ'is m a t t e r  f u r t h e r  at y o u r  
c o n v e n i e n c e .  —

S t e v e n  H. M o r r i s s e t t  
B o r o u g h  A t t o r n e y

er
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§ 45.50.450 A laska Statutes § 45.50.460

Sec. 45.50.450. Violations constituting misdemeanor. Every 
person, in addition to the other penalties provided in AS 45.50.330 — 
45.50.460, who violates or who procures, or aids or abets in the 
violating of AS 45.50.330 — 45.50.460, or who conspires to make 
ineffectual a valid order or decision of a court in the enforcement of AS 
45.50.330 — 45.50.460, or who procures, conspires with, or aids or abets 
any person in his failure to obey the provisions of AS 45.50.330 — 
45.50.^*60, or to make ineffectual an order of a court in connection with 
the enforcement of AS 45.50.330 — 45.50.460 is guilty of a 
misdemeanor, and upon conviction is punishable by a fine of not more 
than S500, or by imprisonment in jail for not more than six months, or 
by both. (§ 35-2-100 ACLA 1949)

Sec. 45.50.460. Definition of sale for single use. The owner, 
holder, or person having control of a copyrighted work is considered to 
sell and part with the right to further restrict the use of the copyrighted 
work if (1) he sells the right to the single use of it; (2) its sole value is 
in its use for public performance for profit; and (3) he receives 
consideration for it, either inside or outside the state. (§ 35-2-92 ACLA 
1949)

Article 4. Unfair Trade Practices and Consumer Protection.
Section
471. U n law fu l nets and practices
472. Ju n k  telephone c a lls  '
481 . Exem ptions
491. Regulations
495. Investig ative  power of attorney 

general
501. R estra in ing  prohibited acts
511. Assurances of vo lu n ta ry  com pliance

S ectio n

521. W hen inform ation nnd evidence 
confidential and nonadm issib le  

531 P riva te  nnd c lass actions
541. N onnegotinb ilily  of consum er paper

542. W aive r
545. In terpretation  
551. Pena lties 
5G1. D efin itions

R e p e a l o f fo rm e r  a r t ic le . — Section 1, 
ch . 24G, S L A  1970, repealed form er A rt ic le
4 . entitled "F a lse  or M isleading 
A d vertis in g ."  T h e  form er a rtic le  consisted 
o f §5 45.50.470 — 45 .50 .510 nnd derived 
from ch. BG. S L A  1961.

C o n s t itu t io n a lit y . — Absent a h istory 
or strong like lihood of uneven application , 
th is  a rtic le  cannot be said to be 
unconstitu tio na lly  vague. S la te  v O 'N eill 
Investigations, In c ., Su p . C l .  Op. No. 2053 
(F i le  Nos. 4109. 41G5), 609 P .2d  520 
(1980).

A n y  defects in the constitutional 
su ffic iency of the w arn in g  provided by th is 
a rt ic le  is cured by au tho rita tive

ad m in istra tive  in te rp re ta tio ns of the 
Federal T rad e  Com m ission w hich  c la r ify  
obscurities or resolve am b ig u ities . S la te  v, 
O 'N eill In vestig ations, In c ., Sup. C t. Op. 
No. 2053 (F i le  Nos. 4109, 4165), 609 P .2d 
520 (1980).

L ib e ru l c o n s t ru c t io n . — T h e  
provis.ans of th is a rt ic le  should not be 
s tric tly  construed, for it is basic th a t  
rem edial c iv il statutes are  to be accorded a 
libera l construction. State  v. O 'N e ill 
Investigations. Inc ., Sup . C t. Op. No. 2053 
(F i le  Nos. 4109, 4 )651 , G09 P .2d 520 
(1980).

T h is  a r t ic le  a p p lie d , is  no t a p e n a l 
s ta tu te . S ip  « v. O 'N e ill Investig a tio ns ,
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In c ., Sup . C t. 0 , . .  N "  13 (F i le  N os. 4109. does not w ith d raw  the a c tiv it ie s  of
41651, 609 P.2d 520 (19.. J ) . independent debt collection agencies from

T h is  a r t ic le  e m b ra ce s  in d e p e n d e n t the  scope of the U n fa ir  T rad e  P ractice s and
d e b t co lle c t io n  p ra c t ic e s . S ta te  v Consum er Protection A c t. State  v . O 'N e ill
O 'N e ill Investigations, In c ., Sup. C t . Cp . In vestig a tion s , In c ., Sup . C t. Op. No. 2053
No. 2053 (F ile  Nos. 4109, 4165), 609 P.2d (F i le  Nos. 4109 , 4165), 609 P .2d  520
520 (1980). (1980).

T h e  exemption clause of A S  45.50 .481(1)

S e c .  4 5 .5 0 .4 7 1 .  U n l a w f u l  a c t s  a n d  p r a c t i c e s ,  (a) U n f a i r  m e t h o d s  
o f  c o m p e t i t i o n  a n d  u n f a i r  o r  d e c e p t iv e  a c t s  o r  p r a c t i c e s  in  t h e  c o n d u c t  
o f  t r a d e  or  c o m m e r c e  a r e  d e c la re d  to  b e  u n l a w f u l .

(b) T h e  t e r m s  " u n f a i r  m e th o d s  o f  c o m p e t i t i o n ” a n d  " u n f a i r  o r  
d e c e p t iv e  a c t s  o r  p r a c t i c e s "  in c lu d e ,  b u t  a r e  n o t  l im i t e d  to ,  t h e  fo l lo w in g  
ac ts :

(1) f r a u d u l e n t l y  c o n v e y in g  or  t r a n s f e r r i n g  goods  o r  s e rv ic e s  by  
r e p r e s e n t i n g  t h e m  to be  t h o s e  of  a n o t h e r ;

(2) f a ls e ly  r e p r e s e n t i n g  o r  d e s i g n a t i n g  t h e  g e o g r a p h ic  o r ig in  of  
go o d s  or  s e rv ic e s ;

(3) c a u s i n g  a  l ik e l ih o o d  o f  co n fu s io n  or  m i s u n d e r s t a n d i n g  a s  to  t h e  
s o u rc e ,  s p o n s o r s h ip ,  o r  a p p r o v a l ,  o r  a n o t h e r  p e r s o n 's  a f f i l i a t io n ,  
c o n n e c t io n ,  o r  a s s o c ia t io n  w i t h  or c e r t i f i c a t i o n  o f  goods  or  s e rv ic e s ;

(4) r e p r e s e n t i n g  t h a t  goods  o r  s e rv ic e s  h a v e  s p o n s o r s h ip ,  a p p r o v a l ,  
c h a r a c t e r i s t i c s ,  i n g r e d i e n t s ,  u se s ,  b e n e f i t s ,  o r  q u a r t i t i e s  t h a t  t h e y  do 
n o t  h a v e  o r  t h a t  a p e r s o n  h a s  a  s p o n s o r s h ip ,  a p p r o v a l ,  s t a t u s ,  
a f f i l i a t io n ,  o r  c o n n e c t io n  t h a t  h e  d o e s  n o t  h a v e ;

(5) r e p r e s e n t i n g  t h a t  g o o d s  a r e  o r ig in a l  o r  n e w  if  t h e y  a r e  
d e t e r i o r a t e d ,  a l t e r e d ,  r e c o n d i t io n e d ,  r e c l a im e d ,  u se d ,  s e c o n d h a n d ,  o r  
se co n d s ;

(6) r e p r e s e n t i n g  t h a t  g o o d s  o r  s e rv ic e s  a r e  o f  a  p a r t i c u l a r  s t a n d a r d ,  
q u a l i t y ,  o r  g r a d e ,  o r  t h a t  goods  a r e  o f  a  p a r t i c u l a r  s ty l e  o r  m o d e l ,  i f  th e y  
a r e  o f  a n o t h e r ;

(7) d i s p a r a g i n g  t h e  goods ,  se rv ic e s ,  o r  b u s i n e s s  of a n o t h e r  by  f a l s e  or  
m i s l e a d in g  r e p r e s e n t a t i o n  o f  fact;

(8) a d v e r t i s i n g  goods  o r  s e rv ic e s  w i t h  i n t e n t  n o t  to  se ll  t h e m  a s  
a d v e r t i s e d ;

(9) a d v e r t i s i n g  goods o r  s e rv ic e '  w i th  i n t e n t  n o t  to  s u p p ly  r e a s o n a b l e  
e x p e c t a b le  p u b l ic  d e m a n d ,  un ' . - s s  t h e  a d v e r t i s e m e n t  p r o m i n e n t l y  
d isc lo se s  a  l im i t a t i o n  of  q u a n t i t y ;

(10) m a k i n g  fa lse  o r  m is l e a d in g  s t a t e m e n t s  o f  f a c t  c o n c e r n in g  th e  
r e a s o n s  for,  e x i s t e n c e  of, o r  a m o u n t s  o f  p r ic e  r e d u c t io n s ;

(11) e n g a g i n g  in  a m '  o t h e r  c o n d u c t  c r e a t i n g  a  l ik e l ih o o d  of  c o n fu s io n  
o r  o f  m i s u n d e r s t a n d i n g  a n d  w h ic h  m i s l e a d s ,  d e c e iv e s  or  d a m a g e ;  a 
b u y e r  or a c o m p e t i to r  in  c o n n e c t io n  w i t h  t h e  s a l e  o r  a d v e r t i s e m e n t  o f  
goods  or s e rv ic e s ;

(12) u s i n g  o r  e m p lo y in g  d e c e p t io n ,  f r a u d ,  fa lse  p r e t e n s e ,  fa lse  
p ro m ise ,  m i s r e p r e s e n t a t i o n ,  o r  k n o w in g ly  c o n c e a l in g ,  s u p p r e s s in g ,  o r
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omitting a material fact with intent that others rely upon the 
concealment, suppression or omission in connection with the sale or 
advertisement of goods or services whether or not a person has in fact 
been misled, deceived or damaged;

(13) failing to deliver to the customer at the time of an installment 
sale of goods or services, a written order, contract, or receipt setting out 
the name and address of the seller and the name and address of the 
organization which he represents, and all of the terms and conditions 
of the sale, including a description of the goods or services, which shall 
be stated in readable, clear, and unambiguous language;

(14) representing that an agreement confers or involves rights, 
remedies or obligations which it does not confer or involve, or which are 
prohibited by law;

(15) knowingly making false or misleading statements concerning 
the need for parts, replacement, or repair service;

(16) misrepresenting the authority of a salesman, representative or 
agent to negotiate the final terms of a consumer transaction;

(17) basing a charge for repair in whole or in part on a guaranty or 
warranty rather than on the actual value of the actual repairs made or 
work to be performed on the item without stating separately the 
charges for the work and the charge for the guaranty or warranty, if 
any;

(18) disconnecting, turning back or resetting the odometer of a 
vehicle to reduce the number of miles indicated;

(19) using a chain referral sales plan by inducing or attempting to 
induce a consumer to enter into a contract by offering a rebate, 
discount, commission, or other consideration, contingent upon the 
happening of a future event, on the condition that the consumer either 
sells, or gives information or assistance for the purpose of leading to a 
sale by the seller of the same or related goods;

(20) selling or offering to sell a right of participation in a chain 
distributor scheme;

(21) selling, falsely representing or advertising meat, fish or poultry 
which has been frozen as fresh food;

(22) failing tu ^mply with AS 45.02.350;
(23) failing to comply with AS 45.45.130 — 45.45.240;
(24) counseling, consulting or arranging for future services relating 

to the disposition of a hody upon death whereby certain personal 
property, not including cemetery lots and markers, will be furnished or 
the professional services of a funeral director or embalmer will be 
furnished, unless the perron receiving money or property deposits the 
money or property and money or property is received, within five days 
of its re'eipt, in a trust in a financial institution wh >se deposits an' 
insured by an instrumentality of the federal government designating 
the institution as the trustee as a separate trust in tne name only if 
the person on whose behalf the arrangements are made with a
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provision that the money or property may only be applied to the 
purchase of designated merchandise or services and should the money 
or property deposited and any accrued interest not be used *■'r the 
purposes intended on the death of the person on whose behalf the 
arrangements are made, all money or property in the trust shall 
become part of his estate; upon demand by the person on whose behalf 
the arrangements are made, all money or property in the trust 
including accrued interest, shall be paid to him; this paragraph does 
not prohibit the charging of a separate fee for consultation, counseling 
or arrangement services if the fee is disclosed to the person making the 
arrangement; any arrangement under this paragraph which would 
constitute a contract of insurance under AS 2.1 is subject to the 
provisions of AS 21;

(25) failing to comply with the terms of the Alaska Gasoline 
Products Leasing Act (AS 45.50.800 — 45.50.850).

(c) The unlawful acts and practices listed in (b) of this section are in 
addition to and do not limit the types of unlawful acts and practices 
actionable at common law or under other state statutes.

(d) Repealed by § 21 ch 166 SLA 1978. (§ 2 ch 246 SLA 1970; am § 1 
ch 53 SLA 1974; am § 1 ch 138 SLA 1974; am § 1 ch 183 SLA 1975; 
am § 2 ch 146 SLA 1976; am § 3 ch 197 SLA 1976; am § 3 ch 234 SLA 
1976; am § 21 ch 166 SLA 1978)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  f i r s t  
1 9 7 6  a m e n d m e n t  a d d e d  p a r a g r a p h  ( 2 3 )  o f  
s u b s e c t i o n  ( b ) .

T h e  s e c o n d  1 9 7 6  a m e n d m e n t  a d d e d  
p a r a g r a p h  ( 2 4 )  o f  s u b s e c t i o n  ( b ) .

T h e  t h i r d  1 9 7 6  a m e n d m e n t  a d d e d  
p a r a g r a p h  ( 2 5 )  o f  s u b s e c t i o n  ( b ) .

T h e  1 9 7 8  a m e n d m e n t  r e p e a l e d  
s u b s e c t i o n  ( d ) ,  w h i c h  r e a d  " W h e n  a  p e r s o n  
i s  t r i e d  u n d e r  t h e  c r i m i n a l  p r o v i s i o n s  o f  
t h i s  c h a p t e r  f o r  e n g a g i n g  i n  a n  u n l a w f u l  
a c t  o r  p r a c t i c e  u n d e r  t h i s  c h a p t e r ,  i t  m u s t  
b e  s h o w n  t n a t  h e  a c t e d  k n o w i n g l y  a n d  
w i t h  i n t e n t . "

E d i t o r ' s  n o t e .  —  T h e  p a r a g r a p h  a d d e d  
t o  s u b s e c t i o n  ( b )  b y  § 3 ,  c h .  1 9 7 ,  S L A  1 9 7 6 ,  
w a s  d e s i g n a t e d  p a r a g r a p h  ( 2 3 )  , n  t h e  a c t .
T h e  p a r a g r a p h  a d d e d  t o  s u b s e c t i o  i  t b )  b y  
§ 3 ,  c h .  2 3 4 ,  S L A  1 9 7 6 ,  w a s  u  d g n a t e d  
p a r a g r a p h  ( 2 2 )  i n  t h e  a c t .

S e c t i o n  1 ,  c h .  2 3 4 ,  S L A  1 9 7 6  p n v i d e s :
" F i n d i n g s  o f  t h e  l e g i s l a t u r e  T h e  
l e g i s l a t u r e  f i n d s  a n d  d e c l a r e s  t h a t  s i r . c e  
t h e  d i s t r i b u t i o n  n n d  s a l e : . ,  ' h r o u r . h  Ic i s e  
a g r e e m e n t s ,  o f  g a s o l i n e  i n  t h e  s t o i c  v i t a l l y  
a f f e c t  t h e  e c o n o m y  o f  t h e  s t a l e  t h e  p u b l i c  
i n t e r e s t ,  w e l f a r e ,  a n d  t r a n s p o r t a t i o n ,  i t  i s  
n e c e s s a r y  t o  d e f i n e  t h e  r e l a t i o n s h i p s  a n d  
r e s p o n s i b i l i t i e s  o f  t h e  p a r l i e s  t o  c e r t a i n  
a g r e e m e n t s  p e r t a i n i n g  t o  l e a s i n g . "

L e g i s l a t i v e  h i s t o r y  r e p o r t .  —  F o r  
r e p o r t  o n  c h .  2 4 6 ,  S L A  1 9 7 0  ( F C C S  2 d  H C S  
C S S B  2 5 2 ) ,  s e e  1 9 7 0  H o u s e  J o u r n a l ,  p .  
1 5 4 6 ;  1 9 7 0  H o u s e  J o u r n a l  S u p p l e m e n t  N o .  
1 0 ;  1 9 7 0  S e n a t e  J o u r n a l ,  p .  1 2 9 5 .

T h i s  s t a t u t e  d i d  n o t  c h i l l  
c o n s t i t u t i o n a l l y  p r o t e c t e d  s p e e c h ,  
w h e r e  t h e  s p e e c h  i n  q u e s t i o n  i n v o l v e d  
c o m m u n i c a t i o n s  r e g a r d i n g  a l l e g e d  d e b t s  
n n d  t h u s  f e l l  w i t h i n  t h e  r u b r i c  o f  
c o m m e r c i a l  s p e e c h ,  w h i c h  e n j o y s  a  l e s s e r  
f i r s t  a m e n d m e n t  p r o t e c t i o n  t h a n  
n o n c o m m e r c i a l  s p e e c h .  S l a t e  v .  O ' N e i l l  
I n v e s t i g a t i o n s ,  I n c . ,  S u p .  C t .  O p .  N o .  2 0 5 3  
( F i l e  N o s .  4 1 0 9 ,  4 1 6 5 ) ,  6 0 9  P . 2 d  5 2 0  
( 1 9 8 0 ) .

S u b s e c t i o n  ( u )  n o t  v a g u e .  —  T h e  
w o r d s  o f  s u b s e c t i o n  ( a )  o f  t h i s  s e c t i o n  h a v e  
n  " w e l l - d e f i n e d "  m e a n i n g  i n  t h e  a r e a  o f  
t r a d e  r e g u l a t i o n  a n d  a r c  t h e r e f o r e  n o t  
v a g u e .  S l a t e  v .  O ' N e i l l  I n v e s t i g a t i o n s ,  
I n c . ,  S u p .  C l .  O p .  N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  
4 1 6 5 ) ,  6 0 9  P . 2 d  5 2 0  ( 1 9 8 0 ) .

T w o  e l e m e n t s  m u s t  b e  p r o v e d  t o  
e s t a b l i s h  a  p r i n i n  f a c i e  c a s e  o f  u n f a i r  
o r  d e c e p t i v e  a c t s  o r  p r a c t i c e s  u n d e r  t h e  
a c t ;  ( 1 )  t h a t  t h e  d e f e n d a n t  i s  e n g a g e d  i n  
t r a d e  o r  c o m m e r c e ;  a n d  ( 2 )  t h a t  i n  t h e  
c o n d u c t  o f  t r a d e  o r  c o m m e r c e ,  a n  u n f a i r  
a c t  o r  p r a c t i c e  h a s  o c c u r r e d .  S l a t e  v .  
O ' N e i l l  i n v e s t i g a t i o n s ,  I n c . ,  S u p .  C t .  O p .
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5 2 0  ( 1 9 8 0 ) .
W h e n  a c t  o r  p r a c t i c e  i s  d e c e p t i v e  o r  

u n f a i r .  —  A n  a c t  o r  p r a c t i c e  i s  d e c e p t i v e  
o r  u n f a i r  i f  i t  h a s  t h e  c a p a c i t y  o r  t e n d e n c y  
t o  d e c e i v e .  S t a t e  v .  O ’ N e i l l  I n v e s t i g a t i o n s ,  
I n c . .  . S u p .  C t .  O p .  N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  
4 1 6 5 ' .  6 0 9  P . 2 d  5 2 0 ( 1 9 8 0 ) .

A c t u a l  i n j u r y  a s  a  r e s u l t  o f  t h e  
d e c e p t i o n  i s  n o t  r e q u i r e d .  S t a t e  v .  
O ’N e i l l  I n v e s t i g a t i o n s ,  I n c . ,  S u p .  C t .  O p .  
N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 .  4 1 6 5 ) ,  6 0 9  P . 2 d  
5 2 0  ( 1 9 8 0 ) .

I n t e n t  t o  d e c e i v e  n e e d  n o t  b e  p r o v e d .  
S t a t e  v .  O ' N e i l l  I n v e s t i g a t i o n s ,  I n c . ,  S u p .  
C t .  O p .  N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  4 1 6 5 ) ,  
6 0 9  P . 2 d  5 2 0  ( 1 9 8 0 ) .

T e s t i m o n y  o f  c o n s u m e r s  t h a t  t h e y  
w e r e  m i s l e d  i s  s u f f i c i e n t  t o  s u s t a i n  a  
p r i m a  f a c i e  c a s e  o f  u n f a i r  a n d  d e c e p t i v e  
p r a c t i c e s .  S t a t e  v .  O ’ N e i l l  I n v e s t i g a t i o n s ,  
I n c . .  S u p .  C t .  O p .  N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  
4 1 6 5 ) ,  6 0 9  P . 2 d  5 2 0  ( 1 9 8 0 ) .

A n  a c t  o r  p r a c t i c e  n e e d  n o t  b e  
d e c e p t i v e  t o  b e  u n f a i r .  S l a t e  v .  O ' N e i l l  
I n v e s t i g a t i o n s .  I n c . ,  S u p .  C l .  O p .  N o .  2 0 5 3  
( F i l e  N o s .  4 1 0 9 ,  4 1 6 5 ) ,  6 0 9  P . 2 d  5 2 0  
( I 9 6 0 ) .

U n f a i r n e s s  w i l l  b e  d e t e r m i n e d  b y  n  
v a r i e t y  o f  f a c t o r s ,  i n c l u d i n g :  ( j ) w h e t h e r  
t h e  p r a c t i c e ,  w i t h o u t  n e c e s s a r i l y  h a v i n g  
b e e n  p r e v i o u s l y  c o n s i d e r e d  u n l a w f u l  
o f f e n d s  p u b l i c  p o l i c y  a s  i t  h a s  b e e n  
e s t a b l i s h e d  b y  s t a t u t e s ,  t h e  c o m m o n  l a w ,  
o r  o t h e r w i s e  —  w h e t h e r ,  i n  o t h e r  w o r d s ,  i t  
i s  w i t h i n  a t  l e a s t  t h e  p e n u m b r a  o f  s o m e  
c o m m o n  ’. a w ,  s t a t u t o r y ,  o r  o t h e r  
e s t a b l i s h e d  c o n c e p t  o f  u n f a i r n e s s ;  ( 2 )  
w h e t h e r  i t  i s  i m m o r a l ,  u n e t h i c a l ,  
o p p r e s s i v e ,  o r  u n s c r u p u l o u s :  ( 3 )  w h e t h e r  i t  
c a u s e s  s u b s t a n t i a l  i n j u r y  t o  c o n s u m e r s  o r  
c o m p e t i t o r s  o r  o t h e r  b u s i n e s s m e n .  S t a l e  v.  
O ' N e i l l  I n v e s t i g a t i o n s ,  I n c . ,  S u p .  C t .  O p .  
N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  4 1 6 5 ) ,  6 0 9  P . 2 d  
5 2 0  0 9 8 0 ) .

D e c e p t i v e  a n d  u n f n i r  a c t s  b y  
c o l l e c t i o n  a g e n c i e s .  —  T h r e a t s  b y  d e b t  
c o l l e c t i o n  a g e n c i e s  o f  i m m i n e n t  l e g a l  
a c t i o n  w h e n  n o  s u c h  a c t i o n  i s  a c t u a l l y

c o n t e m p l a t e d  i s  a  d e c e p t i v e  a c t  o r  p r a c t i c e .  
S t a t e  v .  O ' N e i l l  I n v e s t i g a t i o n s ,  I n c . ,  S u p  
C t .  O p .  N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  4 1 6 5 ) ,  
6 0 9  P . 2 d  5 2 0  ( 1 9 8 0 ) .

H a r a s s m e n t  o f  d e b t o r s  b y  t e l e p h o n e  
c a l l s  t o  t h e m ,  t h e i r  r e l a t i v e s  o r  t h e i r  
e m p l o y e r s  c o n s t i t u t e s  a n  u n f a i r  a c t  o r  
p r a c t i c e .  S t a l e  v .  O ' N e i l l  I n v e s t i g a t i o n s ,  
I n c . .  S u p .  C t .  O p .  N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  
4 1 6 5 ) ,  6 0 9  P . 2 d  5 2 0  ( 1 9 8 0 ) .

A  m i s r e p r e s e n t a t i o n  b y  a  d e b t  c o l l e c t i o n  
a g e n c y  t h a t  f a i l u r e  t o  p a y  a n  a l l e g e d  d e b t  
w i l l  r e s u l t  i n  i m p a i r m e n t  o f  o n e ' s  c r e d i t  
r a t i n g  h a s  b e e n  h e l d  t o  b e  a n  u n f a i r  a n d  
d e c e p t i v e  a c i  o r  p r a c t i c e .  S t a t e  v .  O ’ N e i l !  
I n v e s t i g a t i o n s ,  I n c . .  S u p .  C t .  O p .  N o .  2 0 5 3  
( F i l e  N o s .  4 1 0 9 ,  4 1 6 5 ) ,  6 0 9  P . 2 d  5 2 0  
( 1 9 8 0 ) .

T h e  u s e  b y  c o l l e c t i o n  a g e n c i e s  o f  
s i m u l a t e d  l e g a l  d o c u m e n t s  o r  c o l l e c t i o n  
f o r m s  l a b e l l e d  " F i n a l  D e m a n d  B e f o r e  
L e g a l  A c t i o n "  w h e n  n o  l e g a l  a c t i o n  i s  i n  
f a c t  t a k e n  - u n s t i t u l e s  a  d e c e p t i v e  a c t .  
S t a t e  v .  O ’N e i l l  I n v e s t i g a t i o n s ,  I n c . ,  S u p .  
C t .  O p .  N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  4 1 6 5 ) ,  
6 0 9  P . 2 d  5 2 0  ( 1 9 8 0 ) .

Q u o t e d  i n  S w e n s o n  T r u c k i  i g  &  
E x c a v a t i n g ,  I n c .  v .  T r u c k w e l d  E q u i p .  C o . ,  
S u p .  C t ,  O p .  N o .  2 0 0 8  ( F i l e  N o .  4 2 5 8 ) ,  6 0 4  
P . 2 d  1 1 1 3  ( 1 9 8 0 ) .

A m .  J u r .  2 d ,  A L R  a n d  C . . J . S ,  
r e f e r e n c e s .  —  3 2  A m .  J u r .  2 d .  F a l s e  
P r e t e n s e s ,  5 1  e l  s e q . ;  3 7  A . n .  J u r .  2 d ,  
F r a u d  n n d  D e c e i t ,  !; 4 1  c l  s i  q .

V a l i d i t y ,  c o n s t r u c t i o n ,  a  , d  e l f e c i  o f  s t a t e  
l e g i s l a t i o n  r e g u l a t i n g  o r  c o n t r o l l i n g  
" b a i b a n d - s w i t r h "  o r  " d i s p a r a g e m e n t "  
a d v e r t i s i n g  o r  s a l e s  p r a c t i c e s ,  5 0  A L R 3 d  
1 0 0 8 .

S c o p e  a n d  e x e m p t i o n s  o f  s t a l e  d e c e p t i v e  
t r a d e  p r a c t i c e  n n d  c o n s u m e r  p r o t e c t i o n  
a c t s .  8 9  A L R 3 d  3 9 9 .

P r a c t i c e s  f o r b i d d e n  b y  s t n l e  d e c e p t i v e  
t r a d e  p r a c t i c e  a n d  c o n s u m e r  p r o t e c t i o n  
a c t s .  8 9  A L R 3 d  4 4 9 .

3 5  C . J . S .  F a l s e  P r e t e n s e s  5 1 4 ;  3 7  C . J . S .  
F r a u d  1 5 4 ;  3 7  C . J . S .  F r a u d u l e n t
C o n v e y a n c e s  5 < 6 9 ,

§ 45.50.472

Sec. 45.50.472. Ju n k  telephone calls, (a) Making a junk 
telephone call without the prior written consent of the person called is 
unlawful.

(b) In this section "junk telephone call” means a telephone call made 
for the purpose of advertising through the use of a recorded 
advertisement.

(c) The provisions of AS 45.50.481 — 15.50.561 apply to this section. 
(§ 1 ch 17 SLA 1978)
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§ io.50.4Sl T r a d e  a n d  C o m m e r c e  § 45.50.495

Sec. 45.50.481. Exemptions. Nothing in AS 45.50.471—45.50.561 
applies to

(1) an act or transaction regulated under laws administered by the 
state, by any regulatory board or commission, or officer acting under 
statutory authority of the state or of the United States, unless the law 
regulating the act or transaction does not prohibit the practices 
declared unlawful in AS 45.50.471;

(2) an act done by the publisher, owner, agent, or employee of a 
newspaper, periodical or radio or television station in the publication 
or dissemination of an advertisement, when the owner, agent 
employee did not have knowledge of the false, misleading or decep' 
character of the advertisement or did not have a direct financial 
interest in the sale or distribution of the advertised product or service;

(3) an act or transaction regulated under AS 21.36 or AS 06.05 or 
any regulations promulgated under authority of those chapters. (§ 2 ch 
246 SLA 1970; am §§ 2, 3 ch 53 SLA 1974)

M e r e  r e g u l a t i o n  u n d e r  a  separate  T h i s  a r t i c l e  e m b r a c e s  i n d e p e n d e n t
a n d  d i s t i n c t  s t a t u t o r y  s c h e m e  s a t i s f i e s  d e b t  c o l l e c t i o n  p r a c t i c e s .  —  S e e  i . o l e
o n l y  o n e  p r o n g  o f  p a r a g r a p h  ( 1 )  o f  t h i s  u n d e r  t h i s  c a l c h l i n e  f o l l o w i n g  t h e  a r t i c l e
s e c t i o n :  u n f a i r  a c t s  a n d  p r a c t i c e s  a r e  a n a l y s i s .
e x e m p t  f r o m  t h e  p u r v i e w  o f  t h e  a c t  o r . l y  A L . l t  r e f e r e n c e s .  —  S c o p e  a n d
w h e r e  t h e  b u s i n e s s  i s  b o t h  r e g u l a t e d  e x e m p t i o n s  o f  s t a t e  d e c e p t i v e  t r a d e
e l s e w h e r e  a n d  t h e  u n f a i r  a c t s  a r . d  p r a c t i c e  n n d  c o n s u m e r  p r o t e c t i o n  a c t s ,  8 9
p r a c t i c e s  a r e  t h e r e i n  p r o h i b i t e d .  S t a l e  v .  A L R 3 d  3 9 9 .
O ' N e i l l  I n v e s t i g a t i o n s .  I n c . ,  S u p .  C t .  O p .
N o .  2 0 5 3  ( F i l e  N o s .  4 1 0 9 ,  4 1 6 5 ) ,  6 0 9  P . 2 d  
5 2 0  ( 1 9 8 0 ) .

Sec. 45.50.491. Regulations. The attorney general, in accordance 
with the Administrative Procedure AiL (AS 44.62), may adopt 
regulations interpreting and forms necessary for administering the 
provisions of AS 45.50.471 — 45.50.561. (§ 2 ch 246 SLA 1970; am g 4 
ch 53 SLA 1974)

Sec. 45.50.495. Investigative power of attorney general, (a) If 
the attorney general has cause to believe that a person has engaged in, 
is engaging in or is about to engage in, a deceptive trade practice under 
AS 45.50.471, he may

(1) request the person to file a statement or report in writing, under 
oath, on forms prescribed by him, setting nut all facts and 
circumstances concerning the sale or advertisement of property by the 
person, and other information considered necessary; *

(21 examine ur er oath any person in connection with the sale or 
advertisement of property;

(3) examine property or sample of the property, record, book, 
document, account or paper Lha: he considers necessary;

(4) make true copies of records, books, documents, accounts, or 
papers examined under (3) of this subsection which may be offered in 
evidence in place of the originals in actions brought under AS 
45.50.471 — 45.50.561; and
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(5) under an order of the superior court, impound samples of 
property which are material to his investigation and retain the sample 
until proceedings undertaken under AS 45.50.471 — 45.50.561 are 
completed.

(b) The attorney general, in addition to other powers conferred on 
him by this section, may issue subpoenas to require the attendance of 
witnesses or the production of documents or other physical evidence, 
administer oaths, and conduct hearings to aid an investigation or 
inquiry. Service of an order or subpoena shall be made in the same 
manner as a summons in a civil action in the superior court. (§ 5 ch 53 
SLA 1974)

Sec. 45.50.501. Restraining prohibited acts, (a) When the 
attorney general has reason to believe that a person has used, is using, 
or is about to use an act or practice declared unlawful in AS 45.50.471, 
and that proceedings would be in the public interest, he may bring an 
action in the name of the state against the person to restrain by 
injunction the use of the act or practice. The action may be brought in 
the superior court in the judicial district in which the person resides or 
is doing business or has his principal place of business in Alaska, or, 
with the consent of the parties, in any other judicial district in the 
state.

(b) The court may make additional orders or judgments that are 
necessary to restore to any person in interest any money or property, 
real or personal, which may have been acquired by means of an act or 
practice declared to be unlawful by AS 45.50.471. (§ 2 ch 246 SLA 
1970)

A L U  r e f e r e n c e .  —  V a l i d i t y  o f  e x p r e s s  t o  c o u r t  ( o  g r a n t ,  r e s t i t u t i o n  o f  f r u i t s  o f  
s t a t u t o r y  g r a n t  o f  p o w e r  t o  s t a l e  t o  s e e k ,  o r  c o n s u m e r  f r a u d ,  5 9  A L R 3 d  1 2 2 2 .

Sec. 45.50.511. Assurances of voluntary compliance. In the 
administration of AS 45.50.471 — 45.50.561, the attorney general may 
accept an assurance of voluntary compliance with respect to an> act or 
practice considered to be violative of AS 45.50.471 — 45.50.561 from a 
person who has engaged or was abou'. to engage in such an act or 
piuctice. Such an assurance shall be in writing and shall be filed with 
and is subject to the approval of the superior court in the judicial 
district in which the alleged violator resides or is doing business or has 
his principal place of business in Alaska. Such an assurance of 
voluntary compliance is not considered an admission of violation for 
any purpose. Matters closed in this way may at any time be reopened 
by the attorney general for further proceedings in the public interest, 
under AS 45.50.501. (§ 2 ch 246 SLA 1970)

Sec. 45.50.521. When information and evidence confidential 
and nonadmissible. (a) Repealed by § 6 ch 53 SLA 1974.
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(b) Subject to the provisions of AS 45.50.501(a), the attorney general 
may not make public the name of a person alleged to have committed 
an act or practice declared unlawful in AS 45.50.471 during an 
investigation conducted by him under AS 45.50.471 — 45.50.561, nor 
are the records of investigation or intelligence information of the 
attorney general obtained under AS 45.50.471 — 45.50.561 considered 
public records available for inspection by the general public. However, 
the attorney general is not prevented from issuing public statements 
describing or warning of a course of conduct or a conspiracy which 
constitutes or will constitute an unlawful act or practice, whether on 
a local, state, regional, or national basis. (§ 2 ch 246 SLA 1970; am § 6 
ch 53 SLA 1974)

Sec. 45.50.531. P r iva te  and  class actions, (a) A person who 
purchases or leases goods or services and thereby suffers an 
ascertainable loss of money or property, real or personal, as a result of 
another person’s act or practice declared unlawful by AS 45.50.471, 
may bring a civil action in the judicial district in which the seller or 
lessor resides or has his principal place of business or is doing business, 
to recover actual damages or S200, whichever is greater. The jury or, 
if the action is tried without a jury, the judge may, in cases of wilful 
violation, award up to three times the actual damages sustained, and 
in all eases the court may provide equitable relief it considers 
necessary or proper.

(b) A person entitled to bring an action under this section may, after 
investigation by and approval of the attorney general, if the unlawful 
act or practice has caused similar injury to numerous other persons 
similarly situated and if he adequately represents the similarly 
situated persons, bring an action on behalf of himself and other 
similarly injured and situated persons to recover actual damages. A 
person planning to bring an action under this subsection shall first 
submit to the attorney general a copy of his proposed complaint, and 
he may not file the complaint in court without the attorney general’s 
approval. In an action brought under this subsection, the court may in 
its discretion order, in addition to damages, injunctive or other 
equitable relief.

(c) Upon commencement of an action brought under this section the 
clerk of the court shall mail a copy of the complaint or other initial 
pleading to the attorney general and, upon entry of an order or 
judgment in the action, shall mail a copy of the order 'v  judgment to 
the attorney general.

(d) In an action brought by a person under this section, the court, 
may award, in addition to the relief provided in this section, reasonable 
attorney fees and costs.

(e) A permanent injunction or final judgment against a person 
against whom an action was initialed under AS 45.50.501 is prima 
facie evidence in an action brought under this section that the person
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used or employed an act or practice declared unlawful by AS 45.50.471.
(f) No person may commence an action under this section more than 

two years after he discovers or reasonably should have discovered that 
his loss resulted from an act or practice declared unlawful by AS 
45.50.471.

(g) If the court finds for the defendant in an action brought under 
this section, it may award the defendant an amount equal to the actual 
costs and attorney fees he incurred in his defence

(h) Manufacturers or suppliers of merchandise, the fault of which is 
the basis for the action under this chapter, aie liable for the damages 
assessed to or suffered by retailers charged under this chapter. (§ 2 ch 
246 SLA 1970; am § 1 ch 225 SLA 1976)

Effect of amendment. —  The 1976 Sup. Ct. Op. No. 2008 (File No. 4288), 604 
amendment deleted the former fourth P.2d 1113 (1980).
sentence of subsection (b), which read A L R  references. —  Consumer class 
"Also, in an action brought under this action based on fraud or 
subsection, the plaintiff shall post bond of misrepresentations, 53 ALR3d 534. 
not less than S5,000 and which is sufficient Right to private action under state
to cover costs nnd attorney fees which may consumer protection act, 62 ALR3d 169.
be awarded under (g) of this section." Reasonableness of offer of settlement
Applied in Swenson Trucking & under state deceptive trade practice nnd

Excavating, Inc. v. Truckweld Equip. Co., consumer protection acts, 90 ALR3d 1350.

Sec. 45.50.541. N onnegotiability  of consum er paper,  (a) If a 
contract for sale or lease of consumer goods or services on credit entered 
into between a retail seller and a retail buyer requires or involves the 
execution of a promissory note or instrument or other evidence of 
indebtedness of the buyer, the note, instrument or evidence of 
indebtedness shall have printed cn its face the words "consumer 
paper," and the note, instrument or evidence of indebtedness with the 
words "consumer paper" printed on i is not a negot ble instrument 
within the meaning of Uniform Commercial Code (AS 45.01 — 45.09).

(b) Notwithstanding the absence o.r such a notice on a note, 
instrument or evidence of indebtedness arising out of a consumer credit 
sale or consumer lease as described in this section, an assignee of the 
rights of the seller or lessor is subject to all claims and defenses of the 
buyer or lessee against the seller or lessor arising out of the sale or 
lease. An agreement to the contrary has no effect in limiting the rights 
of a consumer.

(c) The assignee’s liability under this section may not exceed the 
amount owing to the assignee at the time the claim or defense is 
asserted against the assignee. (§ 2 ch 246 SLA 1970)

Cross reference. —  As to form of 
negotiable instruments, see AS  45.03.104
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Sec. 45.50.542. Waiver. A waiver by a consumer of the provisions 
of AS 45.50.471 — 45.50.561 is contrary to public policy and is 
unenforceable and void. (§ 7 ch 53 SLA 1974)

Sec. 45.50.545. In te rp re ta tion .  In interpreting AS 45.50.471 due 
consideration and great weight should be given the interpretations of 
sec. 5(a)(1) of the Federal Trade Commission Act (15 U.S.C. § 45(a)(1)) 
made by the Federal Trade Commission and the federal courts. (§ 8 ch 
53 SLA 1974)

The Federal Fair Debt Practices Act. 
15 U.S.C. I 1692 (Supp. 1977). expands 
already existing Federal Trade 
Commission jurisdiction over unfair or 
deceptive acts and practices of collection 
agencies; it is not written on a clean slate. 
The Federal Trade Commission’s prior

exercise of jurisdiction in this area is 
entitled to great weight, and leads to the 
conclusion that the new act merely 
supplements the old State v. O'Neill 
Investigations. Inc., Sup. Ct. Op. No. 2053 
(File Nos. 4109. 4165), 609 P.2d 520 
(1980).

Sec. 45.50.551. Penalties, (a) A person who violates the terms of an 
injunction or restraining order issued under AS 45.50.501 shall forfeit 
and pay to the state a civil penalty of not more than 525,000 per 
violation. For the purposes of this section, the superior court in a 
judicial district issuing an injunction retains jurisdiction, and the 
cause shall be continued, and in these cases the attorney general acting 
in the name of the svate may petition for recovery of the penalties.

(b) In an action brought under AS 45.50.501, if the court finds that 
a person is using or has used an act or practice declared unlawful by 
AS 45.50.471, the attorney general, upon petition to the court, may 
recover, on behalf of the state, a civil penalty of not more than 55,000 
per violation.

(c) Repealed by § 21 ch 166 SLA 1978. (§ 2 ch 246 SLA 1970; am S 9 
ch 53 SLA 1974: am § 21 ch 166 SLA 1978)

Effect of amendment. —  The 1978 
amendment repealed subsection tc), which

contained a penally for conduct declared 
unlawful bv AS  45.50.471.

Sec. 45.50.561. Definitions. In AS 45.50.471 — 45.50.561
(1) "advertising” includes the attempt directly or indirectly by 

publication, dissemination, solicitation, endorsement or circulation, 
display in any manner, including solicitation or dissemination by mail, 
telephone or door-to-door contacts, or in any other way, to induce 
directly or indirectly a person to enter or not enter into an obligation 
or acquire title or interest in any merchandise or to increase the 
consumption of it or to make a loan;

(2) "documentary material" means the original or a copy of a book, 
record, report, memorandum, paper, communication, tabulation, map, 
chart, photograph, mechanical transcription, or other tangible 
document or recording, wherever situate;
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(3) "examination” of documentary material includes the inspection, 
study, or copying of the material, and the taking of testimony under 
oath or acknowledgment in respect of documentary material or copy of
it;

(4) "seconds” means manufactured items having flaws or consisting 
of a standard quantity or quality less than the manufacturer’s quality 
standard;

(5) "chain distributor scheme” means a sales device whereby a 
person, upon condition that he make an investment, is granted a 
license or right to solicit or recruit for profit one or more additional 
persons who are also granted a license or right upon condition of 
making an investment and may further perpetuate the chain of 
persons who are granted a license or right upon the condition of 
investment; a limitation as to the number of persons who may 
participate, or the presence of additional conditions affecting eligibility 
for the license or right to solicit or recruit or the receipt of profit from 
these does not change the identity of the scheme as a chain distributor 
scheme; as used in this paragraph, "investment" means acquisition, for 
a consideration other than personal services, of tangible or intangible 
property, and includes but is not limited to franchises, business 
opportunities and services; "investment" does not include sales 
demonstration equipment and materials furnished a t cost for use in 
making sales and not for resale;

(6) "consumer" means a person who seeks or acquires goods or 
services by lease or purchase;

(7) "knowingly" means actual awareness of the falsity or deception, 
but actual awareness may be inferred where objective manifestations 
indicate that a person acted with actual awareness;

(8) "fresh" means a condition of food which has never been frozen. 
(S 2 ch 246 SLA 1970; am § 10 ch 53 SLA 1974; am § 2 ch 138 SLA 
1974)
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c o r r e c t i o n  b e f o r e  p u b l i c a t i o n  i n  t h e  P a c i f i c  
R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  
t y p o g r a p h i c a l  o r  o t h e r  f o r m a l  e r r o r s  t o  t h e  
a t t e n t i o n  of t h e  C l e r k  o f  t h e  A p p e l l a t e  
C o u r t s ,  303 K  S t r e e t ,  A n c h o r a g e ,  A l a s k a  
9 9 5 0 1 ,  i n  o r d e r  t h a t  c o r r e c t i o n s  m a y  be  
m a d e  p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

N O T I C E :  T h i s  o p i n i o n  is s u b j e c t  t o  f o r m a l

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

S T A T E  O F  A L A S K A ,

A p p e l l a n t ,

v.

F I R S T  N A T I O N A L  B A N K  OF 
A N C H O R A G E ,

A p p e l l e e .

G E O R G E  H. B R O W N ,  J R . ,  
L A W R E N C E  B R O U S E ,  J O H N  L R Y E  
and C O M M O N W E A L T H  M O R T G A G E  
C O R P O R A T I O N ,

A p p e l l a n t s ,  
C r o s s - A p p e l l e e s ,

v.

S T A T E  O F  A L A S K A ,

A p p e l l e e ,  
C r o s s - A p p e l l a n t .

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  of 
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

J a m e s  K. S i n g l e t o n ,  J u d g e .

F i l e  No. 5 0 0 6  

O P I N I O N

F i l e  No. 5 1 0 7  
C r o s s - A p p e a l  No.

[No. 2 5 9 1  - D e c m e b e r  3

50 8 5

, 1982)



A p p e a r a n c e s :  M i c h e l e  D.- B r o w n ,  D o n n a  D e l l ' C l i o ,

C o n n i e  J. S i p e ,  A s s i s t a n t  A t t o r n e y s  G e n e r a l ,  
A n c h o r a g e ,  A v r u m  M. G r o s s  a n d  W i l s o n  L. C o n d o n ,  
A t t o r n e y s  G e n e r a l ,  J u n e a u ,  f o r  A p p e l l a n t ,

S t a t e  of A l a s k a .  J o h n  R. B e a r d ,  B e a r d  & L a w e r ,  
A n c h o r a g e ,  f o r  A p p e l l e e ,  F i r s t  N a t i o n a l  B a n k .  
T e r r y  C. A g l i e t t i ,  J o h n  W. S i v e r t s e n ,  A g l i e t t i ,  
O f f r e t  & P e n n i n g t o n ,  A n c h o r a g e ,  f o r  A p p e l l a n t s ,  
G e o r g e  H. B r o w n ,  J r . ,  L a w r e n c e  B r o u s e ,  J o h n  
D r y e r ,  a n d  C o m m o n w e a l t h  M o r t g a g e  C o r p o r a t i o n .

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  C c n n o r ,
B u r k e ,  M a t t h e w s  a n d  C o m p t o n ,  J u s t i c e s .

M A T T H E W S ,  J u s t i c e .
R A B I N O W I T Z ,  C h i e f  J u s t i c e ,  d i s s e n t i n g  in par t .

T h e s e  a p p e a l s  a r i s e  f r o m  a n  a c t i o n  b r o u g h t  b y  t h e  

A t t o r n e y  G e n e r a l  a g a i n s t  G e o r g e  B r o w n ,  Jr. a n d  o t h e r s 1 i n­

v o l v e d  i n  t h e  d e v e l o p m e n t  a n d  s a l e  o f  c e r t a i n  r e a l  p r o p e r t y  

in t h i s  s t a t e .  T h e  b a s i c  c o n d u c t  c o m p l a i n e d  o f  c o n s i s t s  of 

v a r i o u s  m i s l e a d i n g  s t a t e m e n t s  a n d  o m i s s i o n s  c o n c e r n i n g  t h e  

s u i t a b i l i t y  o f  t h e  l a n d  f o r  r e s i d e n t i a l  c o n s t r u c t i o n .  T h e  

S t a t e  s o u g h t  t o  e n j o i n  s u c h  c o n d u c t  a n d  to o b t a i n  r e s t i t u­

t i o n  on b e h a l f  o f  i n d i v i d u a l  l o t  p u r c h a s e r s .  A f t e r  o b­

t a i n i n g  a p r e l i m i n a r y  i n j u n c t i o n ,  t h e  S t a t e  j o i n e d  as an

1. T h e  o t h e r s  a r e :  N e i l  H a u s a m ,  3 r o w n ' s  e n g i­
ne e r ?  J o h n  D r y e r ,  B r o w n ' s  p r i m a r y  W i n d s o n g  l o t  s a l e s m a n ;  
L a w r e n c e  B r o u s e ,  h i r e d  b y  B r o w n  t o  m a n a g e  t h e  W i n d s o n g  
d e v e l o p m e n t  p r o j e c t ?  K n i k  R i v e r  E s t a t e s ,  a l i m i t e d  p a r t n e r­
s h i p  of w h i c h  B r o w n  is t h e  g e n e r a l  p a r t n e r ;  a n d  C o m m o n w e a l t h  

M o r t g a g e  C o r p o r a t i o n ,  f o r m e d  by B r o w n  a f t e r  t h e  S t a t e  

i n s t i t u t e d  t h i s  a c t i o n  a n d  t o  w h i c h  B r o w n  s u b s e q u e n t l y  

t r a n s f e r r e d  t h e  p r o m i s s o r y  n o t e s  a n d  d e e d s  o f  t r u s t  e x e c u t e d  
b y  W i n d s o n g  l o t  p u r c h a s e r s .  F o r  s i m p l i c i t y ,  t h e s e  d e f e n d­
a n t s  w i l l  f r e q u e n t l y  be r e f e r r e d  t o  c o l l e c t i v e l y  as " B r o w n . "
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a d d i t i o n a l  d e f e n d a n t  F i r s t  N a t i o n a l  B a n k  o f  A n c h o r a g e ,  w h i c h  

had f i n a n c e d  t h e  r e a l  e s t a t e  d e v e l o p m e n t ,  s e e k i n g  c a n c e l l a­

ti o n  o f  p u r c h a s e r s '  p r o m i s s o r y  n o t e s  w h i c h  t h e  B a n k  w a s  

h o l d i n g  as c o l l a t e r a l  f o r  its l o a n s  t o  B r o w n .  T h e  l o w e r  

c o u r t  d i s m i s s e d  t h e  S t a t e ' s  a c t i o n  a g a i n s t  F i r s t  N a t i o n a l  

and, a f t e r  a n o n - j u r y  t r i a l ,  e n t e r e d  j u d g m e n t  a g a i n s t  B r o w n .  

T h a t  j u d g m e n t  p e r m a n e n t l y  e n j o i n e d  B r o w n  f r o m  e n g a g i n g  in 

c e r t a i n  c o n d u c t  a n d  a d j u d g e d  h i m  l i a b l e  t o  t h e  S t a t e ,  as 

t r u s t e e  for i n d i v i d u a l  p u r c h a s e r s ,  f o r  $ 1 , * 1 1 , 3 5 7 . 6 0 . 2 

B r o w n  h a s  a p p e a l e d  t h a t  j u d g m e n t  a n d  t h e  S t a t e  h a s  f i l e d  a 

c r o s s - a p p e a l .  T h e  S t a t e  h a s  a l s o  a p p e a l e d  t h e  t r i a l  c o u r t ' s  

d i s m i s s a l  of i t s  c l a i m  a g a i n s t  F i r s t  N a t i o n a l .

I . B A C K G R O U N D

A. F a c t s

T h e  f o l l o w i n g  f a c t s  w e r e  f o u n d  by t h e  c o u r t .  T h e y  

are n o t  c h a l l e n g e d  o n  a p p e a l  a n d  w e  t h e r e f o r e  t a k e  t h e m  as 

t r u e .

G e o r g e  B r o w n ,  Jr. is t h e  g e n e r a l  p a r t n e r  o f  K n i k  

R i v e r  E s t a t e s ,  a l i m i t e d  p a r t n e r s h i p .  In t h e  s u m m e r  of  

1975, h e  b e g a n  d e v e l o p i n g  se m e  p r o p e r t y  w h i c h  l i e s  a d j a c e n t

2. J u d g m e n t  w a s  e n t e r e d  j o i n t l y  a n d  s e v e r a l l y  
a g a i n s t  B r o w n  a n d  C o m m o n w e a l t h  M o r t g a g e  C o r p o r a t i o n  for t h e  
full a m o u n t .  D r y e r  w a s  h e l d  l i a b l e  f o r  o n l y  $50,0.00 a n d  
B r o u s e  for $ 3 7 , 5 0 0 .  H a u s a m  w a s  d i s m i s s e d  as a d e f e n d a n t  
e a r l i e r  in t h e  c a s e  u p o n  p r e v a i l i n g  o n  a s u m m a r y  j u d g m e n t  
m o t i o n  a n d  is n o t  a p a r t y  to t h e s e  a p p e a l s .  K n i k  R i v e r  

E s t a t e s  is n o t  m e n t i o n e d  in the t r i a l  c o u r t ' s  f i n a l  j u d g­
ment.
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to t h e  K n i k  R i v e r  i n  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h ,  k n o w n  as  

t h e  W i n d s o n g  S u b d i v i s i o n .  H e  k n e w  a t  t h a t  t i m e  t h a t  t h e  

l a n d  h a d  i n  t h e  p a s t  b e e n  s u b j e c t  t o  f l o o d i n g .  T h e  s o u r c e  

o f  t h a t  f l o o d i n g  is L a k e  G e o r g e ,  w h i c h  p e r i o d i c a l l y  f o r m s  

w h e n  t h e  K n i k  R i v e r  b e c o m e s  d a m m e d  b y  a g l a c i e r .  W h e n  t h e  

i c e  d a m  b r e a k s ,  w a t e r  is r e l e a s e d  f l o o d i n g  c e r t a i n  d o w n­

s t r e a m  a r e a s ,  i n c l u d i n g  o n  o c c a s i o n  t h e  W i n d s o n g  S u b d i v i -

3
s i o n ,  c o v e r i n g  i t  w i t h  as m u c h  as f i f t e e n  f e e t  o f  w a t e r .

B r o w n  h i r e d  N e i l  H a u s a m ,  a c i v i l  e n g i n e e r  a n d  l a n d  

s u r v e y o r ,  t o  s u r v e y  a n d  p l a t  t h e  l a n d .  H a u s a m  s t u d i e d  t h e  

p o s s i b i l i t y  o f  f l o o d i n g  a n d  c o n c l u d e d  t h a t  a r e o c c u r r e n c e  

w a s  u n l i k e l y .  P r i o r  t o  a p p r o v i n g  t h e  p l a t ,  t h e  M a t a n u s k a -  

S u s i t n a  B o r o u g h  r e q u e s t e d  t h a t  t h e  A r m y  C o r p s  o f  E n g i n e e r s  

c o n d u c t  a f l o o d - h a z a r d  e v a l u a t i o n  o f  t h e  W i n d s o n g  S u b d i v i­

sio n .  T h e  C o r p s  c o n c l u d e d  t h a t  v i r t u a l l y  a l l  o f  t h e  s u b­

d i v i s i o n  w a s  in a h i g h - h a z a r d  a r e a .  A l t h o u g h  H a u s a m  d i s ­

a g r e e d  w i t h  t h a t  c o n c l u s i o n  a n d  i n f o r m e d  t h e  B o r o u g h  of 

t h i s ,  t h e  B o r o u g h  r e q u i r e d  t h a t  t h e  f i r s t  p a g e  of t h e  

W i n d s o n g  p l a t  c o n t a i n  a f l o o d - w a r n i n g  n o t a t i o n .

In 197 6 ,  B r o w n  c o m m e n c e d  s e l l i n g  lots. T o  a s s i s t  

hi m ,  he h i r e d  a s a l e s m a n ,  J o h n  D r y e r ,  a n d  a p r o p e r t y  m a n a g e r ,  

L a w r e n c e  B r o u s e .  A l t h o u g h  p u r c h a s e r s  w e r e  g i v e n  t h e  s e c o n d

3. T h e  m o s t  r e c e n t  o c c u r r e n c e  o f  s u c h  f l o o d i n g  
a p p e a r s  t o  h a v e  b e e n  i n  1966.
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p a g e  o f  t h e  W i n d s o n g  p l a t ,  t h e y  n e v e r  r e c e i v e d  t h e  f i r s t  

p a g e  c o n t a i n i n g  t h e  f l o o d  w a r n i n g .  I n  a d d i t i o n ,  B r o w n  

r e p r e s e n t e d  to p u r c h a s e r s ,  a m o n g  e t h e r  t h i n g s ,  t h at: (1)

L a k e  G e o r g e  h a d  n o t  f o r m e d  s i n c e  t h e  G o o d  F r i d a y  e a r t h q u a k e  

o f  1 9 6 4 ;  (2) i t  w o u l d  t a k e  a n o t h e r  e a r t h q u a k e  o f  e q u a l  

m a g n i t u d e  f o r  t h e  l a k e  t o  f o r m  a g a i n ;  (3) e x p e r t s ,  i n c l u d i n g  

the A r m y  C o r p s  o f  E n g i n e e r s ,  h a d  c o n c l u d e d  t h a t  t h e  p o s s i ­

b i l i t y  o f  f l o o d i n g  w a s  r e m o t e ;  (4) p u r c h a s e r s  o f  W i n d s c n g  

lots w o u l d  b e  a b l e  t o  o b t a i n  f l o o d  a n d  m o r t g a g e  i n s u r a n c e ;  

a n d  (5) c o n s t r u c t i o n  f i n a n c i n g  w a s  r e a d i l y  a v a i l a b l e .  N o n e  

of t h e s e  r e p r e s e n t a t i o n s  w e r e  true.

In D e c e m b e r  1 9 7 7 ,  t h e  C o n s u m e r  P r o t e c t i o n  S e c t i o n  

of t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  b e g a n  i n v e s t i g a t i n g  t h e  

sale o f  W i n d s o n g  lots. U p o n  l e a r n i n g  o f  t h a t  i n v e s t i g a t i o n ,  

B r o w n  s e n t  a l l  p u r c h a s e r s  a l e t t e r  t e l l i n g  t h e m  t h a t  c e r t a i n  

u n f o u n d e d  c o m p l a i n t s  w e r e  b e i n g  d i r e c t e d  a t  t h e  W i n d s o n g  

d e v e l o p m e n t .  T h e  p u r p o s e  of t h a t  l e t t e r  w a s  to m a k e  p u r ­

c h a s e r s  f e e l  s e c u r e  a b o u t  t h e i r  i n v e s t m e n t s  a n d  c o n t i n u e  

m a k i n g  t h e i r  p r o p e r t y  p a y m e n t s .  In l a t e  J a n u a r y  o f  1 9 7 8 ,  a 

m e e t i n g  w a s  h e l d  a t  w h i c h  B r o w n ,  B r o u s e ,  H a u s a m  a n d  v a r i o u s  

r e p r e s e n t a t i v e s  of t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  w e r e  

p r e s e n t .  A t  t h a t  m e e t i n g  B r o w n  w a s  t o l d  t h a t  t h e  S t a t e  h a d  

r e c e i v e d  s e v e r a l  c o n s u m e r  c o m p l a i n t s  r e g a r d i n g  t h e  s a l e  of 

W i n d s o n g  lots. He w a s  a l s o  s h o w n  l e t t e r s  t h a t  t h e  S t a t e  h a d  

r e c e i v e d  f r o m  v a r i o u s  e x p e r t s  i n d i c a t i n g  t h e  e x i s t e n c e  of a
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f l o o d  h a z a r d  a t  t h e  W i n d s o n g  S u b d i v i s i o n .

I m m e d i a t e l y  f o l l o w i n g  t h i s  m e e t i n g ,  B r o w n  c o n­

t a c t e d  b e t w e e n  s i x t y  a n d  s e v e n t y  l o t  p u r c h a s e r s  a n d  i n d u c e d  

t h e m  to s i g n  a p r e p r i n t e d  f o r m  a f f i d a v i t  e n t i t l e d  " D e c l a r a­

t i o n  a n d  M e m o r a n d u m  o f  U n d e r s t a n d i n g . "  T h i s  w a s  d r a f t e d  b y  

B r o w n ' s  a t t o r n e y s  f o r  t h e  p u r p o s e  o f  l i n i n g  u p  f a v o r a b l e  

w i t n e s s e s  i n  c a s e  of f u t u r e  l i t i g a t i o n .  A t  t h e  t i m e  t h e  

d o c u m e n t  w a s  p r e s e n t e d  t o  p u r c h a s e r s ,  B r o w n  r e a s s u r e d  t h e m  

t h a t  t h e  p o s s i b i l i t y  o f  f l o o d i n g  w a s  s t i l l  r e m o t e  a n d  t h a t  

p r o p e r t y  v a l u e s  h a d  i n c r e a s e d .  S i g n i n g  p u r c h a s e r s  w e r e  n o t  

g i v e n  a m e a n i n g f u l  o p p o r t u n i t y  t o  s t u d y  t h e  d o c u m e n t ,  a n d  

t h e  l a n g u a g e  c o n t a i n e d  t h e r e i n  w a s  n o t  c o m p r e h e n s i b l e  t o  t h e  

a v e r a g e  p u r c h a s e r .  In e f f e c t ,  t h e  a f f i d a v i t s  p u r p o r t e d  t o  

b e  a v o t e  of c o n f i d e n c e  by i n v e s t o r s  in t h e  W i n d s o n g  d e v e l o p­

m e n t .  T h o s e  p u r c h a s e r s  w h o m  B r o w n  k n e w  t o  b e  d i s s a t i s f i e d  

w i t h  t h e i r  i n v e s t m e n t s  w e r e  n o t  o f f e r e d  t h e  m e m o r a n d u m .

B. P r o c e e d i n g s  B e l o w

I n  F e b r u a r y  1978, t h e  S t a t e  f i l e d  a c o m p l a i n t  in  

s u p e r i o r  c o u r t  a g a i n s t  B r o w n  s e e k i n g  i n j u n c t i v e  r e l i e f  a n d  

c i v i l  p e n a l t i e s .  T h e  S t a t e  a l l e g e d  v a r i o u s  v i o l a t i o n s  o f  

t h e  A l a s k a  U n f a i r  T r a d e  P r a c t i c e s  a n d  C o n s u m e r  P r o t e c t i o n  

A c t ,  A S  4 5 . 5 0 . 4 7 1 - 4 5 . 5 0 . 5 6 1 .  B r o w n  f i l e d  h i s  a n s w e r  a n d  

l a t e r  m o v e d  f o r  s u m m a r y  j u d g m e n t  o n  t h e  g r o u n d  t h a t  t h e  

C o n s u m e r  P r o t e c t i o n  A c t  d i d  n o t  a p p l y  t o  r e a l  e s t a t e  t r a n s­

a c t i o n s ,  o r  i n  t h e  a l t e r n a t i v e  t h a t  h e  w a s  e x e m p t  f r o m  t h e

  : ■■ ' "  3 ^  ~ '
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A c t  u n d e r  A S  4 5 . 5 0 . 5 8 1 .  T h e  t r i a l  c o u r t  g r a n t e d  B r o w n ’s 

s u m m a r y  j u d g m e n t  m o t i o n ,  b u t  g a v e  t h e  S t a t e  l e a v e  t o  a m e n d  

i t s  c o m p l a i n t .

In Jt .e 197 8 ,  t h e  S t a t e  f i l e d  i t s  a m e n d e d  c o m­

p l a i n t ,  t h i s  t i m e  a l l e g i n g  t h a t  B r o w n  h a d  v i o l a t e d  t h e  

U n i f o r m  L a n d  S a l e s  P r a c t i c e s  A c t  ( " U L S P A " ) ,  A S  3 4 . 5 5 . 0 0 4 -  

3 4 . 5 5 . 0 4 6 .  S h o r t l y  t h e r e a f t e r ,  t h e  S t a t e  m o v e d  f o r  a 

p r e l i m i n a r y  i n j u n c t i o n  t o  e n j c i n  B r o w n  f r o m  d i s p o s i n g  o f  

W i n d s o n g  l o t s  i n  v i o l a t i o n  o f  U L S P A  a n d  t h e  a d m i n i s t r a t i v e  

r e g u l a t i o n s  p r o m u l g a t e d  t h e r e u n d e r ,  3 - A A C  2 0 . 0 1 0 - . 1 3 0 .

4

4. T h a t  s e c t i o n  p r o v i d e s :

N o t h i n g  i n  A 5  4 5 . 5 0 . 4 7 1 - 4 5 . 5 0 . 5 6 1  a p p l i e s
to

(1) an a c t  o r  t r a n s a c t i o n  r e g u l a t e d  
u n d e r  l a w s  a d m i n i s t e r e d  b y  t h e  s t a t e ,  
b y  a n y  r e g u l a t o r y  b o a r d  o r  c o m m i s s i o n  
o r  o f f i c e r  a c t i n g  u n d e r  s t a t u t o r y  
a u t h o r i t y  o f  the s t a t e  o r  o f  t h e 
U n i t e d  S t a t e s ,  u n l e s s  t h e  l a w  r e g u l a t­
i n g  t h e  a c t  o r  t r a n s a c t i o n  d o e s  n o t  
p r o h i b i t  t h e  p r a c t i c e s  d e c l a r e d  u n ­
l a w f u l  i n  A S  4 5 . 5 0 . 4 ? * ;  . . .

B r o w n  a r g u e d  t h a t  h e  w a s  e x e m p t  u n d e r  t h i s  s e c t i o n  b e c a u s e  
t h e  t r a n s a c t i o n s  a t  i s s u e  w e r e  r e g u l a t e d  u n d e r  t h e  I n t e r ­
s t a t e  L a n d  S a l e s  F u l l  D i s c l o s u r e  A c t ,  15 U . S . C .  S§ 1 7 0 1 -  
1 7 2 0 ,  w h i c h ,  B r o w n  c l a i m e d ,  p r o h i b i t s  t h e  p r a c t i c e s  a l l e g e d  
by the S t a t e  i n  t h i s  c a s e  t o  v i o l a t e  A S  45.50.47}.. A l t h o u g h  
B r o w n  h a d  o b t a i n e d  an e x e m p t i o n  f r c  . t h e  r e g i s t r a t i o n  p r o ­
v i s i o n s  o f  the f e d e r a l  a c t ,  the t r i a l  c o u r t  a g r e e d  t h a t  
B r o w n  w a s  e x e m p t  f r o m  t h e  C o n s u m e r  P r o t e c t i o n  A c t  a n d  
g r a n t e d  s u m m a r y  j u d g m e n t  t o  B r o w n  on t h a t  b a s i s .  Late'.' in t h e  
case, h o w e v e r ,  t h e  t r i a l  c o u r t  c o n c l u d e d  t h a t  t h e  C o n s u m e r  

P r o t e c t i o n  A c t  d i d  not a p p l y  to r e a l  p r o p e r t y  t r a n s a c t i o n s .
S e e  P a r t  II of t h i s  o p i n i o n ,  i n f r a .



A f t e r  a l e n g t h y  h e a r i n g ,  the l o w e r  c o u r t  e n t e r e d  a p r e­

l i m i n a r y  i n j u n c t i o n  a g a i n s t  B r o w n  o r d e r i n g  h i m  t o  d i s c l o s e  

f u l l y  t o  p r o s p e c t i v e  p u r c h a s e r s  the W i n d s o n g  S u b d i v i s i o n ' s  

f l o o d i n g  p o t e n t i a l ,  a n d  e n j o i n i n g  h i m  f r o m  d i s p o s i n g  of  l a n d  

i I v i o l a t i o n  o f  U L S P A  a n d  its i m p l e m e n t i n g  r e g u l a t i o n s .

B r o w n  w a s  also e n j o i n e d  f r o m  t a k i n g  any a d v e r s e  a c t i o n  

a g a i n s t  l o t  p u r c h a s e r s  who, a f t e r  b e i n g  n o t i f i e d  by the 

S t a t e  of t h e  c o u r t ' s  p r e l i m i n a r y  f i n d i n g s ,  e l e c t e d  t o  

r e s c i n d  t h e i r  l a n d  p u r c h a s e  c o n t r a c t s .  S u c h  p u r c h a s e r s  w e r e  

d i r e c t e d  t o  m a k e  a l l  f u t u r e  p a y m e n t s  to t h e  c o u r t  registry*. 

A p p r o x i m a t e l y  s e v e n t y  p u r c h a s e r s  i n d i c a t e d  t h a t  t h e y  w i s h e d  

to r e s c i n d  t h e i r  c o n t r a c t s  a n d  o b t a i n  r e s t i t u t i o n .

In D e c e m b e r  1978, the S t a t e  a m e n d e d  its c o m p l a i n t  

a g a i n  to  add F i r s t  N a t i o n a l  B a n k  of A n c h o r a g e  as a d e f e n d­

ant. T h e  B a n k ' s  i n v o l v e m e n t  in t h i s  ca s e  s t e m s  f r o m  loans 

it  m a d e  t o  B r o w n  t o  f i n a n c e  the W i n d s o n g  d e v e l o p m e n t .  In 

1 977, F i r s t  N a t i o n a l  l o a n e d  $ 2 0 0 , 0 0 0  to K n i k  R i v e r  E s t a t e s  

t o  p u r c h a s e  m a t e r i a l s  f o r  c o n s t r u c t i n g  a s e w e r  s y s t e m  in the 

W i n d s o n g  S u b d i v i s i o n .  In a c c o r d a n c e  w i t h  its c o l l a t e r a l  a n d  

l o a n  a g r e e m e n t ,  K n i k  R i v e r  E s t a t e s  p l e d g e d  to the Bank the 

p r o m i s s o r y  n o t e s  a n d  d e e d s  of t r u s t  e x e c u t e d  by lot p u r­

cha s e r s .  When, in the e a r l y  p a r t  o f  1978, B r o w n  f o r m e d  

C o m m o n w e a l t h  M o r t g a g e  C o r p o r a t i o n  t o  a s s u m e  o w n e r s h i p  of the 

W i n d s o n g  S u b d i v i s i o n ,  C o m m o n w e a l t h  c o n t i n u e d  t o  p l e d g e  to
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the Bank t h e  p r o m i s s o r y  n o t e s  a n d  d e e d s  of t r u s t  r e c e i v e d  

f r o m  the s a l e  of W i n d s o n g  lets. In A u g u s t  1978, F i r s t  

N a t i o n a l  l o a n e d  C o m m o n w e a l t h  $ 5 0 0 , 0 0 0  t o  r e t i r e  t h e  b a l a n c e  

of the e a r l i e r  lo a n  a n d  to i n s t a l l  e l e c t r i c  a n d  t e l e p h o n e  

u t i l i t i e s  at W i n d s o n g .

T h e  1977 a n d  1978 lo a n  a g r e e m e n t s  w e r e  s u b s t a n­

t i a l l y  i d e n t i c a l .  N e i t h e r  i n v o l v e d  a c t u a l  e n d o r s e m e n t  of 

t h e  p r o m i s s o r y  n o t e s  t h a t  h a d  b e e n  p l e d g e d  as s e c u r i t y  and 

d e l i v e r e d  t o  F i r s t  N a t i o n a l .  I n s t e a d ,  t h e  lo a n  a g r e e m e n t s  

a u t h o r i z e d  the B a n k  t o  e n d o r s e  the n o t e s  to i t s e l f  on b e h a l f  

of the b o r r o w e r .  In la t e  N o v e m b e r  of 1978, F i r s t  N a t i o n a l  

e n d o r s e d  o v e r  to i t s e l f  all of the p r o m i s s o r y  n o t e s  in its 

p o s s e s s i o n .  It then sent c o l l e c t i o n  l e t t e r s  to all W i n d s o n g  

J o t  p u r c h a s e r s  w h o  w e r e  d e l i n q u e n t  in t h e i r  p a y m e n t s .  F i r s t  

N a t i o n a l  i n f o r m e d  t h e s e  p u r c h a s e r s  that u n l e s s  all d e l i n­

q u e n t  p a y m e n t s  w e r e  p a i d  w i t h i n  f i f t e e n  days, the e n t i r e  

b a l a n c e  w o u l d  b e c o m e  due i m m e d i a t e ] y .  The B a n k  a l s o  t o l d  

t h e s e  p u r c h a s e r s  t h a t  t h e i r  p a y m e n t s  to the c o u r t  r e g i s t r y ,  

p u r s u a n t  t o  the p r e l i m i n a r y  i n j u n c t i o n ,  w o u l d  n o t  be c r e d­

it e d  t o w a r d  the a m o u n t s  c l a i m e d  due.

In its c o m p l a i n t  a g a i n s t  the Ba n k  the S t a t e  s o u g h t  

a d e c l a r a t o r y  j u d g m e n t  th a t  F i r s t  N a t i o n a l  w a s  n o t  a " h o l d e r  

ir. due c o u r s e "  as w e l l  as an o r d e r  e n j o i n i n g  the Ba n k  from
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t a k i n g  a c t i o n  a g a i n s t  p u r c h a s e r s  w h o  w e r e  m a k i n g  t h e i r  n o t e  

p a y m e n t s  t o  the c o u r t  r e g i s t r y .  T h e  S t a t e  l a t e r  m o v e d  for 

s u m m a r y  j u d g m e n t  a g a i n s t  F i r s t  N a t i o n a l ,  r e q u e s t i n g  t h a t  the 

c o u r t  o r d e r  t h e  S u n k  to d e l i v e r  t o  t h e  c o u r t  t h e  p r o m i s s o r y  

n o t e s  of p u r c h a s e r s  w h o  h a d  e l e c t e d  t o  r e s c i n d  t h e i r  l a n d  

p u r c h a s e  c o n t r a c t s .  F i r s t  N a t i o n a l  r e s p o n d e d  by  m o v i n g  for 

d i s m i s s a l  of t h e  S t a t e ' s  c o m p l a i n t  a g a i n s t  it f o r  f a i l u r e  t o  

s t a t e  a cl a i m .  T h e  l o w e r  c o u r t  u l t i m a t e l y  g r a n t e d  F i r s t  

N a t i o n a l ' s  m o t i o n ,  c o n c l u d i n g  t h a t  t h e  A t t o r n e y  G e n e r a l  

l a c k e d  s t a n d i n g  to m a i n t a i n  a n  a c t i o n  a g a i n s t  the Bank.

T r i a l  of t h e  c a s e  c o m m e n c e d  on M a r c h  16, 197S. On

the f i rst day, the l o w e r  c o u r t  o r a l l y  g r a n t e d  s u m m a r y  j u d g­

men t  a g a i n s t  the S t a t e  in f avor of H a u s a m ,  B r o w n ' s  e n g i n e e r .

5
T h e  b a s i s  for the c o u r t ' s  r u l i n g  w a s  t h a t  A S  3 4 . 5 5 . 0 0 6 ,  the

5. AS 3 4 . 5 5 . 0 0 6  p r o v i d e s :

It is u n l a w f u l  f o r  a p e r s o n ,  in c o n­
ne c t i o n  w i t h  the offer, sa l e  or p u r c h a s e  
of s u b d i v i d e d  l a n d  d i r e c t l y  o r  i n d i r e c t l y ,  
to k n o w i n g l y

(1) e m p l o y  a devi c e ,  s c h e m e ,  o r  a r t i­
fice to d e f r a u d ;

(2) ma k e  a n  u n t r u e  s t a t e m e n t  of a 
m a t e r i a l  fact o r  o m i t  a s t a t e m e n t  of a 
m a t e r i a l  fact n e c e s s a r y  in o r d e r  t o  m a k e  
the s t a t e m e n t s  m a d e ,  in l i g h t  of the 
c i r c u m s t a n c e s  u n d e r  w h i c h  t h e y  are made, 
not m i s l e a d i n g ;  or

(3) e n g a g e  in an act, p r a c t i c e ,  or 
c o u r s e  o f  b u s i n e s s  w h i c h  o p e r a t e s  or 
w o u l d  o p e r a t e  as a f raud o r  d e c e i t  u p o n  
a person.
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ge n e r a l  a n t i f r a u d  s e c t i o n  of ULSPA, c o u l d  n o t  be a p p l i e d

r e t r o a c t i v e l y  and H a u s a m  h a d  d o n e  nothin'-: t o  a f f e c t  land

sales at W i n d s o n g  a f t e r  t h e  e f f e c t i v e  da* i of t h a t  section,

6
S e p t e m b e r  21, 1977. I m m e d i a t e l y  f o l l o w i n g  t h a t  ruling, in 

r e s p o n s e  to a q u e s t i o n  b y  B r o w n ' s  co u n s e l ,  the t r i a l  c o u r t  

s t a t e d :

W e ll, I guess, i m p l i c i t  in w h a t  t h e  c o u r t  
ha s  a l r e a d y  r u l e d  w i t h  r e g a r d  to Mr.
H a u s a m  is t h a t  a n y  c l a i m  b a s e d  u p o n  a n y o n e  
w h o  r e l i e d  —  w h o s e  a c t i o n s  w e r e  m o t i v a t e d  
by acts t h a t  t o o k  p l a c e  p r i o r  t o  the e f f e c t­
ive  d a t e  of  the a m e n d m e n t  m u s t  fail.

C o u n s e l  for t h e  S t a t e  i n t e r j e c t e d  s t a t i n g  t h a t  it w a s  the 

S p a t e ' s  p o s i t i o n  t h a t  " l u l l i n g  c o n d u c t "  by B r o w n  w h i c h  

o c c u r r e d  a f t e r  the e f f e c t i v e  da t e  of the U L S P A  a m e n d m e n t s  

co uld sup p l y  the b a s i s  for g r a n t i n g  r e s t i t u t i o n  t o  p u r­

cha s e r s  w h o  b o u g h t  lots b e f o r e  the a m e n d m e n t ' s  e f f e c t i v e  

date. The c o u r t  r e s e r v e d  r u l i n g  on t h a t  q u e s t i o n  and 

a l l o w e d  the case t o  p r oceed.

O n  O c t o b e r  25, 1979, t h e  t r i a l  c o u r t  e n t e r e d  its 

final j u d g m e n t  in t h e  m a t t e r .  T h a t  j u d g m e n t  p e r m a n e n t l y  

e n j o i n e d  B r o w n  f r o m  d i s p o s i n g  of W i n d s o n g  lots w i t h o u t  first

6. As o r i g i n a l l y  e n acted, U L S P A  a p p l i e d  only to s a le s  of s u b d i v i d e d  land l o c a t e d  o u t s i d e  the state. See Ch. 
179, S L A  1968. In 1977, the l e g i s l a t u r e  a m e n d e d  U L S P A  to 
bring i n - s t a t e  la n d  sales w i t h i n  its scope. See Ch. 138,
SLA 1977. As p a r t  of the s a m e  bill, the l e g i s l a t u r e  a d d e d  
AS 34.55.006. The e f f e c t i v e  da t e  of t h ese c h a n g e s  was 
S e p t e m b e r  21, 1977. Id.
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o b t a i n i n g  a p u r c h a s e r ' s  s i g n a t u r e  on  a d o c u m e n t ,  d r a f t e d  by 

the court, f u l l y  d i s c l o s i n g  the f l o o d  r i s k  at  W i n d s o n g .  It 

a l s o  e n j o i n e d  B r o w n  f r o m  m a k i n g  a n y  s t a t e m e n t s  i n c o n s i s t e n t  

w i t h  t h o s e  c o n t a i n e d  in t h a t  d o c u m e n t .  In a d d i t i o n ,  B r o w n  

w a s  e n j o i n e d  f r o m  e n g a g i n g  in c e r t a i n  a c t s  a n d  p r a c t i c e s  

p r o h i b i t e d  by the a d m i n i s t r a t i v e  r e g u l a t i o n s  i m p l e m e n t i n g  

U LSPA. W i t h  r e s p e c t  to the S t a t e ' s  c l a i m  for r e s t i t u t i o n ,  

the t r ial c o u r t  e n t e r e d  j u d g m e n t  a g a i n s t  B r o w n  in f a vor of 

the State, as t r u s t e e  f o r  t h o s e  p u r c h a s e r s  w h o  h a d  e l e c t e d  

to r e s c i n d ,  for $ 1 , 6 1 1 , 3 5 7 . 6 0 .  T h e  b a s i s  for th i s  award, 

h owever, w a s  not ULSPA, upon w h i c h  the S t a t e  h a d  p r e d i c a t e d  

its case and up o n  w h i c h  E r o w n  h a d  d e f e n d e d .  Ins t e a d ,  the 

l ower c o u r t  sua s p o n t e  o r d e r e d  r e s t i t u t i o n  on the b a s i s  of 

c o m m o n  law fraud, and s p e c i f i c a l l y  d e c l i n e d  to r u l e  on the 

a p p l i c a b i l i t y  or ULSPA. In all, the c o u r t ' s  j u d g m e n t  l i s t e d  

s e v e n t y - o n e  p u r c h a s e r s  w h o  w e r e  e l i g i b l e  for r e s t i t u t i o n ,  

e i g h t e e n  of w h o m  h a d  b o u g h t  lots a f t e r  a n d  f i f t y - t h r e e  of 

w i o m  h a d  b o u g h t  lots b e f o r e  S e p t e m b e r  21, 1977, the e f f e c t­

ive d a t e  of the U L S P A  a m e n d m e n t s .  F i n a l l y ,  the l o w e r  c o u r t  

a w a r d e d  the S t a t e  a t t o r n e y ' s  fees a n d  c o s t s  of $ 4 2 , 0 0 0  and 

$ 1 , 8 9 4 . 2 4 ,  r e s p e c t i v e l y .

C. C o n t e n t i o n s  on A p p e a l

On a p p e a l ,  B r o w n  c o n t e n d s  t h a t  the t r ial c o u r t  

e r r e d  in o r d e r i n g  r e s t i t u t i o n  to W i n d s o n g  lot p u r c h a s e r s  on
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the b a s i s  of c o m m o n  l a w  fraud. B r o w n  a s s e r t s  t h a t  the S t a t e  

is w i t h o u t  a u t h o r i t y  t o  p u r s u e  t h e  c o m m o n  l a w  r i g h t s  of 

d e f r a u d e d  land p u r c h a s e r s .  In e s s e n c e ,  B r o w n  c l a i m s  t h a t  

uhe t r i a l  c o u r t  w a s  >ound t o  a p p l y  U L S P A ,  u n d e r  w h i c h  t h e  

l o w e r  c o u r t ' s  r e s t i t u t i o n  o r d e r  w o u l d  n o t  h a v e  b e e n  p r o p e r  

since, B r o w n  a s s e r t s ,  ULSPA. c a n n o t  b e  r e t r o a c t i v e l y  a p p l i e d .  

B r o w n  al s o  c o n t e n d s  t h a t  a p p l i c a t i o n  o f  U L S P A  to i n - s t a t e  

s u b d i v i d e r s  is u n c o n s t i t u t i o n a l ,  and t h a t  the a d m i n i s t r a t i v e  

r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  U L S P A  a r e  i n v a l i d  as a p p l i e d  

t o  him. Fi n a l l y ,  B r o w n  c l a i m s  t h a t  t h e  l o w e r  c o u r t  e r r e d  in 

r e f u s i n g  his r e q u e s t  f o r  a jury trial.

The State, o n  t h e  o t h e r  hand, a r g u e s  t h a t  t h e  

t r ial c o u r t  did n o t  e r r  in g r a n t i n g  r e l i e f  on the b a s i s  of 

c o m m o n  law fraud. The S t a t e  a l s o  c o n t e n d s  that t h e  t r i a l  

c o u r t ' s  j u d g m e n t  w o u l d  h a v e  be e n  p r o p e r  u n d e r  U L S P A ,  a n d  

u n d e r  the C o n s u m e r  P r o t e c t i o n  A c t  as w ell. The S t a t e  does, 

h o w e v e r ,  c l a i m  t h a t  the t r i a l  c o u r t  e r r e d  in d i s m i s s i n g  its 

c l a i m  a g a i n s t  F i r s t  N a t i o n a l  Ear.k of A n c h o r a g e .  T h e  S t a t e  

also c o n t e n d s  t h a t  the t r i a l  c o u r t  e r r e d  when, s h o r t l y  

f o l l o w i n g  the i s s u a n c e  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n ,  i t  

d e n i e d  the S t a t e ' s  r e q u e s t  for p r e j u d g m e n t  a t t a c h m e n t  o f  

c e r t a i n  p r o p e r t y  b e l o n g i n g  to Brown.
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II. A P P L I C A T I O N  O F  T H E  C O N S U M E R  P R O T E C T I O N

■
. A C T  T O  S A L E S  O F  R E A L  P R O P E R T Y

W e  b e g i n  b y  a d d r e s s i n g  t h e  S t a t e ' s  c o n t e n t i o n  t h a t

t h e  t r i a l  c o u r t ' s  j u d g m e n t  c a n  b e  a f f i r m e d  u n d e r  t h e  U n f a i r

T r a d e  P r a c t i c e s  a n d  C o n s u m e r  P r o t e c t i o n  A c t ,  A S  4 5 . 5 0 . 4 7 1 -

4 5 . 5 0 . 5 6 1 .  W e  a d d r e s s  t h i s  a r g u m e n t  f i r s t  b e c a u s e ,  as t h e

S t a t e  p o i n t s  o u t ,  A S  4 5 . 5 0 . 5 0 1  s p e c i f i c a l l y  a u t h o r i z e s  t h e  %

A t t o r n e y  G e n e r a l  t o  b r i n g  s u i t  to e n j o i n  v i o l a t i o n s  o f  t h e

A c t ,  a n d  e x p r e s s l y  e m p o w e r s  t h e  c o u r t  i n  s u c h  c a s e s  to a w a r d

7
r e s t i t u t o r y  r e l i e f .  A s  n o t e d  e a r l i e r ,  t h e  S t a t e ' s  o r i g i n a l  

c o m p l a i n t  a l l e g e d  t h a t  B r o w n ' s  W i n d s o n g  a c t i v i t i e s  v i o l a t e d  

the C o n s u m e r  P r o t e c t i o n  A c t .  T h e  l o w e r  c o u r t  d i s m i s s e d  t h a t  

c o m p l a i n t  o n  t h e  b a s i s  o f  the e x e m p t i o n  c o n t a i n e d  in A S

7. A S  4 5 . 5 0 . 5 0 1  p r o v i d e s  i n  r e l e v a n t  p a r t :

(a) W h e n  t h e  a t t o r n e y  g e n e r a l  h a s  

r e a s o n  t o  b e l i e v e  t h a t  a p e r s o n  h a s  
u s e d ,  i s  u s i n g ,  or i s  a b o u t  t o  u s e  a n  
a c t  o r  p r a c t i c e  d e c l a r e d  u n l a w f u l  i n  
A S  4 5 . 5 0 . 4 7 1 ,  a n d  t h a t  p r o c e e d i n g s  
w o u l d  b e  in t h e  p u b l i c  i n t e r e s t ,  h e  
m a y  b r i n g  a n  a c t i o n  in t h e  n a m e  of  
t h e  s t a t e  a g a i n s t  t h e  p e r s o n  t o  r '■ • 
s t r a i n  b y  i n j u n c t i o n  t h e  u s e  o f  tne 
a c t  o r  p r a c t i c e .  . . .

(b) T h e  c o u r t  m a y  m a k e  a d d i t i o n a l  
o r d e r s  o r  j u d g m e n t s  t h a t  a r e  n e c e s s a r y  
t o  r e s t o r e  t o  a n y  p e r s o n  in i n t e r e s t  
a n y  m o n e y  o r  p r o p e r t y ,  r e a l  o r  p e r s o n a l ,  
w h i c h  m a y  h a v e  b e e n  a c q u i r e d  b y  m e a n s
of a n  a c t  o r  p r a c t i c e  d e c l a r e d  to b e  
u n l a w f u l  b y  A S  4 5 . 5 0 . 4 7 1 .
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g
4 5 . 5 0 . 4 8 1 ( a ) .  L a t e r ,  h o w e v e r ,  in r e n d e r i n g  i t s  f i n a l

d e c i s i o n ,  t h e  c o u r t  h e l d  t h a t  t h e  A c t  d o e s  n o t  a p p l y  a t  a!3

t o  the s a l e  of r e a l  p r o p e r t y ,  a c o n c l u s i o n  w h i c h  t h e  S t a t e

c l a i m s  is e r r o n e o u s .  F o r  t h e  r e a s o n s  d i s c u s s e d  b e l o w ,  w e

a g r e e  w i t h  the l o w e r  c o u r t ' s  d e c i s i o n .

A S  4 5 . 5 0 . 4 7 1 ( a )  p r o v i d e s :

U n f a i r  m e t h o d s  o f  c o m p e t i t i o n  a n d  
u n f a i r  o r  d e c e p t i v e  a c t s  o r  p r a c t i c e s  
i n  t h e  c o n d u c t  o f  t r a d e  o r  c o m m e r c e  a r e  
d e c l a r e d  co b e  u n l a w f u l .

S t a n d i n g  a l o n e ,  t h i s  l a n g u a g e  c o u l d  b e  c o n s t r u e d  a s  p r o ­

h i b i t i n g  m i s r e p r e s e n t a t i o n s  m a d e  b y  s e l l e r s  o f  r e a l  p r o ­

pe r t y .  A d d e d  b y  w a y  o f  a m e n d m e n t  t o  t h e  A c t  in 1 9 7 4 ,  s e e  

Ch. 53, § 1, S L A  1974, s u b s e c t i o n  (a) w a s  i n t e n d e d  " t o  m a k e  

t h e  p r o h i b i t o r y  l a n g u a g e  . . .  o f  t h e  p r e s e n t  A c t  m o r e  r e s­

p o n s i v e  t o  the n e e d s  o f  t h e  A l a s k a n  c o n s u m i n g  p u b l i c  a n d  t h e

9
b u s i n e s s  c o m m u n i t y . "  A n d ,  b e c a u s e  t h e  A c t  is r e m e d i a l ,  w e  

a r e  m i n d f u l  t h a t  i t s  p r o v i s i o n s  a r e  t o  be l i b e r a l l y  c o n ­

st r u e d .  S t a t e  v. O ' N e i l l  I n v e s t i g a t i o n s ,  I n c . , 609 P . 2d 520, 

5 2 8  ( A l a s k a  1 9 80).

N e v e r t h e l e s s ,  w e  a r e  p e r s u a d e d  t h a t  t h e  e n t i r e  

t h r u s t  of t h e  C o n s u m e r  P r o t e c t i o n  A c t  is d i r e c t e d  a t  r e­

g u l a t i n g  p r a c t i c e s  r e l a t i n g  to t r a n s a c t i o n s  i n v o l v i n g

8. S e e  n o t e  4 s u p r a .

9. G o v e r n o r ' s  T r a n s m i t t a l  L e t t e r ,  19 7 4  H o u s e  
J o u r n a l  122.



c o n s u m e r  g o o d s  a n d  s e r v i c e s .  I m m e d i a t e l y  f o l l o w i n g  A S  

45 . 50. 471 (a) 'is a l i s t  o f  t w e n t y - f i v e  s p e c i f i c  a c t s  o r  

p r a c t i c e s  w h i c h  a r e  e x p r e s s l y  p r o h i b i t e d  as " u n f a i r  m e t h o d s  

o f  c o m p e t i t i o n "  a n d  " d e c e p t i v e  a c t s  o r  p r a c t i c e s . "  A S  

4 5 . 5 0 . 4 7 1 ( b ) .  O f  t h e s e ,  t h i r t e e n  c o n c e r n  p r a c t i c e s  r e l a t i n g  

t o  t r a n s a c t i o n s  i n v o l v i n g  " g o o d s "  o r  " g o o d s  a n d  s e r v i c e s "  

g e n e r a l l y . * 0 T h e  r e m a i n i n g  t w e l v e  d e a l  w i t h  p r a c t i c e s  

i n v o l v i n g  t h e  s a l e  o f  p a r t i c u l a r  t y p e s  o f  g o o d s 11 o r  s e r -

1 *5
v i c e s ,  “ or r e l a t e  t o  c e r t a i n  t y p e s  o f  a c t i v i t i e s  c o m m o n l y

13
a s s o c i a t e d  w i t h  c o n s u m e r  g o o d s  a n d  s e r v i c e s  t r a n s a c t i o n s .

10. S e e  A S  45 . 50 . 4 7 1  (b) (1) , (2) , (3) , (4 ) , (5) , (6) ,
(7) , (8) , (9) , (11) , (13) a n d  (19) .

11. A S  4 5 . 5 0 . 4 7 1 ( b ) ( 1 0 ) ( r e s e t t i n g  v e h i c l e  o d o ­
m e t e r s ) ;  ( 2 1 ) ( s e l l i n g  f r o z e n  m e a t  as " f r e s h " ) ;  ( 2 5 ) ( f a i l u r e  
to c o m p l y  w i t h  A S  4 5 . 5 0 . 8 0 0 - 4 5 . 5 0 . 8 5 0 ,  t h e  A l a s k a  G a s o l i n e  
P r o d u c t s  L e a s i n g  A c t ) .

12. A S  4 5 . 5 0 . 4 7 1 ( b ) ( 1 7 ) ( e x c e s s  c h a r g e s  for
w a r r a n t y  r e p a i r s ) ;  ( 2 3 ) ( f a i l u r e  t o  c o m p l y  w i t h  A S  4 5 . 4 5 . 1 3 0 -
4 5 . 4 5 . 2 4 0 ,  r e g u l a t i n g  m o t o r  v e h i c l e  r e p a i r s ) ;  ( 2 4 ) (p r o­

h i b i t i n g  c e r t a i n  p r a c t i c e s  i n  c o n n e c t i o n  w i t h  c o u n s e l i n g ,  
c o n s u l t i n g  o r  a r r a n g i n g  for f u t u r e  s e r v i c e s  r e l a t i n g  t o  t h e  
d i s p o s i t i o n  o f  a b o d y  u p o n  d e a t h ) .

13. A S  4 5 . 5 0 . 4 7 1 ( b ) ( 1 0 ) ( m i s r e p r e s e n t a t i o n s  
r e g a r d i n g  p r i c e  r e d u c t i o n s ) ;  ( 1 4 ) ( m i s r e p r e s e n t i n g  l e g a l  
r ^ h t s  o r  o b l i g a t i o n s  i n  an a g r e e m e n t )  ; (15) ( m i s r e p r e s e n t i n g  

t h e  n e e d  for p a r t s ,  r e p l a c e m e n t  o r  r e p a i r  s e r v i c e ) ; (16) 
( m i s r e p r e s e n t i n g  t h e  a u t h o r i t y  o f  a n  a g e n t  or r e p r e s e n t a t i v e  
to n e g o t i a t e  t h e  t e r m s  o f  a c o n s u m e r  t r a n s a c t i o n ) ; (20) 
( s e l l i n g  or o f f e r i n g  t o  s e l l  a r i g h t  of p a r t i c i p a t i o n  in a 
c h a i n  d i s t r i b u t o r  s c h e m e ) ;  ( 2 2 ) ( f a i l u r e  t o  c o m p l y  w i t h  A S  
4 5 . 0 2 . 3 5 0 ,  r e g u l a t i n g  t h e  s a l e  o f  g o o d s  o r  s e r v i c e s  b y  d o o r -  
t o - d o o r  s o l i c i t a t i o n ) .
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W h i l e  s u b s e c t i o n  (b) m a k e s  c l e a r  t h a t  t h i s  l i s t  is n o t

e x c l u s i v e ,  n o n e  of t h e  e n u m e r a t e d  p r o h i b i t e d  a c t s  m e n t i o n s

r e a l  p r o p e r t y .  N o r  d o  a n y  o t h e r  p r o v i s i o n s  o f  t h e  A c t

s u g g e s t  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t h e  s a l e  o f  r e a l

14
p r o p e r t y  to c o m e  w i t h i n  t h e  A c t ' s  p u r v i e w .

I t  is o u r  j u d g m e n t  t h a t  t h e  t r i a l  c o u r t  p r o p a r l y  

i n v o k e d  the r u l e  o f  e j u s d e m  g e n e r i s  t o  c o n s t r u e  t h e  l a n g u a g e  

of A S  4 5 . 5 0 . 4 7 1 ( a ) .  " [ W ] h e n  p a r t i c u l a r  w o r d s  a r e  f o l l o w e d  

by g e n e r a l  t e r m s ,  t h e  l a t t e r  w i l l  b e  r e g a r d e d  a s  r e f e r r i n g  

to t h i n g s  o f  a l i k e  c l a s s  w i t h  t h o s e  p a r t i c u l a r l y  d e s c r i b e d . ' 1 

C h u g a c h  E l e c t r i c  A s s ' n  v. C a l a i s  C o . , 4 1 0  P . 2d 5o8, 5 0 9 - 1 0  

( A l a s k a  1 9 6 6 ) .  T h e  d o c t r i n e  is e q u a l l y  a p p l i c a b l e  w h e n ,  as 

here, s p e c i f i c  w o r d s  c o m p r e h e n d i n g  a c l a s s  o f  a c t i v i t y  

f o l l o w  a m o r e  g e n e r a l  d e s c r i p t i o n .  2 A  C. S a n d s ,  S u t h e r l a n d  

S t a t u t o r y  C o n s t r u c t i o n  § 4 7 . 1 7 ,  at 1 0 3  (4th ed. 1 9 7 3 ) .  In 

our vie w ,  r e a l  p r o p e r t y  f a l l s  o u t s i d e  o f  t h e  c l a s s  " p a r­

t i c u l a r l y  d e s c r i b e d , "  i.e., " g o o d s  a n d  s e r v i c e s . "  T h e  l i s t

14. In t h i s  r e s p e c t ,  A l a s k a ' s  A c t  d i f f e r s  f r o m  
the A c t s  of s e v e r a l  s t a t e s ,  c a s e s  f r o m  w h i c h  h a v e  h e l d  t h a t  
real p r o p e r t y  t r a n s a c t i o n s  a r e  w i t h i n  the ^ A ' c t ' s s c o p e .  S e e , 
e . g . N a s h  v. H o o p e s ,  332 A . 2d 411, 4 1 3  ^ D e l , / ' S u p e r . 1975) 
(Act p r o h i b i t i n g  d e c e p t i v e  m e r c h a n d i s i n g  p r a c t i c e s  w h e r e  
" m e r c h a n d i s e "  s t a t u t o r i l y  d e f i n e d  to i n c l u d e  re'al'~'property) ; 
C o m m o n w e a l t h  v, D e C o t i s ,  316 N . E . 2 c  748 , 752 ((M a s s ,. 1974) 
( " t r a d e  or c o m m e r c e "  s t a t u t o r i l y  d e f i n e d  to i n c T u d e  t h e  s a l e  
of r e a l  p r o p e r t y ) ;  C o m m o n w e a l t h  v. M o n u m e n t a l  P r o p e r t i e s ,  
Inc., 329 A . 2 d  812 , 8 2 0  ((Pa^ 1974) ( " t r a d e  o r  c o m m e r c e "  
s t a t u t o r i l y  d e f i n e d  to i m h t u d e  t h e  s a l e  o f  r ^ a l  p r o p e r t y ) ; 
W o o d s  v. L i t t l e t o n ,  554 S . W . 2 d  662, 667 n . 9 ( ( T e x ,  1977) 
( " c o n s u m e r s "  s t a t u t o r i l y  d e f i n e d  to i n c l u d e  T»uij£hasers of 
re a l  p r o p e r t y ) .
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o f  p r o s c r i b e d  a c t i v i t i e s  f o u n d  i n  A S  4 5 . 5 0 . 4 7 1 ( b )  s u g g e s t s  

t h a t  t h e  A c t  is d i r e c t e d  s o l e l y  a t  r e g u l a t i n g  t r a n s a c t i o n s  

i n v o l v i n g  " p r o d u c t s  a n d  s e r v i c e s  s o l d  t o  c o n s u m e r s  i n  t h e  

p o p u l a r  sense.'" N e v e r o s k i  v. B l a i r , 358 A . 2d 473, 480 (N.J.

1 9 7 6 ) .  I n  N e v e r o s k i , t h e  c o u r t  w a s  c a l l e d  u p o n  t o  c o n s t r u e  

t h e  w o r d  " m e r c h a n d i s e , "  w h i c h  w a s  d e f i n e d  i n  t h e  N e w  J e r s e y  

C o n s u m e r  F r a u d  A c t  to i n c l u d e  " a n y t h i n g  o f f e r e d ,  d i r e c t l y  o r  

i n d i r e c t l y ,  t o  t h e  p u b l i c  f o r  s a l e . "  Id. a t  479. B e c a u s e  

t h a t  l a n g u a g e  w a s  p r e c e d e d  b y  t h e  w o r d s  " o b j e c t s ,  w a r e s ,  

g o o d s ,  c o m m o d i t i e s ,  [and] s e r v i c e s , "  t h e  c o u r t  i n v o k e d  t h e  

d o c t r i n e  o f  e j u s d e m  g e n e r i s  to h o l d  t h a t  m i s r e p r e s e n t a t i o n  

by a r e a l  e s t a t e  b r o k e r  in c o n n e c t i o n  w i t h  t h e  s a l e  of r e a l  

p r o p e r t y  w a s  n o t  a c t i o n a b l e  u n d e r  t h e  N e w  J e r s e y  A c t .  Id. 

a t  4 7 9 - 8 1 .  T h e  b r o a d  l a n g u a g e  o f  A S  4 5 . 5 0 . 4 7 1 ( a ) ,  l i k e  t h a t  

i n v o l v e d  in N e v e r o s k i , " c a n  l o g i c a l l y  o e  a t t r i b u t e d  t o  a 

l e g i s l a t i v e  d e s i r e  to i n c o r p o r a t e  o t h e r  c o n s u m e r  t r a n s­

a c t i o n s "  w h i c h  m a y  n o t  b e  r e g u l a t e d  b y  t h e  s p e c i f i c  p r o­

h i b i t i o n s  f o u n d  in s u b s e c t i o n  ( b ) . N e v e r o s k i , 358 A . 2d at  

430.

T h i s  c o n s t r u c t i o n  o f  s u b s e c t i o n  (a) a l s o  f i n d s  

s u p p o r t  in o t h e r  p r o v i s i o n s  of t h e  A c t .  A S  4 5 . 5 0 . 5 6 1 ( 6 )  

d e f i n e s  a " c o n s u m e r "  as "a p e r s o n  w h o  s e e k s  o r  a c q u i r e s  

c o o c s  or s e r v i c e s  b y  l e a s e  or p u r c h a s e . "  ( E m p h a s i s  a d d e d ) .  

M o r e o v e r ,  AS 4 5 . 5 0 . 5 3 1 ( a )  g r a n t s  a p r i v a t e  r i g h t  o f  a c t i o n  

o n l y  to " [a] p e r s o n  w h o  p u r c h a s e s  o r  l e a s e s  g o o d s  o r  s e r v i c e s
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a n d  t h e r e b y  s u f f e r s  an a s c e r t a i n a b l e  l o s s  . . . as a r e s u l t  

of a n o t h e r  p e r s o n ' s  a c t  o r  p r a c t i c e  d e c l a r e d  u n l a w f u l  b y  A S  

45.50.471."' ( E m p h a s i s  a d d e d ) .  T h a t  t h e  s e c t i o n  a u t h o r i z i n g  

t h e  A t t o r n e y  G e n e r a l  t o  s u e  to e n j o i n  v i o l a t i o n s  o f  A S  

4 5 . 5 0 . 4 7 1  c o n t a i n s  n o  c o m p a r a b l e  l i m i t a t i o n ,  s e e  A S  4 5 . 5 0 . 5 0 1 ,  

d o e s  n o t ,  i n  o u r  o p i n i o n ,  i n d i c a t e  t h a t  t h e  s c o p e  o f  t h e  A c t  

e n l a r g e s  w h e n  s u i t  is i n s t i t u t e d  b y  t h e  S t a t e .

I n  su m ,  w e  h o l d  t h a t  t h e  s a l e  o f  r e a l  p r o p e r t y  is 

n o t  w i t h i n  t h e  r e g u l a t o r y  s c o p e  o f  t h e  C o n s u m e r  P r o t e c t i o n  

Act. A c c o r d i n g l y ,  B r o w n ' s  l i a b i l i t y  f o r  r e s t i t u t i o n  t o  

W i n d s o n g  l o t  p u r c h a s e r s  c o u l d  n o t  p r o p e r l y  b e  p r e d i c a t e d  o n  

a s s e r t e d  v i o l a t i o n s  o f  t h a t  Act.

I I I .  THE UNIFORM LAND SALES PRACTICES ACT

A f t e r  t h e  t r i a l  c o u r t  d i s m i s s e d  t h e  C o n s u m e r  

P r o t e c t i o n  A c t  c l a i m  a g a i n s t  B r o w n ,  t h e  S t a t e  a m e n d e d  i t s  

c o m p l a i n t  t o  a l l e g e  v i o l a t i o n s  o f  t h e  U n i f o r m  L a n d  S a l e s  

P r a c t i c e s  A c t  ( U L S P A ) ,  A S  3 4 . 5 5 . 0 0 4 - 3 4 . 5 5 . 0 4 6 .  T h r o u g h o u t  

t h e  r e m a i n d e r  o f  t h e  p r o c e e d i n g s ,  t h e  S t a t e  c o n s i s t e n t l y  

a s s e r t e d  a n d  B r o w n  c o n s i s t e n t l y  d e n i e d  l i a b i l i t y  u n d e r  t h i s  

A c t .  A t  t h e  c o n c l u s i o n  o f  the c a s e ,  t h e  l o w e r  c o u r t  d e ­

c l i n e d  to r u l e  o n  t h e  a p p l i c a b i l i t y  o f  U L S P A ,  r e l y i n g  

i n s t e a d  on t h e  c o m m o n  law. T h e  S t a t e  c o n t e n d s  t h a t  t h e  

j u d g m e n t  w o u l d  h a v e  b e e n  p r o p e r  u n d e r  U L S P A .  B r o w n ,  o n  t h e  

o t h e r  h a n d ,  m a i n t a i n s  t h a t  U L S P A  c a n n o t  c o n s t i t u t i o n a l l y  

a p p l y  t o  h i m  s i n c e  t h e  1 9 7 7  a m e n d m e n t s ,  w h i c h  m a d e  t h e  A c t
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a p p l i c a b l e  t o  i n - s t a t e  l a n d  s a l e s ,  vrere e n a c t e d  i n  v i o l a t i o n  

of a r t i c l e  II, s e c t i o n  1 3  of t h e  A l a s k a  C o n s t i t u t i o n .  B r o w n  

a l s o  c l a i m s  t h a t  a c o u r t  is w i t h o u t  a u t h o r i t y  t o  a w a r d  

r e s t i t u t i o n  i n  a s u i t  b r o u g h t  u n d e r  U L S P A  b y  t h e  A t t o r n e y  

G e n e r a l .  F i n a l l y ,  B r o w n  a r g u e s  t h a t  e v e n  i f  t h e  c o u r t  c o u l d  

a w a r d  r e s t i t u t i o n ,  it c o u l d  n o t  d o  s o  a s  t o  t h o s e  p u r c h a s e r s  

w h o  b o u g h t  t h e i r  lo t s  p r i o r  t o  t h e  e f f e c t i v e  d a t e  o f  t h e  

U L S P A  a m e n d m e n t s .

A. T h e  C o n s t i t u t i o n a l  V a l i d i t y  o f  t h e  U L S P A
t.

A m e n d m e n t s .

A r t i c l e  II, s e c t i o n  13 o f  t h e  A l a s k a  C o n s t i t u ­

t i o n * ^  r e q u i r e s  t h a t  e v e r y  b i l l  b e  c o n f i n e d  t o  o n e  s u b j e c t  

w h i c h  m u s t  bv, expre.'.sed in i t s  t i t l e .  T h e  1 9 7 7  a m e n d m e n t s  

to U L S P A  f i n d  t h e i r  g e n e s i s  in H o u s e  B i l l  67, e n t i t l e d  "An 

A c t  R e l a t i n g  t o  t h e  U n i f o r m  L a n d  S a l e s  P r a c t i c e s  A c t . "  1 9 7 7  

H o u s e  J o u r n a l  63. T h e  b i l l  w a s  i n t r o d u c e d  a t  t h e  G o v e r n o r ' s  

r e q u e s t  a n d  a l l  o f  its p r o v i s i o n s  r e l a t e d  d i r e c t l y  to U L S P A .

15. A l a s k a  C o n s t i t u t i o n ,  a r t .  II, § 13 p r o v i d e s :

E v e r y  b i l l  s h a l l  b e  c o n f i n e d  to 
o n e  s u b j e c t  u n l e s s  i t  is a n  a p p r o p r i a­
t i o n  b i l l  or o n e  c o d i f y i n g ,  r e v i s i n g ,  
or r e a r r a n g i n g  e x i s t i n g  l a w s .  B i l l s  
f o r  a p p r o p r i a t i o n s  _,hall b e  c o n f i n e d  
to a p p r o p r i a u i o n s .  T h e  s u b j e c t  o f  
e a c h  b i l l  s h a l l  be e x p r e s s e d  i n  t h e  

t i t l e .  T h e  e n a c t i n g  c l a u s e  s h a l l  be:
"Be i t  e n a c t e d  by t h e  L e g i s l a t u r e  o f  
t h e  S t a t e  of A l a s k a . "
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See G o v e r n o r ' s  T r a n s m i t t a l  L e t t e r ,  id. a t  6 3 - 6 6 .  T h e  

p r i m a r y  i m p a c t  o f  H o u s e  B i l l  67 w a s  .to a m e n d  U L S P A  to b r i n g  

i n - s t a t e  s a l e s  o f  s u b d i v i d e d  l a n d  w i t h i n  t h e  A c t ' s  s c o p e  a n d  

to a d d  a g e n e r a l  a n t i f r a u d  s e c t i o n .  W i t h  o n l y  m i n o r  c h a n g e s ,  

the b i l l  r e c e i v e d  t h e  H o u s e ' s  a p p r o v a l  a n d  w a s  s e n t  t o  t h e  

S e n a t e  f o r  i t s  c o n s i d e r a t i o n .  A t  t h e  i n s t a n c e  o f  t h e  S e n a t e  

R u l e s  C o m m i t t e e ,  a S e n a t e  C o m m i t t e e  S u b s t i t u t e  w a s  a p p r o v e d .  

19 7 7  S e n a t e  J o u r n a l  1 5 1 7 .  T h i s  v e r s i o n  o f  t h e  b i l l  w a s  

e n t i t l e d  "An A c t  R e l a t i n g  to L a n d ;  A n d  P r o v i d i n g  f o r  an 

E f f e c t i v e  D a t e . "  Id. a t  1489. T h e  s e c t i o n s  r e l a t i n g  to 

U L S P A  w e r e  e s s e n t i a l l y  t h e  s a m e  as t h o s e  a p p r o v e d  b y  t h e  

H o u s e ,  b u t  t h e  S e n a t e  C o m m i t t e e  S u b s t i t u t e  a l s o  c o n t a i n e d  

v a r i o u s  a m e n d m e n t s  t o  t h e  A l a s k a  L a n d  A c t ,  A S  3 8 . 0 5 . 0 0 5 -  

3 8 . 1 5 . 3 7 0 .  T h e s e  a m e n d m e n t s  p e r t a i n  t o  t h e  l e a s i n g  of 

s t a t e - o w n e d  l a n d s  a n d  t o  t h e  D i v i s i o n  o f  L a n d s '  z o n i n g  

p o w e r .  It w a s  t h i s  v e r s i o n  of the b i l l  t h a t  u l t i m a t e l y  

b e c a m e  law. C h .  138, S L A  1977.

T h a t  e v e r y  s e c t i o n  o f  C h a p t e r  138, S L A  1 9 7 7  in 

s o m e  r e s p e c t  c o n c e r n s  l a n d  is n o t  d i s p u t e d .  H o w e v e r ,  it is 

j u s t  a s  c l e a r  t h a t  m a n y  o f  its p r o v i s i o n s  h a v e  n o t h i n g  e l s e  

in c o m m o n .  T h u s ,  t h e  i s s u e  to b e  r e s o l v e d  is w h e t h e r  the 

g e n e r a l  h e a d i n g  " l a n d "  c a n  be c o n s i d e r e d  ''one s u b j e c t "  for 

p u r p o s e s  of a r t i c l e  II, s e c t i o n  13. W e r e  w e  w r i t i n g  o n  a 

c l e a n  s l a t e ,  w e  w o u l d  be i n c l i n e d  to f i n d  t h i s  s u b j e c t  

i m p e r m i s s i b l y  b r o a d .  P e r m i t t i n g  s u c h  b r e a d t h  u n d e r  t h e  o n e -
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s u b j e c t  r u l e  c o u l d  c o n c e i v a b l y  b e  m i s c o n s t r u e d  a s  a s a n c t i o n  

f o r  l e g i s l a t i o n  e m b r a c i n g  "t h e  w h o l e  b o d y  o f  t h e  l a w . "  

T r u m b l e  v. T r u m b l e , 55 N. W .  869, 8 7 0  (Neb. 1 8 9 3 ) .  N e v e r ­

t h e l e s s ,  w h i l e  t h e  i s s u e  is i n d e e d  c l o s e ,  w e  a r e  unable, t o  

s a y  t h a t  t h e  l e g i s l a t u r e  h a s  t r a n s g r e s s e d  t h e  l i m i t s  o f  

a r t i c l e  II, s e c t i o n  13 e s t a b l i s h e d  b y  p r i o r  d e c i s i o n s  o f  

t h i s  c o u r t .

T o  d e t e r m i n e  i f  a b i l l  is c o n f i n e d  t o  o n e  s u b j e c t ,

[a]11 t h a t  is n e c e s s a r y  is t h a t  t h e  
a c t  s h o u l d  e m b r a c e  s o m e  o n e  g e n e r a l  
s u b j e c t ;  a n d  b y  t h i s  is m e a n t ,  m e r e l y ,  
t h a t  a l l  m a t t e r s  t r e a t e d  o f  s h o u l d  
f a l l  u n d e r  s o m e  o n e  g e n e r a l  i d e a ,  be  
so c o n n e c t e d  w i t h  o r  r e l a t e d  t o  e a c h  
o t h e r ,  e i t h e r  l o g i c a l l y  o r  i n  p o p u l a r  
u n d e r s t a n d i n g ,  as t o  be p a r t  o f ,  or  

g e r m a n e  to, o n e  g e n e r a l  s u b j e c t .

T h u s ,  " w h a t  c o n s t i t u t e s  o n e  s u b j e c t  f o r  p u r p o s e s  of a r t .  II,

17
§ 13 is b r o a d l y  c o n s t r u e d . "  A n d  " [ n ) o  a c t  w i l l  be s e t

a s i d e  f o r  f a i l i n g  to c o m p l y  w i t h  t h i s  p r o v i s i o n  e x c e p t  w h e r e

18
t h e  v i o l a t i o n  is b o t h  s u b s t a n t i a l  a n d  p l a i n . "

16. G e l l e r t  v. S t a t e ,  5 5 2  P . 2 d  1 1 2 0 ,  1 1 2 3  ( A l a s k a  
1 9 7 4 ) ,  q u o t i n g  J o h n s o n  v. H a r r i s o n ,  50 N . W .  923, 924 (Minn. 
1 8 9 1 ) .  S e e  S h o r t  v S t a t e ,  6 0 0  P . 2 d  20, 24 ( A l a s k a  1 9 7 9 ) ;  
N o r t h  S l o p e  B o r o u g h  v. S o h i o  P e t r o l e u m  C o r p . ,  5 8 5  P . 2 d  534,
5 4 5  ( A l a s k a  1 9 7 8 ) .

17. S h o r t  v. S t a t e ,  600 P . 2d 20, 23 ( A l a s k a  1 9 79).  
S e e  N o r t h  S l o p e  B o r o u g h  v. S o h i o  P e t r o l e u m  C o r p . ,  585 P . 2d 
534, 545 ( A l a s k a  1 9 7 8 ) ;  G e l l e r t  v. S t a t e ,  522 P 2d 1 1 2 0 ,  1122  
( A l a s k a  1 9 7 4 ) .

18. N o r t h  S l o p e  B o r o u g h  v  ^,ohio P e t r o l e u m  C o r p .  ,
58 5  P . 2d 534, 5 4 5  ( A l a s k a  1978). S e e  S h o r t  v. S t a t e ,  6 0 0 * P . 2 d
20, 22 ( A l a s k a  1 9 7 9 ) ;  S u b e r  v. S t a t e  B o n d  C o m m . ,  414 P . 2d 546, 
5 5 7  ( A l a s k a  1966) .



In G e l l e r t  v. S t a t e , 5 2 2  P . 2d 1 1 2 0  ( A l a s k a  1974 ) ,  

w e  u p h e l d  a b i l l  t h a t  p r o v i d e d  f o r  t h e  i s s u a n c e  o f  b e n d s  to 

f i n a n c e  f l o o d  c o n t r o l  a n d  s m a l l  b o a t  h a r b o r  p r o j e c t s .  T h e s e  

t w o  t o p i c s  w e r e  f o u n d  to b e  c o n f i n e d  to o n e  s u b j e c t  b e c a u s e  

t h e y . b o t h  p e r t a i n e d  " t o  o n e  o n g o i n g  p l a n  f o r  t h e  d e v e l o p m e n t  

o f  w a t e r  r e s o u r c e s . "  Id. at 523. M o r e  r e c e n t l y ,  i n  N o r t h  

S l o p e  B o r o u g h  v. S o h i o  P e t r o l e u m  C o r p ., 5 8 5  P . 2d 534, 545 

(A l a s k a  1978) , w e  u p h e l d  "An A c t  R e l a t i n g  t o  T a x a t i o n ;  A n d  

P r o v i d i n g  f o r  a n  E f f e c t i v e  D a t e . "  B e c a u s e  i t s  v a r i o u s  

p r o v i s i o n s ,  a l t h o u g h  d i v e r s e ,  a l l  r e l a t e d  t o  " s t a t e  t a x a­

ti o n , "  w e  f o u n d  n o  v i o l a t i o n  o f  the o n e - s u b j e c t  r u l e .  I d . 

a t  5 4 4 - 4 6 .  In l i g h t  o f  t h e s e  d e c i s i o n s ,  w e  m u s t  l i k e w i s e  

c o n c l u d e  t h a t  " l ' n d "  is n o t  an u n d u l y  b r o a d  s u b j e c t  f o r  

p u r p o s e s  of a r t i c l e  II, s e c t i o n  13. C o n s e q u e n t l y ,  C h a p t e r

138, S L A  1977, t h e  p r o v i s i o n s  o f  w h i c h  a l l  r e l a t e  to t h i s

19
s u b j e c t ,  is c o n s t i t u t i o n a l l y  v a l i d .

19. B r o w n  a l s o  c o n t e n d s  t h a t  C h a p t e r  1 3 8  is 
d e f e c t i v e  u n d e r  art. Ill, § 13 b e c a u s e  t h e  t i t l e ,  "An A c t  
R e l a t i n g  to L a n d ;  A n d  P r o v i d i n g  fcr a n  E f f e c t i v e  D a t e , "  d o e s  
n o t  a d e q u a t e l y  e x p r e s s  i t s  s u b j e c t  m a t t e r .  S i n c e  w e  h a v e  
c o n c l u d e d  t h a t  " l a n d "  c o n s t i t u t e s  o n e  s u b j e c t ,  w e  b e l i e v e  
t h a t  t h e  r e q u i r e m e n t  t h a t  t h e  t i t l e  e x p r e s s  t h a t  s u b j e c t  is 
a l s o  s a t i s f i e d .  T h e  p u r p o s e  o f  t h e  r e q u i r e m e n t  is to p r e v e n t  
s u r r e p t i t i o u s  i n t r o d u c t i o n  of l e g i s l a t i o n  n o t  i n d i c a t e d  b y  
the t i t l e .  S e e  G r i f f i n  v. S h e l d o n ,  11 A l a s k a  607, 615 
(1948). C h a p t e r  138 c o n t a i n s  n o  h i d d e n  p r o v i s i o n s  u n r e l a t e d  
to its t i tle, a n d  " [ a ] n y o n e  i n t e r e s t e d  i n  a n y  o f  t h e  p a r­
t i c u l a r s  of t h e  b i l l  w o u l d  be a d v i s e d  b y  t h i s  t i t l e  to l o o k  
to the b o d y  o f  t h e  law. . . . "  W a s s  v. A n d e r s o n ,  252 N . W . 2d 
131, 137 (Minn. 1977) .
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B. R e s t i t u t i o n  Linder U L S P A  i n  a P u b l i c  A c t i o n .

U n l i k e  t h e  C o n s u m e r  P r o t e c t i o n  A c t ,  U L S P A  d o e s  n o t  

e x p r e s s l y  a u t h o r i z e  t h e  c o u r t  to a w a r d  r e s t i t u t o r y  r e l i e f  in 

a s u i t  i n s t i t u t e d  b y  t h e  S t a t e .  A l t h o u g h  r e s t i t u t i o n  is 

e x p r e s s l y  a v a i l a b l e  in a p r i v a t e  a c t i o n  u n d e r  U L S P A ,  A S  

3 4 . 4 4 . 0 4 0 ( b ) ,  w i t h  r e s p e c t  t o  p u b l i c  e n f o r c e m e n t ,  t h e  A c t  

m e r e l y  p r o v i d e s  t h a t  t h e  S t a t e  " m a y  b r i n g  a n  a c t i o n  i n  t h e  

s u p e r i o r  c o u r t  . . .  t o  e n f o r c e  c o m p l i a n c e  v/ith t h i s  c h a p t e r  

o r  a r e g u l a t i o n  o r  o r d e r  u n d e r  t h i s  c h a p t e r . "  A S  3 4 . 5 5 . 0 2 2 ( c ) .  

A c c o r d i n g  t o  B r o w n ,  t h e  a b s e n c e  o f  a p r o v i s i o n  a u t h o r i z i n g  

r e s t i t u t i o n  in a p u b l i c  a c t i o n  i m p l i e d l y  c i r c u m s c r i b e s  t h e  

c o u r t ' s  p o w e r  t o  a w a r d  s u c h  r e l i e f  u n l e s s  t h e  S t a t e  p r o c e e d s  

u n d e r  C i v i l  R u l e  23, a n d  t h e  c a s e  is p r o p e r l y  c e r t i f i e d  a s  a 

c l a s s  a c t i o n .  W h i l e  w e  a g r e e  t h a t  i n  a c a s e  o f  t h i s  n a t u r e  • 

t h e  S t a t e  m u s t  p r o c e e d  i n  a r e p r e s e n t a t i v e  c a p a c i t y ,  w e  c o n­

c l u d e  t h a t  c e r t i f i c a t i o n  as a c l a s s  a c t i o n  is n o t  a p r e -  J

r e q u i s i t e  to a n  a w a r d  o f  r e s t i t u t o r y  r e l i e f .

In P e o p l e  v. S u p e r i o r  C o u r t , 5 0 7  P . 2d 1 4 0 0  (Cal.

19 73), t h e  C a l i f o r n i a  S u p r e m e  C o u r t  w a s  c o n f r o n t e d  w i t h  s u b­

s t a n t i a l l y  t h e  s a m e  i s s u e  i n v o l v e d  h e r e .  In t h a t  c a s e ,  t h e  

C a l i f o r n i a  A t t o r n e y  G e n e r a l  b r o u g h t  s u i t  u n d e r  a s t a t u t e  

t h a t  a u t h o r i z e d  t h e  A t t o r n e y  G e n e r a l  t o  s u e  to e n j o i n  

m i s l e a d i n g  a d v e r t i s i n g ,  " b u t  w a s  s i l e n t  as to t h e  p o w e r  of  

t h e  t r i a l  c o u r t  to o r d e r  r e s t i t u t i o n  in s u c h  a p r o c e e d i n g . "

Id. at 140 2 .  N o t i n g  t h a t  t h e  s t a t u t e  i n v o l v e d  " d i d  n o t



r e s t r i c t  tl.e c o u r t ' s  g e n e r a l  e q u i t y  j u r i s d i c t i o n  'in s o  m a n y  

w o r d s ,  or b y  a n e c e s s a r y  a n d  i n e s c a p a b l e  i n f e r e n c e , ' "  id., 

c u o t i n g  P o r t e r  v. W a r n e r  H o l d i n g  C o . , 328 U . S .  395, 398, 90 

L . S d .  133 2 ,  13 3 7  ( 1 9 4 6 ) ,  t h e  c o u r t  h e l d  t h a t  "a t r i a l  c o u r t  

h a s  t h e  i n h e r e n t  p o w e r  t o  o r d e r ,  as a f o r m  o f  a n c i l l a r y  

r e l i e f ,  t h a t  the d e f e n d a n t s  m a k e  or o f f e r  t o  m a k e  r e s t i t u ­

t i o n  t o  t h e  c o n s u m e r s  f o u n d  t o  h a v e  b e e n  d e f r a u d e d . "  507 

P . 2 d  at 1 4 0 2 .  In s u p p o r t  o f  i t s  h o l d i n g  t h e  c o u r t  r e l i e d  on  

a n u m b e r  o f  a n a l o g o u s  f e d e r a l  c a s e s  t h a t  h a d  r e a c h e d  t h e  

s a m e  c o n c l u s i o n .  S e e  M i t c h e l l  v. D e M a r i o  J e w e l r y ,  I n c . , 361 

U . S .  288, 2 9 1 - 9 2 ,  4 L . E d .  2 d  323, 326 (1960); P o r t e r  v. 

W a r n e r  H o l d i n g  C o . , 328 U.S. 395, 3 9 8 - 9 9 ,  90 L . E d .  133 2 ,  

1 3 3 6 - 3 8  (1946); S e c u r i t i e s  a n d  E x c h a n g e  C o m m ' n  v. T e x a s  

G u l f  S u l p h u r  C o . 4 4 6  F . 2 d  1 3 0 1 ,  1 3 0 7 - 0 8  (2d C i r .  1 9 7 1 ) ;  

M c C o m b  v. F r a n k  S c e r b o  & S o n s , 1 7 7  F . 2 d  137, 1 3 8 - 3 9  (2d 

C i r .  1 9 49). See a l s o  I n t e r s t a t e  C o m m e r c e  C o m m ' n  v. B & T  

T r a n s p o r t a t i o n  C o . , 513 F . 2 d  1 ] 8 2 ,  1 1 8 4 - 8 5  (1st C i r .  1 9 8 0 ) .  

B u t  s e e  U n i t e d  S t a t e s  v. P a r k i n s o n , 2 4 0  F . 2 d  9 1 8  (9th C i r .  

1 9 5 6 ) .

W e  fi n d  t h e  C a l i f o r n i a  S u p r e m e  C o u r t ' s  r e a s o n i n g  

p e r s u a s i v e  a n d  t h e r e f o r e  h o l d  t h a t  t h e  t r i a l  c o u r t  h a s  t h e  

i n h e r e n t  p o w e r  to o r 3 e r  r e s t i t u t i o n  in an a c t i o n  b r o u g h t  b y  

t h e  S t a t e  u n d e r  U L S P A .  N o t h i n g  i n  t h a t  A c t  o r  i n  i t s  l e g i s­

l a t i v e  h i s t o r y  s u g a o s t s  t h a t  the l e g i s l a t u r e  i n t e n d e d  t o  

r e s t r i c t •t h e  c o u r t ' s  t r a d i t i o n a l  e q u i t y  p o w e r s  w h e n  p r o p e r l y
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i n v o k e d .  T h a t  t h e  l e g i s l a t u r e  s a w  f i t  t o  p r o v i d e  a p r i v a t e  

r i g h t  o f  a c t i o n  f o r  r e s t i t u t i o n  u n d e r  U L S P A  d o e s  no t ,  i n  o u r  

j u d g m e n t ,  o p e r a t e  t o  c u r t a i l  t h e  c c a r t ' s  p o w e r  t o  a w a r d  s u c h  

r e l i e f  a t  t h e  i n s t a n c e  o f  t h e  S t a t e .  S e e  P i e r c e  v. S u p e r i o r  

C o u r t , 37 P. 460, 4 6 1  (Cal. 1934).

T h e r e  r e m a i n s ,  h o w e v e r ,  t h e  q u e s t i o n  o f  h o w  t h e  

S t a t e  m u s t  p r o c e e d  i n  a c a s e  o f  t h i s  n a t u r e ;  a n  i s s u e  t h a t  

h a s  r e c e i v e d  s c a n t  a t t e n t i o n  f r o m  t h e  c o u r t s .  A s  w e  p e r ­

c e i v e  it, t h e  p r i n c i p a l  d i f f e r e n c e  b e t w e e n  t h i s  c a s e  a n d  o n e

b r o u g h t  as a p r i v a t e . c l a s s  a c t i o n  is t h a t  t h e  S t a t e  is n o t  a

2 0
m e m b e r  o f  t h e  c l a s s  o f  p e r s o n s  w h o m  i t  s e e k s  to r e p r e s e n t .  

W h i l e  t h e  S t a t e  h e r e  d e n i e s  t h a t  i t  is r e p r e s e n t i n g  a n y o n e  

o t h e r  t h a n  i t s e l f ,  a s s e r t i n g  t h a t  i t s  a c t i o n  is p r e d o m i n ­

a n t l y  f o u n d e d  in l a w  e n f o r c e m e n t ,  i t  is c l e a r  t h a t  as t o  t h e  

r e s t i t u t i o n  c l a i m  t h e  S t a t e  is a t t e m p t i n g  t o  e n f o r c e  t h e  

r i g h t s  o f  a c l a s s  o f  p r i v a t e  i n d i v i d u a l s .  T h u s ,  w e  b e l i e v e  

t h a t  t h e  S t a t e  m u s t  b e  r e g a r d e d  as a c t i n g  in a r e p r e s e n t a t ­

i v e  c a p a c i t y .  T h i s  c o n c l u s i o n  f i n d s  s u p p o r t  in t h e  c a s e  of 

K u g l e r  v. R o m a i n , 2 7 9  A . 2d 640 (N.J. 1 9 7 1 ) ,  in w h i c h  t h e  

c o u r t  s u s t a i n e d  t h e  A t t o r n e y  G e n e r a l ' s  a u t h o r i t y  t o  m a i n t a i n  

an a c t i o n  f o r  r e s t i t u t i o n  o n  b e h a l f  o f  d e f r a u d e d  c o n s u m e r s

20. B y  i t s  o w n  t e r m s  R u l e  23 r e q u i r e s  t h a t  a 
r e p r e s e n t a t i v e  b e  a m e m b e r  of the c l a s s  o n  b e h a l f  o f  w h i c h  
s u i t  is b r o u g h t .  I t  s t a t e s  t h a t  " [ o ] n e  o r  m o r e  m e m b e r s  o f  a 
c l a s s  m a y  s u e  o r  b e  s u e d  as r e p r e s e n t a t i v e  p a r t i e s  o n  b e h a l f  

of all. . . . "  A l a s k a  R. Civ. P. 2 3 ( a ) .  T h u s ,  t h e  S t a t e  

c o u l d  n o t  h a v e  b r o u g h t  t h i s  s u i t  as a R u l e  23 c l a s s  a c t i o n .
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as a s u i t  " i n  t h e  n a t u r e  o f  a c l a s s  a c t i o n . "  Id. a t  649. 

A l t h o u g h  t h e  c o u r t  d i d  n o t  d i s c u s s  a t  l e n g t h  t h e  p r o c e d u r a l  

a s p e c t s  o f  s u c h  a s u i t ,  i t  d i d  n o t e  in p a s s i n g  that' " g u i d­

an c e  m a y  b e  f o u n d  in [ N e w  J e r s e y  s t a t u t e s ]  w h i c h  r e l a t e  

g e n e r a l l y  t o  c l a s s  a c t i o n s . "  I d .

W e  l i k e w i s e  c o n c l u d e  t h a t  g u i d a n c e  as t o  t h e  p r o ­

c e d u r a l  a s p e c t s  o f  a c a s e  s u c h  as t h i s  m a y  b e  f o u n d  i n  o u r  

o w n  r u l e  g o v e r n i n g  t h e  m a i n t e n a n c e  o f  r e p r e s e n t a t i v e  a c t i o n s ,  

C i v i l  R u l e  23. O f  p a r t i c u l a r  i m p o r t a n c e  is t h a t  p a r t  o f  t h e  

R u l e  r e l a t i n g  t o  n o t i c e  t o  m e m b e r s  o f  t h e  c l a s s  b e i n g  

r e p r e s e n t e d .  S u b s e c t i o n  ( c ) (2) of t h e  R u l e  i n  r e l e v a n t  p a r t  

p r o v i d e s :

[T] h e  c o u r t  s h a l l  d i r e c t  to t h e  
m e m b e r s  o f  t h e  c l a s s  the b e s t  n o t i c e  
p r a c t i c a b l e  u n d e r  t h e  c i r c u m s t a n c e s ,  
i n c l u d i n g  n o t i c e  t o  a l l  m e m b e r s  w h o  
c a n  b e  i d e n t i f i e d  t h r o u g h  r e a s o n a b l e  
e f f o r t .  T h e  n o t i c e  s h a l l  a d v i s e  
e a c h  m e m b e r  t h a t  (A) the c o u r t  w i l l  
e x c l u d e  h i m  f r o m  t h e  c l a s s  i f  h e  so 
r e q u e s t s  b y  a s p e c i f i e d  d a t e ;  (B) 
t h e  j u d g m e n t ,  w h e t h e r  f a v o r a b l e  o r  
n o t ,  w i l l  i n c l u d e  a l l  m e m b e r s  w h o  
d o  n o t  r e q u e s t  e x c l u s i o n ;  a n d  (C) 
a n y  m e m b e r  w h o  d o e s  n o t  r e q u e s t  e x ­
c l u s i o n  m a y ,  i f  he d e s i r e s ,  e n t e r  
a n  a p p e a r a n c e  t h r o u g h  h i s  c o u n s e l .

A l a s k a  R. Ci v .  P. 23(c) (2). F o l l o w i n g  t h i s  p r o c e d u r e  w i l l  

a s s u r e  t h a t  t h o s e  i n d i v i d u a l s  w h o  e l e c t  t o  b e  r e p r e s e n t e d  by 

the S t a t e  w i l l  b e  b o u n d  b y  t h e  j u d g m e n t ,  " l i k e  a n y  o t h e r  

p e r s o n s  w h o s e  c l a i m s  a r e  p r o s e c u t e d  b y  a n  a u t h o r i z e d  r e p r e s e n t a­

t i v e . "  M c C o m b  v. F r a n k  S c e r b o  & S o n s ,  1 7 7  F . 2 d  137, 1 4 0  (2d
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Cir. 1 9 4 9 ) (Hand, C . J . ,  c o n c u r r i n g ) .  A n d  e n s u r i n g  t h a t  t h e  

j u d g m e n t  h a s  t h i s  r e s  j u d i c a t a  e f f e c t  w i l l  p r o m o t e  j u d i c i a l  

e c o n o m y  by l e n d i n g  f i n a l i t y  t o  l i t i g a t i o n  a n d  p r o t e c t  t h e  

d e f e n d a n t  f r o m  t h e  u n f a i r  r i s k  of b e i n g  s u b j e c t e d  t o  m u l ­

t i p l e  l a w s u i t s  a r i s i n g  f r o m  t h e  s a m e  c l a i m .  S e e  N o t e ,

N e w  Y o r k  C i t y ' s  A l t e r n a t i v e  t o  T h e  C o n s u m e r  C l a s s  A c t i o n :

T h e  G o v e r n m e n t  A s  R o b i n  H o od, 9 H a r v .  J. L e g i s .  301, 3 4 5 - 4 7  

(1972) ; C a l i f o r n i a  C o r p o r a t i o n s  C o d e  S e c t i o n  2 5 5 3 0 ( b ) ;  

G o v e r n m e n t  A g e n c y  S u i t  V e r s u s  T h e  P r i v a t e  C l a s s  A c t i o n , 27 

H a s t i n g s  L . J .  265, 2 7 9 - 8 0  (1975).

I n  t n e  i n s t a n t  c a s e ,  t h e  t r i a l  c o u r t  i n s t r u c t e d  

the S t a t e  t o  n o t i f y  a l l  W i n d s o n g  l o t  p u r c h a s e r s  of t h e  

S t a t e ' s  a c t i o n  a g a i n s t  B r o w n .  T h e  p u r p o s e  o f  s u c h  n o t i c e  

w a s  t o  d e t e r m i n e  w h i c h  p u r c h a s e r s  w i s h e d  t o  p a r t i c i p a t e  in 

any o r d e r  o f  r e s t i t u t i o n  u l t i m a t e l y  d e c r e e d  b y  t h e  c o u r t .  

T h i s  n o t i c e ,  h o w e v e r ,  d i d  n o t  c o m p o r t  w i t h  t h e  r e q u i r e m e n t  

d i s c u s s e d  a b o v e  t h a t  t h e  n o t i c e  s t a t e  t h a t  t h o s e  e l e c t i n g  to  

p a r t i c i p a t e  w i l l  b e  b o u n d  by t h e  f i n a l  j u d g m e n t ,  w h e t h e r  

f a v o r a b l e  o r  not. C o n s e q u e n t l y ,  w h e t h e r  t h e  l o w e r  c o u r t ' s  

j u d g m e n t  i n  t h i s  c a s e  w o u l d  b e  b i n d i n g  o n  e a c h  W i n d s o n g  lot 

p u r c h a s e r  r e m a i n s  o p e n  t o  q u e s t i o n .  H o w e v e r  w e  d o  n o t  

b e l i e v e  t h a t  t h i s  d e f e c t  r e q u i r e s  t h a t  t h e  c a s e  be r e m a n d e d  

for f u r t h e r  p r o c e e d i n g s .  B e f o r e  an i n d i v i d u a l  l o t  p u r c h a s e r  

r e c e i v e s  m o n e y  u n d e r  a j u d g m e n t  o r d e r i n g  r e s t i t u t i o n ,  he
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s h o u l d  f i r s t  c o n s e n t  i n  w r i t i n g  t o  b e  b o u n d  b y  t h a t  j u d g­

m e n t .  T h a t  w i l l ,  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  

i n  l a r g e  p a r t  a c c o m p l i s h  t h e  g o a l s  of t h e  n o t i c e  r e q u i r e m e n t  

o f  R u l e  23 (c) (2).

C. B r o w n ' s  L i a b i l i t y  U n d e r  U L S P A

We m u s t  n o w  d e t e r m i n e  w h e t h e r  t h e  l o w e r  c o u r t ' s  

r e s t i t u t i o n  o r d e r  c a n  b e  u p h e l d  u n d e r  U L S P A .

A S  3 4 . 5 5 . 0 0 6  p r o v i d e s :

I t  is u n l a w f u l  f o r  a p e r s o n ,  i n  c o n ­
n e c t i o n  w i t h  t h e  o f f e r ,  s a l e  o r  p u r c h a s e  
of s u b d i v i d e d  l a n d  d i r e c t l y  o r  i n d i r e c t l y ,  
to k n o w i n g l y

(1) e m p l o y  a d e v i c e ,  s c h e m e  o r  a r t i­
fi c e  t o  d e f r a i’d;

(2) m a k e  a n  u n t r u e  s t a t e m e n t  o f  a 
m a t e r i a l  f a c t  o r  o m i t  a s t a t e m e n t  o f  
m a t e r i a l  f a c t  n e c e s s a r y  i n  o r d e r  t o  m a k e  
the s t a t e m e n t s  m a d e ,  i n  l i g h t  o f  t h e  c i r ­
c u m s t a n c e s  u n d e r  w h i c h  t h e y  w e r e  m a d e ,  
n o t  m i s l e a d i n g ;  o r

(3) e n g a g e  in a n  act, p r a c t i c e ,  o r  
c o u r s e  o f  b u s i n e s s  w h i c h  o p e r a t e s  o r  w o u l d  
o p e r a t e  as a f r a u d  or d e c e i t  u p o n  a p e r s o n .

21A pe rson  who d isp o se s  o f su bd iv id ed  land  in  v io l a t io n  o f

21. " S u b d i v i d e d  land" is d e f i n e d  i n  A S  3 4 . 5 5 . 0 4 4 ( 6 )  
a s  i n c l u d i n g  " l a n d  w h i c h  is d i v i d e d  o r  is p r o p o s e d  t o  b e  
d i v i d e d  f o r  t h e  p u r p o s e  o f  d i s p o s i t i o n  i n t o  t w o  o r  m o r e  lots, 
p a r c e l s ,  u n i t s  o r  i n t e r e s t s .  . . . "  T h a t  B r o w n  w a s  s e l l i n g  
s u b d i v i d e d  l a n d  a t  t h e  t i m e  the S t a t e  i n s t i t u t e d  t h i s  a c t i o n  
is n o t  d i s p u t e d .  S i n c e  B r o w n  r e c e i v e d  an e x e m p t i o n  f r o m  t h e  
r e g i s t r a t i o n  p r o v i s i o n s  o f  the f e d e r a l  I n t e r s t a t e  L a n d  S a l e s  
F u l l  D i s c l o s u r e  Act, s e e  n o t e  4 s u p r a , he is a l s o  e x e m p t  
f r o m  t h e  r e g i s t r a t i o n  p r o v i s i o n s  of U L S P A .  A S  3 4 . 5 5 . 0 4 2 ( a )
(3). T h i s  d o e s  not, h o w e v e r ,  i m m u n i z e  B r o w n  f r o m  l i a b i l i t y  
u n d e r  A S  3 4 . 5 5 . 0 0 6 .  S e e  id.; G o v e r n o r ' s  T r a n s m i t t a l  
L e t t e r ,  19 7 7  H o u s e  J o u r n a I ~ 6 5 .
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t h i s  s e c t i o n  i s  c i v i l l y  l i a b l e  t o  a p u r c h a s e r

. . . u n l e s s  i n  t h e  c a s e  o f  a n  u n t r u t h  

o r  o m i s s i o n  i t  is p r o v e d  t h a t  t h e  p u r ­
c h a s e r  k n e w  o f  t h e  u n t r u t h  o r  o m i s s i o n  
o r  t h a t  t h e  p e r s o n  o f f e r i n g  o r  d i s p o s i n g  
o f  s u b d i v i d e d  l a n d  d i d  n o t  k n o w  a n d  in 
t h e  e x e r c i s e  o f  r e a s o n a b l e  c a r e  c o u l d  
n o t  h a v e  k n o w n  of t h e  u n t r u t h  o r  o m i s­
sio n .

AS 3 4 . 5 5 . 0 3 0 ( a ) .  S e e  S t e p a n o v  v. G a v r i l o v i c h , 594 P . 2 d  30, 

33 ( A l a s k a  1 9 7 9 ) .

W i t h  r e s p e c t  to the e i g h t e e n  i n d i v i d u a l s  w h o  p u r ­

c h a s e d  W i n d s o n g  lo t s  o n  o r  a f t e r  S e p t e m b e r  21, 1 9 7 7 ,  t h e  

d a t e  w h e n  U L S P A  b e c a m e  a p p l i c a b l e  t o  s a l e s  of i n - s t a t e  l a n d , 

B r o w n  d o e s  n o t  s e r i o u s l y  d i s p u t e  h i s  l i a b i l i t y .  T h e  t r i a l  

c o u r t  f o u n d  t h a t  B r o w n  k n e w ,  p r i o r  t o  d e v e l o p i n g  W i n d s o n g ,  

of t h e  f a c t s  r e l a t i n g  t o  t h e  f l o o d  h a z a r d .  B r o w n  d o e s  n o t  

c o n t e s t  t h o s e  f i n d i n g s ,  n o r  d o e s  he c o n t e s t  t h e  t r i a l  

c o u r t ' s  f i n d i n g s  t h a t  t h e  f a c t s  h e  m i s r e p r e s e n t e d  o r  o m i t t e d  

to m e n t i o n  w e r e  m a t e r i a l .  S i n c e  B r o w n  h a d  a m p l e  o p p o r t u n i t y  

b u t  f a i l e d  t o  s h o w  f a c t s  w h i c h  c o u l d  c o n s t i t u t e  a d e f e n s e  

u n d e r  A S  3 4 . 5 5 . 0 3 0 ( a ) ,  o r d e r i n g  r e s t i t u t i o n  u n d e r  U L S P A  w a s  

p r o p e r  as to t h o s e  i n d i v i d u a l s  w h o  p u r c h a s e d  t h e i r  l o t s  o n  

or a f t e r  S e p t e m b e r  21, 1977.

T h e  v a s t  m a j o r i t y  o f  p u r c h a s e r s  o n  w h o s e  b e h a l f  

r e s t i t u t i o n  w a s  o r d e r e d  b o u g h t  t h e i r  l o t s  p r i o r  t o  t h i s  

date, h o w e v e r .  L i a b i l i t y  as t o  t h o s e  p u r c h a s e r s  u n d e r  

U L S P A ,  B r o w n  a r g u e s ,  w o u l d  r e q u i r e  i m p e r m i s s i b l e  r e t r o -



s p e c t i v e  a p p l i c a t i o n  o f  t h e  A c t  t o  i n - s t a t e  s u b d i v i d e r s .

T h e  S t a t e  c o n t e n d s  t h a t  b e c a u s e  U L S P A  is " r e m e d i a l , "  it c a n  

b e  g i v e n  r e t r o a c t i v e  e f f e c t .  T h e  S t a t e  f u r t h e r  c l a i m s  t h a t  

l i a b i l i t y  as to t h e  p r e - S e p t e m b e r  21, 1 9 7 7  p u r c h a s e r s  c a n  b e  

p r e d i c a t e d  o n  c o n d u c t  b y  B r o w n  t h a t  o c c u r r e d  a f t e r  t h a t  

cat e ,  t h e r e b y  a v o i d i n g  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  U L S P A .

A S  1 0 . 0 1 . 0 9 0  p r o v i d e s  t h a t  " [ n ] o  s t a t u t e  is r e t r o­

s p e c t i v e  u n l e s s  e x p r e s s l y  d e c l a r e d  t h e r e i n . "  C h a p t e r  138, 

S e c t i o n s  1-8, S L A  1977, w h i c h  a d d e d  A S  3 4 . 5 5 . 0 0 6  a n d  a m e n d e d  

U L S P A  t o  a p p l y  t o  i n - s t a c e  s u b d i v i d e r s ,  c o n t a i n s  n o  s u c h  

e x p r e s s  d e c l a r a t i o n .  N o r  d o e s  i t s  l e g i s l a t i v e  h i s t o r y

9  9
.indicate t h a t  r e t r o s p e c t i v e  a p p l i c a t i o n  w a s  i n t e n d e d .

22. A S  0 1 . 1 0 . 0 2 0  p r o v i d e s :

T h e  p r o v i s i o n s  of §§ 4 0 - 9 0  o f  t h i s  
c h a p t e r  s h a l l  b e  o b s e r v e d  i n  t h e  c o n ­
s t r u c t i o n  o f  t h e  la w s  o f  t h e  s t a t e  u n ­
l e s s  t h e  c o n s t r u c t i o n  w o u l d  b e  i n c o n ­
s i s t e n t  w i t h  t h e  m a n i f e s t  i n t e n t  o f  t h e  
] c g i s l a t u r e .

I n  C i t y  a n d  B o r o u g h  o f  J u n e a u  v. C o m m e r c i a l  U n i o n  Ins. Co . ,
598 P . 2d 9 5 7  ( A l a s k a  1979) , w e  a d v e r t e d  t o  t h i s  p r o v i s i o n  as 
m o d i f y i n g  t o  s o m e  e x t e n t  t h e  " i r o n - c l a d  l a n g u a g e "  o f  A S  
0 1 . 1 0 . 0 9 0 .  Id. a t  958 n . 3 .  Thus, i n  Z u r f l u h  v. S t a t e ,
6 2 0  P . 2 d  6 9 0  ( A l a s k a  1 9 8 0 ) ,  we h e l d  t h a t  A S  1 2 . 5 5 . 0 8 6 ,  w h i c h  
r e l a t e s  t o  s e n t e n c i n g  i n  c r i m i n a l  c a s e s ,  c o u l d  b e  r e t r o a c t i v e l y  
a p p l i e d  f o r  a 1 5 3 - d a y  p e r i o d  s i n c e  " [ t ] h e  a p p a r e n t  i n t e n t  of  
t h e  l e g i s l a t u r e  a s  [sic] t h a t  t h e  b e n e f i t s  o f  t h i s  t y p e  o f  
s e n t e n c i n g  s h o u l d  be a v a i l a b l e  t o  t r i a l  j u d g e s  as s o o n  as 
p o s s i b l e .  . . . "  Id. a t  693.



R e c e n t l y ,  w e  o b s e r v e d :

W e  h a v e  h e r e t o f o r e  c l o s e l y  a d h e r e d  
to t h e  c l e a r  m a n d a t e  e x p r e s s e d  i n  t h e  
s t a t u t o r y  l a n g u a g e .  S t a t u t e s  a r e  n o t  
to b e  a p p l i e d  r e t r o a c t i v e l y  u n l e s s  t h e  
l a n g v ;a g e  u s e d  b y  t h e  l e g i s l a t u r e  i n­
d i c a t e s  t h e  c o n t r a r y .  C i t y  a n d  B o r o u g h  
of J u n e a u  v. C o m m e r c i a l  U n i o n  Ins. C o . ,
598 P . 2d 957, 9 5 8 - 5 9  ( A l a s k a  1 9 7 9 ) ;
D a v e n p o r t  v. M c G i n n i s , 5 2 2  P . 2 d  114 0 ,
1 1 4 2  ( A l a s k a  1 9 7 4 ) ;  S t e p h e n s  v. R o g e r s  
C o n s t r .  C o . , 4 1 1  P . 2d 20 5 ,  2 0 8  ( A l a s k a  
1 9 6 6 )  .

M a t a n u s k a  M a i d ,  Inc. v. S t a t e , 6 2 0  P . 2 d  182, 1 8 7  n . 8  ( A l a s k a

1 9 8 0 ) .  I n  t h a t  c a s e  w e  d i d  h o l d  t h a t  " m e r e  p r o c e d u r a l

c h a n g e s  w h i c h  d o  n o t  a f f e c t  s u b s t a n t i v e  r i g h t s  a r e  n o t

i m m u n e  f r o m  r e t r o s p e c t i v e  a p p l i c a t i o n . "  Id. a t  187. B u t

the b r o a d  p r o h i b i t o r y  l a n g u a g e  o f  A S  3 4 . 5 5 . 0 0 6  c a n  h a r d l y  be

c h a r a c t e r i z e d  as b r i n g i n g  a b o u t  m e r e  p r o c e d u r a l  c h a n g e s .

T h u s ,  w e  h o l d  t h a t  U L S P A  c a n n o t  b e  r e t r o s p e c t i v e l y  a p p l i e d

to h o l d  Bro< n l i a b l e  f o r  c o n d u c t  p r e d a t i n g  i t s  a p p l i c a t i o n

23
to i n - s t a t e  l a n d  s a l e s .  W e  n o t e  t h a t  t h i s  c o n c l u s i o n  is 

in a c c o r d  w i t h  t h e  c o n s t r u c t i o n  g i v e n  t o  t h e  I n t e r s t a t e  L a n d  

S a l e s  F u l l  D i s c l o s u r e  A c t ,  U L S P A ' s  f e d e r a l  c o u n t e r p a r t .  S e e

D a v i s  v. R i o  R a n c h o  E s t a t e s ,  I n c . , 4 0 1  F. Sup p .  1 0 4 5 ,  1 0 4 8  

( S . J . N . Y .  1 9 7 5 ) .

23. T h e  S t a t e ' s  a r g u m e n t  t h a t  U L S P A  is " r e m e d i a l "  
a n d  t h u s  d e s e r v i n g  o f  r e t r o a c t i v e  a p p l i c a t i o n  o n  t h a t  b a s i s  
a 1 one is, in o u r  o p i n i o n ,  w i t h o u t  m e r i t .  Ever, w h e n  a s t a t u t e  
is r e m e d i a l  i n  n a t u r e ,  i t  w i l l  b e  c o n s t r u e d  r e t r o a c t i v e l y  o n l y  
if t h e  l e g i s l a t i v e  i n t e n t  c l e a r l y  i n d i c a t e s  t h a t  r e t r o a c t i v e  

o p e r a t i o n  is i n t e n d e d .  S e e  2 C. S a n d s ,  S u t h e r l a n d  S t a t u t o r y  

C o n s t r u c t i o n  § 4 1 . 0 4 ,  a t  253 (4th ed. 1 9 7 3 ) .
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T h e  S t a t e  a l t e r n a t i v e l y  a r g u e s  t h a t  l i a b i l i t y  for  

r e s t i t u t i o n  t o  p r e - S e p t e m b e r  21, 1 9 7 7  p u r c h a s e r s  c a n  b e  

p r e m i s e d  o n  3 r o w n ' s  l a t e r  " l u l l i n g "  a c t i v i t i e s ,  w h i c h ,  t h e  

S t a t e  u r g e s ,  c o n s t i t u t e  " f r e s h "  U L S P A  v i o l a t i o n s .  R e f e r e n c e  

is m a d e  t o  t h e  t r i a l  c o u r t ' s  f i n d i n g s  t h a t  B r o w n ' s  l e t t e r  t o  

a l l  W i n d s o n g  l o t  p u r c h a s e r s ,  s e n t  i n  J a n u a r y  1 9 7 8 ,  c o n t a i n e d  

n u m e r o u s  m i s r e p r e s e n t a t i o n s  d e s i g n e d  t o  i n d u c e  p u r c h a s e r s  t o  

c o n t i n u e  m a k i n g  t h e i r  p r o p e r t y  p a y m e n t s .  A c c o r d i n g  t o  t h e  

S t a t e ,  t h e s e  m i s r e p r e s e n t a t i o n s  w e r e  m a d e  " i n  c o n n e c t i o n  

w i t h  t h e  o f f e r ,  s a l e  o r  p u r c h a s e  o f  s u b d i v i d e d  l a n d , "  

t h e r e b y  t r i g g e r i n g  l i a b i l i t y  u n d e r  A S  3 4 . 5 5 . 0 0 6 .

T h e  S t a t e ' s  a r g u m e n t  i n  l a r g e  p a r t  c e n t e r s  o n  t h e  

A c t ' s  d e f i n i t i o n  o f  " o f f e r . A S  3 4 . 5 5 . 0 4 4 ( 2 )  d e f i n e s  t h a t

24. T h e  S t a t e  a l s o  p o i n t s  t o  t h e  w o r d  " d i s p o s i­
t i o n , "  w h i c h  AS 3 4 . 5 5 . 0 4 4 ( 1 )  d e f i n e s  as i n c l u d i n g  t h e  "sal e ,  
l e a s e ,  a s s i g n m e n t ,  a w a r d  b y  l o t t e r y ,  o r  a n y  o t h e r  t r a n s­
a c t i o n  c o n c e r n i n g  a s u b d i v i s i o n , i f  u n d e r t a k e n  f o r  g a i n  o r  
p r o f i t . "  ( E m p h a s i s  a d d e d ) .  N o t i n g  t h a t  A S  3 4 . 5 5 . 0 3 0 ( a ) ,  
t h e  c i v i l  r e m e d i e s  s e c t i o n ,  c r e a t e s  l i a b i l i t y  w h e n  a p e r s o n  
" d i s p o s e s "  o f  l a n d  i n  v i o l a t i o n  o f  A S  3 4 . 5 5 . 0 0 6 ,  t h e  S t a t e  
a r g u e s  t h a t  B r o w n ' s  " l u l l i n g "  a c t i v i t i e s  c o n s t i t u t e d  " o t h e r  
t r a n s a c t i o n s  c o n c e r n i n g  a s u b d i v i s i o n , "  a n d  h e n c e  c r e a t e d  
l i a b i l i t y  u n d e r  t h e  Act. I n  o u r  v i e w ,  t h e  l a n g u a g e  r e l i e d  
u p o n ,  p r e c e d e d  as i t  is b y  s p e c i f i c  e x a m p l e s  o f  " t r a n s a c t i o n s , "  
i . e . ,  " s a l e ,  l e a s e , "  etc . ,  s h o u l d  b e  c o n s t r u e d  u n d e r  t h e  
d o c t r i n e  o f  e j u s d e m  g e n e r i s  as l i m i t e d  t o  t r a n s a c t i o n s  i n v o l v­
i n g  t h e  t r a n s f e r  o f  an i n t e r e s t  i n  lan d .  S e e  C h u g a c h  E l e c t r i c  
A s s ' n  v. C a l a i s  C o . ,  410 P . 2 d  508, 5 0 9 - 1 0  ( A l a s k a  1 9 6 6 ) .
B e c a u s e  B r o w n ' s  " l u l l i n g "  a c t i v i t i e s  w e r e  n o t ,  u n d o r  o u r  
c o n s t r u c t i o n ,  " t r a n s a c t i o n s  c o n c e r n i n g  l a n d "  w i t h i n  t h e  m e a n­
in g  o f  A S  3 4 . 5 5 . 0 4 4 ( 1 ) ,  t h e  S t a t e ' s  r e l i a n c e  o n  t h a t  s e c t i o n  
is m i s p l a c e d .
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t e r m  a s  i n c l u d i n g  " e v e r y  i n d u c e m e n t ,  s o l i c i t a t i o n  o r  a t t e m p t  

t o  e n c o u r a g e  a  p e r s o n  t o  a c q u i r e  a n  i n t e r e s t  i n  l a n d ,  i f  

u n d e r t a k e n  f o r  g a i n  o r  p r o f i t . "  T h e  S t a t e  r e a s o n s  t h a t  

B r o w n ' s  " l u l l i n g "  a c t i v i t i e s  w e r e  " i n d u c e m e n t s "  o r  " a t t e m p t s "  

t o  g e t  p u r c h a s e r s  t o  " a c q u i r e "  f u r t h e r  i n t e r e s t s  i n  l a n d .

W e  t h i n k  i t  w o u l d  b e  s t r a i n i n g  t h e  l a n g u a g e  o f  t h e  

A c t  t o  h o l d  t h a t  p o s t - s a l e  c o n d u c t  d e s i g n e d  t o  i n d u c e  t h e  

c o n t i n u a t i o n  o f  p a y m e n t s  c o n s t i t u t e s  a n  " o f f e r "  a s  t h a t  t e r m  

i s  d e f i n e d  a b o v e .  T h e  c o n t i n u a t i o n  o f  p a y m e n t s  u n d e r  t h e  

l a n d  s a l e s  c o n t r a c t s  i n v o l v e d  h e r e  d i d  n o t  r e s u l t  i n  t h e  

a c q u i s i t i o n  b y  p u r c h a s e r s  o f  f u r t h e r  i n t e r e s t s  i n  l a n d .

L e g a l  t i t l e  t o  t h e  p r o p e r t y  v e s t e d  i n  t h e  p u r c h a s e r s  a t  t h e
2.5

t i m e  the c o n t r a c t s  w e r e  s i g n e d .

25. U n d e r  t h e  d e e d  o f  t r u s t  a n d  p r o m i s s o r y  n o t e  
a r r a n g e m e n t  u s e d  b y  B r o w n  i n  s e l l i n g  W i n d s o n g  lot s ,  t i t l e  to 
t h e  p r o p e r t y  p a s s e d  t o  t h e  p u r c h a s e r  i m m e d i a t e l y  u p o n  s i g n i n g  
t h e  p u r c h a s e  a g r e e m e n t .  T h i s  is n o t  t o  s a y ,  h o w e v e r ,  t h a t  o u r  
c o n c l u s i o n  w o u l d  d i f f e r  if t h e  s a l e s  h a d  b e e n  m a d e  p u r s u a n t  
t o  a c o n d i t i o n a l  l a n d  s a l e s  c o n t r a c t  i n  w h i c h  l e g a l  t i t l e  
t e c h n i c a l l y  d o e s  n o t  p a s s  u n t i l  t h e  f i n a l  i n s t a l l m e n t  is p a i d .  
F o r  u n d e r  t h i s  a r r a n g e m e n t  e q u i t a b l e  t i t l e  v e s t s  i m m e d i a t e l y  
in t h e  p u r c h a s e r  u p o n  e x e c u t i o n  o f  t h e  c o n t r a c t ,  a n d  t h e  s e l l e r  
r e t a i n s  l e g a l  t i t l e  o n l y  as a s e c u r i t y  i n t e r e s t  f o r  t h e  u n p a i d  
p o r t i o n  o f  t h e  p u r c h a s e  p r i c e .  D a v i s  v. R i o  R a n c h o  E s t a t e s ,  
I n c . ,  401 F. S u p p .  1 0 4 5 ,  1 0 4 8  ( S . D . N . Y .  1 9 7 5 ) .  In o u r  j u d g­
m e n t ,  t h e  p a y m e n t  o f  i n s t a l l m e n t s  b y  t h e  e q u i t a b l e  o w n e r  w o u l d  
n o t  c o n s t i t u t e  f u r t h e r  a c q u i s i t i o n s  o f  l a n d  u n d e r  A S
34. 5 5 . 0 4 4  (2) .



T h e  S t a t e ' s  r e l i a n c e  o n  H u s t e d  v. A m r e p .  C o r p . ,

42 9  F. Supp. 298 ( S . D . N . Y .  1977) is m i s p l a c e d .  T h a t  c a s e  . 

i n v o l v e d  t h e  q u e s t i o n  w h e t h e r  a v i o l a t i o n  o f  t h e  a n t i f r a u d  

p r o v i s i o n s  o f  t h e  f e d e r a l  I n t e r s t a t e  L a n d  S a l e s  F u l l  D i s­

c l o s u r e  A c t  c o u l d  o c c u r  a f t e r  t h e  s a l e  o f  l a n d  s o  t h a t  t h e  

p l a i n t i f f ' s  c l a i m  w o u l d  n o t  b e  b a r r e d  b y  t h e  a p p l i c a b l e  

s t a t u t e  o f  l i m i t a t i o n s .  T h e  c o u r t  h e l d  t h a t  s u c h  a v i o l a ­

t i o n  c o u l d  o c c u r ,  b u t  e m p h a s i z e d  t h a t  u n l i k e  S . E . C .  R u l e  

1 0 b - 5 ,  u p o n  w h i c h  t h e  s e c t i o n  a t  i s s u e  w a s  i n  p a r t  m o d e l l e d ,  

t h e  A c t  d i d  n o t  r e q u i r e  t h a t  t h e  v i o l a t i o n  o c c u r  " i n  c o n­

n e c t i o n  w i t h "  t h e  s a l e .  Id. at 307. S e e  a l s o  F o g e l  v. 

S e l l a m e r i c a ,  L t d . , 4 4 5  F. Sup p .  1 2 6 9 ,  1 2 7 4 - 7 5  ( S . D . N . Y .

1 9 7 8 ) .  A S  3 4 . 5 5 . 0 0 6 ,  l i k e  t h e  S . E . C .  R u l e ,  r e q u i r e s  t h a t  

t h e  c o n d u c t  c o m p l a i n e d  o f  o c c u r  " i n  c o n n e c t i o n  w i t h "  t h e  

s a l e .

T h i s  is n o t  to s a y  t h a t  f r a u d u l e n t  p o s t - s a l e  

c o n d u c t  c o u l d  n e v e r  c o n s t i t u t e  a v i o l a t i o n  o f  A S  3 4 . 5 5 . 0 0 6 .  

I f  s u c h  c o n d u c t  i n  f a c t  o c c u r r e d  "in c o n n e c t i o n  w i t h "  t h e  

o f f e r ,  s a l e  o r  p u r c h a s e  o f  s u b d i v i d e d  l a n d ,  t h e n  i t  w o u l d  be 

a c t i o n a b l e .  O u r  r e v i e w  o f  f e d e r a l  d e c i s i o n s  co r . s t r u i n g  t h e  

s c o p e  o f  the " i n  c o n n e c t i o n  w i t h "  r e q u i r e m e n t  o f  S . E . C .  R u l e  

1 0 b - 5  s u g g e s t s  t h a t  a c t i v i t y  p o s t - d a t i n g  t h e  t i m e  t h a t  t h e  

i n i t i a l  c o n t r a c t  t o  p u r c h a s e  is s i g n e d  i s  n o t  n e c e s s a r i l y  

i m m u n e  f r o m  l i a b i l i t y .  F o r  e x a m p l e ,  i n  G o o d m a n  v. E p s t e i n , 

5 8 2  F .2d 388 (7th C i r .  1 9 7 8 ) ,  c e r t , d e n i e d , 4 4 0  U. S .  939, 59



L ..Ed . 2d 499 (1979) , th e  c o u r t no ted  t h a t  " th e  c r u c ia l  f a c t  
. . .  i s  w he the r an in v e s tm en t d e c is io n  rem a in s to  be made 
by th e  p a r ty  from  whom d i s c lo s u r e  i s  w ith h e ld , and n o t upon 
when th e  agreem en t to  pu rcha se  o r  s e l l  was e x e c u te d ."  I d . 
a t  413; see  a l s o I s s e n  v .  GSC E n t e r p r i s e s ,  I n c . , 508 F .
Supp. 1278, 1286-87 (N.D. 111. 1981 ). Goodman in v o lv e d  a 
l im i te d  p a r tn e r s h ip  agreem ent in  which th e  p l a i n t i f f  l im i te d
p a r tn e r s  were in  an "o n -g o in g  r e l a t i o n s h ip "  w ith  th e  d e fend ­
a n t g e n e ra l p a r tn e r s .  582 F .2d  a t  412. From tim e  to  tim e , 
th e  l im i te d  p a r tn e r s  were c a l le d  upon to  make a d d i t io n a l  
c a p i t a l  c o n t r ib u t io n s  based  upon th e  p a r tn e r s h ip ' s  p e rfo rm ­
ance. A lthough  th e  conduc t com pla ined o f o ccu rred  a f t e r  th e  
p a r tn e r s h ip  agreem ent was s ig n e d , th e  c o u r t  h e ld  t h a t  l a t e r  
n o n d isc lo su re  o f  m a te r ia l  f a c t s  by th e  g e n e ra l p a r tn e r s  to  
induce co n tin u ed  payment o f  c a p i t a l  c o n t r ib u t io n s  by th e  
l im i te d  p a r tn e r s  was c ic tio n ab le  under Ru le  10b-5. However, 
th e  c o u r t was c a r e fu l  to  d i s t i n g u i s h  th e  s i t u a t i o n  where

. . . th e  in v e s tm en t d e c is io n  was com­p le te d  a t  th e  tim e th e  p a r t i e s  e n te re d
in to  th e  ag reem en t, th e  c o n t r a c t  b e in g , in  e f f e c t ,  a "o n e -sh o t d e a l . "  No con­t in u in g  r e la t io n s h ip  was con tem p la ted .A l l  t h a t  was l e f t  undone was th e  m in is ­t e r i a l  exchange o f money f o r  th e  s to c k .

Id .  a t  412. In  such an in s ta n c e , th e  f r a u d u le n t conduct
must occu r a t  o r  b e fo re  " th e  tim e when th e  p a r t i e s  to  th e
t r a n s a c t io n  a re  comm itted to  one a n o th e r . "  I d . ,  q u o tin g
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R a d i a t i o n  Dyr.air.ics, Inc. v. G o l d m u n t z , 4 6 4  F , 2 d  876, 8 9 1  (2d 

Cir. 1 9 7 2 )  . S e e  a l s o  C l i n t o n  H u d s o n  & S o n s ,  v. L e h i g h  

V a l i e v  C o o p e r a t i v e  F a r m s ,  I n c . , 73 F . R . D .  420, 4 2 5  (E.D. 

P a .), a f f ' d  m e m . , 586 P . 2 d  834 (3d C i r .  1 9 7 7 ) .

A p p l y i n g  t h e s e  p r i n c i p l e s  t o  t h e  i n s t a n t  c a s e ,  w e  

c o n c l u d e  t h a t  B r o w n ' s  p o s t - s a l e  " l u l l i n g "  c o n d u c t  d i r e c t e d  

at p r e - S e p t e m b e r  21, 1 9 7 7  p u r c h a s e r s  w a s  n o t  " i n  c o n n e c t i o n  

w i t h "  t h e  s a l e s  t o  s u c h  p u r c h a s e r s .  B r o w n ' s  r e l a t i o n s h i p  

w i t h  t h e s e  p u r c h a s e r s  w a s  " i n  e f f e c t ,  a ' o n e - s h o t  d e a l , ' "  

G o o d m a n , 5 8 2  F . 2 d  a t  412, r a t h e r  t h a n  o n e  i n v o l v i n g  a 

" s e r i e s  o f  ' i n v e s t m e n t  d e c i s i o n s . ' "  Id. a t  4 1 3 .  T h e  

p a r t i e s  w e r e  c o m m i t t e d  a t  t h e  t i m e  t h e  c o n t r a c t s  w e r e  

e x e c u t e d  a n d  t h e  c o n t i n u e d  p a y m e n t s  r e q u i r e d  t h e r e u n d e r  

i n v o l v e d  n o t h i n g  m o r e  t h a n  a m e a n s  o f  e f f e c t u a t i n g  " t h e  

m i n i s t e r i a l  e x c h a n g e  of t h e  m o n e y "  f o r  t h e  l a n d .  Id. a t  

412. A c c o r d i n g l y ,  B r o w n ' s  l i a b i l i t y ,  if any, t o  p r e - S e p ­

t e m b e r  21, 1977 W i n d s o n g  l o t  p u r c h a s e r s  c a n n o t  b e  p r e d i c a t e d  

o n  v i o l a t i o n s  o f  U L S P A .

IV. C O M M O N  L A W  F R A U D

W e  m u s t  n o w  d e c i d e  w h e t h e r  r e s t i t u t i o n  as t o  t h e  

f i f t y - t h r e e  p u r c h a s e r s  w h o  b o u g h t  l o t s  b e f o r e  t h e  e f f e c t i v e  

d a t e  o f  t h e  U L S P A  a m e n d m e n t s  can b e  u p h e l d  on t h e  b a s i s  of 

c o m m o n  l a w  fraud. T h i s  w a s  in f a c t  t h e  b a s i s  f o r  t h e  t r i a l  

c o u r t ' s  r e s t i t u t i o n  o r d e r .  B r o w n  c o n t e n d s  t h a t  t h e  S t a t e  

w a s  w i t h o u t  a u t h o r i t y  t o  e n f o r c e  t h e  c o m m o n  l a w  r i g h t s  o f
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t h e s e  p u r c h a s e r s .  Ir. a d d i t i o n ,  h e  a r g u e s  t h a t  t h e  t r i a l

c o u r t  e r r e d  i n  a p p l y i n g  t h e  c o m m o n  l a w  s i n c e  t h e  p a r t i e s  h a d

■cried t h e  c a s e  u n d e r  U L S P A .

A. T h e  A t t o r n e y  G e n e r a l ' s  C o m m o n  L a w  P o w e r s

T h e  d u t i e s  o f  t h e  A t t o r n e y  G e n e r a l  a r e  s t a t u t o r i l y

s e t  f o r t h  i n  A S  4 4 . 2 3 . 0 2 0 ( b ) .  A m o n g  o t h e r  t h i n g s ,  t h a t

s t a t u t e  s t a t e s  t h a t  the A t t o r n e y  G e n e r a l  s h a l l  " p e r f o r m  a l l

o t h e r  d u t i e s  r e q u i r e d  b y  l a w  o r  w h i c h  u s u a l l y  p e r t a i n  t o  t h e

o f f i c e  o f  a t t o r n e y  g e n e r a l  i n  a s t a t e . "  A S  4 4 . 2 3 . 0 2 0 ( b ) ( 7 ) .

I n  P u b l i c  D e f e n d e r  A g e n c y  v. S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l

D i s t r i c t ,  5 3 4  P . 2 d  947, 9 5 0  ( A l a s k a  1 9 7 5 ) ,  w e  s t a t e d  t h a t

t h i s  l a n g u a g e  " i n d i c a t e s  t h a t  t h e  o f f i c e  o f  t h e  A t t o r n e y

G e n e r a l  is t o  f u n c t i o n  w i t h  t h o s e  p o w e r s  a n d  d u t i e s  n o r m a l l y

a s c r i b e d  t o  i t  a t  c o m m o n  l a w . "  W e  f u r t h e r  n o t e d :

U n d e r  t h e  c o m m o n  law, a n  a t t o r n e y  
g e n e r a l  is e m p o w e r e d  to b r i n g  a n y  
a c t i o n  w h i c h  h e  t h i n k s  n e c e s s a r y  to  
p r o t e c t  t h e  p u b l i c  i n t e r e s t ,  a n d  he  
p o s s e s s e s  the c o r o l l a r y  p o w e r  t o  
m a k e  a n y  d i s p o s i t i o n  o f  t h e  s t a t e ' s  
l i t i g a t i o n  w h i c h  h e  t h i n k s  b e s t .
T h i s  d i s c r e t i o n a r y  c o n t r o l  o v e r  t h e  
l e g a l  b u s i n e s s  o f  t h e  s t a t e ,  b o t h  
c i v i l  a n d  c r i m i n a l ,  i n c l u d e s  t h e  
i n i t i a t i o n ,  p r o s e c u t i o n  a n d  d i s p o s i­
t i o n  o f  c a s e s .

W h e n  an a c t  is c o m m i t t e d  t o  e x ­
e c u t i v e  d i s c r e t i o n ,  t h e  e x e r c i s e  o f  

t h a t  d i s c r e t i o n  w i t h i n  c o n s t i t u t i o n a l  
b o u n d s  i s  n o t  s u b j e c t  t o  t h e  c o n t r o l
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c r  r e v i e w  o f  t h e  c o u r t s . T o  i n t e r­
fe r e  w i t h  t h a t  d i s c r e t i o n  w o u l d  b e  a 
v i o l a t i o n  o f  t h e  d o c t r i n e  o f  s e p a r a t i o n  
o f  p o w e r s .

I d . ( C i t a t i o n s  o m i t t e d ) .

W e  b e l i e v e  t h a t  t h e  a b o v e  l a n g u a g e  f o r e c l o s e s  a n y  

a r g u m e n t  t h a t  t h e  S t a t e  is w i t h o u t  a u t h o r i t y  t o  b r i n g  s u i t  

in t h e  a b s e n c e  o f  e x p r e s s  s t a t u t o r y  a u t h o r i t y .  T h i s  v i e w  

f i n d s  a m p l e  s u p p o r t  i n  t h e  d e c i s i o n s  o f  o t h e r  j u r i s d i c t i o n s  

w h e r e  the a t t o r n e y  g e n e r a l ' s  c o m m o n  l a w  p o w e r s  a r e  r e c o g­

ni z e d .  S e e , e . g  ♦ , S t a t e  v. B r i s t o l - M y e r s  C o . ,  470 F . 2 d  

1276, 1278 (D.C. Cir. 1972) ( c o n s t r u i n g  I l l i n o i s  L a w ) ;  

D ' A m i c o  v. B o a r d  of M e d i c a l  E x a m i n e r s , 5 2 0  P . 2d 10, 20 (Cal

1 9 74); S t a t e  ex rel. S h e v i n  v. Y a r b o r o u g h , 2 5 7  S o . 2d 891, 

8 9 4 - 9 6  (Fla. 1 9 7 2 ) (Ervin, J., c o n c u r r i n g ) ;  L o w e l l  G a s  Co. 

v. A t t o r n e y  G e n e r a l , 385 N . E .  2d 240, 2 4 7 - 4 8  (Mass. 1 9 7 9 ) ;  

M i c h i g a n  S t a t e  C h i r o p r a c t i c  A s s 1n v. K e l l y , 2 6 2  N . W . 2d 676, 

677 (Mich. 1 9 7 7 ) ;  G a n d y  v. R e s e r v e  L i f e  I n s u r a n c e  C o . , 279 

S o . 2 d  648, 649 (Miss. 1 9 7 3 ) ;  H y l a n d  v. K i r k m a n , 385 A . 2d 

284, 2 8 9 - 9 0  (N.J. S u p e r .  1 9 7 8 ) ;  S t a t e  e x  rel. D e r r y b e r r y  

v. K e r r - M c G e e  C o r p ., 5 1 6  P . 2d 813, 818 (Okla. 1 9 7 3 ) .  T h i s  

a u t h o r i t y  h a s  b e e n  h e l d  to c o n f e r  s t a n d i n g  o n  t h e  a t t o r n e y  

g e n e r a l  t o  s e e k  r e d r e s s  f o r  c o m m o n  l a w  f r a u d .  L o w e l l  G a s  

Co. v. A t t o r n e y  G e n e r a l , 3 8 5  N . E . 2d 240, 2 4 7 - 4 8  (Mass.

1979); H y l a n d  v. K i r k m a n , 385 A . 2d 284, 2 8 9 - 9 0  (N.J. S u p e r .  

1978).
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W e  t h e r e f o r e  h o l d  t h a t  t h e  S t a t e  h a s  t h e  a u t h o r i t y  

to b r i n g  s u i t  in t h e  p u b l i c  i n t e r e s t  o n  t h e  b a s i s  o f  c o m m o n  

l a w  f r a u d  t o  o b t a i n  r e s t i t u t i o n  f o r  d e f r a u d e d  l a n d  p u r ­

c h a s e r s .  W h i l e  i t  i s  n o t  t h e  c o u r t ' s  f u n c t i o n  t o  p a s s  u p o n  

t h e  A t t o r n e y  G e n e r a l ' s  d e t e r m i n a t i o n  o f  w h a t  i s  o r  is n o t  in 

t h e  " p u b l i c  i n t e r e s t , "  s e e  P u b l i c  D e f e n d e r  A g e n c y  v. P.. o e r i o r  

C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t , 5 3 4  P . 2 d  947, 9 5 0  ( A l a s k a

1 9 7 5 ) ,  w e  d o  n o t e  t h a t  t h e  t r i a l  c o u r t  i n  t h i s  c a s e  f o u n d :

T h e  S t a t e  h a s  a,n i n t e r e s t  in p r e v e n t i n g  
u n j u s t  e n r i c h m e n t  b y  l a n d  d e v e l o p e r s  
b a s e d  o n  w i d e s p r e a d  m i s r e p r e s e n t a t i o n s  
a n d  n o n d i s c l o s u r e .  . . . H e r e  t h e  d e f e n ­
d a n t s  a d v e r t i s e d  t h e  l a n d  s a l e s  in l o c a l  
n e w s p a p e r s ,  r e a c h i n g  a b o u t  h a l f  t h e  p o p u­
l a t i o n  o f  t h e  s t a t e .  T h e  S t a t e  a l s o  h a s  
an i n t e r e s t  i n  p r o t e c t i n g  t h e  e c o n o m y  o f  
t h e  S t a t e  a g a i n s t  d e v e l o p e r s  w h o  m i s r e p ­
r e s e n t  t h e  d e s i r a b i l i t y  o f  t h e  l a n d  t h e y  
s e l l .  . . . T h e  S t a t e  a l s o  h a s  a p e c u n i a r y  
i n t e r e s t  in t h i s  p a r t i c u l a r  c a s e  s i n c e  its 
r e s o u r c e s  m a y  be c a l l e d  u p o n  t o  a i d  v i c ­
t i m s  of a p o t e n t i a l  f l o o d  in t h e  W i n d s o n g  
S u b d i v i s i o n .

B. B r o w n ' s  L i a b i l i t y  F c r  C o m m o n  L a w  F r a u d .

T h e  S t a t e  d i d  n o t  a l l e g e  t h a t  Bro w :  h o u l d  b e  h e l d

liaJole o n  t h e  b a s i s  o f  c o m m o n  l a w  f r a u d .  T h e  f o c u s  o f  t h e 

S t a t e ' s  c a s e  a g a i n s t  B r o w n  w a s  o n  U L S P A .  O n  t h e  f i r s t  d a y  

of t h e  t r i a l ,  t h e  l o w e r  c o u r t  g r a n t e d  s u m m a r y  j u d g m e n t  in 

f a v o r  of B r o w n ' s  e n g i n e e r ,  H a u s a m ,  o n  t h e  t h e o r y  t h a t  h i s  

i n v o l v e m e n t  i n  t h e  W i n d s o n g  d e v e l o p m e n t  c e a s e d  p r i o r  t o  the 

e f f e c t i v e  d a t e  of t h e  U L S P A  a m e n d m e n t s ,  w h i c h  c o u l d  n o t  be 

r e t r o a c t i v e l y  a p p l i e d .  In r e s p o n s e  t o  a q u e s t i o n  b y  B r o w n ' s
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c o u n s e l ,  t h e  t r i a l  c o u r t  i n d i c a t e d  t h a t  t h i s  r u l i n g  w o u l d  

a p p l y  t o  B r o w n  a s  w e l l ,  o r  in o t h e r  w o r d s  t h a t  B r o w n  t o o  

c o u l d  n o t  be h e l d  l i a b l e  f o r  a c t s  p r e - d a t i n g  S e p t e m b e r  1,

1977. D u r i n g  t h e  t r i a l ,  B r o w n  p r e s e n t e d  e v i d e n c e  r e l a t i n g  

o n l y  to t h e  d e f e n s e  of i n n o c e n t  m i s r e p r e s e n t a t i o n  p r o v i d e d  

in A S  3 4 . 5 5 . 0 3 0 ( a ) ,  t h e  c i v i l  r e m e d i e s  s e c t i o n  o f  U L S P A .  

N e v e r t h e l e s s ,  t h e  t r i a l  c o u r t  s u a  s p o n t e  r e l i e d  o n  c o m m o n  

l a w  f r a u d  to h o l d  B r o w n  l i a b l e  f o r  r e s t i t u t i o n  t o  all 

W i n d s o n g  l o t  p u r c h a s e r s  w h o  h a d  e l e c t e d  to p a r t i c i p a t e  in 

t h e  S t a t e ' s  a c t i o n ,  r e g a r d l e s s  o f  w h e n  t h e y  p u r c h a s e d  t h e i r  

lots.

We a g r e e  w i t h  B r o w n  t h a t  h i s  r i g h t  t o  a f a i r  t r i a l  

w a s  j e o p a r d i z e d  b y  t h e  t r i a l  c o u r t ' s  a d o p t i o n  o f  a n e w  

t h e o r y  o f  the c a s e .  T h e  f o c u s  o f  t h e  p l e a d i n g s ,  d i s c o v e r y ,  

p r e l i m i n a r y  h e a r i n g s ,  a n d  e a r l i e r  m o t i o n s  o n  U L S P A ,  c o u p l e d  

w i t n  t h e  t r i a l  c o u r t ' s  d i s m i s s a l  o f  H a u s a m  f r o m  t h e  c a s e  a n d  

a s s u r a n c e  t h a t  t h e  b a s i s  t h e r e f o r  w o u l d  a p p l y  t o  B r o w n ,  

cou.ld r e a s o n a b l y  h a v e  led B r o w n  to b e l i e v e  t h a t  h i s  l i a b i l i t y ,  

if any, w o u l d  b e  p r e d i c a t e d  on U L S P A ,  a n d  U L S P A  a l o n e .  

C o n s e q u e n t l y ,  i n  p r e p a r i n g  his d e f e n s e ,  h e  h a d  n o  n o t i c e  

t h a t  he w a s  g o i n g  t o  h a v e  to d e f e n d  a g a i n s t  f i f t y - t h r e e  

s e p a r a t e  r e s t i t u t i o n  c l a i m s  b a s e d  o n  t h e  c o m m o n  law. U n d e r  

t h e s e  c i r c u m s t a n c e s ,  w e  c a n n o t  c o u n t e n a n c e  t h e  t r i a l  c o u r t ' s  

r e - e n g i n e e r i n g  o f  t h e  c a s e  to h o l d  B r o w n  l i a b l e  f o r  c o m m o n
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l a w  f r a u d .  C o m p a r e  C l a r y  I n s u r a n c e  A g e n c y  v. D o y l e , 620 

P . 2d 19 4 ,  2 C 0 - 0 1  ( A l a s k a  1 9 8 0 ) .

W e  c o n c l u d e ,  t h e r e f o r e ,  t h a t  as t o  B r o w n ' s  l i a­

b i l i t y  t o  p r e - S e p t e m b e r  21, 1 9 7 7  p u r c h a s e r s ,  t h e  c a s e  m u s t  

be r e m a n d e d  f o r  s u p p l e m e n t a l  e v i d e n t i a r y  h e a r i n g s .  O n  

r e m a n d  t h e  p a r t i e s  a n d  t h e  l o w e r  c o u r t  s h o u l d  d e v o t e  p a r ­

t i c u l a r  a t t e n t i o n  to t h e  i s s u e  o f  r e l i a n c e ,  a n e c e s s a r y  

e l e m e n t  to a c o m m o n  l a w  c l a i m  f o r  r e s c i s s i o n  o f  a l a n d  

s a l e s  c o n t r a c t .  C o u s i n e a u  v. W a l k e r ,  6 1 3  P . 2d 608, 612 

( A l a s k a  1 9 8 0 ) .  A l t h o u g h  t h e  l o w e r  c o u r t  h e r e  f o u n d  that- 

all W i n d s o n g  l o t  p u r c h a s e r s  h a d  r e l i e d  o n  t h e  f a l s e  i n f o r m a­

ti o n  s u p p l i e d  t h e m  by B r o w n ,  t h e  p r e s e n t  r e c o r d  d o e s  n o t  

s u p p o r t  t h i s  f i n d i n g .  In all, o n l y  t w e l v e  o f  t h e  p u r­

c h a s e r s  l i s t e d  i n  the c o u r t ' s  r e s t i t u t i o n  o r d e r  t e s t i f i e d  

e i t h e r  a t  t h e  h e a r i n g  o n  t h e  p r e l i m i n a r y  i n j u n c t i o n  o r  a t  

the t r i a l .  O f  t h e s e  t w e l v e ,  o n l y  t e n  b o u g h t  t h e i r  l o t s  

p r i o r  t o  S e p t e m b e r  21, 1977. B e c a u s e  o f  t h i s  e v i d e n t i a r y  

v o i d ,  w e  b e l i e v e  t h a t  it w o u l d  b e  u n f a i r ,  o n  t h e  p r e s e n t  

r e c o r d ,  t o  h o l d  B r o w n  l i a b l e  t o  t h e  p r e - S e p t e m b e r  21, 1 9 7 7  

p u r c h a s e r s  o n  t h e  b a s i s  o f  c o m m o n  l a w  f r a u d .  S e e  L a n d a x , 

Inc. v. S t a t e  e x  rel- L i s t , 582 P . 2d 786, 7 9 0 - 9 2  (Nev.

1 9 78). W h i l e  B r o w n  m a y  h a v e  h a d  t h e  b u r d e n  of g o i n g  f o r w a r d  

to p r o d u c e  e v i d e n c e  of n o n - r e l i a n c e  in o r d e r  to a v o i d
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l i a b i l i t y ,  h i s  f a i l u r e  to d o  so b e l o w  m a y  h a v e  b e e n  d u e  

to t h e  a b s e n c e  of a n y  n o t i c e  t h a t  h e  m i g h t  b e  h e l d  l i a b l e  

for c o m m o n  l a w  f r a u d .  A c c o r d i n g l y ,  o n  r e m a n d  B r o w n  m u s t  b e  

a f f o r d e d  t h e  r e a s o n a b l e  o p p o r t u n i t y  t o  p r e s e n t  s u c h  e v i d­

en c e ,  if any, as w e l l  a s  e v i d e n c e  t e n d i n g  t o  e s t a b l i s h  a n y

2 f-

26. A c c o r d i n g  to W i l l i s t o n :  " W h e r e  r e p r e s e n t a­
t i o n s  h a v e  b e e n  m a d e  i n  r e g a r d  t o  a m a t e r i a l  m a t t e r  a n d  
a c t i o n  has b e e n  t a k e n ,  i n  t h e  a b s e n c e  o f  e v i d e n c e  s h o w i n g  
the c o n t r a r y ,  it w i l l  b e  p r e s u m e d  t h a t  t h e  r e p r e s e n t a t i o n s  
w e r e  r e l i e d  o n . "  12 W i l l i s t o n  o n  C o n t r a c t s  § 1 5 1 5 ,  a t  4 8 0  
(W. J a e g e r  3d ed. 1 9 7 0 )  ; see a l s o  R e s t a t e m e n t  ( S econd) o f  
C o n t r a c t s  § 1 6 7  c o m m e n t  b, i l l u s t r a t i o n  3 (1981). I n  
V a s c u e z  v. S u p e r i o r  C o u r t ,  484 P . 2d 964, 9 7 2 - 7 3  (Cal. 1 9 7 1 ) ,  
the C a l i f o r n i a  S u p r e m e  C o u r t ,  r e l y i n g  o n  the a b o v e - s t a t e d  
rul e ,  h e l d  t h a t  i s s u e s  o f  r e l i a n c e  w o u l d  n o t  p r e c l u d e  c e r t i­
f i c a t i o n  o f  a n  a c t i o n  a s  a c l a s s  a c t i o n  b e c a u s e  if i t  w a s  
s h o w n  t h a t  a l l e g e d  m i s r e p r e s e n t a t i o n s  w e r e  m a t e r i a l ,  an  
i n f e r e n c e  o f  r e l i a n c e  w o u l d  a r i s e  a s  to t h e  e n t i r e  c l a s s .
See a l s o  O c c i d e n t a l  L a n d ,  Inc. v. S u p e r i o r  C o u r t ,  556 P . 2d 
750, 754 (Cal. 1 9 7 6 ) .  B u t  s e e  N e w m a n  v. T u a l a t i n  D e v e l o p­
m e n t  Co., 5 9 7  P . 2d 800, 8 0 3 - 0 4  (Or. 3 9 7 9 ) ;  J o h n s o n  v. 
T r a v e l e r s  Ins. Co., 5 1 5  P . 2d 68, 72 (Nev. 1 9 74).

W h i l e  w e  h a v e  n o  q u a r r e l  w i t h  t h e  r u l e  s u g g e s t e d  
by W i l l i s t o n  a n d  t h e  R e s t a t e m e n t ,  i t s  a p p l i c a t i o n

c a n n o t  b e  u t i l i z e d  t o  e s t a b l i s h  r e l i­
a n c e  as t o  t h e  t u t i r e  c l a s s  w i t h o u t  
e x a m i n i n g  t h e  f a c t s  a n d  c i r c u m s t a n c e s  
of e a c h  i n d i v i d u a l  t r a n s a c t i o n  w h i c h  
m a y  e s t a b l i s h  t h a t  t h e  m i s r e p r e s e n t a­
t i o n  w a s  n o t  t h e  i n d u c i n g  f a c t o r .
T h e  d e f e n d a n t  s h o u l d  be g i v e n  t h e  
o p p o r t u n i t y  t o  e x a m i n e  e a c h  p u r c h a s e r  
i n d i v i d u a l l y  a s  to c a u s a t i o n .

H o f f m a n  v. C h a r n i t a ,  I n c . ,  58 F . R . D .  86, 91 (M.D. Pa. 1 9 7 3 ) .  
In o u r  view, the a b s e n c e  of a n y  n o t i c e  to B r o w n  t h a t  h e  w a s  
d e f e n d i n g  a g a i n s t  c o m m o n  law f r a u d  c l a i m s  d e p r i v e d  h i m  o f  a 
f a i r  o p p o r t u n i t y  t o  r e b u t  a n y  i n f e r e n c e  o f  r e l i a n c e  t h a t  m a y  
h a v e  a r i s e n .



o t h e r  d e f e n s e s  h e  m a y  h a v e  t o  t h e  c o m m o n  l a w  c l a i m s .

W e  d o  n o t  a g r e e  w i t h  o u r  d i s s e n t i n g  c o l l e a g u e  t h a t  

t h e  S t a t e ' s  c a s e  a g a i n s t  B r o w n  as t o  t h e  p r e - S e p t e m b e r  21, 

1 9 7 7  p u r c h a s e r s  s h o u l d  s i m p l y  b e  d i s m i s s e d .  T h e  t r i a l  c o u r t  

h a d  i n h e r e n t  d i s c r e t i o n a r y  a u t h o r i t y  t o  i n j e c t  t h e  t h e o r y  of  

c o m m o n  l a w  f r a u d  i n t o  t h e  cas e .  A  t r i a l  c o u r t ' s  a u t h o r i t y  

to r e q u i r e  t h e  p r e s e n t a t i o n  o f  n e w  l e g a l  t h e o r i e s  is i m p l i e d  

in A l a s k a  R. C i v .  P. 1 6 ( e )  a u t h o r i z i n g  a m e n d m e n t  o f  a p r e­

t r i a l  o r d e r  w i t h o u t  l i m i t a t i o n  as t o  t i m e  " t o  p r e v e n t  

m a n i f e s t  i n j u s t i c e , "  a n d  in t h e  p e n u l t i m a t e  s e n t e n c e  of  

A l a s k a  R. C i v .  P. 15( b )  a l l o w i n g  t h e  a m e n d m e n t  o f  p l e a d i n g s  

at a n y  t i m e  " w h e n  t h e  p r e s e n t a t i o n  o f  t h e  m e r i t s  of t h e  

a c t i o n  w i l l  b e  s u b s e r v e d  t h e r e b y "  a n d  n o  p r e j u d i c e  w i l l  

r e s u l t .

T h e  a u t h o r i t y  t o  d e c i d e  a c a s e  on a n  u n p l e a d  l e g a l  

t h e o r y  s h o u l d  b e  s p a r i n g l y  e x e r c i s e d .  I n  p a r t i c u l a r  it 

s h o u l d  o n l y  b e  u s e d  w h e n  the n e w  t h e o r y  a p p l i e s  t o  the  

t r a n s a c t i o n  i n  i s s u e ,  i s  r e l a t e d  to t h e  t h e o r i e s  p r e s e n t e d  

b y  the p a r t i e s ,  a n d  is n e c e s s a r y  f o r  a p r o p e r  a n d  j u s t  

d i s p o s i t i o n  o f  t h e  c a s e .  H e r e ,  t h o s e  s t a n d a r d s  c a n  be 

r e a s o n a b l y  r e g a r d e d  as h a v i n g  b e e n  f u l f i l l e d .

27

27. W h a t  w e  h a v e  e a r l i e r  s a i d  a b o u t  r e q u i r i n g  a 
p u r c h a s e r ' s  w r i t t e n  c o n s e n t  to b e  b o u n d  b y  t h e  c o u r t ' s  f i n a l  
j u d g m e n t  as a c o n d i t i o n  tc p a r t i c i p a t i n g  in a n y  r e s t i t u t o r y  

r e l i e f  is l i k e w i s e  a p p l i c a b l e  to p r e - S e p t e m b e r  21, 1 9 7 7  

p u r c h a s e r s  w h o  e l e c t ,  o n  r e m a n d ,  t o  c o n t i n u e  b e i n g  r e p­
r e s e n t e d  by t h e  S t a t e .
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W h e r e  p r e j u d i c e  w i l l  r e s u l t  a c o u r t  e i t h e r  

s h o u l d  n o t  e m p l o y  a n e w  t h e o r y  or s h o u l d  t a k e  s t e p s  t o  

e l i m i n a t e  t h e  p r e j u a u c e  by g i v i n g  n o t i c e  t h a t  t h e  n e w  

t h e o r y  w i l l  b e  u s e d  a n d  a f f o r d i n g  a n  o p p o r t u n i t y  t o  t h e  

p a r t i e s  to p r e s e n t  e v i d e n c e  a n d  a r g u m e n t s  r e l e v a n t  t o  it.

The e r r o r  c o m m i t t e d  b y  the t r i a l  c o u r t  in t h i s  c a s e  w a s  n o t  

in i n v o k i n g  t h e  t h e o r y  of c o m m o n  l a w  f r a u d ,  b u r  i n  f a i l i n g  

to g i v e  t h e  p a r t i e s  n o t i c e  t h a t  i t  w o u l d  d o  so a l o n g  w i t h  

an o p p o r t u n i t y  t o  a d j u s t  t h e i r  c a s e s  a c c o r d i n g l y .

In M a c C o r m a c k  v. R o b i n s  C o n s t r u c t i o n , 5 2 1  P . 2d 7 6 1  

(Wash. App. 1974) the p l a i n t i f f s  b r o u g h t  s u i t  a l l e g i n g  t h a t  

the d e f e n d a n t s  h a d  s o l d  t h e m  d e f e c t i v e  h o m e s  in v i o l a t i o n  o f  

the S t a t e ' s  C o n s u m e r  P r o t e c t i o n  Act. T h e  l o w e r  c o u r t  c o n­

c l u d e d  t h a t  p l a i n t i f f s  w e r e  n o t  e n t i t l e d  to r e l i e f  u n d e r  t h e  

s t a t e  a c t  b u t ,  o n  its o w n  i n i t i a t i v e ,  t r a n s f o r m e d  t h e  s u i t  

i n t o  a c l a i m  f o r  d a m a g e s  b a s e d  o n  c o m m o n  l a w  b r e a c h  o f  

w a r r a n t y .  T h e  l o w e r  c o u r t  t h e n  g r a n t e d  t h e  d e f e n d a n t s '  

m o t i o n  to r e o p e n  the c a s e  t o  p r e s e n t  a d d i t i o n a l  e v i d e n c e .  

W h e n  t h e  c a s e  w a s  l a t e r  a p p e a l e d ,  t h i s  a c t i o n  by t h e  t r i a l  

c o u r t  w a s  u p h e l d  as w i t h i n  its d i s c r e t i o n .

I n  t h e  c a s e  a t  b e n c h ,  it is a p p a r e n t  
f r o m  t h e  r e c o r d  t h a t  the t r i a l  c o u r t  

a l l o w e d  the d e f e n d a n t s  s u f f i c i e n t  
a d d i t i o n a l  t i m e  a n d  o p p o r t u n i t y  to 
p r e s e n t  a d d i t i o n a l  e v i d e n c e  a n d  to c u r e  
a n y  s u r p r i s e  d e f e n d e r t s  m a y  h a v e  e x p e r­
i e n c e d  as a r e s u l t  o f  the t r i a l  c o u r t ' s  
d i s p o s i t i o n  o f  t h e  case. . . .

Id. ac 763.


