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NEIP Bill Sheffield, Governor
a IF PL.

DEPARTMENT OF LAW

POUCH K - STATE CAPITOL
JUNEAU, ALASKA 99311

OFF/CF OF THEA1TORNEY GENERAL PHONE : 1907) 465-3600
April 7, 1983
The Honorable Charlie Bussell
gresen ative .
P irman ommlttee on Judiciary
Poa% a State Legislature

Juneau, Alaska 99811

terials relating t
su%ject of HOUSGgBIﬁ 223
Dear Representative Bussell:
responds our_two le te of March 30, 1983
mfc’ p rom t¥1 % i

reques mg ormat |on garmep Law concernln% Cer-
ain | tlonI Dep artI Labor 100)
regardlng embeworkwee C emp yment

tzed W fimﬁg [l)e;gasnhgr?t iE‘)tmerarm]ber In a%% ”ega ”6%2 reguHanV\ehg
¥i¥ d{|r7ec’t gr t taopproprlae t %tol tS pong orn ngoulr
At gl R bl O B
LGaebnoeraI ¥en m%ﬂ?la(?o%vpnolt noyv Hveoarhsng\s/\”on t e P parm ot

In response to your questions:

re argin 1'the conskitutTPoeng)eiPartmep ?bLa\guPrljesqgorelgsﬁ ae?lonasny opinio
regar mé flexible-waqr -Wegk emglo men 0) owever,
l\h“O/-}]ISas |?1 Slug%rlemien Ci?grtdecdsaddr $S hgssvarllldl}sy orIe e regu
_alaska [ﬁeparment 0f LaP or 63§ b % ?E[f Xco ? [h Hecmé)g
ISreattraeC aeqoroglygugnfgnorrgattH%n. g\ me i? L%b(e)?ra VISIn |
Ut gl gt PR chanfs G fehie
IS aléo _attacq]e%l. As you Wil? note, tﬁ [Xska Supreme ourt
agreed with my analysis.
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OFFICE CF THE ATTORNEY CEHERAL i POUCH K - STATE CAPIFOL
JUNEAU 59111

February 10; 1973

Edmund N. Orbeck

commissioner

F[))e arérg)?ntl% Labor

Juneau, A}aska 99802

Pe: Use of Flex-Time Con-

tracts under State
Wa&e and Hour Act;
A.G. File 1-66-263-78

Dear Commissioner Orbeck:

You have asked our opinion as to whether certain
methods for compensating employees, referred to generally
s "flex-timel, "flexitime", or "fluctuating workweek" plans,
may be used by employers in Alaska consistent with the pay-
ment for overtime provision of the state’s Wage and Hour
Act, AS 23.10.060. We understand these plans are used
frequently by employers to provide a steady income level
to employees whose hours of work vary considerably from
week to week. Your question arises because these
"fluctuating workweek" pay plans are 'pecifically recog-
nized as valid ui.Jer the Fair_ Labor Stapdards Act of
1938, as amended (FLSA), 29 U.S.C. § 201 et seq., the
federal counterpart to t e state's overtime provisions.
However, these kinds of plans are not addressed under
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relevant state laws or regulations dealing with overtime.
At least one employer in the state is presently using
flex-time plans to compensate certain of its employees,
and the Wage and Hour Division of your department has
taken the position that'the employer's use of those plans
IS inconsistent with the state's Wage and Hour Act,

M '23,10.050.- 23.101150.

The fact that flex-time is permissable under the
FLSA does not, in and of itself, require that the State of
Alaska also permit its use by employers within the state.
The FLSA prescribes only minimum requirements with which
all covered employers in the United States must comply,
however,-it does not.prohibit the states from adopting
wage and hour requirements more stringent than those
established in the FLSA. See, sec., 18(a), FLSA; 29
U.S.C* §.218(a); also 29 C .F .R .778.5. The question,
then, is whether the state has in fact adopted a more
stringent approach to the payment of overtime than
othat taken under the FLSA. It, is our conclusion tht
the state, has not done so. We believe, however, that
your department may prohibit the use of flex-time plans
in A7 '.ica through proper adoption of appropriate regula-
tions.

1978



Edmund N. Orbeck February 10,
Commissioner Page 3
Department of Labor
w2, | Psytient of. overtime provisions of the
state and.federal .law. are .quite, similar.../L...Sec. 7(a) (1)
of the FLSA, 29 u.s,c-r..8 .207(a).c1) provides, in..pertinent
partr*as follows — L—. _
" [NJo employer siiall employ any of his'employees
. for a workweek longer than forty'hours un-
less said employee receives compensation for his
employment in excess of the hours above specified
at a rate not less than one and one-half times
the reqgular rate at which he is employed.
(emphasis added)
AS 23.10.060 provides in pertinent part;
Nu employer . . . may employ an employee . . .
ve  for. a workweek longer than 40 hours . . . ex-
. ' _C?Pt that if tne employer finds it necessary
to employ an employee in excess of 40 hours a
week . . . compensation for the overtime at
tr.'.. the rate of one and one-half times the regu-
lar rate of pay shall be paid. (emphasis
added)
1 elels Sl el R R 187 e
Ecbess b7 B0 nours. in & week ROWEVR that'd I
not at Issue nere

1978
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Under both statute®"s the employee®s "regular rate

of Labor has "stated that "flex-time" pay plans are an
acceptable method of determining the employee®"s "regular

rate". 29 CJER»i_i LJ.%JJ4;W It has, been suggested that

your department...iuust.Blso..recognize., flex-time. as. a valid..
method of compensating for overtime as the result of AS .23.-

10.145 which provides:

e o b »\

Terms lused iﬁy 83 50-150 of this chapter shall
be defined, where applicable, as they are de—
fined in the federal Fair Labor Standards Act
of 1938, as amended, or the regulations

adopted under it.

For two reasons, we do not read this provision as
requiring the adoption of flex-time in Alaska, however.
First, 29 C.F.R. &778.114, the "fluctuating workweek" pro—
vision, 1is not a "definition" of a term. It is merely one
of many "interpretations"™ recognized, by the federal govern—
ment in implementing the FLSA. The federal regulations,
themselves, explicitly state that the various provisions
of 29 C.F.R. & 778, of which "fluctuating workweek" 1is a
part, are "the rfficial interpretation of the Department

of Labor with respect to the meaning and application of
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the maximum hours and "overtime ."pay”requirements of section
7—of—tha—.LFLSA].4tAen1phaSB'added.)! The state Wage.-and
Hour Act specifically"-recognizes® this distinction between-
“definitionsl™and "interpretations". AS 23.10.095
authorizes,"but-does hot-require,-adoption of regulations
and. "interpretations”"made under the federal act,, while
AS..23,10£.145~clearly requires.adoption,ofufederal. darlz-..

finitions ,?uwhere-applicable” . v - e e .. ..

But even if 29 C.F-.R. " 778.114 could be described
as a "definition"” for purposes of AS 23.10.145, it would
still only be binding on the state if it is "applicable".

We take the statute®"s use of "where applicable” to mean if
it fits a given situation; if it is fit, suitable, pertinent,
appropriate, or capable of being applied; if it is appli—
cable to the habits and conditions of society. McQueeney Vv .
Catholic Bishop of Chicago, 159 N.E.2d 43, 47 (App.-Ct. 111.
1959); Whitney v. American Fidelity Company, 215 N.E.2d 767,
768 (Mass. 1966); Fuchs v. Goe,..163 P.2d 733, 792 (Wyoming
1945). Therefore, the department could determine upon
examination that a given definition contained in the FLSA

or the regulations adopted under it does not adequately or
appropriately address working conditions or the work situa—
tion in Alaska. Once the department has made that deter —
mination, it may properly adopt a different definition,

appropriate to Alaska. In doing so, however, it must

"1978
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adopt...that definition as a.regulation under the procedures

-— e~ —-r The. preceding, discussion it some..of. the..

Looks to-the.federal-provisions for substance. In au."pting
this legislative scheme, we think the Legislature evidenced
a clear intention to follow the federal approach to wages
and hours clpsely, except in those situations where the
Department of Labor determines that the federal provisions
eare inadequate or inappropriate when applied to working

in Alaska. .Consequently, if the state determines that
certain_aspects of.its Wage and Hours Act should be applied
in a manner more, stringent than required under the FLSA

and the regulations®adopted under 1it, the areas of dif—
ference between the federal and state laws should either

be set out clearly in the Act or in the department®s

regulations adopted under the Act. _

Nothing in the state"s current statutes cr regula-
tions indicates that flex-time 1is not an acceptab®.e method

of compensating for overtime work under the Alaska act. At

the sama time, the federal regulations clearly permit flex-
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time under the .FLSA,-. after which, the state act. is closely
patterned. jUnder those circumstances, -the department,

may not-simply-make independent ad hoc determinations of
acceptable methods of overtime compensation. Unless the
state act is clear.on..its face, the.department, must either

establish .its own standards- (regulations) or follow:"!?/.

those :established _under the FLSA.- . .- ..=- .
J_i-’ " t | x\/')) ) V.. o . R o o* «* w
z:. 7 - iThere are at least two independent reasons for.,

the department adopting its own wage and hour standards.
First, properly adopted and enforceable regulations im-—
plementing the state Wage and Hour Act will assure that
employers-have adequate notice c-f theerequirements with
which.they must comply 1in Alaska. .In the absence of

state standards, Alaska employers have only the federal-
law and regulations for determining how to comply with
applicable wage and hour laws. Second, established stan—
dards also insure that the department®"s wage and hour
enforcement activities will be consistent throughout the

state . & ... Cv.. " .

Since the only standards for overtime entitlement
currently in existence are those adopted under the federal

FLSA, we must conclude that the department may not presently

1978
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Page 8

-refuse""to"recognize flex-time DPlans established under "29
[C\F,rr  -778 .-LItf. -"Fn"e s*tate act does not, on its face,
"prohibit: flex-time-plan®"s7";-As -indicated"” above , "the-state

"and federal overtime p"rovisions are quite similar*,"and
"the-federal provision-has-been interpreted to permit-flex—
itime.---We"have" no doubt","-therefore",“that the state®"provision
*Jcan also--be-to" -interpreted. --We are also of the opinion

that the department could, through adoption of an ap—
propriate regulation®," interpret the state act as not per —
mitting -flex-time plans.” However, until the department

adopts regulations® which® either Specify exclusive "standards

for the determination of overtime entitlement or reject specific

portions 0 f the" "federal "standards , employers in Alaska
"are entitled to rely on their compliance with the federal

standards as also-constituting compliance with the state®s

Wage and Hour Act. - S

Sincerely yours,

AVRUM M. GROSS /~\

f& L

tonald W. Lorensen
Assistant Attorney General

RWL «j f

1973



n NOTICE TO
*ADVERTISING

“_./eee+=«0RDER

PUBLISHER

INVOVES must be in triplicate showing ADVERTING
ORDER NO.. CERTIFIED AFFIDAVIT OF PUBLICATION (PART

2 OF THIS FORM) WITH ATTACHED COPY OF ADVERTISE-
MENT MUST BE SUBMITTED WITH INVOICE.

Empire
235 2nd Street
Juneau, Alaska 99801

Department of Labor
Wage and Hour Division
P.0O. Box 630

Juneau, Alaska 99811

UNITED STATES OF AMERITA
state of Alaska ss

DIVISION. J

BEFORE ME. THE UNDERSIGNED. A NOTARY PUBLIC THIS DAY
PERSONALLY APPEARED Jeff A. Wilson WHO.
BEING FIRST DULY SWORN. ACCORDING TO LAW. SAYS THAT
HE/SHE is the Gen. Manager of S.E. Alaska Empire
published at Juneau jn said division
AND STATE OF Alaska AND THAT THE
ADVERTISEMENT. OF WHICH THE ANNEXED IS A TRUE CCPY,
VAS PUBLISHED IN SAID PUBLICATION ON THE .3Qth DAY OF
August 1928. and thereafter for__2
CONSECUTIVE DAYS. THE LAST PUBLICATION APPEARING ON
thf 1st day DFSeptember 1978. and that the
RATE CHARGED THEREON IS NOT IN EXCESS OF THE RATE
CHARGED P/<IVAT]i INDIVIDUALS.

SUBSCRIBED A N D T O
THIS 25tjVT>AY oF .SgptfilRbfiE 19 __ 7.8

OTARY PUBLIC rOROTATE OF frry"f miTnni:UMri Tvptrry
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VENDOR NO.
SAE 734

OEPT. NO.

- 07

DATE OF A.0.
August 21,

OATES ADVERTISEMENT REQUIRED:
31 and September 1,

August 30,

THE MATERIAL BETWEEN THE DOUBLE LINES MUST. BE PRINTED IN .

ITS ENTIRETY ON THE DATES SHOWN.

bitting a00re "Alaska Department of Labor

A.0. NO.
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STATE OF ALASKA
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AFFIDAVIT OF PUBLICATION

= SS-

Before me, the undersignea, a notary public, this day person-
ally appparprt V'PfcHf.FS PI-F.TFFFR ,who, being
first duly, sworn, according to law, says that he/she is an
Advertising Clerk of the Fairbanks Daily News-Miner, a newspaper
published at Fairbanks, in said Fourth District and State,

"-and that the-advertisement, of which the annexed is a true copy, .

was published in said paper on the following day(s),
3/130/73 8/31/78

9/01/73

I*

, and that the rate charged thereon is not in excess of the
rate charged private individuals™vith the usual discounts.

Subscribed ad swom to before me this__i5iL I!
-day nf  3L-Plhi'TiElv 191

Notary Public in and for me State ofi-vmka.
My commission expims  AFM L 101 1.981,

CUSNR, 11592 LEGAL NO. 13544-0



NOTICL TO PUBLISHER
ADVERTISING INVOICE-MUST UE IN THIPUCATE SHOWING ADVErm-~-vIG OEPT. NO. A.0.NO.

. ORDER NO.. CERTIFIED AFFIDAVIT OF PUBLICATION IPART
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PERSONALLY APPEAREDN athalld Chevaiie~ Ho.

BEING FIRST DULV SWORN. ACCORDING TO LAW. SAYS THAT Smation Ol A YW .

HE/SHE IS THE Legal Clerk ¢ THE ANCHORAGE NEWS A'rfféAHarrE'v?lb Iclorrt; <2
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NOTARY PUBLIC FOR STATE OF. @)i?é? 0 PuD: Auo. M, 31. S*pf. 1, f7»
MY COMMISSION EXPIRES 19168

REMINDER-

attach INVOICES AND PROOF OF PUBLICATION.



STATE OF ALASKA' )
THIRD JUDICIAL DISTRICT i

AFFIDAVIT OF ORAL HEARING

.Don Wilso H Inyes
of Labor, l)emg sworn Hepose ang 9

a{ al the Department
............... On Seitember &5 1978 1\/

ea he foﬂowmg
30
a

m.. in h Division
M |aton Carference Room, 111 A t| n Avenue, Ancho rae
30 LPEUEE en ¢ BUBIE TSpE eld it
connectlon Wit e adoption C 15. % %0

Date: tember 15, 1978
E\pchorage Xlaska

S%SCRIBED AND SWORN DO before me this 15th day of
September,

NOTARY PUBLIC IN AND FOR ALASKA
My Commission Expires: [



STATE OF ALASKA )

FIRST JUDICIAL DISTRICT 3

AFFIDAVIT OF NOTICE OF ADOPTION OF REGULATION

E.T. LeI W/Hlnv igator 11|, of

P‘wg\s\lsfpnen Of La ofr, swaorn, gepose and state ht

0.
5 IS oo 1 % DRiizyg! e popesed at

m (1. belgpcgullc))lr:shed In a newspaper or trade

"(2) being mailed tointerested persons,

(3) b?glcgla Salled ordelivered to appropriate state

i|) Dbeing furnished to the Department of Law,
(5) being furnished to incumbent state legislators.

he
the

Date: [ O- 3~ TS
Juneau, Alaska

:SUBSCRIBED AND SWORN TO before me this day of

;197
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dittiIL UP MLnoivi .
"OFFICE OF LIEUTENANT GOVERNOR

DELEGATION OF AUTHORITY

In accordance with AS 17.010, the authority and responsibility
FOR ADOPTING REGULATIONS OF THE DEPARTMENT OF o CApCR

- UNDER THE ALASKA ADMINISTRATIVE PROCEDURE ACT,

S HEREBY DELEGATED TO ... ~ WILLAM B SPEAR i P

(NA,-E)

DEPUTY COMMISSIONER
(POSH'ION)
SIGNDI ¢l V.1
COMMISSIONER
D|.PAR JMEN T OF LAFOR

SIGNED AND SWORN SEEORI ME HIS ay of 197/

SIGN:D: 'tz

Notary Public in and for the

State of Alaska

Commission expires:

PLEASE RETURN TO E E OFFIC IEUTENANT GOVERNOR

I



Weillie%m Eo'm%eses%ner P November 8, 1978
EI sk Bepartment of Labor rene
TELEPHONE NO

Avrum M. gross R ulatigns re Alaska
Attorney General aa %ours (3 15
o ) WaTER & MOUfY o8 g )
Y Arthur H. Petersag
Assistant Attorney General
and Regulations Attorney

JRde Edatores hent 1Py by P T8 YRR MANt Qaverio
dugl’icate OBP naI O{T]'[hls em an(?lYm IS belng nfurnls e d; e
gjlgcuutm%%{]st governor, along wit your regulations and relate
Under AS 44.62.125(b)(6), .a few, very mi or-correc jons have
been made in %HS m(a)iger)lal as shownyon attached copy.
AHP:md
cc. Ronald W Lorensen

Ass?stant Attorney Ceneral



CERTIFICATE

|, LOWELL THOMAS, JR., LIEUTENANT GOVERNOR OF THE e
STATE OF ALASKA, as authorized by AS 44.19.050 designate
Avrum M. Gross, Attorney General, as temporary custodian of
the state seal and as the officer to perform the authenticating
functions of the Zlioutenant governor during such time as |
succeed to the office of governor, act as governor, am
absent from the state, or am otherwise unavailable at the
state capital io perform ihoso functions.

n 1ho b:inoo ol Attorney General Gross, | designate
Aill Allen, ' &>loner of Adun'n.slvafion, lo perform the
functions staled above.

*m !hi! absence of Commission.-r Allen, | designate
Donald Harris, Commissioner of Transportation and Public
Facilities, lo perform the functions staf'-d above.

IN TLSi'COW Wi <K | l.ivo I<.i-ns'o sit my hard ;df\H-d

JrH.o f<:lif '"V:I'l'ne u( .M At J... mi, *tc Capital,

- Te>pliielh - A T @



. <* aUska- viEr " ek ke
mt0 pRONaid w. Lorensen Iyt
Assistant orn\e\)/ ‘General 650 . 2%, Q
Deparmen N

THRU: Wilson L. Condon”Deputy Att'y. Gatf? D ¢ t o b e r f
THRU: W illiam S. Spear,/Deputy Commissioner

aOM Rale Cheek C\ 9 BECT Reque I njon
B Y\I Q ka|| re:q /§§ %OQ%H and
Wae and Hour/MechanlcaI AS 23.10.060
ngilneerln Division
Department of Labor
The Department of Labor respectfull uests o the Department
o - of Law, pann}n terpretation 0 Wgeﬂﬁ I(ex t] woul oe
o/, . would r] be an acce Babl congition (f empoymentun er AS
2 05 60 and AS 23.05.U6 It has aV\igyg been the pa%men
abors 03| ion that flex-time would’ be co(pt ary to .t
& Hour Act as we re hls

ska Wage
grted by the stronger é]aw prov sion

élegr awé)eare l%e supp

We would ver much aPepremate N e determination of hlS
Lssrue as | 1 ares Eo the ?Imﬁ of case now pending
eo the artment’ 0 LaorandW| avearladpl
{ on o r employers, particulary in the 0| ustry.
have attached position. papers, re: th e instant case of
Kluting, R. Vs Dpov¥ell |v93|%n of Do Chem |caI n
oar In estlegaton his compamt, nvestigat or §’Wls?n
of, our Wag and Hour D|V|S|on, Anchor e, a Wor ed clos ey
ith Assistant Attorney General, Pat n e y of your staf
or legal guidance.
Thank.g/ou for Your attention ar?d the continuing cooperation
we enjoy with the Department of Law..
DWClrh
Attachment

cc. E.T. Lee Leland, Supervisor



Thru:

From:

Dale Cheek, Director DATE: September 28, 1977
Wage & Hour Division

Department of Labor FILE NO:

P. 0. Box 630

Juneau, Alaska TELEPHONE NO:

Benny Joy, Supervisor SUBJECT: Kluti®ng, R. vs: Dowell Division
of Dow Chemical Co

Donald R. Wilson (Fluctuating Workweek )

W/H Supervisor 11

Wage & Hour Division
Department of Labor

650 W. Int"l Airport Road
Suite 100 1Int"l Bldg. Annex
Anchorage, Alaska 99502

The Anchorage Regional Office is currently processing a wage
claim as captioned above.

This 1is a claim 1in which the department, as assignee for the
claimant, disputes the validity, under Alaska Statutes, of a
wage payment plan known as the "Fluctuating Workweek."

On August 19, 1977 we met with legal counsel for the defendant
corporation and agreed, as a means to reconcile this matter,

to submit our separate position statements to the Attorney
General®s Office for their interpretation of Alaska Statutes
and specifically to the validity of the "Fluctuating Workweek,™
in Alaska.

Therefore, enclosed are the position statements for your review
with our request that these positions be forwarded to the
Department of Law for their review and opinion.
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ANCHORAGE REGIONAL OFFICE

There is a pay plan under Federal Wage and Hour Law which

provides for an irregular workweek (fluctuating hours) for

fixed weekly pa,>. This plan 1is more commonly known as the

"Fluctuating Workweek, (FWW)," and is addressed 1in Title 29, Part

778 of the "Code of Federal Regulations,”™ Section 778.114.

While the department concedes that the "FWwW," 1is a valid pay

plan under Federal

Regulations, the department contends that

the plan 1is not now, nor has it ever oee.n recognized as valid

for employers engaged in commerce or business within the state

of Alaska., We have no specific "Case,"™ upon which to base this

conclusion, but instead use the Alaska Statute, Title 23 and

"Common Knowledge" to support our rationale.

Specifically, AS SEC. 23.10.060. Payment of Overtime, states:
No employer who employs employees engaged in commence,
or cither business, or in the production of goods or
materials in Alaska may employ an employee not acting
in a supervisory capacity, either male or female, for
a workweek longer than 40 hours or for more than eight
hours a dav, except that if an employer finds it
necessary to employ an employee in excess of 40 hours
a week or eight hours a day, compensation for overtime
at the rate of one and one-half times the regular rate
of pay shall be paid, and this provision is considered
included in all contracts of employment.
Additionally, AS SEC. 23.05.160. Notice of Waoe Payments, states:
An employer shall notify his employee in writing at the
time of hiring of the day and place of payment, and the
rate of pay, and of any change with respect to these
items on the payday before the time of change. An
employer may give this notice by posting a statement of
facts, and keeping it posted conspicuously at or near
the place of work where the statement can be seen by

each employee as he comes and goes to his place of work.

Since Alaska Statute, for the purpose of overtime, 1incorporates
the eight hour law along with the Federal 40 hour law, overtime
payment would have to be made for weeks of less than 40 hours

where days 1in excess of eight hours were worked. It would there—

fore work to the employer®s detriment since if the wage rate

slides downward after 40 hours it would have to slide

upward for
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weeks where less than 40 hours were viorked, but days in excess of

eight hours were worked.

Additionally, since Alaska Statute contains a provision that

requires an employer to make notification of changes of the rate

of pay, in writing, on the payday before the date of change, an
employer attempting to use the "FWW,"™ could not possibly comply
with AS 23.05.160.

Accordingly, the "FWW,"™ since it requires continuous rate
changes, (everytime overtime 1is required, or less than 40 hours
are worked) cannot be in compliance with the legal requirements
to notify employees as set forth in AS SEC. 23.05.160.

Final reference 1is made to AS SEC. 23.10.095. Adoption of Federal

Regulations. We have made diligent search through our department

and can find no instance where any commissioner, 1including the

current administration, has adopted that portion of the Code of

Federal Regulations that addresses the FWW. To the contrary,
and in support of o ir rationale of "Public Knowledge,"™ we would
invite your attention to the attached letter from the U.S.

Department of Labor as Enclosure HI.
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Attn of:
Subittt:

To:
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U.S. DEPARTMENT OF LABOR
EMPLOYMENT STANDARDS ADMINISTRATION
WAGE AND HOUR DIVISION

P.0. Box 1097
Anchorage, Alaska 99510

September 19, 1977

Fluctuating work week pay plans

Hr. Doh H. .illson

Alaska State Department of Labor
Wage and Hour Division

Suite 100, International Bldg. Annex
650 W. International Airport P-sad
Anchorage, Alaska 99502

Dear hr. Wilson:

I an in receipt of yrur letter of September 15th regarding my

instructions or conrents to employers concerning the fluctuating
work week pay plan.

The fluctuating V°rk week pay plan is a valid pay olan under the
Fair .."lor Standards Act and employers or employees vino ask about,
it are so advised. | have also mace it a practice to advise them
that even though it is a legal si'ster. under the fece™al law it is
net a valid plan under the State of Alaska labor lew and that they
should contact tha State w"e-e and Hour Division.

I trust that thi3 letter will answer your cues®i ns regarding my
com ents to persons or firms regarding the applicability of the
federal labor laws.

If | can be of further assistance olease contact me.

Very truly yours,

Jrjck 3. Hertv

Compliance Specialist SEP 2
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HLLEN W. TEAGLE
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JORDAN L. BLOOM
WIUJAM C. WRIGHT
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ALAN & CARLSON
HARRY FINKLE
RICHARD H. HARDING
NANCY L. OBER

ROBERT F. MILLMAN
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LARRY P. SCHAPIRO
MICHAEL J. HOGAN
MARSHALL B. BABSON
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ALAN S. | CVINf K.ARffN HAWLEY HENRY
JOHN T. HAYDEN BARBARA S. OE O00OONE
RANDOLPH C. ROEDER  ROBERT G. HULTENG
MAUREEN E. MCCLAIN  KATHLEEN M. KELLY

Littler?™

ATTORNEYS AT LAW
THE HARTFORD BUILDING. 20TH FLOOR
650 CAU* RNIA STREET
SAN FRANCISCO. CALIFORNIA 04108
(415) 433-1940

September 30, 1977

M endklsok. Fastiff & T

ichy

PENINSULA OFFICE

ruiTC 120
$30 HAMILTON AVENUE
PALO ALTO. CALIFORNIA 94301
1413) 326%3732

FRESNO OFFICE
SUITE 117
3110 E. CLINTON WAY
FRESNO. CALIFORNIA 93727
1209) 252*4063

GARY R. SCHOUCK 7 | TJ/'l
U ow - e
E gr eu{jl;géflséoﬂ e Attorney General ;SDR /LA\A(/: CG**NACECC CIV.,
AF\,u%ktﬂ a\{\{%gge {j}\rl]grklhlvgglz A(hes ion
Dear Sirs:
B.ffirs of tTthSApoo i egyn e eera ISonblgle ga,l ugw%d tgwéhle
Ivision he o hemjcal #omﬁny( mepany) dpuru.aht.
{0 ehn a reeip IB etween %/vel he and 'Hopr Diyisio
of the Alaska cF [tme (hr t| equeste b %owe
and the Wage an r IVIsi0N the tt orne Gﬁn%r
S T R A R
cfose e|ow. y
INTRODUCTION
AlaskaDens On Ma ? % Z the Wager and H oeu D|V|3|on8|famhe
et Fe e gk D'Xh&?” e Cpened U
that Dowell a]ﬂe ,to rqvnhth ! im antghvlahﬁ qull
overtime pay en ltemen |e as he cg Jo P/ .
S@ I%ﬁs a’service operator from arc 19 | April

Labor |
method ?)
veral

|s metg
con ronte hg em
wor ﬁd S v
week.
operations w

|ch
ie s —

t|n

The clalm

he 50-
of com

e era

assered by th

h(a aé{o to Ige
eyt gl
?/ N
I

A
a
|
t
ensat |o d
yers a
con era

He 01l |n

i
it

[
ee

om
¥

;ﬁt oadpf or
{0

day. |
gl

Dea(l n fhe

tg]odll
eC|a lems
usm sses
(hd Wee
Itions of
a have made such



.to the needs of Dowell and man
oﬂ progucﬁbn. y

ttorney General

8h
Y077

A

i
TB%GF

ffice
e
fe

ta
e

e
d

§

@ Cdedee
hnUVAduoneV
oo DT SO0

)
as
%d
”
e

tate

60 ee
S0
?ﬁk
at
S an
abor
|g t
he

t

L
S0.WE
t

3

t

e
W{
kweex meth
cour
Falr
(e
as

|
t

0
0
0

ra
e
E

WO
i
4
ee compensation.

use |1

em
rou

m

?

fhains
t 10
ec
!
€

gdfgtgan
b
vorkie

pur
n, an
Ircumstances
comp
e
0

et
dopted
re€aso
n%n
ctuXi
[ emp

¢
d
S
[
u
0

mac
en r
ns.
il
ownﬁaﬁf

o[t

tio
g&%%
0 the

F
tﬁgt I
i
“if
enw
wage

it

. The
A

nsi
A
S

fo t
St
e

e

d

[

d

darg

d
d

¢
d
“e
1110
ve
tan

tan
d

Eﬁsf
Su

i

S



de

b. Men

ttle

I

! od

D
gheec.i% I
ion 'the

h
compensat

gk met

and to

enahles

gard to f
1S s
ho of

T

yé/\r/forkwe
‘ t

1S
hes W

m
m

'I

S

t
uc

[
I

d

t]

d

m

0
d

:
b

ffice of the Attorney General
gt o
age

I

t

Icated

S
o
Cas .
— +— w
- ©S©S=L - -
DO Sn—=—Cc
O [ )
Soce 2<o
o= 3,5
= oo ee
OCim“cco= D
S oSO
TS o>
+— CSowWw S a
— [yl « ——
OO, Do
S oo o
- — DD
7rvpmeu..|.
7gpor0A
D00 .=
— o — (qe]
— H— DT
OO — O ==
So=c =
;wamomOh
nh—= ==
SRS
wm S s o
S5 mum“e
=
Aonek O
cTVPEDo" o
o O = =

IVISION

Br

e and Hour
ecision.

'

at
the
i

e
nte

t
of
I

I

IS

e

|
ISSUE PRESENTED

€
0



Ison, Fastiff & Tichy

les. Mekde

t

Lit

|
ﬁ-
Xndent

b
a
ep
lar
the

es Th
abov
Y
d

¢

d
te
d

S
th
connecte

oach

Vv

f

eye'

i\dﬁ%
ed
ka

0
tel
0y

IS

ni

e

te

n
e's reﬁu
erm |

!
%

;
;

S

i

g

€Cco
to
rr
S0
St
I
€
t

e
0y

the first

es en
In

an em
p

U
|
ar rate

d
e

3

i

i

loye

S 0fr matersl%ilﬁ
aI%
requ

iy

wﬁma

week

nem

[
wor

nin

C
fl

§23.10.145 provides:

10t ac
" EUT

i
S
re

u
WO

Act Ex
r?SU’.
dI
el
4)

J

n

n
a
Y

m

jve lanquage in
Ined te d I

T e

xe
C

.
a tr|t
(? In

ARGUMENT
A

cand H

d
i

Jo &

o
Tucty
ﬂ,,lctu
ascC

er
|

%
a

he
0

E
0
e Correspon

E

t
{

msgiangarc(é71 Actu an%“tﬁ/e F?Q&Sigl?é’n

ttorney General
istrg
here1[
r
h

term,

{
et

y.

d

J

0060

i

o
(il.lear

e amoeqpt 0
I

€ dl€
d
d

23

ar rat
|

p

W

§

h
i

h
0

Later in the Wage and Hour Act,
&uoted S8
nodner
uPe%H[I
whi
With t
essent
rate



I
o

[

)
oL

bE 5 106"
er It.

T

f

t
g

a

[€
i

stiff S; Tichy
Attorney General
Q977

At

§

f

1

@%er

e
e

e

|
[
|

ffice
a
)

t

e
d

§

Se——s, SO

- = <
B S g o> -
—G nnah..l.a.m_ncne
== — v O

"16,



eer. Mendeesox, Fastiff & Tichy

Litt

in

e Attorney General
977
wor

4

fafl%e%?ng%s
Bterg er 30,
e
Section 778.109 states:

|

e
d

5



r. Me

Ison, Fastiff 8. Tichy

“©

S

D

[

D

(&)

=

D

[

— I~

S~

— o

Aﬂa1_
S
DYV -
[qo @)

=—m
<C

—— -
o=
o
» &
Ov@OL

= — b )

oo

t
e
d

§

+— (O

(qe] — QD fa DY =
o PO SH=E o «©
Vlnaa ] O — VIAmtI um —0 .
wn Oln_ —
C— T LTS »n OSSO DL = » >
S0 REETE o 05 oczw S2-—cc S cowox=Ego
c o= = =T T O LlBLOT S Su=—_w
=0 O=—vwe Ev=EO0s oc=c>D ~So —=ocoo=c
o> DBCCOSELT® == =m0 cS—c
N DO thOh nha eShedsner —
S=og= OMWW..Ip..I. P, = a— Soao—> SS o=@
DL —Oar— — OCc—— — ST == msu0p||0r
S oo = oE—— i =>O0gq,= - eamanp|0 po =
oO=wvao=> oo®o o= ocEL o =T cE o=,
pwen,\[ucpl.vn mn =g, NT=—0wvw T P wrar]
m D n_IS - o — keae Ome aoepmr N
o oEcC oS TSP O G .“mhkml.v..laaheu
v o=—Eo G &= o<t = © o =D ooParh

== —= 2o S
= —_—n

3
erae o+ — a—
MHe D N = X O—gpy— = g S+ i A
L2 p.nrymﬁmem o—N=C S ox=2L "wo
eeWt aa — 2= DO O— D= o —_——— D eaW . [« B
= Oy pogEe ...IW:WOWvI = Swrenchte..l a, >
- [« b — 1 ——— _ B
B T e Pt LT oyt B Tl =S NP= U =y
— - — — — [« b) D [qe] [qo N amifq o — +— O—
B2 L oS =T 2 LnLE—c L= —==20o <2
DB —oPs5—S PO —vuvr—— L=SESS S nE
S0 c==_2>2o5° & S —aocc— oV = oT o
= =33t e T e e e T L b el S
w — S PLocc—2=_ = «I=— == o
.Im oo atmhnuepﬁatprhﬂbh DLDSsoO(T = tantu
b= LTS SO0, e cvD =
o= ocomo== o= oo = s a s rma e



kAttorney General
Yo77

f W '$- I”m
tif ichy

i

o

=
R %) >
I<E)
= E o= Z S o @ =
ot = (<3} D
o w DD o a—_—
{ el LD e = < - > »
_= DO—— T H— g aa— — NS0 w» SO " mo— o o
— rkCSthDhrTSO A DLO—C HDLOOT—OT i cC_r— LS SO o>
pVIIaEXOI +— mecaa[bﬂ.o - "5 %teweaee —_—
N any o] [ e Sy — N~ r— g
o Lo—0 =0 2 = > S RO 0. - O oL wrn ey <5
LSS SO o OS5 =0 s D Too SO ==, c T D
—— O —COoO=POTO > - gO = SO g 90 ——~ =SESSK ST wvn=o
= D= o=0 = ALPLco—TTSD= I oo = O=wn= S—o
TS, = =X Tc= - = IO C D= ST D So—
—vw =2 2L =20 opnIS—OoSwv T O —SogE=S3Se
SOD> SEC—DVn=—DS=O0oD S 2SS SE2EcocS —Sco
V..IV,M COS S > Lemw DLARO=BLSO0S 2T v g Sl
QO = =T < LT dI=>0 o = o —_ — =
S >woc = = O’ @ Qmc P P == Fun
S CNO— = TO=ST p Y  — Lo—FA—THDPTwm NT — pHO= o
TS DL+ — O dor—ap +—2 - SLOs S =CSa— COc
= O =0Ogw v A — == O— (o — DL O DO ——
— (<5 < = — O _ @ o o  —

SOoc oo SE T Ec oo o = o= ey L
LO== > a—_2 = —_—OS =2 o© TS TS>S oS>sSo
S O Go=SnOcoauSinhT O O I~ S oT—=—=0E2

eneS_LJnad kkhnCOCna.J|k ) O uxo oS TSan.
O =2 —SE 5B SCe—3O03S—_ S5 Bolo322E e
cooT—aocSoo2 Lo NN—0 POA Co o= D L2Ec o
COT P =0 vk S O = =< =AU O SO P O Es_=Scocosoo






erstat
ment %ad

i

[

int

7

19

ekAttorney General

iff & Tichy

i

1 n, Fast

e
<P} “—
D >uw o -
Ur—_ D — OO w
oPTCTo D© — @ L= —=CSOwm

S T <= SJDc .

A i oo SreeWtAa —
mehan_uke OO CoOoRC cc - »wPOoD Q—o
= S0 s o ogScoc m—eT O Qv o=

w —_—
CECEVES P SgoSm = o OxXTED 52282 .
— o >SsEc o ST, PCaollito Eoos oo
OO—nOO —cwnce - DY S TS on e ET0









r.Mendelson, Fastiff & Tichy

Harl

ntra
In the
r the

ge
amended."
ht;?ségé tr
i ey
08 under that

b

orpaP/h
i

ee.
ly
Ime
9n
ds
{
er
e Co
re
met

8,
com

0
b

I
ky

ensatl

:

)
arme
0
es&
wee

d
1

;
E

i

ct o
p

De
0

f
f

2
0
ing wo

o
ds
}]e

as

[

S

o

nd
at

ate

SIC
an
al
!
ctu

ekAttorney General
1077

i

OwnncC- aCcoOoLL—

iy
bili

o
Ca

IR
M
appli



e Attorney General
977

4

I

i
¢ 1

{
e
d

ff

:

t . CCH WH 227 056: BNA 345, US. D
%fa[%eor C%Crnp}ll\?nce I\/Iodr)n6ual i 399:345; U3, Deparment

;

“—
O puoTS

— =

@ ©TocO

e e

o TTHhS
0 quS L
e (47 —

bl D
m [ M) i Nu
h..lthne nnmC
— & Ohglo
eUtﬁTnt .IﬂaA
o ==
S = wn
SSes S-==s3

L=N=4, o
25 ,L,Poc LE=ZS
T — ng » T
s X< = —<C oo
Sameeam__wdlevl
_—
<o EES2, 55
1



C

stiff &

Ticuy

xdelsok, F a

M e

Littler,

even
erence
artment
{ to
y and

g¥ week

id for all
y

d
ol

{
D

;

f
SR

h
¢

a
d

8
iy

i

q
b

on
k

X

Sin
eter
las

A

Tﬁe
urs wo
%cl
undﬁer

i

b
0

time . would. be
Hr
hbe
t

o

ou
0ta

ere 0iu rShoa%
kweei< meth

wor

[
0
et

ts.

OO OV c+—

— o C— D
O _w» e o,

Sl
et

- — D

= t..nw.vwnampou
et wup
- o g,
==
Sﬂb.ltz
Ly CC . T
LY ST
=G COwcc
SRy
oVS

— («B)
o= csESo

torney General

At

DN =






LITTIL.LEE. MeNDELSON, FaSTIFF & TICHY

e of the Attorney General
rﬁ%rAé%?k%n
N

ak
a&
han

7

R

S 1
e supporte

l0
W

p
b

tion, an em
rom week to
gument cannot

%

C
C
al d

C S>— S\ —
En Sl o, E
O L = g
—won eeednv..l.oo
—a— = T T D
(<BY i< B) CoO OO
el e P o
= SO0 CEOoOO
— O Ig=o
e — — O St
oo - (&)
OS==wn c =
o S L oo
—_—— aeeStSO
| — 0 -
c PPRva =
TOSEST onSs

LT T SqsS w—S0—
oP=F5coLc0

ouloalce Lo

o< [ na..m —_—

_lﬁu.e D DLECTCOTwm
Ow‘un_.vdys..lr.vll. c =
DT GDR 2
S-S o—©

(qe] o —

DL O o

Do D = |w

o o o og

- - nh e m
—t O vop=, mEST
L S -= “—co nW

rsmbo (&)
- DO>=>S <o

= |-
SS°S5ecSsss
O NI LoNI=LP
ITNO =PI oqg,
NE= -— = o
CoTOIXNT < O

T O SEeER
anldnp |ﬁar..|.|
dOan —, O
o S E—o - wv
S > S5 Vo
oS _u= o =
S OO —w— D
(9o Q=-—Ccc+—=>=
— — thOII
S——gD —_ >
e
[ w [« b)
— o—0O -+
=+ O —Dgy—cs
unowee Ua— —
S (< B)
R3B3ES =Z3Bw
CS_o=o— =
O (ZeX<B) o
= SEwlcswa
D=2 =T
D — [ ) (407 Cel
e g e e e P
o COC—

1

<5} (<P}
= i =Ph
ISP o> =
== «© o o=5

L e a< @

rpV;ﬂv — —
ST == —2 .

D S CVEG =D
D Ccet —
c—DLDO—q > N s

O DS > —"w
© - L =S8 Soc
SooS—oooEQog
—o—0 o5 o=
DS L@ = o
Stos = S —— Ty
cE Eov=%, o

e asoes ST
A = =

+ + —d S
OB =—c—S—023
OEE o T oim o



C

er. Mendelson, Fastiff & Tichy

Littl

this matter,

rlslrﬁ?cglrmatlcgln whatsoever,

fact

ardin

me.

\%
CONCLUSION
uestio

0 Con

rﬁIé)ylesesWdoer[()g(rj]ding upon whether, and
4k

rat%%%%uilding

L g e
ot hiesafe
u
u

Attorney General
%lrls
ende
aska

he
i 49
ocal Cqun
it €. 6
ite A, ﬁ/\
uneau, A

B}



ii/7It OF ALASKA .

FISCAL NOTE 1Revision Date Original, 1983
1. REQUEST . FISCAL DETAIL
Bi 11/Resolution No. House Bill 223 Agency Affectedflbor
Title: "...Payment of overtime;..."1 Program Category Affected?rtcer rrotecclori”
Sponsor: Representative Bussell BRU, Program of Subprogram(s) Affecied:
Requestor: Judiciary . Labor Standards and Safety

EXPENDITURES/REVENUES: e (Thousands of Doll ars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES 1
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING 0 0 0 0 (Vi
CAPITAL
REVENUE
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY 1

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/A

IV. ANALYSIS: Attach a separate page for any”~Malysis

Prepared By: Robert J. Bacolas, Sr. Phone465-4870
Division: Labor Standards & Safety Date: April 4, 1

Approved by Commissioner: Jim Robison* Date:465-2700
Department: Labor
LEG:A:" IR ~

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budge- (for Legislature introduced bills)
Copy to Depart i?nt (for Governor introduced bills)

Copy to Sponsor
fonw +n DonnocC+n+ ¢ im i FFnmne+ c~~~ \



The Honorable Charlie Bussell

House of Representatives *
Chairman, House Judiciary Committee

Alaska State Legislature

Capitol, Room 124

Pouch V

Juneau, Alaska 99811

Dear Sir:

I would like to express my support for H.B. 223 which is now pending
in your committee. When the work schedules were set up with the
F.W.W. or Belo pay plan, there were no complaints and people were
happ”t to have employment. This 1is another case of some opportunist
trying to make a case out of something that was approved by

t employee. If the employee did not approve of the plan,
should have resigned.

Address: Roger Seibert
SRA Box 1735-1
Anchorage, AK 99507



April 26, 1983

The honorable Charlie Bussell

House of Representatives

Chairman, House Judiciary Committee
Alaska State Legislature

Capitol, Room 124

Pouch V

Juneau, AK 99811

Dear Sir:

I would like you to know that 1 support HB 223. " I feel
a law that we need.

Q®nroral VY

SRA Box 1153
Anchorage, AK 99502



TESTIMONY ON HB 223
Mr. Chairman, Members of the Committee, my name is
Larry Compton, President and Owner of Time Saver Grocery
INC., | have lived in Alaska since 1954 and may | add have

no connections with the Gas and Oil Industry. | regret that

| was unable to stay and testify in person. | have

nothing to gain by this passage of HB 223. However, | do feel
| have some thing to lose if it fails. | will lose faigh *

in a.system that has beenfair and equitable in my eyes for
30 years. A system that is supposed to deal fairly with
Employee and Employer alike. | only ask that you continue to
apply flint same fairness in the future by passing HR 223.
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LAW OFFICES OF

°‘”"(‘:?“CC°U%‘SKC]'°”> FAULKNER, BANFIELD, DOOGAN & HOLMES
“'Znity'M. met. - I* # Aprofessional corporation

fJILIK eRCZCU. 60L WEST TENTH STREET, SUITE 300
OA-'R(?WCC T. r/t\C.EC.T P,O,BOX ]Jm
poarEs s AT JUNEAU, ALASKA SBB02- 150
1.5 B.WCBB 607) 586-7210
jsmiif.cloucss EX:0BB-*S133%

c«too*rr.cooa

HERBERT UfAULKNCR 06M -IC70
rISANH M.COOCAN (1025*10773

March’ 4* 1983

"The Honorable John Cowdery
Representative * o le
Capital, Room 409

Juneau/ Alaska 99811

Re: " HB 223

Dear Representative Cowdery:

We represent the Alaska Wage Security Association,
Sections 3 :&
and -

formed association concerned about House Bill 223.
and 4 of HB 223 would retroactively eliminate civil
criminal liability of employers who illegally used a

fluctuating workweek plan to pay their employees
overtime “than they were entitled to be paid under
wage and hour law. This legislation would violate

F v .
ancnoraoc office

pcNAU TCKtUt NorTTH

Uso o:mu,»unc700

*“CKtB».oc.*UAI>uk ee»0>

tFrCn*?A-08e6

ICUtCOPM 8.<5SI

RAWSALL J. WCDDLT *
MICMACL A.BARCOTT
KaRCN L-RUSSfU.
LCC S.OULS*

RD £.BROW

THOTKT AHCKCOVER

RICHARD URACO
ROBIN O. WILCOX

LC

a newly

in

the Alaska

Constitution by denying the employees their existing contract

right to payment in accordance with the law.

The Association's members include employees who, if HB 223
passes in its present fprm, will lose the overtime compensation
they have already earned under the law. It also includes

individuals who simply believe that it is unjust

take away

what Alaskans have earned through their hard labors and to

excuse past violations of the law by mainly large,

non-Alaskan

companies. Among the members are former Senate President

Chancy Croft and former Commissioner of Labor Gil

Johnson.

Briefly, the law which the companies violated went into
effect' in January, 1979. The affected companies were given
notice before the law became effective, and the Wage and Hour
Division of the Department of Labor wrote to three of the
largest companies, Otis Engineering, Dresser Industries, .and
Dowell Division of Dow Chemical, informing them of the new

regulation concerning overtime. Nevertheless-

chose to igncre the law. Dresser was sued in October,

the companies

1979, by

the Department of Labor, and lost in both the Superior and

Supreme Courts.” Incredibly, only in November,

Dresser finally decide it should comply with the

did

—J-
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FACTUAL BACKGROUND

The flexible work week (hereafter FWW-L/ method of
computing overtime payment has been recognized as an acceptable
method of payment under the Federal Wage and Hour Act since 1968
29 C.F.R. 778.114 specifically allows the use of the fluctuating
work week payment method. This method 0f payment is particularly -
suited to resource development and service industries where there
is frequently a considerable amount of standby service time at .
remote locations and a variety in the number of hours of work
available from week to week. The plan generally provides employ-
ees greater certainty in planning -their financial budgets and
guarantees them a specific amount in their pay checks each pay
period thus easing the ups andrdowns in income which would result
from-a straight overtime pay plan method. This continuity of
income allows employees to reflect a more stable cash flow to
loan institutions when qualifying for home loans and the like and
also serves to reduce the likelihood of a potentially devastating
interruption of income to the employee. Without the PMV plan an
employee may find himself returning to work from a two week R&R at
a time when work is unexpectedly slack and then leaving on his "
next two week R&R when work picks up. Thus six weeks may pass

The r a\e accoun mg dlferences in the various plans
ge eferred o as gané ﬁ BELO pan s which

0 ect \ % ue tlon ralse erein. h PMW and
-3EL Ia Wil e referred to as FVV\N.



if his next two weeks on the job happen to coincide with an
increase in work hours.

Prior to 1978 the use of. the flexible work week method
of payment was legal under Alaska law. See AS 23.10.060; Attorney
General Opinion February 10, 1978." On December 8, 1978, the
Depa.rtment of Labor instituted a change by adopting a new regula-
tion, 8 AAC 15.100, which declared that these flexible work week
plans were no longer in compliance with the overtime provisions
of Alaska's wage and hour laws.

This change in the administrative regulations was
poorly publicized, with little if any ihput from Alaskan employers.
The primary industries affected by the new regulation are the oil
and gas support industries -with additional effect on mining and.
other industries. It .is estimated that, since this regulétion
was adopted i'fl 1978, possibly as many as 110 Alaska, businesses,
unaware that the long standing custom and practice in their
industry has been changed by administrative regulation, have
continued using the same flexible work week plan they had used
for years and, in doing so, may have incurred substantial liabil-
iy* ' -

In October, 1979, almost a year after the reqgulatory
change, Dresser Industries (the first company to be sued) was
named as a defendant in a suit filed by a former employee for
$4,000 in back wages. The case was opposed on constitutional

d



1981, the Alaska Supreme Court upheld the power — — oo
of Labor to promulgate regulations bn this subject. *The U.S.
Supreme Court later, declined to review the case. Dresser paid
the judgment and the case was closed. In November 1981, Dresser
was sued by another former employee who agreed to stay action on
his case awaiting a U,S. Supreme Court decision on whether to
review .the case. The case for this one individual'has since been
settled and dismissed. m o om

In December 1981, two years after the'regulatory change,*
Dresser was again sued, this time in a class action filed by a
third employee seeking back wages on behalf of all Dresser employ-
ees in an amount exceeding $15,000,000. At least three other
companies’,’ including FMC and Schlumbeger, have since been sued.
All of.these cases are in the preliminary stages, o trial dates
have been set at this time and none of the lawsuits have as yet
resulted in~a judgment against any of the defendant companies.

In addition to the financial liability created by the
flexible, work week prohibition, Alaska law provides for mandatory
liguidated damages which doubles any back wage o1 overtime ;ward
regardless of the good faith efforts on the part of the employer
to abide by the* wage and hour statutes-. AS*23.10.110; AAL, Inc.
V. Mussara, 602 P.2 1240 (Alaska 1979). Even if an employer
relies on the Department of Labor's 6#pinion or otherwise makes an
innoc.ent error in computation of. pay, the court has no choice but
to award double the amount of damages. The accumulated liability

$ 3



resulting from the 1978 administrative action coupled with Alaska's
double damage statute has resulted in a potential economic disaster
for many Alaskan employers.
11e e
PROPOSED REMEDY
A multitude of companies and organizations proposed

during the latter part of the 1981 legislative esession that the
PW adm inistrative prohibition be amended to include a good faith
exception and provide that any liability arising out of the regu-
latory prohibition be extinguished retroactively. A bill to
accomplish this, SB 886, was introduced in the Senate.

~ The bill, as proposed, would have the following effects.
The proposed regulation wil] have no effect on the two individuals
who have already brought suit and either received a final judgment
from which appeal cannot be taken or settled their case. As to
those people who have filed suit, either individually or on
behalf of a class of employees, and whose suit is still pending,
awaiting trial or on appeal, their cases would be dismissed
subject to the right of employees to recover expenses of litiga-
tion. Companies would be given a period of time to convert over
from the PMW pay systems and relieved of the massive potential
liability raised by the regulation. Past employees would not
receive a windfall gain,



QUESTIONS PRESENTED

1. Does the Alaska legislature have the power to
repeal the administrative requlation?

2. Does a retroactive repeal of the requlation con-
stitute an unconstitutional impairment, of the right to contract
by taking away vested contractual rights of employees?

Question 1 above has been directly addressed by the
Alaska courts. Under AS 44.62.320 (Legislative Annulment of Regu-
lations and Review), the legislature was granted the authority to
annul a regulation of an agency by concurrent resolution. In 1980
the Alaska Supreme Court in State v. A.L.I.V.E.f 606 P.2d 769
(Alaska 1980) held that the legislature could not annul a regulation
by concurrent resolution but did set out the proper procedure by
which the .legislature could annul a regulation. In the A.L.I.V.E.
case the Alaska Supreme Court indicated that by a vote of both
houses and passage of a new Act the legislature does have the power
to annul an agency regulation by following normal legislative
procedures. AS 01.10.090 requires that in order for the statute
annulling the regulation to have retrospective effect, it must
expressly declare in the statute that.it is intended to be retro-
spective. In addition, under AS 91.10.100 (Effect of Repeal or
Amendments), the legislature has been specifically granted the power
to annul a regulation, the only qualification being that if the
annulment is to be retroactive and is to affect any penalty or
liability incurred, it must expressly state that this is the
legislative intent. _ "



As to question i2 above, the argument that a retroactive
repeal or annulment of a regulation and the consequent exting-
uishing of liability on the part of employers for penalties, for—
feitures or back wages 1is an unconstitutional denial of due process
because it violates the fifth amendment prohibition against
impairment of contracts or Article 1, & 10 of the Constitution
has been raised numerous times"in the past in various cases and

has "over the years been resoundingly rejected by literally hundreds
S
of court decisions.

In 1947 the United States Cpngress faced a situation
similar to the problem now facing the Alaska legislature. The

United Stavtes Supreme Court in Anderson v. Mt. Clemens Pottery

July of 1946 and January of 1947, some 2,000 cases were FTiled in
Federal Court alone seeking back pay in excess of five billion
dollars. {.House Committee on the Judiciary Report No. 71, Feb. 25,
1947.)

In response to this situation, Congress passed"” the
Portal to Portal Act of 1947 which specifically extinguished any
claim arising out of the Fair Labor Standards statutes and relieved

employers from liability and punishment fx-om existing claims



whfether commenced prior to, or on or after the date of the Act.
The Act provided that unless an activity was covered by an"express
provision of a written or nonwritten contract between the employee
and his employer or was a custom or practice in effect at the

time of employment, any liability for existing or future claims

*

would be extinguished.

The report of the House Committee on the Judiciary
specifically addressed the constitutionality and .vested contract

right question in passing the Portal to Portal Act and noted

that:

Claims for minimum wages, overtime comp—
ensation, liquidated damages and penal —
ties are not vested property rights
within the protection of the Fifth
Amendment. They are purely statutory
rights which may be withdrawn by the

¢ Congress at any time before they have
ripened into a final judgment from which
appeal cannot be taken. (citations
"omitted). -

In the years following passage of the Portal to Portal Act
the constitutionality of the retroactive grant of immunity from
liability has been challenged many times 1in many courts. It has
been upheld consistently.

In Seese v. Bethlehem Steel Co., 168 F.2d 58 (4th Cir.
1948) the court noted at page.61 that the constitutionality of the
Portal to Portal Act was beyond question:

Its constitutionality has been upheld

by the circuit court of appeals of
the sixth circuit . . . and by more

# 1



than 100 decisions of federal district
courts* and state courts to which our
attention has been called. We list
below those available in the federal
supplement which we. had opportunity

to read.

The plaintiffs in Seese argued that the statute violated
the constitution because:

J
they deprived plaintiffs of vested
rights under existing contracts in vio—
lation of the due process clause of the
fifth amendment.

The court®s response to this contention was clear:

We think that both contentions are
entirely without merit.

9- * *

The question raised under the fifth
amendment is that the statute takes
property without due process 1in that
it strikes down vested rights under
—existing contracts. The answer is -
that even rights arising out of con—
tract cannot fetter congress in the
exercise of a power granted it by
the constitution, and that the rights
stricken down by the statute are not
rights arising out of contract at
all, but rights created by statute
as an incident of the statutory
regulation of commerce.

The court held that the Fair Labor Standards Act does not pro-—
vide payment for employees engaged in the commerce which Congress
sought to regulate but rather parovides a means by which wages may
be regulated. The Court stated that when it becomes apparent that

the instrument of regulation is about to be used in such a way as



injure the very commerce it is designed to help it is 1idle to say
that the legislature is without power to amend it in such a way as
to avoid the evil that is threatened.

The proposed bill before the Alaska legislature will not
strike down any right which is based on a contract, a custom or a
practice. What 1s sought to be taken away is purely a statutory e
right. This 1is clearly constitutional:

What was taken away was the right to

recover on claims of purely statutory

origin, claims given by statute not

as compensation for labor performed

but as a means of regulating wages and

hours of work in interstate commerce.

(Seese, supra, at p. 64, citations

ecomitted.]

By both 1logic and legal reasoning, since the legislature
may repeal- its own Act, it clearly has the right to take away
something which has no existence save by virtue of that Act.

Looked at in another way, the legislature 1is merely
validating contracts and agreements between employers and employees
which were only made invalid by reason of the regulation in effect

i
during a period of the employment contract. The legislature®s power
to validate prior contracts which were invalid by statute han been
upheld repeatedly by the U.S. Supreme Court. Westside Belt R Co.

v. Pittsburg Construction Co., 219 U.S. 92; McNair v. Knott, 302

U.S. 369.



The argument that the provisions of the Alaska regulation
prohibiting FWW must be read into the contract of employment and.
that the right to recover compensation in accordance with the terras
of the regulation becomes a part of the contract and accrues upon

the rendering of services provides no >asis for rendering a repeal-
[ 0 .
ing statute unconstitutional.

that act validates the real con-—
tract between the parties and merely
takes away a statutory remedy given
by the prior act. Even if the pro-—
visions of the Fair Labor Standards
Act be read into contracts of employ—
ment, so also must be read the con-—
stitutional power of congress to change
that act . . . not only are existing
laws read into contracts in order to
fix obligations as between the parties,
but the reservation of essential attri-
h*"tes of sovereign power is also read
into contracts as a postulate of the
legal order. (Seese, supra, at 65,
citations omitted.)

The Alaska Supreme Court has directly addressed this
issue and in Bidwell v. Sheele, 355 P.2d 584 (Alaska 1960) joined
the array of State, Federal and Supreme Court decisions upholding
the power of the legislature to retroactively extinguish statutory
rights.Dealing with the repeal of section 16-1-131, Alaska
Compiled Laws Annotated. 1949,which abolished the .requirement for
a bond in title dispute cases, the Court addressed the constitu-
tionality of the repeal in the Tface gf challenges based on both
the 14th Amendment of the U.S. Constitution and Section 7, Art. 1

of the Alaska Constitution. The Court noted that:

z In 1871 the SupremeCourt of the United
States ruled that a party cannot have any

/D



vested right in a remedy conferred by an
act of Congress to prevent Congress from
modifying it or adding new conditions to
its exercise, or from withdrawing the
remedy altogether.

The Portal to Portal Act does not stand alone as an

example of the constitutionality of legislative action extinguish®

ing prior liabilities. The question has been-argued and has been
upheld by a staggering majority of Courts in other areas as well.

In American Can Co. v. Davies, 559 P.2d898 (Or. 1977),
the Supreme Court of Oregon upheld the power of thepublic
utilities commissioner to change rates already set by a private
contract with the utility. The company contended that:

.Crown contends that the power of the
Commissioner to charge rates or other
conditions memorialized in a written
contract between a jublic utility and
one of its customer®™, constitutes an
impairment of the contract rights, and
as such is in violation of Aritcle 1,
8 10 of the United States Constitution.

The Court answered the argument first with legal authority:

We disagree. In Midland Co. v. K. C.
Power Co., 300 U.S. 109, 57 S.Ct. 345,
81 L.Ed. 540 (1937), the court raid:

[T]he State has power to
annul and supersede rates pre—
viously established by contract
between utilities and their
customers. It has power to
require service at nondiscrim-
inatory rates, to prohibit ser—
vice at rates too low to yield
the cost rightly attributable

; to it, and to require utilities
to publish their rates and to
adhere to them.



and second with common sense reasoning:

Furthermore, were such an argument
upheld, "then the whole public inter—
est in utility regulation would
become meaningless,.-since by making
separate contracts with all or any
of its individual customers, the
utility and the customer could
effectively bypass all or any.rele—
vant part of- the public utility
regulatory statutes and the regula-—
tions, governing the public- utility.

The same logical conclusion would flow from the argument
that the legislature is un;ble to alter contracts in the wage and
hour field.. Employer and employee would be free to bypass any
regulation by the simple expedient of making a contract about it. K
For that reason legislative enactments in this ax"-a are valid,
notwithstanding by their terms, they apply to and affect antecedent
contracts for the performance of services. 16A C.J.S. Constitutional
Law 8 349."-

VJhether plaintiffs have sought to argue that the legislature
is prohibited by the due process clause of the Constitution or by
Article 1, & 10 from interferring with vested rights of private
employment contracts, the result has always beenthe same. - No
matter how the obligations or rights are denominated, 1imposedor
insured with respect to wages and overtime compensation they
are:

subject to change or abrogation,
and are not subject to any of the
juridical principles applicable tc

1 contractual rights or statutory rights.

May v. General Motors Corp., 73 F. Supp.
878.



In Louisville and N.R. Co. v. Mottlev, 219 U.S. 467,
the court dealt with an act of Congress which retroactively
struck down a contract made 1in settlement®™ of a personal injury
case and upheld Congress®™ power. In Norman v. Baltimore and
0.R. Co., 294 U.S. 240 the U.S. Supreme Court noted that Congress

$
has the power to retroactively strike down gold .clauses in
private contracts and that" such power 1is not unconstitutional.
In National Car Loading Corp. v. Phoenix-El Paso Express, 176
S.W.2d 564, the Supreme Court of Texas dealt with the Interstate
Commerce Act, 49 U.S.C.A. &8 1001 et seq., which wiped out any
punishment or Iliability imposed upon freight forwarders who may
have violated existing ICC tariff regulations and upheld 1its
constitutionality in the face of identical arguments. In
McNair v. Knott, 302 U.S. 369 the United States Supreme Court
upheld the constitutionality of Congress®™ grant_of retroactive
validity to invalid pledges of securities by national banking
associations.

In Moss v. Hawaiian Dredging Co., 187 F.2d 442 (9th
Cir. 1951) the appellate court considered Public Law 393, popularly
known as the Overtime-on-Overtime Act. The Act provided in
substance that retroactive amendments would validate prior 1invalid
or illegal contracts which were only invalid or illegal by virtue
of wage and hour statutes. The argument was again made that such

c. retroactive enactment was void as it resulted in a deprivation



of property without due process of law in violation of the fifth.
amendment. The argument was again defeated. The plaintiffs
based their right to recover on the following familiar arguments:

1. These, they say, were vested rights,
contractual in nature. *

2. . . . became part and parcel of their
employment contracts, and hence immune
to retroactive legislation modifying
those provisions.

3. What 1is here sought, it is said, 1is
no windfall result of a surprise
decision *

The court resoundingly dealt with these arguments and again

reaffirmed that prior decisions:

, establish that if it may be said
that private rights, contractual 1in -
nature, arose from the overtime pro—
visions of the Fair Labor Standards
Act, yet the character and quality of
such rights are such that they must
yield to the sovereign power to regu-—
late commerce by legislation

The court finally concluded that:
eThere is nothing in law or in reason

which forbade congress to give valid-—
ity to these contracts retroactively,

VI,
CONCLUSION
The constitutionality of a retroactive invalidation of

a statutory right appears unassailable in light of the repeated

/Y



court opinions over the years. So long as the legislative action

«

does not interfere with a written contract between individuals
but deals purely with a statutory granted right, the fact that
that right is considered a part of an employment contract will
not affect the legislature®s power. The legislature has a con-
stitutional right to give and to tak; away what it has given and
that right is not affected even if what it has given has by law
become part of a contract. As stated by Chief Justice Hughes of
the U.S. Supreme Court in Norman v. Baltimore and 0. Ry. Co., 294
Uu.S. 240:

Parties cannot remove their trans-—

actions from the reach of dominant ..

constitutional power by making con—
tracts about them.

The propose!-7remedy 1is constitutional.



MEMO

TO: Rep. Walt Furnace, Chairman, Labor & Commerce Committee; Committee Members

ROM: Joe Brewer, Counsel, Judiciary Conm.

TOPIC: Supplementing testimony given today at L&C Com. Hearing
DATE: 5/18/ 7983

In my brief testimony this morning, | cited a case, "Thapman"™ and
sait it was from Illinois. I was in error. It was in California.

Attached, then, 1is a copy of the case of Chapman v. Farr, 132 Cal. App.
132 (June, 1982). Case involved an amendment to the state constitution (by
referendum) creating a certain exemption that applied retroactively and
prevented the appellant from being found liable for usury.

Thus, it was constitutional, not statutory, but in getting to that point,

the California court used language which probably is pertinent t, the
situation re: HB223. I have bracketed or underlined significant language

on the appropriate pages. Hopefully, this may answer some questions some
committee members had in mind.
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132 Cal.App.3d 1021

I>»» iMildred H. CHAPMAN, a Conservatee, by

Janette Eileen Chapman, her Conserva-
tor, Plaintiff, Cross-Defendant and Re-
spondent,

V.

Colleen M. FARR, et al., Defendants,
Cross-Complainants and
Respondents,

Dominic Frisonc, Larry Frisone and Giov-
anna Frisone, Defendants, Cross-De-
fendants and Appellants.

Civ. 48352.

Court of Appeal, First District,
Division 1

June 23, 1982.
Hearing Denied Sept. 15, 1982.

Appeal was taken from a judgment mm
the Superior Court, Santa Cruz County,
Christopher C. Cottle, J., finding that loan
was made at usurious rates. The Court of
Appeal, Goff, J., assigned, held that: (1)
amendment to constitutional section defin-
ing usury to exclude from its operation
"any loans made or arranged by any person
licensed as a real estate broker by the State
of California and secured in whole or in
part by liens on real properly" is retroactive
in its effect, and therefore loan made by
licensed real estate broker and secured by
real property was not usurious, and (2)
where loan transaction was structured by
licensed real estate broker as agent for his
parents, the transaction was "arranged" by
him and was therefore exempt from consti-
tutional section defining usury under
amendment.

Reversed.

1. Statutes c=»2G7(2)

Unconditional rejKjal of special remedi-
al statute without a savings clause stops all
pending actions where repeal finds them; if
final relief has not Itccn granted before the

* Assigned by (he Chairperson of the Judicial
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repeal goes into effect it cannot be granted
afterwards, even if a judgment has been
entered and the cause is pending on appeal.

2. Usury c=<7

Amendment to constitutional section
defining usury to exclude from its ope~at,on
"any loans made or arranged by any person
licensed as a real estate broker by the State
of California and secured in whole or in
part by liens on real property” is retroactive
in its effect, and therefore loan made by
licensed real estate broker and secured by
real property was not usurious. West’s
Ann.Const.Art. 15, § 1

3. Statutes <=>261

Questions of retroactivity only arise
when a law "takes effect" after the date
that a cause of action arose.

4. Usury <=>34

Where loan transaction was structured
by licensed real estate broKcr as agent for
his parents, the transaction was "arranged"
by him and was therefore exempt from
constitutional section defining usury under
amendment excluding from operation of
that section any loans made or arranged by
any person licensed ns real estate broker
and secured in whole or in part by liens on
real property. West's Ann.Const.Art. 15,

81

LaCroix & Schumb, by Michael J. Mtitle*
ucci, Sar, Jose, for defendants, cross-defend-
ants and appellants.

Perry E. Olsen, Watsonville, for defend-
ant, cross-complainant and respondent Farr.

Dawson, Manning & Rose by Richard M.
Manning. Scotts Valley, for plaintiff, cross-
defendant and rcs[>ondont Chapman,

jGOFF, Associate Justice.*

The trial court awarded damages, injunc-
tive and declaratory relief to plaintiffs and
cross-complainants against the Frisones, de-
fendants and cross-defendants, the appel-
lants herein. It did so on the theory that
the Frisones, through appellant Larry Fri-

Council
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sone, loaned cross-complainants (the Farrs)
&0.000 at usurious rates. Three months
after judgment was entered below, the Cal-
ifornia constitutional section defining usu-
ry* was amended by referendum to exclude
from its operation “any loans made or ar-
ranged by any person licensed as a real
estate broker by the State of California and
secured in whole or in part by liens on real
property "
The 'oan in question was secured by real
property, and the court made a finding that
Larry was a licensed real estate broker.

THeUeelgtvciSSnron this appeal is wheth-
er the constitutional amendment is retroac-
tive in its effect. We conclude that it is
and therefore reverse.

Urden v. Crawshaw M'-:tgagc & Invest-
ment Co. (1980) 1% Cal.App.3d 141, 167
Cal.Rptr. 62,1vpcars to us to state the rule
correctly: “The rule that statutes which
repeal or modify usury laws are to be given
retrospective effect to determine the scope
of liability with respect to transactions en-
tered into prior to such repeal or modifica-
tion is an application of the well-established
principle that no person nor the state has a
vested right in an unenforced statutory

;i penalty or forfeiture. I(De/iarlment of So-

cial Welfare v. Wingo (1946) 77 cal.App.2d
31G [175 P.2d 2G2].) That rule is equally
applicable to the instant case. The reme-
dies previously provided for with respect to
an allegedly usurious contract arc in the
nature of a penalty (PCNIINCI V. west
American Finance Co., supra, 30 cal.2d
[ICO] at pp. 170 -171 [74 P.2d 252]). and any
recovery pursuant to article XV must he
determined according to its present
text. ... [c] Any cause of action for usury
not reduced to judgment jus of November 6,
1979, is governed by the provisions of arti-
cle XV as it exists today, even if the loan al
issue was made before November 6, 1979.”
(Id., at pp. 145-140, 167 Cal.Rptr. 62.)

[1] Although this language mieK"t be\

read as cutting off retrospective application I on apical at the time of repeal.

of the amendment if the

Article XV, section 1

CHAPMAN v. FARR
183 CaLRptr. 806
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obtained judgment in the trial court, the
case law has consistently held to the con-
trary. As the court stated in Southern
Service co., Ltd. v. Los Angeles (1940 is
Cal.2d L 12, 97 P.2d 963:  Die uncorid.-
tional repeal of a special remedial statute
without a saving clause slops all pending

fidal relieT has no! been gramtcTbcfortTthe
repeal goes into effect it cannot I> granted
afterwards, even if a judgment has~bcen
entered arid the cause is pending on appeal.
The reviewing court must dispose of the
case under the law in force when iLs cTeci-
s~on is'renderedT” " "

[2] Most of the decisions applying this
rule deal with criminal Ia_ws, but as Justice
Tobriner noted in GOVerning Beard v. Mann
(1977) 18 Cal.Sd 819, 830, 135 Cal.Rptr. 526,
558 P.2d 1: "[T)he reach of this common
law rule has never been confined solely to
criminal or quasi-criminal matters.” (Fn.
omitted.) One of the cases cited in Mann
wius WoIf v. Pacific Southwest etc. Corp..
(1937) 10 Cal.2d 183, 74 P.2d 263, dealing
with usury.

Governing Board v. Mann, supra, 18
Cal.3d 819, 135 Cal.Rptr. 526, 558 P.2d I,
held that 1976 legislation barring govern-
mental entities from imposing sanctions on
persons convicted of possession of marijua-
na applied to proceedings lo dismiss a ten-
ured school teacher that began in 1971.
Southern Service Co., Ltd. v. Los Angeles,
supra, 15 Cal.2d 1, 97 IP.2d 963, held that
repeal of a statutory right to a refund of
illegally collected taxes cutHrnnrjHrncling
causes'oflietlon balsecl'tih~th~sTatulc. (1d.
al p. f2, 97 S.Ct. 963") ?.TuTOeT analogous
case is Younger v. Superior Court (1978) 21
Cal.3d 102, 110, 145 Cal.Rptr. 674. 577 P.2d
1014, holding that repeal of a statute autho-
rizing persons to petition for destruction of
the records of prior marijuana convictions
eliminated the remedy where the case was
The most

plaintiff has 1 recent decision applying this rule is South

2. Tins case appeared alter all Uriels in the case
at liar had been filed and it has not been cited
or discussed by the parties.

\*£
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(Coast Regional Com. v. Gordon (1978) 84
‘ Cal.App.3d 612, 148 Cal.Rptr. 775. The
court held that the South "Coast Regional
Commission could not collect attorney fees
in an action filed in 1973 since the attorney-
fee provision was eliminated in 1977, after
the original judgment, but before final ap-
/pellate review. The court synthesized the
case law as follows: "Without a saving
clause or statutory continuity, a party's
rights and remedies under a statute may be
enforced after repeal only where such
rights have vested prior to repeal. (People
v. One 1953 Buick (1962) 57 Cal.2d 358,
365-366 [19 Cal.Rptr. 488, 369 P.2d 16);
Estate of Taylor (1973) 33 Cal.App.3d 44,
49-50 [108 Cal.Rptr. 778).) A statutory
remedy docs not vest until final judgment,
since ' it has been held in a long line of
cases that the repeal of a statute creating a
penalty, running to cither an individual or
the state, at any time before final judg-
ment, extinguishes the right to recover the
penalty. The same rule applies to remedial
statutes unknown to the common law.'
(Lemon v. Los Angeles T. Ry. Co. (1940)

supra, 38 Cal.App.2d 659, 671 [102 P.2d
38711 ' “The justification for this rule is
that all statutory remedies are pursued
with lull realization that the Ix-gisIinCurc
may abolish the right to recover al~nny
lime.iri  (Governing Board v. Mann (1977)

supra, 18 Cnl.3d 819, 829 [135 Cal.Rptr. 526,
558 P.2d 1), quoting from Cullet v. Aliolo
(1930) 210 Cul. 65, 67-68 [290 P. 438].) Pat-
ently, the right to recover attorneys fees is
such a statutory right or remedy. (Code
Civ.Proc.. 8 1021.) [H] A judgment docs not
become final so long ns the action in which
it isentered remains landing {Pacific Gas <C
Elec. Co. v. Nakano (1939) 12 Cnl.2d 711,
714 [87 P.2d 700, 121 A.L.R. 417); Rich v
Siegel (1970) 7 Cal.App.3d 465, 469 (80 Cal.
Rptr. 665) ), and un action remains pending
until final determination on appeal. (Pacif-
ic Gas <GElec. Co. v. Nakano, supra; Estate
of Molcra -;1P72) 23 Cal.App.3d 993, 998 [100
Cal.Rptr. 696); In re Pine (1977) 66 Cal.
App.3d 593. 595 [136 Cal.Rptr. 71S); Code

3. The proposed findings nnd conclusions wore
inferential!} joined in by the Chapmans' coun-

183 CALIFORNIA REPORTER
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Civ.Proc., § 1049.) Even if we assume the
Supreme Court decision in South Coast Re-
gional Com. v. Gordon, supra, constituted a
final judgment—which it did not—the deci-
sion was filed 6 January 1977, subsequent
to the repeal of section 27428. Any statuto-
ry right the commission may have had to
apply for attorneys fees under the 1972 Act
never matured or vested prior to repeal."
(Id., at pp. 618-619, 148 Cal.Rptr. 775.)

These rules appear to insulate appellants
from liability in the instant case since the
usury law now exempts loans made or ar-
ranged by real estate brokers and secured
by a lien on real property.

IRespondents seek to avoid the retroactive
effect of the constitutional
with several argument

amendment

Respondents argue that there is no evi-
dence to support the trial court's finding
that Larry Frisone was a licensed real es-
tate broker. However, Larry Frisone testi-
fied that he had received a real estate
license. The record also reveals that the
Farrs' attorney presented Proposed Find-
ings of Fact which included a finding iden-
tical to that made by the trial court. This
is invited error,5 if error it was.

[3,4) Respondents also point out that
Article XVIII1, section 4 of the state Consti-
tution, which was added on November 3,
1970, provides that: “A proposed amend-
ment or revision shall be submitted to the
electors nnd if approved by a majority of
votes thereon takes effect the day after the
election unless the measure provides other-
wise, If provisions of 2 or more measures
approved at the same election conflict,
those of the measure receiving the highest
affirmative vole shall prevail." However,
this provision does not address the retroac-
tivity question. Questions of retroactivity
only arise when a law "takes effect" after
the date that a cause of action arose. (Sec.
eg., RoUinson v. Pediatric Affiliates Medi-
cal Group, Inc. (1979) 98 Cul.App.3d 907,
911 912, 159 Cal.Rptr. 791; Younger r. Su-

sel.
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133 Cal.App.3d 12
penor Court, supra, 21 Cal.3d 102, 109, 145
Cal.Rptr. 674, 577 P.2d 1014; Ordcn .
Crawshaw Mortgage & Investment Co., su-
pra, 109 Cal.App.3d 141, 144, 167 Cal.Rptr.
62.) Respondents also argue that Mr. Fri-
sone was not acting in the capacity of a real
estate broker in this case but rather as
trustee for his pension plan and trust
However, the trial court found, as respon-
dents strenuously argue elsewhere, thai. the
transaction was structured by Larry Fri-
sone as agent for his parents. (See discus-
sion, supra.) The transaction was "ar-
ranged" by him ar.d it was therefore ex-
empt under the amended constitutional lan-
guage.

Reversed.

ELKINGTON, P. J., and NEWSOM, J,,
concur.

133 Cal.App.3d 12
iStcven J. GOLDF1SHER, Petitioner and
Cross-Defendant,

V.

SUPERIOR COURT OF the State of
California, For the COUNTY OF
LOS ANGELES, Respondent,

SHAPIRO, LAUFER, POSELL & CLOSE,
a California Professional Corporation,
Mitchell S. Shapiro, an individual, Rich-
ard E. Posell, an individual, Richard H.
Close, an individual, Real Parties in In-
terest

Civ. 63871.

Court of Api>cal, Second District,
Division 2.
June 23, 1982.
Hearing Denied Aug. 1S, 1DS2

Present attorney for clients petitioned
for writ of mandamus lo mandate Superior

Cilrai, App, 183 CiLRpir. 609

Court to vacate its order overruling his
general demurrer to cross complaint of for-
mer attorney for clients filed against
present attorney and to enter a judgment
against former attorney. The Court of Ap-
peal, Roth, P. J., held that public policy
prohibited initiation by former attorney of
the action seeking equitable indemnification
from present attorney for any liability of
former attorney for negligent creation of
the situation which had engendered a pre-
liminary injunction action against clients
based on allegations that present attorney
could have successfully defended the re-
quest for preliminary injunction had he
been properly prepared, and that by reason
of lack of defense to the issuance of the
preliminary injunction and in other respects
as to management of the action the dam-
ages which clients suffered which they
claimed were caused by former attorney
were generated by the professional negli-
gence of present attorney in his manage-
ment of the action.

Petition granted.

Indemnity c=>13.1(2)

Public policy prohibited initiation by
former attorney of clients of action seeking
equitable indemnification from present at-
torney for clients for any liability of former
attorney for negligent handling of situation
which had engendered preliminary injunc-
tion action brought against clients based on
allegation that present attorney could have
successfully defended request for prelimi-
nary injunction had he been properly pre-
pared and alleging that by reason of lack of
defense to issuance o; the preliminary in-
junction and in other respects as to man-
agement of such action damages which
clients suffered which they claimed were
caused by former attorney were generated
by professional negligence of present attor-
ney in his management of the action.

Steven J. Goldfisher, Toluca Lake, for
petitioner and cross-defendant in pro per.

No appearance for respondent court.
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»KI*\nT>1E\NT OF

OFFICE OF THE COMMISSIONER

April 5, 1983

Honorable Charlie Bussell

*0. box n*
JUNEAU. ALASKA 99802

phone

"907J] 465 2720

Chairman,

Pouch V

Juneau, AK

Committee on Judiciary
House of Representatives
Alaska State Legislature

9981 1

Dear Representative Bussell:

In response xo your letter dated March 30, 1983, enclosed are copies
of the following documents pertaining to the December 9, 1978
amendments to the Department®s wage and hour regulations in 8 AAC 15.

Enclosure #1 Regulations as proposed on 8/21/78 including the
notice of proposed changes.

Enclosure 112: Affidavit of notice of adoption of proposed
regulation.

Enclosure 113: Affidavits of Publication from the Anchorage Daily
News, Southeast Alaska Empire, and Fairbanks Daily
News Miner.

Enclosure //4: Affidavit of oral hearing, and the hearing attendance
roster indicating that no one appeared to testify.

Enclosure #5: Proposed regulations as submitted to the Department.
of Law on 10/9/78 for final review and filing by
the Lt. Governor®s office.

Enclosure 116: Regulations as filed by the Lt. Governor and the
signed order of adoption.

Enclosure 17: Regulations in effect prior to the December 9, 1978

atnendments.



Honorable Charlie Bussell
April 5, 1933
Paye 2

These enclosures include copies of the correspondence between
the Departmentof Labor and Department of Law on these regulations.

If you have further questions concerning the promulgation of these
regulations, please let me know.

Si nee rely,

Jim Robison
f.ommi ssionor

Enelosures



HEARING - PROPOSED REGULATIONS X a ,

FRIDAY, SEPTEMBER 15, 1978

WILL YOU BE OFFERING
ORGANIZATION .. TESTIMONY
NAME ADDRESS REPRESENTED ORAL WRITTEN BOTH

/ o / V7 ppes?e </

f>sn- C/o"tc/



PERMANENT REGULATTION

DEPARTMENT OF LQJILo » DATE 11/22/7%

-BOfrmy comm issioir

1
REGULATION (SY %A AC Itf [AIGStO~ COZjeS £._ hOU [S )

%A AU .25,0ItC-™Q 70 r~pecc/eclLs

Register _ JaKU/Ar~» L1277
s.aqf»m} by Lliedionant ‘jovoi noi: (or de.sionee)

jon
10N BFT.-00 1.V 8 s
lon sent Jo ['ookPublishing. 00INpany ... £ &
lon sent lo A'iot  RrMjulil”i.n P> vidw('ontiijitt.ee

ATTACHMENTS (in omlLm):
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William E. Spear November 8, 1978
Deputy Commissioner mt rjo
Alaska Department of Labor
HItPHONE NO
FROM ]
Avrum M. Gross Regulations re Alaska
Attorney General wages & hours (8 AAC 15)

Our File: J-99-095-78
By:
Arthur H. Peterson
Assistant Attorney General
and Regulations Attorney

We have reviewed these regulations 1in accordance with AS 44.-
62.060, and approve them for filing by the lieutenant governor.
A duplicate original of this memorandum is being furnished the

lieutenant governor, along with your regulations and related
documents.

Under AS 44.62.125(b)(6), a few, very minor corrections have
been made 1in this material, as shown on the attached copy.

AHP :md

cc: Ronald W. Lorensen
Assistant Attorney General



ORDER REPEALING AND ADOPTING REGULATIONS
0? THE DEPARTMENT OF LABOR

The attached twelve (12) pages of regulations,
dealing with 8 AAC 15} Alaska Wages and Hours, are hereby
adopted and certified to be correct copies of the regulations
which the Department of Labor repeals and adopts, under
authority verted by AS 23-10.085 and after compliance with
the Administrative Procedure Act (AS *14.62), specifically
including notice under AS 44.62.190 and 44.62.200 and
opportunity for public comment under AS 44.62.210.

This order takes effect on the 30th day after it
has been filed by the Lieutenant Governor as provided 1in
AS 44.62.180.

Designee to
I, Avrum M. Gross, , Lieutenant Governor for the
State of Alaska, certify that on November 9 , 197.8
at 10\2D c..m., I filed the attached regulations according
to the provisions of AS 44.62.040 - 44.62.120.
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Lieutenant Governor®"s Designee
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STATE OF A LASKA
LiKurr.N'ANr r.ovnnNOR
juni:au

CERTIFICATE

I, LOWELL THOMAS, JR., LIEUTENANT GOVERNOR OF THE

STATE OF ALASKA, as authorized by AS 14.19.050 designate
Avrum M. Gross, Attorney General, as temporary custodian of
the state seal and as lhe officer to perform the authenticating
functions of the lieutenant: governor during such time as |
succeed to the office of governor, act as governor, am
absent from the state, or am otherwise unavailable at the
state capital. 'o perform these functions.

fn ihe .ibsi.neo of Al lornoy General. Gross, £ designate
Rill Allen, G. s ssioner of Administration, to ner.fonn the
functions slated above.

In i)ie absence of O*inmi ssi.onor Allen, T designate
Donald Harris, Commissioner of Transportation and Public

Facilities, to oerform Ilie fund ions stated above.
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