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1 A z r o r n e y  G e n e r a l  and the d e f e n d a n t  A l a s k a  Board of R e g i s­

tra t i o n  for A rc h it e ct s,  P r o f e s s i o n a l  Engineers, and L a n d  

S u r v e y o r s  ha v e d e te rm i n e d  to se ek  a l eg i sl at i ve  r e s o l u t i o n  

of the i s s u e s  rais ed by the complaint.

L e g i s l a t i o n  is b e i n g  p r e p a r e d  which, on b e h a l f  

of the d e f e n d a n t  Board, w i l l  be i n t r o d u c e d  in the v e r y  ne ar 

f u tu r e for e n a c t m e n t  dur ing the c u r r e n t  session of the state 

l eg i s l a t u r e .  The l e g is l at io n  wi ll  be de s i gn e d s p e c i f i c a l l y  

tc a p p ro ve  and i mp l em en t the p r o v i s i o n s  of the " c om p e t i t i v e  

b i d di ng "  ru l e  c h al le n g e d  in the c o m p l a i n t  herein. E n a c t m e n t  

of such l e g i s l a t i o n  woul d c o n c l u s i v e l y  immunize the B o a rd 's  

a c t i o n s  f r o m  a n t i t r u s t  liability by virtue  of the "state 

acti o n"  d o c t r i n e  and the p r i n c i p l e s  e s t a b l i s h e d  p u r s u a n t  to 

t h a t  d o c t r i n e  by C a l i f o r n i a  Retail L i q uo r  D e a l e r s 

A s s o c i a t i o n  v. Mid- C al  A l u m i n u m , Inc., 445 U.S. 97 (3980), 

ar.d w ou l d th us  resolve  the c o nt r o v e r s y  b e t w e en  the p a r t i e s  

ar.d make c o n t i n u a t i o n  of this case point less.

A cc o rd i n g l y ,  in orde r to c o n s e r v e  the r e s o u r c e s  of 

t h e  p a r t i e s  and the Court, the Board as ked the D e p a r t m e n t  of 

J u s t i c e  to join in a reques t that the Cour t stay p r o c e e d i n g s  

so as to p e r m i t  the current session of the legi s la t ur e 

to  act u p o n  the pr op o se d  legislation. The D e p a r t m e n t  

r e f u s e d  this request, however, so tha t the Boa rd  n ow  has 

f il e d the p r e s e n t  Motion.

'I
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2 T h e  limi te d stay of p r o c e e d i n g s  that the B oa r d

2 seeks w o u l d  n o t  u n d u l y  p r e j u d i c e  the i n t e r es ts  of the

3 D e p a r t m e n t  a n d  w o u l d  p r o v i d e  an o p p o r t u n i t y  to r e so l ve  the

4  ’ c u r r e n t  d i s p u t e  w i t h o u t  the b u r d e n s  a t t e n d i n g  d i s c o v e r y  and

5 trial. If the c u r r e n t  session of the l e g is la t ur e  doe s not

0 e n a c t  the p r o p o s e d  le gislati on , the B o a r d  w o u l d  be p r e p a r e d

7 to h a v e  the ca se  t r i e d  on an e x p e d i t e d  basis.

8

g II. BACKGROUND: THE S T A T E - A C T I O N  DEF EN S E

10  • T h e  c o m p l a i n t  filed by the D e p a r t m e n t  of Jus t ic e

H  in t h i s  case c h a l l e n g e s  as u n l a w f u l  un de r  Se ction 1 of the

1 2  S h e r m a n  Act, 15 U.S.C. § 1, a rule e n a ct e d by the d e f e n d a n t

13  B o a r d  —  Rul e 36.230(b) —  w h i c h  p r o h i b i t s  c o mp e t i t i v e

14  b i d d i n g  by a r ch i te ct s , engineers, and surveyors. One of the

1 5  key issues in the ca se  is w h e t h e r  the re gula t io n  is imm un e

16 fro m a n t i t r u s t  att ac k by v i rt ue  of the "state action"

1 7  d o c t r i n e  e s t a b l i s h e d  by P arker v. B r o w n , 317 U.S. 341

18 (1943), and s u b s e q u e n t  cases.

19  In the M i d - C al A l u m i n u m  dec ision, s u p r a , the

20 S u p r e m e  C o u r t  set o u t  the ba s ic  r e q u i r e m e n t s  for a s tate-

2 1  a c t i o n  d e f e n s e  to be  s u c c e s s f u l l y  invoked:

22 " [There are] two s t an da rds for ant it r us t  
i mm u n i t y  u n d e r  Parker v. B r o w n . First, the

23 cha ll e ng ed  r e s t r a i n t  m u s t  be 'one cl e ar l y a r t i­
cul a t e d  and a f f i r m a t i v e l y  e x p r e s se d as state

24 policy': second, the policy m u s t  le 'actively 
supervised' b y  the State itself."

25

26

27

28

445 U.S. at 105, q u o t i n g  from. City of L a fayett e v. L o u i s i a n a  

P o w e r  £  Li g ht  C o . , 435 U.S. 389, 410 (1978) (opinion of 

J u s t i c e  B r e n n a n ) .
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The B o a r d ' s  p o s i t i o n  is that i n a s m u c h  as it has

a u t h o r i t a t i v e l y  acted for the State in the fashion sp e ci f ie d

by the Court, in M i d - C a l , the st an dards q u o t e d  above have

been s a t i s f i e d  and Rul e 36.230(b) is e x e mp t  from a n t i t r u s t  

2 /
s c r u t i n y . —  T he  D e p a r t m e n t  of Justice, by contrast,

b e l i e v e s  action by the B o a r d  is i n s u f f i c i e n t  to sa t is f y the 

s t a n d a r d s  of M i d - C a l ; a c c o r d i n g  to the D e partme nt , those 

s t a n d a r d s  can b e  met o n l y  if the state le gi sl a tu re  s p e c i­

fically au th o r i z e s  or e s t a b l i s h e s  a n o n c o m p e t i t i v e  regime.

III.  T H E  STATE A T T O R N E Y  G E N E R A L ' S  PROP OS A L

In r e v i e w i n g  this matter, the ne w  A tt o r n e y  Ge ne r al

of the State of  A laska  has c o n c l u de d  th a t the mo s t s t r a i g h t­

forward and e f f i c i e n t  w a y  of re so l vi n g the c o nt r ov e rs y  

b e t w e e n  the B o a r d  and the D e p a r t m e n t  w o u l d  be for the state 

l eg is la tu r e to enact l e g i s l a t i o n  s p e c i f i c a l l y  m e e ti n g the 

Mi d- C al  req uirements. A l t h o u g h  the B oa rd  co nt in u es  to 

b e l ie ve  that su ch  l e g i s l a t i o n  is by no m e a n s  n e c e s s a r y  to 

s atisfy M i d - C a l , it a g re e s that such l eg is l at i on  w o u l d  

c o nc l u s i v e l y  r e s o lv e  t he  contro ve rsy, sir.ce even un de r the 

D e p a r t m e n t ' s  v i e w  of P a rk e r and Mid-Cal it w ou ld  defin-  

i ^vely e s t a b li sh  a v a l i d  st at e -a c ti on  defense and thus 

w o u l d  e l i m i n a t e  any c o n c e i v a b l e  bas is  for the c u rr en t  suit. 

Ac cordin gl y,  in the i n t e r e st s  of e x p e d i t i n g  r e s o l u t i o n  of 

the c o n t r o v e r s y  and e l i m i n a t i n g  the need for p r o l o n g e d

2/ The Board also a s s e r t s  several o t h e r  def e n se s to the 
complaint.
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li tigat io n,  l eg is l a t i o n  of the sort d e s c r i b e d  above w i l l  be 

i n t r o d u c e d  on b e h a l f  of the Bo ar d in the v e r y  near future.

IV. BASIS FOR T HE  B O A R D ' S  M O T I O N  
TO  S U S P E N D  P R O C E E D I N G S

C o m p a r e d  to m o s t  a nt i tr us t  cases, this l it i ga t io n 

is not e s p e c i a l l y  complex as a fa ct u a l matter. S t i p u l a t i o n s  

of fact could be ut i li ze d  to provid e at least m o s t  of the 

r ecord u p o n  w h i c h  the legal issues i n v o l v e d  wo u ld  be decided.

Nonetheless, s u b st a nt i al  time and ef fo r t  by b o t h  

parties, and by  the Court, w o ul d  be r e q u i r e d  to litigate the 

matter. A g r e ei n g on a co m pl e te  set of s t i p u l a t i o n s  of fact 

w ou l d n o t  be a simple matter, and some d i s c ov er y  i ne v it a bl y  

w o u l d  be  sought. The D ep ar t m e n t  of J u s t ic e has in fact 

already served on the Boa rd  a set of i n t e r r o g a t o r i e s  and a 

re qu es t for p r o d u c t i o n  of documents, p u r s u a n t  to Rules 26 

and 34 of the Federal Rules of Civil Procedure; r e s p o ns es  to 

those d i s c o v e r y  requests are c u r r e n tl y due on Ja nu ar y  31,

1983.

In an effort to avoid p o t e n t i a l l y  u n n e c e s s a r y  

d i s c o v e r y  and ot he r pr e -t r ia l  p r e p a r a t i o n  that si m il ar l y may 

prvve un n ec e s s a r y ,  the Bo ard asked the D e p a r t m e n t  of Ju st ice 

to join in request in g that the C ou rt o r de r  p r o c e e d i n g s  

stayed p e n d in g  the outcome of the l e gi s la t iv e e f f o rt  d e s c r i b e d  

above. The B o a r d  informed the D e p a r t m e n t  that the ou tc o m e
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2 of t h a t  e f f o r t  a l m o s t  c e r t a i n l y  w o u l d  b e  k n o w n  by M a y  or

2  J une , s i n c e  s e s s i o n s  of  th e s t a t e  l e g i s l a t u r e  h i s t o r i c a l l y

3  h a v e  e n d e d  no  l a t e r  t h a n  t h a t  t i m e  o f  ye ar . T h e  D e p a r t m e n t

4  r e p l i e d ,  h o w e v e r ,  that it w o u l d  n o t  a g r e e  to s u c h  a s t a y  and

5  t h a t  it i n t e n d e d  to m o v e  for an o r d e r  r e q u i r i n g  c o m p l i a n c e  

g w i t h  its c u r r e n t l y  o u t s t a n d i n g  d i s c o v e r y  r e q u e s t s .

7 The  B o a r d  is t h u s  in a d i f f i c u l t  p o s i t i o n .  It

0  d o e s  n ot  w a n t  to  be in v i o l a t i o n  o f i t s  o b l i g a t i o n s  u n d e r  

9 the F e d e r a l  Ru l e s ,  yet it b e l i e v e s  t h a t  a l i m i t e d  s t a y  of 

2 0  p r o c e e d i n g s  of t h e  sort o u t l i n e d  a b o v e  m a k e s  g r e a t  s e n s e  and 

2 2  o f f e r s  the  b e s t  r ou te  to  an e f f i c i e n t  r e s o l u t i o n  of the

2 2  case. A c c o r d i n g l y ,  the B o a r d  ha s m o v e d  f o r  an o r d e r  d i r e c t i n g

2 3  t h a t  p r o c e e d i n g s  h er e i n  be s u s p e n d e d  u n t i l  M a y  31, 1933, for

2 4  p u r p o s e s  o f  p u r s u i n g  a l e g i s l a t i v e  r e s o l u t i o n  of t h i s

2 5  m a t t e r .  T h e  p r o p o s e d  o r d e r  s u b m i t t e d  by  th e B o a r d  a l s o

26 p r o v i d e s  t h a t  p r o c e e d i n g s  m a y  be r e s u m e d  at an e a r l i e r  d a t e

2 7  if t h e  c u r r e n t  s e s s i o n  of  the A l a s k a  l e g i s l a t u r e  e n a c t s  or

2 8  r e j e c t s  t he  p r o p o s e d  l e g i s l a t i o n  or  e n d s  b e f o r e  M a y  31.

2 9  If its  p r o p o s e d  l e g i s l a t i v e  s o l u t i o n  is u n s u c c e s s f u l ,

2 0  the B o a r d  is f u l l y  p r e p a r e d  to p u r s u e  t h i s  l i t i g a t i o n  —  and

2 1  to r e s p o n d  to a l l  d i s c o v e r y  r e q u e s t s  -- u n d e r  an •,e x p e d i t e d

3 /
2 2  s c h e d u l e .  —  In this w a y  the i n t e r e s t  o f  the D e p a r t m e n t

2  3 _________________________

2 4  3V S h o u l d  the C o u r t  d e n y  the B o a r d ' s  M o t i o n ,  the B o a r d  w i l l  
u n d e r t a k e  to r e s p o n d  to the D e p a r t m e n t ' s  o u t s t a n d i n g  d i s c o v e r y

2 5  r e q u e s t s  by  w h a t e v e r  d a t e  the C o u r t  m a y  d i r e c t  (the B o a r d
!i s u g g e s t s  f i f t e e n  days a f t e r  th e C o u r t ' s  o r d e r ) ,  an d w i l l  of

2 6  c o u r s e  o t h e r w i s e  c o o p e r a t e  in m o v i n g  t h e  l i t i g a t i o n  f or wa rd,

28
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ir. a v o i d i n g  u n n e c e s s a r i l y  lengthy p r o c e e d i n g s  can be s a t i s­

fied. G i ve n  th is  w i l li ng n es s , the B o ar d b e l i e v e s  that there 

is no p u r p o s e  to be served in e n g a g i n g  in the not i n s u b­

stan t i a l  b u r de n  of d i s c o v e r y  and p r e t r i a l  p r e p a r a t i o n  at the 

v e r y  t i m e  that ef fo r t s aie be in g ma a e to ze so l v e the c o n t r o­

ve r s y  in a w ay  t h a t  w o u l d  mak e th is  case t o ta l ly  un n ec essary.

V. C O NC LU S IO N  

For t h e s e  reasons, the d e f e n d a n t  Bo ard r e s p e c t -  

.fully r e q u e s t s  th at  the Court g r an t the Eoar d' s  M o t i o n  to
j

St a y Pr oceedi ng s.

DATED:
J a n u a r y  28, 1983

R e s p e c t f u l l y  submitted,

 AX _____
R bbert H. Loef
A l a n  K. Pa lmer
M O R R I S O N  & F O E R S TE R
1920 N Street, N.W.
Wash i ng to n , D.C. 20036
(202) 887-1L00

N o r m a n  C. G o r s uc h 
A t t o r n e y  Gen er al

Ma rk  E. A s hb ur n  
A s s i s t a n t  A t t o r n e y  General  
State of Al aska 
1031 V?est F ou r th  A v en ue  
Su ite 200
Anchorage, A l a s k a  99501 
(907) 276-3550

Of Counsel:
B a rb a ra  A. Reeves 
M O R R I S O N  & F O E R S T E R  
601 West Fifth  S t re et  
Los Angeles, C a l i f o r n i a  
90017
(213) 626-3800

Coun s el  for D e f e nd a nt  
A l a s k a  Board of R e g i s t r a t i o n  

for Ar chitects, Engineers, 
and Land Su rvey or s
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U N I T E D  S TATES D I S T R I C T  C O U R T  
D I S T R I C T  OF A L A S K A

U N I T E D  S T A T E S  O F  A M E R I C A C i v i l  No. A 8 2 - 4 2 3  C I V

P l a i n t i f f Filed: 10/1 2/ 82

v

A L A S K A  B O A R D  OF R E G I S T R A T I O N  
F O R  A R C HI T EC TS ,  P R O F E S S I O N A L  
ENG INEERS,  AND  L A N D  SU R VEYOR S

D e f e n d a n t .
O R D E R

For g o o d  cause shown:

1. It is h e r e b y  O R D E R E D  that all p r o c e e d i n g s  in 

this a c t i o n  shall be  stayed un t il  May 31, 1983.

2. It is further O R D E R E D  that e it h er  p a r t y  may at 

any time p r i o r  to M a y  31, 1983, mo v e for lifting of this 

stay and for r e s u m p t i o n  of p r o c e e d i n g s  h e r e i n  on the gr ounds 

that (a) the c u r r e n t  se ssion of the Al aska le gi sl a tu r e has 

ended, or (b) the A l a s k a  l e g i sl a tu r e has e n a c t e d  or re jected 

l eg i sl a t i o n  a p p r o v i n g  and i m p l e m e n t i n g  the p r o v i s i o n s  of 

Rule 36.230(b) of the d e f e n d a n t  B oa rd  of R e g i s t r a t i o n  for 

A r ch i te c ts ,  P r o f e s s i o n a l  Eng ineers, and Land Surveyors.

D a te d  this day of 1983.

U n i t e d  States D i s t r i c t  Judge
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ichaei R. Spaan 
.S. A t t o r n e y
ederal Bu i ld i ng  and U n i t e d  
oom C-2 52, Mail Box 9 
01 C S t r e e t
nc horage, A l a s k a  99513

States C o ur t ho us e

dward D. E l i a s b e r g ,  Jr. 
a.rk R. Davis 
arolyn L. Davis
nited S tates D e p a r t m e n t  of J u s t i c e  
Otn & P e n n s y l v a n i a  Ave., N.W. 
ashincton, D. C. 20530 
elephone: (202) 633- 2502
tt or n ev s for Pl a in t if f

U N I T E D  STATES DISTRICT COUPT 
FOR THE DIS T RI C T OF A L A S K A

NITED S T A T E S  OF A M E R I C A ,

P l a i n t i f f ,

v.

LASKA B O A R D  OF R E G I S T R A T I O N  
OR A R C H I T E C T S ,  ENGINEERS,
ND L A N D  SURVEYORS,

D e f e n d a n t s .

Civil No. A 8 2 - 4 2 3 - C I V

M E M O R A N D U M  OF THE U N I T E D  
STATES IN O P P O S I T I O N  TO 
D E F E N D A N T ' S  MO TI ON  T O  STAY

I

I N T R O D U C T I O N

T h i s  m e m o r a n d u m  is filed in op p os i ti on  to the m ot i on  of 

ef endant Alaska Board of R e g i s t r a t i o n  for Ar ch itects,  

ng ineers, and Land S u r v e y o r s  (■Board") da ted J a n u a r y  28, 1983 

o stay all p r o c e e d i n g s  in this case.
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Form  OBD -183  
12-8-76 D O .'

T h r e e  n or th s  after this case was filed and s h o r t l y  befo re 

its d i s c o v e r y  c o m m i t m e n t s  were due, fenaant, a s ta te  licensing 

b oa rd  co n si s t i n g  e n t i r e l y  of p r a c t i t i o n e r s ,  has ma d e a last 

m i n u t e  request to st a y all p r o c e e d i n g s  in this case. A c c o r d i n g  

to de f en d a n t ,  the p u r p o s e  of this sta y is to p er m it  the Ala sk a 

L e g i s l a t u r e  to consider l e gi s l a t i o n  not yet even in troduced, 

w h i c h  de fe n da n t al le ge s w o u l d  'make c o n t i n u a t i o n  of this case 

p ointle ss ."  D e f e n d a n t ' s  M e m o r a n d u m  In Sup p or t  of M o t io n  at 2). 

D ef e n d a n t  fails to cite any legal a u t h o r i t y  or e s t a b l i s h  any 

factual p r e d i c a t e  for its prop os e d stay. D e f e n d an t has failed 

to d i s c h a r g e  its heavy b u rd e n of showing that (1 ) going forward 

with the li tig at i on  w ou ld  impose on it clear h a r d s h i p  or 

inequity, and (2 ) this h a r d s h i p  or ineq ui ty o u t w e i g h s  any damage 

the st a y may cause others. Defendant, who has a l r e a d y  rece iv ed 

two e x t e n s i o n s  of time in this case and is in d e f a u l t  on its 

d i s c o v er y o b li g at i on s , has failed to d e m o n s t r a t e  any c og n is a bl e  

h a r ds hi p  or in e qu i ty  in c o m p l y in g  with the G o v e r n m e n t ' s  

d i s c o v e r y  requ es t s or f ul f il l in g  its un d er t a k i n g  to seek to 

s h or t en  d i s c o v e r y  by  st ip ul ation. The r e qu es t ed  st ay  will harm 

the p u bl i c int erest by p r o l o n g i n g  the d e f e nd a nt ' s m a n i f e s t l y  

illegal conduct  and de pr iv i ng  co ns um ers of the b e n e f i t s  of 

com petitio n.  F ur ther mo re , a stay should not be g r a n te d  on the 

basis of mer e s p ec ul a ti o n that legislation may s o m e d a y  be 

enacted. This is e s p e c i a l l y  true here in view of the fact that 

the Al aska L e g i s l a t u r e  r e c e n t l y  rejected c o n s i d e r a b l y  narrower 

l e gisl at io n than that the de fe nd ant a pp ar e n t l y  will now seek.
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T h e  C o u r t  s h o u l d  t h e r e f o r e  d en y a e f e n d a n t ' s  m o t i o n  a n d  

e nter t h e  G o v e r n m e n t ' s  p r o p o s e d  order a t t a c h e d  to this 

m e m o r a n d u m .

II

B A C K G R O U N D

T h i s  case wa s filed on October 12, 1982 to preven t and 

r e s t ra i n the c o n t i n u i n g  vi ol a ti o n by d e f e n da n t Board of 

Se c ti o n 1 of the Sherman  Act, 15 U.S.C. S 1. In particular, 

the C o m p l a i n t  seeks  to enjoin the Board, which con si st s e n t i r el y  

of competi ng , pr iv at e  pr ac tit i on er s , from co n ti nu i ng  to engage 

in a c o n s p i r a c y ,  the su b st a n t i a l  terms of w hi c h "have been and 

are that the d e f e n d a n t  promulgate, adopt, p u b l i s h  and d is tr i bu t e 

a p r o v i s i o n  in its R ul es  of P r of e s s i o n a l  Con duct, Rule 

36. 230(b),  p r o h i b i t i n g  c e rt i f i c a t e  of r e gi st r a t i o n  holders and 

other a r c h i t e c t s ,  p r of e s s i o n a l  enyineers and land surveyors 

p r a c t i c i n g  in A l a sk a  fr om  kn ow ingly s o l ic i ti ng  or s ub mi tt ing 

p r o p o s a l s  for p r o f e s s i o n a l  services on the basis of c o mp e t i t i v e  

b id di ng." (Compl ai n t II 17). The Co m pl a in t  also alleges that 

"v arious other persons not made de fe nd an t s herein have 

p a r t i c i p a t e d  as c o - c o n s p i r a t o r s  with the d e f e nd a nt  in the 

v i o l a t i o n  he re in after alleged, and have p e f o r me d acts and have 

made s t a t e m e n t s  in f u rt h er a nc e  thereof." (Complaint 114).

T h e  d e f e n d a n t  B o a r d  and its c o n s t i t u e n t  p r o f e s s i o n s  in 

A l a s k a  ha v e l o n g  b e en  on  n o t i c e  of the i ss u e s  r a i s e d  in this 

l a w s u i t .  N e a r l y  five y e a r s  ago, in the l a n d m a r k  case of 

/̂ N a t i o n a l  s o c i e t y  of P r o f e s s i o n a l  E n g i n e e r s  v. U n i t e d  S t a t e s , 435
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1 U.S. 679 (1978), th' U n i t e d  States S u p r e m e  Court held that a 

s u b s t a n t i a l l y  id entical c o m p e t i t i v e  b i d d i n g  ban app ly i ng  to the 

e n g i n e e r i n g  p r o f e s s i o n  w a s  illegal per se under the an t itrus t 

laws. T h e  S u p r e m e  Court stat ed that *[W]o el ab or a te  industry 

a n a l ys i s is r e q u i r e d  to d e m o n s t r a t e  the a n t i c o m p e t i t i v e  

char ^ s u c h  an a gr e em en t  . . . .  On its face, this

agrc . strains trade w i t hi n the m e a n i n g  of SI of the

S h e r i s 435 U.S. at 692-93.

Th at  state li ce n si n g boar ds as well as trade a s s oc i at i on s

w e r e  su bj ec t to this ru le was mad e clear one month later in

U n it e d Stat es v. Texas State Boa rd of Public A c c o u n t a n c y , 464 F.

Supp. 400 (W.D. Tex. 1978), n o d f' d  of a f f 1 d , 592 F.2d 919 (5th

Cir. 1979), c e r t . d e n i e d , 444 U.S. 925 ( 1979 ). In that case,

the court held that a T e x a s  general e n a bl i ng  st at ute (strikingly

similar to two relied on here by the B oa rd in issuing its price

ban, Rule, A.S. S S 08 . 4 8 . 1 0 1  and 111) was insufficient

l eg i sl a t i v e  a u t h o r i t y  under the st at e ac ti o n doct rine to shield

a per se illegal c o m p e t i t i v e  b i d d i n g  ban from the reach of

S he rm a n Act. The court stated that

In the instant case Rule 14 [the comp e ti t iv e  
b id di n g ban) is not m a n d a t e d  by any state 
re gu l a t i o n  or action. S e ct i on  5 of the 
A c c o u n t a n c y  Act is cast in p er mi ssive,  not 
ma ndator y,  language  and, furthe rm ore, only 
allows a d o p ti on  of Rules a p p r o p r i a t e  for 
m a i n t e n a n c e  of high s t a n d ar d s of integrity 
in the A c c o u n t a n c y  pro fe ssion. Nowhere in 
the A ct  doe.c the State as s o v e re ig n  ma nda te 
the a n t i c o m p e t i t i v e  co ndu ct r equi re d by 
Rule 14, rur is such po li cy  d i c t a t e d  by the

- 4 -
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1

2

3

State. A d d i t io na l ly ,  it cannot be said that 
S e c t i o n  5 of the Act in any w ay  co n ce rn s  or 
co nt e m p l a t e s  "the kind of acti on  c o m p l a i n e d  
of" here.

464 F. Supp. at 404.

4 T h e  clear ho lding in Pr of es s io na l  E n g i n e e r s  that

5 c o m p e t i t i v e  b i d d i n g  bans are per se illegal under the S h er ma n

6 Act has been w i d e l y  di s cu s s e d  and u n de r s t o o d  t hr ou g h o u t  the

7 e n g i n e e r i n g  and other professions. Nu m er ou s  p r o f e s s i o n a l

8 or ga n i z a t i o n s  and state licensing boards have taken steps to

g repeal their b a n s  on co m pe t i t i v e  bidding. 1/ In contrast, the

10 Alaskan Board has on several o cc a si on s r esist ed  a t t e m p t s  to

11 bring it into c om p li a n c e  with the ma n da t e of P r o f e s s i o n a l

12 Engineers. In December 1980, for example, d e f e n d a n t  Board voted

13 to ret ai n Rule 36.230(b), its ban on c om p et i t i v e  bidding,

14 despite the r e c o m m e n d a t i o n  of the Alaska A t t or n ey  G e n e r a l  that

15 it be repealed. During this same period, as part of its effort

16 D e p a r t m e n t  of J u s ti c e c o m m en ce d  an an ti tr ust i n v e s t i g a t i o n  which

17 led to this li ti gat ion. The D e pa r tm e nt  made e x t e n s i v e  effort s

18 to c o n t a c t  p r of e s s i o n a l  licensing boards to d e t e r m i n e  wh ether

19 they still en fo r ce d bans on c o mp e ti t iv e bidding, to d i s po s e of

20 this matter w i th o ut  r ec ou rse to suit. B eg in n in g  in Ap ri l 1982

21

22

and c o n t i n u i n g  thereafter, attorne ys  from the D e p a r t m e n t

23

24

25

26 

27

| 28

1/ E.g., Unit e d States v. A m er ic an  I ns titute of Architects,, 1972 
Trade Cas. ?73,981 (D.D.C. 1972) (consent decree). U n i t e d  St at es  
v. Amer ic a n S o c i et y  of Civil Engineers, 1972 T ra d e Cas. 1173,950 
(S.D.N.Y. 1972) (consent decree); and U n it ed  St at es v. A m e r i c a n  
In st i tu t e of C e r t i f i e d  P u bl i c Acc ountants, 1972 T r a d e  Cas. 1174 ,007 
(D.D.C. 1972) (consent decree). In May 1982, the We st  V i r g i n i a  
Board of A c co u n t a n c y  eli mi nated, among other things, a ban on 
co mp e t it i ve  b i d d i n g  after being advised the G o v e r n m e n t  w o u ld  
o t h e r wi s e sue (See a t t a c h m e n t  1).

:cr m  Oi3-l83 
2-0-76 d o ;
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c o n t a c t e d  the A t t o r n e y  G e n er a l of A l a s k a  or the Board on n u m e r o u s  

o c c a s i o n s  to d i s c us s  the Rule. The Alask : A t t o r n e y  G e ne r al  again 

a s k e d  the Board to repeal the Rule, but after h e a r i ng s  in Ju n e  and 

A u g u s t  the Board voted to retain it in S ep t em be r 1982,

In late September , the A s s i s t a n t  A t t o r n e y  G e n e r a l  in c h ar ge  of 

t he A n t i t r u s t  D i v i s i o n  a u t h o r i z e d  filing this lawsuit, p u r s u a n t  to 

the p o l i c y  of the A t t o r n e y  General, the D e p a r t m e n t  on Se pt e mb e r 23, 

1983 t e l e p h o n i c a l l y  c o n t ac t ed  the G o ve rn or, A t t o r n e y  G e n e ra l  of 

A l a s ka  and the B o ar d  to put all on nc ti ce of the D e p a r t m e n t ' s  

intent to sue a n d  to a f f o r d  all aff e ct ed  p a r ti e s a final 

o p p o r t u n i t y  to am en d the Rule wi th ou t the need of litigation.

S in c e no respons e was fort hc om ing, this suit was filed two weeks 

l a t e r .

Since the sui t was filed, the de f en d an t has c a us e d several 

s i g n i f i c a n t  del ay s in this litigation. B e c au s e the then A t t o r n e y  

G e ne r al  of A l as ka  in itia ll y cook the po si t io n  that he w o u l d  de cline 

to re p resent the Board, the G o v e r n m e n t  in October a g r ee d  to 

d e f e n d a n t ' s  re quest for a 20-day e x t e ns io n  of time to p e r mi t  it to 

seek new counsel. In November, the day after the Answer was filed, 

co unsel for the parties met in Washing to n,  D.C. to d i s c u s s  how to 

p r o c ee d  wit h this case. In order to ex pe di t e the case, the pa rties 

agreed, among other things, to e xc ha ng e p r o p o se d  s t i p u l a t i o n s  on 

De ce mb er 17, 1982 and so ad vi sed the court. The p l a i n t i f f  on 

D ecembe r 13 s e rv e d I n t e r r o g a t o r i e s  and a Requ es t for the P r o d u c t i o n  

of D o cu me nts upon de fe n da n t and on December 17 s e r ve d  its 

a g r e e d - u p o n  first draft of st ip uluwons,, Defenda nt , however,

- 6 -



•rsansel w a s  - o l d  o y  d e f e n d a n t  ’s W a s h i n g t o n ,  D.C . c o u n s e l . t h a t  the 

h c r i d a y  s e a s o n  a n d  s c h e d u l i n g  p r o b l e m s  w e r e  c a u s i n g  le l a y s  in 

p r e p a r i n g  s t i p u l a t i o n s ;  l a t e r  t h e  G o v e r n m e n t  w as  a d v i s e d  t n a t  the 

n e w  A t t o r n e y  G e n e r a l  of A l a s k a  wa s c o n s i d e r i n g  a c h a n g e  o f  

c o u n s e l .  T o  'late, l e f e n d a n t  h a s  f a i l e d  to r e s p o n d  t o  the 

G o v e r n m e n t s  p r o p o s e d  s t i p u l a t i o n s  or f u l f i l l  its a g r e e m e n t  t o  

p r o p o s e  its o wn . O n  J a n u a r y  6, 1 9 S3 , the B o a r d  r e q u e s t e d  a 3 0 - d a y  

e x t e n s i o n  o n  d e f e n d a n t ' s  d i s c o v e r y  r e s p o n s e  d u e  o n  J a n u a r y  13, Th 

G o v e r n m e n t  a g r e e d  to a s h o r t e r  e x t e n s i o n  - to J a n u a r y  31.

C o n s i s t e n t  w i t h  L o c a l  Ru le  5 of t h e  D i s t r i c t  o f  A l a s k a ,  

- l a i n i f f ' s  c o u n s e l  c o n t i n u e d  t o  d i s c u s s  w i t h  d e f e n d a n t ' s  c o u n s e l  

w h e t h e r  a n s w e r s  to d i s c o v e r y  w o u l d  b e  f o r t h c o m i n g .  A s  l a t e  as 

J a n u a r y  19, 1983, c o u n s e l  for the d e f e n d a n t  r e p r e s e n t e d  t h a t  t h e y

i n t e n d e d  to  r e s p o n d  to p l a i n t i f f ' s  d i s c o v e r y  r e q u e s t s  b y  th e  

J a n u a r y  31 d u e  d a t e .  On  J a n u a r y  25, h o w e v e r ,  d e f e n s e  c o u n s e l  

r e v e r s e d  its p o s i t i o n  a n d  i n s t e a d  r e q u e s t e d  a c o n t i n u a n c e  o f  t h e  

c a s e  a n d  a s t a y  o f  all  d i s c o v e r y  for four o r  f i v e  m o n t h s  so  t h a t  

the A l a s k a  L e g i s l a t u r e  c o u l d  c o n s i i e r  e n a c t m e n t  o f  l e g i s l a t i o n  

w h i c h ,  a c c o r d i n g  to d e f e n s e  c o u n s e l ,  m i g h t  a f f e c t  the o u t c o m e  of 

t h i s  c a s e .  O t h e r  t h a n  to  say  t h a t  s u c h  l e g i s l a t i o n  c o u l d ,  

c o n c e i v a b l y ,  m o o t  this  c a se , d e f e n d a n t  h a s  f a i l e d  t o  f u r n i s h  

a d d i t i o n a l  i n f o r m a t i o n  a b o u t  t h i s  l e g i s l a t i o n ,  p r o v i d e  t h e  

G o v e r n m e n t  w i t h  a d r a f t  o r  o u t l i n e  o f  a n y  p r o p o s e d  l e g i s l a t i o n ,  o r  

c o m m e n t  o n  the p r o b a b i l i t y  as to w h e t h e r  it w i l l  be i n t r o d u c e d  

or e n a c t e d .  D e f e n d a n t  lias m o v e d  for a s t a y  n o t w i t h s t a n d i n g  t h e



i w o 1.. t h a t  L.1 th e \')6i-62 'jeision -..\j A l a s k a  L e g r e f u s e d  

to **nact l e g i s l a t i o n ,  i n t r o d u c e d  w i t h  p r a c t i t i o n e r  s u p p o r t ,  

w h i c h  w o u l d  h a v e  p r e c l u d e d  st a t e ,  b o r o u g h ,  and m u n i c i p a l  

p r o c u r e m e n t  o t f l e e r s  f r o m  u s i n g  c o m p e t i t i v e  b i d d i n g  for t h e  

p u r c h a s e 1 •:i a r c h i  tectur.il a n d  e n g i n e e r  lug s e r v i c e s .  T h i s  

s o — : a L i e d  " L i t t l e  b r o o k s  A c t ” p r o v i s i o n  of H o u s e  B i l l  No. 156 

•was if c o n s i d e r a b l y  n a r r o w e r  s c o p e  t h a n  t n e  L e g i s l a t i o n  for 

w h i c h  i e f e n d a n t  n o w  a p p a r e n t l y  h o p e s  b e c a u s e  it w o u l d  p r o h i b i t  

o n l y  c o m p e t i t i v e  b i d d i n g  in th e  p u b l i c  s e c t o r .

O n  J a n u a r y  23, 1 9 o 3  d e f e n d a n t  f i l e u  a M o t i o n  to S t a y  

P r o c e e d i n g s  w h i c h ,  in e f f e c t ,  s t a t e d  t h a t  a n s w e r i n g  d i s c o v e r y  

w o u l d  b e  f r u i t l e s s  s i n c e  tills C o u r t  m i g h t  g r a n t  t he  r e q u e s t e d  

s t a y .  As  a r e s u l t ,  o n  J a n u a r y  21, d e f e n d a n t  f a i l e u  t o p r o d u c e  

th e d o c u m e n t a r y  d i s c o v e r y  or i n t e r r o g a t o r y  a n s w e r s  it w a s  

o b l i g a t e d  to p r o v i d e  f i r s t  on  J a n u a r y  13 a n d  t h e n  o y  a g r e e m e n t  

o n  J a n u a r y  31. D e f e n d a n t  n e v e r  f u r n i s h e d  th a  d r a f t  s t i p u l a t i o n s  

d u e  o n  D e c e m b e r  17, 19 82.

Ill

A R G U M E N T

D e f e n d a n t  b e a r s  th e  b u r d e n  of s h o w i n g  t h a t  its p r o p o s e d  

f i v e  m o n t h  s t a y  o f  d i s c o v e r y  a n d  alJ o t h e r  p r o c e e d i n g s  is 

j ts ti f i e d  a n d  w i l l  no t h a r m  t h e  i n t e r e s t s  r e p r e s e n t e d  b y  

G o v e r n m e n t .  As th e U n i t e d  S t a t e s  S u p r e m e  C o u r t  s t a t e d  in L a n a i s  

v. N o r t h  A m e r i c a n ,  C o . , 2 9 9  U . S .  2 4 8  ( 1 9 3 6 ) ,  " t h e  s u p p l i a n t  for 

a s t a y  m u s t  m a k e  ou t  a c l e a r  c a s e  o f  h a r d s h i p  o r  i n e q u i t y  in 

b e i n g  r e q u i r e d  to go  f o r w a r d ,  if t h e r e  is e v e n  a fair
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s o m e o n e  e l s e , "  29 9  -J.o. at 25 5.  ; -.deed, in L a n d i  s t n e  S u p r e m e

C o u r t  m a d e  ; le ar t ha t " t h e  b u r d e n  m a k i n g  o u t  th e j u s t i c e  a n d  

vi snort of a d e p a r t u r e  f r o m  t he  b e a t e n  t r a c k  l a y  h e a v i l y  o n  

oe ti t ionorrs, euop.l i a n t s  for r e i i e r  . . . "  2 9 9  U.S.  a t  2 5 b±____________________   =—C--------------------------

( e m p h a s i s  s u p p l i e d ) .

G i v e n  t h e s e  s t a n d a r d s ,  t h e  c o u r t s  g e n e r a l l y  d i s f a v o r  s t a y s  

w h i c h  ten d to n e e d l e s s l y  d e p a r t  " f r o m  t h e  b e a t e n  t r a c k "  a n d  

G e l a y  the n o r m a l  c o u r s e  o f j u s t i c e .  L a n d i s , s u p r a , a t  2 5 4 - 5 5 ;  

r i l t r o l  Co r p .  v. K e l l o h e t , 4 6 7  F . 2 d  242, 2 4 4 - 4 5  (9t.n C i r .  19 72) , 

c? r t .  d e n i e d , 4 0 9  U . S .  l l l U  ( 1 3 7 3 ; ,  c i t i n g  C M  AX, Inc. v. H a l l , 

3 00  F . 2 d  265 (9 th  C i r .  1 9 6 2 ) .  Se e a l s o , M c D o n n e l l  v. T a b a h , 297 

F. 2 d  73 1  (2d C i r .  1 9 6 1 ) ;  Drue::mar, F o r s y t h  F u r n i t u r e  L i n e s , 22

F . 2 d  5 9  (4th C i r .  1 9 2 7 ) ;  9 ?. P o c r e  u £. K o e b e r ,  C y c l o p e d i a  o f  

F e d e r a l  P r o c e d u r e  §§ 2 3 . 0 1 - 2 8 . 1 2  (3d e d . 1 9 6 7  ). C o n s e q u e n t l y ,  a 

d e f e n d a n t  a p p l y i n g  for a s t a y  h a s  a h e a v y  b u r d e n  o f  s h o w i n g  t h e  

s t a y  is j u s t i f i e d  s i n c e ,  as  J u d g e  F l a n n e r y  h e l d  in L l l s b e r g  v.

Mi t e n s 1 1 , 35 3 F. S u m p .  515, 5 1 7  ( D . D . L .  1 9 7 3  ), a p l a i n t i f f  h a s  

t he  r i g h t  to p r o s e c u t e  h i s  c a u s e  of a c t i o n  w i t h o u t  d e l a y .  S e e  

al s o ,  D e l l i n g e r  v. M i t c h e l l , 4 4 2  F .2d 7 8 2  (D.C. C i r .  1 9 7 1 ) .

T h i s  p r i n c i p l e  is p a r t i c u l a r l y  t r u e  in a c a s e  s u c h  as t h i s  w h e r e  

the G o v e r n m e n t  is s u i n g  in t h e  p u b l i c  i n t e r e s t  to e n f o r c e  

w e l l - d e f i n e d  a n d  c o n s i s t e n t l y  a p p l i e d  f e d e r a l  law.

_  Q  _

- o rm  C 3D - 1 E 3  
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D e f e n d a n t  m s  ioc not  t h i s  ieavy our.ion. I n d e e i ,  : e r s u u a n r  

:.is no t  o v e n  s h o w n  t h a t  a s t a y  of d i s c o v e r y  a n d  o t h e r  

p r o c e e d i n g s  " m a k e s  g r e a t  s e n s e  a n d  o f f e r s  t h e  b e s t  r o u t e  to mi 

e f f i c i e n t  r e s o l u t i o n  of Liie c a s e .  •* ( D e f e n d a n t ' s  M e m o r a n d u m  In 

S u p p o r t  .'it d ) . A  f i v e  m o n t h  d e l a y  1:1 j c a s e  d e a l i n g  wiz:i per 

se  i l l e g a l i t y  w h e r e  d i s c o v e r y  lias a l r e a d y  s t a r t e d ,  w h i c h ,  

a c c o r d i n g  to d e f e n d a n t  ( M e m o r a n d u m  In S u t p o r t  at 5) "is n o t
” <r

e s p e c i a l l y  c o m p l e x  as  a f a c t u a l  m a t t e r , "  a n a  w h e r e  d i s c o v e r y  

w i l l  be n e c e s s a r y  r e g a r d l e s s  o f  l e g i s l a t i v e  a c t i o n  is h a r d l y  

" e f f i c i e n t " .  M o r  d o e s  it m a k e  " g r e a t  s e n s e "  t o  p e r m i t  a s t a t e  

b o a r d  c o m p r i s e d  o f p r a c t i t i o n e r s  t o  m a i n t a i n  a n a  e n f o r c e  n 

p r i c e  b a n  for t h e i r  o w n  b e n e f i t  at th e e x p e n s e  o f  t h e  A l a s k a n  

e c o n o m y .  R a t h e r ,  the f a c t s  i n d i c a t e  t h a t  g r a n t i n g  t n e  p r o p o s e d  

s t a y  w o u l d  b e  i n e q u i t a b l e ,  h a r m f u l  to the p u c i i c ,  a n d  a 

n e e d l e s s  w a s t e  o f  t i m e .  T h e  e f f i c i e n t  w a y  t o  h a n d l e  t h i s  c a s e  

is to g e t  o n  w i t h  it, to a n s w e r  d i s c o v e r y ,  e n d  t o  s u b m i t  m o t i o n s  

f o r  s u m m a r y  j u d g m e n t .

A . D e f e n d a n t  H a s  N o t  S h o w n  r 1.e ar  H a r d s h i p

or I n e q u i t y  In 3 e m u  R e q u i r e d  T o  O o  F o r w a r d

D e f e n d a n t  h a s  n o t  m e t  the h e a v y  b u r d e n  it b e a r s  u n d e r  

L a n d i s  o f  s h o w i n g  h a r d s h i p  or i n e q u i t y  in g o i n g  f o r w a r d  w i t h  

t h i s  c a s e .  I n d e e d ,  its m o v i n g  p a p e r s  a r e  t o t a l l y  d e v o i d  of a n y  

s h o w i n g  o f  h a r d s h i p  or i n e q u i t y  in r e s p o n d i n g  to th e  

G o v e r n m e n t ' s  d i s c o v e r y  r e q u e s t s .  T n i s  f a i l u r e  in a n d  o f  i t s e l f  

r e q u i r e s  d e n i a l  o f  d e f e n d a n t ' s  m o t i o n ,  p u t t i n g  a s i d e  for the 

m o m e n t  t h e  fact m a t ,  as d i s c u s s e d  b e l o w ,  a n y  c o l o r a b l e  c l a i m

- 10 -



of h a r  :s;*.ip b y  ie f o n d a n t  v o u L d  b e  :ut..e >•/ t n e  s i jr. 1 i 1 c a n t

h a r m  to :r.e p u b  Lie c a u s e d  b y  c o n t i n u i n g  t n e  c o m p e t i t i v e  b i d d i n g  

o.n n .

T h a t  p r o c e e d i n : j  w i t h  this l i t i g a t i o n  w o u l d  ict g i v e  r i s e  to 

a n y  c o g n i z a b l e  h.ir-iship ar i n e q u i t y  is e v i d e n c e d  b v  the f a c t  

th a t ,  u n t i l  t h i s  n o t i o n  w a s  fi led, tr.e p a r t i e s  w e r e  p r o c e e d i n g  

wit.n a m u t u a l l y  a g r e e d  u p o n  d i s c o v e r y  s c h e d u l e  w h i c h  w o u l d  h a v e  

b r o u g h t  t h i s  octse to r e s o l u t i o n  v;ithin the v e r y  fi ve  m o n t h  

p e r i o d  f o r  w h i c h  d e f e n d a n t  no w  s e e k s  a s t a y .  T h e  p a r t i e s  h a d

n o t i f i e d  tne C o u r t  of t h i s  sc he dul , an a  p l a i n t i f f  h a d

u n d e r t a k e n  to s e r v e  d i s c o v e r y  r e q u e s t s  a n d  p r o p o s e d  

s t i p u l a t i o n s .  T h a t  d e f e n d a n t  s u d d e n l y  i e c i d e o ,  o n  t h e  e v e  of 

its d e a d l i n e  for c o m p l y i n g  w i t h  d i s c o v e r y  r e q u e s t s ,  t h a t  g o i n g

f o r w a r d  w i t h  t h i s  c a s e  wa s  a " p o t e n t i a l l y  u n n e c e s s a r y

e x p e n d i t u r e  o f  r e s o u r c e s "  ( M o t i o n  at 2) s u g g e s t s  t h a t  t h e  

p r o p o s e d  st.av w a s  n ot  s o  m u c h  n e e d e d  t o  p r e v e n t  " h a r d s h i p "  or 

" i n e q u i t y "  as to  d e l a y  s o m e  e m b a r r a s s i n g  d i s c o v e r y .

W e i g h i n g  t h e  e f f e c t s  of the s t a y  o n  t h e  g o v e r n m e n t ' s  

i m p o r t a n t  law e n f o r c e m e n t  i n t e r e s t s  in p r o s e c u t i n g  t h i s  ca se,  

t h e r e  cars be n o  d i s p u t e  that  the  s t a y  w o u l d  d i s r u p t  a n d  

p r o t r a c t  p r e t r i a l  p r o c e e d i n g s  a l r e a d y  u n d e r  way, w o u l d  p u t  o f f  

m o t i o n s  for s u m m a r y  j u d g m e n t  a n d  w o u l d  p r e c l u d e  a n y  s e t t l e m e n t  

d i s c u s s i o n s .  P l a i n t i f f  h a s  a l r e a d y  m a d e  c o n s i d e r a b l e  e f f o r t  to 

s e r v e  r e a s o n a b l e  d i s c o v e r y  r e q u e s t s  a n d  d e f e n d a n t  c o n c e d e s  t h a t  

it c o u l d  r e s p o n d  to t h a t  d i s c o v e r y  on 15 d a y s '  n o t i c e .  

( M e m o r a n d u m  In  S u p p o r t  a t  6, n . 3 ) .  G i v e n  t h a t  t h e  m a i n

- 11 -
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d i s c o v e r y  c a n  b e  c o m p l e t e d  ir. a s n o r t  time, it c a n n o t  i m p o s e  

iuc:i b u r d e n  o n  d e f e n d a n t  to :o f o r w a r d  w i t n  d i s c o v e r y  r e s p o n s e s  

it w a s  o r i g i n a l l y  o b l i g a t e d  to p r o v i d e  ov m i d - J a n u a r y .

O n  the o t h e r  h a n d ,  if d e f e n d a n t  is p e r m i t t e d  t o  w i t n h o l u  

it s d i s c o v e r y  r e s p o n s e s  and, as h a p p e n e d  in th e p a s t ,  it d o e s  

n o t  o b t a i n  t h e  c o m p l e t e  l e g i s l a t i v e  r e l i e f  it n o p e s  tor, t.ie 

o r e j r e s s  of t h i s  ca se  w i l l  h a v e  b e e n  s e r i o u s l y  s l o w e d  a n d  

p l a i n t i f f ' s  e f f o r t s  to e x p e d i t e  t r i a l  p r e p a r a t i o n  

i n a p p r o p r i a t e l y  f r u s t r a t e d .  T h u s ,  th e o n l y  r i s k  o f  " h a r d s h i p "  

•or " i n e q u i t y "  a t t e n d a n t  to d e f e n d a n t ' s  m o t i o n  o c c u r s  if the 

s t a y  is g r a n t e d .

F i n a l l y ,  it is c l e a r  that i n  a ny  w e i g h i n g  or t h e  e q u i t i e s  

in t h i s  m a t t e r ,  d e f e n d a n t  has f a i l e d  to s u s t a i n  i t s  b u r d e n  

u n d e r  L a n d i s .  I n d e e d ,  i n c o n v e n i e n c e  to d e f e n d a n t  r e s u l t i n g  

f r o m  g o i n g  f o r w a r d  w i t h  th is  cr.se is of d e f e n d a n t ' s  o w n  

m a k i n g .  D e f e n d a n t  h a s  h a d  ove:: f o u r  y e a r s  to s e e k  the 

l e g i s l a t i o n  it is n o w  p r o p o s i n g ,  a n d  yet, d e s p i t e  c l e a r  n o t i c e ,  

d i d  n o t  d o  s o.  M o r e o v e r ,  d e f e n d a n t  ca n  h a r d l y  c l a i m  s u r p r i s e  

a t  t h e  i n s t i t u t i o n  of t h i s  l i t i g a t i o n ,  h a v i n g  at l e a s t  t h r e e  

t i m e s  s i n c e  t h e  S u p r e m e  C o u r t ' s  d e c i s i o n  in P r o f e s s i o n a l  

E n g i n e e r s  d i s r e g a r d e d  t h e  a d v i c e  of the A t t o r n e y  G e n e r a l  of 

A l a s k a  to r e p e a l  its c o m p e t i t i v e  b i d d i n g  b a n .  F i n a l l y ,  h a v i n y  

a l r e a d y  c a u s e d  t w o  l e n g t h y  d e l a y s  in t h i s  c a s e  a n d  a p p e a r i n g  in 

d e f a u l t  o n  i ts  d i s c o v e r y  o b l i g a t i o n s ,  2/ d e f e n d a n t  c a n

2/ S e e  P l a i n t i f f ' s  M o t i o n  F o r  O r d e r  C o m p e l l i r  • D i s c o v e r y ,  f i l e d  

F e b r u a r y  14, 1 9 8 3 .
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h a r d l y  be said to suffer " in e qu it y if o r d e r e d  to p r o c e e d  in this 

case." L a n d i s , 299 U.S. at 255-56.

3. T he  P r o p o s e d  Stay W o u l d  H a r m  The P u b l i c

Even if the Co urt found some h a r d s h i p  or i n e q u i t y  to d e f e n da n t 

in ha vi n g  to go fo rward with this liti gation, d e f e n d a n t  clear ly  has 

not s u s t a i n e d  its h e a v y  burden given the d e m o n s t r a b l e  harm the 

p u b l i c  would suffer f r o m  the p r o p o s e d  stay.

The S u p r e m e  Court in P r of e s s i o n a l  E n g i n e e r s  he ld  that bans like 

A l a s k a ' s  are illega l per se under SI of the S h e r m a n  Act because 

v'ey ine vi ta bly cause serious e c on o m i c  harm. V  T h e y  severe ly  

in bit the wa y ar chitects, p r o f e s s i o n a l  en gi ne er s , and land 

su rv e yo r s w ou l d o t h e r w i s e  compete. T h e y  p r e v en t c o n s u m e r s  from 

r ec ei ving and p r a c t i t i o n e r s  from  givin g c o m p e t i t i v e  bids. They 

i n e v i t a b l y  raise prices, add to inflation, and m i s a l l o c a t e  

resources.

Such r e s t r i c t i o n s  are illegal per se b e c a u s e  th e y transg re ss  

the f un da me ntal n a t i o na l  po li c y  of free c o m p e t i t i o n  wh i ch  

P r o f e s s i o n a l  E n g i n e e r s  r e co nf irmed is e m b o d i e d  in the Sh erman Act:

The S h e rm a n Act reflects a l e g i s l a t i v e  ju dg ment 
that u l t i m a t e l y  c o m p e t i t i o n  will not only p r o d u c e  lower 
prices, b u t  also better g o od s  and services. "The heart 
of our na t i on a l e c o no m ic  p o li c y long has been f ai th  in 
the va lu e of com pe tit ion." S t a nd a rd  Oil Co. v. FTC, 340 
U.S. 231, 248. T h e  a ss u mp t io n that c o m p e t i t i o n  is the 
best m e t h o d  of a l l o c a t i n g  resourc es  in a free mark et 
recog ni ze s that all elements of a b a r ga i n —  quality, 
service, safety, and du rab il i ty  —  and not just the 
immediate cost, are f av or ably a f f e c t e d  by the free 
o p p o r t u n i t y  to s e l e c t  among a l t e r n a t i v e  offers. Even

3/ T h e  S u pr e me  Court confir me d in r atalano, Inc. v. T a r g e t  Sales, 
T n e . ,  446 U.S. 643, 647 (1960), that c o m p e t i t i v e  b i d d i n g  bans are 
per se i l l e g a l .
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as su m in g  o c c a s i o n a l  excep tions to the p r e s u m e d  c o n­
sequ en ces of competi ti on , the s t a t u t o r y  p o l i c y  pr e cl ud es  
inquiry into the q u e s t i o n  wh ether c o m p e t i t i o n  is good 
or bad. 435 U.S. at 695.

As J u s t i c e  B l a c km u n c o g e n t l y  sta te d in his c o n c u r r i n g  o p i n io n  in

P r o f e s s i o n a l  E n g i n e e r s :

As  p e ti t i o n e r  concedes, 5 11 (c) [the 
c o m p e t i t i v e  bidding ban] forbids any 
s i m u l t a n e o u s  c o n s u l t a t i o n  b e t w e e n  a cli en t 
a n d  s e v er al  engineers, even w h e r e  the client 
p r o v i d e s  complete i n f o r m a t i o n  to ea ch  about 
the s co pe  and nature of the d e s i r e d  p r o j ec t  
b e f o re  re q ue s ti n g price in f or ma tion. To secure 
a price est i ma t e on a pro je ct , the client must 
p u r p o r t  to engage a s i n gl e  engineer, and so 
long as that engag e me n t c o n t i n u e s  no other 
memb er  of the So ci et y  is p e r m i t t e d  to discuss 
the p r o j e c t  with the c lient in order to provide 
c o m p a r a t i v e  price information. T h o u g h  5 11 (c) 
do es  not fix prices di rectly,  and though the 
c us to mer retains the op ti on of r e j e c ti n g a 
p a r t i c u l a r  enginee r' s offer and b e g i nn i ng  
n e g o t i a t i o n s  all over again wi th  another 
engineer,  the forced pr oc e s s of se qu en ti a l 
s e ar c h i ne v it ab l y increases the co st  of 
g a t h e r i n g  price information, and hence will 
da mp en  p r i c e  competit io n,  w i t h o u t  any c a l i b r a t e d 
role to pl ay in p r e v e n t i n g  u n i n f o r m e d  b i d s .
435 U.S. at 693-700 (emphasis added; ci ta ti on 
o m i t t e d ).

Desp i te  this clear precedent, d e f e n d a n t  has c o n t i n u e d  to 

a c t i v e l y  monitor c o m p l i a n c e  with its ban on c o m p e t i t i v e  

bidding. As r e c en t ly  as October 1982, s h o r t l y  after the filing 

of the Complaint, W a l l a c e  Wellenst ei n,  a mem be r of de f e nd a nt  

board, ap p ro a c h e d  the An ch o ra g e School Boa rd on behalf of 

d e f e n da n t and i nd i ca t ed  that pr o cu r e m e n t  r e g u l a t i o n s  the School 

B o a r d  was co ns i d e r i n g  e na ct ing would violat e d e f e n d a n t ' s  

c o m p e t i t i v e  b i d d i n g  ban. In March 1982, sev er a l me m be r s of 

de f en d an t  c on t ac te d  the Ad mi nistrator of the C i t y  of Sitka and

- 14 -
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told h i m  that Sitka, by  re q ue s t i n g  b i d s  on an a d d i t i o n  to the 

city library,  was in v i o l a t i o n  of d e f e n d a n t ' s  rules and was 

m a ki n g "outlaw s"  of d e f e n d a n t ' s  c e r t i f i c a t e  of r e g i st r at i on  

holders. T h e s e  two i nc idents in d ic at e  that the Bo ar d intends to 

c o n t i n u e  to e n f o r c e  c o m p l i a n c e  with the Rule. N o t h i n g  in 

d e f e n d a n t ' s  m o v i n g  p a p e r s  suggest an yt h in g  to the contrary.

F u r t h e r m o r e ,  even  if d ef enda nt  did not a c t i v e l y  en fo rc e  

tho R u l e  duri ng  the stay, the c o n t i n u e d  pr es e nc e  of the Rule  

alone w o u l d  e f f e c t i v e l y  deter c o m p e t i t i v e  b i d d in g  and hence 

p e r s is t  in d e p r i v i n g  the peo pl e in A l a s ka  of the b e ne fi ts of 

co mpetit io n.  For e xampl e,  p r a c t i t i o n e r s  fr e qu e nt ly  cite 

d e f e n d a n t ' s  b a n  t'' d i s c o u r a g e  p u r c h a s e r s  who ask for c o m pe t it i ve  

bids. S u b s e q u e n t  to the filing of the Co mplaint, Ha rl e y 

H i gh t ow e r,  r e p r e s e n t i n g  the A l a s ka  Chapt er  of the Am er i ca n  

I n s t it u te  of A r c h i t e c t s ,  urged the A n c h o r a g e  Scho ol  Board not to 

adopt r e g u l a t i o n s  w h i c h  would have a u t h o r i z e d  the use of 

c o m p e t i t i v e  b i d d i n g  in the p r o c u r e m e n t  of a r c h i t e c t u r a l  and 

e n g i n e e r i n g  s e r v i c e  in part b e c a u s e  " p r e s e n t l y  the state law 

p r o h i b i t s  a r c h i t e c t s  and engineers from bi dd i ng  so we would be 

in v i o l a t i o n  of laws eve n though this law has been ch a ll e ng ed  

. . . ." (See A t t a c h m e n t  2).

Hence, if the stay is gr ant ed the d e fe nd a n t ' s  Rule will 

c o n t i n u e  to h a r m  the p u b l i c  for at least another five months, 

pe rh ap s longer, despite the S u p r e m e  Courts' ruling n e ar l y five 

years ago that the p r a c t i c e  was illegal per se under the Sh er ma n 

Act. In sum, the G o v e r n m e n t  r e s p e c t f u l l y  submits that w it h
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regard to this p r o p os ed  stay, as was the case in L a n d i s ( 

■[r]elief so d r a s t i c  and unusual o v e r p a s s e s  the l i m i t s  of any 

r e a s o n a b l e  need, at least upon the showinr. made w h e n  the m otio n 

was s u b mi t te d. "  299 U.S. at 257. A p r o c e e d i n g  at e q ui ty  should 

not b e c o m e  an instrum en t  for pr iv at e gain by thos e p r a c t i t i o n e r s  

who se e k by their motion to extend the life of the p r i c e  b i d di n g 

ban.

C. A S t a y  B a s e d  On  S u c h  U n c e r t a i n  C i r c u m s t a n c e  Is
I n a p p r o p r i a t e  And W o u l d  N e e d l e s s l y  D e l a y  T h e  C a s e

W i t h o u t  discuss in g  the content or l i ke l ih oo d  of p a s s a g e  of 

legislation, de fe n d a n t  fo re ca st s even t s which will p u r p o r t e d l y  

obviate the need for the G o v e r n m e n t ' s  re quested  relief. At a 

minimum, the f o ll ow i ng  s eque nc e of eve nt s would  have to occur 

under d e f e n d a n t ' s  scenario: (1) Som e on e  will s o m e t i m e  in the

future introduce le g is l a t i o n  in the A l a s k a  L e g i s l a t u r e  which 

will r e q u i r e  the Board to p r om u l g a t e  a rule i de nt ical to its 

p r e s e n t  ban on c o m p e t i t i v e  bidding; (2 ) that l e g i s l a t i o n  will 

be e n a c t e d  p r o m p t l y  and wi th out any s i g n i f i c a n t  a m e n d m e n t  or 

revision; (3) the G overno r of Alaska will sign suc h a bill; and 

(4) on the basis of that le gi s la ti o n this Court, after an 

a p p r o p r i a t e  hearing, will then c o n cl u de  that C a l i f o r n i a  Re ta il  

Liquor Dea l er s Assn. v, Mid-Cal Aluminum, I n c . , 445 U.S. 97 

(1980), is co n tr ol ling and that this case is moot. 4/

4/ M i d c a l  pr ov i de s  that there are "two s t an d a r d s  for a n t i t r u s t  
I m m u n i t y  under P arker  v. B r o w n . First, the c h a l l e n g e d  r es t ra in t 
must be  'one c l e a r l y  a r t i c u l a t e d  and a f f i r m a t i v e l y  e x p r e s s e d  as 
state policy'; second, the pol ic y must be 'ac ti vely supervised' by 
the S t a t e  itself.'" 445 U.S. at 105 (citation omitted).
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4 II
This is too u n c e r t a i n  and s p e c u l a t i v e  a basis  for s t a yi ng  this 

litigation.

T h e  fact that the Board  has been on notice of the a n t i tr u st  

de fi c i e n c i e s  in its c o m p e t i t i v e  bid d in g  ban for over four y e a r s  and 

that the L e g i s l a t u r e  has a l r ea d y re fu se d to enact an even less 

r e s tr ic t iv e  s t a t u t e  than the one the Board now seeks ms kes 

d ef e n d a n t ' s  ho pe d for le g is l a t i v e  b a il o ut  all the more 

speculature. T he  arg u m en t that such l eg i sl at i on  would pass is 

p r ed i c a t e d  on the a s s u m p t i o n  thac, c o n t ar y  to the e x p e r i e n c e  of the
: * “ _ • i

last l e g i s l a t i v e  session, the l eg i sl a t u r e  will vote to e l i m i n a t e  

the p o s s i b i l i t y  for p u b l i c  and p r i va te  p u r c h a s e r s  to reduce the 

costs they pa y  for ar c hi t ec t ur al ,  engin ee ri ng, and land su r ve y in g 

s ervice s through c o m p e t i t i v e  bidding. 5/

5/ T h e  t en uo usness of that a s s u m p t i o n  is also e v i d e n c e d  by  the 
t es t im on y of C h a r l e s  Torkko, P r e s i d e n t  of the C o n s u l t i n g  E n gi ne er 
Co un c il  of A l a s k a  and one of the major p r o p o n e n t s  of the "L it t le  
Br ooks Act" p r o v i s i o n  at the last le gi sl a ti ve  session, c o n c e r n i n g  
the pr o po s ed  repeal of the Rule:

[0 ]ne of the d i f f i c u l t i e s  that we faced [in ge tt ing 
Che Lit tl e Brooks Act enacted] was State a d m i n i s t r a t i v e  
pr e ss u re  on the l e gi s l a t u r e  that d e ma nd ed  from the 
G o v e r n o r ' s  Offic e an a l te r na ti v e to the final p r o c e d u r e  
for sequen t i al  n e g o t i a t i o n s  wi t h the topped rank firm.
If those failed, they d emand ed  that there wo u ld  be an 
optio n for c o n c u r r e n t  ne g ot i a t i o n s  wi th  the three cop 
firms. W e  felt that this was in vio lation  of the c o n c e p t  
and the r e g u l a t i o n s  and the intent of the ef fo rt s that 
we  have been w o r k i n g  for the State of Alaska  and cjul d 
not support  that."

- 17 -
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1
In sum, in these c i r c u m s t a n c e  it is i n a p p r o p r i a t e  to stay

2
l i t i g a t i o n  on the mere po ss i b i l i t y  that c o n t r o v e r s i a l  l e gi s l a t i o n

3
wi ll  s o m e d a y  be  enacted; moreover, given the rec en t  e x p e r i e n c e  in

4
the leg is l at u re  it is clear that there is no s u b s t a n t i a l  .likelihood

5
that d e f e n d a n t ' s  hoped for leg islatio n will be passed.

6
Even  if le gi s l a t i o n  c o mp le t el y  forb id di ng c o m p e t i t i v e  bidd i n g

7
b y  all en gi neers, s u r v ey o rs  and arc hi t ec ts  is enacted, it is not at

8
all clear that this suit will be a u t o m a t i c a l l y  mooted. At the ve ry

9
least p l a i n t i f f  wo uld be entitled to a sc er t ai n  th ro ug h d i s c o v e r y

\ 10 wh ether the d e f e n d a n t ' s  conduct is a ll egedly illegal a c t i v i t y  has

11
ind eed be e n •immunized". Thus it seems that the only cer t ai n

12
result of granti ng  a s t a y  would be to delay thit li ti gat ion.

13
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C O N C L U S I O N

D e f e n d a n t  has not met its bur de n  of showing that the p r o p o s e d  

stay is justified, indeed, there  is no good reas o n to stay 

p r o c e e d i n g s  and p l a i n t i f f ' s  di sco v er y.  D e f e n d a n t ' s  m o t i o n  sho uld 

t h e r e fo r e be denied.

IV.

Dated: F e b r u a r y  14, 1983

R e s p e c t f u l l y  submitted,

C A R O L Y N 5 A V I S

Attor n ey s , Unit ed  Stat es 
Depart m en t  of J u s t i c e  

10th & C o n s t i t u t i o n  Ave., N.W, 
W a s h i n g t o n ,  D.C. 20530 
T e l e p h o n e  - (202) 633-2582
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U N I T E D  S T A T E S  D I S T R I C T  C O U R T  
D I S T R I C T  OP A L A S K A

OCT. 121982

U N I T E D  S T A T E S  C ?  A M E R I C A c.

• Civile No

P l a i n t i f f
Filed:

v. .

A L A S K A  B O A R D  OP  R E G I S T R A T I O N  
FOR A R C H I T E C T S , E N G I N E E R S ,  A N D  
L AN D  S U R V E Y O R S ,

15 U.S.C. §1 (Anti t r u s t  V i o­
lat i o n  Al le g ed )

D e f e n d a n t
15 U.S.C. §4 (Equit a b l e

R e l i e f  Sought)

C O M P L A I N T
//

T h e  U n i t e d  S t a t e s  of A m e r i c a ,  p l a i n t i f f ,  by its a t t o r n e y s *  

a c t i n g  u n d e r  t h e  d i r e c t i o n  of the A t t o r n e y  G e n e r a l  of the 

U n i t e d  S t a t es , b r i n g s  thi s c i v i l  a c t i o n  to o b t a i n  e q u i t a b l e

1. T h i s  c o m p l a i n t  is f i le d  un d er  S e c t i o n  4 of the S h e r m a n  

Act, as a m e n d e d  (15 U. S. C. §4), in o r d e r  to prevent' and T 

r e s t r a i n  the c o n t i n u i n g  v i o l a t i o n  by the defen d an t , as 

h e r e i n a f t e r  al l e ge d,  of S e c t i o n  1 of sa i d Act (15 U.S.C. §1).

2. T h e  d e f e n d a n t ,  A l a s k a  B o a r d  of R e g i s t r a t i o n  for 

A r c h i t e c t s ,  E n g i n e e r s ,  and L a n d  S u r v e y o r s  ( h e r e i n a f t e r  r e f e r r e d  

to a s  the "Board"), m a i n t a i n s  its p r i n c i p a l  office, t r a n s a c t s  

b u s i n e s s  a nd  is found w i t h i n  the D i s t r i c t  of Al as ka.

r e l i e f  a g a i n s t  the a b o v e - n a m e d  d e f e n d a n t  and c o m p l a i n s  and 

a l l e g e s  as follows:

I

J U R I S D I C T I O N  AND V E N U E

II

D E F E N D A N T

.3. T h e  B o a r d  is m a d e  the d e f e n d a n t  herein. The Board is 

c o m p r i s e d  of p r a c t i c i n g  a r c h i t e c t s ,  p r o f e s s i o n a l  e n g i n e e r s ,  and 

lane s u r v e y o r s  anc is o r g a n i z e d  a nd e x i s t s  un de r S e c ti on  3 of



C h a p t e r  179 of the 197 2 S e s s i o n  La w s  of A l a s k a ,  as a m e n d e d  

( A l a s k a  i tu t es  § 08 . 4 8 . 0 1 1  et s e g . ). The B o a r d  m a i n t a i n s  its 

p r i n c i p a l  o f f i c e  in Jun e au ,  Al as ka.

%

III

C O - C O N S P I R A T O R S

4. V a r i o u s  o t h e r  p e r s o n s  n ot  m a d e  d e f e n d a n t s  h e r e i n  h a v e  

p a r t i c i p a t e d  as c o - c o n s p i r a t o r s  w i t h  the d e f e n d a n t  in the 

v i o l a t i o n  h e r e i n a f t e r  a l l e g e d ,  a n d  h a v e  p e r f o r m e d  a c t s  and h a v e  

m a d e  s t a t e m e n t s  in f u r t h e r a n c e  thereof .

IV

T R A D E  A N D  C O M M E R C E
I
n

-$ZOO
5. T h e r e  are a p p r o x i m a t e l y  2100 a r c h i t e c t s ,  p r o f e s s i o n a l  

e n g i n e e r s  an d lanvu s u r v e y o r s ,  m o r e  than o n e - h a l f  of w h o m  are 

r e s i d e n t s  of s t a t e s  o t h e r  .than A l a s k a ,  l i c e n s e d  to p r a c t i c e  in 

A l a s k a .  T h e s e  p e r s o n s  p r o v i d e  a r c h i t e c t u r a l ,  p r o f e s s i o n a l  

e n g i n e e r i n g  or land s u r v e y i n g  s e r v i c e s  to i n d i v i d u a l s ,  p r i v a t e  

b u s i n e s s e s  a n d  g o v e r n m e n t a l  e n t i t i e s  in A l a s k a .  T h e s e  s e r v i c e s
r

i n c l u d e  the desi gn , s t u d y  and s u p e r v i s i o n  of the c o n s t r u c t i o n  

of b u i l d i n g s ,  roads, b r i d g es ,  dams, i n d u s t r i a l  p l a n t s  and oth er  

s t r u c t u r e s .  Ov e r  $17 mill ion'dollar's a re  sp en t  a n n u a l l y  by 

A l a s k a  r e s i d e n t s  and g o v e r n m e n t a l  e n t i t i e s  for such s er vi ces.

6 . The B o a r d  is the sole l i c e n s i n g  a u t h o r i t y  for the 

p r a c t i c e  of a r c h i t e c t u r e ,  p r o f e s s i o n a l  e n g i n e e r i n g  and lan d 

s u r v e y i n g  in the S t a t e  of Al as ka. The B o a r d  a d m i n i s t e r s  

w r i t t e n  e x a m i n a t i o n s  and o t h e r w i s e  s u p e r v i s e s  the 

q u a l i f i c a t i o n ,  c e r t i f i c a t i o n  a nd  r e g i s t r a t i o n  for p r a c t i c e  

w i t h i n  the S t a t e  of A l a s k a  of r e s i d e n t  a n d  n o n r e s i d e n t  

a r c h i t e c t s ,  p r o f e s s i o n a l  e n g i n e e r s ,  l a n d  s u r v e y o r s  and 

c o r p o r a t i o n s  o f f e r i n g  a r c h i t e c t u r a l ,  p r o f e s s i o n a l  e n g i n e e r i n g  

or l a n d  s u r v e y i n g  s e r v i c e s .  Up on  p a y m e n t  of a fee, the



B o a r d  a n n u a l l y  i s s u e s  c e r t i f i c a t e s  of r e g i s t r a t i o n  to all 

p r o p e r l y  c e r t i f i e d  or r e g i s t e r e d  a r ch i te c ts , p r o f e s s i o n a l  

e n g i n e e r s ,  a n d  land s ur v ey or s .

V

7. It is u n l a w f u l  in A l a s k a  for i n d i v i d u a l s  to p r a c t i c e  or 

o f f e r  to p r a c t i c e  the p r o f e s s i o n  of a r c h i t e c t u r e ,  p r o f e s s i o n a l  

e n g i n e e r i n g  or land s u r v e y i n g ,  or to r e p r e s e n t  that t h e y  are 

a r c h i t e c t s ,  p r o f e s s i o n a l  e n g i n e e r s  or la nd  s u r v e y o r s  u nles s 

they h a v e  b e e n  p r o p e r l y  c e r t i f i e d  or r e g i s t e r e d  by the Board 

and h o l d  a c u r r e n t  3 o a r d  c e r t i f i c a t e  of r e g i s t r a t i o n  to 

practice- a r c h i t e c t u r e ,  p r o f e s s i o n a l  e n g i n e e r i n g  or land 

s u r v e y i n g  in Alaska .

8 . The B e a r d  c o n s i s t s  of n i n e  m e m b e r s  a p p o i n t e d  to
y

s i x - y e a r  t e r m s  by the G o v e r n o r  of Alaska. Three of the Board 

m e m b e r s  m u s t  be a r c h i t e c t s ,  one mu s t be a land su rvey or , two 

mu st  be  c i v i l  e n g i n e e r s ,  o ne m u s t  be a m i n i n g  e ng inee r,  and two 

must be e n g i n e e r s  f r o m  o t h e r  b r a n c h e s  of the e n g i n e e r i n g  

p r o f e s s i o n .  Board m e m b e r s  m u s t  hav e b e e n  r e s i d e n t s  of A l a s k a  

for at least three c o n s e c u t i v e  y e a r s  b e f o r e  their 

a p p o i n t m e n t s .  B o a r d  m e m b e r s  must hold Board c e r t i f i c a t e s  off 

r e g i s t r a t i o n  and h a v e  a m i n i m u m  of five y e a r s  of p r o f e s s i o n a l  

p r a c t i c e  in their  r e s p e c t i v e  fields. W h i l e  s e r v i n g  their 

m e m b e r s h i p  terms, B o a r d  m e m b e r s  may, and do, c o n t i n u e  to e n g a g e  

in t h e  p r a c t i c e  of a r c h i t e c t u r e ,  p r o f e s s i o n a l  e n g i n e e r i n g  or 

land s u r v e y i n g  in A l a s k a .  Board m e m b e r s  a re  c o m p e n s a t e d  on a 

pet d i e m  b a s i s  w h e n  a t t e n d i n g  to the w o r k  of the Board. in 

a d d i t i o n ,  B o a r d  m e m b e r s  a re  e n t i t l e d  to re ce iv e t ravel e x p e n s e s  

i n c u r r e d  in c a r r y i n g  out their duties.

9. P u r s u a n t  to the t e r m s  of S e c t i o n  3 of C h a p t e r  179 of 

the 1 9 7 2  S e s s i o n  L a w s  of Alask a,  as am e nd e d,  the B oard may 

p r o m u l g a t e  a n d  a m e n d  a c o de  of ethics or p r o f e s s i o n a l  c o n d u c t  

for a r c h i t e c t s ,  p r o f e s s i o n a l  e n g i n e e r s ,  and land s ur veyors.



U nd e r A l a s k a  law, the Board, e x c e p t  in e m e r g e n c i e s ,  m u s t  h o l d  a 

p u b l i c  h e a r i n g  or p r o c e e d i n g  b e f o r e  p r o m u l g a t i n g  or a m e n d i n g  

its c e d e  of et hi cs  or p r o f e s s i o n a l  conduct . The la ws  of A l a s k a  

are s i l e n t  as to the form  or c o n t e n t  of any su c h  co d e of e t h i c s  

or p r o f e s s i o n a l  c o n d u c t  and n e i t h e r  d i r e ct , require, nor 

m a n d a t e  r e s t r i c t i o n s  upon, or the r e g u l a t i o n  of, p r i c e  

c o m p e t i t i o n  in  the o f f e r i n g  of a r c h i t e c t u r a l ,  p r o f e s s i o n a l  

e n g i n e e r i n g ,  o l land s u r v e y i n g  se rv ic es . Nor has a n y  p o l i c y  of 

r e s t r i c t i n g  o r  r eg ul a t i n g  p r i c e  c o m p e t i t i o n  in the o f f e r i n g  of 

a r c h i t e c t u r a l ,  p r o f e s s i o n a l  e n g i n e e r i n g  or la nd  s u r v e y i n g  

s e r v i c e s  b e e n  e s t a b l i s h e d  or d i c t a t e d  by  the S ta t e of  Alas k a.

10. In 1974, the b o a r d  a d o p t e d  "Rule s of P r o f e s s i o n a l

C o n d u c t "  i n t e n d e d  to r e g u l a t e  the p r a c t i c e  of a r c h i t e c t u r e ,
1

p r o f e s s i o n a l  e n g i n e e r i n g  and l a n d  s u r v e y i n g  in Alaska.  .Among 

the B o a r d ' s  rules is R u l e ^ S r ^ B O ( ' b )  , w h i c h  p r o v i d e s  that an 

a r c h i t e c t ,  p r o f e s s i o n a l  e n g i n e e r  or land s u r v e y o r  m a y  not 

k n o w i n g l y  s o l i c i t  or s ubmit p r o p o s a l s  for p r o f e s s i o n a l  s e r v i c e s  

on the b a si s  of c o m p e t i t i v e  b i d d i n g .  Thi s rule is still in 

ef fe ct . In D e c e m b er ,  1980, the Board  r e j e c t e d  a p r o p o s a l  to 

re pe a l R u l e  36 . 23 0 ( b ) .  In May, 1982, the Board r e f u s e d  to
r

re pe a l R u l e  36.230(b) on an e m e r g e n c y  basi s. In S e p t e m b e r ,  

1982, the B o a r d  v ot ed  to r e t a i n  R u l e  36.23 0 (b ) .

11. S e c t i o n  3 rr ch apter 179 of the 1972 S e s s i o n  Laws of 

A l a s k a ,  as am e nd e d,  p r o v i d e s  tha t the R u l e o  or P r o f e s s i o n a l  

C o n d u c t  of t h e  Board shal l be m a d e  k n o w n  in w r i t i n g  to e v e r y  

r e g i s t r a n t  a n d  a p p l i c a n t  for r e g i s t r a t i o n  an d s ha l l be 

p u b l i s h e d  w i t h  the ro st er of r e g i s t r a n t s ,  w h i c h  the Bo ard m u s t  

a n n u a l l y  p u b l i s h ,  m a i l  to r e g i s t r a n t s  and state, b or ou g h ,  and 

city o f f i c i a l s  and d i s t r i b u t e  or sell to the pub li c.  Bo a rd  

R ul e  3 6 . 2 4 0 ( b )  p r o v i d e s  that an a r c h i t e c t ,  p r o f e s s i o n a l  

e n g i n e e r  or la n d  s u r v e y o r  h a v i n g  k n o w l e d g e  or r e a s o n  to b e l i e v e  

that a n o t h e r  p e r s o n  or c o r p o r a t i o n  m a y  be in v i o l a t i o n  of ’any
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of the R u l e s  of P r o f e s s i o n a l  C o n d u c t  s ha l l p r e s e n t  that 

i n f o r m a t i o n  to the B o a r d  in w r i t i n g  and s h al l  c o o p e r a t e  wi t h 

the Rc :d in f u r n i s h i n g  such f u r t h e r  i n f o r m a t i o n  o;; a s s i s t a n c e  

as m a y  be re qu ir ed .

12. The B q a r d  is a u t h o r i z e d  b y  S e c t i o n  3 of C h ap t er  179 of 

the 1 9 7 2  S e s s i o n  Laws of A l as ka ,  as a m en de d, to take d i s c i p l i­

nary  a c t i o n  a g a i n s t  any  B oa r ^ c e r t i f i c a t e  of r e g i s t r a t i o n  

h o ld e r w h o  v i o l a t e s  a n y  of the R u l e s  of P r o f e s s i o n a l  Conduct. 

S u c h  d i s c i p l i n a r y  a c t i o n  m a y  i n c l u d e  the r e p r i m a n d  of a 

r e g i s t r a n t  or c o r p o r a t i o n  or the s u sp e ns io n , re fu sa l  to renew, 

or r e v o c a t i o n  of the o f f e n d e r ' s  c e r t i f i c a t e  of r egistr at io n.

13. The  a r c h i t e c t u r a l ,  p r o f e s s i o n a l  e n g i n e e r i n g (and land
t \

s u r v e y i n g  s e r v i c e s  p r o v i d e d  b y  the B o a rd  c e r t i f i c a t e  of 

r e g i s t r a t i o n  h o l d e r s  i n v o l v e  and a f f e c t  individuals , 

c o r p o r a t i o n s  and other b u s i n e s s  e n t i t i e s  t h r o u g h o u t  the U n i t e d  

States. These s e r v i c e s  f a c i l i t a t e ,  d i re c t and shape the 

c o n d u c t  of i n t e r s t a t e  b u s i n e s s  a n d  c o n t r i b u t e  d i r e c t l y  to the 

f l o w  of p e r s o ns ,  money, g o o d s  and s e r v i c e s  int o and out of the 

S t a t e  of Alaska. ,

14. In the c o u r s e  of r e n d e r i n g  ar c hi t e c t u r a l ,  p r o f e s s i o n a l  

e n g i n e e r i n g  and land s u r v e y i n g  s e r v i c e s ,  Board c e r t i f i c a t e  of 

r e g i s t r a t i o n  h o l d e r s  l o c a t e d  in A l a s k a  o f te n  travel to s t a t e s  

ot he r  t h a n  A l a s k a  and m a k e  s u b s t a n t i a l  use of i n t e r s t a t e  m a i l  

a n d  w i r e  s e r v i c e s  in the t r a n s p o r t  of funds, docum en ts , plans, 

r e p or ts ,  plats, d r a w i n g s  and o t h e r  c o m m u n i c a t i o n s  t h r o u g h o u t  

the U n i t e d  States. In a d d i t i o n ,  m a n y  c e r t i f i c a t e  of 

r e g i s t r a t i o n  h o l d e r s  l o c a t e d  o u t s i d e  A la s ka  p e r f o r m  

a r c h i t e c t u r a l ,  p r o f e s s i o n a l  e n g i n e e r i n g  and land s u r v e y i n g  

.'services w i t h i n  Alaska.

15. The a c t i v i t i e s  of the B o a r d  and its c e r t i f i c a t e  of 

r e g i s t r a t i o n  hol d er s , as d e s c r i b e d  herein, are w i t h i n  the flo w
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of i n t e r s t a t e  c o m m e r c e  a n d  have a s u b s t a n t i a l  e f f e c t  up on  

i n t e r s t a t e  c o m m e r c e .

V

V I O L A T I O N  A L L E G E D

16. B e g i n n i n g  at l e a s t  as e a r l y  as 1974, a n d  c o n t i n u i n g  up 

to and i n c l u d i n g  the ca t e of the f i l i n g  of this c o m p l a i n t ,  the 

d e f e n d a n t  and c o - c o n s p i r a t o r s  h a v e  b e e n  engag ed  in a 

c o m b i n a t i o n  and c o n s p i r a c y  in u n r e a s o n a b l e  r e s t r a i n t  of the 

a f o r e s a i d  i n t e r s t a t e  t r ad e  and c o m m e r c e  in v i o l a t i o n  of Se ct io n 

1 of the She rm an  Ac t .  S a i d  v i o l a t i o n  is c o n t i n u i n g  and will 

c o n t i n u e  unless t h e  r e l ie f  h e r e i n a f t e r  prayed for is granted.

I

17. T h e  s u b s t a n t i a l  t e r m s  of said ag re e me n t,  u n d e r s t a n d i n g  

a n d  c o n c e r t  of a c t i o n  h a v e  be en a n d  a re  that the d e f e n d a n t  

p r o m u l g a t e ,  adopt, p u b l i s h  and d i s t r i b u t e  a p r o v i s i o n  in its 

R u l e s  of P r o f e s s i o n a l  C o n d uc t , R u l e  36.230(b), p r o h i b i t i n g  

cer*'■’ "icate of r e g i s t r a t i o n  h o l d e r s  a nd  ether a r c h i t e c t s ,  

p r o f e s s i o n a l  e n g i n e e r s  a n d  land s u r v e y o r s  p r a c t i c i n g  in A l a s k a  

f r o m  k n o w i n g l y  s o l i c i t i n g  or s u b m i t t i n g  p r o p o s a l s  for t 

p r o f e s s i o n a l  s e r v i c e s  on the b a si s of c o m p e t i t i v e  bidd in g.

18. F o r  the p u r p o s e  of ef fe ct u at i ng  the a f o r e s a i d  

c o m b i n a t i o n  and c o n s p i r a c y ,  the d e f e n d a n t  and c o - c o n s p i r a t o r s  

h a v e  do ne  those t h i n g s  w h i c h ,  as h e r e i n b e f o r e  a l l e g e d ,  they 

a g r e e d  a n d  c o n s p i r e d  to do.

VI 

E F F E C T S

19. T h e  a f o r e s a i d  c o m b i n a t i o n  and c o n s p i r a c y  has had the 

f o l l o w i n g  effects, a m o n g  othe r s:
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(a) C o m p e t i t i o n  in the sale of a r c h i t e c t u r a l ,  

p r o f e s s i o n a l  e n g i n e e r i n g  and land s u r v e y i n g  

s e r v i c e s  has be e n s u p p r e s s e d  and e l i m i n a t e d ;

(b) C o n s u m e r s  of a r c h i t e c t u r a l ,  p r o f e s s i o n a l  

e n g i n e e r i n g ,  and land s u r v e yi ng  s e r v i c e s  have 

b e e n  d e p r i v e d  of the b e n e f i t s  of f r e e  and open 

c o m p e t i t i o n  in the sal e of such s e r v i c e s ;  and

(c) A r c h i t e c t s ,  p r o f e s s i o n a l  engin e e rs , a nd  land 

s u r v e y o r s  have b e e n  r e s t r a i n e d  in t h e i r  a b i l i t y  

to m a k e  t h ei r s e r v i c e s  read i ly  and f ul ly  

a v a i l a b l e  to c u s t o m e r s  re q uirin g s u c h  servi ce s.

P R A Y E R

I
u

VJHEREFORE, p l a i n t i f f  prays;

1. Th a t  the C o u r t  a d j u d g e  an d  d e c r e e  that t he  d e f e n d a n t  

a nd c o - c o n s p i r a t o r s  h a v e  e n g a g e d  in an unlawful c o m b i n a t i o n  and 

c o n s p i r a c y  in r e s t r a i n t  of the a f o r e s a i d  trade a n d  c o m m e r c e  in 

v i o l a t i o n  of S e c t i o n  1 of the S h e r m a n  Act.

T

2. Tha t the d e f e n d a n t ,  its m e m b e r s  and all o t h e r  p e r s o n s  

a c t i n g  or c l a i mi ng  to act on its b e h a l f  be e n j o i n e d  and 

r e s t r a i n e d  from, in a n y  manner, directly- or i n di r ec t ly ,  

c o n t i n u i n g ,  m a i n t a i n i n g  or r e n e w i n g  the a f o r e s a i d  c o m b i n a t i o n  

an d c o n s p i r a c y  or f r o m  e n g a g i n g  in any other c o m b i n a t i o n ,  

c o n s p i r a c y ,  c o n t r a c t ,  a g r e e m e n t ,  u n d e r s t a n d i n g  or c o n c e r t  of 

a c t i o n  h a v i n g  s i m i l a r  p u r p o s e s  or effe ct s,  and f r o m  ad opting, 

r a t i f y i n g  or f o l l o w i n g  any p r a c t i c e ,  plan, p r o g r a m  or d ev i ce  

h a v i n g  si mi la r  p u r o o s e s  o r  e f f e c t s .

3. T h a t  the d e f e n d a n t ,  its m e m b e r s  and all p e r s o n s  a c t i n g  

or c l a i m i n g  to ac t on its b e h al f be e n j o i n e d  and r e s t r a i n e d  

f r o m  p r o m u l g a t i n g ,  p u b l i s h i n g ,  d i s t r i b u t i n g  or o t h e r w i s e



s u g g e s t i n g ,  a nd  f r o m  a d h e r i n g  or a g r e e i n g  to a d h e r e  to, a n y  

rule p r o h i b i t i n g  c o m p e t i t i v e  b i d d i n g  by 3oa rd  c e r t i f i c a t e  of 

r e g i s t r a t i o n  ho ld e rs .

\
\

4. That t he d e f e n d a n t  be r e q u i r e d  to c a n c e l  R u l e  36.230(b) 

of its R u l e s  of P r o f e s s i o n a l  C o n d u c t  and e v e r y  other r e s o l u t i o n  

or s t a t e m e n t  of  p o l i c y  w h i c h  h a s  as its p u r p o s e  or- e f f e c t  the 

s u p p r e s s i o n  or e l i m i n a t i o n  of c o m p e t i t i v e  b i d d i n g  by Board 

c e r t i f i c a t e  of r e g i s t r a t i o n  hold er s .

5. That the d e f e n d a n t  be r e q u i r e d  to n o t i f y  all Board 

c e r t i f i c a t e  o f  r e g i s t r a t i o n  h o l de r s,  the g e n e r a l  pu blic, and 

all A l a s k a  city, b o r o u g h ,  and s t a t e  o f f i c i a l s  that it has 

c a n c e l l e d  and r e s c i n d e d  R u l e  36 . 230(b ) of its R u l e s  of
I

P r o f e s s i o n a l  C o n d u c t  and e v e ry  o t h e r  r e s o l u t i o n  or s t a t e m e n t  of 

p o l i c y  w h i c h  h a s  as its p u r p o s e  or e f f e c t  the s u p p r e s s i o n  or 

e l i m i n a t i o n  of c o m p e t i t i v e  b i d d i n g  by B oa rd  c e r t i f i c a t e  of 

r e g i s t r a t i o n  h o l d e r s .  . -- - . . . . . .

6 . That t he  p l a i n t i f f  h a v e  su ch  o th er  and f u r t he r  relief 

as the Court m a y  d e e m  ju s t  and proper. ,



7. That the p l a i n t i f f  r e c o v e r  the c o s t s  of this suit.

A s s i s t a n t  A t t o r n e y  G e n e r a l

A.ttorneys, U n i t e d  S t a t e s  
D e p a r t m e n t  of J u s t i c e

j -

C A R O L Y N  /L. D A V I S

Dĝ rui. jtds>
MARK R. D A V I S  7

A t t o r n e y s ,  U n i t e d  S t a te s  
D e p a r t m e n t  of J u s t i c e  

10th & P e n n s y l v a n i a  Av enue, N.W 
W a s h i n g t o n ,  D.C. 20530 
T el e ph on e : (202) 633- 25 8 2

*

i H. W I D K A R

POOLE

HO MAS L. G R E A N E Y

U N I T E D  S T A T E S  A T T O R  
D i s t r i c t  of A l a s k a

R K E Y

-^ated: O c t o b e r  7, 1982 r
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* \ fCENTURY ENGINEERING, INC .  CONSULTING ENG IN EERS •  PLA N N ERS

I

M a r c h  17, 1983

R e p r e s e n t a t i v e  M i k e  S z y m a n s k i  
P o u c h  V
J u n e a u ,  A l a s k a  99811

D e a r  Mike: ^

J o h n  a n d  I h a v e  r e a d  ove r H o u s e  Bill No. 211 c o n c e r n i n g  a r c h i­
te c t u r a l  and e n g i n e e r i n g  servicesV  The_^>rodedures o u t l i n e d  
s o u n d  p r e t t y  m u c h  l i k e  the w a y  things h a v e  be en h a n d l e d  lately, 
at l e a s t  as f a r  as o u r  r e c e n t  e x p e r i e n c e  is concerne d.

I w o u l d  t hink s o m e t h i n g  in the b i l l  g i v i n g  g u i l d l i n e s  as to 
h o w  " f a i r  a n d  r e a s o n a b l e  p r i c e s "  a r e  d e t e r m i n e d  m i g h t  b e  helpful, 
M o s t  n a t i o n a l  p r o f e s s i o n a l  o r g a n i z a t i o n s ,  such as the N a t i o n a l  
S o c i e t y  of P r o f e s s i o n a l  E n g i n e e r s  or A m e r i c a n  I n s t i t u t e  of A r c h­
itec t s  h a v e  b o o k l e t s  to help o w n e r s  d e t e r m i n e  fee r a n g e s  for 
p r o j e c t  types.

On p a g e  2 of the b i l l ,  line 23 m a k e s  r e f e r e n c e  to "bids". A  b i d  
is u s u a l l y  a m o n e t a r y  figur e a n d  w o u l d  then s e e m  to c o n f l i c t  
w i t h  o t h e r  p o r t i o n s  of the bill. P o s s i b l y  "offers of or p r o p o s­
als f o r "  w o u l d  be m o r e  s u i t a b l e  language.

T h a n k s  for a l l o w i n g  m e  the t i m e  to c o m m e n t  on this l e g i s l a t i o n  
w h i c h  affects an a r e a  of d i r e c t  i mpact  on m y  profession..

Sincer ely,

C E N T U R Y  E N G I N E E R I N G ,  INC.

,  P . E .

P r o j e c t  E n g i n e e r

R J P / c s s
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B e f o r e  C o m m i s s i o n e r s :  G o r d o n  J. Zerbetc , C h a i r m a n
M a r v i n  R. W e a t h e r l y  
C a r o l y n  S. G u e s s  
SuYrsTi M-— K.r. o w 1  e s

U - 7 6 - 2 6
b y  the M U N I C I P A L I T Y  OF A N C H O R A G E  T e l e -  V

phone, E l e c t r i c ,  W a t e r  and S e w e r  U t i l ^ / )  O R D E R  NO. 2
ji. t i e s )

T E L E P H O N E  U T I L I T Y  (A T U ) and the A N C H O R A G E  W A T E R  U T I L I T Y

C o m m i s s i o n  at  a p blic h e a r i n g  on J u n e  1, 1976, for the

p u r p o s e  of d e t e r m i n i n g  the ju s tn e s s  and r e a s o n a b l e n e s s  ox 

the i n t e r f u n d  c h a r g e s  pa i d to v a r i o u s  d e p a r t m e n t s  w i t h i n  the 

M u n i c i p a l i t y  by the a b ov e  named u ti l it i es . T h e  b u r d e n  of 

p r oo f  that the i n t e r f u n d  c h a r g e s  pa i d by ATU, MLf.P and A W U  

w e r e  ba se d  on r e a s o n a b l e  m e t h o d o l o g y  and a c c u r a t e  a l l o c a t i o n  

fa ct o r s u n d e r  the a f f i l i a t e d  i n t e r e s t  t r a n s a c t i o n s  as stated 

in 7iS 4 2 . 05 .5 1 1( c ) was to be b o r n e  by the M u n i c i p a l i t y .

J U R I S D I C T I O N

T h e  M u n i c i p a l i t y  a ss erted, p r i or  to the e x a m i n a t i o n  

of the i n t c r f u n d  charges, its b e li e f that the a f f i l i a t e d  

i n t e r e s t  s e c t i o n  of the statute, AS 42.05.511(c), cid not 

s p e c i f i c a l l y  a f f e c t  the M u n i c i p a l i t y  w h o s e  d e p a r t m e n t s

O R D E R  A P P R O V I N G  I K T E R F U N D  M E T H O D O L O G Y

O n  M a y  3, 1976, the M U N I C I P A L I T Y  OF A N C H O R A G E

ul flie i n f o r m a t i o n  to be p r o v i d e d  w i t h  the

U - 7 6 - 2 6 (2) 
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p r o v i d e  s e r v i c e s  to the u t i l i t i e s .  It w a s  a r g u e d  t h a t  no 

p r o f i t  is to be e a r n e d  by the M u n i c i p a l i t y  t h r o u g h  the 

i n t e r f u n d  c ha rg es ; t h e r e  is no m a j o r i t y  s h a r e h o l d e r  as in 

a p r i v a t e  c o r p o r a t i o n ;  a nd  the i n t e r f u n d  c h a r g e s  m u s t  be 

a p p r o v e d  t h r o u g h  the  b u d g e t a r y  p r o c e s s  b y  the a p p r o p r i a t e  

l e g i s l a t i v e  body. T h e  s t a f f  of the C o m m i s s i o n  c o n t e n d e d  

t h a t  the M u n i c i p a l i t y  d o e s  fall u n d e r  the p r o v i s i o n s  of the 

s t a t u t e  b y  p r o v i d i n g  s e r v i c e s  to a nd r e c e i v i n g  p a y m e n t  f r o m  

e a c h  of th e  s u b j e c t  u t i l i t i e s  a nd  t h a t  the M u n i c i p a l i t y  s h o u l d  

b e a r  the b u r d e n  of p r o o f  tha t t h e s e  c h a r g e s  a re  ju s t a nd  

r e a s o n a b l e .  T he  C o m m i s s i o n  c o n c u r s  w i t h  the s t a f f ' s  p o s i t i o n .

G E N E R A L  B A C K G R O U N D  

T h e  g o v e r n m e n t  e n t i t y  w h i c h  p r o v i d e d  s e r v i c e s  to 

the a b o v e  n a m e d  u t i l i t i e s  in 1974, 1975 and for the f i r s t  

n i n e  m o n t h s  of 1976 is c o n c e p t u a l l y  a d i f f e r e n t  e n t i t y  th an  

is in e x i s t e n c e  t o d a y  and on  w h i c h  the p r o p o s e d  1976 b u d g e t  

of t h e  M u n i c i p a l i t y  is based. For the p u r p o s e  of thi s p r o­

ce e d i n g  the tes t y e a r  u n d e r  c o n s i d e r a t i o n  w a s  1975. T h e  c h a r g e s  

to t h e  u t i l i t i e s  in t h a t  year, by the p r o v i d i n g  d e p a r t m e n t s  

of the M u n i c i p a l i t y ,  w e r e  us ed  to a s c e r t a i n  the r e a s o n a b l e n e s s  

a n d  a c c u r a c y  of  the a l l o c a t i o n s  of i n t e r f u n d  c h a r g es .  T h e s e  

c h a r g e s  w e r e  b u d g e t e d  in 1°74 for 1975 un de r  the e x i s t i n g  

C i t y  of A n c h o r a g e  g o v e r n m e n t .  Th e  tes t y e a r  1975 w a s  u s e d  

b e c a u s e  of the p e r m a n e r t  ra te  r e q u e s t s  by 7iTU, M L & P  an d  

A K U  p e n d i n g  b e f o r e  this C o m m i s s i o n .  F or  t he  m o s t  part, 

t h e i r  r e q u e s t  is b a s e d  o n  this test year. In a d d i t i o n ,  the 

f a c t  that the u n i f i e d  g o v er n me n t,  k n o w n  t o d a y  as the M u n i c i­

p a l i t y  of A n c h o r a g e ,  has be e n  in e x i s t e n c e  a r e l a t i v e l y
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s h o r t  time, the w o r k l o a d  of v a r i o u s  d e p a r t m e n t s  h as  c h a n g e d  

s u b s t a n t i a l l y ,  and the n e w  g o v e r n m e n t  is in e f f e c t  in & 

t r a n s i t o r y  state, m a k e  an e x a m i n a t i o n  o f  the b u d g e t e d  1976 

i n t e r f u n d  c h a r g e s  i n a p p r o p r i a t e  at this time.

T h e  t e s t i m o n y  of the M u n i c i p a l i t y  s t r o n g l y  r e c o m­

m e n d e d  t ha t  a r e - e v a l u a t i o n  of the m e t h o d o l o g y  of d e t e r­

m i n i n g  i n t e r f u n d  c h a r g e s  and of the a p p r o p r i a t e n e s s  of the 

e x i s t i n g  a l l o c a t i o n  f a c t o r s  w as  of p a r a m o u n t  i m p o r t a n c e  for 

t h e  1977 f i s c a l  b u d g e t  of the M u n i c i p a l i t y . E v e r y  d e p a r t­

m e n t  s h o u l d  be a n a l y z e d  as a r e s u l t  of the u n i f i c a t i o n  of 

t h e  fo rm er  C i t y  of A n c h o r a g e  and the G r e a t e r  A n c h o r a g e  A r e a  

B o r o u g h  n o w  k n o w n  as the M u n i c i p a l i t y  of A n c h o r a g e .  V a r i o u s  

f u n c t i o n s  and r e s p o n s i b i l i t i e s  w i t h i n  s om e d e p a r t m e n t s  of 

the new M u n i c i p a l i t y  have u n d e r g o n e  m a j o r  c h a n c e s .  T h e s e  

c h a n g e s  ha ve  a f f e c t e d  the k i nd s of s e r v i c e s  p r o v i d e d  as w e l l  

as the m e t h o d s  u s e d  for a l l o c a t i n g  c o s t s  for s e r v i c e s  to any 

or all of the ut il it ie s .

The need for a study whic. Id t h o r o u g h l y  r e v i e w

e a c h  d e p a r t m e n t  w i t h i n  the M u n i c i p a l i t y  and e x a m i n e  the  

i n t e r f u n d  p r o c e d u r e  has b e e n  a d d r e s s e d  by A r t h u r  Y o u n g  and 

C o m p a n y  in the c o u r s e  of a da ta  p r o c e s s i n g  study.

In lig ht  of un i fi c a t i o n ,  e x a m i n a t i o n  of s e r v i c e s  

w h i c h  m i g h t  b e t t e r  be p e r f o r m e d  o u t s i d e  the M u n i c i p a l i t y  

t h r o u g h  the c o n t r a c t i n g  p r o c e d u r e  s h o u l d  be made. T h e r e  

a p p e a r  to be three p o s s i b l e  c o u r s e s  of a c t i o n  for the u t i l­

it i e s  r e g a r d i n g  the p u r c h a s e  of s e r v i c e s  fro m w i t h i n  the 

M u n i c i p a l i t y .  One, the i n t e r f u n d  c h a r g e s  c o u l d  c o n t i n u e  to 

be h a n d l e d  in the same m a n n e r  as p r e v i o u s l y  d o n e  by the 

Ci ty. This w ou ld  r e q u i r e  that the m e t h o d o l o g y  a nd  a l l o c a t i o n
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f a c t o r s  be u p d a t e d  in t e r m s  of a u n i f i e d  g o v e r n m e n t .  Two, 

the u t i l i t i e s  c o u l d  p r o v i d e  some or all of the s e r v i c e s  to 

t h e m s e l v e s  that a re  n o w  b e i n g  p r o v i d e d  by t he M u n i c i p a l i t y .  

Three, t he re  c o u l d  be s e r v i c e s  tha t s ho ul d  be c o n t r a c t e d  o u t s i d e  

the M u n i c i p a l i t y .  In a d d i t i o n ,  the s u b j e c t  of the a p p r o p r i­

at e n e s s  of i n t e r f u n d  c h a r g e s  for the s e w e r  u t i l i t y  s h o u l d  be 

a d d r e s s e d .  If the r e f u s e  s e r v i c e  p r o v i d e d  b y  the f o rm er  

Cit y o f  A n c h o r a g e  c o m e s  u n d e r  the j u r i s d i c t i o n  of this 

C o m m i s s i o n ,  i n t e r f u n d  c h a r g e s  to tha t u t i l i t y ‘m u s t  also 

be e x a m i n e d .

F o r  the p u r p o s e  of this h e a r i n g  the M u n i c i p a l i t y  

d e f i n e d  i n t e r f u n d  as a c h a r g e  by one d e p a r t m e n t  w i t h i n  the 

m u n i c i p a l  g o v e r n m e n t  (w he t he r  the f o r m e r  C i t y  of A n c h o r a g e  

or  the p r e s e n t  M u n i c i p a l i t y  of A n c h o r a g e )  to a n o t h e r  d e p a r t­

ment w i t h i n  the g o v e r n m e n t  for s e r v i c e s  p e r f o r m e d .  The 

M u n i c i p a l i t y  s u b m i t t e d  E x h i b i t s  1 and 2 w h i c h  p r o v i d e d  the 

b u d g e t e d  and  a c tu a l a m o u n t  of i n t e r f u n d  c h a r g e s  to ATU,

MLtiP, AWU and the g e n e r a l  g o v e r n m e n t  u n i t  (which i n c l u d e s  

t ho s e d e p a r t m e n t s  r e c e i v i n g  m o n i e s  from the g e n e r a l  f u n d ) a n d  

the t otal a m o u n t  of all b u d g e t e d  and a ct u al  i n t e r f u n d  c h a r g e s  

for t h e  y e a r s  1974 and 1975. E x h i b i t  3 p r o v i d e d  the b u d g e t e d  

i n t e r f u n d  c h a r g e s  for the y e a r  1976. The U n i f o r m  S y s t e m  of 

A c c o u n t s  has b e e n  us e d s i n c e  1973 for the p r e p a r a t i o n  of the 

1974!, 1975 and 197 6 b u d ge t.

T h e  b u d g e t a r y  p r o c e s s  i n c l u d e s  i n p u t  f r o m  the 

s u p e r v i s o r y  p e r s o n n e l  w i t h i n  e a c h  d e p a r t m e n t ,  the r e v i e w  of 

the C i t y  B u d g e t  O f f i c e r  (now the C h i e f  of M a n a g e m e n t  S e r­

vic e s  for the M u n i c i p a l i t y  in the O f f i c e  of B u d g e t  and 

M a n a g e m e n t ) , any r e f i n e m e n t  or c h a n g e  to be m a d e  by the
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O f f i c e  of the C i t y  M a n a g e r  (now by the O f f i c e  of the Mayo r) 

and  s u b m i s s i o n  to the C i t y  C o u n c i l  (now the M u n i c i p a l  A s s e m­

bly) for its a p p r o v a l .  Th e  i m p l e m e n t a t i o n  of  m e t h o d o l o g y  

a n d  a l l o c a t i o n  f a c t o r s  r e g a r d i n g  i n t e r f u n d  c h a r g e s  a r e  b a s e d  

on the a p p r o v e d  b u d g e t  d o c u m e n t  for the a p p r o p r i a t e  f i s ca l 

y e a r .

It s h o u l d  be n o t e d  t h a t  the i n t e r f u n d  c h a r g e s  w e r e  

a s u b j e c t  of a u d i t  by the  e x t e r n a l  a u d i t o r  h i r e d  by  the 

g o v e r n m e n t a l  body. The a p p r o p r i a t e n e s s  of  A T U ' s  i n t e r f u n d  

c h a r g e s  wa s  a l s o  r e v i e w e d  by R C A  A l a s k a  C o m m u n i c a t i o n s ,

Inc., in its d e t e r m i n a t i o n  of the s e p a r a t i o n  and d i s t r i b u ­

tio n  of toll r e v e nu e s.  In a d d i t i o n ,  the S t at e p e r f o r m e d  

a u d i t i n g  f u n c t i o n s  for p a r t i c u l a r  g r a n t  m o n e y  t h a t  the 

M u n i c i p a l  g o v e r n m e n t  r e c e iv es .

D u r i n g  the h e a r i n g  t h e r e  w a s  t e s t i m o n y  t h a t  in 

s o m e  i n s t a n c e s  c h a r g e s  are m a d e  to  e a c h  of the u t i l i t i e s  by 

a d e p a r t m e n t  n e t  l i s te d on E x h i b i t s  1 t h r o u g h  3. F o r  e x­

ample, a s e r v i c e  p r o v i d e d  a u t i l i t y  by  the D e p a r t m e n t  of 

P u b l i c  W o r k s  at the r e q u e s t  of the u t i l i t y  is p a i d  f or  by a 

t r a n s f e r  of e q u i t y  in the c a sh  pool. A r e i m b u r s a b l e  w o r k  

o r d e r  form, E x h i b i t  29, i l l u s t a t e s  the p r o c e d u r e  to be 

u t i l i z e d  in this regard. B i l l s  for s e r v i c e s  p r o v i d e d  by  the 

u t i l i t i e s  to o t h e r  d e p a r t m e n t s  w i t h i n  the g o v e r n m e n t  are  

a l s o  p a i d  by a t r a n s f e r  of e q u i t y  in the c a s h  pool.

In O r d e r  No. 1 the C o m m i s s i o n  r e q u i r e d  the M u n i c i­

pal i t y  to p r o v i d e  a c o p y  of an y w r i t t e n  i n s t r u c t i o n s  to the 

a p p r o p r i a t e  p e r s o n  w i t h i n  e a c h  d e p a r t m e n t  c a l c u l a t i n g  the 

i n t e r f u n d  charges. E x h i b i t  27, I n t e r f u n d  C r i t e r i a  I n f o r m a­

tion, w a s  p r o v i d e d  as w e l l  as E x h i b i t  28, a c o p y  of the 1975
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a n n u a l  b u d g e t  w h i c h  e x p l a i n e d  the " c h a r g e s  to o t h e r s "  w i t h i n  

e a c h  d e p a r t m e n t .  The i n d i v i d u a l  c o m p u t i n g  the b u d g e t e d  and 

a c t u a l  i n t e r f u n d  c h a r g e s  and the m e t h o d o l o g y  and a l l o c a t i o n  

f a c t or s  for t h o s e  c h a r g e s  w e r e  p r o v i d e d  in E x h i b i t s  4 t h r o u g h  

25 as r e q u i r e d  b y  Order  No. 1. A l s o  i n c l u d e d  in the se  

e x h i b i t s  w e r e  c o m p a r a b l e  c h ar ge s, w h e r e  a v a i l a b l e ,  and ti me  

s h ee t s and o t h e r  r e c o r d k e e p i n g  data, w h e n  used.

The C o m m i s s i o n  c o m m e n d s  the M u n i c i p a l i t y  on the • 

t h o r o u g h n e s s  of its p r e f i l e d  t e s t i m o n y  and the p r e s e n t a t i o n s  

m a d e  by the w i t n e s s e s  d u r i n g  the h e a r i n g  a nd w i l l  d i s c u s s  

e a c h  d e p a r t m e n t  p r o v i d i n g  s e r v i c e s  to a ny  or all of the 

s u b j e c t  u t i l i t i e s  in 1975. For  the p u r p o s e  of thi s d i s c u s s­

ion r e f e r e n c e  w i l l  be m a d e  to the t i t le s  of i n d i v i d u a l s  and 

t he  g o v e r n m e n t a l  unit b a s e d  on the f o r m e r  Cit_ of /anchorage.

V.'here a p p r o p r i a t e ,  r e f e r e n c e  w i l l  be m a d e  to the e x i s t i n g  

m u n i c i p a l  Go ve r n m e n t .  It is the i n t e n t i o n  of the C o m m i s s i o n  

th at  th is  d i s c u s s i o n  m a y  be b e n e f i c i a l  to th o se  i n d i v i d u a l s  

w h o  w i l l  r e v i e w  and s t u d y  the i n t e r f u n d e d  s e r v i c e s  and 

c h a r g e s  ^n the new u n i f i e d  g o v e r n m e n t .

T he t r a n s f e r  of i n t e r f u n d  c h a r g e s  is d o n e  m o n t h l y  

on the b a s i s  of the a c t u a l  c o s t s  to the p r o v i d i n g  d e p a r t­

ment. A n y  end of the y e a r  a d j u s t m e n t s  e i t h e r  u p w a r d  or 

d o w n w a r d  are m a d e  in a c c o r d a n c e  w i t h  the a l l o c a t i o n  f a c t o r s  

o u t l i n e d  w i t h i n  ea ch  d e p a r t m e n t .  R e f e r e n c e  has be en  m a d e  to 

fi nal c h a r g e s  in some of the e x h i b i t s  for the 1975 test year. 

G e n e r a l l y  sp eaking, these r e f e r  to c h a r g e s  i n c u r r e d  by 

d e p a r t m e n t s  as a r es u lt  of u n i f i c a t i o n  and t he se c h a r g e s  

w e r e  not inter funded to the u t i li t ie s .
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M A Y O R  A N D  C I T Y  C O U N C I L  

The m e t h o d  for c a l c u l a t i n g  the b u d g e t e d  i n t e r f u n d  

c h a r g e s  f r o m  the M a y o r  a nd C i t y  C o u n c i l  to e a c h  of the 

s u b j e c r  u t i l i t i e s  was d e v e l o p e d  by t he  C i t y  B u d g e t  O f f i c e r  

in 1972. His j u d g m e n t  b a s e d  on o b s e r v a t i o n  of w o r k  s e s s i o n s  

a nd C i t y  C o u n c i l  m e e t i n g s  w a s  used to a p p o r t i o n  the.j... . v  

w o r k l o a d  of the M a y o r  and C i t y  C o u n c i l  i n t o  the f o l l o w i n g  

c a t e g o r i e s :

7*.genda r e l a t i n g  it em s 505.
P e r s o n n e l  f u n c t i o n s  20%
M a i n t e n a n c e  and o p e r a t i o n s  b u d g e t  15%
C a p i t a l  i m p r o v e m e n t  p r o g r a m  15%

W i t h i n  th e se  c a t e g o r i e s  of w o r k l o a d  the C i t y  B u d g e t  O f f i c e r  

e s t a b l i s h e d  the a l l o c a t i o n  f a ct o rs  for e a c h  u t i l i t y  on an 

a n n u a l  basis.

The C i t y  B u d ge t  O f f i c e r  a n a l y z e d  the final a g e n d a s  

of 8 C i t y  C o u n c i l  m e e t i n g s  in 'different m o n t h s  of 1974 to 

e s t a b l i s h  the p e r c e n t a g e  of a g en d a it em s  r e l a t i n g  to e a c h  

u t i l i t y .  The c h a r g e s  to e a c h  u t i l i t y  for the w o r k l o a d  of 

M a y o r  and C i t y  C o u nc i l r e l a t i n g  to p e r s o n n e l  f u n c t i o n s  w e r e  

e x p r e s s e d  as a p e r c e n t a g e  of the p r o j e c t e d  a u t h o r i z e d  p o s i­

tio n s  for e a c h  u t i l i t y  in r e l a t i o n  to the total a u t h o r i z e d  

p o s i t i o n s  for the City. T he  c h a r g e s  for the m a i n t e n a n c e  and 

o p e r a t i o n s  b u d g e t  and for the c a pi ta l  i m p r o v e m e n t  p r o g r a m  

w e r e  e x p r e s s e d  as a p e r c e n t a g e  of e a c h  u t i l i t y ' s  b u d g e t  in 

r e l a t i o n  to the e n t i r e  m a i n t e n a n c e  and o p e r a t i o n  b u d g e t  

and c a p i t a l  i m p r o v e m e n t  p r o g r a m  for the Ci ty. T he se  p e r­

ce n t a g e s  w e r e  w e i g h t e d  and a p pl i ed  to the ac tual 1975 e x­

pen s e  of this d e p a r t m e n t  by the C o n t r o l l e r  D i vision.

In addition, ea ch  u t i l i t y  w a s  c h a r g e d  ?£00 as 

its c o s t  for the e x p e n s e s  of its a d v i s o r y  board. Th es e
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l a y  b o a r d s  m e t  mo nt h ly ,  and t h e i r  m e m b e r s  w e r e  p a i d  a 

small st ip e nd .  Th e d e t e r m i n a t i o n  of t h e s e  c h a r g e s  w a s  

m a d e  by t a k i n g  the total a m o u n t  of m o n i e s  e x p e n d e d  to the 

C i t y  b o a r d s  and c o m m i s s i o n s  and d i v i d i n g  it by  20. (There 

w e r e  20 a d v i s o r y  boards.)

T h i s  d e p a r t m e n t  has u n d e r g o n e  s u b s t a n t i a l  c h a n g e  

as a r e s u l t  of un i fi c a t i o n ,  and E x h i b i t  3 i l l u s t r a t e s  the 

s e p a r a t i o n  of the A s s e m b l y  f r o m  the M a y o r / M a n a g e r  D e p a r t -  . 

m e n t  for i n t e r f u n d  pu r p os es .  Th e  a p p r o p r i a t e n e s s  of the 

w o r k l o a d  c a t e g o r i e s  and the a c c o m p a n y i n g  a l l o c a t i o n  f a c t o rs  

for each u t i l i t y  should be e x a m i n e d  for the 1977 b u d g e t  year.

C I T Y  . M A N A G E R

T h e  c a l c u l a t i o n  of i n t e r f u n d  c h a r g e s  for s e r v i c e s  

p r o v i d e d  by this d e p a r t m e n t  to the u t i l i t i e s  w a s  the r e s p o n­

sib ilit y  of the City Eudget Of fi ce r . The a l l o c a t i o n  of 

w o r k l o a d  w a s  m a d e  to the i d e n t i c a l  c a t e g o r i e s  as t h o s e  in 

the M a y o r  and C i t y  Co u nc il  D e p a r t m e n t .  The p e r c e n t a g e  of 

ti m e a l l o c a t e d  to those c a t e g o r i e s  v a r i e d  s l i g h t l y .  T he 

r e a s o n  for th is  w as  that the p e r s o n n e l  w i t h i n  th is  d e p a r t m e n t  

we r e asked for th ei r e v a l u a t i o n  of time sp e nt  on w o r k  r e l a t­

ing to t h e s e  c a te go r ie s . The judgment, of the C i t y  E u d g e t  

O f f i c e r  w h o  had s pe nt five m o n t h s  as A s s i s t a n t  C i t y  Ma n a ge r , 

in a d d i t i o n  to his o b s e r v a t i o n s  of w o r k  s e s s i o n s  and C i t y  

C o u n c i l  m e e t i n g s ,  w as  a l s o  a c r i t e r i o n .

VJithin each ca t eg or y, (agenda r e l a t e d  a c t i v i t i e s ,  

p e r s o n n e l  f un c ti o n s ,  m a i n t e n a n c e  and o p e r a t i o n  bu dget, and 

c a p i t a l  i m p r o v e m e n t  program) the p e r c e n t a g e  of w o r k l o a d  for 

ea ch  u t i l i t y  w a s  c a l c u l a t e d  in Die same m a n n e r  as for the 

M a y o r  and C i t y  Council. The a c t u a l  e x p e n s e  to e a c h  u t i l i t y  

was c a l c u l a t e d  bv the C o n t r o l l e r  D i v i s i o n  w h o  a p p l i e d  the

U - 7 C - 2 G  ( 2 )

Page e



w e i g h t e d  p e r c e n t a g e  to the a c t u a l  e x p e n s e  of the C i t y  M a n a ­

ger ' s  O f f i c e  less the d o l l a r s  a t t r i b u t a b l e  for rne a d m i n­

is t r a t i v e  a s s i s t a n t  and s e c r e t a r y  w h o s e  s p e c i a l i s e d  tasks 

had p r o v i d e d  no s e r v i c e  to the u t i li t y.

In 1975 the e x p e n s e  of th is  d e p a r t m e n t  i n c l u d e d  

the f u n c t i o n s  of la bo r  R e l a t i o n s  S p e c i a l i s t ,  Equal E m p l o y­

me n t  O f f i c e r  and P u b l i c  I n f o r m a t i o n  O f f i c e r .  It s h o ul d be 

no ted in the b u d g e t e d  i n t e r f u n d  c h a r g e s  for fisc al y e a r  1976 

tha t s o m e  of these  f u n c t i o n s  ha ve  b e e n  r e m o v e d  f r o m  this 

d e p a r t m e n t  and the C i t y  M a n a g e r  is c o m b i n e d  w i t h  the M ayor. 

A n  e v a l u a t i o n  for the 1977 b u d g e t e d  i n t e r f u n d  c h a r g e s  wi l l  

be n e c e s s a r y  for this d e p a r t m e n t .

The Ci ty  B u d g e t  O f f i c e r  g a v e  t e s t i m o n y  tha t a time 

s tu dy  had be e n a t t e m p t e d  for this d e p a r t m e n t  but w a s  not 

s u c c e s s f u l  b e c a u s e  the p e r s o n n e l  d id  not a c c u r a t e l y  or 

a d e q u a t e l y  fill o u t  the time sheets. T i m e  c a r d s  w e r e  al so  

p r o p o s e d  at  one ti me  for the M a y o r  and C i t y  C o u n c i l  but this 

idea w a s  rejected.

I N T E R N A L  A U D I T

T m :  c a l c u l a t i o n  of  i n t e r f u n d  c h a r g e s  f r o m  t h i s  d e ­

p a r t m e n t  w a s  t h e  r e s p o n s b i l i t y  of t h e  I n t e r n a l  A u d i t o r  

w o r k i n g  w i t h  t h e  C i t y  B u d g e t  O f f i c e r .  T h e  a c t u a l  i n t e r f u n d  

c h a r g e  t o  t h e  u t i l i t i e s  w a s  c a l c u l a t e d  b y  m u l t i p l y i n g  t h e  

a c t u a l  a u d i t o r  h o u r s  s p e n t  o n  e a c h  u t i l i t y  b y  t h e  p r e d e t e r ­

m i n e d  c o s t  p e r  h o u r .  T h e  h o u r l y  c h a r g e  w a s  b a s e d  o n  t h e  

s a l a r i e s  a n d  o v e r h e a d  o f  t h e  d e p a r t m e n t  a s  o u t l i n e d  in 

E x h i b i t  6 a. T e s t i m o n y  w a s  r e c e i v e d  t h a t  t h e  h o u r l y  r a t e s  

c h a r g e d  b y  this d e p a r t m e n t  are r e a d j u s t e d  as p e r s o n n e l  

c h a n g e s  a n d  pay i n c r e a s e s  for  .Municipal e m p l o y e e s  t a k e
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ef fe ct . E x h i b i t s  s h o w i n g  t h a t  s u b s t a n t i a l l y  h i g h e r  c os t s 

w o u l d  be i n c u r r e d  if t h e s e  s e r v i c e s  w e r e  p u r c h a s e d  o u t s i d e  

the M u n i c i p a l i t y  w e r e  p r o v i d e d .  T h e  I n t e r n a l  A u d i t o r ,  w h o  

c a l c u l a t e s  the a c t u a l  c h a r g e s  of t h i s  d e p a r t m e n t ,  has an o n­

goi n g  w o r k l o a d  a nd is a b l e  to e s t i m a t e  w i t h  a c c u r a c y  his 

c h a r g e s  to o t h e r s  for b u d g e t a r y  p u r p o s e s .  He a l s o  -works 

w i t h  s ta f f of v a r i o u s  d e p a r t m e n t s  to h e l p  d e t e r m i n e  his 

c o st s  b a s e d  on t h e i r  needs.

C O M M U P I T Y  P H 0 M 0 T I O N

T h e  c a l c u l a t i o n  of i n t e r f u n d  c h a r g e s  fr om  this 

d e p a r t m e n t  w e r e  p e r f o r m e d  by the P u b l i c  I n f o r m a t i o n  O f f i c e r  

and t he  C i t y  B u d g e t  O f f i c e r  o n  the b a s i s  of two costs: one, 

the c c s t  of m e m b e r s h i p  to the C i t y  in the A l a s k a  M u n i c i p a l  

L e a g u e  and the A l a s k a  C h a m b e r  of C o m m e r c e  and, two, the 

space d i s t r i b u t i o n  in the 1974 a n n u a l  rep o rt .

T h e  d e t e r m i n a t i o n  o f  e a c h  u t i l i t y ' s  c o s t  for the 

M u n i c i p a l  L e a g u e  and C h a m b e r  m e m b e r s h i p s  w a s  a l l o c a t e d  on 

the r a t i o  of the n u m b e r  of e m p l o y e e s  per u t i l i t y  to the 

total n u m b e r  of C i t y  e m p l o y e e s .  The a l l o c a t i o n  for sp a ce  in 

the a n n u a l  r e p o r t  w a s  e x p r e s s e d  as a p e r c e n t a g e  of e a c h  

u t i l i t y ' s  s p a c e  in r e l a t i o n s h i p  to the e n t i r e  cos t of the 

c.nnual re port.

T e s t i m o n y  w a s  g i v e n  tha t t h r o u g h  an i n a d v e r t e n t  

error the c o s t  of the m e m b e r s h i p  fees was not i n t e r f u n d e d  

for the 1975 t e s t  year. It is the inten t i on , howe ve r, of 

the M u n i c i p a l i t y  to a l l o c a t e  the e x p e n s e  of th ese m e m b e r s h i p s  

in the future. In a dd ition, the M u n i c i p a l i t y  has d e c i d e d  

to d i s c o n t i n u e  the p u b l i c a t i o n  of the a n nu a l r e p o r t  aft er 

1975.
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C I T Y  C L E R K  A D M I N I S T R A T I O N  

Th e c a l c u l a t i o n  of th e se  i n t e r f u n d  c h a r g e s  w a s  the 

r e s p o n s i b i l i t y  of the C i t y  C l e r k  w o r k i n g  w i t h  the C i t y  

B u d g e t  Of f ic e r.  T h e  s e r v i c e s  p r o v i d e d  by the C i t y  C l e r k  to 

the s u b j e c t  u t i l i t i e s  in this d o c k e t  a re  the c o s t s  i n c u r r e d
l

by the C l e r k ' s  O f f i c e  in p r o v i d i n g  s e r v i c e s  to the u t i l i t y  

a d v i s o r y  b o a r d s  and c o m m i s s i o n s .  T h e s e  s e r v i c e s  i n c l u d e  

r e c o r d i n g  s e c r e t a r i e s ,  t r a n s c r i b i n g  m i n u t e s ,  o v e r h e a d ,  

m a il in g, etc. The a c t u a l  charge, c a l c u l a t e d  by the C o n ­

tro l l e r  D i vi si on , w a s  b a s e d  on 1/20 of the t o t a l  c o s t  of 

p r o v i d i n g  s e r v i c e s  to all of the C i t y  b o a r d s  and c o m m i s­

sions. T h e r e  w a s  t e s t i m o n y  that in the f u t u r e  t h e s e  c h a r g e s  

will not be  interfuncec. but wil l be s e r v i c e s  p r o v i d e d  i n­

tern a l l y  by e a c h  u ti li ty.

C IT Y  C L E R K  - R E C O R D S  R E T E N T I O N  

The c a l c u l a t i o n  of t h e s e  i n t e r f u n d  c h a r g e s  w a s  the 

r e s p o n s i b i l i t y  of t he  C i t y  C l e r k  w o r k i n g  w i t h  the C i t y  

B u d g e t  O f f i c e r  u s i n g  t h e i r  p r e v i o u s  e x p e r i e n c e s  in p r o v i d i n g  

the s e r v i c e  of m i c r o f i l m i n g  r e c o r d s  of v a r i o u s  d e p a r t m e n t s .  

The a c t u a l  c h a r g e s  w e r e  for the s e r v i c e s  r e c e i v e d ,  a n d  the 

cost was d e t e r m i n e d  on an h o u r l y  c h a r g e  b a s e d  on s a l a r i e s  

and ov e rh ea d . The fo r m  for a p a r t i c i p a t i n g  d e p a r t m e n t  to 

r e q u e s t  m i c r o f i l m i n g  w a s  p r o v i d e d  as E x h i b i t  32. T i m e  

she ets w e r e  ke p t by  the p e r s o n n e l  in this d e p a r t m e n t  for the 

c a l c u l a t i o n  of the a c t u a l  cost. W h e n  b u d g e t i n g  for this 

service, a u t i l i t y  w o u l d  c o n s u l t  w i t h  the C i t y  Cler k,

R e c or ds  R e t e n t i o n  p e r s o n n e l  to d e t e r m i n e ,  b a s e d  on the r e­

quested  work, w h a t  the p r o j e c t e d  c o s t s  w o u l d  be. It is 

noted t h a t  for the test ye ar  1975 t h e r e  w e r e  no c h a r g e s  to 

;,v;U and v e r y  m i n i m a l  c h a r g e s  to A T U  and  MLfiP.
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C I T Y  A T T O R N E Y  

T h e  c a l c u l a t i o n  o f  t h e s e  c h a r g e s  w a s  t h e  r e s p o n ­

s i b i l i t y  o f  t h e  C i t y  A t t o r n e y  w o r k i n g  w i t h  t h e  C i t y  B u d g e t  

O f f i c e r  a n d  t h e  a c t u a l  c h a r g e s  w e r e  c a l c u l a t e d  b y  t h e  O f f i c e  

o f  t h e  C i t y  A t t o r n e y .  A  r e t a i n e r  w a s  c h a r g e d  t o  e a c h  u t i l ­

i t y  a n d  t h e  P o r t  as i t s  p o r t i o n  o f  t h e  m a i n t e n a n c e  o f  t h e  

C i t y  A t t o r n e y ' s  f i l e s ,  r e f e r e r c e  l i b r a r y  a n d  o v e r h e a d .  It  

s h o u l d  b e  n o t e d  t h a t  t h e r e  w a s  n o  r e t a i n e r  a l l o c a t e d  t o  t h e  

g e n e r a l  g o v e r n m e n t  d e p a r t m e n t s .  T h e  a t t o r n e y  t i m e  w a s  a l l o ­

c a t e d  a t  $ 6 0  a b i l l a b l e  h o u r ,  f o r  t h e  y e a r  1 9 7 5 ;  e a c h  a t t o r ­

n e y  k e p t  a r e c o r d  o f  h i s  w o r k l o a d  a t t r i b u t a b l e  t o  t h e  u t i l ­

i t i e s .  T e s t i m o n y  w a s  g i v e n  t h a t  a t  t h e  p r e s e n t  t i m e  a n d  

fo r  t h e  t e s t  y e a r  1 9 7 5 ,  t h e r e  w a s  n o  f o r m  f o r  t h e  a t t o r n e y s  

t o  f i l l  o u t ,  a n d  in s o m e  i n s t a n c e s  t i m e  k e e p i n g  w a s  n o t e d  

o n  d e s k  c a l e n d a r s  a n d  i n  o t h e r  i n a p p r o p r i a t e  w a y s .  V a r i o u s  

e x p e n s e s  a s s o c i a t e d  w i t h  l i t i g a t i o n  w e r e  a l l o c a t e d  t o  t h e  

a p p r o p r i a t e  u t i l i f v .  T h  . C i t y  B u d g e t  O f f i c e r  s t a t e d  i n  t h e  

e v e n t  o f  a m o n e t a r y  a w a r d  b y  t h e  C o u r t s  in. f a v o r  of a u t i l ­

i t y  t h o s e  m o n i e s  w e r e  d i r e c t l y  a p p o r t i o n e d  to t h a t  u t i l i t y .

I f  a u t i l i t y  w o u l d  c o n t r a c t  w i t h  a n  a t t o r n e y  o u t ­

s i d e  t h e  C i t y  A t t o r n e y ' s  s t a f f ,  t h e  c o s t  a s s o c i a t e d  in t h i s  

m a t t e r  w o u l d  b e  b i l l e d  d i r e c t l y  to  t h e  u t i l i t y .

P R O P E R T Y  M A N A G E M E N T  

T h e  c a l c u l a t i o n  o f  i n t e r f u n d  c h a r g e s  b y  t h i s  

d e p a r t m e n t  w a s  d o n e  b y  t h e  P r o p e r t y  M a n a g e m e n t  O f f i c e r  

w o r k i n g  w i t h  t h e  C i t y  B u d g e t  O f f i c e r .  T h i s  d i v i s i o n  is t h e  

Office, o f  R e c o r d  f o r  a l l  r e a l  p r o p e r t y  i n c l u d i n g  r i g h t s - o f -  

w a y ,  b u i l d i n g s  a n d  a n y  n o n - m o v a b l e  e q u i p m e n t  t h a t  is M u n i c i -  

• p a l  p r o p e r t y .



A  r e t a i n e r  w a s  c h a r g e d  t o  e a c h  u t i l i t y  a n d  t h e  

g e n e r a l  g o v e r n m e n t  u n i t  w h i c h  c o v e r e d  t h e  s a l a r y ,  b e n e f i t s  

a n d  s p a c e  a l l o c a t e d  t o  t h e  R e c o r d s . i C l e r k . T h e  v o l u m e  of  

r e c o r d s  k e p t  f o r  e a c h  u t i l i t y  a n d  g e n e r a l  g o v e r n m e n t  u n i t  

w a s  a f a c t o r  t a k e n  i n t o  c o n s i d e r a t i o n  in  d e t e r m i n i n g  t h e  

r e t a i n e r .  T h e  r e t a i n e r  w a s  i n s t i t u t e d  b y  t h e  C i t y  A t t o r n e y  

i n  1 9 7 4 ,  w h e n  P r o p e r t y  M a n a g e m e n t  c a m e  u n d e r  h i s  s u p e r v i ­

s i o n .  It i s n o w  s e p a r a t e  a n d  t h e  r e a s o n a b l e n e s s  o f  t h e  

r e t a i n e r  s h o u l d  b e  r e - e v s l u a t e d .

T h e  a c t u a l  i n t e r f u n d  c h a r g e  w a s  t n e  b u d g e t e d  

r e t a i n e r  p l u s  t h e  a c t u a l  c h a r g e  o f  $ 1 7 . 5 0  a n  h o u r  f o r  a p p r a i s  

i n g  a n d  r i g h t - o f - w a y  l a n d  a c q u i s i t i o n .  T h e  h o u r l y  c o s t  w a s  

b a s e d  o n  an  a n a l y s i s  b y  t h e  I n t e r n a l  A u d i t o r  o f  t h e  s a l a r y  

a n d  o v e r h e a d  in t h i s  d e p a r t m e n t .  T h e  P r o p e r t y  M a n a g e m e n t  

O f f i c e r  a n d  t h e  C o n t r o l l e r  D i v i s i o n  c a l c u l a t e d  t h e  a c t u a l  

c h a r g e s .

T h e  M u n i c i p a l i t y  p r o v i d e d  t h r o u g h  E x h i b i t  1 1 a  

c o m p a r a b l e  h o u r l y  c o s t s  o f  i n d e p e n d e n t  a p p r a i s e r s .  T h e  

c h a r g e  b y  t h e  p r o p e r t y  m a n a g e m e n t  d i v i s i o n  t o  e a c h  u t i l i t y  

w a s  s i g n i f i c a n t l y  l e s s  t h a n  t h e  c o s t  c h a r g e d  b y  a n  i n d e ­

p e n d e n t  a p p r a i s e r .

A D M I N I S T R A T I V E  S E R V I C E S ,  A D M I N I S T R A T I O N

T h e  c a l c u l a t i o n  o f  t h e s e  c h a r g e s  w a s  t h e  r e s p o n ­

s i b i l i t y  o f  t h e  C i t y  B u d g e t  O f f i c e r  i n  c o n s u l t a t i o n  w i t h  t h e  

A s s i s t a n t .  C i t y  M a n a g e r ,  A d m i n i s t r a t i v e  S e r v i c e s ,  t h e  S t a f f  

A c c o u n t a n t ,  a n d  t h e  F i n a n c i a l  M a n a g e m e n t  S y s t e m s  A c c o u n t a n t .  

T h e  c h a r g e s  to t h e  u t i l i t i e s  w e r e  e x p r e s s e d  a s  a p e r c e n t a g e  

o f  t h e  t o t a l  w o r k l o a d  o f  t h e  a b o v e  m e n t i o n e d  p e r s o n n e l .

T h e i r  w o r k l o a d  w a s  a n a l y z e d  b y  t h e  C i t y  B u d g e t  O f f i c e r



u t i l i z i n g  h i s  b e s t  e s t i m a t e  a n d  e x p e r t i s e  b a s e d  o n  t h e  

t i m e  t h e s e  i n d i v i d u a l s  s p e n t  o n  u t i l i t y  m a t t e r s  in f o u r  

a r e a s :  c u r r e n t  o p e r a t i n g  b u d g e t ;  e x i s t i n g  c a p i t a l  i m p r o v e ­

m e n t  p r o g r a m ;  p r o j e c t e d  b o n d  s a l e s ;  u s e  o f  t h e  c o m p u t e r i z e d  

a c c o u n t i n g  s y s t e m .  T h e  a c t u a l  c h a r g e ,  c a l c u l a t e d  b y  t h e  

C o n t r o l l e r  D i v i s i o n ,  w a s  d e t e r m i n e d  b y  a p p l y i n g  t h e  w e i g h t e d  

p e r c e n t a g e s  t o  t h e  a c t u a l  1 9 7 5  e x p e n s e  o f  t h i s  d e p a r t m e n t .  

T h e  a c t u a l  c h a r g e s  f o r  1 9 7 5  w e r e  l e s s  t h a n  t h e  b u d g e t e d  

a m o u n t .  T h e  r e a s o n  g i v e n  w a s  t h a t  v a c a n c y  f a c t o r s  w e r e  

g r e a t e r  t h a n  b u d g e t e d ,  s o  t h e  i n t e r f u n d  c h a r g e s  w e r e  a d ­

j u s t e d  b a c k w a r d s  o n  t h e  b a s i s  of t h e  c a l c u l a t e d  w e i g h t e d  

p e r c e n t a g e s .  T h e  p e r s o n n e l  o f  t h i s  d e p a r t m e n t  r e v i e w  t h e i r  

w o r k  l o a d  a n n u a l l y  w i t h  t h e  C i t y  E u d g e t  O f f i c e r  t o  d e t e r m i n e  

t h e  p e r c e n t a g e  of  t i m e  s p e n t  o n  u t i l i t y  m a t t e r s .

T h i s  d e p a r t m e n t  is t h e  O f f i c e  o f  M a n a g e m e n t  an d  

E u d g e t  f o r  t h e  1 9 7 6  b u d g e t  y e a r .

C O N T R O L L E R

T h e  c a l c u l a t i o n  of  t h e  i n t e r f u n d  c h a r g e s  o f  t h i s  

d e p a r t m e n t ,  w h i c h  w a s  t h e  g e n e r a l  a c c o u n t i n g  a r m  of  t h e  C i t y ,  

w a s  t h e  r e s p o n s i b i l i t y  o f  t h e  C o n t r o l l e r  a n d  s t a f f  w o r k i n g  

w i t h  t h e  C i t y  B u d g e t  O f f i c e r .

T h r e e  c a t e g o r i e s  of  c o s t s  a r e  a n a l y z e d  to d e t e r ­

m i n e  t h e  p e r c e n t a g e  o f  t i m e  s p e n t  o n  u t i l i t y  m a t t e r s .  T h e  

f i r s t  c a t e g o r y ,  r e g u l a r  c h a r g e s ,  ( a c c o u n t a n t s '  t i m e  i n  

t h e  g e n e r a l  a c c o u n t s  p a y a b l e  c a t e g o r y ) , a l l o c a t e d  i t s  c o s t s  

f o r  t h e  1 9 7 5  t e s t  y e a r  b a s e d  o n  d e s k  a u d i t  t i m e  s t u d i e s  

p e r f o r m e d  o v e r  a o n e  m o n t h  p e r i o d .  T h e  C o n t r o l l e r  s e l e c t e d  

t h e  t i m e  p e r i o d  a n d  b o t h  d a i l y  a n d  h o u r l y  t i m e  s t u d i e s  w e r e
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p e r f o r m e d .  E x h i b i t  1 3 a  w a s  p r o v i d e d ,  w h i c h  w a s  t h e  d e s k  

a u d i t  t i m e  s h e e t s  f o r  N o v e m b e r  1 9 7 4 .  T h e  e m p l o y e e s  w e r e  r e ­

s p o n s i b l e  f o r  i n t e r p r e t a t i o n  o f  w o r k l o a d  a n d  f i l l i n g  o u t  

t i m e  s h e e t s .

T h e  s e c o n d  c a t e g o r y  w a s  t h e  p a y r o l l  s y s t e m .  T h e  

a l l o c a t i o n  f a c t o r s  f o r  e a c h  u t i l i t y  w e r e  a r r i v e d  a t  b y  

d e t e r m i n i n g ,  t h r o u g h  d e s k  a u d i t  t i m e  s t u d i e s  f o r  a m o n t h  a n d  

a n a n a l y s i s  o f  p a y r o l l  t r a n s a c t i o n s  f o r  e a c h  u t i l i t y ,  t h e  ' 

w o r k l o a d  f o r  e a c h  u t i l i t y  e x p r e s s e d  a s  a p e r c e n t a g e  o f  t h e  

t o t a l  w o r k l o a d  o f  t h i s  d i v i s i o n .

T h e  t h i r d  c a t e g o r y  w a s  t h e  f i n a n c i a l  m a n a g e m e n t  

s y s t e m  (FI1S), a n d  t h e s e  c o s t s  w e r e  a l l o c a t e d  o n  t h e  b a s i s  o f  

d e s k  a u d i t  t i m e  s t u d i e s  o v e r  t h e  s a m e  m o n t h l y  p e r i o d  a l o n g  

w i t h  a n  a n a l y s i s  o f  t h e  F M S  t r a n s a c t i o n s  f o r  e a c h  u t i l i t y .  

T h i s  i n c l u d e d  c o m p u t e r  m a c h i n e  t i m e  t h a t  t h e  C o n t r o l l e r  u s e d  

f o r  e a c h  u t i l i t y  in a d d i t i o n  t o  t h o s e  c h a r g e s  a l l o c a t e d  

d i r e c t l y  b y  t h e  d a t a  p r o c e s s i n g  d e p a r t m e n t  t h r o u g h  t h e  

i n t e r f u n d  p r o c e s s .  T h e  w e i g h t e d  a v e r a g e  of  t h e  a l l o c a t i o n  

p e r c e n t a g e s  i n  e a c h  o f  t h e  t h r e e  c a t e g o r i e s ,  r e g u l a r  c h a r g e s ,  

p a y r o l l  s y s t e m s ,  a n d  F.MS w a s  a p p l i e d  t o  t h e  a c t u a l  1 9 7 5  

c o n t r o l l e r  e x p e n s e ,  a n d  c a l c u l a t e d  b y  t h i s  d e p a r t m e n t .

T R E A S U R Y

T h e  c a l c u l a t i o n  o f  t h e  i n t e r f u n d  c h a r g e s  o f  t h i s  

d e p a r t m e n t  w a s  t h e  r e s p o n s i b i l i t y  o f  t h e  T r e a s u r e r  a n d  s t a f f  

w o r k i n g  w i t h  t h e  C i t y  E u d g e t  O f f i c e r .

T h e  T r e a s u r y  w a s  r e s p o n s i b l e  f o r  t h e  r e c e i p t  a n d  

c u s t o d y  o f  a l l  f u n d s  f or  t h e  C i t y ,  i n c l u d i n g  u t i l i t y  m o n i e s .  

T h e  T r e a s u r e r ,  s u p e r v i s o r  o f  t i n s  d e p a r t m e n t ,  w a s  r e s p o n ­

s i b l e  f or  t h e  i n v e s t m e n t  o f  a l l  f u n d s  i n c l u d i n g  u t i l i t y  b o n d
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f u n d s  a n d  h a n d l e s  a l l  s t r e e t  a n d  w a t e r  a s s e s s m e n t s .  E x ­

h i b i t  3 0  w a s  p r o v i d e d  t o  s h o w  t h e  m o n t h l y  r e p o r t s  m a d e  b y  

r h e  T r e a s u r e r  i n d i c a t i n g  t h e  s t a t u s  o f  a l l  c a s h  a n d  i n v e s t ­

m e n t s  o f  t h e  M u n i c i p a l i t y .

T h e r e  a r e  t h r e e  s e c t i o n s  u n d e r  t h e  T r e a s u r y  D e ­

p a r t m e n t :  R e c e i p t s  a n d  C u s t o d y ,  P a r k i n g  V i o l a t i o n s  a n d

A s s e s s m e n t s .  T h e  T r e a s u r e r  m a d e  t h e  d e t e r m i n a t i o n  t h a t  h a l f  

of  t h e  a d m i n i s t r a t i v e  e x p e n s e  o f  t h i s  d e p a r t m e n t  b e  a l l o ­

c a t e d  a s  o v e r h e a d  e q u a l l y  t o  t h e s e  t h r e e  s e c t i o n s .  T h i s  

a l l o c a t i o n  b e c a m e  a p a r t  o f  t h e  c o s t s  o f  s e r v i c e  p r o v i d e d  b y  

e a c h  s e c t i o n .

C h a r g e s  t o  e a c h  o f  t h e  s u b j e c t  u t i l i t i e s  f o r  s e r ­

v i c e s  r e n d e r e d  b y  t h e  R e c e i p t s  a n d  C u s t o d y  S e c t i o n  w e r e  

b a s e d  o n  a o n e  w e e k  t i m e  s t u d y  in 1 9 7 4  in w h i c h  t h e  i n d i v ­

i d u a l s  w o r k i n g  in t h i s  s e c t i o n  p e r f o r m e d  a p h y s i c a l  c o u n t  o f  

t r a n s a c t i o n s  h a n d l e d .  A s a m p l e  o f  t h e  t i m e  s h e e t  w a s  n o t  

a v a i l a b l e  b e c a u s e  o f  t h e  r e l o c a t i o n  o f  t h i s  d e p a r t m e n t  a n d  

t h e  d i s p o s a l  o f  t h e s e  r e c o r d s .  T h e  a c t u a l  e x p e n s e  t o  e a c h  

u t i l i t y  w a s  e x p r e s s e d  a s  a p e r c e n t a g e  o f  t h e  t o t a l  c o s t  o f  

p r o c e s s i n g  a l l  t r a n s a c t i o n s  b y  t h i s  s e c t i o n .

P a r k i n g  V i o l a t i o n s  d i d  n o t  a f f e c t  a n y  o f  t h e  

s u b j e c t  u t i l i t i e s .

T h e  a l l o c a t i o n  of  t h e  A s s e s s m e n t  s e c t i o n  i n t e r f u n d  

e x p e n s e  w a s  a l s o  b a s e d  o n  a o n e  w e e k  t i m e  s t u d y  in 1 9 7 4  o f  

t h o s e  i n d i v i d u a l s  w o r k i n g  i n  th e s e c t i o n  b a s e d  on t h e  n u m b e r  

o f h o u r s  s p e n t  on  e a c h  a s s e s s m e n t  p r o b l e m .  I t s h o u l d  b e  

n o t e d  t h a t  t h e  o n l y  u t i l i t y  r e q u i r i n g  t h e s e  s e r v i c e s  .is AV 7U . 

T h e  a c t u a l  i n t e r f u n d  e x p e n s e  of t h e  A s s e s s m e n t  D i v i s i o n  w a s
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e x p r e s s e d  as a p e r c e n t a g e  o f  A W U ' s c o s t  .in r e l a t i o n  t o  t h e

e n t i r e  c o s t  o f  t h i s  s e c t i o n .

T h e  r e m a i n i n g  h a l f  o f  a l l  i n t e r f u n d  e x p e n s e s  o f  

t h e  T r e a s u r y  D e p a r t m e n t  w a s  a l l o c a t e d  t o  e a c h  u t i l i t y  a n d  

t h e  g e n e r a l  g o v e r n m e n t  u n i t  b a s e d  o n  t h e i r  a v e r a g e  e q u i t y  

in t h e  i n v e s t m e n t  a c c o u n t s  d u r i n g  t h e  t w o  m o n t h s  p r i o r  to  

t h e  1 9 7 5  b u d g e t  p r e p a r a t i o n .  T h i s  w a s  e x p r e s s e d  a s  a p e r ­

c e n t a g e  o f  t h e  t o t a l  e q u i t y  i n v e s t m e n t  o f  t h e  C i t y  a n d

a p p l i e d  b y  t h e  C o n t r o l l e r  D i v i s i o n  t o  t h e  a c t u a l  c o s t s  o f

t h i s  d e p a r t m e n t .

F o r  t h e  1 9 7 7  b u d g e t ,  t h e  s e w e r  u t i l i t y  w i l l  h a v e  

s u b s t a n t i a l  i m p a c t  o n  t h i s  d e p a r t m e n t .  A l s o ,  t e s t i m o n y  w a s  

r e c e i v e d  t h a t  m a n y  d i f f e r e n t  f u n d s  w i l l  b e  h a n d l e d  b y  t h i s  

d e p a r t m e n t  a s  a r e s u l t  o f  u n i f i c a t i o n .  T h e  m e t h o d o l o g y  u s e d  

t o d e t e r m i n e  i n t e r f u n d  c h a r g e s  f o r  t h i s  d e p a r t m e n t  n e e d s  r e -  

e v a l u a t i o n  in l i g h t  of  u n i f i c a t i o n .

P R I N T  S H O P

T h e  c a l c u l a t i o n  of t h e  i n t e r f u n d  c h a r g e s  f o r  t h i s  

d e p a r t m e n t  w a s  t h e  r e s p o n s i b i l i t y  o f  t h e  u t i l i t y  m a n a g e r s  

w o r k i n g  w i t h  t h e  C i t y  B u d g e t  O f f i c e r ,  a n d  a c t u a l  c h a r g e s  w e r e  

c o m p u t e d  b y  t h e  P r i n t  S h o p  S u p e r v i s o r  i n  a c c o r d a n c e  w i t h  t h e  

P r i n t  S h o p  P r i c e s  p r o v i d e d  as  E x h i b i t  1 5 a .  T h e s e  p r i c e s  

w e r e  b a s e d  o n  s a l a r i e s  a n d  o v e r h e a d .

It s h o u l d  b e  n o t e d  t h a t  t h e r e  w a s  o v e r  a 4 0 0 %  i n ­

c r e a s e  i n  t h e  b u d g e t e d  a n d  a c t u a l  a m o u n t s  i n t e r f u n d e d  i n  t h i s  

c a t e g o r y  f o r  A T U  a n d  A W U  in 1 9 7 5 .  T e s t i m o n y  w a s  g i v e n  t h a t  

t h e  p r o b a b l e  r e a s o n  f o r  t h i s  w a s  t h a t  A T U  o r d e r e d  a s e r i e s  

of  n e w  f o r m s ,  h a v i n g  u s e d  u p  f o r m s  t h a t  h a d  b e e n  p u r c h a s e d  

f r o m  a n  o u t s i d e  s u p p l i e r .  A s  a r e s u l t  t h e  i n i t i a l  c o s t  w a s  c o n
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s i d e r a b l y  g r e a t e r  t h a n  a n o r m a l  y e a r ' s  u s a g e .  A  p r i c e  s h e e t  

f r o m  K e n  V7 ray's P r i n t  S h o p  s u b s t a n t i a t e d  t h e  f a c t  t h a t  t h e  

P r i n t  S h o p  p r i c e s  a r e  a n y w h e r e  f r o m  o n e - t h i r d  to  o v e r  1 0 0 %  

l e s s  t h a n  t h e  s a m e  s e r v i c e  o f f e r e d  b y  a p r i v a t e  b u s i n e s s .

C O U R I E R  A N D  K A I L  

T h e  c a l c u l a t i o n  o f  t h e  i n t e r f u n d  c h a r g e s  o f  t h i s  

d e p a r t m e n t  w a s  t h e  r e s p o n s i b i l i t y  o f  t h e  C i t y  E u d g e t  O f f i c e r  

a n d  a c t u a l  c h a r g e s  w e r e  c o m p u t e d  b y  t h e  M a i l  R o o m  C l e r k  a n d  

t h e  C o n t r o l l e r  D i v i s i o n .

T h e  a l l o c a t i o n  f a c t o r  u s e d  t o  d e t e r m i n e  t h e  a m o u n t s  

b u d g e t e d  t o  e a c h  u t i l i t y  w a s  b a s e d  o n  a n  a n a l y s i s  o f  t h e  

c u r r e n t  c o u r i e r  s c h e d u l e  ( 1 9 7 4 ) .  T h e  n u m b e r  of  c o u r i e r  

s t o p s  w h i c h  s e r v e d  e a c h  u t i l i t y  w a s  e x p r e s s e d  a s  a p e r c e n t ­

a g e  o f  t h e  t o t a l  a m o u n t  of  s t o p s .  T h i s  p e r c e n t a g e  b e c a m e  

e a c h  u t i l i t y ' s  a l l o c a t i o n  o f  t h e  a c t u a l  c o s t s  o f t h i s  d e ­

p a r t m e n t  .

I t  s h o u l d  b e  n o t e d  t h a t  fo r  1 9 7 5  A T U  r e c e i v e d  n o  

s e r v i c e  f r o m  t h i s  s e c t i o n  b e c a u s e  t h e  d e m a n d s  o f  t h i s  u t i l ­

i t y  b e c a m e  s u f f i c i e n t  t o  j u s t i f y  h i r i n g  i t s  o w n  e m p l o y e e  t o  

p r o v i d e  t h i s  s e r v i c e .  T e s t i m o n y  w a s  g i v e n  t h a t  t h e  m i n i m u m  

a m o u n t  o f  t i m e s  t h e  c o u r i e r  s e r v e s  M L & P  a n d  A W U  w a s  f o u r  

t i m e s  d a i l y .

T h e  m a i l r o o m  c h a r g e s  w e r e  t h e  r e s u l t  o f  j o i n t  

u t i l i t y  m a i l i n g s  (not c u s t o m e r  b i l l i n g )  a n d  w e r e  m i n i m a l .

E a c h  u t i l i t y  h a s  i t s  o w n  p o s t a g e  m a c h i n e  s o  t h e s e  c h a r g e s  

a r e  n o  l o n g e r  i n t e r f u n d e d .

I N S U R A N C E  A N D  C L A I M S  ( R I S K  M A N A G E M E N T )

T h e  c a l c u l a t i o n  o f  t h e  i n t e r  f u n d  c h a r g e s  f o r  t h i s  

d e p a r t m e n t  w a s  t h e  r e s p o n s i b i l i t y  o f  t h e  I n s u r a n c e / C l a i m s
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O f f i c e r  w o r k i n g  w i t h  t h e  C i t y  B u d g e t  O f f i c e r .  T h e  a l l o c a ­

t i o n  of  t h e s e  c h a r g e s  w a s  b a s e d  o n  t w o  c a t e g o r i e s :  c l a i m s  

a c t i v i t y  a n d  i n s u r a n c e  a c t i v i t y .

T h e  a c t u a l  c o s t  o f  p r o c e s s i n g  c l a i m s  f i l e d  a g a i n s t  

t h e  C i t y  w a s  c a l c u l a t e d  o n  a c o s t  p e r  c l a i m  b a s i s  a n d  

c h a r g e d  to  t h e  a p p r o p r i a t e  u t i l i t y ,  A  q u a r t e r l y  r e p o r t  w a s  

m a d e  i n d i c a t i n g  t h e  n u m b e r  o f  c l a i m s  f i l e d  a g a i n s t  e a c h  

u t i l i t y  a n d  t h e  g e n e r a l  g o v e r n m e n t  u n i t ,  t h e  t o t a l  e x p e n s e  

o f  p r o c e s s i n g  t h o s e  c l a i m s  a n d  t h e  c a l c u l a t i o n  o f  c h a r g e s  t o  

e a c h  u t i l i t y .  E x h i b i t  1 7 a  d e t a i l e d  t h e  1 9 7 5  c l a i m s  a g a i n s t  

e a c h  o f  t h e  s u b j e c t  u t i l i t i e s  a n d  p r o v i d e d  w o r k  s h e e t s  u s e d  

t o  d e t e r m i n e  t h e  c o s t  of e a c h  c l a i m  b a s e d  o n  t h i s  d e p a r t m e n t ' s  

o v e r h e a d  t o  p r o c e s s  t h e s e  c l a i m s .  I t  w a s  e m p h a s i z e d  t h a t  

t h i s  c h a r g e  is o n l y  t o  p r o c e s s  c l a i m s  a n d  d o e s  n o t  r e f l e c t  

p a y m e n t  to a n y  t h i r d  p a r t y .

T h e  c o s t  o f  p r o v i d i n g -  i n s u r a n c e  c o v e r a g e  t o  t h e  

v a r i o u s  u t i l i t i e s  d u r i n g  1 9 7 5  w a s  a l l o c a t e d  b y  w e i g h i n g  t h e  

t y p e  o f  i n s u r a n c e  a n d  c o v e r a g e  f o r  e a c h  u t i l i t y .  T e s t i m o n y  

w a s  g i v e n  r e g a r d i n g  t h e  d i v e r s i f i e d  n e e d s  a n d  n u m e r o u s  

k i n d s  o f  i n s u r a n c e  n e e d e d  b y  t h e  u t i l i t i e s  a n d  t h e  g e n e r a l  

g o v e r n m e n t  u n i t .  I t  is a p p a r e n t  t h a t  t h i s  is a n  e x t r e m e l y  

c o m p l e x  s u b j e c t .  T h e  j u d g m e n t  a n d  e x p e r i e n c e  o f  t h e  I n ­

s u r a n c e / C l a i m s  O f f i c e r  (R i s k  M a n a g e r )  w a s  t h e  b a s i s  f o r  t h e  

p e r c e n t a g e  o f  i n t e r f u n d  c h a r g e s  a l l o c a t e d  t o  e a c h  u t i l i t y  

f o r  i n s u r a n c e  a c t i v i t y .  T h e  a c t u a l  a m o u n t  i n t e r f u n d e d  to 

A T U  in t h i s  d i v i s i o n  d o u b l e d  f o r  t h e  y e a r  1 9 7 5 .  T h e  r e a s o n  

f o r  t h i s  s u b s t a n t i a l  i n c r e a s e  w a s  t h e  r e q u i r e m e n t s  b y  O S H A  

t o  e s t a b l i s h  a s a f e t y  p r o g r a m  w h i c h  h e r e t o f o r  w a s  in t h e  

P e r s o n n e l  D e p a r t m e n t .  T h e  c o s t s  of  t h i s  S a f e t y  S e c t i o n  w e r e  

i n t e r f u n d e d  o n  t h e  b a s i s  of  t h e  n u m b e r  o f  a u t h o r i z e d  p o s i t i o n s
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w i t h i n  t h e  u t i l i t y  a n d  g e n e r a l  g o v e r n m e n t  u n i t  a n d  t h e  

p e r c e n t a g e  a p p l i e d  t o  t h e  a c t u a l  e x p e n s e  o f  t h i s  S e c t i o n .

T h e  M u n i c i p a l i t y  h a s  u n d e r t a k e n  a s e l f  i n s u r a n c e  

p r o g r a m  in s o m e  a r e a s  w h i c h  i s  n o t  r e f l e c t e d  i n  t h e  1 9 7 5  

t e s t  y e a r .  T h e r e  m a y  b e  a d e c r e a s e  in e x p e n s e  r e l a t e d  t o  

i n s u r a n c e  c o v e r a g e  b u t  t h i s  w i l l  b e  o f f s e t  b y  a n  i n c r e a s e  in 

t h e  e x p e n s e  o f  t h e  c l a i m s  a c t i v i t y .  I t  w i l l  b e  n e c e s s a r y  to 

r e - e x a m i n e  t h e  i n t e r f u n d  c h a r g e s  i n  t h i s  d i v i s i o n  b e c a u s e  o f  

t h i s  n e w  u n d e r t a k i n g .

P E R S O N N E L

T h e  c a l c u l a t i o n  o f  t h e  i n t e r f u n d  c h a r g e s  b y  t h i s  

d e p a r t m e n t  w a s  d e t e r m i n e d  b y  t h e  P e r s o n n e l  D i r e c t o r  a n d  

s t a f f  w o r k i n g  w i t h  t h e  C i t y  B u d g e t  O f f i c e r .

T h e  a l l o c a t i o n  f a c t o r s  e s t a b l i s h e d  f o r  1 9 7 5  b u d g e t  

p u r p o s e s  w e r e  d e t e r m i n e d  b y  a t w o - s t e p  p r o c e s s .  T h e  c o s t  

f o r  e m p l o y e e / l a b o r  r e l a t i o n s ,  r e c o r d s ,  a n d  s a r e t y  t r a i n i n g  

w a s  a l l o c a t e d  b a s e d  o n  e a c h  u t i l i t i e s  p e r c e n t a g e  o f  t h e  

t o t a l  e m p l o y e e s  i n  t h e  C i t y  a t  t h e  t i m e  t h e  b u d g e t  w a s  

p r e p a r e d .  T h e  S a f e t y  S e c t i o n  w a s  t r a n s f e r r e d  t o  R i s k  M a n a g e ­

m e n t  t h e r e b y  r e d u c i n g  t h e  a c t u a ]  c o s t  o f  t h i s  s e r v i c e .

T h e  r e c r u i t m e n t  a n d  c l a s s i f i c a t i o n  c o s t s  o f  t h i s  

d i v i s i o n  w e r e  a l l o c a t e d  o n  t h e  t o t a l  n u m b e r  o f  c l a s s i f i e d  

e m p l o y e e s  i n  e a c h  u t i l i t y  e x p r e s s e d  a s  a p e r c e n t a g e  of t h e  

t o t a l  n u m b e r  of C i t y  c l a s s i f i e d  e m p l o y e e s  a t  t h e  t i m e  t h e  

b u d g e t  w a s  p r e p a r e d .  T h e  a c t u a l  e x p e n s e  t o  e a c h  u t i l i t y ,  

c o m p u t e d  b y  th e C o n t r o l l e r  D e p a r t m e n t ,  w a s  d e t e r m i n e d  b y  

a p p l y i n g  t h e  w e i g h t e d  a v e r a g e  of t h e s e  t w o  p e r c e n t a g e s  t o  

t h e  a c t u a l  1 9 7 5  e x p e n s e  o f  t h i s  d e p a r t m e n t .

D A T A  P R O C E S S I N G

T h e  c a l c u l a t i o n  o f  t h e  i n t e r f u n d  c h a r g e s  b y  t h i s  

d e p a r t m e n t  w a s  p r e p a r e d  b y  t h e  D a t a  P r o c e s s i n g  M a n a g e r  a n d
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s t a f f  w o r k i n g  w i t h  t h e  C i t y  B u d g e t  O f f i c e r .  T h e  a c t u a l  

c h a r g e s  w e r e  c o m p u t e d  b y  t h e  D a t a  P r o c e s s i n g  M a n a g e r  a n d  

s t a f f .

T h e  D a t a  P r o c e s s i n g  D e p a r t m e n t  w a s  r e s p o n s i b l e  f o r  

c o m p u t e r  t i m e  a n d  t h e  p e r s o n n e l  t o  a n a l y z e ,  p r o g r a m ,  k e y ­

p u n c h ,  if  n e c e s s a r y ,  a n d  m a i n t a i n  t h e  c o m p u t e r  p r o g r a m s .  

T e s t i m o n y  w a s  g i v e n  t h a t  t h e r e  i s  p r e s e n t l y  n o  u n u s e d  c o m ­

p u t e r  t i m e ;  t h e  m a c h i n e  i s  r u n n i n g  b e y o n d  c a p a c i t y  a n d  is ■ 

w o r k i n g  24 h o u r s  a d a y ,  s e v e n  d a y s  a w e e k . T h e  M u n i c i p a l i t y  

is a l s o  u t i l i z i n g  m i n i - c o m p u t e r s  d u r i n g  t h e  c u r r e n t  y e a r  

(1976) a n d  is c o n s i d e r i n g  th e  p u r c h a s e  of a l a r g e r  c o m p u t e r .  

N o  a t t e m p t  h a d  b e e n  m a d e  b y  t h e  C i t y ,  p r i o r  to  u n i f i c a t i o n ,  

n o r  th e  p r e s e n t  M u n i c i p a l i t y  t o  c o n t r a c t  f o r  t h e s e  s e r v i c e s .  

T h e  1 9 7 5  b u d g e t e d  e x p e n s e s  w e r e  c a l c u l a t e d  by  t h e  c o m p u t e r  

o n  t h e  b a s i s  o f  m a n  m o n t h s  a n d  p r o j e c t e d  c o s t  e s t i m a t e s  to  

a c c o m p l i s h  t h e  w o r k l o a d  e a c h  u t i l i t y  r e q u e s t e d .  T h e  a c t u a l  

e x p e n s e  w a s  b a s e d  o n  c o m p u t e r  t i m e  u t i l i z e d  d u r i n g  1 9 7 5  a n d  

w a s  c a l c u l a t e d  b y  a s p e c i a l  b u i l t - i n  p r o g r a m  d e s i g n e d  f o r  

t h a t  p u r p o s e .  T h e  e m p l o y e e s  o f  t h i s  d e p a r t m e n t  k e p t  t i m e  

s h e e t s  ( E x h i b i t  31) t r a c k i n g  t h e i r  w o r k l o a d  a n d  a s s e s s i n g  

t h e  p r o p e r  u t i l i t y .  T h e  h o u r l y  r a t e s  c h a r g e d  b y  t h i s  d e ­

p a r t m e n t  f o r  v a r i o u s  d a t a  p r o c e s s i n g  p e r s o n n e l  w e r e  p r o v i d e d  

in E x h i b i t  19B.

T e s t i m o n y  w a s  g i v e n  o n  t h e  p l a n s  f o r  m e r g i n g  t h e  

c o m p u t e r  s y s t e m s  o f  t h e  f o r m e r  C i t y  a n d  B o r o u g h  a n d  a p o s ­

s i b l e  p u r c h a s e  o f  c o m p u t e r s  as o p p o s e d  to p r e s e n t  l e a s e s .  

J a n u a r y  1 9 7 7  is t h e  t a r g e t  d a t e  f o r  a n  i n t e g r a t i o n  o f  t h e  

t w o  a c c o u n t i n g  s y s t e m s ,  a n d  t h i s  w i l l  d i c t a t e  a r e - e v a l u a t i o n  

o f  t h e  c h a r g e s  f o r  t h i s  d e p a r t m e n t ' s  s e r v i c e s .
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c o m p a n i e s  h a d  i n c r e a s e d  8 8 % f r o m  1 9 7 0  t o  1 9 7 4  oip/n i n e  t i m e s  

t h e  r a t e  o f  i n c r e a s e  o f  t h e  n a t u r a l  c e s  i n d u s t r y .  B a s e d  o n  

t h e  u . n c o n t r o v e r t e d  e v i d e n c e  p r e s e n t e d  b v  A G A S ,  t h e  C o m m i s -  

s i o n  w i l l  a l l o w  u s e  o f  a y e a r - e n d  r a t e  b a s e .

S t a f f  t e s t i f i e d  that- A G A S  is c u r r e n t l y  in t h e  p r o -

c e s s  of d e v e l o p i n g  c o n t i n u i n g  p r o p e r t y  r e c o r d s  { C P R s ) . A t
/

t h e  p r e s e n t  t i m e  p r o o e r t y  r e c o r d s  a r e  m a i n t a i n e d  o n  a l e d -

/
g e r  c a r d  s y s t e m .  / k S  4 2 . 0 5 . 4 6 1  r e q u i r e s  u t i l i t i e s  w i t h  a n n u a l  

r e v e n u e s  o v e r / ^ 1 0 0 , 0 0 0  t o  u t i l i z e  C P R s  f o r  p l a n t  r e c o r d s .  It 

w i l l  be i n c u m b e n t  o n  A G A S  to  a c h i e v e  c o m p l i a n c e  w i t h  t h i s  

s t a t u t o r y  o b l i g a t i o n  w i t h i n  t h e  t i m e t a b l e  p r e s c r i b e d  b y  t h e  

ifmi ssi o n .

T h e r e  w a s  g e n e r a l  a g r e e m e n t  a m o n g  t h e  p a r t i e s  

r e g a r d i n g  t h e  r e a s o n a b l e n e s s  a n d  p r o p r i e t y  o f  a l l  c o m p o n e n t s  

o f  p l a n t  in s e r v i c e  a s  p r o p o s e d ,  w i t h  t h e  e x c e p t i o n  o f  

p r o p e r t y  p u r c h a s e d  f r o m  t h e  a f f i l i a t e ,  3 0 0 0  S p e n a r d  C o r p o ­

r a t i o n .  A t  i s s u e  w a s  t h e  d e t e r m i n a t i o n  o f  t h e  a p p r o p r i a t e  

v a l u e  t o  b e  a s s i g n e d  t o  t h a t  p r o p e r t y  i n t h e  r a t e  b a s e .

A G A S  h a s  i n c l u d e d  t h e  l a n d  in r a t e  b a s e  a t  t h e  s a l e s  p r i c e  

p a i d  to 3 0 0 0  S p e n a r d  C o r p o r a t i o n ,  w h i c h  w a s  b a s e d  o n  a n  

i n d e p e n d e n t  a p p r a i s a l  p e r f o r m e d  in M a y  1 9 7 4 .  T h e  s t a f f  

p r o p o s e d  a v a l u a t i o n  e q u i v a l e n t  to  t h e  o r i g i n a l  c o s t  t o  3 0 0 0  

S p e n c r d  C o r p o r a t i o n  w i t h  t h e  p o s s i b l e  c a p i t a l i z a t i o n  o f  

c e r t a i n  c o s t s  f o r  n o t  m o r e  t h a n  t w o  a c c o u n t i n g  p e r i o d s  

a t  t h e  d i s c r e t i o n  o f  t h e  C o m m i s s i o n .  S t a f f  o p p o s e d  t h e  

i n c l u s i o n  of  i n t e r c o m p a n y  p r o f i t s  ir. t h e  r a t e  b a s e  a n d  c i t e d  

a 1 9 4 5  S u p r e m e  C o u r t  c a s e  a s  p r i n c i p a l  s u p p o r t  f o r  i t s  

p o s i t i o n .  T h e  b u r d e n  o f  p r o o f  in t h i s  i s s u e  c l e a r l y  r e s i d e s  

w i t h  A G A S ,  p u r s u a n t  t o  7^S 4 2 . 0 5 . 5 1 1 ( c )  w h i c h  p r o v i d e s :

"(c) In a r a t e  p r o c e e d i n g  t h e  u t i l i t y  i n v o l v e d  

h a s  t h e  b u r d e n  o f  p r o v i n g  t h a t  a n y  w r i t t e n  o r  u n -

1 5 - 7 5 - 9 5  (7) 
:• rjc 10



w r i t t e n  c o n t r a c t  o r  a r r a n g e m e n t  i t  m a y  h a v e  w i t h  

a n y  o f  i t s  a f f i l i a t e d  i n t e r e s t s  f o r  t h e  f u r n i s h i n g  

o f  a n y  s e r v i c e s  o r  f o r  t h e  p u r c h a s e ,  s a l e ,  l e a s e  

o r  e x c h a n g e  o f  a n y  p r o p e r t y  is n e c e s s a r y  a n d  c o n ­

s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t  a n d  t h a t  t h e  p a y ­

m e n t  m a d e  t h e r e f o r ,  o r  c o n s i d e r a t i o n  g i v e n ,  i s  r e a s o n ­

a b l y  b a s e d ,  i n  p a r t ,  u p o n  t h e  s u b m i s s i o n  of  s a t i s ­

f a c t o r y  p r o o f  a s  t o  t h e  c o s t  t o  th e  a f f i l i a t e d  i n ­
t e r e s t  o f  f u r n i s h i n g  t h e  s e r v i c e  o r  p r o p e r t y  a n d ,  

in p a r t ,  u p o n  t h e  e s t i m a t e d  c o s t  t h e  u t i l i t y  w o u l d  

h a v e  i n c u r r e d  if i t  f u r n i s h e d  t h e  s e r v i c e  o r  p r o p ­

e r t y  w i t h  i t s  o w n  p e r s o n n e l  a n d  c a p i t a l . "

A d d i t i o n a l l y , A G A S  h a s  d i r e c t e d  t h e  C o m m i s s i o n  t o  t h e  f i r s t

p a r t  o f  A S  4 2 . 0 5 . 4 1 1 ( b )  f o r  g u i d a n c e :

" (b) I n  d e t e r m i n i n g  t h e  v a l u e  f o r  r a t e  m a k i n g  

p u r p o s e s  o f  p u b l i c  u t i l i t y  p r o p e r t y  u s e d  a n d  u s e ­

f u l  in r e n d e r i n g  s e r v i c e  t o  t h e  p u b l i c ,  t h e  c o m m i s s i o n  

s h a l l  b e  g u i d e d  b y  a c q u i s i t i o n  c o s t  or, if l o w e r ,  t h e  

o r i g i n a l  c o s t  o f  t h e  p r o p e r t y  t o  t h e  p e r s o n  f i r s t  

d e v o t i n g  i t  t o  p u b l i c  s e r v i c e , . . . "

T h e  p r o p e r t i e s  u n d e r  c o n s i d e r a t i o n  a r e  s i t u a t e d  i n  

K e n a i ,  E a g l e  R i v e r ,  a n d  A n c h o r a g e .  T h e  A n c h o r a g e  p r o p e r t y  

is c o m p r i s e d  o f  t h r e e  p a r c e l s  o n  I n t e r n a t i o n a l  /'.irport R o a d  

d e s i g n a t e d  a s  t h e  O p e r a t i o n s  C e n t e r .  R e n t a l  p a y m e n t s  o n  t h e  

f o r m e r  O p e r a t i o n s  C e n t e r  o n  S p e n a r d  R o a d  a r e  a l s o  t a n g e n t -  

i a l l y  r e l e v a n t  d u e  t o  t h e  t i m i n g  o f  t h e  t r a n s i t i o n  f r o m  t h e

o l d  t o  t h e  n e w  l o c a t i o n .  T h e  d a t e s  a n d  a m o u n t s  o f  t h e

p u r c h a s e s  a n d  s a l e s  b y  3 0 0 0  S p e n a r d  C o r p o r a t i o n  a n d  t h e  

i n t e r v e n i n g  r e n t a l s  b y  A G A S  a r e  s u m m a r i z e d  o n  A p p e n d i x  1.

T h e  p r i n c i p a l  b u s i n e s s  a c t i v i t y  o f  3 0 0 0  S p e n a r d  

C o r p o r a t i o n ,  t h e  A l a s k a n  s u b s i d i a r y  o f  B a l d w i n  P r o p e r t i e s ,  

I n c . ,  a s u b s i d i a r y  of  A K I ,  is p r o p e r t y  i n v e s t m e n t  a n d  d i s ­

p o s i t i o n .  T h e  c o m p a n y  is r e p r e s e n t e d  in  A l a s k a  b y  V i c e  

P r e s i d e n t  R i c h a r d  B a r n e s ,  w h o  i s  als.o a n  o f f i c e r  a n d  e m ­

p l o y e e  of  A G A S  a n d  A P C .  M r .  B a r n e s  t e s t i f i e d  t h a t  h e  s p e n d s

b e t w e e n  o n e  t o  t w o  pe±*cent o f  h i s  t i m e  o n  3 0 0 0  S p e n a r d

C o r p o r a t i o n  r e s p o n s i b i l i t i e s .  T h e  c o m p a n y ' s  c u r r e n t  p o r t ­

f o l i o  o f i n v e s t m e n t s  is a n  o f f i c e  b u i l d i n g  in M e w  O r l e a n s

U - 7 5 - 9 5 ( 7 )  
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a n d  2 5  p a r c e l s  c o n t i g u o u s  t o  A G A S '  o f f i c e  b u i l d i n g .  T h e  

o n l y  p r o p e r t y  p r e v i o u s l y  o w n e d  b y  3 0 0 0  S p e n a r d  C o r p o r a t i o n  

a n d  n o t  s o l d  t o A G A S  w a s  a 22 a c r e  p a r c e l  o n  K o d i a k .  T h i s  

p r o p e r t y  w a s  s o l d  t o  a c o m p a n y  w h i c h  w a s  c o n c u r r e n t l y  a c ­

q u i r i n g  t h e  a s s e t s  o f  a f o r m e r  s u b s i d i a r y  of  A K I ,  B u r g e s s .

A G A S  o r i g i n a l l y  l e a s e d  a l l  t h e  p r o p e r t i e s  i t  

p u r c h a s e d  f r o m  3 0 0 0  S p e n a r d  C o r p o r a t i o n  w i t h  t h e  e x c e p t i o n  

of  P a r c e l  C o n  I n t e r n a t i o n a l  A i r p o r t  R o a d .  A  r e p r e s e n t a t i v e  

l e a s e  a g r e e m e n t  ( E x h i b i t  47 ),  d a t e d  J a n u a r y  1, 1 9 6 9 ,  b e t w e e n  

t h e  p a r t i e s  p r o v i d e d  f o r  a 15%  r e t u r n  o n  t h e  a p p r a i s e d  

v a l u a t i o n  w i t h  r e - a p p r a i s a l s  a t  5 y e a r  i n c r e m e n t s  d u r i n g  t h e  

16 y e a r  t e r m  o f  t h e  l e a s e .  T h e  C h i e f  A p p r a i s e r ,  S t a t e  o f  

A l a s k a ,  D i v i s i o n  o f  L a n d s ,  a w i t n e s s  f o r  i n t e r v e n o r s  A k P I R G  

a n d  J a q e r  t e s t i f i e d  t h a t  b a s e d  c n  h i s  s t u d i e s  o f  t h e  p r i v a t e  

m a r k e t ,  t h e  m a r k e t  r a t e  f o r  lea.ses o n  b a r e  g r o u n d  w i t h  

a p p r a i s a l s  a t  f i v e  y e a r  i n c r e m e n t s  w a s  c u r r e n t l y  8% a n d  w a s  

in t h e  6- 8 % r a n g e  in 1 9 6 9 .  T h e r e  w a s  t e s t i m o n y  t h a t  in l a t e  

1 9 7 3 ,  t h e  d e c i s i o n  w a s  m a d e  by A G A S ,  p u r s u a n t  t o  a n  u n w r i t t e n  

o p t i o n  o r r i g h t  o f  f i r s t  r e f u s a l ,  t o  p u r c h a s e  t h e  s u b j e c t  

p r o p e r t i e s  f r o m  3 0 0 0  S p e n a r d  C o r p o r a t i o n .  A s  a r e s u l t ,  

t h e r e  w a s  a n  i n f o r m a l  a g r e e m e n t  b e t w e e n  t h e  p a r t i e s  f o r  

c o n s e r v a t i v e  r e n t  e s c a l a t i o n  w i t h o u t  r e - a p p r a i s a l s  f o r  1 9 7 4  

a n d  f o r  t e r m i n a t i o n  o f t h e  l e a s e s  a t  D e c e m b e r  31, 1 9 7 4 ,  b y  

m u t u a l  c o n s e n t .  In F e b r u a r y  1 9 7 4 ,  3 0 0 0  S p e n a r d  C o r p o r a t i o n  

p u r c h a s e d  P a r c e l  C o n I n t e r n a t i o n a l  A i r p o r t  R o a d .  T h e  

a p p r a i s a l s  o n  w h i c h  t h e  s a l e s  p r i c e s  w e r e  b a s e d  w e r e  c o m ­

p l e t e d  i n  M a y  1 97 4 .  A p p r o x i m a t e l y  33 % o f  t h e  E a g l e  R i v e r  

p a r c e l  w a s  s o l d  b y  3 0 0 0  S p e n a r d  C o r p o r a t i o n  t o  t h e  S t a t e  of  

A l a s k a  in O c t o b e r  1974, f o r  ? 4 8 , 0 0 0 .  T h e  s a l e  o f  t h e  p r o ­

p e r t i e s  to  A G A S  w a s  consi mi te d i n D e c e m b e r  .1974 , t i m e d  t o



c o i n c i d e  w i t h  t h e  a v a i l a b i l i t y  c f  f i n a n c i n g .  R e n t s  p a i d  o n  

a c q u i r e d  p r o p e r t i e s  w e r e  e l i m i n a t e d  f r o m  t h e  t e s t  y e a r .  T h e  

l a n d ,  s i t e  i m p r o v e m e n t s ,  a n d  t r a n s p o r t a t i o n  b u i l d i n g  a t  

I n t e r n a t i o n a l  A i r p o r t  R o a d  w e r e  i n c l u d e d  i n  t h e  r a t e  b a s e .  

H o w e v e r ,  s i n c e  t h e  r e m a i n i n g  b u i l d i n g s  a t  t h a t  s i t e  w e r e  

c o m p l e t e d  a f t e r  t h e  e n d  o f  t h e  t e s t  y e a r  a n d  w e r e  n o t  i n c o r ­

p o r a t e d  in r a t e  b a s e ,  A G A S  r e t a i n e d  t h e  e x p e n s e s  a s s o c i a t e d  

w i t h  t h e  S p e n a r d  R o a d  O p e r a t i o n s  C e n t e r  i n  i t s  o p e r a t i n g  

e x p e n s e s  a s  a r e p r e s e n t a t i v e  s u b s t i t u t e  f o r  t h e  n e w  O p e r ­

a t i o n s  C e n t e r .  A G A S  a r g u e d  t h a t  t h i s  a p p r o a c h  w a s  c o n s e r v a ­

t i v e  a n d  t h e r e b y  f a i r .  T h e  t r a n s i t i o n  w a s  c o m p l e t e d  i n  K a y  

o f  1 9 7 6 .  It is t h e  o p i n i o n  o f  t h e  C o m m i s s i o n  t h a t  t h e  

t r e a t m e n t  p r o p o s e d  b y  t h e  u t i l i t y  is n o t  u n r e a s o n a b l e .

S e c t i o n  5 1 1 ( c )  o f  A S  4 2 . 0 5  e s t a b l i s h e s  c e r t a i n  

t e s t s  f o r  e v a l u a t i n g  t h e  r e a s o n a b l e n e s s  a n d  p r o p r i e t y  o f

a f f i l i a t e d  i n t e r e s t  t r a n s a c t i o n s .  P r o p e r t y  l e a s e s  a n d  s a l e s

s u c h  a s  t h o s e  u n d e r  d i s c u s s i o n  m u s t  b e  n e c e s s a r y  a n d  c o n ­

s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t .  P a y m e n t s  m a d e  t h e r e f o r e  

m u s t  b e  b a s e d ,  i n  p a r t ,  o n  t h e  c o s t  t o  t h e  a f f i l i a t e d  i n ­

t e r e s t  o f  f u r n i s h i n g  t h e  p r o p e r t y  a n d ,  i n  p a r t ,  o n  t h e  c o s t  

t h e  u t i l i t y  w o u l d  h a v e  i n c u r r e d  if it  h a d  f u r n i s h e d  t h e  

p r o p e r t y  w i t h  i t s  o w n  c a p i t a l .

A G A S  a r g u e d  t h a t  t h e  c o s t  t o  3 0 0 0  S p e n a r d  C o r p o r a ­

t i o n  o f  f u r n i s h i n g  t h e  p r o p e r t i e s  w a s  e q u i v a l e n t  t o  t h e  

p r i c e  i t  w o u l d  h a v e  r e c e i v e d  f o r  t h e  p a r c e l s  f r o m  a n o t h e r  

p a r t y  a t  t h e  t i m e  o f  t h e  t r a n s a c t i o n ,  w h i c h ,  in t u r n ,  w a s  

e q u i v a l e n t  t o the. c o s t  A G A S  w o u l d  h a v e  i n c u r r e d  if it h a d  

p u r c h a s e d  i d e n t i c a l  o r  s i m i l a r  p r o p e r t i e s  f r o m  a t h i r d  p a r t y  

•at  t h a t  t i m e .  T h i s  d e f i n i t i o n  of  c o s t  is n o t  in c o n f o r m ­

a n c e  w i t h  s t a n d a r d  a c c o u n t i n g  n o m e n c l a t u r e  a n d  w o u l d  a p p e a r



—

t o  c i r c u m v e n t  t h e  i n t e n t  o f  A S  4 2 . 0 5 . 5 1 1 ( c )  t o  p r o h i b i t  

e x c e s s i v e  i n t e r c o m p a n y  p r o f i t s .  A f f i l i a t e d  i n t e r e s t  t r a n s ­

a c t i o n s  r e q u i r e  t h e  h i g h e s t  s c r u t i n v  b y  t h i s  C o m m i s s i o n .

T h e  i n t e r p r e t a t i o n  p r o p o s e d  b y  A G A S  w o u l d  p r e c l u d e  s u c h  a 

r e v i e w .  W h i l e  t h e  u t i l i t y  m a y  a r g u e  t h a t  AG.AS w o u l d  h a v e  

p a i d  as m u c h  o r  m o r e  f o r  s i m i l a r  p u r c h a s e s  f r o m  n o n - a f f i ­

l i a t e s ,  t h e  f a c t  r e m a i n s  t h a t  t h e  s a l e s  b e t w e e n  a f f i l i a t e d  

i n t e r e s t s  o f f e r  t o  t h e  c o m m o n  p a r e n t  i m m e d i a t e  b e n e f i t s ,  i n ­

c l u d i n g  f a v o r a b l e  c a p i t a l  g a i n s  t a x  t r e a t m e n t  of  3 0 0 0  S p e n a r d  

C o r p o r a t i o n ' s  p r o f i t s ,  w h i c h  m a n d a t e  c i r c u m s p e c t i o n .

A  r e v i e w  o f  t h e  l a n d  a c t i v i t i e s  a n d  p o r t f o l i o  o f  

3 0 0 0  S p e n a r d  C o r p o r a t i o n  in  A l a s k a  w o u l d  i n d i c a t e  t h a t  t h e  

c o m p a n y  h a s  f u n c t i o n e d  h i s t o r i c a l l y  a s  a l a n d  a g e n t  f o r  

A G A S .  A t  l e a s t  o n e  p a r c e l  w a s  r e n t e d  t o  A G A S  a t  t h e  s a m e  

t i m e  as i t s  p u r c h a s e ,  a n d  o n e  p a r c e l  w a s  p u r c h a s e d  a f t e r  

A G A S  h a d  a p p a r e n t l y  c o m m i t t e d  i t s e l f  to  r e - p u r c h a s e  t h e  

l a n d .  T h e  C o m m i s s i o n  is n o t  i n c l i n e d  t o  s u b s t i t u t e  i t s  

j u d g m e n t  f o r  t h a t  o f  m a n a g e m e n t ,  b u t  it is a p p r o p r i a t e  to  

q u e s t i o n  w h e t h e r  o r  n o t  i n v e s t m e n t s  w e r e  i n c u r r e d  p r u d e n t l y  

b y  a u t i l i t y  in e x e r c i s i n g  i t s  r e s p o n s i b i l i t y  t o  s e r v e  t h e  

p u b l i c .  T h e  t i m i n g  a n d  a m o u n t s  o f  t h e  l a n d  p u r c h a s e s  c e r ­

t a i n l y  r a i s e  d o u b t s .  T h e  s t a f f  h a s  a r g u e d  t h a t  i n t e r c o m p a n y  

p r o f i t s  s h o u l d  b e  p r o h i b i t e d  r e g a r d l e s s  o f  a n  a s s e s s m e n t  of 

t h e  d e g r e e  t o  w h i c h  a n  a f f i l i a t e d  t r a n s a c t i o n  w a s  c o n d u c t e d  

a t  a r m s  l e n g t h .  Tt lias c i t e d  C o l o r a d o  I n t e r s t a t e  G a s  C o .  v. 

F e d e r a l  l o w e r  C o m m i s s i o n ,  334 U . S .  581, 65 S. C t .  82 9,  89 

L.  Ed 1 2 0 6  ( 1 94 5) , t o s u p p o r t  i t s  p o s i t i o n .

I t  is t h e  d e t e r m i n a t i o n  o f  t h e  C o m m i s s i o n  b a s e d  o n  

t h e  e v i d e n c e  p r e s e n t e d  o n  the r e c o r d  t h a t  t h e  p r o p e r t i e s  

p u r c h a s e d  f r o m  3 C 0 0  S p e n a r d  C o r p o r a t i o n  s h o u l d  b e  i n c l u d e d
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in r a t e  b a s e  a t  t h e  o r i g i n a l  c o s t  to 3 0 0 0  S p e n a r d  C o r p o r a ­

ti o n .  A n  a l l o w a n c e  w i l l  b e  a d d e d  to t h e  b a s e  a m o u n t ,  w h e r e  

a p p l i c a b l e ,  f or  c a p i t a l i z a t i o n  o f  t h e  r e t u r n ,  at t h e  r a t e  

e s t a b l i s h e d  b v  t h i s  O r d e r ,  w h i c h  w o u l d  h a v e  b e e n  e a r n e d  o n  

p r o p e r t i e s  p u r c h a s e d  i n  a d v a n c e  o f  b e i n g  p l a c e d  in s e r v i c e  

f o r  n r e a s o n a b l e  p e r i o d  o f  t i m e  n o t  t o  e x c e e d  t w o  a c c o u n t i n g  

p e r i o d s .  T h e  r e s u l t i n g  v a l u a t i o n s  a r e  d e t a i l e d  o n  A p p e n d i x  1

T h e  o r i g i n a l  c o s t  o f  p l a n t  i n  s e r v i c e  is r e d u c e d  

b y  t h e  y e a r - e n c  a c c u m u l a t e d  d e p r e c i a t i o n .  T h e  s t a f f  h a s  

p r o p o s e d  a n  a d j u s t m e n t  t o  t h e  a s s e t  l i f e  o f  t h e  h e a d q u a r t e r s  

b u i l d i n g  f r o m  20 t o  33 y e a r s  t o  c o n f o r m  w i t h  t h e  d e p r e c i a ­

t i o n  r a t e  u t i l i z e d  b y  A G A S  f o r  o t h e r  s t r u c t u r e s  a n d  w i t h  

I n t e r n a l  R e v e n u e  S e r v i c e  ( I R S ) . A G A S  h a s  a r g u e d  t h a t  i t  is 

i n a p p r o p r i a t e  to m a k e  i s o l a t e d  c h a n g e s  in d e p r e c i a t i o n  r a t e s  

w i t h o u t  a c o m p l e t e  d e p r e c i a t i o n  s t u d y ,  w h i c h  is s c h e d u l e d  to 

b e  p e r f o r m e d  in t h e  n e x t  y e a r  o r  so. H o w e v e r ,  if t h e  C o m ­

m i s s i o n  a p p r o v e d  t h e  a d j u s t m e n t  p r o p o s e d  b y  s t a f f ,  it  w o u l d  

b e  e q u a l l y  a p p r o p r i a t e  t o  r e d u c e  t h e  l i f e  e x p e c t a n c y  of  

c o m m u n i c a t i o n s  e q u i p m e n t  f r o m  33 t o  12 y e a r s  a s  p r o p o s e d  

by A G A S .  T h e  s t a f f  c o n c u r r e d  w i t h  t h i s  r e c o m m e n d a t i o n .  T h e  

C o m m i s s i o n  c a n n o t  o v e r l o o k  t h e  o b v i o u s  i n e q u i t i e s  in t h e  

d e p r e c i a t i o n  s c h e d u l e  a s  f i l e d  in t h e  p e r m a n e n t  r a t e  r e q u e s t .  

T h e  C o m m i s s i o n  d o e s  n o t  a g r e e  w i t h  A G A S '  a s s e r t i o n  r e g a r d i n g  

i t e m i z e d  r e v i e w  a n d  m o d i f i c a t i o n  o f  t h e  d e p r e c i a t i o n  s c h e d ­

u l e  a n d  w i l l  e n d o r s e  b o t h  d e p r e c i a t i o n  a d j u s t m e n t s .

A n o t h e r  c o m p o n e n t  o f  r a t e  b a s e  p r o p o s e d  b y  A G A S  is 

a g a s  p l a n t  a c q u i s i t i o n  a d j u s t m e n t ,  l e s s  a c c u m u l a t e d  r e s e r v e  

f o r  a m o r t i z a t i o n .  P r i o r  to  1 9 67 , the  s t o c k  o f A P C  w a s  o w n e d  

50.415. b y  .AKI a n d  4 9 . 5 9 ?  by  U n i o n - M a r a t h o n  (U-M) . A K I  h a d  

C l a s s  A  v o t i n g  s t o c k ;  U - M  h a d  C l a s s  B n o n - v o t i n g  s t o c k ,

U - 7 5 - 9 5  ( 7 )  
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14 and the Staff of the Commiss ion, b u t  su bje c t s  its a c c e p t a n c e

15 of this S t i p u l a t i o n to the f o l l o w i n g  express c o n d i t i o n s :

16
■ C D Ke n a i  U t i l i t y Service C o r p o r a t i o n  shall file on or

17 b e f o r e  O c t o b e r 22, 1979 a m ended tariff sheets r e f l e c t i n

18 the rates and rate design a p p r o v e d  by a c c e p t a n c e  of

19 this Stipulation;

20 (2 ) K e n a i  U t i l i t y Service C o r p o r a t i o n  shall r e f u n d  or

21 credit the a c c oun ts of those c u s t omers that have been

22 ch arged a rate on an i n t e r i m  basis that is in excess of

Service C c r z o r a t i o n  shall file the time

31 (45 (9/26/79)



r e c o r d  of Mr. C o v i n g t o n  for the c a l e n d a r  y e a r  1980 w i t h  

it ; 1980 a n n u a l  r e p o r t  to the C o m m i s s i o n ;

(5) K e n a i  U t i l i t y  S e r v i c e  C o r p o r a t i o n  s h a l l  d e m o n s t r a t e  to 

the C o m m i s s i o n  by y e a r - e n d  1980 that its c o n t i n u i n g  

p r o p e r t y  r e c o r d s  e xist in a form s a t i s f a c t o r y  to the 

Commission.

IT IS SO ORDERED.

DATED A N D  E F F E C T I V E  at A n c h o r a g e ,  A l a s k a  this 26thday of
S e p t e m b e r ,  19 79.

Stuart C. Kail .""Commissioner
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T H E  A L A S K A  P U B L I C  U T I L I T I E S  C O M M I S S I O N
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E e f o r e  C o m m i  ss i c n e r  s : C a r o l y n  S. G u e s s ,  C h a i r m a n  

M a r v i n  R. W e a t h e r l y  
S u s a n  m . K n o w l e s  

S t u a r t  C. H a l l  

D i a n a  E. S n o w d e n

10 

T *,

In t h e  M a t t e r  o f  th e F i l i n g  of 

T a r i f f  R e v i s i o n s  by P E L I C A N  

U T I L I T Y  C O M P A N Y  for F u e l  C o s t  
R a t e  A d j u s t m e n t s  a t  S a n d  P o i n t ,  

A l a s k a
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O R D E R  G R A N T I N G  P E R M A N E N T  A P P R O V A L  O F  N E W  F U E L  S U R C H A R G E  A N D  
E S T A B L I S H I N G  T H E  C A L C U L A T I O N  F O R  F U T U R E  S U R C H A R G E  F I L I N G S

BY T H E  C O M M I S S I O N :

O n  D e c e m b e r  2, 1 9 8 1 ,  in O r d e r  N o .  1 o f  t h i s  p r o c e e d i n g ,  

the C o m m i s s i o n  s u s p e n d e d  p e r m a n e n t  a p p r o v a l  of t h r e e  f u e l  s u r ­

c h a r g e  f i l i n g s ,  d e s i g n a t e d  as T A 2 0 - 2 3 0 ,  T A 2 1 - 2 3 0 ,  an d  T A 2 3 - 2 3 0 ,  

f i l e d  by  P E L I C A N  U T I L I T Y  C O M P A N Y  ( P e l c o )  for  it s  S a n d  P o i n t  s e r ­

v i c e  a r e a .  In t h a t  O r d e r  t h e  C o m m i s s i o n  r a i s e d  q u e s t i o n s  a b o u t  

P e l c o ' s  f u e l  p u r c h a s e  a r r a n g e m e n t  w i t h  an  a f f i l i a t e d  i n t e r e s t ,
i
|

P e l i c a n  D i s t r i b u t i n g  C o m p a n y  ( P D C ) ,  a n d  t h e  m e t h o d s  u s e d  in the 

t h r e e  f i l i n g s  t o  c a l c u l a t e  k i l o w a t t - h o u r  (KWH) s a l e s .

O n  t h e  f o r m e r  m a t t e r ,  t h e  C o m m i s s i o n  n o t e d  t h a t  in AS
i:

: 4 2 . 0 5 . 5 1 1 ( c )  it is c l e a r  t h a t  a u t i l i t y  h a s  t h e  b u r d e n  of p r o v i n g

; t h a t  a p u r c h a s e  a r r a n g e m e n t  w i t h  an a f f i l i a t e d  i n t e r e s t  is n e c e s -

s a r y  a n d  c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t .  On  th e  l a t t e r

m a t t e r ,  t h e  C o m m i s s i o n ' s  c o n c e r n  c e n t e r e d  o n  P e l c o ' s  s u b t r a c t i n g  

fi ve  p e r c e n t  o f  its g e n e r a t i o n  as a l i n e  l o s s  to a r r i v e  at K W H  

: s a l e s .  (A r e d u c t i o n  in K W H  s a l e s  c a u s e s  an i n c r e a s e  in t h e  s u r -

• i

c h a r g e ,  a n d  v i c e  v e r s a . )  T h e  C o m m i s s i o n  d i r e c t e d  P e l c o  t o  r e d u c e  

' t h e  b i l l e d  s u r c h a r g e s  t o  e l i m i n a t e  t h e  e f f e c t  o f  t h e  f i v e  o c r c c n t

U - 8 1 - 8 9 ( 1 0 )  ( 1 0 / 2 6 / 8 2 )
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o  ^
H  W  
t.:

n !l

i
i

~ ! r e d u c t i o n  to K W H  s a l e s  a n d  to r e f u n d  to  i t s  c u s t o m e r s  t h e  e x c e s s

^  • i

1 r e v e n u e s  c o l l e c t e d .  In a d d i t i o n ,  t h e  C o m m i s s i o n  a p p r o v e d ,  on an 

^ i n t e r i m  b a s i s ,  s u r c h a r g e s  r e c a l c u l a t e d  w i t h o u t  t h e  f i v e  p e r c e n t  

r e d u c t i o n  to K W H  s a l e s .

-1 S u b s e q u e n t l y ,  in O r d e r s  N o s .  3, 4, 5, a n d  8 in t h i s  p r o -
I» i

^ c e e d i n g ,  th e C o m m i s s i o n  g r a n t e d  i n t e r i m  r e f u n d a b l e  a p p r o v a l  to 

' f i v e  o t h e r  s u r c h a r g e s .  In e a c h  of t h e  l a t t e r ,  P e l c o  h a d  c a l c u -
u

® l a t e d  t h e  s u r c h a r g e  w i t h o u t  m a k i n g  a f i v e  p e r c e n t  r e d u c t i o n  to i ts

- ' K W H  s a l e s .  O r d e r  N o .  6 n o t e d  t h a t  t h e  C o m m i s s i o n  S t a f f  ( S t a f f )
ii

-0 a n d  P e l c o  h a d  a g r e e d  t h a t  the f i v e  p e r c e n t  r e d u c t i o n  s h o u l d  n o t  be
t.

• I 4

1 1 m a d e  to K W H  s a l e s .  T h u s ,  t h e  r e m a i n i n g  i s s u e  w a s  t h e  r e a s o n a b l e -

12 n e s s  o f  P e l c o ' s  f u e l  p u r c h a s e  a g r e e m e n t .

13 O n  D e c e m b e r  28, 1 9 8 1 ,  P e l c o  f i l e d  an a n a l y s i s  t o  j u s t i f y

14 its f u e l  p u r c h a s e  a r r a n g e m e n t  w i t h  P D C .  T h e  a n a l y s i s  c a l c u l a t e d  

13 ' a n  a n n u a l  e x p e n s e  to P e l c o  of $ 7 5 , 5 2 0  if t h e  u t i l i t y  w e r e  to in-

16 s t a l l  a n d  m a i n t a i n  its o w n  t a n k s  a n d  f u e l i n g  f a c i l i t i e s .  T h e

17 u t i l i t y ' s  a n a l y s i s  w a s  b a s e d  on a n n u a l  o p e r a t i n g  e x p e n s e s  a s s o c i a -

18 t e d  w i t h  the p u r c h a s e  o f  f u e l  t a n k s ,  i n c l u d i n g  a 1 5 . 7  p e r c e n t  L a t e

19 o f  r e t u r n  o n  t h e  a d d i t i o n a l  r a t e  b a s e ,  f i v e - y e a r  d e p r e c i a t i o n

2 Q l i v e s  f o r  t h e  t a n k s ,  a n d  a $ 1 , 2 0 0  a n n u a l  m a i n t e n a n c e  e x p e n s e  

'j-1 t h e r e o n .
jj -
e
c T h e  S t a f f  a n a l y z e d  t h i s  f i l i n g  a n d  n o t e d  t h a t  t h e  c a l -

23 c u l a t i o n s  a n d  e s t i m a t e s  p r o v i d e d  w e r e  n o t  s u p p o r t e d  b u t  a p p e a r e d  

r e a s o n a b l e  w i t h  t h e  e x c e p t i o n  of t h e  d e p r e c i a t i o n  l i v e s  o f  the2 ^  
c  o  

q  o n
jj a  cn t a n k s .  P e l c o  e s t i m a t e d  a n a n n u a l  d e p r e c i a t i o n  e x o e n s e  o f  $ 2 3 , 4 0 0

_  rj rx >

1 -v o

C”

S  rn Pi "56 k ase<3 o n  an o r i g i n a l  c o s t  of th e t a n k s  of  $ 1 1 7 , 0 0 0 .  S t a f f  n o t e d
rj r\’

w T  *>7 t h a t  t h e  s h o r t e s t  l i f e  to be u s e d  for s t o r a g e  t a n k s  w o u l d  be
U Tv “ ‘

f-i

-> <  r: 20 y e a r s ,  w h i c h  w o u l d  m e a n  an a p p r o x i m a t e  S 1 7 , 0 0 0  r e d u c t i o n  to the
c  it

&  t' a n n u a l  d e p r e c i a t i o n  e x p e n s e .  In a d d i t i o n ,  S t a f f  n o t e d  t h a t  t h e
t ** ^ V-* y 
rr rr* v.

'r r  -rate o f  r e t u r n  c a l c u l a t i o n  of 1 5 . 7  p e r c e n t  w a s  arestc-r t h a n  t he
c- £  £ e 30

<  r, ^ 14.4 p e r c e n t  r e t u r n  r e c e n t l y  a p p r o v e d  for  P e l c o  in D o c k e t  U - 8 1 - 5 4 .

>(10)
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T h i s  d i f f e r e n c e  in r e t u r n  a m o u n t e d  to an a p p r o x i m a t e  $ 2 , 3 0 0  d i f­

f e r e n c e  in r e v e n u e ,  b u t  S t a f f  b e l i e v e d  t h e  d i f f e r e n c e  w a s  i m m a t e­

r i a l  if t h e  r e v e n u e  r e q u i r e m e n t  for t h e  s t o r a g e  t a n k s  w a s  a d j u s t e d  

for t h e  d e p r e c i a t i o n  e x p e n s e  r e d u c t i o n  c a u s e d  b y  t he c h a n g e  in the 

s e r v i c e  l i v e s  of  t h e  s t o r a g e  t a n k s .  S t a f f  m a i n t a i n e d  t h a t  th e 

$ 1 7 , 0 0 0  d e p r e c i a t i o n  a d j u s t m e n t ,  b a s e d  on t h e  l o n g e r  l i f e ,  w a s  the 

o n l y  a p p r o p r i a t e  r e d u c t i o n  to t h e  r e v e n u e  r e q u i r e m e n t  c a l c u l a t e d  

b y  P e l c o .

S t a f f ,  t h e r e f o r e ,  c a l c u l a t e d  t h a t  th e r e v e n u e  r e q u i r e­

m e n t  o n  t h e  t a n k  a n d  f u e l i n g  f a c i l i t y  w o u l d  be  a p p r o x i m a t e l y  

$ 5 8 , 2 5 0  ( $ 7 5 , 5 2 0  - $ 1 7 , 0 0 0 ) .  A f t e r  r e v i e w  of the p r e s e n t  d i f f e r ­

e n c e  b e t w e e n  t h e  p r i c e  P D C  p a y s  for i t s  f u e l  a nd  t he  p r i c e  P D C  

c h a r g e s  P e l c o ,  S t a f f  c o n c l u d e d  t h a t  t h e  u t i l i t y  h a d  p r o v i d e d  o r i m a  

f a c i e  e v i d e n c e  t h a t  t h e r e  w o u l d  be no s i g n i f i c a n t  d i f f e r e n c e  b e ­

t w e e n  (a) a t o t a l  r e v e n u e  r e q u i r e m e n t  for P e l c o  i n c l u d i n g  c o s t s  of 

f u e l  p u r c h a s e d  f r o m  P D C  a n d  (b) a t o t a l  r e v e n u e  r e q u i r e m e n t  i n­

c l u d i n g  t h e  u t i l i t y ' s  c o s t s  of i n s t a l l i n g  a n d  m a i n t a i n i n g  i t s  own 

t a n k s  a n d  f u e l i n g  f a c i l i t i e s .

H o w e v e r ,  S t a f f  d i d  b e l i e v e  t h a t  a s e r i o u s  p o t e n t i a l  

p r o b l e m  e x i s t e d  c o n c e r n i n g  the p r i c e  o f  f u e l  to be u s e d  in f u t u r e  

F C R A  f i l i n g s .  In p a r t i c u l a r ,  t h e  m e t h o d  by  w h i c h  P D C  c a l c u l a t e s
’1
t h e  d o c k  p r i c e  a n d  P e l c o ' s  r e v e n u e  r e q u i r e m e n t  on the t a n k  f a c i l -  

t i t y  c a n n o t  be r e c o n c i l e d  in d e t e r m i n i n g  a r e a s o n a b l e  c o s t  j u s t i ­

f i c a t i o n  f o r  f u t u r e  r a t e  p r o c e e d i n g s .

li
P e l c o  is b i l l e d  by P D C  at  a v a r i a b l e  r a t e  a b o v e  the

i li >
. C h e v r o n  p r i c e  b i l l e d  to  PD C.  T h e  P D C  p r i c e  to P e l c o  ( t h e  d o c k

p r i c e )  is 25 p e r c e n t  a b o v e  t he  C h e v r o n  p r i c e  to P D C  l e s s  15ff p er

• *

: g a l l o n .  H o w e v e r ,  t h e  g a l l o n s  c o n s u m e d  v a r y  f r o m  p e r i o d  to peri'od.

i

Fo r e x a m p l e -  in a r e c e n t  s u r c h a r g e  f i l i n g ,  T A 3 5 - 2 3 0 ,  P e l c o  s h o w e d  

an a n n u a l  f u ? l  c o n s u m p t i o n  of 4 6 5 , 4 5 4  g a l l o n s .  In the tes t y e a r  

(I 9S 0)  u s e d  to c a l c u l a t e  t he  r e v e n u e  r e q u i r e m e n t  in U - S l - 5 4 ,  t h e  

y e a r l y  f u e l  c o n s u m p t i o n  w a s  5 1 6 , 0 4 9  g a l l o n s .  T h u s ,  t h e  a c t u a l

- 8 1 - 5 9 ( 1 0 )  
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a n n u a l  e x p e n s e  to P e l c o  a s s o c i a t e d  w i t h  i t s  p u r c h a s e  of f u e l  f r o m

! i  . . .
P D C  v a r i e s .  T h e  e x p e n s e  i n c r e a s e s  w i t h  b o t h  i n c r e a s e s  m  c o n -

j.

s u m p t i o n  a n d  i n c r e a s e s  in th e p e r - c a l l o n  p r i c e  of f u e l .
I

I n  e f f e c t ,  w h a t  is h a p p e n i n g  is t h a t  t h e r e  is a f i x e d  

c o s t  ( P e l c o :  $ 7 5 , 5 2 0 ;  S t a f f :  $ 5 8 , 2 5 0 )  a s s o c i a t e d  w i t h  i n s t a l l a ­

t i o n  of t h e  f u e l  t a n k s ,  b u t  P D C 1s r e v e n u e  is b a s e d  on a v a r i a b l e  

r e i m b u r s e m e n t  ( t h e  p r o d u c t  o f  25 p e r c e n t  of th e  C h e v r o n  p r i c e  l e s s  

1 5 b  p e r  g a l l o n  m u l t i p l i e d  b y  t h e  g a l l o n s  s o l d ) .  T h e  y e a r l y  e x ­

p e n s e  a s s o c i a t e d  w i t h  P e l c o ' s  i n s t a l l a t i o n  e n d  m a i n t e n a n c e  of the' 

t a n k s  w i l l  n o t  c h a n g e  s i g n i f i c a n t l y  f r o m  y e a r  to y e a r ,  b u t  t h e  

r e v e n u e  r e c e i v e d  by  P D C  m a y  c h a n g e  s i g n i f i c a n t l y  b a s e d  o n  the 

p r i c e  a n d  a m o u n t  of f u e l  p u r c h a s e d  by  P e l c o .  T h e  a n n u a l i a e a  r e i m ­

b u r s e m e n t  t o  P D C  o n  th e  b a s i s  of th e  r e c e n t  s u r c h a r g e  f i l i n g ,  

T A 3 5 - 2 3 0 ,  is $ 5 2 , 1 3 1 .  T h i s  a m o u n t  is b a s e d  on  a d o c k  p r i c e  of  

1 1 . 2 d  p e r  g a l l o n  a b o v e  t he  C h e v r o n  p r i c e  ( 1 1 . 2 b  p e r  g a l l o n  p r i c e  

d i f f e r e n t i a l  t i m e s  a n n u a l  f u e l  c o n s u m p t i o n  o f 4 6 5 , 4 5 4  g a l l o n s  

e q u a l s  $ 5 2 , 1 3 1 ) .

S t a f f  a d v i s e d  th e C o m m i s s i o n  of t h r e e  a l t e r n a t i v e  s o l u ­

t i o n s  f o r  d e a l i n g  w i t h  t h i s  p r o b l e m .  T h e  f i r s t  a l t e r n a t i v e  w o u l d  

be  for P D C  t o  c h a r g e  ( i n t e r f u n d )  P e l c o  a f l a t  y e a r l y  e x p e n s e  a s s o ­

c i a t e d  w i t h  t h e  t a n k s  an d c h a r g e  P e l c o  t he  s a m e  f u e l  p r i c e  p e r  

g a l l o n  t h a t  P D C  p a y s  C h e v r o n .  T h i s  s o l u t i o n  w o u l d  n e c e s s i t a t e  an 

a d j u s t e d  r e v e n u e  r e q u i r e m e n t  an d a c h a n g e  in th e  b a s e  p r i c e  of 

f u e l  for s u r c h a r g e  c a l c u l a t i o n s .

A s e c o n d  a l t e r n a t i v e  w o u l d  be  for P e l c o  to i n s t a l l  th e 

t a n k s  a n d  p u r c h a s e  fu el  d i r e c t l y  f r o m  C h e v r o n .  As in the  a l t e r n a ­

t i v e  a b o v e ,  a n a d j u s t e d  r e v e n u e  r e q u i r e m e n t  w o u l d  h a v e  to be ca'i • 

c u l a t e d .

A t h i r d  a l t e r n a t i v e  p r o p o s e d  by S t a f f  w o u l d  he to a l l o w

* P D C  to c o n t i n u e  to u s e  the  p r e s e n t  m e t h o d  of d e t e r m i n i n g  its or ice 

to P e l c o ,  a n d  P e l c o  w o u l d  be r e q u i r e d  e i t h e r  to i n s t a l l  t h e  t a n k
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“ f a r m  or t o i n t e r f u n d  an a n n u a l  e x p e n s e  in i ts  n e x t  r e v e n u e  re-

“ cuirerr.ent a p p l i c a t i o n  p r e s e n t e d  t o th e  C o m m i s s i o n .  U n d e r  th e fu el

" p r i c e  to P e l c o  f r o m  P D C  w h i c h  is r e f l e c t e d  in T A 3 5 - 2 3 Q ,  the u t i l -  

/
" ity a o p e a r s  to b e  p a y i n g  P D C  l e s s  t h a n  it w o u l d  c o s t  P e l c o  to in- 

D s t a l l  an d  m a i n t a i n  it s o w n  f u e l  t a n k s .  S t a f f  r e c o m m e n d e d  t h a t  if 

^ t h i s  a l t e r n a t i v e  w e r e  a d o p t e d ,  a c e i l i n g  of 1 2 .5cf pe r g a l l o n  

' s h o u l d  b e p l a c e d  o n  t h e  d i f f e r e n t i a l  b e t w e e n  P D C ’s p r i c e  to P e l c o  

B and th e C h e v r o n  p r i c e  to P D C .  T h e  1 2 . 5 ^  p e r  g a l l o n  f i g u r e  w a s  

' c a l c u l a t e d  by d i v i d i n g  t he  c o s t  o f  i n s t a l l i n g  a n d  m a i n t a i n i n g  th e 

- O  f u e l t a n k s  by  the a n n u a l  f u e l  c o n s u m p t i o n  r e f l e c t e d  in T A 3 5 - 2 3 0  

-- ( $ 5 8 , 2 5 0  d i v i d e d  by 4 6 5 , 4 5 4  g a l l o n s  e q u a l s  12.5pf p e r  g a l l o n ) .

12 T h i s  c e i l i n g  w o u l d  p r o t e c t  t h e  c o n s u m e r  if the  p r i c e  of fuel w e r e

13 to i n c r e a s e .  U n d e r  thi s a l t e r n a t i v e ,  P e l c o  w o u l d  n o t  h a v e  to re-

14 c a l c u l a t e  t he  b a s e  p r i c e  of f u e l  a n d  w o u l d  be a l l o w e d  to c o n t i n u e  

?.5 its p r e s e n t  s u r c h a r g e  c o m p u t a t i o n  u n t i l  F D C ' s  p r i c e  to P e l c o  ex-

1 6  c e e d e o  t h e  C h e v r o n  p r i c e  b y  m o r e  thai. 12 Opi p e r  g a l l o n .  If the

17 p r i c e  c h a r g e d  P e l c o  by P D C  e x c e e d e d  t h e  C h e v r o n  p r i c e  by  m o r e  t h a n  

I B  1 2 . p e r  g a l l o n ,  P e l c o  w o u l d  c a l c u l a t e  the c u r r e n t  f u e l  c o s t  as

19 th e C h e v r o n  p r i c e  p l u s  1 2 . 5pf pe r  g a l l o n .

2 0  S t a f f  e x p r e s s e d  i ts b e l i e f  t h a t  t h e  t h i r d  a l t e r n a t i v e

21 w a s  the m o s t  p r a c t i c a l  s o l u t i o n .  P e 1 l e a n ' s  c u s t o m e r s  w o u l d  be

22 p r o t e c t e d  b y  th e  1 2 . 5 ^  c e i l i n g  d i s c u s s e d  a b o v e ,  a n d  in t he  n e x t

23 p e r m a n e n t  r a t e  p r o c e e d i n g  th e  u t i l i t y  w o u l d  h a v e  the  o p t i o n  to

*r c *—* ou a d o p t  an i n t e r f u n d  or to i n s t a l l  a n d  m a i n t a i n  it s  o w n  fuel  tanks,
C CD * *»

5 O L9 „

u c  £  95 ■ T h e  C o m m i s s i o n  c o n c u r s  w i t h  S t a f f ' s  a n a l y s i s  and be -

^ 2 6  l i e v e s  t h a t  P e l c o ' s  p r e s e n t  m e t h o d  o f  c a l c u l a t i n g  fu el  s u r c h a r g e s
' Cj (N 
I M  O

10 i 97 s h o u l d  be u s e d  u n l e s s  the p r i c e  c h a r g e d  P e l c o  b y  P D C  e x c e e d s  the 
h  o 6 o  - '

C 1—  I'-
~  - <  r\’ C h e v r o n  p r i c e  b y  m o r e  t h a n  12. 5jf p e r  g a l l o n .  In t h a t  c a s e ,  th e

^  •- o ^ m a x i m u m  current- p r i c e  u s e d  in t h e  s u r c h a r g e  c a l c u l a t i o n  w i l l  be- - -• r- 9 o
S c  m e * "
P  ^  q  r  t h e  C h e v r o n  p r i c e  pe r  g a l l o n  p l u s  1 2 . 5£ pe r  g a l l o n .  In its n e x t

ft Tj c p e r m a n e n t  r a t e  r e l i e f  rc-auest P e l c o  e i t h e r  s h o u l d  f i l e  its r e v e n u e



a n  a p p r o p r i a t e  y e a r l y  i n t e r f u n d  b e t w e e n  P D C  a n d  P e l c o  to  r e f l e c t

t h e  f u e l s t o r a g e  s e r v i c e  p r o v i d e d  b y  P D C .

9 t ■
J T H E  C O M M I S S I O N  F U R T H E R  F I N D S  A N D  C O N C L U D E S :

L
1. T h e  f u e l  s u r c h a r g e s  p r e v i o u s l y  a p p r o v e d  o n  an i.n-

C,
t e r i m  b a s i s  in t h i s  p r o c e e d i n g  s h o u l d  be  a l l o w e d  o n  a p e r m a n e n t  

^ b a s i s .

2. P e l c o  s h o u l d  be a l l o w e d  to c o n t i n u e  its p r e s e n t

c i1
m e t h o d  of  c a l c u l a t i n g  the  c u r r e n t  c o s t  o f  f u e l  in s u r c h a r g e

o
f i l i n g s  u n l e s s  P D C ' s  p r i c e  to P e l c o  ( t h e  d o c k  p r i c e )  e x c e e d s  t h e

i!

. C h e v r o n  p r i c e  b y m o r e  t h a n  12.5,d p e r  g a l l o n .  T h e n  P e l c o  s h o u l d
i!

i *i

2  i!

* 9

c a l c u l a t e  t h e  c u r r e n t  c o s t  as t h e  C h e v r o n  p r i c e  p e r  g a l l o n  p l u s  

12. 5pf p e r  g a l l o n .

33 3. In c o n j u n c t i o n  w i t h  i ts n e x t  r a t e  f i l i n g ,  P e l c o

14 e i t h e r  s h o u l d  i n s t a l l  the t a n k  f a r m  a n d  i n c l u d e  it in P e l c o ' s  r a t e

13 b a s e  or s h o u l d  i n t e r f u n d  an a p p r o p r i a t e  a n n u a l  e x p e n s e  a s s o c i a t e d

a 6 w i t h  us e  o f  the P D C  t a n k  f a r m .  *

27 O R D E R

IB T H E  C O M M I S S I O N  F U R T H E R  O R D E R S :

19 1* T h e  f ue l s u r c h a r g e s  p r e v i o u s l y  a p p r o v e d  o n  an

2 0  i n t e r i m ,  r e f u n d a b l e  b a s i s  in t h i s  p r o c e e d i n g  for t h e  S a n d  P o i n t

21 D i v i s i o n  of P e l i c a n  U t i l i t y  C o m p a n y  a r e  a p p r o v e d  o n  a p e r m a n e n t

0
£ 22 b a s i s .
AJ

W  23 2> P e l i c a n  U t i l i t y  C o m p a n y  s h a l l  c o n t i n u e  to c a l c u l a t e
•rn

c -h 24 i ts  fue l c o s t  r a t e  a d j u s t m e n t  s u r c h a r g e s  for i t s  S a n d  P o i n t  D i v i -

5 L9
C  o  25 s i o n  in t h e  s a m e  m a n n e r  as p r e v i o u s l y  c a l c u l a t e d  u n l e s s  t h e  d o c k
dy

P! 2 6  P r i c e  e x c e e d s  t h e  C h e v r o n  p r i c e  to P e l i c a n  D i s t r i b u t i n g  C o m p a n y  by
O rsl

1 "10 i ~>~j 1 2 . 5d p e r  g a l l o n .  If the p r i c e  to P e l i c a n  U t i l i t y  C o m p a n y  e x c e e d s

C  r-% I"*

■h  <  rv t h e  1 2 . 5p p e r  g a l l o n  l i m i t ,  th e a l l o w e d  p r i c e  s h a l l  be  the  C h e v r o n
•M* k

•C P c  ̂ or ice p l u s  1 2 . 5 d  pe r as lion ,

a: o O

> S f  , n • 3. In its n e x t  p e r m a n e n t  r a t e  r e l i e f  r e q u e s t ,  P e l i c a n
r  /— —1 w'

l/Z u
0 c U t i l i t y  C o m p a n y  - S a n d  P o i n t  D i v i s i o n  e i t h e r  s h a l l  i n s t a l l  t h e
rz <  - -

t a n k  f a r m  a n d  i n c l u d e  it in r a t e  b a s e  or c h a r c e  an a p p r o p r i a t e
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a n n u a l  i n t e r f u n d  e x p e n s e  f r o m  P e l i c a n  D i s t r i b u t i n g  C o m p a n y  to 

P e l i c a n  U t i l i t y  C o m p a n y  - S a n d  P o i n t  D i v i s i o n  for u s e  of  t h e s e  

f u e l  s t o r a g e  f a c i l i t i e s .

D A T E D  A N D  E F F E C T I V E  a t  A n c h o r a g e ,  A l a s k a  t h i s  2 6 t h  d a y  of O c t o ­

be r , 19 8 2 .

6 BY  D I R E C T I O N  O F  T H E  C O M M I S S I O N
( C o m m i s s i o n e r  S u s a n  M . K n o w l e s ,  n o t  p a r t i c i p a t i n g )
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i n c r e a s e d  b y  $ 8 3 , 1 2 4  t o  $ 9 , 4 3 0 , 3 6 9  t o  r e f l e c t  t h e  increa.s'e^
S

i n  p u r c h a s e d  p o w e r  c o s t s  t o  $ . 0 1 6 7 0 5  p e r  K W H .  ( E x h i b i t  1 3 ) .

S t a f f  r e v i e w e d  t h e  u t i l i t y ' s  e x p e n s e s  a n d  a d j u s t m e n t s  

a n d  f o u n d  t h e m  r e a s o n a b l e  a n d  p r o p e r  w i t h  o n e  e x c e p t i o n ,  d e r e g ­

u l a t i o n  e x p e n s e .  M E A  a c c u m u l a t e d  t h e  t o t a l  c o s t  o f  $ 3 6 , 6 0 0  f o r  

t h e  d e r e g u l a t i o n  e l e c t i o n  i n  t w o  s u b a c c o u n t s ,  l a b o r  c o s t s  o f  

$ 1 5 , 9 8 2  a n d  o t h e r  e x p e n s e s  o f  $ 2 0 , 6 1 8 .  S t a f f  m a i n t a i n e d  t h a t  

t h e  l a b o r  c o s t  c o m p o n e n t  r e p r e s e n t e d  a n o r m a l  r e c u r r i n g  e x p e n s e  

w h i c h  s h o u l d  b e  e x p e n s e d ’i n  t h e  c u r r e n t  p e r i o d .  S t a f f  a m o r t i z e d  

t h e  r e m a i n i n g  c o s t s / < 5 v e r  a t w o - y e a r  p e r i o d  w i t h  t h e  n e t  r e s u l t

o f  i n c r e a s i n g  M p A ^ s  p r o  f o r m a  o p e r a t i n g  e x p e n s e s  b y  $ 1 7 , 1 4 1  t o
✓

$ 9 , 4 4 7 , 5 1 0  i n c l u d i n g  t h e  a d d i t i o n a l  i n c r e m e n t  o f  w h o l e s a l e

/
p o w e r  c o s t s  p e r  E x h i b i t  13 w i t h  w h i c h  S t a f f  c o n c u r r e d .  T h e  

u t i l i t y  d i d  n o t  o b j e c t  t o  S t a f f ' s  t r e a t m e n t  o f  d e r e g u l a t i o n  

; p e n s e .

M V C A C  s u g g e s t e d  t h r e e  s p e c i f i c  a d j u s t m e n t s  t o  M E A ' s

o p e r a t i n g  e x p e n s e s .  F i r s t ,  t h e  i n t e r v e n o r  s t a t e d  t h a t  t h e

u t i l i t y ' s  c o n t r i b u t i o n s  t o  S u s i t n a  P o w e r  N o w ,  w h i c h  t o t a l l e d

$ 1 , 0 0 0  d u r i n g  1 9 8 0 ,  s h o u l d  b e  d i s a l l o w e d  u n d e r  A S  4 2 . 0 5 . 3 8 1 .

T h i s  s e c t i o n  o f  t h e  C o m m i s s i o n ' s  g o v e r n i n g  s t a t u t e  p r o v i d e s  i n

p e r t i n e n t  p a r t  t h a t :

N o  r a t e  m a y  i n c l u d e  a n  a l l o w a n c e  f o r  cost.s o f  
p o l i t i c a l  c o n t r i b u t i o n s ,  o r  p u b l i c  r e l a t i o n s  

e x c e p t  f o r  r e a s o n a b l e  a m o u n t s  s p e n t  f o r

(1 ) e n e r g y  c o n s e r v a t i o n  e f f o r t s ;

(2 ) p u b l i c  i n f o r m a t i o n  d e s i g n e d  t o  p r o m o t e  

m o r e  e f f i c i e n t  u s e  o f  t h e  u t i l i t y ' s  

f a c i l i t i e s  o r  s e r v i c e s  o r  t o  p r o t e c t  

t h e  p h y s i c a l  p l a n t  o f  t h e  u t i l i t y ;

i
(3) i n f o r m i n g  s h a r e h o l d e r s  a n d  m e m b e r s  o f

a c o o p e r a t i v e  o f  m e e t i n g s  o f  t h e  u t i l i t y  

a n d  e n c o u r a g i n g  a t t e n d a n c e ;  o r  ,

(4) e m e r g e n c y  s i t u a t i o n s  t o  t h e  e x t e n t  a n d  

u n d e r  t h e  c i r c u m s t a n c e s  a u t h o r i z e d  b y  

t h e  c o m m i s s i o n  fo r  g o o d  c a u s e  s h o w n .
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■[_ S e c o n d ,  M V C A C  a r g u e d  t h a t  d e r e g u l a t i o n  e x p e n s e s

2 s h o u l d  b e  r e d u c e d  b y  $ 5 , 3 0 5  ( E x h i b i t  3) f o r  a d v e r t i s i n g  e x p e n s e s

3 w h i c h  i t  a l s o  b e l i e v e d  w e r e  i n  v i o l a t i o n  o f  A S  4 2 . 0 5 _ . 3 8 1 .  T h e

4 c o n s u m e r  g r o u p  f u r t h e r  r e c o m m e n d e d  t h a t  n o  f u t u r e  d e r e g u l a t i o n

5 e l e c t i o n s  " b e  f u n d e d  w i t h o u t  a p e t i t i o n  o f  20%  o f  t h e  m e m b e r -

6 s h i p  p r i o r  t o  a n y  f u t u r e  e x p e n d i t u r e s  b y  M E A . "  (T - 7 ,  p. 2).

7 T h i r d ,  M V C A C  a v e r r e d  t h a t  t h e  s a v i n g s  e x p e r i e n c e d  b y

8 M E A  f o r  r e d u c t i o n s  i n  i t s  p r e m i u m s  f o r  p r o p e r t y  a n d  l i a b i l i t y

9 i n s u r a n c e  s h o u l d  b e  p a s s e d  o n  t o  t h e  r a t e p a y e r s  a s  a r e d u c t i o n

10 in  o p e r a t i n g  e x p e n s e s .  T h e  c o s t  o f  p r o p e r t y  i n s u r a n c e  c o v e r a g e

11 w a s  r e d u c e d  b y  $ 2 , 7 4 5  p e r  E x h i b i t  2 a n d  o f  l i a b i l i t y  i n s u r a n c e

12 c o v e r a g e  b y  $ 8 1  ( $ 7 5 , 2 1 7  m i n u s  $ 7 4 , 9 8 0  t i m e s  29 p e r c e n t ) .

13 T h e  C o m m i s s i o n  c o n c u r s  w i t h  S t a f f ' s  r e c o m m e n d a t i o n

14 t h a t  t h e  l a b o r  c o m p o n e n t  o f  t h e  d e r e g u l a t i o n  e l e c t i o n  c o s t s  b e

15 f u l l y  e x p e n s e d  i n  t h e  t e s t  y e a r ,  s i n c e  i t  is a n  o n g o i n g  o b l i g -

16 a t i o n  o f  t h e  u t i l i t y .

17 T h e  C o m m i s s i o n  a l s o  b e l i e v e s  t h a t  e x p e n s e s  f o r  a d -

1 8  v e r t i s i n g  M E A ' s  p o s i t i o n  i n  t h e  d e r e g u l a t i o n  e l e c t i o n  i n  1 9 8 0  -

/
1 9  - b o t h  i n  n e w s p a p e r s  a n d  o n  t h e  r a d i o  - -  s h o u l d  b e  d i s a l l o w e d .

20 A n  e x a m i n a t i o n  o f  t h e  t e x t  o f  a d v e r t i s i n g  p l a c e d  b y  M E A  B o a r d

21 a n d  m a n a g e m e n t  i n  t h e  n e w s p a p e r s  c i r c u l a t i n g  i n  t h e  M E A  s e r v i c e

22 a r e a  d u r i n g  t h e  c o u r s e  o f  t h e  e l e c t i o n  r e v e a l s  n u m e r o u s  f a l s e

23 s t a t e m e n t s  a n d  e r r o r s  o f  b o t h  f a c t  a n d  l a w .  ( E x h i b i t  3) . F o r

24 e x a m p l e ,  o n e  a p p e a r i n g  i n  t h e  C h u q i a k - E a q l e  R i v e r  S t a r  o n  S e p -

25 t e m b e r  18, 1 9 8 0 ,  s t a t e d  t h a t  e v e n  i f  e c o n o m i c a l l y  d e r e g u l a t e d ,

26 M E A  s t i l l  w o u l d  " b e  f u l l y  r e g u l a t e d  b y  R E A "  a n d  t h a t  t h e  " R E A

2 7  w i l l  reiju la te  r a t e  a d j u s t m e n t s . "  T h a t  s t a t e m e n t  is  f a l s e  a n d

28 m i s l e a d i n g .  A s  M E A ' s  m a n a g e m e n t  is a w a r e ,  t h e  R E A  d o e s  n o t  p a s s

29  c n  t h e  r e a s o n a b l e n e s s  a n d  p r o p r i e t y  o f  t h e  r a t e s  M E A  o r  a n y

30 o t h e r  e l e c t r i c  c o o p e r a t i v e s  c h a r g e  f o r  e l e c t r i c  e n e r g y .  A s  th e

31 u t i l i t y ' s  " b a n k e r " ,  R E A ' s  s o l e  i n t e r e s t  i s  w h e t h e r  t h e  r e v e n u e

32 M E A  e a r n s  f r o m  i t s  r a t e s  is s u f f i c i e n t  t o  p a y  b a c k  t h e  l o a n s
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1 m a d e  t o  M E A  f o r  c o n s t r u c t i o n  p r o j e c t s  a n d  e x p a n s i o n  o f  i t s

2 s e r v i c e s .  A n o t h e r  a d  a s s e r t e d ,  w i t h o u t  l i s t i n g  a n y  e x a m p l e s ,

3 t h a t  t h e  C o m m i s s i o n  w a s  " l e s s  s e n s i t i v e  t o  l o c a l  e c o n o m i c  c o n -

4 c i t i o n s  t h a n  t h e  M E A  B o a r d "  a n d  t h a t  A P U C  r e g u l a t i o n  d i d  n o t

5 p e r m i t  M E A  " t o  c a r r y  o u t  t h e  s t a t e d  p r e f e r e n c e  o f  i t s  m e m b e r s

6 r e g a r d i n g  r a t e  a d j u s t m e n t s ,  t h a t  o f  s m a l l e r  i n c r e m e n t a l  r a t e

7 c h a n g e s . "  T h a t ,  to o,  is f a l s e .  T h e  M E A  B o a r d  d e t e r m i n e s  w h e n

8 t h a t  u t i l i t y ' s  r a t e  f i l i n g s  a r e  m a d e .  O b v i o u s l y  t h e  l e s s  f r e -

9 q u e n t l y  r a t e  i n c r e a s e s  a r e  r e q u e s t e d ,  t h e  l a r g e r  t h e  p e r c e n t a g e  •

1 0  i n c r e m e n t  i s  a p t  t o  be . M o r e o v e r ,  t h e  M E A  G e n e r a l  M a n a g e r  a d -

1 1 m i t t e d  u n d e r  c r o s s - e x a m i n a t i o n  t h a t  h e  o r d e r e d  t h e  M E A  d r a f t i n g

12 d e p a r t m e n t  t o  " r e c o n f i g u r e "  t h e  s t a n d a r d  a r t w o r k  o f  t h e  c a r i -

13 c a t u r e  s y m b o l  ( an a n i m a t e d  e l e c t r i c  p l u g )  s u p p l i e d  b y  t h e

14 N a t i o n a l  R u r a l  E l e c t r i c  C o o p e r a t i v e  A s s o c i a t i o n  ( K R E C A )  t o  m e m -

15 b e r  c o o p e r a t i v e s  f o r  t h e  d e r e g u l a t i o n  e l e c t i o n  c a m p a i g n  in t h e

16 e l e c t i o n .  T h u s ,  i n  t h e ' d i s p l a y  a d v e r t i s e m e n t s  in  q u e s t i o n ,  t h e

17 c a r i c a t u r e  a p p e a r s  s w i n g i n g  a b a s e b a l l  b a t  a t  a l l e g e d  " u n n e c -

1 8 e s s a r y  r e g u l a t i o n "  (V a l l e y  Sun , E a g l e  R i v e r  S u n ,  F r o n t i e r s m a n ,

1 9 C h u g i a k - E a q l e  R i v e r  S t a r ); u s i n g  a p a i r  o f  s h e a r s  to, p r e s u m -

2 0  a b ly , e l i m i n a t e  " r e d  t a p e "  (V a l l e y  S u n , S e p t e m b e r  16, 1 9 8 0 ) ;

21 p a i n f u l l y  s t r a i n i n g  t o  o b t a i n  r e l e a s e  f r o m  a n  a n i m a l  t r a p

2 2 (C h u q i a k - E a g l e  R i v e r  S t a r , S e p t e m b e r  4, 1 9 8 0 ) ;  a n d  r e m o v i n g  a

23  b a l l  a n d  c h a i n  (V a l l e y  Sun, E a g l e  R i v e r  Sun , F r o n t i e r s m a n .

2 4  C h u a i a k - E a q l e  R i v e r  S t a r ,  A n c h o r a g e  T i m e s ,  A n c h o r a g e  D a i l y  N e w s ).

2 5  I n  s h o r t ,  t h e  C o m m i s s i o n  b e l i e v e s  t h a t  t h e  m i s l e a d i n g  t e x t  o f

2 6  t h e  s o - c a l l e d  " P r o "  a n d  " C o n "  a r g u m e n t s  t h a t  a p p e a r e d  i n  t h e

27  d i s p l a y  a d v e r t i s e m e n t s ,  as w e l l  as  t h e  d o c t o r e d  c a r i c a t u r e ,  u n -

28  f a i r l y  w e i g h t e d  t h e  a d v e r t i s i n g  c a m p a i g n  i n  f a v o r  o f  t h e  M E A

29 B o a r d ' s  p o s i t i o n  o n  d e r e g u l a t i o n .  T h e  e n t i r e  M E A - s p o n s o r e d

3 0  c a m p a i g n  l a c k e d  t h e  f a i r n e s s  a n d  b a l a n c e  s u r e l y  c o n t e m p l a t e d  b y

31 t h e  L e g i s l a t u r e  u n d e r  A.S 4 2 . 0 5 . 7 1 2 .

? 9
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F o r  t h e  f o r e g o i n g  r e a s o n s  t h e  C o m m i s s i o n  w i l l  a l l o w  

t h e  e x p e n s e s  e s s e n t i a l  t o  t h e  m e c h a n i c s  o f  c o n d u c t i n g  t h e  

e l e c t i o n ,  e . g . ,  b a l l o t  p r i n t i n g ,  m a i l i n g  a n d  t a b u l a t i o n ,  b u t  

b e l i e v e s  t h e  e x p e n s e s  o f  $ 5 , 3 0 5  a s s o c i a t e d  w i t h  M E A ' s  a d v e r ­

t i s i n g  c a m p a i g n  s h o u l d  b e  r e j e c t e d .  T h e  b a l a n c e  o f  $ 1 5 , 3 1 2  in  

o t h e r  d e r e g u l a t i o n  e x p e n s e s  w i l l  b e  a m o r t i z e d  o v e r  t w o  y e a r s  in  

e q u a l  a n n u a l  i n s t a l l m e n t s .  T h e  t w o - y e a r  p e r i o d  a p p e a r s  r e a s o n ­

a b l e  i n a s m u c h  as A S  4 2 . 0 5 . 7 1 2  a l l o w s  a u t i l i t y  t o  c o n d u c t  

d e r e g u l a t i o n  e l e c t i o n s  a t  t w o - y e a r  i n t e r v a l s .

M V C A C  h a s  s u g g e s t e d  t h a t  a p e t i t i o n  o f  2 0  p e r c e n t  o f  

t h e  m e m b e r s h i p  b e  r e q u i r e d  p r i o r  t o  t h e  c o o p e r a t i v e  e x p e n d i n g  

f u n d s  o n  a n y  f u t u r e  d e r e g u l a t i o n  e l e c t i o n .  T h e  C o m m i s s i o n  

b e l i e v e s  t h i s  r e c o m m i e n d a t i o n  w o u l d  p o s i t  a n  u n r e a s o n a b l e  i m p e d i ­

m e n t  t o o p e r a t i o n  o f  t h e  l a w  g o v e r n i n g  d e r e g u l a t i o n  e l e c t i o n s .

In p a r t i c u l a r ,  t h e  C o m m i s s i o n  n o t e s  t h a t  t h e  n u m e r i c a l  t h r e s h o l d  

p r o p o s e d  f o r  s p e n d i n g  f u n d s  is h i g h e r  t h a n  t h a t  e s t a b l i s h e d  

u n d e r  A S  4 2 . 0 5 . 7 1 2 ( b )  f o r  a q u o r u m  o r  d e c i d i n g  v o t e  i n  t h e  

e l e c t i o n .  W h i l e  it  c a n n o t  a d o p t  M V C A C  R e c o m m i e n d a t i o n  No . 5, 

t h e  C o m m i s s i o n  w i l l  c o n t i n u e  t o  m o n i t o r  t h e  a m o u n t  a n d  s c o p e  o f  

d e r e g u l a t i o n  e x p e n s e s  t o  a s s u r e  t h e i r  r e a s o n a b l e n e s s  a n d  p r o ­

p r i e t y .

M V C A C ' s  a r g u m e n t  t o  d i s a l l o w  t h e  u t i l i t y ' s  c o n t r i ­

b u t i o n s  t o  S u s i t n a  P o w e r  N o w  is r e j e c t e d  w i t h o u t  p r e j u d i c e  t o  

i t s  r e s u b m i s s i o n .  T h e r e  is v i r t u a l l y  n o  e v i d e n c e  o n  t h e  r e c o r d  . 

w i t h  r e s p e c t  t o  t h e  a p p r o p r i a t e n e s s  o f  t h i s  e x p e n d i t u r e ,  a n d  i t  

w o u l d  b e  i m p r o p e r  t o  b a s e  a d e c i s i o n  s o l e l y  o n  g e n e r a l  a w a r e n e s s  

o f  t h e  e n v i r o n m e n t a l  a n d  e c o n o m i c  d e b a t e  s u r r o u n d i n g  t h e  S u s i t n a  

h y d r o e l e c t r i c  p r o j e c t .  T h e  C o m m i s s i o n  a l s o  r e c o g n i z e s  t h a t  

t h i s  i s s u e  a f f e c t s  o t h e r  u t i l i t i e s  a n d  t h e r e f o r e ,  b e l i e v e s  t h a t  

it  s h o u l d  b e  c o n s i d e r e d  w i t h  t h e  b e n e f i t  o f  a f u l l y - d e v e l o p e d  

r e c o r d .

U - 8 1 - 3 2 ( 3 )
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D I S S E N T  O F  S U S A N  M. K N O W L E S , C O M M I S S I O N E R

I d i s s e n t  f r o m  t h e  d e c i s i o n  o f  t h e  m a j o r i t y  w i t h  

r e s p e c t  t o  t h e  d i s a l l o w a n c e  o f  £ 5 , 3 0 5  f o r  a d v e r t i s i n g  e x p e n s e s  

a s s o c i a t e d  w i t h  t h e  d e r e g u l a t i o n  e l e c t i o n .

T h e  i s s u e  o f  t h e  i' e a s o n a b l e n e s s  a n d  p r o p r i e t y  o f  t h e  

a m o u n t  a n d  a m o r t i z a t i o n  p e r i o d  f o r  d e r e g u l a t i o n  e x p e n s e  is a n  

i s s u e  o f  f i r s t  i m p r e s s i o n  b e f o r e  t h e  C o m m i s s i o n .  ] is a l s o  a 

m a t t e r  o f  s o m e  s e n s i t i v i t y  i n  t h a t  t h e  C o m m i s s i o n  m. e r f o r m  

i t s  o v e r s i g h t  r e s p o n s i b i l i t y  w i t h o u t  i n h i b i t i n g ,  o r  a i . i n g  

t o  i n h i b i t ,  t h e  d e r e g u l a t i o n  o p t i o n  a l l o w e d  b y  t h e  L e g i s l a t u r e  

i n  A S  42 . 0 1 5 . 7 1 2 .

It is a p p a r e n t  t h a t  M E A  i n c u r r e d  s u b s t a n t i a l  e x p e n s e s  

i n  t h e  c o u r s e  o f  p u b l i c i z i n g  a n d  a d m i n i s t e r i n g  i t s  f i r s t  

d e r e g u l a t i o n  e l e c t i o n .  In a d d i t i o n ,  l e g i t i m a t e  q u e s t i o n s  h a v e  

b e e n  r a i s e d  w i t h  r e s p e c t  t o  t h e  o b j e c t i v i t y  o f  t h e  c o p y  u s e d  

f o r  a d v e r t i s i n g  t h e  d e r e g u l a t i o n  i s s u e  a n d  t h e  e l e c t i o n .  

N o n e t h e l e s s ,  d i s a l l o w a n c e  o f  a l l  o r  a p o r t i o n  o f  t h i s  e x p e n s e  

i n v o l v e s  a s u b j e c t i v e  a s s e s s m e n t  w h i c h  I f i n d  d i f f i c u l t  to 

j u s t i f y  c o n s i d e r i n g  b o t h  t h e  r e c o r d  a n d  p o s s i b l e  i n f r i n g e m e n t  

o f  r i g h t s  u n d e r  A S  4 2 . 0 5 . 7 1 2 .

G i v e n  t h e  f a c t s  a n d  c i r c u m s t a n c e s  in  t h e  i n s t a n t  * 

c a s e ,  I w o u l d  a l l o w  t h e  f u l l  d e p r e c i a t i o n  e x p e n s e  b u t  e x t e n d  

t h e  a m o r t i z a t i o n  p e r i o d  t o  t h r e e  y e a r s  t o  r e c o g n i z e  b o t h  t h e  

e x t r a o r d i n a r y  c o s t s  a s s o c i a t e d  w i t h  t h i s  i n i t i a l  e l e c t i o n  a n d  

t h e  q u e s t i o n a b l e  r e a s o n a b l e n e s s  o f  s o m e  e x p e n d i t u r e s .

A

U - S 2 - 7 2  ( 3 )  - 
r . i c e  1 o f  1

! i U - v n t



1 s u b m i t  p r o c r e s s  r e p o r t s  o n  a q u a r t e r l y  s c h e d u l e ,  or s o o n e r / i f

2 s u b s t a n t i v e  d e v e l o p m e n t s  o c c u r  w i t h  r e s p e c t  to t h e  g a s ^ s u p p l y

3 c o n t r a c t  n e g o t i a t i o n s .  F u r t h e r ,  o n c e  n e g o t i a t e d  -the c o n t r a c t s

a  t h e m s e l v e s  s h o u l d  b e  s u b m i t t e d  to t h e  C o m m i s s i o n  fcr  a p p r o v a l .
//

5 3. C o n t i n u i n g  P r o p e r t y  R e c o r d s  S y s t e m . U p o n  r e v i e w  of

6 t h i s  u t i l i t y ' s  p r i o r  r a t e  p r o c e e d i n g ,  t n e  C o m m i s s i o n  f i n d s  t h a t
/

7 E N S T A R  h a s  n o t  c o m p l i e d  w i t h  t h e  d i r e c t i v e  in U — 75  — 95 (7 ) in w h i c h

*
£ t h e  C o m m i s s i o n  o r d e r e d  t h e  u t i l i t y  to i n s t i t u t e  a c o n t i n u i n g

9 p r o p e r t y  r e c o r d s  ( C P R )  s y s t e m ,  a s  r e q u i r e d  b y  A S  4 2 . 0 5 . 4 6 1 ,  o n  or
//

10 b e f o r e  S e p t e m b e r  30, 1 9 7 6 .  D e s p i t e  t h e  f a i l u r e  o f  E N S T A R  ec
/

/
11 c o m p l y  w i t h  th e C o m m i s s i o n ' s  p r i o r  o r d e r ,  th e C o m m i s s i o n  p e r c e i v e s

12 t h a t  t h e  u t i l i t y  no'w i n t e n d s  to p r o c e e d  in g o o d  f a i t h .  A c c o r d i n g -

13 1)'/ t he  C o m m i s s i o n  a c c e p t s  as r e a s o n a b l e  the  u t i l i t y ' s  e s t i m a t e  of

14 o n e  y e a r  to c o m p l e t e  its n e w  C P R  s y s t e m .  E N S T A R  w i l l  b e  r e q u i r e d

15  to i n s t i t u t e  t h e  C P R  s y s t e m  n o t  l a t e r  t h a n  O c t o b e r  31, 1 S 83 .

1 6  S t a f f / w i l l  t h e n  b e  r e q u i r e d  -to r e v i e w  t h e  C P R  s y s t e m  to a s s u r e  its 

c o; ?p l i a n c e  w i t h  th e s t a t u t e  a n d  to r e p o r t  the r e s u l t s  of t h a t

e v i e w  to th e  C o m m i s s i o n

. M a n a g e m e n t  F e e s  P a i d  to P a r e n t  C o r p o r a t i o n^) The 

C o m m i s s i o n  f i n d s  t h a t  E N S T A R  h a s  n o t  f u l l y  m e t  i t s  b u r d e n  of p r o o f  

t h a t  the i n t e r c o m p a n y  m a n a g e m e n t  f e e s  p a i d  to i t s  p a r e n t  c o r p o r a ­

t i o n  a r e  j u s t  a n d  r e a s o n a b l e .  H o w e v e r ,  t h e  C o m m i s s i o n  b e l i e v e s  

t h a t  the a m o u n t  a c t u a l l y  p a i d  d u r i n g  t he  t e s t  y e a r  is n o t  u n r e a­

s o n a b l e  w h e n  c o m p a r e d  to th e  f i g u r e s  a p p r o v e d  in t h e  l a s t  p e r m a ­

n e n t  r a t e  c a s e  w h e r e i n  a m o r e  e x h a u s t i v e  a u d i t  w a s  c o n d u c t e d  b y  

S t a f f  to v e r i f y  t h i s  e x p e n d i t u r e .  For t h i s  r e a s o n ,  t h e  $ 6 1 1 , 0 0 0  

in i n t e r c o m p c : n y  m a n a g e m e n t  c h a r g e s  wil l be a c c e p t e d  for p u r p o s e s  

o f  t h i s  p r o c e e d i n g ,  b u t  th e a c c e p t a n c e  w i l l  be  c o n d i t i o n a l  u p o n  

the r e q u i r e m e n t  t h a t  E N S T A R  s u b m i t  b y  A p r i l  29, 1 9 8 3 ,  a new,  m o r e  

a u a i t a b l e  c o n c r a c t  for C o m m i s s i o n  a p p r o v a l .  T h e  S t a f f  s h o u l d  t he 

31 f i l e  a r e p o r t  w i t h  t h e  C o m m i s s i o n  p r o v i d i n g  its c r i t i c i s m s  or 

•so s u a c e s t  ions f o r  c h a n g e s  in t h e  c o n t r a c t  f o r m u l a .
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5. A d v e r t i s i n g  E x p e n s e s , y j p o n  r e v i e w  o f  the t i m o n y  

an d e v i d e n c e  o n  FFTe T e c c T r d ,  t h e  C o m m i s s i o n  f i n d s  t h a t  t h e  e x p e n s e s  

a s s o c i a t e d  w i t h  E N S T A R ' s  s p o n s o r s h i p  o f  p u b l i c  t e l e v i s i o n  p r o g r a m ­

m i n g  a r e  c l e a r l y  a n d  a p p r o p r i a t e l y  c a t e g o r i z e d  u n d e r  t h e  C o m m i s ­

s i o n ’s r e g u l a t i o n s  a s  " g o o d  w i l l  a d v e r t i s i n g . "  W h i l e  t h i s  a s p e c t  

of E N S T A R ' s  a d v e r t i s i n g  is r e f l e c t i v e  o f  a l a u d a b l e  c i v i c  c o m m i t ­

m e n t ,  n o n e t h e l e s s  it a l s o  r e f l e c t s  t h e  u t i l i t y ' s  d e s i r e  to e n h a n c e

its p u b l i c  i m a g e .  F u r t h e r m o r e  m i s  e x p e n d i t u r e  d o e s  

o n e  of  th e  a l l o w a b l e  p u b l i c  r e l a t i o n s  e x p e n s e  c a t e g c :  

s c r i b e d  in AS  4 2 . 0 5 . 3 8 1 ( a ) .  A c c o r d i n g l y ,  $ 3 0 , 2 9 6  in at.

e x p e n s e s  s h o u l d  be  d i s a l l o w e d  fo r r a t e m a k i n g  p u r r '  

p r o v i d e d  u n d e r  A S  4 2 . 0 5 . 3 5 1 ( a )  a n d  3 A A C  5 0 . 5 0 0 .

t i n t o

si ng  

;p re s s l y

d
6 . L o b b y i n g  E x o e n s e s T ^ l A l t h o u g h  t h e  C o m m .  ~n r e c o g -

23

24

2 5

2 6  
{Nl
rs) o n0  27
1
vC

5  28

= 29o

30

31

n i z e s  t h a t  t h e r e  m a y  be i n s t a n c e s  in w h i c h  a u t i l i t y  p<. c e i v  s 

t h a t  c e r t a i n  c o n g r e s s i o n a l  or S t a t e  l e g i s l a t i o n  is no t  in its b e s t  

i n t e r e s t ,  t h e  C o m m i s s i o n ' s  i n t e r p r e t a t i o n  of A S  4 2 . 0 5 . 3 8 1 ( a ) ,  

p a r t i c u l a r l y  in c o n j u n c t i o n  w i t h  3 A A C  5 0 . 5 0 0 ( a ) - ( c ) , i t s  c o n s i d­

e r a t i o n  of t h e  w e i g h t  c f  r e g u l a t o r y  p r e c e d e n t ,  a n d  its l i m i t e d  

i n t e n t  a s  e x p r e s s e d  in U — 7 8 - 4  ( 3 3),  c o l l e c t i v e l y  d i c t a t e  t h a t  

$ 1 8 , 0 0 0  in l o b b y i n g  e x p e n s e s  i n c u r r e d  d u r i n g  t e s t  y e a r  o p e r a t i o n s  

s h o u l d  be d i s a l l o w e d .  In a d d i t i o n  to a n y  l e g a l  r e s t r i c t i o n s ,  the 

C o m m i s s i o n  o b s e r v e s  t h a t  w h e n  a u t i l i t y  c l a i m s  d i r e c t  b e n e f i t s  to 

its r a t e p a y e r s  a s  a r e s u l t  of l o b b y i n g  e f f o r t s ,  t h e  u t i l i t y  is 

p r e s u m i n g  to d e t e r m i n e  w i t h o u t  t h e  p r i o r  k n o w l e d g e  or c o n s e n t  of 

it s  r a t e p a y e r s  w h a t  p e n d i n g  l e g i s l a t i o n  is o r  is n o t  b e n e f i c i a l  to 

t h em . A l t e r n a t i v e l y ,  e v e n  if t he  C o m m i s s i o n  w e r e  to d e t e r m i n e  th 

a p p r o p r i a t e n e s s  of  a g i v e n  l o b b y i n g  e f f o r t  o n  a c a s e - b y - c a s e  

b a s i s ,  t h e  C o m m i s s i o n ,  in a t t e m p t i n g  to r u l e  on t h e  q u e s t i o n  of " 

clc-ar s h o w i n g  of d e m o n s t r a b l e  b e n e f i t s  to r a t e p a y e r s , "  w o u l d  be 

r e q u i r e d  to o f f e r  j u d g m e n t s  on s u c h  i s s u e s  as: Is the L e g i s l a t u r

(or C o n g r e s s )  a c t i n g  w i s e l y  in c h a n g i n g  e x i s t i n g  l a w s ?  W h a t  type, 

of p r o p o s e d  l e g i s l a t i o n  s h o u l d  b e  d e f e a t e d ?  S h o u l d  a u t i l i t y  be

t • o i m  it:**'L ~ <—  -  1 U J I * - 11 v- .
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1 r e i m b u r s e d  for m e r i t o r i o u s  b u t  u n s u c c e s s f u l  l o b b y i n g  e f f o r t s ?  H o w

2 s h o u l d  l e g i s l a t i o n  b e n e f i c i a l  to o n e  u t i l i t y ' s  r a t e p a y e r s  b u t

3 d e t r i m e n t a l  to o t h e r s  be  t r e a t e d ? ,  e t c .  In s u m ,  e v e n  if th e  C o m -

4 m i s s i o n  w e r e  to a r t f u l l y  c i r c u m v e n t  t h e  s t a t u t e  (AS 4 2 . 0 5 . 3 8 1 ( a ) )

5 ana d i s r e g a r d  it s o w n  r e g u l a t i o n s  (3 A A C  5 0 . 5 0 0  ), t h e  f a c t  th it

6 the C o m m i s s i o n  w o u l d  be r e q u i r e d  to r e n d e r  s u c h  s u b j e c t i v e  a nd

7 j u d g m e n t a l  d e c i s i o n s  w i t h  r e s p e c t  to d i r e c t  r a t e p a y e r  b e n e f i t s  

£ e f f e c t i v e l y  r e l e g a t e s  p o l i t i c a l  l o b b y i n g  in t h i s  a n d  a l l  f u t u r e

p r o c e e d i n g s  a s  th e  p r o p e r  e x p e n s e  o f  a u t i l i t y ’s s t o c k h o l d e r s .

1 0  7. R a t e  C a s e  E x p e n s e s. T h e  C o m m i s s i o n  w i l l  a l l o w

11  E N S T A R  a n  u p w a r d  a d j u s t m e n t  in r a t e  c a s e  e x p e n s e s  to $ 6 1 , 5 9 8

12 a m o r t i z e d  o v e r  t h r e e  y e a r s ,  o n  th e b a s . s  o f  e s t i m a t e s  f o u n o  r e a -

13 s o n a b l e  d u r i n g  t he h e a r i n g ,  s u b j e c t  to t h e  s u b m i s s i o n  o f  d o e u m e n -

14 t a t i o n  to f u l l y  s u p p o r t  al l a c t u a l  e x p e n s e s  a t  t h e  e n d  o f  b o t h
/

1 5  t h i s  p h a s e  a n d  the r a t e  d e s i g n  p h a s e  o f  t h e  p r o c e e d i n g .  A d d i -
/

1 6  t i o n a l l y ,  th e  C o m m i s s i o n  w i l l  a l l o w  t h e  u t i l i t y - t h e  o p t i o n  of
O  .*
'n t /

17  r e q u e s t i n g  a. f u r t h e r  a d j u s t m e n t  if d o c u m e n t e d  r a t e  c a s e  e x p e n s e s

t -  " /
18  for th e  r a t e  d e s i g n  p h a s e  o f  t h i s  p r o c e o o i n a  e x c e e d  t h e  u t i l i t y ' s  

.8 «  s  /

I I S  19 p r o j e c t i o n s .  / '
■ ~rO  -* - * '

is " r 2 0  8 . T r e a t m e n t  of $ 3 . 2  M i l l i o n  L i n e  of  C r e d i t .  H i s t o r i -- , ^ 0 -----------------------------------------------------------------------------------------------------------------------------

S  -j ° 21 c a l l y ,  the C o m m i s s i o n  h a s  n o t  p e r m i t t e d  s h o r t - t e r m  d e b t  to be

22 t r e a t e d  as a c o m p o n e n t  o f a u t i l i t y ' s  d e b t  c a p i t a l  s t r u c t u r e .

23 B e c a u s e  E N S T A R  h a s  not  o f f e r e d  a n y  j u s t i f i c a t i o n  f or  c h a n g i n g  t h i s

24 p o l i c y ,  t h e  C o m m i s s i o n  b e l i e v e s  t h a t  th e $ 3 , 2 0 0 , 0 0 0  l i n e  of c r e d i t

25 s h o u l d  be d e l e t e d  f r o m (t h e  c o s t  of c a p i t a l  c o m p u t a t i o n .

o>— if) 
UO oo
2— : o
8 £  26 9. C o n s o l i d a t e d  F e d e r a l  I n c o m e  T a x e s .  T h e  C o m m i s s i '

cr> cm-------------------------------------------------------- --------------- ---------------------------------------------------------------------------------------
t o  C  3  C M  •

w  c 3  27 r e a f f i r m s  t h e  p o l i c y  p r e v i o u s l y  a r t i c u l a t e d  in U — 7 5 - 9 5  (16) a n d

lf vO /

Z 1:^1^3 28 U - 7 8 - 4  ( 33 ) t h a t ' t h e  b e n e f i t s  w h i c h  r e s u l t  f r o m  t h e  f i l i n g  o f  a

5  <  /
C  = 23 c o n s o l i d a t e d  f e d e r a l  i n c o m e  tax r e t u r n  m u s t  be s h a r e d  e a u i t a b l y

• 4  fC C  •' '
-3 

c.
73 o 30 w i t h  the u t i l i t y  a n d  its r a t e p a y e r s .  F o r  the  p u r p o s e  of  e s t a b -

U

<

'Vi
l i s h i a g  t h e  f e d e r a l  i n c o m e  ta x a l l o w a n c e  in c o s t  of s e r v i c e ,  t h e

: c i  ( E - . i C h

4 of 11

O l d e r  )



C3
O

ra

O  
►—< 
C/D

25 n e n t  r a t e  c a s e  w h e r e i n  a m o r e  e x h a u s t i v e  a u d i t  w a s  c o n d u c t e d  by

H
i

1 s u b m i t  p r o g r e s s  r e p o r t s  on  a q u a r t e r l y  s c h e d u l e ,  or s o o n e r / i f

2 s u b s t a n t i v e  d e v e l o p m e n t s  o c c u r  w i t h  r e s p e c t  to t h e  g a s / s u p p l y
y

/

3 c o n t r a c t  n e g o t i a t i o n s .  F u r t h e r ,  o n c e  n e g o t i a t e d ,  t h e  c o n t r a c t s

4 t h e m s e l v e s  s h o u l d  be s u b m i t t e d  to the C o m m i s s i o n  fo r  a p p r o v a l .

5 3. C o n t i n u i n g  P r o p e r  tv R e c o r d s  S y s t e m . U p o n  r e v i e w  of

6 t h i s  u t i l i t y ' s  p r i o r  r a t e  p r o c e e d i n g ,  t h e  C o m m i s s i o n  f i n d s  t h a t

7 E N S T A R  h a s  n o t  c o m p l i e d  w i t h  the d i r e c t i v e  in U - 7 5 - 9 5 ( 7 )  in w h i c h

8 t h e  C o m m i s s i o n  o r d e r e d  t h e  u t i l i t y  to i n s t i t u t e  a c o n t i n u i n g

9 p r o p e r t y  r e c o r d s  (CPR)  s y s t e m ,  as r e q u i r e d  b y  A S  4 2 . 0 5 . 4 6 1 ,  o n  or

1 0  b e f o r e  S e p t e m b e r  30, 1 9 7 6 .  D e s p i t e  th e  f a i l u r e  of E N S T A R  to

11 c o m p l y  w i t h  t he C o m m i s s i o n ' s  p r i o r  o r d e r ,  the  C o m m i s s i o n  p e r c e i v e s

/
12 t h a t  t h e  u t i l i t y  n o w  i n t e n d s  to p r o c e e d  in g o o d  f a i t h .  A c c o r d i n g -

jt
/

13 l y / the C o m m i s s i o n  a c c e p t s  as r e a s o n a b l e  the u t i l i t y ' s  e s t i m a t e  of
//

i a o n e  v e a r  to/corriDlete i ts  n e w  C P R  s v s t e m .  E N S T A R  w i l l  b e r e c u i r e d  
/

15 to i n s t i t u t e  th e C P R  s y s t e m  n o t  l a t e r  t h a n  O c t o b e r  31 , 1 9 8 3  .

16  S t a f f / w i l l  t h e n  b e  r e q u i r e d  t o ’r e v i e w  th e  C P R  s y s t e m  to a s s u r e  its

17 c o m p l i a n c e  w i t h  th e  s t a t u t e  a n d  to r e p o r t  the r e s u l t s  o f  t h a t

C 7  r*.>

^  kl 18 / f e v i e w  to t h e  C o m m i s s i o n

Q  ̂ ^ M a n a g e r o e n t  F e e s  P a i d  to P a r e n t  C o r p o r a t i o n )̂ T h e

2 0  C o m m i s s i o n  _ i n d s  t h a t  E N S T A R  h a s  no t  f u l l y  m e  . i t s  b u r d e n  of p r o o f

21 t h a t  the  i n t e r c o m p a n y  m a n a g e m e n t  f e e s  p a i d  to it s p a r e n t  c o r p o r a -

22 t i o n  a r e  j u s t  a n d  r e a s o n a b l e .  H o w e v e r ,  t h e  C o m m i s s i o n  b e l i e v e s

23 t h a t  th e a m o u n t  a c t u a l l y  p a i d  d u r i n g  the t e s t  y e a r  is n o t  u n r e a -

24 s o n a b l e  w h e n  c o m p a r e d  to t h e  f i g u r e s  a p p r o v e d  in t h e  l a s t  p e r m a -

8 c : S  26  S t a f f  to v e r i f y  t h i s  e x p e n d i t u r e .  For t h i s  r e a s o n ,  t h e  $ 6 1 1 , 0 0 0
C \  CNJ 

CO CD CM

n  cj S  ^7 i n i n t e r c o m p a n y  m a n a g e m e n t  c h a r g e s  w i l l  be a c c e p t e d  fo r p u r p o s e s
i10 MD

■c— ™ 28 o f  t h i s  p r o c e e d i n g ,  b u t  t h e  a c c e p t a n c e  w i l l  b e  c o n d i t i o n a l  u p o n  
3 <

J  H 25 t h e  r e q u i r e m e n t  t h a t  E N S T A R  s u b m i t  b y  A p r i l  29, 1 9 8 3 ,  a new, m e r e  
u> c *

30 a u o i t a b l e  c o n t r a c t  for C o m m i s s i o n  a p p r o v a l .  T h e  S t a f f  s h o u l d  t h e n  

f i l e  a r e p o r t  w i t h  the C o m m i s s i o n  p r o v i d i n g  its c r i t i c i s m s  orj j.

<
-  T  s . : a c e s t i o n s  for c h a n g e s  in t he  c o n t r a c t  f o r m u l a
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5. A d v e r t i s i n g  E x p e n s e s . ^)upon r e v i e w  o f  th e t e s t i m o n y  

an d e v i d e n c e  o n T h e  r e c o r d ,  th e  C o m m i s s i o n  f i n d s  t h a t  th e  e x p e n s e s  

a s s o c i a t e d  w i t h  E N S T A R ' s  s p o n s o r s h i p  o f  p u b l i c  t e l e v i s i o n  p r o g r a m ­

m i n g  a r e  c l e a r l y  a n d  a p p r o p r i a t e l y  c a t e g o r i z e d  u n d e r  t h e  C o m m i s ­

s i o n ' s  r e g u l a t i o n s  as " g o o d  w i l l  a d v e r t i s i n g . "  W h i l e  t h i s  a s p e c t  

of E N S T A R ' s  a d v e r t i s i n g  is r e f l e c t i v e  o f  a l a u d a b l e  c i v i c  c o m m i t ­

m e n t ,  n o n e t h e l e s s  it a l s o  r e f l e c t s  t h e  u t i l i t y ' s  d e s i r e  to e n h a n c e  

its p u b l i c  i m a g e .  F u r t h e r m o r e ,  t h i s  e x p e n d i t u r e  d o e s  n o t  f i t  i n t o  

o n e  of  the  a l l o w a b l e  p u b l i c  r e l a t i o n s  e x p e n s e  c a t e g o r i e s  p r e ­

s c r i b e d  in A S  4 2 . 0 3 . 3 8 1 ( a ) .  A c c o r d i n g l y ,  $ 3 0 , 2 9 6  in a d v e r t i s i n g  

e x p e n s e s  s h o u l d  be d i s a l l o w e d  f o r  r a t e m a k i n g  p u r p o s e s  a s  e x p r e s s l y  

p r o v i d e d  u n d e r  A S  4 2 . 0 5 . 2 8 1 ( a )  a n d  3 A A C  5 0 . 5 0 0 .

6 . L o b b y i n g  E x p e n s g s T~~^Al t h o u g h  t he  C o m m i s s i o n  r e c o g­

n i z e s  t h a t  t h e r e  m a y  b e  i n s t a n c e s  in w h i c h  a u t i l i t y  p e r c e i v e s  

t h a t  c e r t a i n  c o n g r e s s i o n a l  or S t a t e  l e g i s l a t i o n  is r.ot in it s b e s t  

i n t e r e s t ,  t he  C o m m i s s i o n ' s  i n t e r p r e t a t i o n  of A S  4 2 . 0 5 . 3 8 1 ( a ) ,
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p a r t i c u l a r l y  in c o n j u n c t i o n  w i t h  3 A A C  3 0 . 5 0 0 ( a ) - ( c) , i t s  c o n s i d ­

e r a t i o n  of  th e  w e i g h t  o f r e g u l a t o r y  p r e c e d e n t ,  a n d  i t s  l i m i t e d  

i n t e n t  as  e x p r e s s e d  in 0 - 7 8 - 4 ( 3 3 ) ,  c o l l e c t i v e l y  d i c t a t e  t h a t  

$ 1 8 , 0 0 0  in l o b b y i n g  e x p e n s e s  i n c u r r e d  d u r i n g  t e s t  y e a r  jperatior.s 

s h o u l d  be d i s a l l . w e d .  In a d d i t i o n  to a n y  l e g a l  r e s t r i c t i o n s ,  the 

C o m m i s s i o n  o b s e r v e s  t h a t  w h e n  a u t i l i t y  c l a i m s  d i r e c t  b e n e f i t s  to 

i t s  r a t e p a y e r s  as a r e s u l t  of l o b b y i n g  e f f o r t s ,  th e u t i l i t y  is 

p r e s u m i n g  to d e t e r m i n e  w i t h o u t  th e p r i o r  k n o w l e d g e  or c o n s e n t  of 

i t s  r a t e p a y e r s  w h a t  p e n d i n g  l e g i s l a t i o n  is or is n o t  b e n e f i c i a l  to 

t h em .  A l t e r  n a t i v e l y , e v e n  if t h e  C o m m i s s i o n  w e r e  to d e t e r m i n e  the 

a p p r o p r i a t e n e s s  of a g i v e n  l o b b y i n g  e f f o r t  o n  a c a s e - b y - c a s e  

b a s i s ,  t h e  C o m m i s s i o n ,  in a t t e m p t i n g  to r u l e  on t h e  q u e s t i o n  of "a 

c l e a r  s h o w i n g  of d e m o n s t r a b l e  b e n e f i t s  to r a t e p a y e r s , "  w o u l d  be 

r e q u i r e d  to o f f e r  j u d g m e n t s  on s u c h  i s s u e s  as: is t h e  L e g i s l a t u r e

(or C o n g r e s s )  a c t i n g  w i s e l y  in c h a n g i n g  e x i s t i n g  l a w s ?  W h a t  t y p e s  

of p r o p o s e d  l e g i s l a t i o n  s h o u l d  be  d e f e a t e d ?  S h o u l d  a u t i l i t y  be

U - 8 1 - 1 0 1  ( B e n c h  O r d e r )  
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1 r e i m b u r s e d  f or  m e r i t o r i o u s  b u t  u n s u c c e s s f u l  l o b b y i n g  e f f o r t s ?  H o w

2 s h o u l d  l e g i s l a t i o n  b e n e f i c i a l  to o n e  u t i l i t y ' s  r a t e p a y e r s  b u t

3 d e t r i m e n t a l  to o t h e r s  be t r e a t e d ? ,  e t c .  In sum , e v e n  if th e C o m -

4 m i s s i o n  w e r e  to a r t f u l l y  c i r c u m v e n t  t he  s t a t u t e  (AS 4 2 . 0 5 . 3 8 1 ( a ) )

5 an a d i s r e g a r d  i t s  o w n  r e g u l a t i o n s  (3 A A C  5 0 . 5 0 0 ) ,  the f a c t  t h a t

6 the C o m m i s s i o n  w o u l d  b e  r e q u i r e d  to r e n d e r  s u c h  s u b j e c t i v e  an d

7 j u d g m e n t a l  d e c i s i o n s  w i t h  r e s p e c t  to d i r e c t  r a t e p a y e r  b e n e f i t s

8 e f f e c t i v e l y  r e l e g a t e s  p o l i t i c a l  l o b b y i n g  in t h i s  an d al l f u t u r e

9 p r o c e e d i n g s  as the  p r o p e r  e x p e n s e  o f  a u t i l i t y ' s  s t o c k h o l d e r s .

1 0  7 . R a t e  C a s e  E x p e n s e s . T h e  C o m m i s s i o n  w i l l  a l l o w

11 E N S T A R  an u p w a r d  a d j u s t m e n t  in r a t e  c a s e  e x p e n s e s  to $ 6 1 , 5 9 8 . /

12 a m o r t i z e d  o v e r  t h r e e  y e a r s ,  on th e b a s i s  o f  e s t i m a t e s  f o u p o  r e a -

13 s o n a b l e  d u r i n g  the h e a r i n g ,  s u b j e c t  to the s u b m i s s i o n  o f  d o c u m e n -
//

1 4 t a t i o n  to f u l l y  s u p p o r t  11 a c t u a l  e x p e n s e s  at t h e  e n d  of b o t h
/

1 5  t h i s  p h a s e  a n d  the r a t e  d e s i g n  p h a s e  of the p r o c e e d i n g .  A a a i -

1 6  t i o n a l l y ,  the C o m m i s s i o n  w i l l  a l l o w  t h e  u t i l i t y  th e o p t i o n  of

17 r e q u e s t i n g  a f u r t h e r  a d j u s t m e n t  if d o c u m e n t e d  r a t e  case e x p e n s e s

/
5 o  S  1 8  for t h e  r a t e  d e s i g n  p h a s e  o f  t h i s  p r o c e e d i n g  e x c e e d  t h e  u t i l i t y ' s

1 9  p r o j e c t i o n s .

C .> C D  

n
=  ®

is 2 2 0  8 . T r e a t m e n t  of $ 3 . 2  M i l l i o n  L i n e  of C r e d i t . B i s t o r i -
^  s  S1
S - j  S  2 1  c a l l y ,  t h e  C o m m i s s i o n  h a s  n o t  p e r m i t t e d  s h o r t - t e r m  d e b t  to be 
is 8 = /t

22 t r e a t e d  as a c o m p o n e n t  of a u t i l i t y ' s  d e b t  c a p i t a l  s t r u c t u r e .

2 3  B e c a u s e  E N S T A R  h a s  n o t  o f f e r e d  an y  j u s t i f i c a t i o n  for c h a n g i n g  t h i s

2 4  p o l i c y ,  the C o m m i s s i o n  b e l i e v e s  t h a t  the $ 3 , 2 0 0 , 0 0 0  3 ine o f  c r e d i t

2 5  s h o u l d  b e  d e l e t e d  Crom,,the c o s t  o f  c a p i t a l  c o m p u t a t i o n .
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8  cfc 2 6  9 . C o n s o l i d a t e d  F e d e r a l  I n c o m e  T a x e s .  T h e  C o m m i s s i o n

o  r\!  ;---------------------------------------
W  C )  N
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n  2 7  r e a f f i r m s  t he  p o l i c y  p r e v i o u s l y  a r t i c u l a t e d  in U - 7 5 - 9 5 ( 1 6 )  an d
V> vO /

2 8  U - 7 8 - 4  ( 33 ) t h a t  the b e n e f i t s  w h i c h  r e s u l t  f r o m  the f i l i n g  of a

* = 2 9  c o n s o l i d a t e d  f e d e r a l  i n c o m e  tax r e t u r n  m u s t  be s h a r e d  e a u i t a b l vr o - -

•v. »>
:x:
cc

«  c 
rz JZ

c 3 0  w i t h  the u t i l i t y  a n d  its r a t e p a y e r s .  For the p u r p o s e  of e s t a b -
U
<  31 lish'ng t h e  federal income ta : a llowance in cost of service, the

U - c 1 -2 v 1 (Ee n c 1 < Order) 
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F i s c a l  N o t e  A n a l y s i s  S S H B  220

A s s u m p t i o n s :

1. T h i s  b i l l  c o u l d  c r e a t e  s i g n i f i c a n t  n e w  j u r i s d i c t i o n  for the 

A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n .

2. T h e  n e w  j u r i s d i c t i o n  is in an a r e a  of r e g u l a t i o n  for w h i c h  

the C o m m i s s i o n  h a s  l i t t l e  or no e x p e r t i s e  a n d  wi ll  h a v e  to 

d e v e l o p  t h a t  e x p e r t i s e  t h r o u g h  the a d d i t i o n  of s t a f f  an d t h e  

t r a i n i n g  oi t h a t  s t a f f .  T t  i s  a s s u m e d  that the t e r m  d i s t r i­
b u t i n g  a d d e d  to AJ> 42 .05 .720(4 ) (e) d o e s  no t  i n c l u d e  r e t a i l  
s a l e s .

3. L e g a l  a n a l y s i s  s u g g e s t s  a p p l i c a t i o n  of t h i s  l e g i s l o t i o n  will 
c r e a t e  l e g a l  challenger..

4. F i s c a l  c o u n t c r - e i f e e t  of the d e r e g u l a t i o n  of  r e f u s e  u t i l i t i e s  
w i l l  be  n e g l i g i b l e  w h e n  c o m p a r e d  to the o t h e r  j u r i s d i c t i o n s  
w h i c h  w i l l  be  c r e a t e d  as a r e s u l t  of p a s s a g e  of t h i s  bi l l .

P r o g r a m  S u m m a r y :

A. h i s t o r i c a l  b a c k g r o u n d  and c o m p a r i s o n  of S S H B  220 w i t h  I n s t  
s e s s i o n ' s  IIB 36 5  .

1* D u r i n g  the l a s t  l e g i s l a t i v e  s e s s i o n  H B  365 w a s  i n t r o d u c e d  

by R e p r o s o n t o l i v e  K o p o n e n  w h i c h  s p e c i f i c a l l y  a d d r e s s e d  
th e r e g u l a t i o n  of oil r e f i n e r i e s .  T h e  C o m m i s s i o n  f i s c a l  
n o t e  c o n c e r n i n g  that  bill  s t a t e d  t h a t  in o r d e r  to a c c e p t  
thi s j u r i s d i c t i o n ,  the C o m m i s s i o n  w o u l d  i n c u r  a d d i t i o n a l  
e x p e n d i t u r e s  in o p e r a t i n g  c a t e g o r i e s  100 - 500. in 
a d d i t i o n ,  th e C o m m i s s i o n  c o n t a c t e d  the N a t i o n a l  A s s o c i a­

tio n of R e g u l a t o r y  U t i l i t y  C o m m i s s i o n e r s  a n d  d i s c o v e r e d  
that  no o t h e r  s t at e c o m m i s s i o n  r e g u l a t e s  oil r e f i n e r i e s  
os  a u t i l i t y .

2. T h e  b r o a d n e s s  of S 5 H B  220, e x p a n d s  j u r i s d i c t i o n  far
b e y o n d  the r e g u l a t i o n  of oil  r c l i n c r i c s .  B a s e d  o n  l e g a l  
a n a l y s i s ,  the C o m m i s s i o n  a n t i c i p a t e s  that  t h i s  b i ll , if 
p a s s e d  an d m a d e  law, c o u l d  r e s u l t  in m u c h  l i t i g a t i o n  
c o n c e r n i n g  the  s c o p e  and c o n s t i t u t i o n a l i t y  o f  the e x­
p e n d e d  j u r i s d i c t i o n .

B. E X P E N D I T U R E  R E Q U I R E M E N T S

A s  in the f i s c a l  n o t e  r e g a r d i n g  HB 3G5, t h i s  b i l l  w o u l d  
r e q u i r e  t h a t  the  C o m m i s s i o n  be p r o v i d e d  w i t h  a d d i t i o n a l  s t a t e  

e x p e n d i t u r e s .  T h e s e  r e q u i r e m e n t s ,  and h o w  t h e y  d i f f e r  Ir om  
l a s t  y e a r ' s  f i s c a l  n o t e  r e l a t e d  to H B  3 6 5  a r e  l i s t e d  b e l o w .
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