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STUTZMANN ENGINEERING ASSOC., INC.
P .  O . * O X  

FAIRBANKS. ALASKA 00707

9 0 7  A S t H O O *

March 23, 1983

MAR 2 4 1983
Jo h n  R l n g s t a d

H ou s e  of R e p r e s e n t a t i v e s

P ouch V

J u n e a u , A l a s k a  9 9 8 1 1  

D e a r  Sir:

It has j u s t  c o m e  to m y  a t t e n t i o n  t h a t  c o m m i t t e e  r e v i s i o n s  to H.B. 211 

have the e f f e c t  o f  d e l e t i n g  the p r o f e s s i o n  of land  s u r v e y i n g  f r o m  the 

c o n t e x t  of t h i s  bill.

As bo t h  a p r o f e s s i o n a l  e n g i n e e r  a nd  a p r o f e s s i o n a l  land s u r v e y o r ,  I have 

s u p p o r t e d  t h i s  bill 1n Its o r i g i n a l  f o r m  as i n t r o d u c e d  F e b r u a r y  17, 1983 

and s t r o n g l y  u r g e  y o u r  s u p p o r t  in p a s s i n g  1t as such,

T he  d e l e t i o n  o f  la n d  s u r v e y i n g  a nd  o t h e r  a m e n d m e n t s  p r o p o s e d  1n 

c o m m i t t e e  do a t r e m e n d o u s  d i s s e r v i c e  to the la n d  s u r v e y o r ' s  p r o f e s s i o n ,  

some two  t h o u s a n d  s t r o n g  1n this  St a t e;  also, its e x c l u s i o n  w o u l d  have 

a d e l e t e r i o u s  e f f e c t  on  t.ne q u a l i t y  of l an d  s u r v e y s  in t h e  f u t u r e  by 

a i di n g  in t h e  d e g r a d a t i o n  o f  t h i s  h i g h l y  s k i l l e d  p r o f e s s i o n  In t o  

s u b - p r o f e s s i o n a l  s t a t u s .

S u b - s t a n d a r d  l a n d  s u r v e y  w o r k  has a l r e a d y  been a rrajor p r o b l e m  1n land 

ti tle  w o r k  in o u r  S t a t e ,  o n e  of the  n e w e s t  1n the  U n i on ,  a n d  a n y  

r e g u l a t i o n  of l a n d  s u r v e y i n g  o ut  of p r o f e s s i o n a l  s t a t u s  c a n  o n l y  

c o n t r i b u t e  to m o r e  d i s a s t r o u s  res ult s.

H.B. 211, as i n t r o d u c e d ,  1s a f i n e  a n d  m u c h  n e e d e d  p i e c e  o f  l e g i s l a t i o n  

w h i c h  b r i n g s  S t a t e  g o v e r n m e n t  p r o c u r e m e n t  p r a c t i c e s  in l i n e  w i t h  

p ro f e s si on a l  s t a n d a r d s  in use in o t h e r  St at es  and  by the  F ed er a l  

g ov e r n m en t.

Agai n, I u r g e  y o u  to s u p p o r t  this bill in ori gin al f o r m  a n d  r e s i s t  any 

m o d i f i c a t i o n s  t h e r e t o .  ~

Very t r u l y  y o u r s ,

S T UT Z M A N N  E N G I N E E R I N G  A S S O C . ,  INC.

PU«.  v .

BRO-H B



* S e c t i o n  1. AS 36.98 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 3 6 . 9 8 . 0 4 1  A R C H I T E C T S  A N D  E N G I N E E R S .

(a) It is the p o l i c y  of the s t at e  to p u b l i c l y  a n n o u n c e  all 

r e q u i r e m e n t s  f o r  a r c h i t e c t u r a l  and e n g i n e e r i n g  s e r v i c e s ,  and to 

n e g o t i a t e  c o n t r a c t s  for a r c h i t e c t u r a l  and e n g i n e e r i n g  s e r v i c e s  o n l y  on 

the b a s i s  of d e m o n s t r a t e d  c o m p e t e n c e  and q n a l i f i c a t i o n  for the t ype of 

p r o f e s s i o n a l  s e r v i c e s  r e q u i r e d  and at f a i r  and r e a s o n a b l e  p r i c e s  

n o t w i t h s t a n d i n g  the p r o v i s i o n s  of AS 3 6 . 9 8 . 0 4 0.

(b) This s e c t i o n  c h a p t e r  a p p l i e s  to c o n t r a c t s  for a r c h i t e c t u r a l  and 

e n g i n e e r i n g  s e r v i c e s  p r o v i d e d  to a s tate a g e n c y  u n l e s s

(1) the total a m o u n t  of the c e n t tact d o e s  not e x c e e d  $25,000; 

//f/AV; /T 11 <?tr£. ■

[[[(2) the c o n t r a c t  is an e m p l o y m e n t  c o n t r a c t  fo r  s e r v i c e s  to 

be p e r f o r m e d  u n d e r  direct s u p e r v i s i o n  r e g a r d l e s s  of the e x i s t e n c e  of an 

e m p l o y e r - e m p l o y e e  r e l a t i o n s h i p  and a w r i t t e n  j u s t i f i c a t i o n  si g n e d  by the 

person r e s p o n s i b l e  for a w a r d i n g  the c o n t r a c t  is f i l e d  w i t h  the 

c o m m i s s i o n e r . )]]

(c) W hen a s tate a g e n c y  p r o p o s e s  to e n t e r  into a c o n t r a c t  for 

a r c h i t e c t u r a l  and e n g i n e e r i n g  services, the a g e n c y  s h a l l  giv e  p u b l i c



n o t i c e  s o l i c i t i n g  a r e q u e s t  for q u a l i f i c a t i o n s  for the p r o f e s s i o n a l

s e r v i c e s  c o n t r a c t  by p u b l i c a t i o n  at least t h r e e  times in one or m o r e  

n e w s p a p e r s  in g e n e r a l  c i r c u l a t i o n  in the s tate and, w h e n  a p p r o p r i a t e ,  in 

a n e w s p a p e r  in l o ca l  c i r c u l a t i o n  w h e r e  the w o r k  is to b e  p e r f o r m e d .  T h e  

f i r s t  n o t i c e  s hall be p u b l i s h e d  n o t  less than 30 days b e f o r e  the d a t e  on 

w h i c h  the a g e n c y  e x p e c t s  to enter int o  the c o n t r a c t  and e a c h  s u b s e q u e n t  

n o t i c e  shall be p u b l i s h e d  at i n t e r v a l s  of no m o r e  than t h r e e day s  

t h e r ea f t e r .  T h e  n o t i c e  s h a l l  incl u d e

(1) a ge n e r a l  d e s c r i p t i o n  of the p r o p o s e d  p r o j e c t  f o r  w h i c h  

the a g e n c y  is s e e k i n g  p r o f e s s i o n a l  se r v i c es ;  and

(2) the p r o c e d u r e  by w h i c h  a p e r s o n  or f i r m  i n t e r e s t e d  in the 

p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t  m a y  su bm i t  its r e s p o n s e  to the a g e n c y  for 

c o n s i d e r a t i o n  for the co n t r a c t .

(d) In a d d i t i o n  to c o m p l y i n g  w i t h  the p u b l i c a t i o n  r e q u i r e m e n t s  of 

(c) of this s ec tion, w h e n  a state a g e n c y  p r o p o s e s  to e n t e r  i n t o  a 

c o n t r a c t  for a r c h i t e c t u r a l  and e n g i n e e r i n g  s e r v i c e s  it shall

(1) r e v i e w  the r e g i s t e r  of p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t o r s  

m a i n t a i n e d  by the c o m m i s s i o n e r  u n d e r  AS 3 6 . 9 8 . 0 2 0 ;  and
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(2) p r o v i d e  a n o t i c e  of a r e q u e s t  for q u a l i f i c a t i o n s  f o r  the 

p r o p o s e d  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t  to eac h  p r o s p e c t i v e  c o n t r a c t o r  

who, a f t e r  r e v i e w  of the r e g i s t e r  of p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t o r s  

u n d e r  (1) of th i s  s u b s e c t i o n ,  the a g e n c y  f i n d s  is q u a l i f i e d  for 

c o n s i d e r a t i o n  f o r  the co n t r a c t.

(e) R e q u e s t s  for q u a l i f i c a t i o n  f r o m  at least six p e r s o n s  or firms 

w i t h  the r e q u i r e d  e x p e r t i s e  s ha l l  be s o l i c i t e d  for c o n t r a c t s  e q u a l  to or 

g r e a t e r  than $10 0 ,0 0 0 .  R e q u e s t s  for q u a l i f i c a t i o n  f r o m  at l e a s t  three 

p e r s o n s  or f i r m s  w it h  the r e q u i r e d  e x p e r t i s e  s h a l l  be s o l i c i t e d  for 

c o n t r a c t s  of less than $ 1 0 0 , 0 0 0  if the e x p e r t i s e  r e q u i r e d  is availa b l e .  

If t h e  e x p e r t i s e  r e q u i r e d  is not a v a i l a b l e  to e n a b l e  an a g e n c y  to 

s o l i c i t  the n u m b e r  of r e q u e s t s  for q u a l i f i c a t i o n  o t h e r w i s e  r e q u i r e d  

u n d e r  this s u b s e c t i o n ,  the a g e n c y  shall s o l i c i t  r e q u e s t s  for 

q u a l i f i c a t i o n

(1) f r o m  e a c h  p e r s o n  or fir m  li s t ed  on the p r o f e s s i o n a l  

s e r v i c e s  c o n t r a c t o r s  r e g i s t e r  m a i n t a i n e d  u n d e r  AS 3 6 . 9 8 . 0 2 0  w h o  a p p e a r s  

to p o s s e s s  the r e q u i r e d  e x p er t i s e ;
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(2) from each person or firm responding to the public notice 

giver, under (a) of this section w h o  appears to possess the required

expertise.

(f) T h e  p r o v i s i o n s  of this s e c t i o n  do not a p p l y  if

(1) the contracting agency demonstrates that there is a 

single source of the expertise or knowledge required or that one person 

or f i r m  can clearly perform the required tasks more satisfactorily 

because of the person's or firm's prior work; however, this exemption 

applies only if the head of the state agency has submitted a written 

request to the commissioner that details the reasons for the exemption 

and the commissioner or deputy commissioner has authorized in ’..Titing 

the state agency tc enter contract negotiations with the single source;

(2) the commissioner nakes a written determination that

public necessity will not permit delay incident to the procedures 

otherwise required by this chap er; or

(3) the service is to be provided by another state agency, a 

federal agency, or a political subdivision o:.' the wtate.



(g) Th e  a g e n c y  m u s t  p r o v i d e  a d e s c r i p t i o n  of the w o r k  to b e  

p e r f o r m e d  u n d e r  the c o n t r a c t  and t h e  a g e n c y  s h a l l  c o n d u c t  d i s c u s s i o n s  

r e g a r d i n g  a n t i c i p a t e d  c o n c e p t s  and the r e l a t i v e  u t i l i t y  of a l t e r n a t i v e  

m e t h o d s  of a p p r o a c h  for f u r n i s h i n g  the r e q u i r e d  s e r v i ce s .  T h e  s t a t e  

a g e n c y  m u s t  p r o v i d e  a d e s c r i p t i o n  of the f a c t o r s  that w i l l  be c o n s i d e r e d  

w h e n  it e v a l u a t e s  the r e q u e s t  for q u a l i f i c a t i o n s  r e c e i v e d .

(h) A f t e r  the r e s p o n s e s  are s u b m i t te d ,  the s t a t e  a g e n c y  s h a l l  

p u b l i c a l l y  e v a l u a t e  them. T h e  e v a l u a t i o n  s h a l l  c o n s i s t  of a s s i g n i n g  

p o i n t  v a l u e s  to f ac t o r s  c o n s i d e r e d  by the a g e n c y  in e v a l u a t i n g  e a c h  

p r o p o s a l .  P o i n t s  shall be a w a r d e d  for b e i n g  a q u a l i f i e d  A l a s k a  firm..

(i) The s t a t e  shall n e g o t i a t e  a c o n t r a c t  w i t h  the h i g h e s t  

q u a l i f i e d  firm f o r  a r c h i t e c t u r a l  and e n g ' n e t r i n g  s e r v i c e s  at 

c o m p e n s a t i o n  w h i c h  the s t a t e  d e t e r m i n e s  is fa i r  and r e a s o n a b l e  to the 

state. In m a k i n g  such d e t e r m i n a t i o n ,  the s t a t e  o hall t a k e  int o a c c o u n t  

the e s t i m a t e d  v a l u e  of the s e r v i c e s  to be r e n d e r e d ,  the scope, 

c o m p l e x i t y ,  and p r o f e s s i o n a l  n a t u r e  of the ser v i c e s . S h o u l d  the s t a t e  

be u n a b l e  to n e g o t i a t e  a s a t i s f a c t o r y  c o n t r a c t  w x t >  the f i r m  c o n s i d e r e d  

to be th e  most q u a li f i e d ,  the state s h a l l  u n d e r t a k e  n e g o t i a t i o n s  w i t h
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the se c o n d  c o s t  q u a l i f i e d  firm. F a i l i n g  a c c o r d  w i t h  the se c o n d m o s t  

q u a l i f i e d  f i r m ,  the s t a t e  s h a l l  e n t e r  n e g o t i a t i o n s  w i t h  other 

c o n t r a c t o r s ,  in o r d e r  of r a n k i n g  u n t i l  an a g r e e m e n t  is r ea ched. T h e  

s t a t e  m a y  r e j e c t  all or part of a p r o po s a l .

(j) T h i s  s e c t i o n  does no t  a p p l y  to c o n t r a c t s  a w a r d e d  in an 

e m e r g e n c y  if the p e r s o n  r e s p o n s i b l e  for e x e c u t i o n  of the c o n t r a c t  on 

b e h a l f  of th e  state c e r t i f i e s  in w r i t i n g  that an e m e r g e n c y  exists.

(k) In this s e c t i o n  " s t a t e "  i n c l u d e s  p o l i t i c a l  s u b d i v i s i o n s  of the 

s t a t e  and a g e n c i e s  of the s t a t e  and its p o l i t i c a l  s u b d i v i s i o n s .

(1) In this s e c t i o n  " a r c h i t e c t u r a l  and e n g i n e e r i n g  s e r v i c e s "  

i n c l u d e s  t h o s e  p r o f e s s i o n a l  s e r v i c e s  of an a r c h i t e c t u r a l  or e n g i n e e r i n g  

n a t u r e  as w e l l  as i n c i d e n t a l  s e r v i c e s  that m e m b e r s  of th e s e  p r o f e s s i o n s  

and those in their e m p l o y  m a y  l o g i c a l l y  or j u s t i f i a b l y  perform.



CONSULTING ENGINEERS 
COUNCIL OF ALASKA

2550 Denali Struet. 8th Floor 
Anchoraae. Alaska 99503 
907/278-2551

M a r c h  16, 1 9 8 3

Mr. W a l t  F u r n a c e  

C h a i r m a n
L a b o r  & C o m m e r c e  C o m m i t t e e  

H o u s e  o f  R e p r e s e n t a t i v e s  

S t a t e  o f  A l a s k a  

P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

S u b j e c t : H o u s e  B i l l  2 1 1

M r .  C h a i r m a n :

I a m  a d d r e s s i n g  m y  c o m m e n t s  t o  y o u  o n  H B  2 1 1  a s  p r e s i d e n t  o f  
t h e  C o n s u l t i n g  E n g i n e e r s  C o u n c i l  o f  A l a s k a ,  r e p r e s e n t i n g  32 

m e m b e r  f i r m s  a n d  a p p r o x i m a t e l y  5 0 0  e m p l o y e e s  s t a t e w i d e .  O u r  

g r o u p  is t h e  p r i n c i p a l  s p o n s o r i n g’ b o d y  f o r  H o u s e  B i l l  211, 
r e f e r r e d  to b y  m a n y  a s  t h e  M i n i  B r o o k s  B i l l ,  a l o n g  w i t h  t h e  
s u p p o r t  o f  t h e  s t a t e  A m e r i c a n  I n s t i t u t e  o f  A r c h i t e c t s ,  a n d  

o t h e r  p r o f e s s i o n a l s .  H o u s e  B i l l  2 1 1 ,  a s  i n t r o d u c e d ,  is a n  

a c t  r e l a t i n g  t o  a m e t h o d  o f  s e l e c t i n g  a n d  a w a r d i n g  c o n t r a c t s  
f o r  A r c h i t e c t u r a l ,  E n g i n e e r i n g  a n d  L a n d  S u r v e y i n g  s e r v i c e s  

(i.e., l a n d  s u r v e y i n g  s e r v i c e s  r e l a t e d  t o  t h e  d e s i g n  p r o c e s s ) .  

T h e  bil.7. w a s  s t r u c t u r e d  u t i l i z i n g  t h e  g e n e r a l  p r o c e d u r e s  
o u t l i n e d  in t h e  . u B . A .  ( A m e r i c a n  B a r  A s s o c i a t i o n )  M o d e l  
P r o c u r e m e n t  C o d e .

A t  t h i s  t i m e  t w e n t y - o n e  s t a t e s  h a v e  a d o p t e d  l a w s  c a l l i n g  f o r  
t h e  s e l e c t i o n  o f  A r c h i t e c t / E n g i n e e r s  b a s e d  o n  q u a l i f i c a t i o n s ,  

a n d  a n o t h e r  t w e n t y  e i t h e r  p r o h i b i t  o r  e x e m p t  a r c h i t e c t  
e n g i n e e r s  f r o m  g e n e r a l  b i d d i n g  r e q u i r e m e n t s .  T h e  r e m a i n i n g  
s t a t e s ,  w i t h  t h e  e x c e p t i o n  o f  M a r y l a n d ,  l e a v e  t h e  s e l e c t i o n  
p r o c e d u r e  u p  t o  m e t h o d s  d e v e l o p e d  b y  t h e  v a r i o u s  a g e n c i e s  
w i t h i n  the s t a t e ,  t h e  p r e d o m i n a n c e  o f  w h i c h  m a k e  s e l e c t i o n  
b y  q u a l i f i c a t i o n s .  O n e  s t a t e ,  M a r y l a n d ,  h a s  a d o p t e d  b i d d i n g ,  
w h i c h  m a k e s  p r i c e  a b a s i s  f o r  s e l e c t i o n .  T h a t  p r o c e d u r e  h a s  
n o t  nrovec. t o  b e  o v e r w h e l m i n g l y  s a t i s f a c t o r y .  (See a r t i c l e  

w r i t t e n  b y  R. C h a r l e s  A v a r a ,  M a r y l a n d  H o u s e  o f  D e l e g a t e s ) .
I n  M a r y l a n d  t h e  p r o c e s s  a c t u a l l y  h a s  p r o v e n  t o  r e s u l t  in 

h i g h e r  p r o j e c t  c o s t s  b y  a s  m u c h  a s  30%, w i t h  c o n s i s t e n t  

p r o j e c t  d e l a y s  b e i n g  n o t a b l e .

A r c h i t e c t u a l  a n d  e n g i n e e r i n g  s e r v i c e s  s h o u l d  o n l y  b e  o b t a i n e d  
t h r o u g h  a s e l e c t i o n  p r o c e s s  t h a t  a s c e r t a i n s  t h e  q u a l i f i c a t i o n s  

a n d  c a p a b i l i t i e s  o f  i n t e r e s t e d  A / E ‘s t o  d e s i g n  p u b l i c  w o r k s

PRES ID r  .’ IT w E S le iqc  C R EW S  MACINNES S HOFFMAN
VICfc P R l .  DENT C W  TrycV 'R Y C K  NYMAN & HAYES
SECRETAF ’ A R  J acobs  ANDERSEN  B JORNSTAD -KANE -JACOBS
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p r o j e c t s .  F a i r  a n d  r e a s o n a b l e  f e e s  s h o u l d  b e  e s t a b l i s h e d  b y  

n e g o t i a t i o n  a f t e r  s e l e c t i o n  a n d  d i s c u s s i o n  o f  s c o p e  o f  w o r k .

I t  i s  n o t  in t h e  b e s t  i n t e r e s t  o f  t h e  p u b l i c  a n d  i n  s o m e  

c a s e s  p u b l i c  s a f e t y ,  t o  o b t a i n  t h e s e  s e r v i c e s  b y  p r i c e  
p r o p o s a l s  o r  c o m p e t i t i v e  b i d d i n g .

T h e  p r o c u r e m e n t  o f  p r o f e s s i o n a l  s e r v i c e s  p r o v i d i e d  b y  m e m b e r s  

o f  t h e  l e a r n e d  p r o f e s s i o n s  h a s  t r a d i t i o n a l l y  b e e n  c o n s i d e r e d  

a p a r t  f r o m  t e c h n i c i a n s  a n d  o t h e r  t r a d e s  p e o p l e  w h o  a r e  o f t e n  

l o o s e l y  g r o u p e d  f o r  o t h e r  p u r p o s e s .  A  le a r n e d  p r o f e s s i o n  is 
o n e  r e q u i r i n g  s p e c i a l i z e d  k n o w l e d g e  a n d  l o n g  a c a d e m i c  
p r e p a r a t i o n  p r i o r  t o  e m p l o y m e n t  in t h e  p a r t i c u l a r  p r o f e s s i o n a l  

f i e l d .  T o  p r a c t i c e  a s  a n  i n d i v i d u a l ,  o n e  m u s t  b e  l i c e n s e d  

t h r o u g h  w r i t t e n  e x a m i n a t i o n  r e v i e w e d  b y  p e e r s  ( B o a r d  o f  
R e g i s t r a t i o n )  a n d  m u s t  h a v e  a m i n i m u m  b a c k g r o u n d  o f  e x p e r i e n c e  
u n d e r  t h e  d i r e c t i o n  o f  q u a l i f i e d  p r a c t i t i o n e r s .  C o n s e q u e n t l y ,  

m e m b e r s  o f  t h e s e  p r o f e s s i o n s  e x e r c i s e  j u d g e m e n t s  a n d  m a k e  
d e c i s i o n s  o n l y  a f t e r  t h o r o u g h  a s s e s s m e n t ,  a n a l y s i s ,  c a l c u l a t i o n ,  
r e s e a r c h  a n d  i n v e s t i g a t i o n  o f  t h e  p r o b l e m .  A r c h i t e c t s  a n d  
E n g i n e e r s  a r e  l e a r n e d  p r o f e s s i o n a l s  w h o s e  r o l e  i s  t h a t  o f  

t h e  p r o b l e m  s o l v e r  f o r  p u b l i c  w o r k s  p r o j e c t s .

T h e  p u b l i c  is t h e  l o s e r  w h e n  p r i c e  c o m p e t i t i o n  b e c o m e s  t h e  

d e t e r m i n a n t  in t h e  s e l e c t i o n  p r o c e s s .  T h e  q u a l i t y  a n d  
q u a n t i t y  o f  s e r v i c e s  r e q u ' e d  t o  s a t i s f y  f u n c t i o n a l  n e e d s  o f  
a p r o j e c t  o r  a g e n c y  c a n n o t  b e  p r e c i s e l y  d e f i n e d .  A  c o n t r a c t i n g  

a u t h o r i t y ,  p u r c h a s i n g  a g e n t ,  o r  e v e n  a n  i n d i v i d u a l  o w n e r  
c a n n o t ,  w i t h o u t  p r i o r  d i s c u s s i o n s  o f  t h e  i n t e n d e d  s c o p e  o f  w o r k  
w i t h  a n  e x p e r i e n c e d  a r c h i t e c t  o r  e n g i n e e r ,  e s t a b l i s h  in 
d e t a i l  t h e  e f f o r t  t h a t  t h e  p r o f e s s i o n a l  m u s t  e x p e n d  t o  

a c h i e v e  t h e  r e q u i r e d  r e s u l t s .  C o m p e t i t i v e  b i d d i n g  f o r  
p r o f e s s i o n a l  s e r v i c e s  d o e s  n o t  p r o v i d e  c o n s u m e r  s a f e g u a r d s .  
R a t h e r  it e n c o u r a g e s  p o o r  u s e  o f  p u b l i c  f u n d s ,  s i n c e  t h e  
i m p o r t a n c e  o f  " v a l u e  r e c e i v e d "  is s u b j u g a t e d  t o  " m o n e y  

s p e n t " .  F o r  y o u r  r e f e r e n c e ,  a t t a c h e d  (to t h e  d o c u m e n t s  f r o m  
w h i c h  I a m  s p e a k i n g  t h a t  h a v e  b e e n  p l a c e d  i n  y o u r  h a n d s ) , 
a r e  c o p i e s  o f  t h e  A B A  M o d e l  P r o c u r e m e n t  C o d e ,  t h e  F e d e r a l  

s e l e c t i o n  l a w  k n o w n  a s  t h e  B r o o k s  A c t ,  a n d  a c o p y  o f  a n  

a r t i c l e  w r i t t e n  f o r  A m e r i c a n  C i t y  & C o u n t y  M a g a z i n e  b y  
R. C h a r l e s  A v a r a  w h o  r e p r e s e n t e d  B a l t i m o r e  C i t y  i n  t h e  

M a r y l a n d  G e n e r a l  A s s e m b l y ,  a n d  o t h e r  m a t e r i a l .
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I w o u l d  l i k e  t o  s h a r e  w i t h  y o u  a f e w  p o i n t s  m a d e  b y  M r .  A v a r a  
i n  h i s  a r t i c l e  a s  t h e y  r e p r e s e n t  a p a r a l l e l  v i e w  o f  t h e  

p r o b l e m s  o f  p r o f e s s i o n a l  s e l e c t i o n  a n d  h i g h l i g h t  t h e  m a n y  
c o n s i d e r a t i o n s  o f  w h y  s e l e c t i o n  o f  a r c h i t e c t s  a n d  e n g i n e e r s  
b y  q u a l i f i c a t i o n s  is t h e  o n l y  r a t i o n a l  m e t h o d  t o  a p p r o p r i a t e l y  

s e r v e  t h e  p u b l i c  i n t e r e s t .

" W h a t  t h e  p u b l i c  a g e n c y  c l i e n t  is b u y i n g  a r e  t h e  d e s i g n  
ide=is o f  t h e  e n g i n e e r  a n d  a r c h i t e c t  - a n d  e a c h  d e s i g n  
t e a m  w i l l  g i v e  t h e  c l i e n t  a d i f f e r e n t  f a c i l i t y .  T h e  
d i f f e r e n c e  i s  m e a s u r e a b l e  a g a i n s t  t h e  e x p e r i e n c e  a n d  
i n n o v a t i o n  o f  t h e  i n d i v i d u a l  c o m p e t i t o r s ;  in s h o r t ,  
t h e i r  q u a l i f i c a t i o n s . "

" I n h e r e n t  in A / E  s e r v i c e s  a n d  n o t  g e n e r a l l y  f o r  o t h e r  
t y p e s  o f  s e r v i c e s ,  is t h e  e x t e n t  t o  w h i c h  q u a l i t y  c a n  
a f f e c t  t h e  u l t i m a t e  e f f i c i e n c y ,  e f f e c t i v e n e s s  a n d  

e c o n o m y  o f  t h e  f a c i l i t y  o r  s t r u c t u r e .  C o n s i d e r  t h e  
c o s t  o f  the d e s i g n  p o r t i o n  o f  a p r o j e c t  c o m p a r e d  t o  t h e  
o v e r a l l  p r o j e c t  c o s t ;  a r e p o r t  b y  t h e  U . S .  G e n e r a l  
A c c o u n t i n g  O f f i c e  s t a t e s  t h a t  ' d e s i g n  c o s t s  r e p r e s e n t  a 
v e r y  s m a l l  p r o p o r t i o n ,  p r o b a b l y  l e s s  t h a n  1% o f  t h e  
c o s t s  t h a t  w i l l  b e  i n c u r r e d  o v e r  t h e  l i f e  o f  a b u i l d i n g .  
D e c i s i o n s  m a d e  d u r i n g  t h e  e x p e n d i t u r e  o f  t h i s ,  l e s s -  

t h a n - o n e - p e r c e n t , d e t e r m i n e  a n d  f r e e z e  n e a r l y  a l l  c o s t s  
t h a t  f o l l o w . ' . . .  A / E  s e r v i c e s  a r e  u n i q u e  a n d  w e  c a n n o t  
e x p e c t  t h e m  to c o n f o r m  to b i d d i n g  s p e c i f i c a t i o n s  w h i c h  
s e r v e  s o  w e l l  f o r  t h e  p r o c u r e m e n t  o L e t h e r  g o o d s  a n d  

m o s t  s e r v i c e s . "

T h e  A / E  is e x p e c t e d  t o  b e  a m e m b e r  o f  t h e  a g e n c y ' s  t e a m ,  to 
a s s e s s  a l t e r n a t i v e s ,  t o  d e s i g n  a f a c i l i t y  o r  s t r u c t u r e  to 
s a t i s f y  t h e  a g e n c y ' s  n e e d  a t  t h e  l o w e s t  p r o j e c t  c o s t ,  o v e r s e e  
t h e  c o n s t r u c t i o n  in m a n y  c a s e s  a n d  a s s i s t  t h e  a g e n c y  in 
p r o s e c u t i n g  c l a i m s  t h a t  m a y  a r i s e  o u t  o f  t h e  c o n s t r u c t i o n  
p r o j e c t .  T h e  r e l a t i o n s h i p  is d i f f e r e n t  f r o m  t h e  o r d i n a r y  
b u y e r / s e l l e r  r e l a t i o n s h i p .  I n  m a n y  r e s p e c t s ,  t h e  A / E  a c t s  
a s  t h e  a g e n c y  a g e n t  a n d  in m a n y  c a s e s  h e  h a s  a g r e a t  v a l u e  
i n  t h e  a b i l i t y  t o  p r o t e c t  t h e  a g e n c y ' s  i n t e r e s t s .

I n  o r d e r  to f a i r l y  a s s e s s  a c o m p e t i t i v e  bi d ,  p u b l i c  a g e n c y  
o f f i c i a l s  m u s t  b e  c e r t a i n  t h a t  a l l  d e s i g n  p r o f e s s i o n a l  f i r m s  

a r e  p r i c i n g  t h e  s a m e  p r o j e c t .  In t h e  c a s e  o f  A / E  s e r v i c e s ,
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t h i s  is d i f f i c u l t ,  if n o t  i m p o s s i b l e  t o  a s s u r e .  T h e  w o r k  

s c o p e  s i m p l y  c a n n o t  b e  a c c u r a t e l y  d e f i n e d  t o  t h a t  e x t e n t  
p r i o r  t o  e n g a g e m e n t  o f  a n  e n g i n e e r i n g  f i r m .

T o  q u o t e  f u r t h e r  f r o m  Mr. A v a r a ,

" I t  is i n c u m b e n t  u p o n  u s  (and h e r e  h e  u s e s  t h e  t e r m  

P u b l i c  O f f i c i a l s ,  a s  t h a t  is what, h e  is) t o  u n d e r s t a n d  
a n d  r e c o g n i z e  t h e  n a t u r e  o f  t h e  s e r v i c e s  w e  a r e  s e e k i n g  

in d e s i g n  p r o f e s s i o n a l s .  E n g i n e e r i n g  is a l e a r n e d  
p r o f e s s i o n .  W h e t h e r  i t  is p r a c t i c e d  b y  a n  i n d i v i d u a l  
c r  a t e a m  o f  i n d i v i d u a l s ,  c r e a i  Te t a l e n t s  a r e  a p p l i e d  

to s o l v i n g  a p r o b l e m . "

In c o m b i n a t i o n  w i t h  t h e  a g e n c y  s t a f f ,  t h e  A / E  g r o u p  a s s i g n e d  
t o  a p r o j e c t  a n a l y z e s  a m y r i a d  o f  a l t e r n a t i v e s  a n d  a d d r e s s e s  

t h e  p r o b l e m s  o f  s a f e t y ,  p e r m a n e n c e ,  b e a u t y ,  m a i n t e n a n c e ,  
l i f e - c y c l e  c o s t s ,  e n e r g y - s a v i n g  f e a t u r e s  a n d  o t h e r  f a c t o r s .

P r i c e  is m o s t  d e f i n i t e l y  a f a c t o r  in t h e  c o m p e t i t i v e  n e g o t i a ­
t i o n  p r o c e s s .  B y  t h e  t i m e  t h e  n u m b e r  o n e  r a n k e d  f i r m  r e a c h e s  
t h e  n e g o t i a t i o n  t a b l e  w i t h  t h e  r e p r e s e n t a t i v e  a g e n c y ,  t h a t  
p r o c e s s  h a s  n o w  a l l o w e d  b o t h  t h e  a g e n c y  a n d  t h e  s e l e c t e d  
f i r m  a n  o p p o r t u n i t y  t o  c o l l e c t i v e l y  d e f i n e  (and r e f i n e )  t h e  
s c o p e  o f  t h e  p r o j e c t  r e q u i r e m e n t s  b e i n g  r e q u e s t e d  b y  t h e  
a g e n c y .  A t  t h e  e n d  o f  t h i s  p r o c e s s ,  t h e  s e l e c t e d  f i r m  h a s  
e x a m i n e d  a l l  t h e s e  r e q u i r e m e n t s  a n d  h a s  b e e n  a b l p  t o  i d e n t i f y  
t h e  e f f o r t  a n d  t h e  c o m p e n s a t i o n  n e c e s s a r y  t o  m e e t  t h o s e  
n e e d s .  If, h o w e v e r ,  t h e  f e e  s u g g e s t e d  b y  t h e  f i r m  is n o t  in 
l i n e  w i t h  t h e  a g e n c y ' s  b u d g e t ,  t h e  n e x t  s t e p  is t o  e v a l u a t e  

t h e  c a u s e  a n d  t h e  s i g n i f i c a n c e  o f  t h e  d i f f e r e n c e s .  O f t e n  
t h e  A / E  f i r m  w i l l  s u g g e s t  a l t e r n a t i v e s  a n d  a p p r o a c h e s  w h i c h  
w i l l  e f f e c t i v e l y  a c c o m o d a t e  t h e  a g e n c y ' s  b u d g e t  e s t i m a t e .
B y  t h e  s a m e  t o k e n ,  it g i v e s  t h e  A / E  f i r m  a n  o p p o r t u n i t y  t o  
d i s c u s s  w i t h  t h e  a g e n c y  a n d  p o i n t  o u t  w h y  t h e  a g e n c y ' s  b e s t  
i n t e r e s t  is n o t  to r e d u c e  t h e  d e s i g n  e f f o r t .  If h o w e v e r ,  
t h e  a g e n c y  c a n n o t  r e a c h  s a t i s f a c t i o n  w i c h  t h e  f i r s t - r a n k e d  
fir m ,  t h e n  it h a s  t h e  o p p o r t u n i t y  t o  d i s c o n t i n u e  n e g o t i a t i o n s  
w i t h  t h e  h i g h e s t - r a n k e d  f i r m  if t h e y  b e l i e v e  t h a t  t h e  f e e  
p r o p o s a l  is n o t  f a i r  a n d  r e a s o n a b l e .  N e g o t i a t i o n  c a n  ther. 
b e  u n d e r t a k e n  w i t h  t h e  s e c o n d - r a n k e d  f i r m ,  a n d  t h e n  o f  

c o u r s e  t h e  t h i r d - r a n k e d  f i r m  if t h a t  is n e c e s s a r y .  T h e s e  
m e t h o d s  p r o v i d e  s t e p s  t h a t  u l t i m a t e l y  w i l l  p r o v i d e  a f e e  
t h a t  is f a i r  a n d  r e a s o n a b l e  f o r  t h e  l e f i n e d  s e r v i c e s .
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M a n y  o f  t h e  b e n e f i t s  o f  A / E  s e r v i c e s  m u s t  b e  m e a s u r e d  

a g a i n s t  f i n a l  c o n s t r u c t i o n ,  m a i n t e n a n c e  a n d  o p e r a t i n g  c o s t s  
o f  t h e  f a c i l i t y  o r  s t r u c t u r e .  C o s t s  t h a t  a r e  n o t  c l e a r l y  
d e t e r m i n e d  u n t i l  a f t e r  t h e  A / E  s e r v i c e s  h a v e  b e e n  c o m p l e t e d .  

I n j e c t i n g  p r i c e  in a n  i n i t i a l  s e l e c t i o n  m a y  l o w e r  t h e  A / E  
f e e  a n d  t i m e  s p e n t ,  b u t  it w i l l  a l s o  m o s t  l i k e l y  l o w e r  t h e  
q u a l i t y  o f  t h e  f i n a l  p r o d u c t ,  s i n c e  p r i c e  c o m p e t i t i o n  c a n  
i n h i b i t  t h e  a b i l i t y  o f  t h e  A / E  t o  p r o v i d e  f u l l  c o s t  s a v i n g  
s e r v i c e s  d u e  t o i n a d e q u a t e  c o m p e n s a t i o n  f o r  i n n o v a t i v e  a n d  
t h o r o u g h  w o r k .  It m a y  e v e n  c a u s e  m o r e  t a l e n t e d  A / E  f i r m s  

n o t  t o  o f f e r  t h e i r  s e r v i c e s ,  t h u s  l o w e r i n g  t h e  o v e r a l l  
q u a l i t y  o f  t h e  s e r v i c e s  a v a i l a b l e  t o  t h e  a g e n c y .  T h u s ,  

s t a t e d  a g a i n ,  t h e  p u b l i c  is n o t  w e l l  s e r v e d .

W e  b e l i e v e  che p r o c e s s  o f  c o m p e t i t i v e  s e l e c t i o n  f o r  A r c h i t e c t /  
E n g i n e e r  f i r m s  in t h e  S t a t e  o f  A l a s k a  m a k e s  e v e n  m o r e  s e n s e  
t h a n  t h e  s a m e  c o n s i d e r a t i o n s  in a n y  o f  t h e  o t h e r  49 s t a t e s .
A s  y o u  a r e  a l l  a w a r e ,  o u r  s t a t e  h a s  m o r e  u n i q u a  a n d  d i v e r s e  
n e e d s  t h a n  a n y  o f  t h e  o t h e r  49. A l a s k a  h a s  m a n y  v a r i e d  
c l i m a t o l o g i c a l  z o n e s  a n d  s e n s i t i v e  e n v i r o n m e n t a l  f a c t o r s  
t h a t  m u s t  b e  c o n s i d e r e d  d u r i n g  t h e  d e s i g n  o f  a n y  p r o j e c t .
T h e  e n v i r o n m e n t a l  p r o b l e m s  a r e  f u r t h e r  c o m p l i c a t e d  b y  t h e  
p r o b l e m s  o f  c o d e  a n d  r e g u l a t i o n  c o m p l i a n c e ,  b u d g e t  c o n s t r a i n t s ,  
c o m m i t t e e  h e a r i n g s ,  c o m m i t t e e  r e v i e w ,  a g e n c y  r e v i e w s ,  m a i n t e n a n c e  
c o n s i d e r a t i o n s ,  o p e r a t i o n a l  c o s t s ,  m a i n t e n a n c e  c o m p l e x i t i e s ,  
a n d  in m a n y  o f  t h e  b u s h  a r e a s — a l a c k  o f  q u a l i f i e d  m a i n t e n a n c e  
p e r s o n n e l .  In o r d e r  f o r  t h e s e  p r o b l e m s  t o  b e  m e t  e f f e c t i v e l y ,  
t h e  o n l y  r a t i o n a l  m e t h o d  f r o m  w h i c h  t o m a k e  a s e l e c t i o n  o f  

a n  A / E  f i r m  is b y  a d d r e s s i n g  t h e  q i o l i f i c a t i o n s  o f  t h e  
r e s p o n d i n g  f i r m s  a n d  s e l e c t i n g  t h e  h i g h e s t  r a n k e d  f i r m  o n  
t h e  b a s i s  o f  t h o s e  q u a l i f i c a t i o n s .  O n l y  t h e n ,  b a s e d  o n  t h e  
q u a l i t y  a n d  e x p e r i e n c e  o f  t h e  s e l e c t e d  A / E  f i r m ,  c a n  t h e  
p r o j e c t  d e s i g n  o b j e c t i v e  b e  e f f e c t i v e l y  m e t  a n d  t h e  p u b l i c  
r e s o u r c e s  m o s t  e f f e c t i v e l y  p r o t e c t e d .

W e  b e l i e v e  H o u s e  B i l l  2 1 1  p r o v i d e s  f o r  t h o s e  m e a s u r e s  a n d  

p r o t e c t i o n ,  i n s u r i n g  t h a t  t h e  p u b l i c  n e e d ,  t h r o u g h  t h e  u s e  
o f  c o m p e t i t i v e  s e l e c t i o n ,  w i l l  b e  m o s t  s u c c e s s f u l l y  m e t .  I 
u r g e  y o u r  p o s i t i v e  c o n s i d e r a t i o n  o f  H o u s e  B i l l  211.

R e s p e c t f u l l y  S u b m i t t e d ,

W a l t e r  E. S t e i g e ,  P.E. 

C . E . C . A .  P r e s i d e n t

W E S / r w



Stata of Washington by C o m d t t e e  on Stale Government (originally
47th Legislature sponsored by Representatives NcCson (G),

1981 Regular Session King (R), IfcCinnls, Creengo, Ehlers, Erickson,
Walk, Addison, Mine)

SUBSTITUTE HOUSE HU. NCI. 176

Read first time March 10, 1961, and passed to Rules for second reading. 
April 16, 1981: Passed as amend*! by the Senate.

1 AN ACT R e l a t i n g  t o  p u b l i c  c o n t r a c t s :  ad d i n g  a new c h a p t e r  u
?. T i t l e  3 0  RCW; and p r o v i d i n g  an e f f e c t i v e  d a t e .

3 BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

4 NEW SECTION.  S e c t i o n  1.  The l e g i s l a t u r e  he r cb . ,
5 e s t a b l i s h e s  a s t a t e  p o l i c y ,  t o  t h e  e x t e n t  p r o v i d e d  i n  t h i .
6  c h a p t e r ,  t h a t  g o v e r n m e n t a l  a g e n c i e s  p u b l i c l y  a n n o u n o
7 r e q u i r e m e n t s  f o r  a r c h i t e c t u r a l  and e n g i n e e r i n g  s e r v i c e s ,  am'
8 n e g o t i a t e  c o n t r a c t s  f o r  a r c h i t e c t u r a l  and e n g i n e e r i n g  s e r v i c e ;
9 on t h e  b a s i s  c f  d e m o n s t r a t e d  compe t ence  and q u a l i f i c a t i o n  f o :

10 t h e  t y p e  o f  p r o f e s s i o n a l  s e r v i c e s  r e q u i r e d  and a t  f a i r  an<
11 r e a s o n a b l e  p r i c e s .

12 NEW SECTION. S e c .  2 .  U n l e s s  t h e  c o n t e x t  c l e o r l '
13 r e q u i r e s  o t h e r w i s e ,  t h e  d e f i n i t i o n s  I n  t h i s  s e c t i o n  s h a l l  a p p i '
14 t h r o u g h o u t  t h i s  c h a p t e r .
15 ( 1 )  " S t a t e  agency*  means any d e p a r t m e n t ,  agency
16 c om m is s i o n ,  b u r e a u ,  o f f i c e ,  o r  any o t h e r  e n t i t y  o r  a u t h o r i t y  a
17 t h e  s t a t e  g o v e rn m en t .
18 ( 2 )  " L o c a l  agen cy*  means any c i t y  and  any t own ,  c o u n t y
19 s p e c i a l  d i s t r i c t ,  m u n i c i p a l  c o r p o r a t i o n ,  a g e n c y ,  p o r t  d l s t r i c -
2 0  o r  a u t h o r i t y ,  o r  p o l i t i c a l  s u b d i v i s i o n  o f  any  t y p e ,  o r  any  othi -
21 e n t i t y  o r  a u t h o r i t y  o f  l o c a l  gov e r nmen t  i n  c o r p o r a t e  f o rm  o-
2 2  o t h e r w i s e .
2 3  ( 3 )  ' S p e c i a l  d i s t r i c t *  means a l o c a l  u n i t  o f  gove rnmen t
24 o t h e r  t h an  a c i t y ,  t own ,  o r  c o u n t y ,  a u t h o r i z e d  by l aw  t o  p e r f o r r
2 5  a s i n g l e  f u n c t i o n  o r  a l i m i t e d  number  o r  f u n c t i o n s ,  am
26  I n c l u d i n g  bu t  trot l i m i t e d  t o .  w a t e r  d i s t r i c t s .  I r r i g a t i o n
27  d i s t r i c t s ,  f i r e  d i s t r i c t s ,  s c h o o l  d i s t r i c t s ,  c ommuni t y  c o l l e g i
2 8  d i s t r i c t s ,  h o s p i t a l  d i s t r i c t s ,  s ewer  d i s t r i c t s ,  t r a n s p o r t a t l m

. 1. SHB 17'
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1 r j f  q u a I  i T i c a t  I o n s  mid poe f o r n i a i u  c .I.ti .• un f • I • ' i n -  a g e n c y ,
2  I o g e l h e r  w i t h  t h o s e  t h a t  may tie s u b m i t t e d  hy  o i l i e r  f i rms '
3  r e g a r d i n g  t h e  prop* ; r d  - i r - i je i . ' t .  and ' - h a l l  c o nd uc t  d i s c u s s i o n s  
■t w i t h  one o r  m o r e  f i r m s  r e g a r d i n g  a n t i c i p a t e d  c o n c e p t s  and t h e
5 r e l a t i v e  u t i l i t y  o f  a l t e r n a t i v e  me thods  o f  a p p r o a c h  f o r
6 f u r n i s h i n g  t h e  r e q u i r e d  s e r v i c e s  and t hen s h a l l  s e l e c t
7 t h e r e f r o m ,  ba sed  upon c r i t e r i a  e s t a b l i s h e d  by t h e  a g e n c y ,  t h r
8 f i r m  deemed t o  be t h e  most  h i g h l y  q u a l i f i e d  t o  p r o v i d e  t h r
9 s e r v i c e s  r e q u i r e d  f o r  t h e  p r o p o s e d  p r o j e c t .  Such agency

Jo p r o c e d u r e s  and g u i d e l i n e s  s h a l l  i n c l u d e  a p l a n  t o  i n s u r e  t h o i
11 m i n o r i t y  and women-owned f i r m s  a r e  a f f o r d e d  t h e  maximur
12 p r a c t i c a b l e  o p p o r t u n i t y  t o  c ompe t e  f o r  and o b t a i n  p u b l i c
13 c o n t r a c t s  f o r  s e r v i c e s .  The  l e v e l  o f  p a r t i c i p a t i o n  by  m i n o r i t y
14 and women-owned f i r m s  s h a l l  be c o n s i s t e n t  w i t h  t h e i r  g e n e r a l
15 a v a i l a b i l i t y  w i t h i n  t h e  p r o f e s s i o n a l  c o mmun i t i e s  i n v o l v e d .

16 NEW SECTION. S e c .  5 .  ( 1 )  The a g e n c y  s h a l l  n e g o t i a t e  a
17 c o n t r a c t  w i t h  t h e  mos t  q u a l i f i e d  f i r m  f o r  a r c h i t e c t u r a l  ani*
18 e n g i n e e r i n g  s e r v i c e s  a t  a p r i c e  wh ich t he  age n cy  d e t e r m i n e s  I f

19 f a i r  and r e a s o n a b l e  t o  t h e  ag en cy .  I n  mak ing  i t s  d e t e r m i n a t i o n .
20  t h e  ag en cy  s h a l l  t a k e  i n t o  a c co un t  t he  e s t i m a t e d  v a l u e  o f  »a>
21 s e r v i c e s  t o  be r e n d e r e d  a s  w e l l  as  t he  s c o p e ,  c o m p l e x i t y .  nn<;
22 p r o f e s s i o n a l  n a t u r e  t h e r e o f .
23 ( 2 )  I f  t h e  age n cy  i s  u n a b l e  t o  n e g o t l n . e  a s a t i s f a c t o r y
24 c o n t r a c t  w i t h  t h e  f i r m  s e l e c t e d  a t  a p r i c e  t h e  a g en cy  d e t e r m i n e s
25  t o  be f a i r  and r e a s o n a b l e ,  n e g o t i a t i o n s  w i t h  t h a t  f i r m  s h a l l  b.
26  f o r m a l l y  / t e r m i n a t e d  and  t he  agen cy  s h a l l  s e l e c t  o t h e r  f i r m s  !•
27  a c c o r d a n c e  w i t h  s e c t i o n  4 o f  t h i s  a c t  and c o n t i n u e  i n  a c c o r d a n o
28 w i t h  t h i s  s e c t i o n  u n t i l  on  ag r eemen t  I s  r e a c h e d  o r  t h e  p r o c e s s
29 I s  t e r m i n a t e d .

3 0  NEW SECTION. S e c .  6 .  ( 1 )  T h i s  c h a p t e r  nc,»d n o t  be
31 c o m p l i e d  w i t h  by any a g e n c y  when t h e  c o n t r a c t i n g  a u t h o r i t y  makes
32  a  f i n d i n g  I n a c c o r d a n c e  w i t h  t h i s  o r  any o t h e r  a p p l i c a b l e  lav/
33  t h a t  an eme rgency  r e q u i r e s  t he  Immed i a t e  e x e c u t i o n  o f  t h e  work
34 i n v o l v e d .
35  ( 2 )  N o t h i n g  i n  t h i s  c h a p t e r  s h a l l  r e l i e v e  t he

• a .  S l l l l  I 7 P

TT] “ 1

c t s ,  and m e i r o p n l i t u n  m u n i c i p a l  c o r p n . e a i I o n a  o r g a n i z e d
c h a p t e r  3 5 . 5 8  RCW.

( 4 )  "Agency*  means b o t h  s t a t e  and l o c a l  u g e n e i e s  and
i l  d i s t r i c t s  a s  d e f i n e d  i n  s u b s e c t i o n  ( 1 ) ,  ( 2 ) ,  and ( 3 )  o f  
• e c t  i o n .

( 5 )  " A r c h i t e c t u r a l  and e n g i n e e r i n g  s e r v i c e s "  o r
s s i o n a l  s e r v i c e s "  means p r o f e s s i o n a l  s e r v i c e s  r e n d e r e d  by

■rson. o t h e r  t h an  a s  an em p l o y e e  o f  t h e  a g e n c y ,  c o n t r a c t i n g  
• f o rm  a c t i v i t i e s  w i t h i n  t h e  s c o p e  o f  t h e  g e n e r a l  d e f i n i t i o n  
i f e s s i s ' a l  p r a c t i c e  I n  c h a p t e r s  1 8 . 0 8 ,  1 8 . 4 3 .  o r  1 8 . 9 6  RCW.

( 6 )  ' P e r s o n -  means any i n d i v i d u a l ,  o r g a n i z a t i o n ,  g r o u p ,  
. a t i o n ,  p a r t n e r s h i p ,  f i r m ,  j o i n t  v e n t u r e ,  c o r p o r a t i o n ,  o r  
<mbinat i o i .  t h e r e o f .

( 7 )  " C o n s u l t a n t "  means any p e r s o n  p r o v i d i n g  p r o f e s s i o n a l  
e s  who i s  no t  an emp l oy ee  o f  t h e  ag en cy  f o r  whi ch t h e  
e s  o r e  p r o v i d e d .

<8 )  " A p p l i c a t i o n "  means a c om p l e t e d  s t a t e m e n t  o f  
' I c a t l o n s  t o g e t h e r  w i t h  a r e q u e s t  t o  be c o n s i d e r e d  f o r  t h e  
o f  one  o r  mo r e  c o n t r a c t s  f o r  p r o f e s s i o n a l  s e r v i c e s .

NEW SECTION. Sec .  3 .  Each agen cy  s h a l l  p u b l i s h  I n  
:c t h a t  a g e n c y ' s  r e q u i r e m e n t  f o r  p r o f e s s i o n a l  s e r v i c e s ,  
i nouncemont  s h a l l  s t a t e  c o n c i s e l y  t h e  g e n e r a l  s c o pe  and 
; o f  t h e  p r o j e c t  o r  wo r k  f o r  wh i ch  t he  s e r v i c e s  a r c  
"ed and t h e  a d d r e s s  o f  a r e p r e s e n t a t i v e  o f  t h e  agency  who 
a r o v i d e  f u r t h e r  d e t a i l s .  An agen cy  may comp l y  w i t h  t h i s  
in by :  ( I )  P u b l i s h i n g  an announcemen t  on ea ch  o c c a s i o n  
p r o f e s s i o n a l  s e r v i c e s  p r o v i d e d  by n c o n s u l t a n t  a r e  r e q u i r e d  
nc a g e n c y ;  o r  ( 2 )  an no un c i ng  g e n e r a l l y  t o  t h e  p u b l i c  i t s  
c t c d  r e q u i r e m e n t s  f o r  any  c a t e g o r y  o r  t y p e  o f  p r o f e s s i o n a l  
c e s .

NEW SECTION. S e c .  4 .  I n  t h e  p r o c u r emen t  o f  
t c c t u r a l  and e n g i n e e r i n g  s e r v i c e s ,  t h e  apon cy  s h a l l  
r a g e  f i r m s  engaged i n  t h e  l a w f u l  p r a c t i c e  o f  t h e i r  
s s l o n  t o  submi t  a n n u a l l y  u s t a t e m e n t  o f  qua 11 f  l e n t  ioni ;  and 
i-mancc d a t a .  The agency  s h a l l  e v a l u a t e  c u r r e n t  s t a t e m e n t s  
76 -2-
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c o n t r a c t i n g  a u t h o r i t y  from complying w ith  a p p l i c a b l e  law 

l im i t i n g  emergency ex p e n d i tu re s .

NEW SECTION. S e c .  7 .  N o t h i n g  i n  t h i s  c h a p t e r  s h a l l  
a f f e c t  t h e  v a l i d i t y  o r  e f f e c t  o f  any  c o n t r a c t  I n  e x i s t e n c e  on 
t h e  e f f e c t i v e  d a t e  o f  t h i s  1981 a c t .

NEW SECTION. S ec .  8 .  I f  any  p r o v i s i o n  o f  t h i s  a c t  o r
I t s  a p p l i c a t i o n  t o  any p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d  I n v a l i d ,
t h e  r e m a i n d e r  o f  t h e  a c t  o r  t h e  a p p l i c a t i o n  o f  t h e  p r o v i s i o n  t o
o t h e r  p e r s o n s  o r  c i r c u m s t a n c e s  i s  n o t  a f f e c t e d .

NEW SECTION. S ec .  9 .  T h i s  a c t  s h a l l  t a k e  e f f e c t  on 
J a n u a r y  1 ,  1 9 8 2 .

NEW SECTION. S e c .  1 0 .  S e c t i o n s  1 t h r o u g h  8 o f  t h i s  a c t
s h a l l  c o n s t i t u t e  a new c h a p t e r  i n T i t l e  39  RCW.

PAVOOd
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ARCHITECTS & ENGINEERS PROFESSIONAL SLRVICES P R O C U R E M E N T

Architectural and E ngineering Services should on l y  be 

obtained through a selection procerr' that ascertains the 

qualification and capability to design public works 

projects. Fair and reasonable fees s h ould be e stablished 

b y  negotiation after selection and discussion o f  scope 

o f  work. It is not in the best interest o f  the public to 

obtain these services by priced proposals or competitive 

bidding.

THE PROCUREMENT OF P R O FESSIONAL SERVICES p r o v i d e d  by members of the 

learned professions has traditionally been considered apart from 

technicians and tradespeople w ho are often loosely grouped under 

professions to define a vocation for the purpose of business taxes 

o r  licenses.

A LEARNED PROFESSION is one requiring specialized knowledge and long 

and intensive academic preparation prior to em p l o y m e n t  in the p a r­

ticular professional field. To practice as an individual one must 

be licensed through written examination, reviewed b y  peers and must 

have a minimum b a c kground of experience under the direction of 

qualified practitioners. Consequently, members of these professions 

exercise judgments and make decisions only after thorough assessment, 

analysis, calculation, research and investigation o f  the problem. 

Architects and engineers are learned professionals whose role is that 

of the problem-solver for public works projects.

THE SELECTION OF PROFESSIONALS HISTORICALLY has b e e n  conducted through 

a process^based upon qualifications whether they be Doctors, Lawyers, 

Architects or Engineers; however, an Insidious inqredient entered the 

procurement of A  s E ' s — kick backs, payoffs, finder's fees -id so on. 

This reached the ultimate when exposure of such activities in the 

State of Maryland implicated Vice President Agnew. The practice was 

recognized as widespread along the eastern seaboard, into the large 

metropolitan areas o f  the midwest and even surfaced in the City of 

Seattle with eventual indictment and conviction of its City Engineer 

in 1978. In a sense it was the "buying-a-job technique." Who cannot 

but remember, oft-quoted remarks not too many years ago, that any 

problem with the Government could be resolved by paying the Judge. 

Several well-meaning public entities, particularly the State of Mary­

land, have at .empted to resolve the oroblem through competitive 

bidding. Tiis practice has proved ill-advised because it eliminated

CECW — Consulting Engmeers Council o! Washington. SEAW — Structural Eng inee r 
Association ot Washington AS«’ E — American Society o f Civil Engineers. WSPE — Washington Society 

ot Professional Engineers W CCE IS — Washington Council o f Civil Engineers end la n d  Surveyors. 
IEEE — Institute o' Eiectr.ca* Electronics Engineers. ASME — Amorrcan Society o l Mechanical 

Engineers. WC/AIA — W #sh .% ton Ccuncn o* the Amor.can lrstitu»< ot Architects. ASMRAE — American 
S cen t, c! Heating Refrigeration an<j Air Conditioning Engineers



an adequate determination of q ualifications a nd has resulted in p r o j e c t  delays 

o f  several years. Total project costs increased 25 to 30% o r  n e a r l y  four times 

the total professional fee. Yes, they did save on the profes s i o n a l  fee— b ut 

w h o  was the loser?

TH E  PUBLIC IS THE LOSER WHEN PR I C E  COMPETITION IS T H E  DETERMINANT IN A  S E L E C T I O N  

P R O C E S S . For one thing, the q u a l i t y  and quantity o f  services requred to satisfy 

functional needs o f  the project o r  agency cannot be p r ecisely defined. A  c on­

tracting authority, a corporation p u r c h a s i n g  agent o r  an individual o w n e r  cannot, 

without pr i o r  discussions of the scope o f  wo r k  with an e x p e r i e n c e d  arch i t e c t  or 

engineer, establish in detail the n u m b e r  o f  man-months o f  e f f o r t  that the p r o­

fessional must expend to achieve the required results. A  price s u bmitted p r i o r  

to having such discussions c annot be an adequate measure of value.

C O M P ETITIVE BIDDING FOR PROFESSIONAL SERVICES DOES NOT P R O VIDE C O N S U M E R  SAFE- ' 

G U A R D S ; rather it encourages p o o r  use of p ublic funds sine* the importance o f  

"value received" is subjugated to "money spent." There is still the p r o b l e m  

of specifying the quality and intent o f  services to be rendered.

Many of the principal U.S. Federal Agencies, the W o r l d  Bank, various W a s h i n g t o n  

State Departments, major W a s hington Cities a nd Counties and other agencies h a v e  

learned to use the professional negotiation approach. In this method, three 

o r  more architectural or engineering firms are ranked o n  the basis o f  q u a l i f i­

cations that have been reviewed in written form and by ora l  interviews. N e g o­

tiations are commenced with the firm receiving the hignest ranking and is c on­

summated when complete understanding o f  the scope o f  services is achieved and 

an equitable fee is agreed upon. Should it become impos -ible to consummate 

satisfactory negotiations wit h  the first choice, negotiations would commence 

w i t h  the second choice in the same m anner and if that p roves unsuccessful, the 

same process is conducted wit h  03 and so on. This m e t h o d  w as enacted into law 

for all Federal civilian agency projects under the sponsorship of Rep. Brooks 

o f  Texas and is known nationally as the "Brooks Act" for the selection o f  

architects and engineers. Considerable credit for passage through the Senate 

is accorded to both Senators Magnuson and Jackson. The Department of Defense 

h a d  adopted and used these same procedures prior to the Brooks Act and continue 

to do so.

THE LEGISLATION INTRODUCED IN THIS SESSION o f  our State Legislature as SB 2303 

and HB 1214 is patterned to a large extent upon the "Brooks Act" except that 

more latitude is provided to assist smaller political entities. Announcements  

o f  design service needs may be made on an annual basis o r  for each project, 

the selection m e t h o d  can vary with each agency as long as:

(1) Selection is based upon qualifications to provide the services, and

(2) Fair a nd reasonable fees are established through negotiation.

It is through this approach that the opportunity for collusion and m i s u s e  of 

public funds is reduced. The legislation presented contains punitive measures 

for consultants and public officials, should discovery occur, regarding b r i bery 

o r  contingent fees as a means to o btain the commission.

GREATER OPPORTUNITY FOR SELECTION IS PROV I D E D  TO THE S M A L L E R  P R OFESSIONAL FIRMS 

A N D  MINORITY FIRMS since all capital expenditure programs and rules for selection 

will be published. Qualifications and capability to p e r f o r m  the services will 
be the only basis of selection.

THE PUBLIC DESERVES THE BEST THAT THE PROFESSIONS HAVE TO OF F E R  AT FAI R  AND 

REASONABLE FEES. SB 2303 and HB 1214 AFFORDS THE GREATEST ASSURANCE F O R  THIS

POTENTIAL.
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V tive history ot any statute or regulat ion which may  b e c om e  law in any Ju r isd i c -
& tion,
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Part E — A rc h i t e c t -E ng in e e r  Services  

$5-501 Architect-Engineer Services.
( 1) Applicability. A rch i t ec t - eng inee r  services  sha l l  be p r o c u r e d  as p r ov id ed  in this  Sec­

t ion except  as au t h o r i ze d  by Sect ion 3 -204 (Smal l  Purchases) .  Sect ion 3 -205  (Sole  Source 
P ro c u re me nt ) ,  a n d  Sect ion 3 - 206  (E m er g en c y  P roc ure me nt s ) .

(2 )  Policy. It is t he  pol icy o f  this [State] to  pub l i c ly  a n n o u n c e  al l  r e q u i r e m e n t s  for 
a rch i t ec tu ra l  a n d  eng inee r ing  se rvices  and  to  nego t i a t e  co n t ra c t s  for  a r ch i t ec tu r a l  and  
enginee r ing  se rv ices  on  the bas is  o f  d e m o n s t r a t e d  co m p e te n c e  and  qua l i f i ca t ion  for  the  type 
o f  services  r eq u i red ,  a n d  a t  fair  a n d  rea so na b l e  prices.

t3 )  A rch itec t-E ng in  te r  Selection  C om m ittee. In the  p r o c u r e m e n t  o f  a rc h i t e c tu ra l  and  
eng inee r ing  services ,  t he  C h i e f  P ro c ur e m en t  Off icer  o r  the  head o f  a Purchas ing Agency 
shal l  enc o ur ag e  f i rms engage d  in the  I awful p rac t i ce  o f  the ir  profess ion to submi t  a n n u a l l y  a 
s t a t e me nt  o f  qua l i f i ca t ions  a n d  pe r f o r m an ce  da t a .  [The Ch ie f  P ro c u re m en t  Of f i cer  o r  the 
hea d  o f  a Purchas ing  Agency,  the  P ro c u re m en t  Of f i cer ,  a n d  [the S tate  Arch i t ect ] ]  shali  
co m p r i se  the A rc h i t e c t -E ng in e e r  Select ion C o m m i t t e e  for  each a rc h i t ec t - eng inee r  services
con t r ac t  ove r  [S ]. T h e  Select ion C om m i t t e e  for  a rch i t ec t - eng inee r  services  co n t r a c t s
un de r  this  a m o u n t  shall  be es t ab l i shed in a c c o r d a n c e  with r egu la t ions  p r o m u lg a te d  by the 
Pol icy Office.  T h e  Select ion C o m m i t t ee  shal l  ev a lu a te  cu r r e n t  s t a t ement s  o f  qua l i f ica t ions  
and  p e r f o rm a a c e  d a t a  on  file with the  [State],  t og e t he r  wi th those  that  ma y  be su b mi t t e d  by 
o th e r  f i rms  reg a rd ing  the  p r opo sed  con t rac t .  T h e  Select ion C o m m i t t e e  shal l  co n d u c t  d i s ­
cussions  with no  less than  three  f irms rega rd ing  the c o n t r a c t  a n d  the r e l a t ive  uti l i ty o f  a l t e r ­
na t ive  mc i i iods  o f  appvoa ch  for  furnishing the r e q u i re d  services ,  a nd  then shal l  select 
th e re f ro m,  in o r d e r  o f  prefe rence ,  based upon  c r i t e r i a  es t abl i shed and  pub l i shed  by the 
Select ion Co m m i t t ee ,  no less than three  o f  the f irms de e m e d  to  be the most  highly qua l i f i ed  
to  p r o v id e  the services  r equi red .

(4)  Negotiation. T h e  P ro c ur e m en t  Off icer  shal l  nego t i a t e  a co n t r a c t  with the  highest  
qua l i f i ed  firm for  a rc h i t ec tu ra l  a nd  enginee r ing  se rvices  at  co m pen sa t io n  which  the  P r o ­
cu re m en t  Off icer  d e t e r m in e s  in wri t ing to be fair a n d  l e as o n a b l c  to the [State],  In m ak ing  
this dec is ion,  the  P ro c u re m en t  Off icer  shal l  t ake into a c co u n t  the e s t ima ted  va lu e ,  the 
scope,  the complex i ty ,  a nd  the profess ional  n a t u r e  o f  the  se rv ices  to be r en de re d .  S ho u ld  the 
P ro c u re m en t  Off icer  be unab le  to nego t i at e  a sa t i s fac tory co n t rac t  with the firm co ns id e r ed  
to be the  most  qua l i f i ed ,  at  a p r ice  the P ro c u re m e n t  Of f i cer  d e t e rm in es  to be fair  and  
rea son ab l e  to the  [Slate],  nego t i a t ions  with tha t  f irm shal l  be fo rmal ly  t e rmi na t ed .  T h e  P r o ­
cu r e m en t  Off icer  shall  then u n d er t a k e  nego t i a t ions  with the second mos t  qual i f i ed  firm. 
Fai l ing  ac cor d  with the second  mos t  qual i f i ed  f irm,  the  P ro c u re m en t  Of f i cer  shall  fo rma l ly  
t e rm in a t e  negot i at ions .  T h e  P ro cu rem en t  Off icer  shal l  then un d e r t a k e  negot i at ions  with the 
thi rd mos t  qua l i f i ed  firm.  Shou ld  the  P ro c ur e m en t  Off icer  be un ab le  to nego t i a t e  a co n t r a c t  
at a fair and  r ea so na b le  p r ice  with any  o f  the se lec ted  f i rms,  the  P ro c u re m en t  Off i ce r  shall  
select  add i t io na l  f i rms in o r d e r  o f  the ir  c o m p e te n c e  and  qual i f i ca t ions ,  a nd  the  P r o c u r e ­
men t  Off icer  shal l  con t inu e  negot i at ions  in a c c o r d a n c e  with this  Sect ion unt i l  an a g r e em e nt  
is r eached .

COMMENTARY:
1 11 This Sccim n applies to procurement ot a ll services within the scope ot architecture, proles-

sion.il engineering. or registered land surveying as dclincd hy the laws ol the Slate whether or not
construction is involved.
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(2) The principal reasons supporting this selection procedure for architect-engineer services are 
the lack of a definitive scope of work for such services at ,'hc lime the selection is made and the im­
portance of selecting the best qualified firm. In general, the architect-engineer is engaged to repre­
sent the (State's) interests and is. therefore, in a different relationship with the [State] from that nor­
mally existing in a buyer-;eller situation. For these reasons, the qualifications, competence, and 
availability of the three most qualified architect-engineer firms is considered in ititally, and price 
negotiated later.

(3) It is considered more desirable to make the qualification selection first and then to discuss 
the price because both parlies need to review in detail what is involved in the work (for example, 
estimates of man-hours, personnel costs, and alternatives that the architect-engineer should con­
sider in depth). Once parameters have been fully discussed and understood and the architect- 
engineer proposes a fee for the work, the recommended procedure requires the [State] to make us 
own evaluation and judgment as, to the reasonableness of the fee.

(4) If the fee is fair and reasoi able, as.ard is made without consideration ot proposals and Ices 
of other competing firms. If  the fee cannot be negotiated to the satisfaction of the [State], negotia­
tions with other qualified firms arc initiated. Thus price clearly is an important factor in the award 
of the architect-engineer contract under this procedure. The principal difference between the 
recommended procedure for architect-cngiiteer selection -tr.u the procedures used in most other 
competitive source selections is the point at which price is considered.

(5) If  an enacting jurisdiction desires to use a different selection process, then it may consider 
the following language:

“ The Procurement Officer shall negotiate with the highest qualified firms for u 
contract for architectural and engineering services at compensation which the Pro­
curement O fficvr determines in writing to he fair and reasonable to the [Stale). In 
making such determination, the . rocuremenl O fficer shall lake into account, in the 
following order of importance, the professional competence of offerors, the technical 
merits of offers, and the price for which (he services are to he rendered."

41



ATTACHMENT 2

F E D E R A L  S E L E C T I O N  L A W  
( B r o o k s  Ac t )

PUBLIC LAW 92-582: 92ND CO NGRESS, H. R. 12807;
OCTOBER 27, 1972

A N  A CT

To amend tne Federal Prosody and Admin,sira:.',e Services Act 
1949 m  c'dcr 'o esiaolish Federal dcIicv concernmg m g  se'echon

t A>:ritpe!s 
32 Sill 1104 

2 96 Sill 1218 
0 36 Slat <279

firms and individuals to eerlcrm architectural. engireermg. and re'atnd 
services for :re Federal Government, 

de ii enacted 0y the Senate and Houso of Reoieseniatives ol tne 
United States ot America »n Congress assemoted That the Federal 
Prcceriy and Administrative Services Act ol 1949 '.40 U S C  471 el 
seq ) is amended Oy adding at tne end thereof the following new mis 1

TITLE IX— SELECTION O F  A HCHITECTS A N D  E NG IN E E R S

••Oel'mtions
Sec 901 As used m  this title—
(1) The term firm' means any individual, firm, partnership, corpo­

ration association, or other legal entity permitted by law lo practice 
the professions of architecture or engineering.

(2) The term agency nead' means the Secretary. Admm.straior. or 
head of a department, agency, or bureau ol the Federal Government.

(3) The term architectural and engineering services’ includes ihose 
professional services ol an architeclural or engineering naiure as well 
as incidental services thal members ol these professions and Ihose in 
their employ ma y logically or iustiliably perform 2

"Policy
"Sec 902. The Congress hereby declares it lo be ihg policy of tho 

Federal Government lo publicly announco all requirements for archl- / .

tectural and engineering services, and to negotiate contracts lor y A  f\r\yor\C£M6inX
architectural and engineering services on the basis of demonstrated |
comoeienco and qualification lor thff typo ol professional services 
equired and at fair and reasonable prices.

’ Requests lor data on architectural and engineering services 
"Sec. 903. In the procurement ol architectural and engineering serv 

ices, ihe agency head shall encourage firms engaged in ine lawful . 
practice of their profession to submit annually a statement of qualifies- I 
tions and performance data. The agency head, for each proposed 
proiect, shall evaluate current statements of qualifications and per 
formance data on file with the agency, together with those that may bo 
submitted by other firms regarding ihe proposed proiect. and shall 
conduct discussions with no less than three firms regarding antici­
pated concepts and Ihe relative utility of alternative methods of ap­
proach for furnishing the required services and then shall select 
therefrom, in order of preference, based upon criteria established and 
published by him. no Ies3 than three of the firms deomed to be tho 
most highly qualified to provide tho services required. vJ

"Negotiation ol contracts tar architectural and engineering services 
"Sec 904. (a) The agency head shall negotiate a contract with the 

highest qualified firm lor arcniiectural and engineering services at / 
compensation which ihe agency head determines is fair and reasona­
ble lo the Government. In making such determination, ihe agency 
head shall lake into account the estimated value ol the services lo be 
rendered, the scope, complexity, and professional naiure thereof.

(b) Should the agency head be unable to negotiate a satisfactory 
contract with the lirm considered to be tne most qualified, at a prico 
he determines to be fair and reasonable to the Government, negotia­
tions with that firm should be formally terminated The agency head

should then undertake negotiations with the second most qualified 
firm Failmg accord with the second most quaiif.ed lirm ihe agency 
read should terminate negotiations The agency head should then 
undertake negotiations wiih the third most qualified firm.

(cl Shoufd the agency head oe unable to negotiate a saii5l3Ctory 
cor.'ract with any of m e  selected firms, he snail select additional firms 
m  oroer cf ir.esr competence and qualification and continue r.egolla- 
t'Ons m  accordance wiih tn-s secuon until an agreement is reached. " 3

Approved Octooer t/’, 1972.
A
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O c t o b e r ,  1 9 8 1

Note: S t a t e s  m a y  a p p e a r  in  m o r e  t h a n  o n e  c a t e g o r y .  P r o h i b i t i o n  of
o r  e x e m p t i o n  f r o m  c o m p e t i t i v e  b i d d i n g  r e q u i r e m e n t s  f o r  p r o c u r e m e n t  
i n  g e n e r a l  m a y  b e  p r o v i d e d  in g e n e r a l  s t a t u t e s  for A / E  s e r v i c e s .  A  
s p e c i f i c  p r o c e d u r e  for s e l e c t i o n  o f  A / E  s e r v i c e s  m a y  b e  s p e l l e d  out 
in a n o t h e r  law.

S t a t e s  w h i c h  p r o h i b i t  c o m p e t i t i v e  b i d d i n g  for A / E  s e r v i c e s  in Law: 

T e n n e s s e e  T e x a s

S t a t e s  w h i c h  e x e m p t  A / E  s e r v i c e s  f r o m  g e n e r a l  b i d d i n g  r e q u i r e m e n t s

C a l i f o r n i a  
D i s t r i c t  of 
H a w a i i  
I l l i n o i s  
K e n t u c k y  
M i s s i s s i p p i -  

g e n e r a l  1 s

C o l u m b i a

b y  a t t o r n e y  
r u l i n g

N e w  J e r s e y
N e w  Y o r k - b y  s t a t e

c o m p t r o l l e r ' s  o p i n i o n  
Oh i o
O k l a h o m a
P e n n s y l v a n i a
W y o m i n g

S t a t e s  c a l l i n g  for s e l e c t i o n  b a s e d  o n  q u a l i f i c a t i o n :  (with p r o c e d u r e
r e q u i r i n g  r a n k i n g  of  f i r m s , n e g o t i a t i o n  o n  s c o p e  o f  p r o j e c t  a n d  
fee w i t h  the top firm. If n o  c o n t r a c t  can be r e a c h e d ,  n e g o t i a t i o n s  
are t e r m i n a t e d  a n d  t a k e n  u p  w i t h  the s e c o n d  r a n k e d  firm. S a m e  
p r o c e d u r e  r e q u i r e d  for t h i r d  r a n k e d  f i r m  (and l o w e r  r a n k e d  firms 
if r e q u i r e d  b y  law) i f  no  a g r e e m e n t  c a h  be r e a c h e d  w i t h  the second.

C a l i f o r n i a (1973) M i n n e s o t a (1975)
C o n n e c t i c u t (1979) N e b r a s k a (1978)

C o l o r a d o (1979) N e w  H a m p s h i r e (1973)
D e l a w a r e (1976) N e w  Y o r k  S t a t e (1980)

F l o r i d a (1973) O k l a h o m a (1974)

K a n s a s  A s  a n d  Es (1977) P e n n s y l v a n i a - b u i l d i n g (1975)

K e n t u c k y (1978) c o n s t r u c t i o n  o f f i c e s
L o u i s i a n a (1975) S o u t h  C a r o l i n a (1981)
M a i n e (19 79) T e x a s (1971)
M a s s a c h u s e t t s (1915) U t a h (1980)

V i r g i n i a (1980)

W a s h i n g t o n (1981)

S t a t e s  p r o h i b i t i n g  c o m p e t i t i v e  b i d d i n g  u n d e r  r e g i s t r a t i o n  law rules, 
r e g u l a t i o n s , s t a n d a r d s  o f  c o n d u c t :  ( S o u r c e : N C A R B  s t u d y  r e v i s e d

J u n e  13, 1975. W h e t h e r  r u l e s  a r e  p r o m u l g a t e d  for a r c h i t e c t u r a l  
b o a r d  alone, j o i n t  b o a r d  o r  o c c u p a t i o n a l  b o a r d  is noted).

A r k a n s a s  - A  
C o n n e c t i c u t  - A 
F l o r i d a  - A  
H a w a i i  - A / P E / S

Id aho - Occup. L i c e n s i n g  
K e n t u c k y  - A
L o u i s i a n a  - Occup. S t a n d a r d s
M o n t a n a  - A
N o r t h  C a r o l i n a  - A

N o r t h  D a k o t a  - A  
O k l a h o m a  - A  
S o u t h  C a r o l i n a  - A  
S o u t h  D a k o t a  - A / E  
T e n n e s s e e  - A / E  
V e r m o n t  - A 
W i s c o n s i n  - A / E  
P e n n s y l v a n i a  - A / E / L S
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Mr. John P. O’Connor
Engineering Editor
American City &. County Magazine

Deer llr. O’Connor:

As discussed with a representative r>f the American 
Consulting Engineers Council, I am enclosing another view of 
the Maryland Professional Procurement System. This was 
prompted by the latest Zemansky article of May 1982, entitled 
Separate Myth from Fact.

Ey way of background, I represent Baltimore City in the 
Maryl-md General Assembly, assigned to the Capital Projects 
Committee for sixteen (16) years, twelve (12) years as chairman. 
I have served for the past six (6) yoar3 in dual capacity as 
Vice Chairman Appropriations Committee.

Sincerely,

R. Charles Avara
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AMERICAN CITY & COUNTY MAGAZINE 

Article on A/E Procurement Procedures

As a public elected official I must be concerned with the wise expenditure 

of taxpayer money, best use of government personnel, and assurance that we 

develop the best and most cost effective capital works projects. All of these 

objectives are realized in the procurement of engineering and architectural 

services, when that procurement process is one which ensures that firms are 

selected first on the basis of their qualifications..

Yet, the. debate continues over the best means of procuring A/E se*.vices. 

Maryland, which I serve as an elected State representative, is the cnly state 

in the country which requires A/Es competing for public jobs to submi,'; 

priced proposals. Because of that requirement I have been long involved ir. 

discussions with public procurement officials, private sector engineers and 

architects and other legislators on this issue. We have made some progress 

toward educating other officials and the public that what appears to be the 

simplest solution may not always be the best.

The State of Maryland adopted a bidding requirement subsequent to the 

procurement scandals that ultimately resulted in the resignation of Spiro T. 

Agnew as Vice President of the United States. While reforms were clearly needed

- more -
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in the State selection process, many legislators still do not believe that 

bidding is a defense against corruption. The widespread announcement of public 

project and openness now associated with the Maryland system could just as 

easily be a vital part of a negotiated procedure.

Competitive negotiations were adopted by all federal agencies, including 

the military, with the passage of the P.L. 92-582 in 1972. Tventy-nine states 

also have statutes which recognize the value of A/E selection based on competence 

with competitive negotiation for a fair and reasonable fee. Of these, twenty 

have enacted a law detailing a qualifications selection procedure similar to the 

federal system and nineteen have exempted or prohibited A/Es from bidding. (Ten 

states have enacted both.) Maryland stands alone wit. *  bidding procedure.

Competitive negotiation requires that firms first submit their qualifications 

to perform work on a project, after which three or more are ranked and negotiations 

take place, with the number one ranked firm. At that negotiation stage a fair 

and reasonable price is established. If the agency and the firm cannot agree on 

the price, negotiations are ended with the first and undertaken with the second 

firm. If a design contract price cannot be agreed to by the client and the 

second ranked design professional, negotiations are ended and undertaken with 

the third ranked firm.

What the public agency client is buying is the design ideas of the engineer 

and architect —  and each design t^ara will give the client a different facility.

The difference is measurable against the experience and innovation of the 

individual competitors -- in short, their qualifications.

Maryland's bidding requirement has not served the best interests of the

AMERICAN CITY & COUNTY
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State. In fact, a recent survey among consulting engineering firms showed that 

90 percent of Maryland's engineering firms do not seek work from the State and 

that more than GO percen \ who sought State work before no longer do so.

The slim chances o ' , success do not justify the costly ($2,300 to $15,000) 

preparation of proposals and two out of three projects result in no profit, 

or more usually a financial loss according to the study. While this may be of 

little personal concern to the public, or even to the public agency client, it 

is of crucial importance to those small private sector firms whose staff is paid 

and whose doors stay open —  or close —  according to a reasonable income.

Disturbing also were comments by firms responding to the survey, who said 

they believe that competitive price bidding encourages them to submit proposals 

that are void of innovation and to cut corners by meeting minimal standards 

in an effort to keep fees low. The creativity of our small design firms is an 

important resource to be fostered in an encouraging competitive climate —  not 

a marketplace which fosters perfunctory and shop worn design approaches.

These findings recently were corroborated in two extensive independent 

studies of A/E services procurement. The American Bar Association's Public 

contract Law Section for the Office of Federal Procurement Policy reaffirmed the 

findings of the three-yeav study that resulted in the /BA Model Procurement Code 

for State and local governments.

The National Academy ol: Sciences Committee on Procurement Policy concluded 

after a year of study, which included the Maryland system, that "in the Committee' 

opinion no problems of major importance were found and certainly no problems that 

would justify a significant modification of the (competitive negotiation) law".

AMERICAN CITY & COUNTY
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Inherent in A/E services, and not generally for other types of services, is 

the extent to which quality can affect the ultimate efficiency, effectiveness and 

economy of a facility or structure.

Consider the cost of the design portion of a project, compared to the overall 

project cost. A report by the U.S. General Accounting Office states that "design 

costs represent a very small proportion, probably less than one percent, of the 

costs that will be incurred over the life of a building. Decisions made during 

the expenditure of this less-than-one-percent determine and freeze nearly all 

costs that follow".

A/E services are unique and we cannot expect them to conform to bidding 

specifications which serve so well for the procurement of other goods and most 

services. The A/E is expected to be a member of the State's team, to assess 

alternatives, design a facility or structure to satisfy the State's need at the 

lowest project cost, oversee the construction and assist the State in prosecuting 

claims that may arise out of the construction project. The relationship is dif­

ferent from the ordinary buyer/seller relationship. In many respects the A/E acts 

as the State or city'-s a/jent, and they have great value in their ability to protect 

the State's interest.

In order to fairly assess a competiti”e bid, public agency officials must be 

certain that all design professional firms arc )■ r icing the same project. In the 

case of engineering services this is difficult, if not impossible to assure. The 

work scope simply cannot be accurately defined to that extent prior to engagement 

of an engineering firm.

The Maryland experience proves this point graphically. Studies nave shown

AMERICAN CITY & COUNTY
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huge variations, some over 400%, between the high and low bidder on the same 

project. For example, price proposals on 125 A/E projects by the Department of 

General Services over the past five years resulted in 0-25% variations between the 

high and low bidder on 15 projects; 26-50% variations on 29 projects; 50-100% 

variations on 47 projects; 101-200% variations on 30 projects; and 201-400% variations 

on 4 projects.

It is incumbent upon us as public officials to understand and recognize the 

nature of the services we are seeking in design professionals. Engineering is a 

learned profession. Whether it is practiced by an individual or a team of individuals, 

creative talents are applied to solving a problem. How can we expect bids on the 

execution of an idea that is still being conceived, such as bridging a river to 

handle 25,000 cars per day? Should there be a culvert, timber pilings, concrete 

pilings, no pilings? Should there be two lanes or four lanes, a sidewalk to allow 

fishing or a bike travelway or both? Public works staffs, working in consultation 

with various public groups and in concert with private practice engineers, are able 

to analyze a myraid of alternatives and suggest approaches that address the problems 

of safety, permanence, beauty, maintenance and a host of other factors.

The traditional selection process permits this essential professional relationship 

between the client and the engineer or architect. The largest single misconception 

I hear from colleagues is that price is not a factor when the competitive negotiation 

process is utilized. It most definitely is. By the time procurement officials 

or selection boards arrive at the negotiating table with the number one ranked firm 

both have a grasp of the project scope and the budget which the city, county or 

state, has determined to be within reason. At the same time, the firm has examined

AMERICAN CITY & COUNTY
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its approach to meeting the requirements of the job and the compensation neces ary 

to do so effectively. If the fee suggested by the firm is not in line with the

agency's budget, the next step is to evaluate the cause and significance of the

disparity.

Often the firms will suggest alternatives in approaches which will more effec­

tively accommodate the agency budget estimate. But if the firm feels it is not in

the agency's best interest to reduce the design effort, it will explain its rationale

leaving the consideration of the alternative up to the public works staff or selection 

board.

Further, since the procedure also calls for selecting at least three qualified 

competitors, the firm with whom the agenc7 first negotiates knows the agency can walk 

away if the fee proposal is not fair and reasonable. Additionally the agency can 

and should require the selected A/E to submit a cost hreakdov of its proposed fee, 

and audit the fee proposal against the agency's established cost principals. These 

steps provide a means for negotiating a fee that is fair and reasonable for the 

defined services. In contracting f^r A/E services this should be the primary 

objective —  not the'lowest price.

One of the many people who have encouraged a change in the Maryland system 

of procurement of A/E services is 0. S. Hiestand, a Maryland attorney and former 

general counsel to the federal government commission on federal procurement as 

well as a jvrnbti of the American Bar Association Coordinating Committee to develop 

a Model Procurement Code. That ABA Code did recommend selection procedure based 

on a '"■a],ifications method for design professional services. Mr. Hiestand has 

n?je many persuasive arguments in favor of reforming the Maryland system, and one

AMERICAN CITY & COUNTY
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in particular j l s  important to note.

He says, "A public procurement policy is most effective —  both in quality 

and cost —  when it utilizes the competitive forces of an existing marketplace.

This enables the State to achieve the maximum competition and pr lvides a yardstick 

to measure its costs. Adopting artificial market conditions reduces competition 

and the ability to make an objective assessment of reasonable costs. Public pro­

curement of A/E services is probably less than 5 percent of the total A/E services 

market. If 95 percent of A/E procurement does not utilize price in the initial 

selection, requiring priced proposals in public A/E procurement is clearly out of • 

step with tne normal marketplace for A/E services."

Most of the benefits of A/E services have to be measured against final con­

struction, maintenance, and operating costs of a facility or structure. Costs that 

are not clearly determined until after the A/E services have been completed.

Injecting price in an initial selection may lower the A/E fee sometimes, but it 

will also most likely iower the quality of the final product. Such price competition 

can inhibit the ability of the A/E to provide full cost si'.ving services due to 

inadequate compensation for innovative and thorough work. It may even C3>if>~ more 

talented A/E firms not to offer their services —  thus lowering the overall quality 

of A/E services available to the State or other public sectors.

Price competition has its place in public procurement, and when acquiring 

goods and commercial services is a fair method for assuring that the state Duyn 

what it wants at the lowest costs. However, price competition should not be injected, 

or relied upon, when it can adversely affect selection in situations where quality 

should be the controlling consideration initially. In the initial selection of an

AMERICAN CITY & COUNTY
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A/E project, quality should be the primary consideration for the taxpaying public. 

When that criterion is met, the state's interests are best served by utilizing the 

best qualified firm (for the type and complexity of the services needed) if the 

amount of compensation is fair and reasonable. This is sound public policy and 

one which I am working to see implemented in Maryland.

AMERICAN CITY & COUNTY
A r t ic le  on A/E Procurement P rocedu res
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Sec. 36.98.010. APPLICATION OF CHAPTER.
This chapter applies to contracts for professional services provided to 

a state agency unless
(1) the total amount of the contract does not exceed $25,000;
(2) the contract is an employment contract for services to be 

performed under direct supervision regardless of the existence of an 
employer-employee relationship and a written justification signed by the 
person responsible for awarding the contract is filed with the 

commissioner;
(3) the contract is awarded based on competitive bids 

obtained under the procedure provided in AS 37.05.230. HISTORY (Sec. 5 
ch 144 SLA 1982)

Sec. 36.98.020. PROFESSIONAL SERVICES CONTRACTORS REGISTER.
(a) The commissioner shall establish and maintain a professional 

services contractors register.
(b) A person or firm that desires to provide professional services 

to a state agency may submit to the commissioner a statement of 
qualifications and performance data, and any other information that the 
commissioner, by regulation, may require.

(c) The commissioner may at any time require the person or firm to 
revise the statement of qualifications and performance data or any other 
information submitted by the person or firm if the commissioner believes 
that the credentials or record of experience of the person have 
materially changed since the last filing by the person or firm.
HISTORY (Sec. 5 ch 144 SLA 1982)

Sec. 36.98.030. SOLICITATION OF PROPOSALS.
(a) When a state agency proposes to enter into a contract for 

professional services, the agency shall give public notice soliciting 
proposals for the professional services contract by publication at least 
three times in one or more newspapers in general circulation in the 
state and, when appropriate, in a ne\7spaper in local circulation where 
the work is to be performed. The first notice shall be published not 
less than 30 days before the date on which the agency expects to enter 
into the contract and each subsequent notice shall be published at 
intervals of no more than three days thereafter. The notice shall 

include
(1) a genera!, description of the proposed project for which 

the agency is seeking paofessional services; and
(2) the procedure by which a person or firm interested in the 

professional services coitract may make its proposal to the agency for 

consideration for the contract.
(b) In addition to complying with the publication requirements of

(a) of this section, when a state agency proposes to enter into a 

contract for professional servi.es it shall
(1) review the register of professional services contractors

maintained by the commissioner under AS 31.98.020; and
(2) provide a request for proposals for the proposed

professional services contract to each prospective contractor who, after 

review of the register of professional services contractors under (1)
of this subsection, the agency finds is qualified for consideration for 
the contract.



(c) A request for proposals must be extended to a sufficient 
number of prospective providers of the required services to assure that 
public interest in competition is adequately served. Proposals from at 
leasu six persons or firms with the required expertise shall be 

solicited for contracts equal to or greater than $100,000. Proposals 
from at least three persons or firms with the required expertise shall 
be solicited for contracts of less than $100,000 if the expertise 
required is available. If the expertise required is not available to 
enable an agency to solicit the number of proposals otherwise required 
under this subsection, the agency chall solicit proposals

(1) from each person or firm listed on the professional 
services contractors register maintained under AS 36.98.020 who appears 
to possess the required expertise;

(2) from each person or firm responding to the public notice 
given under (a) of this section who appears to possess the required 
expertise.

(d) The provisions of this section do not apply if
(1) the contracting agency demonstrates that there is a

single source of the expertise or knowledge required or that one person
or firm can clearly perform the required tasks more satisfactorily 
because of the person's or firm's prior work; however, this exemption 
applies only if the head of the state agency has submitted a written 
request to the commissioner that details the reasons for the exemption 
and the commissioner or deputy commissioner has authorized in writing 
the state agency to enter contract negotiations with the single source;

(2) the commissioner makes a written determination that 
public necessity will not permit delay incident to the procedures 
otherwise required by this chapter; or

(3) the service is to be provided by another state agency, a
federal agency, or a political subdivision of the state.

(e) A request for proposals must contain a description of the work 
to be performed under the contract and the terms under which the work is 
to be performed. A request for proposals must contain that information 
necessary for a prospective contractor to submit a response or contain 

references to any information that cannot reasonably be included with 
the request. The request for proposals must provide a description of 
the factors that will be considered by the state agency when it 
evaluates the proposals received.

(f) Nothing in this section limits the authority of an ;.?ency to 
use additional means that it may consider appropriate to notify 
prospective contractors that it proposes to enter into a contract for 

professional services.
HISTORY (Sec. 5 ch 144 SLA i982)

Sec. 36.98.035. STANDARD OVERHEAD RATE.
(a) If a state agency has established a standard overhead rate 

applicable to contracts for services from the state agency, the standard 
overhead rate shall be included in a proposal for a contract submitted 
under AS 36.98.030(a).

(b) As used in this section, "standard overhead rate" means a 
charge established for services from a state agency that is designed to 

compensate the state agency for administration and support services 
incidentally provided with the professional services. (AS 36.98.030(g), 
(h); sec. 5 ch 144 SLA 1982)



Sec. 36.98.040. EVALUATION OF PROPOSALS AND AWARD OF CONTRACT.
(a) After the responses are submitted, the state agency shall 

evaluate them. The evaluation shall consist of assigning point values 
to factors considered by the agency in evaluating each proposal. Each 
proposal received must be evaluated using the same factors as those set 

out in the request for proposal.
(b) The contract shall be executed by the contractor and the 

project director for the contracting agency and be approved by the head 
of the contracting agency or the designee of the head of the contracting 
agency. If a contract is made by a board or commission, execution of 
the contract on behalf of the board or commission shall be authorized by 
the board or commission.

(c) a contract subject to this chapter shall be submitted to the 
commissioner for review and approval and, if approved, is effective from 
the date of the approval. A state agency must clearly provide in the 
request for proposal that the state is not obligated to perform under 
the contract until the approval required by this subsection is granted.

(d) A contract award under this chapter shall contain:
(1) the amount of the contract stated on its first page;
(2) the date for the work to begin;
(3) the date by which the work must be completed;
(4) a description of the services to be performed under the 

contract; and
(5) a certificate by the project director fot the contracting 

agency, the head of the contracting agency, or his designee that 
sufficient funds are available in an appropriation to be encumbered for 

the amount of the contract.
HISTORY (Sec. 5 ch 144 SLA 1982)

Sec. 36.98.045. REVIEW AND APPROVAL BY DEPARTMENT OF LAW.
If a contract contains terms that are not provided in a state standard 
form contract or if the standard terms are deleted or modified by other 

terms that are not standard, the contract must be reviewed by the 
Department of Law and approved as to form. The review and approval 
required by this section must be completed before approval of the award 
of the contract by the commissioner under AS 36.98.040(c).
HISTORY (AS 36.98.040(e); sec. 5 ch 144 SLA 1982)

Sec. 36.98.050. CONTRACT ADMINISTRATION.
(a) When a state agency has entered into a professional services 

contract, that agency is responsible for the diligent administration and 

monitoring of the performance of the provisiors of the contract.
(b) When a professional services contract is completed, the 

contracting state agency shall evaluate the performance of the 
contractor under the contract and shall report on and evaluate the use 
of the final p-oduct of the contract. A copy of the report and 

evaluation prepared under this subsection shall he transmitted to the 
commissioner and shall be retained by the commissioner for as long as 
the commissioner is required '.o maintain copies of completed contracts. 

HISTORY (Sec. ch 144 SLA 1982)

Src. 36.98.060. FILING OF PROPOSAL AND CONTRACT.
L  copy of each contract and the response to the request for proposal 
upon which the contract was awarded must be filed with both the



commissioner and the contracting state agency and is open for public 
inspection. The request for proposal and the name and address of each 
person who submitted a response to it must also accompany the filed 
copies.
HISTORY (Sec. 5 ch 144 SLA 1982)

Sec. 36.98.070. REGULATIONS GOVERNING CONTRACT PROCEDURES.
The commissioner shall, by regulation adopted in accordance with the 
Administrative Frocedure Act 'AS 44.62), establish the manner and form 

by which state professional > rvices contracts shall be prepared and 
processed, including, but not limited to, a review process for persons 
aggrieved under this chapter.
HISTORY (Sec. 5 ch 144 SLA 1982)

Sec. 36.98.080. DEFINITIONS.

In this chapter
(1) "commissioner" means the commissioner of administration; 

except that for contracts entered into by the Department of 

Transportation and Public Facilities, "commissioner" means the 
commissioner of transportation and public facilities;

(2) "professional services" means professional, technical, or 
consultant's services that are predominantly intellectual in character 

and that
(A) include analysis, evaluation, prediction, planning, 

or recommendation; and
(B) result in the production of a report or the 

completion of a task;
(3) "public necessity" means an urgent public need that could 

not have been anticipated or foreseen; the term also includes emergency 
situations when work is necessary to protect life or property;

(4) "request for proposals" means a written solicitation for 
contract proposals by prospective contractors that sets out the nature 
of the services to be performed or product to be secured with sufficient 
information for a qualified prospective contractor to prepare a contract 
proposal for consideration and evaluation by the state agency;

(5) "state agency" means a department, institution, board, 
commission, division, authority, or other administrative unit of the 
executive branch of state government, and the University of Alaska. 

HISTORY (Sec. 5 ch 144 SLA 1982)
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u n t i l  s u c h  e a r l i e r  t i m e  a s  t h e  c u r r e n t  s e s s i o n  o f  t h e  A l a s k a  

l e g i s l a t u r e  e n a c t s  o r  r e j e c t s  l e g i s l a t i o n  t h a t  w o u l d  

i n s u l a t e  t h e  c o n d u c t  c h a l l e n g e d  h e r e i n  f r o m  a n t i t r u s t  

a t t a c k .

T h e  g r o u n d s  u p o n  w h i c h  t h i s  M o t i o n  i s  b a s e d ,  as 

s e t  o u t  i n  m o r e  d e t a i l  in t h e  a t t a c h e d  M e m o r a n d u m  o f  P o i n t s  

a n d  A u t h o r i t i e s ,  a r e  as f o l l o w s :

T h e  n e w  A t t o r n e y  G e n e r a l  o f  t h e  S t a t e  o f  A l a s k a  

h a s  d e t e r m i n e d  t h a t  t h e  m o s t  e f f i c i e n t  w a y  t o  r e s o l v e  t h i s  

d i s p u t e  i s  t h r o u g h  e n a c t m e n t  o f  s t a t e  l e g i s l a t i o n  t h a t  w o u l d  

d e f i n i t i v e l y  e s t a b l i s h  a " s t a t e  a c t i o n "  d e f e n s e  t o  t h e  

c o m p l a i n t  h e r e i n ,  p u r s u a n t  t o  t h e  p r i n c i p l e s  o f  P a r k e r  v. 

B r o w n ,  3 1 7  U. S.  3 41  (1943), a n d  s u b s e q u e n t  c a s e s .

A c c o r d i n g l y ,  s u c h  l e g i s l a t i o n  w i l l  b e  i n t r o d u c e d  in t h e  

s t a t e  l e g i s l a t u r e ,  o n  b e h a l f  o f  the B o a r d ,  in t h e  v e r y  n e a r  

f u t u r e .

S h o u l d  l e g i s l a t i o n  c o n c l u s i v e l y  e s t a b l i s h i n g  a 

s t a t e - a c t i o n  d e f e n s e  b e  e n a c t e d ,  l i t i g a t i o n  o f  t h i s  m a t t e r  

w i l l  b e  u n n e c e s s a r y .  T h u s ,  t h e  o r d e r  r e q u e s t e d  b y  t h e  B o a r d  

w o u l d  a v o i d  p o t e n t i a l l y  u n n e c e s s a r y  e x p e n d i t u r e  o f  r e s o u r c e s  

b y  t h e  p a r t i e s  a n d  t h e  C o u r t .  N o r  w o u l d  p r o c e e d i n g s  b e  

u n r e a s o n a b l y  d e l a y e d  in t h e  e v e n t  t h a t  t h e  l e g i s l a t u r e  d o e s  

n o t  e n a c t  t h e  p r o p o s e d  l e g i s l a t i o n ,  s i n c e  (a) t h e  s t a y  is 

f o r  a l i m i t e d  p e r i o d  of t i m e ,  a n d  (b) t h e  B o a r d  is p r e p a r e d
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t o  l i t i g a t e  t h e  c a s e  o n  a n  e x p e d i t e d  b a s i s  s h o u l d  t h e  

p r o p o s e d  l e g i s l a t i o n  n o t  b e  e n a c t e d .

R e s p e c t f u l l y  s u b m i t t e d ,  - .

D A T E D :
J a n u a r y  28, 1 9 8 3

R b b e r t  H .1 Doe]
A l a n  K. P a l m e r  
M O R R I S O N  & F O E R S T E R  
1 9 2 0  N  S t r e e t ,  N . W.  
W a s h i n g t o n ,  D. C.  2 0 0 3 6  
(202) 8 8 7 - 1 5 0 0

N o r m a n  C. G o r s u c h  
A t t o r n e y  G e n e r a l

B y :

O f  C o u n s e l :
B a r b a r a  A. R e e v e s  
M O R R I S O N  & F O E R S T E R  
60 1 W e s t  F i f t h  S t r e e t  

L o s  A n g e l e s ,  C a l i f o r n i a  

9 0 0 1 7
(213) 6 2 6 - 3 8 0 0

M a r k  E. A s h b u r n  

A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a  
1 0 3 1  W e s t  F o u r t h  A v e n u e  

S u i t e  20 0
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  

(907) 2 7 6 - 3 5 5 0

C o u n s e l  f o r  D e f e n d a n t  
A l a s k a  B o a r d  of  R e g i s t r a t i o n  

f o r  A r c h i t e c t s ,  E n g i n e e r s ,  
a n d  L a n d  S u r v e y o r s
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R o b e r t  H. L o e f f l e r  
A l a n  K. P a l m e r  
M O R R I S O N  & F O E R S T E R  
1 9 2 0  N  S t r e e t , N . W .  
W a s h i n g t o n ,  D . C .  2 0 0 3 6  
(202) 8 3 7 - 1 5 0 0

W i l s o n  L. C o n d o n  
A t t o r n e y  G e n e r a l  
By: M a r k  E. A s h b u r n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a  

1 0 3 1  W e s t  F o u r t h  A v e n u e  
S u i t e  2 0 0
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
(907) 2 7 6 - 3 5 5 0

C o u n s e l  f o r  D e f e n d a n t  

A l a s k a  B o a r d  o f  R e g i s t r a t i o n  
fo r A r c h i t e c t s ,  E n g i n e e r s ,  
a n d  L a n d  S u r v e y o r s

U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

D I S T R I C T  O F  A L A S K A

U N I T E D  S T A T E S  O F  A M E R I C A ,

P l a i n t i f f ,

v.

A L A S K A  B O A R D  O F  R E G I S T R A T I O N  
F O R  A R C H I T E C T S ,  E N G I N E E R S ,  A N D  

•' S U R V E Y O R S ,

D e f e n d a n t .

C i v i l  No. A 8 2 - 4 2 3  C I V  

F i l e d :  1 0 / 1 2 / 8 2

A N S W E R  O F  D E F E N D A N T  A L A S K A  
B O A R D  O F  R E G I S T R A T I O N  F O R  

A R C H I T E C T S ,  E N G I N E E R S ,  A N D  
L A N D  S U R V E Y O R S

F o r  a n s w e r  t o  t h e  c o m p l a i n t  f i l e d  b y  t h e  U n i t e d  

S t a t e s ,  d e f e n d a n t  A l a s k a  B o a r d  o f  R e g i s t r a t i o n  f o r  

A r c h i t e c t s ,  E n g i n e e r s ,  a n d  L a n d  S u r v e y o r s  ("the B o a r d " )  

r e s p o n d s  a s  f o l l o w s :

I. J U R I S D I C T I O N  A N D  V E N U E

1. A n s w e r i n g  p a r a g r a p h  1 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

a d m i t s  t h a t  t h e  c o m p l a i n t  is f i l e d  u n d e r  15 U . S . C .  § 4.
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E x c e p t  as e x p r e s s l y  a d m i t t e d ,  t h e  B o a r d  d e n i e s  e a c h  a n d  

e v e r y  a l l e g a t i o n  o f  t h a t  p a r a g r a p h .

2. A n s w e r i n g  p a r a g r a p h  2 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

a d m i t s  t h e  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

II. D E F E N D A N T

3. A n s w e r i n g  p a r a g r a p h  3 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

a d m i t s  t h e  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

I I I.  C O - C O N S P I R A T O R S

4. A n s w e r i n g  p a r a g r a p h  4 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

d e n i e s  th e a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

IV. T R A D E  A N D  C O M M E R C E

5. A n s w e r i n g  p a r a g r a p h  5 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

a d m i t s  t h e  a l l e g a t i o n s  o f  t h e  f i r s t  t h r e e  s e n t e n c e s  o f  t h a t  

p a r a g r a p h ,  e x c e p t  t h a t  i t d e n i e s  t h a t  t h e r e  a r e  

a p p r o x i m a t e l y  2 1 0 0  a r c h i t e c t s ,  p r o f e s s i o n a l  e n g i n e e r s ,  a n d  

l a n d  s u r v e y o r s  l i c e n s e d  t o  p r a c t i c e  in  A l a s k a .  T h e  B o a r d  is 

i n f o r m e d  a n d  b e l i e v e s  t h a t  t h e r e  a r e  a p p r o x i m a t e l y  3 2 0 0  

a r c h i t e c t s ,  p r o f e s s i o n a l  e n g i n e e r s ,  a n d  l a n d  s u r v e y o r s  

l i c e n s e d  t o  p r a c t i c e  in A l a s k a .  T h e  B o a r d  l a c k s  k n o w l e d g e  

o r  i n f o r m a t i o n  s u f f i c i e n t  t o  f o r m  a b e l i e f  as  t o  t h e
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1 a l l e g a t i o n s  o f  t h e  l a s t  s e n t e n c e  o f  p a r a g r a p h  5 o f  t h e

2 c o m p l a i n t ,  a n d  o n  t h a t  b a s i s  d e n i e s  t h o s e  a l l e g a t i o n s .

3

4 6. A n s w e r i n g  p a r a g r a p h  6 o f  t h e  c o m p l a i n t ,  t h e  B o a r d

5 a d m i t s  t he a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

6

7 7. A n s w e r i n g  p a r a g r a p h  7 o f  t h e  c o m p l a i n t ,  t h e  B o a r d

S a d m i t s  th e a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

9

1 0  S. A n s w e r i n g  p a r a g r a p h  8 o f  t h e  c o m p l a i n t ,  t h e  B o a r d

11 a d m i t s  the  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

1 2

1 3  9. A n s w e r i n g  p a r a g r a p h  9 o f  t h e  c o m p l a i n t ,  t h e  B o a r d

14  a d m i t s  the  a l l e g a t i o n s  o f  t h e  f i r s t  t w o  s e n t e n c e s  a n d  d e n i e s

1 5  the  r e m a i n d e r  o f  t h a t  p a r a g r a p h .

1 6

17  10. A n s w e r i n g  p a r a g r a p h  10 o f  t h e  c o m p l a i n t ,  t h e  B o a r d

1 8  a d m i t s  t h e  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

1 9

2 0  11. A n s w e r i n g  p a r a g r a p h  11 o f  t h e  c o m p l a i n t ,  t h e  B o a r d

21  a d m i t s  th e a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

2 2

2 3  12. A n s w e r i n g  p a r a g r a p h  12 o f  t h e  c o m p l a i n t ,  t h e  B o a r d

24 a d m i t s  the a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

2 5

26  13. A n s w e r i n g  p a r a g r a p h  13 o f  t h e  c o m p l a i n t ,  t h e  B o a r d

27 a d m i t s  the a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

28
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1 14. A n s w e r i n g  p a r a g r a p h  14 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

a d m i t s  t h e  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

15. A n s w e r i n g  p a r a g r a p h  15 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

a d m i t s  t h a t  t h e  a c t i v i t i e s  o f  t h e  B o a r d ' s  c e r t i f i c a t e  o f  

r e g i s t r a t i o n  h o l d e r s  a r e  w i t h i n  t h e  f l o w  o f  i n t e r s t a t e  

c o m m e r c e  and h a v e  a s u b s t a n t i a l  e f f e c t  o n  i n t e r s t a t e  

c o m m e r c e  an d  t h a t  t h e  a c t i v i t i e s  o f  t h e  B o a r d  h a v e  a 

s u b s t a n t i a l  e f f e c t  o n  i n t e r s t a t e  c o m m e r c e .  E x c e p t  as 

e x p r e s s l y  a d m i t t e d ,  t h e  B o a r d  d e n i e s  t h e  a l l e g a t i o n s  o f  t h a t  

p a r a g r a p h .

V. V I O L A T I O N  A L L E G E D

16. A n s w e r i n g  p a r a g r a p h  16 o f  t ’̂e c o m p l a i n t ,  t h e  B o a r d  

d e n i e s  t h e  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

17. A n s w e r i n g  p a r a g r a p h  17 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

d e n i e s  t h e  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

18. A n s w e r i n g  p a r a g r a p h  18 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

d e n i e s  t h e  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .

V I. E F F E C T S

19. A n s w e r i n g  p a r a g r a p h  19 o f  t h e  c o m p l a i n t ,  t h e  B o a r d  

d e n i e s  t h e  a l l e g a t i o n s  o f  t h a t  p a r a g r a p h .
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T h e  c o m p l a i n t  f a i l s  t o  s t a t e  a c l a i m  a g a i n s t  t h e  

B e a r d  u p o n  w h i c h  r e l i e f  c a n  b e  g r a n t e d .

S E C O N D  D E F E N S E

T h e  c o m p l a i n t  is b a r r e d  b y  t h e  " s t a t e  a c t i o n "  

d o c t r i n e  o f  P a r k e r  v. B r o w n , 317 U . S .  341 (19 43 ),  a n d  

s u b s e q u e n t  c a s e s .

T H I R D  D E F E N S E

T h e  c o m p l a i n t  is b a r r e d  b e c a u s e  t h e  B o a r d ,  as  a 

g o v e r n m e n t a l  a g e n c y  of  t h e  S t a t e  o f  A l a s k a ,  m a y  n o t  b e  s u e d  

u n d e r  t h e  S h e r m a n  Act.

F O U R T H  D E F E N S E

T h e  c o m p l a i n t  is b a r r e d  b y  t h e  T e n t h  A m e n d m e n t  to 

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  b y  t h e  d o c t r i n e  o f  

N a t i o n a l  L e a g u e  o f  C i t i e s  v . U s e r v , 42 6 U.S . 83 3 (197 6).

D I S P O S I T I O N

F IR S T  DEFENSE

f o l l o w s :

W H E R E F O R E ,  t h e  B o a r d  p r a y s  f o r  j u d g m e n t  as

1. T h a t  t h e  c o m p l a i n t  b e  d i s m i s s e d ;
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2. T h a t  t h e  r e l i e f  s o u g h t  b y  t h e  c o m p l a i n t  b e  

d e n i e d ;  a n d

3. T h a t  t h e  C o u r t  g r a n t  t h e  B o a r d  s u c h  r e l i e f  as 

t h e  C o u r t  s h a l l  d e e m  j u s t  a n d  p r o p e r .

R e s p e c t f u l l y  s u b m i t t e d ,

D a t e d :  N o v e m b e r  22, 1 9 8 2  __________________________________

R o b e r t  H. L o e f f l e r  
A l a n  K. P a l m e r  
M O R R I S O N  & F O E R S T E R  

- • 1 9 2 0  N  S t r e e t ,  N . W .
W a s h i n g t o n ,  D . C .  2 0 0 3 6  
(202) 8 8 7 - 1 5 0 0

O f  C o u n s e l :
B a r b a r a  A. R e e v e s  
M O R R I S O N  & F O E R S T E R  
6C1 W e s t  F i f t h  S t r e e t  
L o s  A n g e l e s ,  C a l i f o r n i a  
(213) 6 2 6 - 3 8 0 0

B y :

9 0 0 1 7

W i l s o n  L. C o n d o n  

A t t o r n e y  G e n e r a l

M a r k  E. A s h b u r n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a  
1 0 31  W e s t  F o u r t h  A v e n u e  
S u i t e  200

A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
(907) 2 7 6 - 3 5 5 0

C o u n s e l  f o r  D e f e n d a n t  
A l a s k a  B o a r d  o f  R e g i s t r a t i o n  

f o r  A r c h i t e c t s ,  E n g i n e e r s ,  
a n d  L a n d  S u r v e y o r s
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A R C H I T E C T S ' )  E N G I N E E R S  5 ~ I A N D  'S U R V

ALASKA HOARD OF REG ISTRATION  FOR

T H E  H O N O R A B L E  J A M E S  A. V O N  D E R  H E Y D T C A S E  NO.' 'A82-.423 C

D e p u t y  C l e r k R c p o r  tci

J i m  M e y e r s  

x x  C o l i c o n  C a n n o n
I da  K o m a c k

A P P E A R A N C E S : P L A I N T I F F :

D E F E N D A N T :

P R O C E E D I N G S : M I N U T E  O R D E R  F R O M  C H A M B E R S :

O r a l  a r g u m e n t  o n  d e f e n d a n t ' s  m o t i o n  t o  s t a y  p r o c e e d i n g s  is 

d e n i e d  in o r d e r  t o  e x p e d i t e  t h e  b u s i n e s s  o f  t h e  c o u r t .  S e e  L o c a l  

R u l e  5 ( c ) ( 1 ) .  D e f e n d a n t ' s  m o t i o n  t o  s t a y  p r o c e e d i n g s  ( D o c k e t  #10) 

is g r a n t e d .  A l l  p r o c e e d i n g s  i n  t h i s  c a s e  a r c  s t a y e d  u n t i l  M a y  31, 

1 9 8 3 ,  or u n t i l  s u c h  e a r l i e r  t i m e  a s  t h e  c u r r e n t  s e s s i o n  o f  t h e  

A l a s k a  L e g i s l a t u r e  e n a c t s  o r  r e j e c t s  l e g i s l a t i o n  t h a t  w o u l d  i n s u l a t e  

t h e  c o n d u c t  c h a l l e n g e d  f r o m  a n t i - t r u s t  a t t a c k .

P l a i n t i f f ' s  m o t i o n s  t o  c o m p e l  d i s c o v e r y  ( D o c k e t  #12) a n d  f o r  

s t a t u s  c o n f e r e n c e  ( D o c k e t  #13) a r e  d e n i e d  w i t h o u t  p r e j u d i c e .

cc: U. S. A t t o r n e y

M a r k  E. A s h b u r n  & 

^ . ^ L o u i s e  E. Ma

A!

D A T E D  ' F e b r u a r y  24, 1 9 8 3 I N I T I A L S :

D e p u t y  C l e r k
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N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

P e t e r  B. F r o e h l i c h  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a  
D e p a r t m e n t  o f  L a w  
P o u c h  K  - S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1  
A t t o r n e y  for D e f e n d a n t s

T e l e p h o n e :  9 0 7 - 4 6 5 - 3 6 0 0

IN T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  O F  A L A S K A  

U N I T E D  S T A T E S  OF A M E R I C A ,

P l a i n t i f f ,

v.

A L A S K A  B O A R D  O F  R E G I S T R A T I O N  
F O R  A R C H I T E C T S ,  E N G I N E E R S  
A N D  L A N D  S U R V E Y O R S ,

D e f e n d a n t s .

C i v i l  No. A 8 2 - 4 2 3  CIV.

S U B S T I T U T I O N  O F  C O U N S E L

P L E A S E  T A K E  N O T I C E  that u n d e r  G e n e r a l  R u l e  3 ( F ) ( 3 )  of 

the R u l e s  of the U.S. D i s t r i c t  C o u r t  f o r  the D i s t r i c t  o f  A l a s k a ,  

P e t e r  B. F r o e h l i c h ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  D e p a r t m e n t  of 

Law, P o u c h  K, C a p i t o l  B u i l d i n g ,  J u n e a u ,  A l a s k a ,  9 9 8 1 1 ,  p h o n e :  

(907) 4 6 5 - 3 6 0 0 ,  h e r e b y  e n t e r s  h i s  s u b s t i t u t i o n  for A l a n  K.

P a l m e r  and R o b e r t  H. L o e f f l e r  of M o r r i s o n  & F o e r s t e r  as c o u n s e l  

of r e c o r d  in the a b o v e - c a p t i o n e d  m a t t e r  on  b e h a l f  of d e f e n d a n t ,  

A l a s k a  B o a r d  of R e g i s t r a t i o n  for A r c h i t e c t s ,  E n g i n e e r s  a n d  L a n d

I I I I

-  1 -
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S u r v e y o r s .

C o p i e s  o f  all n o t i c e s ,  m o t i o n s  a n d  p l e a d i n g s  s h o u l d  be 

sent to the a d d r e s s  r e f e r e n c e d .

DATED: F e b r u a r y  18, 19 8 3  at J u n e a u ,  A l a s k a .

O R D E R

It is so ord e r e d .

D A T E D :

N O R M A N  C. G O R S U C H  
A T T O R N E Y

A s s i s t a n t  A t t o r n e y  G e n e r a l

J a m e s  A. v o n  d e r  H e y d t  
C h i e f  U.S. D i s t r i c t  J u d g e



2

3 I h e r e b y  c e r t i f y  t h a t  o n  t h i s  2 8 t h  d a y  o f  J a n u a r y

4 1 9 8 3 ,  c o p i e s  o f  (1) t h e  M o t i o n  t o  S t a y  P r o c e e d i n g s  o f

3 d e f e n d a n t  A l a s k a  B o a r d  o f  R e g i s t r a t i o n  f o r  A r c h i t e c t s ,

g P r o f e s s i o n a l  E n g i n e e r s ,  a n d  L a n d  S u r v e y o r s ,  (2) d e f e n d a n t ' s

7 M e m o r a n d u m  o f  P o i n t s  a n d  A u t h o r i t i e s  in s u p p o r t  t h e r e o f ,  a n d

8 (3) d e f e n d a n t ' s  p r o p o s e d  o r d e r  w e r e  m a i l e d ,  p o s t a g e  p r e p a i d ,

g to  c o u n s e l  o f  r e c o r d  l i s t e d  o n  t h e  a t t a c h e d  s e r v i c e  l i s t .

10 

11 

1 2

■]_ CERT IF ICA TE  OF SERV ICE

13 M O R R I S O N  & F O E R S T E R
1 9 20  N  S t r e e t ,  N. W.

14 W a s h i n g t o n ,  D.C. 2 0 0 3 6
(202) ' 8 8 7 - 1 5 0 0

15
C o u n s e l  f o r  D e f e n d a n t

16 A l a s k a  B o a r d  o f  R e g i s t r a t i o n
f o r  A r c h i t e c t s ,  E n g i n e e r s ,

1 7  a n d  L a n d  S u r v e y o r s

18

19

2 0  

2 1  

2 2

23

2 4

2 5

2 6

2 7

2 8



S E R V I C E  L I S T

W i l l i a m  F. B a x t e r  

A s s i s t a n t  A t t o r n e y  G e n e r a l  
U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  
1 0 t h  an a  P e n n s y l v a n i a  A v e n u e ,  N . W .  
W a s h i n g t o n ,  D . C .  2 0 5 3 0

E d w a r d  D. E l i a s b e r g ,  Jr.

R o o m  7 2 3 0

U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  
1 0 t h  an d  P e n n s y l v a n i a  A v e n u e ,  N . W .  
W a s h i n g t o n ,  D . C .  2 0 5 3 0

M i c h a e l  R. S p a a n  

U n i t e d  S t a t e s  A t t o r n e y  
D i s t r i c t  ^ f  A l a s k a  
C 2 5 2  F.^.^ral B u i l d i n g  
U n i t e d  S t a t e r  C o u r t h o u s e  
B o x  9
701 C  S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 1 3
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U N I T E D  a T A T E S  O F  rMN.’R I C A ,
i

P l a i n t  i f i ,

i
v .

. ALA.SEA S O A R D  O F  R E G j.STRATI0.< 

• F O R  A R C H I T E C T S ,  P R O F E S S I O N A L  
E N G I N E E R S ,  A N D  L A N D  

S U R V E Y O R S ,
D e f e n d a n t .

C i v i l  No. A 8 2 - 4 2 3  C I V

O R D E R  D E N Y I N G  D E F E N D A N T ' S  
M O T I O N  T O  S T A Y  P R O C E E D I N G S

U p o n  c o n s i d e r a t i o n  of D e f e n d a n t ' s  M o t i o n  to  s t a y  P r o c e e u i n u s  

; a n d  P l a i n t i f f ' s  M e n o r  a n u u n  In O p p o s i t i o n  t h e r e t o ,  it is O R D E R E D :  

T n a c  D e f e n d a n t ' s  M o t i o n  is D E N I  E D .

D o t e d  t n i s  ______________  u a y  o f ___________________ , 1 9 83.

J a n e s  A. v on  der H e y a t  

C h i e f  U n i t e d  S t a t e s  D i s t r i c t  J u d g e

m  O B O -183  
1-76 U O J
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1 ,  Ma r  k - I . D a v i s ,  a t t o r n e y  f o r  P l a i n t i f f  U n i  t e a  S t a t e s '

■or A i . i e r i c a ,  h e r e o y  c e r t i f y  t h a t  a c o p y  o f  t n e  a t t a c n e a  P l a i n -
i
■ t i r f ' s  M e u o r a i i u u m  I n  O p p o s i t i o n  T o  D e f e n u a n c 1 s  M o t i o n  T o  S t  \y 

P r o c e e d i n g s  : , a s  o e e n  u e r v e u  t h i s  1 4 t h  J a y  o f  F e o r u a r y ,  i y b 3  b y  

i h u i . a  u p o n  R o o e r t  H .  L o e f f  l e r  , Z s q j i r e ,  a t t o r n e y  f o r  D e f e u u a n t ,  

1 9 1 0  S t r e e t ,  J . w .  W a s h i n g t o n ,  D . C .  2 u u 3 G .

M A R K  i\. D A V I S  
A t t o r n e y ,  U n i t e d  state.;

D e p a r t m e n t  of J u s t i c e  

lOtr. a C o n s t i t u t i o n  A v e . ,  N . W .  
W a s h i n g t o n ,  D. C.  21)53U 

T e l e o n o n e : (202) 0 3 3 - 2 3 3 G
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M i c h a e l  R. S p a a n  
'J. S. A t t o r n e y
F e d e r a l  B u i l d i n g  a n d  U n i t e d  S t a t e s  C o u r t h o u s e  

R O o m  C - 2 5 2 ,  M a i l  B o x  9 
7 0 1  C S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 1 3

E d w a r d  D. E l i a s b e r g ,  J r .
M a r k  R. D a v i s  
C a r o l y n  L. D a v i s

U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  
1 0 t h  St P e n n s y l v a n i a  A v e . ,  N. W.

V J a s h i n g t on ,  D. C. 2 0 5 3 0  
T e l e p h o n e :  (202) 6 3 3 - 2 5 8 2
A t t o r n e y s  for P l a i n t i f f

D e f e n d a n t .  )

P u r s u a n t  t o  L o c a l  R u l e  5 ( C ) ( 1 )  o f  t h e  D i s t r i c t  o f  A l a s k a ,

P l a i n t i f f  U n i t e d  S t a t e s  o f  A m e r i c a  m o v e s  fo r  o r a l  a r g u m e n t  o n  

D e f e n d a n t ' s  M o t i o n  to  S t a y  P r o c e e d i n g s .  P l a i n t i f f  U n i t e d  S t a t e s  

f u r t h e r  m o v e s  for a s t a t u s  c o n f e r e n c e  p u r s u a n t  t o  L o c a l  R u l e  9(b)  of  

t h e  D i s t r i c t  o f  A l a s k a .  P l a i n t i f f  w o u l d  s u g g e s t  t h a t ,  in o r d e r  t o

U N I T E D  S T A T E S  D I S T R I C T  C O U R T  
D I S T R I C T  O F  A L A S K A

U N I T E D  S T A T E S  O F  A M E R I C A

P l a i n t i  f f , C i v i l  No. A 8 2 - 4 2 3  C I V

v P L A I N T I F F ' S  M O T I O N  F O R  O P A L  
A R G U M E N T  O N  D E F E N D A N T ' S

A L A S K A  B O A R D  O F  R E G I S T R A T I O N  
F O R  A R C H I T E C T S ,  E N G I N E E R S ,  

A N D  L A N D  S U R V E Y O R S ,

M O T I O N  T O  S T A Y  P R O C E E D I N G S  
A N D ^ P L A I N T I F F 'S M O T I O N  F O R

S T A T U S  C O N F E R E N C E

m i n i m i z e  t r a v e l  e x p e n s e  f o r  o u t - o f - s t a t e  c o u n s e l ,  t h i s  c o n f e r e n c e  b e
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h e 13 t h e  d a y  b e f o r e  or o n  t h e  d a t e  o r a l  a r g u m e n t  is c o n s i d e r e d  o n  

D e f e n d a n t ' s  M o t i o n  to S t a y  P r o c e e d i n g s  a n d  P l a i n t i f f ' s  M o t i o n  Fo r  

O r d e r  C o m p e l l i n g  D i s c o v e r y .

D a t e d :  F e b r u a r y  14, 1983

R e s p e c t f u l l y  s u b m i t t e d ,

E D W A R D  d . e l i a s b e r g , j r

C A R O L Y N  L'. D A V I S

A t t o r n e y s ,  U n i t e d  S t a t e s  
D e p a r t m e n t  of J u s t i c e  

1 0 t h  & P e n n s y l v a n i a  A v e ,  N W  
W a s h i n g t o n ,  D . C .  2 0 5 3 0  

T e l e p h o n e :  (202) 6 3 3 - 2 5 8 2
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C E R T I F I C A T E  OF  S E R V I C E

I, C a r o l y n  L. D a v i s ,  a t t o r n e y  f or  P l a i n t i f f  U n i t e d  S t a t e s  

o f  A m e r i c a ,  h e r e b y  c e r t i f y  t h a t  a c o p y  o f  t h e  a t t a c h e d  P l a i n ­

t i f f ’s M o t i o n  F o r  O r a l  A r g u m e n t  o n  D e f e n d a n t ' s  M o t i o n  to  S t a y  

P r o c e e d i n g s  a n d  P l a i n t i f f ' s  M o t i o n  f o r  a S t a t u s  C o n f e r e n c e  h a s  

b e e n  s e r v e d  t h i s  14t*n d a y  o f  F e b r u a r y ,  1 9 8 3 ,  b y  h a n d  u p o n  

R o b e r t  H. L o e f f l e r ,  E s q u i r e ,  a t t o r n e y  f o r  D e f e n d a n t ,  1 9 2 0  N  

S t r e e t ,  NW, W a s h i n g t o n ,  D . C .  2 0 0 3 6 .

L J M r t t A »c
C A R O L Y N  L ?  D A V I S  
A t t o r n e y ,  U n i t e d  S t a t e s  

D e p a r t m e n t  o f  J u s t i c e  
1 0 t h  a P e n n s y l v a n i a  A v e ., N W  

W a s h i n g t o n ,  D . C .  2 0 5 3 0  
T e l e p h o n e :  (2 02) 6 3 3 - 2 8 3 6
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M i c h a e l  R. Spa an  

U. S. A t t o r n e y
F e d e r a l  B u i l d i n g  a n d  U n i t e d  S t a t e s  C o u r t h o u s e  
R o o m  C - 2 5 2 ,  M a i l  B o x  9 

701 C S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 1 3

E d w a r d  D. E l i a s b e r g ,  Jr.

M a r k  R. D a v i s  

C a r o l y n  L . D a v i s
U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  
1 0 t h  U P e n n s y l v a n i a  A v e . ,  H. W. 

W a s h i n g t o n ,  D. C. 2 0 5 3 0  
T e l e p h o n e :  (202) 6 3 3 - 2 5 8 2
A t t o r n e y s  for P l a i n t i f f

U N I T E D  S T A T E S  D I S T R I C T  C O U R 1: 

D i S T R I C T  O F  A L A S K A

U N I T E D  S T A T E S  O F  A M E R I C A ,

P l a i n t i f f ,

v.

A L A S K A  3 0 A R D  OF R E G I S T R A T I O N  
F O R  A R C H I T E C T S ,  E N G I N E E R S ,  
A N D  L A N D  S U R V E Y O R S ,

C i v i l  N o .  A S 2 - 4 2 3  C I V .

P L A I N T I F F ’S M O T I O N  F O R  
O R D E R  C O M P  E LJi.J I N C  
D I S C O V E R Y

De f e n d a n t .

P u r s u a n t  to R u l e  3 7 ( a )  o f  t h e  F e d e r a l  R u l e s  of Civil. 

P r o c e d u r e ,  P l a i n t i f f  U n i t e d  S t a t e s  o f  A m e r i c a  m o v e s  for an 

o r d e r  c o m p e l l i n g  D e f e n d a n t  t o  a n s w e r  P l a i n t i f f ' s  I n t e r r o g­

a t o r i e s  a n d  to r e s p o n d  to P l a i n t i f f ' s  D o c u m e n t  R e q u e s t



1 ■ w i r . : i i n  1 5  J a y s  o r  t h e  h i e  o f  t h e  C o u r t ' s  o r d e r .
*1

2 .1 T h e  g r o u n d s  u p o n  «hr.ich t h i s  n o t i o n  is b a s e d  a r e  s e t  f o r t h

i|
3 i in t h e  a t t a c h e d  M e m o r a n d u m  In S u p p o r t .

if
4 ; R e s p e c t f u l l y  s u b m i t t e d ,

I

5 ' D a t e d :  F e b r u a r y  14, 193.3

II
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CAROLYN* ’IS

A t t o r n e y s ,  U n i t e d  S t a t e s  
D e p a r t m e n t  of  J u s t i c e  

lOt'n & C o n s t i t u t i o n  A v e . ,  N . W .  

W a s h i n g t o n ,  D . C .  2 0 5 3 0  
T e l e p h o n e  - ( 2 0 2 ) 6 3 3 - 2 5 8 2
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F o rm  O B D 1 8 3  
12-8-76 DOJ
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! M i c h a e l  R. S p a a n  
7.1. S. A t t o r n e y
F e d e r a l  B u i l d i n g  a n d  U n i c e d  S t a t e s  C o u r t h o u s e  

R o o m  C - 2 5 2 , M a i l  B o x  9 
7 0 1  C S t r e e t  

A n c h o r a g e ,  A l a s k a  9 9 5 1 3

4

5 

5

7

8

E d w a r d  D. E l i a s b e r g ,  Jr.
M a r k  R. D a v i s  
C a r o l y n  L. D a v i s
U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  
1 0 t h  u  P e n n s y l v a n i a  A v e . ,  N . W. 
W a s h i n g t o n ,  D. C. 2 0 5 3 0  

T e l e p h o n e :  (20 2 )  6 3 3 - 2 5 8 2  
A t t o r n e y s  f o r  P l a i n t i f f

3

10

1*1
i

U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

D I S T R I C T  O F  A L A S K A

U N I T E D  S T A T E S  O F  A M E R I C A ,  )
\

12 )
P l a i n t i f f ,  ) C i v i l  No. A 8 2 - 4 2 3  C I V

13

14

. 15 

*6

)
V .  ) M E M O R A N D U M  IN S U P P O R T  O F
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S e c t i o n  1 o f  t h e  S h e r m a n  Ac t b a s e d  o n  t h e  D e f e n d a n t ' s  a d o p t i o n  

of  a c o m p l e t e  b a n  a g a i n s t  its m e m b e r s  or l i c e n s e e s  o f f e r i n g  

c o m p e t i t i v e  b i d s .  T h e  U n i t e d  S t a t e s  a l l e g e s  t h a t  t h i s  

p r o h i b i t i o n  o n  p r i c e  c o m p e t i t i o n  r e s t r a i n s  t r a d e .

A f t e r  s e r v i c e  o f  t h e  C o m p l a i n t ,  t h e  U n i t e d  S t a t e s  w a s  

c o n t a c t e d  b y  r e p r e s e n t a t i v e s  of t h e n  A l a s k a  A t t o r n e y  G e n e r a l  

W i l l i a m  C o n d o n .  T h e  G o v e r n m e n t  w a s  i n f o r m e d  t h a t  t h e  A l a s k a  

A t t o r n e y  G e n e r a l  h a d  d e c i d e d  n o t  to d e f e n d  d e f e n d a n t  A l a s k a  

B o a r d  of  R e g i s t r a t i o n  for A r c h i t e c t s ,  E n g i n e e r s ,  a n d  L a n d  

S u r v e y o r s  ( h e r e i n a f t e r  c i t e d  as " B o a r d " ) ,  b u t  w o u l d  a u t h o r i z e  

t h e  B o a r d  to  r e t a i n  o u t s i d e  c o u n s e l .  T o  a c c o m m o d a t e  ;his 

c h a n g e  in r e p r e s e n t a t i o n ,  the  U n i t e d  S t a t e s  c o n s e n t e d  t o a 

t w e n t y  d a y  e x t e n s i o n  o f  t i m e  to a n s w e r  t h e  C o m p l a i n t .

D e f e n d a n t ' s  A n s w e r  w as f i l e d  o n  N o v e m b e r  22, 1 9 6 2  a f t e r  

n e w  c o u n s e l  w a s  r e t a i n e d .  O n  N o v e m b e r  24, 1 9 8 2  c o u n s e l  for 

P l a i n t i f f  a n d  D e f e n d a n t  me t to  d i s c u s s  w h e t h e r  t h e  c a s e  c o u l d  

b e  h a n d l e d  o n  a s t i p u l a t e d  r e c o r d  or a n  e x p e d i t e d  b a s i s  a n d  

a d v i s e d  the  C o u r t  t h e y  w o u l d  s e e k  to e x c h a n g e  s t i p u l a t i o n s  for 

t h e  p u r p o s e  o f  l i m i t i n g  the f a c t s  in d i s p u t e .  E a c h  p r o m i s e d  to 

e x c h a n g e  i i i t i a l  p r o p o s e d  s t i p u l a t i o n s  of  f a c t  b y  D e c e m b e r  17, 

1 9 8 2 .  T h e  U n i t e d  S t a t e s  f u r t h e r  i n f o r m e d  D e f e n d a n t  t h a t  it 

i n t e n d e d  to f i l e  d i s c o v e r y  r e q u e s t s  u n d e r  R u l e s  33 a n d  34 of  

t h e  F e d e r a l  R u l e s  of  C i v i l  P r o c e d u r e .

T h e  G o v e r n m e n t  s e r v e d  a D o c u m e n t  R e q u e s t  a n d  s i x t e e n  

I n t e r r o g a t o r i e s  o n  D e f e n d a n t  on  D e c e m b e r  13, 1 9 82 . A s  a g r e e d  

u p o n  b e t w e e n  c o u n s e l ,  th e  U n i t e d  S t a t e s  f i l e d  its p r o p o s e d  

S t i p u l a t i o n s  o f  F a c t  o n  D e c e m b e r  17, 1 9 8 2 .
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In r e s p o n s e ,  D e f e n d a n t  d i d  n o t  f i l e  a n y  p r o p o s e d  

s t i p u l a t i o n s  o f  fact o n  P l a i n t i f f ,  n o r  d i d  t h e  B o a r d  o f f e r  a n y  

c o m m e n t  o n  t h e  G o v e r n m e n t ' s  p r o p o s e d  s t i p u l a t i o n s .  O n  

J a n u a r y  6, 1 9 8 3 ,  h o w e v e r ,  t h e  D e f e n d a n t  c o n t a c t e d  P l a i n t i f f  to 

r e q u e s t  a n  e x t e n s i o n  o f  t i m e  t o  a n s w e r  d i s c o v e r y  w h i c h  w a s  d u e  

J a n u a r y  13. T h e  U n i t e d  S t a t e s  a g r e e d  t o  e x t e n d  t h e  t i m e  to 

a n s w e r  d i s c o v e r y  to J a n u a r y  31,, 1 9 8 3  b e c a u s e  of a c h a n g e  in 

a d m i n i s t r a t i o n  i n  the S t a t e  o f  A l a s k a  g o v e r n m e n t .

D e s p i t e  t h i s  e x t e n s i o n  a n d  s e v e r a l  c o n v e r s a t i o n s  w i t h  

c o u n s e l  a i m e d  a t  s e c u r i n g  a r e s p o n s e  to  d i s c o v e r y  as  r e q u i r e d  

u n d e r  L o c a l  R u l e  5 of t h e  D i s t r i c t  of A l a s k a ,  D e f e n d a n t  h a s  

f a i l e d  c o m p l e t e l y  to a n s w e r  or r e s p o n d  to the g o v e r n m e n t ' s  

l i m i t e d  d i s c o v e r y  r e q u e s t s .  D e f e n d a n t ' s  p o s i t i o n  is t h a t  its  

r e a s o n s  for r e f u s i n g  t o  a n s w e r  d i s c o v e r y  a r e  s e t  f o r t h  in its  

M e m o r a n d u m  o f  P o i n t s  a n d  A u t h o r i t i e s  I n  S u p p o r t  o f  D e f e n d a n t ' s  

M o t i o n  T o S t a y  P r o c e e d i n g s  ( h e r e i n a f t e r  c i t e d  as " D e f e n d a n t ' s  

M e m o r a n d u m  In S u p p o r t " ) .  S e e  A t t a c h m e n t  A, A f f i d a v i t  o f  M a r k  

R. D a v i s .

A R G U M E N T

T h e  U n i t e d  S t a t e s  o f  A m e r i c a ,  p l a i n t i f f  i n  t h i s  a c t i o n ,  

b r i n g s  t h i s  m o t i o n  t o  c o m p e l  t h e  d e f e n d a n t  t o  r e s p o n d  t o  

p l a i n t i f f ' s  i n t e r r o g a t o r i e s  a n d  r e q u e s t  f o r  d o c u m e n t s .  

P l a i n t i f f ' s  d i s c o v e r y  w a s  s e r v e d  o n  D e c e m b e r  13, 1 9 8 2 .  

D e f e n d a n t  w a s  g i v e n  a n  e x t e n s i o n  o f  t i m e  t o  r e s p o n d  a n d  is n o w  

in d e f a u l t  o n  i t s  o b l i g a t i o n  t o  r e s p o n d  o n  J a n u a r y  30, 1 9 8 3 .
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5-18

P e r m i t t i n g  f o r  t h e  d e l a y  in m a k i n g  s u c h  r e s p o n s e  w o u l d  b e  

i n e q u i t a b l e  a n d  w i l l  s e r i o u s l y  i m p a i r  t r i a l  p r e p a r a t i o n  i n  t h i s  

c a s e .  T h e  d i s c o v e r y  p l a i n t i f f  h a s  s o u g h t  f o r  t w o  m o n t h s  is 

r e l e v a n t  t o  t h e  i s s u e s  i n  t h i s  l a w s u i t .  P l a i n t i f f  s e e k s  a c c e s s  

to  t h e  m i n u t e s  o f  t h e  B o a r d  a n d  t o  d o c u m e n t s  i n  i t s  p o s s e s s i o n  

r e l a t i n g  t o  t h e  B o a r d ' s  c o m p e t i t i v e  b i d d i n g  b a n ,  i t s  

e n f o r c e m e n t  a n d  i t s  i m p a c t .  P l a i n t i f f ' s  i n t e r r o g a t o r i e s  s e e k  

D e f e n d a n t ' s  b a s i c  c o n t e n t i o n s  w i t h  r e s p e c t  t o  i t s  c o m p e t i t i v e  

b i d d i n g  b a n .

D e f e n d a n t  d o e s  n o t  e v e n  c l a i m  t h a t  i t  w o u l d  b e  b u r d e n s o m e  

f o r  it t o  r e s p o n d  t o  t h e s e  r e q u e s t s  w h i c h  i t  h a s  h a d  f o r  t w o  

m o n t h s .  S e e  D e f e n d a n t ' s  M e m o r a n d u m  I n  S u p p o r t  a t  5 - 7 .  A n d  o n  

t h e  o t h e r  h a n d ,  it w i l l  g r e a t l y  s l o w  t r i a l  p r e p a r a t i o n  i f  

p l a i n t i f f  is d e n i e d  t h e m .  A c c e s s  t o  t h e s e  d o c u m e n t s  w i l l  

e n a b l e  P l a i n t i f f  t o  n a r r o w  t h e  i s s u e s  b e t w e e n  t h e  p a r t i e s  a n d  

p r e p a r e  f o r  p r o m p t  d i s p o s i t i o n  o f  t h e  c a s e .

J.t w o u l d ,  w e  s u b m i t ,  b e  p a r t i c u l a r l y  i n e q u i t a b l e  n o t  t o  

f o r c e  D e f e n d a n t  t o  r e s p o n d  t o  d i s c o v e r y  w h e r e ,  a s  h e r e ,

P l a i n t i f f  h a s  m a d e  s u b s t a n t i a l  e f f o r t s  t o  m o v e  t h e  c a s e

f o r w a r d ,  h a s  a l r e a d y  g r a n t e d  D e f e n d a n t  t w o  e x t e n s i o n s  o f  t i m e  

a n d  w h e r e  D e f e n d a n t  h n s  a l r e a d y  f a i l e d  t o  m e e t  t w o  c o m m i t m e n t s

- t o  f u r n i s h  p r o p o s e d  s t i p u l a t i o n s  o n  D e c e m b e r  17, 1 9 8 2  a n d  t o

r e s p o n d  t o  d i s c o v e r y  o n  J a n u a r y  30, 1 9 8 3 .

R u l e  37 ( a )  o f  t h e  F e d e r a l  R u l e s  O f  C i v i l  P r o c e d u r e  is 

d e s i g n e d  to p e r m i t  c o u r t s  t o  c o m p e l  a n s w e r s  to d i s c o v e r y  w h e n  

o n e  p a r t y  h a s  f a i l e d  t o  r e s p o n d ,  f i l e d  i n c o m p l e t e  a n s w e r s ,  or

4



b e e n  e v a s i v e .  S e e  R i c k i e s ,  Ir.c. v. F r a n c e s  Q e n n e v  C o r p . , 50 8 

F. S u p p .  4 (D. M a s s .  1 S S 0 ) .  U s e  of a R u l e  37 m o t i o n  is 

p a r t i c u l a r l y  a p p r o p r i a t e  w h e r e ,  as d e f e n d a n t  c l a i m s  is t h e  c a s e  

in t h i s  m a t t e r  ( D e f e n d a n t ' s  M e m o r a n d u m  I n  S u p p o r t  a t  5), the  

" l i t i g a t i o n  is n o t  e s p e c i a l l y  c o m p l e x  as a f a c t u a l  m a t t e r . "

S e e  E a t e s  v. F i r e s t o n e  T i r e  & R u b b e r  C o . , 83 F . R . D .  535  ( D . S . C .  

1 9 7 9 ) .

R u l e  37, t h e r e f o r e ,  p r o v i d e s  a c o u r t  w i t h  a f l e x i b l e  t o o l  

for c o m p e l l i n g  d i s c o v e r y  in o r d e r  to a v o i d  u n j u s t i f i a b l e  

d e l a y s .  Th e R u l e  b e c o m e s  a p p l i c a b l e  o n c e  o n e  p a r t y  h a s  f a i l e d  

to r e s p o n d  t o  d i s c o v e r y .  Se e  B a t e s  s u p r a  at  53 9 c i t i n g  to  9 

C. W r i g h t  & A. M i l l e r ,  F e d e r a l  P r a c t i c e  an d  P r o c e d u r e  § 2 2 8 4  

(1971) ( " An y f a i l u r e  t o  d i s c l o s e ,  r e g a r d l e s s  o f  t h e  r e a s o n s  for 

it, b r i n g s  t h e  s a n c t i o n s  o f  R u l e  37 i n t o  p l a y .  . . ."). If a

d e f e n d a n t  s i m p l y  r e f u s e s  t o  a n s w e r  d i s c o v e r y ,  a p l a i n t i f f  is 

f o r c e d  to b r i n g  a m o t i o n  t o  c o m p e l  d i s c o v e r y .  S e e  M a r q u i s  v. 

C h r y s l e r  C o r p . , 5 7 7  F . 2 d  624 , 6 4 1  (9th C i r .  1 9 7 8 )  ( " [ T ] h e  

d e f e n d a n t s '  c o n d u c t  r e g a r d i n g  d i s c o v e r y  in t h i s  c a s e  h a s  

r e q u i r e d  the p l a i n t i f f  t j  t r i n g  m o t i o n s  to c o m p e l  d i s c o v e r y  

t h a t  w o u l d  o t h e r w i s e  h a v e  b e e n  u n n e c e s s a r y . " )  U n d e r  R u l e  37 a n  

u n e x p l a i n e d  or u n j u s t i f i e d  f a i l u r e  to r e s p o n d  to d i s c o v e r y  c a n  

a l s o  b e  g r o u n d s  f o r  t h e  i m p o s i t i o n  of s a n c t i o n s ,  e v e n  a b s e n t  a 

m o t i o n  to c o m p e l .  S e e  B a r k e r  v. B l e d s o e , 85 F . R . D .  545, 5 4 8  

(W.D. O k l a .  1 9 7 9 t ( " Al l  s a n c t i o n s  d e f i n e d  in R u l e  3 7 ( b )  a r e  

a v a i l a b l e  for t o t a l  f a i l u r e  to a n s w e r  i n t e r r o g a t o r i e s ,  e v e n

C,
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a b s e n t  a m o t i o n  to c o m p e l . "); a n d  S i g l i a n o  v .  M e n d o o a , o 4 2  F . 2 a  

309, 310 ( 9 t h  C i r .  1 9 8 1 )°(" D i s m i s s a l  is a p r o p e r  s a n c t i o n  u n d e r  

R u l e  3 7 ( d )  for a s e r i o u s  or t o t a l  f a i l u r e  t o  r e s p o n d  t o  

d i s c o v e r y  e v e n  w i t h o u t  a p r i o r  o r d e r . " )

In t h i s  c a s e ,  the D e f e n d a n t  h a s  t o t a l l y  f a i l e d  to r e s p o n d  

to t h e  P l a i n t i f f ' s  l i m i t e d  d i s c o v e r y  r e q u e s t s ,  d e s p i t e  t w o  

e x t e n s i o n s  of t i n e  u e s i y n e d  to a c c o m o d a t e  D e f e n d a n t .  T h e r e  a r e  

no i n d i c a t i o n s  i n  the r e c o r d  or i n f o r m a t i o n  k n o w n  to t h e  U n i t e d  

S t a t e s  w h i c h  w o u l d  i n d i c a t e  D e f e n d a n t  w a s  w a s  u n a b l e  t o  a n s w e r  

d i s c o v e r y  w i t h i n  the a l l o t t e d  t i m e .  W h i l e  a d e f e n d a n t ' s  

r e a s o n s  for n o t  c o m p l y i n g  w i t h  d i s c o v e r y  c a n  b e  r e l e v a n t ,  s e e  

H a t e s ,  s u p r a ,  n o  e x p l a n a t i o n  h a s  b e e n  g i v e n  w h i c n  w o u l d  e x c u s e  

th i s  D e f e n d a n t ’s l a c k  o f  r e g a r d  for d i s c o v e r y .  I n d e e d ,  

D e f e n d a n t  h a s  i n d i c a t e d  b y  i m p l i c a t i o n  in i t s  M e m o r a n d u m  t h a t  

it h a s  s o u g h t ,  w i t h o u t  p e r m i s s i o n  o f  t h i s  C o u r t  o r  t h e  

G o v e r n m e n t ,  to d e l a y  d i s c o v e r y  u n t i l  its M o t i o n  T o  S t a y  is 

c o n s i d e r e d .  T h e  D e f e n d a n t  q u i t e  s i m p l y  d o e s  n o t  h a v e  t h i s  

o p t i o n .  I t s  M o t i o n  T o  S t a y  P r o c e e d i n g s  is i n d e p e n d e n t  of a n d  

h a s  n o  b e a r i n g  o n  its o b l i g a t i o n  t o  r e s p o n d  to d i s c o v e r y .

D e f e n d a n t  h a s  a l s o  n o t  m a d e  a p e r s u a s i v e  c a s e  t h a t  

a n s w e r i n g  d i s c o v e r y  w o u i d  b e  b u r d e n s o m e .  In D e f e n d a n t ' s  o w n  

w o r d s  " t h i s  l i t i g a t i o n  is not e s p e c i a l l y  c o m p l e x  as a f a c t u a l  

m a t t e r . "  S e e  D e f e n d a n t ' s  M e m o r a n d u m  In S u p p o r t  a t  5.

D e f e n d a n t  h a s  i n d i c a t e d  t h a t  it c a n  a n s w e r  d i s c o v e r y  o n  15 d a y s  

n o t i c e .  Id. a t  6, n . 3 .  F u r t h e r m o r e ,  t h e  G o v e r n m e n t  h a s  

i n d i c a t e d  its w i l l i n g n e s s  to r e l i e v e  s o m e  of t h e  b u r d e n  of

Po-m 05D-183 
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1 j d i s c o v e r y  'ey p r o p o s i n g  s t i p u l a t i o n s  d e s i g n e d  t o  n a r r o w  i s s u e s

M
2 ij o f  f a c t u a l  d i s p u t e .  D e f e n d a n t ,  d e s p i t e  i t s  a g r e e m e n t  t o  d o  so, 

( S e e  L e t t e r  t o  C o u r t  o f  J a n u a r y  31, 1 9 8 3 )  h a s  f a i l e d  t o  r e s p o n d  

o r  t o  p r o p o s e  its o w n .  I f  t h e  f a c t s  c a n  L e  s i m p l y  s t a t e d ,

a n s w e r i n g  l i m i t e d  d i s c o v e r v  s h o u l d  n o t  b e  a s u b s t a n t i a l  b u r d e n
|l
;i
1 a n d  i s  c e r t a i n l y  n o t  t h e  t y p e  o f  d e b i l i t a t i n g  b u r d e n  t h a t  w o u l d  

p e r m i t  a p a r t y  t o  a v o i d  t h e  c l e a r  d i c t a t e s  o f  R u l e  3 7 .

T h e  D e f e n d a n t  i n  i t s  M e m o r a n d u m  i n  S u p p o r t  p l e a d s  t h a t  it 

is i n  a d i f f i c u l t  p o s i t i o n  s i n c e  it d o e s  n o t  w i s h  t o  b e  " i n  

v i o l a t i o n  o f  i t s  o b l i g a t i o n s  u n d e r  t h e  F e d e r a l  R u l e s .  . . ."

S e e  D e f e n d a n t ' s  M e m o r a n d u m  I n  S u p p o r t  a t  6. T h e  f a l l a c y  i n  

D e f e n d a n t ' s  p o s i t i o n  i s  t h a t  i t s  f i l i n g  a  M o t i o n  t o  S t a y  d i d  

n o t  r e l i e v e  o f  i t s  d u t y  t o  r e s p o n d  t o  d i s c o v e r y  r e q u e s t s .  A s  

d i s c u s s e d  i n  o u r  o p p o s i t i o n  t o  D e f e n d a n t ' s  M o t i o n  t o  S t a y ,  

D e f e n d a n t  h a s  n o t  r a i s e d  a n y  b a s i s  t o  a l l o w  it t o  c o n t i n u e  i t s  

i l l e g a l  c o n d u c t  b y  f u r t h e r  d e l a y i n g  t h i s  l i t i g a t i o n .  I n  a n y  

e v e n t ,  D e f e n d a n t ,  h a v i n g  n o t  e v e n  r e q u e s t e d  f r o m  t h e  C o u r t  a n  

e x t e n s i o n  o f  t i m e  t o  r e s p o n d  a n d  h a v i n g  d e m o n s t r a t e d  n o  

h a r d s h i p  o r  b u r d e n  in t h e  g o v e r n m e n t ' s  d i s c o v e r y  r e q u e s t  i t  is 

e n t i r e l y  a p p r o p r i a t e  t o  g r a n t  t h e  G o v e r n m e n t ' s  m o t i o ^  t o  c o m p e l .

N o r  is t h i c  a  s i t u a t i o n  w h e r e  t h e  G o v e r n m e n t  is n< t 

a f f e c t e d  b y  D e f e n d a n t ' s  f a i l u r e  t o  a n s w e r, . B o t h  t h e  P l a i n t i f f  

a n d  D e f e n d a n t  a g r e e  t h a t  t h e  c a s e  s h o u l d  n o t  b e  f a c t u a l l y  

c o m p l e x .  I f  a n d  w h e n  D e f e n d a n t  a n s w e r s  t h e  P l a i n t i f f ' s  

d i s c o v e r y  r e q u e s t s ,  t h e  U n i t e d  S t a t e s  b e l i e v e s  i t  w i l l  b e  a b l e  

t o  p r o m p t l y  f i l e  a m o t i o n  f or s u m m a r y  j u d g m e n t  a n d  a t  t h e
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3-i s:

c o n  far o n e  -2 i n  N o v e m b e r  1 9 82  D e f e n d a n t ' s  c o u n s e l  i n m c i t e a  that  

t h e y  c o n t e m p l a t e u  M a k i n g  a .-similar -notion. T h u s ,  if t n e  

D e f e n d a n t  a c t u a l l y  w a n t e d  t o  e x p e d i t e  t h i s  m a t t e r ,  it c o u l d  

h a v e  a n s w e r e d  d i s c o v e r y  a n d  t h e n  b o t h  s i d e s  c o u l d  h a v e  f i l e d  

c r o s s  m o t i o n s  f o r  s u m m a r y  j u d g m e n t .  T h i s  p o s s i b i l i t y  w a s  

i i s c u s s e u  b e t w e e n  c o u n s e l  f o r  b o t h  s i d e s  o n  l-iovember 24, 1 9 8 2 .

T h e  G o v e r n m e n t  i n  t h i s  a s e  h a s  a t t e m p t e d  t o  n e g o t i a t e  a 

s t i p u l a t e d  r e c o r d ;  t h e  D e f e n d a n t  h a s  f a i l e d  t o  k e e p  i t s  

c o m m i t m e n t s .  H e n c e  u n d e r  R u l e  37, t h e  G o v e r n m e n t  b e l i e v e s  it 

s h o u l d  b e  g r a n t e d  a - M o t i o n  T o  C o m p e l  D i s c o v e r y  s i n c e  D e f e n d a n t  

h a s  o f f e r e d  n o  c o g n i z a b l e  e x c u s e  f o r  i t s  t o t a l  f a i l u r e  t o  

r e s p o n d .

N o  c h a n g e  in c o u n s e l  f o r  D e f e n d a n t  j u s t i f i e s  i t s  f a i l u r e  to 

r e s p o n d  t o  d i s c o v e r y  d e s p i t e  a d e q u a t e  t i m e  t o  d o  s o .  I n d e e d ,  

t h e  G o v e r n m e n t  h a s  b e e n  c o n t i n u a l l y  s e n s i t i v e  t o  D e f e n d a n t ' s  

d e s i r e  a t  o n e  t i m e  t o  c h a n g e  c o u n s e l  in t h i s  m a t t e r  b y  g r a n t i n g  

t w o  e x t e n s i o n s  o f  t i m e .  Y e t  a f t e r  t w o  d e l a y s ,  D e f e n d a n t ' s  

p r i m a r y  c o u n s e l  r e m a i n s  t h e  s a m e  a n d  t h a t  c o u n s e l  w i t h o u t  a n y  

b a s i s  o r  c o n s e n t  f o r  i t s  a c t i o n s  d e c i d e d  u n i l a t e r a l l y  n o t  to

8



r e s u l t ,  t h e  G o v e r n m e n t  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  i n t e r  a

M o t i o n  T o  C o m p e l  D i s c o v e r y  u n d e r  R u l e  3 7 .

R e s p e c t f u l l y  s u b m i t t e d ,

D a t e d :  F e b r u a r y  14, 1 9 6 3

.'IARK R. D A V I S

A t t o r n e y s ,  U n i t e d  S t a t e s  

D e p a r t m e n t  o f  J u s t i c e  
1 0 t ‘n El P e n n s y l v a n i a  A v e . , N. W, 
W a s h i n g t o n ,  D. C. 2 0 5 3 0  

T e l e p h o n e :  ( 2 0 2 )  6 3 3 - 2 5 8 2
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M i c h a e l  R. S p a a n  
U n i t e d  S t a t e s  A t t o r n e y  
F e d e r a l  B u i l d i n g  a n d  U n i t e d  S t a t e s  

C o u r t h o u s e  

R o o m  C - 2 5 2 ,  M a i l  B o x  9 
7 C 1  C S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 1 3

E d w a r d  D. E l i a s b e r g ,  J r .
M a r k  R. D a v i s  
C a r o l y n  L. D a v i s
U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  
I C t h  a n d  P e n n s y l v a n i a  A v e . ,  N W  

W a s h i n g t o n ,  D . C .  2 0 5 3 0  
T e l e p h o n e :  (202) 6 3 3 - 2 5 8 2

A t t o r n e y s  for t h e  P l a i n t i f f

U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

D I S T R I C T  O F  A L A S K A

U N I T E D  S T A T E S  O F  A M E R I C A ,  

P l a i n t i f f ,

v.

A L A S K A  B O A R D  O F  R E G I S T R A T I O N  

F O R  A R C H I T E C T S ,  E N G I N E E R S ,  
A N D  L A N D  S U R V E Y O R S ,

C i v i l  N o .  A 8 2 - 4 2 3  C I V .

D e f e n d a n t s .

A F F I D A V I T  O F  M A R K  R. D A V I S

D i s t r i c t  o f  C o l u m b i a  )

) s s .

C i t y  o f  W a s h i n g t o n  )

M A R K  R. D A V I S ,  b e i n g  d u l y  s w o r n ,  d e p o s e s  a n d  s a y s :

1. I a m  a n  a t t o r n e y  for t h e  G o v e r n m e n t  in t h e  

a b o v e - c a p t i o n e d  a c t i o n  a n d  h a v e  b e e n  a s s i g n e d  to t h i s  m a t t e r  

s i n c e  t h e  C o m p l a i n t  w a s  f i l e d  O c t o b e r  12, 1 9 8 2 .  I m a k e  t h i s
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a i d : d a v i  t i n  s u p p o r t  o f  P l a i n t i f f ' s  M o t i o n  for a n  O r d e r  

C o m p e l l i n g  D i s c o v e r y  U n d e r  R u l e  3 7 ( a )  o f  t h e  F e d e r a l  R u l e s  o f

2. O n  F e b r u a r y  8, 1 9 6 3 ,  p u r s u a n t  t o  L o c a l  R u l e  5 o f  t h e  

D i s t r i c t  o f  A l a s k a ,  I c a l l e d  b y  t e l e p h o n e  A l a n  K. P a l m e r ,  

E s q u i r e ,  a t t o r n e y  f o r  t h e  D e f e n d a n t  i n  t h e  a b o v e - c a p t i o n e d  

n a t t e r ,  t o  a s c e r t a i n  D e f e n d a n t ' s  p o s i t i o n  w i t h  r e g a r d  t o  

a n s w e r i n g  d i s c o v e r y  b e f o r e  p r e p a r i n g  t h e  G o v e r n m e n t ' s  M o t i o n  

C o m p e l l i n g  D i s c o v e r y  U n d e r  R u l e  3 7 ( a )  o f  t h e  F e d e r a l  R u l e s  o f  

C i v i l  P r o c e d u r e .

3. M r .  P a l m e r  i n f o r m e d  m e  t h a t  t h e  D e f e n d a n t ' s  p o s i t i o n  

w i t h  r e g a r d  t o  a n s w e r i n g  P l a i n t i f f ' s  d i s c o v e r y  w a s  s e t  o u t  in 

D e f e n d a n t ’s M e m o r a n d u m  o f  P o i n t s  a n d  A u t h o r i t i e s  I n  S u p p o r t  o f  

D e f e n d a n t ' s  M o t i o n  t o  S t a y  P r o c e e d i n g s .

C i v i l  P r o c e d u r e .

S w o r n  t o  b e f o r e  m e  t h i s  1 4 t h  d a y  

o f  F e b r u a r y ,  1 9 8 3 .

N o t a r y  P u b l i c  

M y  c o m m i s s i o n  e x p i r e s  J u l y  31, 1 9 8 4 .
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I

C E R T I F I C A T E  O F S E R V I C E

I, M a r k  R. D a v i s ,  a t t o r n e y  f or P l a i n t i f f  U n i t e d  S t a t e s  

o f  A m e r i c a ,  h e r e b y  c e r t i f y  t h a t  a c o p y  o f  t h e  a t t a c h e d  P l a i n ­

t i f f ’s M o t i o n  F o r  o r d e r  C o m p e l l i n g  D i s c o v e r y  h a s  b e e n  s e r v e d  

t h i s  1 4 t h  d a y  o f  F e b r u a r y ,  1 9 8 3  b y  h a n d  u p o n  R o b e r t  11, 

L o e f f l e r ,  E s q u i r e ,  a t t o r n e y  f o r  D e f e n d a n t ,  1 9 2 0  N  Street., N . W .  

W a s h i n g t o n ,  D . C .  2 0 0 3 6

A t t o r n e y ,  U n i t e d  S t a t e s  

D e p a r t m e n t  o f  J u s t i c e  
10t"n" & C o n s t i t u t i o n  A v e . ,  N . W .

W a s h i n g t o n ,  D . C .  2 0 5 3 0  
T e l e p h o n e :  ( 2 0 2 )  6 3 3 - 2 8 3 6
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M i c h a e l  R. S p a n n  

U . S .  A t t o r n e y
F e d e r a l  B u i l d i n g  a n d  U n i t e d  S t a t e s  C o u r t h o u s e  
R o o m  C - 2 5 2 ,  M a i l  B o x  9 

7 0 1  C S t r e e t
A n c h o r a g e ,  A l a s k a  9 9 5 1 3

E d w a r d  D. E l i a s b e r g ,  Jr.
M a r k  R. D a v i s  
C a r o l y n  L. Davi>,

U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  
1 0 t h  & P e n n s y l v a n i a  A v e . ,  N . W .  
W a s h i n g t o n ,  D. C. 2 0 5 3 0  
T e l e p h o n e :  ( 2 02 ) 6 3 3 - 2 5 8 2
A t t o r n e y s  f or  P l a i n t i f f

U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  O F  A L A S K A

U N I T E D  S T A T E S  O F  A M E R I C A ,

P l a i n t i f f ,

v.

A L A S K A  B O A R D  O F  R E G I S T R A T I O N  

F O R  A R C H I T E C T S ,  E N G I N E E R S ,  
A N D  L A N D  S U R V E Y O R S ,

D e f e n d a n t .

C i v i l  No. A 8 2 - 4 2 3 - C I V  

S T I P U L A T I O N  O F  F A C T S

C o m e  now, t h e  U n i t e d  S t a t e s  of  A m e r i c a  a n d  t h e  A l a s k a  

B o a r d  o f  R e g i s t r a t i o n  for A r c h i t e c t s ,  E n g i n e e r s ,  a n d  L a n d  

S u r v e y o r s  ( " B o a r d " ) ,  a n d  f o r  the p u r p o s e  of t h i s  a c t i o n  o n l y  

a n d  w i t h o u t  a d m i t t i n g  th e  r e l e v a n c y ,  a d m i s s i b i l i t y ,  or 

m a t e r i a l i t y ,  of a n y  m a t t e r  c o n t a i n e d  h e r e i n ,  a g r e e  a n d  

s t i p u l a t e ,  b y  a n d  t h r o u g h  t h e i r  r e s p e c t i v e  u n d e r s i g n e d  c o u n s e l  

of r e c o r d ,  co t h e  a c c u r a c y  o f  the f o l l o w i n g  f a c t s :



A . J u r i s d i c t i o n  a n d  V e n u e

1. T h e  c o m p l a i n t  in  t h i s  c a s e  w a s  f i l e d  a n d  t h e s e  

p r o c e e d i n g s  w e r e  i n s t i t u t e d  u n d e r  S e c t i o n  4 of t h e  S h e r m a n  

A c t ,  as a m e n d e d  (15 U . S . C .  § 4), in o r d e r  t o  p r e v e n t  a n d  

r e s t r a i n  a n  a l l e g e d  c o n t i n u i n g  v i o l a t i o n  b y  t h e  B o a r d  of 

S e c t i o n  1 of s a i d  A c t  (15 U . S . C .  § 1).

2. T h e  B o a r d  m a i n t a i n s  i t s  p r i n c i p a l  o f f i c e  in J u n e a u ,  

A l a s k a  a n d  t r a n s a c t s  b u s i n e s s  a n d  is f o u n d  w i t h i n  t h e  D i s t r i c t  

of A l a s k a .

3. T h e  C o u r t  h a s  j u r i s d i c t i o n  o v e r  t h i s  a c t i o n  p u r s u a n t  

t o 15 U . S . C .  § 4.

4. T h e  C o u r t  h a s  j u r i s d i c t i o n  o v e r  t h e  p a r t i e s  to t h i s  

a c t i o n  a n d  v e n u e  is p r o p e r .

B . A u t h e n t i c i t y  of D o c u m e n t s

5. A t t a c h e d  to t h i s  S t i p u l a t i o n  a s  E x h i b i t  1. .ad b y  t h i s

r e f e r e n c e  i n c o r p o r a t e d  h e r e i n ,  is a t r u e  a n d  a u t h e n t i c  c o p y  of 

a p a m p h l e t  i s s u e d  b y  t h e  B o a r d  w h i c h  c o n t a i n  t h e  A l a s k a  

s t a t u t e s  o n  a r c h i t e c t s ,  e n g i n e e r s ,  a n d  l a n d  s u r v e y o r s  (AS § 

0 8 . 4 8 . 0 1 1  et s e g . ), c e n t r a l i z e d  l i c e n s i n g  (AS § 0 8 . 0 1 . 0 1 0  j^t 

seqj_) , a n d  t h e  t e r m i n a t i o n ,  c o n t u n a t i o n  a n d  r e e s t a b l i s h m e n t  of 

r e g u l a t o r y  b o a r d s  (AS S 0 8 . 0 3 . 0 1 0  et s e g .). T h i s  p a m p h l e t  

a l s o  c o n t a i n s  t h e  P r o f e s s i o n a l  a n d  V o c a t i o n a l  R e g u l a t i o n s  o f  

t h e  B o a r d  (12 A A C  3 6 . 0 1 0  jet s e g .), i n c l u d i n g  t h e  B o a r d ' s  R u l e s  

of P r o f e s s i o n a l  C o n d u c t  (12 A A C  3 6 . 2 0 0  (et s e g ♦ ) .

6. A t t a c h e d  to t h i s  S t i p u l a t i o n  a s  E x h i b i t  2, a n d  b y  t h i s

r e f e r e n c e  i n c o r p o r a t e d  h e r e i n ,  is a t r u e  a n d  a u t h e n t i c  c o p y  of



t h e  D i r e c t o r y  o f  A r c h i t e c t s ,  E n g i n e e r s  a n d  L a n d  S u r v e y o r s  of  

t h e  B o a r d  v a l i d  for t h e  p e r i o d  e n d i n g  D e c e m b e r  31, 1 9 7 7 .

C. C r e a t i o n ,  C o m p o s i t i o n  a n d  F u n c t i o n s  of  t h e  B o a r d

7. T h e  B o a r d  w a s  c r e a t e d  a n d  o r g a n i z e d  a n d  e x i s t s  u n d e r  

t h e  l a w s  o f  t h e  S t a t e  of A l a s k a  A S  § 0 8 . 4 8 . 0 1 1  _et s e g . T h a t  

s t a t u t e ,  A S  § 0 8 . 4 8 .  Oil ej: s e a ., is t h e  o n l y  a c t  o f t h e  

L e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  w h i c h  e s t a b l i s h e s  t h e  

p o w e r s  o r  d u t i e s  of t h e  B o a r d  or f r o m  w h i c h  t h e  B o a r d  

d e r i v e s  i t s  a u t h o r i t y .  T h e  B o a r d  is t h e  s o l e  p r o f e s s i o n a l  

e n g i n e e r i n g ,  a r c h i t e c t u r e ,  a n d  l a n d  s u r v e y i n g  l i c e n s i n g  

a u t h o r i t y  in t h e  S t a t e  of A l a s k a .

8. T h e  B o a r d  c o n s i s t s  e n t i r e l y  of  p r a c t i t i o n e r s .  A s  

r e q u i r e d  b y  A l a s k a  S t a t u t e  S 0 8 . 4 8 . 0 1 1 ( b ) ,  f i v e  m e m b e r s  a r e  

p r a c t i c i n g  p r o f e s s i o n a l  e n g i n e e r s ,  t h r e e  m e m b e r s  a r e  a r c h i ­

t e c t s  a n d  o n e  is a l a n d  s u r v e y o r .  E a c h  m e m b e r  of  t h e  B o a r d  

m u s t  h a v e  b e e n  a r e s i d e n t  o f A l a s k a  fo r  t h r e e  c o n s e c u t i v e  

y e a r s  p r e c e e d i n g  h i s  or h e r  a p p o i n t m e n t  a n d  m u s t  be  r e g i s t e r e d  

a n d  h a v e  a m i n i m u m  o f  f i v e  y e a r s  o f  p r o f e s s i o n a l  p r a c t i c e  in 

h i s  or h e r e  r e s p e c t i v e  f i e l d  ( A l a s k a  S t a t u t e  S 0 8 . 9 8 . 0 3 1 ) .

A l l  B o a r d  m e m b e r s  m a y ,  a n d  do, m a i n t a i n  t h e i r  p r i v a t e  

p r a c t i c e s  w h i l e  s e r v i n g  o n  t h e  B o a r d .

9. O n e  f u n c t i o n  of t h e  B o a r d  is t h e  a d m i n i s t r a t i o n  of 

w r i t t e n  e x a m i n a t i o n s  an d  s u p e r v i s i o n  o f  t h e  q u a l i f i c a t i o n ,  

c e r t i f i c a t i o n  a n d  r e g i s t r a t i o n  of p r o f e s s i o n a l  e n g i n e e r s ,  

a r c h i t e c t s ,  a n d  l a n d  s u r v e y o r s  l o c a t e d  in A l a s k a  a n d  o t h e r  

s t a t e s  o f p r a c t i c e  w i t h i n  t h e  S t a t e  o f  A l a s k a .  U p o n  p a y m e n t



o f  a f e e ,  t h e  B o a r d  a n n u a l l y  i s s u e s  c e r t i f i c a t e s  of r e g i s t r a ­

t i o n  to  a l l  p r o p e r l y  c e r t i f i e d  o r  r e g i s t e r e d  p r o f e s s i o a l  

e n g i n e e r s ,  a r c h i t e c t s  a n d  l a n d  s u r v e y o r s .  R e v e n u e s  f r o m  

t h i s  f e e  m a y  b e  u s e d  o n l y  t o  c o v e r  t h e  e x p e n s e s  o f t h e  B o a r d .  

C u r r e n t l y ,  t h e r e  a r e  a p p r o x i m a t e l y  3 2 0 0  p r o f e s s i o n a l  

e n g i n e e r s ,  a r c h i t e c t s ,  a n d  l a n d  s u r v e y o r s  h o l d i n g  B o a r d  

c e r t i f i c a t e s  of r e g i s t r a t i o n  t o  p r a c t i c  p r o f e s s i o n a l  

e n g i n e e r i n g ,  a r c h i t e c t s ,  an d  l a n d  s u r v e y o r s  h o l d i n g  B o a r d  

c e r t i f i c a t e s  of r e g i s t r a t i o n  t o  p r a c t i c e  p r o f e s s i o n a l  

e n g i n e e r i n g ,  a r c h i t e c t u r e ,  or l a n d  s u r v e y i n g  in A l a s k a .

M o r e  t h e n  o n e - h a l f  o f t h e s e  c e r t i f i c a t e  o f  r e g i s t r a t i o n  

h o l d e r s  a r e  r e s i d e n t s  of s t a t e s  o t h e r  t h a n  A l a s k a .

10. I t  is u n l a w f u l  i n  A l a s k a  f o r  i n d i v i d u a l s  t o  r e p r e s e n t  

t h a t  t h e y  a r e  p r o f e s i o n a l  e n g i n e e r s ,  a r c h i t e c t s ,  or l a n d  

s u r v e y o r s  u n l e s s  t h e y  h a v e  b e e n  p r o p e r l y  c e r t i f i e d  b y  a n d  

r e g i s t e r e d  w i t h  t h e  B o a r d ,  a n d  h o l d  a B o a r d  c e r t i f i c a t e  of 

r e g i s t r a t i o n  to  p r a c t i c e  p r o f e s s i o n a l  e n g i n e e r i n g ,  a r c h i t e c ­

t u r e ,  or l a n d  s u r v e y i n g .  T h e  B o a r d  w i l l  n o t  g r a n t  a t e m p o r a r y  

r e g i s t r a t i o n  u n d e r  a n y  c i r c u m s t a n c e s .  N o r  w i l l  t h e  B o a r d  

r e c o g n i z e  or g r a n t  p r o f e s s i o n a l  r e g . s t r a t i o n  b y  e m i n e n c e .

11. A n o t h e r  f u n c t i o n  of t h e  B o a r d  is t o  r e g u l a t e  c e r t a i n  

a s p e c t s  o f  t h e  p r a c t i c e  o f  p r o f e s s i o n a l  e n g i n e e r i n g ,  a r c h i t e c ­

t u r e ,  a n d  l a n d  s u r v e y i n g  in t h e  S t a t e  of A l a s k a  r e l a t i n g  to, 

a m o n g  o t h e r  t h i n g s ,  m i s c o n d u c t  by i t s  r e g i s t r a n t s .  I n



p r o m u l g a t i n g  in a d o p t i n g  the r e g u l a t i o n s  c h a l l e n g e d  b y^ t he  

p l a i n t i f f  h er ei n  the Board act ed  p u r s u a n t  to its u n d e r s t a n d i n g  

of its dutie s as set fo rt h in AS § 08 .48. 1 01  and 0 8. 48 .111.

12. Boar d rules are d i s t r i b u t e d  to all c e r t i f i c a t e  of 

r e g i s t r a t i o n  holders. B o a r d  rules are b i n d i n g  on e v e r y  

c e r t i f i c a t e  of r e g i s t r a t i o n  holder.

D . T r a d e  and C ommer ce

13. Most Board c e r t i f i c a t e  of r e g i s t r a t i o n  h o l d e r s  

are e n g a g e d  in the p r a c t i c e  of p r o f e s s i o n a l  e n g i n e e r i n g  

a r c h i t e c t u r e  or land s u r v e y i n g  and render su ch  s e r v i c e s  to 

indi viduals , c o r p o ra ti o ns ,  g o v e r n m e n t a l  e n t i t i e s  and other 

b u s i n e s s  entiti es  locate d in A l as ka  and other sta te s for a 

fee or salary. The p r o f e s s i o n a l  eng i ne e ri ng ,  a r ch i t e c t u r a l ,  

and land survey in g s e r vi c es  p r o v i d e d  by Bo ar d c e r t i f i c a t e

or r e g i s t r a t i o n  h o ld er s  i n v o lv e  and affect i n di vidu al s,  

c o r po ra t io n s,  g o v e r n m e n t a l  e n t i t i e s  and other bu s i ne s s 

e n t i t i e s  located in A l a s k a  and other states. Bo ard 

c e r t i f i c a t e  of r e g i s t r a t i o n  h o l d e r s  des ig n and  s u p e r v i s e  the 

c o n s t r u c t i o n  of build in gs , roads, bridges, dams,- i n d u s t r i a l  

p l a n t s  and other s t r u c t u r e s  locate d t h r o u g h t o u t  the U n it e d 

States . Many Board c e r t i f i c a t e  of r e g i s t r a t i o n  h o l d e r s  

l o c at ed  o u ts i de  the State of A la sk a  p e r f o r m  p r o f e s s i o n a l  

e n g i n e e r i n g  and a r c h i t e c t u r a l  s er vi ces w i t h i n  Alaska.

14. In the c o u rs e of re nd e r i n g  p r o f e s s i o n a l  e n g in e er in g , 

a r c h i t e c t u r a l ,  and land su r ve yi n g services, B oa r d c e r t i f i c a t e  

of r e g i s t r a t i o n  h o l de r s o ft en  travel fr om  the state of their 

p r i n c i p a l  p l a c e  of b u s i n e s s  to other states and  mak e



s u b s t a n t i a l  use of i n t e r s t a t e  na il  and w i r e  s e r v i c e s  in the 

t r a n s p o r t  of c on t ra c t s /  plans, reports, pl ats, d r a w i n g s  and 

ot her c o m m u n i c a t i o n s  t h r o u g h o u t  the U n i t e d  States.

15. The a c t i v i t i e s  of Board and B o a r d  c e r t i f i c a t e  of 

r e g i s t r a t i o n  h o l d e r s  a f f e c t  and a r e  w i t h i n  the fl ow  of 

i n t e r s t a t e  commerce .

E . Ru le  36.230(b)

16. Th e  Bo a rd  has a d o p t e d  and p r o m u l g a t e d  Ru le  36.230(b) 

of Ti tl e 12 of the A l a s k a  A d m i n i s t r a t i v e  Co d e  ("Rule

36. 2 3 0 ( b )’ ).

17. Ru l e 36 .230(b) p ro v id es :

E ac h  a r c h i t e c t ,  e n gi ne er  or land 
s u r v e y o r  sh a ll  seek p r o f e s s i o n a l  e m p l o y­
ment on the bas is  of q u a l i f i c a t i o n s  and 
c o m p e t e n c e  for proper a c c o m p l i s h e m e n t  of 
the work. He may not k n o w i n g l y  so lic it 
or s u bm it  p r o p o s a l s  for p r o f e s s i o n a l  
s e r v i c e s  on the b a si s  of c o m p e t i t i v e  
b i d d i n g .

F . L e g i s l a t i v e  A u t h o r i t y  For Ru l e  36.230(b)

18. T he  Bo ar d a d o p t e d  and p r o m u l g a t e d  R u l e  36.230(b) 

p u r s u a n t  to A l a s k a  S t a t u t e s  §§ 08. 4 8 . 1 0 1  and 08.48. 111.

19. A l a s k a  S t a t u t e  § 08 . 4 3 . 1 0 1 ( a ) ( 5 ) ,  the p e r t i ne n t

p o r t i o n  of the f i r st  of t h es e  statutes, pr ov i de s:

The b o ar d ma y  adopt r e g u l a t i o n s  to 
c a r r y  out the p u r p o s e  of this cha pter, 
i n c l u d i n g  but not li mited to p u b l i s h i n g  
a c o d e  of e t h i c s  or p r o f e s s i o n a l  
c o n d u c t  for those p e r s o n s  r e g u l a t e d  by 
this chapter, including c o r p o r a t i o n s  
under sec 241 of this Chapter.



20. A l a s k a  S t a t u t e  § 0 8 . 4 8 . 1 1 1 ,  t h e  s e c o n d  o f  t h e s e

st atutes, pr o vi d es :

The b oa r d m a y  suspend, r efus e to renew, 
or re vo ke  the c e r t i f i c a t e  of or r e p r i­
mand a r e g i s t r a n t  or c o r p o r a t i o n  wh o  is 
found g u i lt y of (1 ) fr aud or d e ce it  in 
o b t a i n i n g  a c e r t if i ca te ;  (2 ) gr oss 
negl i ge nc e , in c om pe t en c e,  or m i s c o n d u c t  
in t he  p r a c t i c e  of a r c h i t e c t u r e ,  e n g i­
neerin g,  or land su rv ey in g ; or (3) a 
v i o l a t i o n  of this chapter, a r e g u l a t i o n  
a d o p t e d  under it, or the c od e  of e th i cs  
or p r o f e s s i o n a l  c o nd u ct  as a d o p t e d  by 
the board. T he code of e t h i c s  or 
p r o f e s s i o n a l  cond u ct  shall be made 
k no wn  in w r i t i n g  to ev e ry  r e g i s t r a n t  
and a p p l i c a n t  for r e g i s t r a t i o n  under 
this chapter, and sha ll be p u b l i s h e d  
with the rost er  p r o v i d e d  for in AS 
08.48.081. T h i s  p u b l i c a t i o n  c o n s t i­
tutes due n o t i c e  to all re gi s tr an ts.
The b o a r d  m a y  revise and a m en d  its code 
and, upon d o in g so, shall i m m e d i a t e l y  
n o t i f y  each re g is t r a n t  in w r i t i n g  of 
the r e v i s i o n s  or ame nd me nts. The board 
may, upon p e t i t i o n  of the r e g i s t r a n t  or 
c or p or a t i o n ,  reissue a c e r t i f i c a t e  if a 
m a j o r i t y  of the m e m b e r s  of the bo ard 
vote in favor of the reis suance.

21. A l a s k a  S t a t u t e s  §§ 08.48.1 0 1 (a)(5) and 08 . 48 .1 1 1 

a r e  the sole a u t h o r i t y  upon w hi ch  the B o a r d  relies to have 

a d o p t e d  or p r o m u l g a t e d  R u l e  36.230(b) or a co de  of e t hi c s or 

p r o f e s s i o n a l  cond uct.

22. Exce pt  for Rule 36.230(b) , it w o u l d  not be a 

v i o l a t i o n  of any S t a t e  of A l a s k a  law, sta tute, order, 

l e g i s l a t i v e  or e x e c u t i v e  re so lution, or le g is la ture, e x e c u t i v e  

or a d m i n i s t r a t i v e  rule, r e g u l a t i o n  or p o l i c y  for a p u r c h a s e r  

of a rc h it ec tural, e n g i n e e r i n g  or land s u r v e y i n g  s e r v ic es  to 

seek c o m p e t i t i v e  bid or for an ar chitect, p r o f e s s i o n a l  

e n g in ee r  or land s u r ve y or  to p r o v i d e  such bids.



23. In either 1968 or 1969, the Board  first a d o p t e d  the 

b a n  on c o m p e t i t i v e  bidding. At that time, the B oa rd  d e c i d e d  

to adopt a code of e t h ic s  w h i c h  was d e r i v e d  by c o m b i n i n g  the 

t h e n  e x i s t i n g  co de s of e t h i c s  of the A m e r i c a n  S o c i e t y  of Civil 

E n g i n e e r s  ("ASCE") and the A m e r i c a n  I n s t i t u t e  of A r c h i t e c t s  

("AIA"), b o t h  of w h i c h  c o n t a i n e d  c o m p e t i t i v e  b i d d i n g  bans.

This, c o m p e t i t i v e  b i d d i n g  ban, c u rr e nt  R u l e  36.230( b) , was 

r e p r o m u l g a t e d  w i t h o u t  c h a n g e  by the B oa rd on May 23, 1974 and 

S e p t e m b e r  30, 1978. Both the ASCE and the A I A  e l i m i n a t e d  

t h e i r  c o m p e t i t i v e  b i d d i n g  b a n s  in 1972 p u r s u a n t  to consent 

d e c r e e s  s e t t li ng  a n t i t r u s t  civil a c t i on s  b r o u g h t  ag ai ns t  them 

by the U n i t e d  States.

24. T h e r e  was no m e n t i o n  made of or c o n s i d e r a t i o n  gi ven 

to the c o m p e t i t i v e  b i dd i ng  b an at p u b li c  h e a r i n g s  held in 1978 

a b o u t  the Bo ar d's r e gu l a t i o n s ,  in cl uding the B o a r d 's  code of 

e t h i c s .

25. T h e r e  was no m e n t i o n  made of or c o n s i d e r a t i o n  g iv en  

to the c o m p e t i t i v e  b i d di ng  ban  durin g the A l a s k a  state 

l e g i s l a t u r e  sunset r e v ie w  of the Bo ar d held in 1980.

26. In 1980, t h e  O f f i c e  of the A l a s k a  A t t o r n e y  G e n e ra l  

r e c o m m e n d e d  to the Bo ard that  they repeal Ru le  36.230(b). The 

B o a r d  at its D e c e m b e r  1980 m e et i ng  r ejected  this r e c o m m e n d a­

tio n  by a 4-3 vote.

G . H i s t o r y  of t h e  R u l e



  — — ■ _   _ — ■

27. In May 1982, the O f f i c e  of the A l a s k a  A t t o r n e y  

G e n e r a l  r e c o m m e n d e d  to the Bo a rd  that th ey  repeal Ru l e 

36 .230(b ) on an e m e r g e n c y  basis. The m e m b e r s  of the B o ar d  

u n a n i m o u s l y  reje ct e d this r e c o m m e n d a t i o n  at their May 1-7,

1 98 2  meeting. A t r u e  and a c c u r a t e  co py  of the M ay 13, 1982 

l e t t e r  of A s s i s t a n t  A l a s k a  A t t o r n e y  G e n e r a l  Pe ter B. F r o e h l i c h  

r e c o u n t i n g  these e v e n t s  is a t t a c h e d  as E x h i b i t  3 and bv this 

r e f e r e n c e  i n c o r p o r a t e d  her ei n.

28. The Board c o n d u c t e d  a p u bl ic  h e a r i n g  on J u n e  10,

1982, c on ce r n i n g  the repeal of Rul e 36.23 0 (b ) . A true and 

a c c u r a t e  t r a n s c r i p t  of that h e a ri ng  is a t t a c h e d  to this 

S t i p u l a t i o n  as E x h i b i t  4 and by this r e f e r e n c e  i n c o r p o r a t e d  

h e r e i n .

29. At the J u n e  10, 1982 hearing, the c o n s e n s u s  of the 

p r o v i d e r s  was that R u l e  3 6 . 2 3 0  (b) should be retained. The 

f o l l o w i n g  Board c e r t i f i c a t e  of r e g i s t r a t i o n  h o l d e rs  spoke 

a g a i n s t  and urged the r e j e c t i o n  of the p r o p o s e d  repeal of the 

c o m p e t i t i v e  bidding ban: (1) Jan Hansen, P.E., (2) Don Dent, 

P.E., (3) R o n  Mi tc hell, P. L. S .,  (5) C h a r l e s  Torkko, P.E , 

r e p r e s e n t i n g  the C o n s u l t i n g  E n g in e er  C o u n c i l  of Al ask a, (7)

R o y  Pera t r ov ic h , P.E., (7) R i c h a r d  Treoger, R.L.S., (8 ) Ken 

Cannon, architect, r e p r e s e n t i n g  the A l a s k a  Ch ap te r of the 

A m e r i c a n  I n s t i t u t e  of Ar c hi t e c t s ,  (9) Da ni el Do u gh e rt y,  P.E., 

(10) H e r m a n  Kaiser, R.L.S., (11) Ga r y Bock, P.E., (12) N e l s o n  

F ra nk lin, P.E., r e p r e s e n t i n g  the A n c h o r a g e  Ch ap te r  of the



A l a s k a  S o c i e t y  of P r o f e s s i o n a l  E n gi n e e r s ,  (14) G e o r g e  

S c h w a a e t i e r ,  P.E. and P.L.S., (15) Mr. Partch, archi tect, and 

(16) Dale Nelson, r e p r e s e n t i n g  the A n c h o r a g e  B r an c h of the 

A m e r i c a n  S o c i e t y  of Civil En gi n ee rs .

30. O n  A u g u s t  5, 1982 the Bo ard hel d a n o t h e r  h e a r i n g  

c o n c e r n i n g  the repeal of th is  c o m p e t i t i v e  b i d d i n g  ban. A true 

and a c c u r a t e  c o p y  of the t r a n s c r i p t  of this h e ar i ng  and 

w r i t t e n  c o m m e n t s  received in re s po n se  to the J u l y  2, 1982 

p u b l i c  n otic e of this he aring is a t t a c h e d  to this S t i p u l a t i o n  

as E x h i b i t  5 and by this r e f e r e n c e  i n c o r p o r a t e d  herein.

31. At the A u g u s t  5, 1982 hearing, the c o n s e n s u s  of 

p r o v i d e r s  was ag ain that R u l e  36.230(b) s h ou l d be retained.

Tne fo ll o wi ng  B oa rd  c e r t i f i c a t e  of r e g i s t r a t i o n  h o l de rs  spoke  

a g a i n s t  and u rg ed  the r e je c ti on  of the p r o p o s e d  repe al of the 

c o m p e t i t i v e  bid d in g  ban: (1) Don Dent, P.E., (2) C h a r l e s

To rk ko , P.E., r e p r e s e n t i n g  the C o n s u l t i n g  E n g i n e e r s  C o u n c i l  of 

A la sk a , (3) V e r n o n  Ackin, P.E., (4) Jo h n Burd ick, P.E., (5) 

R u p e r t  Tart, r e p r e s e n t i n g  the A m e r i c a n  S o c i e t y  of Civil 

E n g i n e e r s ,  (6) N e ls on  M. Fr an klin, r e p r e s e n t i n g  the A n c h o r a g e  

C h a p t e r  of the A l a s k a  S o ci et y  of P r o f e s s i o n a l  E ngineers , (7) 

D o u g  Ackley, A r c h i t e c t ,  (8 ) R o b e r t  Minch, Ar c hi t ec t , (9) 

W i l l i a m  P. Hamm, r e p r e s e n t i n g  the A l a s k a  C h a pt er  of 

P r o f e s s i o n a l  E n g i n e e r s  in P r i v a t e  Pr actice, and (3.0) H a r l ey  

H ig h to we r , r e p r e s e n t i n g  the A l a s k a  Chapt er  of the A m e r i c a n  

I n s t i t u t e  of A rc h it e c t s .

32. On  S e p t e m b e r  9-1G, 1982, the Board, c o n t r a r y  to the 

a d v i c e  of the O f f i c e  of the A l as ka  A t t o r n e y  General, voted 

u n a n i m o u s l y  to retain Rule 36.230(b).



33. In r e t a i n i n g  and e n f o r c i n g  thi s rule, the B o a r d  has 

the su pp or t  of the v a r io us  e n g i n e e r i n g  a s s o c i a t i o n s  and 

s o c i e t i e s  in Alaska.

H . I m p a c t  a n d  E n f o r c e m e n t  o f  t h e  R u l e

34. No p e r s o n  c a n  p r a c t i c e  a r c h i t e c t u r e ,  e n g i n e e r i n g  or 

land s u r v e y i n g  in A l a s k a  u n l e s s  r e g i s t e r e d  or c e r t i f i e d  by the 

B oa rd  (Alaska S t a t u t e  § 08.4 8. 28 1).

35. Th e Board c a n  revoke, s u s p e n d  or ref us e to r e n e w  the 

r e g i s t r a t i o n  of an ar c hi t e c t ,  p r o f e s s i o n a l  e n g i ne e r or land 

s u r ve yo r  if that p e r s o n  is f o u n d  g u i l t y  of v i o l a t i n g  the 

B o a r d ' s  code of et hics, i n c l u d in y  the c o m p e t i t i v e  b i d d i n g  

ban. (Alaska S t a t u t e  § 08.48.111)

36. The Board h as  ca us ed its R u l e s  of P r o f e s s i o n a l  

C o n d u c t  to be  made known in w r i t i n g  to e v e r y  r e g i s t r a n t  and 

a pp l ic an t  for r e g i s t r a t i o n  and has c a u s e d  t h em  to be p u b l i s h e d  

with the r o st er  of r e gi st r a n t s ,  w h i c h  the E o a r d  p u b l i s h e s  

annually, m a i l s  to r e g i s t r a n t s  and state, borough,, and city 

officials, a nd  d i s t r i b u t e s  or sells to the public..

37. The Boards' p o s i t i o n  is that f a i l u r e  to c o m p l y  with 

the te rms of the C o d e  of Ethics, i n c l u d i n g  R u l e  36.230(b),  

migt : su bj ec t the p r o f e s s i o n a l  e n ginee r,  architect , or land 

sur ve y or  to d i s c i p l i n a r y  action.

38. The Board h a s  c o n t i n u a l l y  and a c t i v e l y  e n f o r c e d  R u l e  

36.230(b) and plans to c o n t i n u e  e n f o r c e m e n t  of the Rule.

39. B o a r d  c e r t i f i c a t e  of r e g i s t r a t i o n  h o l d e r s  c o m p e t e  

with each o th e r in the o f f e r i n g  of a r c h i t e c t u r a l ,  e n g i n e e r i n g  

and land s u r v e y i n g  ser vices. P r e s e n t  and past  Board m e m b e r s



are c o m p e t i t o r s  a m o n g  t h e m s e l v e s  in the p r o v i d i n g  of 

a ; c h i t e c t u r a l , p r o f e s s i o n a l  e n g i n e e r i n g  and land s u r v e y i n g ,  

s er v ic es , and they c o m p e t e  w i t h  the other Board c e r t i c a t e  

of r e g i s t r a t i o n  h o l d e r s  in p r o v i d i n g  tho se  services.

40. H o st  Bo ard c e r t i f i c a t e  of r e g i s t r a t i o n  h o l d e r s  have 

a b i d e d  by R u l e  36. 23 0(b)..

41. In F e b r u a r y  or March, 1982, the C i t y  of S i t k a  p ut  out 

a r e q u e s t  for bids for p r o f e s s i o n a l  s e r v i c e s  on an a d d i t i o n  to 

the cit y lib r a ry  w h i c h  w o u l d  be built w i t h  stat e money.

42. A b o u t  a w e e k  and a half after the r e q u e s t s  w e r e  sent 

out, the Board, at the b e h e s t  of se ve ra l p r a c t i t i o n e r s ,  

c o n t a c t e d  S i t k a  by c o n f e r e n c e  t e l e p h o n e  ca ll  and i n f o r m e d  the 

Ci t y Ad m in is t ra t or ,  F er m in  "Rocky" G u i t i e r r e z ,  that Sitka 

w o u l d  be m a ki n g a r c h i t e c t s  and e n g i n e e r s  "outlaws" by as ki ng 

t he m  to bid on the project . Board m e m b e r s  p a r t i c i p a t i n g  in 

the c o n f e r e n c e  call also to l d  G u i t i e r r e z  that they wo ul d  

n o t i f y  ce r ti f i c a t e  of r e g i s t r a t i o n  h o l d e r s  that p a r t i c i p a t i o n  

in the li brary add it i on  p r o j e c t  or any ot her Si t ka  p r o j e c t s  

w o u l d  be in v i o l a t i o n  of the B o a r d ' s  rule.

43. A bo u t the same time as the Board c o n f e r e n c e  t e l e p h o n e  

call, C h a ri .s  E. To rKko, p r e s i d e n t  of the C o n s u l t i n g  E n g i n e e r s  

C o u n c i l  of A laska ("CECA"), on beha lf of that o r g a n i z a t i o n  

w r o t e  Mr. G u i t i e r r e z  on F e b r u a r y  8 , 1982 r e q u e s t i n g  r e c o n s i d­

er a t i o n  of p r i c i n g  p r o c e d u r e s  used by S i t k a  for the p r o c u r e­

ment  of p r o f e s s i o n a l  e n g i n e e r i n g  s e r v ic e s for a w at er r e s ou r ce  

study. A true and a c c u r a t e  copy  of Mr. T o r k k o ' s  F e b r u a r y  8 , 

1982 letter is a t t ac h ed  as Exh ib i t 6 and by this r e f e r e nc e 

i n c o r p o r a t e d  herein.



44. On F e b r u a r y  18, 1982, Mr. G u i t i e r r e z  w r ot e a reply 

to Mr. T o r k k o ' s  F e b r u a r y  8 , 1982 letter. In his reply,

Mr. G u i t i e r r e z  a s s u r e d  Mr. T o r k k o  that "fee al one is not 

the d e t e r m i n i n g  f a ct or  in our p r o c u r e m e n t  of e n g i n e e r i n g  

s e r v i c e s . "  A true and a c c u r a t e  copy of Mr. G u i t i e r r e z ' s  

F e b r u a r y  18, 1982 l e t t e r  is a t t a c h e d  as E x h i b i t  7 and by this 

r e f e r e n c e  i n c o r p o r a t e d  herein.

45. In O c t ob e r,  1982, B oa r d member W a l l a c e  W e l l e n s t e i n  

p h o n e d  the A n c h o r a g e  P u b l i c  S chool Bo a rd  and i n f o rm e d the m 

tha t a p r o p o s a l  that B o a r d  c e r t i f i c a t e  of r e g i s t r a t i o n  holde rs  

s u b m i t  price b i d s  on d e s i g n a t e d  d e si gn  p r o j e c t s  woul d vio la t e 

the E n g i n e e r i n g  B o a r d ' s  ban on c o m p e t i t i v e  bidding.

46. S h o r t l y  t h ereaf te r,  H a r l e y  Highto we r , p r e s id e nt  of 

the A l a s k a  C h a p t e r  of t i e  A m e r i c a n  I n s t i t u t e  of A r c h i t e c t s  

("AIA"), made an a p p e a r a n c e  b ef o re  the Sc ho ol  Board on behalf 

of the AIA a nd  i n d i c a te d  that the p r o p o s e d  r e g u l a t i o n  of the 

B o a r d  vi o la t e d  the E n g i n e e r i n g  Board ban on c o m p e t i t i v e  

b i d d i n g .  A c o p y  of the t r an s cr i pt  of the a p p e a r a n c e  and a 

s u b m i s s i o n  m a d e  at th at  time are at ta ch e d are E x h i b i t s  8 and 9 

r e s p e c t i v e l y  and by thi s re f er e nc e  i n c o r p o r a t e d  nerein.

47. P r a c t i t i o n e r s  ha ve  on oc c as i on  used the e x i s t e n c e  of 

R u l e  36.230(b) to d i s c o u r a g e  the s o l i c i t a t i o n  of c o m p e t i t i v e  

b id s  for projects .

48. C e r t i f i c a t e  of r e g i s t r a t i o n  holders, pr a ct i t i o n e r s ,  

and a r c h i t e c t u r a l ,  p r o f e s s i o n a l  en g in e e r i n g  and land su r ve y in g 

s o c i e t i e s  ha v e e n c o u r a g e d  and su pp o rt ed  the a d o p t i o n  and 

r e t e n t i o n  of R u l e  36.23 0( b) .



49. A b s e n t  an order of Court, the B o a r d  will not repe a l 

R u l e  3 6 . 2 3 0 ( b ) .

I . C o n s e q u e n c e s  of ':he Rule

50. T h e r e  w o ul d  be a s u b s t a n t i a l  i n c r e a s e  in the a m o un t  

of c o m p e t i t i v e  b i d d i n g  tak in g p l a c e  in A l a s k a  if R u le  

36.2 30(b) were e l im i na te d .

51. Th is  s u b s t a n t i a l  i n c r e a s e  in the amo unt of 

c o m p e t i t i v e  b i d d i n g  t a k i n g  p l a c e  in A l a s k a  w ou ld  a ll o w 

c u s t o m e r s  to u t i li z e and c o mp ar e  prices , p r i c e  bids and 

p r o p o s e d  d e s i g n s  much m o r e  r e a d i l y  and e f f e c t i v e l y  when 

s e l e c t i n g  e n g i n e e r i n g  s e r v i c e s  than is p r e s e n t l y  the case 

under Rule 36.230(b)..

52. Ru le 36.230(b) in cr eases the co st  to p u r c h a s e r s  of 

g a t h e r i n g  price, q u a l i t y  and d e s i g n  i n f o r m a t i o n  and d a m p e n s  

price, q u a l i t y  and d e s i g n  c o mp e ti ti on .

53. Most s ta t es  no longer ha v e  ba n s  on c o m p e t i t i v e  

bidding. T h er e  is no da t a  i n di c a t i n g  th a t these stat es have 

e x p e r i e n c e d  i nc r ea se s  in fraud and har m to the p u b l i c  h e a lt h 

and safety.

J . O t he r  A c t i v i t i e s  of the Boar d

54. T he  Bo ar d has a d o p t e d  l i c e n s i n g  r equir em en ts, in 

part, to insure the p r o f e s s i o n a l  c o m p e t e n c e  of all licensees.

55. The B o a r d  has a d op t ed  li ce n si ng  r e q u i r e m e n t s  and 

e x a m i n a t i o n  s t a n d a r d s  to insure that all li ce n s e e s  have 

a d e q u a t e  k n o w l e d g e  of wha t c o n s t r u c t i o n ,  d e s ig n  and other 

a r c h i t e c t u a l  and p r o f e s s i o n a l  e n g i n e e r i n g  p r o b l e m s  can ar i se  

from A l a s k a ' s  col d climate.



56. T h e  Boa rd  has a d o p t e d  e t h i ca l  and l i c e n s i n g  

r e q u i r e m e n t s  other than R u l e  36.230(b) to p r e v e n t  fraud in the 

o f f e r i n g  of p r o f e s s i o n a l  services.

57. The Board ho lds p u b l i c  h e a r i n g s  and s o l i c i t s  input of 

c e r t i f i c a t e  of r e g i s t r a t i o n  h o l d e r s  b e f o r e  c h a n gi n g or 

a d o p t i n g  any rule.

58. The Board c o n t i n u o u s l y  m o n i t o r s  and keeps i n f o r m e d  of 

the impa ct  and e f f e c t i v e n e s s  of its rules.

59. Ar ch i t e c t s ,  p r o f e s s i o n a l  e n g i n e e r s  and land s u r v e y o r s  

r e g u l a r l y  conta ct  the Bo a rd  about c o n d i t i o n s  in the p r o f e s s i o n  

and about the effect of or need for Board rules.

D a t e d :

R e s p e c t f u l l y  submitted,

FOR  THE PLAINTIFF:

E D W A R D  D. E L I A S B E R G , JR.

MA RK R. DA VI S

C A R O L Y N  L. DAV IS 

FOR THE DE FEN D AN T:

R O B E R T  H. L O E F F L E R

A L A N  K. P A L M E R
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M E M O R A N D U M  OF 
P O I N T S  AND A U T H O R I T I E S  
IN S U P P O R T  OF 
D E F E N D A N T ' S  M O T I O N  
T O  STAY 
P R O C E E D I N G S

I. IN T RO D U C T I O N  AND S U M M A R Y 

As the C ou r t has p r e v i o u s l y  b e e n  in f or m ed  by 

letter, shortly after taking office the n ew A t t o r n e y  Gene r al  

of the State of A l a s k a  u n d e r t o o k  a r e v i e w  of the status  of 

tne p r e s en t  c a se .—  ̂ As a result of th at review, the

1/ Lett er  to the C o u r t  from Robe rt H. L o e f f l e r  and Alan K. 
Palmer, January 11, 1983.
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