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Legislative Review of
Administrative Regulations

ALASKA — tAS $24.20 -500 & i4-5.fi2.32Q) The Alaska Legislature in 1975 created the
Administrative Regulation Review Committee as a permanent interim committee
ol the legislature composed ol three members each Irom th. house and senate,
"he committee >s empowered to examine all administrative regulations to deter-
mine it they properly implement legislative intent. Pnor to 1978. the committee
(rtulri recommend annulment ol aregulation to the legislature, which in turn, had
to adopt a concurrent resolution to do so. A 197E law passed over the governor's
\('lo empowered the committee lo suspend objectionable regulations until 30
dan™ s after lh- next session oegins. During the 30-day period, the legislature must
annul -he regulation through the passage of aconcurrent resolution or it goes into
eiteci.

ARIZONA — (Ariz. Rev. St, 41-511.05) Rules and regulations promulgated by the
Stale Parks Boarcl are the only ones which require legislative review and approval,
All other agencies file regulations with the Attorney General and Secretary of Sta’'e
to put them into effect. State Parks Board regulations may be disapproved by con-
current resolution ol the legislature for up lo one year after they take effect.

ARKANSAS— (Ark. St (>-608et seq) All ptoposed, revised, or amended rules and
regulations must be filed with the Legislative Council. Rules are reviewed to deler-
mine whether they are consistent with legislative intent or if they exceed statutory
authority. lhe function ol the Legislative Council review is advisory. If a proposed
rule is determined to be improper, the Legislative Council files a statement with
the agency concerned and submits recommendations to the legislature. This
review procedure was adopted in 1973.

COLORADO — (Colo. Ret St. 24-4-103, Subsec 8, para a) Under alaw passed in
1978. the Committee on Legal S<rvices, abipartisan |Oini committee of lour mem-
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bers from ea. h hcuse. reviews all new rules during lhe interim lor "legality and
cons'jiiutionalny.” During the session, the standing committees of each house
resiew all new rules. Alter hearing staff recommendations and agency testimony,
the committee ca~ vote to amend or repeal the rule and then submit a bill to the
full legislature. The-e are no lime constraints lor any stage of the procedures. The
governor veioed a bill passed jn the 1977 session which would have made the
Committee on Legal Services the review committee for all proposed regulations,
during both the session and the interim. It also provided (or time constraints for
agency filing of reculations with the committee, (‘'seal notes for regulations with a
fiscal impact, and review of pre-existing regulations over five years. On April 10,
1973 the veto was overturned by lhe Colorado Supreme Court on a technicality,
and the bill became law.

CONNECTICUT — iCon.-i. Cen. St. 4-170 et seq) The Legislative Regulations
Review Committee is bipartisan and composed of eight representatives and six
senators. It reviews all proposed regulations of state departments and agencies
and may hold pubiic hearings thereon. The committee may give notice ol approval
or disapproval with n 60 days (failure lo act within 60 days constitutes approval). If
the committee gives notice of disapproval, no agency may take action to imple-
ment the d sapproved regulation. The committee reports annually to the general
assembly on all c-sapproved regulations which, alter study by an appropriate
committee, may vole to sustain or reverse the disapproval. Any committee dis-
ap roval ol a regulation implementing a federally subsidized or assisted program
must be sustained by the general assembly or it is deemed reversed. The com-
mittee attempts to resolve questioned regulations with the agency responsible,
but has disapproved several regulations each year. A 1977 law provides lor a five-
day period lor prior rex iew of proposed emergency regulations by the committee.

FLORIDA— (Fla. Stal. Sec 11.60) Florida’'s Administrative Procedures Act was
rewritten in 1975 and a (oint Administrative Procedures Committee created. This
committee has three specific (unctions: to teview proposed rules as they are
adopted; lo maintain a continuous review ol statutory authority underlying each
rule and note when that authority is changed by either the legislature or the
courts; to review administrative matters in general as they relate to the APA. The
committee makes a legislative observation on each rule but does not have the
power to suspend arule. If an objection is made by the committee to a rule, the
agency is requested to withdraw or modify it. In most cases, agencies have been
found willing to respond affirmatively to legislative objections. Of the first B40
rules reviewed in 1976, 79% were found lo contain some error and 6.3% of these
were found to exceed statutory authorily, A1975amendment to the APA requires an
"economic impact statement” to accompany each proposed rule estimating the
costs of the r-'le to those affected by it. The committee has a staff ol 13. A con-

stitutional amendment giving the legislature power to suspend rules was rejected
in a 1976 referendum.

GEORGIA — (Ga. S:at. 3A-104(e), (0) A 1977 law provides lor legislative review ol
regulalions by standing committees predesignated by the speaker and senate
president for each agency. Regulations must be submitted by the agencies 20 days



pru'i. lit their effectiveness. Il the committee obj|vcts lo a regulation, it mav mini
riuw a fCMilution repealing or modifying the regulation a. the next xe-'ion. The
ieMilulmn must be acted upon within 30 days alter tiir beginning tit the ‘'owitin m
tlie house 01 origin and within (we days in the other house Constitution.il two-
thi.'d' maiorily approval in both houses is necessary tor the rule to be repealed or
onirtifiori Il the resoluiion passes by loss than a 2/3 constitution.!1ir,jloritv. it must
go to the governor, who may sign or ve'o the resolution. The legislature cannot
override a veto of such a resolution.

IDAHO — (ldaho Code Sec. 67-5217. 67-5218) All rules authorized or promul-
gated by any stale agency are to be submitted to the legislature in regular session
ior reference to the appropriate standing committees. Any committee or member
oi the legislature may propose a concurrent resolution rejecting, amending, or
moriitving any rule thought to be ir violation ol the statutory authority or legis-
lative intent of the statute under which the rule was made.

ILLINOIS — (lll. Rev. Slat., Chap. 127, $1001 et seq) The bipartisan joint Com-
mittee on Administrative Rules reviews all proposed regulations and makes
recommendations to the agency to modily or withdraw the rule. While the agency
is not oound to accept the committee's recommendations, it must respond to
them Failure to respond constitutes withdrawal. The committee can introduce a
bill lo modify or nullify a rule to which it has objected.

IOWA — (lowa Code Ann. Sec. 17A.8) A new Aomimstrative Rules Review
Committee was created in 1975, although authority (or regulation review had
previously existed. The new committee is composed ot three members irom each
house and meets monthly. It is authorized to selectively review promulgated
rules, but is currently reviewing all promulgated rules. The review committee may
file objections to rules based on the fact they are unreasonable, arbitrary, capri-
cious or beyond the scope of agency authority. Such objections transfer the
burden of proof to the issuire agency in any legal challenge to the rule. An agency-
unable to sustain this burden of proof in a legal challenge may be liable tor all
court costs of the challenge. The Rules Review Committee may also refer a rule (or
consideration to the appropriate legislative standing committee at the next regular
session.

KANSAS— (K.S.A. 1978 Supplement 77-415 et seq) The revisor of statutes subn its
a copy of all rules and regulations filed during the previous year to the joint Com-
mittee on Administrative Rules and Regulations (ICTRR) at the beginning ol ear i
legislative session, The legislature may pass a b*. modifying or rejecting an
existing regulation or it may pass aresolution rejecting a proposed regulation oi a
proposed amendment to a regulation. During the interim, agencies may .--dupt
temporary- regulations alter obtaining the apprr val ol the Temporary Rules and
Regulal ns Board, which is composed ol the Chairman ol the |CARR. the Secre-
tary ot staie and the Attorney General, or their designees.
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KENTUCKY — (K.R.S. 13.087) The Administrative-Regulations Review Subcom-
mittee (three members) reviews all proposed regulations as to whether thev
conform to statuto'v authority and to the legislative intent of the statutes. Il non-
conforming. a regulation is returned to the agency with the legislative objections.
Il an agency does not revise the regulation, it is then presented to the appropriate
legislative standing committee or joint interim committee (or asecond review as to
statutory authority and legislative intent. Il this committee raises objections, it is
again returned to the agency (or reconsideration, but the legislature does not have
power to suspend a rule and the agency is only required to give 'maffirmative
consideration" to legislative objections and is not bound to modify the rule. A 1974

ael provided that all existing regulations be rescinded unless repromulgated by
the agencies within one year.

LOUISIANA — (LRS 49-968 et seq) The legislature in 1976 passed a law providing
that all rules proposed by agencies be submitted to a specified house and senate
committee simultaneously upon their filing with the Department of the State
Register. The committee may then hold a public hearing and issue a report to the
agency expressing approval or disapproval ol the rule. Although the committee
report is printed in the State Register, the agency is not bound to accept it. A 1977
bill vetoed by the governor would have given the committees the power to stop a
rule from going into effect by raising objections within 15 days after it is tiled with
the committee. The legislature would not have been required to act. but could
have overridden the committee’s objection by passage of aconcurrent resolution.
A 1978 law provides that if a committee finds a rule unacceptable, the committee
will submit a report to the Governor. The Governor has five days to disapprove
the committee report; if he does not, the agency must change or modify the rule.

MAINE — (5MRSA c. 308 §2501 et seq) A law enacted by the 1977 session provides
that agencies submit all current rules to the legislature by January 15, 1978 for
review by the appropriate standing committees. These committees must hold
public hearings and recommend to the legislature an expiration schedule for all
rules. A committee may recommend immediate expiration of a current rule. The
legislature must then pass bills to implement these expiration schedules. All new
rules which go into eifect after lanuary 1,1978 automatically expire I've years after
their effectiveness unless the legislature passes a bill terminating their u'feciive-
ness in less than five years.

MARYLAND — (Md. Ann. Code 1977, Art 40, 840A) The Standing Committee on
Administrative, Executive, and Legislative Review (live senators, live delegates)
reviews regulations as they are published in the Maryland Register. The committee
has no power to suspend or veto proposed regulations, but its views are ollen
persuasive witn agencies when it raises questions about proposed regulations.

MICHIGAN — (Mich, St. Ann. 24201 e~ 24.315, Act No. 108, Public Acts ol
1977) The Joint Committee on Administrative Rules (three senators, live repre-
sentatives) has a 60-day period in which to approve or disapprove all proposed
rules. Under a 1977 law passed over the governor's veto and effective on January 1,



. 19~8, H the committee disapproves a rule or (ails *o approve it within tYj di\ the
rule cannot be adopted bv the agency unless the legislature overrules the com-
mittee action within 60 davv The state supreme court has retused to con-icier a
request by the governor tor on advisory opinion on the constitutionals ot :n<s law.
In addition, opinions of the attorney general have questioned the const:',ufonality
of legislative disapproval ol rules by concurrent resolution, rather than ov bill.
Legislalive pow er lo review and suspend regulation during the interim isautnonzed
m Article IV. section 37 of the state constitution. Michigan has more than 51years
experience with some type ol legislative oversight of administrative regulations.

MINNESOTA —tMinn. St. 3.965) The Legislative Commission to Review Adminis-
trative Rules, composed ol live members of each house, may hold public hearings
to investigate complaints concerning rules and, on the basis ol testimony received,
suspend any rule. In practice, however, the committee reviews all proposed rules.
If a rule is suspended by the committee, such action must be sustained by the
legislature at its next session. Before the committee suspends an\ rule, it shall
submit it to the appropriate standing committees lor their review and recommen-
dation. Emergency rules arc effective (or only 90 days, during which time they
must be repromulgated under the regular procedure in order to remain in effect
beyond that time.

MISSOURI — ISec 536.037. RSMo) Under a 1976 law. the legislature created the
loint Committee on Administrative Rides. The committee reviews all proposed
rules published in the Missouri Register, but its review is advisory only. A pro-
posed constitutional amendment authorizing legislative rejection ol agency rules
evas ‘ubmitted lo the electorate by the legislature and was defeated in August,
1976. During the 1977 session, the legislature attached to many bills a provision
that all agency rules promulgated under the respective bills expired in two years
unless approved by a concurrent resolution ol lhe legislature. An additional
provision attached to many bills mandated either the expiration ol the rules
promulgated under the authority of the respective bills, Ihe repeal of the promul-
gating power, or both, on November 30, 1981.

MONTANA — (Sec. 2-4-401 et seq, MCA 1978) An Administrative Code Committee
was established in 1975 to review all proposed rules. This committee makes recom-
mendations lor action by the agencies to the legislature which, by joint resolution,
can repeal or compel the amendment or adoption ol a rule. Legislation enacted tn
1977 mandates that all bills authorizing agencies to promulgate rules include a
statement ol legislative intent. The new law (SB 37) also shifts the burden ol proof
lo lhe agency in any subsequent legal aclion challenging the rule as having been
adopted in an "arbitrary and capricious disregard" of the purpose ol the authoriz-
ing statute. Another 1977 law (SB 120) allows the committee to poll the members ol
the legislature hy mail during the interim to determine whether a proposed rule is
consislent with legislative intent.

NEBRASKA — (Neo. Rev. St. Section 84-901 ct seq) The Administrative Rules and
Regulations Review Committee reviews proposed rules and recommends to the
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legislatures appropriate action. The legislature may repeal, change, alter, amend,
or modify lhe original law granting the authority to promulgate rules or general
program authority. Under 3 new law, effective lanuary 3. 1979, the committee
has the authority to suspend ru'es u they do not reflect legislative intent or are
contrary to the state's Administrative Procedure Act.

NEVADA — (Chap. 233B. 101 et seq NK5) Under a 1977 law. all proposed regu-
lations are submitted to the Nevada Legislative Commission, which must review
them al its next monthly meeting. It the commission objects to a regulation, it is
returned to the agency, which must resubmit either the same regulation or an
amended version to the commission. The regulation is lorwaraed to the speaker
and the senate president lor referral to the appropriate standing committee. The
legislature can enact legislation ; mending the statute under which the objection-
able regulation was promulgated.

NEW HAMPSHIRE — INHRSA Sec. 551 A) In 1977, the legislature enacted a lavs
creating ajoint Committee on Review ol Agencies and Programs. The committee
will have the power to sunset agenoes and review their existing rules. In addition,
the law- provides (he standing committees the power to review rules prior to their
effective date and may send the rules back to the agency i( the rules are not in the
proper format.

NEW YORK — (NYSA. Legislative Law. Art. S-'J. Secs. 86-88) A 1978 law formally
created the Administrative Regulations Review Commission. The Commission,
originally created by |Oint resolution in 1977, is composed of three senate and
three assembly members. Agencies must hie their proposed rules with the com-
mission at least 21 days prior to effectiveness. The commission has the power to
examine agency rules as to their statutory authority, their compliance with legis-
lative intent, their impact on the economy and government operations, their
impact on alfected parties. In addition, the commission may hold hearings and
has been granted subpoena power.

NORTH CAROLINA— (C.5.120-30 T9et seq) A1977 law created the Administrative
Rules Review Committee as a permanent committee of the Legislative Research
Commission (LRC). All rules adopted by agencies are filed with the director of the
LRC, who refers them to the review committee. The committee has up to 60 days to
review these rules and may lilt- objections. The agency must respond within 60
days of receipt of the committee's report. Agencies are not bound to comply with
the committee's objection, and if ihey don't, the rule goes to the full LRC for
review. The LRC can make recommendations (or legislative action to the General
Assembly if the agency fails to com =ly with any commission objections. The law
also provides for selective review oi all preexisting regular arts. It is effective on
October 1, 197* and expires lune 30, 1979.

OHIO — (Sec. * Or.35, 111.15, 119.01, 8 119.03 ol Rev. Code) A 1977 law created
the loint Committee on Agency Rules Review with seven members Irom each



Jdtu;.-", All proposed rule* must he submitted to the committee 60 days prior to
adorbon It during that time, the committee disapproves a rule, a concurrent
fex« jtion to that elicit is introduced. The legislature must adopt the resolution
wit:-  till days to nullity the rule. A ty rule promulgated dunng the interim may go
nl' eetied, hut the comnulit and the legislature mav c¢ sapprovc the ruie bv
tm \ urrent resolution within the first 60 days of the next H-zular session. The com-
mittee may meet during the interim and may suspend ebiectionabie rules bv a
i\vo-:hirds vole oi its members. The suspension must he sustained by the legis-
late ov concurrent resolution within 60 days of the convening of the next regular
ses- on.

OKLAHOMA — (75 O.S. Supp. 1977 Sec. 303) Prior to 1S"» the law provided that
anv administrative rule or regulation could be disapproved bv the legislature by
loin; resolution. In 1976. this was amended providing to* disapproval by either
house bv simple resolution, rather than requiring the convent of both. Review of
proposed rules and regulations is conducted by the Dn sion of Legal Services
unce- tlie direction of the Legislative Council.

OREGON — (ORS 171.705 lo 171.713) The Legislative Counsel Committee re-
views all proposed rules and reports to the legislature. There is no formal
procedure for further legislative action beyond this informational review. Rules
are reviewed to determine whether they conform with the intent and scope of
enaohng legislation, have been adopted in accordance with all legal procedures,
anc are consistent with constitutional provisions The committee may recommend
chances in the statute authorizing the rule-making powers.

SOUTH CAROLINA — (Act No. 176 of 1977) The legislature in 1977 passed legis-
lation amending and clarifying a 1976 law crealirtg the state register and providing
for legislative review and approval of agency rules Under the new law, the Legis-
lative Council supervises the priming of Ihe state register, in which are printed all
proposed and promulgated rules. Proposed agency rules are reviewed by the
appropriate standing committee in each house. These rules cannot go into effect
until 90 days after receipt by the legislature. The legislature may adopt a joint reso-
lution during that time either approving or disapproving the rule. The 90-day
review period continues to run as long as the legislature isin session. Alter sine die
adjournment, the 90-day period ceases (o run uriti. ihe convening of (he next regu-
lar session. Emergency rules can be promulgated for 90-day periods only when the
legislature is not in session.

SOUTH L1AKO1A — (SDCI 1-26-1.1, 1.2) The Interim Rules Review Committee
reviews all proposed rules and makes recommendations to agencies and lo the
legislature on any suggested amendments to the Administrative Procedures Act.
By a 5/6 vote of lhe six-member committee, a proposed rule can be suspended
until 30 days after the next legislative session convenes. Unless the committee
suspension is sustained by the legislature through passage of a bill within this
30-day period, the rule may take effect. All proposed rules submitted to the com-
mittee must have attached to it a fiscal note, prcpated by the agenq and reviewed



by the Bureau o: rinance? and Management The fiscal note must incTurio the fiscal
impact on state ravernmcni. the assumptions marie in preparing the statement
and the source ¢ >tat><iics used.

TENNESSEE — iTt-'n. Code Ann. J-5f>1 Agency rules are relerred m the House tO
Ihe Government Operations Committee and m the Senate to the appropriate
standing commifee tor review. The reviewing committee ot either house may
suspend the effectiveness of anv agency rule or the amendment or repeal of an
agency rule. Sue- suspension is effective until rescinded bv the committee or by
joint resolution ¢ the General Assembly Any suspension must be preceded by 15
days notice to re agency Many contemplated ocnon. Suspension is etteciive
upon written not ce worn the committee chairman to the Secretary of State. iThe
Attorney Genera' of Tennessee has advised the Governor that this procedure is
unconstitutional and that any suspension ot a rule can only be accomplished by
passage ot a billa majority ot both houses and approval bv the Governor.t

TEXAS — (Chap. 321. Acts of 65th Legislature, 1977) Under a 1577 law enacted by
the legislature, acencies must forward to the presiding officers of each house
copies of all proposed rules at lhe same time they are filed with the secretary of
slate. The proposed rules are then referred to the appropriate standing commit-
tees for review. The legislature has a minimum of 30 days to review prior to the
rules taking effec. The committees can send statements supporting or objecting
to proposed rules to the agency during that lim®, but its powers are advisory
Standing committees don't meet very often, if at .11, during the 19-month interim
between biennial sessions.

VFRMONT — (3V.5.A. 817-820) The General Assembly ol Vermont in 1976crealed
an eight-member joint committee on administrative rules. This committee reviews
any proposed rule and mav recommend its amendment or withdrawal upon a
finding that the p'oposed rule is arbitrary, beyond the authority delegated to the
agency, or contrary to legislative intent. Committee recommenoations are sub-
mitted lo the next session of the General Assembly. Objectionable rules may be
repealed by joint resolution of the General Assembly.

VVLST VIRGINA — (Code of W. Va. Art.3, Chap 29a) The 1976 session created (he
Legislative Rule-making Review committee composed of six members from each
house. All proposed rules mus be submitted to the committee, which has six
months to review them. Il the commit'ee disapproves a rule, the agency cannot
take any "action :0 implement such r isapproveri rule or regulation” The legis-
lature may, by tesolution, reverse tl e committee’s disapproval, but the rule
remains suspended unlris the legislat t.e acts. Regulations implementing fed-
erally-subsidized programs may be disapproved by the committee, but unless the

legislature sustains the disapproval by the end of the regular session, the rule goes
in o effect.

WISCONSIN — (W.S.A. 1356) The Joint Committee for Review of Administrative



Rule-* tfive senators, live representatives) reviews rules and may suspend them
un: *heresl session. Am suspension must be ratified bvthe legislature bypassing
a bi at the ne>' session. The committee also reports biennially to the legislature
anc ~zn tne au’”oritv to direct an agency to promulgate a statement ol policy or
al M'erp'etaticn o: a rule under the Administrative Procedures Act.

WYOMING— Wyo Stat. Sec. 26-62 to 28-691 Under this 1977 1aw, all existing
rule- and all fu’ure proposed rules must be filed with the Legislative Service Office
ILSC- . The LSO reviews the rules and reports to the Legislative Management
Council, li the LSO has found arule objectionable and the council agrees, the dis-
approved rule goes to the governor, who may agree o repeal the rule. If the
gownor disagrees with the council's recommendation, the council can only
reccmmenri that the lull legislature act through what is called a "legislative order"
tpre~umabh a statute'. Legislative action must take place before the end ol the
legislative session in order to nullify a rule.
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' M%Psmgre lor “proper’

. There h elsn en eiacullve branch commlllen which reviews rulr.s cnnsislancy wllb leglslaiive imam end the eumnrriy and policies of Pin governor

rooiuorc*

Provides#qr legislative »avinw ol only tho lutes promulgated bi/ Mala Perks Hoard
Not specified; presumably, review dono by appropriate e.pnunlliine.

Performs review dining Interim; during session. standing committees perform trvirw
5laM reviews nil now rules and makes recommendations lo c.ornmllirn

. legislature "may ,, . either sustain or inverse a vole ol disapproval” by the commllipo. bid Il Is not mandatory

Commlllae mny disapprove np«r| ol nrule. ) ) . . -
Commlllon mud Introduce fosolullon wifhin first HO days olnr*| regular indnn I rlesolutlon adopted by twddhlrris majnrPy ol each house. rule is told If iPiOlullon adopted

by loss limn twolhbds mnnrlly. 1l 'mini bo submlltrd 1A governor Tor vnlo or appinval
Commlllae may nubmll “npprnprlalo legislation lo Implomrol" rnmeilllro recommendations

. Published lo lown Administrative Code 33 days prior In adoption

[I'Tho fornmllino obﬂ'ects [o nruin on ibn grounds Il ly “imroasnnnhlo, arbitrary, capricious or otherwise beyond Urn aulhorily delegated lo that egeery," the burden ol prpol

than on Ibn agency In any judicial taviow.
Oy a twolhbds vola Ibo commlllae may delay for (urlbar study lhe ellacllva dale o( o prnpnr.ed rulelor up 070 days
fly concurrent resolution lor Eropos_ed mint; by statute lor enisling rules

Permanent suhc.nmmltteo ol bn legislative nesoeir.fi Commission (IHCI . o o ] ]
tin lima limll, bul proposed ruin cnn‘t go Inin rilecl unless I'1s Hied wlilb Iba INC and reviewed by Iba Administrative negidalions Meview Subcommittee

[l proposed ruin It found nbjaclinnnhlo by Ibn Arlmlnitirailvo (Ingulallont Movlaw Subcommittee anrl by nrt InInim or standing rommlilee, || is suhmllleil lo ibn Mouseand Senate
"lor tuch action as jlbry) may determine lo’bn npprorilaln "

Alto, agencies iiilitl tulmrll, 30 days prior lo regular session, nn nnuunl report lo Pin legislature onnil rules ftdopled overibn Fastyear.

Undnr Ibis 1077 law, joint standing eommlllaes re*lew nil pildinr) rules andjnboduco legislation stalingnooipirappn rlala ol % years or less lor riirli tub til new *0t0!

" artlomnllrnlly orplro In % yeers tiniest legislation Is enacted lo tafrrilnale Ibrrn wilhln S yens

In addition, Arllrin IV« Sncllon 37 of Ibn Michigan c.nnslllullno provides lor Iba legislative powerlorevirw nrul suspend rules
Suspension power enacted by legislature over governor's vnlo In 1077 nod etler.llve In January I, I'7d

Suspension Is delayed tor c. rlays In allow af)propnate standing cnmmillee In revirw rule. ) ) o )
ibn members of liralegislatureby mailindetermine Il arulelt consistent  wllblegislative  Inlcni

. During 1bo Interim; lbn r.nmmillen mny pol ers of liral | . I
. legislature hns ?nwer In rnpnnl or amendstatute granting piorutilgallnn AorgeneraIEroqram authorityupon rrcommrndalinn  nl incommillre .
ronun/llees evg?worr]ules Il 'agency returns unchanged a rule objected In by lhe (egltlabvn Commission Il standing commlttrr also objects, rule Is submitted 10

It e ridf Is found nbg’ecllnnabl_n by Ib%comrgﬂllee end ngency refusef In mnrflly. Ilia rule Is reviewed by IrglsVMve llesearch Cnmmlssinn 1l LIIC obleclt and Iba agency irluset
In modify, IHC reports lo Iba tianeral Assembly, recommending “Irgltlallva ncllon «

Commlltoo mny suspend n rule only during [ba Interim by a two Ihlids vole of iba membart

Commllloe may suspend a rule by a thrnednurlbs vole of ‘lhe mernbors.

Lrglslalure ties autbnrlly to amend, tint Il has never been used

Commliiee can iiispnld rule altar It days nnlice lo agency

"ar.,Pno lo Implement such disapproval rule or regulation,” unless lhe r *»nniHjee acuon I; reversed by

. DIsanr_ovnI rd e ride liy commllira prevents lba agency from takin nnP/ iH
y subsbllied pmgiem must bn sustained by iba legislature balora Ihe erui of (be regular seis*on. nr lbr

Ibn legislature ~Howeveér, disapproval ol a rule Implementing n federal
comml?fnnas acIInnVYs reversegpp P g

The leglslallvn M »igr/emenl Council submils Ms repnrl lo. Ilia governor Il Iha governor objects to Iba report, be mini file his obdject"ions with Ihe council wlihln IS rlays The
er,

" council reports lo i~ legislature each session, nl which lime, Tbn Irglslalure an prohibit Implementation of ruin by "laQlilidlvo or

ouncil %onsist? of eleven memb(frs which IncIudengresiding nPicers end its* majorljy and mlnnill?/ linnr leaders, nr |helr doihtftffS. of Pie Senate and Mouse; one member
rom each pollllcal parly selec.Ird nl large Irom Iba Senate and Mouse: nod one member selected al large from either the (Tannin or Mouse by Pie ten above-named
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Legislative Staff Offices Providing Staff Assistance

for

Legislative Review of Administrative Regulations

ALASKA

Legislative Affairs Agencs
Division of Legal Services
Pouch Y

luneau, AK 99811
907/465*3667

ARIZONA
(not specifiel)

ARKANSAS

Arkansas Legislative Council
315 State Capitol

Little Rock, AR 72201
501/371-1937

COLORADO

Legislative Drafting Office
Rule-Review Section
Room 30, State Capitol
Denver, CO 80203
303/839-2045

CONNECTICUT

Legislative Commissioner's Office
Legislative legal Services

Room 113, State Capitol
Hartford, CT 06115

203/566-5030

FLORIDA

lomt Administrative Procedures
Committee

120 Holland Building

Tallahassee, FL 32304

904/488-9110

CEORCIA
(review by standing committees;
no central staf' assistance)

IDAHO

‘daho Legislative Council
State House

Boise, ID 83702
208/384-2475

ILLINOIS

Joint Committee on
Administrative Rules

520 South 2nd Street, Suite 100

Springfield, IL 62706

217/785-2254

IOWA

Administrative Rules Review
Committee

State House



KANSAS

Legislative Research Department
Room 545 - Nonh

State House

Topeka, KS 66612

913/296-3181

KENTUCKY

Legislative Research Commission
Capitol Building

Frankfort, KY 40601

502/564-3130

LOUISIANA

Louisiana Legislative Council
Committee Staff Division
State Capnol, P.O. Bov 44012
Baton Rouge. LA 70804
304/389-6141

MAINE

Legislative Research Onice
State House

Augusta. MC 04333
207/289-2101

MARYLAND

Department of Legislative
Reference

90 State Circle

Annapolis, MD 21401

301/269-2301

MICHIGAN

Joint Committee on
Administrative Rules

735 Washington Square Building

Lansing, MI 48901

517/373-6476

MINNESOTA

Legislative Commission to Review
Administrative Rules

Room 3, State Capitol

St. Paul, MN 55155

612/290-1143

46

MISSOURI

Thomas Graham

Committee on Administrative
Rules

301B East High Street

letfcrson City, MO 65101

314/635-9191

MONTANA

Office of the Legislative Auditor
Room 135. State Capitol
Helena. MT 59601

406/449-3122

NEBRASKA

Revisor of Regulations
State House, Room 1012
Lincoln, NE 68509
402/471-2567

NEVADA

Legislative Counsel Bureau
Legal Division

Legislative Building
Carson City, NV 89710
702/885-5627

NEW HAMPSHIRE

Office of Legislative Services

Division of Administrative
Procedures

Room 107, State House

Concord, NH 03301

603/271-3680

NEW YORK

Administrative Regulations Review
Commission

Senate Section

23rd Floor, Alfred E. Smith Office
Building

Albany, NY 12247

51 6/455-2731

Assembly Section

13th Floor, Agency Building #4
Empire State Plaza

Albany, NY 12247

518/455-3416
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NORTH CAROLINA

Administrative Rules Review
Committee

Legislative Roseau h Commission

2129 Slate legislative Building

Raleigh. NC 27f.11

919/733-704)

OHIO

Legislative Serv.ee Commission
State House. Filth Floor
Columbus. OH 43215
£.14/466-7977

OKLAHOMA

Oklahoma Legislative Council
305 Stale Capitol

Oklahoma City. OK 73105
405/521-3201

OREGON

Office of Lej. ative Counsel
S101 Slate Ca ¢t

Salem, OR 97jiu
503/378-8148

SOUTH CAROLINA
Legislative Council

P.O. Box 11417

Columbia. SC 29211
803/759-2334

(committee staff also assists
standing committees)

SOUTH DAKOTA
Legislative Research Council
Code Counsel

Slate Capitol

Pierre, SD 57501
605/224-3251

TENNESSEE

loint Legislative Services
Committee

State Capitol

Nashville. TN 37219

615/741-3511

(provides staff to standing

committees)

TEXAS
(standing committee staff)

VERMONT
Legislative Council
State House
Montpelier, VT 05602
802/828-2231

WEST VIRGINIA

Legislative Rulemaking Review

Committee
Stale Capitol
Charleston, WV 25305
mo phone listed)

WISCONSIN
David Stute
Legislative Council
Stale Capitol
Madison, W1 53702
608/266-1304

WYOMING

Legislative Service Office
213 Capitol Building
Cheyenne. WY 82002
307/777-7881



of the possible details:iinvolvedjh carrying"rt.6ut.:The.appro-"V Mo approve a bill overruling his‘subordinates, who put out

priate administrative agency"is" therefore "illowed "to"write ” ~the/regulation' in the first place;'The present governor has
regulations which spell out who does what.:.when, where,-.-. -..already vetoed one such bill. ... " 'm . -
and how. If the agency does‘no more than this no problem - L ! o * j *"r
is created.’ _ . 6 court ruling gives agency regulations equal standing
e ! "o r \ o withlaws, even though no single person elected by the voters
Unfortunately agency regulations are not always consistent has approved them. - .
with the intent the legislature had in passing the law. Some- .. * o Y - e - L T-
times an agency will get carried away and put out regulationsy >; Our government is wise'y based on dividing power among
that cause an unnecessary burden for the chi2ens. The First v‘the-three branches: legislative,.executive and judicial. The
State Legislature realized thisand provided a simple solution. «'s -current situation gives entirely too much power to the execu- '
The legislature could, by a concurrent resolution passed by branch. Your approval of this constitutional amendment’

STATEMENT'AGAINST BALLOT PROPOSITION NO. 1

E ofile _o - - - e
This is still another proposal by the legislature to free itself The Alaska Supreme Court has recently ruled that the legis-
from the checks and balances of our constitution. Under the lature must abide by the constitution’s checks and balances
constitution, the legislature has all the power it needs to make on its power whenever it exercises that power, including
laws and annul administrative regulations. This proposal does when it acts to annul regulations. This amendment is intend-
not aid the public in any way. What it does is allow the legisla- ed to overrule the coun:s decision and erode the constitu-
ture to exercise its power to annul.regulations in disregard tion's safeguards. It aids legislators, not the public, and it
ol the constitutional requirements that each bill have a si tgle should be rejected. ' . * —- ®
subject, that each bill have three readings in each house, sk gk i 1 4
and that there be a recorded vote of the ayes and nay.; on — Katherine D. Nordnle.
final passage. It would also free the legislature from the exec- Delegate to the Alaska '
utive veto and it would allow it to ignore the prohibition . ' Constitutional Convention. L]
against special and local legislation. 1955:1956 e* -
-jo- YT r m "
.................... = r- t <.tV
**F y e J-W
- - ; 7% Do TR
- * L. o eee LS ll'.lvf/’ .
*T,
C .

Arguments printed on thispage are the opinions of the authors and have not bee theckcd for accuracy by any official agency.
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7 " Constitutional Amendment , 2% V SN -vv-) ¥ yvyrr-Af

Subs:itu:e for House Joint Resolution No. 82 Amended)

SUMMARY - ) ** ¢ T K\V

will appear on the November 4, 1980 Genera! Election Ballot) Co )
' - i = ijVvr- o' “—i7’\
This proposal]wouid-perTtiit-the legislature to annul,.-by adopting a resolution”™ regulations~ado'pted’ by stsW

agencies." Annulment'oLregula'tions by resolution'was authorized by.the' First State Leoislature in-1959; however

A vote--'AGAINST" -rejects the amendment.- . . N o YT XN
L] > 0 r P rn - n p l) y -
r mV - AGAINST, N e - *<
SY RV - - < . m

lllll - gt - A - . -Y, e
VOTE CAST BY MEMBERS OF 11TH STATE LEGISLATURE ON FINAL PASSAGE

¢" Senate (20 members): Yeas ] 8 Nays.0  Absentor Not Voting .2/ v
“ . House .  f (40 members): Yeas 36"  Nays.0_  Absentor Not Voting 4.

v e . -
LEGISLATIVE AFFAIRS AGENCY SUMMARY
CXC-t - -(As required by law). :* v,/ xgw.4 M

Ttirs proposal would add a new section, section 22, to Artrcle Il ol the sate cons rtutron | adopted the proposol

would authorize the legislatyre to annul or et frsrde a regu atr n which has been ado
or a?enc | order to annul a requlation, tE

E? ft]/%state dep artment
egislature “coul d]oplI a.concurrent resolution oy apProvtho tho
reso d]tro d i n¥ vote of the” members g eac house of the legislature, The resolution Speclfie;” the dato
on which ent of a regulation would take efrect.

- it

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

SECTION 22, ANNUL OF REGULATIONS. The legislature by a concurrent resolution appruved .
ma%orrty vote of tn\e meml\)/lerytT f 0f each house ma annu? ISEﬁatr cbu e ep o %y

% lon opted gastate departmen’ of aﬁ
The annulment of the regFIatr nis e{tectrve o ate the oncurrent resolution is approved by both houses
unless the concurrent resolution speciiies a dif erent ate.
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LEGISLATIVE AFFAIRS AGENCY

M E M ORANUDU M December 29, 1982

SUBJECT: Constitutional amendments: regulations
(Work Order No. 13-0A08)

TO: Representative-elect Mike Szymanski

FROM: Edward H. Hein
Legislative Counsel

You have asked what Jlegislation has passed the legislature
proposing amendments to the Alaska constitution that would
give the legislature power to change or modify administra—
tive regulations.

The only measure proposing such an amendment that was passed
by the legislature was CS HJR 82 am 1in 1980. The proposal
appeared on the November A, 1980 general election ballot as
ballot proDOsition no. 1. It was rejected by the voters.
? i

"Ae identical proposal was again passed by the House 1in 1982
as HJR IT. The Senate, however, passed a different version
of the resolution. The House would not concur in the amend-—
ment; the Senate would not recede from 1its amendment. The
Conference Committee reported out the House version, hut the
Legislature adjourned without voting on the measure again.

I have been unable to locate any other proposed constitu—
tional amendments*"on the subject that have passed the legis—
lature.

EEH:Imb

Enclosure
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N"lasha jsfotfe "legtsktture f '
SENATOR VICE CHAIRMAN
ROBERT H. ZIEGLER. SR SENATE RESOURCES COMMITTEE
307 BAWDEN STREET
KETCHIKAN. ALASKA 95901 WEwsER

SENATEIJUDICIARY COMMITTEE
While InJuneau

pouch V WESTERN STATES LEGISLATIVE
JUNEAU. ALASKA 99811 Jslenate FORESTRY TASK FORCE

WESTERN CONFERENCE COUNCIL
OF STATE GOVERNMENTS

May 5, 1983

Senator Bill Ray,

Chai rman

Senate Judiciary Committee
Alaska State Legislature
Juneau, Alaska

Re: HJR 5

Dear Bill

This proposed constitutional amendment 1is well known to both of us. ft provides
that a concurrent resolution approved by a majority vote of each house may annul
state departmental or agency regulations.

As you are well aware, the voters knocked this proposition down by at least a
four-to-thrcc margin in the general election in 1980. If we do pass it out, and

if it does go on the ballot, we should make sure that the public is educated.

Art Peterson wrote a letter to Charlie Bussell on April 13th in which he took a
fairly dim view of the legislation.

Regards

//\
Robert H. Ziegler, Sr.
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e/ii SHEFFIELD. GOVERNOR

HIEPART3IENT OF LAW

POUCH K -STATE CAPITOL

OFFICE OF THEATTORNEY GENERAL PHONES 16071 465-3000

Lay 11, 1983

The Honorable Bill Ray
Chairman

Senate Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, AK 9S811

Re: KJR 5 (constitutional
amendment on annullment
of regulations)

Dear Senator Ray:

The Senate committeeschedule shows that your committee
will be taking up House Joint Resolution No. 5 on May 13. The
Department of Law strongly opposes that resolution, and | am
attaching to this letter a copy of my April 13, 1983 letter to
Representative Bussell on the same subject.

Essentially, the Department of Law"s position is that:

1. In 1980, the voters rejected a virtually
identical resolution by a substantial margin
-- 82,010 to 58,803. V,e should assume that
the voters knew what they were doing.

2. The legislature does not need this short—
cut method to perform 1its proper oversight
function.

(A) The Alaska Administrative Procedure
Act includes provisions giving
multiple notice to the legislature and
enabling legislators to participate 1in
the regulations-adoption process.

(B) If an executive-branch agency, in
adopting a regulation, goes in a
direction that is not supported by the
current legislature, the legislature
may legislate further -- enact guide—
lines, limitations, prohibitions.

3. A concurrent resolution, the vehicle pro—
posed by this resolution to annul administra—
tive regulations, 1is not covered by the con—
stitutional and other provisions applicable



The Hon. Bill Ray May 11, 1983
HJR 5 (const, amend, on annullment regs.) Page 2

to bills, which provisions tend to assure
protection of and accountability to the pub-—
lic.

A. An annullment resolution®s bare negative
statement does not afford the executive-
branch agency responsible for executing the
law any guidance 1in performing its constitu—
tionally mandated duties.

Thank you for this opportunity to comment, on this

measure.
Yours truly,
NORMAN C. GORSUCH
ATTORNEY GENERAL
By:
Arthur H. Peterson
Assistant Attorney General
AHP:jb
Attachment
cc w/enc.: Hon. Mike Szymanski

Alaska House of Representatives

cc: Emil Notti
Legislative Assistant
Governor®s Office
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DE31VRTAIENT OF LAW
POCCttK - sTATE caPITOL
JUNEAU. ALASKA 99811

OFFICE OF THEA, TORNEY GENERAL PHONE: 19071468-3600

April 13, 1983

The Hon. Charlie Bussell
Chairman

House Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, AK 99811

Re: HJR 5 (constitutional
amendment on annulment of
regulations)

Dear Representative Bussell:

I understand that House Joint Resolution No. 5 1is on
your committee"s agenda for today. This letter 1is to briefly
express the Department of Law"s opposition to that resolution.

The amendment proposed by HJR 5 is virtually identical
to the Eleventh Legislature®s CS HJR 82 am. (The only difference
between the two amendments 1is that HJR 5 provides for the annul —
ment to take effect 30 days after approval of the resolution,
whereas the earlier version provided that it would take effect on
the date the current resolution 1is approved.) That amendment was
rejected by the voters or. November 4, 1980 by a vote of 82,010 to
58,808. That 1is a substantial margin, and we should assume that
the voters knew what they were doing. They should not be repeat—
edly subjected to the same ballot 1issue.

As you know, these proposals for constitutional amend-—
ments are 1intended to reverse the effect of the Alaska Supreme
Court®"s decision 1in State of Alaska v. A.L.I1.V.E Voluntary, 606
P.2d 769 (1980). The essence of that court decision, wHTcH held
invalid the statute (AS 44.62.320(a)) that provided for
legislative annulment of administrative regulations by concurrent
resolution, is that (1) procedurally and substantively valid
regulations have the force of law, (2) an "annulment"™ of a
regulation has the effect of changing the law, and (3) when the
legislature changes the law, it must do so by Tfollowing the
constitutional procedures for law-making. Since AS
44.62.320(a)"s concurrent resolutions do not follow the

procedures for Jlaw-making, the court held that that statute was
invalid.

As the court pointed out in Plumley v. Hale, 594 P.2d
497, 500 (Alaska 1979), the various constitutionar-provisions
specifying the mechanics of legislation are "designed to engender
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a responsible legislative process worthy of the public trust.”

Those provisions are "to ensure deliberation prior to passage, to
ensure that the requisite majority of each house affirmatively
votes to enact a bill into law, and to provide a public record of
the vote cast by each legislator."” Id. Those procedures in—
clude, for example, the single subject rule of art. 1II, sec. 13;

the requirement of separate readings on separate days, under art.

I, sec. 14; the requirement that the ayes and nays on final pas—
sage be recorded in the legislative journal, under art. 11, sic.

14; and, of course, the provisions on gubernatorial veto, unaer

art. 11, secs. 15 and 16.

Those provisions provide for public accountability,
public notice, and an opportunity Tfor the public to prepare for
the application of new law. Regulations adopted under the Alaska
Administrative Procedure Act require public notice, opportunity
for public comment, legal review by the Department of Law, and a
deferred effective date. The current version of this prop* _d
constitutional amendment has improved upon some earlier versions
by the provision for a thirty-day deferral of the effective date,
but neither the other constitutional protections nor the corre—
sponding Administrative Procedure Act protections would be appli—
cable to the annulment of an administrative regulation.

The proposed constitutional amendment before you is not
a "mere adjustment” or technical correction of the constitution.
It proposes a substantial realignment of the constitutionally
specified powers. Although the adoption of administrative regu—
lations by an administrative agency is considered a "quasi-legis—
lative function,” it is an essential part of the executive
branch®s execution or implementation of a statute. The proposed
amendment, by providing for legislative annulment, by means a
concurrent resolution, provides for the legislature to make what

could be considered executive-branch decisions -- executing a
program created by statute. This concentration of power 1in the
legislative branch -- both enacting the program statute and then
participating in executing it -- does not reflect a sound policy
in the face of the separatiun-of-powers doctrine as expressed in
the Federalist: Papers and other writings. That doctrine, of
course-] Involves a blending or sharing of powers. The purpose 1is

to avoid an inappropriate concentration of power.

In addition, when the legislature makes a simple nega—
tive statement by merely annulling a regulation, it 1interferes
with the executive-branch®"s execution of the statute and offers

nothing 1in 1its place. For example, the regulation involved in
the A.L.1.V.E. Voluntary case was a Department of Revenue regu-—
lation dealing with permits for such things as lotteries. It

contained several elements; a dollar Ilimitation, a time limita—
tion, and a provision for the cumulative effect of the value of
individual prizes 1in reaching the dollar limitation. When the
legislature annuls a provision such as that, is the agency to
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interpret that annulment as meaning that the dollar limitation 1is
not appropriate, or that the time period 1is not appropriate, or
that the cumulative effect 1is not appropriate? If the agency
concluded that the legislature must have been primarily concerned
about the dollar limitation, and adopted a new regulation speci—
fying a different dollar amount, would it be guessing right?

I do not believe that anyone questions the legisla—
ture"s right to review the executive-branch®s execution of the

statute. Nor does anyone question the legislature®s right to
enact statutes setting guidelines and 1imposing limitations or
prohibitions. We may disagree as to the merit of a particular

guideline or prohibition, but not as to the right of the legisla—
ture to enact it (subject, in some circumstances, to the appli—
cability of other constitutional provisions).

The Alaska Administrative Procedure Act (AS 44.62) pro—
vides a carefully structured system with many opportunities for
legislator-involvement 1in the adoption of administrative regu-—

lations. If one of those opportunities was missed, or proved
otherwise wunavailing in some circumstance, further legislation
might be appropriate. Such legislation would, of course, super—

sede the offending regulation.

Chadha v. Immigration and Naturalisation Service, 634
F.2d 408 (9th Cir. 1980) , is currently on appeal to the United

States Supreme Court. That case presents to the court the ques—
tion of the validity of what has become known as the "legislative
veto." A decision is expected by June of this year. Your com-—

mittee might also Tfind helpful the discussion in the official
commentary to the 1981 Revised Model State Administrative Proce—
dure Act, promulgated by the National Conference of Commissioners
on Uniform State Laws; see, especially, the art. 1IIl introductory

comments which discuss the legislative/executive/publie inter—
relationship regarding administrative regulations.

Thank you for this opportunity to comment. I would be
happy to discuss the matter further with you at your convenience.

Yours truly,

Norman C. Gorsuch

By:

Assistant Attorney General

AHP/jb
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cc: Emil Notti
Legislative Assistant
Governor®"s Office



REQUEST

Bin/Resolution Ho.: HJR 5 No. 2

STATE OF ALASKA
FISCAL NOTE

Page 1 of 2

Title : "...annulment of regulations..."
Sponsor: Repr. Szvmanski ERU,
Requestor: House Judiciary Committee
EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 83 1 FY 84 |
OPERATING 1 1
100 PERSONAL SERVICES 1 1 1
200 TRAVEL 1 1
300 CONTRACTUAL 1 1
400 COMMODITIES | |
500 EQUIPMENT 1 1
600 LAND & STRUCTURES 1 1
700 GRANTS, CLAIMS, ETC 1 1
1 i 1
1 Db 1L OPERAIING 1 -0 o
1 CAPjiAL I 1 I
]
e 2 B2
FUNDING: (Thousands of Dollars)
GENERAL FUND -0- 1 -0 1
FEDERAL FUNDS 1 1
OTHER (Specify Source) 1 1
1 1
POSITIONS:
ruLL-ilmte -0 1-00 1
PART-TIME 1 1
ir 'iPORARY 1 1
1 1
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/ZA

ANALYSIS:

Prepared sy.

Division :

Approved by
Department:

Attach a separate.page for any Analysis

SuLJv .- L
Richard 1. PeguesfjDirector

7d7'ptrative Services Dlision

[
COliTTiiSSiOner: Norman C. py>rsuch, Attorne
Department of Law

T"kevis"ion Date

1. FISCAL DETAIL
Apency Affected: Department: of Lav
Program Category Affected: General Go-

Program of Subprogram”~) Affectec
Legal

FY 85

\n'on

S}

, 1?ao0

Services
Ff 86 1 FY .87 FY 88

1 | |

1 1 1

1 1 1

1 1 1

1 1 1

1 1 1

1 1 1

1 1 1

1 le 1

| -0- | -0- 1 -u-
| ! I
1-6 1 -0 | -0
1 1 1

1 1 1

1 1 1
1-c- 1 -0 1-0
1 1 1

1 - 1 1

1 1 1

Phone:  465-3672

Aori 1 13, 1982

April 13, 19S:1
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Fiscal Note
Analysis

While Che Department of Law opposes this resolution, we
will limit our comments here to fiscal matters. This proposed
amendment to the state"s constitution, 1if adopted in the 1984
general election, will probably not have a direct fiscal impact
on the department®"s operations. The department is statutorily
responsible for reviewing all regulations for legality and form
to insure consistency with the appropriate enabling legislation.
The department also drafts regulations on behalf of other
departments and assists other departments in drafting regulations
that deal with highly complex matters requiring the attention of
an attorney. Obviously, some of the time spent in these efforts
will have been lost whenever a regulation has been annulled.
Larger departments, which have the responsibility for carrying
out major state programs, and who routinel®™ draft numerous
program operating regulations inhouse, wi. 1 probably experience
an even greater loss of staff time. The absence of statutorily
mandated regulations, which would occur after annulment, could
result in litigation from an adversely impacted industry or
public interest group. The impact of such litigation cannot, 1in

this case, be estimated in advance and therefore no cost impact
can be shown.
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ROBERT H. ZIEGLER. SR. SENATE RESOURCES COMMITTEE
307 ELAWDEN STREET

KETCHIKAN. ALASKA 99901
MEMBER

SENATEJUDICIARY COMMITTEE
While InJuneau
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WESTERN STATES LEGISLATIVE
JUNEAU.ALASKA 9981l Senate FORESTRY TASK FORCE

WESTERN CONFERENCE COUNCIL
OF STATE GOVERNMENTS

May 5, 1983

Senator Bill Ray,

Chai rman

Senate Judiciary Committee
Alaska State Legislature
Juneau, Alaska

Re: HJR 5

Dear Bill:

This proposed constitutional amendment is well known to both of us. It provides
that a concurrent resolution approved by a majority vote of each house may annul
state departmental or agency regulations.

As you are well aware, the voters knocked this proposition down by at least a
fuur-to-three margin in the general election in 1980. If we do pass it out, and
if it does go on the ballot, we should make sure that the public 1is educated.

Art Peterson wrote a letter to Charlie Bussell on April 13th in which he took a
fairly dim view of the legislation.

Regards,

|
/" LA /10 -//.
< ( /

Robert H. Ziegler, Sr.

RUZ :1k
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BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF LAW

POUCH K - STATE CAPITOL
JUNEAU. ALASKA 99811

OFFICE OF THEATTORNEY GENERAL PHONE: 19071 465-3600

May 11, 1983

The Honorable Bill Ray
Chairman

Senate Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, AIC 99811

Re: HIJR 5 (constitutional
amendment on annullment
of regulations)

Dear Senator Ray:

The Senate committee schedule shows that your committee
will be taking up House Joint Resolution Ho. 5 on May 13. The
Department of Law strongly opposes that resolution, and 1 am
attaching to this letter a copy of my April 13, 1983 letter to
Representative Bussell on the same subject.

Essentially, the Department of Law"s position 1is that:

1. In 1980, the voters rejected a virtually
identical resolution by a substantial margin
-- 82,010 to 58,808. We should assume that
the voters knew what they were doing.

2. The legislature does not need this short—
cut method to perform its proper oversight
function.

(A) The Alaska Administrative Procedure
Act includes provisions giving
multiple notice to the legislature and
enabling legislators to participate in
the regulations-adoption procss.

(B) IfT an executive-branch agency, in
adopting a regulation, goes in a
direction that 1is not sipported by the
current legislature, the legislature
tray legislate further -- enact guide—
lines, limitations, prohibitions.

3. A concurrent resolution, the vehicle pro-—
posed by this resolution to annul administra—
tive regulations, 1is not covered by the con—
stitutional and other provisions applicable
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to bills, which provisions tend to assure
protection of and accountability to the pub-—
lic.

4. An annullment resolution®s bare negative
statement does not afford the executive-
branch agency responsible for executing the
law any guidance 1in performing its constitu—
tionally mandated duties.

Thank you for this opportunity to comment on this

measure.
Yours truly,
NORMAN C. GORSUCH
ATTORNEY GENERAL
By:
Arthur H. Peterson
Assistant Attorney General
AllPrjb
Attachment
cc w/enc.: Hon. Mike Szymanski

Alaska House of Representatives

cc: Emil Notti
Legislative Assistant
Governor®"s Office
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April 13, 1933

The Hon. Charlie Bussell

Chairman

House Judiciary Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: HJR 5 (constitutional
amendment on annulment of
regulations)

Dear Representative Bussell:

I understand that House Joint Resolution No. 5 is on
your committee"s agenda for today. This letter 1is to briefly
express the Department of Law®"s opposition to that resolution.

The amendment proposed by HJR 5 is virtually 1identical
to the Eleventh Legislature®s CS HJR 32 am. (The only difference
between the two amendments 1is that HJR 5 provides for the annul —
ment to take effect 30 days after approval of the resolution,
whereas the earlier version provided that it would take effect on
the date the current resolution is approved.) That amendment was
rejected by the voters on November 4, 1980 by a vote of 82,010 to
58,808. That is a substantial margin, and we should assume that
the voters knew what they were doing. They should not be repeat—
edly subjected to the same ballot issue.

As you know, these proposals for constitutional amend-—
ments are intended to reverse the effect of the Alaska Supreme
Court"s decision in State of Alaska v. A.L.I1.V.E Voluntary, 606
P.2d 769 (1980). The essence of that court decision, which held
invalid the statute (AS 44.62.320(a)) that provided for
legislative annulment of administrative regulations by concurrent
resolution, is that (1) procedurally and substantively valid
regulations have the force of law, (2) an "annulment"” of a
regulation has the effect of changing the “".aw, and (3) when the
legislature <changes the law, it must do so by following the
constitutional procedures for law-making. Since AS
44.62.320(a)"s concurrent resolutions do not follow the

procedures for law-making, the court held that that statute was
invalid.

As the court pointed out in Plumley v. Hale, 594 P.2d

497, 500 (Alaska 1979), the wvarious constitutional provisions
specifying the mechanics of legislation are "designed to engender
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a responsible legislative process worthy of the public trust."

Those provisions are "to ensure deliberation prior to passage, to
ensure that the requisite majority of each house affirmatively
votes to enact a bill into law, and to provide a public record of
the vote <cast by each Ilegislator.” Id. Those procedures in—
clude, for example, the single subject rule of art. 1Il, sec. 13;

the requirement of separate readings on separate days, under art.

11, sec. 14; the requirement that the ayes and nays on final pas—
sage be recorded in the legislative journal, under art. 11, sec.

14; and, of course, the provisions on gubernatorial veto, under

art. 11, secs. 15 and 16.

Those provisions provide for public accountability,
public notice, and an opportunity for the public to prepare for
the application of new law. Regulations adopted under the Alaska
Administrative Procedure Act require public notice, opportunity
for public comment, legal review by the Department of Law, and a
deferred effective date. The current version of this proposed
constitutional amendment has 1improved upon some earlier versions
by the provision for a thirty-day deferral of the effective date,
but neither the other constitutional protections nor the corre—
sponding Administrative Procedure Act protections would be appli—
cable to the annulment of an administrative regulation.

The proposed constitutional amendment before you is not
a "mere adjustment" or technical correction of the constitution.
It proposes a substantial realignment of the constitutionally
specified powers. Although the adoption of administrative regu—
lations by an administrative agency is considered a "quasi-legis—
lative function,"” it is an essential part of the executive
branch®s execution or 1implementation of a statute. The proposed
amendment, by providing for legislative annulment, by means a
concurrent resoiutim, provides Tfor the legislature to make what

could be <considered executive-branch decisions -- executing a
program created by statute. This concentration of power 1in the
legislative branch -- both enacting the program statute and then
participating 1in executing it - does not reflect a sound policy
in the face of the separation-of-powers doctrine as expressed in
the Federalist Papers and other writings. That doctrine, of
course, 1involves a blending or sharing of powers. The purpose 1is

to avoid an inappropriate concentration of power.

In addition, when the legislature makes a simple nega—
tive statement by merely annulling a regulation, it interferes
with the executive-branch®s execution of the statute and offers

nothing 1in 1its place. For example, the regulation involved jn
the A.L.1.V_E. Voluntary case was a Department of Revenue regu-—
lation dealing with permits for such things as lotteries. It

contained several elements: a dollar Ulimitation, a time limita—
tion, and a provision for the cumulative effect of the value of
individual prizes in reaching the dollar limitation. When the
legislature annuls a provision such as that, 1is the agency to
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interpret that annulment as meaning that the dollar limitation 1is
not appropriate, or that the time period is not appropriate, or,
that the cumulative effect 1is not appropriate? If the agency
concluded that the legislature must have been primarily concerned
about the dollar limitation, and adopted a new regulation speci—
fying a different dollar amount, would it be guessing right?

I do not believe that anyone questions the legisla—
ture®s right to review the executive-branch®s execution of the

statute. Nor does anyone question the legislature®s right to
enact statutes setting guidelines and 1imposing Jlimitations or
prohibitions. We may disagree as to the merit of a particular

guideline or prohibition, but not as to the right of the legisla—
ture to enact it (subject, 1in some circumstances, to the appli—
cability of other constitutional provisions).

The Alaska Administrative Procedure Act (AS 44.62) pro-—
vides a carefully structured system with many opportunities for
legisiator-involvement 1in the adoption of administrative regu—

lations. If one of those opportunities was missed, or proved
otherwise wunavailing 1in some circumstance, further legislation
might be appropriate. Such legislation would, of course, super—

sede the offending regulation.

Chadha v. Immigration and Naturalization Service, 634
F.2d 408 (9th Cir. 1980) , is currently on appeal to the Onited

States Supreme Court. That case presents to the court the ques—
tion of the validity of what has become known as the "legislative
veto." A decision is expected by June of this year. Your com—

mittee might also find helpful the discussion 1in the official,
commentary to the 1981 Revised Model State Administrative Proce—
dure Act, promulgated by the National Conference of Commissioners
on Uniform State Laws; see, especially, the art. 11l introductory
comments which discuss ti© legislative/executive/publie inter—
relationship v.?garding administrative regulations.

Thank you for this opportunity to comment. I would be
happy to discuss the matter further with you at your convenience.

Yours truly,
Norman C. Gorsuch

Attorney General

By:£/vyz/yty>* [/
Arthur H. Peterson
Assistant Attorney General

AHP/jib
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cc: Emil Notti
Legislative Assistant
Governor®"s Office
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TRANSCRIPT OF PROCEEDINGS

SENATOR FISCHER:

We next have Judge Tom Stewart with us. | might just, as a
matter of introduction, say that Judge Stewart was a member of the
Legislature in the 1950s, helped organize the Alaska Constitutional
Convention, served as a secretary for the Convention, subsequently
served in the State Senate, has been a very prominent judge, and is
now before us. Tom?

JUDGE STEWART:

Thank you, Mr. Chairman., The question of an elec'.ed Attorney
General, | think should be looked at from several different aspects of
the issue. | would begin with a question of history, and it's kind of a
truism that those who do not look at history are condemned to its
errors. The history of this issue, just in Alaska, is that we had an
elected Attorney General for forty-six years, from 1913 until 1959. The
people who considered whether as a state we should continue to have an
elected Attorney General included twenty-seven former members of the
Legislature who had functioned under an elected Attorney General for
many years in their combined experience, including an Attorney General
who was elected, Ralph J. Rivers, and who came to the convention
convinced that the Attorney General should be elected, and upon the
basis of the debate there and the information that he learned from it,
voted against the election of the Attorney General. The appointed
Attorney General decision was ultimately made. Look to the history of

other states, and | recall very clearly when a gentleman named Thomas



E. Dewey, who was the Governor of

[Jew York, came to Alaska in the late 1940s orthe early 1950s, and met
with political leaders in Alaska, and one specific word of advice that he
made after his years of experience as Governor of New York and a
leading prosecutor was: "Whatever you do, do not elect the Attorney
General in your state."

Now, another aspect besides history, and we'll touch a little bit on
the history of election of attorneys general in otherstates, but | think
before doing so | would like to look a little bit at the nature of his
functions. By nature, it's an error to label the Attorney General the
attorney for the people. In fact he is not that. He is the attorney for
the executive branch of the government. A governor is the Governor
for the people, but not the Attorney General. A citizen cannot go up
to his office and say, "I want an opinion." He will of necessity say to
you: "we don't give opinions for the citizens; we give opinions for the
executive branch and its agencies."”

And | might pause a moment there; there's been an unfortunate
history in Alaska that the Legislature has somehow looked to the
opinions of the Attorney General as guidance for the meaning of the
laws. In my judgment that's a serious error. The Legislature should
have its own attorney. It should not look to the Attorney General.

Now, the Attorney General :s likc any other professional attorney.
He is an attorney. His professional duty is to his client. His
professional duty is to help his client realize his client's needs, not to

make an independent judgment of what he thinks is right or wrong in



terms of his client's needs, but what his client thinks his needsare,
and as a professional person, he should be looking tothat.

Now, there's a mistaken view. Perhaps you might believe that
somehow the Attorney General's opinions, which are published, are
usually, hopefully, well considered, thought out, researched, and
detailed—somehow have the quality of a judicial opinion. They do not.
They are fundamentally different in nature, because they are not
framed on an adversary basis. They are not based upon two sides
genuinely, seriously opposed to one another, summoning every argument
on the opposite sides. Rather they are framed like any other
attorney's opinion, based on what he thinks his client's interests are.
He's an advocate of that side, where a judge sits and listens to both
sides. A judge, in effect, listens to cross examination. He listens to
the argument, to the criticism of the argument, and to the counter
criticism of the argument. The Attorney General has none of that in
the framing of his opinions, and his opinions should not be viewed as if
they had behind them the adversary process, which is fundamental to a
judicial opinion or descision.

It's an error to think that the Attorney General can somehow
satisfy pressing, immediate political concerns about a particular issue.
What gives him the ability to try to read in what the newspapers are
printing, or what he sees on TV, or what some constituents are saying,
that that is the opinion of the majority of the people? lie is not elected
to determine what the policy of the government should be. | mean,

he's not chosen to do that, whether elected or otherwise. He's chosen



to be the legal advisor to the executive branch, and lie should not
frame his opinions based on current political views. That's the
Governor's choice. The Governor is the one that is chosen to fix the
policy of the executive branch of the government, or it's the
Legislature's choice in making the laws. Now, it would be a sorry state
of affairs if the Attorney General framed his opinions, not on what his
client desires to do to answer the public need, but what somehow is his
reading of political opinion and then to color his professional legal
opinion based on that kind of a view.

| hove substantial personal experience. | served under an elected
Attorney General for better than three years — under two of them:
under elected Attorney General Ralph J. Rivers and under elected
Attorney General J. Gerold Williams. What the Attorney General decides
cuts across the whole spectrum of the executive branch. He advises
each and every department, and believe me, gentlemen and ladies, from
what | saw in the operation of that office, his opinions, when he is
elected, are colored by what he thinks that commissioner should do on a
specific issue when he is going to be answering to the people in an
election, rather than on what the policy of the executive branch will be
in general.

If the Attorney General is elected you have built in conflict with
the Governor. Wherever they have different personal views, there is
going to be an expression of opinion and the Attorney General will
determine what he thinks will help him political y, and not what will

help the Governor on the other side; so that his opinions are going to
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be

affected by his personal posture in the eyes of the electorate, rather
than on what the right legal decision should be for the benefit of the
executive branch. An elected Attorney General has a constant ambition
to be the Governor, and is, therefore, necessarily in conflict with the
elected Governor.

The problem of putting this issue to the vote of the peopie is tnat
it's an issue that should not be viewed as an independent question.
The question is not just whether the Attorney General should be
elected. The question is what kind of an executive branch do you
want? Now, you hear it commonly said that under our constitution we
have a strong Governor. | suggest to you that that's a mistaken
characterization. What you have is an accountable Governor, a
Governor who can be held to account for the conduct of the entire
executive branch. His strength is a function of the Legislate'™", what
kind of laws the Legislature passes, what kind of limitations the
Legislature puts on his authority. If you put an independent elected
officer there, whose functions will cut across the entire executive
branch, you can no longer hold the Governor accountable for what he
does, because he may try to take action and the Attorney General can
thwart it by his opinion.

Another reason why it should not go to the electorate is because
there is an inadequate opportunity to debate this issue. You cannot
put it in the perspective of what kind of an executive branch do you

want. It's, as | say, an issue that should nut



and cannot rationally be considered independently of that larger
question of the nature of the executive branch, and if you put it in the
form of the resolution that's before you today, that's not what will be
before the voters to consider and to look at.

In my judgment, there is no sound argument in saying that
forty-five states have elected attorneys general. If you get an elected
Attorney General, believe me, you will not change it. You can never,
as it were, take away an elected Attorney General from the electorate.
| suggest to you that before you consider this serious question, that
you should invite some governors from some other states where this
system functions to testify to you what happens in their states, invite
the Governor of New York, invite the Governor of California, invite the
Governor of Washington, and see what they say to you about hew an
independent person in that office frustrates the capacity of the
executive branch to operate.

Now, let me turn back to history just a little bit. There was some
mention made previously about the Attorney General of the United
States, and in history the form of our state government is patterned
from the federal government. | don't think you've ever heard a serious
voice raised that the Attorney General of the United States should be
elected. He is the advisor to the Pref ‘Jont and to the executive
branch as such. He is the supervisor of the prosecutors for the
nation. But | don't think you hear any responsible, reliable voice on
the national scene say that somehow the government of the United

States would be better if the Attorney General were elected. And the



history of that idea is two hundred years old.

Now, I'd just like to quote to you a few sentences from the
Federalist Papers, number 70, written by Alexander Hamilton in 1783.
It was addressed to the people of the State of New York at the time in
the Federalist Papers: "There is an idea which is not without its
advocates that a vigorous executive is inconsistent with the genius of
republican government.” Now, | would remind you, republican
government is representative government. It is a government where
you, the elected representatives, are asked to make wise decisions,
decisions that the electorate cannot in its forum make, but which take
the kind of consideration that you people can give it. "Enlightened
well-wishers to this species of government must at least hope that the
supposition is destitute of foundation." "Energy in the executive is a
leading character in the definition of good government." Now, energy
is the capacity to make a decision and carry it out. |If you elect the
Attorney General, you will deprive the Governor of that energy. His
energy will go to fighting with the enemy within his own ranks. His
energy will be directed 10 the intrafamily warfare within his cabinet
generated by having an independent and conflicting voice there.

The situation is not unlike having two governments in one city,
like the City of Anchorage and the Borough of Anchorage, the City of
Juneau and the Borough of Juneau. If you look to the history of our
local governments, most of our major communities have wisely consoli-
dated those into one, so that the energy of the people that run them is

not in fighting between people in their own community



but in addressing the principal problems. And | say to you that you
will deprive the executive branch of its capacity for energy, for making
effective decisions, if you saddle the Governor with an opponent within
his system.

| don't want to prolong the discussion, but I'm utterly, totally
convinced that to allow this to happen, and if you put it to the vote of
the people it's likely to happen, because you can't adequately debate it
in that forum, you can't put it in its perspective, if you allow it to
happen, you will have forever damaged the quality of Alaskan
government.

SENATOR FISCHER:

Tom, thank you very much for your solid statement. Are there
any questions or comments? Senator Ray?

SENATOR RAY:

Judge Stewart, you brought up something that's been on my mind
for a good length of time, and that is the problem with the Attorney
General's opinions, and why the Legislature seeks his opinions and puts
a great deal of credibility toward them. For the last, oh, at least ten
years or more, it would appear to me that most attorneys general have
thwarted the will of the Legislature. When we pass a bill that has not
been appreciated by the Administration, or the Attorney General finds
that the Administration doesn't want to administer, he writes a letter
saying it's unconstitutional and, therefore, saying that he is sworn to
uphold the lav/s of the State of Alaska, that he is advising the

Administration not to administer it. This is contrary to the



Constitution of the State of Alaska. It says that he cannot do that.
He must seek judicial counsel, and the judiciary makes the
determination, and you have validated that for me today; and in our
times of acquaintance and friendship, | want to thank you most for that
statement you made right there. But how can we approach the
Attorney General, or how do we overcome that? That's why we seek
the opinions, and that's why a lot of times we're more or less bound by
them, or we are asking them, rather than just to have our—we must
come to a compromise position rather tha ;ust to have our bills go
down the tube or not be administered.

JUDGE STEWART:

May | respond, Mr. Chairman?

SENATOR FISCHER:

Certainly, Tom.

JUDGE STEWART:

| think you're absolutely right, and it seems to me, as | began,
you should look at history. How does it happen that the Attorney
General has such a pervasive influence in the Alaskan government?
Well, when we were a young territory, a small territory, the Attorney
General was the only legal officer to look to. The Legislature had no
staff, and there grew up an aura, somehow, of something sacrosanct
about the Attorney General, and it should not be. He should be no
more and no less than a legal advisor to the Governor. Now, the
Governor might be a better lawyer than the Attorney General. You

might very well have a Governor who's a lawyer and who's elected, who
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knows more about the lav/, who does his research more carefully, is a
better professional person than the Attorney General. He should be
able to look at the Attorney General's opinion and say, "thank you, Mr.
Attorney General, you're good and | want to keep you on, but I'm not
going to pay any attention to that opinion because | don't think it's any
good." He should be free to do that. The Legislature should never be
bound by the Attorney General in any way. My advice, apart from this
thing, is to hire yourself counsel: a counsel to the Senate and a
counsel to the Hou.”, and rely on them for your legal opinions about
the validity of your legislation, not the Attorney General, because his
duty is elsewhere.

SENATOR RAY:

But, isn't there some way? You see, where we're thwarted a lot
of times is that he will advise the Governor that in his opinion it's
unconstitutional, and that, therefore, the Governor should not
administer it. And a lot of times, by the time an individual legislator,
who knows he's in the right, he does not have the wherewithal to bring
court action.

JUDGE STEWART:

To take this to the court?

SENATOR RAY:

Yeah. And a lot of times when they do, by the time the two
years that it would take to yet before the courts, in a lot of instances,
it's a moot question. The guy has lost. So you just more or less seek

a compromise position with the Administration in order to resolve and
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get a half a loaf, rather than to take the whole thing.

JUDGE STEWART:

There's nothing that | know of in the constitution that says the
Governor has to follow the opinion of the Attorney General. Just
because the Attorney General says it's unconstitutional does not make it
so. | know of no way you can answer that question that you put,
Senator Ray, without persuading the Governor in the particular
instance that he should not follow the opinion of the Attorney General
in that instance—or to go get another opinion if you can, to have the
Attorney General take another look at it.

SENATOR RAY:

Well, if there is nothing that makes that opinion sacrosanct, that
says the Governor can't support the legislation if he wants to ...

SENATOR RODEY:

Well, it might be in his best political interest to have the Attorney
General say that and

JUDGE STEWART:

That may very well be.

SENATOR RAY:

In fact he might even seek that opinion out so that he can avoid
doing what is politically distasteful to him.

JUDGE STEWART:

If that's the case, | think you have no alternative but to summon
some resource to get yourself into court. I'd be glad to answer any

other
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SENATOR FISCHER:

Thank you, Tom.

SENATOR STURGULEWSKI:

Mr. Chairman, just a comment, that this is a most provocative
discussion of how the Attorney General has evolved and just in the few
years that I've been here, why, you see us going to [Legislative] Legal
Services when we want )ne opinion, we go to the Attorney General for
another. | think this is worthy of some exploration. It seems to me,
one, you could, of course, go to court more often to challenge that
opinion, but | almost think it wou'd have to be, to bring change, an
evolutionary kind of a thing where you would, in fact, either give the
status to your current legal services or hire independent counsel that
would be available for advice and you start going there as opposed to
what we do now, which is more and more to go to the Attorney General
for their opinion. But that is interesting and it would be interesting
maybe to see a catalna of things that you might do to bring about the
kind of change that will bring more balance there. We use the
Attorney General as the final word in a lot of coses.

SENATOR FISCHER:

Senator Ray?

SENATOR RAY:

Because we're forced to. We're forced to reach a compromise
position because otherwise he will say in his opinion it's uncorstitutional
and then the Governor will say, okay, and it's not administered; and

then we're up to the wall unless we have the financial resources, the



backing of somebody to get it into court in a rapid fashion and then
have the court act upon it.

SENATOR STURGULEW SKI:

Your asking what?

SENATOR RAY:

See, well, | even had the crazy idea one time of asking for
advisory opinions from the Supreme Court or from the Superior Court -
just advisory opinions on matters of great state interest and just have
them give an opinion of whether it was constitutional or not, and they
didn't want to do it.

JUDGE STEWART:

Mr. Chairman, may | just add one note, without extending your
time, in response to Senator Sturgulewski's comments? | think it might
be useful for you to look to the pattern of some other states. Now,
the Legislative Affairs Agency is one thing that does its research, and
it has its attorney that advises it as a staff. What I'm talking about is
counsel to the Senate

SENATOR STURGULEWSKI:

That's right. We haven't done that.

JUDGE STEWART:

and counsel to the House, and you will find that pattern in
other states. | happen to know quite well an excellent counsel to the
California State Senate, and the nature of the function of his office is
very important in the success of legislation in that state, and to giving

the - of necessity - the majority in the Senate that chooses him, legal



opinions.

SENATOR FISCHER:

Senator Ray?

SENATOR RAY:

Then, again. Tom, we've been, at various and odd times, in the
Legislature, either one house or the other, or both acting in concert,
have hired outside counsel in particular areas of interest or to answer
specific questions, but then we're always criticized by the public or by
those critics of the Legislature who declaim to the public that the
Legislature spends its money, they have hired these people to do thus
and such, and it gives the appearance that the Legislature is a bunch
of spendthrifts when they have legal officers they could go to like the
Attorney General which they in error believe is available to us to tell
us what is constitutional and what isn't.

JUDGE STEWART:

| appreciate the opportunity to appear, Mr. Chairman.

SENATOR FISCHER:

| really appreciate your testifying.

-14-
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STATE OF ALASKA
FISCAL NOTE Revision Date 1983

I1. FISCAL DETAIL
Department of Law

lille: "...election of the Attorney General.VProgram Category. nTiec ued: General Govt.
Sponsor: House Judiciary ("Orie.-Uehlingi BRIJ, Prorram ot Subprogram” j Affectec:
Requestor: Senate State Af fairs Legal Services, Administrative Services
FY 83 1 FY 84 1 FY 85 Fy 86 1rvy.87 1lFry 88
OPERATING 1 1 1 1 1
100 PERSONAL SERVICES 1 I 1 | 1
200 TRAVEL 1 1 1 1 1
300 CONTRACTUAL 1 1 1 1 1
400 COMMODITIES I 1 1 1 1
500 EQUIPMENT 1 1 1 1 1
600 LAND I STRUCTURES 1 1 1 1 1
700 GRANTS, CLAIMS, ETC 1 1 1 1 1
i 1 1 1 1 1
| TOTAL OPERATING 1 1 - 1 1 = \ *
1 CAPITAL 1 1 1 1 1 1
! REVENUE 1 1 1 1 1 1
FUNDING: (Thousands of Dollars)
general fund 1 1 * * 1 * 1 *
FEDERAL FUNDS 1 1 1 1 1
OTHER (Specif Source) 1 1 1 1 I
1 i 1 1 1
POSITIONS:
ruLL-ilME 1 1 - 1 = 1 = 1+
PART-TIME 1 1 1 1 1
TEMPORARY 1 1 1 1 i
1 1 1 1 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

* Because expenditures would not begin until the latter part of FY 85,
cannot be determined at this time. Flease see Analys.is.

ANALYSIS:

act"al costs

Attach a separate pace for any Analysis

Ereparea %y: Richard 1. Peeuesd Birector Phone: 465- 3672
Division: Administrative SerxMces Division : Date- f_ﬂ%y 26, 1983"
. .. .. hLak/o i

Approved by Cotltmssioner: Norman C. Gopsuch®, Attorney General Date: May 26, 1983
Department: Department of Law —————m
ibution:

Original to Legislative Finance

Ccpy to Office cf Management and Budget (for Legislature introduced bills)

Copy to Department (for Governor introduced bills)

Ccpy to Sponsor

Cccv to

Reouestor (if different from Sponsor) </0 /



CSSSHJR No. 7 (Judiciary)
Analysis

This resolution provides for a ballot proposition that
would, 1if approved by the voters, amend the state"s constitution
by changing the position of attorney general from an appointed
office to an elected office. The proposed amendments would also
remove the governor®"s organizational and supervisory controls
over any function or unit of government headed by the attorney
general.

These controls are normally maintained through
executive branch procedural requirements imposed on other
executive branch agencies by the Department of Administration and

the Office of Management and Budget. The controls are exercised
by requiring that other departments obtain OMB"s and
Administration®s approval for: purchasing, Jleasing and supply;

professional services contracting; duplicating services;

personnel administration and labor relations; equal employment
opDortunitv programs; data processing, information management and
telecommunications services; records management; preaudit
accounting services; and budget preparation and budget
management.

It will be very expensive for an elected attorney
general to provide all or most of these services 1in-house.
Although an attorney general may decide to use some of the
centrally provided services, key areas such as: personnel;
professional services contracting; purchasing, supply and
leasing; data processing; and budget preparation and management,
would have to be provided in-house if the attorney general”®s
functions are to be at least reasonably free of the governor's
supervision. In addition, it is more than likely that attorney
timekeeping would be required throughout the Civil Division
because most client agencies would not share the same priorities
and program goals of an elected attorney general and they would
undoubtedly insist that all interagency-funded legal wmervices
provided on their behalf be accurately documented at fully
substantiated.

Additional costs, expressed in FY 83 dollars, that will
provide for complete independence from the organizational and
supervisory control of the governor are shown below. Even if the
attorney general were to forego a part of this independence, the
savings would only amount to 20 or 30% of the total cost because
of the necessity to retain in-house control over the essential
suDDort services that determine a department®s freedom of action.



Function

Director®"s Office

Personnel

Property/Supply

Finance/Accounting

(1)
(1)
€y

(1)

(€9)
(2)
(1)
(2)
1)

5]

€9)
€9)
(1)
€9)

®

(€9)
€9)
€9)

TT)

Salary/

Positions Benefits

Budget Analyst R19
Admin. Officer R17
Clk. Typist RS

113,805

Personnel Mgr. R21
Personnel Analysts R16
Training Officer R18
Personnel Tech."s R12
Payroll Clerk R10

Clk. Typist RS
TS5T7TOT

Materials Mgr. R21
Purchasing Agent R18
Supply Officer R16
Clk. Typist RS

161 ,843

Finance Officer R21
Acct. Supervisor R16
Acct:. Clerk R10

"1707427

Other Position Costs
Travel 2,500
Contractual 24,100
Commod.-ongoing 5,400
Commod.-one-time 4,500
Equip.-one-time 18,100

54 ,600

Travel 2,500
Contractual 54,200
Commod.-ongoing 14,400
Commod.-one-time 12,000
Equip.-one-time 24,100
TO772IH)

Travel 2,500
Contractual 19,600
Commod.-ongoing 7,200
Commod.-one-time 6,000
Equip.-one-time 19,300
54 ,600

Travel 2,500
Contrnctunl 19,900
Commod.-ongoing 5,400
Commod.-one-time 4,500
Equip.-one-time 3,600
T57nnr

Total

168,405

216,443

TSTTT2I



Attorney Timekeeping

(1) Accountant R18 Travel 1,800

(3) DP Clerks R11/R9 Contractual 33,000
Commod.-ongoing 7,200
Commod.-one-time 6,000
Equip.-one-time id ,000

(A) 111,023 64 ,000 175,023

Records Management

(1) Records Analyst R18 Travel 1,800

(1) Records Supervisor RI15 Contractual 01,200

(1) Records Handler R12 Commod.-ongoing 9,000

(2) Microfilm Operators R10/R14 Commod.-one-time 7,500
Equip.-one-time 81,000

1ST 180 ,z.32 180,500 360 ,932

Data Processing/Communications

(1) DP Mgr. R21 Travel 2,500

(1) Programmer Analyst R18 Contractual 319,900

(1) DP/Comm. Sys. Supvr. R18 Commod.-ongoing 5,/.00
Commod.-one-time /(,500
Equip.-one-time /.1,600

(3) iz.2,116 373,000 516,016

Duplication Svcs.

(1) Duplication Mgr. R19 Travel 1,000

(1) Printing Tech. R17 Contractual 7/. ,500

(2) Machine Operators R12 Commod.-ongoing 57,200
Commod.-one-time 6,000
Equjp.-one-tiina 15 A o300

U) TKTJtt 793 500 S3772M

TOTAL (34) 1,2/(8,721 1,16/.,200 2,/#12,921



Non-salary costs include anticipated space rental of
6,000 sq. ft. for the additional staff of 34, at $2.00 per sq.
ft., per month, plus 2,000 sq. ft. each, for records management
and duplication services. Also costed in 1is $200 per month per
employee for contractual services to cover telephone, copying and
postage. Ongoing commodities are estimated at $150 per month,
per employee. New position costs include $1,500 per employee for
one-time commodities (furniture and equipment costing less than
$500 per item), and $1,200 per employee for new position
equipment costing more than $500 per item. Special items include
$15,000 for employee recruitment advertising for non-attorney job
applicants, $5,000 for personnel system printing, and $20,00*0 for
a data processing program to maintain EEO statistics. Word
processors will cost $14,500 each for a total cost of $48,000.
Records management equipment include storage devices and
microfilm/graphics equipment totalling $75,000. Duplication
equipment will cost approximately $150,000. DP terminals for
both the DP section and the timekeeping section will cost
$50,000. Data processing computer-time should be at $150,000 per
year and an additional $150,000 is included to maintain and
enhance the department ™ work management, timekeeping, opinion
indexing, Westlaw and PROMIS systems.

The total additional cost of $2,412,921 is an enormous
increase over the department®s current administrative overhead of
$449,800 projected for FY 84. It is, however, part of the price
that must be paid if the proposal to have an elected attorney
general is adopted by the electorate during the 1984 general
election.

Another major cost area that will eventually occur as a
result of changing from an appointed to an elected attorney
general, will be a proliferation of special counsel on the staff
of major departments. Historically, such counsel have been
employed by executive branch agencies to give department heads a
"second”™ opinion 1in controversial matters 1in states having an
elec“td attorney general. Such counsel wusually do not have the
authority to litigate, but they do provide legal advice to
department heads and submit amicus briefs in litigation affecting
their department®s programs. It is not unusual in these states
to see four or five separate briefs filed in a single matter, in
addition to the attorney general®s brief, representing the
varying viewpoints of different agencies. Costs for just a
single special counsel, 1including secretarial assistance, total
about $150,000 per year 1in 1983 dollars. Although 1t 1is
impossible, at this time, to accurately say how extensive the
use of in-house counsel will be if there 1is an elected attorney
general, the additional cost for such counsel could easily exceed
$1.0 million annually, within just a few years.



Bill Sheffield, Governor

POUCH K - STATE CAPITOL

DEPARTMENT OF LAW

OFFICE OF THEATTORNEY GENERAL PHONE: 1907) 465-3600

Hay 26, 19S3

The Honorable Vic Fischer

Senator

Chairman, Senate State
Affairs Committee

Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: Elected AG
Dear Senator Fischer:
You have requested that the Department of Law respond

to several aspects of CSSSHJR 7 (Jud). In particular, you have
made inquiry regarding:

1. The fiscal 1impact CSSSHJR 7 (Jud) would have on
state government operations;

2. A statement of my position on the proposed legis—
lation ;

3. Information on the pattern of elected attorneys

general compared toappointed attorneys general in the
United States;

4. Information on increased costs associated with
utilizing "in-house"™ counsel for the executive agencies 1in
addition to the elected attorney general.

Attached 1is a fiscal note and fiscal analysis prepared
by my office with respect to CSSSHJR 7 (Jud). As with all fiscal
notes, this represents a good faith estimate of the likely in-—
crease the proposed legislation would have on the operating bud-—

get. In preparing this fiscal note we used conservative esti—
mates of the probable costs an elected attorney general would
encompass. If anything, the costs may be higher.

I personally amopposed to CSSfi*JR 7 (Jud). I have

lived and practiced law in our state for most of my adult life.

I am absolutely convinced that the needs of all Alaskans are best
served by having an appointed attorney general. Election of one
cabinet level official makes no more sense than a complete
election of all commissioners.



Honorable Vic Fischer May 26, 1983
Senator Page 2

The Governor, as the state"s principal executive
officer, needs to have a responsive and reliable Department of
Law. I think good management requires an appointed attorney
general, but more importantly common sense suggests that the at—
torney general selection be made by appointment. In our vast
state, with disparate interests and citizens, the administration
of state government requires a strong governor. The last thing
our state needs is an elected attorney general who may have a
personal or political agenda which varies from the position of
the Governor. The friction between the two elected officials can
lead to a less responsive state bureaucracy with a diffuse
accountability to the electorate.

I could relate anecdotes which illustrate this fronm
other jurisdictions having elected attorneys general. Instead, |
would rather provide a quotation from the National Municipal
League:

AlIl authorities on executive organization agree
with the position embraced by the Model State Con—
stitution for more than 40 years that administra—
tive power and responsibility should be concen—
trated in a single popularly elected chief exec—
utive. There is growing vrecognition that the
governor, as the representative of all the people,

should be equipped with the constitutional status

necessary to exercise constructive leadership as

the <chief lawmaker and political head of his

state. 1/

Studies on administrative reorganization usually argue
that fragmentation leads to irresponsibility, but a single chief
executive can be held accountable through the electoral systenm
and, as a consequence, can make the administration more respon-—

sive. In my opinion, the Governor of Alaska needs the flexibil—
ity and discretion that 1is implied 1in an appointed attorney
general. Anything less will inevitably drive a wedge between the

Governor and the Department of Law to the detriment of the citi—
zens of our state.

You also requested comparative information on elected
versus appointed attorneys general. Our research indicates that
the Attorney Gen-ral 1is popularly elected in forty-two states.

1/ National Municipal League, MODEL STATE CONSTITUTION (6th
ed.) 65-66 (1963).



Honorable Vic Fischer May 26, 1983
Senator Page 3

The Attorney General 1is appointed by the Governor 1in six states,
three territories and the Commonwealth of Puerto Rico. In Maine,
the Attorney General 1is selected by the Legislature while Tennes—
see"s Attorney General is selected by the Supreme Court of that

state. Historically, the Attorney General h~* an appoint—
ive, rather than elective, official. In England, he was appoint—
ed by the Crown and only 1incidentally acquired elective status
through a seat 1in Parliament. In Colonial America, Attorneys

General were wusually appointed by the Governor of the Colony.
The Attorney General of the United States still serves at the

pleasure of the President with the advice and consent of the
Senate.

In response to your question on use and cost of
additional counsel for the executive branch 1in states having
elected attorneys general, 1 am of the opinion that this use (and
cost) depends on the relationship between the Governor and the
elected Attorney General. In a situation where an elected At—
torney General and Governor are cooperative, cordial and share a
similar political philosophy, the need for additional counsel

will be reduced. Regrettably, this 1is not always the situation.
A 1976 study by the National Governors®™ Conference explored the
role of Governors®™ legal advisors. The study, which was based

primarily on a questionnaire to these advisors, found problems in
this relationship:

In many States the relationship between the
Governor and the Attorney General 1is not a smooth

one. In addition to whatever political differ—
ences there may be between the.n, there are several
operational areas of potential conflict. These

include conflicts over the extent to which the
legal talent employed by state agencies should
report to the Attorney General or to the agencies;
concern that the Governor cannot easily deal with
the Attorney General because the Attorney General
normally provides “yes-no"™ answers rather than
discussions of the legal risk of various options;
and the possible frictions that may normally occur
in an atr, rney-client situation. Nevertheless,
all but two of the 1legal advisors reported that
they seek informal opinions for the Governor from
the Attorney General. 2/

2/ National Governors®™ Conference, Center for Policy Research
and Analysis, LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).



Honorable Vic Fischer May 26, 1983
Senator Page 4

While 1 cannot estimate the actual use and cost of ad-—
ditional counsel to oversee the elected Attorney General on be—
half of the Governor, |1 am convinced there will be some addition—
al use by the Governor®s office even 1in the best of times. |
sadly regret that the citizens of our state will be required to
pay for this additional layer of bureaucracy.

In addition, the heads of executive departments will
hire their own attorneys. Thus, there will be a proliferation of
special counsel on the staff of major departments. Historically,
such counsel have been employed by executive branch agencies to
give department heads a "second"™ opinion in controversial matters
in states having an <elected attorney general. Such counsel
usually do not have the authority to litigate, but they do pro-—
vide legal advice to department heads and submit amicus briefs in
litigation affecting their department®s programs. It is not un—
usual 1iIn these states to see four or five separate briefs filed
in a single matter, 1in addition to the attorney general®s brief,

representing the varying viewpoints of different agencies. Thus,
the courts and the public will be confused about state policy on
many 1issues. In addition, the cost for such counsel could easily

exceed $1.0 million annually, within just a few years.

As always, | would be delighted to answer any addition—
al questions you may have.

Attorney General

NCG:vrb

Attachment
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T0: Senator Bill Ray

FROM: Paula d. Scavera

DATE: May 25, 1984

RE: SCS HJR 66 (State Affairs)

Tlie purpose of this resolution is to request Congress to make it illegal
to remove from Alaska World War Il artifacts unless the removal i.s
authorized by the federal and state governments or unless the artifact

is determined by the federal and state government to be hazardous to
human or animal life in the area on which it is located.



Alaska Ptate Skgjialature
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John J. Liska

February 23, 1984

MEMORANDUM

FROM: Representative John J. Liska

While in Session

Pouch V
State Capitol
Juneau. Alaska 9S8

(907) <165-3733

Heme - District 15
Star Rcute 3ox 421
Eagle River. Alaska 39:

(907) 653-2526

REFERENCE: HJR 66, relating to removal of WW Il artifacts from the

State.

The purpose of this Joint Resolution to request the Federal

Government

not to remove World War Il artifacts from the State of Alaska.

Unless the removal is authorized by the Federal or State Government or
if the Federal or State Government determines the artifacts to be

hazardous to human or animal life.

The problem of removal of World War Il artifacts has been and is an

ongoing problem In our State.

Your packets contain:

A. Pages 30, 31 and 32 from a publication entitled

"The Historical

"Battle of Alaska"™ remains"™. These pages refer to various types
of aircraft: that crashed in Alarka and where they were removed

to:

1. Douglas - 0 - 38F - removed to Air Force Base Museum in

Dayton Ohio in 1968.

2. Stinson - A Trimotor - to Wisconsin
Berry.

in 1972 by J.D,

3. P - 51H and P - 40 - Steve Myers, Washington

4. U.S. Navy Vough 0S 9U King Fisher -
Smithsonian Institute.

5. B - 23 Mitchell Bombers

6. P - 39 Airacobras

removed to the

Additionally, page 7J shows Japanese artifacts from World War II.



Page two
HIJR 66

In addition in your packets, but not nearly as interesting, are letters
from CAVPAC supporting HJR 66 and HB 678 and a copy of a letter from
General Talley who was involved in the Alutian Campaign.

Another piece of back up material has been submitted by the North Star
Chapter Pearl Harbor Survivors Association. I have made copies of the
first three pages - which may or may not be the same rvtifacts as

previously submitted in your packet.

JJL/tm



Eesides the public museums such as the Smithsonian Institute and
the Anchorage Historical and Fine Arts Museums, there are many small or
private collections which display items of Alaskan history.

Unfortunately, in many cases, Alaskans have no say in how the

collections are handled.

History is repeating itself in the area of aviation history. It is
seen in many examples of aircraft downed during World War Il which are

laaving the state.

A Douglas 0-38F had engine problems and crashed inl1941. It was

removed to the Air Force Museum in Dayton, Ohio in 1968.

In 1972 a Stinson "A" Trimotor which crashed in 1947 was removed to
Wisconsin by J.D. Derry. Berry wrote to Wien Air Alaska and followed it
up with a phone call to try and get the airline to purchase the plane
for the cost of its removal, but there was no interest, so it was sent

Outside in order to pay the costs for its rrnoval.

Two P-51H"s were pulled out near Stevens Village. Two more were
found near Kotzebue, and three wen removed from across Cook Inlet. One
P-40 was removed from Amchitka Island in the Aleutians. All of these

aircraft were removed by Steve Myers of Washington.

Another P-40 was removed from a site near Fairbanks in 1977 andwas

sold to a buyer at an unknown Lower 48 destination.

30



A United States Navy Vougn 0S2U Kingfisher which crashed during WW
Il on one of the snail islands near Kodiak, was removed in the early

surmer months of 1979 for removal to the Smithsonian.

There have been numerous other cases. An ad in Flying Magazine's
June "80 issue states that sale of "P-39 Airacobras. Recently recovered
from a fresh water lake in the Alaskan PeninsuJa. Russian armament, 117
hour totals hours each. Make offer, would like aviation museum or same
to purchase...Yakima, Washington..." A call from the United States
Historical Aircraft Preservation Museum in Anchorage brought no

response.

Three B-25 Mitchell bombers have left the state in the past, two

years, in flyable condition,headed for the Outside.

The United States Historical Aircraft Preservation Museum has been
trying for several years to open a museum facility located at Merrill
Field, but has been blocked from doing so because it has no planes to
put into the facility. At the same time, the Planes of Fame Museum from
Chino, California has been soliciting donations of Alaska aircraft on a
a promise of opening an alaskan branch museum at some undetermined later

date.

It lias successfull; acquired an A-26 from Dr. Donald Rogers, .an
H-21 helicopter frcm Bill Swift to help in removing aircraft dawned in
Alaska, a B-25 from Fairbanks. A wing 1insignia was donated to the Air

Force Museum by Ted Spencer - the insignia coming from the wing on an

31



aircraft downed at Note which was to have been used in reconstructing a

P-63 Airacobra.

The Conmittee contends that Planes of Faroe has an established
reputation for flying, crashing and destroying one-of-a-kind aircraft,
and of sellirg aircraft and aircraft parts in the Lower 48 and abroad in

order to keep itself solvent.

Flying in races and demonstrations for trophies and prize money has

taken its toll on the vintage military aircraft.

The Committee feels that if it can adhere to those goals,
Alaska will have one of the _finest aviation museums 1in the U.S.,

preserving that part of Alaskan history.

The United States Historical Aircraft Preservation Museum 1is
currently conducting negotiations for several planes of significant
historical value, as well as parts and planes to be retrieved from bush

areas.

Access to battlefields in the Aleutians is difficult because of the
expense and weather conditions involved, but the area promises to be a

fertile area to search.

If the museum has had a difficult time collecting actual aircraft
for its displays, there has teen no shortage of donations of other

treasures. Photographs, blue prints from the Bell Factory which

32



P-51"s Mustang, were used toward the end of VW Il in

These fighters,
Three downed

Alaska. They did not see combat in the. Aleutian Campaign.

P-51"s were located.
AAHS

The P-82 Twin Mustang was based in Alaska after WW IlI. One was located

that bellied in and is intact in the Interior.
USAF



— -
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Curtiss P-40 was used by the LJSAF during the Aleutian Campaign.. Eight
P-40"s were located: Five of them were abandoned, two were downed, and
one is in the bottom of a fresh water lake. Also several brand new
P-40"s were buried in crates in the Aleutians.

RWT

Approximately 48 Lend Lease P-40"s came through Alaska on their way to
Siberia. At present Moscow is the only place in the world that has one
of the Lemid Lease P-401s. Two moire were located in the Interior.

GFP
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Two of these B-25 Medium Bombers went down in the Aleutians during the

Aleutian Campaign.
USAF

Approxinutely 732 of these Lend Lease: B-25 Mitchell Bombers were
ferried from Great Falls, Montana, Whitehorse to Fairbanks to Siberia,
Russia to be used against the Germans during WW [II. Three of these

aircraft went down in the Interior Alaska.
NAA

¥



m ,al,, 5 filll P-39 Airacobra cane through Alaska on their way to
SSS”~nder the Lend Lease Program. Eleven of the P-39"s went down in

the Interior, and ::x of these are in tresn water lakes. USAF
himm =~ - .
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Japanese Model 96 (1936), Type 2, 25 nn Anti“aircraft Gun and Mount.
This gun 1is very rare and was not extensively used by the Japanese.
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Japanese Model 93 Heavy Machine Gun, 13.3 imnon an Anti-Aircraft Mount.
USFWS
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CAVPAC, P.0. Box 8-901 Anchoraoe, Alaska 99508

HJR66 and HB678 BACKUP INFORMATION

The Alaska Historical and Transportation Museum and other Interested non-government
organizations are focusing on long range planning, development, and preservation

of pioneer, transportation and military history throughout the State and especially
on the Aleutian Island Chain,

The projects of the organizing committees are to: (1) Survey and inventory
significant relics, artifacts, and related historical material pertaining to
transportation (surface, maritime, and with major emphasis on aviation); (2)
Develop plans for the historic preservation and interpretation of these artifacts;
(3) Recommend an appropriate museum site(s); (4) Coordinate with other public
and private sector museums to insure that all groups interested in aircraft
recovery can participate in recovery and restoration of aircraft, and that the
restored aircraft will remain in Alaska; and (5) Prepare a presentation for
sutnrittal to the Governor and the Legislatu a in 1985 on a statewide program
of cultural and historical preservation, including programs on pioneer,
transportation, military, and the historically related areas, which are either
not currently included in existing museum services or are inadequate 1in scope.

These projects and assessments will supplement the existing Statewide Museum
Plan and will include recommendations for future museum development in the

State of Alaska.

Thee has Jeen no comprehensive statewide assessment or inventory of Alaska®s
historical artifacts thut are constantly being removed from the State.
Although many agencies have worked with each other on various aspects of
preservation, an overall coordinated appraisal of the most critical needs in
this area has never been possible.

Alaska"s military history covers <4 wide range of topics: the Alaska Purchas..-

to World War Il era, avlatl _n, maritime, Wor ™ War Il Aleutian campaign, DCw
Line, and post-WW Il history, etc. A numbor of agencies have shown an inierosv
and have done limited statewide planning to locate historical Alaskan artifacts,
but have discovered that big mane) in the lower 48 is stealing many of our

WW 11 aircraft from federal and state land without any interference and are
selling them to museums and making a fortune. It"s big business. Many of these
U.S. arid Japanese aircraft have been salvaged almost intact.

It is hoped that HJR66 and HB678 will assist, when Implemented, to retain
valuable artifacts in Alaska and in 1985 some funds can be made available to
improve our historical museums. The Array, Air Force, and National Guard have
already assisted in salvaging and restoring some of these artifacts.
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The historically significant relics, artifacts and other materials are part of
Alaska®"s history and should be preserved before it is too late. Many WWIl air—
craft, both friendly and enemy, have been literally stolen from the Aleutian
Chain and are now in museums In the States of Ohio, Tennessee, Washington and
California that wc know of. They are a part of Alaska®s wartime history and
should remain here. They will also be of tourist interest.
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BACKGROUND MATERIAL IN SUPPORT OF HB
APPROPRIATING FUNDS FOR A COMPREHENSIVE DOCUMENTARY FILM

\ OF wwil 1IN ALASKA

There exist several books and papers, some official, which
purport to document the history of WWII 1in Alaska. In addition,
the military services have extensive motion pictures of their
operations in Alaska. In recent years there has been a rebirth
of interest on the part of individuals and organizations, par—
ticularly veterans organizations, 1in this part of Alaska“"s
history. These individuals and groups have many important visual
records which can be obtained for a comprehensive documentary Ffilm
of WwWIl in Alaska.

In 1980, on the AOth anniversary of its arrival in Alaska,
the veterans of the 11th US AF held a reunion in Alaska. It
included a visit to the Aleutiggs as Ffar out as ?hemya. Weathe$
prohibited their going to Attu. Ex"tensive motion pictures and
video tapes were made of thi3 celebration, including interviews
and oral history from many of the veterans present.

In 1982 extensive motion pictures and video tapes were made
by individuals, organizations and by TV stations of the ceremony 1in
dedication of a memorial on Unalaska Island to all those who lo3t
their lives in the Aleutians dui®ing WWII. This included the Armed
Forces of the United States and Canada, the Aleuts, and the Japanese
Armed Forces. The two Japanese officers, now retired, who led the
first and second wave3 of bombers in the attack on Dutch Harbor
on b June 1972 participated in this dedicatinm. The dedication
was preceded by a flight from Unalaska Islatd to the Umnak Air
Base, and to the position of the Japanese carrier from which the
attack was launched, thence following the course of the planes to

the rendezvous point and returning to Dutch Harbor. The plane

was piloted by the Japanese officer who led the attack, Fflying
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in reverse the course flown in the attack. From the rendezvous
point, the plane flew the course at the same altitude flown 1in the
a?fual at_tack_.f #ﬂ the plane were Admiral James S. Russell, USN-Ret.
who commanded the US Navy Catalinas in Alaska during WWwll, BG
B. B. Talley, Corps of Engineers, retired, who was responsible for
building the secret air base on Umnak Island from which the US AF
P-40s broke up the Japanese aerial attack on Dutch Harbor, and
Admiral Hiroichi Samejima, JMSDF (Ret.) who led the first wave of
Japanese bombers, and Colonel Zenji Abe, JMSDF (Ret.) who led the
second wave which consisted of dive bombers. (Then Lieutenant
Commander Abe later transferred to the army, as the reconstituted
Naval defense force did not have dive bombers.) Also in the
plane were Mr. Ted Spencer who arranged the dedication ceremony
and the aerial flight here described. There was also a motion
picture camera crew aboard who recorded the flight on film.

In view of the advancing.age of the still living-participants
ir WWIl 1in Alaska, delay in the production of this visual history
might preclude their participation in this important chapter 1in
Alaska®"s history.

Inasmuch as the State of Alaska would be the primary bene-
ficiar , the State should be the primary sponsor of the project.
Such a project is within the purview of the Alaska Historical
Commission of the Department of Education.

The project would include, but not necessarily be limited
to, bringing together into a single compilation the best of the
existing film, editing it into a single comprehensive historical
document. There should be included in this compilation such
additional footage as may be appropriate, with commentary by
selected veterans who took part in the action.

Upon being instructed to carry out this project and being
provided with the necessary fund3 for its accomplishment, the

Alaska Historical Commission formed by AS Title 4A, Article 3,
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would have power to prepare or to authorize and coordinate the
preparation and production by others of a documentary film cover—
ing this important portion of Alaska®s history. Such a history
should include but not be limited to the stills and motion pic—
tures already in existance, but should include additional visual
components as may be appropriate. Such a project should be
completed by June 30, 1986.

A conceptual organization structure for executing this

project is shown 1in Figure 1.



Part 1. “acts of Aircraft and Aircraft Parts, Flvable and Non-Flyable,
that Left the State or Alaska.

?arre 1. Douglas 0-38? Aircraft that left the state o™ .Alaska in 1<68.

Pane 1. Plying Magazine add in June 1<F0 regarding the removal of two
F-39 Airacobras from .Alasla. Si?: years ago two P-3< Airacobras
were located atMinchumina Lake. In 1982 approximately 310,000
were spent by acompany to retrieve these aircraft. The group
~ound out these were no longer there. We suspected that the
aircraft mentioned in the Flyins Magazine add are the same ones
that were 1in Minchunina Lake.

Page 3. A letter to Mr. Aldrich in Califorria who sells vintage air—
plane parts. He sent to the USHAFM the original letter of
Mr. Steve Matthews of Fairbanks who illegally removed airplane
parts from state land and was attempting to sell them. The
present whereabouts of the parts are unknown.

Page L, Photographs of two P-3< Airacobras onstate land near Fairbanks.
For the past "Bur years illegal salvamnes had been done to these.

Fare 5. Alaska Magazine Jan. 1<3l two articles about a Ftinson aircraft
that was removed from the dunD at Merrill "ield, Anchorage and
which is now on display at Seattle. The man who removed the
aircraft, J, Perry, also removed in the early Ic70"s a P-A0
aircraft from the Alaskan bugh which was later transported to

the Lower A3.

"are 6 and r, An article rrom a vinta-e/VIM 11 aircraft book regarding
th,© removal 0" a P-AO0O from the Aleutians.

Pare 3 thru Ln. A Flying Magazine article re<~irdin~ the removal 0™ one
*Bur P-51 Must,an~s, and three other P-50 Mu3tanr3 that

were just removed ror parts out o< tve state of Alaska.
<are 13. Photographs o” the P-A0 that "/as removed from the eAleutians.

parn 1A. Oct, 1=73 Alaska ™@razine article on donation o” a P-39 Aira-
cobra®s win" por+ion +o0 M"e Lower A3.

-are I, Air Classics Magazine 107< article with photographs of naitiln—
tinn or a Lend Lease Russian aircraft®s winr which is now

in Ohio.

Pa-e 1*, A Initer rro~i Drpt,. o T Interior regardin®7 the “inlawful removal
ar aircraft parts £Tfom Amchitka Island. The two individuals
who "ere involved in t™s unlav/ful act were rinrd '500 each.

are r/ igt \ letter from the "Inihhsor.ian Institution about the
removal or a thmrr C3",10 Kingfisher from Aformak Island. The
aircraft 1is now on loan rron Imithsonian to Fradlev "tnseun la

Connecticut,



