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CO LO RAD O  —  (Colo. Ret St. 24-4-103, Subsec 8, para a) Under a law passed in 
1978. the Committee on Legal S< rvices, a bipartisan |Oini committee of lour mem-
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Legislative Review of 
Administrative Regulations

ALASKA — tAS $24.20 -500 & i4-5.fj2.32Q) The Alaska Legislature in 1975 created the 
Adm inistrative Regulation Review Committee as a permanent interim committee 
ol the legislature composed o I three members each Irom th . house and senate, 
"he  committee >s empowered to examine all administrative regulations to deter­
m ine it they properly implement legislative intent. Pnor to 1978. the committee 
( rtulri recommend annulment ol a regulation to the legislature, which in turn, had 
to adopt a concurrent resolution to do so. A 197E law passed over the governor's 
\('lo  em powered the committee lo suspend objectionable regulations until 30 
da  ̂s after lh - next session oegins. During the 30-day period, the legislature must 
annul -he regulation through the passage of a concurrent resolution or it goes into 
e ite c i.

ARIZONA — (Ariz. Rev. St, 41-511.05) Rules and regulations promulgated by the 
Stale Parks Boarcl are the only ones which require legislative review and approval, 
All other agencies file regulations with the Attorney General and Secretary of Sta’ e 
to put them into effect. State Parks Board regulations may be disapproved by con­
current resolution o l the legislature for up lo one year after they take effect.

ARKANSAS—  (Ark. St (>-608 et seq) All ptoposed, revised, or amended rules and 
regulations must be filed with the Legislative Council. Rules are reviewed to deler- 
m ine whether they are consistent with legislative intent or if they exceed statutory 
authority. I he function ol the Legislative Council review is advisory. If a proposed 
rule is determ ined to be improper, the Legislative Council files a statement with 
the agency concerned and submits recommendations to the legislature. This 
review  procedure was adopted in 1973.

' * SUMMARY OF 
STATE LAWS
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bers from ea. h hcuse. reviews all new rules during lhe interim lor "legality and 
cons',iiutionalny." During the session, the standing committees of each house 
resiew  all new rules. A lter hearing staff recommendations and agency testimony, 
the com m ittee ca~ vote to amend or repeal the rule and then submit a bill to the 
full legislature. The-e are no lime constraints lor any stage of the procedures. The 
governor veioed a bill passed jn the 1977 session which would have made the 
Committee on Legal Services the review committee for all proposed regulations, 
during both the session and the interim . It also provided (or time constraints for 
agency filing of reculations with the committee, ('seal notes for regulations with a 
fiscal impact, and review of pre-existing regulations over five years. On April 10, 
1973 the veto was overturned by lhe Colorado Supreme Court on a technicality, 
and the bill became law.

CO N N ECTICU T — iCon.-i. C en . St. 4-170 et seq) The Legislative Regulations 
Review  Committee is bipartisan and composed of eight representatives and six 
senators. It reviews all proposed regulations of state departments and agencies 
and may hold pubiic hearings thereon. The committee may give notice ol approval 
or disapproval with n 60 days (failure lo act within 60 days constitutes approval). If 
the com m ittee gives notice of disapproval, no agency may take action to imple­
ment the d sapproved regulation. The committee reports annually to the general 
assem bly on all c-sapproved regulations w hich, alter study by an appropriate 
com m ittee, may vole to sustain or reverse the disapproval. Any committee dis­
ap roval ol a regulation implementing a federally subsidized or assisted program 
must be sustained by the general assembly or it is deemed reversed. The com­
mittee attempts to resolve questioned regulations with the agency responsible, 
but has disapproved several regulations each year. A 1977 law provides lor a five- 
day period lor prior rex iew of proposed emergency regulations by the committee.

F L O R ID A — (Fla. Stal. Sec 11.60) Florida’s Administrative Procedures Act was 
rewritten in 1975 and a (oint Administrative Procedures Committee created. This 
committee has three specific (unctions: to teview proposed rules as they are 
adopted; lo maintain a continuous review ol statutory authority underlying each 
rule and note when that authority is changed by either the legislature or the 
courts; to review administrative matters in general as they relate to the APA. The 
com m ittee makes a legislative observation on each rule but does not have the 
power to suspend a rule . If an objection is made by the committee to a rule, the 
agency is requested to withdraw or modify it. In most cases, agencies have been 
found willing to respond affirmatively to legislative objections. Of the first B40 
rules reviewed in 1976, 79% were found lo contain some error and 6.3% of these 
w ere found to exceed statutory a uthorily, A 1975 amendment to the APA requires an 
"econom ic impact statement”  to accompany each proposed rule estimating the 
costs of the r -.‘ !e to those affected by it. The committee has a staff ol 13. A con­
stitutional amendment giving the legislature power to suspend rules was rejected 
in a 1976 referendum.

GEO RGIA  — (Ga. S:at. 3A-104(e), (0) A 1977 law provides lor legislative review ol 
regulalions by standing committees predesignated by the speaker and senate 
president for each agency. Regulations must be submitted by the agencies 20 days



pru 'i. lit their effectiveness. II the committee ob|vcts lo a regulation, it mav m ini 
r iu w  a fCMilution repealing or modifying the regulation a. the next xe-'ion . The 
i eM ilulm n must be acted upon within 30 days alter t iir  beginning tit the 'o w itin  m 
t lie  house Ol origin and within (we days in the other house Constitution.il two- 
th i.'d ' m aiorily  approval in both houses is necessary tor the rule to be repealed or 
onirtifiori ll the resoluiion passes by loss than a 2/3 constitution.!1 ir ,j|o ritv . it must 
qo to the governor, w ho may sign or ve'o the resolution. The legislature cannot 
override a veto of such a resolution.

ID A H O  — (Idaho Code Sec. 67-5217. 67-5218) All rules authorized or prom ul­
gated by any stale agency are to be submitted to the legislature in regular session 
io r reference to the appropriate standing committees. Any committee or member 
o i the legislature may propose a concurrent resolution rejecting, amending, or 
m oriitving any rule thought to be ir  violation ol the statutory authority or legis­
lative intent of the statute under which the rule was made.

ILLIN O IS —  (III. Rev. S lat., Chap. 127, $1001 et seq) The bipartisan joint Com ­
mittee on Adm inistrative Rules reviews all proposed regulations and makes 
recom m endations to the agency to modily or withdraw the rule. While the agency 
is not oound to accept the committee's recommendations, it must respond to 
them Failure to respond constitutes withdrawal. The committee can introduce a 
b ill lo modify or nullify a rule to which it has objected.

IOW A — (Iowa Code Ann. Sec. 17A.8) A new Aomimstrative Rules Review 
Com m ittee was created in 1975, although authority (or regulation review had 
previously existed. The new committee is composed ot three members irom each 
house and meets monthly. It is authorized to selectively review promulgated 
ru les, but is currently reviewing all promulgated rules. The review committee may 
file  objections to rules based on the fact they are unreasonable, arbitrary, capri­
cious or beyond the scope of agency authority. Such objections transfer the 
burden of proof to the issu ire  agency in any legal challenge to the rule. An agency- 
unable to sustain this burden of proof in a legal cnallenge may be liable tor all 
court costs of the challenge. The Rules Review Committee may also refer a rule (or 
consideration  to the appropriate legislative standing committee at the next regular 
session .

KAN SAS—  (K .S .A . 1978 Supplement 77-415 et seq) The revisor of statutes subn its 
a copy of all rules and regulations filed during the previous year to the joint Com ­
mittee on Administrative Rules and Regulations (ICTRR) at the beginning ol ear i 
legislative session, The legislature may pass a b*.. modifying or rejecting an 
existing regulation or it may pass a resolution rejecting a proposed regulation oi a 
proposed amendment to a regulation. During the interim, agencies may .--dupt 
temporary- regulations alter obtaining the apprr val ol the Temporary Rules and 
Regulal ns Board, which is composed ol the Chairman ol the |CARR. the Secre­
tary ot sta ie  and the Attorney General, or their designees.
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MAINE — (5MRSA c. 308 §2501 et seq) A law enacted by the 1977 session provides 
that agencies submit all current rules to the legislature by January 15, 1978 for 
review by the appropriate standing committees. These committees must hold 
public hearings and recommend to the legislature an expiration schedule for all 
rules. A committee may recommend immediate expiration of a current rule. The 
legislature must then pass bills to implement these expiration schedules. All new 
rules which go into eifect after lanuary 1,1978 automatically expire I've years after 
their effectiveness unless the legislature passes a bill terminating their u'feciive- 
ness in less than five years.

MARYLAND — (Md. Ann. Code 1977, Art 40, §40A) The Standing Committee on 
Adm inistrative, Executive, and Legislative Review (live senators, live delegates) 
reviews regulations as they are published in the Maryland Register. The committee 
has no power to suspend or veto proposed regulations, but its views are ollen 
persuasive w itn agencies when it raises questions about proposed regulations.

M ICH IGAN  —  (Mich, St. Ann. 24.201 • 24.315, Act No. 108, Public Acts ol 
1977) The Joint Committee on Administrative Rules (three senators, live repre­
sentatives) has a 60-day period in which to approve or disapprove all proposed 
rules. Under a 1977 law passed over the governor's veto and effective on January 1,

KEN TUCKY —  (K .R .S . 13.087) The Administrative-Regulations Review Subcom­
mittee (three members) reviews all proposed regulations as to whether thev 
conform  to statuto'v authority and to the legislative intent of the statutes. II non- 
conform ing. a regulation is returned to the agency with the legislative objections. 
II an agency does not revise the regulation, it is then presented to the appropriate 
legislative standing committee or joint interim committee (or a second review as to 
statutory authority and legislative intent. II this committee raises objections, it is 
again returned to the agency (or reconsideration, but the legislature does not have 
power to suspend a rule and the agency is only required to give '■affirmative 
consideration" to legislative objections and is not bound to modify the rule. A 1974 
ael provided that all existing regulations be rescinded unless repromulgated by 
the agencies w ithin one year.

LO UISIAN A —  (LRS 49-968 et seq) The legislature in 1976 passed a law providing 
that all rules proposed by agencies be submitted to a specified house and senate 
committee sim ultaneously upon their filing with the Department of the State 
Register. The committee may then hold a public hearing and issue a report to the 
agency expressing approval or disapproval ol the rule. Although the committee 
report is printed in the State Register, the agency is not bound to accept it. A 1977 
bill vetoed by the governor would have given the committees the power to stop a 
rule from going into effect by raising objections within 15 days after it is tiled with 
the com m ittee. The legislature would not have been required to act. but could 
have overridden the committee’s objection by passage of a concurrent resolution. 
A 1978 law provides that if a committee finds a rule unacceptable, the committee 
w ill submit a report to the Governor. The Governor has five days to disapprove 
the committee report; if he does not, the agency must change or modify the rule.



. 19~8, H the committee disapproves a rule or (ails *o approve it within tYj d i\ the 
rule cannot be adopted bv the agency unless the legislature overrules the com­
mittee action within 60 davv The state supreme court has retused to con-icier a 
request by the governor tor on advisory opinion on the constitu tionals ot :n<s law .
In addition, opinions of the attorney general have questioned the const:', u fona lity  

v of legislative disapproval ol rules by concurrent resolution, rather than ov bill.
Legislalive pow er Io review and suspend regulation during the interim isautnonzed 
m Article IV. section 37 of the state constitution. Michigan has more than 5.1 years 
experience with some type ol legislative oversight of administrative regulations.

MINNESOTA — tM inn. St. 3.965) The Legislative Commission to Review Adm inis­
trative Rules, composed ol live members of each house, may hold public hearings 
to investigate complaints concerning rules and, on the basis ol testimony received, 
suspend any rule. In practice, however, the committee reviews all proposed rules.
If a rule is suspended by the committee, such action must be sustained by the 
legislature at its next session. Before the committee suspends an\ rule, it shall 
submit it to the appropriate standing committees lor their review and recom m en­
dation. Emergency rules arc effective (or only 90 days, during which time they 
must be repromulgated under the regular procedure in order to remain in effect 
beyond that time.

MISSOURI — !Sec 536.037. RSMo) Under a 1976 law . the legislature created the 
loint Committee on Administrative Rides. The committee reviews all proposed 
rules published in the Missouri Register, but its review is advisory only. A pro­
posed constitutional amendment authorizing legislative rejection ol agency rules 
•vas ‘ ubmitted lo the electorate by the legislature and was defeated in August, 
1976. During the 1977 session, the legislature attached to many bills a provision 
that all agency rules promulgated under the respective bills expired in two years 
unless approved by a concurrent resolution ol lhe legislature. An additional 
provision attached to many bills mandated either the expiration ol the rules 
promulgated under the authority of the respective bills, lhe repeal of the prom ul­
gating power, or both, on November 30, 1981.

MONTANA — (Sec. 2-4-401 et seq, MCA 1978) An Administrative Code Committee 
was established in 1975 to review  all proposed rules. This committee makes recom­
mendations lor action by the agencies to the legislature which, by joint resolution, 
can repeal or com pel the amendment or adoption ol a rule. Legislation enacted tn 
1977 mandates that all bills authorizing agencies to promulgate rules include a 
statement ol legislative intent. The new law (SB 37) also shifts the burden ol proof 
lo  lhe agency in any subsequent legal aclion challenging the rule as having been 
adopted in an "arb itrary and capricious disregard" of the purpose ol the authoriz­
ing statute. Another 1977 law (SB 120) allows the committee to poll the members ol 
the legislature hy mail during the interim to determine whether a proposed rule is 
consislent with legislative intent.

NEBRASKA — (Neo. Rev. St. Section 84-901 ct seq) The Administrative Rules and 
Regulations Review Committee reviews proposed rules and recommends to the
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legislatures appropriate action. The legislature may repeal, change, alter, amend, 
or modify lhe original law granting the authority to promulgate rules or general 
program authority. Under 3 new law, effective lanuary 3. 1979, the committee 
has the authority to suspend ru'es u they do not reflect legislative intent or are 
contrary to the state's Administrative Procedure Act.

NEVADA — (Chap. 233B. 101 et seq NK5) Under a 1977 law. all proposed regu­
lations are submitted to the Nevada Legislative Commission, which must review 
them al its next monthly meeting. It the commission objects to a regulation, it is 
returned to the agency, which must resubmit either the same regulation or an 
am ended version to the commission. The regulation is lorwaraed to the speaker 
and the senate president I or referral to the appropriate standing committee. The 
legislature can enact legislation ; mending the statute under which the objection­
able regulation was promulgated.

NEW HAMPSHIRE —  INHRSA Sec. 5-51 A) In 1977, the legislature enacted a lavs 
creating a joint Committee on Review ol Agencies and Programs. The committee 
w ill have the power to sunset agenoes and review their existing rules. In addition, 
the law- provides (he standing committees the power to review rules prior to their 
effective date and may send the rules back to the agency i( the rules are not in the 
proper format.

NEW YORK — (NYSA. Legislative Law. Art. S-'J. Secs. 86-88) A 1978 law formally 
created the Administrative Regulations Review Commission. The Commission, 
orig inally created by |Oint resolution in 1977, is composed of three senate and 
three assembly members. Agencies must hie their proposed rules with the com­
m ission at least 21 days prior to effectiveness. The commission has the power to 
exam ine agency rules as to their statutory authority, their compliance with legis­
lative intent, their impact on the economy and government operations, their 
impact on alfected parties. In addition, the commission may hold hearings and 
has been granted subpoena power.

NORTH CAROLINA— (C . 5.120-30 T 9 et seq) A 1977 law created the Administrative 
Rules Review Committee as a permanent committee of the Legislative Research 
Com m ission (LRC). All rules adopted by agencies are filed with the director of the 
LRC , w ho refers them to the review committee. The committee has up to 60 days to 
review  these rules and may lilt- objections. The agency must respond within 60 
days of receipt of the committee's report. Agencies are not bound to comply with 
the committee's objection, and if ihey don't, the rule goes to the full LRC for 
review . The LRC can make recommendations (or legislative action to the General 
Assem bly if the agency fails to com >ly with any commission objections. The law 
also provides for selective review oi all preexisting regular arts. It is effective on 
O ctober 1, 197* and expires lune 30, 1979.

O H IO  —  (Sec. ‘ OT .35, 111.15, 119.01, 8 119.03 ol Rev. Code) A 1977 law created 
the lo int Committee on Agency Rules Review with seven members Irom each



. I tu ; .- " ,  All proposed rule* must he submitted to the committee 60 days prior to 
a d o rb o n  It during that time, the committee disapproves a rule, a concurrent 
fe»« jt io n  to that e lic it  is introduced. The legislature must adopt the resolution 
wit:- till days to nullity  the rule. A ty rule promulgated dunng the interim may go 
nl' ••tied , hut the com nulit and the legislature mav c sapprovc the ruie bv 

t m \  urrent resolution w ithin the first 60 days of the next H-zular session. The com­
m ittee may meet during the interim and may suspend ebiectionabie rules bv a 
i\vo-:h irds vo le  oi its members. The suspension must he sustained by the legis­
late ov concurrent resolution within 60 days of the convening of the next regular 
ses- on .

O KLAHO M A — (75 O .S . Supp. 1977 Sec. 303) Prior to 1S”» the law provided that 
anv adm inistrative rule or regulation could be disapproved bv the legislature by 
loin; reso lution . In 1976. this was amended providing to* disapproval by either 
house bv sim ple resolution, rather than requiring the convent of both. Review of 
proposed rules and regulations is conducted by the Dn sion of Legal Services 
unce- tlie d irection of the Legislative Council.

O R EG O N  —  (ORS 171.705 lo 171.713) The Legislative Counsel Committee re­
views all proposed rules and reports to the legislature. There is no formal 
p rocedure for further legislative action beyond this informational review. Rules 
are review ed to determine whether they conform with the intent and scope of 
enaohng legislation, have been adopted in accordance with all legal procedures, 
anc are consistent with constitutional provisions The committee may recommend 
chances in the statute authorizing the rule-making powers.

SO UTH  CAROLINA — (Act No. 176 of 1977) The legislature in 1977 passed legis­
lation amending and clarifying a 1976 law crealirtg the state register and providing 
for legislative review  and approval of agency rules Under the new law, the Legis­
lative Council supervises the prim ing of lhe state register, in which are printed all 
proposed and promulgated rules. Proposed agency rules are reviewed by the 
appropriate standing committee in each house. These rules cannot go into effect 
until 90 days after receipt by the legislature. The legislature may adopt a joint reso­
lution during that time either approving or disapproving the rule. The 90-day 
review  period continues to run as long as the legislature is in session. Alter sine die 
ad journm ent, the 90-day period ceases (o run uriti. ihe convening of (he next regu­
lar session . Emergency rules can be promulgated for 90-day periods only when the 
leg islature is not in session.

SO UTH  L1AK01A —  (SD Cl 1-26-1.1, 1.2) The Interim  Rules R e v iew  Committee 
review s all proposed rules and makes recommendations to agencies and lo the 
leg islature on any suggested amendments to the Administrative Procedures Act. 
By a 5/6 vote of lhe six-member committee, a proposed rule can be suspended 
until 30 days after the next legislative session convenes. Unless the committee 
suspension is sustained by the legislature through passage of a bill within this 
30-day period , the rule may take effect. All proposed rules submitted to the com­
m ittee must have attached to it a fiscal note, prcpated by the agenq and reviewed



by the Bureau o: r i nance? and Management The fiscal note must incTurio the fiscal 
impact on state ravernm cn i. the assumptions marie in preparing the statement 
and the source c  >tat><iics used.

TENNESSEE — iTt-'n. Code Ann. J-5f>l Agency rules are relerred m the H o u s e  to 
lhe  Governm ent Operations Com m ittee and m the Senate to the appropriate 
standing com m ifee  tor review. The reviewing committee ot either house may 
suspend the effectiveness of anv agency rule or the amendment or repeal of an 
agency rule. Sue- suspension is effective until rescinded bv the committee or by 
joint resolution c  the General Assembly Any suspension must be preceded by 15 
days notice to r e  agency M any contemplated ocnon. Suspension is etteciive 
upon written not ce worn the committee chairman to the Secretary of State. iThe 
Attorney Genera' of Tennessee has advised the Governor that this procedure is 
unconstitutional and that any suspension ot a rule can only be accomplished by 
passage ot a b i l l a  majority ot both houses and approval bv the Governor.t

TEXAS — (Chap . 321. Acts of 65th Legislature, 1977) Under a 1577 law enacted by 
the leg islature, acencies must forward to the presiding officers of each house 
copies of all proposed rules at lhe same time they are filed with the secretary of 
slate. The proposed rules are then referred to the appropriate standing commit­
tees for review . The legislature has a minimum of 30 days to review prior to the 
ru les taking e ffe c . The committees can send statements supporting or objecting 
to proposed rules to the agency during that lim®, but its powers are advisory 
Standing committees don't meet very often, if at .11, during the 19-month interim 
between biennia! sessions.

V F R M 0 N T  —  (3 V.5.A. 817-820) The General Assembly ol Vermont in 1976crealed 
an eight-member joint committee on administrative rules. This committee reviews 
any proposed rule and mav recommend its amendment or withdrawal upon a 
finding that the p'oposed rule is arbitrary, beyond the authority delegated to the 
agency, or contrary to legislative intent. Committee recommenoations are sub­
mitted lo the next session of the General Assembly. Objectionable rules may be 
repealed by joint resolution of the General Assembly.

VVLST VIRGIN A — (Code of W. Va. A rt.3, Chap 29a) The 1976 session created (he 
Legislative Rule-making Review committee composed of six members from each 
house. All proposed rules mus be submitted to the committee, which has six 
m onths to review them. II the com m it'ee disapproves a rule, the agency cannot 
take any "action :o implement such r isapproveri rule or regulation" The legis­
lature may, by tesolution, reverse tl e committee’s disapproval, but the rule 
rem ains suspended u n lr is  the legislat t.e acts. Regulations implementing fed­
erally-subsidized programs may be disapproved by the committee, but unless the 
legislature sustains the disapproval by the end of the regular session, the rule goes 
in o effect.

W ISCO N SIN  —  (W.S.A. 13.56) The Joint Committee for Review of Administrative



Rule-* tfive senators, live representatives) reviews rules and may suspend them 
un: *h e re s l session . Am  suspension must be ratified bvthe legislature bypassing 
a bi at the ne>' session. The committee also reports biennially to the legislature 
anc ~zn tne au ’ ^oritv to direct an agency to promulgate a statement ol policy or 
an m 'e rp 'e ta ticn  o: a rule under the Administrative Procedures Act.

W Y O M IN G —  W yo Stat. Sec. 26-62 to 28-691 Under this 1977 law, all existing 
ru le- and all fu ’ ure proposed rules must be filed with the Legislative Service Office 
ILSC- . The LSO  reviews the rules and reports to the Legislative Management 
C o u n c il, li the LSO  has found a rule objectionable and the council agrees, the dis­
approved rule goes to the governor, who may agree o repeal the rule. If the 
g o w n o r  disagrees with the council's recommendation, the council can only 
reccm m enri that the lull legislature act through what is called a "legislative order" 
tpre^umabh a statute'. Legislative action must take place before the end o l the 
leg islative session in order to nullify a rule.
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r o o i u o r c *

1. P r o v id e s  (o r  leg is la t ive  »avlnw o l  on ly  th o  lu t e s  p r om u lg a t e d  by M a l a  P e rk s  H o a r d  
7 N o t  s p e c i f i e d ;  p r e s um a b ly ,  rev iew d o n o  by  a pp rop r ia t e  e.pnunlllne.
3. P e r f o rm s  rev iew d in ing  In ter im ; dur ing s e s s i o n .  s tand ing  c o m m i t t e e s  p e r fo rm  t r v l rw
4. 5 laM  rev iews nil now  ru le s  and  m a k e s  r e c om m e n d a t i o n s  l o  c.ornmlli rn
5 .  l e g i s l a t u r e  "m ay  , , . e i the r  s u s ta in  o r  in ver se  a v o le  o l  d i s a p p r o v a l "  by the  c o m m l l l p o .  b id  ll Is not  m an d a t o r y  
ft. C om m l l l a e  mny d i s a p p r o v e  n p « r |  o l  n ru le .
7. C om m l l l o n  m u d  In t ro du ce  f o s o lu l l o n  w |f h ln  first HO d a y s  o l  n r * l  r eg u la r  i n d n n  II r e s o lu t i o n  a d o p t e d  by twddhlr r is  m a |n rP y  o l  e a c h  h o u s e .  ru le  is t o l d  If iP iO lu l l on  a d op t ed

by lo s s  limn t w o l h b d s  mn |n r lly .  II m in i  b o  su b m l l t r d  In g o v e rn o r  lor vn lo  or a p p in v a l  
A C om m l l l a e  m ay  nubml l  "npp rnp r la l o  leg i s l a t i on  lo  Im p l o m r o l "  r n m e i l l l r o  r e c om m e n d a t i o n s  
0 . P u b l i s h e d  lo  lown Admin is t ra t ive  C o d e  3 3  d a y s  pr io r  In a d op t i o n

10 II Ih o f o rnm l l ln o  o b j e c t s  l o  n ruin o n  ibn g r o u n d s  ll ly " im ro a sn nn h lo ,  a rb it rary ,  c a p r i c i o u s  o r  o th e rw i se  b e y on d  Urn au lho r i ly  d e l e g a t e d  l o  that e g e e r y , "  the  b u rd en  o l  p r p o l  ♦» 
than  on  Ibn ag en cy  In any jud i c i a l  tav low .

I I .  0 y  a t w o l h b d s  vo la  Ibo c o m m l l l a e  m ay  de lay  for (u r lba r  s tudy  lh e  e l l a c l l v a  d a l e  o (  o prnpnr .ed  rule lor up  lo  70  days
I? ,  fly c on c u r ren t  r e s o lu t i o n  lor p r o p o s e d  m i n t ;  by s tatute  lo r en is l ing ru le s
13 P e rm anen t  suhc .nmmlt teo  o l  Ibn l e g i s l a t i v e  nesoe i r . f i  C om m i s s i o n  ( I H C I
| 4  t i n  l im a  llmll , bu l  p r o p o s e d  ruin c n n ‘1 g o  Inin r l l e c l  un le s s  II Is H ied  wllb Iba  I N C  a n d  rev iew ed  by Iba  Admin is t ra t ive  n e g i d a l i o n s  Meview S u b c om m i t t e e
IS  II p r o p o s e d  ruin I t  f ound  n b ja c l ln n nh lo  by Ibn Ar lm ln l t l r a i lvo  ( I n g u l a l l o n t  Movlaw S u b c o m m i t t e e  anrl by nrt I n l n im  or s t and ing  r o m m l i l e e ,  | |  is s u hm l l le i l  lo  ibn M ouse  and S ena te

" lo r  t u c h  a c t i o n  as j l b r y )  may de te rm in e  lo  bn n p p r o r i l a ln  "
1A A l t o ,  a g e n c i e s  iii l itl tu lm r ll ,  3 0  d ay s  p r io r  l o  regu lar  s e s s i o n ,  nn nnuunl r ep or t  l o  Pin l e g i s l a tu r e  o n  nil r u le s  f tdop led  over  ibn pa s t  year .
17. Undnr  Ib is  1077 law, jo in t  s tand ing  e om m l l l a e s  re* lew nil p i l d l n r )  ru le s  and  j n b o d u c o  l e g i s la t i on  sta l ing no  o i p i r a p p n  r la la  o l  ?» y e a r s  or l e s s  lo r riir .li t u b  t i l  new *0101

ar t lomnll rn lly o r p l r o  In ?• y e e r s  t in ie s t  l e g i s l a t i on  Is e n a c t e d  lo  tafrr ilnale Ibrrn w llh ln  S yenrs  
id .  In add i t i on ,  Arll r ln  IV • Sn c l l o n  37  o f  Ibn M ic h ig an  c .nnsl llu llno  p r o v id e s  lo r  Iba  leg i s la t i v e  p ower  lo  rev l rw  nrul s u s p en d  ru le s
13. S u s p e n s i o n  p ower  e n a c t e d  by l e g i s l a tu re  over  g o v e r n o r ' s  vn lo  In 1077 n od  etler.l lve In J anua ry  I ,  I ' l7d
70  S u s p e n s i o n  Is d e l a y e d  tor C .fl rlays In a l l ow  app r op r i a t e  s t an d in g  c n m m i l l e e  In r ev l rw  rule .
71 .  Dur ing ib o  Inter im, Ibn r.nmmll len mny p o l l  ibn m e m b e r s  o f  lira l e g i s la tu re  by m a i l  in  d e t e rm in e  II a  rule  I t  c o n s i s t en t  wllb leg is la t ive  Inlcni
77 . l e g i s l a t u r e  hns  pnwer In rnpnnl o r  a m en d  sta tu te  gran t ing p io ru t i lga l lnn  o r  g e n e r a l  p r o g ram  author ity u p on  r r c o m m rn d a l l n n  nl in, c o m m i l l r e
7.1. M ann in g  r o n u n l l l e e s  rev iew ru le s  II a g en cy  returns u n c h a n g e d  a ru le  o b j e c t e d  In by lh e  ( e g l t l a b v n  C om m i s s i o n  II s t and ing  c o m m l t t r r  a l s o  o b j e c t s ,  rule Is subm itt ed  10 

l e g is la tu re  lor " p r o p e r "  a r f i on
74 It e r ide Is f ound  n b je c l ln n ab ln  by Ibg c om rp l l l e e  end n gen cy  r e f u s e s  In mnrflly. Ilia ru le  Is rev iew ed  by I r g l s V M v e  l l e s e a r c b  C nm m ls s ln n  II L I IC  o b | e c l t  and  Iba a g en cy  i r l u s e t  

In mod i fy ,  I H C  r ep o r ts  l o  Iba t i a n e r a l  A s s em b ly ,  r e c om m e n d in g  " I r g l t l a l l v a  n c l l on  •*
7 i .  C om m l l t o o  mny s u s p en d  n rule only  d u r in g  Iba Interim by a two Ih l i d s  vo le  o f  iba  m e m b a r t
70 . C om m l l l o e  may  s u s p e n d  a rule by a  t b rn e dnu r lb s  vo le  o f  lhe  mernbors .
7 7  L r g l s l a l u r e  t ies au tbnr lly  to  am en d ,  tint II h a s  never  b e en  u s e d
7 0  C om m l i i e e  c a n  i i i s p n ld  ru le  a lta r lf» d a y s  nn l lc e  l o  a g en cy
70. There  h  e l sn  en e i a c u l l v e  b r a n ch  c o m m l l l e n  w h i c h  rev iews rulr.s c n n s l s l a n c y  w l lb  l e g l s la i iv e  im a m  end  the  eumnrr iy  and  p o l i c i e s  o f  Pin g ov e rn o r
30 . D ls app rovn l  rd e r id e  liy c o m m l l l r a  p r e ven ts  Iba a g en cy  from tak ing nny ' a r .Pno  lo  Im p lem en t  su c h  d i s a p p r o v a l  rule or r eg u l a t i o n , "  un le s s  lhe  r *»nniH|ee a c u o n  I; r ev e r sed  by 

Ibn leg is la tu re  H oweve r ,  d i s a p p r o v a l  o l  a rule Imp lemen t ing  n f ede ra l ly  s u b s b l l i e d  p m g i e m  must  bn su s ta in ed  by iba  leg i s l a tu re  b a l o r a  lhe  erui o f  (be  regu lar  s e i s * o n .  nr Ib r  
c om m l i lnn 's  a c l lnn  Is rev ersed

31 . The l e g l s l a l l v n  M » igr /emenl C o u n c i l  s u bm i l s  Ms repnrl lo Ilia g ov e rn o r  II Iba  g o v e rn o r  o b j e c t s  to  Iba r ep or t ,  b e  m in i  file h is  o b j e c t i o n s  with lhe  c o u n c i l  wlih ln  IS  rlays The 
c o u n c i l  r ep o r t s  l o  i ^ ,  le g i s l a tu re  e a c h  s e s s i o n ,  nl w h i ch  l im e ,  Ibn l r g l s l a l u r e  an  p r o h ib i t  Im p lem en ta t i on  o f  ruin by  " laQ l i l id lv o  o r d e r . "

37  C o u n c i l  c o n s i s t s  o t  e l e v en  m e m b e r s ,  w h i ch  In c lu d e s  p r e s id in g  n P i c e r s  e nd  its* m a jo r l i y  and  mlnni lly  llnnr l e a d e r s ,  nr Ihelr  d o i h t f t f f S .  o f  Pie  S en a t e  and  M o u s e ;  o n e  m em be r  
f rom e a c h  p o l l l l c a l  pa r ly  se le c . l rd  nl l a rg e  Ir om Ib a  S e n a t e  and  M o u s e ;  n od  o n e  m e m b e r  s e l e c t e d  al la rg e  from e ither  the  (Tannin or M ou se  by Pie  ten a b o v e -n am e d



C ;
c .  c > ;C T C O —

111“ t  C
C: ^
IV s
— £ — •• c c «T- c c “  > T I
T “ r “= '= 5 ^  « -J 1

— c J S
S i  E 
IFE T

I l l s

: J°- ^  c  u. c

_ r  C.
= l|l
* c‘’
. m *
I s i lC. »> — o  5 c -  — 
r  c

TJ C3 ̂  e _  c
r  c-^

H i

o i £

£ © c > J
'  -  r  £ i
* 5" t«E c
M l jj O >- *

f  3  »3 « “c C c r
E c  = = E o £ c ° o u »- u U -

11
LEGISLATIVE 
STAFF OFFICES

Legislative Staff Offices Providing Staff Assistance
fo r

Legislative Review of Administrative Regulations

ALASKA
Legislative Affairs Agencs 
D ivision  of Legal Services 
Pouch Y
luneau , AK 99811 
907/465*3667

ARIZO N A 
(not specifie J)

ARKANSAS
Arkansas Legislative Council 
315 State Capitol 
Little Rock, AR 72201 
501/371-1937

CO LO RAD O
Legislative Drafting Office 
Rule-Review Section 
Room 30, State Capitol 
D enver, CO  80203 
303/839-2045

CO N N ECTICU T
Legislative Commissioner's Office 
Legislative legal Services 
Room 113, State Capitol 
H artford , CT 06115 
203/566-5030

FLORIDA
lomt Administrative Procedures 

Committee 
120 Holland Building 
Tallahassee, FL 32304 
904/488-9110

C EO R C IA
(review  by standing committees; 
no central staf' assistance)

IDAH O
'daho Legislative Council 
State House 
Boise, ID 83702 
208/384-2475

ILLIN O IS
Joint Committee on 

Administrative Rules 
520 South 2nd Street, Suite 100 
Springfield, IL 62706 
217/785-2254

IOWA
Adm inistrative Rules Review 

Committee 
State House



KANSAS
Legislative Research Department 
Room 545 - Nonh 
State House 
Topeka, KS 66612 
913/296-3181

KENTUCKY
Legislative Research Commission 
Capito l Building 
Frankfort, KY 40601 
502/564-3130

LOUISIANA
Louisiana Legislative Council 
Com m ittee Staff D ivision 
State Capnol, P .O . Bov 44012 
Baton Rouge. LA 70804 
304/389-6141

MAINE
Legislative Research O nice 
State House 
Augusta. MC 04333 
207/289-2101

MARYLAND
Department of Legislative 

Reference 
90 State Circle 
Annapolis, MD 21401 
301/269-2301

M ICH IGAN  
Joint Committee on 

Adm inistrative Rules 
735 Washington Square Building 
Lansing , Ml 48901 
517/373-6476

MINNESOTA
Legislative Com m ission to Review 

Adm inistrative Rules 
Room 3, State Capitol 
St. Paul, MN 55155 
612/290-1143

M ISSOURI 
Thom as Graham 
Com m ittee on Administrative 

Rules
301B East High Street 
letfcrson C ity , M O 65101 
314/635-9191

MONTANA
O ffice  of the Legislative Auditor 
Room 135. State Capitol 
H elena. MT 59601 
406/449-3122

NEBRASKA
Revisor of Regulations 
State House, Room 1012 
L inco ln , NE 68509 
402/471-2567

NEVADA
Legislative Counsel Bureau 
Legal Division 
Legislative Building 
Carson C ity , NV 89710 
702/885-5627

NEW  HAMPSHIRE 
O ffice of Legislative Services 
D ivision of Administrative 

Procedures 
Room 107, State House 
Concord , NH 03301 
603/271-3680

NEW  YORK
Adm inistrative Regulations Review 

Com m ission 
Senate Section
23rd Floor, Alfred E. Smith Office 

Building 
A lbany, NY 12247 
51 6/455-2731

Assem bly Section
13th Floor, Agency Building #4
Empire State Plaza
Albany, NY 12247
518/455-3416

46

<



raharti
e on Administrative

1

High Si reel 
M O 65101

91 U

the Le jjisla iive  Auditor 
. State Capitol 
IT 59601

Regulations 
se, Room 1012 
.'E 6S509 
67

Counsel Bureau 
Ision 

Building 
tv. N'V 89710

I
tPSHIRE
Legislative Services 
if Administrative 
/res

, State House 
N'H 03301 
•80

K
ative Regulations Review
ision
etion
•, Alfred E. Smith O ffice
t

V 12247 
31

Section 
. Aeencv

N O RTH CAROLINA
Adm inistrative Rules Review 

Com m ittee 
Legislative Roseau h Commission 
2129 Slate leg islative Building 
Raleigh. NC 27f.11 
919/733-704J

O H IO
Legislative Serv.ee Commission 
State House. Filth Floor 
C o lum bus. O H  43215 
f.14/466-7977

OKLAHOM A
O klahom a Legislative Council 
305 Stale Capitol 
O klahom a C ity . OK 73105 
405/521-3201

O REGO N
O ffice  of Lej. ative Counsel 
S101 Slate Ca t>l 
Salem , OR 9 7 jiu  
503/378-8148

SO UTH  CAROLINA 
Legislative Council 
P. O . Box 11417 
Co lum bia . SC 29211 
803/759-2334
(com m ittee staff also assists 
standing committees)

SO UTH  DAKOTA 
Legislative Research Council 
Code Counsel 
Slate Capitol 
P ierre , SD 57501 
605/224-3251

TENNESSEE
loint Legislative Services 

Com m ittee 
State Capitol 
N ashville . TN 37219 
615/741-3511
(provides staff to standing 
com m ittees)

TEXAS
(standing committee staff)

VERMONT 
Legislative Council 
State House 
M ontpelier, VT 05602 
802/828-2231

WEST V IRG IN IA  
Legislative Rulemaking Review 

Committee 
Stale Capitol 
Charleston, W V 25305 
mo phone listed)

W ISCONSIN 
David Stute 
Legislative Council 
Stale Capitol 
M adison, W l 53702 
608/266-1304

W YO M IN G
Legislative Service Office 
213 Capitol Building 
C heyenne. W Y 82002 
307/777-7881



of the possible details:involvedjh carrying"rt.6ut.:The.appro-"V Mo approve a bill overruling h is ‘subordinates, who put out 
priate administrative agency"is" therefore "illowed "to"write ”  ~ the/regulation' in the first place;'The present governor has 
regulations which spell out who does what.:when,'.where,-.-. -..already vetoed one such bill. . . .  ' •- "  '■ . -
and how. If the agency does‘no more than this no problem - . _  - ' • * j  ■ *-"r
is created .' • _ .. . 6 court ruling gives agency regulations equal standing

’ • .  ‘ " " r V • “  w ith law s, even t h o u g h  n o  single p e r s o n  elected b y  the voters
Unfortunately agency regulations are not always consistent h a s  a p p r o v e d  t hem.  •• •

with the intent the legislature had in passing the law. Some- . . *•’ • . . . V  -.. * - ; - . T- .
times an agency w ill get carried away and put out regulations y > ; Our government is wise'y based on dividing power among 
that cause an unnecessary burden for the chi2ens. The First v‘the- three branches: legislative,. executive and judicial. The 
State Legislature realized thisand provided a simple solution. •.'• -current situation gives entirely too much power to the execu- ' 
The legislature could, by a concurrent resolution passed by branch. Your approval of this constitutional amendment'

STATEMENT'AGAINST .BALLOT PROPOSITION NO. 1
This is still another proposal by the legislature to free itself 

from the checks and balances of our constitution. Under the 
constitution, the legislature has all the power it needs to make 
laws and annul administrative regulations. This proposal does 
not aid the public in any way. What it does is allow the legisla­
ture to exercise its power to annul.regulations in disregard 
ol the constitutional requirements that each bill have a si tgle 
subject, that each bill have three readings in each house, 
and that there be a recorded vote of the ayes and nay.; on 
final passage. It would also free the legislature from the exec­
utive veto and it would allow it to ignore the prohibition 
against special and local legislation.

.- • ■* •• . • .• - .rr-i . - - •
The Alaska Supreme Court has recently ruled that the legis­

lature must abide by the constitution’s checks and balances 
on its power whenever it exercises that power, including 
when it acts to annul regulations. This amendment is intend­
ed to overrule the coun:s decision and erode the constitu­
tion's safeguards. It aids legislators, not the public, and it 
should be rejected. ' . * -- - ■'

* * • * " i . 9 1 *’#
— Katherine D. Nordnle.

Delegate to the Alaska '
• ’ Constitutional Convention. '* “ ■

1955:1956 • * '
- j. - '• :' ,-r r* ■■ . "

.  .................... -, r.- t < . t V ,
.* .* i y  • j.Vw

• .-■... ; ”»• ." — ■.'.T/m*'t-V'
‘ • •••' ' “ - ' i f ; ' . •• * , • ,* • .r.V /

* r. *

c •

A r g u m e n t s  printed o n  this p a g e  are the opinions of the authors a n d  h a v e  not bee th e c k c d  for a ccuracy b y  a n y  official agency.
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: ; -7 v - ~  ■
Constitutional Amendment , .?**• V 4>?v..vr--vrv--.\ *••*. .yvyrr-^f

i "  Subs:itu:e for House Joint Resolution No. 82 Amended) ;•

S U M M A R Y - ) * *  •' ' K \ V .

will appear on the November 4, 1980 Genera! Election Ballot) ' . : . J ' r
'•■■*'■ ■••;•*-<-.j i -. i j.V.-1:- ' ;•'■■• ‘ --i” \

This proposal]wouid-perTtiit-the legislature to annul,.-by adopting a resolution^ regulations ̂ ado'pted' by stsW 
agencies.' Annulment'oLreguIa'tions by resolution'was authorized by .the' First State Leoislature in-1959; however,

A  vo te -'- 'A G A IN S T ” - re jec ts  the  a m e n d m e n t. '- . •• ,‘r  ;• .Y ,:“T X \.
. . ' > o r  • ' " - " p ? y -  ■

•r ■ V -  ■: AGAINST, n  ' • ' *  •■' . ‘ ' ; '• ' •■ *.<
•' ."..Y ;*V. -■:■’■>■. -j" • • . *-■........... ■ • . - Y ,  •-• . . . . .  . . .  ... :• . : *7:,*.-
v O TE  C A S T  BY M E M B E R S  OF 1 1 T H  STATE L E G IS LA T U R E  ON FIN A L  P A S S A G E

•' "  Senate (20 members): Yeas J_8 Nays.0^ Absent or Not Voting .2 /  ' ’ '
‘ . House . f  (40 members): Yeas 36̂  Nays.0_ Absent or Not Voting 4_.

f v  • . . . . . .  ■

LEGISLATIVE AFFA IRS  AGENCY SU M M ARY
' X ' - t ' . 'r.'- '-(As required by  law). .' _* V,/ ‘ ' *$w.4 ■.. .

This proposal would add a new section, section 22, to Article II ol the state constitution. If adopted, the proposol 
would authorize the legislature to annul or set aside a regulation which has been adopted by a state department 
or agency. In order to annul a regulation, the legislature could adopl a concurrent resolution by approval of tho 
resolution by majority vote of the membership of each house of the legislature, The resolution specifie:' the dato
on which the annulment of a regulation would take effect.

- i t  i

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by a concurrent resolution appruved by o 
majority vote of the membership of each house may annul a regulation adopted by a state departmen' or agincy. 
The annulment of the regulation is effective on he date the concurrent resolution is approved by both houses 
unless the concurrent resolution specifies a different date.

6 6
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M E M O R A N D U M D e c e m b e r  29, 1982

S U B J E C T :  C o n s t i t u t i o n a l  a m e n d m e n t s :  r e g u l a t i o n s
( W o r k  O r d e r  No. 1 3 - 0 A 0 8 )

TO: R e p r e s e n t a t i v e - e l e c t  M i k e  S z y m a n s k i

F R O M :  E d w a r d  H. H e i n

L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  w h a t  l e g i s l a t i o n  h a s  p a s s e d  t h e  l e g i s l a t u r e  
p r o p o s i n g  a m e n d m e n t s  to t h e  A l a s k a  c o n s t i t u t i o n  t h a t  w o u l d  
g i v e  t h e  l e g i s l a t u r e  p o w e r  to c h a n g e  o r  m o d i f y  a d m i n i s t r a ­
ti v e  r e g u l a t i o n s .

T h e  o n l y  m e a s u r e  p r o p o s i n g  s u c h  a n  a m e n d m e n t  t h a t  w a s  p a s s e d  
by  t h e  l e g i s l a t u r e  w a s  CS  H J R  8 2  a m  i n  1 980. T h e  p r o p o s a l  
a p p e a r e d  o n  t h e  N o v e m b e r  A, 1 9 8 0  g e n e r a l  e l e c t i o n  b a l l o t  as 
b a l l o t  p r o D O s i t i o n  no. 1. It w a s  r e j e c t e d  b y  t h e  v o t e r s .

?  i
"’he i d e n t i c a l  p r o p o s a l  w a s  a g a i n  p a s s e d  b y  the H o u s e  i n  1 9 8 2  
as H J R  IT . T h e  S e n a t e ,  h o w e v e r ,  p a s s e d  a d i f f e r e n t  v e r s i o n  
o f  t h e  r e s o l u t i o n .  T h e  H o u s e  w o u l d  n o t  c o n c u r  i n  the a m e n d ­
m e n t ;  the S e n a t e  w o u l d  n o t  r e c e d e  f r o m  i t s  a m e n d m e n t . T h e  
C o n f e r e n c e  C o m m i t t e e  r e p o r t e d  o u t  t h e  H o u s e  v e r s i o n ,  h u t  t h e  
L e g i s l a t u r e  a d j o u r n e d  w i t h o u t  v o t i n g  o n  t h e  m e a s u r e  a g a i n .

I h a v e  b e e n  u n a b l e  to l o c a t e  any o t h e r  p r o p o s e d  c o n s t i t u ­
t i o n a l  a m e n d m e n t s * ' o n  t h e  s u b j e c t  t h a t  h a v e  p a s s e d  t h e  l e g i s ­
la t u r e .

E E H :l m b

E n c l o s u r e
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3 0 7  B A W D E N  S T R E E T  

K E T C H IK A N .  A L A S K A  9 S 9 0 I

SENATOR VICE CHAIRMAN  
S E N A T E  R E S O U R C E S  C O M M ITTEE

M E M B E R
S E N A T E  J U D I C I A R Y  C O M M IT T EE

While In Juneau 

p o u c h  v
J U N E A U .  A L A S K A  9 9 8 1 1 Jslenate

W E S T E R N  S T A T E S  L E G I S L A T IV E  
F O R E S T R Y  T A S K  F O R C E

W E S T E R N  C O N F E R E N C E  C O U N C IL  
O F  S T A T E  G O V E R N M E N T S

May 5, 1983

Senator Bill Ray,

Chai rman
Senate Judiciary Committee 

Alaska State Legislature 

Juneau, Alaska

This proposed constitutional amendment is well known to both of us. ft provides 

that a concurrent resolution approved by a majority vote of each house may annul 

state departmental or agency regulations.

As you are well aware, the voters knocked this proposition down by at least a 

four-to-thrcc margin in the general election in 1980. If we do pass it out, and 

if it does go on the ballot, we should make sure that the public is educated.

Art Peterson wrote a letter to Charlie Bussell on April 13th in which he took a 

fairly dim view of the legislation.

Re: HJR 5

Dear Bill

Regards

/  ̂
Robert H. Ziegler, Sr.
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H IE PA R T3IEN T O F L A W

OFF ICE OF THE ATTORNEY  GENERAL

L a y  11, 1983

T h e  H o n o r a b l e  Bi l l  R a y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  9 S811

Re: K J R  5 ( c o n s t i t u t i o n a l
a m e n d m e n t  on a n n u l I m e n t  
o f  r e g u l a t i o n s )

D e a r  S e n a t o r  Ray:

T h e  S e n a t e  c o m m i t t e e  s c h e d u l e  s h o w s  that y o u r  c o m m i t t e e
w i l l  b e  t a k i n g  up H o u s e  J o i n t  R e s o l u t i o n  No. 5 on M a y  13. T h e
D e p a r t m e n t  of  L a w  s t r o n g l y  o p p o s e s  t h a t  r e s o l u t i o n ,  a n d  I am  
a t t a c h i n g  to this l e t t e r  a co p y  of  m y  A p r i l  13, 1983 l e t t e r  to 
R e p r e s e n t a t i v e  B u s s e l l  on the same s u bject.

E s s e n t i a l l y ,  the D e p a r t m e n t  of L a w ' s  p o s i t i o n  is that:

1. In 1980, the v o t e r s  r e j e c t e d  a v i r t u a l l y  
i d e n t i c a l  r e s o l u t i o n  b y  a s u b s t a n t i a l  m a r g i n
-- 8 2 , 0 1 0  to 58,803. V,e s h o u l d  a s s u m e  that
the v o t e r s  k n e w  w h a t  they w e r e  doing.

2. T h e  l e g i s l a t u r e  does n o t  n e e d  t h i s  s h o r t­
cut m e t h o d  to p e r f o r m  its p r o p e r  o v e r s i g h t  
f u n c t i o n .

(A) T h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  
A c t  i n c l u d e s  p r o v i s i o n s  g i v i n g  
m u l t i p l e  n o t i c e  to the l e g i s l a t u r e  and 
e n a b l i n g  l e g i s l a t o r s  to p a r t i c i p a t e  in 
the r e g u l a t i o n s - a d o p t i o n  pro c e s s .

(B) If an e x e c u t i v e - b r a n c h  a g e ncy, in 
a d o p t i n g  a r e g u l a t i o n ,  go e s  in a 
d i r e c t i o n  that is not s u p p o r t e d  by the 
c u r r e n t  l e g i s l a t u r e ,  the l e g i s l a t u r e  
m a y  l e g i s l a t e  f u r t h e r  -- e n a c t  g u i d e­
lines, l i m i t a t i o n s ,  p r o h i b i t i o n s .

3. A  c o n c u r r e n t  r e s o l u t i o n ,  the v e h i c l e  p r o­
p o s e d  by this r e s o l u t i o n  to a n n u l  a d m i n i s t r a­
tiv e  r e g u l a t i o n s ,  is not c o v e r e d  b y  the c o n­
st i t u t i o n a l  a n d  o t h e r  p r o v i s i o n s  a p p l i c a b l e

P O U C H  K  - S T A T E  C A P I T O L  
J U N E A U .  A L A S K A  99811 
P H O N E :  19071 4G5-3COO



T h e  Hon. B i l l  R a y
H J R  5 (const, amend, on a n n u l l m e n t  regs.)

May 11, 1983
Page 2

to bills, w h i c h  p r o v i s i o n s  te n d  to a s s u r e  
p r o t e c t i o n  of a n d  a c c o u n t a b i l i t y  to the p u b­
lic.

A. An  a n n u l l m e n t  r e s o l u t i o n ' s  b a r e  n e g a t i v e  
s t a t e m e n t  does n o t  a f f o r d  the e x e c u t i v e -  
b r a n c h  a g e n c y  r e s p o n s i b l e  for e x e c u t i n g  the 
l a w  a n y  g u i d a n c e  in p e r f o r m i n g  its c o n s t i t u­
ti o n a l l y  m a n d a t e d  duties.

T h a n k  y o u  for this o p p o r t u n i t y  to comment, on this
m e a s u r e .

A H P :j b 

A t t a c h m e n t

Y o u r s  truly,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

B y :

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

cc w / e n c . : Hon. M i k e  S z y m a n s k i
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s

cc: E m i l  N o t t i
L e g i s l a t i v e  A s s i s t a n t  
G o v e r n o r ' s  O f f i c e
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A p r i l  13, 1983

T h e  Hon. C h a r l i e  B u s s e l l  
C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S tate L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  99811

Re: H J R  5 ( c o n s t i t u t i o n a l
a m e n d m e n t  on a n n u l m e n t  of 
r e g u l a t i o n s )

D e a r  R e p r e s e n t a t i v e  B u s s e l l :

I u n d e r s t a n d  th a t  H o u s e  J o i n t  R e s o l u t i o n  No. 5 is on 
y o u r  c o m m i t t e e ' s  a g e n d a  for today. T h i s  le t t e r  is to b r i e f l y  
e x p r e s s  the D e p a r t m e n t  o f  L a w ' s  o p p o s i t i o n  to that r e s o l u t i o n .

T h e  a m e n d m e n t  p r o p o s e d  by  H J R  5 is v i r t u a l l y  identical 
to the E l e v e n t h  L e g i s l a t u r e ' s  CS H J R  82 am. (The o n l y  d i f f e r e n c e  
b e t w e e n  the two a m e n d m e n t s  is that H J R  5 p r o v i d e s  for the a n n u l­
m e n t  to t a k e  e f f e c t  30 days a f t e r  a p p r o v a l  of the r e s o l u t i o n ,  
w h e r e a s  the e a r l i e r  v e r s i o n  p r o v i d e d  that it w o u l d  take e f f e c t  on 
the da t e  the c u r r e n t  r e s o l u t i o n  is a p p r o v e d . )  T h a t  a m e n d m e n t  w a s  
r e j e c t e d  by  the v o t e r s  or. N o v e m b e r  4, 1980 by a v o t e  o f  8 2 , 0 1 0  to
58,808. T h a t  is a s u b s t a n t i a l  m a r g i n ,  a n d  w e  s h o u l d  a s s u m e  that 
the v o t e r s  k n e w  w h a t  they w e r e  doing. T h e y  s h o u l d  n o t  be r e p e a t­
ed l y  s u b j e c t e d  to the sa m e  b a l l o t  issue.

A s  y o u  know, t h e s e  p r o p o s a l s  for c o n s t i t u t i o n a l  a m e n d­
m e n t s  are i n t e n d e d  to r e v e r s e  the e f f e c t  of the A l a s k a  S u p r e m e  
C o u r t ' s  d e c i s i o n  in S t a t e  of A l a s k a  v. A . L . I . V . E  V o l u n t a r y , 606 
P . 2d 769 (1980). T h e  e s s e n c e  of that c o u r t  d e c i s i o n ,  w H T c H  h e l d  
i n v a l i d  t h e  s t a t u t e  (AS 4 4 . 6 2 . 3 2 0 ( a ) ) that p r o v i d e d  for 
l e g i s l a t i v e  a n n u l m e n t  of  a d m i n i s t r a t i v e  r e g u l a t i o n s  b y  c o n c u r r e n t  
r e s o l u t i o n ,  is that (1) p r o c e d u r a l l y  a n d  s u b s t a n t i v e l y  v a l i d  
r e g u l a t i o n s  h a v e  the f o r c e  of law, (2) an " a n n u l m e n t "  of  a 
r e g u l a t i o n  has the e f f e c t  o f  c h a n g i n g  the law, a n d  (3) w h e n  the 
l e g i s l a t u r e  c h a n g e s  the law, it m u s t  do so by f o l l o w i n g  the 
c o n s t i t u t i o n a l  p r o c e d u r e s  for l a w - m a k i n g .  S i n c e  AS  
4 4 . 6 2 . 3 2 0 ( a ) 's c o n c u r r e n t  r e s o l u t i o n s  do not f o l l o w  the 
p r o c e d u r e s  for l a w - m a k i n g ,  the c o u r t  h e l d  that that s t a t u t e  w a s  
in v a l i d .

A s  the c o u r t  p o i n t e d  out in P l u m l e y  v. H ale, 594 P . 2d 
497, 500 ( A l a s k a  1979), the v a r i o u s  cons t i t u t i o n a r - p r o v i s i o n s
s p e c i f y i n g  the m e c h a n i c s  of l e g i s l a t i o n  are " d e s i g n e d  to e n g e n d e r



The Hon. Charlie Bussell
H J R  5

Apri 13, 1983
Page 2

a r e s p o n s i b l e  l e g i s l a t i v e  p r o c e s s  w o r t h y  of  the p u b l i c  t r u s t . "  
T h o s e  p r o v i s i o n s  are "to e n s u r e  d e l i b e r a t i o n  p r i o r  to p a s s a g e ,  to 
e n s u r e  th a t  the r e q u i s i t e  m a j o r i t y  of e a c h  h o u s e  a f f i r m a t i v e l y  
v o t e s  to e n a c t  a b i l l  i n t o  law, a n d  to p r o v i d e  a p u b l i c  r e c o r d  of 
t he v o t e  c a s t  b y  e a c h  l e g i s l a t o r . "  Id. T h o s e  p r o c e d u r e s  i n­
clude, for e x a m p l e ,  the s i n g l e  s u b j e c t  r u l e  of art. II, sec. 13; 
t he r e q u i r e m e n t  of s e p a r a t e  r e a d i n g s  o n  s e p a r a t e  days, u n d e r  art. 
II, sec. 14; the r e q u i r e m e n t  th a t  t h e  ay e s  a n d  n a y s  on f i n a l  p a s­
sage b e  r e c o r d e d  in the l e g i s l a t i v e  j o u r n a l ,  u n d e r  art. II, sic. 
14; and, of course, the p r o v i s i o n s  o n  g u b e r n a t o r i a l  veto, u n a e r  
art. II, secs. 15 a n d  16.

T h o s e  p r o v i s i o n s  p r o v i d e  f o r  p u b l i c  a c c o u n t a b i l i t y ,  
p u b l i c  n o t i c e ,  a n d  an o p p o r t u n i t y  for the p u b l i c  to p r e p a r e  for 
the a p p l i c a t i o n  of  n e w  law. R e g u l a t i o n s  a d o p t e d  u n d e r  the A l a s k a  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  r e q u i r e  p u b l i c  n o t i c e ,  o p p o r t u n i t y  
for p u b l i c  c o m m e n t ,  l e gal r e v i e w  b y  the D e p a r t m e n t  of Law, a n d  a 
d e f e r r e d  e f f e c t i v e  date. The c u r r e n t  v e r s i o n  of  this prop* _d 
c o n s t i t u t i o n a l  a m e n d m e n t  has i m p r o v e d  u p o n  so m e  e a r l i e r  v e r s i o n s  
by  the p r o v i s i o n  for a t h i r t y - d a y  d e f e r r a l  of  the e f f e c t i v e  date, 
but n e i t h e r  the o t h e r  c o n s t i t u t i o n a l  p r o t e c t i o n s  n o r  the c o r r e­
s p o n d i n g  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  p r o t e c t i o n s  w o u l d  b e  a p p l i­
ca b l e  to the a n n u l m e n t  o f  an a d m i n i s t r a t i v e  r e g u l a t i o n .

T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  b e f o r e  y o u  is not 
a " m e r e  a d j u s t m e n t "  or t e c h n i c a l  c o r r e c t i o n  of the c o n s t i t u t i o n .  
It p r o p o s e s  a s u b s t a n t i a l  r e a l i g n m e n t  of the c o n s t i t u t i o n a l l y  
s p e c i f i e d  p o w e r s .  A l t h o u g h  the a d o p t i o n  of a d m i n i s t r a t i v e  r e g u­
la t i o n s  b y  an a d m i n i s t r a t i v e  a g e n c y  is c o n s i d e r e d  a " q u a s i - l e g i s­
la t i v e  f u n c t i o n , "  it is an e s s e n t i a l  p a r t  o f  the e x e c u t i v e  
b r a n c h ' s  e x e c u t i o n  or i m p l e m e n t a t i o n  o f  a sta t u t e .  The p r o p o s e d  
a m e n d m e n t ,  b y  p r o v i d i n g  for l e g i s l a t i v e  a n n u l m e n t ,  by m e a n s  a 
c o n c u r r e n t  r e s o l u t i o n ,  p r o v i d e s  for the l e g i s l a t u r e  to m a k e  w h a t  
c o u l d  b e  c o n s i d e r e d  e x e c u t i v e - b r a n c h  d e c i s i o n s  -- e x e c u t i n g  a 
p r o g r a m  c r e a t e d  by s t atute. T h i s  c o n c e n t r a t i o n  of p o w e r  in the 
l e g i s l a t i v e  b r a n c h  -- b o t h  e n a c t i n g  the p r o g r a m  s t a t u t e  a n d  then 
p a r t i c i p a t i n g  in e x e c u t i n g  it -- d o e s  n o t  r e f l e c t  a s o u n d  p o l i c y  
in the fa c e  o f  the s e p a r a t i u n - o f - p o w e r s  d o c t r i n e  as e x p r e s s e  d in 
the Federalist: P a p e r s  a n d  o t h e r  w r i t i n g s .  T h a t  d o c t r i n e ,  of
c o u r s e -] I n v o l v e s  a b l e n d i n g  or s h a r i n g  of powe r s .  T h e  p u r p o s e  is 
to a v o i d  an i n a p p r o p r i a t e  c o n c e n t r a t i o n  of power.

In a d d i t i o n ,  w h e n  the l e g i s l a t u r e  m a k e s  a s i m p l e  n e g a ­
tive s t a t e m e n t  by m e r e l y  a n n u l l i n g  a r e g u l a t i o n ,  it i n t e r f e r e s  
w i t h  the e x e c u t i v e - b r a n c h ' s  e x e c u t i o n  of the s t a t u t e  a n d  o f f e r s  
n o t h i n g  in its place. F o r  e x a m p l e ,  the r e g u l a t i o n  i n v o l v e d  in 
the A . L . I . V . E .  V o l u n t a r y  c a s e  w a s  a D e p a r t m e n t  of R e v e n u e  r e g u­
la t i o n  d e a l i n g  w i t h  p e r m i t s  for s u c h  t h i n g s  as l o t t e r i e s .  It 
c o n t a i n e d  s e v e r a l  e l e m e n t s ;  a d o l l a r  l i m i t a t i o n ,  a ti m e  l i m i t a­
tion, a n d  a p r o v i s i o n  for the c u m u l a t i v e  e f f e c t  of the v a l u e  of 

i n d i v i d u a l  p r i z e s  in r e a c h i n g  the d o l l a r  l i m i t a t i o n .  W h e n  the 
l e g i s l a t u r e  a n n u l s  a p r o v i s i o n  s u c h  as that, is the a g e n c y  to
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i n t e r p r e t  that a n n u l m e n t  as m e a n i n g  t h a t  the d o l l a r  l i m i t a t i o n  is 
n o t  a p p r o p r i a t e ,  or that the time p e r i o d  is n o t  a p p r o p r i a t e ,  or 
t h a t  the c u m u l a t i v e  e f f e c t  is n o t  a p p r o p r i a t e ?  If the a g e n c y  
c o n c l u d e d  that the l e g i s l a t u r e  m u s t  h a v e  b e e n  p r i m a r i l y  c o n c e r n e d  
a b o u t  the d o l l a r  l i m i t a t i o n ,  a n d  a d o p t e d  a n e w  r e g u l a t i o n  s p e c i­
f y i n g  a d i f f e r e n t  d o l l a r  a m o u n t ,  w o u l d  it b e  g u e s s i n g  r i g h t ?

I do n o t  b e l i e v e  that a n y o n e  q u e s t i o n s  the l e g i s l a­
tu r e ' s  r i g h t  to r e v i e w  the e x e c u t i v e - b r a n c h 's e x e c u t i o n  o f  the 
sta t u t e .  N o r  does a n y o n e  q u e s t i o n  the l e g i s l a t u r e ' s  r i g h t  to 
e n a c t  s t a t u t e s  s e t t i n g  g u i d e l i n e s  a n d  i m p o s i n g  l i m i t a t i o n s  or 
p r o h i b i t i o n s .  W e  m a y  d i s a g r e e  as to the m e r i t  of a p a r t i c u l a r  
g u i d e l i n e  or p r o h i b i t i o n ,  b u t  n o t  as to the r i g h t  of the l e g i s l a­
tu r e  to e n a c t  it (subject, in s o m e  c i r c u m s t a n c e s ,  to the a p p l i­
c a b i l i t y  of  o t h e r  c o n s t i t u t i o n a l  p r o v i s i o n s ) .

T h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.62) p r o­
v i d e s  a c a r e f u l l y  s t r u c t u r e d  s y s t e m  w i t h  m a n y  o p p o r t u n i t i e s  for 
l e g i s l a t o r - i n v o l v e m e n t  in the a d o p t i o n  of a d m i n i s t r a t i v e  r e g u­
lations. If o n e  of t h o s e  o p p o r t u n i t i e s  w a s  m i s s e d ,  o r  p r o v e d  
o t h e r w i s e  u n a v a i l i n g  in so m e  c i r c u m s t a n c e ,  f u r t h e r  l e g i s l a t i o n  
m i g h t  b e  a p p r o p r i a t e .  S u c h  l e g i s l a t i o n  w o u l d ,  of  c o u rse, s u p e r­
sed e  the o f f e n d i n g  r e g u l a t i o n .

C h a d h a  v. I m m i g r a t i o n  a n d  N a t u r a l i s a t i o n  S e r v i c e , 634 
F . 2 d  408 (9th Cir. 1980) , is c u r r e n t l y  on a p p e a l  to the U n i t e d  
S t a t e s  S u p r e m e  Court. T h a t  c a s e  p r e s e n t s  to the c o u r t  the q u e s­
tion of the v a l i d i t y  o f  w h a t  h a s  b e c o m e  k n o w n  as the " l e g i s l a t i v e  
v e t o . "  A  d e c i s i o n  is e x p e c t e d  b y  J u n e  of this year. Y o u r  c o m­
m i t t e e  m i g h t  a l s o  f i n d  h e l p f u l  the d i s c u s s i o n  in the o f f i c i a l  
c o m m e n t a r y  to the 1981 R e v i s e d  M o d e l  S t a t e  A d m i n i s t r a t i v e  P r o c e­
du r e  Act, p r o m u l g a t e d  by the N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  
on  U n i f o r m  S t a t e  Laws; s e e , e s p e c i a l l y , the art. Ill i n t r o d u c t o r y  
c o m m e n t s  w h i c h  d i s c u s s  the l e g i s l a t i v e / e x e c u t i v e / p u b l i e  i n t e r­
r e l a t i o n s h i p  r e g a r d i n g  a d m i n i s t r a t i v e  r e g u l a t i o n s .

T h a n k  y o u  for this o p p o r t u n i t y  to comment. I w o u l d  be 
h a p p y  to d i s c u s s  the m a t t e r  f u r t h e r  w i t h  y o u  at y o u r  c o n v e n i e n c e .

Y o u r s  truly,

N o r m a n  C. G o r s u c h

By:

A s s i s t a n t  A t t o r n e y  G e n e r a l

A H P / j b
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F i s c a l  N o t e  
A n a l y s i s

W h i l e  C h e  D e p a r t m e n t  o f  L a w  o p p o s e s  th i s  r e s o l u t i o n ,  w e  
w i l l  l i m i t  o u r  c o m m e n t s  h e r e  to f i s c a l  m a t t e r s .  T h i s  p r o p o s e d  
a m e n d m e n t  to the s t a t e ' s  c o n s t i t u t i o n ,  i f  a d o p t e d  in the 1984 
g e n e r a l  e l e c t i o n ,  w i l l  p r o b a b l y  n o t  h a v e  a d i r e c t  f i s c a l  i m p a c t  
o n  t h e  d e p a r t m e n t ' s  o p e r a t i o n s .  T h e  d e p a r t m e n t  is s t a t u t o r i l y  
r e s p o n s i b l e  f o r  r e v i e w i n g  a l l  r e g u l a t i o n s  for l e g a l i t y  a n d  f o r m  
to i n s u r e  c o n s i s t e n c y  w i t h  t h e  a p p r o p r i a t e  e n a b l i n g  l e g i s l a t i o n .  
T h e  d e p a r t m e n t  a l s o  d r a f t s  r e g u l a t i o n s  o n  b e h a l f  of o t h e r  
d e p a r t m e n t s  a n d  a s s i s t s  o t h e r  d e p a r t m e n t s  in d r a f t i n g  r e g u l a t i o n s  
t h a t  d e a l  w i t h  h i g h l y  c o m p l e x  m a t t e r s  r e q u i r i n g  the a t t e n t i o n  of 
a n  a t t o r n e y .  O b v i o u s l y ,  s o m e  o f  t h e  t i m e  s p e n t  in t h e s e  e f f o r t s  
w i l l  h a v e  b e e n  l o s t  w h e n e v e r  a r e g u l a t i o n  h a s  b e e n  a n n u l l e d .  
L a r g e r  d e p a r t m e n t s ,  w h i c h  h a v e  the r e s p o n s i b i l i t y  f o r  c a r r y i n g  
o u t  m a j o r  s t a t e  p r o g r a m s ,  a n d  w h o  r o u t i n e 1'? d r a f t  n u m e r o u s  
p r o g r a m  o p e r a t i n g  r e g u l a t i o n s  i n h o u s e ,  wi. l p r o b a b l y  e x p e r i e n c e  
a n  e v e n  g r e a t e r  l o s s  of  s t a f f  t i me. T h e  a b s e n c e  of  s t a t u t o r i l y  
m a n d a t e d  r e g u l a t i o n s ,  w h i c h  w o u l d  o c c u r  a f t e r  a n n u l m e n t ,  c o u l d  
r e s u l t  in l i t i g a t i o n  f r o m  an a d v e r s e l y  i m p a c t e d  i n d u s t r y  or 
p u b l i c  i n t e r e s t  g r o u p .  T h e  i m p a c t  o f  s u c h  l i t i g a t i o n  c a n n o t ,  in 
t h i s  c a s e ,  b e  e s t i m a t e d  in  a d v a n c e  a n d  t h e r e f o r e  no c o s t  i m p a c t  
c a n  b e  sho w n .
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W E S T E R N  C O N F E R E N C E  C O U N C I L  
O F  S T A T E  G O V E R N M E N T S

May 5, 1983

Senator Bill Ray,

Chai rman

Senate Judiciary Committee 

Alaska State Legislature 
Juneau, Alaska

Re: HJR 5

Dear Bill:

This proposed constitutional amendment is well known to both of us. It provides 

that a concurrent resolution approved by a majority vote of each house may annul 
state departmental or agency regulations.

As you are well aware, the voters knocked this proposition down by at least a 

fuur-to-three margin in the general election in 1980. If we do pass it out, and 

if it does go on the ballot, we should make sure that the public is educated.

Art Peterson wrote a letter to Charlie Bussell on April 13th in which he took a 
fairly dim view of the legislation.

R e g a r d s ,

I

/' L/J  A  <r < / I' O  -//.
I, /

Robert H. Ziegler, Sr.

RUZ :1k
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DEPARTMENT OF LAW

OFF ICE  OF THE ATTORNEY  GENERAL

M a y  11, 1983

B IL L  S H E F F IE L D , GOVERNOR

P O U C H  K  -  S T A T E  C A P I T O L  
J U N E A U .  A L A S K A  99811 
P H O N E :  19071 465-3600

T h e  H o n o r a b l e  Bill R a y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  AIC 99811

T he S e n a t e  c o m m i t t e e  s c h e d u l e  s h ows that y o u r  c o m m i t t e e
w i l l  b e  t a k i n g  up H o u s e  J o i n t  R e s o l u t i o n  Ho. 5 o n  M a y  13. T h e  
D e p a r t m e n t  of L a w  s t r o n g l y  o p p o s e s  that r e s o l u t i o n ,  a n d  I am  
a t t a c h i n g  to this l e t t e r  a c o p y  of  m y  A p r i l  13, 1 9 8 3  l e t t e r  to 
R e p r e s e n t a t i v e  B u s s e l l  on the same s u bject.

E s s e n t i a l l y ,  the D e p a r t m e n t  of L a w ' s  p o s i t i o n  is that:

1. In 1980, the v o t e r s  r e j e c t e d  a v i r t u a l l y  
i d e n t i c a l  r e s o l u t i o n  by  a s u b s t a n t i a l  m a r g i n  
-- 8 2 , 0 1 0  to 58,808. We s h o u l d  a s s u m e  that 
the v o t e r s  k n e w  w h a t  they w e r e  doing.

2. The l e g i s l a t u r e  does n o t  n e e d  this s h o r t­
cut m e t h o d  to p e r f o r m  its p r o p e r  o v e r s i g h t  
f u n c t i o n .

(A) T h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  
A c t  i n c l u d e s  p r o v i s i o n s  g i v i n g  
m u l t i p l e  n o t i c e  to the l e g i s l a t u r e  a n d  
e n a b l i n g  l e g i s l a t o r s  to p a r t i c i p a t e  in 
the r e g u l a t i o n s - a d o p t i o n  p r o c s s .

(B) If an e x e c u t i v e - b r a n c h  agency, in 
a d o p t i n g  a r e g u l a t i o n ,  go e s  in a

3. A c o n c u r r e n t  r e s o l u t i o n ,  the v e h i c l e  p r o ­
po s e d  by this r e s o l u t i o n  to a n n u l  a d m i n i s t r a­
tive r e g u l a t i o n s ,  is n o t  c o v e r e d  b y  the c o n­
s t i t u t i o n a l  a n d  o t h e r  p r o v i s i o n s  a p p l i c a b l e

Re: H J R  5 ( c o n s t i t u t i o n a l
a m e n d m e n t  on a n n u l l m e n t  
of  r e g u l a t i o n s )

D e a r  S e n a t o r  Ray:

d i r e c t i o n  that is n o t  s i p p o r t e d  b y  the 
c u r r e n t  l e g i s l a t u r e ,  the l e g i s l a t u r e  
tray l e g i s l a t e  f u r t h e r  -- e nact g u i d e­
lines, l i m i t a t i o n s ,  p r o h i b i t i o n s .



Th e  Hon. B i l l  Ray
H J R  5 (const, amend, on a n n u l l m e n t  re g s . )

H a y  11, 1983
Page 2

to bills, w h i c h  p r o v i s i o n s  t e n d  to a s s u r e  
p r o t e c t i o n  of a n d  a c c o u n t a b i l i t y  to the p u b ­
lic.

4. A n  a n n u l l m e n t  r e s o l u t i o n ' s  b a r e  n e g a t i v e  
s t a t e m e n t  does n o t  a f f o r d  the e x e c u t i v e -  
b r a n c h  a g e n c y  r e s p o n s i b l e  f o r  e x e c u t i n g  the 
l a w  any g u i d a n c e  in p e r f o r m i n g  its c o n s t i t u­
ti o n a l l y  m a n d a t e d  duties.

T h a n k  y o u  for this o p p o r t u n i t y  to c o m m e n t  on this
m e a s u r e .

AllPrjb 

A t t a c h m e n t  

cc w / e n c . :

Y o u r s  truly,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

By:

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

Hon. M i k e  S z y m a n s k i
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s

cc: E m i l  N o t t i
L e g i s l a t i v e  A s s i s t a n t  
G o v e r n o r ' s  O f f i c e



. \ ; ;  Bill Sheffield, Governor
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The Hon. C h a r l i e  B u s s e l l  
C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n eau, A K  9 9 811

Re: H J R  5 ( c o n s t i t u t i o n a l
a m e n d m e n t  o n  a n n u l m e n t  of 
r e g u l a t i o n s )

D e a r  R e p r e s e n t a t i v e  B u s s e l l :

I u n d e r s t a n d  t h a t  H o u s e  J o i n t  R e s o l u t i o n  No. 5 is on 
y o u r  c o m m i t t e e ' s  a g e n d a  f o r  today. T h i s  l e t t e r  is to b r i e f l y  
e x p r e s s  the D e p a r t m e n t  of L a w ' s  o p p o s i t i o n  to that r e s o l u t i o n .

T h e  a m e n d m e n t  p r o p o s e d  b y  H J R  5 is v i r t u a l l y  i d e n t i c a l  
to the E l e v e n t h  L e g i s l a t u r e ' s  CS H J R  32 am. (The o n l y  d i f f e r e n c e  
b e t w e e n  the two a m e n d m e n t s  is th a t  H J R  5 p r o v i d e s  for the a n n u l­
m e n t  to ta k e  e f f e c t  30 da y s  a f t e r  a p p r o v a l  of the r e s o l u t i o n ,  
w h e r e a s  the e a r l i e r  v e r s i o n  p r o v i d e d  that it w o u l d  ta k e  e f f e c t  on 
the da t e  the c u r r e n t  r e s o l u t i o n  is a p p r o v e d . ) T h a t  a m e n d m e n t  was 
r e j e c t e d  b y  the v o t e r s  on N o v e m b e r  4, 1980 b y  a v o t e  of  8 2 , 0 1 0  to
58,808. T h a t  is a s u b s t a n t i a l  m a r g i n ,  a n d  w e  s h o u l d  a s s u m e  that 
the v o t e r s  k n e w  w h a t  t h e y  w e r e  doing. T h e y  s h o u l d  n o t  be r e p e a t­
ed l y  s u b j e c t e d  to the sa m e  b a l l o t  issue.

A s  y o u  k n ow, t h e s e  p r o p o s a l s  for c o n s t i t u t i o n a l  a m e n d­
m e n t s  are i n t e n d e d  to r e v e r s e  the e f f e c t  of the A l a s k a  S u p r e m e  
C o u r t ' s  d e c i s i o n  in S t a t e  of A l a s k a  v. A . L . I . V . E  V o l u n t a r y , 606 
P . 2d 769 (1980). T h e  e s s e n c e  of th a t  c o u r t  d e c i s i o n ,  w h i c h  h e l d  
i n v a l i d  the s t a t u t e  (AS 4 4 . 6 2 . 3 2 0 ( a ) ) that p r o v i d e d  for 
l e g i s l a t i v e  a n n u l m e n t  of a d m i n i s t r a t i v e  r e g u l a t i o n s  b y  c o n c u r r e n t  
r e s o l u t i o n ,  is th a t  (1) p r o c e d u r a l l y  a n d  s u b s t a n t i v e l y  v a l i d  
r e g u l a t i o n s  h a v e  the f o r c e  o f  law, (2) an " a n n u l m e n t "  o f  a 
r e g u l a t i o n  h a s  the e f f e c t  of  c h a n g i n g  the '.aw, a n d  (3) w h e n  the 
l e g i s l a t u r e  c h a n g e s  the law, it m u s t  do so by  f o l l o w i n g  the 
c o n s t i t u t i o n a l  p r o c e d u r e s  f o r  l a w - m a k i n g .  S i n c e  AS 
4 4 . 6 2 . 3 2 0 ( a ) 's c o n c u r r e n t  r e s o l u t i o n s  do not f o l l o w  the 
p r o c e d u r e s  f o r  l a w - m a k i n g ,  the c o u r t  h e l d  that that s t a t u t e  w a s  
i nv a l i d .

A s  the c o u r t  p o i n t e d  out in P l u m l e y  v. H a l e , 594 P . 2d 
497, 500 ( A l a s k a  1979), the v a r i o u s  c o n s t i t u t i o n a l  p r o v i s i o n s
s p e c i f y i n g  the m e c h a n i c s  o f  l e g i s l a t i o n  are " d e s i g n e d  to e n g e n d e r
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a r e s p o n s i b l e  l e g i s l a t i v e  p r o c e s s  w o r t h y  o f  the p u b l i c  t r u s t . "  
T h o s e  p r o v i s i o n s  a r e  "to e n s u r e  d e l i b e r a t i o n  p r i o r  to p a s s a g e ,  to 
e n s u r e  t h a t  the r e q u i s i t e  m a j o r i t y  of e a c h  h o u s e  a f f i r m a t i v e l y  
v o t e s  to e n a c t  a b i l l  in t o  law, a n d  to p r o v i d e  a p u b l i c  r e c o r d  of 
the v o t e  c a s t  b y  e a c h  l e g i s l a t o r . "  Id. T h o s e  p r o c e d u r e s  i n­
clude, for exa m p l e ,  the s i n g l e  s u b j e c t  r u l e  of  art. II, sec. 13; 
the r e q u i r e m e n t  of s e p a r a t e  r e a d i n g s  on s e p a r a t e  days, u n d e r  art. 
II, sec. 14; the r e q u i r e m e n t  t h a t  the ay e s  a n d  n a y s  on f i n a l  p a s­
sage  be  r e c o r d e d  in the l e g i s l a t i v e  j o u r n a l ,  u n d e r  art. II, sec. 
14; and, of  course, the p r o v i s i o n s  on g u b e r n a t o r i a l  v e t o ,  u n d e r  
art. II, secs. 15 a n d  16.

T h o s e  p r o v i s i o n s  p r o v i d e  for p u b l i c  a c c o u n t a b i l i t y ,  
p u b l i c  n o t i c e ,  a n d  an o p p o r t u n i t y  for the p u b l i c  to p r e p a r e  for 
t he a p p l i c a t i o n  of n e w  law. R e g u l a t i o n s  a d o p t e d  u n d e r  the A l a s k a  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  r e q u i r e  p u b l i c  n o t i c e ,  o p p o r t u n i t y  
f or p u b l i c  comment, legal r e v i e w  b y  the D e p a r t m e n t  of  Law, a n d  a 
d e f e r r e d  e f f e c t i v e  date. T h e  c u r r e n t  v e r s i o n  o f  this p r o p o s e d  
c o n s t i t u t i o n a l  a m e n d m e n t  h a s  i m p r o v e d  u p o n  some e a r l i e r  v e r s i o n s  
b y  the p r o v i s i o n  for a t h i r t y - d a y  d e f e r r a l  o f  the e f f e c t i v e  date, 
b u t  n e i t h e r  the o t h e r  c o n s t i t u t i o n a l  p r o t e c t i o n s  n o r  the c o r r e­
s p o n d i n g  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  p r o t e c t i o n s  w o u l d  b e  a p p l i­
cab l e  to the a n n u l m e n t  of an a d m i n i s t r a t i v e  r e g u l a t i o n .

T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  b e f o r e  y o u  is not 
a " m e r e  a d j u s t m e n t "  or t e c h n i c a l  c o r r e c t i o n  of the c o n s t i t u t i o n .  
It p r o p o s e s  a s u b s t a n t i a l  r e a l i g n m e n t  of the c o n s t i t u t i o n a l l y  
s p e c i f i e d  powe r s .  A l t h o u g h  the a d o p t i o n  of a d m i n i s t r a t i v e  r e g u­
lat i o n s  b y  an a d m i n i s t r a t i v e  a g e n c y  is c o n s i d e r e d  a " q u a s i - l e g i s­
la t i v e  f u n c t i o n , "  it is a n  e s s e n t i a l  p a r t  o f  the e x e c u t i v e  
b r a n c h ' s  e x e c u t i o n  or i m p l e m e n t a t i o n  of a s t atute. T h e  p r o p o s e d  
a m e n d m e n t ,  b y  p r o v i d i n g  for l e g i s l a t i v e  a n n u l m e n t ,  by  m e a n s  a 
c o n c u r r e n t  r e s o i u t i m ,  p r o v i d e s  for the l e g i s l a t u r e  to m a k e  w h a t  
c o u l d  be c o n s i d e r e d  e x e c u t i v e - b r a n c h  d e c i s i o n s  -- e x e c u t i n g  a 
p r o g r a m  c r e a t e d  b y  statute. Th i s  c o n c e n t r a t i o n  of  p o w e r  in the 
l e g i s l a t i v e  b r a n c h  -- b o t h  e n a c t i n g  the p r o g r a m  s t a t u t e  a n d  then 
p a r t i c i p a t i n g  in e x e c u t i n g  it —  does n o t  r e f l e c t  a s o u n d  p o l i c y  
in the f a c e  of the s e p a r a t i o n - o f - p o w e r s  d o c t r i n e  as e x p r e s s e d  in 
the F e d e r a l i s t  P a p e r s  and o t h e r  w r i t i n g s .  T h a t  d o c t r i n e ,  of 
course, i n v o l v e s  a b l e n d i n g  or s h a r i n g  of p o w e r s .  The p u r p o s e  is 
to a v o i d  an i n a p p r o p r i a t e  c o n c e n t r a t i o n  of power.

In a d d i t i o n ,  w h e n  the l e g i s l a t u r e  m a k e s  a s i m p l e  n e g a­
tive  s t a t e m e n t  b y  m e r e l y  a n n u l l i n g  a r e g u l a t i o n ,  it i n t e r f e r e s  
w i t h  the e x e c u t i v e - b r a n c h ' s  e x e c u t i o n  of the s t a t u t e  a n d  o f f e r s  
n o t h i n g  in its place. F o r  e x a m p l e ,  the r e g u l a t i o n  i n v o l v e d  jn 
the A . L . I . V . E .  V o l u n t a r y  c a s e  w a s  a D e p a r t m e n t  of R e v e n u e  r e g u­
la t i o n  d e a l i n g  w i t h  p e r m i t s  for s u c h  t h i n g s  as l o t t e r i e s .  It 
c o n t a i n e d  s e v e r a l  e l e m e n t s :  a d o l l a r  l i m i t a t i o n ,  a time l i m i t a­
tion, a n d  a p r o v i s i o n  for the c u m u l a t i v e  e f f e c t  of  the v a l u e  of 

i n d i v i d u a l  p r i z e s  in r e a c h i n g  the d o l l a r  l i m i t a t i o n .  W h e n  the 
l e g i s l a t u r e  a n n u l s  a p r o v i s i o n  s u c h  as that, is the a g e n c y  to
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i n t e r p r e t  that a n n u l m e n t  as m e a n i n g  that the d o l l a r  l i m i t a t i o n  is 
n o t  a p p r o p r i a t e ,  or t h a t  t h e  time p e r i o d  is not a p p r o p r i a t e ,  or, 
that the c u m u l a t i v e  e f f e c t  is not a p p r o p r i a t e ?  If the a g e n c y  
c o n c l u d e d  that the l e g i s l a t u r e  m u s t  h a v e  b e e n  p r i m a r i l y  c o n c e r n e d  
a b o u t  the d o l l a r  l i m i t a t i o n ,  a n d  a d o p t e d  a n e w  r e g u l a t i o n  s p e c i­
f y i n g  a d i f f e r e n t  d o l l a r  a m o u n t , w o u l d  it b e  g u e s s i n g  r i g h t ?

I do n o t  b e l i e v e  th a t  a n y o n e  q u e s t i o n s  the l e g i s l a­
tur e ' s  r i g h t  to r e v i e w  the e x e c u t i v e - b r a n c h 's e x e c u t i o n  o f  the 
statute. N o r  does a n y o n e  q u e s t i o n  the l e g i s l a t u r e ' s  r i g h t  to 
e n a c t  s t a t u t e s  s e t t i n g  g u i d e l i n e s  a n d  i m p o s i n g  l i m i t a t i o n s  or 
p r o h i b i t i o n s .  W e  m a y  d i s a g r e e  as to the m e r i t  of a p a r t i c u l a r  
g u i d e l i n e  or p r o h i b i t i o n ,  b u t  n o t  as to the r i g h t  of the l e g i s l a­
ture to e n a c t  it (subject, in so m e  c i r c u m s t a n c e s ,  to the a p p l i­
c a b i l i t y  of o t h e r  c o n s t i t u t i o n a l  p r o v i s i o n s ) .

T h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.62) p r o­
v i d e s  a c a r e f u l l y  s t r u c t u r e d  s y s t e m  w i t h  m a n y  o p p o r t u n i t i e s  for 
l e g i s i a t o r - i n v o l v e m e n t  in the a d o p t i o n  of a d m i n i s t r a t i v e  r e g u­
lations. If one of t h o s e  o p p o r t u n i t i e s  w a s  m i s s e d ,  or p r o v e d  
o t h e r w i s e  u n a v a i l i n g  in s o m e  c i r c u m s t a n c e ,  f u r t h e r  l e g i s l a t i o n  
m i g h t  be a p p r o p r i a t e .  S u c h  l e g i s l a t i o n  w o u l d ,  of course, s u p e r­
sede the o f f e n d i n g  r e g u l a t i o n .

C h a d h a  v. I m m i g r a t i o n  and N a t u r a l i z a t i o n  S e r v i c e , 634 
F . 2 d  408 (9th C i r . 1980) , is c u r r e n t l y  on a p p e a l  to the O n i t e d  
S t a t e s  S u p r e m e  Court. T h a t  ca s e  p r e s e n t s  to the c o u r t  the q u e s­
tion of the v a l i d i t y  of w h a t  has b e c o m e  k n o w n  as the " l e g i s l a t i v e  
v e t o . "  A  d e c i s i o n  is e x p e c t e d  b y  J u n e  of this year. Y o u r  c o m­
m i t t e e  m i g h t  a l s o  f i n d  h e l p f u l  the d i s c u s s i o n  in the official, 
c o m m e n t a r y  to the 1981 R e v i s e d  M o d e l  S t a t e  A d m i n i s t r a t i v e  P r o c e­
dure  Act, p r o m u l g a t e d  b y  the N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  
on U n i f o r m  S t a t e  Laws; see, e s p e c i a l l y , the art. Ill i n t r o d u c t o r y  
c o m m e n t s  w h i c h  d i s c u s s  tli° l e g i s l a t i v e / e x e c u t i v e / p u b  lie i n t e r­
r e l a t i o n s h i p  v .?garding a d m i n i s t r a t i v e  r e g u l a t i o n s .

T h a n k  y o u  for this o p p o r t u n i t y  to comment. I w o u l d  be 
h a p p y  to d i s c u s s  the m a t t e r  f u r t h e r  w i t h  y o u  at y o u r  c o n v e n i e n c e .

Y o u r s  truly,

N o r m a n  C. G o r s u c h
A t t o r n e y  G e n e r a l

B y : £ / y z / y t y *  / 
A r t h u r  H. P e t e r s o n  

A s s i s t a n t  A t t o r n e y  G e n e r a l

A H P / j b



The Hon. Charlie Bussell
H J R  5

A p r i  13, 1933 
P a g e  A

cc: Em i l  N o t t i
L e g i s l a t i v e  A s s i s t a n t  
G o v e r n o r ' s  O f f i c e
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TRANSCRIPT OF PROCEEDINGS

SENATOR FISCH ER:

We next have Judge Tom Stewart with us. I might just, as a 

matter of introduction, say that Judge Stewart was a member of the 

Legislature in the 1950s, helped organize the Alaska Constitutional 

Convention, served as a secretary for the Convention, subsequently 

served in the State Senate, has been a very prominent judge, and is 

now before us. Tom?

JUDGE STEW ART:

Thank you, Mr. Chairman., The question of an elec'.ed Attorney 

General, I think should be looked at from several different aspects of 

the issue. I would begin with a question of history, and it's kind of a 

truism that those who do not look at history are condemned to its 

erro rs. The history of this issue, just in Alaska, is that we had an 

elected Attorney General for forty-six years, from 1913 until 1 959. The 

people who considered whether as a state we should continue to have an 

elected Attorney General included twenty-seven former members of the 

Legislature who had functioned under an elected Attorney General for 

many years in their combined experience, including an Attorney General 

who was elected, Ralph J . R ivers, and who came to the convention 

convinced that the Attorney General should be elected, and upon the 

basis of the debate there and the information that he learned from it, 

voted against the election of the Attorney General. The appointed 

Attorney General decision was ultimately made. Look to the history of 

other states, and I recall very clearly when a gentleman named Thomas
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E. Dewey, who was the Governor of

[Jew York, came to Alaska in the late 1940s or the early 1950s, and met

with political leaders in Alaska, and one specific word of advice that he 

made after his years of experience as Governor of New York and a 

leading prosecutor was: "Whatever you do, do not elect the Attorney 

General in your state."

Now, another aspect besides history, and we'll touch a little bit on

the history of election of attorneys general in other states, but I think

before doing so I would like to look a little bit at the nature of his 

functions. By nature, it's an error to label the Attorney General the 

attorney for the people. In fact he is not that. He is the attorney for 

the executive branch of the government. A governor is the Governor 

for the people, but not the Attorney General. A citizen cannot go up 

to his office and say, "I want an opinion." He will of necessity say to 

you: "we don't give opinions for the citizens; we give opinions for the 

executive branch and its agencies."

And I might pause a moment there; there's been an unfortunate 

history in Alaska that the Legislature has somehow looked to the 

opinions of the Attorney General as guidance for the meaning of the 

laws. In my judgment that's a serious e rro r. The Legislature should 

have its own attorney. It should not look to the Attorney General.

Now, the Attorney General :.s I i k c  any other professional attorney. 

He is an attorney. His professional duty is to his client. His 

professional duty is to help his client realize his client's needs, not to 

make an independent judgment of what he thinks is right or wrong in
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terms of his client's needs, but what his client thinks his needs are,

and as a professional person, he should be looking to that.

Now, there's a mistaken view. Perhaps you might believe that 

somehow the Attorney General's opinions, which are published, are 

usually, hopefully, well considered, thought out, researched, and 

detailed—somehow have the quality of a judicial opinion. They do not. 

They are fundamentally different in nature, because they are not 

framed on an adversary basis. They are not based upon two sides 

genuinely, seriously opposed to one another, summoning every argument 

on the opposite sides. Rather they are framed like any other 

attorney's opinion, based on what he thinks his client's interests are. 

He's an advocate of that side, where a judge sits and listens to both 

sides. A judge, in effect, listens to cross examination. He listens to 

the argument, to the criticism of the argument, and to the counter 

criticism of the argument. The Attorney General has none of that in 

the framing of his opinions, and his opinions should not be viewed as if 

they had behind them the adversary process, which is fundamental to a 

judicial opinion or descision.

It's an error to think that the Attorney General can somehow 

satisfy pressing, immediate political concerns about a particular issue. 

What gives him the ability to try to read in what the newspapers are 

printing, or what he sees on TV , or what some constituents are saying,

that that is the opinion of the majority of the people? lie is not elected

to determine what the policy of the government should be. I mean, 

he's not chosen to do that, whether elected or otherwise. He's chosen



to be the legal advisor to the executive branch, and lie should not 

frame his opinions based on current political views. That's the 

Governor's choice. The Governor is the one that is chosen to fix  the 

policy of the executive branch of the government, or it's the 

Legislature's choice in making the laws. Now, it would be a sorry state 

of affairs if  the Attorney General framed his opinions, not on what his 

client desires to do to answer the public need, but what somehow is his 

reading of political opinion and then to color his professional legal 

opinion based on that kind of a view.

I hove substantial personal experience. I served under an elected 

Attorney General for better than three years — under two of them: 

under elected Attorney General Ralph J . Rivers and under elected 

Attorney General J . Gerold Williams. What the Attorney General decides 

cuts across the whole spectrum of the executive branch. He advises 

each and every department, and believe me, gentlemen and ladies, from 

what I saw in the operation of that office, his opinions, when he is 

elected, are colored by what he thinks that commissioner should do on a 

specific issue when he is going to be answering to the people in an 

election, rather than on what the policy of the executive branch will be 

in general.

If the Attorney General is elected you have built in conflict with 

the Governor. Wherever they have different personal views, there is 

going to be an expression of opinion and the Attorney General will 

determine what he thinks will help him political y , and not what will 

help the Governor on the other side; so that his opinions are going to
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be

affected by his personal posture in the eyes of the electorate, rather 

than on what the right legal decision should be for the benefit of the 

executive branch. An elected Attorney General has a constant ambition 

to be the Governor, and is , therefore, necessarily in conflict with the 

elected Governor.

The problem of putting this issue to the vote of the peopie is tnat 

it's an issue that should not be viewed as an independent question.

The question is not just whether the Attorney General should be 

elected. The question is what kind of an executive branch do you 

want? Now, you hear it commonly said that under our constitution we 

have a strong Governor. I suggest to you that that's a mistaken 

characterization. What you have is an accountable Governor, a 

Governor who can be held to account for the conduct of the entire 

executive branch. His strength is a function of the Legislate'*", what 

kind of laws the Legislature passes, what kind of limitations the 

Legislature puts on his authority. If you put an independent elected 

officer there, whose functions will cut across the entire executive 

branch, you can no longer hold the Governor accountable for what he 

does, because he may try to take action and the Attorney General can 

thwart it by his opinion.

Another reason why it should not go to the electorate is because 

there is an inadequate opportunity to debate this issue. You cannot 

put it in the perspective of what kind of an executive branch do you 

want. It's , as I say , an issue that should nut
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and cannot rationally be considered independently of that larger 

question of the nature of the executive branch, and if you put it in the 

form of the resolution that's before you today, that's not what will be 

before the voters to consider and to look at.

In my judgment, there is no sound argument in saying that 

forty-five states have elected attorneys general. If you get an elected 

Attorney General, believe me, you will not change it. You can never, 

as it were, take away an elected Attorney General from the electorate.

I suggest to you that before you consider this serious question, that 

you should invite some governors from some other states where this 

system functions to testify to you what happens in their states, invite 

the Governor of New York, invite the Governor of California, invite the 

Governor of Washington, and see what they say to you about hew an 

independent person in that office frustrates the capacity of the 

executive branch to operate.

Now, let me turn back to history just a little bit. There was some 

mention made previously about the Attorney General of the United 

States, and in history the form of our state government is patterned 

from the federal government. I don't think you've ever heard a serious 

voice raised that the Attorney General of the United States should be 

elected. He is the advisor to the Pref 'Jont and to the executive 

branch as such. He is the supervisor of the prosecutors for the 

nation. But I don't think you hear any responsible, reliable voice on 

the national scene say that somehow the government of the United 

States would be better if the Attorney General were elected. And the
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history of that idea is two hundred years old.

Now, I'd just like to quote to you a few sentences from the 

Federalist Papers, number 70, written by Alexander Hamilton in 1783.

It was addressed to the people of the State of New York at the time in 

the Federalist Papers: "There is an idea which is not without its 

advocates that a vigorous executive is inconsistent with the genius of 

republican government." Now, I would remind you, republican 

government is representative government. It is a government where 

you, the elected representatives, are asked to make wise decisions, 

decisions that the electorate cannot in its forum make, but which take 

the kind of consideration that you people can give it. "Enlightened 

well-wishers to this species of government must at least hope that the 

supposition is destitute of foundation." "Energy in the executive is a 

leading character in the definition of good government." Now, energy 

is the capacity to make a decision and carry it out. If you elect the 

Attorney General, you will deprive the Governor of that energy. His 

energy will go to fighting with the enemy within his own ranks. His 

energy will be directed l o  the intrafamily warfare within his cabinet 

generated by having an independent and conflicting voice there.

The situation is not unlike having two governments in one c ity , 

like the City of Anchorage and the Borough of Anchorage, the City of 

Juneau and the Borough of Juneau. If you look to the history of our 

local governments, most of our major communities have wisely consoli­

dated those into one, so that the energy of the people that run them is 

not in fighting between people in their own community



but in addressing the principal problems. And I say to you that you 

will deprive the executive branch of its capacity for energy, for making 

effective decisions, if  you saddle the Governor with an opponent within 

his system.

I don't want to prolong the discussion, but I'm utterly , totally 

convinced that to allow this to happen, and if you put it to the vote of 

the people it's likely to happen, because you can't adequately debate it 

in that forum, you can't put it in its perspective, if you allow it to 

happen, you will have forever damaged the quality of Alaskan 

government.

SENATOR FISCHER:

Tom, thank you very much for your solid statement. Are there 

any questions or comments? Senator Ray?

SENATOR RAY:

Judge Stewart, you brought up something that's been on my mind 

for a good length of time, and that is the problem with the Attorney 

General's opinions, and why the Legislature seeks his opinions and puts 

a great deal of credibility toward them. For the last, oh, at least ten 

years or more, it would appear to me that most attorneys general have 

thwarted the will of the Legislature. When we pass a bill that has not 

been appreciated by the Administration, or the Attorney General finds 

that the Administration doesn't want to administer, he writes a letter 

saying it's unconstitutional and, therefore, saying that he is sworn to 

uphold the lav/s of the State of Alaska, that he is advising the 

Administration not to administer it . This is contrary to the
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Constitution of the State of Alaska. It says that he cannot do that.

He must seek judicial counsel, and the judiciary makes the 

determination, and you have validated that for me today; and in our 

times of acquaintance and friendship, I want to thank you most for that 

statement you made right there. But how can we approach the 

Attorney General, or how do we overcome that? That's why we seek 

the opinions, and that's why a lot of times we're more or less bound by 

them, or we are asking them, rather than just to have our—we must 

come to a compromise position rather tha ;ust to have our bills go 

down the tube or not be administered.

JUDGE STEW ART:

May I respond, Mr. Chairman?

SENATOR FISCHER:

Certainly, Tom.

JUDGE STEWART:

I think you're absolutely right, and it seems to me, as I began, 

you should look at history. How does it happen that the Attorney 

General has such a pervasive influence in the Alaskan government?

Well, when we were a young territo ry , a small te rrito ry , the Attorney 

General was the only legal officer to look to. The Legislature had no 

staff, and there grew up an aura, somehow, of something sacrosanct 

about the Attorney General, and it should not be. He should be no 

more and no less than a legal advisor to the Governor. Now, the 

Governor might be a better lawyer than the Attorney General. You 

might very well have a Governor who's a lawyer and who's elected, who
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knows more about the lav/, who does his research more carefu lly, is a 

better professional person than the Attorney General. He should be 

able to look at the Attorney General's opinion and say, "thank you, Mr. 

Attorney General, you're good and I want to keep you on, but I'm not 

going to pay any attention to that opinion because I don't think it's any 

good." He should be free to do that. The Legislature should never be 

bound by the Attorney General in any way. My advice, apart from this 

thing, is to hire yourself counsel: a counsel to the Senate and a 

counsel to the Hou..^; and rely on them for your legal opinions about 

the validity of your legislation, not the Attorney General, because his 

duty is elsewhere.

SENATOR RAY:

But, isn't there some way? You see, where we're thwarted a lot 

of times is that he will advise the Governor that in his opinion it's 

unconstitutional, and that, therefore, the Governor should not 

administer it. And a lot of times, by the time an individual legislator, 

who knows he's in the right, he does not have the wherewithal to bring 

court action.

JUDGE STEWART:

To take this to the court?

SENATOR RAY:

Yeah. And a lot of times when they do, by the time the two 

years that it would take to yet before the courts, in a lot of instances, 

it's a moot question. The guy has lost. So you just more or less seek 

a compromise position with the Administration in order to resolve and
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get a half a loaf, rather than to take the whole thing.

. JUDGE STEWART:

There's nothing that I know of in the constitution that says the 

Governor has to follow the opinion of the Attorney General. Just 

because the Attorney General says it's unconstitutional does not make it 

so. I know of no way you can answer that question that you put, 

Senator Ray, without persuading the Governor in the particular 

instance that he should not follow the opinion of the Attorney General 

in that instance—or to go get another opinion if you can, to have the 

Attorney General take another look at it.

SENATOR RAY:

Well, if there is nothing that makes that opinion sacrosanct, that 

says the Governor can't support the legislation if he wants to . . .

SENATOR RODEY:

Well, it might be in his best political interest to have the Attorney 

General say that and . . .

JUDGE STEWART:

That may very well be.

SENATOR RAY:

In fact he might even seek that opinion out so that he can avoid 

doing what is politically distasteful to him.

JUDGE STEWART:

If that's the case, I think you have no alternative but to summon 

some resource to get yourself into court. I'd be glad to answer any 

other . . .
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SENATOR FISCHER:

Thank you, Tom.

SENATOR STURGULEWSKI:

Mr. Chairman, just a comment, that this is a most provocative 

discussion of how the Attorney General has evolved and just in the few 

years that I've been here, why, you see us going to [Legislative] Legal 

Services when we want )ne opinion, we go to the Attorney General for 

another. I think this is worthy of some exploration. It seems to me, 

one, you could, of course, go to court more often to challenge that 

opinion, but I almost think it wou'd have to be, to bring change, an 

evolutionary kind of a thing where you would, in fact, either give the 

status to your current legal services or hire independent counsel that 

would be available for advice and you start going there as opposed to 

what we do now, which is more and more to go to the Attorney General 

for their opinion. But that is interesting and it would be interesting 

maybe to see a catalna of things that you might do to bring about the 

kind of change that will bring more balance there. We use the 

Attorney General as the final word in a lot of coses.

SENATOR FISCHER:

Senator Ray?

SENATOR RAY:

Because we're forced to. We're forced to reach a compromise 

position because otherwise he will say in his opinion it's uncorstitutional 

and then the Governor will say, okay, and it's not administered; and 

then we're up to the wall unless we have the financial resources, the



backing of somebody to get it into court in a rapid fashion and then 

have the court act upon it.

SENATOR STURGULEWSKI:

Your asking what?

SENATOR RAY:

See, well, I even had the crazy idea one time of asking for 

advisory opinions from the Supreme Court or from the Superior Court - 

just advisory opinions on matters of great state interest and just have 

them give an opinion of whether it was constitutional or not, and they 

didn't want to do it.

JUDGE STEWART:

Mr. Chairman, may I just add one note, without extending your 

time, in response to Senator Sturgulewski's comments? I think it might 

be useful for you to look to the pattern of some other states. Now, 

the Legislative Affairs Agency is one thing that does its research, and 

it has its attorney that advises it as a staff. What I'm talking about is 

counsel to the Senate . . .

SENATOR STURGULEWSKI:

That's right. We haven't done that.

JUDGE STEWART:

. . .  and counsel to the House, and you will find that pattern in 

other states. I happen to know quite well an excellent counsel to the 

California State Senate, and the nature of the function of his office is 

very important in the success of legislation in that state, and to giving 

the - of necessity - the majority in the Senate that chooses him, legal



opinions.

SENATOR FISCHER:

Senator Ray?

SENATOR RAY:

Then, again. Tom, we've been, at various and odd times, in the 

Legislature, either one house or the other, or both acting in concert, 

have hired outside counsel in particular areas of interest or to answer 

specific questions, but then we're always criticized by the public or by 

those critics of the Legislature who declaim to the public that the 

Legislature spends its money, they have hired these people to do thus 

and such, and it gives the appearance that the Legislature is a bunch 

of spendthrifts when they have legal officers they could go to like the 

Attorney General which they in error believe is available to us to tell 

us what is constitutional and what isn 't.

JUDGE STEWART:

I appreciate the opportunity to appear, Mr. Chairman.

SENATOR FISCHER:

I really appreciate your testifying.
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C S S S H J R  No. 7 (Judiciary)
A n a l y s i s

T h i s  r e s o l u t i o n  p r o v i d e s  f o r  a b a l l o t  p r o p o s i t i o n  t h a t  
w o u l d ,  if a p p r o v e d  b y  the v o t e r s ,  a m e n d  the s t a t e ' s  c o n s t i t u t i o n  
b y  c h a n g i n g  t h e  p o s i t i o n  o f  a t t o r n e y  g e n e r a l  f r o m  a n  a p p o i n t e d  
o f f i c e  to a n  e l e c t e d  o f f i c e .  T h e  p r o p o s e d  a m e n d m e n t s  w o u l d  a l s o  
r e m o v e  the g o v e r n o r ' s  o r g a n i z a t i o n a l  a n d  s u p e r v i s o r y  c o n t r o l s  
o v e r  a n y  f u n c t i o n  o r  u n i t  of g o v e r n m e n t  h e a d e d  b y  t h e  a t t o r n e y  
g e n e r a l .

T h e s e  c o n t r o l s  a r e  n o r m a l l y  m a i n t a i n e d  t h r o u g h  
e x e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m p o s e d  on  o t h e r  
e x e c u t i v e  b r a n c h  a g e n c i e s  by the D e p a r t m e n t  o f  A d m i n i s t r a t i o n  a n d  
the O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t .  T h e  c o n t r o l s  a r e  e x e r c i s e d  
b y  r e q u i r i n g  t h a t  o t h e r  d e p a r t m e n t s  o b t a i n  O M B ' s  a n d  
A d m i n i s t r a t i o n ' s  a p p r o v a l  for: p u r c h a s i n g ,  l e a s i n g  a n d  supp l y ;
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ;  d u p l i c a t i n g  s e r v i c e s ;  
p e r s o n n e l  a d m i n i s t r a t i o n  and l a b o r  r e l a t i o n s ;  e q u a l  e m p l o y m e n t  
o p D o r t u n i t v  p r o g r a m s ;  d a t a  p r o c e s s i n g ,  i n f o r m a t i o n  m a n a g e m e n t  a n d  
t e l e c o m m u n i c a t i o n s  s e r v i c e s ;  r e c o r d s  m a n a g e m e n t ;  p r e a u d i t  
a c c o u n t i n g  s e r v i c e s ;  a n d  b u d g e t  p r e p a r a t i o n  a n d  b u d g e t  
m a n a g e m e n t .

It w i l l  b e  v e r y  e x p e n s i v e  f o r  an e l e c t e d  a t t o r n e y  
g e n e r a l  to p r o v i d e  a l l  or m o s t  o f  t h e s e  s e r v i c e s  i n - h o u s e .  
A l t h o u g h  an a t t o r n e y  g e n e r a l  m a y  d e c i d e  to u s e  s o m e  of the 
c e n t r a l l y  p r o v i d e d  s e r v i c e s ,  k e y  a r e a s  su c h  as: p e r s o n n e l ;
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ;  p u r c h a s i n g ,  s u p p l y  and 
l e a s i n g ;  d a t a  p r o c e s s i n g ;  a n d  b u d g e t  p r e p a r a t i o n  a n d  m a n a g e m e n t ,  
w o u l d  h a v e  to b e  p r o v i d e d  i n - h o u s e  if the a t t o r n e y  g e n e r a l ' s  
f u n c t i o n s  are to be at l e a s t  r e a s o n a b l y  f r e e  of  the g o v e r n o r ' s  
s u p e r v i s i o n .  In a d d i t i o n ,  it is m o r e  than l i k e l y  t h a t  a t t o r n e y  
t i m e k e e p i n g  w o u l d  b e  r e q u i r e d  t h r o u g h o u t  the C i v i l  D i v i s i o n  
b e c a u s e  m o s t  c l i e n t  a g e n c i e s  w o u l d  n o t  s h a r e  the s a m e  p r i o r i t i e s  
a n d  p r o g r a m  g o a l s  o f  an e l e c t e d  a t t o r n e y  g e n e r a l  a n d  t h e y  w o u l d  
u n d o u b t e d l y  i n s i s t  t h a t  all i n t e r a g e n c y - f u n d e d  l e g a l  ■er v i c e s  
p r o v i d e d  on t h e i r  b e h a l f  b e  a c c u r a t e l y  d o c u m e n t e d  at f u l l y  
s u b s t a n t i a t e d .

A d d i t i o n a l  costs, e x p r e s s e d  in FY 83 d o l l a r s ,  that w i l l  
p r o v i d e  f o r  c o m p l e t e  i n d e p e n d e n c e  f r o m  the o r g a n i z a t i o n a l  a n d  
s u p e r v i s o r y  c o n t r o l  of the g o v e r n o r  a r e  s h o w n  b e l o w .  E v e n  if the 
a t t o r n e y  g e n e r a l  w e r e  to f o r e g o  a p a r t  of t h i s  i n d e p e n d e n c e ,  the 
s a v i n g s  w o u l d  o n l y  a m o u n t  to 20 or 30% of the t o t a l  c o s t  b e c a u s e  
o f  the n e c e s s i t y  to r e t a i n  i n - h o u s e  c o n t r o l  o v e r  the e s s e n t i a l  
s u D D o r t  s e r v i c e s  t h a t  d e t e r m i n e  a d e p a r t m e n t ' s  f r e e d o m  of  a c t i o n .



S a l a r y /  '
F u n c t i o n  P o s i t i o n s  B e n e f i t s  O t h e r  P o s i t i o n  C o s t s  T o t a l

D i r e c t o r ' s  O f f i c e

P e r s o n n e l

P r o p e r t y / S u p p l y

F i n a n c e / A c c o u n t i n g

(1) B u d g e t  A n a l y s t  R19 
(1) A d m i n .  O f f i c e r  R17 
(1) Clk. T y p i s t  R8

( 3 ) 1 1 3 , 8 0 5

T r a v e l  2 , 5 0 0
C o n t r a c t u a l  2 4 , 1 0 0
C o m m o d .- o n g o i n g  5 , 4 0 0
C o m m o d .- o n e - t i m e  4 , 5 0 0
E q u i p . - o n e - t i m e  1 8 , 1 0 0

54 ,600 1 6 8 , 4 0 5

(1) P e r s o n n e l  Mgr. R21
(2) P e r s o n n e l  A n a l y s t s  R16
(1) T r a i n i n g  O f f i c e r  R18
(2) P e r s o n n e l  T e c h . ' s  R12 
(1) P a y r o l l  C l e r k  R10 
(1) C lk. T y p i s t  R8___________
TST

T r a v e l  2 , 5 0 0
C o n t r a c t u a l  5 4 , 2 0 0
C o m m o d . - o n g o i n g  1 4 , 4 0 0
C o m m o d . - o n e - t i m e  1 2 , 0 0 0
E q u i p .- o n e - t i m e  2 4 , 1 0 0

T 5 T 7 T 0 T T 0772 1H )

(1)
(1)
(1)
(1)

M a t e r i a l s  Mgr. R21 
P u r c h a s i n g  A g e n t  R18 
S u p p l y  O f f i c e r  R16 
Clk. T y p i s t  R8

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d .- o n e - t i m e  
E q u i p .- o n e - t i m e

2 , 5 0 0  
1 9 , 6 0 0  
7 ,200 
6 , 0 0 0  

1 9 , 3 0 0
(4) 161 ,843 54 ,600 2 1 6 , 4 4 3

(1) F i n a n c e  O f f i c e r  R21 T r a v e l 2 , 5 0 0

(1) A c ct. S u p e r v i s o r  R16 C o n t r n c t u n 1 1 9 , 9 0 0
(1) Acct:. C l e r k  R10 C o m m o d . - o n g o i n g 5 , 4 0 0

C o m m o d .- o n e - t i m e 4 ,500
E q u i p .- o n e - t i m e 3 ,600

T T ) ' 1 7 0 7 4 2 7 T 5 7 n n r T 5 7 7 T 2 7



A t t o r n e y  T i m e k e e p i n g

(1)
(3)

A c c o u n t a n t  R18 
DP C l e r k s  R 1 1 / R 9

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d .- o n e - t i m e  
E q u i p .- o n e - t i m e

1 ,800 
3 3 , 0 0 0  
7 , 2 0 0  
6 , 0 0 0  

id ,000

(A) 1 1 1 , 0 2 3 64 ,000 1 7 5 , 0 2 3

R e c o r d s  M a n a g e m e n t

(1)
(1)
(1)
(2)

R e c o r d s  A n a l y s t  R18 
R e c o r d s  S u p e r v i s o r  R15 
R e c o r d s  H a n d l e r  R12 
M i c r o f i l m  O p e r a t o r s  R 1 0 / R 1 4

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d . - o n e - t i m e  

E q u i p .- o n e - t i m e

1 ,800 
0 1 , 2 0 0  
9 , 0 0 0  
7 , 5 0 0  

8 1 , 0 0 0

1 S T 180 ,z.32 1 8 0 , 5 0 0 360 ,932

D a t a  P r o c e s s i n g / C o m m u n i c a t i o n s
(1) DP Mgr. R21
(1) P r o g r a m m e r  A n a l y s t  R18
(1) D P / C o m m .  Sys. Supvr. R18

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .- o n e - t i m e

2 , 5 0 0  
3 1 9 , 9 0 0  

5 , /. 00 
/(,500 

/.1,600

(3) iz.2,116 3 7 3 , 0 0 0 5 1 6 , 0 1 6

D u p l i c a t i o n  Svcs.

(1)
(1)
(2)

D u p l i c a t i o n  Mgr. R19 
P r i n t i n g  Tech. R17 
M a c h i n e  O p e r a t o r s  R12

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d .- o n e - t i m e  
E q u i p .- o n e - t i m e

1 , 0 0 0  
7/. ,500 
5 7 , 2 0 0  
6 , 0 0 0  

15 A ,800r .q u j .p . - o n e - l i i i iu  ,o u uU )  TKTJtt Z93',5'0'0 S3772M

T O T A L  (34) 1,2/(8,721 1,16/.,200 2,/#12,921



N o n - s a l a r y  c o s t s  i n c l u d e  a n t i c i p a t e d  s p a c e  r e n t a l  o f  
6 , 0 0 0  sq. ft. f o r  the a d d i t i o n a l  s t a f f  o f  34, at $ 2 . 0 0  p e r  sq. 
ft., p e r  m o n t h ,  p l u s  2 , 0 0 0  sq. ft. e ach, f o r  r e c o r d s  m a n a g e m e n t  
a n d  d u p l i c a t i o n  s e r v i c e s .  A l s o  c o s t e d  in is $200 p e r  m o n t h  p e r  
e m p l o y e e  f o r  c o n t r a c t u a l  s e r v i c e s  to c o v e r  t e l e p h o n e ,  c o p y i n g  and 
p o s t a g e .  O n g o i n g  c o m m o d i t i e s  a r e  e s t i m a t e d  at $ 1 5 0  p e r  m o n t h ,  
p e r  e m p l o y e e .  N e w  p o s i t i o n  c o s t s  i n c l u d e  $ 1 , 5 0 0  p e r  e m p l o y e e  f o r  
o n e - t i m e  c o m m o d i t i e s  ( f u r n i t u r e  a n d  e q u i p m e n t  c o s t i n g  le s s  t h a n  
$ 5 0 0  p e r  item), a n d  $ 1 , 2 0 0  p e r  e m p l o y e e  f o r  n e w  p o s i t i o n  
e q u i p m e n t  c o s t i n g  m o r e  t h a n  $ 5 0 0  p e r  item. S p e c i a l  i t e m s  i n c l u d e  
$ 1 5 , 0 0 0  f o r  e m p l o y e e  r e c r u i t m e n t  a d v e r t i s i n g  for n o n - a t t o r n e y  j o b  
a p p l i c a n t s ,  $ 5 , 0 0 0  f o r  p e r s o n n e l  s y s t e m  p r i n t i n g ,  a n d  $20,00*0 for 
a d a t a  p r o c e s s i n g  p r o g r a m  to m a i n t a i n  E E O  s t a t i s t i c s .  W o r d  
p r o c e s s o r s  w i l l  co s t  $ 1 4 , 5 0 0  e a c h  f o r  a t o t a l  co s t  o f  $ 4 8 , 0 0 0 .  
R e c o r d s  m a n a g e m e n t  e q u i p m e n t  i n c l u d e  s t o r a g e  d e v i c e s  and 
m i c r o f i l m / g r a p h i c s  e q u i p m e n t  t o t a l l i n g  $ 7 5 , 0 0 0 .  D u p l i c a t i o n  
e q u i p m e n t  w i l l  c o s t  a p p r o x i m a t e l y  $ 1 5 0 , 0 0 0 .  DP  t e r m i n a l s  for 
b o t h  t h e  D P  s e c t i o n  a n d  t h e  t i m e k e e p i n g  s e c t i o n  w i l l  co s t  
$ 5 0 , 0 0 0 .  D a t a  p r o c e s s i n g  c o m p u t e r - t i m e  s h o u l d  b e  at $ 1 5 0 , 0 0 0  p e r  
y e a r  a n d  an a d d i t i o n a l  $ 1 5 0 , 0 0 0  is i n c l u d e d  to m a i n t a i n  a n d  
e n h a n c e  the d e p a r t m e n t’s w o r k  m a n a g e m e n t ,  t i m e k e e p i n g ,  o p i n i o n  
i n d e x i n g ,  W e s t l a w  a n d  P R O M I S  s y s t e m s .

T h e  t o t a l  a d d i t i o n a l  c o s t  o f  $ 2 , 4 1 2 , 9 2 1  is an e n o r m o u s  
i n c r e a s e  o v e r  the d e p a r t m e n t ' s  c u r r e n t  a d m i n i s t r a t i v e  o v e r h e a d  of 
$ 4 4 9 , 8 0 0  p r o j e c t e d  f o r  F Y  84. It is, h o w e v e r ,  p a r t  o f  the p r i c e  
t h a t  m u s t  be  p a i d  if the p r o p o s a l  to h a v e  an e l e c t e d  a t t o r n e y  
g e n e r a l  is a d o p t e d  b y  the e l e c t o r a t e  d u r i n g  the 1984 g e n e r a l  
e l e c t i o n .

A n o t h e r  m a j o r  c o s t  a r e a  t h a t  w i l l  e v e n t u a l l y  o c c u r  as a 
r e s u l t  o f  c h a n g i n g  f r o m  a n  a p p o i n t e d  to an e l e c t e d  a t t o r n e y  
g e n e r a l ,  w i l l  b e  a p r o l i f e r a t i o n  o f  s p e c i a l  c o u n s e l  on the s t a f f  
o f  m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  s u c h  c o u n s e l  h a v e  b e e n  
e m p l o y e d  b y  e x e c u t i v e  b r a n c h  a g e n c i e s  to g i v e  d e p a r t m e n t  h e a d s  a 
" s e c o n d "  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in s t a t e s  h a v i n g  an 
e l e c “ed a t t o r n e y  g e n e r a l .  S u c h  c o u n s e l  u s u a l l y  do n o t  h a v e  the 
a u t h o r i t y  to l i t i g a t e ,  b u t  t h e y  do p r o v i d e  l e g a l  a d v i c e  to 
d e p a r t m e n t  h e a d s  a n d  s u b m i t  a m i c u s  b r i e f s  in l i t i g a t i o n  a f f e c t i n g  
t h e i r  d e p a r t m e n t ' s  p r o g r a m s .  It is n o t  u n u s u a l  in t h e s e  s t a t e s  
to see f o u r  or f i v e  s e p a r a t e  b r i e f s  f i l e d  in a s i n g l e  m a t t e r ,  in 
a d d i t i o n  to the a t t o r n e y  g e n e r a l ' s  b r i e f ,  r e p r e s e n t i n g  the 
v a r y i n g  v i e w p o i n t s  of  d i f f e r e n t  a g e n c i e s .  C o s t s  for j u s t  a 
s i n g l e  s p e c i a l  c o u n s e l ,  i n c l u d i n g  s e c r e t a r i a l  a s s i s t a n c e ,  t o t a l  
a b o u t  $ 1 5 0 , 0 0 0  p e r  y e a r  i n  1 9 8 3  d o l l a r s .  A l t h o u g h  it is 
i m p o s s i b l e ,  at th i s  time, to a c c u r a t e l y  s a y  h o w  e x t e n s i v e  the 
u s e  o f  i n - h o u s e  c o u n s e l  w i l l  b e  if t h e r e  is an e l e c t e d  a t t o r n e y  
g e n e r a l ,  t h e  a d d i t i o n a l  c o s t  for s u c h  c o u n s e l  c o u l d  e a s i l y  e x c e e d  
$ 1 . 0  m i l l i o n  a n n u a l l y ,  w i t h i n  j u s t  a f e w  y e a r s .



Bill Sheffield, Governor

P O U C H  K  -  S T A T E  C A P I T O L  
J U N E A U .  A L A S K A  9 9 8 1 1 
P H O N E :  1907) 465-3600

T h e  H o n o r a b l e  V i c  F i s c h e r  
S e n a t o r
C h a i r m a n ,  S e n a t e  S t a t e  

A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Ju n e a u ,  A K  99811

Re: E l e c t e d  A G

D e a r  S e n a t o r  Fi s c h e r :

Y o u  h a v e  r e q u e s t e d  th a t  the D e p a r t m e n t  of L a w  r e s p o n d  
to s e v e r a l  a s p e c t s  of C S S S H J R  7 (Jud). In p a r t i c u l a r ,  y o u  h a v e  
m a d e  i n q u i r y  r e g a r d i n g :

1. T h e  f i s c a l  i m p a c t  C S S S H J R  7 (Jud) w o u l d  h a v e  on 
s t a t e  g o v e r n m e n t  o p e r a t i o n s ;

2. A  s t a t e m e n t  of m y  p o s i t i o n  on the p r o p o s e d  l e g i s­
l a t i o n  ;

3. I n f o r m a t i o n  on the p a t t e r n  of e l e c t e d  a t t o r n e y s
g e n e r a l  c o m p a r e d  to a p p o i n t e d  a t t o r n e y s  g e n e r a l  in the
U n i t e d  States;

4. I n f o r m a t i o n  on i n c r e a s e d  c o sts a s s o c i a t e d  w i t h
u t i l i z i n g  " i n - h o u s e "  c o u n s e l  for the e x e c u t i v e  a g e n c i e s  in 
a d d i t i o n  to the e l e c t e d  a t t o r n e y  g e neral.

A t t a c h e d  is a f i s c a l  n o t e  and f i s c a l  a n a l y s i s  p r e p a r e d  
b y  m y  o f f i c e  w i t h  r e s p e c t  to C S S S H J R  7 ( J u d ) . As w i t h  all f i s c a l  
n o t e s ,  this r e p r e s e n t s  a g o o d  f a i t h  e s t i m a t e  o f  the l i k e l y  i n­
c r e a s e  the p r o p o s e d  l e g i s l a t i o n  w o u l d  h a v e  on the o p e r a t i n g  b u d ­
get. In p r e p a r i n g  this f i s c a l  n o t e  w e  u s e d  c o n s e r v a t i v e  e s t i­
m a t e s  of  the p r o b a b l e  c o s t s  an e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  
e n c o m p a s s .  If a n y t h i n g ,  the c o s t s  m a y  be higher.

I p e r s o n a l l y  a m  o p p o s e d  to CSSfi'JR 7 ( J u d ) . I h a v e
l i v e d  a n d  p r a c t i c e d  l a w  in o u r  s t a t e  for m o s t  of m y  a d u l t  life.
I a m  a b s o l u t e l y  c o n v i n c e d  that the n e e d s  of  all A l a s k a n s  are b e s t  
s e r v e d  b y  h a v i n g  an a p p o i n t e d  a t t o r n e y  g e neral. E l e c t i o n  of one 
c a b i n e t  l e vel o f f i c i a l  m a k e s  n o  m o r e  s e n s e  than a c o m p l e t e  
e l e c t i o n  of all c o m m i s s i o n e r s .

DEPARTM ENT OF LAW
O FF IC E  OF TH E A TT O R N EY  G EN ERA L

H a y  26, 19S3
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T h e  G o v e r n o r ,  as the s t a t e ' s  p r i n c i p a l  e x e c u t i v e  
o f f i c e r ,  n e e d s  to h a v e  a r e s p o n s i v e  a n d  r e l i a b l e  D e p a r t m e n t  of 
Law. I t h i n k  g o o d  m a n a g e m e n t  r e q u i r e s  a n  a p p o i n t e d  a t t o r n e y  
g e n e r a l ,  b u t  m o r e  i m p o r t a n t l y  c o m m o n  s e n s e  s u g g e s t s  th a t  the a t ­
to r n e y  g e n e r a l  s e l e c t i o n  b e  m a d e  b y  a p p o i n t m e n t .  I n  o u r  v a s t  
state, w i t h  d i s p a r a t e  i n t e r e s t s  a n d  c i t i z e n s ,  the a d m i n i s t r a t i o n  
of s t a t e  g o v e r n m e n t  r e q u i r e s  a s t r o n g  g o v e r n o r .  T h e  last t h i n g  
o u r  s t a t e  n e e d s  is an e l e c t e d  a t t o r n e y  g e n e r a l  w h o  m a y  h a v e  a 
p e r s o n a l  or p o l i t i c a l  a g e n d a  w h i c h  v a r i e s  f r o m  the p o s i t i o n  of 
the G o v e r n o r .  T h e  f r i c t i o n  b e t w e e n  the two e l e c t e d  o f f i c i a l s  can 
lead to a less r e s p o n s i v e  s t a t e  b u r e a u c r a c y  w i t h  a d i f f u s e  
a c c o u n t a b i l i t y  to the e l e c t o r a t e .

I c o u l d  r e l a t e  a n e c d o t e s  w h i c h  i l l u s t r a t e  this fr o m  
o t h e r  j u r i s d i c t i o n s  h a v i n g  e l e c t e d  a t t o r n e y s  general. Instead, I 
w o u l d  r a t h e r  p r o v i d e  a q u o t a t i o n  f r o m  the N a t i o n a l  M u n i c i p a l  
L e a g u e :

A l l  a u t h o r i t i e s  on e x e c u t i v e  o r g a n i z a t i o n  a g r e e  
w i t h  the p o s i t i o n  e m b r a c e d  b y  the M o d e l  S t a t e  C o n­
st i t u t i o n  f o r  m o r e  than 40 y e a r s  that a d m i n i s t r a­
tive p o w e r  and r e s p o n s i b i l i t y  s h o u l d  be c o n c e n­
tr a t e d  in a s i n g l e  p o p u l a r l y  e l e c t e d  c h i e f  e x e c­
utive. T h e r e  is g r o w i n g  r e c o g n i t i o n  that the 
g o v e r n o r ,  as the r e p r e s e n t a t i v e  of all the people, 
s h o u l d  be e q u i p p e d  w i t h  the c o n s t i t u t i o n a l  status 
n e c e s s a r y  to e x e r c i s e  c o n s t r u c t i v e  l e a d e r s h i p  as 
the c h i e f  l a w m a k e r  a n d  p o l i t i c a l  h e a d  o f  his 
state. 1/

S t u d i e s  on a d m i n i s t r a t i v e  r e o r g a n i z a t i o n  u s u a l l y  a r g u e  
that f r a g m e n t a t i o n  l e a d s  to i r r e s p o n s i b i l i t y ,  but a s i n g l e  c h i e f  
e x e c u t i v e  can be h e l d  a c c o u n t a b l e  t h r o u g h  the e l e c t o r a l  s y s t e m  
and, as a c o n s e q u e n c e ,  can m a k e  the a d m i n i s t r a t i o n  m o r e  r e s p o n­
sive. In m y  o p i n i o n ,  the G o v e r n o r  o f  A l a s k a  n e e d s  the f l e x i b i l­
ity a n d  d i s c r e t i o n  that is i m p l i e d  in an  a p p o i n t e d  a t t o r n e y  
g e n e r a l .  A n y t h i n g  less w i l l  i n e v i t a b l y  d r i v e  a w e d g e  b e t w e e n  the 
G o v e r n o r  a n d  the D e p a r t m e n t  of L a w  to the d e t r i m e n t  of  the c i t i­
zens of  o u r  state.

Y o u  al s o  r e q u e s t e d  c o m p a r a t i v e  i n f o r m a t i o n  on e l e c t e d  
v e r s u s  a p p o i n t e d  a t t o r n e y s  g e n e r a l .  O u r  r e s e a r c h  i n d i c a t e s  that 
the A t t o r n e y  G e n - r a l  is p o p u l a r l y  e l e c t e d  in f o r t y - t w o  states.

1/ N a t i o n a l  M u n i c i p a l  L e a g u e ,  M O D E L  S T A T E  C O N S T I T U T I O N  (6th 
e d . ) 6 5 - 6 6  (1963).
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T h e  A t t o r n e y  G e n e r a l  is a p p o i n t e d  b y  the G o v e r n o r  in six states, 
t h r e e  t e r r i t o r i e s  a n d  the C o m m o n w e a l t h  of  P u e r t o  Rico. In M a i n e ,  
the A t t o r n e y  G e n e r a l  is s e l e c t e d  b y  the L e g i s l a t u r e  w h i l e  T e n n e s­
see's  A t t o r n e y  G e n e r a l  is s e l e c t e d  b y  the S u p r e m e  C o u r t  of  that 
state. H i s t o r i c a l l y ,  the A t t o r n e y  G e n e r a l  h ^  a n  a p p o i n t­
ive, r a t h e r  th a n  e l e c t i v e ,  o f f i c i a l .  In E ngland, h e  w a s  a p p o i n t­
ed b y  the C r o w n  a n d  o n l y  i n c i d e n t a l l y  a c q u i r e d  e l e c t i v e  s t a t u s  
t h r o u g h  a seat in P a r l i a m e n t .  In C o l o n i a l  A m e r i c a ,  A t t o r n e y s  
G e n e r a l  w e r e  u s u a l l y  a p p o i n t e d  b y  the G o v e r n o r  of  the C o l ony. 
T h e  A t t o r n e y  G e n e r a l  o f  the U n i t e d  S t a t e s  still s e r v e s  at the 
p l e a s u r e  of the P r e s i d e n t  w i t h  the a d v i c e  and c o n s e n t  o f  the 
S e n a t e .

In r e s p o n s e  to y o u r  q u e s t i o n  on u s e  a n d  c o s t  o f  
a d d i t i o n a l  c o u n s e l  f o r  the e x e c u t i v e  b r a n c h  in s t a t e s  h a v i n g  
e l e c t e d  a t t o r n e y s  g e n e r a l ,  I a m  of the o p i n i o n  that this u s e  (and 
cost) d e p e n d s  on the r e l a t i o n s h i p  b e t w e e n  the G o v e r n o r  a n d  the 
e l e c t e d  A t t o r n e y  G e n e r a l .  In a s i t u a t i o n  w h e r e  an e l e c t e d  A t ­
t o r n e y  G e n e r a l  a n d  G o v e r n o r  are c o o p e r a t i v e ,  c o r d i a l  a n d  s h a r e  a 
s i m i l a r  p o l i t i c a l  p h i l o s o p h y ,  the n e e d  for a d d i t i o n a l  c o u n s e l  
w i l l  be reduced. R e g r e t t a b l y ,  this is n o t  a l w a y s  the s i t u a t i o n .  
A  1976 s t u d y  by the N a t i o n a l  G o v e r n o r s '  C o n f e r e n c e  e x p l o r e d  the 
ro l e  of  G o v e r n o r s '  l e gal a d v i s o r s .  T h e  study, w h i c h  w a s  b a s e d  
p r i m a r i l y  on a q u e s t i o n n a i r e  to these a d v i s o r s ,  f o u n d  p r o b l e m s  in 
this r e l a t i o n s h i p :

In m a n y  S t a t e s  the r e l a t i o n s h i p  b e t w e e n  the 
G o v e r n o r  a n d  the A t t o r n e y  G e n e r a l  is n o t  a s m o o t h  
one. In a d d i t i o n  to w h a t e v e r  p o l i t i c a l  d i f f e r­
ences t here m a y  b e  b e t w e e n  the.n, there a r e  s e v e r a l  
o p e r a t i o n a l  a r e a s  o f  p o t e n t i a l  c o n f l i c t .  T h e s e  
i n c l u d e  c o n f l i c t s  o v e r  the e x t e n t  to w h i c h  the 
legal t a l e n t  e m p l o y e d  b y  s t a t e  a g e n c i e s  s h o u l d  
r e p o r t  to the A t t o r n e y  G e n e r a l  or to the a g e n c i e s ;  
c o n c e r n  that the G o v e r n o r  c a n n o t  e a s i l y  deal w i t h  
the A t t o r n e y  G e n e r a l  b e c a u s e  the A t t o r n e y  G e n e r a l  
n o r m a l l y  p r o v i d e s  ' y e s - n o "  a n s w e r s  r a t h e r  than 
d i s c u s s i o n s  o f  the l egal r i s k  of v a r i o u s  o p tions; 
and the p o s s i b l e  f r i c t i o n s  that m a y  n o r m a l l y  o c c u r  
in an atr, r n e y - c l i e n t  s i t u a t i o n .  N e v e r t h e l e s s ,  
all but two o f  the l e g a l  a d v i s o r s  r e p o r t e d  that 
they s e e k  i n f o r m a l  o p i n i o n s  for the G o v e r n o r  f r o m  
the A t t o r n e y  Gen e r a l .  2/

2/ N a t i o n a l  G o v e r n o r s '  C o n f e r e n c e ,  C e n t e r  for P o l i c y  R e s e a r c h  
a n d  A n a l y s i s ,  L E G A L  A D V I C E  FOR T H E  G O V E R N O R ,  7 (November, 1976).
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W h i l e  I c a n n o t  e s t i m a t e  the actual u s e  a n d  c o s t  o f  a d­
d i t i o n a l  c o u n s e l  to o v e r s e e  the e l e c t e d  A t t o r n e y  G e n e r a l  o n  b e ­
h a l f  o f  the G o v e r n o r ,  I a m  c o n v i n c e d  t h e r e  w i l l  be so m e  a d d i t i o n­
al u s e  b y  the G o v e r n o r ' s  o f f i c e  e v e n  in the b e s t  of times. I 
s a d l y  r e g r e t  t h a t  the c i t i z e n s  o f  o u r  state w i l l  b e  r e q u i r e d  to 
p a y  f o r  this a d d i t i o n a l  l a y e r  o f  b u r e a u c r a c y .

In a d d i t i o n ,  t h e  h e a d s  o f  e x e c u t i v e  d e p a r t m e n t s  w i l l  
h i r e  t h e i r  own a t t o r n e y s .  Thus, t h e r e  w i l l  be a p r o l i f e r a t i o n  of 
s p e c i a l  c o u n s e l  on the s t a f f  o f  m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  
s u c h  c o u n s e l  h a v e  b e e n  e m p l o y e d  b y  e x e c u t i v e  b r a n c h  a g e n c i e s  to 
g i v e  d e p a r t m e n t  h e a d s  a " s e c o n d "  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  
in s t a t e s  h a v i n g  a n  e l e c t e d  a t t o r n e y  g e neral. S u c h  c o u n s e l  
u s u a l l y  do not h a v e  the a u t h o r i t y  to litigate, b u t  th e y  do p r o­
v i d e  legal a d v i c e  to d e p a r t m e n t  h e a d s  and s u b m i t  a m i c u s  b r i e f s  in 
l i t i g a t i o n  a f f e c t i n g  t h e i r  d e p a r t m e n t ' s  p r o g r a m s .  It is n o t  u n­
u s u a l  in these s t a t e s  to see f o u r  or five s e p a r a t e  b r i e f s  f i l e d  
in a s i n g l e  m a t t e r ,  in a d d i t i o n  to the a t t o r n e y  g e n e r a l ' s  brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  a g e n c i e s .  Thus, 
the c o u r t s  and t h e  p u b l i c  w i l l  be c o n f u s e d  a b o u t  s t a t e  p o l i c y  on 
m a n y  issues. In a d d i t i o n ,  the co s t  for such c o u n s e l  c o u l d  e a s i l y  
e x c e e d  $1.0 m i l l i o n  a n n u a l l y ,  w i t h i n  j u s t  a few y e a r s .

As a l w ays, I w o u l d  b e  d e l i g h t e d  to a n s w e r  a n y  a d d i t i o n­
al q u e s t i o n s  you m a y  have.

A t t o r n e y  G e n e r a l

N C G :v r b  

A t t a c h m e n t





C O M M ITTEE REPORT 

SEN ATE

FU R T H E R :

19

Mr. P r e s i d e n t

The C o m m i t t e e  on c o n s i d e r e d

Date

r

a n d  (a m a j o r i t y  of the c o m m i t t e e )  (the c o m mittee) r e p o r t s  it b a c k  w i t h  
the f o l l o w i n g  r e c o m m e n d a t i o n s :

f ] do pass
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[ ] r e c o m m e n d s  r e f e r r a l  to _____________________________________________ C o m m i t t e e
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C h a i r m a n  r e c o m m e n d a t i o n



TO: Senator Bill Ray

FROM: Paula d. Scavera

DATE: M a y  25, 1984

RE: SCS H J R  66 (State Affairs)

Tlie purpose of this resolution is to request Congress to m ak e  it illegal 

to remove from A l a s k a  World W a r  II artifacts unless the removal i.s 

authorized by the federal and state governments o r  unless the artifact 

is determined b y  the federal and state government to be hazardous to 
human or animal life in the area on which it is located.
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John J. Liska
February 23, 1984

M E M O R A N D U M

FROM: Representative John J. Liska

REFERENCE: HJR 66, relating to removal of WW II artifacts from the 

State.

The purpose of this Joint Resolution to request the Federal Government 
not to remove World War II artifacts from the State of Alaska.

Unless the removal is authorized by the Federal or State Government or 

if the Federal or State Government determines the artifacts to be 

hazardous to human or animal life.

The problem of removal of World War II artifacts has been and is an 

ongoing problem In our State.

Your packets contain:

A. Pages 30, 31 and 32 from a publication entitled "The Historical

"Battle of Alaska" remains". These pages refer to various types 
of aircraft: that crashed in Alarka and where they were removed 

t o :

1. Douglas - 0 - 38F - removed to Air Force Base Museum in 

Dayton Ohio in 1968.

2. Stinson - A Trimotor - to Wisconsin in 1972 by J.D, 

Berry.

3. P - 51H and P - 40 - Steve Myers, Washington

4. U.S. Navy Vough OS 9U King Fisher - removed to the 

Smithsonian Institute.

5. B - 23 Mitchell Bombers

6. P - 39 Airacobras

Additionally, page 7J shows Japanese artifacts from World War II.



Page two
HJR 66

In addition in your packets, but not nearly as interesting, are letters 
from CAVPAC supporting HJR 66 and HB 678 and a copy of a letter from 

General Talley who was involved in the Alutian Campaign.

Another piece of back up material has been submitted by the North Star 

Chapter Pearl Harbor Survivors Association. I have made copies of the 

first three pages - which may or may not be the same rvtifacts as 

previously submitted in your packet.

JJL/tm



Eesides the public museums such as the Smithsonian Institute and 

the Anchorage Historical and Fine Arts Museums, there are many small or 

private collections which display items of Alaskan history. 

Unfortunately, in many cases, Alaskans have no say in how the 

collections are handled.

History is repeating itself in the area of aviation history. It is 

seen in many examples of aircraft downed during World War II which are 

1 aaving the state.

A  Douglas 0-38F had engine problems and crashed in 1941. It was

removed to the Air Force Museum in Dayton, Ohio in 1968.

In 1972 a Stinson 'A' Trimotor which crashed in 1947 was removed to 

Wisconsin by J.D. Derry. Berry wrote to Wien A i r  Alaska and followed it 

up with a phone call to try and get the airline to purchase the plane 

for the cost of its removal, but there was no interest, so it was sent 

Outside in order to pay the costs for its rramoval.

Two P-51H's were pulled out near Stevens Village. Two more were 

found near Kotzebue, and three w e n  removed from across Cook Inlet. One 

P-40 was removed from Amchitka Island in the Aleutians. All of these 

aircraft were removed by Steve Myers of Washington.

Another P-40 was removed from a site near Fairbanks in 1977 and was

sold to a buyer at an unknown Lower 48 destination.

30



A  United States Navy Vougn 0S2U Kingfisher which crashed during W W  

II on one of the snail islands near Kodiak, was removed in the early 

surmer months of 1979 for removal to the Smithsonian.

There have been numerous other cases. An ad in Flying Magazine's 

June '80 issue states that sale of "P-39 Airacobras. Recently recovered 

from a fresh water lake in the Alaskan PeninsuJa. Russian armament, 117 

hour totals hours each. Make offer, would like aviation museum or same 

to p u rchase.. .Yakima, Washington..." A  call from the United States 

Historical Aircraft Preservation Museum in Anchorage brought no 

response.

Three B-25 Mitchell bombers have left the state in the past, two 

years, in flyable condition, headed for the Outside.

T h e  United States Historical Aircraft Preservation Museum has been

trying for several years to open a museum facility located at Merrill

Field, but has been blocked from doing so because it has no planes to

put into the facility. A t  the same time, the Planes of Fame Museum from 

C h i n o , California has been soliciting donations of Alaska aircraft on a 

a promise of opening an alaskan branch museum at some undetermined later 

date.

It lias successfull; acquired an A-26 from Dr. Donald Rogers, .an 

H-21 helicopter frcm Bill Swift to help in removing aircraft dawned in 

Alaska, a B-25 from Fairbanks. A  wing insignia was donated to the Air 

Force Museum by Ted Spencer - the insignia coming from the wing on an

31



aircraft downed at Note which was to have been used in reconstructing a 

P-63 Airacobra.

The Conmittee contends that Planes of Faroe has an established 

reputation for flying, crashing and destroying one-of-a-kind aircraft, 

and of sellirg aircraft and aircraft parts in the Lower 48 and abroad in 

order to keep itself solvent.

Flying in races and demonstrations for trophies and prize money has 

taken its toll on the vintage military aircraft.

The Committee feels that if it can adhere to those goals, 

Alaska will have one of the .finest aviation museums in the U.S., 

preserving that part of Alaskan history.

The United States Historical Aircraft Preservation Museum is 

currently conducting negotiations for several planes of significant 

historical value, as well as parts and planes to be retrieved from bush 

areas.

Access to battlefields in the Aleutians is difficult because of the 

expense and weather conditions involved, but the area promises to be a

fertile area to search.

If the museum has had a difficult time collecting actual aircraft 

for its displays, there has teen no shortage of donations of other 

treasures. Photographs, blue prints from the Bell Factory which
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These fighters, P-51's Mustang, were used toward the end of V W  II in 

Alaska. They d id not see combat in the. Aleutian Campaign. Three downed 
P-51's were located.

AAHS

The P-82 Twin Mustang was based in Alaska after W W  II. One was located 
that bellied in and is intact in the Interior.

USA F



I

Curtiss P-40 was used by the LJSAF during the Aleutian Campaign.. Eight 
P-40's were located: Five of them were abandoned, two were d o w n e d , and
one is in the bottom of a fresh water lake. Als o  several brand new 

P-40's were buried in crates in the Aleutians.
RWT
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Approximately 48 Lend Lease P-40's came through Alaska on their way to 

Siberia. A t  present Moscow is the only place in the world that has one 
of the Lemid Lease P - 4 0 1 s. Two moire were located in the Interior.

GFP



ri

”sed ?n thfUniJofstate"Adle,i?ian Ti«ep-" «
C a m p o n .  Four of tho(| durlwi the W e e t l a n

'  • tlr%



Two of these B-25 Medium Bombers went down in the Aleutians during the 

Aleutian Campaign.
USAF

Approxinutely 732 of these Lend Lease: B-25 Mitchell Bombers were 

ferried from Great Falls, Montana, Whitehorse to Fairbanks to Siberia, 

Russia to be used against the Germans during W W  II. Three of these 

aircraft went down in the Interior Alaska.
N A A
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■ ,al„  5 fill! P-39 Airacobra cane throuqh Alaska on their way to 

S S S ^ n d e r  the Lend Lease Program. Eleven of the P-39's went down in 

the Interior, and s i x  of these are in tresn water lakes. USAF
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Japanese Model 96 (1936), Type 2, 25 n n  Anti'aircraft Gun and Mount. 

This gun is very rare and was not extensively used by the Japanese.

COE

Japanese Model 93 Heavy Machine Gun, 13.3 irvn on an Anti-Aircraft Mount.

USFWS
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CAVPAC, P.O. Box 8-901 Anchoraoe, Alaska 99508

HJR66 and HB678 BACKUP INFORMATION

The Alaska Historical and Transportation Museum and other Interested non-government 

organizations are focusing on long range planning, development, and preservation 

of pioneer, transportation and military history throughout the State and especially 

on the Aleutian Island Chain,

The projects o f  the organizing committees are to: (1) Survey and inventory

significant relics, artifacts, and related historical material pertaining to 
transportation (surface, maritime, and with major emphasis on aviation); (2)

Develop plans for the historic preservation and interpretation of these artifacts;

(3) Recommend an appropriate museum site(s); (4) Coordinate with other public 

and private sector museums to insure that all groups interested in aircraft 

recovery can participate in recovery and restoration of aircraft, and that the 

restored aircraft will remain in Alaska; and (5) Prepare a presentation for 

sutnrittal to the Governor and the Legislatu a in 1985 on a statewide program 

of cultural and historical preservation, including programs on pioneer, 
transportation, military, and the historically related areas, which are either 

not currently included in existing museum services or are inadequate in scope.

These projects and assessments will supplement the existing Statewide Museum 

Plan and will include recommendations for future mu seum development in the 

State of Alaska.

T h e e  has ‘jeen no comprehensive statewide assessment or inventory of Alaska's 

historical artifacts thut are constantly being removed from the State.

Although many agencies have worked with each other on various aspects of 

preservation, an overall coordinated appraisal of the most critical needs in 
this area has never been possible.

Alaska's military history covers <i wide range of topics: the Alaska Purchas..-

to World War II era, av1at1_n, maritime, W o r’d War II Aleutian campaign, DCw 

Line, and post-WW II history, etc. A numbor of agencies have shown an inierosv 

and have done limited statewide planning to locate historical Alaskan artifacts, 

but have discovered that big mane) in the lower 48 is stealing many of our 

WW II aircraft from federal and state land without any interference and are 
selling them to museums and making a fortune. It's big business. Many of these 

U.S. arid Japanese aircraft have been salvaged almost intact.

It is hoped that HJR66 and HB678 will assist, when Implemented, to retain 

valuable artifacts in Alaska and in 1985 some funds can be made available to 

improve our historical museums. The Array, Air Force, and National Guard have 

already assisted in salvaging and restoring some of these artifacts.

CAV Needs You And You Need CAV 
for

VETERAN POWER
A rm y  Navy A ir Fo rco  M arinos C o ast G uard  N ationa l G uard  R a su rv ss

fV d  for Dy CAVPAC. P 0  On* H 90V  Arrcnnr »gc A 'alV ft 99SOB



The historically significant relics, artifacts and other materials are part of 

Alaska's history and should be preserved before it is too late. Many WWII a ir­

craft, both friendly and enemy, have been literally stolen from the Aleutian 

Chain and are now in museums In the States of Ohio, Tennessee, Washington and 

California that wc know of. They are a part of Alaska's wartime history and 

should remain here. They will also be of tourist interest.



u r a i t  p r e p a r e d  oy a. B. T a l l e y
w i t h  c o n t r i b u t i o n  b y
Col. E v a n  J. G r i f f i t h ,  U S A F

B A C K G R O U N D  M A T E R I A L  IN  S U P P O R T  OF  H B  _________
A P P R O P R I A T I N G  F U N D S  F O R  A  C O M P R E H E N S I V E  D O C U M E N T A R Y  F I L M  

O F  W W I I  I N  A L A S K A
\

T h e r e  e x i s t  s e v e r a l  b o o k s  a n d  papers, some official, w h i c h  

p u r p o r t  to d o c u m e n t  the h i s t o r y  o f  W W I I  in A l a s k a .  I n  addit i o n ,  

the m i l i t a r y  s e r v i c e s  ha v e  e x t e n s i v e  m o t i o n  p i c t u r e s  o f  t h e i r  

o p e r a t i o n s  in A l a s k a .  I n  r e c e n t  y e a r s  t h e r e  has b e e n  a  r e b i r t h  

of  i n t e r e s t  o n  the p a r t  of i n d i v i d u a l s  a n d  o r g a n i z a t i o n s ,  p a r­

ti c u l a r l y  v e t e r a n s  o r g a n i z a t i o n s ,  in  this p a r t  o f  A l a s k a ' s  

history. T h e s e  i n d i v i d u a l s  a n d  g r o u p s  ha v e  m a n y  i m p o r t a n t  v i s u a l  

re c o r d s  w h i c h  c a n  be o b t a i n e d  f o r  a c o m p r e h e n s i v e  d o c u m e n t a r y  fi l m  

of W W I I  in A l a s k a .

In 198o, o n  the A O t h  a n n i v e r s a r y  of  its a r r i v a l  in Alaska,

the v e t e r a n s  o f  the 1 1 t h  US A F  h e l d  a r e u n i o n  in Alaska. It

i n c l u d e d  a v i s i t  to the A l e u t i a n s  as f a r  out as S h e mya. W e a t h e r
. * , r

p r o h i b i t e d  t h e i r  g o i n g  to A t tu. Ex'tensive m o t i o n  p i c t u r e s  and

v i d e o  t a pes w e r e  m a d e  of t h i 3  c e l e b r a t i o n ,  i n c l u d i n g  i n t e r v i e w s

and oral h i s t o r y  from m a n y  of the v e t e r a n s  present.

In 1982 e x t e n s i v e  m o t i o n  p i c t u r e s  a n d  v i d e o  tapes w e r e  made 

b y  individuals, o r g a n i z a t i o n s  and b y  T V  s t a t i o n s  of the c e r e m o n y  in 

d e d i c a t i o n  of a m e m o r i a l  on U n a l a s k a  I s l a n d  to a l l  those w h o  lo3t 

th eir l i ves in the A l e u t i a n s  dui'ing W W II. T h i s  i n cluded the A r m e d  

F o r c e s  of the U n i t e d  S t a t e s  and C a n a d a ,  the A l e u t s ,  and the J a p a n e s e  

A r m e d  Forces. T h e  two J a p a n e s e  o f f i c e r s ,  n o w  retired, who led the 

f i r s t  and s e c o n d  w a v e 3  of  b o m b e r s  in the a t t a c k  on D utch H a r b o r  

on b  Ju n e  19^2 p a r t i c i p a t e d  in this d e d i c a t i m .  The d e d i c a t i o n  

was p r e c e d e d  b y  a f l i g h t  f r o m  U n a l a s k a  I s l a t d  to the U m n a k  A i r  

Base, and to the p o s i t i o n  o f  the J a p a n e s e  c a r r i e r  from w h i c h  the 

a t t a c k  was l a u n c h e d ,  thence f o l l o w i n g  the c o u r s e  of the p l a n e s  to 

the r e n d e z v o u s  p o i n t  a n d  r e t u r n i n g  to D u t c h  Harbor. The plane 

w a s  p i l o t e d  b y  the J a p a n e s e  o f f i c e r  w h o  led the attack, f l y i n g



i n  r e v e r s e  the c o u r s e  f l o w n  in  the a t t ack. F r o m  the r e n d e z v o u s  

point, the p l a n e  flew the c o u r s e  a t  the sa m e  a l t i t u d e  f l o w n  in the 

a c t u a l  a t t ack. I n  the p l a n e  w e r e  A d m i r a l  J a m e s  S. Rus s e l l ,  U S N - R e t .
... ' . f i*'*

w h o  c o m m a n d e d  the US N a v y  C a t a l i n a s  i n  A l a s k a  d u r i n g  WWII, BG 

B. B. T a l l e y ,  C o r p s  o f  E n g i n e e r s ,  r e t i r e d ,  w h o  w a s  r e s p o n s i b l e  for 

b u i l d i n g  the s e c r e t  a i r  b a s e  on U m n a k  I s l a n d  f r o m  w h i c h  the US A F  

P - 4 0 s  b r o k e  u p  the J a p a n e s e  a e r i a l  a t t a c k  o n  D u t c h  Harbor, and 

A d m i r a l  H i r o i c h i  S a m e j i m a ,  J M S D F  (Ret.) w h o  led the f i r s t  w a v e  of 

J a p a n e s e  b o m b e r s ,  a n d  C o l o n e l  Z e n j i  Abe, J M S D F  (Ret.) w h o  led the 

s e c o n d  w a v e  w h i c h  c o n s i s t e d  o f  di v e  b o m b e r s .  (Then L i e u t e n a n t  

C o m m a n d e r  A b e  l a t e r  t r a n s f e r r e d  to the army, as the r e c o n s t i t u t e d  

N a v a l  d e f e n s e  f o r c e  did n o t  ha v e  d i v e  b o m b e r s . )  A l s o  in the 

p l a n e  w e r e  Mr. T e d  S p e n c e r  w h o  a r r a n g e d  the d e d i c a t i o n  c e r e m o n y  

and the a e r i a l  f l i g h t  here d e s c r i b e d .  T h e r e  w a s  al s o  a m o t i o n  

p i c t u r e  c a m e r a  c r e w  a b o a r d  w h o  r e c o r d e d  the f l i g h t  on film.

In v i e w  of  the a d v a n c i n g . a g e  of the s t i l l  l i v i n g - p a r t i c i p a n t s  

ir W W I I  in A l a s k a ,  d e l a y  in the p r o d u c t i o n  of this vi s u a l  h i s t o r y  

m i g h t  p r e c l u d e  t h e i r  p a r t i c i p a t i o n  in this i m p o r t a n t  c h a p t e r  in 

A l a s k a ' s  h i s t o r y .

I n a s m u c h  as the S t a t e  of A l a s k a  w o u l d  be the p r i m a r y  b e n e -  

fi c i a r  , the S t a t e  s h o u l d  be the p r i m a r y  s p o n s o r  of the project.

S u c h  a p r o j e c t  is w i t h i n  the p u r v i e w  of the A l a s k a  H i s t o r i c a l  

C o m m i s s i o n  of the D e p a r t m e n t  of  E d u c a t i o n .

T he p r o j e c t  w o u l d  include, b u t  n o t  n e c e s s a r i l y  be l i m i t e d  

to, b r i n g i n g  t o g e t h e r  into a s i n g l e  c o m p i l a t i o n  the b e s t  of the 

e x i s t i n g  film, e d i t i n g  it i n t o  a s i n g l e  c o m p r e h e n s i v e  h i s t o r i c a l  

d o c u m e n t .  T h e r e  s h o u l d  be i n c l u d e d  in this c o m p i l a t i o n  s u c h  

a d d i t i o n a l  f o o t a g e  as m a y  be a p p r o p r i a t e ,  w i t h  c o m m e n t a r y  by 

s e l e c t e d  v e t e r a n s  w h o  took p a r t  in the action.

U p o n  b e i n g  i n s t r u c t e d  to c a r r y  o u t  this p r o j e c t  and b e i n g  

p r o v i d e d  w i t h  the n e c e s s a r y  f u n d 3  for its a c c o m p l i s h m e n t ,  the 

A l a s k a  H i s t o r i c a l  C o m m i s s i o n  formed b y  AS T i t l e  4A, A r t i c l e  3,
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w o u l d  have p o w e r  to p r e p a r e  or to a u t h o r i z e  and c o o r d i n a t e  the 

p r e p a r a t i o n  and p r o d u c t i o n  b y  o t h e r s  o f  a  d o c u m e n t a r y  film c o v e r­

in g  th i s  i m p o r t a n t  p o r t i o n  o f  A l a s k a ' s  h istory. S u c h  a h i s t o r y  

s h o u l d  i n c l u d e  b u t  n o t  be l i m i t e d  to the s t i l l s  a n d  m o t i o n  p i c­

tures  a l r e a d y  in e x i s t a n c e ,  b u t  s h o u l d  i n c l u d e  a d d i t i o n a l  v i s u a l  

c o m p o n e n t s  as m a y  be a p p r o p r i a t e .  S u c h  a  p r o j e c t  sho u l d  be 

c o m p l e t e d  b y  J u n e  30, 1986.

A c o n c e p t u a l  o r g a n i z a t i o n  s t r u c t u r e  for e x e c u t i n g  this 

p r o j e c t  is s h o w n  in F i g u r e  1.
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Part I. ^acts of Aircraft and Aircraft Parts, Flvable and Non-Flyable, 

that Left the State o r Alaska.

?arre 1. Douglas 0-38? Aircraft that left the state o'* .Alaska in 1°68.

Pane 1. Plying Magazine add in June 1°F0 regarding the removal of two

F-39 Airacobras from .Alasla. Si?: years ago two P-3° Airacobras
were located at Minchumina Lake. In 1982 approximately 310,000

were spent by a company to retrieve these aircraft. The group

^ound out these were no longer there. We suspected that the
aircraft mentioned in the Flyins Magazine add are the same ones 
that were in Minchunina Lake.

Page 3. A letter to Mr. Aldrich in Califorria who sells vintage a i r­

plane parts. He sent to the USHAFM the original letter of 
Mr. Steve Matthews of Fairbanks who illegally removed airplane 

parts from state land and was attempting to sell them. The 

present whereabouts of the parts are unknown.

Page L, Photographs of two P-3° Airacobras on state land near Fairbanks.
For the past '’our years illegal s a l v a m n e s  had been done to these.

Fare 5. Alaska Magazine Jan. l°3l two articles about a Ftinson aircraft

that was removed from the dunD at Merrill "ield, Anchorage and 
which is now on display at Seattle. The man who removed the 

aircraft, J, Perry, also removed in the early lc70's a P-AO 
aircraft from the Alaskan bugh which was later transported to 

the Lower A3.

"are 6 and r~, An article rrom a vinta-e/VIM II aircraft book regarding 

th,° removal o" a P-AO from the Aleutians.

Pare 3 thru Ln . A Flying Magazine article re<~irdin~ the removal o'" one 
'’our P-51 Must,an~s, and three other P-50 Mu3tanr3 that 

were just removed ror parts out o° tv e state of Alaska.

Photographs o^ the P-AO that '/as removed from the •Aleutians.

Oct, 1°73 Alaska ’’arazine article on donation o^ a P-39 Aira- 

cobra's win" por+ion +o M 'e Lower A3.

Air Classics Magazine 107° article with photographs of naitiIn­

ti nn o r a Lend Lease Russian aircraft's winr which is now 

in Ohio.

A l ni+er rro~i Drpt,. o ’’ Interior regardin'7 the 'inlawful removal 

a r aircraft parts £’rom Amchitka Island. The two individuals 

who "ere involved in t’’is unlav/ful act were r inrd '500 each.

are r / i g t \ letter from the 'Inihhsor.ian Institution about the 

removal o r a tTmrr C3',TJ Kingfisher from Aformak Island. The 

aircraft is now on loan rron Imithsonian to Fradlev 'tnseun la 

Connecticut,

°are 13. 

parn 1A.

-are l r>, 
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