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the board and the sufficiency of the
charges against the petitioner ad-
mitted in the petition. The petition-
er 3demurrer should have been over-

ruled and the respondents ~demur-
rer to the petition sustained,

Order reversed with costs, and pe—
tition dismissed.

ANNOTATION.

What offenses involve moral turpitude within statute providing grounds
for denying or revoking license of dentist, physician, or surgeon.

[Dent; its, gg

Generally, as to grounds for revo-
cation of valid license of physician,
surgeon, or dentist, see annotations in
54 A.L.R. 1504, and 82 A.L.R. 1184
[Dentists, § 4; Physicians and Sur-
geons, 8 10].

As to validity of statute providing
for revocation of license of physician,
surgeon, or dentist, see annotations in
5 A.L.R. 94, and 79 A.L.R. 323 [Physi-
cians and Surgeons, § 10; Statutes,
§ 27].

The subject, "Violation of liquor
law as infamous crime or olTense in-
volving moral turpitude,” is discussed
in annotations in 40 A.L.R. 1048, and
71 A.L.R. 217 [Attorneys, § 12; Crim-
inal Law, 8 19G; Intoxicating Liquors,
§ 55; Witnesses, § S3].

It is now well established that the
statutory term "moral turpitude,” in
connection with the present subject,
carries with it a sufficiently definite
concept to render it immune from at-
tacks for vagueness and uncertainty.
Thus, in Hughes v. State Medical Ex-
aminers (1926) 162 Ga. 246, 134 S. E.
42, the court held that a statute pro-
viding for the revocation of a physi-
cian’s license upon the ground of con-
viction of a crime involving moral tur-
pitude was not so vague, uncertain,
and indefinite an to render it void, al-
though it contained no definition of
the term "moral turpitude.” And see
State Medical Examiners v. Harrisor
'1916) 92 Wash. 577, 159 P. 769, and
White v. Andrew (1921) 70 Colo. 50,
197 P. 564, both infra.

With respect to revocation of li—
censes of dentists, .physicians, or sur—
geons, the nature and extent of the
statutory term "moral turpitude”
must, of course, depend in the first In—
stance upon the limitations, if any,
and the exact wording of the statute.

4; Physicians and Surgeons. 88 7, 10.]

Thus, a statute may provide for revo-
cation in case of conviction of a “fel-
ony" involving moral turpitude, or, in
more general terms, a "crime” or "of-
fense” involving mural turpitude.
Aside from such limitations, the term
has apparently acquired a definite or
definable meaning, the essentials of
which are inherent wrongfulness and
antisocial tendency or effect. Thus, in
Fort v. Brinkley (1908) S7 Ark. 400,
il2 S. W. 1084, under a statute au-
thorizing the revocation of a physi-
cian’s license upon conviction of a
crime involving moral turpitude, in
holding that the unlawful selling of
intoxicating liquor was not such a
crime, the court said: " ‘Moral turpi-
tude is defined to be an act of base-
ness, vileness, or depravity in the pri-
vate and social duties which a man
owes to his fellow men or to society
in general." 20 Am. & Eng. Enc. Law,
872. See also Ex parte Mason (1896)
29 Or. 18, 43 P. 651. 54 Am. St. R,-p.
772; Re Kirby (1897) 10 S. D. 822.
414, 73 N. W. 92, 907, 39 L.R.A. 856.
Moral turpitude implies something
immoral ir. itself, regardless of the
fact whether it is punishable by law.
The doing of the act itself, and not
ts prohibition by statute, fixes the
moral turpitude. It seems clearly de-
ducible from the above-citcd author-
ities that the words ‘moral turpitude’
had a positive and fixed meaning at
common law, and that the illegal sale
of intoxicating liquors, not being an
offense punishable at common law,
does not come within the definition of
a crime involving moral turpitude. In
a statute using a word the meaning of
which is well known, and which has a
definite sense at common law, the word
will be restricted to that sense."

And under the same statute, in
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State Medical Bil. v. Rodgers (1935)
190 Ark. 266. 79 S. W. (2ril S3, the
court referred to the definition of
"moral turpitude” in Fort v. Brinkley
(190S) 87 Ark. 400. 112 S. W. 1034,
supra, and continued: "Webster de-
fines the term as follows: 'The qual-
ity of a crime involving grave in-
fringement of the moral sentiment of
the community as distinguished from
statutory mala prohibita." Under these
definitions we have no hesitancy in
saying that the crime of which appel-
lee pleaded guilty is a crime involv-
ing moral turpitude. Possession of
counterfeit money with intent to cor-
rupt the currency of the country and
with intent to cheat and defraud any
person to whom it is uttered is a base
and infamous crime."

Under a statute providing for revo-
cation of a physician's license for un-
professional conduct, including con-
viction of any oftense involving moral
turpitude, a showing that the defend-
ant was convicted in a Federal court
of knowingly, by means of the United
States mails, giving notice and infor-
mation to certain persons as to when,
how, by whom, and by what means an
abortion could be performed and pro-
duced, was considered sufficient for a
revocation of license in State Medical
Examiners v. Harrison (1916) 92
Wash. 577, 159 P. 709, and the court
rejected the contention that the term
“moral turpitude,” as used in the stat-
ute, was so vague and uncertain as
to render it unreasonable and void,
saying that the words were capable of
accurate definition and were well un-
derstood.

And under an act of Congress per-
mitting the revocation of the licenses
of physicians who had bout convicted
of crimes involving moral turpitude,
the court in Kemp v. Medical .Super-
visors (1917) 46 App. 1). C. 173, held
that violation of a statute by sending
through the mails a letter giving in-
formation as to where, by whom, and
by what means an abortion might be
committed, was such a crime, justify-
ing a revocation of license upon con-
vict. ‘ii thereof, regardless of whether
its commission amounted to a felony
nr a misdemeanor, saying: "Analysing

AMERICAN LAW REPORTS. ANNOTATED.
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the motive which prompted appellant
to write the letter for the mailing of
which he was convicted, but one con-
clusion can be reached, namely, a wil-
ful and intentional disposition on his
part, for a small pecuniary considera-
tion, to prostitute his high profession
by paving the way for the commission
of a base felony. It may be that a
crime could be committed by merely
mailing a letter in violation of the act
of Congress, without involving moral
turpitude; but that would depend en-
tirely upon the contents of the letter
which forms the ' asis of the forbidden
act. The iaw violated by appellant
was not enacted to purge the mails
of a particular class of mail matter,
but for the protection of public morals
and to prevent the promotion of crime.
Abortion is an immoral, base crime;
and he who aids and abets in its com-
mission by an unlawful use of the
mails is guilty of an act involving
moral turpitude.”

In Brun v. Lazzell (Md.) (re-
ported herewith) ante, 1453, under a
statute making conviction of a crime
involving moral turpitude a basis for
revocation of a dentist’s license, the
court held that the olTcnse of indecent
exposure was clearly in that category,
especially under a showing that it had
been repeated. '

Failure of a physician to notify the
police authorities when he has knowl-
edge that any common prostitute Is
afllieted with an infectious or conta-
gious venereal disease, as required by
statute, may or may not amount to
an ofFense involving moral turpitude,
depending on the circumstances, with-
in the meaning nf a statute provid-
ing that the Board of Medical Ex-
aminers may refuse a certificate to
any applicant guilty of "unprofession-
al conduct,” and declaring that .the
words "unprofessional conduct,"
should include "wilf .1 disobedience of
the law" and "conviction of any of-
fense involving moral turpitude." Ro
Reno (1037) — Nev. —, 64 I». (2d)
1036. The court observed: "Whether
the misdemeanor of which appellant
was convicted was an offense
involving moral turpitude depends, in
our opinion, upon the circumstances
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under which it was committed, It
is easily conceivable that a physician
of the most ethical type, knowing a
prostitute to be afilicted with such a
disease, and being about to report the
case immediately to the police author-
ities, might have his attention dis-
tracted, before actually doing so, by
reason of some emergency, and then
forget the matter for several days.
Under such circumstances the fact
that he unintentionally overlooked re-
porting the case to the police author-
ities would not be a defense in a pros-
ecution under the [statute].
No more." turpitude, however,
be involved in such a case. .
The offense defined in [the statute]
does not necessarily involve moral tur-
pitude, nor is disobedience to that
law necessarily wilful. The impor-
tant [question, therefore, is] whether
appellant’s disobedience . . . was
wilful." And the court reached the
conclusion that under the particular
circumstances the revocation of the
physician’s certificate should have
been temporary rather than perma-
nent.

In State ex rel. Tullidge v, Hollings-
worth (1933) 108 I'In, GOT. MG So. GGO,
the court said, with reference to the
allegedly false oath of a physician
that he was never convicted of u crime
involving moral turpitude (such con-
viction being advanced as a reason
for the cancelation of his license):
"Moral turpitude involves the idea of
inherent baseness or depravity in the
private social relations or duties owed
by man to man, or by man to society.

It has also been denned as
anything done contrary to justice,
honesty, principle, or good morals,
though it often involves the question
of intent, as when wunintentionally
committed through error of judgment,
when wrong was not contemplated.”
The court granted a peremptory writ
of mandamus to the State Board of
Medical Examiners for the purpose of

would

.-affording, among other tilings, a fair

hearing on the sufficiency of the
charge and the question as to whether
the defendant had been in fact guilty
of a crime involving moral turpitude.

And in affirming a judgment dis-

14C1

missing a writ of certiorari from a
State Medical Board’s action in revok-
ing the license of a physician con-
victed in a Federal court of the sale
of morphine for other than medicinal
purposes, to an habitual user thereof,
under a statutory provision making
conviction of an offense involving
moral turpitude one of- the statutory
grounds for revocation of a physi-
cian’s license, the court in White v.
Andrew (1921) 70 Colo. 50, 197 P. 564.
said: “It is proper for the court on
certiorari to say whether the crime
shown in the evidence involved moral
turpitude. We think there can be
no question that it did. No other
abuse of discretion is suggested, so
the board is not guilty of such abuse,
and it had jurisdiction of the subject
matter and person. Upon certiorari
the court could review the board’s ac-
tion only upon a question of jurisdic-
tion or great abuse of discretion. Code

1908, § 331. There was nothing,
therefore, upon which the District
Court could reverse or modify the

and the judgment of
dismissal was right. It is urged that
'moral turpitude’ is too indefinite a
term, and that therefore the statute
is void; but that expression has been
used in statutes, textbooks, and opin-
ions on the common law, for too many

board's action,

years to leave any question on that
subject.” To the same effect sec Sa-
pero v. State Medical Examiners

(1932) 90 Colo. 5G8, 11 P. (2d) 555.
But under a statute providing for
the revocation of a physician's licen.se
after conviction of any offense involv-
ing moral turpitude, the court, in State
Medical Examiners v. Friedman
(1921) 150 .Temt. 152, 2G3 S. W. 75
(on demurrer), said that there could
be no revocation merely because of
conviction under the Harrison Anti-
narcotic Act of selling morphine con
trary to the terms thereof, on the
ground that such conviction was evi-
dence of "moral turpitude” within the
statutory definition, although viola-
tion of the Harrison Act was a felony,
especially when 1."ken in connection
with a subsequent statute greatly in-
creasing the amount of morpi inc
which physicians might give to pa-
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tients, and that it could not be said
that “prescribing morphine in consid-
erable quantities is an act involving
moral turpitude, or even an illegal act
in this Stcte." The court concluded,
however, that it was “conceivable”
that there might be a conviction under
the Harrison Act which would show
that the convicted physician had been
guilty of acts involving moral turpi-
tude, but considered that the matter
should nrt be decided upon demurrer,
and accordingly remanded the cause
for answer and proof on the question
of moral turpitude; the reason as-
signed being the possibility that the
board stood on its demurrer in the be-
lief that the record of the proceedings
before it constituted part of the bill,
to which it was not made an exhibit.

It has been held, in cases within
the scope of the present subject, that
where a statute undertakes to cover
the subject of revocation of licenses,
specifying causes therefor, it should
be strictly construed as regards def-
initions. Thus, where a statute spe-
cifically designated, as a ground for
the revocation of a dentist's license,
convr :tion of a felony involving moral
turpitude, the court in Kentucky State
Dental Examiners v. Crowell (1927)
220 Ky. 1, 294 S. W. SIS. in holding
that the exercise of the power to re-
voke such license (originating un-
der and by virtue of the statute)
should be confined to the causes and
grounds specified therein, ruled that a
misdemeanor (possessing intoxicating
liquor), although possibly involving
moral turpitude, was not a ground for
revocation.

And In Forman v. State Bd, of
Health (1914) 1f7 Ky. 123, 1G2 S. W.
790, under a statute authorizing the
revocation of a physician's license up-
on conviction of a felony involving
moral turpitude, it was held that aid-
ing another in conducting a medical
institute and practicing medicine for
a corporation for hire, in its name, al-
though illegal, was not in itself or
under the statutory definition an of-
fense involving moral turpitude, war-
ranting revocation of license, the
court saying: "While it is unlawful
for a physicj,an to practice medicine

AMERICAN LAW REPORTS, ANNOTATED.
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in any other name than his own, and
he may be punished for this, his Ili-
cense may not be for this revoked, as
every unlawful act is not ground for
tile revocation of a license. There is
nothing in our statute regulating the
advertising which a physician may
properly do, and, though he may in
this violate the physicians’ code, it
will constitute no ground for revok-
ing his license unless his conduct is
dishonorable, fraudulent, and involves
moral turpitude. The physician
who advertises that he can cure a cer-
tain disease by a new method may be
perfectly sincere in believing that he
can do so. On the other hand, the
quack and the charlatan who frequent-
ly advertise that they can effect cures,
when they know the advertisement to
be false, and thus deceive and de-
fraud the public, are guilty of fraud-

ulent, dishonorable, and unprofes-
sional conduct involving moral tur-
pitude. Whether tl e physician’s acts

were sincere or fraudulent and done
for the purpose of defrauding the
public is a question to be decided by
the boaru on all the facts. The latter
part of the charge against Dr. For-
man, in which it was stated that to
defraud the public he had made cer-
tain false and fraudulent statements
which he knew to be untrue, and had
thus enabled the institute to practice
a fraud on various persons., sufficiently
shows conduct on his part that was
dishonorable, unprofessional, fraud-
ulent, and involving m >ral turpitude,
and for the purposes of this case must

be taken as true. We do not, of
course, determine that Dr. Forman is
guilty. He has not been beard on the

merits of the case. What the facts
arc will be a question for the hoard
to determine. The intent with
which the acts were done is the gist of
the matter. If the doctor wt. msin-
cere in what lie did and said, or -here
was no moral turpitude, his license
may not be revoked; but if he had not
such reason for his conduct as a man
of ordit ary prudence would usually
act r-i: n under like circumstances, it
enay lie inferred from this that he was
not sincere and that his conduct in-
volved moral turpitude. This is a
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question to be determined on all the
facts shown in the evidence,"

Although not directly within the
scope of the present subject, it may
be observed that some statutes employ
the term "gross immorality," in speci-
fying causes for revocation of Ii-
censes, and the courts have taken va-
rious views of the scope of its defini-
tion, some of them linking it with the
term "moral turpitude" in the sense
of being coextensive. Thus, in Erown
v. Hnssig (1932) 13f> Kan. 3S4, 15 P.
(2d) -101, it was held that a physician
who falsely represents to a patient
that he has syphilis, for the purpose
of obtaining a fee for the treatment
of such disease, is guilty of gross im-
morality under a statute providing
for the revocation of a physician’s li-
cense upon proof of guilt of felony or
"gross immorality,” the court observ-
ing that the latter term had no hard
and fast definition, but was descrip-
tive of a course of conduct akin to
"moral turpitude.”

"Gross immorality,” used named in
a statute to designate a cause for the
revocation of a physician's license,
was held in Rose v. Baxter (1908) 7
Ohio N. P. N. S. 132, 18 Ohio Dec. N.
P. G5S (affirmed by Circuit Court,
which is affirmed without opinion in
(1909) 81 Ohio St. 522, 91 N. E. 1138),
not so vague, uncertain, broad, and
comprehensive as to give the medical
board tbe sole power to determine
whether the license should be revoked
without providing any standard as to
qualification. The court said: “"Gross
immorality' is a term which has been
used and has received adjudication at
the hands of a great many courts. The
word ’gross’ does not mean great or
hig or excessive, necessarily, but
rather such a wilful, flagrant, and
shameful quality with respect to the
oilice involved as renders the officer
unfit to hold his license and authority
to act. Sometimes the expression is
found, under the law, ‘gross misbhe-
havior.” The expression ‘moral turpi-
tude’ is closely akin to the expression
at bar, and has received a great many
interpretations, but has always been
sustained by the courts, so fa." as |
have been able to ascertain, and 1 find

no cases in which it has been held so
indefinite as to preclude action against
a person guilty thereof.” And this
statute was held violated, where a
physician maintained two offices under
different names, intending thereby to
perpetrate a fraud upon the public.

Under a statute authorizing a State
Medical Board to revoke the license of
a physician who has been found “at
any time guilty of felony or gross im-
morality,” in approving the revocation
of a license upon a showing of twenty-
five violations of the Harrison Nar-
cotic Act, the court in Seitz v. Ohio
State Medical Bd. (1926) 24 Ohio
App. 154, 157 N. E. 304, said that the
physician in question had "thereby
shown such a contempt of the opinion
of the respectable members of the
community, and such an indifference
to the obligations that rest upon him
in the exercise of the responsible du-
ties of his exalted calling, that the
minds of men can hardly differ upon
the proposition that he has dishon-
ored himself, degraded his profession,
and been grossly immoral. If, there-
fore, the conviction in the Federal
court were not of itself such a felony
as would warrant the revocation of
the certificate in this case, the facts
upon which that conviction was based
would have been such gross immoral-
ity as to have required the revocation
of the certificate.”

And in MefTert v. State Fd. of Med-
ical Registration (Mellert v. Packer)
(1903) 66 Kan. 710, 72 ?. 247, 1
I,,R.A.(N.S.) SII (affirmed in (1904)
195 U. S. 625, 49 L, ed. 350, 25 S. Ct.
790), in construing a statute lodging
in a State Medical Board discretion
to refuse to grant a certificate to prac-
tice medicine to any person guilty of
felony or *"gross immorality," 'the
court said: "It is contended that the
immoral conduct with which plaintiff
in error was charged was not prac-
ticed by him in the line of his profes-
sion, and therefore was not cogniza-
ble by the board. The law is not that
the board must find that such person
has been grossly immoral with his pa-
tient:!, but that he is . ossly immoral
in his general habits. We only men-
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tion this contention to condemn it.
The object sought is the protection of
the home of the sick and distressed
from the intrusion therein, in a pro-
fessional character, of vicious and un-
principled men—men wholly destitute
of ail moral sensibilities. It is not the
purpose of the lawmakers to clothe a
man with a certificate of moral char-
acter, and send him out to prey upon
the weak and unsuspecting,—upon
those who would be entirely at his

[100 ALR.

plishment of that which observation
and experience have taught us is cer-
tain to follow, before depriving such
person of the indorsement which gave
the opportunity to commit such
wrong. The law disqualifies one guil-
ty of a felony. It would hardly be
contended that the felony for which a
license may be revoked must have
been committed upon a patient, or
against the property of a patient, or
while such physician was attending a

mercy,—and quietly await the accom- patient."”

H. D. W.

W. D. NEVELS et al., PIffs. in Err.,
V.

H. H. HARRIS.
Texas Supreme Court — February i'4, 1037.
(— Tex. —, 102 S. W. (2d) 1046.)

Usury, 8401 — possibility, in case of acceleration, as cured by disclaimer.
1. Usury in respect of a loan which by its terms was to mature five
years after date, so far as it is predicated upon the possibility that an
acceleration clause might be exercised at the end of the first year, inwhich
event the amount deducted by the lender from the face of the principal
note, plus the interest note for the first year"s interest then earned (inter—
est notes representing unearned interest being automatically canceled in
that event Dby virtue of an express provision in that regard),wouldexceed
legal interest is negatived where the contract expresslystatesthatitis
the intention of the parties to conform strictly to the usury laws "now"
in force, and that "any of said contracts for interest shall be held to be
subject to reduction to the amount allowed under said usury laws."
[See annotation on this question beginning on page 1471.]
Usury, &40j — disclaimer — elTeci.

2. Lender may not exact from borrower a contract that is usurious un—
der its terms and then relieve himself of the pains and penalties visited by
law upon such an act by merely writing into the contract a disclaimer of
any intention to do that which under his contract he has plainly done.

[-See annotation on this question beginning on page 1471.]

Usury, § 1 — construing instruments rower’s suret os, and for the attor-
together. ney’s services in examining the ab-
3. Principal note, interest notes, stract, drawing the papers pertaining

to the loan, and in such other matters
as were proper under the circumstan-
ces, arc not to he considered as inter-
est under the usury laws, where such
agents have only limited or special
authority and the lender does not par-
ticipate in the fund so paid.

[See It. C. L. title "Usury,"” § 39.]
Usury. {?1 — real amount of loan.

5. For the purpose of determining
question as to usury, the real amount

and deed of trust, all executed at the
same time, are to be treated, together
with the application for the loan, as
constituting one contract as regards
tbe question of usury.
Usury, § 18 — fees to lender’s agents.
4. Payments from the proceeds of a
loan of bona fide fees to the lender’s
special agent for services in inspect-
ing the land securing the loan and
passing on tbe solvency of the b r-
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ORAL OBLIGATION

oral obligation. See Obligation.

oral turpitude. The act of baseness, vileness, or the
depravity in private and social duties which man
owes to his fellow m3n. or to society in general,
contrary to accepted and customary rule of right and
duty between man and man. State v. Adkins, 40
Ohio App.2d 473, 320 N.E.2d 308, 311, 69 0.0.2d 416.
Act or behavior that gravely violates moral sentiment
or accepted moral standards of community and is a
morally culpable quality held to be present in some
criminal offenses as distinguished from others. Lee
v. Wisconsin State Bd. of Dental Examiners, 29
Wis.2d 330, 139 N.W.2d 6!, 65. The quality of a
cnmc involving grave infringrment of the moral sen-
timent of the community as distinguished from statu-
tory mala prohiblta. Pecple v. Ferguson, 55 Misc.2d
711, 286 N.Y.S,2d 976. 981 Sec also Turpitude.

ornnd*  solutionis causa  /msricndiy  SSI(y)uw-
r.hiydwnss koza/. Lat. Fot the purpose of delaying
or postponing payment or performance.

ora rcprobatur In lege /mors reprabC-ydsr in liyjiy/.
Delay is reprobated in lasv.

oratorium /inehrsler(i)ysm/. A term designating sus-
pension of all or of certain legal remedies against
debtors, sometimes authorized by law during finan-
cial distress, A penod of permissive or obligatory
delay; specifically, a period during which an obligor
lias u legal right to del, meeting an obligation.
State cx tel, Jensen Livestock Co. v, llvslop, 111
Mont. 122, 107 i»,2d 1088, 1092. Delay or postpnnc-
nent of an action or proceeding. See Injunction;
Restraining order.

ire favorable terms clause. A provision in a labor-
nanagement contract by which the union agrees not
o make more favorable agreements with other and
ompeting employers.

ire or less. About; substantially; or approximately;
mplying that both parties assume the risk of any
irdmary discrepancy. The words are intended to
over slight or unimportant Inaccuracies in quantity,
lartcr v. Finch, 186 Ark. 954, 57 S.\V.2d 408; and are
irdinnrily to be Interpreted as taking care of unsub-
tantlal diffetences or differences of small importance
ompared to the whole number ol items transferred.

uoovcr, In addition thereto, also, furthermore, like-
vise, beyond this, besides tlus,

rganatlc-marriage. See Marriag.e.

rganglnu. or morgimgiva /morgienjana/'java/, A g't
a the morning alter the wedding; dowry; (lie lus-
and’s gilt to his wife on the day after the wedding,

rgue /rnerg/. A place where the bodies ot persons
una dead are kept for a limited time and exposed to

tew, to the end that th r relatives or friends may
lentify them.

rrnon. A member of the Church of Jesus Christ of
Aittcr-day Saints Ilie Church was organized in
830 at Seneca, New York, by Joseph Smith, and
ulay its headquarters ,ue m Salt Lake city, Utah.

rning loan. An unsecured loan to permit the bor-
over, generally a stockbroker, to carry on his busi-
ess for the day.

Mort civile /uu'ir(l) sjviyl/.

Mort d'ancestor /mort tiensaxtar/.

9@

Moron.

A term indicating a mentally defective perv,t

usually having a mental age of eight to twelve year*,

and an 1.Q. of 50 to 70.

Morphinomania, or morphinism
Imorfonizam/, The opium habit.
sire for morphia.

Morris Plan Company.
cepts money from the public for investment in ,u
vestment certificates which draw interest periodical

ly payable to the investor, and which bank lends

money principally to steadily employed salaried pen

pie who are required to secure repayment with tlir
endorsement of two other employed salaried people,
the contract calling for installment payments over a

one year period, Other secured loans are also made

Board of Com'rs of Tulsa County v. Remedial Finam e

Corporation, 186 OKkl. 6-18, 100 P.2d 240, 242.

Mors /merz/. Lat. Death.

State v. Logan, 244 Mu
351, 126 S.W .2d 256, 259.

Mors dicltur ultlinum supplicium /m 6rz di'sad-r altamam

sapli'sh(iy)am/. Death is culled the "lasi punish
rnent," the "extremity of punishment."

Morscllum, or morscllus, terrr /morsfibrn tfliriv
IMas*/. In old English law, a small parcel or bit of
land.

Mors omnia solvit /merz dmniya sOlvat/. .Death «li%
solves all things, \pplied to the case of the death "i
a party to an action.

Mortal. Destructive to life; causing or occasioning
death; exposing to or deserving death, especiulh
spiritual death; deadly; fatal, as, a mortal wound, «
ii,oital sin; of or pertaining to time of death.

Mortality, The relative Incidence of death.

Mortality tallies, A means of ascertaining the probable
number of years any man or woman of a given age
and of ordinary health will live. A mortality tibtr
expresses, on the basis of the group studied, the
probability that, of a number of persons of equal
expectations of life who are living at the beginning
any year, a certain number of deaths will occur with
In that year. National Life & Acc. Ins. Co. v. 1) s e
D.C.Tcnn., 38! F.Supp. 1034, 1037.

Such tallies are used by insurance companies m
delermine the premium to be charged for those In tlr
respective age groups.

In French law. civil dead'
as upon conviction for felony. It was nominally al>"
Ishcd in 1854, but something very similar |"
effect at least, still remains. Thus, the property
the condemned, possessed by him at tile' date "I "'
conviction, goes and belongs to his successors (be"
tiers), as in case of :m intestacy; and lus
acquired property goes to the state by right < 1
prerogative (/rar droit dr ilv*.hrrrnrr), tint the A
may, as a matter ot grace, make it over m whole o'
part to the widow and children.

An ancient and n* *
almost obsolete remedy in the English law An 1 A
size of mort d Zmcrst ir was a writ which lay ' #
person whose ancestor died seised of lands m
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contents thereof had been approved by three justices,
or the majority of the grand jury at assizes or quarter
sessions. No petition could be delivered by more
nan ten persons.

Tun. A measure oi wine or oil, containing four hogs-
heads.

Tungreve /tsrigriyv/. A town-reeve or bailiff,

Tonnage. A duly in England anciently due upon all
wines imported, over and above the prisage and but-
lerage.

Turba /tirbs/. Lat. In the civil lasv. a multitude; a
crowd or mob; a tumultuous assembly of persons.
Said to consist of ten or fifteen, at the least.

Turbary /tsrhariy/. Turbary, or common of turbary, is
the right or liberty of digging turf upon another man's
ground.

Turf and twig. A piece of turf, or a twig or a bough,
were delivered by the feoffor to the feoffee in making
livery of seisin, 2 Bl.Comm. 315,

Turn, or toum /urn*. In English law, the great court
leet of the courtly, as the old county court was the
court-baron. Of this the sheriff "ms judge, und the
court was incident to his office; wherefore it was
called the "sheriffs toum;” and it had Its name
originally from the sheriff making a turn of circu.t
nbout his shire, and holding this court in each respec-
tive hundred

Turncoat witness. A witness whose testimony was
expected to be favorable but who turns around and
becomes an adverse witness.

Turned to a right. In English law. this phrase means
that a person whose estate is divested by usurpation
cannot expel the possessor by mere entry, but must
have recourse to an action, either possessory or droi-
tural.

Turning State's evidence. See State's evidence.

Turnkey. A person, under the superintendence of a
jai.cr, who has the charge of the keys of the prison,
for 'he purpose of opening and fastening the doors.

Turn-key contract. Term wused in building trade to
designate those contracts In which builder agrees to
complete work of budding nnd installation to point of
readiness for occupancy. It oidinarily means that
builder will complete work to certain specified point,
such as building a complete house ready for occupan-
cy nsadwelling, and that builder agrees to assume all
nsk. Gantt v. Van der Hock, 251 S C. 307, 102 S.E.2d
2G7, 270.

In oil drilling industry a job wherein driller of oil
well undertakes to furnish everything and does all
work required to complete well, place it on produc-
tion, and turn it over ready to turn the key and start
XI running into tanks. Petsal Drilling Co. v. Com-
missioner of Internal Revenue, C.C.A.Tex., 127 F.2U
355, 357. A turn-key contract to drill a well involves
the testing of the formation contemplated by the
parties and completion of a producing well or its
abandonment as a dry’ hole, all done for an agreed-
upon total consideration, putting the risk of rising
costs, well trouble, weather, and the like upon the

TURPITUDE

driller, but it dues not, in the absence of a cleax
expression, require the driller to guarantee a produc-
ing well. Totah Drilling Co. v. Abraham. & N.M. 380,
328 P.2d 1083, 1091

Turntable doctrine. Also termed "attractive nuisance"
doctrine. This doctnne requires the owner of premis-
es not to attrac or lure children into unsuspected
danger or great bodily harm, by keeping thereon
attractive machinery or dangerous instrumentalities
in an exposed and unguarded condition, and where
injuries have been received by a child so enticed the
entry is not regarded as unlawful, and does not neces-
sarily preclude a recovery of damages; the attractive-
ness of the machine or structure amounting to an
implied invitation to enter. It imposes a liability on a
property owner for injuries to a child of tender years,
resulting from something on his premises that can be
operated by such a child and made dangerous by him.
and which is attractive to him and calculated to
induce him to use it, where he faiis to protect the
thing so that a child of tender years cannot be hurt by
it.

Doctrine Is that who maintains or creates upon his
premises or upon the premises of another in any
public place an instrumentality or condition which
may reasonably be expected to attract childien of
tender years and to constitute a danger to them is
under duty to take the precautions that a reasonably
prudent person would take under similar circum-
stance. to prevent injury' to such children. Schock v.
Kingting Bros, and Bamurn ft Bailey Combined
Shows, 5 Wash.2d 599. 105 P.2d 838, 813.

The dangerous and alluring qualities of a railroad
turntable gave the "attractive nuisance rule" the
name of "Turntable Doctrine." Louisville & N. R. Co.
v. Vaughn, 292 Ky. 120, 16G S.\V.2d 53, -16.

See also Attractive nuisance doctrine,

Turpis /tirjws/. Lat. In the civil law, base; mean;
vile; disgraceful; infamous; unlawful. Applied both
to things nnd persons.

Turpis causa /tirpas kew/, A base cause; a vile or
immoral consideration; a consideration which, on
account of its immorality, is not allowed by law to be
sufficient either to support a contract or found an
action; e.g., future illicit intercourse.

Turpis contractus /larpas kantr.cktas/. An immoral or
iniquitous contract.

Turpis est pars quic non nunvenlt cum suo Into /tirpas
6si parz kwiy non ksnvfynsi kirn s(y)iiwow tdwdow/.
The part which does not agree with its whole is of
mean account [entitled to small or no consideration).

Turpitude /tarpst(y)iiwd/. In its ordinary sense, inher-
ent baseness or vileness of principle or action;
shameful wickedness; depravity. In its legal sense,
everything done contrary to justice, honesty, modes-
ty, or good morals. An action showing gross depravi-
ty. Traders ft General Ins. Co. v. Russell, Tex.Civ.
App, 99 SW.2d 1079, 108-1.

Mor.il liirjiiuiilc. A term of frequent occurrence in
statutes, especially (.hose providing that a witness'
conviction of a crime involving moral turpitude may
be shown as tending to Impeach his credibility. In
general, it means neither more nor less than "turpi-



TURPITUDE

tudc," i.e., anything done contrary to justice, honesty,
modesty, or good morals. It is also commonly
defined as an act of baseness, vileness, or depravity
In the private and social duties which a man owes to
his fellow man or to society in general, contrary to
the accepted and customary rule of right and duty
between man and man.

Although a vague term, it implies something im-
moral in itself, regardless of its being punishable by
law. Thus excluding unintentional wrong, or an im-
proper act done without unlawful or improper intent.
It is also said to be restricted to the gravest offenses,
consisting of felonies, infamous crimes, and those
that are malum in se and disclose a depraved mind.
Sartos v. United States District Court for District of
Nebraska, C.C.A.Neb., 19 F.2d 722, 724.

Turpltudo /tarpst(y)uwdow/. Lat.

immorality; turpitude.

Baseness; infamy;

Tula est custodia quic sibimct credituc /t(y)uwda est
ksstewd(])ys kwiy sibaymet kredadsr/ That guardi-
anship is secure which is intrusted to itself alone.

Tutela /t(y)uwtiyla/. Lat. In the civil law, tutelage;
that species of guardianship which continued to the
age of puberty; the guardian being called *tutor,"
and the ward, “pupillus.” A power given by the civil
law over a free person to defend him when by reason
of his age he is unable to defend himself. A child
under the power of his father was not subject to
tutelage, because not a free person, caput liberum.

Tuielr nctlo /t(y)uwtiyliy xksh(iy)ow/. Lat. In the
civil law, an action ol tutelage; an action which lay
for a ward or pupil, on the termination of tutelage,
against the tutor or guardian, to compel an account.

Tutelage /t(y)uwdalaj/. Guardianship;
under a guardian. See Tutela.

stale of being

Tutela legitima /t(y)uwtiyla lajidama/, Legal tutelage;
tutelage created by act of law, as where none had
been created by testament.

In the
Tutelarn

Tutelarn reddere /tfyjuwtiybm redariy/. Lat.
Civil law, to render an account of tutelage.
gaEEe, 'o demand an account of tutelage.

Tutela testamentarla /t(y)ut»yla testarnenter(i)ya/. Tes-
tumentary tutelage or guardianship; that kind of tu-
telage which was created by will.

Tutcur. In French law, a kind of guardian.

Tuteur offlcleux, A person over fifty years of age may
be appointed a tutor ol this sort to a child over fifteen
years of age, with the consent of the patents of such
child, or, in their default, the eunseil do farmile. The
duties which such a tutor becomes subject to are
analogous to those in English law of a person who
puls himself in loco parentis to any one.

rulcur suhroge. The title of a second guardian appoint-
ed for an inlant under guardianship. [llts lunctions
are exercised in case the interests of the inlant and
Ins principal guardian conflict.

tutius erratur e\ parte mitiorc /t(y)uwsh(iv)as ehreyd.tr
eks pardiv misluyoriy/ li is safer to err on the
gentler side [or on the side of mercy)

1360

Tutius semper est curare acqulelando, quam in punlen-
do, ex parte misericordise quam ex parte justitic
Ct(y)uwsh(iy)ss sempsr est ehreriy akwaystxndow,
kwi;em in pyuwniyendow, eks p.irdiy mizjrekordiyiy
kwim eks pardiv jasiishiyiy/. It is always safer to
err in acquitting than punishing, on the side of mercy
than on the side of justice.

Tutor /t(y)uwdsr/. One who leaches, usually a private
instructor. State ex rel. Veeder v. State Board of
Education. 97 Mont. 121, 33 P.2d 516, 522.

In the civil law, this term corresponds nearly to
"guardian" (i.e., a person appointed to have the care
of the person of a minor and the administration of his
estate), except that the guardian of a minor who has
passed a certain age is called "curator,” and has
powers and duties differing somewhat from those of
a tutor.

Tutor alienus /t(y)uwdar eyliyiynas/. in English law,
the name given to a stranger who enters upon the
lands of an infant within the age of fourteen, and
takes the profits. He muy be called to an account by
the infant and be charged as guardian in socage.

Tutor proprius /tyuwdar prowpriyas/. The name given
in old English Jaw to on: who is rightly a guardian in
socage, in conlradistinc don to a tutor alienus.

Tutorship. Die office an 1 power of a tutor. The power
which an individual, s iijuris, has to take care of the
person of one who is unable to take care of himself.
There are four sorts of tutorships: Tutorship by na-
ture; tutorship by will; tutorship by the effect of the
law; tutorship by the appointment of the judge. Civ.
Code l-a. art. 247.

Tutorship by nature. Upon the death of either parent,
the tutorship of minor children belongs of right to the
other. Upon divorce or Judicial separation from bed
and board of parents, the tutorship of each minor
child belongs of right to the parent under whose care
he or she has been placed or to whose care he or she
has been entrusted. All those cases are called tutor-
ship by nature. Civ.Code La, art. 250.

Tutorship by will. The right of appointing a tutor,
whether a relation or a stranger, belongs exclusively
to the father or mother dying last. This is called
"tutorship by will,” because generally it is given by
testament; but i' may likewise be given by any decla-
ration by the surviving father or mother, or the par-
ent who is the curator of the other spouse, executed
before a notary and two witnesses. Civ.Code La, art.
257.

!
Tutrix /I(y)uwtrl)ts/. A lemalc tutor,
T.V.A. Tennessee Valley Authority.

Twn night gust /tuwnayt gest/. In Saxon law. a guest
on the second night. By the laws of T.dward the
Conlessm it was provided that a man who lodged at
an inn. or at the house ol another, should be con-
sidered, on the first night of his lwing there, a stran-
third night, a member of the family. This had refer-
ence to the responsibility of the host or entertainer
lor ollenses committed by the guest

1361
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Appellate Rules 216

Rule 216. Expedited APpeals._ .

(a) Scope. This rule applies to the following classes of
appeals, and supersedes the other aﬁpellate rules to the extent
that they may be inconsistent with this rule:

1) Extradition appeals;
2) Juvenile waiver appeals;
3) Peremptory challenge appeals.

(b) Definitions. _

(1) An appeal from an order of the superior court
%r.antlng or denyln% an app’.cation for a writ of habeas corpus

ied under AS 12.70.090 by a person arrested on a governor's
warrant under the Uniform Criminal Extradition Act, is an
“extradition appeal." An appeal from any other final judgment
of the superior court relating to the extradition of a person
charged in this state or elsewhere with a crime is also an
“extradition appeal,” except that any appeal from a 1Llal judg-
ment Iconvu:tmg a person of a crime is not an “extradition
appeal.” . .

(2) A “juvenile waiver appeal” isan appeal from ari order
under AS 47.10.060(a) finding that a minor is not amenable
to treatment under AS 47.10. _

~(3) A “peremptory challenge appeal" is an appeal by a
criminal defendant from an order denrlng the defendant's
motion for change of judge under Criminal Rule 25(d). .

(c) Jurisdictional Limitation. This rule does not permit
an am)eal to be taken in any ci tumstancesinwhichan appeal
would not be permitted by Rule 202, .

(d) Notice of Appeal. The notice of appeal in an apﬁeal
under this rule shall be filed with the clerk of the court which
entered the order or judgment being appealed, within ten days
after entry of theorderor_gud ment. .

The notice shall identify the appeal as an appeal under this

rule, but the court of appeals will apply this rule to cases within
its scope whether they are so iderlified or not.
_(e) Forwa.rdln% Notice of Appeal. Immedl_atelY upon the
f|I|n% of a notice of appe;> in an appeal under this rule, the clerk
of the trial courts shall notify the parties and the clerk of the
appellate courts in the manner provided in Rule 204([9. .

(D Record on Appeal. The appellant shall not designate a
record on appeal. The entire superior court file shall serve as

Alaska R of C Supp. No. 37 11-82 AR 65



216 Appellate Rules

the record on appeal, together with a cassette tape recording of
any hearing held in superior court if deemed necessary by the
court of appeals. Promptl* upon the filing of the appellee’s
memorandum, the clerk of the trial courts shall transmit the
original and copies of the record on appeal to the clerk of the
appellate courts in the sam~ manner as for other appeals.
Memoranda on Appeal. . _

(1) Within 10 days after filing a notice of aﬁpeal in an
appeal under this rule, the appellant shall file with the court of
appeals the original of a typewritten memorandum in support
of the appeal together with proof of service on all other parties.

(2) Within 10 days after service of the appellant's memor-
andum, the appellee may file with the court of appeals the
orlglnlal of a typewritten memorandum in opposition to the
appeal. :

(3) No reply memorandum may be filed unless ordered
by the court. _ _

(4) The memoranda need not comply with the require-
ments of Rule 212 unless ordered by the court of appeals.

(5) The clerk of the appellate courts shall forthwith
duplicate copies of the memoranda for use of the court.

(h) DlsPosmon_ of Appeals. Appeals under this rule will be
disposed of expeditiously by the court of appeals on the record
and memoranda. Oral argument ma%/ be ?rantcd in the court’s
discretion. (Supreme Court Order 439 effective Nobember 15.



THE SUPREME COURT OF THE STATE OF ALASKA
ORDER HO. 439

Revising the Rules of Appellate
Procedure tt reflect the organi
tion of the Court of Appeals

IT 1S ORDERED!

1. The Rules of Appellate Procedure of the State
of Alaska, and 1 amendments thereto, are rescinded.

2. S'" erne Court Order No. 14, and all amendments
and revisions to that order are rescinded.

3. The attached rules, numbered LO! through 611,
are adopted as the Rules of Appellate Procedure.

4. The Rules of Appellate Procedure adopted by thi
order apply to cases and proceedings filed in the Supreme
Court or the Court of Appeals on or after the effective date
of this order. They also apply on and after that elate to
cases and proceedings filed before that date, except to the
extent thnt their application would not be feasible, or
would work injustice. In which case the rules rescinded by

this order apply, notwithatamling their rescission.

DATED: October 21, 19HO
EFFECTIVE DATE: November IS, 19HO
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Sup Ct Judges
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COMMITTEE REPORT
SENATE

FURTHER:

Date:

Mr. President:

The Committee on has had

under consideration and (a majority of the committee) (the committee)
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THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH HIT.JSLATIJRE

FISCAL NOTE

I . REQUEST
Bill/Resolution No, HOUSE JOINT RESOLUTION NO. 2
Title Proposing an anendnent to the Constitution of the State of Alaska
RHIViHHKRXiHtoy limiting the length of regular sessions Date 1/20/83

of the legislature. Requested by: Representative Charlie Bussell
I1. FISCAL DETAIL

Agency Affected Legislative Affairs Agency
Program Category Affected General Government
BRU, Program, Or Subprogram(s) Affected Session
(Note: If more than one budget component is affected, separate line-item
amounts-and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 83 | FY 84 w 85 FY 8@ FY 87 FYy 88
<

100 PERSONAL SERVICES -0 -
200 TRAVEL -0 -
300 CONTRACTUAL -n-
400 COMMODITIES -n-
500 EQUIPMENT -0-
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 0.

FUNDING (Thousands or Dollars)
GENERAL FUND -0-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS None
FULL TIME .
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

There 1is no additional cost for the Division of Elections to place an
issue before the voters as that 1is the Division®s function.

IV. DATE 01-21-83 PREPARED BY WafTy Haryt-i irector, Admin.
"AGENCY___ Legis fat/ive At fairs Agency

Original: Legislative Finance PHONE 465-3K5¢(

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/82)
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To: Senator Bill Rav, Chairman
Senate Judiciarv Committee

From: Senator BettyeFahrenkamp

Date: May 17, 1983

Subject: HIR 5

Enclosed you will find backup materials
which was recently read across and referred to vour

I strongly support this legislation,
consideration of the measure.
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ALASKA STATE LEGISLATURE

HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Stale Capiio!
Juneau, Alaska 97?El)

(90-) *65-5991 FEB 2 5 1933

Februa ry 25, 1983

MEMORANDUM
TO: Representative Mike Syzmanski
FROM: Susan Brody, Director

RE: Regulation Review by the Legislature
Research Request No. 83-87

Mark Higgins of your staff asked us to provide information relating to
legislative review and annulment of administrative regulations. The
following materials are attached to this memorandum:

e The 1980 Alaska Supreme Court decision in State of Alaska .
A_L.1.V.E Voluntary” which declared unconstitutional the Ilegisla—

ture"s annulment of vregulations by concurrent resolution (see
Attachment A).

e A memorandum from Billy Berrier, Director of the Legal Services
Division, discussing the Supreme Court decision (see Attachment B).

e The November 1980 Voters®™ Pamphlet description of Ballot Propo—
sition No. 1. The measure, 1if it had been adopted, would have
emended the State Constitution to permit the legislature to annul

regulations by resolution (see Attachment C). The tallot measure
failed, with 58,808 voting for the measure and 82,010 voting
against.

Mr. Higgins asked 1if we could provide any committee testimony on CS
HIJR 82 which put the measure on the ballot. We have obtained the
tapes of both the Senate and Mouse Judiciary Committee sessions on the
resolution; however, we have not had an opportunity as yet to listen
to them. The tapes have not been transcribed and there is no additional
information on the committee hearings at the Legislative Library.
Please let us know if you would like copies of the tapes or if you
wish us to summarize the hearings. (It would probably be several
weeks before we could complete the summary.)

1 State of Alaska v. A.L.I1.V.E. Voluntary [606 P.2d. 765].



Representative Szymanski
February 25, 1983
Page 2

We were also asked to 1identify the number of times regulations had
been changed or annulled by the Jlegislature prior to the A.L.I.V.E.

decision. To date, we only have had time to compile data on resolu-
ti ons affecting regulations for the period 1975-80. For that period,
there were ten resolutions introduced to annul regulations, two of
which were passed by the legislature. In that same period, four reso—
lutions requested a change in regulations, none of which passed. Four
additional resolutions were introduced to approve regulations, two
of which passed. Similar data for the period from 1959 to 1975 will

take additional time to compile.

For your information, we have also attached a 1979 publication of the
National Conference of State Legislatures (NCSL) entitled Restoring
the Balance: Legislative Review of Administrative Regulations, (see
Attachment D)* This report provides aescriptions of procedures used
in other states to review agency regulations and contains recommenda—
tions to assist legislators in developing effective review procedures.

We will provide the additional information you requested by March 15.
If this completion date will present a problem for you, please let me
know.

SB/sj
Attachments
A  State v. A_L.I.V.E. Voluntary
B Memo from Legal Services on A.L.I1.V.E. decision
C Ballot Proposition No. 1 Legislative Annulment of Regulations

D Restoring the Balance Legislative Review of Administrative
Regulations
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State v. A.L.I1.V.E. Voluntary



STATE n. A.U.Y.E. VOLUNTARY

Cjitjla ajzen;-

STATE of Alaska and Department of
Revenue. Appellants.

V.

A.UVX. VOLUNTARY, Appellee.
No. 3670.

Supreme Court of Alaska.

Feb. 29, 1980.

~Unincorporated association, which was
Bolmcal action committee for unions,
rought suit based on allegation that De-
Fartment of F-evenue's denial of permit al-
owing association to operate lotteries was
wrongful for certain reasons including fact
that such denial was based on contmuin?
enforcement of a rePuIation despite its nul-
lification by legislature. ~ The Superior
Court, Third Judicial District, Peter J, Ka-
lamarides, J.. granted association partial
summaryF{udgment, and State and Depart-
ment of Revenue appealed. The Supreme
Court, Matthews, J., held that statute Dro-
viding that legislature, 1v concurrent reso-
lution aoopteo oy vote o] ootn nVEses, could
annul a regulation cl an arencv or ooo1?!-
meni violated state constitutional Provisions
defining the mechanics of legislation.
remanded with di-

p.ersed and

0 'ions.

~ Boochever, C. J., dissented and filed
opinion in which Connor, J., joined.

1. Statutes  107(1)

Constitutional requirements that every
bill be confined to one subject and that
there be a descriptive title are intended to

Frevent inclusion of incon%ruous and unre-

ated matters in same bill and to guard
against inadvertence, stealth and fraud in
legislation. Const, art. 2, § 13.

2. Statutes 15, 19

Purpose of stale constitutional provi-

sion requiring three readings of a bill on

Alaska 769

FSLC

ihrtrfe frLsrcie CHyi. requiring inal vole cf
eaer, legislator or. fir.al passage of a bill be
recorded an: requiring that no hill pass
wishcut ar. affirmative vote of the majority
0 tne memoersmp of eacn house is to en-
sure deliberation prior to passage, to ensure
that requisite majority of each house af-
firmatively votes to enact a bill into law
and to provide a public record of the vote
cast by each legislator. Const- art. 2. § 14,

3. Statutes e=26

~ Purpose oi state constitutional provi-
sions to effect that no bill shall become law
unless governor has opfortunlty to veto it is
to preserve mtegrlty of execute branch of
government, and thus maintain equilibrium
of governmental powers, and to act as a
check on hasty and ill-considered legislation.
Const, art. 2,°8§§ 15, 17.

4. Statutes "=e255

Purfose of state constitutional provi-
sior that laws are not to become effective,
unless a two-thirds vote of membership of
each house provides otherwise, until 90 days
after they are enacted is to p-)vide fair
opportunity to those people affected by the
legislation to learn of it. Const, art. 2, § IE.

5. Statutes cr-22

Statute providing that legislature, by
concurrent resolution adopted by vote of
both houses, could annul a regulatlon of an
agency or department violated state consti-
tutional provisions defining the mechanics
of legislation. Const, art. 2, 88 1 et seq., 5,
13-15; art. 3, § 23; art. 10, § 12, AS
44,02.320(a).

0. Statutes c—22

When legislature wishes to act in an
advisory capacity it may act by resolution,
but if it wishes to take action having a
binding effect on those outside the legisla-
ture, 1t may do so only by following the
enactment procedure set forth in Stato Con-
stitution.  Const, art. 2, § 1 et seq.

1. Statutes c=22

Legislature has no implied general
power to veto agency re%ulatlons by infor-
mal legislative actions. Const, art. 3, § 23;
art. 10, 5 12.
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s. Administrative and Procedure
e=3S5

Power granted by state constitutional
provisions ho effect that, unless they are
disapproved by legislature within 60 cays,
changes in the law by executive order shall
become effective at a cate thereafter to be
designated by governor and that recommen-
dations made by a state local boundary
commission bhecome effective 45 days after
presentation to the legislature uniess vetoed
is not rule-making power, but, rather, pow-
er to change statutes, and, thus, expression
of such power in Constitu-'on does not
carry any implication that general adminis-
trative rule making is meant to be forbid-
den. Const, art. 3, § 23; art. 10, § 12.

9. Constitutional Law ¢=>60

Though legislature can delegate power
to make laws conditionally, the condition
must be lawful and may not contain a grant
of power to any branch of government to
function in a manner prohibited by Consti-
tution; fact that legislature can delegate
legislative powers to others, who are not
bound by constitutional provisions defining
the mechanics of legislation, does not mean
that legislature can delegate the same pow-
er to itself and, in the process, escape from
such constitutional constraints under which
it must operate. Const art. 2, § 1 ct seq.

10. Consti-jtional Law c=-5g

Though power to void agency regula-
tions can be exercised by either legislature
or agency, if legislature ¢" arches such j>ow-
er it mus'. do so while acting as a legisla-
ture; it may not grant itself the power to
act as an agency. Const, art. 2, 8§ 1ct seq.,
5, art 3, § 26.

Law

Joseph K. Donohue, Asst Any. Gen., Av-
rum M. Gross, Atty. Gen.. Juneau, for ap-
pellant

1. Tor -xcellent hisiori*-s of the legislative veto,
see Ginr.anc, The Cot. ol of Federal Adrrjnls-
Iranon by Congressic J Resolutions and Com —
mitted, 6GHarv.L.Rev. 569 (1953); Newman &
Keeion, Congress and the Faithful Execution of
Laws— Should Legislators Supervise Adminis—
trators*? 41 Cal.L.Rev. 565 (1953); and Wat-
son, Congress Steps Out: A Look at Congres-

6(6 PACIFIC ."EPORTEP- 2d SERIES

Jot P. Josepnson, Josephson £ Trickey,
Inc., Anchorage, for appellee.

Stephen hi. Eliis, Deianey, Wiles, Moore,
Haves £ Reitman, Inc., Anchorage, for ami-
ci curiae Alaska Legislative Council and
Administrative Regulation Review Commit-
tee.

Before BOOCKEVER, C. J. and RABI*
NOWITZ, CONNOR, BURKE and MAT-
THEWS, JJ.

OPINION

MATTHEWS. Justice.

AS 44.62.320(a) provides:

The legislature, by a concurrent resolu-
tion adopted by a vote of both houses,
may annul a regulation of an agency or
department

This statute encompasses a variant of what
has come to be- called the legislative veto.l
The question in this case is whether this
device violates article 11 of the Alaska Con-
stitution. We hold that it does.

Chapter 15 of Title 5 of the Alaska Stat-
utes authorizes games of chance and skill to
be operated by permit holders. Only cer-
tain kinds of games, ("bingo, raffles and
lotu .'ies, ice classics, dog mushers' contests,
fish derbies and contests of skill") are al-
lowed,Lonly nonprofit organizations may be
issued a permit,3 and all revenues must be
devoted to "the awarding of prizes to con-
testants or participants and to educational,
civic, public, charitable, patriotic or reli-
gious uses"* The Commissioner of Reve-
nue has l*een delegated the authority to
adopt rules and regulations "necessary to

sionaJ Control of the Evecui/Ve, 63 Cnl L Rev.
963 (1975).

2. AS 05.15.100.
3. AS 05.15.120, 210(I5).

4. AS 05.15 150.



STATE v. ALLILV.E. VOLUNTARY

Ciie ai,
carry ou: this chapter or protect the best
interest of the public."!

From 1960 until 1976 one of the Commis-
sioner's regulations prohibited lottery oper-
ators from giving prizes exceeding $15,000
in personal property or $30,000 in real prop-
erty annually.* In November of 1976 the
regulation was amended by increasing the
annual personal property limit to $30,000
2nd the annua! real prop*erty limit to $50,-
O and by stating that personal property
induced cash and negotiable instruments.’

A.L.ILV.E. Voluntary is an unincorporat-
ed association which acts as the political
action committee for the Teamster's Union
Local No. 959, and affiliated unions. For
three years it has operated fund raising
lotteries under a permit issued by the De-
partment of Revenue. It applied for a per-
mit for 1977 and reported that during 1976
it had distributed $30,000 in cash prizes.
The Department denied A.L.I.V.E. a permit
for 1977 on the ground that its prize distri-
bution in 1976 had exceeded the allowable
limit.

A.L.LV.E. then brought suit against the
Department alleging that the denial of the

5 AS 05.15 060(ll).

fc. The regulation was designated 15 AAC 05.-
410(4). It provided,
In holding, operating, arid conducting raffles
or lotvnes, no permittee shall raffle pnzes of
perse -al property in excess or the sum or
value of S15.000.00 in any one calendar year
and re. 1 property in excess of the sum or
value of S30.000 00 in any one calendar year.

7. As amended the regulation reads:
(;} In h.lding, operating and conducting raf-
f>»5 or i- ienes, a permittet may not raffle
prizes of personal property. Including cash cr
a negotiable instrument, if ¢ aggregate total
of wh.cl: is in excess of the sum or value of
£30,000 in any jne calendar year and real
property in exc :ss of the sum or value of
£50,000 in any one calendar year.

6. Lepslau've Resolve No. 79. in full, states:
Annulling a regulation of the Department of
Revenue pertaining to the value of pnzes
awarded in raYles and lottenes.

EE U RESOLVED BY THE LEGISLATURE
OF THE STATE Or ALASKA:

WHEREAS uncer AS 44.63—20 the legisla-
ture by concurrent resoiuucn adopted by a
vote c; both houses may annul a regulation
of ar. agency or department: and

Alaska 771
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permit, was wrongful, claiming that under
the first version of the regulation which
was in effect for most of 1976 cash prizes
ware not included within the persona! prop-
ert) .imitation of $15,000. While the case
was pending before the superior court, the
legislature, acting under AS 44.62.320(a),
annulled, by concurrent resolution, 15 AAC
05.410(4).*

As a result of the legislative annulment
A.L.I.V.E. added another count to its com-
plaint under which it claimed that the deni-
al of its permit was wrongful because it
was based on continuing enforcement of the
regulation despite its nullification by the
legislature. In response, the state claimed
that the legislature could not constitutional-
ly annul an administrative regulation by
concurrent resolution and therefore the reg-
ulation had not been annulled. Both par-
ties moved for summary judgment on this
issue. The court granted partial summary
judgment in favor ol A.L.LV.E., holding
that the legislative annulment power was
constitutional and that the regulation in
question was void Uub initio

WHEREAS 15 AAC 05.410(4), adopted by
Lie Department of Revenue, restricts the val-
ue of prizes which may be awarded in a
single year by a qualified organization in a
raffle or lottery to £30.000 in personal prop-
erty and £50.000 in real property; and

WHEREAS the prevention of high-stakes
gambling scught by this regulation could be
achieved more effectively through ‘'ess re-
strictive means; specifically, the value of
prizes awarded in individual raffles or lotter-
ies could be limited or the prize limit could be
related to U.e amount required to participate
in the raffle or lottery, and

WHEREAS this regulation would frustrate
the intent of AS 05.15.150, which specifies
permissible uses for net proceeds of raffles
ann lottenes, by preventing qualified organi-
zations from garnering net proceeds in suffi-
cient amounts for uses specifically mentioned
in AS 05.15.150, such rs erecung or main-
taining public buildings or works, or lessen-
ing ths burden on government;

BE IT RESOLVED by the Alaska State Leg-
islature that admiiiistrative regulation 15
/AC 05.410(4) is annulled.

9. Thai is. siree i960. Legislauve Resolve No.
79 purported to annul not merely the 1975
aner.cmir.ts to the regulation, tut me regula-
tion ;n its entirety. See note 6. supra.
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K]

The Alaska Constitution defines with
specificity the mechanics of legislation.l8
Each provision has a purpose "designed to
engender £ responsible legislative process
worthy of the public trust™ Pluriey v,
Hale 594 P.2d 497, 500 (Alaska 1979). ™

[1] -Article Il, section 13 requires that
every hill be confined to one subject and
that there be a descriptive title. These
requirements are designed “to prevent the
inclusion of incongruous and unrelated mat —
ters in the same bhill in order to get support
for it which the several subjects might not
separately command, and to guard against
inadvertence, stealth and fraud in legisla—
tion."
mitee, 414 P.2d 545, 557 (Alaska 1956).
The same section also requires a specific
form of enactment clause to avoid confu—
sion as to when the legislature is speaking
with the force and effect of law, as distin—
guished from the mere expression of its
thews and desires.l!

[2] Article 11, section 34 requires three
readings of a hill, on three separate days in
order "to ensure that the legislature knows

what it is passing," North Slgoe Borough v.
Schiio Retrolaum Gap., 585 P.2d 534, 543 n.
11 (Alaska 1978). and to ensure an opportu—
nity for the expression of public opinion and
due deliberation.l3 Section 14 also requires
that the vote of each legislator on final
passage of a bhill be recorded and that no
bill may pass without an affirmative vote
of a majority of the membership of each

10. Art. Il. @13 provides-

Form of Bills. Every bill shall be confined
to one subject unless it is an appropriation
bill or one codihnng. resising, or rearranging
existing laws. Bills (or appropriations shall
be confined to appropriations. The subject
of each bill shall be expressed in the title
The enacting clause shall be: "Be it enacted
by the Legislature of the State of .Alaska."
Art. 11, § 14 provides:

Passage of Bills. The legislature shall es-
tablish the procedure fcr enactment of bills
into law. No bill may become law unless it
has passed three readings in each house on
three separate days, except that any bill may
be advanced from second to thud reading on
the .same day by concurrence of three-fourths
of the house considering it. No bill may

Sber v. Alada Stale BFond Com—

60S PAC’FIC REPORTER. 2d SERIE?

house. These provisions are mean*, "to en—
sure deliberation prior to passage, to ensu-e

that the requisite majority of each house

affirmatively votes to enact a bill into law,

and to provide a public record of the vote

cast by each legislator.”” Plunley v. Hale,
594 P2d 497, 500 (Alaska 1979).

[3-4] In addition to these formal safe—
guards there is the condition that no hill
shall become law unless the governor has
the opportunity to veto iLl5 This power is
granted " To preserve the integrity of .
[the executive] branch of government
and thus maintain an equilibrium of gov—
ernmental powers [and] to act as
a check upon corrupt or hasty and ill-con—
sidered legislation. Tharas v. Rosen, 559
P.2d 793, 795 n. 5 (Alaska 1977) (citation
omitted). Finally, there is the clause that
laws do not become effective, unless a two-
thirds vote of the membership of each house
provides otherwise, until ninety days after
they are enacted. Art. Il, 8 IE. This is
designed to provide a fair opportunity to
those people affected by legislation to leam
of the laws they must live by. 4

[5-5] The question presented by this
case is whether the legislature can exercise
its legislative power without following
these enactment provisions. In our View
the answer must be in the negative, for
otherwise they would serve no purpose. In
Plunley v. Halle, 594 P.2d 497, 502 (Alaska
1979) we held that the requirements of Art.
Il 814 are mandatory, not permissive.l8

become law without an affirmative vote of a
majority of the membership of each house.
The yeas and nays on final passage shall be
entered in the journal.

11, See 3 Proceedings of the Alaska Constitu-
tional Convention 174C—46 (January 11, 1956).

12. See 3 Proceedings of the Alaska Constitu-
tional Convention 1751-54 (January 1. 1956).

13. Art. Il. 88 15. 16 and 17.

14. See 4 Proceedings of the Alaska Constitu-
tional Convention 31)0 (January 25. 1956).

15. We also referred to the Art. 1. 8? 14 and 15
safeguards in A<onh Slope Borough v. Sohio
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The minutes of the proceedings of our con-
stitutional convention indicate that the del-
egates were fully aware that only by fol-
lowing the enactment procedures could the
legislature make law. Thus, Delegate
Sundborg stated:
Now, a majority vote in each house of the
legislature is not equivalent to passing a
law, because it does not require the signa-
ture of the governor, and it does not
require conformance with the provisions
of this constitution and the provisions of
such laws as will be passed under it with
resject to the procedure in enacting a
law. So, when we say in the second
sentence, “ The state may by law," we are
saying that that law must be passed by
the legislature in the manner that is re-
quired by the constitution and the stat-
utes, and either signed by the governor or
passed over his veto or become law with-
out his signature in the manner provided
in the constitution, which we felt was the
real intention of the body rather than
merely requiring that the legislature by a
majority in each house and without ad-
hering to any of those other restrictions
and without any reference to the gover-
nor could contract debt on hehalf of the
state.

5 Proceedings of the Alaska Constitutional
Convention at 3405 (January 2§, 1956). Of
course, when the legislature wishes to act in
an advisor, opacity it may act by resolu-
tion. F.i"ever, when it means to take ac-
tion having a hinding effect on those out-
side the legislature it may do so only hy
following the enactment procedures. Other
state courts hr.'e so held with virtual una-
nimity.1

Pel. Corp., 555 P.2d 534, 543 n. 1l (Alaska
1978), stating: "Our constitution imposes cer-
tain requirements of formality on legislative
acuon. . . The legislature enacts laws
by the passage of bills meeting the foregoing
formaliues. It may not enact a law or change
cne by committee report.”

IC. Wurous v Coiden Chamber of Commerce.
\2\ Colo. 521. 21S P2d 495 (1950) is pernaps
s . exception. At issue there was a statute
jJow.rg certain tax proceeds to be pledges as
security for oonds to p3y for construction of
state turnpikes ur.ctr the condition "that any

Thus in People ex rel. Burr/tt v. Commis-

sioners of State Contracts, m 322, 1
N.E. ISO (1SS7) a joint resolution directed
state officials to make a contract for the

publication and A bution of certain mu-

nicipal laws and pi-.ided an appropriation
for that purpose. The Illinois Supreme
Court held that the joint resolution was
invalid because the enactment procedures
prescribed by the lllinois Constitution had
not been followed. Speaking of them, the
court stated;
That these various provisions, giving the
form and mode by which, through the
concurrent action of the legislative and
executive departments, valid and binding
laws are enacted, are, in the highest
sense, mandatory, cannot be doubted.

11 N.E. at 185. The court went on to note
that

nothing becomes law simply and solely
because men who possess the legislative
power will that it shall be, unless they
express their determination to that effect
in the mode pointed out by the instru-
ment which inveits them with the power,
and under all tie forms which that in-
strument has rendered essential [Cita-
tion omitted).

ld

In Mulhn v. Stale, 114 Cal. 578, 46 P. 670
(1296) the California legislature had passed
a resolution requiring compensation of a
private individual. In rejecting the argu-
ment that the resolution had the effect of
law, the court stated:

A mere resolution . . . IS not a
competent method of expressing the leg-
islative will, where that expression is to

such pledge shall first be approved by joint
resolution of Lhe Senate and House of Repre-
sentatives." 1d 218 P.2d at 502. The court
upheid the statute, finding that such a resolu-
tion was not legislative in character, but "rel-
at(ed) solely to the transaction of the business
of Lhe two houses." 1d. 21S K2d at 510. One
proponent of the legislative veto has remarked
that Lhe reasoning of Lhis case is "so unsatis-
factory as to Destroy its vaiue as a preceornt. '
Schwartz. Legislative Ccmrcl of Admimstra-
live P.-lts St Regulations, 30 N.Y.U.L.Rev.
1031. 1043 n. 56 (19£5i.
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have the iorce of lav-, and bind others
than Ihe members of Ihe house or houses
adopting iu
45 P, at 672.
liSotza v. La Guzrdiz, 270 K.Y. 450, 1
N.£-2d 961 (1S36) involved statutory provi-
sions reducing public employees’ salaries
during an economic emergency "until the
legislature shall find their further operation
unnecessary.” The legislature first at-
tempted to repeal this law by passing a bill,
but it was vetoed by the Governor. The
same result was then sought by the passage
of a joint resolution. In an alternative
holding the court held that the legislature
could not constitutionally terminate the op-
eration of the statute by resolution:17
A concurrent resolution of the Legisla-
ture is not effective to modify or repeal a
statutory enactment To repeal
or modify a statute requires a legislative
act of equal dignity and import Nothing
less than another statute will suffice. A
concurrent resolution of the two Houses
is not a statute A concurrent
resolution, unlike a statute, is binding
only on the members and officers of the
legislative body. It resembles a statute
n:ilher in its mode of passage nor in its
consequences. The form of a bill is lack-
ing, and readings are not required, It
does not have to lie on the desks of mem-
bers of the Legislature for hree legisla-
tive days But more important,

17. The other alternative holding was that the
si2tute had not authorized termination by reso-
lution.

IS. To the same effect are: Becker V. Detroit
Saw Bank. 269 Mich. -432. 257 NAV. £53 (1934);
Cleveland Terminal V.R. Co. v, Stair- ex rel
Attorney General, S5 Ohio St. 251, 97 N.E 967.
973 (1912) ("[A] joint resolution is not an act of
legislation and it cannot be effective

for any purpose for which an exercise of legis-

lative power is necessary .); Scudder w
smith. 33) Pa. 105. 200 A. 60). 604 (193S)
("The subject matter of this joint resolution is
legislative in its nature. It is not a mere formal
expression of legislative opinion [and is there-
fore invalid]"); State ex rel. Todd V. Yelle, 7
Wash 2d 4-43, 1)0 P.2d 162, 165 (1941) ("It is

clear that a house resolution is not a
law. A law must be enacted either by popular
initiative or by the legislature, and, when by
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its adoption is complete without the con-
current action of the Governor, or, lack-
ing this, passage by a two-thirds vote of
each House of the Legislature over bis
veto. Thus a joint resolution may be
adopted by a mere majority of the Legis-
lature without action by the Governor or
notice tr the public, whereas the enacts .
ment of a statute requires action by three
distinct bodies and at least three days'
notice to the public. As has been well
said: "In the exercise of this vast power
[of the Legislature] according to the fun-
damental idea and constitution of parlia-
ment the concurrence of the three dis-
tinct bodies of which it is composed, each
acting by itself and independent of the
others, is necessary. No two of them
acting together, much less alone, can
make a law." [Citations omitted].I*

INE.2d at 962.

[7,8] The express provision in the Alas-
ka Constitution of two specific legislative
veto mechanisms supports our view that no
implied general power to veto agency regu-
lations-by informal legislative action exists.
On the subject of the organization of the
executive department the governor may
propose changes in the law by executive
order. Unless they are disapproved by the
legislature within sixty days by "resolution
concurred in by a majority of the members
in joint session such changes
shall "become effective at a date thereafter

Rowley w City of Medford. 132 Or. 405. 2£5 P.
1111, 1) 14 (1930) ("The power of lhe Legisla-
ture lo effectively legislate by resolution is con-
fined within very narrow limits. It may pro-
vide for expenses incident to its sessions, such
as employing clerks and stenographers and
procuring supplies, and other matters incident
to the carrying on of its own business, but it
cannot go outside and legislate generally on
matters involving property or other rights. As
to such matters, its resolutions have only the
effect of an expression of opinion and no
more."); Hawks v. Bland, 156 OKkl. 48, 9 P.2d
720, 72) (1932) ("[a] resolution is the mere
expression of an opinion and not an enactment
of law.”); Newport Sews Fire Fighters Ass™n,
Local 7SH v, City of Sewport Sews, 307
F.Supp. 1)13, 11)5 (E.DA'a.1969) ("|)hc reso-
lution expresses onh the opinion of that legis-
lative body."),
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to be designated by the governor.” 15 On

the subject of municipal boundary changes,

the state loca! boundary commission may

make recommendations. They become ef—
fective forty-five days after presentation to

the legislature unless vetoed by a "resolu—
tion concurred in by a majority of the mem —
bers of each house."10

There are several noteworthy aspects of
these expressed powers. First, they are
accompanied by sp-ecific time deadlines.
Second, the deadlines are different, sixty
days in one case and forty-five days in the
other. One may question, if there is an
implied legislative veto p>ower in the consti—
tution, whether it isaccompanied by a time
limit, and if so, what the limit is. Third,
the expressed legislative vetoes annul pro—
posed executive action, they do not change
e"xisting law. They therefore do not have
the same potential for the disruption of
public expectations and ongoing executive
programs that the blanket veto in question
has. Fourth, the legislative vole required
for the exercise of each of the expressed
vetoes K. different. Re-organization orders
may be blocked by a resolution of disap*-
proval concurred in by a majority of the
members of thelegislature in joint ses—
sion( while boundary change vetoes re—
quire disapproval by a resolution cc--irred
in by a majority of the member; of each

19. An.lll; § 23.

20. Art- X § 12. We do not agree with the
disseru't characterization of the power granted
in these two provisions as rule-making power..
which we see as the power to interpret ar .'
implement statutes. Rather, the power con-
tained in these provisions is the power to
change statutes; therefore, the expression of
these extraordinary powers in the consutuiion
car.not be regarded as carrying an implication
that general administrative rule making was
mean: to be forbidden.

21. Art 111, 5 23,

22. Art. X, § 12.

23. Art. I, § L

24. Tne dissent suggests that our comment in

30erJ Vv, Sabre Jet Roam, Inc.. 349 P—d 565
(Alaska 1960). supports an afSrmcuve answer
to this cuestion. We stated that "(the legisla-
ture; has the power by resolution 13 annul any
agency or department rale or regulation.”

Alaska 775
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house."™ Since the Senate has twenty mem —
bers and the House has forty,3 these differ—
ences car. be quite important. The votes of

thirty legislators are required to forestall a

veto taken ir. joint session, while ten sena—
tors can prevent a veto if the vole is to be

by a majority of the members of each

house. Here, as with the differing time

deadlines mentioned above, one may inquire

as to which voting method the constitution

would impose as part O: ar. implied general

legislative veto power. The answer, of

course, Is that the constitution contains no

clue. In our view, the specificity with

which the constitution deals with the legis—
lative veto powers it dc-es grant leads logi—
cally to the conclusion that no other veto

power is implied.

We are aware of only three cases which
have decided the question whether a legisla—
tive veto is constitutional. 3 They are Ar-
ks v Uhrted States, 556 T26 102$, 214
CI.CL. 1S6 (1977), cartdanied, 434 U.S. 1009,
9S S.Ct. 71S, 54 L.Ed~d 751 (197S); Qpinian
of ke Justices, 96 N.H. 517, S3 A.2d 73S
(1950); and Perth v. South Gxrolia State

Housing Auttority, (Ct.C.P., 11th Jud.Dist.,
Aug. 2S, 1975), rev'd an otter grauds, 267
S.C. 1,225 S.E.2d £47, 84S (1976).=i

However, the constitutionality of annulment
was not argued in that case, and our statement
obviously was not a judgment on this issue.

25. The Amir, woi ladd Sibbach v. Wlljc.j, 312
US. 1. 61 SCt. 12. 65 LEd. 11= (1940) to this
list; however, the type of veto discussed there
apparently entailed formal law enactment and,
therefore, the case has no relevant t to the
question before us, See Atkins \. United
States. 556 T2d at 1060 ar.d n. 21. In Buckley
V. valeo. 121 U.S. 1, 140 n. 176, 96 S.Ct 612.
692 n. 176. 46 [ Ed.2d 659, 757 n. 176 (1976),
the United States Supreme Court found it un-
necessary tc pass on the validity of a legislative
veto, but Justice White tn a concurring opinion
indicated he -bought it was constitutional. 421
U.S. at 25465, 96 S,Ct at 757-56, 46 LEd2d
at £35—39. Subsequently, the Court of Appeals
for the District cf Columbia avoiced the same
issue. Clark v. Video, 1S2 U.S.App.D.C. 21. 559
F2d 642 (DCCir.) (er. tar.c) atfd mem. sub
norr. Clark v. Aummutt 431 .'.S. 950, 97 S.Ct
2667. 52 L.Ei2d 257 CSTT. hut Circuit Jucge
MacKinnon reacted the rneris in a vigorous
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The New Hampshire case, Qoinicn of tte
Jdstias, 95 N.el 517, S3 A.2d 72E (1550),
involved lie question whether a reorganiza-
tion statute violated the state uastitution.
The statute provided that the reorgar.iza-
tiou plan proposed by the governor would
become law if the two legislative houses did
not disapprove it by concurrent resolution.
The court concluded that the statute violat—
ed the enactment provisions of the New
Hampshire Constitution:

The procedure which [the reorganization

statute] provides is in distinct contrast to

that contemplated by the Constitution.

Consent s to be manifested by silence or

adjournment, and disapproval by “concur—

rent resolution” [T]he contem—
plated procedure violates the constitu—
tional provisions requiring separate ac—
tion by each house of the Legislature

[T]he act would dispense with
the "passage”” of any measure, as that
word & commonly used, and with the
requirement of presentation to the Gover —

nor. In a sense the act provides for a

reversal of the democratic processes re—

quired by me Constitution, for under it
the Governor would propose the legisla—
tive action, rather than approve or disap—

prove of action taken. 03 A.2d at 741.

In Kerthv. South Garolira Slate Housing
Auttority, (Ct.C.P., 1Ith Jud.Dist., Aug. 23,
1975), ®A\do otter gaus, 257 B.C. 1,
225 S_E.2d £47, £48 (1976), the South Caroli—
na Court of Common Pleas considered, mexr
dl|, the validity of a statutory provision
stating that regulations promulgated by the
Housing Authority shall be “full and void
unless approved by a concurrent resolution
of the General .Assembly at its session fol—
lowing such, promulgation.” The couri held
that this provision violated the constitution—
al enactment requirements because "the
General Assembly may not perform a legis—
lative function bv means of a concurrent

disstni cr.iieizing Justice V.'hite's conclusion In

Euci Jey, 162 U.SApp.D.C, at 64. 559 F.2d at
665.

2G, Reilh v. ..out* carolina State HousLng au -
ihcnty, Op. ai 9.
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resolution.™U The court aiso concluded

that the provision impermissibly infringed

on the executive 3 power to administer and

enforce the laws.7 Or. appeal, neither rul—
ing was challenged, hut the state supreme

court reversed on the grounds that the leg—
islative veto provision was not severable

and, therefore, the whole act was unconsti—
tutional.3 The appellate court accepted the

lower court®s ruling on the veto provision as

the law of the case and did not pass on the

issue.3

Atkirns v. Uhiited Stakes, 556 F.2d 1028,
214 Ct.Cl. 186 (1977), cert cbnied, 434 U.S.
1009, 98 S.Ct. 71E, 54 L.Ed.2d 751 (1978)
involved a statute empowering the Presi—
dent to make recommendations for judicial
salary increases and transmit them to Con—
gress; the recommendations would become
effective after thirty days unless disap—
proved by either House. It was claimed
that this mechanism was unconstitutional
because it contravened article I, section | of
the United States Constitution, which vests
the legislative power of the United States
in a bi-cameral Congress, article I, section 7,
which grants veto power to ".he President,
and the principle of separation of powers.
The Court of Claims, an hat, in a four-to-
three decision, uphL.d the statute.

ARKEINs is not strong authority in this
case, for the following reasons. First,the
majority took pains to confine itsopinion to
the narrow issue I*efore it, emphasizing that
Congress®™ special role in the establishment
of judicial salaries shaped its reason ing and
conclusion. Kl at 1055-60, 1063, 1065, 106S.
Moreover, the United Staves Constitution
does not contain detailed directions for leg—
islative action similar to those set forth in
the Alaska Constitution, discussed supra,
pp- 772, 773. Thus the Court of Claims
was able to say, speaking of article I, sec—
tion 1 of the United States Constitution: M

2S. 225 S.E.2d at 846-<9

29. 225 S.E12d at 646.

30> tvs.Con5l arv t , providM.
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"[TJhe clause does not itself, as a textural
matter, mechanically direct the manner in
which Congress must exercise the legisla-
tive power." Id. at 1062. Such a statement
could not be made with reference to Article
[l of the Alaska Constitution. Further, the
court stressed that no change in the law
was accomplished by the one-House veto,
because the President's recommendations
never had the effect of law. Id. at 1063.
The court implied that for one House to
have the authority to make such a change
would be unconstitutional: "Nor coulc one
House do anything more than preserve ex-
isting law ., ." Id. at 1064. In con-
trast, the annulment provisions of AS 44-
62.320(a) permit the legislature to void ad-
ministrative regulations which are in effect.
Such regulations are laws in every mean-
ingful sense,3l anc annulling any one of
them effects a change in the law.

IV

We turn now to a discussion of the major
arguments of Appellee and the Amici.

The first is that since AS 44.62.320(a) was
passed by the first stale legislature, several
members of which had served in the Alaska
Constitutional Convention, and svas ap-
proved by Governor Egan, who had beer,
chairman of the Convention, a stronger
than usual presumption of constitutionality
should be applied33 We need not pause to
debate that point. Whatever the strength
of the presumption might be, it will be
overcome if the statute cannot he squared
with a reasonable reading of the constitu-
tion. That, in our opinion, is the situation
here.

Ail legislative powers herein granted shall b*
vested in a Congress of Uie United States,
which shat! consist of a Senate and House of
Representauves.

31. 1 Meamcs. Stem & Gruff, Administrative
Law 8§ 102(2) at 1-45 (1977): 2A Sutherland.
Statutes and Statutory Construction 5 49.05 a!
240 (4th ed. Sands 1973). which states:

An administrative agency may be vested with
the power to promulgate legislative interpre-
tive rules which have the force and effect of
law. Such pcwers must be limited by t stan-

dard, and, wr.en exerccsed. the ensuing regu-

lations, if within the standards, nave the
same efficacy as in cr.nr.al statute enacted
ty the legislature, [Foot-note omuie-d),

[9] The Amiciargue that since the legis-
lature may delegate law-making power to
az administrative agency, it follows that it
may reserve to itself a part of the delegable
power, and that a deligation can be made
subject to a condition that the legislature
zzsyjater change the terms of the delega-
tion by informal action. The answer to this
argument, in our opinion, is that while the
legislature can delegate the power to make
laws conditionally, the condition must be
lawful and may not contain a grant of
po-er to any branch of government to
function in a manner prohibited by the con-
stitution! The legislature is bound to act in
accordance with the constraints provided in
article I of the constitution. The fact that
it can delegate legislative power to others
who are not bound by article Il does not
mean that it can delegate the same power
to itself and, in the process, escape from the
constraints under which it must operate.3

[10] To illustrate this point we may as-
sume that the legislature has the power to
establish an independent agency which
wouid have the power to disapprove of
agency regulations.  Since the agency
would be a part of the executive depart-
ment the article I constraints on legislative
action would not govern its functions.
Coulc the legislature instead con ey to its
own members the power to act as such an
agency free from these constraints? The
answer, we think, is clearly no for that
would amount to dual officeholding, prohib-
ited by article Il, section 53 and would

32. The same argument was unsuccessfully
mad*, in Bradner v. Hammond . 553 P.2d 1, 4 nn.
4 L 1 (Alaska 19V6).

33. "A delegation which disperses powe- is not
necessarily constitutionally equivalent to one
which concentrates power in the hands of the
Oelepuung agency." Watson. Congress Steps
Out; A Look at Congressional Control of the
Sxecizr.e, 63 CilL-Rev, 963, 1067 n. 430
(1375a

34. Art Il. £5 provides in relevant part:
o.fCUiaficauons So legislator may hold
iny cuter office cr position of prefi: uncer
the v.ttttc States or the State,
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iriringe on lhe executive appointment pow —
er set out in article 111, section 26.15 While

the power to void 2gency regulations could

be"exercise3~by either the legislature, or by

an agency, when the legislature exercises

such power itmust C*so while acting as a

legislature. It may not grant itself the

power to act as an agency.

It might be supposed that if the legisla—
ture could condition the validity of a regu—
lation upon the subsequent disapproval by
both of its houses by concurrent resolution,
it could condition the same upon disapprov—
al by a committee,3 or a single legislator.
Using the theory, propounded by the Amici,
that a veto ismerely a condition there is no
principled distinction between these cases.
It is therefore worth observing that most
authorities have rejected the validity of
laws conferring either affirmative or nega—
tor} “legislative powers on individual legisla—
tors or legislative committees.

In Stats ex . Judoge v. Legishatne Fi—

rnence Commitise, 168 Mont. 470, 543 P.2d
1317 (1975), at issue was a statute empow —
ering an interim legislative committee 1"
approve budget amendments. The sta*
was held invalid. The court pointed c
that the power to approve budget amem
ments could be exercised by the entire leg
islature in making an appropriation, or by
an executive agency acting on a proper
delegation from the legislature, but the leg—
islature could not delegate the power to so

act to one of its subdivisions. Kkl 543 P.2d
35, An ll, § 26 provides:

Boards and Commissions. When < board
or commission Is at the head of a principal
department or a regulatory or cjuasejudicial
agency, its members shall be appointed by
the governor, subject to confirmation by a
majority of the members ol the legislature in
joint session, and may be removed as provid-
ed by law. They shall be citizens of the
United States. The board or commission
may appoint a principal executive officer
when authorized by law, but the appointment
shall be subject to iht approval of the gover-
nor.

Sec. e @., Buckley v. valro. 424 U5 |, 116-
43, 96 S.Ct. 612, CS1-693. 46 L.Ed.2d 659. 744-
56 hoiding that Federal Elections Commission
members were necessarily "Officers of the
United States" because, among other reasons,
of their administrative rule-making power. and
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at 1321.IT The same reasoning was em—
ployed in Fegoie v. Tramaire, 252 N.Y. 27,
16S N.E. 837 (1929), where the Court of
.Appeals struck down a statute granting
certain legislative committee chairmen the
power to disapprove of the allocation of
lump sum appropriations to an executive
agency. The court acknowledged that the
legislature might itself legislate the alloca—
tion, or it could delegate the responsibility
to ar. executive agency. It could not, how—
ever, delegate the responsibility to one, or
more than one, of its members: "The Legis—
lature might make the segregation itself,
but it may not confer administrative pow —
ers upon its members without giving them,
unconstitutionally, civil appointments to ad —
ministrative offices. It might by general
law confer the power of segregation or ap—
proval of segregation upon any one but its
own members but the Constitu—
tion

makes Its own members in—
eligible to such an appointment.” kL 1168

N.E. at 822 See dko, Stodaan v. Leddy,

55 Colo. 24, 129 P. 220, 223 (1912); Bmm-—

Etlev. Srirger, 186 S.C. 134, 195 S.E. 257,

"rJ (1938). Contra, Qpinian ol tre lstics,
>7H. 359, 266 A.2d £23 (1970).

CAppellee also argues that legislative

sight of administrative regulations is
Ocitrabk and that such oversight cannot
take place effectively if it must follow the
path of legislation prescribed by article Il
There are two answers to this argument.
First, and most important, the question of

therefore could not be appointed by Congress;
People v. Tremaine, 252 N.Y. 27. 166 N.E. 6)7
(1929) discussed infra, p. 776,

36. In fact, under AS 24.20.445(a), the Adminis-
trative Regulation Review Committee, a perma-
nent joint committee of the legislature, it grant-
ed the power to suspend the operation of any
regulation adopted after adjournment of the
legislature until thirty days after the legislature
reconvenes.

37. The people of Alaska recently rejected a
constitutional amendment which, like the law
struck down in Montana, was designed to vest
the power to approve budget revisions in an

inlenm legislative committee. See Alaska
Const, ar,. Il, § 1l (proposed amend. 1976
Supp.).
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whether the legislature might perform a
task more efficiently if it did not h2ve to
follow article 1l is essentially irrelevant.
Since article 1l applies, the question of
whether efficiency takes primacy over other
goals must be taken to have been answered
by our constitutional framers. Second, at
least according to a recent case study, the
legislative veto has been unimpressive in
practice.

toxr A Stidy of Legislatine \&toes, 90

Harv.L.Rev. 1369 (1977). That study con—
cludes, essentially, that the legislative veto

encourages secretive, poorly informed, and

politically unaccountable legislative action.

Kl at 1409-20. It is consequences such as

these that the enactment provisions of our

constitution are designed to guard against.

See discussion, Sxa, pp. 772, 773.

A.ppellee also makes an argument based
on the doctrine of separation of powers.
Rrle-making is essentially a legislative
ratner than executive function and so, the
argument goes, broad latitude must be af—
forded the legislature to act as it sees fit in
this, the core area of its duties. This argu—
ment 1is essentially inconsistent with the
requirements prescribed in article 13 of the
constitution which must be observed in the
process of legislation. The legislature is
not free to ignore these requirements. See,
discussion S, pp, 772, 773.

Appellee finds it significant ihfi the
Alaska Constitution contains no provision
like that in section 7, clause 3 of article 1 of
the United States Constitution 3 which au—
thorizes the executive to veto legislative
resolutions, and argues that executive in—
volvement in the enactment of resolutions
was not deemed necessary by the framers
of the state constitution. This point, how-
ever, does not advance Appellee®s case. Un-

38. This clause provides:

Every Order. Resolution, or Vote to which
the Concurrence of Lhe Senate and House of
Representatives may be necessary (except on
a question of Adjournment) shall be present-
ed to the President of the United Suies; and
before the Same shall take Effect, shall be
approved by him. or being disapprnvec by
him, shall be repassed by two ihtrcs of the
Senate and House of Representatives, ac-

See Bruff < Gellhom, Cores—
sical Gwol of Adninistratine Regula—

der the United Slates Constitution joint
resolutions are one means by which laws

are enacted; 3 they are therefore naturally

included among those legislative acts sub—
ject to Presidential veto. However, under

the state constitution resolutions are not an

alternative law enactment process, and

therefore there is no need to make them

subject to an executive veto.

The Amici contend that since AS 44.62.-
320(a) was itself passed in accordance with
all constitutional mandates and since the
governor had the opportunity to veto the
statute, constitutional requirements have
been satisfied with respect to subsequent
acts of the legislature taken pursuant to the
statute. In other words, by virtue of one
enactment approved by the governor, the
legislature can free itself, in certain in—
stances, of the constitutional constraints
that would otherwise govern its actions.
Such an enactment would impermissibly
preserve legislative power possessed at one
instant in time for future periods when the
legislature might otherwise be incapable of
acting because of the executive veto. L It
would also do away with the formal safe—
guards of article Il which are meant to
accompany law-making. The requirements
of the constitution may no. be eliminated in
this fashion.

REVERSED AND REMANDED with di—
rections to enter partial summary judgment
in favor of the state as to the effect of the
concurrent resolution and for further pro—
ceedings.

BOOCHEYER, Chief Justice, with whom
CONNOR, Justice, joins, dissenting.

I believe that the legislative power to
annul administrative regulations by concur-

cording lo the Rules and Limitations pre-
scribed in the (Ease of a Bill. (Emphasis
added).

39. United States eV rel. Levey V. Stockslager,
129 L'S. 470. 9 S.Ct. 3S2. 32 L Ed. 7E5 (IE89).

40, See Watson. Congress Steps Out: A Look at
Congressional Control of tne Executive, 63 C-al.
L Rev. 9S3 at 1067 (1575).
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rent resolution

is constitutional. In my

opinion. the majority reasoning is fallacious
in equating regulations with laws passed by

the legislature.

The litany of constitutional

requirements outlined in the majority opin—
ion is indeed mandated for the passage of a

bill

into law. The constitution, however,

makes none of those requirements applica—

ble to regulations.

In fact, the constitution

is silent as to the practice of delegating
authority by the legislature to the executive
or administrative agencies for promulgation

of regulations.!

Regulations may be pro—

mulgated without having each regulation
confined to one subject, a descriptive title, a
specific form of enactment clause, three
readings on three separate days, the vote of
each member adopting the regulation re—
corded, a majority vote of each house of the
legislature, a public record of the vote cast,
being subject to veto by the governor, a
90-day waiting period before becoming ef—

fective.l

Nevertheless, the majority does

not question the authority of the legislature
to delegate the power to promulgate regu—

lations without these safeguards.

It seems

to me that if the legislature, in authorizing
regulations, cannot condition that authority
with a reasonable provision for oversight
because the annulment of a regulation is
equated with repeal of a statute, then the
regulation itself must be considered invalid
as not having been passed with the require—
ments necessary for enacting a bill into law.

This issue was considered by this court

shortly after statehood in Boskl v. Sgore
Jet Roon, b, 349 P.2d 5S5, 5SS (Alaska
1960), where we stated:

The legislative power of the state “is
vested in a legislature.” It isargued that
because of this constitutional provision
the power may not be delegated.

But such a strict theory of separation
of powers ignores realities and the practi—
cal necessities of government. The Unit—
ed Stales Supreme C-ourt has said that
delegation by Congress has long been rec-

The constitution does authorize "Irjezulatory,
cuasi-.iudicia! 2nd temporary agencies" lo be
established by law. An. Ill, £ 22. There are
no consululional requirements lor promulga-
tion ol regulauons

One of the bases specified
upholding this power of the legislature to
delegate regulatory authority was the iden—
tical right to annul
majority now finds to be unconstitutional.
In Boehl we stated:
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ognized as necessary in order that the
exertion of legislative power does not be—
come a futility, and that necessity fixes a
point beyond which it isurreasonable and
impracticable to compel the legislature to
prescribe detailed rules. [Footnotes omit—
ted.)

in Boehl for

regulations which the

It also is not essential, in order to sus—
tain the grant of authority, that the legis—
lature circumscribe administrative discre—
tion by express standards of action in
order that the opportunity for capricious
exercise of power will not exist. There is
slight danger of that. The exercise of
the board3 powers is hedged about by
substantia! safeguards. Before the board
may act it must conduct a public hearing
and afford any interested person the op—
portunity to be heard, a.id it must then
"consider all relevant matter presented to
it." There isample opportunity for judi—
cial review; for "any interested person
may obtain a judicial declaration as lo
the validity of any regulation * * * 72
Finally, there is legislative supervision.
The legislature, which meets annually,
may revise the statute and thus restrict
the bounds of administrative action; N
hes tte poner yresoluan carul any
ageoy ar cejiarttend rule ar regUlation ;
and the Legislative Council, an interim
legislative committee charged with the
duly of making recommendations to the
legislature, must annually review all
agency regulations to determine if the
legislative intent is being correctly fol—
lowed.

349 P.2d at 590 (emphasis added) (footnotes
omitted).

AS 4-4.62.180 does specify ihai, with certain

exceptions, regulations become effectis'e on the
30th day after riling by the licuier.ant governor.
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In mv opinion, lhe majority misstates the
question presented as being whether the
legislature can exercise its legislative power
without the usual constitutional safeguards.
The real question is whether, having exer—
cised its legislative power, subject to al!
those safeguards, it may condition the dele—
gation of regulatory power to an executive
agency upon a provision for legislative
oversight. | agree with our statement in
Boahll that the legislature has that power.

The advent of the industrial revolution
vastly increased and complicated the tasks
of legislatures. Due to limits of time and
specialized expertise, legislatures have
found it impossible to prescribe laws ade—
quately covering the tremendously varied
and intricate forms of social relationships
arising out of the proliferation of business,
manufacturing, trade, transportation, com—
munication and commercial enterprises5
Of necessity, legislative authority had to be
delegated to administrative agencies.
Nevertheless, both in England and in the
United [-"tales, efforts were initiated to
maintain some controls over broad delega—
tions of authority4

England has lor.g uti"izcd the laying sys—
tem, whereby an administrative order or
regulation must be laid before Parliament
for a specified period of time before becom—
ing effective.

3. sSee generally Slone, The Twentieth Century

Administrative Explosion and After. 52 Calif.L.
Rev. 513 (1564).

e See Boisvert. A Legislative Tool for Supervi—

sion of Administrative Agencies: The Laying
System. 25 Fordha= L.Rev. 638 (1957):
Schwartz, Legislate Control of Administra—

tive Rules and .Reg"!".irons: The American Ex —
perience. 30 N.Y.U.l— 1039 (1955) (herein-
after cued as Schwartzn Carr, Legislative Con —
trol of Acmir.istrasr-"T fLilcs and Regulations:
Parliamentary Superrtsacn in Bnuun. 30 N.Y.U.
L_Rev. IW5 (1955).

5. Schwartz, supra nets at 1032-33.

6. Clark v Vvaito. 1IE2 LS.App.D.C. 21. 25-29.
555 F.2C 642. 649-50 "22 C.Cir.) (en banc I Iper
curiam). af;~d mem. s~ nom.. Clark v. Kim-
-.it. 42! U.S. 550. 97 S.Ca 2667.53 LEd.2d 2S7
1377).

r.t-a—

Parhar.er.tary control over administra—
tive ru3i and regulations . . . is
asserted principally through provisions in
enabling statutes that rules made under
them shall be laid before Parliament.
This is customarily combined with a pro—
vision in the statute, either that the rule
shal; no: be operative until it is approved
by resolution, either of both Houses or of
the House of Commons alone
or that, I; within forty days a resolution
is passed by either House for annulling
the rule, the rule istobe void . . .5

In the United States, the issue of wheth—
er a legislature can reserve to itself the
power to disapprove administrative regula—
tions ha~ b— n brewing for more than forty
years, 4 The early stages of the dispute
involved the P-eorganizztion Acts of the
1930"s and ir-I&'s which provided that exec—
utive reorganization plans became effective
sixty days after transmission to Congress,
unless within that period Congress disap—
proved by resolution.” Federal acts incor—
porating similar provisions have proliferat—
ed in recent years.* Yet no federal court
has squarely evaluated the validity of provi—
sions reserving to Congress the power to
disapprove administrative regulations.*

I agree with the majority that there is
scant case authority on the specific issue in

7. Ginnane, The Control of Federal Administra—
tion by Congressional Resolutions and Commit—
tees, 66 Ha.---LRev. 569, 57G-S2 (1953). The
1939 and 1945 Reorganization Acts provided
lor disapproval by a concurrent resolution; the
1949 Act aliewed disapproval bv either House.
Id at 579, Sal.

8. Wasson. Car.press Steps Out: A Look et Con—
gressional Centro/ of U/c Lucrative, 63 Calif.L
Rev. 953, Sir (197;-). An appe.dix to this
article Lists many smutes givuig special effect
to congressicrtz) resolutions. Many have been
passed in the !S70's and involve veto power
over actions cf executive agencies or the Presi-
dent. See id at 1069-92 app. A.

©

Stewart. Constitutionality of the Legislative
veto. 12 Har.Alegit. 553. 595 (1976).
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the United State®. Our court, however, has
favorably discussed the legislative veto in
-Bosh L.

The holding in Atkins . Uniled Sktes,
556 FJ2d 1028, 214 Ct.Cl. 186 (1977) @-
banc) (per auriam), cert, daneed, 434 U.S.
1009, 98 S.Ct. 718. 54 L.Ed.2d 751 (197S),
supports the position taken in this dissent.
Atkins upheld a statute allowing either
House of CongTess to veto judicial salary
increases recommended by a presidential
commission.

In Buddey v. \&lo, 424 U.S. 1, 96 S.Ct.
612, 46 L.Ed.2d 659 (1976), the majority of
the United States Supreme Court did not
reach the issue of whether regulations pro—
mulgated by the Federal Election Commis—
sion would become effective within thirty
days of filing if either House of Congress
did not disapprove them. In his concur—
rence, Justice White did approve the over—
sight provision, stating:

I am also of the view that the other—
wise valid regulatory power of a properly
created independent agency is not ren—
dered constitutionally infirm, as violative
of the President 3 veto power, by a statu—
tory provision subjecting agency regula—
tions to disapproval by either House of
Congress. For a hill to become law it
must pass both Houses and be signed by
the President or be passed over his veto.
Also, "Every Order, Resolution, or Vote
to which the Concurrence of the Senate
and House of Representatives may be
necessary””is likewise subject to the veto
power. Under 843S(c) the FEC"s regula—
tions are subject to disapproval; but for a
regulation to become effective, neither
House need approve it, pass it, or take
any action at all with respect to it. The
regulation becomes effective by non—
action. Th>s no more invades the Presi—
dent 3 powers than does a regulation not
required to be laid before Congress. Con—
gressional influence over the substantive
content of agency regulation may be en—
hanced, but ! would not view e poner

of atter House b disggyoe as eguna—

bt b legxaltionor to an order, resolu—
tion or vote requiring the concurrence of
both Houses.
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434 U.S. at 2S4-S5, So S.Ct. at 757, 45
L.Ec.2d at £29-29 (emphasis added) (foot—
notes omitted).

The majority cites Reith v. South Gaoli—
na State Housing Auttority, (Ct. C.F., 11th
Jud. DisU, Aug. 28, 1975), r&/d an otter
grounds. 257 S.C. 1, 225 S.E.2d 847, S4S
(1976), but appropriately concedes that the
Supreme Court of South Carolina did not
reach the issue with which we are con—
cerned.

Also cited is the New Hampshire case,
Qoinian of te Jddtiess, 96 N.H. 517, £3
A.2d 738 (1950), an advisory opinion on
whether a reorganization statute violated
the state constitution. The statute provid—
ed that the reorganization plan proposed by

- the governor would become law if the two
legislative houses did not disapprove it by
concurrent resolution. The court concluded
that the statute violated the state constitu—
tion. KL S3 A.2d at 741. Three of the five
justices felt the procedure violated the prin—
ciple of bicameral.sm because each house
"has undertaken in advance to surrender to
the other its constitutional authority to veto
or refuse assent to action taken or approved
by the other.” Kkl 83 A.2d at 741-%2.

It s also significant that twenty years
later the New Hampshire Supreme Court
examined a statute requiring certain salary
increases lo be approved by a legislative
committee prior to submission to the gover—
nor for final approval, Qpinian of tte Js—
wes, 110 N.H. 259, 266 A.2d £23 (1970).
The court, without analysis of its earlier
opinion, found no violation of separation of
powers, reasoning that since the legislature
could delegate its power to fix salaries, it
could impose conditions upon the exercise of
such delegated authority. KL 2G6 A.2d at
826. In conclusion, it seems to me that
what case authority exists is more support—
ive than not of the concept of legislative
annulment.

v

The legislature®s participation in the pro—
mulgation of regulations is within the core
area of legislative power, formulation of
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policy. Accordingly, the legislature's power
to se'ect the means of participation should
be generously construed.l

The delegation of rule-making authority
to executive agencies does not alter the
basic legislative nature of the function.
Conditioning that delegation on the right of
the legislature to review and annul regula-
tions does not infringe on the power of the
executive, where, as here, the annulling ac-
tion is taken at the first session of the
legislature following promulgation of the
regulation.ll

| believe that a statute can validly condi-
tion the delegated power to enact regula-
tions by requiring that the regulations be
subject to annulment by resolution, just as
it could limit the effective date of the new
regulations or the length of time during
which they would be in force. 1 find no
material difference between AS -i-4.62.320
and other statutes, upheld by the United
States Supreme Court, that condition the
exercise of rule-making authority by ap-

10. We have held that when the legislature exer-
cises power with reference lo an essentially
executive function those powers should be con-
strued narrowly. Bradntrr v. Hammond, 553
P-2cf 1, 7 (Alaska 1976). Conversely, when, os
here. * basically legislative function is involved,
the powers of the legislature should be con-
strued broadly.

11. A long-term scrutiny of executive action
taker, pursuant to regulations leading to de-
layed annulment might involve legislative in-
fringement on the executive power to inforce
laws. We are not crnlromed with such a ques-
tion and ne<d not past on it because the regula-
tion here in question was annulled at the first
legislative session following us piomulgation.
We are similarly not confronted with an annul-
ment by a single legislator, a committee of the
legislature, or by one house.

12, L'ruled Stairs v. Rock Royx! Co-Operative.
Inc.. 307 U.S. 533. 57-276. 59 S.Ct 993. 1013-
15, s3 LLd. I-WG. U70-72 (I1S39N (upholding
federal statute dcieplr.g to Secretary of Agri-
culture authority to issue marketing orders for
specified commodities, if approval of producers
was Securtrd); Cumin v. wallace. 306 US. t
15—4S. 59 S.Ct. 379. 357-3SS. S3 LEd. «!.
-151-52 (1S39) tcpp.oiding statute a's.homing
Secretary of Agriculture to regulate marketing
of tcoacco if Iwo-thirds of growers in a market
requested, by referendum, such actjcr.k

provai cf privhLe citizens.ll If private citi-
zen; can exercise such power, then certainly
the legislature should be able to exercise
the same power.

Vv

As the majority correctly notes, there are
two provisions in our constitution which
deal specifically with the legislative veto.
These are article I11, section 23, concerning
executive reorganisation, which provides
that the legislature may veto a reorganiza-
tion plar. by a resolution “in joint ses-
sion." B3 and article X, section 12, concern-
ing local boundaries, which provides that
the legislature may veto by resolution local
boundary changes proposed by an executive
branch commission.4

The majority concludes that these, two
express provisions creating a legislative
veto by resolution exclude the possibility of
an implied legislative veto. They state:

In our view, the specificity with which
the constitution deals with the legislative

13. The full text of article HI. section 23. pro-
vides:

The governor may make changes in the
organization of the executive branch or in the
assignment of functions among Its units
which he considers necessary' for efficient
administration. Where these changes re-
quire the force of law, they shall be set forth
in executive orders. The legislature shall
have sixty days of a regular session, or a full
session if of shorter duration, to disapprove
these executive orders. Unless disapproved
by resolution concurred in by a majority of
the members tn joint session, these orders
become effective at a date thereafter to be
designated by die governor.

I-S. vicic X, section 12. provides:

A local boundary commission or board
shall be established by law in the executive
branch of the state government. The com-
mission or board may consider any proposed
local government boundary change. It may
present proposed changes to the legislature
during the first ten days of any regular ses-
sion The change shall become effecuve for-
ty-five days arter presentation cr at the end
of the session, whichever is earlier, unless
disapproved by a resolution concurred tn by
a majority of tne members of each house.
Tne commission or board, subject to law.
may establish procecures whereby bounda-
ries may oe adsusied by local action.
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veto powers it does grant leads logically

to the conclusion that no other veto pow—

er is inplied.
Aoopling the majority 3 logic, however, it
might be said with equal force that the
delegation of any rule-making power; to
the executive by the legislature would also
be unconstitutional. It might be argued
that where the constitutional drafters in—
tended to create rule-making power in the
executive branch they created it expressly,
with specificity, as they did in these two
provisions, and that other rule-making pc-w-
ers created by statute cannot be implied.

In my view, the expression of some pow—
ers in these provisions does not lead lo the
conclusion that the constitution forbids ei—
ther an expansion of rule-making powers in
the executive or a denial of the legislative
veto. The Alaska Constitution is silent on
the question of administrative regulations,
It does not say what power? may le dele—
gated. how-rules may be promulgated, or
whether the legislature inav retain a veto
power by resolution. Presumably, these
were questions that the constitutional
drafter; thought could best be resolved by
the legislature.

There s an aspect of these two provi—
sions, however, that is worthy of some no—
tice:, It seems significant that in the only
two instances where the constitution does
make a ip“cifie grant of rule-making power
dii ectly to ln. executive, it does so with a
power reserved in the legislature to veto
the rule by resolution. There seems to be
little logic to a position that maintains that
the constitutional drafters would have sanc—
tioned the use of the resolution here, yet
demanded the higher enactment standard
when the legislature delegated power on its
own.

Finally, the majority argues that where a
veto power by resolution exists, it must also
specify time limits, the method of voting
and so forth. This argument is unconvinc-

15. Thirteen delegates and Convention Seen-
.i-y (now Jutipe) Thomai B. Stewart were leg-
iiliu-rs in the firs, session of tht Alaska Sii't
Legislature
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ing. Having allocated a specific rule-mak—
ing power to the executive branch, it was

appropriate for the constitutional drafters

to define in the constitution a specific legis—
lative check to that power. This would

seem to be a virtual necessity, because any

statute that the legislature might pass to

circumscribe these executive powers other—
wise would in all likelihood be unconstitu—
tional. But where the legislature delegates

rule-making power by statute, the constitu—
tional drafters might well presume that the

legislature could also design an appropriate

system of checks and balances by statute

law, as they have done here in AS 44.62.-

320(a)-

Vi

It is also of significance that the Admin—
istrative Procedure Act, chapter 143, SLA
1959, containing an annulment provision,
was passed shortly after the drafting of the
constitution at the first session of the Alas—
ka State Legislature. Many of the dele—
gates to the Constitutional Convention were
among the members of the legislature.ll In
fact, two of the more active delegates, Hel-
lenthal and Taylor, introduced House Bill 13
which was enacted as chapter 143, SLA
1959.11 The bill was passed by a House vote
of 37 to I,ll and by a unanimous Senate
vote.ll

At that lime, the governor of Alaska was
William A. Egan, who had presided as Pres—
ident over the Constitutional Convention.
In signing House Bill 13 into law, Governor
Egan delivered the following message to
the legislature:

1 am signing into law HOUSE BILL
WO. 13, the administrative procedures
bill. 1 wish to call attention to the Attor—
ney Ceneral 3 statement that Section |,
Article VI of Chapter 1 thereof may be
unconstitutional in Its seeking to impose
new duties on local goierning bodies.

16. 1959 House Journal 52
17. 1959 House Journal -527.

IS. 1559 Str.ctc Journal 705
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Because cf the bill 3 separability clause,
however, 1 co not consider this flaw of
such seriousness that the bill should not
be signed and utilized.1”

Although the governor saw fit to point out

a possible constitutional problem with arti—
cle VI because it required local governing

bodies to hold public hearings, no question

was raised about the legislatured power lo

annul regulations by joint resolution.1®

What was said by the United States Su—

preme Court about legislation passed by
Congress shortly after the enactment of the
United States Constitution is apropos here;

What, then, are the elements that enter
into our decision of this case? We have
first a construction of the Constitution
made by a Congress which was to provide
by legislation for the organization of the
government in accord with the Constitu—
tion which had just then been adopted,
anc in which there were, as Representa—
tives ar.d Senators, a considerable number
of those who had been members of the
convention that framed the Constitution
ar.d presented it for ratificaticn. It was
the Cong-ess that launched the govern—
ment. 1" was the Congress that rounded
out the Constitution itself by the propos—

1959 Senate Journal 1092.
See ch. 143 (ch 1. arL VII. § )). SLA 1959,

Numerous other statutes enacted in recent
legislative sessions in Alaska provide for some
specific legislative review function See AS
46.03 “55(c) (regulations relating to oil spills);
AS 46 40.080 (regulations relating to coastal
zone management); AS 36,50.140 (regulations
pertaining to land exchanges); AS 39.23.060(c)
(regulations relating to salary increases); AS
38 06.055ia) (oii and gas dispositions)  Sr me
regulations annulled by resolution are tht ‘il-
lowmg: regulations relating to nursing hot,tv
administrators, annulled by Senate Concurrent
Resolution No 94 tn 19/6; motor vehicle in-
spection regulations, annulled by Senate Con-
current Resolution No. 62 (HCS CSSCR). in
1976; ire prize limit regulation, annulled by
Legislative Revzive No. 79 (House Concurrent
Resoiuttcr. No. 60) in 1977; school loan regula-
tion;. annulled by Legislative Resolve No. S7
'Senate Concurrent Resolution No 32) in 1577:
a.-Cc certain regulations aoopted by the Depan-
-ren: ot Community and Regional Arfatrs. an-
nu.'ed cy Legislative Resolve No. 95 (Seme
Concurrent Resolution No. 12) in 1977,

ing of the first ten amendments, which

had in effect been promised lo the people

as a consideration for the ratification. It
was the Congress in which Mr. Madison,

one of the first in the framing of the

Constitution, led also in the organization

of the government under it It was a

Congress whose constitutional decisions

have always been regarded as they should

be regarded as of the greatest weight in

the interpretation of that fundamental

instrument. This court has re—
peatedly laid down the principle that a

contemporaneous legislative exposition of
the Constitution, when the founders of
our government and framers of our Con—
stitution were actively participating in

public affairs acquiesced in for a long

term of years, fixes the construction to be

given its provisions.

Myers v. LhilledSlates, 272 U.S. 52, 174-75,
47 S.Ct. 21, 45, 71 L.Ed. 150, 1S9-90 (1926)
(citation omitted).

Finally, 1 note that the policy of authoriz—

ing legislative annulment of regulations is
becoming increasingly widespread in Alas—
ka, in other states, and in the federal
government.ll Such a practice, affording a

For a review of laws from other slates relat-
ing to annulment of regulations, see Jackson,
Legislative Review of Administrative Rules and
Regulations | (July 1977) (papers prepared for
Southern Legislative Conference). A chan at
the end of Professor Jackson's paper indicates
that the following states allow regulations to be
annulled by mean; of resolution: Alaska, Con-
necticut. Idaho. Michigan, Montana, Oklahoma,
Tennessee, and Vermont. A New York report
gives slightly different figures, stating that
fourteen of the twenty-two states with legisla-
tive review mechanisms have procedures
which can "cause an age <y rule to be promul-
gated. approved. amcr.e.), modified, or an-
nuied" Task Force on Critical Problems, Sen-
ate Research Service. New York State Legisla-
ture. Administrative Rules . . . What is
Lhe L-.nslaturc*s Role?. 7 (June 1976). Appel-
lant states that eight states allow nonstatutrry
legislative annulment—six by concurrent reso-
lution. two by one-House vetoes.

The states which do not allow- annulment of
the regulation generally provide that a legisla-
tive committee may review regulations to de-
termine ;f they are consistent with legislative
intent, hold hear.ngs on questlonafcie recuia-
ticns. notify the agencies of its douots, and
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practical means of supervision of the broad
delegation of legislative powers required by
the complexities of modem society, should

not be hastily voided.

1 conclude that the legislature™s annul—
ment of the cash prize regulation, pursuant
t0 AS 44.62.320(a), does not violate the prin—
ciple of separation of powers, does not pro—
vide a means by which the legislature can
enact laws without passage of a bill, and
does not unconstitutionally encroach on the
power of the executive.

ALASKA CHILDREN"S SERVICES,
INC., Appellant,

V.

Francis S. L. WILLIAMSON, Commission—
er, Department of Health and Social
Services, and State of Alaska, Appellee.

No. 4155.

Supreme Court of Alaska.

Feb. 21, 1980.

Nonprofit corporation owning or oper—
ating resident al child care facilities
brought suit challenging ruling of Depart—
ment of Administration that Department of
Health and Social Services was not required
to reimburse corporation for amounts by
which actual cost increases in providing
child care had exceeded predicted increases
The State of Alaska Superior Court, Third
Judicial District, J. Justin Ripley, J., af—
firmed the ruling below, and corporation
appealed. The Supreme Court, Cor.nor, J.,
held that: (1) under statute providing that
Department of Health and Social Services
pay private, nonprofit corporation for child
care services for children who have become
wards of the state for expenses related

sometimes, recommend statutory acti'r. by the
legislature.

reporter.

2c series

directly to "full cost™ of services and that

“full cost” shall be determined by per per—
son, per day cost in preceding fiscal year

plus a proportionate share of anticipated

living and staff salary increment increases

for upcoming fiscal year, corporation was

not entitled to reimbursement for amounts

by which actual cost increases exceeded pre—
dicted increases, and (2) statute did not

deprive corporation of due process or deny

it ecua! protection.

Affirmed.

1. Statutes c=>223.2(1)

Two statutes enacted at same time and
dealing with same subject matter are in
pari materia and should be construed so as
to be consistent with one another and in
such manner as to give maximum effect to
each.

2. Infants c=19.4

Under statute providing that Depart—
ment of Health and Social Services pay
private, nonprofit corporation for child care
services for children who have become
wards of the state for expenses related
directly to "full cost””of services and that
"full cost” shall be determined by per per—
son, per day cost in preceding fiscal year
plus a proportionate share of anticipated
living and staff salary increment increases
for upcoming fiscal year, such nonprofit
corporation was not entitled to reimburse—
ment for amounts by which actual cost in—
creases exceeded predicted increases. AS
47.40.010(a)(3), 47.40.040(a)-

3. Constitutional Law c=»242.3(2), 2rfi.7(l)
Infants c=>12
Statute providing thai Department of
Health and Social Services pay private, non—
profit corporation for child care services for
children who have become wards of the
state for expenses related directly to "full
cost" of services and that "full cost” shall
be determined by per person, per day cost
art-ceding fiscal year plus a proj>ortionate
share of anticipated living and staff salary

For a discussion of federal laws on the sub-
tec;, see note & supra.
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 23, 1980
SUBJECT: State of Alaska v. A.L.1.V.E. Voluntary
TO: Representative Nels A. Anderson, Jr.

House Majority Leader
FROM: Billy C-. Berrier

Director

Division of Legal Services
You have asked my comments on the decision of the Supreme
Court in the case of State of Alaska v. A.L.1.V_.E. Voluntary,
(File No. 3670). A copy of the decision 1is attached.
The case concerns a regulation relating to games of skill

and chance annulled
annulment was AS 44

by the legislature. The
.62.320(a) which provides:

authority for

The legislature, by a concurrent resolution adopted by
a vote of both houses, may annul a regulation of an
agency or department.
The Administrative Procedure Act was adopted by the First
State Legislature 1in 1939. This Act provided, among other
things, for the procedure by which regulations of agencies
or departments are promulgated and the section was enacted

as part of that procedure.

The Court held,

since a resolution 1is
requirements in Article
of law. The result,

majority opinion
regulation and
the
the middle

only

good law in its own

with
and a strong dissent by two justices,
not constitutionally be annulled by concurrent

enactment procedures
term of the syllogism and
a substitute for the missing
one of which was

a majority opinion of three justices
that regulations could
resolution
not enacted in accordance with the

Il of the Constitution for adoption
of course, 1is a non sequitor since the

avoided addressing the difference between
law and finding that despite the difference,

applied. They, therefore, assumed
rambled widely to provide
logic. Various cases were cited,
relevant and that one is no longer

jurisdiction.
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For this reason, it is very difficult to determine the effect
of the decision.

Tne holding is explicit that regulations may not be annulled
by concurrent resolution. Although it is not explicitly
stated, there is a clear implication that annulment by bill
is constitutional.

Beyond that, the Court made several statements which do not
appear necessary to the holding in this case. Much of this
dicta is in sweeping terms. It casts doubt over substantial
areas and, since the reasoning 1is essentially stream of con-—
sciousness rather than coherent, gives only minimal clues
concerning the legal status of these areas.

Essentially the areas affected fall into two classes

(&) regulations and legislative oversight of regulations
and

(2) other areas of law where concurrent resolutions
are used to provide legislative oversight.

On regulations the majority opinion states broadly:

"The express provision in the Alaska Constitution of
two specific legislative veto mechanisms supports our
view that no implied general power to veto agency
regulations by informal legislative action exists.

- B U

"In our view, the specificity with which the consti—
tution deals with the legislative veto powers it does
grant leads logically to the conclusion that no other
veto power 1is implied."

The case law on regulations which the majority opinion cited
is not helpful. One of the cases 1is on point but is no longer
good law in its own jurisdiction, the second is a trial court
decision and the last is a federal case where the question

of a one-house veto was present but not reached. The dis—
cussion of this last case 1illustrates the difficulty 1in
following the reasoning in the majority opinion. The Court

referring to the United States Circuit Court decision in
Atkins v. United States, 556 F2d 1028 (1977) said:
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The court implied that for one House to have the au—
thority to make such a change would be unconstitutional:
"Nor could one House do anything more than preserve
existing law. . ." Id. at 1064. In contrast, the
annullment provisions of AS 44.62.320(a) permit the
legislature to void administrative regulations which

are in effect. Such regulations are laws 1in every
meaningful sense, and annulling any one of them effects
a change 1in the law.

The connection and logic totally escape me.

In its discussion of delegation of power to annul regulations,
an 1issue 1injected into the opinion since no delegation is
involved in the case before the Court, the opinion 1is even
less helpful. The majority opinion observes:

"While the power to void agency regulations could be
exercised by either the legislature, or by an agency,
ethen the legislature exercises such power it must do so
while acting as a legislature. It may not grant itself
the power to act as an agency.

"It might be supposed that if the legislature could
condition the validity of a regulation upon the subse—
quent disapproval by both of its houses by concurrent
resolution, it could condition the same upon disapproval
by a committee, or a single legislator. Using the
theory, propounded by the Amici, that a veto is merely

a condition there is no principled distinction between
these cases. It is therefore worth observing®that most
authorities have rejected the validity of laws conferring
tither affirmative or negatory legislative powers on
individual legislators or legislative committees.”

Perhaps the second r<oint made by the majority opinion in
discussing the desirability of legislative oversight of
administrative regulations gives the best clue. The opinion
stated:

Second, at least according to a recent case study, the
legislative veto has been unimpressive 1in practice. See
Eruff & Gellhorn. Congressional Control of Administrative
Regulation: A Stuoy pf Legislative Vetoes", 90 Harv. L.
Rev., 1369 (1977). "That stuoy '"coucj.uaes , essentially,
that the legislative veto encourages secretive, poorly
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informed, and politically unaccountable legislative
action. Id. at 1409-20. It is consequences such as
these that the enactment provisions of our constitution
are designed to guard against.

It should be pointed out that the facts concerning the annul —
ment which was the subject matter of the case do not support

a conclusion that the annulment resulted from "secretive,
poorly informed and politically unaccountable legislative
action”" but that, of course, is not material.

It is my conclusion that any annulment of regulation other
than by law would be unconstitutional under this case.
Although the question is not discussed since it is not
relevant to the case, it is very clear that regulations which
have the effect of law require statutory authorization and
the legislature can withdraw the authorization or establish
standards in whatever degree of specificity the legislature
desired. Since 1in case of conflict between statute and
regulation the statute controls, it is also clearly per—
missible to make the substantive statutes detailed thereby
leaving less or no aieas which must be dealt with by
regulations. Tnis latter course, however, 1involves a loss
of flexibility and administrative expertise.

It appears that any form of legislative oversight of adminis—
trative regulations would be regarded with suspicion by the
court. However, devices such as providing that no regulation
can become effective until it has been before the legislature
in session for a set time or even a provision that no regu—
lation may become effective unless approved by lav; are not
clearly precluded.

In Plumley v. Hale, 594 P.2d 497 (Alaska 1979), our Court
discussed the question of non-retroactive treatment 1in civil
cases. The Court in that case stated:

In accord with United States Supreme Court precedent,

we have previously 1identified four conditions 1indicating
the propriety of non-retoractive treatment 1in civil
cases: 1) the holding is one of first impression, or
overrules prior law, and was not foreshadowed 1in earlier
decisions: 2) there has been justifiable reliance on an
alternative interpretation of the law; 3) undue hardship
would result from retroactive application; and 4) the
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purpose and intended effect of the holding 1is best
accomplished by prospective application.

The case concerned approval of free conference committee

reports without a recorded roll call vote. The Court held
the criteria to be satisfied and the decision to be pro-—
spective only. In my opinion the facts here, while not as

compelling as the facts in Plumley, would lead to a con—
clusion that annulment of regulations which occurred prior
to this case are not affected by the case.

The second major problem area is legislative oversight
exercised by concurrent resolution in other areas than
regulation oversight. The majority opinion made a very
broad statement saying;

The question presented by this casmis whether the

legislature can exercise 1its legisl :ive power without
following these enactment provisions. In our view the
answer must be in the negative, for otherwise they would

serve no purpose.

(The dissenting opinion quite correctly pointed out this is

not the question at al?. Justice Boocl =ver said

In my opinion, the majority misstates the question

presented as being whether the legislature can exercise
its legislative power without the usual constitutional

safeguards. The real question is whether, having exer —
cised its legislative power, subject to all those safe—

guards, it may condition the delegation of regulatory
power to an executive agency upon a provision for
legislative oversight. I agree with our statement in
Boehl that the legislature has that power.

This view will be significant in subsequent cases which
concern the use of concurrent resolutions 1in context other
than annulment of regulations placing as it does the 1issue
before the Court in focus.)

The majority opinion went on the say:
Of course, when the legislature wishes to act in an

advisory capacity if may act by resolution. However,
when it means to take action having a binding effect

on
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those outside the legislature it may do so only by
following the enactment procedures.

While the dissent noted that numerous other statutes provide
some specific legislative review function by concurrent reso—
lution, the majority opinion does not specifically address
this. The sweeping generality of the majority opinion clouds,
and on its face forbids, these other functions.

These include:

1. AS 18.45.025 -- Approval of facilities siting permit
for nuclear facilities.

2. AS 18.65.060 -- Disapproval of regulations relating
to compilation of criminal justice information and release
of this information.

3. AS 28.05.021 Approval cf compacts with other

states relating to motor vehicle registration and driving
licenses.

4. AS 28.15". 141 -- Approval of regulations relating to
classification of drivers |licenses.

5. AS 28.15.081 -- Approval of regulations relating to
drivers license examination.

6. AS 35.10.080 -- Approval of physical facility procure—
ment and planning policy.

7. AS 37.05.280 -- Approval of leases by the state

with a rental 1in excess of $12,000. (While this has

general application, it was adopted as part of and
specifically relates to construction of public buildings
by ASHA for lease to the state and is necessary for the
validity of the revenue bonds 1issued by ASHA.)

8. AS 37.12.080 -- Approval of investments 1in a single
project or to a single applicant by Alaska Renewable
Resources Corporation if the investment exceeds $1,500,000
or five percent of the resources of the corporation.

9. AS 38.05.037 -- Disapproval of zoning by the division
of lands 1in the unorganized borough.



Representative Nels A. Anderson, Jr.
Page 7
February 28, 1980

10. AS 38.05.182 -- Disapproval of a determination by
the Commissioner of the Department of Natural Resources
that the taking of royalty on natural resources in money
rather than in kind 1is in the best interests of the

state.

11. AS 38.05.065 -- Approval of disposition of oil and
gas and contracts for sale of state owned royalty gas

or oil.

12. AS 39.23.080 -- Approval of salary commission recom—
mendations. (This 1is now repealed but until the pay

bill this year went into effect, it was the basis on
which higher government officials, 1including the governor,
legislators and judges, were paid.)

13. AS AA.55.110 -- Approval of Alaska Power Authority
plans. This approval 1is a specific condition on bonding.
1A. AS AA.57.210 -- Approval of projects of the Alaska
Toll Bridge Authority. This approval 1is required before

bonds may be. issued.

15. AS A6.03.758 -- Disapproval of regulations establish—
ing civil penalties for discharge of oil.

16. AS A6.A0.080 -- Approval of Alaska coastal management
programs .

While all of these are clouded by the language in the majority
opinion, that language is clearly dicta except on the point

of annulment of regulations. In my opinion, an attempt to
determine whether 1in later cases the court would follow the
broad sweep in the 1instant case, narrow that sweep depending
on the 1issue before it, or even confine the case to its Tfacts
would be pure speculation. Courts have frequently done all
three. The majority opinion with its conclusionary approach
unsupported by a coherent rationale 1is of little assistance

in determing the scope of the opinion.

Earlier in the opinion, 1 discussed retro-activity as it
applied to regulations annuled by concurrent resolution
before the opinion. There is an even stronger case for
holding that retroactive application cannot be given to a
decision in the areas where annulment of regulations 1is not
in question.
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I an, however, very aistrubed by the possibility that a
future decision in this area could be retroactive to the
date of this decision based on a finding by the Court that
this decision ""clearly foreshadowed"™ a subsequent decision
that resolutions could not be used as prescribed in these
statutes. I do not think this would be the decision since
certainly at the time of enactment of the laws referred to
there was no foreshadowing and bringing all legislative
action to a halt in areas of major concern to the state
while the Ilegislature re-wrote the law in these areas 1is
certainly not reasonable.

Since the alternative would be to halt, among other things,
power development, coastal zone management, and oil and gas
sales based on a possibility that the Court will 1look on
legislative oversight in these areas as unfavorably as it
does on legislative oversight of regulations, | recommend
continuing to opera. .ithin the statutory framework now
established until the Court, by a subsequent decision,
clarifies 1its position.

1 would also recommend that the legislature consider the
guestion of what options are open to it to meet the serious
problems created by the case.

BGB:jdn
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The pari 50years have seen the growth of government at all levels. The
prevailing Bhllosophy behind this growth was that those problems which
could not be solved by individual Initiative and privaie action should be
solved by the federal, ‘state and local governments. _

This philosophy has resulted in a dramatic growth in the executive
branch of government as the branch which must implement the programs
designed to solve the problems of society'. There are numerous reasons for
this growth, However, the main reason is that as legislatures passed iaws to
solve specific problems, a means of enforcing and implementing these
laws was necessary. _

Legislatures increasingly granted the power to promulgate regulations
to the agencies that were Created to enforce and implement new pro-
%rams. Consequentlx, the expanding number and size of these agencies

egan to have an effect on the balance of power between the executive
and legislative branches of government. The initial question, whether the
agencies had the power to Fromu,lgate_regulatlons which had the force of
law, has been answered in the affirmative by the courts. Judicial decisions
have affirmed the legislature's right to deleg[_ate nPo'uon of its Iegilslatlve
power to the agencies for the implementation of complex problems.

~As more agenc:es were created or expanded, the number of rei jla-
tions promulgated lo |mlplement laws increased dramatically. In most
states today, the body of law created by the rule-making process matches
or exceeds the statutory laws of those states. While it was recognized that
agency rule-making was necessary' for the implementation of laws passed
by the legislature, one major concern was the mcreasm? number of regula-
tions that either exceeded the statutory- authority of the piomulgaiing
agencies or violated the legislative intent of the laws.

Le(ilsl_atur_es oegan to respond to these concerns by establishing
formal legislative regulation review procedures. These procedures usually
provided, at the very' least, that proposed regulations be submitted to a
demﬂnated Ieglslatlve_cqmmlttee for review to insure that theg/were tech-
nically correct and within th<* scope of the statutory authority and legis-
lative intent as stated in the legislation. Most of the laws were part of the



states” administrative procedures act, which set up procedures for the
promulgation of regulations. o _ _

Thirty-four stales currently have formal legislative regulation review
authority. The powers of the legislatures under these laws range from
review of certain agencies' rules to repeal of rules by the legislature or a
legislative committee. . o N . _

The 1977 legislative sessions were active in providing legislatures with
arole in the review of agency rules and regulations. Nine additional states
(Georgia, Illinois, Maine, Nevada, New York, North Carolina, Ohio, Texas
and Wyoming) established procedures for legislative regulation review. In
three other states (New Mexico, North Dakota and Rhaode Island), similar
bills were vetoed by the governor. Seven states (Alaska, Connecticut, Kan-
5as, MIChI(ian_, MisSouri, Montana and South Carolina) amended their laws
either to clarify existing review procedures or to provide a greater role for
the legislature in the review process. Three state legislatures (Colonoo,
Louisiana and New York) were unable to override the governor's veto of
bills amending the regulation review law, while in Michigan and Alaska, the
legislature enacted amendments over thp goveror's veto.

_Since in most instances, agencv authority stems dlrectI% from the
legislature, legislative review of regulations can be used to help insure
a%ency compliance with both statutory authority and legislative intent,
There "have been cases of.a[qe.nme_s deliberately attempting to circumvent
statutory authority or legislative intent, and in a number of states basic
provisions of bills defeated by the legislature have subsequently appeared
almost verbatim in agency regulations. _

The legislative regulation review process allows the legislature to
monitor agency action throughout the year. While the legislature already
oversees each agency_throu% the appropriations process, the regulation
review process gives it another and more continuous monltorln% mecha-
nism. As agency requlations are promulgated, they must pass through a
formal review procedure, which includes a legislative review, The legisla-
tive review may be advisory in nature or it may allow for disapproval or
delay of approval of a regulation.



SUMMARY OF
RECOMMENDATIONS

In recognition of the need for a legislative regulation review process in
each state, the committee makes the following recommendations:

Reconmmendaton #1:

Because of the proliferation ofagency regulations and the possibility of
promulgation of regulations which violate legislative intent nr exceed
statutory” authority, the committee strongly recommends that legislatures
establish procedures for reviewing all agency rules and regulations pro—
mulgated with the force of law under authority granted by the legislature,
whether or not they are covered by the administrative procedures act.
These review procedures should be as strong as the constitution of each
state al lows. In establishing these procedures, legislatures will be reassert—
ing their legislative prerogatives and regaining the basic lawmaking author—
itygranted to them under stale constitutions.

Legislatures should alsu enact comprehensive administrative pro—
cedures acts for their states, or review existing laws, to insure a thorough
review of all regulations. These procedures, ofwhich the legislative review
process should be a key pan, should include 1) a clear definition of an
agency regulation; 2) a requirement that agencies” regulations clearly shov.1
additions toand deletions from existing regulations; 3) a requirement that
all proposed regulations be published in advance of their effectiveness;
and 4) a requirement that all regulations be filed with the legislature as
provided by the legislative regulation review procedures. The procedures
should allow maximum opportunity for public comment both in the
promulgation and adoption of regulations as well as in the legislative
review process.

To assist legislatures in establishing effective procedures for the legis-
lative review of regulations, the committee makes the following additional
recommendations:

Recommendation #2:
mMttee recommends ttetad dSrgle jJant comitiee, enpovnered tonest
yaar-roud be desigated arestablided toperformtte regulatian redew



function. The committee should include members representing both
houses. Legislatures may also wish to consider including representation
from the major substantive standing committees on the reviewcommittee.

Recommendation #3;

Recognizing the difference in state constitutions and judicial inter—
pretations, the committee recommends that the strongest possible review
structure be created in each s:=re, consistent with the state"s constitution.

Recommendation #4:

The committee recommends that the committee or commit ees desig—
nated to perform regulation review be adequately staffed by permanent
legislative staff, so that review of regulations is effectively accomplished.

Recommendation #5:

The committee recommends that the review committee in each state
have the authority to review all proposed and preexisting regulations.

Recommendation £6:

The committee recommends that reasonable time constraints be
imposed on all levels of the regulation review process lo provide for

adequate review and for expeditious final disposition of regulations by
both the committee and the legislature.

Recommendation £7:

The committee recommends that procedures be established for the
promulgation ofemergency regulations, with reasonable time limitations
on committee review and on the effectiveness of those regulations lo
prevent agency circumvention of the legislative review process.

Recommendation £8:

The committee recommends that the review committee meet often
enough to provide adequate review of proposed regulations which
agencies file.

Recommendation #9:

The committee recommends that legislative bill drafting and coun—
seling agencies adopt specific guidelines to assure that all bills granting
rule-making authority to administrative agencies be reviewed before intro—
duction to assure (hat V legislative intent is clearly spelled out in the hill,
and 2) adequate standards are included to guide agencies in rule pro—
mulgation pursuant to the hill.



REGULATION
REVIEW STRUCTURES

Because of the size of state legislatures, the most effective method of
requlation review is through the committee process. The review can gen-
erally be divided into three categior!es: 1) review by substantive standing
committees; 2) review bv a single joint committee, whether created for
that purpose or designated as part of other functions (such as a legislative
council); or 3) review by both, with standing committees reviewing during
the session and asingle joint committee reviewing during the interim.

Star.ding Committee Review

Regulation review by standing committees is usually initiated in one of
two ways. In some states, the agency submits the proposed regulations to
the presiding officers of each house for reference to the appropriate
standing committee. In other states, the agency submits the regulations
directly to a Erede_mgnated committee for each agency. Idaho, South
Carolina and Louisiana conduct regulation review through the standing
committee structure. _ . _

In some states, the standing committees perform a second review of
regulations after initial review by a joint review committee. lowa and
Minnesota, for example, use this procedure. In Kentucky, a three-tiered
system is used. If the review body, a special joint subcommittee of the
Leglslatlv_e Research Commission, objects to a regulation, the agency'then
submits it to the appropriate standln? committee. If that committee
objects, the agency submits it to the full legislature. _

~The standing ‘committee review procedure allows the committee
which reported the bill authorizing the promulgation of regulations to
review those requlations for compliance with statutory authority' and
legislative intent. Since committee members and staff usually have the
expertise to deal with complex regulatlons in their substantive areas, their
involvement in the review procedure may be advantageous. This system
also allows the workload of review to he spread among all the committees.
~ One disadvantage of this procedure, however, s the possibility of
disagreement between house and senate committees reviewing the same

1



rules. Also, while standing committee members are most familhr with the
law authorlzm? the _re?ulatlons, they may be loo subjective in what the
feel is the legislative intent, especially if that intent is not clear in the law.
more serious drawback is the fact that most standing committees have a
heavy workload during the session and may not be able to handle a hl?h
volume of regulations requiring review. Also, standing committees usually
meet much less frequently during the interim, when many new regulations
are being promulgated.

Joint Committee Review

The _maiori_ty_ of the slates with formal regulation review procedures
use the single joint committee mechanism. Most of these committees are
bipartisan, with either proportional or equal mmon(tjy representation.
Some committees have an equal number of house and senate members
while others have more house than senate members. o

In some states, t"e review function is oerformed by the Legislative
Council, the agencv' which provides all seivices to the legislature. In
Kentucky, the Legislative Research Commission (a joint management
body) aPpomts a three-member regulation review subcommittee com-
phosed.o at leas! one member from each nouse and at least one memberof
the minority.

One a vanta?e of the joint committee structure is that in nearly all
states the committee's Prlmary.functlon Is requlation review, It meets fairly
regularly, both during the session and during the interim. Another advan-
tage is that the committee acts for the full legislature, not just one house,
and makes its recommendations lo the full I.eglslature. Unlike the standing
committees of each house, the joint committee ma¥ be more objective in
determining legislative intent from the language of a law.

O_ne_dlsadvanta%e of this structure is that committee members may
have limited knowledge of the substantive areas for which the regulations
are promulgiated anc' they may not be familiar with the development of t le
language of the enabling law which determines legislative intent. Also,
there may be the additional cost of staffing the committee, whetherwith its
own full-time staff or with staff from a central staff agency.

Standing Commitlee/loint Committee Review

Ina number of states the standing committees review regulations
while the legislature is in session and adesignated joint interim committee
performs the review durm? the interim. Kansas and Nevada hoth use this
system to some extent. In Kansas, all proposed regulations must be
submitted by December 31 of each ?]/ear to the reviser of statutes. During
the session, he refers them to both the Joint Committee on Administrative
Rules and Regulations and to the appropriate standing committee. The
Colorado legislature recently passed legislation to change from astanding



‘committee/joint committee system to a joint committee review structure,
but the bill"'was vetoed by the governor. . . _

~ This system combines the advantages of standing committee review
with the advantages of interim review by a joint committee.

The major disadvantage is that the review function is split. This may
cause a lack of cohesive Ieg1|slat|ve action and lead to a situation where
agencies may wait to promulgate regulations so they can be submitted to
the review body which will give the most favorablé consideration.

Recommendation #2;

After considering the alternative regulation review structures, the com-
mittee recommends that a single joint committee, empowered to meet
?ear-.round, be designated or established to perform the regulation review
unction. 7/ ?committee should include refresentatlon from both houses.
Legislatures may also wish to consider including representation from the
ma/or substantive standing committees on the review committee.



REGULATION
REVIEW POWERS

~The powers of the legislative committees charged with the responsi-

bility of rewewmg requlations generally fall into four categories: 1) ad-
visory; 2) repeal o a_reé;ulatmn by the legislature; 3icommittee suspension
for a specified period of time; and 4) committee suspension without
required legislative affirmation.

Advisory

In general, legislatures which cannot nullify, suspend, amend or
modify a requlation-are considered to have only advisory review powers. In
most advisory states, the review committee may return regulations to the
Bromulgatmg agency with recommended changes which the agency Is not

ound to accept. These advisory committees may recommend to the full
legislature that the law authorizing the promulgation of rules be amended,
requiring passage of abill. Arkansas, Missouri and Nebraska are states with
advisory" review powers only. R _
lowa has a regulation review process which is advisory, but which

places the burden of proof on the agency once objections to a regulation
are raised by the committee. The burden of proof shifts to the agency" in
any future court action and it must prove itdid not violate legislative intent
OL_statt_utory authority in adopting the regulation over the committee's
objection " , , , ,

_ ] Regulation review committees with advisory powers only are less
likely to be challenged on constitutional separation of power grounds.
This'procedure does involve review for compliance with statutorY author-
ity and Ieﬁlslatlve intent and offers a basis for passage of a bill tha chan?es
the enabling statute. Also, a?enmes are usually responsive to committee
recommendations and grateful when the committee points out errors in
the. re?ulatlons. The lowa system, while only a_dwsor%, dees give the
legislature an advantaqe in a subsequent court action, whether that action
IS .rou%ht bv the legislature or by a citizen adversely affected br the requ-
lation. The constitutional separation of powers question is not likely to be
raised because the legislature has no power to suspend or nullify.

One disadvantage of the advisory- review system is that in most cases



the committee has no recourse (except recommending a change in the
enabling statute(} if an unresponsive agency refuses to accept the commit-
tee recommendations. The only other recourse for (he legislature is
through the judicial slystem, and in that case, the legislature would have to
assume the costs of litigation in challenging agency regulations in court,

Repeal of a Regulation by the Legislature

In some states, the legislature has the authority to repeal or nullify
requlations through the passage of either a bill or resolution. This is usually
done upon the recommendation of the reviewing committee. In Georgia,
if a repealing resolution is Fass_ed by a two-thirds majority' of each house,
the regulation is nullified. If it is passed by less than a two-thirds majorltY,
the resolution must be su’ milled to the governor for his signature. In
Maine, all new regulations automaticallyexpire in fiveyears unless theyare
repromuI?al_ed. _ _

~ Regulation repeal procedures give the legislature the power to take
affirmative action in the face of agency unwillingness to modify objection-
able rules. The primary disadvantage may be the constitutional question of
whether the legislature has the authority to nullify a regulation promul-
gated by an executive branch agency.

Committee Suspension for a Specified Period of Time

A third means of reviewing agency' regulations is for the committee to
have the power to suspend requlations for a specified time, thus delaying
or temporarily repealing their effectiveness. Before the specified time has
expired, however, the full legislature must affirm the committee's suspen-
sion by prescribed means or the re_?ulatlon goes into effect. Legislative
affirmation would pe.rmanentIY nullity the regulations. Minnesota, South
Pakota and Wisconsin are stales where the committee has the power to
suspend regulations subject to the approval of that action by the full legis-
lature within a certain time. _ _ _

The Frlnmpal advantage of giving the committee suspension power is
that the legislature is able to take immediate action when faced with an
agency' which refuses to modify objectionable regulations, Also, agencies
are more likely to write regulations which are technically correct and in
compliance with both statutory authority and legislative intent. And since
Iegls!gtllve affirmation is required, arbitrary action by the committee is not

ossible.

g There_may be constitutional questions with this structure in two
resgeqts. First, there is the issue of whether the legislature even has the
autnority- to suspend or nullify a regulation promulgated by an executive
branch "agency. Secondly, there may be a question of the legislature's
authority to delegate suspension power to a legislative committee, even



though :hc committee cannot permanently suspend a regulation without »
vote ot the toll legislature.

Another possible disadvantage is the cost tn the agency and the public
caused by the delay of effectiveness of a regulation. However, most states
have procedures for the implementation of emergency regulations on a
temporary' basis, with legislative review taking place after regulation is in
eitect.

Committee Suspension Without Required Legislative Affirmation

The fourth method of review is similar to the third The committee has
the power to suspend or dela?/ the effective dale of a regulation for a
specified time, but unless lhe legislature overturns the committee's sus-
pension through positive action, the suspension becomes permanent.
Connecticut. Michigan, Tennessee and West Virginia are the only states
where this structure exists. Connecticut's law says that the legislature
"rr.av" vote to sustain or reverse the committee's suspension, but the lack
of positive action sustains the suspension. In Tennessee, the suspension is
in effect until rescinded by a joint resolution of the legislature. The
Tennessee attorney general, however, has advised the governor that this
procedure is unconstitutional.

Again this structure allows the legislature to take action when faced
with an unresponsive agency and may encourage agencies to write better
regulations which are more likely to conform with statutory authority and
legislative intent. ) ) ) o

The main disadvantage to this structure is the serious constitutional
question of whether the committee can, in effect, nullify a regulation
without a vote of the full legislature to sustain that action.

Recommendation #3:

Recognizing the difference in state constitutions and judicial inter-
pretations, the committee recommends that the strongest possible review
structure be created in each state, consistent with the state's constitution.

Among the particular considerations which should be reviewed are
questions such as the following:

L. How strictly has your stale's supreme court interpreted the "separation
of powers" clause of your state constitution?

2. How strictly has the court enforced the prohibition against delegating
legislative power to the executive? What guidelines have been set forth?
How "complete" must abillbe when it leaves the legislature? Excluding
local acts and constitutional amendments, can the effectiveness or im-
plementation of a bill be conditioned upon future events after enact-
~nt by both houses andapproval by the Governor? Do laws delegating
rule-making power have to have adequate standards swelled out in the
act?

3. Does your constitution specifically detail the "bicameral” principles?



Does hicameralism mean that both houses have to agree on allactions
(other than interna! rules) taken by that body, or.hat either house can
negate the actions of the other?

Is there a constitutional provision in your constitution requiring the ap-
proval or veto (or at least presentation to the Covernor) of even," resolu-
tion ororder to which the concurrence ofboth houses maybenecessar)'?
Ifso, how has the court interpreted it? Does your state make a distinction
between a concurrent and joint resolution, and for what mily each be
used?

How have your courts ruled on "legislative intent”? Is determination
of Ie%islative intent solely ajudicial function? Can legislators testify as to
legislative intent? In coun decisions on statutory construction, are
courts bound by statements of legislative purpose, intent, and pre-
ambles sometimes found within legislative enactments?

Have the courts ruled on the power ofa current legislature to determine
the legislative intent of a previous body?

Do legislative committees have a statutorily-recognized standing? How
have courts looked at standing committees — as official entities em-
powered to take authoritative actions, or as simply internal subunits of
a legislative house, with advisory functions only to the full house? Can
they be delegated powers of a full house?

Do agencies have to have a specific grant of rule-making power before
adopting rules, or is it only necessan that such rules pertain to the
iImplementation of astatutory‘or constitutional grant ofpower or respon-
sibility? Additionally, can agencies have inherent rule making power?
(For example, many state supreme couns have established that they —
the court — have certain inherent powers — as the Power to prescribe
rules and regulations for the state bar and rules ot procedure within
courts. Additionally, governors and the Iresident cite as an inherent
power their authority to issue executive orders and take a number of
other actions.)



_The states which require legislative affirmation of a review committee
action or recommendalion use one of three methods of legislative aciion:
1) by simple resolution of either house; 2) by joint or concurreni resolu-
tion; and j, by bill or statute.

Simple Resolution

~ The simple resolution method allows eiiher house to sustain the com-
mittee action or recommendation by a simple resolution. Oklahoma,
which uses this system, required aconcurrent resolution of both houses to
sustain the committee recommendation prior to 1975, .

~The advantage of this method is speedy affirmation of the committee's
action or recommendation. o

The disadvai tages center around the constitutional weakness of the

method, since tne full legislature is not required to act. Also, this method
could cause division between the two houses of the legislature.

joint or Concurrent Resolution

~Another method of affirming a committee action or recommendation
is through a joint or concurrent resolution. Under this system, in most
states no action by the governor is required. Idaho, Montana and Vermont
are among those ‘states which utilize this method.

There are two primary advantages to this method. First, it provioes that
the full legislature take action, assuring a unified decision. Secondly, in
most cases, it does not_re(iulre gubernatorial action, so the Ierqlslature IS
making the final determination as to legislative intent and compliance with
statutory authority. o _

There may Dbe, however, constitutional problems in some s ates
because in order to change a regulation which has the force of law, a
statute has to be passed and signed by the governor.

Statute
The third method of Iegiislatiye action on a review- committee's action
or recommendation is by bill. This may be done in the form of a bill either
to repeal the regulation or to amend the statute underwhich the regulation



was promulgated. In Arkansas, Florida and Nebraska, all of which have
advisory powers, the Ieglslature can enact a law amending the statute
granting the promulgation authorlt?/, in Colorado, Minnesota and
Wisconsin, the legislatures can nullify a regulation by statute. Kansas
provides that a statute be enacted to repeal an existing ret_?ulatlon,_but that
a concurrent resolution is sufficient to prevent the implementation of a
proposed regulation. _ o o

The statute method is the most constitutionally sound, since it
adheres to the regular lawmaking process. The main dlsadvanta?ells that it
involves the executive branch ip determining whether a regulation was
promulgated within the authority granted by the legislature.



STAFFING

There are two means of p_rovidin? staff for the legislative review cf
requlations: 1) through a full-time stall' devoted to the review of regula-
tions; or 2) through a part-time staff provided by a central staff agency or
individual committees.

Full-time Staff
The number of full-time staff devoted to requlation revitA- varies
greatly among the states that use this structure. Florida's Joint Administra-
tive Procedures Committee has a staff of six full-time attorne)(s and four
administrative personnel. Most states with full-time staff usually have one
or two full-time professional staff. _ o
~ Full-time statf is utilized only by states which nave asingle joint com-
mittee structure. States with standing committees use either committee
staff to Fe.rform review on a part-time basis or staff from a central agency.
Full-time professional staff are able to handle the volume of proposed
regulation and perform a thorough review of all regulations. However,
the primary" disadvantage of this staffing structure is, of course, the cost of
maintaining a full-time staff. Florida has abudget of $310,000 tor its regula-
tion review committee. Michigan, with two full-time attorneys, has a
budget of S74,000.

Staff by Central Service Agency or Committee

The staff structure used most frequently for reviewing regulations is
the assignment of staff on a part-time basis from a central staff agenc%/'.
Usually, one or more attorneys or research analysts are assigned from the
legal services or hill drafting agency, the code revisor's office, or the
research ag ancy. Alaska, Connects utand Maryland all use this type of staff
structure. Idaho and Nevada, which use the ‘standing committee review
process, provide staff through the central research agency.

The use of staff from the central statf agency allows for staffing of the
regulation review function without the higher costs of full-time staft. Also,
man_Y. research agencies divide their -taff by areasof expertise so the staff is
familiar with the subjects of the regulations under review. In addition,



since the staff mar have helped to draft the enabling legislation, they are
familiar with the e&;_lslatlve intent, _

However, the disadvantage of this structure is that the staff has other
functions to perform and may not be able to devote enough time to the
requlation review function.

Recommendation #4:

The committee recommends that the committee or committee desig-
nated to perform regulation review be a.dequ.atelr staffed by permanent
legislative staff, so that review of regulations is eftectively accomplished.



PROCEDURES

Review of Proposed Regulations

Effective legislative regulation review can be accomf)lis_hed either
through_a review of all proposed regulations or through selective review.
In addition, some states have given the reviewing body the power to
review all or selected pre-existing re?ulatlons.
~ The process of total review usually requires that all proposed regzula-
tions be submitted to the "egislstive bod "handling review, The committee,
either by law or by tradition, may have the option of reviewing only selec-
tively. In at ieast one state, Colorado, the staff reviews all proposed regu-
lations and recommends consideration by the commitiee of selected
regulations which may have technical errors or be in violation o' either
statutory authority of legislative intent. Some states review proposed
regulations only upon the complaint of a legislator or citizen, even though
the committee has the authorin' to review all requlations.
Review of all proposed regulations by the committee is designed to
assure that no regulations are promulgated which may be in violation of
legislative intent or statutorr' authority. Total review, however, requires
much more staff and legislator time, and may not be necessarY- for a
majority of foroposed requlations. With selective review, complex and
controversial regulations can be given careful scrutiny.

Review of Pre-existing Regulations

The majority of states with regulation review structures has the power
to review regulations which are already in effect. In Florida, the review
committee is currently exammmﬂ all pre-existing and proposed regula-
tions. The process of reviewing all pre-existing regulations Is expected to
take from three to five years. In some other states, review of pre-existing
regulations is done on a selective or complaint basis.

This type of review assures that older regulations are brought up to
date or repealed if no longer needed. But, it can tie up valuable staff time if
not performed on a selective basis. Alsu, this procedure may raise con-
stitutional questions regarding a legislature's right to determine the legis-
lative intent of a previous legislature.



Recommendation #5:

The committee recommends that the review committee in each state
have the authority to review all proposed and preexisting regulations.

Time Constraints

~ Toinsure an orderly and expeditious review process, most states have
time constraints on the various Phases of the process. The aqency usually
has a certain number of days to file a regulation with the legislature before
it can lake effect. In some stales there is no time limit, but the Fro_pos.ed
regulation cannot go into effect without being filed with the legislative
review hody. - .

After the proposed regulation, |s_f|Ied.b% the agency, the committee
usually has a certain time period within which lo conduct its review. If the
committee does not object to the regulation within the time period, it is
deemed approved. . .

Some of the committees which have the power to suspend or
recommend nullification of regulations must have the affirmation of the
legislature within a certain time period or the regulation goes into effect. In
Minnesota and Wisconsin, the legislature must sustain the committee
action before the end of the next reqular session. In South Dakota, sus-
pension of a regulation during the interim is only valid until 30 days after
the beginning of the session without legislative affirmation.

Time constraints on the requlation review process are necessary' for
three reasons: 1) to prevent agency circumvention of legislative review of
requlations; 2) io insure adequate review time for the committee; and 3)to
provide expeditious final disposition ¢ regulations by the legislature.

Recommendation #6:

The committee recommends that reasonable time constraints be im-
posed onall levels of the regulation review process to provide foradequate
review and expeditious final disposition of regulations by both the com-
mittee and tne legislature.

Emergency Procedures

Most states with regulation review procedures have means by which
emergencF regulations car oe promulgated. These procedures may
include alimitation on the I fe of the emergency regulation and a provision
for review by the legislature Michigan's law allows emergency regulation:;
to remain in"effect r lly up to one yearwithout formal legislative approval.
This restriction prevents circumvent'O, of the review process br the
ag_encly. In Connecticut, under a lew passed in 1977, the agency must sub
mil all emergency regulations to the review committee five days prior fc
their effectiveness. The ccmmitiee has the authority- to suspend thosi



requlations within the five-day period. In Minnesota, emerlgency
regulations are effective for only 90 days, unless they are repromulgated
throqgh the normal process which includes legislative review. Kansas law
provides that "t_emporar%" regulations may be implemented by agencies
curmFg the interim after they have been approved by the Temporary Rules
and Regulations Board, which is composed of the chairman of the Joint
Commitlee on Administrative Rules and Regulations, the Secretary of State
and the Attorney General. All temporary regulations expire on the follow-
ing April 30.

Recommendation #7:

The committee recommends that procedures be established for the
promulgation of emergency regulations, with reasonable lime limitations
on committee review and on the effectiveness of those regulations to
prevent agency circumvention of the legislative review process.

Frequency of Review Committee Meetings

~ The review committees in many states which have legislative reFuIa-
tion review procedures usually meet once a month. Others meet only on
call when there are requlations pending review. Some states' committees
meet more often during the session than during the interim. o

The actual volume of regulations reviewed is difficult to deteri ,ine
because a regulation can be defined as anything from a one-word amend:-
ment to an entire volume of new procedures. Many states review about 20
to 25 regulations per meeting.

Recommendation #8:
The committee recommends that the review committee meet often

enough to provide adequate review of proposed requlations which
agencies file.

Bills Authorizing Promulgation of Rules

One reason why agencies might promulgate rules which do not con-
form with legislative intent is that the law authorizing such promulgatlon
may not specifically state the legislature intent. Also, the law ma)(. e 100
broad or general and may not Erowde agencies with specific guidelines for
the promulgation of rules. For example, a law may simply state that
"reasonable rules be promulgated to prevent unfair bankingcompetition.”

Recommendation #9:

The committee recommerids that legislative bill drafting and coun-
seling agencies adopt specific guidelines to assure that all bills granting
rule-making authority to administrative agencies be reviewed before intro-
duction to assure that (1) legislative intent is clearly spelled out in the bill,
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and (2) adequate standards are included to guide agencies in rule promul
gation pursuant to the bill.

Fiscal-Notes on Regulations

South Dakota re(iuires that each proposed regulation have a fiscal
note stating the effect the regulation will have on state revenue and/or
expenditures. This fiscal note, which is prepared by the agency- and
reviewed by the state Bureau of Finance and Management, must include
information on the fiscal impact for the first year and the continuing fiscal
impact, the assumptions made in preparing the statement and the source
of statistics used. The fiscal note is furnished to both the Interim Rules
Review Committee and the Joint Appropriations Committee, either of
which may refer it to the relevant standing committee for review, While
objections can be made to a regulation because of the fiscal note.it is un-
clear if a regulation can be suspended on that basis. _

The LIM Committee discussed the issue of fiscal notes on regulations
and decided that since it is a relatively new procedure, there was insuf-
ficient information on state experiences to warrant a committee recom-
mendation at this time.
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The legislative review of administrative regulations process has raised
anumber of constitutional questions which can only be answered by an
examination of each state's constitution and relevant court decisions. The
eight questions following Recommendation #3 (under "Regulation
Review Powers") provide guidelines for this examination. The four major

uestions being raised relate to 1) the legislative review process itself; 2
the delegation of legislative review authority to alegislative committee; 3
the committee’s and the legislature's power to suspend a requlation; an
4) the use of a bill or resolution to sustain committee action.

Legislative Requlation Review Process

~Legislative regulation review- has frequently been questioned as a
violation of the constitutional separation of powers concept. Opponents
of Ie%lslatlve review claim that mle-making is an administrative tunction
and that legislative review (and in some states, repeal) of rules is a usurpa-
tion of executive authority'. The U.S. Supreme Court has ruled in thecaseof
Bjckleyvs. Valeo (No. 74-736,424 U S. 2, lanuary30,19/6) that Congress, in
creating the Federal Election Commission with -a number of congression-
aIIY-appomted members, violated the U.S. Constitution's provision that
only the Preside it can appoint administrative officers. This case is signifi-
cant hecause it is the first time since 1928 that the Supreme Court has
addressed the question of separation of powers. The Buckley case may he
cited in challenges to Ie%lslatlve review- cowers because legislatures, after
passmg enabling legislation, are retaining some control over what is seen
as a wholly administrative function. .

Supporters of legislative review- contend that since the courts have
upheld the Ie(};]lslaturel's right to delegate rule-making authority lo
executive branch agencies, it'is consistent for legislatures to condition that
authority with a legislative review process. Also, agency’ rule-making is
more quasi-legislative than executive, so legislatures should be able to
retain control over what is essentially a policy-making function. _

Another separation of powers question arises with ruspect to the legis-



lature usurping the role of the judiciary to interpret the laws. However, it
has been argued that regulation review is actually the final step in the legis-
lative process, and that if requlations are reviewed prior to effectiveness,
that review is distinguishable from an after-the-lact judicial determination.

In Wisconsin, all legislation authorizing promulgation of regulations
also includes asection requmnP that those regulations be reviewed by the
legislature. This standardized language, as part of the bill signed by the
governor, puts the legislature in a stronger constitutional position since
the governor has approved the condition placed upon agency- rule-making.

Delegation of Legislative Review Authority

The deleqation of review authority- to a legislative committee may raise
constitutional questions, depending on the committee's powers, especi-
ally if those powers include suspension of regulations. But, as mentioned
above, court decisions have upheld the le |sIature's.r|g|ht to delegate its
power. Since the review power is delegated to an entirely legislative unit,
that delegation is proper as long as the full legislature retains control over
the committee's actions. The most serious constitutional question arises
when a committee is empowered to suspend regulations without affirma-
tion by the legislature.

Suspension Powers

Opponents of legislative review also argue that neither the committee
nor the full legislature has the authority- to suspend aregulation. The argu-
ments for this position relate to the authority to conduct review in the first
place. At the very-most, it is argued, the legislature can only have advisory
review powers, since once a law is passed, it is solely the executive
branch’s function to implement that law.

Defenders of legislative regulation review claim that only the legis-
lature can determine legislative intent, and suspension power insures that
that intent will not be violated. A state Supreme Court case in Wisconsin
challenged the committee's right to suspend a regulation. But the hill
upholding the committee's suspension was not passed before the end of
tdhe session and the court dismissed the challenge without a definitive

ecision.

~Suspension of a requlation by acommittee may pose serious constitu-
tional questions if, as In Connecticut, the legislature is not required to
uphold the committee's suspension. In Connecticut, a case is now-
pending which directly challenges that state's requlation review- pow-ers.
Connecticut isamong the .stron?est of all states with such powers. The case
will be irgued on separation of powers grounds and if finally decided br
the cou.t either for or against that state's legislative review- law, it will
provide a basis for couri action in other stales.



Method of Legislative Action

~Another constitutional question revolves around the method by
which the legislature repeals or upholds a committee suspension of a regu-
lation. It has'been argued that since a regulation has the force of law, only
the passage of a statute can repeal it. Attorney General opinions in
Michigan and Tennessee ruled that repeal of a regulation should be in the
formofabill. _ _ _

On the opposite side, it has been argued that since a hill requires a
gubernatorial signature to become law, the use of a bill brings the gover-
nor into the process of determining legislative intent, a violation of separa-
tion of powers. . _

The use of ajoint or concurrent resolution to repeal a regulation has
been argued as proper because approval of requlations is one of the con-
tingencies specified in the enabling legislation giving the agencies rule-
making authority. _ _ _

~ The use of a simple resolution of either house to disapprove a requ-
lation may be constitutionally the weakest method, since only one house is
exercising the power of the legislative branch.

Constitutional Regulation Review Powers

While most states with regulation review authority have acquired that
POWef by statute,_Mlchlﬁan has a constitutional provision giving a joint
_e(l;lsl_atlve committee the power to suspend regulations during the
inerim. The Florida legislature, which has only advisory review powers,
attempted to acquire repeal pow-ers through a constitutional amendment,
but the proposal was defeated in a statewide referendum in 1976, as was a
similar proposal in Missouri. _ _ o

~ Other states may try to put the regulation review pow-ers in their con-
stitutions to prevent future challenges to legislative authority in this area.



