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the board and the sufficiency of the ruled and the respondents’ demur- 
charges against the petitioner ad- rer to the petition sustained, 
mitted in the petition. The petition- Order reversed with costs, and pe­
er’s demurrer should have been over- tition dismissed.

A N N O T A T I O N .

Wh a t  offenses involve moral turpitude within statute providing grounds 
for denying or revoking license of dentist, physician, or surgeon.

[ D e n t ;  i ts,  gg 4; P h y s i c i a n s  a nd  S u rg e o n s .  §§ 7, 10.]

G ene ra l ly ,  a s  to  g r o u n d s  f o r  r e v o­
ca t ion  o f  va l i d  l icense  o f  phys i c i an ,  
s u r g e o n ,  o r  d e n t i s t ,  s ee  a n n o t a t i o n s  in 
54 A.L.R.  1504, a n d  82 A.L.R.  1184 
[ D e n t i s t s ,  § 4 ;  P h y s ic i a n s  a n d  S u r ­
geons,  §. 10] .

As to v a l i d i t y  o f  s t a t u t e  p ro v id in g  
f o r  r ev o c a t io n  o f  l icense  o f  ph ys ic i an ,  
s u r ge o n ,  o r  den t i s t ,  s ee a n n o t a t i o n s  in 
5 A.L.R.  94, a n d  79 A.L.R.  323 [ P h y s i ­
c i an s  a n d  S u rg e o n s ,  § 10;  S ta tu t es ,  
§ 27] .

T h e  s u b je c t ,  "Vio l a t ion  of  l iquor  
law as  i n f a m o u s  c r im e  o r  olTense in ­
v o lv ing  mo ra l  t u r p i t u d e , ” is d i sc uss ed  
in  a n n o t a t i o n s  in 40 A.L.R.  1048, and  
71 A.L.R.  217 [ A t to rn e y s ,  § 12;  C r i m ­
inal  Law,  8 19G; I n t o x i c a t i n g  L iquor s ,  
§ 55;  W i tn es se s ,  § S3].

I t  is  now  wel l  e s t a b l i s h e d  t h a t  the  
s t a t u t o r y  t e r m  " m o r a l  t u r p i t u d e , "  in 
con ne c t io n  w i t h  t h e  p r e s e n t  sub je c t ,  
c a r r i e s  w i t h  it  a  sufficient ly def ini te  
co n c e p t  to r e n d e r  i t  im m u n e  f ro m  a t ­
t a ck s  f o r  v a g u e n e s s  a n d  u n c e r t a in t y .  
T h u s ,  in H u g h e s  v. S t a t e  Medica l  E x ­
a m i n e r s  (1926)  162 Ga.  246, 134 S. E. 
42, t h e  c o u r t  held  t h a t  a  s t a t u t e  p r o ­
v i d i n g  fo r  th e  r ev o ca t io n  o f  a ph y s i ­
c i a n ’s l icense  up on  t h e  g r o u n d  of  c o n ­
v ic t ion  o f  a  c r im e  invo lv i ng  mor a l  t u r ­
p i t u d e  w a s  n o t  so vague,  u n c e r t a i n ,  
a n d  inde f in i t e  an to  r e n d e r  it  void,  a l ­
t h o u g h  i t  c o n t a i n e d  no def ini t ion of  
t h e  t e r m  " m o r a l  t u r p i t u d e . "  A n d  see 
S t a t e  Medica l  E x a m i n e r s  v. H a r r i s o r  
' 1916)  92 W a s h .  577, 159 P.  769, and  
Whi te v. A n d r e w  (1921)  70 Colo. 50, 
197 P.  564, b o th  in f ra .
With respect to revocation of li­

censes of dentists,.physicians, or sur­
geons, the nature and extent of the 
statutory term "moral turpitude" 
must, of course, depend in the first In­
stance upon the limitations, if any, 
and the exact wording of the statute.

T h u s ,  a  s t a t u t e  may  p rov ide  fo r  r evo­
c a t ion  in case  o f  convic t ion o f  a  “ fel ­
on y"  inv o lv in g  mor a l  t u r p i t u d e ,  or,  in 
m o r e  g en e r a l  t e rm s ,  a " c r i m e ” o r  "o f ­
f e n s e "  inv o lv ing  mur a l  tu r p i tu d e .  
As ide  f ro m  s u c h  l imi ta t ions ,  the  t e rm 
h a s  a p p a r e n t l y  a c q u i r e d  a  def ini te  or  
def inab le  m e a n in g ,  th e  e s se n t i a l s  of 
w h ic h  a r e  i n h e r e n t  w r o n g f u l n e s s  and 
an t i s o c ia l  t e n d e n c y  o r  effect .  T hu s ,  in 
F o r t  v. B r i n k l e y  (1908)  S7 Ark .  400, 
i l 2 S. W. 1084, u n d e r  a s t a t u t e  a u ­
th o r i z in g  the  r ev oc a t i on  of  a  p h y s i ­
c i a n ’s l icense  upo n  conv ic t ion  o f  a 
c r i m e  inv o lv ing  mor a l  t u r p i t u d e ,  in 
h o l d in g  t h a t  t h e  u n l a w f u l  se l l i ng  of 
in to x i c a t i n g  l i qu o r  w a s  not  su c h  a' 
c r ime,  th e  c o u r t  sa i d :  " ‘Moral  t u r p i ­
t u d e  is def ined to  be a n  a c t  of  ba s e ­
ness,  v i leness ,  o r  d e p r a v i t y  in t h e  p r i ­
v a t e  a n d  soc ia l  du t i e s  w hi ch  a  man  
owes  to  h is  f e l low men  o r  to society 
in g en e r a l . '  20 Am.  & En g .  Enc.  Law,  
872. See  a l so  Ex  p a r t e  Mason  (1896) 
29 Or.  18, 43 P.  651. 54 Am.  St .  R,-p. 
772 ;  Re K i r b y  (1897)  10 S. D. 822. 
414, 73 N.  W. 92, 907, 39 L.R.A.  856. 
Mora l  t u r p i t u d e  im pl i e s  so m e th in g  
im m o ra l  ir. i t s e l f ,  r e g a r d l e s s  o f  the 
f a c t  w h e t h e r  i t  is p u n i s h a b l e  by law. 
T h e  do in g  of  t h e  ac t  i ts el f ,  a n d  not  
’t s  p r o h ib i t i on  by s t a t u t e ,  fixes the  
m o r a l  t u r p i t u d e .  I t  s e em s  c l ea r ly  de- 
d uc ib le  f ro m  th e  above-c i t cd  a u t h o r ­
i t i es  t h a t  th e  w o r d s  ‘mor a l  t u r p i t u d e '  
h ad  a pos i t ive  a n d  fixed m e a n i n g  a t  
co m mo n law,  a n d  t h a t  t h e  i l l egal  sa l e  
of  i n to x i c a t i n g  l iquors ,  no t  b e i ng  an  
of fense p u n i s h a b l e  a t  com mon  law,  
does  no t  come w i t h i n  the  def ini t ion of 
a c r i m e  invo lv i ng  mo ra l  t u r p i t u d e .  In 
a  s t a t u t e  us i n g  a  w o rd  the  m e a n i n g  of  
w h ic h  is wel l  known,  a n d  which  h as  a 
de f ini t e  se n se  a t  common law,  th e  word  
will  be r e s t r i c t e d  to t h a t  sens e . "

A n d  u n d e r  the  sa m e  s t a t u t e ,  in
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S t a t e  Medical  Bil. v. R o d g e r s  (1935) 
190 Ark.  266. 79 S. W. (2ril  S3, the  
c o u r t  r e f e r r e d  to t h e  def ini t ion of  
" m o ra l  t u r p i t u d e "  in F o r t  v. Br ink ley  
(190S) 87 Ark .  400. 112 S. W. 1034, 
s u p r a ,  a n d  c o n t i n u e d :  " W e b s t e r  de ­
fines th e  t e rm  as  f o l lo w s :  'The  q u a l ­
i ty  of  a  c r i m e  inv o l v in g  g r a v e  in ­
f r i n g e m e n t  of  t h e  m o r a l  se n t i m e n t  of  
t h e  c o m m u n i t y  as  d i s t in g u i s h e d  f rom  
s t a t u t o r y  ma la  p r o h ib i t a . '  U n d e r  th es e  
de f ini t ions we h av e  no  h e s i t a n c y  in 
s a y i n g  t h a t  the  c r im e  of  w hi ch  ap p e l ­
lee p l ea de d  gu i l ty  is a c r i m e  invo lv ­
ing  m o r a l  t u r p i t u d e .  Pos ses s i on  of  
c o u n t e r f e i t  mone y  wi th  i n t e n t  to co r ­
r u p t  th e  c u r r e n c y  o f  t h e  c o u n t r y  and 
w i th  i n t e n t  to c h e a t  a n d  d e f r a u d  a ny  
p e r s o n  to whom it  is u t t e r e d  is a  base 
a n d  i n f a m o u s  c r ime. "

U n d e r  a  s t a t u t e  p r o v i d i n g  f o r  r evo­
c a t ion  of  a p h ys ic i a n ' s  l icense  f o r  u n ­
p r o fe ss io n a l  con duc t ,  i n c lu d in g  con­
vic t ion o f  a n y  o f tense  inv o lv ing  mora l  
t u r p i t u d e ,  a  s h o w in g  t h a t  the  d e f e n d ­
a n t  w a s  con v ic ted  in a F e d e r a l  co u r t  
of  k no w in g ly ,  by m e an s  of  the  Uni ted  
S t a t e s  ma i l s ,  g iv in g  no t i ce  a n d  in fo r ­
m a t io n  to c e r t a in  p e r s o n s  a s  to when ,  
how,  by whom,  a n d  by w h a t  m e a n s  an 
a bo r t i on  could  be p e r f o r m e d  and  p r o ­
duced ,  w a s  co ns id e re d  suff icient  for  a 
r ev o c a t io n  o f  l icense  in S t a t e  Medical  
E x a m i n e r s  v. H a r r i s o n  (1916)  92
W as h .  577, 159 P.  709, a n d  the  co ur t  
r e j e c t e d  t h e  co n t en t io n  t h a t  th e  t e rm  
“ m o r a l  t u r p i t u d e , "  a s  used in the  s t a t ­
u te ,  w a s  so v ag u e  a n d  u n c e r t a i n  as 
to r e n d e r  it  u n r e a s o n a b l e  and  void, 
s a y i n g  t h a t  the  w o rd s  w er e  c a p ab l e  of 
a c c u r a t e  def ini t ion a n d  w e r e  wel l  u n ­
de r s tood .

And u n d e r  an ac t  of  C o n g r e s s  p e r ­
m i t t i n g  th e  r ev o ca t io n  o f  the  l icenses  
of  p h y s i c i a n s  w h o  h ad  b o u t  conv ic ted  
of  c r im es  inv o lv ing  mo ra l  t u r p i t u d e ,  
the  c o u r t  in K em p  v. M e di ca l  .Super­
v i s o r s  (1917)  46 App.  1). C. 173, held 
t h a t  v io la t ion  of  a  s t a t u t e  by se n d in g  
t h r o u g h  t h e  ma i ls  a  l e t t e r  g iv in g  in ­
f o r m a t i o n  as to w he r e ,  by whom,  and  
by w h a t  m e a n s  an a b o r t i o n  m i g h t  be 
co m m i t t ed ,  w a s  su ch  a  cr ime ,  j u s t i f y ­
ing  a r ev oc a t io n  of  l icense  upon  con­
v ic t .  ‘ii t h e re o f ,  r e g a r d l e s s  of  w h e t h e r  
i t s  co m m is s i o n  a m o u n t e d  to a felony 
n r  a m i s d e m e a n o r ,  s a y i n g :  " A n a l y s i n g

the mot ive whi ch  p r om pt e d  appel lant  
to w r i t e  the  l e t t e r  f o r  the  ma i l ing  of 
which  he w as  convicted ,  b u t  one con­
c lus ion can  be r ea ch ed ,  namely,  a wil­
ful  a n d  i n te n t i o n a l  d i spos i t ion  on his 
p a r t ,  f o r  a sma l l  pe c u n ia ry  conside ra ­
t ion,  to p r o s t i t u t e  his  h igh  profession 
by p a v i n g  th e  w a y  f o r  the  commission 
of  a base f elony.  I t  may be t h a t  a 
c r i m e  could be commi t t ed  by merely 
m a i l in g  a l e t t e r  in v io la t ion  of  the act 
of  Congress ,  w i t h o u t  invo lv ing  moral 
t u r p i t u d e ;  b u t  t h a t  wou ld  depend  en­
t i r e ly  upon t h e  c o n t e n t s  of  the  let ter  
wh ich  f o r m s  th e  ' a s i s  o f  the forb idden 
act .  T h e  i aw v io la t ed  by appe l l ant  
was  no t  e n a c t e d  to p u r g e  t h e  mails 
of  a p a r t i c u l a r  c l a s s  of  ma i l  matter,  
b u t  f o r  the  p r o t ec t io n  o f  pub l i c  morals 
and  to p r e v e n t  th e  p romot ion  o f  crime. 
Abor t ion  is an immora l ,  base cr ime; 
an d  h e  who a ids  a nd  ab e t s  in i t s  com­
miss ion  by an  u n l a w f u l  use of the 
m a i l s  is g u i l t y  o f  a n  ac t  involving 
mora l  t u r p i t u d e . ”

In B run  v.  L azzell (Md. )  ( re­
po r t ed  h e r e w i t h )  an te ,  1453, und er  a 
s t a t u t e  m a k i n g  con v ic t ion  of a crime 
involving m o r a l  t u r p i t u d e  a ba s i s  for 
r evo ca t io n  o f  a d e n t i s t ’s l icense,  the 
c o u r t  he ld  t h a t  th e  olTcnse of  indecent  
ex p o s u re  w a s  c l ea r l y  in t h a t  category,  
espec ia l ly  u n d e r  a s h o w i n g  t h a t  i t  had 
been r ep e a t e d .  '

F a i l u r e  of  a p hy s i c i a n  to not i fy the 
pol ice a u t h o r i t i e s  w h e n  he  has  knowl­
edge  t h a t  a n y  common p r os t i t u t e  Is 
afll ieted w i t h  an  in f ec t i o u s  o r  conta­
g ious  v e n e r e a l  d i se ase ,  a s  r eq u i r ed  by 
s t a t u t e ,  m a y  o r  m a y  n o t  a m ou n t  to 
an ofFense inv o l v in g  mor a l  turpi tude ,  
d e p e n d in g  on tb e  c i r c u m s t a n c e s ,  wi th­
in th e  m e a n i n g  n f  a s t a t u t e  provid­
ing  t h a t  th e  Bo ard  o f  Medical  E x ­
a m i n e r s  m a y  r e f u s e  a cer t i f i ca te  to 
an y  a p p l i c a n t  g u i l t y  o f  "u np ro fes s i on ­
al co n d u c t , "  a nd  d e c l a r i n g  t h a t  .the 
w o rd s  " u n p r o f e s s i o n a l  conduct , " 
sh ou ld  in c lu d e  " w i l f  .1 d i sobed ience  of 
th e  l a w"  a nd  " c o n v ic t i o n  of  a ny  of­
fense  in v o l v i ng  mor a l  t u r p i t u d e . "  Ro 
Reno  (1037) —  Nev .  — , 64 I». (2d) 
1036. T h e  c o u r t  o b s e r v e d :  "W he th e r  
th e  m i s d e m e a n o r  o f  w h ic h  appe l l ant  
w a s  co nv ic te d  . . . w a s  an offense 
invo lv i ng  m o r a l  t u r p i t u d e  depends,  in 
o u r  op in ion ,  upon  th e  c i r cu ms ta nce s
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u n d e r  w h ic h  it  was  com mi t t e d ,  I t  
is eas i ly  conce i vab le  t h a t  a phy s ic i a n  
o f  t h e  m os t  e thica l  type ,  kn ow in g  a  
p r o s t i t u t e  to be afil icted wi th  such  a 
d isease ,  and  be i ng  a b o u t  to r e p o r t  the  
c a s e  im m ed ia te ly  to the  pol ice a u t h o r ­
i t ies,  m ig h t  h av e  h is  a t t e n t i o n  d is ­
t r a c t e d ,  be fo re  a c tu a l l y  do in g  so, by 
r e a s o n  of  some  em er gen cy ,  and  th e n  
f o r g e t  the  m a t t e r  f o r  se ve r a l  days .  
U n d e r  su c h  c i r c u m s t a n c e s  the  f a c t  
t h a t  he u n i n t e n t i o n a l l y  ove r looked  re ­
p o r t i n g  th e  case  to the  pol ice a u t h o r ­
i t i e s  wou ld  not  be  a  de f e n se  in a p r o s ­
ec u t i on  u n d e r  the  [ s t a t u t e ] .  . . .
No  more. '  t u r p i t u d e ,  how eve r ,  wou ld  
be  involved  in such  a  case .  . . .
T h e  o ffense def ined in [ t h e  s t a t u t e ]  
does  no t  n ec es sa r i l y  invo lve  mo ra l  t u r ­
p i tu d e ,  n o r  is d i s o be d ie nce  to t h a t  
l a w  n e c e s s a r i l y  wi l fu l .  T h e  im p o r ­
t a n t  [ qu es t i on ,  th e re fo r e ,  i s ]  w h e t h e r  
a p p e l l a n t ’s d i sob ed ie nce  . . . w as  
w i l f u l . "  A nd  the  c o u r t  r e a c h e d  th e  
conc lus io n  t h a t  u n d e r  t h e  p a r t i c u l a r  
c i r c u m s t a n c e s  t h e  r ev oc a t io n  of  the  
p h y s i c i a n ’s ce r t i f i ca te  s h o u l d  h av e  
been t e m p o r a r y  r a t h e r  t h a n  p e r m a ­
nen t .

In S t a t e  ex rel.  T u l l i d g e  v, H o l l in g s ­
w o r t h  (1933)  108 I' In,  GOT. MG So. GGO, 
t h e  co u r t  sa id ,  w i t h  r e f e r e n c e  to the  
a l l e ge d ly  f a l se  oa th  o f  a  phy s ic i an  
t h a t  he w a s  n ev e r  conv ic ted  o f  u c r im e  
inv o lv in g  mo ra l  t u r p i t u d e  ( su ch  c on ­
v ic t ion  b e i n g  a d v a n c e d  a s  a r eas on  
f o r  th e  ca n c e la t i o n  of  h i s  l i c e n s e ) :  
" M o ra l  t u r p i t u d e  involves  th e  idea of 
i n h e r e n t  b a s e n e s s  o r  d e p r a v i t y  in th e  
p r i v a t e  soc ial  r e l a t i o n s  o r  d u t i e s  owed 
by m a n  to  m a n ,  o r  by man to society.

I t  h a s  a l so  been d e n n e d  as 
a n y t h i n g  done  c o n t r a r y  to jus t i ce ,  
h o n es ty ,  p r inc ip le ,  o r  good mor a l s ,  
t h o u g h  it o f t en  invo lves  t h e  ques t ion  
o f  in t e n t ,  a s  w h e n  u n i n t e n t i o n a l l y  
c o m m i t t e d  t h r o u g h  e r r o r  o f  judgment ,  
w h e n  w r o n g  w a s  not  c o n t e m p l a te d . "  
T h e  c o u r t  g r a n t e d  a  p e r e m p t o r y  w r i t  
of  m a n d a m u s  to t h e  S t a t e  B o a rd  of  
Med ica l  E x a m i n e r s  f o r  the  p u r p o s e  of  

. -affording,  a m o n g  o th e r  t i l i ngs ,  a f a i r  
h e a r i n g  on the  suff i ciency o f  the  
c h a r g e  a nd  th e  q ue s t i o n  as  to w h e t h e r  
t h e  d e f e n d a n t  had  been in f a c t  gu i l t y  
o f  a c r i m e  in v o l v i ng  mo ra l  t u r p i t u d e .

A n d  in af f i rming  a j u d g m e n t  dis-
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m is s in g  a w r i t  o f  c e r t i o r a r i  f ro m  a 
S t a t e  Medica l  B o a r d ’s ac t io n  in r evok­
ing  the  l icense  o f  a  p hy s i c i a n  con­
v ic ted  in a F e d e r a l  c o u r t  o f  th e  sa le  
of  m o r p h in e  f o r  o th e r  t h a n  med ic inal  
pu r poses ,  to an  h a b i t u a l  u s e r  the reof ,  
u n d e r  a s t a t u t o r y  p rov i s ion  m a k in g  
convict ion  of  an offense inv o lv ing  
mor a l  t u r p i t u d e  one of- the  s t a t u t o r y  
g r o u n d s  f o r  r evo ca t io n  of  a ph y s i ­
c i a n ’s l icense,  t h e  c o u r t  in W h i te  v. 
A n d r e w  (1921)  70 Colo. 50, 197 P. 564. 
s a i d :  “ I t  is p r o p e r  f o r  t h e  co u r t  on 
c e r t i o r a r i  to s a y  w h e t h e r  the  c r ime 
sho w n  in the  ev id enc e  involved  mor a l  
t u r p i t u d e .  W e  t h i n k  t h e r e  can be 
no qu es t io n  t h a t  i t  did.  No o th e r  
a b u s e  of  d i s c re t io n  is su g g e s t ed ,  so 
the  board  is n o t  g u i l t y  of  su c h  abuse ,  
a nd  it  had  j u r i s d i c t i o n  of  t h e  s u b je c t  
m a t t e r  a n d  pe r son .  Upon  ce r t i o r a r i  
t he  c o u r t  cou ld  r ev ie w t h e  b o a r d ’s a c ­
t ion only upon  a q ue s t i o n  of  j u r i s d i c ­
t ion o r  g r e a t  a b u s e  o f  d i sc re t ion .  Code 
1908, § 331. T h e r e  w a s  no th ing ,  
the re fo r e ,  upon  w h ich  th e  Dis t r i c t  
C o u r t  could r e ve r s e  o r  modi fy  th e  
b o a r d ' s  ac t ion ,  a n d  th e  j u d g m e n t  of  
d i sm iss a l  w a s  r ig h t .  I t  is u r g ed  t h a t  
'mora l  t u r p i t u d e ’ is too inde f in i t e  a 
t e rm,  and  t h a t  th e r e f o r e  the  s t a t u t e  
is void;  bu t  t h a t  e x p r e s s io n  has  been 
used  in s t a tu te s ,  t e x tbooks ,  a n d  o p i n ­
ions  on the  common law, f o r  too ma n y  
y e a r s  to leave  any  qu es t io n  on t h a t  
s u b je c t . "  To  the  sa m e  effect  sec Sa-  
pe ro  v. S t a t e  Medica l  E x a m i n e r s  
(1932)  90 Colo.  5G8, 11 P.  ( 2 d )  555.

B u t  u n d e r  a s t a t u t e  p r o v id in g  fo r  
th e  r evo ca t ion  o f  a p h y s ic i a n ' s  licen.se 
a f t e r  conv ic t ion  of  a n y  o f fense  invo lv ­
ing  mor a l  t u r p i t u d e ,  the  c o u r t ,  in S ta t e  
Medica l  E x a m i n e r s  v. F r i e d m a n  
(1921)  150 .Temt.  152, 2G3 S. W. 75 
(on d e m u r r e r ) ,  s a id  t h a t  t h e r e  could 
be no revo ca t io n  m e re ly  be c au s e  of  
conv ic t ion  u n d e r  t h e  H a r r i s o n  A n t i ­
n a r c o t i c  Ac t  o f  se l l i n g  m o r p h i n e  con 
t r a r y  to  the  t e r m s  t h e re o f ,  on th e  
g r o u n d  t h a t  su c h  conv i c t i on  w a s  evi ­
denc e  of  " m o r a l  t u r p i t u d e "  w i t h in  th e  
s t a t u t o r y  def in i t ion,  a l t h o u g h  v i o l a ­
t ion of the  H a r r i s o n  Act  w a s  a f elony,  
e s pec ia l ly  w h e n  I."ken in con ne c t io n  
wi th  a s u b s e q u e n t  s t a t u t e  g r e a t l y  in ­
c r e a s in g  t h e  a m o u n t  o f  mor p i  inc  
w h ic h  p h y s ic i a n s  m i g h t  g ive to  pa -
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t i en t s ,  a n d  t h a t  i t  could n o t  be said 
t h a t  “ p r e s c r i b i n g  m o r p h in e  in co ns id ­
e r a b l e  q u a n t i t i e s  is an a c t  invo lv ing  
mo ra l  t u r p i t u d e ,  o r  even an i l legal  ac t  
in th i s  S t c t e . "  T h e  c o u r t  conc luded,  
however ,  t h a t  i t  was  “c o n c e i va b le ” 
t h a t  t h e r e  m i g h t  be  a conv ic t ion u n d e r  
th e  H a r r i s o n  A c t  w hi ch  would  show 
t h a t  th e  conv ic ted  p hy s i c i a n  h ad  been 
g u i l t y  of  ac t s  involving mor a l  t u r p i ­
tude ,  b u t  co ns id e r ed  t h a t  the  m a t t e r  
sh ou l d  n r t  be dec ided  upo n  d em u r r e r ,  
a n d  ac c o r d in g ly  r e m a n d e d  th e  cause  
f o r  a n s w e r  a n d  p r o o f  on the  ques t ion  
of  m o r a l  t u r p i t u d e ;  the  r ea son  a s ­
s ig ne d  be i n g  the  poss ib i l i ty  t h a t  the  
bo ar d  s tood  on i ts  d e m u r r e r  in th e  be ­
l ief  t h a t  th e  r ec o rd  of  th e  p r oc eed in gs  
b e f o r e  i t  c o n s t i t u t e d  p a r t  o f  t h e  bill,  
to w h ic h  i t  w as  n o t  ma de  a n  exhibi t .

I t  h a s  been held ,  in ca se s  wi th in  
the  sc op e  of  th e  p r e s e n t  sub je c t ,  t h a t  
w h e r e  a s t a t u t e  u n d e r t a k e s  to  cover  
the  s u b j e c t  of  r ev oc a t i o n  of  l icenses ,  
s p e c i f y in g  c a u se s  th e r e f o r ,  i t  should  
be s t r i c t l y  c o n s t r u e d  as  r e g a r d s  d e f ­
in i t ions.  T h u s ,  w h e r e  a  s t a t u t e  spe ­
ci fical ly d e s i g n a t e d ,  a s  a g r o u n d  for  
t h e  r ev o ca t io n  of  a d e n t i s t ' s  l icense,  
convr : t ion of  a  f e lony  invo lv ing  mora l  
t u r p i t u d e ,  th e  c o u r t  in Ke n tu c ky  S ta te  
D en t a l  E x a m i n e r s  v. Crowel l  (1927) 
220 Ky.  1, 294 S. W.  SIS. in ho ld ing 
t h a t  t h e  ex e r c i s e  of  the  p o w er  to r e ­
voke su c h  l i c ense  ( o r i g i n a t i n g  u n ­
d e r  a n d  by v i r t u e  of  the  s t a t u t e )  
s h o u ld  be conf ined to th e  ca u se s  and  
g r o u n d s  speci f ied th e re in ,  ru led  t h a t  a 
m i s d e m e a n o r  ( p o s s e s s in g  in t o x i ca t in g  
l i q u o r ) ,  a l t h o u g h  poss ibly  invo lv ing  
mo ra l  t u r p i t u d e ,  w a s  not  a g r o u n d  fo r  
r ev oca t ion .

A n d  In F o r m a n  v. S t a t e  Bd, of  
H e a l t h  (1914)  1f.7 Ky. 123, 1G2 S. W. 
790, u n d e r  a  s t a t u t e  a u t h o r i z i n g  th e  
r ev oca t ion  o f  a p h y s i c i a n ' s  l icense  u p ­
on conv ic t ion  o f  a  f e lony  invo lv ing  
mor a l  t u r p i t u d e ,  i t  w as  he ld  t h a t  a i d ­
ing  a n o t h e r  in c o n d u c t i n g  a med ica l  
i n s t i t u t e  and  p r a c t i c i n g  m e d i c i n e  fo r  
a  c o r p o r a t i o n  f o r  h i r e ,  in i t s  name,  a l ­
th o u g h  i l l egal ,  w a s  no t  in i t s e l f  o r  
u n d e r  t h e  s t a t u t o r y  de f ini t ion an  o f ­
fens e  inv o l v in g  mor a l  t u r p i t u d e ,  w a r ­
r a n t i n g  r ev o c a t io n  of  l icense ,  the  
c o u r t  s a y i n g :  " W h i l e  it  is u n l a w f u l  
for  a physicj ,an to p r a c t i c e  m e d ic i n e

in a n y  o t h e r  n a m e  tha n  h is  own,  and 
he may  be p u n i s h e d  fo r  this ,  his  li­
cense may no t  be fo r  this  revoked,  as 
eve ry  u n la w f u l  a c t  is not  g round  for  
tiie r evoc a t ion  o f  a l icense.  There  is 
n o t h i n g  in o u r  s t a t u t e  r eg u l a t in g  the 
a d v e r t i s in g  which  a physic ian  may 
p ro per ly  do,  and,  th oug h  he may in 
th i s  v io la t e  the  ph y s i c i a n s ’ code, it 
will  c o n s t i tu t e  no g ro un d  fo r  r evok­
ing his l icense un less  his  conduc t  is 
d i shon or ab l e ,  f r a u d u l e n t ,  a nd  involves 
mor a l  tu r p i t u d e .  . . . T h e  physician 
who  a d v e r t i s e s  t h a t  he can  cu re  a ce r ­
t a in  d i seas e  by a  new me th od  may  be 
p e r f ec t ly  s i n c e r e  in be l ieving t h a t  he 
can do so. On t h e  o t h e r  hand ,  the 
q ua ck  and the  c h a r l a t a n  who  f r e q u e n t ­
ly a d v e r t i s e  t h a t  they  can effect  cures,  
wh en  they  know t h e  ad v e r t i se m en t  to 
be f alse ,  a n d  t h u s  deceive and de­
f r a u d  the  publ ic ,  a r e  gu i l t y  o f  f r a u d ­
u len t ,  d i sh on o ra b le ,  and  un p ro fe s ­
s iona l  condu c t  invo lv ing  moral  t u r ­
p i tude .  W h e t h e r  t l  e ph y s i c i a n ’s acts  
w er e  s i n c e r e  o r  f r a u d u l e n t  and  done 
f o r  the  p u r p o s e  o f  d e f r a u d i n g  the 
publ ic  is a qu es t io n  to be decided by 
the  b o a r u  on all t he  f acts .  T he  l a t t e r  
p a r t  of  the  c h a r g e  a g a i n s t  Dr. F or ­
man,  in w hi ch  i t  w as  s t a t e d  t h a t  to 
d e f r a u d  the  pub l i c  he h ad  made  cer ­
t a in  f a l se  a n d  f r a u d u l e n t  s t a t e me nt s  
which  he knew  to be u n t r u e ,  and had 
t h u s  ena b led  the  i n s t i t u t e  to p ract ice 
a f r a u d  on v a r io u s  persons. ,  sufficiently 
sho w s  co n d u c t  on his  p a r t  t ha t  was 
d i sh o n or ab le ,  u n p r o fe ss io n a l ,  f r a u d ­
u lent ,  a nd  invo lv i ng  m >ral turp i tude ,  
and  f o r  the  p u r p o s e s  of  t h i s  case  must  
be t a ke n  as  t r ue .  We do not, of 
course ,  d e t e r m in e  t h a t  Dr.  F o rm a n  is 
gu i l ty .  He has  no t  been b e a r d  on the 
m e r i t s  of  t h e  case .  W h a t  the f acts  
a r c  will  be a qu es t io n  f o r  the  hoard 
to de te r m in e .  . . . T h e  in te n t  with 
w h ic h  the  ac t s  w e r e  done is the  gist  of 
th e  m a t t e r .  I f  t h e  doc to r  wt. ■ s in ­
ce re  in w h a t  lie d id  and  sa id,  or  -here 
w as  no mor a l  t u r p i t u d e ,  h i s  l icense 
ma y  no t  be r ev ok e d ;  b u t  i f  he had not 
su c h  r ea so n  f o r  his  co n d u c t  as  a man 
of  o rd i t  a r y  p r u d e n c e  would  usual ly 
ac t  r-i: n u n d e r  l ike c i r c um s ta n ce s ,  it 
•nay lie in f e r r e d  f ro m  th i s  t h a t  he was 
no t  s i n c e r e  a nd  t h a t  his conduc t  in­
volved mor a l  t u r p i t u d e .  T h i s  is a
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qu es t io n  to be  d e t e r m in e d  on al l  t he  
f a c t s  sh o w n  in the ev i de nc e , "

A l t h o u g h  no t  d i r e c t ly  w i t h in  the  
scope  of  the  p r e s e n t  s u b je c t ,  i t  may  
be ob se rve d  t h a t  some  s t a t u t e s  employ  
the  t e r m  "g r o ss  i m m o ra l i ty , "  in spe c i ­
fy in g  ca u se s  f o r  r e v o c a t io n  o f  l i­
censes,  and  th e  c o u r t s  h a v e  t a k en  v a ­
r ious v iews  of  t h e  sc ope  o f  i ts def ini ­
t ion,  some  o f  them l i n k i n g  it  w i t h  th e  
t e rm "m o ra l  t u r p i t u d e "  in the  se nse  
o f  b e i ng  coex tensive .  T h u s ,  in E ro w n 
v. H n s s ig  (1932)  13f> K an .  3S4, 15 P.  
( 2 d)  -101, i t  w a s  he ld t h a t  a p h ys ic i a n  
who  f a l se ly  r e p r e s e n t s  to  a  p a t i e n t  
t h a t  he  has  syph i l i s ,  f o r  the  pu r p o se  
o f  o b ta in in g  a  f ee  f o r  th e  t r e a t m e n t  
of  s u c h  d isease ,  is g u i l t y  o f  g r o ss  im­
m o r a l i t y  u n d e r  a s t a t u t e  p r ov id in g  
f o r  the  r evo ca t io n  of  a  p h y s i c i a n ’s li­
ce ns e  upon  p ro of  o f  g u i l t  of  f e l on y  or  
" g r o s s  im m or a l i t y , ” t h e  c o u r t  o b s e r v ­
ing t h a t  the l a t t e r  t e r m  h ad  no h a r d  
a n d  f a s t  def ini t ion,  b u t  w a s  d e s c r i p ­
t ive o f  a c o u r s e  of  c o n d u c t  ak in  to 
" m o r a l  t u r p i t u d e . "

" G r o s s  im m or a l i ty , "  used  n a m e d  in 
a  s t a t u t e  to d e s ig n a t e  a  c a u s e  fo r  t h e  
r evo ca t io n  of  a p h y s i c i a n ' s  l icense,  
w as  he ld in Rose v. B a x t e r  (1908)  7 
Ohio  N.  P. N.  S. 132, 18 Ohio  Dec.  N. 
P.  G5S (aff i rmed by C i r c u i t  Cour t ,  
w h ich  is aff i rmed w i t h o u t  op in ion  in 
(1909)  81 Ohio St .  522, 91 N. E. 1138) ,  
no t  so vague ,  u n c e r t a i n ,  b r oad ,  a n d  
c o m p re h e n s i v e  a s  to g iv e  t h e  me d ica l  
boa rd  tbe  sole po w er  to  d e t e r m i n e  
w h e t h e r  the  l icense  s h o u ld  be r evoked 
w i t h o u t  p r ov id in g  a n y  s t a n d a r d  as  to 
qua l i f i ca t ion .  T h e  c o u r t  s a i d :  ‘" G r o s s  
i m m o r a l i ty '  is a t e r m  w h ic h  ha s  been 
used a n d  h a s  r ece ive d  a d j u d i c a t i o n  a t  
the  h a n d s  of  a g r e a t  m a n y  co u r t s .  T h e  
w o rd  ’g r o s s ’ does  no t  m e a n  g r e a t  or  
h ig  o r  excess ive ,  n e c es sa r i ly ,  b u t  
r a t h e r  such  a wi l fu l ,  f l ag ran t ,  a nd  
s h a m e f u l  q u a l i t y  w i th  r e s p e c t  to  the  
oilice involved a s  r e n d e r s  th e  officer 
unf i t  to  hold his  l i c ens e  a n d  a u t h o r i t y  
to act .  Som et i me s  th e  ex p r e ss io n  is 
fo un d ,  u n d e r  t h e  law,  ‘g r o s s  m is b e ­
h a v i o r . ’ T h e  e x p r e s s io n  ‘m o r a l  t u r p i ­
t u d e ’ is closely ak in  to th e  ex p r e ss io n  
a t  ba r ,  a n d  h as  r eceived  a  g r e a t  ma ny  
in t e r p r e t a t i o n s ,  b u t  h a s  a l w a y s  been 
s u s t a i n e d  by th e  c o u r t s ,  so fa. '  as  I 
h a v e  been ab le  to a s c e r t a i n ,  a n d  1 find

no ca se s  in w h ic h  i t  h as  been held so 
inde f in i t e  a s  to p r e c lu d e  ac t ion  a g a i n s t  
a  pe r son  gu i l t y  th e re o f . "  A n d  th i s  
s t a t u t e  w a s  held  vio la ted,  w h e r e  a 
phy s ic i a n  m a i n t a i n e d  two offices u n d e r  
d i f f e r en t  n am es ,  in t e n d in g  th e r e b y  to 
p e r p e t r a t e  a f r a u d  upon  t h e  publ ic .

U n d e r  a s t a t u t e  a u t h o r i z i n g  a  S t a t e  
Medica l  Board  to  r evoke  th e  l icense of  
a  ph ys ic i an  wh o  h a s  been f o u n d  “a t  
any  t i m e  gu i l t y  o f  f e lo ny  o r  g r oss  im ­
m o r a l i t y , "  in a p p r o v i n g  the  r evocat ion 
of  a l icense  upon a  sh o w in g  o f  tw en t y -  
five v io l a t ion s  o f  t h e  H a r r i s o n  N a r ­
cot ic Ac t ,  t h e  c o u r t  in Sei tz  v. Ohio 
S ta te  Medica l  Bd. (1926) 24 Ohio 
App.  154, 157 N.  E .  304, sa id  t h a t  th e  
p h y s i c i a n  in qu es t io n  h ad  " t h e r e b y  
sho w n  su c h  a c o n t e m p t  of  th e  opinion 
of  the  r e s p e c ta b le  m e m b e r s  of th e  
com mu n i ty ,  a nd  su c h  an  ind i f fe rence  
to the  o b l ig a t io n s  t h a t  r e s t  upon  him 
in t h e  exe rc i se  o f  t h e  r e s po ns i b le  d u ­
t ie s  o f  h i s  ex a l t e d  ca l l ing,  t h a t  th e  
mi nd s  of  men  can h a r d l y  d i f f e r  upon 
t h e  p rop os i t io n  t h a t  he h a s  d i s h o n ­
ored  h ims e l f ,  d e g r a d e d  h is  p ro fe ss i on ,  
and  been  g r o ss ly  imm ora l .  If,  t h e r e ­
fore,  t h e  con v ic t ion  in the  F ed er a l  
c o u r t  w e r e  no t  of  i t s e l f  su c h  a fe lony 
as  wou ld  w a r r a n t  the  r ev oc a t i on  of  
th e  ce r t i f i ca te  in th i s  case ,  t h e  f ac t s  
upon which  t h a t  con v ic t ion  w a s  ba se d  
would  h a v e  been su ch  g r o ss  i m m o r a l ­
i ty a s  to h av e  r e q u i r e d  t h e  r evoca t ion  
of  the  cer t i f i ca te . "

A n d  in MefTert v. S t a t e  Fd .  of  M e d­
ical R e g i s t r a t i o n  ( Me l le r t  v. P a c k e r )  
(1903) 66 Kan.  710, 72 ? .  247, 1 
I , .R.A. (N.S. )  S l l  ( aff i rmed in (1904)  
195 U. S. 625, 49 L, ed. 350, 25 S. Ct.  
790) ,  in c o n s t r u i n g  a s t a t u t e  lod g ing  
in a S t a t e  Med ica l  Boa rd  d i sc re t ion  
to r e f u s e  to g r a n t  a  ce r t i f i ca te  to p r a c ­
t ice m e d ic i n e  to a n y  p e r so n  g u i l t y  o f  
f e lony  o r  "g r o s s  i m m o ra l i ty , "  ' t h e  
cour t  s a i d :  " I t  is co n t e n d e d  t h a t  the  
imm ora l  c o n d u c t  w i th  w hi ch  p la in t i f f  
in e r r o r  w as  c h a r g e d  was  n o t  p r a c ­
t iced by h im in t h e  l ine  of  h i s  p r o f e s ­
s ion,  and  t h e r e f o r e  w a s  no t  co g n i z a ­
ble by the  b o a r d .  T h e  l aw is not  t h a t  
the  b o a r d  m u s t  find t h a t  su c h  pe r s on  
h a s  been  g ro ss ly  im m o ra l  wi th  h i s  p a ­
tient:!,  b u t  t h a t  he  is . oss ly  im m ora l  
in h i s  g e n e r a l  ha b i t s .  We on ly  men-
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t ion  th i s  c o n t e n t i o n  to  co n d e m n  it. 
T h e  ob je c t  s o u g h t  is th e  p r o t ec t io n  of 
the  home  of  the  s i ck  a n d  d i s t r e s s e d  
f ro m  th e  in t r u s i o n  t h e re in ,  in a p r o ­
fes s i ona l  c h a r a c t e r ,  of  v ic ious  a n d  u n ­
p r i n c i p led  m e n — men  w hol ly  d e s t i t u t e  
o f  ail mora l  sens ib i l i t i e s .  I t  is  n o t  the 
pu r p o se  o f  th e  l a w m a k e r s  to  c lo the  a 
m a n  wi th  a ce r t i f i ca te  o f  m o r a l  c h a r ­
ac te r ,  a n d  se n d  h im  o u t  to p r e y  upon 
t h e  w eak  a n d  u n s u s p e c t i n g , — upon 
th o se  w h o  wou ld  b e  en t i r e l y  a t  h is  
m e rc y , — a n d  q u ie t l y  a w a i t  th e  a c c o m ­

p l i s h m e n t  of  t h a t  wh ich obse rva t ion  
a n d  ex pe r i e n c e  have  t a u g h t  us  is ce r ­
t a in  to fol low,  b e fo re  d ep r iv in g  such 
p e r son  of  t h e  in d o r se m e n t  which  gave 
t h e  o p p o r t u n i t y  to com mi t  such  
wron g .  T h e  l aw di squa l i f i es  one g u i l ­
ty  of a fe lony .  I t  would h a r d l y  be 
co n t en de d  t h a t  th e  f elony  f o r  which  a 
l i cense may  be revoked m u s t  have  
been  co m mi t t ed  upon a pa t i e n t ,  or  
a g a i n s t  th e  p r o p e r ty  of  a pa t i e n t ,  or  
w h i l e  su c h  p h ys ic i a n  was  a t t e n d i n g  a 
p a t i e n t . "

H. D. W.

W. D. N E V E L S  et a!., Plffs. in Err., 
v.

H. H. HARRIS.

Texas S up rem e  C ou rt — F e b ru a ry  i !4, 1037.
(—  Tex .  — , 102 S.  W.  (2d)  1046.)

Usury, § 401 —  possibility, in case of acceleration, as cured by disclaimer.
1. Usury in respect of a loan which by its terms was to mature five 

years after date, so far as it is predicated upon the possibility that an 
acceleration clause might be exercised at the end of the first year, in which 
event the amount deducted by the lender from the face of the principal 
note, plus the interest note for the first year's interest then earned (inter­
est notes representing unearned interest being automatically canceled in 
that event by virtue of an express provision in that regard), would exceed
legal interest is negatived where the contract expressly states that it is
the intention of the parties to conform strictly to the usury laws "now" 
in force, and that "any of said contracts for interest shall be held to be 
subject to reduction to the amount allowed under said usury laws."

[See annotation on this question beginning on page 1471.]
Usury, § 40j —  disclaimer —  elTeci.

2. Lender m a y  not exact from borrower a contract that is usurious un­
der its terms and then relieve himself of the pains and penalties visited by 
law upon such an act by merely writing into the contract a disclaimer of 
any intention to do that which under his contract he has plainly done.

[.See annotation on this question beginning on page 1471.]

Usury ,  § 1 —  c o n s t r u i n g  i n s t r u m e n t s  
to g e th e r .
3. P r i n c i p a l  no te ,  i n t e r e s t  notes ,  

a n d  deed of  t r u s t ,  al l  ex e cu te d  a t  t h e  
s a m e  t ime,  a r e  to be  t r e a t e d ,  t o g e t h e r  
w i t h  the  ap p l i c a t i o n  f o r  t h e  loan,  as 
c o n s t i t u t i n g  one c o n t r a c t  a s  r e g a r d s  
tb e  q ue s t i o n  of  u su r y .
U su r y ,  § 18 —  fees  to  l e n d e r ’s  ag e n t s .

4. P a y m e n t s  f r o m  t h e  p ro ce eds  of  a 
loan o f  bo na  fide f e e s  to t h e  l e n d e r ’s 
spec ia l  a g e n t  f o r  s e rv ic es  in  i n s p e c t ­
in g  th e  l and  s e c u r i n g  t h e  loan a nd  
p a s s i n g  on tbe  so l ve n cy  o f  th e  b r-

r o w e r ’s s u r e t  os, a n d  fo r  the  a t to r ­
n e y ’s se rv i ce s  in e x a m i n i n g  t h e  ab ­
s t r a c t ,  d r a w in g  t h e  p a p e r s  p e r t a in in g  
to  th e  loan,  a n d  in s u c h  o t h e r  m a t t e r s  
a s  w e r e  p r o p e r  u n d e r  th e  c i r c u m s t a n ­
ces,  a r c  n o t  to he c o ns id e r ed  as  in te r ­
es t  u n d e r  t h e  u s u r y  laws,  w h e r e  such 
a g e n t s  h a v e  only l imited o r  special  
a u t h o r i t y  a n d  t h e  l e n d e r  does  no t  p a r ­
t i c ip a te  in th e  f u n d  so paid.

[See  It. C. L. t i t l e  " U s u r y , "  § 39.] 
U su r y .  {?1 —  r e a l  a m o u n t  of  loan.

5. F o r  t h e  p u r p o s e  of  d e t e r m in in g  
q u e s t i o n  a s  to  u s u r y ,  the  r ea l  a m ou n t
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O RA L  OBLIGATION

o ra l ob ligation . S e e  O b ligation .

o ra l tu rp itude. T he ac t o f b a sen e ss , v ile n e s s , or the 
d ep rav ity  in p rivate and so c ia l du ties  w h ich  m an 
ow e s to h is  fe llow  m 3 n. or to so c ie ty  in g en era l, 
con trary  to  accep ted  and cu stom ary  ru le o f right and 
du ty  be tw een  m an and m an . S ta te  v . A d k in s , 40 
Ohio A pp .2d  473, 320 N .E .2 d  308, 3 1 1 ,  69 0 .0 .2 d  4 16 . 
A c t or b eh av io r that g r a v e ly  v io la te s  m oral sen tim ent 
or accep ted  m oral s tand ard s o f com m un ity  and is a 
m ora lly  cu lp ab le  qu a lity  held  to be p resen t in som e 
cr im inal o ffe n se s  a s  d istin gu ish ed  from  o th ers . L ee 
v . W iscon s in  S ta te  Bd . o f D en ta l E xam in e rs , 29 
W is .2d  330 , 139  N .W .2d  6 1 , 65. T he qu a lity  o f  a 
cn m c  in vo lv in g  g ra v e  in fr ingrm ent o f the m oral s en ­
tim ent o f the com m un ity  a s  d is t in gu ish ed  from  s ta tu ­
to ry  m ala p roh ib lta . P ecp le  v . F e rgu son , 55 M isc .2d  
7 1 1 ,  286 N .Y .S ,2 d  976. 981 S e c  a lso  Turp itude .

o rnnd* so lu tion is cau sa  /msricndiy S5l(y)uw- 
r.hiydwnss k o z a / . L a t . Fot the purpose o f d e lay in g  
o r postpon in g  p aym en t or p erform ance .

ora rcprobatur In leg e  /m o rs  reprabC-ydsr in l iy j iy / . 
D e lay  is rep robated  in lasv.

o ratorium  / in 6 h rs l6 r ( i)y sm /. A  term  d e s ign atin g  su s ­
pension o f a ll o r  o f certa in  lega l rem ed ies aga in st 
debtors , som etim es au thorized  b y  law  du ring f in an ­
c ia l d is tre ss , A  p enod  of p erm iss ive  or ob lig a to ry  
d e la y ; sp e c if ic a lly , a period du ring w h ich  an  ob ligo r 
lia s  u lega l right to de l., m eeting  an  ob ligation . 
S tate cx  te l, Je n s e n  L iv e s to c k  Co . v , l lv s lo p , 1 1 1 
Mont. 12 2 , 107 i»,2d 1088, 1092 . D e la y  or postpnnc- 
nent o f an  ac tion  or p roceed ing . S ee  In junction ; 
R estra in ing  order.

ire favo rab le  term s c lau se . A  p ro v is ion  in a labor- 
n anagem en t con tract b y  w h ich  the union ag rees not 
o m ake m ore favo rab le  ag reem en ts w ith  other and 
om peting em p loyers .

ire or le s s . A bou t; su b stan t ia lly ; o r ap p ro x im ate ly ; 
m p ly ing  that both parties a ssum e the r isk  of an y  
irdm ary d isc rep an cy . The w ords a re  in tended to 
o ver  s ligh t or un im portant In accu rac ie s  in qu an tity , 
lartcr v. F in ch , 186 A rk . 954, 57 S .\V .2 d  408; and are 
ird innrily to be Interpreted a s  tak in g  ca re  o f unsub- 
tan tla l d if fe te n ce s  o r d ifferen ces o f sm a ll im portance 
om pared to the w ho le  num ber o l item s transferred .

u oovcr , In add ition  thereto , a lso , fu rtherm ore , lik e- 
v ise , b eyond  th is , b es id es tlus,

rgana tlc -m arriage . S ee  M arriag.e.

rgang lnu . or m org im giva /m o rg ie n ja n a / 'ja v a / , A g' .t 
a the m orn ing a lt e r  the w edd ing ; d ow ry ; (lie I.us- 
an d ’s  g ilt to h is w ife  on the d ay  a fte r the w edd ing ,

rgue /rn 6 r g / . A  p la ce  w here the bod ies ot persons 
una dead  are kept for a lim ited tim e and exp o sed  to 

tew , to the end that th r re la t iv e s  or fr ien d s m ay 
Jen tify  them .

rrnon. A m em ber o f the Church of Je s u s  Christ o f 
.ittc r-d ay S a in ts  I lie Church w a s  o rgan ized  in 
830 at S en e ca , N ew  Y o rk , b y  Jo s e p h  Sm ith , and 
u lay its h eadqu arters ,u e  m Sa lt L a k e  c i t y , U tah .

rnlng lo an . An unsecured loan to perm it the bor- 
over, g en era lly  a stockb roker , to c a rry  on his busi- 
ess for th e day .

91(1

M oron . A  term  ind icating a m en ta lly  d e fe c t iv e  p e r v „ t 
u su a lly  h av in g  a m en tal ag e  o f e igh t to tw e lv e  year*, 
an d  an  I.Q . o f  50 to 70.

M orph inom an ia , or m orphin ism  /m orfanam eyn filya 
/m orfon izam /, The opium  hab it . An e x c e s s iv e  tie 
s ire  for m orph ia .

M orris P lan  C om pany . An indu str ia l b an k  wh ich  a c . 
c ep ts  m on ey  from  the pub lic  fo r investm en t in ,u 
v e stm en t ce rt if ic a te s  w h ich  d raw  in terest period ica l 
ly  p ayab le  to  the in vesto r , and  w h ich  bank lends 
m oney p r in c ip a lly  to s te ad ily  em p loyed  sa la r ied  pen 
p ie w ho  are  requ ired  to secu re  rep aym en t w ith tlir 
endorsem ent o f tw o  other em p loyed  sa la r ied  peop le , 
the contract ca llin g  for in sta llm en t p aym en ts over a 
one yea r  period , O ther secu red  loan s a re  a lso  m ade 
Board  o f C om 'rs o f Tu lsa C oun ty  v . R em ed ia l F inam  e 
C orporation , 186 O k l. 6-18, 100  P .2d  240, 242.

M ors /m 6 r z / . L a t . D eath . S ta te  v. L o g an , 244 Mu 
3 5 1 , 126  S .W .2 d  256, 259.

M ors dic ltur u ltlinum  supp lic ium  /m 6 rz di'sad-r altamam 
sap li'sh(iy)am /. D eath is cu lled  the " Ia s i pun ish 
rnen t," the "e x tr em ity  o f p un ishm en t."

M orsc llum , o r m orsc llu s , t e r r r  /m orsfib rn  t f lir iv  
/M a s * / . In o ld Eng lish  law , a sm a ll p arce l or bit • »f 
land .

M ors om nia so lv it /m 6 rz dm niya sO lvat/. .Death «li% 
so lv e s  a ll th ings , \p p lie d  to the ca se  o f the death " i  
a p ar ty  to an  ac tion .

M orta l. D estru ctive to life ; c au s in g  o r o ccas ion ing  
d eath ; e xp o s in g  to or d e se rv in g  d eath , esp ec iu lh  
sp ir itu a l d ea th ; d ead ly ; fa ta l, a s , a m orta l wound, • 
ii ,o ita I s in ; o f o r p erta in ing to tim e o f death .

M o rta lity , The re la t iv e  Inc idence o f death .

M orta lity  ta llie s , A m eans o f asce rta in in g  the probable 
num ber o f y ea rs  an y  m an or w om an o f a g iven  age 
an d  o f o rd in ary  health  w ill l iv e . A  m orta lity  t.ibtr 
e xp re ss e s , on the b as is  o f th e  group stud ied , the 
p rob ab ility  that, o f a num ber o f p erso n s o f equa l 
exp ec ta t ion s  o f life w ho  are  liv in g  at the beginn ing 
an y  y e a r , a certa in  num ber o f d e a th s  w ill occur w ith 
In that y ea r . N a tion a l L ife  & A c c . In s . C o . v . I) s  • 
D .C .T cnn ., 38 ! F .Supp . 1034 , 1037 .

Such  ta llie s  a re  used b y  in su ran ce com pan ies m 
de l erm ine the prem ium  to be ch a rg ed  for those In t l |r  
re sp ec t ive  ag e  groups.

M ort c iv ile  /uu 'ir(l) s jv iy l / .  In F ren ch  law . c iv il d ead ' 
a s  upon conv ic tion  for fe lony . It w as n om in a lly  a l>" 
Ish cd  in 1 854, but som eth ing ve ry  s im ila r  I "  
effec t at le a st , still rem ain s. T hus , the property 
the condem ned , p o sse ssed  by h im  at tile' date " I  I " '  
co n v ic t io n , go es and b e long s to  h is  su cc e s so r s  ( b e "  
tiers), a s  in c a se  o f :m  in te s ta c y ; and  lus 
acqu ired  p roperty g o es  to  the sta te  b y  right <> 1 
p rero gativ e  (/rar droit dr ilv'.hrrrnrr), tint the ^ 
m ay , as a m atter ot g race , m ake it o ver m who le o ' 
part to the w idow  and ch ild ren .

Mort d 'an ce s to r  /m ort t ien sa x ta r / . An an c ien t and n*  ̂
a lm ost ob so lete  rem edy in the Eng lish  law  An 1  ̂
s ize  o f mort d ’.mcrst ir w as a writ w h ich  lay  '  ̂
person w hose an cestor d ied  se ised  o f land s m

.> 1 • y-7. ■
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f  & v * 's im p '7, and a fter h 
3 this w n t d irected t 

ass ize , w ho  shou ld 
.'Dr:'.T recogr. ze w hether 
? /  ; on the d a y  o f h is cP 

were (he n ext heir.
■i M ortgage /m o rg s j/- 

created b y  a w ritten 
the p erform ance o ' 

A t com m on law . 
ab so lu te  in its form  
form ance o f  som e a 
and the l ik e , b y  the 
to becom e vo id if 1 
the term s present: 
conveyance . The r 
of the lega l title tc. 
subject to d e feasa  
perform ance o f the 

The above dcfin i 
mon-law {i.e. estat 
gage. Such  ccn ce ; 
states. But in rr.. 
regarded as a  m ere 
estate . Ze ig ler v , 
894. 896. It is a 
property for the p. 
ance o f som e Otlv 
transaction m ay t.. 
conveyance in eff- 
form o f a  co n v e y a : 
ed a hybrid  or in 
mortgage.

See a lso  A ssum  
gage ; Bu lk  mortg 
m ortgage; Corpor 
trust): In rern m- 
lea se  ('Release ot 
Subm ortgage ; Ta 
Union m ortgage ( 
see ;o n a  fide. 
Amortized  m ortg ; 
pays the current i 
o f principal in his

Blanket mort Rapt 
c r e d e s  a lien on 
stantlal portion c 
asset.
Closed-end m ortf 
erty m ortgaged 
altered during tie
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to secure the e 
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con ten ts th ereo f had  been app roved  by  three ju s t ic e s , 
o r the m a jo r ity  o f the grand  ju ry  at a s s iz e s  or qu arter 
sess io n s . N o  petition  cou ld  be d e livered  b y  more 
n an  ten p erson s .

Tun . A  m ea su re  o i w in e  o r  o il, c o n ta in in g  fo u r  h o g s ­
h e ad s .

T u n g rev e  /ts r ig r iy v / . A  tow n -reeve or ba iliff ,

T on n ag e . A d u ly  in Eng land  an c ien t ly  due upon a ll 
w in e s  im ported , o v e r  and above the p risage  and but- 
le rage .

Turba / t i r b s / . L a t . In the c iv il lasv. a m u ltitude ; a 
crow d or m ob ; a tum u ltuous a s sem b ly  o f  p ersons. 
S a id  to c o n s is t o f  ten or fifteen , at the lea st .

T u rb a ry  / t s r h a r iy / . T u rb a r y , o r c o m m o n  o f tu rb a r y , is 
th e  r igh t or l ib e r ty  o f  d ig g in g  tu r f u p on  an o th e r  m an 's 
ground .

Turf and tw ig . A  p iece o f turf, or a tw ig  o r a bough , 
w ere  d e liv ered  b y  the feo ffo r to the feo ffe e  in m ak in g  
liv e ry  o f se is in , 2 B l.C om m . 3 15 ,

Turn, or toum  /Urn'. In Eng lish  la w , the grea t court 
leet of th e  courtly , a s  the o ld co u n ty  court w a s  the 
court-b aron . O f th is  the sh er iff "m s  ju d g e , und the 
court w as in c iden t to h is  o ffice ; w h ere fo re  it w a s  
ca lled  the " s h e r i f f s  to u m ;”  and it had Its nam e 
o r ig in a lly  from  th e sh e r iff  m ak in g  a  turn o f c ircu .t 
nbout h is sh ire , an d  ho ld ing th is court in ea ch  re sp ec ­
tive  hundred

Turncoat w itn e ss . A  w itn e ss  w ho se testim on y w as 
exp ected  to be fa vo rab le  but w ho  turns around and 
becom es an  ad verse  w itn e ss .

Turned to a right. In Eng lish  law . th is p h rase  m eans 
that a p erson  w hose e s ta te  is d iv e s ted  by  u surpation  
cannot e xp e l the p o sse sso r  by m ere en try , but must 
h av e  recou rse to an  ac tion , e ith er p o sse s so ry  or d ro i­
tural.

Turning S ta te 's  ev id en ce . S ee  S ta te 's  ev id en ce .

Turnkey . A  person , under the sup er in tend en ce o f a 
ja i .c r , w ho  h as the ch a rg e  o f the k e y s  o f the p rison , 
for '.he purpose o f open ing and fa sten in g  th e  doors.

Turn -key con trac t . T erm  used in bu ild ing trade to 
d e s ig n a te  th o se  co n tra c ts  In w h ich  bu ilder a g re e s  to 
com p lete w o rk  o f budd ing nnd in sta lla t io n  to point o f 
read in ess for o c cu p an cy . It o id in a r ily  m ean s that 
bu ilder w ill com p le te w o rk  to ce rta in  sp ec if ied  po in t, 
such  a s  bu ild ing a com p le te house r e ad y  for o ccu p an ­
cy  ns a dw e llin g , and that bu ilder ag re e s  to  a ssum e a ll 
n s k . G an tt v . V an  der H ock , 25 1 S  C . 307, 102 S .E .2 d  
2G7, 270.

In oil d r illin g  in du stry  a jo b  w here in  d r ille r  o f o il 
w ell u nd ertakes to fu rn ish  ev ery th in g  and does a ll 
w ork requ ired  to com p le te w e ll, p la ce  it on p roduc­
tion , and turn it o ver ready to turn the k e y  and start 
'X l runn ing into tan ks . Pet sa l D rilling  C o . v. C om ­
m iss ioner o f In te rn a l R evenu e , C .C .A .T e x ., 127  F.2U 
355, 357. A  tu rn -key con trac t to drill a w e ll in v o lv e s  
the testin g  o f the form ation  con tem p la ted  b y  the 
parties and com p le tion  o f a p roducing w ell or its 
ab andonm en t a s  a dry’ ho le , a ll done fo r an  agreed - 
upon to ta l con s id e ra tion , putting the r isk  o f r is in g  
co sts , w e ll troub le , w ea th er , and the lik e  upon the

dr ille r , but it dues no t, in the ab sence o f a c leax 
exp re ss ion , requ ire the driller to guarantee a produc­
ing w ell. T o tah  D rilling Co . v . A braham . &4 N .M . 380, 
328 P .2d 1083, 10 9 1 .

Turntab le doctr in e . A lso  term ed "a ttra c t iv e  n u isan ce " 
doctr in e . T h is doctnn e requ ires the ow ner o f p rem is­
es not to attrac or lu re ch ildren into unsu spected  
danger o r  great bod ily  harm , by keep ing thereon 
a ttrac tiv e  m ach in ery  or dangerous in strum en ta lit ies 
in an  exp o sed  and unguarded  cond ition , an d  w here  
in ju r ies h av e  been rece ived  b y  a ch ild so en ticed  the 
en try  is not regarded a s  u n law fu l, and does not n eces­
sa r i ly  preclude a reco ve ry  o f dam ages; the a ttra c t iv e ­
n e ss  o f the m ach in e o r  structure am ounting to an  
im p lied inv ita tion  to en ter . It im poses a liab ility  on a 
p roperty  ow ner for in ju r ies to a child o f tender y ea rs , 
resu ltin g  from  som eth ing on h is p rem ises th at can be 
opera ted  by  such  a ch ild  and made dangerous b y  him . 
and w h ich  is a ttra c t iv e  to him  and ca lcu la ted  to 
induce h im  to u se it, w here he fa iis  to protect the 
th ing  so  that a ch ild o f tender yea rs cannot be hurt b y  
it.

D octrine Is that w ho  m ain ta in s or crea tes upon h is 
p rem ises or upon the prem ises o f anoth er in an y  
pub lic p lace  an in strum en ta lity  or cond ition  w h ich  
m ay  rea son ab ly  be exp ec ted  to attract ch ild ie n  o f 
tender y ea rs  and to constitu te a danger to them  is 
u nder du ty to ta k e  the p recau tion s that a rea son ab ly  
prudent person  w ou ld  ta k e  under s im ila r  c ircum ­
s tan ce . to preven t injury' to such  ch ildren . S ch o ck  v . 
K ingting Bros, and Bam urn ft B a ile y  Com bined 
S h ow s , 5 W a sh .2d 599. 105 P .2d 838, 8 13 .

The dangerou s and a llu ring qualities o f a ra ilroad  
tu rn tab le g ave  the "a ttra c t iv e  nu isance ru le " the 
nam e o f "T u rn tab le  D o c tr in e ."  L ou isv ille  &  N . R . Co . 
v . V aughn , 292 K y . 120 , 16G S .\V .2d  -53, -16.

S e e  a lso  A ttra c t iv e  nu isan ce doctr in e ,

Turp is / t ir jw s / . La t. In the c iv il law , b a se ; m ean ; 
v i le ; d isg race fu l; in fam ou s ; u n law fu l. A pp lied  both 
to th ings nnd persons.

Tu rp is cau sa  /t irp a s k 6 w / , A  ba se  cau se ; a v ile  or 
im m oral con s id e ra tio n ; a  consideration  w h ich , on 
account o f its im m ora lity , is not a llow ed  b y  law  to be 
su ffic ien t e ith er to support a contract o r found an 
ac tion ; e.g., fu ture illic it in tercou rse .

Turp is con tractu s /larp as k an tr .ck tas/. An im m oral or 
in iqu itous con tract.

Turp is est p ars quic non nunvenlt cum  suo In to  /t irp a s  
6s i parz kw iy  non k sn v fyn si k irn  s(y ) iiw ow  td w d ow /. 
T h e part w h ich  does not ag ree  w ith  its w ho le  is o f 
m ean  accoun t [en titled  to sm a ll or no con sideration ) .

Turp itude /ta rp st(y ) iiw d /. In its o rd inary sen se , inher­
ent b a sen e ss  or v ile n e s s  o f p rin cip le or ac tion ; 
sh am efu l w ick edn e ss ; d ep rav ity . In its lega l sen se , 
e v e ry th in g  done con trary  to  ju s t ic e , h on esty , m odes­
ty , or good m ora ls . An ac tion  show ing  g ro ss  d ep rav i­
ty . T raders ft G en era l In s . Co . v . R u sse ll , T e x .C iv . 
A p p ,; 99 S .W .2 d  1079 , 108-1.

Mor.il liirjiiuiilc. A  term  o f frequent o ccu rren ce in 
s ta tu te s , e sp ec ia lly  (.hose p rov id ing  that a  w itn e ss ' 
con v ic tion  o f a cr im e in vo lv in g  m oral turp itude m ay  
be show n  a s  tend ing to Im peach  his c red ib ility . In 
g en era l, it m ean s ne ither m ore nor less than  "tu rp i-
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tu d c ,"  i.e., an y th in g  done con tra ry  to ju s t ic e , h on esty , 
m odesty , o r good m ora ls . It is a ls o  com m on ly  
de fin ed  as an  ac t o f  b a sen e ss , v ile n e s s , o r d ep rav ity  
In th e  p r iv a te  and so c ia l du ties w h ich  a m an ow e s to 
h is fe llow  m an o r  to so c ie ty  in g en era l, con tra ry  to 
the a c cep ted  and cu stom ary  ru le  o f r igh t and du ty 
betw een  m an and m an .

A lth ough  a v a g u e  term , it im p lie s  som eth in g  im ­
m oral in its e lf , reg a rd le ss  o f its be ing  pun ish ab le b y  
law . Thus ex c lu d in g  un in ten tion a l w rong , or an  im ­
p roper ac t done w ithou t un law fu l or im proper in tent. 
It is a lso  sa id  to be restr ic ted  to the g rave s t o ffen se s , 
con s ist in g  o f fe lo n ie s , in fam ous cr im es , an d  those 
that are m a l u m  in se and d is c lo se  a  d ep raved  m ind . 
S arto s v. Un ited S ta te s  D istr ic t C ourt for D istr ict o f 
N eb ra sk a , C .C .A .N eb ., 19  F .2d  722 , 724.

Turp ltudo /ta rp st(y )uw dow /. 
im m ora lity ; turp itude.

L a t . B a s en e s s ; in fam y ;

T u la e st cu stod ia  quic sib im ct cred ituc /t(y)uw da est 
ksst6 w d ( |)y s  kw iy  s ib aym et k redadsr/ That gu ard i­
an sh ip  is secu re w h ich  is in tru sted  to it s e lf  a lon e .

Tu te la /t (y )u w tiy la / . L a t . In the c iv il law , tu te lage ; 
that sp ec ie s  o f gu ard ian sh ip  w h ich  con tinued  to the 
age o f puberty ; the guard ian  be ing  ca lle d  "tutor," 

and the w ard , "pupillus." A  p ow er g iven  by the c iv il 
law  over a  free p erson  to defend him  w hen  b y  reason  
o f h is age he is unab le to de fend  h im se lf. A  ch ild  
under the pow er o f h is father w a s  not sub jec t to 
tu te lage , b ecau se  not a free p erson , caput liberum.

T u ie lr  nctlo /t (y )u w t iy liy  ,x k sh ( iy )ow /. L a t . In the 
c iv il law , an  action  o l tu te lage ; an  ac tion  w h ich  la y  
for a w ard  or pup il, on the term ination  o f tu te lage , 
ag a in st the tutor o r guard ian , to com pe l an  accoun t.

Tu te lage /t(y )uw da la j/ . G u ard ian sh ip ; s ta le  o f being 
under a gu ard ian . S ee  T u te la .

Tute la leg itim a /t(y )uw tiy la  la jidam a/, L eg a l tu te lage ; 
tu te lage crea ted  by act o f law , a s  w here  none had 
been crea ted  b y  testam en t.

Tutelarn reddere /t fy ju w t iy b m  red a r iy / . L a t . In the 
Civil law , to render an accoun t o f tu te lage . Tutelarn 

reposcere, 'o  dem and an  accoun t o f  tu te lage .

Tu te la testam en tar la  /t(y)ut»y la testarnen ter(i)ya /. T es- 
tum entary tu te lage or gu ard ian sh ip ; that k ind  o f tu ­
te lage w h ich  w a s  crea ted  by  w ill.

Tut cur. In Fren ch  law , a k ind  o f gu ard ian .
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Tutiu s sem per e s t curare acqu le lando , quam  in punlen- 
do , e x  parte m isericordise quam  e x  parte ju st it ic  
.'t(y )uw sh ( iy)ss  sem psr est eh reriy  akw aystxn dow , 
kw ;cm  in p yuw n iyendow , ek s  p .ird iy m iz jreko rd iy iy  
k w im  ek s  p ard iv ja s i is h iy iy / . It is a lw a y s  s a fe r  to 
err in acqu ittin g  than pun ish ing , on the sid e o f m ercy 
than  on the s id e  o f ju s t ic e .

ru lcu r suhroge . The title o f a second  gu ard ian  appo in t­
ed for an in lan t under gu ard ian sh ip . I Its lun ction s 
are ex e rc is ed  in c a se  the in terests o f the in lan t and 
Ins p r in c ip a l gu ard ian  con flic t .

tu t iu s  erra tu r e \  parte m itiorc /t(y )uw sh (iv )as ehreyd.tr 
ek s p ard iv m is lu y o r iy / Ii is sa fer to err on the 
gentler s id e  [or on the side of m ercy)

Tu to r /t (y )uw d sr / . One w ho le a ch e s , u su a lly  a p rivate 
in structor. S ta te  e x  re l. V eeder v . S ta te  Board  of 
Edu cation . 97 M ont. 1 2 1 ,  33 P .2d 5 16 , 522.

In the c iv il law , th is term  co rresponds n ear ly  to 
"g u a rd ian "  ( i.e ., a person appo in ted  to h av e  the care 
o f the person  o f a m inor and the adm in istration  o f his 
estate ) , ex cep t that the guard ian  o f a m inor w ho  has 
p assed  a ce rta in  ag e is ca lled  " c u r a to r ,"  and  has 
pow ers and du ties d iffer ing som ew hat from  tho se  o f 
a tutor.

T u to r a lienu s /t(y)uw dar e y liy iy n a s / . in  Eng lish  law , 
the nam e g iv en  to a stranger who en ters upon the 
land s o f an  in fan t w ith in  the age o f fou rteen , and 
tak e s  the p ro fits. H e muy be ca lled  to an account by 
the in fan t and be ch arged  as gu ard ian  in socage .

Tutor proprius /tyuw d ar p row p riya s /. T he nam e g iven  
in o ld  Eng lish  Jaw  to o n : w ho is r igh tly a guard ian  in 
so ca g e , in con lrad istin c don to a tutor alienus.

Tutorsh ip . D ie o ffic e  an  1 p ow er o f a tutor. The power 
w h ich  an in d iv idu a l, s ii juris, h as to tak e  ca re  o f the 
person o f one w ho is unab le to take c a re  o f h im se lf. 
T here are  four sorts o f tu torsh ip s : Tutorsh ip  by  na­
tu re ; tu torsh ip  by w ill; tu torsh ip  by the effec t o f the 
law ; tu torsh ip  by  the appointm ent o f the ju dge . C iv . 
C ode I-a. a rt . 247.

T utorsh ip  by  n a tu re . Upon the death  o f e ither paren t, 
the tu torsh ip  o f m inor ch ild ren  belongs o f  right to the 
o ther. Upon d iv o rce  or Ju d ic ia l sep ara tion  from  bed 
and board o f p aren ts , the tu torsh ip  o f each  m inor 
ch ild  b e longs o f right to the parent under w hose ca re  
he or she h as  been p laced  or to w hose ca re  he o r she 
h as  been en tru sted . A ll tho se ca se s  a re  ca lle d  tu tor­
sh ip  by n a tu re . C iv .C od e  L a , art. 250.

|
Tuteur o ff lc leu x , A  person over fifty  y ea rs  o f age m ay  I 

be appo in ted  a tutor o l th is sort to a ch ild  o ver  fifteen  j 

y ea rs  o f a g e , w ith  the consen t of the p a ten ts o f such  ! 
ch ild , or, in their d e fau lt , the eunseil do far mile. The 
du ties w h ich  such  a tutor b ecom es sub ject to are 
an a logou s to those in Eng lish  law  o f a p erson w ho  
p u ls h im se lf in loco parentis to an y  one.

T u to rsh ip  by w ill. T he right o f appo in ting a tutor, 
whether a re la tion  or a stranger , b e longs e x c lu s iv e ly  
to the father or m other dy ing last . T h is  is ca lled  
"tu to rsh ip  by w il l ,”  b ecau se  g en era lly  it is g iven  by 
testam en t; but i' m ay  lik ew ise  be g iven  by an y  d e c la ­
ration  by the su rv iv in g  fa th er or m other, or the p ar­
ent who is  the cu ra to r of the other spou se , e x ecu ted  
be fore a no tary  and tw o  w itn esses . C iv .C od e  L a , art. 
257 .

T u tr ix  / l( y )u w tr l) ts / . A  lem a lc  tutor, 

T .V .A . T enn essee  V a lle y  Authority .

Twn night gust /tu w n ay t g e s t / . In S axo n  law . a guest 
on the second  n igh t. B y  the law s o f T.dward the 
C on lessm  it w as  p rov id ed  that a man w ho  lodged  at 
an  inn . or at the house ol another, shou ld  be c o n ­
sidered , on the first n ight o f h is Iw ing there , a s tran ­
ger (uiii-ii'h); on the second  m ight, a gu est; on the 
th ird n igh t, a m em ber o f the fam ily . T h is had re fe r ­
en ce to the re spon s ib ility  o f the host or en terta iner 
lo r  o lle n se s  com m itted  by the guest

n-
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Twelfh ind l. The high* 
governm ent, who w e : 
w ere don e to  such 
made accord in g  to t i

T w e lfth  A m en dm en t . . 
lion ( 1 £04) wh ich a 
p resid en tia l election 
vote for P residen t 
ba llo ts in stead  of ve t 
on s ing le ba llot as b-

Tw elve -d ay  w rit. A  v  
18 &  19  V ie t ., c. 67. 
of e x ch an g e  and pro­
of court in 1 SS0 .

Tw elvem onth  rtw e lvn  
number), in c ludes a 
to be com puted acc 
e v e n ’ m onth .

T w dve -m on th  bond, 
ute e f fe c t iv e  Ja n . 2 i 
h ad ’ a doub le chara i 
to the Span ish  c iv il 
statutory judgm ent, 
other judgm ent o l :  
it being a lso  a cons

Tw elve T ab le s . The - 
law , fram ed  by a c 
upon the return of 
been sen t ab road t 
tions, The Tw elve 
transcribed  from *- 
partly  o f such  as w 
the m anners of the 
and m a in ly , perh-ir 
ancient k in g s . T ilt 
tion for the whole 
p rudence . T hey tv 
See 1 K en t.C om m . 
ly a cod ifica tio n . nr 
the cu stom ary  law  
elem ents in them , 
man.

Twentieth Amendm  
Am endm ent to th 
changed  the beg in : 
dcn tia l term s fron 
C ongressiona l ten  
thereby elirrunattn 
wh ich  had form -r 
even -num bered  yt 
C ongressm en  sat 
o ffice . The Am cr 
tial su ccess ion  unc

T w en ty -F ifth  Amenc 
im icn  (1907) whi 
Olfi, s o l P reside! 
rem ova l, or resigr

T w en ty -F irs t Amen* 
lu iio n  (1933) whir 
( 1  hth) but pro tub 
b eve rag es  into ai 
such b everages v
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Appel late Rules 216

Ru le 2 16 .  Expedited Appeals.
(a)  Scope.  This rule applies to the fol lowing classes o f  

appeals, and supersedes the other appel late rules to the extent 
that they may be inconsistent with this rule:

( 1 )  Ext radi t ion appeals;
( 2 )  Juveni le waiver appeals;
( 3 )  Pe rempto ry  chal lenge appeals.

( b )  Defini tions.
( 1 )  An appeal f r om  an o rde r o f  the superior court 

granting o r  denying an app’ .cation f o r  a writ o f  habeas corpus 
Hied under AS 1 2 . 7 0 . 0 9 0  by a person arrested on a governor ’ s 
warrant under the Un i f o rm  Criminal  Ext radi t ion Act,  is an 
“ ext radit ion appea l . ”  An appeal f r om  any othe r final judgment 
o f  the super ior  court  relating to the ext radi t ion o f  a person 
charged in this state o r  elsewhere with a crime is also an 
“ ext radi t ion appea l , ”  except that any appeal f rom a 11.lal judg­
ment convicting a person o f  a crime is not an “ extradi tion 
appea l . ”

( 2 )  A “ juveni le waiver appea l ”  is an appeal f rom ari order 
under AS 4 7 . 1 0 . 0 6 0 ( a )  f inding that a m ino r  is not amenable 
to  treatment under AS 4 7 . 1 0 .

( 3 )  A “ pe rempto ry  chal lenge appea l" is an appeal by a 
cr iminal  defendant f r om  an orde r denying the defendant ’s 
mot ion fo r  change o f  judge under Cr imina l  Rule 25 (d ) .

(c )  Jurisdictional  Limitat ion .  This rule does not permit 
an appeal to be taken in any ci tumstances in which an appeal
would  not be permitted by Ru le  202 .

(d )  Notice o f  Appea l .  The notice o f  appeal in an appeal 
under this rule shal l be fi led with the clerk o f  the court which 
entered the o rde r o r  judgment being appealed,  within ten days 
a f ter  en t ry  o f  the o rde r  o r  judgment.

The notice shal l ident i fy the appeal as an appeal under this 
rule, but the court  o f  appeals will apply this rule to cases within 
its scope whether they are so ide r l i f ied o r  not.

(e )  Forwarding Not ice o f  Appea l .  Immediate ly upon the 
fi l ing o f  a notice o f  appe;>‘ in an appeal  under this rule, the clerk 
o f  the trial courts shal l  no t i fy  the parties and the clerk o f  the 
appel late courts in the manner provided in Rule 204 (b ) .

( D  Reco rd on Appea l .  The  appel lant shall not designate a 
record on appeal . The  entire super ior  court file shall serve as
Alaska R o f C Supp. No. 37 1 1-82 A R  65
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the record on appeal , together with a cassette tape recording o f  
any hearing held in super ior  court i f  deemed necessary by the 
court  o f  appeals. P rompt ly  upon the filing o f  the appel lee ’s 
memorandum,  the clerk o f  the trial courts shal l transmit the 
original and copies o f  the record on appeal to the clerk o f  the 
appel late courts in the sam~ manner as fo r  othe r appeals.

(g) Memoranda on Appeal .
( 1 )  Within 10 days a f ter  f i l ing a notice o f  appeal in an 

appeal under this rule,  the appel lant shall file with the court o f  
appeals the original o f  a typewri tten memorandum in support 
o f  the appeal together with p r o o f  o f  service on al l o the r parties.

( 2 )  Within 10 days a f te r  service o f  the appe l lant ’ s memor ­
andum, the appel lee may file with the court o f  appeals the 
original o f  a typewrit ten memorandum in opposi t ion to the 
appeal.

( 3 )  N o  reply memorandum may be fi led unless ordered 
by the court .

( 4 )  The memoranda need not comp ly  with the require­
ments o f  Ru le  2 1 2  unless ordered by the court  o f  appeals.

( 5 )  The clerk o f  the appel late courts shall fo r thwith 
dupl icate copies o f  the memoranda f o r  use o f  the court .

( h )  Disposi tion o f  Appeals.  Appeals under this rule wil l be 
disposed o f  expedit ious ly by the court o f  appeals on the record 
and memoranda.  Oral  argument may be grantcd in the cou r t ’s 
discretion. (Sup reme Court  Order 4 3 9  effective Nobember 15.



THE SUPREME COURT OF THE STATE OF ALASKA 

ORDER HO. 439

R e v i s i n g  th e  R u l e s  o f  A p p e l l a t e  
P r o c e d u r e  t t  r e f l e c t  t h e  o r g a n i  
t i o n  o f  t h e  C ou r t  o f  A pp e a l s

IT  I S  ORDERED!

1 .  The R u l e s  o f  A p p e l l a t e  P r o c e d u r e  o f  t h e  S t a t e  

o f  A l a s k a ,  and 1  amendments t h e r e t o ,  a r e  r e s c i n d e d .

2 .  S'  erne C o u r t  Orde r  No.  1 4 ,  and a l l  amendments 

and r e v i s i o n s  t o  t h a t  o r d e r  a r e  r e s c i n d e d .

3 .  The a t t a c h e d  r u l e s ,  numbered L01  t h ro u gh  6 1 1 ,  

a r e  a d o p t e d  a s  th e  R u l e s  o f  A p p e l l a t e  P r o c e d u r e .

4 .  The R u l e s  o f  A p p e l l a t e  P r o c e d u r e  a d op t e d  by t h i  

o r d e r  a p p l y  t o  c a s e s  and p r o c e e d i n g s  f i l e d  i n  th e  Supreme 

Cour t  o r  th e  C our t  o f  A p p e a l s  on o r  a f t e r  t h e  e f f e c t i v e  d a t e  

o f  t h i s  o r d e r .  They  a l s o  a p p l y  on and a f t e r  t h a t  e l ate  to  

c a s e s  and p r o c e e d i n g s  f i l e d  b e f o r e  t h a t  d a t e ,  e x c e p t  t o  the  

e x t e n t  t h n t  t h e i r  a p p l i c a t i o n  wou ld  no t  be f e a s i b l e ,  o r  

wou ld  work i n j u s t i c e .  I n  wh i c h  c a s e  the r u l e s  r e s c i n d e d  by 

t h i s  o r d e r  a p p l y ,  n o t w i t h a t a m l i n g  t h e i r  r e s c i s s i o n .

DATED: O c t o b e r  2 1 ,  19H0

EFFECTIVE DATE: November I S ,  19H0
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a n u  r e c o m m e n d s ________________________________________________ ___________________________
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[ ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t h e __________________________________________  C o m m i t t e e
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TH E  L E G IS L A T U R E  C F  THE S T A T E  O F  A L A S K A
TlilPTED iTK IxT-ISLATUPI

F I S C A L  H O T S

H o u s e  J o i n t  R e s o l u t i o n  lie. 2
I. R E Q U E S T

B i l l / R e s o l u t i o n  Ho..__________________ ________________________________________________
T i t l e  " P r ~ r  ~ s I n c  -n - m e n t r n e n ~  - h e  n -r-; j-.p -7 3 f
R e q u e s t e d  bv ,j|,^ i ______________________________ Datg ~i / 1-1 n ■ -

A l a s k a  l i m i t i n g  t h e  l e n g t h  o f  r e g u l a r  s e s s i o n s  o f  t h e  l e g i s l a t u r e . "
II. F I S C A L  D E T A I L

A g e n c y  A f f e c t e d  o g f-j^a o f  O/- 32HQJ2
P r o g r a m  C a t e g o r y  A f f e c t e d  n f

'■ 1  o f {'j ^BRU, Program, Or S u b p r o g r a m ^ )  A f f ected,
(Note: If moi“* than one b u d g e t  c o m p o n e n t  is affected, s e p a r a t e  l i n e - i t e m  

a m o u n t s  and f u n d i n g  for eac h  c o m p o n e n t  in the anal y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( Thousands of Dollars)

100 P E R S O N A L  S E R V I C E S

200 T R A V E L
300 C O N T R A C T U A L
400 C O M M O D I T I E S

500 E Q U I P M E N T
600 LAN D  & S T R U C T U R E S
700 G R A N T S ,C L A I M S ,E T C .

FY S3 FY 84 FY S5 FY 86 FY 87 FY 88

T O T A L

--11=- - 0 - _n_ - d - _ n _

F U N D I N G  ( Thousands of Dollars)

G E N E R A L  FUND
F E D E R A L  FUNDS
O T H E R  ( S p e c i f y  Source)

P O S I T I O N S

NON!

FU L L  TI M E  
P A R T  TIME 
T E M P O R A R Y

III. A N A L Y S I S  (See Fis c a l  No t e  P r e p a r a t i o n  I n s truction, Se c t i o n  III)

N o  a d d i t i o n a l  f i s c a l  i m p a c t  is a n t i c i p a t e d  w i t h  H o u s e  J o i n t  R e s o l u t i o n  
No. 2.

• n •>
/{/' d A jiM J '/'-

.PREPARED 3Y rIV. DATE,_______
A G c N C Y  ~ •“

O r i g i n a l :  L e g i s l a t i v e  Finance PHONE • - • _. : 
c c : B u d g e t  and M a n a g e m e n t

P rime S p o n s o r  (First L e g i s l a t o r  Named) 

33-001 (Rev. 12/82)

•■itv D i r e c t o r
- v . rr ■i v i o i w n  o i

E l e c t i o n s
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I . R E Q U E S T
B i l l / R e s o l u t i o n  N o , ________________________________________ ________________________________

T i t l e  P r o p o s i n g  an a n e n d n e n t  to the C o n s t i t u t i o n  of the S tate of A l a s k a

H O U S E  J O I N T  R E S O L U T I O N  NO. 2

1 / 2 0 / 8 3RHIViHHKRXiHtoy l i m i t i n g  the length of r e g u l a r  s e s s i o n s Dat e

of the l e g i s l a t u r e .  R e q u e s t e d  by: R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l
II. F I S C A L  D E T A I L

A g e n c y  A f f e c t e d _______ L e g i s l a t i v e  A f f a i r s  A g e n c y

P r o g r a m  C a t e g o r y  A f f e c t e d  G e n e r a l  G o v e r n m e n t __________________________________

BRU, P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d  S e s s i o n   __________________

(Note: If m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  is a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

a m o u n t s - a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  in the a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  of  D o l l a r s )

1 0 0  P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L
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F U L L  T I M E  
P A R T  T I M E  
T E M P O R A R Y
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III. A N A L Y S I S  (See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III)

T h e r e  is n o  a d d i t i o n a l  cost for the D i v i s i o n  of E l e c t i o n s  to p l a c e  an 

i s s u e  b e f o r e  the v o t e r s  as that is the D i v i s i o n ' s  function.

IV. D A T E 0 1 - 2 1 - 8 3 P R E P A R E D  BY

'AGENCY_____

P H O N E ______

W a f T y  Haryt-i irec t o r ,  Adm i n .  Svcs,

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  
cc: B u d g e t  a n d  M a n a g e m e n t

P r i m e  S p o n s o r  (Fir s t  L e g i s l a t o r  N a m e d )  

3 3 - 0 0 1  (Rev. 1 2 / 8 2 )

Legis fa t/ive At fairs A g e n c y  
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To: S e n a t o r  B i l l  R a v ,  C h a i r m a n

S e n a t e  J u d i c i a r v  C o m m i t t e e

F r o m :  S e n a t o r  B e t t y e  F a h r e n k a m p

D a t e :  M a y  17, 1 9 8 3

S u b j e c t :  H J R  5

E n c l o s e d  y o u  w i l l  f i n d  b a c k u p  m a t e r i a l s  in s u p p o r t  o f  H J R  5, 
w h i c h  w a s  r e c e n t l y  r e a d  a c r o s s  a n d  r e f e r r e d  t o  v o u r  c o m m i t t e e .

I s t r o n g l y  s u p p o r t  t h i s  l e g i s l a t i o n ,  a n d  u r g e  y o u r  e a r l y  
c o n s i d e r a t i o n  o f  t h e  m e a s u r e .
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ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

FEB 2 5 1933

Februa ry 25, 1983 

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  Mike Syzmanski

FROM: Susan Brody, D i r e c t o r

RE: R e g u l a t i o n  R e v i e w  by the L egislature

R e s e a r c h  Request No. 8 3 - 8 7

Mark H i g g i n s  of yo u r  staff a s k e d  us to provide i n f o r m a t i o n  relating to 

l e g i s l a t i v e  r eview a n d  a n n u l m e n t  of a d m i n i s t r a t i v e  regulations. The 

f o l l o w i n g  mate r i a l s  a r e  attac h e d  to this memora n d u m :

• T h e  1980 Alaska Supreme Court decision in State of Alaska v. 

A . L . I . V . E  V o l u n t a r y  ̂ w h i c h  declared unconst i t u t i o n a l  the l e g isla­

ture ' s  a n nulment of regula t i o n s  by c o n c urrent resolution (see 

A t t a c h m e n t  A).

• A m e m o r a n d u m  from Billy Berrier, D i r e c t o r  of the Legal Services 

Di v i s i o n ,  dis c u s s i n g  the Supreme Court d e c i s i o n  (see A t t achment B).

• T he Nove m b e r  1980 Voters' Pamphlet d e s c r i p t i o n  of Ballot P r o p o­

siti o n  No. 1. T h e  measure, if it had been adop t e d ,  wo u l d  have 

e m e n d e d  the State Consti t u t i o n  to permit the l e g i s l a t u r e  to annul 

re g u l a t i o n s  by resolution (see At t a c h m e n t  C). The tallot m e a s u r e  

f ailed, w i t h  5 8,808 voting for the m e a s u r e  a nd 8 2,010 voting 

agai n s t .

Mr. H i g gins a s k e d  if we could provide any com m i t t e e  t e stimony on CS 

HJR 82 which put the measure on t h e  ballot. We have obtained the 

tapes of both the Senate and Mouse J u d i c i a r y  C o m m i t t e e  sessions on the 

r e s o l ution; however, we have not had an o p p o r t u n i t y  as yet to listen 

to them. The tapes have not been t r a n s cribed a nd t h e r e  is no additional 

i n f o r m a t i o n  on the c o mmittee hearings at the Le g i s l a t i v e  Library. 

Please let us kn o w  if you w o u l d  like copies of the tapes or if y o u  

w i s h  us to summarize the hearings. (It wo u l d  p r o b a b l y  be several 

weeks b e f o r e  we could complete the summary.)

Pouch Y , Stale C ap iio ! 
Ju n eau , A laska 9 ?E 1) 

(90~) *65-5991

1 State of Alaska v. A.L.I.V.E. Voluntary [606 P . 2d. 765].



R e p r e s e n t a t i v e  Szymanski 

F e b r u a r y  25, 1983 

P a g e  2

W e  were a l s o  a s k e d  to identify the n u m b e r  of times regulations had 

b e e n  c h a n g e d  or a n n u l l e d  by the l e g i s l a t u r e  prior to t h e  A.L.I.V.E. 

d e c i s i o n .  To date, we only have had time to compile data on resolu- 

ti ons a f f e c t i n g  r egulations for the period 1975-80. For that period, 

t h e r e  w e r e  ten resolutions i n t r o d u c e d  to annul regulations, two of 

w h i c h  w e r e  passed by t he legislature. In that same period, four r e s o­

lutions requested a change in regulations, none of which passed. Four 

a d d i t i o n a l  resolutions were i n t r o d u c e d  to a p p r o v e  r e gulations, two 

o f  which passed. S i m i l a r  data for t he period from 1959 to 1975 will 

t a k e  a d d itional tim e  to compile.

F o r  you r  i n f ormation, we have al s o  a t t a c h e d  a 1979 p u b l i c a t i o n  of the 

National C o n f e r e n c e  of State Legis l a t u r e s  (NCSL) e n t i t l e d  R e s t o r i n g  

t h e  Balance: L e g i s l a t i v e  R e v i e w  of A d m i n i s t r a t i v e  R e g u l a t i o n s , (see

A t t a c h m e n t  D)^ This report p r o v i d e s  a e s c r i p t i o n s  of pro c e d u r e s  used 

in other states to r e v i e w  a g e n c y  regula t i o n s  a nd contains r e c o m m e n d a­

ti o n s  to a s s i s t  legislators in d e v e l o p i n g  e f f e c t i v e  review procedures.

W e  will provide the additional in f o r m a t i o n  y o u  requested by March 15. 

If this c o m p l e t i o n  date will present a p r o b l e m  for you, p lease let me 

know.

SB / s j

A t t a c h m e n t s

A State v. A . L . I.V.E. V o l u n t a r y

B M e m o  from Legal Services on A . L .I.V.E. decision

C B allot P r o p o s i t i o n  No. 1 L e g i s l a t i v e  A n n u l m e n t  of Regulations

D R e storing the Balance L e g i s lative R eview of A d m i n i s t r a t i v e  

Re g u l a t i o n s
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S T A T E  o f A la s k a  and  D e p a r tm e n t  o f  
R e v e n u e . A p p e lla n ts .

v.

A .U .V X .  V O L U N T A R Y , A p p e lle e . 

N o . 3670 .

Sup rem e  C ou rt o f  A la s k a .

Feb. 29, 1980.

U n in c o rp o ra te d  a ssoc ia tion , which was 
p o lit ic a l action com m ittee  f o r  unions, 
b ro u g h t su it b ased  on a lle g a t io n  th a t D e ­
p a rtm en t o f F -evenue ’s d en ia l o f  p e rm it a l­
low in g  assoc ia tion  to o p e ra te  lo tte r ie s  was 
w ro n g fu l fo r  c e r ta in  reasons in c lu d ing  fa c t 
th a t  such d en ia l was based on con tinu ing  
e n fo rcem en t o f  a re g u la t io n  desp ite  its n u l­
li f ic a t io n  by le g is la tu re . T h e  S up e rio r 
C o u rt , Th ird  J u d ic ia l D is t r ic t , P e te r  J , K a -  
lam a rid e s , J .. g ra n te d  a ssoc ia tion  p a rt ia l 
su m m a ry  ju d g m e n t , and S ta te  and D e p a rt ­
m en t o f R ev enu e  appea led . T he  Sup rem e 
C o u rt , M a tth ew s, J . , held th a t  s ta tu te  Dro- 
v id in g  th a t le g is la tu re , 1 v concu r ren t reso - 
lu t io n  aoopteo o y  vote  oJ o o tn  nVEses, could 
a n n u l a re g u la tio n  c l an a re n c v  o r 0 0 0 1 ? ! - 
m en i v io la ted s ta te  c on s t itu t io n a l P rov is ions 
d e fin in g  the m echan ics o f  le g is la t io n .

p ..e rs e d  and  rem anded  w ith  di- 
o  ’.ions.

Boocheve r, C . J ., d issen ted  and fi le d  
op in ion  in which C onno r, J . ,  jo in e d .

1. S ta tu te s  1 0 7 (1 )
C o n s t itu tio n a l re q u irem en ts  th a t e ve ry  

b i ll be con fin ed  to  one su b je c t and th a t 
th e re  be a d e sc rip tiv e  t it le  a re  in tended to  
p re v e n t inc lu sion  o f  in cong ruou s and u n re ­
la ted  m atte rs in  sam e b ill and to  gua rd  
ag a in s t in ad ve rten ce , s te a lth  and fra u d  in 
le g is la t io n . C on s t, a rt . 2, § 13.

2. S ta tu te s  15 , 19
Purpose o f  s ta le  c on s t itu t io n a l p ro v i­

s ion  requ iring  th re e  read in g s  o f  a b ill on

reco rd ed  a n :  re q u ir in g  th a t  no b i ll pass
wish cu t ar. a f f i rm a t iv e  v o te  o f the m a io r i tv. % % 4 % • • 
co tn e  m em oersm p  o f eacn house is to  en ­
sure d e lib e ra tio n  p r io r  to  passage , to  ensu re  
that req u is ite  m a jo r i t y  o f  each house a f ­
f i rm a t iv e ly  votes to  enac t a b ill in to  law  
and to  p rov id e  a pub lic  rec o rd  o f  th e  v o te  
cast by  each le g is la to r . Const- a r t . 2 . § 14.

3. S ta tu te s  e = 2 6
Pu rp o se  o i s ta te  c o n s t itu t io n a l p ro v i­

sions to  e ffe c t  th a t no b i ll s h a ll becom e law  
unless g o v e rn o r has o p p o rtu n ity  to  v e to  it  is 
to p re se rv e  in te g r ity  o f  e x e c u t e  b ranch  o f 
g o ve rnm en t, and thus m a in ta in  eq u ilib r ium  
o f g o v e rn m en ta l p ow e rs , and to  act as a 
check on h as ty  and ill-c on s id e red  le g is la t io n . 
Const, a rt . 2, §§ 15, 17.

4. S ta tu te s  ^=•255
P u r fo s e  o f  s ta te  c on s t itu t io n a l p ro v i- 

s io r th a t law s a re  not to  becom e e ffe c t iv e , 
un less a tw o -th ird s  v o te  o f  m em be rsh ip  o f  
each house p rov ides o th e rw ise , u n t i l 9 0  days 
a fte r  they  a re  enacted is to  p - )v id e  fa i r  
o p p o rtu n ity  to  those peop le  a f fe c te d  by the 
leg is la tion  to  le a rn  o f it . C on st, a rt . 2, § IE .

5. S ta tu te s  c r -2 2
S ta tu te  p ro v id in g  th a t  le g is la tu re , by 

concu rren t re so lu tion  adop ted  by v o te  o f  
both houses, cou ld  annu l a re g u la t io n  o f  an 
agency o r d ep a rtm en t v io la te d  s ta te  consti­
tu t io n a l p rov is ion s d e fin in g  the  m echanics 
o f le g is la t io n . Const, a r t . 2 , §§ 1 et seq ., 5, 
1 3 -1S ; a rt . 3 , § 23 ; a r t . 10, § 12 ; A S  
44 .02 .32 0 (a ).

0. S ta tu te s  c— 22
W h en  le g is la tu re  w ishes to  act in an 

ad v iso ry  capac ity  it m ay  act by re so lu t io n , 
but i f  it w ishes to  ta k e  a c tion  h a v in g  a 
b ind ing  e ffe c t on those o u ts id e  th e  le g is la ­
tu re , it m ay do so o n ly  by  fo llo w in g  the 
enactm ent p rocedu re  se t fo r th  in S ta to  C on ­
s titu tion . C onst, a rt . 2 , § 1 e t seq.

7. S ta tu te s  c = 2 2
L e g is la tu re  has no im p lied  g e n e ra l 

power to  v e to  agency re g u la tio n s  by in fo r ­
mal le g is la t iv e  actions. C on st, a rt . 3 , § 23 ; 
a rt. 10 , 5 12.

ihrtrfe frLsrcie CHyi. requiring in a l vole cf 
eaer, legislator or. fir.al passage of a bill be

STATE n. A.U.Y.E. VOLUNTARY Alaska 769
C j i t  jla. A j z s x j -  F S L C
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S. A d m in is t ra t iv e  L a w  a n d  P ro c e d u re  
e=3S5

P o w e r g ra n te d  by  s ta te  c on s titu tio n a l 
p ro v is ion s  bo e f fe c t  th a t , u n le ss  they  a re  
d isapp roved  by le g is la tu re  w ith in  60 c a y s , 
changes in th e  law  by e xe cu tiv e  o rd e r sh a ll 
become e ffe c t iv e  a t  a c a te  th e re a ft e r  to  be 
designated  by g o v e rn o r  and t h a t  recom m en­
d a tion s  m ade by a s ta te  lo ca l bounda ry  
com m ission  becom e e ffe c t iv e  45  days a f t e r  
p re sen ta tio n  to  th e  le g is la tu re  uniess vetoed  
is n o t ru le -m a k in g  p ow e r, b u t , ra th e r , p ow ­
e r  to  change s ta tu te s , and , th u s , exp ress ion  
o f such pow e r in  C on s t itu -'o n  does n o t  
c a r ry  any  im p lic a tion  th a t  g e n e ra l adm in is­
t ra t iv e  ru le  m ak in g  is m ean t to  be fo rb id ­
den . C onst, a r t . 3 , § 23 ; a r t . 10, § 12.
9. C o n s t i tu t io n a l L aw  c=>60

T hough  le g is la tu re  can d e leg a te  p ow e r 
to  m ake  law s c o n d it io n a lly , the cond ition 
m ust be la w fu l and  m ay  no t con ta in  a g r a n t  
o f  p ow e r to  an y  b ran ch  o f g ove rnm en t to  
fu n c t io n  in a m an n e r p roh ib ited  by C on s ti­
tu t io n ; fa c t  th a t le g is la tu re  can de legate  
le g is la t iv e  pow e rs to  o th e rs , w ho are n o t 
bound by c on s t itu t io n a l p rov is ion s  d e fin in g  
the m echan ics o f  le g is la t io n , does not m ean  
th a t  le g is la tu re  can d e leg a te  the  same p ow ­
e r to  i t s e lf and , in th e  p rocess, escape f r o m  
such c on s t itu t io n a l c on s tra in ts  under which 
it m ust o p e ra te . C o n s t  a r t . 2, § 1 ct seq .
10. C o n s t i - j t i o n a l L aw  c=-5g

T hough  p ow e r to  void agency re g u la ­
tion s can be exe rc ised  by e ith e r  le g is la tu re  
o r agency , i f  le g is la tu re  c ’ a rc h e s  such j>ow- 
e r it mus'. do  so w h ile  ac ting  as a le g is la ­
tu re ; it m ay  not g ra n t  i t s e lf  th e  power to  
act as an agency . C onst, a r t . 2, §§ 1 ct seq ., 
5 ; a r t  3, § 26.

Jo seph  K . D on ohu e , A s s t  A n y . Gen., A v - 
rum  M . G ross, A t ty . Gen.. Ju n e au , fo r  a p ­
p e l la n t
1 . Tor -xcellent hisiori*-s of the leg is lative ve to , 

s e e  G inr.anc, The Cot. ol of Federal Adrrjnls- 

Ira n o n  by Congressic J  Resolutions and C o m ­

mitted,  6G H a rv .L .R e v . 569 (1953 ); Newman & 
K e e io n , Congress a n d  the Faithful Execution of 
L a w s — Should Legislators Sup erv ise  Ad m i n i s­
trators'? 4 1 C a l.L .R e v . 565 (1953); and W at­
son , Congress Steps Out: A  L o o k  at Congres-

J o t  P . Jo sep n son , Josephson  £  T ric k e y , 
In c ., A n ch o ra g e , f o r  app e lle e .

S tephen  h i. E li is , D e ia n e y , W i le s , M oore , 
H a v e s  £  R e itm a n , In c ., A n c h o ra g e , f o r  am i- 
ci cu ria e  A la s k a  L e g is la t iv e  C ounc il and 
A d m in is t ra t iv e  R e g u la t io n  R e v iew  C om m it­
tee .

B e fo re  B O O C K E V E R , C . J  . and RA B1* 
N O  W IT Z , C O N N O R , B U R K E  and M A T ­
T H E W S , J J .

O P IN IO N

M A T T H E W S . Ju s tic e .
A S  4 4 .6 2 .3 2 0 (a ) p ro v id e s :
T h e  le g is la tu re , by a c o n c u rre n t re so lu ­
tio n  adop ted  by  a vo te  o f  bo th  houses, 
m ay  a n n u l a re g u la t io n  o f  an  agency o r 
d e p a r tm e n t

Th is s ta tu te  encom passes a v a r ia n t  o f  w ha t 
has come to  be- ca lled  the le g is la t iv e  v e to .1 
T he  question  in th is  case is w h e th e r this 
device v io la te s  a rt ic le  I I  o f  the  A la s k a  C on­
s t itu t io n . W e  ho ld  th a t  it does.

I

C h ap te r 15 o f  T it le  5 o f  th e  A la sk a  S ta t ­
utes au th o rize s  g am es o f  chance and sk i ll to 
be ope ra ted  b y  p e rm it h o ld e rs . O n ly  ce r­
ta in  k inds o f  gam es , (" b in g o , r a f f le s  and 
lo tu  .'ies, ice c lassics, dog  m ush e rs ' contests, 
fish  derb ies and con tests  o f  s k i l l " )  a re  a l­
low ed ,1 o n ly  n o n p ro fi t  o rg a n iz a t io n s  m ay be 
issued a p e rm it ,3 and a ll re v en u e s  m ust be 
devo ted  to  " th e  aw a rd in g  o f  p rize s  to  con­
te s ta n ts  o r  p a rtic ip an ts  and to  educa tion a l, 
c iv ic , pub lic , c h a r itab le , p a t r io t ic  o r r e l i ­
g ious u s e s " *  The C om m iss ion e r o f  R e v e ­
nue has l*een de leg a ted  the  a u th o r ity  to 
ad op t ru le s  and re g u la t io n s  "n ec e ssa ry  to

sionaJ Control of the Evecu i/V e , 63 Cnl L  Rev. 
963 (1975).

2 . A S  0 5 .15 .10 0 .

3. A S  0 5 .15 .12 0 , .2 10 ( 15 ) .

4. A S  05 .15  150 .
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c a r r y  o u : th is  c h ap te r o r  p ro tec t the best 
in te re s t  o f  th e  p u b lic ." 1

F r o m  I9 6 0  u n t i l 1976 one  o f the C om m is ­
s ion e r's  re g u la tio n s  p ro h ib ited  lo t t e r y  o p e r­
a to rs  f ro m  g iv in g  p rize s  exceed ing  $ 15 ,000  
in p e rso n a l p ro p e r ty  o r  $ 30 ,0 00  in r e a l p ro p ­
e r ty  a n n u a lly .*  In  N o v em b e r o f  1976 the  
re g u la t io n  w as am ended  by in c reas ing  the  
a n n u a l p e rson a l p ro p e r ty  lim it t o  $ 30 ,000  
2 nd th e  annua! re a l p rop*erty lim it  to  $ 50 ,- 
C»00 and  by s ta t in g  th a t pe rsona l p ro p e r ty  
in d u c e d  cash and  n e g o tiab le  in s tru m en ts .’

A .L . I .V .E .  V o lu n ta r y  is an u n in c o rp o ra t­
ed a ssoc ia tion  which acts as the p o lit ic a l 
a c tion  com m ittee  f o r  the  T eam ste r's  U n io n  
L o ca l N o . 95 9 , and a f f i l i a t e d  un ion s . F o r  
th re e  y ea rs  it has o p e ra te d  fu n d  ra is in g  
lo t te r ie s  u n d e r a p e rm it issued by the D e ­
p a r tm e n t o f  R ev enu e . I t  app lied f o r  a p e r­
m it f o r  1977 and  re p o rte d  th a t d u r in g  1976  
it h ad  d is tr ib u te d  $ 3 0 ,0 00  in cash prizes . 
The D e p a r tm e n t den ied A .L . I .V .E . a  p e rm it 
fo r  19 77  on the g ro u nd  th a t  its p r ize  d is t r i­
bu tion  in 1976 had exceeded  the a llow a b le  
lim it .

A .L . I .V .E .  th en  b ro u g h t su it a g a in s t the  
D e p a rtm e n t a lle g in g  th a t  the d en ia l o f th e
5. A S  0 5 .15  0 6 0 ( 11) .

fc. T h e  regu lation w as designated  15  A A C  05.-
4 10(4). It provided ;

In ho ld ing , opera ting , arid conducting raffles 
or lo t v n e s , no perm ittee sha ll raffle p n zes  o f 
p erse - a! property in e x c e s s  or the sum or 
v a lu e  of S I 5.000.00 in an y  one ca lendar yea r 
an d  re . I property in e x c e s s  of the sum or 
v a lu e  of S30.000 00 in an y  one ca lendar year .

7. A s  am ended the regu lation  reads:
( ; }  In h .ild ing , operating and conducting raf- 
f>»5  or i-  ie n e s , a perm ittet may not raffle 
p rize s of personal p rop erty . Including cash  cr  
a n ego tiab le in strum en t, i f  • aggregate total 
o f w h .c l: is in e x c e ss  o f the sum or va lue o f 
£30 ,000 in an y  jn e  ca lendar year and real 
p rop erty  in exc :s s  o f the sum or va lu e o f 
£50,000 in an y  one ca len d a r  year.

6. L ep s lau 'v e  R e so lve  No . 79. in fu ll, states : 
A nnu llin g  a regu lation  o f the Departm ent of 
R evenu e pertain ing to the value o f pnzes 
aw a rd ed  in r aY le s  and lo ttenes .
E E  U  RESO LV ED  B Y  T H E  L EG IS LA T U R E  
O F T H E  STA T E  Or A L A S K A :

W H E R E A S  uncer A S  44.63—20 the leg is la ­
tu re by concurrent reso iuucn  adopted by a 
vo te c ;  both houses m ay annul a regu lation 
o f ar. ag ency  or departm en t: and

perm it, was w ro n g fu l, c la im in g  th a t u n d e r 
the f i r s t  v e rs ion  o f  th e  re g u la tio n  which 
was in e f fe c t  fo r  m ost o f  1976 cash p rize s  
w a re  no t inc luded w ith in  the  pe rsona ! p ro p - 
e r t )  . im ita t io n  o f  $ 15 ,000 . W h ile  the case 
was p end ing  b e fo re  the  su p e r io r  c o u rt , the  
le g is la tu re , ac ting  u n d e r A S  4 4 .6 2 .3 2 0 (a ), 
a n n u lle d , by  c on cu rren t re so lu t io n , 15 A A C  
05 .410 (4 ).*

A s a re s u lt  o f  the le g is la t iv e  a n n u lm en t 
A .L . I .V .E .  added a n o th e r coun t to  its com ­
p la in t  u n d e r which it c la im ed  th a t the d en i­
a l o f  its  p e rm it  was w ro n g fu l because it  
was based on c on tinu ing  e n fo rc em en t o f  the 
re g u la t io n  desp ite  its n u lli f ic a t io n  by the  
le g is la tu re . In  response , the s ta te  c la im ed  
th a t the le g is la tu re  cou ld  n o t c o n s t itu t io n a l­
ly  a n n u l an adm in is tra t iv e  re g u la t io n  by 
c on cu rren t re so lu tion  and th e re fo re  the r e g ­
u la t io n  had n o t been a n n u lle d . B o th  p a r ­
ties m oved  f o r  sum m a ry  ju d g m e n t on th is 
issue. T he  c ou rt g ra n ted  p a r t ia l s um m a ry  
ju d g m e n t in fa v o r  o l A .L . I .V .E . ,  h o ld in g  
th a t  the le g is la t iv e  a n n u lm en t pow e r was 
c on s t itu t io n a l and th a t  the re g u la tio n  in 
question  was vo id  ub initio

W H E R E A S  15 AAC  05.410(4), adopted by 
L ie  D epartm ent of R evenu e , restricts the v a l ­
ue o f p rizes which m ay be aw arded  in a 
sing le y e a r  by a qualified  organ ization  in a 
ra ffle or lottery to £30.000 in personal prop­
erty  and £50.000 in real p roperty ; and 

W H E R E A S  the prevention o f h igh -stakes 
gam bling scught by this regu lation could be 
ach ieved  more e ffec tive ly  through '.ess re­
str ictive m eans; sp ec if ic a lly , the va lu e o f 
p rizes aw arded  in ind iv idual ra ffle s  or lo tter­
ies could be lim ited or the prize lim it could be 
related to U .e amount required to partic ipate 
in the ra ffle  or lottery, and 

W H E R E A S  this regu lation would fru strate 
the intent o f AS 0 5 .15 .15 0 , w h ich sp ec if ie s  
perm issib le uses for net p roceeds o f ra ffle s  
ann lo tten es , by preventing qualified organ i­
zation s from  garnering net proceeds in su ffi­
c ient am ounts for uses sp e c if ic a lly  m entioned 
in A S  0 5 .15 .15 0 , such r.s erecung or m ain ­
tain ing pub lic buildings or w orks , or le ssen ­
ing ths burden on governm ent;

BE  IT RESO LVED  by the A la sk a  S tate L eg ­
islature that adm iiiistrative regu lation 15 
/ A C  05.410(4) is annulled .

9. Thai is . sir.ee i960. L eg is lau v e  R eso lve No. 
79 purported to annul not m erely the 1975 
a n e r .cm ir .t s  to the regu lation , tu t  me regu la­
tion ;n its en tirety . S ee note 6 . supra.
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The Alaska Constitution defines with 

specificity the mechanics of legislation.18 
Each provision has a purpose "designed to 

engender £ responsible legislative process 

worthy of the public trust’’ Plumley v, 

Hale, 594 P.2d 497, 500 (Alaska 1979). "

[1] .Article II, section 13 requires that 

every bill be confined to one subject and 

that there be a descriptive title. These 

requirements are designed “to prevent the 

inclusion of incongruous and unrelated mat­

ters in the same bill in order to get support 

for it which the several subjects might not 

separately command, and to guard against 

inadvertence, stealth and fraud in legisla­

tion." Suber v. Alaska Stale Eond Com­
mittee, 414 P.2d 545, 557 (Alaska 1956). 

The same section also requires a specific 

form of enactment clause to avoid confu­

sion as to when the legislature is speaking 

with the force and effect of law, as distin­

guished from the mere expression of its 

thews and desires.11

[2] Article II, section 34 requires three 

readings of a bill, on three separate days in 

order "to ensure that the legislature knows 

what it is passing," North Slope Borough v. 
Sohio Petroleum Corp., 5S5 P.2d 534, 543 n. 
11 (Alaska 1978). and to ensure an opportu­

nity for the expression of public opinion and 

due deliberation. 13 Section 14 also requires 

that the vote of each legislator on final 

passage of a bill be recorded and that no 

bill may pass without an affirmative vote 

of a majority of the membership of each

10 . A rt. I I . §■ 13 provides-
F o r m  of Bills. E very  bill sha ll be con fin ed  

to one sub ject unless it is an app ropriation  
bill or one cod ihnng . res is in g , or rearrang ing 
ex isting  law s . B ills (or app ropriation s shall 
be confined to appropriations. The sub ject 
of each bill sha ll be exp ressed  in the title 
The enacting c lau se  shall be: "B e  it en acted  
by the L eg is la tu re of the S tate o f .A la sk a ."  
A rt. 11 , § 14 p rovides :

P assage of Bills. The leg is la tu re sh a ll e s ­
tab lish the procedure fcr enactm ent of b ills 
into law . No bill m ay becom e law  u n less it 
has passed three read ings in each house on 
three separate d a y s , except that an y  b ill m ay 
be advanced from  second to thud read ing on 
the .same day by concurrence o f three-fourths 
o f the house considering it. No bill m ay

house. These provisions are mean*, "to en­

sure deliberation prior to passage, to ensu-e 

that the requisite majority of each house 

affirmatively votes to enact a bill into law , 
and to provide a public record of the vote 

cast by each legislator.” Plumley v. Hale, 

594 P 2d  497, 500 (Alaska 1979).

[3.4] In addition to these formal safe­

guards there is the condition that no bill 

shall become law unless the governor has 

the opportunity to veto iL15 This power is 

granted " ‘to preserve the integrity of . .

[the executive] branch of government . 

and thus maintain an equilibrium of gov­

ernmental powers . . . [and] to act as

a check upon corrupt or hasty and ill-con­

sidered legislation.' " Thomas v. Rosen, 559 
P.2d 793, 795 n. 5 (Alaska 1977) (citation 

omitted). Finally, there is the clause that 

laws do not become effective, unless a two- 

thirds vote of the membership of each house 

provides otherwise, until ninety days after 

they are enacted. Art. II, § IE. This is 

designed to provide a fair opportunity to 

those people affected by legislation to leam 

of the laws they must live by . 14

[5.5] The question presented by this 

case is whether the legislature can exercise 

its legislative power without following 

these enactment provisions. In our v ie w  
the answer must be in the negative, for 

otherwise they would serve no purpose. In 

Plumley v. Hale, 594 P.2d 497, 502 (Alaska 
1979) we held that the requirements of Art. 

II § 14 are mandatory, not permissive.18

becom e law  w ithout an a ffirm ative vo te  of a 
m ajo rity  o f the m em bersh ip  o f each house. 
The yea s  and nays on final p assage sh a ll be 
entered in the jou rn a l.

1 1 .  S ee 3 P roceed ings o f the A la sk a  C onstitu ­
tional Convention  174C—46 ( Jan u a ry  1 1 ,  1956).

12 . See 3 Proceed ings o f the A la sk a  C on stitu ­
tional C onvention 17 5 1-5 4  ( Jan u a ry  1 1 .  1956).

13 . A rt. I I . §§ 15 . 16  and 17 .

14 . S ee  4 Proceed ings o f the A la sk a  C on stitu ­
tional Convention  3 1 ) 0  ( Jan u a ry  25. 1956).

15 . W e a lso  referred to the A rt. II . §? 14 and 15  
sa feguards in A'onh Slope B o r o u g h  v. Sohio
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The  m inu tes o f  the p roceed ing s  o f  o u r c o n ­
s t itu t io n a l c onven tion  in d ic a te  th a t the d e l­
eg a te s w e re  fu l ly  aw a re  th a t  o n ly  by f o l ­
low in g  the  e n ac tm en t p ro cedu re s  cou ld  th e  
le g is la tu re  m ake  law . T h u s , D e le g a te  
S u n db o rg  s ta te d :

N ow , a m a jo r i t y  vo te  in each house o f  th e  
le g is la tu re  is n o t e q u iv a le n t  to  pass ing  a 
law , because it  does n o t re q u ire  the s ig n a ­
tu re  o f  th e  g o v e rn o r, and  it  does n o t 
req u ire  c on fo rm an ce  w ith  the  p ro v is io n s  
o f  this c on s titu tio n  and  th e  p ro v is ion s  o f  
such law s as w ill be passed u nd e r it w ith  
re s je c t  to  the p ro cedu re  in e n ac tin g  a  
law . S o , when we say  in th e  second 
sen tence, “ T he  s ta te  m ay  by la w ,"  we a re  
say ing  th a t  th a t law  m u s t be passed b y  
the  le g is la tu re  in the m an n e r th a t  is r e ­
qu ired  by the c on s titu tio n  and the s t a t ­
u tes, and e ith e r signed by the  g o v e rn o r o r  
passed o v e r  his veto  o r  becom e law  w ith ­
ou t his s ig n a tu re  in the m an n e r p ro v id ed  
in the c on s titu tio n , which we fe lt  was th e  
re a l in ten tio n  o f  the body  ra th e r  th a n  
m ere ly  re q u ir in g  th a t th e  le g is la tu re  b y  a  
m a jo r ity  in each house  and  w ith ou t a d ­
h e ring  to  an y  o f  those o th e r  re s tr ic t io n s  
and w ith ou t an y  re fe re n c e  to  the g o v e r ­
n o r could c on tra c t d eb t on b e h a lf o f th e  
s ta te .

5 P roceed ing s o f  the A la s k a  C o n s t itu tio n a l 
C onven tion  a t  3405 (J a n u a ry  2S, 1956 ). O f  
cou rse , when the le g is la tu re  w ishes to act in 
an a d v is o r , o p a c it y  i t  m ay  ac t by  re s o lu ­
t io n . F . i '" e v e r , when it m eans to  take  ac ­
tion  hav ing  a b ind ing  e f fe c t  on those o u t ­
side the le g is la tu re  it m ay  do so o n ly  b y  
fo llow in g  th e  enac tm en t p ro cedu re s . O th e r  
s ta te  cou rts hr.' e so he ld w ith  v ir tu a l u n a ­
n im ity .11

Pel. Corp., 555 P .2d 534, 543 n. 1 1  (A laska  
1978), sta tin g : "Our constitu tion  im poses ce r ­
tain requ irem ents of fo rm a lity  on leg is la t ive  
acuon . . . The leg is la tu re en acts law s
by the p assage o f bills m eeting the foregoing 
form aliues . It m ay not en ac t a law  or change 
cn e by com m ittee report."

1C. W u rou s v  Coiden C h a m b e r  of C o m m e r c e .  

\2\ Colo. 5 2 1 . 2 1S  P 2 d  495 (1950) is pernaps 
s . exception . At issue there w as  a statute 
j J o w .r g  certa in  tax  p roceeds to be p ledges as 
security for oonds to p3y  for construction o f 
state turnp ikes u r.ctr the cond ition  "th at an y

T h u s  in People ex re l. Bu rr/ t t  v. Commis­
sioners o f State Contracts, 111. 32 2 , 11 
N .E . ISO (1SS7 ) a jo in t  re so lu t io n  d ire c ted  
s ta te  o ff ic ia ls  to  m ake  a c on tra c t f o r  the  
pub lic a tion  and A  bu tion  o f  c e r ta in  m u ­
n ic ipa l law s and  p i - . id e d  an a p p ro p r ia t io n  
fo r  th a t  pu rpose . T h e  I l lin o is  S u p rem e  
C ou rt he ld th a t the jo in t  re so lu t io n  was 
in v a lid  because the en ac tm en t p ro ced u re s  
p resc rib ed  by  the  I l l in o is  C on s t itu tio n  had 
not been fo llow ed . S p e a k in g  o f  th em , the  
c ou rt s ta ted ;

T h a t  these v a riou s  p rov is ion s , g iv in g  the  
fo rm  and m ode by  which , th ro u g h  the  
c on cu rren t action o f  th e  le g is la t iv e  and 
e xecu tive  d ep a rtm en ts , v a lid  and  b in d in g  
law s  a re  enacted , a re , in the  h ig h e s t 
sense, m and a to ry , c an n o t be d oub ted .

11 N .E . a t 185. The c o u rt  w en t on  to  n o te  
th a t

n o th in g  becomes law  s im p ly  and  s o le ly  
because men who possess the le g is la t iv e  
p ow e r w ill th a t  it sh a ll be, un le ss  th e y  
e xp re ss  th e ir  d e te rm in a t io n  to  t h a t  e f f e c t  
in th e  mode po in ted  o u t  by the in s t ru ­
m en t which in ve its  th em  w ith  th e  p ow e r , 
and  u nd e r a l l  t i e  fo rm s  which th a t  in ­
s t ru m en t has rendered  e s s e n t ia l [C it a ­
t ion  om itted ).

Id.
In  M ulhn v. Stale, 114 C a l. 578 , 4 6  P . 670  

(1 2 9 6 ) the C a li fo rn ia  le g is la tu re  had passed  
a re so lu tion  req u ir in g  com pensation  o f  a 
p riva te  in d iv id u a l. In  re je c t in g  the a rg u ­
m en t th a t  the re so lu tion  had the e f f e c t  o f  
law , the  cou rt s ta ted :

A m ere  reso lu tion  . . .  is n o t a 
com pe ten t m ethod o f  e xp re ss in g  th e  le g ­
is la t iv e  w ill, w here th a t  exp ress ion  is to
such p ledge sha ll first be approved by jo in t  
resolu tion of Lhe Senate and House o f R ep re ­
sen ta t iv e s ."  Id 2 18  P .2d at 502. The court 
upheid the statu te , finding that such a re so lu ­
tion w as not leg is lative in character , but "re l- 
at(ed) so le ly  to the transaction o f the bu s in ess 
of Lhe tw o houses ." Id. 2 IS  K 2 d  at 5 10 . One 
proponent of the leg is lative veto  has rem arked  
that Lhe reasoning of Lhis ca se  is " s o  u n sa t is ­
factory as to Destroy its va iue as a p receorn t. ' 
Schw artz . Leg is la tive C c m r c l  of A d m i m s t r a -  

live P.-It s St Regu lation s, 30 N .Y .U .L .R e v . 
10 3 1 . 1043 n. 56 (19£5 i.

d
IP
T2
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h ave  the iorce o f  lav,-, and bind o th e rs  
th a n  lh e  m em be rs  o f  lh e  house o r houses 
ad op tin g  iu  

45  P . a t  672 .
I iSotza v . L a  Guzrdiz, 2 7 0  K .Y .  4 5 0 , 1 

N .£ -2d  961 (1 S 3 6 ) in vo lv ed  s ta tu to ry  p ro v i- 
sions red u c in g  pub lic  em p loy ee s ’ sa la rie s  
d u rin g  an econom ic  em e rg en cy  " u n t i l the 
le g is la tu re  sh a ll fin d  th e ir  fu r th e r  op e ra tio n  
unnecessa ry .”  T h e  le g is la tu re  f i r s t  a t­
tem pted  to  re p e a l th is law  by passing a b ill, 
bu t i t  w as v e to ed  by the  G ove rn o r. The 
sam e re s u lt  w as then  s ou g h t by the passage 
o f  a jo in t  re so lu t io n . In  an a lte rn a t iv e  
h o ld ing  the  c o u rt  he ld th a t  the  le g is la tu re  
cou ld n o t c o n s t i tu t io n a lly  te rm in a te  th e  op­
e ra t io n  o f  th e  s ta tu te  by r e s o lu t io n :17

A  c o n c u rre n t re so lu t io n  o f  the L e g is la ­
tu re  is n o t e ffe c t iv e  to  m od ify  o r rep e a l a  
s ta tu to ry  e n a c tm en t . . .  T o  rep ea l 
o r  m od ify  a s ta tu te  req u ire s  a le g is la t iv e  
act o f  e qu a l d ig n ity  and im p o r t  N o th in g  
less th an  a n o th e r s ta tu te  w ill s u ffic e . A  
c on cu rren t re so lu t io n  o f  the tw o  H ouses 
is n o t a s ta tu te  . . .  A con cu rren t 
re so lu t io n , u n lik e  a s ta tu te , is b ind ing  
o n ly  on th e  m em be rs and o ff ic e rs  o f  the 
le g is la t iv e  body . I t  re sem b les  a s ta tu te  
n :i lh e r  in its  m ode o f  passage n o r in its 
consequences. The fo rm  o f a b ill is la ck ­
ing , and read in g s  a re  n o t req u ire d , I t  
does not h a ve  to  lie  on the  desks o f  m em ­
bers o f  th e  L e g is la tu re  f o r  h ree le g is la ­
t iv e  days . . . B u t  m ore  im p o rta n t ,

17 . The other a lte rn a tive  hold ing w as that the 
s i2 tute had  not au thorized term ination by  reso­
lution.

IS . To  the sam e effect a re : Becker  v. Detroit 

S a w  Bank.  269 M ich. -432. 257 NAV. £53 (1934); 
Cleveland Terminal V.R. Co. v, Stair- ex rel
Attorney General, S5 Ohio S t. 2 5 1 , 97 N .E  967. 
973 ( 19 12 )  ("[A ] jo in t reso lu tion is not an act o f 
leg is lation  and . . .  it cannot be e ffective 
for an y  purpose for w h ich  an exerc ise of leg is­
la tive pow er is n ecessary  . .) ; Sc udder w

Smith. 33) P a . 105 . 200 A . 60). 604 (193S) 
("The sub ject m atter of th is jo int resolution is 
leg is la tive in its nature. It is not a mere form al 
exp ress ion  o f leg is la t ive  opinion [and is there­
fore in v a lid ]" ) ; State ex rel. T o d d  v. Yelle, 7 
W ash  2d 4-43, 1 ) 0  P.2d 162 , 165 ( 19 4 1) ("It is 

c lear that a house resolution is not a 
law . A law  must be enacted  either by popular 
in itiative or by the leg is la tu re , and, when by

its  a d op tion  is c om p le te  w ith o u t th e  con­
c u rre n t ac tion  o f th e  G o v e rn o r , o r , la c k ­
in g  th is , p assage  by a tw o -th ird s  v o te  o f  
each H ou se  o f  the  L e g is la tu re  o v e r b is 
ve to . T h u s  a jo in t  re s o lu t io n  m ay  be 
adop ted by a m e re  m a jo r i t y  o f  th e  L e g is ­
la tu re  w ith o u t  ac tion  by th e  G ov e rn o r o r  
notice t r  th e  pub lic , w he reas  th e  enac ts . 
m en t o f  a s ta tu te  req u ire s  ac tion  by th re e  
d is tin c t bodies and a t  le a s t th re e  days' 
notice to  the  pub lic . A s has been w e ll 
sa id : " I n  the  e xe rc ise  o f  th is  v a s t p ow e r 
[ o f  th e  L e g is la tu re ] a cco rd in g  to  the  fu n ­
d am en ta l idea and c on s t itu t io n  o f  p a r lia ­
m en t th e  concu rren ce  o f  th e  th re e  d is­
tin ct bod ies o f  which it  is com posed , each 
acting  by  i t s e lf  and in d ep end en t o f  th e  
o th e rs , is necessary . N o  tw o  o f  them  
acting  to g e th e r , much le ss a lon e , can 
m ake a la w ."  [C ita tio n s  o m it te d ] .1*

1 N .E .2d  a t  962 .
[7 , 8 ] T h e  exp ress p ro v is io n  in the  A la s ­

ka  C on s titu tion  o f tw o  spec ific  le g is la t iv e  
v e to  m echan ism s suppo rts  o u r  v iew  th a t  no  
im p lied  g e n e ra l p ow e r to  v e to  agency  reg u - 
la t io n s -b y  in fo rm a l le g is la t iv e  action  ex is ts . 
On the su b je c t o f  the  o rg an iz a t io n  o f  th e  
execu tive  d ep a rtm en t the g o v e rn o r  m ay  
propose changes in the  law  by e xecu tiv e  
o rd e r. U n le s s  th e y  a re  d isapp roved  by th e  
le g is la tu re  w ith in  s ix ty  days b y  " re s o lu t io n  
concu rred  in by a m a jo r ity  o f  th e  m em be rs 
in jo in t  session . . . such changes
sh a ll "becom e e ffe c t iv e  a t a d a te  th e re a ft e r

R o w l e y  w  City of Medford. 13 2  Or. 405. 2£5 P.
1 1 1 1 .  1)  14 (1930) ("The pow er o f lh e L e g is la ­
ture lo  e ffe c t iv e ly  leg is late by reso lu tion is con ­
fined w ith in  very narrow  lim its . It m ay p ro ­
vide for exp en ses incident to its session s , such 
as em p loy ing c lerks and stenographers and 
procuring supp lies , and other m atters inciden t 
to the ca rry ing  on of its own business , but it 
cannot go outside and leg is la te g enera lly  on 
matters invo lv ing property or o ther rights. A s  
to such m atters , its reso lu tions h ave on ly  the 
effect o f an exp ress ion  of opin ion and no 
m ore .") ; H a w k s  v. Bland, 156 O kl. 48, 9 P .2d 
720, 72) (1932) ("[a] resolu tion is the m ere 
exp ress ion  of an opin ion and not an enactm ent 
of law .” ); N ewport S e w s  Fire Fighters Ass'n, 
Local 7SH  v, City of S e w p o r t  S e w s ,  307 
F .Supp . 1 ) 1 3 ,  1 1 ) 5  (E .D A 'a .1969 ) ( " |. ) h c  reso- 
lution exp re sse s  onh the opin ion of that le g is ­
lative b od y .") ,
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to be designated by the governor." 15 On 

the subject of municipal boundary changes, 

the state loca! boundary commission m a y  

make recommendations. They become ef­

fective forty-five days after presentation to 

the legislature unless vetoed by a "resolu­

tion concurred in by a majority of the m e m ­

bers of each house. " 10

There are several noteworthy aspects of 

these expressed powers. First, they are 

accompanied by sp-ecific time deadlines. 

Second, the deadlines are different, sixty 

days in one case and forty-five days in the 

other. O n e  m a y  question, if there is an 

implied legislative veto p>ower in the consti­

tution, whether it is accompanied by a time 

limit, and if so, what the limit is. Third, 

the expressed legislative vetoes annul pro­

posed executive action, they do not change 

e'xisting law. They therefore do not have 

the same potential for the disruption of 

public expectations and ongoing executive 

programs that the blanket veto in question 

has. Fourth, the legislative vole required 

for the exercise of each of the expressed 

vetoes is. different. Re-organization orders 

m a y  be blocked by a resolution of disap*- 

proval concurred in by a majority of the 

members of the legislature in joint ses­

sion,01 while boundary change vetoes re­

quire disapproval by a resolution cc--irred 

in by a majority of the member; of each

19 . A n . I l l , § 23.

20 . Art- X  § 12 . W e do not agree w ith the
disseru 't ch arac ter iza tion  o f the power granted 
in these tw o  provisions a s  ru le-m aking p ow e r .. 
which we s e e  as the p ow er to interpret a r  . '  
implement statu tes . R a th er , the power con ­
tained in th e se  p rovisions is the power to 
change s ta tu te s ; therefore , the expression  of 
these extra o rd in ary  powers in the consu tu iion  
car.not be regarded  as ca rry in g  an im plication 
that general adm in istrative rule m aking w as 
m ean : to be forbidden.

2 1 .  Art. 11 1 . 5 23 .

22 . Art. X , § 12 .

23 . Art. I I , § 1 .

24 . Tne d issen t suggests that our com ment in 
3oerJ  v, S a b r e  Je t  R o a m ,  Inc.. 349 P—d 565 
(A la ska  1960). supports an a fS rm cu ve  an sw er 
to this cu e s t io n . We stated that "(the leg is la ­
tu re ; has the pow er by reso lu tion  1 3  annul any 
ag ency  or departm ent ra le  or regu lation ."

house." Since the Senate has twenty m e m ­

bers and the House has forty,3  these differ­

ences car. be quite important. The votes of 

thirty legislators are required to forestall a 

veto taken ir. joint session, while ten sena­

tors can prevent a veto if the vole is to be 

by a majority of the members of each 

house. Here, as with the differing time 

deadlines mentioned above, one may inquire 

as to which voting method the constitution 

would impose as part 0: ar. implied general 
legislative veto power. The answer, of 

course, is that the constitution contains no 

clue. In our view, the specificity with 

which the constitution deals with the legis­

lative veto powers it dc-es grant leads logi­

cally to the conclusion that no other veto 

power is implied.

II!

W e  are aware of only three cases which 

have decided the question whether a legisla­

tive veto is constitutional.04 They are Ar- 

kins v. United States, 556 T26 102$, 214 
Cl.Cl. 1 S6 (1977), cert denied, 434 U.S. 1009, 
9S S.Ct. 71S, 54 L.Ed^d 751 (197S); Opinion 
of lhe Justices, 96 N.H. 517, S3 A.2d 73S 
(1950); and P*eith v. South Carolina State 
Housing Authority, (Ct.C.P., 1 1 th Jud.Dist., 
Aug. 2S, 1975), rev'd on other grounds, 267
S.C. 1 , 225 S.E.2d £47, 8-4S (1976).=i

H ow eve r , the constitutionality o f annulment 
w as not argued in that ca se , and our statem ent 
ob v io u s ly  w as not a judgm ent on this issue.

25. The A m ir , w o i 1 add Sibbach  v. W IIjc .j, 3 12  
U .S . 1 .  6 1 S C t . 12.  65 L E d . 11° (1940) to this 
list; h ow ever , the type of veto  d iscu ssed there 
app aren tly  en ta iled  formal law  enactm ent and, 
th ere fo re , the c a se  has no relevant t to the 
question  before us, S ee Atkins \ . United 

States . 556 T 2 d  at 1060 ar.d n. 2 1 . In Buckley 
v. Valeo. 121 U .S . 1 ,  140 n. 176, 96 S .C t  6 12 . 
692 n. 176 . 46 [_E d .2 d  659, 757 n. 176 (1976), 
the United S ta te s  Supreme Court found it un­
necessary  tc p a s s  on the va lid ity  o f a leg islative 
veto , but Ju s t ic e  W h ite tn a concurring opinion 
ind icated he -bought it w as constitu tional. 421 
U .S . at 2S4—65, 96 S ,C t  at 757-56 , 46 L E d 2 d  
at £35—39. Sub sequen tly , the Court o f Appeals 
for the D istrict c f  Colum bia avo iced  the same 
issue . Clark  v. Video, 1S2 U .S .A pp .D .C . 2 1 .  559 
F 2 d  642 (D C C ir .)  (er. ta r .c ) atfd m e m .  sub 
norr. Clark v. Aummutt 431 . ’ .S . 950, 97 S .C t  
2667. 52 L .E i2 d  257 C S T T . hut C ircuit Ju cg e  
M acK innon  r e a c te d  the rn.er.is in a vigorous
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The N e w  Hampshire case, Opinion of the 
Justices, 95 N.e! 517, S3 A.2d 72E (1550), 
involved lie question whether a reorganiza- 

tion statute violated the state uastitution. 

The statute provided that the reorgar.iza- 

tiou plan proposed by the governor would 

become law if the two legislative houses did 

not disapprove it by concurrent resolution. 

The court concluded that the statute violat­

ed the enactment provisions of the N e w  

Hampshire Constitution:

The procedure which [the reorganization 

statute] provides is in distinct contrast to 

that contemplated by the Constitution. 

Consent is to be manifested by silence or 

adjournment, and disapproval by "concur­

rent resolution" . . . [T]he contem­

plated procedure violates the constitu­

tional provisions requiring separate ac­

tion by each house of the Legislature 

. [T]he act would dispense with 

the "passage” of any measure, as that 

word i: commonly used, and with the 

requirement of presentation to the Gover­

nor. In a sense the act provides for a 

reversal of the democratic processes re­

quired by m e  Constitution, for under it 

the Governor would propose the legisla­

tive action, rather than approve or disap­

prove of action taken. o3 A.2d at 741.

In Keith v. South Carolina Slate Housing 
Authority, (Ct.C.P., llth Jud.Dist., Aug. 23, 
1975), re\ 'd on other grounds, 257 B.C. 1 , 
225 S.E.2d £47, £48 (1976), the South Caroli­

na Court of C o m m o n  Pleas considered, inter 
alia, the validity of a statutory provision 
stating that regulations promulgated by the 

Housing Authority shall be “null and void 

unless approved by a concurrent resolution 

of the General .Assembly at its session fol­

lowing such, promulgation." The couri held 

that this provision violated the constitution­

al enactment requirements because "the 

General Assembly may not perform a legis­

lative function bv means of a concurrent

d is s tn i cr .iie iz ing Ju s t ic e  V .'h ite 's  conclu sion  In 
Euci Jey, 162 U .S .A pp .D .C , at 64. 559 F .2d at 
665.

resolution.''u The court aiso concluded 

that the provision impermissibly infringed 

on the executive’s power to administer and 

enforce the laws.17 Or. appeal, neither rul­

ing was challenged, hut the state supreme 

court reversed on the grounds that the leg­

islative veto provision was not severable 

and, therefore, the whole act was unconsti­

tutional.3  The appellate court accepted the 

lower court's ruling on the veto provision as 

the law of the case and did not pass on the 

issue.3

Atkins v. United Stales, 556 F.2d 1028, 
214 Ct.Cl. 186 (1977), cert denied, 434 U.S. 
1009, 98 S.Ct. 71E, 54 L.Ed.2d 751 (1978) 

involved a statute empowering the Presi­

dent to make recommendations for judicial 

salary increases and transmit them to Con­

gress; the recommendations would become 

effective after thirty days unless disap­

proved by either House. It was claimed 

that this mechanism was unconstitutional 

because it contravened article I, section 1 of 
the United States Constitution, which vests 

the legislative power of the United States 

in a bi-cameral Congress, article I, section 7, 

which grants veto power to '.he President, 

and the principle of separation of powers. 

The Court of Claims, cn hanc, in a four-to- 
three decision, uphL.d the statute.

Atkins is not strong authority in this 

case, for the following reasons. First, the

majority took pains to confine its opinion to

the narrow issue l*efore it, emphasizing that 

Congress' special role in the establishment 

of judicial salaries shaped its reason ing and 

conclusion. Id. at 1055-60, 1063, 1065, 106S. 
Moreover, the United Staves Constitution 

does not contain detailed directions for leg­

islative action similar to those set forth in 

the Alaska Constitution, discussed supra, 

pp. 772, 773. Thus the Court of Claims 

was able to say, speaking of article I, sec­

tion 1 of the United States Constitution: M

2S. 225 S .E .2d  at 846-<9 

29. 225 S.E1.2d at 646.

2G. Reilh v. ..out* Carolina State HousLng A u - 30> t v s .Con5l arv  t  , p ro v idM .
ihcnty, Op. a i 9.
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" [T Jhe  c lause  does n o t i t s e lf ,  as a te x tu ra l 
m a t te r , m ech an ic a lly  d irec t th e  m anner in  
which C ong ress m u s t e xe rc ise  the  le g is la ­
tive  p o w e r ."  Id. a t  1062 . S u ch  a  s ta tem en t 
could n o t be m ade w ith  re fe re n c e  to A r t ic le  
I I  o f  the A la sk a  C o n s t itu tio n . F u r th e r , th e  
cou rt s tre ssed  th a t  no chan ge  in the law  
was accom p lished by  the o n e -H ou se  v e to , 
because th e  P re s id e n t ’s re c om m enda tion s  
n eve r had  the e f fe c t  o f  law . Id . a t 1063 . 
The c ou rt im p lied th a t  fo r  on e  House to  
have the a u th o r i ty  to  m ake such  a change 
w ou ld  be u n c o n s t itu t io n a l: " N o r  cou lc one  
House do a n y th in g  m o re  than  p re se rv e  e x ­
is ting  law  . , . "  Id. a t 1 0 6 4 . In  con­
t ra s t , the a n n u lm en t p rov is ion s  o f  AS 4 4 -  
6 2 .3 2 0 (a ) p e rm it  th e  le g is la tu re  to  void ad ­
m in is tra t iv e  re g u la tio n s  which a re  in e ffe c t . 
Such re g u la tio n s  a re  law s in e v e ry  m ean­
in g fu l sen se ,31 anc a n n u llin g  a n y  one o f  
them  e f fe c ts  a change  in the law .

IV
W e  tu rn  n ow  to a d iscussion o f  th e  m a jo r 

a rg um en ts  o f  A ppe llee  and the A m ic i.
The  firs t  is that s ince A S  4 4 .6 2 .3 2 0 (a ) was 

passed by th e  f i r s t  s t a le  le g is la tu re , severa l 
m em bers o f  which had se rved  in th e  A laska 
C on s t itu tio n a l C on ven tion , and  svas ap­
p roved  by G ov e rn o r E g a n , who had  beer, 
ch a irm an  o f  the C on ven tio n , a s tron g e r 
th a n  usual p re sum p tion  o f  c on s t itu t io n a lity  
shou ld  be a p p lie d 33 W e  need n o t pause to 
d eba te  th a t po in t. W h a te v e r  the  s treng th  
o f  the p resum p tion  m ig h t be, it  w ill be 
ove rcom e i f  th e  s ta tu te  cannot be squared 
w ith  a rea son ab le  re a d in g  o f  the c on s titu ­
t io n . T ha t, in ou r o p in io n , is the s itu a tion  
h e re .

A il leg is la t ive  powers here in  granted sha ll b* 
vested in a Congress o f Uie U n ited  States, 
which shat! consist o f a S enate and H ouse of 
R ep resen tau ves .

3 1 .  1 M eam cs. Stem &• G ru ff, A dm in istra tive
L aw  § 1.02(2) at 1-45 ( !9 7 7 ) : 2A Su therland .
Statu tes and S tatu tory Construction 5 49.05 a!
240 (4th ed. S and s 1973). w h ich  s ta tes :

An adm in istrative ag en cy  m ay be v e s te d  with 
the power to prom ulgate leg is la tive in terpre­
tive rules w h ich  have the force and e ffec t of 
law . Such pcw ers must be lim ited b y  t stan ­
dard , and, w r.en exerccsed . the en su ing regu ­
lations, if w ith in  the stand ard s, n a v e  the 
sam e e f f ic a c y  as in  c r .n r .a l  statute enacted  
t y  the leg is latu re , [Foot-note omuie-d),

[ 9 ]  The A m ic i a rg u e  th a t s ince the leg is ­
la tu re  m ay d e leg a te  law -m ak in g  p ow e r to 
az a dm in is tra t iv e  ag en cy , it  fo l lo w s  th a t it 
m ay re se rv e  to  i t s e lf  a p a r t  o f  th e  d e leg ab le  
pow er, and th a t  a d e lig a t io n  can be m ade 
sub je c t to  a cond ition  th a t  th e  le g is la tu re  
z z s y ja t e r  change the  te rm s  o f  the d e leg a ­
tion b y  in fo rm a l a c tion . The a n sw e r to  th is 
a rg um en t, in o u r  op in ion , is t h a t  w h ile  the 
le g is la tu re  can d e leg a te  th e  p ow e r to  m ake 
laws c ond it io n a lly , the  cond ition  m ust be 
law fu l and  m ay n o t c on ta in  a g ra n t  o f  
p o - e r  to  any b ranch  o f  g o v e rn m en t to  
fu n c tion  in a m ann e r p roh ib ited  by the  con­
s titu tion ! The le g is la tu re  is bound to  act in 
accordance w ith the c on s tra in ts  p rov id ed  in 
a rtic le  I I  o f  the c on s titu tio n . T h e  fa c t  th a t 
it can de legate  le g is la t iv e  p ow e r to  o th e rs  
who a re  not bound by a rt ic le  I I  does not 
mean th a t  it can d e leg a te  the sam e p ow e r 
to  it s e lf  and , in the process, escape fr o m  the 
con s tra in ts  under which it m ust o p e ra te .33

[1 0 ] T o  i l lu s tra te  th is p o in t we m ay as­
sume th a t  the le g is la tu re  has the p ow e r to 
estab lish  an independen t agency which 
w’ouid h ave  the p ow e r to  d isapp rove  o f 
agency reg u la tion s . S ince  the agency 
w ou ld  be a p a rt o f  the execu tiv e  d e p a rt ­
m en t the a rt ic le  I I  c o n s tra in ts  on le g is la t iv e  
ac tion  w ou ld  not g o ve rn  its fu n c tion s . 
C ou lc  the le g is la tu re  in stead con ey to  its 
ow n  m em bers the p ow e r to  act as such an 
agency  f re e  from  these c on s tra in ts ?  The 
a n sw e r, we th ink , is c le a r ly  no fo r  th a t  
w ou ld  am ou n t to dua l o ff ic e h o ld in g , p ro h ib ­
ited  by a r t ic le  I I ,  sec tion  5 ,34 and w ou ld
32 . The sam e argument w as un su ccessfu lly  

mad*, in Bradner v. H a m m o n d .  553 P.2d 1 , 4 nn. 
4 L  I (A la sk a  19V6).

3 3 . "A  delegation  which d isp erses pow e- is not 
n ecessar ily  constitu tionally  equ iva len t to one 
w h ich  concentrates power in the hands o f the 
Oelepuung ag ency ." W atson . Congress Steps 

O ut; A L o o k  at Congressional Control of  the 
Sxecizr.e, 63 Ci.l L -Rev , 963, 1067 n. 430
(1375a

34 . A r t  II . £ 5 provides in re levan t part:
O.fCUiaficauons S o  leg is la to r m ay hold 

i n y cu ter office cr position of p re fi: uncer 
the v .t t t tc  States or the State,
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iriringe on lhe executive appointment p o w­

er set out in article III, section 26.15 While 

the power to void 2 gency regulations could 
be"exercise3~by either the legislature, or by 

an agency, when the legislature exercises 

such power it must C * so while acting as a 
legislature. It m a y  not grant itself the 

power to act as an agency.

It might be supposed that if the legisla­

ture could condition the validity of a regu­

lation upon the subsequent disapproval by 

both of its houses by concurrent resolution, 

it could condition the same upon disapprov­

al by a committee ,3  or a single legislator. 
Using the theory, propounded by the Amici, 

that a veto is merely a condition there is no 

principled distinction between these cases. 

It is therefore worth observing that most 

authorities have rejected the validity of 

laws conferring either affirmative or nega­

tor}’ legislative powers on individual legisla­

tors or legislative committees.

In Stats ex rel. Judge v. Legislative Fi­
nance Committee, 168 Mont. 470, 543 P.2d 
1317 (1975), at issue was a statute e m p o w­

ering an interim legislative committee I" 

approve budget amendments. The sta* 

was held invalid. The court pointed c 

that the power to approve budget a m e m  

ments could be exercised by the entire leg 

islature in making an appropriation, or by 

an executive agency acting on a proper 

delegation from the legislature, but the leg­

islature could not delegate the power to so 

act to one of its subdivisions. Id. 543 P.2d

35, A n  III , § 26 provides:
Boards a n d  Commissions.  W hen < board

or com m ission  Is at the head o f a principal
departm ent or a regu latory or cjuase jud ic ia l
ag en c y , its m em bers sha ll be appointed by
the governor, subject to confirm ation b y  a 
m a jo r ity  of the m em bers ol the leg is latu re in
jo in t session , and m ay be rem oved as p ro v id ­
ed  b y  law . T hey shall be citizens o f the 
U n ited  S tates . The board or com m ission 
m ay  appoint a principal execu tive o fficer 
w hen  authorized by law , but the appointment 
sh a ll be subject to ih t app roval o f the g o ve r ­
nor.
S e c . e g ., Buckley  v. Valro. 424 U .5  I , 1 16 -

43, 96 S .C t. 6 12 , CS1-693. 46 L .Ed .2d  659. 744- 
56 hoiding that Federal E lections Com m ission 
m em bers w ere necessar ily  "O fficers of the 
Un ited S ta te s " becau se , am ong other reason s, 
of their adm in istrative ru le-m aking power. and

at 1321.IT The same reasoning was e m ­

ployed in Feopie v. Tremaine, 252 N.Y. 27, 
16S N.E. 837 (1929), where the Court of 

.Appeals struck down a statute granting 

certain legislative committee chairmen the 

power to disapprove of the allocation of 

lump sum appropriations to an executive 

agency. The court acknowledged that t.he 

legislature might itself legislate the alloca­

tion, or it could delegate the responsibility 

to ar. executive agency. It could not, h o w­

ever, delegate the responsibility to one, or 

more than one, of its members: "The Legis­

lature might make the segregation itself, 

but it m a y  not confer administrative p o w­

ers upon its members without giving them, 

unconstitutionally, civil appointments to ad­

ministrative offices. It might by general 

law confer the power of segregation or ap­

proval of segregation upon any one but its 

own members . . . but the Constitu­

tion . . . makes its own members in­

eligible to such an appointment." Id. 1168 

N.E. at 822 See also, Stockman v. Leddy, 
55 Colo. 24, 129 P. 220, 223 (1912); Bmm- 
letle v. Stringer, 186 S.C. 134, 195 S.E. 257, 
"r'J (1938). Contra, Opinion ol the Justices, 

>’.H. 359, 266 A.2d £23 (1970).

ic Appellee also argues that legislative 
sight of administrative regulations is 

Ocitrabk and that such oversight cannot 

take place effectively if it must follow the 

path of legislation prescribed by article II. 

There are two answers to this argument. 

First, and most important, the question of

therefore cou ld not be appointed by C ongress ; 
People v. Tremaine, 252 N .Y . 27 . 166 N .E . 6)7 
(1929) d iscu ssed  infra, p. 776,

36. In fact, under A S  24.20.44 5(a), the A dm in is ­
trative R egu lation  R ev iew  Com m ittee , a p erm a­
nent jo int com m ittee of the leg is la tu re , it g ran t­
ed the power to suspend the operation  of an y  
regu lation  adopted a fter ad journm ent of the 
leg is la tu re until th irty d ays  a fter the leg is la tu re 
reconvenes.

37. The people of A la sk a  recen tly  re jected  a 
constitu tional am endm ent w h ich , like the law  
struck down in M ontana, w as designed to ve st 
the power to approve budget rev is ion s in an 
in lenm  leg is la t ive  com m ittee . See  A la sk a  
Const, a r ,. I I , § 1 !  (proposed am end. 1976 
Supp .).
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whether the legislature might perform a 

task more efficiently if it did not h2ve to 
follow article II is essentially irrelevant. 

Since article II applies, the question of 

whether efficiency takes primacy over other 

goals must be taken to have been answered 

by our constitutional framers. Second, at 

least according to a recent case study, the 

legislative veto has been unimpressive in 

practice. See Bruff <£: Gellhom, Congres­
sional Control of Administrative Regula­
tion: A Stidy of Legislative Vetoes, 90 
Harv.L.Rev. 1369 (1977). That study con­

cludes, essentially, that the legislative veto 

encourages secretive, poorly informed, and 

politically unaccountable legislative action. 

Id. at 1409-20. It is consequences such as 

these that the enactment provisions of our 

constitution are designed to guard against. 

See discussion, supra, pp. 772, 773.

A.ppellee also makes an argument based 

on the doctrine of separation of powers. 

Rrle-making is essentially a legislative 

ratner than executive function and so, the 

argument goes, broad latitude must be af­

forded the legislature to act as it sees fit in 

this, the core area of its duties. This argu­

ment is essentially inconsistent with the 

requirements prescribed in article 13 of the 

constitution which must be observed in the 

process of legislation. The legislature is 

not free to ignore these requirements. See, 

discussion supra, pp, 772, 773.

Appellee finds it significant ihf i the 

Alaska Constitution contains no provision 

like that in section 7, clause 3 of article 1 of 

the United States Constitution 3  which au­
thorizes the executive to veto legislative 

resolutions, and argues that executive in­

volvement in the enactment of resolutions 

was not deemed necessary by the framers 

of the state constitution. This point, how- 

ever, does not advance Appellee's case. Un-

38. T h is  c lau se p rov id es :
E v e ry  O rder. R eso lu tion , or Vote to  which 
th e Concu rrence o f Lhe Senate and House of 
R ep re sen ta t iv e s  m ay be n ecessary  (excep t on 
a question  o f Ad journm ent) sha ll be present- 
ed to the Presiden t of the United S u ie s ;  and 
be fore the S am e shall take E ffect, shall be 
app roved  by h im . or being d isapp rnvec by 
h im , sh a ll be rep assed  by two ih trcs of the 
S en a te  and H ouse of R ep resen ta tiv es , ac-

der the United Slates Constitution joint 

resolutions are one means by which laws 

are enacted; 35 they are therefore naturally 

included a m o n g  those legislative acts sub­

ject to Presidential veto. However, under 

the state constitution resolutions are not an 

alternative law enactment process, and 

therefore there is no need to make them 

subject to an executive veto.

The Amici contend that since A S  44.62.- 

320(a) was itself passed in accordance with 

all constitutional mandates and since the 

governor had the opportunity to veto the 

statute, constitutional requirements have 

been satisfied with respect to subsequent 

acts of the legislature taken pursuant to the 

statute. In other words, by virtue of one 

enactment approved by the governor, the 

legislature can free itself, in certain in­

stances, of the constitutional constraints 

that would otherwise govern its actions. 

Such an enactment would impermissibly 

preserve legislative power possessed at one 

instant in time for future periods when the 

legislature might otherwise be incapable of 

acting because of the executive veto.4C It 

would also do away with the formal safe­

guards of article II which are meant to 

accompany law-making. The requirements 

of the constitution m a y  no. be eliminated in 

this fashion.

R E V E R S E D  A N D  R E M A N D E D  with di­

rections to enter partial summary judgment 

in favor of the state as to the effect of the 

concurrent resolution and for further pro­

ceedings.

B O O C H E Y E R ,  Chief Justice, with w h o m  

C O N N O R ,  Justice, joins, dissenting.

I

I believe that the legislative power to 

annul administrative regulations by concur-

cord ing lo  the Ru les and L im ita tion s pre­
scribed in the (Ease of a B ill . (Em phasis 
added).

39. United States e v  re!. L e v e y  v. Stockslager,

129  L '.S . 470. 9 S .C t . 3S2. 32 L  Ed . 7E5 (IE89).

40, See  W atson . Congress Steps Out: A  L o o k  at

Congressional Control of tne Executive, 63 C-al.
L R ev . 9S3 at 1067 (1575).

Alaska 779
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rent resolution is constitutional. In m y  

opinion. the majority reasoning is fallacious 

in equating regulations with laws passed by 

the legislature. The litany of constitutional 

requirements outlined in the majority opin­

ion is indeed mandated for the passage of a 

bill into law. The constitution, however, 

makes none of those requirements applica­

ble to regulations. In fact, the constitution 

is silent as to the practice of delegating 

authority by the legislature to the executive 

or administrative agencies for promulgation 

of regulations.1 Regulations m a y  be pro­

mulgated without having each regulation 

confined to one subject, a descriptive title, a 

specific form of enactment clause, three 

readings on three separate days, the vote of 

each member adopting the regulation re­

corded, a majority vote of each house of the 

legislature, a public record of the vote cast, 

being subject to veto by the governor, a 

90-day waiting period before becoming ef­

fective.1 Nevertheless, the majority does 

not question the authority of the legislature 

to delegate the power to promulgate regu­

lations without these safeguards. It seems 

to m e  that if the legislature, in authorizing 

regulations, cannot condition that authority 

with a reasonable provision for oversight 

because the annulment of a regulation is 

equated with repeal of a statute, then the 

regulation itself must be considered invalid 

as not having been passed with the require­

ments necessary for enacting a bill into law.

This issue was considered by this court 

shortly after statehood in Boekl v. Sabre 
Jet Room, Inc., 349 P.2d 5S5, 5SS (Alaska 
I960), where we stated:

The legislative power of the state "is 

vested in a legislature." It is argued that 

because of this constitutional provision 

the power m a y  not be delegated.

But such a strict theory of separation 

of powers ignores realities and the practi­

cal necessities of government. The Unit­

ed Stales Supreme C-ourt has said that 

delegation by Congress has long been rec-

I . The constitution does au thorize " Ir je zu la to ry , 
cuasi-.iud ic ia! 2 nd tem porary a g en c ie s "  lo  be 
estab lished  by law . A n . I l l , £ 22 . There are 
no con su lu lio n a l requ irem ents lor p rom u lga­
tion o l regu lauons

ognized as necessary in order that the 

exertion of legislative power does not be­

come a futility, and that necessity fixes a 

point beyond which it is ur reasonable and 

impracticable to compel the legislature to 

prescribe detailed rules. [Footnotes omit­

ted.)

One of the bases specified in Boehl for 

upholding this power of the legislature to 

delegate regulatory authority was the iden­

tical right to annul regulations which the 

majority now finds to be unconstitutional. 

In Boehl w e  stated:

It also is not essential, in order to sus­

tain the grant of authority, that the legis­

lature circumscribe administrative discre­

tion by express standards of action in 

order that the opportunity for capricious 

exercise of power will not exist. There is 

slight danger of that. The exercise of 

the board’s powers is hedged about by 

substantia! safeguards. Before the board 

m a y  act it must conduct a public hearing 

and afford any interested person the op­

portunity to be heard, a. id it must then 

"consider all relevant matter presented to 

it." There is ample opportunity for judi­

cial review; for "any interested person 

m a y  obtain a judicial declaration as lo 

the validity of any regulation * * * ”.

Finally, there is legislative supervision. 

The legislature, which meets annually, 

may revise the statute and thus restrict 

the bounds of administrative action; it 
has the power \>y resolution ic annul any 

agency or dejiartmenl rule or regulation ; 

and the Legislative Council, an interim 

legislative committee charged with the 

duly of making recommendations to the 

legislature, must annually review all 

agency regulations to determine if the 

legislative intent is being correctly fol­

lowed.

349 P.2d at 590 (emphasis added) (footnotes 

omitted).

2 . A S  4-4.62.180 does spec ify  ih a i , w ith  certa in  
excep tion s , regu lations becom e effectis 'e on the 
30th day after riling by the licu ier .an t governor.
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In m v  opinion, lhe majority misstates the 

question presented as being whether the 

legislature can exercise its legislative power 

without the usual constitutional safeguards. 

The real question is whether, having exer­

cised its legislative power, subject to a!! 

those safeguards, it m a y  condition the dele­

gation of regulatory power to an executive 

agency upon a provision for legislative 

oversight. I agree with our statement in 

Boehl that the legislature has that power.

II

The advent of the industrial revolution 

vastly increased and complicated the tasks 

of legislatures. Due to limits of time and 

specialized expertise, legislatures have 

found it impossible to prescribe laws ade­

quately covering the tremendously varied 

and intricate forms of social relationships 

arising out of the proliferation of business, 

manufacturing, trade, transportation, com­

munication and commercial enterprises.5 
Of necessity, legislative authority had to be 

delegated to administrative agencies. 

Nevertheless, both in England and in the 

United [-'tales, efforts were initiated to 

maintain some controls over broad delega­

tions of authority,4 

England has lor.g uti'izcd the laying sys­

tem, whereby an administrative order or 

regulation must be laid before Parliament 

for a specified period of time before becom­

ing effective.

3 . See generally S lon e , T h e  Twentieth Century 

Administrative Explosion a nd After. 52 C a lif .L . 
R e v . 5 13  (1564 ).

•L See  B o isv e r t . A  Legislative Tool for Supervi­

sion of Administrative Agencies: T h e  Laying 

System. 25  Fo r d h a =  L .R ev . 638 (1957): 
S chw artz , L e g i s l a t e  Control of Administra­

tive Rules a n d  .Reg"!'.irons: The A m e r i c a n  E x­

perience. 30 N. Y . U. I — 1039 (1955) (herein­
a fter cued a s  S c h w a r tz n  Carr, Legislative C o n ­
trol of Acmir.istrasr-'T fLilcs and Regulations: 

Parliamentary Superrtsacn in Bnuun.  30 N .Y .U . 
L _R ev . IW 5 (1955 ) .

5 . S chw artz , supra nets  at 1032-33 .

6 . Clark v Vaito. 1E2  LS .A pp .D .C . 2 1 .  2S-29 . 
555 F.2C 642. 649-50 "22 C .C ir.) (en b a n c  I Iper 
c u r i a m ). af;~d m e m .  s>—  nom.. Clark v. Kim- 

-.it. 42! U .S . 550. 97 S .C a  2667. 53 L E d .2 d  2S7
1377).

r . t -i ;—  .

Parhar.er.tary control over administra­

tive ru’.si and regulations . . .  is 

asserted principally through provisions in 

enabling statutes that rules made under 

them shall be laid before Parliament. 

This is customarily combined with a pro­

vision in the statute, either that the rule 

sha!; no: be operative until it is approved 

by resolution, either of both Houses or of 

the House of C o mmons alone . .

or that, I; within forty days a resolution 

is passed by either House for annulling 

the rule, the rule is to be void . . . ,5

In the United States, the issue of wheth­

er a legislature can reserve to itself the 

power to disapprove administrative regula­

tions ha~ b— n brewing for more than forty 

years,4 The early stages of the dispute 

involved the P-eorganizztion Acts of the 

1930's and ir-l&'s which provided that exec­

utive reorganization plans became effective 

sixty days after transmission to Congress, 

unless within that period Congress disap­

proved by resolution.’ Federal acts incor­

porating similar provisions have proliferat­

ed in recent years.* Yet no federal court 

has squarely evaluated the validity of provi­

sions reserving to Congress the power to 

disapprove administrative regulations.*

I l l
I agree with the majority that there is 

scant case authority on the specific issue in

7. G in n an e , The Control of Federal Administra­
tion b y  Congressional Resolutions a n d  C o m m i t ­

tees, 66 H a.---.LR ev . 569, 57G-S2 (1953). The 
1939 an d  1945 Reorgan ization A cts provided 
lor d isapp roval b y  a concurrent reso lu tion ; the 
1949 A c t  a liew ed d isapproval bv either House. 
Id at 579, S a l .

8. W asson . Car.press Steps Out: A  L o o k  et C o n ­
gressional Centro/ of U/c Lucrative, 63 C a l i f .L  
Rev. 953, S ir  (197;-;). An ap p e ..d ix  to th is 
article Lists m any s m utes g ivu ig spec ia l effect 
to congressicrtz J reso lutions. M an y  have been 
passed in the !S70 's and in vo lve veto power 
over ac t ion s  c f execu tive agenc ies or the P res i­
dent. S e e  id at 1069-92 app . A .

9. S tew ar t . Constitutionality of the Legislative 

Veto. 12  H a r .A L e g it . 553. 595 (1976).
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the United State'. Our court, however, has 

favorably discussed the legislative veto in 

.Bosh I.

The holding in Atkins v. Uniled Slates, 
556 FJ2d 1028, 214 Ct.Cl. 186 (1977) (er. 
banc) (per curiam), cert, denied, 434 U.S. 
1009, 98 S.Ct. 718. 54 L.Ed.2d 751 (197S), 

supports the position taken in this dissent. 

Atkins upheld a statute allowing either 

House of CongTess to veto judicial salary 

increases recommended by a presidential 

commission.

In Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 
612, 46 L.Ed.2d 659 (1976), the majority of 

the United States Supreme Court did not 

reach the issue of whether regulations pro­

mulgated by the Federal Election Commis­

sion would become effective within thirty 

days of filing if either House of Congress ‘ 

did not disapprove them. In his concur­

rence, Justice White did approve the over­

sight provision, stating:

I a m  also of the view that the other­

wise valid regulatory power of a properly 

created independent agency is not ren­

dered constitutionally infirm, as violative 

of the President’s veto power, by a statu­

tory provision subjecting agency regula­

tions to disapproval by either House of 

Congress. For a bill to become law it 

must pass both Houses and be signed by 

the President or be passed over his veto. 

Also, "Every Order, Resolution, or Vote 

to which the Concurrence of the Senate 

and House of Representatives m a y  be 

necessary” is likewise subject to the veto 

power. Under § 43S(c) the FEC's regula­

tions are subject to disapproval; but for a 

regulation to become effective, neither 

House need approve it, pass it, or take 

any action at all with respect to it. The 

regulation becomes effective by non­

action. Th>s no more invades the Presi­

dent’s powers than does a regulation not 

required to be laid before Congress. Con­

gressional influence over the substantive 

content of agency regulation may be en­

hanced, but 1 would not view the power 
of either House lo disapprove as equiva­
lent lo legislation or to an order, resolu­
tion or vote requiring the concurrence of 

both Houses.

434 U.S. at 2S4-S5, So S.Ct. at 757, 45 

L.Ec.2d at £29-29 (emphasis added) (foot­

notes omitted).

The majority cites Reith v. South Caroli­

na State Housing Authority, (Ct. C.F., 11th 
Jud. DisU, Aug. 28, 1975), rev'd on other 
grounds. 257 S.C. 1, 225 S.E.2d 847, S4S 

(1976), but appropriately concedes that the 

Supreme Court of South Carolina did not 

reach the issue with which w e  are con­

cerned.

Also cited is the N e w  Hampshire case, 

Opinion of the Justices, 96 N.H. 517, £3 

A.2d 738 (1950), an advisory opinion on 

whether a reorganization statute violated 

the state constitution. The statute provid­

ed that the reorganization plan proposed by 

the governor would become law if the two 

legislative houses did not disapprove it by 

concurrent resolution. The court concluded 

that the statute violated the state constitu­

tion. Id. S3 A.2d at 741. Three of the five 

justices felt the procedure violated the prin­

ciple of bicameral.sm because each house 

"has undertaken in advance to surrender to 

the other its constitutional authority to veto 

or refuse assent to action taken or approved 

by the other." Id. 83 A.2d at 741— 52.

It is also significant that twenty years 

later the N e w  Hampshire Supreme Court 

examined a statute requiring certain salary 

increases lo be approved by a legislative 

committee prior to submission to the gover­

nor for final approval, Opinion of the Jus­
tices, 110 N.H. 259, 266 A.2d £23 (1970). 

The court, without analysis of its earlier 

opinion, found no violation of separation of 

powers, reasoning that since the legislature 

could delegate its power to fix salaries, it 

could impose conditions upon the exercise of 

such delegated authority. Id. 2G6 A.2d at 
826. In conclusion, it seems to m e  that 

what case authority exists is more support­

ive than not of the concept of legislative 

annulment.

IV

The legislature's participation in the pro­

mulgation of regulations is within the core 

area of legislative power, formulation of
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p o lic y . A c c o rd in g ly , the le g is la tu re 's  pow er 
to  se'ect th e  m eans o f  p a rtic ip a t io n  shou ld  
be g e n e ro u s ly  c on s tru ed .10

The  d e le g a t io n  o f ru le -m a k in g  a u th o r i ty  
t o  e xe cu tiv e  agencies does not a lt e r  the 
bas ic  le g is la t iv e  n a tu re  o f  the fu nc tion . 
C o n d it io n in g  th a t  d e leg a tion  on the r ig h t o f 
th e  le g is la tu re  to  rev iew  and  annu l re g u la ­
t io n s  does n o t  in fr in g e  on th e  pow er o f the 
e x e cu tiv e , w h e re , as h e re , th e  a n n u llin g  ac­
t io n  is ta k e n  a t the f i r s t  session o f  the 
le g is la tu re  fo llo w in g  p rom u lg a t io n  o f  the 
r e g u la t io n .11

I be lieve th a t  a s ta tu te  can v a lid ly  cond i­
t io n  the d e le g a te d  p ow e r to  enact re g u la ­
t io n s  by re q u ir in g  th a t the reg u la tion s  be 
su b je c t to a n n u lm en t by re so lu t ion , ju s t  as 
it cou ld  lim it  the e ffe c t iv e  d a te  o f  th e  new 
re g u la tio n s  o r  the le n g th  o f  tim e d u rin g  
w h ich  they  w ou ld  be in fo rc e . 1 fin d  no 
m a te r ia l d i f fe re n c e  b e tw een  A S -i-4.62.320 
a n d  o th e r s ta tu te s , uphe ld  by the U n ited  
S ta te s  S u p rem e  C ou rt , th a t  cond ition  the 
e xe rc ise  o f  ru le -m a k in g  a u th o r i ty  by ap-
10 . W e have held that when the leg is latu re exer­

c ise s  p ow er w ith reference lo  an essen tia lly  
execu tive function those pow ers should be con­
strued n a rrow ly . Bradntrr v. H a m m o n d ,  553 
P-2cf I , 7 (A la sk a  1976). C onverse ly , w hen , os 
here . * b a s ic a lly  leg is lative function is invo lved , 
the pow ers o f the leg is latu re should be con­
strued b road ly .

1 1 .  A long-term  scrutiny o f execu tive action 
taker, pursuan t to regu lations lead ing to de­
layed  annu lm ent might in vo lve leg is la tive in­
fringem ent on the executive power to in fo rce  
law s . W e are  not crn lrom ed  w ith such a ques­
tion and ne<d not past on it because the regu la­
tion here in question w as annulled at the first 
leg is la tive session  fo llow ing u s p iom ulgation . 
W e are s im ila r ly  not confronted with an annul­
ment by a s ing le leg islator, a com m ittee of the 
leg is la tu re , or by one house.

12 .  L'ruled S ta ir s  v. R ock Royx!  Co-Operative. 
Inc.. 307 U .S . 533. 57-^76 . 59 S .C t  993. 10 13 -  
15 . S3 L L d . 1-WG. U 70 -72 (1S39N (upholding 
federal s ta tu te  d c ie p ’Jr .g  to S ecre ta ry  of A gri­
cu lture au thor ity  to issue m arketing orders for 
specified com m odities, if app rova l of producers 
w a s  securtrd); C u m i n  v. Wallace. 306 U .S . t. 
15—IS . 59 S .C t. 379. 3S7-3SS . S3 L E d . « 1 .
- 15 1-5 2  (1S39 ) tcpp.oiding statute a '• .h om in g  
S ecre ta ry  o f Agriculture to regulate m arketing 
o f tco acco  if lwo-thirds o f grow ers in a m arket 
requested , by referendum, such actjcr.k

p rova i c f  privhLe c itizen s .11 I f  p r iv a te  c iti­
zen ; can exe rc ise  such pow e r, th en  c e r ta in ly  
the le g is la tu re  shou ld  be ab le to  exe rc ise  
the sam e  pow er.

V
As th e  m a jo r i t y  c o r re c t ly  no tes , th e re  a re  

tw o p rov is ion s in o u r  c on s titu tion  which 
deal sp e c ific a lly  w ith  the  le g is la t iv e  ve to . 
These a re  a rt ic le  I I I ,  sec tion  23 , conce rn ing  
execu tive  re o rg a n is a t io n , which p rov id es 
th a t the  le g is la tu re  m ay  v e to  a re o rg a n iz a ­
tion p la r. b y  a re so lu t io n  ‘ ‘ in jo in t  ses­
s ion ." 13 and a rt ic le  X , section 12 , c once rn ­
ing lo ca l b ounda rie s , which p rov id es  th a t 
the le g is la tu re  m ay v e to  by re so lu tio n  loca l 
b ounda ry  changes p roposed  by an  execu tive  
b ranch com m iss ion .14

The m a jo r i t y  conc ludes th a t these, tw o 
exp ress p rov is ion s  c re a tin g  a le g is la t iv e  
veto  b y  re so lu tion  exc lude  the p o s s ib ility  o f 
an im p lied  le g is la t iv e  ve to . T h ey  s ta te : 

In  o u r v iew , the spec ific ity  w ith  which 
the con s titu tion  dea ls w ith  the le g is la t iv e

13 . The full tex t of artic le  HI. section 23 . pro­
vides:

The governor m ay m ake changes in the 
organ ization  of th e  execu tive  branch or in the 
assignm ent of functions am ong Its units 
w h ich he considers necessary' for efficient 
adm in istration . W here these changes re­
qu ire the force o f law , th ey shall be set forth 
in execu tiv e  orders. The leg is latu re shall 
h ave s ix ty  days o f a regu lar session , or a full 
session  if of shorter duration , to d isapprove 
these execu tive orders. Unless d isapproved 
by resolu tion concurred in by a m ajo rity  of 
the m em bers tn jo int session , th ese orders 
becom e effective at a date thereafter to be 
designated by d ie  governor.

l-S. . V j c I c  X , section 12 . provides:
A local boundary com m ission or board 

shall be estab lished  by law  in the execu tive 
branch of the state governm ent. The com ­
m ission or board m ay consider an y  proposed 
loca l governm ent boundary change . It m ay 
present proposed changes to the leg is latu re 
during the first ten days of any regu lar se s ­
s ion The change shall become e ffecu v e  for­
ty-five d ays arter presentation c r at the end 
of the session , w h ichever is ea rlie r , un less 
d isapproved by a resolu tion concurred tn by 
a m ajo rity  o f tne m embers of each  house. 
Tne com m ission or board , sub ject to law . 
m ay estab lish  p rocecures whereby bounda­
ries m ay oe adsusied by local action .
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veto powers it does grant leads logically 

to the conclusion that no other veto pow­

er is inplied.

Aoopling the majority’s logic, however, it 

might be said with equal force that the 

delegation of any rule-making power; to 

the executive by the legislature would also 

be unconstitutional. It might be argued 

that where the constitutional drafters in­

tended to create rule-making power in the 

executive branch they created it expressly, 

with specificity, as they did in these two 

provisions, and that other rule-making pc-w- 

ers created by statute cannot be implied.

In m y  view, the expression of some pow­

ers in these provisions does not lead lo the 

conclusion that the constitution forbids ei­

ther an expansion of rule-making powers in 

the executive or a denial of the legislative 

veto. The Alaska Constitution is silent on 

the question of administrative regulations, 

It does not say what power? may l-e dele­

gated. how-rules may be promulgated, or 

whether the legislature inav retain a veto 

power by resolution. Presumably, these 

were questions that the constitutional 

drafter; thought could best be resolved by 

the legislature.

There is an aspect of these two provi­

sions, however, that is worthy of some no­

tice:, It seems significant that in the only 

two instances where the constitution does 

m a k e  a ip'cifie grant of rule-making power 

dii ectly to ltn. executive, it does so with a 

power reserved in the legislature to veto 

the rule by resolution. There seems to be 

little logic to a position that maintains that 

the constitutional drafters would have sanc­

tioned the use of the resolution here, yet 

demanded the higher enactment standard 

w h e n  the legislature delegated power on its 

own.

Finally, the majority argues that where a 

veto power by resolution exists, it must also 

specify time limits, the method of voting 

and so forth. This argument is unconvinc-

15 . Thirteen de legates and Convention S een - 
•.i.-y (now JutJpe) T hom ai B . S tew art w ere leg- 
i i l i u - r s  in the firs ’, session  o f th t A la sk a  S i i ’.t  
Legis lature

ing. Having allocated a specific rule-mak­

ing power to the executive branch, it was 

appropriate for the constitutional drafters 

to define in the constitution a specific legis­

lative check to that power. This would 

seem to be a virtual necessity, because any 

statute that the legislature might pass to 

circumscribe these executive powers other­

wise would in all likelihood be unconstitu­

tional. But where the legislature delegates 

rule-making power by statute, the constitu­

tional drafters might well presume that the 

legislature could also design an appropriate 

system of checks and balances by statute 

law, as they have done here in A S  44.62.- 

320(a).

V I
It is also of significance that the A d m i n­

istrative Procedure Act, chapter 143, S L A  

1959, containing an annulment provision, 

was passed shortly after the drafting of the 

constitution at the first session of the Alas­

ka State Legislature. M a n y  of the dele­

gates to the Constitutional Convention were 

among the members of the legislature.11 In 

fact, two of the more active delegates, Hel- 

lenthal and Taylor, introduced House Bill 13 

which was enacted as chapter 143, S L A  

1959.11 The bill was passed by a House vote 

of 37 to I ,11 and by a unanimous Senate 
vote.11

At that lime, the governor of Alaska was 

William A. Egan, who had presided as Pres­

ident over the Constitutional Convention. 

In signing House Bill 13 into law, Governor 

Egan delivered the following message to 

the legislature:

1 a m  signing into law H O U S E  BI L L  

WO. 13, the administrative procedures 

bill. 1 wish to call attention to the Attor­

ney Ceneral’s statement that Section 1 , 
Article VI of Chapter 1 thereof m a y  be 

unconstitutional in its seeking to impose 

new duties on local goierning bodies.

16 . 1959 H ouse Jou rn a l 52

17. 1959 House Jou rna l -527.

!S . 1559 S tr .c tc  Jou rn a l 705



S T A T E  v. A.L.1.V

C ite as . A la ska  

Because cf the bill’s separability clause, 

however, 1 co not consider this flaw of 
such seriousness that the bill should not 

be signed and utilized.1’

Although the governor saw fit to point out 

a possible constitutional problem with arti­

cle VI because it required local governing 

bodies to hold public hearings, no question 

was raised about the legislature’s power lo 

annul regulations by joint resolution.1®

Wha t  was said by the United States Su­

preme Court about legislation passed by 

Congress shortly after the enactment of the 

United States Constitution is apropos here; 

What, then, are the elements that enter 

into our decision of this case? W e  have 

first a construction of the Constitution 

made by a Congress which was to provide 

by legislation for the organization of the 

government in accord with the Constitu­

tion which had just then been adopted, 

anc in which there were, as Representa­

tives ar.d Senators, a considerable number 

of those who had been members of the 

convention that framed the Constitution 

ar.d presented it for ratificaticn. It was 

the Cong-ess that launched the govern­

ment. I' was the Congress that rounded 

out the Constitution itself by the propos­

it i. 1959 S en a te  Jo u rn a l 1092.

20 . S ee ch . 143 (ch I. a rL  V I I . § )). S LA  1959.

2 1 .  Num erous other statu te s enacted in recent 
leg is la tive session s in A la sk a  provide for some 
specific  leg is la tive rev iew  function S ee  AS 
46.03 “ 55(c) (regu lations relating to oil spills); 
A S  46 40.080 (regu lations relating to coastal 
zone m anagem ent); A S  36 ,50 .140 (regulations 
pertain ing to land ex ch an g e s ) ; AS 39.23.060(c) 
(regu lations relating to sa la ry  in creases) ; A S 
38 06.055ia) (oii and g a s  d ispositions) Sr me 
regu lations annu lled by  resolution are th t ‘i l -  
lowm g: regu lations re la ting  to nursing hot,tv 
adm in istrato rs , annu lled  by Senate Concurrent 
Reso lution No 94 tn 19 /6 ; motor veh ic le in­
spection regu lation s, annu lled  by Senate Con­
current Reso lution No. 62 (HCS C SSC R ). in 
1976; ir e  prize lim it regu lation , annu lled by 
Leg is la t ive  Revzive No . 79 (House Concurrent 
Resoiuttcr. No. 60) in 1977 ; school loan regu la­
t io n ;. annu lled by L eg is la t iv e  Reso lve No. S7 
’ S enate Concurrent R eso lu tion  No 32) in 1577: 
a .-.c certa in  regu lation s aoopted by the D epan- 
-ren : ot Com m unity and Regional A rfatrs. an- 
nu .'ed  c y  L eg is la t iv e  R eso lve No. 95 ( S e m e  
Concurrent Reso lution No . 12) in 1977.
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ing of the first ten amendments, which 

had in effect been promised lo the people 

as a consideration for the ratification. It 

was the Congress in which Mr. Madison, 

one of the first in the framing of the 

Constitution, led also in the organization 

of the government under it. It was a 

Congress whose constitutional decisions 

have always been regarded as they should 

be regarded as of the greatest weight in 

the interpretation of that fundamental 

instrument. . . . This court has re­

peatedly laid down the principle that a 

contemporaneous legislative exposition of 

the Constitution, when the founders of 

our government and framers of our Con­

stitution were actively participating in 

public affairs acquiesced in for a long 

term of years, fixes the construction to be 

given its provisions.

Myers v. Uniled Slates, 272 U.S. 52, 174-75, 
47 S.Ct. 21, 45, 71 L.Ed. 150, 1S9-90 (1926) 

(citation omitted).

Finally, 1 note that the policy of authoriz­

ing legislative annulment of regulations is 

becoming increasingly widespread in Alas­

ka, in other states, and in the federal 

government .11 Such a practice, affording a

For a rev iew  of law s  from other s la te s  re la t­
ing to annulm ent of regu lations, see Ja c k s o n , 
Leg is la tive R ev iew  of A dm in istra tive Ru les and 
Regu lation s I ( Ju ly  1977) (papers p repared for 
Southern Leg is la tive C onference). A c h a n  at 
the end o f Professor Ja c k s o n 's  paper in d ica te s 
that the fo llow ing states a llow  regu lations to be 
annulled by m ean ; o f reso lu tion : A la sk a , C on ­
necticut. Idaho . M ich igan , M ontana , O k lahom a , 
T ennessee , and Verm ont. A  N ew  Y o rk  report 
g ives s ligh tly  d ifferen t figu res, stating that 
fourteen o f the tw en ty-tw o states w ith le g is la ­
tive rev iew  m echanism s have p rocedures 
wh ich can  "cau se  an age <-y rule to be p rom u l­
gated . approved . a m c r .e . J , m odified , or an- 
n u ie d "  T ask  Force on Critical P rob lem s, S en ­
ate Research Serv ice . N ew  Y o rk  S tate L e g is la ­
ture. Administrative Rules . . . W hat is
Lhe L-.nslaturc's Role?. 7 ( Ju n e 1976). A p p e l­
lant states that eight states a llow  non sta tu trry  
leg is la tive annulment— six by concurrent reso ­
lution. two by one-House ve toes .

The states which do not allow- annulm ent of 
the regu lation genera lly  provide that a le g is la ­
tive com m ittee m ay rev iew  regu lations to d e ­
term ine ;f  they are consisten t w ith leg is la t iv e  
intent, hold hear.ngs on questlonafcie recu ia- 
ticn s . notify the agenc ies o f its douots , and

-wtrr~
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practical means of supervision of the broad 
delegation of legislative powers required by 
the complexities of m o d e m  society, should 

not be hastily voided.

1 conclude that the legislature's annul­

ment of the cash prize regulation, pursuant 

to A S  44.62.320(a), does not violate the prin­

ciple of separation of powers, does not pro­

vide a means by which the legislature can 

enact laws without passage of a bill, and 

does not unconstitutionally encroach on the 

power of the executive.

A L A S K A  C H I L D R E N ' S  SERVICES, 

INC., Appellant,

Francis S. L. W I L L I A M S O N ,  Commission­

er, Department of Health and Social 

Services, and State of Alaska, Appellee.

No. 4155.

Nonprofit corporation owning or oper­

ating resident al child care facilities 

brought suit challenging ruling of Depart­

ment of Administration that Department of 

Health and Social Services was not required 

to reimburse corporation for amounts by 

which actual cost increases in providing 

child care had exceeded predicted increases 

The State of Alaska Superior Court, Third 

Judicial District, J. Justin Ripley, J., af­

firmed the ruling below, and corporation 

appealed. The Supreme Court, Cor.nor, J., 

held that: (1) under statute providing that 

Department of Health and Social Services 

pay private, nonprofit corporation for child 

care services for children who have become 

wards of the state for expenses related

som etim es, recom m end statutory a c t i ' r. b y  the
leg islature .

directly to "full cost" of services and that 

“full cost" shall be determined by per per­

son, per day cost in preceding fiscal year 

plus a proportionate share of anticipated 

living and staff salary increment increases 

for upcoming fiscal year, corporation was 

not entitled to reimbursement for amounts 

by which actual cost increases exceeded pre­

dicted increases, and (2) statute did not 

deprive corporation of due process or deny 

it ecua! protection.

Affirmed.

1. Statutes c=>223.2(1)

T w o  statutes enacted at same time and 

dealing with same subject matter are in 

pari materia and should be construed so as 

to be consistent with one another and in 

such manner as to give m a x i m u m  effect to 

each.

2. Infants c=19.4

Under statute providing that Depart­

ment of Health and Social Services pay 

private, nonprofit corporation for child care 

services for children who have become 

wards of the state for expenses related 

directly to "full cost” of services and that 

"full cost" shall be determined by per per­

son, per day cost in preceding fiscal year 

plus a proportionate share of anticipated 

living and staff salary increment increases 

for upcoming fiscal year, such nonprofit 

corporation was not entitled to reimburse­

ment for amounts by which actual cost in­

creases exceeded predicted increases. A S  

47.40.010(a)(3), 47.40.040(a).

3. Constitutional L a w  c=»242.3(2), 27fi.7(l) 

Infants c=>12

Statute providing thai Department of 

Health and Social Services pay private, non­

profit corporation for child care services for 

children who have become wards of the 

state for expenses related directly to "full 

cost" of services and that "full cost" shall 

be determined by per person, per day cost 

art-ceding fiscal year plus a proj>ortionate 

share of anticipated living and staff salary

For a d iscu ssion  of federal law s  on the sub- 
.tec;, see note & supra .

v.

Supreme Court of Alaska. 

Feb. 21, 1980.
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S U B J E C T :  S t a t e  o f  A l a s k a  v. A . L . I . V . E .  V o l u n t a r y

TO: R e p r e s e n t a t i v e  N e l s  A. A n d e r s o n ,  Jr.
H o u s e  M a j o r i t y  L e a d e r

F RO M:  B i l l y  C-. B e r r i e r
D i r e c t o r
D i v i s i o n  o f L e g a l  S e r v i c e s

Y o u  h a v e  a s k e d  m y  c o m m e n t s  on t h e  d e c i s i o n  o f  t h e  S u p r e m e  
C o u r t  i n  t h e  c a s e  of  S t a t e  of  A l a s k a  v. A . L . I . V . E .  V o l u n t a r y , 
(F il e No. 3 6 7 0 ) .  A  c o p y  o f  t he  d e c i s i o n  is a t t a c h e d .

T h e  c a s e  c o n c e r n s  a r e g u l a t i o n  r e l a t i n g  to g a m e s  o f  s k i l l  
an d c h a n c e  a n n u l l e d  b y  th e  l e g i s l a t u r e .  T h e  a u t h o r i t y  f o r  
a n n u l m e n t  w a s  A S 4 4 . 6 2 . 3 2 0 ( a )  w h i c h  p r o v i d e s :

T h e  l e g i s l a t u r e ,  b y  a c o n c u r r e n t  r e s o l u t i o n  a d o p t e d  b y  
a v o t e  o f  b o t h  h o u s e s ,  m a y  a n n u l  a r e g u l a t i o n  o f  an 
a g e n c y  or d e p a r t m e n t .

Th e A d m i n i s t r a t i v e  P r o c e d u r e  A c t  w a s  a d o p t e d  b y  t h e  F i r s t  
S t a t e  L e g i s l a t u r e  i n  1939. T h i s  A c t  p r o v i d e d ,  a m o n g  o t h e r  
t h i n g s ,  f o r  t h e  p r o c e d u r e  b y  w h i c h  r e g u l a t i o n s  o f a g e n c i e s  
or d e p a r t m e n t s  a r e  p r o m u l g a t e d  a n d  t h e  s e c t i o n  w a s  e n a c t e d  
as p a r t  of t h a t  p r o c e d u r e .

T h e  C o u r t  h e l d ,  w i t h  a m a j o r i t y  o p i n i o n  of  t h r e e  j u s t i c e s  
and a s t r o n g  d i s s e n t  b y  t w o  j u s t i c e s ,  t h a t  r e g u l a t i o n s  c o u l d  
not c o n s t i t u t i o n a l l y  b e  a n n u l l e d  b y  c o n c u r r e n t  r e s o l u t i o n  
s i n c e  a r e s o l u t i o n  is n o t  e n a c t e d  in  a c c o r d a n c e  w i t h  t h e  
r e q u i r e m e n t s  i n  A r t i c l e  II of t h e  C o n s t i t u t i o n  f o r  a d o p t i o n  
of l a w .  T h e  r e s u l t ,  o f  c o u r s e ,  is a n o n  s e q u i t o r  s i n c e  t h e  

m a j o r i t y  o p i n i o n  a v o i d e d  a d d r e s s i n g  t h e  d i f f e r e n c e  b e t w e e n  
r e g u l a t i o n  a n d  l a w  a n d  f i n d i n g  t h a t  d e s p i t e  t h e  d i f f e r e n c e ,  

the e n a c t m e n t  p r o c e d u r e s  a p p l i e d .  T h e y ,  t h e r e f o r e ,  a s s u m e d  
the m i d d l e  t e r m  o f  t h e  s y l l o g i s m  a n d  r a m b l e d  w i d e l y  to  p r o v i d e  
a s u b s t i t u t e  f o r  t h e  m i s s i n g  lo g i c .  V a r i o u s  c a s e s  w e r e  c i t e d ,  
o n l y  o n e  o f  w h i c h  w a s  r e l e v a n t  a n d  t h a t  o n e  is no l o n g e r  
g o o d  l a w  i n  it s o w n  j u r i s d i c t i o n .
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F o r  t h i s  r e a s o n ,  i t is v e r y  d i f f i c u l t  t o d e t e r m i n e  t he  e f f e c t  
o f  t h e  d e c i s i o n .

T n e  h o l d i n g  is e x p l i c i t  t h a t  r e g u l a t i o n s  m a y  n o t  b e  a n n u l l e d  
b y  c o n c u r r e n t  r e s o l u t i o n .  A l t h o u g h  it is no t  e x p l i c i t l y  
s t a t e d ,  t h e r e  is a c l e a r  i m p l i c a t i o n  t h a t  a n n u l m e n t  b y  b i l l  
is c o n s t i t u t i o n a l .

B e y o n d  t h a t ,  t h e  C o u r t  m a d e  s e v e r a l  s t a t e m e n t s  w h i c h  do n o t  
a p p e a r  n e c e s s a r y  to  t h e  h o l d i n g  in t h i s  c a s e .  M u c h  of t h i s  
d i c t a  is  i n  s w e e p i n g  t e r m s .  I t  c a s t s  d o u b t  o v e r  s u b s t a n t i a l  
a r e a s  a n d ,  s i n c e  t h e  r e a s o n i n g  is e s s e n t i a l l y  s t r e a m  of  c o n ­
s c i o u s n e s s  r a t h e r  t h a n  c o h e r e n t ,  g i v e s  o n l y  m i n i m a l  c l u e s  
c o n c e r n i n g  t h e  l e g a l  s t a t u s  o f  t h e s e  a r e a s .

E s s e n t i a l l y  t h e  a r e a s  a f f e c t e d  f a l l  i n t o  t w o  c l a s s e s

(1) r e g u l a t i o n s  a n d  l e g i s l a t i v e  o v e r s i g h t  of  r e g u l a t i o n s  
a n d

(2) o t h e r  a r e a s  o f  l a w  w h e r e  c o n c u r r e n t  r e s o l u t i o n s  
a r e  u s e d  to p r o v i d e  l e g i s l a t i v e  o v e r s i g h t .

O n  r e g u l a t i o n s  t h e  m a j o r i t y  o p i n i o n  s t a t e s  b r o a d l y :

" T h e  e x p r e s s  p r o v i s i o n  i n  the A l a s k a  C o n s t i t u t i o n  of  
t w o  s p e c i f i c  l e g i s l a t i v e  v e t o  m e c h a n i s m s  s u p p o r t s  o u r  
v i e w  t h a t  n o  i m p l i e d  g e n e r a l  p o w e r  to v e t o  a g e n c y  

r e g u l a t i o n s  b y  i n f o r m a l  l e g i s l a t i v e  a c t i o n  e x i s t s .

J -  JL JU*■»

" I n  our  v i e w ,  t h e  s p e c i f i c i t y  w i t h  w h i c h  t h e  c o n s t i ­
t u t i o n  d e a l s  w i t h  t h e  l e g i s l a t i v e  v e t o  p o w e r s  it d o e s  
g r a n t  l e a d s  l o g i c a l l y  to t h e  c o n c l u s i o n  t h a t  n o  o t h e r  
v e t o  p o w e r  is i m p l i e d . "

T h e  c a s e  l a w  o n  r e g u l a t i o n s  w h i c h  t h e  m a j o r i t y  o p i n i o n  c i t e d  
is no t h e l p f u l .  O n e  o f  t h e  c a s e s  is on  p o i n t  b u t  is no l o n g e r  
g o o d  l a w  in  i t s  o w n  j u r i s d i c t i o n ,  t h e  s e c o n d  is a t r i a l  c o u r t  
d e c i s i o n  an d  t h e  l a s t  is a f e d e r a l  c a s e  w h e r e  t h e  q u e s t i o n  
o f  a o n e - h o u s e  v e t o  w a s  p r e s e n t  b u t  n o t  r e a c h e d .  T h e  d i s ­

c u s s i o n  o f t h i s  l a s t  c a s e  i l l u s t r a t e s  t h e  d i f f i c u l t y  in 
f o l l o w i n g  th e r e a s o n i n g  i n  th e  m a j o r i t y  o p i n i o n .  T h e  C o u r t  
r e f e r r i n g  to t h e  U n i t e d  S t a t e s  C i r c u i t  C o u r t  d e c i s i o n  i n 
A t k i n s  v. U n i t e d  S t a t e s ,  5 5 6  F 2 d  1 0 2 8  (1 97 7)  s a i d:
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T h e  c o u r t  i m p l i e d  t h a t  f o r  o n e  H o u s e  to  h a v e  t h e  a u ­
t h o r i t y  to  m a k e  s u c h  a c h a n g e  w o u l d  b e  u n c o n s t i t u t i o n a l :  

" N o r  c o u l d  o n e  H o u s e  do a n y t h i n g  m o r e  t h a n  p r e s e r v e  
e x i s t i n g  law.  . ." Id. a t  1064. In  c o n t r a s t ,  t h e  

a n n u l l m e n t  p r o v i s i o n s  of A S  4 4 . 6 2 . 3 2 0 ( a )  p e r m i t  t h e  
l e g i s l a t u r e  to v o i d  a d m i n i s t r a t i v e  r e g u l a t i o n s  w h i c h  
a r e  i n  e f f e c t .  S u c h  r e g u l a t i o n s  a r e  la ws  i n  e v e r y  

m e a n i n g f u l  s en s e ,  a n d  a n n u l l i n g  a n y  o n e  o f  t h e m  e f f e c t s  
a c h a n g e  i n  the  la w .

The c o n n e c t i o n  a n d  l o g i c  t o t a l l y  e s c a p e  m e .

In i t s  d i s c u s s i o n  of d e l e g a t i o n  of p o w e r  t o  a n n u l  r e g u l a t i o n s ,
an i s s u e  i n j e c t e d  i n t o  t h e  o p i n i o n  s i n c e  n o  d e l e g a t i o n  is
i n v o l v e d  i n  t h e  c a s e  b e f o r e  t h e  C o u r t ,  t h e  o p i n i o n  is e v e n  
less h e l p f u l .  T h e  m a j o r i t y  o p i n i o n  o b s e r v e s :

" W h i l e  t h e  p o w e r  t o v o i d  a g e n c y  r e g u l a t i o n s  c o u l d  b e  
e x e r c i s e d  b y  e i t h e r  the l e g i s l a t u r e ,  or b y  a n a g e n c y ,

•then t h e  l e g i s l a t u r e  e x e r c i s e s  s u c h  p o w e r  i t m u s t  d o  so 
w h i l e  a c t i n g  as a l e g i s l a t u r e .  It m a y  n o t  g r a n t  i t s e l f  
the p o w e r  t o  act as an a g e n c y .

"It m i g h t  b e  s u p p o s e d  t h a t  if t h e  l e g i s l a t u r e  c o u l d
c o n d i t i o n  t h e  v a l i d i t y  o f  a r e g u l a t i o n  u p o n  t h e  s u b s e ­
q u e n t  d i s a p p r o v a l  b y  b o t h  of  its h o u s e s  by  c o n c u r r e n t  

r e s o l u t i o n ,  it c o u l d  c o n d i t i o n  t h e  s a m e  u p o n  d i s a p p r o v a l  
b y  a c o m m i t t e e ,  or a s i n g l e  l e g i s l a t o r .  U s i n g  t h e  
t h e o r y ,  p r o p o u n d e d  b y  th e  A m i c i ,  t h a t  a v e t o  is m e r e l y  
a c o n d i t i o n  t h e r e  is no p r i n c i p l e d  d i s t i n c t i o n  b e t w e e n  
t h e s e  c a s e s .  It is t h e r e f o r e  w o r t h  o b s e r v i n g ' t h a t  m o s t  

a u t h o r i t i e s  h a v e  r e j e c t e d  th e v a l i d i t y  of  l a w s  c o n f e r r i n g  
t i t h e r  a f f i r m a t i v e  or n e g a t o r y  l e g i s l a t i v e  p o w e r s  o n  
i n d i v i d u a l  l e g i s l a t o r s  or l e g i s l a t i v e  c o m m i t t e e s . "

P e r h a p s  t h e  s e c o n d  r<oint m a d e  b y  t h e  m a j o r i t y  o p i n i o n  in 
d i s c u s s i n g  th e  d e s i r a b i l i t y  o f  l e g i s l a t i v e  o v e r s i g h t  of  
a d m i n i s t r a t i v e  r e g u l a t i o n s  g i v e s  th e b e s t  c l u e .  T h e  o p i n i o n  
s t a t e d :

S e c o n d ,  at  l e a s t  a c c o r d i n g  to a r e c e n t  c a s e  s t u d y ,  t h e  
l e g i s l a t i v e  v e t o  h a s  b e e n  u n i m p r e s s i v e  i n p r a c t i c e .  S e e  

E r u f f  & G e l l h o r n .  C o n g r e s s i o n a l  C o n t r o l  o f  A d m i n i s t r a t i v e  
R e g u l a t i o n :  A S t u o y  pf L e g i s l a t i v e  Vetoes', 9 0  H a r v .  L.

R e v . , 1 3 6 9  (19 7 7 ). ' T h a t  s t u o y  "coucj.uaes , e s s e n t i a l l y ,  
t h a t  the  l e g i s l a t i v e  v e t o  e n c o u r a g e s  s e c r e t i v e ,  p o o r l y
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i n f o r m e d ,  a n d  p o l i t i c a l l y  u n a c c o u n t a b l e  l e g i s l a t i v e  
a c t i o n .  Id_. at 1 4 0 9 - 2 0 .  It is c o n s e q u e n c e s  s u c h  as 
t h e s e  t h a t  t h e  e n a c t m e n t  p r o v i s i o n s  of  o u r  c o n s t i t u t i o n  
a r e  d e s i g n e d  to g u a r d  a g a i n s t .

It s h o u l d  b e  p o i n t e d  o u t  t h a t  t h e  f a c t s  c o n c e r n i n g  th e  a n n u l ­
me n t  w h i c h  w a s  t h e  s u b j e c t  m a t t e r  o f  t h e  c a s e  do n o t  s u p p o r t  
a c o n c l u s i o n  t h a t  th e  a n n u l m e n t  r e s u l t e d  f r o m  " s e c r e t i v e ,  
p o o r l y  i n f o r m e d  a n d  p o l i t i c a l l y  u n a c c o u n t a b l e  l e g i s l a t i v e  
a c t i o n "  b u t  t h a t ,  of c o u r s e ,  is n o t  m a t e r i a l .

It is m y  c o n c l u s i o n  t h a t  an y  a n n u l m e n t  o f  r e g u l a t i o n  o t h e r  
th a n b y  l a w  w o u l d  be u n c o n s t i t u t i o n a l  u n d e r  t h i s  ca se. 
A l t h o u g h  t h e  q u e s t i o n  is no t  d i s c u s s e d  s i n c e  it is n o t  
r e l e v a n t  to t h e  case, it  is v e r y  c l e a r  t h a t  r e g u l a t i o n s  w h i c h  
h a v e  t h e  e f f e c t  o f  l a w  r e q u i r e  s t a t u t o r y  a u t h o r i z a t i o n  a n d  

the l e g i s l a t u r e  c a n  w i t h d r a w  t h e  a u t h o r i z a t i o n  or  e s t a b l i s h  
s t a n d a r d s  in  w h a t e v e r  d e g r e e  o f  s p e c i f i c i t y  t h e  l e g i s l a t u r e  
d e s i r e d .  S i n c e  i n  c a s e  of c o n f l i c t  b e t w e e n  s t a t u t e  a n d  
r e g u l a t i o n  t h e  s t a t u t e  c o n t r o l s ,  it is a l s o  c l e a r l y  p e r ­
m i s s i b l e  to m a k e  th e  s u b s t a n t i v e  s t a t u t e s  d e t a i l e d  t h e r e b y  
l e a v i n g  less or n o  a i e a s  w h i c h  m u s t  b e  d e a l t  w i t h  b y  
r e g u l a t i o n s .  T n i s  l a t t e r  c o u r s e ,  h o w e v e r ,  i n v o l v e s  a l o s s  
of  f l e x i b i l i t y  a n d  a d m i n i s t r a t i v e  e x p e r t i s e .

It a p p e a r s  t h a t  a n y  f o r m  of l e g i s l a t i v e  o v e r s i g h t  of a d m i n i s ­
t r a t i v e  r e g u l a t i o n s  w o u l d  be r e g a r d e d  w i t h  s u s p i c i o n  b y  t h e  

c o u r t .  H o w e v e r ,  d e v i c e s  s u c h  as p r o v i d i n g  t h a t  n o  r e g u l a t i o n  
can b e c o m e  e f f e c t i v e  u n t i l  it h a s  b e e n  b e f o r e  t h e  l e g i s l a t u r e  
in  s e s s i o n  f o r  a s e t  t i m e  or e v e n  a p r o v i s i o n  t h a t  n o  r e g u ­
l a t i o n  m a y  b e c o m e  e f f e c t i v e  u n l e s s  a p p r o v e d  b y  lav; a r e  n o t  
c l e a r l y  p r e c l u d e d .

I n  P l u m l e y  v. H a l e , 5 9 4  P . 2d 4 9 7  ( A l a s k a  1 9 7 9 ) ,  o u r  C o u r t  
d i s c u s s e d  the q u e s t i o n  of  n o n - r e t r o a c t i v e  t r e a t m e n t  i n c i v i l  
c a s e s .  T h e  C o u r t  in t h a t  c a s e  s t a t e d :

I n  a c c o r d  w i t h  U n i t e d  S t a t e s  S u p r e m e  C o u r t  p r e c e d e n t ,  
w e  h a v e  p r e v i o u s l y  i d e n t i f i e d  f o u r  c o n d i t i o n s  i n d i c a t i n g  
t h e  p r o p r i e t y  of n o n - r e t o r a c t i v e  t r e a t m e n t  in  c i v i l  

c a s e s :  1) t h e  h o l d i n g  is o n e  o f  f i r s t  i m p r e s s i o n ,  or
o v e r r u l e s  p r i o r  l a w ,  and  w a s  n o t  f o r e s h a d o w e d  in e a r l i e r  
d e c i s i o n s :  2) t h e r e  h a s  b e e n  j u s t i f i a b l e  r e l i a n c e  o n  an 
a l t e r n a t i v e  i n t e r p r e t a t i o n  of t h e  law; 3) u n d u e  h a r d s h i p  
w o u l d  r e s u l t  f r o m  r e t r o a c t i v e  a p p l i c a t i o n ;  a n d  4) t h e
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p u r p o s e  a n d  i n t e n d e d  e f f e c t  of t h e  h o l d i n g  is b e s t  
a c c o m p l i s h e d  b y  p r o s p e c t i v e  a p p l i c a t i o n .

T h e  c a s e  c o n c e r n e d  a p p r o v a l  o f  f r e e  c o n f e r e n c e  c o m m i t t e e  
r e p o r t s  w i t h o u t  a r e c o r d e d  r o l l  c a l l  v o t e .  T h e  C o u r t  h e l d  
t h e  c r i t e r i a  t o  b e s a t i s f i e d  a n d  t h e  d e c i s i o n  t o  b e  p r o ­
s p e c t i v e  o n l y .  In m y  o p i n i o n  t h e  f a c t s  h e r e ,  w h i l e  n o t  as 
c o m p e l l i n g  as t h e  f a c t s  i n  P l u m l e y , w o u l d  l e a d  t o  a c o n­
c l u s i o n  t h a t  a n n u l m e n t  o f  r e g u l a t i o n s  w h i c h  o c c u r r e d  p r i o r  
to  t h i s  c a s e  a r e  n o t a f f e c t e d  b y  t h e  c a s e .

T h e  s e c o n d  m a j o r  p r o b l e m  a r e a  is l e g i s l a t i v e  o v e r s i g h t  
e x e r c i s e d  b y  c o n c u r r e n t  r e s o l u t i o n  i n  o t h e r  a r e a s  t h a n  
r e g u l a t i o n  o v e r s i g h t .  T h e  m a j o r i t y  o p i n i o n  m a d e  a v e r y  

b r o a d  s t a t e m e n t  s a y i n g ;

T h e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s ■ is w h e t h e r  th e 
l e g i s l a t u r e  ca n  e x e r c i s e  i t s  l e g i s l  :ive p o w e r  w i t h o u t  
f o l l o w i n g  t h e s e  e n a c t m e n t  p r o v i s i o n s .  I n  o u r  v i e w  t h e  
a n s w e r  m u s t  be i n  t h e  n e g a t i v e ,  f o r  o t h e r w i s e  t h e y  w o u l d  
s e r v e  no p u r p o s e .

( T h e  d i s s e n t i n g  o p i n i o n  q u i t e  c o r r e c t l y  p o i n t e d  o u t  t h i s  is 
n o t  th e q u e s t i o n  at a l ? . J u s t i c e  B o o c l  =ver  s a i d

In m y  o p i n i o n ,  t h e  m a j o r i t y  m i s s t a t e s  t h e  q u e s t i o n  
p r e s e n t e d  as b e i n g  w h e t h e r  the l e g i s l a t u r e  c a n  e x e r c i s e  
its l e g i s l a t i v e  p o w e r  w i t h o u t  t h e  u s u a l  c o n s t i t u t i o n a l  
s a f e g u a r d s .  T h e  r e a l  q u e s t i o n  is w h e t h e r ,  h a v i n g  e x e r ­
c i s e d  its  l e g i s l a t i v e  p o w e r ,  s u b j e c t  to a l l  t h o s e  s a f e ­
g u a r d s ,  i t  m a y  c o n d i t i o n  t h e  d e l e g a t i o n  of r e g u l a t o r y  
p o w e r  to a n  e x e c u t i v e  a g e n c y  u p o n  a p r o v i s i o n  f o r  
l e g i s l a t i v e  o v e r s i g h t .  I a g r e e  w i t h  o u r  s t a t e m e n t  i n  
B o e h l  t h a t  the l e g i s l a t u r e  h a s  t h a t  p o w e r .

T h i s  v i e w  w i l l  b e  s i g n i f i c a n t  i n  s u b s e q u e n t  c a s e s  w h i c h  
c o n c e r n  t h e  u s e  of c o n c u r r e n t  r e s o l u t i o n s  in c o n t e x t  o t h e r  
t h a n  a n n u l m e n t  of  r e g u l a t i o n s  p l a c i n g  as it d o e s  t h e  i s s u e  
b e f o r e  t h e  C o u r t  in f o c u s . )

T h e  m a j o r i t y  o p i n i o n  w e n t  on  t h e  say:

Of c o u r s e ,  w h e n  t h e  l e g i s l a t u r e  w i s h e s  to a c t  in  a n  
a d v i s o r y  c a p a c i t y  if  m a y  a c t  b y  r e s o l u t i o n .  H o w e v e r ,  
w h e n  it m e a n s  to  t a k e  a c t i o n  h a v i n g  a b i n d i n g  e f f e c t  o n
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t h o s e  o u t s i d e  t h e  l e g i s l a t u r e  i t  m a y  do s o  o n l y  b y  
f o l l o w i n g  t h e  e n a c t m e n t  p r o c e d u r e s .

W h i l e  t h e  d i s s e n t  n o t e d  t h a t  n u m e r o u s  o t h e r  s t a t u t e s  p r o v i d e  
s o m e  s p e c i f i c  l e g i s l a t i v e  r e v i e w  f u n c t i o n  b y  c o n c u r r e n t  r e s o ­
l u t i o n ,  t h e  m a j o r i t y  o p i n i o n  d o e s  n o t  s p e c i f i c a l l y  a d d r e s s  
t h is . T h e  s w e e p i n g  g e n e r a l i t y  o f  t h e  m a j o r i t y  o p i n i o n  c l o u d s ,  
a n d  o n  i t s  f a c e  f o r b i d s ,  t h e s e  o t h e r  f u n c t i o n s .

T h e s e  i n c l u d e :

1. A S  1 8 . 4 5 . 0 2 5  -- A p p r o v a l  of  f a c i l i t i e s  s i t i n g  p e r m i t  
f o r  n u c l e a r  f a c i l i t i e s .

2. A S  1 8 . 6 5 . 0 6 0  -- D i s a p p r o v a l  o f r e g u l a t i o n s  r e l a t i n g
t o c o m p i l a t i o n  of  c r i m i n a l  j u s t i c e  i n f o r m a t i o n  a n d  r e l e a s e  
o f  t h i s  i n f o r m a t i o n .

3. A S  2 8 . 0 5 . 0 2 1  A p p r o v a l  cf c o m p a c t s  w i t h  o t h e r  
s t a t e s  r e l a t i n g  t o m o t o r  v e h i c l e  r e g i s t r a t i o n  a n d  d r i v i n g  
l i c e n s e s .

4. AS  28.15'. 141  -- A p p r o v a l  of r e g u l a t i o n s  r e l a t i n g  t o 
c l a s s i f i c a t i o n  o f  d r i v e r s  l i c e n s e s .

5. AS  2 8 . 1 5 . 0 8 1  -- A p p r o v a l  o f  r e g u l a t i o n s  r e l a t i n g  t o 
d r i v e r s  l i c e n s e  e x a m i n a t i o n .

6. A S  3 5 . 1 0 . 0 8 0  -- A p p r o v a l  o f  p h y s i c a l  f a c i l i t y  p r o c u r e ­
m e n t  and p l a n n i n g  p o l i c y .

7. A S  3 7 . 0 5 . 2 8 0  -- A p p r o v a l  o f l e a s e s  b y  t h e  s t a t e  
w i t h  a r e n t a l  in  e x c e s s  o f  $ 1 2 , 0 0 0 .  ( W h i l e  t h i s  h a s  
g e n e r a l  a p p l i c a t i o n ,  it w a s  a d o p t e d  as p a r t  of a n d  
s p e c i f i c a l l y  r e l a t e s  to c o n s t r u c t i o n  o f p u b l i c  b u i l d i n g s  
b y  A S H A  f o r  l e a s e  to t h e  s t a t e  a n d  is n e c e s s a r y  f o r  t h e  
v a l i d i t y  o f  t h e  r e v e n u e  b o n d s  i s s u e d  b y  A S H A . )

8. AS 3 7 . 1 2 . 0 8 0  -- A p p r o v a l  o f  i n v e s t m e n t s  i n  a s i n g l e  
p r o j e c t  o r  to a s i n g l e  a p p l i c a n t  b y  A l a s k a  R e n e w a b l e  
R e s o u r c e s  C o r p o r a t i o n  if t h e  i n v e s t m e n t  e x c e e d s  $ 1 , 5 0 0 , 0 0 0  
or  f i v e  p e r c e n t  of t h e  r e s o u r c e s  of t h e  c o r p o r a t i o n .

9. AS  3 8 . 0 5 . 0 3 7  -- D i s a p p r o v a l  of z o n i n g  b y  t h e  d i v i s i o n  
o f  l a n d s  in  t h e  u n o r g a n i z e d  b o r o u g h .
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10. A S  3 8 . 0 5 . 1 8 2  -- D i s a p p r o v a l  o f  a d e t e r m i n a t i o n  b y  
t h e  C o m m i s s i o n e r  o f  th e D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
t h a t  t h e  t a k i n g  o f  r o y a l t y  o n  n a t u r a l  r e s o u r c e s  i n  m o n e y  
r a t h e r  t h a n  i n  k i n d  is i n  the  b e s t  i n t e r e s t s  o f  t h e  

s t a t e .

11. A S  3 8 . 0 5 . 0 6 5  -- A p p r o v a l  o f  d i s p o s i t i o n  o f  o i l  a n d  
gas a n d  c o n t r a c t s  f o r  s a l e  of s t a t e  o w n e d  r o y a l t y  g a s  
or oil.

12. A S  3 9 . 2 3 . 0 8 0  -- A p p r o v a l  o f  s a l a r y  c o m m i s s i o n  r e c o m ­
m e n d a t i o n s .  (This is n o w  r e p e a l e d  b u t  u n t i l  t h e  p a y  
b i l l  t h i s  y e a r  w e n t  i n t o  e f f e c t ,  it  w a s  t h e  b a s i s  o n  
w h i c h  h i g h e r  g o v e r n m e n t  o f f i c i a l s ,  i n c l u d i n g  t h e  g o v e r n o r ,  
l e g i s l a t o r s  a n d  j u d g e s ,  w e r e  p a i d . )

13. A S  A A . 5 5 . 1 1 0  -- A p p r o v a l  o f  A l a s k a  P o w e r  A u t h o r i t y  

p l a n s .  T h i s  a p p r o v a l  is a s p e c i f i c  c o n d i t i o n  o n  b o n d i n g .

1A. A S  A A . 5 7 . 2 1 0  -- A p p r o v a l  o f  p r o j e c t s  o f  t h e  A l a s k a
T o l l  B r i d g e  A u t h o r i t y .  T h i s  a p p r o v a l  i s  r e q u i r e d  b e f o r e  
b o n d s  m a y  be. i s s u e d .

15. A S  A 6 . 0 3 . 7 5 8  -- D i s a p p r o v a l  of  r e g u l a t i o n s  e s t a b l i s h ­
in g  c i v i l  p e n a l t i e s  for d i s c h a r g e  o f  o i l .

16. A S  A 6 . A 0 . 0 8 0  -- A p p r o v a l  o f  A l a s k a  c o a s t a l  m a n a g e m e n t  
p r o g r a m s  .

W h i l e  all o f  t h e s e  ar e c l o u d e d  b y  t h e  l a n g u a g e  in  t h e  m a j o r i t y
o p i n i o n ,  t h a t  l a n g u a g e  is c l e a r l y  d i c t a  e x c e p t  o n  t h e  p o i n t
o f a n n u l m e n t  of r e g u l a t i o n s .  In m y  o p i n i o n ,  a n a t t e m p t  t o 
d e t e r m i n e  w h e t h e r  in l a t e r  c a s e s  the  c o u r t  w o u l d  f o l l o w  t h e  
b r o a d  s w e e p  in  t h e  i n s t a n t  c a se , n a r r o w  t h a t  s w e e p  d e p e n d i n g  
o n  t h e  i s s u e  b e f o r e  it, or e v e n  c o n f i n e  t h e  c a s e  to i ts  f a c t s  
w o u l d  be p u r e  s p e c u l a t i o n .  C o u r t s  h a v e  f r e q u e n t l y  d o n e  a l l  
t h r e e .  T h e  m a j o r i t y  o p i n i o n  w i t h  i t s  c o n c l u s i o n a r y  a p p r o a c h  
u n s u p p o r t e d  b y  a c o h e r e n t  r a t i o n a l e  is o f  l i t t l e  a s s i s t a n c e  
i n  d e t e r m i n g  th e  s c o p e  o f the  o p i n i o n .

E a r l i e r  in t h e  o p i n i o n ,  I d i s c u s s e d  r e t r o - a c t i v i t y  as it 
a p p l i e d  to r e g u l a t i o n s  a n n u l e d  b y  c o n c u r r e n t  r e s o l u t i o n  

b e f o r e  the o p i n i o n .  T h e r e  is a n  e v e n  s t r o n g e r  c a s e  f o r  
h o l d i n g  t h a t  r e t r o a c t i v e  a p p l i c a t i o n  c a n n o t  b e  g i v e n  to a 
d e c i s i o n  i n  the a r e a s  w h e r e  a n n u l m e n t  of r e g u l a t i o n s  is n o t  
i n  q u e s t i o n .
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I an, h o w e v e r ,  v e r y  a i s t r u b e d  b y  t h e  p o s s i b i l i t y  t h a t  a 
f u t u r e  d e c i s i o n  i n  t h i s  a r e a  c o u l d  b e  r e t r o a c t i v e  to t h e  

d a t e  o f t h i s  d e c i s i o n  b a s e d  o n  a f i n d i n g  b y  t h e  C o u r t  t h a t  
t h i s  d e c i s i o n  ''clearly f o r e s h a d o w e d "  a s u b s e q u e n t  d e c i s i o n  
t h a t  r e s o l u t i o n s  c o u l d  n o t  b e  u s e d  as p r e s c r i b e d  i n  t h e s e  
s t a t u t e s .  I do n o t  t h i n k  t h i s  w o u l d  b e  t h e  d e c i s i o n  s i n c e  
c e r t a i n l y  a t  th e  t i m e  of  e n a c t m e n t  o f  t h e  la ws  r e f e r r e d  to  
t h e r e  w a s  n o  f o r e s h a d o w i n g  a n d  b r i n g i n g  al l  l e g i s l a t i v e  
a c t i o n  to a h a l t  i n  a r e a s  of m a j o r  c o n c e r n  t o  t h e  s t a t e  
w h i l e  t h e  l e g i s l a t u r e  r e - w r o t e  t h e  l a w  i n  t h e s e  a r e a s  is 
c e r t a i n l y  n o t  r e a s o n a b l e .

S i n c e  t h e  a l t e r n a t i v e  w o u l d  b e  to h a l t ,  a m o n g  o t h e r  t h i n g s ,  
p o w e r  d e v e l o p m e n t ,  c o a s t a l  z o n e  m a n a g e m e n t ,  a n d  oil  a n d  gas 
s a l e s  b a s e d  o n  a p o s s i b i l i t y  t h a t  t h e  C o u r t  w i l l  l o o k  o n  
l e g i s l a t i v e  o v e r s i g h t  i n  t h e s e  a r e a s  as u n f a v o r a b l y  as it 
d o e s  o n  l e g i s l a t i v e  o v e r s i g h t  o f r e g u l a t i o n s ,  I r e c o m m e n d  
c o n t i n u i n g  to  o p e r a .  .it hi n t h e  s t a t u t o r y  f r a m e w o r k  n o w  
e s t a b l i s h e d  u n t i l  t h e  C o u r t ,  b y  a s u b s e q u e n t  d e c i s i o n ,  
c l a r i f i e s  i t s  p o s i t i o n .

1 w o u l d  a l s o  r e c o m m e n d  t h a t  t h e  l e g i s l a t u r e  c o n s i d e r  t h e  
q u e s t i o n  o f  w h a t  o p t i o n s  a r e  o p e n  to it to m e e t  t h e  s e r i o u s  
p r o b l e m s  c r e a t e d  by  th e  c a se .

B G B :j d n
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THE NEED FOR LEGISLATIVE 
REVIEW OF REGULATIONS

The pa ri 50 years have seen the growth of government at all levels. The 
prevailing philosophy behind this growth was that those problems which 
could not be solved by individual initiative and privaie action should be 
solved by the federal, state and local governments.

This philosophy has resulted in a dramatic growth in the executive 
branch of government as the branch which must implement the programs 
designed  to  solve the problems of society'. There are numerous reasons for 
th is g row th . However, the main reason is that as legislatures passed iaws to 
solve specific problem s, a means of enforcing and implementing these 
laws was necessary.

Legislatures increasingly granted the power to promulgate regulations 
to the agencies that were created to enforce and implement new pro­
g ram s. Consequently, the expanding number and size of these agencies 
began to have an effect on the balance of power between the executive 
and legislative branches of government. The initial question, whether the 
agencies had the power to promulgate regulations which had the force of 
law, has been answered in the affirmative by the courts. Judicial decisions 
have a ffirm ed the legislature's right to delegate n po'iion of its legislative 
power to the agencies for the implementation of complex problems.

As m ore agenc:es were created or expanded, the number of rei jla- 
tions promulgated lo implement laws increased dramatically. In most 
sta tes today, the body of law created by the rule-making process matches 
o r exceeds the statutory laws of those states. While it was recognized that 
agency rule-making was necessary' for the implementation of laws passed 
by the legislature, one major concern was the increasing number o f regula­
tions that either exceeded the statutory- authority of the piomulgaiing 
agencies o r violated th e  legislative intent of the laws.

Legislatures oegan to respond to these concerns by establishing 
formal legislative regulation review procedures. These procedures usually 
p rovided, at the very' least, that proposed regulations be submitted to a 
designa ted  legislative committee fo r review to insure that they were tech­
nically correct and w ith in th<* scope of the statutory authority and legis­
lative in ten t as stated in the legislation. Most of the laws were part of the



sta tes' administrative p rocedures act, which set up procedures for the 
promulgation of regulations.

Th irty-four stales currently have formal legislative regulation review 
authority. The powers of the legislatures under these laws range from 
review of certain agencies' rules to repeal of rules by the legislature or a 
legislative committee.

The 1977 legislative sessions were active in providing legislatures with 
a role in the review of agency rules and regulations. Nine additional states 
(Georgia, Illinois, Maine, Nevada, New York, North Carolina, Ohio, Texas 
and W yom ing) established procedures for legislative regulation review. In .
three o the r states (New Mexico, North Dakota and Rhode Island), similar 
bills were vetoed by the governor. Seven states (Alaska, Connecticut, Kan- 
sas, M ichigan, M issouri, Montana and South Carolina) amended their laws 
e ither to clarify existing review procedures or to provide a greater role for 
the legislature in the review process. Three state legislatures (Colonoo,
Louisiana and New York) were unable to override the governor's veto of
bills amending the regulation rev i ew  law, while in Michigan and Alaska, the |
legislature enacted amendments over thp governor's veto.

Since in most instances, agencv authority stems directly from the 
legislature, legislative review of regulations can be used to help insure 
agency compliance with both sta tu tory authority and legislative intent.
There have been cases of agencies deliberately attempting to circumvent 
sta tu to ry authority or legislative in tent, and in a number of states basic 
provisions of bills defeated by the legislature have subsequently appeared 
almost verbatim in agency regulations.

The legislative regulation review process allows the legislature to 
m onito r agency action throughout the year. While the legislature already 
oversees each agency through the appropriations process, the regulation 
review process gives it another and more continuous monitoring mecha­
nism. As agency regulations are promulgated, they must pass through a 
formal review procedure, which includes a legislative review. The legisla­
tive review may be advisory in nature or it may allow for disapproval or 
delay of approval of a regulation.



SUMMARY OF 
RECOMMENDATIONS

In r e cogn i t i on  of  the need  for a legislative regulation rev i ew process in 
each  s t a t e ,  the c ommit t e e  makes  the fo l lowing r e commenda t ion s :

Recommendation #1:

Because of the proliferation of agency regulations and the possibility of 

promulgation of regulations which violate legislative intent nr exceed 

statutory' authority, the committee strongly recommends that legislatures 

establish procedures for reviewing all agency rules and regulations pro­

mulgated with the force of law under authority granted by the legislature, 

whether or not they are covered by the administrative procedures act. 

These review procedures should be as strong as the constitution of each 

state allows. In establishing these procedures, legislatures will be reassert­

ing their legislative prerogatives a nd regaining the basic lawmaking author­

ity granted to t h e m  under stale constitutions.

Legislatures should alsu enact comprehensive administrative pro­

cedures acts for their states, or review existing laws, to insure a thorough 

review of all regulations. These procedures, of which the legislative review 

process should be a key pan, should include 1) a clear definition of an 

agency regulation; 2) a requirement that agencies' regulations clearly shov.1 

additions to a n d  deletions from existing regulations; 3) a requirement that 
all prop o s e d  regulations be published in advance of their effectiveness; 

a nd 4) a requirement that all regulations be filed with the legislature as 

provided by the legislative regulation review procedures. The procedures 

should allow m a x i m u m  opportunity for public c o m m e n t  both in the 

promulgation a n d  adoption of regulations as well as in the legislative 

review process.

To assist legisla tures in establishing effective procedures for the legis­
lative review  o f regulations, the committee makes the following additional 
recom m endations:
R e c o m m e n d a t i o n  #2:

After considering the alternative regulation review structures, the com­

mittee recommends that a single joint committee, empowered to meet 
year-round, be designated or established to perform the regulation review



function. The committee should include m e m b e r s  representing both 

houses. Legislatures m a y  also wish to consider including representation 

from the major substantive standing committees on the review committee.

R e c o m m e n d a t i o n  #3;

Recognizing the difference in state constitutions and judicial inter­

pretations, the committee r e c o m m e n d s  that the strongest possible review 

structure b e  created in each s:=re, consistent with the state's constitution.

R e c o m m e n d a t i o n  #4:

The committee r e c o m m e n d s  that the committee or commit ees desig­

nated to perform regulation review be adequately staffed by permanent 

legislative staff, so that review of regulations is effectively accomplished.

R e c o m m e n d a t i o n  #5:

The committee r e c o m m e n d s  that the review committee in each state 

have the authority to review all proposed a nd preexisting regulations.

R e c o m m e n d a t i o n  £6:

The committee r e c o m m e n d s  that reasonable time constraints be 

i m p o s e d  o n  all levels of the regulation review process lo provide for 

adequate review and for expeditious final disposition of regulations by 

both the committee and the legislature.

R e c o m m e n d a t i o n  £7:

The committee r e c o m m e n d s  that procedures be established for the 

promulgation of emergency regulations, with reasonable time limitations 

o n  committee review and o n  the effectiveness of those regulations lo 

prevent agency circumvention of the legislative review process.

Re c o m m e n d a t i o n  £8:

The committee re c o m m e n d s  that the review committee meet often 

en o u g h  to provide adequate review of proposed regulations which 

agencies file.

R e c o m m e n d a t i o n  #9:

The committee r e c o m m e n d s  that legislative bill drafting a n d  coun­

seling agencies adopt specific guidelines to assure that all bills granting 

rule-making authority to administrative agencies be reviewed before intro­

duction to assure (hat V  legislative intent is clearly spelled out in the bill, 

a n d  2) adequate standards are included to guide agencies in rule pro­

mulgation pursuant to the bill.



REGULATION 
REVIEW STRUCTURES

Because o f the size of state legislatures, the most effective method of 
regulation review is through the committee process. The review can gen­
erally be divided into three categories: 1) review by substantive standing 
com m ittees; 2) review bv a single joint committee, whether created for 
tha t purpose or designated as part of other functions (such as a legislative 
council); or 3) review by both, with standing committees reviewing during 
the session and a single joint committee reviewing during the interim .

Star.ding Committee Review 
Regulation review by standing committees is usually initiated in one of 

tw o ways. In some sta tes, the agency submits the proposed regulations to 
the  presid ing o fficers of each house for reference to the appropriate 
s tand ing comm ittee. In other states, the agency submits the regulations 
d irec tly  to a predesignated committee for each agency. Idaho, South 
Carolina and Louisiana conduct regulation review through the standing 
com m ittee struc tu re .

In some states, the standing committees perform a second review of 
regu lations a fte r initial review by a joint review committee. Iowa and 
M inneso ta , fo r example, use this procedure. In Kentucky, a three-tiered 
system  is used. If the review body, a special joint subcommittee of the 
Legislative Research Comm ission, objects to a regulation, the agency'then 
subm its it to  the appropriate standing committee. If that committee 
ob jec ts, the agency subm its it to the full legislature.

The standing comm ittee review procedure allows the committee 
which reported the bill authorizing the promulgation of regulations to 
review  those regulations for compliance with statutory authority' and 
legislative in tent. Since committee members and staff usually have the 
expertise to deal with complex regulations in their substantive areas, their 
involvement in the review procedure may be advantageous. This system 
a lso  allows the workload of review to be spread among all the committees.

One disadvantage of this procedure, however, is the possibility of 
d isagreem en t between house and senate committees reviewing the same

11



rules. Also, while standing comm ittee members are most fam ilhr with the 
law authorizing the regulations, they may be loo subjective in what they 
feel is the legislative intent, especially if that intent is not clear in the law. A 
more serious drawback is the fact that most standing committees have a 
heavy workload during the session and may not be able to handle a high 
volume of regulations requiring review. Also, standing committees usually 
meet much less frequently during the interim , when many new regulations 
are being promulgated.

Joint Committee Review

The majority o f the slates with formal regulation review procedures 
use the single joint committee mechanism. Most of these committees are 
bipartisan, with e ither proportional or equal minority representation. 
Some committees have an equal number of house and senate members 
while o thers have more house than senate members.

In some states, t^e review function is oerformed by the Legislative 
Council, the agencv' which provides all sei vices to the legislature. In 
Kentucky, the Legislative Research Commission (a joint management 
body) appoints a three-m em ber regulation review subcommittee com­
posed of at leas! one member from each nouse and at least one m emberof 
the m inority.

One advantage of the joint committee structure is that in nearly all 
sta tes the committee's primary function is regulation review, It meets fairly 
regularly, both during the session and during the interim. Another advan­
tage is that the committee acts for the full legislature, not just one house, 
and makes its recommendations lo the full legislature. Unlike the standing 
com m ittees of each house, the joint committee may be more objective in 
determ in ing legislative intent from the language of a law.

One disadvantage of this structu re is that committee members may 
have lim ited knowledge of the substantive areas for which the regulations 
are promulgated anc' they may not be familiar with the development of t le 
language of the enabling law which determ ines legislative intent. Also, 
there may be the additional cost of staffing the committee, whetherw ith its 
own full-time staff o r with staff from  a central staff agency.

Standing Commitlee/Joint Committee Review 
In a number o f states the standing committees review regulations 

while the legislature is in session and a designated joint interim committee 
perfo rm s the review during the interim . Kansas and Nevada both use this 
system  to some extent. In Kansas, all proposed regulations must be 
subm itted by December 31 of each year to the reviser of statutes. During 
the session , he refers them to both the Joint Committee on Administrative 
Rules and Regulations and to the appropriate standing committee. The 
Colorado legislature recently passed legislation to change from a standing



'com m ittee /jo in t com m ittee system to a joint committee review structure, 
but the bill was vetoed by the governor.

This system  com bines the advantages of standing committee review 
with the advantages o f interim review by a joint committee.

The m ajor disadvantage is that the review function is split. This may 
cause a lack o f cohesive legislative action and lead to a situation where 
agencies may wait to promulgate regulations so they can be submitted to 
the review body which will give the most favorable consideration.
R ec om m end a t io n  #2;

After c on s ide r ing  the alternative regulation review structures, the c om ­
mittee r e c om m en d s  that a single jo in t  committee , em pow e red  to meet 
year- round , be  de s igna ted  o r  es tab lished to pe r fo rm  the regulation review  
func t ion . 77 ? com m ittee  sh ou ld  inc lude representation from  bo th  houses. 
Legis latu res m ay  a ls o  wish to cons ide r including representation from  the 
ma/or substan t ive  s tand ing  committees on  the review committee .



REGULATION 
REVIEW POWERS

The powers of the legislative committees charged with the responsi­
bility o f review ing regulations generally fall into four categories: 1) ad­
visory; 2 ) repeal o f a regulation by the legislature; 3i committee suspension 
for a specified  period of time; and 4) committee suspension without 
requ ired  legislative affirmation.

Advisory
In general, legislatures which cannot nullify, suspend, amend or 

modify a regulation are considered to have only advisory review powers. In 
most advisory sta tes, the review committee may return regulations to the 
p rom ulgating agency with recommended changes which the agency is not 
bound to  accept. These advisory committees may recommend to the full 
leg isla tu re that the law authorizing the promulgation of rules be amended, 
requ iring passage of a bill. Arkansas, M issouri and Nebraska are states with 
advisory' review powers only.

Iowa has a regulation review process which is advisory, but which 
places th e  burden of proof on the agency once objections to a regulation 
are raised by the committee. The burden of proof shifts to the agency' in 
any fu tu re  court action and it must prove it did not violate legislative intent 
or s ta tu to ry  authority in adopting the regulation over the committee's 
objection

Regulation review committees with advisory powers only are less 
likely to  be challenged on constitutional separation of power grounds. 
This p rocedu re does involve review for compliance with statutory' author­
ity' and legislative intent and offers a basis for passage of a bill that changes 
the enab ling sta tu te . Also, agencies are usually responsive to committee 
recom m endations and grateful when the committee points out errors in 
the regu la tions. The Iowa system, while only advisory, dees give the 
legisla tu re an advantage in a subsequent court action, whether that action 
is b rough t bv the legislature or by a citizen adversely affected by the regu­
lation. The constitutional separation of powers question is not likely to be 
raised because the legislature has no power to suspend or nullify.

O ne disadvantage of the advisory- review system is that in most cases



the comm ittee has no recourse (except recommending a change in the 
enabling sta tu te ) if an unresponsive agency refuses to accept the commit­
tee recommendations. The only other recourse for (he legislature is 
th rough the judicial system , and in that case, the legislature would have to 
assume the costs of litigation in challenging agency regulations in court.

Repeal of a Regulation by the Legislature 
In som e states, the legislature has the authority to repeal or nullify 

regulations through the passage of either a bill or resolution. This is usually 
done upon the recommendation of the reviewing committee. In Georgia, 
if a repealing resolution is passed by a two-thirds majority' of each house, 
the regulation is nullified. If it is passed by less than a two-thirds majority, 
the resolution must be su ’ m illed to the governor for his signature. In 
Maine, all new regulations automaticallyexpire in fiveyears unless theyare 
repromulgaied.

Regulation repeal procedures give the legislature the power to take 
affirmative action in the face of agency unwillingness to modify objection­
able rules. The primary disadvantage may be the constitutional question of 
w hether the legislature has the authority to nullify a regulation promul­
gated by an executive branch agency.

Committee Suspension for a Specified Period of Time
A th ird  means of reviewing agency' regulations is for the committee to 

have the power to suspend regulations fo r a specified time, thus delaying 
or temporarily repealing their effectiveness. Before the specified time has 
expired, however, the full legislature must affirm the committee's suspen­
sion by prescribed means or the regulation goes into effect. Legislative 
affirmation would permanently nullify the regulations. M innesota, South 
Pako ta and Wisconsin are stales where the committee has the power to 
suspend regulations subject to the approval of that action by the full legis­
lature within a certain time.

The principal advantage of giving the committee suspension power is 
that the legislature is able to take immediate action when faced with an 
agency' which refuses to modify objectionable regulations, Also, agencies 
are more likely to write regulations which are technically correct and in 
compliance with both statutory authority and legislative intent. And since 
legislative affirmation is required, arbitrary action by the committee is not 
possib le.

There  may be constitutional questions with this structure in two 
respects. First, there is the issue of whether the legislature even has the 
authority- to suspend or nullify a regulation promulgated by an executive 
branch agency. Secondly, there may be a question of the legislature's 
au thority to delegate suspension power to a legislative committee, even



t h ou gh  :h c  c om m i t t e e  cannot  permanent l y  suspend a regulation without  ̂
vo t e  ot the tol l leg is la ture .

Ano the r  pos s ib l e  d i sadvan tage  is the cost tn the agency  and the publ ic  
c a u s e d  by the de lay of  e f f e c t i veness  of a regulation.  Howeve r ,  most states 
h a v e  p ro c edu r e s  for th e  imp lemen ta t ion  of emergency  regulat ions on a 
temporary ' ba s i s ,  with legis lat ive rev i ew  taking place after regulat ion is in 
e i t ec t .

Committee Suspension Without Required Legislative Affirmation 
The fou rth  method of review is similar to the third The committee has 

the power to suspend or delay the effective dale of a regulation for a 
specified tim e, but un less lhe legislature overturns the committee's sus­
pension through positive action, the suspension becomes permanent. 
Connecticu t. Michigan, Tennessee and West Virginia are the only states 
w here this structure exists. Connecticut's law says that the legislature 
"rr .a v " vote to  sustain or reverse the committee's suspension, but the lack 
of positive action sustains the suspension. In Tennessee, the suspension is 
in e ffect until rescinded by a joint resolution of the legislature. The 
Tennessee attorney general, however, has advised the governor that this 
p rocedure is unconstitutional.

Again this structure a l lows the legislature to take action when  faced 
with an unre spon s i v e  ag en c y  and may encourage agenc ie s to wri te better 
regu la t ions  wh ich  are more  l ikely to conform with statutory authori ty and 
legis la t ive intent .

The main disadvantage to this structure is the serious constitutional 
question of whether the committee can, in effect, nullify a regulation 
w ithout a vo te of the full legislature to sustain that action.
Recom m end a t io n  #3 :

Recogn iz ing  the d if ference in state constitutions and jud ic ia l inter­
p re ta t ion s , th e  com m ittee  recom m ends that the strongest poss ib le  review  
struc ture b e  created in each state, consistent with the state's constitution.

Am ong  the pa rt icu la r considerations which sh ou ld  be rev iewed are 
ques t ion s  su ch  as the fo l low ing :
1. H ow  strictly has y o u r  stale's sup rem e court interpreted the "separation 

o f  p o w e r s "  clause o f  y ou r  state constitution?
2. H ow  strictly has the  court en fo rced  the p roh ib it ion against delegating  

leg is lat ive p ow e r to the executive? What guide lines have been  set forth? 
H ow  " c om p le t e "  must a b i l l b e  when it leaves the legislature? Excluding 
lo c a l  acts and const itu t iona l amendments , can the effectiveness o r  im­
p lem en ta t ion  o f  a b i l l  be c ond it ion ed  upon  future events after enact- 
~ j n t  by  bo th  h ou se s  and  app rova l by the Governor? D o  laws delegating 
ru le -m ak ing  p ow e r  have to have adequate standards swelled out in the 
act?

3. D o e s  y o u r  const itu tion  specifica lly detail the "b icam era l"  princip les?



D oes  b icamera lism  mean that bo th  houses have to  agree on  a ll actions 
(o th e r  than interna! ru les ) taken by that body , o r . hat e ither house  can 
negate the actions o f  the o ther?

•t. Is there a const itu tiona l p rov is ion  in you r constitution requiring the a p ­
p rova l o r  veto (o r  at least p resenta tion  to the C ove rno r )  o f  even,' re so lu ­
tion o r  o rd e r  to which the concu rrence o f  bo th  houses maybenecessa r) '?  
I f  so , h ow  has the court in te rp re ted  it? D oes you r state make a distinction 
be tween a concu rren t and jo in t reso lu t ion , and  fo r  what mi\y each be  
used?

5. H ow  have you r courts ru led  on  " legislative in ten t ” ? Is determ ination  
o f  legislative intent s o le ly  a jud ic ia l function? Can legislators testify as to  
legislative intent? In c oun  decis ions on  statutory construction , are 
courts b o u n d  by  sta tements o f  legislative pu rpose , intent, and  p re ­
amb les sometim es fo u n d  within legislative enactments?

6. Have the courts ru le d  on the p ow e r  o f  a current legislature to de term ine  
the legislative intent o f  a p rev iou s body?

7. D o  legislative comm ittees have a statu tori ly -recognized standing? How  
have courts lo o k e d  at standing committees — as official entities em ­
p ow e red  to take authoritat ive actions, o r  as s im p ly  in terna l subunits o f  
a legislative house , with advisory functions on ly  to the fu l l  house? Can 
they be de lega ted  powers  o f  a fu l l  house?

S. D o  agencies have to have a specific grant o f  ru le-making p ow e r  be fo re  
adop t ing  rules, o r  is it o n ly  necessan that such rules pertain to the 
imp lemen ta t ion  o f  a statutory'or constitutiona l grant o f  p ow e r  or re spon ­
sibility? Additiona lly , can agencies have inherent ru le making power?  
(For examp le , m any state sup rem e couns have estab lished that they — 
the cou rt —  have certain inheren t powers  — as the p ow e r  to prescribe  
rules a n d  regu la tions fo r the state bar and  ru les o f  p rocedu re  within 
courts. Additiona lly , governo rs and  the I re s id en t cite as an inherent 
pow e r  their au thority  to issue executive orders and take a num be r o f  
o th e r  ac tions .)



METHOD OF 
LEGISLATIVE ACTION

The states which require legislative affirmation of a review committee 
action or recommendalion use one of three methods of legislative aciion: 
1) by simple resolution of either house; 2) by joint or concurreni resolu­
tion; and j ,' by bill or statute.

Simple Resolution
The simple resolution method allows eiiher house to sustain the com­

m ittee action or recommendation by a simple resolution. Oklahoma, 
which uses this system , required a concurrent resolution of both houses to 
sustain the comm ittee recommendation prior to 1975.

The advantage of this method is speedy affirmation of the committee's 
action or recommendation.

The disadvai tages center around the constitutional weakness of the 
m ethod, since tne full legislature is not required to act. Also, this method 
could cause division between the two houses of the legislature.

joint or Concurrent Resolution
Another m ethod of affirm ing a committee action or recommendation 

is th rough a joint or concurrent resolution. Under this system, in most 
sta tes no action by the governor is required. Idaho, Montana and Vermont 
are among those states which utilize this method.

There are two primary advantages to this method. First, it provioes that 
the full legislature take action, assuring a unified decision. Secondly, in 
most cases, it does not require gubernatorial action, so the legislature is 
making the final determ ination as to legislative intent and compliance with 
sta tu to ry  authority.

There may be, however, constitutional problems in some s ates 
because in o rder to change a regulation which has the force of law, a 
sta tu te  has to be passed and signed by the governor.

Statute
The third method of legislative action on a review- committee's action 

or recommendation is by bill. This may be done in the form of a bill either 
to repeal the regulation or to amend the statute under which the regulation



was promulgated. In Arkansas, Florida and Nebraska, all of which have 
advisory powers, the legislature can enact a law amending the statute 
gran ting the promulgation authority , in Colorado, Minnesota and 
W isconsin, the legislatures can nullify a regulation by statute. Kansas 
p rovides that a statute be enacted to repeal an existing regulation, but that 
a concurren t resolution is sufficient to prevent the implementation of a 
p roposed  regulation.

The statu te method is the most constitutionally sound, since it 
adheres to the regular lawmaking process. The main disadvantage is that it 
involves the executive branch ip determ ining whether a regulation was 
prom ulgated within the authority granted by the legislature.



STAFFING

There are two means of providing staff for the legislative review cf 
regu la tions: 1) through a full-time stall' devoted to the review of regula­
tions; o r 2) th rough a part-time staff provided by a central staff agency or 
individual comm ittees.

Full-time Staff
The number of full-time staff devoted to regulation revitA- varies 

greatly among the states that use this structure. Florida's Joint Adm inistra­
tive Procedures Comm ittee has a staff of six full-time attorneys and four 
adm inistrative personnel. Most states with full-time staff usually have one 
or two full-time professional staff.

Full-time sta ff is utilized only by states which nave a single joint com­
m ittee structu re . States with standing committees use either committee 
staff to perform  review on a part-time basis or staff from  a central agency.

Full-time professional sta ff are able to handle the volume of proposed 
re gu la tio n  and perform  a thorough review of all regulations. However, 
the primary' disadvantage of this staffing structure is, o f course, the cost of 
maintaining a full-time staff. Florida has a budget of S310,000 tor its regula­
tion review committee. Michigan, with two full-time attorneys, has a 
budget o f S74,000.

Staff by Central Service Agency or Committee
The staff structu re used most frequently for reviewing regulations is 

the assignm ent of staff on a part-time basis from a central staff agency'. 
Usually, one or more attorneys or research analysts are assigned from the 
legal services or bill drafting agency, the code revisor's office, or the 
research ag ancy. Alaska, Connects ut and Maryland all use this type of staff 
struc tu re . Idaho and Nevada, which use the standing committee review 
process, provide staff th rough the central research agency.

The use of sta ff from the central statf agency allows for staffing of the 
regulation review function without the higher costs of full-time staff. Also, 
many research agencies divide their .-.taff by areasof expertise so the staff is 
familiar with the subjects of the regulations under review. In addition,



since the staff may have helped to draft the enabling legislation, they are 
familiar with the legislative intent.

However, the disadvantage of this structure is that the staff has other 
functions to perform  and may not be able to devote enough time to the 
regulation review function.
R ecom m enda t ion  #4;

The comm ittee recom m ends that the committee o r committee desig­
na ted  to pe r fo rm  regu lation review be adequate ly  staffed by pe rm anen t 
legis lative staff, so that review o f  regulations is effectively accomp lished .



PROCEDURES

Review of Proposed Regulations 
Effective legislative regulation review can be accomplished either 

th rou gh  a review of all proposed regulations or through selective review. 
In addition, som e states have given the reviewing body the power to 
rev iew  all or selected pre-existing regulations.

Th e  process of total review usually requires that all proposed regula­
tions be subm itted to the 'egislstive bod 'handling review, The committee, 
e ith e r by law or by tradition, may have the option of reviewing only selec­
tively. In at ieast one state, Colorado, the sta ff reviews all proposed regu­
la tions and recommends consideration by the committee of selected 
regu la tions which may have technical errors or be in violation o' either 
s ta tu to ry  authority of legislative intent. Some states review proposed 
regu la tions only upon the complaint of a legislator or citizen, even though 
the comm ittee has the authorin' to review all regulations.

Review of all proposed regulations by the committee is designed to 
a ssu re  that no regulations are promulgated which may be in violation of 
legislative in tent or statutory' authority. Total review, however, requires 
m uch more s ta ff and legislator time, and may not be necessary- for a 
m ajo rity  of p roposed regulations. With selective review, complex and 
controversial regulations can be given careful scrutiny.

Review of Pre-existing Regulations 
T he  majority of states w ith regulation review structures has the power 

to review  regulations which are already in effect. In Florida, the review 
com m ittee is currently examining all pre-existing and proposed regula­
tions. The process of reviewing all pre-existing regulations is expected to 
take from  three to five years. In some other states, review of pre-existing 
regu la tions is done on a selective o r complaint basis.

Th is type o f review assures that older regulations are brought up to 
date o r repealed if no longer needed. But, it can tie up valuable staff time if 
not perfo rm ed on a selective basis. Alsu, this procedure may raise con­
stitu tional questions regarding a legislature's right to determ ine the legis­
lative intent o f a previous legislature.



Recom m enda t ion  # 5 :
The com m ittee  recom m ends that the review committee in each state 

have the au tho r i ty  to review a l l  p r o p o s e d  and  preexisting regulations.

Time Constraints
To insure an orderly and expeditious review process, most states have 

time constrain ts on the various phases of the process. The agency usually 
has a certain number of days to file a regulation with the legislature before 
it can lake effect. In some stales there is no time limit, but the proposed 
regulation cannot go into effect without being filed with the legislative 
review body.

A fter the proposed regulation is filed by the agency, the committee 
usually has a certain time period within which lo conduct its review. If the 
committee does not object to the regulation within the time period, it is 
deemed approved.

Some of the committees which have the power to suspend or 
recommend nullification of regulations must have the affirmation of the 
legislature within a certain time period or the regulation goes into effect. In 
M innesota and Wisconsin, the legislature must sustain the committee 
action before the end of the next regular session. In South Dakota, sus­
pension of a regulation during the interim is only valid until 30 days after 
the beginning of the session w ithout legislative affirmation.

Time constraints on the regulation review process are necessary' for 
th ree reasons: 1) to prevent agency circumvention of legislative review of 
regulations; 2) io insure adequate review time for the committee; and 3) to 
provide expeditious final disposition c regulations by the legislature.
Recom m enda t ion  #6:

The comm ittee recommends that reasonab le  time constraints be im ­
p o s e d  on  a l l  leve ls o f  the regu la tion rev iew  process to p rov ide  fo r  adequate  
rev iew  and  exped it ious final d ispos it ion  o f  regulations by  both the c om ­
m ittee and  tne legislature.

Emergency Procedures 
Most states with regulation review procedures have means by which 

emergency regulations car oe promulgated. These procedures may 
include a limitation on the I fe of the emergency regulation and a provision 
for review by the legislature Michigan's law allows emergency regulation:; 
to remain in effect r  lly up to one year w ithout formal legislative approval. 
This restriction prevents circumvent'O, of the review process by the 
agency. In Connecticut, under a lew passed in 1977, the agency must sub 
mil all emergency regulations to the review committee five days prior tc 
their effectiveness. The ccmm itiee has the authority- to suspend thosi



regu la tions w ithin the five-day period. In M innesota, emergency 
regu la tions are effective for only 90 days, unless they are repromulgated 
th rough  the normal p rocess which includes legislative review. Kansas law 
p rov ides that " tem po ra ry " regulations may be implemented by agencies 
cu rin g  the in terim  a fte r they have been approved by the Temporary Rules 
and Regu lations Board, which is composed of the chairman of the Joint 
C om m itlee  on Adm inistrative Rules and Regulations, the Secretary of State 
and the A tto rney General. All temporary regulations expire on the follow­
ing April 30.
R e c om m en d a t io n  #7 :

The com m it te e  re com m ends  that p rocedures be estab lished fo r  the 
p r om u lg a t i o n  o f  em e rgency  regulations, with reasonab le lime limitations 
o n  c om m it t e e  review a n d  on  the effectiveness o f  those regula tions to 
p re v e n t  a g en c y  c ircumvention  o f  the legislative review process.

Frequency of Review Committee Meetings 
The review  comm ittees in many states which have legislative regula­

tion review  p rocedures usually meet once a month. O thers meet only on 
call when th e re  are regulations pending review. Some states' committees 
m eet more o ften  during the session than during the interim.

The actual volume of regulations reviewed is difficult to deteri ,ine 
because a regulation can be defined as anything from a one-word amend­
m ent to an en tire  volume of new procedures. Many states review about 20 
to  25 regu la tions per meeting.
R e c om m end a t io n  # 8 :

The com m it te e  re com m ends  that the review committee meet often  
e n o u g h  to p ro v id e  adequa te  review o f  p rop o sed  regulations which 
agenc ie s  fi le .

Bills Authorizing Promulgation of Rules 
One reason why agencies m ight promulgate rules which do not con­

fo rm  with legislative in tent is that the law authorizing such promulgation 
may not specifically sta te the legislature intent. Also, the law may be too 
broad or general and may not provide agencies with specific guidelines for 
th e  prom ulgation of rules. For example, a law may simply state that 
" rea sonab le  ru les be promulgated to prevent unfair bankingcompetition.”
R e c om m end a t io n  #9:

The com m it tee  recommerids  that legislative b i l l drafting an d  c o u n ­
se l ing  agenc ie s  adop t specific gu ide lines to assure that a ll bills granting 
ru le -m ak in g  au thority  to  administrative agencies be rev iewed be fo re  in tro ­
d u c t io n  to assu re  that (1) legislative intent is clearly s p e l le d  out in the bill,
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a n d  (2) ad equ a te  standards are in c lu d ed  to gu id e  agenc ies in ru le p rom u l  
g a t io n  pu rsu an t to the bill.

Fiscal-Notes on Regulations 
South Dakota requires that each proposed regulation have a fiscal 

no te  stating the effect the regulation will have on state revenue and/or 
expend itu res. This fiscal note, which is prepared by the agency- and 
reviewed by the state Bureau of Finance and Management, must include 
in form ation on the fiscal impact fo r the first year and the continuing fiscal 
impact, the assum ptions made in preparing the sta tement and the source 
of statistics used. The fiscal note is fu rn ished to both the Interim Rules 
Review Comm ittee and the Jo in t Appropriations Committee, either of 
which may re fe r it to the relevant standing comm ittee for review. While 
objections can be made to a regulation because of the fiscal no te .it is un­
clear if a regulation can be suspended on that basis.

The LIM Comm ittee discussed the issue of fiscal notes on regulations 
and decided that since it is a relatively new procedure, there was insuf­
fic ien t information on state experiences to warrant a committee recom­
mendation at this time.



CONSTITUTIONAL 
QUESTIONS

T he  legislative review of adm inistrative regulations process has raised 
a num ber of constitutional questions which can only be answered by an 
exam ination o f each state's constitution and relevant court decisions. The 
eigh t questions following Recommendation #3 (under "Regulation 
Review  Powers") provide guidelines for this examination. The four major 
question s being raised relate to 1) the legislative review process itself; 2) 
the delegation of legislative review authority to a legislative committee; 3) 
the com m ittee ’s and the legislature's power to suspend a regulation; and 
4) th e  use of a bill or resolution to sustain committee action.

Legislative Regulation Review Process 
Legislative regulation review- has frequently been questioned as a 

vio lation of the constitutional separation of powers concept. Opponents 
of legislative review claim that m le-making is an administrative function 
and tha t legislative review (and in some states, repeal) of rules is a usurpa­
tion o f executive authority'. The U.S. Supreme Court has ruled in th ecaseo f 
B jc k l e y v s .  Valeo (No. 74-736,424 U.S. 2, January30,19/6) that Congress, in 
c rea tin g  the Federal Election Commission with a number of congression- 
ally-appointed members, violated the U.S. Constitution's provision that 
only th e  Preside it can appoint administrative officers. This case is signifi­
cant because it is the first time since 1928 that the Supreme Court has 
add re ssed  the question of separation of powers. The Buckley case may be 
cited in challenges to legislative review- cowers because legislatures, after 
p a ssing  enabling legislation, are retaining some control over what is seen 
as a wholly adm inistrative function.

Suppo rte rs of legislative review- contend that since the courts have 
uphe ld  the legislature's right to delegate rule-making authority lo 
execu tive branch agencies, it is consistent for legislatures to condition that 
au tho rity  with a legislative review process. Also, agency’ rule-making is 
m o re  quasi-legislative than executive, so legislatures should be able to 
re ta in  control over what is essentially a policy-making function.

Ano ther separation of powers question arises with ruspect to the legis-

m m



lature usurp ing the role o f the judiciary to in terpret the laws. However, it 
has been argued that regulation review is actually the final step in the legis­
lative process, and that if regulations are reviewed prior to effectiveness, 
that review is d istinguishable from an after-the-lact judicial determination.

In W isconsin, all legislation authorizing promulgation of regulations 
also includes a section requiring that those regulations be reviewed by the 
legislature. This standardized language, as part of the bill signed by the 
governor, puts the legislature in a stronger constitutional position since 
the governor has approved the condition placed upon agency- rule-making.

Delegation of Legislative Review Authority 
The delegation of review authority- to a legislative committee may raise 

constitutional questions, depending on the committee's powers, especi­
ally if those powers include suspension of regulations. But, as mentioned 
above, court decisions have upheld the legislature's right to delegate its 
power. Since the review power is delegated to an entirely legislative unit, 
that delegation is proper as long as the full legislature retains control over 
the committee's actions. The most serious constitutional question arises 
when a committee is empowered to suspend regulations without affirma­
tion by the legislature.

Suspension Powers
Opponents of legislative review also argue that neither the committee 

nor the full legislature has the authority- to suspend a regulation. The argu­
ments for th is position relate to the authority to conduct review in the first 
place. At the very- most, it is argued, the legislature can only have advisory 
review powers, since once a law is passed, it is solely the executive 
branch's function to implement that law.

Defenders of legislative regulation review claim that only the legis­
lature can determ ine legislative intent, and suspension power insures that 
that in tent will not be violated. A state Supreme Court case in Wisconsin 
challenged the committee's right to suspend a regulation. But the bill 
upholding the committee's suspension was not passed before the end of 
the session and the court dism issed the challenge without a definitive 
decision.

Suspension of a regulation by a committee may pose serious constitu­
tional questions if, as in Connecticut, the legislature is not required to 
uphold the committee's suspension. In Connecticut, a case is now- 
pending which directly challenges that state's regulation review- pow-ers. 
Connecticut is among the strongest of all states with such powers. The case 
will be irgued  on separation of powers grounds and if finally decided by 
the cou.t either for or against that state's legislative review- law, it will 
provide a basis for couri action in other stales.



Method of Legislative Action
Ano ther constitu tional question revolves around the method by 

which the legislature repeals or upholds a committee suspension of a regu­
lation. It has been argued that since a regulation has the force of law, only 
the passage of a sta tu te can repeal it. Attorney General opinions in 
Michigan and Tennessee ruled that repeal o f a regulation should be in the 
form  of a bill.

On the opposite side, it has been argued that since a bill requires a 
gubernatoria l signature to become law, the use of a bill brings the gover­
nor into the process of determ ining legislative intent, a violation of separa­
tion of powers.

The use of a joint or concurrent resolution to repeal a regulation has 
been argued as p roper because approval of regulations is one of the con­
tingencies specified in the enabling legislation giving the agencies rule- 
making authority .

The use of a simple resolution of either house to disapprove a regu­
lation may be constitutionally the weakest method, since only one house is 
exercising the power of the legislative branch.

Constitutional Regulation Review Powers 
While most sta tes with regulation review authority have acquired that 

power by sta tu te , Michigan has a constitutional provision giving a joint 
legislative comm ittee the power to suspend regulations during the 
in terim . The Florida legislature, which has only advisory review powers, 
a ttem pted to acquire repeal pow-ers through a constitutional amendment, 
but the proposal was defeated in a statewide referendum in 1976, as was a 
similar proposal in M issouri.

O ther sta tes may try to put the regulation review pow-ers in their con­
stitu tions to prevent fu ture challenges to legislative authority in this area.


