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Sec. 43.23.065. EXEMPTION OF PERMANENT FUND
DIVIDENDS. Fifty percent of the annual permanent fund
dividend payable to an individual is exempt from levy,
execution, garnishment, attachment, or any other remedy for
the collection of debt. This exemption applies to an
eligible individual's permanent fund dividend both before
and after payment is made to the individual. No exemption
is available under this section for permanent fund dividends
taken to satisfy child support obligations required by court
order [OR], a decision of the child support enforcement
agency under AS 47.23.140 - 47.23.220,or an order of resti-
tution under AS 12.55.045(d). In the event a child support
obligation and an order of restitution are both outstanding
against an individual, the child support obligation shall be

given preference.

Sec. 7. This Act applies to eligibility for

permanent fund dividends for years after 1983.



%

% >

A LAS KA

S TATE

\
N v Wa <iS

IJV

O/\

L EG

ISLATY

VEMORAN

L  fllu

EME. vT»

p /v\ll‘,’kE

-1V - "Jro 3" h

V Itk v

"

*5 G ttv ™ o 'f

Nivintyy k —

*7\/\/@34 o*a N

NtlJefec™rdn

\



Alaska State Legislature

Senate

Official Business Pouch V

State Capitol
Juneau, Alaska 99811

TO: Senator Bill Ray
FROM: Senator Joe P. Josephson
DATE: March 26, 1984

RE: Proposed Substitute for CSHB 575

Pursuant to your suggestion that we consider CSHB 575
with new language which would transfer permanent fund money
from a convicted felon to the felon's spouse, or children, |
have had drawn up some proposed language for consideration.
| asked the drafters to consider problems associated with
the transfer of dedicated funds when they drafted the

language. The attached proposed Ilanguage reflects this
effort.
Also, line 21 on page !, dependent ought to be inserted

before children.

Further, line 24 on page 2 will need to be changed from
(Health and Social Services) to Corrections now that we have
a Department of Corrections. My submittal of this material
does not necessarily connote my support of this or any other
version of CSHB 575.



T0: Senator B ill Ray
FROM: Paula d. Scavera
DATE: March 22, 1S84

RE: CSHB 575 (Finance) (Title am)

This bill prevents an convicted felony offender from collecting a
Permanent Fund Dividend during any year that he is jail after the
conviction. The money that would normally be paid to this class of
recipients frcxn the Permanent Fund is intended to be appropriate
annually to the Victims Conpensation Fund.

SECTION 1

Adds language to the Permanent Fund program preventing convicted incar-
cerated felons frcxn collecting Permanent Fund checks.

SECTION 2
Amends Permanent Fund program to provide mechanism for determining

amount of permanent fund dividend to paid annually including the now
excluded class of convicted felons.

SECTION 3
Amends Permanent Fund program requiring Dept, of Revenue to determine
those incarcerated felons who are new ineligible for a Permanent Rind

Dividend check. This language refers to the Department of Health and
Social Services and should refer to the Department of Corrections.

SECTION 4

Makes changes in Permanent Fund Dividend program apply for dividends
awarded in 1984.

SECTIv 4 5

Intent language for the purpose of Victims Crimes Conpensation Fund to
receive tlx. Permanent Fund Dividend money that would previously gone to
the incarcerated felons. However the victims eligible for compensation
under this fund are a small percentage of all victims.

SECTION 6

Effective date clause.



M E M O R A N D U M State of A1l aska

TO: DATE:

" Bruce Botelho February 15, 1984
Deputy Commissioner FILE NO
Department of Revenue " 366-424-84
TELEPHONE NO: 465-3600
FROM: SUBJECT: .
Norman C. Gorsuch Review of HB 575,
Attorney General relating to PFD pay-—

ments to prisoners

By: Diane T. Coli
Assistant Attorney General
Commercial-Juneau

You asked wus to review House Bill 575, vrelating to
payment of permanent fund dividends to convicted felons, for
possible 1legal problems. Based on our review, we conclude that
the bill, if enacted, could be challenged on a number of grounds.
The provisions most vulnerable to legal challenge are summarized
below.

HB 575 makes a convicted felon ineligible for a perma-—
nent fund dividend. The prohibition 1is applied not only to a
felon who 1is 1in prison, but”also to one who 1is op probation, on
parole, or under a suspended imposition of sentence (Sec. I)f

There are other state laws that impose similar disabil —
ities on convicted felons. Art. V, 8 2, Alaska Constitution,
implemented by AS 15.05.030, suspends the right to vote of a per—
son convicted of a felony of moral turpitude. The disability
continues until the individual®s <civil rights are restored by
unconditional discharge. Unconditional discharge covers convic—
tion and sentence, including, by definition (AS 15.60.010(32),
probation and parole, and, according to an opinion of this
office, suspended 1imposition of sentence. 1980 Tnf. Op. Att'y.
Gen. (Nov. 7).

Statutes imposing disabilities relating to suffrage
have traditionally been upheld as necessary to preserve the puri—

ty of elections. The presumption 1is that one rendered infamous
by conviction of a felony 1is not fit to exercise the privilege of
voting. State ex rel. Barrett v. Sartorious, 351 Mo. 1237, 175

S.W.2d 787_T1T0"). See, also Annot., 36 A.L.R.2d 1238 (1954).

Other statutory provisions affect prisoners® civil
rights. AS 33.30.310 provides as follows:

02 001A (Rev. 10/79) -r-rvag-



Bruce Botelbo, Deputy Commissioner February 15, 1984
Department of Revenue Page 2
OQur file no.: 366-424-84

A judgment of imprisonment 1in the penitentiary for
a term less than for life suspends the civil
rights of the person sentenced, and Tforfeits all
public offices and all privatetrusts, authority,
or power during the term or duration of
imprisonment.

AS 33.30.320 relates to the civil rights of a person sentenced
for life.

AS 33.30.310 was found unconstitutional by the Alaska
Supreme Court to the extent the statute denied a parolee the

right to initiate a civil suit incourt. Bush v. Reid, 516 P.2d
1215 (1973). The <court held that the statute denied the parolee
the right to due process and eoual protection. In 1its equal

protection analysis, the court recognized that the state may have
a reasonable basis for denying convicts while 1imprisoned access
to the civil courts. Id. 1221. But, the court found, the
administration of a parole”’system differs substantially from the
administration of a prison. The reasons that support imposition
of disabilities on prisoners cannot Jlogically support the same
restrictions on parolees. 1d. Thus, the court «.jccncluded,,.that
although the state has! a legitimate interest"in “restricting”"some
activities of parolees, prohibiting a parolee from initiating a
civil action has no logical connection with that 1interest.
Therefore, the court held parolees were denied the right to equal
protection.

We believe the court would make a similar finding 1in
regard to the right to a permanent fund dividend while on parole.
There may be a legitimate state interest 1in precluding a person
incarcerated from receiving a nermanent fund dividend. 1/ It is
difficult, however, to construct a logical basis for denying a

dividend to a parolee. The purpose of parole, recognized by the
court in Bush v. Reid, 1is the parolee"s constructive development
and restoration into normal society. Cutting a parolee vff fronm
receipt of a permanent fund dividend does not further that
purpose, but rather restricts it. We believe the same argument
would apply to persons given a suspended 1imposition of sentence
and placed on probation. The broad objectives sought by

1/ HB 57~ does not indicate what the legitimate state purpose
Ts. It would be advisable for the legislature to make that
determination, and to embody the purpose or purposes in a letter
of intent to accompany the bill.



TO:  Senator B ill Ray
FROM: Paula d. Scavera
DATE: March 22, 1984

RE: CSHB 575 (Finance) (Title am)

This bill prevents an convicted felony offender from collecting a
Permanent Fund Dividend during any year that he is jail after the
conviction. The money that would normally be paid to this class of
recipients from the Permanent Fund is intended to te appropriate
annually to the Victims Conpensation Fund.

SECTION 1

Adds language to the Permanent Fund program preventing convicted incar-
cerated felons from collecting Permanent Fund checks.

SECTION 2

Amends Permanent Fund program to provide mechanism for determining
amount of permanent fund dividend to paid annually including the now
excludc.d class of convicted felons.

SECTION 3

Amends Permanent Fund program requiring Dept, of Revenue to determine
those incarcerated felons who are now ineligible for a Permanent. Fund
Dividend check. This language refers to the Department of Health and
Social Services and should refer to the Department of Corrections.

SECTION 4

Makes changes in Permanent Fund Dividend program apply for dividends
awarded in 1984.

SECTION 5

Intent language for the purpose of Victims Crimes Conpensation Fund to
receive the Permanent Fund Dividend money that uould previously gone to
the incarcerated felons. However the victims eligible for compensation
under this fund are a small percentage of all vi trims.

SECTION 6

Effective date clause.



Bruce Bctelho, Deputy Commissioner February 15, 1984

Department of Revenue Page 3

OQur file no.: 366-424-84

probation are -education and rehabilitiation. These objectives
are not furthered by restricting the right to receive a permanent
fund dividend. Therefore, we believe that revising the bill to

restrict receipt of a dividend only to convicted felons who are
incarcerated would make the bill much 1less vulnerable to attack
on equal protection grounds.

Another point on which the bill is vulnerable is the
period of time for determination of ineligibility. Section 1 of
the bill now makes a convicted felon ineligible for a dividend
for a particular year if, during all or part of that year, the

person is 1incarcerated, on probation, etc. AS 43.23.005* requires
only six months of residency to qualify for a permanent* fund
dividend. We believe in order to be legally supportable the

period of incarceration must coincide with at least some portion
of the period of eligibility. 2/

Finally, section 1 of the bill provides that the money
that would have been paid to persons made 1ineligible by the bill
be transferred from the dividend fund to the crime victinm
compensation fund. This may raise problems under Art. IX, 8 13,
of the Alaska Constitution,” relating to expenditures of state
funds. A better approach would-be for the bill to providerthat
the legislature may appropriate the amount that would have been
paid to the crime victim®s compensation fund. In order to effect
the transfer, the amount that would otherwise have been paid must
be set out in an appropriation bill to the «crime victim"s
compensation fund.

We hope this information 1is helpful to you. If you
have further questions, please contact us.

NCG:DTC:eja

cc: The Honorable Charlie Bussell
Alaska State House of Representatives

2/ 15  AAC 23.615(a) establisnes for 1983 dividends an
eligibility period from Octoher 3, 1982 through March 31, 1983.
This period will probably differ 1in 1984 and subsequent years
because of changes in the statute.



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST r“sL 1 5
Bill/Resolution No: CSHB 575 (Fin)
Title:An Act relating to permanent fund
dividends

Sponsor: House Finance Coranittee

revision Date 03/07/84

FISCAL DETAIL

Agency Affected: Revenue

Program Category Affected:

General Government

BHJ, Program or Subprogram(s) Affected:

Permanent Fund Dividend

Recuestor: House Finance Committee
Date of Request. March 6, 1984
ETIPEINDITUKES/REVENUES:  (Thousands of Dollars)

| FYy 84 1 FY 85
OPERATING I
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LANDS & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
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FUNDING: (Thousanas of Dollars)
|  GENERAL FUND I I | | -
I FEDERAL FUNDS I I I |
j OILIER I -

I TOTAL I -

FULL-TIME | | 1 | | |
PART-TIME | | | | |

POSITIONS:
[
|
j TEMPORARY | | j j \

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF DILI.:
Dividend fund established by AS 43.23.045.
ANALYSIS: Pie”e-see”ttachecl, narrative for analysis,

Prepared By: Thomas C. Williams, Director
Division: Enforcement t

Phone: 455-2366

Date: March 7, 1984

Approved by Commidssodner:

Date:
Agency:

3/n ( F'H

Distribution (by Agency preparing fiscal note):
legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) N<



Department of Revenue
Analysis of CSHB 575 (Finance) 2 " 5
Marcn 7, 1954

Program Effects

Section 1 further defines the eligibility requirements of AS 43.23.005 by
adding a new subsection which declares convicted felons who are
incarcerated ineligible to receive a permanent fund dividend if they were
incarcerated for said felony during any part of the eligibility period for
a particular year's dividend. For example, the six-month eligibility
period for the 1984 dividend is October 1, 1983 through March 31, 1984.
Under this bill, an individual who was incarcerated for a felony
conviction during this period or was incarcerated during any part of this
period, would be ineligible for a 1984 permanent fund dividend.

Section | also provides that the Department of Health & Social Services
will provide a magnetic tape to the Department of Revenue, once a year
within 60 days of the close of the PFD eligibility period, listing all
convicted felons who were incarcerated during any part of the eligibility
period. Mooifications will need to be made to the PED system to do a
cross-match on at least all adult applications, so those which appear to
be 'alons can be individually identified and reviewed. The Department of
Revenue will, of course, have to be extremely careful that a "non-felon"
is not accicentally denied on the grounds of felony conviction. The
estimated resources necessary to accomplish this task are identified below
under C. Program Summary.

Soction 2, combined with the aodeo subsections in Section 3, require the
Department of Revenue to estimate tne number of convicted felons uncer
sentence for felony as described in Section 1.

Uncer Section 5, the dividends otherwise payable to the estimated number
of individuals, whether cr not they file, would then be presumably
reappropriated the next legislative session to the Crime Victim
Compensation Fund. Since the value of an individual dividend is not known
until some time in the fall of a given dividend year, the Legislature
would not be able to appropriate the amount described in Section 5 until
the session following the dividend year. Since the funds were originally
appropriated for the purpose of paying dividends, a reappropriation for
the purpose described in AS 18.67 would seem appropriate.

Assumptions

1. The PFD program is retained and there are no other substantive changes
to the program.

2. The Department of Health and Social Services can provide the
Department of Revenue with a magnetic tape accurately identifying all
convicted felons who were incarcerated during any port of the
eligibility period.

Page 1 of 2



Department of Revenue
Analysis of CSHB 575 (Finance) paac 3 w 5
Marcn 7, 1S54

Program Summary

This bill would require one full time PFD Investigator who would te
assigned felons on a project basis. The primary functions of this
position would be to conduct corfinning investigations on a portion of
applicants identified as felons, resolve instances where an indi/idual was
1 appropriately idenitified as a felon, respond to related inquiries,
Anials of felons under sentence who do apply, and hold informal

c > related to appeals from felons under sentence. In addition,
th 1 be associated contractual services and supply costs.
R frvices (100)

PFD Investigator Il (R13) 12 months 0 $2,800/mo. $33,600

Contractual Services (300)
Telephone, form letters, postage, etc. 1,000
Supplies (400)

General Office Supplies 200

Total ﬁ;"xﬂrff?QQn



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST Vagc 1 oj 5
Bill/Resolution No: CSHB 575 (Fin)
Titie:Ar, Act relating to permanent fund
dividenos

Sponsor; House Finance Committee

Requestor. House Finance Committee
Date of Request. March 6, 1984

<
R

OPERATING
10) PERSONAL SERVICES
20) TRAVEL
300 CONTRACTUAL
«,i0 SUPPLIES
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600 LANDS & STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS
TOTAL OPERATING
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| FEDERAL FUNDS

|  OTHER

| TOTAL

POSITIONS:
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PART-TIME
TEMPORARY

Revision Date 03/07/84

FISCAL DETAIL

Agency Affected: Revenue

Program Category Affected:

General Government

BRU, Program or Subprogram(r») Affected:
Permanent Fund Dividend

FYy 85 | FY 86 i FY 8 1 FY 8 1 FY 89
1 1 | 1
336 1 | 1 1
! | 1 1
1.0 1 | -1 1
2 1 | 1 1
1 | 1 1
1 | 1 1
1 | 1 1
1 | 1 1
348 1 — 1 1

34.8
34.8

SOUICE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Dividend fund established by AS 43.23.045.

ANALYSIS: Plea8E _se* 'attached, narrative for analysis.

Prepared By: Tnomas C. Williams, Director

Division: Enforcement

Approved by Camussipiner:
Agency:

Phone: 465-2366
Date: March 7, 1984

Date: .7/1/ H

Distribution (by Agency preparing fiscal note):

legislative Finance
Legislative Sponsor

Requestor

Office of Management and Budget
Impacted Agency(ies)
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Department of Revenue
Analysis of CSHB 575 (Finance) Page 2 0% 5
March 7, 1984

Program Effects

Section 1 further defines the eligibility requirements of AS 43.23.005 by
adding a new subsection which declares convicted felons who are
incarcerated ineligible to receive a permanent fund dividend if they were
incarcerated for said felony during any part of the eligibility period for
a particular year's dividend. For example, the six-month eligibility
period for the 1984 dividend is October 1, 1983 through March 31, 1984.
Under this bill, an individual who was incarcerated for a felony
conviction during this period or was incarcerated during any part of this
period, would be ineligible for a 1S84 permanent fund dividend.

Section | also provides that the Department of Health £ Social Services
will provide a magnetic tape to the Department of Revenue, once a year
within 60 days of the close 0f the PFD eligibility period, listing all
convicted felons who were incarcerated during any part of the eligibility
period. Moalifications will need to be made to the PFD system to do a
c'oss-match on at least all adult applications, so these which appear to
be felons can be individually identified and reviewed. The Department of
Revenue will, of course, have to be extremely careful that a "non-felon"
is not accicentally denied on the grounds of felony conviction. The
estimated resources necessary to accomplish this task are identified below
under C. Program Summary.

Section 2, combined with the aadea subsections in Section 3, require the
Department of Revenue to estivate the number of convicted felons under
sentence felony as cescrioed in Section 1.

Uncer Section 5, the dividends otherwise payable to the estimated number
of individuals, whether cr noc they file, would then ba presumably
reappropriated the next legislative session to the Crime Victim
Compensation Fund. Since the value of an individual dividend is not known
until some time in the fall of a given dividend year, the Legislature
would not be able to appropriate the amount described in Section 5 until
the session following the dividend year. Since the funds were originally
appropriated for the purpose of paying dividends, a reappropriation for
the purpose described in AS 18.67 wo id seem appropriate.

Assumptions

1. The PFD program is retained and there are no other substantive changes
to the program.

2. The Department of Health and Social Services can provide the
Department of Revenue with a magnetic tape accurately identifying all
convicted felons who were incarcerated during any part of the
eligibility period.

Page 1 of 2



Department of Revenue
Analysis of CSH3 575 (Finance) paJC 3 ¢/ 3
March 7, 1934

Program Summary
This bill would require one full time PFD Investigator who would be
assigned felons on a project basis. The primary functions of this
position would be to conduct confirming investigations on a portion of
applicants identified as felons, resolve instances where an individual was
inappropriately idenitified as a felon, respond to related inquiries,
process denials of felons under sentence who do apply, and hold informal
conferences related to appeals from felons under sentence. In addition,
there would be associated contractual services and supply costs.
Personal Services (100)

PFD Investigator Il (R13) 12 months @$2,800/mo. $33,600
Contractual Services (300)

Telephone, form letters, postage, etc. 1,000
Supplies (400)

General Office Supplies 200

Total £11*800.



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date 03/07/84

REQUEST Page 1 0j 5 FISCAL DETAIL

Bill/Resolution No: CSHB 575 (Fin) Agency Affected: Revenue

TitlerAn Act relating to permanent fund Program Category Affected:

dividends General Government

Sponsor: House Finance Committee BRU, Program or Subprogram(s) Affected:

Permanent Fund Dividend
Reauestor: House Finance Committee

Date of Request: March 6, 1984

EXPENDITUKBS/REVENTISS:  (Thousands of Dollars)
Frs84 |FY 85 |Fr8 |FYs8r |Frss |Fras9
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FUNDING: (Thousands of Dollars)
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I TOTAL

34.8 |
34.8 |

POSITTOIC:
I FULI-TIME
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| TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
Divide; d fund established by AS 43.23.045.

ANALYSIS: Pleasf ser'nttache3/ narrative for analysis.

v /U - U u * -
Prepared By: Thcaias (o Wlll(l:ams, DNilrector \ Phone: 465-2366
Division: Enforcement "/ Date: March 7, 1984

Approved by CHliisSfoner: 031-6: 277
Agency: e '
Distribution (by Agency preparing fiscal note):
legislative Finance
legislative Sponsor
Requestor
Office of Management and Budget /
Impacted Agency (ies) [7<



Decartirent of Revenue
Analysis of CSHB 575 (Finance) Pagc t Cn 5
Marcn 7, 1984

Program Effects

Section 1 further defines the eligibility requirements of AS 43.23.005 by
adding a new subsection which declares convicted felons who are
incarcerated ineligible to receive a permanent fund dividend if they were
incarcerated for said felony during any part of the eligibility period for
a particular year's dividend. For example, the six-month eligibility
period for the 1984 dividend is October 1, 1983 through March 31, 1984.
Under this bill, an individual who was incarcerated for a felony
conviction during this period or was incarcerated during any part of this
period, would be ineligible for a 1984 permanent fund dividend.

Section 1 also provides that the Department of Health & Social Services
will provide a magnetic tape to the Department of Revenue, once a year
within 60 days of the close of the PFD eligibility period, listing all
convicted felons who were incarcerated during ary part of the eligibility
period. Mxiifications will need to be made to the PIT) system to do a
cross-match on at least all adult applications, so those which appear to
be felons can be individually identified and reviewed. The Department of
Revenue will, of course, have to be extremely careful that a "non-felon"
is not accicentally denied on the grounds of felony onviction. The
estimated resources necessary to accomplish this tasK are identified below
under C. Program Suonary.

Section 2, combined with the aaaea subsections in Section 3, require the
Department of Revenue to estimate tne number of convicted felons under
sentence for felony as described in Section 1.

Uncer Section 5. th° dividends otherwise payable to the estimated number
of individuals, wheuier cr not they file, would then be presumably
reappropriated the next legislative session to tin Crime Victim
Conpensation Fund. Since the value of an individual dividend is not known
until some time in the fall of a given dividend year, the Legislature
would not be able to appropriate Lie amount described in Section 5 until
the session following the dividend year. Since the funds were originally
appropriated for the purpose of paying dividends, a reappropriation for
the purpose described in AS 18.67 wouid seem appropriate.

Assumptions

1. The PFD program is retained and there are no other substantive changes
to the program.

2. The Department of Health and Social Services can provide the

Department of Revenue with a magnetic tape accurately identifying all
convicted felons who were incarcerated during any part of the
eligibility period.

Page 1 of 2



Department of Revenue

Analysis of CSlg 575 (Finance) Paoc 3 cl 5
Marcn 7, 1954

Program Summary

This bill would require one full time PFD Investigator who would be
assigned felons on a project basis. The primary functions of this
position would be to conduct confirming investigations on a portion of
applicants identified as felons, resolve instances where an individual was
inappropriately idenitified as a felon, respond to related inquiries,
process denials of felons under sentence who do apply, and hold informal
conferences related to appeals from felons mder sentence. In addition,
there would be associated contractual services and supply costs.

Personal Services (100)

PFD Investigator Il (R13) 12 months @ $2,800/mo. $33,600
Contractual Services (300)

Telephone, form letters, postage, etc. I ,000
Supplies (400)

General Office Supplies 200



REQUEST
Bill/Resolution No: HB 575

Title: An act relating to permanent
fund dividends.

Sponsor:

Requestor:

Date of Request:

POSITIONS:

| FULL-TIME

| PART-TIME | -0-
| TEMPORARY | -0-

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL

ANALYSIS: See a

Prepared By: Phone:
Division: Administrative Services Date:
Approved by Commissioner: /in ua; /H sirM L o Date:

Agency: g

D*stribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
_Requestor
Office of Management and Budget
Impacted Agency(ies)

465-2313
02/10/84
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Analysis:

Section 1 of the bill provides for two changes to the current law.
First, it provides that convicted felons are ineligible for a permanent
fund dividend for any year, when during all or part of that year as a
result cf their felony conviction, the individual was:

incarcerated

on probation

on parole

under a suspended imposition of sentence.

Qo0 ow

Secondly, it provides that an amount eq'ial to the foregone dividend would
be transferred to the crime victim compensation fund.

There are several major factors which make the provisions of this
section, as written, difficult to administer:

1. The permanent fund dividend program is designed by statute to make
payments for the same given year for which applications are filed.
For example, the 1983 dividend was declared on September 1, 1983, and
largely paid by December 31, 1983, based on applications received
during the filing period April 1 - June 30, 1983. Assuming the
Department of Revenue was abU to sort out applications filed by
convicted felons who met the requirements of Section 1, we would have
to hold all payments until the end of the dividend year, in order to
review all applications for "felon status"” through the whole year
including December. ..This would not necessarily changel-the filing
period or the declaration date, but would mandate payments being made
no sooner than January or February of the year following the dividend
year. After the department makes one last massive cross examination
of all applications filed, probably in January following the dividend
year. The department would still attempt to make all payments by
April 30 of the year following the dividend year.

r=

2. The second problem is determining which PFD applicants are convicted
felons who meet the stat 'tory test (i.e. incarcerated, an probation,
etc.). For the department to identify those persons would require a
one-time matching of the PFD master file for a given year against a
currently non-existent data base of all Alaskans who met the
prescribed condition during the preceding dividend year. This cross
match is the one described above as taking place in January following
the dividend year. Creating the needed data base would involve two
steps:

a) Using the OPSIS data base recently established by the
Corrections Department, Health & Social Services would need to
build a file of all convicted felons who as a result of their
felony conviction were, at any time during the dividend year:
1) incarcerated (in or out of Alaska)

2) on probation (in or out of Alaska)
3) on parole (in or out of Alaska).

It should be noted that Corrections has no control over, or records
of, convicted felons under suspended imposition of sentence, nor does
Corrections have any record of, of* knowledge of, Alaska residents who



Analysis (cont.)

are convicted of felonies outside Alaska and are still outside Alaska
imprisoned, on parole, on probation, or under suspended sentence.
Roger Lang, Deputy Commissioner of Administration for Corrections
expressed the opinion that the incidences of the latter would be
negligible.

b) Literally building a tracking system of those feloris under
suspended sentence. Apparently, individual courts keep these
records separately, in a non-computerized fashion. If it is the
Legislature's final decision that such a system be created, |
think a great deal of study and research, probably by a
consultant, would be needed before even an estimate of cost
could be arrived at. Deputy Commissioner Lang suggests that the
number of convicted felons under suspended sentence in Alaska
might be so low as to render the search cost-ineffective.

3. Transfering an amount equivalent to the dividend that is denied the
felon applicant to the crime victim compensation fund indirectly
funds the crime victim compensation fund (previously strictly a
general fund appropriation) from the earnings of the Permanent Fund.

Since the number of felons filing will very shortly drop off sharply
(when they realize they won't paid), a more direct appropriation
to the crime victims compensation fund would appear to be more
beneficial. , -

In summary, to the extent that a data base is available which identifies
the subject felons, and to the extent that they file applications, the
Department of Revenue will be able to deny their applications. The cost
of doing so, with the exception of suspended sentences, will be very
low. The Enforcement Division will need one full-time investigator as
reflected on the attached analysis. The postponment of all payments by
several months will obviously irritate the general public. For this
reason, the department recommends that lines 13, 14 and 15 of the bill be
changed to read " . . . permanent fund dividend for a year when, during
all or part of the eligibility period for that year's dividend, [that
year] as a result of the conviction the 'individual is incarcerated, on
probation, on parole or under a suspended imposition of sentence."” This
would enable the department to process applications against a fixed file
of subject felons and to make payments as soon as the dividend amount is
declared.



Enforcement Division Analysis of HB 575
February 10, 1984

A. Assumptions

1. Ihe PFD program is retained and there are no other substantive changes
to the program.

2. 1t would be possible and practical to obtain information on individuals
convicted of a felony. . (Please see the discussion under C.)

B. Program Summary

Ilhis bill would require one full time PFD Investigator who would be
assigned felons on a project basis. In addition, there would be associated
contractual services, supply costs, and equipment costs.

FY '84
Personal Services (100)
PFD Investigator Il (R13) 12 months @$2,800/mo. $33,600 (1)
Contractual Services (300)
Telephone
Telephone purchase - .* 1 phone @ $60 60 [2)
Installation 1 phone 0O $90 90 (2)
Local Centrex 12 months 0 $46/mo. 552
Long Distance 12 months 0 $150/mo. 1,800
Conputer Terminal
Installation 1 terminal 0 $2,000 2,000 (2)
Tatal Contractual Services (300) 4,502
Supplies (400)
General Office Supplies 200
Equipment (500)
Conputer Terminal 1,600 (2)
D2sk 575 (2)
Chair 175 (2)
File 275 (2)
Partitions 2 0 $300/ea. 600 (2)
Tetal Equipment (500) 3,225

Tatal Enforcement $41.527



(1) In FY '85 the cost of the salary and benefits for the investigator is
estimated to increase by the negotiated 3.8% salary increase.
Accordingly, the FY '85 and subsequent year costs are projected to be

$34,877.

(2) Several items in contractual services and all equipment items are onetime
and are not included in FY '85 and subsequentyear cost projections.

C. Aaditional Comments cn the legislation

Ihis legislation is likely to be difficult to administer. lhe preceding
cost analysis was based on the assumption that we would be c¢ale to obtain
information from several feaeral, state, and local law enfo cement
agencies, court systems, and corrr Ttions agencies which would have
information on the status of felons. Because the bill declares a
convicted felon ineligible if at any time during the year he/she was
incarcerated, on probation, on parole, or under a suspended sentence the
number of ineligibles would grow with each passing day. Since there is
not one comprehensive criminal justice system within the United States,
would be a difficult task, at best, to try to obtain and keep that

information updated.

it

Uider current law PFD payments could be made in calendar year 1984 for the

1984 program. If subsequent to receiving a PFD payment an applicant
became ineligible due to felony conviction, Enforcement would be faced

with the task of trying to recover from the felon.*

The appeals process may also be impacted as any person who applies and is
denied has the right to appeal. It is conceivaole that some incarcerated
convicted felons, although ineligible by law, may file appeals for the
lack of anything else better to do.
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Offered: 3/15/84

Referred: Finance
Original sponsor: Tischer
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 588 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act providing for the award of costs and attorney
fees to persons who prevail in certain state adminis—
trative proceedings; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.50 is amended by adding a new section to read:

ARTICLE 7. COSTS AND ATTORNEY FEES IN ADMINISTRATIVE PROCEEDINGS.

13

18

19

20

21

27

2.1

24

25

26

77

28

29

Sec. 09.50.410. AWARD OF COSTS AND ATTORNF®. *FEES T0 RESPONDENT
IN ADMINISTRATIVE PROCEEDING. (a) 11" action by a state agency re-
suits in an administrative progeeEan in which the state agency takes
a position adverse to the respondent and the proceeding 1isto 1impose a
civil penalty or tax on a person or to revoke, suspend, limit, or
condition a person"s right, authority, license, or privilege, the
hearing officer or other officinl who presides over the proceeding
shall allow the respondent to recover from the state the respondent®s
costs of defense, including attorney fees, 1if the respondent: prevrils
in the administrative proceeding.

(b) If a civil penalty or tax is. imposed on a person in
administrative proceeding or the proceeding results in the revocation,
suspension, limitation, or conditioning of a rightL, authority, 1i—
cense, or privilege and the decision made in the administrrt.ive pro
ceeding is reversed on the merits in a subsequent court pro.-ceding,
the court shall allow the person who wa3 the subject: of that decision

t:o recover the costs of defense in the administrative proceeding,

-1- CSHIt 5HIi (Jud)

an



*

including attorney fees.

(c) Anaward of costsand attorney fees made under this section
shall be 100percent of thefirst $2,000 of costs and attorney fees
and 75 percent )f costs and attorney fees in excess of $2,000.

(d) Anaward ,of costsor attorney fees made under this section
may be appealed to the superior court.

(e) In this section "state agency"™ means a department, office,
agency or other instrumentality :.f the state, including the University
of Alaska.

Sec. 2. This Act applies only to administrative proceedings that are

commenced after the effective date of this Act.

*

Sec. 3. This Act takes effoct immediately in accordance with AS 01.-

10.070(c).

CSHB 588 (Jud) 2.



Bill No . CSHB 588 (Finance) Date May 23, 1984

Title *an Act providing for the award of costs a.id Contact: Robert W. Landau
attorney fees to persons who revail in 465-2700
certain state administrative proceedings."

This bill appears to have been modeled after the federal Equal Access to
Justice Act, 5 U.S.C. &504, which has been in effect since October 1980.
The basic provision in the federal law provides as follows:

An agency that conducts an adversary adjudication shall
award, to a prevailing party other than the United States,
fees and other expenses incurred by that party in connection
with that proceeding, unless the adjudicative officer of

the agency finds that the position of the agency as a party
to the proceeding was substantially justified or that special
circumstances make an award unjust.

While the Department of Labor does not disagree with the basic purpose
of House Bill 588, we believe that the present language of the bill 1is
too broad in scope and should be amended to more closely parallel the
federal law. Specifically, the Department recommends that the term
"administrative proceeding” in the bill be replaced with the term
"adversary adjudication,”™ since the former term could be interpreted to
broadly cover all types of informal and non-adjudicatory proceedings
between an administrative agency and a private party. Furthermore, the
Department recommends that the scope of this bill, like the federal law,
should be limited to adjudications under the Administrative Procedure
Act since those proceedings are more formal and adversarial in nature
and typically involve the use of attorney representation.) We believe
that if this bill is broadly applied to all manner of administrative
proceedings, both informal and formal, it will tend to inject attorneys
more than ever into all levels of the administrative process, which we
believe over the long run would convert many administrative proceedings
from the informal, speedy, and relatively inexpensive process they were
designed to be into proceedings that are more formal, time consuming,
and costly to all parties. (

In addition, we believe that this bill should contain the same kind of
"substantial justification or special circumstances™ limitation found in
the parallel federal law. In many areas of administrative adjudication
in Alaska, the applicable law is new, unclear, or rapidly changing; in
these situations, an administrative agency may be substantially justified
in going forward and should not be penalized for doing so in good faith.
We believe that the inclusion of "substantial justification or special
circumstances”™ language will provide an important safety valve to ensure
that the intent of the bill 1is appropriately implemented.

A fiscal note has been attached,

APPROVED:

Ih Jim Robison

POSITION PAPEHDepartment of Labor




STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No.: CS HB 588(Fin)Agency Affected: |_ahnr
Title: ™award of cost and attorney Program Category Affected: Snrial

fees to~persons-~. Services
Sponsor: Tischer BRU, Program or Subprogram(s) Affected:

Requestor: Senate Judiciary Employment Security BRIl
Date of Request: 5/22/84 Unemployment Insurance Cnmpnnpnt-

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 84 FY 85 FY 86 FY 87 FY 88 FY 89
OPERATING

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL 54.0 114.5 1.14.5 155 5 mi 5
<00 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS

TOTAL OPERATING 50 . . .114.5 _ 114-6 155 5 1A1 5

| CAPITAL
£ REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND 54 .n 114.5 144, 6 155 fi 1«1l 5
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

N/A

ANALYSIS: AttUh”y septarat”page Jpr analysis

Prepared By: £n_W. Shav. ,Ir. Phone - ££5-2212-
Division: FQ.L.Qmmit Secnr_ ity Pim sinn Date:— *j224M -
Approved by Commi.: Date:— s/22/B4_
Agency

LEG:B:11

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



FISCAL NOTE

THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE
BILL/RESOLUTION NO: CSHB 588 (FIN.)

TITLE: "An Act relating to award of cost and attorney fees to persons
AGENCY AFFECTED: Department of Labor
Page 2

Under this bill the Department of Labor, EmploymentSecurityDivision would
be responsible for reimbursing costs andattorneyfees topersons who prevail
against the State in administrative proceedings for Unenployment Insurance
benefit and tax cases.

The following assumptions have been made in preparing this fiscal note.

1. The effective date is July 1, 1984.

2. Four thousand projected cases in FY "85.

3. Thirty percent of the cases will be reversed.

4. Ten percent of the reversed cases will be represented by an attorney.

5. Average cost per case will be $450 with a maximum fee of $75 per hour.
6. One hundred percent of the costs and attorney fees will be reimbursable.

7. The number of oases with legal representation will double in FY "86.

8. Fur FY 787 thru FY %89, 10% increase annually 1in the reversed cases
represented by an attorney.

9. Six percent inflation factor has been used for FY ®86 thru FY =89.

LEG:B:11



Ft it

(Alaska Jsftatc "™legislature

SENATOR VICE CHAIRMAN
ROBERT H. ZIEGLER. SR SENATE RESOURCES COMMITTEE
307 BAWDEN STREET
KETCHIKAN. ALASKA 99901 MEMBER

SENATE JUDICIARY COMMITTEE
While in Juneau

POUCH V WESTERN STATES LEGISLATIVE
JUNEAU. ALASKA 99811 FORESTRY TASK FORCE

jicuaic
WESTERN CONFERENCE COUNCIL
OF STATE GOVERNMENTS
May 9, 1984
Senator Bill Ray, Chairman
Senate Judiciary Committee
Alaska State Legislature
Juneau, Alaska
Re: CSHB 588

Dear Bill

I have attached Guy"s research on the captioned bill. It very well explains the
subject matter of the bill; 1 favor the legislation.

Too n+ten people get involved in a bureaucratic maze and encounter excessive red
tape and unnecessary delay. If a hearing officer, for example, knew that the
state could be assessed attorneys fees and/or costs if he made a capricious or
a{bjtrary decision, we might arrive at more efficient processing and handling of
claim.”.

I havnot talked to the prime sponsor to find out whether she has a particular
target in mind, but I1°d be more than happy so to do if requested by you.

Rega "ds

Robert H. Ziegler, Sr.
RHZ: 1k

Attachment



TO: SENATOR ROBERT H. ZIEGLER,SR,

FROM: GUY VAN DOREN
ADMIN. ASST.

SUBJECT: CSHB 588

CSHB 588 AN ACT PROVIDING FOR THE AWARD OF COSTS
AND ATTORNEY FEES TO PERSONS WHO PREVAIL IN CERTAIN STATE
ADMINISTRATIVE PROCEEDINGS AND PROVIDING FOR AN EFFECTIVE DATE

NEW SECTIONS ADDED TO 09.50
Sec. 1. ARTICLE 7 COST AND ATTORNEY FEES IN ADMINISTRATIVE PROCEEDINGS.

09.50.140 AWARD OF COSTS AND ATTORNEY FEES TO RESPONDENTS IN
ADMINISTRATIVE PROCEEDINGS.

(@) Allows a respondent, who prevails in an administrative proceeding
involving a civil penalty on that person or revocation, suspension,
limitation or the conditioning of a persons license or privilege,
to recover from the state, the costs of defense including attorney
fees.

(b) Allows respondent to recover from the state the reasonable
costs of the appeal and the administrative proceedings, including
reasonable attorney fees, if the origional determination imposes
a civil penalty or revocation, suspension, limitation or condition—
ing of a right, authority, license or authority and that decision
is reversed in a subsequent court proceeding.

(c) Provides that the award of attorney fees may not exceed
$75 and hour for services actually rendered and the total may
not exceed $10,000 unless the limitation results iIn the extreme
hardship of the prevailing party.

(d) Provides that the award of attorney fees or costs made under
this section may be appealed to Superior Court.

**x*x*xx(who pays for the appeal???)
(e) Provides that this provision does not apply to claims for
costs or attorney fees that are specifically authorized by
&Lacute or rules of court.

(f) Defines state agency and includes the Univ. of Alaska

Section 2. Provides that the act applies only “o proceedings commenced
after the effective date of this act.

Section 3. Immediate effective date.



STATE OF ALASKA 1984 LEGISLATIVE SESSION

REQUEST
Bill/Resolution No.: HB 588

Title:An Act award of costs
and attorney fees

FISCAL NOTE
Revision Dote:

FISCAL DETAIL

Agency Affected:

Program Category Affected:Elementary & Secondary
Education

Sponsor;Tischer

Requestor: Judiciary

Education

BRU, Program or Subprogram(sAffected:

Date of Request: 3/1/84

Management,Law& Finance

EXPENDITURES/REVENUES: __ (Thousands of Dollars)
FY 84 FY 85

OPERATING
1CO PERSONAL SERVICES
700 TRAVEL
300 CONTRACTUAL
<00 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 CRANTS, CLAIMS

300 MISCELLANEOUS
TOTAL OPERATING

CAPITAL |
REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME

PART-TIME 1
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

This is not a zero fiscal note.

ANALYSIS: Attach a separate page for analysis

Prepared By: Steve Hole n
Division: Commissioner™s Office

Agency: Education

)

1
1
1

Financial

Approved by Commissioner:Harold Rnynolds, Jr.

Distribution (by Agency preparing fiscal

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget
Impacted Agency(ies)

PRk e

1
|

FY 87 FY 88 FY 89

mpact of the bill is indeterminate.

Phone: 465-2800
Date: a/l/c4

Date: 3/1/84

12/1/83



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date

REQUEST FISCAL DETAIL
Bill/Resolution No:___ HB E88 Agency Affected: Revenue
Title: Award of costs and attorney Program Category Affected:
fees.
Sponsor: Tischer BRU, Program of Subprogram”) Affected:

Requestor: House Judiciary
Date of Request:

EXPENDITURES/REVENUES: (7. .sands of Dollars)
| | FY 84 | Fy 8" Fy 86 | FY 87 | FY 88 | FY 89
| OPERATING T

100 PERSONAL SERVICES T

200 TRAVEL

300 CONTRACTUAL

400 SUPPLIES

500 EQUIPMENT

600 LANDS & STRUCTURES

700 GRANTS, CLAIMS

800 MISCELLANEOUS

TOTAL OPERATING

| CAPITAL | 1 - 1 - | 1 - 1
| REVENUE | 1 - 1 - 1 1 - 1

FUNDING:  (ThousanGS of Dollars)

| GENERAL FUND I 1 - 1 - 1 1 - 1
| FEDERAL FUNDS | 1 -1 -1 -1 1
| OTHER I 1 - 1 - 1 I 1
I TOTAL | 1 -1 - 1 1 -1
POSITIONS:

I FULL-TIME | 1 - 1 - 1 1 - 1
I PART-TIME | 1 - 1 - 1 1 - 1
I TEMPORARY | 1 -1 - 1 1 - 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Fiscal 1impact of this legislation would be difficult to project as the number of
hearings in question 1is unknown.

ANALYSIS: Attach a separate pjge for analysis.

Prepared By: Bruce M. Botelho Phone: 465-2300
Division: Commissioner®s Office / ] Date: 02/29/34
Approved by Commissioner: Date: 2L /a ™ /"W
Agency: ,

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)



Analysis for HB 588

HB 588 would require presiding officers In administrative
proceeding: to award respondents their “costs of defense, Including
attorney fees."

There are two fundamental deficiencies with this bill. First, and
the most significant, Is the Infusion of additional Issues for appeal 1n
cases that might not otherwise be appealed. A review of Alaska Supreme
Court decisions will disclose numerous cases appealed on two related
Issues: (1) who 1s the prevailing party, and (2) the reasonableness of
costs and attorney fees. Because the almo:=< universal practice In this
country has been to preclude attorney fees at the administrative level,
administrative hearing officers have not had to divert their attention to
this Issue. In this regard 1t should be noted that, like criminal cases,
taxation and license disciplinary proceedings have been considered
exercises of the sovereign®s power for the public welfare for which no
attorney fees should be awarded. Second, the bill 1s Imbalanced 1n that
1t does not provide for compensation to the state when the state prevails
1n proceedings.

The motivation for litigation over costs and attorney fees might be
reduced by Inclusion of language limiting the amount of recovery. This
would be especially helpful 1n cases before the Department of Revenue 1n
which millions of dollars are at issue. Such a limitation might take the
following form:

"A claim for costs and attorney fees may not exceed $75 an hour
for services actually performed by the attorney of the claimant
and may not exceed $5,000."



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: HB588 Agency Affected: Labor

Title: "award ofcost andattorney Program Category Affected: Social

fees to persons...." Services

Sponsor: Tischer BRU, Program or Subprogram(s) Affected:
Requestor: Judiciarv Comm. Employment Security BRH

Date of Request: February 28. 1984 Unemployment Insurance Component
EXPENDITURES/REVENUES:  thousands of Dollars)

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
AOO SUPPLIES
500 EQUIPMENT
600 LAND 4 STRUCTURES
700 GRANTS, CLAIMS

800 MISCELLANEOUS
TOTAL OPERATING

CAPITAL
1 REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL

POSITIONS-
FULL-TIME
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

P_repa_red By Shay, JI‘V— M yL__ Phone: Im c-7717?
Division: Annt Serur.i ty. Jiv.i-G i.mJ Datei
Approved Hy Commissioner: < " Date:

Aldency Lnhnr

LEC:B:11

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



FISCAL NOTE
THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE
BILL/RESOLUTION NO: H3 583
TITLE: "An Act relating to award of cost and attorney fees to persons

AGENCY AFFECTED: Department of Labor
Page 2

Under this bill the Department of Labor, EmploymentSecurityDivision would
he responsible for reimbursing costs and attorneyfees topersons  who prevail
against the State in administrative proceedings for Unemployment Insurance
benefit and tax cases.

The following assumptions have been made in preparing this fiscal note.

1. The effective date is July 1, 1984.

2. Four thousand projected cases iIn FY "85.

3. Thirty percent of the cases will be reversed.

4. Ten percent of the reversed cases will be represented by an attorney.

5. rverage cost per case will be $400.

6. Fifty percent of the cost will be reimbursable under AlaskaRules of
Civil Procedure, Rules 82 (Designation of reasonable cost).

7. Tiv number of cases with legal representation will double in FY <8.

8. For FY *87 thru FY ™89, 10% increase annually in the reversed cases
represented by an attorney.

9. Six percent inflation factor has been used for FY "86 thru FY =89

LEG:B:11



STATE OF ALASKA 1984 LEGISLATIVE SESSIUN

FISCAL NOTE

[Revision Date: J
REQUEST FISCAL PcTAIL
Bill/Resolution No.: 588 Agency Affected: Commerce & Economic “ev.

Title: An Act providing for the Program Category Affectea: Consumer Prntorfinn
award of costs & attorneyl? fees.

Sponsor: Tischer BRU, Program or 5uoprogram(s) Affected:
Requestor: Alaska TransDortation Commission

Date of Request:® "~27"9/a4 )

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 84 Fy 85 1 FY 86 FYy 37 FY 88 1 FY 89
OPERATING 1
TOO PERSONAL SERVICES 1
200 TRAVEL 1
300 CONTRACTUAL 10.0 1
400 SUPPLIES 1
500 EQUIPMENT i
600 LAND & STRUCTURES
700 CRANTS, CLAIMS
300 MISCELLANEOUS 1
TOTAL OPERATING lu.0 i

=

'—\
PR RPRRRR—RPRPPRPR

| CAPITAL

REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND 1 10.0 1 | 1 1
FEDERAL FUNDS 1

OTHER 1 -0- 1 ' | 1
TOTAL 1

POSITIONS:

FULL-TIME i [ — r - [
PART-TIME [ [ i [
TEMPORARY i i i i

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

If the Bill was amended, the State agencycould collect its cost and

attorpfy fees when it prevails thus offsetting the costs when the respondent
prevails. ..

ANALYSIS: Attach 3 separate page for analysis

Prepared By: " Keith H._Miller Phone:  561-4216
Division: Alaska transportation commission Qa te: 2/16/84
Approved by Commissioner: Date: 3/, // <

Agency: Commerre ,nul rronnmic llevelnnment

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) . . 12/1/83



ANALYSIS FOR FISCAL NOTE

It is not possible to accurately predict the future fis—
cal impact of this bill with any certainty. The problems in
predicting 1is that there 1is no certainty on the number of pro—
ceedings that will occur; there is no way of predicting the
number wherein the respondent prevails; and there 1is no way of
predicting the amount of fees that would be awarded.

A review of the 283 ATC proceedings that would appear to
be covered by this legislation that were initialed in 1983 in—
dicates that four cases might have justified the awarding of
costs and attorney fees to the respondent. It should be noted
that some of ttjese proceedings are still open.

C *



STATE OF ALASKA 1934 LEGISLATIVE SESSION
FISCAL NOTE

Revision Dote:

REQUEST FISCAL DETAIL
Bill/Resolution No.:HB NO. 5SS Agency Affected :Commerce Economic
Title:"An Act relating to Program Category Affected
costs and attorney fees." Public Protection
Sponsor: pOp. Tlschor___ BRU, Program or Suborogram(sj Affected:
Reques tor:juc] ¢ Finance__ .Occupational Licensing
Date of Request:
EXPENDITURES/REVENUES: (Thousands of Dollars)
v Fy 84 | FY 85 FY 36 FY 37 FY 35 FY 39
OPERATING 1
00 PERSONAL SERVICES i 1
200 TRAVEL ] 1
300 CONTRACTUAL T O 75.5 T ? S1.0 85 .1
<00 SUPPLIES i _ 1
500 EQUIPMENT i 1 i
300 LAND 1 STRUCTURES 1 1 /
700 CRANTS, CLAIMS i 1 , A
300 MISCELLANEOUS i 1
TOTAL OPERATING 0 I 7o0.u 73.5 77.2 81 .U 85 .1
] CAPITAL i I I | i i
REVENUE 0 1 0 0 0 0 0
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 ' ?n.n -.5.5 77.2 81.0 85.1
FEDERAL FUNDS i i
OTHER i ! 1 | !
TOTAL 0 1 70.0 73.5 77 .2 81.0 85.1
POSITIONS:
FULL-TIME 1 1 i
PART-TIME [
TEMPORARY [ 1 1 1
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL
Not 1identified by the sponsor.
ANALYSIS: AttarJ® a seiwale page for analysis (See Attached)
Prepared By: Darrell Miller Phone: 465- 25 35
Division: @@ icopait fomall L-i-i-=ijS inel- Date:  5/i/s-i
7 | i
Approved by Commissionery3"Ricdardf A. Hilyon Date: 1/z/F/
Agency: Commerce 8 Economic Developmout
Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



MOUSE BILL NO.

588

FISCAL ANALYSIS:

Assumptions:

This bill, if enacted 1in it"s present form, would
provide a fiscal 1impact on the Division of Occup—
ational 1licensing operations through administrative
proceedings for the 22 licensing functions of the
division, boards and commission.

In FY ®82 the division concluded a total of 76
administrative proceedings, of which at least 17
were concluded 1in partial, or total, favor of the
respondent.

In FY =85 the division concluded a total of 21
administrative proceedings, of which at Ileast

11 were concluded 1in partial, or total, favor of the
respondent.

Under the provisions of this bill, a respondent, as
the prevailing party, would be entitled to an award
of costs and attorney fees, 1in full or in part, as
the case may be, 1in an administrative proceeding
conducted by the division.

The Alaska Rules of Civil Procedure, Rules 79 and
82, are somewhat flexible 1in the awarding of costs
and attorney fees to a prevailing party.

Each 1instance would require individual analysis

and the estimate of the fiscal 1impact incurred by
the division under this bill can only be an estimate
tliat is unsupported by factual documentation at this
time.

No fiscal impact would be incurred for other operating

costs of the division under the provisions of this
bill.



HOUSE BILL NO. 5SS

500 CONTRACIUAL (Note: 5% inflation rate projected for fufure)

The FY "82 and 85 combined total of
administrative proceedings concluded
in partial or full favor of the

respondent was 2S, or an average of
14 each year.

Estimate: Average costs v.nd attorney fees
for the respondent per proceeding; $5,000.00.

14 proceedings x $5,000.00 = $70,000.00



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: CS HB5S8 (Tin)Agency Affected: Public Safety
Title: An Act providing for the Program Category Affected:

award of costs and attorney fees.... Life and Property Protection
Sponsor: Tischer BRU, Program or Subprogram”) Affected:
Requestor; Sen Judiciary Motor Vehicles/Driver Services

Date of Request: 5-9-84

EXPENDITURES/REVENUES:  (Thousands of Dollars)

FY 84 FY 85 FY 86 FY 87 FY 88 FY 89
OPERATING
100 PERSONAL SERVICES 69.0 74.9 79.4 84.2 89.3
200 TRAVEL 6.0 6.4 6,3 7.6
300 CONTRACTUAL 19. 6 20.8 22.0 \N3.n 24.7
<00 SUPPLIES 4 4 4 4 .5
S00 EQUIPMENT 17.7 -0- -0- -0- .5
600 LAND & STRUCTURES
700 GRANTS, CLAIMS 463.2 491.0 520.5 551.7 584.8
800 MISCELLANEOUS
TOTAL OPERATING 575.9 593.5 629.1 666.8 707 .4
CAPITAL
£ REVENUE
FUNDING:  (Thousands of Pol .:s)
GENERAL FUND 575.9 593.5 629.1 666.8 707 .4
FEDERAL FUNDS
OTHER
TOTAL
POSITIONS:
FULL-TIME 2 2 2 2 2
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis
fit

Prepared By: Bill Hrowir Phone: 465-4335
Division: Motor Vehicles Date:J May 8, 1984
Approved by Commissioner: t>.ﬂ:t Date:

Agency: AyVKiblic Safety

r

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 12/1/83



FISCAL NOTE ANALYSIS
CS HB 588(Fin) . Page 1 of 2

In 1983, the Division of Motor Vehicles held approximately 350 driver"s
license suspension/revocation hearings (not including November and
December DWI hearings), and 180 motor vehicles title revocation and
determination hearings. This year we are averaging over 100 driver"s
license hearings per month as a result of the new DWI law. About 25" of
last year®"s hearings were found in favor of the citizen. Attorney time
on driver®s license hearings 1is estimated at 4 hours for each hearing,
and for motor vehicle titles at 6 hours each.

Recently some attorneys have been advertising that they will take cases
~on a contingency basis in which there would be no cost to the client.

In the situations addressed in this bill, ifthe attorneywen the case
the attorney would be paid by the State. Ifthe case was lost, however,
the attorney would collect no fee.

If this bill were to pass, especially with the above type of advertise—
ments, it would have a tendency to increase the number of hearings. It
is also felt that if this bill were to pass, regardless of the above-
mentioned advertisements, more people would request hearings than in the
past. Thus one additional hearing officer and clerical support will be
needed.

100 - Personal Service

1 Hearing Office, Range 16 (nhew Class) 41.0
1 Clerk 1V, Range 9 28.2
69.0
200 - Travel
e Hearing Officer to various locations 6.0 6.0
to conduct hearings ro. :
ij i '
300 - Contractual
310 Phones, tolls, postage 1.2
320 Forms .3
330 Space Rental, 300 sq. ft. C2.25 6.1
360 Equipment Rental 8.0
1 AJIS terminal
.382 DP Chargeback 2.0
Programming and maintenance 19.6
400 - Commodities
Normal Office Supplies A A
500 - Equioment °
Offi~.e Equipment, 2 employees 3.9
WANj Word processing station 12.0
Recording/Transcribing Equipment 1.8

17.1



FISCAL NOTE ANALYSIS
CS HB 588(Fin)

Page 2 of 2

700 - Claims

ATTORNEY FEES

A..

1.

Driver™s License:

Limited licenses issued at hearings:

60 per month = 720 annually x A hours

each = 2,880 hours x $75 per hour

Respondent complies with law, thus license

action is rescinded at hearing:
10 per month = 120 annually x Ahours
each = A80 hours x $75 per hour

Other driver®s license hearings:

10 per month = 120 annually

X A hours each = A80 hours x $75 per
hour

Title and Registration

Determination of ownership:
10 per month = 120 annually x 6hours
each = 720 hours x $75 per hour

Other
2 per month = 2A annually x 6 hours
each = 1AA hours x $75 per hour

TOTAL:

OTHER COSTS

Respondent®s transportation, loss of wages,
transcript preparation; etc. 1,10A incidents

@$100

average per case
SUBTOTAL

TOTAL

ASSUMPTIONS:

Effective date of July 1, 198A. Six percent

for FY-86 and subsequent years.
technical/procedural problems outlined
position paper,

216.0

36.

36.

SA.

10.

110.

"prevailing”™ in the situations outlined in those areas,

State would hava to pay costs and attorney fees.
those areas may change the projected expenditures

Item 700.

listed

352.8

A63.2

inflation factor used
Due to uncertain areas
in our bill

involving
analysis and
the assumption was made that the respondent was
and the
Clarification of
in Line

575.9
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PO%%  posimon TITLE RANCE/STEP BARG. UNIT FORM 12  PACE/LINE fARPROV; ypISARP.
1 Clerk 1V 9B GGU | GOVIN -

' TYPE OF POSITION  STAFF MONTHS  RP NUMBER PCN NUMBER BRU PRIORITY LOCATION FLECTION DISTRICT ;

2. PFT 12 Anch 7-15 M t

3. CONTINUATION LEVEL | | ADD tion j JUSTIFICATION

< IYI't OF EXPEND 11URE AmounT

1 2 3
PERSONAL SERVICES Each time action is taken against a person"s driving privilegl

5.  Salary 20.400 or vehicle registration/title, the individual has the right

6.  Bcnefits 3.656 to ask for a hearing per AS 28.05.131-141. With passage of

7.  Supplemental Benefits 1,781 this bill additional hearings will be requested, and this 1

8.  Fixed Benefits 2735 position will be necessary to process the paperwork generated

9. 101AL PERSONAL SERVICES 01 28.0 by hearings requests, and hearings.

10. Travel 02

11.  Contractual 03 Would handle paperwork for scheduling hearings, notifying

12.  Commodities 0<t Ao individuals of hearing date, time and location, and keep

3 Equipment 05 2.1 appropriate records. Would handle inquiries concerning

1t.  Other hearings.

5. IUIAL COST fom £

Would be responsible to see that computer files are updated
to reflect when license action is stayed upon receipt of a

RLCEIPI CODE FUNDING SOURCE request for a“hearing. Also that the computer files are 1
16. Federal Receipts 1002 updated to reflect a hearing officer”s decision.
17. G.F. Match 1003
10. General Funds 100" .30.2 Would be responsible to see thac hearing records are
19. 1-A Receipts 1005 transcribed as necessary, and to prepare certified copies cf L
20. Program Receipts 1020 those records for courts, prosecutors, private attorneys, etc
21. Other

Would prepare documents required by the court whenever an
appeal 1is filed. This includes "Notice of Parties",
"Affidavits"™, "Notice of Filing of Record", etc.

| « FOR B4M USE ONLY
*A KEY NUMBER "
1

Public Safety

Mfc and .Property. Protection,

13 REQUEST FOR
NEW POSITION B BRU Motor Vehicles__ Page

_UxTver 3e.v.lros_ Revised Date

01-11C (7/821 *1J
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POSITION 1ITLE

(Hearing Officer) RANCE/STEP DARC_ UNIT  FORM 12 PACE/LINE VARV, pisarp.

Driver Improvement Specialist 16A GGU comy
TYPE OF POSITION  STAFF MONTHS ~ RP NUMBER PCN N/MBER  BRU PRIORITY  LOCATION ELECTION DISTRICT
PFT 12. Anch 7_15 LEG/S:
3. CONTINUATION LEVEL j 1 ADO TIOH | | JUSTIFICATION
A IYPE OF LXHtNDILURE amuunF *
! ! 3 This position will be responsible to hold hearings under
PERSONAL SERVICES the Division of Motor Vehicles administrative suspension
. Salary 30.876 program. The majority will be driver license hearings.
6. Benefits 5,534 In addition to holding hearings, would be required to
7. Supplemental Benefits 1.893 prepare for each hearing, maintain appropriate records,
B. Fixed Benefits 2,728 and render a written decision of each hearing.
9. TUIAL PtRSUNAL SERVICES o1 41 .0
10.  Travel 02 6.0 Each time action is taken against a person®s driving
11.  Contractual 03 privilege, or vehicle registration/title, the individual
12. Commoditi es oh -3 has the right to ask for a hearing per AS 28.05.131-141.
13. Equipment 05 1.8 With the passage of this bill additional hearings will be
1A Other requested, and this position will be necessary if hearings
15. TOTAL cosl 49,1 are to be held in a timely manner.
Will travel to various cities throughout Southcentral
RECEIPT CODE FUNDINC SOURCE Alaska to conduct hearings at the office of the department
16. Federal Receipts 1002 nearest to the residence of the person requesting the
7. C.F. Match 1003 hearing, as required by AS 28.05.141(b).
18. Ccncral Funds TOOh 49 .1
19. I-A Receipts 1005
20. Program Receipts 1028
21. Other
FOR BLH USE ONLY
AA KEY NUMBER
AGENCY. Ellhllc Safety

13

REQUEST FOR
NEW POSITION

011136 17/07/- 11

_1.1fp_nnd -Tlropexty-Erobecrb-ion—
Motor Vehicles--—-———————-———————

Jil *vr»r Sn\~irlr .r_rz_



POSITION PAPER
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
HB 588

Award of Costs and Attorney Fees,
State Administrative Proceedings

While this department supports the intent of this legislation, we
believe that, as it is presently written, it would result in the
complication and escalation of what 1is now a very simple process.

The great majority of adjudicatory hearings and compliance
hearings before this department have not involved attorneys.

Those that have became a nightmare of motions to be decided, and
extensions of time that delayed the decision months beyond the
limits set in our regulations. A formal atmosphere was created in
what was intended to be a quasi-judicial setting.

Under AS 46.35.090(e), this department "need not conform to the
Administrative Procedure Act” when a permit decision 1is adjudi—
cated. However, when a proceeding becomes complicated with
factors not anticipated when our regulations were drafted, we are
forced to look elsewhere for guidance, 1i.e., the Administrative
Procedure Act and the Alaska Rules of Court. Such complication
was clearly not envisioned when the adjudicatory process was
developed for us.

Further, a memo dated July 8, 1982 from Art Peterson at Department
of Law addressing award of costs and fees, states "It is difficult
to relate (the concept of “prevailing party"] to either the
single-party or multi-party permit-application adjudications
handled by your department."”

Another factor to consider 1is that very few of the decisions which
have been adjudicated before this agency have been overturned.

That fact indicates that, 1in most cases, the person who challenges
a department decision, hoping to recover costs under this legisla—
tion, would then face the unnecessary burden of paying for an
attorney.

We certainly appreciate the intent of this legislation. Not many
private citizens can devote the time and effort spent by Juanita
McCallon in her adjudication of the Auke Bay Breakwater permit, or
by Mr. and Mrs. Allen in their adjudication of the Soldctna
Landfill permit. The best we were able to do was commend them for
their efforts. Perhaps a ceiling amount awardable for reasonable
costs only would be more appropriate in such matters.



Position Paper HB 588 Page Two

On the other extreme we find the Cube Cove adjudication where five
attorneys participated. I do not think it would be ~ut of Line to
suggest that costs and fees in that case will amount to five
figures. In addition to extensive attorney time (at $110/hour),
expert witnesses, consultants, and heavy travel costs were incurred
for field work. Assessing fiscal impact from future hearings of
this type (which this legislation would encourage) would be close
to impossible.

We recommend amendments that would either place a ceiling on any
amount that might be awarded, or that would at least restrict the
award of attorney fees to proceedings which fall strictly under
the Administrative Procedure Act.

DATED: March 1, 1984.



STATE OF ALASKA 1984 LEGISLATIVE SESSION

FISCAL NOTE
IRevision Date; 1
REQUEST FISCAL DETAIL
Bill/Resolution No.: hb588 Agency Affected: £DEC
Title: Costs & attorneytees,” Program Category Affected:
oadm o oindis trativoe e
Sponsor: Tiscner BRU, Program or Subprogram(s) Affected:

RequestorTl”scner
Date of Request:

EXPENDITURES/REVENUES: Thousands of Dolla%%?

- fy 83 18 TV g7 TT88 FY" 80

OPERATING
100 PERSONAL SERVICES

200 TRAVEL
300 CONTRACTUAL 50.0 100.0 150.0 200.0

<9 SUPPLIES
500 EQUIPVENT
600 LANO 4 STRUCTURES
700 CRANTS, CLAINS
800 MISCELLANEOUS ¢
TOTAL OPERATING 50.0 100.0 150 .0 200.0

i capitali t i i —r

1 REVENUE [ | | 1 [

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

Prepared By; Trent Phone: "165-2(100
Division: Cammissloner's QCfico Date: 3/1/84
Approved by Commissioner: f\ 1/A/aJA. " Date: 3/1/84

Agency: Environmental Co”~”vation [/ /E58—

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor

iiiii&e@i;iii\ij'éﬂé?il\dl}t and Budgt DR



FISCAL ANALYSIS

HB 588

The figures given are based on the fact that in 1983, ten hearings
were granted, one of which may result in the reversal of an agency
decision, at an estimated cost of $50,000 for costs and attorney
fees.

For estimating future fiscal impact, we have assumed that passage
of HB 588 would result in more hearings being requested and
granted, with a similar percentage of reversals.

In truth, there ir, no way to accurately estimate fiscal impact.
Each case is different and could result in complications and costs
even greater than the case now pending and mentioned above.



Register 64, January 1978 18 AAC 15.200
ENVIRONMENTAL CONSERVATION

Article 5. ADJUDICATORY HEARINGS

Section

200. Request for an adjudicatory hearing
210. Stay of decision

220. Action on hearing requests; intervention.
230. Consolidation

240. Discovery

250. Prehearing conference

260. Deciding officer

270. Hearings

280. Cerritication of record

290. Findings and briefs

300. Decision

310. Relaxation of regulations

18 AAC 15.200. REQUEST FOP AN ADJUDICATORY HEARING.
(@ Within 30 days after service of a decision under secs.
80 or 160 of this chapter, or AS 46.03.170, any person may
serve a request on the commissioner for an adjudicatory
hearing. The request must contain:

(1) the name, mailing address, and telephone
number of the person making the request;

(2) the names and addresses of all persons ad-—
versely affected by the decision whom the requestor repre—
sents ;

(3) a clear and concise factual statement of the
nature and scope of the interests of the requestor, and an
explanation of how and to what extent those interests would
be directly and adversely affected by the decision;

(4) a clear and concise statement of the genuine
factual 1issues proposed for consideration at the hearing;
and

(5) where applicable, specific reference to the
contested terms or conditions of the decision, as well as
suggested alternative terms and conditions, which, 1in the
judgment of the requestor, would be required to implement
applicable criteria.

(b) Where application was made solely for a permit
amendment, requests for an adjudicatory hearing may not
raise issues relating to the validity of the permit for
which an amendment is sought, nor to unrelated terms and



Register 64, 1978 18 AAC 15.220
18 AAC 15.230
ENVIRONMENTAL CONSERVATION

18 AAC 15.220. ACTION ON HEARING REQUESTS; INTERVENTION.
Within 10 days after service of a request for an adjudicatory
hearing, the department will serve its decision on the re—
quest upon the requestor. The department will grant a re—
quest for a nearing if the request discloses that the
requestor would be adversely affected by the department®s
decision, that the requestor has raised a genuine issue of
fact material to the decision, and that the requirements of
sec. 200 of this chapter have otherwise been met. If the
department grants an adjudicatory hearing request, it will
publish notice of the action in a newspaper of general
circulation for the affected area, and will serve notice on
all persons who either submitted timely written comments or
testified at a public hearing on the application. A person
wanting to irtervene in the proceedings may serve upon the
commissioner and all parties a petition for intervention
containing the information specified in sec. 200 of this
chapter, within 10 days after publication of notice or
mailing of notice under this section, -hichever first occurs.
Any party may serve an objection to th =intervention petition
within 10 days after service of the petition upon him. The
department will reach a decision on the intervention request
within 10 days after the expiration of the period for serving
an objection according to the criteria established in this
section. (Eff. 11/25/77, Register 64)

Authority: AS 46.03.020(10)
AS 46.03.090
AS 46.03.100
AS 46.03.110
AS 46.03.160
AS 46.03.330
AS 46.03.720
AS 46.35.090(e)

18 AAC 15.230. CONSOLIDATION. When more than one
hearing request is granted, all requests will be joined in a
single proceeding. Each requestor, the applicant where the
applicant has made no request, and the department will be
made parties to the proceeding. Notice of consolidation
will be given to all parties within 20 days after the granting
of the last timely request for an adjudicatory hearing.

(Eff. 11/25/77, Register 64)

Authority: AS 46,,03..020(10)
AS 46,.03.,090
AS 46,.03..100
AS 46,.03..110
AS 46,,03..160
AS 46,.03.,330
AS 46,.03..720
AS 46..35..090(e)



Register 64, January 1978 18 AAC 15.250
ENVIRONMENTAL CONSERVATION

(b) At the pre-hearing conference, the deciding offi—
cer may explore, and is empowered to make any appropriate
order regarding:

(1) the simplification, clarification, or limita—
tion of the issues, the striking of immaterial issues, and
the summary disposition of issues over which there 1is no
genuine dispute;

(2) the admission of facts and the genuineness of
documents, and stipulations with respect to facts and docu—
ments;

(3) objections to the introduction into evidence
at the hearing of any written testimony, documents, papers,
exhibits, or other submissions proposed by a party; however,
the failure to raise an evidentiary objection at the confer—
ence does not preclude a party from raising the objection at
the hearing;

(4) matters of which official notice will be
taken;

(5) establishment of a schedule, 1including defi—
nite or tentative times relating to the progress of the
hearing;

(6) the taking and introduction of depositions;

(7) the use of affidavits in place of oral testi—
mony;

(8) accepting, on good cause shown, supplements
to the witness and evidence lists provided under sec. 240 of
this chapter (specifically including rebuttal evidence to
matters submitted under sec. 240(b) of this chapter);

(9 the exclusion of unduly repetitive or irrele—
vant evidence; and

(10) any other matter which will expedite the
hearing or aid disposition of the matter.

(c) The prehearing conference will be tape recorded.

(d The deciding officer will prepare, and will serve
upon all parties, within 10 days after holding the con—
ference, a written prehearing order reciting the actions
taken at the prehearing conference and setting out the
schedule for the hearing. The order will include a written
statement of the areas of factual agreement and disagreement
and of the methods and procedures to be used in developing
the evidence and tha respective duties of the parties in



Register 64, January 1978 18 AAC 15.270
18 AAC 15.290
ENVIRONMENTAL CONSERVATION

(d) No issue, testimony or real or documentary evi—
dence may be introduced or advanced at the hearing which was
not previously disclosed under secs. 240 or 250(b)(8) of
this chapter. The deciding officer may waive this prohibi—
tion if the failure to previously disclose was due to:

(1) surprise;

(2) newly-discovered evidence which by due dili—
gence could not have previously been discovered and dis—
closed; or

(3) fraud, misrepresentation, or other misconduct
of an opposing party.

(¢) The prohibition of (d) of this section does not
apply to evidence offered solely to rebut or impeach matters
first disclosed pursuant to sec. 250(b)(8) of this chapter.
(Eff. 11/25/77, Register 64)

Authority: AS 46.03.020(10)
AS 46.03.090
AS 46.03.100
AS 46.03.110
AS 46.03.160
AS 46.03.330
AS 46.03.720
AS 46.35.090(e)

18 AAC 15.280. CERTIFICATION OF RECORD. As soon as
the hearing transcript has been prepared, the deciding
officer shall certify the record of the hearing and provide
notice of the certification to all parties. Except for good
cause shown, the cost of transcribing the hearing must be
borne by the requestor. Where there 1is more than one re—
questor, the deciding officer may apportion the costs.

(Eff. 11/25/77, Register 64)

Authority: AS 46.03.020(10)
AS 46.03.090
AS 46.03.100
AS 46.03.110
AS 46.03.160
AS 46.03.330
AS 46.03.720
AS 46.35.090(e)

18 AAC 15.290. FINDINGS AND BRIEFS. Within 10 days
after notice of the certification of the record under sec.
280 of this chapter, a party may serve upon the deciding
officer, and all parties, proposed findings of fact. The
deciding officer, at the close of the hearing, will, in
his discretion, also order the submission of briefs if he
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ENVIRONMENTAL CONSERVATION
Article 6. GENERAL PROVISIONS

Section

900. Time computations
910. Service

920. Definitions

18 AAC 15.900. TIME COMPUTATIONS. Time computations
under this chapter will be made in accordance with AS 01.-
10.080. (Eff. 11/25/77, Register 64)

Authority: AS 46.03.020(10)
AS 46.03.090
AS 46.03.100
AS 46.03.110
AS 46.03.160
AS 46.03.330
AS 46.03.720

18 AAC 15.910. SERVICE. (@ Any Ir.atter required to
be served under tais chapter may be served by personal de—
livery, or t sgistered or certified mail (return receipt
requested) . /-.uditionally, any matter required to be served
before a request for an adjudicatory hearing under sec. 200
of this chapter may be served by first class mail.

(b) jpon the granting of a request for an adjudicatory
hearing under sec. 220 of this chapter, a copy of all matters
subsequently served, and proof of service, must be mailed to
the deciding officer, or to the commissioner if a deciding
officer has not yet been appointed. Proof of service must be
made by an affidavit of service.

(c) When a pleading or paper filed in a cast discloses
that a requestor or respondent 1is represented by ".-ounsel,
service upon the requestor or respondent must be nade upon
his attorney.

(d When mail is used for service, service .ccurs upon
mailing for the purpose of the serving party"s obligation,
and upon receipt for the purpose of commencing time limits
upon the receiving party. (Eff. 11/25/77/, Register 64)

AS 46.03.020(10)
AS 46.03.090
AS 46.03.100
AS 46.03.110
AS 46.03.160
AS 46.03.330
AS 46.03.720



Register 64, January 1978 18 AAC 15.920
ENVIRONMENTAL CONSERVATION

(10) "respondent”™ means the person defending the
department®s decision. (Eff. 11/25/77, Register 64)

Authority: AS 46.03.020(10)
AS 46.03.090
AS 46.03.100
AS 46.03.110
AS 46.03.330
AS 46.03.720



Reg. 63, TITLE 18. ENVIRONMENTAL CONSERVATION 18 AAC 95.010

CHAPTER 95. ADMINISTRATIVE ENFORCEMENT.

ARTICLE 1. COMPLIANCE ORDERS.

SECTION

010. Initiation of compliance order proceedings
020. Respondent ™ report and objection
030. Compliance order
Effective date of order
Scheduling
uutr: Hearing uffxcei—
070. Discovery
Qg0 Prehearing conference
090T Hearing procedures""}
100T Proposed tindings
110. Decision
120. Petition for reconsideration
130. Transcript of hearing
140. Service
150. Relaxation of regulations
160. Consent orders
170. Relationship to Administrative Procedure Act

18 AAC 95.010. INITIATION OF COMPLIANCE ORDER PROCEEDINGS. (a) Com—
pliance order proceedings are initiated by the service of a notice of
intent to Issue a compliance order upon the person or persons responsible
for an actual or threatened violation. The notice j : intent will be signed
by the deputy commissioner.

(b) The notice of intent will:

(@) recite the condition, activity or conduct which the deputy
commissioner has determined is causing or is threatening to cause a
violation;

(2) disclose the basis of the deputy commissioner®s determina—
tion;

(3) specify the statute, regulation, order, permit or certificat
which 1is being or threatens to be violated;

(4) request of the respondent a detailed report specifying what
measures have been or are being taken, or are proposed to be taken, to
correct, control or prevent the violation; and

) briefly describe the statutory procedures of compliance
order proceedings, and the penalties and liabilities to which the
respondent is exposed.



Reg. 63, TITLE 18. ENVIRONMENTAL CONSERVATION 18 AAC 95.020

(1) if the record warrants, terminate the compliance order
proceedings against the respondent;

(2) if he determines that a defense raises a serious and sub—
stantial issue, and that the public health or environment will not be
unduly harmed or threatened by the delay inherent in a bifurcated hearing,
treat the objection as a notice of defense and set the matter for hearing
in conformity with secs. 50-130 of this chapter; or

(3) if he determines that the defenses do not raise a serious
and substantial issue, or that the public health or environment would be
e ...uly harmed or threatened by the delay inherent in a bifurcated hearing,
notify the respondent of this determination, and provide the respondent
with the unexpired portion or eha service period for the report, or five
days, whichever is greater, in which to serve his report; notification
may be made orally.

(f) A determination by the deputy commissioner under (e)(3) of
this section does not constitute final agency action. Findings of fact
and, when appropriate, conclusions of law supporting the determination
will be made in the compliance order issued under sec. 30 of this chapter,
and the deputy commissioner®s findings and conclusions may be contested
in a hearing held after the issuance of the compliance order.

(@ If a timely served objection raises the defense specified in
(c)(4) of this section, and the deputy commissioner determines that
there 1is good cause for the objection, he shall serve a supplemental
notice of intent within seven days of service of the objection. If the
deputy commissioner letermines that there is not good cause for the
objection, he shall so notify the respondent within three days of service
of the objection. Notification may be made orally. Upon notification,
respondent will be afforded the unexpired portion of the service period

for the report, or five days, whichever is greater, Ln which to serve
his report.

(h) Upon service of a motion on the deputy commissioner within
seven days of service of the notice of intent (or within three days of
notification of a determination under (e)(3) or (g) of t is section) the
deputy commissioner shall grant an extension for service of the report
upon Tfinding that:

(1) good cause exists for the extension; and

(2) the public health or environment will not be unduly
harmed or threatened by the extension.

(i) The time period specified In tue notice of intent (or in a
determination made under (e)(@) or (g) of this section) for service of
the report will be held in abeyance from the date of service of a motion
under tills subsection until service of the decision by the deputy commis—
sioner. If an extension request is ienied, the respondent will be
afforded the unexpired portion of the service period for the report, or
five days, whichever 1is greater, in which to file the report.

(J) Neither the report, nor any evidence directly obtained as a
result of exploitation of the report, will be used against a person
providing the report in any criminal proceeding concerning the violation
or violations to which the notice of intent is addressed.
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(c) If the respondent does not make a timely request for a hearing,
no other action is necessary by the deputy commissioner or the commissioner

or his designee. The deadlines of the order fall due as specified in the
order. (Eff. 7/24/77, Register 63)

40
60

AUTHORITY: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.050. SCHEDULING OF HEARING, (&) |Immediately upon service
of a request for a hearing (or upon a determination under sec. 20(c)(2) of
this chapter), the department will schedule a hearing to be held no later
than 20 days after service of the request or determination. The location of
the hearing will conform to AS 44.62.410. Notice of the hearing will be
immediately served upon the respondent.

(b) At any time before the hearing, a party may serve upon the
commissioner or his designee, and the opposing party, a request for post—
ponement of the hearing. Postponements will only be granted by the
commissioner or his designee 1in unusually complex cases, or when a failure
to grant a postponement would pose a substantial hardship to the requesting
party. No postponement will be granted when significant harm to the public
health or environment will result from a delay.

(d) If the respondent served his request for a hearing more than 10
days after service of the compliance order, a request by the respondent for
postponement of the hearing will be viewed with disfavor, and will be
granted only In the most extraordinary of circumstances. (Eff. 7/24/77,
Register 63)

AUTHORITY: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.060. HEARING OFFICER. (a) Immediately upon service of a
request for a hearing, the department will arrange for the appointment of a
hearing officer under AS 44.62.350.

(b) The department will hear the case with the hearing officer. The
hearing officer will preside at the prehearing conference anu the hearing,
rule on the admission and exclusion of evidence, advise the department on
matters of law, and be present during post-hearing consideration of the case.

(c) The case will be heard by the commissioner or his designee. The
commissioner or his designee will, in his discretion, be accompanied during
any proceeding, conference or deliberation by a representative of the
Department of Law other than an attorney who has been involved in the
investigation or prosecution of the case. The Department of Law represent—
ative shall be subject to the requirements and restrictions of AS 44.62.630.
The commissioner may designate any employee of the department, other than an
employee involved in the investigation or prosecution of the case.

(d) Notice of designation under (c) of this section will be served
upon the respondent no later than 10 days prior to the hearing. (Eff. 7/
24/77, Register 63)

AUTHORITY: AS 46,03.020(10)
46.03.850
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(1) the identification and simplification of disputed issues of
fact and law;

(2) the entry of stipulations of fact and documents, and the
exclusion of irrelevant or unduly repetitive matters;

(3) matters of which official notice will be permitted to be
taken;

(4) scheduling an onsite inspection;

(5) accepting, on good cause shown, supplements to the discovery
responses submitted under secs. 70(b) and (c) of this chapter (specifically
Including rebuttal evidence by the prosecuting office);

(6) limitation of the number of expert and otherwitnesses;
(7) procedure at the hearing; or

(8) any other matter that may expedite the hearing or aid in the
disposition of the proceeding.

© No transcript or recording of any prehearing conference will be
made unless a request for one by one of the parties 1is granted by the
hearing officer. Except for good cause shown, the requesting party shall
bear the cost of the taking of the transcript or recording. The hearing
officer shall prepare and file for the record a prehearing order, which
must incorporate any stipulations or agreements made by the parties at or as
a result of the conference and all rulings upon matters considered at the
conference. (Eff. 7/24/77, Register 63)

AUTHORITY: AS 46.03.020(10)
\S 46.03.850

18 AAC 95.090. HEARING PROCEDURES. (a) The sequence of argument,
examination and summation must follow that of a civ.l proceeding, except to
the extent modified under sec. 80(b)(7) of this chattel However, either
the hearing officer may or the commissioner, in his discretion, will or the
commissioner®s designee may question a witness.

(b) No Issue, defense, testimony or real or documentary evidence may
be introduced at the hearing which was not previously disclosed pursuant
to either secs. 70(b) or (c) or sec. 80(b)(5) of this chapter. This
prohibition may be waived by the hearing officer if the introduction would
not unduly prejudice the opposing party, and the failure to disclose was
due to:

(1) surprise or excusable mgleet;

(2) newly discovered evidence which by due diligence could not
have previously been discovered and disclosed; or

(3) fraud, misrepresentation or other misconduct of the opposing
party.



Reg. 63, TITLE 18. ENVIRONMENTAL CONSERVATION 18 AAC 95.120
18 AAC 95.140

(c) Neither the submission nor granting of a petition for reconsid—
eration acts as a stay of any provision of the compliance order unless the
commissioner otherwise directs. Applications for a stay will be granted
only when the petition raises serious and substantial questions regarding
the validity of the order, and no significant harm to the public health or
environment will be caused by a delay.

(d) After granting a petition, and upon a review of the record, the
commissioner will affirm, modify or reverse the order made under sec. 110(a)
of this chapter within 20 days of the granting of the petition. The com—
missioner will, 1in his discretion, also order the taking of new evidence.

(e) A petition for reconsideration by the respondent pertaining to a
hearing held under sac. 20(e)(2) of this chapter may be served only after
service of the order under sec. 110 of this chapter affirming or modifying
the compliance order. (Eff. 7/24/77, Register 63)

AUTHORITY: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.130. TRANSCRIPT OF HEARING. Hearings must be tape recorded.
At any time after the close of the hearing, a party may request a transcript
of the hearing from the department. Except for good cause shown, the party
requesting the transcript shall pay the cost of the transcript and all
requested copies of it before the party may cake possession of the tran—
script. (Eff. 7/24/77, Register 63)

AUTHORITY: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.140. SERVICE, (&) Any matter required to be served under
this chapter may be served by personal service, registered mail, or
certified mail, return receipt requested.

(b) Proof of servLce must be made by an affidavit of service, or on
appropriate forms it service is made by a peace officer. Upon the filing
of a notice of defense, a copy of all matters subsequently served, and
proof of service, must be mailed to the commissioner or his designee; and
they become part of the administrative record.

(c) When a pleading or paper filed In a case discloses that a res—
pondent 1is represented by counsel, service upon the respondent must be
made upon his attorney.

(d Where applicable, service of the notice of intent and impliance
order must be delivered or mailed in conformity with Rule 4(d) (4 -(11) of
the Alaska Rules of Civil Procedure.

(e) When mall 1is used for service, service occurs upon the date of
postmark for the purpose of the serving party"s obligations, and upon
receipt for the purpose of commencing time limits upon the receiving party.
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ARTICLE 5. DEFINITIONS

SECTION
900. Definitions

18 AAC 95.900. DEFINITIONS. As used in this chapter, unless the
context otherwise requires:

(1) ‘"commissioner” means the commissioner of the Department of
Environmental Conservation;

(2) “department™ means the Department of Environmental Conser—
vation;

(3) "designee" means the employee of the department to whom the
commissioner has delegated the power to hear and decide a particular case;

(4) "objection” means a submission by the respondent, in response
to a notice of intent, which raises any matter specified in sec. 20(c) of
this chapter;

(5) Tparty” means the respondent and the prosecuting office;

(6) “"prosecuting office"™ means the division or regional office of
the department primarily responsible for prosecution of a case;

(7) "reasonable assure ice” means that, after taking into account
predictable natural or human intervention, the remaining risk of violation
is negligible, and the costs of further reducing the negligible risk are
disproportionate to the remaining risk itself; a lowering of the risk beyond
that level is not a "reasonable assurance";

(8) "report" means u detailed submission by the respondent, in
response to a notice of intent, which specifies what measures have been or
are being taken, or are proposed to be taken to correct or prevent the
violation;

(9) "threatened violation” means that it is more likely than not
that, unless corrective or preventive measures are taken, c violation will
occur 1in the foreseeable future; and

(10) "violation" includes a violation of a provision of AS 4b.03
or AS 30.25, or of a regulation, permit, certificate, order or term or
condition of a permit, certificate or order issued or promulgated by the
department under authorir ~of AS 46.03 or AS 30.25. (Eff. 7/24/77,
Register 63)

AUTHORITY: AS 46.03.020(10)
AS 46.03.850



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - HB 588
Opposed

February 17, 1984

HB 588, An Act providing for the award of costs and attorney fees to
persons who prevail in certain state administrative proceedings; and
providing for an effective date.

The Department is opposed to this piece of legislation. There are Loo
many questionable areas as to when costs would have to be paid, such as
the following examples:

1) A number of motor vehicle hearings are held at the request of a
citizen who 1is disputing another®s right to a motor vehicle or
title. The department acts as the hearing officer to determine
the facts and decide the proper owner. This 1is classified as a
departmental hearing so the question arises, is the department
liable for the fees of the winner?

2) If the driver"s license suspension is under the financial respon—
sibility law, and the citizen complies with the law prior to the
hearing, such as entering into a settlement agreement with the
injured party and buying insurance, the hearing officer does not
sustain the department®s action (in actuality the action would he
withdrawn), does this mean the resnondcnt "prevails"?

3) If the driver®s license revocation is as a result of a DWI arrest
in which the citizen took the breal li test and the results were
above .LO; and the citizen asks for an administrative review to
obtain a limited license; and the hearing officer grants the
limited license; does this mean the respondent "prevails"?

Another item of concern 1is that most hearing officers arc: department
employees. Although they always attempt to he completely unbiased, the
subconscious realization that an adverse decision will cost the State
money may have an influence. Even if it didn"t, and I"m sure it wouldn"t,
the respondent®s attorney could so claim in challenging the decision.
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Vice Chairman — Judiciary

Vice Chairman — Legislative

Regulations Review
Resources

Finance SuD Committee on Laoor

JOousc of iUprcsintntibcS
John J. Liska

May 9, 1984
MEMORANDUM

TO: Senate JudicP--y Committee

FROM: Rep. John J. Liska

While in Session

Pouch V
State CabDitol

Juneau, Alaska 99811

(907) 465-3733

Home - District 15
Star Route Box 421
Eagle River, Alaska 99577

(907) 688-2526

REFERENCE: The purpose of HB 626, "An Act relating to the crime of

conspiracy".

The purpose is to make easier the arrest of individuals who are involved

in the planning and organization of criminal activities.

dealers and pornographers.

The following material Is attached:

A. Alaska Statute 11, Chapter 3l-attempt and solicitation.

B. Department of Public Safety position paper.
C. Fiscal Note.
D. Articles on organized crime.

1. From Bital Speeches of the Day -

2. Newsweek

3. Newsweek

"And Now the Israeli Mafia"

4. Newsweek "Rico the Enforcer", August 20,

5. Business Week

6. Newsweek - "Life in Hiding", January 5, 1981.

7. Nations Business

8. Business Week -

"How the Mob Really Works"™, January 5,

"A Squealers Secrets", January 5,

- "Investment", January 10, 1983.

"A New Ploy to Fight Takeovers",

Such as drug

"Combatting Organized Crime™.

1981.

"Bad News for Labor Racketeers", Oct. 1982.

May 24, 1982,
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L] i'l Sec. I1."".MO, Multiple convictions burred. <> It is nut a

defense to a prosecution under AS 11 81. lilt) or AS 11 Il 110 that the
crime that is the object id the attempt or solicitation was mloally

committed pursuant to the attempt or solicitation.
;e (Id A person may lint be convicted ol’'mon than one cl ime defined by

(/AS 11311(11) nr AS 11.31.110 fer cnmim| designed lo commit or

culniiniKC in cnniniission of the same crime.
' (c) A person limy not he enlivicted on the basis of Ihe same emitso of

conduct of Imlli 111a crime delini'il liv AS 11 "Il 10b or AS 1131 110;
anil (21 tlio crime that is the object ol Ihe ntlempt or solicitation.



11 (.non does not liar inclusion nf multiple counts in nsinfif
indictment or information chanting commission of n crime defined by
AS 11.31.100 or AS 11.31.110 and commission of the crime that is the
object of the attempt or solicitation.» 2 ch Ififi SI.A

NOLKS TO IKCISIONS

Con* >|n*c m nepiirntc .offni -
The (rﬁ Q o

H cons racP/ |{| ncrnl’1
wetuded, hS nonp.erate, Hfriyy. from |
su stantlve crnne Ihnt i* the lihj*cl o the
|H)ror%/ Unlike the th? ?n liminary
oflerive* pf attempt and Mlieitnimn, con*
»Prrﬁy docs not rr.rrk rlnto a conviction
the vu vtantlve cnme ythtfoe V.

fetitr, S tFile No.
v, 62 P2d 82 CIDrtOI

Sec. 11.31.1.t). Substantive crimes involving ntlempt or
snlicitiiliun. Notwithstanding AS 11 31. MOid",

(1) a person may not he charged under AS 11.31.100 if lhe crime
allegedly attempted hv the defendant is defined in such a way timt an
attempt to cue tjje in the proscribed conduct constitutes commission of
the crime itsell,

t2t a pet <« may not lie chanted under AS 11.31.110 if the
solicitation in question is defined as a specific crime under other provi-
sions of law. It 2 ch Ififi SI.A 1t*7H»

Chapter 35. Abandonment tut'! Nnnsupport.

f/fe/MVi/ei/, f | ch JOSLA 1070.mmil t 21 ch Ififi SI.LA 1U7S. Fut
current linv on desertion nnd nnnsup/io;/ ofa minor, see AS
1J.51.J00— lis t. ISO. 1

Chapter 3(» Failure to Permit Visitation with Minor
es Child.

(llopentccl, { 21 ch Ititl SI.A 107S. For cun cut low. see AS
11.01.12,1.1

Chapter 10. Crimes Against Morality and Deceney

Illepculed, t 21 ch Ifill f LA W7H. Forcunail low. see AS
Il ,11.1J0. 11.111 =0 11 ill.110. 11 ill 130 11 hi. I-ll nnd U illLINil
y — 1 11110

KOTESTOIIKCISIONS



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER

Support
March 3, 1984

HB 626 - "An act relating to the crime of conspiracy."

This legislation would facilitate the arrest and prosecution of
those individuals who historically are positioned in the upper levels
of criminal organizations but who never enter the areas of "hands on"
physical criminal activity and therefore avoid being charged, despite
their clear responsibility. The most important impact of passage of
this legislation would be in prosecutions of those criminal elements
involved in narcotics trafficking in Alaska.

We can see a potential for conflict between 11.31.140 (c¢) and
(e). The former prohibits conviction for both conspiracy and the
crime which 1is the object of the conspiracy. 11.31.140 (t) indicates
that if multiple crimes are the object of a conspiracy only one count
of conspiracy is charged. If two people conspire to commit four
similar crimes, under (e) this is one conspiracy count. If, in fact,
three crimes are committed, the fourth to occur at a later date and
arrests ore made before the fourth crime 1is attempted, under (C°;
conspiracy could not be charged for the fourth crime because (e)
defines one conspiracy count for all four planned crimes and (c)
prohibits conviction for both conspiracy and the criminal act itself.

Commissioner
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I REVENUE 1
FUNDING:  (Thousands of Doll ars)
CENERAL FUND 0.0 0.0 0.0 0.0 0.0
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those diTierences v:itn be resolved

W ell. those ililferciucs arc slihcrcnces in Gn\cimieni mmtmc-
mho and philosophy . The common interests haw to do witli ilio
things of everyday Lie for people cvcty where

Just suppose with 11:0 fora
v'ltulil tint] themselves, ‘«it- *a\. in a waiting r<«»m >u sharing a
shelter Iron the ram nr a storm with alJim and Na'ly And there
was no language harrier to keep them from evime actjuumtcd.

»iiwr;t mat an 1'...:;; and ait Anya

Would they debate tire diTerences between their respective
tiovemioviits.” Or wouid they find themselves comparing notes
about their children and wiiat each other did toralivinelleture
l.le> parted company, they would probably have touched tin
ambitions and hobbies and what they wanted tor tiie children
and problems of making ends meet

And as they went their separate ways, mayre Anya would he
say me to lvan: ‘‘Wasn’t she nice. She also teaches nuisie."
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And Jim would be tellimc Sally what Ivan did or didn't like
about ins boss. They might even have decided they were going
to get together tor dinner some evening soon.

Above all they would have proven that people don't make
wars. People want to raise their children in a world without fear
and without war. They want to have some of the good things
over and above bare subsistence dial make life worth living.
I ltey want to work at some craft, trade or profession that gives
them satisfaction and a sense ol worth. Their common interests
cross all borders.

It the Soviet Government wants peace, then there will be
peace. Together we can strengthen peace, reduce the level of
arms and know m dome so that we have helped fulfill the hopes
and dreams of those we indeed, of people
everywhere.

Let its begin now.

represent and.

uomommgqg Orcianized crimt

PUBLIC AWAREN

Iy W[l LIAM IdsLNI'Il SMITH.

| ee/ha hul ttl mliiwii Hull o/ (\ilihinini
~T 'A( 3 I.U like todiscuss a subject that nilecb all ol us e* etv
li day. even tiiouell it siays generally hiii.icn itom pui'bc

icw It causes oiii laws togoup li,.!» ton.eso .lo! what
we buy And. worst ot all. :t tine.ileus out petson.u s.doiy and
thi.it o] iair tiilllliiv. llildeeii our v;;\ P.sd’ Il 1wmhellls'hnr.’
. atises uniold damage lo ir.inian lives enlto...-n: n, .t.ts
mmim tiie | Or ui.

lam 'iw h.i. o [|. :eeuil/ed »im.c

ie.evenues ate estimated to euecd 'he == pi.
'<lO coij> =alions .0liiluiivd

Altltoiieh “Emb.nm-e oi .ii/W. . isad in mMnn
Ilig. il i' iiol uiii'ossible Indeed. «e 1 .'id kilei < lain. a.any
siisse.se aiv now iviin.: .tslnevesl in . u .‘tie i * i.iiioiot.

die public is Inile aw are o| the pml'icm "i . | what the 'ovem-
ment is dome (eecomhal! il. 'Aitli treat.. yn.'K
nature ami the threat of oie.uii/ed sin «
/on participation, woeotiu. make ‘i;
I ns|. m order to provide the sontevl : W on elloib loday.
some lii'tor. is M order imime tlis I.
orgain/ei! slime was ,i loeai eiitcriHi.c
olicn [tis| a neigliboilioosl |he lo.al

. .neiiessoi a .
s el wnh ot—-i cm
=m.n: div nmc iie.Mw.e.

ve.ii -1 bus. uitmv.
\ r.uie woii.id a eiiv.
.me vme .d"m- hil.yu «

lo stop ore.un/nd srime, aiisl the tins p:.wed ivyoiid then

vis 1llieie was no feiiei'ai "nveinmeiii -mein And wan
the lahlis.itiou oi ihe i ieiueenth \r.i.u;dn,. r.. oi mm/: .1. nine
bee.in a sigmli.ant evp.un ion m powe: and u . .isme

I.'urine Prohibition, one, m/e.l si .oim ;. dia liue-
ol ailia'l et atlr.iciiue m ne and mo:. m>iice-.vt an 1l1ltvsiiiciil-
ly loueht each other as ii.. « i-lt> <uniiw..nd then "me
lui.i'.edunis Nsiiielhele-.s,ete.nic .m. ee-! .o :n> ol; tivuhii =
gradually abated dm me | ;UM '» ... s 1>=elain «'. 'K line nec
ess.uv in the ellor: to %oii'ioi li.-tci ,r.t i.a vi ui.uis.Ms. \i
PO" meeting, le.aline omani/sd Ldi. iiem ., noni iimi.ii

m.-dut. d.'tlei
li<el...» poiiey
I..let,ii e. veiiuneiii s

cities tecngm.vd ihe need loi an. lion.a r. I,
eii.e- among en ups and lotinm.ae *:
llie
lii'l suT .lanlial appc.uance in lire nK. >
was .ui inauspicious entry DisHuv.i
I'totiihiuoii. President Il '‘OvereMabiisi

.mi
.emeam/esl enme. Il
ov me lawlessness ol

im.it ..-.a me N.iiiimai

ESS AND SUPPORT

Atti>nir\ (», in-m | <</ tin Cnitcti Suncyv

/e« S/.eo/i' i ihiitiithi, IKifinhii /" 1iSS
t'’limn «sion i.n Law <ihsci'viiiicc and n.iiloicemeiu. Named
Jliter us cli.iii man. tieorcs \\ i.s.eisham. the Commission urgevl

in "iium eiiiale. compivi. iisive. and seieillific nationwide m-
ij'anv into ingaiii/cM srime
levelopmciil >u ui iniel ie.nl plan lor "ee eonliol.

No s.. ha., uav (m<.j ... now.".er. and no intelliceni plan
U d.weloped. Ilie I'lil did
s|.it il sotnd against ta. gangs'rts, aVivstutg a few sucli as Al
-.I" s'il nn-..-

m older io "in.u.e possible ihe

ed |In.' eoiilo i*Mi.ired sum.’'

' poiic. io iii.on
ia. Led t.iiiiti’'iv .miioi,

ue siiine mndis.ites i*nm-- me

0 «\..\ evasion, lint me | HI
. e.he n.osi of the activities of
| attics .md | orties. despite

1.

e.nne

laudable law . nlois'emeiit .H u ;, utie local and state an-

m'noi.lls tad.l io :ILil. a i.".poiise.

Me.mol iH™\id.d tiie ::ti' i so'iree "t income lor criminal
loop, ||,.in 1". 1eu'd s ei'd ol Piolilbltioil ill 1"aj Hut
0 'an.' A >mis’ ... m m.n ..iv.'siy learned how to diversify.
IIn ,, i>1. iie- or. i ne.v.il md incis’iisc'd pievioiis mvolve-
imui, izieei » uo .tn/lie.ui and naicolics 1lhey began
mvc'lu- « .u , e, e« .a ,r.'s'.s's, and also mlilll'uts’d labor
muons Mimi :.,. tn is evlends'd il, reach llalioliwide —
, labii-in:t= 'I'ei.'ii,-!,.  ui the v\esi (‘o.isi, including Los
\ngclcs

‘e0t mud | ! |, dcra! govcrument Im.illy begin to

n al.. a,y O, a,atic Moony into orgain/cd cruiis’. A spsC.alSett-
le soiiiniiti In,'ele.l o.is's iss'i.mvei investigated ‘am
"bug .a.ii l.. u i a.iiVitie.s m miei'.tale commeicc. The
e,uimiillse on, o\s ie,l .. nali'Uial paticrn ol bribery and piotee-
tion p.ivniem «to law entoiceuieiit oitieials and payoim to local

ei.

and tale political li-'Uies lo ensure pioiectioii liom pi'Oseeu-
iiloit Ibe eoMMUiee detennmcsl that a national criminal orgam-
r.iibon wlueh it releiiel to as "The Malia" did esi-st. and
leeonuiis'inled the eiv.ition o! a rackets squad within the Justice
T'epailmenl

lhe Ks'ta.i’si in

heaniw's stimulaled local investigations

, ities wliei. the soitmntiee had exposed oigatu/cd crime s'per-
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«wns and public corruption. lint even \vit", the kr.ov.!odx\
>blamed from ‘lie hearings, tlio federal government iKel! -*i.
did not take sustained notion. 1ho Department m! lisstice initiat-
ed a drive agam-t the loading racket figure. identified in the
Senate hearmgs. hut while some convictions .; d deportations
tcsulled. no permanent inves'ieatiw ,.r prose;tttori.il tunas vu-re
e-tablishcd until i°5L H\cll then, only tinvo kiwvvis in the
department aoio assigned to the Urgani/ed L.Time and Kao'e-
.eetiiii: ,('iosiion. aittell consequently enjoyed only iimited suc-
cess. Yearn. tiie federal government tailed to see the immediate
snd growing threat presented bv organized etnne — a national
threat tequirme a national response.

li's itvk o| an eli'eeltve no’-enttnenl icsrouse ivut eosii\
During the Fillies thesviidteatascoirtili'tvd to -mlconsoli-
date. 1'rgamzed crime became more eeopiv ai'ohcd in v r.iv
‘miin crtmeatid m poiitus Moh'-tet - mote frequently appeared
m re-pectahle places and witn lespeotablv people

Not untii tiie early Sivt.es did the icic:.d government henin
make i substantia! enforcement elton ae.nnst organized o.iae
i'mier Attorney ticnerai Roheit Kennedy. the | iil lvgan moni-
toring the activities o! dtiil ol the nation’. lea.line oieam .s.i
crime I'.vines. | he number ot aitornev * in the »'l'um /cd i iittie
Sectton jumped to 1? in i »S. aun e &in I"i>." iiiadnaby ..
the number of convictions per ".ear began to in i vise tiv
in 1diti, to p.In in !

Several years later aeonnni hoii created nv i‘,c-wlen; lo"".
son made malicious reeomniendalioai >lot elian vv in the aim
eaeii ot them designed to eii.illeuve oivan.red crime
I be i 'nimbus i time l.onttol and Sale .Siteeis As! ol pms an!
the <)rgam/ed v'ititle Control Ac; ot V7P mcorporated all eichi
o| the comtmsMoiTs recommendations regarding nroo ol
eri.mr.ai vioiati mis. The Il,('b Act was the fir-t leder.it awv to
deline the term

n.il law

"organi/cd eimie- unuincluded a provision f >
electronic surveillance underacatehtlly detailed Watrant prose-
late and strict court supervision. lhe [*>70 Act strengthened
the government’s iegal tools in the evidence-gathering process.
One provision —tie Racketeer Imlueneed and Corrupt ()rgam-
/ations Act. or RICO - is aiuuuhly the most powerln! statute
available to federal law cnioreement ollieials. becair-e .itnoin:
other tilings it allows government to sri/e the illicit pro!Us ei
organized crime.

Another important initiative at lith time was the ercalion ol
the first Organized Crime Slttl.e hoiee, In ("no. the Oepai!
ment of Justice placed a live-mat) team of ailornevs and super
visoiv personnel lioin federal mvcamative agencies in Kuii.il>>.
N.Y. Within a sliott time, the group, duhhvd tiie "Strike
Force." convicted the ntoh muleit'os' aiul several svnduitz
Jigures. In |¢)(*> the l.'cpartiuent oi lustiie began an expansion
of the Strike Force program

In retrospect, the federal law enforce,nerd md legislative
initiatives >a tlie Sixties mail; a tttrmni! pond in ihe hotoiv -t

the government’s response to oieamzed time Ilo he >ii: e
dining the past 20 years tli.re have oeeti t nnd* wnen tie
eovei timeni lias not been as elleetive . it >i-nM liav be.v .0
tunes the effort has lveii eoiitu wil and nusdiii ted | ecu -o. it

is m the past two decades that the ledeial venuiien! la ally
iiddevi-eit

-e pun-sl

It.is organized a wttoils law eiiloieemeut re-pon
lours tiiit
valuable in combatting oream/cd crime

In the ptoi three years, the Stitke Force pio-. rmi has heeit
iti-t ti.i.iaa-mil

mecb.iinsms Midi as tiie Strike

augmented m order to better lead the light -c
organized crime. Specialized cadres nt experience.l trt.d attor-

VITAL SPEECHES OF THE DAY

neys eoonlmale me . cir. aivs i-| stmuna! mvesp.gatois from ail
the m.oo; federal lew enioreemen: agencies. as well .u the local
police

ihe strike foiecs have indicted ami convicted many ot the
prim ip.il le.;-aer. m the ttadaion.ii. nmc t-.mm-.- m many oi out
man'i siucs !he'
New York. Bo-Vu. ("c ciunl, Chun.: > Denver Kansas City.

tiavc eaiei.'s-mllv 'm:ouc,'t major eases in
Miami. Detroit. 'hnFademhia. San hr ncisco .Milw.au ce. New
Orleans - and ! os Angeles. Dunne tiie past tiiree '.ears, in
large part because oi the elrorts ot (lie Strike Forces. tile Depart-
ment -1 Justice mo indicted. trtcd. and convicted more than
2.hi d membeis and associates of organized crime.

‘i he use ol nru.'fiiit enforcement mechanisms dv.cioped in
the Sivb.-s and Scventte.v have proved mimei'-c.-v b.eiptal I-iec-
iroiiic siirveiliai'cc underearefuily detailed wa.t.ai: "iiocc\lure
and strict »uiirt sup., rvisioii i.a.s enabled us to g. iiler miormalion
o ti the eerv secrettx..crime families so ha- the Yvnrcss Seeuri-

I'rogiam. win. i prov ide.s protcettmi tor mtorm.tiit- a tiling to

slify avaiii'i lotmei imderwoiid .i*s«'e:ales !;; addition, leder-
il "Hi.iai- have s'teee'-sfuily gone imdercover. no'itie a- them-

c:sml 3l 'alll/idlllme, Hill also -at I'V illdet. el op;|I.itioils
c-a -« 'it ' terr'it out members ot or.tani/ed ernne

five i ai rio'-t si‘ccessiul ain.ei“cover opet.itnut- o.eurred
1''c¢ m | os Aneaies I'iic Nil knew :h a mcmb.Ts ot the Malic,
me. i.iv exioiteo pomoeiapheis and bookmascrs. bin no ex-
e'ii,on v.um was willine to testn\ So. th-e I-1JI -et up it' own
piirnoerapny enterprise, named | oiex. l:nrex was |.c.ited in
\ .ai Nnv>. and osteiiMblv sold poruocrapiiv to South Ameiica
.md Mexico.

forex v.tited to be extoned. but omam/cd etniu-
di.'t.inee. apparently
stisiuess. So alter three months, the i ll! used an iiiln‘iii.m; to
eme.nl the word on tiie street that the government was looking
I hat lL.elpi il estabiisii ihe company stona ndes witli
Sit 1.
tenipi. Next an undcsiover aeenl with me new n mme oi Vince
| ombard put the v onl i til that the comp.my was extolled.

l'iiit tactic wotked. fhey iolii .om-
haid never to extort a pornography business again and to leave
the country. | hey cave 1 >rc\ the choice ol making pax ment >to

I apt iis

'‘ispicioiis nt liie aneiiimacy m ;’;e new

mto | oivx
oieant/ed crime. however, there was no v.ioitton at-
.’he mobsters moved in

'hem or nova again doing business anywhere in the | imed

States -\t tins poii'.t we i a veil in. As aicsiilt of out elfort which
was called I’0.'uex. ' the entire rtilme iieiiareiiy ol the l.os
\mvles org.mi/ed ernne tamily was convicted ot RK'O
; h.tfges

SSitli llie help .-I operations such as I'omcx, the (hg.tm/ed
1 lime Strike hoix.es it.tve desiroyed ihe my ili that the leadership
® nrc,tm/rd eiiine is "iinioueiiabie. " Due reason ib.e syiuli-
ti - tamed mic!i a fooihohl in Ai)ie:ii..in society is jhsi this
a in, wlueii made il easier for them to teeruit new members
eu ei.i.'ice lovally Vow ibat we have more know ledge ot how

o: 'mized sum.- works, v e have been able to deeim.ite the top

mis 't 'auiv to'i-
M** mi'll ilio M:. duae piortanl o an impoitant part ol the
mlle 0 'w 'i!-'m  .mze.l. tune, oihei new appn'.iClies have been
ad.it." en 'a ti j'.;-! 'luee veais lodav. oig.un/ed eiline is
n mimy a,>>m d ui liae tialli.'king Indeed, tiie drug trade is
LI | minmer >re cimie problem - especially
lie .on ist < ifie en.nm.il activities spawned by drug
N TR | . X, u.ple. >leccnistiuly done ot the Baltimore
! ean.! iii.it '1 >;! ;s committed a total o“ almost ,i hall

‘mu. a i>>mmo'.e: ,>|!mear pen«»| ---or an average of 2.11(H)
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each — one every other slay

The Posse C'omitatus law. passedaftei hie ci\;i v.n ivcvcnts
ihe armed forces from engaging m law cnloiecmciil activities.
We have sought and obtained an amendment to this lL.r.s wiiieh
now permits ns to utilize the resotnees and inteiitgenee gather-
ing capability of ihe military — ;m the tirst time. |his has
already been enormously valuable tn the fight against drug
trallicking.

Aiul tor the first time. too. we have brought the FBI into the
drug enforcement elfort by consolidating tiie Drug Enforcement
Administration with the FIJI. The FBI has a sophisticated un-
derstanding of the organizational and financial aspects ol the
organized crime cartels. It has unique knowledge ol. and ability
to loliow. the flow id money. This expertise is essential to
combatting the highly sophisticated activities of modern orga-
nized crime, and it is now being put to work m the fight against
drug trallicking. Our departmental reorganization has been
highly successful, resulting currently in 765 Flii eases and
almost (d!!'t mint DBA Fill cases.

South Florida iias long been the hot spot for drug tialficking.
In response, the South Florida lask Force was established in
11" 2. For the tirst nine, all of ihe agencies of tiie federal
government dealing with tins piooieni were hrounht together
wiimn a sinele entity

The success ui this |.i k Force ctiuieit us in lormul.iiine tiie
mamr eielu Il'onit initiative against .eigaiit/ed ciiine and oiue
liallickme announced by I'resntent Lc.. '.ai last 'eat. ihe
.etileipiece ol the program was the .;s Usm ot |’ last;
toi.es p.ittettied on me Soum F'nrtd.i .c, m.i depl.ocd

new

tut' 'itgin >t me soinitiy jhe ¢ Iw*h lota .:c is'w ‘nils ,vie
ahoii.il. xidy mote lh.u !""i mlilanuit mm i | t.a
I.lion dcten'itiiifs have beets hintteii! Yfid-Moiv mb
tduiiF. |i.iven >ot\i ted

iit the 1.,% cases now uialei i'tsest:'at: i t's'i.e Dr m|.
lot e . ..in. a small uitm ei iiisolm n.i.hiioii.u . an. 1
ciime Most itf.oltc new m enieigme go ups .un.u; 1 m tic
Fact,.use p*otlls ni dim: t.ailiektng. Some o unes .«-u ijiec
oeniee | ut most you will not. 'hey include the Il IF' \neel«.

» V.estr.i F.umtia tn.
the Bit . 1 i"ta
e In.id,'so ic,;cs. tne

the<htllaws, the I'’'mans, die liataluiiis. |
Meus'ati Malta, die \i'nn lholhethood.
taunts. the lipaites.* Vakuz.i. the (.lull
Israeli M .iii.i. and me Cocaine Cowboys
These modern >utels ate msolscsl in the muon non mo
distribution "l dings, me linanciilg ol li.ilth k m .
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the inchest lei els with the governments of countries that are the
source of illegal drugs or through which ‘lrugs travel. It is
equally important that we understand ihe problems faced by
those countries and that tney understand our concerns. Cooper-
ation on procedural matters ts an essential step, 1o this end. we
F.ave negotiated, and are continuing m negotiate, mutual assis-
tance law enforcement and extradition treaties witii the various
countries involved.

Already we have been successful in crop control and eradica-
tion programs
working — however slow the resuits — with other countries to
control the supply and processing ol opium and coca plants and
their derivatives.

As we proceed with cntorccment programs at home and
cooperative etforts abroad, we must aL.o keep our knowledge of
organized crime up to dale, in the past we did not recognize
organized crime for the problem that it was. High government
otfi.ials and some academics often treated the threat of orga-
nized crime, aiul even its existence, with skepticism. For dec-

- notably in Turkey and Mexico. And xse arc
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.im) Kki.N

lin si mi vm.

kmnetfmifj Im ins ttiif 1 itniik

tnJirurn'll: frnm \hu\rd dnt In murder

*

itk .i service to the country, sih.it | tin)

| he government .tcrce*, up to .I (s’tnt.
hut th.it m.tv no longer *> ossl cnouclt
Soon tlie ic.tifnons ssill Neover. l.isolhfi.ii
ptotiviion mil etui .uni | r.ttt.mno still I:sc
Ns Ins int ntiti'sunv In a Salt ljke ( ny
hotel nsom this Lnll. svatcltevl over H\ i.so
IVsItMil ni.irsh.ils. he tvilo«rvl over the
telepru’tie to a Juslite DeparttnetU oifjtul
hi 'A ashmcton | siant.) tv s, ttUT..ut'
sshcic there . iu>ntaJ guys \S here sou re
tikmc me. there s a hnnlresl * Then he
hiiii(t up the phone aiul chc-sietl stoic.allv
mi atom Slcm, an t'lgar “ Nothin, Nnhers
me Kvhit tlo | ctse g .htttn’ If it cmnes.
it comes | .nn | gonna age ms self or, at-
count tlit

LI In' W.It. .% :-"4V ' 'tf ="' . J . tfss,
ms'M**. 1, Is*| I'lr«4Si f's.]. 1.4t

»

jus nc .t.

>1, tl4ik » " miit e kil *

| 4.14.1.4 (US it it.o*,»....

4 41 11 I Tk Tt <« » 4 »

,Sii .S .14 111, hi >k » 11 e

t<:> Qi. ,k |', ss,kit.,"tt. (. Qi.t,-i.|., i
V. S.Mi;* Il ... 1 Hi. .41 tl kit .4

LjL.etililr .iMNa.uli'tl. tun, in.is. Is
run.tl4s 4 ;4it .| itli, n. 4i. vs i1l ke.s
tnits) i.i.l iiiijvs) t'k Amet., jii 1l* .mt
,1.111.0. HOI tllllpk 4k 41, 4lit'll j'414MII,
ti.iie

Allot ilesJtiICk ,1c.vi, .uu4 Hintus tin
gjjigster ts inotf than a stcatuif > tin
ulcaii iltrrts he is 4 Iittuir in the kmrii
.an niijgiiiati.si Hut tU>loir ami siinlsih.
value ktrp .f.aiuiug ami still, it tin 4
t;on vijK'tiepti.'ii «! INr u.l.1, 1st,.111 In the
I'1"1 lliosif little | .1CV 411 ,Jttat,1l I»
K .-lkins. Il js-.ftt 4Vi‘sl the
in..t-MClI Ki, o

p.n.t.l.fin.iti,
li.iintflit’ an wuiiicilrcmol
h.ssl stli.i tl. tei vv.l killing Ik 1t'4, tin*
Ns nv li.nl tin 1> 1 to ltic sl, tun X\t Ul|1ilitil
Ns  St.itl,.;! M.illos* |
tii'kt'li tloa.li png lilt to 401 k ,ni liltx st.l
(fill, lit altfi Ins g.iiigl.unl Ntotlifl loltjil

IHi.nnl.i'v lens

Null 10 ilito't a light “1 i.'ul.lj Ihvii .l
mil."ti.ia. a.,k lctts A itiiiipl.iint. il only
tin tnen rtaan t Winetstirein 111, Wi ollts,
to sttikf I'.itl. lust ssith N*vinnmiy ,’gainst
lk.'titij.i mu,ui kiss, thru milt Ins lists
in a tf BIUGLLIL Diunnis e *icie gissl whips
cvii mi Hie tl.s ks Only in the tnosirs
Pibitiik. HHEfef is Hu' LUk ili>  HILItlki as
inf tnsiiltiet, silo toilciine. the gang
«.ifi as lifio, stlio makes people nlTets that
s 111110t tfIIIST

Waruingt: 1In" tc.il lile inoh h.isn t I,u
gi.'tten It. ss t.i j.fisualJc jisojile. When I'cit-i
enlifin.i. llomii'i Mali.llhug ssho noss tes
lilies lui the 1 ill, hegan his eiuloticincnl
..m et .Ins pitin lp.ll)nh stas simply to slant)
mncu.it m g k. ssith Ins Nroail shouUlets ami
bulging hiitps. sshile ho SUjhtiOiS issut', 1
ss.irumi's to stcklung nnitlhets runners or
other sliat’ opciaiiscfi Once, he says, slur-
mg the emi'll m Ilull Ol Nett letkc W tfiltl
lt.ule ('er.ter, he s.ist a ntohster threaten
tit siios e 4union foreman ilnssn an clcsaror
sluit tvreansv the foreman ssas complaining
s’ui pitoiis lime cards (vmg. puiuhed for
nonssoiMiigmol)mcmNer -a nuriest searn
lhat nclled the lamtk S|t«)/XJO inone year

Sometimes Salerno got more involved
“I1've tiunicii hip warehouses so jva'plf can
tollect uvanante.” he says "We shot up
pev’plc s houses I Iveat up a lot ,:l |v0pie
I (licked up money from restaurants and
hutmesses that had to pas protection Hut
viseass Salerno managed 10 rationali/e ins
n«.minev-h> reminding himscll that his
sitiims were ii.id guys, after all. and Ns

insisting that his lieari s»,vsn l in 1]. ‘1 did

it Nev-suse it stas a p’'N. hut 1 g.'t mi rn
loyment out of it." lie ].Units I ki'c» .me
guy. he d gtt great myovnsenl | se seen

him hi: a guy mUi » h*t and put hi* »rm
,vn the tin*' airff brral, it. men pul his leg

up >nd breik that i.iji
To their surprise, h 'wever, polwe f.i’e
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Litlinl tli.it Miiitc ul the new inobsieixiu-
tt unujg .ite jityl tut Mill "1 hey don't slain)
up ItkAthe nKlet ones,” >*i>\ t llrouklyn
dete.iixe "Hete's ,t kid who grew tip in
s mee lipme. uw-sl in ;t guk) hie. a line
e.tr. good I'usl )ou’ie cuing I* pnt him
in i.nl lor ten years’ forg.-t il He'd give
tip Ins mother- "

A Front: Take Joe C.tiil.ilnpit, Trrsli mil
of the Army, lie went to work lor Ins hither,
Anthony, who runs ;i Hrooklyn re.il-estate
ollne Jm- gicw up tn .i | sing Island. N Y ,
stibutbainl thou,-.hi Ins lather ran a straight
I'tismess He t|iuekly discoxercd that An-
thony's lirm was also used by the Colombo
ernne faintly (’iinlalupo was eiuhrallcd by
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ij*Jl«NftO | ar*wy
Uotfc €@ t a>c*atH>
UIHHIWVU t AHI(If
uo4v | Iflt\d | %/
| “tiLIMiSA*
tI»j»* Anifx>n> tkx*i»u
i *>x/i \nAix>i\j
Ou.n/m/h; njlii>/*'S «*«hvfHVI ]

ikm r*<v>% Mafcuifo ikm Sank) I»atl*4ma jt
i
I (Uw>crt>0« t\*h L d| COHt4**M* cko”iio
| JKWEF/ S*rVft Oft
ol EMEI of
vurit-; I'ropram He has testihesl in two  Nevt | m;laud boss Kayiuoiul I S Ia

major Malta prosevuttmis brtuitrhi ty the
Tftleritl Ofyam/etl | rime Strike | out- in
lhonUyu. uk hktiii,! the one aji.tuist »ns tor
mentor IVrsuo " | heipiestion y»as whethet
| would Iv a wise yin on the streets and
eyentually cud up in jail, so | decided to
j;0 the other way,"” C.ini.dupv s.iys it* ev-
platia |vis .ktions Hut Joe has not quite
Itrokeii all the nilt-s While Ite may Itase
dishonotctl Ins f.tthci. he has refused to
squeal on him.

Not all the junior hoods are bumblers.
Stime sliosv a chilling taste for tiolen-ce
that cames problems on both sides of the
law I-'I)I sj™fc'cl agents point to an Amen-

ihe molt, hi*.ambition was to-become- tt- —i-an-(H>tu rmiftstei itintntl Atultontr Acx-et-

"tii.nle" mcmK-i of the Matia The onlV
problem Cantahipo wasn't scry gusl He
tried loan-shatlong 11 'I'1 'ds but

was ptmnptly gyppevl out of SSO.IXXI by
his partner, a Nvkie uauieil i.tuies Gicdda
A couple ofyears l.der, Ji*copened a Hru'k-
lyit lira m.nket lie wa- supjvscd to cite
apreecofhts profit tt* the new family K'sses,
I he I'erstet* hroi hers Hut Ins business failed,
and Alphonse I'ersteo beat up k'anlalupo
lor not delts ertttii

A washout as a mobster. C'tntalupo
lurntd into a sets gusl spy In 1*31), frits-
tratnl apd bn-kc. lie Is-s.tme a paid Till
informant Three years later, ihe bureau

persuaded him to besome a full-fledged
double agem While ( anlaiupq rtsketi hrt
life, hr aiu* htidgJK , hance to settle a low

Mores. prosultng tips ihat made ..tses
Wlintl vseral h.osls. in. |tidir< his old
partner tirrsl.It In Vi<u*t I*3' ¥ after an
I HI »,-'ni ko .tenlalls **iew t antahifss«

JWrr, 1'x s inesl f'se revier»i \Airrtest 'Sf-

turo i*f Hollyssood, M .t. as the protolyp-
teal young lion He is currently awaiting
trial for allegedly fixing horse races In
the mob. Aceetluro is known for Ins tem-
per. as the sort of guy who screams al
Kwses and bents tip businessmen

" lhoc are sc oud- and third gencr.itiou
K*ys who don't i*K-\ the way the guys
did who came up tiie hard way." says otic
New York detector "Their .ittimdc is.
'Hev, this ts America I'm going to do
my own thing'" As a consequence, some
underworld groups h.ne begun smuggimg
lilccal aliens into the country to -.erse as
the new intanirt. "If | were tiie public.
| would r.ttber hase ihe old dons where
they are tixlay." says ex-enforcer Salrrno
"These young lilows are ruthless Ihe
dons arc trying to tea™h them net io go
Nrck to the days of the Capone-y. the days
of slaughter <n the citrets "

Some of ihe o-Ul .Jons are realls old end
hast tsegun to gne w»* to younger iea.Jers

<rtoicit. TI. telics on Huston teal-cst.iu-

man rieiinato Angmlti to maintain his

contiol oyfi Huston's lush m>)> | oimei

Chicjgo buss Anthony Acciudn. now "M.

s|lvnds most ,i| lus tune in I'uln*. Spu'ngs.

seising as ,m c,y|seil .onsultaul to Ins st.c

cc-sscii. Joey Aiuppa tJllu'is bung on New

]Jlleans buss Mauello. 70, w ten intifh

in command ol Ins region, ctnt while hr

awaits trial Honda's Santii Iraihcante

r . (iti. a senior citi/en Ktss lor the nation's
retirement capital, also

seems secure

Philadelphia's Angelo llruno. ri‘> appearetl
March when lie

The body ol

unchallengeable until list

was killed outside Ins home

nn nssivinte, bebevnf- irsjionsible- lor

Ilrtmo's minder, was found a month later.

Mulled into a plastic bag. shot fourteen

times and littered with S20 bills torn in

half, an underworld sign tjt.it he had com -

muted a greedy ;u:l New York's Carmine

(jalunte, an ambitious Malta chief, met
a similar fate m July Ilu7*). when lie was
gunned down at lunch with |Ins cigar
caught between his teeth »

|,CaI'V Young or old. the new mobster*
want -their share ofthe growing white-collar

action Although the mob has alway* had

a piece cf the legitimate economy -to nw

as an ti'sesinteni. a front or a racket-

one id the Fill's principal fears ha been

thai legitimate businesses will K- "tnfiiirat

ed ' aiul turned into crime centers In tact,

when the mob Joes mote in, Us agrr.ps

often find button down exri t.lisrs eager to

do business A ~lassie ctample is the tase

of Trnie Palij~rt and the bankers

As huCTnrss agent f*r a mi-P iink ed

Tramstery l.val tn New Jersey. IV-men

Sfyyswt| k 'sbt spy * J
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idiiilitiul . iiiiti}>e>di ifi
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I>UTill JHI > % 11L1/Lit « 1 line *

Hu* Tuiluv [I)-]i.*l tinv-iit tus ii*iix maOr
tj nn.il  illin 4 FSii [*lintIt) 1 Ciklil
IL*¥1 Inn* ill**  tH*Hi(NICHE il lidiul 4l
in I*i*i"ci uliiijt Hull.i.Injl miitislris jinl
ii.tniu- ilnwn Ihen i-.wli Y[*\'ii4l illlLc
i fi in Cfi ilit™* cnii. niti jic >|'cx.ill**illi
T

[RISIRLEI)

X it g.lill.ril I hrv wtiflihinc tiie

IVNtIItII Cs nl lav»ycis, tiie I 111.
- L~ 1 diluii.ciii.-iit .\ 2L dtien,
o1t [IIMH 111 Aluilinl,  HHI4ALLIT JHIT
I HIMIH-1. (lie  1J]-[2ur eell-ne 2 1 alHH. J1HI
IIn* Intrlli.il Revenue. llie Customs Jlul
ystnle in i In'i mi trer lni d guVS
iiil manage lit slip between Itier l.iw-cii-
liiil'i'iiil'iit cracks.

Dirty-Movlc Dcutcrs: 11)1 director
Webster

lillli nl

lits commuted niorcr tliaii one-

Ilie Imir.tu's money aiici maii|>owcr
I lie bureau

In lighting oigam/cd liime

ii.ns relies heavily mt underworld in-
tin mauls sueli .is | 'rttli.units *i:ni timlctcitvcr
"sting" upeitiluins inn hy ils own agents
Agents I*ii | Kingston ami llruce I-nuvsky,
hit instance, s|k-iil two years and S4<X),(XX)
l'iisiiig as lllrty-movie dealers | hey trav-

eled Ilie countiy, having a tlrink in | .is

Vegas, buying lilms in Miami, attending
mnvtru-tiiiventioiis in
..nutaers with the mol) "It puts law eit-
tou eiiient lace to lace with the criminal*,”
"I hev are so well

savsoneli'p | Ill agent

iiivilatctl aiul so sopliistiL-ated t’lal thete

is no oilier way lo do it." 1lie Livingston-

Lil.ivshs sting led to the indictment ol 47
alleged membersof*tnational potnography
uelwotk, many with strong links to
mobsters.

Ilhe biggest haul hy far came from an
operation called Unirac, for union rack-
eteering. Started in 1'>7% after a Miami
shipper named Joseph Teitclbauin tired of
p.i'ylilp, otf Imcrnnmni.il Longshoremen's
Association leaders and complained to the
Clips, the daring investigation turned dp
corruption on dock-* from New Orleans to
New England. Hy 1'1SO. 150 government
ageius had infiltrated the waterfront, de-
veloped informants and planted three doz-
en electroute bugs, So far, Umrae has pro-
duced 12S indictments and 110 convictions
.if union and waterfront-company ollictuls.

Among those found guilty of racketeering

I os Angeles, uuhijtg.

Al 1 FUSILA<« |« Nio» t.ii .« mk'.w.]
CHIFA*. MAL «otlkUJ UvJIuW > 1i Is*] » »
jeot M uU.ici.otil Ajidll) tiul % «l1t\ li. ).o»

>iil> ClIUtK tl vis MsClI
Mia
VcFi-n fticM* tie'll t;uil
iv/tifd.iidtin>g lhal

Jhe t'UAII*A vOidt(. .k

«>llcli iviivjiioiul »-tre luiiia) it

»icM ic\ieldc%i h.m

tltr jvltvrty rciith 1 c. in

11/ il mi v. hcJdulec |lieu 4l la;< Va>tte*
licCiicvl lilt ClItif *1 fipvai 't 1
lir.utt luvec gnllcii uff'AC*! U|. wftcii >»»u
diJ 4 Jnut'lr Jiir jt ( hititiiuv »lii
imjliCai\uililoliniDJi) iiidi plinc in ci'uit,
Itic HJHCHt 1 v HACE fellet 11CdVIlY Ul
lcciMiliii{i iic% ii o . SHII(]|> hex juw tl ix clil
lii nil lO nhlam j wan jiil In me (hem

I'llilci a 1'"Ov) Jillctai law ail Kivcslicaitti

ft!Uni llitivuixC a piJ*c in .nixalivC Ih.il a

pattkulai phtinc ui i»h*ni ix K'liii* uscil

ItYi ciuninal puijxixcx. anl) that Ilute s

tin ntlicf wa> In nblailt cviilcucc ihal's

a simple siaiuiani Ui meet when

txK)k.mak(lisl hut

pmxumg

more Jtllieuli m coin-

wastes: Two

industries for the underworld

Ctuaine (aboves and

gran-th

toxic

plicated ecconomic crimes. One compro-
mise has been for agents to wear recording
devices to meetings. This doesn't require
a warrant. Gut if they are caught, they
may lk-Killed.

Seized Assets: Frustrated lawmen know
that putting big-time mobsters in jail will
not break up the underw orld; when a gang's
head is cut oil', it merely grows a new one.
I'o light the entire apparatus. Congress

ttlieir c.”es are now on appeal); Michael* ~juvjz-d m 1470 the Racketeer Inilueiiccd

Clemente and lino I-'mmara. lop nK'.nbers
nt New Vmk'si.iciunese crime family who
lu .f ettectivclv controlled crime tn the port
it New York; siv./zy Anthony Seotto,
ptesidetil of 11.A Locjl IK14 m Hrooklyn,
.md j power m New York politics. who
(iS'k 1ns hritsc*. in posh restaurants, and
tieontc H.irniii*. president ot Miami Local
I»::. who investigators Micve also served

o \i 'Sc ijdir e a t<rjiurf I revml r#fv[\QV ibr
Clvoan aK w.ih fit! »~m lo »UNG« ihe
A\vidingiivn wm tilfl | Astro

M WsWI | K USI AIO V 1Utl

and Corrupt Organizations Act (called
K1CO. an apt echo of (In:diameter m "Lit-
tle Caesar") This law allows prosecutors
to charge gangsters with the crime of run-
ning criminal enterprises and to seize as-
sets illegally used or gamed. Hcforc RICO,
"we had put a lot of people in jail, and
some big people, bat that's all we did,"
says Ed Sharp, FBIl agent m charge of
the Hrooklyn-Quccns field otfice. "Now,
instead of going after individuals, we're
attacking organizations. We've got to take

Awo*IrgHr< o

l'orno”ruphi; ihe mob'vhurd-iore pn<pt\

rrrrrvrvrrrnArm
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JUS IK'L

*tl.-ltxIl | [Jlc 2 uUludN
iii.la tHil tic .ii miltng |I,i
I |H=ll. 1ici Uoqpra unzicu
Ie.mill> Vil fi£ n 4iil.il *1 rc
v.il'i ni-It priMitial 4ii«l iit.-it
¢ iniWi uicil loam (**i turn
i'll t | tejiilii'l 11 1"
Nt ii.t% nli.i .inilIn t jjii j
Pdil i life 1 tlilit *4*11 (Uu .t
S.ilh.s haiiwri's irjiliu tmik -lie
w lit iti*Nut l‘iistall. a ’ill WJlI
Ilu ii plr-snliiil nl the llaiik .1
lil.sinillrlil. N J . later loti
Ilvd Iti.it lie vmiiild lint have
ill.i>li- Ilir luuiii li.i.l it mil Nteli
t.il  tin- tlllit>fl ijrprilts Prc-
«1l.1.ilil>. tin- loam \ihill turned
Miut A n nullMg to the Organ-

ized Stiike Force in

Illoumhrid bank

( nun-
New.uk. the
was mii SJK'Z.OOU in loans made
it col-

ilimugh Palme. |l when

lapsed, lie was cmtVkted ul

racketeering and is appealing
lwnnthct New Jersey banks,
the Stair Hank ul ( 'hatliatii and
the Sptmgltcld Slate Hank, also
I'uldrd, tn part hccauseol sum-
lit I'canister deals

Hankers aicn'i iliconly peiv-

ple whs,’ pruve Ih.it business Yer- York\
sehuuls Xi.m| degrees and nut

haius. In ihe ease of |lhe Magic M.ttker

stiK k nianipttlaiiun for example, iltrpicM -

dent ol the New Jersey pen company, the
chiefexecutive ofa I'biladelplua brokerage
house, and a stivk

Dclplu Capital Corp.

promoter named Jack Silberger conspired
to artilietally

viddy

pump tip (lie

Ilioom,

company'’s
stock a longtime associate
of Meyer Husky,

SHHI.fxX)

provided Silberger with

more than and liclped arrange

a bank loan for Imn, with tins seed money,

Stlbeigcr set up a command post in his

11 vs*\

A\

m & & W N W -
tMIISMSSi m .

(lalann, fill r/i a cafe: Ilir aid mustpne »a»

ganized Crime Strike ,‘orecin Philadelphia
sav that he pocketed a SMI.UX) prohl. Scores
of innocent investors lost perhaps as much
as SJO million.

The mob also loves lo operate, or at least
get a piece of, a "bus;-out,”

which is a

shone to defraud creditors In the catlv

"i X, Kenneth Weiner and some associates
opened discount stores along the South
sitorc of Massachusetts that sold every-

thing from clothing to calculators. The

owners slocked the stores with .nerehandi.se

.1.1 St. I. L«
t,.ft-l.-Ja..0 itut I.

w -| h.IN.thii- Xv,.
nntiss l.e p.lli) 1Lt
JVI .sill .1 tin gti

ICOIl i 1.iSMlIg tilll
r-etwnn ll.iiie ictailei an.l
uii.tistcl paitnet 1hfn If.i l
lor his hilr. XXemer I..hi ho 1to-
i> lo the 1 1l 1 ouikcii people

wereioiiv ntnJ ol pailK ipati.ig
m the %am

W atte: Some aiul vsis see ot m
ernne

gam/ed as a group o’

entrepreneurs taking advan-

tage ol opportunities as they

rinse Nowhere docs that scent
more evident than m the toxic-
waste m lustry | or decades,
the mob has controlled private

gai huge hauling m tnanv urban

- AL areas And wli.it is elteimcal
waste but fancy trash ’

When William Cartaeino

ran the Chemical Control

Corp of Elizabeth, N J, he held down

costs by occasionally disposing of his lethal
ware-, in a nearby dump Although Chemi-
cal Cuniinl was m bankruptcy, Cartaeino
claims that

Hui

lie refused help from the mob.

one day, Carraemo recently told a

New York crime committee) a ronuied

fieri family member named John Albert

came to Ins office and ordereil lum out

In the parking lot, Albert pushed Car-

raefno against
"1 HLv .
asked, Do

his car, pulled a gun and

] all, .
now or later?

you want it

Miami Heaeh apartment, with _ _ . _ _ Carrncino never went back to
a bank of telephones and a Fhl a’.bmla'SBﬂm- kﬁleJGJfST\b'hll home |II‘H‘Ian\asq,lld( his office, and Albert took ef-
\WAIS lute, and began to Criulc AnclMibs|vil, rmju-rre fective control of the com-
make purchases in Magic pany. l.ast April 60,000 55-
Matkcr through -.lilletem ac- gallon drums, stockpiled in

counts at dillereut brokerages
m a dozen cities.

« Hubble: Silberger quickly
drove llte price from 56.50 to
M | a share, lie used a variety
ot techniques bribing a stock-
fwhangc professional for in-
side iiiloimalion, paying a si
t-i'ims (iib n’.irrs lot each share
thcvANmght for their clients,
and giving SJ'.ttX) to a New
Sork analvst tii write a fa-
vorable article on the cont-
rols XXhen the bubble tin.il-
1) t'lirsi, Inokei vtried to shore
up th>* stive's price by mak-
1-i -p- t purchases, someiinvcs
wuhoiii n.uifving their clients
I, then .i nurse. HUsun bad
eold nut | iw iffs (nr (lie <It-
“1ASWITY HM

AKV V [i*]

Chemical Control's Elizabeth

warehouse, exploded; it took

firemen ten hours to control

the blaze atm only favorable
winds kept the enormous
clouds of toxic smoke from

floating over New York City.

In November a Federal grand
jury indicted Albert and oth-
ers for fraudulently assuring

chemical ¢« firms that they

would dispose of their wastes
The mob also mal.es mon-

ey front cleaner, small-time

crime At the moment, police

sav. these are the lavnrcd new
schemes:
[ ] phony credit cauls,
-« then running up false bills with

a cooperating merchant who
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JUSTICE

*>c in»\»e(* .uni iel I'd vit'lhc iuccnlt»< "
1ulli'Munaicly KU 1J h*s promised more
Jan ihe ti»ri-]ii>wtil ho* delivered. It bai
viii a iiiatvcluu> ittil tii obtain iimv le-
min -jiiosfsutoo tjii cutlirail jurors m i'i
..... — but
rltilig Itie avid* has proven ui more dtl-
eulr Fur wntiiiicc, in the ten V-mis uncc
"1t'O.ultl ailiiulit luliulicvitif tenure law
Mtc pavved. unly SoJl.OOO h.u been for-
iliil in iiarMiltiX ease*. " 1llie Juvllcc Dc-
jititicni'k rcuini in attacking the financial
-'initiations of organized crttti*: has been
i-ry nearly uoncxisieul,” saytf Sen. Joseph
IlidcuJr nl Delaware. "Indeed, 1hchcvc
t t>a major reason (iliatj illicit drug iraf-
.i king eontinucs to ilourish m this until*
try." Other parts of the 107(J Mjtulca also
he fallow. Federal prosecutors have seldom
ought civil penalties under RICO or the
*nng piison terms they may avk for under
the eompannm Dangerous Special (JIfend-
fs Ad. “Ultimately this record is u failure
limagination and will,” says Prof. G, Rob*
it lll.ikey of the Notre Dame Law School,
in authority on otgnm/ed crime. " Site law
ts there, hut they haven't used it."
Turning l'uintt The government has,
however, used RICO
eear in two Mgnilic.ttil cases against top
ctallosi. It has contended that Malta
f.tinihe3\ themselves ate "illegal enter*
uses." In one case, a juty convicted
Prank Tleti, head of New York'-; Genovese
crime family, of extortion and Iraui'—and
ol Isnug a Matia boss. In the other m.il,
Doitmuek llrooklier, Louts Tom Oragna,
annul Seim lino, Jack l.oeieeio and Mi-
chael Rizzilcilu .of lllc Los Att'cles gang
weie eonvieteil oil racketeering and con*
~-piracy charges. |lhe government has not
moved to seize assets in either ease—mid
ifit did, it might never liud any.
Well-placed Federal sources say that

in a novel way tins .

feilJ
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AII"s Waster, Jstice"sMargolin Arstret treganostears, then trelrprofits

dnautsFlHHnky, Livingston in Las Veges: Living face toface with thecriiminals

Jllcy.uc P’K'p:uinilL.;uu'tlrerromul of itu-_ jh c lackluster Carter Labor Department—

portion cases. Gr.utd-jury investigations
aimed at mobsters are under way in Chi-
cago, Detroit*, Milwaukee. Kansas City,*
Philadelphia, Miami and .Las Vegas. Sig-
nificant labor-racketeering cases against
iv.lictals of the Laborers’ International
Union m Florida, New. England and II-
linois ate also expected to sutface .soon.
And FH1 .ijtents arc tulz-zing that another
hot undercover Ming is afoot.

Ihe first lug rnoh test for the Reagan
Administration may not come in a court-
room at all, but in negotiations between
the Internal Revenue Service and the leant-
iters ftmiin’s Central States Pension Fund.
| he (<0x40ll fund—with avsets of S2.2 bil-
lion— has-long been known as "the mob's
bunk." providing funds for casinos md
speculative real-rsiate deals. In *J77, after
the IRS threatened U>hit the fund's tax
exemption, the trustees resigned and out-
side managers were hires! for five years.
No on* believes that all the mobsters have
lost iheir influence—-espexv'ily not under

nkwswrrKzJanuary s. dii

w iH H M

mid vvliat happens\viieTifliciiiaiuTgers’ corn
traei expires'in 1982 is unclear. But the
Teamsters union hopes to have |>osijioncd
.itself (o block new restrictions; it was otto
of two major unions to support Reagan.

Handicap: I-awmcn have few illusions
about what their year of success means;
they are in no"danger of jailing all the
.mobsters and having to timl other work.
Some of the new strategics are obviously
promising. Retiring zMtorncy General Cr-
viletti, for example, favors industry-wide
investigations, rather than the piecemeal
headhunting of the past. Hut the gov-
ernment always starts with a handicap,
"For all our talks ubout goals ana strat-
egics, law enforcement in a free society
is primarily reactive." says David Mar-
goli*, chief of Justice's Organized Crime
section. "No matter how cifccttve we arc,
one kind ofcrime or unoiher is not going
to be sttunped out."

Margolti is right; there is no quick fir
fordNy tortofcrime. The governmentcould

H n s n

“

d@make a small dent, perhaps, by legalizing
sucTi™viclimfess'Crimcs‘**ns'r/omogniphy-
or gambling. But there arc obviously limits
beyond which the statutory line cannot lie
nudged. *

It has beer,ne conventional wisdom, in
some circles, to look on the Maliu ns some-
thing of a service industry: loan sharks
serve people (lie banks won't touch; cor-
rupt labor leaders serve "legitimate"
bosses who don't want to negotiate with
an honest union. Certainly there would
lie less business for the mob if there were
fewer people in desperate want or more
who couid control their greed. But the
new Mulia, like the old, is not about to
be stamped out by u few social improve-
ments, or anytlung else short of unforesee-
able changes m the human animal. At this
point, the criminals Americans love io fear
have become the criminals they often do
business with, the mobsters who won't dis-
appear when the lights go up.

ARIC PRIAwilh IU-AINF. SHANNON, RON
L»UKLCX)UK uul buirau rrjxxit
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