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R e p r e s e n t a t i v e  V a s k a
M a r c h  10, 1983
F a g e  3

I a n  p l e a s e d  to  say  t h a t  in F a i r b a n k s ,  at  l ea s t ,  t h e r e  is no 
e v i d e n c e  o f  s u c h  a t t i t u d e s .  H o w e v e r ,  as t h e y  d i d  e x i s t  b e f o r e  
t h e  p e r e m p t o r y  c h a l l e n g e  l a w  a n d  d o  e x i s t  in o t h e r  s t a t e s  w i t h o u t  
s u c h  a lav;, I a m  c o n s t r a i n e d  to b e l i e v e  t h a t  t h e r e  is a c a u s e  a n d  
e f f e c t  r e l a t i o n s h i p .

I h a v e  n o t  h a d  a n y  e x p e r i e n c e  w i t h  p o l i t i c a l  c o n t r o v e r s i e s  in the 
c o u r t s .  H o w e v e r ,  I w o u l d  a s s u m e  th at  th e r i s k  c f  a b i a s e d  j u d g e  
is a s g r e a t  t h e r e  as t is in o t h e r  t y p e s  o f  ca se s .  A s a 
l a w m a k e r , I w o u l d  .think that  y o u  w o u l d  b e  e ^ p g c i a l l y  a t t u n e d  to 
the i m p o r t a n c e  .that an  u n b i a s e d  j u d g e  m&ices' ’in- *a; l eoa l 
c o n t r o v e r s y .  I a m sure' y o u  can see as Wei]  as T t h a t  t h e r e  is 
a-iways t h e  p o t e n t i a l  fo r  t h e  s e l e c t i o n  o f  a j u d g e  w h o  s i m p l y  
s h o u l d  n o t  b e c h o s e n  t o h e a r  a g i v e n  case. I a l s o  h o p e  y o u  c a n  
u n d e r s t a n d  t h a t  j u d g e s ,  as h u m a n  b e i n g s ,  ar e s e n s i t i v e  to t h e i r  
r e p u t a t i o n  as to fairness.: S i n c e  t o p e r e m p t o r y  c h a l l e n g e  r u l e
m a y  b e  t h e  s i n g i e m o s t -  -iTTtportant m e a n s  by w h i c h  j u d i c i a l  
r e p u t a t i o n s  can b e  d e v e l o p e d  and c o m m u n i c a t e d , t h e i r  c o n t i n u e d  
e x i s t e n c e  is c r i t i c a l .

I u n d e r s t a n d  t h a t  t h e r e  a r e  c o n c e r n s  o f  e x p e d i e n c y  w h i c h  w o u l d  
m i l i t a t e  in f a v o r  of  r e p e a l i n g  the  p e r e m p t o r y  c h a l l e n g e  rule. I, 
fo r  one, f a v o r  t a k i n g  m e a s u r e s  w h i c h  i n c r e a s e  t h e  e f f i c i e n c y  and 
r e d u c e  t h e  c o s t  of the  l e ga l s ys te m.  N e v e r t h e l e s s ,  the 
i m p o r t a n c e  of  th e  p e r e m p t o r y  c h a l l e n g e  p r o c e d u r e  in t e r m s  of 
j u d i c i a l  q u a l i t y  a nd  f a i r n e s s  o f f s e t s  b y  far its c o s t  in t e r m s  of 
e f f i c i e n c y  and e x p e n s e .  T h e r e f o r e ,  I h o p e  t h a t  y o u  w i l l  o p p o s e  
p a s s a g e  of  H o u s e  B i l l  79.
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M a y  11, 1933

S p e a k e r  J o e  H a y e s  
H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A l a s k a  99811 

D e a r  S p e a k e r  Hayes:

O n  a d v i s e  f r o m  R i c h a r d  Fo lt a , L e g a l  C o u n s e l  fo r  the 
L e g i s l a t i v e  A f f a i r s  A g e n c y ,  I a m  r e s p e c t f u l l y  r e t u r n i n g ,  for 
y o u r  a t t e n t i o n ,  H o u s e  B i l l  No. 7 9 (ct r u l e  failed) ( r ep ea li n g 
p e r e m p t o r y  d i s q u a l i f i c a t i o n  of a judge) , w h i c h  ha s  b e e n  in 
the S e n a t e  J u d i c i a r y  C o m m i t t e e .

A t t a c h e d  yo u  w i x i  f i n d  a c o p y  of  Mr. F o l t a ' s  m e m o  a l o n g  
w i t h  the o r i g i n a l  a n d  c o m m i t t e e  c o p i e s  of  the bi ll.

S i n c e r e l y ,

S e n a t o r  B i l l  Ray, C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e

A t t a c h m e n t s :  3



LEGISLATIVE AFFAIRS AGENCY

M  E M  0 R A  N D U M  M a y  11, 1983

S U B J E C T :

TO:

FROM:

HB  79 —  e f f e c t  on  c o u r t  r u l e s

S e n a t o r  B i l l  Ray f
C hairmar., S e n a t e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  C. F o l t a  
L e g i s l a t i v e  C o u n s e l

L

S e c t i o n  2 of the a b o v e  r e f e r e n c e d  b i l l  as p a s s e d  b y  the 
H o u s e  reads:

(d) A  j u d i c i a l  o f f i c e r  m a y  be d i s q u a l i f i e d  o n l y  u n d e r
th i s s e c t i o n  or  A S  2 2 . 3 0 . 0 7 0 .

It is o u r  o p i n i o n  t h a t  Sec. 2 has  the e f f e c t  of  c h a n g i n g  
Ru l e ]0(c) a n d  R u l e  25(d), R u l e s  of C r i m i n a l  P r o c e d u r e ,  an d  
R u l e  42(c), R u l e s  of  C i v i l  P r o c e d u r e  a n d  to be  e f f e c t i v e  the  
b i I l m u s t  be a p p r o v e d  b y an a f f i r m a t i v e  v o t e  o f  t w o - t h i r d s  
of  the fu ll  m e m b e r s h i p  o f  e a c h  h o u s e  u n d e r  R u l e  39(e) of the 
U n i f o r m  Ru les . T h e  H o u s e  b i l l  t i t l e  s h o u l d  a l s o  n o t e  the 
c h a n g e  in the c o u r t  rul es;  h o w e v e r  t h a t  c a n  o n l y  be a c c o m­
p l i s h e d  in th e  House.

R C F :1jb 
19/014



•ilii L E G I S L A T U R E  OF Tr~. S T A T E  O F  A L A S K A  

}. T H I R T E E N T H  I^.'-ISIA'TORE

F I S C A L  NOTE .

I. ’ R E Q U E S T
Bill/Resolution No. HB 79________ _______________________________________
Title " A n  Ar t  r e p e a l i n g  Dereroto-v fi r a d o n  of a iudge....11______
R e q u e s t e d  b y  H o u s e  J u d i c i a r y  Coo-?: t l  ee_____________________ D a t e_1 / 2 6 / B 3 ________ _

II. F I S C A L  D E T A I L

A g e n c y  A f f e c t e d  D e p a r t m e n t  of L a v _______________________________________ _ _________

P r o g r a m  C a t e g o r y  A f f e c t e d  A d m i n i s t r a t i o n  of J u s t i c e ____________ ____________

ER U ,  P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d  P r o s e c u t i o n __________________________ _

( N o t e *  I f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  is a f f e c t e d ,  s e p a r a t e  i i n e - i t e m  

a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  the a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

F Y  S 3 F Y  84 F Y  8 5 F T  8 6 3 CO F Y  8 3

1 0 0  P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L

3 0 0  C O N T R A C T U A L

4 0 0  C O M M O D I T I E S

5 0 0  E Q U I P M E N T

6 0 0  L A N D  &  S T R U C T U R E S

7 0 0  G R A N T S ,C L A I M S ,E T C .

•

T O T A L  X  X X
C o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  at t h i s  time. S e e  a n a l y s i s  b e l o w .

F U N D I N G  ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  a t  this time.

G E N E R A L  F U N D X X y

F E D E R A L  FUND'!

O T H E R  ( S p e c i f y  S o u r c e )
.

III. A N A L Y S I S  (Se e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III)

A l t h o u g h  n o t  q u a n t i f i a b l e  at  t h i s  t i m e ,  t h i s  b i l l  h a s  t h e  
p o t e n t i a l  f o r  c a u s i n g  a s i g n i f i c a n t  f i s c a l  i m p a c t  o n  t h e  D e p a r t ­
m e n t  o f  L a w ,  t h e  P u b l i c  D e f e n d e r  a n d  t h e C o u r t  S y s t e m .  T h e  
d e p a r t m e n t  r a r e l y  u s e s  p e r e m p t o r y  d i s q u a l i f i c a t i o n  a n d  t h e  
d e p a r t m e n t ' s  C r i m i n a l  D i v i s i o n  p r o b a b l y  d o e s  s o  o n l y  10 o r  12 
t i m e s  e a c h  y e a r .  The. p r o b l e m  w i l l  a r i s e  f r o m  t h e  p r i v a t e  

c r i m i n a l  d e f e n s e  b a r  w h i c h  d i s q u a l i f i e s  s o m e  j d g e s  307. o r  407. o f  
t h e  t i m e . ^  I f t h e  p r i v a t e  b a r  c o n t i n u e s  to s e e k  t h i s  s a m e  l e v e l  

d i s q u a l i f i c a t i o n ,  b a s e d  o n  c a u s e ,  o u r  p r o s e c u t o r s  w i l l  t h e n  h a v e  
t o • d e v o t e  s u b s t a n t i a l  p o r t i o n s  o f  t h e i r  t i m e  p a r t i c i p a t i n g  in a 

t w o - t i e r  d i s q u a l i f i c a t i o n  h e a r i n g  p r o c e s s .  W i t h o u t  a n y  p r i o r  
e x p e r i e n c e  tc g u i d e  u s ,  t h e  d e p a r t m e n t  is h e s i t a n t  to  s p e c u l a t e  
o n  t h e  actus, a c o s t  t h a t  t h i s  b i l l  m i g h t  c a u s e .  T h e  d e p a r t m e n t

-*-̂ ey e , c h a t  t h i s  b i l l  w i l l  h a v e  t h e  e f f e c t  o £ , h a m D e r i n e  i t s  
o v e r a l l  a b i l i t y  to p r o s e c u t e  c r i m i n a l  o r r e n s e s ,  by d i v e r t i n g
a l r e a d y  d i m i n i s h e d  r e s o u r c e s  f r o m  o t h e r  m a t t e r s  c u r r e n t l y  b e i n g  
a d d r e s s e d .  . . .  ,

k a L J . i i / v x ,
IV. D A T E  J a n u a r y  28 .  1 9 8 3  PREPAr.ED S Y  R i c h a r d  I. P e g u e s . M ? i r .  A d m . S v ' c s .

A G E N C Y  D p r i  p y r r n p p  r  o f  l a w ________________________________________________________________________
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Schaihle, Stalev. DeLisio & Cook. Inc.
■\ Professional l.vpal Cor/toroiion

IV irh an k t. O ffice
(iracc  Brr£ Schailile 
l l o n jn l  Su lry
Dcnni> E . Gwk
Bariiara L  Schuliruann 
R o lw rl II. C n N t l i ^  
Charles I) . S iltcv . Jr. 
C c ran l R . L jF a r lr  
G rrp o n  U . Ln^mricr

Anrho rapc O ffice
S jlrp lirn  S. IV L in o  
A lan S lu rry  
J»»wph M. Moran 
M ichael C. G rrap lih  
P a lr ir ia  I., ZoIh'I 
W alter J. S 'itn llo  
L y n n  L. C a ^ r l

O f Counsel:
W illiam  V. Bopprv«

M a r c h  29. 1983

R e p r e s e n t a t i v e  A n t h u n y  N. V a s k a  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H o u s e  B i l l  79,
R e p e a l i n g  P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s

D e a r  R e p r e s e n t a t i v e  V a s k a :

H o u s e  Bill 79 w o u l d  e l i m i n a t e  th e p e r e m p t o r y  c h a l l e n g e  of 
judg es.  It w o u l d  t h u s  o n l y  a l l o w  c h a l l e n g e s  of j u d g e s  for 
c a u s e  u n d e r  A.S. 2 2 . 2 0 . 0 2 0 .  If o n l y  c h a l l e n g e s  for c a u s e  are 
a l l o w e d ,  t h e n  c h a l l e n g e s  for c a u s e  w i l l  i n c r e a s e .  U n d e r  the 
p r e s e n t  s y st em , I do n ot  h e s i t a t e  to a p p e a r  b e f o r e  j ud g e s  
t h a t  I h a v o  c h a l l e n g e d  p e r e m p t o r i l y .  T h e r e  ar e m a n y  r e a s o n s  
for c h a n g i n g  a judge.

H o w e v e r ,  if y o u  c h a l l e n g e  a j u d g e  for cause, it is a v e r y  
s e r i o u s  a c c u s a t i o n .  Y o u  m u s t  state, by a f f i d a v i t ,  t h a t  y o u  
fe e l the j udg e c a n n o t  be fa i r and  i m p a r t i a l .  In a wa y , y o u  
a r e s t a t i n g  the j u d ge  has no t  f o l l o w e d  the j u d i c i a l  c a n o n s  of 
et h i c s .  S / h e  has f a i l e d  to r e c u s e  h i m s e l f  or h e r s e l f  w h e n  
that is w h a t  s h o u l d  h a v e  h a p p e n e d .  If I ev er  had to 
c h a l l e n g e  a ju dge  for  cau se , I w o u l d  n e v e r  w a n t  to a p p e a r  
b e f o r e  t h a t  ju dge ag a in . I w o u l d  c o n t i n u e  to c h a l l e n g e  th at  
j u d g e  for ca us e,  p a r t i c u l a r l y  if tha t is w h a t  m y  c l i e n t  
w a n t e d  or i n s i s t e d  up on.

U s i n g  this m e t h o d  of d i s q u a l i f i c a t i o n  w i l l  c a u s e  a n  i n c r e a s e  
in l e g al  c o s t s  and  e x p e n s e s  for c l i e n t s ,  an d w i l l  i n c r e a s e  
the w o r k  of judges. A t t o r n e y s  w i l l  h a v e  to fi l e m o t i o n s  to 
d i s q u a l i f y  for ca use, a c c o m p a n i e d  by a f f i d a v i t s  and 
m e m o r a n d a .  T h e r e  w i l l  be h e a r i n g s  on the m o t i o n .  If the 
m o t i o n  is f i r s t  de n i e d ,  t h e n  it is a s s i g n e d  to a n o t h e r  j u dg e 
for h e a r i n g  u n d e r  A.S.  2 2 . 2 0 . 0 2 0 ( c ) .  If the m o t i o n  is s t i l l  
de n i e d ,  th e q u e s t i o n  c a n  go up  on a pp ea l,  or at l e a s t  a 
p e t i t i o n  for r e v i e w  c a n  be fi led . T h e  p e r e m p t o r y  c h a l l e n g e  
s y s t e m  is so m u c h  m o r e  e f f i c i e n t ,  th at  it s h o u l d  be r e t a i n e d .

If ere a r e  p r o b l e m s  b e c a u s e  t h e r e  a r e s i n g l e  j u d ge  
d i s t r i c t s ,  t h o s e  a r e  p r o b l e m s  s h o u l d  be s o l v e d  by i n g e n i o u s

300  ltanu'll<' Street 
(9 0 7 ) 1 52 -1 8 55

l\ .-t O ffice Ho\ K 10 
Cal.le A<l)lfc>«. -  M KK I'A IK

ratrliankx. Alaska 9 9 7 0 7  
Telex No. 3 3 -1 1 6

Anrliorupr O f f i i r :  9 1 3  U r* i lilla Vwniir, I'o-i O f f i r r  lin \ 2H10. Amlmruju*. Mu^ku 995)0-21141) (9 0 7 ) 2 7 9 -9574



M a r c h  29, 198 3 
P a g e  -2-

u s e  of t e l e p h o n e  h e a r i n g s ,  ard, if n e c e s s a r y ,  a s s i g n m e n t  of a 
judge f r o m  a d i f f e r e n t  d i s t r i c t  to h a n d l e  m o t i o n s  an d the 
trial. E l i m i n a t i n g  the p e r e m p t o r y  c h a l l e n g e  of j ud g e s  w i l l  
not s o l v e  t h e  p r o b l e m .

A l a s k a  is s t i l l  a s m a l l  e n o u g h  s t a t e  th at  m a n y  p e o p l e  k n o w  
ju dge s t h a t  t h e y  c o m e  be f o r e .  If t h e y  a r e  not c o m f o r t a b l e ,  
for w h a t e v e r  r e a s o n ,  t h e y  s h o u l d  h a v e  the r i g h t  to on e 
p e r e m p t o r y  c h a l l e n g e .  T h e  t im es  w h e n  t hi s has b e c o m e  a 
p r o b l e m  for the c o u r t  s y s t e m  a r e  t im es  w h e n  a j u dg e ha s 
a n n o u n c e d  p u b l i c a l l y  the s e n t e n c e  s / h e  i n t e n d s  to g i v e  in all 
d r u n k  d r i v i n g  cas es , for e x a m p l e ,  or c a s e s  w h e r e  l a w y e r s  and 
l i t i g a n t s  h a v e  c o n s i s t e n t l y  fe l t t h a t  the j u d g e ' s  d e m e a n o r  or 
d e c i s i o n s  w e r e  u n a c c e p t a b l e .

T h e  p e r e m p t o r y  s y s t e m  w o r k s  v e r y  e f f i c i e n t l y .  If a j u dg e is 
c h a l l e n g e d ,  a n o t h e r  ju dge  is v e r y  s i m p l y  a s s i g n e d  to the 
case. On e  p i e c e  of p a p e r  n e e d s  to be f i l e d  by th e  a t t o r n e y ,  
and a n o t h e r  is f i l e d  by the c ou rts . (See C i v i l  R u l e  42.)

T h e  p e r e m p t o r y  c h a l l e n g e  of ju dg es  s h o u l d  be r e t a i n e d .  I 
u r g e  y o u  to d e f e a t  H o u s e  B i l l  79.

S i n c e r e l y ,

S C H A I B L E , S T AL EY ,  D e L I S I O  & COOK. Inc.

By:

B a r b a r a  L. S c h u h m a n n

B L S : s k b
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R e p r e s e n t a t i v e  A n t h o n y  N. V a s k a  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H o u s e  B i l l  79,
R e p e a l i n g  P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s

D e a r  R e p r e s e n t a t i v e  V a s k a :

H o u s e  B i l l  79 w o u l d  e l i m i n a t e  th e p e r e m p t o r y  c h a l l e n g e  of 
j ud ges . It w o u l d  thus  o n l y  a l l o w  c h a l l e n g e s  of jud ge s for 
c a u s e  u n d e r  A. S.  2 2 . 2 0 . 0 2 0 .  If o n l y  c h a l l e n g e s  for c a u s e  ar e 
a l l o w e d ,  t h e n  c h a l l e n g e s  for c a u s e  w i l l  i n c r e a s e .  U n d e r  the 
p r e s e n t  s y s t e m ,  I do not h e s i t a t e  to a p p e a r  b e f o r e  ju dg e s  
t h a t  I h a v e  c h a l l e n g e d  p e r e m p t o r i l y .  T h e r e  are m a n y  r e a s o n s  
for c h a n g i n g  a judge.

H o w e v e r ,  if y o u  c h a l l e n g e  a j u dg e for cause, it is a v e r y  
s e r i o u s  a c c u s a t i o n .  Y o u  m u s t  st ate , b y a f f i d a v i t ,  t h a t  y o u  
f ee l the j u dg e c a n n o t  be fa i r an d I m p a r t i a l .  In a way , y o u  
a r e  s t a t i n g  the judge ha s not f o l l o w e d  the j u d i c i a l  c a n o n s  of 
e t h i c s .  S / h e  has f a i l e d  to r e c u s e  h i m s e l f  or h e r s e l f  w h e n  
t h a t  is w h a t  s h o u l d  h a v e  h a p p e n e d .  If I e v e r  had  to 
c h a l l e n g e  a j u dg e or cau se , I w o u l d  n e v e r  w a n t  to a p p e a r  
b e f o r e  t h a t  ju dge  cg ain . I w o u l d  c o n t i n u e  to c h a l l e n g e  th at  
j u d g e  for ca us e ,  p a r t i c u l a r l y  if that is w h a t  ray c l i e n t  
w a n t e d  or i n s i s t e d  upon.

U s i n g  th is  m e t h o d  of d i s q u a l i f i c a t i o n  w i l l  c a u s e  an  i n c r e a s e  
in l e ga l c o s t s  and e x p e n s e s  for c l i e n t s ,  and  w i l l  i n c r e a s e  
t he w o r k  or judges. A t t o r n e y s  w i l l  h a v e  to fi l e m o t i o n s  to 
d i s q u a l i f y  for cause, a c c o m p a n i e d  by a f f i d a v i t s  an d  
m e m o r a n d a .  T h e r e  w i l l  be h e a r i n g s  on the m o t i o n .  If the 
m o t i o n  is f i r s t  d en ie d,  t h e n  it is a s s i g n e d  to a n o t h e r  j ud ge 
for h e a r i n g  u n d e r  A.S. 2 2 . 2 0 . 0 2 0 ( c ) .  If th e  m o t i o n  is s t i l l  
d e n i e d ,  the q u e s t i o n  can go up  on a p pe al , or at l e a s t  a 
p e t i t i o n  fo r r e v i e w  c a n  be fi led . Th e  p e r e m p t o r y  c h a l l e n g e  
s y s t e m  is so m u c h  m o r e  e f f i c i e n t ,  that  it s h o u l d  be r e t a i n e d .

If t h e r e  a r e  p r o b l e m s  b e c a u s e  t h e r e  ar e s i n g l e  ju dge 
d i s t r i c t s ,  t h o s e  ar e p r o b l e m s  s h o u l d  be s o l v e d  by i n g e n i o u s

3 00  11 inu'tli' St reel l\» t  O fiiro  Hn\ 8 1 0  I'airliank*. A la-ka 0 0 7 0 7
(9 0 7 ) 132*1855  (atlilr Adilrr.s * M KKFA IIl Trlrx No. 35-41C.
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u s e of t e l e p h o n e  h e a r i n g s ,  and, if n e c e s s a r y ,  a s s i g n m e n t  of a 
ju dge f r o m  a d i f f e r e n t  d i s t r i c t  to h a n d l e  m o t i o n s  a n d  the 
trial. E l i m i n a t i n g  the p e r e m p t o r y  c h a l l e n g e  of j u d g e s  w i l l  
not s o l v e  th e p r o b l e m .

A l a s k a  is s t i l l  a s m a l l  e n o u g h  s t a t e  t h a t  m a n y  p e o p l e  k n o w  
u d ge s t h a t  they c o m e  b e fo re . If t h e y  a r e  n o t  c o m f o r t a b l e ,
)r w h a t e v e r  rea so n , t h e y  s h o u l d  h a v e  th e r i g h t  to one 
'r emp tor y c h a l l e n g e .  T h e  t i m e s  w h e n  t h i s  ha s b e c o m e  a 

.rob le m for the c o u r t  s y s t e m  a r e  t i m e s  w h e n  a j u d g e  has 
a n n o u n c e d  p u b l i c a l l y  the s e n t e n c e  s / h e  i n t e n d s  to g i v e  in all 
d r u n k  d r i v i n g  cases, for e x a m p l e ,  or c a s e s  w h e r e  l a w y e r s  and 
l i t i g a n t s  h a v e  c o n s i s t e n t l y  felt  t h a t  the j u d g e ' s  d e m e a n o r  or 
d e c i s i o n s  w e r e  u n a c c e p t a b l e .

T h e  p e r e m p t o r y  s y s t e m  w o r k s  v e r y  e f f i c i e n t l y .  If a j ud ge  is 
c h a l l e n g e d ,  a n o t h e r  j udg e is v e r y  s i m p l y  a s s i g n e d  to the 
case. O n e  p i e c e  of p a p e r  n e e d s  to be f i l e d  by l e a t t o r n e y ,  
and a n o t h e r  is f i l e d  by the  c o u r t s .  (S e e  C i v i l  R u l e  42.)

The p e r e m p t o r y  c h a l l e n g e  of j u dg e s  s h o u l d  be r e t a i n e d .  I 
u r g e  y o u  to d e f e a t  H o u s e  B i l l  79.

S i n c e r e l y

S C H A I B L E .  S TA LE Y.  D e L I S I O  t* C OOK , Inc

B a r b a r a  L. S c h u h m a n n

B L S : s k b
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charman , o c o r r* o o
l y M O N D  V .  P O R K S  
cnicr w jn c t  uiRRCMe coo*cr February 28, 1983

Senator Bill Ray
Chairman, Senate Judiciary Committee 
Pouch t
Juneau, AK 99811

Dear Senator Ray:

At the request of Judicial Council members, the 
Council's staff undertook a review of potential solutions to 
problems created oy peremptory challenges to judges. Our work 
focused on solutions which permit the continued existence of 
the right to such challenges while alleviating the adminis­
trative problems created by their frequent, use. Because your 
committee will be considering both:SB l O O a n d / H B  79, we are 
providing our preliminary memorandum for your information.

The
prior to the 
final report 
on April 6. 
beforehand,

enclosed memo describes our research completed 
Council's meeting on February 15 - 16, 1983. Our 
will be presented to the Joint Judiciary Committee 
If you would like to have further information 

please let me kno...

Sincerely,

Francis L. Bremson 
Executive Director

V.

FB/pd

Enclosure
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S R  # 2 0 9 9 7 - A
F a i r b a n k s  A l a s k a  9 97 01

S e n a t o r  B i l l  Ray
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  
S t a t e  C a p i t o l  
P o u c h  V
J u n e a u ,  A l a s k a  99 811

Re: H o u s e  Bi ll  No. 7 9 a m

D e a r  S e n a t o r  Ray:

P l e a s e  do  n o t  p a s s  th e b i l l  t h a t  w o u l d  r e p e a l  the 
p e r e m p t o r y  d i s q u a l i f i c a t i o n  of  a judge. I a m  an a t t o r n e y  an d  
h a v e  b e e n  p r a c t i c i n g  l a w  in b o t h  the  p u b l i c  an d  p r i v a t e  s e c t o r  in 
F r b a n k s  for  a l m o s t  t w e l v e  ye ar s.  I c o n s i d e r  the  r i g h t  to 
p e r e m p t o r i l y  d i s q u a l i f y  a j u d g e  on e  of the m o s t  i m p o r t a n t  r i g h t s  
a f f o r d e d  a l i t i g a n t  u n d e r  th e c o u r t  rules. No t  o n l y  is it i m p o r­
tant to  d e f e n d a n t s  in c r i m i n a l  cases, b u t  it is at l e a s t  e q u a l l y  
i m p o r t a n t  to p l a i n t i f f s  a n d  d e f e n d a n t s  ( in c l u d i n g  the State) in 
c i v i l  c a s e s  and  to th e p r o s e c u t i o n  in c r i m i n a l  cases.

A l t h o u g h  t h e r e  a r e  m a n y  r e a s o n s  v/hy a l i t i g a n t  m i g h t  
c h o o s e  to d i s q u a l i f y  a ju dge , the c h i e f  v a l u e  of the  r i g h t  to 
d i s q u a l i f y  a j u dg e  is t h a t  it g i v e s  the l i t i g a n t s  a f e e l i n g  of 
b e i n g  t r e a t e d  f a i r l y  by the c o u r t  syst em.  If l i t i g a n t s  feel th at  
a j u d g e  m a y  be  b i a s e d  or p r e d i s p o s e d  to r u l e  in a c e r t a i n  way, 
the c r e d i b i l i t y  a n d  e f f e c t i v e n e s s  of th e j u s t i c e  s y s t e m  is 
s e v e r e l y  c u r t a i l e d .

Al s o,  t h e r e  n e e d s  to be a w a y  for p a r t i e s  to k e e p  a b a d 
j u d g e  f r o m  h e a r i n g  t h e i r  case. D i s q u a l i f i c a t i o n  of  a j u d g e  for 
c a u s e  u n d e r  AS 22. 20. 020 is d i f f i c u l t  a n d  o n l y  a p p l i e s  in v e r y  
l i m i t e d  c i r c u m s t a n c e s .  A  p< r e m p t o r y  d i s q u a l i f i c a t i o n  is a v e r y  
e f f i c i e n t  w a y  for a p a r t y  tc fr ee  h i m s e l f  f r o m  the c o n t r o l  of a 
j u d g e  w h o  the p a r t y  t h i n k s  (rightly or  w r o n g l y )  w i l l  t r e a t  h i m  
u n f lirly.



P l e a s e  l i s t e n  to t h e  l a w y e r s  (both p r i v a t e  a n d  public) 
a n d  j u d g e s  t h a t  a r e  i n v o l v e d  in the j u s t i c e  s y s t e m  a n d  h a v e  
d i r e c t  e x p e r i e n c e  w i t h  p e r e m p t o r y  d i s q u a l i f i c a t i o n s .  P l e a s e  
d o n ' t  b a s e  y o u r  d e c i s i o n  on  w h e t h e r  to p a s s  t h e b i l l  o n b u d g e t a r y  
r e a s o n s .  I k n o w  of e x c e e d i n g l y  fe w l a w y e r s  w h o  b e l i e v e  t h a t  th i s 
v a l u a b l e  r i g h t  to p e r e m p t o r i l y  d i s q u a l i f y  a j u d g e  s h o u l d  be d o n e  
a w a y  wi th.  W h a t e v e r  g o o d  m i g h t  be  a c c o m p l i s h e d  b y  th e r e p e a l  
w i l l  be  v a s t l y  o v e r s h a d o w e d  by  the r e s u l t i n g  e r o s i o n  of  p u b l i c  
c o n f i d e n c e  in the c o u r t  syst em.

V e r y  s i n c e r e l y ,

E. J o h n  A t h e n s ,  Jr.



TAKEN FROM THE SENATE JUDICIARY COMMITTEE MEETING MINUTES OF 

MAY 11, 1983:

The third order of business was House Bill 79— Repealing peremptory 
disqualifications of judges, as to which Senator Ray announced that 
he is sending the bill back to the House with a letter to Speaker 
Hayes, (letter attached) stating that, based on information recently 
received, it is the Judiciary Committee's belief that the bill was 
either improperly passed or the title is wrong and that these pro­
blems must be resolved by the House. Tire re were no objections to 
this course of action and it was so ordered.



J

T E S T I M O N Y  O F  J U D G E  J A M E S  D. H O R N A D A Y ,  H O M E R  

F e b r u a r y  2, 1983

Mr. C h a i r m a n  and l a d l e s  and g e n t l e m e n  of the C o m m i t t e e ,  t h a n k  y o u  f o r  h o l d i n g  

t his h e a r i n g  and i n v i t i n g  me to a d d r e s s  the C o m m i t t e e .  I h o p e  I am n o t  the 

m o n s t e r  j u d g e  t h a t  e v e r y o n e  h a s  b e e n  t a l k i n g  about. M y  n a m e  is J a m e s  D. 

H o r n a d a y  and f r o m  a p e r s p e c t i v e  of n e a r l y  20 y e a r s  in A l a s k a  I a m  s p e a k i n g  to 

y o u  t o d a y  as a j u d g e .  T h e  j u d i c i a l  c a n n o n s  p e r m i t  and e v e n  r e q u i r e  that judges 

s p e a k  out f o r  the i m p r o v e m e n t  of the a d m i n i s t r a t i o n  of j u s t i c e .  A n d  w i t h  all of 

the c o m m e n t s  b y  m a n y  o f  n y  l a w y e r  f r i e n d s  I fee l  a l i t t l e  l i k e  D a v i d  w h e n  he 

w e n t  u p  a g a i n s t  G o l i a t h .  T h e  m e n  and w o m e n  of g oo d  w i l l  c an  a n d  do  d i f f e r  in 

t h e i r  o p i n i o n s ,  a n d  it d o e s  r e m i n d  a l i t t l e  of the o l d  A l a s k a  a d a g e  that if the 

l a w y e r s  a r e  a g a i n s t  s o m e t h i n g  it m u s t  be w o r t h w h i l e .  I w i s h  it w e r e  so m e o n e  

e l s e  w h o  w a s  o n  t h e  l i n e  " a t h e r  t h a n  me, f r a n k l y  I w o u l d  r a t h e r  be p l a y i n g  

b a s k e t b a l l  or  w o r k i n g  oi. i l e g a l  h i s t o r y  p r oj e c t .  But the q u e s t i o n  o f  the 

p e r e m p t o r y  c h a l l e n g e  is i n v o l v e d  w i t h  the i n d e p e n d e n c e  o f  th e  j u d i c i a r y  and the 

d e c r e a s i n g  r e s p e c t  f o r  the j u d i c i a r y .  F i r s t  of all, th e  p e r e m p t o r y  c h a l l e n g e  is 

n o t  a f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t ;  it doe s  not e v e n  e x i s t  a n yw h e r e  in the 

F e d e r a l  s y s t e m ! a n d  t h e r e  a r e  f e d e r a l  j u d g e s  in e v e r y  s t a t e  a n d  t e r ri t o r y .  

A p p a r e n t l y  it d o e s  n o t  e v e n  e x i s t  in the v a s t  m a j o r i t y ,  a b out tw o - t h i r d s  of the 

s t a t e s .  A 1 aslca- xs in the e x t r e m e  m i n o r i t y .  It did n o t  e x i s t  in A T a s k a  u n t il  a

f e w  y e a r s  a g o  w h e n  s o m e  l a w y e r s  p u s h e d  it t h r o u g h  the L e g i s l a t u r e .  T h e  Federal 

s y s t e m - a n d ~ t h e  m a j o r i t y  of~istates get a l o n g  j u s t  f i n e  w i t h o u t  it. N o w  as one 

e x a m p l e ,  d r u n k  d r i v i n g  c a s e s  a r e  the m o s t  s e r i o u s  p r o b l e m  f a c i n g  the A l a s k a  

C o u r t  S y s t e m .  O v e r  h a l f  of a l l  the jury t r i a l s in the e n t i r e C o u r t  S y s t e m  are 

d r u n k  d r i v i n g  c a s e s T  D r i n k i n g w a s  i n v o l v e d  in o v e r  B O Z ^ o f  the t r a ffic  '

-nrt a l i t r e s ; o v e r  2 0 0  t h o u s a n d  are k i l l e d  or injurecf a n n u a l l y  on o u r  n a t i o n ' s  

h i g h w a y s .  L e t ' s  m a k e  c l e a r  w h a t  the L e g i s l a t u r e  ha s  a l r e a d y  d o n e ;  the 

L e g i s l a t u r e  h a s  p a s s e d  l e g i s l a t i o n  p r o v i d i n g  for up to o n e  y e a r  in j a i l  and 

$ 5 , 0 0 0  fine, r e v o c a t i o n  of l i c e n s e s  and c o m m u n i t y  w ork. N o w  the s t a t u t e s  

s p e c i f i c a l l y  s t a t e s  t h a t  for the first o f f e n s e  a d e f e n d a n t  in to r e c e i v e  not 

l e s s  than 72 c o n s e c u t i v e  h o u r s .  It is too s e r i o u s  a p r o b l e m  to l e a v e  in the 

h a n d s  of the a t t o r n e y s  and that is the n o n A - e f f e c t  of the p e r e m p t o r y  c h a l l e n g e

w i t h o u t  cause. J u d g e s  ar e  c o n c e r n e d  a b o u t  the p e r e m p t o r y  c h a l l e n g e ;  it is

a f f e c t i n g  s e n t e n c e  ;. T h e  C h i e f  J u s t i c e  h a s  s t a t e d  p u b l i c l y  t h a t  the p e r e m p t o r y  

c h a l l e n g e  m o d e r a t e s  s e n t e n c e s  and that a j u d g e  h a s  to w a l k  a f i n e  l i n e  and if 

t h e y  get too f a r  o v e r  the y  w i l l  be r e m o v e d  by tli; p e r e m p t i o n .  1 w a s  told by t. e

p r e s i d i n g  J u d g e  t h a t  I ha d  to t a k e  p e r e m p t i o n s  into c o n s i d e r a t i o n  w h e n  1

s e n t e n c e .  It is the m o s t  f r e q u e n t  topic of c o n v e r s a t i o n  at the A n n u a l  J u d i c i a l  

C o n f e r e n c e .  T h e  l e a d i n g  a u t h o r i t y  on c o u r t  d e l a y  c a l l e d  the A l a s k a  p e r e m p t o r y  

c h a l l e n g e  an a b s o l u t e  a b o m i n a t i o n ,  t h o s e  w e r e  his w o r d s .  R e p r e s e n t a t i v e s  of the 

N a t i o n a l  C e n t e r  o f  S t a t e  C o u r t s  w e r e  a m a z e d  at the e x i s t e n c e  of the r e m o v a l 

w i t h o u t  c a u s e .  I h a v e  h e a r d  j u d g e s  tell the C h i e f  J u s t i c e  t h e y  a r e  c o r ^ u m e d  

a b o u t  the p e r e m p t i o n .  It is a p r o b l e m  s t a t e - w i d e ,  not j u s t  in H o m e r .  You h ave 

h e a r d  the l a w y e r  in B e t h e l  and the* p r o b l e m s  there. Y o u ' v e  h e a r d  the j u d g e s  in 

F a i r b a n k s .  It e x i s t s  in K o d i a k ,  K e t c h i k a n ,  J u n e a u  a n d  al l  o v e r  the state, even 

in m u l t i - j u d g e  a r e a s .  N o w  w e  a n n o u n c e d  a p a t t e r n  of s e n t e n c i n g  in d r u n k  d r i v i n g  

c a s e s  in H o m e r  a b o u t  a y e a r  ag' w h i c h  w a s  e f f e c t i v e ,  b u t  s e n t e n c e s  w e r e  c l e a r l y  

w i t h i n  the s e n t e n c e s  p e r m i t t e d  by the L e g i s l a t u r e .  F i f t e e n  d a y s  is .less than 5% 

of the m a x i m u m  p e n a l t y .  A l t h o u g h  the a n n o u n c e d  p a t t e r n  is n o  l o n g e r  in effect 

and w a s  r e s c i n d e d  w h e n  the h i g h e r  c o u r t  ruled that it c o u l d  no t  be a p p l i e d .

T h e r e  are s e n t e n c i n g  p a t t e r n s  in A l a s k a ,  a t t o r n e y s  k e e p  r e c o r d s  of the s e n t e n c e s  

of j u d g e s .  So t h e r e  a r e  p a t t e r n s  but k n o w n  o n l y  to th e  j u d g e s  and the lawyers. 

T h e  publ i c ,  i n c l u d i n g  the p o t e n t i a l  d e f e n d e r s ,  do not k n o w  the p a t t e r n s .  It is 

tim e to o p e n  up th e  S y s t e m  and b r i n g  it out f r o m  b e h i n d  the c l o s e d  d o o r s  of the
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l e g a l  p r o f e s s i o n .  N o w  I w a s  a l a w y e r  f o r  10 y e a r s  and y o u  a r e  n e v e r  going to 

s a t i s f y  the l a w y e r s  on s e n t e n c i n g .  A b o u t  6 y e a r s  a g o  w e  i n i t i a t e d  the first 

w o r k  p r o g r a m ,  a l t e r n a t e  w o r k  p r o g r a m ,  f o r  d r u n k  d r i v e r s  in A l a s k a .  Some l a w ye r s  

s u p p o r t e d ,  bu t  o t h e r  c o m p l a i n e d  t hat w o r k  w a s  a c r u e l  a n d  u n u s u a l  punishm e n t .

N o w  tne p r o g r a m  h a s  Deen r e i n s t i t u t e d  p u r s u a n t  to the c o m m u n i t y  w o r k  w h i ch  the 

L e g i s l a t u r e  ha s  m a d e  a s e n t e n c i n g  tool. N o w  the law'yers are c o m p l a i n i n g  that w e  

a r e  g i v i n g  too m u c h  c o m m u n i t y  w o r k .  A l s o  the a r g u m e n t  that the S y s t e m  w o u l d  be 

f l o o d e d  w i t h  tim e c o n s u m i n g  c h a l l e n g e s  f o r  c a u s e  is q u e s t i o n a b l e ,  as s e v e r a l  

a t t o r n e y s  h a v e  i n d i c a t e d  that t h e y  w o u l d  n o t  u s e  c h a l l e n g e s  f o r  cause. F u r t h e r  

the p r e s i d i n g  j u d g e  d e n i e d  a c h a l l e n g e  b e c a u s e  a g a i n s t  m e  on h e a r i n g  a D W I  case  

a f t e r  the a n n o u n c e d  p o l i c y  w a s  r e s c i n d e d .  T h e  h e a r i n g  t o o k  a l l  of 10 m i n u te s .  

T h e  C o u r t  S y s t e m  and th e  p e o p l e  o f  A l a s k a  s h o u l d  n o t  be h e l d  h e l d  h o s t a g e  by 

a t t o r n e ys t h r e a t i n g  to p l u g  t h e  S y s t e m  w i t h  c h a l l e n g e s  f o r  cause. F u r t h e r  

j u d g e s  w i l l  d i s q u a l i f y  t h e m s e l v e s  If f o r  s o m e  r e a s o n  t h e y  s h o u l d  not h e a r  a 

case. T h e r e  is a l r e a d y  a p r o c e d u r e  f o r  t h i s  a p p r o a c h  t h a t  is in effect.

H o w e v e r ,  a g a i n  n o t e  that a j u d g e  h a s  to g i v e  a ro s o n  w h y  t h e y  are d i s q u a l i f y i n g  

t h e m s e l v e s .  R e l a t e d  to the p e r e m p t o r y  c h a l l e n g e  is a n o t h e r  d e e p  c o n c e r n  w h i c h  I 

h a v e  as a 20 y e a r  A l a s k a n  and as a l a w y e r  and a j u d g e  an d a citiz e n ,  and that is 

the g r o w i n g  lack  of r e s p e c t  f o r  the A l a s k a  J u d i c i a r y  a m o n g  the m e m b e r s  of the 

p u b l i c .  R e p o r t e d l y ,  c o n c e r n  o v e r  t h e  J u s t i c e  S y s t e m  t r a i l e d  o n l y  the c a p i t o l  

m o v e  and s u b s i s t e n c e  in i n t e n s i t y  in the r e c e n t  e l e c t i o n .  A l m o s t  h a l f  of the 

v o t e r s  in the T h i r d  D i s t r i c t  v o t e d  n o t  to r e t a i n  the t r i a l  j u d g e s  last N ov e m b e r .  

T h i s  n e g a t i v e  v o t e  is up n e a r l y  10% in o n l y  4 y e a r s .  H o w  m a n y  y e a r s  w i l l  it be 

b e f o r e  a l l  j u d g e s  are d e f e a t e d ?  S o m e  of the l o n g e r  s e r v i n g  j u d g e s  r e m e m b e r  w h e n  

the y r e c e i v e d  85% a p p r o v a l  r a t i n g s .  F o r  the f i r s t  time in n e a r l y  20 y e a r s  in 

t he l e g a l  p r o f e s s i o n ,  so m a n y  p e o p l e  t o l d  me t h e y  w e r e  v o t i n g  a g a i n s t  a l l  of the 

j u d g e s  that I lost count. A n d  n o t e  that, at l e a s t  t o - d a t e ,  that m os t  of the 

p e o p l e ,  m o s t  of t h e  la y  p e o p l e ,  t e s t i f y i n g  to y o u  a r e  a g a i n s t  the p e r e m p t io n ,  

o n l y  the l a wy e r s  are t e s t i f y i n g  b e f o r e  y o u  in f a v o r  of it. T h a t  should tell yo u  

s o m e t h i n g .  We p r i d e  o u r s e l v e s  in A l a s k a  on the m e r i t  s e l e c t i o n  a p p o i n t m e n t  

p r o c e d u r e  for j u d g e s .  T h e  J u d i c i a l  C o u n c i l  r e c o m m e n d s  the  G o v e r n o r  a p p o i n t s  and 

the p e o p l e  vote, and y e t  the p r e s e n t  s i t u a t i o n  w i t h  the p e r e m p t o r y  c h a l l e n g e  is 

w o r s e  than the m o s t  p a r t i s a n  p o l i t i c a l  e l e c t i o n  of j u d g e s ,  and that a v e r y  few 

a t t o r n e y s  c a n  r e m o v e  a j u d g e  a h o l d  the S y s t e m  h o s t a g e .  Th e  c ost to the pu b li c  

a n d  the w a s t e d  e x p e n s e  and t i m e  is h i g h .  T h e  s e l e c t i o n  p r o c e s s  of w h i c h  we are 

so p r o u d  and the p u b l i c  v o t e  m e a n s  a b s o l u t e l y  n o t h i n g .  Ju s t  as an ex a m p l e ,  I 

w a s  r e q u i r e d  to m o v e  to H o m e r  to take t h e  j u d g e s h i p  in Hoiner. T h e  J u d i c i a l  

C o u n c i l  r e c o m m e n d e d  me for H o m e r  and t h e  G o v e r n o r  s p e c i f i c a l l y  a p p o i n t e d  me to 

H o m e r .  T h e  f a m i l y  m o v e d  h e r e  and h a s  p u t  d o w n  d e e p  roots; w e  h a v e  c h i l d r e n  in 

s c h o o l  of all ages. 1 r e c e i v e d  g o o d  r a t i n g s  f r o m  the l a w y e r s  and the h i g h e s t  

r a t i n g  f r o m  the A l a s k a  P e a c e  O f f i c e r s  a n d  w a s  r e t a i n e d  o v e r w h e l m i n g  by the 

v o t e r s  in the N o v e m b e r  e l e c t i o n  in m y  h o m e  a r e a  by a 2 to 1 m a r g i n .  And 

a l t h o u g h  I a p p r e c i a t e  Mrs. B a r n e s '  i n v i t a t i o n  to A n c h o r a g e ,  1 would p r e f e r  

f r a n k l y  to r e m a i n  in Hom e r .  I d i d  l i v e  in A n c h o r a g e  f o r  a c o u p l e  y e a r s  and I 

have, w e  h ave, a lot of f r i i n d s  up there, h o w e v e r  w e  a r e  p r e t t y  d e e p l y  rooted i n  

H o m e r  at the p r e s e n t  time. T w o  w e e k s  a f t e r  tne  e l e c t i o n  I w a s  a sked to t r a n s f e r  

to A n c h o r a g e  b e c a u s e  of the p e r e m p t i o n s .  I h a v e  b e e n  a s s u r e d  .hat t here is no 

o t h e r  r e a s o n s  for my  t r a n s f e r ,  o n l y  the p e r e m p t i o n s .  N o n e  of my s e n t e n c e s  h a w  

e v e r  b e e n  R e v e r s e d  as e x c e s s i v e .  N o w  t h e r e  a r e  c h e c k s  and b a l a n c e s  that are far 

m o r e  a p p r j p r i a t e  than p e r e m p t i o n s  w i t h o u t  c a u s e  a n d  t h e y  are n u m e r o u s .  If a 

j u d g e  is d o i n g  s o m e t h i n g  i m p r o p e r  t u r n  t h e m  o v e r  to the J u d i c i a l  Q u a l i f i c a t i o n s  

C o m m i s s i o n ,  or c h a l l e n g e  the j u d g e  f o r  ca u s e ,  or t est the j u d g e  in the r e t e n t i o n  

e l e c t i o n s ,  or a p p e a l  the j u d g e ' s  d e c i s i o n ,  o r  a s k  the j u d g e  to v o l u n t a r i l y  

d i s q u a l i f y  h i m s e l f .  T h e  m e s s a g e  is g o i n g  out loud and c l e a r  to the j u d g e s  in 

A l a s k a ,  to the a t t o r n e y s  and to the p u b l i c  t hat i n s p i t e  of the v o t e  of t h o u s a n d s  

that v o t e  m e a n s  n o t h i n g ,  and a h a n d f u l  of a t t o r n e y s  can  a c c o m p l i s h  the t r a n s f e r
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of a j u d g e ,  and t h r e a t e n  o t h e r  j u d g e s  t h r o u g h  p e r e m p t i o n s  f o r  w h i c h  t h e y  d o  not 

e v e n  h a v e  to g i v e  a r e a s o n .  A l l  the a t t o r n e y s  h a v e  t a l k e d  a b o u t  b e f o r e  y o u  are 

the r i g h t s  of t h e i r  c l i e n t s ,  an d  t h es e  are i m p o r t a n t  r i g h t s ,  no one w o u l d  say 

that the y  ar e  not .  E u t  w h a t  a b o u t  the r i g h t s  of the v i c t i m s ?  W h a t  a b o u t  th-; 

r i g h t s  of s o c i e t y ?  T h e  C o n s t i t u t i o n  c l e a r l y  r e q u i r e s  a j u d g e  to s e n t e n c e  to 

p r o t e c t  s o c i e t y  a n d  r e f o r m a t i o n .  N o  w h e r e  in the C o n s t i t u t i o n ,  in t h e  s t a t u t e s  

o r  in the c a s e  l a w  is t h e r e a n y  i n d i c a t i o n  that a j u d g e  is to s e n t e n c e  in o r d e r  

to a v o i d  p e r e m p t i o n s . A n d  y e t  the C h i e f  J u s t i c e  of the A l a s k a  S u p r e m e  C o u r t  has 

s t a t e d  p u b l i c l y  t h a t  t h i s  is h a p p e n i n g ,  and a n y  j u d g e  w h o  w i l l  l e v e l  w i t h  y o u  

w i l l  tel l  y o u  the s a m e .  T h e  t a i l  is w a g g i n g  the d o g  at the p r e s e n t  ti m e  as the 

a t t o r n e y s  a r e  in e f f e c t  c o n t r o l l i n g  s e n t e n c i n g ,  and a r e  n o w  e v e n  c o n t r o l l i n g  the 

t r a n s f e r  of j u d g e s .  T h a n k  you.
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D e a r  Mr. W i l k e r s o m :

E n c l o s e d  is m y  r e s p o n s e  to y o u r  q u e s t i o n n a i r e  of J a n u a r y  10, 1 9 8 3 .

I a m  g l a d  t h e  L e g i s l a t u r e  h a s  t a k e n  th e  t i m e  an d e f f o r t  t o  g a t h e r  i n f o r m a­

t i o n  f r o m  t h o s e  i n v o l v e d  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m  r e g a r d i n g  p.-oblems 

a n d  r e c o m m e n d a t i o n s  f o r  c h a n g e .

A s  j u d g e  i n  a s i n g l e - j u d g e  c o u r t  in a r u r a l  r e g i o n ,  m a n y  o f  m y  r e s p o n s e s  

r e f l e c t  p e r c e p t i o n s  f r o m  t h i s  v a n t a g e  p o i n t .  I a m  n o t  f u l l y  i n f o r m e d  as 

t o  the o p e r a t i o n  o f  a l l  c o m p o n e n t s  o f  o u r  s y s t e m  t h r o u g h o u t  t h e  sta t e .

I w o u l d  l i k e  to u n d e r s c o r e  s e v e r a l  m a t t e r s  r a i s e d  i n  t h e  q u e s t i o n n a i r e .  

F i r s t ,  I b e l i e v e  w e  a r e  f a c i n g  a c r i s i s  in o u r  c o r r e c t i o n a l  s y s t e m .

A d d i t i o n a l  f a c i l i t i e s  m u s t  b e  b u i l t  at o n c e ,  a n d  i n  p a r t i c u l a r  t h e  l o n g -  

p r o m i s e d  b u t  n e v e r - b u i l t  j a i l  f a c i l i t y  in B e t h e l  s h o u l d  b e  c o n s t r u c t e d  

w i t h o u t  f u r t h e r  d e l a y .

It a l s o  a p p e a r s  to m e  t h a t  a  l a r g e  n u m b e r  o f  t h e  p e o p l e  b e i n g  c o m m i t t e d  

t o  j a i l  f r o m  t h i s  r e g i o n  a r e  y o u n g ,  u n s o p h i s t i c a t e d ,  u n e d u c a t e d ,  a n d  

l a c k i n g  i n  b a s i c  e m p l o y m e n t  s k il l s .  T h i s  s i t u a t i o n  m a y  g r o w  m o r e  a c u t e  

w i t h  t he  t r e n d  t o w a r d  p r e s u m p t i v e  s e n t e n c e s  fo r  f i r s t  o f f e n d e r s  a n d  

a  p o s s i b l e  e a s i n g  of w a i v e r  s t a n d a r d s  f o r  j u v e n i l e  o f f e n d e r s .  I t h i n k  

s p e c i a l  c o n s i d e r a t i o n  s h o u l d  be g i v e n  to e s t a b l i s h i n g  a c o r r e c t i o n a l  

i n s t i t u t i o n  a i m e d  at y o u t h f u l  o f f e n d e r s  w h e r e  t h e y  c o u l d  r e c e i v e  a n  

o p p o r t u n i t y  f o r  e d u c a t i o n  a n d  v o c a t i o n a l  t r a i n i n g  w i t h o u t  b e i n g  c o - m i n g l o d  

w i t h  m o r e  e x p e r i e n c e d  c o n v i c t s .

T h e  p e r e m p t o r y  c h a l l e n g e  p r o b l e m  is a d i f f i c u l t  o n e  f o r  a s i n g l e­

j u d g e  l o c a t i o n .  H o w e v e r ,  I a m  n o t  c o n v i n c e d  t hat t h e  p r o p o s e d  e l i m i n a t i o n  

o f  the c h a l l e n g e  w o u l d  be a n  i m p r o v e m e n t .  It w o u l d  p r o d u c e  m o r e  c h a l l e n g e s  

i o r  c a u s e  w h i c h  w o u l d  be t i m e  c o n s u m i n g  to r e s o l v e  a n d  m i g h t  t a r n i s h  t h e
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i m a g e  o f  t h e  j u d g e  syste m .  H o w e v e r ,  I t h i n k  t h a t  th e  c o u r t  s y s t e m  c o u l d  

d o  a b e t t e r  j o b  o f  r e s p o n d i n g  to c h a n g e  o f  j u d g e  s i t u a t i o n s .

I a m  p l e a s e d  w i t h  y o u r  i n t e r e s t  in e x a m i n i n g  the u s e  o f  p e r e m p t o r y  

c h a l l e n g e s  i n  j u r y  s e l e c t i o n .  I t h i n k  t h a t  a r e d u c t i o n  in t h e  n u m b e r  of 

c h a l l e n g e s  w o u l d  s p e e d  up th e  t r i a l  p r o c e s s  g r e a t l y  p a r t i c u l a r l y  i n  r u r a l  

l o c a t i o n s  w h e r e  c o n v e n i n g  j u r i e s  is e x p e n s i v e  a n d  t i m e - c o n s u m i n g .  O f t e n  

it t a k e s  u s  l o n g e r  to s e l e c t  a j u r v  f o r  a f e l o n y  t r i a l  t h a n  it d o e s  to 

p r e s e n t  t h e  e v i d e n c e .  I w o u l d  s u g g e s t  a r e d u c t i o n  of p e r e m p t o r y  c h a l ­

l e n g e s  to t h r e e  o n  e a c h  side, t h e  n u m b e r  u s e d  in c i v i l  a n d  m i s d e m e a n o r  

c a s e s ,  f o r  a l l  t r i a l s .  T h i s  w i l l  a l s o  g r e a t l y  r e d u c e  th e  p o s s i b i l i t y  t h a t  

p e r e m p t o r y  c h a l l e n g e s  c a n  b e  u s e d  to m a n i p u l a t e  the j u r y  to e x c l u d e ,  f o r  

e x a m p l e ,  m e m b e r s  o f  a p a r t i c u l a r  r a c i a l  grou, o r  w o m e n  in s e x u a l  a s s u a l t  

c a s e s ,  etc.

T h a n k  y o u  a g a i n  f o r  y o u r  i n t e r e s t  in t h e s e  m a t t e r s .

V e r y  t r u l y  y o u r s

Cl
S u p e r i o r  C o u r t  J u d g e

C R C : f s

cc: S e n a t o r  J o h n  S a c k e t

: R e p r e s e n t a t i v e  T o n y  V a s k a
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S e n a t o r  R o b e r t  H. Z i e g l e r ,  Sr,

B i l l y  G. B e r r i e r  
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s

Y o u  h a v e  a s k e d  w h e t h e r ,  in l i g h t  o f  t h e  p r o c e d u r a l  h i s t o r y  
o f  t h i s  b i l l ,  it is p r o p e r l y  b e f o r e  th e  S e n a t e  J u d i c i a r y  
C o m m i t t e e .

In m y  o p i n i o n  it is p r o p e r l y  b e f o r e  th e  c o m m i t t e e .

C h a n g i n g  a c o u r t  r u l e  is t h e  o n l y  l e g i s l a t i v e  p r o c e d u r e  
w h i c h  h a s  e s s e n t i a l l y  b e e n  p r e s c r i b e d  by  o u r  S u p r e m e  C o u r t .  
In L e e g e  v. M a r t i n , 379 P . 2d 447 (A l a s k a  1963), th e C o u r t  
h e ld :

" J u d i c i a l  p o w e r  to m a k e  r u l e s  o f  p r a c t i c e  a n d  p r o c e d u r e  
is n o t  a b s o l u t e .  T h e  l e g i s l a t u r e  m a y  c h a n g e  r u l e s  
i n i t i a t e d  b y  t h e  j u d i c i a r y  w h e n  t he  d e s i r a b i l i t y  o f 
m a k i n g  a c h a n g e  is e v i d e n t ,  s u c h  as  in a c a s e  w h e r e  a 
p a r t i c u l a r  r u T e  o f  p r o c e d u r e  m a y  i n v o l v e  c o n s i d e r a t i o n s  
o f p u b l i c  p o l i c y  t h a t  a r e  b e t t e r  l e f t  to  the  
l e g i s l a t u r e  to p a s s  u po n.  B u t  t h i s  p o w e r  o f 
l e g i s l a t i v e  r e v i e w  is n o t  w i t h o u t  r e s t r i c t i o n s .  T h e  
c o n s t i t u t i o n a l  c o n v e n t i o n  w a s  c a r e f u l  to  p r o v i d e  t h a t  
c o u r t  r u l e s  c o u l d  n o t  b e  c h a n g e d  as  s i m p l y  as o t h e r  
l a w s  c o u l d  b e  e n a c t e d .  A  t w o - t h i r d s  v o t e  o f  the 
m e m b e r s  e l e c t e d  to e a c h  h o u s e ,  r a t h e r  t h a n  a s i m p l e  
m a j o r i t y ,  is r e q u i r e d  in o r d e r  to c h a n g e  r u l e s  of 
p r a c t i c e  a n d  p r o c e d u r e .

" Th e o b j e c t  o f  s u c h  a l i m i t a t i o n  is to p r e v e n t  u n i n t e n­
ti o n a l ,  r a s h ,  i l l - c o n s i d e r e d  a n d  t o o  e a s y  i n t e r v e n t i o n  
by  th e  l e g i s l a t u r e  w h i c h  w o u l d  u l t i m a t e l y  f r u s t r a t e  the 
s o u n d  p u r p o s e  in g i v i n g  c o u r t s  t h e p r i m a r y  a u t h o r i t y  
a n d  r e s p o n s i b i l i t y  for  r e g u l a t i n g  t h e i r  o w n  a f f a i r s .
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B u t  t h a t  o b j e c t  c a n n o t  b e  a c h i e v e d  u n l e s s  t h e  a t t e n t i o n  
o f  t h e  l e g i s l a t u r e  is d i r e c t e d  to t h e  f a c t  t h a t  it is 
e m p l o y i n g ,  n o t  j u s t  its g e n e r a l  p o w e r  o f  e n a c t i n g  laws, 
b u t  i t s  p a r t i c u l a r  p o w e r  o f  r e v i e w i n g  t h e  e x e r c i s e  of 
a n  a u t h o r i t y  v e s t e d  in the j u d i c i a l  b r a n c h  o f  g o v e r n­
me n t .  D u r i n g  e v e r y  s e s s i o n  s i n c e  s t a t e h o o d  t h e  l e g i s­
l a t u r e  h a s  p a s s e d  l a w s  c o n t a i n i n g  s o m e  p r o c e d u r e .  
E f f o r t s  a r e  b e i n g  m a d e  to m o r e  e f f e c t i v e l y  s c r e e n  a l l  
b i l l s  to e l i m i n a t e  p r o c e d u r e ,  b u t  t h e  d a n g e r  t h a t  b i l l s  
c o n t a i n i n g  s o m e  p r o c e d u r e  w i l l  e s c a p e  n o t i c e  a n d  b e  
e n a c t e d  w i l l  a l w a y s  b e  p r e s e n t .  U n l e s s  t h e  s p e c i f i c  
i n t e n t  o f  t h e  l e g i s l a t u r e  to c h a n g e  p r o c e d u r e  is 
e x p r e s s e d  in t h e  b i l l  i t s e l f ,  t h e  c o u r t s ,  as  a m a t t e r  
of  p r a c t i c a l  n e c e s s i t y ,  w i l l  h a v e  t o  r e g a r d  p r o c e d u r a l  
c h a n g e s  as u n i n t e n t i o n a l .  W h i l e  t h e  p r o c e d u r e  t h a t  m a y  
b e  c o n t a i n e d  in a g i v e n  b i l l  w a s  i n c l u d e d  w i t h  t h e  b e s t  
o f  i n t e n t i o n s  a n d  w i t h o u t  r e a l i z i n g  its p o s s i b l e  e f f e c t  
on e s t a b l i s h e d  c o u r t  o p e r a t i o n s ,  it o f t e n  is so b a s i c  
as to r e q u i r e  w h o l e s a l e  r e v i s i o n  o f  as m a n y  a s  s i x  sets 
of  c o u r t  r u l e s .  T h e  o n l y  a n s w e r  is c o o p e r a t i o n  b e t w e e n  
t h e  l e g i s l a t i v e  a n d  j u d i c i a l  b r a n c h e s .  N o t i f i c a t i o n  in 
t h e  b i l l  i t s e l f  t h a t  t h e  i n t e n t  to c h a n g e  p r o c e d u r e  
s e e m s  t o  b e  a p a r t i a l  a n s w e r .  A n o t h e r  p a r t i a l  a n s w e r  
is to a d v i s e  t h e  S u p r e m e  C o u r t  w h e n  s u c h  a b i l l  is 
b e i n g  c o n s i d e r e d  a n d  g i v e  it -■>, o p p o r t u n i t y  to be  h e a r d  
so t h a t  the l e g i s l a t u r e  w i l l  be  a d v i s e d  o n  a l l  r a m i f i­
c a t i o n s  o f  the p r o p o s e d  c h a n g e .

"As u m a t t e r  o f  r e a s o n  a n d  • e c e s s i t y  a n d  in o r d e r  to 
g i v e  a r t i c l e  IV, s e c t i o n  ;.j o f  the c o n s t i t u t i o n  a 
p r a c t i c a l  w o r k i n g  i n t e r p r e t a t i o n ,  w e  m u s t  h o l d  t h a t  a 
l e g i s l a t i v e  e n a c t m e n t  w i l l  n o t  be  e f f e c t i v e  t o  c h a n g e  
c o u r t  r u l e s  o f  p r a c t i c e  a n d  p r o c e d u r e  u n l e s s  the b i l l  
s p e c i f i c a l l y  s t a t e s  t h a t  its p u r p o s e  is tc e f f e c t  s u c h  
a c h a n g e .  S i n c e  c h a p t e r  112 d o e s  n o t  c o n t a i n  s u c h  a 
s t a t e m e n t  o f  p u r p o s e ,  t h a t  p o r t i o n  o f  t h e  s t a t u t e  w h i c h  
p u r p o r t s  to f o r b i d  the g r a n t i n g  of s t a y s  p e n d i n g  a p p e a l  
is i n e f f e c t i v e  a n d  d o e s  n o t  c h a n g e  r u l e s  o f  p r a c t i c e  
a n d  p r o c e d u r e  m a d e  a n d  p r o m u l g a t e d  b y  t h i s  c o u r t . "

T h e  l e g i s l a t u r e  h a s  p r e s c r i b e d  in its R u l e s  t h a t  a c h a n g e  in 
C o u r t  R u l e s  m u s t  b e  n o t e d  in t h e  title, m u s t  c o n t a i n  a 
s e c t i o n  e x p r e s s l y  c i t i n g  the C o u r t  R u l e  a n d  m u s t  n o t e  the 
c h a n g e  p r o p o s e d .  T h i s  s a t i s f i e s  the n o t i c e  r e q u i r e m e n t  in 
L e e g e .



S e n a t o r  R o b e r t  H. Z i e g l e r ,  Sr.
P a g e  3
M a y  26, 1983

H o w e v e r ,  t h e  l e g i s l a t u r e  h a s  t h e  p o w e r  to m a k e  s u b s t a n t i v e  
l a w  w h i c h  i n v o l v e s  c o u r t  p r o c e d u r e  w i t h o u t  c h a n g i n g  the 
r u l e s .  T h e  s t a t u t e s  i n v o l v e d  in HB 79 a r e  b a s i c a l l y  s u b­
s t a n t i v e  l a w  b u t  a l s o  c o n t a i n  p r o c e d u r a l  m a t t e r s .  In 
C h a n n e l  F l y i n g ,  Inc. v. B e r n h a r d t , 451 P . 2d 579 ( A l a s k a  
1 9 6 9 ) ,  t h e  C o u r t  h e l d :

" R e s p o n d e n t s  a l s o  c o n t e n d  t h a t  A S  2 2 . 2 0 . 0 2 2  is. i n v a l i d  
as v i o l a t i n g  t h e  r u l e - m a k i n g  p o w e r  o f  t h i s  c o u r t .  The 
A l a s k a  C o n s t i t u t i o n  v e s t s  in  t h e  s u p r e m e  c o u r t  the 
a u t h o r i t y  to ' m ake a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  p r a c­
t i c e  a n d  p r o c e d u r e  in c i v i l  a n d  c r i m i n a l  c a s e s  in all 
c o u r t s . '  T h e  l e g i s l a t u r e  h a s  n o  p o w e r  to m a k e s  r u l e s ,  
b u t  o n l y  to c h a n g e  t h e m  b y  t w o - t h i r d s  v o t e .  T h e  
q u e s t i o n  h e r e  is w h e t h e r  t h e  d i s q u a l i f i c a t i o n  s t a t u t e  
c o n s t i t u t e s  a r u l e  g o v e r n i n g  p r a c t i c e  a n d  p r o c e d u r e  in 
the c o u r t s  w h i c h  the l e g i s l a t u r e  h a d  n o  c o n s t i t u t i o n a l  
a u t h o r i t y  to m a k e .  T h e  a n s w e r  to t h a t  q u e s t i o n  d e p e n d s  
o n  w h e t h e r  t h e  s u b j e c t  m a t t e r  o f  the s t a t u t e  is s u b­
s t a n t i v e  o r  p r o c e d u r a l .  If it is s u b s t a n t i v e  in n a t u r e  
it is a m a t t e r  w i t h i n  l e g i s l a t i v e  p r e r o g a t i v e ;  if it is 
p r o c e d u r a l ,  it f a l l s  w i t h i n  t h e  a m b i r  c f  t h i s  c o u r t ' s  
r u l e - m a k i n g  p o w e r .

" T h i s  s t a t u t e  d o e s  n o t  m e r e l y  r e g u l a t e  p r o c e d u r e .  W i t h  
o r  w i t h o u t  it t h e  p a r t i c u l a r  a c t i o n  in c o u r t  t a k e s  the 
s a m e  c o u r s e .  T h e  s t a t u t e  r a t h e r  c r e a t e s  a n d  d e f i n e s  a 
r i g h t  —  t h e  r i g h t  to h a v e  a f a i r  t r i a l  b e f o r e  an 
u n b i a s e d  a n d  i m p a r t i a l  j u d g e .  T h i s  is s o m e t h i n g  m o r e  
t h a n  m e r e l y  p r e s c r i b i n g  a method, of  e n f o r c i n g  a right. 
T h e  m a i n  s u b j e c t  m a t t e r  o f  t h e  s t a t u t e  is s u b s t a n t i v e  
in n a t u r e  a n d  w a s  w i t h i n  t h e  p r o v i n c e  o f  the l e g i s­
l a t u r e  to d e a l  w i t h .  A S  2 2 . 2 0 . 0 2 2  is n o t  i n v a l i d  as an 
a t t e m p t  to u s u r p  t h e  r u l e - m a k i n g  p o w e r s  o f  t h i s  c o u r t
i n s o f a r  as  it p r o v i d e s  for a p e r e m p t o r y  d i s q u a l i f i­
c a t i o n  o f  a j u d g e . "

B a s e d  s o l e l y  o n  t h a t  h o l d i n g  it w o u l d  a p p e a r  t h a t  t h e  b i l l
d o e s  n o t  c h a n g e  the C o u r t  Rule. H o w e v e r ,  the h o l d i n g  w a s
s o m e w h a t  m o d i f i e d  by G i e f f e l s  y. S t a t e , 552 P . 2d 661 ( A l a s k a  
197 6 ) ,  w h e r e  t h e  C o u r t  h e l d :

"AS 2 2 . 2 0 . 0 2 2  e n c o m p a s s e s  b o t h  p r o c e d u r a l  a n d  s u b s t a n­
tiv e  m a t t e r s .  In C h a n n e l  F l y i n g ,  Inc. v. B e r n h a r d t , 
s u p r a , 451 P . 2d "t 576, w e  h e l d  that:
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" ’AS 2 2 . 2 0 . 0 2 2  is n o t  i n v a l i d  as  a n  a t t e m p t  to 
u s u r p  t h e  r u l e - m a k i n g  p o w e r s  of t h i s  c o u r t  i n s o f a r  
as it p r o v i d e s  for a p e r e m p t o r y  d i s q u a l i f i c a t i o n  
o f  a j u d g e . ( e m p h a s i s  a d d e d ) '

" T h e  p r o c e d u r e  to b e  t o l l o w e a  in i m p l e m e n t i n g  t h e  s u b­
s t a n t i v e  r i g h t  c r e a t e d  b y  A S  2 2 . 2 0 . 0 2 2 ,  h o w e v e r ,  is 
s u b j e c t  to t h e  r u l e - m a k i n g  p o w e r s  o f  t h e  co u r t .

In R o b e r t s  v. S t a t e , 458 P . 2d 340, 346 n. 17 ( A l a s k a  
1 969), w e  i m p l i e d  t h a t  p e r h a p s  n o t  a l l  o f  AS 2 2 . 2 0 . 0 2 2  
w a s  a v a l i d  e x e r c i s e  of l e g i s l a t i v e  p o w e r :

111 In c e r t a i n  r e s p e c t s  A S  22. 20. 022 w a s  s u s t a i n e d  
as a v a l i d  e x e r c i s e  o f  l e g i s l a t i v e  p o w e r  in 
C h a n n e l  F l y i n g ,  Inc. v. B e r n h a r d t  . . . ( e m p h a s i s  
a d d e d ) 1

" A l t h o u g h  t h e  l e g i s l a t u r e  h a s  t h e  p o w e r  to c r e a t e  the 
r i g h t  to a f a i r  t r i a l  b e f o r e  a n  u n b i a s e d  j u d g e ,  a n d  the 
r i g h t  to p r e - e m p t  a j u d g e  w i t h o u t  r e q u i r i n g  a c t u a l  
p r o o f  o f  b i a s  o r  i n t e r e s t ,  it h a s  v e r y  l i m i t e d  p o w e r  to 
p r o v i d e  f o r  the m e a n s  b y  w h i c h  t h a t  p r e - e m p t i o n  r i g h t  
m a y  b e  e x e r c i s e d .  U n t i l  the l e g i s l a t u r e  v a l i d l y  
c h a n g e s  C r i m i n a l  R u l e  25 ( d ) ,  t h a t  r u l e  is the s o l e  
p r o v i s i o n  w h i c h  m a y  be  c o n s u l t e d  in d e t e r m i n i n g  w h e t h e r  
t h e  p r e - e m p t i v e  r i g h t  w a s  p r o p e r l y  e x e r c i s e d  a n d  the 
e f f e c t  o f  t h e  p r e - e m p t i o n  o n  t h e  p r o c e d u r a l  a n d  
a d m i n i s t r a t i v e  f u n c t i o n s  o f  the c o u r t  s y s tem.
T h e r e f o r e ,  i n s o f a r  as R u l e  25(d) r e g u l a t e s  o n l y  the 
p r o c e d u r a l  a s p e c t s  o f  t h e  p e r e m p t o r y  rigl _ c r e a t e d  by  
AS  2 2 . 2 0 . 0 2 2 ,  a n d  to the e x t e n t  t h a t  the r u l e  d o e s  n o t  
i n f r i n g e  u p o n  t h e  s u b s t a n t i v e  r i g h t  c r e a t e d  by s t a t u t e ,  
the p r o v i s i o n s  o f  R u l e  25(d) s u p e r s e d e  the l e g i s l a t i v e  
e n a c t m e n t .

" C r i m i n a l  R u l e  2 5 (d) r e g u l a t e s  t h e  m e a n s  o r  m e t h o d  b y  
w h i c h  a p a r t y ' s  p e r e m p t o r y  c h a l l e n g e  t a k e s  e f f e c t .  T h e  
m a j o r  c h a n g e s  f o u n d  in R u l e  25(d) p r o v i d e  f o r  d i f f e r e n t  
t i m e  l i m i t a t i o n s ,  d o  a w a y  w i t h  t h e  n e e d  for the f i l i n g  
o f  an a f f i d a v i t  a l l e g i n g  t h e  i n a b i l i t y  to o b t a i n  a fa i r  
a n d  i m p a r t i a l  t r i a l  a n d  s p e c i f y  the p r o c e d u r e  to be 
f o l l o w e d  w h e n  a p r e s i d i n g  j u d g e  is c h a l l e n g e d .  T h e s e  
c h a n g e s ,  for t h e  m o s t  p a r t ,  in no  w a y  i m p a i r  the s u b­
s t a n t i v e  r i g h t  to a f a i r  t r i a l  b e f o r e  an u n b i a s e d  j u d g e  
c r e a t e d  b y  A S  2 2 . 2 0 . 0 2 2 ;  in fact, R u l e  25(d) g e n e r a l l y
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l i b e r a l i z e s  t h e  m e t h o d  b y  w h i c h  a p a r t y  m a y  e x e r c i s e  a 
p e r e m p t o r y  c h a l l e n g e . "

U n d e r  b o t h  t h e  c a s e  l a w  a n d  t h e  U n i f o r m  R u l e s  f a i l u r e  to 
a d o p t  a c h a n g e  in C o u r t  R u l e s  d o e s  n o t  d e f e a t  t h e  s u b s t a n­
t i v e  p r o v i s i o n  in a b i l l .

T h e  b i l l  c l e a r l y  h a s  l e g a l  e f f e c t  a p a r t  f r o m  w h a t e v e r  c h a n g e  
it m a k e s  t o  t h e  C o u r t  R u l e s .  P e r e m p t o r y  c h a l l e n g e s  a r e  m a d e  
u n d e r  A S  2 2 . 2 0 . 0 2 2  a n d  q u e s t i o n s ,  o t h e r  t h a n  p r o c e d u r a l  
q u e s t i o n s ,  a r e  d e c i d e d  u n d e r  t h a t  law.

W h i l e  the p r o c e d u r a l  h i s t o r y  o f  t h e  b i l l  is c o m p l e x  it c a n  
be r e a d i l y  s u m m a r i z e d .  T h e  H o u s e  a d o p t e d  t h e  s u b s t a n t i v e  
l a n g u a g e  o f  t h e  b i l l  a n d  f a i l e d  t h e  e f f a c t i v e  d a t e  a n d  t h e  
c h a n g e  in C o u r t  R u l e s .  T h e  b i l l  w a s  s e n t  t o  the S e n a t e  a n d  
t h e n  r e t u r n e d  to t h e  H o u s e .  T h e  H o u s e  r e s c i n d e d  its a c t i o n s  
a n d  b y  a m e n d m e n t s  a d d e d  t h e  c h a n g e  in C o u r t  R u l e s  a n d  the 
e f f e c t i v e  d a t e  p r o v i s i o n s  b a c k  in t h e  b i l l .  T h e  H o u s e  t h e n  
a d o p t e d  t h e  b i l l  a n d  a d o p t e d  the a f f e c t i v e  d ate, b u t  a g a i n  
f a i l e d  to a d o p t  t h e  c h a n g e  in C o u r t  Ru l e s .  It a g a i n  t r a n s­
m i t t e d  the b i l l  t o  t h e  S e n a t e  w h e r e  it w a s  r e f e r r e d  to the 
S e n a t e  J u d i c i a r y  C o m m i t t e e .

A s  I n o t e d  a b o v e  t h e  b i l l  h a s  s u b s t a n t i v e  e f f e c t  e v e n  w i t h ­
o u t  t h e  c h a n g e  in C o u r t  R u l e s .  O f  c o u r s e ,  w i t h o u t  t h e  
c h a n g e  the C o u r t  R u l e s  w o u l d  p r e v a i l  t o  the e x t e n t  t h e r e  is 
a c o n f l i c t .

R u l e  39(e) of  the U n i f o r m  R u l e s  p r o v i d e s  t h a t

If the s e c t i o n  e f f e c t i n g  a c h a n g e  in t h e  c o u r t  r u l e  
f a i l s  to r e c e i v e  the r e q u i r e d  t w o - t h i r d s  v o t e ,  the 
s e c t i o n  is v o i d  a n d  w i t h o u t  e f f e c t  a n d  is d e l e t e d  f r o m  
t h e  b i ll.

In t h i s  i n s t a n c e  b o t h  the s u b s t a n t i v e  c h a n g e  a n d  the 
p r o c e d u r a l  c h a n g e  a r e  i n h e r e n t  in t h e  s a m e  s e c t i o n .  T h e r e­
fore, t h e  s e c t i o n  c a n n o t  b e  d e l e t e d .  In l i g h t  o f  t h e  n o t i c e  
r e q u i r e m e n t s  in L e e g e , it w o u l d  b e  v e r y  q u e s t i o n a b l e  to 
d e l e t e  t h e  C o u r t  R u l e s  r e f e r e n c e .

A l t h o u g h  b o t h  the l e g a l  a n d  p r o c e d u r a l  a s p e c t s  a r e  c o m p l e x  
it is m y  o p i n i o n  t h a t  the b i l l  is p r o p e r l y  b e f o r e  the 
c o m m i t t e e .

3 G B :1 jb 
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M E M O R A N D U M

T O :  J u d i c i a l  C o u n c i l  M e m b e r s

F R O M :  F r a n c i s  L. B r e m s o n
v

R E: P e r e m p t o r y  C h a l l e n g e s  of J u d g e s

T h e  J u d i c i a l  C o u n c i l  v o t e d  on D e c e m b e r  3, 1 9 8 2  to e x a m i n e  
t h e  u s e  o f  p e r e m p t o r y  c h a l l e n g e s  to  j u d g e s  in o t h e r  s t a tes.
T h e  p u r p o s e  of t h i s  r e v i e w  w a s  to d e t e r m i n e  w h e t h e r  t h e r e  w e r e  
t e s t e d  s o l u t i o n s  to the a d m i n i s t r a t i v e  p r o b l e m s  w h i c h  c a n  a r i s e  
w i t h  t h e  f r e q u e n t  u s e  o f  c h a l l e n g e s  in s i n g l e - j u d g e  c o u r t s .
M s .  T e r i  C a r n s  w a s  a s s i g n e d  r e s p o n s i b i l i t y  for t a k i n g  a 
p r e l i m i n a r y  l o o k  at a v a i l a b l e  l i t e r a t u r e ,  c o n t a c t i n g  c o u r t  
p e r s o n n e l  in o t h e r  s t a t e s ,  a n d  u s i n g  o t h e r  m e a n s  as n e e d e d  to 
o u t l i n e  p o t e n t i a l  a v e n u e s  for f u r t h e r  e x p l o r a t i o n .  Ms. C a m s  
w i l l  b e  a v a i l a b l e  to d i s c u s s  t h i s  s u b j e c t  at o u r  m e e t i n g  on 
F e b r u a r y  15. T h e  f o l l o w i n g  m e m o r a n d u m  s u m m a r i z e s  h e r  r e s e a r c h  

to d a te.

1) S t a t e s  A l l o w i n g  P e r e m p t o r y  D i s q u a l i f i c a t i o n  of J u d g e s

A l l  of  the f o l l o w i n g  s t a t e s  h a v e  some p r o c e d u r e ,  w h e t h e r  
s t a t u t o r y  or e m b o d i e d  in c o u r t  r u l e s ,  w h i c h  is s i m i l a r  to 
A l a s k a ' s  p e r e m p t o r y  c h a l l e n g e  of j u d g e s .

A r i z o n a
C a l i f o r n i a
I d a h o
I l l i n o i s
I n d i a n a

M i n n e s o t a  
M i s s o u r i  
M o n t a n a  
N e v a d a  ( c i v i l  
N e w  M e x i c o

N o r t h  D a k o t a  
O r e g o n
S o u t h  D a k o t a  

o nly) W a s h i n g t o n  
W i s c o n s i n  
W y o m i n g
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• P a g e  T w o

T h e  l i s t  is t a k e n  f r o m  an a r t i c l e  in the O r e g o n  L a w  R e v i e w  
( D i s q u a l i f i c a t i o n  o f  J u d g e s  for P r e j u d i c e  or B i a s , 48 Ore. L. 
R e v .  3 1 1  (1969))'. B e c a u s e  the a r t i c l e  is f o u r t e e n  y e a r s  old, 
m o r e  s t a t e s  may h a v e  a d o p t e d  p e r e m p t o r y  c h a l l e n g e  p r o v i s i o n s  
d u r i n g  t h e  i n t e r v e n i n g  ye a r s .  The a r t i c l e  n o t e s  t h a t  so m e  
s t a t e s  r e q u i r e  a f f a d a v i t s  s u p p o r t i n g  the a l l e g a t i o n  of b i a s  or 
p r e j u d i c e ,  w h i l e  t h e  m o s t  r e s t r i c t i v e  s t a t e s  do not a l l o w  
p r e j u d i c e  or b i a s  o f  t h e  j u d g e  as t h e  s o l e  g r o u n d  for his 
d i s q u a l i f i c a t i o n .

2) S t u d i e s  A v a i l a b l e  on P e r e m p t o r y  C h a l l e n g e s

We h a v e  r e c e i v e d  r e p o r t s  or s t u d i e s  f r o m  C a l i f o r n i a ,  I d a h o ,’ 
I l l i n o i s ,  the N a t i o n a l  C e n t e r  for S t a t e  C o u r t s ,  and the 
A m e r i c a n  B a r  A s s o c i a t i o n .  M u c h  of the m a t e r i a l  r e c e i v e d  has 
f o c u s e d  o n  l e g a l  r a t h e r  t h a n  a d m i n i s t r a t i v e  a s p e c t s  of 
c h a l l e n g e s .  O n l y  t w o  s t u d i e s  i n v o l v i n g  d a t a  c o l l e c t i o n  h a v e  
b e e n  r e c e i v e d .  T h e  C a l i f o r n i a  J u d i c i a l  C o u n c i l  p r e p a r e d  a 
s t u d y  in 1962, f i v e  y e a r s  a f t e r  l e g i s l a t i o n  a u t h o r i z i n g  
p e r e m p t o r y  c h a l l e n g e s  had b e e n  p a s s e d .  The C o u n c i l  found no 
s i g n i f i c a n t  p r o b l e m s  at t h a t  time. An I d a h o  s t u d y  c o m p l e t e d  in 
D e c e m b e r  1 9 8 2  n o t e d  th a t  t h r e e  (of 21) j u d g e s  in the s t a t e  had 
b e e n  c h a l l e n g e d  f r e q u e n t l y ,  b u t  m o s t  of the c h a l l e n g e s  w e r e  in 
m u l t i - j u d g e  c o u r t s .  N e i t h e r  s t u d y  a p p e a r s  to be p a r t i c u l a r l y  
r e l e v a n t  to the p r e s e n t  s i t u a t i o n  in  A l a s k a .

The o t h e r  r e p o r t s  w h i c h  h a v e  b e e n  s e n t  to us  i n c l u d e  c o p i e s  
of s t a t u t e s  and c o u r t  r u l e s  f r o m  s e v e r a l  s t a t e s ,  a r e p o r t  from 
t h e  N a t i o n a l  C e n t e r  for S t a t e  C o u r t s  w h i c h  d e s c r i b e s  v a r i o u s  
g r o u n d s  for d i s q u a l i f y i n g  j u d g e s ,  r e c o m m e n d a t i o n s  a n d  c o m m e n t a r y  
f r o m  the A m e r i c a n  B a r  A s s o c i a t i o n , ' and an I l l i n o i s  j u d i c i a l  
d i s c i p l i n e  c a s e  c e n t e r i n g  on the u s e  of p e r e m p t o r y  c h a l l e n g e s  
by an I l l i n o i s  l a w  firm. All of t h e s e  r e p o r t s  p r o v i d e  u s e f u l  
b a c k g r o u n d  i n f o r m a t i o n  a b o u t  the r a n g e  of p o s s i b i l i t i e s  in the 
l e g a l  i n t e r p r e t a t i o n  of  p e r e m p t o r y  c h a l l e n g e s .  Th e y  w o u l d  
• certainly be h e l p f u l  in d r a f t i n g  l e g i s l a t i o n  or c h a n g e s  in 
c o u r t  r u l e s ,  but n o n e  of t h e m  a d d r e s s  the a d m i n i s t r a t i v e  i s s u e s  
w h i c h  the C o u n c i l  s t a f f ' s  w o r k  was to e m p h a s i z e .

3) A d m i n i s t r a t i v e  S o l u t i o n s

T e l e p h o n e  c o n v e r s a t i o n s  w i t h  c o u r t  a d m i n i s t r a t o r s  in 
s e v e r a l  s t a t e s  p r o v e d  to be the m o s t  e f f i c i e n t  way of 
d i s c o v e r i n g  a n s w e r s  to the q u e s t i o n s  r a i s e d  by J u d i c i a l  C o u n c i l  
m e m b e r s .  T h r e e  of the s t a t e s  c o n t a c t e d  t h u s  far had d e v e l o p e d  
p r o c e d u r e s  to be u s e d  w h e n  a j u d g e  w a s  d i s q u a l i f i e d .  T h e s e  are 
d e s c r i b e d  below.
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P a g e  T h r e e

A. W a s h i n g t on. P r o - t e m  j u d g e s  a r e  u s e d  in s i n g l e - j u d g e
c o u r t s  w h e n  the r e g u l a r  j u d g e  is d i s q u a l i f i e d  in c i v i l  
c a s e s .  An a t t o r n e y  is c h o s e n  f r o m  a p o o l  o f  l o c a l  
" e x p e r i e n c e d ' 1' (at l e a s t  ten to f i f t e e n  y e a r s  of l e g a l  
p r a c t i c e )  l a w y e r s .  P a r t i e s  to the a c t i o n  m u s t  c .ipulate 
t h a t  t h e  a t t o r n e y  is a c c e p t a b l e  to t h e m  as a jut ge for .the 
c a s e ;  if not, a n o t h e r  a t t o r n e y  is c h o s e n .  In c r i m i n a l  
c a s e s ,  the d i s q u a l i f i e d  j u d g e  is a p p a r e n t l y  r e s p o n s i b l e  for 
o b t a i n i n g  a n o t h e r  j u d g e ,  a l t h o u g h  t h e  p r o c e d u r e  for t h i s  
w a s  n o t  d i s c u s s e d .

B. C a l i f o r n i a . J u d g e s  in s i n g l e - j u d g e  c o u r t s  are
m a t c h e d ,  at the t i m e  of t h e i r  a p p o i n t m e n t ,  w i t h  a n o t h e r  
j u d g e  in a n e a r b y  c o u r t  in a r e c i p r o c a l  a r r a n g e m e n t .  If 
e i t h e r  j u d g e  is d i s q u a l i f i e d ,  t h e  r e c i p r o c a t i n g  j u d g e  
a u t o m a t i c a l l y  t a k e s  h i s  p l a c e .  If b o t h  are d i s q u a l i f i e d ,  
the c e n t r a l  a d m i n i s t r a t i v e .o f f i c e  b e c o m e s  i n v o l v e d  in 
a s s i g n i n g  a t h i r d  (or a d d i t i o n a l )  j u d g e ( s ) .  T h e  c o u r t ' s  
a d m i n i s t r a t i v e  o ' T i c e  s a i d  t h a t  t h i s  r e c i p r o c a l  a r r a n g e m e n t  
w a s  e f f e c t i v e  e n o u g h  t h a t  p e r e m p t o r y  c h a l l e n g e s  diG not 
c r e a t e  s e r i o u s  a d m i n i s t r a t i v e  p r o b l e m s .  P r o - t e m  j u d g e s  
( a t t o r n e y s  a p p o i n t e d  on a c a s e - b y - c a s e  ba s i s ,  as in 
W a s h i n g t o n )  h a d  b e e n  err,ployed at o n e  time, but the o f f i c e  
s a i f) t h a t  C a l i f o r n i a ' s  e x p e r i e n c e  w i t h  t h e m  was not 
p o s i t i v e  e n o u g h  to c o n t i n u e  t h e i r  use.

C. W y o m i n g . A j u d g e 'c h a l l e n g e d  in W y o m i n g  is a l l o w e d  to 
s e l e c t  his o w n  r e p l a c e m e n t  f r o m  a m o n g  all the j u d g e s  of the 
s t a t e .  T h e  e f f e c t  of th i s  p o l i c y  is th a t  p e r e m p t o r y  
c h a l l e n g e s  are r a r e l y  used. If the j u d g e  is b e i n g  
d i s q u a l i f i e d  b e c a u s e  o f  his s e n t e n c i n g  p o l i c i e s ,  he c a n  
r e p l a c e  h i m s e l f  w i t h  a j u d g e  w h o  h a s  s i m i l a r  p h i l o s o p h i e s .  
It may be n o t e d  t h a t  s o m e  s t a t e s  p r o h i b i t  the d i s q u a l i f i e d  
j u d g e  f r o m  n a m i n g  a n o t h e r  j u d g e  to h e a r  the cass, p r e c i s e l y  
f o r  the r e a s o n  t h a t  he c o u l d  f r u s t r a t e  the i n t e n t  of 
p e r e m p t o r y  c h a l l e n g e s  by c h o o s i n g  a j u d g e  w i t h  s i m i l a r  
p h i l o s o p h i e s  or b i a s e s .  C o u n t e r i n g  that, the for m e r  
W y o m i n g  c o u r t  a d m i n i s t r a t o r  c o n t e n d s  t h a t  a l l o w i n g  the 
j u d g e  t h i s  o p t i o n  p r e v e n t s  " j u d g e - s h o p p i n g " .

O n e  o t h e r  s o l u t i o n  w h i c h  h a s  b e e n  s u g g e s t e d  for use ,.n 
A l a s k a  is t e l e c o n f e r e n c i n g .  T h e  C o u n c i l  s t a f f  has not had the 
o p p o r t u n i t y  to t h o r o u g h l y  r e s e a r c h  t h i s  p o s s i b i l i t y .  It is 
p r e s e n t l y  u s e d  by the c o u r t  oh o c c a s i o n ,  and m a y  be s i g n i f i­
c a n t l y  le s s  c o s t l y  t h a n  t r a n s p o r t i n g  a j u d g e  to o u t l y i n g  
c o m m u n i t i e s .



J u d i c i a l  C o u n c i l  M e m b e r s
F e b r u a r y  2, 1983
P a g e  F o u r

F u r t h e r  W o r k

T h e  J u d i c i a l  C o u n c i l  s t a f f  w i l l  c o n t i n u e  to c o n t a c t  s t a t e s  
w h i c h  ̂ a l l o w  p e r e m p t o r y  c h a l l e n g e s  to d e t e r m i n e  w h a t  o t h e r  

a d m i n i s t r a t i v e  s o l u t i o n s  or l e g a l  a l t e r n a t i v e s  may be a v a i l a b l e .

F L B / j r m



¥&¥(! GDIF
ir i ia i  i i i i i i L a i r i i

LEGISLATIVE AFFAIRS AGENCY

p o u c h y  s r A i t c A P i r o i
JU N tA U  A lAS l tA  VV8 I I 

'10/  <JAS 38UQ

M  E M O R A N D U M M a y  11, 1983

S U B J E C T :  H B  79 —  e f f e c t  on  c o u r t  r u l e s

TO: S e n a t o r  B i l l  Ray
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e

FROM: R i c h a r d  C. F o l t a
L e g i s l a t i v e  C o u n s e l

S e c t i o n  2 of the a b o v e  r e f e r e n c e d  b i l l  as p a s s e d  b y  the 
H o u s e  reads:

(d) A  j u d i c i a l  o f f i c e r  m a y  be d i s q u a l i f i e d  o n l y  u n d e r
t h i s  s e c t i o n  o r  AS 2 2 . 3 0 . 0 7 0 .

It is o u r  o p i n i o n  th a t  Sec. 2 has the e f f e c t  o f  c h a n g i n g  
R u l e  10(c) and Ru l e  25(d), R u l e s  of C r i m i n a l  P r o c e d u r e ,  a n d  
R u l e  42(c), R u l e s  of C i v i l  P r o c e d u r e  a n d  to be e f f e c t i v e  the 
b i l l  m u s t  be a p p r o v e d  b y  an a f f i r m a t i v e  v o t e  of t w o - t h i r d s  
o f  the full m e m b e r s h i p  o f  e a c h  h o u s e  u n d e r  Rule 39(e) o f  the 
U n i f o r m  Rules. T h e  H o u s e  b i l l  t i t l e  s h o u l d  a l s o  n o t e  the 
c h a n g e  in the c o u r t  ru l e s ;  h o w e v e r  t h a t  can o n l y  be a c c o m­
p l i s h e d  in the House.

R C F : l j b  
1 9/014
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F I S C A L  N O T E

I  * R FO tlF ST
B i l l / R e s o l u t i o n  No. H B  79_____________________________________________________

T i t l e  "A n  A c t  r e p e a l i n g  Dereniro^' di equal •: '-i r  ’i on of a ^udge. . . _______

R e q u e s t e d  b y  H o u s e  J u d i c i a r y  C o m m i t t e e _____________________ D a t e  1 / 2 6 / 8 3 _________

II. F I S C A L  D E T A I L
A g e n c y  A f f e c t e d  D e p a r t m e n t  of L a v _____________’_____________________________________

P r o g r a m  C a t e g o r y  A f f e c t e d  A d m i n i s t r a t i o n  of J u s t i c e  "

B RU, P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d  P r o s e c u t i o n __________________________

(No t e :  I f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  is a f f e c t e d ,  s e p a r a t e  line-itera 

a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  the a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

F Y  8 3 F Y  8 4 FY  8 5 F Y  8 6 3 00 Cv
J

F Y 88"

1 0 0  P E R S O N A L  S E R V I C E S

2 0 0  T R A V E L

3 0 0  C O N T R A C T U A L

4 0 0  C O M M O D I T I E S

5 0 0  E Q U I P M E N T
6 0 0  L A N D  &  S T R U C T U R E S
7 0 0  G R A N T S , C L A I M S , E T C .

-

T O T A L  X  X  ’ X
C o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  at t h i s  time. S e e  a n a l y s i s  b e l o w .

F U N D I N G  ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s  c o s t s  t h a t  w i l l  o c c u r  c a n n o t  b e  d e t e r m i n e d  a t  t his time.

_____________________ P l e a s e  s e e  a n a l y s i s  b e l o w . ___________________________

G E N E R A L  F U N D

F E D E R A L  F U N D S
O T H E R  ( S p e c i f y  S o u r c e )

X X X

.

P O S I T I O N S

F U L L  T I M E

P A R T  T I M S

T E M P O R A R Y

III . A N A L Y S I S  ( See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III)

A l t h o u g h  n o t  q u a n t i f i a b l e  a t  t h i s  t i m e ,  t h i s  b i l l  h a s  t h e  
p o t e n t i a l  f o r  c a u s i n g  a s i g n i f i c a n t  f i s c a l  i m p a c t  o n  t h e  D e p a r t ­
m e n t  o f  L a w ,  t h e  P u b l i c  D e f e n d e r  a n d  the C o u r t  S y s t e m .  T h e  
d e p a r t m e n t  r a r e l y  u s e s  p e r e m p t o r y  d i s q u a l i f i c a t i o n  a n d  the 
d e p a r t m e n t ' s  C r i m i n a l  D i v i s i o n  p r o b a b l y  d o e s  s o  o n l y  10 o r  12 
t i m e s  e a c h  y e a r .  T h e  p r o b l e m  w i l l  a r i s e  f r o m  t h e  p r i v a t e  
c r i m i n a l  d e f e n s e  b a r  w h i c h  d i s q u a l i f i e s  s o m e  j u d g e s  3 0 2  o r  4 0 %  o f  
t h e  t i m e .  I f  t h e  p r i v a t e  b a r  c o n t i n u e s  to s e e k  t h i s  s a n e  l e v  1 
d i s q u a l i f i c a t i o n ,  b a s e d  o n  c a u s e ,  o u r  p r o s e c u t o r s  w i l l  t h e n  h a v e  
t o  d e v o t e  s u b s t a n t i a l  p o r t i o n s  o f  t h e i r  t i m e  p a r t i c i p a t i n g  i n  a 
t w o - t i e r  d i s q u a l i f i c a t i o n  h e a r i n g  p r o c e s s .  W i t h o u t  a n y  p r i o r  
e x p e r i e n c e  to g u i d e  u s ,  t h e  d e p a r t m e n t  i s  h e s i t a n t  to s p e c u l a t e  
o n  t h e  a c t u a l  c o s t  t h a t  t h i s  b i l l  m i g h t  c a u s e .  T h e  d e p a r t m e n t  
d o e s  b e l i e v e  t h a t  t h i s  b i l l  w i l l  h a v e  t h e  effect  o f  h a m p e r i n g  i t s

K U j H t  • &
IV. D A T E  J a n u a r y  28. 1983 P R E P A R E D  B Y  R i c h a r d  I. P e g u e s . ijbir. A d m . S v c s .

A G E N C Y  nnn?Trriopr of l ay_________________________
O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  P H O N E  65 - 3672______________
cc: B u d g e t  a n d  M a n a g e m e n t

P r i m e  S p o n s o r  ( F i r s t  L e g i s l a t o r  N a m e d )

33-001 (Rev*. 12/82)

O M B  r e v i e w  b y  G u y  3 e l l



F i s c a l  N o t e  
K B  79 
P a g e  2

o v e r a l l  a b i l i t y  to p r o s e c u t e  c r i m i n a l  o f f e n s e s ,  b y  d i v e r t i n g  
a l r e a d y  d i m i n i s h e d  r e s o u r c e s  f r o m  o t h e r  m a t t e r s  c u r r e n t l y  b e i n g  

a d d r e s s e d .
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M E M O R A N D U M

T O :

FROM:

RE:

Senator Bill Ray, Chairman 
Senate Judiciary Committee

/
Representative Bettisworth

DATE: January 12, 1983

Scheduling of SC3IIB 91 (HESS) "An Act relating to disclosure 
of vital statistic records and information; and providing 
for an effective date."

At this time I would like to request that SCSIIB 91 (HESS) be scheduled 
for hearings by the Senate Judiciary Committee at your earliest conven­
ience .

As you can see, the House Judiciary Committee made two changes to the 
original bill:

1. Amended language on lines 20 u 21 to include other than 
genealogical or historical research; and

2. deletion of regulative authority by the Department, line 25.

These changes appear to be somewhat restrictive and cumbersare and were 
removed by the Senate HESS Committee in the current version of the bill. 
This version of HB 91 is consistent with my original intent.

I will be out of town during the week of January 16-22 and will be 
available beginning January 23. My staff member, Linda Otey, can be 
contacted for any further information. Thank you for your consideration 
of this request.



I W I U O N P A P E R

SENATE CS I'OR CS FOR HOUSE BILL NUMBER 91 (HESS)

"Aii Act relating to disclosure of vital statistics records"

The amendment to AS IB. 50. 33 0 to add a new subsection under (f) is si jailer 
to a provision in the Model State Vi.tel Statistics Act which is endorsed by 
the Council of State Governments.

By making public, birth records after 100 years, and death, marriage, and 
divorce records after 50 years, it will satisfy the need expressed by many 
who desire to research their "roots". Because of the model lav;, many states 
have enacted this provision, with success, because, those vital records 
relating to the living and next of kin, are still primarily protected.

Passage of Senate CS For CS For House Bill Mo. 01 (HESS) would make public 
about 33,000 of the 700,000 records in the custody of the State Registrar 
of Vital Statistics.

It is acknowledged that care must be exercised in providing a place for the 
public review of these records, while assuring the continued safekeeping of the 
documents. The existing staff can monitor the record review.

The Department of Health and Social Services recommends passage of Senate CS for 
CS for House Bill No. 91 (HESS).

RECOMMENDED

DATE:

RECOMMENDED

DANJ EL I . ! HiDDLETOH 
DIRECTOR
DIVISION OF PLANNING, POLICY. 

AND PROGRAM EVALUATION
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18.50.290 H e a l t h  a n d  S a f e t y § 18.50.310

L ./e c t o f  am endm en ts . —  The "0 
amendment inserted "dissolution" le a r  
the beginning and near the m iddle o f  the 
first sentence o f subsection (a ) and ear

the middle o f subsection (b>, and inserted 
"petitioner or" at > he beginning o f the sec­
ond sentence o f suosection (a),

Article 4. Records.
Section
290. Corrections and amendments 
300. Reproduction o f records 
310. Disclosure o f records 
320. Copies o f data from  vita l records

Section
330. Fees for services
340. Persons required to keep recordi
350. Duty to furn ish information

6 ^

C o lla te ra l re fe ren ce s . —  39 Am Ju r. 
2d. Health , § 51; G6 Am. Ju r. 2d. Records 
and Recording Laws, §§ 1-30.

39A C .J.S ., H ealth and Environment, 
41 . 42.

Sec. 18.50.290. Corrections and amendments, (a) A certificate or 
record registered by the bureau may be amended only in accordance 
with this chapter and the regulations the department adopts to protect 
the integrity and accuracy of vital statistics records.

(b) A certificate that is amended under this section shall be marked 
"amended," with the date of amendment. A summury description of the 
evidence submitted in support of the amendment shall be endorsed on 
or made a part of the record. The department shall prescribe by regu­
lation the conditions under which additions or minor corrections may 
be made to vital statistics records without the certificate being con­
sidered amended.

(c) Upon receipt of a certified copy of a court order changing the 
name of a person born in the state and upon request of the person or 
his parent, guardian, or legal representative, the state registrar shall 
amend the certificate of birth to reflect the new name.

(d) When a certificate is corrected or amended under this section, the 
stale registrar shall instruct the local custodian of the copy of the 
certificate to make the changes in the copy. (§ 25 ch 118 SLA 1960)

Sec. 18.50..300. Reproduction of records. To preserve original 
documents the state registrar may prepare typewritten, photographic, 
or other reproductions of original records and files in his office. When 
certified by him, the reproduction shall he accepted as the original 
record. (§ 26 ch 118 SLA 1060)

Sec. 18.50.310. Disclosure of records, (a) To protect the integrity 
of vital statistics records, to insure their proper use, and to insure the 
efficient and proper administration of the vital statistics system, it is 
unlawful for v. person to permit inspection of, or to disclose information 
contained in vital statistics records, or to copy or issue a copy of all or

8 3



§ IS.50.320 A la sk a  S ta tutes § 18.50.320

part of a rucord. except as authorized by regulations issued under this 
chapter

lb) The bureau may permit the use of data contained in vital sta­
tistics records for research purposes.

(c) Information in vital statistics records indicating that a birth 
occurred out of wedlock shall not be disclosed except upon order of a 
superior court or as provided by regulations.

(d) Appeals from decisions of the custodians of local records refusing 
disclosure under (a) and (b ) of this section shall be made to the state 
registrar, whose decision is binding upon the custodian of local records.

(e) The department may by regulation provide for the release of 
information to authorized representatives of organizations or 
foundations that counsel the next of kin of victims of infant sudden 
death syndrome. (§ 27 ch 118 SLA I960; am § 1 cl. 132 SLA 1978)
(Jv AOjO SAJub’UtcVvrA.' * -A v O

 ̂ Effect o f amendments. — The  197H 0
amendment added subsection tei.

See. 18.50.320. Copies of data  from vital records. Except as 
otherwise provided and in accordance with the regulations adopted 
under AS 18.50.310,

(1) the bureau and the custodian of permanent local records shall, 
upon request, issue a certified copy of a certificate or record in their 
custody, or a part of it and each copy issued shall show the date of 
registration or recording; and copies issued from records marked 
"delayed,” "amended," or "court order" shall be similarly marked and 
shall show the effective date;

(2) a certified copy of a certificate or a part of it issued in accordance 
with (I) of this section is considered the original for all purposes, and 
is primu facie evidence of the facts stated, provided that the evidentiary 
value of a certificate or record filed more than one year after the event, 
or a record which has boon amended, or a presumptive death certif­
icate. shall l)e determined by the judicial or administrative body or 
official before whom the certificate is offered as evidence;

(3) the National Office of Vital Statistics may be furnished the 
copies or data it requires for national statistics, if the bureau is 
reimbursed for the cost of furnishing the data and the National Office 
of Vital Statistics shall not use the data for purposes other than sta­
tistical purposes unless authorized by the state registrar;

(-1) federal, state, local, and other public or private agencies, upon 
request, may be furnished copies or data for statistical purposes on the 
terms or conditions prescribed by the bureau;

(5) no person or agency may prepare or issue a certificate or part of 
a certificate which purports to be an original, certified copy, or copy of 
a certificate of birth, death, fetal death, or marriage, except as autho­
rized in this chapter or the regulations adopted under it. (§ 28 ch 118 
SLA 1960)

84
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8 09.25.090 A la s k a  S t a t u t e s  8 09.25.110

Sec. 09.25.090. Objections to tender. The person to whom a ten­
der is made shall at the time specify any objection the person may have 
to the money, instrument, or property, or the person waives it. If the 
objection is to the amount of money, the terms of the instrument, or the 
amount or kind of property, the person shall specify the amount, terms, 
or kind which the person requires, or is precluded from objecting later. 
This section shall not be construed to modify or change in any manner 
corresponding provisions of the Uniform Commercial Code (AS 45.01 
— 45.09). (8 3.20 ch 101 SLA 19(52)

N O T E S  T O  D E C IS IO N S

It is  n o t  neccN siiry  to  t e n d e r  c a s h ,  c o n s t i tu te  a  p r o p e r  te n d e r .  W ard v. 
W ard v. M iller. 13 A laska  752 i 1952). M ille r. 13 A laska  752 11952).

A n d  a  c h e c k , u n o h je c te d  to , w o u ld

Sec. 09.25.100. Disposition of tax information. Information in 
the possession of the Department of Revenue which discloses the par­
ticulars of the business or affairs of a taxpayer or other person is not 
a matter of public record, except for purposes of investigation and law 
enforcement. The information shall he kept confidential except when 
its production is required in an official investigation or court pro­
ceeding. These restrictions do not prohibit t he publication of statistics 
presented in a manner that prevents the identification of particular 
reports and items, or prohibit the publication of tax lists showing the 
names of taxpayers who are delinquent and relevant information 
which may assist in the collection of delinquent taxes. (8 3.21 ch 101 
SLA 19(52)

C o lla te ra l  re fe re n c e s .  — V alid ity , eon- d e n lia lity  o f income tax  re tu rn s  and  infor-
s tr iu lu m , and ell'ecl o f s ta te  law s m alum , 1 A I.lt Itli 959.
l'i'i|Umii(! s ta le  officials lo protect eimll-

Sec. 09.25.110. Inspection and copies of public records. Unless 
specifically provided otherwise the books, records, papers, files, 
accounts, writings, and transactions of all agencies and departments 
are public records and are open to inspection by I he public under rea­
sonable rules during regular office hours. The public officer having llie 
custody of public records shall give on request and payment of costs a 
certified copy of the public record. (8 3,22 ch 101 SLA 19(52)

C ro n s re fe re n c e s .  I1 n r prnof n f public  m anniicnum i and preserva tion  of public
records, scu Evid. It. 1005; for records, see AS 40.21.
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8 09.25.120 C o d e  o f  C i v i l  P u o c e d u r f . 

N O T E S  TO  D E C IS IO N S

§ 09.25.120

F o r  d iscuss ion  o f  the h is to ry  o f  this 
sec tion , see C ity o f K ena i v. Kenai 
Peninsu la Newspapers, Inc., Sup. C't. Op, 
No, 2479 (F ile  Nos. 4954, 5433 ), 6 4 2  P.2d 
1316 (19821.

It ro a d  p o lic y . —  This section und AS 
09 .25 .120 articu la te a broad policy o f  open 
records. C ity o f Kenai v. Kenai Peninsu la 
Newspapers. Inc.. Sup. C l. Op. No. 2479 
iF ile  Nos. 4954 . 5433). 642 P.2d 1316 
(1982).

T h e  "agenc ie s and  d ep a rtm en ts "  
language  used in this section must lie 
read as re fe rring  to the agencies and 
departments o f the governments to which 
the statute applies, but that language 
itse lf does not define what the applicable 
level o f government is. C ity o f  Kent- v. 
Kenai Peninsu la Newspapers, Inc., Sup, 
C l. Op. No. 2479 (F ile  Nos. 4954 , 54331, 
642 P .2d 1316 (1982 ),

T he w o rd  "p u b lic "  as used in Ih is sec­
tion and AS 09 .25 .120 with "officer" refers 
both to state and local o fficia ls. C ity o f 
lu -aa i v. Kenai Peninsu la Newspapers, 
Inc., Sup, C l. Op, No. 2479 i F ile  Nos. 4954, 
54331, 642 P.2d 1316 11982).

A pp lica tio n  to m un ic ip a lit ie s . —  The 
provisions o f  this sect ion are applicable to 
municipalities. City o f Kenai v. Kenai 
Peninsula Newspapers, Inc., Sup. C l. Op. 
No. 2479 (F ile  Nos, 4954. 5433 ), 642 P.2d 
1316 119821.

In light oi l be common law ru le , leg is la ­
tive h istory, and the court's reading o f the

sections, the state supreme court w ill 
construe this section and AS 09 .25 .120 as 
that court would have construed them 
p rio r to 1957, which is as a strong leg is la ­
tive declaration that records in the pos­
session o f municipalities sha ll be availab le 
fo r public inspection, subject to exceptions 
based on need. C ity o f Kenai v. Kenai 
Peninsu la Newspapers, Inc., Sup. Ct. Op. 
No. 2479 iF ile  Nos. 4954 , 5433), 642 P.2d 
1316 U 982 I.

D isc lo su re  o f  ap p lic a tio n s  fo r  p ub lic  
posts . -  - Strong public interest in the d is­
closure o f the a ffa irs o f government 
genera lly , and in an open selection process 
for high public officials in particu lar, 
requires public disclosure and inspection 
o f applications fur posts having substan­
tia l discretionary authority . C ity o f Kenai 
v. Kenai Peninsu la Newspapers. Inc.. Sup. 
C l. Op. No. 2479 (F ile  Nos, 4954. 5 4 3 3 1. 
642 l\2 d  1316 11982).

U n iv e rs ity  o f  A la sk a . — The leg is la ­
ture intended to include the Un iversity o f 
A laska w ithin the scope o f sta le agencies 
subject lo  the public records statute. 
C arte r v. A laska Pub. Employees Ass’n, 
Sup. IT . Op. No. 2657 • Filu No. 6586),
P.2d (1983).

The president o f the University o f 
A laska is a public officer fo r purposes o f 
this section. C a rter v. A laska Pub. 
Employees Ass'n, Sup C l. Op. No. 2657 
(F ile  No. 6586 ), P .2d (19831

ecords. Unless 
papers, flies, 

ul departments 
Hie under tea- 
ieer having the 
tm-nt of costs a 
19152)

•nation  o f  public

&

C o lla te ra l rofcrencoH . — Finding o f 
d ro ll board as evidence o f physical condi­
tion o f one legisi.-red, 16 A ld t 247. 

Adm issibility o f report o f  public officer

or employee on cause o f o r responsibility 
for in ju ry lo  person o r damage In property, 
153 AUK 163; 69 A I.K2d 1 1 18.

Stic. 09.25.120. Inspection and copying of public records. 
Every person has it right lo inspect a public writing or record in the 
state, including public writings and records in recorders' offices except 
i li records of vital statistics and adoption proceedings which shall L i 
treated in the manner required by AS 18.50; (2) records pertaining to 
juveniles; (3) medical and related public health records; (-1) records 
required to lie kept confidential by a federal law or regulation or by 
slate law. Every public officer having the custody of records not 
included in the exceptions shall permit the inspection, and give on 
demand and on payment of the legal fees therefor a certified copy of the 
writing or record, and the copy shall in all cases he evidence of the

87
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the public writings and records in their offices to be made by 
photography or otherwise for the purpose of examining titles to real 
estate described in the public writings and records, making abstracts 
of title or guaranteeing or insuring the titles of the real estate, or 
building and maintaining title and abstract plants, and shall furnish 
proper and reasonable facilities to persons having lawful occasion for 
access to the public writings and records for those purposes, subject to 
reasonable rules and regulations, in conformity to the direction of the 
court, as are necessary for the protection of the writings and records 
and to prevent interference with the regular discharge of the duties of
the record^ rs and their employees

NOTES TO

F o r  d iscu ss ion  o f  the h is to ry  o f  this 
sec tion , see C ity o f  Kenai v. Kenai 
Peninsula Newspapers. Inc.. Sup. Ct. Op. 
No. 2*17!) i K ilo Nos. *195*1, ro am , (M2 P .2d 
1316 0  9821.

U roacl p o lic y . — AS 09.2'). 110 and this 
section articu la te n broad policy ol open 
records. City o f Kenai v. Kenai Peninsula 
Newspapers, Inc.. Sup Ct. On. No. 2179 
(F ile  Nos. ■195*1. 5-13:1), (M2 P.2d 13115 
119821.

E ffe c t o f  " in  the s ta te " lan gu ag e . -  
When the leg is la tu re chose In snv "in the 
state," and not "o f the s ta le ”  in the first 
sentence o f this section, thev were 
conscious o f the fact, that they were 
defining scope and had it been intended lo 
lim it the npplicat ion o f this section to state 
agencies nrnl departments, o could easily 
and d ea rly  have done so. City o f  Kenai v. 
Kenai Peninsu la Newspapers. Inc . Sop 
Ct. Op. No. 2179 iF ile  Nos. 1951. 5*1331, 
<M2 P .2d 131(5119821.

The w o rd  " p u b lic "  as used in AS 
119,25.110 and (Ins section w illi "u llicor" 
refers both lo  sta le  mid local office .Is. (5  tv 
o f Kenai v Kenai Peninsu la Newspapers, 
Inc.. Sup. Ct. ( )p. No. 2*179( F ile  Nos. *195*1, 
5 I3 3 I, (M2 P.2d 131(5 (19821.

A pp lica tion  lo  iiiu tiic ip a lit ie s . — The 
provisions ol AS 0 9 . 2 5 . 1 10 and III is section 
are applicable lo  municipalities. C ity o f 
Kenai v. Kenai Peninsu la Newspapers.

. (S 3.23 ch 101 SLA 1062)

D E C IS IO N S

Inc.. Sup. C l. Op. No. 2 1 7 9 1 File Nas. *195*1. 
5*i:i:il. (M2 P.2d 131(511982).

In light o f the common law ru le , leg is la­
tive h istory , and (lie  court's reading o f  the 
sections, the sta le  supreme court w ill 
construe AS 09 .25 .110 and tins section as 
that court would have construed them 
p rio r lo  1957. .vhlch is as a strong leg is la ­
tive declaration that records m the pos­
session o f municipal l l i e s  shall lie avail aide 
for public inspection, subject to exceptions 
based on need. C ity o f Kenai v. Kenai 
Peninsu la Newspapers. Inc.. Sup. Ct. Op. 
No. 2179 I F ile  Nos, *1951. 5*133». (M2 l ’ .2d 
131(5119821.

D isc lo su re  o f  ap p lic a tio n s  fo r  p ub lic  
posts . Strong public interest in tin* d is­
closure o f the a ffa irs o f government 
genera lly , and in an open selection process 
fo r high public officials in particu la r 
reunites public disclosure and inspection 
o f applications for posts having substan­
tia l d iscretionary authority . City o f Kenai 
v. Kenai Peninsu la Newspapers. I iic . Sup. 
Ct. Op. No. 217!) i F ile Nos. *1951, 5*»33l, 
(M2 P .2d 131(5119821.

U n iv e rs ity  o f  A lu skn . — The leg is la ­
ture intended to include the Un iversity o f 
A laska w ithin the scope o f state agencies 
subject to the public records statute, 
C a rte r v. A laska Pub. Employees Ass'n. 
Sup. C l. Op, No. 21557 iF ile  No. (558(51,
P .2d (19831

C o lla te ra l re fe ren ce s . (5(5 V a lid ity , construction, and application
Am Ju r 2d, lU'Conls and Kecoriliug l.aws, o f statutes making public proceedings 
•5* 12-31. open lo  the public. 38 AI.ICM 1070

7(5 C .J.S ., Uecords, 31-11. Confidentia lity o f records as lo  recip-
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ients o f public welfare . 54 ALR3d 758.
V a lid ity , construction, and application 

o f statutory provisions re la ting  to public 
access to police records. 82 ALR.'id 19.

Restricting access to jud icia l records o f 
state courts. 84 ALR3d 598,

P ay ro ll records o f individual govern­
ment employees as subject lo  disclosure lo 
public. 100 ALR3d 899.

Sec. 09.25.121. Copies of public records for veterans. When a 
copy of a public record is required by the division of veterans’ affairs. 
Department of Commerce and Economic Development or by the United 
States Veterans' Administration to be used in determining the eligibil­
ity of a person to participate in benefits, the official custodian of the 
public record shall, without charge, provide the applicant for the bene­
fits, a person acting on behalf of the applicant, or an authorized rep­
resentative of the division of veterans' affairs or the United States 
Veterans’ Administration with a certified copy of the record. (S 
SLA 1981)

R o v is o r ’s n o tes . — ,.ed as AS 
09.25 123. Renumbered in 1981.

C ro ss  re fe ren ce s . —  As to records nf
veterans n f the armed forces, see AS 
28.10 .070.

Sec. 09.25.125. Enforcement: Injunctive relief. A person having 
custody or control of a public record who obstructs or attempts to 
obstruct, or a person not having custody or control who aids or abets 
another person in obstructing or attempting to obstruct, the inspection 
of a public record subject to inspection under AS 09.25.110 or 09.25.120 
may be enjoined by the superior court from obstructing, or attempting 
to obstruct, the inspection of public records .subject to inspection under 
AS 09.25.110 or 09.25.120. 1 ch 74 SLA 1975)

See. 09.25.180. Effect of private seals and scrolls. Private seals 
and scrolls as a substit ute for seals are abolished. They are not required 
to an instrument, but when used their effect remains unchanged, 
(§ 3,10 ch 1/31 SLA 1962)

Sec. 09.25.150. Claiming of privilege by public official or 
reporter. Except as provided itt AS 09.25.150 — 09.25.220. no public 
official or reporter may be compelled to disclose the source of informa­
tion procured or obtained while acting in the course of duties as a public 
official or reporter. t§ 1 ch 115 SLA 1967)

C ross  re fe ren ce s . — f o r  cmiri ru le 
recognizing s ta lu lu rv  privileges, sec Kvul. 
It. 501.

C o lla te ra l re fe re n c e s . — 81
Am .3tir.2d, W itnesses, 141-147,
287-302.

98 C .J .S ., Witnesses, ^4 432-440 ,
150-457

Right n f one against whom testimony is 
offered to invoke privilege o f communica­

tion hot ween others. 2 A I.R2d 845, Admis­
sib ility o f recordings in evidence .is 
affected by privileged nature o f communi­
cations, 58 A I.R2d 1037

Construction o f statute creating p riv i­
lege against disclosure o f  communications 
made to stenographer o r confidential 
c le rk , 98 At.It 2d 159.

Privilege nf newspaper nr magazine and 
persons connected therewith not to dis-
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House H e al t h ,  E d u c a t i o n  and 

Social S e r v i c e s  C om mit tee  

R o o m  112, Capitol B ui ld in g  

P ou c h  V

Ju ne a u,  A K  99811 

attn: Mr. Da ve  P a l m e r

A l t h o u g h  I e a r n e s t l y  w i s h  to t e s t i f y  in pe rso n on H B 9 1 , I am u n­

able to p o s t p o n e  a trip on M a r c h  4t h and, t h e r e f o r e ,  am s u b m i t t i n g  the 

f o l l o w i n g  t e s t i m o n y  in f av or  of  the bill:

I am both a fa m i ly  and p r o f e s s i on al  g e n e a l o g i s t  (Alaskan Records 

Re se ar c h ,  B u s i n es s  L ic e n s e  n u m b e r  B L 00 0 2 0 1 ) ;  hold a BLA w i th  hi st or y 

e m p h a s i s  f r o m  the U n i v e r s i t y  of  A l a s k a ,  J u n e a u ;  am a ful l-t ime  s tu d e n t  

in the M a s t e r  of  Ar t s  in T e a c h i n g  p r o g r a m  at A l a s k a  P a ci f i c  U ni ve r s i ty ; 

a m  e m p l o y e d  h a l f - t i m e  at the UAJ lib r a ry ; t u t o r  h is to ry ,  e n g l i s h ,  g e o g­

r a p h y ,  and  logic a t UAJ; am  Alumni R e p r e s e n t a t i v e  on the UAJ A s s e m b l y ;  

have p u b l i s h e d  a f a m i l y  h i s t o r y  and a m  c u r r e n t l y  w o r k i n g  (in my spare 

time) on an h is to r i c a l  novel.

With this v a r i e t y  of e f f or ts  u n d e r w a y ,  y o u  can u n d e rs t a n d  w hy  I 

have littl e time to spend w r i t i n g  b ac k  a nd  f orth to p r o s p e c t i v e  client s 

to o bt ai n  the w r i t t e n  p e r m i s s i o n s  r e qu i r e d  b e f o r e  I can access vital 

s t a t i s t i c s  d a t a  as my c lie nt 's  per sonal r e p r e s en ta ti v e .

As it s ta nd s  now , i n d i v id ua ls  can o b ta i n  vital sta ti s t i c s on t h e i r  

own a n c e s t o r s  but p r o f e s s i o n a l s  or  t ho s e  w o r k i n g  on far d i st a n t  lateral 

re l a t iv es  may not e a s il y  do so. A b u s i n e s s  m u s t  bo cost -ef fec tiv e. 

R e pe a t e d  c o r r e s p o n d e n c e  is not (unless I r a i s e d  my fees to c o v e r  it, 

w h i c h  w o u l d  p ri ce  me out of  the mar ket ). T hu s ,  I s i m p l y  r e fe r man y in­

qui r i es  tn the o f f i c e  of Vital S t a t i s t i c s  a nd  so lose the fees I c o uld  

ob ta in  for d o i n g  the r ese arc h myself.

P a s sa g e  o f  this bill will help all who  are s e a r c hi ng  for l o ng -lo st 

rela tiv es w h o  "went up n o r t h  to the g o ld r u s h  and w e r e  n e v e r  heard of 

a g a i n . "

B ei n g  the f i r s t  of  my fam ily  to res ide  in A l a s k a,  I have no fam il y 

in t e r e s t  in o p e n i n g  A l a s k a ' s  records. H o w e v e r ,  I w o u l d  p e r s o n a l l y  like 

to see my s ta t e  on a p a r  wi t h  the r est o f  the c oun try . A f t e r  t ra ci n g  

several t h o u s a n d  o f  m y  own a n c e st or s,  l at er al ,  and c ol lat era l r e la tiv es 

t hr o u g h  m o s t  o f  the n o r t h e r n  states a n d  O n t a r i o ,  and  c o ll e c t i n g  h und r e d s 

o f  off ici al d o c u m e n t s  oated from  1738 to 1978, I hav e n e v e r  been r e f us ed  

a re c o r d b e c a u s e  o f  ac c e ss  r es t ri c t i o n s  e x c e p t  hospital p a t i en t  records. 

I feel t ha t  this bill is a step in the r i ght  d i r e c t i o n  but  c ou ld go f u r­

ther. Pe-ople r e s e a r c h i n g  in A la s k a  s h o u l d  m e e t  w i t h  no more r oa d b l o ck s 

than I ha ve  e x p e r i e n c e d  in o t he r  states. I w o u l d  like to see the time 

limits of 100 a n d  50 y ea rs redu ced  to a b o u t  30 y e a r s ,  if the p u rpo se is 

ge ne al o g i c al  research. The m os t p e r s u a s i v e  a r g u m e n t  a g a i n s t  o p e ni ng  

b ir th records is the p r o b l e m  of i ll eg i t i m a c y .  B e s id es  the fact that it 

no l o ng e r  ca rr ie s the stigma it onc e did, a p r o f e s s i on al  g e n e a l o g i s t  

co u l d n ' t  care less w h a t  the records say, all he or she is i n te re st e d  in

February 24, 1983
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is l o c a t i n g  t h e m  f o r  the client. The c l i e n t  o r  i nd i v i d u a l  r e s e a r c h e r  is 

a m e m b e r  o f  the i l l e g i t i m a t e  c h i l d ' s  f a m i l y  a n d  thus has a p e r s o n al  i n t e r­

es t  in k e e p i n g  the fac t of i l l e g i t i m a c y  w i t h i n  the family.

I _feel a p e r s o n ' s  r i ght  to k n o w  a b o u t  t h e i r  own h e r i t a g e  o u t w e i g h s  

a ny  " r i g h t  to p r i v a c y "  of t h e i r  a n c e s t o r s  a nd  t hi s  i n c l u d e s  a p e r s o n ' s  

r ig ht  to hir e a r e s e a r c h e r  if u nab le  o r  u n w i l l i n g  to travel to J u n e a u  to 

do t h e i r  own res ear ch.  T h e r e f o r e ,  I h i g h l y  r e c o m m e n d  p a s s a g e  o f  th i s  

bi ll,  p r e f e r a b l y  w i t h  an a m e n d m e n t  a l l o w i n g  d i s c l o s u r e  to g e n e a l o g i s t s  

o f  t h os e  vital r e c o r d s  no t ma de  p u b l i c  by AS  1 8 .5 0. 3 1 0 (f ).

S i n c e r e l y

Kit S t e w a r t  

9 11 9 N a g oo n  Lane 

J u n e a u ,  A K  99801 

78 9-9411
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H E M O R A N D U  M  O c t o b e r  21, 1981

SUBJECT: C o n f i d e n t i a l i t y  of v ital s t a t i s t i c s  r e c o r d s
(Work O r d e r  No. 1 2-1977)

TO: R e p r e s e n t a t i v e  R c o e r t  H. B e t t i s w o r t h

C ?  o I
FROM: E d w a r d  H. H e i n

L e g i s l a t i v e  C o u nsel

Y o u  h a v e  a s k e d  w h e t h e r  vital s t a t i s t i c s  r e c o r d s  are 
c o n f i d e n t i a l  and, if so, w h y  they are c o n f i d e n t i a l .

T h e  r e c o r d s  of the B u r e a u  o f  Vital S t a t i s t i c s ,  D e p a r t m e n t  of 
H e a l t h  and S o c i a l  S e r v i c e s ,  i n c l u d e  c h i e f l y  c e r t i f i c a t e s  of 
birth, death, a d o p t i o n ,  m a r r i a g e  a n d  d i v o r c e .  T h e s e  r e c o r d s  
are g e n e r a l l y  c o n f i d e n t i a l  a n d  a c c e s s  to t h e m  is l i mited.

U n d e r  AS 0 9 . 2 5 . 1 2 0  e v e r y  p e r s o n  has a r i g h t  to i n s p e c t  
p u b l i c  rec o r d s .  A s p e c i f i c  e x c e p t i o n  is m ade, h o w e v e r ,  for 
r e c o r d s  of vital s t a t i s t i c s  a n d  a d o p t i o n  p r o c e e d i n g s ,  w h i c h  
are t r e a t e d  as r e q u i r e d  b y  A l a s k a ' s  V i tal S t a t i s t i c s  Act 
(AS 1 8 . 5 0 . 0 1 0  - 1 3 . 5 0 . 3 8 0 ) .  T h e  Act p r o v i d e s  that in o r d e r  
to " p r o t e c t  the i n t e g r i t y  of v ital s t a t i s t i c s  r e c o r d s , to 
e n s u r e  t heir p r o p e r  use, a n d  to e n s u r e  the e f f i c i e n t  and 
p r o p e r  a d m i n i s t r a t i o n  of the vital s t a t i s t i c s  sys t e m " ,  
r e l e a s e  o f  r e c o r d s  or the i n f o r m a t i o n  c o n t a i n e d  in th e m  m u s t  
be a u t h o r i z e d  b y  r e g u l a t i o n .  T h e  r e g u l a t i o n s  a p p e a r  in 
T i t l e  7, C h a p t e r  5 of the A l a s k a  A d m i n i s t r a t i v e  Code.

U nder the r e g u l a t i o n s ,  i n s p e c t i o n  or c o p y i n g  of vital 
s t a t i s t i c s  r e c o r d s  or d i s c l o s u r e  of the i n f o r m a t i o n  
c o n t a i n e d  in th e m  is not p e r m i t t e d  u n l e s s  " a u t h o r i z e d  by 
t h e s e  r e g u l a t i o n s ,  a n d  in a c c o r d a n c e  w i t h  the i n s t r u c t i o n s  
of the S t a t e  R e g i s t r a r . "  (7 A A C  05.920) The S t a t e  
R e g i s t r a r  has a u t h o r i t y  to d e c l a r e  that c e r t a i n  p a rts of 
p a r t i c u l a r  r e c o r d s  are c o n f i d e n t i a l  and c a n n o t  be c o p i e d  or 
r e c o r d e d  in any local o f f i c e  w i t h o u t  h e r  s p e c i f i c  
p e r m i s s i o n .  (7 A A C  05.945)
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T h e  r e g u l a t i o n s  s p e c i f i c a l l y  p r o v i d e  that a s u p e r i o r  c o u r t  
o rder i? r e q u i r e d  for a c c e s s  to r e c o r d s  p e r t a i n i n g  to 
a d o p t i o n  a n d  i l l e g i t i m a c y .  (AS 1 8 . 0 5 . 3 1 0 ;  7 A A C  05.670;
7 AAC 05.935) T h e  r e g u l a t i o n s  a l s o  s p e c i f i c a l l y  p r o v i d e  for 
a c c e s s  to p a r t i c u l a r  r e c o r d s  as n e c e s s a r y  b y  s t a t e  or 
f e d e r a l  g o v e r n m e n t  a g e n t s  a c t i n g  in the p e r f o r m a n c e  o f  
o f f i c i a l  duties. (7 A A C  05.930) A n o t h e r  r e g u l a t i o n  a l l o w s  
d i s c l o s u r e  of i n f o r m a t i o n  f r o m  v i t a l  s t a t i s t i c s  r e c o r d s  for 
s t a t i s t i c a l  and r e s e a r c h  p u r p o s e s ,  p r o v i d e d  that no 
i n d i v i d u a l s  can be i d e n t i f i e d  f r o m  the i n f o r m a t i o n  
f u r n i s h e d .  (7 A A C  05.950) The r e g u l a t i o n s  do not 
s p e c i f i c a l l y  p r o v i d e  for r e l e a s e  o f  i n f o r m a t i o n  to a n y o n e  
else, e v e n  p e r s o n s  n a m e d  in the r ecords.

The k e y  p r o v i s i o n  d e a l i n g  w i t h  d i s c l o s u r e  of r e c o r d s  is 
7 A A C  05.925. It p r o v i d e s  that a p e r s o n  m u s t  fill out an 
a p p l i c a t i o n  for i n s p e c t i o n ,  d i s c l o s u r e  or c o p y i n g  of 
r e c o r d s .  T h e  a p p l i c a n t  m u s t  h a v e  "a d i r e c t  i n t e r e s t  in the 
m a t t e r  r e c o r d e d " ,  and i n f o r m a t i o n  m u s t  be " n e c e s s a r y  for the 
d e t e r m i n a t i o n  of p e r s o n a l  or p r o p e r t y  r i g h t s . "  T h e  A t t o r n e y  
G e n eral last year a d v i s e d  the d e p a r t m e n t  that, c o n t r a r y  to 
the b u r e a u ' s  l o n g - s t a n d i n g  i n t e r p r e t a t i o n  of the r e g u l a t i o n ,  
the p e r s o n a l  or p r o p e r t y  r i g h t  n e e d  not b e l o n g  to the p e r s o n  
n a m e d  in the r e c o r d  or his i m m e d i a t e  family. Op. Atty. Gen. 
(Alaska, J a n u a r y  30, .1980)

S t a t e  R e g i s t r a r  J o a n  B r o o k s  sa y s  that the b u r e a u  p r o v i d e s  
a c c e s s  to r e c o r d s  to the r e g i s t r a n t ,  n e x t - o f - k i n ,  legal 
g u a r d i a n ,  legal c o u n s e l  a n d  o t h e r s  w h o  d e m o n s t r a t e  the 
r e q u i r e d  " d i r e c t  i n t e r e s t "  u n d e r  7 A A C  05.925. She says 
t h a t  the b u r e a u  f o l l o w s  g u i d e l i n e s  e s t a b l i s h e d  in the M o del ^ 
S t a t e  Vitai. S t a t i s t i c s  Act o f  19 77.

T h e  A l a s k a  V i tal S t a t i s t i c s  Act (AS 18.50) w a s  b a s e d  o n  the 
1959 Model V ital S t a t i s t i c s  Act. (See 1960 H o u s e  J o u r n a l ,  
p a g e s  498 - 500, e n c l o s e d )  T h e  s e c t i o n  d e a l i n g  w i t h  d i s­
c l o s u r e  (AS 1 8 . 5 0 . 3 1 0 )  has r e m a i n e d  u n c h a n g e d  s i n c e  1960.
T h e  r e g u l a t i o n s  h a v e  b e e n  in e f f e c t  s i n c e  b e f o r e  s t a t e h o o d ,  
and the S t a t e  R e g i s t r a r  i n f o r m s  me that the B u r e a u  cf Vital 
Stati cics has a d h e r e d  g e n e r a l l y  to the c u r r e n t  c o n f i d e n t i a l i t y  
p o l i c y  s i n c e  1913, w h e n  vital s t a t i s t i c s  r e c o r d s  first s t a r t e d  
b e i n g  k e p t  in Alaska.

W h a t  l i t t l e  l e g i s l a t i v e  h i s t o r y  we h a v e  r e v e a l s  n o t h i n g  
c o n c e r n i n g  the p o l i c y  u n d e r l y i n g  the d i s c l o s u r e  p r o v i s i o n s
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in  the sta t u t e .  One c a n  r e a s o n a b l y  a s s u m e  that a m a j o r  
p o l i c y  c o n s i d e r a t i o n  u n d e r l y i n g  the d i s c l o s u r e  p r o v i s i o n s  is 
p r o t e c t i o n  o f  i n d i v i d u a l  p r i v a c y .  This, of  course, is 
c o n s i s t e n t  w i t h  the r i g h t  of p r i v a c y  e s t a b l i s h e d  in the 
A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  T, sec. 22. A s e c o n d  r e a s o n  
for l i m i t i n g  a c c e s s  was, no doubt, to p r o t e c t  the r e c o r d s  
f r o m  b e i n g  a l t e r e d ,  d e s t r o y e d ,  s t o l e n  or m i s f i l e d  b y  the 
p u b l i c . s A t h i r d  r e a s o n  for l i m i t i n g  d i s c l o s u r e  m i g h t  h a v e  
b e e n  a d m i n i s t r a t i v e  c o n v e n i e n c e ,  i.e., p r e v e n t i n g  the b u r e a u  
f r o m  b e i n g  o v e r b u r d e n e d  b y  r e q u e s t s  for i n f o r m a t i o n .

I h a v e  e n c l o s e d  for y o u r  i n t e r e s t  a c o m m e n t  o n  the 1959 
M o d e l  Act. T h e  c o m m e n t  a p p e a r e d  i n  S u g g e s t e d  State 
L e g i s l a t i o n  for 1 9 6 1 , p u b l i s h e d  b y  the C o u n c i l  of S t a t e  
G o v e r n m e n t s . In 1973, M o d e l  S t a t e  V ital S t a t i s t i c s  R e g u­
la t i o n s  w e r e  p r o p o s e d .  T h e  1977 M o d e l  A c t  a n d  Model 
R e g u l a t i o n s  are the f i r s t  r e v i s i o n s  s i n c e  1959 a n d  1973, 
r e s p e c t i v e l y .

EHII:ljb

E n c l o s u r e s
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"An A c t  r e l a t i n g  to d i s c l o s u r e  o f  vit al s t a t i s t i c s  r e c o r d s "

T he  a m e n d m e n t  to A S  1 8 . 5 0 . 3 1 0  to ad d a n e w  s u b s e c t i o n  'nder (f) r  s i m i l a r  

to a p r o v i s i o n  in the M ode l S t a t e  Vital S t a t i s t i c s  A c t  w h i c h  is e n d o r s e d  by 

the C o u n c i l . o f  S t a t e  G o v e r n m e n t s .

By m a k i n g  p u b l i c ,  b i r t h  r ec o r d s  a f t e r  1 00  y e a r s ,  and d eat h,  m a r r i a g e ,  and 

d i v o r c e  r e c o r d s  a f t e r  50 y e a r s ,  it w il l  s a t i s f y  t h e  need e x p r e s s e d  by m a n y  

w h o  d e s i r e  to r e s e a r c h  t h e i r  "r oot s".  Becaus'e o f  th e model law, m a n y  s t a te s  

ha v e  e n a c t e d  t h i s  p r o v i s i o n ,  w i t h  s u c c e s s ,  b e c a u s e ,  t h o s e  vital r e c o r d s  r e­

l a t i n g  to t h e  l i v i n g  an d n e x t  o f  ki n ,  a re  s t i l l  p r i m a r i l y  p r ot ec t e d .

P a s s a g e  o f  H. B. 91 w o u l d  m a k e  p u b l i c  a b o u t  3 3 , 0 0 0  o f . t h e  6 7 5 , 0 0 0  r ec o r d s  in 

the c u s t o d y  o f  the S t a t e  R e g i s t r a r  o f  V ita l S t a t i s t i c s .

It is a c k n o w l e d g e d  t h a t  c a r e  m u s t  be e x e r c i s e d  in p r o v i d i n g  a p l a c e  f o r  the 

p u b l i c  r e v i e w  o f  t h e s e  r e c o r ds , w h i l e  a s s u r i n g  t h e  c o n t i n u e d  s a f e k e e p i n g  o f  the 

d o c u m e n t s .  T he  e x i s t i n g  s t a f f  ca n m o n i t o r  the r e c o r d  review.

Th e D e p . r t m e n t  o f  H e a l t h  and So cia l S e r v i c e s  r e c o m m e n d s  p a s s a g e  o f  H o u s e  Bill 

N u m b e r  91.

R E C O M M E N D E D

Date:

A P P R O V E D

R O B E R T  L ON DO N  S M I T H ,  Ph.D. 

C O M M I S S I O N E R  

D E P A R T M E N T  OF H E A L T H  & 

S O C I A L  S E R V I C E S

D a t e :



S T A T E  O F  A L A S K A  

P R E L I M I N A R Y  S T A T E M E N T  O F  F I S C A L  I M P A C T

• Mo: H o u s e  B i l l  N u m b e r  91 • D c t e  on Bill

1 " f i n  t r t  B o b t i  n n  t n  H j c r l n c n r e  o f  v i t a l  S t a r j g ^ i r c  > - o r n r r i c "
'.sor:______________________________

j e st or : R e p r e s e n t a t i v e  B e t t i s v / o r t h _______________________________________________

E s t i m a t e d  f i s c a l  i m p a c t s  on:

a. E x p e n d i t u r e s :

(T h o u s a n d s  o f  Dollars'). .  _
FY  8 3 FY 8 4 FY  8 5 F Y  3 6  I 1

oi t a  I 1
e r a t i  no

ta  i 0 0 0 n

b. R e v e n u e s

v e n u e

S o u r c e  o f  fu.ids to o f f s e t  f i s c a l  i m p a c t  o f  b i l l :

R e s p o n - s i b i  1 i t y  f o r  i d e n t i f i c a t i o n  o f  f u n d i n g  is t h a t  o f  t h e  a u t h o r  o f  t h e  bil

a s s u m p t i o n s :

D i s c l a i m e r :  

Thi s 

.not r e p r e s e n

a im er :

s t a t e m e n t  has n o t  b e e n  r e v i e w e d  by the 0MB in t he  O f f i c e  o f  t he  G o v e r n o r .  It d 

e p r e s e n t  t he p o l i c y  o f  t h e  S h e t f i e l d  A d m i n i s t r a t i o n  o r  t h e  final e s t i m a t e  of  fi

del 
i s|

P h o n e :  4 6 5 - 3 3 9 1w w • '  — 1 , -/ —  - 1------------ —--------    — — - • L  .____________________ _

i s i o n : P l a n n i n g ,  P o l  i c v a n d  F v a lwu a t i o n / V i t n 1 5 1 a t i s t i r s D a t e :  _ f_o  h m a  r y  . i q p i

:r o v e d  b y  C o m m i s s i o n e r :  

a r t m e n t :  S L  k

D a t e :

D i s t r i b u t i o n :

O r i g i n a l  to L e g i s l a t i v e  F i n a n c e  

C o p y  to 0 M B  

Cnr.v to S co n s o r



P L E A S E  R E T U R N  T H I S  Q U E S T I O N N A I R E  T O  T H E :

ALASKA VISITORS ASSOCIATION P lp jse rep ly to:

Tourism is er'W'Tbody’s business.
L E G I S L A T I V E  K E Y  C O N T A C T S ?  

Q U E S T I O N N A I R E  g

. .  n  ~
A V

C ’• v>:
O'-

D e a r  A V A  M e m b e r s :

W e  n e e d  y o u r  a s s i s t a n c e .  A V A  i s  s u p p o r t i n g  m a n y  t o u r i - s m  

p r i o r i t i e s  t h i s  s e s s i o r , a n d  y o u  c a n  n e 1 d  m a k e  a d i f f e r e n c e .  

O u r  c o n f i d e n t i a l  K E Y  C O N T A C T  P r o g r a m  i s  o n e  w h i c h  w i l l  e n a b l e  

A V A ' s  E x e c u t i v e  D i r e c t o r  a n d  l o b b y i s t  t o  e n l i s t  y o u r  s u p p o r t ,  

w h e n  a p p r o p r i a t e ,  t o  C' • i c t  a p a r t i c u l a r  l e g i s l a t o r  a b o u t  

s p e c i f i c  A V A  l e g i s l a t i v e  g o a l s .

I f  y o u  w i s h  t o  b e  c a l l e d ,  p l e a s e  i n d i c a t e  b e l o w  a n d  s e n d  

t h i s  f o r m  b a c k  t o  u s ,  s o  t h a t  w e ' l l  k n o w  f o r  f u t u r e  m a i l i n g s .

A l l  i n f o r m a t i o n  y o u  p r o v i d e  w i l l  b e  k e p t  c o n f i d e n t i a l .  

W h i l e  w e  m a y  o n l y  n e e d  y o u r  a s s i s t a n c e  o n c e  o r  t w i c e  t h i s  

s e s s i o n ,  i t  is h e l p f u l  to k n o w  i n  a d v a n c e  w h o  c a n  a n d  

w o u l d  b e  w i l l i n g  t o  h e l p  w h e n  t h e  c h i p s  a r e  d o w n .

P l e a s e  f i l l  o u t  t h e  f o l l o w i n g  q u e s t i o n n a i r e  c a r e f u l l y .  

W i t h  y o u r  h e l p ,  w e  m a y  w e l l  r e a c h  o u r  1 9 8 3  l e g i s l a t i v e  g o a l s .

N A M E  D C R C C K Y  I. C L I F T O N

A N

K I N

N O W

C O M P A N Y  V O L U N T E E R  D I R E C T O R  " A R C H I V E S  ‘LI V E  11 ( V A L D E Z  H I S T O R I C A L  S O C I E T Y ,  V.
C I T Y  O F  V A L D E Z  P A Y S  A L L  O F  T H E  C O S T S  I NV O L V E D .  (II-

M A I L I N G  A D D R E S S  P .O. BOX 6 V A L D E Z .  A L A S K A  9 96 86___________________

W E  H A V E  3 3 0 0  30. FT. IN T H E  R O Y A L  C E N T E R  ON EC,am p R I V E

P H O N E  ( w o r k )  ( tO ? ) 8 3 5 - ^ 6 7  (5 P H O N E S )  ( h o m o )  (9^7) 835-L367 A N D  A R E C O R D E R

U S U A L L Y  2‘t H O U R S  U N L E S S  A T  S T O R E ,  P.O., O U T  O F  TPlvN... 0N 8 55-*+377 
o u  w i l l i n g  t o  a s s i s t  i n  A V A ' s  K e y  CcA r e  y o u C o n t a c t  p r o g r a m .  Y E S / N O  ( C i r c l

I S S U E  O K  OUR 

DS R I G H T

D o

W h a t  s p e c i a l  i s s u e s  a r e  y o u  p e r s o n a l l y  a w a r e  o f  a n d  a b l e  t o
a d v i s e  A V A  a b o u t  ( i . e . ,  s t a t e  r e g u l a t i o n s ,  c a p i t a l  p r o j e c t s ,  

a d m i n i s t r a t i v e  p o l i c i e s  o r  t o u r i s m  i s s u e s ) .

IK THE A R C H I V E S  V.'E H A V E  A N Y  ( MO ST ) S U B J E C T  C O V E R E D  R E G A R D L E S S  O F  AGE,

W E  G E T  A L L  O F  T H E  M A I L - O U T S  F R O M  J U N E A U  A N D  K E E P  T H E M  N U M E R I C A L L Y  A N D  SC

W E  G E T  A D I F F E R E N T  S I D E  O F  O U R  V I S I T O R S  T O  S O M E  EXTENT. MANY, M A N Y  A R E

T O  G E N E A L O G Y  A N D  G R A N D P A  W A S  H E R E  O R  I WA S BURN H E R E . . .SEE A T T A C H E D J i C U i

B I L L  NO. 91. W E  T H O U G H T  P E O P L E  H A D  A R I G H T  TO K N O W  & T H I N G S  W E R E  RELAX'
y o u  h a v e  a n y  l e g i s l a t i v e  c o n c e r n s  a b o u t  w h i c h  y o u  w o u l d  l i k e

A V A  t o  w a t c h d o g  a n d  k e e p  y o u  i n f o r m e d .

V I S I T O R S  A R E  P E O P L E  T O O  AS W E L L  AS P E O P L E  Til AT L I V E  IN O U R  S T A T E .  G S T T I  

"EOv'KDS WAS BAD E NO U GH  B E F O R E  A N D  I W A S  M A G I S T R A T E , R E C O R D E R ,  R E G I S T R A R  
J U S T  07 .A F I V E  YE A RS  Jh-.RE IN V A L D E Z  ( S T AT E)  A ND H A D  TO C O M P L Y .  W H E N  O N E
Do.IS FIN'D O U T  TH/.Y A R E  n U O p T E D  O R  W H A T E V E R  IT C A «'...-I:. ! NT'... • IN Jl»£

!0T O F  T H I N G S  L I K E  THEY H A V E  B E E N  LI D T O  A L L  O F  T H E I R  L IV E S,  ETC. IN T 

A R C H I V E S  W E  TRY TO  H E L P  P E O P L E  F I N D  A N S W E R S  TO W H A T E V E R  A N D  K E E P  T H E M  IN 

F O R M E D  A B O U T  O U R  S T A T E  R E G A R D L E S S  C F  W H A T  T H E  V d S S T I O N S  ARE. T H A T  IS WH 

ALL. ,CF US DO WIT H o U R  VIS I ICRS.
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R O B E R T  H. " B O B "  B E T T i S W O R T H
P.O.  BOX B02BB 

COLLEGE .  ALA SKA  39708
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S r •; w! >■

P

K ■

DATE: A p r i l  2, 198JJ__

T O : --Rap. Char l i e  Bussell, C h a i r m a n  )

H o u s e  J u d i c i a r y  C o m m i t t e ec
FROM: Kep. Bob Bettiswort-h

RE: lib 91: An Ac t  r e l a t i n g  to d i s c l o s u r e  of v i t a l

s t a t i s t i c s  r e c o rd s  and i n f o r m a t i o n

I r e s p e c t f u l l y  request that the H o u s e  J u d i c i a r y  C o m m i t t e e  m o v e  

HB 91 to its next c o m m i t t e e  of referral.

Y o u r  c o m m i t t e e  staff person, Mr. S t e v e  Cramer, lias p r ovided me 

w i t h  a d r a f t copy of the H o u s e  J u d i c i a r y  C o m m i t t e e ' s  s u b s t i­

tute, and I read i l y  c o n c u r  that this v e r s i o n  p r o v i d e s  c l a r i­

f i c a t i o n  of the intent.

A gain, I urge the H o u se  J u d i c i a r y  C o m m i t t e e ' s  a c t i o n  on this 

bill.

I

am



Identity 1’ r o lc c t i o n

a false slaws, occupation, membership, license, privilege, or identity 
himself or (mother pci son shall be fined not moic than S[ ]
m/irisoned not more than [ ] years, or both.
) Any person who uses any such document to commit n crime slinll 
punished hy line or imprisonment or both equal lo that required by 
ulc fur the accompanying offense. Such sentence shall he served con- 
itivcly with that 01 the accompanying offense.

cction «1 . [Severability.] [Insert severability clause.]

cC'n 5. [Itcpcal.] [Insert repealer clause.]

•cction 6. [Effective Date.] [Insert effective date.]

*

Model Slate Vital Slallsllcs Act ( \r,-/ 7  p 0.,, \

The Model Stale Vital Statistics Act is a document designed to he used hy state 
registrars of vital statistics and state legislators when considering revision of the 
vita! statistics laws. The main objectives of the 1977 revision of the model act nic(l) 
to incorporate current social customs and practices and current technology into the 
policies and procedures of the vital statistics system in the stales, (2) to promote the 
uniformity of these policies and procedures to the end that all vital records will he 

readily acceptable in all places as prima facie evidence of the facts therein recorded,
(3) to enhance (lie level of comparability of vital statistics data among the slates, and 
(•I) to minimize duplication within the vital statistics system and thereby achieve 
maximum administrative economy.
The historical philosophy of the vital statistics systems in the United Stales is that 

Vital events be registered only in the slate in which they occur. This concept is 
maintained in this revision of the model act. The jurisdiction of the state registrar 
extends only to boundaries of his slate, and standards for registration may he set 
and enforced only for those events occurring within those boundaries. This is a very 
important concept in maintaining the validity of vital records in their use for legal 
purposes. If it is to he respected, the appropriate procedures for recording birth and 
death information for United Slates citizens horn or dying in foreign countries and 
certification of birth information for aliens adopted by United States citizens must 
continue to be the responsibility of those federal agencies which retain jurisdiction 
over recording these events.
While this revision of the model act docs not constitute an abrupt departure from 

cnilicr nets, there arc several modifications that should be noted. The most 
significant change relates lo the establishment of a centralized system for the 
collection, processing, registration, and certification of vital records in each slate, 
wheicby a1! vital events me irporlcd directly to the Stale Office of Vital Statistics. 
However, the model act contains authorization for [qcaLyOiss* to pciform those 
functions the state registrar may direct, including the receipt and processing of vital 

records 11 ud the Issuance of certified copies, when such offices can be shown to be an 
aid to efficient and effective opciation of the system. 'I he model act fiuthei provides 
lor ilie options of allowing such local offices to woik with records only fpr ilHr 
designated geographic area or to he given access to the entire slate file and allowing 
them to issue certified conies without regard to where the event occulted within the 
stale. The important concept, however, is that these offices arc p.ut of the State 

Office of Vital Statistics and are under the direct control of the stale icgislrar.
The recommendation fora change from a locally oriented vital statistics system to 

a centralized system is based on several considerations: (I) a centralized system 
produces more timely registration of the records, thereby improving the timeliness 
of all operations, including publication of statistical data as well as fulfillment of 

citizens' needs for vital records services; (2) it decreases duplication and cost since 
many activities presently performed at local vital records offices ate ic pea led at the 
stale office; (3) It reduces the opportunity for fraudulent use of certified copies 
'     i„ »iti* iccords will lie easier to conti ol and certified copies will



, i ( t f i v o i c c ,  dissolution of marriage, or annulment] decree 

^„u;l i/im'ng the preceding calendar month.
•(c) II'roviMu.i for a recording fee m a y  be added here if desired.]]

•cction 22. [.•Inicm/.vinh o f Vital Records.]
i) A  ceriiiieale or icporl rcgisicicd under tills act m a y  be amended 

' in accordance with this net and regulations adopted by the slate agcn- 

o protect the integrity and accuracy of vital records.

) A  certificate or report that is amended under this section shall be 

ked "Amended," except as otherwise provided in this section. The 

• of amendment and a su m m a r y  description of the evidence submitted 

ipport of the a m e n d m e n t  shall lie endorsed on or m a d e  a part of the 

(d. The slate agency shall prescribe by regulation the conditions un- 

llich additions or minor corrections m a y  be ma d e  to certificates or 

■(Is within one year after the date of the event without the certificate 

cord being marked "Amended."

U p o n  written request of both parents and receipt of n sworn ac- 

dcdgmcnt of paternity signed by both parents of a child born out of 

ick, the stale registrar shall a m e n d  the certificate of birth to show 

paternity if paternity is not already shown on the certificate of birth, 

certificate shall not be marked "Amended."

U p o n  receipt of a ccilificd copy of an order of [court of competent

iclioit] changing the na m e  of a person born in this state and upon

si of such person or his or her parents, guardian, or legal reprcscnt- 

Ihc stale registrar shall a m e n d  the certificate of birth to show the 

t a m e .
Up o n  receipt of a ccilificd copy of an order of [court of competent

iclion] indicating the sex oi an individual born in this stale has been

cd by surgical procedure nud that such individual's name has been 

d, the certificate of hiith of such individual shall he amended [as 

0‘ d in Regulation 10.8(a)(3)] to reflect such changes.
V/bcn an applicant does not submit the m i n i m u m  documentation 

d in the regulations for amending a vital record or when the state 

ir lias reasonable cause lo question the validity or adequacy of 

plicant's sworn statements or the documentary evidence, and if the 

tries are not collected, the stale registrar shall not a m e n d  the 

cord and shall advisi the applicant of the reason for this action and 

other advise the applicant of the right of appeal lo [court of com- 

imisdiction].

Vhen a certificate or report is amended under this section, the 

gislrar shall report the amendment to any other custodians of the 

mil and their iccord shall he (intended accordingly.

oi 2J. [Reproduction o f  Vital Records.] T o  preserve vital records, 
c registrar is authorized to prepare typewritten, phologinphic,

% «k«tl

3 electronic, or other reproductions of certificates or reports in the [Of-

4 fice of Vital Statistics]. Such reproductions when certified by the slate

5 registrar shall be accepted as I lie m.innl records. The documents front

6 which permanent reproductions have been ma d e  nud verified m a y  be

7 disposed of its provided by regulation.

1 Section 24. [Disclosure o f  Information fro m  Vital Records.]
2 (a) T o  protect the integrity of vital records, lo ensure llicir proper use,

3 and to ensure the efficient and proper administration of the system of vital

4 statistics, it shall be unlawful for any person to permit inspection of, or

5 to disclose information contained in vital records, or copy or issue a

6 .copy of all or part of any such record except ns authorized hy this act and

7 J hy regulation or hy order of [court of competent jurisdiction]. Regulations 

• 8 adopted under (his section shall provide for adequate standards of sccuri-

9 ty and confidentiality of vital records.

10 (b) The state agency m a y  authorize by regulation the disclosure of in-

11 formation contained in vital records for research purposes.

12 (c) Appeals from decisions of custodians of vital records, as designated

13 under authority of Section 6(b), w h o  refuse to disclose information, or to

14 permit inspection or copying of records as prescribed hy this section and

15 regulations issued hereunder, shall be m a d e  lo the s.alc registrar whose

16 decisions shall be binding upon such custodians.

1 7 .  (d).Whcn K)0 years have elapsed after the date of bitlh, or 50 years

have elapsed after the date of death, marriage, or [divorce, dissolution of

^Ji^rnarriagc, or annulment], the records of these events in the custody of the 

20; slate registrar shall become public records and information shall he ma d e

21 •' available in accordance with regulations which shall provide for the con-

22 tinned safekeeping of the records.

1 Section 25. [Copies or Data from  the System o f Vital Statistics.] In nc ■
2 cordauce with Section 24 and the regulations adopted pursuant thereto:

3 (I) The state registrar [and other ciislodian(s) of vital tceotds att-

4 llioti/ed hy the state registrar to issue certified copies] shall upon receipt 

51 of a written iplicatiou issue a ccilificd copy of a vital record in his or her

6 custody or a part thereof to ittiv applicant having n diiccl and tangible in-

7 tcrcst in the vital record. lurch copy issued shall show the date of rcgistia- 

I! lion and copies issued from records marked "Delayed" or " A m e n d e d "
9 shall lie similarly marked and show the effective date. T he documentary

10 evidence used to establish a delayed certificate shall he shown on all

11 copies issued. All forms and procedures usc.l in (lie issuance of ccilificd

12 copies of vital rccotds in the stale shall be provided or approved by the

13 state registrar.

14 (2) A  certified copy of a vital record or any part thereof, issued in

15 accordance with Section 25(1), shall lie considcicd for all purposes (he

16 same as (he original and shall he nrima facie cvidencr of tin* f-irH it-—L.



H3 91

"Vital s t a t i s t i c s "  r e f e r s  to r ec o rd s  o f  bi rt h ,  deat h, fetal death, 

m a r r i a g e ,  d i v o r c e ,  a d o p t i o n  a nd  r e l a t e d  data. Wi th  s p e c i f i c  exceo- 

tions, vital s t a t i s t i c s  ar e not a v a i l a b l e  f o r  i n s p e ct io n.

T h e  l a n g u a g e  o f  HB SI, t ak en  f r o m  t h e  'Model St.-.te Vital S t a t i s t i c s  

A c t 1 p u b l i s h e d  by the P u b l i c  H e a l t h  S e r v i c e,  ope ns r e c o r d s  to the 

public: b i r t h  r e c o r d s  - 100 y e a r s  a f t e r  d a t e  o f bi r t h;  and mar ri ag e,

de a t h , d i v o r c e ,  d i s s o l u t i o n  of  m a r r i a g e  or a n n u l m e n t  re c o r d s  - after 

50 y ea rs .

P a s s a g e  o f  .'5 91 will m a k e  p u b l i c  a p p r o x i m a t e l y  3 3 , 0 0 0  o f  t he 5 7 5, 0 0 0  

r e c o rd s  he l d  h'1 t h e  S t a t e  R e g i s t r a r  of  Vital S t a t i s t i c s .  T h e  bill 

a d d r e s s e s  t h e  i '.erns o f  g e n e o l o g i c a l  r e s e a r c h er s.  A z e r o  fiscal 

no t e  is a t t a c h e d  to the bill. C o m m i t t e e  of  n e x t  ref err al is the 

J u d i c i a r y  C o m m i t t e e .

Dave Pali., ar 

M a r c h  4, 1983
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Apr il 4, 1983

The Honorable Thomas E.-Schulz 

Presiding Judge 

First Judicial District 

415 Main Street* Room 402 

Ketchikan, Alaska 99901

Re I CSHB 103

Dear Judge Schulz:

On behalf of Senator Ziegler and the other members of the Senate 

Judiciary Committee I would like to extend an invitation for you to 

participate in a teleconference hearing on the captioned bill on the 

afternoon of Friday, April 8, 1983.

CSHB 11)3 is ent.li.-ed as follows:

"An Act establishing a Department of Corrections 

and transferring certain functions of the Depart­

ment of Health and Social Services to the D e part­

ment of C o r r e c t i o n ? ; and providing for an effective 

date."

If you wish to participate, please contact your local Legislative 

Information office, at 225-90675, or the undersigned, at 465-4451, for 

additional details, including copies of the bill and other pertinent 

information.

Very truly yours,

John C„ Cabrielli 

Counsel

JCCsjj

cc: Senator Ziegler
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FISCAL NOTE
Senate CS for CSliB 103 (Judiciary)

Page 2

IV. A N A L Y S I S

A. A s su mp t i o n s

P as s a g e of this bill will c re a t e  a n e w  D e p a r t m e n t  o f  C or re c t i o n s.  The f u ndi ng 

id en ti f i e d  f or  FY 83 will p ro v i d e  for t wo m o n t h s  of perso nal  s e r v i c e s  for  10 

• new p o s i t i o n s  and i n c r eas es for 6 e x i s t i n g  p o s i t i o n s  w h i c h  are b e i ng  r e­

classif ied .

The fiscal imp ac t  will c a r r y  f or war d into s u b s e q u e n t  fiscal year s. H owe ver , 

the G o v e r n o r ' s  b u d g e t  i ncl ude d f und ing  f or  FY 84.

B. P r o g r a m  S um ma r y

1. P o s i t io ns

Ten n e w  p o s i t i on s  ar e r e qu ir e d  to i m p l e m e n t  C.S. f o r  H o u s e  Bill No. 103 

( Ju dic iar y),  as follows:

a. Special A s s i s t a n t  II

1). Regional D i r e c t o r  - Rural

c. E x e c u t i v e  S e c r e t a r y  11

d. P r o g r a m m e r / A n a l y s t  V

e. Personnel O f f i c e r  III

f. A d m i n i s t r a t i v e  O f f i c e r  1

a- S e c r e t a r y  11

h. I n fo rm at i o n  O f f i c e r  11

i . S e c r e t a r y  I

j. C l e r k  T y p i s t  111

2. O t h e r  E xp e n d i t u r e s

a. Travel - A d m i n i s t r a t i v e  and f ield  travel for C o m m i s s i o n e r ,  A s s i s t a n t  

C o m m i s s i o n e r s ,  Regional D i r ec t o r s ,  a nd  Special A s si st an ts .

b. Con tr ac t u a l  S er v i c e s - T h e s e  funds art; for s p a c e  l ease cos ts,  

te l e p h o n e  ch arg es,  o f f i c e  e q u i p m e n t  r en ta l s  (p ost ag e m e t e rs ,  w o r d  

p ro c e s s i n g ) ,  j a nit ori al s e r v i c e s ,  etc.

c. C o m m o d i t i e s  - O f f ic e su plies, d e p a r t m e n t a l  form s, etc.

C. Impact

This bill will ha v e  no impact on the St at e ' s  e c o n o m y  or  local government, units.
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FIRST JUDICIAL DISTRICT 
415 MAIN STREET. ROOM 402 
KETCHIKAN, ALASKA 99901

A pril 21, 1983 
(dict a t e d  April !•!)

The Hon. Ro b e r t  H. Ziegler, Sr.
A l a s k a  S t a t e  S e n a t o r  
Pouch V
J u n e a u ,  Al a s k a  99811

Re: C o m m i t t e e  s u b s t i t u t e  for H . 13.103

Dear S e n a t o r  Ziegler:

I h a v e  your letter of April A. U n f o r t u n a t e l y ,  it did 
not a r r i v e  in time for m e  to plan on b e ing at the t e l e c o n f e r e n c e  
at CS HB 103. I do favor the e s t a b l i s h m e n t  of a d e p a r t m e n t  of 
c o r r e c t i o n s  p r i m a r i l y  b e c a u s e  I b e l i e v e  that c o r r e c t i o n s  has b e e n  
short c h a n g e d  as one of the s u b d i v i s i o n s  in the D e p a r t m e n t  of 
H e a l t h  and S o c i a l  S e r v i c e s  and I b e l i e v e  that c o r r e c t i o n s  n e eds 
d e p a r t m e n t a l  s t a t u s  in o rder to g e t  a r e a s o n a b l y  a p p r o o r i a t e  
s h a r e  of the b u d g e t .

I do s t r o n g l y  o p p o s e  p l a c i n g  j u v e n i l e  d e l i n q u e n t s  in 
the n e w  D e p a r t m e n t  of C o r r e c t i o n s .  I a l r e a d y  ha v e  an e x c e l l e n t  
i n d i c a t i o n  of w h e r e  j u v e n i l e s  will fit in in that new 
d e p a r t m e n t ' s  o v e r a l l  s c h e m e  of things. I was told y e s t e r d a y  
(April 15) that a p p r o x i m a t e l y  the m i d d l e  of M a y  T will no longer 
h a v e  any p l a c e  to d e t a i n  j u v e n i l e  d e l i n q u e n t s .  A p p a r e n t l y  the 
bed c r u n c h  in the s t ate jail is m a k i n g  it i m p o s s i b l e  for 
j u v e n i l e s  to bo t r a n s f e r r e d  to the new f a c i l i t y  in K e t c h i k a n .  
T h e r e  is no funding to s t aff the old d e t e n t i o n  home after the new 
jail ope n s ,  so a p p a r e n t l y  we will have to d e t a i n  the kids r.i the 
s t r e e t .  T u n d e r s t a n d  the p o p u l a t i o n  c r u n c h  in the s t ate j .Is, 
(which is no d o u b t  c a u s e d  by A l a s k a ' s  weak knee j u d g e s  not 
p u t t i n g  a n y b o d y  in jail) but I am not very s y m p a t h e t i c  to the way 
the c u r r e n t  a d m i n i s t r a t i o n  in c o r r e c t i o n s  is " s o l v i n g "  the 
p r o b l e m .  It m a y  cost a l i t t l e  m o r e  mo n e y ,  but T am sure that our 
p r o g r a m s  for both d e l i n q u e n t  y o u t h  and c h i l d r e n  in need of aid 
will be b e t t o r  off if the d e l i n q u e n t  y o uth are kept in the

Chambers ol 
THOMAS E. SCHULZ, Judge



The Hon. R o b e r t  H. Ziegler, Sr. 
Ap ril 21, 1983 
Page 2.

D i v i s i o n  of Social S e r v i c e s  and kept out of the D i v i s i o n  of 
C o r r e c t i o n s .  The let t e r  from Alaska C h i l d r e n ' s  S e r v i c e s ,  Inc. 
s u m m a r i z e s  m y  p o s i t i o n  on m o s t  p o i n t s  v e r y  well.

V e r y  t r j l y  y ours

T h o m a s  E. Schulz/ 
S u p e r i o r  C o u r t  J u dge

T E S : j u
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Alaska Foster Parents Association
P. O , B O X  8 0 5  I . A N C IIO R A C j I : ,  A L A S K A  0 9 5 0 8

A p r i l  1 3 , 19 S3

MA. B i l l  Rat/, Senater 
Pouch V
Juneau, Ak 99SI1 

Dear Senator Ray:

Ata&ka F o a ^ c a  P a r e n t  A A A oc ia t io n  urgeA you  t o  n o t  paAA HR 103 cu> w r i t t e n .
We a r e  op p o sed  t o  t h e  in c lu A io n  o f  j u v e n i l e  c o r r e c t i o n a  w ith  a d u ltA  u n d e r th e  
Men) O e jx ir tm en t o f  C o r r e c t io n A  f o r  t h e  f o l lo w in g  re aA onA :

1) W ith  t h e  many u r g e n t  taAkA c o n f r o n t i n g  a  new d e p a r tm e n t  o f  C o r r e c t io n A  
ju v e n i t e A  looui'd be t h e  t a A t  c o n A id e re d  and  be o v e r lo o k e d .

2 ) The p h i lo A o p h ic a t  t r e a tm e n t  o f  j u v e n i l e  o ffe n d eA A  iA  and  needA t o  c o n t in u e  
t o  be d i f f e r e n t .  J u v e n i le  c o r r e c t i o n A  iA  A t i l t  ahom e, f a m i ly ,  and  com m iu iity  
o r i .e n t e d  t r e a tm e n t  an d  r e h a b i l i t a t i v e  p ro g ram  n a t h e r  th a n  p u n i t i v e .

3 )  CrimeA o f  j u v e n i l e  o f fe n d e rA  a r e  d i f f e r e n t  from  a d u t t - -
a )  m oA tly  p r o p e r t y  c r im e  A tatuA  o ^ e H A e A ,
b ) I caa A ucceA A fu l and  leAA f i n a n i c a l  in v o lv e m e n t ,
c )  n o A t ly  n o n - v i o l e n t ,  w i t h o u t  weaponA .

4 ) J u v e n i l e  o ffe nd eA A  h ave  a  g r e a t e r  l i n k  w i th  t h e  D e p a rtm e n t o f  H e a lth  and  
S o c i a l  S jA v ic eA  th a n  w ith  a d u l t  c o r r e c t ! o n A .  T hey  a r e  o f t e n  v ic t im A  o f  
c h i ld  abuA e . n e g le c t  an d  fm n i ly  b re akd ow n . The b ig g eA t d i f f e r e n c e  b e tc e e n  
ju v e n i t e  d e lin q u e n tA  and  c h i l d  i n  need  o f  a i d  i n  f o A t e r  homeA iA  th e  
d e lin q u e n tA  h a v e  been c a u g h t ’. T h e re  muAt be A t ro n g  c o o r d in a t i o n  be tw een  thoA e  
r c A p o m ib t e  t o  c h i l d  i n  n e ed  o f  a i d  c a r e  and  j u v e n i l e  c o r r e c t io n A  aa many 
move from  on e  4yA tem  t o  th e  o t h e r .  M ien th e  new D e p a rtm e n t o f  C o r r e c t io n A
iA  b e in g  A e t up we f e a r  we w i l t  to oA e  t h e  t r e a tm e n t ,  t h e  p r e v e n t io n  t i k e  
t h a t  noio e x tA t  u n d e r t h e  D e p a rtm en t o f  H e a lth  an d  S o c i a l  S e rv ic e A . T h e re  
muAt be c I o a c  c o o r d in a t i o n  betw een ju v e n i t e A  i n  f o A t e r  home p taccm entA  
and  y o u th  c o r r e c t i o n a l  f a c i l i t i c A .

51 In  many caAeA a j u v e n i l e  u n d e r c o r r e c t io n A  iA  a b le  t o  go i n t o  a  f o A t e r
home w h i le  A t i l t  on p r o b a t i o n .  T IU a  n o t  o n ly  AaveA t h e  A t a t e  a  A i g n i f i c a n t  
am oun t o f  money (o v e r  $ U 0  p e r  day  p e r  c h i l d )  b u t  iA  a  m ore  A ucceA A fu l 
t r e a tm e n t  mode. D iv iA io n  o f  F a m i ly  and  Y ou th  S e r v i c e  haA r e c e n t l y  d e v e lo p e d  
a  A p e c ia t i z e d  f o A t e r  c a r e  )o rogram  t o  p r o v id e  m o re  A e rv ic eA  and  A u p p o rt  t o  
f o A t e r  homeA t o  e n a b le  m ore ju v e n i t e A  t o  be k e p t  i n  f o A t e r  homeA r a t i i e r  
£r'm>i y o u tii c o r r e c t i o n a l  f a c i l i t i e A .  A ia o ,  i n  r u r a l  A taA ka you  w ou ld  h ave  
t o  d u p l i c a t e  A e rv ic eA  now c a r r i e d  u n d e r .th e  D iv iA io n  o f  F a m i ly  and  Y ou th  
S e rv c c e A : i . e .  new f o A t e r  IwmeA and  t h e r e f o r e  be m ore  c o A t ly .
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In  c toA in g  Me uAge y o u  t o  n o t  in e t u d e  ju v e n iX e  eonA ee tionA  undeA the. neu) 
VepaA tm ent ofi C oAAectionA  bu .t keep  th em  unde*. V epaA tm ent o& HeaX th and  
S o e iaX  S eA o ieeA . One A uggeA tion  t o  c o u n teA  t h e  a A g m e n t t h a t  ju v e n iX e  o^ endeA A  
a.Ae ju A t  t i k e  a d u ttA  iA  t o  A tA eng then  t h e  u tu v e a taLOA t o  a t t o io  moAe AeAiouA. 
ju v e n iX e  o^ endeA A  t o  be t / U e d  a.A a d u t tA .

H  you  need  moAe i n f s o m a t i o n  p te a x e  do n o t  h e A i t u t e  t o  e aX t on. u )A ite  th e  
A taA ka FoAte*. P a / ie n t  AA A oe ia -t io n .

S inceA ety,

cX) s~z -'i e-cu'-?u_̂

Lou ieA e R o d o n i , PA eA iden t 
AtaAka FoA teA  P aA en t A A A oe iu tio n  
333-2323
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PREF ACE

F o ll o w i n g a d j o u r n m e n t  of the T we l f t h  Alaska Leg is la t u r e , the  Ho use  

Re se ar c h  A g e n c y was a s ke d to u n d e r t a k e  a special projec t c on ce r n i n g the 

State D i v i s i o n  of Adult C or re c t i o n s.  S p ec ifi cal ly,  the Age ncy  was 

a s k ed  to rev iew  the c u rre nt issues c o n f r o n ti ng  correctional ser vices 

in Alaska a n d  to e x p l o r e  w h e t h e r  an a l t e r n a t i v e  m an ag e m e n t  s t r u c tu re  

c ou l d  help to a l l e v i a t e  pr obl ems  that have a r i s e n  in the field of 

criminal justice. This report ex am in e s  t h ese  a n d  o ther  issues r ela tin g 

to a dul t cor rec tio ns in Alaska.

A u th o r i z e d  by the A g en cy ' s  b i p a r t i s a n  gove rni ng co mmi tt ee ,  this report 

has been pre pa r e d  for the e n ti r e  m e mb e r s h i p  of the Alaska House of R e p­

resenta tiv es.  It was w r i t t e n  in rec og ni t i o n  that c o r re c t i o ns  is a 

topic of s i g n i f i ca nt  c o n c e r n  for many  Ala skans a n d  one w hi ch  often 

e lici ts d i v er g e n t  opi n i o ns  rega rdi ng its needs an d solut ion s. The 

p ur p o s e of this report, then, is to p ro vid e a general framework for 

a n a l y z i n g  a d u l t  co r r ec ti o n s  issues in Alaska. It is not the intent of 

this report to a d v a n c e  a p a r t i c u l a r  co. ectional p h il os o p h y,  but rather 

to tra ns m i t  i n f or m a t i on  w hich  can a s s . i t  legislators in t hei r d e v e l o p­

ment of a p p r o p r i a t e  State policies.

Since this project was in i t ia ll y p re se nte d to us, a numb er of changes 

have been p r op os e d  for the D i v i s i o n  of Adult C orr ec ti o n s . Perhaps of 

g re at es t  s i g n i f ican ce,  G o v e r n o r  S h e f f i e l d  has p r o m u lg at ed  Ex ec ut i v e  

O rd er  No. B4 to e st ab lis h a D e p a r t m e n t  of C or re cti ons . Iri the p r e p a r a­

tion of our report, we have a t t e m p t e d  to keep a b r e a s t  of this and 

o th er  pro p o se d m odi fic at io n s .

This report reflects only a po rt io n  of the House Re se ar c h  A ge nc y ' s  re­

search c o n c e r n i n g  a d u l t  c o r r e c t i o n s  a n d  criminal justice. M e mbe rs of 

the Alaska H ouse of R e p r e s e n t a t i v e s  a r e  w e l c o m e  to contact the House 

R e se a r c h Ag enc y wi th  a d d i t i on al  res earch re quests p e r t a i n i n g  to this 

s u b j e c t .
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SUMMARY OF FINDINGS

C o r r e c t i o n s  Trends

Pr i s o n e r  P r o f i l e . A p p r o x i m a t e l y  one out of e very  60 0 U.S. c iti zen s is 

c u r r e n t l y  i n ca r c e r at ed .  In Alask a, the i n c a r c e r a t i o n  rate is s i g n i f i­

ca n t l y  higher; a p p r o x i m a t e l y  one out of every 400 of the state's 

r e s ide nts  is i m p r ison ed.  A l a s ka 's  p ri so n  p op ul a ti o n  has i n c re as ed  by 

49 p e r c e n t  in the past four yea rs.  In S e p t e m b e r  1982, the total i n­

stitut ion al p o p ul at i o n ,  i n c l u d i n g bot h s en t e n c e d  a n d  u ns en t en c e d  felons 

a nd  m i s d e m e a n a n t s ,  was 1,269; by J a n u a r y  1987, th e p o pu la t io n  is 

e x p e c t e d  to e x c e e d  2,000. This w o ul d  r e q uir e the State to d ou bl e  its 

e x i s t i n g  c orr ectional c en t e r  cap ac it y  of 979  beds.

A c c o r di n g  to a 1982 report by the D i v i s i o n  of dult C o r re ct io n s ,  a b o ut  

t wo - t h ir ds  of the inmates w i t h in  S tat e correctional f aci l i ti es  a r e  30 

.years old or y o un ge r .  The m a j o r i t y  of the i n - s t a t e  inmates were i n c a r­

cerated for o f f e n s e s  a g a i n s t  the p er son , inc lud ing  m u r d e r ,  sexual 

a s s a u l t ,  ro bbery, a n d  a s s a u l t.  O v e r  6 0  perce nt of the in -st at e p r i s o n­

ers had no p r i o r  i nst itutional e x pe r i e n c e  and  86 p er cen t w e r e  hel d on 

felony charges.

A 1980 study of felo ny sen te n c i n g by the Alaska Judicial Council found 

that 5 7 percent of all urban felons a n d  63 perc ent  of all rural felons 

had used al co ho l  a t  the time of t he ir  offense. T h e  p er ce nt a g e  w as  

h ig hes t for i n d i v i d u a l s  c o r / i c t e d  of m u r d e r  or kidnappi ng.  Four times 

as  m a n y  u r b a n felons had hi s t o r ie s of alcoho l a d d i c t i o n  as had h i st ori es 

of drug a d d it io n .  A rural felon was a l m o s t  twent y times mo r e  likely to 

h ave a h ist ory  of alcoh ol a d d i c t i o n  as d ru g a dd ic t i o n .

S tate R e s p o n s i b i l i t y  for C o r r e c t i o n s . The State of Alaska a d m i n i s t e r s  

all c o r rec tio nal  a c t i v i t i e s ,  e i t h e r  d i r e c t l y  or t h roug h con tra ct p r o­

viders, i nc l u d i n g all s er v i c e s  for pretrial d eta i n e e s,  m i s d e m e a n a n t s ,  

proliationers, a n d  par ole es.  Mo st  o t he r  states a r e  only re s p on si bl e  

for the s u p e r v i s i o n  of s e n t e n c e d  off en d e r s ; the r e s p o n s i b i l i t y  for 

pretrail p r i s on e r s  a nd  s h o r t - t e r m  s e n t e n ce d  offe nde rs rests with local 

gove rn me n t s .

Hie D i v i s i o n  of Adult C o r r e c t i o n s  o p er at e s  pret ria l, s h o r t -te rm,  a n d  

lo ng-term fa cil it ie s  t hr ou gh o u t  the state. The State a l s o  c on tra cts  

wi t h  s i xte en local g o v er n m e n t s  for the o p e r a t i on  o f local jails. 

Howe ver , these c o n t r a c t s  a r e  a d m i n i s t e r e d  by the Department, of Publ ic 

Safety. The D i v i s i o n  of Adult C o r r e c t i o n s  4s a l s o  r e s p o n si bl e for the 

s u p e r v i s i o n  of p ar o l e e s a n d  p r o b a t i o n e r s , the o p e r a ti on  of several 

c o m m u n i t y  c o r r e c t i o n s  progr ams , a n d  the we  1 fa re of a l m o s t  two h und red  

Alaska felons w ho  have been sent to i n st i tu ti o n s  o per ate d by the 

Federal Bureau of Prisons.
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M e n t a l l y  ill o f f end ers  are not in the c u sto dy of the D i v i s i on  of Adult 

C or r e c ti on s .  They ar e the r e s p on si b i l it y of the D i v i s i o n  of Mental 

Health. Th e D i v i s io n of Fam ily  and Youth S ervices is r es p o n s ib le  for 

j u v e n i l e  corrections.

In Alaska, $ 1 3 3 , 4 6 4 , 3 0 0  was a u t h o r iz ed  in FY 83 for operational e x­

pen d i t u r e s  in the a d m i n i s t r a t i o n  of justice. This inclu des  jus t i c e-  

m e l t e d  e x p e n d i t u r e s  w i th in  the D e p a r t m e n t s  of P u bl ic  Safety, Law, 

He al t h  a nd Social Servi ces , and the Alaska Court System. Of this 

amount, a p p r o x i m a t e l y  30 percen t is for adult cor rec tio nal  services.

P r is o n e r L i t i g a t i o n . As of 1981, 29 states have had c our t orders 

p e r t a i n i n g  to pr iso n o v e r c ro wd i n g  and in ade qu at e  living co ndi ti on s 

for p ris one rs.  In Alaska, issues r ela ti ng  to the q ua l i t y  of care  and 

the general s ta nd a r d  of living a v a i la bl e  for pr is on e r s  have resulted 

in several court suits.

P e r h a ps  of g re a t e s t s i g n i f i c a n c e  to Alaska's c orr ectional p o l ic ie s is 

C l e r r y  v. B e i r n e , a class a ct i o n  suit filed in 1981. P la in t i f f s  have 

c h a r g e d  tha t A l a s k a n  p r i sone rs r esiding wit hin  S ta te facilit ies  as 

well as t ho se S tate inmat es housed in federal pris ons  o ut si d e  Alaska 

have been d e p r i ve d of a numb er of const itu tio nal  and s t a tu to r y  rights. 

State r e pr e s e n t a t i v e s  and the plaintiffs' a t t orn eys  have n e g o t i a t e d  

and s ign ed  a partial s ettlement. The second part of C l e a r y , which 

pe rta ins  to m a j o r  issues such as p r is on e r  e du ca tio n and medical t r e a t­

ment, has not been resolved, and is set for trial in the Third Judicial 

D i s t r i c t  of the S u p e r i o r  Court for the State of Ala sk a in Ju n e  1983.

In recent ye ars , co ur t s  have c o n s i s t e n t l y  held that ac ces s to a d e q u at e 

pr oyr ams  is the right of all prisoners. Al tho ug h the partial s et t l e me nt  

agreement, of the C l e a r y  case settled some p r o gr am  issues, it is likely 

that the trial portio n of the Cl_eary suit will furthe r a d d re ss  p ro g r a m  

issues.

The p r o b l e m  of o v e r c r o w d i n g  is central to p r i s o n er  litigation. R e s e a rc h 

indi cat es that the re is a re l a t i on si p  betwe en prison o v e r c r o w d i n g  and 

increased death rates, i nc rea sed  suic ide  rates, in cr e a s e d inmate a s­

saults an d inm ate  k i l ling s, increases in s e lf -m ut i l a t i o n s ,  increases 

in s t r e s s - r e l a t e d  illnesses and p s y ch i a t r i c  c om mi t m e n ts  in correctional 

institutions.

C o r r e c t i o n s  M a n a g em en t

The gr ow th  in the correc tio nal  p o p u l at io n over  the last few y e a r s  has 

p la c e d  an i n c r e a s i n g  burden on the ma nag em en t  of the Di vi s i o n  of 

Adult C orr ect ion s. C o r r e c t io ns  m a n a g e m e n t  does not a p pe a r  to have 

kept pace  wi t h  the growth in the c orr ectional s ys te m  in Alaska, and 

the D i v i s i o n  of A dult C or r e c t i o n s  is c o n s i de re d  to be in serious need 

of m a n a g e m e n t  atten tio n.
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In the area of prison m a n a g e m e n t , c l a s s i f i c a t i o n  of p r is o n e r s  and 

f acil iti es is c on si de r e d  a very imp ort ant  conc ern  by m an y individuals. 

Both Ch a r l e s Campbell and Robert Hatrak. former di r e c t or s of the D i v i­

sion of Adult C o r rect ion s, str e s se d the i mpo r t an ce  of a good c l a s s i f i­

cation s y st e m  for e f f ect ive  prison m an ag e m e nt . U n fo r t u n at el y,  duri ng

the last several yea rs,  o v e r c r o w d i n g  has result ed in inmates being 

a s s i g n e d  to i n st it u t i o n s based on the a v a i l a b i l i t y  of s pac e rath er than 

on the basis of a con si s t e n t  c l a s s i f i c a t i o n  policy.

As some i n s t i t u ti on s  have e xc ee d e d  t he ir  rated c a pa cit y, s pa ce for 

is ol at i o n  and security hold ing  has been reduced. Some of t hes e cells

are c u r r e n t l y housin g p r i s o ne rs  for w h o m  no other cells ar e available.

In addition, space for act iv i t i e s such as cont act  v is i t ati on,  a tto rne y 

c on f e r e n c e s ,  and recrea tio n m ay no lon ger  be a de qu at e for the num ber  

of p risoners now in an institution.

In the area of a d m i ni s t r a t iv e m a n a g e m e n t , the  D i v i s i o n ' s  a b ili ty to 

p ro vid e suppor t for its general o p e r at i o n  was a fre que nt concer n. It 

was rep orted that the D i v i s i on  lacks a d e q ua te  central o f f i c e  s taf f i ng  

levels. Several pr oblems r e g ar di n g  the D ivi s i o n' s personnel s t r uc tu r e  

w e r e  identified. Tnere have been f requent r e c l a s s i fi ca ti o n s  of a d m i n i s­

trativ e posit ion s, and a d m i n i s t r a t i v e  personnel have been t ra ns f e r r e d  

from post to post frequently.

T w o  p ro bl em s  in the area of staff d ev e l o p m e n t  facing the D i v i s i o n  are 

in suf fi ci e n t  staff t r a in in g  and in ade qu at e  o pp o r t u n i t i e s  for c a r e e r  

advancei At.

Most of the ind ividuals co nt a c t e d  foi this study ag ree d that there is 

a ne e d  for the D ivi sio n to c o o r d i n a t e  its a c t i v i t i e s  with o the r a gencies 

w i t h i n  the Alaska criminal ju st i c e  system. Some be lie ved  that a formal 

s t r u c t u r e  was need ed both to p r o m ot e bett er c oo rd i n a t i o n  b et we en  the 

various agencies with in the Alaska criminal ju st ic e  sy s t em  and to 

i ni tiate r esearch of a br oa de r  in t e ra ge n c y  scope.

Several sources iden tif ied  a need for the D iv i s i o n  to impr ove  its 

c o m m u n i c a t i o n  with  the pu bli c and w ith other o r g a ni z a t i on s,  i n c ludi ng 

the L e g isl atu re.  Two  s ugg est ion s for i mproving c o m m u n i c a t i o n  were a p­

poi n ti n g  a public i n f o rma tio n o ff ic e r  and e s t a b l i s h i n g  a d v is or y boards 

for corr ect ion s, e i t h e r  at the local or regional level.

L e g i s l a t i v e  A lt e r n a t i v e s  for C or re c t i on s

A n u mb er  of a lt e r n a ti ve s  are a v a i l a b l e  in Alaska for improving the 

d e l i v e r y of c orr ectional services. The fo llowing areas wou ld requir e 

le gi sl ati ve involvement:
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In cre as in g  c o rre cti ona l bed space;

• M o d i f y in g  S ta te laws a f f e c t i n g  wh o goes to prison, the length of 

stay in prison, or the c a pa c i t y  of the cor rectional system;

• S t r e n g t h e n i n g  co rre c t i on al  m a n a g e m e n t  th r o u g h  r eo rga niz ati on;

Improving c o m m u n i c a t i o n s  a n d  d ec is io n  ma ki ng  in criminal ju st ic e 

ag enc ies .

In cre asi ng C o r r e c t i o n s  C a p a c i t y . J u s t i c e  p r of es s i o n a ls  in Alaska a d ­

vocate d i f f er en t  s t r a t e g i e s  for i n c r e a s i n g  the c a p a c i t y  of the c o r­

rectional system. Th e m a j o r  option s a re  as follows:

• D ev e l o p  a c o m p r e h e n s i v e  capital e x p ans ion  p r o g r a m  that i mmediately 

pr ovi de s for ;ite a c q u i s i t i o n  and c o n s t r u c t i o n  of new facilities 

a n d  r enov ati on of e x i s t in g  prisons.

• F s t a b l i s h a  s c a l e d - d o w n  capital im pro ve me n t s  p r o gr am  that a d d r e s s e s  

th e State's m o s t  critical spatial re quirements; d eve lop  a long-term 

capital i m p r o ve m e n t s plan f o ll o w i n g  the c om pl e t i on  of a c o m p r e h e n­

sive r eas se s s m e n t of the s yst e m ' s curren t cap acity, a revision of 

p ri s o n e r  c l a s s i f i c a t i o n  m e t h o d s ,  a nd  an a n a l y s i s  of future p o p u l a­

tion g ro w t h  trends.

Implement no plans for m a j o r  capital i mpr ov e m e n ts  until a c o m p r e­

hensiv e a n a l y s i s  of the s yst e m ' s c urr ent  capacity, p ri s o n e r  c l a s­

sif i ca t i o n  m eth od s,  a n d  p r i s o n e r  p op u l a t i on  growth trends is 

complet ed.

Cost is one of the key issues in e v a l u a t i n g  t h e s e  three options. There 

is a l s o  some c o n c er n a m o n g  criminal j us t i c e  p r o f e ss io na l s  that the c o n­

str u c ti on  of a ddit ion al f a ci li t i e s  may in cr e a s e  prison p op ula tio ns,  

a n d  hence, raise e x pe nd it u r e s.  Gome states h ave found that the c o n­

str u c ti on  of additi ona l pr i s o n fa cil it ie s has not eased pro ble ms of 

overcrowdi ng.

The former D i v i s i o n  of Pol icy  D e ve l o p m e n t  and Planni ng u n d e r  the Hamm ond  

a d m i n i s t r a t i o n  r e co mm en d e d  a g a i n s t  long- ter m c o m m i t me nt s for additional 

p r is o n  e x p a n s i o n  until the f ollowing tasks a r e  completed: r ef ine men t of 

i nt e r a gen cy p r o b l e m  solving; c o n s i d e r a t i o n  of a Iternatives to i n s t i t u­

tio nal iza tio n; e v a l u a t i o n  of o t h e r  states' res pon ses  to their pris on 

o ve r c r o w d i n g  pr oblems; re sea rch  into the c a u se  of prison p op ul at i o n  

growth; and  r ee va l u a t i o n  of pr iso n capacity.

Some c o r rec tio nal  a u t h o r i t i e s  d i s a g r e e  that the r eso l u t i on  of these 

issues m u s t  be a p r e r e q u i s i t e  to capital planning. The S tate is c u r­

rently d i v e r t i n g  a s i g n i f i c a n t  n u m b er  of o ff en der s from correctional 

inst it ut io n s ,  a n d  substantial r educ tio ns in i n ca rc er a t i on  levels may
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not be po ssi bl e  w ith out  j e o p a r d i z i n g  p u b l i c  safety. G ov e r n o r  S h e f­

field's  Task Force on C o r r e c t io ns  c o n cl ud e d  that a d d i t i o n s  to f a c i l i­

ties, b uil di ng  r enovations a nd  ne w site a c q u i s i t i o n s  sho uld  be " c o m­

pleted e x p e d i t i ou sl y  as the h igh est  pr ior ity  t hr oug h channels of state 

g ov er n m e n t w hil e m in im i z i n g  both h in dr an ce s  a n d  costs. "

U n d e r  the terms of the recent s et tl e m e n t  of the o u t - o f - s t a t e  p r i s o n e r  

port ion  of the C le ar y  case, th e State is c o m m i t t e d  to bui ldi ng a 300- 

heu m a x i m u m  security facility.

R e v i s i n g  State L a w s . Many states a r e  a t t e m p t i n g  to rectify pr oblems 

of prison o ve r c r o wd in g  by m o d i f y i n g  state laws a ffe c t in g:

• the n u m b e r  of people w ho  e nt e r  prisons;

• the length of time that pe opl e spend in prisons; an d

• the capacit y of the prison system.

A st ate  legisla tur e can take several steps to control the nu mb er  of 

p eo p l e  who  ent er the prison system, i n c l ud in g  e n a c t i n g  laws that d e­

cr i m i n a l i z e  or reclas sif y d e s i g n a t e d  offe nse s, b ro ad e n i n g  the type of 

s a n cti ons  that may be rendered, a nd  e n a c t i n g  a c o m p r e h e n s i v e  c o m m u ni ty  

c o r re ct i o n s  act.

T h e r e  a re  several a l t e r n a t i v e s  a v a i l a b l e  for legislative c o n s i d e r a t i o n  

w hi ch  affect, the length of i n c a rc er a t i o n,  includ ing : m o d i f i c a t i o n s  of

s e n t e n c in g poli cie s; exp a n d ed  use of "good time" credits an d work 

credits; a nd  re vision of parole policies.

A n u m be r of a l t e rn a t i v e s  beside s the c o n s t r u c t i o n  or r en ov at i o n  of 

facili tie s hav e been e s t a b li sh e d  in other states as a means of a l t e r i n g  

the ca pac ity  of a prison system. Some states have e s ta bl is h e d  s t a n d ar ds  

a n d  ca pa c i t y  limits for f a cil iti es a n d  h a v e  a d o p t e d  e m er g e n c y  o v e r­

crowdi ng m easures. Otters have increased the options that a r e  avai table 

to c orr ectional a ge n c i e s  in their pla ce me n t  of offenders.

D ep artm ent al Status for C o r r e c t i o n s . G o v e r n o r  Sh e f f i e ld  recently issued 

Ex e c u ti ve  O rd er '34, which, if a p p r o v e d  by the Le gis l a t ur e,  w ou ld cre a t e 

a D e p a r t m e n t  of Corre cti ons . If the L e gi s l a t u r e  rejects E x e c u t i v e  

O r d e r  54, the State still has a num be r of o pt ion s for imp rov ing  the 

o r g a n i z a t i o n  and p la ce men t of cor rectional se rvices. T he se include:

• M ovi ng  the D i vi s i o n  into a d i f f e r e nt  depa rtm ent . The D e p a r t m e n t s  

of Law, Public Safety, a nd  C o m m u n i t y  a n d  Regional Affairs have eac h 

been m e n t i o n e d  as potential r eci p i e nt s of the Di vision-

R el oc at i n g  the Di vis ion  to the G ov e r n o r ' s  Office.
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• K e e p i n g  the D iv i si o n  in t he  D e p a r t m e n t  of H ea lt h  a n d  Social S e r­

vices. A d ep u t y  c o m m i s s i o n e r  p os i ti o n  c o u l d  be est ab li s h e d w ith 

p ri ma ry  r e s p on s i b i l i t i e s  for pol ic y d e v e l o m e n t  and p r o g r a m  o v e r­

sight of c o r r e c t i o n s - r e l a t e d  a c t i v i t i e s .

• E s t a b l i s h i n g  a Board of C o r r ec ti on s .

Criminal J u s t i c e  D ec i s i o n  M a k i n g . In some respects, the d if fi c u l t ie s 

that t h e  Div i s io n of Adult C o r r e c t i o n s  has e x p e r i e n c e d  in recent 

y e a r s  have been i n he rit ed from o t he r a s p e c t s  of d e c i s i o n  m ak i n g  wit hin  

A l a s k a ' s criminal j us t i c e  system. It has been su g g e s te d by some that 

the S t a t e e st a b l i s h  a p r oce ss for i n t e r a g e n c y  c o m m u n i c a t i o n  an d p ol ic y  

de ve l op m e n t ,  inc lu d i n g  a c abi net  level criminal j u s t i c e  pla n n i ng  c o m m i t­

tee for the p u r po se  of res olv ing  c u rr e n t  p oli cy  issues and  for long- 

range p l a n n i n g  a nd  p oli cy  d eve lo pm e n t .
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A D U L T  C O R R E C T I O N A L  SERVICES'. AN O V E R V I E W  OF THE PROB LEM

Adult c o r rec tio nal  ser vic es is only one c o m p o n en t of the criminal j u s­

tice system. N o ne the les s, it is c o r r e c t i o n s - - i t s  prisons, programs, 

a nd  its m e th od s  of pr o b a t io n a n d  p a r o l e — that f re q u e n t l y  draws more 

publ ic sc rut in y a nd  c on cer n than a n y  o th er  a sp ec t  of criminal justice. 

In part, this public int erest is cau sed  by the t r e m e n d o u s  size of c o r r e c­

tions; it is second only to po li ce  s erv ic es  in both scale and cost. 

In te rms  of p ro g r a m  c o mp le xi ty ,  it is d o u b t l e s s  fo rer anking. Adult 

c o rr e c t i o n s  is charged w i t h  the c u s t o d y , s u p e r v i s i o n , a n d  m a na ge men t 

of the n ation's criminal offend ers . In other wor ds,  a du lt  c o r r e c­

tions has r e s po ns i b i l i ty  for a range of services from custodial care 

of the pretrial d e t a i n e e  to the p r o v i s i o n  of vocational servic es to 

the p a rol ed of fender. C o n s eq ue n t l y ,  a l t h o u g h  it is the final link in

the criminal justic e process, the scope of c o r r e ct io ns  is en orm ou s

a nd  is c on ti n u i ng  to grow  a s  the n u mb e r  of people who  pass through the 

sy st em  increases.

CRIME T R E ND S A F F E C T I N G  AD ULT  C O RR E C T I O N S

T o n  degre e, the grow th in c orr ect ion al pr ogr ams  has occ urr ed in re­

sp on s e  to increa sin g crime rates. B et w e e n  1960 a n d  1972, the nation's 

cr ime  rate i n c r ea s e d  151 percent; b e tw ee n 1972 a n d  1981, the rate rose an 

a dd i t i on al  46.4 percent. A p p r o x i m a t e l y  13.3 m i l l i o n  criminal offenses 

o c c u rr e d  in 1981, w h i c h  is roughl y the same nu mbe r of crimes that o c • 

cur re d  in 1980.1

Al as ka ' s  c r ime  rate in 1980 was less than one percen t lower than that 

of the U n it e d  States. In that y ear , Alaska ranked f our t e e n th  a m o n g  

the 50 states in total index crime; the state 's rate for violent 

c ri m e  was 24 percen t lower than the national index, a n d  the rate for

pr op er t y  cri m e s was 3 p erc ent  g r e a t e r . ^  A c co rdi ng to the Alaska D e p a r t­

ment. of Law, the n u m b er  of violent crimes r ep o r t e d - - i n c l u d i n g  murder, 

rape, robbe ry,  a n d  a g g r a v a t e d  a s s a u l t - - i n c r e a s e d  27 percent between 

1980 a nd  1981. In A nch o r a ge , for exa m p l e , t h e  num ber  of sexual a s s a ul ts  

i nc r e a s e d  by 48 percent; r ob ber ies  i nc rea sed  28 percent; a n d  m urde rs 

by 20 percent.

T he se figures may  reflect only a p o rti on of the num ber  of crimes a c tu al l y  

co mmi tt ed .  The U.S. Bu rea u of Crime S t a t isti cs,  which provide*- national 

e st i m a t es  relating to the i nc ide nce  of v i c t i m i z a t i o n ,  e s t i m a te d that

1 U.S. D e p a r t m e n t  of J u s t i c e,  Federal Bureau of Inves tig ati on,  Uni form 

Cr im e Report 19 74 a nd  1981.

2 O f f i c e  of J u s t i c e  A ss i s t a nc e,  D e p a r t m e n t  of Law, C rime in A l a s k a , 

1981, p. 6, The crime rate index p ro vi de s a m ea ns for c o mp ari ng 

e x i s t i n g  a n d  historical data r e g a r d i n g  the  i n ci de nc e  of crime to 

the total po pul ati on.  The rate is d e f i n e d  as the nu m b e r of in ci­

dents per 100, 000  inhabitants.
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roug hly  o n e - t h i r d  of the Part I o f f e n se s^  c o m m i t t e d  in the U.S. in 1978 

we re  r ep o r t e d  to the police. T here is some ind ic a t i o n that the p e r c e n t­

ag e  of v io l e n t  crimes that a re  reported in Alaska m ay  be somewha t lower.4

R easo ns for the inc rea se in crime a re varied. One known fact or is the 

cu r r e nt  large national pop ul a t i o n of y o u n g  a d u l t  m al es betwee n the age s 

of 18 arid 30. Res earch has found that a s i g n i f i c a n t l y  high level of 

cr iminal a c t i v i t y  occu rs a m o n g  this a g e  group. Data c om pi le d  in 1978 

i n d i c a t ed  t h a t 79.5 percent of a 11 p r i son ers  in s ta te  pris ons  w er e  

under 35 y e a r s  of a g e /  A s ig n i f i c a n t  p o rtio n of Ala ska 's p op ul a t i on  

falls w i t h i n  this age  group. Other social con di ti o n s , p a r t i cu la r l y  the 

h igh per capita c on su m p t i on  of alc oho l, have al s o  been s i gn ifi can t c o n­

tri bu t o rs  to the incid enc e of c rime  in Alaska.

A n o t h e r  f a c t o r  a f f e c t i n g  the in cre ase  in c r i m e - - b o t h  n at io n a l ly  and 

w i t hi n  A la sk a - - i s  the poor e c o n o m i c  c l i m a t e  in the U.S. In Alaska, 

w hi c h  is still co mm o n l y  perc eiv ed as a "land of o pp or tu n i t y , "  this has

resu lt ed  in a growin g number of t r a n sie nt i nd ivid ual s e nt e r i n g  the

s ta te and has caused f u r th er  inc rea ses  in the state' s u n em p l o y m en t

rate. A high level of u ne m p l o y m e n t  is c om m o n l y  a s s o c i a t e d  with i n­

creased criminal a ctivity.

R eg a r d l e s s  of its cause, the increa se in c ri me a p p e a r s  to have p rom pte d a 

r e a s se s s m e n t  of correctional policies a n d  p r o c e du re s wi t h in  the nation. 

In m a n y  states, p o licy mak ers  have respo nde d by e s t a b l i s h i n g  h ars her  

criminal j u s t i c e  laws that have pr ovi de d for m a n d a t o r y  sent enc es,  i n­

cre a s e d s en ten ces , a n d  redu cti ons  in parole. An e xa mpl e of c han gin g 

p h i l o s o p h i e s  is found in Cal ifornia. In 1976 the California legisla tur e 

a m e n d e d  its s en te n c i n g  code. Included w i t hi n the p r e f ac e of the new 

law was the o b s e r v a t i o n  that rehabi 1 itation was no longer reg arded 

to be a legi tim ate  purpos e of C ali for nia  p r i s o n s / '  O th e r  states have 

revise d laws and pr ogr ams  in res ponse to new public a tt i t u d e s  toward 

crime.

To some exten t, Al ask ans  have followed a s i m i l a r  course. In 1974, a 

poli cy p r o v i d i n g  for m a n da to r y  m i n i m u m  s e n t e n c i n g  was ena cted. In 

1975, t h en - A t t o r n e y  General A vrum  G ross i mp le men teJ  a policy that e l i m i­

nat e d  plea b a r ga i n i n g  from the c our t process. A p ri mar y goal of this

•I Part I o ffe nse s-- a c l a s s i f i c a t i o n  e s t a b l i s h e d  by the F B I — inclu de 

m u r de r ,  rape, robbery, burglary, larceny, a n d  theft. G ene r a ll y,  a 

Part I o ff e n s e  is a felony.

4 C h r i s t i n e  J oh n so n  an d J o n a t ha n  Sherwood, Alaska S tate L e gisl atu re,  

Ho use  R es ea r c h  Agency, "Crime Statis tic s: N u m b e r of C o n v i c t i o n s , "  

f. R es e a r c h  R eq ues t No. 81-184, D ec e m b e r  1.0, 1981.

^ K e n n e t h  C arl son , A mer ica n Prisons a nd  Jails: Pop ul at i o n  Trends a nd  

Pr oj ec tio n:., Nat ional Institute of Justi ce,  pp. 21 and (herc- 

a f t e r  citeo" as A m er ic an  Prisons a n d  Jails).

6 Ibid.
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a c t i o n  was to d i s p e n s e  wit h the p r o s e c u to r' s role in s e n t e n c i n g  in 

o r d er  to "let the s en t en c e  be the product of an i nd e p e n de nt  d eci sio n 

by t he trial j u d g e . " 7 Alaska was the first state to hav e e n a cte d 

such a policy. In 1978, th e Alaska State L eg is l a t u r e  e na c t e d  a c o m­

pr e he n s i v e  revision of the criminal code w hic h included t he e s t a b l i s h­

ment of p r e s u m p t i v e  s e n t e n c i n g  for all repeat felons a n d  for a limited 

n u m b e r  of f irs t - t i me  C la ss A felons. L e g is l a t i o n  w as  a l s o  enacted 

that p r o v i d e d  for m a n d a t o r y  i nc ar c e r a t i o n  of DWI (driving w hi le  i n t o x i­

cated) offe nde rs.  In 1982, the l e g i s l a t u r e  revised S tate drug laws 

a n d  f urt her  a m e n d e d  A las ka 's  criminal laws to en act  u n i f o r m  penal ty 

p ro vi si o n s  to "e ffe c t iv el y  co mba t illicit tra ff ic ki n g  in c ontr oll ed 

s u b s t a nc es . "

A l t h o u g h  the results of c ha nge s in po lic ies  such as these a r e  d if fi cul t 

to mea sur e, it is a p p a r en t  that one product of their i m p l em en t a t i on  is 

a n  i n cr eas ed c a s e l o a d  for correctional a g e nc i e s .  This, in turn, results 

in h i gh er  c osts of p r o g r a m  operation.

THE R I S I N G C OST S OF C O R R E C T IO NA L  PR OG R A M S

In 1979, pub li c cr ime  control e xp e n d i t u r e s  in the Unit ed States we re  

found to be in excess of $25 hi 1 lion annua 1 ly--roughly 55 percen t of this 

v/as spent on pol ice  se rvices, 23 p erc ent  for c or re c t i o ns , a n d  22 percen t 

for courts, pr ose c u t i on , a nd  d e fe ns e  an d o t h e r  a s p e c t s  of the ju st ic e  

system. Almost 86 perce nt of all criminal j us ti c e  exp end it ur e s  r e p r e­

sent state and  I oca 1 o u t l a y s . 8 It is clear that the a d m i n i s t r a t i o n  of 

j u s t i c e  has becom e a n  e x p en si v e  burde n for all levels of g ove rnment.

In Alaska, $ 1 3 3 , 4 6 4 , 3 0 0  was a u t h o r i z e d  for operational e xp e n d i tu re s 

in the a d m i n i s t r a t i o n  of j u s t i c e  in FY 83. This  includes jus t i c e - 

relat ed e xp e nd i t u r e s  w ith in  the Oepartinents of Public Safety , Law, 

H e a l t h  and Social Services, an d the Alaska Court System. Of this 

a m o u n t ,  a p p r o x i m a t e l y  30 percent is for a d u l t  correctional services. 

J u s t i c e - r e l a t e d  e x pe n di tu re s  w i t h i n  the D e p a r t m e n t  of Public Safety 

c o n s um e  the largest porti on of the a u t h o r i z a t i o n — 32 percent. The 

fo l l o wi ng  chart ranks the d ep ar t m e nt s by size of a ut ho r i z a ti on .

7 National I ns ti tut e of Ju sti ce , Alaska Bans Plea B a r g a i n i n g , July 1980.

8 T im  J. Flanagan, ed., Criminal J u s t i c e  Re sea rch  Center, S o urc ebo ok of 

Criminal Ju s t i c e S t a t i s t i c s - - 1 9 8 1 , U.S. D e p ar t m e n t  of J ustice, Bureau 

of J u s t i ce  Statist ics , Albany, 1982, p . 7.
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Ta ble  I 

A d m i n i s t r a t i o n  of J u s t i c e  

O p e ra t i n g  Bud get  Summary: FY 83 

(in thousa nds )

Dept, of Publi c Safety

- A k . S t a t e  Trooper s

- Jail C o n t r ac ts

- Support & Services

$ 4 3 ,412.3 32%

Dept., of Healt!, a n d  Social Services

- Adult C o r r e ct io n s  (adult c o n f i n e­

ment, adu lt p r o bat ion  a nd c o m­

mu ni ty  programs, a n d  cor re ct i o n s  

a d m i n i s t r a t i o n )

- Paro le Board

39,566.4 30%

Alaska Court Sy st em

- Courts

- Judicial Qua lif i c at io n s

- Judicial Counci 1

34 v 5 2 2 .6 26%

Dept, of Law

- P r o s e c u t i o n

- Criminal Appeals

- Pretrial Di ve r s i o n

- Act io n a D i s c r e t i o n a r y  Grants

- A d m i n i s t r a t i o n  Support

9,966.1 8%

Dept, of A dm i n i s t r a t i o n  

- Public D e f e n d e r

4 , 1 5 6 . 6 3%

O f f i c e  of the G ove rn or

- Status of W omen C o m m i ss io n

- Human Ri ght s C o m m i ss io n

1,840.3 1%

* * T 0 TA L* * $ 1 3 3 , 4 6 4 . 3 100%

SOURCE: Fiscal Year 1983 O p e r a t i n g  a n d  Capital Rudget 

Summa ry of A p p r o p ri at i o n s

W i t h i n  the D e p a r t m e n t  of H e a U h  a n d  Social S e r v i c e s , the A d mi n i s t r a t i o n  

of J u s t i c e  budget c ate go r y  in clu des  the fo llo win g comp one nts : a du l t

c on fi ne m e n t , a d u l t pro bat ion  and c o m mun ity  programs, co r r e ct io ns  a d m i n­

istrati on a n d  support, a n d  parole boards. E x c l u d i n g $2 58 , 3 0 0  a u t h o r­

ized for the par ole  board, this budg et cat e g or y is the o pe rat ing  budget 

for the Div is io n  of Adult C o rrec tio ns.
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Ad ult  c o n f i n e m e n t  includes all of the operatio nal  costs of the State's 

corr ect ion al centers, co nt ra c t s  for the care of Alaska prisoners i n ca r­

cer at ed  both in a nd  outside Alaska, a n d  the c o r r ect ion al i ndu str ies  p r o­

gram. This budget unit r ep res ent s 83 p erc ent  of DHSS' A d m i n i s t r a t i o n  

of J u s t i c e  e xp en d i t u r e s  for FY 83.

The FY 83 A d m i n i s t r a t i o n  of J u s t i c e  budget for DHSS r e f 7ects a 28 percent 

i n c r e a s e a b o v e  the pr evi ous  y e a r ' s a u t h o r i z a t i o n .  An e x am in at io n  of 

th e s e p a r at e budget request units (BRU's) i n d i c at es  that 36,7 percent 

of this inc rea se is due to a n  inc r e a se  in the a m o u n t  a p p r o p r i a t e d  for 

a d u l t  co nfi nement.

T ab l e  2

De par tm en t  of Heal th an d Social Services 

A d m i n i st r a t i o n  of J us t i c e  

O p e r a t i n g Budget Summary: FY 83 

(in thousands)

Budg et R e que st Unit Au t h o r i z a t i o n

Am oun t of Change: 

p r i o r  y e a r  auth.

% of change: 

pr ior  y e a r

A du lt  Confinement. 

A du lt P rob /Co mm. Prg m. 

Corr. Admin.ft Support 

Paro le Board

* * T o t a l **

$ 3 3 ,01 6.5  ( 83%) 

4 , 6 4 6 . 5  ( 12%) 

1,645.1 ( 4%) 

258.3 ( 1%)

$39,566.4 (100%)

+ $ 8 , 8 7 8 . 6 

+ 55.3 

- 300.2 

+ 31.8

+ $ 8 ,6 65 . 5

+ 36.7% 

+ 1.1% 

- 15.3% 

+ 14.0%

+ 28.0%

SOURCE: Fiscal Year 1983 O p e ra t i n g  a n d  Capital Budget

D ep art men t of Heal th and Social Services

For the Fiscal Year 1904 o p e r a t i n g  budget, th e D iv i s i o n of Adult C o r­

rectio ns has requested $4 7,133,800 co mp ar e d  to its FY 83 a u t h o r i z a t i o n  

of $ 3 9,30 8,1 00.  This reflects a 19.9 p e rcen t in cre ase  a b o v e  the p rior  

y e a r ' s  au th o r i z a ti on .

In its review of the D e p a r t m e n t  of He alt h a nd  Social Services, G o v e r n o r  

S h e f f i e l d ' s  Tr ans it io n  Task Force on Human Se rvi ces  co mm en t e d  that a d e­

qu a t e  tre atment o 7 the co r r ec ti on s  issue" w ou ld require substantial 

b u d g e t a r y  incren ,es- e s t i m at ed  to be b e twe en 35 a n d  50 percent. State 

a g e n c i e s  have been a s k e d  to m ak e  a 5 p er cen t r e d u c ti on  in the FY 84 

bu dge t p rep aration. C o n se qu e n t l y , the Task Force a r g u e d  that b ud ge tar y 

i n c rea ses  with in the Div i s io n of Adult C or r e c t io ns  mi ght  occur "at 

the e x pe ns e  of other depar tme nta l p r o g r a m s . "9

S t a t e  of Alaska, O ff i c e  of the G ov ern or,  T r a n s i ti on  Task Forces 

R ep or t  For G o ve rn o r  S h e f f i e l d , "A Report on the De par tm e n t  of H ea lt h  

a n d  Social Se rvi ce s, "  Juneau, 1982, p .4.
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Bey on d  cost c o n s id er a t i o n s,  there is some ind ic at i o n  that su b s t an ti ve  

changes in criminal j u s t i c e  pol ic i e s  a nd  p ro ce du r e s  have i mpaired the 

overall e f f e c t i v e n e ss  of the correc tio nal  system. The issues a re  best 

i l l u s t r at ed  t hr o u g h  an e x a mi na t i o n  of pri son  overcrow din g.

PRISON O V E R C R O W D I N G

D es c r i be d in a recent report as the "four ho rse me n of c or r e c tion s,"  the 

related pro b l e ms  of prison o v e r c r o wd in g ,  i n a de q u a t e  institutional liv­

ing c o n d it ion s, prison v iolence, a n d  federal court ta ke o v e r  a re  c o n­

fronti ng many correctional i n s t i t ut io n s  t h r o u g h o u t  the n a t i o n . ^  An 

e x a mi na t i o n  of institutional growth t re nd s  in recent years indicates 

why these pr obl ems  have occurred.

Th e 1970s was a decade of u n p r e c e d e n t e d  inc rea ses  in prison p o p u l a­

tions. T h r o u g h o u t  the century, e xc l u d i n g  a segment of tim e during 

W o r l d  W ar II w h e n  the nu m b e r of prisoners de cl in e d ,  the prison p o p u l a­

tion m a i n t a i n e d  a p p r o x i m a t e l y  the sa m e  growth rate as the civ ilian 

p o p u l a t i o n . H  Be tw e e n  1965 and 1980, however, a du lt  a rre st  rates in­

creased  by 75 percent, s tat e and  federal p r is on  p opu lat ion s increased 

by roughl y 78 percent a n d  coinnnnity pr ob at i o n  a n d  parole casel oad s i n­

cr ea se d  by 142 percent. Since 1970, pris on p opu lat ion s have nearly 

doubled. The na tio n's  c u rren t pr iso n popula tio n, es ti m a t ed  to be 

a bout  500,000, is growing at a rate of roughly 170 per day. In o ther 

words, a p p r o x i m a t e l y  one out of e ver y 600 U.S. citizens is curre ntl y 

i n ca rce ra t e d . In Alaska, the i n c ar ce ra t i o n rate is s i gn if ic a n t l y  

h i g h e r ; approxiniately one out of e v e ry 4011 0 f the state's r esidents is 

~impri soned.

P op ul a t i o n Trends in Al ask a' s  P r i s o n s

A c c o r d i n g  to a report pre par ed by form er At tor ney  General Wilson Condon, 

A l a s k a ' s prison p op ul a t i o n  has i n c reas ed by 49 percen t in the past four 

y e a r s . ^  In Fiscal Year 1982, the State D iv is io n  of Adult C or rec tio ns 

had a n  institutional p o p u l a t i o n  in cre ase  of 22 percent, a probatiori-

Robert M a t h i a s  and D ia n e  Steelman, National Council on Crime and  De- 

I i n q u e n c y , C o n t r o l l i n g  Prison P o p u latio ns:  An Assessment of C u r­

rent M e c h a n i s m s , Draft, National Council on C ri me and Deli nqu enc y, 

Ma y 1982, s u b m it t e d  to the National Inst itu te of C orr ect ion s in 

partial ful fi l l m e n t of NIC Grant Mo. CO-9, p. 27, (hereafter cited 

as  Control ling Prison P o p u l a t i o n s ).

11 A m e r i ca n Prison s ft J a i l s , Vo 1. 1 1 , p . 13.

Alaska Of fi c e  of the At to r n e y  General, M e m o r a n d u m  to the File from 

Wils on L. Condon., A tto rn ey  Ge neral, "Analysis of Correcti ons  P o p u­

lation P r o j e c ti on s , "  N ove mb er  23, 1982.
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p a ro le  in crease of 21 pe rcent, a n d  a 75 percen t i n c r e a s e  in the numbers 

of persons in com mun ity  p l a c e m e n t . ^  In S e p t e m b e r  1982, the total

instit uti ona l po pul ation, incl udi ng both s e n ten ced  and u n s e n ten ced

felons a n d  m i s d e m e an an t s ,  was 1,269; by J a nua ry 1987, the p opu l a t i on  

is exp e c te d to exceed 2 ,0 0 0 .1^

T he se numbers w o uld  r equ ire  the State to d o ub le  its e xis tin g c o r r e c­

tional cen te r ca pac ity  of 579 beds, or 1,183 beds on an  e m e rg e n c y  basis.

E i g h t y - t h r e e  additional beds a r e  a v a i l a b l e  in S tate  half way  houses. 

The r em ai nin g number of priso ner s a re  housed in prisons ou ts id e  Alaska. 

A c c or di n g  to the Depa rtm ent , as of Jun e 1982, 15.5 p erc ent  of the State's 

pris one rs w er e  held in federal prisons o u t s i de  Alaska; in prior years, 

this p erc e n t ag e has been as high as 20 percent. As of J an u a r y  1, 1983, 

191 pr i s o n e rs  wer e housed in federal prisons a n d  74 priso ner s w ere 

he ld  in Sta te halfway h o u s e s . 15 Table III on the fol lowing page

indic ate s the current c a pac iti es of Ala ska 's ex is ti n g  correctional 

centers.

13 Alaska Department, of He a l t h and  Social Servi ces , D iv is io n  of Adult 

C o r r e ct io n s ,  Memo to Robert S. Hatr ak,  D ir ec t o r ,  from Kermit H u m p h­

ries, C o o r d i n a t o r  - P lan ni ng  a n d  O p e r a ti on s,  O ct o b e r  11, 1982.

14 Alaska D e p a r t m e n t  of Hea lth  an d Social Ser vic es,  D iv i si o n  of Adult 

C o r r e c ti on s ,  O f fi ce  of the Dire cto r. T he D i v i s i o n  uses a simple 

regr e s s i on  line based on actual g row th  in p ri so n  pop ul at i o n  over 

the past three years.

15 In a dd it i o n ,  the D e p a r t m e n t ' s  D i v i s i o n  of Mental H e a l th  a nd  D e v e l o p­

mental D i sa b il it i e s  houses ind iv id u a l s  wh o we re  found not guil ty 

by reason of insanity at the Alaska P s y c h i a t r i c  Institute in 

A n cho rag e.
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Table 3
Alaska State Correct iona l Centers 

Capacity and Populat ions

State Correct iona l 
Centers

Norma 1 
Capacity3

Emergency
Capacity3

Pr isoner 
Count l /82b

Pr i  soner 
Count 1/833

SCC - Anchorage
• Sixth Avenue 100 100b 100 94
• Third Avenue 65 65b 83 64

SCC - Eagle R iver
• Hi land Mountain 160 240 153 212

-Spec ia l Treatment 10 14
• Meadow Creek 28 28 26 28

SCC - Palmer
• Minimum Custody 106 120 130 138
• Medium Custody 100 150 95 S8

SCC - Fairbanks 164 181
• Temporary Unit 56 56
• Expanded Unit 110 125

SCC - Nome 30 31 33 40

SCC - Juneau
• Lemon Creek 90 105 132 127
• .Johnson Human Svcs. 4 4 1 2

SCC - Ketchikan 30 30 28 28

SCC - Ridgeview 90 115 134 94
Ce reage House 13

Iota I 9 79 1,183 1 ,079c l ,119d

3 Department of Health and Soc ia l Serv ices, D iv is ion  of  Adult Correc­
t ions .

b Attorney Genera l ' s  O f f i c e ,  Memo to F i l e  No. J66-516-82 from Wilson
L. Condon regarding Analys is  of Correct ions Populat ion P ro jec t ions ,
November 23, 1982.

c This f igu re  does not inc lude the 61 pr isoners that were confined in
State halfway houses during t h i s  period or the 188 pr isoners  held in
federal prisons outs ide of  Alaska.

(l This f igu re  does not include the 78 pr isoners  that were confined in
State halfway houses during t h i s  period or the 191 pr isoners  held in
federal prisons outs ide of  Alaska.

-14-



OVERVIEW OF THE PROBLEM

The S ta te ' s  most immediate spa t ia l  needs are fo r  short-term detention, 
medium, and maximum secur i ty  f a c i l i t i e s . ^  As an immediate so lu t ion  
to  i t s  f a c i l i t y  requirements, the Department has been using temporary 
f a c i l i t i e s  and modular un i ts .

As a long-term so lu t io n ,  the Department has advocated the construct ion 
of add i t iona l  f a c i l i t i e s ,  a reassessment of i t s  method of determining 
capac ity  l im i t s  of i n s t i t u t i o n s ,  and a rev is ion  of i t s  current method 
of  c l a s s i f i c a t i o n  of  pr isoners .  The l a t t e r  top ic  w i l l  be discussed 
in  a subsequent sect ion of th i s  report.

As the numbers of in d iv id ua ls  confined increases,  so do the to ta l  costs 
of  care.  As of FY 81, the average cost of care fo r  a p r isoner in 
A laska 's  i n s t i t u t i o n s  was approximately $24,338 per year. Although the 
methods of computing costs of care vary from state  to s ta te ,  i t  appears 
that A laska 's  per diem costs h i s t o r i c a l l y  have been considerab ly  higher 
than those in other s tates .

A second problem a r i s in g  from overcrowding i s  the poten t ia l  weakening 
o f  pr ison secu r i ty .  Between October 1980 and Ju ly  1982, 19 prisoners  
escaped from Alaska p r i s o n s .17 Although each ind iv idua l  was appre­
hended, the escapes have given cause fo r  concern. Although some of 
these incidences were a t t r ib u ta b le  to  temporary cond it ions  a r i s i n g  
from const ruct ion ,  d e f i c i e n c ie s  in secur i ty  measures were a f a c to r  in 
many of the escapes. Supervisory s t a f f  e r ro r ,  fo r  example, was c l e a r l y  
a fa c to r  in  f i v e  of the escapes.18

A re la ted concern i s  the potent ia l  f o r  v io lence  in  crowded prison 
s e t t ing s .  This and other byproducts of  overcrowding can cause p ro fes­
s ional d i s s a t i s f a c t i o n  among cor rec t iona l  employees which in turn can 
r e su l t  in s i g n i f i c a n t  s t a f f  turnover.  Correct iona l  centers in the 
Fairbanks and Anchorage areas are p a r t i c u l a r l y  overcrowded.

A t h i r d  problein--poss ib ly o '  greatest concern to s ta te  governments--is 
the potent ia l f o r  l i t i g a t i o n  f i l e d  on behalf  of pr isoners  c la iming that 
inadequate l i v i n g  cond it ions  v io la te  t h e i r  con s t i tu t io na l  r i gh t s .

16 The s ta te ' s  short-term needs w i l l  be p a r t i a l l y  resolved fo l low ing 
the completion of the new Cook In le t  Correct iona l Center. Scheduled 
to open in October 1983, th i s  f a c i l i t y  i s  cu r ren t ly  intended to 
house p re t r i a l  detainees and unsentenced fe lons .  Seventy-two of 
the f a c i l i t y ' s  beds w i l l  be made a v a i l a b le  fo r  occupancy in ear ly  
February 1983.

17 Betty Rarton, House Research Agency, "Prison Escapes," Research
Request No. 82-169, (hereafter  c i ted  as "Pr ison Escapes").

18 Ibid.
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