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l e g is la t i o n  is u n d e r  s e v e r e  c o n s t i t u t i o n a l  d o u b t .
T h e  C o u r t  a p p l i e d  th e  E q u a l  P r o t e c t i o n  C l a u s e  in  Levy 

v. Louisiana, 391  U . S .  68  ( 1 9 6 8 ) ,  a l l o w i n g  i l l e g i t im a t e  
c h i ld r e n  to  r e c o v e r  f o r  t h e i r  m o t h e r ’ s w r o n g f u l  d e a t h  a n d  
a l s o  in  Glona v. American Guarantee and Liability In ­
surance Co., 3 9 1  U . S .  7 3  ( 1 9 6 8 ) ,  a l l o w i n g  th e  m o t h e r  t o  
r e c o v e r  f o r  t h e  w r o n g f u l  d e a th  o f  h e r  n o n m a r i t a l  c h i ld .  
C h a n g i n g  c o u r s e ,  h o w e v e r ,  the  C o u r t ,  in  Labine v. Vin­
cent, 4Q\ U . S .  5 3 2  ( 1 9 7 1 )  r e f u s e d  t o  p e rm i t  a  n o n m a r i t a l  
c h i ld  t o  in h e r i t  f r o m  h e r  in t e s t a t e  f a t h e r  u n d e r  L o u i s i a n a  
l a w ,  e v e n  t h o u g h  h e r  f a t h e r  h a d  a c k n o w l e d g e d  h e r  d u r i n g  
h is  l i f e t im e .

B a c k  o n  t r a c k ,  t h e  C o u r t  h e ld  in  Weber v. Aetna Cas. <L 
Surety Co. , 4 0 6  U . S .  1 6 4  ( 1 9 7 2 ) ,  th a t  w o r k m a n ’ s c o m p e n ­
sa t io n  b en e f i t s  r e la t e d  t o  th e  d e a th  o f  th e i r  f a t h e r  are d u e  
d e p e n d e n t ,  n o n m a r i t a l  c h i ld r e n  e v e n  i f  u n a c kn ow le d g ed , .  
C o n t i n u i n g  in  a  f o r w a r d  d i r e c t i o n ,  in Gomez v. Perez, 4 0 9  
U . S .  5 3 5  ( 1 9 7 3 ) ,  t h e  C o u r t  g r a n t e d  the r ig h t  t o  p a t e r n a l  
s u p p o r t  t o  th e  n o n m a r i t a l  c h i ld ,  h o ld in g :

O n c e  a  s ta te  p o s i t s  a  j u d i c i a l l y  e n f o r c e a b l e  r i g h t  o n  
b e h a l f  o f  c h i l d r e n  t o  n e e d e d  s u p p o r t  f r o m  th e i r  n a t u ­
r a l  f a t h e r s  t h e r e  is n o  c o n s t i t u t i o n a l l y  s u f f i c i e n t  j u s ­
t i f i c a t i o n  f o r  d e n y i n g  s u c h  a n  e s s en t ia l  r ig h t  t o  a 
c h i ld  s im p l y  b e c a u s e  its  n a t u r a l  f a t h e r  h a s  n o t  m a r ­
r ied  its  m o t h e r .

S h o r t l y  t h e r e a f t e r ,  in  New Jersey Welfare Rights O r­
ganization v. Cahill, 4 1 1  U . S .  6 1 9  ( 1 9 7 3 ) ,  a  s ta te  w e l f a r e  
s ta tu te  d i s c r im in a t i n g  a g a in s t  n o n m a r i t a l  c h i l d r e n  was 
s t r u c k  d o w n .  C o n s i s t e n t  w i th  th a t  h o l d i n g ,  in  Jimenez v. 
Weinberger, 4 1 7  U . S .  6 2 S  ( 1 9 7 4 ) ,  th e  C o u r t  h e ld  u n c o n ­
s t i t u t i o n a l  a  p r o v i s i o n  o f  t h e  S o c i a l  S e c u r i t y  A c t  r e la t i n g  
t o  d i s a b i l i t y  b e n e f i t s  b e c a u s e  it d i s c r im in a t e d  b e tw een  
tw o  s u p p o s e d l y  d i s t i n g u i s h a b le  c la sses o f  n o n m a r i t a l  
c h i ld r e n .

T h e  C o u r t  s l id  b a c k w a r d s ,  h o w e v e r ,  in  Mathews v. 
Lucas, 4 2 7  U . S .  4 9 5  ( 1 9 7 6 ) .  w h en  h  u p h e ld  a p r o v i s i o n  o f  
the  S o c i a l  S e c u r i t y  A c t  th a t  p r e s u m e d  d e p e n d e n c y  w i th  
re spec t  t o  m a r i t a l  c l  ' .d ren a n d  as  v a r i o u s  c a t e g o r i e s  o f  
n o n m a r i t a l  c h i l d r r  i w i th  a s c e r t a in e d  p a t e r n i t y  b u t  le f t  
the  t a s k  o f  p r o v i n g  a c t u a l  d e p e n d e n c y  t o  n o n m a r i t a l  t . I- 
d r e n  w h o  d id  n o t  f a l l  i n t o  t h e  d e f i n e d  c a t e g o r i e s .  T h e  d i s ­
sen te rs  c o n v i n c i n g l y  f o u n d  Mathews t o o  d i f f i c u l t  t o  d i s ­
t in g u i s h  f r o m  Jimenez t o  w a r r a n t  th e  d i s s im i l a r  h o l d i n g .

S w i t c h in g  c o u r s e  a g a i n ,  in  Trimble v. Gordon, 4 3 0  
U . S .  7 6 2  ( 1 9 7 7 ) ,  th e  C o u r t  a l l o w e d  th e  n o n m a r i t a l  c h i ld  
in te s ta te  su c c e s s io n  r ig h t s  i n v o l v i n g  its f a t h e r ,  t h u s  m o r e  
o r  less o v e r r u l i n g  Labine v. Vincent, a l t h o u g h  n o t  q u i t e  
a d m i t t i n g  t h a t  m u c h .  S e e m in g l y  f o r  b a l a n c e ,  Fia llo  v. 
Bell, 4 3 0  U . S .  7 8 7  ( 1 9 7 7 ) ,  (d e c id e d  s im u l t a n e o u s l y  w i th  
Trimble), h e ld  th a t  U . S .  im m i g r a t i o n  law s  may e x p re s s  
a p r e f e r e n c e  f o r  f o r e i c n - b o r n  n o n m a r i t a l  c h i ld r e n  o f  
female  U . S .  c i t i z e n s  o v e r  f o r e i g n - b o r n  n o n m a r i t a l  
c h i ld r e n  o f  male c i t i z e n s .

In  Lalh  v. Lalli, 4 3 9  U . S .  2 5 9  ( 1 9 7 8 ) ,  th e  C o u r t  u p h e ld  
a New Y o r k  s t a t u t e  t h a t  c o n d i t i o n e d  n o n m a r i t a l  
c h i ld r e n ' s  r ig h ts  t o  in t e s t a . c  s u c c e s s io n  u p o n  h a v in g  
p a t e r n i t y  j u d i c i a l l y  e s t a b l i s h e d  d u r i n g  th e  f a t h e r ' s  
l i f e t im e ,  t h u s  l im i t i n g  th e  Trimble d e c i s i o n  s ig n i f i c a n t l y  
a n d  a l l  b u t  r e in s t a t in g  m o s t  o f  Labine. R e m a i n i n g  o n  a

s o m e w h a t  n e g a t i v e  t r a c k ,  Califuno v. Boles, '143 U . S .  
2 8 2  ( 1 9 7 9 ) ,  u p h e l d  th e  p r o v i s i o n s  o f  th e  S o c i a l  S e c u r i t y  
A c t  t h a t  l im i t e d  " m o t h e r ’ s i n s u r a n c e  b e n e f i t s "  t o  d i ­
v o r c e d  w iv e s  o r  w id o w s  o f  .e ceased  w age  e a r n e r s  a n d  
d e n i e d  t h em  t o  u n m a r r i e d  m o t h e r s  o f  n o n m a r i t a l  c h i l ­
d r e n  o f  d e c e a s ed  w ag e  e a r n e r s .

T H E  FA T H E R 'S  R E L A T IO N S H IP
A n o t h e r  l i n e  o f  cases d e a l t  w i th  th e  r e l a t i o n s h ip  b e ­

tw e en  th e  f a t h e r  a n d  h is  n r r ,m a r i t a l  c h i ld .  \nSlanley  v. I l ­
linois, 4 0 5  U . S . 6 4 5  ( 1 9 ‘  1 ) , Rolhstein v. Lutheran Social 
Services o f  Wisconsin e r j  Upper Michigan. 4 0 5  U . S .  
1051  ( 1 9 7 2 ) ,  a n d  Vanderlaan v. Vanderlaan, 4 0 5  U . S .  
1 05 1  ( 1 9 7 2 ) ,  t h e  U . S .  S u p r e m e  C o u r t  e s s e n t ia l ly  h e ld  
t h a t  a f a t h e r  w h o  h a d  l i v e d  w i th  t h e  m o t h e r  an  1 h is  n o n ­
m a r i t a l  c h i l d r e n  in  a  de facto  f a m i l y  u n i t  is e n t i t l e d  to  
r e c e iv e  n o t i c e  a n d  h a v e  a  h e a r i n g  in  p r o c e e d in g s  i n v o l v i n g  
th e  c u s t o d y  o f  h is  c h i l d r e n ,  t h a t  he m a y  p o s s i b ly  
c h a l l e n g e  a c o m p le t e d  a d o p t i o n ,  a n d  th a t  h e  m a y  h a v e  
v i s i t a t i o n  r ig h t s  w i th  h is  n o n m a r i t a l  c h i ld r e n .

A f t e r  s ix  y e a r s  o f  c o n f u s i o n  a b o u t  w ha t  the se  cases 
m e a n t  in  t e rm s  o f  a d o p t i o n  p ra c t i c e s ,  Quilloin v. 
Walcott, 4 3 4  U .S . 2 4 6  ( 1 9 7 8 ) ,  denied an  u n m a r r i e d  
f a t h e r  a " v e t o  p o w e r "  o v e r  th e  a d o p t i o n  o f  h is  c h i ld .  
Quilloin, h o w e v e r ,  i n v o l v e d  s u f f i c i e n t l y  u n u s u a l  fa c ts  
t h a t  it d id  n o t  d o  m u c h  to  c l a r i f y  th e  p r e c a r i o u s  s i t u a t i o n  
in  w h ic h  th e  a d o p t i o n  i n d u s t r y  h a d  f o u n d  i t s e l f  a f t e r  
Stanley. O n e  im p o r t a n t  d i s t i n c t i o n  w a s  th a t ,  in  Quilloin, 
th e  c h i l d r e n  h a d  a lw a y s  b een  in the  m o t h e r ’ s c u s t o d y  a r .d  
n e \ e r  h a d  b e e n  a m e m b e r  o f  th e  f a t h e r ’ s de facto  f a m i l y .  
O t h e r  d e f e r e n c e s  w e re  th a t  th e  f a t h e r  h a d  n o t  r e g u l a r l y  
s u p p o r t e d  th e  c h i ld ,  t h a t  h e  h a d  h a d  the  o p p o r t u n i t y  to  
" l e g i t im a t e "  the  c h i ld  a n d  h a d  n o t  d o n e  so ,  a n d  th a t  it 
w a s  th e  m o t h e r ' s  c u r r e n t  h u s b a n d  w h o  so u g h t  t o  a d o p t  
th e  c h i ld .

A  y e a r  l a t e r ,  th e  C o u r t  d e c id e d  Caban v. Mohammed, 
4 4 1  U . S . 3 S 0  ( 1 9 7 9 ) ,  w h ic h  i n v o l v e d  a  n a t u r a l  f a t h e r  w h o  
h a d  l i v e d  w i th  th e  m o t h e r  f o r  f i v e  y e a r s  an d ,  f o r  t h e  n e x t  
tw o  y e a r s ,  h a d  c o n t r i b u t e d  t o  the  c h i l d r e n ’ s s u p p o r t  a n d  
h a d  seen  t h e m  f r e q u e n t l y .  E m p h a s i z i n g  the  n a t u r a l  
f a t h e r ’ s de fac to  r e l a t i o n s h i p  w i th  h is  c h i ld r e n ,  th e  C o u r t  
p e rm i t t e d  h im  t o  b l o c k  th e  a . t e m p t e d  a d o p t i o n  b y  th e  
m o t h e r ' s  n e w  h u s b a n d .  F i n a l l y ,  in  Parham  v. Hughes, 
44 1  U . S .  3 4 7  ( 1 9 7 9 ) ,  t h e C o u r t — s e e m in g ly  i n d i r e c t  c o n  
f l ic t  w i th  t h e  Glona c a s e— d e c id e d  t h a t  a  f a t h e r  m a y  not 
su e  f o r  th e  w r o n g f u l  d e a th  o f  h is  n o n m a r i t a l  c h i ld  w h o m  
he  h a d  s u p p o r t e d  a n d  w ith  w h o m  he  h a d  m a in t a in e d  c o n -  
v - ’ u o u s  c o n t a c t  b y  v i s i t a t i o n ,

T  v o  a n a l y t i c a l  p o in t s  a r c  o f  m a j o r  in te re s t .  F i r s t ,  th e  
i s su e  o f  w h e t h e r  o r  n o t  i l l e g i t im a c y  is a  s ta tu s  th a t  i n v o k e s  
" s t r i c t  s c r u t i n y "  u n d e ;  t h e  E q u a l  P r o t e c t i o n  C l a u s e  w as  
n e v e r  c l e a r l y  s e t t le d .  Ju s t i c e  R e h n q u i s t ,  c r i t i c iz in g  the  
m a j o r i t y  m  Trimble, c o n c lu d e d  t h a t  i l le g i t im a c y  " w a s  
n o t  s u f f i c i e n t  t o  r e q u i r e  ' o u r  m o s t  e x a c t in g  s c r u t i n y '  ’ ’ 
a n d  p o i n t e d  o u t  t h a t  " D e s p i t e  th e  c o n c lu s i o n  th a t  
c l a s s i f i c a t i o n s  ba sed  i l l e g i t im a c y  f a i l  in a ‘ r e a lm  o f  less 
t h a n  s t r ic te s t  s e n  t i n y , '  . . . t h a t  s c r u t in y  ‘ is n o t  a 
t o o t h l e s s  o n e . ’ ”

E l s e w h e r e ,  e s p e c ia l l y  in  Mathews, the  C o u r t  h a d
,  (Continued on page 43)



f o r  c h i ld r e n  w e re  r a r e l y  seen in  j u v e n i l e  c o u r t s .  B u t  t h a t  
case w h ic h  h e ld  t h a t  c o u r t - a p p o i n t e d  c o u n s e l  f o r  
c h i ld re n  in  d e l in q u e n c y  p r o c e e d in g s  is e ss en t ia l  as  a  m a t ­
te r  o f  c o n s t i t u t i o n a l  l a w ,  f a i l e d  t o  s ta te  w h e th e r  leg a l 
r e p r e s e n t a t i o n  w o u l d  a l s o  be r e q u i r e d  f o r  c h i ld r e n  in 
abu s e  a n d  n eg le c t  ca se s .  A s  a r e s u l t ,  m a n y  c h i ld r e n  w h o  
a re  th e  s u b je c t s  o f  m a l t r e a tm e n t  o r  r e la t e d  t e rm i n a t i o n  o f  
p a r e n t a l  r ig h ts  p r o c e e d in g s  d o  n o '  h a v e  a la w y e r  as  a m a t ­
te r  o f  r i g h t ;  it  is w i t h in  the d i s c r e t i o n  o f  the  t r i a l  j u d g e  t o  
a p p o i n t  c o u n s e l .

A l t h o u g h  a g r o w in g  n u m b e r  o f  s ta tes  a r e ,  t h r o u g h  s t a t ­
utes , c o u r t  r u le s ,  o r  ju d i c i a l  dec is ion s ,  a s su r in g  th a t  a bu s ed  
a n d  neg lec ted  c h i ld r e n  h ave  in d e p e n d e n t  r e p r e s e n t a t i o n ,  
a c o u r t - a p p o i n t e d  a d v o c a t e  f o r  th e  c h i ld  o f t e n  f a c e s  b o t h  
r e s e n tm en t  a n d  h o s t i l i t y  f r o m  o t h e r s  i n v o l v e d  in th e  case 
as w e l l  as c o n f u s i o n  o v e r  his o r  h e r  p r o p e r  r o l e .  B u t  n o  
o n e  w o u ld  q u e s t i o n  a  c r im in a l  d e f e n d a n t ’ s n eed  f o r  a 
la w y e r  o r  t h a t  o f  a  c o r p o r a t i o n  b e in g  su ed .  Y e t  m a n y  p e o ­
p le  b e l ie v e  th a t  th e  c h i ld  p r o t e c t i o n  ag e n c y  a n d  th e  j u d g e  
a r e  t h em se lv e s  f u l l y  c a p a b le  o f  p r o t e c t in g  'h e  in te re s t s  o f  
th e  p a r t ie s  in c h i ld  m a l t r e a tm e n t  cases .

W h e t h e r  o r  n o t  th e  c h i ld ' s  c o u r t - a p p o i n t e d  a d v o c a t e  is 
a l a w y e r ,  he  o r  s h e  needs t o  c l e a r l y  u n d e r s t a n d  the 
p a r a m e t e r s  o f  h is o r  h e r  r e s p o n s ib i l i t i e s .  B u t  o n l y  a  few  
s ta te  law s  o r  c o u r t  r u le s ,  as w e l l  as  th e  A B A  J u v e n i l e  
Ju s t ic e  S t a n d a r d s ,  p r o v i d e  a n y  g u id a n c e .  Q u e s t i o n s  c o n ­
t inue  t o  be ra i s ed  t h r o u g h o u t  th e  c o u n t r y  c o n c e r n i n g  the 
p r o p e r  f u n c t i o n  o f  a  c h i l d ’ s l a w y e r ,  g u a r d i a n  acl litem, o r  
c o u r t - a p p o i n t e d  spec iq l  a d v o c a t e .

\ \ V  n eed  t o  c r e a t e  a new  f ie ld  o f  s p e c i a l i z a t i o n  f o r  t h o s e  
c o n c e r n e d  w ith  r e p r e s e n t a t i o n  o f  c h i ld r e n ,  in  o r d e r  to  
p r o v i d e  a f o c u s  f o r  the  r e s o l u t i o n  o f  su ch  d i f f i c u l t  que s -

I F  © • E ’ t c f h n i i S
(Continued from  page IS) 
c r e a t e d  t h e  im p r e s s i o n  th a t  i l l e g i t im a c y  c la s s i f i c a t i o n s  
im p in g in g  o n  fam ilia l relationships, s p e c i f i c a l l y ,  the 
c u s t o d y / a d o p t i o n / v i s i t a t i o n  is su e , m a y  m e r i t  s t r ic te r  
s c ru t in y  th a n  w o u ld  be g iv en  o t h e r  c la s s i f i c a t i o n s  b a sed  
o n  i l l e g i t im a c y .  I n  Boles, f o u r  d is s en t in g  ju s t i c e s  s p o k e  in 
t e rm s  o t  the  n ow  f a m i l i a r  test o f  " a  c lo s e  a n d  su ' s t a n t i a l  
r e l a t i o n s h ip  to  a p e rm is s ib le  g o v e rn m e n t  i n t e r e s t ”  b e in g  
r e q u i r e d  t o  u p h o l d  a c la s s i f i c a t i o n  based  o n  i l l e g i t im a c y  
Caveat cmptor!

S E X  D I S C R I M I N A T I O N  
I he s e c o n d  p o in t  is tha t  the C o u r t  seem s t o  h a v e  a c ­

c id en ta l ly  v ee red  o f t  t in  “ i l l e g i t im ” -.'* u i s c r im in a i i o r ,  
issue a n d  la n d ed  in the  m a z e  o f  sex d i s c r im in a t i o n .  In  
( alum, f o r  in s tance ,  in s te ad  o f  c o n t i n u i n g  t o  d e c id e  i l ­
l e g i t im a c y  cases o n  the  bas is  o f  c o m p a r i n g  the  re le v a n c e  
i>t leg a l d i s t in c t i o n s  b e tw een  married and unrnurried 
lather- in th e i r  r e l ;  t i o n sh  p to  the i r  c h i ld r e n ,  o r  b e tw een  
mar;:,., and tn m arita l children in th e i r  r e l a t i o n s h i p  w ith 
the i r  l a t h e r s ,  the  C o u r t  ( f o r e g o i n g  th is  a n a ly s i s  in  a l i t t le  
l o o t n o i e )  c o m p a r e d  mothers and fathers. S u d d e n l y ,  the  
i " u e  was seen a>. the r a t i o n a l i t y  o f  l e g a l ly  d i s t in g u is h in g  
between m a le  a n d  f e m a l e  p a ren t s !

t i o n s .  W e  a l s o  n eed  an  a c c e p t a b le  c o d e  o f  e th ics  o r  p r o f e s ­
s i o n a l  c o n d u c t  f o r  t h o s e  w h o  w o u ld  u n d e r t a k e  the  t a s k  o f  
a d v o c a t i n g  f o r  c h i ld r e n  in c o u r t .  D o n  B r o s s ,  f o u n d e r  a n d  
e x e c u t iv e  d i r e c t o r  o f  th e  N a t i o n a l  A s s o c ia t i o n  o f  C o u n s e l  
f o r  C h i l d r e n ,  h a s  sugges ted  th e  c r e a t i o n  o f  a  leg a l  s p e c i a l ­
i z a t i o n  c a l l e d  " p e d i a t r i c  law ’ , ”  in  w h ic h  law ye r s  w o u l d  be  
w e l l  v e r s e d  in a l l  c h i l d r e n - r e l a t e d  a r e a s  o f  the l a w .  T h i s  
o r g a n i z a t i o n  h a s  b e c o m e  a  l e a d in g  f o r c e  in  the  im p r o v e ­
m e n t  o f  le g a l  s k i l l s  r e la t in g  t o  c h i ld  p r o t e c t i o n .

R O O M  F O R  R E F O R M
T h e  A B A  h a s  b een  i n s t r u m e n t a l  in  c re a t in g ,  a n d  p o i n t ­

in g  a p p r o p r i a t e  c r i t i c ism  a t ,  the  s y s tem  o f  s ta te  i n t e r ­
v e n t i o n  a n d  h a s  p r o p o s e d  e l a b o r a t e  r em ed ie s  r o r  m a n y  o f  
th e  s y s t e m ’ s i l l s .  T h e  A s s o c i a t i o n  a l s o  has been  a t  t h e  
f o r e f r o n t  o f  le g a i  e f f o r t s  t o  a s s u re  the  p r o t e c t i o n  o f  
c h i ld r e n  f r o m  s e r i o u s  a b u s e  a n d  neg lec t .

B u r  th e  p r o f e s s i o n  a l s o  s h o u l d  b e c o m e  m o r e  i n v o l v e d  
in  c o m m u n i t y - b a s e d  in t e r d i s c i p l i n a r y  c ou n c i l s  a n d  o t h e r  
l o c a l  a c t iv i t i e s  r e l a t e d  t o  c h i ld  a b u s e  a n d  neg lec t .  S p e c i a l  
b a r  c o m m i t t e e s  c an  be c r e a t e d  ; o  f o r m a l l y  e x a m in e  s ta te  
i n t e r v e n t i o n  is su e s , e x p l o r e  la w  r e f o r m  o p t i o n s ,  a n d  
d e v e l o p  le g is la t i v e  p r o p o s a l s .  W e  a l s o  need  a  c o n c e r t e d  
a p p r o a c h  b y  the  b a r  t o w a r d s  im p r o v i n g  th e  le g a l 
r e p r e s e n t a t i o n  o f  p a r t ie s  in  c h i ld  m a l t r e a tm e n t  cases .  
F i n a l l y ,  th e  b a r  c a n  m o n i t o r  c o m p l i a n c e  w ith  f e d e r a l  
c h i ld  w e l f a r e  law s ,  su ch  as  th e  A d o p t i o n  A s s is t a n c e  o f  
C h i l d  W e l f a r e  A c t  ( P .  L .  9 6 - 2 7 2 ) ,  t o  a s s u re  f u l l  im p l e m e n ­
t a t i o n  a t the s t a t e  a n d  l o c a l  le v e ls .

T h e  p r o t e c t i o n  o f  c h i ld r e n  t h r o u g h  the leg a l s y s tem ,  
h o w e v e r ,  o n l y  c an  be  a c h ie v e d  i f  w e  agg re s s iv e ly  p u r s u e  
o u r  r e s p o n s ib i l i t i e s  t o  c h i ld r e n ,  p a r e n t s ,  and  c h i ld  p r o t e c ­
t iv e  agen c ie s  a l i k e .  LI
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Bes id e s  u n n e c e s s a r i l y  d r a w in g  th e  m a n y  u n c e r t a in t i e s  
t h e  S u p r e m e  C o u r t  has in t ro d u c e '*  i n t o  the s u b je c t  o f  sex 
d i s c r im in a t i o n  i n t o  the  c o n t e x t  o t  i l l e g i t im a c y ,  th is  new  
a p p r o a c h  t o  i l l e g i t im a c y  is l o g i c a l l y  f a u l t y .  I t  p u r s u e s  th e  
m o r e  r e m o t e  r a t h e r  t h a n  th e  n e a r e r  c o m p a r i s o n .

T h e  c h i ld  is n o t  a n d  s h o u ld  n o t  b e  c o n c e rn e d  w h e th e r  
th e  f a t h e r ,  f o r  r a t i o n a l  l e g is la t i v e  p u r p o s e s ,  is th e  e q u a l  o f  
t h e  m o t h e r .  T h e  c h i ld  is c o n c e r n e d  w h e th e r  h is o r  h e r  
le g a l  p o s t i o n  r a t i o n a l l y  d i f f e r s  f r o m  th a t  o f  a l e g i t im a t e  
( h a l f - ) s i b l i n g .  S im i l a r l y ,  the  u n m a r r i e d  f a u e r  s h o u l d  be  
c o m p a r e d  w i th  the  m a r r i e d  f a t , t e r ,  n o t  w ith  th e  u n m a r ­
r i e d  m o t h e r .

F o r e s h a d o w in g  th is  la p s e ,  Ju s t i c e  M a r s h a l l ,  in 
Quilloin, h a d  a l l u d e d  to  the p o t e n t i a l  o f  t h e s e x -d i s c r im i -  
i t a t i o n  a p p r o a c h :  " I n  the la s t  p a r a g r a p h  o f  h is  b r i e t ,  a p ­
p e l l a n t  ra ise s  th e  c ia im  tha t  the  s ta tu te s  m a k e  g e n d e r -  
b a s e d  d i s t in c t i o n s  tha t  v i o l a t e  th e  E q u a l  P r o t e c t i o n  
C l a u s e .  S in c e  th is c la im  was n o t  p r e sen ted  in a p p e l l a n t ’ s 
Ju r i s d ic t i o n a l  S t a t em en t ,  we d o  no t  con s id e r  i t . ”

I n  Parham, Ju s t i c e  P o w e l l ’ s s e p a ra te  c o n c u r r e n c e  
r e e m p h a s i z e d  th e  g e n d e r - b a s e d  a p p r o a c h  he  h a d  
p i o n e e r e d  in Caban. W o r s e ,  even  the f o u r  d i s s en te rs  
( J u s t i c e s  W h i t e ,  B r e n n a n ,  M a r s h a l l  a n d  B l a c k m u n )



c h o s e  t o  v iew  th is  case  p r im a r i l y  in  t e rm s  o f  sex 
d i s c r im in a t i o n .

I f  " s e x  d i s c r im i n a t i o n "  is t o  be the C o u r t ' s  n ew  a p ­
p r o a c h  t o  i l l e g i t im a c y ,  it is f r a u g h t  w i th  c la nge r  f o r  the  
n o n m a r i t a l  c h i l d .  M o t h e r s ,  e s p e c i a l l y  u n m a r r i e d  
m o t h e r s ,  arc d i f f e r e n t  f r o m  f a t h e r s .  I f  a  d i s t i n c t i o n  b e ­
tw een  m o t h e r s  a n d  f a t h e r s  w e re  the  p r o p e r  t o u c h s t o n e  o f  
p e rm i s s ib l e  d i s c r im in a t i o n  in  th is  f i e ld ,  a  v a r i e t y  o f  
d i s t in c t i o n s  m ig h t  b e c o m e  ju s t i f i a b l e ,  i n d e e d ,  s e v e ra l  
c a r i y  d e c is io n s  th a t  d :d  n o t  l i k e  th e  m e ss ag e  o f  Levy v 
Louisiana d i s t in g u i s h e d  Levy o n  p re c is e ly  th a t  g r o u n d  
a n d ,  f o r  a  t im e  a n d  in  s o m e  p la c e s ,  h a l t e d  th e  n o n m a r i t a l  
c h i l d ’ s p r o g r e s s  t o w a r d  le g a l  e q u a l i t y .

I n  e a r l y  1 9 S 0 ,  Ju s t ic e  M a r s h a l l ,  s e e m in g ly  d e s p a i r in g  
o f  th e  m ess  th e  C o u r t  h a s  m a d e  o f  c o n s t i t u t i o n a l  a r g u ­
m e n t  in  th e se  ca ses ,  s t r a in e d  t o  r e a ch  a  d e c i s i o n  o n  
statutory grounds f a v o r i n g  a n o n m a r i t a l  c h i l d ’ s r e c o v e r y  
u n d e r  the  C i v i l  S e r v ic e  R e t i r e m e n t  A c t ,  p r o t e s t i n g  
ag a in s t  exc ess ive  u se  o f  th e  E q u a l  P r o t e c t i o n  C la u s e .

T h u s ,  in a  re la t iv e ly  s h o r t  sp a n ,  the U . S .  S u p r e m e  C o u r t  
h a s  ex p e n d ed  a n  e n o rm o u s  a m o u n t  o f  t im e  a : . j  e f f o r t  o n  
th is n a r r o w  t o p ic .  T h e  C o u r t ' s  engag em en t  is r e m a r k a b l e  
b ecause  it ru n s  c o u n t e r  t o  the l o n g - s t a n d in g  " h a n d s - o f f "  
t r a d i t i o n  r e g a rd in g  f a m i l y  law  in v o k e d  b y  Ju s t ice s  B la c k  
an d  H a r l a n  in e a r l y  i l le g i t im ac y  cases an d  m o r e  re c en t ly  by 
Ju s t ice  R e h n q u is t  in  a v a r i e t y  o f  c on tex ts .

I t  is a l l  th e  m o r e  r e m a r k a b l e  in  v iew  o f  th e  C o u r t ’ s 
h e a v y  s c h e d u le .  W a s  it r e a l l y  n e ce s sa ry  t o  t a k e  o n  m a n y  
cases t o  d e c id e  th e  s im p le  p r o p o s i t i o n  tha t  t h e r e  s h a l l  be 
" h a r d l y  a n y "  leg a l  d i s c r m i n a t i o n  a g a in s t  th e  c h i ld  o f  
u n m a r r i e d  p a r e n t s ?

B y  n o w ,  th e  c o n f u s i o n  s t i r r e d  up  b y  th e  S u p r e m e  
C o u r t ' s  v a c i l l a t i o n  l i t e r a l l y  h a s  cos t  a f o r t u n e  in w a s t e fu l  
l i t i g a t i o n  a t  a i l  le v e ls .  C h i e f  Ju s t ic e  B u r g e r ’ s f r e q u e n t  
c o m p la i n t s  r e g a r d i n g  the  " i n e f f i c i e n c y "  o f  th e  b a r  m ig h t  
w e l l  be t u rn e d  a r o u n d .  O n e  w e l l - r e a s o n e d  ease  a t  th e  
o u t s e t  a n d  per curiam d e c i s i o n s  in s e v e ra l  o f  the  la t e r  
cases c o u l d  h a v e  a v o i d e d  th e  c o n f u s i o n  w e  n o w  fa c e .  
N e v e r th e le s s  ( a n d  h o w e v e r  t o r t u o u s  the  r o a o  j e h i n d  o r  
a h e a d ) ,  w e m a y  f a i r l y  c o n c lu d e  f r o m  these d e c i s i o n s  th a t  
s ta te  a n d  f e d e r a l  law  m a y  n o t  s i g n i f i c a n t l y  d i s c r im in a t e  
b e tw een  c h i ld r e n  o n  the  bas is o f  th e i r  p a  en ts '  m a r i t a l  
s t a tu s  in a n y  s ig n i f i c a n t  s u b s t a n t i v e  a r e a .

E S T A B L I S H I N G  P A T E R N I T Y  
.. It  m a y  be s a id  th a t  th e  t y p ic a i  d a t e ' s  p a t e r n i t y  s t a tu te  is 

n o t  yet h i s t o r y ,  bu t  s h o u ld  n o  l o n g e r  be law .  U n le s s  s ta te  
law  m a k e s  f a i r  p r o v i s i o n  f o r  the  c h i ld  t o  f i n d  h is o r  he r  
f a t h e r ,  the S u p r e m e  C o u r t ' s  t a l k  a b o u t  e q u a l i t y  w i l l  h a v e  
been  an  a c a d em ic  e x e rc is e .  A c c o r d i n g l y ,  th e  q u e s t i o n  is 
w ha t  is the  p e rm i s s ib l e  r a n g e  o f  s ta te  r e g u la t i o n  o f  p r o ­
c e d u re s  t o  a s c e r t a in  p a t e r n i t y  A  s e c o n d  q u e s t i o n  is 
w h e th e r  th e  s ta te  s h o u ld  in i t ia te  an  a c t i o n  t o  e s ta b l i s h  
p a t e r n i t y  i f  the  m o t h e r  f a i l s  t o  d o  so .

S o  f a r ,  e ises h a v e  n o t  s i g n i f i c a n t l y  c o m e  t o  g r ip s  w i th  ~ 
these q u e s t i o n s .  S im i l a r l y ,  n o t  e n o u g h  l e g is la tu r e s  h a v e  *- 
r e v iew ed  t h e i r  p a t e r n i t y  s t a tu te s  t o  see w h a t  a m e n d m e n t s  ”  
a re  n e e d e d  t o  c o n t o r m  t o  th e  n e w  s i t u a t i o n . ” '

In  i .  v. £>.. 4 1 0  U . S .  6 1 4 ,  ( 1 9 7 3 ) .  (h e  S u p r e m e  C o u r t  
d en ie d  i t s e l f  an  o p p o r t u n i t y  t o  s p e a k  o u t  o n  th is  s u b je c t .

I t  r e f u s e d  t o  c o m p e l  e n f o r c e m e n t  o f  a  c r im in a l  n o n s u p ­
p o r t  s t a t u te  a g a in n .  th e  f a t h e r  o f  a  n o n m a r i t a l  c h i ld ,  
a l t h o u g h  th e  ac t  m  q u e s t i o n  w a s  r o u t i n e l y  e n f o r c e d  
ag a in s t  f a t h e r s  o f  l e g i t im a te  c h i ld r e n .  W h i l e  the  case w a s  
d e c id ed  o n  th e  n a r r o w  issu e  o f  th e  m o t h e r ’ s l a c k  o f  s t a n ­
d in g  (w h ic h  w as t e c h n i c a l l y  c o r r e c t ) ,  t h e  C o u r t  m ig h t  
h a v e  p r o v i d e d  g u id a n c e  t o  th e  j u d i c i a r y  a n d  le g is la tu re s  
r e g a rd in g  th e  r ig h t  t o  b r i n g  p a t e r n i t y  a c t i o n s .

I n  s e v e ra l  o t h e r  cases t l u t  w e re  d i r e c t l y  o r  r e m o t e ly  
r e la t e d  t o  th e  is sue  o f  a s c e r t a in m e n t  o f  p a t e r n i t j  such as 
Trimble , Lalli, Quilloin, Parham  a n d  Caban, the 
S u p r e m e  C o u r t  a c c ep te d  ex is t in g  s t a t e  p ro c e s se s  w i t h o u t  
q u e s t i o n  In  Lalli, f o r  i n s t a n c e ,  n o  i n q u i r y  w a s  d i r e c te d  at 
the  p o s s ib l e  u n c o n s t i t u t i o n a l i t y  o f  N e w  Y o r k ’ s p a t e r n i t y  
s t a tu te ,  l . i  Quilloin  a n d  Parham, the  C o u r t  d id  n o t  q u e s ­
t i o n  the p r o c e d u r e  b y  w h ic h  th e  u n m a r r i e d  f a t h e r  m a y  
le g i t im a t e  h is  c h i ld  in  G e o r g i a ,  n o r  d id  it r e c o g n i z e  the 
fa c t  t h a t  m o s t  s ta te s  d o  not g iv e  u n m a r r i e d  f a t h e r s  th e  o p ­
p o r t u n i t y  t o  le g i t im a t e  th e i r  c h i ld r e n  s h o r t  o f  m a r r y i n g  
the  m o t h e r .  A c c o r d i n g l y ,  th e  q u e s t i o n  r e m a in s  o p e n  
w h e th e r  s ta te  law s  d e a l i n g  w i th  a d o p t i o n  o r  w r o n g f u l  
d e a th  w o u ld  be  u p h e ld  o r  s t r u c k  d o w n  in  the  a b s en ce  o f  a  
p r o c e d u r e  f o r  l e g i t im a t i o n .

In  A p r i l  I 9 S 2 ,  the  S u p r e m e  C o u r t  d e c id ed  A fills  v. 
Habltietzcl, 5 0  U . S . L . W .  a ? 7 2 ,  ( 1 9 8 2 ) ,  w h ic h  s t ru c k  
d o w n  T e x a s ’ o n c - y c a r  s t a tu te  o f  l im i t a t i o n s  o n  p a t e rn i t y  
a c t i o n s  as u n d u l y  s h o r t .  T h i s  case  m ig h t  h a v e  se t t led  the 
im p o r t a n t  issue o f  w h e th e r  th e  r ig h t  t o  b r in g  t i ie p a t e rn i t y  
a c t i o n  " b e l o n g s "  to  the m o t h e r  o r  t o  th e  c h i ld ,  the 
f o r m e r  b e in g  th e  " o w n e r "  u n d e r  t r a d i t i o n a l  s ta tu te s .  
R e g r e t t a b l y ,  th e  C o u r t  d id  n o t  seem  t o  r e c o g n i z e  that 
is su e . A t  o n e  p o in t  Ju s t i c e  R e h n q u i s t  w r i t e s :  ” [ T ] h c  
p e r i o d  f o r  o b t a i n i n g  s u p p o r t . . .m u s t  be s u f f i c i e n t l y  lo n g  
in d u r a t i o n  t o  p re sen t  a r e a s o n a b l e  o p p o r t u n i t  y fo r  those 
with an interest in such children to assert claims an their 
b eh a lf ’ ( e m p h a s i s  a d d e d ) .  Y e t  s h o r t l y  t h e r e a f t e r ,  R c h n -  
q u is t  c o n t in u e s  as f o l l o w s :  . . b y  g r a n t i n g  illegitimate
children o n l y  o n e  y e a r  t o  e s t a b l i s h  p a t e r n i t y ,  T e x a s  has 
f a i l e d  to  p r o v i d e  them w i th  a n  a d e q u a t e  o p p o r t u n i t y  to  
o b t a i n  s u p p o r t ”  ( e m p h a s i s  a d d e d ) .

Mills h o l d s  th a t  " t h e  s u p p o r t  o p p o r t u n i t y  p r o v i d e d  b y  
the  S t a t e  t o  i l l e g i t im a t e  c h i l d r e n  m u s t  he  m o r e  th a n  i l ­
l u s o r y "  a n d  th a t  it " w o u l d  h a r d l y  s a t i s f y  t h e  d e m a n d s  o f  
e q u a l  p r o t e c t i o n  . . .  t o  r e m o v e  a n  ' im p e n e t r a b l e  b a r ­
r i e r ’ t o  s u p p o r t , o n l y  t o  r e p la c e  it w i th  an  o p p o r t u n i t y  so  
t r u n c a te d  t h a t  f ew  c o u l d  u t i l i z e  it e f f e c t i v e l y . ”  O n  the  
o t h e r  h a n d ,  p r o v i d i n g  " i l l e g i t im a t e  c h i ld r e n  w i th  a b o n a  
f id e  o p p o r t u n i t y  t o  o b t a i n  p a t e r n a l  s u p p o r t  d o c s  n o t  
m e a n  . . . t h a t  ( T e x a s )  m u s t  a d o p t  p r o c e d u r e s  . . . th a t  
a re  c o t e rm in o u s  w i th  th o s e  a c c o rd e d  l e g i t im a te  c h i l ­
d r e n "  a n d  th e  S t a t e  m a y  " i m p o s e  g r e a t e r  r e s t r i c t i o n s  o n  
the  f o r m e r  t h a n  it im p o s e s  o n  th e  l a t t e r . ”

A  f u l l  a s s e s sm en t  o f  th is  c a s e  c a n n o t  be p r o v i d e d  in  th is  
s h o r t  s p a ce ,  f l i c  case  is s i g n i f i c a n t  in  th a t  it w a s  d ec id ed  
u n a n im o > 's ly ,  a r a r e  e v e n t  in th is  t u r b u le n t  a r e a ,  a l t h o u g h  
th e re  w e re  tw o  s e p a r a t e  c o n c u r r e n c e s .

Mills m a k e s  a b s o lu t e l y  c le a r  th a t  a o n e - y e a r  s t a tu te  o f  
l im i t a t i o n s  o n  p a t e r n i t y  a c t i o n s  is t o o  si. . It le a ves  c o n ­
s i d e r a b le  d o u b t  r e g a r d in g  th e  a p p r o p r i a t e  m in im u m



period o f  limitations, with the five concurring justices 
agreeing that Texas' current fou r-year statute may not be 
long enough either, but net quite saying so.

Most important, one may hope, is the fact that all five 
concurring justices are expressly impressed with the idea 
'hat statutes o f  limitations generally are tolled during a 
person’ s m inority , the paternity action being the prom i­
nent exception in Texas. Justice O 'C onno r ends her con­
curring opinion with the words " th e  risk that the child 
will find himself without financial support from  his 
natural father seems as likely throughout his minority as 
during the first year o f  his l i f e . "  On the basis o f  that line 
o f  analysis, the Un ifo rm  Parentage Act lo rg  ago 
"dec ided " that, on constitutional grounds, a nonmarita l 
child on whose behalf 110 action had ever been brought 
should not be barred until after he o r she has reached the 
age o f  majority . (See H. Krause. Illegitimacy: Law  and  
Social Policy, 151, (1971 ) , also see reporter ’ s comments 
to § 7 o f  the Act.)

Gi'-er. the substantive legal equality mandated by the 
U .S . Supreme Court— with o r without adequate direc­
tion on how to achieve it— fundamental re fo rm  o f  the 
paternity action has become the most pressing task in the 
area o f  illegitimacy, Re fo rm  is needed as much to 
facilitate finding a -esponsible father fo r  the nonmarital 
child as it is needed to protect the possibly great number 
o f  men who are falsely accused o f  paternity in vigorous 
pursuit o f  the federal child support enforcement program.

T H E  STA TES ’ R ES PO N SE
Many state legislatures have not yet enacted new laws 

to con fo rm  w ith the constitutional mandate o f  equality. 
This failing may he forgiveable in view o f  the confusing 
Supreme Court signals. As a consequence, however, the 
gulf between the abstract constitutional principle and the 
practical realization o f  legal equality between marital r.nd 
nonmariu 1 children continues to loom wide, A ll gains in 
substantive rights— including support— will mean little 
or nothing i f  our procedures fo r ascertaining paternity 
arc not improved. Because o f  antiquated paternity and 
child support enforcement statutes, on ly  a fraction o f  
nonmarital children now achieve legal status vis-a-vis 
their fathers and actually collect the support they arc 
owed.

Re fo rm  must provide a new procedural framework for 
the paternity action that improves the quality and volume 
o f  adjudication. Streamlined, more efficient andspcedicr 
proceedings must nevertheless provide fuller safeguards 
lor falsely accused men. Within that new framework and 
to achieve both objectives, medica. evidence must play a 
central role.

The Un ifo rm  Parentage Act was developed specifically 
to till the legislative void created by the Supreme C ou r t ’ s 
venture into this arena and to provide the procedure by 
•■Ouch to secure the nonmarita l child's substantive rights, 
I he aci establishes a framework in which tradit ional 
paternity practice is superseded by a more efficient and 

stituiionallv sound process. The central goal is
. tnevs to the ..hild as well as to the accused man.

The Un ifo rm  Parentage Act abandons the concept o f  
il legitimacy. A l l children are equal in terms o f  their rela­
tionship with their parents. An elaborate network o f  
presumptions identifies circumstances in which it is more 
likely than not that a particular man is the child ’ s father, 
thus reducing the need fo r litigation. Specifically defined 
interested parlies— in some circumstances limited to the 
motiier, her husband, and the child— may bring a formal 
action to a f f i rm  o r  d isa ff irm  any o f  the formal pre­
sumptions.

A proceeding to establish paternity is available when 
no circumstances exist that presumptively identify the 
probable father. The first stage o f  that proceeding is an 
in fo rm a l pretrial hearing before a judge o r referee who is 
not bound by fo rm a l rules o f  evidence and who does not 
render a binding judgment. Instead, on the basis o f  all the 
evidence, whenever possible including b lood tests, the 
judge o r  referee makes a recom m endation to the parties 
concerning settlement. The recommended settlement 
may involve dismissal o f  the action, the voluntary 
acknowledgement o f  the child by the putative father, or 
may be a compromise which does not establish paternity 
but fixes a specific economic obligation.

I f  all parties accept the recommendation made to them, 
judgment is entered accordingly. 1 f they do not, the mat­
ter is set fo r trial. It is expected that wide-scale use o f  
sophisticated b lood typing evidence in these ad­
ministrative (p retria l) proceedings will greatly stimulate 
acceptance o f  recommended settlements so that relatively 
few cases will need to be tried in court.

By 19S0, the Un i fo rm  Parentage Act had '1 'en enacted 
in nine states and had left its mark on refo ii i i legislation in 
others. Important courts have prodded theii legislatures 
to adopt the act. (£ .£ . ,  f lep fe l v. Bashaw , 279 N .W , 2d 
342, 346 (1 9 7 9 ) ) .

The road has not been smooth, however. In several 
states successful opposition has been generated by the 
act's concern fo r the fa lse ly  accused man. It is clear, 
however, that the protections in question are a necessary 
co ro l la ry  o f  ascertaining paternity fo r  the benefit o f  the 
child. Quite aside from  the man, not even the child is served 
fair ly i f  a biological ‘ ranger is tagged as the father.

A stronger stimulus to the implementation o f  necessary 
re forms should have come from  the federal child support 
enforcement legislation enacted in 1975. Even before that 
legislation was enacted, the Senate Finance Committee 
repeatedly recommended that " i n  evaluating state child 
support programs, the Secretary [ o f  HEW ] should take 
into account the U n i fo rm  Parentage A c t . "  HE\V's(novv 
HHS 's ) O ff ice  o f  Child  Support Enforcement, however, 
has not ‘ ei used its influence to move the act toward wider 
adopi .n.

B l .O O l )  TESTS IN  T H E  C O U R T S
State legislatures and state courts have barely begun to 

adapt the decision-making processes in disputed paternity 
cases to rapid advances in blood ty ping science and tech­
nology. Much o f  this lag is due to an information and com­
munication gap between the legal and medical professions,



a g a p  w h ic h  re cen t  e f f o r t s  o n  the  p a r t  o f  th e  A B A ’ s F a m i l y  
I aw  S e c t i o n  w o r k i n g  w ith  the  A M  A  h ave  h e lp e d  t o  b r id g e .  
( S e e  M ia le ,  J e n n in g s ,  R e t tb e rg ,  S e l l ,  K r a u s e .  " J o i n t  
A M A - A B A  G u id e l in e s :  P re s en t  S t a tu s  o f  S e r o l o g i c  
T e s t in g  in  P t o b l e m s  o f  D i s p u te d  P a r e n t a g e , "  F a l l  1 9 7 6  
Family Law Quarterly , V o l .  10 . p p .  2 4 7 - 8 5 . )

T h e  s c ie n t i f i c  fa c t  is t h a t  b l o o d  t y p in g  in  its v a r i o u s  
f o r m s  n o w  is c a p a b le  o f  e s t a b l i s h in g  n o n p a t e r n i t y  in the  
v a s t  m a j o r i t y  o f  cases ( 9 5  t o  9 9  p e r c e n t )  in  w h ic h  th e  m a n  
n a m e d  b y  th e  m o t h e r  a c t u a l l y  is n o t  t h e  f a t h e r .  B e y o n d  
t h a t ,  s ig n i f i c a n t  s ta t is t ic a l  e v id e n c e  m a y  be  d e r i v e d  in 
m a n y  c i r c um s ta n c e s  f r o m  b l o o d  tests a n d  m a y  in d ic a t e  
p e r s u a s iv e  p r o b a b i l i t i e s  ( o r im p r o b a b i l i t i e s )  o f  p a t e r n i t y .  
W i t h  f u r t h e r  s c ie n t i f i c  a d v a n c e s ,  th e  t im e  m a y  c o m e  ( b u t  
ha s  n o t  ve t  a r r i v e d )  w h en  the  f a t h e r  o f  th e  c h i ld  c a n  be 
id e n t i f i e d  p o s i t i v e l y  t h r o u g h  m e d ic a l  e x p e r t i s e .

T o  u n d e r s t a n d  th is  b e t t e r ,  o n e  m u s t  r e m e m b e r  th e  i n ­
f a m o u s  case  i n v o l v i n g  C h a r l i e  C h a p l i n .  T h e r e  a j u r y  
c a s ;  t o  d i s r e g a r d  b l o o d  test re s u l t s  w h ic h  e x c lu d e d  M r .  
C h a p l i n ;  in s t e a d ,  the  j u r o r s  h e ld  h im  t o  j e  the  f a t h e r .  
A n d  o n e  s h o u ld  k n o w  th a t  as r e c e n t ly  as  1 9 7 4  the  N o r t h  
C a r o l i n a  S u p r e m e  C o u r t  w en t th e  s am e  r o u t e .  ( T h e  
N o r t h  C a r o l i n a  s t a tu te  w as  a m e n d e d  in 1 97 5  t o  p r o v i d e  
that b l o o d  tests e x c lu d in g  p a t e r n i t y  be g iv e n  c o n c lu s i v e  
e f f e c t ) .

N e v e r th e le s s ,  '.he sm u g  c o n f i d e n c e  w i th  w h ich  c o m ­
m en t a t o r s  e x c o r i a t e  cases w h ic h  g iv e  less t h a n  t o t a l  
c redence  t o  b l o o d  t y p in g  e v id e n c e  is n o t  a lw a y s  j u s t i f i e d .  
T h e r e  ha s  been  p o o r  w o r k  in th is  a r e a ,  a n d  the  c h an c e  o f  
e r r o r  ( i n d e e d ,  t h e  l i k e l i h o o d  o f  e r r o r )  is c o n s i d e r a b le  i f  
b l o o d  g r o u p in g  tests a r e  c o n d u c t e d  in e x p e r t l y .

S p e c i f i c  ea se  s tu d ie s  m a k e  a c o n v i n c i n g  ease in f a v o r  
o f  s t r in g en t  q u a l i t y  c o n t r o l  o f  b l o o d  g r o u p i n g  tests . 
L a w y e r s  a n d  c o u r t s  h a v e  n o t  b e en  a d e q u a t e l y  w a rn e d  
a b o u t  in s is t ing  o n  f u l l  a s s u ra n c e  th a t  b l o o d  t y p in g  tests 
h a v e  been  c o n d u c t e d  in a c c o rd a n c e  w ith  th e  h ighes t  s t a n ­
d a r d s  o f  c a re  a n d  e xp e r t is e .  M o r e  e f f o r t  is need ed  f r o m  
b o th  the  m e d i c a l  a n d  le g a l  p r o f e s s i o n s  t o  d e v e l o p  a 
r e s p o n s ib le ,  k n o w le d g e a b l e ,  r e l i a b l e ,  a n d  c o s t - e f f e c t i v e  
a p p r o a c h  to  b l o o d  t y p in g  in d i s p u t e d  p a t e r n i t y  cases .

T h e  p o s s ib i l i t y  o f  e r r o r  c o u l d  be  a l l  b u t  e l im in a t e d  i f  
a p p r o p r i a t e  m e d ic a l  p r o c e d u re s  w e re  a g r e e d  o n  a n d  th en  
r e q u i r e d  t o  be f o l l o w e d .  D e t a i l e d  r e c o m m e n d a t i o n s  c o n ­
c e rn in g  th is a r e  the  s u b je c t  o f  th e  j o i n t  g u id e l in e s  
p r e p a r e d  by  t h e  C o m m i t t e e  o f  the  A m e r i c a n  M e d ic a l  
A s s o c ia t i o n  a n d  the  A m e r i c a n  B a r  A s s o c i a t i o n  r e f e r r e d  
to  a b o v e .  T h e  g u id e l in e s  a r e  b e in g  w e lc o m e d  w a rm ly  in 
( h e c o u r i s U ’ .g .  Littlev. S lrcater,4 5 2 U . S .  I , ( 1 9 8 1 ) ; Mills 
i llahltu'tZL'l, 102  S . C l .  1 5 4 9 ,  1 S 5 4 ,  1 557  ( 1 9 8 2 ) ) .

This b r i e f  d i s c u s s io n  h ig h l ig h t s  t n e  i n t e r p l a y  o f  law  a n d  
science in t e rm s  o f  the f u n d a m e n t a l  su b s t a n t i v e  q u e s t i o n  
o t  w ha t  we igh t  a c o u r t  w i l l  g iv e  t o  b l o o d  test e v id e n c e .  
N o :  to  be  f o r g o t t e n  a r c  th e  e q u a l l y  im p o r t a n t  technical 
•isp.’ Cts o l  the  l a w  o f  e v id e n c e  t c g a r d i n g  th e  a d m is s ib i l i t y  
o :  b l o o d  tests in c o u r t .  S p a c e  l im i t a t i o n s  p r e v e n t  these  
" o n  be ing  c o n s id e r e d  h e re .

I he c ru c ia l  im p o r t a n c e  o f  b l o o d  te s t ing  t o  the f a i r  a n d  
vh.ciont se t t lem en t  o f  d i s p u t e d  p a t e r n i t y  p r o c e e d in g s  is 
:r- r c a s i n g l y  d o c u m e n t e d  b y  im p o r t a n t  c o u r t  d e c i s i o n s .

T w o  p a r t i c u l a r l y  s i g n i f i c a n t  d e c is io n s  m a y  be  s ing led  o u t .
In  State v. Meacham, 6 1 2  P . 2 d  7 9 5 ,  ( 1 9 8 0 ) ,  th e  

S u p r e m e  C o u r t  o f  W a s h in g t o n  h e ld  t h a t  c o u r t  o r d e r s  
u n d e r  the  U n i f o r m  P a r e n t a g e  A c t  r e q u i r i n g  pu ta t iv e  
f a t h e r s  t o  s u b m i t  t o  t h e  w i t h d r a w a l  o f  b l o o d  f o r  b l o o d  
t y p in g  rests c a r .n o t  be  c h a l l e n g e d  u n d e r  i h e c o n s t i t u t i o n a l  
r ig h t  t o  p r i v a c y .  I t  a l s o  h e ld  t h a t  t a k in g  b l o o d  is n o t  an  
u n c o n s t i t u t i o n a l  o r  o t h e rw i s e  i l l e g a l  se a rc h  a n d  se iz u re  
a n d  th a t  the  in te re s ts  o f  th e  m i n o r  c h i ld r e n  a n d  the s ta te  
o u tw e ig h  th e  m e n ’ s r e l i g i o u s  o b j e c t i o n s  a s s e r ted  u n d e r  
th e  F i r s t  A m e n d m e n t .

I n  Little v. Streeter, 4 5 2  U . S .  1 ( 1 9 8 1 ) .  the U . S .  S u ­
p r e m e  C o u r t  h e ld  th a t  C o n n e c t i c u t  d e n ie d  du e  p roce s s  t o  
an  i n d ig e n t  m a n  a c c u s e d  in  a  p a t e r n i t y  p r o c e e d in g  w hen  
th e  s ta te  r e f u s e d  t o  p a y  f o r  b l o o d  g r o u p i n g  tests . T h e  
C o u r t  f o u n d  th a t  t h e  f a i l u r e  to  p r o v i d e  b l o o d  tests is t a n ­
t a m o u n t  t o  the  l a c k  o f  " a  m e a n in g f u l  o p p o r t u n i t y  t o  be 
h e a r d . "

B L O O D  T E S T S  A S  E V I D E N C E  
T h e  q u e s t i o n  c o n c e r n i n g  th e  e v id e n t i a r y  e f fe c t  o f  

b l o o d  test e v id e n c e  b r e a k s  d o w n  in t o  f o u r  s u b s id ia ry  
i ssues . W h i l e  th e se  s h o u ld  be  d i s t in g u i s h e d  c a r e f u l l y ,  
t h e i r  i n t e r r e l a t i o n s h i p  m u s t  be r e c o g n i z e d :

( 1 )  W h a t  is the  w e ig h t  a n d  e f f e c t  o f  b l o o d  typ ing  test

An "invaluable'7*
supplement to an 
attorney's advice

W r i t t e n  b y  J am e s  T, F r i e d m a n ,  a w e l l - k n o w n  
spec ia l i s t  in  f a m i l y  l a w ,  T H E  D I V O R C E  
H A N D B O O K  is the  c le a re s t ,  m o s t  c om p le te , ,  
m o s t  u p - t o - d a t e  s o u r c e  o f  b a s ic  d i v o r c e  lav / 
y e t  p u b l i s h e d .  B u s y  p r o f e s s i o n a l s  w i l l  r e f e r  
t h e i r  c l ie n ts  t o  it a g a in  a n d  a g a in  as  a  s o u rc e  
o f  r e l i a b l e  a n s w e r s  t o  the  m a n y  a n d  c o m p le x  
q u e s t i o n s  r a i s e d  d u r i n g  th e  d i v o r c i n g  p r o c e s s .  
'T h e  m o s t  c o m p r e h e n s i v e  b o o k  f o r  l a y n  en 
1 h a v e  seen . S u p e r b l y  d o n e . " —
GARY SKOLO rF , E d i t o r - i n - C h i c f .
A B A  F a m i l y  A d v o c a t e  
‘ Justice Haskell C. Freedman 
S 1 2 . 5 0 ,  n o w  at v o u r  b o o k s t o r e  
R A N D O M  H O U S E

ft'



re su l t s  o n c e  th e y  h a v e  b e e n  a d m i t t e d  b y  th e  c o u r t ?
( 2 )  M a y  th e  test r e su l t s  b e  u s e d  s o ic y  f o r  e x c lu s i o n a r y  

o r  ah a f o r  r / t c lu s i o n a r y  p u r p o s e s ?
( 3 )  H o w  v a l i d  is th e  sp e c i f i c  test t h a t  is i n v o l v e d  a n d  

h o w  is th a t  t o  be  p r o v e d  t o  th e  c o u r t ?
(d )  W a s  p r o p e r  e x p e r t i s e  e m p l o y e d  in t h e  a c t u a l  p e r f o r ­

m a n c e  a n d  e v a lu a t i o n  o f  the  tes t?
F o r  the  r e c o r d ,  let us r e m in d  o u r s e l v e s  t h a t  s ta te  law  

a p p l i e s .  F i f t y  s ta te s ,  the  D i s t r i c t  o f  C o l u m b i a ,  a n d  
a s s o r t e d  o t h e r  U . S .  j u r i s d i c t i o n s  h a v e  p r o v i d e d  a  b r o a d  
r a n g e  o f  le g a l  o p im  in  in  a n s w e r  t o  a n y  o f  the se  q u e s t i o n s .  
T h r o u g h  th e  t e d e i a i  c h i ld  s u p p o r t  e n f o r c e m e n t  l e g i s l a ­
t i o n  o f  1 9 7 5 ,  h o w e v e r ,  f e d e r a l  i n f lu e n c e  is b e g in n in g  t o  be 
fe l t  a n d  u l t im a t e ly  s h o u ld  h a v e  a u n i f y i n g  a n d  m o d e r n i z ­
in g  in f lu e n c e .

T h e  f i r s t  q u e s t i o n — th e  w e ig h t  a n d  e f f e c t  t o  be  g iv en  to  
b l o o d  les t  e v id e n ce  in  d i s p u t e d  p a t e r n i t y  ca se s— has  b een  
d e a l t  w i th  in s o m e  s ta tes  e x p r e s s l y  b y  s t a tu te ,  w h i l e  in 
o t h e r s  it h a s  been  l e f t  t o  th e  c o u r t s .  W h e t h e r  th e  b l o o d  
t y p in g  e v id e n ce  c om e s  in t o  c o u r t  u n d e r  a  s t a tu te  o r  by  
ju d i c i a l  d i s c r e t i o n ,  the  w e ig h t  t h a t  it w i l l  b e  a c c o r d e d  m a y  
d i f f e r .  O n  th e  bas is  o f  o l d e r  cases th a t  h a v e  n o t  ye t  b een  
o v e r r u l e d ,  a f ew  sta tes m a y  s t i l l  a l l o w  e ven  e x c lu s i o n a r y  
re s u l t s  t o  be g iv en  n o  m o r e  th a n  th e  s a m e  w e ig h t  as  a n y  
o t h e r  e v id e n c e— th u s ,  a t lea s t  t h e o r e t i c a l l y ,  p e rm i t t i n g  a 
j u r y  t o  o v e r r u l e  a c le a r  e x c lu s i o n .  A  s o m e w h a t  b e t t e r  in ­
f o r m e d  g r o u p  o f  s ta tes h o l d s  t h a t ,  e v e n  t h o u g h  test r e ­
su l t s  e x c lu d in g  p a t e r n i t y  a r e  n o t  c o n c lu s i v e ,  th e y  s h o u ld  
be g iven c o n s i d e r a b le  w e ig h t .  In  the  " f u l l y  i n f o r m e d "  
s ta tes  the r u l e  is th a t  a b l o o d  g r o u p i n g  test w h ic h  e x c lu d e s  
p a t e r n i t y  is c o n c lu s iv e ,  i f  c o n d u c t e d  p r o p e r l y .

T h e s e  t h re e  v iew s c o n c e r n  e x c lu s i o n a r y  e v id e n ce  a n d  a 
la rg e  n u m b e r  o f  s ta tes  p e rm i t  only  su ch  e v id e n c e  t o  be  in ­
t r o d u c e d .  T o  c o m p l i c a t e  t h e  p i c tu r e  f u r t h e r ,  th e  a d ­
m is s ib i l i t y  ( a n d ,  i f  a d m is s ib le ,  th e  w e ig h t )  o f  s ta t i s t ic a l  
e v id e n ce  a t t e n p v n e  t o  s h o w  probability  o r  likelihood  o f  
p a t e r n i t y  r em a in s  in m u c h  g r e a t e r  d i s p u t e .  W h a t  is m e an t  
b y  " p r o b a b i l i t y ”  o r  " l i k e l i h o o d "  o f  p a t e r n i t y ?

It s tand s  t o  r e a s o n  th a t  as m o r e  a n d  m o r e  r e l i a b l e  b l o o d  
t y p in g  tests ( f o r  e x c lu s i o n s )  b e c o m e  a v a i l a b l e  a n d  a r e  a p ­
p l i e d .  c e r t a in  p o s i t i v e  i n f e r e n c e s  b e c o m e  a t t r a c t i v e .  T h e  
q u e s t i o n  is w h a t  d o e s  it r e a l l y  m e a n  i f :  ( 1 )  the  b l o o d  tests 
r u n  o n  the  a l l e g e d  f a t h e r  w o u ld  e x c lu d e ,  s a y ,  9 5  p e rc en t  
o f  ther g e n e ra l  p o p u l a t i o n  as  p o s s ib le  f a t h e r s  o f  the  
" a v e r a g e "  c h i ld ,  a n d  th is a l l e g e d  f a t h e r  is n o t  e x c lu d e d ;
( 2 )  the  tests r u n  o n  th e  m o t h e r  a n d  the  c h i ld  s h o w  th a t ,  
s a \  '5 pe rcen t  o f  th e  g e n e r a l  p o p u l a t i o n  o f  m e n  w o u ld  
e x c lu d e d  as p o s s ib le  f a t h e r s ,  a n d  the tests r u n  o n  th e  a l ­
leged f a t h e r  s h o w  tha t  he  is n o t  e x c lu d e d ;  ( 3 )  t h e  tests r u n  
o n  the  a l l e g ed  f a t h e r ,  th e  m o t l u  i , a n d  th e  c h i ld  s h o w  th a t  
thi\ a l le g ed  f a t h e r  ( g i v e n  h is g ene t ic  m a k e - u p  a n d  f o c u s ­
ing o n  that p a r t  o f  the c h i ld ' s  gene t ic  m a k e - u p  th a t  m u s t  
s tem  i r o m  its f a t h e r  b e cau se  th e  m o t h e r  c o u l d  n o ’  h a v e  
" a s t e d  o n  w ha t  she d o e *  n o t  h a v e )  is, s a y ,  2 0  . t ines  m o r e  
■ c > to  tu v  e fa t h e r e d  th e  c h i ld  th a n  a m a n  p i c k e d  at r a n ­
d o m  ou t  o t  th e  g e n e ra l  p o p u l a t i o n ?

I-' is q u i t e  o b v i o u s  that s o m e  so r t  o f  p o s i t iv e  in fe r e n c e

ca r . be  d r a w n  f r o m  such  re su l t s .  W h a t  is n o t  s o  o b v i o u s ,  
h o w e v e r ,  is h o w  th e  w e igh t  o f  th a t  in fe re n c e  m igh t be 
p r o p e r l y  o r  m o s t  a p p r o p r i a t e l y  e x p re s sed  in a  pe rcen tage  
s t a tem en t  o f  p r o b a b i l i t y  o f  p a t e r n i t y  a n d  c om m u n ic a t e d  
t o  the  c o u r t .  N o t  h e lp in g  th e  s i t u a t i o n ,  m a n y  phys ic ian s  
w h o  a re  e x p e r t s  in b l o o d  t y p in g  c o n fe s s  t o  be ing i n s u f f i ­
c ie n t ly  c o n v e r s a n t  w i th  m a th e m a t i c s  t o  w o r k  e f fe c t iv e ly  
w i th  c o m p le x  s ta t is t ic a l  f o r m u l a e .  (W o r s e ,  s om e  d o  n o t  
" c o n f e s s , "  d o  n o t  u n d e r s t a n d ,  a n d  d o  th e  w o r k  a n y w a y ) .  
T h i s  b e in g  s o ,  w e  c a n  a s s um e  w i th  c o n f i d e n c e  tha t  the 
t y p ic a l  j u d g e ,  l a w y e r ,  o r  j u r y  ( w h o  h a v e  less r e a s o n  t o  be 
c o n v e r s a n t  w i th  the  m a th e m a t i c s  o f  s ta t is t ics an d  p r o b ­
a b i l i t y )  m a y  n e v e r  f u l l y  u n d e r s t a n d  w h a t  is in v o lv e d .

T h e  c o u r t s  w i l l  h a v e  t o  o p e r a t e  o n  f a i t h .  Bu t  w h o m  o r  
w h a t  t o  b e l ie v e ?  S o m e  c a l c u la t i o n s  o f  " p r o b a b i l i t y "  tha t  
h a v e  been  accep ted  b y  s o m e  c o u r t s  a b u s e  c o m m o n  sense . 
M o r e  o f t e n ,  th e  m a t t e r  is n o t  s o  c l e a r .  W o r s e ,  a  d r a w n - o u t  
d is p u te  a m o n g  exp e r t s  h a s  n o t  f i n a l l y  r e s o lv e d  wha t d a t a  
base  is t o  be  e m p l o y e d ,  w ha t  c o n c lu s i o n s  m a y  f a i r l y  be 
d r a w n ,  h o w  these  s h o u ld  be c o m m u n i c a t e d  t o  the c o u r t ,  
a n d  w ha t  w e igh t  th e y  m a y  be  g iven  th e re .  A n  in t e rn a t i o n a l  
g r o u p  o f  e x p e r s  w i l l  seek t o  se t t le  these q u e s t io n s  th is y e a r  
u n d e r  the au sp ice s  o f  the  A m e r i c a n  A s s o c ia t i o n  o f  B l o o d  
B a n k s ,  th e  A B A  a n d  th e  A M  A ,  w i th  the f i n a n c i a l  s p o n s o r ­
sh ip  o f  H H S ’ s O f f i c e  o f  C h i l d  S u p p o r t .  T h e i r  r e p o r t  w i l l  
be  a n  u p d a t e  to  a n d  e x t e n s io n  o f  the  A M A - A B A  G u id e ­
l ines o n  b lo o c l t y p in g ,  w h ic h  s h o u ld  h e lp  th em  ga in  new  
c u r r e n c y  a n d  in f lu e n c e .

C O N C L U S I O N
T h e  s ig n i f i c a n ce  o f  the f e d e r a l  s u p p o r t  e n fo r c em e n t  

le g i s la t i o n — a b o v e  a n d  b e y o n d  th e  w e l f a r e  c on te x t— c a n ­
n o t  be ov e r em p h a s i z e d .  T o  d a te ,  th is le g is la t io n  rep resen ts  
the m o s t  im p o r t a n t  f e d e r a l  legislative v e n tu r e  in to  f a m i l y  
law .

n r  r rv a .-m ! In v ix .x r t ' in i 'n  o n i  ► 1 r ttp !;*.,:. . .  . . . . . -------. . .  . . . . . . . . .  u , , „ . v  • « » • . H U  J ' M U I  l l V J I U  . l l . ' w . . .  — V , . . .

s u p p o r t  e n f o r c e m e n t  f o r  t h o s e  n o t  rece iv ing  w e l f a r e .  
T h e s e  p r o v i s i o n s  a l l e v i a t e  the c o m m o n  l o t  o f  the a b a n ­
d o n e d  m o t . i c r  w h o  h a s  s u f f i c i e n t  p r o d u c t i v e  capac i ty  to  
k e e p  h e r s e l f  a n d  h e r  c h i ld re n  a b o v e  the  l in e  o f  w e l f a r e  
e l ig ib i l i t y ,  bu t w h o se  c a r n in  c a p a c i t y  d o e s  n o t  m a tch  tha t  
o f  th e  f a t h e r .  T h e  t y p ic a l  fa t  >er's e a rn in g s  e n ab le  h im  t o  
m a k e  a  r e a s o n a b le  c o n t r i b u t i o n  t o  ch i ld  s u p p o r t ,  'm t few  
e a rn  e n o u g h  t o  d o  th a t  w i t h o u t  s o m e  p a in .  U n le s s  " e n ­
c o u r a g e d , ”  m a n y  f a th e r s  a r e  u n w i l l i n g  t o  m a k e  the i r  p r o p ­
e r  c o n t r i b u t i o n s  w h ic h ,  a l t h o u g h  s ig n i f i c a n t  in t e rm s  o f  
t h e i r  c h i ld r e n 's  n e e d : ,  s e ld om  a r e  la rg e  e n o u g h  to m a k e  it 
e c o n o m ic a l  t o  i n v o l v e  law y e r s  in r e p ea ted  e n f o r c e m e n t  
p ro c e e d in g s .

O n  q u i t e  a n o t h e r  le v e l ,  the  f e d e r a l  c h i ld  sup , •,-t le g is la ­
t io n  r a n k s  a l o n g  w ith  the ju d i c i a l  d e v e lo p m c n  u -•qua! 
r ig h ts  f o r  the n o n m a r i t a l  c h i ld  u n d e r  f e d e r a l  e c v s i i i u i i o n a l  
law .  B o th  d e v e lo p m e n t s  r e p re sen t  s ig n i f i c a n t  b re a k s  w ith  
the A m e r i c a n  i i a d i t i o n  o f  fe d e r a l  a b s t e n t i o n  in the a r e a  o f  
f a n u l y  l a w — p r e v i o u s l y  the  p r e s e r v e  o f  s t a te  s o v e re ig n ty .  
In  t e rm s  o f  r e su l t s  a c h e i v e d ,  b o t h  d e v e lo p m e n t s  m u s t  be 
w e lc o m e d ,  bu t  s o m e  d o u b t s  m a y  b e  r a i s e d  a* to  the l o n g ­
t e rm  im p l i c a t i o n s  f o r  o u r  f e d e r a l - s t a t e  s t r u c tu r e .  □
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N O T E S

\ r e v i e w  o e  t h e  c h i l d  s u p p o r t  
k n f o r c e m e n t  p r o g r a m

i
I .  I n t r o d u c t io n

A specter is haunting American fathers who fail to sup-
• ft their children, the specter of the-Child:Support' En-^

• ..aetnent Program'. The program is a.nationwide effort'vtb,*, 
^crease the availability "and imprifve’the  effectiveness”of> 
Kaices.for child support enforcement. As a precondition to* 
otaining support, the program has also undertaken the es- 

■jhlishment of paternity in a massive'volume""of cases."Al- 
•.;.uugh ...created by.iCongressional initiative, -the program 
:.iKtions ..through a-w eb of cooperative federalism rex- 
uzding from Jhj^D epartm entjpf Health .and .Human Ser-
• .ces. .through • state welfare and social service agencies, 
tiVmtn pvpry. rnnnt.y welfare department and local prose* 
Jtor’s otiice. Its influence has become pervasive. Its effects 

*-ive become controversial, both from a social policy and a 
^al perspective! This Note will attempt a survey •of-devel'- 
pments generated by--this 'major Tederar,initiative“!n_’the>* 

^•d of family "law?

Part II of this Note examines the conditions leading up 
'f adoptioiTof the "Child Support Enforcement Program, 
"ift III hriefly describes how the program operates. Part IV 
'JRimnrizes a number of criticisms and warnings which ap- 
-•Mred in legal literature when the program was still in its* 

Part V examines subsequent cases and administra­
t e  developments in light of those criticisms and warnings. *

' ' -ut»cular atti ntion is paid to the privacy rights f welfare
ihers required to cooperate with the program and to the
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due process rights of indigent putative fathers who com­
monly become its targets. Part VI, the conclusion, describes 
emerging challenges and suggests additional elements for 
inclusion in the co3t-benefit analysis of the program.

I I .  B a c k g r o u n d  i r  

A. The Impetus: The W e lfa re  Explosion of 1965-1975

Beginning in the mid 1960’s the percentage of children 
dependent on the Aid to Families with Dependent Children 
(AFDC) program exploded. In 1950 thirty-four children out 
of every thousand were supported by AFDC. By 1960 the 
proportion had hardly changed, rising to only thirty-five 
per thousand. By 19S5, however, in the midst of an era of 
relative national prosperity, the proportion had risen to 
forty-five per thousand. By 1970 it had zoomed to eighty- 
seven per thousand. By 1975, the year in which the Child 
Support Enforcement Program went into effect, one-hun­
dred twenty-two out of every thousand children were sup­
ported by the AFDC program.1 The absolute numbers of 
AFDC recipients and the costs of the program had corre­
spondingly skyrocketed.

The reasons for the 1965-1975 “welfare explosion'1 were 
and are hotly debated. Presidential adviser, later Senator, 
Daniel P. Moynihan ascribed it primarily to a breakdown of 
the black family and focused on rising rates of illegitimacy.1 
Frances Fox Piven and Richard Cloward in their influential 
study of public welfare policy, Regulating the Poor, 
ascribed the explosion to a massive change in the attitudes 
of poor people. People who had always been eligible for 
public assistance but nad never sought it were no longer 
ashamed to come forward and demand their “welfare

1 S t a k f  ok S e n a t e  C om m , o n  F in a n c e , 96 ti<  C o n g ., 1 s t  S e s s ., S ta fk  D ata and 
M a t e r i a l s  o n  C h i ld  S u p p o r t  5 3  (C om m . P r in t  1 9 7 9 ) [h e re in a f t e r  c ited  a i S rs rr 
D a t a ) .

' U .S . D e p 't  o r  L a b o r , T h e  N ec.r o  F a m il y : T h e  C a se  row  N a t io n a l  A ct ion  
( 1 9 6 5 ) .
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This shift in attitude was reflected in calculations indi­

cating that in 1966 more than one-third of female-headed 
households which would have been eligible for AFDC upon 
application were not receiving it. By 1971 only ten percent 
of such potentially eligible households were not actually re­
ceiving AFDC benefits.4 Adherents of this view of the wel­
fare explosion saw it not as a catastrophe to taxpayers but 
as a positive development in the War on Poverty, promot- 

? ing a more equitable distribution of wealth.

The general public was not so pleased by the explosion 
s of the welfare rolls and was more inclined to ascribe it to

shirking of responsibilities by the parents of the children on 
AFDC.5 Statistics supportive of this view were not wanting.

Families become categorically eligible for AFDC when 
one parent is dead, incapacitated, or absent frrra ihe home. 
Absent from the home means divorced, separated, deserted, 
or never married. 'Hie proportion of the AFDC caseload eli­
gible because of the death or incapacity of a parent has con­
sistently declined while the proportion eligible because of 
the absence of one parent from the home has consistently 
risen. In 1961, 66.7 percent of the AFDC caseload was eligi­
ble due to the parental absence factor; in 1969, 75.4 percent 

i was so eligible. In 1973 the corresponding figure had risen
» to 83 percent.® AFDC families must also meet financial eli­

gibility criteria. It is therefore implicit in the above data 
that in 83 percent of families on AFDC in 1973 one parent 
was absent from the home and failing to provide financial 
support to his children in an amount adequate to prevent 

• their dependency on public welfare.

•I One element of the absent from the home category
■ drew particular attention. According to the analysis of the

' F. P iv e n  &  R. C lo w a i id ,  R e g u la t i n g  T h e  P o o h  ( 1D71).
' Doolittle, l .e v y  fit Wiseinnn, The Mirage o f Welfare Reform , T h e  P u i i l i c  

In te h e s t , S p r in g  1 9 7 7 , n l  f>6.
* See, e.g., W . R y a n , O la m in g  T h e  V ic t im  (1 9 7 1 ) .
'  S t a t e  D a t a ,  supra n o te  1, n t  4 .

ii
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Senate Finance Committee staff:
T h z  la rgest single fac tor accounting fo r the increase in the 
A FDC  ro lls , re lated to those fam ilies in which the fa ther never 
m arried the m other. In  1961, in 21.? percent o f  the fam ilies re­
ceiving A FD C  the m other was not m arried to the fa ther. This 
grew to  27.9 percent by 1969. The p roportion  o f child ren whose 
parents were never m arried  increased from  22.6 percent in 1970 
to 33 .8 percent in 1.277.’

The Child Support Enforcement Program may be viewed aa 
the reaction of a reluctant welfare state to the growing im­
position of dependency represented by these trends.

B. E a rly  Efforts to Stem the Tide
Even before the welfare explosion, Congress had made 

some efforts to curb problems associated with illegitimacy 
and nonsupport. In 1949 legislation was proposed to make 
desertion a federal crime and require welfare workers to in­
form law enforcement officials of any cases in which aid was 
required because of desertion or abandonment. The crimi­
nal provision was dropped. The reporting requirement be­
came law in 1950.' It had virtually no impact other than to 
set in motion a procession of forms from welfare depart­
ments to prosecutors’ offices.* No funds were provided for 
any enforcement staif. Few prosecutors had the resources to 
keep up with the enormous volume of notices generated by 
AFDC applications.

In 1968 Congress amended the Social Security Act to 
require states to set up their own paternity and child sup­
port programs with fifty percent federal tinancing. Provi­
sion was also made for statu access to federal information 
sources in seeking to locate missing parents.10 HEW, by its 
own admission, did not give the implementation of these

’ id.
* Social Security Act Amendment* of 1950, ch. 809, § 021  (b ) .  04 St.it. 549 

(coditied a* amended at 42 U.o.C. § 6 0 2 (a )(I l) 11976)).
’  l  O f f ic e  o r  C h il d  S u p p o r t  E n f o r c e m e n t  A n n . R e p . 5 (1 9 7 6 ) .
"  Social Security Act Amendment* of 1967, Pub. L. No, 90-243, 81 St.it. cSO 

(codified tit 42 U.S.C. 5 602(a)U7) (1976)).
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am endm en ts  h ig h  p r i o r i t y .  T h e  s ta te s  g e n e r a l ly  w e re  u n a b le  
or u nw i l l in g  t o  c om e  u p  w i th  a d e q u a te  m a tc h in g  'm d s  t o  
establish e f fe c t iv e  p r o g r a m s .11

Those states which did attempt to establish paternity 
and enforce support on behalf of their AFDC recipients 
found that they were unable to require cooperation. Be­
cause Congress had not amended the Social Security Act to 

cooperation an AFDC eligibility requirement, the fed- 
•ts consistently struck down state cooperation re- 
<ts as attempts to restrict AFDC eligibility more 
than the Act allowed.13 Finally, in 1972 a General 

mg Office study found that many absent parents of 
. recipient children were not paying support, although 

financially able, because of lax enforcement efforts by the 
states and HEW.13

C. Beginning o f the IV -D  Program
With the experience of these ineffective precedents and 

in light of the continuing AFDC caseload explosion, both 
houses of Congress on December 20, 1974 amended the So­
cial Security Act, adding Title IV Part D—Child Support 
and Establishment of Paternity. President Ford signed the 
legislation into law on January 4, 1975 with July 1, 1975 set 
as the effective date.14

The 1974 Amendment resulted in the current Child 
Support Enforcement Program. It differed from the 1967 
Amendment both in holding out a larger carrot to the states 
and in giving the Secretary of HEW a bigger stick with

"  I O m e n  o r  C i i i i .d  S u p p o r t  E n f o r c e m e n t  A n n . H e p . 5  ( 1 9 7 6 ) .
"  See Ho# v. Swank 3.12 l-1. Supp. o l (N.D. III. 1071), summarily a/J'd sub 

•' *1 Weaver v. Doe. .104 U.S. .787 (107V); Meyttra v. Jurm , 327 F. Supp. 7.79 (I). 
Or 1971), summarily a/i'd, 404 U.S. 8. 3 (1971 ); Tay lor v. Martin, 330 K. Supp. 8,1 
'A’ D, I'al. 1971), summarily atf'd sub nom. Carleion v. Taylor, 404 U.S. 990 
*•571).

"  U.S. G e n e r a l  A c c o u n t in g  O u n c e , C o l l e c t io n  of  C h il d  S u p p o r t  U n d e r
• ’ i* P ro gra m  o f  A id  to  F a m il ie s  w it h  D e p e n d e n t  C h il d r e n  ( 1 9 7 2 ) .

“  Act o f Jan. 4, 1975, I ’ub. L. No. 93.647, 88 S lat. 2337 (codified as amended 
a vjttered sections o f 42 U.S.C.).
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which to hit them in the event they failed to act. Federal 
funding for child .support enforcement and paternity estab­
lishment efforts was made available to cover 75 percent of 
the costa. The Secretary was empowered to audit state pro­
gram operations and withhold five percent of the AFDC 
funds otherwise payable if the state’s efforts failed to meet 
minimum standards. Federal technical assistance was also 
made available to the states and a Federal Parent Locator 
Service was established.

Most significantly for AFDC recipients, the Social Se­
curity Act was explicitly amended to require their assign­
ment of support rights and cooperation in establishing pa­
ternity and securing support.1* As originally enacted, Title 
IV Part D included no provision whereby an AFDC recipi­
ent could be excused from the duty to cooperate.

The effective date of the program was later postponed 
to August 1, 1975 and a provision was added whereby an 
AFDC recipient could be exempted from the duty of coop­
eration if the state determined that establishing paternity 
and securing support would not be in the best interest of 
the child.'* HEW was directed to adopt standards denning 
such circumstances. As initially defined, those circum­
stances were limited to cases involving forcible rape, incest, 
and pending adoption.17 AFDC recipients who refused to 
cooperate for other reasons ✓ere faced with the choice ot 
yielding to the will of the state or forfeiting their own por­
tion of the welfare grant. The stage was set for a collision of 
interests.

III. P r o g r a m  O p e r a t io n

Since the beginning of the Child Support Enforcement 
Program, applicants for AFDC have been obliged to assign

'• -ti U.S.C. 5 602<n)(26) < 1076).
'* Act of Aug. 9. 1975, Pub. I.. No. 94-83, S9 SU t. -133 (codified at V. U.S.C. 5 

602fa)(?6)(B> < 197S1),
"  45 C.F.R. i 303.5(b) (1976).
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"  Id. 5 654i5).
"  Id. § 657(b).
44 Id. 5 657(c)(1) (1976 &
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their rights to child support to the state.19 Additionally, 
adult applicants for AFDC are required to cooperate in es­
tablishing paternity and securing support.10 Cooperation 
may be excused in exceptional circumstances. Otherwise, in 
the event of the applicant’s refusal to cooperate she may 
either withdraw her application or her children may receive 
benefits, excluding any funds for her own needs, issued 
through 9 "protective payee,’’ such as a grandparent or 
friend of the family.30

Once the assignment of support rights to the state has 
been made, and assuming cooperation by the recipient, 
Child Support Enforcement Program staff will work to: lo­
cate the noncustodial parent if his whereabouts are un­
known, establish paternity if the paternal support obliga­
tion is unclear, establish an appropriate support order if 
there is none in effect, enforce the support order if it is not 
being paid, and monitor the performance of paying support 
obligors to ensure continued compliance with the order.31

Pursuant to the AFDC recipient’s assignment, any sup­
port which is paid, whether voluntarily or as a result of en­
forcement efforts, is paid to the state.23 The state retains as 
much of the current monthly support as is required to reim­
burse the state and federal government for the AFDC paid 
the recipient that month. Any excess in the current 
monthly support is then forwarded to the AFDC recipient.*3 
When a stable pattern of monthly support payments in ex­
cess of the AFDC benefit has been established, the AFDC is 
discontinued. The assignment is then cancelled. The en­
tirety of the, hopefully still forthcoming, support payments 
nre then made directly available to the former AFDC 
recipient.2*

“  42 U.S.C. § 602(o)(26)(A ) (1976).
”  42 U.S.C. § 602(b )(26 )(B ) (1976).
’* Id.
" Id. § 654(4).(5 ).
"  Id. 5 654(5).
"  Id. § 057(h).
"  Id. J 657(c)(1) (1976 &. Supp. I l l  1979).
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The program also provides services to custodial parents 
whose families are not on AFDC. A small initial fee is gen­
erally charged and minimal processing costs are deducted 
from the collected support before disbursement to the cus­
todial parent.28 This aspect of the progTam was intended to 
serve a deterrent effect. A family might never have to resort 
to AFDC if a steady flow of child support could be as­
sured.28 This non-AFDC component of the program has 
generated few complaints from those who use it. Indeed, 
complaints that have arisen have come from custodial par­
ents who wanted to use the service but were unable because 
of their state’s preoccupation with pursuing the fathers of 
children already on AFDC-.27

These operations, both AFDC and non-AFDC related, 
have yielded some undeniably impressive results. From the 
beginning of fiscal year (FY) 1976 through FY 1980, a total 
of 55,415,194,214.00 in child support has been processed 
through the system.'"8 During the same period, program ef­
forts have resulted in the establishment of paternity in 
464,750 cases;2* and 1,693,11S "missing” noncustodial par­
ents have been located.30 In FY 1930 alone, federal, stt.te, 
and local governments retained 3593,192,982.00 of the sup­
port paid for children on AFDC as reimbursement for the

•• 4 2  U.S.C. § 6 5 4 (6 )  ( 1 9 7 6 ) .
*• (1974) U.S. C o d *  C o n g . & Ao. N ew s  3153.
"  See, e.g., New Jersey v. Department of Health and Human Services, No’s 

80-2S09, 81-1400, 81-1445. 81-2147. 81-2240 (3rd Cir. Dec. 23, 1931) (available 
NWch 16, 1932, on LEXIS, Genfed Library, Cir. die).

11 5 O ffice o r C h il d  S u p p o r t  E n ?o r c e m e n t  A n n . R e p . 56 (1980).
• •  1 Office O f C h i ld  S u p p o r t  E.NfORCEME.NT A nn . R e p . 133 (1976); Office or 

C h i ld  S u p p o r t  E n p o rc e m h n t . S u p p le m e n t a l R e p o r t  155 (1977); 2 Office or 
C h i ld  S u p p o r t  E n fo r c e m e n t  A n n . R e p . 107 (1977), 3 O f f i c e  or C h i ld  S u p p o r t  
E n fo r c e m e n t  A n n , R e p . 107 (1978); 4 Orrics of C h i ld  S u p p o r t  E n fo r c e m e n t  
A n n . R ep , 113 (1979); 5  Oi'fice o r  C h i ld  Su pp op .t E n p o rc z m e n t  A n n . R ep . S6 
(1980).

“  1 O f f i c E  o r  C h i ld  S u p p o r t  E n p o rc e m e n t  153  (1 9 7 6 ) ; 0 ? p ic e  o f  C h i ld  Sup­
p o r t  E n fo r c e m e n t ,  S u p p le m e n t a l  R e p o r t s  154  ( 1 9 7 7 ) , 2 O f f i c e  o r  C h i ld  Sup ­
p o r t  E n fo r c e m e n t  A n n . R ep . 1 06  (1 9 7 7 ) . 3  O f f i c e  o f  C h i ld  S u p p o r t  E n f o r c e ­
m e n t A n n , R ep . 1 0 6  ( 1 9 7 3 ) ; 4 O f f i c e  op C h i ld  S u p p o r t  E n fo r c e m e n t  A nn . Rep- 
1 12  ( 1 9 7 9 )  7 O f f i c e  o f  C h i ld  S u p p o r t  E n fo r c e m e n t  A n n . R e p . 3 5  (1 9 3 0 ) .
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a m o u n t  of welfare expended on those children.31 There is 
sm a l l  wonder that U.S. News and World Report has hailed 
the program as “saving taxpayers hundreds of millions of 
dollars a year.”33

IV .  E a r l y  C r it ic s

From its inception the program has had critics as well 
as boosters. In 1976 a number of notes and articles ap­
peared in law journals describing the then new Child Sup­
port Enforcement Program and focusing on constitutional 
ramifications of its mandatory provisions.

One observer noted that the requirement that the re-*, 
cipient assign her rights to child support to the state might 
be viewed as denial of a property right without due pro-- 
cess.J3-I t  was also contended that the sanction for noncoop­
eration, deletion of any funds for the uncooperative adult 
npplicant, would in actual effect reduce the amount availa­
ble to the child, thus denying that child equal protection 
with other AFDC supported children because of an irrele­
vant factor beyond his control.3* Just what constituted “co­
operation” was found to be so poorly defined as to leave 
local welfare departments with little guidance and unwar­
ranted discretion in determining who should be 
sanctioned.33

HEW’s regulation limiting the good cause circurn-

"  5  O f f ic e  o f  C h il d  S u p p o r t  E n f o r c e m e n t  A n n . R e p . 6 6 . f ,7  ( 1 9 8 0 ) .
11 U.S. N ew s  a n d  W o r l d  R e p o r t ,  Feb. 12, 1979, at 50.
"  Note, Civil Liberties Versus Governmental Interest; A Constitutional 

Context For The Impact Of Title IV -D  Of The . 'ocist Security Act On Ohio 
Families In  The Aid To Families With Dependent Chitdren Program, 5 Cai*. U.L. 
Rev. 215, 257 (1976) [hereinafter cited as Civil Liberties).

"  Id. nt 257-58. See also Note, The 197-1 Child Support Provisions: Constitu­
tional Ramifications, 6 Cap . U.L. R e v . 275, 292 (1976) |Hereinafter cited as Con­
stitutional Ramifications|; Note. Federal Law And The Enforcement O f Child 
Support Orders: A Critical Look At Subeh.ar.er Part D Of The Social Services 
Amendments of 197-1, 6 N.Y.U. R e v . L. Sl 5oc. Cii n u e  23, 30 (1976) (hereinafter 
cited as A Critical Look).

“  Constitutional Ramifications, supra note 34, at 293. Civil Liberties, supra 
note 33, at 254-55.
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stances for exemption from the cooperation requirement 
was criticized as creating both overinclusive and underin- 
elusive class distinctions. The class of recipients to be ex­
empted from cooperation was underinclusive in that one 
could readily postulate other legitimate circumstances in 
which cooperation would not be in the best interest of the 
child. The class to be sanctioned was for the same reason 
overinclusive.-® Requiring an unmarried AFDC recipient to 
nama the putative father of her children was also viewed as 
creating self-incrimination problems in states still main­
taining criminal laws against adultery and fornication.”

One analysis focused upon the problems of invasion of 
family privacy.38 Not only was the AFDC recipient’s per­
sonal privacy violated by requiring her to, in etrect, reveal 
the identity of her sex partners, her right to privacy as head 
of her family and her right to privacy in maxing family re­
lated decisions on behalf of her children was also 
threatened.3®

HEW’s limitation of good cause circumstances for ex­
emption to forcible rape, incest, and adaption excluded 
many factors which the AFDC recipient as . >ad of her fam­
ily might take into account in deciding whether to cooper­
ate.40 If the recipient were unmarried, she might fear that 
her cooperation in pursuing paternity would so alienate the 
putative father as to dash hopes of future marriage. She 
snight fear that a putative father who provided at least in­
termittent financial and emotional support to herself and 
her child would sever those ties. Although the 3tate might 
assess the worth of the putative father’s ties only in terms

M Constitutional Ramifications supra note 34, t 230-91,
”  Id. at 288. Civil Liberties, supra note 33, nt 254-55. Set Grant v. State, 83 

Win. 2d 77. 264 N.W.2J 587 (I9,.j).
“  Pou'.'n, Illegitimacy And Familv Privacy: A Sot* On Maternal Coopera­

tion In Paternity Suits, 70 N.W. U L. Rr.v. 910 (1970).
"  Id. nt 922-24.
"  Id., see also dijctmion of the druwbacks to cooperation in Civil Liberties, 

supra note 33, nt 202-63 and Constitutional Ramifica'ions, supra note 34. at 237- 
88.
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of his potential support contributions, the AFDC recipient 
might be more concerned about preserving a functioning 
emotional relationship between her children and the puta­
tive father.

Alternatively, the putative father might be of such 
character that, regardless of his support potential, the 
AFDC recipient would not wish him to have any legal c: 
psychological ties to her children. If tho putative father 
were a criminal, for instance, the AFDC recipient might 
prefer to shield the child from knowledge of his father’s 
identity. Cases were also posited in which the putative fa­
ther would react violently towards the AFDC recipient and 
her child because of the recipient’s cooperation in bringing 
a paternity or nonsupport suit against him.

T h e  a u t h o r  o f  th e  a r t i c le  f o c u s in g  on  t h e  p r iv a c y  a n d  
in teg r i ty  o f  th e  f a m i l y  c o n c lu d e d  th e  m o th e r ,  n o t  th e  s ta te ,  
shou ld  h a v e  th e  u l t im a t e  3 a y  in  d e c id in g  w h e t h e r  e s t a b l i s h ­
ing p a t e r n i t y  a n d  s e cu r in g  s u p p o r t  w o u ld  be  in  th e  b e s t  i n ­
terest o f  h e r  c h i ld r e n .  S h e  a rg u e d  t h a t  c o o p e r a t i o n  s h o u ld  
be v o lu n t a r y  a n d  t h a t  s u c h  a  r e v i s io n  w ou ld  hav t l i t t l e  im ­
pact on  th e  e f fe c t iv e n e s s  o f  th e  p r o g r a m .41

The 1976 articles also noted that invasion of the puta­
tive father’s privacy rights might be involved in the opera­
tion of the Federal Parent Locator Service with its provi­
sion for information sharing between federal agencies on 
persons not accused of any crime.43 A 1978 article dealing 
directly with the impact of the Child Support Enforcement 
Program on putative fathers noted that under pressure to 
name someone as the father of her child an AFDC recipient

" Poulin, supra i ote .'19, ot 990-32. Poulin tokos tho position that compelling 
cooperation emasculates the culturol characteristics of groups especially depen­
dent on welfare a n d  infringe* respect for culturol pluralism. However, her argu­
ment that little harm woult. ho done by making cooperation voluntary draws on 
experience in the homi'xenous society of Norway.

"  Note, Child Support enforcement And Establishment O f Paternity As 
Toots Of Welfare He/o' m—Social Services Amendments of 197-1, pi. J}, 12 U.S.C. 
S§ 651-00 (Supp. V, 1975), 9 2  W a s h . L . K e v .  1G9, 184 ( 1 9 7 0 ) ;  d  Critical l.ooh, 
supra note 34, at 3-1-35.
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might name an innocent r. an in order to protect the true 
father and avoid alienating him. In such circumstances it 
was noted that the defendant would be up against all the 
legal resources of the state, with a possibility of prejudice 
against him because of the strong state interest in securing 
support to offset its welfare costs. Greater reliance on ad­
vanced blood testing techniques was suggested as a means 
of preventing the railroading of innocent men in the state's 
rush to garner maximum support payments/3

The overall tone of the early notes end articles was 
critical. They tended to portray the nascent Child Support 
Enforcement Program as a repressive measure aimed at 
providing relief to the taxpayer at the expense of the civil 
liberties of welfare recipients.

V. Cases and Program D evelopments

In the time the ChiM Support Enforcement Program 
has been operative, since August 1, 19/5, not all of the is­
sues raised by these earlier observers have been litigated or 
otherwise resolved. Two developments are, however, tracea­
ble. First, the AFDC recipient's duty to cooperate has been 
clarified and the circumstances under which she may legiti­
mately decline to cooperate have been expanded. While in a 
sense a victory for AFDC recipients, the limited expansion 
of circumstances under which noncooperation may be ex­
cused can also be viewed as “stealing the thunder" of critics 
who predicted oppressive consequences from making coop­
eration mandatory. Having become more reasonable, the 
mandate may also have become invulnerable to charges 
that it —'olates privacy rights. Second, there has emerged a 
recognition that the increased state involvment and strong 
state interest in the outcome of paternity and support en*

"  Note. Requiring An AFDC Applicant To Name Her Child's Father: Are 
The Rights O l The Putative Fathers Being Protected, 23 S.D.L, ttRV . 379 (1973) 
(hereinafter cited a* Putative Fathers|. For <i view of how the program was work­
ing in one state after nearly three year* of operation, see McClelland & Eby, Child 
Support l.nfurcement: The New Mexico Experience, 9 N..M.L. R e v . 25 (1978).
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fcrcement cases makes the provision of counsel and blood 
testing services to indigent defendants in such actions a 
matter of due process.

.4. The Good Cause Exemption
1. A  L o n g  S e a r c h  fu r  S ta n d a r d s

As amended on August 1, 1975, Title IV Part D of the 
Social Security Act provided that every state’s plan for 
AFDC administration must include the requirement that, 
as a condition of eligibility, recipients must cooperate in es­
tablishing paternity and securing support:

unless (in  e ithe r case) such app lican t o r recipient is found to 
have good cause fo r refusing to cooperate m  determ ined hv the 
State agency in accordance ivith standards prescribed by the 
Secretary, which standards sha ll take into consideration the 
best in terests o f the child on whose b eha lf aid is c laimed . .

Problems arose for AFDC recipients and AFDC administra­
tors alike in that the Secretary did not prescribe those stan­
dards in final form until Uctober 3, 1978, to be effective De­
cember <1, 1978/4 more than three years after they had 
become a practical necessity.

The effects of the Secretary’s delay were mirrored in a 
number of cases. In Con u. Mathews,10 tho National Welfare 
Rights Organization, five AFDC recipients from various 
parts of the country, and the Slate of Alaska banded to­
gether to seek resolution of the predicament caused by the 
Secretary’s failure to prescribe standards for exemption. 
They sought an order in the nature of mandamus requiring 
the Secretary to issue standards within twenty days. Alter­
natively, they sought declaratory and injunctive relief sus­
pending enforcement of the mandatory cooperation reqtr're- 
ment until such time as the standards for exemption were 
issued.

“  '12 U.S.C, 5 C02(n)l2l5)«0) tl9?G) lentpliuH ml.le.il.
“  'IS Fed. Reg. 45,74:! (I9 7S ) Uo.lilie.l .it 45 C.F.U. 5 t.» .49 I • •
"  I'Jti F. Supp. 771 ( D . D . C .  I ' J T i )



? .:sr=&>¥Vlv*
. . . ! 3 B B »

502 JOURNAL OF FA M ILY  LAW [Vol. 20

At the time of the litigation, the only circumstances of­
ficially recognized by HEW as excusing noncooperation 
were instances of forcible rape, incest, and pending adop­
tion. HEW’s recognition of those circumstances did not, 
however, constitute a full prescription of standards of good 
cause for nonooperation.

The court noted that the acting Secretary of HEW had 
issued a notice of proposed rulemaking on the exemption 
standards on August 6, 1976, and held that this action ren­
dered the mandamus request m oot/7 The court further 
held that the mandatory cooperation requirement was in ef­
fect as of August 1, 1975, even though the exemption provi­
sion could not be effective until HEW promulgated its stan­
dards in final form /8 The court based its decision on what 
it found to be the congressional intent that cooperation be 
made mandatory as of August 1, 1975, manifested on that 
very d ite, which was also the date that the gocd cause ex­
emption provision was audcd. Clearly, Congress must have 
foreseen that there would be an hiatus between the effec­
tive date oi the requirement and HEW’s implementation of 
the exception standards.

The court's conclusion that Congress had expecteu 
some hiatus between the effective date of the requirement 
and the implementation of the exception appears evident. 
But, one wonders if either Congress or the court, in finding 
the mandamus request moot, foresaw just how long that hi­
atus would be. While it continued, AFDC recipients re­
mained subject to a requirement to which there was an ex­
plicit exception, the extent of which no one could 
determine. State welfare officials remained charged with en­
forcing a requirement on persons whom they might later 
discover were properly exempt.

The legal tangle caused by the absence of HEW stan­
dards also served to sidetrack what otherwise would have

"  Id. at 776-77. 
'* Id. at 773-79.
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•••elv been a decisive Supreme Court review of the consti­
tu t iona lity  of the cooperation requirement.

Doe u. N orton49 was originally decided by the U.S. Di3- 
::ict Court fcr the District of Connecticut in 1973, prior to 
•_he Child Support Enforcement Program legislation. It rep­
resen ted  n challenge to a Connecticut statute which obliged 
ill unwed mothers, whether or not on AFDC, to reveal the 
name of the putative father and cooperate in a paternity 
idion. The applicable sanction for noncooperation was not 
AFDC ineligibility but a civil contempt citation. The stat­
ute was nevertheless challenged as being contrary to the So­
cial Security Act in that it was considered likely to result in 
the incarceration of AFDC recipients, denying children de­
pendent on AFDC the companionship and guidance of their 
mothers. The provision was also claimed to violate plain- 
litFs right of privacy and to represent a discriminatory clas- 
sirication based on illegitimacy. Denial of due process was 
also asserted based on the state’s failure to provide for a 
case-by-case determination of whether the mother’s refusal 
to cooperate in establishing paternity was in the best inter­
est of her child.

In the original decision of the district court each of 
plaintiff’s constitutional arguments, particularly those relat­
ing to pri\..i./, was carefully considered and re; :ted. In a 
concurring opinion, Judge Newman referred to special pri­
vacy rights incident to the unwed mother’s role as head of 
her family. Her right to privacy in making family decisions, 
such as whether to shield her child from knowledge of in­
cestuous parentage, might, according to Judge Newman, 
override the state interest in particular situations.60

On appeal to the Supreme Court in 1975, the decision 
was vacated and remanded for reconsideration in light of 
the intervening passage of the Child Support Enforcement
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Program Amendment to the Social Security Act.51 The 
Amendment required cooperation as a condition of eligibil­
ity but without such sanctions as would flow from applica­
tion of the Connecticut statute.

On remand in 1976, the district court held that the 
Child Support Amendment did not preempt the state law 
but that the good cause for noncooperation exception pro­
vided in the new legislation would have to be applied before 
any state contempt proceedings would be appropriate.”

The state then appealed claiming, as Alaska had in 
Coe, that since the good cause exception could not be im­
plemented until the Secretary of HEW adopted standards, 
the state could not enforce cooperation until those stan­
dards were promulgated.

The S n re m e  Court in 1977 again vacated and re­
manded for the district court to consider whether Connecti­
cut could make its own good cause determination in the ab­
sence of HEW regulations defining good cause standards.”  
No further action was reported. Thus the Supreme Court 
never ruled on the constitutional issues, particularly the 
privacy question, so well presented in the original decision 
of the district court.

In Harer u. Commonwealths* and M arte lla u. Com­
m o n w e a l t h the Commonwealth Court of Pennsylvania 
answered in the negative the question which the Supreme 
Court had presented to the Connecticut district court on 
remand. In the absence of HEW regulations implementing 
the good cause exception, it was held that the state could 
not adopt and enforce its own good cause standards. In 
Harer the court held the state could impose no sanction for 
noncooperation in the absence of HEW regulations. In 
M arte lla  it was held that the state was similarly precluded

from applying sanctions w 
to assign her rights to sup: 
Kay1* and Gibson u. Johns 
egon held that the good ca 
requirement of cooperation 
curing support. It did no’ 
AFDC recipients assign t! 
Thus, in Oregon the stati 
failure to execute, an assi 
HEW regulations denning

HEW finally publishe< 
regulations on January 16 
1978.8* However, these re: 
ment period. When these 
regulations published on 
December 4, 1978,30 the 
eluded in the publication i 
ing problems which had c 
been required to strike a 
groups, psychiatric profes; 
rights groups on th.s one 1 
trict attorneys on the oth

The client and child i 
ric professional associatic 
regulations which had inc 
harm to either mother o: 
noncooperation. The welf. 
torneys criticized that i 
which would permit unju: 
administrative burdens/0 
October 3, 1978, HEW at- 
by retaining the exceptic

Sub nom. Roc v. Norton, 442 U.S. 391 (1975).
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'• Maher v. Doo, 432 U.S. 52t (1977).
“   Pa, Conimw. Ct_____ ,V5 A.2d S65 (1977).
“   Pa. Commw. Ct   37- A.2d 669 (1977).
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•* Id. at 45.742-52.

Id. at 45,743.
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from applying sanctions when the AFDC recipient refused 
to assign her rights to support. However, in Hansen u. Mc- 
Ray** and Gibson u. Johnson ,'67 the Court of Appeals of Or­
egon held that the good cause exception applied only to the 
requirement of cooperation in establishing paternity and se­
curing support. I t  did not apply to the requirement that 
AFDC recipients assign their support rights to the state. 
Thus, in Oregon the state could impose the sanction for 
failure to execute an assignment even in the absence of 
HEW regulations denning the good cause standard.

HEW finally published the final form of its good cause 
regulations on January 16, 1978, co be effective March 17, 
1978.6® However, these regulations were subject to a com­
ment period. When these regulations were superseded by 
regulations published on October 3, 1978, to be effective 
December 4, 1978,fl® the supplementary information in­
cluded in the publication gave some insight into the balanc­
ing problems which had caused so much delay. HEW had 
been required to strike a balance between client interest 
groups, psychiatric professional associations, and children’s 
rights groups on the one hand and welfare officials and dis­
trict attorneys on the other.

The client and child advocate groups and the psychiat­
ric professional associations were supportive of the original 
regulations which had included the prevention of emotional 
harm to either mother or child as a legitimate reason for 
noncooperation. The welfare administrators and district a t­
torneys criticized that provision as creating a loophole 
which would permit unjustified noncooperation and impose 
administrative burdens.00 In its finrd regulations published 
October 3, 1978, HEW attempted to balance these concerns 
by retaining the exception for circumstances which would

M 31 Or. App. 631, 571 P.2d 166 (1977). 
*’  35 Or. App. .lO:), 582 P.2d 452 (1978).



r■<>

1

•>
I

Vr
wf*-J
.!**

• i£
■f.•v

.**

v‘
.(•.'V
ii

■1
1I

506 JOURNAL OF FA M ILY  LAW [V o l .  20

cause emotional harm to the child and also maintaining the 
exception where cooperation would cause imotional harm 
to the mother, but, in her case, only where s ich harm would 
be “of such nature or degree that it reduces such person’s 
capacity to care for the child adequately.’’®1 HEW further 
added a section to the regulations denning “emotional 
harm." It sp^f'fied, "A finding of good cause for emotional 
harm may only be based upon a demonstration of an emo­
tional impairment that substantially affects the individual's 
functioning.”®3

Besides qualified exceptions where physical or emo­
tional harm was reasonably anticipated to befall the child 
or caretaker relative in the event of cooperation, the final 
regulations continued the provision for excusing noncooper­
ation where the child was conceived as the result of incest 
or forcible rape, where legal proceedings for the adoption ot 
the child were pending, or where tha mother was currently 
being assisted by a competent agency to determine whether 
or not to surrender the child for adoption.®5

Client interest groups and welfare administrators also 
differed over a provision in the original regulations which 
had appeared to place upon the welfare agency the burden 
of documenting the noncooperating recipient's case for a 
good cause exemption.®4 In the final regulations published 
October 3, 1978, it was specified that the burden of provid­
ing all necessary documentation for a good cause exemption 
was on the AFDC recipient seeking such exemption, but 
that the welfare agency would advise her as to how she 
might obtain such documentation and make requests on her 
behalf in limited circumstances where the recipient could 
not reasonably be expected to obtain the documentation on 
her own.®4

•' -15 C.F.R. 5 232.42(a)(t)(iv) (1930). 
•' Id. § 232.42(b).
"  Id. § 232.42(a)(2).
M 13 Fed. Ren- 45 "45 0073 ).
'* 4.*. C.F.R. 5 232.43(e) (1080).
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The final regulations also permitted a finding of good 
c a u s e  based on reasonable anticipation of physical harm 
without any documentation in the event that an investiga­
tion indicated the credibility of claims of past beatings and 
such findings were approved by super,’"ory personnel.08 Al­
though every other sort of claim had to be documented, an 
pv^pnticn was made in this case on behalf of battered wo­
men who, it was reported, often concealed their beatings 
out of shame and thus never established any police or other 
documentary record to substantiate the basis of their 
fears.47

2. Application o f the Standards
The application of the cooperation requirement, os 

modified by the final regulations defining good cause for ex­
emption, was challenged in Vasquez u. Brezenoff.4" There, 
AFDC recipients sought an injuction forbidding welfare ad­
ministrators from invoking the sanction for noncooperation 
where recipients denied knowledge of facts concerning the 
missing or putative father. Welfare administrators were in­
voking the sanction when they considered the recipient’s 
denial of knowledge to be less than . redil le.

The court held defendant welfare administrators were 
entitled to summary judgment dismissing plaintifi',s claim 
that the administrators were flatly barred from making 
credibility determinations.4® However, tho court did not dis­
miss plaintiffs claim in its entirety because it noted that 
part of the claim could be read as an assertion that admin­
istrators were making their credibility determinations in an 
irrational and arbitrary way.70 The court noted, “A showing 
that defendants were using the cooperation requirement in 
u manner which detracted from the statutory purpose of

** 45 C .F .R . 5 232 .43(f) (I9S0 ).
• ’ 43 Fed. Rck. 45,745 (107S).
•• Vuquez v. Hrezenolf, No. 80 Civ, 0045 (PN L ) (S.D .N .Y. April !). 1981) 

(available March 18, 1982, on LEX IS , Gcnfctl Library, Dint. Ale),
•* Id. nt n.1.
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finding and obtaining support from the absent parent might 
establish the invalidity of defendants’ policy.’’71 In other 
words, the cooperation requirement could not be used as a 
vehicle for harassing recipients off the welfare roles. The 
court deferred decision on class action certification noting 
that review of results from administrative hearings indi­
cated the state hearing officers were generally siding with 
recipients whose credibility had been questioned by local 
officials.73

No other cases have yet been reported challenging the 
cooperation requirement and the application of the good 
cause standards which became effective December 4, 1973. 
It appears that future challenges to the cooperation re­
quirement will be shunted off into the realm of administra­
tive hearings. The judicial review would likely present a 
narrow issue of whether one of the exception provisions ap­
plied. It also seems likely that any case in which coopera­
tion would pose a truly serious harm to the child or AFDC 
recipient caretaker would be settled to the recipient’s satis­
faction in the administrative process. Such a result should 
follow under the current regulations unless the documenta­
tion standard required in most cases by the HEW regula­
tions proves impractical. The practicality of this standard 
would also present a narrow issue on review.

In short it now appears unlikely that the courts will be 
faced with the full-blown confrontation between state inter­
est and family privacy which appeared so likely when the 
cooperation requirement was adopted. The regulations do 
not provide an exception where the AFDC recipient vishes 
not to cooperate so as to avoid alienating the putative fa­
ther. However, if the recipient can make out a case that 
such alienation can be "reasonably anticipated" to resuit in 
"serious emotional barm" to her child or such emotional 
harm to herself as to "reduce her capacity to care for the 
child adequately," she can gain an exemption. If the recipi-

”  Id. at n5. 
”  Id. at r.6.

ent fails to make out su 
cess, a judge on review 
claimed potential deprr 
anced against the stat 
though long in coming, 
stolen the thunder of cr 
and rendered a judicial

3. A d m in is t r a t io n

The Office of Chil 
reporting the number o 
refused to cooperate an 
cause was found for su 
nuai Report to the Con 
ber 30, 1978. The sta 
fourth and fifth annual 
tention may be being : 
the exemption at the a

A number of juris 
report statistics relevar 
of good cause. Hawaii 
York, Puerto Rico, ar. 
these figures.'3 Other 
but not in others or he 
tent data. Oklahoma f 
refusals to cooperate i: 
ings of good cause.1 *

Where the report, 
significant variations t 
ents refusing to coope

’ * 3 O rncc o r  C h il d  5u?i 
o r  C h il d  S u p p o r t  E n ' o r c t m e  
PORT F><rORCEME.YT ANN. R e ? .

’ * T h is  m a y  re p r e s e n t  a c 
no  g o od  c au se  d e te rm in a t io n  i  
seem ing  in c o n s is te n c y . 5  O r r i i  
(1 9 S 0 ).



1931-82] CHILD SUPPORT 509

en t fails to make out such a case in the administrative pro­
cess, a judge on review may well be inclined to view the 
c l a im e d  potential deprivation as inconsequential when bal­
a n c e d  against the state interest. The HEW regulations, 
though long in coming, have done their job well. They have 
stolen the thunder of critics of the cooperation requirement 
a n d  rendered a judicial invalidation most unlikely.

3. Administration o f the Standards
The Office of Child Support Enforcement first began 

reporting the number of cases in which the custodial parent 
refused to cooperate and the number of cases in which good 
cause was found for such noncooperation in its Third An­
nual Report to the Congress for the Period Ending Septem­
ber 30, 1978. The statistics reported therein and in the 
fourth and fifth annual reports indicate that inadequate a t­
tention may be being paid to consistency in application of 
the exemption at the administrative hearing level.

A number of jurisdictions have consistently failed to 
report statistics relevant to refusals to cooperate or findings 
of good cause. Hawaii, Iowa, Maine, Massachusetts, New 
York, Puerto Rico, and Washington have never reported 
these figures.73 Other states have reported in some years 
but not in others or have reported only partial or inconsis­
tent data. Oklahoma for example reports only thirty-seven 
refusals to cooperate in fiscal year 1980 but forty-two find­
ings of good cause.74

Where the reports are adequate to allow compaiiaun, 
significant variations appear. In Utah 100% of the recipi­
ents refusing to cooperate in FY 1980 were found to have

'* 3 O f f i c e  o f  C h i ld  S u p p o r t  E n fo r c e m e n t  A n n . H ep . M3 ( 1 9 7 8 ) ;  •! O f f i c e  
o r  C h i ld  S u p p o r t  E n f o r c e m e n t  A n n . R e p . 1 1 9  ( 1 9 7 9 ) ;  5  O f f i c e  op  C h i ld  S u p ­
p o r t  E n fo r c e m e n t  A n n . R e p . 9 0  ( 1 9 8 0 ) .

'* This may represent n carryover of rcfusnls from 1979 on which there was 
no good cause determination until 1980. However, tho report does not clurify the 
seeming inconsistency, 5 O f f i c e  Op C h i ld  S u p p o r t  E n fo r c e m e n t  A n n . Rep. 90 
11980),
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good cause and were exempted.”  In the District of Colling, 
bia only 1% of tne recipients refusing to cooperate in FY 
1980 were found to have good cause and were exempted/* 
In Tennessee 69 % of recipients refusing to cooperate were 
exempted in FY 1980.”  In North Carolina only 4%  of re­
cipients refusing to cooperate were exempted in that pe­
riod.'* The standards for granting an exemption as con­
tained in the Code of Federal Regulations7* are applicable 
to every state. Yet the magnitude of these variations sug­
gest that, in practice, significantly different standards are 
being applied in different jurisdictions.

Responsibility for administering the good cause exemp­
tion is vested in the Office of Family Assistance (OFA) 
within the Department of Health and Human Services 
rather than the Office of Child Support Enforcement.50 The 
OFA has stated that significant variations will be looked 
into but noted that none of the regional offices have re­
ported any gross inconsistencies in application of the ex­
emption.41 However, reliance by the central office of OFA 
on regional office perceptions leaves the central office blind 
to interregional variations. OFA also reports that reviews 
are conducted of state good cause determinations by re­
gional office staff on an “as needed” basis, but review find­
ings are not routinely reported to the central office.41 Fi­
nally, OFA reports that it does not compile or disseminate 
to the states any digest or reporting service concerning ad­
ministrative and judicial interpretations of the good cause

’ •  Id.

'• Id.
n  Id.
’* Id.
"  45 C.F.R. § 232.42 to .43 (19S0),
*• Letter from Fred Schulimnn, Deputy Director, Office of Child Support En­

forcement, Dep't o f Health and Human Services, to the nuthor (Dec. 23, 1931) 
(hereinafter cited as Schutcman Letter|.

"  Letter from Linda S. McMahon, Associate Commissioner for Family Auia- 
tance, Dep't o f Health and Human Services, to the author (Mar. 1, 1932).

«  Id.
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s tanda rd .”

In the absence of coordination by the OFA, a body of 
possibly inconsistent administrative rulings applying a uni­
form standard is developing in each state. Advocates for 
AFDC recipients declining to cooperate should be aware of 
these variations. The central office of OFA should penetrate 
the vacuum in which each state’s hearing officers are now 
working by more closely monitoring state administrative 
good cause determinations and disseminating reports of de­
cisions which OFA would endorse as precedent.

B. Due Process For Putative Fathers
1. Provision o f Blood Group Testing
The only early comment on the Child Support Enforce­

ment Program which focused exclusively on the problems 
raised for defendant putative fathers concluded the best 
safeguard for such men would be wider use of exclusionary 
blood group tests."* Recently, the Supreme Court appeared 
to hold such tests must be provided to indigent defendants 
at state expense when the accusing mother is assisted by 
the power of the prosecutor.

In L ittle v. Streater,BC> an unmarried mother named an 
incarcerated rnan as the father of her child, pursuant to her 
obligation as a recipient of AFDC. Defendant obtained the 
assistance of a legal aid attorney and moved for an order 
requiring mother and her child to undergo blood tests. He 
claimed he could not pcy the costs and asked the court to 
order the state to pay."" The Connecticut trial court author­
ized tests but refused to provide them at state expense. 
Consequently, no tests were made, defendant was found to 
be the father, and a judgment and support order were en-

*» Id.
"  Putative ra th e ri, supra note 43, at 402.
*' 101 S. Cf. 2202 (1931).
"  As mi ini onto of a state prison, defendant had weekly income and cxpen#e» 

of $5.00. He had no imct-i. Id, at 2204 n.3.
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tered pgainst him.47 The Appellate Session of the Connects 
cut Superior Court affirmed, holding there had been no de­
nial of due process or equal protection. The Connecticut 
Supreme Court denied certiorari and defendant appealed to 
the U.S. Supreme Court.

Chief Justice Burger, writing for a unanimous Court, 
applied the three-pronged Mathews u. E ld r id g e M test to de­
termine whether due process required provision of the testa 
at state expense. First, the private interest ailected was 
held to be substantial:

A p a r t  f r o m  the p u ta t iv e  fa th e r 's  p ecu n ia ry  in te re s t  in  avo id ing  a 
s u b s ta n t ia l  s u p p o r t  ob l ig a t io n  an u  l ib e r t y  in te re s t  th re a te n ed  by 
the  p os s ib le  san c t io n  f o r  n on -c om p l ia n ce ,  a t  issue is th e  c rea t ion  
o f  a p a r e n t -c h i ld  r e la t io n sh ip .  . . . J u s t  as the  t e rm in a t io n  o f  
3uch b ond s  d em an d s  p r o c ed u ra l  fa i rness ,  . . .  so t o o  does the i r  
im po s i t io n .  . . . O b v iou s ly ,  b o th  the ch i ld  and  the d e fendan t  in 
a p a t e r n i t y  ac t ion  h ave  a c om pe l l in g  in te re s t  in the accuracy  o f  
such  a d e t e rm in a t i o n . "

Second, the risk that the procedures used would lead to 
erroneous results was large and the value of the suggested 
procedural safeguard was great. Connecticut law provided 
that the mother made out a prima facie case merely by per­
sistently claiming that the accused was the father. Defen­
dant then had the burden of showing hi3 Innocence. Fur­
ther, even if defendant’s testimony was found to be the 
more credible by the trier of fact, it was not adequate to 
overcome the mother’s prima facie case.90 The Chief Justice 
further noted the strong social pressures which often color 
testimony in paternity cases.9* In contrast a properly ad­
ministered battery of blood tests offered defendant a mean-: 
of scientifically and conclusively disproving his paternity ’*

•' The Child Support Enforcement Program gained an order that defendant 
pay $2.00 per month child support to the state. $1.00 as arrearage on a judgment 
of $6,974.43 and $1.00 on a current monthly award of $163.53. Id. at 2205.

-  424 U.S. 319 (1976).
”  101 S. Ct. M 2209.
"  Id. at 22070.
•' Id. at 2206-07.
"  Id. at 2209.
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Finally, the governmental interest would not be sub­
stantially impaired by provision of the blood test safeguard. 
The ckate has a legitimate interest in securing child support 

oiset welfare costs. However, this is not an interest in 
indiscriminately fixing paternity and support obligations. It 
ii an interest in securing “an accurate and just determina­
tion of paternity.”93 The state interest, in avoiding the ex­
pense of blood group testing is slight since the Child Sup­
port Enforcement Progr.im provides the federal government 
will pick up 75% of the costs of such tests.9*

Application of the Eldridge  test thus led to the 
tonclusion:

W ith ou t  a id  in o b t a in in g  b lo o d  te s t  ev id ence  ir. a  p a t e r n i t y  case, 
an ind ig en t  d e fe n d a n t ,  w ho  face s  the  S t a t e  as an  ad v e rs a ry  
when tho  ch i ld  is a  r e c ip ie n t  o f  p ub l ic  ass is tance  an d  w ho  ; u s t  
overcome the  e v id e n t i a r y  b u rd e n  C on n e c t i c u t  imposes ,  lac l .s  ‘ ‘ a 
mean ing fu l o p p o r t u n i t y  to  be h e a r d . "  . . . T h e r e f o r e ,  " t h e  r e ­
qu i rem en t  o f ' f u n d a m e n t a l  fu i rn e sa ’ "  exp re s sed  by th a  H ue  P r o ­
cess C lau s e  was n o t  sa t is f ied  h e r e . ”

The judgment of the Appellate Session of the Connecticut 
S u p e r i o r  Court was therefore reversed.

Although the Court paid particular attention to the un­
usual evidentiary burden imposed by Connecticut, it seems 
the decision would be the same for jurisdictions lacking 
such a provison. Neither the substantial private interest at 
stake nor the relative insignificance of the state interest in 
avoid "g testing costs would be affected. The great value of 
blood tests in disproving paternity would be undiminished, 
and the need for thern would be little less given the inher­
ently high risks of erroneous results in paternity cases.

Before Little , a number of state court3 had held that 
due process und equal protection require provision of blood 
teats nt state expense for indigent paternity defendants, es­
pecially when confronting accusers supported by the Child
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Support Enforcement Program.118 After Little , provision of 
this element of due process appears guaranteed. The right 
to counsel provided at state expense is not presently so 
clear.

2. Right To Counsel
A previous Journa l e f Fam ily Law Note focused on the 

recognition that due process requires appointment of coun­
sel for indigent defendants in paternity proceedings, at 
least where the state appears S3 a party or appears on be­
half of the mother or child.87 The main case enunciating 
that requirement was Salas u. Cortez.™

Salas  was clearly a product of the Child Support En­
forcement Program. The decision takes explicit note of the 
changed nature of the paternity proceedings brought about 
by the 1974 Child Support Amendment to the Social Secur­
ity Act8* and draws heavily on this changed nature in for­
mulating the rationale of its holding. Thus, while the Child 
Support Enforcement Program has and will continue to ex­
ert great pressure on putative fathers, it has also served to 
heighten awareness of the need for procedural safeguards 
on behalf of indigent defendants in paternity actions.

Because the Child Support Enforcement Program is a 
pervasive national force, changing the nature of the pater­
nity proceeding in every state no less than in California,'80 
it may well serve to encnance the persuasive force of the 
holding in Salas. Tht very volume of paternity actions

•* Sec. e.g., Franklin v. District Court, ISM Colo. 189, 571 ’■‘.Jd 1072 (1977); 
Commonwealth v. Possehl. 355 Maas. 575, 2-16 N.E.2d “vi< (1969): Walker v, 
Stokes, -15 Ohio App, 2d 275, 344 N.E,2d 159 (1975', State ci rel. Craves v. 
Daugherty, 266 S.E.2d 142 (W. Va. 1980).

"  Note, The Right 7o Appointed Counsel I,i Paternity Actions, 19 J. Fam. 
L. 497 (1981).

"  24 Cft). 3d 22. 5S3 P.2d 226, 154 Cal. Rptr. 529 (1979).
•• Id. o' 29-30, 59-') P.2d at 2"1, 154 Cal. Rptr. at 534-35.
'** Con cming tho quasi-r'ifflinal nature of paternity actions and due process 

problems ar sing from failure to recognize the full implications of such a proceed­
ing for the Jtfe-idar.t, sea K e, The Nature of Paternity Actions, 19 J. Fam . L- 
475 (1981).

against indigents pr 
ment Program mus 
pointment of couns' 
proceedings is re 
nationwide.

One recent deci 
nition a setback. In 
prison inmates sou; 
district court orderi: 
seL The inmates ’ 
brought by the stai 
forcement Program, 
to defendant state c

The court aisti: 
decisions, viewing t 
guarantees of due p 
contained in the f 
here relied exclusi' 
court looked instead 
tie and Lassiter u. ,

In Lassiter, the 
all indigent parents 
parental rights were 
of whether appoint! 
due process was to I  
circumstances of i 
review.104

The Nordgren  i 
step to the Mathew  
ter all other factors 
sion held their “ne 
against the "presui

524 F. Supp. 242 (1 
Id. ai 246.

">» Id. at 243.
,M 101 S. Ct. 2153 ■ 19 Id. at 2160.



1951-82] CHILD SUPPORT 515

against indigents produced by the Child Support Enforce­
ment Program must, it seems, hasten the day when ap­
pointment of counsel for indigent defendants in paternity 
proceedings is recognized as standard due process 
nationwide.

One recent decision appears to deal this growing recog­
nition a setback. In Nordgren v. M itchell,101 indigent state 
prison inmates sought a declaratory judgment in federal 
district court ordering the state to furnish them with coun­
sel. The inmates were defendants in paternity actions 
brought by the state pursuant to the Child Support E n­
forcement Program. The court granted summary judgment 
to defendant state officials.103

The court distinguished Salas  and similar state court 
decisions, viewing them as based on state constitutional 
guarantees of due process which were broader than those 
contained in the federal Constitution.103 Since plaintiffs 
here relied exclusively on the federal Constitution, the 
court looked instead to the .Supreme Court decisions in L it­
tle and Lassiter u. Departrxent o f Social Services.,M

In Lassiter, the Court refused to establish a rule that 
all indigent parents faced with a proceeding to terminate 
parental rights were entit'.ed to counsel. The determination 
of whether appointment of counsel was required to assure 
due process was to be made by the trial court in light of the 
circumstances of each case and subject to appellati 
review.100

The Nordgren  court noted that Lassiter added another 
step to the Mathews a. Eldridge  test applied in L ittle . Af­
ter all other factors had been balanced, the Lassiter deci­
sion held their “net weight” had to be further balanced 
against the '‘presumption that an indigent litigant has a

521 F. Supp. 2-12 (D. Utah l'Jbi). 
Id. It 216. 

u * Id. at 243.
IM 101 S, Ct. 2153 (1331),

Id. nt 2160.
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right to appointed counsel only when, if he loses, he nay be 
deprived of his physical liberty.’’108 The court stated, 
“Many paternity actions do not involve complicated legal or 
evidentiary problems.”107 Further, the court noted that de­
fendants were assured by state statute of the benefit of 
Mood group tests to be paid for by the state.108

In light of these factors, Lassiter was found to be con­
trolling. The court would not make a prospective rule that 
counsel be appointed. Plaintiffs were left with the possibil­
ity of making an appeal at the conclusion of the paternity 
proceedings.10*

Clearly, the Nordgren  decision cannot be viewed as the 
last word. It represents a response to the posture of plain­
tiffs' claim rather than to their substantive arguments. It 
overlooks the quasi-crininul nature of paternity proceed­
ings and the “liberty interest threatened by the possible 
sanction for noncompliance”110 [with a support order) 
which was explicitly recognized in Little. It assumes that a 
“simple” paternity case can be safely tried without defense 
counsel, when, in fact, only by providing such counsel can 
latent complexities and proper defense strategies be prop­
erly identified. Worst of all, it condones the creation of a 
parent-child relationship subject to almost certain appeal. 
The psychological welfare of the child will not be served by 
quickly and cheaply establishing such a fundamental rela­
tionship only to have it torn asunder on review. The best 
interest of the child as well as the due process rights of the 
indigent putative father require a full measure of fairness at 
the initial paternity determination.

VI. C o n c l u s io n

The chances of key provisions of the Child Support
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Enforcement Program being invalidated on constitutional 
grounds now appear remote. The standards for good cause 
exemption from the cooperation requirement should, if 
properly administered, prevent an '' case from reaching the 
courts where the privacy i n f e s t  of the mother outweighs 
the allied interests of the chi md the state in establishing 
paternity and securing support. Any case which reaches the 
courts with the interests of mother and child allied against 
the state will indicate something a m m  in the administra­
tive process. The inconsistency among tire states in the pro­
portion of applicants refusing to cooperate who receive good 
cause exemptions may indicate tha t something is indeed 
amiss in the application of the uniform standard for exemp­
tion.111 However, this raises curable administrative rather 
than fatal constitutional problems.

The Supreme Court decision in L ittle  u. S treeter and 
the tendency of state court decisions such as Salas u. Cor­
tez indicate tha t the point of maximum danger for indigent 
putative fathers may have passed. As war compels advances 
in technology, so the government’s war on nonpaying fa­
thers has compelled advances in our definition of due 
process.

Fear must remain, however, that the due process deci­
sions of higher courts will have inadequate influence on ac­
tual practice. The deputy prosecutor as child support col­
lection agent is subject to role conflicts and temptations 
which may result in abuses of power at the local level.113 
The question of how to provide counsel to a large volume of 
indigent paternity defendants remains unclear as the Rea­
gan administration moves to dismantle the Legal Services 
Organization,113 the ABA points to the impracticality of 
lawyers absorbing all indigent work pro bono,114 and the Of­

1,1 See appendix to this Note.
“ * See Lee. District Attorney Collection o f Child Support: The Need fo r Re­

form, 5 5  C a l .  S t .  D.J. 15G (1 0 3 0 ) .
111 Editorial Opinion & Comrnei t, 68 A.B.A.J. 236 (1032).
"• Id.



fice of Child Support Enforcement (OCSE) stoutly resists 
charging the costs of defense counsel to the program115 (al­
though as previously noted, reimbursement is available to 
the states for 75 % of the costs of providing blood tests).

The resistance of OCSE to charging the costs of de­
fense counsel to the Child Support. Enforcement Program 
might be seen as an effort to preserve a favorable cost-bene- 
fit ratio. An assessment of the program in the journal of 
American Public Welfare Association has praised its cost 
effectiveness, noting that the program nationwide brings in 
$3.27 for every dollar it expends in administrative costs.11'*

This measure is deficient in two respects. First, it gives 
the Child Support Enforcement Program credit for bringing 
in all of the support collections which are funneled through 
the system. In fact, a significant percentage of the support 
money paid in would have been paid whether or not the 
program existed. Prior to the program, support paym ent 
on behalf of children on AFDC were less than they might 
have been but they were not non-existent. Many fathers of 
AFDC children did regularly make support payments. Be­
cause these payments were assigned to the state, they all 
now pass through the Child Support Enforcement Program 
accounting process and are treated as if generated by the 
enforcement efforts of the program. It would be more accu­
rate to rely on the amount of increase realized in support

518 JOURNAL OF FAMILY LAW [Vol. 20

"* Schutzman Letter, supra note 80. Mr. Schutzman states:
The cost of providing legal representation to indigent paternity de­

fendants is not included in IV-D program expenditures. It is our firm 
policy that the Federal government should not pay both the costs of 
prosecuting and defending a paternity suit. Payment of defendants' le­
gal fees hits never been considered by OCSE to be an expenditure for 
the establL'hmenC of paternity.

We recognize thee a few States require oa n matter of due process 
that indigent paternity defendants be entitled to court-appointed coun­
sel. . . . Payment of fees, however, must be borne by the State or local 
jurisdiction and not by the IV-D agency (emphasis in original).
"• Schossler, An Assessment o f !V -D ‘s First Four Yean, Pun. Wemmt, Fall 

1979. at 22. However, n comnanion article, Casaetty, Program Conflicts and 
Human Considerations, id. at 33, was critical of the program. Neither article rep­
resented the official view of the American Public Welfare Association.
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In the view of this author, the program should not be 
scuttled even if a marginally unfavorable cost-benefit ratio 
were to emerge. The program yields benefits which cannot 
be quantified. I t  reinforces socially essential attitudes to­
ward parental responsibility. It counters a casual attitude 
toward imposing dependency on the state. Even the most 
socialistic societies must elicit from their citizens an ir- 
reduceable minimum of self-responsibility. Requiring a fa­
ther, in so far as possible, to help support his offspring and 
requiring a mother, except in extraordinary circumstances,

The Deputy Director of tho Office of Child Support Enforcement recently 
wrote: "OCSE generally re laraes tho use of serologic tenting to increase the accu* 
r icy of paternity determination. . . . Wo anticipate that serologic testing will he 
uied more extensively as Slate legislatures and courts recognize tho valuo of inclu- 
sionary blood test reports for tho determination of paternity." Schutzman Letter, 
supra note 80. Mr. Schutzmun further stated OCSE was unaware of any otudy 
estimating tho total cost of providing legal representation and/or serologic testing 
to indigent putornity defendants in Child Support Enforccine.it Program related 
suits. Id. A footnoto In Little v. Streator refers to a 1977 study by the Office of 
Child Support Enforcement which found an avcraga cost of $245.00 for a battery 
of testa lending to u minimum exclusion rate of 80‘.’j. The costa for tho testa auc- 
ctisfully sought by the putative father in Little hud rien to $460.00 by the time 
»f the decision, lot S. Ct. nt 2210 n.lO, This cost for biood testing alone contrasts 
sharply with the meager $2.00 per month tho putnlivt father was ordered to pay 
by the trial court. 101 f, Ct. nt 2205.
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collectiuns since the inception of the program as an indica­
tor of the benefit derived.

The present favorable cost-benefit ratio may also be se­
riously impaired if, following L ittle , many more indigent 
defendants begin to insist on blood tests, particularly the 
highly accurate though expensive HLA test.117 Adding the 
cost of defense counsel to mushrooming blood testing ex­
penses while at the same time trimming the number of col­
lections credited to program efforts could conceivably result 
in an unfavorable cost-benefit ratio. Yet, such an account­
ing system seems the best way to gain a irue picture of the 
costs of the program. The price of due process should not 
be externalized.
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30,821 
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170,012 
108,152 

1,014 
23 .005 
15,947 

153,215 
107.057 
42,744 
81 ,772 

117,405 
50 ,900 
21 ,519 

11 J,071

Alabama
Alaska
Arizona
Arkansas
Cohfnrnin
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Connecticut
Delaware
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Florida
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Hawaii
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* Faoian, Touiard the 3e  
Working?, 5 New Eng. J. pstf

* Note, Women's Prisons: 
210, 219.
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(This article is the conclusion o l "Child S upport—A National D isgrace' 
which appeared in the September issue o l this newsletter)

RECENT FEDERAL PROPOSALS

During 1983 several bills concerned with various 
aspects of child support have been submitted for 
Congressional consideration: The Child Support 
Tax Act S 13^8 (Sen. Wallop); HR 1014 (Rep.
Biaggi), to create a National Commission on 
improved child support; Child Support Enforcement 
Amendments of 1983. HR 3546 (Rep. Conable), The 
Economic Equity Act, (HR 2090 and S 888 ) and 
related bills in the house such as the Child Support 
Entorcement Improvement Act. HR 2374 (Rep. 
Kennelly) and HR 2411 (Rep. Schroeder); The 
National Child Support Enforcement Act. HR 3354 
(Rep. Roukema); and the Child Support Enforce­
ment Act of 1983, HR 3545 (Rep. Campbell)

HR 1014 would create a bipartisan national 
commission to study ways of improving federal and 
state efforts to enforce support obligations The 
commission would study the factors currently 
impeding effective support enforcement; it would 
examine the feasibil ity ol establishing a nationally 
applicable formula for assessing the amount of child 
support to be ordered; and would consider the 
feasibility of a federal wage-deduction system 
(Several states have recently established such 
commissions.)’

The Kennelly initiative and Title V of the proposed 
Economic Equity Act contain several provisions 
relating to child support: The bills propose that 
eacn state must 1) have a clearinghouse through 
wmch payments are made ana lorwarded: 2 ) 
provide lor mandatory wage withhold ing of past-due 
support. 3) provide for state withholding of state tax 
refunds 4) develop administrative procedures for 
determining paternity and estaolishing and 
collecting child support. 5) seek medical support lor 
children, and 61 impose property liens States must 
also establish three of the following: 1) The 
requirement of security from aosent parents with a

pattern of past-due support: 2 ) a procedure to 
continue paternity determination even if alleged 
father refuses to participate; 3) voluntary wage 
assignments; 4) the use of new, highly accurate 
paternity tests: anc 5) an objective standard 
measuring the amount of support needed and the 
ability of the absent parent to pay. The principle 
behind this standard for determining support 
amounts is disadvantageous to the custodial parent, 
as will be explained later. The bill would also clarify 
Congress' intent to secure child support 
enforcement for non-AFDC cases as well as AFDC 
cases

The Child Support Tax Act (S 1398), introduced by 
Senator Wallop, would replace the present support 
collection efforts with a new system of child support 
benefits payable on behalf of all children with 
legally liable absent parents and a child support tax 
payable by absent parents and collected through a 
procedure similar lo the income tax withholding 
system. The new child support tax would provide 
that a pre-determined percentage of the income of 
the absent parent be paid for child support Tms 
amount, adjusted for the number of children to be 
supported, would be assessed against the 
supporter's wages. Under the Wallop bill, any child 
with one or more absent parents liable for his or het 
support would be able to apply foi a child support 
benefit from the federal government This benefit 
would be paid only up to the amount of tax 
collected from the absent parent.-’ Such a system

(Com  d on p 21

E t) New York Temporaiy Commission lo  Recod ily tne Enmity 
Court Art and California 5 Commission on Child Suppori 
Development and Entorcement 9 ELR May 17 1983

A fim il.ii p roposa l is stiQoesiea Py Prot Juann Cassettv in  Child 
Suppori nod Public Policy Secunno Support trom Absent 
Fatnets

ft



A REVIEW OF SOME PROPOSED MEASURES 
"  FOR THE IMPROVEMENT OF 

CHILD SUPPORT DELIVERY
iCon! o <rom p II

would eliminate the inequities and uncertainties 
existing u m e r  the present system of case by case 
determination of child support.

HR 3354 (Roukema) requires all states to impose 
automatic mandatory wage withholding, without 
waiting ior a delinquency to occur. The provisions 
m the other bills require withholding only alter 
default. However, the bill does not provide for 
collection from non-wage earners.

HR 3546 (Conable) is the Administration’s bill. It 
would require states to implement mandatory wage 
withnoldmg laws (either immediately as the 
support order becomes effective or automatically 
with the accumulation of two months' arrearages), 
to put in place quasi-]udicial or administrative 
procedures for establishing support, and direct 
states with a stale income tax to develop a refund 
intercept for past due support. There is no authority 
for a feoera income tax intercept in this bill Finally, 
the bill would create a system of incentives which 
would be distributed in the form of bonuses to 
leward states for collecting support from both non- 
AFD J ana AFDC families. A S200 mill ion fund 
'would be established through the reduction of the 
federal payment of administrative costs from 70% lo 
60%. and by instituting two lees lor enforcement 
services In addition to providing financial 
incentives. HR 3546 would also encourage states to 
locus their energies on improving collection rates 
by creating a graduated penalty scale instead o l the 
current 5% fixed penalty provision to punish those 
states which are lax in their collection efforts

j  HR 3545 (Campbell) contains provisions on state 
V  wage withhold ing after default, state and federal 

income tax refund intercept, and propeity liens It 
proposes another four-part incentive plan for federal 
reimbursement to the states The bill requires states 
to report outstanding past due support obligations 
to consumer credit agencies Absent parents would 
have to pay arrearages to clear their credit rating.

The Kennelly, Campbell and Conable proposals 
provide grants to states to computerize their 
systems However only Rep Kennelly’s bill requ.ies 
the establishment of state clearinghouses to monitor 
payments and automatical'y trigger enfoiccment 
mechanisms.

HR 24 )1 and T itle V ol the Economic Equity Act 
would create automatic assignment ot federal 
civilian employees wages when child support is 
ordeied modilied or enforced by states

Of the bills mentioned above only Senator Wallop's 
b'l l seeks fundamental reforms, and even his bill 
may not piovme the best answers to the problems 
of child support The other bills would merely 
increase federal direction ol state efforts, but would 
leave enforcement to the 50 states with their widely

varying interpretations of their responsibilities. It is 
important that we address the child support 
problem on a national basis. Fundamental changes 
in our approach are needed if we are to achieve a 
fair and enforceable child support system that will 
protect the rights and well-being of America's 
children.

There are many other new and innovative proposals 
for dealing with the problem of child support 
currently being discussed by policy makers These 
include the proposal for proportionate income 
sharing rather than the present system of cost 
sharing as the basis for apportioning child support, 
cost of living adjustments in child support awards, 
and a floating federal wage garnishment or 
withhold system.

AUTOMATIC COST OF LIVING ADJUSTMENT 
SHOULD BE ENACTED

The introduction of automatic cost-of-living 
increases (COLA's or "escalation c lauses') in child 
support awards would protect these awards from 
the erosive effects of inflation It has also been 
suggested that there should be automatic increases 
in the awards as the children get older to meet the 
increased costs of raising older children. Without 
such automatic escalation clauses, tne buroen for 
securing modification ot support awards rests with 
the recipient parent (usually the mother) who must 
return to court on behall of the child and petition 
for modification based on "changed circumstances." 
A claim of "changed circumstances" should put hei 
in a favorable position for winning modification, but 
some courts have held that inflation alone is not 
sufficient evidence for claiming "changed c ircum ­
stances." The present modification ptocess involves 
many other difficulties for the recipient mother.
Many such n.others lack lunds to pay for legal 
expenses, cannot lose time from work to go to 
court, or find the emotional costs of returning to 
court too severe. Some mothers justifiably fear 
retaliation by the non-custodial parent if they 
initiate upward modification proceedings Ironical as 
it may seem, such retaliation lias taken the form of
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withholding child support or requesting custody not 
because it was really wanted but solely as a weapon 
to force the mother to lower her financial demands, 
The custodial mother is thus left with two equally 
unsatisfactory alternatives. Either she must absorb 
the impact of the deteriorating purcnasing power of 
the initial award or she must incur substantial 
delays, distress and legal expenses with the 
attendant risk of loss of custody. A cost of living 
escalation clause would not infringe upon either 
parent's right to petition for modification on a 
showing of "changed circumstances." However, in 
cases of "unchanged circumstances" (based on 
inflation) it would shift to the paying parent the 
burden of proving inability to pay cost of living 
increases when these are due rather than having it 
the responsibility of the custodial parent to initiate 
legal action to secure cost of living increases.

Since modification proceedings and automatic 
escalation clauses seek the same result, i.e.. 
increasing child support to conlorm with the 
growing needs of children, the adoption of 
automatic escalation clauses as the means to t :• 
eno would promote judicial economy, eliminate tne 
need to incur additional legal expenses, and would 
result in more timely increases.

Similar cost-of-living increases in labor contracts, 
leases, and other private sector agreements are 
considered an efficient means of mitigating the 
effects of inflation and assuring economic stability 
lo trie parties concerned Automatic escalation 
clauses in child support orders would help to assure 
economic stability to women and children by 
objectively and realistically measuring and 
responding to their ongoing and increasing needs

NEW STANDARDS FOR SETTING AWARDS 
NEEDED

The standards that are in use lor the amount ol 
support to be awarded are. at present, unfavorable 
to custodial mothers because they are based on the 
minimal amount on which they and their children 
can subsist Almost all courts employ some kind of 
cost-sharing system which attempts to compute the 
minimum costs of rearing the particular children in 
question and allocates these costs between the 
parents

Most courts use a simple cost-division system, 
basing awards on information supplied by parents 
about tho net earnings of each parent 1 The judge 
usually uses this information to calculate a figure 
said to represent a reasonable share of child 
support expenses foi the particular father to pay,

' ibsoilv Enunnmn issues in Ctiilrl Support Policy and Practice 
Tiu; P .n en u n  Cln.'d- S uppp i I OP Iiff. ' . R e s e a r c h  Prncuce a  
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considering the father's salary. But unofficially, 
many judges adopt a "cap" on child support 
amounts, above which they almost never go.-

In some jurisdictions tables have been adopted 
setting specific award amounts based on a limited 
percentage of the father's income and the "cost." 
Although unstated, such a system necessarily 
assigns a fixed cost to the care of the child or 
children and does not deal with the amount of 
money that will actually be neeoed since that sum. is 
not known at the time the award is fixed The 
burden is then placed on the mother to supply the 
difference between the estimated and actual costs. 
This unfair financial burden on the mother is 
omitted from the award question as it is currently 
figured. This present system does, however, provide 
predictable awards and this predictability decreases 
the need for litigation.

There is no universally acceptable standard for 
establishing the cost of rearing a child. The cost of 
child rearing cannot be determined except by 
reference to the economic status of the parents The 
setting of a more uniform formula for the cost of 
child rearing might eliminate gross discrepancies 
among cases, but for the measures stated above 
would not be equitable as between custodial 
mothers and fathers A more eauitable system in 
this regard would be the application of an income- 
sharing or equalization principle, which would seek 
to equalize the financial burden so that each family 
member would experience roughly the same 
proportional change in living standards.

For further information on child support and child 
support enforcement, including the legislation 
discussed above, please request NCOWFL's Child 
Support Resource List which lists materials on the 
subject available from NCOWFL and other resource 
organizations. B
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S H E N A N D O A H  W O M E N ’S  C E N T E R  A N D  W E S T  V IR G IN IA  L E G A L  
S E R V I C E S  P L A N , IN C . W IN  A  S IG N IF IC A N T  V IC T O R Y

by William T. Wertman, Jr., Managing Attorney 
West Virginia Legal Services Plan, Inc.

An intense legal battle involving the Shenandoah 
Women s Center (SWC). in Martinshurg, West 
Virginia, is nearing an end as a result of a federal 
judge's dismissal on July 6 . 1983. of the 
S10.000.000 00 lawsuit against the Center. The 
problems which led to the abbreviated suit began 
when the SWC. a shelter and counseling center for 
abused spouses, sheltered a woman and her two 
children in October 1982, after she had been abused 
by her husband.

Gene Bennett, the husband, a prominent local 
realtor, discovered that his wife was being sheltered 
at the SWC Thereafter, according to SWC 
affidavits, he repeatedly phoned the Center, 
sometimes monopoliz ing incoming phone lines; he 
trespassed on SWC property; and he threatened the 
lives of Center workers and volunteers.

A disturbing incident occurred when Mr. Bennett 
first called the Center A new volunteer worker, who 
later was named as a defendant in the case, 
answered Bennett's call. He threatened to come to 
the SWC with a shotgun to kill her and then kill 
himself This bizarre dialogue lasted for nearly an 
hour

According to the volunteer, shortly afterward. 
Bennett called again After the volunteer had 
successfully arranged to include a Mental 'Health 
Center representative in the convert alien, Bennett 
• •red two shots, leaving the impression ;r.at he had 
committed suicide A police officer went to the 
scene and lound that Bennett had not shot himself 
This incident provided the setting for the ensuing 
lawsuit

In the meantime Mrs Bennett obtained a protective 
order under the West Virginia Prevention of 
Domestic Violence Act. yet Mr Bennett persisted in 
harassing her His actions resulted in at least two 
criminal warrants beinq brought against him and his 
wife twice charged him with violation of the 
P 'f ’vention ol Domestic Violence Act Order

Tne stall was afraid that Mr Bennett might become 
violent and his activites wore notably hampering 
then ability to function The Center therefore 
contacted the West Virginia Legal Services Plan, 
which sought an in junction on their benait against 
Gene Bennett When the local Circuit C om l refused 
to hear the action, the injunction was presented to 
the West Virginia Supreme Court ol Appeals which 
granted it. enjo ining Bennett Irom harassing the 
Center, its employees volunteers, and clients, and 
Irom otherwise impeding tne Center s e llorts to 
o iler ana provide services lo those in needs ol its 
services That in junction remains i r  etlect

While the Center was pursuing the injunction. Gene 
Bennett initiated his lawsuit against the SWC. three 
of its employees, and one of its volunteers: the 
County Board of Education and one of its 
employees: the City Police Department and three of 
its officers: as well as the United Way and the State 
of West Virginia, seeking $10,000,000.00 against 
each defendant. The locuses ot his complaint were 
his claims that the defendants had discriminated 
against him on the basis ot his sex and had 
conspired to deprive him ot his right to associate 
freely with his wite and children His claims also 
included pendent state claims ol false arrest, 
malicious prosecution, assault and battery, 
negligence, defamation ot character, intentional 
infl ic t ion ol emotional distress, and harassment.

The Center sought to strike the complaint on the 
basis that Bennelt's claims were flagrantly 
impertinent, scandalous and false. They also moved 
to dismiss the case m roto based on the Court's lack 
of jurisdiction and the plaintiff 's failure to state a 
ccr.s.itutional claim

Numerous motions followed, including a motion by 
Bennett's counsel lo stay the proceeding or to 
disqualify myscll and the West Virginia Legal 
Services Plan from representing the SWC The 
motion was based'on a complaint plaintiff 's counsel 
had hied with the Legal Services Corporation, 
c laiming that the SWC. as well as its employees and 
volunteers, were not eligible tor Legal Services 
representation. The complaint failed lo stale a n /  
basis for this conclusion.

In the meantime, on behalf ol the Center, we 
pursued efforts to obtain discovery Irom the 
plaintiff, some ol which were resisted until plaintif l 
was compelled by the Court to provide the 
discovery requested.

The next major development involved an etlort by 
Bennetts  attorney to amend the complaint to 
include as other plaintiffs. Linda Miller, a woman 
who had been sheltered at the Center, and her 
husband. David Miller We obtained the information 
which confirmed that Linda Miller had been abused 
repeatedly by her husband and was now being 
coerced by him to participate in the action

Thereafter Linda Miller apparently returned to her 
husband and informed him of her conversation with 
us As a result Bennelt's attorney brought a Motion 
lor Injunction and Admonition against myselt and 
Dana Dales a counselor at the Center, c laiming we 
had threatened and coerced Linoa Miller to prevent 
her trom participating in the lawsuit In the motion 
Bennett sough! sanctions against Ms Dales and
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P L E A S E  S E N D  B A C K  T H IS  
Q U E S T IO N N A IR E  O N  P O L IC Y  S E T T IN G  F O R  N C O W F L

Each year NCOWFL engages in a prio rity-se tting  process to 
aeterm ine wnat issues or areas of concern we w ill address 
We are now beginning the p rio rity  setting process for 1984. 
We encourage your input in to this process. Please com plete 
the form below. Then fold the form below in th irds, staple it 
closed and stamp and mail it to us. We w ill tabulate the 
responses and the Board of D irectors of NCOW FL w ill use, 
the results in its decision making

Name   ________________

Title (if a n y )____________________________________________

P rogram /O raan iza tion /E m ployer (if any) _______________________

A d d re ss _______________________  C i t y __________________________

S ta le _______________________________ Z ip_______________________

Telephone ( I ____________________________
area code number

Is your program  funded by LSC? □  yes □  no

Are you e lig ib le  (or Legal Services'’  □  yes □  no

What pari of vour overall caseload program  is fam ily law issues" 

 Substantia l  Moderate  Small

Please indicate ana rate which fam ily law issues you or your 
office are most active on Give a rri (one) to the issues in 
which the o ffice  maintains a heavy involvement; «2 (two) to 
those in which the mvc.vement is moderate; and. a «3 (three) 
to those which arise occasionally:

_________  A doption

_________  Battered W omen im pact L itiga tion

----------------  Battered W omen Inoiv idual Advocacy

---------------- C h ild  SupporhE ntorccm ent

_________ C hild  Care

----------------  D iscrim ination  Against S ingle M oihers

----------------D isplaced Homemakers. A limony W ife Support

_________  D ivorce /D iv is ion  ot Property

_________ Illeg itim acy/P a te rn ity

_________  In lra  Fam ily C ustody

_________  Names

_________  Pregnancy and Parental R ights in Em ploym ent

Please list in p rio rity  order the issues which you believe 
NCOWFL should emphasize in the com ing year.

1 __________________________________________________________________________
2  _
3 ________________________________________________________________

5. ________________________________________________________________
6 _____________________________________________________________

Please indicate and rate the ways in which NCOWFL can be 
most helpfu l to your program over the next year Give a *1 
(one) to the services which w ould be most beneficial, a «2 
(two) to those m oderately useful and a «3 (three) to those 
desirable, but only occasionally useful-

__________ Technica l Assistance on Special Cases or Issues

__________ Substantia l Support on Impact L itiga tion rco-counse l
am icusi

_________  T ra in ing  Manuals

__________ Updates on P riority Issues

_________  N e tw o rk ing /C oa lition  Build ing

_________  C onsu lta tion  on Legal Strategies

__________ B ack-uprC onsu lta tion  on im pact L itiga tion

_________  T ra in ing on Family Law Strategies

__________ T ra in ing Sessions on Family Law

__________ Issues A rtic les 'Papers

__________ Ohier (please specily  as your input is he lp fu l)

Do you have a fam ily law specialist (s) in your organization? 

If yes. please give name and address ___________________

Does your state have a fam ily law task lorce coord ina tor?  II 

so. please give name and address _____________________

What other networks and coalitions active on fam ily law 

issue, are you tied in to ? ________________________________

Rape M arita l Rape incest 

W omen in Prisons 

O ther __________________

What special cond itions in the  com m unities serviced b yyou r 
o tlice /p ro iec t are m aking an impact on your work?



in c lu d in g  a monetary award of 
^ 0.000.00 and disqualification of myself from 

• ••'.jr lepresentatinq any of the defendants.

jrce r  to confirm to the Court s satisfaction that 
_ -ica Miller was indeed an unwilling participant in 
■ions to include her as a plaintiff, we deposed two 
j jn se io rs  ot CASA a counselling organization in 

-iagerstown. Md.. which had also assisted Ms 
Miller They testified under oath that Linda Miller 
raa informed them belore contacting Ms Dales or 
myself, that she had been beaten and was not a 
willing party to any legal action against the Center.

in the meantime Bennett attacked the SWC in the 
media. In June he held a press conference in which 
ne accused the SWC of harassing him and of 
discriminating against him on the basis of his sex. 
and made various other extreme and false charges. 
Bennett notea at the press conference that the case 
might be pursued as a class action on behalf of men 
and "brainwashed women.”

There being numerous motions pending before the 
Court, most of which had not been heard or ruled 
upon, the presiding Judge, Robert Maxwell of the 
U S District Court for the Northern District of 
W Va., scheduled pending motions to dismiss for 
hearing on July 6 th. On that date, he heard oral 
arguments ol counsel tor nearly three hours, alter 
which time he ruled from the bench in favor of all 
defendants and orcered that the action be 
dismissed, relerrmg to the insubstantial nature of 
Bennett's case,

With respect to the SWC and the defendants 
associated with it. the Court noted, in ter alia:
Bennett's wife apparently left him will ingly arid 
under a state court Prevention of Domestic Violence 
Act order to which a presumption of propriety 
attaches: since Bennett failed to allege any 
substantial constitutional claim, the court is without 
subiect matter jurisdiction: Bennett failed to allege a 
link of defendants with state action and deprivation 
of his constitutional rights sufficient to allow him to 
proceed under 42 U S C §1933: the fact that a 
minority percentage of the Center's funds comes 
Irom the state is insufficient alone to establish state 
action. Bennett's complaint is a collection of legal 
conclusions insufficient to establish a deprivation of 
any constitutional right. Bennett lailed to aliege that 
the Center refused him services or that he ever 
sought them: Bennett failed to allege the necessary 
elements of a conspiracy claim under 42 U.S.C.
§1935. nor read in a light most favorable to Bennett 
can his complaint be read to allege conspiracy.

The Court then took up the matter of imposing 
sanctions, including attorney's fees, against litigants 
and their attorneys who act in bad faith Judge 
Maxwell noted that prevailing defendants may be 
entitled to attorney s lees as well as costs and that 
this action may ne an instance of abuse of civil 
process in which the court has a responsibility to 
mpose sanctions.

The Court accordingly directed counsel for all

Page

defendants to submit a statement of their costs and 
attorney's fees, accompanied by a memorandum 
regarding the propriety of imposing sanctions 
against Bennett and his attorney, fh e  Court closed 
by emphasizing that there is a "tremendous amount 
of frivolous and insubstantial lit igation being filed" 
which is "choking the court system."

The SWC is seeking an order requiring Bennett to 
give security for costs and attorney's fees, which are 
calculated to be in excess of S15.000. The motion is 
necessary because Bennett has moved to Florida 
and has disposed of his locally owned property.

After the ruling of dismissal. Bennett's attorney 
moved for reconsideration of the ruling and (for the 
third time) for leave to file an amended complaint. 
That motion has been denied. Bennett’s attorney 
also moved to withdraw as counsel: that motion has 
been denied.

Despite this significant victory, f ina freso lu tion  
remains elusive, and the Center is working hard to 
rebound from the adverse impact of the litigation 
and the unwelcome public ity surrounding it. which 
has resulted in a drop in funding contributions.

Since dismissal of the case, Mr. Bennett has filed 
notice of his intent to appeal. The appeal was 
docketed by the Fourth Circuit Court of Appeals on 
August 17th Mr. Bennett has contacted yet another 
attorney to represent him in the appeal.

Despite the Court's forceful ruling in favor of the 
defendants. Bennett shows little sign of conceding 
defeat. He has filed a complaint against the Center 
with the West Virginia Human Rights Commission 
based on alleged sex discrimination: he has called 
for an IRS investigation into the Center s nonprofit 
tax status: and he has reportedly stated his intention 
to write a book about the "Martinsburg conspiracy" 
against him

Though none of these approaches is likely to 
succeed the conflict is not yet over. It is hoped that 
the Center's success will be the subject of a future 
article in this newsletter, a

The w riter o t this article wishes to thank the 
National Center on Women ana Family Law and 
llerie Klein. Esq., o t Fairmont. West Virginia lo r their 
suggestions and encouragement during  the course  
of the litigation. The pleadings are available from  
Clearinghouse. No. 35.035.

We gratetully acknowledge the grant from the Aetna 
Life and Casualty Foundation which provided partial 
funding lor this newsletter Contnbmons to the 
National Center on Women and Family Law are tax- 
deductible.
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B O O K S , P E R IO D IC A L S  A N D  A R T I C L E S  O F  IN T E R E S T  

T O  W O M E N ’S  A D V O C A T E S

Law and inequality: A Journal of Theory and 
Practice. Volume I. N u m b p r  1, June. 1983.
University of Minnesota Law School, 229 19th 
Avenue South. Minneapolis. Minnesota 55455. 
Subscription Price: S5.00.

This new law |ournal to be published twice yearly 
by law students of the University of Minnesota has 
taken as its focus the subject of inequality as it is 
dealt with in legal theory and practice as well as its 
manifestations in the society at large. The editors 
felt that existing journalistic formats did not permit 
analyzing the subject in sufficient depth and scope 
and therefore have adopted a more broadly based 
approach which will add to legal writing experien­
tial. literary and community based articles by 
lawyers and non-lawyers, scholars, c/gamzers. and 
writers from a variety ot disciplines.

Each issue of Law & Inequality will concentrate on a 
single aspect of the problem. Volume I, Number 1 is 
devoted to gender inequality and contains a 
thorough retrospective on the fight for E R A with 
suggestions for future new directions for women s 
struggle for equality, an economic analysis ol the 
earning gap between men and women which is 
attributed more to the exclusion of women from 
many male dominated occupations than to unequal 
pay within the same occupation, and analysis of 
abortion policy and lav/ as it relates to forced sex.

The Parental Child-Support Obligation, Edited by 
Judith Cassetty. Published by Lexington Books.
D C Heath and Company. Lexington. MA. 300 pp 
Puce S28 95.

Twenty percent of all the children in the United 
States have absent parents from whom they are 
entit led to hnancial support ' Due to now widely 
recognized inequities, inefficiencies, and delaults in 
our current child support enforcement systems, 
manv of these children will suffer economic 
hardship (often unnecessary) and/or impoverish­
ment

Judith Cassetty s The Parental Child-Support 
Obligation is one of the first comprehensive 
interdisciplinary eflorts to identity the fundamental 
problems relating to child support, present a variety 
ol views about them and outline corrective 
lemedies

S .iiH 'c t .inn Aninoiiy iCt?i) lAovancn finpom  Btnemi o< 
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Some of the issues under scrutiny include the 
standards to be used for setting child support (cost- 
sharing or income-sharing); the liabil ity for child 
support (parental obligation and the role of the 
public sector); undersupport: inequities in amounts 
set based on varying attitudes of local juages. 
district attorneys, and welfare officials: minimum 
standards and the danger that they will become the 
norm: the rights of a first family and a family o ' re­
marriage; the development of normative standards 
and tne setting of appropriate levels of support.

Of particular interest is the chapter devoted to a 
plan developed in Wisconsin by the Institute for 
Research on Poverty (under contract with the 
Wisconsin Department of Health and Human 
Services). This plan proposes a tax-withholding 
system through wage deductions by employers on 
the earnings of all parents unaer court orders of 
support The Wisconsin proposal has the triple 
advantages ol establishing parental responsibility, 
providing machinery for collecting parental support, 
and providing funds from ihe public sector in cases 
where parental collections are not sufficient to meet 
state standards for child support

Responsibility for the administration of the child 
support withholding tax would be shifted from the 
courts to the Wisconsin Department of Health and 
Human Services (the State IV-D agency). 
Supplementation of income up to the minimum 
stipulated would come from general revenues that 
might otherwise have had to be spent on welfare 
Thus the necessity to be on welfare would be 
avoided and a woman head-ol-housenold. working 
even part-time, could have a higher income than 
she would receive on welfare where outside 
earnings are penalized Although the Wisconsin 
plan has many positive features including 
adjustments lo growth in the economy (GNP). it 
also contains arguable features which space forbids 
discussing here. All in all, the Wisconsin model, 
while not perfect, offers a good basis for further 
planning and action.

Another alternative to our present inadequate 
approach to child support is a proposal from Harold 
W Watts, a widely experienced economist now at 
Columbia University, who puts forward a Child 
Suppoit Insurance plan He suggests that a 
commiss.on be established to study the status of 
children in single-parent households and to set 
appropriate support levels lor them consistent with 
prevailing standards in our society These standards 
are to be periodically reviewed and updated. Where 
theie is a shortfall between the prescribed standard

iC on l d on p 7i
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•'« me amount actually received by the child, the
•Tiid could collect insurance to cover BCP.c of the
asic stanaara.

The plan also suggests changes in the income tax 
•orm so that it includes a listing of all minor 
children and information on how heir support 
neeas are met. There would be a schedule of 
penalty taxes and surtaxes for de'ault of parental 
obligations, audited like other income tax 
information. Collections of defaulted obligations 
would go into the insurance fund which would be 
lurther supported from general revenues. Benefit 
payments would be taxable to the custodial parent.

Our present unsatisfactory voluntary system for 
providing for the many children in single parent 
households is plagued by serious problems of 
parental irresponsibility regarding support, gross 
inequities in payment amounts, inadequate 
enforcement of court orders of support, and 
unrealistically low support awards. The Parental 
Child-Supoort Obligation  provides theory, statistical 
analysis and a variety oi suggestions for solving 
many of these problems

Your Children Should Know: Teach Your Children 
the Strategies That Will Keep Them Safe from 
Assault and Crime, by Flora Colao and Tamar 
Hosansky. Bobbs Merrill Co.. Inc.. 4300 West 62nd 
Street, P.O. Box 7063. Indianapolis. Indiana 46206, 
265 pp. Price. S16.95.

This book is a guide to teaching personal safety to 
kids. It teaches parents now to talk with children 
about their personal safety. The authors show 
parents how to explain the situations in words 
children can understand. The book corrects the 
stereotypes that the perpetrator will always be a 
stranger, that the attempt will occur in an isolated 
place and that there will be overt violence The 
authors teach the parents to encourage children to 
develop a sense of physical integrity and privacy, 
such as letting them say no to any unwanted 
physical affection, even a kiss from grandma. It is 
also an assertiveness training manual that 
empowers a child to pinpoint and avert manipulative 
behavior. Children learn how and when to say no to 
danger by practicing verbal exercises that equip 
them with ready responses designed to throw otf a 
perpetrator. The authors are organizers of SAFE 
(Safety and Fitness Exchange), a New York City 
program which is a model children s awareness 
program, a

B E T T E R  P O L IC E  T E C H N IQ U E S  F O R  
H A N D L IN G  B A T T E R Y  C A L L S  A R E  

B E IN G  W O N  T H R O U G H  L IT IG A T IO N  
A N D  N E G O T IA T E D  E F F O R T S

A VICTORY FOR BATTERED WOMEN 
IN DOE V. CITY OF BELLEVILLE

A settlement decree in Doe v, Belleville  in favor of 
thn women plaintiffs and on behalf of the class of 
v omen residents ol East St Louis Illinois, has been 
approved by the United State District Court. 
Soutnern District ol Illinois.

The plaintiffs had charged that the Belleville and 
East St Louis Police Departments discriminated 
against women by not intervening or by responding 
with delay to domestic violence calls and by 
advising a "cooling o i l"  period before making 
complaints While not admitting to the allegations of 
the complaint, the de dants agreed that it was "in 
the public interest and in the interest ot the orderly 
and effective administration ol justice" that the 
police will immediately respond to requests for 
assistance Irom victims of domestic violence, that 
they will advise women that they can tile a 
complaint without a waiting period and that police 
officers snail not refrain Irom making arrests based 
on tne relationship ol the victim ana the accuser

Nancy Molland ol the Land of Lincoln Legal 
Assistance Foundation represented the women The

suit was filed two years aqo after discussions with 
the defendants proved fruitless Copies of the 
consent decree are available Irom Clearinghouse, 
N jm b e r  31,780.

IMPROVEMENTS IN POLICE PROCEDURES WON 
IN A COLORADO BATTERY SETTLEMENT

After the refusal by the police in a small Colorado 
city to arrest the batterer/husband ol one of their 
clients, the Colorado Rural Legal Services. Inc. 
(CRLS) was successful in negotiating a new set of 
proceduies with the Police Department of Alamosa 
which will result in better protection ot the rights 
and safety of battered women. In addition. CRLS 
won a settlement of 55,000 to be paid by the city 
to their client

The 16-poin! policy agreement with the Alamosa 
Police Department was negotiated by Alice Price ol 
the CRLS Women s Law Proiect. with assistance 
from Pete Peters, an attorney formerly with CRLS 
The agreement provides that there shall be no 
policy of "arrest avoidance" that domestic violence 
shall be treated as a crime, not merely as a civil 
matter, that abusers shall be removed from the 
premises that officers shall arrest il probable cause 
exists whether or not they saw the ollense 
committed: and that officers snail assist victims to 
temporary out-of-home shelters

Copies ol this agreement are available from 
NCOWFL a
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PRIORITY SETTING PROCESS: 
PLEASE HELP US IDENTIFY PRIORITIES NEW PROJ ECT

Each year tne National Center on Women and 
Family Law redetermines our sutbstantive and 
service priorities. Our priorities are based on what 
legal services staff, poor women, and attorneys and 
advocates for T o r  women indicate are your needs. 
Because of ou' Tilted funding we can't possibly 
meet all the substantive needs, nor can we provide 
all the services you require. Therefore we must 
identify the most needed areas and services and 
focus our attention on them. Our major source of 
information about your needs is your responses on 
our annual priority setting questionnaire. The 
priority setting questionnaire is enclosed in this 
newsletter. Please take the time to complete 
and return this form, Any additional thoughts or 
comments are welcome. 9

The Child Care Law Center, a project of the 
San Francisco Lawyers' Committee for Urban 
Affairs, recently initiated the National Child 
Care Project.

The National Child Care Project will provide 
legal services, education and policy analvsis to 
the national child care community. The Project 
will also stimulate pro bono attorney 
involvement in child care legal issues. This 
Project is funded through a two year grant 
from the Carnegie Corporation of New York.

Their address is the National Child Care 
Project, Child Care Law Center. 625 Market 
Street, Suite 815. San Francisco, CA 94105: 
(415) 495-5498.
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W E L F A R E  R E P O R T

Thanks to Gender Politics, Federal Child 
Support Aid Is No Longer a Stepchildx x  O

T h e  R e a g a n  A d m in is t ra t io n  is now  a sk in g  th a t som e o f  its p roposed  cuts in the 
p ro g ra m  be re s to re d ; even so , s ta te s  s a y  th ey  w ill get less fe d e ra l m oney .

B Y  D A N  F A G iN

' O  ity M argaret M. B tck le r. As Prcsi- 
JL dent Reagan's Health and Human 
Set's ices Secretary since March, she must 
•••.resile ith the perhaps unrerolvable fi­
nancial crises of these H H S programs 
that sccrn almost cosmic ;n scope: pro­
grams such as medicare, social security 
and welfare.

It's no wonder then that Heckler has 
seized upon a relatively minor but highly 
visible i*sue, enforcement o f child sup­
port payments, to make her mark upon 
the department. Helped by both the 
growing clout o f women voters and the 
increasing awareness '.hat the enforce­
ment system is ineffective, Hccklcr is 
try ing to push a bill through a skeptical 
Congress and a wary Administration that 
v-ould overhaul the management and n* 
.m iring  o f the r y t rm . Hut there aie 
/.It . .-.natives i .a Capitol H ill, c..d Heck­
ler's prop-'<al has been drawing fi r : from 
Members ..f C e re  rest and state adminis­
trators who c cm plain that there will be 
less federal mcney to pay for an expanded 
nrr ° »n.

In the p-e-.t. t! e child ro p o r -  c-force- 
: ent ,ii. cram has it at r-een a 7: »L.-.-ity 
'mm --;th C .r . ' rc rs  ur the A d :v :'s t ra - 

r -It' nr, in fre t, have hesitated toe-.it 
it i ’i t't: r.’ ,:ie o f  luci.-.g the I ''dget. 
1 t year, . M-rerned ak-.nt ckctirg  
p.i l .ra l c . «»s : '.-'-t.3 rc llio n  in t"-.cal
It '- ' l, t p t'O ,-er eent in f  ur -rs --ih e  
A r i i t . a t i c n  p .0.1 b.il that -• .-jid 
b-.ve chang-rd the .-.id  fa m u li  and thus 
-.i f - : : i - e |y  reduce ihe federal -ra re  uf 

e ad i.tiiii-t-ati.c  c x s  f;- ,n 75 per 
• ' )  »i. .-1 _-!y :0 pur •• e;,t. In-

•1. r  a '1 .-,s deci-' d ta rrt-.in the cs- 
• . : f . r cut the C - . ' . I  A -re lO
0 ,:-:r ent.

”  e i.th .r m m o r- in i ie r . f.-.tera! child- 
- . d - a  1 -;,t.-s to the ■at-.s fur 

- te g  p.'jp r . o i l  beha lf c f families
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receiving aid under the state-federal pro­
gram o f aid to fam ilies with dependent 
children (A F D C ), was also quietly re­
duced. from  15 per cent to 12 p-er cent o f 
such collections.

But this year, no one is treating the 
program as a stepchild. There arc four 
major House-Seriate pairs o f ciils before 
Congress to strengthen the program , in­
cluding one offered by the Adm inistra­
tion, and there appears to be a consensus 
to deliver legislation to the Ptesideni 
quickly. "There's a lot o f pressure on this 
subcommittee from  a lot o f groups, in­
cluding the Adm inistration, to come up 
with something soon." '.aid an aide to the 
House Ways and Means Subcommittee 
on Public Assistance and Unemployment 
Compensation.

On Sept. 30 . the sub-committee ap- 
pearcu ready to approve a compromise 
proposal drawn up by the subcommittee 
'!' if. bat > *s unable lo c r .v p ic tc  its work 
brcam c o f a pending unemployment 
compensation hill. T ie stair proposal, 
drafted with the unofficial participation 
o f H H S . contained elements from  ail four 
bills, f h :  compromise. which would re­
tain 70 ;  cent fc d e .i l fm ac in g , p r>  
vide state jv r fo ,m a r .-e  incentives and at*

mpt to si,. f .n  ce.f-.i'C....sat, is csp-eetvd
to v,. .- - -n icd bv t ie  • ubeam.nittee be-
fe­ c the etui 01 1!:.: ii.o.-.th. In the fvenale.l l e F ’ .. , r  :c •c* n • ' ..-..r.ilt-ec ' n E.vci'tl Sc-

rity "d Itit.snie M vntai,lanes Pro-
a - :..s I eld hearings m  Sept 15 ntid is
r'- •.irir.g ta tiierk up the uiii th'S nu nth.
I . ‘.C G iV G t ' . - m b r O R .M A M 'E

tY .iarecs ,.nd the Adi..ittist;.,tion both
' J v e  A jt rite pr- grnm n>eds to be

. r_ :d . ’1've ’ -.-en very unhappy with
t*'c r : . _ am ," H eckler mid in 01 inter­
view. "R rrfam a .u cc  I is f' licn  bs-Iiind 
; mm '-e," Put. she added, "1 h tve .1 sera : 
•'•f • dish vV. in -'-.is p ;i.^ .v ,n because it's 
one it I on il.-lig l.ted to work to per­

fect. It's just so lone overdue and so 
deserving, arid the facts are compelling ."

Heckler and ethers now interested in 
the issue have based their conclusions 
upcn data that have powerful -ocial and 
political ramifications. According to a 
recent Census Bureau report, only 47 per 
cent o f the four million American vvomen 
who were due child support in 19 3 1 re­
ceived the fu ll amount they were legally 
entitled to, and 23 per cent got nothing at 
all. Meanwhile the real value o f S'ipp*in 
received declined 16 per cent between 
1973 and 1931. (See box. p. 2 ! 16.)

According to Heckler, the fa iiu re to 
receive adequate child support h is be­
come an important contributing factor to 
the broad social phenomenon o f '.he 
"feminization o f poverty" because 96 per 
c-n l o f the lime the mother is the parent 
owed 1 he support. The system o f child 
'uppart enforcement has taken much o f 
the hlame.

Because o f the peculiar nature o f the 
present program, muddle-class v -o rr:n  arc 
especially ill-served Assignment o f child 
support rights to the state and federal 
gave-r.rner.t is a cnn riitirae f eligibility for 
benefits under the A r AC program , and 
in 1975 A : s zvernmen'. • .ired A c oppor­
tunity to d-crersc f 'd .r a l c- eta bv cn- 
ccu.-aeirs the Mates to i.tlL-ci child sup­
port rx  welfare m,ethers. 1'hc federal 
j  js '.rm .er.t l.t-d a double incentive fo r 
cncourr.jir.g A rD C  eolli-ciii.ns. Not only 
■si.'tiid the r.v er.ue go direct!) s j  A c .o v ­
um me.it, the 'mere fe d  income wcetd a lio  
push .oinc o f the fam ilies e lf o f the 
welfare rcils. Hie A FD C  bonus j i * y r c n i 
was cr.'itcd to encourtge the states lo 
r.reki • tl'are colleetiens.

The 0.r>ce o f Child Supp -n  I x f - r  ce­
ment. created :n 1975 to administer :!tc 
r.cw tY L ro l financial role in the pr.-gr. m, 
set enforcement standards th.it the ,tales 
•••Mild hive 10 fu lfill to qc.tltfy fc r the 
Ah'DC bonus. In practice, however. the



Sonus has never been with­
held. Consequently, most o f 
the state chiid support en­
forcement agencies concen­
trate on A FD C  mothers, while 
some, especially in the South, 
v irtua lly  ignore ncn-weifare 
coses. The result is that under 
the current system, it is diffi­
cult in many states for non- 
A FD C  parents to collect the 
fu ll support they are owed to 
them ami nearly impossible 
fo r mothers to collect pay­
ments from  a father residing 
in another state.

Pa tty  K e lly , a d ivorced 
mother from  Flint, .'.{ich., said 
that “ w ithin two weeks o f 
when my cx-husband stopped 
paying sht'd support, I was on 
welfare." F.ustrated with her 
inability to compel him to pay 
up. she co-fcur.ded K IN D c R . 
among the largest c f the grass­
roots child support gicups 
springing up across the coun­
try. to push for tougher en­
forcement laws.

Sup r art from  the National 
O rg a n iz a t io n  fo r  W om en 
(N O W ), the largest o f the na­
tio n a l wom en's advocacy
groups, was rot forthcoming, --------------
however. "N O W  has been absolutely not 
vupporm e." K e lly  said. "They weren't 
teally concerned with the issues that hit 
us hardest." O ther national groups were 
more interested. Kelly said, but the fact 
that the issue ts more crucial to poorer 
•••omen and housewives mace it unattrac­
tive to many o f live national etoups. Mar-

anrity 
ee,
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s: r . v
Health and Hum an Ser.ices Secretary ’ fa r ja re t .‘ I. Heckler s ays at r-c.ay o f  the slate 
child support enforcement adm inistrators are opposed to the chcr.crs she has proposed fo r  
altering the wuv the program  is f.r.cn red because "they're going to he held accountable fo r  
their performance in a way they never have been before."

■hi Phillms, a member o f
. . f  o f the V 
reed that

•tvs m i M-. 'as C  ::r.rr.itt

earlier in the year that would have contin­
ued the pattern o f deep cuts in federal 
•nppon . The b ill, sim ilar to the proposal 
the Administration failed to get through 
Congress last y ear, would have discontin­
ued federal reimbursement as a percent­
age o f state administrative costs and sub­
stituted a new system that would have the 
effect o f  le vering federal matching to-m tun­ic ly :"C ,-er cent.

the ; -st. many o f the 
• omen's groups d dn't perceive it ..s a 

frnnt-burr.er itvuc." T it last year, a child 
sunrviri or.'-,u lon  was attached
r.v a em ic  fi-.uity ,',ct 
: a women's ; vi -s. a: 
.row A l t '  • . h the 
•ctcd. "V .V v e  r .- .j i 
‘ aid, "  i"d it’s v 
d-'ress."

iM(j
T r  ..n .'.dm irl-tr 

come a .vnder p

the
a p ' r ' ._ a : o f bills 
: 'nten 'i began to 

• • u ' t  •• as not en-
:  it . n -uc,' 
e.hl.n- thev ’

• U . L

Ke lly  
ave to

f

•son sa t t li r "  :c  cver- 
i 1 a Cc .!aress in- 

teiy resp-.r.'.vc lo  the agvimes o f 
".ps. a p.ngrarn that >.p( .a :s  
to k to '.lie dir a dw a ti.je  

• •• • r-.n : 2'. j . ..'»c
■'iyie hje P ..; ••litieah.m si-

T lie bill received a ch illy  reception in 
Congress, however. ? . . p. Curb-rr I). Con- 
able Jr. o f New York, the te n o r  Repub li­
can on the Ways and Means Committee, 
reft.-cd to .■'•r.scr it. te'lir.g the Admir.is- 
ti.it.'. n he vs: _!d Y.tr-- uee th : bill . a!y 
'. v reV -rst, cccr J i"g  to v,.-v eruI crn.gres- 
s i.n s l sta ff ers. O ther Rce .-b ll rans 
n l'0 te'-.'sed to >|-u’'sor the bill.

W ithin the .‘ .J;*.ini»traticn. I fe c ’- le r 
jc.d Trunsp. ii'.tion Fe rre te ry  I ' i  tbrth 
H C-.'le st ...els . , ,  c ed the p. p  -a l. 
'ir ju ing  tli.H the .'..-'v tormula v . uld I.j . c 
he-.-a the f-n'erril u a'sl'.inu contribution 
ali.tcsi exclusively n  successful the

•ter.-AFDC families, and lo  do so without 
increasing the ers: o f the program ."

She and Dele hud pressed their case 
with deputy White House chief o f staff 
M ichael K , Deaver and others and 
thought thm a consensus had been 
reached to submit a new financing pack­
age. "The nnst rewrite o f the bill occurred 
at the Cabinet council leve l," Heckler 
raid “ It •'ill had ;;nt grr.c as fa r as I
• anted, tn.d in the interim  I bmerited 
from the visit o f the Republican Con­
gresswomen to the r .m id en t. since this 
was one o f the priorities they established 
which m :. f•■■rr-.-.d my p  : : ion."

out o p p -'i ’ icr turn t ie  Office o f 
M .r .r .rm tir .t -nd P Je.-t - .,d  the ehild- 

r t . ffi.ct i •! :y . J th : change, »nd it
• us i ot until J - ly  12, t w o . y s  e : f . ; ;  the 
ffirst v rh .u u ’ -rd c e r .a .M i.i .ia l 1 string, 
thata!a%: . >ute ,•!. . -a c !| f->rn T .fe  to 
D .-.vcr ," .d  the d, ifi'.rg c f »n -rn-

■tales -e re  at •:-.1! rtm s pavm i for

-o  1 .- .v Mtairvd can
u-ed by t! ;: battle within 
■ on to come up .o h  a 

n p ..' ,. : : :iv e  prop*, o l .  T l.e  aln.is- 
fwtien a.igin.dly . ilr.nitted le-aislatkn

i . i 
' J i v . r  lv
•he vd.-d

A i DC  parents, thus giving ‘ i.itcs awn 
less i f  an inventive io enforce ...r , ' 1  DC  
u..llcc:ions." f  ;: racp-r'- 
•rn-olve-t'unt, Jt, 
prude.m sor. Fie 
Scr r o d . "M v

'.irely ' ew f.-a n .i' g p.w'- ige. The new 
bill •■ mi r .l.i in  ’ he ptev.nt m .i.e l i.ig 
■\.r.,v_'a but cut the fen. r •! sh oe  f.w.n 10 

" t  to c'O p-.r cent. It u'.l ..ho  vet 
p i u r  •• ves to re■ •.t: J m .tea for "e* rrn-

. v . . .,1 •. I.
r *  . f . u U

ring tlie tenure 
h . d  F-. h -v ik e r ."  
.." .le st u..nc-rn

at mv 
■rf tv 
I ' .e k -  
. -s to

bi tad.-n the '-e .,-; o f the bill to include

/ ’ .try pe-h i -'mee 
/ • -V i : o re .
'-} lr,vn' •
r 'ti.e Ne 

.'• rD C  . -,-s 
•.vines to ‘ el 

i .••• ard va le s  .

■! tle rrp t to im- 
ar.t o f .n-A l-ii'C  ea.es 
: t i . . .  m l 12 ,- .r  c.n.t in- 

 ̂ ilee tirc  pav netits for 
.  S2C0 t . l'k n  

,.p n ’ em.ti'.e p .o l to 
•aally fur A i DC  end nan-

...a
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Taking Up a Collection
Since 1975, when the federal child-support enforcement program began, the 
federal financial commitment lo  the program has rapidly increased, as these 
statistics ficm  the federal Onice o f Ch ild  Support Enforcement show. W hile 
collections have also increased, they have failed to keep pace with rising 
administrative costs (in thousands o f do lla rs ).

Total child-support collections 
Tk-Ul administrative c\p-enr-es 
Total c'.'.'d-supgort collections per 

dollar o f  administrative expenses

F Y  1978
S1.C-46.690.CO

312.339.CO
3 .3 5

FV iS-32
S1 .771 .4S2 .C0

592.36S.OO
2 .99

Fcr ctnt 
change
-i-69‘?o
+ 9 0
- 1 1

Mar have ir .rearing collections decreased the percentage o f women receiving 
ca.iy partial o r no child support according to a recent Census Bureau report (in 
tbcvs-i-.ds o f people). The same report showed that the average am our; child 
suppert actuallv received declined, in terms c f real value, from  52 .510 in .97S to 
S:,lC-5 in !98l".

•* 1378 FAr cent H .v l F r c e t t  |
Vt’c-- sc-ti v.ith c'ail.’ i'c.i u.ider 21 

fre -nnn d.-miit f.lbc-r
7 ,094 ioo-s . 3.5 S7 ICOTo

‘.Vo.c.tal 5" p.; ews-J to is-orive 
I ' l  s. p.-an ; iVrr.vnLs

3,424 48.3 •'-,043 48.2

;n  t’ i.s raj; p art viho fv-ccivc-d 
a fa 11 ount

1,675 43 .9 1 .SS8 -••6.7

V.V-.v.iii ih.e snppt'tt v.b j  i..ceiied 
a ; irtLul .irciount

777 22.7 1,014 25.1

W '.-irn  who ri-reiicxl ro'.hi.t" 971 23.4 1.140 2S.2
*• **  V  • r  -V • > « :y  ,  /V/ -  —

A FDC  collection, at the H H S  Secre­
te, v's discretion.

"wou ld have a really severe impact cn the 
s la tes." and Sar.dra G ilm ore . 'he director

I leckler wants lo  r se the 52CO m illion o f West Virginia's pregiain , p.cdicted
jo e  I to pred the sraits to improve their that i f  the Administration bill pa*>es, "we
programs. She thinks that many states w ill see even less c .vp e ra tkn , both inira
have grown emnpl.-ceot under the present and interstate.”
system o f guarnnieed matching o f admin- Dan Copeland, the pres J-->t o f the
istrative and A FD C  costs. In tcstiinony N ational Council o f S ta le  Child Support
before the Finance C..mm ittee, she noted Fnforceincnl .W rria i-ira tc rs , has ho an
that n smit-s • "..c i 75 ; :r  coat o f Dying hack .v,.i f-.-.h between W :h in g -  
non-.M: DC funds nationwide and si.s col- :• .n and A '.ska , hore beads that
Let dS per cent o f \ F D C  tav.ngs. I’ cint- -.tate's program , ;o p l.ad  the states' case,
ing cut that "tha flo'.v o f federal dollars to He ap p la u d s  the A d m in is tra t io n 's
the states is br.'.d  on sihat states spend, avowed goal o f e-.pandin? non-AFDC en­
act on the ... :l !;s 'hey .tehl.-ve," H eck ler f.ream .-n t, but p-.-i-.'s out that the Ad-
:-aid that i! <-; • it s base no re i l incentive 
to .o i 1.. ir p .; i m i n c e .

f ‘ t  d-.'-i'-.tr.ition pro,--.- il to out ilie 
jU a r.tn tfed  a. i.o in i-i.a tivc  mmch has 

.v.n the .-t f.ie . but l i .n ' . ' e r .! •f.T! Is

is ;b.:-: tr.er
be less federa l rc r .e y  to go aro-ind.

" F v .r . r t i c  fays th.-.; ti cy '.o i l to s.-e 
'he pii g'.irn o\p mc' -d," Co; J  • .id, 
"bu t you can't ai»e slates !.••■> money 

. r V o ' t i in . " I  ■* stb i.,k t! at the l.v e l o f to b.-.h <■_, .d o f ..ne."
• r.2 2 '.il' f" .n 70 ; , - r , nt ;o cO f- .r

cert r a  . 
It's if.

,-gar to :..>-'e the 12 per c .m

11 ■* i < ■•••it i..'.d lhe s*.
.--rt ."

rrcoi, rs -buiV!

* * *. i * t.h< I i , I ; • O, i .'55

' •ply, .!I, - s o f '.be
:.t c  , ms I . he a .'itf-T • nt v '.-v v .

t H t n. d ';. ,'tor i f  N .V r. • ’« n's
.. . >t

■strcy .,:a lb :  pt'_.;a.a's'ease, A oD C  match, a gi.:, r .t ..;e :d  w uree o f 
••Piiy .r  t.ly ing  d a i.itlc ," : ’,.e f rr.ds for the pr-.g.ar.is, ‘ -r a 'n
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Fred ‘ ...hul .n, d ii.-" .or o f
'* •: f t .’ eta: o.t d • ‘ f- .i t  >r;,ce, >* v r t  :rs 
t l.a l she "edeial . -—’ iir-ri-.i to the ; r>  
gmm is er.-e.-.dvi b .c . f - c  ii A b " e d  on 

i : uv.g - t i le  •.'in?. ..ibeit at a la- 
...-.-■-Ti. - . d a  i - i i . t . o n  J e c .d  p o iee t.ta .:, "V: _.e ot IL -ltm g

the funding in any was." he said. " I f  the 
states spend more, we will spend more."

h'ecklcr suggested that much o f the 
staic resistance is coming from the fact 
that the state directors "are  going to be in 
the spotlight, and they're going to be held 
accountable for their performance in a 
way they never have been before, and 
there arc comparisons that will be drawn 
between the activities o f one state and the 
po.cntial apathy o f  another. There's go­
ing to be a r.ew challenge to the st3U: 
directors, there's no doubt about that, but 
lea lly , one has to ask why the 70 per cent 
funding has not yielded better resulis."

The state directors have some powerful 
a llies on Capitol H ill, however. O f the 
four bills currently bcir.g considered, only 
the Administration's would decrca e the 
federal administrative match. There is 
also widespread opposition to allowing 
incentive payments to be disbursed at the 
Secretary's discretion.

T m  Administration appears i.-sJy to 
band, as H H S  u.-.oiTicial particip.-tion in 
the Ways ~nd .‘.'cans >:a.lf compromise 
proposal indicates. " I ion't th irk  the var,- 
alions in ih i proposals arc vast,”  Heckler 
r.aid. adding, “ I would not preclude any 
o ther approach."

The '.‘.'ays and Means s ia lf s .m pro- 
mise would retain the ‘ 0 per cent federal 
share and oifa: the states guaranteed a 
per cent incentives for both A FDC  and 
non-AFDC collections and up to 10 per 
cent extra Tor o-Calient performance in 
each ccllcciicrt area. A lthough the bill 
would replace H H S  discretion with a 
formula fo r determining how much extra 
each state wouid receive, the compromise 
still incorporates the Administration's 
idea o f giving the stairs an incentive to 
ran programs ib.at ate both c.Tcctive and 
er st-c;Tee:ive.

In fe'-for.re to complaints f r m  fathers 
that child r.upp r .  ray m ens are often late 
because the mother .-.’ fuses to let her ex- 
husband visit the children, the sta ff pro­
posal would compel each state to s :t up a 
cam m i; sien to c -am ire  child supper, and 
vvsitaticn hsues In cr.e (arum. In th : Sen­
i le ,  il ■» 1;).:!y  that a ros*.-!«iti-.-n v-ill he 

edue.-d to e - j.re -s  ccrcern over v'.siia- 
ti.vn . ignis. T rerc are no plans lo  atmch 
..ay -a ’ -tantive cl' t-^cs in vl-itction laws 
:o . . ! v !d si.p;->rt Ic^.id.-.lion, b:-/*wer. .ad  
ihe . vdminivtration wants to -o ,-p tho ;wo 
i -uci separate. " I  ":a!!y ant syi.-.pa.hctic 
:o fathers ’ . iritis ," IL-cMcr taid. "but on 
the i tb.cr b tnd, I think th it ih.it i-iuecan 
.tot u-cd to demean or iliiparege the 
••-tie o f 'tn,-. trl.-.l -upp-trt. Tb.ev’ re -epa- 
, th le .”
V . I I C M M N t ;  O N  f ! ! K  IM l .L

‘-lib . ugh I he Administration has rr^de 
i child -.up;- rt e l l  a high priority, D 
er.itic i.-.etnb:rs o f the ‘.V'ess -.id  Means
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subcommittee say they are not planning 
to attach any other issues to the legisla­
tion as a way to avoid a veto on an issue 
that is more controversial. Members o f 
the Administration's legislative liaison o f­
fice have met with subcommittee and 
committee members, urging them to 
keep the bill unencumbered. Rep Bar­
bara B. Kennelly, D-Conn., a member o f 
the subcommittee, and Ken Eohlcr, the 
subcommittee sta ff director, agreed that 
there are no plans to attach any other 
legislation to the bill.

The House subcomm ittee appears 
likciy to approve the staff compromise 
unanimously. The price o f unanimity, 
however, may be a watered-down bill. 
"The changes may not be as drastic as 
some people have proposed." Bohlcr m id. 
"Th is is a lowest common dm om inator." 
another staff member said.

In the Ferate . crmmittee aides are also 
optimistic that a consensus may b : ,.n n d  
and that the .V  .tinistration is willing to 
compromise. T  tifying before the Fi­
nance ComniitiwC. Heckler reinforced 
this contention when she dep uted from 
her prepared text 10 my that the Presi­
dent v.ou>d like to sign legislation based 
■n the Administration bill "with v-hat- 
.v c r additions or subtractions the com ­
mittee feels appropriate.”

Republicans on ihe subcommittee are 
unlikely to approve the Administration 
bill as a whole. " I'm  not sure the f.r.anc- 
ir.g plan will get cut o f crmm ittee.”  a 
Republican aide said. Instead, the sub­
committee wiil F ,:iy  follow 'he House's 
lead and assemble a bill containing ele­
ments o f a ll four prctvrsals. J '-oph  R. 
Humphreys, a m c trtc r o f the fu ll com ­
mittee's minority ‘ taif, predicted that 
"  h rt the .-.- n; .ittee di .s ill l.o k  s.'tne- 

h tt Ji.Tcreo.t from  anv o f '.re '".dividual
nm.itt.e chairman Robert Dole.

'•illirgr.ess to work 
■al.--.ely «• ith r a k in g  mincrttv member 
P. "--11 B l cnc, D -l a., Mtr.rre.ring 
cut a cr.a.pr 'ir.W j, t o»g, -,s committee 
chairman in 1975. w s  it-xt.-vm.er.tal in 
f : ’ e crigh-.tl l.a i'-’ ation through a 
re’ fcterti Oc-'a.icss.
Nr-:) :t • KNT

• -."ign " o £ arnitr.c n a :r -
, rs to V- the main area o f ,mm .-.'ion,
• ■ .'.y c-f ti e .• ..n't .roups Vl\ . d  in 
‘ ‘ e :• ue . »> that the ,.v>t ,,. p ;-r wit
' T - '  .--nt o f a r.tvv :-!l .•!! i s  t'-e (.n- 

■ '-:.t :••••:h .= t* ■: law ?.j!cws
T  ••••, ; .(s ;o . Ann

"•-•r — K it  ..th ti e N ■if'.-.al
• . .n ’s l._w  Cm.ter. - .id . " I  i’ t 
’ k that thamrir.g the f r ' e r  l-v.ste

• stch :s 'he . y to -".-.prove -he system; 
.rov ing  e ::f. rcem m t is.”  Xc*||v o f

K IN D E R  <aid th.it under the p.rewnt 
rn.r -'e .‘ T e - t  p rv edu rts , "the states have
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[T1 L "ir-  ̂^  T. * *{■

i ‘tv-'-Ui;v .  .j-' *^* i . r*
: '« : •' s
: i m o - i / A
Atut K olker o f  ti.c X a ’.io ru l 55'omen’s Z..  
“ /  don't that changing the f c u r a l -
atctch is the wo\. to improve t'r.c /child s 
system, improving enforcement is."

proven that they're not capable o f doing 
the job .”

K o lke r and K e lly  favor the child sup­
port proposals o f the Economic Equity 
Act, but ail o f the lu lls would allow or 
compel the stales to take advantage o f 
seme powerful and centrescn ia l tools to 
enforce collection. Fame o f the enforce­
ment tech-.'curs t ’ - it  may be ! - eluded in 
n r ;w  law arc:
•» ’A 'jgc w ithho ld ing , The en forcem ent 
p rov is ion  that p roponen ts o f  a tougher 
p rog ram  a rc  m c-t cnthusiaM ic abou t is 
w i'h h o ld in g  o f  c s .--d u e  support f-,-,n  
w .-ccs. r.-.ur p e iis  o f h :!!s, inc lud ing 
the  . ' - A ' f a t i o o ’ s,  w.-.uld ir s t itu tc  

i .vi d .c o -e  r .f in . . lu n ta ry  w i’ hho'dtr.g. 
'i~ ■: f.n e l b .11 is I"- r!y  'o  a!V. v t '-o  m' n i ’-s 
C-f . • . .c a rs  in  acc -.- .u rl.itc  b e fc ;e  w ithuo |d -

-'".n 
.. .'H

_ 1 , - 1:! ..vc o f th : lu'ls 
1 fru rn it v :i'-’n jr.-.ce period.

“  C . : , • f- s . T ..o  c f ;!ie bills - -.-id 
quire the states to 'e l .p  irtfe.metien 

c.lc ri.-jhatises to .-.•.ere that support 
held f.r n ages due frctn cut-of-

■ t ,;c  pv. euts ..c-uld he p -id, .,-<J ..ii o f ihe
b .lls -Id * v r q -'ir; the st : :s to cre­
e l c cl*. .,:-j.'di.-; ;l or .t.nimsi-vti-.e ju , oe- 
>Jv r -s to speed up >,.'!!ce: vns, P .e  Ad- 
.n in '-tra tion 's '-ill would .-ot ,-c t-tiie 
cl.-arii g' - tv s. hut ild cr utlui.e the

I m eth .d  o f . t f- r i -g  to p..y ~0 r;0
p rr reut o f a st.vtc’s eons if it cho.-c to set 
up a c lc .-.rir ;' Tlve -no Means

stall s compromise proposal 
would make clearinghouses 
optional and set the federal 
matching rate at 90 per cent, 
o State tax wilhh-okiir.g. A ll o f 
the bills would require with­
holding o f past-due support 
from  state income tax re ­
funds, but the Adm inistration 
bill and the W ays and Means 
staff comprom ise, with the en­
thusiastic support o f  some 
state directors, would lim it it 
to A F D C  collections. Huston, 
director o f the N ebraska pro­
gram , raid he is “ scared to 
death" o f extending the pro­
gram to non -A FDC  co llec ­
tions. and Heck ler agrees that 
increasing the scope o f the 
program would be lo o  expen­
sive.
o Federa l tax  ..iiM io IJ ing . 
W ithholding fo r overdue pay­
ments owed to A FD C  fam ilies 
is now required, but the pro­
posal in three o f the bills to 
extend this to non -A FDC  fam ­
ilies is among the stickiest o f 
the unresolved issues. Heck­
ler's position is that the In ter­
nal Revenue Service, which is 
preparing to release a study on

-------------  the proposal to extend tax
withholding to non-AFDC cases, decs not 
have the capacity to make institution o f 
such a massive program worth the ex­
pense. Neither the Adm inistration bill 
nor the Ways .and Means s ta ffs  proposal 
would extend withholding. 
a Prrp«rty liens. Three bills, including 
the Wavs and M tans s t i f f  p roposa l, 

:u ld .w.-.uife states to i vtpcse !:':rs equal 
to the am,cunts o f past-due 're p o r t  on 
prcp-erty o f delinquent individuals.

No matter which enforcement tech­
niques are adopted, the measure o f the 
lee-'' -'ion's xitcce's •'-!!! cm - .• .: the state 
level, ar.d 1 Holder raid 'he will V.-ep the 
pre'-ure on gv'- .‘m ors and state directors 
!o i.. Ac child support a jr.-ic.-itv. She 
p' .us to meet with m.-uy o f the g.ivcrr.crs, 
•nd Mints to make chi’ d -u p pm  i ; cditi- 
. il i l .'1 Ce-.iVC t:_.,as. "T '-e c..m- 
•it .-.at o f a g r .o t r o r  to a , . egrrmv in 

:.'d . k ; the 
rig an .,'Tec- 
llure to have 

cr

w Center:
note
upportj

■ ..y n , ‘e, : : . ; k thereof, a 
•-..Terence in 1 _e:ms o f cm. 1 
t i.e  pt.-gram." she s ttri. "e

;tr,/r.vm  th. t ’ epl pace --ith -he , :bc 
ii.--.es c - ji . j c.v tie .a political i-.-uc n  I 
;' :f.k the .-i.-.vn's ...C'tns : r.J ..»l-iers 

I -e ll p.-'nt to ."  '
I ' .c k le r  -h o  • m-.ed: " I f  th -,e  have 

b-.e.a .-.-.y i . - t  .nees o f m tking the pro- 
gm a d u v .- i-a  g rou -d  for p- l i t - e l  cro- 
.-ies, ‘ ' is  ...II have to -lap . . . . I t ' s  not 
poire to Sc a political have.i fo r any non- 

-form er." □
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the m ost recen t s tu d /  ot the fe d e ra l B u ­
reau  o f the C e n su s . (N o te , p le a se , that 
“ th e  fu ll am ou n t"  a v e ra g e d  S 1 .8 0 0  a  
y e a r .) Tw en ty -th ree  p e rcen t o f the m oth ­
e rs  rece ived  pa rtia l paym en t, rang ing 
from  a  sing le c h e c k  to 9 0  percen t o f tho 
paym en ts aw a rd e d  by the court (a n y ­
thing o v e r 9 0  p e rcen t is con s id e red  fu ll 
p aym en t). And 2 8  p e rc en t rece ived  no  
paym ent at a ll. Z e ro .

S om e  au tho ritie s reg a rd  even  th o se  
d ishearten ing  fig u res a s  fa r  too  ro se a te . 
H arry W iggin , ch ie f o f the New  J e r s e y  
B u reau  o f C h ild  S u ppo rt , told the  New 
York Times a  few  m on th s ag o  that a  d i­
vo rced  w om an  in h is s ta te  h a s  " a  ten - 
percen t c h an ce  o f be ing  paid on  time 
and in fu ll."

K e ep  in m ind tha t th e s e  figure.'; d o  not 
inc lude w om en  w ho , ou t o f a  m l/ lu re  o f 
d e sp a ir and  e xh au s tio n , h ave  r .iven  up 
trying to c o lle c t, n o r th o s e  w ho ar ? try!. ,g 
to co llec t th rough  p riva te channel*-, su ch  
a s  their ow n a tto rn e y s , and  you  beg in  to 
g e l a g lim m e r o f the d im en s ion s  o f  the 
fa d e aw ay - fa th e r p rob lem .

S in ce  9 5  p e rc en t o f cu s tod ia l p a ren ts  
a re  w om en , d e lin quen t p aym en ts  m ean  
an  add itiona l d ro p  in e c o n om ic  p ow e r fo r  
p os t-d ivo rce  m o th e rs , a  g roup  a lre a d y  
expe rien c ing  a  d ram a tic  d ec lin e  in a v e r ­
age  in com e .

"D iv o rc e  is a  fin anc ia l ca ta s troph e  fo r 
m ost w om en ,"  D r. L e n o re  J. W e itzm an , a 
soc io log is t at S ta n fo rd  Un .versity , w ro te  
In an  artic le p u b lish ed  in Tho Family Law 
Reporter la s t A ugust.

D r. W e itzm an , d ire c to r o f tho C a lifo rn ia  
D ivo rce  L aw  R e s e a rc h  P ro je c t fo r  the 
past 1 0  y e a rs , d rew  the  fo llow ing  c o n c lu ­
s ion s  from  th e  d a ta  com p iled  in h e r s ta te :

“ F irst, the am oun t o f child supp o rt o r ­
d e red  is typ ica lly  qu ite m od e s t in te rm s of 
the h u sb an d ’s  ability to pay . S e c o n d , the 
am oun t o f ch ild  supp o rt o rd e re d  typ ica lly  
d o e s  not c o v e r  e v e n  ha lf o f the c o s t o f 
ac tu a lly  ra is ing  the ch ild ren . Th ird , the 
m a jo r b u rd en  o f ch ild  supp ort is typ ica lly  
p la ced  o n  the  w ife e v e n  though  n o rm a lly  
sh e  h a s  few e r re s o u rc e s  and  an  in fe rio r 
‘ability to p a y . ’ " (continued)

O n e  m o th e r is ta lk ing , but 1 .7  m iilior 
w om en  in the  U n ited  S ta te s , a s  w e ll a s  
h u nd red s  o f th ou san d s  still to be o ffic ia lly  
coun ted , s h a re  h e r p red icam en t. L isten :

“ My d ivo rce  w a s  s o  traum atic that at 
first I c o u ld n ’t bring m y se lf to g o  b ack  to 
cou rt ab ou t child supp ort e v e n  though my 
fo rm e r h u sb and  s top p ed  paying m e a fte r 
the first m on th ,"  s a y s  a  nu rse  we'll ca ll 
E lizabe th  W e s to n . S h e  liv e s in a sm a ll 
town on  Long  Is la n d , N ew  Y o rk , and  h as 
a  son , L uke , w ho is eight.

"W h en  I fin a lly  fo rc ed  m yse lf to file a  
petition fo r the  m on e y  that S ie v e— my 
ex— ow ed  m e , h e  w a s  eight th ou sand  
d o lla rs  in a r re a rs . I w as then  m aking fif­
teen  th ou san d  a  y e a r  an d  h e  w as earn ing  
o v e r  thirty th ou san d . But h e  kept finding 
e x c u se s  not to p a y  m e the th ree hund red  
d o lla rs  a  m on th  o rd e re d  b y  the ju dg e  fo r 
L u ke ’s supp o rt . I h ad  lo  b o rrow  from  my 
re la tiv e s . It w a s  hum ilia ting .

" I ’v e  b e en  to cou rt s o  m an y  tim es in the 
la s t five y e a rs  that I've lo s t count. E ach  
tim e I g o  b ack  I lo s e  at le a s t ha lf a day 's 
w o rk  and  u su a lly  a full d a y . I w o rry  abou t 
using up a ll m y vac a tio n  an d  sick d a y s  so  
that if L u ke  ge ts  s ick  and  I h ave  to stay  
h om e  with him , I won't g e t paid . A nd my 
bills won't g e l paid . I’m  a  h e ad  n u rse  now , 
s o  I w o rry  abou t m y sta ff too .

"R igh t now  S te v e  hasn 't paid m e  any­
thing in tw o m on th s . T h is  tim e I think he 's 
lo s t h is jo b . My ren t bill is com ing  due—  
fo u r hund red  d o lla rs— but I d o n ’t w ant to 
g o  to cou rt aga in . I ge t s o  uptight each  
tim e that I can't s le e p  an d  m y stom ach 's  
in kno ts . A lot o f pain in m y m arriag e , in 
m y d ivo rce , re su r fa c e s .

“ I fe e l this trem en d ou s  su rg e  o f re se n t­
m en t and  fru stra tion . I w onder, sh ou ld  I 
ju s t fo rg e t abou t child support and  try to 
m ake  II o n  m y ow n ?  But a s  Luke g row s 
o ld e r, m y  e x p e n s e s  g row  too . Y ou  can't 
im ag ine the a n x :ety . it's ha rd  to h an d le ."

T o d a y , in this coun try , child support is 
m o re  o ften  than  not an  iron ic syn on ym  for 
ch ild  n on -su p p o rt . O n ly  4 9  percen t o f the 
3 .4  m illion w om en  know n to h ave  been  
d ue  ch ild  su p p o rt in 1 9 7 8  w e re  actua lly  
rece iv ing  the fu ll am ou n t, accord ing  to
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(continued)
California is hardly unique.
"F rom  the d a ta  I h a v e  s e e n , I w ou ld  

e n d o rs e  the s ta tem en t that n on p a ym en t 
is a n  e c o n om ic  d is a s te r  fo r  cu s tod ia l 
m o th e rs ,"  F re d  S ch u tzm an , d epu ty  d i­
re c to r o f the fe d e ra l O ffic e  o f Ch ild  S u p ­
port E n fo rc em en t (O C S E ) ,  sa id . "T h e  a b ­
s e n te e  fa th e r is  u su a lly  m uch  b e tte r o ff 
e c o n om ic a lly  th an  the  m o th e r— and  
p ro b ab ly  will rem a in  s o .

"T h e  p ro b lem  o f n o n p a ym en t is e x ­
trem e ly  s e r io u s  an d  still g row ing  b e c a u s e  
o f the high d iv o rc e  ra te . A  m illion d iv o rc e s  
a  y e a r— m an y  invo lv ing  ch ild ren  and  
ch ild  su p p o rt— c om p ou n d s  itse lf, e v e n  if 
the d iv o rce  ra te  rem a in s  le v e l. W e 're  p re ­
dicting that m o re  than  fo rty  p e rcen t o f 
A m eric an  m a rr ia g e s  will en d  in d iv o rce  
and  that o n ly  fifty -s ix p e rc en t o f a ll ch il­

d ren  will sp e n d  the ir en tire  ch ild h ood  ^  
ing with both  n a tu ra l p a re n ts ."

N a tion a lly , ch ild -suppo rt e n fo rc em en t 
is a  patchw ork  o f c on fu s io n , ap a th y  and  
n eg le c t.

T ru e , n ew  leg is la tion  h a s  b e la te d ly  
b e en  ad op ted  by C o n g re s s , with p rom is ­
ing re su lts . T h e  fe d e ra l g o ve rnm en t is 
now  m o re  en thu s ia s tic a lly  undertak ing  
the b u s in e ss  o f pu rsu ing  fa th e rs  w h o se  
fa ilu re  to p ay  ch ild  suppo rt c o s ts  the g o v ­
e rnm en t m on e y . M o th e rs  w ith on ly  a  
m arg ina l in com e  o f their ow n , u n ab le  to 
su rv iv e  w ithout ch ild -suppo rt paym ents ,' 
m ay  b e  e lig ib le  fo r pub lic a s s is ta n c e . T o  
re im bu rse  the w e lfa re  a g e n c ie s  that s u b ­
s id ize  su ch  m o th e rs  th rough  Aid to F am i­
lie s  with D ep en d en t C h ild ren  (popu lar*, 
dubb ed  A F D C  o r  A D C ), S c h u tz n a n 's  
O C S E  h a s  in recen t y e a rs  se t up a  fe d ­

e ra l-s ta te  a llia n ce  to co lle c t back  p a y ­
m en ts  from  the  fa th e rs .

T h e  O C S E , which c om e s  unde r the 
fed e ra l D ep a rtm en t o f H ea lth  and H u ­
m an S e rv ic e s , h a s  an inc reas ing ly  im ­
p ress ive  co lle c tion  reco rd : S 1 .6 5  billion in 
1 9 8 1 . A so lid  S 9 7 5  m illion o f  that sum  
went to cu s tod ia l m o the rs  w ho  w e re  not 
receiving A FD C .

T he  F ed e ra l L o ca to r S e rv ic e , an  a rm  
o f the O C S E  with unp reced en ted  a c c e s s  
lo  the file s o f  the In te rn a l R e v e n u e  S e r ­
v ice and  the S o c ia l S ecu rity  A dm in istra ­
tion, last y e a r  tracked  dow n m o re  than  7 0  
percen t o f o n e  m illion runaw ay fa th e rs  
w ho h ad  m oved  to o th e r s ta te s  w ithout 
leav ing  fo rw ard ing  a d d re s s e s .

E ncou rag in g  a s  th is m ach in e ry  is, it 
w o rks be tte r on  p ap e r than in practice . 
Not a ll cu s tod ia l p a ren ts  knew  it ex is ts ,
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r i d  m an y  a re  u n aw a re  that even  though 
O C S E 's  p rim ary  p u rp o se  is to re lie ve  the 
ta xp aye r o l s o m e  o l the bu rd en  o l the 
A FD C  p ro g ram s , its se rv ic e s  a re  a lso  
a v a ila b le  to n on -w e lfa re  p a ren ts . The 
O C S E  p r id e s  itse lf o n  be ing  "o n e  o f the 
lew  g ove rnm en t p ro g ram s  that h e lp s  
n e e d y  fam ilie s  w hile a ls o  sav ing  tax 
d o lla rs ."

E ach  sta te  o p e ra te s  its ow n ch ild -sup ­
port en to rcem en t bu reau  an d  lo c a to r se r­
v ice , u su a lly  a s  part o f the sta te  o r  coun ty 
w e lfa re  o r  so c ia l-s e rv ic e  units. R e im ­
bu rsed  by the  fe d e ra l g o v e rnm en t fo r a 
m a jo r p o i o r . o f the ir e x p e n se s , th e se  lo ­
c a l a g en c ie s  a re  know n  a s  IV -D  a g e n ­
c ie s , a  n am e  d e riv ed  from  their s ta tu to ry  
d e s ig n a tio n : Ch ild  S u pp o rt T itle (IV -D )

H ow eve r, the IV -D  ne tw o rk  la c k s  a  v  
s istencv . S e rv ic e s  and  fe e s  (which ai i

c
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m odes t, when' ch a rg ed  at a ll) v a ry  from  
sta te  to sta te . S om e  ag en c ie s  a re  e ffi­
c ient, s om e  a re  la c kada is ic a l. M o reove r, 
in tersta te c oop e ra tion , which in theo ry  
flourishes,, in rea lity  le a v e s  a g rea t d e a l to 
be d e s ired . ' ’

H arry  C . K ra u se , a lum n i d istingu ished . 
p ro fe s s o r o f law  at the Un iversity  o f Illi­
nois, ap p lau d s  the fe d e ra l g ove rnm en t ’s 
o fe  a s  "an  active stim u la to r, o v e rs e e r  

and  financ ie r o f s ta te  co llec tion  s y s ­
tem s ."  But, in an  artic le la s t sum m e r in 
the A n e n c a n  3 a r  A ssoc ia tion 's pub lic a ­
tion, The Family Advocate, K ra u se  
sha rp ly  critic ized tho O C S E  fo r its fa ilu re  
lo  p rov ide le ad e rsh ip  in d eve lop ing  
“ m o re  sen s ib le , m ore  un ifo rm  and  m o re  
p red ic tab le  support law s ,"  which he 
v iew s a s  "c ru c ia l."

K ra u se  h a s  g on e  s o  fa r  a s  to su g g es t 
som ew ha t tartly that the existing child - 
support law s h ave  b e en  to le ra ted  this 
long "in their p resen t s ta te  o f d isa rray , 
u n ev en n e ss  and  c on seq u en t u n fa irn e ss  
on ly  b e c a u se  they h a v e  not b e en  e n ­
fo rced  with any  d eg re e  o l regu la rity ." (H is 
ita lics.)

Ferrering ou t erran t fa th e rs  fo r m a in te ­
n an ce  ch ecks  is a (onn id ab le  ta sk  lo r  
IV -D . N ew  J e rs e y  and  N ew  Y o rk  have  
p a s se d  new  law s au thoriz ing  au tom atic  
con fiscation  o l the w ag e s  o f n oncu stod ia l 
p a ren ts w ho a re  In a r re a rs .

"W e  co llec t fo r w om en  w ho  a re  on  
A D C  and  w om en  w ho a re  n o t ,”  s a id  Irwin 
B ro o k s , d irec to r o l N ew  Y o rk  C ity 's B u ­
reau  o l Ch ild  Suppo rt , w hich h a s  a  s u p e ­
rio r co llec tion  reco rd . U n fo rtu n a te ly , a s  
B ro o k s  po in ted  ou t, the  m o th e rs  w ho  
m an ag e  to s q u e e z e  by w ithout re so rtin g  
to pub lic aid a re  in e ffec t p en a liz ed  (o r 
their in d ep end en ce .

F o r w e lla re  fam ilie s , B ro o k s 's  sta ff can  
tap  the com pu te r sy s tem  o l the  sta te 's  
D epa rtm en t o l T axa tion  and  F in an c e , 
which s to re s  em p lo y e rs ' re p o rts  o l  the 
S oc ia l S ecu rity  num be r, q u a rte rly  e a rn ­
ings an d  a d d re s s  o f e a c h  em p lo y e e . 
O n ce  the n onpay ing  la th e r is t ra c ed , it's a 
com pa ra tiv e ly  s im p le  m a t le r  to au th o rize  
his em p lo y e r to deduc t the a r re a rs  from  
the m an 's o a y c h e c k  b e fo re  h e  g e ts  it.

That m oney  then g o e s  to  w e lfa re  to o ffse t 
the A D C  subs idy  pa id  to the fam ily .

"B u t,"  B ro o k s  exp la in ed , “ w e  don't 
h ave  a c c e s s  to the com p u te r fo r n on -w e l- 
fa re  c a s e s . T h o s e  w om en  h ave  to g o  into 
court o n  their ow n . W e  don't re p re se n t 
them . T h e  judg e  will th en  issu e  a supp o rt 
o rd e r , p ayab le  th rough  ou r co lle c tion  
unit. W e  m on ito r the  p aym en ts , send ing  
the fu ll am oun t to th e  fam ily .

"T a lk  to w om en  in the n on -w e lfa re  
g roup  and you  find th em  bitter and  fru s ­
trated . A hard  lo o k  h a s  lo  b e  taken  at 
what c an  be d on e  fo r  that g roup . T h e  s y s ­
tem  h a s  to be restru c tu re  lo  put teeth  
into the p rog ram  for th e  n on -w e lfa re  p o p ­
u la tion , which w ou ld  u ltim ate ly  s a v e  the 
gove rnm en t m on e y ."

In virtua lly  e v e ry  s ta te , c a s e s  in fam ily 
cou rts can  d rag  o n  fo r  w e e k s , e v en  
m on ths . Ju d g e s , c o n fro n ted  with o v e r ­
c row ded  d ocke ts  a n d  redu ced  p e rs o n ­
ne l, tend to g ive p riority to ch ild  a b u s e  
and neg lec t, le a v in g  su p p o rt app lica tion s 
for an o th e r d a y . O n e  o ffic ia l, w ho  re ­
q u es ted  anonym ity , b lun tly  d e sc rib ed  the 
fam ily cou rts in h is a r e a  a s  "a  m e s s ."

A lthough s o m e  s ta te s  sp o rad ic a lly  ja il 
d ese rting  p a ren ts , u su a lly  fo r w e e k en d s  
on ly , a  num be r o f ju d g e s  le a n  to the side 
o l the dese rting  fa th e r . T h ey  re a s o n  that 
supp ort p a ym en ts  p re se n t " a n  undue 
ha rd sh ip " fo r the m an , w ho  h a s  p rob ab ly  
rem a rried , w h ile th e  n e e d s  u, h is first 
fam ily will b e  s h o u ld e re d  by w e lfa re ,

T h3 t jud ic ia l p h ilo sop h y  inev itab ly  
sw e lls  Ihe w e lfa re  ro lls . "A  little o v e r 
e ighty p e rcen t o f fam ilie s  rece iv ing  
A FD C  a re  there b e c a u s e  o f n onpaym en t 
cil child su pp o rt,"  s a id  M iche lle  D . J e lfe r -  
son , O C S E  in fo rm a tion  o ffice r, .

Add a ll o l th is to g e th e r  and it's e a s y  to 
s e e  w hy n on c u s tod ia l p a ren ts  fe e l it's 
s a fe  to sh rug  o l f  U ie ir financ ia l com m it­
m en ts . " I d o  no t n e e d  to tell y o u ,"  a N ew  
Y o rk  S la te  le g is la to r sum m ed  up , "that 
m en w ho h ave  b e e n  o rd e re d  lo  p a y  child 
support le a rn  a ll t o o  qu ick ly an d  e a s ily  
that n on p a ym en t is  like ly  to b e  igno red , 
both  by the c o u r ts  a n d  by the law -en - 
lo rc em en t au th o ritie s ."

(continued on page 93)
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(continued from page' . .T h e  im pac t o n '.lh e  m o th e rs  I s  o ve r- ;,) 
i w he lm ing . “W e  s e e  m o th e rs 'e n t it le d  t o l  
. ch ild  su p p o rt  w h o  a re  w o rn  ou t b y  th e  J  
; p ro c e s s  o f  t ry in g " to ’ c o lle c t ."  s a id  S u e ' ;  
j J o n e s ,'  d ire c to r o f . .T h e  S in g le  P a re n t ”?; 
; F am ily  P ro je c t in N ew  Y o rk  C ity ? "W e  s e e " ; 
I.it.aJI th e  tim e . O n e  w om an  to ld  u s t .T y e l  
L b e e n ln  cou rt s e v e n te e n  tim es th is y e a r . j  
; I've u se d  up  a ll m y  vac a tio n  time.'aJI m y j  
L s ic k  le a v e , a ll m y  p e rs o n a l d a y s , j ram  "] 
j go ing  to risk  lo s ing  m y jo b  if I c on tin u e  4 
. th is w ay . S o  t‘m  throw ing in the  tow e l. I ^

I  A ccord ing  to M rs. J o n e s , e v e n  p e riod ic  .jj 
r la o s e s  in su p p o rt p a ym en ts  c re a te  a ’ ;  
i c h ro n ic 's e n s e  o f  p an ic  in the  cu s tod ia l . j  
"m o th e r ;." L e t 's  s a y  a  m an  re a lly  trie s  to .
. k e e p  up with h is p a ym en ts  but Is h o s p i - J  

ta lized . T h e re 's  a  g ap  o f th ree  m on th s  ,.;
, b e fo re  h e  c an  p ay  a ll h is  a r re a rs . M ean :  ;
• tima, sh e  h a s  to  b o n o w  from  re la t iv e s  2  
: and  friend s , S h o  ta k e s  ou t a  b an k  lo a n , if. j 
I the b an k  will g ive h e r o n e . H e r phone , j
• m ay  b e  cut o ff . S h e  can 't p rov id e  d en ta l j  
. c a re  fo r h e r  ch ild ren . A ny  little luxury'.'. 
;  m ust b e  sac rific ed . H e • cred it rating  is ;

sh o t and  n o n e  o t h e r  fr ie n d s  w an ts to s e e  : 
he r com ing . ■ ' \  - v ;:T " ’  "j

; . “ W h en  s h e  fina lly  g e l3 th e m o n e y . i t  a ll .
• h a s  to  g o  to p a y  o ff h e r d eb ts . W e 're  not 
, ta lk ing h e re  ab ou t acc ou n t e x e cu tiv e s
, with h ea lth y  b an k  b a la n c e s . W e 're  ta lk - t 

ing abou t se c re ta r ie s , b an k  te lle rs , low er- r 
| m an a g em en t k ind s o l p e o p le  w ho  h a v e  •
, n o  a ccum u la ted  sa v in g s . L o n g -ran g e  _ 

p lann ing  is im p oss ib le  fo r  th e se  w o m e n . ;. 
L ea rn ing  to budge t y o u r  m on e y— that's a  

i jo k e  w hen  y o u r in com e is e rra tic ."
T h o  m o th e rs 'a n x ie ty  o v e rs h a d ow s  Ihe 

' ch ild ren 's liv e s , o f c o u rs o . "W h en  a  f a n v ;
. ily sp lits  u p ,"  sa id  M arilyn  G o rd on , c a s e -  • 

w o rk  su p e rv is o r at the M id :B ro o k ly n  O f­
fice o l the Jew ish  B o a rd  o l F am ily  and  
C h ild ren ’s  S e rv ic e s , y h e  m an  c an  w a lk  
aw ay . He d oe sn 't g e t up at th re e  in the 
m orn ing  if tho ch ild  h a s  a . fe v e r . Ho 
doesn 't ta ke  tim e o ff to  s e e  the te a c h e r 
•when th e re ’s  a  s c h o o l p r o b le m ..

"It's inc red ib ly  d ifficu lt fo r  o n e  p a ren t. If 
y ou  then pu ll ou t the se c u n ty  b lan ke t o f 
child supp o rt , the w om en  o ften  fe e l th ey  
can 't c o p e . T h e y  re ac t first with an g e r, 
then with fe e lin g s  o l h o p e le s s n e s s  and  
h e lp le s s n e s s , then g e t ve ry  d e p re s s e d  
an d  frigh tened— though  I'm a m a z e d  at 
how  strong  m an y  o f th e s e  w om en  a re .

"T h e re 's  an o th e r a sp e c t , to o . K id s  a re  
ve ry  m uch  in the m idd le . A s e v e n -y e a r -  
o ld  d oesn 't u nd e rs tan d  w hy h is m othe r.

■ f
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D av id  L  C h am b e rs  is the au th o r o f M a k ­
ing  Fathers Pay (U n ive rs ity  o f C h ic a g o 1 
P re s s , 1 9 7 9 ) ,  a b o o k  frequen tly  quo ted  
by  m em b e rs  o f ch ild -su ppo rt activist 
g rou p s , in fact, C h am oe rs  m ight a lm o s t 
b e  ca lled  th e  guru  o f the m ovem en t, an  
hono rific  that m ad e  him  chuck le .

S o ft-v o ic ed , e rud ite , a c c e ss ib le  and  
em inen tly  re a s o n a b le , C h am b e rs  is a 
p ro fe s s o r  o f law  at the U n iversity  o f M ich­
ig an  Law  S c h o o l. H is in -dep th  study o f 
ch ild -su ppo rt e n fo rcem en t in 2 8  coun tie s  
in M ich igan , the s ta te  that h a s  been  m ost 
s u c c e s s fu l in inducing la th e rs  to p ay , illu ­
m ina tes the  en tire p ro c e s s  ot m ain te­
n an ce  c o lle c t ion  in the Un ited  S ta te s .

B e fo re  h e  kn ew  " to o  m uch ," C h a m ­
b e rs  adm itted , h e  w ou ld  h ave  g u e s se d  
that m ost p a ren ts— excep t th ose  w ho 
w e re  u n em p lo y ed  o r  w ho e a rn e d  s o  little 
that th ey  cou ld  b a re ly  su rv ive— w ou ld  
p a y  w ithout p rodd ing . N ow  sa d d e r and  
w ise r, he a ttribu tes fa ilu re  to pay  not on ly  
to ang e r an d  d ep re s s io n , but to d a rk e r 
m otiva tion s :

"T he m an  w ho u se d  h is w ife's a c c e s s  
lo  m on e y  during m a rria g e  a s  a  w ay o f 
keep ing  h e r se rv ile  and  d ep end en t m ay  
m ain ta in  this pattern  a fte r d ivo rce  fo r the 
sam e  p u rp o s e ."  And :

"U np red ic tab ility  in p a ym en ts  induces 
anx ie ty  in tho  w om an  and  is thus a  
s ou rc e  o f p ow e r fo r  the m a le , a ssu rin g  
him at o n c e  o f h e r d ep e n d en c e  on  him 
and  h e r c om p a ra tiv e  le s s e r  w o rth ."

M ich igan is o n e  o f m an y  s ta te s  that ja il 
fa th e rs  fo r  n onpaym en t, a  d eb to r's  p rison  
kind o f de te rren t that C h am b e rs  d o e s  not 
e n d o rse . "Ja iling  w o rk s  not s o  m uch  on  
p eop le  w ho  a re  ac tu a lly  sen t to ja il, but 
ra th e r b y  scanng  th o se  w ho a ren 't ,"  h e  
sa id  in a  te le p h o n e  in terv iew .

The  m ax im um  sen te n c e  fo r supp o rt- 
dodg ing  fa th e rs  in M ich igan is o n e  y e a r, 
"Bu t fo r  first o ffe n d e rs , this h a s  ju s t b e en  
ch an ged  by sta tu te  to fo rty -five  d a y s ,"  
C h am b e rs  sa id . "I th ink that's a  v e ry  
hea lth y  m ov e . T h e re  is ev id en ce  that ja i l­
ing p e o p le  w o rk s  it it's pa rt o f a  w e ll-o rg a ­
n ized  sy s tem  ot co lle c tion . But the re 's  no

ev id ence  that ho ld ing  p eop ie  fo r  lon g  
te rm s is h e lp fu l." ..

O n  the w ho le , C h am b e rs  w ou ld  p re fe r 
a  sy s tem  that re lied  o n  w age  a s s ig n ­
m en ts ra th e r than b a rs . "And ii w e rea lly  
w an ted  to  in c re a se  p aym en ts  in this 
coun try ,”  h e  sa id , “ w e  w ou ld  la rg e ly  
chuck the p resen t sy s tem .

"N ow ,”  h e  exp la in ed , " a n  e m p lo y e r , 
p ay s  a m an  h is c h e c k  e v e ry  w eek  o r  two 
w eek s . And the m an  h a s  to  rem em b e r to 
write that support c h e c k  an d  sen d  it to  his 
fo rm e r w ife . T h e  s ta le  t rie s  to  s c a re  him 
into rem em be rin g  to d o  that. It w e re a lly  
w ant to im p rove  the  ch ild -su ppo rt o p e ra ­
tion, w e h ave  to d ed u c t su pp o rt p a y ­
m en ts  regu la r ly  at th e  sou rc e— before 
the em p lo y e e  g e ts  the  p a y c h e c k ."

"Uke Social Security'?"
"E xac t ly ,"  C h a m b e rs  sa id . "M any  

s ta te s  perm it w a g e  a ss ig nm en ts , but no 
s ta le  h a s  the p ow e r to  b ind an  em p lo ye r 
in an o th e r s ta te . S o  fo r  that re a s o n , 
am on g  o th e rs , o n ly  a  n a tion a l w ag e -a s - 
s ignm en t sy s tem  w ou ld  w o rk . O n e  that 
C o n g re s s  c ou ld  im p lem en t. Bu t m y 
g u e s s  is that it w ou ldn 't p a s s  C o n g re s s ."

"W h y  n o t? "
"T h e  p rincipa l r e a s o n  is that w e ’re  in a  

stag a  o f  h is to ry  in w h ich the  P re s id en t 
and C o n g re s s  a re  p rim arily  th inking in 
te rm s o l re lum in g  p ro g ram s  to the s ta te s . 
T hey 're  not In te re s ted  in c rea ting  new , 
la rg e  fe d e ra l s y s te m s  (o r  a n y  p u rp o se .

"A  fu rth e r r e a s o n  is  that C o n g re s s  m ay  
ap p rop ria te ly  b e  re lu c tan t to se t up a n a ­
tiona l c om p u te r s y s te m  that kn ow s all 
ab ou t p e op le 's  b ro k e n  m a rria g e s  and  il­
leg itim ate ch ild ren ."

"Y o u  sa id  'a pp rop ria te ly .' II that re lu c ­
tance is a p p ro p r ia te , w hy  do  y ou  fa v o r 
such  a  n a tion a l s y s te m ? "

"I b e lie v e  in tough  c h o ic e s ,"  C h am b e rs  
sa id . " If it c o m e s  d ow n  to choo s ing  b e ­
tw een  low  c o lle c t io n s  an d  lo ts o f  ja iling  on  
Ihe  o n e  h and  a n d  h igh c o lle c t ion s  and  
in trus ion  into p riv acy  o n  the o th e r , o n  
b a la n c e  I p re fe r  h igh c o lle c t io n s ."

N ot e v e ry o n e , o f c o u rs e , is w illing to 
m ake  that c om p rom is e .
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w h o  is w o rried  b e c a u se  s h e  c an 'l p ay  the- 
ren t, b low s  up w h en  h e  a s k s  h e r to r a  
n ew  pa ir o f s n e a k e rs . It’s  v e ry  h a rd  to r the 
m o th e r no t to let h e r  a n g e r spiil o v e r , s o  
the  ch ild ren  te e l it's w rong  fo r them  to 
lo v e  their ta th e r b e c a u se  the  m other's s o  
an g ry  w ith him .-'''- -  - ; V ; -

“ ft’s  a ls o  ve ry  h a rd  fo r a  m o th e r not’ to 
s a y  to  the  k ids, 'W e  w ou ldn 't b e  in this 
rotten p la c e  if y o u r  fa th e r hadn't a b a n ­
d on ed  u s . ’ W h a t s om e tim e s  h ap p en s is
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that the m o th e r te lls  the fa th e r, 'L isten , if 
you 're  no t going to  g ive  support, you 're  
not going to s e e  the k id s .’ S o  what lo o k s  
like a  d o lla rs -an d -cen ts  is su e  h a s  la r -  

: reach ing  im p lica tions fo r  e v e ryb od y  in ' 
the fam ily ."  > v .-_

. . .  - The bottom  line, then , is  that c h i ld -su p - ' 
port p aym en ts a re  la rg e ly  w hat D r. Jud ith
H. C a ss e tty  o f the Un iversity  o f T e x a s  
ca lls  “ a  vo lun ta ry  p h en om en on  and  on e  
which cu ts a c ro s s  in com e c la sse s .''

W h y  d o  s o  m arry fa t h e r s e v a d e  t h e i r . .! 
-  respon s ib ilitie s lo  th e ir' ch ild ren ? T h a t ?  
-question  p roduced  a  va rie ty  o f an sw e rs  

’ from th e  e x p e rts  w e c o n s u lte d . ' I, •*; v- j.. ~-i 
U cyd  C u tsum pas o f  D anbu ry j C on * .- ; 

necticuL , a  law ye r sp e tia fiz in g  'e x c lu -  -• 
s ive ly  in  m a tr im on ia l'c a s e s , c licked  o f f ' -  
th ree b a s ic  r e a s ons . . t v v ' H ;

“ F irs t, financ ia l p re s su re s ,"  h d  sa id :.1; ; 
“W h en  y o u  sp lit o n e  h ou seh o ld  into tw o V  
h o u s e h o ld s , the sh e lte r  e x o e n s e  is 'a i-  '4

MOTHERS’ GROUPS
G ra s s - ro o ts  a ffirm ative -ac tion  g rou p s  

' a re  sp ring ing up a round  the coun try  to 
lobby  fo r  e ffec tive  en fo rc em en t o f 
child m a in ten an c e ; to s h a re  le g a l in­
fo rm ation  and to  h e lp  their m em be rs  
with em o tion a l s u p p o r t  - .

T h e  o rg an iza tio n s  h a v e  n am e s  like 
K IN D E R  (K id s  in N e e d  D e se rv e  
E qua l R igh ts , in Flint, M ich igan ), P E ­
C O S  (P a re n ts  En fo rc ing  C ou rt O r­
d e red  S u p p o r t  in E n fie ld , C onn ec ti­
cut), P O S E  (P a re n ts ' O rg an iza tion  fo r  
Supp o rt E n fo rc em en t, in B ake rs fie ld , 
C a lifo rn ia ), F O C U S  (F o i O u r Ch il­
d ren 's U npa id  S u p p o rt , in V ienna , V ir- • 
gin ia), and  O E C S  (O rg an iza t ion  lo r  
the E n fo rcem en t o f C h ild  S u p p o r t  in 
B a llim o re  C oun ty , M a ry la n d ).'

S o m e , like O E C S , ho ld  reg u la r 
m eetings , se n d  ou t n ew s le tte rs  and 
m ake  re fe r ra ls  to o th e r so u rc e s .

E la in e  F rom m , w ho is now  happ ily  
rem a rried  and  o p e ra te s  o n e  o l 
O E C S 's  fou r h o t lin es , sp en t 1 0  y e a rs  
'on w e lfa re  a fte r  h e r first h u sb and  
w a lked  ou t o n  h e r : " I w a s  eight 
m on ths p regn an t and  h ad  th ree  sm a ll 
ch ild ren  w hen  h e  le ft. A fte r a  few  pay ­
m en ts , h e  n e v e r  g a v e  m e  an o th e r 
penny . M y k id s w ou ldn 't kn ow  him if 
they m et him  o n  the  s lre e t ."

F o lro d e d  th re e  y e a rs  ag o , O E C S  
now  h a s  two ch ap te rs  and  4 5 0  m em ­
b e rs , inc lud ing a  sp rink ling  o f m en 
("b ro th e rs , s e c o n d  h u sb an d s , a 
c ou p le  o l c u s lo d ia l fa th e rs " ). T he  o r ­
g an iza tion  h o p e s  lo  e xp a n d  into a  n a ­
tional c ru sad in g  fo rc e ,

"T h e  v e ry  e x is te n c e  o f o u r  o rg an i­
za tion  an d  o th e rs  like il sh o w s  that the 
ch ild -suppo rt s y s te m  isn't w o rk ing ," 
sa id  M is . F rom m . "M os t A m e ric an s  
don 't re a liz e  tha t ch ild  su p p o rt is e v ­
e ry o n e  s p ro b lem . W h e n  a b s e n t p a r ­

ents' d o n ’t su pp o rt the ir ch ild ren , in . 
m any c a s e s  ta xp ay e rs  d o ."

O E C S  h a s  a Leg is la tive  C om m itte e  
that h a s  g iven  te stim ony  b e lo re  th e  
M ary land  G e n e ra l A ssem b ly  in A n ­
napo lis . A Pub lic  R e la tio n s  C om m it­
tee  re a c h e s  ou t to the m ed ia  and  p a r ­
tic ipates in the  p roduc tion  and  
distribution o f lite ra tu re . "A ll o f the in ­
fo rm ation  le a rn e d ,"  an  O E C S  fac t 
sh ee t s ta te s , " is  f re e ly  d isp e n sed , e i­
ther v e rb a lly  o r  p rin ted ."

M rs. F rom m  h a s  a  list o f 11 action  
g rou p s  that s h e  will m a il to a n y o n e  
w ho  re q u e s ts  it. W rite  to h e r at 1 1 9  
N icodem us R o a d , R e is le rs low n , M D  
2 1 1 3 6 . E n c lo s e  a  s tam p ed , s e lf-a d - 
d re s se d  e n v e lo p e . In an  em e rg e n c y  
on ly , ca ll h e r at 3 0 1 -8 3 3 - 2 4 5 8 .

P E C O S , m uch  sm a lle r , le s s  than a 
y e a r  o ld , h a s  abou t 3 0  m em b e rs . 
Y v on n e  P re s tw ich ,- th e  c o - fo u n d e r 
and  an  ed ito ria l a ss is ta n t fo r  th re e  
w eek ly  n ew sp ap e rs , w a s  a ls o  fo rc e d  
to turn to pub lic a s s is ta n c e  w hen  
ch ild -support p a ym en ts  fo r h e r th ree  
y ou n g s te rs  fa lte red . S h e  fou n d  w e l­
fa re  " a  d em ean in g  e x p e rie n c e ,"  a s  
did M rs . F rom m .

This re p o rte r a s k e d  M rs . P re s tw ich  
if sh e  cou ld  g ive  u s  tho n am e  o f a c u s ­
lod ia l m o th e r w ho  h a s  w on  h e r battle  
lo r  child su pp o rt , s o  that w e c ou ld  in ­
terv iew  h e r fo r " a  s u c c e s s  s to ry ."

"A  su c c e s s  s to ry  la s ts  o n ly  Irom  
check  to c h e c k ,"  sh e  c ou n te red . "I 
now  ece ive  ch ild  su p p o rl e v e ry  tw o 
w eek s . But it’s  a waiting g am e . I n e v e r 
know  w hen  the p aym en ts  will s lo p . 
T he  w eek  I re c e iv e  the ch ec k , I am  
su c ce ss fu l. But I don 't kn ow  if I will b e  
su c c e s s fu l two w e e k s  from  now . E v ­
e ry o n e  rece iv ing  ch ild -su p p o rt p a y ­
m en ts le e ls  the s a m e  w ay ."

, T /  income;.^
f ■ LEVELS, -

child-support"
PAYMENTS 
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w ay s  d ou b le d . Y o u  n ow  h ave  two units,'.' 
with new  light, h e a l,' te le p h on e  and  m ain-, 
ten an ce  b ills , a s  w e ll a s  a new  m o rtg ag e  
o r  an  add ition a l ren t to p ay . S o  the fa-", 
th a t 's  ability to p a y  is c o n s t r ic te d / ; ; - o ' / ’.-: 
. . .  “ S e c o n d , with d im in ished con tac t, th S ; 
fa th e rs  lo s e  in te re st in their ch ild ren . T he  
m an  m a y  tran s fe r to a  jo b  in a n o th e r city, V 
h is ex -w ife  m ay  rem a rry  and  m ov e  to  a n - / ’;

7 ;-:“ T h ird , h e  m a y  h im se lf rem a r ry  an d  ih - j 
c u r  . o th e r  fin anc ia l , ob lig a tio n s , which'

■ le a d s  h im  to fa ll sh o rt on  h is 'o rig in a l o b li­
g a tion . if h a 's  h au le d  into c o u rt fo r  a r ­
re a rs , h e  s a y s , 'W e ll, I'm  rem a rrie d  a n d / 

'n ow  l h a v e  a  b ab y  w h o  h a s  to e a t  too .'.; 
ju d g e s  a re ' fa c e d  ‘with’ th is a ll th e  t im e / 
'L e g a lly , th e  fa th e r 's 'o b lig a tio n  i s ’ still t o .  
the first fam ily.T-jT>*;.~
. Bu i d o n ’t th e se  fa th e rs  c on tin u e  to fe e l 

lo v e  a n d  c on c e rn  fo r  the  ch ild ren  o f  t h a t . 
first m a m a g e ? /

“ I s u p p o s e  th ey  d o ,"  C u tsu m p a s  sa id . 
“ T h e y  e x p re s s  it lo  m e  a ll the tim e—  ve r­
ba///, B u t I a ls o  h e a rw o m e n  sa y in g  to  m e  
o v e r  a n d  o v e r  ag a in , 'H e n e v e r  c o m e s . 

' a rou n d  to s e e  the  k id s , n e v e r s e n d s  th em  • 
a  ca rd , n e v e i b u y s  th em  a  gift, n e v e r  te le ­
p h o n e s . A nd h e  n e v e r  s e n d s  su p p o rt . ’ .
• “ Let's s a y  a  m an  w o rk s  at a  p h a rm a ­

ceu tica l c om p an y  in D anbu ry . H e  an d  h is ' 
w ife g rew  up h e re : T h e ir  em en d ed  fam ily  
is  h e re . H e  m ake s / s a y , thirty th o u san d  a  
y e a r , s h e  M a k e s  s ix te en , an d  th e re  a re  
tw o ch ild ren . If th e re 's  a  d iv o rc e , h e 's  g o ­
ing to p J b e c a u se  h e ’s  a s ta b le  p e rs o n . 
H e  c a re s  ab ou t h is ch ild ren . T h e re  a re  
r a re ly  p ro b lem s  with that kind o f  Ind ivid ­
u a l, e v e n  il h e  rem a rrie s / •* • :: -  .

“ Bu t n ow  m ix in a  li t fe  o f  m ob ile  A m e r­
ica— som e o n e  w ho  w o rk s  fo r  U n ion  C ar-- 
b id e ’ h e re  but w a s  in A tlan ta  la s t  y e a r,' 

.. '  and  next y e a r  is go ing  to C le v e la n d . H is  
w ife 's  from  A rk a n sa s /A fte r , th e  d iv o rce , 
sh e  g o e s  b a ck  the re  to b e  with h e r  fam ily .- 
H e stili liv e s  h e re , and  it's e a s ie r  fo r  h im  to  

;  fo rg e t h is k id s / pa rticu la rly  if th e re  a re  fi-
• n a n r ia i con s tra in ts . N ow  h e  g e ts  m a rrie d  
. /again/' Y ou  m ix ’ that in.’ T h e  new. w ife 's  
-■ /rig h t .th e re , look ing  a t 'h im  an d  saying', 
-  'Y ou 've  got'tb  ta k e  c a re /o f this o b lig a tio n / 
. ‘ A nd ’ it's e a s y  fo r  h im - to /s lo u g h 'o f f  h is, 
; /o th e r ob lig a tio n s ."
r T i .F r o m  O C S E  ch ie f S c h u tzm a n  c a m e  
/  ’ s ta tis tic a l; con firm a tioh :" “ F ive ' bu t "o f s ix  
' fa th e rs  rem a rry  an d  s ta rt a  s e c o n d  fam ily  
’ w ithin a  few  y ea rs / .T h 'a t se c o n d  fam ily . 

. ta k e s  p re c ed e n ce  in t e rm s o f  m on e y ." - - r -  
"; T h e  nation's" so a rin g ’ u n em p lo ym en t 
h a s  th rown a  m on k ey  w ren ch  irrto s o m e  

_' o f  the best-in ten tioned  fa th e rs ’ cap ac ity  
/ to  pay/ “ i’m  n o t d iscoun ting  the  fac t tha t 

jo b le s s n e s s ' h a s  re a lly  con tribu ted  a  
■"great d e a l to the w id e sp re ad  ra te  o f  n o n ­
p aym en t/ Y o u  can 't g e t b lo o d  from  a  tu r­
n ip ," sa id  D r. D o ris  J o n a s  F re e d , fam ily - 
law  spec ia lis t a n d  c h a irp e rs o n  o l th e  

' A m eric an  B a r A ssoc ia tion 's  C h ild  C u s ­
to d y 'a n d  S u pp o rt C om m itte e . “ But d is ­
sa tis fied  o r  d is in te re s ted  fa th e rs  and  e x -  
b 1 ibarids w ou ld  ju s t b e  s tu b b o rn  e n o u g h  

' not to pay . e v e n  if th ey  h ad  the m on e y . /. 
"' “ A g rea t m an y  fa th e rs  e n g a g e  law ye rs  
w ho  sta ll th e  cou rts . L o ts  o t th o s e  d o d g ­
ing fa th e rs  a re  no t sa t is fied  with the c u s ­
tody  a r ra n g e m e n t  T h e y  c la im  th ey  d on 't 
g e t to  s e e  the  k ids, e x c ep t o n  S u n d a y . I

* h a v e  found  that w hen  both  p a re n ts  h a v e  
input into the w h o le  d ec is ion -m ak in g

J i
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- FATHERS ’-: ' 
/ FIGHT BACK/.
In the p a s t y e a r , th e  fe d e ra l O ffice 
o f Ch ild  S u p p o rt  E n fo rcem en t 
(O C S E ) h a s  b e e n  au th o rized  to 
de liv e r to  th e  In te rn a l R e v e n u e  ' 
S e rv ice ' a  list o f  p a re n ts  th ree  
"m onths an d  at le a s t  $ 1 5 0  beh ind in r  
ch ild -support p a ym e n ts . T h e  IR S  
>s then em p o w e re d  to  d educ t the 
am oun t o f the  a r re a rs  from  an y  tax  

’ re fund s to w h ich  th e  reca lc itran t 
p a ye rs  a re  e n t i t l e d ; / - ’ •'• ;■•*>*/*' •* ' 

O C S E  d epu ty  d ire c to r ' F red  
S ch u tzm an  re p o rte d  t h a t ' 'th e  
ag en cy  o ffs e t 2 5 0 ,0 0 0  c a s e s  fo r  a 
tota l c f S 1 6 5 . 0 0 0 ,0 0 0  in 1 9 8 1 . 
"B u t,"  h e  a d d e d , “ w e  c a n  d o  that in 
w e lfa re  c a s e s  o n ly .”  • ^

F rom  o u tra g e d  fa th e rs , there  
have  th u nd e red  c h a rg e s  o f in va ­
s io n  o f p rivacy . A nd . in  P h ila d e l- 
ph ia , s ix c o u p le s  a r e  bringing a  
c ia ss -a c tio n  su it a g a in s t the fe d ­
e ra l g o ve rnm en t to  b a r  it from  c o n ­
fiscating re fu n d s  from  jo in t ly  filed 
in com e -tax  re tu rn s . T h e ir  law yer, 
S tep h en  F . 'G o ld ,  c o n te n d s  such  
action is u n con s titu t ion a l s in ce  the 
w ives cann o t b e  h e ld  le g a lly  liab le  
fo r  the su p p o rt o b lig a t io n s  o l their 
h u sb and s ' p re v io u s  m a rr ia g e s .

E
i :

I
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An im portan t tax  law  fa v o rs  the  n o n -■ 
cu s tod ia l fa th e r. W ith  iL law y e rs  re p ­
re sen tin g  h u sb aK d s  try to s tru c tu re  d i­
v o rc e  se tt lem en ts  s o  that the ir c lien ts 
p a y  to  their w ives a n d  ch ild ren  w hat is 
le g a lly  re fe r re d  lo  2 s "u n a llo c a te d  a li­
m on y  an d  child su p p o rt ,"  ra th e r than  
s im p le  “ ch ild  su p p o rt ."

“  'C h ild  su pp o rt' h a s  n o  tax  c o n s e ­
q u e n c e s ,"  e x p la in e d  U o y d  C u tsu m ­
p a s , a  C onnec ticu t m a trim on ia l a tto r­
n ey . "It h a s  n e ith e r ta x  b en e fits  fo r the 
p a y e r  n o r a d v e rs e  c o n s e q u e n c e s  fo r  
the rec ip ien t, H ow eve r, p a ym en t o f 
'u n a llo c a te d  a lim on y  an d  ch ild  s u p -

• . 7  t1* •

' port' h a s  v e ry  su b s ta n tia l tax b ene fits  
lo r  the  p a y e r and  is d e trim en ta l to the 
rec ip ien t, w ho  p ay s  ta x e s  a s  though  

■ the am oun t re ce iv ed  w e re  e a rn e d  
. in c o m e .' ;/ ; ;- ' / . ; ’ •!/'/ . . .
. H ow ev e r, a n o th e r m a trim on ia l s p e ­
c ia list in the s am e  s ta le , R o la n d  F . 
M oo ts  J r . , sa id  this ta x  b re a k  fo r  the 

’ h u sb and  " e n a b le s  h im  lo  p a y  h is 
lo rm e r fam ily  m o re  m on e v  an d  still 
h a v e  en ou gh  to live on  h im se lf."

M oo ts  a d d ed : "T o  that ex ten t, the 
le d e ra i g o ve rnm en t is underw riting  
the e x p e n s e s  o f a  lot o f th e se  d ivo rce  
s e tt lem en ts ."

-i

p ro c e s s— w hat th e  s u p p o r t  fig u re  will b e , 
w hen  h e ’ ll s e e  ih e  k id s , w h a t s c h o o ls  
they'll g o  to , w ha t th e  v a c a t io n  a r ra n g e ­
m en ts  will b e— th e  fa th e r s  will p a y  on

’ lim e if it's h u m an ly  p o s s ib le ."  -  . .
• A nge r and  d e p re s s io n  w e re  c ited  b y  

s e v e ra l au th o ritie s  a s  s t ro n g  m o tiv e s  fo r 
d e lin qu en cy  in p a y m e n t  a n g e r  at fo rm e r

• w ives , a n g e r a t ju d g e s , a n g e r  at b e ing  
d en ie d  the p le a s u re  o f  th e ir  ch ild ren ’s

, d a ily  c om p an y . S u c h  m e n  fe e l like o u t­
s id e rs , d ep riv ed  0 ) th e  d om e s t ic  com fo rt^  
th ey  p re v io u s ly  e r io y e d .

R em em b e rin g  th e  p a s t  can  p ro v e  
pa in fu l, e v e n  fo r  m e n  w h o  initiated the 
d ivo rce  su it. If w riting  a  su p p o rt  ch ec k  is a 
jo ltin g  rem in d e r o f  th e  c o n t ra s t  b e tw een  
then  and  n ow , la th e r s  a r e  apt to  a vo id  
both  the pa in  an d  th e  p a ym en t . N ot in fre­
quen tly , m e n  ju s t i fy  t h e s e  ac ts  o l om is ­
s io n  by c h a rg in g  th a t th e ir ex -w iv es 
w ou ld  h a v e  sp e n t th o  m o n e y  on  th em ­
s e lv e s  in s te ad  o f  o n  th e  ch ild ren .

A lthough  o u r  A m e ric a n  sy s tem  o f su p ­
port e n fo rc em e n t is  h e a v ily  s ta cked
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S h ou ld , ch ild -su pport p a ym en ts  c o rA )  
tinue to b e  m ad e  to  ,the_ cu s tod ia l:. ' 
m o th e r during th e  su m m e r w e e k s  o r  . 

■[months. that ,the_children_spend jvvith_^

■^TfThat's' o n e .o f  the p it fa lls ,"  R o la n d . -'. 
• JF. M oo ts  J r . , a  C onnec ticu t m a trim oT  : 
n ia l law ye r,. e x p la in e d /V ’A tto rn ey s ' ". 
s om e tim e s  fo rg e t to  in c lu de a  p rovA ., 
s ic n  abou t v a c a tio n  t im e jn  th e  s e p a -T : 

.ra tion  and  d ivo rce  a g re em e n ts .. 
A jA T h e  fa th e r trad itiona lly  ta k e s  th e - ' 
 ̂attitude, W e l l ,  I've g o t the ch ild ren  fo r  

t  th re e  w e e k s  and  I’m  pay in g  ail the ir 
■ expenses,.so  i sh o u ld  not p ay  c h i ld .'

-  T -  * V  T  * -7: * ^ 7 ■ ' / ' *S :T /y V ' - T  : •  "I‘
y u p p o rt  to the ir.m o the r fo r  that period .t^ j 

"And h e r pos ition  isA M an y  o f m y ..j 
e x p e n se s  a re  fix e d ..It  doesn 't.m a tte r.:*  
w hethe r' y o u ' j ia y e  .the ch ild ren  w ith .j

’ tm i iW  l'rr» n o innn .m n ro  font •

^ . . . , . . . »  j u . - r f . r t r t  ■

bedroom ; apa rtm en t in s te ad ;"o j - the   ̂
o n e -b ed ro b m )a p a rtm en t that is j a ll L ‘  

• w ou ld  n eed  fo r
’T "A  h ea led , a rg u m em -fo llow s f^ a n r l.^  
. p e rh a p s ’.'an o th e r , ro u r trd om  .s c e n e , . j 
with m o re je g a J  fe e s  o n  both  s id e s . AJI 'i 
that c an  b e  a vo id ed , M oo ts  sa id , b y . J 

's e t t lin g ' the i» u e J n . .a d v a n 'c e - .a n d b  
spe lling  it ou t in the a g re em en t. A R U h j

i aga in st the  cu s tod ia l m o th e r , g la ring  in*
■ equ ities c a n  a ls o  b e  m e ted  ou t to  the di*
! v o rced  fa th e r by w ha t P r o fe s s o r  K ra u s e  
: t e rn s  " th e  unb rid led  d isc re tion "" o f the 
J jud ic ia ry . ■??.>*'. •••>.' *
!• T w o  ju d g e s  sitting in the  s a m e  cou rt on  

the s a m e  d a y  c an  o rd e r  tw o m en  with the 
s a m e  in c om e  to p a y  d ra s t ic a lly  d iffe ren t 

• am ou n ts  o f . child m a in ten an c e . C on - 
verse ly ,'" an  "u n sk i lle d  w o rk e r w ho se  

’ w a g e s  b a re ly  lift h im  a b o v e  the p ove rty  
le v e l m a y  be  req u ired  to m a k e  the s am e  
supp o rt p aym en t a s  a  d o c to r  o r  a  law yer. 
T h e  in justice o f th e se  d e c is io n s  d o e s  not

CURTAILED !
RESOURCES |

T h e  1 98 1  repo rt o f th e  fe d e ra l O f- , 
fice o f  C h ild  S u p p o rt  E n fo rc em en t ,' 
(O C S E ) to C o n g re s s  w a rn ed  that 
e c o n om ic  cond ition s  a c ro s s  the ' I 
n a t io n e re  h am pe rin g  the  e ffo r ts  o f 
the ch ild -su ppo rt e n fo rc em en t b u ­
re a u s  (IV -D  a g e n c ie s ) o f e a c h  
s ta te  to in c re a s e  th e ir'su pp o rt c o l­
lec tion s . T h e  rep o rt a ls o  listed  
th e se  m a jo r p ro b le m s :

"M an y  s ta te s  a re  lab o rin g  u n d e r 
s e v e re  b udge t lim ita tion s , hiring 
c u tb ack s  a n d  s ta ff sh o rta g e s . 
T h e re fo re  w o rk  lo a d s  h a v e  in­
c re a s e d  a s  r e s o u rc e s  d e c re a s e . In 
add ition , s e v e ra l s ta te s  re p o rte d  
that len g th y  in te rn a l re o rg a n iz a - 
tic c ve re  h am p e rin g  op e ra t io n s ."

e n c o u ra g e— o r  som e tim es  e v en  p e r­
mit— the sm oo th  t ra n s fe r o f  m a in te n a n c e . 
c h e c k s 'o  ex -w ives and  ch ild ren . „

Su rp t.s ing ly , th e ' p ro fe s s io n a ls  and  
cu s tod ia l m o th e rs  w e in te rv iew ed d is ­
p la y ed  v e ry  little ou trag e  tow a rd  supp o rt- 
e vad ing  fa th e rs . F rom  the e xp e rts , th e re  
w a s  conce rn  fo r the  m o th e rs  and  k ids, 
a nd  a d e tach ed  attitude tow a rd  the m en . 
E ven  the v rom en  w h o se  p aym en ts  a re , at 
b e s t , . in e g u la r con fin ed  th em se lv e s  to ' 
their ow n d ilem m a . F rom  a ll q u a rte rs , 
th e re  w a s , to be  sure," s tro ng  d isap p ro va l 
o f the patte rn  o f p a te rn a l c a llo u sn e s s . 
But the d isap p ro v a l w a s implicit, not e x ­
plicit, and  s e e m ed  to stem  from  a  kind o f 
re s ig n ed  ac c ep tan ce . .

T h e  n o tab le  excep tion  w a s  R o la n d  F. 
M oo ts  J r . , m atrim on ia l a tto rney  and  
fo rm e r town c ou n se l o f N ew  M ilford , 
C onnec ticu t. H is indictm ent o f the run ­
aw ay  fa th e r w a s d irect, im p a s s io n ed  and 
un sp a ring . - j '  '

At 3 8 , M oots h a s  w itn e ssed  “ a trem en ­
d ou s  sh ift" from  h ou sew iv e s  to w ork ing 
m o th e rs  am on g  h is c lien ts . "T h e  w om en  
I fe e l so rr ie s t fo r ,"  he sa id , " a re  th o se  
w ho , at thirty o r  th irty-five , h a v e  to g o  un­
trained into tod ay 's  e c o n om y . T hey 'v e  
got to w o ik  a  fo rty -h ou r w eek , an d  s o . 
they 've go t babysitting e x p e n s e s  they 
don 't h a ve  en ou gh  m on e y  lo  p ay  fo r—  
e sp ec ia lly  if the  h u sb and  cuts ou t on  
th em  and  ta k e s  o ff ."

H ow  can  that b e  p re v en te d ?
"W e ll- ll! T h e re  ough t to b o  s o m e  type 

o f s tre am lin ed  p ro c e d u re  that w ou ld  g o  
in te rs ta te  in chas in g  th e s e  ind iv idua ls 
w ho  a re "— on e  hand  s la p p e d  the d e s k—

• “ to ta lly , totally ir re sp on s ib le  tow ard  their 
ch ild ren ! W e 'v e  tried the U n ifo rm  R ec ip - j  

. rocaJ E n fo rc em en t " o f .  S u p p o rt  Act \\ 
[U R E S A , which m a k e s  it p o s s ib le  to su e  . ; 
fo r ch ild  su p p o rt w hen  p a ren ts  a re  living ’ 
In d iffe ren t s t a t e s ) . . [ V . . . -U ; •
- "B u t that's a  ve ry  c u m b e rs om e  p roc - ; 
e s s  tha t ta k e s  fo re v e r . B e c a u s e  y ou ’ re :r, 
dea ling  w ith b u re au c ra c y— tw o b u re au " - ); 

‘  c ra c ie s . And th e re 's  noth ing to  p reven t 'a 
the m an , on c e  h e  g e ts  s e rv e d  the p a p e rs  ;• 

• ' . in th e  s ta te  w h e re  h e 's  re lo c a te d ,-from  J)
'' ju s t  tak ing  o f f a g a in ." ;'L U v T .  w 'T Y L L  

M oo ts  le a n e d  fo rw a rd . ‘ T h e r e ' s a c e r - R  
tain e lem en t o f  m e n  w ho a re  tota lly  irre - . -. 
s p o n s ib le ," h e  sa id . “ T h is  is m o s t in fu r ia l-  

: ing to m e . J u s t  a b s o lu te ly , the m os t--' 
'  in furiating to  m e !"  H is vo ic e  b illow ed , lik e .- ; 
' • a  sa il in h igh w ind . •*».;.• .XT-1-A - LV /.A  v  

"A  c a s e  in p o in t  I re p re se n te d  a  
w om arv—it h ad  to  b e  s ix  o r  s e v e n  y e a r s  , 
a g o . S h e  w ound  up  w ith 'the h ou se , the  
k id s an d  ch ild  su p p o rt . H e r h u sb and  to o k  - 

. ..off fo r  N ew  Y o rk  C ity . W e  h a v e  not fo u n d  1 
nim y e t  W e  did t ra c k  him  o n c e  to N ew  
J e rs e y  a n d  th en  h e  d is a p p e a re d  ag a in . : 
At th is poin t, h e  o w e s  h e r  w e ll o v e r  th irty .. 
th ou san d  d o lla r s  in ch ild  s u p p o r t  ; _ . R  
. "It is the m o s t  frustrating and , to m e , : 
the m os t unfair thing in the w orld !'’ . 
M oo ts 's  b a rito n e  b ou n c ed  o ff the b a c k  ; 
w a ll o f h is o ffic e . "T h is  m a n  h a s  tw o k ids ' 

. that h e 's  to ta lly  tu rned  h is  back o n ! .H e  ' 
will ta k e  n o  re sp on s ib ility  fo r ra ising 

.. them ; h e  w o n ’t s h a r t  the  em o tion a l p rob - 
lem s  that s h e  g o e s  th rough  in ra is ing  • 
them . A nd h e  w ill not e v e n  g ive h e r O N E  
D IM E i ' T h e  la s t  tw o w o rd s  w e re  an  ex - ■ 
p lo s ion  o f  a lm o s ' b ib lica l w rath , "It's ju s t ■ 
u n fa ir l"  M oo ts  s a id . "It's to ta lly  unfair!" *

' DOWN 
“TH E ROAD ;
1 -1 -,r i‘,u

"T h e  lik e lih ood  o f rem a rria g e  is 
la rg e ly  a  function  o f the. w om an 's  
ag e . a t the  .lim e  o f d ivo rce .' If. a 
w om an  is u n d e r thirty, sh e  h a s  a 
se v en ty -fiv e -p e ic e n t ch an c e  o f re ­
m a rry in g . B u t h e r c h an c e s  a re  sig-- 
n ifican tly  low e r if sh e  is o ld e r : b e ­
tw een  thirty and  lo rry , it's c lo s e r  to 

'< fifty p e rc en t , and  if sh e  is fo rty  o r  
• m o re  s h e  h a s  on ly  a  tw enty-e igh t- 
i p e rc en t c h a n c e  o f re m a rn a g e ," a c -  
! c o rd ing  to  D r. L e n o re  J . W e itzm an ,
| d ire c to r o f th e  C a lifo rn ia  D ivo rce  
[ Law  R e s e a r c h  P ro je c t, . •

i •
* k•( ’
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Juneau , A la sk a  9 9 S U  
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F e b r u a r y  29, 1984

N o r m  Gors u c h 

A t t o r n e y  G e n e r a l  

P o u c h  K

Juneau, A K  99811 

D e a r  Norm:

1 h a v e  m a n y  r e s e r v a t i o n s  about SJR 32, w h i c h  w o u l d  set up the m a j o r  

c a p i t a l  p r o j e c t s  fund. However, e v e n  if I thought it a good  idea, I 

w o u l d  o p p o s e  the r e s o l u t i o n  as n o w  d r a w n  b e c a u s e  the p r o po s e d  language 

w o u l d  d e s e c r a t e  the s tate c o n s titution!

S J R  32 does  v i o l e n c e  to A l a s k a ' s  c o n s t i t u t i o n  in terms of b asic d r a f t­

ing, style, and b a s i c  principle. It is i n c o n c e i v a b l e  to me that w h o e v e r  

dr a f t e d  S J R  32 had a n y u n d e r s t a n d i n g  of these e l e m e n t s  as they were 

c o n s i d e r e d  in w r i t i n g  the c o n s t i t u t i o n  o r i g inally.

Though, I must admit, the pr o p o s e d  n e w  s e c t i o n  17 of a r t i c l e  IX is 

c e r t a i n l y  not m u c h  w o r s e  than wha t  H a m m o n d  p e r p e t r a t e d  in p u s h i n g  

s e c t i o n  16, w h i c h  o ught to be t o t a l l y  r e w r i t t e n  if S J R  32 goes ahead.

(As a first step toward d e a l i n g  w i t h  this, I w o u l d  suggest a c lose 

c o m p a r i s o n  of l a n g u a g e  w i t h  the present c o n s t it u t i o n .  And if anyone 

cares, I'm sure T o m  Stewart, Burke Riley, K a t h e r i n e  N o r d a l e  and others 

a s s o c i a t e d  w i t h  w r i t i n g  the c o n s t i t u t i o n  w o u l d  h a p p i l y  j oi n  me in 

o f f e r i n g  their s e r vi c e s  toward a be t t e r  a p p r o a c h  to style and drafting.)

Yours, for a c l e a n  consti t ut i o n ,

S e n a t o r  Vic Fischer

cc: Senator Bill Ray



MEMORANDUM State of Alaska

THROUGH:

FROM

C u r r e n t l y ,  it a p p e a r s  t h a t  s e v e r a l  h u n d r e d  m i l l i o n  d o l l a r s  p e r  
y e a r  w o u l d  h a v e  to be  set a s i d e  t o r  t h e  r e s t  of  th i s  d e c a d e  in 
o r d e r  f o r  S u s i t n a  to be f i n a n c i a l l y  v i a b l e .  E a c h  y e a r  o f  d e l a y  
s u b s t a n t i a l l y  r e d u c e s  the p r o b a b i l i t y  t h a t  e n o u g h  f u n d s  w i l l  b e  
a v a i l a b l e  t o  b u i l d  it. E v e n  if S u s i t n a  is n o t  b u i l t ,  it  is 
u n l i k e l y  t h a t  a m a i o r  s h a r e  of  the f u n d i n g  n e c e s s a r y  to b u i l d  
o t h e r  l a r g e  a n d  i m p o r t a n t  p r o j e c t s  w i l l  be set a s i d e  u n l e s s  it 
is b e g u n - 1 n the_very_ne_ar f u t u r e .

T h e r e  a r e  a t  l e a s t  t w o  r e a s o n s  w h y  a " b u s i n e s s  as u s u a l "  a p­
p r o a c h  is l i k e l y  to p r o d u c e  le s s  t h a n  is n e e d e d  for t h e s e  
p r o j e c t s .  T h e  f i r s t  is that, f o r  m a n y  o f  t h e s e  l a r g e  p r o j e c t s  
a n d  e s p e c i a l l y  f o r  S u s i t n a ,  t h e r e  s t i l l  is n o t  e n o u g h  c l e a r  
i n f o r m a t i o n  to w a r r a n t  u n e q u i v o c a l  c o m m i t m e n t .  . A c t u a l  c o n s t r u c­
t i o n  m i g h t  n o t  b e g i n  for a n u m b e r  of  y e a r s  d u e  to the t i m e  
n e c e s s a r y  for r e q u i r e d  e n g i n e e r i n g ,  e n v i r o n m e n t a l  study, p e r m i t­
ting,  a n d  d e m o n s t r a t i o n  o f  e c o n o m i c  f e a s i b i l i t y .  It is d i f f i­
c u l t  u n d e r  " b u s i n e s s  as u s u a l "  to s e c u r e  large, a d v a n c e  a p p r o­
p r i a t i o n s  f o r  p r o j e c t s  t h a t  w i l l  n o t  e n t e r  the c o n s t r u c t i o n  
p h a s e  f o r  a y e a r  or  m ore, a n d  to w h i c h  the S t a t e  is n o t  y e t  
w i l l i n g  to s p e c i f i c a l l y  c o m mit. Yet, if s e t t i n g  a s i d e  t h e  
n e c e s s a r y  f u n d s  is d e l a y e d  u n t i l  c o n s t r u c t i o n  is a b o u t  to b e g i n ,  
the c h a n c e s  a r e  t h a t  the f i n a n c i a l  w i n d o w  o f  o p p o r t u n i t y  w i l l  b e  
too f a r  c l o s e d .  T h e  p r o p e r  r e s p o n s e  is n o t  to r u s h  i n t o  m a s s i v e  
f i n a n c i a l  c o m m i t m e n t s  b e f o r e  o i l  p r o d u c t i o n  g o e s  i n t o  d e c l i n e ,

H o n o r a b l e  B i l l  S h e f f i e l d  
G o v e r n o r

DATE: J a n u a r y  5, 19 84

8 3 1 - 1 7 2

4 6 5 - 3 5 6 8

s u b j e c t : M a j o r  P r o j e c t  F u n d

FILE NO:
G o r d o n  H a r r i s o n ,  Associa'tS’̂D i r e c t o r  
D i v i s i o n  o f  S t r a t e g i c  PlanningrELEPH0NEn o :

R i c h a r d  E m e r m a n ,  M a n a g e r  
O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  
D i v i s i o n  o f  S t r a t e g i c  P l a n n i n g

i  •

" I' \
A l t h o u g h  t h e  S t a t e  t r e a s u r y  w i l l  c o n t i n u e  t o  r e c e i v e  s u b s t a n t i a l  
p e t r o l e u m  r e v e n u e s  f o r  m a n y  y e a r s  to c o me, b e s t  e s t i m a t e s  
i n d i c a t e  t h a t  l a r g e  a n n u a l  c a s h  s u r p l u s e s  a b o v e  o p e r a t i n g  b u d g e t  
r e q u i r e m e n t s  w i l l  c e a s e  to b e  a v a i l a b l e  by  the e a r l y  1 9 9 0 's. 
T h e r e  is s t i l l  t i m e  to u s e  t h e s e  s u r p l u s e s  f o r  o n e  or  m o r e  m a j o r  
c a p i t a l  p r o j e c t s  t h a t  can s e r v e  as f o u n d a t i o n s  for A l a s k a ' s  
f u t u r e  e c o n o m y ,  b u t  t h a t  o p p o r t u n i t y  w i l l  p r o b a b l y  be  g o n e  
w i t h i n  the n e x t  six oi s e v e n  y e a r s .  P r i m a r y  e x a m p l e s  o f  su c h  
p r o j e c t s  a r e  S u s i t n a  h y d r o  .and t h e  K n i k  A r m  c r o s s i n g ,  w h i l e  
o t h e r  e x a m p l e s  w i t h  l o w e r  p r i c e  t a g s  i n c l u d e  B r a d l e y  L a k e  hyd r o ,  
E k l u t n a  w a t e r  s u p p l y ,  ro a d  a n d  p o r t  i n f r a s t r u c t u r e  for t h e  R e d  
D c g  m i n e  a n d  o t h e r  n e a r b y  m i n i n g  p r o s p e c t s ,  a n d  r e n o v a t i o n  
a n d / o r  e x t e n s i o n  of  the A l a s k a  R a i l r o a d .
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b u t  t o  s y s t e m a t i c a l l y  set a s i d e  t h e  f u n d s  n e e d e d  to a c c o m p l i s h  
m a j o r  p r o j e c t s ,  a n d  d r a w  d o w n  o n  t h e  f u n d s  o n l y  w h e n  s a t i s f i e d  
t h a t  a f u l l  s c a l e  c o m m i t m e n t  is in or d e r .

T h e  s e c o n d  r e a s o n  t h a t  a c o n t i n u a t i o n  o f  c o n v e n t i o n a l  c a p i t a l  
b u d g e t i n g  p r a c t i c e s  is n o t  l i k e l y  to m e e t  t h e  n e e d s  f o r  large 
p r o j e c t  f u n d i n g  is t h a t  the f u n d s  a v a i l a b l e  f o r  a n n u a l  c a p i t a l  
e x p e n d i t u r e  t e n d  to b e  s p l i t  i n t o  m a n y  s m a l l  p i e c e s  f o r  p u r p o s e s  
o f  g e o g r a p h i c  a n d  p o l i t i c a l  e q u i t y .  If a l l  s u c h  f unds a r e  m a d e  
s u b j e c t  t o  a p o l i t i c a l  a l l o c a t i o n  s y s t e m  s i m i l a r  to t h a t  in 
r e c e n t  y e a r s ,  a c c u m u l a t i o n  o f  s u f f i c i e n t  f u n d s  o v e r  s e v e r a l  
y e a r s  f o r  a n y  m a j o r  p r o j e c t  w o u l d  s e e m  t o  b e  a n  u n l i k e l y  o u t­
c o m e  .

T h e  m o s t  p l a u s i b l e  s o l u t i o n  to t h e s e  p r o b l e m s  is the e s t a b l i s h­
m e n t  of a m a j o r  p r o j e c t  f u n d  i n  w h i c h  d o l l a r s  c a n  be s t o r e d  for 
l a r g e  p r o j e c t s  t h a t  a r e  n o t  y e t  s p e c i f i e d .  A m o n g  the q u e s t i o n s  
r a i s e d  b y  t h i s  p r o p o s a l  a r e  t h e  f o l l o w i n g :

1. S h o u l d  the fu n d  be  e s t a b l i s h e d  by  s t a t u t e  o r  by 
c o n s t i t u t i o n a l  a m e n d m e n t ?

2. W h a t  r u l e s  s h o u l d  b e  e s t a b l i s h e d  f o r  m a k i n g  d i s b u r s e­
m e n t s  f r o m  the fund?

3. W i l l  it b e  n e c e s s a r y  f o r  t h e  p a t t e r n  of  fund d i s b u r s e­
m e n t s  to  e x h i b i t  g e o g r a p h i c  e q u i t y ,  or  is t h e r e  
a n o t h e r  w a y  to a s s u r e  t h a t  s u c h  e q u i t y  c o n c e r n s  w i l l  
b e  e f f e c t i v e l y  a d d r e s s e d ?

4. H o w  m u c h  m o n e y  s h o u l d  b e  d e p o s i t e d  in t h e  fund, f r o m  
w h a t  s o u r c e ,  a n d  f o r  h o w  l o ng?

S t a t u t e  o r  C o n s t i t u t i o n a l  A m e n d m e n t ?

A  d e d i c a t e d  f u n d  c r e a t e d  b y  c o n s t i t u t i o n a l  a m e n d m e n t  w o u l d  e n j o y  
the h i g h e s t  l e v e l  of p r o t e c t i o n  a g a i n s t  f u t u r e  u s e s  t h a t  a r e  n o t  
in k e e p i n g  w i t h  t h e  f u n d ' s  o r i g i n a l  i n t e n t .  In a d d i t i o n ,  
a u t o m a t i c  d e p o s i t s  to the f u n d  c o u l d  be m a n d a t e d ,  as w e l l  as 
a u t o m a t i c  r e t e n t i o n  o f  the f u n d ' s  i n t e r e s t  e a r n i n g s .  H o w e v e r ,  it 
is n e c e s s a r y  to p e r s u a d e  t w o - t h i r d s  of  e a c h  h o u s e  in the L e g i s­
l a t u r e  t o  p r o p o s e  s u c h  an a m e n d m e n t  in o r d e r  to g e t  it on t h e  
b a l l o t  a t  a g e n e r a l  e l e c t i o n .  T h e  n e x t  g e n e r a l  e l e c t i o n  o p p o r­
t u n i t i e s  w i l l  o c c u r  in N o v e m b e r ,  19 8 4  a n d  N o v e m b e r ,  1986. As  
e x p l a i n e d  b e l o w ,  t h e r e  is r e a s o n  to t h i n k  t h a t  an a m e n d m e n t  
p a s s e d  in N o v e m b e r ,  1986 w o u l d  c o m e  t o o  la t e  in the e x p e c t e d  
l i f e  o f  s u r p l u s  o i l  r e v e n u e s  to a c c o m p l i s h  the i n t e n d e d  p u r p o s e s  
o f  t h e  fund. In o r d e r  to b e  f u l l y  e f f e c t i v e ,  a c o n s t i t u t i o n a l  
a m e n d m e n t  to e s t a b l i s h  the f u n d  s h o u l d  a p p e a r  o n  the N o v e m b e r ,  
1984 b a l l o t .  T h i s  m e a n s  t h a t  t w o - t h i r d s  of e a c h  h o u s e  in the* 
L e g i s l a t u r e  w o u l d  h a v e  to a p p r o v e  t h e  p r o p o s a l  d u r i n g  1984. 
B e f o r e  p u r s u i n g  th i s  a p p r o a c h  to the e x c l u s i o n  o f  o t h e r s ,  it
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w i l l  be  i m p o r t a n t  to a s s e s s  t h e  l i k e l i h o o d  of  p a s s a g e  in t h e  
c u r r e n t  L e g i s l a t u r e .

A  s t a t u t o r y  f u n d  is e a s i e r  t o  c r e a t e .  It  i s  a l s o  e a s i e r  to a m e n d  
o r  r e p e a l .  A  s t a t u t o r y  f u n d  c a n  b e  e f f e c t i v e  o n l y  as l o n g  as 
s u p p o r t  f o r  i t s  o r i g i n a l  p u r p o s e  r e s i d e s  in t h e  L e g i s l a t u r e  a n d  
t h e  G o v e r n o r ' s  o f f i c e .  E a c h  d e p o s i t  t o  a s t a t u t o r y  f u n d  w o u l d  
r e q u i r e  e n a c t m e n t  o f  an a p p r o p r i a t i o n  b i l l .  O n  t h e  p o s i t i v e  
side, t h e  r e l a t i v e  ea s e  w i t h  w h i c h  s t a t u t e s  c a n  b e  c h a n g e d  m i g h t  
t u r n  o u t  t o  b e  a w e l c o m e  f e a t u r e  s h o u l d  t h e  S t a t e  b e  f a c e d  w i t h  
a b r u p t  a n d  u n a n t i c i p a t e d  d e c l i n e s  in p e t r o l e u m  r e venue.

R u l e s  f o r  F u n d  D i s b u r s e m e n t s

It  w o u l d  b e  s i m p l e s t  to r e q u i r e  o n l y  t h a t  an a p p r o p r i a t i o n  b i l l  
b e  p a s s e d  b y  t h e  L e g i s l a t u r e  a n d  s i g n e d  b y  t h e  G o v e r n o r .  B u t  
t h e r e  a r e  o t h e r  p o s s i b i l i t i e s  t h a t  w a r r a n t  s o m e  d i s c u s s i o n .
S h o u l d  t h e  s t a t u t e  or  c o n s t i t u t i o n a l  a m e n d m e n t  c r e a t i n g  the f u n d  . 
r e q u i r e  t h a t  i t  b e  s p e n t  o n l y  f o r  p r o j e c t s  t h a t  c o s t  m o r e  t h a n  
s o m e  t h r e s h o l d  a m o u n t ?  S h o u l d  i t  r e q u i r e  t h a t  d i s b u r s e m e n t s  b e  
m a d e  o n l y  a f t e r  t h e  full a m o u n t  n e e d e d  t o  c o m p l e t e  a p r o j e c t ,  o r  
p e r h a p s  t o  c o m p l e t e  a " s t a n d - a l o n e "  p h a s e  o f  a p r o j e c t ,  h a s  
a l r e a d y  b e e n  a c c u m u l a t e d  or  o b t a i n e d ?  S h o u l d  any so r t  of 
a d v i s o r y  g r o u p  b e  e s t a b l i s h e d  to r e c o m m e n d  u s e s  of the f u n d  
b a s e d  o n  e s t i m a t e s  of  r e l a t i v e  n e e d ,  m e r i t ,  a n d  f e a s i b i l i t y ?

G e o g r a p h i c  E q u i t y

It w i l l  b e  d i f f i c u l t  to d e a l  w i t h  q u e s t i o n s  o f  g e o g r a p h i c  e q u i t y  
u n t i l  t h e  p r o j e c t s  to be f i n a n c e d  b y  the f u n d  a r e  s p e c i f i c a l l y  
i d e n t i f i e d ,  a n d  t h e y  are n o t  l i k e l y  t o  be  i d e n t i f i e d  u n t i l  a f t e r  
the f u n d  is c r e a t e d .

P e r h a p s  t h e  L e g i s l a t u r e  a n d  t h e  G o v e r n o r  can p r o v i d e  for d i s ­
p r o p o r t i o n a t e  s p e n d i n g  in o t h e r  a r e a s  of the s t a t e  at the t i m e  
t h a t  f u n d  d i s b u r s e m e n t s  are m a d e .  T h i s  c o u l d  be e n c o u r a g e d  b y  
p r o v i d i n g  t h a t  d i s b u r s e m e n t s  f r o m  t h e  f u n d  r e q u i r e  m o r e  t h a n  a 
s i m p l e  m a j o r i t y  v o t e  in the L e g i s l a t u r e .

S i z e  o f  t h e  F u n d

U n d e r  c u r r e n t  f i n a n c i n g  p r o j e c t i o n s ,  c o n s t r u c t i o n  o f  S u s i t n a  
h y d r o  w i l l  r e q u i r e  a c c u m u l a t i o n  o f  a t  l e a s t  $3 b i l l i o n  (in 
n o m i n a l  d o l l a r s )  b y  the e n d  o f  t h i s  d e c a d e .  In e s t a b l i s h i n g  t h e  
d e p o s i t  r a t e s  f o r  an i n v e s t m e n t  fund, it w i l l  b e  n e c e s s a r y  to 
d e t e r m i n e  w h e t h e r  the S t a t e  is w i l l i n g  to f o r e g o  a l t e r n a t i v e  
e x p e n d i t u r e s  o f  t h i s  m a g n i t u d e ,  o r  s e t t l e  i n s t e a d  f o r  a s m a l l e r  
a c c u m u l a t i o n  that, w h i l e  s t i l l  v e r y  s i g n i f i c a n t ,  w o u l d  not b e  
a d e q u a t e  for S u s i t n a .

T h e  a n a l y s i s  b e l o w  is i n t e n d e d  to i l l u s t r a t e  the A d m i n i s­
t r a t i o n ' s  e v o l v i n g  v i e w  of t h e  f i s c a l  s i t u a t i o n  w e  face. I t  is
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b a s e d  o n  t h e  D e p a r t m e n t  o f  R e v e n u e  D e c e m b e r  1983 f o r e c a s t  o f  
p e t r o l e u m  r o y a l t i e s  and s e v e r a n c e  t a x e s ,  s u p p l e m e n t e d  b y  the O M B  
l o n g - r a n g e  f o r e c a s t  o f  o t h e r  r e v e n u e  s o u r c e s .  It a s s u m e s  n o  
r e i m p o s i t i o n  o f  p e r s o n a l  i n c o m e  t a x e s  n o r  r e p e a l  o f  the p e r­
m a n e n t  f u n d  d i v i d e n d  p r o g r a m .  A n n u a l  i n f l a t i o n  o f  6 p e r c e n t  is 
a s s u m e d .  T h e  m a n y  f e a t u r e s  a n d  a s s u m p t i o n s  of  t h e  a n a l y s i s  are 
i m p o r t a n t  s u b j e c t s  f o r  d e b a t e ;  t h e  i n t e n t i o n  o f  p r e s e n t i n g  t h i s  
i n f o r m a t i o n  is to  c o m m u n i c a t e  t h e  b r o a d  c o n t o u r s  o f  the A d m i n i s­
t r a t i o n ' s  c u r r e n t  v i ew. S p e n d i n g  a s s u m p t i o n s  a r e  m a d e  for 
p u r p o s e s  o f  i l l u s t r a t i o n  o nly.

T a b l e  1 d i s p l a y s  e s t i m a t e s  o f  t o t a l ,  u n r e s t r i c t e d  g e n e r a l  f u n d  
r e v e n u e  b a s e d  o n  3 0 t h  and 5 0 t h  p e r c e n t i l e  p e t r o l e u m  r e v e n u e  
f o r e c a s t s ,  a n d  g e n e r a l  fund o p e r a t i n g  b u d g e t  e x p e n d i t u r e s  a t  6 
p e r c e n t  a n n u a l  g r o w t h  and 8.5 p e r c e n t  a n n u a l  g r o w t h  (the l a t t e r  
r e f l e c t i n g  a d j u s t m e n t  for b o t h  i n f l a t i o n  a n d  e x p e c t e d  p o p u l a t i o n  
i n c r e a s e ) .

T a b l e  1

U N R E S T R I C T E D  G E N E R A L  F U N D  R E V E N U E S  A N D  O P E R A T I N G  E X P E N D I T U R E S

R e v e n u e s  E x p e n d i t u r e s

3 0 t h  P e r c e n t i l e  50 t h  P e r c e n t i l e  O p er. B u d g e t  Oper. B u d g e t  
FY_____________F o r e c a s t _______________ F o r e c a s t ____________ G r o w t h  @ 6% G r o w t h  @ 8.5%

1985 $ 3 2 3 8 $ 3436 $ 2 0 2 3 $ 2 0 2 3
1986 3 3 5 9 3 6 2 2 2144 2 1 9 5
1987 3 6 3 3 3961 2273 2 3 8 2
1988 3 6 2 5 3 9 9 9 2409 2 5 8 4
1989 39 4 1 44 3 6 2554 2 8 0 4
1990 37 8 6 4 5 4 6 2707 3 0 4 2
1991 3 5 0 9 41 7 9 2870 3 3 0 0
1992 3 4 3 1 40 8 5 30 4 2 3 5 8 1
1993 3 2 7 8 4 0 5 0 3224 3 8 8 5
1994 3 1 6 9 3 9 7 3 3418 4 2 1 6
1995 3074 3784 3623 4 5 7 4
1996 2 9 0 2 3 5 3 3 3840 4 9 6 3
1997 2954 3 6 2 5 4071 •* 5 3 8 5
1998 3 0 0 7 3 6 9 5 4315 5 8 4 2

I n  t a b l e s  2 a n d  3, o p e r a t i n g  e x p e n d i t u r e s are s u b t r a c t e d f r o m
e x p e c t e d  r e v e n u e s .  In this c a s e ,  t h e  l o w e r  s p e n d i n g  f i g u r e s  a r e  
s u b t r a c t e d  f r o m  t h e  m o r e  c o n s e r v a t i v e ,  3 0 t h  p e r c e n t i l e  r e v e n u e s ;  
a n d  t h e  h i g h e r  s p e n d i n g  f i g u r e s  f r o m  t h e  5 0 t h  p e r c e n t i l e  r e v e­
nues. In a d d i t i o n ,  c u r r e n t l y  k n o w n  G.O. d e b t  s e r v i c e  o b l i g a­
t i o n s  a r e  d e d u c t e d  in ea c h  case:



F Y

1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998

FY

1985
1986
1987
1988
1989
1990
1991
1 9 9 2
1 9 9 3
1 9 9 4
1 9 9 5
1 9 9 6
1997
1998
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T a b l e  2

R E V E N U E  A N D  E X P E N D I T U R E  A N A L Y S I S ;  3 0 t h  P E R C E N T I L E  R E V E N U E S

3 0 t h  P e r c e n t i l e  
T o t a l  R e v e n u e

O p e r a t i n g  B u d g e t  
@ 6 % G r o w t h

G.O. D e b t  
S e r v i c e

. $ 3238 $ 2 0 2 3 $ 170
3359 2 1 4 4 163
3 6 3 3 2273 155
3 6 2 5 24 0 9 148
3941 2554 136
3786 2707 120
35 0 9 2870 95
3431 30-12 68
3278 3224 60
3169 3418 34
3074 ' 3623 23
2902 3840 21
2954 4071 17
3007 4315 14

R e s i d u a l
F u n d s

$ 1 0 4 5
1052
1205
1068
1251
959
544
321

neg.
neg.-
neg.
neg.
neg.
neg.

T a b l e  3

R E V E N U E  A N D  E X P E N D I T U R E  A N A L Y S I S :  50t!l P E R C E N T I L E  R E V E N U E S

5 0 t h  P e r c e n t i l e  O p e r a t i n g  B u d g e t  G.O. D e b t  R e s i d u a l
T o t a l  R e v e n u e ____________ 0 8. 5 %  G r o w t h ___________S e r v i c e ________F u n d s

$ 3436 
3622 
3961 
39 9 9  
4436 
4546 
4179 
4 0 8 5  
4050 
3 9 7 3  
3784 
35 3 3  
3625 
36 9 5

F o r  t h e s e  c a s e s ,  the f o r e c a s t s  s h o w  e i g h t  to n i n e  y e a r s  of 
s u r p l u s e s  in e x c e s s  of  o p e r a t i n g  ne e d s .  T o  t h e s e  s u r p l u s e s  m u s t  
b e  a d d e d  the F Y  85 e x p e c t e d  c a r r y o v e r  o f  a v a i l a b l e  g e n e r a l  
funds. F r o m  t h e  s u r p l u s e s  m u s t  b e  s u b t r a c t e d  a l l  the loan

$ 2 0 2 3 $170 $ 1243
21 9 5 163 1264
2 3 8 2 155 1424
2 5 8 4 148 1267
2304 136 1496
3 0 4 2 120 1384
3 3 0 0 95 784
3581 - 68 436
38 8 5 60 105
4216 34 neg.
4574
4963

23
21

neg.
neg.

5 385 
58 4 2

17
14

neg.
neg.
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a p p r o p r i a t i o n s ,  s u p p l e m e n t a l s  a n d  p l a n n e d  s p e c i a l  d e p o s i t s  to 
t h e  P e r m a n e n t  F u n d  t o  c a l c u l a t e  n e t  f u n d s  a v a i l a b l e  f o r  c a p i t a l  
p u r p o s e s .  H e r e  a g a i n  s o m e  a s s u m p t i o n s  a r e  n e c e s s a r y :

1. L o a n  a p p r o p r i a t i o n s  o f  $260 m i l l i o n  p e r  y e a r  f r o m  FY 
19 8 5  t h r o u g h  F Y  1992.

2. S p e c i a l  P e r m a n e n t  F u n d  d e p o s i t s  o f  $100 m i l l i o n  p e r  
y e a r  for e i g h t  years.

3. S u p p l e m e n t a l s  o f  $50 m i l l i o n  p e r  year.

T a b l e s  4 a n d  5 s h o w  the c a l c u l a t i o n  o f  f u n d s  a v a i l a b l e  f o r  
c a p i t a l  in v i e w  o f  t n e s e  v a r i o u s  a d j u s t m e n t s :

T a b l e  4

M O N E Y  A V A I L A B L E  F O R  C A P I T A L  A T  30 t h  P E R C E N T I L E  R E V E N U E S

FY
R e s i d u a l
F u n d s

L o a n
A p p r o p r i a t i o n s  PF

S p e c i a l
D e p o s i t s S u p p l e m e n t a l s

A v a i l a b l e  
F o r  T o t a l  
C a p i t a l

1985 $ 1 4 4 5 * $ 260 $ 100 $ 50 $ 1035
1986 1052 260 100 50 642
1987 120 5 260 100 50 795
1988 1068 260 100 50 658
1989 1251 260 100 50 841
1990 959 260 100 50 549
1991 544 260 100 50 134
1992 321 260 100 50 —

* I n c l u d e s  $400 m i l l i o n  in e s t i m a t e d GF c a r r y forward.
-

T a b l e  5

M O N E Y  A V A I L A B L E  F O R  C A P I T A L  A T  5-6-b1r~"FERrctrNTILE REVENChTS

F Y
R e s i d u a l
F u n d s

L o a n
A p p r o p r i a t i o n s

S p e c i a l  
PF D e p o s i t s S u p p l e m e n t a l s

A v a i l a b l e  
F o r  T o t a l  
C a p i t a l

1 9 8 5 $ 16 4 3  * $ °60 $ 100 $ 50 $ 12 3 3
1 9 8 6 1264 26( 100 50 854
1 9 8 7 1424 J 100 50 1014
1988 1267 260 100 50 857
1989 1496 260 100 50 1086
1990 1384 260 100 50 974
1991 784 260 100 50 374
1992 436 260 100 50 26

* I n c l u d e s  $4 0 0  m i l l i o n  of e s t i m a t e d  GF  c a r r y forward.
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T a b l e  6 d i s p l a y s  t h e  a m o u n t s  t h a t  c o u l d  be  a v a i l a b l e  f o r  d e p o s i t  
in a m a j o r  p r o j e c t  f u n d  a s s u m i n g  " r e g u l a r "  c a p i t a l  b u d g e t s  of 
$500 m i l l i o n  p e r  y e a r  a n d  $7 0 0  m i l l i o n  p e r  y e a r  ( u n a d j u s t e d  f o r  
i n f l a t i o n )  t h r o u g h  1990:

T a t l e  6

M O N E Y  A V A I L A B L E  F O R  D E P O S I T  
IN A M A J O R  P R O J E C T  

F U N D

(in millions).
3 0 t h  P e r c e n t i l e  R e v e n u e s  5 0 t h  P e r c e n t i l e  R e v e n u e s

0 $ 5 0 0  O t h e r  0 $700 O t h e r  0 $500 O t h e r  0 $700 O t h e r
FY___________ C a p i t a l __________________ C a p i t a l _____________C a p i t a l  C a p i t a l

1985 535 335 733 533
1986 142 --------- 354 154
1987 295 95 514 •14
1988 158 --------- 357 157
1989 341 141 586 386
1990 49 --------- 474 274

T o t a l 1520 571 3018 1818

T h e s e
m i g h t

f u n d s  w o u l d  e a r n  
t h e r e b y  i n c r e a s e

i n t e r e s t  
the t o t a l

p r i o r  to b e i n g  e x p e n d e d ,  
d e p e n d i n g  on w h e t h e r  t h e

and

e a r n i n g s  a r e  r e t a i n e d  in the m a j o r  p r o j e c t  f u n d  or d e p o s i t e d  in 
the g e n e r a l  fund. T h e  a m o u n t  of  i n t e r e s t  a c c u m u l a t e d  w o u l d  a l s o  
d e p e n d  o n  t h e  s c h e d u l e  of d i s b u r s e m e n t s  f r o m  the fund.

Th e  a n a l y s i s  s u g g e s t s  t h a t  d e p o s i t s  to the fu n d  s h o u l d  b e  
s c h e d u l e d  to e n d  in F Y  1990, s i n c e  the p r o j e c t i o n  of f u n d s  
a v a i l a b l e  for a l l  c a p i t a l  s p e n d i n g  i n d i c a t e s  s e r i o u s  d e c l i n e  b y  
FY  1991. T h e  S t a t e  s h o u l d  h a v e  a m a x i m u m  l e v e l  of f i s c a l  
f l e x i b i l i t y  o n c e  the e x p e c t e d  c o n t r a c t i o n  in r e v e n u e s  b e g i n o  in 
e a r n e s t .



H o n o r a b l e  B ill( 
G o v e r n o r

lef f i e l d - 8 - C J a n u a r y  5, 1984

F i n a l l y ,  T a b l e  7 d i s p l a y s  the p e r c e n t a g e  o f  v a r i o u s  r e v e n u e  
s t r e a m s  t h a t  w o u l d  h a v e  t o  b e  d e d i c a t e d  to g e n e r a t e  t h e  t a r g e t  
f u n d  l e v e l s  s h o w n  in T a b l e  6:

T a b l e  7

A N N U A L  C O N T R I B U T I O N S  R E Q U I R E D  T O  R E A C H  
T A R G E T E D  F U N D  L E V E L S

3 0 t h  P e r c e n t i l e  5 0 t h  P e r c e n t i l e

C o n t r i b u t i o n ($1520) ($571) ($3018) ($1818)

% o f  n o n - t a x  
p e t r o l e u m  r e v e n u e *  17%

% o f  t o t a l  p e t r o l e u m  
r e v e n u e *  "%

% o f  t o t a l  u n r e­
s t r i c t e d  G.F. r e v e n u e  7%

6 %

3%

28%

13%

17%

8 %

8%

T h u s ,  f o r  e x a m p l e ,  8 p e r c e n t  of  t o t a l  p e t r o l e u m  r e v e n u e * *  
(before P e r m a n e n t  F u n d  d e p o s i t s )  w o u l d  h a v e  to b e  d e d i c a t e d  to 
b u i l d  a fu n d  o f  a p p r o x i m a t e l y  $1.8 b i l l i o n  a s s u m i n g  t h a t  the 
5 0 t h  p e r c e n t i l e  f o r e c a s t  w e r e  r e a l i z e d ,  a n d  w i t h o u t  c o n­
s i d e r a t i o n  o f  r e i n v e s t e d  i n t e r e s t  e a r n i n g s .

* B e f o r e  any P e r m a n e n t  F u n d  d e p o s i t s  ' ■

** T o t a l  p e t r o l e u m  r e v e n u e  i n c l u d e s  p r i m a r i l y  r o y a l t i e s ,  
s e v e r a n c e  taxes, c o r p o r a t e  i n c o m e  t a x  o n  o i l  a n d  g a s  p r o d u c e r s  
a n d  p r o p e r t y  t a x  on o i l  a n d  g a s  p r o d u c t i o n  p r o p e r t y .
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D r a f t  o f  A l t e r n a t i v e s

D r a f t  l a n g u a g e  f o r  the f o l l o w i n g  a l t e r n a t i v e s  has b e e n  p r e p a r e d  
b y  t h e  D e p a r t m e n t  of L a w  a n d  is a t t a c h e d  to t h i s  m e m o :

A- a j o i n t  r e s o l u t i o n  to  p l a c e  o n  the b a l l o t  a c o n s t i t u­
t i o n a l  a m e n d m e n t  c r e a t i n g  a M a j o r  P r o j e c t  F u n d  (MPF)

B. a b i l l  to  c r e a t e  a s t a t u t o r y  M P F

C. a b i l l  to a p p r o p r i a t e  $300 m i l l i o n  to the P o w e r
D e v e l o p m e n t  F u n d  f o r  c o n s t r u c t i o n  o f  u n s p e c i f i e d  
e n e r g y  p r o j e c t s  o t h e r  t h a n  t h o s e  a l r e a d y  u n d e r  c o n­
st r u c t i o n .

C h a r a c t e r i s t i c s  o f  t h e s e  o p t i o n s  a r e  d i s c u s s e d  t o p i c a l l y  b e l o w :  

T i m e  F r a m e  for D e p o s i t s

T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  w o u l d  m a n d a t e  t h a t  d e­
p o s i t s  to  t h e  M P F  b e g i n  in F Y 8 5  a n d  c o n t i n u e  t h r o u g h  F Y 9 0 ,  in 
k e e p i n g  w i t h  c u r r e n t  e x p e c t a t i o n s  for f u t u r e  r e v e n u e  
a v a i l a b i l i t y .  T h e r e  w o u l d  be  n o  m e n t i o n  of f u t u r e  d e p o s i t s  at 
all in t h e  p r o p o s e d  s t a t u t o r y  a l t e r n a t i v e s ,  s i n c e  s t a t u t o r y  
l a n g u a g e  r e g a r d i n g  s u c h  d e p o s i t s  c o u l d  n o t  b e  b i n d i n g  o n  f u t u r e  
L e g i s l a t u r e s .

A m o u n t  o f  D e p o s i t s

T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  w o u l d  r e q u i r e  t h a t  a n n u a l  
d e p o s i t s  to t h e  M P F  a m o u n t  to 10 p e r c e n t  o f  t o t a l  p e t r o l e u m
r e v e n u e ,  for t h e  f o l l o w i n g  r e a s o n s :

1. T h i s  a p p e a r s  to b e  e n o u g h  to  c o n s i d e r  t h e  p o s s i b i l i t y  
of f i n a n c i n g  S u s i t n a  s o m e t i m e  in the f u t u r e .  E x ­
c l u d i n g  i n t e r e s t ,  d e p o s i t s  of t h i s  m a g n i t u d e  s h o u l d  
c r e a t e  a f u n d  of a p p r o x i m a t e l y  $2 . 2  b i l l i o n  b y  F Y 9 1
( a s s u m i n g  6 p e r c e n t  i n f l a t i o n ,  5 0 t h  p e r c e n t i l e  p e t r o­
l e u m  r e v e n u e  f o r e c a s t s  f r o m  D e c e m b e r ,•1983). A s s u m i n g  
t h a t  9 p e r c e n t  i n t e r e s t  is e a r n e d  a n d  r e d e p o s i t e d  in 
t h e  MPF, a n d  t h a n  n o  d i s b u r s e m e n t s  a r e  m a d e  u n t i l  
FY91, t h e  f u n d  c o u l d  a m o u n t  to a p p r o x i m a t e l y  $ 3.0, 
b i l l i o n  at t h a t  time.

2. T e n  p e r c e n t  of t o t a l  p e t r o l e u m  r e v e n u e  is a c o n c e p t  
t h a t  is e a s i l y  g r a s p e d ,  a p p r o x i m a t e s  t h e  p r o p o r t i o n  
t h a t  is c u r r e n t l y  d e d i c a t e d  to t h e  P e r m a n e n t  F u n d ,  a n d  
t he a m o u n t  s h o u l d  n o t  s e e m  o v e r w h e l m i n g .  F o r  F Y 8 5 ,  
t h i s  w o u l d  r e q u i r e  a d e p o s i t  of  a p p r o x i m a t e l y  $3 0 0  
m i l l i o n ,  w h i c h  s t i l l  a l l o w s  an o p e r a t i n g  b u d g e t  of  
$2.1 b i l l i o n ,  a r e g u l a r  c a p i t a l  b u d g e t  o f  $ 7 0 0
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m i l l i o n ,  lo a n  a p p r o p r i a t i o n s  o f  $260 m i l l i o n ,  a n d  
s u f f i c i e n t  r e m a i n i n g  f u n d s  f o r  d e b t  s e r v i c e  a n d  o t h e r  
l i k e l y  o b l i g a t i o n s .

U s e  o f  M P F  I n t e r e s t

T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  r e q u i r e s  t h a t  i n t e r e s t  
e a r n e d  on  d e p o s i t s  a u t o m a t i c a l l y  a c c r u e s  to t h e  MPF. T h e  same, 
i n t e n t  is w r i t t e n  i n t o  t h e  p r o p o s e d  b i l l  c r e a t i n g  a s t a t u t o r y  
fund. H o w e v e r ,  i n t e r e s t  o n  a n  F Y 8 5  d e p o s i t  to the P o w e r  
D e v e l o p m e n t  Fund, w o u l d  a c c r u e  t o  t h e  g e n e r a l  f u n d  in t h e  a b s e n c e  
of a s e p a r a t e  a p p r o p r i a t i o n  o f  s u c h  i n t e r e s t  b a c k  in t o  t h e  P o w e r  
D e v e l o p m e n t  Fund.

T h r e s h o l d  S i z e  of  E l i g i b l e  P r o j e c t s

A  m i n i m u m  c o s t  of  $1 0 0  m i l l i o n  p e r p r o j e c t  is p r o p o s e d  in b o t h  
the c o n s t i t u t i o n a l  a n d  s t a t u t o r y ' v e r s i o n s . T h i s  is s e t  to a l l o w  
a r e a s o n a b l e  a m o u n t  o f  f l e x i b i l i t y  f o r  c o v e r i n g  su c h  p r o j e c t s  as 
B r a d l e y  Lake, the K n i k  A r m  c r o s s i n g ,  o r  e x t e n s i o n  of  t h e  A l a s k a  
R a i l r o a d ,  w i t h o u t  o p e n i n g  t h e  f u n d  to c a p i t a l  p r o j e c t s  t h a t  c a n  
b e  e f f e c t i v e l y  a d d r e s s e d  in t h e  r e g u l a r  c a p i t a l  b u d g e t  p r o c e s s .

C o m p l e t e  F i n a n c i n g  M u s t  Be In P l a c e

B o t h  t h e  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  v e r s i o n s  p r o v i d e  t h a t  
d i s b u r s e m e n t s  for a p r o j e c t  c a n n o t  be m a d e  f r o m  the M P F  u n t i l  
f i n a n c i n g  f o r  the c o m p l e t e  p r o j e c t  (or for a s t a n d - a l o n e  p h a s e  
o f  a p r o j e c t )  is in p l a c e .  " F i n a n c i n g "  i n c l u d e s  b o t h  d e b t  a n d  
e q u i t y  s o u r c e s  of funds.

T w o - T h i r d s  M a j o r i t y  R e q u i r e d

T h e  c o n s t i t u t i o n a l  v e r s i o n  p r o v i d e s  t h a t  a p p r o p r i a t i o n  b i l l s  to 
s p e n d  f r o m  t h e  M P F  m u s t  h a v e  . t w o - t h i r ds  m a j o r i t y  v o t e  in o r d e r  
to p a s s  the L e g i s l a t u r e .  T h e  i n t e n t i o n  is to a s s u r e  t h a t  
g e o g r a p h i c  e q u i t y  c o n c e r n s  a r e  p r o p e r l y  a d d r e s s e d  a t  t h e  t i m e  
t h a t  d i s b u r s e m e n t s  a r e  m a de. T h i s  p r o v i s i o n  is n o t  m e n t i o n e d  in 
the s t a t u t o r y  fu n d  l a n g u a g e  s i n c e  it w o u l d  b e  p o i n t l e s s  to do  so 
(a s i m p l e  m a j o r i t y  c o u l d  r e p e a l  t h e  p r o v i s i o n ) . -

S e l f - L i q u i d a t i n g  F e a t u r e

B o t h  t h e  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  v e r s i o n s  p r o v i d e  t h a t  
a p p r o p r i a t i o n s  f r o m  the F u n d  b e  r e c o v e r e d  a n d  r e t u r n e d  to t h e  
S t a t e  d u r i n g  the o p e r a t i o n a l  l i f e  o f  t h e  p r o j e c t .  T h e  i n t e n t  is 
to r e c o v e r  p r i n c i p a l ,  w i t h o u t  i n t e r e s t ,  f r o m  u s e r  fees.

R e l a t i o n  to C o n s t i t u t i o n a l  A p p r o p r i a t i o n  L i m i t

F o r  the c o n s t i t u t i o n a l  MP F ,  d e p o s i t s  w o u l d  n o t  r e q u i r e  a p p r o­
p r i a t i o n s  a n d  w o u l d  t h e r e f o r e  n o t  b e  s u b j e c t  to the
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a p p r o p r i a t i o n  limit. D i s b u r s e m e n t s  w o u l d  r e q u i r e  a p p r o p r i a t i o n s  
b u t  w o u l d  b e  e x e m p t e d  f r o m  the l i m i t  b y  l a n g u a g e  p r o p o s e d  in the 
c o n s t i t u t i o n a l  a m e n d m e n t .

A p p r o p r i a t i o n s  t o  t h e  P o w e r  D e v e l o p m e n t  F u n d  w o u l d  be  s u b j e c t  to 
the li m i t .  H o w e v e r ,  e x p e n d i t u r e s  f r o m  the F u n d  r e q u i r e  s i m p l y  
t h a t  t h e  L e g i s l a t u r e  a p p r o v e  t h e  p r o j e c t ,  n o t  t h a t  a n o t h e r  
a p p r o p r i a t i o n  b i l l  b e  p a s sed. T h e r e f o r e ,  e x p e n d i t u r e s  f r o m  the 
P o w e r  D e v e l o p m e n t  F u n d  a r e  n o t  s u b j e c t  to t h e  limit.

D r a f t  l a n g u a g e  to  c r e a t e  a s t a t u t o r y  M P F  is a n a l o g o u s  to t h e  
P o w e r  D e v e l o p m e n t  F u n d  in t h i s  r e g a r d .  A p p r o p r i a t i o n s  t h a t  a r e  
s u b j e c t  to t h e  l i m i t  w o u l d  b e  r e q u i r e d  to m a k e  d e p o s i t s  to  t h e  
MPF. H o w e v e r ,  e x p e n d i t u r e s  w o u l d  s i m p l y  r e q u i r e  p a s s a g e  of  
l e g i s l a t i o n  a p p r o v i n g  a p a r t i c u l a r  p r o j e c t ,  a n d  w o u l d  n o t  
r e q u i r e  an a d d i t i o n a l  a p p r o p r i a t i o n  b i l l  t h a t  w o u l d  b e  s u b j e c t  
to t h e  limit.

11

A t t a c h m e n t s

cc: w / a t t a c h m e n t s

N o r m a n  G o r s u c h ,  A t t o r n e y  G e n e r a l ,  D e p a r t m e n t  of L a w  
P e t e r  M c D o w e l l ,  D i r e c t o r ,  O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t '  
E m i l  N o t t i ,  C o m m i s s i o n e r ,  D e p a r t m e n t  of  C o m m u n i t y  a n d  

R e g i o n a l  A f f a i r s  
J o h n  S h i v e l y ,  C h i e f  of  S t a f f ,  O f f i c e  of  the G o v e r n o r



MEMORANDUM State of Alaska
TO :

r

FRO M :

i

T h e  H o n o r a b l e  B i l l  S h e f f i e l d

G o r d o n  S. H a r r i s o n  
A s s o c i a t e  D i r e c t o r  
D i v i s i o n  o f  S t r a t e g i c

d a t e : A p r i l  4, 19 84

F ILE  NO : 8 4 E - 7

T E LE PH O N E  NO : 4 6 5“3568

s u b j e c t : U p d a t e d  B u d g e t
W o r k s h e e t

a n n m g

T h e s e  b u d g e t  n u m b e r s ,.supersede t h o s e  t h a t  P e t e r  M c D o w e l l  p r o­
v i d e d  y o u  o v e r  t h e  w e e k e n d .  T h e y  i n c o r p o r a t e  t h e  r e c e n t  D O R
r e v e n u e  e s t i m a t e s .  A s  y o u  see, t h e r e  is a l m o s t  $4 b i l l i o n  on 
t h e  t a b l e .  N o t e  t h a t  w e  h a v e  a d d e d  t o  t h e  " u n f u n d e d  r e q u i r e­
m e n t s "  l ist. F o r  e x a m p l e ,  w e  s h o w  t h e  M a j o r  P r o j e c t s  F u n d  and 
HB 684 a t  $ 2 5 9  m i l l i o n ;  a n d  w e  a d d e d  an  F Y  85 d e p o s i t  to the
P e r m a n e n t  F u n d  o f  $100 m i l l i o n  (?).

m m

cc: J o h n  S h i v e l y ,  C h i e f  of  S t a f f
P e t e r  B. M c D o w e l l ,  D i r e c t o r ,  O f f i c e  o f  M a n a g e m e n t  

a n d  B u d g e t

R a y  G i l l e s p i e ,  b i r e c t o r  o f  L e g i s l a t i v e  R e l a t i o n s
J a y  H o g a n ,  A s s o c i a t e  D i r e c t o r ,  D i v i s i o n  o f  B u d g e t  R e v i e w

02-00!A|A«*. 10/791



I

B U D G E T  W O R K S H E E T  

($ M i l l i o n s ,  U n r e s t r i c t e d  G e n e r a l  Funds)

F Y  85 F u n d s  A v a i l a b l e  f o r  A p p r o p r i a t i o n  3 , 9 5 7 . 5
G o v e r n o r ’s R e c o m m e n d e d  O p e r a t i n g  B u d g e t  (2,224.9)
L o a n s  (170.0)
F Y  84 O p e r a t i n g  S u p p l e m e n t a l s  (8.0)
S e v e n  C a p i t a l  A p p r o p r i a t i o n  B i l l s  S i g n e d

to  D a t e  (715.2)

B a l a n c e  A v a i l a b l e  for R e m a i n i n g  R e q u i r e m e n t s  8 39.8

R e m a i n i n g  R e q u i r e m e n t s  (Estimates)

H B  684
D e p o s i t  t o  P o w e r  D e v e l o p m e n t  F u n d  2 00.0
R a t e  S t a b i l i z a t i o n  49.0
P o w e r  C o s t  A s s i s t a n c e  10.0

S u s i t n a  L i c e n s i n g  32.0
A n c h o r a g e  - F a i r b a n k s  I n t e r t i e  • 17.0
A l a s k a  R a i l r o a d  60.0
M a j o r  P r o j e c t s  F u n d  300 .0 &
T o b e l u k  C o n s e n t  D e c r e e  8.0
C o r r e c t i o n s  36.6
E k l u t n a  34.0
P r i b i l o f  H a r b o r  12.0
P e r m a n e n t  F u n d  C o n t r i b u t i o n  (FY 85) 100.0
F Y  85 Y e a r  E n d  B a l a n c e  \ 75:0i % —■ ■

T O T A L  9 3 3 . 6
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U N R E S T R I C T E D  G E N E R A L  F U N D  B A L A N C E S  A V A I L A B L E

F O R  A P P R O P R I A T I O N :  F Y  84 - 85
($ M i l l i o n s ,  M a r c h  1984 E s t i m a t e )

F i s c a l  Y e a r  1984

F Y  19 8 3  B a l a n c e  F o r w a r d  .. 79.9
P r o j e c t e d  F Y  84 R e v e n u e  ,i , 3 , 4 1 8 . 4
E s t i m a t e d  L a p s e  o f  P r i o r ' A p p r o p r i a t i o n s  100.0
R e p a y m e n t  o f  P r i n c i p a l  o n  R e s t r i c t e d

I n v e s t m e n t s  24.0
E x p l o r a t o r y  W e l l  D r i l l i n g  C r e d i t  (12.0)
A p p r o p r i a t i o n s  D u r i n g  1983 S e s s i o n  (2,832.6)
T r a n s f e r r e d  t o  P e r m a n e n t  F u n d  as o f

A p r i l  3, 19 8 4  ' , . (300.0)

F i s c a l  Y e a r  E n d  B a l a n c e  A v a i l a b l e
f o r  A p p r o p r i a t i o n  t, M l  .1

F i s c a l  Y e a r  1985

F Y  84 B a l a n c e  F o r w a r d  _ 477.7
P r o j e c t e d  FY  85 R e v e n u e  3 , 4 1 8 . 2
E s t i m a t e d  L a p s e  o f  P r i o r  A p p r o p r i a t i o n s  ' 50.0
R e p a y m e n t  o f  P r i n c i p a l  on  R e s t r i c t e d

I n v e s t m e n t s  24.0
E x p l o r a t o r y  W e l l  D r i l l i n g  C r e d i t  (12.0)

A v a i l a b l e  f o r  A p p r o p r i a t i o n  3 , 9 5 7 . 9

* D e p a r t m e n t  o f  R e v e n u e  m e a n  e s t i m a t e .

2
D e p a r t m e n t  o f  R e v e n u e  3 0 t h  p e r c e n t i l e  e s t i m a t e

8 4 E - 7
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J h k
iMi&sSk Alaska State Legislature

■ -'7"“
Senate Committee on State Affairs
V ic  Fischer, C h a ir  •  Pouch V

Juneau , A la sk a  99811 
Official Business (9 07 ) '165-4954

M E M O R A N D U M

TO: Al l  S en a t o r s

FROM: S e n a t o r  V i c  Fischc

RE: P e r m a n e n t  Fun d I n v e s t m e n t  in A l a s k a

DATE: F e b r u a r y  10, 1984

A t t a c h e d  is i n f o r m a t i o n  on w h a t  the A l a s k a  F e r m a n e n t  Fund C o r p o r a t i o n  is 

d o i n g  in the ar e a  of A l a s k a  investments.

It l ooks to me as if the Fund is m o v i n g  in the r ight d i rection, and the 

Board a p p e a r s  to be a w a re  of the need to mee t  pub l i c  e x p e c t a t i o n s  w i t h  

at l east some s i g n i f i c a n t  in v e s t m e n t s  w i t h i n  the state.



Alaska Permanent Fund Corporation
Pouch 4-1000 Juneau, A laska 99802 

TEL 907/465-2047 TLX 099-46-323

Fe br u a r y  7, 1984

The H o n or ab l e  Vic Fische r 

Al ask a S tate Senate 

Pouch V

Juneau, Alask a 99811 

Dear S e n a t o r  Fischer:

You have i nquired as to w hat programs are in p la c e - - a n d  what is planned for 

the f u t u r e — -with respec t to Alaska Perma nen t Fund C or po r a t i o n  inv est men ts in 

Alaska.

Pr ograms in Place

1. The Tr us te e s  have allo cat ed $80 m il l i o n  for  investm ent s in home 

mo rt ga g e s  (owner occupied, one to fo u r  units). These are offer ed 

at m ar k e t  rates, th i r t y- ye ar  term, f l oa t i n g rate adj u s t e d once 

annually. Currently, about $30 m i lli on has been u til iz ed  and $50 

m il l i o n  is available The pr og r a m  has been in e x i s t e n ce  fo r about 

two years. Use of tne p r o gr am  has been minimal since the Alaska 

Housin g Finance Corp ora tio n provides s ubsi diz ed rathe-- than market 

rates. Ou r p r o g r a m  is p op ula r with those seekin g housing loans 

o ve r  AHFC limits and with those w is h in g  to avoid AHFC step-up rates 

and the AHFC s h orte r maturity.

2. The Fund is a pu rc ha s e r  of AHFC  taxa ble  bonds backed by Alask an 

home mortga ges . When ma rke t y i e l d s  are s at i s f act ory , we have 

p ur cha sed  up to ten percent of an AHFC bon d issue. Our curr ent  

holdings are $25 million. The Fund ca nno t buy foreign bonds and 

ca nno t p ar ti ci pat e in AHFC E urobond transactions.



S e n a t o r  Vic Fisc her  

F e b r u a ry  7, 1984 

Page 2

Mew P r o g r a m  - March 1984

The T r u s t ee s have  been w or k in g  on a p r o g r a m  w hi ch  could place up to S200 

m i l l i o n  in A la sk a n  banks for use in o u r  local economy. U nde r this plan, 

the Fund w o u l d  pur c h a se  c e r t if i c a t es  of d e p o s i t  f r o m  banks and wou ld 

acc ep t  Alas ka loans as c ollateral. The p ro gr a m  has been f in ali zed  and 

will be bef ore  the Tr ust ees  fo r a d o p ti on  at the ir nex t me e t i n g on March 

23, 1984. A c t i o n  on this p r o g r a m  was tabled f ro m the last m e e ti ng  when 

r e p r e s e n t a t i v e s  o f  one of A l a s k a ' s  l a r g e st  banks t e s t i fi ed  that most 

banks w e r e  a was h w it h  funds and the p r o g r a m  w o u l d  not be used. The 

T r u s t e e s  be l i e v e the pr og r a m  sho uld  be put into place now, even though 

m a j o r  banks do not need the funds, so that w he n  funds are needed, a well 

d e s i g n e d  r a th er  than "baling w ire " p r o g r a m  will be available.

On the D raw ing  Board

The T rus te es  have r etained a c o n s u l t a n t  to d r a w  a c o m p r e h e n s i v e  plan for 

real es t a t e investing. A c o m p o n e n t  of the plan will address A l ask an 

pr ope rties. It is a n t i c i p a t e d  that a p r el i m i n a r y  report will be a v a i l­

able at the M a rch  meeting. H ope f u l ly , we will be abl e to address ways 

of  i nv es tin g w h i c h  (1) will not c o m p e t e  wit h priv ate  sect or Alask an 

investors; (2) will not creat e ne w pro jec ts (shopping centers a nd o ff ic e  

bu ild in gs )  whic h, thro ugh  c om p e t i ti on , will force marginal producers 

into financial stress; (3) will not cr e a te  glu t w h i ch  could result in 

poor e arn ing s to both the Fund and the p riv ate  sector.

Stand by P r ogra m

The Fund can be a p u rc ha se r  of those p ort ion s of loans w hi ch  are 

f e d e r a l l y  g u a r a n t e e d  (i . e . , it could buy 902 o f  an SBA loan--the 

g u a r a n t e e d  portion). To date the Ala sk a Industrial D e v el op m e n t  A u t h o r i­

ty has an act i v e p ro g r a m  and is m e e t in g  the total s t a t e wi de  need. If 

A I D A  could no lo nge r solely me et  the need, the Fund could as s i s t on a 

p a r t i c i p a t i n g  basis wit h AIDA.

I am  sure y ou  a p p r e c i a t e  o ur des ire  to invest w i t h i n  Ala ska  in such a m a n n e r  

that (1) we  do not d e s t ro y the l o n g- t e r m  fo rm a t i o n  of capital and along with 

it the b an ki n g  system; (2) w e  do not d e s t ro y the e q u i l i b r i u m  of the c o m p e t i­

tive p ri v a t e  sector; or (3) we do not u t i l iz e  the Fund as a social o r  p o l i t i­

cal tool t hro ugh  hid den  s u bs id i z a t i on  r a t h e r  than u t ili ze it as a sound, 

e c o n o m i c s - d r i v e n  savings acco unt  for all of our  people.



Se n a t o r  Vic Fischer 

Fe br ua r y  7, 1984 

Page 3

In vesting in Alaska is a ch al le n g e  w hi ch  will be met. It will take time and 

the e x e r ci se  of gre at care. I'm c o n f id e n t  that we can do it.

Please c on t a c t  me if I can be of f u r t h e r  assistance.

W a r m  reaards.

David A. Rose 

Execu tiv e D i r e c t o r

D AR/a ef

Enclos ure s



R E S O L U T I O N  OF T H E  3 0 A R D  OF T R U S T E E S  
OF T H E  A L A S K A  P E R M A N E N T  F U N D  C O R P O R A T I O N  

P E R T A I N I N G  T O  I N I T I A T I O N  OF A C E R T I F I C A T E  OF D E P O S I T  P U R C H A S E  
P R O G R A M  F O R  A L A S K A N  F I N A N C I A L  I N S T I T U T I O N S

R E S O L U T I O N  83-13

W H E R E A S ,  a p o r t i o n  of  the P e r m a n e n t  F u n d  p o r t f o l i o  is 

g e n e r a l l y  i n v e s t e d  in s h o r t - t e r m  U n i t e d  S t a t e s  T r e a s u r y  Bills; 

a n d

W H EREAS, this a s s e t  a l l o c a t i o n  p r o v i d e s  a c c e p t a b l e  

y i e l d s  to the Fund; and

W H E R E A S ,  the same r e t u r n  can be g e n e r a t e d  by 

i n i t i a t i o n  of a c o l l a t e r a l i s e d  c e r t i f i c a t e  o p d e p o s i t  p u r c h a s e  

p r o g r a m ;  and

W H E R E A S ,  s u c h  a p r o g r a m  m a y  a s s i s t  e c o n o m i c  

d e v e l o p m e n t  of the S t ate of A l a s k a  w h i l e  p r o v i d i n g  m a r k e t  r a t e s  

o f  r e t u r n  and m i n i m a l  risk;

N O W  THERE!-O R E  BE I i R E S O L V E D  that the T r u s t e e s  a d o o t  

the a t t a c h e d  g u i d e l i n e s  w h i c h  set f o rth an " A L A S K A  BANK 

C E R T I F I C A T E S  OF D E P O S I T  PROGRAM"; and

BE IT F U R T H E R  R E S O L V E D  Char the T r u s t e e s  d i r e c t  the 

E x e c u t i v e  D i r e c t o r  to i m p l e m e n t  sa i d  p r o g r a m ;  and

ITEM IX-B



B E  IT F U R T H E R  R E S O L V E D  that the T r u s t e e s  w i l l  a d d r e s s  

t h e  a m o u n t  of funds to be a l l o c a t e d  to the p r o g r a m  as p a r t  of  

e a c h  q u a r t e r l y  i n v e s t m e n t  review.

P A S S E D  AND A P P R O V E D  by the B o a r d  of T r u s t e e s  of  the 

A l a s k a  P e r m a n e n t  Fund C o r p o r a t i o n ,  this 2nd day of D e c e m b e r ,  

1983.

S t e v e  C o w o o r ,  C h a i r m a n  
B o a r d  o f  T r u s t e e s
A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n

A T T E S T :

D a v i a  A. Rose, E x e c u t i v e  D i r e c t o r

Page 2
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Revised 11/29/33

ALASKA P E R M A NE NT  FUND 

A L A S K A  BA N K  CERT IFI CAT ES OF D E P O S I T  P R O G R A M

POLICY

The Alask a P e r man ent  Fund will pu rch ase  c e r t if i c a t e s  of d e p o s i t  issued 

by Alask n banks at floating in ter est  rates for c e r t i f i c a t e s  of d e p o s i t  

for a t hree -ye ar term. Amount of c e r t i f i c a t e s  of d ep o s i t  to be p u r­

cha s e d  and int erest rate paid are p r e d e t e r m i n e d  by e s t a b l i s h e d  g u i d e­

lines. Fl oating rates are u tilized to p ro vid e m a x i m u m  pro te c t i o n in 
v ol at il e  mark ets  to the Fund.

PURPOSE

To m ake funds av a i l ab le  to Alaskan b a n ki ng  i n st itu tio ns,  as ''oquirc-d, on 

an open and c o nti nuo us basis in an ef fo rt  to make funds a v a i l a bl e  to 

a cc om m od a t e  an e x p a n s io n o f  the Ala sk a economy. It is not in te n d e d  that 

these funds will be used for a r b i t r a g e ope ra t i o n s , al tho ugh  it is 

r ec og n i z e d that a portion may be tem po ra r i l y u t il iz e d  for that purpose. 

W hi le  not mandato ry,  this p rog ram  en vi s i o n s that banks will m a k e  f l o a t­

ing rate loans w hic h mi nim ize  risks to banks and borrowers.

PRO G R A M  GL

1. Fund. 1 be avail abl e on a c on ti n u o u s  basis. The p r o g r a m  is o p e n  
e n d e d  w i t h o u t  a de ter mi ne d  t e r m inat ion  date.

2. C er t i f i c at es  of d ep os i t  will be issued by bun ks and p u r c h a se d  by 
the Fund for a sp ecific period of three years.

3. Interest rates will float q u a r t e r l y  th rou qh ou t the thr ee -y e a r
period.


