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APPENDIX n

State-by-State
Information on Marital Rape
Exemption Laws

by Joanne Schuiman

ShfJAttomey “otth the National Certer
Wmm and Femily Lss. It

A husband's rape of his wife is not a crime in most states. This legal
right of wife rape is known as the "marital rape exemption,"” and is in-

cluded in most states' rape statutes.
There are many types of marital rape exemptions. The state-by-state

summary divides the exemptions into the following categories.

catscoir _
[ Anollute Benption. A hushand can never be prosecuted for rape of his

wife jo long ait the parties are married- The exemﬁtion still applies
even if the Fartles are separated by court order. The exemption only
ends when the parries are divorced; when the man is no longer ety
the victim™* hushand.

Partial Berption. A hushand can be prosecuted for rape of s wife in
some circumstances. Some states allow prosecution if the rape
occurred after one spouse filed papers in court lo end the marriage,
or when the parties were not Living together. The event or
drcumstai.ee that ends the exemption differs from state to state.

Cihebitant Benption. A Man who is tiving with a woman that he is not
legally married to cannot be prosecuted for raping her. Often this
exemption is utated as a "defense," rather than a bar to prosecution.
Thus, the district attorney may institute rape charges against the
man, but he cannot be convicted of rape if he can prove he wai
living with the victim.

Volunttary Social Companion Exemphi— TNiS exemption may apply to
hushands, cohabitants and social companions (i.., datesg). There is no
requirement that the rapist live or have lived with the victim. Most
states that have this ryp' of exemption require that there have been
past voluntary sexual relations between the defendant and victim in
order for the "Exemption to apply. However, West Virginia does not
require any past »jxuai activity.
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No Ezrmpnm

Rope Degrees

Genur-Nrutral

Statutes

APpefDtx d

silet satute The Law doe* not mention whether hushand* may or ma
not be prosecuted for rape of their wives. It ha» been assumed, unti
recently, that husbands could rexbe prosecuted because of Hale's
alleged "common law" marital rape exemption. However, recent
lawsuits in New Jeney, Massachusetts and Florida have held that no
"common law" exemption exists. Thus, it is not dear if husbands can
be prosecuted for marital rape in these "silent" states. Whether
marital rape is a crime in these states w'U de?end on future judicial
dedJon, or legist,rive interpretation of the statutes.

The marital rape exemption has been abolished; husbands can be
charged with rape of their wives in all or most cases.

In some states, there are different "types” of rape, murder, assault, etc.
In most states, the criminal laws punish rape more or less severely
depending on the circumstances of the rape,&e.g., whether a weapon
was used; age. mental and/or .‘Jhysmal condition of the victim;
whether the assualt involved illegal sexual penetration, conduct,
contact or use of a foreign object%. These difference* in the law are
called "degrees.” It is not possible to give a uniform definition for
each "degTee" is each state bases it* rape degree* on different fictors.
(The fart that the marital rape exemption may apply in some raﬁe
degrees and not others has political and practical significance. The
law is say|n? that it will tolerate certain violence by hushands against
their wives that it will not tolerate between strangers. Practically, the
different application of the exemption, based on the degree of rape
charged, may decide whether marital rape cases will ever be
rioseculed or what, if any, penalty will' be imposed.)

Traditionally, the law defined rape as a crime only men could commit.

Thus, onfy hushands were granted the "immunity" or protection of
the maritai rape exemPtlon. Today, many states have rewritten their

. laws in gender-neutral terms. Under theSe new rape laws, women can
also be prosecuted for rape and the immunity granted under the
marital rape exemption is extended to both spouse*. The following
chart does not incorporate these gender-neutTal change* since it is
intended to reflect reality rather than pure "legalese.

These categories are general, and states may fall into more than one
category. In addition, considerable legislation and litigation has been oc-
curring over the last two years, and therefore the following chart only re-
flects the law as of July 1, 1981,

STATI
Alabama

Alaska

laws

CATSGORY STATUS Of MAXITAL KATt LAW citations*
1 Husbands and cohabitors Egle '6%?[-6-60U),
can nrivr be charged -

with rape of mate.

2 Husband can only be Stat § 11.41.443(a)
charged with ripe of
wife'if parries were liv-
ing apart jr he caused

'The citation* ire included 1o tntemtrd reader* can more easily obtain /uU details of thr«c



Arkansas

California

Colorado

Connecticut

Delaware

District of
Columbia

Florida

Georgia

No Esrmphm

No Eormphon
B Rrsl-Dryirt

Rapf I, 1

No ocxamption

STATUS Of KAJLTTAI Aa/1 iAW
severe thswaI injury
(beside* the rape).

Husband cannot be
charged with wife rape
while parries tre living
together.

Statute only exempts hus-
bands in statutory "ape
cases, Whether marital
rape is a crime will de-
pend on judicial deci-
sion or Ie%_lslatlve
Interpretation of “com-
mon law" exemption.

Husband can be charged
with crime of "spousal
rape." Thirty-day re-
porting requirement.

Husband cannot be
charged with rtpe of
wife while parties live
together.

Spouse/cohab.'ors ran be
charged with first
deﬁree rape; n trital and
cohabitor exemption (or
all other sexual as.aults.

"Voluntary social com-
panion” of victim can-
not be charged with
lint degree tape; this
may exempt husbands,
cohabitors and "dates."
Cohabitors (and spouses

|IVInH togethe_rLcannot

be charged with rape of
mate.

Not known If "common
law" exempriun applies,
making marital rape le-
8)(1*

Husbands can be.charﬁed
with rape of wife, the
same as a stTanger. Gwte
B, Lorry Smith)

Statute only exempts hus-
bands in’statutory rape
casej. Mantal rape muy
be legal under "common
law" exemption; will

All0«

Stat. §41-1805, w3y.

Pen. C. s aba

RS. $ 18-5-409

Pen. Code njja-e7(b),
as amended by H.B.
J247

R.5.D.C. $aa-aSot

S A $794.011

C.A. ( ab.aoot, ;0i8

"Thr citations «ce included so interested leaders ran more eaaily obtain lull details or these

[aws.



CAT1GO1Y
Hawaii
[daho
[llinois
Indiana
No Eimptitm
h Rnt* and
Seconi'-Dcfrrr
Rape; 1
Kansas
Kentucky
Louisiana

appendix n

[raras as uainai aam uw
depend on judicial deci-
sion or legisiati.e inter-
pretation of statute.

"Voluntary social com-
panion” of victim can-
not be charged with
forcible (Km degree)
rape: this maz exempt
hushands, cohabitors
and "dates." Husbands
cannot be charged with
"lesser" sexual assaults
of wife while parties are
living together.

Husband cannot be
charged with rape of
W. -€ wniats parties have
been living apart at least
IS0 days or legal action
for divorce or separation
started (petition filed).

Husband can rever he
charged with rape of
wife.

Husbands cannot be
charged with rapv of
wife wieit parties live
apart and court action
for separation or divorce
started (petition filed).

Husbands can be charged
with first and second
degree rape of wife.
Husbands and :ohabi-
tors cannot:be charged
with third degree sexual
abuse of mate.

Hushand can rever be
charged with rape of
wife.

Husbands and cohabitors
cannot be charged with
rape of Spouse uniat
gourt order of separa-

ion.

Husband cannot be
charged with rape of
Wife uness court order
of separadon.

QOTATIONS

R-S. 4 707-730 10 733

C 4 18-6107

AS. Ch. 38 4 11-1

SA. 433-aa-4-(h)

C A 4709-2 *0 709.4

SA. 4ar-sjoa

R5. 55lo.0to (3)

Th* annum if* included so tnirrcnnl readers can more easily obtain full details on the*



‘tioks'

=730 10 731

o

4ttt

W-t(b)

10 7098

of these

STAT1
Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

CaTTCO»Y
2,

Nt BExemptions

No Exemption

2%

No Exempron

APPENDIX n

STATUS Of MAJtn 1 tATtUW

Husbands and cohabitants
cannot be charged with
rape of mate while par-
ties living togetner.

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husbands can be charged
with rape of wife same
as a stranger (no ex-
emption).. ccemmtoatik
» Strnn)n)

Husbands cannot be
charged with rape of
wife wiess parties live
apart and court action
for separanon or divorce
started (petition filed).

Hushands can be charged
with rape of wife under
most circumstances.

Husband cannot be
charged with "sexual
battery" of wife wless

parties living apart. Sep-

arate "rape” statute
does roxexempt hus-

hands; unknown If mar-

ital ree is a crime.

Hushand cannot be
charged with rape of
Wife unlless COUrt order
of separation.

Husbands/cohabitants
cannot be charged with
rape of mate while par-
ties are living together.

Hushand can be charged
with rape of wite the
same as a stranger.

Hushands cannot be
charged with rape of
wife wiess parties live
apart and court action

for separation or divorce

started (petition filed).

379

chanoMs
\I}..S.A. Title 17A 43} 1.
.

A.C. 4 27-464D

A.L Ch. :6] 433; Ch.
177 439

MSRCC, Ch. 33 }
7340

SA. 4609.349

MCA 497-3-93 10
103, (Supp. 1980)

AS. 4366.010:3
R.C.) 4)-)-300

RS. } 38-319, 330

R.S. 4200.373

*T>ralationi are included 90 interestad reechrs can more esslly cotain 1l ot of these



STATI
New Hampshire

New JEISey

New Mexico

New Yjrk

North Carolina

North Dakota

Ohio

Oklahoma
Oregon

Pennsylvania

CiTICOBT
No EzmpHon

No Exemption

3.J

No Exenption

appendix N

STATUS OF UaUTAL SATI LAW

Husband ran be charged
with rape of wife under
most circumstances.

Hushands can he charged
with rape of wife, same
as a stranger (no ex-
emption).

Husbands/cohabitants
cannot be charged with
rape of their mates vn-
tas parries living apart
or legal action for di-
VOICe or separation
started (petition filed).

Hushand cannot be
charged with rape of
Wife unless court order
of separation.

Husband cannot be
charged with rape of
wife unas court order
of separation or spouses
living apart pursuant to
wntten agreement.

Husbands cannot be
charged with rape of
wife untas CO.irt order
of separation.

Hushand cannot be
charged with rape of
wife untas parries live
a[Jart and court action
started (petition filed)
or written separation
agreement entered into.

Husband can rewer be
charged with rape of
wife.

Husbands can be charged
with rape of wife same
8 a stranger.

Husbands/cohabitants
cannot be charged with
rape of mates untas par-
ties living apart or writ-
ten separation
agreement entered into.

OTATIO« *

RSA sﬁa-A.sj (H.B.
JIC. effective 8/81)

SA.} rC:id-}(b)

Sat. 530~9-te. a

Pen. L 5 130.00

CS.) 14-27.8

CA. 112.1-20-01, 02,

ORC $2907.01, 0S

SA Title 21) 11t
R.S. §163.305

SA. Title 18 ) 3103

"Th* atjtioni 4te includru <0 interntra readrn can morr rawly obtain full details of their



STATI

Rhode Island

South Carolina

South Dakota

Tennessee

Texai

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

CATTCOSY

2

33

APPENDIX D

STATUS Of MaUTAL IA/S LAW

Husband cannot be
charged with rape of
Wwife unas COUIt order
of separation.

h'usbxnd cannot he
charged with rape of
wife untas court order
of separation.

Husband can nrser be
charged with rape of
wife.

Husband cannot he
char?ed With rape uwtas
court action for divorce
or separation started
(petition filed).

Hushands and cohabitor
can rrer be charged
with rape of wife/mare.

Hushand cannot be
charged with rape of
Wwife untas court order
of reparation.

Husband can nrver be
charged with rape of
wife,

Unknown if marital rape
IS a crime.

Husband can nrorr be
charged with rape of
wife.

Husbands and cohabitants
can nrowr he charged
with raPe of mate.
"Voluntary social com-
panion” cannot be
charged with 1st degree
sexual assault (date-rape
exemption).

Husband cannot be
charged with rape of
wife untas parties live
apart and court action
for divorce or seFaratlon
started (petition filed).

Husband cannot be
charged with rape of
wife untas court order
of separation.

381

OTaTIONS

GL) 11-37-»

C.$ 16-3-658

CILA.)

CA.) 393702

} :i-02(a) ) at-ia

Crim. CA. $76-3-402,
407

SA. Title 13 } 3232

Code 1S.2-61. s
(effective 7/ 1/81)

R.C.A. Ch. 9A j4.010,
rstf. (SUpP., 1979)

Code 561-8B-1

S-A. 5940.227(s)

>V ) 6-4%307

. ‘The cliJfirns are included to Interested readers can more easily obtain hill details of these

liWi



ALASKA NETWORK ON DOMESTIC
VIOLENCE AND SEXUAL ASSAULT

110 Seward #13 Juneau Alaska' 93801
(907)586-3550

POSITION PAPER

SB528: An Act relating to the spousal defense to sexual assault 4V

The Alaska Network on Domesnc Violence and Sexual Assault, & rion~p r?ﬂrrRR'
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COMMITTEE REPORT

SENATE
FURTHER:
Date
Hr. President
The Committee on considered

and (a majority of the committee,) (the committee) reports it back with
the following recommendations:

] do pass

1 do pass with attachedamendment(s)
] replace with/or .adopt CS for
1 new title

same title and recommends

1 and attached a "LETTER OF INTENT" [ 1 NEW FISCAL NOTE
3 reports it: back without recommendation
i recommends referral to Committee
1EHBEUS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS
Chairman

Chairman recommendation"



TO: Senator Bill Ray
FRCil: Paula d. Scavera

DATE: April 4, 1984

SECTIONAL ANALYSIS SB 539

SECTION 1

Gives the court an option of offering ccimunity work in lieu of a fine
if the violator is unable to pay a fine.Sets a dollar value for each
hour of conrrunity work. Gives the court the option in misdemeanor
offenses of offering comnunity work for jail sentences. Adds language so
that the court imy order a defendant to do conminity v.ork as a condition
of parole.

(Due to new department that was created- on Line 20 the Department of
Health and Social Services should be deleted and Dep irtment of Cor—
rections inserted)

SECTION 2

Sets out guidelines for courts to follow in imposing ccommunity work
service for various types of offenses.

SECTION 3

Changes "he" to "the defendant™.

Aods cross references to the new language.



STATE OF ALASKA 1984 LEGISLATIVE SESSION

FISCAL NOTE _
Revision Date:

REQUEST: FISCAL DE"iAIL:
Bi 11/Resolution No.:SB 539 Agency Affected:DEPAK;,L1,:l. OF CORRECTION"S
Title:"An Act relating to community work. Program Category Affected:

Administration of Justice
Sponsor:Judiciary Committee BRU, Program or Subprogram(s) Affected:
Requestor: Judiciary Committee Northern, Southcentral & Southeaster!
Date of Request: April 6, 1984 Regional Corrections

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY84 FY 85 f 86 FY 87 FYy 88 FY 89
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC.
800 MISCELLANEOUS
TOTAL OPERATING -0-

CAPITAL -J- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)
TOTAL -0-

* *

* See Analysi s - Program Summary.

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

TOTAL

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

The source of funds to offset the impact of this bill ha-, not been identified by the bill
sponsor.

AN.fl] YS1C- Attach a separate page for any Analysis.

Prepared By: Roger C. Lange cf Phone: 465-3376
Division: Administrative ! S Date: April 9, 19~P~
approved by Commissioner: /[c”™u . /,, u™X Date: 9, / W
Department: DEPARTMENT*OFCORRECTIONS

Distribution:
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency (ies) 12/ 1/



FISCAL NOTE

SB No. 539
Page 2

ANALYSIS

111

Assumptions:

Enactment of Senate Bill No. 539 would expand ajthority for requiring
persons guilty of crimes to perform community work, and would
standardize tty. upper and lower limits of hours of community v/ork to
which a defendant could be sentenced according to the classification
of the offense. The bill also specifies that the work be performed
for and under the supervision of the State, a political subdividion
of the State, or a non-profit organization.

It is assumed that enactment of this bill would:

A. Increase the number of persons required to perform community
work over that which now exists;

B. Require effort by either the Department of Law or the Department
of Corrections to develop/coordinate community work programs;
and

LR
C. Increase the time-accounting activities required as a result of

increased number of participants.

Therefore, it is assumed that there will be incremental costs
generated as a result of this legislation, if passed.

Program Summary:

With the information available at this time, it is not possible to
predict the extent of fiscal 1impact on the Department of Corrections.
Community Counselors may be required to work with political
subdivisions or non-profit organizations to develop and/or expand
meaningful work projects. Depending on the time during the sentence
of an incarcerated person, additional supervision may be necessary to
accomplish the community work program. An adequate tecord Leeping
system must be kept to assure that all hours required for community
work are performed (recording of hours worked; running balance of
hours of work remaining, etc.).

It is the considered opinion of the Department of Corrections that it
will take a year of tracking to measure the fiscal impact of this
bill. There will be a fiscal impact, but the magnitude cannot be
estimated at this time.

Economic Impact:

Enactment of this bill would not have any significant impact on the
State"s economy.



FISCAL NOTE
SB No. 539
Page 3

1v. Impact on Local Governments:

Enactment of this bill may have a slight impact on local governmental
units supervising community work programs, but this impact should be

offset by the product of the work program.



DEPARTMENT OF CORRECTIONS
Pouch T
Juneau, Alaska 99811

POSITION PAPER
Senate Bill No. 539

"An Act relating to community work as a part of a criminal sentence."

Senate Bill No. 539 would expand authority for the community work
program for sentenced offenders and establish the minimum/maximum numbers of
hours a defendant could be sentenced to community work in the various classes
of criminal offenses.

The general public would benefit as a result of the performance of the
community work projects at little or no cost. It could also result in a
slight reduction in the number of inmate days of care when performance of
community work 1is done in lieu of incarceration.

The Department of Corrections agrees in concept with this proposed
legislation and supports its passage.

Prepared by:
R6fjer C. Lange vy
Internal Management Administrator

Date:

Approved by:
William W. Ladwig
Assistant Commissioner
for Administration
Department of Corrections

Date:



THE CITY AND BOROUGH OF JUNEAU

CAPITAL OF ALASKA

155 SOUTH SEWARD ST. JUNEAU, ALASKA 99801

April 4, 1984

Senator Bill Ray, Chairman
Senate Judiciary Committee
Alaska State Senate

Pouch V

Juneau, AK 99811

File: SB 539 (Community W.vk Services by Convicted Persons)
Dear Senator Ray and Members of the Judiciary Committee:

While the assembly of the city and borough has not had an opportunity to review
this bill and take a position on it, the municipality does presently participate
in a community work program with the state of Alaska.

I offer the following comments and suggestions for your consideration. First,
a close reading of the new language to be added in lines 10 through 15o0n page
1 indicates that a defendant convicted of a misdemeanor for which the court imposes
only a fine may not be offered the option of performing community work. Persons
convicted of a misdemeanor may be offered the option of community work only when
the sentence is imprisonment. 1 do not know whether this was “htentional or
not, but you may want to consider why a person convicted of a violation and fined
$100 may be given the option of community work while a person convicted of
a misdemeanor and fined $100 may not be given the same option.

There may be something of an inconsistency in the way violations are handled.
It appears under the new language to be added under AS 12.55.055(a) that the
court may offer the option of community work to a person convicted of a violation
and that the person works off the fine imposed at the rate of $5.00 per hour.
Unde*®" the new subsection (d) it appears that the court may require a person to
perform community work 1if they have been convicted of a violation. However,
under the standards that are proposed under the new subsection (d) a person convicted
of a violation may not be required to work less than eight hours nor more than
twenty hours. This means that a person convicted of a violation who is fined
$300 may be given the option of working off the fine by performing sixty hours
of community work; however, if the court wants to sentence the person to community
work it would be able to require only twenty hours of community work. If the
bill 1is amended to permit the court to offer community work as an alternative
to a fine for a misdemeanor conviction, the same type of prolem would probably

occur for misdemeanors. You may want to expand the range of \ "ub of work that



Senate Judiciary Committee April 4, 1984
Re: SB 539 Page Two

may be required when a defendant 1is sentenced tc perform community work. In
addition, the bill vraises the question of whether a sentence of performing
community work 1is in lieu of all fines and imprisonment or is in addition to
authorized fines and imprisonment, or is a partial substitute for fines or
imprisonment. Language clarifyi™ this question would be helpful. Also, if
it is intended that the common® work be a partial substitute for fine or
imprisonment, there should be sc v indication of how the conversion is made;
e.g., FTines at the rate of $5.00 an hour and imprisonment et the rate of eight
hours of community work for each day of imprisonment.

There are two matters of concern to the municipality. First, it appears that
this bill applies only to offenses committed under the state statutes. For example,
the new subsection (d) tracks with the state criminal code, and not with municipal
ordinances. If the courts are to be able to offer or require convicted defendants
to perform community work when the conviction is under a municipal ordinance,
the bill should be changed to clearly indicate that municipal ordinance violations
are included. If that is done, please bear in mind that the new subsection (d)
will probably have to be changed and that violations of municipal ordinances
range in seriousness from those of violations under the state criminal code to
class C felonies yet they are all lumped together under a single category of
ordinance violation.

The second area of concern to the municipality is the employee/employer relationship
of a person performing community work for the municipality and the liability
of the municipality for the acts of such community work persons while performing
community work. While there 1is an attorney general % opinion to the effect that
persons performing community work are not employees for worker®s comp purposes,
a statutory clarification of the status probably would not hurt; also, you may
want to change that status.

Municipalities and private nonprofit corporations hesitate to participate in
the community work program because of the added exposure to claims arising out
of acts of the person performing the community work. Because the community work
program is an alternative sentencing mechanism which is a function exclusively
within the purview of the court, it would seem appropriate to place liability
for the acts of the person performing community work on the court system. For
the purpose of providing protection to the municipalities and nonprofit corporations
that are willing to provide community work service opportunities to the court
system, 1 suggest that this bill be amended to make it clear that persons performing
comnunity work as a part of a sentence be considered employees of the court system
for worker®s compensation purposes and that the state assume the liability for
the acts of such persons if the acts are committed while the person is performing
his or her community work. This approach should do much to eliminate one of the
major problems municipalities and nonprofit corporations have in making available
opportunities for convicted persons to perforin community work.

City-Borough Attorney

GLStjr



TO: Senator Bill Ray
FROM: Paula d. Scavera

DATE: April 4, 1984

SECTIONAL ANALYSIS SB 539

SECTION 1

Gives the court an option of offering community work in lieu of a fine
if the violator is unable to pay a fine.Sets a dollar value for each
hour of conmunity work. Gives the court the option in misdemeanor
offenses of offering conmunity work for jail sentences. Adds language so
that the court may order a defendant to do community work as a condition
of parole.

(Due to new department that was created- on Line 20 the Department of
Health and Social Services should be deleted and Department of Cor—
rections inserted)

SECTION 2

Sets out guidelines for courts to follow in imposing community work
service for various types of offenses.

SECTION 3

Changes "he" to "the defendant".

Adds cross references to the new language.



COMMUNITY WORK SERVICE

YEARLY REPORT

Office Location All Southeast Offices Year 1983

Felony Clients:

Referred This Year 1?2
Active This Year e 152
Terminated Favorably This Year 24
Terminated Unfavorably This Year 12
Total # Hours Performed 7,844

Misdemeanor Clients:

Referred This Year 276
Active This Year 364
Terminated Favorably This Year 20
Terminated Unfavorably This Year 12
Total $ Hours Performed 3,332

Juvenile Clients:

Referred This .Year 208
Active This Year 292
Terminated Favorably This Year 76
Terminated Unfavorably This Year 16
Total jf Hours Performed 2,452

Diversion Clients:

Referred This Year

Active This Year 67
Terminated Favorably This Ye ar 43
Terminated Unfavorably This Year 13
Total £ Hours Performed 2,022

Grand Total Hours Performed This Year 15,650
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REPLY TO:

DEPARTMENT OF LAW K> POUCH KT

JUNEAU. ALASKA 99811
PHONE: (907) 465-3678

CRIMINAL DIVISION O 941 W 4th ST.

PRETRIAL DIVERSION PROGRAM ANCHORAGE. ALASKA 99501
PHONE: (907) 276-3508

March 27, 1984 o 733 7th AVE
FAIRBANKS. ALASKA 99701

PHONE: (907) 452-7713

The Honorable Thomas E. Schulz
Presiding Judge

First Judicial District

415 Main St.

Ketchikan, AK 99901

Re: Community Work Service
Guidelines

Dear Judge Schulz:

I want to thank you for your time when 1 was 1in
Ketchikan on February 16. Our discussion on the community
work service program vrenewed my hope that some of the
problems we are experiencing can be rectified and that this
program will achieve 1its full potential as an alternative
disposition for offenders. I apologize for rot getting back
to you earlier on this matter, however, with the Legislature
in session it seems as though some of my normal responsi—
bilities get relegated to the back burner.

As you are aware, the Pretrial Services Section of
the Criminal Division, Department of Law 1is responsible for
the placement and monitoring of offenders in community work
service. Ac an adjunct to employment of community work
service for diverted offenders, we contracted with the Adult
Corrections Agency to provide a similar service for sen-—

tenced felons. At the time we entered into this agreement,
we sought a <consolidation of work wunder this program in
order to promote uniformity in 1its application. As we

undertook to perform these contracted duties, we Jlikewise
decided to offer our services to the district courts for

sentenced misdemeanants. As we were under no duty to offer
this service, 1t became our Jlowest priority, and we would
undertake it to the extent of our available resources. We

believed that this would offer a greater range of con-—
structive alternatives to the courts at sentencing while,
likewise continuing the uniform standards that are necessary
to an efficient and successful program. Until recently we
have been very satisfied with the cooperation between the
community work, service staff and the judiciary, and we fTeel
that, at least 1in the First Judicial District, the progranm
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is working well. However, as of lately, we are beginning to
experience some difficulties, particularly with the service
offered to District Court. I am disinclined to discontinue
this service, however, unless the problems are rectified, |1
will find it necessary to do so. As you suggested, 1 have
reviewed the problems we are experiencing, and offer the
following standards for your consideration. I feel if these

standards are wutilized throughout the First Judicial Di—
strict, the community work service program will continue to
be an efficient and successful alternative program.

The nature of the problems we are encountering 1is

wide. District court judges are ordering the performance of
community work service 1in Jlieu of the payment of fines.
While not an objectionable practice, obvious abuses are
coming to light. For example, performance of a single 1Dur
of community work service in lieu of a $10 fine amounts to a
significant waste of my staff*s time, not to mention the
difficulty | have in believing that an offender didn"t have

$10, and had no prospects of procuring $10 within the
foreseeable future.

It is becoming evident that the inquiry and
examination of offenders sentenced to pay fines under AS

12.55.035 1is not being conducted. Routinely, offenders are
ordered topay fines and immediately wupon denial of the
ability topaythe fine, they are given community work

service inlieu thereof. AS 12.55.035(d) provides a pro-—
cedure whereby the <court can permit an offender to pay a

fine over a period of time. Awareness and employment of
this provision would vest some integrity in AS 12.55.035,
and foreclose obvious abuses. Additionally, | believe the

court has the 1inherent power to bring an offender who is
"unable™ to pay a fine back before it and have that offender
voluntarily execute an assignment of a permanent fund
dividend to satisfy an outstanding fine. Finally, on this
issue, | believe that it is implicit in the Court of Appeals
decision in Brezenoff v. State, 658 P.2d 1359 (Alaska 1983)
that the court needs to fully explore an offender®s claimed
inability to pay before it makes that determination.

Another problematic area 1is the failure of the
courts to follow through on those individuals who fail to
perform community work service. While it may be somewhat
inconvenient for some judges to do so, the fact that an
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offender has 1i1gnored the court®s jJjudgment to perform com—

munity wo
again, my

rk service should not be dismissed. Time and
staff has attempted to put some teeth into the

court®"s orders by unfavorably terminating offenders who fail
to perform communitywork service. To our knowledge, in

Ketchikan,

and Juneau,

nothing ever happens to these offenders (In Sitka
Orders to Show Cause are issued, and offenders

are held to answer for failure to comply). Rather, of —
fenders in Ketchikan are either rereferred for community

work service or the court merely dismisses the jJjudgements
without satisfaction. Needless to say, in smaller communi —

ties such
to back up
community

as Ketchikan, word of the court®"s disinclination
its judgments becomes common knowledge within the
and operates to destroy the effectiveness of

programs such as community work service.

operation

Consistent with your request, | have discussed the
of the community work service here 1in Southeast

with my staff. We offer for your consideration the follow—
ing minimum standards which need to be met to ensure a

successful

program:

Minimum Number of Hours. Considering there 1is a
certain amount of time which we must 1invest 1in
each referral for screening, placement and moni—

toring functions, as well as paperwork for -each
referral which we require of placement agencies,
it is nc osu-effective to work with any offender
who has - than eight hours of community work
service jform.

Community .ork Service in Lieu of Fines. C.W.S.

should not be allowed as an alternative to a fine
except () when a thorough examination of the
offender 1is made to ascertain the inability to pay
the fine; (b) the offender is unlikely to be able
to pay the fine 1in the future under AS 12.55.-
035 (d) ; and (c) there 1is a substantial reason why
the offender 1is wunable to assign his permanent
fund dividend to satisfy the fine. Oonly if this
procedure 1is followed will community work service
in Jlieu of fines be a legitimate alternative.
Once an offender 1is found to be unable to satisfy
a fine and community work service 1is ordered, the
offender should not be permitted to "buy" his way
out of Community Work Service by suddenly
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"finding” sufficient funds to satisfy the fine.
Realistically, if a thorough examination of the
offender occurs before ordering performance of
community work service in Ilieu of a fine, then
this should not be a problem. It is problematic
in terms of monitoring offenders to have thenm
change from community work service to payment of
the fine, especially when my staff is rarely
notified of this occurrence.

3. Time Limits. When an offender is ordered to
perform community work service, a time [limit 1in
which the work must beperformed should be set.
This reinforces in the offender the connection
between <community wcrk service and the offense.
Usually for misdemeanants or violators, a time

period of £hree months, 1is sufficient although an
extension of that period under legitimate circum—
stances should be allowed. For most minor of—
fenders who rarely receive more that fifty hours,

this amounts to one day per week for no more than

half the thirteen week period. It is quite

inconceivable that an offender <cannot schedule

that type of available time. And, as | preciously

stated, when the offender does have other legiti—
mate activities which preclude performance within

this period, adjustments 1in the time period can be
arranged.

4. Unfavorable Terminations and Enforcement of the
Court®s Order. The major problem administering
this program occurs with offenders who fail to
perform. On numerous occasions, offenders ordered
to perform community work service either fail to
ever appear, or having appeared and been placed,
fail +to follow through. For example, a recent
placement in Ketchikan was so unreliable and
unsatisfactory in his performance that the re—
ferral agency has discontinued using Community
Work Service offenders.

This type of offender 1is regularly terminated from
the program with the cases being referred back to
the court for further action. In Juneau and
Sitka, these unfavorable terminations vresult in
the offender being brought back before the court;
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and additional consequences normally ensue. This
is generally in the form of either jail time or
additional community work service hours for
contempt of court. In Ketchikan, there are
generally no additional consequences, and the
offender is rereferred to my staff for another
chance. This type of offender 1is not any more
responsive than previously. There has even been a
case brought to my attention wherein the court
just vacated 1its previous sentence. Needless to
say, the credibility and integrity of the progranm
are severely damaged. Absent consequences,

especially in a community the size of Ketchikan,
our ability to instill responsibility or otherwise
motivate the more obdurate offender is strictly

limited. E*.en a "You"ll perform, or else" ap-—
proach won"t work when the offender knows the "or
else™ 1is meaningless. Only if the "or else"” truly

results in more severe consequences car. this
program be successfully and properly administered.

Referral of Municipal Cases. Although we gener—
ally do not make the distinction between the
original source of a case referred for community
work service, there 1is an exception. In that we
are constantly 1in need of referral agencies which
can absorb a large number of offenders and which
will provide the greatest benefit to the largest
number of people, we have utilized municipal

governments for placements. However, there have
been a few municipalities that have refused to
accept referrals, not out of a lack of need for
additional help, but only because they disagree
with State policy regarding sharing any financial

liability that may result from placement of these
offenders. As a res lit of this position, we have
likewise assumed the policy of not accepting cases
involving municipal offenses in these communities.

In the First Judicial District, only Ketchikan 1is
affected by this policy, therefore we do not
accept Ketchikan municipal cases.

Uniformity. In administering this program state-
wide, 1 nave noted a large disparity in the
ordering of community work service. In your role

as head of the sentencing guidelines committee, |
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know you"ll understand the offensiveness of
disuniformity in sentencing practices. While this
issue is not a "bottom line,”™ it is one that needs
to be addressed, and 1 would welcome any sug-—

gestions you might offer in seeing that some
consistency occurs in ordering community work
service.

The first problem in this area concerns the number
of hours of community work service ordered as a
reflection of the severity of the offense. I am
enclosing a copy of the standards we employ within
the diversion program when requiring community
work service, as well as a copy of legislation |
worked on a number of years ago on the same
subject. IT these numbers are agreeable to you,
perhaps their implementation here would be the
first step in instituting uniform guidelines for
community work service.

The second area of concern involves the rate of
exchange when an offender performs community work

service in lieu of a fine. In Fairbanks,
Anchorage, Juneau and Sitka, conversion 1is at the
rate of $5.00 per hour. In Ketchikan, the rate 1is
$10.00 per hour. The biggest anomaly occurs in
Saxman, where community work service is performed
at a rate of $10.00 per hour, with our major
referral agency being the City of Saxman. That
municipality allows other residents to work off
utility debts, performing the same work as the
community work service referrals, but at a rate of
$7.00 per hour. Needless to say, this creates

some problems.

I*m not sure of the resolution to these problenms,
but any assistance you can offer would be
appreciated.
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In conclusion, | again want to thank you for your
time and your efforts. Imposition of these standards

throughout the First Judicial District will ensure a legiti—
mate community work service program.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAL

Enclosures

Copies to: Kelly Richards, Juneau
Sue White, Sitka
Kathey Saporito, Anchorage
Patty Moss, Fairbanks






COMMSTTEE REPORT

SENATE
FURTHER:
Date
Mr. President
The Committee on considered

and (a majority of the committee) (the committee) reports it back with
the following recommendations:

[ ] do pass

[ 1 do pass with attached amendment(s)

[ 1] replace with/or adopt CS for

[ 1 new title

[ 1 same title and recommends

[ 1 and attached a "LETTER OF INTENT" [ 1 NEW FISCAL NOTE

[ ] reports it backwithout recommendation

L 1 recommends referral to Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS
Chairman

Chairman reconmenda tion
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MMM ALASKA STATE LEGISLATURE - SENATE

committee on labor and commerce

SENATOR RICHARD |I. ELIASON POUCH V « JUNEAU, ALASKA 99811
CHAIRMAN (907)465-3044
OFFICIAL DUSINCtS

MEMORANDUM

T0: Senator Bill Ray, Chair
Senate Judiciary Committej

FROM: Senator Dick Eliason
DATE: May 8, 1984

RE: SB 546 - "An Act relating to automobile service corporations

CSSB 546 (L & C) 1is intended to permit automobile service corporations
(auto clubs) to form and operate in Alaska. The Division of Insurance
was instrumental 1in drafting this legislation and strongly supports the
concept encompassed in CSSB 546.

A virtually identical bill, HB 704, is currently in Senate Rules having
passed the House 36 - 0 on April 23. An immediate effective date clause
included in the Senate version is the only difference between those two
bills. At the request of Steve Silver, arepresentative of the American
Automobile Association, the Labor and Commerce Committee passeda
committee substitute which would enable auto clubs to organize in the
state as soon as this legislation is passed. Unfortunately, the
immediate effective date clause could nothave been added to HB 704 as it
would have required a change in title.



STATE OF ALASKA 1984- LEGISLATIVE SESSION
" FISCAL NOTE

-0 -
|Revision Date:
REQUEST S& 5V (o FISCAL DETAIL
Bi 11/Reso lution No. :CSH5 704 (L&C) Agency Affected: Coirjierce & Economic Dev.
Title: Automobile clubs Program Category Affected:
_ Public Protection
Sponsor: Labor & Commerce BRU, Program or Subprogram”} Affected:
Requestor: Labor & Commerce Division of Insurance

Date of Request: 4/9/84

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 84 FY 85 FY 86 FYy 87 FY 88 FY 89
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
<t00 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 CRANTS, CLAIMS
800 MISCELLANEOUS
TOTAL OPERATING 0 n 0 n n n

| CAPITAL |
| REVENUE |

FUNDING: (Thousands of Dollars)
CENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL n

FULL-TIME 1
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a Separate! Itt~naTysi s

Prepared By-/ k&nneth . Moorv«-p\b"i: Phone:-465-2515
Division: Insurance u 7 Date: 4/9/84
Approved by Commissioner: Richard A. Lvon Date: - m M

Agency: Corworco r. Econoniic Development:

Distribution (by Agency preparing fiscal note)
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies) r-~. 12/1/83
r isco



Autonobile
Service
Corporations

pane 755

SENATE BILL NO. 546. by the Labor and Commerce Committee.
Sets out statutory requirements for automobile service corpora—
tions under Title 21 (Insurance):

— Would require a person providing or intending to provide
automobile service corporation services to be incorporated as a
nonprofit corporation and be currently authorised as an automobile
service corporation under a certificate of authority issued by the
Director of the Division of Insurance. Articles of incorporation
are to be submitted to the Director before they are filed with the
Commissioner of Commerce and Economic Development, and the
Commissioner i;i not allowed to file the articles or amendments
unless the Director®s approval is endorsed.

— The Director is not allowed to issue a certificate of authority
and is required to revoke an existing certificate unless the
corporation, 1if newly formed, possesses sufficient available
working funds to pay all reasonably anticipated costs of
acquisition of new business and operating expenses, other than
losses, for a period of not less than six months following the date

of 1issuance of the certificate of authority. The auto service
corporation must post a bond in the amount of $50,000 with the
Director and must fulfill all other applicable statutory
requirements.

— Outlines procedures for applying for a certificate of authority
through the Division of Insurance. Applicants are required to file
articles of incorporation, a copy of the bylaws, copies of proposed
subscribers® contracts, financial statements, the required bond,
and a copy of any other relevant document reasonably requested by
the Director of the Division of Insurance.

— Requires an automobile service corporation to establish and
maintain unimprircd reserves as follows: " (1) a reserve in an
amount not less than all legal obligations of the corporation,
other than claims originating under subscriber®s contracts, due but
unpaid; (2) a reserve equal to but not less than the amount
necessary by reasonable estimate to pay all claims incurred under
subscriber®s contracts but currently unpaid, and including a
reasonable additional amount to cover claims incurred but not
reported to the corporation at the time of determination of the
corporation®s financial condition; and (3) a reserve equal to 50
percent of all sumo charged and received by the corporation during
the calendar period covered by the financial statement, on account
of indemnity benefits provided in subscriber®s contracts for terms
for which premium was last paid and unexpired at the date of the
financial statement.”™ The reserves constitute a liability of the
corporation in a determination of its financial condition. |Instead
of the reserves required, and the bond required, the auto service
corporation may file n bond in the amount of $250,000.

— Requires the corporation to establish and maintain complete and
accurate records and accounts, and list3 other provisions of
insurance statutes that apply to automobile service corporations.
Defines terms used.

Does not provide for an effective date (becomes law 90 days
following Governor®™s signature).



SECTION BY SECTION ANALYSIS OF SB 546. 4/16/84.

This proposal 1is 1intended to permit automob.le service corporations (auto
clubs) to form and operate 1in Alaska. Since automobile service
corporations do provide very limited forms of 1insurance, they are
currently required to form as an insurer under Title 21. This is
effectively a barrier since those requirements are aimed at a different
kind of entity. The division recognises that the requirements for an
automobile service corporation do not need to be as stringent as for a
normal insurer and Bupport the concept encompassed in SB 546. This bill
is very similar to CSHB 704(L&C).

Sec. 21.59.010. Page 1. 1lines 10-18.

This section requires that an automobile service corporation 1is subject
to the provisions of the new ch? Sr. It excludes 1insurers with a
certificate of authority issued ;nder AS 21.09. It also provides that
only provisions referred to or contained in AS 21.59 apply to an
automobile service corporation.

Sec. 21.59.020. Page 1. 1lines 19-29 and page 2. lines 1-7.

This section requires that the automobile service corporation be a
nonprofit corporation and hold a certificate of authority issued by the
director. It also establishes some procedural requirements about order of
filing certain documents 1if the automobile service corporation 1is a
domest ic.

Sec. 21.59.030. Page 2. lines 8-22.

This section establishes qualifications for a certificate of authority.
The automobile service corporation must be financially sound and it must
post a bond assuring that it will meet 1its contractual obligations.

Sec. 21.59.040. Page 2. lines 23-29 and page 3. lines 1-21.

This section lists the documents needed to obtain a certificate of
authority. (4) provides an option of two ways to provide some evidence of
financial soundness. The rest 1is almoBt boilerplate requirements for
issuance of a certificate of authority. On page 3. 1line 10. the first of
three differences between the Senate and Houee versions of this bill
appear. SB 546 usee "four fiscal years"™ while CSHB 704(L&C) wusee "three
fiscal years”. The division has no preference on thiB item.

Sec. 21.59.050. ©Page 3. lines 22-29 and page 4. lines 1-14.

Subsections (a) and (b) provide the reserves needed if the bond filed
under Sec. 21.59.030(2) 1is for $50,000. Subsection (c) makes no special
reserve requirements if the bond filed under Sec. 21.59.030(2) 1is for
$250,000. Since the amounts for which the automobile service corporation
will be at risk are very low for each subscriber, the bond is a good

substltute.



Sec. 21, V5).050. Page 4. 1lines 15-21.

This section requires that records be kept on a generally accepted
accounting principles basis rather than that wusual to an insurer, a
statutory basis.

Sec. 21.59.070. Page 4. 1lines 22-29 and all of page 5.

Since this 1is an exclusive statute, one to which provisions outside of
the chapter do not apply, this section 1is needed to bring other
appropriate sections of the insurance code to bear on automobile service
corporations. The second difference between the Senate and House versions

of this bill appears on page 4. 1line 28. The Senate version considers
automobile service corporations "mutual insurers", while the House

version considers them "stock 1insurers"™. The division prefers "stock
insurers” since there are 1impediments 1in the Title for this kind of
corporation when considered a "mutual insurer”. The third difference
between the Senate and House versions of this bill appears on page 5.
line 3. In the Senate version AS 21.09.100 - 21.09.260 apply to
automobile service corporations, while 1in the House version AS 21.09.100.
and AS 21.09.120 - 21.09.210. The division prefers the latter since AS
21.09.110 and AS 21.09.220 - 21.09.280 are not appropriately applied to
an automobile service corporation.

AS 21.03. This chapter deals with the scope of the 1insurance code.

AS 21.05. This chapter establishes the authority and powers of the
director of insurance.

AS 21.09.050. This section bars misleading or duplication of 1insurer
names.

AS 21.09.100. This section deals with management and affiliations of
insurers.

AS 21.09.110. This section deals with application for a certificate
of authority. It should be removed since Sec. 21.59.040 adequately deals
with the subject.

AS 21.09 120-170. These sections deal with the certificate of
authority. Issuance, refusal to issue, ownership, continuance,
expiration, vreinstatement, ammendment. vrevocation, suspension, and
duration of suspension of a certificate of authority.

AS 21.09.180-190. These sections deal with Bervice of process.

AS 21.09.200. This section deals with an annual statement.

AS 21.09.210. This section deals with taxation.

AS 21.09.220-250. These sections deal with the countersignature law
and acts connected with a business conducted through an agency Bystem.
Since this i3 not the way that automobile service corporations ordinarily
conduct business, the sections should be removed.

AS 21.12. This chapter defines the kinds of insurance.

AS 21.36. This chapter deals with unfair trade practices and frauds.

AS 21.69. This chapter deals with organization and corporate
procedure for domestic corporations.

AS 21.78. This chapter deals with rehabilitation and liquidation of
impaired or insolvent insurers.

AS 21.90. This chapter contains the general penalty section and

general definitions for the insurance code.

Sec 21.59.900.
Definition section.



SUGGESTED AMMENDMENTS TO SB 5A6.

On page A. line 28» change the word "mutual" to read

On page 5, line~, <change "AS 21.09.100 - 21.09.260"
21.09.100 and AS 21.09.120 - 21.09.210".

"stock

to

read

"AS






DEPARTMENT OF ADMINISTRATION
POSITION PAPER ON SB 552
MAY 22, 1984

SB 552 would permit a judge to order that an attorney"s work
product be turned over to an adverse party. Th > bill may present
problems to the extent that it would erode the policy of encouraging
a lawyer to fully investigate the facts of the matter which he or
she 1is handling. IT an adversary were free to inspect the contents
of an attorney"s file, including correspondence, memoranda,

reports, exhibits, drafts of proposed pleadings or briefs, plans
for presentation of proofs, and investigators®™ notes of witness
interviews, an attorney"s present freedom and ability to collect
for study all available data, favorable and unfavorable, would be
greatly hindered.

The Code of Professional Responsibility, which gov- ns the conduct
of attorneys, provides that a lawyer should presei 7 the confidences
and secrets of a client. This professional canon haB two purposes.
First, it encourages a client to feel free to discuss whatever he

w i-es with his laywer. Second, it guarantees "-.hat a lawyer may

be. equally free to obtain information beyond that volunteered by

his or her client. It is this goal of encouraging a lawyer to be
fully informed of all of the facts of a case which underlines

this ethical canon as well as the judicial policy of protecting

an attorney®"s work product.

The policy statement of this bill is consistent with the goals of
tlio professional canons 0f ethics and the work product privilege.
However, since the Dbill would permit disclosure of work product
under rather subjectively defined circumstances, an attorney may
be chilled from fully investigating t.»e case based on the fear
that opposing counsel will be granted the right to inspect the
product of that investigation.

In summary, although the policy statement if the bill 1is admiraole
the bill"s substance may encourage courts to allow disclosure of
attorney work product. This would hamper the ability of attorneys
to fully investigate all facts of their cases, favorable and
unfavorable, in order to realistically appraise the strength of a
case and

BY:
Dane laua, ruux
Public Defender Agency

BY: DATE:
Commissioner uisa Rucid
Department of Administration
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SENATOR VICE CHAIRMAN
ROBERT H. ZIEGLER. SR SENATE RESOURCES COMMITTEE
307 BAWDEN STREET
KETCHIKAN. ALASKA 99901 MEMDER

o SENATE JUDICIARY COMM'TTEE
While in Juneau

pox ZHv WESTERN STATES LEGISLATIVE
JUNEAU. ALASKA 99811 Me FORESTRY TASK FORCE

WESTERN CONFERENCE COUNCIL
OF STATE GOVERNMENTS

May 18, 1984

Senator Bill Ray, Chairman
Senate Judiciary Committee
Alaska State Legislature
Juneau, Alaska

Re: SB 552
Dear Bill
Let me take you down memory lane a moment. When 1 was active in the practice of
law, discovery procedures used to be the bane of my legal existence. Motions to
produce, 1interrogatories and depositions involved a tremendous amount of time
and a lazy attorney, who had perhaps spent a couple of hours in the preparation
of his case could have access to my work product which might have taken me 100
hours to prepare and/or to accumulate.
Our courts have uniformly bent over backward to allow counsel seeking discovery
total access to opposing counsel®s v/ork product, which 1 don"t think and never
have thought, was fair.

In other words, 1 favor the legislation.

In support of this assertion, | attach miscellaneous memoranda and correspon—
dence.

Very truly yours,

Robert H. Ziegler, Sr
RHZ: 1k

Attachments
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poucHY S1AU CAPIIOI
TeH 1u(llHOT B L
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM May 7, 198A

SUBJECT: Discovery of attorneys®
trial preparation efforts
(Work Order No. 13-2241)

T0: Senator Jay Kerttula
Senate President

FROM: Keith B. Levy
Legislative Counsel

Enclosed is a draft of a bill you requested, creating a
privilege from pre-trial discovery of certain work product
materials prepared in anticipation of trial by attorneys.
Rule 26 of the Alaska Rules of Civil Procedure deals with

this issue. As you know, 1if a bill has the effect of amend-—
ing a court rule, the bill must indicate so expressly and
requires a twc-thirds majority to pass. It is my opinion

that your bill does not actually amend the court rule, and
therefore these requirements need not be met. But you should
be aware that an argument could be made that the bill does
amend the rule.

Rule 26(b) of the Alaska Rules of Civil Procedure provides
that certain work product materials that are not privileged
may be discovered if the party seeking discovery makes a
showing of "undue hardship."” Rule 26(b)(3) specifically
provides:

In ordering discovery of such materials when the
required showing has been made, the court shall protect
against disclosure of the mental 1impressions, conh—
clusions, opinions, or legal theories of an attorney or
other representative of a party concerning the litiga—
tion.

Thus, the rule provides protections for attorney work pro—
duct similar to the privilege created in your bill, although
the language of the rule 1is not as strong as the language
used in the bill. The bill merely requires the court to
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"protect against disclosure,” while the bill forbids dis—
closure under any circumstances. The argument could be made
that the bill amends the rule by prohibiting discovery of
certain materials that are now discoverable under the terms
of Rule 26. However, this argument is rebutted by sub-—
section (b)(1) of the rule which provides, in pert,

Parties may obtain discovery regarding any mat"ter, not
privileged which 1is relevant to the subject matter in-—
volved in the pending action. . . (Emphasis added.)

Accordingl®™ , the rule only applies to materials that are not
privileged, either by statute or common law. Since your
bill creat - a statutory privilege with respect to attorney
work proa-: , It has the effect of removing it from the
terms of tit3 rule. The result, in my opinion, is that the
bill does not amend the rule since it simply makes the work
product material privileged, and therefore not suoject to
the rule.

If 1 may be of further assistance, please feel free to con-—
tact me.

KBL:oib
J7/031






ALASKA STATE LEGISLATURE - SENATE

SENATOR RICHARD |I. ELIASON

P.O. BOX 143
LABOR AND COMMERCE COMMITTEE. CHAIRMAN SITKA, ALASKA 99835
. RESOURCES COMMITTEE
JUDICIARY COMMITTEE POUCH V
FISHERIES SUB.COMMITTEE JUNEAU, ALASKA 99811

(907) 463.4916

MEMORANDUM

TO: Sen. Bill Ray, Chair b
Senate Judiciary Commifryee

FROM: Sen. Dick Eliason(
DATE: March 23, 1983

RE: SR 4 - Relating to fees paid to jurors

As requested 1 re’iewed the above-referenced resolution and 1 am now
reporting my findings to you.

Senate Resolution 4, introduced by Senator Paul Fischer, wurges the
Alaska Supreme Court to amend Supreme Court Administrative Rule 14 to
increase juror fees to $40 per full day and $20 per half day spent as a
member of the jury venire. At the present time, jurors are paid $25 per
full day and $12.50 per half day.

Art Snowden, Administrative Director for the Alaska Court System, has
indicated a $5 1increase to jurors has been included 1in the Court
System"s FY 84 operating budget at a cost oi $197,000 per year. The
fiscal 1impact of Increasing the fee $15 as urged in SR 4 wculd be
$591,000 per year.

Both Senator Paul Fischer and Art Snowden have indicated their
willingness to present testimony concerning SR 4.



STATE OF Al ASKA

FISCAL NOTE |Revision Date , 1983 1
l. REQUEST I1. FISCAL DETAIL
Bill/Resolution No.: SR-4 Agency Affected: Alaska Court Svsrt-m
Title: Fees Paid to Jurors Program Category Affected: Justice
Sponsor: Paul Fischer ~ BRU, Program of Subprcgram(s) Affected:
Requestor: Alaska Court Systenm

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 83 FY 84 FY 85 “"FY 86 FY 87 <““FY 88
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL 592.8 .592.8 592.8 592.8 592.8
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTal Operating 592.8 592.8 592.8 592.8 592.8
CAPITAL
REVENUE
FUNDING: (Thousands of Dollars)
GENERAL FUND 592.8 592.8 592.8 592.8 592.8

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a sej”atf”paop fpr any Analysis

Prepared By: RidTaHP~arrier. npputyJudmTh. nirpr.t.nr Phone:__ 26470545

Division: Alaska Court System. Administration Date: 3/22/83
Approved by Commissioner: Date:
Department:

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/83






COMMITTEE REPORT
SENATE

FURTHER:

Date:

Mr. President:

The Committee on has had

under consideration and (a majority of the committee) (the committee)
reports it hack with the following recommendations:

[ 1 do pass [ 1 do not pass

[ ] do pass with attached amendments(s)

[ 1 same title

[ ] replace withCS for [ 1 new title

and recommends

[ 1 AND attaches a "Letter of Intent"” [ 1 New Fiscal Note

[ J reports it back without recommendation

[ 1 referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

CHATRMAN
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200
300
400
500
600
700

THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No. SENATE CONCURRENT RESOLUTION NO. 29

Title Proposing an amendment to the Uniform Rules of the Alaska State Legislature relating
Requested by to recommendations in committee reports. Date 06/21/83

Requested by: Senate Judiciary Committee
FISCAL DETAIL

Agency Affected Legislative Affairs Agency
Program Category Affected Cnnpral nov»rnnsnt
BRU, Program, Or Subprogram(s) Affected Session
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 8% Fy 88

PERSONAL SERVICES -0- -0-
TRAVEL -0- 0-
CONTRACTUAL n- -
COMMODITIES -0- o-
EQUIPMENT

LAND & STRUCTURES
GRANTS,CLAIMS,ETC.

TOTAL -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND o- o-
FEDERAL FUNDS
OTHER (Specify Source) t

POSITIONS None Hone

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

This is a zero fiscal note.

2

DATE 06/21/83 PREPARED BY Rally Ha rector. Division of Admin.

AGENCY Legislchv irs Agency

Yriginal: Legislative Finance  PHONE

:C:

Budget and [lanagement
Prime Sponsor (First Legislator Named)

53-001 (Rev. 12/82)

Svcs.






COMMITTEE REPORT

SENATE
FURTHER:
Date
Mr. President
The Committee on considered

and (a majority of the committee) (the committee) reports it back with
the following recommendations:

] do pass

] do pass with attached amendment(s)

] replace with/or adopt CS for

] new title

] same title and recommends

] and attached a "LETTER OF INTENT" [ 1 NEW FISCAL NOTE

] reports it backwithout recommendation

] recommends referral to Committee
EMBERS SIGNING MEMBERS HAVING
0 PASS OTHER RECOMMENDATIONS

Chairman

Chairman recommendation
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iic THE SUPERIOR CCUP.T FCR STATE OF ALASKALMSH—IM

THIRD JUDICIAL DISTRICT

NOV 4

ANNA TO3i-LUrw» st si. £Kca oi
| Ajr-.ie
Plaintiffs j A”rzirins,

Vs
*1ARSKALL LI1JD, ot al.,

Defendants.

No. 72-2450

ORDER APPROVING SETTLEMENT

This cause cane or. before the court for a hearing in
Anchorage, Alaska, on October 27, 1976, to consider objections,
any, by members of the plaintiff class to the Agreement of Settl
ment and proposed Consent Decree filed by the parties.

The court having considered the Agreement of Settlement ar
proponed Consent Decree, and finding them fair and reasonable, |
is hereby ORDERED, ADJUDGED and DECREED that the Agreement of
Settlement and Consent Decree are hereby approved and mcorporai

herein as part of this Order.

DATED at Anchorage, Alaska, this 27th day of October, 1976.

, JUDGE OT TilE SUPERIOR COURT

The attorneys for the respective parties hereto hereby

.agree and stipulate to the form and contents of the foregoing

proposed Order.

Respectfully submitted

Appendix SII-A, page 1



AVRUM M. GROSS,
Attorney General
State Capitol

Pouch K, Juneau, Alaska 99811

465-3600

By

hard m. eurnham

VALD W. LORENSEN

L.LIAM T. COUN

;istnnt Attorneys

CiL

Attorneys for Defendants

oaten /T T¥cr vl

Appendix SH-A,

1976

page 2

General

BRUCE C. TWOMLEYy

Alaska Legal Serviced Corp.
524 West Sixth Aveytfje, No. 204
Anchoraae, Alaska 99501
272-9431

Stephen e. cotton

Center for Law andEducation, In
Appian Way

Camkricge, Massachusetts 02138
(617) 495-4666

Attorneys for Plaintiffs
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IK THE SUPERIOR COUP.:" FOE THE STATE

THIRD JUDICIAL D
;..’ha toseluh, et ai.,
Plaintiffs,
Vs.
MARSHALLLIK'D, et al.,

Defendants.

L S T il

133. 72-2"50

ISTRICT

AGREE!"I!II? OF SETTLEMENT

WHEREAS, a civil action his been brought

"stive (Eskir.o, Indian and Aleut) children of

age to secure the provision of secondary

communities of residence, in which

a pattern and practice of racial discrimination

Alaska natives in the ncn-provision

plaintiffs

of local

ir. violation of the constitution and laws of

and Alaska (U.S. Const. Amend. XIV; 'l? U.D.C.
210Cd; Alaska Const. Art. | fil); and (b) a disparity between
the manner in which secondary education is provided to tne
plaintiffs and the manner in which such education is offered
r.ost other Alaska school children, which unduly burdens the
exercise of plaintiffs®' right to a public education, which
not Justified by either a rational basis or a compelling
interest, and which is therefore violative of Article Si of
tne Alaska Constitution; and

WHEREAS, defendants allege that while they desire
orovide secondary education facilities as set forth herein,
and intend to do so within the limits of public funds, they
have no constitutional obligation to provide the secondary
facilities set out'in this agreement; .trui

Appendix SH-A, page
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'..'llEREAS, the parties in order tc avoid lengthy Iliti-

ration, wish to resolve this natter by neons of settlement;
THEREFORE, the parties, throur.h their attorneys,
subject to the approval and oroc-r of this Court, hereby agree
ts follows:
STATEMENT 0? AGREED FACTS
Jurisdiction
1. Jurisdiction is vested in this cuert by

VS 22.10.020.

Plaintiffs

2. The named plaintiffs are Alaska liative children of
secondary school age. They have conplcted the 8th grade, and
ire between the ages of 18 and 20. The named plaintiffs
meside in six villages in various parts of the state. Each of
shcsc villages has an elementary school. In the villages of
‘.klachak, Kwigillingck; liekoryuk, and ,'lunapitchuk, the
elenentary school is operated by the United States Depaitment
;f the Interior's Bureau of Indian Affairs. In the villages of
Illalcakct and Konglr,anak, a public elementary school is
inerated. There are no public secondary schools (comprising
;rades 9-12) in these communities. In order to attend
secondary school, the plaintiffs must leave their homes and

amilies for nine months each year in order to participate

.n boarding programs.1l/ Some of the named plaintiffs have
ittcnded school in Anchorage, Bethel, Fairbanks, Kodiak,
sltka, Ur.alakleet, Wrangell, or Chemava (Oregon); some have
iropped out of these programs thus terminating their classroom
education; others have not continued their schooling beyond

she Oth grade level available in their commumty of residence.

v "Boarding programs" as used herein means boarding home
programs and dormitory programs.

Appendix SH-A, page k
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Defenrlunt s

3. Defendants Katherine ?. Hurley, August

Beverly Horn... The-lrra Langdon, Dar\»in Heine, Malcolm Roberts,
Hohnan, as members of the State Board of Education of the
*

State of Alaska, are responsible, pursuant to AS 1*1. 07 .020(1)
2nd AS 1*1.07.075, for formulating statewide educational
oolicy, administering funds to provide certain educational
services, and directing the operations of the State Department
3f Education, which has general supervision over the public
schools of the state.

*l. Defendant Marshall L. Lind is the Commissioner

3f Education and, as such, is the principal executive officer

3? the Department of Education.

Class
5. This action is properly maintained as a class
action. The named plaintiffs represent a class whose members

ire Alaska Dative children of secondary school age who reside
r. communities in the unorganized borough wherein (l) a public
elementary school is operated, or an elementary school is
aperated by the Bureau of Indian Affairs; (2) a secondary
.chool comprising grades 9'12 is not so operated, nor is daily
-.ransportation to such a secondary school available; and (3)
1maj0rity of resident children eligible to attend secondary

ichool are Dative.

6. The class consists ol' approximately 2663 Alaska
Jative children living in the 126 communities set forth in
Schedule B, attached hereto. Because there are no accurate
iata on the number of children out of school, the exact sice

3f the class |Is uncertain.
7. The-class is so numerous that joinder of all
srmbers is impracticable. There are questions of law and fact

:omr.on to the class, the claims of the plaintiffs arc- typical

Appendix SH-A, page 5
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the claims of the class, ar.d the plaintiffs have fairly and
dcquately protected the interests of the class. Separate
.ctlons by Individual members of the class would create a risk
if inconsistent adjudications with respect to the individual
lembers of the class and'viould thereby establish incompatible
;tandaras of conduct for the defendants. The defendants have
icted on grounds generally applicable to the clfiss, thereby
-.aking appropriate final injunctive or corresponding declaratory
mellef with respect to the class as a whole.
0. llotice to members of the plaintiff class
;iven as follows:
(a) by the Department of Education, by mailing
;¢ the local school committee in each community set forth in
icnedule E, attached hereto, a Notice of Settlement in a form
ipproved by the Court; and
(b) by delivery of a Jo'nt press release of the
;arties to the television and radio stations, newspapers, and
tire services in the state.
General Facts
9. Prior to the turn of the century, a dual
;ysten emerged unofficially in Alaska as resentment grew among
ire relatively feu whites over emphasis on education for natives

ind a belief that integrated schools would give only inferior

iducatlon. In towns such as Juneau, Douglas and Sitka, where
:here were proportionately greater white populations, segregated
;chools were established. Segregated schools ere also
mstablished at Bethel, Home, Egegik, Chitina, Ft. Yukon, and,

s of 1929r30 at least a dozen other locations. In at least

.2 of these communities there was a secondary school for non-

latlves only. V.'ith the increase in population caused by the
;old Rush Iri the late |c90-;;, agitation grew for the establlsh-
ent of a separate system of schools for the non-l.'atlve popula-
ions. In 1900, Congr ;sr. provided for the establishment and

Appendix SH-A, page 6
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local control of independent schools for whites within

incorporated towns. By 1903, 9 incorporated town schools for

white children had been established; as of 1917-1°, there were

15 such schools, six of which graduated between 1 and 13
students each from secondary school.

10. Two statutes enacted by Congress in the early
1500's gave official sanction to this dual system. Under a
1917 amendment to the Alaska Organic Act, the Territorial
Legislature was empowered "to establish and maintain schools
for white and colored children and children of mixed blood
who lead a civilized Ilife in said xorrltory..." Act sf Inarch
3, 1917, ch. 167, 39 Stat. 321. In the second statute, the

Kelson Act originally passed in 1905, the federal government

assumed responsibility for the education of Alaska k'atives in th
following terns:

The education of the Eskimos and Indians in

Alaska shall remain under the direction and

control of the Secretary of the |Interior,

and schools for and among the Eskimos ana

Indians of Alaska shall be provided for |ly

an annual appropriation, and the Eskimo and

Indian children of Alaska shall have the same

right to be admitted tc any Indian boarding

school as the Indian children in the States

or Territories of the United States.

Act of Jan. 27, 1905, Title 1IX, ch. 1, 8309,

33 Stat. 619.
The Nelson Act cl .rified previous legislation and extended it
to rural areas, relieving the U.S. Bureau of Education of
responsibility for the education of white and mixed blood
children, while the education of these children was provided
by the Territory and local municipal authorities. The Bureau
continued maintenance of a few white schools until local
authorities gradually became able to assume full responsibility.
The number of so-railed Illclson schools— for children of white
or mixed blood .leading "a civilized life™ in communities outside
of incorporated towns— grew from 10 in 1907 to 16 in 1918

Appendix SI1-A, page 7
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11. The pre-statehood pattern of

sending

children away from their hone villages to secondary boarding

schools, which is reflected in the current systen of

education, was generated by the dual school systen.

developed fron the federal government's policy

of sending

This

children av;ay fron their hone villages to secondary boarding

schools, while territorial officials wundertook

to provide

secondary schools for white and nixed-blood children

education the Territory was responsible. The

key to

federal gcverr.nent's progran of acculturatir.g Alaska

lay in the special education of the nost intellectually
youth. In spite of many criticisms, the U.S.
continued this policy of sending the brightest

boarding schools for a basically, vocational education,

returning then to their villages. Host were sent to Indian
schools in the United States. However, the deleterious effects
of sending children to school so far away, including health
haaards and sociological maladjustments, coon became evident,

and in 1925 the federal government initiated

establishing vocational boarding schools within

Bureau

of

children to

Alaska.

were opened in Eklutna, near Anchorage; at Kanakanak,

and then

a program of

on

Bristol Bay; and at V.'hite Mountain, on the Seward Peninsula.

These schools were eventuallyesuperceded by lit. Edgecumbe, a B1A
boarding school for liatives established at the former naval
air station of Sitka in 19**7. iiural Illative students were presen

with the choide of either staying at home and

forgoing

attendance at a secondary school or leaving home and

attending lit. Edgecumbe. I'hen enrollment at

lit.,

Edgecumbe

eventually exceeded the school's capacity, the D1A began

admitting Illative Alaskans to Indian boarding

schools

states. Hundreds of Alaska natives entered boarding

schools In Chsnawa, Oregon and Chllocco, Oklahoma.
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12 '’hile secondary school opportunities for
tailves were generally limited to enrollment in the boarding

schools, secondary schools for unites were started in an

increasing number of communities, including those with small
secondary enrollments. By 1950-51, there were 3-* public
secondary schools in the state. Only 5 hadenrollments

exceeding 100 2t had enrollments under 50,and 12 had

;r.rcllnents of 10 or fewer. As of 1958-59, there were 3fipublic

secondary schools ir. the state.Only six of these schools were

Ir. communities with a school population at least 50 per cent
Jative.

13. The cumulative effect of instituting boarding
crograns for natives, while local secondary schools were
generally provided where non-iiatives resided, is indicated by
ihe relative proportions of llative ana non-llative secondary
school age children who presently reside in communities which
-save elementary schools but not secondary schools. The
sreportion of such "unhoused"™ native children to the total
,ative secondary school population in the state (including
surillc and BIA schools) is <2 per cent. The proportion of
'unhoused” non-llative children to the total non-liatlve

secondary school population in the State (including public

ina BIA schools) is .( per cent.

1*1. At the time statehood was attained, a vestige
jf the dual system existed in Alasha, in that the BIA operated
schools for Alasha natives while Alaska's territorial legislature

ind Department of Education provided schools primarily

ittended by non-‘latives. This vestige has hindered the State's

irovlislon of secondary schools in villages wherein the BIA
iperates elementary schools. The state followed a policy
hrough the early 19705 of leaving to the discretion of the
A, In the villages wherelr. the BIA operates elementary

chools, the extent and nature of primary and secondary

Appendix SH-A, page 9



eatlcn, Including '.'hcther a local secondary school should
e operated in such-villages. The state's policy included not
obstructing secondary schools in villages which had BIA elener.oa
choois. a,

15. After 1966, the state adopted a policy of
ting regional secondary schools and dormitories and

eveloplng boarding home prograns. VJhile affording a greater
runber of Datives residing in the unorganized borough a
secondary education within the state, these efforts did not
cmpletely eradicate the pattern— generated by the former dual
school systen established prior to statehood— of requiring a

large proportion of Dative children to board away fron home

sf they wished to attend n secondary school. Boarding Hone
Programs nave existed in Anchorage, Bethel, Fairbanks, Kodiak,
lone and ]1number of villages. A total of 32 boarding heme

prograns are now operating, with a total enrollment of 851
students. Dormitories have been operated in Bethel, Done,
jr.d Kodiak. The only dormitory now operating is in Bethel,
cith 175 students.

16. Since 1957 the State has reduced the number of
iatlvc students leaving the state for a secondary education
'rom 850 to 39 in 1975. These 39 students continued to attend
secondary schools outside the state by choice, in order to
ronplctc programs of study.

17. In the late [|'JoC's officials in the Department
;f Education concluded that the regional secondary school
irogran was “ailing to provide all the benefits originally
invioaged, and had detrimental effects upon sane of the students
ilch outweighed the benefits they were deriving from the
irogram. Furthermore, technological advances enhanced the
luallty of secondary education which could be provided in
rural locations. In 19/0, the Department discontinued the

construction of dormitories and large regional secondary schools

Appendix SH-A, paé&e 10



and tegar. a program of providing local secondary schools.
Since 1970, this program has resulted in the unorganized
rorough in the completion of 11 local secondary schools
with 7more presently under construction, and funds

appropriated for an additional 6 As a result of steps
taken prior to the negotiation of this agreement, 29 of

the 1,\0 predominantly hative communities in the unorganized

borough uhich presently have an elementary school will, by
1977, have a local secondary school, grades gto 12 or
dally access to such a school. There are 26 predominantly

non-llative communities in the unorganized borough which
presently have an elementary school. Sixteen of these
communities have had local secondary schools or daily access
to such schools within the last three years or will have such
schools or daily access by 1977.2/ There are a total of 170
communities in the unorganized borough uhich have elementary
schools.

18. The absence of local secondary schools in
each of the 126 villages set forth In Schedule B, attached
hereto, is attributable at least in part to the pattern of
secondary education produced by the dual school system
established prior to statehood.

19* Approximately 2783 secondary school age children
reside in communities in the unorganized borough which have
a public elementary school or an elcnentary school operated by

the Bureau of.Indian Affairs, but which do not have a secondary

2/ Of the 10 predominately non-Uatlvc communities without

local secondary schools, are located In the southeastern
portion of the state. These 9 communities are "logging
camps”, which are constructed temporarily on U.S. Forest

Service land leased for a period of approximately twenty
years for the purpose of conducting logging operations.

Seven of the 10 villages have projected secondary enrollments
f 7 or fewer students; 3 of the villages have projected
secondary enrollments of '1 students.

Appendix SH-A, page 11
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school through the 12th grade r.or dally access to such a school.

The State

statistic

of these

(120) are non-!lative.

Department of Education refers to such children for

al purposes as
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student population

district

secondary
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student

children
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i;- of ccurtes available at urban schools because they
do not have the academic background to take advantage of
‘her.. Frequently, they end up in courses for slow learners.
Yet these are the r.ost expensive secondary school programs.
In FY 19715 the rural boarding program cost an average cf
$6,200 per student per year for education and boarding,
while-dormitory programs cost $5,600 per student per year.
The per student cost of local secondary school programs
in .the unorganized borcugh in FY 1976 was approximately
$2,000. In FY 1975i the per student instructional cost for rural
secondary school programs was approximately $2,300. For rural
boarding home programs, the cost was approximately O!i,GOO
per student. The cost of dormitory programs remained
substantially higher. Actual costs per student in dormitory
programs may end up higher because of the high drop-out rate,
while the dormitory’s fixed costs remain the same.

22. Harmful effects have resulted from the
programs. Village students placed in both dormitory and
boarding home programs often do not receive th? guidance
necessary to enable them to cope with town Ilife or with
emotional problems which they experience. Also, the sendLng
of Hative children to secondary schools outside of their village
has had harmful effects on village cultural and family life
and on the student's relationship to each. When the student
who attends a boarding program returns to his village in the
summer, he finds it difficult to readjust to village life
because of the increasing differences between himself and
the other members of his village. He is wunable to fully
identify with either the town or village way of life. Su:h
students are In the process of becoming what anthropologists
term "marginal” people: usually, they are not assimilated Into
the town culture with which they nust contend in order to

attend seccrdnry school, while at the same time they have become
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estranged fron the village way of life. For many of these

students, secondary school gracuar.lon represents the point of

no return. If they have cone this far, it is unlikely that
they will ever return to the village permanently.
23' Although village children who choose not to
board away from home to attend secondary school are eligible to
enroll in correspondence study, this program has in the past
been unsatisfactory for most such children.V This is so in
large part because, for most students, parental interest and
supervision are essential if the student is to complete correspoi (erc-:

courses successfully, and most village parents have not had
sufficient formal education to supervise such courses

effectively. Though the Department has greatly upgraded the

elementary and secondary correspondence program in recent years

by increasing the budget therefor from GSZ,AOS in 1970 to

S81;8,373 for the unorganised borough for 1975-76; secondary

correspondence courses, which have been obtained fron programs

in Kebraska and Illinois, have not heen sufficiently adapted

to the educational needs and the culture of village children.

Furthermore, the problem of parental inability to supervise a

secondary school course of study continues to limit the effective

ness of the correspondence program for many students.

\% Historically, the number of children in the plaintiff
class who have been served by secondary correspondence is small,
as indicated by the overall figures for correspondence
participation.. For example, as of June, 1973, there were 60
active secondary students enrolled in correspo.ndence studies
statewide out of a total of between 600-700 elementary and
secondary students. Between 1959 and 1972, hi students
received diplomas via correspondence study. Between i
-rd 1963, 7 students received high school diplomas after
saving completed years or more study via secondary corresponden
?he number of these students, if any, who meet the criteria of
membership in the plaintiff class is not known.
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2). Snail secondary

schools have long been an

accepted and, unlil'.e the boarding programs, a succes

feature o

the Department's

In .Native

sful

f the State's educational program, and it has been

policy since 1570 to construct such

villages In the unorganized borough.

25. A 9th grade

schools

In 1571-72 to accomodate 8 students in Anderson Village, and

successive

students

such stud

grades were added yearly through 1577~-75,

when 52

were enrolled in grades 912 notwithstanding that

ents had daily access

to a larger secondary

in l.'enana; a secondary school facility, Including a

chemestry

acadenic

75 enrollment, grades 512 23); secondary school

under the

Whittier

school in

laboratory, worhshop,

home economics room

classrooms, has been constructed in Thorne

supervision of a certificated teacher, was

in 157~-75 (enrollment, grades 911 8); se

struction under the supervision of the cert

elementary school teacher employed in the community,

school
gymnasium

and

program was provided beginning

Bay (197~—

nstruction,

begun in
condary

ificated

utilizing

correspondence materials, was provided in Gustavus in 1572-73

Tor 5 stu

students,

dents and in 1972-73 for 2 students, in Cape Pole

in 1972-73 for 5 students, n 'ort Alice in 1973—7" for 5
and in Paxson in 1972-73 for 1 student, in 1973-71)
dents, and in 197 —75- for 1 student. The communities

for 2 stu

of Anderson Village, Thorne Bay, Whittier, Gustavu:.,

Port Alice, and Paxson arc predominantly non-llative.

126 comm

projected

of Anderson Village;

equal to

unities on Schedule B,

secondary enrollments

attached hereto, 5 ha

than the 1971—75 enr

1)8 have projected secondary enr

or larger than the 1972—75 enrollment of Th

Cape Pole,

Of the
ve larger
ollment
ollments

orne Bay;

111 have projected secondary enrollments equal to or larger

than the
1972-73,

projected

enrollment of Gustavus

Iri 1971-72, Cape* Pol

or Port Alice in 1973—h; and all have larg

secondary enrollments

than tiie enrollment
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i.i 1972-73 nr Par.scn in 1972-75.

26. Prior to the intiation of this action, local
secondary schools' viere not provided in other large
native communities. The largest such community was Barrow,
which did not have a s-.condary school through the 12th grade
until 197*175 whe. enrollment, grades 912 v;as 161

27. Though the cost of constructing rural schools
was quadrupled since 1966 the per-pupil operating costs of
hoarding programs is and historically has been far h.igner
than the per-pupil costs of rural schools, s nee the State

rust assume the financial burden of housing, feeding and

supervising children who do not resiue at hone. When
construction costs for new sc-co.ndary school facilities are
in:luded in the per-pupil costs of providing local secondary
schools, the long-range costs remain comparable to, and in

many instances lower than, the costs of providing boarding
programs.

28. In addition to the fiscal costs of operating
boariing programs, there may be heavy social costs, in

addition to those net forth in paragraphs 20 and 22 above.

Because of these social costs, the State may well bear increa
costs for social services— including welfare, rehabilitative
prograns, and law enforcement— which will he lessened to the
extent that children living at home with their families in

their nun villages are not subjected to the problems which
have arisen in the boarding programs.
29. The parties agree that the relief herein

provided, whereby each community set forth on Schedule B,

attached ‘sereto, will be afforded the opportunity to have its
own secor.tary program, is an educationally sound approach for
a number of reasons. It is the present policy of the State

Board of Education and the Commissioner to provide local

secondary schools because, based upon the best information
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traditions,

in removing

agree that it is

Information

fer to each community set forth on

Schedule E, attached hereto, the

have a secondary school

or to save a four-year

regulatory provisions

program,

program,

set

forth

opportunity

to

In

in

have a partial

accordance

Schedule A,

to choose

with the

attached

not to

program,

hereto.

an



cn;lsii ) "Xorrn
1. The provisions of the reflations not forth
In Schedule A, attached hereto, arc heraby incorporated
herein as provisions of this Consent Decree. :io change
in the regulations which affects plaintiffs' entitlements
thereunder shall be permitted.
2. The Commissioner of the Department ("Department"”

herein means the Department of Education as defined by AS

11).07-010, sec. 1, ch. 98 SLA 1966) shall designate a person

who shall be responsible for administering the implementation
of this Consent Decree. This person shall have such administra
tlve authority, fiscal resources and staff support, including

clerical assistance, as are necessary effectively to administer
this decree. Attorneys for the plaintiffs shall be entitled to
frequent access to this person to review and nal:e inquiries
regarding the implementation of this decree.

3- The Department shall ensure that no later
than November 1, 1976, the governing Dody of the appropriate
school district shall notify the residents of all communities
Identlfl-d in Schedule E, attached hereto, of the community's
entitlement to a secondary school, pursuant to i AAC 05.01)0,
The Department shall require that tho governing body of
the school district, at the time it provides written notlficutir.
file with the Commissioner a copy of such written notice
(or, If a form l used a copy of such form), together with
a statement of the date(s) such notification was provided to
each community. On request of the local school committee
in any community identified in Schedule B, attached hereto,
the Department shall within a reasonable time conduct a
meeting in such community at which the entitlements secured’
by this decree will he explained. In any community which

requests that a secondary school not be conducted in such
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conmunity, the Dc-p?.rtr.ent shall, in any subsequent school
year, on request of the local school conr.ittee, promptly
conduct such a meeting.

?he De@aretment shall conduct an inventory
during 1976 in all communities identified in Schedule B,
attached hereto, except those which have expressed their
opposition to a secondary school in accordance with 4 AAC

05050 of public facilities which could be converted, either

temporarily or permanently, into secondary classroom space. In
conducting this inventory, the Department shall contact the
local school committee in each village, and shall incorpo-

rate in the inventory report the committee's view regarding
the conversion of facilities to secondary classroom, space.
5. The Department shall prescribe by regulation
that the governing body of a school district, with the
assistance of the local school committees, shall conduct, no
later than June 1, 1977, arid !'tfav 1 of each subsequent school

year, a survey of secondary school-age children who are not

enrolled in school. The Department shall require that the

information gathered by each survey shall be submitted to the
Department tv the governing body of the school district.‘ The
Department shall ensure that the governing body of the school

district establishes a program to encourage each secondary
school-age child who is not enrolled in secondary school, as
identified in the annual survey, tn finish secondary school.

6 'The Department shall secure compliance with
the provisions of ‘9 AAC 05.0(l0 regarding the establishment
of local secondary schools in accordance with the following
schedule:

(a) Ir. any community wherci.. there is

a suitable facility in which to coriuuct a local secondary
school (or certain grades thereof), a local secondary school

(or those grades which can be reasonably accomodated in

the facility) shall ce established as soon as practicable,
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with classes commencing no later than Fall, 1977-

(b) In any community where an existing
public facility nay be temporarily rendered suitable by
means of renovation at a cost not to exceed 010000 the
renovation, subject to the availability of funds, shall
be undertaken and a secondary school shall thereafter be

established as soon as practicable.

(c) In any community wherein there is available
no suitable facility In which to conduct a local secondary
school, and wherein no existing public facility may be rendered

suitable by renovation under subparagraph (b) above, major

renovation will be undertaken or a new secondary school
facility shall be constructed as soon as practicable. The
Department shall take all reasonable steps to ensure that
construction of each such secondary school facility for

which construction funds are provided in a 1976 bond issue
is completed no later than Fall, 1977, or, if such facility

is designated on Schedule C, attached hereto, as a major

facility, no later than Fall, 1978; anu that each such secondar
school facility for which construction funds are provided
in a 1978 bond issue is completed no later than Fall, 1979,
or if such facility is designated on Schedule C, attached
hereto, as a major facility, .no later than Fall, 1980.
7. The Department agrees that money presently

available to the State for rural secondary school construction,
heretofore unexpended, shall be expended at the sites specified
in Schedule D, attached hereto, in the amounts necessary to
provide at each site a comprehensive secondary education
facility, which shall Include, but not necessarily be limited

to, academic classrooms, facilities appropriate for instruction

in vocational education and home economics, indoor physical
education space and related support facilities and mecna.nlcal
space. The Department further agrees and represents that
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