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market for or value of the copyrighted work" (emphasis sup-
plied) IJ 157, No particular wdirht, however, was assigned
0 anho these, and the list was not intended to be exclr-iv
The House and Senate Reports explain that %107 does no
more than cave "statutory recognition” to tiie fair use doc-
trine; It was intended “to festate the present judicial doctrine
of "air use, not to change, narrow, or enlarge it in an% way."
1070 House Regl)ort 68._See 1075 Senate Report 62: S. Rep.
No. 93-982. g 3 (107-5&; H. R. Rep._No. S3. 90th Cone.. 1st
316331'96562) 119%rs; H. R. Rep. No. 2237, SDth Cong., 2d Sess.,
1 .

Despite this absence, of clear standards, the fair use doc-
trine (g)lays a crucial roie in the law of co yrlght. The pur-
P_ose of Copyright protection, In the words of the Constitu-
lon. is to “promote the Pracress of Science and useful Arts."
Copyright Is based on the belief that by granting authors the
exclisive rights to reproduce their works, the¥ are given an
incentive to Create, and that “encouragement ot individual ef-
fort b% personal %am IS the best wayto advance public. wel-
fare through the Talents of authors and inventors in *Science
inti the uSeful Arts.”" mazer V. Stein, 35/ U, S. 201, 219
'195-1). - The monopoly created by chyl/rlght thus rewards
"he individual author in order to benelit thé public. _ Tivniti-
'li |.Vn'u_|-y Mimic Corp. V_Aiken, 122 U, S. 151, 156 (21975),
For.F lul Corp. V. Duijal, 226 U, S. 123127195 (L<32) see
i ji. Nem No. 2222. 60th Cong.. d Sess., 7 (1301)

There Ire situations, neverthéless, in which strict enforce-
ment of this monopoly would inhibit the_ver¥ "Progress of
AVi00 and useful .Vits" that pop%/rlght IS intended"to pro-
mote. An obvious example is theresearcher or scholar
whoo. own work depends ‘on the ability to refer to and o
\ete '[a/ work of prior scholars.  Obviqusly, no author couid
e a j.ew work If he were first required to repeal " In; re-
en'cl of every author who had gone before him - The
ov.ouir, dke thé ordmarY user, of course could be i to bar-
gain with each copyright owner for permission tq quote Irorn
s refer to prior works.  But there is acrucial difference be-
tween the scholar and the ordinary user. Wien the ordinary
user decides that the owner's price is too high, and forgoes
ise of the work, only the individual is the loSer. - When the
scholar forgoes the use of a prior work, not only does his own
work suffer, but the ﬁUth is deprived of his contribution to
-mowledge.  The scholar's work in other words, produces
external “benefits from which ever?/one profits, I such a
‘.-, the fair use doctrine acts as a form of subsidy—albeit at
the first author's expense—to permit the second author o
make limited use of _the first author's work for_the public
0od. See Latman Fair Use Study 31; Gordon, Fair Use as
Market Failure: A Structural Analysis of the Betamax Case
ind its Predecessors, 82 Colum. L. Rev. 1600, 1630 (1962).
_Asimilar subsidy ma?/],be a ﬁroprlate in a range of areas
ill,or than pure scholarship.  The Situations in which fair use
is most commonly recognized are listed in §107 itself; fair use
may be found whien awork is used "for purposes such as criii-
ism. comment, news reporting, teaching, . . . scholarship,
X research.” The House and Senate Reports expand on this
list somewhat.-" and other examples may be found in the ease

TV, r;1l
pre*le.*es-.,rs.
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ahead because irach of as builds on the work of our

A dwarf standing on the shoulders of a giant can see f.ir-

KT.irt nin-eli. © t'hafee, Refiections on the Law of Copy-
C-ilani. L Rev. *rt], >11 il915).

*Quoting from the Register's 1961 Report, the Senate and House Re-
ports give examples of possible fair uses.

"quotation of excerpts in a review or criticism for purposes of illustration
r comment; quotation of short passages in a scholarly or technical work.
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‘aw." Each of these uses, however, resleet; a common
theme: each is a productive U.-. resultmgnln some added ben -
efit o the public beyond that produced by the first author's
work.t  The fair usé doctrine, In other words, permits works
r >be used for "socially laudable purposes.” See Copyright
Office, B;lefing Papers on Current Issues, reprinted in 1975
House Hearings 2051. 2055, | am aware of no case in which
the reproduction of a copyrighted work for the sole benefit uf
the user has been held to be fair use. * , ,

| da not suggest, of course, that every (Productlve Use is a
fair use, A finding of fair use still must depend on the facts
of the individual Case, and on whether, under the circum-
stances. If IS reasonaple to expect the user to bargain with
the copyright_owner for use of tne work.  The laif use doc-
trine mist'strike a balance between the dual risks created by
tho copyrlgeht system: on the one hand, that depriving au-
thors 0f their monopoly will reduce their incentive to create,
and. on the other, that granting authors a comprlete mongpoly
will reduce the creative ablll(tjy of others.3  The inquiry is
necessarily a flexible one, and the endless variety of situa-
tions that may arise precludes the formulation of exact rales.
But when a user reproduces an entire work and uses it for its
original purpose, with no added benefit to the public, the doc-
trifie of fair use usually_does not apply. There is then no
need whatsoever v, provide the ordinary user with a fair use
subsidy at the author's expense. S

The ‘making of a videotape recording for home viewing is
anordinary rather than a productive use of the Studios' copy-

for illustration or clarification of the author «oNrrvations: use in a parody
of -nine of tin* 'oment of Uic work rare,nod: summary of an address or xr.i-
elo wall r-fquotations, in;t new e rep rt. reproduction by a library ol a
poriion of a work to replace part -!a damaged copy: reproduction oy a
«0.ichvror eudent of a .iltiall par. *f.i work lo d!a%trate a lesson: reproduc-
tion of a worn in .egtslauve or yid.euu proceedmet r repi.r.s; incidental
and fonmioiis reproduction, in a newsreei 0F bruinieast nfa work located
in‘'he scene of an event being recorded,"" 1975 senate Report 01->12; 11)76
House Report 65.

see. = y . Truiii'ili* I'tihliaililiim, Ire v. Kuriht-liidder SvM paprrit,
INC.. dJii F. fid 1171 iCA5 1SSOr (comparative advertising).

“ Professor fieltjcr has ohamcleroied these lists of uses as “reflectlingl
what in fact the subject matter of fair use lias in the history of its adjudica-
tion consisted in: it has always had to dc with the use by a second author of
a first author's work." fi. ScltJer, (exemptions and Fair Use in Copyright
21 (1978i (emphasis removedl. He distinguishes “the mere reproduction
ofawork inorder to use it for its intrinsic purpose—to make what might be
called the 'ordinary’ u»e of it." When copies are made for “ordinary" use
of the work, "ordinary infrtngtinrnt has customarily Nen triggered, not
notions of fair use" (emphasis in uriginali, |b|d See also At. Nimmer.
Copyright 513.051A: 1] (lll:e21(“Use of a work in each of the foregoing con-
texls either necessarily or usually involves its use in a derivative work").

-Willhiin ,+ Wilkins co. x- L'mud States, 203 c1. c1. 74. 587 F. 2d
1345 (19731, aff'd by an equally ilivided Court, 420 U. S. 376 (1975). in-
volved the photocopying of scientific journal articles: the Court of Claims
stressed that the libraries performing the copying were "devoted solely to
the advancement and dissemination of medical knowledge,” 203 Ct. Cl,, at
01. 1.-7 F. 2d, at 135*1. and ihat "medical science would be seriously hurt if
such library photocopying were stopped.” hl, at 95, 487 F, 2d, at 1356.

The issue nf library copying is now covered by 5108 of the 1976 Act,
That section, which Congress regarded as "aulhorlalir.gl certain photo-
copying practices which may N0t qualify as @ fair USe," 1975 senate Report
67; 1076 House Report 74, permits the making of copies only fOI' “private
u nsidyny and rerm.

" In the words of l.ord Mansfield. "]\V]e must lake care to guard against
two extremes equally prejudicial: the one. that men of ability, who have

study, scholarship, or research.”

employed their time for the service of the community, may ran be deprived
ol their just merits, and the reward of their ingenuity and labour; the
ither. that the world may not be deprived of improvements, nor tho
progress of the arts he retarded." Sayre v. Mourt. 1 East 361 n. (b). 102
Eng. lep. 139, Il n. ,bl (K. B. 17851 See Register's Supplementin’
Report 13.
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righted works. The District Court fount; that Betamax
owners use the copy for the same ulr:oose as the original,
They add nothing of their own." -580 F. supp.. at 453" Al-
though applyingthe fair use doctrine to home \ TP. record-
Ing, as Sonv argues, may Increase public access to material
broadcast free over the public airwaves, | think sony s argu-
ment misconceives the nature ot copyright. - Copyright gives
the author a right to limit or even’ to cut off access to his
Work.  Fox Film C->rp. V. an-tl._286 U. S 123 127 11932)
A VTR recording creates no_public henefit sufficient to jus-
tify limiting this fight,  Nor is this right extinguished by the
copy right owner's choice to make the work available over the
airwaves.  Section 106 of the 1976 Act grants the copyrlct;ht
owner the exclusive right to control the performance and the
reproduction of his work, and_the fact that he has licensed a
single television performance is really irrelevant to the exist-
ence of his right to control its reproduction.  Although a tele-
vision broadcast may be free to the viewer, thiS fact Iis
equally irrelevant; a book borrowed from the public library
may not be copied any more freely than a hook that is
purchased. . . . .

It may be temptln% as. in my view, the Court today is
tempted, to stretch the doctrine”of fair use so as to permit
unfettered use of this new technology in order to increase ac-
0ess {o television programming, BUt sjc1i an extension risks
eromn? the von, basis of copyright law. by depriving authors
of control over their works and” consequently of their incen-
tive to create." Even in the context of highly productive
educational uses, Congress has avoided this temptation; in
passing the 1976 Act Congress made i" clear that off-the-air
videotaping was to be permitted onIY in very limited situa-
tions. "Sue 1976 House Report 71; 1975 Senate Report 64.
And, the Senate report adds, "[t]h*? committee does not in-
tnul to suggest. . . that off-thc-air recording for convenience
would under any circumstances, be considered ‘fair use."
id., at e6. | cannot disregard these admonitions.

B

1 recognize, nevertheless, that there are situations where
Permlttlng even an unproductive use would have no effect <a
he author's incentive to create, that is, where the use would
not affect the value of, or the market lor, the author's work.
Photocopying an old newspaper clipping to send to a friend
may be an example; pinning a quotation on one's bulletin
bodrd may be another. In each of these cases, the effect on
the author is Lrulv de minimiti.  Thus, even though these

“This point wu;. brunch! home repent, illy by the Register of Copy,
rights. Mentioning the ‘hnillitude of technological development.”™ iincr
passage of .he I'MIJ Act. including ‘remarkable development,, in the Use
of video upe," Register's supplementary Report Xxiv-xv, the Register
cautioned:

“| realize, more clearly now than 1did in U“il. that 'he revolution in
communications hat brought with it a .-ciiotis challenge to the author's
copyright. This challenge comes not only from the ever-gf «««mg commer-
cial Interests who wish to use the author s works for private gam Vi
cquaily serious attack has come from people with a sincere nUciest in lhe
public welfare who fully recognise . Illat the real Inart o' civilization
., .owe? us existence lo the author’; ironically, hi seeking to make the au-
thor's works widely available by freeing them from copyright i estricnoe-,
they fail to realize that they are whittling away the very (him; iliat nur-
tures authorship in the lirst place.
demands must be worked out. true enough, hut not by denying the funda-

An accommodation among roe,:l,cling

mental constitutional directive; lo encourage cultural pro Toss by -ecurillg
the author's exclusive rights to lum fora limited time.
11175 House Hearings 117 'testimony of Barbara Ringer. Regisivr of

Id., at w; sue
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uses provide no benefit to the public at large, r.o purpose is
served by preserving the author's monopoly; ar.d the use may
be regarded as fair.” _ _ N
Courts should move with caution, however, in depriving
authors of protection from ur.prot uctive “ordinary” usgs.
As h_s been noted above, even in tre ease of a productive
use. i 107(4) requires consideration of “the effect” the :-e
upon the potential market for or value if “he cvpyrgated
work" (emphasis added). “(Al particular use arich’ mav
seem to have little or no economic impact <t. "he ,i;.:i.irs
rights today can assume treineiiiinus importance in times
come." Register's fiuppleiiieiitai'y I_!°-Fh_»r. tt Al iun
uct. a use may seem harmless \vneii view-d In_ Ann.
"[ijsolated instances of minor mfrmgements, whet. in,i.nl
many times, become in the a%qrega e amajor ir.oal.m my,
rlqh that must be prevented." 1975 Senate Report .
therefore conclude that, at least when the propo-ci u-e ;>
an unproductive one, a copyright owner need prove oi.y a \>
(etitial for harm to the market for or the vaiuo of 'hé p;.-
righted work. See 3 M. Nimmer. O/pynghi : 14-m.E ;|- .
ﬁ' 13-C4 (19S2).  Proof of actual harm, ir even nroiiablv
arm, niay he impossible in an area where tre effect  a:<w
technoloa%/ IS speculative, ard requiring suer, ;;  vv.mi
Prespnt_ e "real dancer . . . or confining the -cop" o an au-
hor's rights on the basis uf the present tCenr.'wcy Mti.at. as
the years go by, his copyright loses tnucn of its vame necaus-
of unforeseen ‘technical advances.' Register s Supplemen-
tary Report 14, Infringement thus uoulu be found, if the
copyright owner demonstrates a reasonable :«<->il»liiy that
harm will result from the proposed use. . When the use’is out
that creates no henefit to the #ubllc at iarg", con; right ;
teetiuni snould not le_denied on the basis mat a ;;- vtecnnol-

og¥ that may result in harm has riot Vet done -1.
he Studjps have, jduiUttU'i %n,umber < It ik
thelr cepyr'g.s. v re-

3TR recording could_damagg,_ _
c<rd1n% could Teduce iheir avility to markef trvirw
mavie theaters and through the réntal or sale ofre-ia <unied
videotapes or videodiscs; It also could reduce their rerun au-
dience. and consequently the license fees available to t'i-m
for repeated showings. * Moregver, advertisers may be will-
|n1q to pay for only "live" viewing audiences, if they relieve
YTP. viewers will delete commercials or if rating .-ef.'Kes are
unable to measure VTR use: if this is the case.”VTR record-
ing could reduce the license foes the Studios are. able to
charge even for first-run showmgzs. lerary-bulldlnfq may
raisé the potential for each ' f the Types of hafm identified by
the Studios, and time-shifting may Taise the potential lor sub-
stantial harm as well.u

“A VTIt iiwner who has taped a favorite movie f-.r repeated “ win;

will be less likely to rent . r buy a tape ct/ht-iimn,’ tne -ante movie, watch a
televised rerun, or pay in see r.ho movie at a theater. Although mr.f-mi't-
mg may not replace theater nr renin viewing or the purcno.-e m prerc-
conleil tapes or dim's, ii in../ well replace rental wage; a VTR user who hj»
lecon leil a first-run movie for luler Mewing will have no need '
Copy when lie wants to see it.
avoid ..uniinercials; the library hmhler may /;. , ao>e eontrol :*) re- *]j
wittioiit them, and all users may fa*t.forward through vomm*T':ii* on
playback.

The Studios imroilueed evpert testimony that Imth “ime *nif:...g mi
librarying would tend 'o dcere,i.ie their revenue irriili . npyrighl, < aoi> .
See lei/l-. Supp,.at I*u, Tile District Court's finding- ais<< y»r.ow ar stafi-
Both- de>
erage Betamax user wvr.s netw.u-n y, and

Doth library-/milder* and tumnsmfters may

tiul library-building ml avoidance uf commercials
surveys showing that tile
tapes. The Studios -urv v mowed that at leas'. 10'J of u.ers r .1 ill' r-

--.milcd

than 10 tapes in a "library"; Sony's survey showed ti.at mere than lli'c i

jsers planned to view their tapes more than once: and both -.de, survey*

’iaFﬁ-VFd that co'umercrds were avoided at .east 25'i of the time |J., at
)
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Although the District Court found r.o likelihood of harm
from VTR use. 430 F. Supp., at 463. | conclude that it ap-
“bed an incorrect substantive standard and misalloeatod the
burden of proof.  The District Court reasoned that the Stu-
dio# had failed tu Prove that library-building would occur “to
.1y -Icaihcart extent." id., at 467; that the Studios" prere-
»tried wid" odiscs could compete with VTR recordings and
were “arcniabiv . . . more desirable,” ibid: that it was “not
clear trat movie audiences will decrease. at 46S: and
*hat the praicice of deleting commercials “may be ton te-
lious" for many viewers, ibid. To the extent any decrease
m advo-[ri.-me revenues would occur, the cour. concluded that
*“c itudius had "marketing alternatives at hand to recoup
some of that predicted loss.” 1., at 452. Because the Stu-
lios prediction of harm was "based on so many assumptions
r.d.n asystem of marketing which is rapidly chan%mg,"the

-Ur, s, - hesitant to identity "probable effects' of honie-use

CO[%IH%’f th'd, S
_Tne Dis'c.ct Court's reluctance to engage m prediction in
*hi.- are i under.-'.amiable, but. in my“view, the court was
Mistaken in concluding that the Studios should hear the ris«
r-ated by this uncértainty. The Studios have demon-
a potential for harm; which has not been, and could
”|8tvr|5’8m ruetfuted at this early stage of technological
Ti.* Di.-rrx"- Cnuri'* analysis of harm, moreover, failed to

* ider the effect of VTR Tecording on “the patentmi mar-
. " ti'¢ value of the cop rlghted work,” as required b
« %7 1) Tho requirement that a putatively infringing use
* copyrighted work, to be “fair," must not impair & "poten-

' mmarket for the work has two implications. _First, an in-

fringer .cannot prevail merelg/ b demonstratmg that the
ypynql.t hotaer SUFTEred no Nét harm from the Infin
tion. . “Indeed, even a shoving that tie infringement has. rc-
«itoil in a net benefit to tin* copyright holder will not suffice.
Rather, 'he mfrmHer must demonstrate that he had not im-
R?lred the copyright holder sability to demand compensation

't lor to deriy access to) an%group who would otherwise. Im
willing to pay to see or hear thé copyrighted work, —.Second
tho faCt that a given market for acogryrlghted work would not
Im avallable 10 the copyright holder were it not for the in-
frlntger's activities does not permit the infringer to exPI()lt
that” market without compensating the copyright holder,
dec rriv shite University Research Foundation, Inc, V.
Annrienn Rrinulciistiiii Cos., 021 _F. 2d 57(}CY2 |Pb0)

In this ease, the Studios and their on/ici demonstrate that
the advent of the the VTR technology created a potential
market for their copyrighted (Programs., That market con-
sists i f those persons who find it |mP053|bIe or inconvenient
to watch tho progirams at the time they .are broadcast, and
who wish to watcll them at other times. These persons are

el'-no-rn owr the impact of .i use upon ‘pun-raini* murlo.-H is to lie
-ui-l in -m---. d-cidc*l both before and after v *07 tent (.'ongr-uV imprinta-
-r to (In- jiidieially-ereati-d doctrine -if fair use. See, > - , Imm state
rbo-irnt'i Iteieareli Foundation, toe. v. .ton neon Iti'i'Ulenitmt," Cot

*Jl 1 57.-iniCAg |(c<i)] ("the effect of tho use on the copyright holder' =

notential market f-r the work"); Meero/ml v. .Vicrr, 'GO K. ")) Illiil, |1)70
1 \d 11*77L 'A m-v |*uic in fair use ram* is whcthcr the defendant's work
m -els to dimmish or pr jilicv the potential ale nf plaintiff's work"), cert
h-fm-ii, 1.1 £ S, [i)i;l @07.s1; wilsiiiin.i x Wilkins Co v. C ailed Stain,
S Cl. 71, ", l1e7 I' g.i 1115 i:,)g il!)7tt) I' thc effect of (ho u>«on a
~opyright owner mpotential mathot for and value nf his work"*, nlf'd by an
meniijl- d.vidt-d t'ourt, 100 C. S. 47G i197.v. Fncydopmdia Hntanaiea
Kdiieat niiat Cnrj> v. Crooks. >1© k. supp. 115%). 1171 (WDNV 11—)
"The concern hire must he focused on a copyrighted work™ potential
market It * perf-ctly po**lbi» that plaintiffs' protits would have been
creator. hut f,r the kind 0$videotaping in question") C-mph -sis in orlginall.
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willing to pay for the privilege of watching enpyri rated work
at their convenience, as is evidenced by the fact that they are
willing to par_ for YTRs and tapes: undoubtedlY, most also
would be willing to_pay some kind of royaltK n copyright,
holders.  The Studios correctly argue_ that they have been
deprived of tho ability to exploit this sizable market.

It is thus apparent from the record and from the hr.dir.gs of
the District Conn that time-shifting floes h: ve a substantial
adverse effect qun the "potential market for" — Studios'
copyrighted works. — Accordingly, even under the ‘orrr.uia-
t'on of'the fair uv doctrine advanced by Sony. v.me-sMf'ir.g
cannot he deemed a fair use.

Vv
Contributory !nfringemer.t

From the Studios' perspective, the consequences of home
VTR recording are the same as if a business had taped 'he
Studios' works off the air, duplicated the tapes, and sold or
rented them to members of the public for home viewing.
The distinction is that home VTR users do not record for
commercial advantage; the commercial benefit accrues to the
manufacturer and distributors of the Betamax. | thus must
Proceed to discuss whether the manufacturer and distribu-
ors can be held euntribuioriiy liable if the product they sell is
nsetl to infringe. o o

It is well established that ||ab|I|tK for copyright |nfr|n%e-
ment can be imposed on persons other than those who actu-
ally carry out the infringing activity. k-ilem C0.  Harper
Heathers, 222 U. S. 5562615 iltMIi; 5M. Nimtner, Copy-
rlght | 12(U[A1 |U*323, SIte Twentieth (' n'unj Music t.'orp
V. Aihen, 22 U. §, 151 100. n. Il IPTa); Hack V. Jouv-La-
suite lienttV C0., 2 v. S 1% IPs *I.Mj.  Although the
liability prow, ion m'th<- 1976 Act provides mm%that la] K
one who violates any of the exclusive rights of the copyright
owner .. 1S an mfrmPer of tho cop}/rlght." 17 US C
b5ol'a). the House atul” Senate Reports demonstrate that
| 'oneress irt<diti*t to retain judicial doctrines of contributory
%nlfrkngement. 1975 Senaté Report 57; 1976 House Report

The doctrine of contributory copﬁrlqht w'Ymgoment, how-
ever. is not well-dellned. ~ Orie ofthe Tew auciripts at defin-
tion appears In Gershtein Publishing Carp. V. Columbia Irf-
/s Managerent tnc.. 11l F. 20 1150 (CA2 1971),  In that
case the Sqec,ond Circuit stated that "or* who, with knowl-
edge of the infringing_ activity, induces, causes or materially
contributes to the infringing conduct of another, may be held
liable as a ‘contributory” infringe"." 1q,, at 1162 {footnote
omitted*.  While | have no quarrel with this general state-
ment. 1t does not easily resolve the Present case; the District
t.'ourt and the Court of Appeals, both purporting to apply it,
reached diametrically opposite results.

A

In absolving Sony from liability, the District Court rea-
soned that Sony had no direct involvement with individual

This nti-iu is manifested further liy proveions of the 177G Act that
exempt f¥inn liability person* who. while not participating directly in any
infringing activity, could otherwise ho charged with contributory infringe-
mt-nt, See i 10h(f)(l) dibrary not liable “for the unsuperused use of re-
producing equipment located on its promt***." provided that certain
warnings are posted); 5I1li'uj) ("governmental body" or 'nonprofit agricul-
tural -*r horticultural nrganitation” nut liable for infringing performance by
concessionaire 'in llit- course nf an annual agricultural or horticultural fair
or exhibition").
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Betamax users, did no: participate in any off-the-air copyin
ar.d did r.o: know that such cop¥|ng was tr. infringement,
the Studios' copyn%ht. 430 F. Supp.. at 460. | dgree with
the Gershwin COUT that contributor: liability may be im-
osed even when there hia< m%n o direct contact between
he defendant and the infringer. The defendant in - rs'etrin
Was a concert promoter operating through local concert a.-so-
clatiom that it sponsored, it had o contact with the infring-
ing perform™c themselves. 442 F. 2d. at 1162-1162. Sée
alS0 Ttrentie’n Century Music Corp. V. Aiken. 422 U. S.. at
160, n. 1i.  Moreover, anndln? of contributory infringement
has never depended on actual knowledge o Rartlcular In-
stances of infringement: it is sufficient that the defendant
have reason to know that infringement is taking place. 442
F. 2d. at 1162; SE€€ Screen Gems-Cohunbia Music, tne. V.
Mark-Fi Records. Inc., 296 F. Supp. 299 (SDNY_].g*lG)." In
the so-called "dance hall" cases, in which questions of con-
tributor,- infringement arise, with some frequency, propri-
etors of entertainment establishments routinely are held lia-
ble for unauthorized performances on their premises, even
when theY have no knowledge that copyrighted works are
being perormed. _ In effect,"the propriétors in those cases
are " charged with  constructive ~ knowledge of the
performantces.

~ Nor s it necessary. that the defendant be aware that the
infringing aC'[IVI'[¥ violates the copyright laws, Section
504(e)(2) of the 1976 Act provides for d réduction in statutory
damages when an infringer proves lie "was not aware and
had_no reason to believe that his *r hv-r acts constituted an
infringement of coPyrl ht" but the statute establishes no

Or those Who believe tn i mfrmng ac-

9enera| exemption
Ivities are leg... Moreover, such an exemption would be

,meaningless In‘a case such as this, In which prospective relief
IS sought; <nee a court has established that the copying at
issue is infringement, the defendants are necessarily aware nf

‘In ecuin mi which the il NN mil court relied, Itie court tie,.;
that l,ability could tic imposed un a shipper id’" unautliori.u d "bootleg"
rccordi* and a radio station that broadcast adverti.-ciii,ml., of the records,
provided they knew or ihould have known that the records were infrtng-
inc. Hie court conclud.-d that the recolds' low price and the manner in
which the records vcre marketed could eupport a limling ut “constructive
knowledge" even i( actual knowledge were not shown.

“see. ¢ <. Cunions Mime <'orp. v, Hu=Slate Hannas IHjr.se Hacnuj X
liriiiliiiy Assn., hie . 551 £ 21 1211 (cA1 11*477; Dreamland Hall lluani,
hie v Shapiro, Hernstem .t co., Hi F. 2d UM CAT 11%21); ./ U'rtomrx v
sum v. Trtinonl Social X Athletic Club. ie* F. supp. 707, 700 (Mass.
11710); see also TUeNtii tli Centiirti Music I'orp. v. Aikm, 122 1. s., at 157,
Hack v. Jeietlld.aSulle Realty Co.. 23 u s. 1*1. WA-REL L) 1 M.
Nimmer, Copyright , 12.011Al, pp 12 -O II'Is'jl.

t'onrt.s have premised liability in these cases on the notion that the de-
fendant had the anility to supervise or control tin; inlVniinng activities, ,-e,
e j ., Shapiro. Bernstein X to v H [ ilieen Co.. dirt F 2d (01. do,
c.vz2 1ski; RFCA Music, inc. v. Dtnijns McGee's Co . -iz2 F. supp 72, 71
(\VD Mo. 11/77).
(endant cannot escape liability by nnttsietiio; the periorim-rs not to play
copyrighted music, or ev-n by inserting .* |revision to that effect into the
pertomiers' contract. (VI*»«sns Mime co*i v 11,%,/ Stale Harness //one
Rucintj X Hreednn) atin., Im 551 1 21 i 1211-1215 RFC \ Music,
lor v pniiiix Mefj'i's ("= 112F supp.. at 75; Shn/nm. Hernstein v to
* VeItin, 17 F Supp. 'fit. 'VI* *\VO 1., 1(1,2). l'otigrc-s expressly re-
jected a proposal to exempt pr, pric'.orlimm this type of liability under the
11*7*7 Act. See 11*75 Senate iteport : U -t .2. I'*7'i Ib,Use Report lo"i-llio.
1275 Home Hearings T 12-!-1 I He union* of lhu I'ir.i Kinder, Register nf
t.'opvrichtki; Id , at bid lIcolloquy i,>tw«,-n Rep 1'attison and Barbara

Tills notion, however, is to .none extent lictional; the do-

Router*.

The Court's attempt to ihilmtpiish the .=cases on the ,rr""
trol.” ante, at IS. is obviously unpersuasive, Tile direct tn.
narily is not employed by the person held liable; instead, he is :,* indepetio-
enl contractor. Neither is he always an acent of the pvroin held liable.
Screen HemMS makes this  “irent.

of ‘con-
ccr ordi-
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that fact for the future. It ii undisputed i.. this ca<e tr.*:
Sony had reason to know_ the Betamax w.-uid i--
S0mie owners to taspe copyrighted works off T*-a;r. e 41

. Supp... at 459-560. ,

The District Court al** concluded tiat sorv had :; t
caused, induced, or contributed m:r-ri.iuv ro any i frir.rtrz
activities of Betamax owmers. o F 3upp.. af i'&, Ir. a
case of this kind, howc-ver. causa'.,.n can be shown mdire. 'tiy:
it does not depend on evidence that particular Betamax own-
ers relied on particular_advertisements. In an analogous
case decided just two Terms aqo. this Court approved a
lower court's conclusion that liability for contrihut -tw trade-
mark infringement couid be imposed on a manufacturer who
"suggested, even by implication” that a retailor use the man-
ufaCturer's goods to infringe the trademark * another,
in wood Laboratories. Inc. V, l.cs Lahurtitnries. Inc.,

U. S. S44, 351 (1932); see id., at 360 (concurring opinion*, |
thlntk tthIS standard 1s equally appropriate in the copyright
context,

The District Court found that Sony has advertised the
Betamax as suitable for off-the-air recording of “favorite
shows," "novels for television." and "classic novies." 430 F.
Supp., at 426, with no visible w.tntln% that such recording
could constitute copyright infringement, it is only with the
aid of the Betamax or Some other VTR, that it is possible to-
day tor home television viewers to infringe cop%/rlght by re-
coiding off-the-air. _Off-the-air recording, is nof only a fore-
seeable use for the Betamax, but indeed’Is it intended i.-e.
Under :he circumstances, Lagree with tr.e Court of Ap: a.-
that if off-the-air recording is an infrmgem.eil -if copying:;..
Sony has induced ami materially eounuttei! to Me inti-.ug.r.j
cnnduct of Betama.r owners.-

0

Sony argues that the mauum.rtaivr r i r f. in'ei. :
used to infringe is absolved from liability wm-never the prod
net can be put to any substantial ||on|n|r||.gm%; u-e. Br*s
lor Petitioners 41-12." The District Colin .otield. borrowing
the "staple article of commetce" iiocirin,.- 1 *V*iiiing I|ab|I|£y
for contributory Infringement of Patenfs._ 3ee 5°U. S C,
5271," This Court to aY IS much le-* positive 30U ante, at
22, 1 (o not agree that this lechr.ical jutlgc-made doctrine of

“ My conclusion r,->]i--ct;::c cer.trihu; ,rv infritiyo itu-i-t |,,-* ttit le
tin-<nailer defendants. Die Pisiri.'t O-urt found that ,*m- of the ri-l.,..--i
h-iomlant * hart lusisted in "In- advertising campaign ' r the Rctnma.x. hit
mart,- no other limlmcs respecting 'm-:r knowledge yf the lleMUia.x"- , i-
ti-mli'il uses, 1 do not agree with tta; I'mirt @ Appeal*. at least on th:-
Li‘corrt, that the retailors "are outfc-ient ly engaged ,n -lie ,-nterprise to he
In-1d accountahle." 'me F. 2d. at il7i'<
i-inplnynl tn promote the B-.-tan.ax was far more itctively ,-ncac,-d in the
artvi-rtisiltc oampaiyn, apd pi-tituniei-s have nut .uga.-d its;* the agency'»

In i-nntra i, il,- ail.i-rti. iag agency

liability ililfer* in any way from that of rfony iln-p- iati-m and Sony (*,r-
poratinn of America,

“Tho “staple article of cntiiiiii-re*-' d- eu-im- protects those who manui‘ac-
Ar - products mcorporatfd nit,, -,r --e=! with patent, | m .fnteo.t—for - x-
ample, the paper and ink used with patented printing machine-, //, 0N v
1 || Da k Co ,221 Ib S. 1(1012), or theiiry n-eii ,,| -.veh palrti'.oii r--n g-
i-ratlon -ysteins, t'lirhiee COfp. v. Ain'ienn ['itenti Cun . 2*11 ¢ 27

(I*tit. llec.uite a patent-holder has thi iKtu to cr.nttn: the u-e -,f tho pat-
ent,',l item as ai-tl a, it, luaniitacture. .-ee / ->> id, *',,
U'Vireruil Film Co, 211 L. s. 502. Jor10 -11%17,; 1. S C. 271 a*,

such protection for the manufacturer of the Incorporated product is neci-x-
-ary to prevent pn, m-nolders fr*in e.xtvtaiing their n:ori,*|»nies by sup-
pressing competition in unpatentcd components and ,applies suitable for
Use with the patented item. See Daic-san Chemical Cu. v Roam X Haas
Co.. 41s uU. s. 17rt, 11*7-IM (I"Juni.
infringement has been the sutrecl of attention by the courts and by t.'on-

The doctnne -if contributory patent
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Patent law, based in part on considerations irrelevant to the
leld nf copyrlght, see generally bawson cChemical Co. V.
Rohm & Haas Co.. 448 U. S. 176. 157-199 (1380) ShQU|d he
imported wholesale into copynght law. Despite their com-
mon constitutional source, sée U. S. Const,, Art. |, Ss. cl. 8,
patent and copyright protections have not developed ina par-
ade! fashion, ar.d this Court in copyright cases in'the past has
borrowed patent concepts oniy sparln%lx. See’ Bobbs-
Merrtil Co, V. Straus, -10 U. S."£09, 345-226 (1908)
.| recognize, however, that many of the concerns underly-
ing the "stapie article of commerce" doctrine are present n
clerlght law as well. As the District Court noted, if liabil-
ity tor'contributory infringement were imposed on the manu-
facturer or roller of ever¥ product used to infringe—a type-
writer, a camera, a Bho ocopylng% machine—the "wheels of
commerce “would be blocked. * 480 F. Supp., at 461; see aiso
A"IW> co, V. Harper Brothers, 222 U. S.. at 62.

| therefore_conclude tra* if a significant portion of the
product's Use is romn/mir/nig, the manufacturers and sellers
tir.not = held cor.tributorily liahie for the_Product's mfrmg-
ing uses.  See ante, at 22, If virtually ail of the product's
U0, however, iato infringe, contributory I|ab||_|t¥ may be im-
nosed: 1f .0 one would buy the product for noninfringing pur-
noses. alone, it is clear that the manufacturer is purposely
profiting from the infringement, and that liability is ap#]roprl-
ately |m?osed. In sucha case, the copyright owner's monop-
Sy ‘would not he extended beyond ifs proper bounds; the
manyfacturer of such a product contributes to the infringing
activities nf others and profits dlrectI?/ thereby, while pro-
viding tit) benefit to the public sufficient to justify the
infringement. ,
_The t™iirt of Appeals concluded that Sony shouid be held
liahie for contributory infringement, reasoning that "(vjideo-
r.Ire recorders are manufactuired, advertised, and sold for the
orimar." purpo.-0 of mproducing television, programming,”
ad wtuallg ail_television Woglrammmg IS Copyrighted
naterial." 639 F. 2d. at 973 While | agree with the first of
these proposmons,"the second, for tne, 15 problematic.  Tho
key question is not the amount of television 1programmm?
that is copyrighted, but rather the amount of VTR Usage tha
IS Infringing.  Moreover, the Rartles and their amiei have
argued Vigorously about both the amount of television pro-
gramming"that i$ covered by copyright and the amount for
Which pertms.." nto copy has been.given. The proportion of
VTR recording that is mfrmgmg IS, ultimately a question of
fact," and the” District Court specifically declined to make

1, ,0 2M2-212, and has been codified since 11152, tjij slat 792
hut was i.i'ht mentioned danr.c the copyright law revision process 1> hav-
mg any relevance to contributory copyright infringement.

“ Although VTRs also may be ,.<ctl to watch prerecorded video cassettes
and to mai.it home motion pictures. the*c uses do not require a tuner -uch
ax the llctnmnx contains. Seen |I. supra. The Studios do not object to
.ony's 'lie of VTR., without tuners. Href for Respondents 5. n. 9. In
considering the noninfringing ires of the ,!>tama.x. therefore, those uses
that would r»niain possible without the Itctamax's built-in tuner should not
he taken into account,

«'Snmnirinetng i-es would include, for example, recording works that
are not protected by copyright, recording works that have entered the
pimoc domain. recording with permission of the copyright owner, and. of
w'or-". ..;;y recording that qualities as fa.r use. see, r. Uri<iue v
MOhr Itwinmii'u, 2i2 (. 6. P. tj. -99 iND Cil. 1979) (use of home VTR

r marnct arch studies).

«5<my as or* that much or most television broadcasting is available lor
home recoding because 1) no copyright owner other than the Studios has
brought an infringement action, and i2> much televised material is ineligi-
ble f'ir copyright protection because videotapes of the broadcasts are not
kept. The first , f these assertions is irrelevant: Sony’s liability does not
turn on the fact that only two copyr’'ght owners thus far have brought suit.
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findings on the “percentage of legal versus if"ezal home-use
recor mgi. C480°F. SuPp., at 46S." In light of my view of the
law. resolution of this tactual question IS essential.. | there-
fore would remand the ease for further consideration of this
by the District Court. VI

The Court has adopted an approach very different mom the
one | have outlined. It is my view that the Court's apgroach
alters dramatlcaIIK the doctrines of fair use and contributor.”
infringement as they have been developed by Congress and
the courts. . Shouid Congress choose to fespond to the
Court's decision, the old doCtrines can be resurrected. ~As it
stands, however, the decision today erodes much of the co-
herence that these doctrines have struggled to achieve,

The Court's disposition of the case turns on its conclusion
that Mine-shifting is a fair use. Because both parties acre
that time-shifting Is the primary use of VTRs, that conclu-
sion. if correct, would setfle the issue of Sony's liability under
almosc any definition_ of contributor/ infiingement.  The
Court concludes that time-shifting is fair use for two reasons.
Eaen is seriously Hawed, _ , o

The Court's fifst reason for concludm% that time-shifting is
fair.use is its claim that man¥ copyright holders have no ob-

hat "Tespondents have no rtitnt
to prevent other copyright holders from authorizing it for
their programs.”  Ante, at 23.  The Court expiains that a
finding o ,contrlbutor% Infringement would "|neV|tab|¥_ frus-
trate the interests of broadcasters in reaching the portion of
their audience that is available only through tlme-sh|ft|ng]."
Ante, at 26 Such reasoning, however, simply confuses the
question of liability with the difficulty of fashioning an appro-
priate remedy. [t may be that an injunction pro_h|b|t|n? the
sale of VTRS would harm the Interests of cqpyn?ht holders
who have no objection to others making copies of their pro-
grams. _ But such concems should and"would be taken into
account in fashmmng,an appropriate remed% once liability has
been found., Remedlies may well he available that would not
interfere with authorized time-shifting at all. The Court of
Appeals mentioned the possibility of & roytutv payment that
would allow VTR sales and time-shifting to continue up-
abated, and the parties may he able to devise other narrowly
tailored remedies. ~ Sony may be able, for example, to build a
VTR that enables broadcasters to scramble. the signal of indi-
vidual programs and “jam" the unauthorized récording of
them, Even were an ‘appropriate remedy not available at
this time, the Court should not misconstriie copyright hold-
ers' rights in a manner that prevents enforcement”of them
when, through development of better techniques, an appro-
priate ‘emotly becomes available. ¥

The amount of infringing too must he determined through consideration of
the television market as a whole. Sony's second assertion is based on a
faulty |ir,'im,,', the Copyright Office perm.!-, audiovisual works transmu-
ted liy television to he registered liy deposit of sample frames plus a de-
scription of the work, see 17 1.'KR 5) 292.20iei(2'i] |i and 202.21(g) (1992).
Moreover, although un infringement action cannot be brought unless the
work is registered. 17 (', 4. C, ) llbai. registration :s not a condition of
copyright protection, i IOMa). Copying an unregistered work Mill may
ho infringement. C( SJOdiai diability for criminal copyright infringe-
ment; not co/ditloned un prior registration!.

“ Even if concern with remedy were appropriate at the liability stage,
-he Court’'s use of the District Court s findings is ‘..mew hat cavalier. The
t oun relies heavily ,,n testimony nv representantes of professional sports
Itague* to the ettect that they have no objection 11 VTP. recording. The
C air. never states, however, whether the spurs leagues are copyright
holders, and if so. whether they have exclusive copyrights to sports broad-
casts. Of course, one who does not hold an exclusive copyright decs not
have authority to consent to copying.
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The Coun’s second stated reason for finding that Sony is
not liable for contributory infringement is its conclusion that
even unauthorized time-shifting Is fair_use. Ante, at 25.
This conclusion is even more trotibling.  The Court begins by
suggesting that the fair use doct._ n. operates as a general
"equitable” rule of reason." = That interpretation mis-
haracterizcs the doctrine,_and simpiy ignores the Ian%ua?e of
the statute. Section 107 establishiesthe fair use doctrine
"for purposes such as criticism, comment,_news reporting,
teaching, . . . sch,olarshlg, or research.” These are till pro-
ductiveUses. It IS true that the legislative history states re-
Beatedly that the doctrine must be applied rIexlbI¥ 0N a case-

}/-case basis, but those references were only in the context
of productive uses. ~Such a limitation on fair use comports
with its purpose, which is to facilitate the creation of new
works. There is no indication that the fair use doctrine has
any application for purely personal consumFtlon on the scale
involved in this case.* and the Court's application of it here
deprives fajr use of the maj r cohesive force that has guided
evolution of the doctrine, in "he past. o

Having bypassed the initial hurdle for establishing that a
use is fair, the Court then purports to apply to time-shifting
the four factors explicitly stated in the stafute. The rirst iS
“the purpose and character of the use, including whether
such use is of a commercial nature or is for_non?roflt educa-
tional purposes.”  §107tl). The Court confidently describes
time-shifting as a noncommercial, nonprofit activity. It is
clear, however, that personal use of programs that have been
copied without permission is not what 8107(1) protects. The
intent of the section is to encourage users to engage in activi-
ties the primary benefit of which accrues to others,  Time-
shifting Involves no such humanitarian impulse. It is like-
wise something of a mischnracteruation of time-shifting to
describe it as honcommercial in the sense that that term Is
used in. th-* statute. As ope commentator has observed,
time-shifting is noncommercial in the same sense that steal-
ing jewelry “and wearing it—instead of reselling it—is non-
commercidl 7 Purely ennsumptivo uses are Certainiv not

Assuming that the various spurts league's do have exclusive copyrights
In some of their broadcasts, the amount of alit) v.-ized time-shifti,ig -nil
would not he overwhelming. Sony's own sunej m'ieuttd that only T.i
percent uf all Detamax use is to record sports events of all kinds. Def.
Kxh. OT. Table 'JO. because Sony's witnesses did not represent all forms
of sports events, moreover, this figure provides only a tenuous basis for
tins Court to engage in fact-finding of its own.

The only witness at trial who was el arly an exclusive copyright owner
and who expressed no objection to unauthorized lime-shifting was the
owner of the copyright in M jatrr Koyrrj- W 'Ijhhorhnoil. lint the Court
cites no evidence In the record lo the effect that anyone makes VTK copies
“f that program. 'Die simple fact is that the District Court made no find-
ings on the amount nf authorized tune-shifting tha' takes place. The
Court seems to recognize this gap in its reasoning, ami phrases its argu
ment as a hypothetical. The Court states: "b there are millions of ownets
of \Tli's who make copiis ol televised sports events, religious broadcast m
and educational programs such as M isler /Joyces' Xeiijlibitrhuod, and if the
proprietors of those programs welcome the practice." the sale of VTR's
“slioiml not be stilled" in order to protect respondent's copyrights, .lore,
at J'i 'emphasis supplied! Given that the Court seems to recognize that
its argument depends on findings that have not been made, it seems that a
remand !winescapable.

wAs has been explained, some uses of time-hit'.ng, such as copying
un old newspaper dipping for a friend, are fair use because of their dr
minimis effect on the copyright holder. The scale of copying involved m
this case, of course, is of an entirely different magnitude, precluding appli-
cation of surh an exception.

'"Home Recording of Copyrighted Works: Hearing before Subenimn on
Courts. Civil Liberties and the Administration of Justice of the Huime
Comm, on the Judiciary. 97th Cong.. Jd fiess., pi J. p. 13di) (II'sJ) (memo-
randum of i'rof. Laurence IL Tribe*.
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what the fair use doctrine was designed . Ijritect, o re
awkwardness of applying the statUtory lur.frtaje to ttir.c-
shlftlnq only m%kes clearér that fair "se'was designed to pro-
tect only uses that are productive.

The next two statytory factors are all but :m rtd fy <he
Court—though certainly not hecause they nav.- r.o applicabil-
ity. The seécond factor—"the nature ‘of the copyrighted
work"—strongly supports the view that time-siuftir.z’is an
infringing me. " The rationale guiding application of this fac-
tor is"that certain types of waorks, typically those involving
"more of diligence than of originality"or inventiveness.” AV.C
York Times Co. V. Rozkurj Dcto, Interface, Inc., 44_F.
Supp. 317, "I <NJ I)771, require less copyright protection
than other original works. Thus, for example,” informat:or...,
works, such as news reports, that readily lend'themselves to
productive use hy others, are less profected than creative
works of entertainment. ~ Sony's own surveys indicate that
entertainment shows account for more than SO percent of the
pr%%rams_ recorded by Betamax owners.* o

e third statutory factor—"the amount ar.d substantiality
of the portion used"=is even more devastating to.th e ir."s
interpretation. It is undisputed that virtually aii VTR -wr.-
ers record entire works, see 450 F. Supp.. at 434. thereby
creating an_ exact substifute for the copyrighted orient*".
Fair use Is intended to allow individuals engaged in produc-
tive uses to copy small portions of original works. that wiii fa-
cilitate their ‘own productive endeavors. ~ Time-shifting
bears no resetr.iaree to such activity, and the cnmp'ite
duplication that It involves might aloné He -uiricient t _pre-
clude a finding,of fair use. It is little wnnder that tie < r.
has cnosen toignore this statutory fact ir."

Tin fourth fact r requires an evaluation of "the effect ,.f
the use upon the potential market for or value uf the ¢ «y-
righted w<*k" This the factor upon winch the C art
etises, but oree again, the Court has misread tre = —
As mentioned above, the Statute requires acourtt :0i A
the effect of the use on the i0k.'fin/ market tor the ¢ -
righted work.  The Court has stru?gled mightily. to show
that VTR use has not reduced the vallie of the"Studios’ copy-
righted works in their present markets.  Even if true, that
showin onIK begins the proper inquiry. The development
ofthe VTR has created a new market for the works produced
by the Studios. That market consists of those persons wno
desire to view television pro%rams at times other than when
they are broadcast, and who therefore purchase VTR record-
ers to enable them to time-shift« Because time-shifting of
the Studios' copyrighted works involves the,coPylng of them,
however, the Studios are entitled to share in the Denefits of
that new market. Those benefits currentIY go to Sony
throuqh Betamax sales.  Respondents therefore can show
harmtrom VTK use simply by showing that the value of thelir

"Sec A Survey uf Betamax Owners. Jttu.1, Def. Exh 'iT, Tao,. b)
citeiin Brief for Respondents .'J.

"The Court's »ne oblique acknowledgement of this third factor, u'ltr, a
J9. veins to suggest that tho fact that tune-shifting miuivvs copying - an-
ptele works is not very significant oecauso tne vu-wer* aiready have :.,vn
asked to watch the initial broadcast free. Tins tuggo-tion mi- vs the
poml, As Inis been noted, a book borrowed irom a pi ,<c hruar. m.r. not
be copied any more freely than one ll.at has been pnrd'a.-ed. An .nv it.s*
tain tn view a .-honing is completely different from an invitation to copy t
copy righted worn

“"The Court implicitly lias recognized that this market is very - cr.ifi-
eant. The centra! concern underlying the Court's entire opinion .s mat
there is a large audience who would like very much tu be able to view pro-
grams at times other than when they are broadcast. Amt, at J'i. The

Court simply misses the implication ufits own concerns.
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copyrights would increase i they were comPensated for the
< 0i"th.it are used ir. the new market. The existence of
this effect is self-evident. _ _ _
_B.-catise uf the.".tin's conclusion concerning the I_e?allty of
time-shifting, it never addresses the amount of noninfringing
_'hit a manufacturer must show to absolve itself from |i-

a-'ihtv as a contributory infringer.  Thus, it is difficult to dis-
'S how *.e Court's. test for contributor.’ infringement
mQuti operate . practice under a proper anal){sw Of time-
Chiftisur. — 1'ne aspect of ti.e test as it is formulated by the
Court, however, particularly deserves comment, The Court

. ains that a manufacturer ofa product is not liable for con-
tributor.- iurringemont as lon.c as the product is “capable 0f
sybstanti _ noninfringing uses.” . Ante, at 22 (emphasis sup-
plied). .rich adefinition essentially eviscerates the concept
of contributory infringement.  Only the most unimaginative
manufacturer would be unable to demonstrate that a image-
dupiicating product is “capable” of substantial noninfringin
uses, hjrely Congress desired to Ioreve,nt the sale of prod-
ycts that ‘are” used almost exclusive %/ to infringe copyrl%hts:
the fact that nomnfrmglng uses exist presumably would have
little bearing on that desire. .

More importantly, tiie rationale fur the Court's narrow
ardard of contributory infringment reveals that, once
.|(T;a|u. the Court has confused thé issue of ||ab|_||t,¥, with that
of remedy  The Court finds that a narrow definition of con-
tributory infringement is necessary in order to protect “the
rictus ol others freely to engage in substantially unrelated
areas of commerce." * Ante, af 22.  But application of the
contributory infringement doctrine implicates such rights
r.y If the femedy attendant upon a finding of liability were
an injunction against the manufacture of thé product in ques-
tion.” Tiie i.-ue of an appropriate remedy is not before the
Court at this "uuo, but it seems likely *hata broad injunction
IS not tr.e remedy that would be ordered, it is upfortunate
Ira’ tiie 1! |? h s,?llowed Its concern over aremedy to infect
Its ,im..ysis of liability.

The coure 0f Appeals, having found Honv liable, remanded
for ;. District Court to consider the pr,oprlet¥ of injunctive
.rother relier.  Because of my conclusion as to the ‘issue of
liability. 1. «oo. Would not decide here what remedy would he
lifiprnpr.ate if liability were found. 1 concur, however, in
tre »0urt X appears sUggestion that an award of damages,
0r continuing royalties, or"even some form of limited injuinc-
tion, may soll bé an appropriate means of balancing the equi-
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ties in this case.a AIthouPh | express no view on the merits
of any particular. proposal, | am certain that, if Sony were
found’ liabie in this case, the District Court wouid e abie to
fashion appropriate relief. The District Court might con-
clude, of course, that a continuing royalty or other equitable
reliefis not feasible.  The Studio then would he relegated to
statutory damages for proved instances of mfrgngi_ement.
But the difficulty of fashioning relief, and, the possibility that
complete reiief may be unavailable, shouid not affect our in-
terpretation of the statute. , ,

Like so many other problems created by the interaction of
copl)(rlght, law"with 1 new technology, “(tjhere can be no
really Satisfactory solution to the problem”presented here,
until Congress aCts." _Twentieth Cetttnnj Music Corp. V.
Aiken. 422°U. S.. at 7 (dissenting oplnlonl). But in the ab-
sence ofa congressional solution, courts cannot avoid difficult
Eroble,ms by refusing to appl}/_ the law. ~We must “take the

opyrlght Act ... as we Tind it." Fortnightly Corp. V,
United Artists. 392 U. S, 390, 101402 l|f|d3) and “do as lit-
tle damage as possible tn traditional copyn?hf rinciples ... .
until, t?e Congress legislates." 1a.,” af’ 404 (dissenting
opinion).

WL hi M owry in® Viweio, < dif iDOSM h C.S1.0\s. dill
fﬂh'l’xlt'H E:I\lls { 1"|S';\)\'f|' ,ﬁgihThEmH S'ﬁgthe" ttJ'IFferlli".irEpSc:ﬁIi;on"e\a'/l}i)/(,'*Ts\'lTT-'
HMH “S\rétprr]nilllil %ﬁi R T 5 O I ViR e
R I lor

Lin her N inns have irm'i-.-.i revi,:. >>'« the manufacturers of pr*!-
nets ii'« 4 tn infriner “*p»Tight. S—e= = ;. (.Vijyrirht Laws ami Treaties
of tr.e Wnriil 'I’'NEsOd UNA I''sgi .Eniflish mnsiauoni. reprinur.g r'.-.t-
eral Act "a Copyright in rhs if Literature and Art ard Relate.!
Riehts mAu i'iai. ) i..ov-7v and An Act dealing with Copyright and Re-
laied Right- iFederal It>i*tir>lie of Germany). Ar;. '53(3). A study pro-
duced for th- Comm:e-:on of European Communities has recommended
tha; these ro.pur. m.-nts 'serve as a pattern” for the European community,
A Diets. Copyright Law in the European Community 135(1973). While
the-, royalty systems ordsnartiy depiMiii on the existence of authors’ col-
leetmi: » -lolle>. see >d., .it IIP, 1Hi, inch collecting fuddles are a familiar
part of. ur.v.pyrulit law Fee generally PrtnnieastMmte, fne. v. Colu./i-
Lij Wiroi.ic.wiiv dm'ew. Inc.. 111 L', s. 1. i-0 iIDTJi. Fashioning relief

ido- >.i", icouri*. i;icht require iirmgine >tner copyright owner."' into
eourt through eertilleatioiia elan* or nthermtc.
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While in Juneau
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JUNEAU. ALASKA 998!! FORESTRY TASK FORCE

WESTERN CONFERENCE COUNCIL
OF STATE GOVERNMENTS

March 7, 1984

Senator Bill Ray,

Chairman - Senate Judiciary Committee

Alaska State Legislature

Juneau, Alaska

Re: SB 513, An Act relating to

“renunciation of rights in
decedents” death.

Dear Mr. Chairman:

This Act relates to renunciation of rights in decedents”™ death.

The Code Revision Commission®"s commentary pretty well spells out what the
legislation 1is all about.

Sometimes 1 think this particular commission doesn"t have enough to do.
Essentially the bill boils down to the proposition that anyone who has a share
of an estate coming to him or her may renounce that particular share or any
portion thereof.

Big doal.

5incerely,

Robert H. Ziegler, Sr.

RHZ -1k
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m w f, SB 512

..CS; commission
-MIZANY BILL ON
-CEDENTS “ ESTATES

;0lo purpose- to adjust for
its *»n certain neglected
ito Codo.

Uaska 1In 1972. From July, 1972
Price Index for All Urban
.oil tar. Area* moved from 1.159
itn: the pact nevrral months,
it the CPl on January 1, 1985,
will De 2.056, an incroace of
rea In the 1lull are adjusted
stage. Craadly rounded figures

““io oill, the figures uoed lor
~f the homestead exemption in
MI. Tp.i” in a recent Act, ch.
hut nor. necessary, that the
hate Code and the homcntoad
the name,

run in the bill are tied to
of Itvine) that have already

ting fixed figures would be
lice Index, such us la provided
.iskn Exempt I"-im Act. If that
I Statutes could jo required to
idopted, The formula could be
mined a year In advance of Itn
.1d appear In the supplement to
.lturn.ulve could readily be
idopted, I.owe,or, since it may
"oviciions In the Exempt lons Act
e lrowhoto.

O

N—

O

, ' 4bh house a senate joint
JOURNAL SUPPLEMENT

COVERS [UINTICVy, ftlL.LS; NS 695 h S9 513

ALASKA CODE 3EVIS1ICN COMMISSION
COMMENTARY TO ACCOMPANY BIEI. ON
RENUNCIATION OF I(IGttTS IN DECEDENTS * ESTATES

» Thin bill deals with refusal to accept
.mperty or an 1interest n property from a decedent"s
estate. Referred to as ™enunciation* or @isclaimer™*,
it In a valuable option for estate planning to avoid a
taxable tranuler.

Tho right to renounce Ic provided for 1in Ail
13.11.295 (Section 2-801 of the Uniform Probate Code).
Thia bill would make three changco to lacilitate estate
planning:

(€))] The right to renounce would uurv
death of the person having if;

@ The perntuHiblc disclaimer perioc
be extended Iroro UlX to nine months after a death; and

(©)] Accepting one intercnt in propert
not prevent renouncing another intercut |In the same

property.

The concept of the changes proposed by this bill 1is
the Uniform Disclaimer of Transfers by Will, Intestacy
Appointment Act (1978), Decauno Alaska has already adopted t
Uniform Probate Code contolled in AS 13, minimal changes to
13 .11 .296 will give Alaska the main benefits of the unlfo
disclaimer statute. The bill does net extend beyond disclaim
or transfers resulting frcm death. Disclaimer of other kinds
transfers could be the subject of another bill.

The changes in <P) extend the time for renunciation
the ntne months period in wh'bzéh U'eéwd]ciation Is permitted end
tho Internal Revenue Codo, ..U, Sec. 2518. The curre
version of tho Uniform Probate Code recommends that stat
conform their Jlaws to the nine month period. Failure to do
may deny to Alaskans the full period the federal law permits r.
taking advantage of a tax planning tool.

Sometimes or heir with a right to disclaim will d
within thin nine monti period. For example, an elderly huobai

and wife may not ou" Ive each other by nine months. In th.
situation, a disclai.er would avoid an extra taxable transit
before property 1o .nhctltud by their children. The changes

(@ would allow a personal representative (executor of the estai
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of the second to die) to exercise the right of disclaimer.
However, the period for disclaimer would net be extended: the
personal representative of the second to die would have ot act
within nine months of the first death.

The changes in (d would permit disclaiming one
interest in property without forfeiting the right to accept
another interest in the same property. Under federal Internal
Revenue law, it is possible for a beneficiary to refuse to accept
an income 1interest 1in property while accepting transfer of the
principal asset, or to refuse a transfer of a principal asset
while accepting an income interest in the asset. The change in
(d) would deloc.) language that infers that the acceptance of any
interest in property would totally bar a renunciation of any
other interest in the same property.

AS 13.11.215(f) is deleted as obsolete law. A similar
section is not needed as temporary law in this bill because the
changes in AS 13.11.2S5 liberalise renunciation, do not restrict
it.

HOUSF i
JOURNA

ALASKA COL"
CE-XMERTA'V TO =
HAHIEL PERSON

This bill wvu
and would rcDeal ceri
cause uncertainty 1in i
The principal provis:
34.15.010(b), (c) and
conveyances of *thc Jot.

Tnc ether two sec:
with dower, a common law ccr
Alaska in its pure _‘rr. cirt
367 (1505)). It:- altered, s:
low in 1ST3 (sec. 30, ch.
afforded a widow be the
various opticm: under the "..
in 1972, as are tho probe,
related -ecurtesy” right.
Probate Code includes:

*The provif-i
con.tor. law conceptr
statutory counterpart..

The main subject-
and 'd), are subsection:
apparently in * patenwor-
protections once afforded a
ana curtesy.

Common law cower
one-third of the I~:.cc her
iAficSC. her husband cuu:
Altnxals statutory cower on!

tnc hustand s.; iht huithi;..
sirilar to oower but was a
wire. In its statutory ter.

1613, Since repealed) it ap;
il lies KiltiC jkttiUi.

To compensate for r
statutory forr.n of dower an

tho signature of both spouse,
homestead* (ch. 107, SLA 1933

Unless both cpous
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FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Si 11/Resolution No.: SB 514 Agency Aff "cted: Depar cment of Lav;
Title: "...married personsl Program Category Arfected:

righcs in a family home." General Government
Sponsor: Sen. Rules/Code Rev. ConcRU, Program or Subprogram”~s) Affected
Requestor: Sen. Judiciary Ler.al Services Operations
Date of Request: 3/13/84

EXPENDITURES/REVENUES: (Thousands of Do" lars)

Fy 84 ry 85 FY 86 1 FY ;7 1 FY 8 1

OPERATING 1 * 1

fe.s:wl services *® 1 ! 1
L tael . r. 1 1 1
Lyr N7*.' oo i i i i i
DO 9IS 1 | i i i
500 ECJIrMEKT 1 1 1 1 |
SCO LAND L STRUCTURES | 1 | 1 |
7CO CRAKTS, CLAIMS 1 1 | 1 |
EDO HISCELIANECUS 1 1 1 1 1

TuTnL OPERATING n n r. I n I n I n
CAPITAL 1 1 | |
| REVENUE 1 1 1
FUNDING: (idcusands of Dollars)
ceneral fund -0 - -0 - -Nn- 1 -Nn- 1 -Nn- i _n_
FEDERAL FUNDS . 1 1 1 1
OTHER 1 1 1 1
TOTAL 1 1 1 1
POSITION"S: N
FULL-r INE - -0 - -0 - 1 -0- I -0- 1 -0-
PART-TIME 1 1
TEMPORARY 1 1
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF SILL:
ANALYSIS: Attach a ..separate, page for analysis
& >m CA. 12
Prepared By: Rirhare: T  mmmme Ph<n <:-*45-4445
Division: AcImlni.nfrar.1ra? S r r vi - ccDa Uat.e.— g 1-3- 34
K U Jj Q i ri

Approved by Commissioner: Wnmm r. ..n r Date:
Agency: Department of Lai*

Distribution (by Agency preparing fiscal.note):
Legislative Finance
Legislative Sponsor
Requestor
ffice of Management and Budget
MnLFe 9greny ‘ 19 /1/P

FY cr



Fiscal Note March 13, 1984
Analysis
SB 514

This bill was requested by the Code Revision Commission
to remove certain anachronisms and would repeal certain statutory
provisions that cause uncertainty in titles to Alaska real
property. The protections afforded a widow by the ri~ht cf dower
are now afforded by various options wunder the Uniform Probate
Code, as are the protections afforded a widower under the related
"curtesy" right. This bill would repeal some of the protections
once afforded a married person under common lav/ dower and
curtesy. Because the bill only deals with private property

rights, it will not have a fiscal impact on state government

operations.



FISCAL NOTE

[Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No.: SB 51A Agency Affeeted: Department of Lav;
Title: 11.. .married persons 1 Program Category Affected:

rights m a ramily home." General Government
Sponsor: Sen. PvUles/Code Rev. ComcRU, Program or Subprogram”s) Affected:
Requestor: Sen. Judiciary Lejral Services Operations
Date of Request: JI/U /5 A

EXPENDITURES/REVENUES™* (Thousands of Dollars)

FY 84 | FY g5 1 FY 86 1 FY g7 1+ FY 88 1 FY c;
OPERATING i 1 1 1 1

T-0 PERSONAL SERVICES 1 ! 1 ! [

J..? TrnizL 1 1 1 1 1

" s oamhbit R 1 1 I i 1

-1d S.rrllas 1 1 1 1 !

SCO ECU IrM.ENT 1 1 1 1 1

SCO LAND A STRUCTURES 1 1 1 1 1

0 crants, claims 1 1 I 1 i

ECO 1SCELIANECUS 1 1 1 1 1

TulnL OPchnllnG . o 1 o L o 1 9 L ¢
CAPITAL

f REVENUE

FUNDING: (Thousands of Dollars)

CENER.AL FUND -0- . -0- - -0- 1 -0- -0- 1 -0-
FEDERAL FUNDS 1 1 1
OTHER 1 1 1

TOTAL | 1
POSITIONS:

FULL-TIME -U- =0 - (N SN 1 -0- 1 -0-
PART-TIME

TEMPFRARY 1 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
mANALYSIS: Attach a .separate; page for analysis

_ _ MKbLu 1940

Prepared By:— R._j.charcL-1- Eag-u”~s-r— D-U-e-e-tor----—-—— £ ?° Z46-5- 367-3---—-—--
Division: Admin-i.siirajuuz.oSgXA/fLc-c-*~ D iv-i-p-i-on e:— 3- 33 -

o KI1U hsi. rAMNW
npprov~rd by Commissioner: Nnvm.nn r. yinrriirh___ DatC. V 11-»h

Agency: Department; of T.nw

Distribution (by Agency preparing fisc?\note):
Legislative Finance
Legislative Sponsor
Requestor
ffice. . 0of Management and Budget
nn5iRi*] AT 19/1/p*A






FISCAL NOTE

Revision Date:

[DUES™ FISCAL DETAIL
Sill/Resolution No.: SB 515 Agency ATtected: Department of Lav;
Title: 11. . .disposition or certacLnogram Category Affected:
property rights at death." General Government®
Sponsor: Sen. Ruies/Code Rev. T orjf.U, Program or Subprogram!s) Affectea:
Requestor; Sen. Judiciary Legal Services Operations
Date of Request: j/1b/34

XPENDITURES/REVENUES: (Thousands of Dollars)
rE FYy 64 FY 65 FY £5 | FY §/ fy £3 FY 65
1 - 1

1" g7 :E5
sld i'j'r-y.z~T
land 4structures

ieants, claims

1?83 "I RCELLANE.'US

107-L 0rcCM- 1iNG
CnP1InL
REVENUE

FUNDING: (Thousands of Dollars)

CENER.AL rUNO o o o -N-
rEOEE.AL FUNDS 1 1 1
OTHER 1 1

TOTAL 1 1

T
— - 1

POSITIONS:

FULL_TIME -.IP____ _0_ ' _0- 1 —U— I _O_ I _0_
PART-TIME 1 1 1
TEMPORARY 1

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page for analysis

D a AL .

prepared By: p-rhnrri-T-  P-c.wa-6-,— Dd.-r 5c-r0 r— Phone : 445_54"
D*V*Slon: AHmim> rrativn SC icaT D-l-vulLg-Lon- * 92 10 8H
npproved by Commissioner: rjnx-mnn r (r.nmurh Date:

Agency: Department of Law

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor

Re%uestor . | m"
O»prn rse Mmo”™nmont 3nrl Riff*nO't*



FISCAL NOTE

) 3 Revision Date: ]
REQUEST FISCAL DETAIL
Bill/Resolution No.; SB 515 Agency Affected: Department of Law
Title: "_..disposition or certaHcogram Category Affected:_
property rights at death." General Government
Sponsor: Sen. Rules/Code Rev. ConrnF.U, Program or Subprogram!s] Affectea:
Requestor: Sen. Judiciary Legal Services ODerations

Date of Request: 4/13/84

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 FY £A FY 85 1 FY £5 1 FY 37 1| FY 83 1 FY 83
I 2-E-47IN3 1 ' l 1
1* 11 : E:EL.".A;. SERVICES | | i
e rt\Dh 1 1 | 1
" ntractual 1 1 1 ! 1
1 : 1 i !
5:0 SIJIrMENT l 1 1 1 l
lend 1 structures 1 1 1 1 l
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CriPiTnL j | [ 1 1
4
REVENUE 1 | 1 1 1 1
FUNDING: (Thousands of Dollars)
CENE.RAL FUND - O O -0- 1 -n- l -n-
FEDERAL FUNDS 1 1 1 1 ].
OTHER 1 1 1 1
TOTAL 1 1 1
POSITIONS:
FULL-TIME -U - -0 - -0 - 1 -0- I -o- 1 -0-
FART-TIME 1 1
TEMPORARY 1 1
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
ANALYSIS: Attach a .separate page for analysis
Prepared By: R-fm.nrd-1 Pefcuas-r Director -44-5-367 2
Dv/iSion: Arimini tli-r.irivp ?rr>=7 Division Date: 2-2g-?A
approved by Commissioner: rjpm-.n r. Oim-gnM-, uats:__2_17.S/

ngency: Denartment of L,

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor

Requestor . . .
r-n ninn‘nonf' anH QiiHnQ"



Fiscal Note March 13, 1954
Analysis
SB 515

This bill was requested to prescribe the rights, at
death, of a married person whohas community property acquired
prior to a change indomicile toAlaska, or which is traceable to

community property, where the spouses have r.ot indicated an

intention that their community rights be severed.

The Act codifies what the Code Revision Commission
believes is now common law in Alaska. The Act should help
eliminate the necessity of stating that common Ilaw through
litigation, thus saving private parties some litigation expense
and reducing court costs. Because the bill deals only with
private estate interests, it will not have a fiscal impact on
state government operations, other than slightly reducing crowded

%

court calendars.



FISCAL NOTE

(Revision Dare: I

REQUEST FISCAL DETAIL
Si 11/Resolution No.: SB 515 Agency Affected: Department: of Lav;
Title: "o odisposition of certallcDgram Category Affected:

propertv rights at death.” General Government
Sponsor: Sen. Rules/Code Rev. ComrnRU, Program or Subprogram”™s) Arrectea:
Requestor: Sen. Judiciary Legal Services Operations

Date of Request: T/ 13W

EXRENDITURES/REYE?-L'ES:  (Thousands of Dollars)

FY cA | FY 8 1 rY t% 1 FY 37 | FT co 1 FY §SY

1 . [
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iCi-1 0-ErallN'C N 1 n ' [ n 1 n [
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4

REVENUE 1 | 1 1 1 1

FUNDING: (Thousands of Dollars)

CENE.EAL FUND -0- 1 -0- 1 -0- I -0- 1 -D- 1 -0-
FEDE.EAL FUNDS 1 1 1 1
OTHER 1 1 1 1 1
TOTAL 1 " | |
POSITIONS:
FULL_TIME _u_ _u_ 1 _u_ 1 —U— I _0_ I _O_
PART-TIME 1
TEMPORARY 1
SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
ANALYSIS: Attach a separate page for analysis
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M€N, |ﬂC (907) 586-3585

211 4th Street, * 304
Juneau, Alaska 99801

April 18, 1984

Senate Judiciary Committee
Pouch V
Juneau AK 99811

Dear Committee Members,

This letter is in strong support of SB528, which would abolish the
marital rape defenses under the Alaska criminal code.

Domestic violence and marital rape are strongly related. In our
counseling program for men who batter we use a descriptive defin—
ition of domestic violence that includes four forms of abuse:
physical, psychological, sexual and destruction or property and
pets. These four forms of domestic violence have certain aspects
in common. First they are done without concern for the physical
or mental well being of the victinm; second, they are done to

show domination and control over the victim and third, they will
increase in severity arid frequency unless the batterer accepts
responsibility for changing this behavior.

These four forms of domestic violence tend to go hand 1in hand.
The more severe the physical violence, the more likely the offender

is to sexually assault his wife.

And this sexual assault is not always directly accompanied by
physical force. The past use of physical violence and the implicit
threat of physical violence if she does not follow his demands,

are enough to force the victim to comply with the sexual assault.

Unfortunately, marital rape 1is much more common than we would like
to admit. It is estimated that of the 2 million women who are
physically abused by their husbands each year, 20% are also sex—
ually assaulted by their mates. Marital rape does not occur in

a vacuum; it is a culmination of sexually and psychologically
degrading behavior including: sexual criticisms, unwanted or un—
comfortable touching, witholding sex, coercisive sex and finally
rape. A batterer 1is at high risk to rape his wife as he moves
along the continuum of abusive behavior.

V J

counseling for men who batter. . . crisis intervention . . , youth counseling . . . education



Senate Judiciary Committee
April 18, 1984
Page Two

Sexual assault within the family needs to be treated with the same

seriousness as stranger assaults. In fact, sexual assault by a
husband 1is even more severe and traumatic because it comes from
someone who 1is supposed to be trusted by the victim. The emotional

scars of marial rape will linger for longer than the sclrs of phys—
ical assault.

The State of Alaska has made a proqressive stand regarding physical
abuse within the home, and victims now have increased protection

under the law. Let us not be guilty of saying to a domestic violence
offender, "It"s 1illegal for you to hit your wife, but it"s alright
for you to rape her."” Please remove the archaic marital rape ex-—

emption from the Alaska statutes.

Sincerely,

Walter Majoros
Executive Director
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Senator Joe 7v.cephson March 16, %9?4‘
Alaska Statv legislature T
Pouch VvV (MS ..i00) . .

Juneau. Alaska 99811

n'im; S [ - e o
1 am writing this letter in support of Senate Bill 528. « 1"t
Alaska should enact chis legislation to abolish its marital

rape defenses. Under current law a victim is not accorded
protection if she 1is raped by her spouse whili living with
him or if she has not sustained physical injury. ]

Dol ' ‘ S A
ﬁ cﬁr|pfv hvinf n ouifro rnicon't

c t

even by force with one"s spouse. Clearly forcing one"s '
spouse toengage in sexual relations violates her contractudl/
marriage agreement, but also, physically abuses her bodyand
violates her right to privacy. Vv -

In the past emphasis has been placed on the appropriateness
of using the criminal justice system in domestic disputes, i
The notion being that the family should solve their own
problems. The victim 1in a domestic disturbance may be.in
grave danger for her safety and the crime shoul 1 be treat-
ed the same as if she were assaulted by a stranger. \We

have recognized this by recent changes in statutes regarding
child sexual assault. Indeed the violence by a husband 1is
even more traumatic than that by a stranger because the wife

many rape
are hard to prove, however no one
crimes for that reason. Victims should

whether assaulted by a friend, husband

Further there 1is a notion that a wife will bring false and
malicious accusations of rape against her husband. Women
in rape trials often feel that they are on trial, so the
rationale that wives will bring malicious accusations can
be discounted.

STANDING TOGETHER AGAINST RAPE
PO BOX 103356 ANCHORAGE, ALASKA 99510

TTuniidugy — TA)1 A Unlitd ngy. Agency

fW «Jior cm "

7

V--1vfd .

But. 276-7279 m
24-hr. -
Crlals 276-RAPE

' -r-l»l_q--l» -

Jifrn

l.-.v.-
|.-7«v h3 u=*
B N R Rl
“fir. 1,7:



page 2 continued

— -Rape, is not matrimonial misconduct. It is a violent act

.of abusing the victim"s body, violating her right to

privacy and inflicting physical, emotional and psychol —

ogical harm to the victim." The legislature should

abolish Alaska®"s marital rape defenses by enacting
«:SB 528. Alaska could then Join sixteen other states

.who have acknowledged the violence of rape and removed
/emarital rape exemptions.

iVoir ‘1 i m i " e» _
i7krShould.you® have any questions regarding my position on
SB 528 please do not hesitate to call. - i -
Sincerely
Paula M. Haley  _

Executive Director

@SW



TO: Senator Bill Ray
FROM: Paula d. Scavera
DATE: April 17 1984

RE: SB 528

SECTION 1

Drops the marital defense for forcible rape and forcible sexual contact
cases.

SECTION 2

Allows a person to assert the spousal defense so long as the sexual
contact or pentration was with the consent of the spouse



COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT

POSITION PAPER

SB 528

"An Act relating to the spousal defense to sexual assault.”

Marital rape, like stranger rape, 1is an act of pouer and hostility.
Nicholas Groth, who has extensively studied men":; motivations for rape,
identifies five reasons why men rape their wifes: "to assert power and
strength; to punish and degrade; to prove their virility; to overcome
feelings of being unloved; and to convince themselves that all is right
with the world."

Victims that are raped by their spouses often suffer devastating effects.
Among the most common reactions are self-blame, reduced self-esteenm,
humiliation, guilt, anger and depression. Diana Russell, a San Francisco
sociologist, notes that these women®s intense feelings of self-blame are
heightened by the knowledge that society holds them more responsible for
rape than it does victims of stranger rape. Further, many of the women she
interviewed confessed to overwhelming feelings of betrayal. These feelings
can destroy the victim"s capacity for intimacy forever.

Yet most state laws and many people condone forced sex if the victim is
married to the rapist. Only sixteen states have stricken the marital rape
exemption from their criminal codes and permit prosecution of husbands who
rape their wives under most circumstances. The Council on Domestic
Violence and Sexual Assault supports this proposed legislation to make
marital rape a crime in Alaska under all circumstances.

NJana Varrati, 'viv.e-Cha"ir
Council on Domestic Violence
and Sexual Assault
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The Alaska Network on Domesti Violence and Sexual Assault, a non-profX
corporation composed of 20 programs statewide that provide servicer; to
victims of domestic violence and sexual assault, supports SB528, which V.L\57/
would remove the marital exemption in cases of rape.

Under current Alaskan law, in order for a woman to prosecute her husband
for rape, the couple must either be living apart or the perpetrator /°v-T;
would have had to cause serious physical injury to the victim. In the
opinion of the Network, this exemption provides no protection to the
married woman who is the victim of forced, not concensual, sexual contact,,.,;
with her husband. .

T
The Network is especially concerned about this issue because of the proven™
correlation between domestic violence and marital rape. A study conducted
by Morton Hunt in 1979 and reported in Family Circle magazine indicated
that cne-fifth of the estimated 2 million battered wives 1in America were
"forced to have sex as part of the beating or as a sequel to it.". 1In a
survey of 930 women conducted in 1981 and reported in the Family Law .-
Quarterly, 14% of the women indicated that they were victims of maritai s,
rape. -

Vo
By passing laws which recognize spouse abuse and child sexual assault -HHF
as serious «crimes, the Legislature has indicated that criminal behavior
is not based on the relationship of the perpetrator and victims. The

Network believes that the same recognition should be afforded the crime
of rape within marriage, and urges your support of this bill.



I amhere to speak in favor of SB 528.

The marital exeunt™® n to the violentcrime of rape is invariably traced
back to the 17th century when MathewHale, Chief Justice in England,
pronounced,

"But the husband cannot be guilty of a rape committed
by himself upon his lawful wife, for by their mutual
consent and contract the wife hath given up herself

in this kind unto her husband which she cannot retract.”

This ruling was based upon the notion that woren were the property of
their husbands and procreation was the sole purpose of matrimony.

Since most of us have had sexual intercourse and because our magazines,
movies and now television have given so much time and attention to sexuality,
it is impossible for us not to relate personally to this discussion of marutal
rape.When considering this legislation, I kindly request that you refrain
from iImagining in your mind agallant Rhett Butler sweeping a petulant
Scarlett OHara off her feet and up the stairs. Followed, in keeping with
1950 sense of proprieties, a fade out to the next morning — a sun-filled room
and a smiling Scarlett. | emphatically assure you that it not the situation
out of which a marital rape charge cc .lId ever rise.

until fairly recently, our law reflected the opinion of nmany lawmakers
that rape was a charge easily made and difficult to defend against. Howevar,
as the recently highly publicized New Bedford rape trial reaffirmed, the women
victim is very much on trial as well. Her past sexual history and behaviors,
her motivation, and even what she was wearing, and where she was at the time
of the crime are given a thorough public scrutiny.

Through the increasing number of studies being done, we are learning that
rape is a crime of violence. It rise out of r desire for conquest and

domination greatly exacerbated by the media images tt.at tell us sexual prowess

is part of the definition of masculinity. As in the case of domastic
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violence, sexual violence in the context of marriage exists on a continuum.
The continuum extends from a non-violent marriage where sex is the result of
mutual desire and consent, all the ray to the opposite extreme of the
rape/murder of a spouse.

As long as wife rape is condoned by our legal system many nen will
continue to feel that their wife has no right to refuse sex, and nmany wonen
will continue to feel that they have no right to control their am bodies. By
1980, New Jersey, Oregon and Nebraska had completely abolished the marital
rape exemption. It has been variously considered and debated in many other
states since that time. State by state variance is so extreme that in West
Virginia, a man nay not be charged rath first degree sexual assault if the
womean has ever been a voluntary social companion of the man, even though they
have never had mutually consentual sexual relations.

In arguing for SB 528 and against marital exemption, | first sight the
moral and philosophical implications of the law as it presently exists. To
allow marital exemption endorses the antiquated principle that woren are
property. Those wuu would argue that the charge, will be made lightly and that
die circumstances will be ambiguous, should take some time to familiarize
themselves with the recent work of Irene Frieze, Nicholas Groth, Del Martin
and Diane Russel. The case study descriptions meke sobering and chilling
reading.

The marital exemption has been shown '0 be in violation G the
constitutional right to "equal protection” - both in th. sense of married
versus unmarried wonren and in the sense of wives versus husbands. Further,
why in this ore instance are we saying that identity and relationships of the

perpetrator to the victim is relevant to our judgment of the crime. Isn't
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murder always murder? Is murder less serious if you murder your wife cr your
child? It is a distortion of justice to rule that rape out-Lle of marriage is
a violent, heinious crime, while within the bonds of matrimony, it is
allowable.

Nor does the evidence support the charge that rape is less traumatic to a
woren when it is done by a men with whom there has been previous mutual
consent. The violation of personal crust can be deeply disturbing, and we
know from case studies that marital rape frequently occurs in conjunction rath
life threatening violence.

To tolerate wife rape in law is to minimize the seriousness of rape in
other contexts. When we codified bigotry and racial prejudice, we tacitly
perpetuate that prejudice. So to with violence. Violence condoned, made
glamorous in our media and entertainment, violence used as a subject of humor,

violence excused by its context promotes and perpetuates violence.

To quote Diare Russel from her book, "Rape in Marriage"

"To continue to see rape in marriage as husbands privilege is
not only ar. insult, but a danger to all women. W must strive
to stop wife rape, including working to eliminate the conditions
that have given rise to it."

Patty Kastelic, Director

Women's Center

Board Member of Wonmen in Crisis Gomseling Assistance
4920 Anderson Road

Fairbanks, Alaska 99701

(907) 479-5744



"laska jJ8faif ~sgislaturH

Advisory Council Members

Senator Kerttula, Chairman 1024 W. 6ch Avenue, Suite 203
Senator Bennett Anchorage, Alaska 99501
Senator Fahrerik-arp Phone: (907) 274-1426

Senator Vic Fischer

SENATE ADVISORY COUNCIL

MEMORANDUM

TO: SENATOR JALMAR KERTTULA
FROM: ELIZABETH J. HICKERSON
RE: MARITAL RAPE

DATE: January 21, 1984

CURRENT LAW

Under Alaska lavw/ less protection is afforded individuals who are victims
of sexual assault and abuse if the perpetrator is the victim"s spouse.

For one prosecuted under AS 11.41.410 - 11.41.440 (sexual assault in the
first and second degrees and sexual abuse of a minor in the first,
second, third, and fourth degrees) it is an affirmative defense that, at
the time of the alleged offense, the victim was the legal spouse of the
defendant unless the spouses were living apart or ”~he defendant caused
physical injury to the victim.

While separate domiciles of the marriage partners at the time of the
offense and physical injury to the victim trigger protection under our
laws, the victim"s consent to sexual assault or sexual contact is not at
issue m cases of marital rape or sexual abu”e. Lack of consent to
sexually abusive acts is defined by the Alaska statutes at AS 11.41.470:

"without consent” means that a person

(A) with or without resisting, 1is coerced by the use of force
against a person or property, or by the express or implied threat
of death, 1imminent physical injury, or kidnapping to be inflicted
on anyone; or

(B) is incapacitated as a result of an act of the defendant.

These violent acts defined above are protected by law only if the victin
and perpetrator have entered into a marriage contr:ct.

We have no means of assessing tne occurrences of rape in morriage since
few are ever reported. It does exist however. According to the statis—
tics compiled by Standing Together Against Rape, between*



January 1, 1982, and December 31, 1982, one percent of the female
victims seen by the.staff in Anchorage were victims of marital rape.
Domestic violence is on the increase in Alaska. The Abused Women®s Aid
in Crisis 1in Anchorage provided shelter for 596 battered women 1in 1982,
a 55% increase over 1981. These victims are particularly susceptible to
sexual assault and abuse in a marital relationship.

PROPOSED LEGISLATION

Attached is draft legislation that abolishes all defenses in cases of
marital rape or sexual abuse. The sole issue to be considered is
whether or not the victim consented to the sexual acts.

Last session the laws pertaining to sexual abuse of minor were extended
to include "statutory rape"” or sexual penetration and contact between
consenting minors. Since marriages involving minors 1is sanctioned under
certain conditions in this state and other jurisdictions, the draft
legislation exempts these cases from prosecution under AS11.41.434 -
11.41.440 unless the victim did not consent.

TREND IN OTHER JURISDICTIONS

According to the National Center on Women and Family Law, as of Novem—
ber, 1983, eight states had abolished marital rape exemptions. Rape by
a spouse 1is treated the same as rape by a stranger in the following
states: Florida, Kansas, Massachusetts, North Dakota, New Jersey,
Nebraska, Oregon and Wisconsin.

Eight states have partially stricken, or limited the marital rape
exemption so that rape by a spouse is a crime under most circumstances:
California, Connecticut, Delaware, Hawaii, lowa, Minnesota, New
Hampshire and Washington.

CONCLUSION
By retaining the affirmative defenses in marital sexual assault and

abuse cases, the state of Alaska interprets the marriage license to be
an absolute right of the husband to sexually assault and abuse his wife.



rital Rape:
Vhen Wormen

In nerlcal rape, the wife la the vletla.
But occasionally, the victim strikes
beck, end sonatina* she kills her hus-
band.

The National Clearinghouse on Marital
Rape, a new project of the Women's His-
tory Research Cantar In Berkalay, Cali-
fornia (see letter In Wf, Har., 1981,
vol. VII, no.3), haa on flla eleven
cases In which narital rape or sexual
abuse waa a known, factor In causing a
wife to kill her husband. Four of these
women ere still Incarcerated under
Iengthb sentenges.

efinition and History
of Legal Marital Rape

Rape la daflned In Che ecacuces of 36
states ss forced sexual relations with
someone other chan the "perpetrator's"”
vife. So, for a woman to get the State
to charge her husbind with raping her,
marital rape haa to be criminalized In
har particular state. The only states
that have criminalized marital rape ire
Nebraska, lowa, Oregon, New Jeri.ty, Csl-
fomla, Minnesota, Massachusetts and
Connecticut—and only within the pasc
seven years.

A New Hampshire bill criminalizing
marital rape use voted on In April (Ed.
nocer at fcho time we went to press, the
outcome of the- voce wee noc known.)
Aisamlyvoman May Neubergar Is sponsor-
ing a New York bill, snd aJdiill will
soon be Introduced In WIiscorteon— letters
of supporc are crucial nov. (Letters

on the Wtsconson bill can be sent to
Representative Barbara DIlldinv of MII-
waukae.)

In cha six remaining states uhere hus-
bands are not specifically exempted from
rape charges bv eracutue, the district
attorneys could try to prosecute, but
the Judges could dismiss the charges if
they chink che English Common Law tradi-
tion app.llaa. (See “The Common Lew Does
Not Support = Marital Exemption for
Forcible Rape" by Details Druckar In
Uamn’M Right* Law Arporcer, vol. 5,
no. 2-3, Vincar/Spring. 1979)

Thus It appears that a women can use
marital rape as a dsfanse whan she la
being prosecuted for killing har husband
only In the eight atatae uhere merits]
rape Is criminalized. In fact, i»’a in
Oregon, after the exemption for husbands
waa removed, Greta Rideout"* divorce at-
torney told her before the trial ot her
husband John for tap'.ng her, that mari-
tal rape wee not a grounds for a divorce
In Oregon. (Fro* Che Clearinghouse pam-
phlet on Greta Eldsout before, during
end after the trial. S3.00. After hla
ecqulcal, John publically apologized,
and they reconciled. However, she di-
vorced hla after he became violent.)

So even though marital rape la crimin-
alized, It la often not caknn seriously,
snd criminalizing It may noc necessarily
provide an adequate legal defence for a
woman who defends herself against, her
husband's sexual etieck.

Wit ey ©

e original coaaint exempting hus-
bands from being charge with the rspe of—
their wives was made by England's nld-
17th century Qilef Justice Sir Matthew v
Hale, who was also known for his over-
zealous hanging of vitchea. He wrote
that:

'the husband cannot be guilty
of a rape eoamrted by hirstlf
upon hi* lawful wife, for by
their mutual matrimonial con-
tent end contract, the wife
hath yiven up htrtulf in this

kind unto her husband, wb:rb

she cannot retrect. *
200 years later, Justice Pollock in Eng-
land aclll Insisted that "a wife cannot
resist her husband no matter how cruel
or brutal" because she gave up her right
to consent by marrying him.

300 years after Male, his doctrine Is
still enfurced In the 36 states which
procecc husbands married to their vic-
tims. Furthermore, In 13 states. It Is
legal for a man to rape the woman he Is
merely living with; snd In four of these
state*, he can only be charged with a
laasar degree of rape of a dace ("vol-
untary social companion") with whoa he

0.TOTESTRA

has had previous voluntary sexual Inter-
course. And In Neat Virginia, he can
be chergad with a leaser degree of rape
awn if be has not had previous volun-
tary sexual contact with hi* date. (The
breakdown by states 1* available from
the National Cancer of Women end Family
Law, 779 Sroadvey, Suita 402, New York,
New York 10003)

.S«



Marital Rape as a Part of the
Lives of Battered Women

Marital rap* la an often unrnported
fora of violenca coward* battered vo-
san. According to Or. Lenore Walker
(In a call aadt to th* C'tannariiouse in
th* fall of 1960), aha d«icov*T*d in
revlaving th# aeapl* for har 1979 kook,
Thm Jaetarad woman, char SOS of the wo-
man had baan raped by chair husbands.

Many woman do nor daaerib* echair rapes
aa "raca.l" but instead *av "he forced
m=*." "ha usad a#,”* or "ha took advan-
tage of me. Saying th* word rap* makes
th* aham# more acute and raises cha In-
tolarabla question of how sha Is going
ce laava hla. =

Bsttartd woman are often raped, be-
cause chay refuse to have sex or thev
refuse another of their husbands' or-
ders. Thev ire also beacen because

they refuse sex. When women are beacen
because chew refuse sax, they sometimes
.submit after the beatings co prevent
further beatings.

3*eaua* of this, men often sav women
want to be beacen as foreplav! This
was John Rideouc's attorney's basis for
defense in the December, 1978 Oregon-
trial, because Creta finally submitted
(after her Jaw war nearly broken).

Deadly Fear as a part of the
Lives of Battered Women

Many battered vomen have racencly
berm accused of killing Chair husbands.
And it'd not beciuse women are frequent
killers. In Che Unitad States, the ho—
aocide rate for women it. only 15X and
declining. "Moac women in chia culture
art, trained to inflict chair disap-
pointments on themselves. we are taught
not to become angry, but to become de-
pressed and self-destzuctlv*.. .program-
ed o commit suicide, not homicide,"
(from "The Lady la a Felon, th* Harris
Case 1* a Hew Morality Play for the
Instruction of Uppity Women." by Ann*
Jones. In The*#* Tima, April 1-7,
1981) ;

According co a 1969 government report
about sa many ylvas I? their hu*(rondo
aa vie* versa, but women are motivated
by self-defense seven time* es often as
men (from "Battered Uomen— The Fight to
End W ife-Seating” by Beverly Jacobann
in Civil mqtlta Olgai'v, Summer, 1977).
"In seny cases the him,lcid* la an acci-
dent; th* woman naans merely co prevent
or stop a beating, but a chance blow or
hair-trigger brings death Instead. But
in all the bactarad women's case* from
accident to Justifiable homicide Co pre-
meditated surdar, th* women are Impel-
led by deadly fesr." (froc "Th* Ladv is

a Felon")
According to Folic* Chief James lan- a.

from- 1971 through 1981, "all ch* man who
were arreacad in Dacrolc for killing
chair wlvea had prawioualy baacan chsm."
(from a phone call to Chief Jama* Sannon
in .April, 1981 and OJ# Jaecerad Woman

Strikes Seek, rwrder or Sail aatmnsm?"
by Jan* Lindsay. September, 1979)

W

Wive* who report bastings co th* police
find little balp or protection. A scudy
done by Claudia McCormick in the Chicago
Jail shows chat all th* woman who ware
Chars for killing thair husbands had
calltd Ch* police at least fiva times.
And 27Z of the women said chat the beat-
ings became evam aare sever* aftwr each
arrest, (from a:= &aet*-#<f Women Strike*
keck, Airder or Sail Datmnaa?)

Another obacad* that battered women
face is that only 2z of ch* battering
males ere even prosecuted, (from "Bat-
tered Woman, ch* Flghc co End Wife-Beat-
ing." by Beverly Jecobaon in Civil fljgnts
Sigast, Suimer, 1977)

So what are th* alternatives opan co
a battered woman? She- can try to escape
che situation knowing chat ha might even-
tually catch up with her, she can teak
help—if it's available, ah* can be pas-
sive or she can fight back. According co
Jr. Elaine Hlibarman and Kit Munson in
their study "40 3attered Wives":

'This paaxjvity reveal* an emotional

srace of halslasanass and despair,

plus feeling* of incompetence, worr.p-

I*s*ne*s, guilt, shame and being un-

lovable. The women felr they de-

served the. bartering, rhe women

were also crying to control their

cvn aggraajj w impulses a* a re-

sulc of a violent encouncer."

<the wo.wn were also crying co con-
iro- Chair own aggressive Impulses as i
result oi violent encounter. "Passivicv

denial of anger, then, did net ir-r!'-

that che battered women is adjuscid, or
likes che situation. It is the list
iesparace defense against homicidal
rage." (from '/icri.nology/ An I.-.zirr.j-
tiona. Joumal. vol. 2Q—J 19*7-19"?"'

So cher* is a fine line between sei;;:
passive and figncing bac,. E *llircd,
sexually abused and raped wives v.i,-
fight back are of all ages and races
with che cannon link of having Abusive
huabands. The accounts rt sono of cnorr
women will follow.

B*m«din« Howard

Bemadine Howard is a marlcal rape vic-
tim* who w«* convicted of the murder of
her husband on November 1, i960. She is

-till Institutionalized. She corves fror
Klchmond, California, wnlch is near cm
location of che Clearinghouse. Sern.v-
din* Is young. Black and poor. She vae

found guilty of second degree murder and
sentenced co five co seven years In clu-
California Youch Auchorlty Correctlo.-a 1l
Institution in Camarillo, California, ac
th* Ventura School. When called. Bar-
baia Nlous, Bernadlnes future parole
officer when Bemadine is actually on
parole, said thst efforts to free Berna-
din* would be .'opraclated. esoeclall'-
since Bemadine uon'c be considered for
?«rol* for at least two years'! and arr-
bably three.

Bemadine was onlv 18 when me Kkillee
her husband Lurrla (Larry)> The inci-
dent occurred in Marcn. 1960, Just three
aenrhs after marital rap* waa criminal-
tied in California. Therefore. icmi-
din* was able co plead self-defense since
ebe vas avoiding her husband's accesses
co rap* her.
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According to tha testimony of vit-
.nesses, Bemadine Bid Lurrla had previ-
ously fought. Bamadlna also told the
police that Lurrie vaa a karats trainee
who practiced karate'on her.

Har public defender, Uilliaa Veale,
said that the tape of her Interrogation
by the police was played at the trial
ana chat she gave, "nayba five different
statements to the police, totally contra-
dicting herself." Be said that her psy-
chiatric state, aa explained by peychl-
actrlc testimony shoved that, "she could
noc tell the truth because aha couldn’t
bear co look at vhat she dlo." Vasia
triad co show that Bernadloe vaa a-ntally
ill but not violently crazy. Be believes
that Bemadine la Innocent and that the
Jury 'Vaa wrong and callous" because It
Judged so harshly on bar elxad-up cestl-
oony co Che police.

"Vie hushand cannot be ﬁunty of
rap? ?ommlgte himse upon his
lawful wife, for by their mutual
matrimonial consent and contract, the
wite hath given herselt up

On March 19, 1980, Lurrla had come home
around. 3 a.a. after drinking at a neigh-
bors apartment. Bemadine said that the
hit him vich a vine bottle four cimes to
fend off hla rape attempts. She said
that they fought and then he beac her.
Afterwards, Bamadlna told her mother,.
Settle- Gilbert, chat the goc dressed sr..'
called Beaala from a neighbor's apartment
(che aarna neighbor who Lurie had visited).
7ns neighbor teatlfied at che preliminary
hearing that he heard che couple arguing,
than struggling, then lurrla. tailing Ber-
nadlne to put a knife down. Ha said chat
Bamadlna came co his <oirtanc, carrying
a knife, to phone her raoci.er. Ha sail
that Lurrla scaggnaa into the neighbor's
and aald, "Look, the hie me with a bot-

tle" and chen died. That waa a curious
thing for Lurrla to say because medical
testimony showed that Lurrla died ifter
being stabbed in the heart with an eight
Inch carving knife.

Bessie told the Clearinghouse that Ber-
nadine called from che neighbor's apart-

ment to say, "Larry's going to kill me!"
Bemadine wanced her mother*a htlp, but
beasle is crippled snd has no car. Bes-
sie seid that she wenced co talk to Lur-
rla, but he was veiling In the back-
?hohmd, "It'a our fight and stay out of
Beaale tmphaaltad that Bemadine.

"hadn't cut him” before the phone call.
When Lurrla arrived at the neighbor's
apartment, Lurrla was in a rage end
"there vaa no one to come to her res-
cue," sadlv said Bessie. Beaale aald
her daughter told her afrurvards chat
Bemadine shut her eves end "stuck a
knife In him In the neighbor’s apartment.
Basale concluded, "She had to do It
since he (Lurrla) vaa going to Kkill

The nelghoor consulcted suicide a
month beforo Bemadine* a trial, and
Besale is sure It la' because- he bad
guilt feelings pertaining to the Inci-
dent.

Saymg the word rape makes the
ia ebmore acute z%nd raises the in-
tc.lerr.blo Question of how Is she going
10 leave him."
u.>_ _tV_ !
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Veale aald that tha main latue vaa
not viiare the killing took place, hue

whether Bemadine vaa Innocent of mur-
der. He raid that thsra was blood all
over the Howard badrooa, and only cne
bleeding wound, to it was Impossible
to fight the physical svldtnce that
Bemadine had stabbed him before enter-
ing the neighbor's spartmenc. (3essie
said that Bemadine to.'d her that the
blood found vaa (roe wounds he received
from the bottle).

Prosecutor John McTigue argued at .he
trial th.i' if Lurrla had Intended to
rape hla wife, he would have been found
In 100t stage of undress. Instead, all
of Lurrla'a cloc..-*s were fastened when
ha was examined. The prosecutor said,
that. Lurrla'a clothes did not show any
signs, of the struggle that Bemadine-
described, and chac the scratches she
had received were conaletent with his
defending himself from her hitting him
with a wine bottle. The Jury was swav-
ed ay tha prouecucor'a arguments and
found Bemadine guilty.

An employee at the Ventuid School
cold Bessie chut If Bemadine "obeys,
she'll only get two mors years." So
Bessie haa resolved hertelf to help-
lessly acctpt 3emsdlne's conviction
becauiae Bemadine is getting the educa-
tion ahe needs and couldn't get before.

In fact. Beeale said thac che schooling
'will keep her daughter "off the
streets” and ouc of trouble. Bemadine

recently phoned Bessie saying.chat the
authorities are "so good to her chat
she's reslly satisfied."”

But Beasle has mixed feelings. She
would also like to have her daughter
home. Bemadine't Imprisonment Is a
hardship for Bessie because she ‘s
unable- to visit her daughter since the
school Is far from any bus service.
Bessie doesn'c know where to turn for
help, nor does she hsve che money to
pay for aasiatance. The Clearinghouse
Is trying to connect her with inter-
ested organizations. (Our source: are
Barbara Nious, Bemadine'» futjre par’
ole officer; Bessie Cilbert, Bema-
dlne's mother; and William Veale,
Bemadine's defender - all interviewed
by phone in March and Anrll. 1931; pl'J*
the Contra Coat* rimes of November J.
1900. and the San Francisco rxaru.ie.-
of November -, 1980).

JuanlU Davenport

Juanita Davenport, a white 48-year-
old rocher fvom Cave Junction, OTetnn,
pleaded no contest co che raensiauchter
of her husband who had sexually anu»#d
her during their thlrrv year marriage.
Her hueband. Roland, 59, was described
In court t»*;iraony by their 38-veor-
old dourl who ‘eed also been ses-
ualJv abused bv Roland, a* "«o~whot
o! a cross between Charles Mans..-r —J
Hitier."

According to a call to District
Attorney Bob 3urrows, Roland had S*mi
Impotent so he "engaged in vicarious

sex" by leaking her have sex with other*
while Roland looked 0n. BurTows also
Indicaced thee Roland even attempted
to aate her with a dog once.
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The jrti= reporFed thee_Burrow. vtic> before. "It's all a waste (tha abuse .Of |
% -|- J prosecuted her, said she klllid her that led up co the shooting, the
Y, husba_nd under extreme stress ~nd pro hoo ti dh in lai d
L e R e vocation becausw of Roland's sexual shooting_an ar yemra in lain, an
perversions and domination of her., She I alas the poor old guy cool”
shot Rolsnd In March, 1930. She then Frances was sentenced to 10 years for
dismembered his body; boiled the hands, volur.ltary manslaughter In July, 197?'
uy ~feet and head In a pressure cooker, and She is now in the lowa Scate Women' 1 .
}>‘ Q/‘WN'*. > *cremated his reBsins In their barbecue Reformatory ac Rockwell City, and won't
*v'.a i [ '-,l"V-? “ pit. She testified that her husband, be eligible for parole until ivy A, 1982.
told ner that when he died-** -led (Our sources are Frances Conyers, her
wanted to be cremated. Other wlcnciaes attorney and Seth Bochnaa. from the
aald chat she did anything to please Center fcr Constitutional Rights, an
‘ist». including abnormal sax acts.’ wrganlraclcn vhlcn helps defend women
Burrows told che Clearing House that who fight back. They were all phoned in
werVy- Juanita had been "very subservient to a ‘March. 1981.)
dominate male;she makes Edith 3unxer' J*on«ar Prti
look like Susan B. Anthonv."
Juanita's adult son found his. Jenifer Facrl vas a 32-7a*r-old mother
father’'s-remains In the barbecue pit of two vhen the killed her husband.
and burled cheer In the- garden. Five Robert. Jennifer, who Is white and from
S*E*S,:%, §. ﬁ(ﬂi month*.- later, th# son showed the author- Weyauwmga, Wisconsin, Is currently under
. A T ities where th# grave var located. a 10-year sentence for manslaughter. Her
oot L2t~ eEr " *n A actomay, Al Elsenberg, said the killing
tt(fV n.l |S_ tne |aSt_d_eSperate " was a result of "13 years of emotional,
Iy A ; defense against homicidal rage. psychological and physical brutality.”
._»r«ig_w-_ﬁﬁ_rr‘ ) ) Eisenberg said chac Jennifer uas also a
N - u v Juanita pleaded no contest to first victim of sexual abuse, but she was coo
! dsgrve manslaughter after a murder embarrassed Co give the details in the
- charge agalnsc her uas dismissed. Judge courtroom. According to Elsenberg,
o>*-m lam Cush ng sentenced her on January Jannifes's huaband also sexually abused
" 12. 1981. up to- ten. years ac the Oregon their 12-ymar-old daughter and a nelcs,
oK Vr,.“Fk“k Women's Correctional Center In Salem. and maybe soma boys.
_’ He said that che psychiatric facilities
At it there were excrllenc, and that her ... men Often Say women want 10 Oe-
COpERE O 0o elav there-would.be "the best thing"for beaten as toreplayl"
ner. Juanita has- noc yec had & hearing
. g before the parole board, but Burrows In March. 1_977, Robe_rt threate_ned to
ﬁ*ﬁ' guessed she would be in prison- for st'ieolr_Jennlfer and kidnao- th_elr ehll-
LIRS L three-years. (Our sources are District (nit. Eiaanberg cold the Clearinghouse
P Actomev 300 Burrows, the court reporter lthat Robert brandished a knife and
$ /?}TV;\V and- emolovees- ac Che Women's. Correction- ‘chased her co ch# basement. Then he pre-
I!Q.#P*' ,p - al. faclllicl tended co leave but returned, so
'72" % *u'r al Center who were phoned, on March 23, Jennlcl;er S:Otbh'n: ;N':]h absgotguz. The
*W"r 1981; and che Associated Press article next day she burle IS body and sec
Al as printed In tha 3erkelv Gazette on fire to her house In an attempt co com-
¢, > January 16, 1981.) » mit suicide. ) )
1 Ve Jennifer was -charged with first dsgree
Franc*# Convmra murder and arson, buc was only found

guilty of manslaughter. In February,
197B, che Judge (who Eisenberg said "was
e sexist pig") r»v« Jennifer che maximum
sentance for manslaughter, even chough
Jennifer had no previous record and had
even been a Sunday school teacher and
P.T.A. president.

Jennifer is attending s school during

Frances Conyers was m S3-year-old
mother of a married son vhen she shot

\orlvve e her husband of 32 veers, Byron. 52, In
September. 1978. Frances, who is white
and from 3oone, lowa, was often sex-
ually, physically and verbally abused
by her huaband after his drinking,

bouts. _ T the day and spending her nights In )all.
Or. the night of the- killing, Byron but may be on parole by Che time this
repeatedly sexually abused France#. She *

article is read. (Our sources are her
attorney Al Eisenberg, who vas phoned
in Kerch end April, 1981, and Time fror
Hovmmber 28, 1977.)

finally managed to escape, and she shoe
hla before he could ge. nut' of bed to
get her stain. . -

Frances told the Clearinghouse that

the county attorney uas "vindictive," Gloria TImmon#

plus the chief of police knew Byroo. i .

She was charged with first degree mur- Gloria Tinmens, s Black woman fror
der, but she said, "To me It war self- Seattle, Washington, spent four year!
defense. He carried his weapon, his in prison for th* manslaughter of he*
flats, all the time." She said she re- husband-. Ronald, before she was release-
fused to plet bargain (or second degree on parole. She was 21 In Januarv, 19 I,
murder because ahe "never did feel when ehe shot Ronald, who had raoed and
guilty. So I'm doing tia«." beacen her during the year they were

married. Amazingly, he worked as a C30
officer (someone who brings witnesses

to court) for the police decirtmenc. buc
when details of his battering his wlf*
became known, he resigned.

Occasionally, hi* treatment of hrr
sent her to the hospital - once for
bums after he threw scalding water m
her face, and once for injuries after
he threw her down a flignt of atairs.

Frances said thar 3*ron vn> totally
different vnen he vas drinking, and his
drinking grew vorae as years vent by.
She kepc thinking thee "things will be
better, and It von't happen again." and
anyway it vas a woman's place to accepc
Che bad with the good and there were
good times. But chac night, sha finally
blew up and fought back. She aald.
"lI've never been la a speck of trouble

L. k l T.“ie; - T-e Ao



Gloria reported hla, and Ronald retali-
ated by striking her in front of vic-
Ocaaaa while the waa In the hoapltal
emergency waiting room for Injuries he
had Inflicted,

The district attorney charged Ronald
with alideneanor assault for this Incl-

*To me ftWas, sett defense HE carried
4Js weapon, IS fists, att te time."

dent.’

xoneid was celea id prior to the trial
and asked har for a reconciliation.
According to publl : record*, ebe said,
that when she aat nla, he tried to
strangle her, buc xwo friends freed her.
One acconpaniad Gloria co a bar co calm
down. Gloria's friend left but gave
Cloria a gun for protection. Ronald
showed up at the bar snd threatened
Gloria. Gloria cold hla she had a
weapon and would use it if he cried
to hit her. Ha was about co hit her
vhen she shot hla.

Gloria plaadad guilty co manalsugh-
ter on April 11, 1973, to avoid being
cried for ourder. Since ahe used s
flreara, she faced nandacory Imprison-
ment and waa sentenced co a 20 years

sentence oc Hay 9, 1973.
Gloria escaped twice from prison and
waa released on parole on August 31,
1979, after four years'of incarcera-
tion. (Our sources are the Temlniata
Alliance Agslac Rape Mev-, as printed
In the Center Against Saxual Assault
NauslattST of December, 1977: and the

public defender's records, and the = -

district sttomsy's office - both
celled In March, 1980)

Cynthia Danny

Cynthia Denny pleaded guilty to volun-
tary manslaughter of her husband, Gary
Denny, 36, a softball pitcher vho was
well-known In their hometown of Ptso-
cott, Arizona. Cynthia, who was 28
when ahe shot her husband, was abused
about three times a month, Her attor-
ney, Tony Shew, told the Clearinghouse
chat the abase Included beatings and
sodomy.

Shaw aald that on September 28, 1976,
Cary and Cynthia ware returning from
an argument at a bar. Cary had Chnt
'look In hla eye that warned Cynthia
that a beating would soon follow. He
left for a little while, so she got a
shotgun and tried to coeult suicide
with It. buc he returned before she
was successful. She Intended to scare
him off with a shot, bat the bulltic
hit CAry In the cheat. She cook o ff,
end ha grabbed at har ad she left. She
returned when she realized he wasn't
following her and found that he wsia
k,tc sor* than the had auvsoaed-
Cynthia became nyaterical, called the
police and sac mcAlng Cary's head
when the police arrived.

A change of veooe vae grmitad because
of pretrial publicity. She -sms tried
for murder and found guiJdry of volua--
tary manslaughter. The cmrriccioo mss
reversed because she had rvrfaeaed to
the shooting after she had been reas-
sured that Cary would survive. She waa

triad in another city and convictad of
Involuntary manslaughter because the
Jury could not understand why she
hadn't left her husband long ago. This
conviction was also reversed because
of a technicality.

Shaw thought the next retrial would
be a "aure winner" because he plann
to show through expert testimony ex.ct-
ly why she had remained with her ;.s-
bend. Instead, Cynthia opted CO pUa
bargain so that she would not hav.» to
soend any more time la Jail. She
pleudsd guilty to voluntarv manslaugh-
ter on October 6, 1978, and sne now
works ac a shelter for bartered wives.
(Our sources ar Cynthia's attomev,
Tony Shew; and 3eth' Sochnak. 3oth were
called In March, 1981.)

"|'ve never been in a speck of trouble
before. It's all a waste {t)he abuse that

led up to the shooting, the snooting,

and her years in jail).”

Hartwell

Judy Harr 28-yssr-old

‘'mother of ' uoy* vhen she

killed her Fred. Judy, vho
la vhite end e Jstrolt, Michigan,
vae found lIran., .it In che stabbing of
her huaband vho had frequently es-
eaulted her before. She Sad called che
police on numerous occasions, lot che
authorities did nothing to help her.
On November 9, 1975, TTed tame home
drunl and gave her a dwic* - cither
to have eex with hla or to b* tied to
the bed end whipped. Judy grabbed s r
paving knife end tried to eecapc, buc
he blocked her way. She stabbad him.
In Merch, 1976, the Jury acquitted
her on grounde of self-defense follow-
ing Judge Victor Baum's Instruction’,
that s woman has s legal right to
forcibly resist unwanted saxual td-
vancve by her hsabend. These inatiuc-
r.lons wara surprising since marital
u .. la sot a crime In Michigan. Judge
gaia* also disregarded Judges' opinions
in previous cases where che wife was
expected to submit to her husband's
demands. (Our soureee are MS., of
August. 1976; end Seth Bochnak, from
a call aade In March. 1981.)
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D*6orth Cav<s

Deborah Davis, a 22-ysar-old white
woman from Lyndon, Kansas, waa found
innocant in th* shooting daath of her
husband. James Cumucc, 38. They had
bean aarried six months, but he had
already sexually abused her for five
years by torturing her with rubber
bells, pins, and an electric cattle
prod. He had also imprisoned her ia
an underground tank.

“Thirteen years of emotional,
psychological, ana physical brutality."--

Janas owned books on torture, brain-
washing aid hypnotism. According to
Diane Wiley, (who worked on the case-
for the national Jury Project, which
Is a nationwide organization of legal
workers and social scientists special-
izing in helping attorneys pick
Juries). James made Deboran's suffering
bearable by giving her "reasons" for
it. Tor instance, he'd say, "Via going
to stick pins In your breast because
you don't cry enough, and crying Is
good for you." Of coursii, she would
cry, and would bring same relief.

3ut her torture decam.- unendurable
when Jares announced his plans to keao
her wrapped in tape, like a mummy, in
a coffin beneath the bad. Deborah dis-
covered he uas serious when she found
a catheter and air sunp for keeping’,
her alive. She testified that she was

afraid for her life, so she shot James
in the back of the head while- he uas
sleeping on Christmas, 1979-. The Jury
in her June, 1980, trial svwpachized
with her ordeal and claared her of
murder.

Diane said that Deborah acted our of~
self-defense, which is che use of nec-
essary force. With his prior history
of cruel y and power, the gun the used,
wee. the equalizer In har hopeless sit-
uation. The precedent tor this wee the
reversal of Tvonna Wanrow's 1973 con-
viction for aurder. Tvonne was 5-fooc-
A, had a cast an one leg and was using
a crutch; snd the aan she killed was
a 6-fooe-2 drunxan sen with a prior
history of child aolestatlon. Ha was
breaking into bar friend's house, and
ahe thought he had already gotten to
her children when she shoe him in self-
defense. lecsuse of the Uenrow prece-
dent the Jury is more likely to look
ut the incident from, the woman's point
of view, so Deborah uas not seen te
shooting a Helpless man.

"She was tried In another city and con-
victed of involuntary manslaughter
because the |ur¥ could not understand
\évgg,ghe had not left her hushand long

According to Dlaoe. Deborah wss a
great witness because she was "not
angry." Diane said that after a-b*c-
tered woman kills bar hurband, womenla
gTouos tell her that she should be an-
gry about the way he treated her (when'
she was battered, she couldn't afford
to be angry because he would batter I
her me a). So by the time the trial
comae about, aha is usually Justifiably

angry, and the_ Jury gets the impression
abee."ed4. Ud1leJ kda «<eo» el —m—

Deborah had noc arrived ac this stage
prior co the trial. (Our aourcea are
Diane Ullty of the National Jury Pro-
ject, vho was called in Kerch, 1981;
and The Longttt Povcluczen from August/
September, 1980.)

Helle Mijla

Idalla Mejia, a 30-year-old Mexican
woman from Lindsay, California, was
found Innccsnt of aarder on October 3,
1978, Id tha shooting desth of her
husband, Ralph. 30. They hsd been mar-
ried for 14 years, buc he beczne abu-
sive when he started drinking. Her puo-
11c defender, Joe Altschule, said that
Ralph once aciecpctd co force ldalia
co mac# with a dog, another time he
"fondled" their L2-year-old daughter
to "antagonize" ldalla. Altschule also
said rhst there was sexual abuse bee.
cause ldalia submitted when, where and
how Ralph wanted it, but ac tha time
she Just considered it her wifely ducv.

Ralph often beet Idalla - with his
hand, belt strap or buckle. On one oc-
casion. he grabbed her hair and banged
her head against che dashboard and
steering wneel of tneir car. By the
time thev reached their destination.
K-Mart', her heed hurt and she- had big
lumps on the back of her neck. He also
repeatedly threatened ldalia and their
four children with death. She- called
the police four tima» to tell of
Ralph's abuse, but he charmed the oc-
Xice and then beat her even more lor
her audacity.

On Decomber 18. 1977, he wee drunk
again. They were-in oed after yet
anocher quarrel, and he had again
threatened co kill her and the chil-
dren. He alternated becveen telling
her how ouch he loved Jier and smasntne
her face against che”uall. She got
out at bed, found”ids .22 caliber re-
volver and shot him four times, one#
through the heart, before he could get
oue of bed.

She was tried for ourder in three
separata trials; but che first two
times, she had hung Juries. In Sep-
tember, 1978, che third Jury found
Idalla innocent. (Our sources are ,Wv
West, from March 13. 1979; and a March,
1981, phone call to lIdalia's public
defender, Joe Altschule.)

franca* Hughe*

Franclne Hughes, from Lansing.
Michigan, and Che mother of four, was
found innocent of the daath of her ex-
husband, James (Mickey), 31. Franclne.
vho was 29 when the burned the house
with Mickey in it, pleaded innocent,
not because of self-defense, buc be-
cause of camporary Insanity.

Francloc bed undergone beatings,
plus sexual and verbal abuse fTcm
Mickey aince her marriage at 16. She
eventually divorced hla, but after he
was injured In an automobile accident,
he mowad in again. She triad to sscape
him through seeking help from the
police, tha courts, and frlanda and
relatives, but 30 one vas 'willing to

help her. In fact, the police often
arrived Just altar a beating snd when
Mickey was still threatening her, but

as long as Mickey didn't touch her in
front of them, they couldn't arrest
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him. Mickey's threats to kill her were
noc uafoundad-'-on a few occasions, he
choked her or chased her vith e knife.
He alro cold her chat if she left hla,
no aatter where she went he muld find
har.

On March 9, 1977, ha beet her yet
again and forced her to have sex with
hla. Be also forbade her froa going
to school— her one escape froa the
house. Be even »**» bet bum her books
«id tarn paper. AfttT Mickey had gone
to sleep, she poured gasoline an the
floor around the bed snd lit it.

Tha proeecutor charged her with
first degree murder. But tb* Jury
accepted Frandne'e plea of temporary
insanity In November, 1977, end she wee
freed froa prison. (Our sourcos are-
na jurniny BEd, tt» True Story of
yraadoe lughea-A Meten W ife Vho la-
belled by faith McNulty, Bercourt
Brace Jevanlch, New York, 1980; and
the Feminist Allitnce Againat lap#
?J«ws, aa printed in the canter kyeinee
Seiruez assault awvxlaccar al Oecanber.
1977.)

"She c&Hed the police four times to tell
ot Ralph's abuse, but he charmed the
Rollce and Wen beat her even more tor

er /audacity.”

era M»» Hecygood.

Eve Mae-Hey good, a 27-yeat—old Slack
mother of five- from Milwaukee. Viseon—
eln, wee charged in the shooting death
.of her husband, but the Judge dismissed
the charges it her preliminary hearing.

In the sunotr of 1976, Eva's hus-
band best her and triad to force her
to perform & "variety of act* of sexu-
al perversion,'" said her attorney,

Al Eisenberg. Eva refused, so he got
e loaded .18 and pressed it cn har
forehead. She grabbed che barrel and
cvisted It toverd him snd the gun went
off. Eva then draped his body from
the rafters of tha garage, and tried
to throw suspicion off herself by
writing e letter from a fictitious
Jealous lover. Buc when the police
arrived, Eva admitted that she had
killed her huaband in aelf-defanse,
and che Judge accepted har testimony.
(Our source is Eva's attorney, Al
Eisenberg who uas phoned in March,
1981)

=.aNCUBICN

Convictions mid acquittals
sporadic, but Black women are
readily convicted. According to Diane
Ullay, this la often the case. Since
the wife le usually the only witness,
ahe haa co look credible to tha Jdury,
but whan she is not white, the Jury
looks at her case differently and
leas sympathetically.

are
more

The inconsistent acquittals end
convictions ahow that a women's legal
rights to defend herself against her
husband's rape attenpcs are rather
phakcy. But "case law allove tha use
of deadly force to prevent forcible
sodomy between Bales." (From pamphlet,
"Xapraecntaclon of Woman Who Defend
Themselves in Response co Fhyelcel
or Sexual Assault" by Elisabeth
Schneider and Susan Jordan, 1978.)

¥ £/l

A CONVERSATION WITH AL EISENBERG:

’T have* defended more major semen's
cases the- anybody in Cilia state 1VIj-
ooruin! and son them eil. | heew also
represented more accused rtpirts chan
anybody in this state.*

Eisenberg considers Jennifer Petrl't
case a win because the bought and
readied the gun, plus shot her hus-
band front the beck but Instead of
getting murder-one, she received a
sentence of manslaughter and e school
release program.

Eisenberg Indicated that he had
defended a man accused of raping his
wife, but It really wasn't
"rape" slnca the man had "only threat-
ened to conelt suicide." (Wisconsin
Is one of the states wharm women "In
effect"” have to esk the court for he
right to ley "no". One spouse has to
file a petition for an annulment, dl—i
vorca, separation, or separate mainten-
ance before the husband can be charged.)

He also defended two accused rapists
by suggesting the victim had Invited
a gang-rap* (from OOB. June, 1980

and a phone cal | to the court reporter)

Eisenberg ssld that he's a feminist
end e member of N.O.W., "But that
doesn't mean I'm going to back off my
iase because someone hat e different
political feeltng. Those men (the
two accused gang rapists) ere Innocent
e* far as I'm concerned. They got
rell-roaded by the judge." The two
men were convicted but an appeal is
now pending.

In the courtroom during the gang-
rape trial, he said that the courtroom
was filled with "radical feminist,
lesbian separatist banshees.” Eisenberg
said that he used that phrase because
the wonen that were disrupting the court
room were a particular group that he
recognized from previous encounters as
being "lesbian separatists.”

No said that this same group said he was
"dci'endlng a murderer" when he took on
Jennifer Petri’'s case. These "lasblan
separatists" have also "tried unsuc-
cessfully” to have him removed from
N.O.U.

The finding* of Dr. Elaine Hilber-
man and Kit Minaon in their study "60
Battered Wive#" sum up why theee vivas
triad to eolve their problems thro tgh
violence. They found chat:

"tbe few woman who [Wi0ittd to
countervialence (il SO aa an Set
Of deaperaclon aaaociaced with
fslluro of ocoer Options. Their
uae of violence vaa [[[Siti a
dlract chreae co lift snd usuarny
came aa a SUrpriSE co Che women
who were Cheeaelvwa unaware of
axeant 0f their rsge. This is
|t conera*c co the mlr_llmal pro-
vocation which prSElpltStSd
violence by the husbends
International
1977-1978)

che <

(Froa VicrieDilogy— An

Journal, vol. 2 (3-4)



As Elizabeth Schneider says about
che niztber of bactered women whose
| -'[self-defense cases sn« worked on
/through th* now defunct Votsen's Self-
IDefense law Project,

**any of these woman are litterelly
killing to avoid being killed.
Sane of Shea have left home many
tire* before, but their husbands
have followed them ew -ywhere

they went. Often, they've called
the police and gotten no help,
killing say have- seemed |I.Ae the
only way they could defend choo-

selves. *
(Froa "When Victims Kill" by Tooar
Levin in che National lav Journal,
Oct. 29, 1979) .- -

Ue've goc Co find elcernacives for
chase wooan. For further information
abouc thesa woman, and about the Clear-
ix-ghouse membership, publications and
resources, tend a self-addressed
scanned envelope to the Sacionnl Clear-
inghouse on Marital Raoe. 2321 Cek St.,
Berkeley, a 94708.

for information, legislation, and llci-
tacion on benalf of bactered uonen, con-
tact The National Canter of Womankind
Fanilv Law. 799 Broadway, Suita 401. NT.,
NY. 10003.

(T Teresa. Prieo,. 1981

Laura X will be doing a workshop ac
tha National Coalition Against Sexual
Assault Conference i.c Suracuse, NY.
and IN storrvs. CT. ac ch* Vacional
Nomen's Studies Association Conference,
from Nay J1 through June 4. If anyone
wants to meet with her or have her
speak, .she needs paid speaking engage-
Merits in che area sound these- stafes
tor donation! €0 afford che trip. Writ*
eo her ac che .vacional cirearinghouse on

Kancj! Rape.

XjnyraiF— = uups

"B ¢

- » ivirut\a*.

Teresa, a journalism volunteer,
Investigated etch of thESe CaSes
]USt for this article, starting Vit
NEWSPaper clippings, then by library
research and telephoping all OVer
the cornér ° "Conecuhuetons /or the
several 00Zen phone calls and foe
her time and tra_nsport tion COSt?
are tsAr-deduccAlle. The Vatuana
Clearinghouse on varttsl Rape Is a
project o/ the Women's .Viscory Re-
search Center, which has 0 finding

except donations.

Court) V. Director
national Clearing-house
on Marital Rape

JIOALE -
$ A0O



an\t/eron women
Family Law

79') ]J<*;=:l«.... Room 402 < New York, Nev. York 10003 * (212) 674-8200

Iter. 39
MARITAL RAPS EXEMPTION PACKET

1. Marital Rape Exemption Chart — State-by-state
summary of the Exemption in Criminal Statutes
(8 pages).

2. Marital Rape Litigation — Summary and Citation
of Case Law (3 pages ). S.75

3. Resources on Marital Rape — 3ibliography of
articles, lecal articles and studies (3 pages).
S. 73

4. Schulman, J., "The Marital Rape Exemption in th
Criminal Law," 14 Clearinchouse Review 53S

(Oct. 1980) (4 pages). Si.00
5. Marital Rape Fact Sheet ( 4 pages). $1.00

Total Packet: S5.00

If you wish to receive any of these materials,

please check off and enclose appropriate pay-
ment. Prices cover costs of xeroxing and

postage only.
Thank you.



South Dakota - Compiled Laws Ann. 822-22-1 (1979)
(Note: South Dakota amended its
statute to strike the marital rape
exemption, hut the following year
repealed that amendment)

¢Texas - Pen. Code Ann. 821-02(a)(1979)

Vermont - Stat. Ann.; Title 13 83252 (effective 1/1/11)

sWest Virginia - W. Va. Code 861-85-1 (1977)

Washington - Rev. Code Ann. Ch. 9A.44.010,

9A.44.040, 9A.44.050, 9A.44.060
(effective September 1, 1979)
(Note: in 1979, the citv of
Seattle passed a city ordinance
striking the marital rape exemption).

— 11l Stdldes: marital race exemotion ends when
oarties are senaratec under a court oreer

¢Kentucky it. 8510.010(3) (1975)
Louisiana Ann. 8l4 (197 S)
Maryland Code 827-464D (1979)
Missouri Stat. 8556.010:2 (1979)
New York Pen. Law &130.00

(Note: exemption also ends if
parties entered into separation
agreement which 1includes an express
provision that husband will be
criminally liable for raping woman.
19S0 legislation to strike
"express provision" requirement
d i2ed)

Carolina - den. Stat. 814-27.9 (197?)
(or living apart pursuant to a
written separation agreement).

eNorth Dak Code Ann.8&12.1-20-01, 12.1-27-02 (1977)
Rhode Isl Gen. Laws 811-37-1 (1979 Supp-)
South Car. - Code 815-3-653 (1977)

Utah - Crim. Code An: 876-5-402,876-5-407 1979)
Wyoming - Stat. Ann. 56-4-307 (Laws 1977)

- 6 states: marital exemption ends where parties
're living apart and one spouse has filed a retitirm.
for annulment, divorce, separation or separate
maintenance:

Indiana - Stat. Ann 835-42-4-1(b) (amended 1977)
Michigan - Mich. Second Pev. Crtm. Code Ch. 23
82340 (1990)

Nevada - Rev. Stat. 8200.373 (1977)

See "Expansion™ Section, infra.



eSee

Ohio - ORC SS 2907.01(L), 2907.02 (or if parties
have entered into a written
settlement agreement).

Tennessee - Code Ann. 539-3709 (1979)

Wisconsin - Stat. Ann. 5940.225 (6) (1978)

— 2 states: no marital exemption when parties are
living apart, OR one spouse has initiated legal
proceedings:

Idaho - Code 818-6107 (1977) (parties must be
living apart at least 1SO days).

New Mexico - Stat. 830-9-10 (1978)

— 10 states: no marital exemption where parties are
livir.c anart (do not need court order or separa-—
tion agreement):

Alaska - Stat. 811.41.445(a) (effective 1-1-80)
(marriage is an affirmative
defense, except where parties
are living apart, ojr defendant
caused serious physical injury).

Arizona - Rev. Stat. 8813-1401.4, 13-1404 to
13-1406 (1978)

Colorado - Rev. Stat. 818-3-409 (1975)

Ildaho - Code &18-6107 (197") (parties must have been
Ijv'.-c apart for at least 180 days).

lowa - Cede Ann. J8709.2, 709.3, 709.4 (197S)
(exemption in third degree only).

eMaine - Rev. Stat. Ann. Title 17A 8811-251, 252

(1979)
Mississippi - M.C.A. 97-3-95 (Supp. 1981) (Sexual
battery].

eMontana - Rev. Cone 845-5-506 (1979)
New Mexico - Stat. Ann. 8830-9-10Z, 30-9-11 (19.59)
ePennsylvania - Stat. Ann. Title 18 83103 (1977)
(Note: no exemption 1if parties
have entered into a written sep-—
aration agreement even though
they are still living together).

— 5 states: have no express marital rape exr-mptirr.
in "their statutes. Whether the aliened ™"common law
exemption (barring prosecution) is applied is a

matter of judicial decision and/or legislative intent

Arkansas - Stat. &841-1801, 41-1803 (1976)
(Note: express exemption for
statutory rape, 881804-1806).

"Expansion™ Section, infra.



Georgia - Code Arr. 26.2001 (amended 1578)
(Note: express exemption for
statutory rape, 826-2018).

Mississippi - MCA 97-3-65&2) (1979) [rape statute]
Virginia - Va. Code 18.2-61 é1981 Amendments)
Washington, D.C. - R.S.D.C. §22-2801 (1957)

al rape exemp-
Is the same’ as

Stat. Ann. 8§794-011 (1
. spouses can be charged
qersh tate. v. .Larry S
al, Fifth District, Cas
July 1, 1981. (See

usetts - Ann. Laws. Ch. 265 8§22, Ch. 277 839
979g. No exemption; spouses car. pe charged.
me as strangers. Commonwealth u. Chretien
—— Mass, - . Docket_No. E-2276, decided March
, 1981, (See LITIGATION Section))

ey - S.A. §2C:14-5(b), effective 9/1/79.
?hgnAY state which has> qﬁhrn1at|ve%v

‘No actor shall be presumed tc ' >
be |ncaﬁab|e 0f comnntnnq a crime
under this Chapter [Sexual Offenses]
because of age or impotenoy or mar-
Hage to the victim." N.J.S.A.
§2C:14-5 (b).

9).  No exemp-

h% sam%”%sof

o SRUELE g
ITIGATION Section.)

leged  “common lav." exemptio

L2
m
S

Nebraska - Rev. Stat. 8§828-319 28-320, effective
[1176, repealing "and replacing §28-403.03
and .04 which inCluded exemption.

Greccr. - Rev. Stat, F163.305, amended by 1977 c¢. 844,
deleting marital rape exemption.



7 states: have partially stricken, or limited, the marital

rage exXemp tion so that rape by d spouse is a crime under
st crrcumstances

California - Pen. Code S262, effe
a separate crrme 0f spousal
rape exemptjon 1s still p
not re ort d to the police

aR/ er"th da f the

| I|)? l

IS ’

ft

ftectrve October 1, 1981

rert exemption deleted fror

mptions remain, as af-
er degrees of rape and sexual

me—

cible rape
1o les

Delaware - exemptron deleted from first and second de?
rape (D. 88763, 764). However, B.C.A. 8764 (Tirst
degree rape) mcludes a "voluntary social companjon

exémption which may operate tc exempt spouses and co-
hc. brpors yop PSP

Exe m tron Still lies to Sexyal Assault (D.C.A §761
8 uidem o Sfilsiten o o
cable, is ext Mied to anmarried cohabitors. D.C.A.pp§772(

Hawaii, - Rev. Stat §§707 730, 707-731, 707-732, effective

721/19. g amen rng statutes to gender neutral terms,
marital ra p exemptions were deleted Howevey, "volun-
tary social compahion" exemption in §707-730 (first cecr-:

rape) may operate to exempt spouses and cohabitors.

Minnesota - Stat. Ann. 8609.349, amended 1980, expressly de-
letes marital rape exemption in most cases: 'Nothing. in
this section, shall be construed to prohibit or r%strarn
the prosecutron for any other offense committed by any
person against his legal spouse.

However, exemption (which includes cohabitorsz still
applres in statutory rape, and cases where victim is men-
tally or physically” disabled.

New Hanosl-ire - RSA se32-A:5 (amended by H3 516; effective
September 1981). Exemption deleted; except for statutcr
rape. cases, 0r cases rnvolvrn% "metnally defective”
victim-wives. (PSA 632-A:2,:3)

lowa - Code Ann, 109 No exemptjon in . first and
second deg ree§5§exuaF %use exempt?onpt [ thrrr! degree

Sexual Abuse

*

See "Expansion" Section, ir.fra. :



EXPANSION 0?7 THE MARITAL RAPE EXEMPTIOL'
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second or thifd degree rape.

Town, Code An §7094 exemlotronto third
aegree Sexual Abuse for cohaliitors. Mo exemptiop® 'r
20 first and second degree Sexual Abuse).

i **rt
Kentucky, Rev. Stat. Ann. 8§510.010 3? (exemption ‘vy
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NATIONAL CENTER ON WOMEN AND FAMILY LAW
79'- Broadway. Romn JO2. Ac"' AK 1000J. 12121 d74-

The Marital Rape Exemption
In the Criminal Law

The battered women's movement lias brought to public
light the abuse and violence women suffer from their hus-
bands. ex-husbands. male mates ard cv-mates. Researchers
am' advocates on behalf of battered women have realized that
thi- violence includes severe physical abuse as well as non-
pinsical violence such as threats of severe harm or
degradation. Until recently, however, rape of women by their
ho bandy and male males has rcn::-ined a silent and hidden
cri* ic. .Men's right to rape their wives is in faci not a crime in
me:', slates. The legal right of martial rape is known as the
"tmritr.1 rape exemption" and is embodied in state criminal
statutes as well as the Model Penal Code (sections 213 r
j<\'). There has been limned progress towards (he erosion ot
th- marital rape exemption, but this has been more than off-
set ny the significant extension of the exemption to additional
ch-scs of defendants.

The legal system has been ar.d continues to be a not-so-
sii- nt partner to this "marital right" of-loicncc. Historically,
battering jnb rape of wives hrs been recognized as a
litoband’s legal right. The legal system's condonation of wife-
be-ting was expressed in 152-4 In the Mississippi Supreme
Cu-iri which held that a "hush.ir.rt should be permitted to
eb.’stise his wife moderately in cases of great emergency
Vi'hout subjccimg htmsclf to vexatious prosecution for
as- suit and battery, resulting in the discredit and shame of
all parties concerned.™ Drndlcv r. Sta'c. 2 Miss. (Walker).
15%, 1SS. Other states limned the husband's common law
right to beat his wife by the "Rule of Thumb" He was
al'nwed to beat her as long as the stick was "no thicker than
hi.thumb." Prosser, llandhuvk ofthe I u»-nfTorts. 13C (4th
cd 1971), Since inc mid ISOQ's, wife beating has been a
c*"nc in every state, yet these laws have not been enforced
ar'inst battering hushands or boyfriends. Today, this
"p artial right” is upheld in the policies of nouinvolvemeni by
Ib- courts, nonarrcst by pulieo. and nnnprosccution by
di iriet attorneys.

The principle that a husband cannot, as a matter of
la +. rape his wife first appeared in written English Lasv in the
[l i century and was staled in the follow iny manner:

but the liush.iiiit eaniiui In- pun at - rape cummiiicd
In himself upon Ins lit* Ini »ei. for by llicif mutual
n.airinmmal eiiseni and contract, i~ wile lialh «iven
hnself in llus Sine unio hrr husli.iul which she cannot
retract | Male. llinurymes ihr Pleas of the common
crown 1)20U7Jc> ed.).

Lord Matthew Hale authored inis alle; eil commnn-law rule
w>ii absolutely no supporting authority. Lord Hale's
ri-ngvny was not, unfortunately, restricted to the area of
m .triage. His :*fminus statement that rape is a charge
"I isilv to be made and hard to he pm-eel. and harder to be

oefended” (1 Hale. The History of the Pleas of the Crown.

635 (1978)) is preserved in state jury instructions Iter 61 Cal.

LR. 919. 931-932 (1973)). Additionally. Hale placed a
significant role in the persecution of witches in England. For

a thorough analysis and discussion of the lack of support for

this alleged common-law rule see Drucker, The Common

m\j Docs Not Support A Marital Exception for Forcible
Rape. 5 Women's Rights L Rep. 1S1 (1979).

Present Status ol the Marital Rape Exemption

Today, a hushand's "marital right" to rape his wifeis V --
expressly recognized in at least 37 states. Hushands are af- '
forded this right through an express statutory exempt|on
provided in state criminal statutes.

(@ LA male person of the age of )4 years and upwards it *
who has sexual intercourse with a female, nor iut wife. it
by force and against her will, commits rape. (Emphasis W%,

added). I1). Ann. Stat.,ch. 36, 811-1 (1977).

In 10 states (Alabama. Connecticut. Illinois. Kansas. .
Oklahoma. South Dakota, Texas. Vermont, West Virginia JV]\/
and Washington)' the statutorymantal rape exemptlon Isab- 1.'T-
solute. It applies regardless of whether the parties "re living £}
apan voluntarily or by court order; only afinal decree of ¢
divorce terminates the exemption. "TCx

In 27 states certain limitations are placed upon the, T~
statutory marital rape exemption. These limitations reflect.
the varying degrees in which states recognize a wife's intent to* .k
extricate herself from the marriage as a basis for limiting the
exemption. In 11 states (Kentucky, Louisiana. Maryland.-
Missouri. New York. North Carolina. North Dakota. Rhode
Island, South Carolina, Utah and Wyoming) the statutory
exemption is denied to a spouse once a judicial doer* or or- "-Ti-
der of separation is entered. The exemption still applles hr!
however, when the spouses are living apart, and/or legal ac-
tion to terminate the marriage is pending. In six states (In-"".v"
diana. Michigan, Nevada. Ohio. Tennessee and Wlsconsm)
the martial exemption ends when the spouses are living apan ' p-
and a pentinn for annulment, divorce o: sep.irti.-n has been */
filed. In 10 stales (Alaska. Arizona. Colorado, Idaho. lowa,, p*!
Maine. Montana. New Hjmpvlurc. New Mexico and Penn-‘.J",
sylvania) the marital rape exemption ends once the parties
arc living apart; no court order is required. ¥y

Rape statutes in seven jurisdictions (Arkansas. Florida. m
Georgia. Massachusetts. Mississippi. Virginia and the’
District of Columbia) contain no express marital exemption,vj-
Whether the alleged common-law exemption applies in these, p
states, thereby barring prosecution of hushands for marital */*;
rape, remains a matter ol judicial decision and legislative in-"* V;
lent, Arkuuvas and Geotgia provide express marital cxenip-y*
lions for vtatiilory rape |Ai k. Si.u. 5<41+1S04-1hi'o. Ga, Code 'p
Ann. §20-201N) but not forcible rape (Ark. Siai. Ji§j-41-1801
1E03; Ga. Code Ann. §26-2031). It is therefore arguable that" .
the legislaturc-s ol these states did not intend a common-law.,v
exemption to apply when the statute is silent. In ."londa and v

Sii..

J, Ciiaimns iu state vtaiuies .vie atailwl-U" iip.in u-vjaev: (rom the
National Center on W,.men an.| Kaittih |.i». V,v'&
el
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Massachusetts husbands have been convicted of rape of their
rstrattgeri wives.” There arc no reported eases regarding
manta! rape in Mississippi. Virginia and the District of
Columbia.

Lobbying efforts to end this are!.ait and sexist "marital
right" or protection afforded huscands have been hard
lought and, to a large extent, unsuccessful. Opposition to
legislative efforts is being met with the following typical
arguments:

..the state of Florida has absolutely ni> business in-
tervening into the seiual tclatiinship between t
husband and a wifs.... We thiii'i need Florida invading
the santiiu and the imimary of a nusband and wife's
sexual relationship. ;Hep. Tom 3u.h, Ft. Lauderdale.
Fla.. Transcript of Floor Debait on House Bill 650, at
3-1. Mas 29.10b?|

..Ihc Bible divesr.' pisr the state permission anywhere
in thai Boo, lor the state 10 he in sour bedroom, and
th.u is just esarily sshai this bill h.is pone 10. it! med-
dling in'sour hrOroom, the Stale of Florida. as an enuiy.
Oeci w&%.what sou can do and what you can'l do. LRep
John Mica. Winter- Park. Fla.. Transcngt of Floor
Debate on House Bill 6S0. al 6. Mas 29. 1950).

... Bui if you ran'i rape your wife. who can sou rape?

Ciliinrma Stale Senator Boh W Ison, addressing a

group of women lobbyists regarding California’s Marual
ape Bill .\B 546. Spring 19~9]

To date, only three states have totally abolished the
manta! rape exemption. The express exemptions in Oregon
ini' Nebraska uatuies were stricken (Neb. Rev. Stat.

TsJ|'), 2b-320. effectisc I'/V ropealing and replacing
#825-403.03 and §25-4U3,G4: 0:. Kev. Siai. §1b3.3C5. amend-
-0 In 1077 e. i>44) New Jersey 'egisiniurs ssi-ni one step fur-
ther in abrogating ilie man; d r.ipe excniptmn by including
in-express si.nulsiry provision that "no actor shall be
Fresumed to he incapable of committing Isexual ollense)
ieennse of . . . marriage to titlvictim." (N.J. Slat, Ann,
m +204-5(8). clLcttve Sept. 1 1979). ..ddmonally. the exemp-
‘ion lias been deleted in most, bui no" all. eases in California
«Col. Penal §202. elfeciivc Jan. I. H'bO. establishing a sep-
*rate crime of spousal rape). Minnesota (Minn. Stai. Ann
~iii")..09, anicn.Ld in I'Jhtl. deletes the exemption in most
«axes), nml Imsa ilmva Code Aon. §709.2-709,4. exemption
*leletei! irnrn lirsl and second degree sexual abuse; exemption
eei.ime.| in [hirst degree).

Uelassare jr.,I"." osan lias; amended their rape siaiulcs

il.U'img the mutual rape exemption on one hand, hut Iher.
raining an exemption iu a prrsmirly unprotected class of
i lenil.vux, In Delaware the mr.rual exemption was deleted
erum i'tsi .mil second degiee i. pe (Del. Csile Ann. §§'t-3.
(h. linsss-ser. m liixi degree rape b *mariial exemption was
replaced s*nls an eseinpimn lor "voluniary social com-
painnnx" lire inirjl The Ilassan lego laiure amended its rape

2, Conmionwealih * Chretien. No. usgs.) 6a, 85 (Essex Counn
buperioi Caun, Mass.; Sept 1?"*. People s, Finls-s, No. CUC
e ICnnnisjl Disivion. PimrUit Courd) Circuit Court.
Kliirids. Apr. [stsJ).

OCTOBER 1940

statutes to provide for gender neutral terms, and in so doing
deleted the marital rape exemption. However, like Delaware,
a "voluntary social companion” exemption was Included in
first degree ape (Hawaii Rev. Stat. §707-730).

Expansion o( the Marital Rape Exemption

The marital rape exemption has traditionally only ap-
plied to. and protected, husbands in legally valid marriages.
Various theories, in addition to Hale's "matrimonial con-
sent." have been subsequently offered as the basis for this
msritai right or privilege of raﬁe: the "unity of person" com-
mon-law doctrine, whereby the legal identity of a woman
merged upon marriage into that of her husband and made
rape by her husband legally impossible since he could not
rape himself; or the position of women as property or chattel
of their husbands meant that a husband's rape of his wife was
merely making use of his own property. All of these
“rationales" underlying the marital rape exemption de-
pended upon and required avalid marriage coniract.

Exemption lor Unmarried Cohabitants

While efforts to abolish the marital rape exemption are
meeting strong resistance legislators in 13 states (Alabama.
Connecticut. Delaware. Hawaii. lowa. Kentucky, Maine,
Minnesota. Montana. North Dakota. Pennsylvania, Texas.
West Virginia) have extended this "privilege of marriage" to
unmarried persons. Eleven of these stiles extend the mariral
rape exemption to persons living together who are not
married to each other (i.e.. cohabitation relationships). For
example. Montana provides that "...the exclusion shall be
deemed to extend to persons living as man aud wife, re-
pnrdl”ss of the legal status of Ilirir relationship," Mont. Rev.
Codes Ann. 845-5-50(i(2). A** ofin Alabama tCrint. Code
§ 13A-MiLK4)l: Delaware tCivdc Ann. §772vb). lowa tCodc
Ann 8709.4. exemption only for linrd-deijtce sexual abuse);
Mimicsuu (Stat. Ann. §609.342. exemption only lor statutory
rape and specified cases involving handicapped couplex);
Pennsylvania (Stai. Ann. Title 18 §3)03); Texas (Penal Code
£21.12). In Wes; Virginia (Code §01-88-1(2)) and Kentucky
(R.S.A. 8510.010(3)) "marriage" is defined in the criminal

-Statute lo include unmarried cohabiting persons. Connectieui

(Penal Code £53a-67t0)) and Maine (U.S.A. Title 17-A §252.2)
expressly provide that cohabitation shall be an affirmative
defense in rape. X
The expansion ol the marital rape exemption ioniser
unmarried cohabitants is “juxiifi.d" m the Practice Com-
mentary follow mg Texas Penal Code §21.12: '
-1
Adults cuhabuuig ms; terminate il.eir n-Lit-.-nstiip if *
one dislikes ttic nilirr | sesual si-r.dnet. an.1 there is n..
jiviii.-ntigr. fu tinorrmuwdl L*> inirus>:" mm- ilic
relationship This srem-n tcst.iles and i-vp.ifi.ls tin- prior
la-'s recognition nl ihis cnninion»ense null- a. which
was refleesed in (Tcxav| Penal Code art 11SJ's ilefinuian
ol rape lo exclude sexual inrerciulse pei-ren husband
and wife.

While men in these unmarried cohabiting relationships are
increasingly being granted the "mariial privilege of rape,
women in these relationships base fared far worse ir. lheir at-
tempts to ohiain privileges ol marriage such .5 spousal sup-

£9



pm p'palimnny'T. division of the couple’s property, or civil
orders of protection. In those few states where unmarried
women arc accorded these rights, courts have first required
ar. rtnress or implied agreement between the parties. No such
reg' ircmenl is made with respect tc the expansion of the
mat del rape exemption.

"Voluntary Social Companion” Exemption

The extension of the marital rape exemption has gone
even further in live states. Dclawati, Hawaii, Maine. North
D.ilota and West Virginia do not require cohabitation and
thr provide partial exemption or immunity for those "date
raps" in which the victim was defendant's "voluntary social
companion” who had previously pcrmifcri him sexual con-
tact, ice Del. Code Aim. §704{2) (first dcgres rape): Hawaii
Re>. Stat. 8§707-730 (first degree rape: exemption requires
scs tal intercourse within previous 12 months); Maine Rev.
Stat. Ann. Title 17-A §252.3 (a"tirn.ative defense which

NATIONAL SENIOR CITIZEN'S LAV." CENTER

it.") 1c. Sih St.. Suite 2U1. LtiSAuXiL'l, cw 9uul7. (21313pE
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Divorced Soouses Are Left Out
in (he Co'd for Distribution
of Former Spouses' Pension Benefits

With all of its inadequacies, one aspect of the Social
St' "Jrity Act which borders on real progress is its provision of
a v paraie benefit to the div arced spouse of an insured wage-
earner when the couple was married ft-r at least 10 years.'
Nether of the two lorj* | federal public pension programs.
Cr-il Service Rctircnu...i and Railroad Retirement, make
p-' Visiiin for divorced spouses. Indeed, the Railroad Re-
tir-iucui  Act has taken pains to ensure ihai divorced
splusc» arc explicitly excluded from ever obtaining an an-
nmlv based on the work record of the former spouse 1
M-icnver. the private pension area affords no more

47 L.S C. E-I02ti> [I Mihnueh d.i vir-'Me has noi been rcwrit-
let- j class.wide de. isnvn ensured dial dir_Iwncfii was equally
3s.ulthis it. inn. J..J wnmen. Olivers. Calil.nii- Umhi'i. Iks.
Kii* «( Il tN.fr CH [I'ITJ. The Inriner ZO-P)/ear
rtilinrinviu_ rr-lueevt to 10 sr.0s on ‘anuary I. 1079. I'ub. L.
Nn. 0a .'Ki.SJrirliDcc. M. 1077 ,

Alv 45 'S C. 82.1lihc«.'| One l-warr? and apparently limn
let.led mull of prcnidmc hetieliis Inr survivine divorced
ipouscv in the Sawtil Sceuruv Aei. liui havine no cnmparahk-
pr-nnuun in llie liajlra,l Iteiiuineill An. w tlui vurviyui
div.ii.-d spouses nl inilivilualv »wi »err insured under h-tifi
Avis are drnjrd Ihr sneul vecumv htiielw * huh Ihr) would
remvt if thru deec.ucd former ip°uve hud hren insured under
on/, the Scoal Seeurus Act 42 +'S C t-t-02) Because of me
bradCenn” ‘irrauol Jli'.y of this reset., a challenge 15 being

prepjrtd.
5

A
reduces offense to Oass B crime): N.D. Code Ann. §12.1-20- ¥ e
03:3 (reduces crime to Class B felony; exemption applies if-
victim has at any previous time permitted defendant "sexual .
liberties"). West Virginia presents the extreme example of ,:v;T'
legalizing "date rape." The "voluntary social companion"' m¥
exemption to first degree sexual assault requires no previous '-r
voluntary sexual act between the defendant and victim (W.

Va. Code §61-BS-3'aXiii)). o
Conclusion

These new exemptions, like the original marital rape V.
exemption, are without any basis in the common law. The ef-T-.fr
feet of these extensions is that if a woman cohabits with a - .?
man. or agrees to intercourse once. or. in some states, if she-
dates a man, she has lost the protection of the criminal laws £
that she at least in theory tormcrly had. *

Joanne Scliulnuin *v 7i
Stn/I Alturnet - j .

V-

*o. _V‘

a

progressive an outlook. The Employee Retirement Income .".A
Security Act of 1974 (L'RISA)." which was intended as a com-. -V L
prehensive effort to provide the most basic guarantees to in-./
dividuals dependent on private pensions, docs mandate lhat;"-?
plans provide employees with the option to select a "joint and «..;r
survivor annuity."* bul the requirement is not applicable to
former spouses.

It 15 not news that the divo-ce rate doubled during the
seventies, and many couples who were married for i...r.
3|gfn|f|cant period of .ime—20 or more years—are dis-'IlL-
solving their marriages. One obvious result is that the' fp
number of divorced spouses without work records of their,
own—the great majority ol whom, for the time being, are'iv,
women— has also grow n dramatically. Anri without covered H-i
employment, they arc deprived of retirement benefits, except
for the relatively low benefits available to those whose di- Mk,
vorced spouses were covered by Social Security, W

Some litigaiive approaches have been considered to . a
remedy toe situation. Divorced spouses of former railroaders,/ -
for instance, have suggested tliit it i» uneonsiitntion.il to' C:
provide divorced spouses' benefits under the Social Security */'
Act hut not under the Railroad Re.ircment Act. It is true thatV;™'
the two Acts arc comparable to a limited decree, that thcv
were intended to provide similar coverage to workers in non- *./
railroad and railroad industries, and that they are integrated;”-
in Mime aspccis. However, ai the sjine time, they'were, T
designed lor somewhat (lillereul reasons anil are different in f

many significant respects." Tlie likelihood of forcing t *‘N‘_

"SL E!' rij.-ij

28 05€ 500 AN
Fur instance. railroad rclrcnn-ni her.rh-s are rre.iu-r ihanveul
SCEUruv N-ni-lin becauv. the lurnv.: meludv j ptu.ilc pension
s‘compunvni” while ihe ljiict h.or at* ;.. been ihivrctieaMy in-
tended to compleniriil privair pi-nsi-sa pavrocris— however -
unrealistic Ihal purp.tsr has prmr.l in practice. A.v MivquiCtllo
v. Hisquierdn. 94 S Cl. w/2. h.a..vi*(] .e-! | ‘
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