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COMMITTEE REPORT 

SENATE

F U R T H E R :

< i / ° / ' t

D a t e ________________________________

Hr. P r e s i d e n t

T h e  C o m m i t t e e  on ______________________________________ c o n s i d e r e d __________________________

'•r.,2 nr a n r i v j t e  l- vt  on r  a a  v: \ r dome wTs.-rar.ti- *.
/" „ i t  'fi' j’-c-! tin,- e~t*. ! ri.r^.v: o~ . r»# \ .• m e  t ie

a n d  (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  r e p o r t s  it b a c k  w i t h  
t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

I ] do p a s s

I ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

I J r e p l a c e  w i t h / o r  a d o p t  CS f o r  ________________________________________________
I j n e w  t i t l e
[ ] s a m e  t i t l e  a n d  r e c o m m e n d s  _______________________________________________________

( ) a n d  a t t a c h e d  a " L E T T E R  O F  I N T E N T "  [ ] N E W  F I S C A L  N O T E

I | r e p o r t s  it b a c k  w i t h o u t  r e i . u m m e n d a t i o n

[ ] r e c o m m e n d s  r e f e r r a l  t o  C c”" ctoc

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
D O  P A S S  O T H E R  R E C O M M E N D A T I O N S

C h a i r m a n

C h a i r m a n  r e c o m m e n d a t i o n



Fisca l  Note January 8, j.934
Analysis

This b i l l  creates a private  cause o f  act ion  re la t in g  to 
mobile home warranties, and transfers  r e s p o n s ib i l i t y  fo r  
enforcement o f  mobile home warranties from the Department o f  
Commerce and Economic Development to the Department o f  Law. A 
1933 l e g i s l a t iv e  audit report recommended transfer  o f  the 
enforcement process to the Department o f  Law. The transfer  o f  
the ex is t in g  mobile home warranty enforcement p o s i t io n ,  including 
funding, from the Department o f  Commerce and Economic Development 
to the Department o f  Law, is  including in the adjusted base o f  
the two department's FY 85 budget proposa ls .  Consequently, 
enactment o f  this b i l l  w i l l  not require  add it iona l  funding nor 
w i l l  i t  cause a f i s c a l  impact.



B I L L  S H E F F I E L D
D O V C R K C n

S t a t e  o r  A  l a  s  i c  a
□  r r » C E  □  F T H E  g o v e r n o r  

J u n e a u

F e b r u a r y  13, 1 9 8 4

5

T h e  H o n o r a b l e  .Talmar K e r t t u l a  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  S e n a t o r  K e r t t u l a :

U n d e r  t h e  a u t h o r i t y  o f  ar t .  Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to m o b i l e  
h o m e  w a r r a n t i e s .  T h i s  b i l l  i n c r e a s e s  g o v e r n m e n t  e f f i c i e n­
cy  i n  e n f o r c e m e n t  o f  m o b i l e  h o m e  w a r r a n t i e s ,  a n d  e n c o u r­
a g e s  p r i v a t e  c o n s u m e r  s e l f - h e l p .

T h e  b i l l  h a s  two m a i n  c o m p o n e n t s :  (1) t h e  c r e a t i o n  o f  a

p r i v a t e  c a u s e  o f  a c t i o n  in a m o b i l e  h o m e  b u y e r  a g a i n s t  the 
m a n u f a c t u r e r ' s  b o n d ,  w h i c h  A S  4 5 . 3 0 . 0 1 5  r e q u i r e s  b e  p o s t e d  
w i t h  t h e  s t a t e ;  a n d  (2) a t r a n s f e r  o f  w a r r a n t y  e n f o r c e m e n t  
a u t h o r i t y  f r o m  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t  (DCED) to t h e  D e p a r t m e n t  o t  L a w .

W i t h  r e g a r d  to the f i r s t  o f  c h e  c o m p o n e n t s ,  i t  is t h e  u n­
d e r s t a n d i n g  o f  b o t h  D C E D  a n d  t h e  D e p a r t m e n t  o f  L a w  that, 
w h e n  tnc m o b i l e  h o m e  w a r r a n t y  s t a t u t e ,  A S  4 5 . 3 0 . 0 1 1 ,  t o o k  
e f f e c t  i n  1 9 8 0 ,  a p r i v a t e  b u y e r  i n j u r e d  b y  a m a n u f a c t u r e r  
w h o  s o l d  a d e f e c t i v e  h o m e  t o  a b u y e r  i n  t h i s  s t a t e  w o u l d  
b e  a l l o w e d  to m a k e  a c l a i m  a g a i n s t  the b o n d  u n d e r  A S  4 5 . -  
3 0 . 0 4 0 .  H o w e v e r ,  t h a t  s t a t u t e  o n l y  p r o v i d e d  a p r o c e d u r e  
f o r  t h e  c o n s u m e r  to p e t i t i o n  t h e  s t a t e  to t a k e  a d m i n i s t r a­
t i v e  a c t i o n  a g a i n s t  t h e  bv>nd. E x p e r i e n c e  i n  t h e  l a s t  f e w  
y e a r s  h a s  s h o w n  t h a t  a b u y e r  m a y  b e l i e v e  t h a t  he o r  s h e  
h a s  a v a l i d  c l a i m  a g a i n s t  t h e  b o n d  in a c a s e  i n  w h i c h  the 
s t a t e  e n f o r c i n g  a u t h o r i t y  d o e s  n o t  a g r e e  t h a t  a d m i n i s t r a­
t i v e  a c t i o n  is w a r r a n t e d .  P r o v i d i n g  a c l e a r ,  p r i v a t e  
c a u s e  o f  a c t i o n  a g a i n s t  t h e  b o n d  m a y  r e l i e v e  a b u r d e n  o n  
the g o v e r n m e n t  b y  r e d u c i n g  the n u m b e r  o f  a d m i n i s t r a t i v e  
h e a r i n g s ,  a n d  i n s u r e  t h a t  a n  i n d i v i d u a l  c a n  c h o o s e  *.o e n ­
f o r c e  h i s  o r  h e r  o w n  r i g h t s ,  w h e t h e r  o r  n o t  a s t a t e  a g e n c y  
a g r e e s  w i t h  t h e  i n d i v i d u a l .



T h e  s e c o n d  c o m p o n e n t  of t h e  b i l l  is a t r a n s f e r  o f  t h e  w a r ­
r a n t y  e n f o r c e m e n t  p o w e r s  f r o m  D C E D  t o  t h e  D e p a r t m e n t  of 
L a w .  T h e  A p r i l  1 9 8 3  l e g i s l a t i v e  a u d i t  o f  t h e  d i v i s i o n  of 
m e a s u r e m e n t  s t a n d a r d s ,  D C E D ,  s t u d i e d  t h i s  i s s u e  a n d  r e c o m ­
m e n d e d

T h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t  s h o u l d  s e e k  l e g i s l a t i o n  to 
t r a n s f e r  t h e  m o t i l e  h o m e  w a r r a n t y  e n f o r c e ­
m e n t  p r o g r a m  t o  t h e  C o n s u m e r  P r o t e c t i o n  
S e c t i o n  o f  t h e  D e p a r t m e n t  o f  L a w .

B o t h  d e p a r t m e n t s  h a v e  a g r e e d  t h a t  t h i s  is a  m o r e  e f f i c i e n t  
e n f o r c e m e n t  p a t t e r n ,  as t h e  D e p a r t m e n t  o f  .Law, c o n s u m e r  
p r o t e c t i o n  s e c t i o n ,  a l r e a d y  p r o c e s s e s  m o b i l e  h o m e  
c o m p l a i n t s  t h a t  f a l l  o u t s i d e  t h e  w a r r a n t y  A c t ,  a s  w e l l  as 
t h o s e  t h a t  m a y  d u p l i c a t e  w a r r a n t y  A c t  e n f o r c e m e n t  b y  D C E D .  
I n  F Y  84, D C E D  t r a n s f e r r e d  t h e  o n e  m o b i l e  h o m e  
i n v e s t i g a t o r  p o s i t i o n  to t h e  D e p a r t m e n t  o f  L a w  t h r o u g h  a 
r e i m b u r s a b l e  s e r v i c e s  a g r e e m e n t .

T h e  b i l l  p r o m o t e s  g o v e r n m e n t  e f f i c i e n c y  b y  e n c o u r a g i n g  
p r i v a t e  s e l f - h e l p ,  r a t h e r  t h a n  r e l i a n c e  o n  g o v e r n m e n t .  I 
f e e l  t h a t  it w i l l  h a v e  t h e  s u p p o r t  o f  b o t h  i n d u s t r y  a n d  
c o n s u m e r s .  I u r g e  y o u r  a f f i r m a t i v e  a c t i o n  o n  t h i s  m e a ­
s u r e  .

S i n c e r e l y

B i l l  S h e f f i e l d  
G o v e r n o r



STATE OF ALASKA 1984 LEGISLATIVE SESSION
FISCAL NOTE

1
_ i

REQUEST

Bill/Resolution N o .:
Title: " A n  A c t  r e l a t i n g  
m o b i l e

to
h o m e  w a r r a n t i e s . .  

R u l e s / G o v e r n o r

T T "

Sponsor b e n ___________
Requestor: O f t ,  o r  G o v .  - O M B

Date of Request:_

Revision Date: ^ a n - 9, 1 9 8 4
( R e v i s e d T t o r  1 9 8 4  f I s s i o n )

FISCAL DETAIL

Agency Affected: D e p a r t m e n t  o f  L a w
Program C a t e g o r y  Affected:_________________

 P u b l i c  P r o t e c t i o n _____________
BRU, Program or Su bp ro g ra m !s ) Affected: 

C o n s u m e r  P r o t e c t i o n _______________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

FY 84 FY 85 | FY 86 FY 87 FY 88 FY 89

100 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

A00 SUPPLIES 

500 EQUIPMENT 

600 LAND U STRUCTURES 
700 GRANTS, CLAIMS 

300 MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

CENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

- 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS:

FULL-TIHE I - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF B I L L : 

N / A

A N A L Y S I S : A ̂ c  I ̂  a^jse^a ̂ a t rpf age

Prepared By: R i c h a r d  I. Pe< ■<__ELUPetftor Phone: 4 6 5 - 3 6 7 2
Division: A d m i n i s r r a t i v e  S e r v i c e s  D i v i s i o n  Date: 1 - 9 - 8 4

Approved by Commissioner: No rm . in (g . G o r s u c h  Date: 1 - 9 - 8 4
Agency: D e p a r t m e n t  o f  L a w

Distribution (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Fequestor

Office of Management and Budget
Impacted Agency(ies) —  12/1/83

Crf' L'LuJ



STATE OF ALASKA 1984 LEGISLATIVE SESSION
- FISCAL NOTE

Revision Date: |

REQUEST FISCAL DETAIL Department of Commerce and

8 1 1 1/Resolution N o . :_________________  Agency Affected: Economic Development

Title:___________________________________  Program Category Affecteo: Consumer Protection

___________________________________________  Measurement Standards_________________________
Sponsor: Rules Committee______________  BRU, Program or S u b p r o g r a m ^ )  Affected:
Requestor: Governor •_______ ______________________________________________________

Date of Request:_______________________ ____________________________________________________

EXPENDITURES/REVENUES: (Thousands -f Dollars)
FY 84 FY 8o FY 86 1 FY 37 FY 83 I FY 89

OPERA TI NG 1 1 1 1
iOO PERSONAL SERVICES -0- - 0 - -0- 1 - 0 - -0- -n-
200 TRAVEL - 0 - - 0 - -0- I - 0 - - 0 - ! -o-
300 CONTRACTUAL -0- -0- -n- I -n- -n- j - 0 -
LOO SUPPLIES - 0 - - 0 - - 0 - -0- -n- - 0 -

500 EQUIPMENT -0- -0- -0- 1 -0- -0- i -n-
500 LANS & STRUCTURES -0- -3- -0- -0- -0- 1 -o-
700 CRANTS, CLAIMS -0- -0- -0- 1 -n- • -0- 1 -o-
300 MISCELLANEOUS -0- -0- i -0- 1 -0- ! -0- i -0-
TOTAL OPERATING -0- -0- 1 -0- -0- 1 -0- 1 -o •

CAPITAL -0- -0- -0- 1 -0- -0- 1 - 0 -

REVENUE 1 -0- -0- 1 -0- -0- 1 -o- -0-

FUNDING: (Thousands of Dol ars)

CE.NtP.AL FUND -0- -0- -0- -0- -0- -o-
FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER -0- -0- -0- -0- -0- -0-
TOTAL -0- -0- -0- -0- 1 -0- ! - o -  _
POSITIONS:

FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
P ART-f1 ME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
TEMPORARY - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

A N A L Y S I S : Attach a separate p a g ^ f o r  analysis

Prepared By: Joseph L. Swans o n Phone: 345-7750

D i v i s i o n : Measurement: Standat X  ,____________________ Date: January 9, 1984

Approved by Commissioner; ( 'TTfrh rrd A. L yon Pate:

Agency: Commerce and Economic Development '

Dis tr ib uti on  (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and B u d g e f T x  I r
Impacted Agency(ies) _ d J c ^ T  < ? T \  C o i W W C e .  12/1/83





COMMITTEE REPORT 
SENATE

F U R T H E R :

D a t e

M r .  P r e s i d e n t

T h e  C o m m i t t e e  on c o n s i d e r e d

a n d  (a m a j o r i t y  o f  the c o m m i t t e e )  (the c o m m i t t e e )  r e p o r t s  it b a c k  w i t h  
the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do p a s s

[ ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

/ • * * f''* •
[ ] r e p l a c e  w i t h / o r  a d o p t  CS f o r _______________ / ________________________________
[ ] n e w  t i t l e
[ j s a m e  t i t l e  a n d  r e c o m m e n d s  ________________________________________________________

I ] a n d  a t t a c h e d  a " L E T T E R  O F  I N T E N T "  [ j N E U  F I S C A L  N O T E

I ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

| ] r e c o m m e n d s  r e f e r r a l  t o ________________________________________________C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
D O  P A S S  O T H E R  R E C O M M E N D A T I O N S

C h a i r m a n

C h a i r m a n  r e c o m m e n d a t i o n



STATE Or ALASKA 1084 LEGISLATIVE SESSION
FISCAL NOTE

O f c o

1 Revision Dai.e:

REQUEST FISCAL DETAIL

Ei 11/fTesolut r c.n fas.: <V9^  Agency Affected: Public Rnfnrv
T i  1 1 P  • A n  A r  f  r e  1 r . r  i  n r  r  n  r t -Title: An Act rolatinr. co rtlocor Program Category Affected:

__________ veniclc: ir. _________________ Life and Property Protrr"Tor
Sponsor:__________ _________
Requestor:______

Date of Request:'

BRU, Program or Subprogram(s) Affecteo: 

Division of Motor Vehicles_____________

EXPENDITURES/REVENUES: (Thousands of D o l l a r s )
FY 84 FY 85 FY 86 FY 87 1 FY 88 FY 89

OPERATING 1
100 PERSONAL SERVICES

ICO TRAVEL 1
300 CONTRACTUAL

<*00 SUPPLIES 1 1
500 EQUIPMENT ! i
600 LAND 6 STRUCTURES ! I
700 GRANTS, CLAIMS !
SO.j MISCELLANEOUS

TOTAL OPERATING - 0 - -n- -n- _n_ | _n- - 0 -

! CAPITAL 1 1 l 1

REVENUE

FUNDING: (Thousands of D o l l a r s }

CEMERAL FUND 1 " ..... i ...........  ' r
FEDERAL FUNDS i i

OTHER 1 i i

TOTAL 1 i i

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL

A N A L Y S I S : Attach a separate page f o r ^ m a l y s i s

m  11 H r n u m ____________________ Phone: AfTW.TI*
Date:

Prepared By: 

Division: -Motor Veliiclos

Approved by Commissioner: Date: /<?•)?> A j 9 / ?
Agency: .j^iblj.c S afety (7

ty" v

Distribution (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget
Impacted Agency(ies) 12/1/83



• f B I L L  S H E F F I E L D
* C O V E R N O W

S  T A * O F  A  LA S K A
O F  JF T H E  G O V E R N O R

•J 15 N  12 A  I T

F e b r u a r y  13, 1984

T h e  H o n o r a b l e  J a l m a r  K e r t t u l a  
A l a s k a  S t a t e  S e n a t e  

P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  S e n a t o r  K e r t t u l a :

U n d e r  t h e  a u t h o r i t y  o f  ar t .  Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  w h i c h  m a k e s  m a n y  
b a d l y  n e e d e d  a m e n d m e n t s  to the m o t o r  v e h i c l e  l a w s  c o n t a i n ­
e d  i n  T i t l e  28. T h e s e  a m e n d m e n t s  a d d r e s s  a v a r i e t y  o f  
i s s u e s .  T h e  b i l l  a l t e r s  e x i s t i n g  s t a t u t e s  to m o r e  a c c u ­
r a t e l y  r e f l e c t  t h e  c u r r e n t  p r a c t i c e s  o f  t h e  d i v i s i o n  o f  
m o t o r  v e h i c l e s  (DMV) in t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y ,  
to a l l o w  D M V  to a d o p t  m o r e  e f f i c i e n t  p r o c e d u r e s  a n d  to 
a d d r e s s  s o m e  i n a d v e r t e n t  o m i s s i o n s  in c u r r e n t  law.

S e c t i o n  1 o f  t h e  b i l l  a m e n d s  A S  2 8 . 0 3 . 0 9 1  to m a k e  it c l e a r  
t h a t  a p e a c e  o f f i c e r  m a y  i m p o u n d  a m o t o r  v e h i c l e  if t h e  

v e h i c l e  i d e n t i f i c a t i o n  n u m b e r  h a s  b e e n  a l t e r e d  o r  r e m o v e d .  
L a w  e n f o r c e m e n t  o f f i c e r s  o f t e n  m u s t  i m p o u n d  s u c h  v e h i c l e s  
in o r d e r  Lo i n v e s t i g a t e  w h e t h e r  t h e  v e h i c l e  h a s  b e e n  s t o l­

en, b u t  the l a n g u a g e  o f  t h e  c u r r e n t  i m p o u n d m e n t  s t a t u t e  
d o e s  n o t  c l e a r l y  a u t h o r i z e  a s e i z u r e  o f  t h i s  s o r t .  U n d e r  

t h e  p r o p o s e d  l a n g u a g e ,  t h e  o w n e r  o f  a n  i m p o u n d e d  v e h i c l e  
w o u l d  n o r  b e  r e q u i r e d  to p a y  a n y  c o s t s  a s s o c i a t e d  w i t h  
i m p o u n d  or s t o r a g e  o f  the v e h i c l e .  A s  u n d e r  c u r r e n t  A S  
2 8 . 0 5 . 1 3 1 ,  t h e  o w n e r  o f  a n  i m p o u n d e d  v e h i c l e  w o u l d  a l s o  be 
e n t i t l e d  to r e q u e s t  a h e a r i n g  to c o n t e s t  t h e  i m p o u n d m e n t .

S e c t i o n  2 o f  the b i l l  a m e n d s  a g e n e r a l  p r o v i s i o n  r e g a r d i n g  
D M V  a d m i n i s t r a t i v e  h e a r i n g s  to m a k e  i t  c l e a r  t h a t  a h e a r ­

in g  o f f i c e r  m a y  t a k e  a p p r o p r i a t e  a c t i o n  a g a i n s t  a p e r s o n ' s  
v e h i c l e  t i t l e  o r  r e g i s t r a t i o n  as w e l l  as a g a i n s t  t h e  p e r ­
s o n ' s  d r i v e r ' s  l i c e n s e .  T h i s  a m e n d m e n t  w o u l d  b r i n g  the 
l a n g u a g e  o f  A S  2 8 . 0 5 . 1 4 1 ( c )  i n t o  c o n f o r m i t y  w i t h  A S  2 8 . -  

0 5 . 1 3 1 ( a ) ,  w i t h  c u r r e n t  a d m i n i s t r a t i v e  p r a c t i c e s ,  a n d  w i t h  
c o m m o n  s e n s e  i n t e r p r e t a t i o n .



»

S e c t i o n  3 o f  t h e  b i l l  a m e n d s  A S  2 8 . 0 5 . 1 4 1 ( d )  r e g a r d i n g  a 
m o t o r i s t ' s  r i g h t  t o  a p p e a l  f r o m  a n  a d m i n i s t r a t i v e  h e a r i n g  
o f f i c e r ' s  d e c i s i o n .  T h e  n e w  l a n g u a g e  a l l o w s  a m o t o r i s t  to 
a p p e a l  s u c h  a d e c i s i o n  t o  t h e  d i s t r i c t  c o u r t ,  a n d  s p e c ­
i f i e s  t h e  s c o p e  o f  a p p e l l a t e  r e v i e w .  E x i s t i n g  l a w  a l l o w s  

a h e a r i n g  d e  n o v o  - -  a c o m p l e t e  n e w  h e a r i n g  o n  t h e  s a m e  
i s s u e s  w h i c h  w e r e  d e c i d e d  a t  t h e  a d m i n i s t r a t i v e  h e a r i n g .  
T h i s  m a k e s  t h e  e n t i r e  a d m i n i s t r a t i v e  h e a r i n g  p r o c e s s  s u­
p e r f l u o u s  in m a n y  c a s e s .  A  m o t o r i s t  d i s s a t i s f i e d  w i t h  a 

h e a r i n g  o f f i c e r ' s  d e c i s i o n  w i l l  c o m m o n l y  r e q u e s t  a d e  n o v o  
h e a r i n g  i n  d i s t r i c t  c o u r t ,  a n d  D M V  p e r s o n n e l  a n d  t h e i r  
w i t n e s s e s  a r e  f o r c e d  t o  p r e s e n t  t h e  e n t i r e  c a s e  o v e r  
a g a i n .  T h i s  is n o t  a n  e f f i c i e n t  u s e  o f  e i t h e r  a d m i n i s t r a ­

t i v e  o r  c o u r t  r e s o u r c e s .  T h e  n e w  l a n g u a g e  is b a s e d  u p o n  
t h e  p r o v i s i o n s  adop*-°.d b y  the l e g i s l a t u r e  in .1983 r e g a r d ­
i n g  t h e  a p p e a l  r i g h t s  g r a n t e d  to a p e r s o n  wiiose d r i v e r ' s  
l i c e n s e  h a s  b e e n  a d m i n i s t r a t i v e l y  r e v o k e d  b e c a u s e  h e  d r o v e  

w h i l e  i n t o x i c a t e d  o r  r e f u s e d  t o  t a k e  a b r e a t h  test. D e e  
A S  2 8 . 1 5 . 1 6 6 (m) a n d  ( n ) .

T h e  a m e n d m e n t  c o n t a i n e d  in sec. 4 o f  t h e  b i l l  c l a r i f i e s  
A S  2 8 . 1 0 . 0 5 1 ( 1 )  w h i c h  a u t h o r i s e s  D M V  to s u s p e n d  o r  r e v o k e  
a m o t o r  v e h i c l e  c e r t i f i c a t e  o f  r e g i s t r a t i o n  w h i c h  w a s  
f r a u d u l e n t l y  o b t a i n e d .  U n l e s s  a n  e m e r g e n c y  r e q u i r e s  
i m m e d i a t e  a c t i o n ,  a m o t o r i s t  h a s  a r i g h t  to r e q u e s t  a 
h e a r i n g  u n d e r  A S  2 8 . 0 5 . 1 3 1  b e f o r e  D M V  s u s p e n d s  o r  r e v o k e s  
a r e g i s t r a t i o n  c e r t i f i c a t e .

F o r  t h e  c o n v e n i e n c e  o f  v e h i c l e  o w n e r s ,  c u r r e n t  A S  2 8 . 1 0 . -  
1 0 5 ( f )  a l l o w s  an o w n e r  t o  r e g i s t e r  a v e h i c l e  for a p o r t i o n  
o f  a y e a r  so t h a t  a n n u a l  r e g i s t r a t i o n  f e e s  f o r  a l l  v e h i ­
c l e s  o w n e d  b y  t h a t  p e r s o n  w i l l  b e  d u e  a t  the s a m e  t i m e  
u n d e r  t h e  s t a t e ' s  s t a g g e r e d  r e g i s t r a t i o n  s y s t e m .  T h i s  
p r i v i l e g e  h a s  b e e n  a b u s e d  b y  s o m e  o w n e r s  w h o  h a v e  r e p e a t­
e d l y  r e g i s t e r e d  a n d  p a i d  f e e s  o n  a v e h i c l e  f o r  o n l y  p a r t  
o f  a y e a r ,  r a t h e r  t h a n  f o r  t h e  e n t i r e  y e a r .  A S  2 8 . 1 0 . 1 0 5  
w a s  n e v e r  i n t e n d e d  to a l l o w  a v e h i c l e  to b e  r o u t i n e l y  r e g ­
i s t e r e d  f o r  a p e r i o d  l e s s  t h a n  a y e a r .  T h e  a m e n d m e n t  to 
t h e  s t a t u t e  c o n t a i n e d  i n  sec. 5 o f  t h e  b i L l  s t a t e s  t h a t  an 
o w n e r  m a y  e x e r c i s e  t h i r  p a r t i o l - y e f . r  p a y m e n t  o p t i o n  o n l y  
o n c e  p e r  m o t o r  v e h i c l e .

T h e  c h a n g e s  m a d e  i n  s e c s .  6 a n d  7 o f  t h e  1 ill c o r r e c t  an 
a m b i g u i t y  in c u r r a n t  law. A S  2 8 . 1 0 . 4 1 1  e s t a b l i s h e s  a 
s t a t e  m o t o r  v e h i c l e  r e g i s t r a t i o n  f e e . A S  28. 1 0 . 4 3 1  a u ­
t h o r i z e s  m u n i c i p a l i  i e s  t o  l e v y  a m o t o r  v e h i c l e  r e g i s t r a­
t i o n  r a x , w h i c h  m a y  b e  c o l l e c t e d  b y  D M V  o n  b e h a l f  o f  the 

m u n i c i p a l i t y  a t  the s a m e  t i m e  t h a t  s t a t e  r e g i s t r a t i o n  f e e s  
a r e  c o l l e c t e d .  P r e s e n t  A S  2 8 . 1 0 . 4 1 1 ( c )  cx e m p t s  a r e s i d e n t  
65 y e a r s  o f  a g e  o r  o l d e r  f r o m  p a y m e n t  o f  " t a x  u n d e r  t h i s  
s e c t _ o n "  f o r  o n e  m o t o r  v e h i c l e .  T h i s  l a n g u a g e  d o e s  n o t
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m a k e  s e n s e ,  a s  A S  2 8 . 1 0 . 4 1 1  l e v i e s  a f e e . A  t a x  is a u ­
t h o r i z e d  u n d e r  A S  2b. 1 0 . 4 3 1 .  T h e  n e w  l a n g u a g e  m a k e s  it 

c l e a r  t h a t  a reside':t a g e d  6 5 y e a r s  o r  o l d e r ,  o n  t h e  d a t e  
t h e  t a x  is d u e ,  is e x e m p t  f r o m  p a y m e n t  o f  b o t h  the 
r e g i s t r a t i o n  f e e  a n d  t h e  tax. T h i s  is i n  a c c o r d  w i t h  
D M V ' s  p r e s e n t  i n t e r p r e t a t i o n  o f  t h e  e x i s t i n g  l a n g u a g e .  
T h e  a m e n d m e n t  s p e c i f i e s  t h a t  t h e  e x e m p t i o n  a p p l i e s  to o n e  
p e r s o n a l  v e h i c l e  b u t  n o t  to c o m m e r c i a l  v e h i c l e s  T h i s  
i m p l e m e n t s  t h e  o r i g i n a l  i n t e n t  o f  t h e  p r o v i s i o n ,  w h i c h  w a s  
t o  e x c u s e  s e n i o r  c i t i z e n s  f r o m  p a y i n g  t h e  c o s t s  of 
r e g i s t e r i n g  o n e  p e r s o n a l  v e h i c l e ,  r a t h e r  t h a n  to b e n e f i t  
c o m m e r c i a l  b u s i n e s s e s .

S e c t i o n s  3, 13, a n d  1 5  o f  t h i s  b i l l  p r o v i d e  t h a t  a p e r ­
s o n ' s  " a b i l i t y  to a p p l y  f o r  a x i c e n s e "  c a n  b e  s u s p e n d e d  o r  
r e v o k e d  u n d e r  t h e  s a m e  c o n d i t i o n s  a n d  in t h e  s a m e  w a y  t h a ^  
a p e r s o n ' s  d r i v e r ' s  l i c e n s e  c a n  b e  s u s p e n d e d  o r  r e v o k e d  
u n d e r  e x i s t i n g  la w .  I n  t h e  c a s e  o f  F r a n c i s  v. M u n i c i p a l ­
i t y  o f A n c h o r a g e, 6 4 1  P . 2d 2 2 6  ( A l a s k a  A p p .  1 9 8 2 ) ,  the 
A l a s k a  C o u r t  o f  A p p e a l s  h e l d  t h a t  a p e r s o n  w h o  h a d  n e v e r  
a p p l i e d  for a d r i v e r ' s  l i c e n s e  c o u l d  n o t  b e  c h a r g e d  w i t h  
t h e  m i s d e m e a n o r  c r i m e  o f  d r i v i n g  w h i l e  l i c e n s e  s u s p e n d e d  
(DWLS) f o r  d r i v i n g  a f t e r  D M V  h a d  s u s p e n d e d  h i s  " p r i v i l e g e  
to d r i v e "  f o l l o w i n g  an a c c i d e n t  f o r  w h i c h  h e  f a i l e d  to 
e s t a b l i s h  f i n a n c i a l  r e s p o n s i b i l i t y .  T h e  c o u r t  h e l d  t h a t  
s i n c e  t h e  d e f e n d a n t  h a d  n e v e r  h a d  a l i c e n s e ,  t h e r e  w a s  
n o t h i n g  f o r  D M V  tc s u s p e n d ,  a n d  t h e  m o s t  t h a t  t h e  d e f e n d ­
a n t  c o u l d  b e  c h a r g e d  w i t h  w a s  d r i v i n g  w i t h o u t  a v a l i d  
l i c e n s e .

D r i v i n g  w i t h o u t  a v a l i d  l i c e n s e  i n  v i o l a t i o n  o f  A S  2 8 . 1 5 . -  
011 c a r r i e s  a m a x i m u m  p e n a l t y  o f  90 d a y s  in j a i l ,  a $5 0 0  
f i n e ,  o r  b o t h .  S e e  A S  2 8 . 3 5 . 2 3 0 ( a )  a n d  ( b ) . In c o n t r a s t ,  
D W L S  c a r r i e s  a m a x i m u m  p e n a l t y  o f  o n e  y e a r  i n  j a i l ,  a 

$ 5 , 0 0 0  f i n e ,  o r  b o t h .  S e e  A S  2 8 . 1 5 . 2 9 1 ( d ) .  A d d i t i o n a l l y ,  
a c o n v i c t i o n  f o r  d r i v i n g  w i t h o u t  a v a l i d  l i c e n s e  d o e s  n o t  
r e q u i r e  the m a n d a t o r y  m i n i m u m  s e n t e n c e s  w h i c h  m u s t  b e  i m­
p o s e d  f o l l o w i n g  a c o n v i c t i o n  f o r  D W L S .  S e e  A S  2 8 . 1 5 . -  
2 9 1 ( a )  a n d  ( c ) .

In a v e r y  r e a l  s e n s e ,  p e r s o n s  s u c h  a s  d e f e n d a n t  F r a n c i s  
a r e  m o r e  b l a t a n t  v i o l a t o r s  o f  t h e  m o t o r  v e h i c l e  l a w s  t h a n  
t h e  " a v e r a g e "  D W L S  o f f e n d e r .  N o t  o n l y  d i d  F r a n c i s  d r i v e  
a f t e r  r e c e i v i n g  a s u s p e n s i o n  n o t i c e  f r o m  DMV", h e  d r o v e  
(and w a s  i n v o l v e d  i n  a n  a c c i d e n t )  w i t h o u t  e v e r  o b t a i n i n g  a 
l i c e n s e  in the f i r s t  p l a c e .  S u c h  b l a t a n t  d i s r e g a r d  o f  the 
l i c e n s i n g  l a w s  s h o u l d  n o t  b e  r e w a r d e d  w i t h  l e s s e r  c r i m i n a l  

p e n a l t i e s .  T h e  a m e n d m e n t s  i n c l u d e d  i n  th i s  b i l l  w i l l  m a k e  
o f f e n d e r s  l i k e  F r a n c i s  s u b j e c t  t o  the g e n e r a l  l a w s  a g a i n s t  
D W L S  a n d  the m o r e  s e r i o u s  p e n a l t i e s .
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U n d e r  c u r r e n t  la w ,  a p e r s o n  u n d e r  a g e  18 m a y  n o t  a p p l y  f o r  

a d r i v i n g  i n s t r u c t i o n  p e r m i t  o r  a m o t o r c y c l e  d r i v e r ' s  
p e r m i t  u n l e s s  a p a r e n t  o r  g u a r d i a n  s i g n s  t h e  a p p l i c a t i o n  
a n d  a g r e e s  to a s s u m e  r e s p o n s i b i l i t y  f o r  a n y  n e g l i g e n c e  o r  
w i l l f u l  m i s c o n d u c t  o f  t h e  m i n o r .  I n  t h e  c a s e  of a m i n o r  
w h o  i s  m a r r i e d ,  h o w e v e r ,  a p a r e n t  m a y  e i t h e r  n o t  b e  a v a i l ­

a b l e ,  o r  m a y  b e  u n w i l l i n g  to a s s u m e  t h i s  r e s p o n s i b i l i t y .  
T h e  l a n g u a g e  c o n t a i n e d  i n  s e c s .  9, 10, a n d  11 a].low a
s p o u s e  18 y e a r s  o f  a g e  o r  o l d e r  to s i g n  t h e  n e c e s s a r y  a p ­

p l i c a t i o n  f o r m s  a n d  a s s u m e  t h i s  r e s p o n s i b i l i t y  o n  b e h a l f  
o f  t h e  m i n o r .

A S  2 8 . 1 5 . 1 7 1  p r e s e n t l y  p r o v i d e s  t h a t  D M V  m a y  s u s p e n d  o r  
r e v o k e  a n o n r e s i d e n t ' s  p r i v i l e g e  t o  d r i v e  i n  t h i s  s t a t e  in 
t h e  s a m e  m a n n e r  a n d  f o r  t h e  s a m e  r e a s o n s  t h a t  a n  A l a s k a  
d r i v e r ' s  l i c e n s e  m a y  b e  s u s p e n d e d  o r  r e v o k e d .  S e c t i o n  12 
o f  t h e  b i l l  a m e n d s  A S  2 8 . 1 5 . 1 7 1  to c l a r i f y  t h a t  a c o u r t  
a l s o  h a s  t h i s  a u t h o r i t y ,  a n d  a l l o w s  t h e  c o u r t  o r  D M V  to 
p l a c e  a l i m i t a t i o n  o n  the p r i v i l e g e  to d r i v e .

S e c t i o n  14 o f  t h e  b i l l  s p e c i f i c a l l y  a u t h o r i z e s  D M V  to u s e  
f i r s t  c l a s s  m a i l  to n o t i f y  a  d r i v e r  t h a t  h e  is h a l f - w a y  to 
l o s i n g  h i s  l i c e n s e  b e c a u s e  o f  the a c c u m u l a t i o n  o f  p o i n t s  
r e s u l t i n g  f r o m  c o n v i c t i o n s  f o r  t r a f f i c  l a w  v i o l a t i o n s .  
T h e s e  n o t i c e s  a r e  c u r r e n t l y  b e i n g  s e n t  b y  f i r s t  c l a s s  m a i l  
i n  a c c o r d a n c e  w i t h  13 A A C  0 8 . 2 2 0 ( c ) .  T o  c o n f o r m  w i t h  t h e  
r e q u i r e m e n t s  o f  A S  2 8 . 0 5 . 1 2 1 ,  t h i s  a m e n d m e n t  i s  n e e d e d  to 
c l e a r l y  e s t a b l i s h  D M V 1s a b i l i t y  to u s e  f i r s t  c l a s s  m a i l  
f o r  t h e s e  n o t i c e s .

T h e  a m e n d m e n t  c o n t a i n e d  i n  sec. 16 o f  the b i l l  is n e e d e d  
to c l a r i f y  A S  2 8 . 3 5 . 0 3 2 ( a )  w h i c h  e s t a b l i s h e s  t h e  c r i m e  of 
r e f u s a l  to t a k e  a b r e a t h  tes t .  T h e  n e w  l a n g u a g e  p r o v i d e s  
t h a t  a p e r s o n ' s  l i c e n s e  m a y  b e  r e v o k e d  i f  h e  w a s  " a r r e s t e d  
f o r  o p e r a t i n g  o r  d r i v i n g  a m o t o r  v e h i c l e  f o r  w h i c h  a d r i v ­
e r ' s  l i c e n s e  is r e q u i r e d . "  T h e  c u r r e n t  l a w  c o n t a i n s  t h e  
l a n g u a g e  " a r r e s t e d  w h i l e  o p e r a t i n g  ... . "  O b v i o u s l y ,  a D W I  
o f f e n d e r  w o u l d  n e v e r  b e  a r r e s t e d  w h i l e  h e  w a s  d r i v i n g  b e ­
c a u s e  the a r r e s t  a l w a y s  o c c u r s  a f t e r  h i s  v e h i c l e  is 
s t o p p e d .
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A d o p t i o n  o f  a l l  t h e  a m e n d m e n t s  t o  A S  2 8 .included in t h i s  

b i l l  w i l l  c l e a r  u p  s o m e  i m p r e c i s e  l a n g u a g e  c o n t a i n e d  in 
t h e  c u r r e n t  law, a n d  w i l l  e n a b l e  D M V  t o  m o r e  e f f i c i e n t l y  
a d m i n i s t e r  t h e  s t a t e ' s  m o t o r  v e h i c l e  lav/s. I t h e r e f o r e  
u r g e  y o u r  p r o m p t  a c t i o n  o n  t h i s  b i l l .

S i n c e r e l y

G o v e r n o r
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A s  y o u  m a y  r e c a l l ,  t h e  S e n a t e  H . E . S . S .  C o m m i t t e e
c o n s i d e r e d  S B  499 (An A c t  R e l a t i n g  t o  M o t o r  V e h i c l e  L a w s )  a t  a 
h e a r i n g  o n  M a r c h  8, 198 4 .  A t  t h a t  h e a r i n g ,  y o u  i n d i c a t e d  t h a t  
w h e n  t h e  b i l l  w a s  r e f e r r e d  t o  S e n a t e  J u d i c i a r y  C o m m i t t e e  y o u  
w o u l d  f a v o r  a n  a m e n d m e n t  to t h e  l a n g u a g e  in s e c t i o n  3 o f  the 
b i l l  to a l l o w  a d e  n o v o  h e a r i n g  to b e  h e l d  in d i s t r i c t  c o u r t  if 
a D . M . V .  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r ' s  d e c i s i o n  w a s  r e v e r s e d  
b y  t h e  c o u r t  o n  a p p e a l .

T o  a c c o m p l i s h  t h i s ,  I h a v e  d r a f t e d  a n e w  p r o p o s e d
s u b s e c t i o n  (e) f o r  A S  2 8 . 0 5 . 1 4 1 .  I w o u l d  s u g g e s t  t h a t  t h e  
c u r r e n t  v e r s i o n  o f  S B  4 9 9  b e  a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  4, 
t o  rea d :

S e c .  4. A S  2 8 . 0 5 . 1 4 1  is a m e n d e d  b y  a d d i n g  a n e w  
s u b s e c t i o n  t o  rea d :

(e) If, u p o n  a p p e a l ,  t h e  c o u r t  r e v e r s e s  the 
d e p a r t m e n t ' s  d e t e r m i n a t i o n ,  t h e  c o u r t  m a y ,  in its 
d i s c r e t i o n

(1) r e t u r n  t h e  c a s e  t o  t h e  d e p a r t m e n t  
f o r  a n e w  h e a r i n g  b e f o r e  t h e  s a m e  o r  a n o t h e r  
h e a r i n g  o f f i c e r ,  o r

If t h i s  n e w  s e c t i o n  4 is a d d e d ,  t h e  o t h e r  s e c t i o n s  o f  
t h e  b i l l  s h o u l d  b e  r e n u m b e r e d  a s  s e c t i o n s  5 t h r o u g h  17.

Re: A m e n d m e n t  t o  S B  499, A n  A c t  R e l a t i n g
t o  M o t o r  V e h i c l e  Lav/s

D e a r  S e n a t o r  R a y

(2) c o n d u c t  a h e a r i n g  d e  n o v o  in 
d i s t r i c t  c o u r t .
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P l e a s e  c o n t a c t  m e  if y o u  h a v e  a n y  q u e s t i o n s  a b o u t  t h e  
d r a f t  l a n g u a g e  a b o v e ,  o r  i f  I c a n  b e  o f  a n y  f u r t h e r  a s s i s t a n c e  o n  
t h i s  b i l l .

V e r y  t r u l y  y o u r s ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

D A N I E L  W. H I C K E Y  

P R O S E C U T O R

G a y l e  A / \ H o r e t s k i  
A s s i s t a n  . ^ A t t o r n e y  G e n e r a l

G A H / g b - 1 2
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TO: Senator Bill Ray

FROM: Paula d. Scavera 

DATE: March 26, 1984 

RE: SB 499

This bill makes amendments to the motor vehicle laws contained in Title 
28. These amendments address a variety of issues.

SECTION 1

Adds language so that a peace officer nay impound a motor vehicle i f  the 
vehicle identification number has been altered or removed.

SECTION 2

Amends a general provision regarding DMV administrative hearings to make 
it clear that a hearing officer may take appropriate action against a 
person's vehicle title or registration as well as against a person's 
drivers license.

SECTION 3

Adds language regarding a motorist's right to appeal from an administra­
tive hearing officer's decision. The new language allows a motorist to 
appeal such a decision to the district court, and specifies the scope of 
appellate review.

SECTION 4

Clarifies that section in the law which authorizes DMV to suspend or 
revoke a motor vehicle certificate of registration which was fraudu­
lently obtained.

SECTION 5

Amends language so owner may exercise an partial-year payment option 
only once per motor vehicle for their registration.

SECTIONS 6 & 7

Correct an ambiguity in existing language of "tax" and "fee" in regards 
to oxenptions for residents 65 years and older.The new language makes i t 
clear that a resident aged 65 years or older, on the date the tax is 
due, is exempt from payment of both the registration fee and tax for one 
personal vehicle.



SECTION 8

Provide that a person's "ability to apply for a license" can be 
suspended or revoked under the same conditions and in the same wav that 
a person's drivers license can be suspended or revoked under existing 
law.

SECTIONS 9, 10, & 11

Allow a spouse 18 years or older to sign the necessary application forms 
and assume this responsibility on behalf of the minor.

SECTION 12

Clarifies that a court has the authority to suspend, revoke, or limit a 
nonresident's privilege to drive in this state in the sane manner and 
for the same reasons that an Alaskan driver's license maybe suspended, 
revoked, or limited.

SECTION 13

Provide that a person's "ability to apply for a license" can be suspended 
or revoked under the same conditions and in the sane way that a person's 
drivers license can be suspended or revoked under existing law.

SECTION 14

This language specifically authorizes DMV to use first class mail to 
notify a driver that he is half-way to losing his license because of 
accumulation of points resulting from convictions.

SECTION 15

Provide that a person's "ability to apply for a license" can be suspended 
or revoked under the same conditions and in the same way that a person's 
drivers license can be suspended or revoked under existing law.

SECTION 16

Clarifies the language which establishes the crime of refusal to take a 
breath test.





COMMITTEE REPORT 

SENATE

F U R T H E R :

. f ' i’i/ I / •

Date___________________________

Mr. President

The Committee o n ________________________________ considered_____________________
. -  f ' \ > i .

and (a majority o f  the committee) (the committee) reports i t  back with 
the fo l low ing  recommendations:

t ] do pass

[ ] do pass with attached amendment(s)

[ ] replace w ith /or  adopt CS fo r  _________________________________________
[ ] new t i t l e
[ ] same t i t l e  and recommends ______________________________________________

I 1 and attached a "LETTER OF INTENT" [ ] NEW FISCAL NOTE

[ ] reports i t  back without recommendation

[ ) recommends r e fe r ra l  to ______________________________________  Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS

Chairman

C h a i r m a n  r e c o m m e n d a t i o n



HlasUa H>tate legislature
B E T T Y E  F A H R E N K A M P , C hairm an
R O B E R T  H. 2 IE G LE R . SR.. V ico C hairm an
D IC K  ELIA S O N
P A U L  F IS C H E R
V IC  F IS C H E R
B O B  M U L C A H Y
A R L IS S  S T U R G U LE W S K I

Committee on Resources

SENATE RESOURCES COMMITTEE 

LETTER OF INTENT 

FOR

CSSB 503 (Resources)

It is the intent of the Legislature that the Department of Environmental 

Conservation obtain from the United States Environmental Protection Agency 

authorization to administer and enforce a hazardous waste program in Alaska. 

The Department should focu^ its efforts so that the state's final application 

for full management control be complete by July 1, 1986.

To this end and with respect to the mandate to be codified at AS 46.03.299

(a)(2), t.he Department is instructed to adopt, regulations relating to ti:e 

management of hazardous waste that exhibit the characteristics of toxicity, 

persistence, or carcinogenicity and other characteristics of hazardous waste as 

identified by ERA. The department shall evaluate the most appropriate mechanism 

by which to identify a waste characteristic of toxicity, persistence or 

carcinogenicity and other characteristic as identified as hazardous by ERA. 

This evaluation must include the methods described in the proposed state 

regulations dated October 26, 1983 that identify hazardous wastes by the 

characteristics mentioned above. Regulations developed under AS 46.299(a)(2) 

must incorporate the results of this analysis.

The regulations ultimately adopted by the state are to take effect three years 

from this bill's enactment, July 1, 1987. The department is to develop and 

implement a program to educate those effected by this legislation about the 

requirements of this act during the third year.

In order to gain experience managing a hazardous waste program, the department 

should assume through cooperative agreement with EPA as much active control as 

feasible of the currently operating hazardous waste program. The assumption of 

these duties by the department should begin i„;'iiediately.

The exemptions for mining waste and waste associated with oil and gas production 

as defined should be effective until the completion of the studies indicated in 

the legislation. After each study has been completed and the findings of these 

studies and proposed federal regulations have been considered by the department, 

the department may terminate the exemption or promulgate amendments to the 

state's hazardous waste regulations.
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POUCH 0, JUNEAU, ALASKA 99811
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A d d r e s s .

465-2500

April 25, 1984

The Honorable Bettye Fahrenkamp 

Senator
Alaska State Legislature 

. Pouch V

Juneau, AK 99811

Dear Senator Fahrenkamp:

I believe that some confusion may arise about the intent of the 
April 16, 1984, work draft of CSSB 503(Res). In Section 1 of the bill, 

Sec. 46.03.99(a) says, basically, that the Department of Environmental 

Conservation (DEC) shall (1) adopt RCRA regulations by reference; and

(2) not later than July 1, 1986, adopt other regulations.

Mr. Stan Hungerford reported to me, that the work group Mr. Palmer 
chaired on April 9, 1984, discussed this issue thoroughly, and concluded 

that DEC should increase its hazardous waste staffing during FY 85 and 

under a cooperative agreement with the Environmental Protection Agency 

(EPA), operate as much of the full range of RCRA actvities in Alaska as 

possible. He has confirmed that this is, in fact, the intent of the 

proposed bill in subsequent conversations with Mr. Palmer and Mr. Steve 

Kadish of Senator Vic Fischer's office.

It is possible to construe the language of this section to require DEC

to first seek and obtain EPA's authorization of a state RCRA program,

and then revise itS'regulations and Sv.ek a second authorization of a 

program based on the potential risks of wastes exhibiting the additional 

characteristics of carcinogenicity, toxicity and persistence.

Since the work group expressed the need for DEC to increase its staff 

and gain experience enforcing the evolving federal program during the 

next two years, I suggest the following change to Section 1 of the 
proposed bill:

"Sec. 46.03.99 REGULATION OF HAZARDOUS WASTE, a) Not 
later than July 1, 1986, the department shall in accordance 
with the Administrative Procedure Act (AS 44.62), adopt 
regulations which take effect on July 1, 1987, for the
identification and management of hazardous waste
1) as defined by the E nv i r o n m e n t a 1 Protection Agency and

2) wastes which exhibit the characteristics of toxicity, 
persistence, or carcinogenicity."
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This wording would assure that the agency not be diverted from the 

ultimate objective of preparing and submitting a final application for 

EPA's approval by July 1987, which incorporates the comprehensive 

hazardous waste program proposed in the October 26, 1983, draft 

regulati o n s .

It has also been pointed out to me that proposed definitioi of "associated 

wastes" is a bit confusing. I suggest that, based on the '■ )rding agreed 

to by Mr. Tom Brooks (AOGA) and Mr. Hungerford, the definitions be 

revised to read:

"(37) "waste associated with the exploration, development, 

or production of c^jue cil, natural gas, or geo­
thermal energy" means

(a) waste, including drilling muds, cuttings, 

hydrocarbons, brine, acid, sand, and emulsions 

or mixtures of fluids produced from and unique 

to the operation or maintenance of a well, 

whether naturally occurring or added for the 

operation or productivity of the well;

(b) waste that is derived intrinsically from 

primary field operations; and

(c) does not include spent solvents and oils from 

equipment maintenance activities, discarded 

chemical products or fuels.

(38) "waste derived intrinsically from primary field 

operations" means waste produced from a well, and 

removed

(a) at the-drill site; or ..

(b) at crude oil production facilities by crude 

oil or wastewater treatment processes before 

custody transfer of the crude oil."

Sincerely,

Richard A. f eve 
Commissioner

RAN/SH/ne

cc: Jim Palmer
Steve Kadish



TESTIMONY OF CHRIS NOAH

DEPUTY COMMISSIONER OF THE

DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Before the Senate Resources Committee 

Alaska State Legislature 
Regarding: CS for SB 503

April 17, 1984

M a d a m  Chairman, other members of the committee, my name is Chris Noah, 
Deputy Co mm issioner or the Department of Environmental Conservation.

I a m  here to testify on the committee substitute for Senate Bill 503, 

entitled: "An act relating to hazardous waste; changing penalties for

environmental pollution violations; and providing for an effective 

date."

I am here primarily to endorse this bill and urge its passage in its 

present form. The bill is the result of negotiation^ and compromise 

on the fart of various organizations and persons concerned with the 

manner oy which was te  is classified as hazardous and managed in this 

state. It also incorporates the essential statutory changes contained 

in SB 498 which had been introduced by the Governor. The changes 

contained in SB 498 were based on the d e .ernnnation by the United States 

Environmental Protection Agency that certain statutory changes were 

necrssary before the state could obtain final authorization from EPA 

to cairy out its responsibilities under the Resource Conservation and 

Recovery Act of 1976. With regard to these statutory changes, we have 

been advised by the Attorney General's Office that the present bill 

(CS for SB 503) does indeed include the changes required by EPA. 

Specifically, these are the changes to both the criminal and civil 

penalties contained in Sections 5, 6 and 7 of the present bill.

It is the other parts of the bill which were the subject of discussion 

and compromise by various persons and organizations. In particular, 

it is the result of an agreement reached at an informal meeting on 

Monday, April 9, 1984. This administration participated in these 

discussions and is in accord with the agreement which is now before 

you in the form of this bill. The bill is one which I believe all 

parties can live with. Further, and most impor ta ntl y, it is one which 

will result in a hazardous waste management program which is both 

effective and reasonable. However, I should state and point out that 

the new duties which the bill would impose on the department cannot 

be fulfilled without adequate funding. It is my hope, therefore, that 

the agency operating budget and companion appropriation to this bill 
will also be approved by the legislature.

Thank you for this opportunity.

CN/DD/af
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DEPT. OF ENVIRONMENTAL CONSERVATION Tc,ephone:(S0;i
A ddrts t;

OFFICE OF THE COMMISSIONER 

POUCH 0* JUNEAU, AL ASKA 99811 465-2600

April 17, 1984

Mr. J i m  Palmer 

Legislative Aide to 

Senator Bettye Fahrenkamp 
Pouch V

Juneau, AK 99811 

Dear Mr. Palmer:

Enclosed, please find our April 13 revision to the fiscal note for CSSB 

503 originally submitted April 12 to y o u r  office at y o u r  request.

Please note w e  have decreased the note by one staff person and reduced 

the estimated support costs to what we consider a bare minimum. In 

addition, we have deleted the major capital item, related to performing 

environmental, social and economic evaluations necessary to justify a 

hazardous waste management facility and obtain public support for a 
specific site.

A portion of the capital funds request will be used to establish criteria 

for evaluating the impacts of a hazardous waste management facility and 

making preliminary determinations of the types and potential locations 
of one or more facilities. I unoerstand that Senator Fahrenkamp will 

Support the addition of funds in the FY 86 and 87 budgets necessary to 

complete the analyses of two to five specific sites, estimated to range 
from 0.5 to 2 million dollars per potential site.

Deputy Commissioner

CN/SWH/ne

enclosures

cc: Steve Kaddlsh

B i 111 g Trent
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d) An agressive progr am  of technical assistance to the small 

qu antity generator to assure conformance to RCRA (Applicable 
Federal Hazardous Wa st e regulations)

e) A comprehensive public Information campaign each y e a r  to 

maximize legal collection and disposal of hazardous wastes.

f) .nalysis of the types, quantities and sources of hazardous 

wastes to provide information for the state hazardous waste 
facility siting project.

g) Site for the collection activity and security will be provided 
by local government.

Staffi ng  n e e d s :

1 Environmental Engine er  III (Range 19) i.0.0 plus support costs

Details of the estimated support costs for four positions.

Travel Costs: 1st ye ar  2nd & 3rd years

M ov in g costs —  of the 2 Environmental 12.0

E n gi n ee r Ills: the department has

found that the specialized expertise 

required cannot be found in Alaska.

Travel in support, nf project work 3.0 12.0

(technical assistance and public 

information)

Travel to meet with contractors, 1.0 **.0

local governments, public meetings

Contractual Costs:

Of fi ce  costs 8.4 16.8

(5.6 per person -- telephone, xerox, 

janitor)

Supplies:

Repl ac e expendable laboratory, safety -- 2.0
materials

O f f i c e  2 . 0  2 . 0

Equipme. i t :

Office equipment 5.1

(desks, chairs, wo rd  processor)

Safety equipment and replacements 8.5 3,2



ANALYSIS of FISCAL NOTE 
CSS'd 503 AMENDED 

April 13, 1984

Details of t;he costs for recommending the site and type of state 

owned/sponsored hazardous waste management facility,

Assumptions'.

a) T h e  project will take six to seven years to complete through 
contracts rmnaged by the Department of Environmental C o n s e r­

vation.

b) In the first year, develop the specific details of siting 

criteria, the appropriate types of facilities to be evaluated 

based on Industries regulated and types of waste, and five
or more general areas for evaluation,

In the second and third years, identify five potential sites,

the t y p e ( s ) of facility to be located at each, and begin

physical evaluations of the sites. • ( 7 5 . 0  each year)

c) In the next three to four years, conduct detailed evaluations 

of the five sites, including such parameters as meteorology, 

geology, hydrology, access, and socioeconomic factors. The 

cost could range from 5 0 0 . 0  to 2  million per site - an average 

of 1 . 2 5  million is estimated to justify each site to the 

public. Excess funds would be reserved for the design of

the facility after approval of the site by the governor and 

legislature. (To he included 1n a fiscal note in 1986 audit cycle.)

d) In the sixth/seventh yea r conduct the public review of at least

two sites. ( 5 0 . 0 )

e) Prepare recommendation for the governor and legislature.

f) No inflation of costs or salaries.

Staffing Needs:

1 Environmental Engineer (Range 1 9 )  5 0 . 0  plus support costs

1 A dm ln is tr ati ve  Assistant (Range 1 2 )  3 1 . 7  d I u s  support costs

D e t a i l s  o f  the c os t s  f o r  a c o l l e c t i o n  and t r a n s p o r t a t i o n  s e r v i c e  
f o r  d i s p o s a l  o f  haza rdous  wastes  f r om sma l l  q u a n t i t y  g e n e r a t o r s  
and h ou s eh o l d s .

Assumpt i O'is:

a) The project will be for at least three and one half years.

b) There will be "cleanups" In four or more cities per year. ( 8 5 . 0  p er  year)

c) No inflation of transportation or disposal costs.



MEMORANDUM State of Alaska
DEPARTMENT OF ENVIRONMENTAL QUALITY

T0; Nancy Lord 0ATE: May 4, 1984

Legislative A id  to

Senator V1c Fischer FILE N0

TELEPHONE NO: 465-2666

FROM Stanley W. Hungerfora#' s u b j e c t

Supervisor y y r U C ^ 'l^
A i r  & Solid Waste Section

As you requested, the following 1s a more detailed description of the 

contractual activities necessary during FY 85 and FY 86 to accomplish 

this intent of proposed Sec. 46.03.313 of CSS8 503 up to the point of 

actually determining the environmental impacts and public acceptance 
of proposed sites as required by Sec. 46.03.313(d) of one or more 

sites and making the recommendation required by Se c .46.03.314. The 

activities listed will not necessarily each require separate contracts 
or contractors.

Project 1-

Project 2,

Project 3.

Project 4.

Project 5.

Inventory the types, amounts and location of 

hazardous waste generated in Alaska as reg­

ulated by proposed state regulations.

Determine the type(s) and ca pa ci t y( i es ) of 

hazardous waste management facilities needed 

to provide an economic means for managing 

wastes including transportation, storage, 

chemical treatment, recycling and disposal 

facilities with particular emphasis on enco ur­

aging alternatives to land disposal.

$10,000

$35,000

Develop regulations required by AS 46.03.313(b)(2) 

interpreting and clarifying siting criteria 

and establishing the public process for 

determining approvability of a site.

$45,000

Determine five or more 

suitable for the types 
proposed in projoct 2.

areas which are 

of facilities

Based on the criteria developed 1n project 1, 
determine the suitability of three or more 
specific sites ror facilities.

$50,000

$75,000

0 2 ‘ 0 0 lA ( f t e v .1 0 /7 9 )
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Project 6. Identify alternative models of industrial ar,d 

governmental financing for the proposed 

facilities and incentives/inducements to 
encourage community acceptance of a facility.

$10,000

$225,000

SWH/ne

cc: Chris Noah

Keith Kelton 

Jim Palmer 

Paula Scavera 
Billie Trent 

David DiTraglia 

Denise Olmstead



S e c t io n  1. R e g u la t i o n  o f  H a za rd ou s  W as te .

(a )  Th is s e c t io n  d i r e c t s  th e  D E C  to  a d op t  re gu la t io n s  f o r  th e  m an ag em en t

o f  h a za rd ou s  w a s te .  These  r e g u la t io n s  m us t m ee t  m in im um  E PA  re q u i rem en t s  

as w e l l  as r e g u la t e  th ose  h a z a rd ou s  w as te s  tn a t  a re  t o x i c ,  p e r s i s t e n t ,  

o r  c a rc in o g e n ic .  The f e d e r a l  p r o g r am  igno res  the  c a rc in o g e n ic  and to x ic  

e f f e c t s  o f  a  w a s te  on human h e a l th  and the  e n v i ro n m en t .  R e g u la t i o n s  

shou ld be d e v e lo p ed  no l a t e r  than  J u ly  1, 1986 and e f f e c t i v e  on J u ly  1,

1987.

(b) M ining w a s te ,  o i l  and gas p rod u c t io n  w as tes  a re  t e m p o r a r i l y  exc lud ed  

in th is s e c t io n  un t i l  f e d e r a l  s tud ies  on th ese  wastes h a v e  beer, c om p le t e d .

The D E C  w i l l  c o n s id e r  the r e p o r t  r e s u l t s  in the d e v e lo p m en t  o f  re g u la t io n s  

f o r  these w a s te s .

(c ) Th is p a r t  s im p ly  in s t ru c ts  the s t a t e  to  ta k e  a c t io n s  n e ce s s a ry  to  re c e iv e  

E PA  a u th o r i z a t io n  f o r  the h a za rd ou s  w as te  p rog ram .

(d ) The q u an t i t ie s  o f  w as te  t o  be re g u la t e d  a r c  d e sc r ib ed  h e re .

(c ) This s e c t io n  re q u i re s  the D e p a r tm e n t  to  conduc t an  e d u ca t io n  p ro g ram  

abou t the re g u la t io n s  f o r  th o se  a f f e c t e d .

S ec t ion  2 . T r a n s p o r t a t i o  i o f  H a za rd ou s  W as te .

B e fo r e  a h a za rd ou s  w a s te  is t r a n sp o  v.cd, a  m an i fe s t  wh ich  in c ludes  in fo rm a t io n  

abou t the type  o f  m a t e r i a l ,  d isp osa l s i te ,  and hand ling  p ro c e d u re s ,  must 

be sent t o  D E C .  D E C  then sends a copy  o f  the m a n i f e s t  to  lo c a l  and 

s t a te  pub lic  s a fe t y  ag enc ie s .

CSSB 503 - An Act Relating to Hazardous Waste
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Se c t io n  3. T e m p o r a r y  C o l le c t i o n  o f  H a za rd ou s  W as te .

Th is  se c t io n  in s t i tu t i o n a l i z e s  in s t a tu t e  a v e r y  su cce s s fu l p i lo t  p rog ram  

c u r r e n t ly  o f f e r e d  by D E C ,  known as "H a za rd o u s  W as te  C le a n -u p s " .  

T em p o ra ry  c o l l e c t i o n  and t r a n s f e r  o p e ra t io n s  w i l l  be h e ld  f o r  sm a l l  

q u an t i t y  and hou seho ld  g e n e ra to r s  o f  h a za rd ou s  w as te  f o u r  t im e s  a y e a r .

S e c t ion  4 . H a z a rd o u s  W as te  M anagem en t  F a c i l i t i e s  and S ite s .

Th is se c t ion  o u t l in e s  th e  c r i t e r i a  and pub lic  c om m en t  p ro c e d u re s  D E C  

shou ld use t o  d e te rm in e  h a za rd ou s  w a s te  m anagem en t s i te s  and f a c i l i t i e s  

in A la s ka .  R e c om m en d a t io n s  t o  the G o v e rn o r  and L e g i s la tu r e  shou ld  be 

subm itted  n o t  la te ;  th an  l u l y  1, 1987. F in a l  s i te s  and f a c i l i t i e s  shou ld 

be d e te rm in e d  tw o y e a rs  la t e r .

S ec t ion  5 -  S. P e n a l t ie s  f o r  V io la t io n s .

These se c t io n s  inc lude  the te chn ic a l  am endm en ts  n eeded  to  s a t i s fy  f e d e ra l  

re q u i rem en ts  ’ o  ob ta in  f in .J  a u th o r i z a t i o n  o f  the h a z a rd ou s  w as te  p ro g ram .

Sec t ion  9. D e f in i t i o n s .

Th is se c t ion  d e f in e s  c e r t a in  t e rm s  found  in the le g is la t io n .

Section Analysis Continued



CSSB  503  -  A n  A c t  R e la t i n g  to  H a za rd ou s  W as te  

A 'B r i e f  H is t o ry .

In 19S1, le g is la t io n  (SB 29 ) was passed th a t  d i r e c te d  the  s t a t e  t o  seek 

E PA  a u th o r i z a t io n  t o  a dm in is te r  and e n fo r c e  a h a z a rd ou s  w a s te  p rog ram  

in A la s k a .  T h e  p ro g ram  wou ld  o th e rw is e  be m anaged  by E P A .

O v e r  tw o  y e a rs  l a t e r  a t  th e  end o f  1983, w ith  th e  p ropo sed  re g u la t io n s  

and o th e r  a s p e c ts  o f  the a u th o r i z a t io n  package  n e a r ly  c o m p le t e d ,  it b e cam e  

appa ren t  t h a t  the p e n a l t y  se c t io n s  o f  the  c u r r e n t  A la s k a  s t a t u t e  wou ld  

have to  be am end ed  to  m ee t  E PA  sp e c i f ic a t io n s .

Two b i l l s  SB 4 9 8  -  R u le s  by R equ e s t  o f  the G o v e r n o r  and SB 503 

R e sou rc e s  w e re  in t ro du ced  a t  the  beg inn ing o f  th e  sess ion  to  m ee t  this 

ob l ig a t ion .  T he  G o v e rn o r ' s  le g is la t io n  p rov ided  th e  am endm en ts  t o  the 

p ena lty  s e c t io n s  o n ly ,  and as such was an e n d o rs em en t  o f  th e  h a za rd ou s  

w aste  r e g u la t io n  d e ve lo p ed  by the D e p a r tm e n t  o f  E n v i r o n m en ta l  C o n s e rv a t i o n .  

In its p ropo sed  re g u la t io n s ,  D E C  was a t tem p t in g  to  d e v e lo p  a h a za rd ou s  

w aste  m an ag em en t  p ro g ram  tha t m ad e  sense fo r  A la s k a  and did n o t  s im p ly  

m im ic  the f e d e r a l  a p p ro a c ; . .  SB  503  a ls o  inc luded s im i l i a r  language  reg a rd ing  

changes to  th e  p e n a l t y  codes , bu t l im i te d  th e  d e v e lo pm en t  o f  the s t a te  

ha za rdou s  w a s te  p r o g ram  to  be the sam e  as the f e d e r a l  p ro g ram .

These tw o  b i l l s  re p re s e n te d  d iv e rg e n t  and c o n t r a d i c t o r y  ap p ro a ch e s .

A l l  i n te re s te d  ag re ed  th a t  the s t a te  shou ld take o v e r  the m an ag em en t  

o f  the h a za rd ou s  w a s te  p r o g ram .  H ow e v e r ,  th e re  was d i s a g re em en t  

as to  how th is  shou ld  be a c c om p l is h ed .
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In ad d i t ion ,  tw o  o th e r  b i l ls  r e la t in g  t o  h a r~ rd ou s  w a s te  w e re  in t rodu ced  

a t  the  s t a r t  o f  th is  sess ion . These a r e  SB 4 5 0  - , ic F is c h e r  re g a rd ing  

the d isposa l o f  h a za rd ou s  w a s te ,  and SB 4S 6  -  Oosephson p rov id ing  the 

pub lic  the  r ig h t  t o  know  ab ou t the  s t o ra g e  and d isposa l o f  h a za rd ou s  

m a t e r i a ls  and w as tes .

A l l  f o u r  i tem s  w e re  r e f e r r e d  to  S en a te  R e s ou rc e s  C o m m i t t e e ,  which 

com b ined  th em  in to  one m eg a -w o rk d r a f t  in the f o rm  o f  a  c o m m i t t e e  sub­

s t i tu te  f o r  SB 5 0 3 .  The w o r k d r a f t  was sen t to  o v e r  30 g roups and ind iv idua ls  

to  seek  th e i r  c om m en ts  inc lud ing business, la b o r ,  e n v i r o n m e n t a l ,  h e a lth ,  

r e s o u rc e  d e v e lo pm en t ,  g o v e rnm en t ,  and c iv ic  in te re s ts .  A f t e r  th is re v iew  

was c o m p le t e ,  th e  R e s o u rc e s  C o m m it t e e  then convened  a m ee t ing  on 

A p r i l  9 , 1984 o f  these sam e  in te re s ted  p a r t ie s  to  h am m e r  ou t  c om p rom is e  

le g is la t io n .

A f t e r  a fu l l  day  o f  in tense  n e g o t ia t io n ,  a g re em en t  was re ach ed  by 

•?.' th e  w o rk  g roup  p a r t ic ip a n ts .  A la s k a  O i l  and G a s  A s so c ia t io n ,  A ssoc ia ted  

G e n e ra l  C o n t r a c t o r s ,  e n v i ro n m en ta l i s t s ,  A la s k a  D i s t r i c t  C oun c i l  o f  L a b o r e r s ,  

M un ic ip a l i ty  o f  A n ch o rag e ,  and va r io u s  le g is la t iv e  and s t a te  g o v e rnm en t  

o f f i c e s  w e re  re p re s e n te d .  The re su l t  is the c o m m i t t e e  su b s t i tu te  fo r  

SB 503  b e fo r e  this c o m m i t t e e .
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TO: Senator Bill Ray

FROM: Paula d. Scavera 

DATE: March 8, 19G4

RE: SB 504 -An act relating to the unauthorized use of computer and
telecommunications services

This bill is from the Criminal Division of the Department of: Law. It 
adds new types of "stealing" to the criminal code. The first is unauth­
orized access to computers cind theft of telecommunications services 
(i.e.cable tv).

Their seems to be a misconception about this bill that it will outlaw 
"hone earth stations". According to Gail Horetski there are only two 
situations when home earth dishes will be against the law. The first 
will be if you live in a community where a cable company provides all 
channels that cure available: with a home earth station (137 or so). The 
second is when someone uses a heme earth station for a cciiriercial use. 
Maybe this should be clarified a little better in the bill.

There seems to be a problem in Anchorage with people making receivers 
for their rcofs just to receive "Visions".

SECTION 1

Includes unauthorized use of computer time, a computer system, a com­
puter network or any part of of a computer system or network within the 
definition of theft in the Criminal Code.

SECTION 2

Clarifies the law on theft of telecommunication services within the 
definition of theft in the Criminal Code

SECTION 3

Adds language within the definition of criminal mischief the person who 
sells or offers to sell a device that is designed to allow the user to 
defraud the providers of commercial telecommunication services.

SECTION 4
Includes unauthorized access of computer time, a computer system, 
computer network, or any part of a computer system or network within the 
definition of criminal mischief.

SECTIONS 5,6,7

Definitions of access,ccnputer,computer network, computer system, and 
services

There are some drafting changes that Legal Services would like to do 
before bill passes out of our committee.



M arch 9 , 1984

M s. P a u la  S c a v e r a  
R e s e a r c h e r
S e n a te  J u d i c i a r y  C o m m it t e e  
A la s k a n  S t a t e  S e n a te  
P ouch  V
Juneau , A K  99811

R e :  O ppos i t io n  t o  th a t  p a r t  o f
S e n a te  B i l l  N o . 5 0 4  
which c o n c e rn s  H o m e  E a r t h  S t a t io n s

Deal* Ms. S c a v e g a :

In  f o l l o w  up to  you r te le p h on e  c o n v e rs a t io n  w ith  F r e d  F inn  e a r l i e r  th is  week , we 
a re  en c lo s in g  i n f o rm a t io n  o u t l in in g  the pu rpose  and o b je c t i v e s  o f  th e  S o c i e t y  f o r  P r i v a t e  
and C o m m e rc ia l  E a r t h  S ta t io n s  (S P A C E ) ,  the n a t io n a l  t r a d e  a s soc ia t io n  r e p re s e n t in g  
m an u fa c tu r e r s ,  d is t r ib u to rs ,  d e a le r s  and users o f  c o n sum e r  e a r t l i  s t a t i o n  r e c e p t io n  equ ip ­
m en t . On b e h a l f  o f  ou r m em be rsh ip  and the  4 0 0 ,0 0 0  h om e  ow ne rs  who own h om e  e a r th  
s ta t io n s ,  we s t r o n g ly  oppose  th a t  p a r t  o f  S e n a te  B i l l  5 0 4  w h ich  is d i r e c te d  aga ins t home 
e a r th  s t a t i o n s .  I f  passed in p re se n t  f o rm  i t  w i l l  ha rm  the c i t i z e n s  o f  A la s k a ,  p a r t i c u la r l y  
in  r u r a l  a reas .

B a c k g ro u nd  -  D e v e lo p m en t  o f  H o m e  E a r t h  S t a t i o n  In d u s t r y

S in c e  th e  F e d e r a l  C om m un ic a t io n s  C om m is s io n  f i r s t  a u th o r i z e d  the  use o f  g e o s t a ­
t i o n a ry  c om m un ic a t io n s  s a t e l l i t e s  to t r a n sm i t  d om e s t ic  t e le v i s io n  p r o g ram m in g  in  1972 , 
a  s e r ie s  o f  t e c h n ic a l  d e v e lo pm en ts ,  coup led  w ith  in c re a s in g  g o v e rn m e n ta l  d e re g u la t io n  
and m a r k e t p la c e  c om p e t i t io n  has made i t  p o ss ib le  f o r  in d iv id u a l  c on sum e rs  to  a cqu i re ,  a t 
r e a s o n ab le  cos t , e a r th  s ta t io n  eq u ipm en t c a p ab le  o f  re c e p t i o n  o f  m o s t  t e le v i s i o n  
p r o g r am m in g  t r a n sm i t t e d  by c om m un ic a t io n  s a t e l l i t e s .  T h e se  d e v e lo pm en ts ,  t o g e th e r  
w ith  th e  g row th  in, and in c re a s in g  v a r i e t y  o f ,  p r o g r am m in g  s e rv ic e s  a v a i la b le  v ia  
s a t e l l i t e ,  have fo s t e r e d  the expans ion  o f  the con sum e r e a r th  s t a t i o n  m a r k e t .  S in c e  1980 
c on sum e rs ,  p a r t i c u la r l y  c on sum e rs  in r u r a l  o r  r e m o t e  a re a s  un sc rvcd  o r u n d c rse rv ed  by 
b ro a d c a s t  o r  c a b le  te le v is io n  s e rv ic e s ,  have been u b le  to  p u rch a se  s a t e l l i t e  e q u ipm en t to  
r e c e iv e  a w ide v a r i e t y  o f  p ro g ram m in g  no t o th e rw is e  a v u i la b le .  In d u s t ry  e s t im a te s  u re  
t h a t ,  as o f  the end o f  1983 , th e re  w e re  3 8 0 ,0 0 0  c o n sum e r -ow n ed  e a r t h  s t a t io n s  in p la c e  in 
th e  U n i t e d  S t a t e s .  T h a t  num be r is e x p e c te d  to a p p ro a c h  on e  m i l l i o n  w ith in a  y e a r .  T h e  
c u r r e n t  r a t e  o f  sa le s  is be tw een  2 5 ,0 0 0  and 3 0 ,0 0 0  un its  m on th ly .  A t  the p re s e n t  t im e , 
m o re  th an  f i f t y  p rog ram  se rv ic e s ,  o f f e r i n g  a wide v a r i e t y  o f  e n te r t a in m e n t ,  news, s p o r t s ,  
c u l t u r a l ,  e d u c a t io n a l  and r e l ig io u s  p rog ram m ing , a r e  a v a i la b le  v ia  s a t e l l i t e .  M any o f  
th ese  s e rv ic e s ,  in c lud ing  C -Span , which p ro v id e s  d a i ly
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l i v e  c o v e ra g e  o f  p roceed ing s  o f  the U .S .  H ouse  o f  R e p r e s e n ta t iv e s ,  as w e l l  as a dozen  
re l ig io u s  and f a m i l y  p ro g ram m in g  se rv ic e s ,  r e c o g n i z e  and w e lc om e  d i r e c t  con sum e r 
re c e p t i o n  and v iew ing  o f  th e i r  p ro g ram m in g  by h om e  e a r t h  s t a t i o n s .

T h e  B i l l  I l a m s  A la s k an s ,  P a r t i c u l a r l y  in  R u r a l  A re a s

The  c i t i z e n s  o f  A la s k a  a re  un ique ly  s i tu a te d  to d e r iv e  s u b s t a n t ia l  b e n e f i t s  f r om  th is  
new te chn o log y .  The v a s t  expanse  and rugged  t e r r a i n  o f  A la s k a 's  g e og raphy  m akes  i t  
e c o n o m ic a l l y  and t e c h n o lo g ic a l ly  u n fe a s ib le  to  p ro v id e  th rou gh  t r a d i t i o n a l  m eans d iv e rs e  
t e le c om m u n ic a t io n s  s e rv ic e s  to  m an y  A la s k an s .  S a t e l l i t e  te c h n o lo g y  m akes  i t  p oss ib le  to  
t r a n sm i t  c om m un ic a t io n s  to a re a s  lo n g  c on s id e red  in a c c e s s ib le  to  b ro a d c a s t  and c a b le  
s e rv ic e s .  A la s k a ,  pe rhaps m o re  than an y  s t a t e  in the un ion , sh ou ld  be s q u a r e ly  behind the 
home s a t e l l i t e  in du s t ry  and the b e n e f i t s  i t  b r ings to  r e m o t e  a reas .

Problems with Senate Bill No. 504
Sen a te  B i l l  No . 5 04 ,  as p r e s e n t ly  d r a f t e d ,  a p p a r e n t ly  im m un ize s  e a r t h  s t a t i o n  

owners  f r om  c r im in a l  l i a b i l i t y  f o r  t h e f t  o f  s e rv ic e s  o n ly  i f  th e y  use th e i r  equ ipm en t to  
r e c e iv e  s igna ls  "n o t  a v a i la b le  . . . th rough  the p a ym en t o f  a  la w fu l  f e e  to a c o m m e rc ia l  
p ro v id e r  . . . . "  B y  l im i t in g  the sc op e  o f  th is a f f i rm a t i v e  d e fe n se ,  the le g is la t io n  w i l l  
en ab le  " c o m m e r c i a l  p ro v id e rs "  —  p r im a r i l y  c ab le  te le v i s i o n  s y s tem s  • -  to a c q u i re  th e  
un a s sa i la b le  p ow e r to  c o n t r o l  the d is sem in a t ion  o f  a l l  p r o g r am m in g  s e rv ic e s  th e y  deam  to  
m ak e  " a v a i la b le "  th rou gh  th e i r  d is t r ib u t io n  sy s tem s .  In ad d i t io n  to c r e a t in g  unnece ssa ry  
and u n ju s t i f ie d  m on opo l ie s ,  the le g is la t io n  se ek s  to p re s e rv e  o r p r o t e c t  " r ig h ts '1' th a t  do 
no t e x is t  by r e s t r i c t in g  or e l im in a *  r igh ts  and p r e ro g a t iv e s  th a t  do.

T r a d i t i o n a l  c a b le  te le v is io r  “ ms have been m a jo r  d i s t r ib u to r s  o f  s a t e l l i t e -  
d e l iv e re d  p r o g ram m in g .  T h e y  a 'he o n ly  d is t r ib u to r s ,  h ow eve r .  Many p r o g r am
supp l ie rs  a r e  a im in g  a t  new an' ang  m a rk e t s ,  in c lud ing  the d i r e c t  hom e m a rk e t ,
b r o a d e r  than  th ose  p ro v id ed  by t io n a l  c a b le  s y s tem s .  T h e i r  pu rposes wou ld  be
f r u s t r a t e d  i f  d is sem in a t ion  o f  th u i r  p ro g ram m in g  is l e g i s l a t i v e ly  s u b je c te d  to  the 
e x c lu s iv e  c o n t r o l  o f  " c o m m e r c i a l  p r o v id e r s .1’

T l i r c e  e x am p le s  i l l u s t r a t e  m a jo r  p ro b lem s  we see :

* *  C -S P A N , wh ich is t r a n sm i t t e d  o n S a t c o m  F 3  t ra n sp on d e r  19, w e lc om e s  v iew ing  o f  i t s  
s ign a l by p r iv a te  s a t e l l i t e  dish ow ne rs . Im m e d ia t e ly  a d ja c e n t  to  th is s ig n a l  is the s ig n a l 
o f  C in em ax .  I f  a l o c a l  " c o m m e r c i a l  p ro v id e r "  such as t. cab le  te le v i s io n  sy s tem  chooses  
t o  m ake  C in em ax  " a v a i la b le "  to  i ts  sub sc r ib e rs ,  a hom o e a r t h  s t a t i o n  ow ne r  who w a tch es  
C -S P A N  and m e r e ly  changes channe ls  cou ld  be s u b je c t  to c r im in a l  l i a b i l i t y  and n o t  
e n t i t le d  to  the a f f i rm a t i v e  d e fen se .

* *  Worse than th a t ,  l iow eve r ,  i f  the " c o m m e r c i a l  p r o v id e r "  dec ided  to  m ake  C -S P A N  
" a v a i la b le " ,  the e a r th  s t a t io n  ow ne r cou ld  be s u b je c t  to c r im in a l  l i a b i l i t y  m e r e ly  by  
w a tch ing  his e le c t e d  r e p r e s e n ta t i v e  o v e r  C -S P A N  on his h om e  e a r t h  s t a t io n .

**  C r im in a l  l i a b i l i t y  cou ld  a lso  r e s u l t  i f  the home e a r t h  s t a t i o n  ow ne r c o n t r a c t e d  w ith  
one o f  the f in a n c ia l  n e tw o rk s  to r e c e iv e  u p - t o - t h e -m in u te  s t o c k  o r  c o m m od i t y  p r ic e s
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pa id  a l l  r e q u i re d  fe e s  and con t inued  to  v iew the s e rv ic e  a f t e r  his l o c a l  c a b le  sy s tem  
dec ided  to  m ak e  th e  s e rv ic e  " a v a i la b le . "

T h e se  p ro b lem s  po in t up s om e  fu n d am en ta l  m isunde rs tand ing s  r e f l e c t e d  in  the  b i l l 's  
p rov is ion s .  C a b le  te le v is io n  s s tem s , in g en e ra l ,  do no t have e x c lu s iv e  l ic en ses  to d i s t r i ­
bu te  s a t e l l i t e - d e l i v e r e d  p rog ram m ing . C o n t r o l  o v e r  the d i s t r ib u t io n  o f  s a t e l l i t e -  
d e l iv e re d  p ro g ram m in g  re s ts  w ith  the d is t r ib u to rs  th em se lv e s .  T h e  p rop o sed  le g is la t io n  
w ou ld  c r e a t e  "e x c lu s iv e  l ic en ses "  where th ey  have  no t  been g iven and c r e a t e  " r ig h ts "  th a t  
do n o t  e x is t  to p r e v e n t  " t h e f t s "  and " in f r in g em en ts "  th a t  have n o t  o c c u r r e d .

In  a ch ie v ing  these  q u e s t io n ab le  ends f o r  q u e s t io n ab le  pu rposes , the le g is la t io n 's  
g r e a t e s t  e f f e c t  w i l l  be to h am s t r in g  the d e ve lo pm en t  o f  s a t e l l i t e  t e c h n o lo g y  wh ich  was 
d e v e lo p ed  a t  ta xpaye rs '  expense  in a s t a t e  un ique ly  s i tu a te d  to  b e n e f i t  f r o m  its g row th .

The Legislation Interferes with Legitimate Uses and Is Overbroad
U se  o f  e a r th  s t a t io n  re c ep t io n  equ ipm en t pe r se v io la t e s  no e x is t in g  f e d e r a l  o r  

s t a t e  law  and in f r in g e s  no r e c o g n iz e d  r ig h t .  S in c e  1979 , the F e d e r a l  C om m un ic a t io n s  
C om m is s io n  has a u th o r i z e d  hom e e a r th  s ta t io n s  to be o p e ra t e d  w ithou t ob ta in in g  u 
l ic en se . I t  has en cou raged  m a rk e tp la c e  d e v e lo pm en t  o f  the s e rv ic e .  I t  is und ispu ted th a t  
th ese  s ta t io n s  have le g i t im a t e  uses — i .e . ,  the a u th o r i z e d  r e c e p t io n  o f  s a t e l l i t e - d e l i v e r e d  
s ign a ls .  The p ropo sed  le g is la t io n  would d isc ou rage  and p re v e n t  the m e re  ow ne rsh ip  o f  
e a r th  s ta t io n s  s o le ly  on the g round  tha t such s ta t io n s  c o u ld be used to ob ta in  s igna ls  
" a v a i la b le "  f rom  c a b le  te le v is io n  sy s tem s . Th is  w ou ld  p la ce  an un re a son ab le  and 
u n a c c ep ta b le  r e s t r a in t  upon in te r s t a t e  c om m e rc e :

"S e l l in g  a s t a p le  a r t i c l e  o f  c om m e rc e ,  e .g . ,  a t y p ew r i t e r ,  a 
r e c o rd e r ,  a c am e ra ,  a ph o tocopy ing  m ach ine , te c h n ic a l ly  c o n t r ib u te s  
to  any  in f r in g in g  use subsequen t ly  made th e r e o f ,  bu t  th is kind o f  
" c o n t r ib u t io n "  if deem ed  s u f f i c i e n t  as a basis f o r  l i a b i l i t y ,  w ou ld  
expand the th e o r y  beyond p re c ed en t  and a rg u a b ly  beyond  ju d ic ia l  
m an agem en t .

"C om m e rc e  wou ld  indeed be h am pe red  i f  m a n u fa c tu r e r s  o f  
s t a p le  i tem s  were  he ld l ia b le  as c o n t r ib u t o r y  in f r in g e r s  w h en e ve r  
th ey  'c o n t ru c t iv e ly '  knew th a t s om e  pu rch ase rs  on s om e  occas ion s  
m ight use th e i r  p ro d u c t  f c r  a  pu rpose which a c o u r t  l a t e r  d e em ed , as 
a m a t t e r  o f  f i r s t  im p re s s ion ,  to be an in f r in g em en t . "

S on y  C o rp o r a t i o n  o f  A m e r ic a ,  c t  a l . ,  v. U n iv e rs a l  C i t y  S tud io s ,  In c . ,  e t  a l . ,  U . S .  , 78
L .E d  2d 5 7 4 ,  52 U .S .L . IV . 4 0 9 0 ,  a t  4092  (quo t ing  d is t r ic t  c o u r t  o p in ion ,  180 F .Supp . 4 29 ,
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a t 461 (C .D .C a l . ,  1 9 79 ) ) .  F in a l l y ,  by a t t e m p t in g  to  p la c e  r e s t r i c t i o n s  on the d e v e lo pm en t  
o f  s a t e l l i t e  c om m un ic a t io n s ,  we b e l ie v e  the p rop o sed  le g is la t io n  in f r in g e s  on f e d e r a l  
r ig h ts  and F .C .C .  p re em p t io n  o f  l o c a l  ac t ion s  i n t e r f e r i n g  w ith  th e  d e v e lo pm en t  o f  i n t e r ­
s t a t e  s a t e l l i t e  c om m un ic a t io n s .  S e e  E a r t h  S a t e l l i t e  C om m un ic a t io n s .  In c . ,  F C C  8 3 -  
526  _ F C C 2 d _  (1983 ). ”

The Compensation Issue
The  e a r th  s t a t io n  in du s t ry  does n o t  wish a f r e e  r id e .  On num e rou s  occas ion s  bo th  

p u b l ic ly  and p r i v a t e ly  S P A C E ,  on b e h a l f  o f  the s a t e l l i t e  e a r th  s t a t i o n  indu s try , has 
o f f e r e d  to s it  down and w o rk  ou t a c om pen sa t io n  m echan ism  f o r  th ose  s a t e l l i t e  s e rv ic e s  
which depend f o r  t h e i r  e x is t e n c e  on p a ym en t  o f  a fe e .  S P A C E  has m ade th is o f f e r  b e fo r e  
bo th  the  U .S . H ouse  and S en a te  on tw o s e p a ra te  o c ca s ion s .  E n c lo s ed  is te s t im on y  on 
these  m a t te r s .  T o  d a te  SPA CE 'S  o f f e r a have been ig n o red  o r r e je c t e d  by the m a jo r  
s a t e l l i t e  su b sc r ip t io n  s e rv ic e s .  T he  re a son  f o r  th is r e je c t i o n  is, in o u r  op in ion and th a t  o f  
the A r iz o n a  A t t o r n e y  G e n e r a l  who s u c c e s s fu l ly  sued on th is issue , th a t  the m a jo r  c a b le  
com pan ie s  have p la ced  p re s su re  on m a jo r  s a t e l l i t e  s e rv ic e s  n o t  to d ea l w ith c o m p e t i t o r s  
to f ra n ch is e d  cab le .  In f a c t  the m a jo r  c a b le  c om pan ie s  s o m e t im e s  a r e  the m a jo r  s a t e l l i t e  
s e rv ic e s .  I I I 3 0  and C in em ax  a rc  owned by T im e ,  In c . ,  wh ich owns A m e r ic a n  T e le v i s io n  
and C om m un ic a t io n s ,  the na t ion 's  la rg e s t  c a b le  TV com pan y . S h ow t im e  and T he  M o " ie  
C hanne l a rc  owned by IV a rne r A m ex  and V iu com , b o th  m a jo r  cab le  te le v is io n  
com pan ie s .  C a b le  o p e r a t o r s  a r e  a t t em p t in g  to  e x ten d  th e i r  m on op o ly  by a t tem p t in g  to 
th w a r t  the d e v e lo pm en t  o f  c o m p e t i t iv e  f o r c e s .  We u rge  th a t  the s t a te  o f  A lu ska  no t 
a ss is t th em  in th ese  e f f o r t s  th rough  th is  le g is la t io n .

The Legislation is Unnecessary and Counterproductive
T ho se  s e rv ic e s  which a rc  c once rn ed  a b ou t  u n a u th o r i z e d  s a t e l l i t e  r e c ep t io n  a rc  

p lann ing  to p r e v e n t  it by s c ram b lin g  th e i r  s ign a l .  I IB O  s i s t e r  c om pan y  o f  C in em ax  has 
in d ic a ted  it in tends  to s c ram b le .  E x is t in g  case law p re v e n ts  the u n au th o r iz ed  m u rk e t in g  
o r  use o f  d e sc ram b le r s .  The ow ne rs  o f  c o p y r ig h ts  m ay a ls o  sue f o r  a v io la t io n  o f  th ose  
r igh ts .  M o re  le g is la t io n  is no t n e ce s s a ry  to p r o t e c t  th ese  r ig h ts .

I IB O  has in d ic a ted  th a t  a l  the t im e  i t  s c ram i ' lc s ,  it m ay  m a rk e t  the s e rv ic e  to  
hom e s a t e l l i t e  ow ne rs . I f  the b i l l  is passed in p re s e n t  f o rm ,  it. w i l l  ha rm  d e v e lo pm en t  o f  
the h om e  s a t e l l i t e  in du s t ry  m ak ing  it m o re  d i f f i c u l t  f o r  I IB O  and o th e r  s e rv ic e s  -;o im p le ­
m en t th e i r  p lans.

We s t r o n g ly  u rge th a t  you d e le t e  a l l  e x is t in g  r e fe r e n c e s  to  h om e e a r th  s t a t io n s  in 
yo u r  le g is la t io n .  In add it ion , we urge th a t  y o u r  le g is la t io n  be am ended  to p ro v id e  th a t  
n o th ing  c o n ta in ed  in it m ay be d eem ed  to  m ake  u n law fu l  the m an u fa c tu re ,  s a le  o r  use o f  
s a t e l l i t e  e a r th  s ta t io n s .
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In the e v e n t  th a t  a h e a r in g  is s chedu led  on th is B i l l  S P A C E  re q u e s ts  the  o p p o r tu n i t y  
to sp eak  a t  t h a t  hea r ing .

V ice  P re s id e n t  and G e n e r a l  C oun se l
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COMPUTER CHALLENGE TURNS TO COMPUTER CRIME

TAP, TAP, TAP... the password has been broken... access is clear. On the 
screen before him, the "414" member (a club of high school computer hackers in 
Milwaukee) has access to over 60 business and government computer systems in 
the United States and Canada, including computers at Los Alamos National 
Laboratory, Security Pacific National Bank in Los Angeles and Few York's 
Memorial Sloan-Kettering Cancer C e n t e r B

Although this sounds unbelievable, like a TV show plot, it really 
happened, and the chances are it will be repeated. Computer systems throughout 
the world are being penetrated either accidently or intentionally and revealing 
information such as industrial trade secrets, defense data and worldwide credit 
statements. Along with the computer age has come computer crime. As one 
security systems e x p e r t  explained: "The computer represents a new modus
operandi for committing fraud."2

The Problem

As a larger portion of cur society becomes more sophisticated in using 

computers, and less expensive, computers are rapidly becoming comnonplace.
This could lead to "an escalation of business crime brought about by the 
increasing use of computers where valuable information assets are concentrated 
in a fragile form."3

The increase in crime is not the only problem, however. Millions and 

millions of dollars are being pilfered by slick computer intruders. Estimates 
of loss range from $20 to $100 million dollars each year,^ with some figures as 
high as $1 billion.5 In addition, computer criminals are stealing hundreds of 
hours of computer time. The costs are high.

*This CSG Backgrounder was compiled by Deborah C. Tillett, Information Analyst, 
States Information Center.

Note: Backgrounder information is the latest available at the time o f publication, but for updates, you 
should contact the appropriate state o r federal agency directly. This material does not represent the posi­
tion of The Council o f State Governments. Information is included based on relevance to the topic. Some 
material, as noted, is copyrighted and may not be reproduced further without permission o f the original 
publisher. Contact the States Information Center or the writer at CSG .
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A major potential problem is that the criminal justice system is largely 
uninformed concerning the technical aspects of computerization and bound by 

traditional legal machinery which in many cases may be ineffective against 
unconventional criminal operations.5 Furthermore, some of the legislation on 
computer related crime is inadequate to prosecute individuals committing such 
crimes. The courts, for example, often will not allow computer generated 
evidence to be introduced in a trial considering it hearsay evidence.7

Definition

What is computer crime? First, computer crime is considered "white 

collar" crime. However, it goes beyond taking office pens or using the company 
telephone for personal use. It entails the theft of services or information 
and it is serious-. Secondly, it could be described as the technological 
advancement of such conventional crimes as theft, burglary or embezzlement. 
Funds that once were manually pilfered from a company through alterations of 
the books can now be systematically and quickly transferred by computer into a 
fake account. Finally it may entail what can be called electronic vandalism as 

computer hackers invade and destroy computer files, often for the thrill of it.

Because of the seriousness of the problem, many states have approached the 
issue of computer crime through legislative proposals which enact specific 
computer crime statutes. In fact many of the definitions offered for the term 
"computer crime" are derived from these legislative efforts. The definitions 
vary from state to state and include: California's statute which makes it a
crime "to intentionally access ... any computer system or computer network for 
the purpose of devising or: executing any scheme or artifice...5 ," or Florida's 
law which makes it a felony to cotmiitt offenses against "intellectual 
property", against computer equipment or .supplies, or against, computer 
users.5

State Legislation

At least 21 states have enacted computer crime legislation:

Alaska
Arizona
California
Colorado
Delaware
Florida
Georgia

Illinois
Massachusetts
Michigan
Minnesota
Missouri
Montana
New Mexico

North Carolina 
Ohio

Rhode Island
Tennessee
Utah
Virginia
Wisconsin-1-0

Usually these bills are modeled after the draft Computer Crime Act which 
makes it a criminal offense to modify or destroy "data, computer programs, or 

supporting documentation ... or equipment or supplies that are used or intended 
to be used in a computer, computer system, or computer network." The model act 
also makes it a crime when one "denies or causes the denial of computer system 
services to an authorized user ... or in conjunction with another who commit' 
an offense against computer u s e r s . " H
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Federal Legisiation

Although no federal computer crime legislation has been enacted, there is 

an effort underway in both the House and Senate to pass such a law. One 

bill (HR 1092 sponsored by Representative Bill Nelson, Florida, along with a 
companion bill S 1733, Senator Paul Trible, Jr., Virginia) would create the 

Federal Computer Systems Act. The law would "make it a federal 
something for value from a computer or to danger information."1

Types of Criminals

Computer criminals range from the high school hacker who breaks into the 

system for the fun of it to the trusted employee who has access to the system. 

It is reported that the loyal, trusted employees are the most likely to commit 
computer crimes because of their knowledge and skill of computers and their 

close proximity to the s y s t e m . ^  However, recent news reports indicate that 

the teenage hacker is becoming quite sophisticated and commonplace as a 
computer criminal.

There are, of course, other types of persons who represent the make-up of 

the ''systems sneak." One computer security expert has identified at least 

seven categories of criminals, including the professional con artist who now 
has programming training to expand his realm of criminal a c t i v i t y . ^  Such as 

the culprit who embezzled $21 million from a Wells Fargo Bank.**3

Others in the computer security business accept the notion that the 

"criminogenic environment" is an important factor in identifying and preventing 

c r i m e . I n  order to combat computer crime one must first understand this 

environment. More specifically, one expert, Jay BloomBecker, founder and 

director of the National Center for Computer Crime, defines seven views of the 

computer system around which computer criminals can be cataloged. These range 

from the "playpen environment" in which the criminal views the computer as a 

game to the more sophisticated "tool box" arena which allows the professional 
theft to use the system as a means to an e n d . ^

Prevention of Computer Crime

Enacting legislation to combat computer crime is one way to deter 

information systems pilfering; however, both .'•he private and public sector can 

take steps to provide improved computer security:

(1) Assign a manager to be responsible for computer security in an 

organization.

(2) Issue written policies about security.

(3) Institute regular unannounced data processing audits.

(4) Analyze and implement data security controls, such as password 
codes

: n m e  to take
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Conclusion

Computer crime is fast becoming a problem due to the increased usage of
computers. The. costs are high. Hackers, disgruntled employees and 
professional thieves are misappropriating computer time and information. These

individuals, regardless of the motive, are committing a crime.

State legislation which defines the scope and commission of computer crime 
is one step in deterrence. More importantly, this legislation gives the legal 
community a confinement of the crime and a framework from which to make 
judicial decisions.
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SUGGESTED CHANGES TO "CABLE TV" PORTION OF SB 504 
(Changes from current vers ion  o f  SB 504 are h ighlighted)

Delete current se c t ion  2, and su bst itute :

* Sec. 2. AS 11.46.200 i s  amended by adding a new subsection to read:

(c )  A person may not be prosecuted under th is  sec t ion  fo r  theft

o f  cab le ,  subscr ip t ion ,  or pay t e l e v i s i o n  or other t e l e ­

communications serv ice  i f  the serv ice  was intercepted  through the use

d i r e c t ly  from a s a t e l l i t e ,  including the device commonly re ferred  to 

as a "home earth s ta t io n " .

Change sec t ion  3 to read: ,

* Sec. 3. AS 11.46 .482(a)  ifi amended by adding a new paragraph to read:

su bscr ip t ion ,  or pay t e l e v i s i o n  or other telecommunications serv ice ,

I including devices designed to descramble scrambled s ig n a ls , )  with 

intent to allow a user to avoid the payment o f  a lawful fee  f o r  the 

s e r v i c e .

o f  a device designed and used to in tercept  electromagnetic  signals

(5) that person s e l l s ,  leases ,  trades, or o f f e r s  fo r  sa le ,  

lease ,  or  trade, any device designed to in tercept  cable microwave)
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February 24, 1984

Allan P. Gregg 

P.O B ox  1358 

Petersburg, Alaska 99833

' Senator Robert Ziegler 

Pouch V

Juneau, Alaska 99811

Dear Senator Ziegler,

I would liko to address the section of Senate Bill 504 that refers to the 

rights of individuals to own or sell "home earth stations". Relating 

unauthorized use of computer services and receiving TV signals from a 
satellite can only be done through ignorance of the entire concept of 

telecommunication systems.

There is no argument that theft of computer services or theft of pay 

cable TV should be addressed by State law, but to call the private use- 

of any home earth stations "theft" is a negligent reference to something 

that has been legal since the time of Marconi. Federal courts have 

already determined that personal use of information transmitted via 
satellite is legal.

In the largest and most rural of all the 50 states, p assing a law that 

would remove freedoms enjoyed by citizens of the other 4 9  states 

would be an exteme injustice to people who live for the freedoms of 

life in Alaska. This bill has quite obviously been custom drawn for the 

sole benefit of owners and operators of commercial cable television.

It guarantees the financial success of even the slipshod cable TV 

operator and removes a basic freedom of choice from the individual 

consumer. It is startling to think that a commercial intorest law 

so poorly disguised would even be considered.

The cost of a home TVRO (TV receive only) system still exceeds $3000 

and Ihe thought that persons currently being served by good quality 
cable television are going to pay that much to have a 1 2  foot dish in 
their front yard is ridiculous. O nl y  those who are asked to pay 
exhorbitant fees for inferior service or those in remote areas will 

bo inclined to resort to the expense of a homo TVRO system. The

basic laws of economics will protect the cable TV companies that
provide adequate service.

Although there is no fiscal note attached to this bill, should this 
law be enucted, enforcement would prove akward und costly.

I urgo you to push for removal of this section from SB 504. I will
make myself available for testimony on the subject of home TVRO 
systoms whenever needed.

Sincerely,

cc. Senator liliason 
Senator Ray
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SUC JESTED CHANGES IN "COMPUTER CRIMES" PORTION OF SB 504 
(Changes from current vers ion  o f  SB 504 are h igh lighted ;

Sec. 5. AS 11.46.484 is  amended by adding a new subsection to read:

(d) As used in this  se c t io n ,  "a ccess "  means to in s t r u c t ,  commu­

n icate  with,  s tore  data in ,  r e t r ie v e  data from, or otherwise obtain 

the a b i l i t y  to use the resources o f  a computer, computer system, 

computer network, or any part o f  a computer system or network.

Sec. 6. AS 11.46.990 is  amended by adding new paragraphs to read:

(8) "computer" means an e l e c t r o n ic  device that performs 

l o g i c a l ,  ar ithm etic ,  and memory functions by the manipulation o f  

e l e c t r o n i c ,  o p t i c a l ,  or magnetic impulses, and includes a l l  Input, 

output, process ing ,  storage ,  computer software, and communication 

f a c i l i t i e s  that are connected or re la ted  to a computer;

(9) "computer network" means an interconnect ion ,  including 

by microwave or other means o f  e l e c t r o n i c  or o p t i c a l  communication, o f  

two or more computer systems, or between computers and remote t e r ­

minals ;

(10) "computer system" means a set o f  re la ted  computer 

equipment, devices and software;

(11) "data" includes a representation  o f  information, 

knowledge, f a c t s ,  concepts ,  or in s t ru c t io n s ,  that is  being prepared or 

has been prepared in a formalized manner and is  used or intended for  

use in a computer, computer system, or computer network.
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R E :  U n c o n s t i t u t i o n a l i t y  o f  SB 504

S e n a t e  B i l l  50 4 ,  i n  m y  o p i n i o n ,  a t t e m p t s  t o  r e g u l a t e  i n  
a n  a r e a  p r e e m p t e d  b y  F e d e r a l  L a w  t h r o u g h  r u l e s  a n d  
r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  F e d e r a l  C o m m u n i c a t i o n s  
C o m m i s s i o n  ( F C C ) .

In a r e c e n t  M e m o r a n d u m  O p i n i o n ,  E a r t h  S a t e l l i t e
C o m m u n i c a t i o n ,  I n c . , F C C  8 3 - 5 2 6    F C C  2d _ (1983) ,
a d o p t e d  N o v e m b e r  8, 1 9 83, a n d  r e l e a s e d  N o v e m b e r  17, 1983,
t h e  F e d e r a l  C o m m u n i c a t i o n s  C o m m i s s i o n  m a d e  c l e a r  i t s  
p r e e m p t i o n  i n t e n t  a n d  t h e  v i a b i l i t y  o f  t h a t  a u t h o r i t y .

T h e  c a s e  i n v o l v e d  t h e  p r o p o s e d  r e g u l a t i o n  o f  a c a b l e
t e l e v i s i o n  f r a n c h i s e  b y  t h e  S t a t e  o f  N e w  J e r s e y  w h i c h  
r e q u i r e d  x t  t o  o b t a i n  a p e r m i t  b e f o r e  it c o u l d  l e g a l l y  
o p e r a t e .  T h e  c a b l e  t e l e v i s i o n  f r a n c h i s e  a r g u e d  p r e e m p t i o n
o f  f e d e r a l  l a w  a n d  a l s o  a r g u e d  t h a t  s t a t e  l a w  r e g u 1 ation. w a s
l i m i t e d  t o  m a t t e r s  c o n c e r n i n g  p u b l i c  s a f e t y ,  o n i n g  o r  
h e a l t h .  T h e  C o m m i s s i o n  s t a t e d  i n  i t s  o p i n i o n :

F o r  e x a m p l e ,  w e  d o  n o t  w i s h  l o  p r e c l u d e  a 
s t a t e  o r  l o c a l i t y  f r o m  e x e r c i s i n g  j u r i s d i c t i o n
o v e r  c e r t a i n  e l e m e n t s  o f  a S M A T V  o p e r a t i o n  t h a t  
p r o p e r l y  m a y  f a l l  w i t h i n  i t s  a u t h o r i t y ,  s u c h  as 
z o n i n g  o r  p u b l i c  s a f e t y  a n d  h e a l t h ,  p r o v i d e d  t h e  
r e g u l a t i o n  in q u e s t i o n  is n o t  u n d e r t a k e n  as a 
p r e t e x t  f o r  t h e  a c t u a l  p u r p o s e  o f  f r u s t r a t i n g  
a c h i e v e m e n t  o f  t h e  p r e e m i n e n t  f e d e r a l  o b j e c t i v e  
a n d  so l o n g  as t h e  n o n f e d e r a l  r e g u l a t i o n  is
a p p l i e d  i n  a n o n d i s c r i m i n a t o r y  m a n n e r .  L o c a l  - .-i
a u t h o r i t y  o v e r  s u c h  c o n c e r n s  m u s t  b e  e x e r c i s e d  so 
t h a t  a l o c a l  j u r i s d i c t i o n  in f a c t  d o e s  n o t  i n h i b i t  
o r  i n t e r f e r e  w i t h  t h e  d e l i v e r y  o f  i n t e r s t a t e  

s i g n a l s  t h r o u g h  t h e  e x e r c i s e  o f  i t s  a u t h o r i t y .
C e r t a i n  c o u n t e r v a i l i n g  s t a t e  i n t e r e s t  m a y  b e 

l e g i t i m a t e  b u t  w o u l d  i n t e r f e r e  i m p e r m i s s i b l y  w i t h  
t h e  f e d e r a l  i n t e r e s t  in e s t a b l i s h i n g  a n d  
m a i n t a i n i n g  i n t e i s t a t 0 sa t e 3 1 i t c - p r o g r a m  d e l i v e r y .

pMT
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O u r  r u l i n g  h e r e i n  a p p l i e s  t o  t h o s e  a s p e c t s  o f  a 
s t a t e  o r  l o c a l  r e g u l a t o r y  p r o c e s s  tha t ,  w h i l e  
o t h e r w i s e  l e g i t i m a t e ,  a r e  i n e x t r i c a b l y  c o n n e c t e d  

w i t h  t h e  d e l i v e r y  o f  i n t e r s t a t e  s i g n a l s  a n d  t h e  

d e v e l o p m e n t  o f  r e c e i v i n g  p o i n t s  so t h a t  t h o s e
s i g n a l s  m a y  b e  t r a n s m i t t e d  t o  s u b s c r i b e r s  a m o n g
t h e  p u b l i c .  (Page 10, s e c t i o n  21) ( e m p h a s i s
a d d e d )

S e n a t e  B i l l  5 0 4  a t t e m p t s  t o  r e g u l a t e  t h e  r e c e i p t  o f  
c a b l e  s i g n a l s  w h i c h  may^ b e  d e e m e d  i l l e g a l  b e c a u s e  t h e  p e r s o n  
r e c e i v i n g  t h e  s i g n a l  h a s  n o t  p a i d  t h e  s u b s c r i p t i o n  r a t e  o r  
i s  n o t  o n  t h e  s c r i p t i o n  l i s t  o f  t h e  c a b l e  f r a n c h i s e  d e a l e r ,  
o r  b e c a u s e  he m a y  p i r a t e  a s i g n a l .  H o w e v e r ,  t h e r e  is a t h i n  
l i n e  o f  d e m a r c a t i o n  a s  it r e g a r d s  t h e  r e g u l a t o r y  p r o c e s s  a n d  
i t s  c h i l l i n g  e f f e c t  o n  F i r s t  A m e n d m e n t  F r e e d o m s  t o  r e c e i v e  
i n f o r m a t i o n .  T h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  h a s  
s t a t e d  i n  S o n y  C o r p o r a t i o n  o f  A m e r i c a ,  et. al . ,  v. U n i v e r s a l
C i t y  S t u d i o s ,  I n c . ,  et. a l . , _____ U. S .  ____ , 78 L. E d  2d 57 4 ,
52 U . S . L . W .  4 0 9 0 ,  a t  4 0 9 2  ( e m o t i n g  d i s t r i c t  c o u r t  o p i n i o n ,  
4 8 0  F. S u p p .  429, a t  461 (C.D. Ca l .  , 1 9 7 9 ) ;  ( J a n u a r y  17,
1 9 8 4 ) :

M o r e o v e r ,  t h e  c o u r t  f o u n d  t h a t  t h e  p u r p o s e  o f  
t h i s  u s e  s e r v e d  t h e  p u b l i c  i n t e r e s t  i n  i n c r e a s i n g  

a c c e s s  to t e l e v i s i o n  p r o g r a m m i n g ,  a n  i n t e r e s t  t h a t  
is " c o n s i s t e n t  w i t h  t h e  F i r s t  A m e n d m e n t  p o l i c y  o f  
p r o v i d i n g  t h e  f u l l e s t  p o s s i b l e  a c c e s s  to 
i n f o r m a t i o n  t h r o u g h  t h e  p u b l i c  a i r w a v e s " ,  
( c i t a t i o n  o m i t t e d )

W h i l e  t h e  C o m m i s s i o n ' s  d e c i s i o n  d e a l t  p r i m a r i l y  w i t h  
t h e  i s s u e  o f  b r o a d c a s t  o f  c a b l e  p r o g r a m m i n g ,  t h e  C o m m i s s i o n  
a n s w e r e d  t h e  q u e s t i o n  o f  w h e t h e r  t h e  p r e e m p t i o n  e x t e n d s  a l s o  
t o  r e c e i p t  o f  t h e  b r o a d c a s t  w h e n  i t  s t a t e d :

T h e  u l t i m a t e  d i v i d i n g  l i n e ,  as w e  s e e  it, 
r e s t s  o n  t h e  d i s t i n c t i o n  b e t w e e n  r e a s o n a b l e  
r e g u l a t i o n s  r e g a r d i n g  u s e  o f  t h e  s t r e e t s  a n d  
r i g h t s - o f - w a y  a n d  r e g u l a t i o n  o f  t h e  o p e r a t i o n a l  
a s p e c t s  o f  c a b l e  c o m m u n i c a t i o n s .  T h e  f o r m e r  is 
c l e a r l y  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  s t a t e s  a n d  
t h e i r  p o l i t i c a l  s u b d i v i s i o n s .  T h e  l a t t e r ,  t o  t h e  - 
d e g r e e  e x e r c i s e d ,  is w i t h i n  t h e  j u r i s d i c t i o n  o f  
t h i s  C o m m i s s i o n . T h i s  is s o  b e c a u s e  o f  t h e  
i n t e r s t a t e  n a t u r e  o f  the m e d i u m  a s  e n u n c i a t e d  b y  

t h e  S u p r e m e  C o u r t .  ( P a g e  12, s e c t i o n  22) 
( f o o t n o t e  o m i t t e d )  ( e m p h a s i s  a d d e d )

T h i s  C o m m i s s i o n  d e c i s i o n ,  t h e  m o s t  r e c e n t  o n  t h e  
s u b j e c t  a n d  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e c i s i o n  m a k e  it
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c l e a r  t h a t  f e d e r a l  l a w  h a s  p r e e m p t i o n  o v e r  s t a t e  a n d  l o c a l  
l a w  a s  it r e g a r d s  " o p e r a t i o n a l  a s p e c t s "  o f  c a b l e  
c o m m u n i c a t i o n s .

A c c o r d i n g l y ,  a n y  r e f e r e n c e  t o  o r  a t t e m p t s  t o  r e g u l a t e  
t h e  u s e ,  s a l e ,  p u r c h a s e ,  t r a d e  o r  l e a s e  o f  s u c h  e q u i p m e n t  is 
u n c o n s t i t u t i o n a l  a n d  I w o u l d  r e c o m m e n d  t h e  d e l e t i o n  o f  
s e c t i o n  2, s e c t i o n  3; d e f i n i t i o n  n u m b e r  9 o f  s e c t i o n  6; a n d  
c a b l e ,  m i c r o w a v e ,  t e l e c o m m u n i c a t i o n s  s e r v i c e ,  c o m p u t e r  
n e t w o r k  a n d  n e t w o r k  f r o m  t h e  d e f i n i t i o n  u n d e r  51 w i t h i n  
s e c t i o n  7 o f  S e n a t e  B i l l  5 r<4 -

A s  t h i s  C o m m i s s i o n  d e c i s i o n  m a k e s  c l e a r ,  t h e  " c r u c i a l  
f a c t o r  is t h e  ' e f f e c t '  f a t h e r  t h a n  the p u r p o s e  o f  t h e  s t ? ^ e  
la w "  in d e t e r m i n i n g  w h e t h e r  s u c h  a n  o b s t a c l e  h a s  d e v e l o p  
A n y  c r i m i n a l i t y  a s s o c i a t e d  w i t h  E a r t h  S t a t i o n s  a n d  r e c e i v e r s  
o f  m i c r o w a v e s  o r  a t t e n d a n t  r e c e i v e r s  is u n c o n s t i t u t i o n a l  in 
s e v e r a l  r e s p e c t s .

F i r  . it d o e s  i n f r i n g e  o n  t h e  r i g h t  t o  r e c e i v e  
i n f o r m a t  o n  w h i c h  is a v i o l a t i o n  o f  t h e  F i r s t  A m e n d m e n t  to 
t h e  F e d e r a l  C o n s t i t u t i o n  a n d  a l s o  v i o l a t e s  A r t i c l e  O n e ,  

S e c t i o n  F o u r  o r  t h e  A l a s k a  C o n s t i t u t i o n ' s  r i g h t  t o  F r e e d o m  
o f  S p e e c h .  S u c h  r e g u l a t i o n  a c t s  t o  i n f r i n g e  u p o n  s u c h  f r e e  
s p e e c h ,  a r e c o g n i z e d  p o l i c y  o f  t h e  F e d e r a l  C o n s t i t u t i o n .

S e c o n d l y ,  it t e n d s  to i n t e r f e r e  w i t h  i n t e r s t a t e  
c o m m e r c e  a s  it r e g a r d s  t h e  s a l e  o f  t h o s e  g o o d s  w h i c h  a r e  
a t t e n d a n t  w i t h  t h e  c a b l e  c o m m u n i c a t i o n s  i n d u s t r y  a n d  
r e g u l a t i o n  o f  r e c e i p t  o f  a i r w a v e s .  A l o n g  ;hose s a m e  l i n e s  
it t e n d s  t o  i n f r i n g e  i n t o  t h e  a r e a  o f  f e d e r a l  c o n t r o l  a n d  
p r e e m p t i o n  b y  a t t e m p t i n g  to r e g u l a t e  w n e r e  t h e  F e d e r a l  
C o m m u n i c a t i o n s  C o m m i s s i o n  h a s  e x p l i c i t l y  s t a t e d  it i n t e n d s  
t o  p r e e m p t  t h e  f i e l d  t o  t h e  e x c l u s i o n  o f  s t a t e  a n d  l o c a l  
l a ws. T h e  t e s t  f o r  p r e e m p t i o n  a s  s e t  o u t  in t h e  
C o m m i s s i o n ' s  o p i n i o n  c a l l s  for t h e  s t a t e  to l o o k  to t h e  
r a n g e ,  s c o p e  a n d  q u a l i t y  o f  t h e  f e d e r a l  l e g i s l a t i o n .  T h e  
C o m m i s s i o n  s t a t e s :

A b s e n t  e x p l i c i t  p r e e m p t i v e  l a n g u a g e ,  a c o u r t  
m a y  i n f e r  C o n g r e s s '  o r  an a g e n c y ' s  i n t e n t  to 
s u p e r c e d e  s t a t e  l a w  b e c a u s e  " ( t ) h c  s c h e m e  o f  
f e d e r a l  r e g u l a t i o n  m a y  b e  so p e r v a s i v e  as to m a k e  
r e a s o n a b l e  t h e  i n f e r e n c e  t h a t  C o n g r e s s  l e f t  n o  
r o o m  f o r  t h e  s t a t e s  to s u p p l e m e n t  it," b e c a u s e  
" t h e  A c t  o f  C o n g r e s s  m a y  t o u c h  a f i e l d  in w h i c h  

t h e  f e d e r a l  i n t e r e s t  is sc d o m i n a n t  t h a t  t h e  
f e d e r a l  s y s t e m  w i l l  be a s s u m e d  to p r e c l u d e  
e n f o r c e m e n t  o r s t a t e  l a w s  o n  t h e  s a m e  s u b j e c t , "  o r  
b e c a u s e  " t h e  o b j e c t  s o u g h t  to b e  o b t a i n e d  b y  
f e d e r a l  l a w  a n d  t h e  c h a r a c t e r  o f  o b l i g a t i o n s
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i m p o s e d  b y  it m a y  r e v e a l  t h e  s a m e  p u r p o s e . "  
( c i t a t i o n  o m i t t e d )  E v e n  w h e n  C o n g r e s s  (or a n y  
a g e n c y )  h a s  n o t  c o m p l e t e l y  d i s p l a c e d  s t a t e  
r e g u l a t i o n  in a s p e c i f i c  a r e a ,  s t a t e  l a w  m a y  b e  
n u l l i f i e d  t o  t h e  e x t e n t  t h a t  i t  a c t u a l l y  c o n f l i c t s  
w i t h  f e d e r a l  lav;. S u c h  a c o n f l i c t  a r i s e s  w h e n  

" c o m p l i a n c e  w i t h  b o t h  f e d e r a l  a n d  s t a t e  
r e g u l a t i o n s  is a p h y s i c a l  i m p o s s i b i l i t y , "  
( c i t a t i o n  o m i t t e d ) , o r  w h e n  s t a t e  l a w  " s t a n d s  as 
a n  o b s t a c l e  t o  t h e  a c c o m p l i s h m e n t  a n d  e x e c u t i o n  o f  
t h e  f u l l  p u r p o s e s  a n d  o b j e c t i v e s  o f  C o n g r e s s " ,
( Pa g e  6, s e c t i o n  14) ( c i t a t i o n  o m i t t e d ) .

I n  t h e  s i t u a t i o n  a t  b a r ,  t h e  p r e e m p t i o n  is c l e a r  a n d  
r e g u l a t i o n  d e s i g n e d  to i n f r i n g e  o n  t h e  u s e  o f  H o m e  E a r t h  
S t a t i o n s  a n d  o t h e r  r e c e i v e r s  is c l e a r l y  l e f t  to t h e  F C C .  
T h i s  is c l e a r  in t h e  f o l l o w i n g  l a n g u a g e  f r o m  t h e  C o m m i s s i o n  
w h e n  it s t a t e d :

47 U . S . C .  s e c t i o n  301 e t  s e q . ,  g o v e r n s  t h e  
F C C ' s  a u t h o r i t y  o v e r  r a d i o  c o m m u n i c a t i o n s .  
C o n g r e s s  h a s  i n s t r u c t e d  t h e  F C C  t o  " e n c o u r a g e  t h e  
l a r g e r  a n d  m o r e  e f f e c t i v e  u s e  o f  r a d i o  in t h e  
p u b l i c  i n t e r e s t " .  47 U . S . C .  S e c t i o n s  303 ( g ) ; see 
N a t i o n a l  B r o a d c a s t i n g  Co. v. U n i t e d  S t a t e s ,  319 
U . S .  190, 219, 63 S. Ct. 997, 1010, 87 L. ed. 1344 
(194 3) , a n d  t o  m a i n t a i n  f e d e r a l  c o n t r o l  " o v e r  a l l  
t h e  c h a n n e l s  o f  i n t e r s t a t e  a n d  f o r e i g n  r a d i o  
t r a n s m i s s i o n . "  47 U . S . C .  S e c t i o n s  301. T o  c a r r y  
o u t  its m a n d a t e ,  C o n g r e s s  e m p o w e r e d  the F C C  t o  
" m a k e  s u c h  r u l e s  a n d  r e g u l a t i o n s  a n d  p r e s c r i b e  
s u c h  r e s t r i c t i o n s  a n d  c o n d i t i o n s ,  n o t  i n c o n s i s t e n t  

w i t h  law, a s  m a y  b e  n e c e s s a r y  t o  c a r r y  o u t  the 
p r o v i s i o n s  o f  t h i s  c h a p t e r  ..." 47 U . S . C .
S e c t i o n s  303 ( r ) . ( P age 7, s e c t i o n  15)

T h i s  C o m m i s s i o n  d e c i s i o n  w e n t  o n  to d e f i n e  t h e  s c o p e  o f  
t h e i r  c l o a k  o f  a u t h o r i t y  b y  s a y i n g :

T h e  s t a t u t o r y  d e f i n i t i o n s  o f  " c o m m u n i c a t i o n s  
b y  w i r e "  a n d  " c o m m u n i c a t i o n s  b y  r a d i o "  i n c l u d e  
" a l l  i n s t r u m e n t a l i t i e s ,  f a c i l i t i e s ,  a p p a r a t u s ,  a n d
s e r v i c e s  ( a m o n g o t h e r  t h i n g s , t h e  r e c e i p t ,
f o r w a r d i n g ,  a n d d e l i v e r y  o f c o m m u n i c a t i o n s )
i n c i d e n t a l  to s u c h  t r a n s m i s s i o n  (s) ." 47 U . S . C .
S e c t i o n s  153 (a) ( b ) . (pa g e  7, s e c t i o n  15, n o t e
11) ( e m p h a s i s  a d ded)

It a p p e a r s  v e r y  c l e a r  to m e  t h a t  S B  504, in its p r e s e n t  
s t a t e ,  w o u l d  fa l l  t o  a c o n s t i t u t i o n a l  a t t a c k  e i t h e r  d i r e c t e d  
a t  i t s  i n f r i n g e m e n t  o n  t h e  F i r s t  A m e n d m e n t  o f  t h e  F e d e r a l
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C o n s t i t u t i o n  o r  A r t i c l e  1, S e c t i o n  4 o f  t h e  A l a s k a
C o n s t i t u t i o n ,  o r  p r e d i c a t e d  o n  t h e  f a c t  t h a t  i t  i n f r i n g e s  
i n t o  a n  a r e a  p r e e m p t e d  b y  f e d e r a l  l a w  o r  p u r e l y  o n  g r o u n d s  
t h a t  i t  a t t e m p t s  to c r i m i n a l i z e  t h a t  w h i c h  the f e d e r a l  lav; 
d e f i n e s  a s  l e g a l ,  o r  b e c a u s e  i t  i n t e r f e r e s  w i t h  i n t e r s t a t e  
c o m m e r c e ,  s a i d  i n t e r f e r e n c e  is d u a l  in c h a r a c t e r  a n d  f i n a l l y

it m u s t  f a i l  b e c a u s e  o f  t h e  S u p r e m a c y  c l a u s e  o f  t h e  F e d e r a l
C o n s t i t u t i o n .

U n l e s s  t h e  l e g i s l a t i o n  is n a r r o w l y  t a i l o r e d  t o  
c r i m i n a l i z e  d e s c r a m b l e r s  o n l y ,  t h e  quest-ion o f  t h e
c o n s t i t u t i o n a l i t y  o f  t h i s  l e g i s l a t i o n  w i l l  c o n t i n u e  t o  
e x i s t .

C O N C L U S I O N

In e s s e n c e ,  S B  504 is u n c o n s t i t u t i o n a l  b e c a u s e  it w i l l  
f o r b i d  t h a t  w h i c h  f e d e r a l  l a w  a l l o w s  in an a r e a  p r e c m o t e d  b y  
t h e  f e d e r a l  a g e n c y  (FCC) j u r i s d i c t i o n .

F u t h e r m o r e ,  S B  504 w i l l  i n t e r f e r e  w i t h  I n t e r s t a t e  
C o m m e r c e  w h i c h  is a l s o  a v i o l a t i o n  o f  t h e  F e d e r a l  
C o n s t i t u t i o n  a n d  o t h e r  f e d e r a l  laws.

M o r e o v e r ,  it w i l l  i n f r i n g e  a n d  p r e v e n t  the e x e r c i s e  o f  
f r e e  s p e e c h  g u a r a n t e e d  by t h e  F e d e r a l  a n d  A l a s k a  
C o n s t i t u t i o n s .

F i n a l l y ,  it c a n n o t  e x c e e d  t h e  f e d e r a l  r e g u l a t i o n s  
b e c a u s e  o f  t h e  S u p r e m a c y  C l a u s e  o f  the F e d e r a l  C o n s t i t u t i o n .  
SB 504 m u s t  b e  n a r r o w l y  t a i l o r e d  t o  c r i m i n a l i z e  d e s c r a m b l e r s  
o n l y .
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a r e a  o f  C a b l e  a n d  S a t e l l i t e  C o m m u n i c a t i o n s .

I r e q u e s t e d  h i s  o p i n i o n  as it r e g a r d s  s t a t e  r e g u l a t i o n  
o f  " d e s c r a m b l e r s "  w h i c h  a r e  u s e d  t o  p i r a t e  C a b l e  a n d  
S a t e l l i t e  s i g n a l s  a n d  w h e t h e r  s t a t e s  c o u l d  r e g u l a t e  in t h i s  
a r e a  a n d  h e  i n f o r m e d  m e  t h a t  s u c h  r e g u l a t i o n  w o u l d  n o t  
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Before the 
Federal Communications Commission -,-cc 03-525

Washington, D. C. 20554
3 'js i:

In the M a t t e r  of

EARTH SATELLITE COMMU NI CA TI ON S, INC.
)
) CSR-234 7

Petition for Expedited Special Relief and 
Declaratory Ruling

)
)

-MEMORANDUM OP INION, 'DECLARATORY RULING-~AND i ORDER

Adopted: November 8 , 1983; Released:Released: November 17, 1983

By the Commission: Commissioner Rivera absent

1. The Commission has before it a "Petition for Expedited Special

Relief and Declaratory Ruling" filed under Section 76.7 of the Commission's 

Rules on May 18, 1983, by Earth Satellite Communications, Inc. (.ESC). 1/ In 

its petition ESC requests that the Commission preclude the State of New Jersey 

from exercising jurisdiction under its Cable Television Act over Satellite 
Master Antenna Television (SMATV) systems. An SMATV system normally serves 

residents of private multi-unit dwellings. It consists of a receive-only 

satellite earth station that provides premium programming signals transmitted 

to the receive station via satellite and a master antenna for the receipt of 
over-the-air television broadcast signals. These signals are combined and 

distributed through cable to subscribers residing in the multi-unit dwellings. 
ESC's filing is based upon an action taken by the New Jersey Superior Court in 

which the court enjoined ESC from operating its SMATV facility until it 
obtained a certificate of approval from the Slate of Mew Jersey. 2/ The court 

found that ESC's SMATV system came within the definition of a cable television

1/  Section 76.7 provides for a 30 day comment period, which was extended by 

motion until June 27, 1983. Commenting parties are: Direct Satellite Communi­

cations, Ir.c. (DirectSat); Antenna Specialists; ACS Enterprises, Inc.; Telecon 

Satellite Systjms; Birdfinder Corporation; Satellite-TV Services, Ltd.; Eastco; 

Video East; Unlimited Communications; Wiresat Corporation; Telpar, Inc.; Grand 
Blanc Cable TV Co.; Suburban Cablevision (Suburban); State of New Jersey,
Board of Public Utilities, Office of Cable Television (BPU); Satellite Data; 

Multi-View Television, Inc.; Orion Cable Systems, Inc.; TeleVista ConununicaLions; 

Satellite Television Corporation; Society for Private and Commercial Earth 

Stations (SPACE); Dean Scott & Associates, Inc. (Scott); Television Entertainment 

Network, lac. (TEN); United Satellite Communications, Inc. (USCI); WW11T 

Corporation (WWHT) and Wometco Home Theatre, Inc. (WHT); National Satellite 

Cable Association (NSCA); National Cable Television Association, Inc. (NCTA); 

and New Jersey Cable Television Association (NJCTA).

2/ As will be discussed in paragrapli 21, i n fr a, the record is not clear as to 

precisely what petitioner would be required to do to obtain such a certificate.



system under t.he New Jersey Cable Television Act, and that there has been no 

clear manifestation by the Congress or the Commission regarding the preemption 

or regulation, of SMATV systems. 3/

2. Petitioner contends that this Commission has already preempted 

local and state regulation of SMATV systems providing interstate satellite 

signals, citing Or th -O - Vi s io n, 69 FCC 2d 657 (1978), recon. d e ni ed , 82 FCC 2d 

178 (1980), aff'd sub n o m . , New York State Commission on Cable Television v . 

FCC 669 F.T.d 58 (2d Cir. T982) [hereinafter cited as Orth-O-Vision j~ In order 

to "resolve any ambiguities" based on the Orth-O-Vision holdings, ESC requests 

that we issue a declaratory ruling holding that the regulation of SlIATV 

systems is preempted by this Commission "to insure the free flow of nationwide 

interstate satellite signals." ESC contends that the Commission is required, 
under the Supremacy or Commerce Clauses of the United States Constitution, to 
preempt state regulation w h i c h •"unreasonably burdenLs] interstate commerce," 

and cites our authority under the Communications Act to regulate interstate 

communications. ESC points out that this Commission "explicitly stated" that 

its authority to license receive-only earth stations was based on their 
" integral link in interstate radio co mm un ic ati on ," citing Establishment of 

Domestic Communication-Satellite Facilities by Nongovernmental Entities, 22 

FCC 2d 8 6 , 99, n. 10 (emphasis added by ESC). ESC continues that the key issue 

in determining the interstate nature of communications is the "type of 
communications that pass through la) facility," rather than the physical 
location of a facility. Petitioner concludes that any state law that prevent 

or hinders an SMATV system from receiving interstate signals "would clearly £ 

contravene Federal law."

3. In the following paragraphs, we first summarize the comments and 

then discuss the relevant case law and other factors leading to our decision 

to act in this area.

3/ Section 76.5 of the Commission's Rules defines a cable television system:

(a) Cable television system. A nonbroadcast facility 
consisting of a set of transmission paths and associated 
signal generation, reception, and control equipment,' 

under common ownership and control, that distributes 

or is designed to distribute, to s ub s cr ib er s' the signals 
of one or more television broadcast stations, but such " -

term shall not include ( 1 ) any such facility dint serves 
fewer than 50 subscribers, or (2) any such facility that 

serves or will serve only subscribers in one or more •" 

multiple unit dwellings under common ownership, control 

or management. I

Subsection (2) excludes SMATV systems serving one or more multiple unit 

dwellings under common ownership, control or management, which are the subject 

of this proceeding. SMATV systems which are defined as cable television 

systems by this Commission are not under scrutiny here. See Cable Dallas, 

Inc., FCC 83-86, 53 RR 2d 651 (1983).

«• I
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Comments

4. Although a large number of parties have joined in tiiis dispute, 
their arguments fit into several basic categories: ( 1 ) the applicability of

the Orth-O-Vision case to this situation; (2) the views of the parties with 

respect to federal preemption of state laws and action as they relate to the 

transmission of interstate signals; and (3) this preemption as it relates to 

SMATV and this Commission's policy toward cable television regulation at t.he 

state and local level. Paragraph 13 is a summary of ESC's reply comment which 

discusses why ESC believes the Commission's dual regulatory approach in cable 
should not be followed here.

3. Those filing comments in support of ESC agree with petitioner 
that the Orth-O-Vision holdings support Commission preemption of local and 

state regulation of SMATV systems. 4/ Supporters of ESC argue that Che inter­

state nature of the dc Livery system in Or t.h-O-V i s i on is indistinguishable from 

that of an SMATV system and that any barrier to the reception of such a signal 

by the states i.s an impermiss ib l e ' contravent ion of federal law. Opponents of 

ESC contend that the Commisson'r. decision and the court's affirmation in Orth- 

O-Vision was narrowly drawn to preempt onLy those aspects of non-fccieral 
regulations which conflict and have the effect of burdening interstate commerce. 

Opponents contend that the purpose and practical effect of the New York State 

law was to curtail or eliminate MDS as a competitor in the pay television 

market, therefore impeding interstate commerce. In contrast, they argue that 

nothing in the record supports the contention that the State of Now Jersey's 

certification process is intended to or lias the effect of inhibiting cim- 

pelition or burdening MATV operators.

b . TEN staLes that the Supremacy Clause of the Constitution,

Article VF, Clause 2, provides the standard for federal preemption, i.e., 

where a state law "stands as an obstacle to the accomplishment and execution 
of the full purposes and objectives of Congress," citing Hines v. Dnvidowitz,
312 U.S. 32 (1941). Citing Perez v. Cam pb el l, 402 U.S. 637 (1970), TEN 

maintains that the crucial factor is„the "effect rather than the purpose of 

the state law" in determining whether such an obstacle has developed (emphasis; 

in original). TEN states that the effect of the New Jersey registration is to 

"injiibit the free flow of nationwide interstate satellite signaLs/' by creating 

the requirement that a prospective SMATV operator musL obtain state certification,'?- 
which, per se, interferes with and limits "full develop none, of | SMATV |.*'

7. DirectSat sees the Commission’? mandate in i.his matter as set 

out in Sections 303(g) and 301 of the Communications Act, i.e., to "encourage 

the larger and more effective use of radio in the public interest," and to 
maintain federal control "over all the chant elj of interstate and foreign 

radio transmission." DirectSat states the "mere threat" that a "state may" 

determine the circumstances and conditions under which SMATV systems may 

operate ... is an impermissible intrusion" on the Commission's jurisdiction. !

4/ In Or th -O-V i si o n , the United States Court of Appeals for the Second 
Circuit affirmed the Commission's preemption of an order issued by the New 

York State Commission on Cable Television which regulated, through a 
franchising requirement, those Master Antenna Television (MATV) systems 
delivering Multipoint Distribution System (MDS) signals.

* ’A’•
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b. Suburban contends, however, that preemption is required only 

when the Commission is convinced that state and Local regulation will impede 

the development of a new technology as in O r th -O- Vi si on . NJCTA argues that 
Congress, in enacting the Communications Act, did not intend to preempt state 

regulations m  a certain area "unless an area of regulation specifically and 

inherently requires national un it ormity," citing Florida Lime and Avocado 

Gr o we r s, Inc. v. P a u l, 3/3 U.S. i32 ( 1963). Without that need tor uniformity, 

NJCTA states that otherwise valid state statutes must be upheld unless there 

exists "... such actual conflict between the two schemes of regulation that 

both cannot stand in the same area, [or if there is lound) evidence of a 

congressional design to preempt the field. Supra at 83 S.C.1." NJCTA contends 

that such a conflict does not exist with state regulation of SMATV. NJCTA and 

BPU cite the C om m is si o n’s Cable Television Report and O r d e r , 36 FCC 2d 143

(1972) for the proposition that the s t a t e s’ interest m  basic rates, franchise 

selection standards, franchise duration, subscriber complaints, and construc­

tion supervision should apply to SMATV as well as to franchised cable 

television systems. NJCTA and NCTA contend that if petitioner's arguments lor 

preemption of SMATV are valid, then the same standard of preemption must apply 

to a franchised cable television operation. They argue that state and local 

regulation of the latter should then be limited to die "incidents of occupancy 

of the public streets and rights-of-way." They conclude that if the state has 

a legitimate interest in regulating a cable television system beyond the 

occupancy of the public streets, that interest should also extend to SMATV, 

also described as private cable, and should not be preempted bv this Commission

9. NSCA contends that the free marketplace does and should continue 

to operate in the negotiation for SMATV services provided to multi-unit dwelling 

be they cooperative, condominium, or rental units. NSCA states that m ar ke t­
place competition allows SMATV to provide "better, quicker and more economical 
satellite television services" than would occur witli state or local regulation, 

and describes the negotiation process between v.ondominim or cooperative 

associations and the SMATV operator as one where the associations have more 

bargaining power to "regulate" prices and services than if they were served by

a franchised cable television company. In the case ol rental properties, NSCA 

contends that a landlord, frequently in consultation with tenants groups, 

provides SMATV service as an amenity "to attract and retain tenants" and 

therelore must negotiate lor services and rates as do the above associations. 
Citing Brookhaven Cable TV Inc. v. K e l l y , A28 F. Supp. 1216 (N.D. N.Y. 1977), 
a f f ’ d , b/3 F.2d / 63 (2d Cir. 1978), c e r t . d e n i e d , 441 U.F 904 ( 1978), NSCA 

argues that: SMATV subscribers also have the ability to negotiate for certain 
services (pay cable) and rates that cannot be regulated by state and local 
authority .

10. Suburban argues, in opposition, that subscribers will not be

afforded the necessary consumer protections by the operation of a free

marketplace. Suburban claims that NSCA has instructed its members to negotiate 

for exclusive contracts wiih landlords so that franchised cable television 
operators are pr eluded from servicing a building or complex. Consequently, 

Suburban states that SMATV operators will be tree to set arbitrarily high 

prices tor their services if the Commission preempts local jurisdiction. BPU 

states tlut without local regulation, residents of multi-unit dwellings served 
by SMATV will have no authority to "insure ... reasonable rates for basic
service, resolve service complaints and determine the qualifications of the

systems operators."



11. Opponents of ESC point out that SMATV is extremely similar 

to a franchised cable television system in the services it provides to the 

subscriber. They argue that the Commission recognized that in addition to 

cable's use of the public streets and ways, certain matters involving a 

franchised cable system are "appropriate for local determination," and that 

these matters, discussed in paragraph eight, supra, are equally applicable 

to SMATV systems. Consequently, they argue that local jurisdictions should 

be allowed to regulate SMATV systems. Supporters of ESC argue that the 

critical difference between the Lwo technologies is cable tel ev is io n’s use 

of the public streets and rights of way. Because SMATV operates on private 

property and does not use such public facilities, Scott argues that the 

"construction and operation of SMATV systems do not necessitate the regu­

latory interference of .1 state or local body."

12. In addition l o  arguments raised by other parties, the Now 

York State Commission on Cable Television (NYSCCT) argues that SMATV is not

a new technology that needs this Commission's protection in order to proliferate. 

Rather, it maintains that SMATV is a new marketing scheme for the already 
existing communication technology of cable television. NYSCCT supplies us 
wiih a projected economic analysis that predicts dire consequences for the 

New York City franchises, as well as other urban areas, if we preempt state 

and local regulation of SMATV. NYSCCT states that SMATV operators can

agree to give owners of multi-unit dwellings a percentage of their profits,

as opposed to franchised cable operators, who are prohibited by New York 

state law from doing so. Based in part on this incentive, NYSCCT predicts 

that the revenue shortfalls to franchised cable, caused by the number of 

buildings that install SMATV operations, will hinder or prevent the financing, 

construction, completion and servicing by cable operators ol franchised 

urban areas. C on se quently, NYSCCT argues that preemption will be contrary 

to this Commission':', articulated goal of a nationwide broadband common teal ions 

network. Finally, NYSCCT argues that all interested parties "who did not 

know or have reason to know" oi this proceeding should lie given the oppor­
tunity to participate, and would have that opportunity in the context. 0 1  a 

rulemaking proceeding rather than by means of a declaratory ruling. 3 !

13. In its Reply Comments, petitioner emphasizes that the Com­
mi s s i o n’s decision to establish a dual jurisdiction over e n b’c television 

systems, was based on a "policy choice" rather than a "legal requirement," 

and that in doing so, the Commission did not relinquish "it:. Cong, ssional 

mandate to maintain control over the provision of interstate communications 
services," citing 4 7 U . S . C .  !i*il3l, 301. ESC contends that our decision was 
based on franchised cable's use of the'public arteries, and concludes that 
the* states do not possess L ite  requisite nexus lor asserting, jurisdiction 
ove SMATV. ESC also contends that as a policy mattert, the Commission - 

should allow the free marketplace, rather than local regulation, to dictate 
the development ol SMATV as an alternative to traditional cable.

5/ On September 26, 1983, NYSCCT filed a motion to allow the late filing 

of comments in this matter. That motion was opposed by ESC, and Satellite 

Television of New York Associates (8 TNYA) an I Rive.hay Corporation, two new 

parties to this proceeding. Notice of this in;'I ter was given by public notice 

on May 23, 1983, and again on June 7, 1983 when Lb is Commission granted an 

extension of time in which to file comments te and including June 27, 1983.

We do not. agree with NYSCCT'.s argument that ii is entitled Lo  direct service

of ESC's pel it ion tinder Section 7 6. /(h) ol the Commission's roles, since it 
was not a party to the specific controversy which brought ESC to this 

Commission. In any event, the NYSCCT had actual knowledge of this pro­

ceeding long before it filed its late pleading. However, due to the 

importance of this issue, we believe that the public interest dictates that 

the Commiaoion c o n c "SCCT's comments on an informal basis.

-b-



Discuss ion

14. First, wi' turn to an analysis ol the doctrine of federal 

preemption and attempt to resolve the threshold issue of whether this Com- 

misson has the authority to preempt state or local regulation of SMATV. The 

Supreme Court recently articulated the test for federal preemption in Fidelity 

Federal Sa vings and Loan Association v. !)e la C u o s ta, 102 S. Ct. 3014 (1982). 

Accord Pacific Gas and Electric Company v. State Energy Resource Conservation 
and Development Commission, 51 LW 44a9 (decided April 20, 19831. Federal 

agencies may decide to preempt state action in areas over which their 

authority extends, so long as preemption is not undertaken in an arbitrary or 

capricious manner. Reviewing courts must look to Congressional (or agency) 

intent in deciding whether state or local law has been preempted. It is well- 

established that, within Constitutional limits, state statutes may be expressly 
preempted. Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977). Absent 

explicit preemptive language, a court may infer Congress' or an agency's 

intent to supersede state law because "(t)he scheme of federal regulation may 

be so pervasive as to make reasonable the inference that Congress left no room 

for the States to supplement it," because "the Act of Congress, may touch a 

field in which the federal interest is so dominant that the federaL system 

will be assumed to preclude enforcement uf state laws on the same subject," or 

because "the object sought to be obtained by federal law and the character of 

obligations imposed by it may reveal the same purpose." R ice v. Santa Fe 

Elevator C o r p . , 331 U.S. 218, 230 (1947). Even when Congress (or any agency) 

has not completely displaced state regulation in a specific area, state law 

may be nullified to the extent that it actually conflicts with federal law.

Such a conflict arises vdien "compliance with both federal and slate regulations 
is a physical impossibility," Plot Ida himo and Avocado Growers, Inc. v. Paul, 

win:.i. at 142-143, or when 3tat** law "stands as an obstacle to the accomplishment 

and execution of the full purposes and objectives of Congress," Hines v. 

Davidowit::, supra, at GV.

15. We believe that in applying the above test for preemption, the 

Commission's authority to preempt state or local regulation of the matter here 

in issue -- premium and broadcast signals delivered by satellite and received 

in multiple unit dwellings by moans of SMATV systems —  is clear. The court 

of appeals discussion in Orth-O-Vision,. sup r a , at G'>-65, regarding tire Com- 

in i s n io n’s authority to preempt is instructive:

In 1934 Congress enacted the Communicati o p s  Act 
(the "Act") and created the FCC for the put pose 

of regulating "communication by wire and radi ' 

so as to make available . . .  to all the pcople 
of the United States a rapid, efficient, Nation­

wide, and world-wide wire and radio communication 
service. . . 47 U.S.C. 5151. Under 47 U.S.C.

5152(a), Congress directed the ICC to regulate 

all interstate and foreign communication by wire



or radio. 11/ See United 

Cable C o . . 592 U.S. i~157T~ 
2002-03 (.1968). Moreover,

States v. Southwestern
at 172-73, 8 8  S.Ct. at 

the FCC „s empowered to 
"perform any and all acts, make s ch rules and 

regulations, and issue such order.., not incon­

sistent with this chapter, as may be neces.sary 

in the execution of its functions." 47 U.S.C. 

§154(i). Congress gave the FCC broad authority, 

so as to "maintain, through appropriate ad m in­

istrative control, [the federal government's! 

grip on tlie dynamic aspects of radio transmission." 

FCC v. Midwest Video Corp., 440 U.S. [689] at 696, 

99 S.Ct. [1435] at 1441 [1979], quoting, FCC v. 

Pottsville Broadcasting Co., 309 U.S. 134, 138,
60 S.Ct. 437, 439, 84 LTd!' 656 (1940). . . .

Title III of the Act, 47 U.S.C. §301 et seq., 

governs the FCC's authority over radio c o m­

munications. (Congress has instructed the FCC 

to "encourage the larger and more effective 

use of radio in the public in te re st .")47 U.S.C. 

5303(g). see National Broadcasting Co. v.
United S t a t e s , 319 U.S. 190_, 219, 63 S . C t . 997, 
1010, 87 L.Ed. 1344 (1943), and to maintain 

federal control "over all the channels of 

interstate and foreign radio transmission."
47 U.S.C. §301. To carry out its mandate,
Congress empowered the FCC to "[m]ake such 

rules and regulations and prescribe such 

restrictions and conditions, not inconsistent 

with law, as may be necessary to carry out 

the provisions of this chapter. . ." 47 

U.S.C. 5 30 3( r ).

11 / The statutory definitions of "communica­

tion by wire" and "communication by radio" 

include "all instrumen ta li tie s, facilities, 

n p parntus, and services (among other thin g s , 
the rcccip t , forwarding, and delivery of 
c o mm u nicat ions) incidental to such tran s- 

missi on Is] . 47 U.S.C. 5133(a5TbT] (emphas is
added ) .

16. As the following paragraphs indicate, the unfettered development 

of interstate transmission of satellite signals, obviously dependent upon 
facilities for their reception, is a federal concern of increasing significance 

to the public at large. This goal has its roots in the Communications Act of ” 
1934, wherein Congress granted this Commission the authority to establish a 

pervasive system of regulation in various communications services. 3 ection 
303 of the Act gives this Commission such numerous powers so that no doubt exists
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as to the extent of this regulatory scheme. T h e  need for these comprehensive 
powers stemmed, according to Judge [now Chief Justice) Burger, from "the 

practical difficulties inhering in state-by-state regulation of parts of an 

organic whole . . . fifty slates and myriad local authorities cannot effec­

tively deal with bits and pieces of what is really a unified system of 

communications.'' General Telephone Co. of California v. F C C , M 3  F.2d 390, 

398, 401 (D.C. Cir. 1968). Our discussion in the Report and Order, Duplica­

tive and Excessive Over-Regulation of CATV, Docket No. 2 0 2 7 2 , 34 FCC 2d 855, 

861-2 (1975), focused on traditional cable television, but also spoke in 

broader terms nf the Commission's preemptive jurisdiction over a new com­

munications medium:

\\

T he  Court has made it very clear that the authority 

of this Commission regarding "unified control" of 

the regulatory aspects of a new communications medium 

such as cable is very broad. In National Broadcasting 
Co. v. United S t at es , [s u p r a |, the Court 

recognized that Congress had enacted legislation (the 

Communications Act of 1934, as amended) in a field 

that was "both new and dy namic" and that the grant 
of authority was of "not(niggardly) but expansive powers."

. . . Iwje view the Federal Communications Act as the 

kind of legislation where Congress has delegated to 

the executive agency not only the power to regulate in 
a certain broad area of national interest but the power 
ol supersession as well. The dynamic, rapidly changing 

technology of radio and television broadcasting is ill- 

suited to specific Congressional guidelines to regulatory 

authority. The need for the greatest flexibility commands 

the desirability of vesting in the Commission the power of 

Congress to preempt or not to preempt areas of. control 
which might otherwise be invaded by the states. Thus, 

wh -ther preemption has in fact occurred . . . under the 

Supremacy Clause of the Constitution, depends on whether 

the Federal Communications Commission has, in fact, regu­

lated in [an] area and not upon whether it has the power 
to do so.

17. Although the Commission previously has not addressed the question 
of preempting SMATV, per se, our precedent over the constituent elements oX 
SMATV systems clearly indicates that we have, in fact, intended to preempt 

state regulation insofar as it frustrates the reception of satellite-transmitted 
signals. The program signals transmitted and the communications satellites 
that provide these signals to the receive station of an SMATV system are ‘ 

inherently interstate in nature and subject to federal regulation and pre­

emption. Domestic Communications Satellite F a c ilities, 22 FCC 2d 8 6 , 129 

(19/0). The reception facilities that are associated witn the satellite 

systems initially were subject to Commission licensing. In 1979, the 

requirement for a federal authorization to construct and operate a receiv • 

station was made optional. In re Regulation of Domestic Receive-Only Satellite 

Faith S t a t i o n s , 74 FCC 2d 205 (1979). In doing so, the Commission was specific
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that the action was taken in light of the perceived public interest values 

associated with competitive, unregulated entry into the earth station owner­

ship field. The Commission stated 3 t page 703 that we sought "the least 

regulation consistent with our domestic satellite policies," and emphasized at 

page 710 that deregulation would:

. . . do away with redundant government regulation 
where the marketplace itself operates in the public 

interest. . . . This lowers the economic and pro­

cedural barriers inhibiting unrestricted competitive 

entry into the satellite field. And it removes the 

government from one more area where the marketplace 
can make its own choices.

T he  avoidance of barriers to satellite reception (authorized by the originator) 
caused by state or local licensing or economic regulation of earth station 

receivers is a matter that will be of growing importance as the cost of the 

equipment used f o r •television, data,'or other communications service reception 
declines. The Commission has pursued open entry policies in the satellite 

field for the purpose of creating a more diverse and competitive- telecommuni­

cations environment. The authorization of competitive facilities, including 

the recent authorization of direct broadcast satellite systems, DBS Report and 

O r d e r , 90 FCC 2d 676 (1982), and the deregulation of earth station terminals, 

s u p r a , demonstrate the Commission's implementation of these policies. The 

interposition of prior approval requirements at the state or local level con­

tradicts our efforts to create a more rapid and efficient interstate tele­

communications marketplace. Although preemption was not specifically 

discussed in cur satellite authorization proceedings or in our deregulation of 

earth stations, we believe it is clear that loc_l prior approval requirements 

are inconsistent with national policies in these areas. In more general terms, 

"receiving sets" have been held to be "absolutely essential instrumentalities" 
of radio broadcasting. Station WI’,T v. Pout n o t , 46 F.2d 671, b75. (Although a 

collective receiver is here involved rather than a number of individual receivers 

the thrust of the stated constraints on the exercise of state regulatory power 

would not appear to be a l t e r e d ^

7 ^ 1 8 .  In addition, pay television service itself, the primary programming 

source of an SMATV system, has been preempted from state and local regula­
tion. J)/ First Re po rt and Order in Docket Nos. 19554 and 18893, 32 FCC 2d 1

(1973); Hrookhaven Cable TV Inc. v. Kelley , s u p r a . Although Brookhaven 

primarily addresses pay cable rates, it. clearly supports this preemption. In 

B r o o k h a v e n , the district court stated at page 1223:

The FCC has determined that rates for pay cable 

TV should be set by marketplace forces and not 

regulated by state or local authorities. The

(>/ We also recognize that many different types of signals, including broadcast 

signals, complete the satellite delivered programming complement of an SMATV 
system. All these signals, by their very nature, are interstate or affect

i n t e r s t a t e  com m erc e .  A 1 1 on 1)■ Dumont l.a l v ; , In c .  v . C a r r o l  1 , 184 F.2d  153, 154
(3rd Cir. 1950), cert, denied, 340 U..5. 929 ( 1951 ).



rationale behind this decision is simply that 

rate regulation can be expected to chill d e ve l op­

ment ol the new medium, whereas a free market 

environment should enable it to grow. Since the 

FCC has also determined that pay cable TV will 

increase programming diversity it follows that 

efforts to nurture and protect this infant medium 

will, likewise, result in an increase in p ro­
gramming variety. This same r ationale supported 

an earlier decision of the FCC to preclude rate 

regulation of another infant medium, subscription 

television (STV). (footnote omitted).

19. We believe that state or local government entry regulation of 
SMATV will "chill development" of this service or impede its growth. We 
therefore conclude that our preemption today will ensure continued development 

and increased programming diversity to viewers of SMATV.

20. We do not agree with NYSCCT that SMATV's reliance on technology 
similar to franchised cable should prevent us from ensuring its continued 
development. Nor are we persuaded by their hypothetical economic analysis of 

the effects on franchised cable television operations. This Commission is 

not an economic guarantor of competing communication technologies which may 

offer similar services to subscribers. Contrary Lo NYSCCT's assertion that 

preemption will stille the development nf broadband communications, we believe 

that this decision will encourage direct competition in a specific geographic 
area. From both a policy and a legal perspective, we find the arguments 

based on the interrelationship between SMATV operations and franchised cable 
television service to be virtually identical Lo arguments raised and rejected 

in the Orth-O-Vision proceeding. State or local government regulatory 
control over, or interference with, a federally licensed or authorized 

interstate communications service, intentionally or incidentally resulting in 

the supression of that service in order tc advance a service favored by the 

state, is neither consistent with the Commission's goal of developing a 

nationwide scheme of telecommunications nor with the Supremacy Clause of the 

Constitution. In addition, it would appear that in states such as New York, 

where Lranchised cable is provided access to multi-unit dwellings by state 
regulatory fiat, these services may co-exist, or at Least have the opportunity 

to compete for subscribers. See e.g., N.Y. Exec. I.aw 5828 (McKinney Supp.
1982).

21. However, we recognize that countervailing, state interests 
inhere in the present situation. Therefore, consistent with our action iu 

Orth-O-Vi s Lon , s u p r a , this document does not intend to preclude all state 

regulation. For example, we do not wish to preclude a state or locality from 

exercising jurisdiction over certain elements of an SMATV operatiun that 

properly may fall within its authority, such as zoning or public safety and 

health, provided the regulation in question is not undertaken as a pretext 

for the actual purpose of frustrating achievement of the preeminent federal 
objective and so long as the nonfederal regulation is applied in a non- 

discriminatory manner. Local authority over such concerns must

be exercised so that a local jurisdiction in fact does not inhibit or interfere 

with the delivery of interstate signals through the exercise of its authority. 
Certain countervailing state interests may be legitimate but would interfere ‘
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impermissibly with Che federal interest in establishing and maintaining 

interstate satellite program delivery. Our ruling herein applies to those 

aspects of a state or local regulatory process chat, while otherwise 

legitimate, are inextricably connected with the delivery of interstate 

signals and the development of receive points so that those si .als mav be 

transmitted to subscribers among the public. As this case stands todav, a 

superior court injunction inhibits the operation of ESC's SMATV system until 

Petitioner obtains a certificate of approval from the State of New Jersey. 

Although the record before us is not clear regarding petitioner's require­

ments in obtaining a certificate of approval from the state, there is no 

indication that the process would he pro forma, nor that delay in the 

initiation of service or termination of service would not be likely to occur.
For example, slrict application of the state cable law could entail a local 

franchise process and/or an evidentiary hearing at the state level, should 

any party object to the application. The consequence of regulatory inter­

vention in the instant matter already has been a termination of satellite 

video service to the public. A written inquiry from petitioner requesting 

guidelines on how to comply with state law remains unanswered, insofar as the 

record before us is concerned. We believe that this very uncertainty with 

respect to state and local regulatory requirements couLd well have a chilling 
effect on entrepreneurs who otherwise would enter the pay television market 

with offerings of satellite-transmitted program signals. We hold that 
aspects of the state regulatory process involving certification or registration 
and related procedural obligations stand as an obstacle to the accomplishment 

and execution of the full, purposes and objectives of the Commission. The 

potential for such state regulation to chill the development of SMATV service 

conflicts with our Congressional mandate, as embodied in the Communications 

Act, to foster the development of national communications service. Accordingly, 

we bold that this Mew Jersey certification process, as it applies to SMATV, 

is preempted. 7'

22. Part 

franchised cable sy 

to a subscriber, th 

to SMATV similar to 

syst e m s . The cable 
lation of SMATV, we 

because that medium 
tbit the Commission 

than as a matter of

ios opposing petitioner's request maintain that because 

steins and SMATV systems offer substantially the same service 

e Commission should establish a dual regulatory approach 
the scheme that currently exists for franchised cable 

television interests-argue that if we preempt local regu- 
should do the same for all facet 3 of traditional cable, 
also receives interstate signals. Wo agree with petitioner 

established this duality as a policy decision, rather 

law, based on franchised cable's use of the public-streets

7/ We recognize that in O r t h -0-Vi s i on , supra, the State of New York, in 

fact, had denied a Ilaichise inr the operation of an MATV system. In this 

case we I i ml the delay already created hv slate action to be analagous.



and rights of ways and the particular local interests considered applicable 
to a cable operator, generally chosen to serve the community as a whole. The 

Commission's Cable Television Keport and Order, 36 FCC 2d 143 (1972) discussed 

the subject of dual jurisdiction at page 207. We stated in that documet..:

. . . local governments are inescapably involved 

in the process because cable makes use of streets 

and ways and because local authorities are able to 

bring a special expertness to such matters, for 

example, as how best to parcel large urban areas 

into cable districts.

In the Coi m i s s i o n’s Hoport and Order in Pocket No. 202 72 , su p ra , we discussed 
the question of federal preemption ot cable television at page do 1 :

The ultimate dividing line, as we see it, rests 

on the distinction between reasonable regulations 

regarding use of the streets and rights-of-way 

and the regulation of the operational aspects of 
cable communications. The former is clearly 

within the jurisdiction of the states and their 

political subdivisions. The latter, to the 

degree exercised, is within the jurisdiction 

of this Commission. This is so because of the 

interstate nature of the medium as enunciated 
by the Supreme Court. (tootnoie omitted)

S e e  O r i  h - Q - V  i s  i o n , s u p r a , (>69 F . 2 d  a t  6 6 ,  n .  1 6 .

23. It is clear from the foregoing that the Commission possesses 

the authority to preempt state and local regulation of SMATV systems, and 
that, in fact, wc have either regulated and/or preempted the elements 

constituting such a system. 8 / In order to clear up any lingering doubt we 

do today, by this document, state our authority to and hereby do preempt 

state and local regulation of SMATV systems that have the effect of 

interfering with, delaying, or terminating interstate and federally 
controlled communications services.

25. Accordingly, IT IS ORDERED, That the relief requested under 
SccLiou 76.7 of the Commission's Holes, tiled on May 18, 1983, by Earth 

Satellite Communications, Inc. S CHANTED, to the extent indicated above.

FEDERAL COMMtIN ICA f IONS COMM ISS I ON

-12-

Will i.im .1. Tr it.11 ico

Her ret ary

8 / because of our previous declarations regarding the el . m e n t o l  SMATV, w e  

believe that this order is .1 clarification and consolidation of precedent and 
need not be treated as a rulemaking <r other expanded proceeding. We also 

believe that parties interested in this matter have had adequate notice to 
comment. See foot** *tes 1 and 5, supra.
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No. S1-1kS7

SONY CORPORATION OF AMERICA. E T  a l .. PET I­
TIONERS e. UN IVERSAL CITY STUDIOS.

INC.. ETC.. E T  AL.

O N  W R I T  OF CERTIORARI T O  T H E  U N I T E D  S T A T E S  C O U R T  OF 
A P P E A L S  F O R  T H E  N I N T H  CIRCUIT

Syllabus

No. -l-'.'.-T  Argued January IS. 19S:;—Rearcued October It, ItfSil— 
Decided January 17, 19S-J

Petitioner S' ny Corp. manufactures home video tape recorders (VTR'sl, 
.mil markets them through retail establishments, some of which are also 
petitioners. Respondents own the copyrights on some of the television 
programs that are broadcast on the public airwaves. Respondents 
brought an action against petitioners in Federal District Court, alleging 
that VTR consumers ha,i neen recording some of iespondents' copy­
righted works 'hat had been exhibited on commercially sponsored televi­
sion and therenv infringed respondents' copyrights, ar.d further that pe­
titioner* wore llardo for such copyright infringement because of their 
■n,.r .' ting "I the VI R's. Respondents sougnt money damages, an eq- 
i t.ia.c lo.wint'.ng of profits, an.l an injunction against the manufacture 
md marketing of the VTR's The District Court denied respondents all 
rrdief.,noiding that nonconimercinl home use recording of material broad* 
c i-t out the puiiiie airwaves wax a fair Use of copyrighted works and did 
ri it .' rw u '.e  c pvrignt infringement, and that petitioners could not he 
he. I '  it*)* i> eonif .butnry infringers even if the home use of a VTR a.i* 
••■ti-iilered an ir.fr tupng u*e The Court of Appeals reversed, holding 
; • titioM 'r lianie f ir  ••ontr.t•<! <ry infringement and order mtt the District 
i.'.iur t-  ii'i.a iti appropriate renef, 

tt'l<l. The -ale of the VTR's to the general public does not constitute con­
tributory infringement it respondent*' copyrights.

a The pr .tectum given to copyrights is wholly statutory, and. in a 
case like thi ■ in ‘Abn h Congress has not plainly marked :he course to be 
followed t > the judiciary, tins Court must be circumspect in construing 
the -c i, e of rights created by a statute th t never contemplated siicn a 
calculus of interest v \ny individual may ri produce a copyrighted work 
for a "fair u. e ", the copyright owner does not poas«>J the exclusive right 
to such a use.

ih) Knlm i Ci. v. Harper lim it,en, Ltrj V. S. 55, does not support re- 
spondcnt*' novel theory that supplying '.he "means'' to accomplish an in­
fringing activity and encouraging that activity through advertisement 
are lufi'u.rot to establish liability for copyright infringement. This case 
does not fall in the cn'egory of those in w hich it is manifestly just to im- 
poxe vicarious liability because the "contributory”  infringer itm  in a p o ­

sition to control the use of copyrighted works by .others ar.d had author­
ized the u e without permission from the copyright owner. Here, the 
only contact between petitioners and the users of the VTR's occurred at 
the moment of sale. And there is no precedent for imposing vicarious 
liability on the theory that petit, ,.ier» sold the VTR's with constructive 
knowledge that thetr customers might use the equipment to make unau­
thorized copies of copyrighted material. The sale of copying equipment, 
like the sale of other articles of commerce, does not constitute contribu­
tory infringement if  the product Is widely used for legitimate, unob­
jectionable purposes, or, Indeed, is merely capable of substantial 
noninfringing uses.

(c) The record and the District Court's findings show t i l  that there is a 
significant likelihood that substantial numbers of copyright holders who 
license their works for broadcast on Ircc television would not ohjeet to 
having thetr broadcast ll/ne ihifted by private viewers (i. recorded at 
a i.me when the VTR owner cannot view the broadcast so that tt can be 
watched at a later timet: and Ikr that '.here is no likelihood that time* 
shifting would ran .e nonmimmaJ harm to the potential market for, or the 
value of, respondents’ copy. Ighted works. The VTR's are therefore ca- 
paiile of .jbvtanttaJ noninfringing utei Private, noncommercial tunc- 
shifting in the home satisfies this i tandard of noninfringing uses both be­
cause respondents have no right to prevent other copyright holders from 
authorizing such time-shifting fop their programs, and heraiae the Dis­
trict Court's findings reveal that even thp unauthorized home ttrne*shift­
ing of respondents' programs is legitimate fair use,

'i-VJ F -’ I ‘•"*■1. reversed.

Srr.vrvx. J , delivered the .pinion of the Court in which DL'KCCK. C. J.. 
and Brennan, White, and O'Connor. JJ,, Joined. Hu c k m l n . J., filed 
a d: -entmg opinion in which Marshall, Powell, and ReilNQt iS'f. JJ-. 
joined

JUSTICE S t e v e n s  de livered the opinion o f  the Court.
Petitioners manufacture and sell home video tape record­

ers. Repontlents own the copyrights on some of the televi­
sion programs that are broadcast on the public al-waves. 
Some members of the general public use video tape recorders 
sold by petitioners to record some of these broadcasts, as 
well as a large number of other broadcasts. The question 
presented is whether the sale of petitioners’ copying equip­
ment to the general public'violates any of the rights con­
ferred upon respor, lents by the Copyright .Act.

Respondents commenced this copyright im’ringment action 
against petitioners in the United States District Court for the 
Central District of California in 197<i... Respondents alleged 
that some individuals had ased Betamax video tape recorders 
(VTR’s) to record some of respondents' copyrighted works 
wnich had been exhibited on commercially sponsored televi­
sion and contended that these individuals had thereby 
infringed respondents' copyrights. Respondents further 
maintained that petitioners were liable for the copyright 
infringment allegedly committed by Betamax consumers be­
cause ui petitioners' marketing of the Betamax VTR's.1 Re­
spondents sought no relief against any Betamax consumer. 
Instead, they sought money damages and an equitable ac­
counting of profits from petitioners, as well as an injunction 
against the manufacture and marketing of Betamax VTR's.

After a lengthy trial, the District Court denied respond­
ents all the relief they sought and entered judgment for peti­
tioners. 4S0 F. Supp. 429 (1979). The United States Court 
of Appeals for the Ninth Circuit reversed the District Court’s 
judgment on respondent's copyright claim, holding petition­
ers liable for contributory infringment and ordering the Dis­
trict Court to fashion appropriate relief. G59 F. 2d 903 
(19dl). We granted certiorari, 437 U. S. 1110 (19S2); since 
we had not completed our study of the case last Term, we or­
dered reargument, U. S .  (19H3). We now reverse.

An explanation of our rejection of respondents’ unprece­
dented attempt to impose copyright liability upon the distrib- 
ntnr.'i of copying equipment requires a quite detailed recita­
tion of the findings o f the District Court. In summary, those 
findings reveal that the average member of the public uses a 
VTR principally to record a program he cannot view as it is 
being televised and then to watch it once at a later time. 
This practice, known as "time-shifting," enlarges the televi­
sion viewing audience. For that reason, a significant 
amount, of television programming may be used in this man­
ner without objection from the owners of the copyrights on 
the programs. For the same reason, even the two respond­
ents in this case, who do assert objections to time-shifticg in 
this litigation, were unable to prove that the practice has im­
paired trie commercial value ol their copyrights or has cre­
ated any likelihood of future harm. Given these findings, 
there is no basis in the Copyright Act upon which respond­
ents can held petitioners liable for distributing VTR’s to the 
general public. The Court of Appeals’ Holding that respond­
ents are entitled to enjoin the distribution of VTR's, to collect 
royalties on the sale of such equipment, or to obtain other re­
lief. if affirmed, would enlarge the scope of respondents' stat­
utory monopolies to encompass control over an article of com­
merce that is not the subject of copyright protection. Such 
an expansion of the copyright privilege is beyond the limits of 
the grants authorized by Congress,

' Th.- re»|xmq*nt» »l»o aaaertrd zaures of action under *tat« law and
I filia l of the Trademark Act of HMti, CO Stat. 441. IJ L\ S. C. 111251*). 
These cLim i .ire not before tKU Court.
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The two respondents in this action, Universal Studios, Inc. 
and Walt Disney Productions, produce and hold the copy­
rights on a substantial number of motion pictures and other 
audiovisual works. In the current marketplace, they can 
exploit their rights in these works in a number of ways: by 
authorizing theatrical exhibitions, by licensing limited 
showings on cable and network television, by selling syndica­
tion rights for repeated airings on local television stations, 
and by marketing programs on prerecorded videotapes or 
videodiscs. Some works are suitable for exploitation 
through all o f these avenues, while the market for other 
works is more limited.

Petitioner Sony manufactures millions of Betamax video 
tape recorders ar.d markets these devices through numerous 
retail establishments, some of which are also petitioners in 
rKo ; ction.-' Sony’s Betamax VTR is a mechanism consist­
ing of three basic components: (1) a tuner, which receives 
electromagnetic signals transmitted over the television band 
of the public airwaves ami separates them into audio and vi­
sual signals: (2) a recorder, which records such signals on a 
magnetic tape: and (3) an adapter, which converts the audio 
and visual signals on the tape into a composite signal that can 
be received by a television set.

Several capabilities of the machine are noteworthy, The 
separate tuner in the Betamax enables it to record a broad­
cast off one station while the television set is tu^cd to another 
channel, permitting the viewer, for example, to watch two 
simultaneous news broadcasts by watching one “ live" ar.d re­
cording the other for later viewing. Tapes may be reused, 
and programs that have been recorded may be erased either 
before or after \ iewing. A timer in the Betamax can be used 
to activate and deactivate the equipment at predetermined 
times, enabling an intended viewer to record programs that 
are transmitted when he or she is not at home. Thus a per­
son may watch a program at home in the evening even 
though it was broadcast while the viewer was at work during 
the afternoon. The Betamax is also equipped with a pause 
button and a fast-forward control. The pause button, when 
depressed, deactivates the recorder until it is released, thus 
enabling a viewer to omit a commercial advertisement from 
the recording, provided, of course, that the viewer is present 
when the program is recorded. The fast forward control en­
ables the viewer of a previously recorded program to i n the 
tape rapidly when a segment he or she does not desire to see 
is being played back on the television screen.

The respondents and Sony both conducted surveys of the 
way the Betamax machine was used by several hundred own­
ers during a sample period in 1D78. Although there were 
some differences in the surveys, they both showed that the 
primary use of the machine for most owners was “ time-shift­
ing,"— the practice of recording a program to view it once at 
a later lime, and thereafter erasing it. Time-shifting en­
ables viewers to see programs they otherwise would miss be­
cause they are not at home, are occupied with other tasks, or 
are viewing a program on another station at the time of a 
broadcast, that they desire to watch. Both surveys also

The four retailer* aie Carter. Hawley. Hales. Store*. Inc.; Associated 
Dry Goods Carp.; Federated Department Stoic* Inc.; m il Henry* Cam­
era Corp. The principal defendant* are Sony C«.*poratlon, the manufac­
turer of the ei|uiprnent. and lit  wrmlly owned sutwiil ary. Sony Corporation 
of America. The advertising agency of Doyle, Dan*. Humboek, Inc.. also 
involved in marketing the Bt-tamax. is alao a petiti liter. An Individual 
VTIt aver. Willis Griffiths. w u  named a* a defendant 1 1 the District Court, 
lull respondent sought no relief against him. Griffiths l* not a petition r 
fo r  convenience, we shall refer to petitioner-! collectively a.* Sony

showed, however, that a substantial number of interviewees 
had accumulated libraries of tapes.1 Sony’s survey indi­
cated that over SOCc of the interviewees watched at least as 
much regular television as they had before owning a 
Betamax.* Respondents offered no evidence of decreased 
television viewing by Betamax owners.1

Sony introduced considerable evidence describing televi­
sion programs that could be copied without objection from 
any copyright holder, with special emphasis on sports, reli­
gious, and educational programming. For example, their 
survey indicated that 7.3Cc of all Betamax use is to record 
sports events, and representatives of professional baseball, 
football, basketball, and hockey testified that they had no ob­
jection to the recording of their televised events for home 
use.4

Respondents offered opinion evidence concerning the fu­
ture impact of the unrestricted sale of VTR’s on the commer­
cial value of their copyrights. The District Court found, 
however, that they had failed to prove any likelihood of fu­
ture harm from the use of VTR’s for tirr ̂ -shifting. at 
-H3D.The District Courtis Decision

Tlie lengthy trial of the case in the District Court con­
cerned the private, home use of VTR’s for recording pro­
grams broadcast on the public airwaves without charge to the 
viewer. No issue concerning the transfer of tapes to other 
persons, the use of home-recorded tapes for public perform­

1 A.1 evidence of l.ow a VTIt may In* used, respondents offered the testi­
mony uf William Griffiths Griffiths, althnugh named .vs an individual de­
fendant. w u  a client of plaintiffs' law linn. The District Court sumir.v 
ricc-d h's testimony a.i follows:
"He owr.s approximately Uo tape*. When Griffiths touch'. h:.> Detain an. 
he intended not only to tiine- hift ireeonl. play-hack ar.d then i raaei h a t  

nbo to oiulil a library of cassettes. Maintaining a library, however, 
proved too espeiiMvr, and he is now erasing some earlier '.apes and reusing 
them.

"Griffiths copied about -0 minutes of a Universal motion picture called 
'Never Give An Inch,' and two episodes I om Universal television cries 
entitled ‘Baa Baa Black Sheep' ami 'Holmes and Yo Yo.' He would have 
erased each of these but for the request of plaintiffs' counsel that it be Kept. 
Griffiths alio testified that he had copied hut already erased Universal 
films called 'Alpha Caper' (erased before anyone save it) and 'Amelia Ear- 
hart.' At the tune of his deposition Griffiths did not intend to keep any 
Universal Him m hi* library.

"Griffith* has also recorded documentaries, news broadcast*, sporting 
events and political p re grams sum as a rerun of the Nl.vote Kennedy de­
bate." -ISO F Supp.. at 436-137.
Four other witnesses testified to having engaged in similar activity

'The District Court summarized some of the findings in these-iur.eys a* 
follow*:
“ According to plaintiffs' survey, 7 5 .0  of the VTIt owners use their ma- ”  
chines to record for time-shifting purpose* half or most c.f the time. De­
fendants' survey showed that tei'.c of the Betamax owner* had used the ma­
chine to record program* they otherwise would have missed.
“ When plainUlf* asked interviewees how many cassettes were in tneir l i­
brary, 55,8le odd there were 10 or fewer. In defendants' survey, of the 
total programs viewed by interviewees in the past month. 70.4*7 had been 
viewed only that one time and for 57.9*1, there were no plans for further 
viewing.'' I.*0 F. Supp., at Idd.

' “dl.'J 'f of the defendants' interviewees watched the same amount or 
more of regular television as they dio before owning a petunias 
reported their frequency of movie going was unaffected by L’ctamax." 4MJ 
F. Supp., at 43!>.

4See 1M, Fvli. OT. Table 111): Tr. 2447-2450. 2P.O. 21*6-2467. 2515- 
2516. 2530-2531.

The trial also briefly touched upon demonstrations of the Betamax By 
the retailer petitioners which wcro alleged to be infringment* by respond­
ent*. 'Die District Court held against respondents on thu claim. 4«0 F. 
Supp., at J.VJ—J57. the Court of Appeals affirmed this holding, 650 F. 2d, at 
976 and respondent* did not cross-petition on this Issue.
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ances. or the copying of programs transmitted on pay or 
cable television system:; was raised. See ISO F. Supp. 120. 
4H2-4:tt, 4-12 f l 070).

The District Court concluded that noncommercial home use 
recording of material broadcast over the public ainvaves was 
a fair use of copyrighted works ar.ci did not constitute copy­
right infringement. It emphasized the fact that the material 
was broadcast free to the public at large, the noncommercial 
character of the use, and the private character of the activity 
conducted entirely within the home. Moreover, the court 
found that the purpose of lid., use served the public interest 
in increasing access to television programming, an interest 
that "is consistent with the First Amendment policy of pro­
viding the fullest possible access to information through the 
public airwaves. Columbia Broadcasting System, Inc. v. 
Democratic Xational Committee, 412 U. S. 94, 102." 4-S0 F. 
Supp.. at 454.' Even when an entire copyrighted work was 
recorded, the District Court regarded the copying as fair use 
“ because there is no accompanying reduction in the market 
for ‘plaintiff’s original work.'” Ibid.

As an independent ground of decision, the District Court 
also concluded that Sony could not be held liable as a con­
tributory infringer even if the home use of a VTR was consid­
ered an infringing use. The District Court noted that Sony 
had no direct involvement with any Betamax purchasers who 
recorded copyrighted works off the air. Sony's advertising 
was silent on the subject of possible copyright infringement, 
but its instruction booklet contained the following statement:

“Telev ision programs, fiims, videotapes and ot..er ma­
terials may be copyrighted. Unauthorized recording of 
such material may be contrary to the provisions of the 
United States copyright laws." Id., at 4h<5.

The District Court assumed that Sony had constructive 
knowledge of the probability that the Bc.amax machine 
wouid be used to record copyrighted programs, but found 
•;.:r Sony merely sold a “ product capable of a variety of 
uses, some of them allegedly infringing." Id., at 441. It 
reasoned:

"Selling a staple article of commerce c. g,, a type­
writer, a recorder, a camera, a photocopying machine 
technically contributes to any infringing use subse­
quently made thereof, but this kind, o f ‘contribution,’ if 
deemed sufficient as a basis for liability, would expand 
the theory beyond precedent and arguably beyond judi­
cial management.

"Commerce would indeed be hampered if manufactur­
ers of staple items were held liable as contributory in­
fringers whenever they 'constructive!/ knew that some 
purchasers on some occasions would use their product 
for a purpose which a court later deemed, as a matter of 
first impression, to be an infringement." Ibid.

Finally, the District Court discussed the respondents' 
prayer for injunctive relief, noting that they had asked for an 
injunction either preventing the future sale of Betamax ma­
chines, or requiring that the machines be rendered incapable 
of recording copyrighted works off the air. The court stated 
that it had "found no case in which the manufacturers, dis­
tributors. retailers, and advertisers of the instrument en­
abling me infringement were sued by the copyright holders,"

■■Du' court also found mat thi« "access is not just a matter of conve­
nience. as plaintiffs have suggested. Access has been limited not simply 
by inconvenience hut by the basic need to work. Access to the better pro- 
cram h is abo hren limited by the competitive practice of counterprogram- 
nvr.tr " !■" F. Supp.. at lit.

and that the request for relief in this case 'is unique." 4;0 
F. Supp., at 1(55.

It concluded that an injunction u\..; wholly inappropriate 
because any possible harm to respondents was outweighed by 
the fact that “ the Betamax couki stii! legally be used t<> 
record noncopyrighted material nr materia! whose owners 
consented to the copying. Ar. injunction would deprive the 
public of the ability to u^e the Betamax tor this noninfringing 
uiY-the-air recording." 4c.n F. Supp.. at 465.
The Court o f Appeals' Decision

The Court of Appeals reversed the District Court s judg­
ment on respondents' copyright ciaim. It did not set aside 
any of the District Court's findings o f fact. Rather, it con­
cluded as a matter of law that the home use of a VTR was not 
a fair use because it was not a "productive use.'”  It there­
fore held that it was unnecessary for plaintiffs to prove any 
harm to the potential market for the copyrighted works, but 
then observed that it seemed clear that the cumulative effect 
of mass reproduction made possible by VTR's wnuid tend to 
diminish the potential market for respondents' works. (551? 
F. 2d, at 974.

On the issue of contributory infringement, the Court of Ap­
peals first rejected the analogy to staple articles of commerce 
such as tape recorders or photocopying machines. It noted 
that such machines "may have substantial benefit for some 
purposes" and do not "even remotely raise copyright prob­
lems." Id., at 975. VTR's, however, are soid "for the pri­
mary purpose of reproducing television programming" and 
"virtually all" such programming is copyrighted material. 
Ibid. The Court of Appeals conc'udeu. therefore, that 
NTR's were not suitable for any subst Al noninfringing use 
even if some copyright owners elect ot to enforce their 
rights.

The Court of Appeals also rejected the District Court's re­
liance on Sony’s lack of knowledge that home use constituted 
infringement. Assuming that the statutory provisions defin­
ing the remedies for infringement applied also to the non- 
statutory tort of contributory infringement, the court stated 
that a defendant's good faith would merely reduce his dam­
ages liability but would not excuse the infringing conduct. 
It held that Sony was chargeable with knowledge of the 
homeowner's infringing activity because the reproduction of 
copyrighted materials was either "the most conspicuous use" 
or "the major use" of the Betamax product. Ibid.

On the matter of relief, the Court of Appeals concluded 
that "statutory damages may be appropriate," that the Dis­
trict Court should reconsider its determination that an in­
junction would not be an appropriate remedy; and, referring 
to "the analogous photocopying area," suggested that a con­
tinuing royalty pursuant to a judicially created compulsory li­
cense may very well be an acceptable resolution of the relief 
issue. G59 F. 2d, at 97G.

II
Article I, Sec. 8 of the Constitution provides t.iat:

"The Congress shall have Power . . .  to P ’ omote the 
Progress of Science and useful .Arts, by securing for lim­
ited Times to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries."

The monopoly privileges that Congress may authorize are 
neither unlimited nor primarily designed to provide a special

VI

'"Without .»‘productive use', i t. when copyrighted material is repro­
duced for its intrinsic use. the mass copying of the sort involved in this case 
precludes an application of fair use." 639 F. 2d. at 971-972.
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private benefit. Rather, the limited grant is a means by 
which an important public purpose may be achieved. It is 
intended to motivate the creative activity of authors and in­
ventors by the provision of a special reward, ar.d to allow the 
public access to the products of their genius after the limited 
period of exclusive control has expired.

"The copyright law, like the pat '̂ti. statute, makes re­
ward to the owner a secondary consideration. In fo x  
Film Corp. v. Doyal, 286 U. S. 123. 127. Chief Justice 
Hughes spoke as follows respe-ting the copyright mo­
nopoly granted by Congress. The sole interest of the 
United States and the prirr.try object in conferring the 
monopoly lie in the general benefits derived by the pub­
lic from the labors of authors.’ It is said that reward to 
the author or artist serves to induce release to the public 
of the products of his creative genius." United States v. 
Paramount Pictures. 334 U. S. 131. 158.

As the text of the Constitution makes plain, it is Congress 
that has been assigned the task of defining the scope of the 
limited monopoly that should be granted to authors or to in­
ventors in order to give the public appropriate access to their 
work product. Decause this task involves a difficult balance 
between the interests of authors and inventors in the control 
and exploitation of their writings and discoveries on the one 
hand, and society's competing interest in the free flow of 
ideas, information, and commerce on the other hand, our pat­
ent and copyright statutes have been amended repeatedly.11

From its beginning, the law of copyright has developed in 
response to significant changes in technology." Indeed, it 
was the invention of a new form of copying equipment— the 
printing press—that gave rise to the original need lor copy­
right protection." Repeatedly, as new developments have

" In  iis report accompanying the comprehensive revision of the Copy- 
rigfit Act in 1909, tin- Judiciary Committi.-i- of the House of Repro.--iit- 
ativc-s explained thb balance:

"The enactment of copyright legislation by Congress under the terms of 
the Constitution is not based upon any natural right that the author has In 
his writings,. . . but upon the ground that the welfare of the public will be 
served and progress of science and useful arts will be promoted by securing 
to authors for limited periods the exclusive rights to iheir writings.

“ In enacting a copyright law Congress must consider. . . two question*: 
First, how iniwh wall the legislation stimulate the producer and so benefit 
the public, and. second, how much will the monopoly granted be detri­
mental to the public? The granting of such exclusive rights, under the 
proper terms and conditions, confers a befiellt upon the public that out­
weighs the evils of the temporary monopoly." II. It. Rep, So. 2222. ilOth 
Cong., 2d Se.«s. 7 U'.iOD).

"Thus, for example, the development and marketing of player pianos 
and perforated roles of music, see White Smith Music Publishing (V  v. 
Apollo Co.. 2b'J C S. 1 I I'Jos), preceded the enactment of the Copyright 
Act of 1909; innovations in copying techniques gave rise to the statutory 
exemption fur library copying embodied in ‘ HM of the I97U revision of the 
Copyright law; the development of the technology that made it possible to 
retransmit television programs by cable or b.v microwave systems, see 
Fnrtmi/hthj Corp. v. Ciutcit Artists, ;i!i2 II. S. KUO I I'.nisl, and t\lipnm ip- 
f--r Carp v. CHS, llo  I'. S. 39-1 (1971). prompted the enactment of the 
complex provisions set forth in 17 I'. 8. C. 1 111 idi(2)i«) and S IllidnS ) 
alter years of detailed congressional study, see Eastern Micron inc. Inc. v. 
UohIiMiIij Sports, Inc., 091 F. 2d 12.3. 129 (CA2 ll».'2> 

lly  enacting the Sound Recording Amendment of 1971. So Slat .2*1. 
Congress also provided the solution to the “ record piracy" problems that 
had been created by the development of the audio tape recorder Sony 
argues that the legislative history of that Act, see especially H. Rep, No, 
InV, !*2r.d Cong.. 1st Sess.. p. 7. indicates that Congress did not intend to 
prohibit the private home use of either audio or video tape recording equip­
ment In view of o.tr disposition of the contributory infringement issue, 
we express no opinion on that question.

•'“ Copyright protection became necessary with the invention of the 
printing press and had its early beginnings m ihe lir it i-h  censorship laws. 
The fortunes of the law of copyright have always been closely connected

occurred in this country, it has been the Con cress that has 
fashioned the new rules that new technology made necessary. 
Thus, long before the enactment of the Copyright Act of 
1909, 35 Stat. 1075. it was settled that the protection gi'or. to 
cop;,Tights is wholly statutory. Wheaton v. Peters, 33 U. S. 
(8 Peters) 591, 661-o<32 (1S34). The remedies for infringe­
ment “ are only those prescribed by Congress." 77:o»t..son 
v. Hubbard. 131 U. 3. 123. 151 (16o9).

The judiciary’s reluctance to expand the protections af- 
foideii by the copyright without explicit legislative guidance 
is a recurring theme. See, e. g., Tele prom pier Corp. v. 
CBS, 415 U. S. 394 (1974); Fortnightly Corp. v. United A r t ­
ists, 392 U. S. 390 (1963): White-Smith Music Publishing Co. 
v. Apolio Co., 209 U. S. 1 (1S0S); Williams and Wilkins v. 
United States, ‘487 F. 2,i 1345 iCt. CI. 1973), affirmed by ar. 
equally divided court, 420 U. S. 376 (1975). Sound policy, as 
well as history, supports our consistent deference to Con­
gress when major technological innovations aiter the market 
for copyrighted materials. Congress has the constitutional 
authority and the institutional ability to accomodate fully the 
varied permutations of competing interests that are inev­
itably implicated by such new technology.

In a case like this, in which Congress has not plainly 
marked our course, we must be circumspect in construing the 
scope of rights created by a legislative enactment which 
never contemplated such a calculus of interests. In doing so, 
we are guided by Justice Stewart's exposition n: the correct 
approach to ambiguities in the law of copyright:

"The limited scope of the copyright holder’s statutory 
monopoly, like the limited copyright duration required 
by the Constitution, rellects a haiar.ee of competing 
claims upon the public interest: Creative work is to be 
encouraged and rewarded, but private n  tivmion must 
ultimately serve the cause of promoting broad put lie 
availability of literature, music, and the other arts, fhe 
immediate effect of our copyright law is to soctir ■ a fair 
return for an ‘author’s’ creative labor. Dm the ultimate 
aim is, by this incentive, to stimulate artistic creativity 
for the general public good. 'The sole interest of the 
United States and the primary object in conferring the 
monopoly,’ this Court has said, ’lie in the general bene­
fits derived by the public from the labors of imthors.' 
Fuj: Film Corp. v. Dogul, 286 U. S. 123. 127. Ken­
dall v. li ’ iu.xor 21 How. 322, 327-1(28: Grant v. Hay- 
mond, 6 Pet, 218, 211-242. When technological change 
has rendered its literal terms ambiguous, the Copyright 
Act must he construed in light of this basic purpose." 
Twentieth Century Music Corp. v, Aiken. 422 U. S. 151. 
156 (footnotes omitted).

Copyright protection "subsists . . .  in original works of au­
thorship fixed in any tangible medium of expression." 17 
U. S. C. § 102(a). This protection lias never accorded the 
copyright owner complete control over all possible uses o f his 
work." Rather, the Copyright Act grants the copyright

with iruciium of expression, mi the one himii. .ir.,1 with tccunological im­
provements in means of dissemination. or, the other tiucceisive ages 
have drnwn different balance* among tin* inttiri--i of tin- writer in the con­
trol .oid exploitation of fils intellectual property, the related interest of the 
publisher, an,l the eornpetmc interest of society in the omraminvled dii- 
semination of ideal," Foreword to B. Kapi.in, An t'r.hunried \':ew of 
Copyright vii-vm (19671,

"See, c. tj.. White Smith Mime Publishing Co. v. A/.oUo Co , 209 L‘ . S. 
I. 19(1908); cf. Deep South Packing Co. v. Loth ram Corp., 4o*> U. S. 518. 
530-5111 (1972). While the law has never recognized an author's right to
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ho'uier “exclusive" rights to use ar.d to authorize the use of his 
work in five qualified ways, including reproduction o f the 
copyrighted work in copies. Id., 5106." All reproductions 
if the work, however, are not within the exclusive domain of 
the copyright owner: some are in the public domain. Any in­
dividual may reproduce a copyrighted work for a "fair use;" 
the copyright owner does not possess the exclusive right to 
sach a use. Compare id., § ICG with id.. § 107,

".Anyone who violates any of the exclusive rights of the 
copyright owner," that is. anyone who trespasses into his ex­
clusive domain by using or authorizing the use of the copy­
righted work in one of the five ways set forth in the statute, 
"is an infringer of the copyright." Id., §.501(a). Con­
versely. anyone who is authorized by the copyright owner to 
use the cop-righted work in a way specified in the statute or 
who makes a fair use of the work is not an infringer of the 
copyright with respect to such use.

The Copyright Act provides the owner of a copyright with 
a potent arsenal of remedies against an infringer of his 
work, including an injunction to restrain the infringer from 
violating his rights, the impoundment and destruction of all 
reproductions of his work made in violation of his rights, a 
recovery of his actual damages and any additional profits re­
alized by the infringer or a recovery of statutory damages, 
and attorneys fees. I d . ,  •§§.502-505."

The two respondents in this case do not seek relief against 
the Betamax users who have allegedly infringed their copy­
rights. .Moreover, this is not a class action on behalf of all 
copyright owners who license their works for television 
broadcast, and respondents have no right to invoke whatever 
rights otla r copyright holders may have to bring infringe­
ment actions based oil Betamax copying of their works.1* As

absolute control " f  his w ork, the natural tendency o f  legal rights to express 
them selves it ab-oh ite term s to the exclusion uf .ill else is particularly pn>- 
•lout.red in :!  e h.atory o f  the constitutionally sanctioned m onopolies o f  the 
.•onyrtghl ar. I the patent. S ee e. U n ited  S to le s  v. P a ra m o u n t P ic - 
'a re s . 224 U. S. 1 11. 150-158 <19 IS) (copyright owners claiming right to tie 
license o f  ono film to license o f  another under copyright law): P a t  F i lm  
C o rp . v . D m ,a t. 2615 U .  S . 106 ( 19:12) (copyright ow ner claiming copyright 
renders it immune from  state taxation o f  copyright royalties); ttnhtm- 
M en~.il Co. v, S t ra u s ,  210 U, S. 229, 249-251 (190s) (copyright owner 
claim ing ’.h it  a right to fix resale price o f  his works within the scope o f  his 
copyright); lu t e n ia t in u a l B u s in e s s  M ach ines  v. U n ited  S ta tes , 298 U . S. 
121 1 1926' I patentees claiming right to tie sale o f  unpatented article to lease 
j f  patented device).

•Section l' 6 o f  the Act provides:
" 'S u b je c t  t< sections 167 through 115, the ow ner o f  copyright under this 

title has the exclusive rights to  do and to authorise any o f  the following: 
1 1) to  reproduce the copyrighted  work in copies or phonorecards;
•21 to prepare derivative works based upon the copyrighted  work: 
id) to distribute copies or phonorecards o f  the copyrighted w ork to 

the puhnc by ,  tie o r  other transfer o f  ownership, or by rental, lease, or 
lending:

(41 in tne eas- o f  literary, musical, dram atic, and choreographic works, 
pantoinirr.es, am: m otion pictures and other audiovisual works, to  perform  
the copyrighted cork  publ.ely; and

• #> in the case if  literary, musical, dram atic, and choreographic works, 
pantomimes, and t ictornd. graphic, o r  sculptural works, including the indi­
vidual images ot a ..muon picture or other audiovisual w ork, to display the 
■•'oynehtcd work p tb lid y ,"

reaver, .anyone who willfully infringes the copyright to reproduce a 
motion :■ . f . r e  f.-.r purp- es o f  rt mmerciai advantage or private financial 
ga.n s ; o c :  tocrim m ai p . :. i ’ cs o f  o re  y x r  imprisonment and a 525,Him 
• .-r r t I t  I'.n: :tfcn -e ar.d - t o  ' ' a n  imprisonment and a 450,060 fine for 

* -bse-rcer-. :f. r -e , 17 I.’ , C. i .a > »a i. and the fruits and u i'tru - 
rs  i !• » re ire  f.r fcited  upon conviction, id ., J ictiib l.

’  -s c r f u r i ,  » f  fe ;eot r -sp en d cm ’s attempt to cast this action as 
' t v s :  e • . t  r a -v a.-:. - a o f  the positions taken by jin ir t  with

'  C>— »*'. .--.crests » 'e i their ittem fX to t r r it  the statements made by 
,-e thus c u e . 6 ee  B r.e f ta r  Respondent. at I. and n. 1 .6 . 

-■ • iM  *. The state-i d e - je s  o f  a m ia  con certing  the outcom e of

was made clear by their own evidence, the copying of the re­
spondents’ programs represents a small portion of the total 
use of VTR’s. It is, however, the taping of respondents own 
copyrighted programs that provides them with standing to 
charge Sony with contributory infringement. To prevail, 
they have the burden of proving that users of the Betamax 
have infringed their copyrights and that Sony should be held 
responsible for that infringement.

i l l
The Copyright Act does not expressly render anyone liable 

for infringment committed by another, hi contrast, the Pat­
ent Act expressly brands anyone who "actively induces 
infringment of a patent" as an infringer. 35 U. S. C. § 27Ub>, 
and further imposes liability on certain individuals labeled 
"contributory”  infringers, id,, s 271(c). Tne absence of such 
express language in the copyright statute does not preclude 
the imposition of liability for copyright infringments on cer­
tain parties who have not themselves engaged in the infring­
ing activity.1' For vicarious liability is imposed in virtually 
all areas of the law, and the concept of contributory infringe­
ment is merely a species of the broader problem of identify­
ing the circumstances in which it is just to hold one individual 
accountable for the actions of another.

Such circumstances wore plainly present in Kalem Co. v. 
Harper Brothers, 222 U. S. 55 (1911). the copyright decision 
of this Court on which respondents place their principal reli­
ance. In Kalem, the Court held that the producer of an un­
authorized film dramatization of the copyrighted book Ben 
Hur was liable for his sale of the motion picture to jobbers, 
who in turn arranged for the commercial exhibition of the 
film. Justice Holmes, writing for the Court, explained: 

"The defendant not only expected hut invoked by ad­
vertisement the use of its films for Irarnatie reproduc­
tion of the story. That was the most conspicuous pur­
pose for which they could be used, and the one for which 
especially they were made. If the defendant did not 
contribute to the infringement it. is impossible to do so 
except by taking part in the final act, It is liable on 
principles recognized in every part of the law." 222 
U. S.. at fi3.

The use for which the item sold in Kalem had been "espe­
cially" made was, of course, to display the performance that 
had already been recorded upon it. The producer had per­
sonally appropriated the copyright owner’s protected work 
and, as the owner of the tangible medium of expression upon 
which the protected work was recorded, authorized that use

this or any litigation arc no substitute for a class action, are not eviilence in 
the caxe, anil do not llitlili'itcc our decision: we exam ine an umu’c h j  cu ria e  
b rie f solely for w hatever aid it provides :n analyzing the legal questions be­
fore us.

"A n  the District Court correctly  observed , how ever, '".he lines betw een 
direct infringem ent, con tributory mfringrr.ent, and vicarious liability are 
not clearly drawn. . . ISO K Supp. 157-158. The lack o f  clarity  in this 
area may. in part, be attributable to the fact that an Infringer is not m erely 
one who uses a work without atlthon.'.tuon by the copyright ow ner, but 
also one who authorizes the use o f  a copyrighted  work w ithout actual au­
thority from the copyright owner.

W e note the parties' statements that the questions o f  petitioners' liabil­
ity under the "doctrines" .if "direct infringem ent ’ and "vicarious liability" 
are not nominally before this Court, Com pare Respondents' B rief, at 9. n. 
22. II , n. :«l with Petitioners' Reply B rief, at I, n. 2. We also observe, 
how ever, that reasoned analysis Of respondents' unprecedented con tribu­
tory infringem ent claim necessarily entails consideration o f  argum ents and 
case law which may also he forwarded under the other labels, and indeed 
the parties to a large extent rely upon such arguments and authority in 
support o f  their respective positions on the issue o f  con tributory 
infringement.

$
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by his sale of the film to jobbers. But that use ot the film 
was not his to authorize: the copyright owner possessed the 
exclusive right to authorize public performances of his work. 
Further, the producer personally advertised the unau­
thorized public performances, dispelling any possible doubt 
as to the use of the film which he had authorized.

Respondents argue that Kalem stands for tne proposition 
that supplying the "means" to accomplish an. infringing activ­
ity ar.d encouraging that activity through advertisement are 
sufficient to establish liability for copyright infringement. 
This argument rests on a gross generalization that canr.ot 
withstand scrutiny. Tne producer in Kalem did not merely 
provide the "means” to accomplish an infringing activity; the 
producer supplied the work itself, albeit in a new medium uf 
expression. Petitioners in the instant case do not supply 
Betamax consumers with respondents' works; respondents 
do. Petitioners supply a piece of equipment that is generally 
capable of copying the entire range of programs that may be 
televised: those that are uncopyrighted, those that are copy­
righted but may be copied without objection from the copy­
right holder, and those that the copyright holder would pre­
fer not to have copied. The Betamax can be used to make 
authorized or unauthorized uses of copyrighted works, but 
the range of its potential use is much broader than the par­
ticular infringing use of the film Bcu H tir involved in Kalem, 
Kalem does not support respondents' novel theory of 
liability.

Justice Holmes stated that the producer had "contributed" 
to the infringement of the copyright, and the label "contribu­
tory infringement" has been applied m a number uf lower 
court copyright cases involving an ongoing relationship be­
tween the direct infringer and the contributory infringer at 
the time the infringing conduct occurred. In such cases, as 
in other situations in which the imposition of vicarious liablity 
is manifestly just, the "contributory" infringer was in a posi­
tion to control the use of copyrighted works by others and 
had authorized the u.e without permission from the copy­
right owner, ' This case, however, plainly doe.-, not fall in

"Tlu.* so-called "ilanre hull eases," F o o n M u m? i ',<ep v. Han S la te  
H arn e ss  l i a i s e  tea ring  and  H ren ting  .b a i l .  "«.VI P 2d 1212 K.'AI 1977)
• racetrack retained infringer to supply im iae to paying i'» ti)tin-r-i; l i F / 'A  
M U S IC , h ie . v D ingus M e t ie rs  Cn  , 122 I- Supp. 72 i\V. I) Mu. 1977) 
(cocktail lounge hired muaicimu to supply nui.ee to pitying cuntonicrm: 
D re am la n d  H a ll Ito om  v. Sh ap iro , l le r n s ln n  ,v C o,. 26 F 2d 2,VI l(IA7 
1929) (dance hall hired orchestra to supply music to  paying custom ers) are 
uftcn  contrasted with the »o-eillod iandlord-tenant cates, in which land­
lords who leased prem ises to  a direct infringer for a fixed rental and did not 
participate directly In any infringing activity were found not to ho liable for 
contributory infringem ent. F  g ., D eu ts rh  v. A rn o ld ,  9.8 F. '2d t'.stl U '.t2  
I92h).

In S h a p iro , H eruste in  ,C- Ci > v I I  I . , l i t r e  it C o  . 216 ! '. 2d dot (CA2 
1962) the ow n er o f tw enty-three chain More* retained the direct infringer 
to  run its reeiod departments- Die relationship was structured as a h- 
censing arrangem ent. so that the defendant Imre none o f the business risk 
o f  running the departm ent. Instead, it received lu’7 or 12'! o f  the d ir  et 
in fringer's gross receipts. The Court o f  Appeals concluded:
"(The danco-hall c.i.u-s| and this one lie closer on the spectrum to the -on* 
plnyer-cm ployee model, than to the landlord-tenant tumid. On the par­
ticular facts before u s . . , Oreen's relationship to Us infringing lHTn-.ee, a» 
well as its strong concern for the financial success o f  the phonograph teeurd 
concession, renders it liable for the unauthorized -ab-s o f  the 'bootleg ' 
records.
T P ,h e imposition o f n ca r to n i liability in the case before u.s cannot be 
deemed unduly liandi or unfair 'i t e e n  has the pow er to police caredully 
the conduct o f  Its concessionaire, our judgm ent will sunpiy encourage it to 
do so. thus placing r*s|iun*ibilit)‘ where it can and should be effectively ex- 
erciied  "  Id  . at .PW iempli.nl* in original)

that category. The only contact between Sony and the users 
of the Betamax that is disclosed by this record occurred at 
the moment of sale. The District Court expressly found that 
"no employee of Sony, Sonarn or DDBI had either direct in­
volvement with the allegedly infringing activity or direct con­
tact with purchasers of Betamax who recorded copyrighted 
works off-the-iir," 480 F. Supp.. at 460. And it further 
l'our.d that "there was no evidence that any of the copies 
made by Griffiths or the other individual witnesses in this 
suit were influenced or encouraged by [Sony’s] advertise­
ments." I b i d .

I f  vicarious liability is to he imposed on petitioners in this 
case, it must rest on the fact that they have sold equipment 
with constructive knowledge of the fact that their customers 
may use that equipment to make unauthorized copies of copy 
righted material. There is no precedent in the law of copy­
right for the imposition of vicarious liability on such a theory. 
T ie closest analogy is provided by the patent law cases to 
which it is appropriate to refer because uf the historic kinship 
between patent law and copyright iaw. •*

In the Patent Code both the concept of infringement and 
the concept of contributory infringement are expressly de­

lii i le rs r .n -lii P u h t is k iig  C o rn . C w mi A rtis ts  M anagem en t. t ” c .
412 F . 22 1159 i< 'A2 1971). file d irect infringers returned :he  con-.r-.uutory 
in fringer !-> manage :i;«-ir | oriorrnarees. I’he con tribu tory  infringer
would contact each Uir- infringer, ontatn tr.e t itle - o f '.He musical - i.rnji.i- 
sitior* in lie | crto rm ed . prin t the p rogram s. a.-nj then e .. tr.e pr'-er.ut.s (-> 
us • • .vti local organ ;:.iii.j-!.- tor d istribution  :,.e  tim e o f the l i r e v : :r . : r tr.ge- 
Itlent Id  . .it I M l IT. - (V .u r. Ill' Appeals emphasize I tr .lt c-e ' f t  
lo ry  .n fringer h.-.d tao-.vleiigc tnat tn - u r : t - *.*> n-.ar.. s .e j  .u -re
j-erfi.rinmg •.*•>(>>righ t-d  w ork-. was in a |- .t-.on -,u     1 '.c  r i i f ; g-.-.g
tatllil JCl o f  I he art: ts . ar.'i d e ll Veil ill.slant;;.! : i-lie. Z 1 :1 ?;i -.* I
'h e  prm n ry  lilfru-.ger-J

bi.SVrc. n l!em * ,C o l'iin lim  .l/.i-sir. h e  Wu/w f  •'
Supp 299 iSlJN Y l!i,:6>. - lireit .nirm.-i-r m . i n u f i i * - l  ,iv- i 1
leg u -cord i. In •li-n;..ng a itv'taii. I -r  smmary --let- -r.t • e .
i m .it held that im- in fr in g e r , a I-. • r.'..-.ng ..a i.-y . ”  --..r..- -. a
:ulv> rtt.-ed the infringer'* work*. and in ........n ic e  ■- la y  tr.nt <»*-ii at. t
m,iiIhI the infringing good - eo-iul ,6 , . • Iv .u  . .: -run  -. . >.u '
di-ntniuitrulrd that they knew or should liavt- known it. i t : ■ • -e re  d ia ling  
hi illegal goads.

" F ,  g . , U n ite d  S tates e. P a h ii iio iin t P ic tu re s , d'Al C S I I  ;.V- p .-i-i 
F a s  F i lm  C o rp . v D m p il, 2h'l L'. 8. li"i. I l l  '19126 l l 'f .  u • ■■ m .d  iJn n a .d  
inn  v. Pe te rs  unit t l r g g ,  22 U S, ■*)91, 6.'i7 6'm I IS ! Il "ho tw o area- ol 
the law1, naturally, are not identical twin... and we •• u-tei-e the .'aut.ofi 
which we have expressed In the past in applying doelr.tie f um o.ated  in ode 
area to the other. .See generally, .Wilier v. jt'frin, <47 b’ .9 1 .2 1 7 -2 1 *  
(1954); U ah b s -M e rrt ll C o  v. S t r a in ,  210 I ', S. 229, 145. IW si 

W e have consistently rejected file pr 'position rli.it a similar kinship e x ­
ists betw een copyright law and trademark law, and in the process o f  doing 
so have recognized the basic similarities betw een copyrights arid paler,(s. 
The T n id e -M a rk  Cu es. Ilk) L’ . S. t-2. 91-92 l l* 7 9 '. -e a7,o. U n ite d  l>n ,g  
( ‘.i v. lie c tn n in  C o .,  2I.T U . .S tu), 97 l fillxiltradoniark right "ha* little or 
no analogy" to  copyright or patent), M e l.,.in  v F irm in g , 96 (.’ o  21.7. 254 
ilsTT), C a n a l Cn  v. ( ' la r k ,  12 Wall. 111. 222 I -7 I)  tiivvn the fiinda. 
mental d ifference* betw een copyright law and trademark la w . .n thi* cop y ­
right case we do not look to the standard for contributory m fr.ngeir.i nt >et 
forth III In ii'om l L a b o ra to rie s  v. Ie e i L a b o ra to rie s  156 1 i  * l| . -.VI-.-55 
119x21, which was rafted  to r  application in trademark c u e*  There t<> 
observed  that a m anufacturer or distributor could he hel i ;abie to 'h e  
owner o f  a trademark if it intentionally induced a merenaiit oow n  tr.e vn.i.u 
o f  iltnribu iiun to pa** otf it* product a* that o f  the trademark owner * or :i 
it continued to supply a product which could readily be | a sse t o il to a p a r­
ticular ni'-rrhant whom it knew was mislabeling the pn d let w ,th the trade- 
mark ow ner * inarK. If In u nm l'i  narrow stand,rd  lor cuntrinutor) 
trademark infringem ent governeu here, respondents claim d  contritiutcrx 
infringem ent would m erit little discussion Sony certainly d u e , not inten­
tionally induce) |" it* cu-.tonu-r* to make infringing us,-< o f  resjsjm lents' 
copyrights, nor do e s  It supply Its products to ident.lad .no. . dual* known 
by it to be engaging in continuing infringement of respondent* copyright*, 
see id., a t  U5.V
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fined by statute.3 The prohibition against contributory in- 
frinirement is confined to the knowing sale of a component es­
pecially made for use in connection with a particular patent. 
There is no suggestion in the statute that one patentee may 
object to the sale of a product that might be used in connec­
tion with other patents. Moreover, the Act expressly pro­
vides that the sale of a "staple article or commodity o f com­
merce suitable for substantial noninfringing use’’ is not 
contributory infringement.

When a charge of contributory infringement is predicated 
entirely on the sale of an article of commerce that is used by 
the purchaser to infringe 11 patent, the public interest in ac­
cess to that article of commerce is necessarily implicated. A 
finding of contributory infringement does not, o f course, re­
move tin; article from the market altogether: it does, how­
ever. give the patentee effective control over the sale o f that 
item. Indeed, a finding of contributoiy infringement is nor­
mally the functional equivalent of holding that the disputed 
article is within the monopoly granted to the patentee. :1

For that reason, in contributory infringement cases arising 
under tht; patent laws the Court has always recognized the 
critical importance of not allowing the patentee to extend his 
monopoly beyond the limits of his specific grant. These 
cases deny the patentee any right to control the distribution 
of unpatentod articles unless they are "unsuitod for any com­
mercial noninfringing use.” Dawson Chemical Co. v. Rohm 
.v Hass Co., |.)S L'. S. 170, IDS (IDfd). Unless a commodity 
"has no use except through practice of the patented method." 
•hoi, the patentee has no right to ciaitn that its distribution 
constitutes contributor.' infringment. "To form the basis for 
contributory infringement the item must almost be uniquely 
-Hi! d as a component uf 'he patent) d invention.” P. Rosen* 
here. I ’ater.t Law Fundamentals 4 17.02(21(1982). “ [A] sale 
of an article which though adapted to an infringing use is also 
adapted to other and lawful uses, is not enough to make the 
•oiler a contributory infringer. Such 1 rule would block he 
w h e e ls  of commerce." H< tint .1. H. Dick Co., 22 1 U. S. 1,

'  "l'i S. 1 ' 5Z7I provides:
" i .o  K to 'i 'i  is athorwi v  provided 111 tins title, whoever without author­

ity man. *. ir e s  er sells any [u ten ie il invention, ivuhin Uni United Stjti-s  
during e term o f the patent there lor, in fringes  the patent.

"iln  W hoever actively trainees infringem ent o f  a patent shall he liable as
in infringer,

v  \V|ii ever •ells a com ponent i f  a patented machine, manufacture,
> imlnna'.ion or com po atioii. or a material or apparatus lo r use m practicing
1 patent oil process, constituting a materia! part o f  the invention, knowing 
•he sam e in be especially u n d o  o r  especially adapted for use in an infringe­
ment o f  such patent, and not a -lap le  article or com m odity o f  com m erce 
od.inie for unuaniud noninfringing use, shall he •■able as a coiitrihutory 

.nit :nger
"i'|i No patent ow ner otherw ise eniltlcd  10 relief for infringem ent or 

onirdoup.ry m fripgeineni o f a patent shall he denied re lie f or deem ed 
gi.uiy o f mniu e i r illegal ectoii don o f die patent right by reason o f  his has , 
.ng done one o r  more o f  (he following: 1 11 derived revenue from acts which 
:f 1 • n  rmed ny another wunnut his consent would constitute contributory 
nfringem ent o f the patent: ill) licenxsl or authorised another ’ 0 perform  
icis an  m if perform ed without I.is enr.'cht would constitute contributory 
-dr g. n-.ent '■( 'h e  patent: 1 II sought to enforce hi> patent rights ugatn.d 
a iriligcm m ) - r contributory uur.ngem cni "

It >eeir- e x t r a o r d in a r y s u g g e s t  tlu t the C opyright Act confers upon 
i.l ."ipvTtght owners collectively, much less the  tw o respondents in this 
'.v « , . tne es.ouov.* right to distribute V T R 's simply because they may be 
tired to .r.irmge copyrights That, how ever, is the logical implication of 
tin ir claim Un request f r in  inm nction below indicates that respondents 
•e.„ n effect, to declare V T R '; contraband. Their suggestion m this 
1 o ,ir. that a continuing royalty pursuant 10 a judicially created com pulsory 
.icer.-e would be an acceptable rem edy m erely indicates that respondents, 
fur their p a n . would be willing to license their claimed m onopoly interest in 
V T R ' 1 to  petitioners in return for a royalty.

•IS (1D12), overruled on other grounds, Motion Picture Pat­
ents Co. v. Cnirersnl Film Mfg. Cu., 2-l.T U. S. 0112, 517 
(1917).

We recognize there are substantial differences between the 
patent anti copyright laws. But in doth areas the contribu­
tory infringement doctrine is grounded on the recognition 
that adequate protection of a monopoly may require the 
courts to look beyond actual duplication of a device or publi­
cation to the products or activities that make such duplication 
possible. The staple article of commerce doctrine must 
strike a balance between a copyright holder’s legitimate de­
mand for effective— not merely symbolic—protection of the 
statutory monopoly, and the rights of others freeiy to engage 
in substantially unrelated areas of commerce. Accordingly, 
the sale of copying equipment, like the sale of other articles of 
commerce, does not constitute contributory infringement if 
the product is widely used for legitimate, unobjectionable 
purposes. Indeed, it need merely be capable of substantial 
noninfringing uses.

IV
The qiii stion is thus whether the Betamax is capable of 

commercially significant noninfringing uses. !n order ‘.0 re­
solve that qnestiun. we need not explore nil the different po­
tential uses of the machine and determine whether or not 
they would constltute infringement. Rather, we need only 
consider whether on the basis of the facts as found by the dis­
trict court a significant number of them would be nun-infring­
ing. Moreover, in order to resolve this case we need not 
give precise content to the question of now much use is com­
mercially signiiicant. For one potential use of the Betamax 
plainly satisfies this standard, however it is understood: pri­
vate, noncommercial time-shifting in the home. It does so 
both (A) because respondents have no right to prevent other 
copyright holders from authorizing it for their programs, and 
(ID because the District Court's factual findings reveal that 
even the unauthorized home time-shifting of respondents' 
programs is legitimate fair use.
A. Autho r : i  1! Time Shijlin;j

Kach of tl • respondents owns a large inventor}' of valuable 
copyrights, b it in tho total spectrum of television program­
ming their combined market share is small. The exact per­
cent;! re is not specified, but :t is well below 10f1>.= I f  they 
were to prevail, the outcome of this litigation would have a 
signk.cant imnact on both the producers and the viewers of 
the remaining 9<)*> of the programming in the Nation. No 
doubt, many other producers share respondents' concern 
about thi! possible consequences of unrestricted copying. 
Nevertheless the findings of the District Court make it clear 
that time-shifting may enlarge the total viewing audience and 
that many pro lucent are willing to allow private time-shifting 
to continue, a: least for an experimental time period. 3

•T he record suggests t in t  Disney's program s 11  the lim e o f  trial con* 
1 , itcii i f  apprntu lately one hour a week o f  network television ami one « j  1 
U catcil i t ." - . I 'tu v cn a l’s percentage in the l.os A ngeles market on corn* 
i! e r i : 1! relevi uor uations was under V>. S  o Tr >IZ-\'«13, VPA-ooO 

Tho District "ur. diil mu make any explicit findings with rrg a n i to 
hi w ttiui h tro a ilc i ting is wholly iincnpyrighied The record does include 
to -tim on . 'h.it at lo e t  one movie— M y Ifun l/'ufrrrv— falls within that cat* 
eg w .  Tr JdiN-.:ii||. and certain broadcasts produced by the federal gov* 
rm nient i " '  i!so unm| yrightod .iex 17 I.', .S 1103 I f. .y’ rftapp'ier 
v / '  i l t ’j .  taiT I ', z'd I z ii.'A lu  I'.i.M "exp la in in g  distinction betw een worn 
producei] by (be  governm ent and work commisiloned by  the governm ent). 
To the orien t such broadcasting i» now significant. it further holsters >ur 
•oneiBlon. M oreover, nnce copyright protection is not perpetual, he 
numper i f  audiovisual works m " ie  public domain necessarily tnrrra ies 
each year.

a
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The District Court found:
"Even if it were deemed that home-use recording of 
copyrighted material constituted infringement, the Beta­
max could still legally be used to record noncopyrighted 
material or material whose owners consented to the 
copying. An injunction would deprive the public of the 
ability to use the Betamax for this noninfringing off-the- 
air recording.

"Defendants introduced considerable testimony at 
trial about the potential for such copying of sports, reli- 

)  gious, educational and other programming. This in*
> c/ eluded testimony mom representatives of the Offices of 

the Commissioners of the National Football, Basketball, 
Baseball and Hockey Leagues and Associations, the Ex­
ecutive Director of National Religious Broadcasters a id 

f  various educational communications agencies. Plaint ffs 
attack the weight of the testimony offered and also on- 
tend that an injunction is warranted because infringing 
uses outweigh noninrnnging uses."

"NNTiatever the future percentage of legal versu i ille­
gal home-use recording might be. an injunction .vhieh 

\ seeks to deprive the puolie of the very tool or aric le of 
r  commerce capable o:' some noninfringing use woui>i be an 

extremely harsh remedy, as well as one unprecc dented 
in copyright law." -IbO F. Supp., at lii.S.

Although the Distric. Court made these statements in the 
context of considering the propriety of injunctive ri lief, the 
statements constitute i finding that the evidence co lcerning 
"sports, religious, educational, and other programm ng" was 
sufficient to establish a significant quantity of broadcasting 
whose copying is now authorized, and a significant potential 
for future authorized copying. That finding is amply sup­
ported bv the record. In addition to the religious a id spoils 
officials identified explicitly by the District Court/1' wo items 
in the record deserve specific mention.

First is the testimony of John Konaston, the sta.ion man­
ager of Channel AS, an educational station in Loi Angeles 
affiliated with the Public Broadcasting Service. He ex­
plained and authenticated the station's published guide to its 
programs.* For each program, tho guide tells whether un­
limited home taping is authorized home taping is a ithnrized 
subject to certain restrictions (such as erasure wit iin seven 
days'), or home taping is not authorized at all. T1 e Spring 
IU7.S edition of the guide described 107 programs, t ixtytwo 
of those programs or oS'r authorize some homi taping. 
Twenty-one of them or almost 20'T authorize unrestricted 
home taping."

Second is the testimony of Fred Rogers, president of the 
corporation that produces and owns the copyright on Mr, 
Royers’ Neighborhood. The program is carried by more 
public television stations than any other program. Its audi­
ence numbers over U,000,000 families a day. He testified 
that he had absolutely no objection to home taping for non-

“ See Tr "H T -'.M 'o  (A lexander Hadden, Major League Baseball), Tr 
ZlsO, Z1WV-J487 ij. iy  M oyer, National ) otball l.v a g e ii. I'r .’.M.V J",I•*
I David S tem . National Kaskethail A '-ov ia tlom ; Tr J.Viil- J,V! 1  c o l t e r  
Stem , National H ockey League). Tr .'.M lt-iloZ  I Thom.us ibn i-i n. National 
I 'n llegu te  Athletic A ssociation!; Tr. 2.ViS-2.,i7 2 i Benjam in A nn a n il g . N a- 
tioral Itrliyrioiis B roadcasters! Those officials w ere authorized to ‘>e (he 
official spoke • persons for lltriT respective institution* in till* litigation. 
Tr. 2422. 247U, 2ibU-2.'ill). iV W , J ilS , 2.VJ See F ed  II ilea L'iv l'roc. 
sot till til.

* T r 2fAVJlNC. P ef. Exh . PI
•See also Tr. 2 N i;t-i*U  in m i.ar teslimt ny liy executive d irector o f  New 

Jersey Public Broadcasting A uthority). C f. T r. 2592-2,k);'i itrstim onv by 
ch ief o f  N ew York Education Departm ent > Bureau o f  Mass i ommuniea- 
tlon» arorov in g  home taping for educational purposes!.

A

commerci'al use and expressed the opinion that it is a real 
service to families to be able to record children's proirrams 
and to show them at appropriate times.r

I f  there are millions of owners of VTR's who make copies of 
televised sports events, religious broadcasts, and e ' tcational 
prjgrams such as Mister Royers' Neighborhood, and if the 
proprietors of those programs welcome the practice, the busi­
ness of supplying the equipment that makes such copying fea­
sible should not be stilled simply because the equipment is 
used by some individuals to make unauthorized reproductions 
of respondents’ works. The respondents do not represent a ^  
ciass composed of all copyright holders. Yet a finding o f con- , , .
tributory infringement would inevitably frustrate the inter- XT
ests of broadcasters in reaching the portion of their audience (Jo' Xp 
that is available only through time-shifting. ‘

Of course, the fact that other copyright holders may wel­
come the practice of time-shifting does not mean that re­
spondents should be deemed to have granted a license to copy 
their programs. Third party conduct would be wholly irrele­
vant in an action for direct infringement of respondents' 
copyrights. But in an action for contributor/ infringement 
against the seller of copying equipment, the copyright holder 
may not prevail unless the relief that he seeks affects only his 
programs, or unless he speaks for virtually all copyright hold­
ers with an interest in the outcome. In this case, the record 
makes it perfectly clear that there are many important pro­
ducers of national and local television programs who fird 
nothing objectionable about the enlargement in the size of tne 
television audience that results from the practice of time- 
shifting for private home use." The seller of tho equipment

' ‘ •.ioine public stations, .u  well .l. ciunmcresui ftu'.n.e.i, j-.rogrt.m .!;• 
'N eighborhood ' at hours when ionic .t .s ir e n  cani. d ire r .  I ■tv.r.n mat 
it's a real -ervtce to famines to be aloe to  record such nrucn.ias auu -now 
them at appropriate times. ( have always foit that with the advent o t .,. 
nf this new teehnulog) that allow i people to tape the Noignb' rr."ud -Of- 
the-.nr, ..ml I'm speaking lor the N eighborhood' because tiiat ? a im  i 
produce, th; i they then becom e much more a tive in tne programm ing 
th u r  family's television life. Very frankly, I am oppose') to peuj.ie being 
program m ed by others. My whole approach ill broadcasting has alwav 
lici-n You are an important person just tne way you are. You can make 
heal'hv decisions.' M aybe I'm com p oil too long, but I just feel that any­
thing thin allows a person to he m ii.e active in the control .,f  h.» or her hi.-, 

in a healthy way. is im portant," T. R. 2020-2(121. See ai>o Lnf Evil. I’ l. 
|>. -■>

* h  may he rare for large (lumbers o f  copyright wpers to authorize 
duplication f  their works without demanding a fee irom  the copier. In 
the eonte.vt o f  public broadcasting, how ever, the user o f  the copyrighted  
w ork !.< not required to pay a fee for access to the underlying w ork. Thu 
traditional m ethod by which copyright owncra capitalize upon the telev i­
sion medium—com m ercially sponsored free public broadcast o v t .' the pub­
lic airwaves— is predicated upon the assumption that eoltlpen.aUoii for the 
value o f displaying the works wall be received in the lunn > f a d v i.t is in g  
revenues.

In the context o f  television program m ing, som e producers evidently be ­
lieve that perm itting home view ers to make copies o f their w arks o f f  the air 
actually enhances the value o f  their copyrights, irrespective u f their rea­
sons for authorizing the practice, they do so, ar.d m *igni.‘ lvar» enough 
num bers to create a substantial market for a non-infringing use f  the h'ony 
V T R ’s No one could dispute the legitimacy o f that market if the produc­
ers had authorized home taping o f  their programs in exchange for a license 
fee paid directly hv the home user. The legitimacy o f that market is nut 
cumproinised imply because these producer* have authorized hom e I aping 
■ f  their program s without dem anding a fee m  m the home i-er. The co p y ­
right iaw does not require a copyright owner to charge a fee for the use o f  
his w ork i. and as this record clearly dem onstrates, the ow ner o f  a cop y ­
right may well have econom ic o r  noneconomic reasons i <r perm itting cer­
tain kinds of copying to occur without receiving direct com pen ..it.on irom  
the copier. It it  not the role o f  the courts to tell copyright holders the best 
way for them to  exploit their copyrights: even  if respondents’ com petitors 
w.-re ill-advised in authorizing home videotaping, that would not change 
the fact that they have created z substantial market for a paradigm atic 
non 'n lringm g use o f  petitioners' product.
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that expands those producers’ audiences cannot be a con­
tributory infringer if, as is true in this case, it has had no di­
rect involvement with any infringing activity.
B. Unauthorized Time-Shifting

Even unauthorized uses of a copyrighted work are not nec­
essarily infringing. .Aji unlicensed use of the copyright is not 
an infringement unless it conflicts with one of the specific ex­
clusive rights conferred by the copyright statute. Twentieth 
Cevturj Music Corp. v. Aiken, 422 U. S. 151, 151-153. 
Moreover, the definition of exclusive rights in § 106 of the 
present Act is prefaced by the words "subject to sections 107 
through 1 IS." Those sections describe a variety of uses of 
copyrighted material that "are not infringements of copyright 
notwithstanding the provisions of §106." The most perti­
nent in this case is § 107, the legislative endorsement of the 
doctrine of "fair use.""

That section identifies various factors •“  that enable a Court 
to apply an "equitable rule of reason” analysis to particular 
claims of infringement. 11 Although not conclusive, the first

"T h e  Copyright A ct o f  19u9, 35 S ts '. 1075, did noi have a "fair use" p :o - 
v.sion. A lthough thru Act s compendium o f  exclusive rights "to  print, re­
print. publish, copy, and vend '.he copyrighted w ork" was broad enough to 
encompass virtually al! potential interactions with a copyrighted work, the 
statute was never ,o  construed. Tho courts simply refused to read the 
statute* literally in ever.- situation. When Congress amended the statute 
,n lt*7'>, it indicated that it "intended to restate the present judicial d oc­
trine o f  fair use. rot to chance, narrow, or enlarge it in any w a y ."  House 
la  port No. ‘. ' t - l  iTh. 94 th C mr.. 2d cess ., p. *V|.

Sm-tion 107 provides:
"N  .twathstandir.g the provisions o f  -i-eti n list, the fair use ol a copy- 
re n te d  worn, m .va lm c such u.-e by reproduction in copies or phonorecords 
•ir by anv - 1 fo r  means sr- .-nie-i ny that faction , for purposes such as or it i- 
-e-m . v -millent. ",ew< r'-nortin.t. teaching iincluding multiple copies for 
-•.a-srorm u se1, -h i la r .h ip . ,r re-earcn . is not an infringem ent gopy- 
r:g:it. In determining whetn-.-r the use made o f  a work in any particular 
. •  - a la-.r use the fa ctor; to tie considered snail include-

" I  'h e  i -irp-i— and cr.ar.icter o f  the -a. including whether such use is 
: a c- 'nmeri'Mi nature or is for nonprofit edUrationai purposes;

2 1 'h a  r atur- .-,f the copyrighted worn:
t' the amour,: and substantiality o f  the portion used m relation to the 

- pyrii—.rH  work as a whole: and
ti lb-- effect o f  'h e  use upon the potential market for or value o f  the 

s--pyr'.:r.:ed w ork.' 17 L'. S. C, 5107.
Tin -i l l -a Report i xpr-’ -sly staled '.hat the fair use doctr-.rte is all "eq- 

.ii.vtia- p -.t '-n  o f  i -a.-on" in it : explanation o f the f ur use section:
Al'dwuen 'h- courts have considered md ruled upon the fair use doe- 

tr;r,e over md ovi-r again, no real definition o f the concept has ever 
en,-t g.-d I c iie ,,!. since the doctrine is an equitable rule o f  reason, no c n -  
• ra.tv applicable ictii-.iiinn is |o.ss:ble, .. -d each case raising the question 
:.t :-t tie ilcci'led  -in its own fact- . , . 

i » "|/ ,/itc i't lw i l.riiin it f l i t  proi i.tioil
'T he -tatem enl o f  the fair use doctr.ne ..a section 107 offers some guid­

ance users in determ ining when the principles o f  '.Ir doctrine apply 
H ow ever, the endless variety o f  situations and com binations o f  circum -
■ lances that can rue m particular cases precludes the formulation o f  exact 
rales in the statute. The bill endorses the purpose and general scope o f 
•he judicial doctrine o f  fair use, but there is no disposition to freeze the 
doctrine in t ie  nature, especially during a period <f rapid technological 
change Beyond • very broad statutory explanation o f  what f.ur use 13 and 
>• me o f the c r i t c  a applicable to it. 'h e  courts must lie free to adapt the 
doctrine to parti- ilar situations on a case-by-ea.se basis," H. Rep. No.
' i - i  ITi’j, pp. *')*>- I,

The .Senate Com m ittee similarly eschewed a rigid, bright line approach 
' - fair -i e I he reflate Report endorsed the view “ 'h at off-the-air record­
ing lo r  convenience" could be considered "fa ir use" under some circum - 
rtam rs. although it then made it clear that it did not intend to suggest that 

:7-th«-»ir recor lu-g for convenience should he deem ed fa.r use under any 
r. itr  tar.ces imaginable Senate R eport '.'l-l7 .t. pp. oVa'.ii. The latter

lying statement r  niiote-i hv the dissent, post, at 25, and i f  read in
■ at ion. would indicate that he t 'om m ittee intended to condemn all off- 

T.e u r  re.-oM irg for convenience. Read " 1  context, how ever, it is quite 
•ear 'n a : 'ra t  was the far*.he-t thing from  the C om m ittees intention.

factor requires that "the commercial or nonprofit c’naracte: of 
an activity" be weighed in any lair use decision.* I f  the 
Betamax were used to make copies for a commercial or 
profit-making purpose, such use would presumptively be un­
fair. The contrary presumption is appropriate here, how­
ever, because the District Court's findings plainly establish 
that time-shifting for private home use must be characterized 
as a noncommercial, nonprofit activity. .Moreover, when one 
considers the nature of a televised copyrighted audiovisual 
work, see 17 U. S. C. §107(2). and that timeshifting merely 
enables a viewer to see such a work which he had been in­
vited to witness in its entirety free of charge, the fact that 
the entire work is reproduced, see id., at § 107(3). does not 
have its ordinary effect of militating against a finding of fair 
use. 3

This is not. however, the end of the inquiry because Con­
gress has also directed us to consider “ the effect of the use 
upon the potential market for or value of the copyrighted 
work." Id., at § 107(4). The purpose of copyright is to cre­
ate incentives for creative effort. Even copying for noncom­
mercial purposes may impair the copyright holder's ability to 
obtain the- rewards that Congress intended him to have. 
But a use tnat has no demonstrable effect upon the potential 
market for, or the value of, the copyrighted work need not 
be prohibited in order to protect the author's incentive to cre­
ate. The prohibition of such noncommercial uses would 
merely inhibit access to ideas without any countervailing 
benefit.”

■"The Com m ittee has amended the lira  if tin* e n te r  a *o he corutd- 
or.-iI— "'he purpose and character (if the . — to - :a :e  e icitlv ;r.a: this 
factor includes a con.-Men.tir-it o f  'w hether -uch u -e u  a com m ercial ra - 
tnre or i> :'nr non-profit e-i.ic.itional purposes.' This amendment is net :.t- 
tcndeU !o  he interpreted as any son  if not-for-profit limitation on educa­
tional uses nf ci pyrlgineil works. It is an express recognition ’.ra t , as 
under the present law. the ■-'mtnen-iai ->r r.en-prniit character nf nr. a ctiv ­
ity. while not conclusive with -espect to lair u.-e, can anil should be 
w etcm d along with other factors in fair use decisions. ’ H. R ep . N o. 
A1-1,7*). p. iW.

“ It has been suggested that "consum ptive uses o f  copyrights by home 
V T R  users are ciunnteruiai even if the consum er does not seil the hom e­
made rape because the consum er will not buy tapes separately sold by the 
copyrighthohler." Home R ecording o f  C opyrighted W orks: H earing ?e- 
fore Subcom m ittee on C ourts, Civil Liberties and the Adminst ration o f  
Justice o f  the H< u-e Com m ittee on the Judiciary, 97;h Congress, id  Sos- 
sion, pt. 2. p. 1251) !l»r2> memorandum o f  Prof. Laurence II. T ribel. 
Furtherm ore, "(tjhe error in excusing such theft aw noncommei’ica l,"  we 
are told, "can he seen by sim ple ana.ogy; jew el theft is not converted  into a 
noncommercial vcnialitv if stolen jew e ls  ,u-e simp worn rather than sold ." 
I'''it. The prem ise and the analogy are indeed simple, b-it they add not If- 
tng lo  the argument. The use to which stolen jew lery  is put is quite irrele­
vant in d qerm m tng w hether depriving its true ow ner o f his present pos­
sessory interest in it is venial; hecause o f  the nature o f  the item and the 
t r ie  owner'-- interests in physical possession f it. the law finds the taking 
objectionable even if the thu-f does not use tho item at all. D u d l o f  a par- 
ttcul.ir item o f personal property o f  course may hast- commercial signifi­
cance, lor the thief deprives the ow ner o f  his right to sell that particular 
item to any individual. T im eshifting does not ever, rem otely entail com ­
parable consequences to the copyright ow ner M oreover, the tim eshifter 
no more d e i!>  the \ rogram by  watcning it once than does the live viewer, 
and the live view er is no in-ire l.keiy to buy pre-recorded videotapes than is 
the tim eshifter. Indeed, no live view er would buy a pre-recorded v ideo­
tape if he del not have access to a V TR.

“ Cf. t.Jlnian. Fair Use o f  C opyrighted W orks 1 19351, reprinted as Study 
No. 14 in herate Ju.iicm ry Couim ittee, C opyright Law Revision, Studies 
P rep ar 'd  lor the .•-ulvnm.'isitloo on Patents. Tradem arks, and C opyrights. 
50th C ong.. 2-1 S < * . ,  p, (il I yon i:
"In  certain -ituatinn.i. the copyright uwr.er suffers no substantial harm 
from  the use o f  the work. . Here again, is the partial m arriage betw een 
the doctrine o f  fa.r use and the legal maxim dr m in ion s  non c.-imt i t x . ”
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Thus, although even- commercial use ot' copyrighted mate­
rial is presumptively an unfair exploitation of the monopoly 
privilege that belongs to the owner of the copyright, noncom­
mercial uses art i different matter. A challenge to a non­
commercial use of a copyrighted work requires proof either 
that the particular use is harmful, or that if it should become 
widespread, it would adversely affect the potential market 
for the copyrighted work. Actual present harm need not be 

) (./ shown; such a requirement would leave the copyright holder
I ^  with no defense against predictable damage. Nor is it neces­

sary to show with certainty that future harm will result. 
What is necessary is a showing by a preponderance of the evi­
dence that some meaningful likelihood of future harm exists. 
I f  the intended use is for commercial gain, that likelihood 
may be presumed. But if it is for a. noncommercial purpose, 
the likelihood must be demonstrated.

In this case, respondents failed to carry their burden with 
regard to h-me time-shifting. The District Court described 
respondent, evidence as follows:

“ Plaintiffs’ experts admitted at several points in the 
trial that the time-shifting without librarying would re­
sult in 'not a great deal of harm.' Plaintiffs’ greatest 
concern about time-shifting is with ‘a point of important 
philosophy that transcends even commercial judgment.' 
They fear that with any Betamax usage, ‘invisible 
boundaries’ are passed: 'the copyright owner has lost
control over his piogram.'" -ISO F. Supp., at 407.

Later in its opinion, the District Court observed:
".Most of plaintiffs' predictions of harm hinge on specula­
tion about audience viewing patterns and ratings, a 

'  ' ,  measurement system which Sidney Sheinberg, MCA’s
i president, calis a ‘black art' because of the significant

level of imprecision involved in the calculations." /</., at 
409.“

There was no need for the District Court to say much about 
past harm. “ Plaintiffs have admitted that no actual harm to 
their copyrights has occurred to date." Id., at 451.

On the question of potential future harm from time-shift­
ing, the District Court offered a more detailed analysis of the 
evidence. It rejected respondents' "fear that persons 
'watching' the original telecast of a program will not be meas­
ured in the live audience and the ratings and revenues will 
decrease," by observing that current measurement technol­
ogy allows the Betamax audience to be rellecled. Id., at 
466.* It. rejected respondents' prediction “ that live tclevi-

"St-e  also .ISO F. Supp., at 451:
"It  should be noted, how ever, that plaintiffs’ argument is tnoru com plicated 
and speculative than was the plaintiff's in W illia m s  ,v W ilk in s . . . . Here, 
plaintiffs ask the court to liwl harm based on many m ore assumptions. . .  . 
As is discussed more fully in I’art IV , in f ra ,  -ome o f  these assumptions are 
based on neither fact nor experience, and plaintiffs admit that they are to 
som e extent inconsistent ami illogical."

" "T h e re  wax testimony at trial, how ever, that Nielsen Hat m gs has al­
ready developed the ability to  measure when a Betamax in a sample home 
is recording the program . Thus, the Betam ax will be measured as a part 
o f  the live audience. The later diary ear. augment that m easurement with 
information about subsequent view ing " 4fiO F. Supp.. at I0<>.

In a separate section, the District Court re jected  pi. m tiffs' suggestion 
that the com m ercial attractiveness o f  television broadcasts would he dimin­
ished because Betamax ow ners would use the pause button or  fac '-forw ard  
control to  avoid viewing advertisem ents:
"It must be rem em bered, how ever, that to omit com m ercials. Betamax 
owners must view the program , including the com m ercials, while record­
ing. To avoid commercials during playback, the view er must fast-forward 
and, for the most part, guess as to  when the com m ercial has passed For

sion or movie audiences will decrease as more people watch 
Betamax tapes as an alternative." with the observation that 
"(tjhere is no factual basis for [the underlying; assumption. ' 1 
Ibid . " It rejected respondents' "fear that time-sr.iftir.g will 
reduce audiences for telecast reruns." ar.d concluded Instead 
that "given current market practices, this o.v.’Uid aid plain­
tiffs rather than harm them.'' /Vrf." Ar.d it declare ’, that 
resp jndents’ suggestion "that theater or film rental exhi­
bition of a proirram will suffer because of time-sr.if t recording 
of that program" “ lacks merit." 430 F. Supp.. at 467.a

A fter completing that review, the District Court restated 
its overall conclusion several times, in several different ways. 
“ Harm from time-shifting is speculative and. at best, mini­
mal." Ibid. "The audience benefits from the time-shifting 
capability have already been discussed. It is r.ot implausible 
that benefits could also accrue to plaintiffs, broadcasters, ar.d 
advertisers, as the Betamax makes it possible for more per­
sons to view their broadcasts." Ibid. “ No likelihood of 
harm was shown at trial, ar.d plaintiffs admitted that there 
had been no actual harm to date." Id., at 403—169. “ Testi­
mony at trial suggested that Betamax may require adjust­
ments in marketing strategy, but it did not establish even a 
likelihood of harm." hi., at 469. "Television production by 
plaintiffs today Is more profitable than it has ever Been. ar.d. 
in five weeks of trial, there was no concrete evidence to sug­
gest that the Betamax wiii change the studios' financial pic­
ture." Ibid.

The District Court’s conclusions are buttressed by the fact 
that to the extent titne-shifting oxtands public access to 
freely broadcast television programs, it yields .- .cietat bene­
fits. Earlier this year, in Conm unity Television uj duntit­
em California v, Gottfried. U. S .  . --------------- . n.
12 (198.1),| we acknowledged the public interest in making 
television broadcasting more available. I  Concededly. that in­
terest is not unlimited. But it supports an interpretation of

must recordings, cither practice m ay be l o j  tedious. Ax defendants' -ur- 
v cy  show ed, ttti't o f  the program s w ere recorded with com m ercials and 
ally  2 ‘g r  o f  the owners fast-forward through them. A dvertisers  will have 
to make the same kinds o f  judgm ents they do n«\ about w hether persons 
viewing televised program s actually watch the an .vr.i.-em vm s which inter­
rupt them ," /< /, at 143,

" "H e r o  plaintiffs s isume that people will v iew  copies when they would 
otherw ise he watching television or  going to the movie theater T here is 
no factual basis for this assumption. It seems equally likely that Betam ax 
ow ners will play their tapes when there is nothing on television they w,.-h 
to see and no m ovie they want to attend. Defendants' survey does not 
show any negative e ffect o f Betam ax i wnership on television view ing or 
theater attendance." Ib n t 

" "T h e  underlying assumptions here are particularly difficult to accept. 
Plaintiffs explain that the Betam ax increases access to the original te le ­
vise J material anil that the mere people there sir'- in this original audience, 
tin few er people the ren in  will attract. Vet current m arketing practices, 
including the success o f  syndication, show just the opposite. Today, tr.e 
larger the audience for the original t necast, the higher the price plaintiffs 
:an dem and from broadcasters IVum renin rignta. There is no survey 
within the knowledge o f this court to : how that the rerun audience is com ­
prised o f  persons who have not seen the program. In anv event, if  ratings 
can reflect Betamax recording, ornr i.il audiences may increase and. given 
market practices, this should aid plaintiff* rather than harm them .'' Ibn1 

""D ie t  suggestion lacks im rit. By dui.nitlon. tline-shtft rotor i ;r g  en­
tails view ing and erasing. *n the program  will no longer he on tape when 
.he later theater run begins. O f course, plaintiffs may fear that the 
Betamax will keep the tapes long enough to -a tiify  all their interest ;n the 
program and will, therefore, not patron :o later theater exhibitions. To 
.he extent tins practice involves l i b r a r y i n g , i s  addressed :n section V, C . 
m fm . It should also be noted that there is no evidence to sugge t that the 
public interest in later theatrical exhibitions o f  motion pictures n i l  be  re­
duced any m ore by Betam ax recording than it already is by  the television  
broadcast o f  the film ." 400 F Supp , at 407
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the concept of "fair use" that requires the copyright holder to 
demonstrate some likelihood of harm before he may condemn 
a private act of time-shifting as a violation of federal law.

When these factors are ail weighed ir, the “ equitable rule of 
reason" balance, we must conclude that this record amply 
-upports the District Court's conclusion that home tinv-ahift- 
,ng is fair use. In light of the findings of the District Court 
regarding the state of the empirical data, it is clear that the 
Court o f Appeals erred in holding that the statute as pres­
ently written bars such conduct.M

In summary, the record and findings of the District Court 
lead us ro two conclusions. First, Sony demonstrated a sig- 
r.ineant likelihood that substantial numbers of copyright hold­
ers who license their works for broadcast on free television 
would not object to having their broadcasts time-shifted by 
private viewers. Ar.d second, respondents failed to demon­
strate that time-shifting would cause any likelihood of non­
minima! harm to the potential market for, or the value of, 
their copyrighted works. The Betamax is, therefore, capa­
ble of substantial noninfringing uses. Sony's sale of such 
equipm-nt to the general public does not constitute contribu­
tory infringement of respondent's copyrights.

V
"The direction of Art. I is that Congress shall have the 
power to promote the progress of science and the useful 
arts. When, as here, the Constitution is permissive, the 
sign of how far Congress has chosen to go can e me only 
from Congress." Dcepsot(th Packing Co. v. .a it mm 
Corp.. .ii.ii> L*. S. 51S, 530 (1072).

O n e  may search 'he Copyright Act in vain for any sign that 
.he elected representatives of the millions of people who 
watch television every day have made it unlawful to copy a 
program f ir  later viewing at home, or have enacted a llat

'T in .' Court o f  Appeals ch'iM* not to en case  in any "equ itable rule o f  rea- 
•on" analyst* in t his ease. Insteail, it assumed that the category o f  "fair 
;?e " is rigidly circum scribed by a requirem ent that every such use must be 
! ■•" 'la .'liv e ."  It therefore concluded that copying a television program  

iri rely to enable the view*. to .e c c iv e  information or entertainment ili.it 
lie would otherw ise mir-j because o f  a personal sche 'u ling conllict could 
never be fair use. That understanding o f "fair use" was erroneous.

Coe cress hies plainly instructed us that fair use analysis calls for a sonsi- 
iive balancing o f  interests. The distinction betw een "productive" and "tin- 
produclive" uses may be helpful in calibrating the balance, but it nnot be 
wholly determ inative. A lthough copying to prom ote a scholarly endeavor 
certainly has a stronger claim to fair use than copying to  avoid interrupting 
a poker cam e, the question is not slir dy iwo-dimensionaL F or one thing, 
.t Is not true that ail copyrights are fungible. Some copyrights govern  ma­
terial with broad potential secondary markets. Such material may well 
nave a broader claim to protection because o f  the greater potential for com ­
mercial harm. C opying a news broadcast may have a stronger claim to 
fair use than copying a m otion picture, And. o f  course, not all uses are 
fungible. C opying for com m ercial gain has a much w eaker claim to fair 
use than copying for personal enrichm ent. But the notion o f social “ pro­
ductivity" cannot be a com plete answer to this analysis, A  teacher who 
copies to prepare lecture notes is clearly productive. But so is a teaclu-r 
who copies for the take o f  broadening his personal understanding o f  lus 
specialty. Or a legislator who copies for the sake o f  broadening her under- 
-binding o f  what her constituents are watching; o r  a constituent w h o  copies 
a news program  to help make a decision on how to vote.

Making a copy  o f  a copyrighted  work for the convenience o f  a blind per 
•on is expressly Identified by the House Com m ittee Hepurt as an exam ple 
o f  fair use. with no suggestion that anything more than a purpose to enter- 
’ .tin or to inform need m otivate the copying. In a hospital setting, using a 

T R  to ,-nanle a p .u i-m  to see program s he would otherw ise miss has no 
productive purpose other than contributing to the psychological well-being 
o f the patient Virtually any tim e-sh lflm g that increases view er access to 
tries .•ton program m ing may result in a com parable henvtit. Tho statu­
tory jngu uge dm-* not identify any dictihotomy betw een productive and 
nonproductive tim e-shifting, hut does require ci nslderstion o f the eco- 
H'HTMf •.( ropyinif.

prohibition against the bale of machine? that make such c o p y ­
ing possible.

It may well be that Congress " i l l take a fresh look at this 
new technology, just as it so often has examined other inno­
vations in the past. But it is not our job to apply laws that 
have r.ot yet been written. Applying the copyright statute, 
as it now read--, to the facts as they have been developed 
this case, the judgment ■>! the O ur: of Appeais must be 
reversed.

/ ’ -.ii /'■

■Icstice Bla.ckmcn . with whom .Justice Marshall . 
Justice Powell , and Justice liEHNQUisT-join. dissenting.

A restatement of the facts and judicial history of this case 
is necessary, in my view, for a proper focus upon the issues. 
Respondents' position is hardly so "unprecedented," ante, at 
2 , in the copyright law, nor does it really embody a “ gross 
generalization." ante, at 17. or a 'novel theory of liability," 
ante, at IS, anti the like, as the Court, in belittling tr.-ir 
claims, describes the efforts of respondents.

I

The introduction of the home videotape recorder (VTP.i 
upo narket lias enabled millions of American* to make 
recor ,.gs of television programs in their homes, for future 
and repeated viewing at their own convenience. While this 
practice has prn»-cj l.v lilv  popular with owners of television 
.-ots and YTRs. it understandably has boon a matter of con­
cern for the holders of copyrights in the recorded programs. 
A result is the present litigation, raising the issues whether 
the home recording of a copyrighted television program is an 
infringement of tho copyright, and. if so. w hether the manu­
facturers and distributors of YTRs are liable as contributory 
infringers. I woiiid hope that these questions ultimately will 
bo considered seriously and in depth by the Congress and he 
resolved there, de.-pite the fact that the Court's decision to­
day provides little incentive for congressional action. Oi.r 
task in the meantime, however, is to resolve these issues as 
best we can in the light of ill-fitting existing copyright law.

It is no answer, of course, to say and stress, as the Court 
does, this Court's "consistent deference to Congress" when­
ever "major technological innovations" appear. Ante, at 12. 
Perhaps a better and more accural*1 *escrption is that the 
Court has tended to evade the hard audios ten they arise in 
the area of copyright law. I see mi r* ■ for the Court to
be particularly pleased with this tradition or to continue it. 
Indeed, it is fairly clear from the legislative history o f the 
lt'Tti Act that Congress meant to change the old pattern and 
enact a statute that would cover new technologies, its well as 
old.

In IB7H. respondents Universal City Studios, Inc., and 
Walt Disney Productions (Studios) brought this copyright in­
fringed! oil action in the United Stales District Court for the 
Central District of California against, among others, petition­
ers Sot y Corporation, a Japanese corporation, and Sony Cor­
poration of America, a New York corporation, the manufac­
turer an i distributor, respectively, of the Betamax VTR. 
The Situ ins sought damages, profits, and a wide-ranging in 
junction against further sales or use of the Betamax or 
Betamax tapes.

The R tamax, like other YTRs. presently is capable of re­
cording clevision broadcasts off the air on videotape cas­

P
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settes, and playing them back at a later time. T’vo kinds of 
Betamax usage are at issue here.- The first is ‘‘time-shift­
ing," whereby the user records a program in order to watch it 
at a later time, and then records over it, and thereby erases 
the program, after a single viewing. The second is "library- 
building,” in which the user records a program in order to 
keep it for repeated viewing over a longer term. Sony’s ad­
vertisements, at various times, have suggested that Betamax 
users "record favorite shows" or “build a library." Sony’s 
Betamax advertising has never contained warnings about 
copyright infringement, although a warning does appear in 
the Betamax operating instructions.

The Studios produce copyrighted "movies” and other 
works that they release to theaters and license for television 
broadcast. They also rent and sell their works on film and 
on prerecorded videotapes and videodiscs. License lees for 
television broadcasts are set according to udience ratings, 
compiled by rating services that do not measure any play­
backs of videotapes. The Studios make the serious claim 
that VTR recording may result in a decrease in their reve­
nue from licensing their works to television and from market­
ing them in other ways.

A fter a 5-week trial, the District Court, with a detailed 
opinion, ruled that home VTR recording did not infringe the 
Studios’ copyrights under either the Act of .March -1. IDOL) 
(10D9 Act), 35 Stat. 1075. as amended (formerly codified as 17 
U. S. C. § 1 <’t sap (1976 ed.)), or the Copyright Revision Act 
of 1976 (1976 Act), 90 Stat. 2511, 17 U. S. C. 5 101 et O '/. 
(19S2 ed.) .5 The District Court also held that even if home 
VTR recording were an infringement, Sony could not lie held 
liable under theories of direct infringement, contributory in­
fringement, or vicarious liability. Finally, the court con­
cluded that an injunction against sales of the Betamax would 
be inappropriate even if Sony were liable under one or more 
of those theories. -ISO F. Supp. 129 (1979).

The United States Court of Appeals for the Ninth Circuit 
reversed in virtually every respect. 659 F, 2d 963 1 19S1 i 
It held that the 196!) Act and the 1976 Act contained no im­
plied exemplim for "home use" recording, that such record­
ing was not "fair use," and that the use of the Bei.imax to 
record the Studios’ copyrighted works infringed their copy­
rights. The Court of Appeals also held Sony liable for con­
tributory infringement, reasoning that Sony knew and antici­
pated that the Betamax would be used to record copyrighted

1 Tile Bctam nx Imx t),i-t-e prim ary com poncnt.e a tlltlor ' hat rece iv e ' •ole* 
viMuti ("U K ") signals broadcast over the airwaves; an .ulapter 'hat con ­
verts the UK sipr.als into audio-video signals. and a recorder that places 
the audio-video signal* oil m agnetic (ape. Sony also snanutoenires VTKa 
without built -in tuners; these are capaule o f  playing duck prerecorded 
ta p e /a n d  recording home m ovies on videotape, hot eannoi record -o f the 
air Since il r IM am ax has its own tur.er. it can be used to record " i f  one 
channel while another ohanrnl is being watched.

The Betamax is available with auxiliary features, in, ling a timer, a 
pause control, and a fast-forward control, these allow Betamax , w n en  lo  
record programs without being present, to avoid id  they „re  present) re- 
co m in g  commercial m essages and to skip ov er  com iner"ia;» while ploying 
back the recording V ideotape is reusable, the user erases it* loom I P" 
recording over  it.rill* case involves only the home recording n»r home u -e  o f  television 
program s broadcast free  over the airwaves. \ 'o issue is raised concerning 
cable o r  pay television. ,r ’.he sharing or trading o f  i.i|

'A t  the trial, the Studios proved individual instances where their 
copyrighted  works w ere recorded on Betamax VTUs. T w o o f  these in­
stances occurred a fter January I. ivTh, the prim ary effective da 'e  uf the 
I97d A ct; all the others occurred while the I'JOD Act was still vlfi<-tive 
My analysis focuses prim arily on the l!)7ti A> t, but the prin cip le ' govern ­
ing copyright protection for these works are the lam e under either Act

material off the air. and that Sony, indeed, had induced, 
caused, or materially contributed to the infringing conduct. 
The Court of Appeals mantled the case to the District 
Court for appropriate relief: it suggested that the District 
Court could consider the award of damages or a continuing 
royalty in lieu of an injunction. Id., at 976.

I l l
The Copyright Clause of the Constitution. An. 1. ; i. cl. a. 

empowers Congress "To promote the Progress ot Scie-r .ce  ar.d 
useful Arts, by securn ”  for limited Times to Authors and In­
ventors the e'clusive R iu i * to their respective Writings and 
Discoveries." This Nation’s initial copyright statute- was 
passed by the First Congress. Entitled ‘An Act for the en­
couragement of learning," it gave an author “ the sole- right 
and liberty of printing, reprinting, publishing and vending" 
his "map, chart, book or books" for a period of 11 years. Act 
of May 31, 1790, $ 1. 1 Stat. 121. Since then, as the technol­
ogy available to authors for creating and preserving their 
writings has changed, the governing statute has changed 
with it. By many amendments, and by complete revisions in 
1831, 1S70, 1909, and 1976,1 authors' rights have been ex­
panded to provide protection to any "original wot its of au­
thorship fixed in any tangible medium of expression," includ­
ing "motion pictures ar.u other audiovisual works." 17 
U. S. C. 5102(a).'

Section 106 of the 1976 Act grants the owner of a copyright 
a variety of exclusive rielits in the copyrighted work, includ­
ing the right "to reproduce the copy righted work in copies nr

’ A ct o f  Kelt. J. »S.11. cn. Hi. I >l.it s 'i. Act - ( -  1*7*. . V | U  
1*18 lat. JI2-217: A ct • ( Mar. I. lJ*c*. -to -t l "M  ! ic .-e . ■ . . )
I.', s . *' 1 1 .u ) .  il.'Tii oil o; i ' .p y rvn t ft, ’.'.xion Act I , ' ,  -*
'-’•Ml Icuiiillc'l ax 17 I '.  ;i C. ', lu l »• -• 7 1 If--! • ! 1 

'A -ctu m  K>J(.i) provide*;
“ Copyright proi> ciion vu b 'isf-. ;n accordance ' in 6 .; eg:, .1 

works n f authorship lived in any (angiine mvilmm of ,M iri-'-m ii ••■>.. 
known or Inter developed, from w hich (hey - nn he perron • !. tm r 11  e l .
or  otherw ise communicated, either ,!»r*-«*tly or with th» ail o f  a n n-."«r.,- - 1
1 Jo Vice. W orks of autkurh lp  .nclinlc lln- following c u t .,-■ -ru­

' d ) literary works;
-(gl muxieal w >rkv including any accom panying w. r l>
'(.'{I ilramallc works. including >ny accoru; xr.ywg 11 . ic 
•1 n  pantomime* and choreograpm c work*;■* j» pictorial, graphic, and 5cuiptt1r.il works:
’ oil motion picture* and other .ludiovp-uil w a n d  
'I7l .oii.id recording o '

Di iimtionx o f  term * n-od in ! lo'gia0•»> arc prov; led liy 1 1'll 
'A udi,1 . m i d w orks" .u c  'w orm  that eonviat o f  a o r ic i  1 m a te d  twagi 
which are intrm cca lly  intended to be mown by the u ie  o f  m acbtm s, o r  le- 
vu m  ?n,-li ax pn vctorv. viewer*, or electronic equipment. togctl.er with 
m company im; cm n lv. if any. regard •••, o| -,he nature o f  the material on- 
Jects, j.ichax lilm o r  tapes, 111 winch the wi rkx .ir*- em ooilieil And 'mu- 
tlon p icture ' ’ an .aid oveual work.' xorsisting ol a rories  if i r l i i e l  im- 
apex which whe 1 noun in succc> ion, impart an impre -ion I ir.oiion, 
together with accompanying aoundx, .f any. ’ Mu.*t coinint-r i.,i ten-' i 'ion  
nigrum *. Il lived on Him or taoe at tile tunc - I I'l l, 1 1. a>! .ir I e lo ie  ,.,j,i|y 

a- audlovltaial w ork ' " Since th>c categories -et forth in t lo g . , .re riot 
mutually exclusive, a particular television program  may al-o  qwa.i/y for 
protection a» a dramati n mu .leal, or other type o f  work.

‘ Section l*W provide*;
‘ Subject to section* ll7 through ITS, the ow ner 1 0  pyr.gnt a " ter i n  

title ha., the exclUMVe right* to do and to out! arue any ol the !"k ,,w ing 
"(I) to reproduce the .opyriithted wor< n copies or phnnorn .rii>,
'" 'i)  to |itepare d er iv it iv e  w onts bated upon the copyrighted  w ork.
"hi) to d istribute c o p . « o r  p hu l'ornords o f  the 'op y rigr .t .d  w-.nc to the 

public by -ale nr v ih e - ’ ran ifvr o f  ownership. or by rental, ,vase. or 
lending;

"i 11 in the case o f  literary, m udcal. dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual worn*, to perform  
the copyrighted  work f-ibiicly ; and
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phonorecords.’"  This grsnt expressly is made subject to 
55107-118, which create a number of exemptions ar.d limita­
tions on the copyright owner's rights. The most important 
of these sections, for present purposes, is 5107: that section 
states that “ the fair use of a copyrighted work . . .  is not an 
infrimrement of copyright." ’

The 1970 Act, like it' predecessors,' does not give the 
copyright owner full and complete control over all possible 
uses of his work. I f  the work is put to some use not enumer­
ated :n 5106. the use is not an infringement. See Fort- 
••'giiti’i Carr. v. United Artists. 392 Lh S. 390. 393-395 
I l f  is i. Thus, before considering whether home videotaping 
me.s witinn the scope of the fair use exemption, one first 

must inquire whether the practice appears to violate the ex­
clusive rich:. granted in the first instance by §106(1), "to 
reproduce the copyrighted work in copies or phonorecords."

A
Although the word "copies" is in the plural in §106(1), 

".here can he no question that under rhe Act the making of 
••ven a ,ngle unauthorized copy is prohibited. The Senate 
ar.d House Reports exi lain: "The references to 'copies or 
phonorecords,‘ although in tho plural, are intended here and

*• tn !.'••• •'.» •' ,f T a r .-, mu .cal, d ramat ic ,  in , i  choreograph ic works, 
rn'ir*- o l  • >• •• real, c r i ;  me, o r  <culptt:ral won ts , in c lu d ing  the indi-

■ a .... I / " '  • .j 1 1 :„ . ,jri picture ,r other audioviMial ',v.,rk, to display the
• "'.gated i. r,. pm,.i .v '

A '• H.tc record" .> Uvr.c >1 la ; ld| a i .i reproduction o f mutids «>Th*-r 
1 • irui i c . i ' . - c  .m audiuvi-ii.u ' o  iK. while i> "co p ;"  u  u n -

. "  n ■ f a  »: a ati*. I'irm ■'h 'T  r.‘i.,n a |it.',h 'ir' i-ird . 
r !"7  | ,v .d"«:

’ • * i q .i i j ’.r.e p ro n  ,:or:« .i •••*:i ,r. :* the r or u>e « , ( .i copy-
■•■'• ■I 1 • r " . ,  iu-,g 'a"i ■ •> by repr« i ;. ".,,ri Incopies nr  .....................

. , -r.er "■• mi. -| ■ iiivii ti\ that •wtum. tor p i n  >•«■* u id i  as c riti-
Ti."., a l . "r'l." ret rung . teaching (including multiple oopivx tor 
ir i->" .n o ,..! h .p . or r e -  a rch , tnt an ir.li ligxum'nt o f copy-

■ vie I,a Oi ‘ e im ir ..;,.' ii r el her I he u<e made uf .1 n o n  in any p trticu lar
i*1’ .- 1 I i.r a >e m e  i.u-turx 10 be cor.Mdercd Oi.iil inel'.m*—

I 'h o  ;•  .......   character uf '.lie u -e . inr'.uoing whether »uch u •■:.
■ 1 ■ im r • re .11 nature .r 1.1 fur nonprofit educational p -ir j >>->■».

J' m e nature o f tn e  copy r ig h t-d  work
'!< the ini' art and -ub»tantial ity o f  Hie | i .r t ion u.u-d in re la t ion  to the 

■piTVhled 'a rk  a a .'Hole, .Hid
Ii '.he effect , f  ’ lie use upon li e potential market frr or value o f the 

1 pvrightod work '
  ii lu| make', 11 ele.tr that the four factor* luted r, till* section are
''.ll'jjtr.itive and nut lim itative."

'T h e  I DM Act wax the product " f a  revision effort la ting m ore than 2d 
.O', .Spurred bv the recognition that 'Mgnulcanl developm ent* in tech- 

r.Muvy ami communication!!" had rendered the 11109 .Act inaileipiale. S. 
p.ep No. :n  171. p 17(19751: see II, It. R ep No :•; M7I1. p 17 (IDTlil, 
r uni-rrM in 1935 authorized the C opyright Oilier to prepare a xerie* uf 
•tudicj on ail aspect* uf tile existing copyright law. Thirty four studies 
>ere prepared ar.d presented to ( ‘ o n g lexv  The Register nf C opyright* 
u l t e d  a com prehensive report with recornmendatlon*. H om e Com m ittee 
•1 ;h*'.ludici:ir. 1 pyright Law Revision. Report o f the R egister o f  C- py-

• gm sun m etjiT .eral Revision nf the U. S CupvTight l.a iv ,n 7 ;h C o n g .. 1st 
ifu m m  Rrmt R oll) (R egister'*  Hull R eport), and gc lernl revision

, ’.u re i n t r o d u c e d  near the end ol the a«th Congress I I I I'd'el II R.
11'.'17 > - . " t l ,  t 'u t.g ,. 2d Svss 1 1'.tikl) The l le g i t e r  i>»ued a second
■•urt :'i l .“ "i with r»xt*ed rrcommendalin.ui. I lo t i 'i 'C  iinunttee on the 
‘ . i. tar; < pyrtgnt l aw Iteiision . 1*1. '). S uppletnentary R eport o f  the 

, - . f e f  1 r .  |>-.-tgnts on the 11, Herat Revision "I the ' '  S. C opyright 
.a  1 • ’> I 'e . iu .n  |J Ii. -uth ng , |,t S. is  iCuinm. Print U“ k il ( R egis- 
r • • .pi ,..,inentjr> Repur’.l Action uu Copyright re 'H um  was delated  

: ' 1  !,*.7 t'j IvTi uy a d iip m r m  vabie television. see gcnrnrlly Second 
- . ;  i r r v - . '. ir y  Report o f the it .g . t.-r o f C upyr.ghts on t ie  'Jeneral Itevi-
■ on -' 'h e  I. 8 C o; in c h t  Law; 197’. R u m o r  Kill. ch. V. pp li-26  I Draft

• R egi-ter • Second supplem entary R e ;o r l ,  but a com pr*- 
“ •e - I t  I parii.-e  o f  the prrirn t Act in 1976.

throughout the bill to include the singular (1 U. S. C. 3 D ." 
S. Ren. No. 91—173, p. 53 (1975) (1975 Senate Report): H. R. 
Rep. No. 94- 1-176, p. til (1976) (1976 House Report). The 
Reports then describe the reproduction right established bv 
j  166(11:

"(Tjhe right to  reproduce the copyrighted work in copies 
or phonorecords' means the right to produce a material 
object in which the work is duplicated, transcribed, imi­
tated. or simulated in a fixed form from which it can be 
‘perceived, reproduced, or otherwise communicated, 
either directly or with the aid of a machine nr device.’ 
As under the present law. a copyrighted work would be 
infringed by reproducing it in whole or in any substantial 
part, and by duplicating it exactly or by imitation or 
simulation." 1975 .Senate Report 58:1976 House Report 
61.

The making of even a single videotape recording at home falls 
within this definition: the VTR user produces a material ob­
ject from which the copyrighted work later can be perceived. 
Unles.i Congress intended a special exemption for the making 
of a single copy for personal use. I must conciude that VTR 
recording is contrary to the exclusive rights granted by 
§ 166(1).

The 1976 Act and i's accompanying report.: specify in some 
detail the situations in wnich a single copy of a copyrighted 
work may he made without infringement concerns. Section 
lOS(a). for example, permits a library or archives "to repro­
duce no more than one copy or phonorccord of a work” for a 
patron, but only under very limited conditions; an entire 
work, moreover, can he copied only if it cannot be obtained 
elsewhere at a fair price." § 168(e); see also § 1 1 2 (a) (broad­
caster may "make no more than one copy or piionorecord of a 
particular trail- mission program,' and only under certain 
condir.onM. In other re-pccis, the making of single copies is 
permissible only within the limited confines of the fair use 
doctrine. The Senate report, in 11 section headed "Single and 
multiple copying," notes that the fair use doctrine would per­
mit a teacher to make a ingle copy of a work for use in the 
classroom, but only if the work w;u> not a "sizable" ne such 
as a novel or treatise. 1975 Senate Report 63-6-1; accord. 
1976 House Report 6 8 - 6 9 ,  71. Other situations in which the 
making of a single copy would be fair use are described in the 
House and Senate reports.’-' Hut neither the statute nor its 
legislative hi.- tory suggestx any intent to create a general ex­
emption for a single copy made for personal or private use.

Indeed, il appears that Congress considered and rejected 
the very possibility of a special private use exemption The 
issue was ramed e a r ly  in the revision process, in one i f  the

'I  L‘ . S. t.V ‘, I pru iu li", in rolev.iiu part;
"In ,|i'ii nnin-ntr the nuanutg uf am  Act u f G in ^ n -n , ui.U-«» the cun 

ti-u  inilivatio u ti.e r iin *  h o p I j  im porting the plural mcluile thr 
lingular. . ."

The library phniucnpying p rov iu on i uf 1 luS <1<> not excuse any person 
who request* "a rnpy" from  a library if M.c r*-quv»tcr'» u»c exceed* fair 
uu-. I Il'S if'('.'I Mnriuiver, a librarv 11 a c io lv cil from  liability for the un 
jii| ervueil un- uf it» cupying equipment prm nlril that the equipment 
a 11 ilu e  inform ing e c u  that "the m.iKing ■ ( a cu p y ' m u- 'in ia te  the co p y ­
right law l l o k i f ' i l )

■ Rur exam ple. 9u- making uf a tingle c ,py > r phonorccord by  sn mdn 
viilual a> a in  ■■ e rv u e  (nr a I.Imd p en u n  ’ would t o  a fair use, a j w o ii>J "4 
M tiglccopy repr, ‘ uctiun o f  in excerpt (rum a copyrighted work by a callig- 
r.q her lor a -ingle • ot ‘ or "a »m glr reproduction o f  excerpt* from  a cop y ­
righted w orn by a xtuu. 01 calligrapher or teacher in a leu n in g  situation.'' 
IDT.'i s<-i'.aic Repurt •>-»,7 e iu7»i H um e R eport 75-71. Application o f
the fair u»e dueltine in the«e xituation*. o f  course, would be unnecexsary if 
the Pa.6 Act created a general exem ption for the ma!\irg o f  a im gle copy
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studies prepared for Congress under the supervision of the 
Copyright Office. Latmun. Fair Use of Copyrighted Works 
(1958), reprinted ir. Senate Committee on the Judiciary, 
Copyright Law Revision, Studies Prepared for the Sub­
committee on Patents, Trademarks, and Copyrights, SOth 
Cong., 2d Sess., 1 (1960) (Latman Fair Use Study). This 
study found no reported case supporting the existence of an 
exemption for private use. although it noted that "the pur­
pose and nature of a private use, and in some cases the smaii 
amount taken, might lead a court to apply the general princi­
ples of fair use in such a way as to deny liability." Id., at 12. 
After reviewing a number of foreign copyright laws that con­
tained explicit statutory exemptions for private or personal 
use, id., at 25, Professor Latman outlined several approaches 
that a revision bill could take to the general issue of exemp­
tions and fair use. One uf these was the adoption of particu­
larized rules to cover specific situations, including "the field 
of personal use." Id., at 33."

Rejecting the latter alternative, the Register of Copy­
rights recommended that the revised copyright statute sim­
ply mention the doctrine of fair use and indicate its general 
scope. The Register opposed the adoption of rules and ex­
emptions to cover specific situations." preferring, instead, to 
rely on the judge-made fair use doctrine to resolve new prob­
lems as they arose. See Register's 1961 Report 25; Regis­
ter’s Supplementary Report 27-28.

The Register’s approach was rellected in the first copy- 
,’ght revision bills, drafted by the Copyright Office ir. 19'4. 

These bills, like the 1976 Act, granted the copyright owner 
the exclusive right to reproduce the copyrighted work, sub­
ject only to the exceptions set out tn later sections, ii. R. 
’. 1917-S. 30US 8Sth Cong., 2d Sess., §5(al (1964). The pri­
mal. exception was fair use, §6, containing language virtu­
ally identical to § 107 of the 1976 Act. Although the copy­
right revision bills underwent change in many respects from 
their first introduction in 1964 to their final passage in 1976. 
these portions u  the bills did not change, ' 1 can con­
clude only that Congress, like the Register, intended to rely 
on the fair use doctrine, and not on a per se exemption for

"  1‘ rn fe u o r  Lulman made .*jn-eial mention o f  the "pcrxniial ii.m- ’ is-me be­
cause the area was one that
"has becom e disturbed by recent developm ent? . , Photiiduplicatiuii
device* m ay make authors' and publisher*’ groups apprehensive The 
Copyright Charter recently approved by (the International Cuniedor.itinn 
o f .Societies o f  Authors and Com posers) emplt.iM.v* the concern o f  author* 
over 'private use* which, because o f  technological developm ent *, are .ml 
to be com peting crioiial) with the utlior's econom ic Intercut;,.1 l.a'.msn 
Fair t 's e  Study .r t-.li,

"T h e  one exem ption proposed by the R egister. perm itting a lihrar) to 
m,'me a single photocopy o f  an out-of-print wot It and o f excerpt*  that a re­
questor certified were needed lor research, met with opposition and vv.v* 
not included in the bills initially introduced in C utigre'* See Keel ter * 
Ill'll R eport 2*1. II R .4 1 9 4 7  -S. .Mbs. &slh C ong., 2d i. H 'e -u . 
te r ’t Supplem entary R eport 2d. A library copying provision was restored
lo the bill in I'Jb'J, a fter pressure from library associations R egister * 
Second Supplem entary R eport, eh. I l l ,  pp. 10-11: *ec S ./111. 91st l  o n g , 
1st Sesn., s I  On (Comm . Print Dec 10, IJW'ji; 11*775 Senate R eport I f  

'T h e  I ‘."VI UiIIj provided that the fair u.-e if copyrighted material for 
purpose* 'such a* criticism , com m ent, new* reporting, teaching n  oar- 
ship, or resea rch ' was rot an infringem ent uf Copyright, and as tod l- ur 
“ factors to be considered" in determ ining w hether any other particular u-e 
was (air II R. 119-17 S. HUM, S 'th  l.'ung., 2d 3 e »»  , 4'1 f(!«*4l R ev.o-d  
bills, draite.i oy  the C opyright i m ice in P f i i .  contained a fair use provi on 
inerei- mentioning the doctrine but not indicating it* scope; "Notvv li- 
standing the provisions -if section 10*1. the fair use o f  a conyrigi.ted  work :s 
not an infringem ent o f  cop yrigh t.'' U, R 1.117S'. Mod. V.ilh C olig .. 1st 
Ire**,. 1 107 IHP/ii. The H ouse Judiciary Com m ittee restored the prov i­
sion to I* earlier wording, H. R. f, ' . N o 22117 s'Uh C ong . 21 Se<*.. .». 
7*i i I f l 'i i ,  and the language adopted by the Com tnutce remained in the loll

private use, to separate permissible copyir.g from the 
imoermissible/*

When Congress intended speciai ar.d protective treatment 
for private use, moreover, it said <o explicitly. Ur.e such ex­
plicit statement appears in § 106 itself. Tr.e copyright own- 
er's exclusive right to perform a copyrighted w-,rk. ir. con­
trast to his right to reproduce the work in copies, ;s limited 
Section 106(4) grants a copyright owner the exclusive ri.m t: 
perform the work ••publicly,'’ hut does not afford the owner 
protection with respect to private performances by others. 
A motion picture is "performed" whenever its images are 
shown or its sounds are made audible. ? 101. Like "eiri!- 
[ingi a copyrighted lyric in the shower," Tuentittn C tn tu rj 
Music Corp. v. Aiken, -122 U. S. 151. 155 (1975), watching 
television at home with one’s family and friends is now con­
sidered a performance. 1975 Senate Report 59-60: 1976 
House Report 63." Home television viewing nevertheless 
does not infringe any copyright—but only because ; Iu6i4i

in later C ongresses. .-‘eu il !l. 2.712s ' >7. '-".ti I'u i.g . r — - , , , '
' lt"v7>: s . .Via. I'H t C ong.. 1st Sv.*.*.. i PC • :.•• ‘j>. - - j,; , -.g . :-t
S e t* .. 5 107 ,1971c a. I - I ! 'W  C ong.. l i t  s l o t  T-7-: ii
2223 S 22. 91th C ong.. 1st res* .. i  !')7 l jT j ;  W •- i v an,;::: r.s • .
the House J t iiciarv C om m ittee ’.n li'Td. .*• I ■ I - H- .••< I :- ; . . ; - .  • il ?. 
Conf. Reu. N'->. 91-17 id, ; .  7'1 :t»7*>i. tbe .,i;n- language :u l,ear- :n i i ~ ; 
the I'.Oi Act.

"  In Ti i/ffo" '.*  c i-Il ’ iK iii* Co. v I. uit»-,| i f f 2 ' |. ' i ' ' t  C! *1 . ;7 r" : 
CM,5 1 1973), a ff'd  by an equally i..video C „u .i . .- 7'ii|.»77 *i< 
during the process o f  the ro'.'. m n o f  the ce p y rg lit  >ta' :r.v C ..•". : 
Claim* suggested that oiu> :ng for |k-i*oti:il u. • n ight t • • at ■»!■• '.be i>- i > 
•if copyright protection jr a '-r  the It* • Act. I N - , ' i r  t i t . _ :  ... 
cause- "hand copying ' for  i ,.i o ■; *.* a.way -. i.gar-tcd  ., ; 

itile. and becam e the prav.i-v vf :;a ..;: :g  ,.,-r , '  ;iu. o
';,}•*• w riter* and phutf'stai it..,.*- -.*•* -.*,-fe dt-v* - ta d . : .- .::.i.-..;.g -,f p,-r 
••mill copies by meant ItU'f '.ban i,.r,d copying a uiu ' -  ; r* :;.-. - - •  
w ell. at -.S. 1*7 Y 2d , at IT  O - l . . " 2.

Then* appear in me to ba -.exo-ral lira s  in tl„.< reasoning. F a i t ,  :t : 
by no mean* clear tr.a' the making - I a hand copy '' o f an entire work ;* 
I i-musslhlo; the m »*t oat can ia  ia:,l Is that there iv no reported  c.u.t- 
■ •ii the subject, possib ly b e c .r i .,, u „ copy ,-gilt oa-iu-r • vei thought vor.r,- 
»v lule to sue. 9 -e  LMInan Fair I ’ *• Study* 11-12; -i M. Nur.n'.er. C opyr.gn l
I l.'I.U.7(F.:iHla] <I9r2), At loa d  one cariv '.reati a -  r .cd  '.hat infringe- 
merit would result " ;f  an individual ini.de copies f,,r I:;* [ ersom n a.-,-, ev«n  
in hi* ow n handwriting, at there is no rule o f  U *  , vceptw g m anuicript 
copies from  the law o f in fringm ent.' A . \V-i|, American C opyright Lav* 
9 lot at 1 1917). second , hantl copying or even copying by ty p e w r ite r i ; :*■':(• 
limiting The drudgery involved m nuking har.t) eopiet ordinarily ensures 
that only necessary anil fairly »n;a|| portions o f  a vvurk are taken: il i t un­
likely that any visor would make a hand copy at a <uo*lttute for one tr.at 
could bo purchased, The harm to the copyright ow ner from .hand copying 
(hu t i* minimal. 'Die tecent advent t»f inevper.Mve and readily available 
M pym g machine*, how ever, has changed the dm .editions o f  the preulcm. 
■'■■*• R egister's  Second Supplem entary Report ch. HI. p, H earing* mi
II R. 222J before the Subcom m ittee on I’ on r .t . ' vil l.tberties, and the 
Ailimni.vtratnin o f J o  dice o l the llu tf e Jutliciiiry ( ’ • n.nuttee. '.Mth C olig .
I t Ses*.. 191 t lb 7,71 1197.7 House Hearingst 'reinarks u R ep I)ait.e!sont, 
" I , at 2 ! )  (statem ent o f  Robert W ( 'a in i 'i ;  •<(, at g.7u 'rem arks o f Rep 
OanlelMtni; id . at ;i.r>4 (testim ony o f  Irv in  Karpn d . it loT u e* :im on y  a 
Rondo C am eronl: id . at I7W  itestimnny o f Rurbara Ringer, R egister o f  
<' ipvrtghtsi. PlUs. '|t|he *li|ipi;-it;oii that ll.ere - t.u li.rt in v ot.ed  in a 
o 'holnr copying t copyrigbted  text liy hand -b e*  not ir-uci. ud, ar.ee tr.e 
qoestion o f  machine e o p jn g . ' H. K.ip an. An I 'ra. arri' I V .vu o f  C.,py. 
r gut 1"1 -M 2  t I9'i7i

' III a trio if ca >'I. }'• rtm i/htlij t'm  p V. t '“ l i t  t , \ rh  ,192 I ' S J90, 
t'.W (I'.i'.M , T> Vpeom j.'t r I'nr/i v C o lo io f- a  Wn»tdro .tie ,/ - i.,t rir I r e ,
115 I". S. J91. 404-40.1 (197111 and /7 ie " f r i f i  iV n fn ry  M i,t ie  t ’ o rp  x-. 
A ik , a , 122 U S 131 (1973), this (T.urt bad held tnat the reception  o f  a 
radio o r  television broadcast was not a "perform ance'* under the 19U9 Act. 
The <7 art’ * "narrow  cunstructloii" o f the word "perform  ' w x* "com pletely  
overt; m od  b y  the (197'1 A ct | and its broad definition o f 'p e r fo rm  ;n lection  
l l 'l  “  lOTfi House Report ST.
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contains the word "publicly." ' See generally 1075 Senate 
Report 60-61: 1976 House Report *33-6-1; Register's 1961 Re­
port 29-30. No such distinction between public and private 
uses appears in HQdiDs prohibition on the making of 
copies. •'

Similarly, an explicit reference to private use appears in 
i IDS. Under that section, a library can make a copy for a 
patron oniy for specific types of private use: "private study, 
-cfcolarship. or research."'' §§ 108(d)(1) and (e)(1); see 37 
3FR  §201.14 b) (1982). Limits also are imposed on the ex- 
;ent of the copying and the type of institution that may make 
.•ories, and the exemption expressly is made inapplicable to 
motion pictures and certain other types of works. § 108(h). 
These limitations would he wholly superiluous if an entire 
jopy nf any work could be made by any person for private 
use."

B

The District Court in this case nevertheless concluded that 
the 1976 Act contained an implied exemption for "home-use 
recording." ISO F. Supp., at 4-14-446. The court relied pri- 
T.urtiy un the legislative history of a 1971 amendment to the 
1909 Act. a reliance that this Court today does not duplicate. 
Au'«‘ , at 1 1 , n. 1 1 . That amendment, however, was ad­
dressed to the specific problem of commercial piracy of sound 
recordings. Act of Oct. 15, 1971, 25 Stat. 391 1 1071 Amend­
ment ). l’he House Report on the 1971 Amendment, in a sec­
tion entitled "Homo Recording," contains the following 
r-ialement:

"In approving the creation of a limited copyright in 
itmd recordings it is the intention of the Committee 

that this limited copyright not grant any broader rights 
‘ ha:: are accorded to other copyright proprietors under 
the existing title 17. Specifically, it is not the intention 
of the Committee to restrain the home recording, from 
broadcasts or from tapes or records, of recorded per­
formances, where the home recording is for private use 
and with no purpose of reproducing or otherwise capital­
izing commercially on it. This practice is common and 
unrestrained today, and ‘die record producers and per­
formers would he in no different position from that of the

A v. rk l; |ii-rMrir.i i "publicly  it take* place ".al a place oju-n in the 
public ir at any pnri- where a .'iib-taiuial number o f  penu lts outside " f  a 
r,urinal oreie " f  t family ami its racial acquaintances is gathered." § M l.

'l in e   ........   (he exem ption for private perform ances was to permit
the r.otne view m e o f lawfully marie videotapes. The R egister noted in 
I S  I that In 'e w  technical devices will probably make it practical in the fn- 
' ire 'o  rep roo ’je e  televised motion pictures in the home, We do  li"t ho- 
..eve the private i o ' o f  such a reproduction can nr shi al lie precluded In 
mpyriL’ h l . ' R egister's  |9*i| Report 10 lemphasis adtie In The R egister 
■ lid pm uiggrvt that the private m ak ing  o f  a rt-prnducnor o f  a to lev i-cd  
ini'tion picture .could he perm itted hv the copyright la' The R egister 
later n-rnmili'd C ongress that "[iln  general the enncep o f  'perform ance' 
iru-t ue distinguished d iarp ly  fr <m the reproduction o f  cop ies ."  Regia- 
ler Supplem entary Report 22.

• During hearings no this provision. R epresentative Danielson inquired 
w hether .! would apply to work* o f fiction >uch a* "lion e  With the W ind." 
or '.v Uctm-r it was luni'eil to ' •trictly techn: al types o f  Information ' The 
un cnntndicied  response was that U 'voultl apply only in "general term * o f
• eii.'o 'an d ! '.he useful art*. ' 1973 llo u -e  Hearing? 231 (ti rtim ony oi 
it- i ■ r. W. I'airr.si. ef. . at :WH| l-ia tim on t n| Harry Rosenileldl ("W e are 
r.ul a r ig  for 'lie  r..-,.l to copy 'io n e  With the W in d "')

The iiietition ill the .Senate anil Huitse R eports o f  situation* in which 
i- <p:e* tor pnv ate t.»e would se perm issible under the fair use d octr in e—for 
-•s.irr.p e, :he making o f a free copy  for a blind person. 11)75 Senate Report 

l.<75 llo iisr R eport o r  the 'recordings o f  perform ances by music stu­
dents f ir  purpose* o f  analysis and criticism ,”  1973 Senate Report 'A — 
wfl j.d  t o jupt-rtluous as well. See n. 12. s ia im .

owners of copyright in recorded musical compositions 
over the past 20 years." H. R. Rep. No. 92-487. p. 7 
(1971) (1971 House Report).

•timilar statements were made during House hearings "n the 
Dill - and on the House tloor,-' although not in the Senate pro­
ceedings. In concluding that these statements created a 
general exemption for home recording, the District Court, in 
my view, paid too little heed to the context in which the 
statements wore made, and failed to consider the limited pur­
pose of the 1971 Amendment and the structure of the 1909 
Act.

Unlike television broadcasts and other types of motion pic­
tures. sound recordings were no: protected by copyright 
prior to the passage or the 1971 Amendment. Although the 
underlying musical work could be copyrighted, the 1909 Act 
provided no protection for a particular performer's rendition 
of the work. Moreover, copyrighted musical works that had 
been recorded for public distribution were subject to a "com­
pulsory license": any person was free to record such a work 
upon payment of a 2-cent royalty to the copyright owner. 
§ 1(e). 35 Stat. 1(175-1076. While reproduction without pay­
ment of the royalty was an infringement under the 1909 Act. 
damages were limited to throe times the amount of the un­
paid royalty. §25(e), 35 Stat. 10Sl-li>>2: Shapiro. Bernstein 
& Co. v. Good’i, 2 IS F. 2d 269. 262-263, 265 (CA2 1957), cert. 
denied. 355 U. S. 952 1 1958). It was observed that the prac­
tical effect of these provisions was to legalize record piracy. 
See S. Rep. No. 92-72. p. 4 (197D: 1971 House Report 2.

In order to suppress this piracy, the 1971 Amendment ex­
tended copyright protection beyond the underlying work and 
to the sound recordings themselves. Congress chose, how­
ever, to provide only limited protection; owners of copyright 
in sound recordings were given the excusive right "Itjo re­

- Thu follow ing exchange took place during ike ic -tin tm y  nf Barbara 
Ktngor. ihi-n A »-:stan i R egister o f  C opyrights:

‘■(Rep | B ie-ter 1 can tell you 1 must have a sin.nl pirate in my ow n 
home. My son ha* a cassette tape recorder, or.ii is a particular record he- 
com e* a Int. he will retrieve it onto his little set. . . iTlhis leinsl.it.,m. o f  
enur e, would not point to his activities, would i f

"M iss Ringer. 1 think the answer is clearly. N o. it w o jld  not.' I have 
spoken at a couple o f  seminars on video cassettes lately, and this question
i - usually asked; What annul the home record- rs." The answer I have
in'-on and will g ive again is that this is s o m e t h in g ,u  cannot control. You 
-imply cannot control it. My own opinion, whi ther this is philosophical 
dogm a or not. is that sooner or iter there ,* going to he a crunch hero 
Hut that is not vvhai this legislation is addressed to, and I do not see  the 
crunch lom ing in the immediate future. . I do not see anybody going 
into anyone .* home and preventing this - o r  o f  thing, or forcing legisla­
tion that would engineer a piece of equipment r.ot to allow home taping " 
Hearings on S '! 16 and II. R *>('27 )v,.|'»re subcom m ittee No. .1 o f  the 
llo u -e  Com m ittee on the Judiciary. ‘.'2d ( V .g  l.-t Scss., 22-24 U971I 
• I'.'7l House Hearing*!.

3 Shortly before passage nf the hill, a colloquy look  place betw een R ep . 
resentative K o-ieianeier. chairman o f  the House subcom m ittee that pro ­
duced the hill, and Representative Karen, who was not on the com m ittee;

'M r Karen. Am I correct in assuming that the hill protects copy­
righted material that is duplicated for commercial purposes only?

"M r, Ka.vtenmeier. Yes
"M r Karen. In o iher words, if  your child w ere to record o ff  o f  a pro­

gram which com e* through the .or un the radio or television, and then used 
.t f„r  her own persona! pleasure, for listening peu su rc , '.hi* use wouiu not 
ee included under the penalties o f  tin* bill'.'

"M r Kastetimcn-r. This n> not included ,n the bill. I am glad the gen­
tleman rakes the point.

"O n page 7 o f  the report, under Home R ecordings,' M embers wall note 
that under the hill the -am e practice whi h prevails today is called tor; 
namely, this is considered both presently and under the proposed law to be 
fair use. The child docs not do this for commercial purposes. This is 
made clear in the report." H 7 Cong. R ec. 3-iT48—J-I749 (1971).
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produce [their works 1 ar.ii d istribute {them J to the public." 
1971 Amendm ent. § 1(a). 85 S tat. 391 (formerly codified as 17 
U. S. C. § 1(f) (1976 ed.)>.-'‘ This rig h t was merely the right 
of commercial distribution. See 117 Cong. Roc. 34748-34749 
(1971) (colloquy of Reps. Kazen «.v Kastenm eier) (“the bill 
protects copyrighted m ateriai that is duplicated for commer­
cial purposes only").

A gainst this background, the sta tem ents regarding home 
recording under the 1971 Amendment appear in a vorv differ­
ent light. If home recording was "common and unre­
strained” under the 1909 Act. ee 1971 House Report 7, it 
was because sound recordings . ad no copyright protection 
and the owner of a copyright in (he underlying musical work 
couid collect no more than a 2-cent royalty pius 6 cents in 
damages for each unauthorized use. W ith so little at stake, 
it is not a t all su rp ris ing  that the A ssistant R egister "d(id] 
not see anybody going into anyone's home and preventing 
this sort of thing." 1971 House H earings 23.

B it  the references to home sound recording in the 1971 
Amendm ent's legislative history dem onstrate  no congres­
sional intent to create a generalized home use exemption 
from copyright protection. Congress, having recognized 
tha t the 1909 Act had been unsuccessful in controlling home 
sound recording, addressed only the specific problem of com­
mercial record piracy. To quote A ssistant R egister R inger 
again, home use was “not w hat this legislation (was) ad­
dressed to." 1971 House H earings 22."

While the 1971 Amendm ent narrowed the sound record­
ings loophole in then existing copyright law, motion pictures 
and o ther audiovisual works have been accorded full copy­
right protection since-at least 1912, see Act of Aug. 24, l .;12, 
37 S ta t. 488, and perhaps before, see Edison  v. Lubin, 122 F. 
210 (CA3 1903), app. uism'd, 195 U. S. 625(1904). Congress 
continued this protection in the 1976 Act, Unlike the sound 
recording righ ts created by the 1971 Am endm ent, the re­
production righ ts associated wit!, motion pictures under 
§106(1) are  not limited to reproduction for public d is tribu­
tion; the copyright ow ner’s righ t to reproduce the  work ex­
ists independently, and the "m ere duplication of a copy may 
constitute an infringem ent even if it is never d is tribu ted ."  
R egister's Supplem entary R eport hi; see 1975 Senate Report 
57 and 1976 House Report 61. Moreover, the 1976 Act was 
intended as a comprehensive treatm ent of all aspects of copy­
righ t law. The reports accompanying the 1976 Act, unlike 
the 1971 House Report, contain no suggestion tha t home-use 
recording is somehow outside the scope of this .ill-inclusive

“ Tile !l*0ii Act's grant o f  an exclusive right in “copx . ’ ', Ion , was nf no 
assistance to the ow ner o f  a copyright in a sound recording, because a re- 
production o f  a sound recording was technically considered not to he ,t 
"Copy." S ee 1971 House Hearings IS (testim ony o f  It.irbarn Ringer, A.,- 
jislant R egister o f  C opyrights!, i ‘J " l Amendment. 5 lie ), so  S lot. '191 (fo r­
merly coddled as 17 L'. a . C. -i 26 111,70 e d .l) ("F or  the purposes o f  (speci­
fied section ), not including 5 llll)|, but not for any other purpose, a 
reproduction o f  a (sound recording! shall he considered to be a copy 
thereo f"). This concept is carried forward into the 1976 A ct. which 
distinguishes betw een "cop ies" an.) “ phonorecords,“  See n. 7, supra.

J During consideration o f  the 1976 A ct. Congress, o f  Course, was well 
aware o f  the limited nature o f  the pm teeiion granted lo sound recording* 
under the 1971 Am endm ent. See 1973 House H earings 11:11 testim ony nj 
Barbara R inger. R egister o f  C opyrights) (1971 A m endm ent "created a 
copyright in a sound recording . , . but limited it to the particular situation 
o f  su-ealled piracy")- id ., al lilsd iletter from  John Lorenz. A cting Librar­
ian o f  C ongress) Hinder 1971 Am endm ent 'only the unauthorized produc­
tion and distrm ution to (lie public o f  copies o f  the f ound recording is p ro ­
hibited. Thus, the duplication o f  ■ m ud recordings for private personal 
one and the perform ance o f sound recordings through broadcastir.g or 
other means are outside the scope if the am endm ent").

sta tu te . It was cieariy the intent of Congress th a t r.o a-ldt- 
tional exem ptions w ere to bo implied.-"'

I therefore find in the 1976 Act r.o implied exem ption to 
cover the  home taping of te ie 'is io n  programs, w hether it he 
for a single copy, tor p riva te  use. o r for home use. Taping a 
copyrighted television program  is infringem ent unless it is 
perm itted  by the fair Use exem ption contained it: ; loT the  
1976 Act. I r.ow turn  to th a t issue.

IT
Fair U.-e

The doctrine of fair use has been caiic-d. with some 
cation, "the most troublesome in t.-.e wnoie iaw of copyrijn t."  
Dc lla r  v. Sant net Goldwyn, Inc., 104 F. 2d 661. 662 'CA2 
1939): see Triangle Publications, Inc. v. Knigrt-R iJder 
S'eicspapers, Inc.,  626 F. 2d 1171. 1174 (CA5 1980); Mcerupoi 
v. Size r ,  560 F. 2d 1061, 1068 (CA2 1977). cert, denied. 434 
U. S. 1013 (1973). Although courts have constructed lists • •: 
factors to be considered in determ ining w hether a particular 
use is fair,"  no fixed c rite ria  have em erged by which tha t 
determ ination can be made. This Court thus far has pro­
vided no guidance: although fair use issues have come here 
twice, on each occasion the  Court was equally divided and 
no opinion was forthcoming. Williams S: Wilkins Co. v. 
United States, 203 Ct. Cl. 71. 487 F. 2d 1345(1973), a ffd . 42o 
U. S. 376 (1975); Benny  v. Lories, Inc.. 239 F 2d 532 i'A 9  
1956), a ff’d sub no in. CBS. Inc, v. Lucie's Inc.,  35'! U. 8. !3 
(1953).

N or did Congress provide definitive rv.es w hen it u M.fivd 
the fair use doctrine in the 1076 .'.-c: it simnly m o rin -ra tc-i .; 
list of factors "to be considered": the "purpose a., i character 
of the use," the  "nature of the copyrighted w o rk .' th-_ 
"am ount and substantialitv  of the (' rtbiti u.-<-i.' .i.- l. :> -rr 
the most im portant, the "effoc: of the use upon ;;.o ; >»'. > ‘ ;

• Representative Ka.iter.mei-.-r. the principal H io -v  ir .. I -7- 
revision mil ami chairmen uf :r,.- House com m ittee pr- m .-.d  •• 
made tills explicit on the opening ilav i the tiu ii.v hearings 

"(K)rorn tune to tune, certain areas have nut hi.-ii coven -1  r. tr.-.- 
Hut ia il not the case, this being a unified c . , :e .  that the -q erar.un uf b..' 
dues apply w hether o r  not w e specifically d-.ai with a siinj-.-c; <c • ■ t.‘ 

"T h ere fore , we can ready r.ot faii to de.ii ,v,:h ai, :-iu e . It ■ i dealt 
w ith -m e way or the other. T he code. title ’,7 . afil •.or t 8 
made u conscious decision even by omission. . .

"B y  virtue o f passing this bill, w e wail de.il with ever .- issue. Wh.-'.r.er 
we deal with it com pletely or not for tie- purpose o f  resolving the issue* 
involved is the only question, nut whether :•. h.i= leal’, with the four cota.i-r- 
o f  the bill because the four corners o f  the 'mil wall pre-tune to deui with ev ­
eryth ing In cop yrigh t."  1975 House Hearings 115 

"T h e  precise phrase "fair u*e" apparently did not enter the ease iaw 
until I - 69. see L ii icm ic e  v. D o I I I ) ,  15 F. Cas 2‘ i. 60 '.N'u. s. IIP!) it.'C 
.Ma-s.l, but the doctrine itself found early expression in F a Isom  v. M arsh .
9 F. Cas, .!I2 (No, 4,901) ICC Mass. i.-l 11. .. .u cr  s tory  was faced there 
with the "intricate and em barrassing quesiiu, n j" whether a biography con ­
taining copyrighted le tter ; was "a justifiable use o f the «i lginal materia!.). 
Mich as the law recognizes as no infringem ent o f  the copyright o f the plain­
tiffs ." A f., at :i44, 318. In determ ining w hether the use was perm itted, it 
was necessary, said Justice S tory , to consider "the nature and ob jects  .if 
the selections m ade, the quantity and value o f  the m aterials used, and the 
degree in which the use may , rejudsce the sale, or diaunish the profits, or 
wiper ed e  the ob jects , o f  the original w ork. . . Much miia(. ;n suce, 
cases, depend upon the nature o f 'h e  new w vrx . the value and extent o f  M e 
copies, and the d egree  in which the original authors may tie injured 
th ereby ."  Id . ,  at II4S-H49.

Similar lists were com piled v later courts. 6« e. c . f - e  u n  o  r f  ;Or 
e a t l,ly  C o  v. M un ttn e  M u/ C o ., 121 F. 2d 274. 2.- I i l ’ A .ii. cert, dented. 
19,* I". 8. 928 ' 1970), M a lle u s  C u ilee i/e r C o . v. F a lw e r  l i . r  C o .. 1.13 F . 21 

7.1, ~5 (C A 'j 19411): Co/KOI6Hi f i d i i r c i  C o rp . v. S a l i o m i l IS roaacastin t/ C o  . 
137 F .Supp. 348 (SD  Cal. 1953); Sh ap iro , U c ro s lu n  A- C-i v. / '  F  C o tt ie r  
X  i 'o o  C o .. 26 Ij. S. P. q . 10. 14 CsDNY 1934'; H i l l  v H '/,ui.oi A- M a r t t l l ,  
In c .,  220 F. 339, 340 (8 D N Y  1914'.


