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i m m u n i t i e s  c l a u s e s .  Of the s t a t e s  r e v i e w e d ,  P e n n s y l v a n i a ,  

O r e g o n ,  I l l i n o i s  a n d  T e x a s  h a v e  '-•onstitutional p r o v i s i o n s  

r e g a r d i n g  a r r e s t  e s s e n t i a l l y  the same as A r t i c l e  1, S e c t i o n  

6 of the U.S. C o n s t i t u t i o n ,  the o n l y  d i f f e r e n c e s  b e i n g  the 

l e n g t h  of t i m e  d u r i n g  w h i c h  the p r i v i l e g e  a t t a c h e s .  The  

r e l e v a n t  p o r t i o n  of A r t i c l e  1, S e c t i o n  6 p r o v i d e s :

T h e y  s h a l l  in all ca s e s ,  e x c e p t  tr e a s o n ,  f e l o n y  
and b r e a c h  of the pe a c e ,  be p r i v i l e g e d  fr o m  a r r e s t  
d u r i n g  the a t t e n d a n c e  at the s e s s i o n  of t h e i r  
r e s p e c t i v e  h o u s e s ,  a n d  in g o i n g  to a n d  r e t u r n i n g  
f r o m  the same:

W i t h  r e s p e c t  to U.S. C o n g r e s s m e n  in f e d e r a l  p r o c e e d i n g s  

it has b e e n  e s t a b l i s h e d ,  as n o t e d  above, t h a t  the g e n e r a l  

r u l e  is t h a t  the privilege: from a r r e s t  c l a u s e  a p p l i e s  o n l y  

to a r r e s t s  in c o n n e c t i o n  w i t h  c i v i l  suits, r e q u i r e s  an 

a c t u a l  p h y s i c a l  d e t e n t i o n  a n d  d o e s  n o t  p r o h i b i t  s e r v i c e  of 

p r o c e s s  in a c i v i l  sv.it. W i l l i a m s o n  v. U . S . , 207 U.S. 425 

(1907); L o n g  v. A n s e l l , 293 U.S. 76 (1934). N o n e t h e l e s s ,  

b a s e d  on e a r l y  c a s e s  o r i g i n a t i n g  in W i s c o n s i n  a n d  P e n n s y l­

van i a ,  so m e  c o m m e n t a t o r s  h a v e  n o t e d  a c o n f l i c t  in the 

d e c i s i o n s  as to w h e t h e r  or  n o t  the p r i v i l e g e  fr o m  a r r e s t  

r e f e r r e d  to in A r t i c l e  1, S e c t i o n  6 a l s o  c r e a t e s  an e x e m p t i o n  

fr o m  s e r v i c e  o f  c i v i l  p r o c e s s .  A n n ot., 94 A.L.R. 1470.

In t h e s e  e a r l y  W i s c o n s i n  and P e n n s y l v a n i a  ca s e s ,  Do tv 

v. S t r o n g , 1 P i n n e y  (Wis.) 84 (1840); G e y e r  v. I r w i n , 4
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Dali. (Pa.) 107, 1 L.Ed. 762 (1790) a n d  B o l t o n  v. M a r t i n , 1 

D a l i  (Pa.) 296, 1 L.Ed. 144 (1788), it w a s  h e l d  t h a r  a 

d e l e g a t e  to C o n g r e s s  w a s  p r i v i l e g e d  f r o m  the s e r v i c e  of 

c i v i l  p r o c e s s  in a s t a t e  c o u r t  p r o c e e d i n g .  In P e n n s y l v a n i a ,  

this h o l d i n g  h a s  b e e n  e x t e n d e d  to s t ate l e g i s l a t o r s  so th a t  

a l e g i s l a t o r  is p r i v i l e g e d  fr o m  s u m m o n s ,  c i t a t i o n  or  o t h e r  

c i v i l  p r o c e s s  d u r i n g  his a t t e n d a n c e  on  the l e g i s l a t i v e  

b u s i n e s s  c o n f i d e d  to him. G r a y  v. S i l l , 13 W . N . C .  (Pa.) 59 

(1883); Ross v. B r o w n , 7 Pa. Co. Ct. 142 (1889) .

T e x a s  f o l l o w s  the g e n e r a l  ru l e  th a t  the c o n s t i t u t i o n a l  

p r i v i l e g e  fr o m  a r r e s t  d o e s  n o t  c o n f e r  an i m m u n i t y  o n  s t a t e  

l e g i s l a t o r s  from s e r v i c e  of c i v i l  p r o c e s s .  G e n c r y  v. G r i f f i t h , 

27 Tex. 461 (1864).

Ir. Illin o i s ,  P h i l l i p s  v. B r o w n e , 119 N.E. 601 (111. 1915), 

s t a n d s  for the p r o p o s i t i o n  that §14 of the I l l i n o i s  C o n­

st i t u t i o n  o n l y  g r a n t s  an e x e m p t i o n  from a r r e s t  w i u h  a v i e w  

to i m p r i s o n m e n t ,  a n d  n o t h i n g  else. T h e r e f o r e ,  the c o n­

st i t u t i o n  d o e s  n o t  e x e m p t  s t a t e  l e g i s l a t o r s  from s e r v i c e  of 

p r o c e s s  in c i v i l  cases. W h e n  this Cu s e  w a s  d e c i d e d ,  h o w e v e r ,  

a s t a t u t e  e x e m p t e d  m e m b e r s  of the G e n e r a l  A s s e m b l y  from  

s e r v i c e  of p r o c e s s .  The c o u r t  he l d  th a t  th i s  s t a t u t e  c o n­

tra v e n e d  the c o n s t i t u t i o n a l  p r o v i s i o n  i n h i b i t i n g  the p a s s a g e  

of l o cal or  s p e c i a l  laws w h i c h  g r a n t  any i m m u n i t y  to i n d i v i d­

ual m e m b e r s  of a p a r t i c u l a r  class. The c o u r t  s t a t e d  that



t h e r e  w a s  n o  g o o d  r e a s o n  w h y  l e g i s l a t o r s  s h o u l d  be s i n g l e d  

o u t  as i m m u n e  f r o m  s e r v i c e  of p r o c e s s  a n y m o r e  than the 

m e m b e r s  of a n y  o t h e r  c l a s s  of p u b l i c  o f f i c i a l s .  S i m i l a r l y ,  

P e o p l e  v. F l i n n , 362 N . E . 2 a  3 (111. 1977;, r e i t e r a t e d  that  

the l e g i s l a t i v e  e x e m p t i o n  is o n l y  for c i v i l  a r r e s t s ,  and not  

for s e r v i c e  of c i v i l  p r o c e s s .  No  o t h e r  s t a t e  r e v i e w e d  has 

e m p l o y e d  this r e a s o n i n g .

Of the r e m a i n i n g  s t a t e s  to be c o n s i d e r e d ,  the c o n s t i t u­

tions o f  the S t a t e s  of A l a s k a  and C a l i f o r n i a  b o t h  p r o v i d e  

that l e g i s l a t o r s  are "not s u b j e c t  to c i v i l  p r o c e s s . "  B e c a u s e  

this c l a u s e  c o n t a i n s  no q u a l i f i c a t i o n s ,  the C a l i f o r n i a  

c o u r t s  c o n s i d e r  it a p p l i c a b l e  to a n y  k i n d  o r  a b j e c t  m a t t e r  

of a c i v i l  l a wsuit. H a r m e r  v. S u p e r i o r  C o u r t , 79 Cal. Rptr. 

855 (1969). No c a s e  from A l a s k a  has i n t e r p r e t e d  this c l a u s e  

in this c o n t e x t .  The A l a s k a n  C o n s t i t u t i o n  c o n t a i n s  the 

f u r t h e r  provisio, t h a t  m e m b e r s  "are p r i v i l e g e d  from a r r e s t  

e x c e p t  for f e l o n y  or  b r e a c h  of the p e a c e . "  T h i s  a d d i t i o n a l  

p r o v i s i o n  w o u l d  o n l y  p r e v e n t  a r r e s t  in the r e l a t i v e l y  rare 

i n s t a n c e s  in w h i c h  a c i v i l  p r o c e e d i n g  is c o m m e n c e d  by c i v i l  

a r r e s t  as the i n i t i a l  pr o c e s s .  Lo n g  v. A n s e l l , s u p r a . In 

A l a s k a ,  the p r o v i s i o n s  g o v e r n i n g  c i v i l  a r r e s t  are c o n t a i n e d  

in A.S. 0 9 . 4 0 . 1 2 0 - 2 2 0 ,  a n d  a l t h o u g h  t h ese p r o v i s i o n s  are not  

u s e d  w i t h  a n y  f r e q u e n c y  d u e  to the r e s t r i c t i o n s  i m p o s e d  u p o n  

th eir a p p l i c a t i o n ,  t h e y  s t i l l  r e t a i n  t h e i r  v a l i d i t y .

The u s e  of the p h r a s e  "not s u b j e c t  to" b e c o m e s  e s p e c i a l l y
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s i g n i f i c a n t  w h e n  we  c o n s i d e r  the p o s s i b i l i t y  t h a t  the p r i­

v i l e g e  m a y  be  w a i v e d .  T h a t  d i s c u s s i o n  will follow.

T h e  N e w  Y o r k  C o n s t i t u t i o n  is s i l e n t  w i t h  r e g a r d  to a 

l e g i s l a t o r ' s  p r i v i l e g e  f r o m  a r r e s t  or  s e r v i c e  of pro c e s s .  

H o w e v e r ,  A r t i c l e  2, §2 of the N e w  Y o r k  L e g i s l a t i v e  L a w  is 

e n t i t l e d  " E x e m p t i o n  of M e m b e r s  a n d  O f f i c e r s  f r o m  A r r e s t "  and  

g r a n t s  a " p r i v i l e g e  from a r r e s t  in a c i v i l  a c t i o n  or  p r o­

ce e d i n g . "  In c o n s i d e r i n g  the s c o p e  of this p r o v i s i o n ,  the 

c o u r t s  h a v e  h e l d  t h a t  a w a r r a n t  for a r r e s t  i s s u e d  by the 

l e g i s l a t u r e  f o l l o w i n g  f a i l u r e  to h o n o r  a l e g i s l a t i v e  s u b p o e n a  

is n o t  an a r r e s t  "in a c i v i l  a c t i o n  or p r o c e e d i n g . "  H a s t i n g s  

v. H o f s t a d t e r , 180 N.E. 106 (1932). In L i n c o l n  B u i l d i n g  

A ssoc, v. B a r r , 147 N . Y , S . 2 d  178 (1955) the c o u r t  r u l e d  that 

the i m m u n i t y  is c o n f i n e d  to f r e e d o m  fr o m  suit, c i v i l  or 

c r i m i n a l ,  for his u t t e r a n c e s  as a l e g i s l a t o r ,  and, t h e r e­

fore, a l e g i s l a t o r  can be s u b p o e n a e d  to t e s t i f y  r e g a r d i n g  

m a t t e r s  t h a t  c a n n o t  s u b j e c t  h i m  to s u i l  In a n o t h e r  case 

i n t e r p r e t i n g  the s i m i l a r  l a n g u a g e  of the U.S. C o n s t i t u t i o n  

it w a s  h e l d  t h a t  a U.S. R e p r e s e n t a t i v e  w a s  i m m u n e  from c i v i l  

a r r e s t  b u t  not c i v i l  p r o c e s s  s h o r t  of a r r e s t .  J a m e s  v. P o w e l l , 

274 N .Y .S .2d 192 (1966). F r o m  these c a s e s  it a p p e a r s  that 

N e w  Y o r k  f o l l o w s  the g e n e r a l  rule that a l e g i s l a t o r  c a n n o t  

be a r r e s t e d  a c i v i l  a c t i o n  nor fo r c e d  into c o u r t  for his 

l e g i s l a t i v e  a c t i v i t e s ,  b u t  is s u b j e c t  to s e r v i c e  of p r o c e s s
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a n d  m a y  b e  s u b p o e n a e d  r e g a r d i n g  m a t t e r s  t h a t  d o  n o t  s u b j e c t  

h i m  t o  s u i t .

I n  M i c h i g a n ,  t h e  C o n s t i t u t i o n a l  p r o v i s i o n  is u n q u a l i f i e d  

a n d  s t a t e s  t h a t  l e g i s l a t o r s  s h a l l  b e  p r i v i l e g e d  " f r o m  c i v i l  

a r r e s t  a n d  c i v i l  p r o c e s s . "  T h i s  p r o v i s i o n  w a s  d e s i g n e d  to 

m a k e  it  c l e a r  t h a t  l e g i s l a t o r s  a r e  n o t  i m m u n e  f r o m  a r r e s t  o n  

c r i m i n a l  c h a r g e s .  M i c h .  Op. A t t y .  Ge n .  1 9 2 6 - 2 8 ,  p. 343.

T h e  M i c h i g a n  l e g i s l a t u r e  h a s  e n a c t e d  s t a t u t o r y  p r o v i s i o n s  

w h i c h  c o m p l e m e n t  a n d  e x p a n d  t h i s  c o n s t i t u t i o n a l  l a n g u a g e .

T h e  M i c h i g a n  s t a t u t e s  c l a s s i f y  t h o s e  p e r s o n s  w h o  m a y  

c l a i m  " e x e m p t i o n "  f r o m  c i v i l  a r r e s t  a n d  c i v i l  p r o c e s s ,  as 

d i s t i n g u i s h e d  f r o m  p e r s o n s  w h o  m a y  c l a i m  a " p r i v i l e g e "  

a g a i n s t  c i v i l  a r r e s t  a n d  c i v i l  p r o c e s s ,  R J A  §§1821, 1 8 2 5 ,

1831, 1 0 3 5 .  T h e  a p p a r e n t  t h r u s t  o f  t h e  d i s t i n c c i o n  is t h a t  

a " p r i v i l e g e "  c o u l d  be w a i v e d  if n o t  e x e r c i s e d  in a t i m e l y  

m a n n e r ,  w h e r e a s  a c i v i l  a r r e s t  m a d e  i n  v i o l a t i o n  o f  a s t a t u ­

t o r y  " e x e m p t i o n "  is v o i d .

T h e  s t a t u t o r y  p r o v i s i o n s  o f  M i c h i g a n  d e c l a r e  t h e  f o l l o w i n g  

l e g i s l a t i v e  e x e m p t i o n s  a n d  p r i v i l e g e s :

(1) O f f i c e r s  o f  b o t h  h o u s e s  a r e  n o t  l i a b l e  to a r r e s t  

o n  c i v i l  p r o c e s s  w h i l e  t h e y  a r e  "in a c t u a l  a t t e n d a n c e  u p o n "
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the d u t i e s  o f  t h e i r  o f f i c e .  T h i s  p r o v i s i o n  w a s  i n t e n d e d  to 

c r e a t e  an e x e m p t  s t a t u s  l i m i t e d  to o f f i c e s  of the l e g i s l a t u r e .  

R J A  §1821 (1).

(2) A l l  m e m b e r s  a n d  o f f i c e r s  of the l e g i s l a t u r e ,  are 

p r i v i l e g e d  f r o m  a r r e s t  d u r i n g  s e s s i o n s  and for 15 d a y s  

b e f o r e  a n d  a f t e r  e a c h  s e s s i o n .  R J A  §1825(2). T h e  p r i v i l e g e  

is u n q u a l i f i e d ,  a n d  n e c e s s a r i l y  c o v e r s  b o t h  c i v i l  a n d  c r i m i n a l  

arrest, in c o n t r a s t  to the c o n s t i t u t i c n a l  p r i v i l e g e ,  w h i c h  

e x t e n d s  o n l y  to c i v i l  a r r e s t ,  a n d  fcr a s h o r t e r  time. An 

o f f i c e r ,  t h e r e f o r e ,  is e x e m p t  f r o m  a r r e s t  w h i l e  in a c t u a l  

a t t e n d a n c e  u p o n  the d u t i e s  of h i s  o f f i c e ,  but has a p r i­

vi l e g e  a g a i n s t  a r r e s t  a t  all o t h e r  t i m e s  c o v e r e d  by the 

s t a t u t e .

(3) M e m b e r s ,  i n c l u d i n g  o f f i c e r s ,  a r e  e x e m p t  f r o m  

s e r v i c e  of c i v i l  p r o c e s s  d u r i n g  s e s s i o n s  and for 15 d a y s  

b e f o r e  and a f t e r  e a c h  s e s s i o n .  R J A  §1831(3). The c o n­

s t i t u t i o n  a f f o r d s  o n l y  a p r i v i l e g e  a g a i n s t  c i v i l  p r o c e s s ,  

and for a s h o r t e r  t i m e  of 5 d a y s  b e r o r e  and a f t e r  a ses s i o n .

(4) T h e  l e g i s l a t u r e  m a y  p u n i s h  b y  p r o c e e d i n g s  in 

c o n t e m p t  a n y o n e  a r r e s t i n g  or p r o c u r i n g  the a r r e s t  o f  a 

l e g i s l a t i v e  m e m b e r  o r  o f f i c e r ,  in 'jolation of h i s  p r i -  

/ilege. M . C . L . A .  §4.82.



As n o t e d  ab o v e ,  a n  a r r e s t  in v i o l a t i o n  of the s t a t u t o r y  

e x e m p t i o n  is v o id. As a r e s u l t ,  the e x e m p t  p e r s o n  m u s t  be 

r e l e a s e d  i m m e d i a t e l y  o n  m o t i o n  in the p e n d i n g  p r o c e e d i n g s  or 

o n  a p p l i c a t i o n  for a w r i t  of h a b e a s  c o r pus, r e g a r d l e s s  of 

w h e t h e r  the e x e m p t i o n  w a s  c l a i m e d  a t  the time of a r r est.

M i l l e r  v. R o s i e r , 31 M ich. 475 (1875); D a l l a s  v. G a r r a s , 10 

N . W . 2 d  897 (1943). T h e  f u r t h e r  c o n s e q u e n c e s  of a c i v i l  

a r r e s t  in v i o l a t i o n  of a s t a t u t o r y  e x e m p t i o n  are p r o v i d e d  by 

R J A  §1821(9). E v e r y  p e r s o n  m a k i n g  or p r o c u r i n g  the "void" 

a r r e s t  is (1) g u i l t y  of  c o n t e m p t  of court, (2) lia b l e  for 

d o u b l e  d a m a g e s ,  a n d  (3) is a l s o  l i a b l e  for d a m a g e s  in a t o r t  

a c t i o n  for f a l s e  a r r e s t .  B u t  the s t a t u t e  f u r t h e r  p r o v i d e s  

th a t  the " o f f i c e r  or  p e r s o n  c a u s i n g  the a r r e s t  s h a l l  n o t  be 

g u i l t y  of c o n t e m p t  n o r  l i a b l e  for d a m a g e s "  if the p e r s o n  

e x e m p t  f r o m  a r r e s t  has f a i l e d  to c l a i m  his e x e m p t i o n  in the 

m a n n e r  p r e s c r i b e d .  T h u s  it is c l e a r  that the p e r s o n  p r o­

cu r i n g  the v o i d  a r r e s t  is l i a b l e  for c o n t e m p t ,  d o u b l e  d a m a g e s ,  

and s e p a r a t e  s u i t  for f a l s e  arrest, r e g a r d l e s s  of v/hether 

the s t a t u t o r y  e x e m p t i o n  w a s  c l a i m e d  at the time of a r r e s t ; 

b u t  the o f f i c e r  m a k i n g  the a r r e s t  is n o t  li a b l e  for a n y  of 

t hese c o n s e q u e n c e s ,  u n l e s s  the s t a t u t o r y  e x e m p t i o n  was 

c l a i m e d .

On  the o c h e r  h and, an a r r e s t  in v i o l a t i o n  o f  p r i v i l e g e  

is n o t  a b s o l u t e l y  "void" a n d  the p r i v i l e g e  m a y  be w a i v e d  if
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n o t  e x e r c i s e d  in a t i m e l y  m a n n e r .  T h e r e f o r e ,  it is i m p l i c i t  

t h a t  the f o l l o w i n g  are c o n s e q u e n c e s  of an a r r e s t  in v i o l a­

t i o n  of the p r i v i l e g e s  p r o v i d e d  by sta t u t e :

(1) If the p r i v i l e g e  is c l a i m e d ,  the p e r s o n  
a r r e s t e d  s h o u l d  be e n t i t l e d  to i m m e d i a t e  
r e l e a s e  o n  m o t i o n  in the p e n d i n g  a c t i o n  
or on a p p l i c a t i o n  for a w r i t  of h a b e a s  
c o r p u s .

(2) The p e r s o n  p r o c u r i n g  the a r r e s t  a n d  the 
o f f i c e r  m a k i n g  the a r r e s t  c o n t r a r y  to 
p r i v i l e g e  are n o t  l i a b l e  for c o n t e m p t  of 
c o u r t  o r  for s t a t u t o r y  d o u b l e  d a m a g e s ,  e v e n  
if the p r i v i l e g e  w a s  c l a i m e d  at the time
of a r r e s t .  R J A  §1821(8)-(9). H o w e v e r ,  
t here m a y  be l i a b i l i t y  for c o n t e m p t  of the 
l e g i s l a t u r e  in m a k i n g  or  p r o c u r i n g  the 
a r r e s t  of a l e g i s l a t o r  in v i o l a t i o n  of his 
p r i v i l e g e .

(2) The p a r t y  p r o c u r i n g  the a r r e s t  a n d  the
o f f i c e r  m a k i n g  the a r r e s t  in v i o l a t i o n  of 
p r i v i l e g e  m a y  be l i a b l e  in tort for false 
arrest, b u t  o n l y  if the p r i v i l e g e  was 
c l a i m e d  a t  the time of arrest.

M u c h  of the f o r e g o i n g  a n a l y s i s  of the s t a t u t o r y  p r o­

v i s i o n s  w a s  c o n t a i n e d  in " P r a c t i c e  C o m m e n t a r y  - 1968, by 

C a r l  S. H a w k i n s "  w h i c h  d i r e c t l y  followed, the i n d i v i d u a l  

s t a t u t o r y  s e c t i o n s  in the M i c h i g a n  c o d e  book.

In A l a s k a ,  A.S. 2 4 . 4 0 . 0 1 0  e l a b o r a t e s  on l e g i s l a t i v e  

i m m u n i t i e s .  It r e p e a t s  th a t  a l e g i s l a t o r  is "not s u b j e c t  to
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c i v i l  p r o c e s s  and is p r i v i l e g e d  f r o m  a r r e s t , "  s p e c i f i c a l l y  

p r o v i d e s  t h a t  the i m m u n i t i e s  e x t e n d  to m e e t i n g s  of  i n t e r i m  

s t a n d i n g  or s p e c i a l  c o m m i t t e e s  of  the l e g i s l a t u r e  a n d  g r a n t s  

a p e r i o d  o f  5 d a y s  i m m e d i a t e l y  p r e c e e d i n g  a n d  f o l l o w i n g  his 

a t t e n d a n c e  at s u c h  a m e e t i n g  or o t h e r  s ession.

In a d d i t i o n  to the f o r e g o i n g  s t a t u t e ,  A.S. 0 9 . 2 5 . 1 5 0  ec 

s e g . g r a n t s  p u b l i c  o f f i c i a l s  the r i g h t  to r e f u s e  to d i s c l o s e  

the s o u r c e  o f  i n f o r m a t i o n  o b t a i n e d  w h i l e  a c t i n g  in the 

c o u r s e  of t h e i r  d u t i e s  as p u b l i c  o f f i c i a l s .

C. P e r s o n s  P r o t e c t e d

T h e  n e x t  i s s u e  to be a d d r e s s e d  is to w h a t  e x t e n t  d o e s  

the S p e e c h  o r  D e b a t e  C l a u s e  p r o t e c t  i n d i v i d u a l s ,  o t h e r  than 

e l e c t e d  m e m b e r s  of l e g i s l a t i v e  b o d i e s ,  f r o m  l i a b i l i t y  for 

t h e i r  a c t i o n s  on b e h a l f  of s u c h  m e m b e r s ?  T w o  t h e o r i e s  ha v e  

be e n  a d v a n c e d  for the e x t e n s i o n  of some i m m u n i t y  to l e g i s­

lat i v e  a i d e s  or  e m p l o y e e s ,  n e i t h e r  of w h i c h  p r o v i d e s  a b s o l u t e  

i m m u n i t y .

N u m e r o u s  c a s e s  e x i s t  in w h i c h  c o u r t s  ha v e  i n d i c a t e d  

that a n  o f f i c i a l  is not s u b j e c t  to l i a b i l i t y  for his d i s c r e­

ti o n a r y  a c t s  b u t  loses a n y  i m m u n i t y  for d u t i e s  that a r e  

m e r e l y  m i n i s t e r i a l  in n a t u r e .  As leng as the o f f i c e r  a c ted 

w i t h i n  the s c o p e  of h i s  l e g a l  d i s c r e t i o n ,  his c o n d u c t  was
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l a w f u l  a n d  t h e r e f o r e  c o u l d  n o t  s u b l e t  h i m  to l i a b i l i t y .  

O f f i c e r s  w o u l d  lose a n y  c l a i m  of nunity b y  a b u s i n g  t h e i r  

d i s c r e t i o n ,  as b y  a c t i n g  in b a d  faith. In c o n t r a s t ,  b e c a u s e  

m i n i s t e r i a l  o f f i c e r s  h a d  no l e g a l  a u t h o r i t y  to e x e r c i s e  

d i s c r e t i o n ,  the l a w  d i d  n o t  l e g i t i m a t e  t h eir m i s t a k e s .

The c o n c e p t  of o f f i c i a l  i m m u n i t y ,  on the o t h e r  hand, 

m a y  p r o t e c t  an o f f i c i a l  w h o  has v i o l a t e d  the C o n s t i t u t i o n  in 

bad faith. It is, t h e r e f o r e ,  i n c o n s i s t e n t  w i t h  the idea 

th a t  an o f f i c e r  w h o  has a c t e d  u n l a w f u l l y  is s u b j e c t  to 

p e r s o n a l  l i a b i l i t y  for h i s  c o n d u c t .  Thus, the d i s c r e­

t i o n a r y / m i n i s t e r i a l  d i c h o t o m y ,  b a s e d  as it is u p c n  the 

d e f e n s e  of  legal j u s t i f i c a t i o n ,  is not p e r t i n e n t  to an 

o f f i c e r’s i m m u n i t y  in the p r e s e n t  c o ntext.

The d o c t r i n e  of o f f i c i a l  or q u a l i f i e d  i m m u n i t y  is 

d e r i v e d  from B a r r  v. M a t t e o , 360 U.S. 564 (1959), and the 

s c o p e  of i n q u i r y  u n d e r  t h a t  d o c t r i n e  is the same u n d e r  the

S p e e c h  or D e b a t e  C l a u s e .  If a c t i v i t i e s  are not p r o t e c t e d  by

the c l a u s e  they are n o t  s h i e l d e d  by the d o c t r i n e  of o f f i c i a l  

i m m u n i t y  e i t her. D i c k e y  v. C B S , 387 F. S u p p  1332 (D.C. Pa.

1975). In B a r r , the A c t i n g  D i r e c t o r  of the O f f i c e  of Re n t

S t a b i l i z a t i o n  w a s  i m m u n i z e d  f r o m  l i a b i l i t y  for an a l l e g e d  

libel c o n t a i n e d  in a p r e s s  rel e a s e .  The C o u r t  he l d  t h a t  the 

e x e c u t i v e  p r i v i l e g e  r e c o g n i z e d  in p r i o r  c a s e s  c o u l d  n o t  be 

r e s t r i c t e d  o n l y  to t h o s e  of c a b i n e t  ranx.
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J u s t i c e  W h i t e  t o o k  p a i n s  to e x a m i n e  the h i s t o r y  of 

o f f i c i a l  i m m u n i t y  as it > e l a t e s  to the S p e e c h  o r  D e b a t e  

C l a u s e  in G r a v e l , s u p r a . In th i s  c a s e  S e n a t o r  G r a v e l  w a s  

u n d e r  i n v e s t i g a t i o n  to d e t e r m i n e  w h e t h e r  v i o l a t i o n s  of 

f e d e r a l  l a w  h a d  o c c u r r e d  w h e n  he r e a d  to a s u b c o m m i t t e e  the 

P e n t a g o n  P a p e r s ,  w h i c h  he th e n  p l a c e d  in the p u b l i c  r e c ord.

A  g r a n d  j u r y  i n v e s t i g a t i n g  the m a t t e r  s u b p o e n a e d  an a i d e  to 

the S e n a t o r .  T h e  C o u r t  of A p p e a l s '  g r a n t e d  a p r o t e c t i v e  

o r d e r  r e g a r d i n g  the a i d e  t h a t  e n j o i n e d  i n t e r r o g a t i o n  w i t h  

r e s p e c t  to a n y  a c t  that he c 'formed w i t h i n  the s c o p e  o f  his 

e m p l o y m e n t .  T h e  S u p r e m e  C o u r t  r e j e c t e d  that d e c i s i o n  as 

b e i n g  o v e r l y  b r o a d  a n d  h e l d  th a t  the a i d e ' s  i m m u n i t y  w o u l d  

be e x t e n d e d  o n l y  to l e g i s l a t i v e  a c t s  as to w h i c h  the S e n a t o r  

h i m s e l f  w o u l d  be immune. In so d o i n g ,  the C o u r t  e s t a b l i s h e d  

the s t a n d a r d  a g a i n s t  w h i c h  the l i a b i l i t y  o f  a c o n g r e s s i o n a l  

a i d e  is m e a s u r e d .  T h e  S p e e c h  or D e b a t e  C l a u s e  p r o h i b i t s  

i n q u i r i e s  i n t o  t h i n g s  d o n e  by  l e g i s l a t i v e  a i d e s  or e m p l o y e e s  

as the C o n g r e s s m a n ' s  a g e n t  or a s s i s t a n t  w h i c h  w o u l d  have 

b e e n  l e g i s l a t i v e  acts, a n d  t h e r e f o r e  p r i v i l e g e d ,  if p e r­

form e d  b y  the C o n g r e s s m a n  p e r s o n a l l y .  The C o u r t  r e a s o n e d  

th a t  in l i g h t  o f  the c o m p l e x i t i e s  of the m o d e r n  l e g i s l a t i v e  

p r o c e s s ,  " t h a t  the d a y  to d a y  w o r k  of s u c h  a i d e s  is so 

c r i t i c a l  to the M e m b e r s '  p e r f o r m a n c e  that they m u s t  be 

t r e a t e d  as the l a t t e r ' s  a l t e r  ego; and that if they are not 

so r e c o g n i z e d ,  the c e n t r a l  r o l e  of the S p e e c h  o r  D e b a t e  

C l a u s e  - to p r e v e n t  i n t i m i d a t i o n  of l e g i s l a t o r s  oy the
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E x e c u t i v e  a n d  a c c o u n t a b i l i t y  b e f o r e  a p o s s i b l y  h o s t i l e  

j u d i c i a r y ,  - w i l l  i n e v i t a b l y  be d i m i n i s h e d  a n d  f r u s t r a t e d . "  

G r a v e l , s u p r a , pp. 616 - 617.

The C o u r t  i l l u s t r a t e d  the a p p l i c a t i o n  of th i s  t e s t  by 

d i s t i n g u i s h i n g  t h r e e  o t h e r  c a s e s  i n v o l v i n g  l e g i s l a t i v e  

i m m u n i t y ,  K i l b o u r n  v. T o m p s o n , s u p r a ; D o m b r o w s k i  v. E a s t l a n d , 

387 U.S. 82 (1967); and, P o w e l l  v. M c C o r m a c k , 395 U.S. 486 

(1969). R e f e r r i n g  to K i l b o u r n , the c o u r t  s t a ted:

[T]he S p e e c h  or D e b a t e  C l a u s e  p r o t e c t e d  H o u s e  
M e m b e r s  w h o  h a d  a d o p t e d  a r e s o l u t i o n  a u t h o r i z i n g  
K i l b o u r n ' s  a r r e s t ;  t h a t  a c t  w a s  c l e a r l y  l e g i s­
lati v e  in n a t u r e .  B u t  the r e s o l u t i o n  w a s  s u b j e c t  
to j u d i c i a l  r e v i e w  i n s o f a r  as its e x e c u t i o n  
i m p i n g e d  on a c i t i z e n ' s  r i g h t s  as it d i d  there.
T h a t  the H o u s e  c o u l d  w i t h  i m p u n i t y  o r d e r  an 
u n c o n s t i t u t i o n a l  a r r e s t  a f f o r d e d  no p r o t e c t i o n  
for those w h o  m a d e  the a r r e s t .  G r a v e l , s u p r a , 
at 618.

The c a s e  of D o m b r o w s k i  i n v o l v e d  a S e n a t o r  w h o  w a s  a l s o  

a s u b c o m m i t t e e  c h a i r m a n ,  and the s u b c o m m i t t e e  c o u n s e l .  The 

r e c o r d  c o n t a i n e d  no e v i d e n c e  of the S e n a t o r ' s  i n v o l v e m e n t  in 

any a c t i v i t y  o t h e r  t h a n  w h a t  p r o p e r l y  c o u l d  be t e r m e d  l e g i s­

lati v e  a c t i v i t y ,  so the S p e e c h  o r  D e b a t e  C l a u s e  p r o t e c t e d  

him. On the o t h e r  hand, the c o m m i t t e e  c o u n s e l  w a s  c h a r g e d  

w i t h  c o n s p i r i n g  w i t h  s t a t e  o f f i c i a l s  to c a r r y  o u t  an i l l e g a l  

s e a r c h  of r e c o r d s  t h a t  the c o m m i t t e e  s o u g h t  for its own 

p r o c e e d i n g s .  The c o m m i t t e e  c o u n s e l  w a s  d e e m e d  p r o t e c t e d  to
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s o m e  e x t e n t  b y  l e g i s l a t i v e  p r i v i l e g e ,  b u t  it d i d  n o t  " s h i e l d  

h i m  f r o m  a n s w e r i n g  as y e t  u n p r o v e d  c h a r g e s  of c o n s p i r i n g  to 

v i o l a t e  the c o n s t i t u t i o n a l  r i g h t s  o f  p r i v a t e  p a r t i e s .  

U n l a w f u l  c o n d u c t  of t h i s  k i n d  the S p e e c h  o r  D e b a t e  C l a u s e  

s i m p l y  d i d  n o t  i m m u n i z e . "  G r a v e l , s u p r a  at 620.

P o w e l l  v. M c C o r m a c k , supra, i n v o l v e d  the v a l i d i t y  of 

l e g i s l a t i v e  a c t i o n s  in the i l l e g a l  e x c l u s i o n  of a r e p r e s e n­

ta t i v e - e l e c t .  The a e f e n d ? n t  M e m b e r s  of the H o u s e  w e r e  

d i s m i s s e d  fr o m  the case, b e c a u s e  s h i e l d e d  by the S p e e c h  or 

D e b a t e  C l a u s e ,  f r o m  l i a b i l i t y  for t h e i r  i l l e g a l  l e g i s l a t i v e  

a ct a n d  fr o m  h a v i n g  to d e f e n d  t h e m s e l v e s  w i t h  r e s p e c t  to it. 

R e l i e f  a l s o  w a s  a f f o r d e d  a g a i n s t  H o u s e  a i d e s  s e e k i n g  to 

i m p l e m e n t  the i n v a l i d  r e s o l u t i o n s .

S u m m a r i z i n g  the h o l d i n g s  in t h e s e  t h r e e  cases, the 

C o u r t  s t a ted:

T he t h r e e  c a s e s  -.eflect a d e c i d e d l y  j a u n d i c e d  
v i e w  t o w a r d s  e x t e n d i n g  the C l a u s e  so as to 
p r i v i l e g e  i l l e g a l  o r  u n c o n s t i t u t i o n a l  c o n d u c t  
b e y o n d  th a t  e s s e n t i a l  to f o r e c l o s e  e x e c u t i v e  c o n t r o l  
of l e g i s l a t i v e  s p a e c h  or d e b a t e  and a s s o c i a t e d  
m a t t e r s  s u c h  as v o t i n g  a n d  c o m m i t t e e  r e p o r t s  and 
p r o c e e d i n g s .  In K i l b o u r n , the S e r g e a n t - a t - A r m s  
w a s  e x e c u t i n g  a l e g i s l a t i v e  order, the i s s u a n c e  
of w h i c h  fell w i t h i n  the s p e e c h  or d e b a t e  clause; 
in E a s t l a n d , the c o m m i t t e e  c o u n s e l  was g a t h e r i n g  
i n f o r m a t i o n  for a h e a r i n g ;  and in P o w e l l , the 
C l e r k  a n d  D o o r k e e p e r  w e r e  m e r e l y  c a r r y i n g  o u t  
d i r e c t i o n s  that w e r e  p r o t e c t e d  by the S p e e c h  or 
D e b a t e  c l a u s e .  In e a c h  case, p r o t e c t i n g  the
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r i g h t s  of o t h e r s  m a y  h a v e  to some e x t e n t  f r u s t r a t e d  
a p l a n n e d  or  c o m p l e t e d  l e g i s l a t i v e  act; b u t  
r e l i e f  c o u l d  be a f f o r d e d  w i t h o u t  p r o o f  of a l e g i s­
la t i v e  a c t  or  the m o t i v e s  o r  p u r p o s e s  u n d e r l y i n g  
s u c h  an act. No  t h r e a t  to l e g i s l a t i v e  i n d e p e n d e n c e  
w a s  posed, a n d  S p e e c h  or D e b a t e  c l a u s e  p r o t e c t i o n  
d i d  n o t  a t t a c h .

N o n e  of this, as w e  see it, i n v o l v e s  d i s t i n g u i s h i n g  
b e t w e e n  a S e n a t o r  a n d  h i s  p e r s o n a l  a i d e s  w i t h  r e s p e c t  
to l e g i s l a t i v e  i m m u n i t y .  In K i l b o u r n - t y p e  s i t­
u a t i o n s  b o t h  a i d e s  and m e m b e r s  s h o u l d  be i m m u n e  w i t h  
r e s p e c t  to c o m m i t t e e  a n d  H o u s e  a c t i o n  l e a d i n g  to 
the i l l e g a l  r e s o l u t i o n .  So, to, in E a s t l a n d , as in 
this l i t i g a t i o n ,  s e n a t o r i a l  a i d e s  s h o u l d  e n j o y  
i m m u n i t y  for h e l p i n g  a M e m b e r  c o n d u c t  c o m m i t t e e  
h e a r i n g s .  On the o t h e r  hand, no p r i o r  c a s e  
has h e l d  t h a t  M e m b e r s  o f  C o n g r e s s  w o u l d  be i m m u n e  
if t h e y  e x e c u t e d  a n  i n v a l i d  r e s o l u t i o n  by t h e m s e l v e s  
c a r r y i n g  o u t  an i l l e g a l  a r r e s t ,  o r  if, in o r d e r  to 
s e c u r e  i n f o r m a t i o n  for a h e a r i n g ,  t h e m s e l v e s  s i e z e d  
the p r o p e r t y  or i n v a d e d  the p r i v a c y  o f  a c i t i z e n .  
N e i t h e r  th e y  n o r  t h e i r  a i d e s  s h o u l d  be im m u n e  from  
l i a b i l i t y  or  q u e s t i o n i n g  in s u c h  c i r c u m s t a n c e s .  
G r a v e l ,  s u p r a , at 620 - 621.

Of the s t a t e s  r e v i e w e d ,  the c o u r t s  in P e n n s y l v a n i a  have 

c o m e  c l o s e s t  to a d o p t i n g  the f e d e r a l  s t a n d a r d  r e f e r r e d  :o 

above. It has b e e n  h e l d  th a t  w h i l e  the p r i v i l e g e  e x t e n d s  to 

c e r t a i n  a i d e s  of a l e g i s l a t u r e ,  it d o e s  so o n l y  as to l e g i s­

lat i v e  m a t t e r s  and is d e r i v a t i v e  f r o m  that a c c o r d e d  to the 

l e g i s l a t o r .  In re G r a n d  J u r y  P r o c e e d i n g s , 563 F . 2 d  577 (3d 

Cir. 1977); and S w e e n e y  v. T u c k e r , s u p r a , (the c o u r t  r e c o g­

n i z e d  that e v e n  w h e r e  an a c t i o n  a g a i n s t  a l e g i s l a t o r  is 

b a r r e d  by the C l a use, l e g i s l a t i v e  e m p l o y e e s  are r e s p o n s i b l e  

for t h eir actio n s . )
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O n  the o t h e r  h a nd, an e a r l y  c a s e  o u t  o f  T e x a s  h e l d  that 

the c o m m a n d  of the H o u s e  to i m p r i s o n  a n o n - m e m b e r  w a s  a 

s u f f i c i e n t  p r o t e c t i o n  to its S e r g e a n t - a t - A r m s . C a n f i e l d  v. 

G r e s h a m , .17 S.W. 390 (Tx. 1891) .

In  I l l i n o i s  a n d  C a l i f o r n i a  the a c t s  o f  p r i v a t e  c i t i z e n s  

p e t i t i o n i n g  their l e g i s l a t i v e  b o d i e s  are c o n d i t i o n a l l y  

p r i v i l e g e d .  A c t u a l  m a l i c e  m u s t  be s h o w n  to p r e v a i l  in a 

t o r t  a c t i o n .  A r l i n g t o n  H e i g h t s  N a t i o n a l  B a n k , s u p r a , and 

S c o t t  v. M c D o n n e l l  D o u g l a s  C o r p . , 112 Cal. Rptr. 609 (1974). 

N o n e  of the o t h e r  s t a t e s  r e v i e w e d  h a v e  a d d r e s s e d  this issue.

D. W a i v e r

O n  at l east o n e  o c c a s i o n  the U.S. S u p r e m e  C o u r t  c o n­

si d e r e d  the issue of w h e t h e r  a C o n g n =  s o m a n  can w a i v e  his 

i m m u n i t y  u n d e r  tne S p e e c h  o r  D e b a t e  C l a u s e ,  a l t h o u g h  the 

C o u r t  d i d  n o t  s p e c i f i c a l l y  d e c i d e  the issue. In g e n e r a l ,  

the C o u r t  c o n s i d e r e d  that a n y  su c h  w a i v e r  w o u l d  h a v e  to be 

e v i d e n c e d  by s o m e  e x p l i c i t  and u n e q u i v o c a l  r e n u n c i a t i o n  of 

the c l a u s e ' s  p r o t e c t i o n .  In U n i t e d  S t a t e s  v. H e l s t o s k i , 442 

U.S. 477 (1979), a m e m b e r  of C o n g r e s s  t e s t i f i e d  b e f o r e  a 

g r a n d  ju r y  and v o l u n t a r i l y  p r o v i d e d  e v i d e n c e  of c e r t a i n  

l e g i s l a t i v e  acts. T h e  C o u r t  a s s u m e d  that an i n d i v i d u a l  

M e m b e r  of C o n g r e s s  c o u l d  w a i v e  the p r o t e c t i o n  of the S p e e c h  

o r  D e b a t e  C l a use, b u t  s t a t e d  th a t  the a c t i o n s  r e f e r r e d  to 

d i d  n o t  c o n s t i t u t e  an e x p l i c i t  and u n e q u i v o c a l  w a i v e r  of



i m m u n i t y  f r o m  p r o s e c u t i o n  d e s p i t e  the m e m b e r ' s  a p p a r e n t  

w i l l i n g n e s s  to w a i v e  the p r o t e c t i o n  o f  the F i f t h  A m e n d m e n t  

s i n c e  the S p e e c h  or D e b a t e  C l a u s e  p r o v i d e s  a s e p a r a t e  and 

d i s t i n c t  p r o t e c t i o n .

In U.S. v. J o h n s o n , 383 U.S. 169 (1966), a n d  U . S . v. 

B r e w s t e r , 408 U.S. 501 (1972), the C o u r t  d e c l a r e d  t h a t  it 

was e x p r e s s l y  l e a v i n g  o p e n  the q u e s t i o n  w h e t h e r  the S p e e c h  

or D e b a t e  C l a u s e  p r o h i b i t s  a p r o s e c u t i o n  w h i c h  is f o u n d e d  

upon a narrov/ly d r a w n  s t a t u t e  p a s s e d  by C o n g r e s s  in the 

e x e r c i s e  of i s l e g i s l a t i v e  p o w e r  to r e g u l a t e  the c o n d u c t  of 

its m e m b e r s ,  e v e n  t h o u g h  the s t a t u t e  p o s s i b l y  e n t a i l e d

i n q u i r y  into l e g i s l a t i v e  a c t s  or m o t i v a t i o n s .

Of  the s t ate c a s e s  r e v i e w e d ,  four s t a t e s  a p p e a r  to take

the p o s i t i o n  that the " p r i v i l e g e "  f r o m  a r r e s t  c o n t a i n e d  in

t h e i r  s t a t e  c o n s t i t u t i o n s  c a n  be w a i v e d .  L i n c o l n  B u i l d i n g  

A s s o c i a t e s  v. B a r r , 147 N . Y . S . k d  178 (1955); M u t s c h e r  v. 

S t a t e , 514 S . W . 2 d  905 (Tex. 1974); G e y e r  v. I r w i n , 4 Dali 

(Pa) J 7 (1790).

In M i c h i g a n  the s t a t u t o r y  " p r i v i l e g e "  a q a i n s t  a r r est,  

w h i c h  is u n q u a l i f i e d  and c o v e r s  b o t h  c i v i l  and c r i m i n a l  

arrest, c a n  be w a i v e d  if not e x e r c i s e d  in a t i m e l y  m a n n e r .  

H o w e v e r ,  the s t a t u t o r y  " e x e m p t i o n "  f r o m  a r r e s t  m o k e s  an
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a r r e s t  in v i o l a t i o n  t h e r e o f  " v o id." T h e  " e x e m p t i o n "  is 

a p p l i c a b l e  o n l y  w h i l e  o f f i c e r s  are "in a c u t a l  a t t e n d a n c e  

u p on" the d u t i e s  of t h e i r  o f f i c e s .  In c o n t r a s t ,  the c o n­

s t i t u t i o n a l  p r i v i l e g e  e x t e n d s  o n l y  to c i v i l  a r r e s t ,  and for 

a s h o r t e r  time. A n  o f f i c e r ,  t h e r e f o r e ,  is e x e m p t  f r o m  

a r r e s t  w h i l e  j.n a c t u a l  a t t e n d a n c e  u p o n  the d u t i e s  o f  his 

o f f i c e ,  b u t  h a s  a p r i v i l e g e  a g a i n s t  a r r e s t  at all o t h e r  

t imes c o v e r e d  by the sta t u t e .

Due to the p a r t i c u l a r  l a n g u a g e  o f  the A l a s k a  C o n s t i t u­

tion, to the e f f e c t  tn a t  l e g i s l a t o r s  a r e  "not s u b j e c t  to 

c i v i l  p r o c e s s , "  the r u l e  a p p e a r s  to be th a t  s u c h  i m m u n i t y  

c a n n o t  be w a i v e d  by the l e g i s l a t o r ,  the r a t i o n a l e  b e i n g  that 

the A l a s k a  i m m u n i t y  is i n t e n d e d  to p r o t e c t  the p u b l i c  as 

w e l l  as s e r v e  the c o n v e n i e n c e  of the l e g i s l a t o r s .  1959 Ak. 

Op. Att'y. Gen., No. 8.

T h e  c o n c l u s i o n  to be d r a w n  from t h e s e  c a s e s  is that 

w h e r e  the c o n s t i t u t i o n  or s t a t u t e s  g r a n t  a " p r i v i l e g e "  from 

a r r e s t  s u c h  a p r i v i l e g e  is c a p a b l e  of b e i n g  w a i v e d .  The 

s t a n d a r d  Tor d e t e r m i n i n g  if s u c h  a w a i v e r  has o c c u r r e d  has 

not b e e n  r e s o l v e d ,  b u t  it is l i k e l y  teat the o r d i n a r y  test 

of w a i v e r ,  a v o l u n t a r y  r e n u n c i a t i o n  of s p e c i f i c  k n o w n  

r i g hts, w i l l  be i n s u f f i c i e n t .  I n s t e a d ,  a d e m o n s t r a t i o n  of 

s o m e t h i n g  a k i n  to a v o l u n t a r y ,  e x p l i c i t  and u n e q u i v o c a l  

w a i v e r  of the i m m u n i t y  s h o u l d  be r e q u i r e d  b e c a u s e  of the
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p u b l i c ' s  i n t e r e s t  i n  i n s u r i n g  t h a t  t h e  w o r k  of t h e  .legis­

l a t u r e  p r o c e e d  i n  an  u n h i n d e r e d  f a s h i o n .  O n  t h e  o t h e r  h a n d ,  

if t h e  c o n s t i t u t i o n  o r  s t a t u t e s  p r o v i d e  s o m e t h i n g  m o r e  t h a n  

a p r i v i l e g e  t h e r e  is a g r e a t e r  l i k e l i h o o d  t h a t  w a i v e r  w i l l  

n o t  o c c u r .

V. A P P L I C A B I L I T Y  O F  S T A T E  L A W  I N  F E D E R A L  A C T I O N S  - F R E  
R U L E  501

R u l e  5 0 1  of  t h e  F e d e r a l  R u l e s  o f  E v i d e n c e  a p p l i e s  w h e n  

t h e  i s s u e  t o  b e  d e t e r m i n e d  i n  a c t i o n s  b e f o r e  f e d e r a l  t r i­

b u n a l s  i s  t h e  " p r i v i l e g e  of a w i t n e s s ,  p a r s o n ,  g o v e r n m e n t ,  

S t a t e ,  o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f , "  a n d  p r o v i d e s  as 

f o l l o w s :

E x c e p t  as o t h e r w i s e  r e q u i r e d  b y  t h e  C o n s t i t u t i o n  
o f  t h e  U n i t e d  S t a t e s  o r  p r o v i d e d  b y  A c t  of  C o n­
g r e s s  o r  i n  r u l e s  p r e s c r i b e d  b y  t h e  S u p r e m e  C o u r t  
p u r s u a n t  to s t a t u t o r y  a u t h o r i t y ,  t h e  p r i v i l e g e  of 
a w i t n e s s ,  p e r s o n ,  g o v e r n m e n t ,  S t a t e ,  or  p o l i t i c a l  
s u b d i v i s i o n  t h e r e o f  s h a l l  b e  g o v e r n e d  b y  t h e  p r i n ­
c i p l e s  o f  t h e  c o m m o n  l a w  as t h e y  m a y  be i n t e r p r e t e d  
b y  t h e  c o u r t s  o f  t h e  U n i t e d  S t a t e s  in the l i g h t  
o f  r e a s o n  a n d  e x p e r i e n c e .  H o w e v e r ,  in c i v i l  
a c t i o n s  a n d  p r o c e e d i n g s ,  w i t h  r e s p e c t  to a n  e l e m e n t  
o f  a c l a i m  o r  d e f e n s e  as  t o  w h i c h  S t a t e  l a w  s u p p l i e s  
t h e  r u l e  o f  d e c i s i o n ,  t h e  p r i v i l e g e  o f  a w i t n e s s ,  
p e r s o n ,  g o v e r n m e n t ,  S t a t e ,  o r  p o l i t i c a l  s u b d i v i s i o n  
t h e r e o f  s h a l l  b e  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  S t a t e  

law.

T h e  C o m m i t t e e  o n  t h e  J u d i c i a r y  o f  the H o u s e  o f  R e p r e s e n t a t i v e s  

s t a t e d  t h a t  the r u l e  l e f t  the l a w  o f  p r i v i l e g e s  in its 

p r e s e n t  s t a t e  a n d  f u r t h e r  r e q u i r e d  t h a t  p r i v i l e g e s  " c o n t i n u e
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to be  d e v e l o p e d  by  the c o u r t s  of  the U n i t e d  S t a t e s  u n d e r  a 

u n i f o r m  s t a n d a r d  a p p l i c a b l e  b o t h  in c i v i l  a n d  c r i m i n a l  

c a s e s . "  N o t e s  of the C o m m i t t e e  o n  the J u d i c i a r y ,  H o u s e  

R e p o r t  No. 93-650.

R u l e  501 a p p l i e s  i r r e s p e c t i v e  o f  the n a t u r e  of the 

c a u s e  o r  the b a s i s  of j u r i s d i c t i o n  a n d  a p p l i e s  at all s t a g e s  

of a l l  a c t i o n s ,  c a s e s  a n d  p r o c e e d i n g s  in f e d e r a l  co u r t .  F R E  

1 1 01(c). A s  s t a t e d  in the Ru l e  "the p r i n c i p l e s  of the 

c o m m o n  l a w  as t h e y  m a y  be i n t e r p r e t e d  b y  the c o u r t s  of  the 

U n i t e d  S t a t e s  in the l i g h t  of r e a s o n  and e x p e r i e n c e "  is 

the g e n e r a l  s t a n d a r d  for the law of p r i v i l e g e  u n d e r  Ru l e 

501. T h a t  is, the p r i n c i p l e s  of the c o m m o n  law a p p l y  w h e n­

e v e r  n e i t h e r  the s t a t e  l a w  p r o v i s o  nor the e x c e p t i o n  c l a u s e  

r e q u i r e s  f e d e r a l  c o u r t s  to l o o k  e l s e w h e r e  for r u les of 

p r i v i l e g e .

T h e  g e n e r a l  r u l e  of p r i v i l e g e  in R u l e  501 has two 

c o m p o n e n t s .  First, the c o u r t  m u s t  d e t e r m i n e  h o w  the i s s u e  

w o u l d  h a v e  b e e n  r e s o l v e d  u n d e r  the " c o m m o n  law." S e c o n d ,  it 

m u s t  then see w h e t h e r  " r e a s o n  a n d  e x p e r i e n c e "  r e q u i r e s  s o m e  

a l t e r a t i o n  of the c o m m o n  law rule. W r i g n t  & G r a h a m ,  F e d e r a l  

P r a c t i c e  & P r o c e d u r e ;  E v i d e n c e  §5425. In p e r f o r m i n g  this 

task, " r e a s o n  and e x p e r i e  ;e" d i c t a t e  b a l a n c i n g  the p u b l i c ' s  

n e e d  for the full develo; .ent of r e l e v a n t  facts in f e d e r a l  

l i t i g a t i o n  a g a i n s t  the c o u n t e r v a i l i n g  d e m a n d  for c o n f i d e n -
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t i a l i t y  in o r d e r  tc a c h i e v e  the o b j e c t s  u n d e r l y i n g  the 

p r i v i l e g e  j.n issue. Id. F o r  e x a m p l e ,  in a c r i m i n a l  case, 

the n e e d  for r e l e v a n t  e v i d e n c e  is m u c h  s t r o n g e r  t h a n  in a 

c i v i l  case. In c i v i l  l i t i g a t i o n ,  the t y p e  of c i v i l  a c t ion,  

t h e  n e e d  of the m o v a n t  for tne i n f o r m a t i o n ,  a n d  the r e l e­

v a n c y  o f  the i n f o r m a t i o n  to uhe a c t i o n  m u s t  all be c o n s i d e r e d

a n d  w e i g h e d  by the t r i a l  j u d g e  in d e t e r m i n i n g  w h e t h e r  a n d  to 

w h a t  e x t e n t  a p r i v i l e g e  e x i s t s .  2 W e i n s t e i n  & Berger, 

W e i n s t e i n ' s  E v i d e n c e , 1|5Q1[03] (1932).

T h e o r e t i c a l l y ,  t h e r e  are s e v e r a l  m e t h o d s  by w h i c h  s t a t e  

l aw c o u l d  be a p p l i e d  in a f e d e r a l  c o u r t  acti o n .  W h e n  the 

c o u r t  i i i  c o n f r o n t e d  by a c l a i m  of p r i v i l e g e  not f i r m l y

e m b e d d e d  in federal law, the c o u r t  m a y  c o n s i d e r  s t a t e  law in

d e t e r m i n i n g  w h e t h e r  " r e a s o n  a n d  e x p e r i e n c e "  r e q u i r e  the 

p a r t i c u l a r  p r i v i l e g e  to be a c c o r d e d  r e c o g n i t i o n  as a p r i n­

c i p l e  of  the c o m m o n  law. L o r a  v. B o a r d  o f  E d u c a t i o n  of the 

C i t y  of M e w  Y o r k , 74 F. R . D .  555 (E.D.N.Y. 1977). H owever, 

the e x i s t e n c e  and i m p o r t a n c e  of a s t a t e  p r i v i l e g e  is o n l y  

o n e  of the f a c t o r s  w h i c h  the c o u r t  m u s t  b a l a n c e  to see 

w h e t h e r  a n e w  p r i v i l e g e  w o u l d  be j u s t i f i e d .

A n o t h e r  m e t h o d  of i n c o r p o r a t i n g  s t a t e  l e g i s l a t i o n  into  

the c o m m o n  law for a p p l i c a t i o n  in f e d e r a l  a c t i o n s  u n d e r  Rule 

501 i n v o l v e s  t r a c i n g  the l a n g u a g e  of the g e n e r a l  rule ba c k 

t h r o u g h  its p r e d e c e s s o r ,  f o r m e r  C r i m i n a l  Rule 26, to its
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p o i n t  of o r i g i n  in the d e c i s i o n s  of the S u p r e m e  C c u r t  in 

W o l f l e  v. U n i t e d  S t a t e s ,. 291 U.S. 7 (1933), a n d  F u n k  v. 

U n i t e d  S t a t e s , 290 U.S. 371 (1933). T h e s e  c a s e s  l a i d  do w n  

the s t a n d a r d  t h a t  w a s  l a t e r  i n c o r p o r a t e d  in C r i m i n a l  Rule 

26. T h e  S u p r e m e  C o u r t  c o n s i d e r e d  it p e r m i s s i b l e  to r e l y  

u p o n  " g e n e r a l  a u t h o r i t y "  a n d  the s p i r i t  of s t a t e  and f e d e r a l  

l e g i s l a t i o n .  S u b s e q u e n t l y ,  o n e  of  the r e a s o n s  g i v e n  for 

u s i n g  the F u n k - W o l f l e  s t a n d a r d  in the C r i m i n a l  R u l e s  w a s  to 

p e r m i t  the f e d e r a l  c o u r t s  to l o o k  to " e n l i g h t e n e d  s t a t u t o r y  

d e v e l o p m e n t  in the S t a t e s . "  W r i g h t  & G r a h a m ,  s u p r a , p. 709.

The p r i m a r y  v e h i c l e  for the use o f  s t a t e  p r i v i l e g e s  law 

in f e d e r a l  a c t i o n s  is the s t a t e  l a w  p r o v i s o .  It a p p l i e s  (1) 

w h e n  the i s s u e  a r i s e s  in a c i v i l  a c t i o n  or  p r o c e e d i n g ;  (2) 

w h e n  it c o n c e r n s  an e l e m e n t  of a c l a i m  or d e f e n s e ;  and (3) 

w h e n  the c l a i m  or d e f e n s e  is o n e  as to w h i c h  s t ate law 

s u p p l i e s  the s u b s t a n t i v e  law. W h e n  t h e s e  t h ree c o n d i t i o n s  

are s a t i s f i e d ,  the c o u r t  m u s t  a p p l y  the s t a t e  law of p r i­

vil e g e .  W r i g h t  & G r a h a m ,  s u p r a , p. 846.

I n i t i a l l y ,  h o w e v e r ,  it s h o u l d  be n o t e d  th a t  the s t ate 

law p r o v i s o  is n o t  b i n d i n g  in f e d e r a l  c r i m i n a l  a c t i o n s  by 

its o w n  terms, nor in c i v i l  c a s e s  in w h i c h  the s u b s t a n t i v e  

law b e i n g  a p p l i e d  is f o u n d  in s o m e  f e d e r a l  s t a t u t e  s u c h  as 

the a n t i - t r u s t  laws, the f e d e r a l  s e c u r i t i e s  laws and the 

v a r i o u s  s t a t u t e s  c o n c e r n i n g  c i v i l  rights. Thus, the d e t e r -
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ruination of w h e n  the s t a t e  l a w  p r o v i s o  a p p l i e s  d e p e n d s  on  

w h e t h e r  or n o t  the Er i e  d o c t r i n e  r e q u i r e s  f e d e r a l  c o u r t s  to 

f o l l o w  the s t a t e  law of p r i v i l e g e  in d i v e r s i t y  a c t i o n s  a n d  

o t h e r  c a s e s  in w h i c h  s t a t e  lav s u p p l i e s  the r u l e  of d e c i s i o n .

In  the C o n f e r e n c e  R e p o r t  to R u l e  501 two s i t u a t i o n s  a r e  

p r e s e n t e d  in an e x p l a n a t i o n  of the p h r a s e  "cases in w h i c h  

s t a t e  law s u p p l i e s  the ruJ.e of d e c i s i o n . "  The R e p o r t  sa y s  

t h a t  "in t h ose s i t u a t i o n s  w h e r e  a f e d e r a l  c o u r t  a d o p t s  o r  

i n c o r p o r a t e s  s t a t e  l a w  to fill i n t e r s t i c e s  or  g a p s  in f e d e r a l  

s t a t u t o r y  p h r a s e s ,  the c o u r t  g e n e r a l l y  w i l l  a p p l y  f e d e r a l  

p r i v i l e g e  l a w . " T h i s  is b e c a u s e  w h e n  a f e d e r a l  c o u r t  c h o o s e s  

to a b s o r b  s t a t e  law in this f a s h i o n  it is a p p l y i n g  the s t a t e  

law as a m a t t e r  of federal c o m m o n  law. Thus, s t a t e  law d o e s  

no t  s u p p l y  the ru l e  of d e c i s i o n  a n d  s t a t e  p r i v i l e g e  law 

w o u l d  not apply.

The c o n v e r s e  of this s i t u a t i o n  a r i s e s  in d i v e r s i t y  

c a s e s  w h e r e  the p r o o f  is d i r e c t e d  to an i s sue that is g o v­

e r n e d  by f e d e r a l  s t a n d a r d s  p u r s u a n t  to s t a t e  l e g i s l a t i o n .  

W h e r e  f e d e r a l  law is i n c o r p o r a t e d  as a m a t t e r  of  state, 

c h o i c e  r a t h e r  than by r e a s o n  of the S u p r e m a c y  C l a u s e ,  s t a t e  

la w  s u p p l i e s  the rule of d e c i s i o n  so that the s t a t e  p r i­

vi l e g e  law m u s t  be app l i e d .  In m o s t  o t h e r  d i v e r s i t y  s i t u a­

tions  the s t a t e  law p r o v i s o  r e q u i r e s  the a p p l i c a t i o n  of the 

s t a t e  law of p r i v i l e g e s  in d i v e r s i t y  cases.
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In  d e f i n i n g  t h a t  p o r t i o n  of the s t a t e  l a w  p r o v i s o  

r e f e r r i n g  to "an e l e m e n t  of a c l a i m  or d e f e n s e "  the C o n­

fe r e n c e  R e p o r t  e x p l a i n s  t h a t  it m a k e s  r.o d i f f e r e n c e  w h e t h e r  

the s u p p o s e d l y  p r i v i l e g e d  m a t t e r  is d i r e c t  o r  c i r c u m s t a n t i a l  

e v i d e n c e  of a s t a t e  c l a i m ?  if it is in a li n e  of p r o o f  that 

c u l m i n a t e s  in an e l e m e n t  of  a s t a t e  c l a i m  or d e f e n s e ,  then 

s t a t e  r u l e s  of p r i v i l e g e  apply. W r i g h t  & G r a h a m ,  s u p r a , p. 

861; L o u i s e l l  S. M u e l l e r ,  F e d e r a l  E v i d e n c e , 1978 , p. 463; 2 

W e i n s t e i n  & B e r ger, W n s t e i n ' s  E v i d e n c e , 11501(011 (1982).

H o w e v e r ,  a s e c o n d  p r o b l e m  i n v o l v e s  this s a m e  p r o v i s i o n .  

U n a n s w e r e d  is w h a t  l a w  of p r i v i l e g e  a p p l i e s  w h e n  the same 

b i t  of e v i d e n c e  is r e l e v a n t  b o t h  to a s t a t e  and a f e d e r a l  

c laim. The C o n f e r e n c e  R e p o r t  is s i l e n t  on this i s s u e  and so 

C o n g r e s s i o n a l  i n t e n t  is u n c l e a r .  It has b e e n  s u g g e s t e d  by 

c o m m e n t a t o r s  th a t  the b e s t  r u l e  w o u l d  be to h a v e  no r u l e  and 

to r e s o l v e  q u e s t i o n s  of c o n f l i c t i n g  p r i v i l e g e s  on an ad hoc 

basis. In e a c h  c a s e  in w h i c h  the i s sue a r i s e s ,  c o u r t s  w o u l d  

try to b a l a n c e  the s t a t e  a n d  f e d e r a l  i n t e r e s t  in the c o n t e x t  

of the p a r t i c u l a r  l a w s u i t .  W r i g h t  & G r a h a m ,  s u p r a , p. 863; 

10 M o o r e  & B e n d i x ,  M o o r e ' s  F e d e r a l  P r a c t i c e , 1976, p. V-35.

V I . G O V E R N O R ' S  P O W E R S  TO D I S R E G A R D  L E G I S L A T I V E  E N A C T M E N T S ,
A R T I C L E  III, S E C T I O N

The n e x t  i s s u e  for c o n s i d e r a t i o n  is w h e t h e r  or not 

u n d e r  A r t i c l e  III, S e c t i o n  16 of the C o n s t i t u t i o n  of the
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S t a t e  of A l a s k a ,  the G o v e r n o r  h a s  a n y  i n h e r e n t  p e r o g a t i v e  

p o w e r  to t a k e  a n y  a c t i o n s  t h a t  d i s r e g a r d  o r  a r e  c o n t r a r y  to 

p r o c e d u r e s  e s t a b l i s h e d  b y  the L e g i s l a t u r e  t h r o u g h  a v a l i d l y  

e n a c t e d  s t a t u t e ?

A r t i c l e  III, S e c t i o n  16 of the C o n s t i t u t i o n  o f  the 

S t a t e  of A l a s k a  p r o v i d e s :

S e c t i o n  16. G o v e r n o r ' s  A u t h o r i t y .  The 
g o v e r n o r  s h a l l  be r e s p o n s i b l e  for the f a i t h­
ful e x e c u t i o n  of the laws. He may, by 
a p p r o p r i a t e  c o u r t  a c t i o n  o r  p r o c e e d i n g  
b r o u g h t  in the n a m e  of the State, e n f o r c e  
c o m p l i a n c e  w i t h  a n y  c o n s t i t u t i o n a l  or 
l e g i s l a t i v e  m a n d a t e ,  or  r e s t r a i n  v i o l a t i o n  
of a n y  c o n s t i t u t i o n a l  or l e g i s l a t i v e  power, 
d uty, or r i g h t  by a n y  o f f i c e r ,  d e p a r t m e n t ,  
or a g e n c y  of the S t a t e  or a n y  of its p o l­
it i c a l  s u b d i v i s i o n s .  T h i s  a u t h o r i t y  s hall 
n ot be c o n s t r u e d  to a u t h o r i z e  a n y  a c t i o n  
or p r o c e e d i n g  a g a i n s t  the l e g i s l a t u r e .

D u r i n g  the d e b a t e s  of the A l a s k a  C o n s t i t u t i o n a l  C o n­

v e n t i o n  the s c o p e  of  the G o v e r n o r ' s  p o w e r s  w e r e  c o n s i d e r e d .  

The d e l e g a t e s  w e r e  c o m m i t t e d  to the c o n c e p t  of the " s t r o n g  

e x e c u t i v e "  a n d  i n t e n d e d  to g i v e  h i m  m a n y  b r o a d  p o w e r s .  Mr. 

V i c t o r  Rivers, C h a i r m a n  of the E x e c u t i v e  C o m m i t t e e ,  m a d e  the 

f o l l o w i n g  r e m a r k s  d u r i n g  his o r i g i n a l  e x p l a n a t i o n  of the 

p r o p o s e d  c o n s t i t u t i o n a l  p r o v i s i o n s :

In o r d e r  to e n f o r c e  the s t r o n g  e x e c u t i v e  a n d  to 
b u l w a r k  his p o w e r  we h a v e  g i v e n  h i m  p o w e r  by 
a p p r o p r i a t e  a c t i o n s  o r  p r o c e e d i n g s  in the court,
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b r o u g h t  in the n a m e  of  the state, to e n f o r c e  
c o m p l i a n c e  w i t h  a n y  c o n s t i t u t i o n  or l e g i s l a t i v e  
m a n d a t e .  T h a t  is s p e c i f i c a l l y  w r i t t e n  i n t o  
the c o n s t i t u t i o n  b e c a u s e  w e  w a n t  to h a v e  a b r o a d  
i n t e r p r e t a t i o n  of t h e  p o w e r s  of the s t r o n g  e x e c u­
tive. He has n o  a u t h o r i t y  h o w e v e r  to a c t  in t h a t  
m a n n e r  in a n y  p r o c e e d i n g  a g a i n s t  the l e g i s l a t u r e .  
T h e  l e g i s l a t u r e  is the s u p r e m e  e l e c t e d  b o d y  a n d  
as s u c h  h e  is a n s w e r a b l e  to t h e m  a n d  to t h e i r  
i n t e r p r e t a t i o n s  a n d  h a n d l i n g  of m a t t e r s  o f  law. 
J o u r n a l  o f  A l a s k a  C o n s t i t u t i o n a l  P r o c e e d i n g s ,  
p. 1986.

T h i s  e x c e r p t  c l e a r l y  d e m o n s t r a t e s  the i n t e n t  of  the 

a u t h o r s  of the A l a s k a  C o n s t i t u t i o n  t h a t  a l t h o u g h  the p o w e r s  

of the g o v e r n o r  w e r e  i n t e n d e d  to be e x t e n s i v e ,  th e y  w e r e  n o t  

to o v e r s h a d o w  t h a t  of the l e g i s l a t i v e  b r a n c h  of the s t a t e  

g o v e r n m e n t .  Thus, the p o w e r s  of t h o s e  two d e p a r t m e n t s  w e r e  

I n t e n d e d  to be s e p a r a t e  a n d  d i s t i n c t .  In a d d r e s s i n g  this 

f r a m e w o r k  of the c o n s t i t u t i o n ,  the S u p r e m e  C o u r t  o f  A l a s k a  

o b s e r v e d  t h a t  " [ t j h o s e  w h o  w r o t e  o u r  c o n s t i t u t i o n  f o l l o w e d  

the t r a d i t i o n a l  f r a m e w o r k  of A m e r i c a n  g o v e r n m e n t .  The  

g o v e r n m e n t a l  a u t h o r i t y  of the S t a t e  c£ A l a s k a  w a s  d i s t r i­

b u t e d  a m o n g  the t h r e e  b r a n c h e s ,  the e x e c u t i v e ,  the l e g i s l a t i v e  

a n d  the j u d i c i a l . " A l a s k a  S t a t e - O p e r a t e d  S c h o o l  S y s t e m  

y. M u e l l e r , 536 P . 2d 99, 103 (Ak. 1975). T a k i n g  this o n e  

step f u r t h e r  the S u p r e m e  C o u r t  c o n c l u d e d ,  in P u b l i c  D e f e n d e r  

A g e n c y  v. S u p e r i o r  C o u r t  T h i r d  J u d i c i a l  D i s t r i c t , 5 34 F.?.d 

947, 950 (Ak. 1975), it c a n  be f a i r l y  i m p l i e d  th a t

this s t a t e  d o e s  r e c o g n i z e  the s e p a r a t i o n  of p o w e r s  d o c t r i n e . "
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T h i s  s a m e  d o c t r i n e  of s e p a r a t i o n  of p o w e r s  p l a y s  an 

i n t e g r a l  r o l e  in the f r a m e w o r k  of the U n i t e d  S t a t e s  C o n s t i t u­

tion, w h e r e  the i s s u e  o f  the p r e s i d e n t ' s  i n h e r e n t  p o w e r  to 

take a c t i o n  in d i s r e g a r d  of C o n g r e s s i o n a l l y  e n a c t e d  p r o c e d u r e s  

h a s  b e e n  a d d r e s s e d .  In Y o u n g s t o w n  S h e e t  & T u b e  Co., v.

S a w y e r , 343 U.S. 579 (1952), the U.S. S u p r e m e  C o u r t  c o n s i d e r e d  

a c h a l l e n g e  to t h e n  P r e s i d e n t  T r u m a n ' s  e x e c u t i v e  o r d e r  to 

s e i z e  p r i v a t e  p r o p e r t y  in the n a t i o n a l  i n t e r e s t ,  a n d  a 

m a j o r i t y  of the C o u r t  h e l d  the P r e s i d e n t ' s  s t e e l - s e i z u r e  

o r d e r  i n valid. H o w e v e r ,  the a c t u a l  g r o u n d s  of the d e c i s i o n  

an d  t h e i r  m e a n i n g  for the f u t u r e  are n o t  e n t i r e l y  clear.

Here, the d e c i s i o n  o f  the C o u r t  w a s  a n n o u n c e d  in an " O p i n i o n  

o f  the C o u r t "  d e l i v e r e d  b y  J u s t i c e  Black. F o l l o w i n g  that, 

e a c h  of the s i x  J u s t i c e s  w h o  m a d e  u p  the m a j o r i t y  o f  the 

c o u r t  d e l i v e r e d  a d i s t i n c t  o p i n i o n  e x p r e s s i n g  his o w n  i n d i­

v i d u a l  v i e w s  of the r e l e v a n t  p r i n c i p l e s  of the case. T h e r e  

w a s  a l s o  a s e p a r a t e  o p i n i o n  r e n d e r e d  for the three d i s s e n t i n g  

J u s t i c e s .  T h i s  d i v e r s i t y  of o p i n i o n  m a k e s  it n e a r l y  i m p o s­

si b l e  to s t a t e  w i t h  c e r t a i n t y  w h a t  is a c t u a l l y  the law of 

the case.

In the " O p i n i o n  of the C o u r t "  J u s t i c e  B l a c k  a p p e a r s  to 

b a s e  his d e c i s i o n  o n  the p r o p o s i t i o n  th a t  tie P r e s i d e n t  

c a n n o t  a c t  w i t h o u t  C o n g r e s s i o n a l  a u t h o r i t y  in an a r e a  w h e r e  

C o n g r e s s  c a n  g r a n t  h i m  a u t h o r i t y  to act. He r e a s o n e d  t h a t  

the c o n f l i c t  b e t w e e n  the P r e s i d e n t ' s  a c t i o n  and C o n g r e s -
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s i o n a l  w i l l  a r o s e  o u t  of the p r o v i s i o n  by  C o n g r e s s  in the 

T a f t - H a r t l e y  A c t  of 1947 for a p r o c e d u r e  w h i c h  the P r e s i d e n t  

c o u l d  h a v e  f o l l o w e d  to deal w i t h  the t h r e a t  of a s t e e l  

s t r i k e  and w h i c h  d i d  n o t  i n v o l v e  sei z u r e .  A t  the t i m e  of 

e n a c t m e n t ,  C o n g r e s s  s p e c i f i c a l l y  r e j e c t e d  a p r o p o s a l  to 

e m p o w e r  the P r e s i d e n t  to s e i z e  a n y  "plant, m i n e  or f a c i l i t y "  

in w h i c h  a t h r e a t e n e d  w o r k  s t o p p a g e  w o u l d ,  in h i s  j u d g m e n t ,  

" i m p e r i l  the p u b l i c  h e a l t h  o r  s e c u r i t y . "  B. S c h w a r t z ,

A  C o m m e n t a r y  of the C o n s t i t u t i o n  of the U.S., P a r t  II, P o w e r s  

of the P r e s i d e n t , p. 68 ( M a c m i l l a n  Co., N .Y., 1963). Thus, 

he c o n c l u d e d  t h a t  the P r e s i d e n t  has no i n h e r e n t  p o w e r  to 

s e i z e  p r i v a t e  p r o p e r t y ,  e v e n  if an e m e r g e n c y  e x i s t s ,  in the 

a b s e n c e  of C o n g r e s s i o n a l  a u t h o r i z a t i o n .

F o u r  of the m a j o r i t y  J u s t i c e s  c o n s i d e r e d  that C o n g r e s s  

had e x e r c i s e d  its p o w e r  by e n a c t i n g  the T a f t - H a r t l e y  A c t  and 

th a t  p o w e r  e s t a b l i s h e d  a p r o c e d u r e  that p r e c l u d e d  the e x e r­

cis e  o f  any e x e c u t i v e  s e i z u r e  a u t h o r i t y .  O n l y  J u s t i c e s  

Black, D o u g l a s  a n d  B u r t o n  c l e a r l y  r e j e c t e d  the t h e o r y  of 

i n h e r e n t  a u t h o r i t y  in the P r e s i d e n t  to s e i z e  p r i v a t e  p r o­

p e r t y  in the a b s e n c e  of C o n g r e s s i o n a l  a u t h o r i z a t i o n .  The 

o t h e r  four, a n d  p r o b a b l y  five, of the J u s t i c e s  ( i n c l u d i n g  

the three d i s s e n t e r s )  e x p r e s s e d  a g r e e m e n t  w i t h  the v i e w  t h a t  

the P r e s i d e n t  d o e s  h a v e  p o w e r  h i m s e l f  to deal w i t h  w h a t  he 

d e e m s  the d e m a n d s  o f  e m e r g e n c y .  N o n e t h e l e s s ,  the d e c i s i o n  

m u s t  at least s t a n d  for the p r o p o s i t i o n  that e v e n  if the
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P r e s i d e n t  d o e s  p o s s e s s  i n h e r e n t  p o w e r  in s o m e  c i r c u m s t a n c e s ,  

w h e n  C o n g r e s s  i n t e r v e n e s  a n d  d i c t a t e s  the p a r t i c u l a r  m a n n e r  

a n d  l i m i t a t i o n s  o n  the e x e r c i s e  of s u c h  p o w e r  by a d u l y  

e n a c t e d  s t a t u t e ,  it c a n  o n l y  be e x e r c i s e d  in t h a t  m a n n e r .

T he s u p r e m a c y  of the s t a t u t e  in s u c h  a ca s e  is the o n l y  

p r i n c i p l e  c o n s i s t e n t  w i t h  the d o c t r i n e  o f  s e p a r a t i o n  of 

p o w e r s  w h e r e b y  all l e g i s l a t i v e  p o w e r s  h a v e  b e e n  v e s t e d  in 

C o n g r e s s .

W h e n  the P r e s i d e n t  r e l i e s  u p o n  i n h e r e n t  p o w e r s  r a t h e r  

than u p o n  the p r o c e d u r e  w h i c h  the l e g i s l a t u r e  h a s  p r o v i d e d ,  

his a c t i o n s  are n e c e s s a r i l y  i n c o m p a t i b l e  w i t h  the w i l l  

e x p r e s s e d  b y  C o n g r e s s .  W h e n  t h ere is a s t a t u t e  o n  the 

s u b j e c t ,  P r e s i d e n t i a l  p o w e r  is r e n d e r e d  m o s t  v u l n e r a b l e  to 

a t t a c k  and in the l e a s t  f a v o r a b l e  of c o n s t i t u t i o n a l  p o s­

tures. B. S c h w a r t u ,  s u p r a , p. 74, c i t i n g  J a c k s o n ,  J., 

c o n c u r r i n g  in Y o u n g s t o w n ,  s u p r a , at 637-40. W h a t e v e r  p e r -  

o g a t i v e  m a y  be c o n c e d e d  in the P r e s i d e n t ,  it is w h o l l y  

s u b j e c t  to the l e g i s l a t i v e  p o w e r  e x e r c i s e d ,  in Dur system, 

by the e l e c t e d  r e p r e s e n t a t i v e s  of the p e o ple.

D e c i s i o n s  fr o m  s e v e r a l  s t a t e s  h a v e  b e e n  r e p o r t e d  w h i c h  

c o i n c i d e  w i t h  the a b o v e  a n a l y s i s  of Y o u n g s t o w n . F o r  the 

m o s t  p a r t  t h ese d e c i s i o n s  ho l d  t h a t  the g o v e r n o r  of a s t a t e  

and its l e g i s l a t u r e  w o . k  as a te a m  in the p r o c e s s  o f  e n a c t i n g
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laws, b u t  e a c h  h a v e  s e p a r a t e  d u t i e s  and r e s p o n s i b i l i t i e s .  

For e x a m p l e ,  in O p i n i o n  of the J u s t i c e s , 210 A . 2d 852, 855 

(Del. 1965), the S u p r e m e  C o u r t  of D e l a w a r e  held:

T h e  l e g i s l a t i v e  p r o c e s s  for the e n a c t m e n t  of 
law e s t a b l i s h e d  b y  o u r  C o n s t i t u t i o n  c o n t e m p l a t e s  
the f o r m u l a t i n g  o f  p r o p o s e d  laws by the H o u s e  
o f  the G e n e r a l  A s s e m b l y ,  and the s u b m i s s i o n  of a 
p r o p o s e d  law to the G o v e r n o r  for his a p p r o v a l  or 
d i s a p p r o v a l .  In e f f e c t ,  the G o v e r n o r  and the 
H o u s e s  of the G e n e r a l  A s s e m b l y  are a l e g i s l a t i v e  
team, b u t  e a c h  has s e p a r a t e  and d i s t i n c t  f u n c t i o n s  
in the e n a c t m e n t  cf laws. It is the f u n c t i o n  of 
the S e n a t e  a n d  H o u s e  to a g ree u p o n  the fo r m  and 
s u b s t a n c e  of a law and, g e n e r a l l y  s p e a k i n g ,  it 
is the f u n c t i o n  of the G o v e r n o r  to a c t  as a c h e c k  
u p o n  the final e n a c t m e n t  of that law. In d o i n g  
so, he m u s t  a p p r o v e  or d i s a p p r o v e  it as w h o l e  
for he has no c o n s t i t u t i o n a l  p o w e r  to a l " .r the 
c o n t e n t  of a p r o p o s e d  law s u b m i t t e d  to him, e x c e p t  
as to a p p r o p r i a t i o n s  o f  money.

A c c o r d , :  P e r r y  v. D e c k e r , 457 A . 2d 357 (Del. 1983); O p i n i o n  

of the J u s t i c e s ,  174 A . 2d 420 (N.H. 1961).

A  s p l i t  of a u t h o r i t y  e x i s t s  as to the e f f e c t  of a c t i o n s  

ta ken by a g o v e r n o r  in a t t e m p t i n g  to a l t e r  the c o n t e n t  of 

p r o p o s e d  l e g i s l a t i o n  s u b m i t t e d  to him for a p p r o v a l .  W h e r e  

the G o v e r n o r  of the S t a t e  of  C a l i f o r n i a  a p p r o v e d  l e g i s l a t i o n  

on the b a s i s  of a l e g a l  o p i n i o n  d e a l i n g  w i t h  the e f f e c t  of 

the s t a t u t e  if a p p r o v e d ,  issued by the a f f e c t e d  C o m m i s s i o n ,  

the C a l i f o r n i a  S u p r e m e  C o u r t  held that to the e x t e n t  that 

the G o v e r n o r ' s  " d i s c l a i m e r "  w a s  i n c o n s i s t e n t  w i t h  the L e g i s­

lat u r e ' s  pu r p o s e ,  it w a s  inef f e c t i v e .  T h e  G o v e r n o r  "may not



by q u a l i f y i n g  his a p p r o v a l  e x e r c i s e  ^h a t  is in e f f e c t  an 

1 i t e m  v e t o .'" C a l i f o r n i a  M a n u f a c t u r e r ' s  A s s o c  v. P u b l i c  

U t i l i t i e s  C o m m i s s i o n , 157 Cal. Rptr. 676, 683, 598 P . 2d 836 

(1979). T hus, d e s p i t e  the u n c o n s t i t u t i o n a l  a t t e m p t  to 

d i c t a t e  the e f f e c t  o f  the bill, it d i d  b e c o m e  a val i d ,  

e n f o r c e a b l e  law.

O t h e r  s t a t e s  f o l l o w  t h a t  p r o c e d u r e  as well. In Iowa, 

the S u p r e m e  C o u r t  a d d r e s s e d  that issue, in di c t a ,  as fol l o w s :

In I o w a  o u r  C o n s t i t u t i o n  d o e s  n o t  r e q u i r e  the 
G o v e r n o r ' s  a f f i r m a t i v e  a p p r o v a l  of a bill b e f o r e  
it b e c o m e s  a law, but c o n v e r s e l y ,  d o e s  r e q u i r e  
the G o v e r n o r ' s  a f f i r m a t i v e  d i s a p p r o v a l  in e x e r­
ci s i n g  the v e t o  power. It n e c e s s a r i l y  f o l l o w s  
t h e r e f o r e  that s h o u l d  the G o v e r n o r  of Iowa e x c e e d  
his a u t h o r i t y  and a t t e m p t  to d i s a p p r o v e  ar. it e m  
in a n o n a p p r o p r i a t i o n  bill, or to d i s a p p r o v e  p a r t  
of an a p p r o p r i a t i o n  b i l l  w h i c h  is in and of i t s e l f  
an " i t em," the n a t u r a l  r e s u l t  w o u l d  be that the 
bi l l  as a w h o l e  w o u l d  b e c o m e  law as t h o u g h  he 
had a p p r o v e d  it or  had failed to e x e r c i s e  the 
a f f i r m a t i v e  d i s a p p r o v a l  r e q u i r e d  by o u r  C o n s t i t u­
tion . S t a t e  Ex. Rel. T u r n e r  v. Iowa S t a t e  H i g h w a y  
C o m m i s s i o n , 186 N . W . 2 d  1*11 (1971) .

C o n v e r s e l y ,  and p e r h a p s  b e c a u s e  of the u n i q u e  c i r c u m­

st a n c e s  o f  a D e l a w a r e  case, a r e c e n t l y  e n a c t e d  d r u n k  d r i v i n g  

s t a t u t e  w a s  r u l e d  i n v a l i d  w h e n  the S u p r e m e  C o u r t  of D e l a w a r e  

n e l d  that the G o v e r n o r ' s  f a i l u r e  to a p p r o v e  the b i l l  in its 

e n t i r e t y  n e c e s s i t a t e d  the c o n c l u s i o n  that the law h a d  not 

b e e n  v a l i d l y  e n a c t e d .  The f o l l o w i n g  was the r a t i o n a l e  of 

the c o u r t :
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C o n s e q u e n t l y ,  it  f o l l o w s  that, e v e n  t h o u g h  p r o p o s e d  
l e g i s l a t i o n  be an a p p r o p r i a t i o n s  b i l l  in some 
r e s p e c t s ,  if t h e  G o v e r n o r  a t t e m p t s  to v e t o  a p o r t i o n  
o f  t h e  b i l l ,  i t s e l f ,  w h i c h  is n o t  an a p p r o p r i a t i o n  
b u t  is a m a t t e r  of  g e n e r a l  law, t h a t  i n d i c a t e s  a 
lack of  a g r e e m e n t  b e t w e e n  the G o v e r n o r  and b o t h  
H o u s e s  of the G e n e r a l  A s s e m b l y  and, t h e r e f o r e ,  
t h e r e  h a s  b e e n  no  a p p r o v a l  of  the p r o p o s e d  l e g i s­
la t i o n  as an e n t i r e t y  b y  the G o v e r n o r .  A c c o r d i n g l y ,  
t h a t  a b s e n c e  o f  a p p r o v a l  n e c e s s i t a t e s  the c o n c l u s i o n  
t h a t  the l a w  h a s  n o t  b e e n  v a l i d l y  e n a c t e d .  O p i n i o n  
of the J u s t i c e s ,  306 A . 2d 720, 7 2 3 - 2 4  (Del. 1973);

F o r  a d d i t i o n a l  c a s e s  s u p p o r t i n g  the f o r e g o i n g ,  s e e : P e r r y  

v. D e c k e r , s u p r a ; a c c o r d , S tate v. O k l a h o m a  Bd. of C o r r e c t i o n s , 

614 F 2d 551 (Okla. 1980); R e g e n t s  of S t a t e  U n i v e r s i t y  v.

T r a p p , 113 P . 910 (Okla. 1911).

In A l a s k a ,  the G o v e r n o r ' s  v e t o  p o w e r  d e r i v e s  from  

A r t i c l e  II, S e c t i o n s  15 and 17 of the C o n s t i t u t i o n  of the 

S t a t e  of A l a s k a ,  w h i c h  p r o v i d e :

S e c t i o n  15. V e t o .  The g o v e r n o r  may v e t o  b i l l s  
p a s s e d  by  the L e g i s l a t u r e .  He may, by veto, 
s t r i k e  or  r e d u c e  i t e m s  in a p p r o p r i a t i o n  bills.
He s h a l l  r e t u r n  a n y  v e t o e d  bill, w i t h  a s t a t e­
me n t  of his o b j e c t i o n s ,  to the h o u s e  of o r i g i n .

S e c t i o n  17. B i l l s  N o t  S i g ned. A b i l l  b e c o m e s  
law if, wh.ile the L e g i s l a t u r e  is in s e s s i o n ,  
the g o v e r n o r  n e i t h e r  s i g n s  n o r  v e t o e s  it w i t h i n  
f i f t e e n  d a ys, S u n d a y s  e x c e p t e d ,  a f t e r  its d e l­
i v e r y  t;o him. If the L e g i s l a t u r e  is n o t  in 
s e s s i o n  a n d  the g o v e r n o r  n e i t h e r  s i g n s  n o r  v e t o e s  
a b i l l  w i t h i n  t w e n t y  d a ys, S u n d a y s  e x c e p t e d ,  
a f t e r  its d e l i v e r y  to him, the b i l l  b e c o m e s  law.
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A r t i c l e  II, S e c t i o n  15 g r a n t s  the v e t o  p o w e r  to the 

G o v e r n o r  a n d  S e c t i o n  17 p r o v i d e s  that a b i l l  w i l l  b e c o m e  l a w  

u n l e s s  it is v e t o e d .  T a k e n  in c o n j u n c t i o n ,  t h e s e  p r o v i s i o n s  

c r e a t e  a s y s t e m  s i m i l a r  to t h a t  u s e d  in Iowa, r e f e r r e d  to 

above. T h e  G o v e r n o r  n e e d  n o t  g i v e  his a f f i r m a t i v e  a p p r o v a l  

of a b i l l  b e f o r e  it b e c o m e s  l a w  b u t  m u s t  a f f i r m a t i v e l y  

d i s a p p r o v e  of  the b i l l  in o r d e r  to e x e r c i s e  the v e t o  power.

As such, it a p p e a r s  t h a t  the G o v e r n o r  h a s  no p o w e r  to a l t e r  

the c o n t e n t  o f  a bill, b u t  i n s t e a d  m u s t  e i t h e r  r e j e c t  the 

bi l l  in its e n t i r e t y  or  the b i l l  as a w h o l e  b e c o m e s  l a w  as 

t h o u g h  he h a d  a p p r o v e d .  T h e  o n l y  e x c e p t i o n  to this g e n e r a l  

rule is the G o v e r n o r ' s  p o w e r  to v e t o  or r e d u c e  s p e c i f i c  

items in a p p r o p r i a t i o n s  bills.

C l o s e l y  r e l a t e d  to the f o r e g o i n g  i s s u e s  of the E x e c u­

tive's i n h e r e n t  p o w e r  to take c e r t a i n  a c t i o n s  in d i s r e g a r d  

of l e g i s l a t i v e  m a n d a t e  o r  to a l t e r  the c o n t e n t  or i m p a c t  of 

a b i l l  a f t e r  e n a c t m e n t ,  is the q u e s t i o n  of w h e t h e r  the 

E x e c u t i v e  car, r e f u s e  to e n f o r c e  v a l i d l y  e n a c t e d  l e g i s l a t i o n  

w i t h  w h i c h  he d i s a g r e e s .

A l t h o u g h  t h e r e  a r e  no A l a s k a  c a s e s  o n  point, the 

fedeLa.l c o u r t s  h a v e  c o n s i d e r e d  the q u e s t i o n  and h a v e  r e f u s e d  

to p e r m i t  s u c h  a p r a c t i c e .  In N a t i o n a l  T r e a s u r y  E m p l o y e e s  

U n i o n  v. N i x o n , 492 F . 2 d  587, 160 U.S. App. D.C. 321 (D.C.D.C. 

1979), the c o u r t  h e l d  th a t  the c o n s t i t u t i o n a l  d u t y  o b l i g a­
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ting the P r e s i d e n t  to ta k e  c a r e  that the laws are f a i t h f u l l y  

e x e c u t e d  d o e s  n o t  p e r m i t  the P r e s i d e n t  to r e f r a i n  f r o m  

e x e c u t i n g  la w s  d u l y  e n a c t e d  b y  C o n g r e s s  as  t h o s e  l a w s  are 

c o n s t r u e d  b y  the J u d i c i a r y .  S i m i l a r l y ,  t h e  P r e s i d e n t  was 

c o n s i d e r e d  b o u n d  to ta k e  c a r e  t h a t  laws b e  f a i t h f u l l y  e x e­

cuted  a n d  he w a s  n o t  p e r m i t t e d  to r e f r a i n  f r o m  e x e c u t i n g  

laws d u l y  e n a c t e d  b y  C o n g r e s s  in H a r i n g  v. B l u m e n t h a l , 471 

F.Supp. 1 1 7 2  (D.C.D.C. 1979).

F r o m  the f o r e g o i n g  a t  l e a s t  s e v e r a l  c o n c l u s i o n s  a r e  

clear. U n d e r  our t r i p a r t i t e  s y s t e m  of g o v e r n m e n t  w i t h  its 

b u i l t  in c h e c k s  a n d  b a l a n c e s ,  the s e p a r a t i o n  of p o w e r s  

d o c t r i n e  d e n i e s  the e x e c u t i v e  d e p a r t m e n t  the p o w e r  to u n i­

l a t e r a l l y  c r e a t e  s t a t u t o r y  law. The E x e c u t i v e  m u s t  v/ork in 

c o n j u n c t i o n  w i t h  the L e g i s l a t u r e  w h i c h  h a s  the f i n a l  c o n t r o l  

o v e r  the c o n t e n t  of a p r o p o s e d  law. F u r t h e r m o r e ,  the E x e c u­

tive is r e q u i r e d  v.o f a i t h f u l l y  e n f o r c e  d u l y  e n a c t e d  l e g i s­

lation a n d  c a n n o t  r e f r a i n  f r o m  e x e c u t i n g  laws p a s s e d  by the 

l e g i s l a t u r e .  It is o n l y  w h e n  the E x e c u t i v e  g i v e s  so m e  

q u a l i f i e d  a p p r o v a l ,  i n c o n s i s t e n t  w i t h  the w i l l  of the 

L e g i s l a t u r e , t h a t  the u n a n i m i t y  of the a u t h o r i t i e s  b r e a k s  

down. A t  t h a t  p o i n t  the c o u r t s  m u s t  d e t e r m i n e  if the a c t i o n  

taken c o n s t i t u t e s  d i s a p p r o v a l  of the b i l l  in its e n t i r e t y  or 

m e r e l y  a m o u n t s  to a f a i l u r e  to a f f i r m a t i v e l y  a p p r o v e  of the 

bill, a n d  r e q u i r e s  c o n s i d e r a t i o n  of the s t a t e ' s  c o n s t i -
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t u t i o n a l  p r o v i s i o n s  o n  t h e  m a n n e r  o f  e x e r c i s i n g  e x e c u t i v e  

a p p r o v a l  o f  l e g i s l a t i o n .

V I I .  C O N C L U S I O N  A N D  R E C O M M E N D A T I O N S

T h e  f o r e g o i n g  d e m o n s t r a t e s  t h e  c o n e ' p t  o f  " l e g i s l a t i v e  

i m m u n i t y "  t o  b e  a n e b u l o u s  o n e  t h a t  p o s e s  a v a r i e t y  of 

c o n s i d e r a t i o n s  a s  i n d i v i d u a l  f a c t u a l  c i r c u m s t a n c e s  v a r y .  

B e c a u s e  t h e  o r i g i n s  o f  t h e  c o n c e p t  a r e  d e e p l y  r o o t e d  in  the 

h i s t o r i c a l  d e v e l o p m e n t  o f  o u r  d e m o c r a t i c  s y s t e m ,  i t  is p l a i n  

t o  s e e  w h y  t h e  f o u n d i n g  f a t h e r s  c h o s e  to i n c o r p o r a t e  it  i n t o  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  a u t h o r s  of t h e  C o n ­

s t i t u t i o n s  o f  t h e  s e v e r a l  s t a t e s  c o n t i n u e d  t h e  t r a d i t i o n .  

H o w e v e r ,  b e c a u s e  o f  t h i s  d u p l i c a t i o n  a n d  d u a l  n a t u r e  o f  o u r  

s t a t e  a n d  f e d e r a l  g o v e r n m e n t a l  s y s t e m s ,  t h e  t o p i c  i n v o l v e s  

s u b s t a n t i a l  c o n c e r n s  of c o m i t y  b e t w e e n  t h e  c o m p e t i n g  i n t e r e s t s  

o f  o u r  j u d i c i a l  s y s t e m s ,  t h e  p o l i c i e s  a n d  c o n c e r n s  of t h e  

r e s p e c t i v e  l e g i s l a t i v e  b o d i e s ,  t h e  i n t e r e s t s  o f  the e x e c u t i v e  

b r a n c h e s  a s  w e l l  as  t h e  r e l a t i o n s h i p  of t h e s e  b r a n c h e s  o f  

g o v e r n m e n t  i n t e r  se w i t h  r e s p e c t  to s e p a r a t i o n  of p o w e  *c.

T h i s  r e p o r t  h a s  a d d r e s s e d  t h e  t o p i c  in  t e r m s  o f  s e v e r a l  

p r i n c i p a l  p r o b l e m  a r e a s  i n v o l v e d .  N o n e t h e l e s s ,  t h e r e  e x i s t  

a t  l e a s t  t w o  e s s e n t i a l  f a c t o r s  t h a t  p e r m e a t e  the e n t i r e  

w o r k :  T h e  S t a t e  C o u r t s  h a v e  n o t  h a d  the o p p o r t u n i t i e s  to

a d d r e s s  a n d  r e f i n e  t h e  i s s u e s  t h a t  the f e d e r a l  b e n c h  h a s  

e n j o y e d .  S e c o n d l y ,  e v e n  w h e r e  s t a t e  c o u r t s  h a v e  c o n s i d e r e d



the i s s u e s  in t e r m s  o f  t h a t  s t a t e ' s  p u b l i c  i n t e r e s t s  and 

p o l i c i e s ,  t h e r e  is no a s s u r a n c e  th a t  t h o s e  i n t e r e s t s  w i l l  be 

d i s p o s i t i v e  in an a c t i o n  b r o u g h t  in f e d e r a l  court. T h e s e  

f a c u , r s  s i m p l y  m a k e  e f f o r t s  at p r e d i c t i n g  r e s u l t s  l i k e l y  to 

a c c o m p a n y  any m o d i f i c a t i o n  of e x i s t i n g  s t a t e  law m u c h  m o r e  

a r d u o u s .

T h e  f o r e g o i n g  a n a l y s i s  of the e x i s t i n g  r u l e s  g o v e r n i n g  

l e g i s l a t i v e  i m m u n i t y  in A l a s k a  r e v e a l s  that for the m o s t  

p a r t  th i s  S t a t e  is in a c c o r d  w i t h  the m a j o r i t y  of the o t h e r  

s t a t e s  of the u n i o n  a n d  the f e d e r a l  m o d e l .  In e s s e n c e ,  this 

m e a n s  t h a t  an A l a s k a n  S t a t e  L e g i s l a t o r  is p r o t e c t e d  a g a i n s t  

l e g a l  a c t i o n ,  in e i t h e r  s t a t e  or f e d e r a l  co u r t ,  w h i c h  c h a l­

le n g e s  the a c t i o n s  or  s t a t e m e n t s  m a d e  b y  s u c h  a L e g i s l a t o r  

in the c o u r s e  of his l e g i s l a t i v e  d u t i e s .  The c e n t r a l  issue 

in a n a l y i z i n g  this " s p e e c h  or d e b a t e "  p r o t e c t i o n  c o m e s  d o w n  

to the a p p l i c a b l e  d e f i n i t i o n  of l e g i s l a t i v e  acts. If the 

t r i b u n a l  c o n s i d e r s  the c h a l l e n g e d  a c t i v i t y  to h a v e  o c c u r r e d  

d u r i n g  the c o u r s e  of a p r o p e r  l e g i s l a t i v e  act, no c h a l l e n g e  

t h e r e t o  w i l l  be e n t e r t a i n e d .  In this r e g a r d  the r e c e n t  

C o u r t  of A p p e a l s  d e c i s i o n  in S t a t e  v. D a n k w o r t h , s u p r a , 

d e f i n e d  a l e g i s l a t i v e  act as one w h i c h  " d i r e c t l y  e f f e c t s  the 

e n a c t m e n t  or c o n t e n t s  of p r o p o s e d  l e g i s l a t i o n . "  T h i s  s t a n d­

ard, a l t h o u g h  m o r e  c o n c i s e  then its f e d e r a l  c o u n t e r p a r t ,  

l e a v e s  m a n y  q u e s t i o n s  u n a n s w e r e d  r e g a r d i n g  the s c o p e  of its
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c o v e r a g e ,  and, t h e r e f o r e ,  l e g i s l a t i o n  d e s i g n e d  to f i l l  the 

i n t e r s t i c e s  or g a p s  is a d v i s a b l e .  S u g g e s t i o n s  t o w a r d s  this  

e n d  i n c l u d e :

1. L e g i s l a t i o n  s h o u l d  be e n a c t e d  to augment, 
and e x t e n d  the p r o t e c t i o n s  g r a n t e d  by  the 
A l a s k a  C o n s t i t u t i o n .  A.S. 2 4 . 4 0 . 0 1 0  c u r­
re n t l y  r e i t e r a t e s  the l a n g u a g e  of the C o n­
s t i t u t i o n  in p r o v i d i n g  the i m m u n i t y  o n l y  
"while the l e g i s l a t u r e  is in s e s s i o n . "  It 
is s u g g e s t e d  that the f i rst s e n t e n c e  of A.S. 
2 4 . 4 0 , 0 1 0  be a m e n d e d  to r e a d  as f o llows:

A. A  L e g i s l a t o r  s h a l l  n o t  be h e l d  to
a n s w e r  b e f o r e  any o t h e r  t r i b u n a l  for 
any s t a t e m e n t  m a d e  in the p r o p e r  d i s­
ch a r g e  of an o f f i c i a l  d u t y  in any 
l e g i s l a t i v e ,  j u d i c i a l  or o t h e r  o f f i c i a l  
p r o c e e d i n g  a u t h o r i z e d  by law.

2. L e g i s l a t i o n  d e s i g n e d  to c l a r i f y  and s u p p l e m e n t
A.S. 2 4 . 4 0 . 0 1 0  s h o u l d  be e n a c t e d  r e g a r d i n g  
the i n d i v i d u a l s  p r o t e c t e d .  T h e  C o n s t i t u t i o n  
and s t a t u t e  r e f e r r e d  to o n l y  e x t e n d  p r o t e c t i o n  
to " l e g i s l a t o r s . "  L e g i s l a t i o n  that e x t e n d s  
the p r o t e c t i o n  to l e g i s l a t i v e  and c o m m i t t e e  
a i d e s  and e m p l o y e e s  s h o u l d  be e n a c t e d  to p r o­
tect t h eir a c t i v i t i e s  p e r f o r m e d  on b e h a l ; of 
s t a t e  l e g i s l a t o r s .  The f o l l o w i n g  l a n g u a g e  
is r e c o m m e n d e d :

B. A i d e s  a n d  e m p l o y e e s  of the l e g i s­
lature and d u l y  c o n s t i t u t e d  c o m m i t t e e s  
of the l e g i s l a t u r e  s h all not be held 
to a n s w e r  b e f o r e  any o t h e r  t r i b u n a l  
for any s t a t e m e n t  m a d e  in the p r o p e r  
d i s c h a r g e  of an o f f i c i a l  d u t y  in any 
l e g i s l a t i v e ,  j u d i c i a l  or o t h e r  o f f i c i a l  
p r o c e e d i n g  a u t h o r i z e d  by law w h i c h  
w o u l d  be i m m u n e  or p r o t e c t e d  l e g i s­
lat i v e  c o n d u c t  if p e r f o r m e d  by the 
l e g i s l a t o r  himself.
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T h e  s e c o n d  a r e a  to be e x a m i n e d  is the p r o t e c t i o n  a f f o r d e d  

by the p r i v i l e g e s  a n d  i m m u n i t i e s  p r o v i s i o n s  of A r t i c l e  II, 

S e c t i o n  6, and A.S. 2 4 . 4 0 . 0 1 0 .  C o n s i d e r a t i o n  s h o u l d  be 

g i v e n  to the f o l l o w i n g  a r e a s  of  u n c e r t a i n t y :

1. E x i s t i n g  l e g i s l a t i o n  e x e m p t s  l e g i s l a t o r s  
f r o m  s e r v i c e  o f  p r o c e s s  d u r i n g  s e s s i o n s  
b u t  o n l y  e x t e n d s  a p r i v i l e g e  f r o m  a r r e s t  
d u r i n g  the sa m e  p e r iod. T h i s  c o u l d  be 
a m e n d e d  to p r o v i d e  an exemption, or i m m u n i t y  
f r o m  a r r e s t  d u r i n g  s p e c i f i c  l e g i s l a t i v e  
p e r i o d s  w h i c h  c o u l d  not be w a i v e d  a n d  a 
p r i v i l e g e  from a r r e s t  w h i c h  c o u l d  be w a i v e d  
at o t h e r  r e l e v a n t  times. In a d d i t i o n ,  
c o n s i d e r a t i o n  s h o u l d  be g i v e n  to the e x t e n­
sio n  of t h ese p r o t e c t i o n s  to a i d e s  and 
e m p l o y e e s  of the l e g i s l a t u r e ,  a l o n g  the 
l i n e s  of the f o l l o w i n g :

C. N o  l e g i s l a t o r ,  l e g i s l a t i v e  a i d e  or
e m p l o y e e  of the l e g i s l a t u r e  or a d u l y  
c o n s t i t u t e d  c o m m i t t e e  t h e r e o f  is 
l i a b l e  to a r r e s t  on  c i v i l  p r o c e s s  
w h i l e  in the p r o p e r  d i s c h a r g e  of an 
o f f i c i a l  d u t y  of his o f f ice.

D. E v e r y  l e g i s l a t o r ,  l e g i s l a t i v e  aide or 
e m p l o y e e  of the l e g i s l a t u r e  or a d u l y  
c o n s t i t u t e d  c o m m i t t e e  t h e r e o f  is n o t  
s u b j e c t  to a r r e s t  or c i v i l  p r o c e s s  
d u r i n g  s e s s i o n s  of  the l e g i s l a t u r e  and 
for 15 d a y s  n e x t  b e f o r e  the c o m m e n c e­
m e n t  a n d  a f t e r  the e n d  of e a c h  s ession.

2. It is s u g g e s t e d  that s p e c i f i c  p e n a l t i e s  for 
v i o l a t i o n  of t h ese p r i v i l e g e s  a n d  i m m u n i t i e s  
be p r o v i d e d ,  as i n d i c a t e d  below:

E. E v e r y  a r r e s t  m a d e  c o n t r a r y  to the
a b o v e  p r o v i s i o n s  (A) t h r o u g h  (B) is 
v o i d  and a c o n t e m p t  of court. The
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c o u r t  or o f f i c e r  b e f o r e  w h o m  a n y  w i t­
nes s  is s u b p o e n a e d  to a t t e n d  a n d  e v e r y  
j u s t i c e  of the s u p r e m e  c o u r t  a n d  e v e r y  
t r i a l  c o u r t  j u dge h a s  a u t h o r i t y  to 
d i s c h a r g e  a n y  p e r s o n  a r r e s t e d  c o n t r a r y  
to t h o s e  p r o v i s i o n s  (A) t h r o u g h  ( B ) .

F. E v e r y  p e r s o n  m a k i n g  or  p r o c u r i n g  an
a r r e s t  c o n t r a r y  to the a b o v e  p r o v i s i o n s  
(A) t h r o u g h  (B) is g u i l t y  of c o n t e m p t  
of c o u r t  a n d  is l i a b l e  to the p e r s o n  
a r r e s t e d  in d o u b l e  the a m o u n t  o f  d a m­
ages w h i c h  a j u r y  f i nds t h a t  he has s u s­
ta i n e d  and a l s o  is l i a b l e  in an a c t i o n  
at the s u i t  of a n y  i n j u r e d  p e r s o n  for 
the loss, h i n d r a n c e ,  a n d  d a m a g e  the 
i n j u r e d  p e r s o n  has s u s t a i n e d  in c o n­
s e q u e n c e  of  the a r r e s t .  The o f f i c e r  or  
p e r s o n  c a u s i n g  the a r r e s t  s h a l l  n o t  be 
g u i l t y  of c o n t e m p t  n o r  l i a b l e  for d a m­
ages if the p e r s o n  e x e m p t  f r o m  a r r e s t  has 
f a i l e d  to m e n t i o n  t h a t  he is e x e m p t  or, 
a f t e r  m e n t i o n i n g  th a t  he is e x e m p t ,  
r e f u s e d  the o f f i c e r ' s  r e q u e s t  to si g n  an 
a f f i d a v i t  s w e a r i n g  t h a t  at the r.ime of 
h i s  a r r e s t  he w a s  e i t h e r :

(a) an o f f i c e r  of  the s e n a t e  o r  h o u s e  
of r e p r e s e n t a t i v e s  in a c t u a l  a t t e n d a n c e  
u p o n  the d u t i e s  of his o f f i c e ,  or

(b) a l e g i s l a t i v e  ai d e  o r  e m p l o y e e  
of the l e g i s l a t u r e  or  a d u l y  c o n­
s t i t u t e d  c o m m i t t e e  t h e r e o f ,  w h o  was 
p e r f o r m i n g  d u t i e s  b e l i e v e d  to be 
i m m u n e  or p r o t e c t e d  l e g i s l a t i v e  
c o n d u c t  if p e r f o r m e d  by  the l e g i s l a t o r  
h i m s e l f .

G. A n y  a r r e s t  m a d e  c o n t r a r y  ato the a b o v e  p r o­
v i s i o n s  (A) t h r o u g h  (B) is void.

T h e  f o r e g o i n g  p a r a g r a p h s  w h i c h  h a v e  b e e n  s u g g e s t e d  as 

l a n g u a g e  io be e m p l o y e d  a n d  w h i c h  h a v e  b e e n  d e s i g n a t e d  A-G
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h e r e i n ,  c o u l d  be u s e d  to s u p p l a n t  the e x i s t i n g  p r o v i s i o n s  of 

A.S. 24.40. 010 in its e n t i r e t y .

T h e  f o r e g o i n g  s u g g e s t i o n s  w o u l d  p r i m a r i l y  be u s e f u l  in 

c l a r i f y i n g  the e x i s t i n g  s t a t e  law. T h e  p r i n c i p l e s  of 

f e d e r a l i s m  d i c t a t e  t h a t  s u c h  l e g i s l a t i o n  w o u l d  n o t  n e c e s­

s a r i l y  be b i n d i n g  u p o n  a f e d e r a l  court. N o n e t h e l e s s ,  s u c h  

l e g i s l a t i o n  w o u l d  be a p p l i c a b l e  in f e d e r a l  a c t i o n s  w h e r e  

s t a t e  l a w  p r o v i d e s  the r u l e  of d e c i s i o n  s u c h  as in d i v e r s i t y  

a c t i o n s .  M o r e o v e r ,  the e x i s t e n c e  o f  a c l e a r l y  d e f i n e d  s t a t e  

l a w  of l e g i s l a t i v e  i m m u n i t y  c o u l d  be u s e f u l  in o t h e r  f e d e r a l  

a c t i o n s  w h e r e  the f e d e r a l  c o u r t  w a s  u n c e r t a i n  of the e x i s t­

ing c o m m o n  l a w  r u l e s  for l e g i s l a t i v e  i m m u n i t y .

~~11 ^  I
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L e g i s l a t i v e  i m m u n i t y  

S e n a t o r  B i l l  Ray
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

K e i t h  B.  L e v y  
L e g i s l a t i v e  C o u n s e l

E n c l o s e d  i s  a d r a f t  o f  a J u d i c i a r y  C o m m i t t e e  S u b s t i t u t e  f o r  
SB 3 2 8 .  A t  y o u r  r e q u e s t ,  I  r e v / r o t e  t h e  p r o v i s i o n s  o f  s u b ­
s e c t i o n s  ( a )  and ( d )  o f  t h e  new d r a f t  w h i c h  r e f e r  t o  t h e  
i m m u n i t y  o f  l e g i s l a t o r s ,  and  a d d e d  s u b s e c t i o n  ( b )  w h i c h  
r e f e r s  t o  t h e  i m m u n i t y  o f  e m p l o y e e s  o f  t h e  l e g i s l a t u r e .  I n  
t h e  new d r a f t ,  l e g i s l a t o r s  h a v e  i m m u n i t y  f o r  a c t s  d o n e  i n  
t h e  " e x e r c i s e  o f  a l e g i s l a t i v e  d u t y " ,  w h i l e  e m p l o y e e s  o f  t h e  
l e g i s l a t u r e  h a v e  i m m u n i t y  f o r  a c t s  d o n e  i n  t h e  " p r o p e r  e x e r ­
c i s e  o f  a  l e g i s l a t i v e  d u t y " .

S u b s e c t i o n  ( f )  o f  t h e  d r a f t  d e f i n e s  " p r o p e r  e x e r c i s e  o f  a 
l e g i s l a t i v e  d u t y "  b u t  i t  d o e s  n o t  d e f i n e  " e x e r c i s e  o f  a l e g ­
i s l a t i v e  d u t y . "  A c c o r d i n g l y ,  t h e  d i s t i n c t i o n  b e t w e e n  t h e  
" e x e r c i s e "  an d  t h e  " p r o p e r  e x e r c i s e "  o f  l e g i s l a t i v e  d u t i e s  
i s  l e f t  t o  t h e  d i s c r e t i o n  o f  t h e  c o u r t s .

I  w o u l d  recom m end  a d d i n g  a d e f i n i t i o n  o f  t h e  " e x e r c i s e  o f  a 
l e g i s l a t i v e  d u t y "  t o  c l a r i f y  t h i s  p o i n t .  I t  a p p e a r s  t h a t  
t h e  d i s t i n c t i o n  b e t w e e n  " e x e r c i s e "  an d  " p r o p e r  e x e r c i s e "  o f  
l e g i s l a t i v e  d u t i e s  i s  t h a t  p r o p e r  e x e r c i s e  i n v o l v e s  a c t s  
t h a t  a r e  a u t h o r i z e d  by  l a w .  I f  t h a t  i s  t h e  i n t e n t  o f  t h e  
c o m m i t t e e ,  I  w o u l d  s u g g e s t  t h e  a d d i t i o n  o f  t h e  f o l l o w i n g  
d e f i n i t i o n  t o  t h e  b i l l :

I n  t h i s  s e c t i o n  " e x e r c i s e  o f  a l e g i s l a t i v e  d u t y "  m ean s  
p e i ' f o r m a n c e  o f  an a c t  t h a t  d i r e c t l y  a f f e c t s  t h e  e n a c t ­
m en t  o f  l e g i s l a t i o n  o r  t h e  c o n t e n t s  o f  l e g i s l a t i o n  t o  
b e  s u b m i t t e d  t o  t h e  l e g i s l a t u r e ;  i t  d o e s  n o t  i n c l u d e  
p u r e l y  p o l i t i c a l  a c t i v i t i e s .



S e n a t o r  B i l l  Ra y
P a g e  2
J a n u a r y  31, 1984

The a d d i t i o n  o f  t h i s  l a n g u a g e  w o u l d  make t h e  l e g i s l a t u r e ' s  
i n t e n t  c l e a r  w i t h  r e s p e c t  t o  w h a t  k i n d  o f  a c t i v i t y  i s  p r o ­
t e c t e d .

I f  I  may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  f e e l  f r e e  t o  c o n ­
t a c t  me.
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O r i g i n a l  s p o n s o r :  Ray

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 3 2 8  ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE -  SECOND SESSION

A BILL

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  l e g i s l a t i v e  i m m u n i t i e s  an d  p r i v i -

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1 .  AS 2 4 . 4 0 . 0 1 0  i s  r e p e a l e d  an d  r e e n a c t e d  t o  r e a d :

S e c .  2 4 . 4 0 . 0 1 0 .  IMMUNITIES AND PRIVILEGES. ( a )  A l e g i s l a t o r  

may h e l d  t o  a n s w e r  b e f o r e  a n o t h e r  t r i b u n a l  f o r  an  a c t  d o n e  i n

t h e  s e  o f  a l e g i s l a t i v e  d u t y ,  w h e t h e r  o r  n o t  t h e  L e g i s l a t u r e  i s

i n  s e s s i o n .

( b )  An e m p l o y e e  o f  t h e  l e g i s l a t u r e  may n o t  b e  h e l d  t o  a n s w e r  

b e f o r e  a n o t h e r  t r i b u n a l  f o r  an a c t  d o n e  i n  t h e  p r o p e r  e x e r c i s e  o f  a 

l e g i s l a t i v e  d u t y ,  w h e t h e r  o r  n o t  t h e  l e g i s l a t u r e  i s  i n  s e s s i o n .

( c )  A l e g i s l a t o r  i s  immune f r o m  c i v i l  p r o c e s s  a n d  f r o m  a r r e s t ,  

e x c e p t  f o r  a f e l o n y  o r  b r e a c h  o f  t h e  p e a c e ,  d u r i n g  t h e  p e r i o d  f r o m  5 

d a y s  b e f o r e  u n t i l  5 d a y s  a f t e r  a r e g u l a r  s e s s i o n ,  s p e c i a l  s e s s i o n ,  o r  

l e g i s l a t i v e  c o m m i t t e e  m e e t i n g .  The i m m u n i t y  p r o v i d e d  b y  t h i s  s u b s e c ­

t i o n  may n o t  b e  w a i v e d .

( d )  D u r i n g  any  p e r i o d  n o t  c o v e r e d  u n d e r  ( b )  o f  t h i s  s e c t i o n ,  a 

l e g i s l a t o r  i s  p r i v i l e g e d  f r o m  c i v i l  p r o c e s s  and  f r o m  a r r e s t ,  e x c e p t  

f o r  a f e l o n y  o r  b r e a c h  o f  t h e  p e a c e ,  w h i l e  i n  t h e  e x e r c i s e  o f  a l e g i s ­

l a t i v e  d u t y .  The p r i v i l e g e  p r o v i d e d  by  t h i s  s u b s e c t i o n  may b e  w a i v e d .

( e )  The a r r e s t  o f  a p e r s o n  i n  v i o l a t i o n  o f  ( a )  t h r o u g h  ( d )  o f  

t h i s  s e c t i o n  i s  v o i d .  A p e r s o n  k n o w i n g l y  m a k i n g  o r  p r o c u r i n g  an  

a r r e s t  i n  v i o l a t i o n  o f  t h i s  s e c t i o n  i s  g u i l t y  o f  a c l a s s  B m i s d e m e a n o r  

u n l e s s

l e g e s ."

- 1 - CSSB 3 2 8 ( J u d )
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( 1 )  Che p e r s o n  a r r e s t e d  d i d  n o t  i n f o r m  t h e  a r r e s t i n g  o f f i ­

c e r  t h a t  t h e  a r r e s t  w a s  i n  v i o l a t i o n  o f  t h i s  s e c t i o n ;  o r

( 2 )  t h e  p e r s o n  a r r e s t e d  r e f u s e d  t o  s i g n  an a f f i d a v i t  s t a t ­

i n g  t h a t  t h e  a r r e s t  w as  i n  v i o l a t i o n  o f  t h i s  s e c t i o n .

( f )  I n  t h i s  s e c t i o n  " p r o p e r  ^ e x e r c i s e  o f  a l e g i s l a t i v e  d u t y "
per pit

m ean s  p e r f o r m a n c e  o f  an  a c t  a u £ h o r .i& ed. b v _ l a w  t h a t  d i r e c t l y  a f f e c t s  

t h e  e n a c t m e n t  o f  l e g i s l a t i o n ^  o r  t h e  c o n t e n t s  o f  l e g i s l a t i o n  t o  be  

s u b m i t t e d  t o  t h e  l e g i s l a t u r e ;  i t  d o e s  n o t  i n c l u d e  p u r e l y  p o l i t i c a l  

a c t i v i t i e s .

CSSB 3 2 8 ( J u d ) - 2-
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1959 Opinions of uhe v 
Attorney General, No. 8

irch 12, 19r9

The Honorable Senator Ralph Moody 
Chairman, Senate Judiciary Committee 
State Capitol 
Juneau, Alaska

Re: Iifjnunity of Legislators from
Civil Process and Arrest

Dear Senator:

In compliance with your recent request, this 
office has researched the lav/ on ir,ununity of legislators 
from civil process and arrest during a legislative session.
At your request, this office has also done research on the 
question whether an execution upon property would be "civil 
process". The basic law in Alaska is set forth in Section 6 of Article II of the Constitution of Alaska, as follows:

" Xmmunities, Legislators may not bo held
to answer before any other tribunal for 
any statement made in the exercise of their 
legislative duties while the legislature is 
in session. Members attending, going to, or 
returning from legislative sessions are not 
subject to civil process and are privileged 
from arrest except for felony or breach of 
the peace."

The problems in construing Section 6 and brief 
answers thereto arc as follows:

(l) What is the period of a "session?" Dees it
include ?J\ hours a day, seven days a week, during the period 
that the legislature is convened, or does it indicate a 
lesser or gro-tor period?

Drief Answer: A "session" is the sitting of the 
Legislature muring Z-.\i period of time tnat it is convened as 
a legislature to do business as a legislative body. The immu­
nity, however, runs from the time the member is "going to"

C
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cr 15returning ’1 from a legislative session; 2 '!- hours a day, a 
seven days a week from the time that the legislature is 
convened to the time that it adjourns sine die.

(2) Does the phrase l!not subject to civil process '1 
indicate a n  immunity which cannoo oe waived by a legislator?

Brief Answer: Such immunity can not be waived by 
the legislator since ahe Alaska immunity is intended to protect 
the public as well as serve the convenience of the legislators.

(3) Are executions included within the definition 
of the terms "civil process" and therefore within the scope of 
the immunity clause?

Brief Answer: Executions are "civil nrccess".

"Session" is a continuous period of time beginning 
from, convening of legislature to its adjournment sine die. In 
Ralls v. hyand (Okia, 191*0 133 ?. 193, the court construed the 
worms " session1 as being the "sitting" of a body competent for 
the transaction of its business; the time during which it is 
convened ar.d actually engaged in business; and the time during 
which a legislative body or other assembly sits for the trans­
action of business. A brief review of the various sections in 
the Constitution of Alaska, which have any relation to "sessions" 
will indicate that the Oklahoma decision correctly conveys the 
meaning of the word "session". Thus , £ 7 of Article II states
•.* *"• • *  f * *( ; S  • "  *" *• *' "? **, n  ^  A ,*1 *  T r  n  / »  - 7 n  “ 1 o i l  O *  ' f p / i p
b  .  _ _  i  I —  w »  O  * • » —• y  • •  V  V /  W  M .  t /  . .  L w  V  O  — •<  M  . .  / W  1  V « a ‘ •  O  w  . . a ^ ^ .  U

while in session, faction C provides for regular sessions each 
Section 9 provides for special sessions which are iimi- 
30 days. Koto that there is no language here stating

year.
/ . r . •? •*«wUk. * .

that legislators -may not receive per diem allowance for Satur- 
s ar.d Sundays or* any language providing that special sessions 

l _e limited to 30 days, not including Saturday s and Sundays.
I •• •, r*J .  JL clear teat tno term '■session" indicates

v. :-r> The session runs fros j k *  4 O t . w  L J L l u C

continuous 
AiuiC Iz is

csaver.ed to the time that it adjourns , sine die.

The individual legislator under our C onstitution 
is immune from civil process a nd cannot waive su.cn immunity.

once, $ b of Article II, reads as follows:

"members attending, going to, or returning 
from legislative sessions a re not subject to 
civil process and are privileged from arrest 
except for felony or breach of she peace." 
(Emphasis added.)
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The words "are not subject" indicate an immunity which cannot 
be 'waived as opposed to the word "privileged" which indicates 
a privilege which the holder can use or not use a3 he chooses. 
Cool: v.- Senior (Kan. 1896) E5 p. 3.27 is a particularly good 
case on unis point since the relevant parts of § 22 of Article 
II of the Kansas Constitution read much the same as § 6 of 
Article II of the Alaska Constitution. Section 22 provided:

" . .• . No member of the legislature shall
be subject to arrest, except for felony or 
breach of the peace, in going to or returning 
from, the place of meeting during the continu­
ance of the session, neither shall he be sub­
ject to the service of civil process during 
its session nor for fifteen days previous to 
its commencement." (Emphasis added.)

! the above cited case, a state senator sought to enjoin a
sheriff from proceeding to enforce an execution in the hands
of a sheriff. The plaintiff was a state senator at the time 
service of summons was made and was sitting as a member of the 
legislature which was then acting as a board of impeachment.
The Kansas Supreme Court concluded that no court had ever ob­
tained jurisdiction ever the senator because of his legislative 
immunity, and that the judgment obtained against the senator 
was voido The senator was granted an injunction enjoining the 
sheriff from serving execution. One of the conclusions of lav/ 
ci the court below, which was affirmed by the Kansas Supreme 
Court, was:

"That the words, in s.aid section, ’shall not be 
subject to the service of any civil process’ 
extend- to members of the legislature* not merely 
a ’personal privilege’, to be waived unless 
claimed, but ‘absolute immunity’ from subjec­
tion to the civil jurisdiction of a court 
during a continuance of their necessary atten­
dance upon the sessions of either .house cf the 
legislature."

The court considered the contention that the senator had a 
personal privilege which he could waive and which he did 
waive by accepting service. This contention was rejected as 
follows:
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of cur constitution had desired to extend a 
personal privilege to the legislator, they 
might have done so; but by this section they 
wore evidently guarding the interest of the 
public, and they have said that a member of 
the legislature is not 'subject* to the service 
of civil process during the session. The fact 
that the usual words, ‘privileged from,' were 
not used, and the words ’subject to' were used, 
would indicate that it was not the intention to 
grant a personal privilege to the member, or 
that the usual interpretation of the word 
’privileged f r o m 5 should be applied. The use 
of the words 'subject to* means that the member 
is not ’liable t o 1 the service of civil process.
To construe our constitution differently would 
be to defeat its apparent object. The state is 
clearly entitled to the services of its members 
of the legislature during the time sessions of - 
either branch thereof'are being held. Cur con­
stitution has wisely provided that the members 
shall not bo annoyed with arrest or suits, or 
be obliged to be absent from their duties .

"The interests of the public a r % better served 
by giving the language of our constitution its 
fair, natural meaning; that is, that a member 
of the legislature is not liable or subject to 
the service of civil process during the accepted 
period, and that the service of original process 
upon him as such time is void, a i Gives the 
court no jurisdiction over the person of such 
m e m b e r ."

Fuller v. Barton (Mich. 1926) 20o K.W. 69o, is 
a similar case construing a similar constitutional provision. 
The case held that the state garnishment statute did not 
authorise garnishment of a legislator’s salary while the 
legislature was in session. A valid judgment had been obtained

F r*F '*gainst the legislator, but the court held that no
garnishment could be had on the judgment during the legislative 
session.- The broad protection of the immunity provision is 
expressed on page 69? of that case, as follows:

"The idea bach of the constitutional provision 
v:as to protect the legislators from the trouble, 
worry, and inconvenience of court proceedings 
during the session, nr.d for a certain time before
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a n d  a f t e r ,  c o  t h a t  t h e  s t a t e  c o u l d  h a v e  t h e i r  
u n d i v i d e d  t i m e  a r . d  a t t e n t i o n  i n  p u b l i c  a f f a i r s .
M r .  C u l v e r ,  a s  p r i n c i p a l  d e f e n d a n t ,  h a d  t h e  r i g h t  
t o  m a k e  a  d e f e n s e  t o  t h e  g a r n i s h e e  p r o c e e d i n g .
I n  t h e  p r e s e n t  c a s e  t h e  g a r n i s h e e  p r o c e e d i n g  
s u c c e e d e d  i n  d o i n g  j u s t  w h a t  t h e  c o n s t i t u t i o n a l  

• • p r o v i s i o n  w a s  c r e a t e d  t o  a v o i d .  I t  h a r a s s e d  t h e
l e g i s l a t o r ,  d r o v e  h i m  t o  m a k e  a  d e f e n s e  i n  t h e  
g a r n i s h e e  p r o c e e d i n g ,  a n d  d e p r i v e d  h i m  o f  t h e  
m e a n s  o f  s u b s i s t e n c e  p e n d i n g  t h e  b a l a n c e  o f  t h e  
s e s s i o n ,  l b  t h i n k  t h e  c a s e  c l e a r l y  c o m e s  w i t h i n  
t h e  c o n s t i t u t i o n a l  i n h i b i t i o n . u

T i l l s  c a s e  a l s o  t h r o w s  l i g h t  o n  t h e  m e a n i n g  o f  " s e s s i o n "  a p p e a r ­
i n g  i n  t h e  i m m u n i t i e s  c l a u s e „ I t  i s  c l e a r  t h e  w o r d  " s e s s i o n "  
m e a n s  t h e  p e r i o d  o f  t i m e  f r o m  t h e  c o n v e n i n g  o f  t h e  l e g i s l a t u r e  
t o  t h e  t i m e  i t  a d j o u r n s  s i n e  d i e .  O t h e r w i s e ,  t h e  u s e  o f  t h e  
w o r d  " s e s s i o n "  i n  t h e  a b o v e — q u o t e d  p a s s a g e  w o u l d  b e  a b s u r d .

(  v A  b r i e f  r e v i e w  o f  t h e  d i s c u s s i o n s  o f  t h e  1 9 5 5  C o n ­
s t i t u t i o n a l  C o n v e n t i o n  f o r  A l a s k a  i n d i c a t e ■t h a t  t h e  m e m b e r s  o f  
t h a t  C o n v e n t i o n  i n t e n d e d  a  b r o a d  i m m u n i t y .  T h e s e  d i s c u s s i o n s  
m a y  b e  f o u n d  o n  p a g e s  3 5 ,  e t  s e e u i t u r  o f  t h e  t r a n s c r i p t  f o r  
t h e  s e c o n d  s e s s i o n  f o r  J a n u a r y  9 ,  1 9 5 5  j  a n d  o n  p a g e s  1 1 9  a n d  
1 2 0  o f  t h e  t r a n s c r i p t  f o r  t h e  f i r s t  s e s s i o n  f o r  J a n u a r y  1 0 ,
1 9 5 5 *  O n  J a n u a r y  9 ,  1 9 5 5 > t h e  C l e r k  r e a d  a n  a m e n d m e n t  o f  
D e l e g a t e  S t e v e . . . '  M c C u t c h e o n  t o  i n s e r t  " a r . d  i m m u n i t y  f r o m  s e r ­
v i c e  o f  c i v i l  p r o c e s s "  a f t e r  t h e  w o r d  " a r r e s t . "  T h e  a m e n d m e n t
w a s  w i t h d r a w n  b n  J a n u a r y  1 0 ,  1 9 5 9 > a n d  a n o t h e r  a m e n d m e n t  o f
D e l e g a t e  M c C u t c h e o n  w a s  o f f e r e d  p r o v i d i n g  f o r  t h e  i n s e r t i o n  o f  
" a n d  n o t  s u b j e c t  t o  c i v i l  p r o c e s s "  a f t e r  t h e  w o r d  " a r r e s t . "  
D e l e g a t e  S e a b o r n  J .  B u c k a l e w ,  o n  J a n u a r y  9 ,  1 9 5 5 ,  i n  d e f e n d i n g  
t h e  a m e n d m e n t  o f f e r e d  t h a t  d a y ,  e x p r e s s e d  w h a t  a p p e a r e d  t o  b e  
t h e  i n t e n t i o n s  o f  t h e  p r o p o n e n t s  o f  t h e  a m e n d m e n t  w h e n  h e  s a i d  
t o  a  d e l e g a t e  w h o  h a d  i n d i c a t e d  s o m e  o p p o s i t i o n  t o  t h e  a m e n d m e n t :

" D o n ' t  y o u  t h i n k ,  f o r  c : : a m p l c ,  t h a t  a  l e g i s ­
l a t o r  s h o u l d n ' t  b e  a l l o w e d  t o  b e  s e r v e d  w i t h
a  c i v i l  s u i t  u n t i l  a f t e r  t h e  l e g i s l a t u r e  i s
o v e r ? "

T h e r e  a r e  m a n y  d i s c u s s i o n s  a n d  a n n o t a t i o n s  o n  l e g i s ­
l a t i v e  i m m u n i t y ,  i n c l u d i n g :  9 ^  A L R  l ^ y ' O  I m m u n i t y  o f  L e g i s l a t o r s  
f r o m  S e r v i c e  c f  C i v i l  P r o c e s s ;  8 5  A L R  1 3 A 0  f n e m o t i o n  f r o m  S e r v i c e
o f  C i v i l  P r o c e s s  o n  G r o u n d  o f  P u b l i c  P o l i c y  I n d e p e n d e n t l y  o f  
S t a t u t e ; 5 b  A L R  0 0 1  G a r n i s h y . o r t  o f  S a l a r i e s ,  W a g e s ,  o r  C o m ­
m i s s i o n s  n o t  S r c o r o s s ' l y  E n c m o t c d  b y  S t a t u t e ;  S i  C o r p u s  J u r u s  
S e c u n o u m ,  S t a t e s  $  3 5 .  O t h e r  a n n o t a t i o n s  o n  i m m u n i t y  o r
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k n o w i n g  w h o  t h e  r  
s e m e  f a i l u r e  • "  
e . g .  a c c e p t o r  ..

l e g i s l a t o r s  f r o m  a r r e s t ,  s e r v i c e  o f  s u b p o e n a s ,  e t c . ,  a r e  
8  A L R  7 5 4 ;  7 9  A L R  1 2 1 4  a n d  1  A L P .  l l p o  a n d  A m e r i c a n  J u r i s ­
p r u d e n c e ,  A r r e s t .  §  9 5 .  A l t h o u g h  t h e r e  a r e -  a  l a r g e  n u m o e r  
o T  c a s e s  o n ~ t n e  w a i v e r  o f  a  l e g i s l a t o r ' s  p r i v i l e g e ,  t h e s e  
c a s e s  a r e  n o t  r e l e v a n t  h e r e  s i n c e  t h e  l a n g u a g e  o f  t h e  A l a s k a  
C o n s t i t u t i o n  ' n o t  s u b j e c t  t o "  c r e a t e s  a n  a b s o l u t e  i m m u n i t y  
r a t h e r  t h a n  a . p r i v i l e g e  w h i c h  c a n  b e  w a i v e d .  A  r e v i e w  o f  
t h o s e  c a s e s  w i l l  i n d i c a t e  t h a t  w h e n e v e r  a  l e g i s l a t o r  c a n  
w a i v e  h i s  i m m u n i t y  h e  i s  o f t e n  p u t  i n  t h e  p o s i t i o n  o f  n o the has waived the immunity by some a c t or a c t which might be construed as a waiver, o f s e rv ic e . The framers o f the Alaska im­munities clause intended th a t the le g is la t o r s  be spared any such w orries so th a t the undivided a tten tion  o f the le g is ­la to r s  could be d ire c te d  to  le g is la t iv e  problems.

"C iv i l Process" In cludes execu tion s . The Cook case , supra, involved the v a l id i ty  o f serv ice  o f summons.
T h e  P u i l e r  c a s e ,  s u p r a ,  i n v o l v e d  a  g a r n i s h m e n t ,  w h i c h  i s  a  
f o r m  o f  e x e c u t i o n  o r  a t t a c h m e n t .  T h e  l e g i s l a t o r s  i n  b o t h  
c a s e s  w e r e  h e l d  i m m u n e  o n  t h e  g r o u n d  t h a t  t h e  p r o c e e d i n g s  
c o n s t i t u t e d  " c i v i l  p r o c e s s . "  " C i v i l  p r o c e s s "  i s  a  t e r m  o f  
b r o a d  m e a n i n g .  W e b s t e r 1 s  U n a b r i d g e d  D i c t i o n a r y  d e f i n e s  t h e  
o r d i n a r y  m e a n i n g  o f  t h e  w o r d  " c i v i l "  t o  b e :  R e l a t i n g  t o
r i g h t s  a n d  r e m e d i e s  s o u g h t  b y . a c t i o n  o r  s u i t ,  d i s t i n c t  f r o m  
c r i m i n a l  p r o c e e d i n g s .  S e e  K o c k e m e y o r  v .  T h o m p s o n  ( I n d . )  4-9  
M .  2 .  1 0 5 9 *  A s  a  l e g a l  t e r m ,  ' ‘ p r o c e s s  i s .  a  g e n e r i c  w o r d  o f  
v e r y  c o m p r e h e n s i v e  s i g n i f i c a t i o n  a n d  m a n y  m e a n i n g s .  I n  i t s  
b r o a d e s t  s e n s e ,  i t  i s  e q u i v a l e n t  t o  o r  s y n o n y m o u s  w i t h  
’ p r o c e e d i n g s '  o r  ' p r o c e d u r e '  a r . d  e m b r a c e s  a l l  t h e  s t e p s  a n d  
p r o c e e d i n g s  i n  a  c a u s e  f r o m  i t s  c o m m e n c e m e n t  t o  i t s  c o n c l u ­
s i o n .  .  S e e  S t a t e  e :- :  r e l . ~  D r e s d e n  v .  D i s t r i c t  C o u r t  o f
S e c o e d  J u d i c i a l  D i s t r i c t  i n  a n d  f o r  i i o r n a i l l l o  C o u n o y ,  ( N . M . )  
1 1 2  P .  2 d  p C o .

In con clusion , members o f our S ta te  Legislatixpe-r-

m u s t  b e  a s s o r t e d  o r  i t  m a y  b e  d e e m e d  w a i v e d .  T h i s  p r i v i l e g e  
f r o m  a r r e s t  d e e s  
w h i c h  c o n s t i t u t e

not extend to  those v io la t io n s  o f our law
e l o n y  o r  b r e a c h  o f  t h e  p e a c e * , "  i n



t w o  c a t e g o r i e s  a  m e m b e r  c ; h e  S t a t e  L e g  . a t u r e  s t a n d s  i n
t h e  e y e s  o f  t h e  l a w  a s  a . . .  e t h e r  c i t i z e n .

Y o u r s  v e r y  t r u l y ,

J .  C -S R A L D  W I L L I A M S  
A t t o r n e y  . G e n e r a l

The Honorable Ralph I-'oody March 12,
Chairman, Senate Judicial ;o~mittee - 7

•■V
G a r y  T h u r l o v ;

A s s i s t a n t  A t t o r n e y  G e n e r a l
C - T : r . c
c c :

T h e  H o n o r a b l e  H u g h  J .  W a d e  
A c t i n g  G o v e r n o r  o f  A l a s k a

M r .  R i c h a r d  F r e e r ,  A c t i n g  D i r e c t o r  
D e p a r t m e n t  o f  F i n a n c e

1 9 5





STATE OF ALASKA 19P4 LEGISLATIVE SESSION 
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No.: SB 329______  Agency Affected: Dept, of Revenue
Title: Relating to liquor licenses Program Category Affected: Alcoholic
_______________________________________ Beverage Control B o a r d ______________
Sponsor: Sen. Ziealer by request BRU, Program or Subprogram(s) Affected:
Requestor: Senate Judiciary  Public Protection_____________________
Date of Request: Janaary 11, 1984 __________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING
FY 84 FY 85 FY 8 6 FY 87 FY 8 8 FY 89

100 PERSONAL SERVICES 
200 TRAVEL 
30u CONTRACTUAL 
<♦00 SUPPLIES 
500 EQUIPMENT 
GOO LAND 4 STRUCTURES 
700 GRANTS, CLAIMS 
800 MISCELLANEOUS
TOTAL OPERATING -0 - -C- -0 - -0 - -0 - -0 -

1 CAPITAL
_  !..._.............................................................................................................................

I REVENUE

FUNDING: (Thousands of Dollars)
CENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

-0 - -0 - -0 - -0 - -0 - -0 -

-0 - -0 - -0 - -0 - -0 - -0 -

POSITIONS:
FUl.L-T IHE 
PART-TIME 
TEMPORARY

r

---
*

... ,

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page far analysis

< - - C ^ — L ~ £.. - Z .
Prepared By: PatricK L. Sharrock, Director_______
Division: Alcoholic Beverage Control Board

Approved by Commissioner:
Agency: Department of Revenue

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislat!ve Sponsor

 Requestor______
Office of Management and Budget 
Impacted Agency(ies)

Phone: 277-8633
Date: 1-17-84

Date:

12/1/83



—



C O M M I T T E E  R E P O R T

S E N A T E

FURTHER

D a t e :

Mr. President:

The Committee on has had

under consideration and (a majority of the committee) (the committee) 
reports it back with the following recommendations:

[ ]  d o p a s s  [ ]  do not pass

I ] do pass with attached a m e n d m e n t s (s )
] same title

[ 1 replace with CS for _________________     [ j new title

and recommends

[ ] AND attaches a "Letter of Intent" [ j New Fiscal Note

[ ] reports it back without recommendation

[ ] referred to t h e ____________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

CHAIRMAN

(Rev. 12/78)



A M E N D M E N T  to SB 331 By Ferguson

Page 1, line 10 DELETE (NOVEMBER 15) Insert: December 1

Page 1, line 15 DELETE (THIS) Insert: The general appropriations Act

Page 1, line 16 after the word "December 1" Insert: 5̂

Page 2, lines 1-29 DELETE ALL MATERIAL

Page 3, lines 1-2 DELETE (IMMEDIATELY IN ACCORDANCE WITH AS 01.10.070(c))

Insert: on the effective date of the 1984 amendment to 
ji\eJ).1iisJGiii)ms.t.i±]jJLiQii--LiiiLitiiLg_tiiii .length of regular session;: of the 
leg islature



Bill Sheffield, Governor

POUCH K -STATE CAPITOL JUNEAU. ALASKA 39811 OFFICE OF THE ATTORNEY GENERAL PhONE: 19071465-3600
D E B ’A K T M E X T  O F  L A W

January 25, 1984

The Honorable Bill Ray 
Alaska State Senate 
Pouch V
Juneau, AK 99811

Re: SB 331, re preparation of the
executive budget

Dear Senator Ray:

On January 23, 1984, you requested that we review SB 
331 in advance of the Senate Judiciary Committee meeting sche­
duled on January 25 at 1:30 p.m. We have identified constitu­
tional issues raised by several provisions of the bill.

The bill provides that the governor shall submit the 
budget to the legislative finance division by November 15 and to 
the legislature by December 1. The bill also provides that the 
agencies shall submit budget information to the legislative fi­
nance division by September J. These provisions potentially con­
flict with Alaska Constitution article IX, section 12 and article 
III, section 16.

1. Article III, section 16 provides that the governor 
is responsible for the faithful execution of the laws. Article 
IX, section 12 specifically recognizes that preparation of the 
budget is an executive function. In connection with that func­
tion, the legislature is authorized by the constitution only to 
fix by law a date for submission of the budget to the legisla­
ture . The provisions directing earlier submission to the ieg- 
islative finance division of the budget and budget information 
could constitute violations of the doetrire of separation of pow­
ers. Those requirements on the governor and the agencies may 
disrupt the performance by the governor of his constitutionally- 
assigned duty to prepare the budget. See Chadha v. Immigration 
and Naturalization Service, 634 P.2d 408 (9th Cir. 1980). afT'd 
  U.S. ___, 103 STCt7T764 (1983). -----

2. Article IX, section 12 requires the governor to 
submit the budget to the legislature at a time fixed by law. One 
possible interpretation of th s provision is that it requires 
that Lhc legislature be cunvened at the time the budget is sub­



The H o n o r a b l e  B i l l  Ray
A l a s k a  S t a t e  S e n a t e
SB 331

J a n u a r y  25, 1984
P a g e  2

mitted. Unless it is convened in regular or spec_al session, the 
legislature is not a body, empowered to act, to which the budget 
and an appropriation bill can be submitted. Since the legisla­
ture will not be in session on December 1, that date may not be a 
proper time for the legislature to require submission of the 
budget by the governor.

The bill also provides that the budget is not public 
information until it is submitted to the legislature. This may 
codify an existing qualified privilege of confidentiality derived 
from the doctrine of separation of powers. The provision of the 
bill requiring the agencies to make budget information public 
prior to submission of the budget by the governor may violate 
that qualified privilege of confidentiality, since premature dis­
closure of the budget information provided by the agencies could 
conflict with the need of the governor to consider, in confi­
dence, recommendations and information concerning the executive 
function of budget preparation. Disclosure may be required only 
upon a showing of an overriding interest or need for the 
information.

Because of time constraints, we are able only to raise 
these issues, and are not able to provide detailed analyses of 
the caselaw concerning the doctrine of separation of powers. 
Please do not hesitate to contact this office if you require fur­
ther assistance in this matter.

Sincerely yours,

NORMAN C. CORSUCK
ATTORNEY GENERAL

Ragle
Assistant Attorney General

By
Virginia B.

VBR/pjg



AUDIT DIVISIOH
POUCH W —  ALASKA OFFICE BUItOIHG

FIHAHCE DIVISIOH 
POUCH VIP -  STATE CAPITOL

BUDGET AHD AUDIT COMMITTEE JUNEAU 99801

M E M O R  A N D II M

DATH: November 30, 1983

TO: Senators Frank Ferguson
attn'i NVrk^vS’cott

FROM: Michael Grcanv, Director MO'
Legislative Finance Division

SUBJ: Budget Process

You asked Tor a suggestion as to how the budget process 
could be altered to expedite a 120 day session.

One way would be to require the Governor to provide his 
budget to the Legislature earlier than the statutes currently 
mandate.

The concept outlined below is generally patterned after 
Oregon's budget preparation schedule. I found it very 
workable for Oregon's biennial budget process. The one 
shortcoming J can forscc in Alaska's annual process is 
if the session were to extend much beyond 120 days -- 
agencies would be required to begin preparation of their 
budget for the second future fiscal year before their next 
fiscal year budget is enacted.

Fxccpt in transition years, the Governor shall prepare 
a budget in the following manner according to the 
prescribed statutory schedule:

1. line It state agency shall submit its budget request 
to the Office of Management and Budget no later 
than September 1. A copy shall be provided to 
the Legislative Finance Division. An additional 
copy is to be maintained in the Office of Manage­
ment and Budget for public information. The budget 
request and subsequent revisions become public 
information at the time the)' arc received in the 
Office of Management and Budget.

1 Mot later * ban November 15th, the budget shall be 
completed and prepared for printing,.



P i  u c T  v O \ ~ i i r t

T O T  
TC31 L l S O i U ™

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U  II J a n u a r y  24, 1984

rOUCH Y <TA7£ CAP 'OL
j u m e a u .  A l a s k a  * 1

707-A65* 2800

SUBJECT:

TO:

FROM:

Constitutionality of SB 331 
Preparation of Executive Budget

Senator Bill Ray
Chairman, Senate Judiciary Committee

Billy G. Berrier 
Director
Division cf Legal Services

You have asked whether SB 331, an Act relating to the prepa­
ration of the executive budget, infringes on constitutional 
powers of the governor with particular reference to the doc­
trine of executive privilege.

In my opinion it does not.

Section 12 of Article IX Constitution of the State of Alaska 
is the authority on which the present law and the amendments 
proposed by this bill rests. That section reads:

SECTION 12 BUDGET. The governor shall submit to the 
legislature, at a time fixed by law, a budget for the 
next fiscal year setting forth all proposed expendi­
tures and anticipated income of all departments, 
officr.s, and agencies of the State. The governor, at 
the same time, shall submit a general appropriation 
bill to authorize the proposed expenditures, ar.d a bill 
or bills covering recommendations in the budget for new 
or additional revenues.

The time of the submission is clearly within the power of 
the legislature to provide. It appears beyond question that 
the legislature may designate one of its agencies as the 
proper party to wh )m the required submission is made since 
the legislature, much like a corporation, may function only



S e n a t o r  B i l l  Ray
P a g e  2
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through its agents such as its presiding officers, commit­
tees, clerk and secretary, and its agencies.

I see no possibility that the requirements of this statute 
infringe on the pox-7er of the governor under the doctrine of 
executive privilege. This privilege covers direct advice to 
the president and in a well known decision. Nixon v. Sirica 
487 F2 700 (United States Court of Appeals, District of 
Columbia Circuit, 1973) the court stated that the law 
should be sensitive to "intra governmental deliberations 
comprising part of a process by whict governmental decisions 
and policies are formulated" in requiring disclosures.

Neither factor is involved in the present bill. The bill 
allows the budget to remain confidential for a period and 
then requires it be made public in Sec. 1.

In Sec. 3 of the bill it adds to the requirement already in 
lax-; that specified information furnished the Office of 
Budget and Management by agencies be furnished to legisla­
tive finance division a requirement that this information 
also be made available to the public. While facially this 
could appear to be the type material referred to in Nixon v. 
Sirica cases under the Freedom of Information Act (5 USCA 
332) make the distinction betx^een pre-decisional communica­
tions by agencies and final submissions. The information 
contained in the submission under AS 32.07.050(a) x-7ould be 
available to the public in my opinion under the Freedom of 
Information Act.

While that conclusion does not directly speak to the consti­
tutional question of executive privilege it is clear that 
information available in civil litigation under court rules 
or under the Freedom of Information Act is not protected 
from disclosure by the Constitution.

In my opinion the amendments contained in the bill do not 
infringe upon the constitutional powers of the executive 
branch.

BGB:o]b 
v/2 / 0 7 2
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OFFICE OF THE ATTORNEY GENERAL
D E P A R T M E ! V T  O F  L A W

Bill Sheffield, Governor

POUCH K - STATE CAPITOL JUNEAU, ALASKA 99811 PHONE: (9071 465-3EOO

January 25, 1984

The Honorable Bill Ray 
Alaska State Senate 
Pouch V
Juneau, AK 99811

Re: SB 331, re preparation of the
executive budget

Dear Senator Ray:

On January 23, 1984, you requested that we review SB 
331 in advance of the Senate Judiciary Committee meeting sche­
duled on January 25 at 1:30 p.m. We have identified constitu­
tional issues ?'aised by several provisions of the bill.

The bill provides that the governor shall submit the 
budget to the legislative finance division by November 15 and to 
the legislature by December 1. The bill also provides that the 
agencies shall submit budget information to the legislative fi­
nance division by September 1. These provisions potentially con­
flict with Alaska Constitution article IX, section 12 and article 
III, section 16.

1. Article III, section 16 provides that the governor 
is responsible for the faituCul execution of the laws. Article 
IX, section 12 specifically recognizes that preparation of the 
budget is an executive function. In connection with that func­
tion, the legislature is authorized bv the constitution only to 
fix by law a date for submission of the budget to the legisla­
ture. The provisions directing earlier submission tc the leg- 
islative finance division of the budget and budget information 
could constitute violations of the doctrine of separation of pow­
ers. Those requirements on the governor and the agencies may 
disrupt the performance by the governor of his constitutionally- 
assigned duty to prepare the budget. See Chadhn v. Immigration 
and Naturalization Service, 634 F.2d 408 (9th Cir. 1980), aff1 J
3  U.S. ___, 103 S.Ct. 2764 (1983).

2. Article IX, section 12 requires the governor to 
submit the budget to the legislature at a time fixed by law. One 
possible interpretation of this provision is that it requires 
that the legislature be convened at the time the budget is sub­

0 3 .C 5LH
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mitted. Unless it is convened in regular or special session, the 
legislature is not a body, empowered to act, to which the budget 
and an appropriation bill can be submitted. Since the legisla­
ture will not be in session on December 1, that date may not be a 
proper time for the legislature to require submission of the 
budget by the governor.

The bill also provides that the budget is not public 
information until it is submitted co the legislature. This may 
codify an existing qualified privilege of confidentiality derived 
from the doctrine of separation of powers. The provision of the 
bill requiring the agencies to make budget information public 
prior to submission of the budget by the governor may violate 
that qualified privilege of confidentiality, since premature dis­
closure of the budget information provided by the agencies could 
conflict with the need of the governor to consider, in confi­
dence, recommendations and information concerning the executive 
function of budget preparation. Disclosure may be required only 
upon a showing of an overriding interest or need for the 
information.

Because of time constraints, we are able only to raise 
these issues, and are not able to provide detailed analyses of 
the caselaw concerning the do?.trine of separation of powers. 
Please do not hesitate to contact this office if you require fur­
ther assistance in this matter.

Sincerely yours,

NORMAN C. GORSUCH
ATTORNEY GENERAL

By:
Virginia B. Ragle 

Assistant Attorney General

VBR/pjg
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Introduced: 1/9/84
Referred: Judiciary and

Finance

IN THE SENATE BY FERGUSON

SENATE BILL NO. 331 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to the preparation of the executive

budget; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.07.020(a) is amended to read:
I

(a) By Nrrvgrntrer is, the [THE] governor shall prepare and submit 

to the legislative finance division [LEGISLATURE BEFORE THE FOURTH 

LEGISLATIVE DAY] a budget for the succeeding fiscal year which shall 

cover all estimated receipts, including all grants, loans, and money 

received from the federal government, and ail prcoosed expenditures of 

the state government. This budget is not public information until

December at which time the governor shall submit copies to tlie

submitted by the governor shall be organised so that the proposed

shall be accompanied by a general appropriation bill to authorize the 

proposed expenditures, and a bill or bills covering recommendations in 

the budget for new or ac litional revenues.

* Sec. 2. AS 37.07.020 is amended by adding a new subsection to read:

(e) In a year following a gubernatorial election in which the 

incumbent governor does not retain office the newly elected governor 

shall submit a summary budget to the legislature on ti a first day of 

the legislative session and a detailed budget by February 1. Thi s 

subsection does not relieve the outgoing governor of the obligation to 

submit a budget to the legislature under this section.

legislature and make copies available to the public. The budget

expenditures for each agency are presented separately. The budget

- 1 - SB 331
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(a) By September 1 of each fiscal year, each [EACH] state agen­

cy, [ON THE DATE AND] in the form and content prescribed by the of­

fice, shall prepare, make available to the public, and forward to the 

office and the legislative finance division

(1 ) the goals and objectives of the agency programs, to­

gether with proposed supplements, deletions and revisions;

(2 ) its proposed plans to implement the goals and objec-
\  1

tives, including estimates of future service needs, planned methods of
\  /

administration, proposed modification of existing program services and

establishment of new program services, and the estimated resources
\

needed to carry out the proposed plan;
V

(3) the budget requested to carry out its proposed plans in 

the succeeding fiscal year, including information reflecting the 

expenditures during the last fiscal year, those authorized for the 

current fiscal year, those proposed for the Succeeding fiscal year, an 

explanation of the services to be provided, the pumber of total posi­

tions for all persons employed or under contract by the agency for 

personal services including those rendered for capital improvement 

projects, the need for the services, the cost of the services, and any

* Sec. 3. AS 3 7 . 0 7 . 0 5 0 ( a )  is a m e n d e d  to read:

/ \
other information requested by the office;

/
(A) a report of the receipts during the last fiscal year,

an estimate of the receipts during the current fiscal year, and an

estimate for the succeeding fiscal year; \

(5) a/statement of legislation required to implement the

proposed programs and financial plans; and

(6 ) /an evaluation or the advantages and disadvantages of

specific alternatives to existing or proposed program policies or 

administrative methods.

SB 331 -2-



* Sec. •'*. This Act takes effect immediately in accordance with AS 01. 

10.070(c).

-3- SB 331





C O M M I T T E E  R E P O R T♦

S E N A T E

FURTHER:

Date :

Mr. President: 

The Committee on has had

r::.end in r. statucorv mrer-nm’ e.- c’-ilc '--Ttne :*on,r-; eft!,

under consideration and (a majority of the committee) (the committee) 
reports it back with the following recommendations:

[ .  ]

[ I 

[ ]

f ] 

( ]

do pass [ ] do not pass

do pass with attached a m e n d m e n t s (s )

replace with CS for ________________________________

and recommends

] same title 
: ] new title

AND attaches a "Letter of Intent" [ ] New Fiscal Note

reports it back without recommendation

referred to the ___________________________  Committee

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

S 60 (Rev. 12/78)

CHAIRMAN



REQUEST
Bi11/Resolution No.: SB 341

FISCAL DETAIL 
Agency Affected;

Title: An Act Amending Statutory References Program Category Affected:

Sponsor: Rules Committee 
Requestor: Senator V. Fischer

£TU, Program or Subprogram(s) Affected:

Date of Request: 1-11-94

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 84

Lto•_

FY 8 6 FY 87 FY 8 8 FY 89
OPERATING

lQO PERSONAL SERV ICES
200 TRAVEL
3C0 CONTRACTUAL
400 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS
— TOTAL OPEKATTAG 0 0 0 0 0 0

I CAPITAL 0 0 0 0 . o 0

I REVENUE 0 0 0 0 . . . . o .5

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER (Specify Source)

1
1
1 ....
1

TOTAT" _________ L ______

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF SILL:

This bill will have no fiscal impact on the operations of the State.

ANALYSIS: Attac i a separate page for any'Analysis 

C . J. Gasparek 1 t< f
?.E. Planning"

Prepared By: 
Division:

Approved byN'Comin1 ssloner: 

Department: \v) O T j PC'~(l

Phone:
Date:

364-4331
T H T T f f r

Dat i  i/u  A v

Distribution: (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) 12/1/83



SB .341

S3 341 1s a house cleaning bill to change existing legislation with statutory 
references to the Pacific Time Zone. In four locations, AS 01.10.070(b),
AS 01/10.070(c), AS 01.10.070(d), and AS 45.55.080(c) the reference to Paddle 
Standard Time is revised to Alaska Standard Time.

This bill also amends AS 24.05.090 by deleting the reference to Pacific Standard 
Time as 1t relates to the convening of the Alaska State Legislature.

The reference to Alaska Standard Tide 1s the correct name substitution for the 
Pacific Standard Time, as changed by HR 3959; Public Law 98 wherein the Congress 
renamed three of the four zones which had been 1n Alaska to reflect the changes 
made by the Department of Transportation rulemaking, fOST Docket No. 9;
Amendment 71-20J.





FURTHER:

Date

C O M M I T T E E  R E P O R T

S E N A T E

Mr. President

The Committee on considered

and (a majority of the committee' (the committee) reports it back with 
the following recommendations:

[ ] do pass

[ ] do pass with attached amendment(s)

[ ] replace with/or adopt CS for __________________________________
[ j new title
[ ] same title and recommends _______________________________________

[ ] and attached a "LETTER OF INTENT" [ ] NEW FISCAL NOTE

f ] reports it back without recommendation

[ ] recommends referral to__________________________________________ _ Committee

MEMBERS HAVING 
OTHER RECOMMENDATIONS

J .

MEMBERS SIGNING 
DO PASS

Chairman

C h a i r m a n  r e c o m m e n d a t i o n



C _  .-FISCAL NOTE (1...

Revision Date:

REQUEST FISCAL DETAIL
Bill/Resolution No.: SB 346  Agency Affected: Department of Law
Title: "An Act, relating to the  Program Category Affected:_________
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Fiscal Note January 18, 1984
Analysis
SB 346

This ajt amends the state's statutes covering the treatment 
of mentally ill persons. The amendment clarify existing law and 
provide additional safeguards for the general public and the 
relatives of mentally ill persons, while seeking to protect the 
legal rights of persons suffering from mental illness. The 
amendments will not require any additional legal services, over 
those currently being provided, and their enactment will not have 
a fiscal impact on the department's operations.
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DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER - SB 346 

 Support

January 19, 1984

SB 346 - "An act relating to the treatment of mentally ill 
persons."

This Bill provides law enforcement officers with the latitude to 
protect both the mentally ill person and the public from the actions 
of the mentally ill.



POSITION PAPER 

Senate Bill flo. 345

"An Act relating to the treatment of mentally ill persons."

In October, 1981, Chapter 84, SLA 1981 became effective. This act 
completely revised Alaska's involuntary commitment laws for mentally ill 
persons that required involuntary hospitalization or treatment. Upon its 
effective date, there was considerable concern that the Act was procedu­
ral ly cumbersome which would require that an excessive amount of pro­
fessional treatment staff time be consumed in filling out forms, test^ 
ifying in court., and other non-treatment related activities. While the 
Act has proven workable and involuntary commitment of the mentally ill 
have continued to occur, there are a number of areas in the Act that have 
proven repeatedly troublesome since its effective date. Senate Bill 346 
is an attempt to amend some of those troublesome provisions that have 
tended to inhibit or hamper the treatment of the involuntarily committed 
mentally ill patient.

The majority of the amendments that are proposed in Senate Bill 346 
are technical rather than substantive in nature, a number of the amend­
ments are intended to change the Act in a way that is seen by many as 
improving its effectiveness. Those amendments that are considered to 
require clarification are discussed below:

4 (

Page 1, Section 1, Line ?0

During the period of time the Act has been in effect, many areas
have applied literal interpretation to the requirement that "every" 
opportunity be afforded to respondents to accept voluntary treatmeni. 
The result has been instances in which a prospective involuntary patient 
has repeatedly refused to accept; voluntary treatment until the court 
hearing is actually in progress or about to begin and then suddenly 
decides he will accept voluntary treatment. The court proceedings cease 
and the petition for commitment is dismissed. If, prior to arrival to
API for involuntary admission, the patient changes his mind and again
refuses voluntary treatment (as has been the case), the entire invo- 
luntai-y commitment process must be started anew.

This has been cause for considerable concern and confusion. The
amendment offered would change "every" opportunity to "reasonable" 
opportunity to accept voluntary treatment. Tin’s would allow for some 
discretion in its interpretation. Thus, if a patient repeatedly refused 
voluntary treatment, the commitment; process would proceed even if the
patient requested voluntary treatment at a later time. Tnis would
insure that treatment would be possible and the expensive commitment 
process would not have to be repeated unnecessarily.

Page ?, Section 2, Line 7

Under the Act, the age of majority for purposes of accepting or 
rejecting voluntary treatment without the consent of a parent or guardian 
was set at 14 years old. This has created a number of difficulties 
especially for those children between the ages of 14 and 18 years of age.
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For example, a 14 year old child could present himself at API and 
request admission without the knowledge or approval of the parent or 
guardian. As A.S. 47.30.845 (Confidential Records) does not give the 
hospital the authority to release any information to the parents or 
guardians of a person 14 years of age or older without the permission of 
the patient, it may not be legal for us to tell parents or guardians the 
whereabouts or condition of their child.

Also, a 14 year old child that would benefit from evaluation or 
treatment at API but does not meet involuntary civil commitment standards 
may not be admitted at the request of the parents or guardian unless the 
child voluntarily agrees to accept treatment. Thus, some mentally ill 
children may not receive necessary mental health care and treatment even 
though their parents or guardian attempt to provide these services for 
them. In cases such as this, it becomes even more ludicrous if the 
Division of Family and Youth Services attempts to file a petition to have 
the court find the youth as a child in need of aid by alleging that the 
child's medical needs are being neglected. If the parents or guardian 
sought voluntary hospitalization of the child that is 14 years old but 
the child refused treatment, then parental neglect, which would support a 
finding of a ch Id in need of aid status, is not possible.

The amendment proposed would change the age of majority under this 
section from 14 to 18 years of age. This would be consistent with other 
statutes that govern the care of treatment of these children and 
adolescents as well as correct these legal anomalies.

Page 3, Section 5, Line 12

This would increase the period of time for voluntary hospitalization 
of a minor by 9 days (from 21 to 30 days). This additional lime will 
increase the ability of the hospital to provide a more thorough and 
comprehensive evaluation and treatment program for mentally ill children.

Page 3, Section 5, Line 22-23

This language would broaden the circumstances under which a minor 
may be accepted for admission at the hospital if the professional person 
in charge believes that hospitalization is necessary on a voluntary 
basis. This added provision could prove ve^y helpful in addressing the 
treatment needs of mentally ill children and adolescents who are at risk 
of further deterioration and need hospitalization. Under the existing 
statutes, unless improvement in their condition can be reasonably ex­
pected, admission may not be possible. We believe this added provision 
will prove helpful in providing necessary care and treatment for this 
group of patients.
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Page 4, Section 6 , Lines 6-26

The addition of tnis language provides needed clarification regard­
ing the circumstances and procedures for releasing or retaining mentally 
ill minors with or without the consent of the parent or guardian. It is 
especially pertinent as there have been occasions when the safety of the 
child or others was questionable and the child was not committable but 
the parents or guardian have demanded immediate release of the child. 
This amendment will make it possible to insure the safety of all con­
cerned prior to release of the minor.

Page 5, Section 7, Line 3

By granting mental health professionals the authority to take 
mentally ill persons into custody under an emergency situation and 
deliver them to an evaluation facility, a number of problems will be 
alleviated. Under the existing statutes, if a physician in an emergency 
room examines an individual that is brought to the hospital by relatives 
or friends, and the patient is clearly mentally ill and is in need of 
immediate hospitalization, the physician may have to call the police in 
order to have a peace officer take the patient into custody and sign an
application for the patient's examination. This situation may occur in
any hospital in Alaska including API.

Under the proposed amendment, the physician or any other hea'th care 
professional that is included in the definition of a mental health 
professional under A.S. 47.30.915(11), can sign the application for 
examination under A.S. 47.30.705 i 
pending completion of the exam and

Page 5, Section 7, Lines 9-12

md have the patient held in custody 
receipt of an ex part order.

As written, this proposed amendment, if strictly interpreted, could 
tend to prohibit the completion of examination or evaluations of patients 
that were detained in jails or correctional centers even if qualified 
evaluation personal were available. We certainly agree in principle that 
jails and correctional centers should net be used to hold the non- 
criminal, mentally ill; however, in practice, we have found that under 
certain exceptional circumstances, a jail or correctional center may be 
the only facility available to detain the patient at the local level for 
purposes of evaluation and insure the safety of the patient and the 
community.

It has been our experience that the utilization of there types of 
facilities is neither widespread nor indiscriminate and is used only on a 
very short-term basis. Nevertheless, when it is necessary to house 
patients in jails or correctional centers, we proceed with the exa­
mination, evaluation, and involuntary commitment process when the ne­
cessary resources are locally available. The time spent by these
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patients under these circumstances is then counted for purposes of the 24 
hour and 72 hour time limit that is required for examinations and 
evaluations to occur by mental health professionals. This tends to 
insure that patients are not detained longer than necessary and treat­
ment, if indicated, can commence immediately.

Consequently, we recommend that this amendment he deleted and that 
the existing language in A.S. 47.30.705 on lines 12-15 (in brackets) ‘ 
should be retained.

Page 5, Section 7 . Line 24

This amendment would change the period of time for the first in­
voluntary commitment from 21 to 30 days and is repeated throughout Senate 
Bill 346. The additional 9 days would tend to reduce the administrative 
workload of our treatment staff while having little or no effect on the 
period of time patients are actually involuntarily hospitalized.

Rather than interrupt treatment on the 21st day in order to undergo 
the 90-day commitment process, treatment could continue for an additional 
9 days if necessary. This would allow medications and other forms of 
therapy an additional period of time to stabilize the patient, possibly 
resulting in a discharge of the patient between the 21st and 30th day.

Page 9, Section 10, Lines 17-19

This amendment is designed to insure that a less formal courtroom 
atmosphere is possible during the involuntary civil commitment process. 
This should make the commitment proceedings less painful and frightening 
to the mentally ill respondent.

Page 9, Section 10, Lines 27-28

The addition of this provision to r-11 r- .■ respondent to call his own 
experts or other witnesses to testify o,i his behalf is not seen as 
necessarily having an impact on the Division of Mental Health and Deve­
lopmental Disabilities unless the respondent decides to call experts from 
API to testify on his behalf. It may, however, have a financial impact 
on the Alaska Court System if the respondent is indigent and the court 
has to pay the expenses of the experts and other witnesses called by the 
respondent on his behalf.

Page 12, Section 13, Line 7

This amendment would change the 120-day commitment to 180 days and 
is repeated throughout the bill. This change will reduce the admin­
istrative and procedural requirements necessary for the long-term, 
chronic mentally ill patients that require extended periods of in­
voluntary hospitalization.
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Page 13, Section 16, Lines 23-26

This additional requirement for notification of a patients family or 
guardian as v/ell as any person knov/n to been threatened by the patient of 
his unauthorized absence from the treatment facility is supported by the 
Division of Mental Health and Developmental Disabilities. We feel that 
this is an appropriate and necessary measure in cases such as.this.

Pa ie 14, Section 18, Lines 8-9

The addition of this language is seen as necessary and will correct
what apnears to have been an oversight when the he Act was drafted. It
simply makes specific that computations of time for a patient being 
evaluated or a patient being detained for evaluation do not include 
Saturdays, Sundays, legal holidays, or transportation time and are not to 
be included in the 72 or 48 hour time limitation prescribed by the Act.

Page 15, Section 19, Lines 6-7

This adds mental health professionals among those that may not be 
held civilly or criminally liable for detaining and transporting a person 
under the Act.. This amendment is consistent with this section of the 
Act.

j »

Page 15, Section 20, Lines 15-17

This amendment will require that an adult designated by the 
respondent must give informed consent in cases in which the patient is
unable to give informed consent prior to certain treatments being author­
ized. We feel this is an appropriate addition to the Act.

Page 15, Section 21, Lines 28-29

This simply requires that an adult designated by the patient must be 
provided a copy of the patient's discharge plan. This is consistent with
A.S. 47.30.845 
formation.

under the existing statutes regarding confidential in-

Page 17, Section 24, Lines 6 - 8

This proposed amendment would clarify the circumstances under which 
the hospital may release confidential information and records to law 
enforcement agencies when they are concerned that a patient or ex-patient 
may present as an imminent danger to the community. Under certain 
circumstances, we feel it is in the best interests of the community and 
the patient to take such action.
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Page 17, Section 24, Line 13

The addition of this language will include hospitals operated by the 
federal government, such as the PUS facilities, for use as evaluation 
facilities for purposes of the Act. Under the existing statutes, these 
facilities are not included in the definition of an evaluation facility 
and some of these, federal facilities have not been able or willing to be 
utilized in this capacity.

Page 17, Section 24, Lines 21-25

This addition to the definition of a gravely disabled person will 
significantly clarify and improve our position with respect to the 
involuntary care and treatment of these patients. An additional period 
of hospitalization may help prevent further deterioration of gravely 
disabled persons in order to avoid or reduce the risk of further tragedy 
and/or agony.

Page 16, Section 27, Line 1

This amendment offered in the bill will reduce the standard upon 
which a potentially suicidal person may be taken into custody and 
involuntarily committed. It is our belief that this is both necessary 
and appropriate given our current rate of death by suicide in Alaska.

Pape 10, Section 37, tines 5-8

As in the previous section, this language will alter the standard 
for involuntary hospitalization of a person that may present as a danger 
to ethers or to the property of others. This may allow some seriously 
mentally ill persons to be involuntarily committed before they actually 
harm another person or another person's property.

Page 18, Section 38. tines 17-30

This simply requires that a psychologist or a psychological 
associate must be trained specifically in clinical psychology in order to 
be considered a mental health professional for purposes of screening, 
examination, and evaluation under the Act.

Page Hi, Section ?fl, Lines 22-24

This amendment is intended to include in the definition of mental 
health professionals those registered nurses that have experience in 
psychiatric nursing in a JCAII accredited psychiatric hospital for 
purposes of screening, examination, and evaluation under the Act. This 
is considered an appropriate addition to this definition.
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The Department of Health and Social Services generally supports the 
amendments contained in Senate Bill 346 and endorses its passage with the 
exceptions noted above.

Da te:

Approved by:

Da te:

Recommended b^:
Phi 1 ip Shapiro, f-nD., ~  
Director, Division of Mental 
Health and Developmental 
Disabi1i ties

/ / ? / > /  f v

Robert London Smith, Ph.D. 
Commissioner

I  / 3 0  /
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The Divisior of Mental Health and Developmental Disabilities does not 

foresee any increase or decrease in expenditures as a result of the passage of 

SB 346 at this time. The primary purpose of this bill is mainly directed at 

reducing the procedural requirements of A.S. 47.30.655 - 47.30.915, changing the 

age of majority from 14 to 18 years of age, changing the period of time for the 

initial commitment from 21 to 30 days and the third period of commitment from 

1 2 0  to 180 days, expanding the definition of peace officers to include mental 

health professionals, and slightly relaxing the standards for commitment.

We do not believe that any of these proposed amendments will increase or de­

crease the number of mentally ill persons that will require hospitalization.

The amendments should, however, make it easier to commit the mentally ill which 

should result in more professional staff time available to provide direct 

patient care and treatment rather than excessive time being .expended in the 

commitment process.


