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at  H a r v a r d .  A t  t h e  s a m e  t i m e  he w a s  a p p o i n t e d  a s  a s p e c i a l  

a s s i s t a n t  to S e c r e t a r y  of Health, E d u c a t i o n  and W e l f a r e  R o b e r t  

Finch. For the n e x t  f i f t e e n  months, P r o f e s s o r  F e s s l e r  d i v i d e d  

his t i m e  b e t w e e n  C a m b r i d g e  and W a s h i n g t o n .  H e  a u t h o r e d  a t h e s i s  

in w h i c h  he s p e c u l a t e d  as to w h e t h e r  g o v e r n m e n t  e n t i t l e m e n t  

b e n e f i t s  s h o u l d  b e  c l a s s e d  as "property" so as to a f f o r d  a 

c i t i z e n  d u e  p r o c e s s  rights w h e n  those b e n e f i t s  are r e v o k e d  a n d  

re duced.

In 1971, w i t h  his p e r i o d  of r e s i d e n c e  c o m p l e t e d  at H a r v a r d ,  

F e s s l e r  a c c e p t e d  t h e  i n v i t a t i o n  f r o m  the U n i v e r s i t y  of C a l i f o r n i a  

to jo i n  the l a w  f a c u l t y  on the D a v i s  C a m p u s .  In 1 9 7 3  H a r v a r d  

c o n f e r r e d  u p o n  h i m  an e a r n e d  d o c t o r a t e  degree, in j u r i s p r u d e n c e ,  

p e r h a p s  t h e  r a r e s t  d e g r e e  in A m e r i c a n  h i g h e r  edu c a t i o n .  T h e r e  

w o u l d  n o t  b e  f i f t y  l i v i n g  p e r s o n s  e v e r  t o  a t t a i n  s u c h  a d i s t i n c ­

ti o n .  In t h a t  s a m e  y e a r  he w a s  m a d e  a f u l l  p r o f e s s o r  a t  t h e  

U n i v e r s i t y  of C a l i f o r n i a  c o m p l e t i n g  the r e q u i r e m e n t s  for t e n u r e  

in r e c o r d  time.

S i n c e  1973 P r o f e s s o r  F e s s l e r  has s e r v e d  as a v i s i t i n g  

p r o f e s s o r  of l a w  at the U n i v e r s i t y  of V i r g i n i a  (1975-76); the 

U n i v e r s i t y  of T e x a s  at A u s t i n  (1978), a n d  the U n i v e r s i t y  of 

C a l i f o r n i a  at L o s  A n g e l e s  (1983). In 1982 he was n a m e d  the 

W i l l i a m  and S a l l y  R u t t e r  D i s t i n g u i s h e d  P r o f e s s o r  of Law.

T h r o u g h o u t  his a c a d e m i c  ca r e e r  P r o f e s s o r  F e s s l e r  has t a u g h t  

c o n t r a c t s ,  b u s i n e s s  o r g a n i z a t i o n s ,  s e c u r i t y  r e g u l a t i o n  and other 

r e l a t e d  b u s i n e s s  courses. At the age of f o r t y - t w o  h e  is the 

a u t h o r  of t w o  m a j o r  c a s e books, one d e a l i n g  w i t h  c o n t r a c t s  and the 

o t h e r  w i t h  a l t e r n a t i v e s  to inco r p o r a t i o n .  T h e  l a t t e r  bo o k  has 

b e e n  u s e d  in m o r e  than t h i r t y  A m e r i c a n  l a w  schools.
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P r o f e s s o r  F e s sler f i r s t  c a m e  into c o n t a c t  w i t h  A l a s k a  

t h r o u g h  h i s  efforts to p l a c e  r e c e n t  g r a d u a t e s  of his l a w  s c h o o l  

in c l e r k s h i p  p o s i t i o n s  w i t h  the A l a s k a  S u p r e m e  Court. F e w  

e f f o r t s  c o u l d  have b e e n  m o r e  s uccessful. T o d a y  m o r e  th a n  t w e n t y  

o f  h i s  f o r m e r  s t u d e n t s  h a v e  s e r v e d  t h a t  c o u r t  a n d  o u r  c o u r t  of 

appeals. M o s t  have r e m a i n e d  in A l a s k a  w h e r e  they o c c u p y  

p o s i t i o n s  ranging .croru f e d e r a l  and s t a t e  g o v e r n m e n t  to the 

p r i v a t e  practice.

In 1 9 7 8  he c a m e  to  t h e  a t t e n t i o n  o f  t h e  L e g i s l a t u r e  w h e n  t h e  

H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  s o u g h t  h i s  a s s e s s m e n t  of the 

G o v e r n m e n t  Stock O w n e r s h i p  C o r p o r a t i o n  B i l l  then pending.

M e m b e r s  w h o  dealt w i t h  h i m  on th a t  s u b j e c t  r e c o m m e n d e d  his 

a p p o i n t m e n t  as c o n s u l t a n t  to the C o m m i s s i o n  at the t i m e  w h e n  we 

w e r e  e n t e r t a i n i n g  t h o u g h t  of r e v i s i n g  the c o n t e n t  of T i t l e  10 of 

the R e v i s e d  Statutes. In the four y e a r s  s i n c e  w e  r e t a i n e d  his 

s e r v i c e s  w e  have m e t  r e p e a t e d l y  w i t h  P r o f e s s o r  Fessler. S u f f i c e  

it to say that we h a v e  f o und h i m  to be the g r a c i o u s ,  scholarly, 

and p a t i e n t  i n d i v i d u a l  p r a i s e d  in Mr. R e i t m a n ' s  le t t e r  of M a r c h  

12. His v i e w s  have be e n  s o u g h t  and t a ken into a c c o u n t  as the 

m e m b e r s  of the C o m m i s s i o n  h a v e  f r a m e d  the v a l u e  j u d g m e n t s  w h i c h  

are n o w  p e n d i n g  b e f o r e  th i s  C o m m i t t e e .  R e i t m a n  is p l a i n l y  w r o n g  

in t e r m i n i n g  the w o r k  of n e a r l y  a d o z e n  A l a s k a n s  as  t h e  " F e s s l e r  

Code". S u c h  a m i s d i r e c t e d  c h a r g e  r e v e a l s  th a t  Mr. R e i t m a n  not 

o n l y  does not k n o w  P r o f e s s o r  Fessler, but he is al s o  i g n o r a n t  of 

the d e d i c a t i o n  of the m e m b e r s  of this C o m m i s s i o n  w h o  ha v e  l a b o r e d  

for four y e a r s  w i t h o u t  c o m p e n s a t i o n  to b r i n g  their e x p e r i e n c e  and  

c o l l e c t i v e  w i s d o m  to bear up o n  a b e t t e r  s t a t u t o r y  f o u n d a t i o n  for



i n c o r p o r a t e d  e n t e r p r i s e  in our state. It is t i m e  we  m o v e d  

f o r w a r d  w i t h  th a t  i m p o r t a n t  business.
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S U B C O M M I T T E E  H E A R I N G  OF S E N A T E  J U D I C I A R Y  O N  
C S S B  2 4 6 / H B  3 4 3 — FOP P R O F I T  C O R P O R A T I O N S  C O D E  

A N C H O R A G E ,  A L A S K A  - A P R I L  28, 19 8 4

J O S E P H S O N :  T h i s  is a s u b c o m i t t e e  m e e t i n g  of the S e n a t e  
J u d i c i a r y  C o m m i t t e e  on C S S B  246. A n d  I w i l l  say th a t  I h a v e  in a 
p a c k e t  a m e m o r a n d u m  f r o m  Mr. Regart of the c o d e  r e v i s i o n  
c o m m i s s i o n  of M a r c h  5th, c o r r e s p o n d e n c e  f r o m  Mr. R e i t m a n  
a t t a c h i n g  a r e p o r t  of the task f o rce of the B u s i n e s s  L a w  S e c t i o n  
of the A l a s k a  Bar A s s o c i a t i o n ,  T h a t  le t t e r  d a t e d  M a r c h  30 a n d  the 
r e p o r t  is d a t e d  M a r c h  30 as w e l l .  W e  h a v e  o t h e r  c o r r e s p o n d e n c e  
f r o m  Mr. R e i t m a n  i n c l u d i n g  a le t t e r  of M a r c h  12. W e  h a v e  a r e p o r t  
f r o m  t h e  c o d e  r e v i s i o n  c o m m i s s i o n  r e g a r d i n g  l i m i t e d  l i a b i l i t y  
u n d e r  HB 343 a n d  v a r i o u s  mat e r i a l s ,  m e m o r a n d u m  from D a n i e l  
F e s s l e r  d a t e d  M a r c h  14 w h i c h  a t t e m p t e d  to a n s w e r  q u e s t i o n s  r a i s e d  
by R e x  B u t l e r  of my staff. A  m e m o r a n d u m  a n d  e n c l o s u r e s  r e g a r d i n g  
th i s  s u b j e c t  w a s  s e n t  to me on J a n u a r y  18 by  Mr. D i c k  Regan, a n d  
v a r i o u s  o t h e r  m a t e r i a l s .  This is n o t  to say t h a t  I h a v e  
p e r s o n a l l y  d i g e s t e d  them, but Mr. B u t l e r  of my  s taff has. A n d  
I've h a d  c o n v e r s a t i o n s  w i t h  v a r i o u s  of you. Is Mr. F e s s l e r  h e r e  
no w ?

F E S S L E R :  Yes.

J O S E P H S O N :  P r o f e s s o r  F essler, w o u l d  y o u  li k e  to c o m e
f o r w a r d  then.

FE S S L E R :  I t h ink that Mr. Abbott, the c h a i r m a n  of the 
c o m m i s s i o n ,  s h o u l d  s n e a k  first.

A B B O T T :  I h a v e  an o p e ning s t a t e m e n t  w h i c h  I a m  g o i n g  to 
re a d  i n t o  the record, Sena t o r  J o s e p h s o n ,  a n d  I'll m a k e  a c o p y  of 
that a v a i l a b l e  to y o u  a n d  that w i l l  p r o b a b l y  put the m a t t e r  into 
p r c s p e c t i v e .

J O S E P H S O N :  I sh o u l d  al s o  say I was r e q u e s t e d  to h a v e  a 
h e a r i n g  in A n c h o r a g e  a n d  o r d i n a r i l y  on bar issues, u n l e s s  they 
i n v o l v e  p e r s o n a l  i n j u r i e s  and p r o d u c t s  l i a b i l i t y ,  t h ere is 
u s u a l l y  a v e r y  b r o a d  c o n c e n s u s  of o p i n i o n  a n d  he r e  w e  have, if w e  
p r o c e e d  to f i n d  two s t r e n u o u s l y  d i f f e r e n t  p o i n t s  of view, it 
seernss tc me  w e  s h o u l d  gi v e  both s i d e s  an o p p o r t u n i t y  n o t  on l y  to 
r e v i e w  the bi l l  but then to give t e s t i m o n y  in A n c h o r a g e .  A n d  t h a t  
is w h y  w e  are here. John, if y o u ^ d  l i k e  to start.

A B B O T T :  T h a n k  you S e n a t o r .  NOTE: J O H N  A B B O T T ' S
T E S T I M O N Y  IS A P P E N D E D  TO THIS T R A N S C R I P T .

J O S E P H S O N :  T h a n k  you. Mr. R eitman, do y o u  w i s h  to . .
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KELLY: I ' d  l i k e  to say one . . . p r e c e d i n g  to that. I 
think Mr. A b b o t t ' s  c o m m e n t s  . . .

J O S E P H S O N :  W o u l d  y o u  b e g i n  by i d e n t i f y i n g  y o u r s e l f  . .

KELLY: L a t e  of the B u s i n e s s  L a w  S e c t i o n  of the
E x e c u t i v e  D i r e c t o r .  A n d  I t h i n k  Mr. A b b o t t ' s  c o mments a r e  a 
p e r s o n a l  a t t a c k  on the i n t e g r i t y  of the ten m e m b e r s  or the g r o u p  
w h o  i n v o l v e d  t h e m s e l v e s  w i t h o u t  p a y  a n d  a lot of time t h a t  t h e y  
i n v e s t e d .  A n d  I t h i n k  it w a s  a j u v e n i l e  s t a t e m e n t ,  I'll h a v e  to
s a y  t h a t  t h a t ' s  t h e  l a s t  p e r s o n a l  a t t a c k  I'm g o i n g  to m a k e  on
him, I m e a n  Mr. A b b o t t .  E x c u s e  me, I ' m  ju s t  a li t t l e  b i t  u p s e t  
m y s e l f .  It w a s  a j u v e n i l e  s t a t e m e n t  o n  his part. Mr. A b b o t t ,  
ju s t  to s i t  d o w n  a n d  a t t a c k  ea c h  m e m b e r  of the g r o u p  a n y  o n e  of 
w h o m  o- m o s t  of w h o m  I t h i n k  h a v e  h a d  q u i t e  a l o t  m o r e  e x p e r i e n c e  
t h a n  he has.

J O S E P H S O N :  L e t ' s  set s o m e  g r o u n d  r u les beca u s e  I'd l i k e  
to h o p e f u l l y  c o m p l e t e  h e a r i n g  t e s t i m o n y  b y  11:00 a.m. It's 
E a s t e r  w e e k e n d  a n d  I t h i n k  th a t  s h o u l d  be an a d e q u a t e  time. A n d
I h a v e  a f t e r n o o n  c o n s t i t u e n t  m e e t i n g s  a h e a d  of me. A n d  b y  the
way, if a n y  of y o u  a r e  in my d i s t r i c t ,  you a r e  w e l c o m e  to co m e  
b a c k  a n d  talk to m e  ag a i n .  L e t ' s  try as an a g r e e m e n t  of l a d i e s  
a n d  g e n t l e m e n  to try to use the ne x t  r e m a i n i n g  p a r t  of our time 
for as  m u c h  i l l u m i n a t i o n  of the m e r i t s  f r o m  a public p o l i c y  
s t a n d p o i n t  as w e  c a n  a n d  s h e d  l i g h t  on . . .

KEL L Y :  I'll a g r e e  to that.

J O S E P H S O N :  B e c a u s e  w h a t  I w a n t  to do is be a b l e  to
u n d e r s t a n d  a n d  c o n v e y  to o t h e r  l e g i s l a t o r s  w h e r e  the d e f i c i e n c i e s  
of e x i s t i n g  are, w h e t h e r  they a r e  in dispute, w h e r e  the s t a t u t e  
w e  h a v e  m a y  be i m p r o v e d ,  w h a t  the r e m e d i e s  are, w h a t  the m e r i t s  
a n d  d e m e r i t s  of the p r o p o s e d  b i l l  are. Fr a n k l y ,  there are I 
t h i n k  t h r e e  or fo u r  a t t o r n e y s  in the Senate. A n d  I f i n d  a n d  
S e n a t o r  R o d e y  f i n d s  a n d  S e n a t o r  P e t t y j o h n  a n d  Senator Z i e g l e r  
f i n d  t h a t  t h e  s i x t e e n  lay p e r s o n s  in the S e n a t e  c o uld ca r e  le s s  
a b o u t  i n t r a m u r a l  a r g u m e n t s  a m o n g  law y e r s .  A n d  moreover, e v e n  if 
t h e y  c o u l d  c a r e  I r e a l l y  h a t e  to sh e d  all that ..,ut in the S e n a t e  
eye b e c a u s e  of p r o f e s s i o n a l  i m p l i c a t i o n s .  So I w o u l d  li k e  to 
talk a b o u t  the m e r i t s  of the bill.

KURTZ: I t h i n k  w e  would, too, Mr. Kelly.

KELLY: Yes, I wo u l d .  B u t  I'm d e e p l y  c o n c e r n e d  a b o u t
the t r e m e n d o u s  m i s r e p r e s e n t a t i o n s  t h a t  w e r e  j u s t  p r e s e n t e d  . . .

J O S E P H S O N :  W e l l ,  w h e n  I h e a r  f r o m  . . .

KELLY: A w r i t t e n  s t a t e m e n t  that's b e e n  made a p a r t  of
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J O S E P H S O N :  If you ^ant o p p o r t u n i t y  to s p e a k  to that,
y o u ' r e  w e l c o m e  to do that. Wh a t  I g a t h e r  is t h a t  t h e r e  are, all 
I d e r i v e  f r o m  it, frankly, is that t h e r e  are a l o t  of f e e l i n g s  
a n d  t h a t  Dr. F e s s l e r  is a v e r y  r e p u t a b l e  expert. T h a t ' s  a b o u t  
w h a t  I . . .

FELLY: T h a t ' s  not w h a t  I he a r d .  I h e a r d  Mr. A b b o t t  
s l a n d e r  c e r t a i n  m e m b e r s  of the bar a s s o c i a t i o n  j u s t  now. A n d  I
t h i n k  th a t  t h a t  t h i n g  s h o u l d  be p u l l e d  f r o m  the r e c o r d  t h a t  he 
j u s t  s u b m i t t e d  to y o u  so th a t  we can d e a l  w i t h  the m e r i t s  of the 
b i l l  t h a t ' s  b e f o r e  this g r o u p  today. A n d  s e c o n d l y ,  I w a s  
c o n c e r n e d  b e c a u s e  w e  t r i e d  to e s t a b l i s h  t h e  f o r m a t  th a t  w a s  g o i n g  
to t a k e  place, t h a t  w a s  g o i n g  to g o v e r n  the h e a r i n g  today. A n d  
it w a s  our k n o w l e d g e ,  we  w e r e  told that it w a s  h o t  g o i n g  to be a 
f o r m a l  h e a r i n g .  A n d  th a t  w a s  my  c o n c e r n  b e c a u s e  our p a s t
m e e t i n g s  w i t h  Mr. A b b o t t  this has b e e n  typical. T h e s e  p e r s o n a l  
a t t a c k s .  A n d  t h a t  is w h y  w e ' v e  b e e n  u n a b l e  to r e a c h  a 
r e s o l u t i o n .

J O S E P H S O N :  T h a n k  you, Mr. Kelly. But I w i l l  a s s u r e  y o u  
I'm n o t  g o i n g  to pu l l  t h i n g s  o u t  of the tapes. I d o n ' t  t h i n k  
t h a t ' s  p e r m i t t e d .  But w h a t  I w i l l  do is in m y  r e p o r t  w h i c h  you 
w i l l  h a v e  a co p y  of I w i l l  a d d r e s s  my p e r c e p t i o n s  of the m e r i t s  
a n d  d e m e r i t s  of the l e g i s l a t i v e  p r o p o s i t i o n .  A n d  I w i l l  c o n f i n e  
m y  r e p o r t  to that. I'm not, for the r e a s o n s  I've s t a t e d ,  a m  n o t  
g o i n g  to i n d u l g e  t h e  S e n a t e  in p e r s o n a l i t i e s  a n d  a r g u m e n t s  a n d  
c o u n t e r a r g u m e n t s .  If y o u  w a n t  to tell m e  for m y  e d i f i c a t i o n ,  
t h a t ' s  fine. But I ' m  not g oing to p u t  that i n t o  the d i a l o g u e  
w i t h  the s e n a t o r s .

KELLY: W e l l ,  O.K., I'm c o n c e r n e d  a b o u t  th a t  d o c u m e n t  
t h a t  he filed, t h e  w r i t t e n  s t a t e m e n t  a n d  the s l a n d e r  it 
c o n t a i n s .  It ' s  n e i t h e r  he r e  nor t h e r e  at this point. I g u e s s  
I'm g o i n g  to j u s t  t u r n  it over to Mr. R e itman. I g u e s s  h e  does 
h a v e  to r e s p o n d  to so m e  of this. A n a  I d o n ' t  k n o w  if y o u  did  
r e c e i v e  a l e t t e r  yet. But C h u g a c h  N a t i v e  A s s o c i a t i o n  w a s  
s u p p o s e d  to s u b m i t  a r e s p o n s e  to your o f f i c e  today . I think.

J O S E P H S O N :  C h u g a c h  N a t i v e  Inc. or C h u g a c h  N a t i v e  . . .

KELLY: N a t i v e  Inc. Or N a t i v e  A s s o c i a t i o n .  T h e i r
a t t o r n e y  h a d  c a l l e d  m e  b e c a u s e  he w a s  q u i t e  c o n c e r n e d  a b o u t  this  

Vdll.

J O S E P H S O N :  W a s  that Mr. N o r m a n ?  O.K. I r e c e i v e d

s o m e t h i n g  . . .

KELLY: O.K. And I just r e c e i v e d  f r o m  Mr. N o r ^ n ' s
o f f i c e  th i s  m o r n i n g  a copy of the le t t e r  that he  has forwaru'eu ur

t h e  r e c o r d .
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is f o r w a r d i n g  to y o u r  office.

J O S E P H S O N :  I h a v e  a copy.

KELLY: O.K.

J O S E P H S O N :  H a s  the A n c h o r a g e  Bar or the A l a s k a  Bar by 
a n y  ty p e  of m e e t i n g  or v o t i n g  p r o c e s s  either e n d o r s e d  or o p p o s e d  
th i s  l e g i s l a t i o n ?

KELLY: No. W e  n e ver . . . T h e r e ' s  n e v e r  b e e n  a n y  s t a n d  
t a k e n  by  the A l a s k a  Bar, a n d  t h e r e ' s  n e ver b e e n  a n y  s t a n d  t a k e n  
b y  the A n c h o r a g e  Bar. A n d  I think th a t ' s  b e e n  c l a r i f i e d  s ince the 
b e g i n n i n g  t h a t  t h i s  is a task g r o u p  m a d e  u p  of B u s i n e s s  L a w  
S e c t i o n  m e m b e r s  of the A l a s k a  Bar A s s o c i a t i o n .

J O S E P H S O N :  O.K. This l e t t e r  is f r o m  J o h n  N o r m a n ,  m e m b e r  
of B u s i n e s s  L a w  S e c t i o n ,  A l a s k a  Bar A s s o c i a t i o n ,  r e s e a r c h i n g  
r e j e c t i o n  of C S S B  246 d u r i n g  this s e s s i o n  on the b a s i s  of 
i n s u f f i c i e n t  p u b l i c  s c r u t i n y  a n d  a lack of a w a r e n e s s  in the 
b u s i n e s s  c o m m u n i t y .  E x p r e s s i n g  the v i e w  that a n y  d e f i c i e n c i e s  in 
t h e  U C C  a c t  can be c o r r e c t e d  m o r e  e a s i l y  a n d  e c o n o m i c a l l y  by 
a d o p t i o n  of r e l e v a n t  p r o v i s i o n s  in the c u r r e n t  r e v i s e d  e d i t i o n  of 
the m o d e l  b u s i n e s s  c o r p o r a t i o n  act.

KELLY: T h a n k  you. A n d  ra t h e r  than ta k e  u p  a n y  m o r e  
time, T d o n ' t  s e e  w h e r e ,  this is typical. T h e  d i s c u s s i o n  is 
g o i n g  to be d i f f i c u l t  to m a k e  this morning, I think, b e c a u s e  it's 
b e e n  set off on a n  i m p r o p e r  tone. A n d  I f r a n k l y  d o n ' t  know w h a t  
I can c o n t r i b u t e  a n y  m o r e  to this m eeting. It s o u n d s  like a, we 
o p e n  up w i t h  the, a s i g n i f i c a n t .  S i g n i f i c a n t  m e m b e r s  of the bar, 
Mr. N o r m a n ,  Mr. R e i t m a n ,  other m e m b e r s  of this task g r o u p  w h o m  I 
t h i n k  are s o m e  of the t o p  b u s i n e s s  lawyers. Mr. Br u n d i n ,  w h o  is 
o n e  to be a f f e c t e d  b y  this l e g i s l a t i o n .  Mr. Eggers. T h e i r  
i n t e g r i t y  w a s  a t t a c k e d ,  and I d o n ' t  know w h a t  w e  can do to 
c o n t r i b u t e  a t  th i s  point. I'll l eave it u p  to them to p r o v i d e  a 
r e s p o n s e .  T h a n k  you.

J O S E P H S O N :  Mr. Reitman, do y o u  w a n t  to c o m m e n t ?

R E I T M A N :  I t h i n k  I'll let the o p p o n e n t  speak . . .

J O S E P H S O N :  A l l  right. Do y o u  w i s h  to c o m e  f o r w a r d  now, 
e i t h e r  Mr. K u rtz or Dr. Fessler.

KURTZ: T h a n k  you, S e n a t o r  J o s e p h s o n .  My n a m e  is L.S. 
Kurtz, Jr. P r o b a b l y  n o b o d y  knows but I'm u s u a l l y  known as J e r r y  
Ku r t z .  I ' m  h e r e  on b e h a l f  of the code re i sion c o m m i s s i o n  u r g i n g  
c o n s i d e r a t i o n  a n d  p a s s a g e  of the bill- I a m  a m e m b e r  of the 
A l a s k a  Bar A s s o c i a t i o n  and the B u s i n e s s  Law C o m m i t t e e  of the 
A l a s k a  Bar A s s o c i a t i o n  as we l l  as the code r e v i s i o n  c o m m i s s i o n .
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I w i l l  be v e r y  b r i e f  in m y  c o m m e n t s  r e g a r d i n g  the m u d  t h r o w i n g  
t h a t  h a s  o c c u r r e d  in c o n n e c t i o n  w i t h  this b i ll. B u t  I w i l l  s a y  
two things. F i r s t  of all, I a gree g e n e r a l l y  w i t h  w h a t  J o h n  
A b b o t t  said. S e c o n d l y ,  the code revision c o m m i s s i o n  did n o t  
s t a r t  that, a n d  I t h i n k  t h a t ' s  e n o u g h  on t h a t  poi n t .

I t h i n k  t h a t  t h e r e  are a num b e r  of a r e a s  of the 
p r o p o s e d  b i l l  w h e r e  a t t o r n e y s  w i l l  take m a n y  d i f f e r e n t  views. 
A n y  time y o u ' r e  r e p r e s e n t i n g  the bar a s s o c i a t i o n  of s e v e r a l  
t h o u s a n d  a t t o r n e y s  o n  a bi l l  of this compl e x i t y ,  y o u ' r e  in a h o t  
seat. A n d  I ' m  there? that d o e s n ' t  bother m e  p a r t i c u l a r l y .  B u t  I 
kn e w  I w a s  g o i n g  to be in th a t  h o t  seat w h e n  w e  s t a r t e d  w o r k i n g  
on th i s  bill. A n d  as a r e s u l t  I made e x t r a o r d i n a r y  e f f o r t s  to 
b r i n g  n o t  o n l y  c o m m i s s i o n  m e m b e r s  and the b i ll, but Dr. F e s s l e r  
to the bar a s s o c i a t i o n  t r y i n g  to give the bar o v e r a l l  s o m e  
i n d i c a t i o n  of w h a t  w a s  h a p p e n i n g .  And w h i l e  R i c h a r d  B l o c k  h a s  
a l l e g e d  s u r p r i s e  at times, I d o n ' t  think St a n  R e i t m a n  ever has. 
A n d  I t h i n k  the o t h e r  m e m b e r s  of the c o m m i t t e e  h a v e  b e e n  
r e l a t i v e l y  fair a b o u t  a g r e e i n g  that the bi l l  w a s  b r o u g h t  to the 
a t t e n t i o n  of t h e  bar as e a r l y  as 1982. A n d  uhe b a r  did n o t
r e s p o n d  as q u i c k l y  as it should, w h i c h  is I t h i n k  t y p i c a l  of m o s t  
a t t o r n e y s .  T h e  o n l y  r e a s o n  I bring this u p  is t h a t  it ' s  
i m p o r t a n t  in g u a g i n g  h o w  the bar feels a bout t h e  bill.

In 1 9 8 2  at  the c o n v e n t i o n  of t h e  bar which, I 
e m p h a s i z e ,  w a s  h e l d  in A n c h o r a g e  where m o s t  of the a t t o r n e y s  
are. A  b u s i n e s s  law s e c t i o n  seminar was d e v o t e d  to th i s  bill. 
A n d  a f t e r  t h a t  s e m i n a r  I eage r l y  a w a i t e d  r e s p o n s e  f r o m  
a t t o r n e y s .  A n d  I w a s  s t i l l  w a i t i n g  when this a d  h o c  c o m m i t t e e  of 
the B u s i n e s s  L a w  S e c t i o n  w a s  f o r m e d  a month or so ago. I did g e t  
c a l l s  f r o m  a n u m b e r  of a t t o r n e y s  c o n c e r n i n g  sec. 488, the 
l i m i t e d  l i a b i l i t y  s e c t i o n .  A n d  I think i t ' s  v e r y  sa f e  to say
t h a t  I c o u l d  n o t  appear' say i n g  that the bar w a s  for th a t  s e c t i o n  
or a g a i n s t  it. It's a c o n t r o v e r s i a l  section? it s t a n d s  a l o n e  in 
the b i ll. I d o n ' t  think it m a k e s  any d i f f e r e n c e  w h a t  the 
l e g i s l a t u r e  does w i t h  that p a r t i c u l a r  section. A n d  in t e r m s  of 
c o n s i d e r i n g  the m e r i t s  of the bill, that s e c t i o n  s h o u l d  be s e t  
a s i d e  a n d  c o n s i d e r e d  by itself, in my o p inion. A n d  t h a t ' s  the
p o s i t i o n  I've t a k e n  w i t h  the bar all along.

J O S E P H S O N :  Do y o u  m e a n  that the c o m m i t t e e  c o u l d  e x c i s e  
t h a t  s e c t i o n  a n d  p r o c e e d  w i t h  the rest of t h e  b i l l  as far as 
y o u ' r e  c o n c e r n e d ?

KURTZ: It w o u l d  be just fine as far as I ' m  c o n c e r n e d .

J O S E P H S O N :  A n d  hu v e  that stand on its o w n  m e r i t s  . . .

KURTZ: Or the c o m m i t t e e  could look a t  that s e c t i o n  a n d  
d e c i d e  w h a t  to do w i t h  it a n d  whether it g o e s  in the bill or 
stays out of the b ill. T h e  rest of the b i l l  is not a f f e c t e d  by
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it. A n d  I t h i n k  t h a t ' s  v e r y  i m p o r t a n t  b e c a u s e  . . .

J O S E P H S O N :  I t ' s  s e v e r a b l e  f r o m  the rest of the . . .

KURTZ: It ' s  v e r y  s e v e r a b l e ,  a n d  t h e r e ' s  n o t h i n g  el s e  in 
the bi l l  th a t  ties in w i t h  it. A n o t h e r  t h ing t h a t ' s  i m p o r t a n t  is 
t h e  l e g i s l a t u r e .  I t h i n k  the a t t o r n e y  members, p a r t i c u l a r l y  the 
S e n a t e  J u d i c i a r y  C o m m i t t e e ,  has h a d  a lot of e x p e r i e n c e  w i t h  
m o d e l  acts ov e r  the y e a r s  a n d  u n i f o r m  acts. A n d  one of the 
t h i n g s  the co d e  r e v i s i o n  c o m m i s s i o n  is p a r t i c u l a r l y  c h a r g e d  w i t h  
d o i n g  :Ls l o o k i n g  at u n i f o r m  a c t s  a n d  m o d e l  ac t s  a n d  d e t e r m i n i n g  
w h e t h e r  t h e y  s h o u l d  be e n a c t e d  in A l a ska. S o m e  of t h e s e  a c t s  
a r e n ' t  v e r y  good. A n d  s o m e  of t h e m  that w e ' v e  a d o p t e d  h a v e n ' t  
b e e n  too good. I t h i n k  in 1952 the M odel C o r p o r a t i o n s  A c t  w a s  
p r o b a b l y  a g o o d  t h i n g  for A l a s k a  a n d  m a y b e  e v e n  in 196 0 or 64. 
I t ' s  b e e n  o u t r u n  b y  the e c o n o m i c  d e v e l o p m e n t  in this s t a t e  
c o m p l e t e l y .

J O S E P H S O N :  O . K . ,  Jerry, let m e  ju s t  s t o p  y o u  there, if 
y o u  d o n ' t  mind. I u s e d  to be t a u g h t  th a t  t h ere w a s  o n e  a d v a n t a g e  
in the u n i f o r m i t y  in the c o m m e r c i a l  a r e a  w h i c h  w a s  the f a c i l i t y  
w i t h  w h i c h  a c o r p o r a t i o n  c o u l d  m o v e  f r o m  s t a t e  to s t a t e  w i t h o u t  
g e t t i n g  the j o l t * o f  d i f f e r e n t  legal p r i n c i p l e s .  Do y o u  see t h a t  
a s  an i s s u e  h e r e  in terms of c o m p a n i e s  c o n s i d e r i n g  e c o n o m i c  
d e v e l o p m e n t  in A l a s k a  that we w o u l d  w a n t  to h a v e  co m e  into our 
s t a t e ?

K URTZ: I see it as a v e r y  m i n o r  issue a n d  I ' m  g l a d  y o u  
a s k e d  that q u e s t i o n  b e c a u s e  I w o u l d  h a v e  g o t t e n  t h e r e  p r o b a b l y  in 
four m i n u t e s .  A n d  t h i s  w a y  w e ' l l  save four m i n u t e s .  The f i r s t  
p r o b l e m  is t h a t  che e x i s t i n g  m o d e l  a c t  h a s  b e e n  s u b s t a n t i a l l y  
a d o p t e d  in o n l y  t w e n t y  states. T h e r e  are a n o t h e r  ten s t a t e s  th a t  
h a v e  a d o p t e d  p o r t i o n s  of it. My s o u r c e  of that i n f o r m a t i o n  is a
text t h a t ' s  p r o b a b l y  m o s t  w i d e l y  us e d  by A l a s k a  a t t o r n e y s ,  the
W e s t  O c e a n  C o m p a n y .  Four v o l u m e s  o r i g i n a l l y  a n d  now five or. six 
e d i t i o n s  o n  the M o del C o r p o r a t i o n  A c t  w h i c h  I s u s p e c t  that m o s t  
of the a t t o r n e y s  h e r e  h a v e  in their office.

T h e  m a j o r  c o m m e r c i a l  s t a t e s  by a n d  large a n d
p a r t i c u l a r l y  N e w  Y o r k  a n d  C a l i f o r n i a  h a v e  n e ver a d o p t e d  the m o d e l  
act. N o w  t h a t ' s  the e x i s t i n g  m o d e l  act. It's v e r y  i n t e r e s t i n g ,  
t h e  N a t i o n a l  C o n f e r e n c e  on U n i f o r m  L a w s  p u t s  out a li s t  of r e c o r d  
of p a s s a g e  of u n i f o r m  and m o d e l  acts. It c o v e r s  a l l  the u n i f o r m  
a c t s ,  all the m o d e l  acts. A n d  the M o d e l  C o r p o r a t i o n s  Act, w h a t  
I'll c a l l  the old one, w h i c h  is w h a t  w e  have, is n o t  even on t h a t  
list. I'm n o t  q u i t e  su r e  why, but I think it's b e c a u s e  it w a s  
p u t  t o g e t h e r  by the B u s i n e s s  Law S e c t i o n  of the A m e r i c a n  Bar a n d  
w a s  n e v e r  c o m l e t e l y  e n d o r s e d  by the A m e r i c a n  Bar A s s o c i a t i o n .  So 
w h e n  w e  talk a b o u t  u n i f o r m i t y ,  we d o n ' t  have it now. M o r e
i m p o r t a n t ,  we  d o n ' t  h a v e  u n i f o r m i t y  w i t h  the m a j o r  c o m m e r c i a l  
states.



Now i n v e s t m e n t  m o n e y  in this state b y  and la» . i is 
c o m i n g  f r o m  New York, f r o m  C a l i f o r n i a ,  a lot of it fr o r  ;xas. 
A n d  N e w  Y o r k  h a s  n e v e r  h a d  the m o d e l  act, s t i l l  jn't. 
C a l i f o r n i a  not o n l y  h a s n ' t  h a d  the m o d e l  act, i t ' s  t a k e n  a v e r y  
h a r d  l o o k  at  the s t a t e  of its c o r p o r a t i o n s  code w i t h i n  the l a s t  
t e n  y e a r s  a n d  p a s s e d  a c o m p l e t e l y  new code.

On the o t h e r  hand, no one has a d o pted the new m o del act 
b e c a u s e  i t ' s  n o t  y e t  even in f i n a l  form. It m a y  be a d o p t e d  b y  a 
n u m b e r  of s t a t e s  ov e r  the years, t \t on the b a s i s  of e x p e r i e n c e  
w i t h  the last a c t  I d o n ' t  t h ink it's g o i n g  to be a d o p t e d  by the 
m a j o r  c o m m e r c i a l  states. T h e  o n l y  thing th a t ' s  i m p o r t a n t  to 
n o t i c e  if it is, t h e  b i l l  y o u  h a v e  b e f o r e  you i n c l u d e s  a g r e a t  
n u m b e r  of p r o v i s i o n s  d r a w n  f r o m  the new m odel act. A n d  it 
i n c l u d e s  a n u m b e r  t h a t  are the result of looking at  the new m o d e l  
a ct a n d  a t  the C a l i f o r n i a  and N e w  York acts. D o e s  that a n s w e r  
the q u e s t i o n ?  My c o n c l u s i o n  w o u l d  be that it is n o t  a u n i f o r m i t y  
issue.

J O S E P H S O N :  U s u a l l y  w h e n  t h e r e  are d i f f e r e n c e s  of
o p i n i o n  a b o u t  l e g i s l a t i o n ,  y o u  know they m a y  be m a n i f e s t e d  in the 
p e r s o n a l i t y  i s sue or c h a l l e n g e s  of pe r s o n a l  integrity, t h e r e  is 
so m e  u n d e r l y i n g  e c o n o m i c  i n t e r e s t  or c o n s i d e r a t i o n  at stake. Can 
y o u  tell me in y o u r  o p i n i o n  if 246 w e r e  a d o p t e d  let's say w i t h  
sec. 488 for s t a r t e r s ,  in the f i e l d  of people that I re l a t e  to, 
w h o  a r e  g o i n g  to c l a i m  to be w i n n e r s  a n d  losers? T a l k i n g  a b o u t  
i n v e s t o r s  a n d  c o n s u m e r s  and c r e d i t o r s  a n d  debtors a n d  r e g u l a t o r s ,  
w h o  g a i n s  a n d  l o s e s  h e r e  and w h a t  are the e c onomic i n t e r e s t s  t h a t  
a r e  a r o u n d ?

KURTZ: T h a t ' s  a large,, that que s t i o n  r e q u i r e s  a l a r g e  
a n s w e r .  I w i l l  try a n d  gi v e  y c u  a brief one, but feel fr e e  to 
s t o p  b e c a u s e  I ' m  s u r e  I w o n ' t  s u c c e e d  in that goal. F i r s t  of 
all, l e t ' s  talk a b o u t  l a r g e  p u b i c l y  he l d  corporations. In A l a s k a  
w e  o n l y  h a v e  o n e  b r o a d l y  h e l d  p u b l i c  c o r p o r a t i o n  that I'm a w a r e  
of, o t h e r  t h a n  the N a t i v e  corpor a t i o n s ,  a n d  t h a t’s A l a s k a  
A i r l i n e s .  W i e n  a n d  N o r t h e r n  C o n s o l i d a t e d  us e d  ho be in th a t 
c a t e g o r y .  T h e r e  m a y  be one or two others th a t  ha v e  a fair 
d i s t r i b u t i o n  of stock, but the only big b oard li s t e d  c o m p a n y  
c e r t a i n l y  is A l a s k a  A i r l i n e s .  A l a s k a  A i r l i n e s  s u p p o r t s  this 
bill.

J O S E P H S O N :  As  a d o m e s t i c  A l a s k a  cor p o r a t i o n ?

K URTZ: T h a t ' s  right. And Al a s k a  A i r l i n e s  a t t o r n e y s
h« ve b e e n  l o o k i n g  a t  the bi l l  for some time, a n d  Irv B e r t r a m  has 
a p p e a r e d  for the c o d e  r e v i s i o n  commission. He ' s  also a p p e a r e d  I 
t h i n k  it was b e f o r e  the H o u s e  C o m m e r c e  Committee, the h e aring, 
s u p p o r t i n g  the bill. A s  he is the a s s i s t a n t  g e n e r a l  c o u n s e l  of 
A l a s k a  A i r l i n e s  a n d  the p e r s o n  that's w o r k e d  w i t h  the bill. A



n u m b e r  of the N a t i v e  c o r p o r a t i o n s  a l s o  s u p p o r t  the bill. T h e s e  
c o r p o r a t i o n s  a r e  l o o k i n g  a h e a d  n o t  v e r y  m a n y  ye a r s ,  I think it's 
1990, a t  a t i m e  w h e n  t h eir stock w i l l  be i n a l i e n a b l e .  It w i l l  be
b o u g h t  a n d  so l d  by a n y o n e .

J O S E P H S O N :  1991.

KURTZ: 1991. A n d  bo t h  A l a s k a  A i r l i n e s  a n d  the N a t i v e  
v itions are o p e r a t i n g  in a w o r l d  w h i c h  m o s t  a t t o r n e y s  in 

r •. h a v e  n e v e r  o p e r a t e d  in. T h e y  a r e  g o i n g  to be d e a l i n g  w i t h  
u  irge n u m b e r s  of s h a r e h o l d e r s ,  w i t h  . . .

J O S E P H S O N :  T a k e o v e r  p r o b l e m s ?

KURTZ: T a k e o v e r  p r o b l e m s ,  w i t h  m o r e  a n d  m o r e  d e r i v a t i v e  
suits. A l l  the p r o b l e m s  that l a r g e  c o r p o r a t i o n s  in the south 48 
have. O u r  p r e s e n t  l e g i s l a t i o n  u t t e r l y  f a i l s  to come to g r i p s
w i t h  m o s t  of t h o s e  p r o b l e m s .  O t h e r s  it do e s  gi v e  you s o m e t h i n g
to w o r k  w i th, b u t  o n e  of the big a d v a n t a g e s  I s e e  in r e v i s i n g  the 
c o r p o r a t i o n  c o d e  w h e t h e r  the b i l l  u n d e r  c o n s i d e r s '’on now is 
a d o p t e d  a s  is or so m e  o ther bi l l  is a d o p t e d  is t h a t  xu g i v e s  us 
an o p p o r t u n i t y  to h e l p  s o lve t h e s e  p r o b l e m s  or h e l p  deal w i t h  the 
p r o b l e m s  b e f o r e  they g e t  h e r e  in mass. O t h e r w i s e ,  w e ’re going to 
h a v e  o n e  of the m o s t  f e r t i l e  l i t i g a t i o n  g r o u n d s  in the e a r l y  
1 9 9 0 ' s  for c o r p o r a t i o n  a t t o r n e y s  th a t ' s  be e n  seen for a long time 
in t h e  U n i t e d  S t a t e s  g i v e n  the p r o p e n s i t y  of A l a s k a n s  to 
l i t i g a t e .  W e ' v e  s e e n  a c e r t a i n  a m o u n t  of th i s  in s h a r e h o l d e r ' s  
d e r i v a t i v e  s u i t s  a l r e a d y  in this state.

N o w  t u r n i n g  to a n o t h e r  a s p e c t  of it, t h a t ' s  the s m a l l e r  
c o r p o r a t i o n .  T h e  s m a l l e r  b u s i n e s s  c o r p o r a t i o n  or the c lose 
c o r p o r a t i o n ,  p e r h a p s  t h a t ' s  the be s t  te r m  to use, is g o i n g  to 
h a v e  to do a l i t t l e  bit of work b e c a u s e  of this bill. But on the 
o t h e r  hand, m a y b e  a lot be t t e r  off in the lo n g  run b e c a u s e  of 
th i s  b ill. If I w e r e  a s h a r e h o l d e r  in a c l o s e  c o r p o r a t i o n ,
a c t u a l l y  I am  in a few, but l o o k i n g  a t  it as an a t t o r n e y ,  I t h ink 
th a t  the l o n g  run b e n e f i t s  of the b i l l  for c l o s e  c o r p o r a t i o n s  a r e  
s u b s t a n t i a l  for the s h a r e h o l d e r s  a n d  for the d i r e c t o r s .  O n  the 
o t h e r  hand, for the p e r s o n  t h a t ' s  u s i n g  the c l o s e  c o r p o r a t i o n  a s  
a t o o l  to a v o i d  p e r s o n a l  l i a b i l i t y  a n d  to a v o i d  b e i n g  h e l d
a c c o u n t a b l e ,  the b i l l  wi l l  be a b a d  bill. W e ' v e  h a d  m a n y  
c o l l a p s i b l e  c o r p o r a t i o n s  in A l a ska, a n d  h e r e  I'm m a k i n g  t h ese 
s t a t e m e n t s  w i t h o u t  r e g a r d  to sec. 488. W e ' v e  had m a n y  
c o l l a p s i b l e  c o r p o r a t i o n s  in A l a s k a ;  w e ' v e  h a d  a lot o f 
c o r p o r a t i o n  f r a u d  in Alaska. A l a s k a  has a v e r y  m o b i l e  
p o p u l a t i o n .  0»ir p o p u l a t i o n  t u r n o v e r  is m u c h  h i g h e r  than it is in 
m o s t  stat e s ,  *nd in th i s  kind of an  a t m o s p h e r e  i i :s mu c h  e a s i e r  
for s o m e b o d y  to c o m e  in, set u p  a corpor. tion w i t h  no 
c a p i t a l i z a t i o n ,  p l a y  g a m e s  w i t h  it for a wh i l e ,  ma k e  some m o n e y  
a n d  run. It w i l l  be a l o t  t o u g h e r  to do that u n d e r  this new b i l l
t h a n  it is u n d e r  the o l d  bill. A n d  o n e  of the big r e a s o n s  is



t h ere is m o r e  p r o t e c t i o n  for s h a r e h o l d e r s ,  a n d  " h e r e  is m o r e  
a c c e s s  to i n f o r m a t i o n  r e g a r d i n g  the s t r u c t u r e  of the c o r p o r a t i o n  
t h a n  t h e r e  is in p r e s e n t  law.

J O S E P H S O N :  C o u l d  you, or m a y b e  Dr. F e s sler w h e n  h e
t e s t i f i e s ,  r e fer me  to the s e c t i o n  t h a t  y o u  think . .

KURTZ: I ' l l  never m a k e  it, I can g u a r a n t e e  that. I
t h ink Dr. F e s s l e r  p r o b a b l y  could.

J O S E P H S O N :  W h a t  I w a n t  is the s e c t i o n a l  r e f e r e n c e s  t h a t  
r e l a t e  to p r o t e c t i o n  for p e o p l e  d e a l i n g  w i t h  or i n v e s t i n g  in the  
s mall c o r p o r a t i o n s .

KURTZ: Now, finally, a n d  a m  trying to keep this v e r y  
b r i e f .  W h e n  y o u  g e t  to the q u e s t i o n  of 488, l i m i t e d  l i a b i l i t y  
s ec t i o n ,  th i s  t i e s  in wi t h  w h a t  I ju s t  w a s  t a l king abo u t .  T h e  
p e o p l e ,  I do a l o t  of wo r k  w i t h  deb t o r  a n d  c r e d i t o r  law. A n d  
t h e s e  d a y s  m o s t  of it's r e p r e s e n t i n g  cre d i t o r s ,  a l t h o u g h  so m e  of 
i t ' s  s t i l l  r e p r e s e n t i n g  d e btors. A n d  the p l a c e  w h e r e  I see  
A l a s k a  b u s i n e s s m e n ,  p e o p l e  w h o  l i v e d  in A l a s k a  and w o r k e d  in 
A l a s k a  a n d  h a v e  for a number of y e a r s ,  b e i n g  h u r t  the m o s t  o f t e n  
is o n  t r a d e  r e c e i v a b l e s .  R e p r e s e n t i n g  banks, w h i c h  I do a g r e a t  
d e a l  of, as do e s  s o m e  of the o t h e r  a t t o r n e y s  here, y o u  see it 
f r o m  a n o t h e r  s t a n d p o i n t .  T h e  bank l oans m o n e y  to b u s i n e s s m e n  on 
the s t r e n g t h  of t h eir r e c e i v a b l e s ,  a n d  the r e c e i v a b l e s  a r e n ' t  
c o l l e c t e d  a n d  t h e n  the b u s i n e s s m e n  c a n ' t  pay the bank. T r a d e  
r e c e i v a b l e s  is n te r m  g e n e r a l l y  u s e d  in the b u s i n e s s  w o r l d  for 
t h i r t y  day a c c o u n t s  p a y a b l e  for paper, wood, cle a n i n g  supplies, 
w h a t e v e r  y o u  h a v e  in the w a y  of m e r c h a n d i s e  that's ord i n a r i l y  
s o l d  in th a t  m a n n e r .  S e c t i o n  488 is a s e c t i o n  a i m e d  p r i m a r i l y  at 
t h a t  t y p e  of debt, a n d  it does m a k e  d i r e c t o r s  p e r s o n a l l y  l i a b l e  
a n d  o f f i c e r s  for . . . .  I take th a t  back. It m a k e s  o f f i c e r s
p e r s o n a l l y  l i a b l e  for c e r t a i n  t ypes of de b t  a n d  p a r t i c u l a r l y  for 
t r a d e  r e c e i v a b l e s  up  to a c e r t a ;n a m o u n t  per officer.

J O S E P H S O N :  You m e a n  w h e n  th e y  f i n a n c e d  at a bank?

KURTZ: No, w h e n  it, l e t ' s  a s s u m e  y o u  have the A j a x  
C o n t r a c t i n g  C o m p a n y .  A n d  A j a x  o r d e r s  a b u n c h  of w o o d  f r o m  U n i t e d  
B u i l d i n g  S u p p l y  a n d  d o e s n ' t  pay for it. T h a t ' s  the sort of t h ing 
t h a t  I t h i n k  t h o s e  o f f i c e r s  w o u l d  be l i a b l e  for . . .

J O S E P H S O N :  T h e r e  is n o t h i n g  to p r e v e n t  U n i t e d  B u i l d i n g  
S u p p l y  u n d e r  e x i s t i n g  law from, w h e n  it sets up  an a c c o u n t  w i t h  
A jax, f r o m  r e q u i r i n g  the i n d i v i d u a l  o f f i c e r s  to g u a r a n t e e  or 
c o s i g n  or o t h e r w i s e  i n d e m n i f y  is there?

KURTZ: No, there isn't. And i n d e e d  United B u i l d i n q
S u p p l y  is a g o o d  e x a m p l e  to use in c o n t r a s t  w i t h  Joo Doakes, the 
s u b c o n t r a c t o r  or the little guy who runs a jan i t o r i a l  s ervice.
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If U n i t e d  B u i l d i n g  S u p p l y  is s o p h i s t i c a t e d  enough, l a rge enough,  
it m i g h t  w e l l  go a f t e r  t h o s e  p e r s o n a l  g u a r a n t e e s  it w a s  w o r r i e d  
a b o u t .  T h e  f e l l o w  t h a t  runs t h e  j a n itorial s e r v i c e  or w h o s e  
c l e a n i n g  u p  h o u s e s  f o l l o w i n g  a c o n s t r u c t i o n  j o b  d o e s n ' t  h a v e  t h a t  
k i n d  of s o p h i s t i c a t i o n .  A n d  h e ' s  the o n e  t h a t  i n v a r i a b l y  g e t s  
h u r t .  W h e n  a c o l l a p s i b l e  c o r p o r a t i o n  g o e s  under, the s m a r t  
p e o p l e  t h a t  g o t  t h e i r  g u a r a n t e e s  get paid. But t h e y  a r e  the 
s o p h i s t i c a t e d  ones, u s u a l l y  the l arge ones, u s u a l l y  the o n e s  t h a t  
c a n  a f f o r d  an a t t o r n e y .  L i k e  one of the m e m b e r s  of th i s  a d  h o c  
b u s i n e s s  l a w  c o m m i t t e e  t h a t ' s  i n v o l v e d  in th a t  s o r t  of thing. Or 
me. T h e  o n e s  t h a t  d o n ' t  h a v e  a t t o rneys g e t  stuck, a n d  I c o n s i d e r  
488 a ba s i c ,  p h i l o s o p h i c a l  i s s u e  as to w h e t h e r  y o u  w a n t  to t r y  to 
p r o t e c t  p e o p l e  w h o  c a n ' t  c o n t i n u a l l y  go to a n  a t t o r n e y  or not. 
A n d  t h a t ' s  an i s s u e  for the l e g i s l a t u r e  to decide. A n d  the b a r ' s
s p l i t  on it. T h e r e ' s  n o  q u e s t i o n  about it.

J O S E P H S O N :  W e ll, now, does 488 r e p r e s e n t  a m a j o r  b r e a k
w i t h  c e n t u r y - o l d ,  A n g l o - A m e r i c a n  tradition? R o w  m u c h  of a 
p i o n e e r ,  w h a t  p i o n e e r s  here, h o w  much of a p a t h f i n d e r  does this 
s e c t i o n ,  is this g o i n g  to be. Or has s o m e o n e  el s e  u s e d  a s i m i l a r 
a p p r o a c h  s o m e w h e r e  e l s e ?

KURTZ: N o b o d y  has u s e d  exactly this a p p r o a c h .  N e w  Yo r k 
h a s  u s e d  the a p p r o a c h  r e g a r d i n g  certain types of debt w i t h  
d i r e c t o r s ,  p a r d o n  me, w i t h  shareholders, w h i c h  to m e  is weird. I
would- say, yes, w e ' r e  b l a z i n g  n e w  ground w i t h  488. A n d  w h e t h e r  w e
s h o u l d  . . .

J O S E P H S O N :  I m e a n  the argument, as I r e c a l l  fr o m  m y  old 
l a w  s c h o o l  days, w a s  t h a t  the c o rporation w a s  c r e a t e d  to a l l o w  
for an e n a c t m e n t  of c a p i t a l  to meet t h e  r e q u i r e m e n t  in the 
i n d u s t r i a l  r e v o l u t i o n .  .

KU R T Z :  T h a t ' s  the theory.

J O S E P H S O N :  A n d  w a s  an essential p a r t  of th a t  e c o n o m i c
d e v e l o p m e n t  in E n g l a n d  a n d  in A m e r i c a  . . . [TAPE CHANGE]

KURTZ: T w o  th i n g s  th a t  I can t h ink of r i g h t  off. O n e  
do n e  by t h e  A l a s k a  l e g i s l a t u r e  a n d  one done by the C o n g r e s s  w h i c h  
g o  a g a i n s t  th a t  t h e o r y  a p p a r e n t l y  for o v e r r i d i n g  s o c i a l  reasons. 
One, of c o u rse, is the I n t e r n a l  R e v e n u e  C o d e  w h e r e  if a
c o r p o r a t i o n  d o e s n ' t  p a y  c e r t a i n  types of taxes, w i t h h o l d i n g  
taxes, t h e  o f f i c e r s  of that corpo r a t i o n  r e s p o n s i b l e  for p a y m e n t  
a r e  p e r s o n a l l y  l i a b l e  for it. A  similar p r o v i s i o n  is in the 
A l a s k a  W o r k m e n ' s  C o m p e n s a t i o n  l a w  where if a c o r p o r a t i o n  does n o t  
c a r r y  w o r k m e n ' s  c o m p e n s a t i o n  insurance, o f f i c e r s  of the
c o r p o r a t i o n  a r e  p e r s o n a l l y  l i a b l e  for p a y i n g  n o t  the i n s u r a n c e  
bill, for p a y i n g  w h a t e v e r  c o m p e n s a t i o n  is d u e  a w o r k e r  w h o  g e t s  
i n j u r e d  w h e n  h e  i s n ' t  c o v e r e d  by insurance. N o w  there m a y  be 
o t h e r s ,  but t h o s e  a r e  two l i m i t e d  changes fr o m  the t r a d i t i o n a l
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law. A n d  so t h e r e  is no q u e s t i o n  -why- it can be d o n e  w i t h o u t  
k i l l i n g  b u s i n e s s  deve l o p m e n t ,  and it's a p o l i c y  q u e s t i o n  as  to 
w h e t h e r  it ' s  w o r t h  p r o t e c t i n g  these little, v e r y  s m all b u s i n e s s  
f i r m s  a r o u n d  t o w n  that can't a f f o r d  -and-use l e g a l  a s s i s t a n c e  o n  a 
c o n t i n u i n g  basis. T h a t ' s  one for the l e g i s l a t u r e .  I d o n ' t  t h i n k  
t h a t ' s  a d e c i s i o n  that sh o u l d  be m a d e  by the A l a s k a  B a r  
A s s o c i a t i o n  or a n y  s u b c o m m i t t e e  thereof.

J O S E P H S O N :  By the way, . . , t e stify, i n d i c a t e  w h a t
a r e a s  of c o m m o n  g r o u n d  t h e r e  are a n d  y o u  m e n t i o n e d  t h e r e  a r e  
two. T h e r e  are a p p a r e n t l y  mo r e  p r o v i s i o n s  as to w h i c h  the c o d e  
r e v i s i o n  c o m m i s s i o n  a n d  the task f o r c e  see eye to eye, a n d  I ' d  
l i k e  to h a v e  t h o s e  i d e n t i f i e d  also. N o t  n e c e s s a r i l y  by  you, 
J e r r y ,  but . . .

KURTZ: I w o u l d  like to c o m m e n t  on one o t h e r  p r o v i s i o n ,  
a n d  t h e n  I'll c e a s e  a n d  desist. T h e r e  w a s  s o m e  o b j e c t i o n  b y  
m e m b e r s  of the task, ad hoc committee, to the c h a n g e  in n o t i c e  
r e q u i r e m e n t s  f r o m  ten days to t w e n t y  days for n o t i c e  of 
s h a r e h o l d e r s '  m e e t i n g s  and s e v e r a l  o ther things. A n d  the 
c o m m i s s i o n  t h o u g h t  that was a p r e t t y  i m p o r t a n t  change. I d o n ' t  
k n o w  of a n o t h e r  s t a t e  that has the t w e n t y  day n o t i c e  
r e q u i r e m e n t .  I d o n ' t  know of a n o t h e r  s t a t e  t h a t ' s  f i g h t i n g  the  
g e o g r a p h i c a l  p r o b l e m s  that A l a s k a  is in t e r m s  of f i n d i n g  
s h a r e h o l d e r s ,  f i n d i n g  d i r e c t o r s  a n d  g i v i n g  t h e m  n o t i c e  of w h a t ' s  
g o i n g  on. L i k e  m o s t  of the c o m m i s s i o n ' s  d e c i s i o n s ,  t h a t  one
w a s n ' t  m a d e  by Dr. Fessler. It w a s  m a d e  by the c o m m i s s i o n  a f ter a 
lot of c o n s i d e r a t i o n  at several meetings, and I w o u l d  ho p e  th a t  
t h e  l e g i s l a t u r e ,  I'm su r e  the l e g i s l a t u r e  wi l l  b e c a u s e  p e o p l e  in 
t h e  b u s h  t h a t  r e a l i z e  this p r o b l e m  in a d d i t i o n  to N a t i v e  
c o r p o r a t i o n s  w h o  a r e  v e r y  aware of it. T h e  p r e s e n t  law p r o v i d e s  
o n l y  ten d a y s  n o t i c e  to s h a r e h o l d e r s  and to d i r e c t o r s  and in m a n y  
c a s e s  is ju s t  n o t  e n o u g h  to f u n c t i o n  in a s t a t e  w h e r e  p e o p l e  a r e  
s e p a r a t e d ,  s o m e t i m e s  c o m p l e t e l y  out of c o m m u n i c a t i o n ,  and s e e m  to 
s p e n d  a fair a m o u n t  of time in the s o uth 48.

J O S E P H S O N :  A r e  the time . . . w a i v a b l e  . .

KURTZ: T h e y  are always waivable, yes. A n d  w i t h  the
c l o s e  c o r p o r a t i o n s  a r e  waivable, twenty days s h o u l d n ' t  c r e a t e  any 
p r o b l e m .  O n e  f i nal c o m m e n t  on yo u r  q u e s t i o n  a r e  w e  in a g r e e m e n t  
on a n y t h i n g .  I ' m  not sure. I think it d e p e n d s  w h i c h  p o r t i o n  of 
the a d  h o c  c o m m i t t e e  look, I g e t  the idea that, m o s t  of the
m e m b e r s  of the ad hoc c o m m i t t e e  do like some p o r t i o n s  of the
bill, but are o p p o s e d  to other portions. A  s u b s t a n t i a l  p o r t i o n  
of the ad hoc c o m m i t t e e  just w a n t s  to s p end m o r e  t i m e  l o o k i n g  a t  
it. The f e e l i n g  I get is that al m o s t  e v e r y b o d y  a g r e e s  t h e r e  
s h o u l d  be some c h a n g e s  in the law, th a t  w e ' r e  d e a l i n g  w i t h  an a c t  
t h a t ' s  o u t m o d e d .

N o w  B r i a n  B r u n d i n  I d o n't think a g r e e s  w i t h  that. I ' m
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n o t  s u r e  w h a t  S t a n  R e i t m a n  thinks. But the i m p r e s s i o n  I've h a d  
f r o m  the o ther m e m b e r s  of t h e  ad h o c  c o m m i t t e e  a n d  f r o m  the bar 
g e n e r a l l y  is t h a t  w e  n e e d  to take a look a t  this. A n d  a n y b o d y  
that w o r k s  w i t h  N a t i v e  c o r p o r a t i o n s  str o n g l y  f e e l s  w e  n o t  o n l y  
n e e d  t o  t a k e  a l o o k  a t  it, we n e e d  to do s o m e t h i n g  w i t h  it a n d  
w e l l  b e f o r e  1991.

J O S E P H S O N :  A n d  t h e r e  was reference I t h o u g h t  to
M r . __________of C h u g a c h  N a t i v e  has t a ken a d i f f e r e n t  v i e w  th a n  th a t

KELLY: I s p o k e  w i t h  him, I had to leave town T h u r s d a y ,  
so I s p o k e  w i t h  h i m  T h u r s d a y  m o r n i n g ,  and he said h e  w o u l d  h a v e  a 
l e t t e r  to y o u  a n d  h e  did h a v e  a u t h o r i t y  from the b o a r d  . a t
t h a t  t i m e  to i s s u e  a s t a t e m e n t  . . . Thank you.

KURTZ: T h e r e  is o n e  other thing I'd li k e  to m e n t i o n  as 
far as  a t t o r n e y  i n p u t  on th i s  goes. The Alaska F e d e r a t i o n  of 
N a t i v e s ,  we  kn e w  this w o u l d  h a v e  a big i m p a c t  on N a t i v e  
c o r p o r a t i o n s ,  a n d  w e  w e n t  to t h e m  a year, ye a r  a n d  a h a l f  a g o  a n d  
w e n t  to the A l a s k a  F e d e r a t i o n  of N a t i v e s  a n d  a s k e d  t h e m  to gi v e  
us s o m e  help. T h e y  a p p o i n t e d  a s u b c o m m i t t e e  of a t t o r n e y s  w h o  
w o r k  w i t h  N a t i v e  c o r p o r a t i o n s .  We got an awful l e t  of h e l p f u l  
i n p u t  f r o m  R a y  Plu m m e r ,  f r o m  E l i z a b e t h  Johnston, a n d  f r o m  Mr. 
M c N e i l l  of the S e a l a s k a  C o r p o r a t i o n ,  from s o m e o n e  else in 
F a i r b a n k s ,  I c a n ' t  r e m e m b e r  who. A n d  again I t h ink in the a r e a  
of b r o a d l y  h e l d  p u b l i c  c o r p o r a t i o n s ,  we d e s p e r a t e l y  ne e d  m o r e  
l e g i s l a t i o n .  A n d  w e  d e s p e r a t e l y  n e e d  it be f o r e  it b e c o m e s  a 
p o l i t i c a l  hot p o t a t o  and the q u e s t i o n  of how the p r o c e d u r a l  
a s p e c t s  of c o r p o r a t i o n s  of th a t  size should be h a n d l e d  g e t s  lost 
in the p o l i t i c a l  r a m i f i c a t i o n s  of whether v a r i o u s  r e s t r i c t i o n s  
s h o u l d  be  c o n t i n u e d  for N a t i v e  c o r p o r a t i o n s  or w h e t h e r  N a t i v e  
c o r p o r a t i o n s  s h o u l d  h a v e  dispa.ate treatment w hich we l o o k e d  at 
v e r y  c l o s e l y  a n d  c o n c l u d e d  w a s  p r c’oably  u n c o n s t i t u t i o n a l .  I w i l l  
s t o p  at  th i s  point. I can w e l l  i m a gine talk all day, a n d  I t hink 
m o s t  of the o t h e r  a t t o r n e y s  h e r e  can too. And I d o n ' t  think, that 
that w o u l d  be fa i r  g i v e n  yo u r  time requirements. U n l e s s  y o u  h a v e  
any o t h e r  q u e s t i o n s .

J O S E P H S O N :  A p p r e c i a t e  your coming up to talk. Mr.
R e i t m a n .

R E I T M A N :  My n a m e  is S t a n l e y  H. Reitman. I'm an a t t o r n e y  
in A n c h o r a g e .  I ' v e  l i v e d  a n d  p r a c t i c e d  in A n c h o r a g e  s i nce the 
e a r l y  1 9 6 0 's. A n d  my work is p r i m a r i l y  in the ar e a  of b u s i n e s s  
law, s o m e  a m o u n t  of tax a n d  banking. I'd like to f i r s t  r e q u e s t  
that w h e n  the t r a n s c r i p t  of this h e a r i n g  has be e n  p r e p a r e d  t h a t  
the n u m b e r  of us on the task f orce g r o u p  ha v e  an o p p o r t u n i t y  to 
r e s p o n d  on the r e c o r d  to Mr. A b b o t  *'s diatribe. I'd a l s o  like 
for m e  to h a n d  y o u  j u s t  for the purposes of the J u d i c i a r y  
C o m m i t t e e  . f the S e n a t e  a c o p y  of the 1983 R e v i s e d  M o d e l  B u s i n e s s
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C o r p o r a t i o n  A c t  w h i c h  is a p r o d u c t  of the A m e r i c a n  Bar 
A s s o c i a t i o n ,  A m e r i c a n  Bar F o u n d a t i o n  a n d  r e l a t e d  grou p s .

I r e a l i z e  w e ' r e  u n der so m e  ti m e  c o n s t r a i n t s  this 
m o r n i n g ,  a n d  I'll try to be as b r ief as I can. L e t  m e  j u s t  ma k e  
s o m e  r a n d o m  o b s e r v a t i o n s  b e c a u s e  s t a r t i n g  w i t h  the v e r y  la t e s t  
o n e  t h a t  Mr. K u r t z  n o t e d  w i t h  r e s p e c t  to the A F N  su p p o r t .  A n d  he 
m e n t i o n e d  a y e a r  to a y e a r  and a ha l f  a g o  w h i c h  w a s  a ti m e  of 
c o n t a c t  w i t h  the A F N  g r o u p  or s u b c o m m i t t e e .  A n d  t h a t  prece d e s ,  
if y o u  will, March, 1983 w h i c h  is on the c o v e r  p a g e  of that 
d o c u m e n t  in f r o n t  of y o u  c a p t i o n e d  1983 R e v i s e d  M o d e l  B u s i n e s s  
C o r p o r a t i o n  Act. A t  the time that, it's my  u n d e r s t a n d i n g  and, of « 
c o u r s e ,  is o b v i o u s l y  s e c o n d  a n d  t h i r d  h a n d  i n f o r m a t i o n ,  I w a s n ' t  
a p a r t i c i p a n t  in a n y  of those c o n v e r s a t i o n s .  At  t h a t  t i m e  this 
p a r t i c u l a r ,  th i s  p r o d u c t  w a s  n o t  a v a i l a b l e .  A n d  I h a d  t a l k e d  
i n d e p e n d e n t l y  wi t h  t h r e e  l a w y e r s  r e p r e s e n t i n g  t h r e e  d i f f e r e n t  
r e g i o n a l  c o r p o r a t i o n s  of the d e v e l o p e d  N a t i v e  r e g i o n a l s  h e r e  in 
A l a s k a .  I h a v e n ' t  c o n t a c t e d  any mo r e  than three. But of the 
three, t h e y  w e r e  u n a n i m o u s d  in saying th a t  t h eir p o s i t i o n  was 
t h a t  th e y  f e l t  t h a t  this r e v i s e d  m o d e l  b u s i n e s s  c o r p o r a t i o n  act 
w a s  a far b e t t e r  v e h i c l e  to u t i l i z e  as a s p r i n g  b o a r d  for 
r e v i s i n g  or d e a l i n g  w i t h  the e x i s t i n g  A l a s k a  s t a t u t e  for a n u m b e r  
of r e a s o n s .  So I t h ink w h e n  a n y  i l lusion or a n y  r e f e r e n c e  is 
m a d e  to the s u p p o r t  of the A F N  grc jp, it s h o u l d  be n o t e d  very,
v e r y  c a r e f u l l y  as to w h e n  that s u p p o r t  w a s  gi v e n .  A n d  one of the
t h i n g s  1 g o t  w a s  t h a t  at that time the p a s s a g e  of this SB  246 of 
the c o d e  r e v i s i o n  c o d e  o>; T e s s l e r  code as i t ' s  s o m e t i m e s  r e f e r r e d  
to a p p e a r e d  to be rather, f a i r l y  n o n c o n t r o v e r s i a l . A n d  the 
N a t i v e  g r o u p s  w e r e  a b l e  to e x t r a c t  w h a t  th e y  c o n s i d e r e d  to be a 
n u m b e r  of t r a d e o f f s  as a c o n d i t i o n  for t h eir s u p p o r t  i n c l u d e d  
a m o n g  w h i c h  w a s  a s p e c i a l l y  c a r v e d  o u t  n i c h e  for the N a t i v e  
c o r p o r a t i o n s ,  vis a vis, the s e c t i o n  488 v/hich h a s  g e n e r a t e d  so 
m u c h  c o n t r o v e r s y .

So . . .  is just s o m e t h i n g  that if y o u  r e a l l y  w a n t  to 
r e l y  cn, y o u  o u g h t  to check c u r r e n t l y  a n d  n o t  w i t h  a p u r p o r t e d  
s u p p o r t  t h a t  e m m i n a t e s  a ye a r  a n d  a half, o v e r  a y e a r  ago.

J O S E P H S O N :  Ex c u s e  me, there is a l e t t e r  in the file
f r o m  J e a n  Leask, A F N  President, e x p r e s s i n g  s u p p o r t  . . .

R E I T M A N :  W h a t  date does that say?

J O S E P H S O N :  A p r i l  8, 1983.

R E I T M A N :  My u n d e r s t a n d i n g  is t h a t  w a s  b e f o r e  this
p r o d u c t  w a s  r e l e a s e d .  I did, I t h o u g h t  I h a d  b u t  m a y b e  Mr. 
A b b o t t  r e c e i v e d  h i s  m a i l  from a d i f f e r e n t  l o c a l e ,  b u t  I s e n t  a 
n u m b e r  of c o m m u n i c a t i o n s  to you, Senator, i n c l u d i n g  a l e t t e r  of 
M a r c h  12, 1 984, a l e t t e r  of M a rch 30, 1984, a n d  a third, a n o t h e r  
l e t t e r  of M a r c h  30, '84, all of w h i c h  to the b e s t  of my k n o w l e d g e
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w a s  s e n t  to Mr. A b b o t t  as C h a i r m a n  of the A l a s k a  C o d e  R e v i s i o n  
C o m m i s s i o n ,  J e r r y  Kurtz and J u d g e  S t ewart. The only r e a s o n  I j u s t  
s e n t  to t h o s e  t h r e e  w a s  b e c a u s e  those w e r e  the three I had t a l k e d  
to. A n d  I h a d  n o t  t a l k e d  to a n y  o t her m e m b e r s  of the c o d e
r e v i s i o n  c o m m i s s i o n .  At any rate, th e y  we r e  copied.

I t h i n k  a g o o d  p o i n t  of d e p a r t u r e  a n d  I h o p e  that th i s
c o r r e s p o n d e n c e  of mi n e  c o m m e n c i n g  w i t h  this M a r c h  12, 19 8 4  le t t e r  
can be  m a d e  p a r t  of the rec o r d  of th i s  s u b c o m m i t t e e  h e a r i n g .  In
m y  M a r c h ,  in t h a t  i n i tial letter, M a r c h  12th if you w i l l r yes, I 
t h i n k  I s e t  o u t  w i t h  some d e t a i l  ,/hat my p o s i t i o n  is, w a s  a n d  
s t i l l  s u b s t a n t i a l l y  is and I think this is and w i t h o u t  r e a d i n g  
a n y  p r e p a r e d  s t a t e m e n t  here. A s  far as I'm c o n c e r n e d  I think we  
w a n t  the b e s t  for A l a s k a .  W h e n  I s t a r t e d  to p r actice he r e  in the 
e a r l y  6 0 's, w e  h a d  the U n i f o r m  P a r t n e r s h i p  Act a n d  we  h a d  the  
L i m i t e d  P a r t n e r s h i p  A c t  a p p e n d e d  thereto. W e  were a b o u t  to g e t  
t h e  U n i f o r m  C o m m e r c i a l  Code a n d  w e  h a d  this m o d e l  c o r p o r a t i o n  a c t  
w h i c h ,  c h a r a c t e r i z i n g  as it is b e ing b o r r o w e d  fr o m  O r e g o n  is 
m i s l e a d i n g .  W h a t  I f o u n d  is that th< m o d e l  a c t  was a v e r y  u s e f u l  
tool. M a n y  p r a c t i t i o n e r s  h e r e  i.i Alaska, for example, in 
p r e p a r i n g  a r t i c l e s  of i n c o r p o r a t i o n  used to go t h r o u g h  ten, 
f i f t e e n  p a g e s  of c l o s e l y  typed w r i t t e n  m a t e r i a l  a n d  ch a r g e  the  
c l i e n t  a v e r y  h a n d s o m e  s t i p e n d  for the work. And I recall all I 
h a d  to do w a s  p u l l  this W e s t  P u b l i s h i n g  book off t h e  shelf a n d  
t h e r e  I h a d  b a s i c a l l y  a r t i c l e s  of i n c o r p o r a t i o n  w h i c h  track the  
s t a t u t e .  I had b y l a w s  there, a m o d e l  f o r m  of bylaws, v e r y  
r e a d i l y  a v a i l a b l e .  A n d  we c o u l d  either w o r k  with a m o d i c u m  of 
e f f o r t  a n d  w i t h  a v e r y  r e d u c e d  fee to the consumer. A n d  it s t o o d  
in g o o d  s t e a d  a n d  as a f o r m  book a n d  as bylaws. N o w  that m o d e l  
act w a s  p r o d u c e d  by some of the m o s t  prestigious, a b l e  
p r a c t i t i o n e r s  a n d  a c a d e m i c i a n s  in the nation. It w a s n ' t  just 
b a s e d  on o n e  a c a d e m i c i a n  or two or three or four p r a c t i t i o n e r s ,  
it w a s  a d i v e r g e  g r o u p  w i t h  w i d e  exper i e n c e .

O v e r  the y e a r s  that m o del act was amended. T h e r e  w a s  a 
f l u r r y  of a c t i v i t y  p a r t i c u l a r l y  in the last ten y e a r s  going back 
to 1 9 74. W e  d i d n ' t  k e e p  up w i t h  it, t h e r e ' s  no q u e s t i o n  a b o u t
it. I r e m e m b e r  b e i n g  the >•' a i r m a n  of a b u s i n e s s  law committee,
t h i s  p r e d a t e s  Paul Kelly, a.-d I ' m  sure a number of p e o p l e  in the 
r o o m  w i l l  r e m e m b e r  our e x p e r i e n c e s .  Either y o u  called a 
c o m m i t t e e  m e e t i n g  a n d  y o u  w e r e  l u c k y  if you h a d  one or two p e o p l e  
s h o w  up. It w a s  very d i f f i c u l t  to e n g e n d e r  any g r e a t  a m o u n t  of 
y o u  k n o w  effort. T h e  bar was delinq u e n t .  T h ere is no q u e s t i o n
a b o u t  it. But on the other hand, w e  w e r e  l ucky b e c a u s e  w e  h a d
l e g i s l a t o r s  w h o  in the past had the w i s d o m  to s e l e c t  w h a t  T. 
t h o u g h t  w a s  v e r y  us e f u l  tools. To repeat, the U n i f o r m  C o m m e r c i a l  
Code, the m o d e l  act in the c o r p o r a t e  area. W e  h a d  the 
p a r t n e r s h i p  act. T h o s e  are the t h ree fundam e n t a l s .  And what, 
u n q u e s t i o n a b l y  I t h ink that we are a little b e h i n d  time. My 
b a s i c  t h r u s t  is that. ; f w e ' r e  g o i n g  to revise this act, I t h ink 
w e  o u g h t  to use the r e v ised act rather than the c o m m i s s i o n ' s
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p r o d u c t .  N o w  w h y  the c o m m i s s i o n  w a s n ' t  c o g n i z a n t  or d i d n ' t  p a y  
any a t t e n t i o n  to the r e v i s i o n  that w a s  in p r o c e s s  is i m m a t e r i a l .  
I think, a n d  it's i m m a t e r i a l  how m u c h  e f f o r t  has g o n e  a n d  h o w  
much, a n d  g r a n t e d  the code r e v i s i o n  c o m m i s s i o n  h a s  a v e r y  
e s s e n t i a l  job and I s u p p o r t  that. I t h i n k  t h a t  t h e  p u r p o s e  of 
the c o d e  r e v i s i o n  is sound. I t h ink t h e y ' r e  t h e r e  to m o n i t o r  a n d  
to s u g g e s t  a n d  to ur g e  a n d  to push c h a n g e s .  But my  b a s i c  p o i n t  
is t h a t  I t h i n k  th a t  the bill b e f o r e  us is too n a r r o w l y  
c o n c e i v e d .  A n d  I d o n ' t  think it  p r o f i t s  us  to go i n t o  the 
h i s t o r y .  I ' v e  l a y e d  it out to some e x t e n t  in t h a t  M a r c h  12, 19 8 4 
l e t t e r .

B u t  I'd l i k e  to talk a l i t t l e  a b o u t  c l o s e d  
c o r p o r a t i o n s ,  if I may, w h i c h  is t h e  f a m i l y  c o r p o r a t i o n ,  t h e  
c o r p o r a t i o n  w i t h  a s m a l l  number of s h a r e h o l d e r s .  A n d  t h e r e  a r e  
v a r i o u s  d e f i n i t i o n s  as to wh a t  w e  a r e  t a l k i n g  ab o u t .  If y o u  
s t a r t  ou • w i t h  t h e  p r e m i s e  th a t  t h e  c o r p o r a t i o n ,  o n e  of its 
e s s e n t i a l  f e a t u r e s ,  of course, is t h i s  l i m i t e d  l i a b i l i t y  w h i c h  
h i s t o r i c a l l y  has p r o v e d  its value. O f  course, if y o u  h a v e  a 
c o n v i c t i o n  t h a t  i t ' s  b e i n g  used as  a s w o r d  for evil, t h e n  y o u ' r e  
c o n c e r n e d  t h a t  a n y  ti m e  y o u  g r a n t  the p r i v i l e g e  of l i m i t e d  
l i a b i l i t y ,  y o u ' r e  g o i n g  to very c l o s e l y  m o n i t o r  it. A n d  I g a t h e r  
the t h e m e  of the c o d e  rev i s i o n  c o m m i s s i o n  a n d  P r o f e s s o r  F e s s l e r  
is t h a t  t h i s  is a n  a r e a  th a t  has to be very, v e r y  c l o s e l y  g u a r d e d  
b e c a u s e  t h e r e  ha v e  b e e n  all kinds of abuses. And y o u  d o n't j u s t  
w i l l y  n i l l y  g r a n t  l i m i t e d  liability. W e l l ,  I think w e  c a n  t a l k  
for a g r e a t  deal of, a b o u t  w h e t h e r  or n o t  t h e re's b e e n  an  abuse, 
or w h e t n e r  t h e r e ' s  s u f f i c i e n t  remedies. I think it's o v e r d r a w n ,  
t h eir c o n c e r n  a b o u t  the abuses t h a t  exist. A n d  I d o n ' t  think w e  
need, y o u  know, the, I have m o r e  c o n f i d e n c e  in the b u s i n e s s  
c o m m u n i t y .  I h a v e  m o r e  c o n fidence in d i r e c t o r s  t h a n  I t hink  
c o m e s  t h r o u g h  in r e a d i n g  what I p e r c e i v e  in SB 246 a n d  t h e  
c o m m e n t a r y .  I d o n ' t  think t h e y ' r e  a l l  crooks. I d o n ' t  Lhink
t h e y ' r e  o u t  to p i l l a g e  necessarily. A n d  I t h inK t h a t ' s  s o m e t h i n g  
that I g e t  a fla v o r  of here.

W i t h  r e g a r d  to the c l ose c o r p o r a t i o n s ,  m o s t  s m a l l
b u s i n e s s  p e o p l e  t h a t  I've dealt w i t h  a n d  I d o n ' t  h a v e  the m o s t  
e x t e n s i v e  e x p e r i e n c e  in the world, but t h e r e  a r e  o t h ers, v i e w  the 
c o r p o r a t i o n  as  a v e r y  useful d e v i c e  for doing b u s i n e s s ,  a m e a n s  
of d o i n g  b u s i n e s s .  A n d  they tend to be le s s  fo r m a l  a b o u t  t h e i r  
r e l a t i o n s  b e t w e e n  t h e m s e l v e s  a n d  w i t h  t h e  c o r p o r a t i o n .  In m y  
mind, the n o r m s  of c o r p o r a t e  m a n a g e m e n t  w h i c h  a r e  i m p o r t a n t  a s  
the g r o u p  g e t s  l a r g e r  are less .important as th e y  g e t  in t o  a
s m a l l e r  gro u p .  W h e t h e r  you have a for m a l  m e e t i n g  or not, or h o w
y o u  c o m m u n i c a t e  w i t h  each other, h o w  y o u  give n o t i c e .  T h o s e  
th i n g s  d o n ' t  ha v e  as m u c h  i m p o r t a n c e  a n d  s h o u l d  they. Well, if 
y ou r e a d  the m a t e r i a l  that w a s  s u b m i t t e d  w i t h  r e s p e c t  t o  the  
c l o s e  c o r p o r a t i o n ,  y o u ' l l  see the d r a f t e r s ,  the p e o p l e  t h a t  h a v e  
w o r k e d  w i t h  the r e v i s e d  model, h a v e  p r e p a r e d  w h a t  t h e y  c a l l  a 
s u p p l e m e n t  of c l o s e  c o r p o r a t i o n s  w h i c h  is an a d j u n c t  or v/hich c a n



be u s e d  if y o u  c h o o s e  to w i t h  the r e v i s e d  m o d e l  act. A n d  the 
h i s t o r y  of the s t a t u t e s  are l a y e d  o u t  there. P r o f e s s o r  F e s s l e r  
a d d r e s s e d  that. But, of course, he h a s  a v e r y  j a u n d i c e d  v i e w  
a b o u t  the c l o s e  c o r p o r a t i o n  c o ncept. He v i e w s  the c l o s e  
c o r p o r a t i o n s  I g a t h e r  f r o m  h i s  m e m o r a n d u m ,  a n d  m o r e  p a r t i c u l a r l y  
p a g e s  3 t h r o u g h  22 of the m e m o r a n d u m  th a t  I s u b m i t t e d  to y o u ,  
lie's n o t  v e r y  s y m p a t h e t i c  to the c lose c o r p o r a t i o n s  concept. I 
r e s p e c t f u l l y  d i s a g r e e .  And so do a l o t  of o t h e r  l e g i s l a t o r s  a n d  
a c a d e m i c i a n s  a n d  b u s i n e s s  p e o p l e  t h r o u g h o u t  the nati o n .  I 
b e l i e v e  i t ' s  w o r t h  c o n s i d e r i n g .

J O S E P H S O N :  W ell, I g u e s s  the talk of the day is w h a t ' s  
the beef, w h e r e ' s  the beef. I m e a n  I'm n o t  a s k i n g  y o u  w h e r e ' s  
t he be e f  w i t h  246, but w h e r e ' s  the beef as y o u  u n d e r s t a n d  i t  w i t h  
c l o s e  c o r p o r a t i o n s ?  Is it a d e v i c e  a l l e g e d l y  for c h e a t i n g  
p e r s o n s  t h a t  it d e a l s  w i t h ?  I u n d e r s t a n d  that's n o t  your 
p o s i t i o n ,  b u t  th a t  is w h a t  y o u  t h i n k  Dr. F e s s l e r  . . .

R E I T M A N :  W ell, if y o u  read p a g e s  2 to 22 of h i s
m e m o r a n d u m  I t h i n k  y o u ' l l  s e e  v e r y  c l e a r l y  w h a t  he t h i n k s  a b o u t  
t h e  c l o s e  c o r p o r a t i o n s .  I'd be d e l i g h t e d  to r e a d  it to you, t i m e  
p e r m i t t i n g .  I t h i n k  it w o u l d  be a r e v e l a t i o n .  I think it ' s  a 
r e v e l a t i o n  a l s o  in his a t t i t u d e  t o w a r d  the c o r p o r a t e  form. A n d  
in my l e t t e r ,  I r e a d  th a t  m e m o r a n d u m  of P r o f e s s o r  Fessler a f t e r  . 

• •

J 0 S E F 3 S 0 N :  W h a t  d a t e  is, w h a t  m e m o r a n d u m  a r e  y o u

t a l k i n g  a b o u t ?

R E I T M A N :  A l l  right. If y o u ' l l  look at the l e t t e r  of 
M a r c h  30, 1984, it ' s  a d d r e s s e d  to you.

J O S E P H S O N :  F r o m  you.

R E I T M A N :  T h a t ' s  c o r r e c t .  All right. Do y o u  h a v e
t h a t ?

J O S E P H S O N :  I g o t  that.

R E I T M A N :  A l l  right. Well, a t t a c h e d  to that letter,
O . K., i t ' s  l a b e l e d  a p p e n d i x  1, if y o u  will. T h ere a r e  two M a r c h
30 l e t t e r s ,  Senator, M a y b e  y o u  h a v e  the w r o n g  one.

J O S E P H S O N :  Yes, O.K.

R E I T M A N :  S t a r t i n g  at page 2, t h e r e  is a d i s c u s s i o n
a b o u t  the s t a t u t o r y  t r e a t m e n t  of c l o s e l y  h e l d  business. A n d  I
t h i n k  t h i s  is a v e r y  i n t e r e s t i n g  a n a l y s i s  or m e m o r a n d u m .  I 
r e s p e c t f u l l y  d i s a g r e e  w i t h  the t h r u s t  of the comments. A n d  .'d 
be d e l i g h t e d  to go into it in m o r e  detail, but I think your i.me 
is l i m i t e d  here.
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J O S E P H S O N :  We. 1, I can s t u d y  it . . .

R E I T M A N :  I t h ink its w o r t h y .  I thi> . if y o u  d o n ' t  r e a d
it, I t h i n k  it's g o i n g  to be a d e f i n i t e  d e t r i m e n t  in t r y i n g  to
c o m e  to a n y  ki n d  of judgm e n t .

J O S E P H S O N :  O n e  q u e s t i o n  t h a t  o c c u r r e d  tc me, Mr.
F e s s l e r  a n d  Mr. R e i t m a n ,  is h o w  w a  a s s e s s  this i s s u e  of 
p r o t e c t i n g  t r a d e s m e n  a n d  t h i r d  p a r t i e s  ia the l i g h t  of 
l i b e r a l i z e d  b a n k r u p t c y  clause. I m e a n  it just seems to m e  . . .

R E I T M A N : W e l l ,  let r:.e s a y  this. Y o u  know o r i g i n a l l y  
t h e  A l a s k a  S t a t u t e s  w h i c h  also a m o d e l  a c t  r e v i s i o n  a s  I 
r e c o l l e c t ,  did p r o v i d e  t h a t  one of the c o n d i t i o n s  of o b t a i n i n g  a 
c o r p o r a t e  c h a r t e r  w a s  th a t  y o u  h a d  to h a v e  a t h o u s a n d  d o l l a r s  cf 
t a k e  in c a p i t a l  or w o r d s  to t h a t  effect. T h a t  was d e l e t e d .  I 
c a n ' t  r e c a l l  p r e c i s e l y  when.

j o s b . i o J N :  W a s  that in m o n e y  or kind?

R E I T M A N :  Yes, m o n e y  or p r o p e r t y .  A n d  that w a s  s o r t  of
a n  e n t r e e  price. A n d  t here a r e  s o m e  p e o p l e  w h o  feel t h a t  if y o u
g r a n t  l i m i t e d  l i a b i l i t y  . . . Right, exactly. T h a t  if y o u ' r e
g o i n g  to g r a n t  a, I ' m  n o t  s u g g e s t i n g  th a t  . n e c e s s a r i l y  s u p p o r t  
it, b u t  I t h i n k  t h e r e  is a r a t i o n a l  v i e w  thit if y o u ' r e  g o i n g  to 
g i v e  l i m i t e d  l i a b i l i t y  t h e r e  s h o u l d  be some pool of capital, y o u  
see, w h i c h  is a v a i l a b l e  to c r e d i t o r s .  A n d  t h e r e  is s o m e t h i n g  to 
that. On the other hand, y o u  know y o u ' r e  d e a ling w i t h  b u s i n e s s  
p e o p l e  w h e n  th e y  g r a n t  c r e d i t  a r e  s u p p o s e d  to u n d e r s t a n d  w h a t  
t h e y ' r e  doing. Th i s  h a s n ' t  se e m e d  to be a p r o b l e m  t h r o u g h o u t  the 
n a t i o n .  W e  h a v e  s t a t u t e s  d e a l i n g  w i t h  fraud. W e ' v e  g o t  the 
p i e r c i n g  of the c o r p o r a t e  v e i l  c o n c e p t  that's been a r o u n d  for a 
l o n g  time, d e s p i t e  the fa c t  that s o m e  pe o p l e  p o o h - p o o h  it a n d  s a y  
w e l l  it's too e l o n g a t e d  a p r o c e d u r e .  I think there a r e  c e r t a i n  
r i s k s  t h a t  y o u  h a v e  in d o i n g  b u s i n e s s .  This is like to c r e a t e  a
r i s k l e s s  s o c i e t y ,  c r a d l e  to grave. W e ' r e  g o ing to p r o v i d e  for
e v e r y  l i t t l e  m i s s t e p  t h a t  y o u ' r e  g o i n g  to take. A n d  in the
p r o c e s s  of d o i n g  that, w h a t  y o u ' r e  g o i n g  to c r e a t e  is a
d i s c o u r a g e m e n t  or i m p e d i m e n t  to c o m m e r c e  a n d  to business.

J O S E P H S O N :  I m a y  be c o n f u s e d .  W e ' r e  t a l k i n g  a b o u t
s e c t i o n  488 in t e r m s  of c l ose c o r p o r a t i o n s .  Is s e c t i o n  488 
l i m i t e d  to t h a t  s i t u a t i o n ?  Is it l i m i t e d  to the large . . .

R E I T M A N :  Y o u  m e a n  tha p r o p o s e d  488 . . .

J O S E P H S O N :  P r o p o s e d  188 is l i m i t e d  to any c o r p o r a t i o n .

R E I T M A N :  C o r r e c t .  Yes, as  far a s  I know is to a n y
c o r p o r a t i o n .  C l o s e  c o r p o r a t i o n  is sim p l y  a c o n cept th a t  in
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e f f e c t  r e l a x e s  s o m e  of the m o r e  for m a l  m e c h a n i s m s  or p r o c e d u r e s  
t h a t  a r e  i m p l i c i t  in the g o v e r n a n c e  of a corporation. A n d  
p a r t i c u l a r l y  deals, S e n a t o r ,  w i t h  d e a l i n g s  a m o n g  sh a r e h o l d e r s .  
A l s o  t r a n s f e r  r e s t r i c t i o n s  w h i c h  a r e  b u y - s e l l  agree m e n t s ,  w h i c h  
a r e  an e s s e n t i a l  i n g r e d i e n t  of a n y  b a r g a i n  a m o n g s  small b u s i n e s s  
p e o p l e .  T h a t ' s  a v e r y  i m p o r t a n t  con c e p t .  A n d  th a t  . . . w h a t  I 
s a i d  is t h a t  >.n the s m all c o r p o r a t i o n  area, w h a t  is a m a t t e r  of 
c o n c e r n  in the r e l a t i o n s  a m o n g  s h a r e h o l d e r s ,  for e x ample, 
t r a n s f e r  r e s t r i c t i o n s ,  b u y - s e l l  a g r e e m e n t s  d e s i g n e d  to a p p e n d  to 
a p a r t n e r s h i p  f o r m  to r e t a i n  t h e  i d e n t i t y  of the s h a r e h o l d e r s  a n d  
t h e  p e o p l e  w h o  are the e q u i t y  o w n e r s  in the . . . Now, t h o s e
t y p e s  of a r r a n g e m e n t s  are, I w o n ' t  say t h e y ' r e  peculiar, b u t  
t h e y ' r e  m o r e  apt to be u t i l i z e d  in the s m a l l  c o r p o r a t i o n  m o d e  
t h a n  t h e y  w i l l  be for l a r g e  p u b l i c l y  h e l d  c o r p o r a t i o n s .

J O S E P H S O N :  A n d  h o w  d o e s  th i s  b i l l  a f f e c t  that, t h e
b u y - s e l l ?

R E I T M A N :  SB 246?

J O S E P H S O N :  Yes.

R E I T M A N :  All right. For exa m p l e ,  if I may, I b e l i e v e  I 
s e n t  y o u  m a t e r i a l  t h a t  c o m e s  o u t  of the R e v i s e d  M o del B u s i n e s s  
C o r p o r a t i o n  A c t  for e x ample. M o r e  p a r t i c u l a r l y  s e c t i o n  6.27. L e t  
me  see if I can f i n d  it. I t hink I s e n t  this to you, but if I 
d i d n ' t  I'd l i k e  to p o i n t  it out now. Th i s  is in the R e v i s e d  
M o d e l  B u s i n e s s  C o r p o r a t i o n  Act. It's s e c t i o n  6.27; it's c a p t i o n e d  
R e s t r i c t i o n s  on T r a n s f e r  or R e g i s t r a t i o n  of S h a r e s  or O t h e r  
S e c u r i t i e s .  A n d  is a v e r y  e x t e n s i v e  p r o v i s i o n  in a model.

J O S E P H S O N :  Do the a r t i c l e s  a n d  by l a w s  i m p o s e
r e s t r i c t i o n s  . . .

R E I T M A N :  W h a t  I w a s  just g o i n g  to tell you is t h a t
t h e r e  is m u c h  m o r e  f l e x i b i l i t y  in m y  j u d g m e n t  there than in
here. Now, for e x ample, let me ju s t  p o i n t  this out if I may, o n e  
of the t o o l s  t h a t  p r a c t i t i o n e r s  h a v e  u s e d  not o n l y  in Ala s k a  b u t  
in m a n y  o t h e r  j u r i s d i c t i o n s  is a s h a r e h o l d e r s  agr e e m e n t .  Now the 
s h a r e h o l d e r s  a g r e e m e n t  h a s  run the g a m b i t  of j u d i c i a l  tolerance, 
a n d  the law is n o t  a l t o g e t h e r  clear. My u n d e r s t a n d i n g  is t h a t  
w h e r e  t h e r e  is u n a n i m i t y  a m o n g  s h a r e h o l d e r s ,  y o u  can do a g r e a t  
deal to in e f f e c t  i m p i n g e  on the n o r m s  of c o r p o r a t e  govern a n c e .  
N o w  t h a t  p a r t i c u l a r  tool, I think, is a v e r y  us e f u l  one. A n d  it
can d e a l  w i t h  tra n s f e r s ,  r e a s o n a b l e  r e s t r i c t i o n s .  F:ow in the
c o m m e n t a r y  on SB  246, m o r e  p a r t i c u l a r l y  at pa g e  37, sorry to h a v e
to get y o u  i n t o  this, but if y o u  w a n t  to g e t  so m e  of the . . .

J O S E P H S O N :  T h i s  is fun for me, it ' s  p r a c t i c i n g  l a w
a g a i n  w i t h o u t  the r e m u n e r a t i o n  . . .

R E I T M A N :  Well, join t h e  c l u b  then. All right, page 37. 
A n d  o b v i o u s l y  y o u  know w e ' r e  just in a l l  fairness, you h a v e  to
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r e a d  a g r e a t  deal m o r e  th a n  I ' m  just p o i n t i n g  out to you. B u t  
the c o m m e n t a r y ,  for ex a m p l e ,  says, and I'm a b o u t  in the m i d d l e  of 
a p age, if y o u  d o n ' t  mind, please. "While the l a n g u a g e  of 
s e c t i o n  210(2) w o u l d  n o t  p r o h i b i t  tra n s f e r  r e s t r i c t i o n s  f r o m  
b e i n g  i n t r o d u c e d  in a b y l a w  (this is r e f e r r i n g  to a r t i c l e s  of 
i n c o r p o r a t i o n )  w h i l e  the l a n g u a g e  w o u l d  n o t  p r o h i b i t  t r a n s f e r  
r e s t r i c t i o n s  fr o m  b e i n g  i n t r o d u c e d  in a bylaw, it w o u l d  h a v e  to 
be a b y l a w  a d o p t e d  by the v o t e  or consent of t h e  s h a r e h o l d e r s  a n d  
c o u l d  n o t  b i n d  s h a r e s  o u t s t a n d i n g  prior to its a d o p t i o n  w h i c h  
n e i t h e r  v o t e d  for nor c o n s e n t e d  to such a s c heme." Well, m y  
c o n c e r n  w a s  t h a t  v e r y  f r e q u e n t l y  these r e s t r i c t i o n s  w i l l  a p p e a r  
n o t  in a, t h e y  c a n ' t  a p p e a r  in a bylaw, no q u e s t i o n ,  or t h e y  can 
a p p e a r  in the a r t i c l e s ,  but t h e y  also are g o i n g  to a p p e a r  in 
s h a r e h o l d e r  a g r e e m e n t s .  I a s k e d  this q u e s t i o n  of P r o f e s s o r  
F e s s l e r ,  a n d  he  p o i n t e d  out to m e  that w e l l  t h ere is no r e f e r e n c e  
in the c o m m e n t a r y  to s h a r e h o l d e r  agreements, but the c o m m e n t s  
c o u l d  c e r t a i n l y  be e x p a n d e d  to include s h a r e h o l d e r  a g r e e m e n t s .  
N o w  m a y b e  t h a t  w i l l  a s s u a g e  me, I don't t h i n k  so. R a t her, I 
t h i n k  t h a t  the t r e a t m e n t  t h a t ' s  in the R e v i s e d  M o d e l  B u s i n e s s  
C o r p o r a t i o n  Act, a n d  m o r e  p a r t i c u l a r l y  6.27, is far m o r e  f l e x i b l e  
and u s e f u l  a n d  is m u c h  more, a n d  covers the w a t e r f r o n t  far b e t t e r  
t h a n  I b e l i e v e  is in here. T h i s  is an e x a m p l e  simply of w h e r e  I 
t h i n k  the R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  p r o v i d e s  a 
b e t t e r  v e h i c l e  for d e a l i n g  w i t h  this p a r t i c u l a r  a r e a  than does 
the p r o p o s e d  SB  246.

S t a y i n g  w i t h  m a j o r  t h e m e s  if you will, Senator, I d o n ' t  
t h i n k  t h e r e  is a n y  c o m p e l l i i n g  n e e d  that w e  m u s t  h a v e  a bi l l  this 
s e s s i o n .  N o w  I r e a l i z e  t h e r e ' s  been a lot of work put into this 
r e v i s e d  code, but I d o n ' t  t hink we have, I d o n ' t  feel a n y  
c o m p u l s i o n  to jump. W e  w a n t  to get the b e s t  product, w e  w a n t  to 
l o o k  for a l t e r n a t i v e s .  T h e  model a c t  is an e x c e l l e n t  
a l t e r n a t i v e ,  a n d  w e  s h o u l d  be c o n v i n c e d  that this p r o d u c t  which, 
i n c i d e n t a l l y ,  has been w o r k e d  upon and t here we r e  c o n t r i b u t i o n s  
h e r e  f r o m  l a w y e r s  f r o m  D e l a w a r e ,  from lawyers from New York, from 
l a w y e r s  f r o m  C a l i f o r n i a  a n d  o t h e r  big states, Texas. In fa c t  the
p r o f e s s o r  of the -------- r e p o r t e r  is a p r o f e s s o r  fr o m  the
U n i v e r s i t y  of T e x a s  L a w  S c h o o l  at H a m i l t o n  who has w r i t t e n  
e x t e n s i v e l y  in this area. A n d  I daresay th a t  if y o u  t a l k e d  to 
P r o f e s s o r  H a m i l t o n  y o u  m i g h t  g e t  slightly d i f f e r e n t  v i e w s  th a n  
y o u  g e t  f r o m  P r o f e s s o r  Fe s s l e r .

J O S E P H S O N :  L e t  me ask you a quest i o n ,  m a y b e  this is a 
f a r f e t c h e d  thing, but it m a y  e l i m i n a t e  one a s p e c t  of it. A n d  I'd 
li k e  Dr. F e s s l e r  to talk a b o u t  this, too. S u p p o s e  I w e r e  to 
h y p o t h e t i c a l l y  re t i r e  f r o m  the Senate, v o l u n t a r i l y  or o t h e r w i s e ,  
a n d  s o m e b o d y  c a m e  to me  and said we'd like to s tart a b u s i n e s s  
a n d  h a n d  you, a n d  w e ' r e  g o i n g  to put a m o n t h l y  n e w s l e t t e r  o u t  
a b o u t  g o v e r n m e n t  in A l a s k a ,  and w e ' d  like y o u  to w r i t e  a f e a t u r e  
a r t i c l e  a n d  s e r v e  as v i c e  p r e s i d e n t  of this c o r p o r a t i o n  to be 
c a l l e d  " A l a s k a  G o v e r n m e n t  R e p o r t s  Incorporated." A n d  w e ' l l  g i v e  
y o u  s o m e  s h a r e s  in the b u s i n e s s  and y o u ' r e  g o ing to do some 
e d i t o r i a l  w o r k  for us a n d  w e ’ll handle eve r y t h i n g  else. U n d e r
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the bill, w o u l d  I h a v e  to be t h i n k i n g  a b o u t  m y  l i a b i l i t i e s  u n d e r  
488 if I g o t  i n t o  s u c h  a v e n t u r e  w i t h o u t ,  I w a n t e d  to do it as a 
s e r v i c e  or I w a n t e d  . . . W o u l d  I h a v e  to be t h i n k i n g  a b o u t
p o t e n t i a l  e x p o s u r e ,  c o n t i n g e n t  l i a b i l i t y  anyway.

REIITMAN: L e t  me a n s w e r  this way. First, l e t ' s  take out 
e v e n  the g r a n t i n g  of an e q u i t y  inter e s t .  L e t ' s  s u p p o s e  y o u  d o n ' t  
ev e n  g i v e  t h e m  a n y  equity. W e l l ,  I w o u l d  say y o u  b e t  your b o o t s  
y o u  b e t t e r  b e t  c o n c e r n e d .  I t h i n k  y o u  b e t t e r  r e a d  488 a n d  s e e  
w h a t  it does for you, b e c a u s e  y o u ' r e  g o i n g  to be s u r p r i s e d .  A n d  
l e t  m e  say s o m e t h i n g  else. I know, J e r r y  Kurtz s a i d  t h a t  h e ' s  
n e u t r a l  on 488 * . .

J O S E P H S O N :  I d o n ' t  t hink he  sa i d  that, he s a i d  i t  c o u l d  
be s e v e r a b l e .

R E I T M A N :  I've h e a r d  h i m  say h e ' s  n e u t r a l  o n  it. He 
t h i n k s  t h a t ' s  the p o s i t i o n  t h a t  h a s  to be d ecided. A p p a r e n t l y  
the c o m m i s s i o n  f e e l s  q u i t e  s t r o n g l y  b e c a u s e  th e y  pi 488 in 
there. Of c o u rse, n o w  I s u p p o s e  it ' s  kind of a t h r o w  away. In 
o t h e r  w o r d s  I g e t  the m e s s a g e  n o w  y o u  know you k n o c k  it out, we 
w o n ' t  f i g h t  y o u  on it to sa v e  our bill. But I t hink y o u ' v e  g o t  a 
b i g g e r  p r o b l e m  than 488 in here, S e nator.

J O S E P H S O N :  Do h a v e  a n y t h i n g  el s e  y o u  w a n t  to add r i g h t
now?

R E I T M A N :  W e l l ,  I'd li k e  to, I think it's i m p e r a t i v e ,  I 
r e a l l y  do, a n d  I, in all f a i r n e s s  to P r o f e s s o r  Fes s l e r ,  I see 
time is r u n n i n g  •' o u t . I think you o u g h t  to re a d  that p a g e s  2 
t h r o u g h  22 of t h a t  m e m o r a n d u m  b e c a u s e  it n o t  o n l y  g i v e s  y o u  a 
f l a v o r  of c l o s e  c o r p o r a t i o n s ,  you g e t  a flavor of P r o f e s s o r  
F e s s l e r ' s  a t t i t u d e  on c o r p o r a t i o n s .  A n d  I think it's i m p o r t a n t  
b e c a u s e ,  a n d  the r e a s o n  for it, if y o u  d o n ' t  mind, Sen a t o r ,  t h e r e  
is for e x a m p l e  at, let m e  see if I can find it qui c k l y .  T h e r e  is 
a p h r a s e  in o n e  of the m e m o r a n d u m .  I wi s h  I c o u l d  put my f i n g e r  
on it about,, w e ll, it ' s  a r e f e r e n c e  to g i v i n g  the key to the 
p e n t h o u s e  of the thoug h t s .  It c o m e s  r i g h t  fr o m  P r o f e s s o r  
F e s s l e r ' s  m e m o r a n d u m .  It's an o l d  saw. But the c o n c e r n  I have, 
S e n a t o r ,  is th a t  the a t t i t u d e  h e r e  of that t h e r e  are a l l  k i n d s  of 
m i s c o n d u c t  g o i n g  on in Ala s k a  a n d  d i r e c t o r s  a r e  n o t  to be 
tr u s t e d ,  o f f i c e r s  a r e  n o t  n e c e s s a r i l y  to be trusted, w e ' v e  g o t  to
p r o t e c t .  You know, w e ' r e  g o i n g  to p r o t e c t  the consumer, y o u
know, let us e :  it. A n d  th a t  p e r m e a t e s  the statute, a n d  I t h ink
t h a t ' s  the w r o n g  p h i l o s o p h y .  I d o n ' t  s h a r e  those c o n c e r n s .  I 
think t h e r e  a r e  abuses, sure t h e r e  are abuses. T h e r e  a r e  a b u s e s  
u n d e r  the t i g h t e s t  s t a t u t e  y o u  can d r a f t  a n d  th a t ' s  w h y  w e  h a v e  
them.

J O S E P H S O N :  W e  just d i s c u s s e d  the h y p o t h e t i c a l  of the
small g r o u p  that w a n t s  to p u b l i s h  a m o n t h l y  ne w s  letter. W h a t  
a b o u t  the q u e s t i o n  of a m a j o r  i n v e s t o r  who w a n t s  to come in w i t h  
us a n d  say s t a r t  a n  a i r l i n e  in c o m p e t i t i o n  w i t h  A l a s k a  A i r l i n e s ?
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A n d  h e  has the c h o i c e  of d o m e s t i c  A l a s k a  i n c o r p o r a t i o n  or a 
f o r e i g n  c o r p o r a t i o n  c h a r t e r e d  s o m e w h e r e  e l s e  I s uppose. I w o u l d  
a s s u m e  that if HB 343 we r e  e n a c t e d  w i t h  488 t h a t  that i n v e s t o r ' s  
a t t o r n e y s  w o u l d  say y o u  m a y  w a n t  to i n c o r p o r a t e  in the S t a t e  of 
W a s h i n g t o n  or C a l i f o r n i a  or s o m e p l a c e  . . .

F E S S L E R :  Senator, if 488 w e r e  a p p l i e d  to o f f i c e r s  a n d  
d i r e c t o r s  of a f o r e i g n  c o r p o r a t i o n  doing b u s i n e s s  in A l a s k a ,  d o e s  
it m e a n  the b i l l  le f t  A l a s k a  c i t i z e n s  u n p a i d ?

J O S E P H S O N :  O.K. It w o u l d n ' t  h a v e  a c h o i c e  of
i n c o r p o r a t i o n .  Well, in that i n s t a n c e  w o u l d  t h e r e  be a n y
t e n d e n c y  n o t  to do b u s i n e s s  in A l a s k a  at a l l  b e c a u s e  of the
p o t e n t i a l  e x p o s u r e  of the o f f i c e r s  if the e c o n o m i c  v e n t u r e  w e n t  
b e l l y  up? A n d  if t h a t ' s  so, is that g o o d  p o l i c y .  I m e a n  it m a y  
be g o o d  p o l i c y  b e c a u s e  you r-’-otect the A l a s k a  c r e d i t o r s  or it m a y  
n o t  be g o o d  p o l i c y  b e c a u s e  y o u  leave u n d o n e  s o m e  i m a g i n a t i v e
v e n t u r e  th a t  w o u l d  b e n e f i t  A l a s k a ' s  e c onomy. I d o n ' t  know the 
a n s w e r  to that.

R E I T M A N :  S e n a t o r ,  m a y  I an s w e r  t h a t  q u e s t i o n  a l i t t l e  
d i f f e r e n t l y ?

J O S E P H S O N :  Sure.

R E I T M A N :  You ask the q u e s t i o n  a s s u m i n g  488 w a s  e x c i s e d  
in the bill, l e t ' s  a s s u m e  th a t  the you k n o w  t h e  t h r o w  a w a y  is 
a d o p t e d ,  I d o n ' t  t h ink the l e g i s l a t u r e  will. M y  p e r s o n a l  o p i n i o n  
is I w o u l d  be real s u r p r i s e d  if the l e g i s l a t u r e  a d o p t e d  488. B u t  
l e t ' s  s u p p o s e  the l e g i s l a t u r e  buys ex c i s i n g  4 8 8  a n d  a d o p t i n g  the 
r e s t  of S B  246 . . . All right. I've h e a r d  a c o u p l e  of
e x p e r i e n c e d  p r a c t i t i o n e r s  here, and w e  do h a v e  so m e  e x p e r i e n c e d  
p r a c t i t i o n e r s  h e r e  in the b u s i n e s s  area, e v e n  if t h e s e  ten 
p e o p l e ,  ten l a w y e r s  on this c o m m i t t e e  h a v e  a fair a m o u n t  of 
e x p e r i e n c e ,  i n c l u d i n g  a r e a s  that I h a v e n ' t  h a d  t h a t  m u c h  
e x p e r i e n c e .  A n d  t h e r e ' s  one ch a p  that's h a d  a fa i r  a m o u n t  of 
s e c u r i t i e s  w o r k  w h i c h  I d o n ' t  think I've d o n e  b u t  a s m a t t e r i n g  
of. A n d  i n c i d e n t a l l y  I d o n ' t  think a n y  of the ten of us h a s  h a d  
the e x p e r i e n c e ,  the v a r i e d  e x p e r i e n c e  a n d  e x p o s u r e ,  t h a t  the 
m e m b e r s  of this A m e r i c a n  Bar A s s o c i a t i o n  g r o u p  h a v e  had. T h e y ' v e  
h a d  m o r e  e x t e n s i v e  e x p e r i e n c e .  But if I w e r e  a d v i s i n g  a s m a l l  
A l a s k a n  c o r p o r a t i o n ,  a s i d e  fr o m  488 now, all right, a n d  y o u  h a d  
S B  246, I w o u l d  look very, v e r y  h a r d  at. n o t  using, n o t  
i n c o r p o r a t i n g  th a t  g r o u p  in a n o t h e r  j u r i s d i c t i o n .  Of course, 
o b v i o u s l y  q u a l i f y i n g  t h e m  to do b u s i n e s s  in A l a s k a .  W h y ?  B e c a u s e  
t h e  rest of SB 246 to repeat is not as u t i l i t a r i a n ,  as f l e x i b l e ,  
a n d  as s y m p a t h e t i c ,  if you will, to the n e e d s  of the u s e r s  of 
t h a t  p a r t i c u l a r  b u s i n e s s  form.

J O S E P H S O N :  A l l  right. T h a n k  you, Mr. R e i t m a n .  Dr.
F e s s l e r .

FESSLER: Well, Senator, you can first comment to the
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r e c o r d  t h a t  I p r o b a b l y  look m o r e  f r u m p y  th a n  ra d i c a l .  I a m  the 
i n d i v i d u a l  d e s c r i b e d  at  g r e a t  l e n g t h  in Mr. R e i t m a n ' s  l e t ter, a n d  
I a m  the i n d i v i d u a l  w h o  Mr. A b b o t t  as c h a i r m a n  of the c o m m i t t e e  
w a s  d o u b t l e s s  m o v e d  to se e k  to h o l d  h a r m l e s s  a g a i n s t  the 
a c c u s a t i o n s  in Mr. R e i t m a n ' s  le t t e r  in the .statement th a t  he  
read.

T h e r e  a r e  a nu m b e r  of things w h i c h  I w o u l d  l i k e  to 
c o m m e n t  on, but I a m  m o s t  a n x i o u s  to r e s p o n d  a n d  e n t e r  i n t o  a 
d i a l o g u e  w i t h  y o u  on m a t t e r s  of y o u r  concern. If I c o u l d  I'd 
l i k e  to ta l k  a b o u t  t h e s e  i deas a n d  if t h e y ' r e  n o t  o n e s  t h a t  
i n t e r e s t  you, t h e n  I'll talk a b o u t  o t h ers. It s e e m s  to m e  
l e g i t i m a t e  to f i r s t  ta k e  u p  the quest i o n ,  is t h e  c o d e  r e v i s i o n  
c o m m i s s i o n ^  p r o d u c t  unique. H a d  y o u  b e e n  h a n d e d  a s u g g e s t e d  
p i e c e  of l e g i s l a t i o n  which, for w h a t e v e r  reason, is so w i t h o u t  
p r e c e d e n t  t h a t  it w o u l d  c r e a t e  for A l a s k a  a s o r t  of i n s u l a r  
c o r p o r a t i o n s  c o d e  th a t  o t her p e o p l e  w o u l d  fi n d  d i f f i c u l t  to 
u n d e r s t a n d  a n d  off p u t t i n g  b e c a u s e  of t h e i r  lack of f a m i l i a r i t y  
w i t h  it. A n  a n c i l l i a r y  c h a r g e  that is l e v e l e d  is t h a t  the c o d e  
r e f l e c t s  the p e c u l i a r  bi a s e s  of w h i c h  I h a v e  s o m e h o w  m a n a g e d  to 
c o n v i n c e  the A l a s k a n s  w h o  h a v e  w o r k e d  to e m p l o y  my s e r v i c e s  o v e r  
t h e  l a s t  four ye a r s .  I w i l l  ask th a t  t h e r e  be i n c o r p o r a t e d  in 
th e  r e c o r d  the c h a r t  w h i c h  is p r e p a r e d  which, cr a c k s  a n d  m a k e s  
q u i t e  g r a p h i c  the p a t e r n i t y  of e v e r y  p r o v i s i o n  of this s t a t u t e .

W e  w i l l  b e g i n  b y  n o t i n g  that t h ere is o n l y  o n e  
p r o v i s i o n  of the s t a t u t e  w h i c h  is r e p e a t e d  in two o t h e r  p l a c e s  
w h i c h  is w i t h o u t  an  a b i l i t y  to t r a c e  its p a t e r n i t y  to the la w s  of 
o t h e r  j u r i s d i c t i o n s  i n c l u d i n g  the m o d e l  act, a n d  th a t  is t h e  
p r o v i s i o n  w h i c h  the l e g i s l a t u r e  r e c e n t l y  i n s e r t e d  r e g a r d i n g  t h e  
d i s c l o s u r e  of a l i e n  a f f i l i a t e s  a n d  a l i e n  c o n t r o l  p e r s o n s  w h i c h  
w a s  a p a r t i c u l a r  v a l u e  j u d g m e n t  m a d e  by the l e g i s l a t u r e  w h i c h  t h e  
c o d e  r e v i s i o n  c o m m i s s i o n  d e c l i n e d  to q u e s t i o n  b e c a u s e  of its 
r e c e n t  o r i g i n ,  a l e g i s l a t i v e  v a l u e  j u d g m e n t  w h i c h  is e x c o r i a t e d  
as  b e i n g  u n n e c e s s a r y ,  a n d  the c o m m i s s i o n  is twice t a k e n  to task 
in s u b c o m m i t t e e s  or task f o r c e  r e p o r t  for its f a i l u r e  to 
e l i m i n a t e  t h e s e  r e c e n t  things. So, is this a s t r a n g e  act. No, 
sir, n o t  if y o u  r e a d  it. It is a c c o m p a n i e d  by a c o m m e n t a r y  w h i c h  
h a s  a s o u r c e ,  w h i c h  e x p l a i n s  the impact upon e x i s t i n g  A l a s k a  
s t a t u t o r y  law, i d e n t i f i e s  the s t a t u t o r y  bases, i n d i c a t e s  w h e r e  
m o d i f i c a t i o n s  of t h ose s t a t u t o r y  b a s e s  h a v e  been for e v e r y  s i n g l e  
p r o v i s i o n .  O n e  o n l y  wishes, as a p e r s o n a l  aside, t h a t  t h e s e  
m a t t e r s  h a d  b e e n  re a d  be f o r e  they we r e  c h a r a c t e r i z e d .  I t h i n k  
t h a t  f o r t u n a t e l y  y o u r  s t a f f  a n d  Mr. B u t l e r  h a v e  t a k e n  the time 
a n d  the t r o u b l e  to r e a d  this docum e n t ,  ra t h e r  than to s p e a k  a b o u t  
it in g e n e r a l i t i e s .

So the A C C  is not unique. N o w  is it a c a r b o n  co p y  of 
e x i s t i n g  A l a s k a  law. No, sir, it is not. A l t h o u g h  as y o u  w i l l  
see in the v e r y  f i r s t  column the t r acking of the i m p a c t  o n  
e x i s t i n g  A l a s k a  l a w  is done w i t h  r e g a r d  to every sec t i o n .  T h i s  
is bec a u s e ,  a n d  o n e  can find no m o r e  e l o q u e n t  s t a t e m e n t  for the 
r e a s o n  as  to w h y  it is not a c a r b o n  copy of e x i s t i n g  A l a s k a  law,
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than the b o o k  w h i c h  Mr. R e i t m a n  h a s  t h r u s t  u p o n  y o u  w i t h  the zeal 
of s o m e o n e  c o n v e r t e d  to a n e w  religion. A n d  this b i b l i c a l  te x t  
w h i c h  s e t s  f o r t h  the r e a s o n s  w h y  the A m e r i c a n  Bar A s s o c i a t i o n ' s  
c o m m i t t e e  on c o r p o r a t e  laws h a s  cho s e n  to en g a g e  in its w o r k
b e g i n n i n g  at  R o m a n  15, that's the page and n o t  the s c r i p t u r a l
c i t a t i o n ,  s e t s  f o r t h  the m a j o r  c h a n g e s  in the c o n c e p t s  of 
c o r p o r a t e  l a y  t h i n k i n g  that h a v e  taken p l a c e  since 1969. N o w
t h o s e  c h a n g e s  w o u l d  be i n t e r e s t i n g  to c o n t r a s t  w i t h  the m a j o r
t h r u s t  of the r e f o r m s  w h i c h  the c o m m i s s i o n  in its i n d e p e n d e n t  
w o r k  h a s  c o m e  u p  w i th. You w i l l  n o t i c e  t h a t  the f i r s t  m a j o r  
c h a n g e  n o t i c e d  h e r e  d e a l s  w i t h  f i n a n c i a l  p r o v i s i o n s .  W h a t  h a s  
h a p p e n e d  is t h a t  the S t a t e  of C a l i f o r n i a  s p e n d i n g  a p p r o x i m a t e l y  
t h r e e  y e a r s  in the g e s t a t i o n  p r o c e s s  in 1 9 7 7  came u p  w i t h  a 
c o r p o r a t i o n s  c o d e  w h i c h  for the f i r s t  time b r o k e  w i t h  all the 
t r a d i t i o n a l  c o n c e p t s  of l e gal a c c o u n t i n g  a n d  s u b s t i t u t e d  v e r y
s i m p l e  a n d  e a s i l y  u n d e r s t o o d  c o n c e p t s  of w h e n  it was l i c i t  for a 
c o r p o r a t i o n  to m a k e  a d i s t r i b u t i o n  of its a s s e t s  to its 
b e n e f i c i a l  o w n e r s  a n d  w h e n  it w a s  . . . [TAPE CHANGE] C o n c e p t s  of 
l e gal a c c o u n t i n g  f o l l o w s  C a l i f o r n i a  by u s ing a surplus, e x c u s e  
me, a r a t i o  b e t w e e n  a s s e t s  a n d  l i a b i l i t i e s  a s  a v e r y  
s t r a i g h t f o r w a r d  a p p r o a c h ,  a n d  this is, of course, the v e r y
p r o v i s i o n  w h i c h  the A l a s k a  Co d e  R e v i s i o n  C o m m i s s i o n  h a d  e m b r a c e d
s o m e  two y e a r s  a g o  w h e n  in its p r o v i s i o n  on f i n a n c i a l s  w h i c h  are 
i n t r i g u i n g l y  r e v i e w e d  by one of the task f o rce mem b e r s ,  Mr. 
B r u n d i n ,  s e t s  f o r t h  the v e r y  p r o v i s i o n  n o w  e m b r a c e d  by the
R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  Act.

B. S t a n d a r d  of c a r e  for d i r e c t o r s  a n d  o f f i c e r s .  T h e  
ACC, the A l a s k a  C o r p o r a t i o n s  Code, w e r e  the l e g i s l a t u r e  to a d o p t  
the c o m m i s s i o n ' s  r e c o m m e n d a t i o n ,  a n t i c i p a t e s  and a l s o  d e f i n e s  
s t a n d a r d s  of c a r e  for d i r e c t o r s  a n d  o f f i c e r s  w i t h d r a w i n g  this 
f r o m  the r e a l m  of conjecture: w h e r e  it is c u r r e n t l y  u n d e r  A l a s k a  
law„

P r i n c i p l e s  r e l a t i n g  to d e r i v a t i v e  litig a t i o n .  T h e r e  
h a v e  b e e n  m a j o r  c h a n g e s .  A l a s k a  has the d u b i o u s  d i s t i n c t i o n  of 
b e i n g  o n e  of two A m e r i c a n  s t a t e s  w h ich h a s  no s t a t u t e  o n  
d e r i v a t i v e  a c t i o n s .  T h e  task f o r c e  s u g g e s t s  we s t a y  in th a t  
p o s i t i o n ,  s i n c e  the R e v i s e d  M o del B u s i n e s s  C o r p o r a t i o n  A c t  l a u g h s  
a t  such a n o n s e n s i c a l  idea. You w i l l  no t i c e  that the task f o rce 
report, t h e r e f o r e ,  is at v a r i a n c e  a g a i n  w i t h  the v e r y  d o c u m e n t  
w h i c h  t h e y  are u r g i n g  be the s u b s t i t u t e  for the work d o n e  by the 
A l a s k a n s  w h o  w o r k e d  u p  this code n o w  p e n d i n g  in the l e g i s l a t u r e  
over a p e r i o d  of f o u r  years.

J O S E P H S O N :  W h a t  y o u’re te l ling me is that b e t w e e n  their 
w r i t t e n  m a t e r i a l  a n d  the M o del B u s i n e s s  C o r p o r a t i o n  Act, that 
t h e r e  a r e  d i s c r e p a n c i e s .

F E S S L E R :  T h e r e  is heresy, sir. Yes, the b i b l e  isn't 
f o l l o w e d  at all. A n d  I wi l l  -vide your committee, b e c a u s e  I 
t h i n k  it is n e c e s s a r y  w i t h  a s e c t i o n  by s e c t i o n  r e s p o n s e  w h i c h  
al s o  c o m p a r e s  to the R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  Act, the
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r e c o m m e n d a t i o n ?  of the task force. I w a n t  to be v e r y  clear. As
I r e a d  the r e c o m m e n d a t i o n s  of the task force, I f o u n d  some
i n t e r e s t i n g  ideas. T h e r e  are some i d eas t h e r e  w h i c h  I b e l i e v e  
w o u l d  i m p r o v e  n o t  o n l y  the bi l l  w h i c h  w e  h a v e  p r o p o s e d ,  b u t  also 
the R e v i s e d  M o d e l  B u s i n e s s  Corporation. Act. I b e l i e v e ,  h owever, 
t h a t  o n e  c a n n o t  c o m e  a w a y  w i t h  a fair r e a d i n g  of the w o r k  of the 
task f o r c e  w i t h  the c o n c l u s i o n  that t here h a s  be e n  g e n e r a t e d  s o m e  
r e a s o n  to s t o p  t h e  l e g i s l a t i v e  d e v e l o p m e n t  of the A l a s k a  
C o r p o r a t i o n s  Code. To s t u d y  it, to r e f i n e  it, to r e v i s e  it, to
a m e n d  it, t h a t ' s  p a r t  of the l e g i s l a t i v e  p r ocess. T h e  code
r e v i s i o n  c o m m i s s i o n  h a s  t o  m y  k n o w l e d g e  n e v e r  b e e n  f a i r l y  
s u s c e p t i b l e  of a c h a r g e  of h a n d i n g  a b i l l  to t h e  l e g i s l a t u r e  w i t h  
t h e  i m p e r i o u s  a t t i t u d e  t h a t  y o o  h a d  to t a k e  this t h ing lock, 
s t o c k  a n d  b a r r e l .  T h e r e  a r e  no •‘L'-hrow a way" p r o v i s i o n s  in this 
b i l l  to m y  k n o w l e d g e .  T h a t  a g a i n  is s o m e  of the t e r m i n o l o g y  
i n j e c t e d  b y  Mr. R e i t m a n .  B u t  there a ’-e ke e n  s e n s i b i l i t i e s  that 
t h e  c o m m i s s i o n ' s  l e g i s l a t i v e  task is to p r o p o s e  l e g i s l a t i o n ,  it 
is t h e  l e g i s l a t u r e ' s  d u t y  to d i s p o s e  of t > ose p r o p o s a l s .

W e  h a v e  b e e n  a n d  I was p e c u l i a r l y  o f f e n d e d  b y  the 
s t a t e m e n t  in the l e t t e r  of t r a n s m i t t a l  by Mr., B l o c k  t h a t  I w a s  
u n a v a i l a b l e  in a t i m e l y  m a n n e r .  That, sir, s i m p l y  is n o t  true. 
A n d  if t h e r e  a r e  i n d i v i d u a l s  in this a u d i e n c e  whc a r e  o f f e n d e d  by 
h a v i n g  t h a t  la c k  of a c c u r a c y  p o i n t e d  out, the o f f e n s e  li e s  wi t h 
t h e  i n a c c u r a c y  n o t  w i t h  the a c c u s a t i o n .  I c o n t i n u e  to r e m a i n  
w i l l i n g  b e c a u s e  it is m y  r e s p o n s i b i l i t y .  I h a v e  a st r o n g 
i n t e r e s t  in s e e i n g  A l a s k a  get, along w i t h  Mr. R e i t m a n ,  the best 
p o s s i b l e  c o r p o r a t i o n s  c o d e  y o u  can have. Now, w o u l d  i t  be w i s e  
for A l a s k a  to s i m p l y  a d o p t  the R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  
Act. Mr. R e i t m a n  is o f f e n d e d  by the use of the p h r a s e  in C h a i r m a n  
A b b o t t ' s  l e t t e r  of t r a n s m i t t a l  to S e n a t o r  R a y  th a t  the f i r s t
A l a s k a  B u s i n e s s  C o r p o r a t i o n  A c t  w a s  off the rack. A n d  y e t  t h e r e
is n o t  m u c h  t a i l o r e d  a b o u t  a s k i n g  you to take a gr a y  co m b  o u t  of 
a b r o w n  e n v e l o p e  a n d  s i m p l y  enact it b e c a u s e  it c a m e  from 
C h i c a g o .

T h e r e  a r e  i n d e e d  a n u m b e r  of v e r y  d i s t i n g u i s h e d  l a w y e r s  
w h o  a r e  o n  the B u s i n e s s  L a w  Section* but Mr. R e i t m a n  is c o n f u s e d  
if h e  is r e p r e s e n t i n g  t h a t  th e y  are the i n d i v i d u a l s  w h o  in 
d e l i b e r a t e  b o d y  h a v e  sat d o w n  and p a s s e d  upon e\ll of the 
p r o v i s i o n s  of the e x p o s u r e  draft. The e x p o s u r e  d r a f t  is
b a s i c a l l y  a n d  e s s e n t i a l l y  the wo r k  of a c o l l e a g u e  of mine,
P r o f e s s o r  R o b e r t  H a m i l t o n ,  a t  the U n i v e r s i t y  of Texas. I g o t  to 
k n o w  B o b  f a i r l y  w e l l  w h e n  I w a s  i n v i t e d  to t each at the 
U n i v e r s i t y  of T e x a s  as a v i s i t o r  and h a d  a n  of f i c e  d i r e c t l y  
a c r o s s  the h a l l .  It is, of course, n o t e d  t h a t  t here are no 
A l a s k a n s  on t h a t  p a r t i c u l a r  com m i t t e e .  Th i s  b i l l  is n o t  now the 
law in a n y  j u r i s d i c t i o n .  W h e n  y o u  read the ta s k  f o r c e  c o n t i n u e d  
l a u d i n g  of the M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  a n d  the fact that 
it is w i d e s p r e a d  a m o n g  j u r i s d i c t i o n s ,  a s t a t e m e n t  w h i c h  has 
e l e m e n t s  of t r u t h  a b o u t  it as Mr. Kurtz n o t e d  for you, p l e a s e  
u n d e r s t a n d  th a t  t h o s e  a r e  r e f e r r i n g  to the h i s t o r i c a l  M odel 
B u s i n e s s  C o r p o r a t i o n  Act. The c o n t i n u i n g  u t i l i t y  is now i m p e a c h e d
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by  t h e  f r a m e r s  of the R e v i s e d  M odel B u s i n e s s  C o r p o r a t i o n  Act. How 
l o n g  it w i l l  be, or w h a t  s t a t e  w i l l  h a v e  the d i s t i n c t i o n  of 
b e c o m i n g  t h e  f i r s t  t o  a d o p t  the R e v i s e d  M o d e l  B u s i n e s s
C o r p o r a t i o n  Act, w e  do n o t  know. It c o u l d  c o n c e i v a b l y  be, if Mr. 
R e i t m a n  is co r r e c t ,  th a t  it o u ght to be A l a s k a .  But i t  is n o t  n o w  
t he l a w  in a n y  j u r i s d i c t i o n .

Y o u  w i l l  read s t a t e m e n t s  in the ta s k  f orce r e p o r t  w h i c h  
indicat* t h a t  it is h i g h l y  d e s i r a b l e  that A l a s k a  h a v e  a s t a t u t e  
w h i c h  is c o n g r u e n t  w i t h  the laws of o t h e r  j u r i s d i c t i o n s .  Y o u  
w i l l  h a v e  a s t a t u t e ,  sir, c o n g r u e n t  w i t h  the l a w s  of o t h e r  
j u r i s d i c t i o n s ,  i n c l u d i n g  the mfijor c o m m e r c i a l  j u r i s d i c t i o n  on
w h i c h  m u c h  A l a s k a  b u s i n e s s  depends, the S t a t e  of C a l i f o r n i a  
o r g a n i z e d  a l o n g  the v e r y  useful m o d e  set out by the S t a t e  of N e w  
Y ork, w e r e  the l e g i s l a t u r e  to f o l l o w  the r e c o m m e n d a t i o n s  of the 
co d e  r e v i s i o n  c o m m i s s i o n  and a d o p t  this bill. So far f r o m
p a i n t i n g  y o u r s e l f  i n t o  a corner, it w o u l d  be m y  c o n s i d e r e d
j u d g m e n t  t h a t  y o u  w o u l d  be m o v i n g  y o u r s e l f  i n t o  the m a i n s t r e a m  of 
the t h i n k i n g  of c o r p o r a t e  t h o u g h t  w e r e  the S e n a t e  to g r a n t  
f a v o r a b l e  c o n s i d e r a t i o n ,  the J u d i c i a r y  C o m m i t t e e  a n d  th e n  o n  the 
f l o o r  to the r e c o m m e n d a t i o n s  of the Labor a n d  C o m m e r c e  C o m m i t t e e ,  
w h i c h  has r e p o r t e d  t h i s  bill forward.

Now, o n e  p r o b l e m  that does e x ist w h i c h  I w o u l d  urge is
a g o o d  r e a s o n  to t h i n k  a long time b e f o r e  s t i c k i n g  w i t h  the
s u g g e s t i o n  that y o u  m e r e l y  a t t e m p t  to f o l l o w  suit or indeed bid 
b e c a u s e  y o u  w o u l d  b e  l e a d i n g  the su i t  h e r e  w i t h  r e g a r d  to the 
R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  Act. T h e  e x i s t i n g  M o d e l
B u s i n e s s  C o r p o r a t i o n  A c t  has been a d o p t e d  in m a n y  s t a t e s
i n c l u d i n g  t h e  b a s i s  of the law of O r e g o n  a n d  W a s h i n g t o n .  It h a s  
a l s o  b e e n  j u d i c i a l l y  i n t e r p r e t e d  in t h o s e  m a n y  s t a tes.
U n f o r t u n a t e l y ,  the j udicial i n t e r p r e t a t i o n  of that act is 
f r e q u e n t l y  not in one mind. T h e r e  a r e  c r n t r a d i c t o r y
i n t e r p r e t a t i o n s  w h i c h  render the p r o v i s i o n s  of w h a t  a p p e a r s  to be 
a s i n g u l a r  s t a t u t e  h a v i n g  a c a c o p h o n y  of d i f f e r e n t  j u d i c i a l  
v iews.

J O S E P H S O N :  Y o u  know, as I r e m e m b e r  the u n i f o r m  act as 
i n t e r p r e t e d  in o n e  j u r i s d i c t i o n  was s u s c e p t i b l e  to the sa m e 
i n t e r p r e t a t i o n  e l s e w h e r e .

F E S S L E R :  Indeed, the U n i f o r m  C o m m e r c i a l  Code h a s  a
p r o v i s i o n  in it by w h i c h  the l e g i s l a t u r e  c o m m e n d s  the d e s i r e  of 
m a i n t a i n i n g  u n i f o r m i t y  to the trial c o u r t s  of its s t a t e  . , ,

J O S E P H S O N :  B u t  tne m odel acts do n o t  c o n t a i n  . , .

F E S S L E R :  T h e y  have never a s p i r e d  t o  such a thing. A n d  
one of the: r e a s o n s  th a t  w e ' v e  spent a g r e a t  deal of ti m e
d e v e l o p i n g  t h e s e  c o m m e n t a r i e s ,  b e c ause y o u  see w e ' v e  c a r r i e d  
f o r w a r d  so m u c h  of the model act, it w o u l d  be s i lly not to. B u t  
w e ' v e  a l s o  t r i e d  to id e n t i f y  w h e r e  there are d i v e r g e n t  l ines of 
c a s e  law i n t e r p r e t a t i o n  to c h a r a c t e r i z e  the lue j u d g m e n t s  w h i c h
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t h o s e  b a s i c  l i n e s  of case l a w  i n t e r p r e t a t i o n  e m b r a c e .  A n d  t h e n  
to s t a t e  for the l e g i s l a t u r e  that in a d o p t i n g  t h i s  a c t  t w e n t y  
so m e  y e a r s  a f t e r  w e ' v e  d o n e  it the f i r s t  time, it is the 
i n t e n t i o n  of the l e g i s l a t u r e  to s a n c t i o n  and a p p r o v e  the
f o l l o w i n g  l i n e  of cases. In other words, to m a k e  a c h o ice. So 
that a t r i a l  j u d g e  in A l a s k a  who has v e r y  l i t t l e  a p p e l l a t e
p r e c e d e n t  law to g o  w i t h  in i n t e r p r e t i n g  the m o d e l  act is n o t  
f o r c e d  to s p e n d  a g r e a t  deal of time a n d  g e n e r a t e  s u b s t a n t i a l
f e e s  for a t t o r n e y s  w h o  a r e  in go o d  faith p e d d l i n g  W e s t  V i r g i n i a ' s  
v i e w  on th i s  topic* as a g a i n s t  a n  i n t e r m e d i a t e  c o u r t  of a p p e a l s  
in Fl o r i d a ,  as a g a i n s t  a r a t h e r  o b t u s e  d e c i s i o n  of the s u p r e m e  
c o u r t  of S o u t h  D a k o t a .  My job was to t r y  a n d  g a t h e r  t h o s e  
d i v e r g e n t  l i n e s  a n d  to i n t e r p r e t  them. A n d  that is o n e  of the 
w o r k  p r o d u c t s  w h i c h  the l e g i s l a t u r e  h a s  t h e  o p p o r t u n i t y  to ta k e  
a v a i l  of. P r o f e s s o r  H a m i l t o n  c a n d i d l y  c o n c e d e s  t h a t  h e  did n o t
u n d e r t a k e  to do that. T h a t  that w a s  s i m p l y  too l a r g e  a task.

J O S E P H S O N :  P r o f e s s o r  Hamilton, t h e  r e p o r t e r  . . .

F E S S L E R :  Yes, t h e y ' r e  not g o i n g  to t r y  a n d  r e s o l v e  the 
f i r e  f i g h t s  a n d  d i s p u t e s  th a t  they do a d m i t  e x i s t  in the 
d e c i s i o n a l  l a w  w h i c h  has g r o w n  up a r o u n d  the m o d e l  act. Ev e n  in
i n s t a n c e s  w h e r e  the m odel act is e s s e n t i a l l y  r e p e a t i n g  itself.
As  I say, it w o u l d  be s i l l y  for any of us to b e l i e v e  that w e
w o u l d  h a v e  to r e i n v e n t  the wheel.

Now, t h e r e  has be e n  a lot of d i s c u s s i o n  a b o u t  s e c t i o n
4 88  . . .

J O S E P H S O N :  E x c u s e  me, Professor, s h o u l d  the l e g i s l a t u r e  
a d o p t  the bill, s o m e t h i n g  l i k e  the f o r m  w e  h a v e  it, y o u  w o u l d  
r e c o m m e n d  p e r h a p s  t h a t  the c o m m e n t a r y  be a p a r t  of the 
l e g i s l a t i v e  h i s t o r y  or . . .

F E S S L E R :  Yes, indeed, your c o l league, S e n a t o r  Mul c a h y ,  
m a d e  the p o i n t  in the Labo.. a n d  C o m m e r c e  C o m m i t t e e  t h a t  it w o u l d  
be wise. I b e l i e v e  he u s e d  the t e r m  a c o n c u r r e n t  r e s o l u t i o n  be 
a d o p t e d  to r e c o g n i z e  the c o m m e n t s  a n d  to g i v e  them t h e  s t a t u s  or 
l e g i s l a t i v e  hi s t o r y .  T h a t  I think w o u l d  bo a very, v e r y  u s e f u l  
s t e p  in g u i d i n g  A l a s k a  p r a c t i t i o n e r s .  T h e r e  si m p l y  is no n e e d  to 
h a v e  e v e r y  one of t h e s e  m a t t e r s  ca s t  into d o u b t  w h e n  t h e y  c o u l d  
in a s e m i n a l  lo o k  a t  the b u s i n e s s  law r e c o g n i z e  th a t  w e ' r e  
t a l k i n g  n o t  o n l y  a b o u t  s t a t u t o r y  law, but w e ' r e  t a l k i n g  a b o u t  
d e c i s i o n a l  law as w e l l  w h i c h  g r o w s  up a n d  is i n f l u e n c e d  the 
s ta t u t e .

If I m i g h t  for a m o m e n t  on the topic of l i m i t e d  
l i a b i l i t y .  I t n i n k  y o u  put y o u r  finger on my b a sic p r o b l e m  h e r e  
w h e n  y o u  n o t e d  th a t  t h e  c o r p o r a t i o n  as w e  c u r r e n t l y  r e c o g n i z e  it 
as it w a s  r e f l e c t e d  in the m o d e l  act w h e n  it w a s  o r i g i n a l l y  
d r a f t e d  w a s  c o n c e i v e d  as a m e a n s  of g a t h e r i n g  c a p i t a l  f r o m  
p a s s i v e  i n v e s t o r s  to put it in the h a nds of a d y n a m i c  m a n a g e m e n t  
w h i c h  w o u l d  then go out a n d  m a k e  jobs and m a k e  o p p o r t u n i t i e s  in
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t he m a r k e t p l a c e .  I u r g e  y o u  along w i t h  Mr. R e i t m a n  to r e a d  the 
m e m o r a n d u m ,  the b a c k g r o u n d  m e m o r a n d u m  w h i c h  my o f f i c e  f u r n i s h e d  
a l o n g  w i t h  all o t h e r  b a c k g r o u n d  m e m o r a n d u m  to the m e m b e r s  of the 
ta s k  force, a n d  w h i c h  they are all s i t ting in J u n e a u  a n d  
a v a i l a b l e  to yo u r  s t a f f  as well. Mr. Reitman, how e v e r ,  is
e x t o l l i n g  a v e r y  d i f f e r e n t  a n i m a l  w h e n  he s p e a k s  of c l o s e
c o r p o r a t i o n s .  H e ' s  s p e a k i n g  of a c o r p o r a t i o n  o w n e d  by one or two 
p e r s o n s  w h o  i n t e n d s  to gather c a p i t a l  from no d i s t a n t  s o u r c e  
w h a t s o e v e r .  A  c o r p o r a t i o n  which, a c c o r d i n g  to Mr. R e i t m a n ' s  v i e w  
of the wo r l d ,  s h o u l d  be a l l o w e d  to r e l a x  the o b s e r v a n c e  of a n y  
n o r m s  of c o r p o r a t e  e x i stence. W o n ' t  have m e e t i n g s ,  w o n ' t  do 
a n y t h i n g .  W h a t  w i l l  it then do. P r e s i d e n t  R e a g a n  a n d  the 
C o n g r e s s  h a s  p r e t t y  w e l l  e l i m i n a t e d  m o s t  of the f e d e r a l  tax 
a d v a n t a g e .  W h e n  y o u  r e a d  my m e m o r a n d u m  you w i l l  f i n d  i t  in th a t 
s e n s e  p r o p h e t i c .  It w o u l d n ' t  be v e r y  sen s i b l e  to h a v e  m e  p a y i n g
$ 4 , 0 0 0  in t a x e s  o n  o n e  in c o m e  b e c a u s e  I call m y s e l f  D a n  F essler,
Inc. A n d  you, b e c a u s e  you are just p l a i n  J o e  J o s e p h s o n ,  p a y i n g  
$ 1 4 , 5 0 0  in t a x e s  o n  the i d e n t i c a l  f e d e r a l  income. T h a t ' s  the w a y  
it w a s  b e f o r e  the C o n g r e s s  two y e a r s  ago b e g a n  to r e v i s e  the 
I n t e r n a l  R e v e n u e  Code. L i m i t e d  l i a b i l i t y  is t h e r e f o r e ,  a c c o r d i n g  
to Mr. R e i t m a n ' s  own v i e w  of the world, the rea s o n  for my p u t t i n g  
inc. a f t e r  my name.

Now, o n e  m a n ' s  l i m ited l i a b i l i t y  is a n o t h e r  m a ^ ' s  
u n p a i d  bill. The e c o n o m i c  im p a c t  a n a l y s i s  w h i c h  w e  w e r e  t o l d  as 
g o i n g  to be f o r t h c o m i n g  fr o m  the task force is one w h i c h  o c c u p i e s  
a p a r a g r a p h ,  a n d  I i n v i t e  you to read it. It talks a b o u t  the oil 
of the f u t u r e  b e ing the a b i l i t y  to mo v e  capital a r o und. Well, I 
am  p e r f e c t l y  s y m p a t h e t i c  to corpor a t i o n s .  The n o t i o n  that I a m  
not w o u l d  m a k e  it r a t h e r  strange the way I h a v e  s p e n t  my 
p r o f e s s i o n a l  career. But perhaps b e c a u s e  I wo r k  w i t h  a lot of 
s t u d e n t s  w h o  ask a lot of questions, long b e f o r e  C l a r a  p h r a s e d  
the m a t t e r  for W e n d y ' s ,  began to look at  some of t h e s e  o n e  a n d  
two m a n  c o r p o r a t i o n s  wi t h  no formal matters w h i c h  ca.i be 
s u c c e s s f u l l y  k n o c k e d  over when u sing the a l t e r  ego or 
i n s t r u m e n t a l i t y  t h e o r i e s  by c r e d i t o r s  who have the a m o u n t  of 
m o n e y  to h i r e  a t t o r n e y s  to do so. But the l i t t l e  f e l l o w s  v/ho 
don't, of c o u rse, th e y  can't pierce the c o r p o r a t e  veil. T h e r e  
n e v e r  h a s  b e e n  a t  the a p p e l l a t e  level in A l a s k a  a s u c c e s s f u l  
p i e r c i n g  of the c o r p o r a t e  veil. It's been t ried twice. So to 
s u g g e s t  that small c r e d i t o r s ,  the targets of p r o t e c t i o n  under 
s e c t i o n  488, a r e  c u r r e n t l y  well p r o v i d e d  is s o m e t h i n g  the 
l e g i s l a t u r e ,  I t h ink m o s t  of the m e m b e r s  i n c l u d i n g  t h e  16 
b r o t h e r s  and s i s t e r s  t h a t  you have w h o  are lay p e o p l e ,  w i l l  h a v e  
a f a i r l y  d e c e n t  idea about..

A n d  p l e a s e  n o t e  this, s e c tion 488 you h a d  i n d i c a t e d  in 
o ne l i n e  of q u e s t i o n i n g  to one jf the witnesses, I b e l i e v e  it w a s  
C o m m i s s i o n e r  Kurtz, coul ‘.'t j creditor under e x i s t i n g  law ask 
for the p e r s o n a l  g u a r a n t e t 5 of an o f f i c e r  and d i r e c t o r .  A n d  the 
a n s w e r ,  of course, is yes. But under s e c t i o n  438, the 
c o r p o r a t i o n  is a l s o  q u i t e  free to c onfront c r e d i t o r s  w i t h  the 
fact th a t  it w i l l  ask c r e d i t o r s  to w a i v e  the l i a b i l i t y  w h i c h  is
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c r e a t e d  p r e s u m p t i v e l y  u p  to $25,000 per the c r e d i t o r  u n d e r  
s e c t i o n  488, a n d  ask h i m  to w a i v e  it. A n d  if he d o e s  so in  
w r i t i n g ,  i t ' s  gone. It's gone.

J O S E P H S O N :  T h a t  w o u l d  be kind of a n  a l a r m i n g  thing,  
though, to go to a s u p p l i e r  a n d  say I w a n t  to o r d e r  300 w i d g e t s ,  
a nd the s u p p l i e r  sa y s  w o n d e r f u l ,  we ha v e  the b e s t  w i d g e t s  in t h e  
wo r l d .  A n d  t h e n  y o u  say oh b y  the way, I a m  an o f f i c e r  of t h e  
corpoi a tion a n d  I w a n t  y o u  to sign th i s  f o r m  w a i v i n g  m y  
i n d i v i d u a l  r e s p o n s i b i l i t i e s  . . .

F E SSLER: C e r t a i n l y ,  it f o c u s e s  h i s  i d e a  o n  t h e
p r a c t i c a l  ri s k  y o u  a r e  a s k i n g  h i m  to take, i s n ' t  it?

J O S E P H S O N :  A s  a p r a c t i c a l  matter, t h a t ' s  n o t  g o i n g  to 
h a p p e n  v e r y  often. W ell, I h e a r  w h a t  y o u ' r e  saying. B u t  l e t  m e  
just ask this. I ' m  g r a t e f u l  th a t  y o u  are here, Dr., for t h i s
kind of e x c h a n g e ,  b u t  . . .

FES S L E R :  By  the way, I'll be in Juneau, sir, n e x t
w e ek. W e  d o n ' t  h a v e  c l a s s e s  a w e e k  from, t h i s  c o m i n g  M o n d a y  a n d  
c o u l d  m e e t  w i t h  a n y  i n t e r e s t e d  p a r t i e s  i n c l u d i n g  m e m b e r s  of t h e  
task f o r c e  at th a t  t i m e  to e n g a g e  in a d i a l o g u e  . . .

J O S E P H S O N :  Y o u  s a y  th a t  one p e r s o n ' s  l i m i t e d  l * a b ? l i t y
is a n o t h e r  p e r s o n ' s  unpaid, bill w h i c h  is a g o o d  w a y  of p u t t i n g  
it. But t h e n  on  the other hand, t h e r e  s e e m s  to be s o m e
c o u n t e r v a i l i n g  p o l i c y  a b o u t  e n c o u r a g i n g  p e o p l e  in the p r i v a t e  
sector to take r i s k s  a n d  . . . its c o u r s e  as a c o n s e q u e n c e
s o m e t i m e s  o ther p e o p l e  g e t  s t u c k  wi t h  t h o s e  risks. B u t  t h e r e  
w i l l  he s o m e  f o r m s  of e c o n o m i c  a c t i v i t y  that w i l l  be u n d e r t a k e n  
if the. e is l i m i t e d  l i a b i l i t y .  I'm p o s i t i v e  of this, a n d  w h i c h
w i l l  no be t a k e n  if t h e r e  is no l i m i t a t i o n  on l i a b i l i t y .  Is
that p r o b a b l y  fair to say?

F E SSLER: Yes, but it's n o t  h i s t o r i c a l l y  fair to say. 
You see, h i s t o r i c a l l y  c o r p o r a t i o n s  did n o t  h a v e  the n o t i o n  t h a t  
one p e r s o n  c o u l d  b e c o m e  a c o r p o r a t i o n .  H i s t o r i c a l l y  c o r p o r a t i o n s  
did not h a v e  the v e r y  low c a p i t a l i z a t i o n  r e q u i r e m e n t s .  
H i s t o r i c a l l y  t h ere w a s  no r e l a x a t i o n  w i t h  r e s p e c t  to s h a r e h o l d e r  
a g r e e m e n t s  or t h i n g s  of t h i s  m a t t e r ,  w h a t  h a s  h a p p e n e d  is that, 
a n d  it's h u m a n  nature, i n d i v i d u a l s  doing b u s i n e s  in the c o r p o r a t e  
f o r m  h a v e  w a n t e d  m o r e  a n d  m o r e  of the b e n e f i t s  w h i l e  a t  the s a m e  
time w i s h i n g  to p a y  l e s s  a n d  le s s  heed to t h e  e x a c t i o n s  w h i c h  
h i s t o r i c a l l y  h a v e  b e e n  a s k e d  of p e o p l e  w h o  w a n t e d  t h o s e
b enef i t s .  A n d  so the s u g g e s t i o n  w h i c h  488 p r e s e n t s  y o u r
J u d i c i a r” C o m m i t t e e  w i t h  is the o p p o r t u n i t y  to lo o k  to s e e
w h e t h e r  or not in n o w  l o o k i n g  at  the m a t t e r  in its e n t i r e  p i c t u r e
it w o u l d  be w i s e  in a n y  w a y  to r e d r e s s  that ba l a n c e .

J O S E P H S O N :  B u t  438 g o e s  b e y o n d  the o n e  or two p e o p l e  .
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F E S S L E R :  I n d e e d  it does, sir. Incited it does.

J O S E P H S O N :  So th a t ' s  my  point. S o m e o n e ' s  l e a v i n g  o u t  
S E C  type p r o b l e m s .  S o m e o n e  comes to me a n d  says w e ' r e  g e t t i n g  
t o g e t h e r  a g r o u p  of i n v e s t o r s  because w e  think t h a t  at  J o n e s  
C r e e k  57 m i l e s  out of A n c h o r a g e  there may be the El Do r a d o  g o l d  
m ine. A n d  w e ' r e  a s k i n g  e v e r y b o d y  to chip in some d o l l a r s  a n d  
h e r e  is, a n d  w e ' r e  g o i n g  to use the c o r p o r a t e  form. 488 w o u l d  
p e r h a p s  b e  a f u r t h e r  d a m p e n i n g  down of t h a t  kind of a c t i vity, 
w o u l d n ' t  i t ?

F E S S L E R :  W e l l ,  as to the investors it w o u l d  n o t  b e c a u s e  
u n l i k e  t h e  N e w  Y o r k  m o d e l  w h i c h  imposes t h e  l i a b i l i t y  for t h e  
u n p a i d  c l a i m s  of e m p l o y e e s  on the ten l a r g e s t  s h a r e h o l d e r s ,  
w h e t h e r  t h e y  a r e  a c t i v e  in the business or not. S e c t i o n  488 
s u g g e s t s  i m p o s i n g  n o  l i a b i l i t y  on s h a r e h o l d e r s  per se a t  all. 
T h a t  the t h o u g h t  w s a  b e t t e r  to h a v e  the l i a b i l i t y  c o n s e q u e n c e s  on 
t h o s e  w h o  a r e  a c t u a l l y  r u n n i n g  the business ana . . .

J O S E P H S O N :  P a s s i v e  m e m b e r s  don't h a v e  to w o r r y  . . .

F E S S L E R :  P a s s i v e  m e m b e r s  have no c o n c e r n  at  all.
Indeed, a l a r g e  s h a r e h o l d e r  w h o  is not a n  officer or d i r e c t o r  
w o u l d  h a v e  no  l i a b i l i t y  here. It is t h e  o f f i c e r s  and the 
d i r e c t o r s  w h o  w o u l d  h a v e  the l i a b i l i t y  under s e c tion 488 b e c a u s e  
th e y  are t h e  o n e s  w h o  go out and enter into contracts. A n d  then 
I think y o u ' d  h a v e  to h a v e  ask yourself, well, w o u l d  it be 
p r u d e n t i a l  in h a v i n g  t h e m  s cale back the level of c o m m i t m e n t s  
t h e y  m a k e  w i t h  p e r s o n s  w h o  w o u l d  have the b e n e f i t  of the 
p r o t e c t i o n  of s e c t i o n  488 to realize that if c o r p o r a t e  a s s e t s  
p r o v e  i n s u f f i c i e n t ,  then thejr own assets up to $25,000 in a 
j o i n t  a n d  s e v e r a l  .liability setting w o u l d  be a v a i l a b l e  to th i s 
d e f i n e d  c l a s s  of c r e d i t o r s .

J O S E P H S O N :  Per creditor.

F E S S L E R :  A b s o l u t e l y .  We have r e p e a t e d l y  ma d e  the
s t a t e m e n t  t h a t  the $ 2 5 , 0 0 0  is per creditor. Further, that it 
c a n n o t  be, t h a t  $ 2 5 , 0 0 0  l i m i t a t i o n  c a n n o t  be e v a d e d  by my 
a s s i g n i n g  to y o u  an i n t e r e s t  in the claim. It is a n o n d i v i s i b l e  
i n t e r e s t  p e r  c r e d i t o r .  Again, the $25,000 f i g u i e  w a s  the f i g u r e  
w h i c h  w a s  s e t  h e r e  in the commis s i o n .  I c a n  telL y o u  the g e n e s i s  
of it. T h e  f i g u r e  w a s  k i c k e d  around. It w a s  h i g h e r  at one time, 
l o w e r  in a n o t h e r  in d i s c u s s i o n .  And then the t h o u g h t  was w e l l  
h o w  m u c h  m o n e y  r e a l l /  h a s  to be at stake b e f o r e  you c o u l d  ev e r 
get a l a w y e r  interes' ed in l i t i g a t i n g  a p i e r c i n g  of the c o r p o r a t e
veil. W e l l ,  for a four, fi\ 2 or ten t h o u s a n d  dollar c l a i m  it
w o n ' t  h a p p e n ,  S e n a t o r .  It jusi. w o n ' t  happen. A n d  so that figure, 
as Mr. B u t l e r  a s k e d  in h i s  m e m o r a n d u m  to t h e  c o m m i s s i o n  to w h i c h  
I r e s p o n d e d ,  t h a t  f i g u r e  of course is m a l l e a b l e .  It c ould be
m a d e  l a r g e r ,  it c o u l d  be m a d e  smaller. But I do a g r e e  with Mr.
R ei t m a n ,  I s u p p o s e  on m o r e  a r e a s  than w o u l d  h a v e  ever e m e r g e d  in
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t h i s  c o l l o q u y ,  b u t  I do a g r e e  in one a r e a .  T h a t  th i s  is
s o m e t h i n g  w h i c h  t h e  l e g i s l a t u r e  s h o u l d  take a v e r y  h a r d  l o o k  at.
A n d  I g u e s s  I m e r e l y  r e s e n t  a n y  i m p l i c a t i o n  t h a t  it has b e e n
a n y t h i n g  o t h e r  th a n  w i d e l y  touted. This w a s  the t o p i c  of the
t a l k  I g a v e  to the A l a s k a  Bar A s s o c i a t i o n  c o n v e n t i o n  in 1982. 
A g a i n  in the R o t a r y  C l u b s  a r o u n d  A n c h o r a g e .  A g a i n  by v i d e o t a p e  
a n d  in p e r s o n  in 1 9 8 2  in D e c e m b e r .

J O S E P H S O N :  O.K. Well, I w a s  as k i n g  t h i s  q u e s t i o n  b e f o r e  
y o u  ca m e  to the w i t n e s s  s t a n d  r e g a r d i n g  b a n k r u p t c y .  T h e  
c r e d i t o r s  a n d  b u s i n e s s  p e o p l e  I t a l k e d  to w e r e  m e a n t  the ea s e  
w i t h  w h i c h  d e b t s  a r e  d i s c h a r g e d  in b a n k r u p t c y .  A n d  I g u e s s  w h a t  
I ’m  seeing h e r e  is an e f f o r t  to p r o v i d e  c r e d i t o r s  w i t h  p r o t e c t i o n  
w h e n  they d e a l  w i t h  A l a s k a  c o r p o r a t i o n s  on t h e  o n e  hand, a n d  t h e  
p r e s e n t  f e d e r a l  p o l i c y  w h i c h  s e e m s  to e a s e  the w a y  in w h i c h  
d e b t o r s  rid t h e m s e l v e s  of t heir o b l i g a t i o n s .  In t h a t  light, is 
t h i s  all f u t i l e  a n y w a y ?  A r e  the c r e d i t o r s  s t i l l  g o i n g  to g e t  a n y  
p r o t e c t i o n  s i n c e  i t ' s  so e a s y  to d i s c h a r g e  y o u r  de b t s ?

F E S S L E R :  W e l l ,  if the c o r p o r a t i o n  is  d e c l a r i n g  i t s e l f  
b a n k r u p t  or f o r c e d  i n v o l u n t a r i l y  in t o  b a n k r u p t c y ,  it w o u l d  r e m a i n  
to be seen d e f i n i t i v e l y  how f e d e r a l  law w o u l d  c o o r d i n a t e  w i t h  
s e c t i o n  488 s h o u l d  the A l a s k a  l e g i s l a t u r e  a d o p t  it. The g e n e r a l  
c o o r d i n a t i o n  p o l i c y  is t h e n  that the as s e t s  of the b a n k r u p t  w o u l d  
be a u g m e n t e d  by  all l i a b i l i t i e s  t h a t  the b a n k r u p t  is a b l e  to 
a s s e r t  e i t h e r  p r i m a r i l y  or s e c o n d a r i l y .  So t h a t  it w o u l d  n o t  be 
a f u t i l e  act. B u t  it w o u l d  s i m p l y  m e a n  t h a t  the a s s e t s  of t h a t  
b a n k r u p t  w o u l d  be a u g m e n t e d  to the e x t e n t  p e r m i t t e d  u n der s e c t i o n  
488 under s t a t e  law. If t h e r e  ev e r  w e r e  o b v i o u s l y  a c o n f l i c t  
b e t w e e n  s t a t e  a n d  f e d e r a l  law in the b a n k r u p t c y  field, f e d e r a l  
l a w  w o u l d  n a v e  p r i m a c y .

J O S E P H S O N :  I ' m  not s u r e  I know w h a t  y o u  m e a n  L'r
a u g m e n t a t i o n  in t h i s  c a s e  . . .

F E S S L E R :  W e l l ,  let us say th a t  I run Fat C h a n c e
C o r p o r a t i o n ,  a n d  i t ' s  now b e e n  run into t h e  g r o und. It h a s  a 
h u n d r e d  t h o u s a n d  d o l l a r s  in o u t s t a n d i n g  l i a b i l i t i e s ,  and i t  h a s  
two t h o u s a n d  d o l l a r s  in a s s ets. N o w  the q u e s t i o n  th a t  t h e
b a n k r u p t c y  c o u r t  h a s  to d e t e r m i n e  a r e  w h a t  a r e  the real d i m e n s i o n  
of t h e  a s s e t s  of F a t  C h a n c e  C o r p o r a t i o n  and a r e  a v a i l a b l e  to the 
c r e d i t o r s .  A n d  it is the task of the b a n k r u p t c y  r e f e r e e  n o w  
b a n k r u p t c y  j u d g e  to m a k e  t h o s e  d e t e r m i n a t i o n s .  If h e  saw s e c t i o n  
488 on the s t a t e  books, th e n  y o u  see the c r e d i t o r s  w h o  w e r e
p r o t e c t e d  u-.der t h a t  w o u l d  be g i v e n  an a u g m e n t a t i o n  of the 
b a n k r u p t ' s  a s s e t s .  In o t her w o r d s  it w o u l d  n o t  d i s c h a r g e  the 
l i a b i l i t y  of the i n d i v i d u a l s  w h o  w o u l d  h a v e  th i s  s e c o n d a r y  
lia b i l i t y .

J O S E P H S O N :  T h e y  can be r e m a n d e d  in s o m e  f o r m  to the
a s s e t s  of the d i r e c t o r s  or o f f i c e r s .

F E S S L E R :  Yes. N o w  y o u  h a d  a s k e d  a l s o  a n d  it m i g h t  for



ti m e  r e a s o n s  be b e t t e r  if I s u b m i t t e d  to y o u  in w r i t i n g  a l i s t  of 
c e r t a i n  of the a r t i c l e s ,  e x c u s e  me, of the p r o v i s i o n s  of the A C C  
w h i c h  w o u l d  a f f o r d  g r e a t e r  p r o t e c t i o n  to s t o c k h o l d e r s .  If I c a n  
I w o u l d  be h a p p y  to p r o v i d e  th a t  to the c o m m i t t e e  in w r i t i n g ,  a n d  
I w i l l  a l s o  f o r w a r d  co p i e s  to the memb e r s  of t h e  task force.

J O S E P H S O N :  All right. T h ank you.

F E S S L E R :  Tf t h e r e  are no other q u e s t i o n s ,  t h a n k  you,
sir.

J O S E P H S O N :  W e  h a v e  now h e a r d  from a l l  w h o ' v e  a s k e d  to 
be h e a r d  e x c e p t  f r o m  Mr. Eggers.

E G G E R S :  W h a t ' s  y o u r  pleasure, S e n a t o r ,  do y o u  w a n t  to 
l i s t e n  to m e  for f i v e  m i n u t e s  or . . . For the r e c o r d  m y  n a m e  is 
K e n n e t h  E g g e r s .  A n d  f i r s t  of a l l  let me s t a t e  t h a t  I felt t h a t  
t o d a y  w a s  n o t  g o i n g  to be a f o r m a l  h e a r i n g  b u t  ra t h e r  w a s  g o i n g  
to be a m e e t i n g  b e t w e e n  the co d e  revision c o m m i s s i o n  a n d  c e r t a i n  
m e m b e r s  of t h e  bar a s s o c i a t i o n  w h o  ha v e  taken a n  intc rest in the 
p r o d u c t  of the co d e  r e v i s i o n  commission. S o  I ' m  n o t  r e a l l y  
p r e p a r e d  w i t h  a f o r m a l  s t a t e m e n t .

J O S E P H S O N :  By the w a y  a f t e r  I leave if t h e  r e s t  of y o u  
w a n t  to sit a n d  ch a t  a b o u t  this, go a h e a d  . . .

E G G E R S :  W e ll, y o u ' v e  s t o l e n  some w o r d s  f r o m  my m o u t h  
b e c a u s e  q u i t e  f r a n k l y  a f ter h e a r i n g  the c o m m e n t s  of J o h n  A b b o t t ,  
I d o n ' t  t h i n k  I w a n t  to sit d o w n  with Mr. A b b o t t  a n d  t r y  to 
d i s c u s s  it. I do take his c o m m e n t s  very p e r s o n a l .  I do t a k e  
t h e m  as an a t t a c k  on my int e g r i t y .  A n d  for the record, b e c a u s e  I 
do o p p o s e  a d o p t i o n  of SB 246 , I w o u l d  like to s t a t e  w h e r e  I a m  
c o m i n g  f r o m  if y o u  will.

I ' v e  p r a c t i c e d  in A l a s k a  for e l e v e n  years. H a v e  
n u m e r o u s  c l i e n t s  w h o  are corpor a t i o n s ,  a n d  I w o r k  w i t h  the 
c o r p o r a t i o n  c o d e  on if not a d a i l y  basis on a w e e k l y  basis. I ' m  
p r o u d  that I ' m  p a r t  of this so c a l l e d  self a p p o i n t e d  c o m m i t t e e .  
T h e  m e m b e r s  of the b>r h a v e  b e e n  c r i t i c i z e d  o v e r  the y e a r s  for 
n o t  v o l u n t e e r i n g  t h e i r  time, a n d  that's e x a c t l y  w h a t  each of us 
a r e  doing. A s  far as I am aware, nob o d y  on this so c a l l e d  se l f  
a p p o i n t e d  c o m m i t t e e  is b e i n g  c o m p e n s a t e d  by c l i e n t s  or 
o t h e r w i s e .  A n d  the o n l y  re a s o n  we are h e r e  is b e c a u s e  w e  are 
i n t e r e s t e d  i n  the s t a t u t e  t h a t  is being c o n s i d e r e d  by the 
l e g i s l a t u r e .  I've p r o b a b l y  s p e n t  twenty h o u r s  of my time on this  
p a r t i c u l a r  p r o j e c t ,  a n d  I'm sure that others h a v e  d o n e  the same, 
if not more. I b e l i e v e  th a t  Mr. Reit m a n  p r o b a b l y  a p p r o a c h e s  a 
h u n d r e d  h o u r s  or b e t ter. I've h a d  confe r e n c e s  w i t h  him, a n d  ju s t  
o n  the b a s i s  of t h o s e  c o n f e r e n c e s  I know that h e ' s  s p e n t  a g r e a t  
de a l  of time.

* I c h ink s o m e  of the ill w i l l  that may h a v e  d e v e l o p e d  is 
b e c a u s e  y o u  know, I s p e a k  ju s t  for myself, but I a m  s o m e w h a t  of a

-  3 1  -



j o h n n y - c o m e - l a t e l y . A n d  I h a v e r I know, a p o l o g i z e  to Mr. A b b o t t  
i n f o r m a l l y  b e c a u s e  if th a t  is w h a t ' s  c a u s i n g  h i s  p r o b l e m s  w i t h  m y  
a c t i o n s .  A n d  n o w  f o r m a l l y  I w i l l  a p o l o g i z e  to h i m  in his 
c a p a c i t y  as c h a i r m a n  of the code r e v i s i o n  c o m m i s s i o n ,  to J e r r y  
Kurtz, P r o f e s s o r  F e s s l e r  and a n y  o t h e r  m e m b e r s  of t h a t  c o m m i t t e e  
that a r e  o f f e n d e d  by the fact th a t  w h e r e  h a v e  I be e n  for the l a s t  
two or t h r e e  y e a r s .  But I h a v e  to l i v e  by t h e  adage, b e t t e r  l a t e  
t h a n  n e v e r .

In t h e  i n t e r e s t  of time, t h e r e  h a s  b e e n  a c o m m i t t e e  
h e a r i n g ,  j o i n t  c o m m i t t e e  hea r i n g ,  by t h e  H o u s e  J u d i c i a r y  a n d  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e s  o n  F e b r u a r y  2 4 th, a n d  t h a t  has b e e n  
t r a n s c r i b e d  a n d  Mr. K e l l y  w i l l  b e  s u b m i t t i n g  to y o u  a c o p y  of 
t h a t  t r a n s c r i p t  a n d  I w o u l d  li k e  t h a t  to be i n c o r p o r a t e d  in t o  the 
r e c o r d  if y o u  w o u l d .

M y  c o n c e r n  is that I p e r c e i v e  the p r o p o s e d  s t a t u t e  to 
be a u n i q u e  bill c o n t r a r y  to w h a t  o t h e r s  m a y  h a v e  said. A n d  I 
s a y  t h a t  if y o u  l o o k  at the letter of t r a n s m i t t a l  to C h a i r m a n  
Ray, I t h i n k  an  a c c u r a t e  -c h a r a c t e r i z a t i o n  of  t h a t  l e t t e r  is as 
th e y  say, i t ' s  n o t  the New York, it's n o t  the C a l i f o r n i a  bi l l  a n d  
i t ' s  n o t  the m o d e l  act. Well, to m e  I t h i n k  an  a p t  
c h a r a c t e r i z a t i o n  of w h a t  w e  h a v e  t h e n  is a u n i q u e  bill.

J O S E P H S O N :  It's u n i q u e  b u t  i t ' s  e c l e c t i c ,  I g u ess
t h a t ' s  . . .

E G G E R S :  I b e l i e v e  that t h a t  is the case. A n d  th e n  so 
w h a t  a r e  w e  g o i n g  to have, v e ' r e  g o i n g  to h a v e  a u n i q u e  bill 
w h i c h  Ov.r s u p r e m e  c o u r t  is p r o b a b l y  g o i n g  to put a un i q u e  
i n t e r p r e t a t i o n  on. A n d  that does c o n c e r n  m e  a s  a p r a c t i t i o n e r .  
In the l a s t  two or t h r e e  y e a r s  I've b e e n  c o n t a c t e d  by some m a j o r  
c o r p o r a t i o n s  t h a t  w e r e  i n t e r e s t e d  in d o i n g  w o r k  in A l a s k a .  A n d  
n o r m a l l y  the f i r s t  q u e s t i o n  t h a t  they ask i s  w h a t  is your tax 
s t r u c t u r e .  A n d  th e n  the s e c o n d  q u e s t i o n  t h e y  ask is is t h e r e  
a n y t h i n g  u n i q u e  that we s h o u l d  be a w a r e  of a b o u t  d o i n g  b u s i n e s s  
in A l a s k a .

W h a t  I w o u l d  like to see, a n d  I d o n ' t  k n o w  if the 
l e g i s l a t u r e  as a l e g i s l a t u r e  or the J u d i c i a r y  C o m m i t t e e  as a 
c o m m i t t e e  c o u l d  do this is q u i t e  f r a n k l y  I do feel m o r e  
c o m f o r t a b l e  w i t h  the m o d e l  act, O.K., b u t  I ' m  n o t  r e a d y  to a d o p t  
it. A n d  I ’m n o t  asking, and I'm s p e a k i n g  f o r  m y s e l f .  A n d  I 
t h i n k  e v e r y b o d y  on  the c o m m i t t e e  is d o i n g  t h e  same, s p e a k i n g  for 
t h e m s e l v e s .  I ' m  n o t  asking y o u  to a d o p t  the m o s t  c u r r e n t  
e x p o s u r e  d r a f t  of the m o d e l  act, but I t h i n k  w h a t  w o u l d  m a k e  me  
feel m o r e  c o m f o r t a b l e  is if the c o d e  r e v i s i o n  c o m m i s s i o n  w o u l d  
take the m o d e l  act, a n d  I t h i n k  t h a t  it w i l l  be f i n a l l y  sig n e d  
off on h e r e  w i t h i n  the next c o u p l e  m o n t h s .  A t  l e a s t  that's my 
u n d e r s t a n d i n g .  T a k e  that a n d  th e n  use t h a t  a s  the m e d i u m  a n d  
p o i n t  out w h e r e  A l a s k a  is d i f f e r e n t ,  w h e r e  t h e  p r o p o s e d  code 
r e v i s i o n  c o m m i s s i o n  differs. A n d  t h e n  if I can see t hose 
d i f f e r e n c e s ,  I w o u l d  feel m e r e  c o m f o r t a b l e .  I've e x a m i n e d  the
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p r o p o s e d  s tatute. I've e x a m i n e d  the c o m m e n t a r y .  A n d  i n  r e a d i n g  
t h o s e  two, a n d  l i k e  I say t w e n t y  h o u r s  I ' m  su r e  based u p o n  the 
t i m e  th a t  the c o m m i s s i o n  that J e r r y  Kurtz a n d  John A b b o t t  and 
P r o f e s s o r  F e s s l e r  se n t  that, th a t ' s  p r o b a b l y  m a y b e  o n e - t e n t h  of 
the a m o u n t  rf time. Or m a y b e  one percent, I don't know, of the 
time t h a t  t i e y ' v e  spent, a n d  I r e a l i z e  t h a t  t h a t ' s  n o t  a g r e a t  
de a l  of time. It's a g r e a t  deal of time o u t  of my pract i c e ,  but 
o v e r a l l  it m a y  n o t  be a g r e a t  deal of time. B u t  in th a t  t i m e  in 
l o o k i n g  at  it, I a m  u n a b l e  to f i g u r e  out if y o u  w i l l  w h e r e  the 
d i f f e r e n c e s  lie. A n d  I t h i n k  t h a t ' s  s o m e t h i n g  the l e g i s l a t u r e  
s h o u l d  be c o n c e r n e d  w i th.

i
I d i s a g r e e  t h a t  s e c t i o n  488 y o u  kn o w  stands al o n e .  I 

t h i n k  s o m e b o d y  s a i d  t h a t  it s t a n d s  alone, or that"s ju s t  my 
c h a r a c t e r i z a t i o n  of w h a t  th e y  said. I really, I g uess p r i o r  to 
J o h n  A b b o t t ' s  c o m m e n t s  I w o u l d  h a v e  t h o u g h t  th a t  it w a s  n o t  a red 
h e r r i n g ,  n o w  I ' m  r e a l l y  s t a r t i n g  to w o n d e r  if it was n ' t  t h r o w n  in 
t h e r e  s o r t  of as a set up. B u t  I'm g l a d  t h a t  they p u t  it in 
there, b e c a u s e  t h a t  is w h a t  a t t r a c t e d  p e o p l e ' s  a t t e n t i o n  . . .
[TAPE CHANGE] A n d  so I w a n t  to m a k e  it v e r y  clear that it is not 
my p o s i t i o n  th a t  if y o u  d e l e t e  s e c t i o n  488 t h a t  then I h a v e  no 
f u r t h e r  p r o b l e m s  w i t h  the co d e  b e c a u s e  that c e r t a i n l y  is not tr u e  
a n d  it is n o t  a c c u r a t e .

B u t  l e t  m e  j u s t  say s o m e t h i n g  a b o u t  s e c tion 488, a n d  I 
w i l l  be brief. I t h i n k  that as a p o l i c y  in this state w e  do w a n t  
to e n c o u r a g e  v e n t u r e  capital, we do w a n t  to e n c o u r a g e  g o o d  p e o p l e  
to s e r v e  as d i r e c t o r s  a n d  o f f i c e r s  on the corporation, a n d  I 
t h i n k  that this will, s e c t i o n  488, wi l l  be a d i s i n c e n t i v e  to that 
goal. I b e l i e v e  th a t  w e  are p r e s e n t l y  p r o t e c t e d  fr o m  f r a u d  by 
c a s e  law, a n d  I s t a n d  to be c o r r e c t e d  but I ' m  a l m o s t  c e r t a i n  
w i t h i n  t h e  la s t  o n e  or two y e a r s  c o n t r a r y  to what P r o f e s s o r  
F e s s l e r  said, I think our s u p r e m e  c o urt h a s  up h e l d  a c a s e  o u t  of 
S o u t h e a s t e r n  w h e r e  the lower c o u r t  had p i e r c e d  the c o r p o r a t e  
veil. A n d  I feel f a i r l y  c o m f o r t a b l e ,  but you know I s t a n d  to be 
c o r r e c t e d  on that. N o w  to the e x t e n t  the l e g i s l a t u r e  a n d  the 
c o m m i s s i o n  m a y  be c o n c e r n e d  a b o u t  f r a u d  or f r a u d u l e n t  
c o r p o r a t i o n s ,  y o u  know the type of peo p l e  w h o  set up t h e s e  
f r a u d u l e n t  c o r p o r a t i o n s ,  they are the same type of p e o p l e  that 
w i l l  h a v e  no q u a l m s  a b o u t  doing b u s i n e s s  as a p a r t n e r s h i p  or as a 
s o l e  p r o p r i e t o r s h i p  a n d  w a l k i n g  over to the b a n k r u p t c y  c o u r t  and 
t a k i n g  c a r e  of their p r o b l e m s  in that m a n n e r .  So I j u s t  t h i n k  
t h a t  t h a t ' s  a red h e r r i n g .

T h a t ' s  r e a l l y  are my  comments, and I want to thank y o u  
for c o m i n g  to A n c h o r a g e  a n d  t hank you for y o u r  time.

J O S E P H S O N :  T h a n k  you.

G A R D N E R :  G e n t l e m e n ,  I d i d n ' t  g e t  on the list. I h a v e  
e l e v e n  c o m m e n t s  of Mr Eggers, if I c o u l d  h a v e  a moment. I m i s s e d  
m o s t  of Mr. A b b o t t ' s  c o m m e n t s  so I'm not as out r a g e d  as I m i g h t  
be a f t e r  I a s k  w h a t  t h e y  were, so I'm n o t  g o ing to r e s p o n d  to
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that.

J O S E P H S O N :  I'm n o t  g o i n g  to tell you. W o u l d  y o u
i d e n t i f y  y o u r s e l f .

G A R D N E R :  M y  n a m e  is R a y  G a r d n e r , a n d  I w o r k  w i t h
H a r tig, R h o d e s ,  etc., a n d  I ’ve s e r v e d  on the I g u e s s  task f o r c e  
or ad  h o c  c o m m i t t e e  d e p e n d i n g  o n  y o u r  p r o s p e c t i v e .  The o n l y
t h i n g  t h a t  I w a n t e d  to p o i n t  out, a n d  it w a s  a n  i s s u e  t h a t  I
t h i n k  th a t  w a s  r a i s e d  in your m i n d  b u t  I w a n t e d  to e m p h a s i z e  it
is th a t  I t h i n k  t h a t  this code, n o t  j u s t  488, I t h i n k  488 is
p r o b a b l y  t h e  g r e a t e s t  e x a m p l e  of that, h a s  a g r e a t  d i s r e g a r d  for 
the v e n t u r e  c a p i t a l i s t s  in A l a s k a  a n d  the i m p o r t a n c e  of t h o s e  
i n d i v i d u a l s  w h o  a r e  a b l e  a n d  w i l l i n g  to take r i s k s  w i t h  c e r t a i n  
l i m i t e d  p o r t i o n s  of t h e i r  a v a i l a b l e  f u n d s  in a c t i v i t i e s  su c h  as 
m i n i n g  a n d  c e r t a i n l y  fishing. I t h i n k  t h o s e  a r e  the two m o s t
i m p o r t a n t  a r e a s .  My  p r a c t i c e  r e v o l v e s  a r o u n d  the m i n i n g  <\nd
r e s o u r c e s  area. A n d  p a r t i c u l a r l y  the m i n e r s  a r e  w i l l i n g  to t a k e
l a r g e  sums of m o n e y  a n d  take s u b s t a n t i a l  r i sks w i t h  it. But t h e y  
d o n ' t  w a n t  to be in the p o s i t i o n  of s e l l i n g  t h e i r  h o u s e  a n d  t h e i r  
car, a n d  t h e i r  f a m i l i e s  a n d  t h e i r  f u t u r e  is g o i n g  to be 
c o m p l e t e l y  p u t  at  risk. A n d  t h a t ' s  the a d v a n t a g e  of the ki n d  of 
c o r p o r a t e  f o r m  t h a t  w e  see in Alaska.

J O S E P H S O N :  W e ll, Mr. Gar d n e r ,  I a s k e d  th a t  q u e s t i o n  as 
y o u  r e c a l l  b e c a u s e  I w a s  c o n c e r n e d  a b o u t  m i n i n g  a n d  the a n s w e r  
w a s  t h a t  the p a s s i v e  i n v e s t o r  s h o u l d  h a v e  no c o n c e r n  a n d  o n l y  the 
a c t i v e  . . .

G A R D N E R :  W e ll, t h a t ' s  true. But the n o r m a l  m i n i n g
v e n t u r e  th a t  I e n c o i n t e r  is a b o u t  t h r e e  d i f f e r e n t  i n d i v i d u a l s .  
T h e y  s e r v e  a s  o f f i c e r s  a n d  d i r e c t o r s  a n d  s h a r e h o l d e r s ,  a n d  I s e e
t h a t  very, v e r y  c o m m o n  t h r o u g h o u t  my p r a c t i c e .

J O S E P H S O N :  In the m i n i n g  field, the o l d  t r a d i t i o n  w a s  
the g r u b s t a k e  ki n d  of t h i n g  w h e r e  y o u  d e a l t  w i t h  a t r a d e s m a n  o n  a 
b a s i s  of a c o n t i n g e n c y ,  I suppose, as shared. Is t h a t  s t ill the 
c u s t o m ?  In o t h e r  w o r d s  i n s t e a d  of g o i n g  to the s u p p l i e r s  of, t h e  
D-8 c a t e r p i l l a r  s t o r e  if they u s e  D-8 c a t e r p i l l a r s  . . .

G A R D N E R :  Well, th e y  s t ill do, I can a s s u r e  y o u  of
t h a t .

J O S E P H S O N :  A n d  s a y i n g  I w a n t  to l e a s e  or buy your
c a t e r p i l l a r ,  but I ' m  not g o i n g  to, b u t  I w a n t  y o u  to also to
w a i v e  my i n d i v i d u a l  l i a b i l i t y ,  you p r o b a b l y  w o u l d n ' t  do that,
i o u ' d  p r o b a b l y  go a n d  say I w a n t  to use it u p  a t  s u c h  a n d  su c h  a 
creek, a n d  if I s t r i k e  it w h a t  i n t e r e s t  do y o u  w a n t  in the m i n e ?  
Is that w h a t ' s  h a p p e n i n g ?

G A R D N E R :  T h a t  still h appens. T h a t  d o e s  s t i l l  happen, 
but to a l a r g e  d e g r e e  some of the e q u i p m e n t  is so m u c h  m o r e  
s o p h i s t i c a t e d  now. R a t h e r  than just a cat g o i n g  out on the K e nai
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P e n i n s u l a  to so m e  few u n p a t e n t e d  c l a i m s  a n d  h a v i n g  an a d v e n t u r e  
for the summ e r ,  so see w h a t  y o u  can come up. But even s t i l l  i n  
the m i n i n g  i n d u s t r y  you see a w h o l e  s i g n i f i c a n t  number of p e o p l e  
w h o  a r e  j u s t  ki n d  of o l d  s a l t y  A l a s k a n s  w h o  are taking m a y b e  
t h e i r  l i f e  s a vings. T h e y ' v e  p o o l e d  it t o g e t h e r ,  three, four, 
m a y b e  as m a n y  as five people, t h e y  w a n t  to f o r m  a c o r p o r a t i o n  a n d  
pu t  t h a t  m o n e y  in t h e r e  w i t h o u t  i n c u r r i n g  a n y  further p e r s o n a l  
risk b e y o n d  t h a t  a n d  g o i n g  o u t  a n d  g i v i n g  it  a t r y  for a s e a s o n  
or two s e a s o n s  a n d  se e i n g  w h a t  t h e y  c o m e  u p  with. T h e y ' r e  n o t  
o u t  to d e f r a u d  a n y b o d y .  T h e y ' r e  g o i n g  t o  take some risk. 
T h e y ' r e  w i l l i n g  to put their m o n e y  on the l ine. A n d  I t h i n k  t h a t  
t h a t  is a t y p i c a l l y  A l a s k a n  a c t i v i t y  t h a t  is  n o w h e r e  c o n s i d e r e d  
in this code.

N o w  c o m m e r c i a l  f i s h i n g  I think is v e r y  much the s a m e  
way. I d o n ' t  r e p r e s e n t  m a n y  f i s h e r m e n ,  b u t  I see t h a t  a s  
h a p p e n i n g .

J O S E P H S O N :  W h a t  a b o u t  the other s i d e  of the c o i n  w h e r e  
t h e y  go d o w n  to L e e ' s  C a f e  or som e p l a c e ,  a n d  t h e y  find s o m e o n e  to 
w o r k  on t h i s  v e n t u r e  a n d  c an't pay h i m  a t  t h e  end of the seas o n .  
W h a t ' s  the r e s u l t  th e r e ?

G A R D N E R :  I think m o r e  o f t e n  t h a n  not, most of the
i n d i v i d u a l -  th a t  a r e  w o r k i n g  t h e  m i n i n g  c l a i m s  w h o  don't h a v e  a
d i r e c t  e q u i t y  i n t e r e s t  in the v e n t u r e  h a v e  n o  o t her e x p e c t a t i o n  
t h a n  r e c e i v i n g  t h eir p a y  out of p r o d u c t i o n .  W h a t e v e r  t h a t  m a y  
be. A n d  t h o s e  a r e  g e n e r a l l y ,  they cut a g r e e m e n t s .  U n f o r t u n a t e l y  
th e y  d o n ' t  p u t  t h e m  in w r i t i n g ,  but I t h i n k  that it's o n  t h e
h a n d s h a k e  a n d  th e y  go in it k n o w i n g  if it d o e s n ' t  pan out, I ' m
not g o i n g  to g e t  paid. A n d  t h a t ' s  not u n u s u a l  at  all. T h a t ' s  a 
risK t h e y  k n o w  t h e y ' r e  taking, and t h e y ' r e  c e r t a i n l y  not l o o k i n g  
at s o m e t h i n g  l i k e  488 to p r o t e c t  them.

J O S E P H S O N :  I do h a v e  to e x c u s e  m y s e l f .  Is t h e r e
a n y t h i n g  e l s e  t h a t  y o u  w a n t e d  to say?

G A R D N E R :  O n e  thing and th a t  is I t h i n k  this bi l l  is 
l a r g e l y  m i s p e r c e i v e d  in the b u s i n e s s  c o m m u n i t y .  A n d  I know t h a t  
w e ' v e  h e a r d  th a t  the bar has b e e n  s p o k e n  to on a n u m b e r  of
o c c a s i o n s ,  a n d  th e y  m a y  h a v e  or s h o u l d  h a v e  a b e t t e r  
u n d e r s t a n d i n g .  W h e n  Ken C a l h o u n  p r e s e n t e d  this bill to the 
C h a m b e r  of C o m m e r c e  at o n e  of t h e i r  w e e k l y  m e e t i n g s ,  h e  s a i d  
t h e r e  w a s  $ 2 5 , 0 0 0  expos u r e .  T h e y  d o n ' t  k n o w  it ' s  per c r e d i t o r .  
T h e y  d o n ' t  kn o w  the i m p l i c a t i o n s  of this, a n d  I think it n e e d s  
m o r e  p u b l i c i t y  a n d  m o r e  comment. A n d  t h ose c o m m e n t s  s h o u l d  be 
e l i c i t e d  f r o m  the b u s i n e s s  com m u n i t y .

J O S E P H S O N :  Well, I'm v e r y  g r a t e f u l  to all of y o u  for
c o m i n g  on t h i s  h o l i d a y  S a t u r d a y .  A n d  thank y o u  for your tine.
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J a n e t  R i c e ,  A d m i n i s t r a t i v e  A s s i s t a n t  
R e p r e s e n t a t i v e  D o n  C l o c k s i n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: M u n i c i p a l  L i a b i l i t y  f o r  C o u r t  C o s t s

D e a r  Ms. Rice:

P e r  y o u r  r e q u e s t ,  I h a v e  a t t e m p t e d  to s e t  f o r t h  the f i n a n c i a l  
i m p a c t  i n v o l v e d  in a r e t u r n  to the p r e - 1 9 7 6  p r a c t i c e  o f  
r e q u i r i n g  the M u n i c i p a l i t y  tc f u n d  the c o s t  o f  p u b l i c  d e f e n s e  
f o r  t h o s e  c h a r g e d  u n d e r  l o c a l  o f f e n s e s .

O u r  c o s t  e s t i m a t e s  a r e  p r e m i s e d  o n  the a s s u m p t i o n  t h a t  it w o u l d  
t a k e  a m i n i m u m  o f  4 fu l l  t i m e  a t t o r n e y s  p l u s  o n e  l e g a l  i n t e r n  t o  
h a n d l e  the v o l u m e  o f  p u b l i c  d e f e n s e  w o r k  g e n e r a t e d  b y  t h e  
M u n i c i p a l  P r o s e c u t o r ' s  O f f i c e .  I b e l i e v e  the s t a f f i n g  l e v e l  is 
a v e r y  c o n s e r v a t i v e  e s t i m a t e  b a s e d  on t w o  s e p a r a t e  a n a l y s e s . 
First, we m a d e  o u r  o w n  p r o j e c t i o n  b a s e d  on  t h e  l e v e l  o f  o u r  
p r o s e c u t o r ' s  p r o f e s s i o n a l  s t a f f  (6 s t a f f  a t t o r n e y s  and 2 l e g a l  
i n t e r n s )  and the p e r c a n t a g e  of c a s e s  t h a t  we h a n d l e  t h a t  a r e  
d e f e n d e d  at p u b l i c  e x p e n s e .  A p p r o x i m a t e l y  60% of  a l l  o f  o u r  
t r i a l s  a r e  d e f e n d e d  b y  the P u b l i c  D e d e n d e r ' s  A g e n c y  w h i l e  o v e r  
8 0 %  of o u r  m o t i o n  p r a c t i c e  is g e n e r a t e d  by or  d i r e c t e d  t o  t h a t  
o f f i c e .  W e  h a v e  thus e s t i m a t e d  that a p p r o x i m a t e l y  7 5 %  o f  o u r  
t o t a l  p r o s e c u t i o n  e f f o r t  is d i r e c t e d  t o w a r d s  c r i m i n a l  d e f e n d a n t s  
r e p r e s e n t e d  by p u b l i c  d e f e n d e r s .  A s s u m i n g  t h a t  the e f f o r t  
d i r e c t e d  t o w a r d s  p r o s e c u t i o n  a n d  d e f e n s e  of a c r i m i n a l  c h a r g e  
is, on b a l a n c e ,  a p p r o x i m a t e l y  e q u a l ,  we  b e l i e v e  it w o u l d  r e q u i r e  
a m i n i m u m  of 4 a t t o r n e y s  and 1 l egal i n t e r n  t o  d e f e n d  t h o s e  
c a s e s  for w h i c h  the c o u r t  h a s  a p p o i n t e d  p u b l i c  d e f e n s e .

W e  have a t t e m p t e d  to c o n f i r m  our e s t i m a t e s  w i t h  i n f o r m a t i o n  f r o m  
t h e  P u b l i c  D e f e n d e r ' s  O f f i c e  on the l e v e l  o f  e f f o r t  t h a t  t h e y
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d i r e c t  t o w a r d s  m u n i c i p a l  ca s e s .  I am i n f o r m e d  t h a t  o f f i c e  n o w  
has a s t a f f  of 6 full t i m e  a t t o r n e y s  a s s i g n e d  t o  m i s d e m e a n o r  
cases. A t t o r n e y s  in t h a t  u n i t  e s t i m a t e  t h a t  a p p r o x i m a t e l y  8 0 %  
of all m i s d e m e a n o r  c a s e s  t h e y  h a n d l e  a r e  m u n i c i p a l  p r o s e c u t i o n s ,  
the b a l a n c e  b e i n g  s t a t e  p r o s e c u t i o n  g e n e r a t e d  b y  t h e  S t a t e  
T r o o p e r s  in a r e a s  of t h e  M u n i c i p a l i t y  o u t s i d e  t h e  p o l i c e  s e r v i c e
a r e a  ( p r i m a r i l y  the H i l l s i d e  a n d  T u r n a c a i n  A r m  a r e a s ) .  T h a t
m e a n s  t h a t  c u r r e n t l y  t h e  P u b l i c  D e f e n d e r ' s  O f f i c e  d e d i c a t e s  
a p p r o x i m a t e l y  4 . 8  a t t o r n e y s  to m u n i c i p a l  c a s e s  o n  a f u l l  t i m e  
b a s i s .

U s i n g  t h e  l e v e l  o f  4 a t t o r n e y s  and 1 l e g a l  i n t e r n ,  I h a v e  m a d e  
c o s t  e s t i m a t e s  in  t h r e e  a l t e r n a t i v e  w a y s .  F i r s t ,  I h a v e  t a k e n  
75% of the c u r r e n t  M u n i c i p a l  P r o s e c u t o r ' s  b u d g e t .  I h a v e  
r e d u c e d  t h i s  a m o u n t  b y  a p p r o x i m a t e l y  5 3 5 , 0 0 0  to r e f l e c t  t h >  
o c c a s i o n a l  s u p p o r t  w o r k  p r o v i d e d  by the P r o s e c u t o r ' s  O f f i c e  t o  
the A n c h o r a g e  P o l i c e  D e p a r t m e n t ,  i n a s m u c h  as I d o  n o t  b e l i e v e  
t h e r e  w o u l d  be a c o r r e s p o n d i n g  d e f e n s e  e x p e n s e .  T h e  s e c o n d  
m e t h o d  u s e s  a l i n e  i t e m  b u d g e t  p r e p a r e d  by m y  d e p a r t m e n t ' s  
b u d g e t  a n a l y s t .  T h i s  b u d g e t  is b a s e d  o n  h i s  e x p e r i e n c e  in lav; 
o f f i c e  a d m i n i s t r a t i o n  w h i c h  i n c l u d e s  20 y e a r s  w i t h  t h e  U n i t e d  
S t a t e s  A r m y  and 10 y e a r s  w i t h  the M u n i c i p a l  D e p a r t m e n t  of Law.
F i n a l l y ,  I ha v e  s e t  f o r t h  the c o s t  of c o n t r a c t i n g  w i t h  p r i v a t e
f i r m s  at h o u r l y  r a t e s  w h i c h  are c o m m o n l y  c h a r g e d  in A n c h o r a g e .

(1) D e f e n s e  c o s t s  b a s e d  on 75% of M u n i c i p a l  P r o s e c u t o r ' s
b u d g e t  l e s s  p o l i c e  s u p p o r t  w o r k  - 5 7 0 0 , 0 0 0 .  (S e e
A t t a c h m e n t  1)

(2) P u b l i c  d e f e n s e  u n i t  w i t h i n  m u n i c i p a l  g o v e r n m e n t  w i t h  
p r o f e s s i o n a l  s t a f f  of 4 a t t o r n e y s  and 1 l e g a l  i n t e r n  
- S 6 7 6 , 0 0 0 .  (See A t t a c h m e n t  2)

(3) C o n t r a c t  w i t h  p r i v a t e  f i r m ( s )  4 a t t o r n e y s  a n d  1 l e g a l
in t e r n  - 5 7 2 9 , 0 0 0 .  (See A t t a c h m e n t  3)

For y o u r  c o n v e n i e n c e ,  I w i l l  r e i t e r a t e  the b r i e f  h i s t o r i c a l  
b a c k g r o u n d  on t h i s  i s s u e  th a t  I c a v e  y o u  o v e r  the t e l e p h o n e  l a s h  
w e e k .

In 1975, the G r e a t e r  A n c h o r a g e  A r e a  B o r o u g h  and t h e  C i t y  o f
A n c h o r a a e  had v e r y  l o w  l e v e l  p r o s e c u t i o n  e f f o r t s  d i r e c t e d  to
p r o c e s s i n g  a r r e s t s  w i t h i n  the C i t y  of  A n c h o r a g e  a n d  t h e  S p e n a r d  
P o l i c e  S e r v i c e  D i s t r i c t .  F o l l o w i n g  u n i f i c a t i o n ,  a v a r i e t y  o f  
e v e n t s  g a v e  i m p e t u s  to a r apid e x p a n s i o n  of the p r o s e c u t i o n
f u n c t i o n’”. Fir s t ,  t h e r e  w a s  the f a c t  t h a t  t h e  S t a t e  D i s t r i c t
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A t t o r n e y ' s  O f f i c e  in A n c h o r a g e ,  in its a t t e m p t  t o  c o p e  w i t h  
p i p e l i n e  c o n s t r u c t i o n  i m p a c t  and its l i m i t e d  r e s o u r c e s ,  p r i o r i ­
ti z e d  in such a w a y  as to l e a v e  m i s d e m e a n o r  p r o s e c u t i o n  l a r g e l y  
n e g l e c t e d .  In a s s e s s i n g  t h e  n e e d  for g r e a t e r  l o c a l  e f f o r t , " t h e  
M u n i c i p a l i t y  s o u g h t  the a s s i s t a n c e  o f  t h e  L e g i s l a t u r e  in 
a m e n d i n g  s t a t u t e s  th a t  p l a c e d  the b u r d e n  o f  c o u r t  a d m i n i s t r a t i v e  
c o s t s  a n d  p u b l i c  d e f e n s e  on l o c a l  g o v e r n m e n t .  ( T h e  A l a s k a  
S u p r e m e  C o u r t  h a d  p r e v i o u s l y  s e t t l e d  the q u e s t i o n  t h a t  p u b l i c  
d e f e n s e  c o s t s  is an e l e m e n t  of c o u r t  costs., See A l e x a n d e r  v. 
C i t y  of A . n c h o r a c e , 490 P. 2d 910; S t a t e  v . C i t y  o f  A n c n o r a c e  
P. 2d 11 0 3 ) .  T h e  L e g i s l a t u r e  r e s p o n d e d  w i t h  the a d o p t i o n  o 
C h a p t e r  219 S L A  19 7 6  w h i c h  p r o v i d e d  t h a t  the S t a t e  w o u l d  
t h e r e a f t e r  a s s u m e  r e s p o n s i b i l i t y  f o r  c e r t a i n  c o u r t  c o s t s  
i n c l u d i n g  the c o n s t i t u t i o n a l l y  m a n d a t e d  e x p e n s e  o f  s u p p l y i n g  
d e f e n s e  t o  i n d i g e n t  d e f e n d a n t s ,  w h e t h e r  t h e y  b e  p r o s e c u t e d  u n d e r  
s t a t e  or  l o c a l  c o d e s .  W i t h  that i s s u e  s e t t l e d  a n d  t h e  f i n a n c i a l  
b u r d e n  f o r  the c r i m i n a l  j u s t i c e  s y s t e m  th u s  a p p o r t i o n e d  b e t w e e n  
s t a t e  a n c  l o c a l  a g e n c i e s  - p o l i c e ,  p r o s e c u t i o n  and c o r r e c t i o n s  
to be  f u n d e d  by l o c a l  p r o p e r t y  t a x e s  w i t h  c o u r t  c o s t s ,  i n c l u a i n a  
p u b l i c  d e f e n n s e  to be f u n d e d  by  the s t a t e .  F o l l o w i n g  t h e
s e t t l e m e n t  of t h a t  issue, t h e  M u n i c i p a l i t y  s u b s t a n t i a l l y  r e v i s e d  
its p e n a l  code in 1976 (and l a t e r  its t r a f f i c  c o d e  in 1 9 7 8  ). 
N e x t ,  b e c a u s e  o f  i n s u f f i c i e n t  r e s o u r c e s  to  p r o v i d e  a d e q u a t e  p r o ­
te c t i o n  to v a r i o u s  u r b a n  ar e a s ,  the S t a t e  T r o o p e r s '  r e s p o n ­
s i b i l i t y  for l ^ w  e n f o r c e m e n t  in m o s t  of A n c h o r a g e  w a s  t a k e n  o v e r  
by the A n c h o r a g e  P o l i c e  D e p a r t m e n t .  T h i s  w a s  d o n e  b y  v o t e r  
a p p r o v e d  e x t e n s i o n s  of t h e  A n c h o r a g e  p o l i c e  s e r v i c e  a r e a .
E x t e n s i o n  of s e r v i c e  to t h e  M u l d o o n  and S a n d  L a k e  a r e a  o c c u r r e d
in 1978, w i t h  E a g l e  R i v e r ,  C h u g a c h ,  O c e a n  V i e w  a n d  K i a t t  R o a d
a r e a s  f o l l o w i n g  in 1979. T h e  v o t e r s '  a p p r o v a l  of e x t e n d e d  s e r ­
v i c e s  w a s  n o n e  w i t h  k n o w l e d g e  of the n e c e s s i t y  o f  i n c r e a s e d  
taxes. In a s s e s s i n g  the i n c r e a s e d  tax, the v o t e r s  w e r e  a t  t h a t  
t i m e  p r o t e c t e d  a g a i n s t  a s s u m i n g  a d d i t i o n a l  c o u r t  a n d  d e f e n s e  
c o s t s  by the 1 9 7 6  l e g i s l a t i v e  s o l u t i o n .

T h e  r e d u c e d  e m p h a s i s  in t h e  D i s t r i c t  A t t o r n e y ' s  O f f i c e  o n  m i s ­
d e m e a n o r  p r o s e c u t i o n ,  the r e v i s i o n  of m u n i c i p a l  c o d e s ,  as w e l l  
as the e x p a n s i o n  of p o l i c e  s e r v i c e s  to m o s t  o f  t h e  u r b a n  a r e a s  
of A n c h o r a g e  n e c e s s i t a t e d  a f i v e  fold i n c r e a s e  in t h e  p r o ­
fe s s i o n a l  s t a f f  o f  the M u n i c i p a l  P r o s e c u t o r ' s  O f f i c e .  At  t h i s

th e L e g i s l a t u r e ' s  r e p u d i a t i o n  of the 1 9 7 6  a c t i o n  w o u l d  
t h r e e  s c e n a r i o s .  F i r s t ,  t h e  A n c h o r a g e  P o l i c e  
c i t e  all o f f e n d e r s  u n d e r  s t a t e  c o d e s ,  p l a c i n g

p o i n t ,
r e s u l t  in one oi 
Department, c o u l d  
the e n t i r e  n r o s e c u t i o n
A t t o r n e y ' s  O f f i c e  
P u b l i c  D e f e n d e r ' s

b u r d e n  o n  the A n c h o r a g e  
and the e n t i r e  d e f e n s e  b u r d e n  or. 
O f f i c e .  This w o u l d  r e s u l t  e i t h e r

D i s t r i c t  
t h e  S t a t e  

in s e r i o u s

a m



d i s r u p t i o n  o f  the D i s t r i c t  A t t o r n e y ’s O f f i c e  o r  in s i g n i f i c a n t l v  
r e d u c e d  p r o s e c u t i o n .  S e c o n d l y ,  the M u n i c i p a l i t y  c o u l d  a s s u m e  
d e f e n s e  c o s t s  w i t h i n  i t s  e x i s t i n g  p r o s e c u t i o n  b u d g e t .  T h i s  
w o u l d  r e s u l t  in r e d u c i n g  the t o t a l  l e v e l  of p r o s e c u t i o n  e f f o r t  
by 40% to 50%. T h i r d l y ,  the M u n i c i p a l  A s s e m b l y  c o u l d  
a p p r o p r i a t e  a n  a d d i t i o n a l  5 7 0 0 , 0 0 0  to a d e f e n s e  o f f i c e ,  l e a v i n g  
in t a c t  the e x i s t i n g  l e v e l  of p r o s e c u t i o n  e f f o r t .  S u c h  a d d i ­
ti o n a l  f u n d i n g  w o u l d  c o s t  the A n c h o r a g e  p r o p e r t y  t a x p a v e r s  
a p p r o x i m a t e l y  .1 m i l l s .

From o u r  p e r s p e c t i v e ,  t h e  f i r s t  two s c e n a r i o s  a r e  u n a c c e p t a b l e  
b e c a u s e  of t h e  d i s r u p t i o n  to b o t h  t h e  c r i m i n a l  j u s t i c e  s y s t e m  
and t h e  l e v e l  of p u b l i c  s a f e t y  e f f o r t  d e m a n d e d  b y  l o c a l  r e s i ­
dents;. The t h i r d  a l t e r n a t i v e  w o u l d  p l a c e  o u r  l o c a l  a s s e m b l y  as 
well a s  the p u b l i c  in the u n e n v i a b l e  p o s i t i o n  of c h o o s i n c  b e t ­
wee n  h i g h e r  t a x e s  or r e d u c e d  s e r v i c e s .

G i v e n  t h e  d i s r u p t i o n  t h a t  w o u l d  be c a u s e d  by s u c h  a c h a n g e  in 
the s t a t u s  c u o ,  it w o u l d  a p p e a r  th a t  the r e a s o n s  b e h i n d  s u c h  a 
move b e  c a r e f u l l y  and c r i t i c a l l y  e x a m i n e d  w i t h  a i l  a f f e c t e d  p a r ­
ties b e i n g  g i v e n  a d e q u a t e  ti m e  to r e s p o n d .  S e c o n d l y ,  t h e r e  
s h o u l d  be an e x a m i n a t i o n  of a l t e r n a t i v e  s o l u t i o n s  t o  a n y  p e r ­
ce i v e d  p r o b l e m .  In t h i s  r e g a r d ,  the r e s o u r c e s  o f  m y  depa"r t m e n t  
as w e l l  as the P o l i c e  D e p a r t m e n t  w i l l  be m a d e  a v a i l a b l e  to 
R e p r e s e n t a t i v e  C l o c k s i n  and h i s  s t a f f  as n e c e s s a r y  to f u l l y  e v a ­
luate the s i t u a t i o n .

Very t r u l y  y o u r s ,

D E P A R T M E N T  O F  L A W

J e r r y  W e r t z b a u g h e r  

M u n i c i p a l  A t t o r n e y

J W : g n l
A t t a c h m e n t s



1983 PROSECUTION BUDGET

W a g e s

(6 a t t o r n e y s ,  a d m i n i s t r a t i v e  o f f i c e r
2 i n t e r n s  - 4 c l e r k s )  5 0 2 , 6 9 0

B e n e f i t s  1 8 8 , 5 2 0
O v e r t i m e  1 , 1 5 0

S u p p l i e s  3 , 0 0 0

C o m m u n i c a t i o n  1 1 , 0 0 0

C L S 5 , 2 0 0

R e p a i r  a n d  M a i n t e n a n c e  3 , 0 0 0

R e n t a l s  5 , 1 0 0

C o u r t s  C o s t s  5 0 , 0 0 0
S u b s c r i p t i o n  f. M e m b e r s h i p  3 , 0 0 0
T u i t i o n  and R e g i s t r a t i o n  ( s u p p o r t  staff) 500

M a c h i n e r y  and E q u i p m e n t  1 , 9 2 0
(L i b r a r y )

I n t r . o o v e r n m e n t g a l  s u p p o r t  2 1 5 , 9 4 0
( A d m i n i s t r a t i o n ,  o f f i c e  sp a c e ,  etc.)

TOT A L :  9 8 1 , 1 2 0

NO  I N I T I A L  S T A R T - U ?  C O S T S  IN T H I S  U N I T

9 8 1 , 1 2 0  
>: .75%

7 3 5 . 8 4 0
L e s s  d i r e c t  s u p p o r t  to A P D  3 5 , 0 0 0

7 0 0 . 8 4 0



P U B L I C  D E F E N D E R  U N I T  

4 A T T O R N E Y S

W a g e s
(4 a t t o r n e y s ,  2 s e c r e t a r i e s ,
1 i n t e r n ,  2 c l e r k s ) 2 8 7 , 3 7 0

B e n e f i t s 1 0 7 , 7 7 0
O v e r t i m e 3 , 8 4 0

G e n e r a l  O f f i c e  S u p p l i e s 1 , 8 0 0
I n i t i a l  O p e r a t i n g  S u p p l i e s 9 5 0

C o m m u n i c a t i o n 8 8 0
CLE 3, 200

R e p a i r  a n d  M a i n t e n a n c e 2, 970

C o u r t  C o s t s  ( D e p o s i t i o n s ,  e t c . ) 2 5 , 0 0 0
S u b s c r i p t i o n  and M e m b e r s h i p 1, 600
T u i t i o n  and R e g i s t r a t i o n  ( s u p p o r t  s t a f f ) 4 0 0

M a c h i n e r y  and E q u i p m e n t

( F u r n i t u r e ,  w o r d  p r o c e s s o r s l i b r a r y ) 6 4 , 7 2 0

I n t r a g o v e r n m e n t a l  S u p p o r t

( a d m i n i s t r a t i o n ,  o f f i c e  s p a c e ,  e t c . )  1 5 0 , 0 0 0

P r o f e s s i o n a l  S e r v i c e s  - ( O u t s i d e  c o u n s e l
c o n t i n g e n c y  a n d  e x p e r t  w i t n e s s e s )  2 5 , 0 0 0

T O T A L  6 7 5 , 5 0 0

m  m  ■* r*1 - .-.L



CONTRACT ATTORNEYS

ssur.pt i o n s :

4 a t t o r n e y s  f u l l  t i m e  a t  S100 p e r  h o u r  6 4 0 , 0 0 0
1 l e g a l  i n t e r n  at S40 p e r  h o u r  6 4 , 0 0 0

( h o u r l y  r a t e s  i n c l u d e  a l l  o v e r h e a d )

R e i m b u r s a b l e  c o u r t  c o s t  2 5 , 0 0 0

T O T A L :  7 2 9 , 0 0 0



C J

S T A T E  O F  A L A S K A  

F I S C A L  N O T E  Ike/is ion D a t e  , I r83

I . R E Q U E S T  II. F I S C A L  D E T A I L

Bi i i / R e s o l u t i c n  N o . :S B 2 5 5 ___________________ A g e n c y  A f f e c t e d :  Dent:, o f  A dm i r .

Ti tl e: " p a y m o n t  o r  a t t o r n e y  s e r v i c e s "  P r o g r a m  C a t e g o r y  A f f e c t e d :  P u c i i c "

c t o n s o r :  s e n a t o r  K e r t u n a ________________________ BRU, P r o g r a m  o f  S u b p r o g r a m ^  ) A f f e c t e d :

R e q u e s t o r ; _________________________________________  T h i r d  D i s t r i c t

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G

S E R V I C E S  

2 0 0  T R A V E L  

300 C O N T R A C T U A L  

40 0 C O M M O D I T I E S  

5 00  E Q U I P M E N T  

6 0 0  L A N D  & S T R U C T U R E S  

7 0 0  G R A N T S ,  C L A I M S ,  ETC

TUTAL OPERATING

c a p i t a l

III. S O U R C E  OF F U N D S  TO  O F F S E T  F I S C A L  I M P A C T  O F  BILL:

17. A N A L Y S I S :  A t t a c h  a s e p a r a t e  p a g e  for a n y  A n a l y s i s

P r e p a r e d  3 v : p °k S t o k e s ,  A d m i n .  O f f i c e r  

D i v i s i o n : D a n a  K a b o ,  b u b l  i c  Q o i V n d i - r ___________

Phone.-2 79-7 ?4 I

Ac p r o v e d  by C c m m i s s i o n e r :  Comni.nsior.er Lis,a Rudd 

Department: Adrrdnis tart i o n
Date: *'2121L

istr'tuf.cn:
O r 'g i n a i to L e g i s l a t i v e  F i n a n c e

Co o y  to O f f i c e  of  M a n a g e m e n t  an d B u d g e t  (for L e g i s l a t u r e  i n t r o d u c e d  b i l l s )  

Co p y  to D e p a r t m e n t  (f o r  G o v e r n o r  i n t r o d u c e d  b i l l s )

D oo v  to Socr.scr

REVENUE

P O S IT I O N S :  

riJLw-TIME 

P A R T - T I M E  

T E M P O R A R Y

F U ND I N G :  ( T h o u s a n d s  o f  D o l l a r s )

G E N E R A L  F U N D

F E D E R A L  F U N D S

O T H E R  ( S p e c i f y  S ou r c e )



ANALYSIS: SB255 and HB327

S i n c e  J u l y  1, 1976, the P u b l i c  D e f e n d e r  A g e n c y  h a s  b e e n  
c h a r g e d  w i t h  the d e f e n s e  of i n d i g e n t s  c h a r g e d  w i t h  v i o l a t i o n s  
of m u n i c i p a l  o r d i n a n c e s .  O u t  of n e c e s s i t y ,  the A g e n c y  has 
a s s u m e d  this o b l i g a t i o n  u s i n g  e x i s t i n g  o e r s o n n e l  and r e s o u r c e s .  
In F Y 7 9  two a d d i t i o n a l  p o s i t i o n s  w e r e  a u t h o r i z e d  in H3 9 0 9 ,  
an A t t o r n e y  III and a L e g a l  S e c r e t a r y  I. If this bill, 
r e t u r n i n g  the f i n a n c i a l  o b l i g a t i o n  for i n d i g e n t  d e f e n s e  
b a c k  to the m u n i c i p a l i t i e s  s h o u l d  pass, t h e s e  t w o  p o s i t i o n s  
w o u l d  be e l i m i n a t e d  at a s a v i n g s  o f  $8 4 , 3 0 0 .
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SEN ATE

F U R T H E R

, u r

M r .  P r e s i d e n t :  

T h e  C o m m i t t e e  o n

D a t e

h a s  h a d

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  

r e p o r t s  it  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] 

[ ] 

[ ]

[ ] 

[ ] 

[ ]

d o  p a s s  [ ] d o  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d i n e n  ts ( s )

r e p l a c e  w i t h  C S  f o r ___________________________________ _

a n d  r e c o m m e n d s

] s a m e  t i t l e  

[ j n e w  t i t l e
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SB 257: A n a l y s i s  by S e c t i o n

I  S e c . .  2 4 . . 6 0  . 0 1 0  LEGISLATIVE FINDINGS AND PURPOSE
CLomme n t a r v : The  l a n g u a g e  i n  t h i s  s e c t i o n  i s  g e n e r a l l y  good .
H o w e v e r ,  a s  t h e  new c h a p t e r  w i l l  a p p l y  t o  e m p l o y e e s  o f  t h e  
l e g i s l a t u r e  a s  w e l l  a s  l e g i s l a t o r s ,  I  w o u l d  amend  i t  a s  f o l l o w s :
a )  L i n g s  15 - 1 . 9 .  g £ g  a m e n d e d  t o  r .e a d : L e g i s l a t o r s  a nd

2 e g l s . l s . t 2  v e  e m p l o y e e s  m u s t  a v o i d  c o n d u c t  t h a t  e v e n  a p p e a r s  t o  v i o l a t e  t h e  t r u s t  t h e  p e o p l e  h a v e  p l a c e d  i n  
t h e m .  To e n s u r e  a n d  p r e s e r v e  p u b l i c  c o n f i d e n c e ,  
l e g i s l a t o r s  a M  l e g i s l a t i v e e m p l o y e e s  s h o u l d  h a v e  t h e  
b e n e f i t  o f  s p e c i f i c  s t a n d a r d s  t o  g u i d e  t h e i r  c o n d u c t .

b)  F u r t h e r Ame n dme n t : To t h e  e nd  o f  t h i s  s e c t i o n  a dd  t h e
f o l l o w i n g  s e n t e n .  . T h i s  c h a p t e r  s h a l l  b e  l i b e r a l l y  
c o n s t r u e d  t o  p r omo t e  h i g h  s t a n d a r d s  o f  e t h i c a l  c o n d u c t  
i n  t h e  l e g i s l a t u r e . "
T h e  a d d i t i o n  o f  t h i s  s e n t e n c e  w o u l d  p r o v i d e  t h e  
c o m m i s s i o n  and c o u r t s  l a t i t u d e  i n  i n t e r p r e t i n g  w h e t h e r  o r  n o t  a s i t u a t i o n  v i o l a t e s  t h e  i n t e n t  o f  t h e  l a w ,  e v e n  
i f  i t  d o e s  n o t  s p e c i f i c a l l y  v i o l a t e  t h e  l e t t e r  o f  t h e  l a w .
T r a d i t i o n a l l y ,  e t h i c s  l a w s  a r e  d e f i n e d  b r o a d l y  t o  a l l o w  
r e a s o n a b l e  a p p l i c a t i o n  o f  g e n e r a l  p r i n c i p l e s  t o  s p e c i f i c  
s i t u a t i o n s .  T h i s  c l a u s e  i s  d e s i g n e d  f o r  t h a t  p u r p o s e  
a nd  h a s  p r o v e n  t o  b e  a v a l u a b l e  a i d  t o  t h e  a p p l i c a t i o n
and e n f o r c e m e n t  o f  e t h i c s  l e g i s l a t i o n .  I t  i s  e s p e c i a l l y
u s e f u l  t o  t h e  c o u r t s  wh e n  a c o m m i s s i o n  d e c i s i o n  i s  a p p e a l e d  b a s e d  on t h e  l a h g u a g e  o f  t h e  l a w .

I I  S g c ^  2 4 . 6 0 . 0 2 0  APPL ICABI L I TY
a )  S u b , S e c . ( b)  i s  amended t o  r e a d  : { L i n e s  1 1 - 1 2 }

The  p r o v i s i o n s  o f  t h i s  c h a p t e r  { s p e c i f i c a l l y  r e p e a l )  
s u p e r c e d e  t h e  p r o v i s i o n s  o f  t h e  common l a w  r e l a t i n g  t o  
l e g i s l a t i v e  c o n f l i c t  o f  . . .

b)  { L i n e s  1 5 - 1 6 ) :  { They  do n o t . . . }  No t h i n g  i n  t h i s c h a p t e r
£ i i a l l  g 2Lgm.pt a g y  £grg£LD  XX£IQ a g p l l . o a . b l g  p r o v i s i o n s  o f  ■3ILY o t h e r  law .s g l  l i i l s sga_t_g^

.Q g m m g J l ig r y : I t  i s  n o t  p o s s i b l e  t o  r e p e a l  c ommon  l a w .  I n
a d d i t i o n ,  t h i s  s u b s e c t i o n ,  Cb) ,  i s  p r o b a b l y  u n n e c e s s a r y  a s  
s p e c i f i c  l a w  a l w a y s  s u p e r c e d e s  g e n e r a l  l a w .
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Ill S e c . 2*J .60.020 C O N F L I C T S  OF I N T E R E S T

£) S u ^ .  S e c .(si i s  a m e n d e d t o  r e a d ; A p e r s o n  t o  w h o m

t h i s  c h a p t e r  a p p l i e s  m a y  n o t  u s e  p u b l i c  o f f i c e  f o r  
p r i v a t e  a d v a n c e m e n t  or g a i n ,  o r  f o r  t h e  a d v s n cerri&pt, £ £  
. g a i n  o£ f i e r s o n l s  I f f i m e d i a i n  n r  2 n
o r g a n i z a t i o n  w i t h  w h i c h  t h e  p e r s o n  is a s s o c i a t e d .

b) Sub .* . S^.c_^ l_ b l i s  a m e n d e d  t o  r e a d :  A c o n f l i c t  o f
i n t e r e s t  i n  d e n m n l t n  e x i s t  { e x i s t s }  wh e n  a p e r s o n  t o  
whom t h i s  c h a p t e r  a p p l i e s  h a s  d i s c r e t i o n  t o  t a k e  o r  w i t h h o l d  o f f i c i a l  a c t i o n  o r  e x i s t  i n f l u e n c e  wh i c h  c o u l d  
s u b s t a n t i a l l y  b e n e f i t  o r  ha rm a f i n a n c i a l  m a t t e r  wh i c h  
t h e  p e r s o n ,  i i m  nnrrnnin l m m . e d i n . t n  l a m l i x ^  nr .an o r g a n ! z a t i o n  w i t j i  w i i i c h  l im . nnxsnn i s  a s s o c i a t e d  w i t h  h a s  a d i r e c t  o r  i n d i r e c t  p r i v a t e  i n t e r e s t .

c) iLb.b.t. Sicx .(.cl  i s  rnnn.e.lnii and r np.Iac.ed with: (c; A
p e r s o n  t o  whom t h i s  c h a p t e r  a p p l i e s  s h a l l  n o t  a c q u i r e
f i n a n c i a l  i n t e r e s t s  i n  a ny  b u s i n e s s  o r  o t h e r  u n d e r t a k i n g  
w h i c h  t h e  p e r s o n  h a s  r e a s o n  t o  b e l i e v e  may be  d i r e c t l y  
i n v o l v e d  i n  o f f i c i a l  a c t i o n  t o  be  t a k e n  by t h e  p e r s o n .

d)  SlLtu. S_g,.c.,. j e l l  I n  r e p e a l e d a nd  r e p l a c e d w in h : ( c )  f r o m
t h e  b i l l  a s  w r i t t e n .

c )  Need t o  add ( e ) : ( d )  a s  b i l l  i s  w r i t t e n .
C n n H D n n ln r i : T h e  p r o p o s e d  a m e n d m e n t s  a r e  f a i r l y  s e l f
e x p l a n a t o r y .  The s u g g e s t e d  a dd e d  p r o v i s i o n  ( c )  i s  common t o  
e t h i c s  l e g i s l a t i o n  and i s  i n t e n d e d  t o  p r o h i b i t  s e l f - d e a l i n g  
c o n d u c t  s u c h  a s  w a s  p o s s i b l y  d e m o n s t r a t e d  i n  t h e  I s a b e l l e  
P a s s  s i t u a t i o n  o f  l a s t  s e s s i o n .  T h i s  c l a u s e  i s  i n t e n d e d  t o  
d r a w  a d i s t i n c t i o n  b e t w e e n  e x i s t i n g  c o n f l i c t s  w h i c h ,  i n  a 
s t a t e  w i t h  a s  s m a l l  a p o p u l a t i o n  a s  A l a s k a ,  o f t e n  c a n  no t  be 
a v o i d e d  and t h e  i n t e n t i o n a l  e s t a b l i s h m e n t  o f  a c o n f l i c t  by a 
p u b l i c  o f f i c i a l  f o r  t h e  p u r p o s e  o f  p r i v - a t e  g a i n .

• V

The  k e y  p h r a s e s  i n  t h i s  c l a u s e  a r e  " d i r e c t l y  i n v o l v e d "  a n d  
" o f f i c i a l  a c t i o n " .  T h e s e  s h o u - l d  a n d  c a n  b e  c a r e f u l l y  
d e f i n e d .  A l e g i s l a t o r  w o u l d  n o t  a s  a r e s u l t  o f  t h i s  c l a u s e  
be  p r o h i b i t e d  f r om a c q u i r i n g  a b u s i n e s s  o r  f i n a n c i a l  i n t e r e s t  
w h i c h  a t  s o me  p o i n t  i n  t h e  f u t u r e  may be  a f f e c t e d  by t h e  
l e g i s l a t o r s  v o t e .  A v o t e  w o u l d  n o t  c o n s t i t u t e  " d i r e c t  
i n v o l v e m e n t "  o r  " o f f i c i a l  a c t i o n "  a s  i n t e n d e d  by t h e  c l a u s e .
H o w e v e r ,  a l e g i s l a t o r  c o u l d  n o t ,  i f  t h i s  c l a u s e  i s  a d o p t e d ,  
a c q u i r e  a f i n a n c i a l  i n t e r e s t  and t h e n  a s  a f u n c t i o n  o f  h i s  o r  
h e r  o f f i c i a l  p o s i t i o n  d i r e c t  t h e  s t a t e  t o  t r a n s a c t  w i t h  t h a t  
b u s i n e s s  i n t e r e s t .
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IV Sec. 2 4 . 6 0 . 0 4 0  CO!.'TRACTS

Comme n t a r y : The  w o r d i n g  o f  t h e  p r o h i b i t i o n s  e s t a b l i s h e d  i n
t h i s  s e c t i o n  i s  good and mo s t  a r e a s  a r e  s u f f i c i e n t l y  c o v e r e d  
t o  p r e v e n t  s e l f - d e a l i n g  by p u b l i c  o f f i c i a l s .  The r e q u i r e m e n t  
o f  o p e n - c o m p e t i t i v e  b i d d i n g  on s u b s t a n t i a t i v e  c o n t r a c t s  
s h o u l d  s u b s t a n t i a l l y  e n h a n c e  t h e  p u b l i c  p e r c e p t i o n  o f  l e g i s l a t i v e  i n t e g r i t y .
F u r t h e r ,  b e c a u s e  o f  t h e s e  s p e c i f i c  g u i d e l i n e s ,  p u b l i c  
o f f i c i a l s  w i l l  e n j o y  t h e  s a m e  p r i v i l e g e s  a s  t h e  g e n e r a l  
p u b l i c  i n  r e g a r d  t o  S t a t e  c o n t r a c t s .  T h i s  i s  an  i m p o r t a n t  
c o n s i d e r a t i o n  g i v e n  t h e  p a r t  t i m e  n a t u r e  o f  A l a s k a ' s  
" c i t i z e n ” l e g i s l a t u r e  a n d  g i v e n  t h e  l e v e l  o f  S t a t e  i n v o l v e m e n t  i n  t h e  e c onomy .
P -tiier. c^]Ml£.nt.g, .QH S e c . 2 4 . 6 0 . 0 4 0 :
a )  Doe s  t h e  d e f i n i t i o n  o f  " c o n t r a c t "  i n c l u d e  l e a s e s ?  Some 

s t a t e s  s p e c i f i c a l l y  r e f e r e n c e  l e a s e s  a s  w e l l  a s  c o n t r a c t s  ( e g  -  W i s c o n s i n ) .
b)  D o e s  a p e r s o n  h a v e  a n  i n t e r e s t  " i n d i r e c t l y "  i f  a n  

i m m e d i a t e  f a m i l y  memb e r  o r  a s s o c i a t e d  o r g a n i z a t i o n  
q u a l i f i e s  und e r  S u b s e c t i o n  (A) ?  I f  n o t ,  p e r h a p s  w o r d i n g  
s h o u l d  be a dd e d  s i m i l a r  t o  s u g g e s t e d  ame ndmen t s  t o  S e c .  2 4 . 6 0 . 0 3 0  (CONFLICTS OF INTEREST) .

c )  The  d e f i n i t i o n  o f  " a n  i n t e r e s t  i n  a s t a t e  c o n t r a c t "  a s  
d e f i n e d  i n  ( a )  i s  p e r h a p s  t o  g e n e r o u s .  Maybe  a s t r a i g h t  
10" f i g u r e  s h o u l d  be a d o p t e d .
S o m e  s t a t e s ,  l i k e  H a w a i i  f o r  e x a m p l e ,  q u a l i f y  
r e s t r i c t i o n s  on s t a t e  c o n t r a c t s  b a s e d  on a " c o n t r o l l i n g  
i n t e r e s t "  w h i c h  i s  d e f i n e d  a s :  " a n  i n t e r e s t  i n  a
b u s i n e s s  o r  o t h e r  u n d e r t a k i n g  w h i c h  i s  s u f f i c i n e t  i n  
f a c t  t o  c o n t r o l ,  w h e t h e r  t h e  i n t e r e s t  be g r e a t e r  or  l e s s  
t h a n  f i f t y  p e r c e n t . "

vvd)  S o l e S o u r c e  Co n t r a c t s :  t h e  b i l l  a s  w r i t t e n  d o e s  n o t
i n c l u d e  a p r o v i s i o n  a l l o w i n g  t h e  S t a t e  t o  c i r c u m v e n t  t h e  
o p e n - b i d d i n g  r e q u i r e m e n t  when i t  i s  i n  t h e  b e s t  i n t e r e s t  
o f  t h e  S t a t e  t o  do s o .  S o l e  s o u r c e  c o n t r a c t i n g ,  i s  an 
i m p o r t a n t  c o n s i d e r a t i o n  i n  A l a s k a ,  w h e r e  c o n d i t i o n s  o f t e n  d i c t a t e  s p e c i a l  r e q u i r e m e n t s  o r  t i me  l i m i t a t i o n s .
Recommended Wo r d i n g : ( Fr om Hawa i i  S t a t u t e  8 4 - 1 5 ( a ) )
"A S t a t e  a g e n c y  s h a l l  n o t  e n t e r  i n t o  any  c o n t r a c t  w i t h  a 
l e g i s l a t o r  o r  an e mp l o y e e  o r  w i t h  a b u s i n e s s  i n wh i c h  a 
l e g i s l a t o r  o r  an e m p l o y e e  h a s  a c o n t r o l l i n g  i n t e r e s t ,  
i n v o l v i n g  s e r v i c e s  o r  p r o p e r t y  o f  a v a l u e  i n  e x c e s s  o f  
$ 1 , 0 0 0  u n l e s s  t h e  c o n t r a c t  h a s  b e e n  a wa . r d e d  t h r o u g h  an 
o p e n ,  p u b l i c  p r o c e s s .  A S i a ^ e  a g e n c y  ma v ,  h o w e v e r ,  
e n t e r  I ilLq a i ia h  c o n t r a c t  wJLtjiP.y_t re.s.ort. Jta  a  c omp e t i t i v e
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iLLdjH lLg P. r_Qc .£■£_§. When,  i n  £h e . j u d g e m e n t  o f  t h e  a g e n c y .

p x ^ p p .r . t v  p r  ■sn.r_v.ice5 s_h,ou 1 d n n t^ . in i i m  p u b i i c  
i l L t n r n s i j .  i n  a c q u i r e d  M m pu g Ji c o m p e t i t i  v e  b i a d  1 np ; 
p r p v i i n i  i i n i  w £ i i i £I1 j u s t  i  f  i c a  t i o j Q £ n r  i i n  r n n -  
c m n n n i i i i i L e  a w a r i  Pi s u c j i  c o n t r a c t ,  s j n a i i  b e  m a i n  a 
E n i i n x  o i  p u b l i c  r e c o r d a p p  s i a i i  i n  f i l e d  w i t h t h e  
st.a_ tn e t i i n s  c o m m i s s i o n  a t  l e a s t  t e n  da  vs.  b e f o r e  s u c h  
c o n t r a c t  i s  e n t e r e d  i n t o . "  ( e m p h a s i s  a d d e d ) .

c) Need S e c t i o n  on C o n t r a c t  V o i d a b i l i t v :

T h e  b i l l  a s  w r i t t e n  h a s  n o  p r o v i s i o n  f o r  v o i d i n g  
c o n t r a c t s  j o i n e d  in v i o l a t i o n  of this cha p t e r .  C o n t r a c t  
v o i d a b i l i t y  is an i m p o r t a n t  p r o v i s i o n  a n d  I w o u l d  
r e c o m m e n d  the f o l l o w i n g  w o r d i n g  (from: H a w a i i  8 4 - 16):

"In a d d i t i o n  to any o t h e r  p e n a l i t y  p r o v i d e d  by law, a n y  

c o n t r a c t  e n t e r e d  i n t o  by the S t a t e  in v i o l a t i o n  of th i s  
c h a p t e r  is v o i d a b l e  on b e h a l f  of  t h e  s t a t e ;  p r o v i d e d  
t h a t  in any a c t i o n  to a v o i d  a c o n t r a c t  p u r s u a n t  to th i s 
s e c t i o n  t h e  i n t e r e s t s  o f  t h i r d  p a r t i e s  w h o  m a y  b e  
d a m a g e d  t h e r e b y  s h a l l  be t a k e n  i n t o  a c c o u n t ,  a n d  t h e  
a c t i o n  to v o i d  the t r a n s a c t i o n  is i n i t i a t e d  w i t h i n  s i x t y  
d a y s  a f t e r  t h e  d e t e r m i n a t i o n  o f  a v i o l a t i o n  u n d e r  t h i s  
c h a p t e r .  T h e  A t t o r n e y  G e n e r a l  s h a l l  h a v e  the a u t h o r i t y  
to e n f o r c e  th i s  p r o v i s i o n .

V -Sec., 24 . 6 0  . 0 5 0  STATE LOANS
T h e r e  are s e v e r a l  q u e s t i o n s  r e g a r d i n g  t h i s  s e c t i o n  w h i c h  w i l l
be a d d r e s s e d  in r e l a t i o n  to the s u b s e c t i o n  they fall under.

A) £ p J2jl S e c . (C ) : R e q u i r e s  l e n d i n g  a g e n c i e s  to s e n d  a

c o p y  o f  a n y  a p p l i c a t i o n  f o r  l o a n  n o t  c o v e r e d  b y  (a) o f  
t h e  s e c t i o n  to t h e  A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n ,  
t h e  A P O C  i s  t o  i n c o r p o r a t e  t h e  m a t e r i a l  i n t o  t h e  
a p p l i c a n t ' s  f i n a n c i a l  d i s c l o s u r e  s t a t e m e n t .  T h e
m a t e r i a l  m a y  be d i s c l o s e d  to the e t h i c s  c o m m i s s i o n .  •

\

C o m m e n t a r y : T h i s  s u b s e c t i o n  r a i s e s  s e v e r a l  c o n s i d e r a t i o n s :

1) W h a t  t y p e  o f  l o a n  w o u l d  n o t  be s u b j e c t  t o  p r o c e d u r e s  
o u t l i n e d  in (a) o f  t h i s  s e c t i o n ?  I f  t h e r e  a r e  s u c h  
l oans, is it d e s i r a b l e  th a t  s t a t e  o f f i c i a l s  h a v e  a c c e s s  
to t h e m ?

2) T h e  b i l l  a s  w r i t t e n  s t a t e s  no  t i m e  f r a m e / l i m i t  w i t h i n  

w h i c h  the l e n d i n g  a g e n c y  m u s t  s u b m i t  the a p p l i c a t i o n  to 
A P O C .  w h i l e  t h i s  c o u l d  p r o b a b l y  b e  h a n d l e d  b y  
r e g u l a t i o n ,  it w o u l d  be  b e t t e r  to s t a t e  it c l e a r l y  in 
the s t a t u t e .
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3) L e g i s l a t i v e  e m p l o y e e s  a r e  n o t  r e q u i r e d  to f i l e  
d i s c l o s u r e  s t a t e m e n t s .  Yet this chap te r  wi l l  apply to 
t h e m  as w e l l  as to l e g i s l a t o r s .  W h a t  p r o c e d u r e  is to be 
f o l l o w e d  w h e n  t h e y  a p p l y  f o r  a l o a n  c o v e r e d  by t h i s  
s e c t i o n ?

4) A £ Q C  as r e c e p t o r  of l o a n  a p p l i c a t i o n : A m a j o r  p r o b l e m  
r e l a t e s  to t h e  a s s i g n m e n t  of A P O C  as r e c e p t o r  of t h e  
l o a n  a p p l i c a t i o n .  F i n a n c i a l  d i s c l o s u r e  s t a t e m e n t s  
r e q u i r e d  by AS 3 9 . 5 0 . 1 2 0  a re n ot n e a r l y  as r e v e a l i n g  as 
m o s t  l o a n  a p p l i c a t i o n s .  I n d i v i d u a l s  c o v e r e d  by t h i s  
c h a p t e r  w o u l d  u n d o u b t e d l y  p r o t e s t  t h a t  t h e i r  p r i v a c y  
w o u l d  be j e o p a r d i z e d  if t h e  A P O C  h ad a c c e s s  to m o r e  
i n t i m a t e  p e r s o n a l  f i n a n c i a l  d a t e  t h a n  is c u r r e n t l y  
r e q u i r e d  u nder p r e s e n t  d i s c l o s u r e  laws.

F u r t h e r ,  r e c o r d s  m a i n t a i n e d  by the A P O C  are o p e n  to 
p u t ' l i e  i n s p e c t i o n .  G i v e n  t h e  r e q u i r e m e n t  o f  
c o n f i d e n t i a l i t y  of i n v e s t i g a t i o n  under all sect i o ns  of 
this chapter, it w o u l d  be c o n t r a d i c t o r y  to al l o w public 
i n s p e c t i o n  of o f f i c i a l’s loan applica t io n s , as w o u l d  be 
the case if they w e r e  filed w i t h  the APOC.

G i v e n  t h a t  m o s t  l o a n s ,  if n o t  all, w o u l d  f a l l  i n t o  s ub 
c a t e g o r y  (a) of this s e c t i o n  and r e a l i z i n g  that any that did 
not s ho u l d be c a r e f u l l y  s c r u t i n i z e d  if they invo l ve  a public 
o f f i c i a l ,  I w o u l d  r e c o m m e n d  t h a t  the A P O C  n o t  be a s s i g n e d  
r e c e p t o r  of l o a n  a p p l i c a t i o n s  as d e f i n e d  in (C). T h e  A P O C  
has no j u r i s d i c t i o n  in any o th e r  s e c t i o n  of this chap te r  and 
w o u l d  p e r f o r m  no f u n c t i o n  o t h e r  t h a n  s t o r a g e  of the l o a n  
a p p l i c a t i o n s .  G i v e n  the p r i v a cy  issue w h i c h  w o u l d  be r a i s e d  
i f  t h e  A P O C  is i n c l u d e d ,  I w o u l d  o f f e r  t h e  f o l l o w i n g  
a m e n d m e n t  to s u b s e c t i o n  (C).

itefl-uine :

a) e a c h  l o a n  w h i c h  f a l l s  i n t o  c a t e g o r y  (C) be r e v i e w e d  by
the d i v i s i o n  of l e g i s l a t i v e  a udit b e fore it is a p proved;

b) in r e v i e w i n g  the l o a n  a p p l’i c a t i o n ,  the d i v i s i o n  of
l e g i s l a t i v e  a u d i t  c o u l d  r e q u e s t  f r o m  t he A P O C  a n y  
f i n a n c i a l  d i s c l o s u r e  data c o n t a i n e d  in the applicant's 
f i l e ;

c) If after r e v i e w i n g  the loan ap p l ication, the d i v i s i o n  of
l e g i s l a t i v e  a u d i t  f o u n d  c a u s e  to s u s p e c t  t h a t  t he l o a n  
w o u l d  v i o l a t e  the intent of the chapter, it w o u l d  refer 
t h e  a p p l i c a t i o n  a n d  all r e l e v a n t  d o c u m e n t a t i o n  to t he 
e t h i c s  c o m m i s s i o n  for review;



d) T h e  e t h i c s  c o m m i s s i o n  w o u l d  be r e q u i r e d  to r e n d e r  an 
o p i n i o n  r e g a r d i n g  the a p p r o p r i a t e n e s s  of the loan w i t h i n  
a s p e c i f i e d  time. If no o p i n i o n  w a s  r e n de r e d w i t h i n  the 
s p e c i f i e d  time, it w o u l d  be d e e m e d  that the a p p l i c a t i o n  
did not v i o l a t e  the i n t e n t  of the chapter.

I f  a d o p t e d ,  t h i s  a m e n d m e n t  w o u l d  f u r t h e r  a s s u r e  the p u b l i c  
that l e g i s l a t o r s  and l e g i s l a t i v e  e m p l o y e e s  w o u l d  be c a r e f u l l y  
s c r u t i n i z e d  w h e n  a p p l y i n g  for state funds w e r e  d i s c r e t i o n  is 
e x e r c i s e d  in d e t e r m i n i n g  q u a l i f i c a t i o n s .  G i v e n  the s m a l l  
s i z e  of A l a s k a ' s  l e g i s l a t u r e  a nd g i v e n  t h a t  f e w  l o a n s  w o u l d  
f a l l  i n t o  s u c h  a " d i s c r e t i o n a r y "  - c a t e g o r y ,  t h e  a b o v e  
s u g g e s t e d  p r o c e d u r e  w o u l d  not prove u n j u s t i f i a b l y  b u r de n so m e .

B) S u L .  S ^ c ^  _(d ) : s t a t e s  t h a t  l o a n  a g e n c i e s  s h a l l
a n n u a l l y  p u b l i s h  a l i s t i n g  of all o u t s t a n d i n g  l o a n s  
e x c e p t  for lo a n s d e s c r i b e d  in (a).

. Q u e s t i o n : W h e r e  do t h e y  p u b l i s h  the l i s t ?  S h o u l d n ' t
t h e y  be r e q u i r e d  to s e n d  a c o p y  of the l i s t  to e i t h e r  
t h e  d i v i s i o n  o f  l e g i s l a t i v e  a u d i t  or t h e  e t h i c s  
c o m m i s s i o n ,  or both?

C) £ub_i. L e i :  G i v e n  t h e  f a c t  t h a t  t h e  e t h i c s
c o m m i s s i o n  w i l l  be the u l t i m a t e  j u d g e  of c o n f l i c t s  
i n v o l v i n g  s t a t e  l o a n s  to p e r s o n s  c o v e r e d  by t h i s  
c h a p t e r ,  w o u l d n ' t  it be a d v i s a b l e  to r e q u i r e  s t a t e  
a g e n c i e s  to s u b m i t  a p r o p o s e d  r e g u l a t i o n  for c o m m i s s i o n  
r e v i e w  or a p p r o v a l  b e f o r e  it is i m p l e m e n t e d .  S u c h  a 
p r o c e d u r e  w o u l d  e n s u r e  the e s t a b l i s h m e n t  of a d e q u a t e  
a d m i n i s t r a t i v e  p r o c e d u r e s  and w o u l d  l i m i t  c o m m i s s i o n  
r u l i n g s  t o  w h e t h e r  or n o t  t h e s e  p r o c e d u r e s  w e r e  
f o l l o w e d .

D) S u b .  ( F ) : W h a t  a c t i o n  is to be t a k e n  by t h e
c o m m i s s i o n  if the l oa n s  are in v i o l a t i o n  of the c h a p t e r ?
A r e  t h e y  v o i d a b l e ?  C a n  t he s t a t e  sue for r e c o v e r y  of 
funds and d a m a g e s ?  W h a t  a b o ut  i n n oc e n t  third p a r t i e s ?

VI l j c L 2M., .60, 060 C O N F I D E N T I A L  jNFQ.FM A JI .QN

AlDj£ild L q : It is a c o n f l i c t  of i n t e r e s t  if a p e r s o n  to w h o m
this c h a p t e r  a p p li e s d i s c l o s e s  or uses for p ersonal gain or 
f o r  the p e r s o n a l  g a i n  of a n o t h e r  p e r  son or o r g a n i z a t i on, 
i n f o r m a t i o n  t h a t  by l a w  £ £  p r a c t i c e  is not a v a i l a b l e  to t h e  
p u b l i c  and that the person a c q u i r e d  in the c o u rs e  of o f f i c i a l  
d u t i e s .

C o m m e n t a r y :  T h e s e  a m e n d m e n t s  a r e  f a i r l y  s e l f - e x p l a n a t o r y .
B y  a d d i n g  t h e  w o r d s  " o r  p r a c t i c e " ,  t h e  l a w  w o u l d  be 
s u b s t a n t i a l l y  t i g h t e n e d .  S u c h  w o r d i n g  w a s  s t r o n g l y  
r e c o m m e n d e d  by t h e  e x e c u t i v e  d i r e c t o r  of H a w a i i ' s  E t h i c s  
C o m m i s s i o n .

- 6 -



V I I SJLC,. 2'+,$ 0 . .Q7Q. I N T E R E S T S  B E T W E E N  P U B L IC  O F F I C I A L S

T h i s  s e c t i o n  as w r i t t e n  is less r e s t r i c t i v e  than m a n y  state's 
s t a t u t e s  r e g a r d i n g  f i n a n c i a l  d e a l i n g s  b e t w e e n  p u b l i c  
offici al s .  But g i v e n  the s p e ci a l  c o n d i t i o n s  in Alaska, it is 
p r o b a b l y  su f ficient. I would, h o w ev e r,  offer the f o l l o w i n g  
a m e n d m e n t s :

1) A m e n d  l a ). t£: A p e r s o n  to w h o m  t h i s  c h a p t e r  a p p l i e s
shall d i s c l o s e  I n  w r i t i n g  to the c o m m i s s i o n  . . .

2) A m end (a)2 t o : { l e g i s l a t o r s }  a n o th e r  p e r s o n to w h o m  
th i s c h a p t e r  a p p l i e s .

3) A m end lb,) _to: . . . i n v o l v i n g  a s u b s t a n t i a l  f i n a n c i a l
m a t t e r  w i t h  a l o b b y i s t ,  a n  d e f i n e d  bv A S  2 ^ 5 . 1 8 1 , w h o  
is not a m e m b e r  of the i m m e d i a t e  family of the person.

V I I I  Sec. 2 ^ . 6 0 . 0 8 0  G I F TS

A) A m e n d  la.) to: A p e r s o n  to w h o m  t h i s  c h a p t e r  a p p l i e s  m a y
n o t  s o l i c i t  a g i f t  in any a m o u n t ,  or a c c e p t  or r e c e i v e ,
d i r e c t l y  or indirectly, a gift h a v i n g  an a g g r e g a t e  value
in e x c e s s  of one h u n d re d  d o l l a r s  ($ 10.0) i n  any. c a l e n d a r  
.Y..Q3 r jL loiq a n v  p e r s o n  n r  o r g a n i z a t i o n , w h e t h e r  in t h e  
f o r m  of money, services, a loan, travel, e n t e r t a i n m e n t ,  
h o s p i t a l i t y ,  p r o m i s e , or o t ^ er  form, under c i r c u m s t a n c e s  
in w h i c h  it m ay r e a s o n a b l y  be i n f e r r e d  that the gift is 
i n t e n d e d  to i n f l u e n c e  t he p e r s o n  in the p e r f o r m a n c e  of 
the d u t i e s  of the p e r s o n  or is i n t e n d e d  as a r e w a r d  f o r  
an o f f i c i a l  a c ti o n  ,or i n a c t i o n , by the person.

C o m m e n t a r y : T h i s  a m e n d m e n t  w o u l d  p r e v e n t  a p e r s o n  or
o r g a n i z a t i o n  f r o m  g i v i n g  an o f f i c i a l  several gifts, each of 
an i n d i v i d u a l  v a l u e  less than $100, but w i t h  a c o m b i n e d  va l u e 
in e x c e s s  of $100.

B) A m e n d  Sub,. S ec... .(b), to r e a d : h o s p i t a l i t y  f r o m  a n o t h e r
p e r s o n  at { a n o t h e r }  person's' r e s i d e n c e ,  i n c l u d i n g
meals, l o d g i n g  or grou nd  or w a t e r  t r a n s p o r t a t i o n ;

C o m m e n t a r y : Th is  a m e n d m e n t  w o u l d  t i g ht e n  the w o r d i n g  of this
c l a u s e  a n d  w o u l d  p r e v e n t  a p e r s o n  or o r g a n i z a t i o n  f r o m  
s k i r t i n g  t h e  i n t e n t  of the g i f t  p r o v i s i o n  by o f f e r i n g  an 
o f f i c i a l  " h o s p i t a l i t y "  at a c o m m e r c i a l  l o d g e  or g u i d e  
s e r v ic e , etc.

F o r  e x a m p l e ,  if t h i s  s u b s e c t i o n  is a d o p t e d  as w r i t t e n ,  a 
p e r s o n  or o r g a n i z a t i o n  could pay for a p u b li c  o f f i c i a l s  t r i p  
or s t a y  ( " h o s p i t a l i t y " )  at a c o m m e r c i a l  l o d g e ,  if the o w n e r  
of t h e  l o d g e  ( " a n o t h e r  p e r s o n " )  r e s i d e d  t h e r e ,  e v e n  t h o u g h  
t h e  p e r s o n  or o r g a n i z a t i o n  f u n d i n g  t h e  t r i p  h a d  no 
a s s o c i a t i o n  w i t h  the residence. Th i s a m e n d m e n t  w o u l d  p r e v e n t  
that.
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C) Ame..QJi L b l ?  i n  LIlmA :  an i n v i t a t i o n  to a t t e n d  a m e a l  or
•social eve it that does not e xc e e d $100 in value r e c e i v e d  
by t he p e r s o n  f or e a c h  m e a l  or e v e n t  and t h a t  d o e s  n o t  
in t h e  a g g r e g a t e  e x c e e d  $ 2 5 0  in v a l u e  d u r i n g  t h e  
c a l e n d a r  year form one p e r s o n  n r  o r g a n i z a t i o n ; or

P) JLubj. Secj. n e e d e d ; _(d_) R q  p e r s o n n r  o r g a n i z a t i o n  m a v

.Q.f f e r  o r  g i v e  to a p u b l i c  o f f i c i a l  t £  w h o m  t h i s  c h a p t e r  

n n n l i n n ^  M r e c _ t . i x  n r  i n d i r e c t l y ,  a n y  g i f t  w h i c h  t h e  
p u b l i c  n l f i c j a l  is. p r o h i b i t e d f r o m  a c c e p t i n g  p u r s u a n t  to 

s u b s e c t i o n  .(a) o f  t h i s  s e c t i o n .

C o m m e n t a r y : The a d d i t i o n  of this clause, w h i c h  is c o n t a in e d
in m a n y  s t a t e ' s  g i f t  p r o v i s i o n s ,  w o u l d  m a k e  the g i v e r  or 
o f f e r e r  of an i l l e g a l  g i f t  e q u a l l y  l i a b l e  w i t h  th e  o f f i c i a l  
w h o  a c c e p t s  it.

VIX Sec. 2 4 . 6 0 , 0 9 0  N E P O T I S M

.Qu e s t i o n : W h a t  is the d e f i n i t i o n  of "a p e r m a n e n t  m e m b e r  of
the l e g i s l a t o r s  h o u s e h o l d " ?  Is this l e g a l l y  d e f i n a b l e ?

M o s t  s t a t e s  are g r a p l i n g  w i t h  the p r o b l e m  of h ow to include 
" l i v e - i n  l o v e r s "  in t h e i r  l a w s .  B u t  w i l l  t h i s  c l a u s e  
a c c o m p l i s h  t h a t  a d e q u a t e l y ?  W o u l d  r e n t e r s  be c o n s i d e r e d  
" p e r m a n e n t  m e m b e r s " ?

X Sec... 24 .60. 100 R E P R E S E N T A T I O N  BX L E G I S L A T O R S

A m end s u b s e c t i on (a ) to r e a d : E x c e p t  as p r o v i d e d  in t h i s
section, a m e m b e r  of the l e g i s l a t u r e  or a person e m p l o y e d  by 
an a g e n c y  of t he l e g i s l a t u r e  e s t a b l i s h e d  u n d e r  A S  2 4.20 m a y  
not r e p r e s e n t  a n o t h e r  perso n  r r  o r g a n i z a t i o n  for c o m p e n s a t i o n  
b e f o r e  an agency, board, or c o m m i s s i o n  of the State.

Cgj]m.e.n.t e r.y. £ £  sub... sec.,.

1) H o w  d o e s  sub. sec. (b) i n t e r f a c e  ,w i t h  AS 3 9 . 5 0 . 0 9 0 ( C ) ?  
Are they m u t u a l l y  c o m p a t i b l e ?

2) A r e  A l a s k a n  c o u r t s  c o n s i d e r e d  S t a t e  a g e n c i e s ?  I f  not, 
t h e n  (b) is u n n e c e s s a r y ,  as the u s u a l  r u l e  in e t h i c s  
l e g i s l a t i o n  is that courts are not g e n e r a l l y  c o n s i d e r e d  
to be a g e n c i e s  of the State. C o n s e qu e n tl y ,  this s e c t i o n  
w o u l d  i m p l i c i t l y  not have r e p r e s e n t a t i o n  before a co u r t 
by a p e rson covered by this chapter.

3) ;LuJ2S£cXaqh nrnieil idl I M S  sgcfci&n inns &££ arp.iy JU2 
r n n r n n n r i n i i n n  i n  a  r s j l s s l b . r n r n r n < i i n  i h i s .  n h n n in r  i l  
■tJl.a.i P.e.r.sp.n is .  ,a.c t .i n g  I n  h is  o r  he r, o f f i c i a l  c a p a c i t y .
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XI S ec.,. 2 U . 6 Q . n o  A C T I O N  £ N  A  C O N F L I C T  0£  I N T E R E S T

C o m m e n t a r y : This s e c t i o n  s e e m s  u n u s u a l l y  brief and fails to
a d d r e s s  e m p l o y e e s  of t h e  l e g i s l a t u r e  w h o  a re f a c e d  w i t h  a 
c o n f l i c t  of interest. As this s e c t i o n  is e x t r e m e l y  i m p o r t a n t  
to t h e  c h a p t e r ,  I w o u l d  r e c o m m e n d  t h a t  it be r e - w r i t t e n  as 
f o l l o w s :

a) A p e r s o n  c o v e r e d  by t h i s  c h a p t e r ,  w h o  in t h e  d i s c h a r g e  
of o f f i c i a l  duties, is i n v o l v e d  or a b ou t  to be i n v o l ve d  
in a n y  m a t t e r  t h a t  c o u l d  r e s u l t  in a c o n f l i c t  o f
i n t e r e s t s  on his or her’ part shall:

1) D i v e s t  t h e  i n t e r e s t  t h a t  h a s  r e s u l t e d  in t h e  
c o n f l i c t  or p o t e n t i a l  co n flict; or

2) P r e p a r e  a w r i t t e n  s t a t e m e n t  d e s c r i b i n g  such m a t t e r  
and the n a t u r e  of the p o s s i b l e  c o n f l i c t  of i n t e r e s t  
and

a) in the case of a legi sl a to r ,  deli ve r  copies of 
t h e  s t a t e m e n t  t o  t h e  c o m m i s s i o n  a n d  t h e  
p r e s i d i n g  o f f i c e r  of t h e  a p p r o p r i a t e  b o d y  of 
t h e  l e g i s l a t u r e ,  w h o  s h a l l  c a u s e  s u c h  
s t a t e m e n t  to be prin t ed  in the j o u rn a l  of the
a p p r o p r i a t e  body or if the l e g i s l a t u r e  is not
in session, shall r e q u e s t  that the c o m m i s s i o n  
m a i n t a i n  a p u b l i c  r e c o r d  of s u c h  s t a t e m e n t  
w h i c h  s h a l l  s u b s e q u e n t l y  be i n c l u d e d  in t h e  
j o u r n a l  f o r  t he f i r s t  day of the f o l l o w i n g  
session. Upon r e q u e s t  of the legislator, the 
p r e s i d i n g  o f f i c e r  of t h e  a p p r o p r i a t e  b o dy ,  
s h a l l  e x c u s e  t h e  l e g i s l a t o r  f r o m  v o t e s ,  
d e l i b e r a t i o n s  a nd o t h e r  a c t i o n s  in r e g a r d  to 
such matt er ;  or

b) in the case of an e m p l o y e e  of the l e g i s l a t u r e  
c o v e r e d  by this chapter, d e l i v er  a copy of the 
s t a t e m e n t  to the comrnis'sion and to his or her 
i m m e d i a t e  s u p e r i o r ,  if any, w h o  s h a l l  a s s i g n  
the m a t t e r  to another, or if the e m p l o y e e  has 
no ' m m e d i a t e  s u p e r i o r ,  he or she s h a l l  t a k e  
s u c h  s t e p s  as t h e  c o m m i s s i o n  s h a l l  p r e s c r i b e  
or a d v i s e  to r e m o v e  h i m s e l f  or h e r s e l f  f r o m  
i n f l u e n c e  o v e r  a c t i o n s  and d e c i s i o n s  on the 
m a t t e r .

XII S & c., 2 H . 6 0 . 1 2 0  S.TAIE PROPEP.IX A M  E M I L S

Am.end to r e a d : A p e r s o n  to w h o m  t h i s  c h a p t e r  a p p l i e s  m a y  not
use state p r o p e r t y  or funds for p r i v a t e  gain oj: for ihe gain 
.qE  o t h e r s  or for c a m p a i g n  purposes.

- 9 -



X II I  Sjlsl. 24,.b_Q.,.130 L E G I S L A T I V E .ETHICS C O M M I S S I O N

C e m m  e n t  a n y : T h i s  s e c t i o n  l o o k s  p r e t t y  g o o d .  A f e w
q u e s t i o n s :

A) Sub. Sec. (e) s t a t e s :  "A c o m m i s s i o n  m e m b e r  m a y  n o t
s e r v e  m o r e  t h a n  o n e  f u l l  t e r m . "  D o e s  t h i s  m e a n  f o u r  
years, or a ter m  "unit"? In other words, could s o m e o n e  
w h o  w a s  a p p o i n t e d  to fill a vacancy, serve the r e m a i n d e r  
of t he terra of the p e r s o n  w h o ’s v a c a n c y  t h e y  w e r e  
f i l l i n g ,  p l u s  a n o t h e r  f u l l  t e r m ,  or c o u l d  t h e y  j u s t
se r ve  for the r e m a i n d e r  of the term?

B) T h e r e  is no p r o v i s i o n  f o r  s t a g g e r i n g  the  t e r m s  of t he 
initial a p p o i n t e e s  to the c o m m i s s i o n .  Such a pra ct i c e 
is c o m m o n  w h e n  f o r m i n g  a c o m m i s s i o n  and is intended to 
p r o v i d e  c o n t i n u i t y  on t h e  c o m m i s s i o n  a n d  a l s o  p r e v e n t  
any one m e m b e r  f r om  d o m i n a t i n g  the c o m m i s s i o n  for a l o n g  
p e r i o d s  of time.

■Recom m e n d e d  W o r d i n g ; e) t h e  t e r m  of o f f i c e  of a p u b l i c  
m e m b e r  of the c o m m i s s i o n  is five {four} years from F e b r u a r y  1 
of the year of a p p o i n t m e n t  and until a s u c c es s or  is a p p o i n t e d
and q ua l if i e s ,  g&s.epI that t h e  m e m b e r s  first a p p o i n t e d  s ha l l
i>e aj? p a i n t e d  f o x  -Lerme e l  a X X i a e  e X  ane_^ X x s u  t h r e e . f o u r .  
a n h  f i ve v e e r e sp e c t i v e l y ,  and u n t i l  their s u c c e s s o r s  h a v e

I s u g g e s t e d  i n c r e a s i n g  t he t e r m  of s e r v i c e  to f i v e  y e a r s  so 
t h a t  no c o m m i s s i o n  m e m b e r ' s  t e r m  of o f f i c e  w o u l d  c o i n c i d e  
w i t h  a l e g i s l a t o r  w h o  a p p o i n t e d  h i m  or her, as c o u l d  be t he 
case w i t h  S e n a t e  a p p r o v a l  and a four year term.

X IV Xeaa. 2 4 . 6 0 . 1 4 0  DUTIES. 01 T H E  C O M M I S S I ON

No c o m m e n t s  o t h e r  t h a n  t h a t  I w o u l d  r e c o m m e n d  t h a t  t h e  
c o m m i s s i o n  be r e q u i r e d  to p u b l i s h  a n i m a l  r a t h e r  t h a n  s e m i ­
a n n u a l  s u m m a r i e s  of its d e c i s i o n s  and o p i n i o n s .  A n n u a l  
p u b l i c a t i o n s  w o u l d  be c o n s i s t e n t  with''most s t a te s  and w o u l d  
r e du c e the b u r e a u c r a t i c  r e q u i r e m e n t s  of the c o m m i s s i o n .

XV Sjlcl, 2H_,_6_Q-..15-Q. AP.VISQR1 O P I N I O N S

A m e n d .  I n  rend.: { L i n e s  1 9 - 2 0 }  T h e  o p i n i o n  i s s u e d  o r
c o n s i d e r e d  i s s u e d ,  u n t il a m e n d e d  or r e v o k e d , is b i n d i n g  on 
the c o m m i s s i o n  and in any . . .

C o m m e n t a r y : T h i s  a m e n d m e n t  w o u l d  a l l o w  the c o m m i s s i o n  to
c h a n g e  or r e v i s e  a d e c i s i o n  if f a c t s  are b r o u g h t  to l i g h t ,  
w h i c h  in g o o d  f a i t h  w e r e  not k n o w n  at twe i s s u a n c e  or n o n ­
iss u a n c e  of the opinion.
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XVI S e c . 24.60.160 COMPLAINTS

Q u e s t i o n s :

1) How lo ng  w i l l  e v i d e n c e  be m a i n t a i n e d ?

2) S h o u l d  not t he e v i d e n c e  g a t h e r e d  be a v a i l a b l e  to t he
A t t o r n e y  G e n e r a l  as w e l l  as s t a f f  and the c o m m i s s i o n  in
the e v e n t  a r e fe r a l is r e c o m m e n d e d ?

3) Is a r e f e r a l  to the A t t o r n e y  General possible, d e s i r a b l e  
for l e g i s l a t o r s  w h o  v i o l a t e  this c h a p t e r ?  e m p l o y e e s  of 
the l e g i s l a t u r e ?

X V I I  S ec, 2 4 , 6 0 ,17.0 D-EF-I-NITIONS

C o m m e n t a r y : T h e  d e f i n i t i o n s  s e c t i o n s  is an e s s e n t i a l
c o m p o n e n t  o f  a n y  e t h i c s  s t a t u t e ,  b o t h  f o r  c i t i z e n  
c o m p r e h e n s i o n  a n d  c o u r t  i n t e r p r e t a t i o n .  T h i s  b i l l ' s  
d e f i n i t i o n  s e c t i o n  is gro s sl y  i n a d e q u a t e .

Xii£ f-P-1 l o w i n g  t e r m s  ne.e.d to be d e f i n e d :

" o f f i c i a l  a c t i o n " ,  " r e l a t i v e l y  i n s i g n i f i c a n t " ,  " r e l a t i v e l y  
f a r  r e m o v e d " ,  " c l o s e  e c o n o m i c  a s s o c i a t i o n " ,  " s u b s t a n t i a l  
f i n a n c i a l  m a t t e r s " ,  " c a m p a i g n  p u r p o s e s " ,  " c o m p e t e n t  a n d  
s u b s t a n t i a l  e v i d e n c e " ,  " s t a t e  a g e n c y " ,  a nd " o r g a n i z a t i o n "  
(if s u g g e s t e d  a m e n d m e n t s  are ad op t e d) .

X V I I I  O T H E R  S E C T I O N S  NOT I N C L U D E D  W H I C H  C OU L D  BE C O NSI DE R ED

1) J-Olul iuni .So-y..e.r.g.l L i . g b . i l . i t _ y : e g  - "If t w o  or m o r e  
p e r s o n s  are r e s p o n s i b l e  for any violation, they shall be 
j o i n t l y  and s e v e r a l l y  l i a b l e . "  (Calif, statute).

2) R e f e r a l to the A G : eg - "The c o m m i s s i o n  s’-'all refer to 
the A t t o r n e y  G e n e r a l  v i o l a t i o n s  of the law w h i c h  in its 
o p i n i o n  m e r i t  prosecution. The A t t o r n e y  General shall 
h a v e  r e s p o n s i b i l i t y  for,.all p r o s e c u t i o n s  under the l a w  
a n d  m a y  r e q u e s t  f r o m  t h e  c o m m i s s i o n  a l l  e v i d e n c e  
c o l l e c t e d  in its i n ve s tigation."

3) L e y  .er a b i l i t y  £>± Chap.t.gr.: eg - "If a part of this Act is 
i n v a l i d ,  all v a l i d  p a r t s  t h a t  a r e  s e v e r a b l e  f r o m  the 
i n v a l i d  part r e m a i n  in effect. If a part of this Act is 
i n v a l i d  in o n e  or m o r e  if its  a p p l i c a t i o n s ,  the p a r t  
r e m a i n s  in e f f e c t  in all v a l i d  a p p l i c a t i o n s  t h a t  a r e  
s e v e r a b l e  f r o m  the valid a p p l i c a t i o n s . "

4) Lon or e r i  urns. s M  Egg-S.

M. M a t t h e w  H i g g i u s
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B Y  T H E  R U L 3 S L C 0 M M I T T E E  
B Y  R E Q U E S T  O F  T H E  
S P E C I A L  C O M M I T T E E

I N  T H E  S E N A T E  O N  L E G I S L A T I V E  R E F O R M

S E N A T E  B I L L  NO. ♦ —

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  s t a n d a r d s  o f  c o n d u c t  o f

l e g i s l a t o r s  a n d  l e g i s l a t i v e  e m p l o y e e s  a n d  e s ­

t a b l i s h i n g  a L e g i s l a t i v e  E t h i c s  C o m m i s s i o n ;  a n d  

p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

3 E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  24 ia a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  t o  rea d :

C H A P T E R  60. S T A N D A R D S  O F  C O N D U C T .

Sec. 2 4 . 6 0 . 0 1 0 .  L E G I S L A T I V E  F I N D I N G S  A N D  P U R P O S E .  T h e  lecrisla-

wM t u r e  f i n d s  t h a t  it is e s s e n t i a l  i n  t h e  c o n d u c t  o f  p u b l i c  b u s i n e s s  t h a t  

l e g i s l a t o r s  h o l d  the r e s p e c t  a n d  c o n f i d e n c e  o f  the p e o p l e .  L e g i s l a ­

t o r s  m u s t  a v o i d  c o n d u c t  t h a t  e v e n  a p p e a r s  t o  v i o l a t e  t h e  t r u s t  t h e  

p e o p l e  h a v e  p l a c e d  in the m .  T o  e n s u r e  a n d  p r e s e r v e  p u b l i c  c o n f i d e n c e ,  

L e g i s l a t o r s  s h o u l d  h a v e  t h e  b e n e f i t  o f  s p e c i f i c  s t a n d a r d s  to g u i d e  

t h e i r  c o n d u c t .  A r t i c l e  II, sec. 12, C o n s t i t u t i o n  o f  the S t a t e  of 

A l a s k a  g r a n t s  to e a c h  h o u s e  of t h e  l e g i s l a t u r e  the p o w e r  t o  j u d g e  t h e  

q u a l i f i c a t i o n s  o f  i t s  m e m b e r s .  I t  is t h e  p u r p o s e  o f  t h i s  A c t  to 

e s t a b l i s h  s t a n d a r d s  o f  c o n d u c t  f o r  s t a t e  l e g i s l a t o r s  a n d  l e g i s l a t i v e  

e m p l o y e e s  a n d  to e s t a b l i s h  t h e  L e g i s l a t i v e  E t h i c s  C o m m i s s i o n  to 

c o n s i d e r  a l l e g e d  v i o l a t i o n s  o f  t h i s  c h a p t e r  a n d  to r e n d e r  a d v i s o r v  

o p i n i o n s  to p e r s o n s  a f f e c t e d  b y  t h i s  c h a p t e r .

Sec. 2 4 . 6 0 . 0 2 0 .  A P P L I C A B I L I T Y .  (a) T h i s  c h a p t e r  a p p l i e s  t o  a 

m e m b e r  o f  the l e g i s l a t u r e ,  to a p e r s o n  e m p l o y e d  b y  a^ m e m ber~fof t h e  J 

l e g i s l a t u r e ,  a n d  to a p e r m a n e n t  o r  t e m p o r a r y  e m p l o y e e  o f  an a g e n c y  of 

t h e  l e g i s l a t u r e .  T h i s  c h a p t e r  d o e s  n o t  a p p l y  to

(L) a f o r m e r  m e m b e r  o f  t h e  l e g i s l a t u r e  o r  to a p e r s o n

- 1 -L 20
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f o r m e r l y  e m p l o y e d  b y  a m e m b e r  o f  t h e  l e g i s l a t u r e  o r  an a g e n c y  o f  t h e  

l e g i s l a t u r e  u n l e s s  t h e  p r o v i s i o n  s p e c i f i c a l l y  s t a t e s  t h a t  it so 

a p p l i e s ;

(2) a p e r s o n  e l e c t e d  to t h e  l e g i s l a t u r e  w h o  at t h e  t i m e  of 

e l e c t i o n  is n o t  a m e m b e r  o f  t h e  l e g i s l a t u r e .

(b) T h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  s p e c i f i c a l l y  r e p e a l  t h e  

p r o v i s i o n s  o f  the c o m m o n  lav; r e l a t i n g  to l e g i s l a t i v e  c o n f l i c t  of

i e c . / s b h u c - '
i n t e r e s t  t h a t  m a y  a p p l y  to a m e m b e r  o f  t h e  l e g i s l a t u r e ,  a ^ p e r s o n  

e m p l o y e d  b y  a m e m b e r  o f  t h e  l e g i s l a t u r e ,  o r  t o  a p e r m a n e n t  o r  t e m p o ­

r a r y  e m p l o y e e  o r  a n  a g e n c y  o f  t h e  .legislature. T h e y  d o  n o t  s u p e r s e d e  

o r  r e p e a l  p r o v i s i o n s  o f  t h e  c r i m i n a l  l a w s  o f  the s t a t e .

Sec. 2 4 . 6 0 . 0 3 0 .  C O N F L I C T S  O F  I N T E R E S T .  (a) A  p e r s o n  t o  w h o m  

t h i s  c h a p t e r  a p p l i e s  m a y  n o t  u s e  o u b l i c  o f f i c e  for p r i v a t e  a d v a n c e m e n t  

o r  g a i n .

(b) A  c o n f l i c t  o f  i n t e r e s t  e x i s t s  w h e n  a p e r s o n  to w h o m  t h i s  

c h a p t e r  a p p l i e s ^ t a k e s  o r  w i t h h o l d s  o f f i c i a l  actior.^or e x e r t s  i n f l u e n c e  

w h i c h  c o u l d  s u b s t a n t i a l l y  b e n e f i t  o r  h a r m  a f i n a n c i a l  m a t t e r  in w h i c h  

t h e  p e r s o n  h a s  a d i r e c t  o r  i n d i r e c t  p r i v a t e  i n t e r e s t .

(c) C o n f l i c t s  o f  i n t e r e s t  a r e  p r o h i b i t e d  b u t  t h e r e  is n o t  a 

c o n f l i c t  o f  i n t e r e s t  if, a s  to a s p e c i f i c  n a t t e r ,  t h e r e  is no s u b s t a n­

t i a l  i m p r o p r i e t y  or a p p e a r a n c e  of i m p r o p r i e t y  b e c a u s e

ftiOAv. 3  (!) p e r s o n ' s  i n t e r e s t  is r e l a t i v e l y  i n s i g n i f i c a n t ;

(2) the p e r s o n ' s  a u t h o r i t y  is r e l a t i v e l y  f a r  r e m o v e d  f r o m  

a n y  o f f i c i a l  a c t i o n  t h a t  c o u l d  r e a s o n a b l y  b e  a f f e c t e d  by t h e  p o t e n t i a l  

c o n f l i c t  o f  i n t e r e s t ,  p r o v i d e d  t h a t  n o  a t t e m p t  h a s  b e e n  m a d e  to r e m o v e  

the a p p e a r a n c e  o f  i m p r o p r i e t y  b y  d e l e g a t i n g  r e s p o n s i b i l i t y /  for o f f i ­

c i a l  a c t i o n .

(d) A  c o n f l i c t  e x i s t s  if b e n e f i t s  a c c r u e  to a p e r s o n  to w h o m  

t h i s  c h a p t e r  a p p l i e s  b e y o n d  t h a t  w h i c h  m a y  a c c r u e  u n i f o r m l y  to m e m b e r s

* i
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o f  t h e  p r o f e s s i o n ,  o c c u p a t i o n  o r  g r o u p  to w h i c h  t h e  p e r s o n  b e l o n g s ,  

to t h e  p u b l i c  a t  l a r g e .

Sec. 2 4 . 6 0 . 0 4 0 .  C O N T R A C T S .  (a) A  p e r s o n  t o  w h o m  t h i s  c h a p t e r  

a p p l i e s  m a y  n o t  b e  a p a r t y  t o  o r  h a v e  a n  i n t e r e s t  i n  a s t a t e  c o n t r a c  

u n l e s s  t h e  c o n t r a c t  is l e t  b y  c o m p e t i t i v e  b i d d i n g  u n d e r  A S  3 7 . 0 5 . 2 3 0  

o r  t h e  t o t a l  a n n u a l  a m o u n t  o f  t h e  s t a t e  c o n t r a c t  is $ 1 0 0 0  o r  less, 

p e r s o n  h a s  a n  i n t e r e s t  in a s t a t e  c o n t r a c t  u n d e r  t h i s  s e c t i o n  if t h e  

p e r s o n  r e c e i v e s  d i r e c t  o r  i n d i r e c t  f i n a n c i a l  b e n e f i t s .  A  p e r s o n  h a s  

a n  i n t e r e s t  in a s t a t e  c o n t r a c t  u n d e r  t h i s  s e c t i o n  i f  t h e  c o n t r a c t  i 

a w a r d e d  t o  O & j  /J° S o / < s ^ o a £ S < -  X U

(1) a f i r m ,  c o r p o r a t i o n ,  o r  a s s o c i a t i o n  t h a n  h a s  a s s e t s  i 

e x c e s s  o f  $ 5 , 0 0 0 , 0 0 0  a n d  in w h i c h  the p e r s o n  h a s  an o w n e r s h i p  i n t e r e  

g r e a t e r  t h a n  10 p e r c e n t  o r  t h a t  h a s  a s s e t s  of $ 5 , 0 0 0 , 0 0 0  o r  l e s s  an 

i n  w h i c h  t h e  p e r s o n  h a s  a n  o w n e r s h i p  i n t e r e s t  g r e a t e r  t h a n  25 percer. 

o r

(2) a p a r t n e r s h i p  in w h i c h  t h e  p e r s o n  is a p a r t n e r .

(b) I n  t h i s  s e c t i o n ,  " d i r e c t  o r  i n d i r e c t  f i n a n c i a l  b e n e f i t s "  

m e a n s  i n c o m e ,  p r o f i t s  o r  o t h e r  f i n a n c i a l  b e n e f i t s  u n d e r  a s t a t e  

c o n t r a c t ,  w i t h o u t  r e g a r d  to w h e t h e r  t h e  .income, p r o f i t s  o r  o t h e r  

f i n a n c i a l  b e n e f i t s  i n u r e  to t h e  p e r s o n  a s  a p a r t n e r ,  s h a r e h o l d e r ,  

i n v e s t o r ,  a g e n t ,  e m p l o y e e ,  c o n s u l t a n t ,  o r  j o i n t  v e n t u r e r  o f  t h e  

c o n t r a c t o r .

Se c .  2 4 . 6 0 . 0 5 0 .  S T A T E  L O A N S .  (a) I t  is n o t  a c o n f l i c t  o f  

i n t e r e s t  f o r  a p e r s o n  to w h o m  t h i s  c h a p t e r  a p p l i e s  to p a r t i c i p a t e  in 

s t a t e  p r o g r a m  o r  t o  r e c e i v e  a l o a n  f r o m  t h e  s t a t e  i f  the p r o g r a m  o r  

l o a n  is g e n e r a l l y  a v a i l a b l e  to m e m b e r s  o f  t h e  p u b l i c ,  is s u b j e c t  to 

f i x e d  e l i g i b i l i t y  s t a n d a r d s ,  a n d  m i n i m a l  d i s c r e t i o n  is e x e r c i s e d  i n  

d e t e r m i n i n g  q u a l i f i c a t i o n .

(b) In d e t e r m i n i n g  w h e t h e r  a c o n f l i c t  o f  i n t e r e s t  e x i s t s  w i t h
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r e s p e c t  to a s t a t e  p r o g r a m  o r  to a s t a t e  l o a n  o t h e r  t h a n  t h o s e  d e­

s c r i b e d  in (a) o f  t h i s  s e c t i o n ,  b e c a u s e  a l e g i s l a t o r  n a y  b e  in a 

p o s i t i o n  t o  i n f l u e n c e  t h e  l o a n  a g e n c y ,  t h e  e t h i c s  c o m m i s s i o n  m u s t  

c o n s i d e r ,  b u t  is n o t  l i m i t e d  to, t h e  a d e q u a c y  of e x i s t i n g  a d m i n i s o r a -  

t i v e  p r o c e d u r e s  f o r  g r a n t i n g  a n d  r e v i e w i n g  l o a n s  t o  l e g i s l a t o r s .

(c) U p o n  a p p l i c a t i o n  f o r  a s t a t e  l o a n  b y  a p e r s o n  to w h o m  t h i s  

c h a p t e r  a p p l i e s ,  o t h e r  t h a n  l o a n s  d e s c r i b e d  in (a) o f  t h i s  s e c t i o n ,  

t h e  l e n d i n g  a g e n c y  m u s t  s e n d  a c o p y  o f  t h e  a p p l i c a t i o n  to -he A l a s k a  

P u b l i c  O f f i c e s  C o m m i s s i o n ,  w h i c h  w i l l  i n c o r p o r a t e  t h e  m a t e r i a l  i n t o  

t h e  a p p l i c a n t ' s  f i n a n c i a l  d i s c l o s u r e  s t a t e m e n t ,  if the a p p l i c a n t  is 

r e q u i r e d  to f i l e  a d i s c l o s u r e  s t a t e m e n t .  A l l  r e c o r d s  r e l a t i o n  to a 

s t a t e  l o a n  to a p e r s o n  to w h o m  t h i s  c h a p t e r  a o p i i e s  m u s e  b e  d i s c l o s e d  

to the c o m m i s s i o n  u p o n  r e q u e s t .

(d) E a c h  F e b r u a r y  1st, e a c h  l o a n  a g e n c y  m u s t  p u b l i s h  a l i s t i n g  

o f  a l l  o u t s t a n d i n g  l o a n s  to p e r s o n s  to w h o m  t h i s  c h a p t e r  a p p l i e s ,  

e x c e p t  f o r  l o a n s  d e s c r i b e d  in (a) o f  t h i s  s e c t i o n .  T h e  l i s t  m u s t  

i n c l u d e  t h e  n a m e  o f  the p e r s o n ,  the d a t e  o f  i s s u a n c e  a n d  c u r r e n t  

s t a t u s  o f  t h e  loan.

(e) S t a t e  a g e n c i e s  t h a t  h a v e  a u t h o r i t y  to g r a n t  l o a n s  s h a l l  

a d o p t  r e g u l a t i o n s  t h a t  e s t a b l i s h  s e p a r a t e  o r o c a d u r e s  f o r  grantincr a n d  

r e v i e w i n g  l o a n s  t o  a p e r s o n  to w h o m  t h i s  c h a p t e r  a p p l i e s .  H o w e v e r ,  

the r e g u l a t i o n s  n e e d  n o t  g o v e r n  l o a n s  d e s c r i b e d  in (a) o f  t h i s  s e c ­

t i o n  .

(f) T h e  d i v i s i o n  o f  l e g i s l a t i v e  a u d i t  s h a l l  a n n u a l l y  r e v i e w  

s t a t e  l o a n s  g r a n t e d  to o r  h e l d  b y  p e r s o n s  to w h o m  t h i s  c h a p t e r  a p p l i e s  

to d e t e r m i n e  w h e t h e r  a p p r o p r i a t e  p r o c e d u r e s  w e r e  o b s e r v e d  in g r a n t i n g  

o r  r e v i e w i n g  the l o a n s .  T h e  d i v i s i o n  s h a l l  r e p o r t  its f i n d i n g s  to the 

e t h i c s  c o m m i s s i o n  b v  A p r i l  1.

(g) F o r  o u r n o s e s  o f  t h i s  s e c t i o n  " s t a t e  p r o g r a m "  m e a n s  a p r o g r a m

- 4 -



I
I

2

3

4

5

6.

7

3

9

10

11

12

13

I

17

18

19

20

21

22

23

24

25

2 6

27

23

29

in w h i c h  t a n g i b l e  a s s e t s  o f  t h e  s t a t e  o r  a r i g h t  to u s e  t a n g i b l e

a s s e t s  o f  t h e  s t a t e  a r e  t r a n s f e r r e d  f r o m  t h e  s t a t e  to a p r i v a t e

I
I

p e r s o n . I

Se c .  24 . 6 0 . 0 6 0  . C O N F I D E N T I A L  INF0RI1ATI0N. It is a c o n f l i c t  o f

<  . n
i n t e r e s t  i f  a p e r s o n  to w h o m  t h i s  c h a p t e r  a p p l i e s  w i l l f u l l y  d i s c l o s e s ^  !

V
o r  k n o w i n g l y  uses^ f o r  p e r s o n a l  g a i n  o r  f o r  the p e r s o n a l  g a i n  o f

a n o t h e r ,  i n f o r m a t i o n  ^ h a t  b y  l a w  is n o t  a v a i l a b l e  to t h e  p u b l i c  a n d

t h a t  t h e  p e r s o n  a c q u i r e d  i n  t h e  c o u r s e  o f  o f f i c i a l  d u t i e s .

rJ L Se c .  2 4 . 6 0 . 0 7 0 .  I N T E R E S T S  B E T W E E N  P U 3 L I C  O F F I C I A L S .  (a) A  

p e r s o n  to w h o m  t h i s  c h a p t e r  a p p l i e s  s h a l l  d i s c l o s e  to t h e  c o m m i s s i o n  

t h e  f o r m a t i o n  o r  m a i n t e n a n c e  o f  a c l o s e  e c o n o m i c  a s s o c i a t i o n  i n v o l v i n g  

^  a s u b s t a n t i a l  f i n a n c i a l  m a s t e r  w i t h

/■iA d kr (1) a s u p e r v i s o r  w h o  h a s  r e s p o n s i b i l i t y  o r  a u t h o r i t v ,

" ''either d i r e c t l y  o r  i n d i r e c t l y ,  o v e r  t h e  p e r s o n ' s  emplovrient, i n c l u d i n g  

p r e p a r i n g  o r  r e v i e w i n g  p e r f o r m a n c e  e v a l u a t i o n s ,  o r  g r a n t i n g  o r  a p p r o v­

ing p a y  r a i s e s  o r  p r o m o t i o n s ;

(2) l e g i s l a t o r s ;

(3) a p u b l i c  o f f i c i a l  in a n o t h e r  b r a n c h ,  if the p u b l i c

o f f i c i a l  is r e q u i r e d  to f i l e  a f i n a n c i a l  d i s c l o s u r e  s t a t e m e n t  u n d e r  

A G  3 9 . 3 0 .  / P e & t S - l & s & d

l)c\e. r A - P  3 t cl p r o h i b i t e d  c o n f l i c t  o f  i n t e r e s t  for a p e r s o n  to w h o m

t h i s  c h a p t e r  a p p l i e s  to for." m a i n t a i n  a c l o s e  e c o n o m i c  a s s o c i a t i o n  

i n v o l v i n g  a s u b s t a n t i a l  f i n a n c i a l  m a t t e r  w i t h  a l o b b y i s t  w h o  is n o t  a 

m e m b e r  o f  the i m m e d i a t e  f a m i l v  o f  t h e  o e r s o n .

s y

S e c .  2 4 . 6 0 . 0 3 0 .  G I F T S .  (a) A p e r s o n  to w h o m  c h i s  c h a p t e r

a p p l i e s  m a y  n o t  s o l i c i t  a g i f t  in n n v  a m o u n t ,  o r  a c c e p t  o r  recei.-o,

A
d i r e c t l y  o r  i n d i r e c t l y ,  w h e t h e r  in the f o r m  o f  m o n e y ,  s e r v i c e s ,  a 

l o an, t r a v e l ,  e n t e r t a i n m e n t ,  h o s p i t a l i t y ,  o r  o t h e r  f o r m ,  u n d e r  c i r c u m ­

s t a n c e s  in w h i c h  it m a y  r e a s o n a b l y  b e  i n f e r r e d  t h a t  the g i f t

L 20 -5_



1

2

3

4

5

6 

7 

3

9

10 

I i

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26 

7 /  

78 

'29

L A - L  2 0

i n r l u e n c e d  t h e  p e r s o n  in t h e  p e r f o r m a n c e  o f  the d u t i e s  of t h e  p e r s o n  

o r  w a s  i n t e n d e d  as a r e w a r d  f o r  a n  o f f i c i a l  a c t i o n  b v  s h e  P e r s o n ,

(b) I t  is n o t  a c o n f l i c t  o f  i n t e r e s t  u n d e r  t h i s  s e c t i o n  if a 

p e r s o n  to w h o m  t h i s  c h a p t e r  a p p l i e s  a c c e n t s  , ,

(1) h o s p i t a l i t y  a t  a n o t h e r  p e r s o n ' s  r e s i d e n c e; w i t h i n  t h e

   , -  3 >   r 1
s t a t e  ̂ i n c l u d i n g  m e a l s ,  l o d g i n g [or g r o u n d  o r  w a t e r I t r a n s p o r t a t i o n ;

(2) d i s c o u n t s  t h a t  a r e  g e n e r a l l y  a v a i l a b l e  to s h e  p u b l i c  cr 

a l a r g e  c l a s s  o f  p e r s o n s  to w h i c h  t h e  p e r s o n  b e l o n g s ;

(3) an i n v i t a t i o n  to a t t e n d  a m e a l  o r  s o c i a l  e v e n t  t h a t  

d o e s  n o t  e x c e e d  $ 1 0 0  in v a l u e  r e c e i v e d  b y  t h e  p e r s o n  for e a c h  m e a l  or 

e v e n t ;  o r

(4) g i f t s  f r o m  the p e r s o n ' s  i m m e d i a t e  f a m i l y .

(c) T h e  c o m m i s s i o n  m a y  e s t a b l i s h  a d d i t i o n a l  o o L i c i e s  t h a t  l i m i t  

t h e  e x t e n t  t o  w h i c h  p e r s o n s  to w h o m  t h i s  c h a p t e r  a p p l i e s  m a y  a c c e p t  

t h e  b e n e f i t s  s e t  o u t  in t h i s  s e c t i o n .

Sec. 2 4 . 6 0 . 0 9 0 .  N E P O T I S M .  (a) A n  i n d i v i d u a l  w h o  is r e l a t e d  to 

a m e m b e r  o f  t h e  l e g i s l a t u r e  m a y  n o t  b e  e m p l o y e d  in t h e  h o u s e  in w h i c h  

t h e  l e g i s l a t o r  is a m e m b e r ,  b y  a n  a g e n c y  o f  the l e g i s l a t u r e  e s t a b ­

l i s h e d  u n d e r  A S  2 4 . 2 0 ,  o r  in t h e  o t h e r  h o u s e  d u r i n g  the i n t e r i m  

b e t w e e n  s e s s i o n s .  An i n d i v i d u a l  w h o  is r e l a t e d  to a n  e m p l o y e e  o f  the 

l e g i s l a t u r e  m a y  n o t  b e  e m p l o y e d  in a p o s i t i o n  o v e r  w h i c h  the e m o l o v e e  

h a s  s u p e r v i s o r y  a u t h o r i t y .  In t h i s  s u b s e c t i o n ,  "an i n d i v i d u a l  w h o  is 

r e l a t e d  to" m e a n s  a c h i l d ,  h u s b a n d ,  w i f e ,  m o t h e r ,  f a t h e r ,  s i s t e r ,  

b r o t h e r ,  o r  p e r m a n e n t  m e m b e r  of the l e g i s l a t o r ' s  h o u s e h o l d .

(L) A  m e m b e r  o f  the l e g i s l a t u r e  m a y  r e p r e s e n t  a c l i e n t  in

(1) a n  a c t i o n  b e f o r e  :\ c o u r t  o f  the s t a t e ;  or

(2) a m a t t e r  w h i c h  w a s  p e n d i n g  a t  t h e  t i m e  a p e r s o n  to w h o m  

t h i s  c h a n t e r  a p p l i e s  a s s u m e s  o f f i c e  o r  is e m p l o y e d .

(c) A  L e g i s l a t o r  c a n n o t  a v o i d  a c o n f l i c t  o f  i n t e r e s t  u n d e r  t h i s

- 6 -
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s e c t i o n  b y  w a i v i n g  c o m p e n s a t i o n  f o r  r e p r e s e n t i n g  a n o t h e r  p e r s o n  u n d e r  

c i r c u m s t a n c e s  w h e r e  c o m p e n s a t i o n  w o u l d  o r d i n a r i l y  b e  e x p e c t e d .

Sec. 24. GO. 110. A C T I O N  O N  A  C O N F L I C T  O F  I N T E R E S T .  A  l e g i s l a t o r  

w h o  k n o w i n g l y  ha s ,  o r  h a s  b e e n  n o t i f i e d  o f  a c o n f l i c t  o f  i n t e r e s t ,  

s h a l l  i m m e d i a t e l y

(1) r e s i g n  t h e  c o n f l i c t i n g  p o s i t i o n ;

(2) d i v e s t  t h e  i n t e r e s t  t h a t  h a s  r e s u l t e d  in r h e  conflict; 

o r  p o t e n t i a l  c o n f l i c t ;  or

(3) d i s c l o s e  t h e  c o n f l i c t  o f  i n t e r e s t  in t h e  j o u r n a l  o f  the 

a p p r o p r i a t e  b o d y  o r  if t h e  l e g i s l a t u r e  is n o t  in s e s s i o n  to t h e  

c o m m i s s i o n  w h i c h  s h a l l  m a i n t a i n  a p u b l i c  r e c o r d  of the d i s c l o s u r e  a n d  

f o r w a r d  t h e  d i s c l o s u r e  to t h e  r e s p e c t i v e  h o u s e  for i n c l u s i o n  in t h e  

j o u r n a l  for the f i r s t  d a y  of t h e  s e s s i o n .

Sec. 2 4 . 6 0 . 1 2 0 .  S T A T E  P R O P E R T Y  A N D  F U N D S .  A p e r s o n  to w h o m  t h i s  

c h a p t e r  a p p l i e s  m a y  n o t  u s e  s t a t e  p r o p e r t y  o r  f u n d s  for p r i v a t e  g a i n .

Sec. 2 4 . 6 0 . 1 3 0 .  L E G I S L A T I V E  E T H I C S  C O M M I S S I O N . (a) T h e r e  is

e s t a b l i s h e d  w i t h i n  t h e  l e g i s l a t i v e  b r a n c h  o f  t h e  s t a t e  g o v e r n m e n t  t h e  

L e g i s l a t i v e  E t h i c s  C o m m i s s i o n .

(b) T h e  s e n a t e  c o m m i s s i o n  c o n s i s t s  o f  f i v e  m e m b e r s  a:id t h e  h o u s e  

c o m m i s s i o n  c o n s i s t s  o f  s e v e n  m e m b e r s  to b o  a p p o i n t e d  as f o l l o w s :

(1) t h e  p r e s i d e n t  o f  t h e  s e n a t e  s h a l l  a p p o i n t  t h r e e  m e m b e r s  

to t h e  c o m m i s s i o n  f r o m  the s e n a t e  w i t h  the c o n c u r r e n c e  b y  r o l l  c a l l  

v o t e  o f  t h r e e - f o u r t h s  o f  t h e  f u l l  m e m b e r s h i p  o f  t h e  s e n a t e ;

(2) t h e  s p e a k e r  o f  the h o u s e  o f  r e p r e s e n t a t i v e s  s h a l l  

a p p o i n t  fi v e  m e m b e r s  to t h e  c o m m i s s i o n  f r o m  t h e  h o u s e  o f  r e p r e s e n t a ­

t i v e s  w i t h  t h e  c o n c u r r e n c e  b y  r o l l  c a l l  v o t e  o f  t h r e e - f o u r t h s  o f  t h e  

f u l l  m e m b e r s h i p  o f  the h o u s e ;

(3) t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  and t h e  c o m m i s s i o n e r  

of p u b l i c  s a f e t y  o r  t h e i r  d e s i g n e e s  s h a l l  s e r v e  as e x - o f f i c i o  m e m b e r s

- 7 -
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(4) T h e  a t t o r n e y  g e n e r a l  o r  h i s  d e s i g n e e  s h a l l  a l s o  s e r v e  

a s  a n  e x - o f f i c i o  m e m b e r  a n d  p r o v i d e  s u c h  l e g a l  a i d  a n d  a s s i s t a n c e  as 

m a y  b e  r e q u e s t e d .

(c) N o  m o r e  t h a n  t w o  m e m b e r s  o f  t h e  l e g i s l a t i v e  m e m b e r s  o f  the 

s e n a t e  c o m m i s s i o n ,  o r  t h r e e  l e g i s l a t i v e  m e m b e r s  o f  the h o u s e  c o m ­

m i s s i o n  m a y  b e  m e m b e r s  o f  t h e  s a m e  p o l i t i c a l  p a r t y .

(d) T h e  m e m b e r s  o f  the c o m m i s s i o n  s h a l l  e l e c t  a c h a i r  a n d  

v i c e - c h a i r  a n d  m a y  e l e c t  o t h e r  o f f i c e r s .

(e) A  v a c a n c y  on t h e  c o m m i s s i o n  s h a l l  b e  f i l l e d  u n d e r  (b) of 

t h i s  s e c t i o n  f o r  t h e  b a l a n c e  o f  t h e  term.

(f) T h e  c o m m i s s i o n  m a y  c o n t r a c t  f o r  p r o f e s s i o n a l  s e r v i c e s  a n d  

m a y  e m p l o y  s t a f f  as it c o n s i d e r s  n e c e s s a r y .

(g) A  m e m b e r  o f  t h e  c o m m i s s i o n  r e c e i v e s  n o  c o m p e n s a t i o n  for 

s e r v i c e  o n  t h e  c o m m i s s i o n .  M e m b e r s  o f  t h e  c o m m i s s i o n  m _  e n t i t l e d  no 

t r a v e l  e x p e n s e s  a n d  p e r  d i e m  a u t h o r i s e d  b v  Lav; f o r  m e m b e r s  o f  b o a r d s  

a n d  c o m m i s s i o n s  u n d e r  A S  3 9 . 2 0 . 1 3 0 .

Sec. 2 i . 6 0 . 1 4 0 .  D U T I E S  O F  T H E  C O M M I S S I O N .  T h e  c o m m i s s i o n  s n a i l

(1) a d o p t  r e g u l a t i o n s  to f a c i l i t a t e  the r e c e i p t  o f  i n­

q u i r i e s  a n d  p r o m p t  r e n d i t i o n  o f  i t s  o o i n i o n s ;

(2) r e c o m m e n d  l e g i s l a t i o n  t o  t h e  l e g i s l a t u r e  the c o m m i s s i o n  

c o n s i d e r s  d e s i r a b l e  o r  n e c e s s a r y  to p r o m o t e  a n d  m a i n t a i n  h i g h  s t a n­

d a r d s  o f  e t h i c a l  c o n d u c t  in g o v e r n m e n t ;

(3) s u b n o o n a  w i t n e s s e s ,  a d m i n i s t e r  o a t h s ,  a n d  t a k e  t e s t i ­

m o n y  r e l a t i n g  to m a t t e r s  b e f o r e  the c o m m i s s i o n ,  a n d  n a y  r e q u i r e  t h e  

p r o d u c t i o n  f o r  e x a m i n a t i o n  o f  a n y  b o o k s  o r  p a p e r s  r e l a t i n g  to n n v  

m a t t e r  u n d e r  i n v e s t i g a t i o n  b e f o r e  the c o m m i s s i o n ;

(4) p u b l i s h  s e m i - a n n u a l  s u m m a r i e s  o f  d e c i s i o n s ,  a d v i s o r ” 

o p i n i o n s  a n d  i n f o r m a l  a d v i s o r y  o p i n i o n s ,  w i t h  s u f f i c i e n t  d e l e t i o n s  in

on  b o t h  the s e n a t e  and h o u s e  c o m m i s s i o n s ;

-8-
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t h e  s u m m a r i e s  to p r e v e n t  d i s c l o s i n g  the i d e n t i t y  o f  t h e  p e r s o n s  

i n v o l v e d  i n  t h e  d e c i s i o n s  o r  o’ i n i o n s  w h i c h  h a v e  r e m a i n e d  c o n f i ­

d e n t i a l  .

Se c .  2 4 . 6 0 . 1 5 0 .  A D V I S O R Y  O P I N I O N S .  T h e  c o m m i s s i o n  s n a i l  i s s u  

a n  a d v i s o r y  o p i n i o n  o n  t h e  r e q u e s t  o f  a p e r s o n  to w h o m  s h e  c h a p r e r  

a p p l i e s  as z o  w h e t h e r  che f a c t s  a n d  c i r c u m s t a n c e s  o f  a p a r t i c u l a r  c 

c o n s t i t u t e  a v i o l a t i o n  o f  e t h i c a l  s t a n d a r d s .  I f  a n  a d v i s o r y  o p i n i o  

is n o t  i s s u e d  w i t h i n  30 d a y s  a f t e r  t h e  r e q u e s t  is f i l e d  w i t h  t h e  

c o m m i s s i o n ,  t h e  f a c t s  a n d  c i r c u m s t a n c e s  o f  t h e  p a r t i c u l a r  c a s e  do n 

c o n s t i t u t e  a v i o l a t i o n  o f  the e t h i c a l  s t a n d a r d s .  T h e  o p i n i o n  i s s u e  

o r  c o n s i d e r e d  i s s u e d  is b i n d i n g  o n  t h e  c o m m i s s i o n  a n d  in a n y  s u b s e ­

q u e n t  p r o c e e d i n g s  c o n c e r n i n g  t h e  f a c t s  a n d  c i r c u m s t a n c e s  o f  t h e  

p a r t i c u l a r  c a s e  u n l e s s  m a t e r i a l  f a c t s  w e r e  o m i t t e d  o r  m i s s t a t e d  in 

r e q u e s t  f o r  t h e  a d v i s o r y  o p i n i o n .  E u c c D t  as p r o v i d e d  in t h i s  c h a p t  

a n  a d v i s o r y  o p i n i o n  is c o n f i d e n t i a l  b u t  m a y  b e  m a d e  p u b l i c  if a 

w r i t t e n  r e q u e s t  b y  t h e  p e r s o n  w h o  r e q u e s t e d  t h e  o p i n i o n  is f i l e d  w i  

th e  c o m m i s s i o n .

Sec. 2 4 . 6 0 . 1 6 0 .  C O M P L A I N T S .  (a) T h e  c o m m i s s i o n  m a y  i n i t i a t e  

r e c e i v e  a n d  c o n s i d e r  c o m p l a i n t s  a l l e g i n g  a v i o l a t i o n  o f  t h i s  c h a p t e

(b) B e f o r e  t h e  c o m m i s s i o n  m a y  e x e r c i s e  p o w e r  a u t h o r i z e d  in (c 

o f  t h i s  s e c t i o n ,  t h e  c o m m i s s i o n  s h a l l  b e  r e s o l u t i o n ,  s u p p o r t e d  b y  a 

v o t e  o f  a m a j o r i t y  o f  a c o m m i s s i o n ,  d e f i n e  the n a t u r e  a n d  s c o p e  o f  

i n q u i r y .

(c) T h e  c o m m i s s i o n  m a y  i n v e s t i g a t e  a v i o l a t i o n  o f  t h i s  c h a p t e  

in a p r o c e e d i n g  b e g u n  w i t h i n  f o u r  y e a r s  a f t e r  t h e  a l l e g e d  v i o l a t i o n  

o c c u r s  a n d  w i t h i n  o n e  y e a r  a f t e r  t e r m i n a t i o n  o f  s t a c e  s e r v i c e .  

N o t h i n g  in t h i s  s u b s e c t i o n  b a r s  p r o c e e d i n g s  a g a i n s t  a p e r s o n  w h o  b v  

f r a u d  p r e v e n t s  d i s c o v e r y  o f  a v i o l a t i o n  o f  t h i s  c h a p t e r .  A  p r o c e e d  

is c o m m e n c e d  b y  the f i l i n g  of: a c o m o l n i n t  w i t h  t h e  c o m m i s s i o n .  .No



»
I

2

3

A

5

6

7

8

9

10

II

12

13

M

15

16

17

18

19

20

21

22

23

2.1

25

76

2 /

23

29

LA

c o m p l a i n t ,  o t h a r  t h a n  a c o m p l a i n t  i n i t i a t e d  b y  a m a j o r i t y  o f  t h e  

m e m b e r s  o f  a c o m m i s s i o n  m a y  b e  r e c e i v e d  w i t h i n  a p e r i o d  o f  50 d a y s  

p r e c e d i n g  a s t a t e  p r i m a r y  o r  g e n e r a l  e l e c t i o n .

(d) A  c o m p l a i n t  s h a l l  b e  in w r i t i n g  a n d  s i g n e d  u n d e r  o a t h  b y  ths 

p e r s o n  m a k i n g  t h e  c o m p l a i n t .  A  c o m p l a i n t  m a y  a l s o  b e  i n i t i a t e d  b y  a 

m a j o r i t y  o f  t h e  m e m b e r s  o f  a c o m m i s s i o n .  T h e  c o m m i s s i o n  s h a l l  n o t i f y  

in w r i t i n g  e a c h  p e r s o n  a g a i n s t  w h o m  a c o m p l a i n t  is r e c e i v e d  a n d  a f f o r d  

t h e  p e r s o n  a n  o p p o r t u n i t y  to e x p l a i n  t h e  c o n d u c t  a l l e g e d  to b e  a 

v i o l a t i o n  o f  t h i s  c h a p t e r .  If t h e  c o m m i s s i o n  d e t e r m i n e s  t h a t  a 

c o m p l a i n t  d o e s  n o t  c o n t a i n  a l l e g a t i o n s  o f  a c t s  s u f f i c i e n t ,  if t h e  

a l l e g e d  f a c t s  a r e  t r e a t e d  a s  tru e ,  t o  c o n s t i t u t e  a v i o l a t i o n  o f  t h i s  

c h a p t e r  a c o m m i s s i o n  s h a l l  s u m m a r i l y  d i s m i s s  t h e  c o m p l a i n t .

(e) A  c o m m i s s i o n  s h a l l  i n v e s t i g a t e  t h e  c h a r g e s  f i l e d  u n d e r  c h i s  i 

s e c t i o n  a n d  i s s u e  an a d v i s o r y  o p i n i o n  to t h e  p e r s o n  a l l e g e d  tc h a v e  

v i o l a t e d  a p r o v i s i o n  o f  t h i s  c h a p t e r .  A  c o m m i s s i o n  s h a l l  i n v e s t i g a t e  

a l l  c o m p l a i n t s  o n  a c o n f i d e n t i a l  b a s i s .  If the a d v i s o r y  o p i n i o n  

i n d i c a t e s  a p r o b a b l e  v i o l a t i o n ,  t h e  p e r s o n  a g a i n s t  w h o m  t h e  c o m p l a i n t  

w a s  m a d e  m a y  r e q u e s t  a f o r m a l  o p i n i o n  o r  c o m p l y  w i t h  t h e  a d v i s o r y  

o p i n i o n .  If t h e  p e r s o n  f a i l s  to c o m p l y  w i t h  t h e  a d v i s o r y  o p i n i o n  o r

if a m a j o r i t y  o f  t h e  m e m b e r s  o f  a c o m m i s s i o n  d e t e r m i n e  t h a t  t h e r e  is 

p r o b a b l e  c a u s e  f o r  b e l i e f  t h a t  a v i o l a t i o n  o f  t h i s  c h a p t e r  h a s  o c ­

c u r r e d ,  a c o m m i s s i o n  s h a l l  f i l e  a c o m p l a i n t  a g a i n s t  the p e r s o n  c h a r g e d  

w i t h  a v i o l a t i o n  o f  t h i s  c h a p t e r  a n d  t h e  c o m p l a i n t  a n d  s t a t e m e n t  o f  

t h e  a l l e g e d  v i o l a t i o n  s h a l l  be p e r s o n a l l y  s e r v e d  o n  the p e r s o n  c h a r g e d .  

T h e  a l l e g e d  v i o l a t o r  h a s  20 d a y s  a f t e r  s e r v i c e  o f  the c o m p l a i n t  a n d  

s t a t e m e n t  t o  r e s p o n d -  in w r i t i n g  to a c o m m i s s i o n .

(f) A  c o m m i s s i o n  m a y  s e t  a t i m e  a n d  p l a c e  f o r  a h e a r i n g  w i t h  

n o t i c e  to t h e  c o m p l a i n a n t ,  it a n y ,  a n d  to t h e  p e r s o n  c h a r g e d  w i t h  a 

v i o l a t i o n  o f  t h i s  c h a p t e r .  A r e p r e s e n t a t i v e  o f  a c o m m i s s i o n  a n d  t h e
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p e r s o n  c h a r g e d  w i t h  a v i o l a t i o n  o f  t h i s  c h a p t e r  s h a l l  h a v e  a n  o p p o r ­

t u n i t y  t o  b e  h e a r d ,  to s u b p o e n a  w i t n e s s e s  a n d  r e q u i r e  t h e  p r o d u c t i o n  

o f  b o o k s  o r  p a p e r s  r e l a t i n g  to t h e  p r o c e e d i n g s ,  t o  b e  r e p r e s e n t e d  b y  

c o u n s e l ,  a n d  t o  h a v e  t h e  r i g h t  o f  c r o s s - e x a m i n a t i o n .  T a c n  w i t n e s s  

s h a l l  t e s t i f y  u n d e r  o a t h .  T h e  h e a r i n g s  a r e  c l o s e d  to t h e  p u b l i c  

u n l e s s  t h e  p e r s o n  c h a r g e d  w i t h  a v i o l a t i o n  o f  t h i s  c h a p t e r  r e q u e s t s  an 

o p e n  h e a r i n g .  A  c o m m i s s i o n  is n o t  b o u n d  b y  t h e  r u l e s  o f  e v i d e n c e  b u t  

a c o m m i s s i o n 1s f i n d i n g s  m u s t  b e  b a s e d  u p o n  c o m p e t e n t  a n d  s u b s t a n t i a l  

e v i d e n c e .  T h e  t e s t i m o n y  t a k e n  a t  t h e  h e a r i n g  s h a l l  b e  r e c o r d e d  a n d  

e v i d e n c e  s h a l l  b e  m a i n t a i n e d .  T h e  t e s t i m o n y  a n d  e v i d e n c e  is a v a i l a b l e  

o n l v  to t h e  s t a f f  o f  a c o m m i s s i o n  a n d  to t h e  p e r s o n  c h a r g e d  w i t h  a 

v i o l a t i o n  o f  t h i s  c h a p t e r .  If the p e r s o n  c h a r g e d  w i t h  t h e  v i o l a t i o n  

o f  a p r o v i s i o n  o f  t h i s  c h a p t e r  r e q u e s t s  a c o p y  o f  t h e  t r a n s c r i p t  of 

t e s t i m o n y ,  t h e  c o p y  s h a l l  b e  f u r n i s h e d  b y  a c o m m i s s i o n  w i t h o u t  c h a r g e .

(g) A  d e c i s i o n  o f  a c o m m i s s i o n  s h a l l  b e  im w r i t i n g  a n d  s i g n e d  by 

a m a j o r i t y  o f  the m e m b e r s  o f  a c o m m i s s i o n .  "ac:'n d e c i s i o n  o f  a c o m m i s ­

s i o n  m u s t  b e  a c c o m p a n i e d  b y  a w r i t t e n  o r d e r  o f  t h e  c o m m i s s i o n  d e ­

t e r m i n i n g  t h a t  a v i o l a t i o n  o f  t h i s  c h a p t e r  e x i s t s  o r  d o e s  n o t  e x i s t .  

T h e  o r d e r  is c o n f i n e d  to th i s  d e t e r m i n a t i o n .  T h i s  o r d e r  is a p u b l i c  

r e c o r d .

(h) If a c o m m i s s i o n  i s s u e s  a d e c i s i o n  t h a t  a m e m b e r  o f  t h e  

l e g i s l a t u r e  h a s  v i o l a t e d  a p r o v i s i o n  o f  t h i s  c h a p t e r  o r  t h a t  a l e g i s­

l a t o r  h a s  d e c l i n e d  o r  f a i l e d  to c o o p e r a t e  w i t h  the c o m m i s s i o n ,  it 

s h a l l  r e f e r  t h e  d e c i s i o n  to t h e  p r e s i d i n g  o f f i c e r s  o f  t h e  l e g i s l a t u r e .  

T h e  d e c i s i o n  s h a l l  c o n t a i n  a s t a t e m e n t  o f  t h e  f a c t s  d e t e r m i n e d  to 

c o n s t i t u t e  the v i o l a t i o n  o r  t h e  f a i l u r e  to c o o p e r a t e  a n d  m a y  c o n t a i n  

r e c o m m e n d a t i o n s  c o n c e r n i n g  a n y  p e n a l t i e s  t h e  l e g i s l a t u r e  m a y  l a w f u l l y  

i m p o s e  i n c l u d i n g  i m p o s i t i o n  o f  c i v i l  p e n a l t i e s  Ln a n  a m o u n t  n o t  to 

e x c e e d  $ 2 5 , 0 0 0 ,  d i v e s t m e n t  o f  the i n t e r e s t ,  r e p a y i n g  p r o f i t s ,  c e n s u r e ,
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r e m o v a l  f r o m  c o m m i t t e e  a s s i g n m e n t s ,  t e r m i n a t i o n  o f  l e g i s l a t i v e  o r i v i -  j 

l e g e s ,  o r  e x p u l s i o n .  T h e  c o m m i s s i o n  s h a l l  m a k e  t h e  d e c i s i o n  o u b l i c  

30 d a y s  a f t e r  t h e  r e f e r r a l .  D a y s  d u r i n g  w h i c h  t h e  l e g i s l a t u r e  is r.ot 

in s e s s i o n  m a y  n o t  b e  c o u n t e d  in d e t e r m i n i n g  t h e  3 0 - d a v  e e r i o d .  T h e  

l e g i s l a t u r e  s h a l l  a c t  o n  t h e  d e c i s i o n  as it c o n s i d e r s  a p p r o p r i a t e .

(i) If a m a j o r i t y  o f  t h e  m e m b e r s  o f  a c o m m i s s i o n  a g r e e  t o  a 

d e c i s i o n  t h a t  a f o r m e r  m e m b e r  o f  t h e  l e g i s l a t u r e  o r  an e m p l o y e e  o r  a 

f o r m e r  e m p l o y e e  o f  a l e g i s l a t o r  o r  o f  an a g e n c y  o f  the l e g i s l a t u r e  h a s  

v i o l a t e d  a p r o v i s i o n  o f  t h i s  c h a p t e r ,  t h e  c o m m i s s i o n  s h a l l  i s s u e  a 

p u b l i c  s t a t e m e n t  o f  i t s  d e c i s i o n  30 d a y s  a f t e r  the d a t e  of t h e  d e ­

c i s i o n .  T h e  l e g i s l a t u r e  s h a l l  a c t  o n  the d e c i s i o n  as it c o n s i d e r s  

a p p r o p r i a t e .  In t h e  c a s e  o f  a n  e m p l o y e e  the a c t i o n  m a y  i n c l u d e  

s u s p e n s i o n ,  d e m o t i o n ,  o r  d i s m i s s a l .

(j) A c o m m i s s i o n  m e m b e r  o r  i n d i v i d u a l  w h o  d i v u l g e s  i n f o r m a t i o n  

c o n c e r n i n g  a c h a r g e  b e f o r e  the f i l i n g  o f  a c o m p l a i n t  b y  t h e  c o m ­

m i s s i o n ,  e x c e p t  a s  p e r m i t t e d  b y  t h i s  c h a p t e r ,  is g u i l t y  o f  m i s u s e  of 

c o n f i d e n t i a l  i n f o r m a t i o n  u n d e r  A S  1 1 . 5 6 . 3 6 0 .

Sec. 2 4 . 6 0 . 1 7 0 .  D E F I N I T I O N .  In t h i s  c h a p t e r ,  " c o m m i s s i o n "  m e a n s  

t h e  L e g i s l a t i v e  E t h i c s  C o m m i s s i o n  o f  e a c h  h o u s e  o f  the l e g i s l a t u r e .

* Sec. 2. S e c t i o n  2 4 . 6 0 . 1 3 0  a n d  Sec. 2 4 . 6 0 . 1 4 0  e n a c t e d  in sec. 1 o f  

t h i s  A c t  t a k e  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .

L 2 0
-12-



SUMMARY OF CHANGES MADE IN SENATOR RAY'S PROPOSED COMMITTEE SUBSTITUTE
FOR SB 257

Sec. 24.60.030(b) was changed as follows:

A  conflict of interest exists when a person to whom this chapter applies 
(HAS DISCRETION TO '.CAKE OR WITHOLD) takes or witholds official action or 
exerts influence which could substantially benefit or harm a financial 
matter in which the nerson has a direct or indirect private interest.

The purpose of the change is to make sure that only the actual taking or 
witholding of official action, or exertion of influence, constitutes a con­
flict of interest. Merely having discretion to do so should not suffice.

Sec. 24.60.030(d) was changed as follows:

A conflict (DOES NOT EXIST) exists if (NO) benefits (OR DETRIMENT) accrue(S) 
to a person to whom this chapter applies beyond that which (ACCRUES) mav 
accrue uniformly to members of the profession, occupation or group to which 
the person belongs, or to the public at large.

Ike purpose of this change is to clarify the meaning of the subsection. Again, 
the basic intent is to only include the actual, rather than the potential, 
accrual of benefits within the definition of conflict of interest.

Sec. 24.60.0A0(b) was changed as follows:

In this section, "direct or indirect financial benefits" means income, profits 
or other financial benefits under a state contract, (WITHOUT REGARD TO WHETHER 
THE PERSON IS A PARTY TO THE CONTRACT, AND) without regard to whether the in­
come profits or other financial benefits (ENSUE) inure to the person as a part­
ner, agent, employee, consultant, or joint venturer of the contractor.

The purpose of this change is_________________________________________________________

Sec. 24.60.060 was changed as follows:

It is a conflict of interest if a person to whom this chapter applies 
willfully discloses or l<nowingiv uses for personal gain or for the personal 
gain of another, information that by law is not available to the public and 
that the person acquired in the course of official duties.

The purspose of this section is to make sure that inadvertant disclosure or use 
of "confidential" information does not constitute a conflict. 'This would apply, 
for example, to a situation where while discussing a topic of interest with a



constituent, a legislator inadvertantly discloses information which may be 
construed as being "confidential."

Sec. 24.60.080(a) was changed as follows:

A  person to whom this chapter applies may not solicit a gift in any amount, 
or accept or receive, directly or indirectly, (A GIFT IN EXCESS OF $100,) 
whether in the form of money, services, a loan, travel, entertainment, 
hospitality, or other form, under circumstances in which it may reasonably 
be inferred that the gift (IS INTENDED TO INFLUENCE) influenced the person 
in the performance of the duties of the person 01* (IS) was intended as a 
reward for an official action by the person.

The purpose of this change is to: (1) eliminate the $100 minimum requirement
for the solicitation of gifts; and (2) only prohibit the actual influencing of 
a person, rather than to make the intent of the person giving the gift controll­
ing.

Sec. 24.60.080(b) was changed as follows:

It is not a conflict of interest under this section if a person to whom this 
chapter applies accepts

(1) hospitality at another person's residence within the state, includ­
ing meals, lodging or ground or water transportation;

(2) discounts that are generally available to the public or a large 
class of persons to which the person belongs;

(3) an invitation to attend a meal or social event that does rot 
exceed $100 in value received by the person for each meal or event (AND THAT
DOES NOT IN THE AGGRAGATE EXCEED $250 IN VALUE DURING THE CALENDAR YEAR FROM
ONE PERSON); or

(4) gifts from the person's immediate family.

The purpose of this change is to: (1) not expressly exempt the acceptance of
hospitality at another's out of state residence as a conflict; and (2) eliminate 
the aggragate $250 per calender year requirement for meals and social events which 
would be highly impractical, if not impossible, to keep an accurate accounting of.



Sec. 24.60.080(c) was changed as follows:

The commission may establish additional policies that limit the extent to 
which persons to whom this chapter applies may accept the benefits set out 
in ((B)(2) OF) this section (,0R THAT REQUIRE PUBLIC OFFICIALS TO TURN OVER 
THE BENEFITS TO THE AGENCY).

The purpose of this change is to: (1) clarify that the policies the commission
is authorized to establish are additional; (2) clarify or authorize that the 
commission can establish such additional policies in regard to all parts of 
24.60.080 dealing with gifts; and (3) eliminate the "Amigo fare" language about 
requiring public officials to turn over benefits to the agency because said lan­
guage is superflous and confusing.

Sec. 24.60.090 was changed by deleting the entire subsection (b), which read 
as follows:

(AN INDIVIDUAL IS NOT EMPLOYED IF NO COMPENSATION IS RECEIVED FROM THE STATE 
FOR THE SERVICES PROVIDED.)

Hie purpose of this change is to include the voluntary services of relaued 
persons within the prohibition against nepotism.

Sec. 24.60.100 was changed by deleting the entire subsection (a)--It should 
be noted, however, that Sen. Ray's proposed CS inadvertantly failed to in­
clude the number or title of this section and also failed to change the 
lettering of the 2 remaining subsections, which should be listed as subsections
(a) and (b).

The purpose of this change is to only specify what types of action a member of 
the legislature can represent a client in and to provide that performing proh­
ibited services for free will not avoid a conflict.



Sec. 24.60.110 was changed, in pertinent p ; r t , as follows:

A  legislator who knowingly h a s , or has been notified of a conflict of 
interest, shall immediately

(1) resign the conflicting position;

The purpose of this change is to: (1) make sure that the section only applies
to actual conflicts of which the person is aware; and (2) specify and clarify 
that the person will only be required to resign the conflicting position.

Sec. 24.60.120 was changed as follows:

A  person to whom this chapter applies may not use state property or funds 
for private gain (OR CAMPAIGN PURPOSES).

This change is self-explanatory.

Sec. 24.60.130 was changed by completely revising the entire section dealing 
with the composition, functions, powers, etc. of the Legislative Ethics 
Commission. A  detailed analysis of these changes, and the reasons therefor, 
is beyond the scope of this s u m  vary.

It should also be noted that the changes made in this section, especially 
the creation of two separate commissions instead of one, necessitated 
grammatical changes, such as the use rf the word "a" instead of "the," in 
subsequent sections. These grammatico. changes, when not accompanied by 
substantive ones, will not be included in this summary.

Sec. 24.60.150 was changed by deleting the following language in the last 
sencence of said section:

Except as provided in this chapter an advisory opinion is confidential 
(BUT MAY BE MADE PUBLIC IF A  WRITTEN REQUEST BY THE PERSON WHO REQUESTED 
THE OPINION IS FILED WITH THE COMMISSION).

This change is self-explanatory.

Secs. 24.60.160 and 24.60.170 contain non-substantive changes necessitated by 
the rewriting of the section dealing with the composition, function, etc. of 
the Legislative Ethics Commission.



A L A S K A  S T A T E  L E G I S L A T U R E  - S E N A T E
S E N A T O R  R IC H A R D  I .  E L IA S O N

L A B O R  A N D  C O M M E R C E  C O M M I T T E E .  C H A I R M A N  
R E S O U R C E S  C O M M I T T E E
J U D I C I A R Y  C O M M I T T E E  

F I S H E R I E S  S U B - C O M M I T T E E
POUCH V 

J U N E A U .  A L A S K A  9 9 8 1 1 
( 9 0 7 )  4 6 3 - 4 9 1 6

P . O .  B O X  I 13 
S I T K A ,  A L A S K A  9 9 8 3 3

M E M O R A N D U M

T O :  S e n .  B i l l  R a y ,  C h a i r
S e n a t e  J u d i c i a r y  C

FROM: M a r y  L e v a n ,  P . A .  t o  S e n .  E l i a s

DATE-; M a y  4 ,  1 9 8 3

R E :  SB 2 5 7 ,  L e g i s l a t i v e  S t a n d a r d s  o f  C o n d u c t

S e n .  E l i 3 s o n  i s  o u t  o f  t o w n  o n  l e g i s l a t i v e  b u s i n e s s  t h i s  w e e k ,  a n d  w i l l  
b e  u n a b l e  t o  a t t e n d  t o d a y ' s  c o m m i t t e e  h e a r i n g  o n  SB 2 5 7 .  H e  h a s  a  c o p y  
o f  t h e  S t a t e  A f f a i r s  CS f o r  SB 2 5 7  w i t h  h i m  w h i c h  h e  h a s  b e e n  r e v i e w i n g .  
Y e s t e r d a y  h e  c a l l e d  h i s  o f f i c e  a n d  a s k e d  t h a t  w e  r e l a y  t o  y o u r  c o m m i t t e e  
h i s  c o n c e r n  t - h a t  t h e  S t a t e  A f f a i r s  CS h a s  o v e r l o o k e d  a n  a r e a  t h a t  o u g h t  
t o  b e  a d d r e s s e d .

S e n .  E l i a s o n ' s  c o n c e r n  i s  w i t h  t h e  s u b j e c t  o f  p o l i t i c a l  f u n d r a i s e r s  h e l d  
d u r i n g  t h e  l e g i s l a t i v e  s e s s i o n .  I n  l i g h t  o f  t h e  s t a t e m e n t  o f  f i n d i n g s  
i n  SB 2 5 7  w h i c h  s t a t e s  t h e  i m p o r t a n c e  o f  a v o i d i n g  c o n d u c t  t h a t  e v e n  
a p p e a r s  t o  v i o l a t e  t h e  p u b l i c  t r u s t ,  S e n .  E l i a s o n  f e e l s  t h a t  
f u n d r a i s e r s ,  p a r t i c u l a r l y  t h o s e  t o  r a i s e  f u n d s  f o r  i n d i v i d u a l  
l e g i s l a t o r s '  c a m p a i g n s ,  n e e d  t o  b e  d e a l t  w i t h  i n  t h i s  b i l l .  H e  w a n t e d  
t h i s  m a t t e r  b r o u g h t  t o  t h e  c o m m i t t e e ' s  a t t e n t i o n ,  a n d  h o p e s  t h a t  t h e  
J u d i c i a r y  C o m m i t t e e  w i l l  c o n s i d e r  i t  i n  t h e i r  d e l i b e r a t i o n s  o n  t h e  
m e a s u r e ,





I  “ i ^ i u r  v i h - r u  s « i

M L  SHEFFIELD, GOVERNOR

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL 
CONSUMER PROTECTION SECTION

1031 IV. FOURTH A VENUE 
SUITE 110
ANCHORAGE, ALASKA 90501 
PHONE: 19071 279 0J28

M a y  13, 1 9 8 3

R e p r e s e n t a t i v e  W a l t  F u r n a c e ,  C h a i r p e r s o n  
H o u s e  L a b o r  a n d  C o m m e r c e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V

J u n e a u ,  A K  9 9 8 1 1  

Re: H B  344

H o n o r a b l e  R e p r e s e n t a t i v e  F u r n a c e :

T h a n k  y o u  f o r  the c h a n c e  to t e s t i f y  a t  the c o m m i t t e e ' s  r e c e n t  
h e a r i n g  a n d  l a c e r  t e l e c o n f e r e n c e  o n  H o u s e  B i l l  344. I h a v e  

r e v i e w e d  o u r  f i l e s  a n d  f r o m  t h a t  i n f o r m a t i o n ,  a n d  s o m e  a d d i t i o n a l  
s o u r c e s ,  p r e p a r e d  t h e  c o n s u m e r  c o m p l a i n t  a n a l y s i s  y o u  r e q u e s t e d .
I a p o l o g i z e  f o r  t h e  d e l a y  in s u p p l y i n g  t h i s  i n f o r m a t i o n  a s  o t h e r  
p r e s s i n g  d u t i e s  i n t e r f e r e d .

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

B Y  S  Q > G X ^  ___

S c o t t y  D a w k i n s  
I n v e s t i g a t o r
C o n s u m e r  P r o t e c t i o n  S e c t i o n

/ a n d

E n c l o s u r e

cc: Ron L o r e n s o n

D e p u t y  A t t o r n e y  G e n e r a l

A l l  m e m b e r s  o f  H o u s e  L a b o r  
& C o m m e r c e  C o m m i t t e e

Rep. M i k e  M i l l e r  a n d  
a l l  B i l l  S p o n s o r s

S e n a t o r  Bi l l  Ray



M a y  1933

D E P A R T M E N T  O F  L A W  —  C O N S U M E R  P R O T E C T I O N  S E C T I O N  

A U T O M O T I V E  W A R R A N T Y  C O M P L A I N T S

A  N o t e  o n  C o m p l a i n t  S t a t i s t i c s : A  t o t a l  o f  133 a u t o  w a r r a n t y
c o m p l a i n t s  w e r e  f o r m a l l y  f i l e d  w i t h  C o n s u m e r  P r o t e c t i o n  f r o m * J a n­
u a r y  1 9 8 1  t o  A p r i l  1983. T h i s  f i g u r e ,  a l t h o u g h  s i g n i f i c a n t ,  d o e s  
n o t  n e c e s s a r i l y  r e f l e c t  t h e  t o t a l  n u m b e r  o f  w a r r a n t y  p r o b l e m s  in 
A l a s k a .

A  s t u d y  b y  T . A . R . P .  I n c . ,  a W a s h i n g t o n  D . C .  b a s e d  r e s e a r c h  f i r m ,  
r e v e a l e d  t h a t  96 p e r c e n t  (965) o f  c o n s u m e r s  w i t h  a c o m p l a i n t  
n e v e r  e v e n  t e l l  t h e  b u s i n e s s  o f  t h e  p r o b l e m ,  m u c h  l e s s  c o m p l a i n  
to a g o v e r n m e n t  a g e n c y .  T h e  C o n s u m e r  P r o t e c t i o n  S e c t i o n ' s  
e x p e r i e n c e  o v e r  a t e n  y e a r  p e r i o d  is t h a t  f o r  e a c h  c o n s u m e r  w h o  
c o m p l a i n s ,  t h e r e  a r e  p r o b a b l y  f i v e  o r  m o r e  a d d i t i o n a l  c o n s u m e r s  
in a s i m i l a r  s i t u a t i o n .  M a n y  A l a s k a n s  d o  n o t  f i l e  a c o m p l a i n t  
w i t h  C o n s u m e r  P r o t e c t i o n  b e c a u s e :  t h e y  d o n ' t  k n o w  w e  e x i s t ,  t h e y
a r e  d i s t a n t  f r o m  o u r  o f f i c e s ,  o r  o u r  l i m i t e d  a b i l i t y  to n e g o t i a t e  
v o l u n t a r y  s e t t l e m e n t s  m a y  n o t  s a t i s f y  t h e i r  n e e d s .  N a t i o n a l  a u t o ­
m o b i l e  i n d u s t r y  c o m p l a i n t  s t a t i s t i c s  s h o w  t h a t  t h r e e  p e r c e n t  (35) 
of a l l  n e w  c a r  b u y e r s  f e e l  t h e y  w e r e  s o l d  a d e f e c t i v e  v e h i c l e  a n d  
a r e  f r u s t r a t e d  in t h e i r  a t t e m p t s  to h a v e  t h e  d e f e c t s  c o r r e c t e d .
If t h i s  t h r e e  p e r c e n t  n u m b e r  h o l d s  t r u e  in A l a s k a  (and i n d e e d  it 
m i g h t  b e  h i g h e r )  l a s t  y e a r  a l o n e  846 A l a s k a n s  p u r c h a s e d  d e f e c t i v e  
v e h i c l e s  t h a t  m a y  m e e t  t h e  c r i t e r i a  e s t a b l i s h e d  in M B  344.

A N  A N A L Y S I S  O F  A U T O  W A R R A N T Y  C O M P L A I N T S  

J a n u a r y  1981 - A p r i l  19 8 3

T O T A L  N U M B E R  W A R R A N T Y  C O M P L A I N T S  ......................... 133

R E G I O N A L  B R E A K D O W N : N u m b e r  P e r c e n t a g e

S o u t h  C e n t r a l / A n c h o r a g e  ................................ 101   7 6 5
I n t e r i o r / F a i r b a n k s  ........................................ 14   105
S o u t h e a s t / J u n e a u  ........................................... 18   145

C O M P L A I N T S  B Y  P R I M A R Y  A L L E G A T I O N S :

M u l t i p l e  R e p a i r s  to S a m e  D e f e c t  ................... 28 ____ ____  225
U n r e a s o n a b l e  D e l a y  in R e p a i r s  ................. .... 17 ____ ____  145
M u l t i p l e  D e f e c t s  ...................................... ____  205
S a f e t y  R e l a t e d  D e f e c t  .............................. ____  105
C o m p l a i n t  I n v o l v e s  D e f e c t  U n d e r  F e d e r a l

I n v e s t i g a t i o n  (FTC, NIITSA, EPA. c e t . )  ....... 12 ____
P a i n t ,  W a t e r  L e a k  .................................... 7 ____ ----  65
M i s c e l l a n e o u s  .......................................... ----  85
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D I S P O S I T I O N  O F  W A R R A N T Y  C O M P L A I N T S :  N u m b e r  P e r c e n t a a e

T o t a l  C o m p l a i n t s  133

M e d i a t e d  to C o n s u m e r ' s  S a t i s f a c t i o n  . . . . T O T A L : 73 ____

R e p a i r s  C o m p l e t e d  ....................................... 38 ____ ... 29%
R e p a i r  C o s t s  R e f u n d e d  .................................. 10 ____ . . . 8%
R e p a i r  C o s t  S p l i t  b e t w e e n  F a c t o r y  a n d  C o n s u m e r 8 ____ . . . 6%
M a n u f a c t u r e r  S u p p l i e d  P a r t s  b u t  n o t  L a b o r  .... 5 ____ . . . 4%
M a n u f a c t u r e r  o r  D e a l e r  B o u g h t  C a r  B a c k  ......... 5 ____ . . . 4%
M i s c e l l a n e o u s  ............................................. 7 ____ . . . 51

(73) . . . (55%)

N o t  M e d i a t e d  to C o n s u m e r ' s  S a t i s f a c t i o n .T O T A L : 48 ____

B e c a u s e  M a n u f a c t u r e r ' s  R e s p o n s e  W a s :

W a r r a n t y  E x p i r e d    10   8%
N o t  C o v e r e d  b y  T e r m s  o f  W a r r a n t y    8   6%
C o n s u m e r  U n a b l e  t o  R e t u r n  V e h i c l e  to

D e a l e r s h i p ,  So R e p a i r s  D e n i e d  ....................  2   2%
F a c t o r y  R e f u s e d  t o  A u t h o r i z e  R e p a i r s  .............  4   3-5
O w n e r  A b u s e / L a c k  o f  M a i n t e n a n c e  ....................  3   21
C o n s u m e r  R e f u s e d  to R e t u r n  to D e a l e r s h i p :  (Lost

C o n f i d e n c e  A f t e r  D e a l e r ' s  A t t e m p t s  to R e p a i r ) .  3 ......... 21
R e f u s e d  C o n s u m e r ' s  B u y  B a c k  R e q u e s t  ............... 8   61
M i s c e l l a n e o u s  ............................................... 10 . . . . . . .  81

(48) ........ (361)

W A R R A N T Y  C O M P L A I N T S  N O W  P E N D I N G :  .......... T O T A L :  12 ...........  91

A n c h o r a g e  ....................................................  8
F a i r b a n k s  ....................................................  2
J u n e a u  .........................................................  2

61

21

E C O N O M I C  I M P A C T  O H  C O N S U M E R S

T h e  o w n e r  o f  a d e f e c t i v e  v e h i c l e  s u f f e r s  r e a l  e c o n o m i c  h a r m ,  m e a ­
s u r e d  in: (1) h o u r s / d a y s  o f  l o s t  w o r k ,  (2) c o s t  o f  s u b s t i t u t e
t r a n s p o r t a t i o n ,  a n d  (3) a f t e r  the w a r r a n t y  e x p i r e s ,  c o s t  o f  n u m e r ­
o u s  r e p a i r s  d u e  to a f t e r e f f e c t s  o f  t h e  d e f e c t .

A l s o , t h e  e c o n o m i c  l i f e  a n d  v a l u e  o f  a d e f e c t i v e  v e h i c l e  is s e r ­

i o u s l y  l e s s e n e d ,  a n d  t h i s  e c o n o m i c  t r u t h  is r e c o g n i z e d  b y  the a u t o ­
m o b i l e  i n d u s t r y  i t s e l f .  T h e  f o l l o w i n g  e x a m p l e  is t a k e n  f r o m  the 
J u n e  19 8 3  " B l u e  B o o k , "  a w i d e l y  u s e d  g u i d e  to u s e d  c a r  v a l u e s .  
C a l c u l a t i o n  o f  t h e  B l u e  B o o k  r e s a l e  n r i c e  o f  a 1 9 8 2  C a d i l l a c  i n ­
c l u d e s  a d e d u c t i o n  o f  $ 1 , 3 3 5 .  b e c a u s e  t h e  v e h i c l e  is e q u i p p e d  w i t h  
a d i e s e l  e n g i n e  w h i c h  h a s  b e c o m e  n a t i o n a l l y  r e c o g n i z e d  a s  s e r i o u s­
ly d e f e c t i v e .  T h i s  s h a r p  d e c r e a s e  in v a l u e ,  in c o m p a r i s o n  to a 
n o n - d i e s e l  v e r s i o n  o f  t h e  s a m e  C a d i l l a c ,  is m a d e  d e s p i t e  t h e  f a c t  
t h a t  t h i s  p a r t i c u l a r  d i e s e l  e n g i n e  h a d  c o s t  t h e  o w n e r  $925. e x t r a  
a t  t h e  t i m e  o f  p u r c h a s e .  T h u s ,  t h e  o w n e r  o f  the d e f e c t i v e  d i e s e l  
v e h i c l e  c a n  b e  s a i d  t o  h a v e  s u f f e r e d  a n  e c o n o m i c  l o s s  o f  $ 2 , 4 6 0 .  

in t h e  v a l u e  o f  h i s / h e r  d e f e c t i v e  v e h i c l e  in c o m p a r i s o n  to the 
o w n e r  o f  a s i m i l a r  C a d i l l a c  w i t h o u t  t h e  d e f e c t .
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