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a r g u m e n t  s u g g e s t s  t h a t  c h a n g e  is i n e v i t a b l e  and that the 

s t a t e ' s  o n l y  c h o i c e  is to r e g u l a t e  the p a c e  and q u a l i t y  o f  

t h a t  c h a nge.

A r g u m e n t s  a g a i n s t  s t a t u t o r y  a c c o m m o d a t i o n  of the c l o s e l y  

h e l d  e n t i t y . T h e  b u r d e n  of d i a l o g u e  w i t h  p r o p o n e n t s  of 

s t a t u t o r y  "reform'' i n c l u d e s  r e s p o n s e  to the p r o p o s i t i o n s  just 

r e v i e w e d ,  pl u s  the a s s e r t i o n  of c e r t a i n  c o u n t e r - t h r u s t s .

T h e  a r g u m e n t  t h a t  c i t i z e n s  s h o u l d  b e  i n d u l g e d  in f r e e d o m  

of c h o i c e  as a m o n g  b u s i n e s s  v e h i c l e s  is e a s i l y  met. T h e r e  

is n o  e n t i t l e m e n t  to s t a t u s  if the c h o i c e  r e q u i r e s  c o n c e s s i o n s  

and s a c r i f i c e  f r o m  n o n - p a r t i c i p a t i n g  c i t i z e n s .  W h e n  this 

is the c o n s e q u e n c e ,  the r e q u e s t  is n o t  m a d e  as of "right", b u t  

is a m a t t e r  o f  g r a c e  to be s e t t l e d  u p o n  an a s s e s s m e n t  of 

a d v a n t a g e  and d i s a d v a n t a g e  to the s o c i e t y .  If c l o s e l y  h e l d  

e n t i t i e s  c a n n o t  p l a y  the ro l e  of " c o r p o r a t i o n s " ,  t h e y  are 

n ot e n t i t l e d  to the status.

In the s e n s e  t h a t  it is an a c c u r a t e  p r e d i c t i o n ,  t h e r e

is m e r i t  in the c l a i m  t h a t  c e r t a i n  b u s i n e s s  a c t i v i t y  m a y

not t r a n s p i r e  u n l e s s  i n c o r p o r a t i o n  is p e r m i t t e d .  It is

u n t r u e  t h a t  i n c o r p o r a t i o n  is i n d i s p e n s a b l e  to the a t t a i n m e n t

of n o n - d e b t  c a pital. G e n e r a l  a n d  l i m i t e d  p a r t n e r s h i p s

a f f o r d  this a d v a n t a g e .  Yet t h e y  d o  n o t  a f f o r d  the same
5/

m e a s u r e  of risk a v o i d a n c e .  If the r i s k  i n h e r e n t  in the

5/
In the s o c i a l  c o n t r a c t  o f f e r e d  by  the l i m i t e d  p a r t n e r­

shi p  an e n t e r p r i s e r  m a y  i n s u l a t e  a s s e t s  b e y o n d  t h o s e  i n v e s t e d  
in the b u s i n e s s ,  p r o v i d e d  s u c h  an i n v e s t o r  r e t r e a t s  to an 
e s s e n t i a l l y  p a s s i v e  r o l e  in the c o n d u c t  o f  the firm and t here 
has b e e n  c o m p l i a n c e  w i t h  the f o r m a l  s t e p s  for c r e a t i o n  of tne 
firm, i n c l u d i n g  the p a r t i c i p a t i o n  o f  o n e  o r  m o r e  " g e n e r a l  
p a r t n e r s "  w h o  a s s u m e  full e n t r e p r e n e u r a l  risks. See §§1 and 
7 of the ULPA.
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v e n t u r e  is so g r e a t  t h a t  n o n e  o f  the p a r t i c i p a n t s  is w i l l i n g  

to a c c e p t  the full l i a b i l i t y  c o n s e q u e n c e s ,  it s h o u l d  n o t  

a u t o m a t i c a l l y  b e  c o n c l u d e d  th a t  the r o a d  to t h a t  r e s u l t  

s h o u l d  b e  p a v e d  b y  a c o n c e s s i o n  o f  l i m i t e d  l i a b i l i t y .  An 

a l t e r n a t i v e  d e s e r v i n g  of  c a r e f u l  c o n s i d e r a t i o n  is t h a t  su c h  

a c t i v i t y  o u g h t  n o t  be e n c o u r a g e d  at all.

A n o t h e r  r e s p o n s e  is th a t  the c o n c e p t  of " l i m i t e d  

l i a b i l i t y "  e n j o y e d  b y  e n t e r p r i s e r s  o p e r a t i n g  as a c l o s e l y  

he i d  c o r p o r a t i o n  m a y  be an i l l u s i o n  o f  secur i t y .  H e r e  w e  

m u s t  d i s t i n g u i s h  b e t w e e n  tort and c o n t r a c t  c l a i m a n t s .

If t h e  p l a i n t i f f  is a to r t  v i c t i m  a n d  the a s s e t s  of 

the c o r p o r a t e  e n t i t y  p r o v e  i n s u f f i c i e n t  to r e m e d y  the wrong, 

t h e r e  is s t r o n g  p o s s i b i l i t y  t h a t  a c o u r t  w i l l  " p i e r c e  the 

c o r p o r a t e  v e il" and e x p o s e  to r e c o v e r y  the p e r s o n a l  a s s e t s  

of some (the a c t i v e  p a r t i c i p a n t s ) ,  if n o t  all, of  the 

i n v e s t o r s .  C a l i f o r n i a  l e a d s  a li s t  o f  j u r i s d i c t i o n s  in 

adoptir.g the late P r o f e s s o r  B a l l e n t i n e ' s  t h e o r y  o f  a d e q u a t e  

c a p i t a l i z a t i o n  as a p r i c e  tag for l i m i t e d  l i a b i l i t y  in a 

tort se t t i n g .  It d o e s  n o t  a p p e a r  t h a t  A l a s k a  h a s  t a k e n  a 

p o s i t i o n  o n  this q u e s t i o n ,  but it is p r e d i c t e d  t h a t  it w o u l d  

r e a c h  a r e s u l t  in s u b s t a n t i a l  h a r m o n y  w i t h  the v i e w s  of 

B a l l e n t i n e .

R e s p e c t i n g  the c o n t r a c t  c l a i m a n t ,  t h e r e  is p r o b a b l y  

g r e a t e r  s e c u r i t y  th a t  th« c o r p o r a t e  b a r r i  r w i l l  h o l d  as an 

e f f e c t i v e  s h i e l d  w h e n  an a g g r i e v e d  c r e d i t o r  e x h a u s t s  the 

a s s e t s  of the c o r p o r a t i o n  b e f o r e  o b t a i n i n g  s a t i s f a c t i o n .

Th i s  d i f f e r e n c e  t u r n s  on the fact that, u n l i k e  the t o r t
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v i c tim, the c o n t r a c t  c l a i m a n t  c a n  b e  c h a r g e d  w i t h  h a v i n g  

t a k e n  the c a l c u l a t e d  ri s k  at the f o r m a t i o n  oi the b a r g a i n  

to a c c e p t  t h e  l i a b i l i t y  of the c o r p o r a t e  e n t i t y  as o p p o s e d  

to a s k i n g  for the f u r t h e r  g u a r a n t e e s  o f  t h e  i n d i v i d u a l  

e n t e r p r i s e r s .  T h e  "you m a d e  y o u r  b e d  n o w  lie in it" r a t i o n a l e  

r u n s  as a t h e m e  t h r o u g h  t h o s e  c a s e s  w h i c h  r e f u s e  to d i s r e g a r d  

l i m i t e d  l i a b i l i t y  at the b e h e s t  o f  c o n t r a c t  p l a i n t i f f s .

Y e t  e v e n  in t h e  r e a l m  of c o n t r a c t  l i t i g a t i o n  t h e r e  is 

an a s s u m p t i o n  t h a t  t h e  c o r p o r a t i o n  w i l l  h a v e  b e e n  c a p i t a l i z e d  

a n d  o p e r a t e d  in s u c h  a m a n n e r  as to g i v e  the e n t i t y  a 

" f i g h t i n g  c h a n c e "  to r e m a i n  r e s p o n s i b l e  to c r e d i t o r s .  T h u s  

if the e n t e r p r i s e r s  a r e  g u i l t y  o f  u s i n g  the c o r p o r a t i o n  in 

h i g h  r i s k  a r e a s  of  t h e i r  a c t i v i t i e s  w h i l e  e x p l o i t i n g  the 

l ow r i s k  a s p e c t s  of w h a t  is, in r e t r o s p e c t ,  a s i n g l e  b u s i n e s s  

in a n o n - c o r p o r a t e  v e h i c l e ,  this " h e a d s  w e  win, tails 

c r e d i t o r s  lose" a t t i t u d e  w i l l  p r o v e  the u n d o i n g  of the p a r t y  

c l a i m i n g  l i m i t e d  l i a b i l i t y .  By the s a m e  token, if the 

e n t e r p r i s e  is b e g u n  w i t h  i n s u f f i c i e n t  a s s e t s  p l a c e d  at 

r i s k  in the f o r m  of i n v e s t m e n t  w h i l e  the b a l a n c e  of  n e c e s s a r y  

f unds is c h a r a c t e r i z e d  as "loans" b y  t h e  s h a r e h o l d e r s ,  a 

c o u r t  is l i k e l y  to o r d e r  " r e c l a s s i f i c a t i o n "  of  these 

s p u r i o u s  c r e d i t o r  c l a i m s  so as to s u b o r d i n a t e  th e m  to those 

of o u t s i d e  c r e d i t o r s .

T h e  p o i n t  is d i s t r e s s i n g :  if p l a i n t i f f  is we l l

r e p r e s e n t e d  b y  c o u n s e l  t h e r e  is no c e r t a i n  p r o t e c t i o n  for 

i n v e s t o r s  in a c l o s e l y  h e l d  c o r p o r a t e  e n t i t y .  B u t  t h ere 

is a s o c i a l  cost. W h i l e  the a s s e t s  o f  e n t e r p r i s e r s  are
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p r e s u m a b l y  at s t a k e  in the c a s e  o f  a p a r t n e r s h i p  or s o l e  

p r o p r i e t o r s h i p ,  t h e y  m u s t  b e  the o b j e c t  of  l i t i g a t i o n  in 

the i n s t a n c e  t h a t  the i d e n t i c a l  b u s i n e s s  has b e e n  o r g a n i z e d  

as a c o r p o r a t i o n .  T h e  u n p a l a t a b l e  c o n s e q u e n c e  is the 

e m e r g e n c e  of t w o  c l a s s e s  of " v i c t i m s " :  t h o s e  w h o  c a n  a f f o r d  '

and o b t a i n  the s e r v i c e s  o f  c o m p e t e n t  c o u n s e l  (who m a y  

e v e n t u a l l y  o v e r t u r n  the c l a i m  o f  l i m i t e d  lia b i l i t y )  ; and,’ 

thos e  w h o  m u s t  live w i t h o u t  r e c o m p e n s e  b e c a u s e  s o m e b o d y  

took o u t  c o r p o r a t e  papers.

T h e  p l a n n i n g  p l e a  o f  P r o f e s s o r  B r a d l e y  c o n t a i n s  some 

of the b e s t  a n d  w o r s t  a s p e c t s  of  the p r o - c o n c e s s i o n  a r g u m e n t s .  

To his crelit, P r o f e s s o r  B r a d l e y  r e c o g n i z e s  t h a t  a t t a i n m e n t  

of c o r p o r a t e  e n t i t y  s t a t u s  is a " p r i v i l e g e . "  Y e t  he h o l d s  

the v i e w  t h a t  the c l a s s i c a l  s t r u c t u r e  of c o r p o r a t e  o r g a n i z a t i o n  

i *3 a " s t r a i g h t - j a c k e t "  i m p o s i n g  " s e n s e l e s s  legal o b s t a c l e s "  

to the b u s i n e s s  pl a n n e r .  But, if t h e r e  is w i s d o m  in the 

v i e w  t h a t  a " c o r p o r a t i o n "  has b e e n  c r e a t e d  to s e r v e  a 

u t i l i t a r i a n  p u r p o s e  to aOcxc-Ly, its p r e s c r i b e d  s t r u c t u r e  is 

no m o r e  d e s e r v i n g  of  p e j o r a t i v e  c h a r a c t e r i z a t i o n  t h a n  w o u l d  

g i r d e r s  in a b r i d g e  or  the b e a m s  in a c e i l i n g .  Again, if 

the c l a s s i c a l  p r o f i l e  is r a t i o n a l i z e d  f r o m  the n a t u r e  o f  

the c o r p o r a t e  m i s s i o n ,  the m a n d a t o r y  p r e s c r i p t i o n  is n o t  

" s e n s e l e s s . "  The l a c k  of  s e n s e  a r i s e s  f r o m  the a s p i r a t i o n s  

of P r o f e s s o r  B r d a l e y ' s  " p a r t i c i p a n t s "  to a d o p t  a f o r m  of 

a s s o c i a t i o n  ill s u i t e d  to t h e i r  p u r p o s e s .  ~ .1 a n a l o g y  m a y  

p r e s s  the point. S h o u l d  five i n d i v i d u a l s  d e s i r e  to use an 

a u t o m o b i l e  to "drive" to Hawaii, the e n s u i n g  d i s a p p o i n t m e n t



of t h e i r  "plans" and p o t e n t i a l  l o s s  o f  li f e  and p r o p e r t y  

c a n n o t  be  l a i d  at the d o o r s t e p  of  the d e s i g n  l i m i t a t i o n s  

of t h e  v e h i c l e .  The f r u s t r a t i o n  a n d  lo s s  is t r a c e a b l e  to 

the s e n s e l e s s  s e l e c t i o n  of  the m o d e  of t r a n s p o r t a t i o n .  To 

s e l e c t  an a u t o m o b i l e  o v e r  a b o a t  for p u r p o s e s  o f  w a t e r  

t r a n s p o r t a t i o n  b e c a u s e  of  a f i x e d  p r e f e r e n c e  for s t y l i n g  

or  a n  a s s e r t e d  f a m i l i a r i t y  w i t h  a s t e e r i n g  w h e e l  m u s t  b e  

f r a n k l y  d i s c o u r a g e d .

A  s i m i l a r  to n e  m u s t  be a d o p t e d  in r e j e c t i n g  the p l e a s

of t h o s e  w h o  h a v e  f o l l o w e d  the i l l - f o u n d e d  a d v i c e  (or

p r o c e e d e d  w i t h o u t  the b e n e f i t  of c ounsel) to i n c o r p o r a t e

and n o w  find the " s t r a i g h t - j a c k e t " u n c o m f o r t a b l e .  B e f o r e

w e  r e a c t  w i t h  the c o n c e s s i o n  of l i m i t e d  l i a b i l i t y  or "entity"

s t a t u s  to p s e u d o m o r p n s , s o c i e t y  has a r i g h t  to e x a m i n e  the

l i k e l y  d i r e c t i o n  of the p a r t i c i p a n t s .  If t h e y  are found to

b e  h e l l  b e n t  for an a r r a n g e m e n t  c l a s s i c a l l y  r e g u l a t e d  w i t h i n

the c o n t e x t  of a p a r t n e r s h i p  o r  l i m i t e d  p a r t n e r s h i p ,  then

is it n o t  b o t h  " s e n s i b l e "  and p r a g m a t i c  to r e d i r e c t  t h e i r

£ /
a t t e n t i o n  to b u s i n e s s  v e h i c l e s  s u i t e d  f o r  t h e s e  n e e d s ?

6/
T h e  c r i e s  of the b a i l o u t  a d v o c a t e s  go b e y o n d  d e p l o r i n g  

the r i g i d i t y  of the c l a s s i c a l  c o r p o r a t i o n  s t r u c t u r e  to 
r e v e a l  p r o b l e m s  p e c u l i a r  to the "close" n a t u r e  o f  the c l o s e  
c o r p o r a t i o n .  I m p l i c i t  in the f o l l o w i n g  s t a t e m e n t  by 
P r o f e s s o r  B r a d l e y  is b r o a d  r e c o g n i t i o n  o f  t r o u b l e  a r i s i n g  
w i t h i n  the c l o s e l y  k n i t  g r o u p  of  " p a r t i c i p a n t s " .  It is 
c l e a r  t h a t  p r o b l e m s  i n h e r e n t  in the fal l e n  na t u r e  of h u m a n­
kin d  h a v e  not b e e n  c u r e d  b y  the w a n d  o f  i n c o r p o r a t i o n .

In a d d r e s s i n g  the p r o b l e m  of u n f a i r n e s s  and 
o p p r e s s i o n  in the c l o s e  c o r p o r a t i o n ,  l e g i s l a t i o n  
w i l l  ha v e  to f i rst d e f i n e  the c l o s e  c o r p o r a t i o n  
in a m a n n e r  w h i c h  d o e s  not m a k e  th a t  s t a t u s  
m e r e l y  o p t i o n a l .  In a d d i t i o n ,  c a r e  m u s t  be 
t a k e n  to m a k e  sure that the s u b s t a n t i v e  p r o v i s i o n s
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A l s o  d e s e r v i n g  of a t t e n t i o n  a r e  che " c o s t s "  i m p l i c i t  

in s o m e  of  the " r e scue l e g i s l a t i o n . "  W h e n  the i m p a s s  of 

d i s a g r e e m e n t  p r o d u c e s  p a r a l y s i s  t h r o u g h  the o p e r a t i o n  of 

s h a r e h o l d e r  a g r e e m e n t s  r e j e c t i n g  c e n t r a l i z e d  m a n a g e m e n t

do n o t  a f f i r m a t i v e l y  a s s i s t  the m a j o r i t y  in 
e f f e c t i n g  an u n f a i r  s i t u a t i o n  for m i n o r i t y  
s h a r e h o l d e r s .  F i n a l l y ,  the s t a t u t e  s h o u l d  
f o r m u l a t e  a s e t  of m i n i m u m  r i g h t s  w h i c h  e a c h  
p a r t i c i p a n t  is e n t i t l e d  to, h o w e v e r ,  o n l y  
p r e s u m p t i v e l y  and s u b j e c t  to the a g r e e m e n t  
of the par t i e s .  An e q u a l  v o i c e  in m a n a g e m e n t  
and an e q u a l  s h a r e  o f  p r o f i t s  w o u l d  d e s e r v e  
the h i g h e s t  p r i o r i t y  for i n c l u s i o n  in. a 
c a t a l o g u e - o f  m i n i m u m  r i g hts, as w o u l d  the 
r i g h t  to i n f o r m a t i o n  a b o u t  the b u s i n e s s .
O t h e r  r i g h t s  m a y  be s i m i l a r l y  d e d u c e d  from 
the i n n a t e  f e a t u r e s  of the c l o s e  c o r p o r a t i o n  
r e l a t i o n s h i p .  The o b j e c t i v e  is to p r o t e c t  
i n d i v i d u a l  p a r t i c i p a n t s  a g a i n s t  e x c l u s i o n  
fr c m  m a n a g e m e n t ,  e m p l o y m e n t ,  s a l a r i e s ,  
d i v i d e n d s  or o t h e r  forms of c o r p o r a t e  
freeze - o u t ,  u n l e s s  it is c l e a r  t h a t  w h a t  
is h a p p e n i n g  is a c c o r d i n g  to a c o m p a c t  
u n a n i m o u s l y  a r r i v e d  at. L e g i s l a t i o n  s h o u l d  
n o u r i s h  the p r i n c i p l e  th a t  the c l o s e  c o r­
p o r a t i o n  is a c o o p e r a t i v e  u n d e r t a k i n g  for 
the m u t u a l  b e n e f i t  of  all of  the p a r t i e s  
involved.

Bradley, A  C o m p a r a t i v e  A s s e s s m e n t  of  the C a l i f o r n i a  C l o s e  
C o r p o r a t i o n  P r o v i s i o n s  and P r o p o s a l  for P r o t e c t i n g  I n d i v i d u a l  
P a r t i c i p a n t s ,  9 L o y o l a  L.Rev. 865, 867 (1976).

It is r e s p e c t f u l l y  s u b m i t t e d  t h a t  w h a t  P r o f e s s c  * B r a d l e y  
is c a l l i n g  for is r e - i n v e n t i o n  of  the U n i f o r m  P a r t n e i s h i p  
Act. The q u e s t i o n s  of an e q u a l  v o i c e  in the m a n a g e m e n t  a n d  
an e q u a l  s hare of pr o f i t s ,  w h i c h  P r o f e s s o r  B r a d l e y  u r g e s  
r e c e i v e  the h i g h e s t  p r i o r i t y ,  are a s s u r e d  b y  §§18(e) a n d  24 
o f  the U P A  (subject to a g r e e m e n t  a m o n g  the p a r t n e r s ,  e v e r y  
p a r t n e r  has e q u a l  r i g h t s  in the m a n a g e m e n t  a n d  c o n d u c t  of 
th. p a r t n e r s h i p  b u s i n e s s ,  a n d  t h e s e  a r e  " p r o p e r t y  r i g h t s " ) ;  
and §26 (defining a p a r t n e r ' s  i n t e r e s t  in the p a r t n e r s h i p  as 
his s h a r e  of the p r o f i t s  and s u r p l u s ) . T h e  f i d u c i a r y  q u a l i t y  
of the r e l a t i o n s h i p  i n t e r  se is the h a l l m a r k  of the p a r t n e r s h i p  
at all st a g e s  of  its life: f o r m a t i o n ,  o p e r a t i o n ,  and
d i s s o l u t i o n .  See §21(1) of the UPA.

Of an i m p o r t a n c e  r i v a l i n g  the a p t  t e x t  o f  t h ese p r o v i s i o n s  
is the s p i r i t  of the p a r t n e r s h i p ,  w h i c h  is w e l l  u n d e r s t o o d  
w i t h i n  the m a r k e t p l a c e .  In the e v e n t  of  v i o l a t i o n ,  t h e r e  is 
a m p l e  j u d i c i a l  p r e c e d e n t  for a p p l i c a t i o n  o f  the t e s t e d  f o r m u l a s  
of the UPA.
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in f a v o r  of u n a n i m i t y  r e q u i r e m e n t s ,  so m e  c o m m e n t a t o r s ,  some 

courts, and s o m e  l e g i s l a t u r e s  h a v e  r e a c t e d  b y  m a k i n g  su c h  a 

c o r p o r a t i o n  a w a r d  of the state. No e x a m i n a t i o n  o f  e n t r i e s  

in a c i t a t o r  for the m i l e s t o n e  c a s e  o f  G a l l e r  v. G a l l e r ,

32 1 1 1 . 2d 16, 203 N . E . 2 d  577 (1965), c a n  fail to e x c i t e  

d e p r e s s i o n  a t  the c o n t i n u a l  a t t e n t i o n  d e m a n d e d  of the i n f e r i o r  

I l l i n o i s  j u d i c i a r y  in a t t e m p t i n g  to u n d o  the s chemes, plots, 

a n d  p l o y s  of two b r a n c h e s  o f  a f a m i l y  b e n t  upon war. If 

th i s  c a s e  w e r e  m u l t i p l i e d  e v e n  a h u n d r e d  times, the b u r d e n  

jpon all o t h e r s  a w a i t i n g  a d a y  in c o u r t  w o u l d  b e c o m e  ob v i o u s . 

In some j u r i s d i c t i o n s  s p e c i a l  c o u r t s  are p r o p o s e d  or h a v e  

b e e n  c r e a t e d  to a c t  as r e c e i v e r s  of g l a s s  jawed "plans" w h i c h  

c e a s e d  to be f u n c t i o n a l  at the f i rst b r e a t h  of d i s a g r e e m e n t .  

W e r e  s u c h  b u s i n e s s e s  p a r t n e r s h i p s ,  " d i s s o l u t i o n "  w o u l d  h a v e  

r e s o l v e d  the i m p a s s  w h i l e  f e r r e t i n g  o u t  the v i l l a i n s .  T h e  

b u s i n e s s e s  w o u l d  l i k e l y  h a v e  c o n t i n u e d ,  b u t  the e n t e r p r i s e r s  

w h o  had t h r e a t e n e d  t h e i r  l i v e s  w o u l d  be f o r c e d  to lift t h e i r  

siege. R a t h e r  t h a n  r e t u r n  such b u s i n e s s  a s s o c i a t i o n s  to the 

r e a l m  of the p a r t n e r s h i p s ,  p r o p o n e n t s  of c o n c e s s i o n  u r g e  

the c r e a t i o n  o f  s t a t e  s u p p o r t e d  w a r d s  w h e r e  n o n - f u n c t i o n a l  

c l o s e  c o r p o r a t i o n s  m a y  l a n g u i s h  for an i n d e f i n i t e  p e r iod.

It is not u n f a i r  to g r e e t  t h e s e  p r o p o s a l s  w i t h  the q u e s t i o n :  

"why"?

T h e  a r g u m e n t  r e s p e c t i n g  a c c e s s  to fedcr^i. tax c o n c e s s i o n s  

is far m o r e  d i f f i c u l t  to refute. As a c o n s e q u e n c e  of ‘ 

h i s t o r i c a l  a c c i d e n t ,  and n o t w i t h s t a n d i n g  s t r i d e n t  e f f o r t s  

of the I n t e r n a l  R e v e n u e  S e r v i c e  to o v e r c o m e  it, q u a l i f i c a t i o n
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for t a x a t i o n  at  the s i g n i f i c a n t l y  l e s s  o n e r o u s  r a t e s  h i n g e s  

u p o n  the w i l l i n g n e s s  o f  a s t a t e  to g r a n t  a c o r p o r a t e  charter. 

W h i l e  C o n g r e s s  c o u l d  c h a n g e  this r e s u l t  t o m o r r o w ,  it s h o w s 

no i n c l i n a t i o n  to d o  so. A s  a r e s u l t ,  e v e n  i n d i v i d u a l s  m a y  

i n c o r p o r a t e  and, h a v i n g  o b t a i n e d  a c h a r t e r ,  see t h e i r  i n c o m e  

f r o m  e n t e r p r i s e  a c t i v i t y  t a x e d  at r a t e s  w h i c h  d o  n o t  e x c e e d  

46%. A  n o n - i n c o r p o r a t e d  t a x p a y e r  e a r n i n g  the sa m e  i n c o m e  

c o u l d  be s u b j e c t e d  to t a x a t i o n  w h i c h  r u n s  as h i g h  as 70% (on 

e v e r y  d o l l a r  in n e t  i n c o m e  o v e r  $ 1 0 8 , 3 0 0 ) .  C e r t a i n  tax  

reform, s u c h  as the m a x i m u m  50% t a x  b r a c k e t  for i n c o m e  p r o­

duc e d  by the r e n d i t i o n  of  " p e r s o n a l  s e r v i c e " ,  h a s  g o n e  some 

d i s t a n c e  in r e m o v i n g  t h i s  i r r a t i o n a l  r e s ult. N o t w i t h s t a n d i n g ,
v

if a c l o s e l y  h e l d  e n t e r p r i s e  o p e r a t e s  as a p a r t n e r s h i p  or 

l i m i t e d  p a r t n e r s h i p ,  the n e t  b u s i n e s s  i n c o m e  is taxed to the 

o w n e r s  in p r o p o r t i o n  to t h e i r  i n t e r e s t s  in the firm, e v e n
I

t h o u g h  it is n o t  d i s t r i b u t e d  but r e t a i n e d  for e v e n t u a l  e x p a n s i o n  

of the b u s i n e s s .  By c o n t r a s t ,  the s a m e  b u s i n e s s  i n c o m e  w h i c h  

is n o t  d i s t r i b u t e d  by a c o r p o r a t i o n  is t a x e d  to the c o r p o r a t e  

e n t i t y  at  the lesser r a t e s  and t h e r e  is n o  tax l i a b i l i t y  to 

the i n d i v i d u a l  e n t e r p r i s e r s .  If a n y  p o r t i o n  of this " a f t e r  

tax" c o r p o r a t e  i n c o m e  is t a ken b y  the i n v e s t o r s  as a r e t u r n  

on t h e i r  c a p i t a l  ( d i v i d e n d s ) , it is t a x e d  a s e c o n d  ti m e  at 

the r a tes a p p l i c a b l e  to t h e i r  p e r s o n a l  i n c ome. B o t h  legal 

and a c c o u n t i n g  p r a c t i c e s  t h r i v e  o n  t h e s e  n o n - s e l f - e v i d e n t  

truths.

C o r p o r a t e  tax c o n c e s s i o n s  o b v i o u s L y  f a c i l i t a t e  c a p i t a l  

f o r m ation. S h o u l d  the p r i v i l e g e  b e  a b u s e d  a n d  the b u s i n e s s  

e a r n i n g s  s i m p l y  a c c u m u l a t e d ,  u s i n g  the c o r p o r a t e  e n t i t y  as
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*

a tax m i n i m i z i n g  p i g g y  bank, t h e r e  a r e  u n p l e a s a n t  c o n s e­

que n c e s .  Y e t  no o t h e r  b u s i n e s s  v e h i c l e  is a f f o r d e d  the 

c h a n c e  for s u c h  a c c u m u l a t i o n .

Finally, the a r g u m e n t  t h a t  the c h o i c e  is b e t w e e n  

o r d e r e d  c h a n g e  o r c h e s t r a t e d  b y  l e g i s l a t i o n  o r  c h a o s  p r o d u c e d

V
b y  l i t i g a t i o n  c o n t a i n s  e l e m e n t s  of s o u n d  w a r n i n g .  Yet 

o n e  n e e d  n o t  s u r r e n d e r  t o  the c r i e s  o f  this C a s s a n d r a .

W h i l e  the a p p r o a c h  h a s  n o t  b e e n  tested, a l e g i s l a t u r e  c o u l d  

p r o v i d e  in the c o r p o r a t i o n s  c o d e  t h a t  it h a d  e x p r e s s l y  

c o n s i d e r e d  the q u e s t i o n  of  d i s c r e t e  t r e a t m e n t  for c l o s e l y  

h e l d  a s s o c i a t i o n s  a n d  f o und the s o c i a l  c o s t s  o p p o s e d  to s u c h  

a result. S u c h  a d e c l a r a t i o n  c o u l d  n o t  d e s t r o y  the p o w e r  of 

t h e  c o u r t s  to c r e a t e  c o m m o n  law, but c o m m o n  s e nse as w e l l  as 

c o m i t y  s u g g e s t  that a c o u r t  so w a r n e d  w o u l d  not r u s h  to 

e m b r a c e  a c o n s c i o u s l y  a v o i d e d  result.

P a s s i n g  f r o m  a r e f u t a t i o n  of  the a r g u m e n t s  in f avor 

of s t a t u t o r y  c o n c c r j i o n ,  o n e  m u s t  c o n s i d e r  the f u r t h e r  

p r e m i s e s  o f  the n e g a t i v e  p o s i t i o n .

V
A c c e d i n g  to the d e m a n d s  for d i s c r e t e  s t a t u t o r y  t r e a t m e n t  

d o e s  n o t  c r e a t e  i m m u n i t y  fr o m  w h a t  m a y  be v i e w e d  as c o m m o n  
l a w  m e d d l i n g .  A  c o m m o n  f e a t u r e  of m a n y  o f  the l e g i s l a t i v e  
r e s p o n s e s  has b e e n  the a t t e m p t  to d e f i n e  the c l o s e  c o r p o r a t i o n  
in t e r m s  of a m a x i m u m  n u m b e r  o f  s h a r e h o l d e r s .  If the e n t i t y  
is o r g a n i z e d  w i t h  s h a r e h o l d e r s  n o t  e x c e e d i n g  this m a x i m u m ,  
t h e r e  is p e r m i s s i o n  to c l a i m  the c o n c e s s i o n s  i m p l i c i t  in the 
scheme. S u c h  an a r b i t r a r y  n u m e r i c a l  l i m i t a t i o n  r e n d e r s  
i n e v i t a b l e  the c a s e  in w h i c h  a c o u r t  is p l i e d  w i t h  the a r g u m e n t  
that this p a r t i c u l a r  e n t i t y  h a s  b u t  "one m o r e "  s h a r e h o l d e r  
and y e t  is d e s e r v i n g  of  a fate far c l o s e r  to that of the de 
ju r e  c l o s e  c o r p o r a t i o n  than the a l t e r n a t i v e  s t a t u t o r y  s c h e m e  
w h i c h  w i l l  be c h a r a c t e r i z e d  as f u n c t i o n a l l y  a p p r o p r i a t e  to 
G e n e r a l  Moto r s .
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T h e  m o s t  c r u c i a l  a r g u m e n t  d i r e c t l y  a s s a u l t s  the e s s e n c e  

o f  the m o d i f i c a t i o n  scheme. F r o m  the e a r l i e s t  e f f o r t s  in 

N e w  Y o r k  to the m o r e  r a d i c a l  l e g i s l a t i o n  in A r i z o n a ,  c l o s e l y  

h e l d  c o r p o r a t i o n  p r o v i s i o n s  i n c r e a s i n g l y  t r a n s g r e s s  the 

f u n d a m e n t a l  a s s u m p t i o n s  u p o n  w h i c h  the c o n c e p t  o f  a " c o r p o r a­

tion" is f o u n d e d  and e x p e r i e n c e d .  The b e a r d  is e i t h e r  s t r i p p e d  

of  all m e a n i n g f u l  p o w e r  o r  e l i m i n a t e d  in f a v o r  o f  n o n­

c e n t r a l i z e d  m a n a g e m e n t ;  v o t i n g  r i g h t s  are l o c k e d  i n t o  a g r e e­

m e n t s  w h i c h  d e s t r o y  t h e  c o n c e p t  o f  m a j o r i t y  rule; free 

t r a n s f e r a b i l i t y  of  i n t e r e s t  is d e n i e d  b y  r e s t r i c t i o n s  u p o n  

s a l e  o r  i n h e r i t a n c e  o f  stock; and, c o n t i n u i t y  of  l i f e  is 

t h r e a t e n e d  by p e r m i t t i n g  d i s a g r e e m e n t  (or e v e n  l a c k  of 

u n a n i m i t y )  to b e c o m e  the s o u r c e  o f  p a r a l y s i s  and t h e n  u s i n g

y
this p r e t e x t  for d i s s o l u t i o n  of  the e n t ity. The r o a d  to 

this r e s u l t  is o p e n  and w e l l  t r a v e l e d .  Q u e s t i o n s  r e m a i n  as 

to the u t i l i t y  of the journey.

A  n e g a t i v e  a n s w e r  is s u g g e s t e d  b y  a b r i e f  r e c o l l e c t i o n  

of the r o l e  o f  the c o r p o r a t i o n .  The a c c u m u l a t i o n  of i n v e s t­

m e n t  c a p i t a l  p l a c e d  in the h a n d s  o f  c e n t r a l i z e d  m a n a g e m e n t

0 /
As has b e e n  r e p e a t e d l y  s t r e s s e d  by c o m m e n t a t o r s  w h o  

h a v e  n o  d e c l a r e d  h o s t i l i t y  to the c o n c e p t ,  a c c o m m o d a t i o n  of 
the c l o s e l y  h e l d  c o r p o r a t i o n  is no g u a r a n t e e  t h a t  e n t e r­
p r i s e r s  g a t h e r e d  u n d e r  t h a t  u m b r e l l a  w i l l  li v e  in amity.
See n o t e  6, s u p r a . Indeed, e n t i c i n g  i n v e s t o r s  in t o  an e n t i t y  
w i t h  a p r e s u m e d  c o n t i n u i t y  o f  l i f e  se t s  the s t a g e  for "gang 
up" and c ther e x p l o i t a t i v e  c o m b i n a t i o n s  e x e r t e d  a g a i n s t  a 
mi n o r i t y .  U n l i k e  r i g h t f u l  d i s s o l u t i o n  for b r e a c h  of a 
p a r t n e r s h i p  a g r e e m e n t ,  t h e  v i c t i m  o f  this ha cm d e a l i n g  or 
i n c o m e  s t a r v i n g  c o m b i n a t i o n  r e q u i r e s  the e x t r a o r d i n a r y  i n t e r­
ve n t i o n  of l i t i g a t i o n  to o b t a i n  r e l i e f  w h i c h  is n e i t h e r  c e r t a i n  
nor clear. T h u s  w h i l e  the t h r u s t  o f  the a n t i - c o n c e s s i o n  
a r g u m e n t s  has b e e n  d i s s e r v i c e  to the p u b l i c  i m p l i c i t  in 
f o s t e r i n g  "c l o s e  c o r p o r a t i o n s " ,  t h e r e  m a y  b e  s i g n i f i c a n t  d a n g e r  
to i n d i v i d u a l  e n t e r p r i s e r s  as well.
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is t h o u g h t  to p r o d u c e  w e a l t h  and thus a p u b l i c  good. Yet 

to " i n c o r p o r a t e  a p a r t n e r s h i p "  and h a m s t r i n g  its f u n c t i o n  by 

d e n t  o f  s h a r e h o l d e r  a g r e e m e n t s  o r  p r o v i s i o n s  of the ar\ les 

is to u n d e r m i n e  the p r e m i s e  u p o n  w h i c h  the e x p e c t a t i o n  of  

pu. a n t a g e  is g r o u n d e d .  True, l i m i t e d  l i a b i l i t y  is

cl? it the v i e w  has a l r e a d y  b e e n  a s s e r t e d  th a t  this w a s

a c o n  tc, and n o t  the o b j e c t  of, a w o r k i n g  c o r p o r a t i o n .

T a x  a d v a n t a g e s  a r e  g a r n e r e d  in an e s s e n t i a l l y  i r r a t i o n a l  

i n t e r p l a y  o f  s t a t e  and f e d e r a l  law. Y e t  if the c r e a t i o n  of 

c o r p o r a t e  r a t e s  is t r a c e d  to  a d e s i r e  to f o s t e r  a c c u m u l a t i o n  

of c a p i t a l  for e f f i c i e n t  d e p l o y m e n t  b y  c e n t r a l i z e d  manageniv.it, 

th e n  t h i s  policy, li k e  the e s s e n c e  of the c o r p o r a t e  c oncept, 

is m o c k e d  by the c l o s e  c o r p o r a t i o n .

T h e  c a s e  for the o p p o s i t i o n  c o m e s  d o w n  to this: the

m o d i f i c a t i o n  of the c o r p o r a t e  e n t i t y  in the a t t e m p t e d  

a c c o m m o d a t i o n  of the "close c l i e n t "  i n v o l v e s  the c o m p r o m i s e ,  

if n o t  the s u r r e n d e r ,  o f  f u n d a m e n t a l  g o a l s  and v i t a l  

a s s u m p t i o n s .  It is a t r a n s a c t i o n  f r a u g h t  w i t h  c o s t  and 

w i t h o u t  d i s c e r n i b l e  b e n e f i t  to the p u b l i c .  F o r  the s t a t e  to 

c o u n t e n a n c e  s u c h  a r e s u l t  w o u l d  be str a n g e .  To f a c i l i t a t e  

that e n d  s eems s e n s e l e s s .

B. G e n e r a l  S u r v e y  o f  C l o s e  C o r p o r a t i o n  L e g i s l a t i o n

1. P r e l i m i  :iary

T h i s  s e c t i o n  c o l l e c t s  and c l a s s i f i e s  e x i s t i n g  clo ,e
i

c o r p o r a t i o n  l e g i s l a t i o n .  T h e  f i f t e e n  s t a t u t e s  a n a l y z e d  h e r e  

r e p r e s e n t  the e f f o r t s  of f i f t e e n  s t a t e  l e g i s l a t u r e s  to go 

b e y o n d  the m e r e  e l i m i n a t i o n  of the t r a d i t i o n a l  r e q u i r e m e n t
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of  t h r e e  d i r e c t o r s  o r  t h e  s t a t u t o r y  s a n c t i o n  of h i g h  v o t e  or 

q u o r u m  r e q u i r e m e n t s .  O r g a n i z a t i o n  is b y  s u b s t a n t i v e  c o v e r a g e ;  

t o p i c s  s u c h  as d e f i n i t i o n a l  factors, m a n a g e m e n t  s t r u c t u r e ,  

s h a r e  t r a n s f e r  r e s t r i c t i o n s  a n d  s p e c i a l  d i s p u t e  r e s o l u t i o n  

p r o c e d u r e s  w i l l  e a c h  w a r r a n t  s e p a r a t e  t r e a t m e n t .  In a d d i t i o n ,  

a l i s t  of the s t a t e s  s u r v e y e d ,  a l o n g  w i t h  a c l a s s i f i c a t i o n  

o f  t ypes of s t a t u t e s  in e x i s t e n c e ,  a p p e a r s  as A p p e n d i x  A.

A s  in all law, h i s t o r y  p l a y s  an i m p o r t a n t  p a r t  in the 

d e v e l o p m e n t  o f  c l o s e  c o r p o r a t i o n  l e g i s l a t i o n .  N e w  Y o r k  w a s  

the f i r s t  to g r a n t  s p e c i a l  r e c o g n i t i o n  to the c l o s e  c o r p o r a t i o n .  

In 1946 it e n a c t e d  a p r o v i s i o n  a l l o w i n g  c l o s e  c o r p o r a t i o n  

s h a r e h o l d e r  a g r e e m e n t s  to o v e r r i d e  o r  " s t e r i l i z e "  the p o w e r  

of  the b o a r d  of  d i r e c t o r s . The N e w  Y o r k  s t a t u t e  has s i n c e  

s e r v e d  as a m o d e l  for the s t a t u t e s  of  N e w  Jersey, M i c h i g a n ,

N o r t h  C a r o l i n a ,  S o u t h  C a r o l i n a ,  Maine, and F l orida.

D e l a w a r e  l e a d s  the h i s t o r i c a l l y  l a t e r  t r e n d  to g i v e  the 

c l o s e  c o r p o r a t i o n  m o r e  e x t e n s i v e  t r e a t m e n t .  D e l a w a r e ' s  

s t a t u t e  e x t e n d s  to a r e a s  of d i s p u t e  r e s o l u t i o n  and s h a r e  

t r a n s f e r a b i l i t y .  B o t h  P e n n s y l v a n i a  a n d  K a n s a s  h a v e  p r a c t i c a l l y  

a d o p t e d  this s t a t u t e  as t h e i r  own. Texas, h owever, a d o p t e d  

D e l a w a r e ' s  m o d e l  b u t  g r e a t l y  e x p a n d e d  it.

The r e m a i n i n g  s t a t e s — Illinois, M a r y l a n d ,  C a l i f o r n i a  

a nd A r i z o n a - - a l i  h a v e  a t t e m p t e d  to b r ^ a k  n e w  g r o u n d  w i t h  t h e i r  

c l o s e  c o r p o r a t i o n  statutes. All four b o r r o w  and i n c o r p o r a t e  

f e a t u r e s  of b o t h  the N e w  Yo r k  and the D e l a w a r e  m o d els. T h e
9

r e s u l t  in e a c h  case, ho w e v e r ,  is unique.

O v erall, ho w e v e r ,  i n d i v i d u a l  states' t r e a t m e n t  o f  the 

c l o s e  c o r p o r a t i o n  b r e a k s  d o w n  in t o  t h r e e  r o u g h  groups. In
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the f i r s t  g r o u p  a r e  s t a t e s  w h i c h  h a v e  e n a c t e d  s e p a r a t e  c l o s e  

c o r p o r a t i o n  l e g i s l a t i o n  as a p a c k a g e  of  n e w  r i g h t s  and 

l i a b i l i t i e s  for t h e  c l o s e  c o r p o r a t i o n .  In the s e c o n d  g r o u p  

are s t a t e s  w h i c h  h a v e  m e r e l y  a m e n d e d  t h e i r  g e n e r a l  c o r p o r a t i o n  

l a w  w i t h  s c a t t e r e d  p r o v i s i o n s  s p e c i f i c a l l y  e x e m p t i n g  c l ose 

c o r p o r a t i o n s  f r o m  v a r i o u s  p r o v i s i o n s .  The last g r o u p  of 

s t a t e s  is, in e s s e n c e ,  a s u b s e t  of the second; t h ese st a t e s 

o n l y  a m e n d  o n e  s e c t i o n  of t h e i r  g e n e r a l  c o r p o r a t i o n  law.

W h i l e  A p p e n d i x  A  c o n t a i n s  a d e t a i l e d  b r e a k d o w n  of t h ese  

p r o v i s i o n s ,  c e r t a i n  f a cts w a r r a n t  s p e c i a l  c o n s i d e r a t i o n  at 

is stage. Of  the f i f t e e n  s t a t e s  i n v o l v e d ,  s e v e n  have 

s e p a r a t e  a r t i c l e s  for t r e a t m e n t  o f  the c l o s e  c o r p o r a t i o n .

The r e m a i n i n g  e i g h t  s t a t e s  are e v e n l y  s p l i t  b e t w e e n  m u l t i p l e  

s c a t t e r e d  p r o v i s i o n s  a n d  s i n g l e  e x e m p t i o n s .

W i t h i n  t h i s  g r o u p  o f  states, F l o r i d a  is n o t e w o r t h y  

b e c a u s e  o f  its c o m p l e t e  a b o u t - f a c e  t r e a t m e n t  of the c l o s e  

c o r p o r a t i o n .  In 1963, F l o r i d a  w a s  o n e  o f  the f i r s t  states 

to e n a c t  a s e p a r a t e  c l o s e  c o r p o r a t i o n  s tatute. T w e l v e  y e ars 

later, it r e p e a l e d  this e i g h t  s e c t i o n  s tatute. In its 

place, F l o r i d a  c a r v e d  an e x c e p t i o n  to its s h a r e h o l d e r  a g r e e­

m e n t  section. Thus, an e a r l y  l e a d e r  in the s e p a r a t e  t r e a t m e n t  

of c l o s e  c o r p o r a t i o n s  has c o m p l e t e l y  d i s o w n e d  its e a r l y  

p r o g r e s s i v e  s t a nce. No  o v e r t  r e a s o n  a p p e a r s  for this change, 

a l t h o u g h  o n e  c o m m e n t a t o r  s u g g e s t e d ,  b e f o r e  the change, that 

the p r i o r  l a w  w a s  a d m i n i s t r a t i v e l y  d i f f i c u l t  t o  apply. Dickson, 

Th e  F l o r i d a  C l o s e  C o r p o r a t i o n  Act: An E x p e r i m e n t  T h a t  Failed,

21 Univ. M i a m i  L.Rev. 842 (1967).

Th e  r e m a i n d e r  o f  th i s  s e c t i o n  s e p a r a t e l y  c o n s i d e r s ,  in
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d e t a i l ,  the s u b s t a n c e  o f  e a c h  o f  t h e s e  states' c l o s e  

c o r p o r a t i o n  l e g i s l a t i o n .  I n i t i a l l y ,  the q u e s t i o n  o f  h o w  to 

s e l e c t  t h o s e  c o r p o r a t i o n s  t h a t  w i l l  r e c e i v e  s p e c i a l  t r e a t m e n t  

is a d d r e s s e d .  Next, the t o p i c s  c o m m o n  to m o s t  c l o s e  c o r­

p o r a t i o n  s t a t u t e s  are a d d r e s s e d  in the f o l l o w i n g  order: 

m a n a g e m e n t  s t r u c t u r e ,  s h a r e  t r a n s f e r  r e s t r i c t i o n s ,  and s p e c i a l  

d i s p u t e  r e s o l u t i o n  p r o c e d u r e s .

2. G e n e r a l  Survey: D e f i n i t i o n a l  F a c t o r s  

I r r e s p e c t i v e  of the s c o p e  of s t a t u t o r y  a t t e n t i o n  c l o s e  

c o r p o r a t i o n s  a r e  to r e c e i v e ,  the p r o b l e m  r e m a i n s  o f  h o w  to 

r a t i o n a l l y  s e g r e g a t e  t h o s e  e n t i t i e s  w a r r a n t i n g  s p e c i a l  

a t t e n t i o n  fr o m  the l a r g e r  c l a s s  of p u b l i c  c o r p o r a t i o n s .  The 

t y p e  of s p e c i a l  t r e a t m e n t  the c l o s e  c o r p o r a t i o n  r e c e i v e s ,  

a l ong w i t h  the s o c i a l  p o l i c i e s  b e h i n d  s u c h  d i f f e r e n t  t r e a t­

ment, g o v e r n  the f a c t o r s  to be u s e d  to d e f i n e  a c l o s e  

c o r p o r a t i o n .  W h i l e  it m a y  v e r y  w e l l  be th a t  o n e  k n o w s  a 

C l o s e  c o r p o r a t i o n  w h e n  o n e  sees one, it is a c o m p l e t e l y  

d i f f e r e n t  m a t t e r  to s e l e c t  c r i t e r i a  t h a t  w i l l  a f f e c t  o n l y  

t h o s e  e n t i t i e s  d e s e r v i n g  o f  s p e c i a l  t r e a t m e n t .  T h e  r e m a i n d e r  

o f  this s u b - s e c t i o n  w i l l  d e s c r i b e  the d e f i n i n g  f a c t o r s  

c u r r e n t l y  in use. The c o n c l u d i n g  s e c t i o n  w i l l  a t t e m p t  to 

i d e n t i f y  the p o l i c i e s  b e h i n d  e a c h  facLor.

a . D e f i n i t i o n s  c o n t a i n i n g  a n u m e r i c a l  test 

D e l a w a r e  w a s  the l e a d e r  in p r o v i d i n g  a c l o s e  c o r p o r a t i o n  

d e f i n i t i o n  u s i n g  the n u m b e r  of  s h a r e h o l d e r s  as a d e f i n i n g  

factor. Del. C o d e  Ann., Tit. 8, §342 d e f i n e s  a c l o s e  c o r­

p o r a t i o n  as a c o r p o r a t i o n  w i t h  the f o l l o w i n g  t h r e e  features:
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1. N o  m o r e  t h a n  30 s h a r e h o l d e r s ,  and
2. R e s t r i c t e d  t r a n s f e r a b i l i t y  o f  shares, and
3. N o  o f f e r i n g  o f  s t o c k  c o n s t i t u t i n g  a 

" p u b l i c  o f f e r i n g "  u n d e r  the f e d e r a l  
S e c u r i t i e s  A c t  o f  1933.

D e l a w a r e  a l s o  r e q u i r e s  t h e  c e r t i f i c a t e  of i n c o r p o r a t i o n  to

s t a t e  t h a t  the c o r p o r a t i o n  is a c l o s e  c o r p o r a t i o n .  Id. §343(a).

S e v e r a l  s t a t e s  h a v e  p a t t e r n e d  t h e i r  s t a t u t e s  on the D e l a w a r e

mo d e l .  T h e y  in c l u d e :  P e n n s y l v a n i a  (1968), K a n s a s  (1972)

and T e x a s  (1973, r e v i s e d  1975). T e x a s  t i n k e r e d  w i t h  the

d e t a i l s  by  i n c r e a s i n g  the p e r m i s s i b l e  n u m b e r  of s h a r e h o l d e r s

to 35 a n d  by r e f e r r i n g  to p u b l i c  o f f e r i n g s  u n d e r  e i t h e r

T e x a s  o r  f e d e r a l  law. T e x a s  Bus. Corp. Act, Art. 2 . 3 0 - 1 (A).

C a l i f o r n i a  and M a i n e  b o t h  d e f i n e  a c l o s e  c o r p o r a t i o n  o n  a 

strict 31- n u m e r i c a l  basis. M a i n e  is m o r e  liberal, s e t t i n g  

the c e i l i n g  at 20. C a l i f o r n i a ,  on the o t h e r  hand, s e t s  10 

s h a r e h o l d e r s  as its m a x i m u m .

A r i z o n a  e n a c t e d  a s e p a r a t e  c l o s e  c o r p o r a t i o n  a r t i c l e  

in 1976. It a l s o  d e f i n e s  a c l o s e  c o r p o r a t i o n  w i t h  r e s p e c t  

to the n u m b e r  of s h a r e h o l d e r s ;  h o w e v e r ,  it al s o  ad d s  a 

t e m p o r a l  e l e m e n t .  Ariz. Rev. Stat. §10-203(3) p r o v i d e s  o n l y  

that " | t ] h o  n u m b e r  o f  o r i g i n a l  i n v e s t o r s  s h a l l  n o t  e x c e e d  

ten." T h i s  p r e s u m a b l y  l e a v e s  o p e n  the p o t e n t i a l  for a 

su' s e q u e n t  i n c r e a s e  in the n u m b e r  of  b e n e f i c i a l  o w n e r s  of 

the firm.

b. D e f i n i t i o n s  f o c u s i n g  on the m a r k e t a b i l i t y  
of sh a r e s

Si x  s t a t e s  d e f i n e  a c l o s e  c o r p o r a t i o n  in terms o f  the 

m a r k e t a b i l i t y  of its stock. N e w  York w a s  the first to e n a c t  

s u c h  a p r o v i s i o n  in 1946. N e w  Y o r k  B C L  §620(c) p r o v i d e s  an
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e x e m p t i o n  f r o m  c e r t a i n  g e n e r a l  c o r p o r a t i o n  p r o v i s i o n s  for

f i r m s  w h o s e  s h a r e s  are n o t  " l i s t e d  o n  a n a t i o n a l  s e c u r i t i e s

e x c h a n g e  o r  r e g u l a r l y  q u o t e d  in an o v e r  t h e  c o u n t e r  m a r k e t . "

N e w  J e r s e y ,  M i c h i g a n ,  and S o u t h  C a r o l i n a  h a v e  a l l  a d o p t e d

s i m i l a r  l a n g u a g e .  F l o r i d a ,  u n d e r  b o t h  its o l d  a n d  its n e w

law, and N o r t h  C a r o l i n a  h a v e  a d o p t e d  a v a r i a n t  o f  N e w  Y o r k ' s

l a n g u a g e .  B o t h  o f  t h e s e  s t a t e s  p r o v i d e  c e r t a i n  e x e m p t i o n s

for c o r p o r a t i o n s  w h o s e  s e c u r i t i e s  are "not g e n e r a l l y  t r a d e d

on a n a t i o n a l  s e c u r i t i e s  e x c h a n g e . "  T h i s  d e f i n i t i o n  h a s  the

a p p r o v a l  o f  F. H o d g e  O ' N e a l ,  F. O ' N e a l ,  C l o s e  C o r p o r a t i o n s

§1.02, at 4 (1971).

c. D e f i n i t i o n s  b a s e d  on  some f o r m  o f 
s h a r e h o l d e r  e l e c t i o n

In M a r y l a n d ,  s h a r e h o l d e r s  m a y  u n a n i m o u s l y  a g r e e  to b e  

t r e a t e d  as a c l o s e  c o r p o r a t i o n .  N o  o t h e r  r e s t r i c t i o n s  exist. 

Illinois, on the o t h e r  hand, a l s o  r e q u i r e s  u n a n i m o u s  s h a r e­

h o l d e r  a p p r o v a l ,  b u t  a d d s  t h a t  the c o r p o r a t i o n  m u s t  p l a c e  in 

its a r t i c l e s  o f  i n c o r p o r a t i o n  at l e a s t  c u e  of fi v e  s t a t u t o r y  

m e t h o d s  of  r e s t r i c t i n g  s h a r e  t r a n s f e r .  T h e s e  i n c l u d e  r e q u i r e­

m e n t s  m a n d a t i n g  th a t  a n y  s h a r e h o l d e r  s e c u r e  c o r p o r a t i o n  

a p p r o v a l  b e f o r e  s e l l i n g  a n y  stock, r e q u i r e m e n t s  t h a t  a n y  

s h a r e h o l d e r  m u s t  f i r s t  o f f e r  the s t o c k  to the c o r p o r a t i o n  at 

a p r e a r r a n g e d  price, r e q u i r e m e n t s  t h a t  no s h a r e h o l d e r  sell 

the s t o c k  so as to v i t i a t e  the S u b c h a p t e r  S e l e c t i o n ,  

s p e c i f i c  p e r s o n  o r  c l a s s  r e s t r i c t i o n s  b a s e d  on  r e a s o n a b l e  

c r i t e r i a ,  o r  a n y  o t h e r  l a w f u l  r e q u i r e m e n t s .  111. §1203. 

a. J u d i c i a l  d e f i n i t i o n s  

T h e  m o s t  f a m o u s  j u d i c i a l  a t t e m p t  a t  d e f i n i n g  a c l o s e
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c o r p o r a t i o n  o c c u r r e d  in G a l l e r  v. G a l l e r , 203 N . E . 2 d  577

(1965). F a c e d  w i t h  a s h a r e h o l d e r  a g r e e m e n t  n o t  v a l i d  u n d e r

I llin o i s '  v e r s i o n  o f  t h e  Model Act, the I l l i n o i s  S u p r e m e

C o u r t  d e f i n e d  a c l o s e  c o r p o r a t i o n  as o n e  in which:

the s t o c k  is h e l d  in a f e w  han d s ,  o r  in a 
few f a m i l i e s ,  a n d  w h e r e i n  it is n o t  at 
all, or  o n l y  r a r ely, d e a l t  in b u y i n g  
or s e lling. 202 N . E . 2 d  at 583.

It t h e n  h e l d  t h a t  the c o r p o r a t i o n  at the b a r  m e c  this

d e f i n i t i o n ,  a n d  t h a t  it d i d  n o t  h a v e  to s t r i c t l y  c o m p l y  w i t h

the s t a t u t e  g o v e r n i n g  a g r e e m e n t s  a m o n g  s h a r e h o l d e r s .

T h e  court, in d e f i n i n g  c l o s e  c o r p o r a t e j n s , u t i l i z e d  a 

c o m b i n a t i o n  o f  b o t h  n u m e r i c a l  l i m i t s  a n d  s h a r e  t r a n s f e r  

r e s t r i c t i o n s .  B o t h  r e q u i r e m e n t s ,  h o w e v e r ,  w e r e  g i v e n  an 

o p e n  texture; n o  f i r m  u p p e r  l i m i t  w a s  set on the p e r m i s s i b l e  

n u m b e r  of s h a r e h o l d e r s  and no  s t r i c t  l i m i t a t i o n  o n  m a r k e t­

a b i l i t y  w a s  d e l i n e a t e d .

W h i l e  G a l l e r  h a s  m e t  w i t h  j u d i c i a l  a p p r o v a l ,  D a r w i n  v. 

B e l m o n t  I n d u s t . , 199 h . W . 2 d  542, 544 ( M i c h . C t . A p p . 1972), 

s o m e  c o u r t s  h a v e  s e e n  fit to add to it. In D o n a h u e  v. Ro d d  

E l e c t r o t y p e  C o . , 328 N . E . 2 d  505, 511 (1975), the S u p r e m e  

J u d i c i a l  C o u r t  of M a s s a c h u s e t t s  q u o t e d  G a l l e r , b u t  i n t e n t i o n a l l y  

w e n t  b e y o n d  it. It r e q u i r e d  an e n t i t y  to h a v e  the f o l l o w i n g  

b e f o r e  a t t a i n i n g  the s t a t u s  o f  a c l o s e  c o r p o r a t i o n :  (1) a

s m a l l  n u m b e r  of s h a r e h o l d e r s ,  (2) n o  r e a d y  m a r k e t  for the 

c o r p o r a t e  stock, a n d  (3) s u b s t a n t i a l  s t o c k h o l d e r  p a r t i c i p a t i o n  

in the m a n a g e m e n t  o f  the c o r p o r a t i o n .

T h e s e  j u d i c i a l  d e f i n i t i o n s  m e r e l y  s y n t h e s i z e  the c u r r e n t



d i s c o r d a n t  s t a t u t o r y  s t r a i n s  o f  t h o u g h t .  M a s s a c h u s e t t s '  

a d d i t i o n  of the s u b s t a n t i a l  i d e n t i t y  b e t w e e n  s h a r e h o l d e r s  

a n d  m a n a g e m e n t  is n o t  new. M o s t  c l o s e  c o r p o r a t i o n  s t a t u t e s  

ar e  w r i t t e n  w i t h  th i s  f a c t  in mind. T h e  d i f f e r i n g  f a c t o r s  

u s e d  b y  v a r i o u s  c o u r t s  a n d  l e g i s l a t u r e s  p o i n t  o u t  the n e e d  

to i s o l a t e  the p r i n c i p l e  b e h i n d  the s e l e c t i o n  o f  o n e  d e f i n i n g  

f a c t o r  o v e r  t h e  other. T h a t  is t h e  f u n c t i o n  o f  the n e x t  

s e c t i o n .

e. P o l i c i e s  b e h i n d  the c h o i c e  of d i f f e r e n t  
f a c t o r s

T h e  b a s i c  p r o b l e m s  f a c e d  b y  the c l o s e  c o r p o r a t i o n  are 

clear. C l o s e  c o r p o r a t i o n s  h a v e  a l i m i t e d  m a r k e t  for t h e i r  

s hares. Th i s  h i n d e r s  the e a s y  c h a n g e  of i n v e s t m e n t  veh i c l e . 

A l so, the h i g h  u n i f o r m i t y  b e t w e e n  s h a r e h o l d e r s  and m a n a g e m e n t  

c r e a t e s  p r o b l e m s  d i s t i n c t  to the c l o s e  c o r p o r a t i o n .  F i n a l l y ,  

the i n e f f e c t i v e n e s s  of t r a d i t i o n a l  r e m e d i e s  for c o r p o r a t e  

s t r i f e  is a p r i m e  co n c e r n .  D e f i n i t i o n s  c a n  be f r a m e d  w h i c h  

a l l e v i a t e  any o n e  o f  t h e s e  p r o b l e m s .  T h e  d i f f i c u l t y ,  h o w e v e r ,  

o c c u r s  w h e n  o n e  a t t e m p t s  to m o l d  a d e f i n i t i o n  to c u r e  a l l  of  

t h e s e  ills. T h i s  m e m o  w i l l  n o t  a t t e m p t  this task. Instead, 

it w i l l  a n a l y z e  the c o n c e r n s  a n d  the f a c t o r s  b e s t  s e r v i n g  

them. F r o m  th i s  d i s c u s s i o n ,  a r e a s o n e d  c h o i c e  can t h e n  be 

made.

i . Co n c e r n :  A v o i d a n c e  of the " l o c k e d - i n "  
s y n d r o m e

T h e  l o c k e d - i n  s y n d r o m e  o c c u r s  w h e n  a m i n o r i t y  s h a r e h o l d e r  

c a n n o t  l i q u i d a t e  h i s  i n t e r e s t  in a c o r p o r a t i o n .  Its c a u s e  is 

the e x i s t e n c e  of a l i m i t e d  m a r k e t  for the c o r p o r a t i o n ' s  shares.



M a n y  d e f i n i t i o n s  h a v e  u s e d  th i s  q u a l i t y  of  l i m i t e d  m a r k e t­

a b i l i t y  as a s e g r e g a t i n g  f a c t o r  in o r d e r  to r e l a x  t r a d i t i o n a l  

c o r p o r a t e  s t r i c t u r e s  w h i c h  m i g h t  w o r k  to o p p r e s s  m i n o r i t y

s h a r e h o l d e r s .  T y p i c a l l y ,  as in N e w  York, this d e f i n i t i o n  is
«

u s e d  to e x e m p t  c l o s e  c o r p o r a t i o n s  f r o m  t r a d i t i o n a l  s a n c t i o n s  

a g a i n s t  s h a r e h o l d e r  a g r e e m e n t s  w h i c h  a t t e m p t  to l i m i t  the 

p o w e r  o f  the b o a r d  o f  d i r e c t o r s .  In th i s  way, m i n o r i t y  

s h a r e h o l d e r s  w i l l  h a v e  m o r e  o f  a s a y  in the fu t u r e  o f  t h e i r  

i n v e s t m e n t .  Thus, the li n e  of d e f i n i t i o n  is d r a w n  a l o n g  the 

l i n e s  o f  the p e r c e i v e d  evil; s m a l l e r  c o r p o r a t i o n s  r e c e i v e  a 

b r e a k  if t h e i r  i n v e s t m e n t  is n o t  l i q uid.

i i . P r a g m a t i c  R e a l i z a t i o n :  S u b s t a n t i a l  
i d e n t i t y  b e t w e e n  the b o a r d  ano the 
o w n e r s

M a n y  o f  the r e a s o n s  for the i n e f f e c t i v e n e s s  of t r a d i t i o n a l  

c o r p o r a t e  p r a c t i c e s  in c l o s e  c o r p o r a t i o n s  is the i n a p p l i c a b i l i t y  

o f  the t r a d i t i o n a l  p y r a m i d a l  m o d e l  o f  c o r p o r a t e  o r g a n i z a t i o n .

T h e  c l o s e  i d e n t i t y  b e t w e e n  o w n e r s h i p  and m a n a g e m e n t  is m o r e  

p r e v a l e n t  as the t o t a l  n u m b e r  of  s h a r e h o l d e r s  d e c r e a s e s .

Thus, m a n y  s t a t e s  h a v e  u s e d  the n u m b e r  o f  s h a r e h o l d e r s  as a 

d e f i n i n g  c r i t eria. T h i s  p r a c t i c e  is g r o u n d e d  in the b e l i e f  

t h a t  b y  s e t t i n g  a l o w  cei l i n g ,  the c o r p o r a t i o n s  in w h i c h  t h e r e  

is an i d e n t i t y  b e t w e e n  o w n e r s h i p  a n d  m a n a g e m e n t  w i l l  r e c e i v e  

the c l o s e  c o r p o r a t i o n  s t a t u s  the s t a t u t e  warra n t s .

It is i m p o r t a n t  to n o t e  the f r i c t i o n  b e t w e e n  t h e s e  

ideas. On the o n e  h a n d  t h e r e  is a c o n c e r n  for the immobi.1 • 

i n v e s t o r ;  by o v e r r i d i n g  the t r a d i t i o n a l  b a n  on d i r e c t o r  

s t e r i l i z a t i o n  a g r e e m e n t s ,  it is t h o u g h t  that the l a c k  of



n
r

l i q u i d i t y  c a n  b e  made p a l a t a b l e .  On t h e  o t h e r  h a n d ,  t h e r e

i s  t h e  d e e p e r  c o n c e r n  t h a t  t h e  t r a d i t i o n a l  c o r p o r a t e  m o d e l

w i l l  j u s t  n o t  p r o v i d e  t h e  a n s w e r  f o r  t h e  . i y r i a d  p r o b l e m s

f a c i n g  t h e  c l o s e l y  h e l d  e n t i t y .  T h i s  d i s t i n c t i o n  i s  b e s t
•

i l l u s t r a t e d  by  t h e  g r a y  z o n e ;  t h e s e  c o r p o r a t i o n s  h a v i n g  

some 50 t o  1 0 0  s h a r e h o l d e r s  b u t  a r e  n o t  l i s t e d  on a n y  

e x c h a n g e  n o r  i s  t h e r e  a  r e a d y  m a r k e t  f o r  t h e  c o r p o r a t i o n ' s  

s t o c k .  I n  t h e s e  s i t u a t i o n s ,  i t  may v e r y  w e l l  b e  t h e  c a s e  

t h a t  t h e  c o r p o r a t e  p y r a m i d  may g o v e r n  j u s t l y ;  i t  i s  a l s o  

t h e  c a s e  t h a t  e a c h  i n v e s t o r  h a s  a  n o n - l i q u i d  i n v e s t m e n t .

T h u s ,  i t  c a n  b e  s e e n  t h a t  a n y  a t t e m p t e d  c o m p r o m i s e  b e t w e e n  

t h e s e  t w o  g o a l s  may b e  w e i g h t e d  i n  f a v o r  o f  t h e  more  f a v o r e d  

c l a s s  ( i . e . ,  i m m o b i l e  i n v e s t o r s  o r  s ma l .  b u s i n e s s e s )  by  

t i n k e r i n g  w i t h  e i t h e r  t h e  n - . i me r i c a l  l i m i  \s o r  t h e  d e f i n i t i o n s  

o f  m a r k e t a b i l i t y .

i i i .  , O b j e c t i v e  C l a s s i f i c a t i o n :  I n c r e a s e d  
c e r t a i n t y  f o r  p l a n n e r s

The  u s e  o f  n u m e r i c a l  l i m i t s  a l s o  f o s t e r s  i n c r e a s e d  

a s s u r a n c e  o f  c l o s e  c o r p o r a t i o n  t r e a t m e n t .  To r e c e i v e  c l o s e  

c o r p o r a t i o n  s t a t u s ,  a l l  t h e  c o r p o r a t i o n  n e e d s  t o  do  i s  s t a y  

w i t h i n  t h e  p r e s c r i b e d  n umbe r .  T h u s ,  p l a n n e r s  may a r r a n g e  

t h e  c o r p o r a t i o n ' s  a f f a i r s  w i t h  s ome  c e r t a i n t y .

T h i s  c e r t a i n t y ,  h o w e v e r ,  i s  e p h e m e r a l .  The n u m e r i c a l  

a p p r o a c h ,  a s  w e l l  a s  t h e  m a r k e t a b i l i t y  a p p r o a c h ,  c a n  c r e a t e  

s i t u a t i o n s  w h e r e  c l o s e  c o r p o r a t i o n  s t a t u s  may be  l o s t  f o r  

r e a s o n s  e x t e r n a l  t o  t h e  e n t i t y .  The  s h a r e  may d e v o l v e  t o  

m u l t i p l e  h e i r s ,  t h u s  p l a c i n g  t h e  number  o f  s h a r e h o l d e r s  o v e r
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t h e  p e r m i s s i b l e  maximum,  o r  t h e  s t o c k  may b e  s o l d  i n  a mo u n t s  

j e o p a r d i z i n g  s t a t u s  u n d e r  a m a r k e t a b i l i t y  s t a n d a r d .

M a r y l a n d ,  I l l i n o i s  and  A r i z o n a  a t t e m p t  t o  o b v i a t e  t h i s

p r o b l e m .  A l l  r e q u i r e  s h a r e h o l d e r  a p p r o v a l  t o  a t t a i n  c l o s e
•»

c o r p o r a t i o n  s t a t u s .  M a r y l a n d  i s  t h e  m o s t  p e r m i s s i v e .  U nan i mous  

e l e c t i o n  i s  i t s  o n l y  r e q u i r e m e n t .  I l l i n o i s  and A r i z o n a ,  

h o w e v e r ,  i m p o s e  f u r t h e r  r e s t r i c t i o n s .  I l l i n o i s  r e q u i r e s  t h e  

i m p o s i t i o n  o f  some k i n d  o f  s h a r e  r e s t r i c t i o n  p r o v i s i o n .

A r i z o n a  r e q u i r e s  o n l y  t h a t  t h e  i n i t i a l  number o f  i n v e s t o r s  

b e  l e s s  t h a n  t e n .  B o t h  o f  t h e s e  s c h e m e s  o b v i a t e  t h e  t y p e  o f  

e x t e r n a l  b u s t - u p  n o t e d  a b o v e  by m a k i n g  c l o s e  c o r p o r a t i o n  s t a t u s ,  

o n c e  g r a n t e d ,  immune t o  a n y t h i n g  e x c e p t  s h a r e h o l d e r  a c t i o n .

v .  E x t e r n a l  C o n s i d e r a t i o n s :  S u b c h a p t e r  S e l e c t i o n  

U nd e r  IRC § 1 3 7 1 ,  a c o r p o r a t i o n  may e l e c t  t o  b e  t a x e d  

s i m i l a r l y  t o  a p a r t n e r s h  p .  T h u s ,  a s e r i o u s  c o n s i d e r a t i o n  f o r  

c l o s e  c o r p o r a t i o n  p l a n n e r s  i s  t h e  a b i l i t y  t o  m e e t  s e c t i o n  1 3 7 1 ' s  

r e q u i r e m e n t s .  C h i e f  among t h e s e  i s  t h e  c e i l i n g  on t h e  maximum 

number  o f  s h a r e h o l d e r s .  The s t a t u t e  a l l o w s  o n l y  f i f t e e n .

I l l i n o i s  r e c o g n i z e s  t h i s  and a l l o w s  c o r p o r a t i o n s  t o  e l e c t  t o  

make s h a r e  t r a n s f e r a b i l i t y  c o n t i n g e n t  on m e e t i n g  S u b c h a p t e r  S ' s  

r e q u i r e m e n t s .

f . C o n c l u d i n g  T h o u g h t s  on D e f i n i t i o n a l  F a c t o r s  

The q u e s t i o n s  o f  how t o  s e l e c t  t h o s e  c o r p o r a t i o n s  d e s e r v i n g  

o f  s p e c i a l  t r e a t m e n t  i s ,  i n  many r e s p e c t s ,  t h e  m o s t  b a f f l i n g  

o f  a l l .  W h i l e  d e f i n i t i o n s  u s i n g  n u mbe r s  o r  s h a r e  r e s t r i c t i o n s  

o r  m a r k e t a b i l i t y  h a v e  f o u n d  f a c t o r s  common t o  t h e  p o p u l a r  

c o n c e p t i o n  o f  t h e  c l o s e  c o r p o r a t i o n ,  e a c h  p r e s e n t s  p r o b l e m s
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f o r  t h e  c o r p o r a t e  a d v i s o r .  T h u s ,  a  s l e c t i o n  b e t w e e n  c o m p e t i n g  

p o l i c i e s  i s  r e q u i r e d .  I n  t h i s  r e s p e c t ,  t h e  s t a r t i n g  p o i n t  f o r  

t h e  c l o s e  c o r p o r a t i o n  i s  t h e  l a s t  s t e p  f o r  t h e  l e g i s l a t o r ;  b y  

m o l d i n g  t h e  d e f i n i t i o n  t o  s e r v e  e x p r e s s  s o c i a l  p o l i c i e s ,  t h e  

u l t i m a t e  p u r p o s e  o f  a c l o s e  c o r p o r a t i o n  s t a t u t e  c a n  b e  a c h i e v e d

3 .  Management  S t r u c t u r e

One i d e a  t h a t  p e r v a d e s  c l o s e  c o r p o r a t i o n  w r i t i n g  i s  t h a t  

c o n c e s s i o n s  m u s t  b e  made i n  c l o s e  c o r p o r a t i o n  s t a t u t e s  t o  t h e  

r e a l i t y  o f  t h e  d a y - t o - d a y  e x i s t e n c e  o f  a s m a l l  c o r p o r a t i o n .

The m a n a g e m e n t  o f  a s m a l l  c o r p o r a t i o n  i s  s a i d  n o t  t o  f i t  t h e  

p y r a m i d a l  m o d e l  o f  c l a s s i c  c o r p o r a t i o n s  l a w .  T h u s ,  t o  a v o i d  

j u d i c i a l  e x p a n s i o n  o f  g e n e r a l  c o r p o r a t i o n  s t a t u t e s ,  e x c e p t i o n s  

a r e  made f o r  t h e  s m a l l  c o r p o r a t i o n .  T h e s e  e x c e p t i o n s  g e n e r a l l y  

a r e  f o u n d  i n  p r o v i s i o n s  a u t h o r i z i n g  t h e  n u l l i f i c a t i o n ,  o r  

s t e r i l i z a t i o n ,  o f  t h e  t r a d i t i o n a l  c o r p o r a t e  ma n a g e me n t  b o d y ,  

t h e  b o a r d  o f  d i r e c t o r s .  T h i s  s u b - s e c t i o n  t h u s  e x p l o r e s  how 

v a r i o u s  s t a t e s  t r e a t  s h a r e h o l d e r  a g r e e m e n t s  w h i c h  s t r u c t u r e  a  

c l o s e  c o r p o r a t i o n  i n  a way a t  v a r i a n c e  w i t h  t r a d i t i o n a l  m o d e l s ,

a .  S h a r e h o l d e r ' s  A g r e e m e n t s

New Y o r k ' s  BCL § 6 2 0 (b)  v a l i d a t e s ,  i n  l i m i t e d  c i r c u m s t a n c e s  

p r o v i s i o n s  o f  t h e  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  w h i c h  e i t h e r  

d e l e g a t e  o r  u s u r p  t h e  p o w e r s  o f  t h e  b o a r d  o f  d i r e c t o r s  t o  t h e  

s h a r e h o l d e r s .  T h r e e  c o n d i t i o n s ,  h o w e v e r ,  m u s t  b e  m e t  b e f o r e  

t h e  c e r t i f i c a t e ' s  p r o v i s i o n  w i l l  b e  g i v e n  e f f e c t .  F i r s t ,  a l l  

o u t s t a n d i n g  s h a r e s  m u s t  h a v e  a u t h o r i z e d  t h e  p r o v i s i o n .  BCL 

§ 6 2 0 ( b ) ( 1 ) .  S e c o n d ,  a n y  s u b s e q u e n t  t r a n s f e r e e s  o f  t h e  s t o c k  

o f  s u c h  c o r p o r a t i o n  m u s t  e i t h e r  know o f ,  o r  c o n s e n t  t o ,  t h e  

t e r m s  o f  s u c h  p r o v i s i o n .  BCL § 6 2 0 ( b ) ( 2 ) .  F i n a l l y ,  t h e



c o r p o r a t i o n  c a n n o t  b e  l i s t e d  o n  e i t h e r  a n a t i o n a l  s t o c k  

e x c h a n g e  o r  on  t h e  o v e r - t h e - c o u n t e r  m a r k e t .  BCL § 6 2 0 ( c ) .

T h u s ,  New York a l l o w s  c o r p o r a t i o n s  w h o s e  s t o c k  i s  n o t  

t - b l i c l y  t r a d e d  t o  d e v i a t e  f r o m t h e  t r a d i t i o n a l  f o r m  o f  

c o r p o r a t e  m a n a g e m e n t .  S t r i c t  c o n d i t i o n s ,  h o w e v e r ,  a r e  p l a c e d  

on  t h i s  l i c e n s e .  I n  a d d i t i o n  t o  t h e  a b o v e ,  t h e  BCL r e q u i r e s  

a l l  s t o c k  s u b j e c t  t o  s u c h  a c e r t i f i c a t e  p r o v i s i o n  t o  c o n t a i n  

a l e g e n d  t o  t h a t  e f f e c t .  BCL § 6 2 0 ( g ) .

I t  s h o u l d  b e  n o t e d  t h a t  New York o n l y  v a l i d a t e s  s u c h  

a g r e e m e n t s  when t h e y  a r e  c o n t a i n e d  i n  t h e  c e r t i f i c a t e  o f  

i n c o r p o r a t i o n ; no  s i d e  a g r e e m e n t s  a r e  r e c o g n i z e d  n o r  a r e  

b' r- l a w  p r o v i s i o n s  t o  t h e  same e f f e c t .  I n  B e r e s o v s k i  v .  

W a r z a w s k i , 28 N . Y . 2 d  4 1 9 ,  217  N . E . 2 d  5 2 0 ,  322  N . Y . S . 2 d  6 73  

( 1 9 7 J ) ,  h o w e v e r ,  t h e  New York C o u r t  o f  A p p e a l s  s p e c i f i c a l l y  

e n f o r c e d  a u n a n i m o u s  s h a r e h o l d e r  a g r e e m e n t  t o  amend t h e  

c e r t i f i c a t e  o f  i n c o r p o r a t i o n  o f  a c l o s e  c o r p o r a t i o n .  T h i s  

d e c i s i o n  c o u l d  b e  u s e d  t o  v a l i d a t e  b y - l a w s  o r  s i d e  a g r e e m e n t s  

n o t  m e n t i o n i n g  c e r t i f i c a t e  amendment  on a p r o  t a n t o  amendment  

t h e o r y  o r  on  some t h e o r y  t h a t  s p e c i f i c  p e r f o r m a n c e  w o u l d  b e  

t h e  o n l y  way t o  a c h i e v e  t h e  p a r t i e s '  i n t e n t .

F l o r i d a  § 6 0 7 . 1 0 7 ,  e n a c t e d  i n  1 9 7 5 ,  b a s i c a l l y  i n c o r p o r a t e s  

m o s t  o f  New York l a w .  F l o r i d a  d i f f e r s ,  h o w e v e r ,  i n  t h a t  i t  

s p e c i f i c a l l y  r e c o g n i z e s  a n y  u n a n i m o u s  s h a r e h o l d e r  a g r e e m e n t ,  

r e g a r d l e s s  o f  w h e t h e r  i t  i s  c o n t a i n e d  i n  t h e  a r t i c l e s  o f  

i n c o r p o r a t i o n .  F l o r i d a  a l s o  a d d s  t h a t  a n y  t r a n s f e r e e  o f  

s h a r e s  o f  s u c h  a c o r p o r a t i o n  t a k e s  s u b j e c t  t o  t h e  a g r e e m e n t  

i f  h e  o r  s h e  h a s  n o t i c e  o f  t h e  a g r e e m e n t .  N o t i c e  i s  c o n -
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c l u s i v e l y  p r e s u m e d  i f  t h e  s h a r e  c e r t i f i c a t e  h a s  a l e g e n d  

i n d i c a t i n g  t h e  e x i s t e n c e  o f  t h e  a g r e e m e n t .  F l a .  § 6 0 7 . 1 0 7 ( 3 ) .  

F i n a l l y ,  F l o r i d a  e x p l i c i t l y  s t a t e s  t h a t ,  t o  t h e  e x t e n t  t h a t  

s h a r e h o l d e r s  t a k e  o v e r  d i r e c t o r ' s  d u t i e s ,  t h e y  a s s u m e  t h e  

r i s k  o f  d i r e c t o r  l i a b i l i t y .  F l a .  § 6 0 7 . 1 0 7 ( 4 ) .

M a i n e  § 7 0 1  i s  s i m i l a r  t o  F l o r i d a ' s  s t :  . l u t e .  I t  s t a t e s  

t h a t  m a n a g e m e n t  may b e  b y  s h a r e h o l d e r s ,  a n d ,  i f  t h i s  o p t i o n  

i s  t a k e n ,  t h e  s h a r e h o l d e r s  s h a l l  b e  t r e a t e d  a s  d i r e c t o r s  f o r  

p u r p o s e s  o f  d e l i n e a t i n g  d u t i e s ,  r e s p o n s i b i l i t i e s ,  and  

l i a b i l i t i e s .  M a i n e ,  h o w e v e r ,  f o l l o w s  t h e  l e a d  o f  -,ew York  

and r e q u i r e s  s u c h  a g r e e m e n t  t o  a p p e a r  i n  t h e  a r t i c l e s  o f  

i n c o r p o r a t i o n .

M i c h i g a n  § 2 1 . 2 0 0 ( 4 6 3 )  and  New J e r s e y  § 1 4 A : 5 - 2 1  a r e ,  i n  

s u b s t a n c e ,  i d e n t i c a l  t o  New Y o r k ' s  s t a t u t e .  B o t h  r e q u i r e  

the- a g r e e m e n t  t o  b e  i n  t h e  a r t i c l e s  and b o t h  c o n d i t i o n  t h e  

p r o v i s i o n ' s  v a l i d i t y  on u n a n i m o u s  a g r e e m e n t ,  n o t i c e  t o  a l l  

t r a n s f e r e e s ,  and  l i m i t e d  m a r k e t a b i l i t y  o f  t h e  c o r p o r a t i o n ' s  

s h a r e s .  B o t h  r e q u i r e  a l l  s t o c k  c e r t i f i c a t e s  t o  c a r r y  an  

a p p r o p r i a t e  l e g e n d .  New J e r s e y  e x p l i c i t l y  s t a t e s  w h a t  b o t h  

New York and  M i c h i g a n  i m p l y ;  n a m e l y ,  t h a t  t h e  b o a r d  o f  

d i r e c t o r s  may b e  c o m p l e t e l y  e l i m i n a t e d .  NJ § 1 4 A : 5 - 2 1 ( 2 ) .  

F i n a l l y ,  b o t h  s t a t e s  i m p o s e  d i r e  ; t o r  r e s p o n s i b i l i t y  on  

s h a r e h o l d e r  m a n a g e r s .

N o r t h  C a r o l i n a  § 5 5 - 7 3 (b)  b e g i n s  w i t h  New Y o r k ' s  b a s i c  

p r e m i s e :  u n a n i m o u s  s h a r e h o l d e r  a g r e e m e n t s  c o n c e r n i n g  s h a r e ­

h o l d e r  m a n a g e m e n t  s h o u l d  b e  g i v e n  e f f e c t .  I t ,  h o w e v e r ,  

e x p r e s s l y  v a l i d a t e s  s u c h  a g r e e m e n t s  i f  t h e y  a r e  c o n t a i n e d  i n
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b y - l a w s  o r  s i d e  a g r e e m e n t s .  F u r t h e r m o r e ,  N o r t h  C a r o l i n a  

e x p r e s s l y  s t a t e s  t h a t  a g r e e m e n t s  t o  ma n a g e  t h e  c o r p o r a t i o n  

" a s  i f  i t  w e r e  a p a r t n e r s h i p "  a r e  n o t  i n v a l i d  f o r  t h a t  r e a s o n .  

T h i s  f a c t  h a s  b e e n  s p e c i f i c a l l y  r e c o g n i z e d  b y  N o r t h  C a r o l i n a  

c o u r t s .  S e e ,  e . g . ,  B l o u n t  v .  T a f t , 29 N . C . A p p .  6 2 6 ,  2 5 5  S . E . 2 d  

5 8 3  ( 1 9 7 6 ) .

S o u t h  C a r o l i n a  § 3 3 - 1 1 - 2 2 0  i s  t h e  f i n a l  s t a t u t e  a d o p t i n g  

t h e  New York, m o d e l .  I t  r e c o g n i z e s  t h e  v a l i d i t y  o f  u n a n i m o u s  

b y - l a w s  o r  s i d e  a g r e e m e n t s  u s u r p i n g  t h e  b o a r d  o f  d i r e c t o r ' s  

p o w e r ,  b u t  o n l y  i f  t h e  a g r e e m e n t  i s  s e t  f o r t h ,  o r  r e f e r r e d  t o , 

i n  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .  S . C .  § 3 3 - 1 1 - 2 2 0 ( b ) ( b ) .

T h u s ,  t h e  a g r e e m e n t ' s  t e r m s  n e e d  n o t  b e  d i v u l g e d  i n  t h e  

a r t i c l e s ;  o n l y  t h e  a g r e e m e n t ' s  e x i s c e n c e .  S o u t h  C a r o l i n a  

a l s o  a d o p t s  t h e  m a r k e t a b i l i t y  r e s t r i c t i o n  o f  New Y o r k ,  a s  

w e l l  a s  t h e  l e g e n d  r e q u i r e m e n t .  F i n a l l y ,  S o u t h  C a r o l i n a  p l a c e s  

a 1 0 - y e a r  l i m i t  o n  t h e  e x i s t e n c e  o f  a n y  s u c h  a g r e e m e n t  and  

a l l o w s  r e n e w a l  o n l y  i n  t h e  l a s t  y e a r  o f  t h e  a g r e e m e n t ' s  

e x i s t e n c e .  S . C .  § 3 3 - 1 1 - 2 2 0 ( b ) ( 3 ) .

D e l a w a r e  h a s  s e t  t h e  t r e n d  f o r  t h r e e  s t a t e s .  D e l a w a r e  

§ 3 5 0  p r o v i d e s  t h a t  a g r e e m e n t s  among a n y  number  o f  s h a r e h o l d e r s  

a r e  n o t  i n v a l i d  b e c a u s e  t h e y  i n t e r f e r e  w i t h  o r  r e s t r i c t  t h e  

d i s c r e t i o n  o r  p o w e r s  o f  t h e  b o a r d  o f  d i r e c t o r s .  F u r t h e r m o r e ,  

§354  p r o v i d e s  t h a t  s u c h  a g r e e m e n t s  may v a l i d l y  a t t e m p t  t o  

r e g u l a t e  t h e  a f f a i r s  o f  t h e  c o r p o r a t i o n  a s  i f  i t  w e r e  a 

p a r t n e r s h i p .  T h u s ,  D e l a w a r e  e l i m i n a t e s  t h e  r e q u i r e m e n t  o f  

u n a n i m i t y  f o r  s h a r e h o l d e r  a g r e e m e n t s . D e l a w a r e  d o e s  p r o v i d e ,  

h o w e v e r ,  f o r  p u r e  ma n ag em e n t  b y  the; s h a r e h o l d e r s  i n  § 3 5 1 .



S e c t i o n  3 5 1  a l l o w s  t h e  c o r p o r a t i o n  t o  d i s p e n s e  w i t h  s h a r e h o l d e r  

m e e t i n g s  t o  e l e c t  d i r e c t o r s ,  and ma k es  a l l  s t o c k h o l d e r s  

d i r e c t o r s .  To t a k e  a d v a n t a g e  o f  t h i s  s e c t i o n ,  t h e r e  m u s t  b e  

u n a n i m o u s  a g r e e m e n t  o f  a l l  s h a r e h o l d e r s ,  a n d  t h e  p r o v i s i o n  

m u s t  b e  i n  t h e  c e r t i f i c a t e  o f  i n c o r p o r a t i o n .  A l s o ,  t h e
%\

e x i s t e n c e  o f  s u c h  a p r o v i s i o n  m u s t  b e  i n c l u d e d  i n  a l e g e n d  

o a  a l l  s t o c k  c e r t i f i c a t e s .  The p r o v i s i o n s  o f  K a n s a s  § § 1 7 - 7 2 1 0 ,  

1 7 - 7 2 1 1  and  1 7 - 7 2 1 4  a nd  P e n n s y l v a n i a  § § 1 3 8 1 ,  1 3 8 2  and  1 3 8 5  

a r e  s i m i l a r .  K a n s a s  a d d s  t h a t  a l l  a c t i o n s  o f  c o r p o r a t i o n s  

e l e c t i n g  t o  b e  ma n a ge d  by  t h e  s h a r e h o l d e r s  s h a l l  b e  t a k e n  by  

a v o t e  o f  t h e  s h a r e s ,  u n l e s s  o t h e r w i s e  p r o v i d e d  f o r  i n  t h e  

a r t i c l e s  o f  i n c o r p o r a t i o n .  K a n s a s  § 1 7 - 7 2 1 1 .

M a r y l a n d  § 4 - 4 0 1  i s  o n e  o f  t h e  b r o a d e s t  s t a t u t e s  r e g u l a t i n g  

s h a r e h o l d e r  a g r e e m e n t s .  I t  s t a t e s  t h a t  " [ u ] n d e r  a u n a n i m o u s  

s t o c k h o l d e r s '  a g r e e m e n t ,  t h e  s t o c k h o l d e r s  o f  a c l o s e  c o r p o r a t i o n  

may r e g u l a t e  a n y  a s p e c t  o f  t h e  a f f a i r s  o f  t h e  c o r p o r a t i o n  o r  

t h e  r e l a t i o n s  o f  t h e  s t o c k h o l d e r s  . . . "  I t  t h e n  g o e s  on  

t o  l i s t  s e me  p e r m i s s i b l e  p r o v i s i o n s .  S e c t i o n  4 - 4 0 1 (d)  p r o v i d e s  

t h a t  an e q u i t y  c o u r t  w i l l  s p e c i f i c a l l y  e n f o r c e  t h e  a g r e e m e n t ' s  

p r o v i s i o n s .  T h i s  r e p r e s e n t s  t h e  f u l l e s t  e x t e n t  o f  t h e  

c o d i f i c a t i o n  o f  t h e  maxim v o l e n t i  non  f i t  i n j u r i a  and h a s  

b e e n  c o p i e d  by  a t  l e a s t  t w o  o t h e r  s t a t e s ,  I l l i n o i s  ( § 1 2 1 1 )  

and T e x a s  ( A r t .  2 . 3 0 - 2 ) .  A l l  t h r e e  s t a t e s  s p e c i f i c a l l y  s a n c t i o n  

t h e  o p e r a t i o n  o f  t h e  c o r p o r a t i o n  i n  p a r t n e r s h i p  f o r m .

M a r y l a n d  a l s o  ma k e s  i t  e x p l i c i t l y  c l e a r  t h a t  a c l o s e  

c o r p o r a t i o n  may e l e c t  t o  h a v _  no  b o a r d  o f  d i r e c t o r s  by  

a p p r o v i n g  a c h a r t e r  amendment  t o  t h a t  e f f e c t .  Md. § 4 - 3 0 1 .
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I n  a d d i t i o n  t o  a b r o a d  b l e s s i n g  f o r  s h a r e h o l d e r  a g r e e m e n t s ,  

I l l i n o i s  a d o p t s  D e l a w a r e ' s  p r o v i s i o n  on m a na ge me n t  by  s h a r e ­

h o l d e r s  ( 1 1 1 .  § 1 2 1 2 ) .  T e x a s ,  on  t h e  o t h e r  h a n d ,  a d o p t s  

M a r y l a n d ' s  more  o p e n  a p p r o a c h  ( T e x .  A r t .  2 . 3 0 - 2  (B) ( 1 ) )  bj  

l e a v i n g  t h e  d e c i s i o n  t o  t h e  s h a r e h o l d e r ' s  a g r e e m e n t .

C a l i f o r n i a  § 3 0 0 (b)  s t a t e s  t h a c  a u n a n i m o u s  s h a r e h o l d e r  

a g r e e m e n t ,  a s  d e f i n e d  i n  § 1 8 6 ,  s h a l l  n o t  b e  i n v a l i d  b e c a u s e  

i t  r e s t r i c t s  t h e  b o a r d  o f  d i r e c t o r s ,  o r  a t t e m p t s  t o  r e g u l a t e  

t h e  c o r p o r a t i o n  a s  a p a r t n e r s h i p .  T h u s ,  C a l i f o r n i a  f i t s  t h e  

m o l d  o f  s u c h  s t a t e s  a s  New York and D e l a w a r e .  C a l i f o r n i a  

d i f f e r s ,  h o w e v e r ,  f r om m o s t  s t a t e s  i n  t h a t  i t  s p e c i f i c a l l y  

l i s t s  i t e m s  t h a t  may n o t  b e  a l t e r e d  by  s h a r e h o l d e r  a g r e e m e n t .  

S e c t i o n  3 0 0 ( c ) ,  f o r  e x a m p l e ,  d o e s  n o t  a l l o w  s h a r e h o l d e r  

m o d i f i c a t i o n  o f  s t a t u t o r y  m a n d a t e s  on d i v i d e n d  r e s t r i c t i o n s ,  

i n v o l u n t a r y  d i s s o l u t i o n  p r o c e d u r e s ,  r e c o r d s  and r e p o r t i n g  

r e q u i r e m e n t s  and  i n s p e c t i o n  r i g h t s .  F i n a l l y ,  C a l i f o r n i a  

a l l o w s  c l o s e  c o r p o r a t i o n s  t o  h a v e  a g r e e m e n t s  among l e s s  t h a n  

a l l  t h e  s h a r e h o l d e r s ,  b u t  o n l y  t o  t h e  e x t e n t  a l l o w e d  f o r  

a l l  c o r p o r a t i o n s .  § 3 0 0 ( a ) .

b .  Ar i z o n a — The C r e a t i o n  o f  a New B u s i n e s s  Form 

A r i z o n a  h a s  a d i f f e r e n t  a p p r o a c h  t o  t h e  m a n a g e m e n t  o f  

c l o s e  c o r p o r a t i o n s .  A l l  A r i z o n a  c l o s e  c o r p o r a t i o n s  m u s t  name  

o n e  o r  more  m a n a g e r s  i n  t h e i r  a r t i c l e s  o f  i n c o r p o r a t i o n .

A r i z .  § 1 0 - 2 0 3 ( 2 ) .  T h e s e  m a n a g e r s  a r e  r e s p o n s i b l e  f o r  t h e  

d a y - t o - d a y  o p e r a t i o n  o f  t h e  c o r p o r a t i o n .  A r i z .  § 1 0 - 2 0 5 .

The m a n a g e r ' s  a c t u a l  a u t h o r i t y  may n o t  be  r e s t r i c t e d  e x c e p t  

by t h e  a r t i c l e s  a n d ,  e v e n  i f  s o  r e s t r i c t e d ,  i s  n o t  e f f e c t i v e
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a g a i n s t  a t h i r d  p a r t y  d e a l i n g  i n  g o o d  f a i t h  w i t h  t h e  c o r p o r a t i o n .  

A r i z .  § 1 0 - 2 0 5 .  F u r t h e r ,  t h e  m a n a g e r  s e r v e s  a t  t h e  p l e a s u r e  o f  

a m a j o r i t y  o f  t h e  i n v e s t o r s .  T h u s ,  i n  A r i z o n a  i n v e s t o r s  i n  

c l o s e  c o r p o r a t i o n s  m u s t  d e l i n e a t e  t h e  c o r p o r a t i o n ' s  m an ag e m e n t  

s t i  j . c t u r e  i n  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .  I n  a d d i t i o n ,  

p r o v i s i o n s  f o r  d i s p u t e  r e s o l u t i o n  and s h a r e  t r a n s f e r  r e s t r i c t i o n s  

m u s t  a l s o  a p p e a r  i n  t h e  a r t i c l e s .  A r i z .  § 1 0 - 2 0 4 .

c .  A S h o r t  Summary— C l o s e  C o r p o r a t i o n  Ma na g e me nt  

S e v e r a l  i s s u e s  r u n  t h r o u g h o u t  t h e  c l o s e  c o r p o r a t i o n  

l e g i s l a t i o n  a f f e c t i n g  ma n ag em e n t  s t r u c t u r e .  I f  a s t r u c t u r e  

d i f f e r e n t  f r om t h e  c l a s s i c  c o r p o r a t e  m o d e l  i s  t o  b e  t o l e r a t e d ,  

t h e  q u e s t i o n  o f  w h a t  f o r m a l i t i e s  m u s t  b e  o b s e r v e d  a r i s e s .  New 

York p i o n e e r e d  t h i s  a r e a  by  r e q u i r i n g  a u n a n i m o u s  a g r e e m e n t  

t o  b e  c o n t a i n e d  i n  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .  O t h e r  s t a t e s  

h a v e  s a n c t i o n e d  s i d e  a g r e e m e n t s ,  and s t i l l  o t h e r s ,  n o t a b l y  

D e l a w a r e ,  h a v e  a l l o w e d  l e s s  t h a n  a l l  t h e  s h a r e h o l d e r s  t o  a l t e r  

t h e  b a s i c  s t r u c t u r e  t o  some e x t e n t .

A f u r t h e r  c o n c e r n  i s  t h e  p r o t e c t i o n  o f  p o t e n t i a l  p u r c h a s e r s  

o f  s t o c k  s u b j e c t  t o  s u c h  an a g r e e m e n t .  To t h i s  e n d ,  s t a t e s  

h a v e  r e q u i r e d  l e g e n d s  on  t h e  s t o c k  c e r t i f i c a t e s  i n d i c a t i n g  t h e  

e x i s t e n c e  o f  a s h a r e h o l d e r  a g r e e m e n t .  In  a d d i t i o n ,  many s t a t e s  

p r o v i d e  t h a t  a t r a n s f e r e e  who t a k e s  w i t h  s u c h  n o t i c e  i s  b o u nd  

by t h e  t e r m s  o f  t h e  a g r e e m e n t  a s  i f  h e  o r  s h e  w a s  an o r i g i n a l  

p a r t y .  T h u s ,  t h e  s t a t e  s e e k s  t o  p r o t e c t  b o t h  s i d e s  t o  a 

s u b s e q u e n t  s h a r e  t r a n s f e r .

F i n a l l y ,  i t  s h o u l d  b e  n o t e d  t h a t  m o s t  s t a t u t e s  a v e  p h r a s e d  

i n  t h e  n e g a t i v e .  C o n s t r u c t i o n s  s u c h  a s  • ■" s ha l l  n o t  b e  i n v a l i d
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a s  b e t w e e n  t h e  p a r t i e s "  a r e  v e r y  common.  T h i s  d r a f t i n g  t e c h ­

n i q u e  a l l o w s  f o r  f l e x i b i l i t y  and l e a v e s  o p e n  t h e  p o s s i b i l i t y  

t h a t  t h e  a g r e e m e n t  may b e  h e l d  i n v a l i d  f o r  r e a s o n s  o t h e r  t h a n  

d i r e c t o r  s t e r i l i z a t i o n .  F u r t h e r m o r e ,  t h e  u s e  o f  t h e  p h r a s e  

" a s  b e t w e e n  t h e  p a r t i e s "  a l s o  l e a v e s  o p e n  t h e  p o s s i b i l i t y  t h a t  

t h i r d  p a r t i e s ,  s u c h  a s  c r e d i t o r s ,  may a t t a c k  t h e  a g r e e m e n t  f o r  

c r e a t i n g  a s i t u a t i o n  t o  t h e i r  d e t r i m e n t .  I n  a n y  e v e n t ,  t h e r e  

i s  much d i v e r s i t y  p r e s e n t ,  and a g r e a t  w e a l t h  o f  e x p e r i e n c e  

t o  b e  drawn upon  t o  f r a m e  a s h a r e h o l d e r  a g r e e m e n t  s e c t i o n .

4 .  C o n t r o l  O v e r  N o n - P a r t i c i p a n t s

Many s t a t e s ,  i n  a p p a r e n t  r e c o g n i t i o n  o f  t h e  h i g h l y  p e r s o n a l  

n a t u r e  o f  t h e  c l o s e  c o r p o r a t i o n ,  a l l o w  s h a r e h o l d e r s  t o  e s t a b l i s h  

r e s t r i c t i o n s  on  t h e  a l i e n a b i l i t y  o f  s h a r e s  w h i c h  a r e  more  

e x t e n s i v e  t h a n  a r e  g e n e r a l l y  a l l o w e d .  I n d e e d ,  many s t a t e s  

i n c l u d e  t h e  e x i s t e n c e  o f  s h a r e  r e s t r i c t i o n s  i n  t h e i r  d e f i n i t i o n  

o f  a c l o s e  c o r p o r a t i o n .

I l l i n o i s  § 1 2 0 3  i s  t h e  m o s t  g r a p h i c  e x a m p l e .  I t s  s o l e  

c r i t e r i o n  f o r  c l o s e  c o i p o r a t i o n  s t a t u s  i s  t h e  e x i s t e n c e ,  i n  

t h e  a r t i c l e s  o f  i n c o r p o r a t i o n ,  o f  a t  l e a s t  o n e  o f  t h e  f o l l o w i n g  

f i v e  t y p e s  o f  s h a r e  r e s t r i c t i o n s :  a c o r p o r a t e  r i g n t  o f  f i r s t

r e f u s a l ,  c o r p o r a t e  c o n s e n t  t o  t h e  p r o p o s e d  t r a n s f e r ,  s p e c i f i c  

p e r s o n  o r  c l a s s  r e s t r i c t i o n s  ( s o  l c n g  a s  t h e y  a r e  n o t  

" m a n i f e s t l y  u n r e a s o n a b l e " ) ,  t r a n s f e r s  t h a t  d e s t r o y  a S u b c h a p t e r  S 

e l e c t i o n ,  o r  a n y  o t h e r  l a w f u l  r e s t r i c t i o n .  I l l i n o i s  t h u s  

a l l o w s  t h e  c o r p o r a t i o n  t o  e m p l o y  m y r i a d  d e v i c e s  t o  c o n t r o l  i t s  

m e m b e r s h i p ,  many o f  w h i c h  a r e  u n a v a i l a b l e  t o  p u b l i c  c o r p o r a t i o n  

s h a r e h o l d e r s .
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D e l a w a r e  5 3 4 2 ( a ) ( 2 ) ,  a s  w e l l  a s  P a .  § 1 3 7 2 A ( 2 )  and  K a n s a s  

§ 1 7 - 7 2 0 2 ( a ) ( 2 ) ,  a l s o  r e q u i r e s  c l o s e  c o r p o r a t i o n s  t o  h a v e  a t  

l e a s t  o n e  t y p e  o f  s h a r e  r e s t r i c t i o n .  The s c o p e  o f  p e r m i s s i b l e  

r e s t r a i n t s  i s  l i m i t e d ,  h o w e v e r ,  t o  t h o s e  r e s t r a i n t s  a v a i l a b l e  

t o  a l l  c o r p o r a t i o n s .

M a r y l a n d  § 4 - 5 0 3  i n v a l i d a t e s  a n y  a t t e m p t e d  s h a r e  t r a n s f e r  

u n l e s s  e a c h  s h a r e h o l d e r  c o n s e n t s  i n  w r i t i n g  w i t h i n  90 d a y s  o f  

t h e  a c t u a l  t r a n s f e r ,  o r  t h e  t r a n s f e r  i s  t o  t h e  c o r p o r a t i o n  o r  

a t r u s t  u n d e r  p r o v i s i o n s  o f  a u n a n i m o u s  s h a r e h o l d e r  a g r e e m e n t .  

In  a d d i t i o n ,  t h i s  f i n a l  t y p e  o f  t r a n s f e r  m u s t  b e  f o r  t h e  b e n e ­

f i t  o f  s t o c k h o l d e r s  o r  t h e i r  i m m e d i a t e  f a m i l i e s .

A r i z o n a  § 1 0 - 2 0 9 A  r e q u i r e s  t h a t ,  a s  a c o n d i t i o n  p r e c e d e n t  

t o  a v a l i d  s h a r e  t r a n s f e r ,  t h e  c o r p o r a t i o n s  c o m m i s s i o n  mi ;t 

r e c e i v e  n o t i c e  o f  t h e  t r a n s f e r  on a s t a n d a r d i z e d  f o r m .

F i n a l l y ,  C a l i f o r n i a  § 4 1 8  a l l o w s  a c l o s e  c o r p o r a t i o n  t o  

r e t a i n  i t s  s t a t u s  by  i n v a l i d a t i n g  a l l  i n t e r  v i v o s  t r a n s f e r s  

o f  s t o c k  w h i c h  i m p e r m i s s i b l y  e n l a r g e  t h e  number o f  s h a r e h o l d e r s  

b e y o n d  t e n .  A p r e c o n d i t i o n  o f  t h i s  i n v a l i d a t i o n ,  h o w e v e r ,  i s  

t h a t  a l l  s t o c k  c e r t i f i c a t e s  c a r r y  a l e g e n d  i n d i c a t i n g  t h e  

p e r m i s s i b l e  s h a r e h o l d e r  maximum.

5 .  D i s p u t e  R e s o l u t i o n

Due t o  t h e  i n t e n s e l y  i n t e r p e r s o n a l  n a t u r e  o f  t h e  c l o s e  

c o r p o r a t i o n ,  many s t a t e r  h a v e  a t t e m p t e d  t o  p r o v i d e  f o r  s p e c i a l  

r e m e d i e s  f o r  d e a d l o c k  and d ’ s s e n s i o n  t h a t  s u c h  c l o s e n e s s  t e n d s  

t o  f o s t e r .  In  g e n e r a l ,  t h e s e  i n c l u d e  g r e a t e r  a c c e s s  t o  

i n v o l u n t a r y  d i s s o l u t i o n  and t h e  a v a i l a b i l i t y  o f  p r o v i s i o n a l  

and c u s t o d i a l  d i r e c t o r s .
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Many s t a t e s  g r a n t  a c l o s e  c o r p o r a t i o n  s h a r e h o l d e r  t h e  

r i g h t  t o  p e t i t i o n  f o r  d i s s o l u t i o n .  H o w e v e r ,  i n  s t a t e s  s u c h  a s  

C a l i f o r n i a  and  I l l i n o i s ,  t h e  r i g h t  t o  p e t i t i o n  i s  c o n d i t i o n e d  

on t h e  e x i s t e n c e  o f  c o r p o r a t e  d e a d l o c k  o r  t h e  f a i l u r e  o f  a n y  

a g r e e d  r e m e d i e s ,  s u c h  a s  a r b i t r a t i o n .  I n  a d d i t i o n  t o  t h e  

n o r m a l  g r o u n d s  f o r  i n v o l u n t a r y  d i s s o l u t i o n ,  b o t h  C a l i f o r n i a  

§ 1 8 0 0 (b) and  New J e r s e y  § 1 4 A : 1 2 - 7 ( 1 ) ( c )  g i v e  c o r p o r a t i o n s  

w i t h  f e w  s h a r e h o l d e r s  a d d i t i o n a l  g r o u n d s  t o  a s k  f o r  d i s s o l u t i o n .  

C a l i f o r n i a  p r o v i d e s  t h a t  i f  a c o r p o r a t i o n  h a s  f e w e r  t h a n  35  

s h a r e h o l d e r s ,  d i s s o l u t i o n  may b e  g r a n t e d  i f  i t  i s  " n e c e s s a r y  

f o r  t h e  p r o t e c t i o n  o f  r i g h t s  o r  i n t e r e s t s  o f  t h e  c o m p l a i n i n g  

s h a r e h o l d e r  . . . "  New J e r s e y  a l l o w r  d i s s o l u t i o n ,  o r  t h e  

a p p o i n t m e n t  o f  a p r o v i s i o n a l  o r  c u s t o d i a l  d i r e c t o r ,  u non  a  

s h o w i n g  o f  m i s m a n a g e m e n t ,  a b u s e  o f  a u t h o r i t y ,  f r a u d u l e n t  

b e h a v i o r ,  o r  o p p r e s s i v e  o r  u n f a i r  c o n d u c t  by t h e  c o r p o r a t i o n ' s  

d i r e c t o r s  i f  t h e  c o r p o r a t i o n  h a s  25 o r  f e w e r  s h a r e h o l d e r s .

O t h e r  s t a t e s ,  s u c h  a s  M a r y l a n d  § 4 - 6 0 3 ,  p r o v i d e  f o r  a 

"buy o u t "  o f  t h e  d i s g r u n t l e d  s h a r e h o l d e r  i n  l i e u  o f  d i s s o l u t i o n .  

F i n a l l y ,  some s t a t e s  a l l o w  t h e  a r t i c l e s  t o  g i v e  s p e c i f i c  

i n d i v i d u a l s  t h e  a b i l i t y  t o  d i s s o l v e  t h e  c o r p o r a t i o n  a t  w i l l .

1 1 1 .  § 1 2 1 3 .

Many s t a t e s  p r o v i d e  f o r  t h e  a p p o i n t m e n t  o f  p r o v i s i o n a l  

d i r e c t o r s .  C a l .  § 3 0 8 ;  D e l .  § 3 5 3 ;  K a n s a s  § 1 7 - 7 2 1 3 ;  N . J .  

1 4 A : 1 2 - 7 ( 3 ) ;  P a .  § 1 3 8 4 ;  T e x .  A r t .  2 . 3 0 - 4 .  A p r o v i s i o n a l  

d i r e c t o r  i s  a t e m p o r a r v  a d d i t i o n  t o  t h e  c o r p o r a t i o n ' s  e x i s t i n g  

b o a r d .  He o r  s h e  s e r \ ° s  t o  b r e a k  a c o r p o r a t e  d e a d l o c k .  As  

s o o n  a s  t h e  p r o b l e m  i s  r e s o l v e d ,  t h e  t e n u r e  o f  t h e  p r o v i s i o n a l
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d i r e c t o r  e n d s .  A c u s t o d i a l  d i r e c t o r ,  on  t h e  o t h e r  h a n d ,  h a s  

much b r o a d e r  p o w e r s .  G e n e r a l l y ,  a c u s t o d i a n  may a s s u m e  d u t i e s  

o f  a c o r p o r a t e  o f f i c e r  and  manage  t h e  d a y - t o - d a y  c o r p o r a t e  

b u s i n e s s .  He o r  s h e  may d i s r e g a r d  t h e  b o a r d  and  r u n  t h e  

c o r p o r a t i o n  on i n d e p e n d e n t  j u d g m e n t .  The  c u s t o d i a n  a n s w e r s  

o n l y  t o  t h e  c o u r t .  F i v e  s t a t e s  h a v e  a d o p t e d  t h i s  d r a s t i c  

r e m e d y :  A r i z .  § 1 0 . 2 1 4 A  ( c a l l e d  a c o n s e r v a t o r — s c o p e  o f

p o w e r s  s e t  by  c o u r t ) ;  D e l .  § 3 5 2 ;  K a n s a s  § 1 7 - 7 2 1 2 ;  N . J .

1 4 A 1 2 - 7 ( 4 ) ;  and  P a .  § 1 3 8 3 .

D e l a w a r e ,  K a n s a s ,  and  P e n n s y l v a n i a  u t i l i z e  t h e  c u s t o d i a n  

r e m e d y  u p on  d e a d l o c k  and when t h e  c o r p o r a t i o n  i s  ma n a g e d  by  

t h e  s h a r e h o l d e r s  o r  when t h e  p e t i t i o n i n g  s h a r e h o l d e r  h a s  a 

r i g h t  t o  d i s s o l v e  t h e  c o r p o r a t i o n  u n d e r  t h e  a r t i c l e s .  New 

J e r s e y ' s  c u s t o d i a n  i s  a v a i l a b l e  t o  a n y  c o r p o r a t i o n ,  s u b j e c t  

t o  c o u r t  o r d e r .  I t  i s  b a s i c a l l y  an e q u i t a b l e  r e c e i v e r .  

A r i z o n a ' s  c o n s e r v a t o r  i s  c o u r t - a p p o i n t e d  when i t  i s  f o u n d  t h a t  

d e a d l o c k  t h r e a t e n s  t o  i m p a i r  t h e  c o n d u c t  o f  t h e  b u s i n e s s .

6 . C h a n g e s  i n  B a s i c  S t r u c t u r e

A l l  s t a t e s  t h a t  t r e a t  t h e  c l o s e  c o r p o r a t i o n  s e p a r a t e l y  

make p r o v i s i o n  f o r  t h e  m e r g e r  o r  t r a n s f o r m a t i o n  i n t o  a p u b l i c  

c o r p o r a t i o n .  The  m a i n  i s s u e  h e r e  i s  t h e  t y o e  o f  a p p r o v a l  

n e c e s s a r y  t o  c o n v e r t  t h e  c o r p o r a t i o n ' s  s t a t u s .

M o s t  s t a t e s  r e q u i r e  a t v o - t h i r d s  v o t e  o f  t h e  s h a r e h o l d e r s ,  

u n l e s s  t h e  a r t i c l e s  p r o v i d e  f o r  a h i g h e r  r e q u i r e m e n t .

D e l .  § 3 4 6 ;  C a l . § § 1 5 8  ( c )  ^ c o n v e r s i o n ) , 1 1 1 1  ( m e r g e r ) ;

1 1 1 .  § 1 2 0 7 ;  K a n s a s  § 1 7 - 7 2 0 6 ;  P a .  § 1 3 7 6 .  A r i z o n a  § 1 0 - 2 1 1  and  

M a r y l a n d  § 4 - 2 0 3  r e q u i r e ,  h o w e v e r ,  u n a n i m o u s  s h a r e h o l d e r  

a p p r o v a l  t o  c h a n g e  s t a t u s .
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C. L e g i s l a t i v e  A g e n d a  f o r  S t a t u t o r y  C o n c e s s i o n s  t o  t h e
C l o s e  C o r p o r a t i o n

S h o u l d  t h e  C o m m i s s i o n  d e c i d e  t h a t  s p e c i f i c  c o n c e s s i o n s  

t o  c l o s e l y  h e l d  e n t i t i e s  a r e  d e s i r a b l e ,  t h e n  s e v e r a l  l e g i s ­

l a t i v e  c h o i c e s  n e e d  t o  b e  made .  I n i t i a l l y ,  t h e  C o m m i s s i o n  

mu s t  d e c i d e  upon  t h e  m e t h o d  f o r  d e f i n i n g  a " c l o s e  c o r p o r a t i o n .  

The C o m m i s s i o n  m u s t  n e x t  d e t e r m i n e  t h e  a p p l i c a t i o n  o f  a g e n c y  

l a w  t o  t h e  c l o s e  c o r p o r a t i o n .  As  y e t ,  n o  j u r i s d i c t i o n  h a s  

a d d r e s s e d  t h i s  p r o b l e m .  S u c h  s i l e n c e  i s  an i n v i t a t i o n  t o  

l i t i g a t i o n .  F i n a l l y ,  t h e  C o m m i s s i o n  m u s t  d e c i d e  t h e  s u b ­

s t a n t i v e  b r e a d t h  o f  a n y  p r o p o s e d  s t a t u t e .

1 .  The d e f i n i t i o n a l  c r i t e r i a : As  i n d i c a t e d  i n  t h e

s u r v e y  o f  c l o s e  c o r p o r a t i o n s  s t a t u t e s  i n  o t h e r  j u r i s d i c t i o n s ,  

t h e r e  i s  a m a j o r  s p l i t  r e s p e c t i n g  t h e  c r i t e r i a  t o  be  u s e d  i n  

d e f i n i n g  t h e  c l o s e  c o r p o r a t i o n .  Many s t a t e s ,  i n c l u d i n g  

C a l i f o r n i a  and D e l a w a r e ,  h a v e  o p t e d  f o r  a n u m e r i c a l  c e i l i n g  

a s  t h e  d e f i n i n g  f a c t o r .  The  numbe rs  r a n g e  f rom a l o w  o f  t t  a 

s h a r e h o l d e r s  i n  C a l i f o r n i a  t o  a h i g h  o f  t h i r t y - f i v e  p e r m i t t e d  

u n d e r  t h e  r e c e n t  T e x a s  A c t .  A s e c o n d  g r o u p  o f  s t a t e s  f o c u s  

upon t h e  m a r k e t a b i l i t y  o f  t h e  c o r p o r a t i o n ' s  s t o c k  a s  a 

d e f i n i n g  f a c t o r .  C l o s e  c o r p o r a t i o n  s t a t u s  i s  a v a i l a b l e  t o  

t h o s e  e n t i t i e s  w h o s e  s h a r e s  a r e  n o t  l i s t e d  on a " n a t i o n a l  

e x c h a n g e "  (New Y o r k ,  New J e r s e y ,  and S o u t h  C a r o l i n a )  o r  

w h o s e  s h a r e s  a r e  " n o t  g e n e r a l l y  t r a d e d  on  p u b l i c  m a r k e t s "  

( N o r t h  C a r o l i n a ) . A d o p t i o n  o f  t h i s  a p p r o a c h  w o u l d  o p e n  t h e  

c o n c e s s i o n s  t o  v i r t u a l l y  e v e r y  c o r p o r a t i o n  o r g a n i z e d  u n d e r  

t h e  l a w s  o f  A l a s k a .  As  a t h i r d  o p t i o n ,  t h e  C o m m i s s i o n  c o u l d  

f o l l o w  t h e  e x a m p l e  o f  M a r y l a n d  and s i m p l y  l e a v e  t h e  e l e c t i o n



R e c o m m e n d a t i o n s  o f  t h e  d r a f t e r : T h e r e  i s  a s e n s e  i n

w h i c h  t h e  m o t i v a t i o n  f o r  s t a t u t o r y  c o n c e s s i o n s  i m p i n g e s  upon  

t h e  s e l e c t i o n  o f  d e f i n i t i o n a l  c r i t e r i a .  I f  t h e  m a j o r  s o c i a l  

i s s u e  i s  t h e  " l o c k e d  i n "  s y n d r o m e  d e p l o r e d  b y  P r o f e s s o r  

B r a d l e y ,  t h e  a b s e n c e  o f  p u b l i c  t r a d i n g  i n  t h e  s h a r e s  b e c o m e s  

a r a t i o n a l  c r i t e r i a .  B e f o r e  t h e  C o m m i s s i o n  s h o u l d  t a k e  t h i s  

s t e p ,  i t  may w i s h  t o  c o n s i d e r  t h a t  t h e  p r a g m a t i c  c o n s e q u e n c e  

i s  t h e  l i k e l y  a v a i l a b i l i t y  o f  t h e s e  s t a t u t o r y  c o n c e s s i o n s  

t o  e v e r y  b u s i n e s s  i n  A l a s k a .  The s o c i a l  c o s t s  d e t a i l e d  i n  

t h e  a n t i - c o n c e s s i o n s  a r g u m e n t s  w o u l d  b e  h i g h  i n d e e d .

The d r a f t e r  s u g g e s t s  t h a t  t h e  C o m m i s s i o n  o p t  f o r  a 

n u m e r i c a l  l i m i t a t i o n  a s  t h e  d e f i n i t i o n a l  f a c t o r .  F u r t h e r ,  

t h e  d r a f t e r  r e c o mme nd s  t h a t  t h e  number b e  s e t  a t  1 5 .  The  

a t t r a c t i o n  o f  t h i s  f i g u r e  i s  c o o r d i n a t i o n  w i t h  t h e  S u b ­

c h a p t e r  S e l e c t i o n  w h i c h ,  i r o n i c a l l y ,  p e r m i t s  t h e  c l o s e  

c o r p o r a t i o n  t o  b e  t a x e d  a s  i f  i t  w e r e  a p r t n e r s h i p .  I n  t h e  

v i e w  o f  t h e  d r a f t e r ,  s u c h  a l i m i t a t i o n  h a s  t h e  f u r t h e r  

a d v a n t a g e  o f  m i n i m i z i n g  t h e  s o c i a l  c o s t s  i n v o l v e d  i n  t h e  

p r o l i f e r a t i o n  o f  t h e s e  f r a g i l e  e n t i t i e s .  I t  a l s o  p e r m i t s  

i n c r e a s e d  c e r t a i n t y  f o r  t h e  c o u n s e l i n g  l a w y e r .

2 .  The i m p a c t  upon t h e  l a w  o f  a g e n c y : I t  h a s  come a s

a s u r p r i s e  t o  t h e  d r a f t e r  t h a t  n o n e  o f  t h e  e x i s t i n g  s t a t u t o r y  

c o n c e s s i o n s  t o  c l o s e l y  h e l d  e n t i t i e s  h a s  d e a l t  w i t h  t h e  

i n e v i t a b l e  c o m p l i c a t i o n s  w h i c h  w i l l  b e  e n c o u n t e r e d  w i t h  t h e  

l a w  o f  a g e n c y .  A b r i e f  summary o f  t h e  c l a s s i c a l  l a w  w i l l  

i l l u s t r a t e  t h e  p o t e n t i a l  p r o b l e m .

of  c l o s e  c o r p o r a t e  st at u s  to  t h e  i n c o r p o r a t o r s  w i t h  no

d e f i n i t i o n a l  r e q u i r e m e n t s .



I f  a b u s i n e s s  i s  c o n d u c t e d  a s  a s o l e  p r o p r i e t o r s h i p ,  t h e  

p r o p r i e t o r  may c h o o s e  t o  d e a l  w i t h  t h i r d  p a r t i e s  t h r o u g h  t h e  

u s e  o f  a g e n t s .  The c r e a t i o n  o f  t h i s  p r i n c i p a l / a g e n t  r e l a t i o n ­

s h i p  i s  c o n s e n s u a l  and  c o n s c i o u s .  A t - rd  p a r t y  d e a l i n g  w i t h  

an i n d i v i d u a l  who p u r p o r t s  t o  b e  an  a g e n t  f o r  a d i s c l o s e d  

p r i n c i p a l  h a s  a d u t y  t o  d e t e r m i n e  t h e  b on a  f i d e s  o f  t h i s  c l a i m  

a s  w e l l  a s  t h e  e x t e n t  o f  t h e  a g e n t ' s  a u t h o r i t y .  I f  t h e  a g e n t  

h a s  e x c e e d e d  t h e  a u t h o r i t y  d e f i n e d  ( e x p r e s s l y  o r  b y  i m p l i c a ­

t i o n )  by  h i s  p r i n c i p a l ,  t h e  p r i n c i p a l  e s c a p e s  l i a b i l i t y  on  

t h e  u n a u t h o r i z e d  t r a n s a c t i o n .  H o w e v e r ,  i f  t h e  p r i n c i p a l  i s  

g u i l t y  o f  a c t s  o r  o m i s s i o n s  w h i c h  w o u l d  c a u s e  a t h i r d  p a r t y  

t o  r e a s o n a b l y  b e  d e c e i v e d  i n t o  b e l i e v i n g  i n  t h e  a u t h o r i t y  o f  

t h e  a g e n t ,  s u c h  a b e t r a y e d  p r i n c i p a l  i s  l i a b l e  t o  t h e  i n n o c e n t  

t h i r d  p a r t y  on a t h e o r y  o f  a p p a r e n t  a u t h o r i t y .

WhaJw h a p p e n s  i f  t h e  t h i r d  p a r t y  d e a l s  w i t h  a b u s i n e s s  

c o n d u c t e d  by  more  t h a n  o n e  i n d i v i d u a l  i n  a p a r t n e r s h i p  f orm?

The U n i f o r m  P a r t n e r s h i p  A c t  d e c r e e s  t h a t  e v e r y  p a r t n e r  i s  an  

a g e n t  o f  t h e  f i r m .  F u r t h e r ,  t h e  a c t  o f  e v e r y  p a r t n e r  

a p p a r e n t l y  c a r r y i n g  on  b u s i n e s s  o f  t h e  p a r t n e r s h i p  i n  t h e  

u s u a l  way b i n d s  t h e  f i r m  e v e n  t h o u g h  i t  i s  d o n e  w i t h o u t  t h e  

a u t h o r i t y  o f  t h e  o t h e r  p a r t n e r s .  The o n l y  e x c e p t i o n  i s  f o r  

a t h i r d  p a r t y  who h a s  a c t u a l  k n o w l e d g e  o f  t h e  p a r t n e r ' s  l a c k  

o f  a u t h o r i t y .  I t  w i l l  a t  o n c e  b e  s e e n  t h a t  t h e  r i s k s  o f  

i n t e r n a l  d i s a g r e e m e n t  i n h e r e n t  i n  t h i s  a s s o c i a t i o n  o f  e n t e r ­

p r i s e r s  i s ,  by  o p e r a t i o n  o f  t h e  p a r t n e r s h i p  a c t ,  t u r n e d  a g a i n s t  

t h e  f i r m .  I t  i s  de e me d  u n r e a s o n a b l e  t o  p l a c e  t h i r d  p a r t i e s  a t  

p e r i l  t h a t  a p a r t i c u l a r  p a r t n e r  i s ,  i n  f a c t ,  a c t i n g  w i t h o u t  t h e  

c o n c u r r e n c e  o f  a m a j o r i t y  o f  t h e  f i r m .



What i f  t h e  b u s i n e s s  i s  a c o r p o r a t i o n ?  H e r e  t h e  p r o b l e m  

i s  c r u c i a l ,  f o r  a c o r p o r a t i o n ,  u n l i k e  a g e n e r a l  o r  l i m i t e d  

p a r t n e r s h i p ,  i s  a d i s t i n c t  l e g a l  e n t i t y .  Who may b i n d  s u c h  

a " p r i n c i p a l " ?  I n  o r d e r  t o  a n s w e r  t h i s  q u e s t i o n ,  t h e  l a w  

r e l i e d  u po n  t h e  p y r a m i d  c o r p o r a t e  s t r u c t u r e .  The  B o a r d  o f  

D i r e c t o r s  i s  r e g a r d e d  a s  t h e  p r i n c i p a l  i n  t h a t  i t  i s  t o  make  

t h e  d e t e r m i n a t i o n s  u p on  w h i c h  t r a n s a c t i o n s  a r e  a u t h o r i z e d .

Y e t  c o r p o r a t e  o f f i c e r s  a r e  d e e m e d  t o  b e  a g e n t s ,  f o r  t h e y  

h a v e  t h e  r o u t i n e  c o n t a c t  w i t h  t h i r d  p a r t i e s .  I n  g e n e r a l ,  t h e  

p r e s i d e n t  o f  t h e  c o r p o r a t i o n  i s  d e e me d  a  p l e n a r y  a g e n t  w i t h  

c e r t a i n  p o w e r s  o f  a g e n c y  i n h e r e n t  i n  t h e  o c c u p a t i o n  o f  t h a t  

o f f i c e .  N o t w i t h s t a n d i n g ,  a t h i r d  p a r t y  on n o t i c e  t h a t  s h e  i s  

d e a l i n g  w i t h  a c o r p o r a t e  o f f i c e r  s t a n d s  a t  p e r i l  o f  d e t e r m i n i n g  

t h e  b o n a  f i d e s  o f  t h a t  r e l a t i o n s h i p  and t h e  s u f f i c i e n c y  o f  

t h e  o f f i c e r ' s  r e a l  a u t h o r i t y  f ro m t h e  b o a r d  t o  c o v e r  t h e  

c o n t e m p l a t e d  t r a n s a c t i o n .

Comes now t h e  " c l o s e  c o r p o r a t i o n "  w i t h  t h e  t o u t e d  

f u n c t i o n a l  i d e n t i t y  b e t w e e n  s h a r e h o l d e r s ,  d i r e c t o r s  and  

o f f i c e r s .  How i s  t h e  l a w  o f  a g e n c y  t o  d i v i d e  t h e  r i s k  o f  

t h e  " f a i t h l e s s  o r  i m p o s t e r  a g e n t "  a s  b e t w e e n  t h e  e n t e r p r i s e r s  

and t h i r d  p a r t i e s ?

R e c o m m e n d a t i o n s  o f  t h e  d r a f t e r : The  o f t  a s s e r t e d  d e s i r e

o f  p r o p o n e n t s  o f  t h e  c o n c e s s i o n  t h e o r y  t o  " i n c o r p o r a t e  

p a r t n e r s h i p s "  s u g g e s t s  t o  t h e  d r a f t e r  t h a t  t h e  p r o v i s i o n s  o f  

t h e  U n i f o r m  P a r t n e r s h i p  A c t  p r o v i d e  a u s e f u l  k e y  t o  t h e  

a p p l i c a t i o n  o f  a g e n c y  l a w .  F u r t h e r ,  t h e  d r a f t e r  w o u l d  l i k e  

t o  s u g g e s t  t h a t  many p r o b l e m s  c a n  b e  p r e v e n t e d  i n  t h e  m a r k e t -
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p l a c e  i f  t h e  s t a t u t e  commands t h a t  i n  a l l  t r a n s a c t i o n s  a  

c l o s e  c o r p o r a t i o n  b e  f o r c e d  t o  i d e n t i f y  i t s  s t a t u s  b y  t h e  

u s e  o f  . . A  C l o s e  C o r p o r a t i o n "  o r  " C . C . "  a s  p a r t  o f  i t s  

name.  To a l e r t  t h i r d  p a r t i e s  a s  t o  t h e  n a t u r e  o f  t h e  b e a s t  

i s  t o  s e t  t h e  s t a g e  f o r  i n q u i r y  a nd  c a r e  w h i c h  t h e  l a w  d e m a n d s .  

I f  t h e  c l o s e  c o r p o r a t i o n  i s  t h u s  . i d e n t i f i e d ,  t h e  p r o b l e m  o f  

u n a u t h o r i z e d  c r a n s a c t i o n s  s h o u l d  b e  m i n i m i z e d  w h i l e  c o n c e p t s  

a k i n  t o  t h e  UPA § § 3 ,  9 ,  1 2 ,  13 and  14 a r e  r e c o m me nd ed  t o  

a p p o r t i o n  t h e  u n a v o i d a b l e  b a l a n c e  o f  t h e  r i s k  t o  t h e  e n t e r ­

p r i s e r s  who a r e  g a i n i n g  t h e  p r i v i l e g e  o f  c l o s e  i n c o r p o r a t i o n .

3 .  S u b s t a n t i v e  B r e a d t h  o f  C l o s e  C o r p o r a t e  L e g i s l a t i o n :

The n a t u r e  and e x t e n t  o f  t h e  c o n c e s s i o n s  g i v e n  t o  c l o s e  

c o r p o r a t i o n s  d e t e r m i n e s  t h e  i m p a c t  o f  t h e  s t a t u t e ;  i n  s h o r t ,  

a c l o s e  c o r p o r a t i o n  s t a t u t e  may b e  j u d g e d  by  t h e  e x e m p t i o n s  

i t  c r e a t e s .  H i s t o r i c a l l y ,  s t a t e s  h a v e  made c o n c e s s i o n s  i n  

t h r e e  a r e a s :  manage me nt  s t r u c t u r e ,  s h a r e  t r a n s f e r  r e s t r i c t i o n s ,

and d i s p u t e  r e s o l u t i o n .

a .  Management  s t r u c t u r e : Ev^.ry s t a i : e  w h i c h  h a s

a c t e d  i n  t h i s  a r e a  t o  d a t e  h a s  made c o n c e s s i o n s  t o  t h e  a l l e g e d  

n e e d  f o r  r e l a x a t i o n  o f  t h e  p y r a m i d  m o d e l  o f  c o r p o r a t e  

o r g a n i z a t i o n .  The r a t i o n a l e  i s  t h e  a s s e r t e d  human i d e n t i t y  

o f  t h e  p e r s o n s  o t h e r w i s e  f o r c e d  t o  p l a y  t h e  r o l e  o f  s h a r e ­

h o l d e r s ,  d i r e c t o r s ,  and o f f i c e r s .  The t y p i c a l  e x e m p t i o n s  

a r e  t w o :  t h e  s t a t u t e s  a r e  amended  t o  p e r m i t  s t e r i l i z a t i o n

o r  e l i m i n a t i o n  o f  t h e  b o a r d  ( s o  t h a t  t h e r e  i s  d i r e c t  s h a r e ­

h o l d e r  ma n a g e me nt )  o r  t h e  members  o f  t h e  b o a r d  a r e  s u b j e c t e d  

t o  c o n t r o l  by  s h a r e h o l d e r  a g r e e m e n t s .



W h e t h e r  t h e  b o a r d  i s  e l i m i n a t e d  o r  s u b j e c t e d  t o  c o n t r o l  

by  s h a r e h o l d e r s ,  t h e  h e a r t  o f  t h e  "new o r d e r "  i s  t h e  r o l e  o f  

t h e  a g r e e m e n t .  S e v e r a l  i m p o r t a n t  l e g i s l a t i v e  c h o i c e s  

i m m e d i a t e l y  a r i s e .  Mus t  t h e  a g r e e m e n t  b e  t h e  p r o d u c t  o f  

u n a n i m o u s  c o n s e n t  o r  may z. m a j o r i t y  f a c t i o n  o f  t h e  s h a r e h o l d e r  

a c t  i n  t h i s  e x t r a o r d i n a r y  ma n n e r ?  How " f o r m a l "  o u g h t  t h e  

a g r e e m e n t  b e ?  H e r e  t h e  c h o i c e s  r a n g e  f r o m  New Y o r k ' s  r e q u i r e ­

m e n t  t h a t  t h e  a g r e e m e n t  b e  t h e  p r o d u c t  o f  u n a n i m o u s  c o n s e n t  

and e n s h r i n e d  i n  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .  O t h e r  

j u r i s d i c t i o n s  d e v i a t e  f r om t h e  New York a p p r o a c h  b y  f a i l i n g  

t o  r e q u i r e  t h a t  t h e  u n a n i m o u s  a g r e e m e n t  b e  p l a c e d  i n  t h e  

a r t i c l e s .  T h ey  w o u l d  h o n o r  t h e  t e r m s  o f  a l e s s  f o r m a l l y  

e x p r e s s e d  a g r e e m e n t .  D e l a w a r e  s t a n d s  a t  t h e  o p p o s i t e  e x t r e m e  

r e q u i r i n g  n e i t h e r  u n a n i m i t y  n o r  f o r m a l  e x p r e s s i o n  i n  t h e  

a r t i c l e s .  T h u s ,  u n l e s s  t h e  s h a r e h o l d e r s  o f  a D e l a w a r e  c l o s e  

c o r p o r a t i o n  e l e c t  t o  e l i m i n a t e  t h e  b o a r d  and  r u n  t h e  company  

d i r e c t l y ,  t h e y  may c o n t r o l  e l e c t i o n  t o  t h e  b o a r d  and t h e  

a p p o r t i o n m e n t  o f  o f f . i c e s  by  an a g r e e m e n t  among a b a r e  m a j o r i t y  

o f  t h e  s h a r e h o l d e r s .

I n  f a v o r  o f  t h e  D e l a w a r e  a p p r o a c h  i s  t h e  m i n i m i z e d  r i s k  

o f  p a r a l y s i s  w h i c h  i s  t h e  c o n s t a n t  t h r e a t  t o  any  r e q u i r e m e n t  

o f  u n a n i m o u s  c o n s e n t .  The d a n g e r  o f  t h e  D e l a w a r e  a p p r o a c h  i s  

s e t t i n g  t h e  s t a g e  f o r  a "gang  up" on a l o c k e d - i n  m a j o r i t y .

R e c o m m e n d a t i o n  o f  t h e  d r a f t e r : On b a l a n c e ,  t h e  d r a f t e r

f a v o r s  t h e  New York r e q u i r e m e n t  t h a t  t h e  s h a r e h o l d e r  a g r e e m e n t  

b e  p l a c e d  i n  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .  I t  i s  f e l t  t h a t  

t h i s  f o r m a l i s m  w i l l  h a v e  b o t h  a s t r o n g  c a u t i o n a r y  i m p a c t  upon
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t h e  p a r t i e s  a s  w e l l  a s  an e v i d e n t i a r y  c o n v e n i e n c e  s h o u l d  a 

c o u r t  e v e r  b e  c a l l e d  u po n  t o  i n t e r v e n e .  As a p r i c e  t a g  f o r  

t h i s  c o n c e s s i o n  f r o m  t h e  p y r a m i d  m o d e l ,  t h e  d r a f t e r  f a v o r s  

t h e  l a n g u a g e  f o u n d  i n  many s t a t u t e s  t o  t h e  e f f e c t  t h a t  t h e  

f i d u c i a r y  d u t i e s  o f  c a r e  and l o y a l t y  w h i c h  t h e  a c t  i m p o s e d  

u po n  o f f i c e r s  and d i r e c t o r s  d e v o l v e  upon  s h a r e h o l d e r s  t o  

t h e  e x t e n t  t h a t ,  by  t e r m s  o f  a g r e e m e n t  o r  c o n d u c t ,  t h e y  h a v e  

u s u r p e d  t h e s e  r o l e s .

b .  S t o c k  t r a n s f e r  r e s t r i c t i o n s : By t h e i r  n a t u r e ,  

c l o s e  c o r p o r a t i o n s  t e n d  t o  b e  h i g h l y  p e r s o n a l  a s s o c i a t i o n s .  

B e c a u s e  o f  t h i s ,  many p a r t i c i p a n t s  d e s i r e  t o  h a v e  f i r m  c o n t r o l  

o v e r  t h e  t r a n s f e r  o f  o w n e r s h i p  r i g h t s .  M o s t  c l o s e  c o r p o r a t e  

l e g i s l a t i o n  c o n t a i n s  c o n c e s s i o n s  t o  t h i s  d e s i r e .  I n d e e d ,  

D e l a w a r e  and I l l i n o i s  r e q u i r e  s u c h  r e s t r i c t i o n s  a s  a p r e ­

c o n d i t i o n  f o r  c l o s e  c o r p o r a t e  s t a t u s .

R e c o m m e n d a t i o n  o f  t h e  d r a f t e r ; T r a n s f e r  r e s t r i c t i o n s  

s u c h  a s  t h o s e  f o u n d  i n  t h e  C a l i f o r n i a  C o r p o r a t i o n s  Code  a p p e a r  

b o t h  r e a s o n a b l e  i n  n a t u r e  and f u n c t i o n a l  i n  o p e r a t i o n  S h o u l d  

t h e  C o m m i s s i o n  t a k e  t h i s  p a t h ,  t h e s e  p r o v i s i o n s  a r e  r e c o m m e n d e d .

c .  S p e c i a l  d i s p u t e  r e s o l u t i o n  p r o c e d u r e s : A s o c i a l

c o s t  o f  c o n c e s s i o n s  t o  t h e  c l o s e  c o r p o r a t i o n  i s  t h e  h i g h  

p r o b a b i l i t y  t h a t  s u c h  c r e a t u r e s  w i l l  w i n d  up i n  a " l e g a l  

e m e r g e n c y  r o o m . "  Due t o  t h e  h i g h l y  p e r s o n a l  n a t u r e  o f  t h e  

c l o s e  a s s o c i a t i o n  and t h e  f r e q u e n t  u s e  o f  s h a r e h o l d e r  a g r e e ­

m e n t s  r e q u i r i n g  u n a n i m o u s  c o n s e n t ,  t h e  p o t e n t i a l  f o r  c o r p o r a t e  

d e a d l o c k  i s  t r a n s f o r m e d  i n t o  a p r o b a b i l i t y .  The v e x i n g  f a c t  

i s  t h a t  s m a l l  m a t t e r s  o r  e v e n  p e t t y  p e r s o n a l  d i f f e r e n c e s  may



c a u s e  d e a d l o c k  i n  w h a t  i s  o t h e r w i s e  a p r o f i t a b l e  c o n c e r n .  

I n c r e a s i n g l y ,  c o n c e s s i o n  s t a t e s  a r e  e x p e r i m e n t i n g  w i t h  

r e m e d i a l  d e v i c e s .  New J e r s e y  and  C a l i f o r n i a  t a k e  a p e s ­

s i m i s t i c  v i e w ,  r e a c t i n g  t o  t h e  p r o b a b l e  d e a d l o c k  b y  r e l a x i n g  

t h e  g r o u n d s  u n d e r  w h i c h  a  d i s g r u n t l e d  f a c t i o n  may s e e k  

i n v o .  u n t a r y  d i s s o l u t i o n  B o t h  j u r i s d i c t i o n s  j o i n  D e l a w a r e  

and  T e x a s  i n  p r o v i d i n g  f o r  a p p o i n t m e n t  o f  a " p r o v i s i o n a l  

d i r e c t o r "  t o  r e s o l v e  a s i n g l e  i s s u e  d i s p u t e .  I f  t h e  r i f t  i s  

d e e p e r  o r  more  p e r v a s i v e ,  New J e r s e y ,  P e n n s y l v a n i a  and  D e l a w a r e  

p r o v i d e  f o r  a c u s t o d i a l  d i r e c t o r ;  a modern  d a y  e q u i v a l e n t  o f  

an e q u i t a b l e  r e c e i v e r  who ,  i n s t e a d  o f  l i q u i d a t i n g  t h e  b u s i n e s s ,  

a t t e m p t s  t o  p r e s e r v e  i t  d e s p i t e  t h e  b a t t l i n g  o w n e r s .

The l e g i s l a t i v e  d e c i s i o n s  p r e s e n t e d  by  t h i s  p a n o p l y  o f  

r e m e d i e s  i n v o l v e  c o s t / e f f e c t i v e n e s s  b a l a n c i n g .  Each  s u c c e s s i v e  

r e me dy  h a s  t h e  p o t e n t i a l  t o  i n c r e a s e  l i t i g a t i o n  and t o  e n me s h  

t h e  t i m e  and a t t e n t i o n  o f  a c o u r t  w i t h  t h e  e v o l v i n g  p r o b l e m s  

o f  a g o i n g  c o n c e r n .  E v e r y  o t h e r  l i t i g a n t  on  t h e  d o c k e t  o f  a 

t r i a l  c o u r t  m u s t  s u f f e r  d e l a y  and i n c o n v e n i e n c e  a s  t h e  

i n e v i t a b l e  p r i c e  f o r  t h i s  e x e r t i o n .  B a l a n c e d  a g a i n s t  t h e s e  

c o s t s  a r e  t h e  i n t e r e s t s  o f  s o c i e t y  i n  p r e s e r v a t i o n  o f  g o i n g  

c o n c e r n s  w h i c h  f u n c t i o n  a s  e m p l o y e r s ,  c o m p e t i t o r s  and s o u r c e s  

o f  g o o d s  and s e r v i c e s  i n  t h e  m a r k e t p l a c e .

R e c o m m e n d a t i o n  o f  t h e  d r a f t e r : New J e r s e y  h a s  g i v e n  i t s

c o u r t s  o f  g e n e r a l  j u r i s d i c t i o n  t h e  f u l l  r a n g e  o f  r e m e d i a l  

d e v i c e s  t o  d e a l  w i t h  t h e  p r o b l e m  o f  d e a d l o c k  f o r  a l l  c o r p o r a ­

t i o n s .  I t s  o n l y  s p e c i a l  c o n c e s s i o n  i s  i n  g i v i n g  s m a l l  

c o r p o r a t i o n s  more  e x p a n s i v e  g r o u n d s  f o r  d i s s o l u t i o n .  The
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i n h e r e n t  d i s a d v a n t a g e s  i n  s u c h  a s t e p  i n c l u d e  i n c r e a s e d  

l i t i g a t i o n  and i n c r e a s e d  p o t e n t i a l  f o r  j u d i c i a l  i n t e r f e r e n c e  

i n  b u s i n e s s  m a t t e r s .  An a l t e r n a t i v e  w o u l d  i n v o l v e  e x t e n s i v e  

u s e  o f  p r i v a t e  a r b i t r a t i o n .  A r i z o n a  and M a r y l a n d  h a v e  

c r e a t e d  g r e a t  i n c e n t i v e s  t o  u s e  t h i s  r e m e d y .  As  a p r i c e  t a g  

f o r  c l o s e  c o r p o r a t e  s t a t u s ,  t h e  a c t  c o u l d  r e q u i r e  t h a t  t h e  

e n t e r p r i s e r s  a g r e e  t o  m a n d a t o r y  a r b i t r a t i o n  o f  a n y  d i s p u t e s  

a r i s i n g  u n d e r  t h e i r  a g r e e m e n t .



Appendix A

I. States with Separate Close Corporation Articles or Other Groupings

State

1. Arizona
2. Delaware
3. Florida
4. Illinois'*
5. Kansas6 . Maryland*
7. Pennsylvania8 . Texas*

Statutory Provisions

§§10-201 to 10-218 
Tit. 8 , §§ 3^1-56 

Repealed 1975 
Chap. 32. §§ 1201-16 
§§ 17-7201 to 17-7216 
§§ 4-101 to 4-603 

Tit. 15, §§ 1371-86 
BCL Art. 2.30-1 to 2.30-5

Year of Enactment

1976 
1953 
1963
1977 
1972
19671 revised 1975 
1968
1973. revised 1975

II. States with Scattered Provisions Relating to Clone Corporations
(references are to provisions defining the close corporation)

State Statutory Provision Year of Ena'ctment

1. California Cal. Corp. Code § I58 1975
2. Maine Tit. 13-A, § 102(5) 1973
3. Michigan MSA § 21.200(101), (103) .1972
4. New Jersey* Tit. l^A:5-21(3)(b) 1972

III. States Which Define the Close Corporation for One Specific Purpose

State Statutory Provision Year of Enactment

1. Florida § 607.107 1973 1fshareholder agreements
2. New York

M .
BCL § 620(c) 1946 1,shareholder management

3. North Carolina § 55-73 :i955 1fshareholder agreements
4. South Carolina § 33-11-220 1962 1̂shareholder agreements

IV. States Which Use the Number of Shareholders as a Defining Factor

State Number Used Other restrictions

1. Arizona Initially, 10 Articles provision
2. California 10 Articles provision
3. Delaware 30 Articles provision

No public offering of stock
4. Kansas 30 Articles provision

No public offering of stock
5. Maine 20
6 . Pennsylvania 30 Articles provision

No public offering of stock
7. Texas 35 Articles provision

No public offering of stock
Unanimous shareholder election

^Denotes Model Act State

A-l



Appendix A (cont.)

V. States Which Use the Marketability of the Corporation’s Stock as a Defining' Factor

State General Language Other Restrictions

1. Florida (both old and new) "not generally traded on public markets"
2. New Jersey "not listed on nat'l sec. exch."
3. New York "not listed on nat'l sec. exch."
4. North Carolina "not generally traded on pub, mkts" unanimous s/h election
5. South Carolina "not listed on nat'l sec. exch." unanimous s/h election

VI. States Which Use Shareholder Election as a Defining Factor 

State Other Restrictions

1. Maryland None
2. Illinois Must use one of five statutory means of transfer restriction
3. Arizona Cannot have more than 10 initial stockholders
4. Texas No more than 35 shareholders; no public offering of stock
5. North Carolina Stock cannot be listed on nat'l sec. exch.
6 . South Carolina Stock cannot be listed on nat'l sec. exch.
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DELANEY. W ILES. HAYES. REITMAN & BRL’BAKER. INC,

J A M E S  J .  D E L A N E Y  
E U G E N E  F .  W I L E S  
G E O R G E  N .  H A Y E S  
S T A N L E Y  H .  R E I T M A N  
J O H N  K .  B R U B A K E R  
R A Y M O N D  E .  P L U M M E R .  J R .  
D A N I E L  A .  G E R E T Y  
R O B E R T  L .  E A S T A U G H  
S T E P H E N  M .  E L L I S  
C L A Y  A .  Y O U N G

A T T O R N E Y S  A T  L A W  
S U I T E  4 0 0  

1 0 0 7  W E S T  3 R D  A V E N U E  
A N C H O R A G E .  A L A S K A  9 9 5 0 1 - 1 9 9 0  

T e l e p h o n e  2 7 9 - 3 5 8 1  
T e l e c o p i e r  2 7 7 - 1 3 3 1  

A r e a  C o d e  9 0 7  
T e l e x  2 5 - 4 7 7

K A R E N  L .  H U N T  
W I L L I A M  E .  M O S E L E Y  
M A R C  D .  B O N O  
J .  M I C H A E L  M O X N E S S  
J .  O .  C E L L A R S  
G R E G O R Y  J .  M O T Y K A  
J A M E S  B .  F R I D E R I C I

March 3 0 ,  1 9 8 4

S e n a t o r  J o s e p h  P .  J o s e p h s o n  
A l a s k a  S e n a t e  
C a p i t o l ,  Room 5 0 8 / 5 1 0  
J u n e a u ,  A l a s k a  9 9 8 1 1

Re:  SB 246
An A c t  R e v i s i n g  t h e  

C o r p o r a t e  Code

D e a r  S e n a t o r  J o s e p h s o n

E n c l o s e d  i s  a c o p y  o f  t h e  r e p o r t  d a t e d  March 3 0 ,  1 9 8 4
made by t h e  T a s k  F o r c e  o f  t h e  B u s i n e s s  Law S e c t i o n  o f  t h e  A l a s k a  
Bar A s s o c i a t i o n  t o  t h e  J u d i c i a r y  p l u s  L a b o r  a n d  Commerce  
C o m m i t t e e s  o f  t h e  A l a s k a  H o u s e  a s  a g r e e d  t o  d u r i n g  t h e  c o u r s e  o f  
t h e  p u b l i c  h e a r i n g  i n  A n c h o r a g e  by s u c h  C o m m i t t e e s  on  F e b r u a r y  
2 4 ,  1 9 8 4 .

T h i s  i s  t h e  r e p o r t  d e s c r i b e d  i n  my March 1 2 ,  1984
l e t t e r  t o  y o u  a n d  y o u r  r e s p o n s i v e  March 1 6 ,  1984  c o m m u n i c a t i o n .

SHR:j  f

c c :  A l a s k a  Co de  R e v i s i o n  C o m m i s s i o n
J o h n  W. A b b o t t ,  C h a i r m a n  
L.  S .  K u r t z ,  J r . ,  E s q .
J u d g e  Thomas  B.  S t e w a r t  

A l a s k a  Bar A s s o c i a t i o n  
P a u l  D. K e l l y ,  E s q .

V e r y  t r u l y  y o h r s

EXHIBIT D
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L A W  O F F I C E S

S t r a c h a n ,  K e l l y  8  P a t t e r s o n

J O H N  P .  S T R A C H A N  
P A U L  D .  K C L L V  
J O H N  O . P A T T C R S O N

O O O  H  S T R E E T  
S U I T E  2 0 1  

A N C H O R A G E ,  A L A S K A  9 9 5 0 1  
( 9 0 7 ) 2 7 9 - 2 3 2 2  
( 9 0 7 )  3 3 0 - 6 7 7 7

March 3 0 ,  1 9 8 4

H o n o r a b l e  C h a r l i e  B u s s e l l
H o u s e  L a b o r  and Commerce C o m m i t t e e
Pou c h  V
J u n e a u ,  A l a s k a  99811

Re:  R e p o r t  o f  t h e  T a s k  F o r c e  o f  t h e  B u s i n e s s  Law
S e c t i o n  o f  t h e  A l a s k a  Bar A s s o c i a t i o n  r e g a r d i n g  
HB 3 43  and SB 2 4 6 ,  C o r p o r a t e  Code R e v i s i o n .

Dear  R e p r e s e n t a t i v e  B u s s e l l :

E n c l o s e d  p l e a s e  f i n d  t h e  r e p o r t  o f  t h e  T a s k  Group o f  t h e  B u s i n e s s  
Law S e c t i o n  o f  t h e  A l a s k a  Bar A s s o c i a t i o n .  The r e p o r t  i s  t h e  
r e s u l t  o f  s i g n i f i c a n t  e f f o r t s  by m e m b e r s  o f  t h e  t a s k  g r o u p  who 
t o o k  t i m e  o u t  o f  t h e i r  b u s y  p r a c t i c e s  t o  s e r v e  w i t h o u t  c o m p e n s a ­
t i o n  i n  p r o v i d i n g  t h e i r  e x p e r t i s e  on a s u b j e c t  o f  g r e a t  i m p o r t ­
a n c e  t o  t h e  A l a s k a  b u s i n e s s  c o m m u n i t y .  Each  member  on t h e  t a s k  
g r o u p  h a s  s i g n i f i c a n t  e x p e r i e n c e  a s  a b u s i n e s s  l a w  p r a c t i o n e r .

A d m i t t e d l y ,  t h e  a c c o m p a n y i n g  r e p o r t  i s  a b r i e f  r e v i e w  o f  a 
l e n g t h y  p i e c e  o f  l e g i s l a t i o n .  The d r a f t e r s  h a v e  a t t e m p t e d  t o  
h i g h l i g h t  c e r t a i n  a r e a s  o f  c o n c e r n  and h o p e  t h a t  t h i s  r e p o r t  w i l l  
a i d  t h e  l e g i s l a t u r e .  L i s t e d  b e l o w  a r e  t h e  m e m b e r s  who p a r t i c i ­
p a t e d  i n  t h e  t a s k  g r o u p  and t h e i r  a d d r e s s e s  and p h o n e  n u m b e r s .  
P l e a s e  f e e l  f r e e  t o  c o n t a c t  t h e  g r o u p  i f  we  c a n  b e  o f  a n y  f u r t h e r  
a s s i s t a n c e .

V  -  ’

P a u l  D. K e l l y  /  /
C h a i r m a n ,  (

B u s i n e s s  Law S d c t i o n
o f  t h e  A l a s k a  Bar A s s o c i a t i o n

PDK/pj
e n c l o s u r e
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LAW O F F I C E S

St r a c h a n , K e l l y  S  Pa t t e r s o n

J O H N  R .  S T R A C H A N  
P A U L  O .  K C L L V  
J O H N  D .  P A T T E R S O N

0 O O  H  S ' W E E T
5 U l f <: 201 

a N C m O R A C l . A L A S K A  9 9 5 0 1  
( 9 0 7 ) 2 7 9 - 2 3 2 2  
i ' 9 0 7 >  3 3 0 - 6 7 7 7

March 30, 1984

Honorable John J. Cowdery
House Labor and Commerce Committee
Pouch V
Juneau, Alaska 99811

Re: Report of the Task Force of the Business Law
Section of the Alaska Bar Association regarding 
HB 343 and SB 246, Corporate Code Revision.

Dear Representative Cowdery:

Enclosed please find the report of the Task Group of the Business 
Law Section of the Alaska Bar Association. The report is the 
result of significant efforts by members of the task group who 
took time out of their busy practices to serve without compensa­
tion in providing their expertise on a subject of great import­
ance to the Alaska business community. Each member on the task 
group has significant experience as a business law practioner.

Admittedly, the accompanying report is a brief review of a 
lengthy piece of legislation. The drafters have attempted to 
highlight certain areas of concern and hope that this report will 
aid the legislature. Listed below are the members who partici­
pated in the task group and their addresses and phone numbers. 
Please feel free to contact the group if we can be of any further 
assistance.

Very truly yours,

U i l U  L  i  U l c J I I  ,

Business Law Section
of the Alaska Bar Association

PDK/pj
e n c l o s u r e



M a r c h  30, 1984
R e p r e s e n t a t i v e  J o h n  J. C o w d e r y
Page Two

David Bendell

Richard BLock

Julius Brecht

Brian Brundin

Mark C o p e l a n d

Kc.*n F g g e r s

Bruce Frenzcl

Bendell, Bendell, Simon 
& Platt
4796 Business Park Blvd. 
Suite 4
Anchorage, Alaska 99503 
(907) 562-3343
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ALASKA BAR ASSOCIATION
P O. GOX 279, ANCHORAGE, ALASKA 99510. (907) 2/2-7469

BUSINESS LAW 
SECTION

March 30, 1984

Honorable Charlie Bussell
House Labor and Commerce Commie tree
Pouch V
Juneau, Alaska 99811

Re: Report: of Che Task Force of Che Business Law
Section of che Alaska Bar Association regarding 
HB 343 and SB 246, Corporate Code Revision.

Dear Sir:

Enclosed is a review by che Task Force of the Business Law 
Section of the Alaska Bar Association of Senate Bill 246 and 
House Bill 343, the Corporate Code Revision.

The Re, w represents a time-limited study of the bills and was 
performer for the Limited purpose of bringing to your attention 
some of the possible legal and economic consequences to the 
business community and the Alaska public that could arise if the 
bill were adopted in its present form. We urge you, then to 
consider this only as such and not an exhaustive section by 
section analysis of proposed amendments or a scholarly attempt at 
opposition or rebuttal to the work product of the Code Revision 
Cominiss ion.

In our deliberations, we met, both in subcommittees and 
as a whole Task Force with John Abbott, Chairman of the Code 
Revision Commission. At some of those meetings, Jerry Kurtz, 
another member of the Commission, was also present. At these 
meetings there was candid exchanges of views on the bills. In 
addition, we were advised that Professor L)an Fessler was avail­
able to meet with us, although at a date too late to assist vis 
with this report given the time constraints put on our work by 
your Committees.

Individual sections of the bills are commented upon in 
the attached review, but considering the bills as a whole, w e  

would make the following observations:
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B U S I N E S S  L A W  

S E C T I O N

March 30, 1984

Honorable John J. Cowdery
House Labor and Commerce Committee
Pouch V
Juneau, Alaska 99811

Re: Report of the Task Force of the Business Lav;
Section of the Alaska Bar Association regarding 
HB 343 and SB 246, Corporate Code Revision.

Dear Sir:

Enclosed is a review by the Task Force of the Business Lav; 
Section of the Alaska Bar Association of Senate Bill 246 and 
House Bill 343, the Corporate Code Revision.

The Review represents a time-limited study of the bills and was 
performed for the limited purpose of bringing to your attention 
some of the possible legal and economic consequences to the 
business community and the Alaska public that could arise if the 
bill were adopted in its present form. We urge you, then to 
consider this only as such and not an exhaustive section by 
section analysis of proposed amendments or a scholarly attempt at 
opposition or rebuttal to the work product of the Code Revision 
Commiss ion.

In our deliberations, we met, both in subcommittees and
as a whole Task Force with John Abbott, Chairman of the Code 
Revision Commission. At some of those meetings, Jerry Kurtz, 
another member of the Commission, was also present. At these 
meetings there was candid exchanges of views on the biLis. In 
addition, we were advised that Professor Dan Fessler was avail­
able to meet with us, although at a date too late to assist us 
with this report given the time constraints put on our work by 
your Committees.

Individual sections of the bills are commented upon in 
the attached review, but considering the bills as a whole, we 
would make the foLlowing observations:
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1. Any major revision of a comprehensive body of law, 
such as Che Corporate Code should include as one of its 
objectives, making the practice of law and business operations 
under the Code easier and more explicit.

We believe the proposed bill goes a long way to make the 
law more explicit than our current Code in many aspects, but not 
necessarily easier under which to practice or conduct business. 
For an Alaskan practioner, far more work needs to be done in 
carefully drafting Articles, By-laws and other documents than is 
currently the case. While it may be the intent to encourage the 
preventive practice of law and reduce remedial litigation, in the 
vast majority of cases, we think it will merely raise the cost of 
going into business in the corporate form.

For the out-of-state practioner, the problem is com­
pounded, because as more states adopt the revised Model Act, 
Alaska's unique departures will require special time and study to 
assure compliance.

2. The Bills contain very material departures from 
current law in substantive rights and liabilities among corporate 
management, shareholders, creditors, secondary acquirers of 
shares and third parties doing business with Alaskan and even 
foreign corporations in Alaska.

We have two concerns about these departures. First, 
some substantive changes, such as the proposed limitations on 
distributions and the proposed direct liability of Officers and 
Directors to creditors are significant barriers to stimulation of 
commercial activity in the state and ought not to be adopted as 
this state's public policy. Second, we believe that passing a 
law this session with a July 1, 1984, effective date that con­
tains such significant changes will prove to be an unwarranted 
shock on the practicing bar, the affected business community and 
the public.

3. Many provisions of the current Alaska Corporations 
Code merit attention and any thorough revision of the Code should 
analyze these special provisions to test their current value.
Many of these provisions, such as registration of controlling 
out-of-state shareholders and disclosure of alien ownership, are 
ripe for elimination.
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We found numerous occasions in the bills and the 
accompanying comments where these provisions were restated in 
the revision without explanations to their continuing value.

4. In Marcu, 1983, a final exposure draft of the re­
vised Model Business Corporation Act drafted after much careful 
study, under the auspices of the American Bar Association was 
released. The revised Model Act is the product of top legal and 
business professionals from across the nation.

We recognize that Professor Fessler has drawn liberally, 
in his proposals to the Code Revision Commission version, from 
the Model Business Corporation Act before its 1983 revision. 
Submitted herewith for your reference is a copy of the March 1983 
Model Act draft. The final version is due to be published in the 
summer of 1984, with minor changes.

Some members of the Task Force have reviewed the revised 
Model Act and the accompanying commentary had the benefit of 
nationwide consideration by practioners and academicians and, to 
the extent adopted in other states, will enhance interstate 
corporate commerce. In our opinion if a comprehensive revision 
is deemed necessary, the revised Model Act is the appropriate 
vehicle for Alaska to utilize.

Furthermore, we urge consideration of the Model Act because its 
adoption in many states will provide a body of decisional law 
upon which Alaskans may draw for guidance in interpreting the 
Ant, something a very unique Act would not have available. In 
adairion, an extensive legal commentary accompanies the Model 
Act aiding the reader in a clear understanding of the provisions. 
Finally, as is the case with the old Model Act, the draft men of 
the revised Model ,-iCt will provide model bylaws and official 
corporate forms to assist the public. This should significantly 
reduce legal costs.

We hope that this rather hurried review is useful to 
your committees in your own deliberations on the bills.

It is our view that there are numerous questions about 
specific provisions in t h e  that the Committees should require 
more study.
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Since Che HB 343 carries such imporcanc consequences 
and chere has been no showing of urgency Co change che law, 
noching is lose by deferring accion on a new comprehensive code 
for Alaska unCil nexC session. By so doing, Che legislacure 
could accomplish che following:

a. give Che LegislaCure, Code Revision Commission, 
and che public a meaningful opporcunicy Co fully 
consider Che revised Mod.'l AcC;

b. give all seccors of che business communicy 
an opporcunicy Co consider and propose specific 
amendmenCs;

c. explain Co Che non-lawyer business communicy 
Che Legislacure1s inCeresC in revising che Code 
and seek an expressin of supporc or concern from 
affecCed economic sccCors.

The Task Force is willing co concinue working wich your 
Commiccees and wich che Code Revision Commission Cowards a bill 
Chac is che besc possible sCaCuCe for Alaskans.

Yours cordially,

■ y

V /

Richard Block 
Task Group Chairman

KB/ pj
enclosures



A.S. 10.06.005. Purposes. This section assumes that 
banks ana insurance companies have within their respective regu­
latory statutes comprehensive provisions dealing with incorpora­
tion. As to banks, there may be some justification for that 
assumption, but correlative changes to the banking law would have 
to be adopted to assure no conflict or gap. As to stock in­
surance companies, there is a statutory provision for special 
differences between the general corporation code and the in­
corporation provisions affecting insurance companies, but A.S. 
21.69 does not provide a comprehensive scheme for all corporate 
matters, certainly not as comprehensive as the proposed code. 
Either the Code should be made applicable to insurance companies 
or the Insurance Code modified to make it a more comprehensive 
statutory scheme for regulating corporate affairs.

A.S. 10.06.010. General Powers. The Code would not 
prohibit loans to offfcers and directors which is a change from 
current Alaska law. e detect as a main theme in the Code, a 
tendency to require financial legitimization of the corporation,
i.e. a tendency to require preservation of its financial sub­
stance for the protection of creditors and stockholders. This 
permission to make loans to officers and directors tends to 
defeat that objective.

Elsewhere in the code is specific authority for the 
corporation to indemnify officers and directors. If the 
"cookbook" approach is intended, would it not be appropriate to 
list authority to indemnify as one of the corporation's 
enumerated powers?

A.S. 10.06.015. Ultra Vires. This is a worthy pro­
tection Cor Alaskans in dealing with foreign corporations.
Though we are not familiar with any assertions of "Ultra Vires" 
by foreign corporations in Alaska to annul a contract made here, 
the public policy approach of this section is welcome.

A R T I C L E S  1. C O R P O R A T E  P U R P O S E S  A N D  PO WER S
By: R i c h a r d  Block, D av id  B e n d e l i  and ilark C o p e l a n d
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A R T I C L E  2. N A M E  A N D  S E R V I C E  O F  P R O C E S S
By: R i c h a r d  Block, Da ivd B e n d e l l  and H a r k  C o p e l a n d

A.S. 10.06.105. Corporate Name. Prohibition of use of 
the words "city", "borough" or "viLIage" would outlaw a number of 
currently valid trade names in Alaska such as "Village Inn" and
"City Electric". The determination of deceptive similarity
should be left to the Director of the Corporation Division as it 
is now, without numerous statutory restrictions.

A . S. 10.06.105(c). Prohibition of the word "Limited" by
other than a corporation would preclude its use in Alaska by a 
limited, partnership.

A.S. 10.06.135-145. Procedure for Registration of
Corporate Name. These sections establish a procedure for 
reservation of name and registration of name which is more 
compLex and more demanding than current procedures.

A.S. 10.06.155. Registration of Agent by Nonresident
Agent. This section is indeed a recodification of a 1983 
amendment to existing Alaska law, but is believed to be an 
unnecessary burden on corporations with out-of-state investors.
If the basic concept of corporate existence is a valid one, there 
should be no valid reason for preserving a means of reaching its 
controLling shareholders.

A.S. 10.06.175. Service of Process on Corporation.
This imposes a larger burden on plaintiffs to seek out a more 
direct link to the corporation for affecting service of process 
than the Director of Division of Corporations. Generally this is 
regarded as a beneficial change.
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A R T I C L E  3. F O R M A T I O N  OF  C O R P O R A T I O N S
By: R i c h a r d  B l o c k , D av id B e n d e l L  and M a r k  C o p e l a n d

A.S.  1 0 . 0 6 . 2 0 8 .  A r t i c l e s  o f  I n c o r p o r a t i o n . T h i s ,  l i k e  
s e c t i o n  1.55, c a r r i e s  f o r w a r d  t h e  p a r o c h i a l  r e q u i r e m e n t  f o r  d i s ­
c l o s i n g  t h e  i n v o l v e m e n t  o f  o u t s i d e r s  i n  A l a s k a n  c o r p o r a t i o n s .  
S i n c e  no l a w  p r o h i b i t s  f o r e i g n  or  a l i e n  p a r t i c i p a t i o n ,  why s h o u l d  
t h e r e  be  s p e c i a l  r e q u i r e m e n t s  f o r  d i s c l o s i n g  t h e i r  i n v o l v e m e n t ?

A.S.  1 0 . 0 6 . 2 0 8 ( 6 ) .  T h e r e  i s  i n h e r e n t  i n  t h i s  p r o v i s i o n  
t h e  r e q u i r e m e n t  f o r  a s p e c i f i c  d e t a i l i n g  o f  t h e  r e l a t i v e  r i g h t s  
and p r i v i l e g e s  o f  v a r i o u s  c l a s s e s  and s e r i e s  o f  s h a r e s  o f  s t o c k .  
We q u e s t i o n  t h e  n e c e s s i t y  o f  s u c h  s p e c i f i c i t y  i f ,  by r e a s o n  o f  
s e c t i o n  3 1 5 ,  t h e  Board  may be g i v e n  t h e  a u t h o r i t y  t o  d e t e r m i n e  
t h e  r i g h t s  and p r i v i l e g e s  o f  p a r t i c u l a r  s e r i e s  by  i t s  own  
r e s o l u t  i o n .

A . S .  1 0 . 0 6 . 2 1 0 .  A r t i c l e s  o f  I n c o r p o r a t i o n :  O p t i o n a l  
P r o v i s  V o n s „

2 1 0 ( 1 ) ( C ) .  T h i s  p r o v i s i o n  r e q u i r e s  t h a t  f o r  a r e s t r i c ­
t i o n  on q u a l i f i c a t i o n s  o f  s h a r e h o l d e r s  i s  t o  be  e f f e c t i v e ,  t h e  
r e s t r i c t i o n s  m u s t  be  s e t  o u t  i n  t h e  A r t i c l e s .  T h i s  couLd p r o v e  
t o  be  a b u r d e n  f o r  a c o r p o r a t i o n  w h i c h  w i s h e s  t o  q u a l i f y  an  
o f f e r i n g  u n d e r  o n e  o f  t h e  e x e m p t i o n s  u n d e r  t h e  F e d e r a l  S e c u r i t i e s  
A c t .  I t  w o u l d  a p p e a r  t h a t  c o n t i n u e d  m o d i f i c a t i o n  o f  t h e  A r t i c l e s  

o u l d  be  r e q u i r e d  t o  t a i l o r  t h e  s h a r e h o l d e r  q u a l i f i c a t i o n s  t o  t h e  
n e e d s  o f  d i f f e r i n g  o f f e r i n g s .

2 1 0 ( 1 ) ( H ) .  C e r t a i n  f o r m s  o f  bank and o t h e r  i n s t i t u t i o n a l  
b o r r o w i n g  r e q u i r e  t h a t  v o t i n g  r i g h t s  be  c o n f e r r e d  i n  t h e  e v e n t  o f  
d e f a u l t .  I t  i s  ha r d  t o  know u n t i l  t h e  b o r r o w i n g  a r r a n g e m e n t s  a r e  
m a d e  w h a t  t h e  t e r m s  o f  s u c h  an a g r e e m e n t  w i l l  b e ,  y e t  t h e  
A r t i c l e s  m u s t  p e r m i t  t h i s  a u t h o r i t y .  I t  c o u l d  p r o v e  f a t a l  t o  a 
b o r r o w i n g  t r a n s a c t i o n  i f  t h e  d e a l  w e r e  h e l d  up p e n d i n g  a p p r o v a l  
o f  an a m e n d m e n t  t o  t h e  A r t i c l e s  o f  I n c o r p o r a t i o n .

As a g e n e r a l  o b s e r v a t i o n ,  i t  w o u l d  a p p e a r  that: t h e  
g e n e r a l  t h r u s t  o f  t h e s e  s e c t i o n s  i s  t o  u s e  t h e  A r t i c l e s  a s  much  
a s  a p r o s p e c t u s  and d i s c l o s u r e  s t a t e m e n t  a s  an o r g a n i c  d o c u m e n t  
t o  b r i n g  t h e  c o r p o r a t i o n  i n t o  e x i s t e n c e .  T h i s  may,  we s u s p e c t ,  
be a s k i n g  t h e  c o r p o r a t i o n  t o  u n d u l y  t i e  i t s  h a n d s ,  s i n c e  c h a n g e s  
t o  t h e  A r t i c l e s  a r e  made o n l y  a f t e r  s o m e  t i m e  and d i f f i c i  L t y ,  
p a r t i c u l a r l y  i f  t h e r e  a r e  many s h a r e h o l d e r s .
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A.S.  1 0 . 0 6 . 2 2 3 .  O r g a n i z a t i o n  M e e t i n g . For  m o s t  p r i v a t e  
c o r p o r a t i o n s ,  i t  s e e m s  u n n e c e s s a r y  t o  r e q u i r e  20  d a y s  n o t i c e  
b e f o r e  t h e  o r g a n i z a t i o n  m e e t i n g .  We s u s p e c t  t h a t  e i t h e r  t h e  f i r s t  
m e e t i n g  w i l l  b e  a " p a p e r "  m e e t i n g  o n l y ,  i n  w h i c h  t h e  c a s e  t h e  
r e q u i r e m e n t  w i l l  be  e s s e n t i a l l y  i g n o r e d  o r  t h e  c a r e f u l  l a w y e r  
w i l l  h a v e  t o  i n s i s t  on  a b a s i c a l l y  n e e d l e s s  d e l a y  i n  t h e  
i n c o r p o r a t i o n  p r o c e s s .

A.S.  1 0 . 0 6 . 2 3 0 .  B y - l a w s :  Number o f  D i r e c t o r s . T h e r e  i s  
o f f e r e d  no r e a s o n  f o r  p u t t i n g  s t a t u t o r y  p a r a m e t e r s  on t h e  numbe r  
o f  d i r e c t o r s  t h a t  may be  p l a c e d  upon t h e  B o a r d .  As l o n g  a s  t h e  
n u m b e r  d o e s  n o t  e x c e e d  t h e  l i m i t s  i f  a n y  p l a c e d  i n  t h e  A r t i c l e s ,  
t h e  Board s h o u l d  n o t  be  f u r t h e r  r e s t r i c t e d  i n  b r i n g i n g  n e e d e d  o r  
d e s i r e d  t a l e n t  t o  i t s  m i d s t .
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A R T I C L E  4. C O R P O R A T E  F I N A N C E .
By: R i c h a r d  Block, D av id  B e n d e l l  and M a r k  C o p e l a n d

A.S.  1 0 . 0 6 . 3 2 0 / 3 2 3 . .  F i l i n g  o f  S t a t e m e n t : . T h e s e  s e c t i o n s  
c r e a t e  a new way t o  amend t h e  A r t i c l e s - d e t e r m i n e  t h e  s p e c i f i c s  o f  
a n e w  s t o c k  o f f e r i n g  a nd  f i J e  a d e s c r i p t i o n  o f  t h e  n e w  i s s u e  w i t h  
D i v i s i o n  o f  C o r p o r a t i o n s .  A s s u m i n g  t h a t  t h e  o f f e r i n g  d o e s  n o t  
r e q u i r e  f i l i n g  f o r  a s e c u r i t i e s  p e r m i t ,  t h e s e  s e c t i o n s  w o u l d  be  
t a n t a m o u n t  t o  m a k i n g  a s e c u r i t i e s  f i l i n g  a n y w a y ,  w i t h  u n c l e a r  
r e s p o n s i b i l i t i e s  on t h e  D i r e c t o r  o f  t h e  C o r p o r a t i o n s  D i v i s i o n  in  
d e a l i n g  w i t h  t h e  f i l i n g  w h e n  i t  i s  m a d e .

A.S.  1 0 . 0 6 . 3 2 5 .  R e d e m p t i o n  o f  S h a r e s . T h i s  p r o v i s i o n
u n n e c e s s a r i l y  p r o h i b i t s  w h a t  i s  b e l i e v e d  t o  be a v a l i d  form o f  
c o r p o r a t e  f i n a n c i n g ,  a s e c u r i t y  w i t h  a p u t .  So l o n g  a s  a l l  
p a r t i e s  a r e  c o g n i z a n t  o f  t h e  t e r m s  t h e r e  i s  no  r e a s o n  t o  p r o h i b i t  
s u c h  a f i n a n c i n g  o p t i o n .

A.S.  1 0 . 0 6 . 3 3 3 .  F o r f e i t u r e  o f  S h a r e s . We h e r e  r e ­
i t e r a t e  o u r  c o n c e r n  f o r  r e q u i r i n g  t h e  b y - l a w s  t o  c o n t a i n  t h i n g s  
t h a t  c a n  a n d  o u g h t  t o  b e  m e r e l y  a m a t t e r  o f  c o n t r a c t .  R e m e d i e s  
f o r  f a i l u r e  t o  pay  f o r  s u b s c r i b e d  s h a r e s  a r e  n e c e s s a r i l y  c o n ­
t a i n e d  i n  w h a t  e v e r  d o c u m e n t  t h e  s u b s c r i b e r  s i g n s ,  m a k i n g  r e ­
s t a t e m e n t  i n  t h e  b y - l a w s  r e d u n d a n t .  F u r t h e r m o r e ,  t h e  s t a t u t e  
b e c o m e s  u n d u l y  s p e c i f i c  in  t h e  r i g h t s  o f  a d e f a u l t i n g  s u b s c r i b e r ,  
i n c l u d i n g  g i v i n g  h im a v e s t e d  r i g h t  in t h e  r e a l i z e d  a p p r e c i a t i o n  
in  t h e  v a l u e  o f  s h a r e s  f o r  w h i c h  ho has  f a i l e d  t o  pay .

A.S.  1 0 . 0 6 . 3 4 8 .  C e r t i f i c a t e s  R e p r e s e n t i n g  S h a r e s . I t
i s  o u r  c o n c e r n  w h e t h e r  t h e  p r e s e r v a t i o n  o f  t h e  c e r t i f i c a t e  c o n ­
c e p t ,  e v e n  w i t h  t h e  a u t h o r i t y  f o r  f a c s i m i l e  s i g n a t u r e ,  r e a l l y  
w i l l  f a c i l i t a t e  g o i n g  t o  a book  e n t r y  r e g i s t r a t i o n  o f  s h a r e  
o w n e r s h i p  c a p a b i l i t y .

A . S .  1 0 . 0 6 . 3 5 5 .  I s s u a n c e  o f  F r a c t i o n a l  S h a r e s  or
S c r i p t . The p r o p o s e d  s t a t u t e  p r e c l u d e s  t h e  s i m p l e s t  m e t h o d  o f  
d e a l i n g  w i t h  f r a c t i o n a l  i n t e r e s t s ,  t h e  p a y m e n t  o f  c a s h .  I t  i s  
r e a l i g n m e n t  o f  p u b l i c  p o l i c y  t o  p r o v i d e  p r o t e c t i o n  o f  t h e  
i n t e r e s t s  o f  i n f i n i t e s i m a l  m i n o r i t y  s h a r e h o l d e r s  by i n c r e a s i n g  
t h e  a d m i n i s t r a t i v e  b u r d e n  on t h e  c o r p o r a t i o n .
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A.S.  1 0 . 0 6 . 3 5 8 - 3 6 3 .  The F i n a n c i a l s .  T h e s e  s e c t i o n s  
i n t r o d u c e  o n e  o f  t h e  m o s t  s i g n i f i c a n t  o f  s u b s t a n t i v e  c h a n g e s  t o  
t h e  c o r p o r a t e  l a w  o f  t h i s  s t a t e .  To a c h i e v e  t h e  i n t e n d e d  r e s u l t  
o f  p r e v e n t i o n  o f  a s s e t  d i s s i p a t i o n  f o r  t h e  p r o t e c t i o n  o f  
c r e d i t o r s ,  t h e  C o m m i s s i o n  d o e s  a way  w i t h  t h e  c o n c e p t  o f  "par  
v a l u e " ,  e s t a b l i s h e s  new c r i t e r i a  and more  s t r i n g e n t  c r i t e r i a  
w h i c h  m u s t  b e  m e t  b e f o r e  d i v i d e n d s  may b e  d e c l a r e d  and i m p o s e s  
upon t h e  c o r p o r a t e  o f f i c e r s  and d i r e c t o r s  s t a n d a r d s  f o r  d e t e r ­
m i n i n g  t h e  p r o p r i e t y  o f  d i v i d e n d s  t h a t  c a n  o n l y  b e  m e t ,  i n  o u r  
o p i n i o n ,  by o b t a i n i n g  a c e r t i f i e d  p u b l i c  a u d i t  o f  t h e  b o o k s  t o  
d e t e r m i n e  i f  t h e  c r i t e r i a  h a v e  b e e n  s a t i s f i e d .

I t  i s  n o t  w i t h i n  t h e  p r o v i n c e  o f  t h i s  r e v i e w  t o  d i s c u s s  
t h e  p r o p r i e t y  o f  t h e  p u b l i c  p o l i c y  p r o v i s i o n s ,  a l t h o u g h  t h e  T a s k  
F o r c e  d o e s  n o t  b e l i e v e  t h a t  t h e  f i n a n c i a l  p r o b l e m s  o f  d e b t o r s  
h a v e  b e e n  o c c a s i o n e d  by a b u s e s  t h a t  w o u l d  be  s t o p p e d  by t h e s e  
p r o v i s i o n s .  I t  i s ,  h o w e v e r ,  o u r  d e s i r e  t o  b r i n g  t o  t h e  a t t e n t i o n  
o f  t h e  C o m m i t t e e s ,  w h a t  we p e r c e i v e  a s  t h e  s i g n i f i c a n t  i m p a c t s  o f  
t h e s e  p r o v i s i o n s .

The  o i l  o f  t h e  f r e e  e n t e r p r i s e  s y s t e m  i s  c a p i t a l  and  t h e  
t r i c k  f o r  a s t a t e  t h a t  h as  a s  o ne  o f  i t s  m a n i f e s t o s ,  t h e  a t t r a c ­
t i o n  o f  c a p i t a l ,  i s  t o  c r e a t e  an e n v i r o n m e n t  t h a t  p e r m i t s  t h e  
f r e e s t  u s e  o f  t h a t  c a p i t a l  c o n s i s t e n t  w i t h  e q u i t y  and f a i r n e s s  
f o r  a l l  i n v o l v e d  w i t h  t h e  e n t e r p r i s e .  R e c o g n i z i n g  t h a t  t h i s  l a s t  
s t a t e m e n t  in a s e n s e  b e g s  t h e  i s s u e ,  n o n e t h e l e s s ,  f o r  t h e  l a s t  
many d e c a d e s ,  a t  l e a s t ,  i t  h a s  n o t  s e e m e d  u n f a i r  t o  c r e d i t o r s  t o  
p e r m i t  b u s i n e s s  e n t e r p r i s e  t h e  l a t i t u d e  t o  s t r u c t u r e  t h e i r  
c a p i t a l  t o  m a x i m i z e  t h e i r  l e v e r a g e d  u s e  o f  t h e  r e s o u r c e ,  m o v i n g  
money from o n e  e n t e r p r i s e  t o  a n o t h e r .

The l e g i s l a t u r e  s h o u l d  c o n s i d e r  c a r e f u l l y  w h a t  i m p a c t  
t h e r e  w i l l  b e  on  t h e  a t t r a c t i o n  o f  c a p i t a l  t o  an e n t e r p r i s e  t h a t  
m u s t  by l a w  r e d u c e  t h e i r  l e v e r a g e  o p p o r t u n i t y .

A.S.  1 0 . 0 6 . 3 6 8 .  E x c e p t i o n  f o r  P u r c h a s e  o r  R e d e m p t i o n  o f  
S h a r e s  o f  D e c e a s e d  S h a r e h o l d e r . T h i s  p r o v i s i o n  i s  o f  c o u r s e  
i m p o r t a n t , b u t  we c a n n o t  u n d e r s t a n d  why t h e  a u t h o r i t y  i s  l i m i t e d  
t o  p r o c e e d s  o f  i n s u r a n c e  b e y o n d  t h e  p r e m i u m s  p a i d .  In o t h e r  
w o r d s ,  i f  o v e r  t i m e  $ 2 5 , 0 0 0  w e r e  p a i d  i n  p r e m i u m s  f o r  $ 5 0 0 , 0 0 0  
l i f e  i n s u r a n c e  t o  f und  a b u y - o u t  p r o v i s i o n ,  t h e  c o r p o r a t i o n  c o u l d  
o n l y  pay  $ 4 7 5 , 0 0 0 .

A . S .  1 0 . 0 6 . 3 7 8  L i a b i l i t y  o f  S h a r e h o l d e r s  R i ' c e i v i n g  
1J r o h i. b i t e 1 D i s t r i b u t i o n . Th i. s  p ro v Ts To n  r a i s e s  som e in t e re  s t  i n g 
p r o s p e c t i v e  p r o b l e m s .
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I t  s h o u l d  b e  n o t e d  t h a t  t h e r e  a r e  s o m e  o n  t h e  T a s k  F o r c e  
t h a t  w o n d e r  why k n o w l e d g e  o f  t h e  i m p r o p r i e t i e s  o f  t h e  d i s t r i b u ­
t i o n  i s  r e q u i s i t e  t o  t h e  c a u s e  o f  a c t i o n .  They  a r g u e  t h a t  i f  t h e  
d i s t r i b u t i o n  i s  w r o n g f u l ,  a k i n  t o  t h e f t  f r om t h e  c r e d i t o r s ,  i t  
s h o u l d  b e  r e t u r n e d ,  e v e n  t h o u g h  t h e y  may n o t  h a v e  a c t u a l l y  had 
k n o w l e d g e  o f  i t s  i l l i c i t  n a t u r e .

I t  i s  s u s p e c t e d  by t h e  T a s k  F o r c e  t h a t  t h i s  s e c t i o n  c o u l d  
be  t h e  f o u n d a t i o n  f o r  a w h o l e  new s o u r c e  o f  c o m p l i c a t e d  and 
e x p e n s i v e  l i t i g a t i o n .
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A R T I C L E  5. S H A R E H O L D E R S
By: B r i a n  J .  B r u n d i n

A . S .  1 0 . 0 6 . 4 0 5  MEETINGS OF SHAREHOLDERS.

T h i s  s e c t i o n  p r o p o s e s  t h r e e  c h a n g e s  t o  t h e  c u r r e n t  
A l a s k a  B u s i n e s s  C o r p o r a t i o n  A c t .  The f i r s t  i s  t h a t  a s h a r e h o l d e r  
may p e t i t i o n  f o r  a c o u r t  o r d e r  t h a t  an a n n u a l  s h a r e h o l d e r  m e e t i n g  
be h e l d  i f  o n e  h a s  n o t  b e e n  h e l d  w i t h i n  any 1 3 - m o n t h  p e r i o d .  The  
s e c o n d  i s  r e m o v a l  o f  t h e  p r o v i s i o n  t h a t  f a i l u r e  t o  h o l d  t h e  
a n n u a l  m e e t i n g  a t  t h e  d e s i g n a t e d  t i m e  d o e s  n o t  w o r k  a f o r f e i t u r e  
o r  d i s s o l u t i o n  o f  t h e  c o r p o r a t i o n .  The t h i r d  a d d s  t h e  C ha i r ma n  
o f  t h e  Board t o  t h e  v i r t u a l l y  u n l i m i t e d  numbe r  o f  p e r s o n s  who may  
be a u t h o r i z e d  t o  c a l l  a s h a r e h o l d e r s '  m e e t i n g .

COMMENT: The f i r s t  c h a n g e ,  a l l o w i n g  any  s h a r e h o l d e r  t o  o b t a i n  a
c o u r t  o r d e r  t o  h o l d  an a n n u a l  m e e t i n g ,  p r e s e n t s  more  q u e s t i o n s  
t h a n  i t  a n s w e r s .  Who w i l l  p a y  t h e  c o u r t  c o s t s ?  May t h e r e  b e  
l e g i t i m a t e  r e a s o n s  f o r  n o t  h o l d i n g  a m e e t i n g  w i t h i n  any  13 
m o nt hs ?  The m a j o r  b u s i n e s s  u s u a l l y  c o n d u c t e d  a t  t h e  a n n u a l  
m e e t i n g  o f  s h a r e h o l d e r s  who can  i n f l u e n c e  t h e  e l e c t i n g  o f  
d i r e c t o r s ,  n a m e l y  who h o l d s  o n e - t e n t h  o r  more  o f  t h e  s h a r e s  e n ­
t i t l e d  t o  v o t e ,  a l r e a d y  h a v e  t h e  s t a t u t o r y  r i g h t  t o  c a l l  a 
m e e t i n g .  Under  t h i s  p r o p o s a l ,  t h e  h o l d e r  o f  o n e  s h a r e  c o u l d  s u e  
f o r  an o r d e r  t h a t  a m e e t i n g  b e  h e l d  and  p r o b a b l y  c h a r g e  t h e  c o u r t  
c o s t s  t o  t h e  c o r p o r a t i o n  -  e v e n  i f  he  had no r e a l  a b i l i t y  t o  
a f f e c t  t h e  b u s i n e s s  t o  b e  d o n e  a t  t h e  m e e t i n g  a n d  e v e n  i f  t h e r e  
w a s  a g o o d  r e a s o n  why t h e r e  had  n o t  b e e n  a m e e t i n g  w i t h i n  t h e  
p a s t  13 m o n t h s .  T h i s  c h a n g e  i s  u n n e c e s s a r y  and g i v e s  t h e  a b i l i t y  
f o r  an i n s i g n i f i c a n t  m i n o r i t y  " t r o u b l e - m a k e r "  s h a r e h o l d e r  to  
e i t h e r  g r a b  p u b l i c i t y  o r  o t h e r w i s e  ~t: ir t h e  p o t  t o  t h e  d e t r i m e n t  
o f  o t h e r  s h a r e h o l d e r s  and t h e  c o r p o r a t i o n .  The h o l d i n g  o f  t h e  
m e e t i n g  o f  a l a r g e  c o r p o r a t i o n ,  and p a r t i c u l a r l y  o n e  p u b l i c l y  
h e l d  w h e r e  p r o x i e  s t a t e m e n t s  m u s t  be  m a i l e d ,  c a n  b e  a v e r y  e x ­
p e n s i v e  u n d e r t a k i n g .

Does  t h e  s e c o n d  p r o p o s e d  c h a n g e  mean t o  s u g g e s t  t h a t  
f a i l u r e  t o  h o l d  t h e  a n n u a l  m e e t i n g  a t  t h e  d e s i g n a t e d  t i m e  may 
work  a f o r f e i t u r e  o r  d i s s o l u t i o n  o f  t h e  c o r p o r a t i o n ?  T h a t  
c o n s e q u e n c e s  c o u l d  be d i s a s t r o u s .

As t o  t h e  t h i r d  p r o p o s e d  c h a n g e ,  p r e s e n t  l a w  a l l o w s  t h e  
p r e s i d e n t ,  t h e  b o a r d ,  t e n  p e r c e n t  s h a r e h o l d e r s  "or  t h e  o t h e r  
o f f i c e r s  o r  p e r s o n s  p r o v i d e d  in  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  o r  
t h e  b y l a w s "  t o  c a l l  a s h a r e h o l d e r s '  m e e t i n g .  I f  o m m i s s i o n  o f  t h e  
C ha i rma n  o f  t h e  Board i s  a p r o b l e m ,  c o r p o r a t i o n s  may now r e s o l v e  
t h a t  probLein by s i m p l y  i n c l u d i n g  h i s  name in  t h e  A r t i c l e s  o r  
B y l a w s .  A c h a n g e  o f  s t a t u t e  i s  n o t  r e q u i r e d .  A p p a r e n t l y  t h e  
R e v i s e d  M o d e l  A c t  d o e s  n o t  c o n f e r  t h i s  r i g h t  on  t h e  C h a i r m a n  o f  
che  Bo a r d ,  s i n c e  a b s e n t  o t h e r  a u t h o r i t y  g i v e n  t o  t h e  C h a i r m a n ,  he  
s i m p l y  c h a i r s  t h e  Board o f  D i r e c t o r s ,  and i t  i s  t h e  Board  o f  
D i r e c t o r s  who t a k e s  Board  a c t i o n ,  n o t  t h e  C h a i r m a n .

V- I



A.S. 10.06.408 C L O S I N G  O F  T R A N S F E R  B OO KS  A N D  FI X I N G
R E C O R D  DATE.

I t  a p p e a r s  t h r e e  c h a n g e s  h e r e  a r e  a l s o  p r o p o s e d .  The  
f i r s t  i s  t h a t  i n s t e a d  o f  c l o s i n g  t h e  s t o c k  t r a n s f e r  b o o k s  f o r  a 
p e r i o d  n o t  e x c e e d i n g  50  d a y s ,  and f o r  a t  l e a s t  10 d a y s  b e f o r e  a 
m e e t i n g ,  60 d a y s  and 20 d a y s  a r e  s u b s t i t u t e d .  S e c o n d l y ,  a new  
way t o  f i x  r e c o r d  d a t e  i s  p r o v i d e d .  I f  t h e  D i r e c t o r s  do n o t  a c t ,  
t h e  d a t e  on w h i c h  t h e  n o t i c e  o f  m e e t i n g  i s  m a i l e d  o r  t h e  d a t e  on  
w h i c h  t h e  r e s o l u t i o n  o f  t h e  Board  d e c l a r i n g  t h e  d i v i d e n d  i s  
a d o p t e d  i s  t h e  r e c o r d  d a t e .  T h i r d l y ,  t h e  d e t e r m i n a t i o n  o f  s h a r e ­
h o l d e r s  a p p l i e s  t o  an a d j o u r n m e n t  o f  t h e  m e e t i n g  o f  s h a r e h o l d e r s  
-  u n d e r  e a r l i e r  lav;  i t  w o u l d  a p p l y  i f  t h e  50 d a y s  had e x p i r e d .

COMMENT: As t o  t h e  f i r s t  c h a n g e ,  t h i s  and t h e  s u b s e q u e n t  s e c ­
t i o n s  a p p e a r  t o  make i t  i m p o s s i b l e  t o  h o l d  a m e e t i n g  o f  s h a r e ­
h o l d e r s  in l e s s  t h a n  2 0  d a y s  w i t h o u t  w a i v e r  o f  a l l  s h a r e h o l d e r s ;  
an e x t e n s i o n  o f  t i m e  w h i c h ,  in  t h i s  day  o f  mo de r n  c o m m u n i c a t i o n ,  
w o u l d  s e e m t o  u n n e c e s s a r i l y  h a mp e r  t h e  c o r p o r a t i o n  in t h e  h o L d i n g  
o f  a m e e t i n g  i n  l e s s  t i m e  i f  n e c e s s a r y .  T h e  M o d e l  A c t  r e t a i n s  10 
d a y s .  No r e a s o n  i s  g i v e n  why 20 d a y s  i s  s u g g e s t e d .

The s e c o n d  c h a n g e  s e e m s  u n n e c e s s a r y .  In a v e r y  s m a l l  
c o r p o r a t i o n ,  t h e  p e o p l e  who a r e  s h a r e h o l d e r s  r e m a i n s  r e l a t i v e l y  
f i x e d ,  and no "new" way t o  d e t e r m i n e  who t h e y  a r e  i s  r e q u i r e d .
In a l a r g e  c o r p o r a t i o n ,  t h e  p r e s e n t  l a w  i s  a d e q u a t e  and d i r e c t o r s  
a r e  c a p a b l e  oL: u t i l i z i n g  o n e  o f  t h e  two ways  now p r o v i d e d .

The t h i r d  c h a n g e  w o u l d  s e e m to  a l l o w  a p o s s i b l e  
" f r e e z i n g  o u t "  o f  new s h a r e h o l d e r s  by t h e  a d j o u r n m e n t  o f  a 
m e e t i n g  f o r  l o n g e r  t h a n  t h e  5 0 - d a y  p e r i o d  t h a t  t h e  s t o c k  t r a n s f e r  
b o o k s  may now be  c L o s e d .

A . S .  1 0 . 0 6 . 4 1 0  NOTICE OF SHAREHOLDERS' MEETINGS.

B e s i d e s  s ome  r e w o r d i n g ,  i t  a p p e a r s  t h e  c h a n g e  in t h i s  
s e c t i o n  i s  t o  s e t  a m i n i m u m  t i m e  o f  2 0  d a y s  r a t h e r  t h a n  1 0  d a y s  
f rom t h e  d a t e  n o t i c e  i s  g i v e n  u n t i l  t h e  m e e t i n g  h e l d .  S e e  
c o mm e n t  a b o v e .

A . S .  1 0 . 0 6 . 4 1 3  VOTING LIST; LIABILITY.

D e s p i t e  t h e  l o n g  d i s c u s s i o n  o f  t h i s  s e c t i o n  in t h e  
o f f i c i a l  c o m m e n t ,  i t  a p p e a r s  t h e r e  i s  no c h a n g e  t o  t h e  p r i o r  l a w  
e x c e p t  a g a i n  t h e  1 0  d a y s  t o  20  d a y s .

COMMENT: S h a r e h o l d e r s  now h a v e  an a b s o l u t e  r i g h t  t o  v i e w  t h e
s h a r e h o l d e r  l i s t  p r i o r  t o  a m e e t i n g ,  and s o  f a r  a s  I know,  t h e  
" p r o p e r  p u r p o s e "  d o c t r i n e  i s  n o t  a p p l i e d  in t h i s  i n s t a n c e ,  f o r  i t  
i s  m a n i f e s t l y  a p r o p e r  p u r p o s e  f o r  a s h a r e h o l d e r *  t o  e x e r c i s e  h i s  
s t a t u t o r y  r i g h t  t o  v i e w  a v o t e r s '  l i s t  p r i o r  t o  a m e e t i n g .  S e e  
e a r l i e r  c o m m e n t  r e g a r d i n g  i n c r e a s e  i n  t i m e  f ro m 1 0  t o  20  d a y s .
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A.S. 1 0 . 0 6 . 4 1 5  Q U O R U M  O F  S H A R E H O L D E R S .

The c h a n g e  p r o p o s e d  h e r e  a l l o w s  a quorum o n c e  c o n s t i ­
t u t e d  t o  c o n t i n u e  n o t w i t h s t a n d i n g  t h e  w i t h d r a w a l  o f  e n o u g h  s h a r e ­
h o l d e r s  t o  l e a v e  l e s s  t h a n  q u o r u m  a nd  i s  i n t e n d e d  t o  p r e v e n t  a 
m e e t i n g  from c o n t i n u i n g  by a " w a l k - o u t "  o f  a m i n o r i t y .

COMMENT: W h i l e  t h i s  c h a n g e  i s  n o t  n o w  i n  o u r  s t a t u t e s ,  i t  m a y  b e
p r o v i d e d  f o r  by  c o m m o n  l a w  o r  by  R o b e r t s  R u l e s  o f  O r d e r .  W h i l e  
i t  s e e m s  t o  b e  a u s e f u l  c h a n g e ,  i n  my a l m o s t  18 y e a r s  o f  
p r a c t i c e ,  t h i s  q u e s t i o n  h a s  n e v e r  p r e s e n t e d  a p r o b l e m  t o  a 
c l i e n t .

A . S .  1 0 . 0 6 . 4 1 8  PROXIES.

T h i s  p r o p o s e d  c h a n g e  e x p a n d s  t h e  f o u r - L i n e  s e c t i o n  o f  
c u r r e n t  lav;  t o  m o r e  t h a n  t w o  p a g e s  i n  an a t t e m p t  t o  r e g u L a t o  t h e  
g i v i n g  o f  p r o x i e s  u n d e r  s e v e r a l  e n u m e r a t e d  s i t u a t i o n s .  I t  u n d o e s  
a 1 9 7 2  a m e n d m e n t  w h i c h  p r o h i b i t e d  p r o x i e s  l a s t i n g  mo r e  t h a n  
c L e v e n  m o n t h s .

COMMENT: W h i l e  i t  i s  a r g u a b l y  u s e f u l  t o  a l l o w  l o n g - t e r m  p r o x i e s
f o r  s e c u r i t y  a g r e e m e n t s ,  p L e d g e s ,  e m p l o y m e n t  c o n t r a c t s ,  t r u s t s  
and t h e  l i k e ,  t h e  t wo  new p a g e s  o f  p r o p o s e d  r e g u l a t i o n s  w i l L  
u n d o u b t e d l y  c r e a t e  many new o p p o r t u n i t e s  f o r  c o u r t  b a t t l e s .  On 
b a l a n c e  I t h i n k  i t  i s  c h e a p e r  and  b e t t e r  t o  m a i n t a i n  t h e  p r e s e n t  
l a w  t h a t  o n l y  s h o r t - t e r m  p r o x i e s  a r e  a l l o w e d .  The i m p o r t a n t  
r i g h t  t o  v o t e  s h o u l d  b e  d i f f i c u l t  t o  t a k e  a w a y  f r o m  a s h a r e ­
h o l d e r .  R e q u i r i n g  a s h a r e h o l d e r  who w i s h e s  t o  g i v e  a p r o x y  t o  do  
s o  a n n u a l l y  m a k e s  him t h i n k  a b o u t  h i s  c o r p o r a t e  i n v e s t m e n t  a t  
l e a s t  a n n u a l l y  and a l l o w s  a r e c o n s i d e r a t i o n  o f  w h e t h e r  a p r o x y  
g i v e n  s h o u l d  b e  r e n e w e d .

A . S .  1 0 . 0 6 . 4 2 0  VOTING OF SHARES.

T h e  m a j o r  p r o p o s e d  c h a n g e  o f  t h i s  s e c t i o n  i s  t o  l e a n  
b ac k  a g a i n  t o w a r d  c u m u l a t i v e  v o t i n g ,  o n l y  more  s t r o n g l y  t h a n  e v o r  
b e f o r e .  A l a s k a ' s  l a w  h as  b o u n c e d  b a c k  and f o r t h  on t h i s  q u e s ­
t i o n ,  and p r e s e n t l y  a l l o w s  c u m u l a t i v e  v o t i n g  u n l e s s  t h e  B y l a w s  
p r o v i d e  o t h e r w i s e .  The s u g g e s t e d  c h a n g e  p r e s u m e s  i t  u n l e s s  t h e  
A r t i c L e s  s a y  o t h e r w i s e ,  and o n c e  c u m u l a t i v e  v o t i n g  i s  a l l o w e d ,  
f o r  no c h a n g e  t o  i t  i f  n o t  a p p r o v e d  by a s h a r e h o l d e r  who ,  u n d e r  
c u m u l a t i v e  v o t i n g ,  c o u l d  e l e c t  a d i r e c t o r .  P a r t  ( f )  l i s t s  
" a d r i t . ' s t r a t o r , e x e c u t o r "  i n s t e a d  o f  p e r s o n a l  r e p r e s e n t a t i v e  a s  
d e s c r i b e d  i n  A. S . 1 3 . 0 6 . 0 5 0 ( 3 0 ) .

COMMENT: The i s s u e  o f  p r e s u m i n g  o r  n o t  p r e s u m i n g  c u m u l a t i v e
v o t i n g  h a s  Long b e e n  d e b a t e d  and ,  a s  s t a t e d  e a r l i e r ,  A l a s k a  l aw  
h a s  c h a n g e d  on t h i s  s u b j e c t  o v e r  t h e  y e a r s .  L am n o t  a w a r e  o f  
any A l a s k a n  b u s i n e s s  p r o p o s a l  t o  c h a n g e  i t  b a ck  a g a i n .
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S i n c e  t h e  p r e s e n t  s t a t u t e  h as  b e e n  un a me n de d  s i n c e  1 9 6 4 ,  
a d o p t i o n  o f  t h i s  new p r o v i s i o n  w o u l d  r e q u i r e  many c< r p o r a t i o n s  t o  
u n d e r g o  t h e  e x p e n s e s  o f  a m e n d i n g  t h e i r  A r t i c l e s  o r  b y l a w s  f o r  a 
m a t t e r  t h a n  d o e s  n o t  a p p e a r  t o  be  a b u r n i n g  i s s u e .

A.S.  1 0 . 0 6 . 4 2 3  ACTIONS TAKEN WITHOUT MEETING: MEETING
CONSENT; REVOCATION OF CONSENT.

T h i s  a p p e a r s  o n l y  t o  r e w r i t e  and n o t  c h a n g e  c u r r e n t  l a w  
r e g a r d i n g  u n a n i m o u s  c o n s e n t .  The o f f i c i a l  c o m m e n t  i s  c o n f u s i n g ;  
i t  s e e m s  t o  s a y  t h e r e  i s  a c h a n g e .  Added t o  p r e s e n t  l a w  i s  a 
p r o v i s i o n  a l l o w i n g  r e v o c a t i o n  o f  s u c h  c o n s e n t .

COMMENT: The  r e w r i t i n g  d o e s  n o t  s e e m t o  be  r e q u i r e d ,  n o r  i s  t h e  
a d d i t i o n  o f  a p r o v i s i o n  a l l l o w i n g  r e v o c a t i o n  o f  c o n s e n t .  In my 
e x p e r i e n c e ,  c o n s e n t  i s  m o s t  a l w a y s  r e q u e s t e d  t o  c o n f i r m  a c t i o n s  
e a r l i e r  t a k e n .

A.S.  1 0 . 0 6 . 4 2 5  VOTING TRUSTS AND AGREEMENTS AMONG 
SHAREHOLDERS.

T h i s  p r o v i s i o n  a g a i n  a m p l i f i e s  c u r r e n t  l a w .  W h e t h e r  or  
n o t  i t  c h a n g e s  t h e  lav;  i s  d e b a t a b l e .  C u r r e n t  l a w  r e q u i r e s  a c o p y  
o f  t h e  t r u s t  a g r e e m e n t  t o  be  d e p o s i t e d  w i t h  t h e  c o r p o r a t i o n  f o r  
i n s p e c t i o n .  The new p r o p o s a l s  s p e l l s  o u t  t h e  n a m e s  and a d d r e s s e s  
o f  a l l  t h e  h o l d e r s  o f  t r u s t  c e r t i f i c a t e s  a l s o  m u s t  be  d e p o s i t e d ,  
w h i c h  may a l r e a d y  be  r e q u i r e d .  A d d i t i o n a l l y  a ne w  s e c t i o n  i s  
a d d e d  f rom C a l i f o r n i a  l a w  w h i c h  d o e s  n o t  i n v a l i d a t e  p o o L i n g  
a r r a n g e m e n t s  s o  l o n g  a s  t h e y  c o m p l y  w i t h  t h e  more  c o m p l e x  p r o x y  
r u l e s  p r o p o s e d  by  S e c t i o n  4 1 3 .

COMMENT: V o t i n g  t r u s t  and p o o l i n g  i n t e r e s t  h a v e  n o t  b e e n  b u r n i n g
i s s u e s  in  A l a s k a .  The p r o p o s a l  i s  t o  r e g u l a t e  them t o  a g r e a t e r  
d e g r e e .  The p r o p o s a l  i s  a t  v a r i a n c e  w i t h  t h e  Mo d e l  A c t  and i s  
a p p a r e n t l y  a s y n t h e s i s  o f  f o r m e r  A l a s k a  l a w ,  t h e  Mo d e l  Ac t  and 
C a l i f o r n i a  lav; .

L i k e  o t h e r  p r o v i s i o n s  p r o p o s e d ,  w h e r e  a q u e s t i o n  ha s  n o t  
b e e n  an i s s u e  i n  A l a s k a  and i s  u n l i k e l y  t h e r e f o r e  t o  h a v e  c o u r t  
i n t e r p r e t a t i o n s ,  I t h i n k  i t  i s  n o t  u s e f u l  t o  a d o p t  p r o p o s a l s  t h a t  
s y n t h e s i z e  t h e  l a w  o f  s e v e r a l  j u r i s d i c t i o n s .  From a p r a c t i t i o n e r  
and b u s i n e s s m a n ' s  v i e w  p o i n t  i t  w o u l d  be  b e t t e r  t o  a d o p t  t h e  
Model.  A c t  s o  t h a t  i f  q u e s t i o n s  do a r i s e ,  d e c i s i o n s  f rom o t h e r  
j u r i s d i c t i o n s  r e g a r d i n g  t h e  Mo d e l  A c t ,  and i t s  c o m m e n t a r i e s ,  w i l l  
p r o v i d e  g u i d a n c e .

A . S .  1 0 . 0 6 . 4 2 8  SHAREHOLDERS' PRE-EMPTIVE RIGHTS.

T h i s  i s  a g a i n  a o n e - p a g e  s u b s t i t u t i o n  f o r  12 L i n e s  o f  
t w o  c u r r e n t  s e c t i o n s .  C u r r e n t  Lav; l e a v e s  t h e  m a t t e r  t o  t h e  
A r t i c l e s  o f  I n c o r p o r t i o n  a n d ,  i f  n o t  c o v e r e d  by t h e  A r t i c l e s ,  
p r o v i d e s  f o r  s a l e s  t o  o f f i c e r s  o r  e m p l o y e e s  upon a t w o - t h i r d s
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v o c e  o f  s h a r e h o l d e r s .  The p r o p o s a l  c o n t i n u e s  che  r i g h t  Co l i m i t  
o r  d e n y  ( b u t  a p p a r e n t l y  n o t  Co e x p a n d )  p r e - e m p t i v e  r i g h c s  and  
s p e l l s  o u t  s e v e r a l  r u l e s  t h a t  w i l l  e x i s t  w i t h  r e s p e c t  t o  
d i f f e r e n t  k i n d s  o f  s h a r e s  i f  s u c h  r u l e s  a r e  n o t  c h a n g e d  by t h e  
A r t i c l e s .  The o f f i c i a l  c o m m e n t s  s u g g e s t  t h e  L e g i s l a t u r e  i n t e n d s  
t o  o c c u p y  t h e  f i e l d  w i t h  r e s p e c t  t o  c i r c u m s t a n c e s  u n d e r  w h i c h  
p r e - e m p t i v e  r i g h t s  a r e  t o  b e  r e c o g n i z e d  a nd ,  a p p a r e n t l y  b e y o nd  
t h e  w o r d s  o f  t h e  p r o p o s e d  s t a t u t e ,  f o r  t h e  L e g i s l a t u r e  t o  a d o p t  
t h e  h o l d i n g  and r e a s o n i n g  o f  t h e  K a z o w i  t z  c a s e ,  w h i c h  l i m i t s  t h e  
a b i l i t y  o f  a c o r p o r a t i o n  t o  i s s u e  a d d i t i o n a l  s t o c k ,  t h u s  f i n a n ­
c i a l l y  t r o u b l i n g  s h a r e h o l d e r s  who w i s h  t o  e x e r c i s e  p r e - e m p t i v e  
r i g h t s ,  u n l e s s  a v a l i d  b u s i n e s s  p u r p o s e  can  be  e s t a b l i s h e d  f o r  
t h e  i s s u a n c e  o f  t h e  s t o c k .

COMMENT: The p r o p o s a l  i s  s t a t e d  t o  be " p r e d i c a t e d "  upon  che
Mode l  A c t ,  b u t  a p p a r e n t l y  i s  n o t  t h e  s a m e .  For  r e a s o n s  s u g g e s t e d  
a b o v e ,  I t h i n k  i t  i s  p r e f e r a b l e ,  i f  a n y  c h a n g e  n e e d s  t o  be  mad e ,  
t h e  Mode l  A c t  l a n g u a g e  be u s e d .

A. S .  1 0 . 0 6 . 4 3 0  BOOKS AND RECORDS.

T h i s  p r o p o s a l  e n l a r g e s  c o n s i d e r a b l y  t h e  r e q u i r e m e n t  f o r  
k e e p i n g  o f  b o o k s  and r e c o r d s  and a l l o w i n g  i n s p e c t i o n  o f  them by  
s h a r e h o l d e r s .  Unde r  p r e s e n t  l a w ,  a p e r s o n  who h a s  b e e n  a s h a r e ­
h o l d e r  o f  r e c o r d  f o r  a t  l e a s t  s i x  m o n t h s  o r  who h o l d s  a t  l e a s t  
f i v e  p e r c e n t  o f  t h e  o u t s t a n d i n g  s h a r e s  may i n s p e c t  and c o p y  s u c h  
r e o c r d s .  The p r o p o s a l  a l l o w s  a l l  s h a r e h o l d e r s  t o  do s o .  Under  
c u r r e n t  l a w  r e f u s a l  t o  g i v e  t h e  i n f o r m a t i o n  c a n  r e s u l t  i n  p a y m e n t  
o f  a p e n a l t y  o f  t e n  p e r c e n t  o f  t h e  v a l u e  o f  t h e  s h a r e s  o w n e d  by  
t h e  s h a r e h o l d e r  i n  a d d i t i o n  t o  o t h e r  d a m a g e s .  The new p r o p o s a l  
i s  t h a t  che  p e n a l t y  be  t e n  p e r c e n t  o r  $ 5 , 0 0 0 . 0 0 , w h i c h e v e r  i s  
g r e a t e r ,  in  a d d i t i o n  t o  o t h e r  d a m a g e s .  Under  c u r r e n t  and p r o ­
p o s e d  l a w  a c o u r t  may o r d e r  i n s p e c t i o n  i r r e s p e c t i v e  o f  che a m o u n t  
o f  s h a r e s  o w n e d  o r  t h e  t i m e  t h e y  h a v e  b e e n  o w n e d .  O f f i c i a l  
c o m m e n t s  d e c l a r e  t h a t  t h e  L e g i s l a t u r e  i n t e n d s  t o  a d o p t  n u m e r o u s  
c a s e s  c i t e d .

COMMENT: T h i s  c h a n g e  w o u l d  make i t  e a s i e r  f o r  a p e r s o n  t o  buy
o n e  s h a r e  o f  t h e  s t o c k  o f  a c o r p o r a t i o n  and " s t i r  up t h e  p o t " .
The c i t a t i o n  o f  c a s e s  and t h e  o f f i c i a l  c o m m e n t  w h i c h  t h e  w r i t e r  
r e q u e s t s  t h a t  t h e  L e g i s l a t u r e  a d o p t  a g a i n  s u g g e s t s  t h e  p r o p o s a l  
i s  n o t  v e r b a t i m  f rom t h e  Mod e l  A c t ,  w h i c h  c a r r i e s  i t s  own i n t e r ­
p r e t i v e  l a w ,  and a c c o r d i n g l y  t h e  p r o p o s a l  may be " s k ew e d "  t o w a r d  
t h e  b i a s  o f  t h e  d r a f t e r .

A.S.  1 0 . 0 6 . 4 3 3  ANNUAL REPORT TO SHAREHOLDERS: CONTENTS;
FLNANCIAL STATEMENT ON REQUEST.

T h i s  p r o p o s a l ,  n o w t o  A l a s k a  a n d  t a k e n  f r o m  t h e  
C a l i f o r n i a  l a w  a c c o r d i n g  t o  che  o f f i c i u L  c o m m e n t ,  d e s c r i b e s  an 
e l a b o r a t e  t h r e e - p a g e  r e g u l a t i o n  r e q u i r i n g  a n n u a l  r e p o r t i n g  by 
c o r p o r a t i o n s  t o  s h a r e h o l d e r s .  C o r p o r a t i o n s  w i t h  u n d e r  1 0 0  s h a r e ­
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h o l d e r s  w i l l  h a v e  t o  amend t h e i r  A r t i c l e s  o f  I n c o r p o r a t i o n  t o  
a v o i d  i t s  c o m p l e x  r u l e s .  C o r p o r a t i o n s  w i t h  100 o r  more  s h a r e ­
h o l d e r s  w i l l  h a v e  t o  make e l a b o r a t e  r e p o r t i n g  s u c h  a s  i s  d o ne  by  
a p u b l i c l y - o w n e d  c o r p o r a t i o n  u n d e r  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  & 
E x c h a n g e  A c t .  A d d i t i o n a l l y  t h e  c o r p o r a t i o n  m u s t  p r e p a r e  
q u a r t e r l y  f i n a n c i a l  s t a t e m e n t s ,  k e e p  them on f i l e ,  and m a i l  them  
t o  any  s h a r e h o l d e r  d e m a n d i n g  a c o p y .  A p e n a l t y  o f  up t o  
$1 , 5 0 0 . 0 0  p e r  s h a r e h o l d e r  i s  p r o v i d e d  f o r  v i o l a t i o n .

COMMENT: T h i s  i s  s u r e l y  o n e  o f  t h e  " l a n d  m i n e s "  o f  t h e  p r o p o s e d
s t a t u t e ,  w h i c h  w o u l d ,  on  t h e  o n e  h a n d ,  b l o w  t h e  f e e t  o f f  a s m a l l  
c o r p o r a t i o n  w h i c h  f a i l s  t o  amend i t s  A r t i c l e s  t o  a v o i d  i t s  
o n e r o u s  p r o v i s i o n s  o r ,  on t h e  o t h e r  hand,  c r e a t e  an e n t i r e l y  new  
and e x p e n s i v e  l e v e l  o f  r e p o r t i n g  and p e n a l t i e s  f o r  c o r p o r a t i o n s  
w i t h  more  t h a n  100 s h a r e h o l d e r s .  I t  i s  u n p r e c e d e n t e d  i n  A l a s k a  
l a w ,  and a p p a r e n t l y  d r a w s  on t h e  " i n n o v a t i o n "  r e c e n t l y  made i n  
C a l i f o r n i a  l a w .  No s i m i l a r  p r o v i s i o n  i s  c o n t a i n e d  i n  t h e  Mode l  
A c t .

The  m o r e  o n e  r e a d s  t h i s  p r o p o s e d  l a w ,  t h e  m o r e  i t  
a p p e a r s  t h a t  t h e  d r a f t e r  o f  i t  h a s  a b i a s  a g a i n s t  c o r p o r a t i o n s  
and an i n t e n t i o n  t o  " sa ve "  s h a r e h o l d e r s  and o t h e r s  f rom t h e  
" g h a s t l y  b e a s t s " .

The p r o p o s e d  p r o v i s i o n  a p p e a r s  n o t  o n l y  u n n e c e s s a r y  b u t  
p o t e n t i a l l y  v e r y  d a m a g i n g .  Any i n v e s t o r  who b u y s  s t o c k  in a 
l a r g e  p u b l i c l y - o w n e d  co mp a n y  i s  a l r e a d y  p r o t e c t e d  by s e c u r i t i e s  
l a w s .  S m a l l  c l o s e l y - h e l d  c o r p o r a t i o n s  on t h e  o t h e r  hand a r e  
o r d i n a r i l y  n o t  o wne d  by o t h e r  t h a n  t h o s e  i n v o l v e d  in t h e  b u s i n e s s  
c l o s e l y  e n o u g h  t o  n o t  r e q u i r e  s u c h  " p r o t e c t i o n " .  L a r g e r  and 
p u b l i c l y - o w n e d  c o r p o r a t i o n s  w h i c h  m u s t  now c o m p l y  w i t h  o t h e r  
r e g u l a t i o n ,  s u c h  a s  s e c u r i t i e s  l a w s ,  w i l l  be m e t  i n  A l a s k a  w i t h  
an u n n e c e s s a r y  a d d i t i o n a l  l a y e r  o f  r e g u l a t i o n  w h i c h  i n c l u d e s  t h e  
c o s t s  o f  k e e p i n g  and m a i l i n g  a d d i t i o n a l  f i n a n c i a l  r e p o r t s  t o  a n y  
s h a r e h o l d e r  who r e q u e s t s  t he m.  Would t h i s  add t o  w h a t  s ome  f e e l  
i s  an " a n t i - b u s i n e s s "  a t t i t u d e  i n  A l a s k a ?  As e a r l i e r  s u g g e s t e d ,  
t h i s  p r o p o s a l  c an  o n l y  a c t  t o  c a u s e  u n n e c e s s a r y  p o t e n t i a l l y  
d a m a g i n g  p r o b l e m s  t o  s m a l l e r  c o r p o r a t i o n s .

A g a i n  b e c a u s e  t h e  p r o p o s a l ,  p u r p o r t e d l y  " a d a p t e d "  from  
t h e  n e w  C a l i f o r n i a  l a w  a p p e a r s  t o  be  t h e  w o r d s  o f  t h e  d r a f t e r ,  
o n e  c a n  o n l y  b e g i n  t o  c o n t e m p l a t e  a l l  o f  t h e  n e w  i s s u e s  w h i c h  
m i g h t  be r a i s e d  and f o r  w h i c h  t h e r e  w ou l d  be no a n s w e r  f r om o t h e r  
j u r i s d i c t i o n s  t o  g u i d e  t h e  p r a c t i t i o n e r  or  b u s i n e s s m a n .

A . S .  1 0 . 0 6 . 4 3 5  SHAREHOLDERS' DERIVATIVE ACTION.

T h i s  i s  a n o t h e r  p r o p o s a l  w i t h o u t  p r e c e d e n t  i n  A l a s k a  
s t a t u t o r y  l a w .  I t  i s  a f o u r - p a g e  d e t a i l e d  s c e n a r i o  f o r  t h e  s u i n g  
o f  a c o r p o r a t i o n  by a d i s g r u n t l e d  s h a r e h o l d e r  w h i c h  r e q u i r e s  
e i g h t  p a g e s  o f  t h e  o f f i c i a l  c o mme nt  t o  d e s c r i b e .  I t  s e t s  o u t  i n  
d e t a i l  some  r u l e s  t o  be  f o l l o w e d  i n  p l e a d i n g  t h e  a c t i o n .
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COMMENT: P r o v i s i o n s  o f  t h i s  n a t u r e  do n o t  b e l o n g  in t h e
c o r p o r a t e  s t a t u t o r y  l a w .  R u l e s  o f  p l e a d i n g  i n  A l a s k a  s h o u l d  be  
l e f t  t o  t h e  c o u r t  and t h e  d e v e l o p m e n t  o f  d e r i v a t i v e  a c t i o n s  t o  
t h e  common l a w .  A g a i n  t h e  p r o p o s a l  e x h i b i t s  a b i a s  a g a i n s t  
c o r p o r a t i o n s  by m a k i n g  i t  e a s i e r  t o  b r i n g  and m a i n t a i n  s u c h  
d e r i v a t i v e  a c t i o n s .  A g a i n  i t  i s  t h e  words  o f  t h e  d r a f t e r ,  
a d a p t i n g  t h e  l a w  o f  o t h e r  j u r i s d i c t i o n s ,  r e p o r t e d l y  m o s t l y  New 
York and C a l i f o r n i a ,  and a c c o r d i n g l y  w i l l  c r e a t e  p r o b l e m s  o f  
i n t e r p r e t a t i o n  u n i q u e  t o  A l a s k a .

A.S.  1 0 . 0 6 . 4 3 8  LIABILITY OF SHAREHOLDERS AND 
SUBSCRIBERS.

T h i s  p r o p o s a l  d o e s  n o t  a p p e a r  t o  c h a n g e  p r e s e n t  
s t a t u t o r y  l a w ,  b e i n g  a l m o s t  v e r b a t i m .

COMMENT: The o f f i c i a l  c o mme n t  s u g g e s t s  thet*'> a r e  w o r d s  i n  t h e
p r o p o s a l  w h i c h  I do n o t  f i n d ,  and t h e  comment  d e a l s  a l m o s t  e n ­
t i r e l y  w i t h  o t h e r  l i a b i l i t y  w h i c h  may a r i s e  u n d e r  a n o t h e r  
s e c t i o n ,  S e c t i o n  4 8 8 .
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A R T I C L E  6. D I R E C T O R S  A N D  O F F I C E R S
B y ! J u L i u s  J . B r e c h t

A.S.  1 0 . 0 6 . 4 5 0  Board o f  D i r e c t o r s :  D ut y  o f  Care;  R i g h t
o f  I n s p e c t i o n ;  F a i l u r e  t o  D i s s e n t .

P r o p o s e d  1 0 . 0 5 . 4 5 0 ( b )  s e t s  f o r t h  v a r i o u s  i n d i v i d u a l s  
upon w h i c h  a d i r e c t o r  may r e l y  i n  p e r f o r m i n g  h i s  d i r e c t o r s h i p  
f u n c t i o n s .  S u b s e c t i o n  ( c ) ,  h o w e v e r ,  r e m o v e s  t h e  i n s u l a t i o n  f i o m  
l i a b i l i t y  p r o v i d e d  by S u b s e c t i o n  (b)  i f  t h e  r e l i a n c e  i s  f o u n d  to  
be " u n w a r r a n t e d " .  S u b s t a n t i a l  q u e s t i o n s  a r e  t h e r e f o r e  r a i s e d  a s  
t o  w ha t  p r o t e c t i o n ,  i f  a n y ,  i s  p r o v i d e d  by t h e  p r o v i s i o n  o f  
S u b s e c t i o n  ( b ) .

A.S.  1 0 . 0 6 . 4 6 5 .  V a c a n c i e s  and R e s i g n a t i o n ;  S p e c i a l
M e e t i n g  o f  S h a r e h o l d e r s .

P r o p o s e d  1 0 . 0 6 . 4 6 5 ( d )  p r o v i d e s  t h a t  a d i r e c t o r  may n o t  
be r e l i e v e d  f rom t h e  r e s p o n s i b i l i t i e s  o f  h i s  o r  h e r  o f f i c e  u n t i l  
a q u a l i f i e d  s u c c e s s o r  h as  b e e n  e l e c t e d .  S i n c e  t h e  e f f e c t i v e  d a t e  
o f  r e s i g n a t i o n  i s  a p p a r e n t l y  u n i m p o r t a n t  f o r  f i x i n g  l i a b i l i t y ,  i t  
i s  p o s s i b l e  t h a t  a d i r e c t o r  who h a s  r e s i g n e d  f ro m t h e  b o a r d  w i l l  
c o n t i n u e  t o  be  p e r s o n a l l y  l i a b l e  f o r  b o a rd  a c t i o n s  l o n g  a f t e r  h i s  
a c t i v e  p a r t i c i p a t i o n  w i t h  t h e  c omp an y  h a s  e n d e d .

A.S.  1 0 . 0 6 . 4 8 8 .  S e c o n d a r y  L i a b i l i t y  o f  D i r e c t o r s  and
O f f i c e r s .

P r o p o s e d  1 0 . 0 6 . 4 8 8  i m p o s e s  p r i m a r y  and s e c o n d a r y  l i a ­
b i l i t y  upon d i r e c t o r s  and o f f i c e r s  w h i c h  i s  an a b e r r a t i o n  and 
c o n t r a r y  t o  l o n g  s t a n d i n g  c o r p o r a t e  p r i n c i p a l s  and j u d i c i a l  d e ­
c i s i o n s .  For a l l  p r a c t i c a l  p u r p o s e s ,  t h e  d i s t i n c t i o n  b e t w e e n  
" c o r p o r a t i o n "  and " i n d i v i d u a l "  h a s  b e e n  l o s t  i n  t h e  p r o p o s e d  
S e n a t e  B i l l .  T h i s  e x t e n s i o n  o f  l i a b i l i t y  i s  a p p a r e n t l y  d e s i g n e d  
t o  p r o v i d e  c o r p o r a t e  c r e d i t o r s  w i t h  an a d d i t i o n a l  a n d / o r  
s e c o n d a r y  s o u r c e  f o r  c o r p o r a t e  b u s i n e s s  f a i l u r e s .  As Mr. R e i t m a n  
h a s  i n d i c a t e d ,  t h e s e  a b e r r a t i o n s  a r c  a l m o s t  g u a r a n t e e d  t o  g e n e ­
r a t e  t r a p s  f o r  t h e  u n w a r y  and  r e s u l t  i n  a p r o l i f e r a t i o n  o f  l i t i ­
g a t i o n .  W e l l  known and u n d e r s t o o d  b u s i n e s s  p r a c t i c e s ,  s u c h  a s  
p e r s o n a l  g u a r a n t e e s  h a v e  l o n g  b e e n  u s e d  t o  s e c u r e  p a y m e n t  o f  
c o r p o r a t e  i n d e b t e d n e s s .  The l i a b i l i t y  o f  d i r e c t o r s  and o f f i c e r s  
i s  a l s o  a m a t t e r  o f  l o n g  e s t a b l i s h e d  s t a t u t o r y  l a w  and j u d i c i a l  
p r e c e d e n t .  The  r a d i c a l  d e p a r t u r e  p r o p o s e d  by t h e s e  s e c t i o n s  
s h o u l d  n o t  be a d o p t e d  w i t h o u t  inuet. a d d i t i o n a l  s t u d y  and j u s t i f i ­
c a t i o n .  The p o t e n t i a l  i m p a c t  o f  t h i s  p r o v i s i o i n  was  t h e  s u b j e c t  
o f  a m p l e  c o m m e n t  a t  t h e  j o i n t  c o m m i t t e e  h e a r i n g s  i n  A n c h o r a g e  on 
F e b r u a r y  2 4 ,  1 0 8 4 ,  and w i l l  n o t  be  f u r t h e r  d e v e l o p e d  h e r e .
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A R T I C L E  7. A M E N D M E N T S  A N D  C H A N G E S
By: K e n n e t h  Egg er s

AS 1 0 . 0 6 . 5 0 2  AUTHORIZATION: PERMITTED AND PROHIBITED
AMENDMENTS.

A p p e a r s  t o  b e  more  c o n f u s i n g  t h an  i s  n e c e s s a r y .  The  
MBCA ( R e v i s e d  M o d e l  A c t )  w o u l c  a p p e a r  t o  a c c o m p l i s h  t h e  same  
p u r p o s e  i n  a m o r e  c l e a r ,  s t r e a m l i n e  m a n n e r .

AS 1 0 . 0 6 . 5 0 4  PROCEDURE TO AMEND ARTICLES OF INCORPORA­
TION.

G i v e s  s h a r e h o l d e r s  e x p l i c i t  p o w e r  t o  i n i t i a t e  
a m e n d m e n t s .  M e r e l y  n e e d  m a j o r i t y  o f  s h a r e s  e n t i t l e d  t o  v o t e  a s  
o p p o s e d  t o  2 / 3 r d s  a s  r e q u i r e d  u n d e r  p r e s e n t  A l a s k a  l a w  u n l e s s  
o t h e r w i s e  p r o v i d e d .

AS 1 0 . 0 6 . 5 0 8  GREATER VOTING REQUIREMENTS.

I f  a r t i c l e s  r e q u i r e  s u p e r  m a j o r i t y  t h e n  a m e n d m e n t  mu s t  
be a p p r o v e d  by s a m e  s u p e r  m a j o r i t y .  C o n s i s t e n t  w i t h  MBCA.

AS 1 0 . 0 6 . 5 2 2  AMENDMENT OF ARTICLES OF INCORPORATION IN
REORGANIZ AT ION PROCEEI) INGS .

A l l o w s  Amendment  p u r s u a n t  to  o r d e r  o f  B a n k r u p t c y  C o ur t  
i n  r e o r g a n i z a t i o n  p r o c e e d i n g .  S e c t i o n  t a k e n  from MBCA.
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A R T I C L E  8. O R G A N I C  C H A N G E S
By: K e n n e t h  Eg ge rs

AS 1 0 . 0 6 . 5 4 2  DISPARATE TREATMENT OF THE SAME CLASS OR
SERIES PROHIBITED: EXCEPTIONS.

New t o  A l a s k a ,  a l l o w s  d i s p a r a t e  t r e a t m e n t  t o  p r e s e r v e  
Sub S e l e c t i o n ,  u n a n i m o u s  c o n s e n t ,  o r  s ou nd  b u s i n e s s  r e a : o n .  The  
l a s t  r e a s o n  i s  u n d e f i n e d ,  l e a v e s  o p e n  t h e  p o s s i b i l i t y  o f  a b u s e  
and i s  an i n v i t a t i o n  t o  l i t i g a t i o n .

AS 1 0 . 0 6 . 5 5 4  MERGER OF SUBSIDIARY CORPORATION.

A l l o w s  m e r g e r  w i t h o u t  s h a r e h o l d e r  v o t e  i f  p a r e n t  o w n s  a t
l e a s t  90% o f  s t o c k  o f  s u b s i d i a r y .  Taken  f r om M o d e l  A c t .  New t o  
A l a s k a .  S h o r t  f or m m e r g e r .

AS 1 0 . 0 6 . 5 5 6  PROCEDURE FOR MERGER OF SUBSIDIARY
CORPORATION.

P r e m i s e d  on Mode l  A c t  e x c e p t  r e q u i r e  t h a t  p r o v i s i o n s  o f  
5 4 2  b e  m e t .

AS 1 0 . 0 6 . 5 6 2  MERGER, CONSOLIDATION, OR EXCHANGE OF
SHARE DOMESTIC AND FOREIGN CORPORATION.

D o m e s t i c  c o r p o r a t i o n  m u s t  c o m p l y  w i t h  A l a s k a  l a w .  I f  
f o r e i g n  c o r p o r a t i o n  s u r v i v e s ,  i t  m u s t  c o m p l y  w i t h  A l a s k a  l a w  f o r  
d o i n g  b u s i n e s s .  Mus t  a g r e e  t o  pay d i s s e n t i n g  s h a r e h o l d e r s .  T h i s  
s e c t i o n  a g a i n  c a l l s  i n t o  q u e s t i o n  t h e  i d e a  o f  i m p o s i n g  A l a s k a  l a w  
on f o r e i g n  c o r p o r a t i o n  no m a t t e r  how m i n i m a l  t h e i r  c o n t r a c t  may 
be w i t h  A l a s k a .  T h i s  c o u l d  v e r y  w e l l  d i s c o u r a g e  f o r e i g n  c o r p o r a ­
t i o n s  f rom l o o k i n g  a t  A l a s k a  c o r p o r a t i o n s  f o r  m e r g e r  p a r t n e r s  and  
c o u l d  a d v e r s e l y  i m p a c t  b u s i n e s s  o p p o r t u n i t i e s  f o r  A l a s k a - o w n e d  
c o r p o r a t i o n .

AS 1 0 . U 6 . 5 6 6  SALE OF ASSETS IN REGULAR COURSE OF
BUSINESS; MORTGAGE OR PLEDGE OF ASSETS.

New i n  t h a t  i t  ALLOWS MORTGAGE OR PLEDGE o f  a n y  o r  a l l  
p r o p e r t y  and a s s e t s  o f  c o r p o r a t i o n  w h e t h e r  o r  n o t  i n  t h e  u s u a l  
and r e g u l a r  c o u r s e  o f  b u s i n e s s  w i t h o u t  s h a r e h o l d e r  a p p r o v a l .  One 
m u s t  a s k  f r o m  a p o l i c y  p o i n t  o f  v i e w  i f  t h e  d i r e c t o r s  o f  a 
c o r p o r a t i o n  who n e e d  n o t  h a v e  a n y  f i n a n c i a l  i n t e r e s t  in a 
c o r p o r a t i o n  a t  a l l  t o  h o l d  o f f i c e  s h o u l d  h a v e  t h e  p o w e r  t o  
m o r t g a g e  a l l  o f  t h e  p r o p e r t y  o f  t h e  c o r p o r a t i o n  n o t  i n  t h e  u s u a l  
and r e g u l a r  c o u r s e  o f  b u s i n e s s  w i t h o u t  g o i n g  t o  "tTTe s h a r e h o l d e r s .
O b v i o u s l y  s u c h  d e c i s i o n s  c o u l d  l e a d  t o  t h e  b a n k r u p t c y  o f  a
c o r p o r a t i o n .  W h i l e  t h e  Mode l  A c t  h a s  t h e  s a m e  p r o v i s i o n ,  i t
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AS 1 0 . 0 6 . 5 6 8  SALE OF ASSETS NOT IN REGULAR COURSE OF
BUSINESS.

New i n  t h a t  i t  e l i m i n a t e s  n e e d  f o r  s h a r e h o l d e r  a p p r o v a l  
f o r  m o r t g a g e  o r  p l e d g e  o f  any  o r  a l l  p r o p e r t y .

AS 1 0 . 0 6 . 5 7 0  APPROVAL OF TRANSACTION BY SHAREHOLDERS.

I f  Buy e r  in  t h e  s a l e  i s  i n  c o n t r o l  o f  o r  u n d e r  t h e  
common c o n t r o l  w i t h  t h e  S e l l e r  5 7 0 ( b )  e r e c t s  an e x t r a o r d i n a r y  
r e q u i r e m e n t  o f  a p p r o v a l  v i a  a t  l e a s t  9G% o f  t h e  o u t s t a n d i n g  
s h a r e s  r e g a r d l e s s  o f  r e s t r i c t i o n s  o r  l i m i t a t i o n s  i n  che  A r t i c l e s  
o r  s h a r e  i n d e n t u r e  -  UNPRECEDENTED IN ALASKA LAW. T h i s  g i v e s  
m i n o r i t y  s h a r e h o l d e r s  ( 1 1 %) t r e m e n d o u s  p o w e r  and o n e  m u s t  q u e s ­
t i o n  why a 2 / 3 r d s  r e q u i r e m e n t  i s  n o t  s u f f i c i e n t  and more  
p r a c c  i c a l .

AS 1 0 . 0 6 . 5 7 / 4  RIGHT OF SHAREHOLDER TO DISSENT.

No r i g h t  i n  c a s e  o f  s h o r t  m e r g e r  ( 5 5 4 )  and s h a r e s  t r a d e d  
on n a t i o n a l  s e c u r i t i e s  e x c h a n g e .

AS 1 0 . 0 6 . 5 8 2  ACTION TO DETERMINE VALUE OF SHARES UPON 
FAILURE TO AGREE.

P r e m i s e d  on Mode l  A c t .  Burden  on c o r p o r a t i o n  t o  
i n i t i a t e  a c t i o n .  A c o n s o l i d a t e d  a c t i o n .  C o r p o r a t i o n  m u s t  b e a r  
c o s t s  and e x p e n s e s  u n l e s s  s h a r e h o l d e r  a c t e d  i n  an a r b i t r a r y  o r  
v e x a t i o u s  ma nn e r  o r  i n  bad f a i t h .  C o s t s  e x c l u d e  a t t o r n e y  f e e s  
and e x p o r t s  ( e x c e p t  a p p r a i s e r )  u n l e s s  f a i r  v a l u e  d e t e r m i n e d  by 
c o u r t  m a t e r i a l l y  e x c e e d s  a mo u n t  c o r p o r a t i o n  o f f e r e d  Co pay in  
w h i c h  c a s e ,  s h a r e h o l d e r s  can  o b t a i n  r e i m b u r s e m e n t  f o r  e x p e n s e s .  
T h i s  i s  a v e r y  o n e  s i d e d  p r o v i s i o n  i n  f a / o r  o f  t h e  s h a r e h o l d e r s .  
S h a r e h o l d e r s  c o u l d  r e c o v e r  c o s t s  f rom c o r p o r a t i o n  e v e n  i f  
c o r p o r a t i o n  o f f e r  e x c e e d e d  w ha t  t h e  c o u r t  u l t i m a t e l y  a w a r d s .  The  
e f f e c t  o f  t h i s  s e c t i o n  a s  w r i t t e n  i s  t o  e n c o u r a g e  d i s s e n t  and  
u n n e c e s s a r y  l i t i g a t i o n .  T h i s  s e c t i o n  s h o u l d  be r e w r i t t e n  s o  c h a t  
t h e  p o s s i b l e  r i s k s  a r e  mo r e  f a i r l y  a p p o r t i o n e d .  T h i s  w i l l  s e r v e  
t o  e n c o u r a g e  s e t t l e m e n t  o f  a n y  d i s p u t e s  w h i c h  may a r i s e .

s p e c i f i c a l l y  p r o v i d e s  Chat s h a r e h o l d e r  a p p r o v a l  can be r e q u i r e d
if such a p r o v i s i o n  is set forth in the A r t i c l e s  of I n c o r p o r a­
tion. At a m i n i m u m , the A l a s k a  act sh ou ld  do the same.
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ARTICLE 9 .  DISSOLUTION 
3 y:  R i c h a r d  R o s s t o n ,  S t a n l e y  R e i  t m a n ,

Ray G a r d n e r  and B r u c e  F r e n z e l
1

A.S.  1 0 . 0 6 . 6 0 5 .  S e c t i o n  6 0 5  p e r m i t s  t h e  Board o f  
D i r e c t o r s  u n d e r  s p e c i f i e d  c i r c u m s t a n c f s  t o  a u t h o r i z e  i n v o l u n t a r y  
d i s s o l u t i o n  w i t h o u t  a s h a r e h o l d e r  v o t e  by f i l i n g  a p e t i t i o n  on 
b e h a l f  o f  t h e  c o r p o r a t i o n  i n  t h e  B a n k r u p t c y  C o u r t .  W i t h o u t  
s a f e g u a r d s ,  t h e  Board  o f  D i r e c t o r s  may u s u r p  a c o r p o r a t e  
o p p o r t u n i t y  by  d i s s o l v i n g  t h e  e x i s t i n g  c o r p o r a t i o n  and t h e n  
f o r m i n g  t h e i r  own c o r p o r a t i o n  t o  t a k e  a d v a n t a g e  o f  o p p o r t u n i t i e s  
a v a i l a b l e  t o  t h e  p r e v i o u s l y  e x i s t i n g  c o r p o r a t i o n .

A . S .  1 0 . 0 6 . 6 3 5 .  S e c t i o n  6 3 5 ( a ) ( 2 )  c o n f e r s  b r o a d
a u t h o r i t y  on t h e  s t a t e  t o  i n v o l u n t a r i l y  d i s s o l v e  a c o r p o r a t i o n  
w h i c h  " ha s  c o n t i n u e d  t o  e x c e e d  o r  a b u s e  t h e  a u t h o r i t y  c o n f e r r e d  
upon i t  by l a w . "  A d d i t i o n a l l y ,  i t  s h o u l d  be  n o t e d  t h a t  s u b s e c ­
t i o n  (3)  a m b i g u o u s l y  r e f e r s  t o  t h e  i m p o s i t i o n  o f  i n v o l u n t a r y  
d i s s o l u t i o n  by  t h e  s t a t e  i f  " t h e  c o r p o r a t i o n  h a s  s e r i o u s l y  
v i o l a t e d  a s t a t u t e  r e g u l a t i n g  c o r p o r a t i o n s . "  The S u b c o m m i t t e e  
c o n s i d e r s  t h e  i n t e r p r e t a t i o n  o f  a s e r i o u s  v i o l a t i o n  a s  o p p o s e d  t o  
a m i n o r  v i o l a t i o n  t o  be  o v e r l y  s u b j e c t i v e .

A.S.  1 0 . 0 6 . 6 0 5 .  By c o m p a r i n g  p r o v i s i o n s  o f  t h e  e x ­
p o s u r e  d r a f t  o f  t h e  o l d  M o d e l  A c t ,  a s  d i s t i n g u i s h e d  f r o m  t h e  ABA 
r e v i s e d  MBCA, w i t h  S e c t i o n  6 0 5 ,  t h e  S u b c o m m i t t e e  c o n c l u d e d  t h a t  
c e r t a i n  p r o v i s i o n s  i n  S e c t i o n  605 a r e  c o u n t e r p r o d u c t i v e .  For  
i n s t a n c e ,  t h e  o l d  Mode l  A c t  r e q u i r e s  n o t i c e  o f  p e n d i n g  d i s s o l u ­
t i o n  t o  a l l  o f  t h e  s h a r e h o l d e r s ,  r a t h e r  t ha n  j u s t  t h e  v o t i n g  
s h a r e h o l d e r s  a s  s e t  f o r t h  in  S e c t i o n  6 0 5 .  N o n v o t i n g  s h a r e h o l d e r s  
s h o u l d  be  i n f o r m e d  o f  t h e  p e n d i n g  d i s s o l u t i o n  o f  a c o r p o r a t i o n  in  
w h i c h  t h e y  h a v e  a b e n e f i c i a l  i n t e r e s t .  A d d i t i o n a l l y ,  S e c t i o n  605  
n e e d l e s s l y  r e q u i r e s  c l a s s  v o t i n g  f o r  d i s s o l u t i o n ,  w h e r e a s  t h e  o l d  
Mo d e l  A c t  r e l i e s  upon t h e  A r t i c l e s  o f  I n c o r p o r a t i o n  f o r  t h e  
v o t i n g  s t r u c t u r e  i n  o r d e r  t o  a v o i d  c o n f l i c t s .

A.S.  1 0 . 0 6 . 6 0 8 .  The r e q u i r e m e n t  t o  f i l e  a " c e r t i f i c a t e
o f  e l e c t i o n "  w i t h  t h e  c o m m i s s i o n e r  in a d d i t i o n  t o  t h e  " A r t i c l e s  o f  
I n c o r p o r a t i o n "  i s  s u p e r f l u o u s  and w i l l  r e s u l t  in  u n n e c e s s a r y  
a d m i n i s t r a t i v e  b u r d e n .

A.S.  1 0 . 0 6 . 6 1 5 .  P r o v i s i o n s  o f  S e c t i o n  6 1 5  p e r m i t t i n g
t h e  c o n d u c t  o f  b u s i n e s s  a f t e r  d i s s o l u t i o n  o n l y  t o  p r e s e r v e  
" g o o d w i l l  o r  g o i n g  c o n c e r n  v a l u e "  a r e  a m b i g u o u s  i n s o f a r  a s  t h e y  
do n o t  s p e c i f y  w h a t  b u s i n e s s  a c t i v i t i e s  a r e  a u t h o r i z e d  
t h e  r o u n d e r .
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A.S.  1 0 . 0 6 . 6 2 8 .  S e c t i o n  6 2 8  c u r r a i l s  t h e  r i g h t s  o f  
c r e d i t o r s  t o  i n i t i a t e  i n v o l u n t a r y  d i s s o l u t i o n  p r o c e e d i n g s .  The  
c o m m e n t a r y  j u s t i f i e s  t h i s  r e v i s i o n  o f  e x i s t i n g  l a w  on t h e  b a s i s  
o f  t h e  p r o p o s e d  S e c t i o n  4 88  i m p o s i t i o n  o f  l i a b i l i t y  on o f f i c e r s  
and d i r e c t o r s .  To t h e  e x t e n t  t h a t  t h e  r e v i s i o n  r e p r e s e n t e d  by
S e c t i o n  628  i s  p r e d i c a t e d  upon t h e  a d o p t i o n  o f  S e c t i o n  4 8 8 ,  i t  i s
o p p o s e d  by t h e  S u b c o m m i t t e e .

A.S.  1 0 . 0 6 . 6 3 3 .  S e c t i r n  6 3 3  p e r m i t s  t h e  C o m m i s s i o n e r  to  
a d m i n i s t r a t i v e l y  i n i t i a t e  i n v o l u n t a r y  d i s s o l u t i o n  p r o c e e d i n g s  
a g a i n s t  t h e  c o r p o r a t i o n  i f  "a m i s r e p r e s e n t a t i o n  o f  m a t e r i a l  f a c t  
h a s  b e e n  made i n  t h e  a p p l i c a t i o n ,  r e p o r t ,  a f f i d a v i t  o r  o t h e r  
d o cu me n t "  s u b m i t t e d  t o  t h e  C o m m i s s i o n .  N e i t h e r  t h e  r e v i s e d  c o d e  
n o r  t h e  c o m m e n t a r y  i n d i c a t e  w h e t h e r  s u c h  l i a b i l i t y  may be  i m p o s e d  
f o r  i n n o c e n t  m i s r e p r e s e n t a t i o n  o r  w h e t h e r  a n e g l i g e n c e  s t a n d a r d  
a p p l i e s .  A d d i t i o n a l l y ,  S e c t i o n  6 3 3 ' s  p r o v i s i o n s  f o r  an a d m i n i ­
s t r a t i v e  a p p e a l  by a t r i a l  de  n o v o  in  S u p e r i o r  C o u r t  c o u l d  c r e a t e
a s u b s t a n t i a l  b u r d e n  on b o t h  t h e  D e p a r t m e n t  o f  Commerce  and t h e
c o u r t  s y s t e m .

A.S.  1 0 . 0 6 . 6 4 5 .  By i n v o k i n g  t h e  e q u i t y  j u r i s d i c t i o n  o f
t h e  c o u r t ,  S e c t i o n  645  i n j e c t s  an e l e m e n t  o f  u n c e r t a i n t y  i n t o  t h e  
d i s s o l u t i o n  p r o c e s s  and i n c r e a s e s  t h e  p o s s i b i l i t y  o f  u n n e c e s s a r y  
l i t  i g a  t i o n .

A.S.  1 0 . 0 6 . 6 5 3 .  S e c t i o n  6 5 3  r e q u i t e s  t h e  C o m m i s s i o n e r  
o f  R e v e n u e  t o  a c t  a s  a s t a k e - h o l d e r  o f  c o r p o r a t e  a s s e t s  w h i c h  a r e  
t h e  s u b j e c t  o f  d i s p u t e  b e t w e e n  s h a r e h o l d e r s  o r  c r e d i t o r s .  T h i s  
p r o v i s i o n  c o u l d  i n v o l v e  t h e  C o m m i s s i o n e r  o f  R e v e n u e  in  l i t i g a t i o n  
and may i n c r e a s e  a d m i n i s t r a t i v e  b u r d e n s .

A.S.  1 0 . 0 6 . 6 6 3 .  I t  i s  d o u b t f u l  t h a t  any  q u a l i f i e d  i n ­
d i v i d u a l  w o u l d  a c c e p t  an a p p o i n t m e n t  a s  a d i r e c t o r  u n d e r  S e c t i o n  
663 g i v e n  t h e  p o t e n t i a l  l i a b i l i t y  c r e a t e d  by S e c t i o n  4 8 8 .
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ARTICLE 1 0 .  FOREIGN CCRPORATIONS 
, Bv: R i c h a r d  R o s s t o n ,  S t a t l e y  R e i t m a n ,

Ray G a r d n e r  and B r u c e  F r e n z e l

A . S .  1 0 . 0 6 . 7 4 3 .  S e c t i o n  743 p e r m i t s  t h e  c o m m i s s i o n e r  t o
r e v o k e  a f o r e i g n  c o r p o r a t i o n ' s  c e r t i f i c a t e  o f  a u t h o r i t y  i f  " t h e  
c o r p o r a t i o n "  i s  a p a r t y  t o  an i l l e g a l  c o m b i n a t i o n  i n  r e s t r a i n t  o f  
t r a d e . "  No s i m i l a r  s t a t u t o r y  p r o v i s i o n  e x i s t s  w i t h  r e s p e c t  t o  
d o m e s t i c  c o r p o r a t i o n s ,  and t h e  S u b c o m m i t t e e  i s  u n a w a r e  o f  any  
r e a s o n  t o  d i s c r i m i n a t e  a g a i n s t  f o r e i g n  c o r p o r a t i o n s .  A l t h o u g h  
t h e  p r o v i s i o n  i s  i n  t h e  e x i s t i n g  s t a t u t e ,  i t  s h o u l d  be e l i m i n a t e d  
p u r s u a n t  t o  a c o m p r e h e n s i v e  c o d e  r e v i s i o n .

A.S.  1 0 . 0 6 . 7 7 3 .  A l t h o u g h  f o r e i g n  c o r p o r a t i o n s  a r e  n o t
r e q u i r e d  t o  f i l e  t h e i r  A r t i c l e s  o f  I n c o r p o r a t i o n  w i t h  t h e  
C o m m i s s i o n e r ,  S e c t i o n  773 m a n d a t e s  t h e  f i l i n g  o f  a m e n d m e n t s .  The  
s u b c o m m i t t e e  r e c o m m e n d s  t h a t  i f  t h e  A r t i c l e s  a r e  n o t  t o  be  f i l e d ,  
t h e n  t h e  r e q u i r e m e n t  t o  f i l e  amendments  s h o u l d  a l s o  be d e l e t e d .

A.S.  1 0 . 0 6 . 8 2 8 .  S e c t i o n  828  p r o v i d e s  t h a t  " t h e  f i l i n g
f e e  s h o u l d  be u n i f o r m  and f i x e d  w i t h o u t  r e f e r e n c e  t o  t h e  amo u n t  
o f  a u t h o r i z e d  s h a r e s , "  w h e r e a s  t h e  c o m m e n t a r y  s t a t e s  t h a t  t he  
f i l i n g  f e e  s h a l l  be f i x e d  "w i t h  r e f e r e n c e " t o  t h e  amo u n t  o f  
a u t h o r i z e d  s h a r e s .

A.S.  1 0 . 0 6 . 9 5 5 .  S e c t i o n  9 55  ma k e s  S e c t i o n  4 8 8  l i a b i l i t y
t o  d i r e c t o r s  and o f f i c e r s  a p p l i c a b l e  t o  f o r e i g n  c o r p o r a t i o n s  
d o i n g  b u s i n e s s  i n  t h e  S t a t e  o f  A l a s k a .  The S u b c o m m i t t e e  b e l i e v e s  
t h a t  s u c h  i m p o s i t i o n  o f  l i a b i l i t y  w i l l  h a v e  a s i g n i f i c a n t  
" c h i l l i n g  e f f e c t "  on o u t s i d e  i n v e s t m e n t s  in t h e  s t a t e .

A.S.  1 0 . 0 6 . 9 6 0 .  C o r p o r a t i o n s  o r g a n i z e d  u n d e r  PL 9 2 - 2 0 3 :
I t  s h o u l d  be  n o t e d  t h a t  t h e  p r o v i s i o n s  i n  S e c t i o n  960  p r o t e c t i n g  
o f f i c e r s  and d i r e c t o r s  o f  N a t i v e  c o r p o r a t i o n s  u n d e r  S e c t i o n  
1 0 . 0 6 . 4 8 8  d o e s  n o t  e x t e n d  t o  s u b s i d i a r y  c o r p o r a t i o n s  w h i c h  a r e  
w h o l l y  o r  p a r t i a l l y  owne d  by c o r p o r a t i o n s  f o r m e d  u n d e r  t h e  A l a s k a  
N a t i v e  C l a i m s  S e t t l e m e n t  A c t .  A d d i t i o n a l l y ,  S e c t i o n  9 60  may 
v i o l a t e  t h e  e q u a l  p r o t e c t i o n  c l a u s e s  o f  t h e  U.S.  and A l a s k a  
C o n s t i  t u t i o n s .
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HB 3 4 3  CSSB 2 46  (L&C)
on

B u s i n e s s  C o r p o r a t i o n s

Summary

The  b i l l  p r o v i d e s  f o r  r e p l a c i n g  t h e  A l a s k a  B u s i n e s s
C o r p o r a t i o n  A c t ,  AS 1 0 . 0 5 ,  w i t h  t h e  A l a s k a  C o r p o r a t i o n  Code
( ACC) , a c o m p r e h e n s i v e  r e v i s i o n .

The  p r o p o s e d  ACC s e t s  minimum r e q u i r e m e n t s  t h a t  m u s t  b e  
m e t  f o r  t h e  p r i v i l e g e  o f  d o i n g  b u s i n e s s  i n  t h e  c o r p o r a t i o n  f o r m .

W i t h i n  l i m i t s  i t  l e a v e s  t o  i n c o r p o r a t o r s  how t o  d i v i d e  
p o w e r s  b e t w e e n  s h a r e h o l d e r s  a n d  d i r e c t o r s .

I t  s t a n d a r d i z e s  r e p o r t i n g  r e q u i r e d  t o  s h a r e h o l d e r s  a n d
t h e  s t a t e .

I t  s e e k s  t o  c l e a r l y  d e f i n e  i n  w h a t  c i r c u m s t a n c e s  i t  i s  
p e r m i s s i b l e  t o  p a y  a  d i v i d e n d .

W h i l e  m a i n t a i n i n g  t h e  r i g h t  o f  s h a r e h o l d e r s  t o  s u e
c o r p o r a t e  o f f i c e r s  a n d  d i r e c t o r s  i n  a p p r o p r i a t e  c i r c u m s t a n c e s ,  i t  
s e e k s  t o  c o n t r o l  t h e  m i s u s e  o f  t h e s e  " d e r i v a t i v e  s u i t s . "

I t  a l s o  s e e k s  t o  c o n t r o l  m i s u s e  o f  t h e  l i m i t e d  
l i a b i l i t y  o f  o f f i c e r s  a n d  d i r e c t o r s  t h a t  t h e  c o r p o r a t e  f o r m
p r o v i d e s .

I n  t h e  c o v e r i n g  l e t t e r  a t  t h e  s t a r t  o f  t h e  c o m me n t a r y  
i n  H o u s e  and  S e n a t e  J o i n t  J o u r n a l  S u p p l e m e n t  N o .  1 1 ,  t h e r e  i s  a n  
e x p a n d e d  summary o f  t h e  b i l l .  F o l l o w i n g  t h a t  i s  a s e c t i o n  
a n a l y s i s  w h i c h  i n c l u d e s  t h e  b a c k g r o u n d  a n d  b a s i s  f o r  c h o i c e s  t h a t  
h a v e  b e e n  made i n  d r a f t i n g  t h e  b i l l .



STATE OF ALASKA 1 984  LEGISLATIVE SESSION 
FISCAL NOTE

R e v i s i o n  D a t e :  J a n u a r y  3 1 ,  1984  

REOUEST FISCAL DETAIL
Ei 1 1 / R e s o l u t i o r .  N o . : SB 2 4 6  Agency A f f e c t e d :  Commerce and Economic Dev .
T i t l e :  £n a c t  r e v i s i n g  t n e  A l a s k a  P r o c r am  C a t e g o r y  A f f e c t e d :  Consumer

C o r p o r a t i o n s  Code .   P r o t e c t i o n . ______________________________________
S p o n s o r :  R u l e s  Commit tee_____________  BRU, P r o g r am  o r  S u b p r o g r a m ! s ;  A f f e c t e d :
R e q u e s t o r :  L e g i s l a t i v e  C ou n c i l  B a r k i n c ,  S e c u r i t i e s  and C o r p o r a t i o n s _____
Da te  o f  R e q u e s t :  4 / 8 / 8 3 _________________________________________________________________________

EXPENDITURES/REVENUES: ( T h o u s a nd s  o f  D o l l a r s )
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TESTIMONY OF JOHN W. ABBOTT, C h a i rma n  o f  t h e  A l a s k a  Code  R e v i s i o n  
C o m mi s s i o n .

S u b j e c t :  CSSB 2 4 6 / H B  343

D e l i v e r e d  b e f o r e  a S u b c o m m i t t e e  o f  t h e  S e n a t e  J u d i c i a r y  C o m m i t ­
t e e ,  t h e  H o n o r a b l e  J o s e p h  P.  J o s e p h s o n  p r e s i d i n g ,  A n c h o r a g e ,  
A l a s k a ,  A p r i l  2 8 ,  1 9 8 4 .

MR. CHAIRMAN: My name i s  J o h n  W. A b b o t t ,  I  am a r e s i d e n t  o f

A n c h o r a g e ,  a member o f  t h e  A l a s k a  Bar A s s o c i a t i o n  and am t h e  

C h a i r m a n  o f  t h e  A l a s k a  Code  R e v i s i o n  C o m m i s s i o n .  I  w e l c o m e  t h e  

o p p o r t u n i t y  t o  a p p e a r  b e f o r e  t h i s  C o m m i t t e e  and  t o  u t i l i z e  t h i s  

f o r u m  t o  r e s p o n d  on  t h e  r e c o r d  t o  t h e  w o r k  p r o d u c t  o f  t h e  s e l f -  

a p p o i n t e d  ad hoc  c o m m i t t e e  o f  A n c h o r a g e  l a w y e r s  a s  w e l l  a s  

s e v e r a l  a s p e c t s  o f  t h e  c o n d u c t  o f  m e m b e r s  o f  t h a t  g r o u p  a s  t h e y  

h a v e  s o u g h t  t o  i n f l u e n c e  l e g i s l a t i v e  c o n s i d e r a t i o n  o f  t h e  p r o ­

p o s e d  A l a s k a  C o r p o r a t i o n s  Code.

On F e b r u a r y  2 4 ,  1 9 8 4 ,  Mr. R i c h a r d  B l o c k  and  Mr. P a u l  K e l l y  

l e d  a g r o u p  o f  A n c h o r a g e  a t t o r n e y s  i n  o f f e r i n g  p u b l i c  c o m m e n t a r y  

on S.B.  246 w h i c h  had b e e n  f a v o r a b l y  r e p o r t e d  o u t  o f  t h e  S e n a t e  

L a bo r  and Commerce C o m m i t t e e  f o l l o w i n g  t w o  h e a r i n g s .  The f o r u m  

s e l e c t e d  by t h e  m e m b e r s  o f  t h i s  s e l f - a p p o i n t e d  t a s k  f o r c e  w a s  a 

j o i n t  h e a r i n g  c o n d u c t e d  i n  A n c h o r a g e  by  t h e  H o u s e  J u d i c i a r y  and  

L a bo r  and Commerce  C o m m i t t e e s .  At  t h a t  t i m e  Mr. B l o c k  and h i s  

a s s o c i a t e s  r e q u e s t e d  a t h i r t y  day  g r a c e  p e r i o d  d u r i n g  w h i c h  t i m e  

t h e y  p r o m i s e d  t o  p r e p a r e  w h a t  wa s  s t y l e d  a s  "an e c o n o m i c  i m p a c t "  

r e p o r t  on t h e  p e n d i n g  l e g i s l a t i o n .  On March 3 0 ,  1 9 8 4 ,  t h i r t e e n  

p a g e s  o f  c o v e r  l e t t e r s  a c c o m p a n i e d  a t w e n t y - o n e  p a g e  r e p o r t
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d i r e c t e d  t o  c o m m i t t e e  c h a i r m e n  i n  b o t h  t h e  S e n a t e  and H o u s e .  

R a r e l y  h a s  s u c h  a d i m i n u t i v e  s u b s t a n t i v e  p a t t y  b e e n  s e r v e d  up  on  

s u c h  a f l u f f y  p r o c e d u r a l  b un .  As a p r e l u d e  t o  t h e  C o m m i s s i o n ' s  

r e s p o n s e  t o  t h a t  r e p o r t  I  w o u l d  l i k e  t o  c o m m e n t  upon  s e v e r a l  

a s p e c t s  o f  t h e  p u b l i c  t e s t i m o n y  g i v e n  b y  t a s k  f o r c e  m e m b e r s  and  

w r i t t e n  s t a t e m e n t s  and r e p r e s e n t a t i o n s  made by  Mr.  B l o c k  a nd  h i s  

c o n f e d e r a t e  i n  t h i s  a f f a i r ,  Mr. S t a n l e y  R e i t m a n ,  a l s o  o f  t h e  

A n c h o r a g e  B a r .

S e v e r a l  o f  t h e  w i t n e s s e s ,  e c h o i n g  t h e  " i f  i t  a i n ' t  b r o k e  

d o n ' t  f i x  i t "  l i n e ,  q u e s t i o n e d  t h e  n e e d  f o r  a n y  l e g i s l a t i v e  

a t t e n t i o n  t o  A l a s k a  s t a t u t o r y  l a w  r e s p e c t i n g  p r o f i t  s e e k i n g  

c o r p o r a t i o n s .  O t h e r s  q u e s t i o n e d  t h e  r o l e  o f  t h e  Code  R e v i s i o n  

C o m m i s s i o n  i n  t e r m s  whi ch  may h a v e  l e f t  m e m b e r s  o f  t h e  p u b l i c  and  

L e g i s l a t u r e  w i t h  t h e  v e r y  i n a c c u r a t e  i m p r e s s i o n  t h a t  t h e  p e n d i n g  

A l a s k a  C o r p o r a t i o n s  Code had b e e n  c r e a t e d  i n  a v a c u u m w i t h  no  

p r e v i o u s  e x p o s u r e .  Wi t h  r e s p e c t  t o  t h e  l e g a l  c o m m u n i t y  i n  

p a r t i c u l a r ,  t h e  i m p r e s s i o n  may h a v e  e m e r g e d  t h a t  t h e  Bar  

A s s o c i a t i o n  and i t s  B u s i n e s s  Law S e c t i o n  had  b e e n  t a k e n  o f f ­

g u a r d .  L a s t ,  b u t  p e r h a p s  m o s t  d i s t r e s s i n g ,  Mr. R e i t m a n  i s  

r e s p o n s i b l e  f o r  r e p e a t e d  e f f o r t s  t o  s h i f t  a t t e n t i o n  f r o m  t h e  

m e r i t s  o f  t h e  C o m m i s s i o n ' s  work t o  t h e  i d e n t i t y  o f  i t s  

c o n s u l t a n t .  I n  t w o  l e t t e r s  i n t e n d e d  f o r  b r o a d  c i r c u l a t i o n  among  

t h e  l e a d e r s  o f  b o t h  t h e  S e n a t e  and H o u s e ,  Mr. R e i t m a n  i n s i s t s  

u p o n  t e r m i n g  S . B .  2 4 6  and  H.B.  3 4 3  a s  t h e  " F e s s l e r  C o d e . "  H i s  

m o s t  r e c e n t  t a c t i c  i s  t o  q u e s t i o n  t h e  i d e n t i t y  o f  P r o f e s s o r  

F e s s l e r  and h i s  i n f l u e n c e  o v e r  t h e  m e m b e r s  o f  t h e  C o m m i s s i o n  and  

i t s  w o r k  p r o d u c t .  L e t  me t a k e  up t h e s e  t o p i c s  i n  t h e  o r d e r  w h i c h



1 .  The  L e g i s l a t u r e ' s  c h a r g e  t o  t h e  Code  R e v i s i o n  C o m m i s s i o n  

o b l i g a t e s  i t  t o  u n d e r t a k e  p e r i o d i c  r e v i e w  o f  t h e  c o n t e n t  o f  

A l a s k a  s t a t u t o r y  l a w  a n d ,  i f  i t  d e t e r m i n e s  t h a t  c o n d i t i o n s  

w a r r a n t ,  r e c o m me n d  r e v i s i o n  o f  t h e  l a w .  An y o n e  who t a k e s  t h e  

t i m e  t o  r e v i e w  a t r a n s c r i p t  o f  t h e  F e b r u a r y  24  h e a r i n g  w i l l  g a i n  

s o m e  i n t e r e s t i n g  i n s i g h t  r e g a r d i n g  t h e  v i e w s  o f  t h o s e  who s o u g h t  

t n e  t h i r t y  day  g r a c e  p e r i o d  t o  p e r f o r m  t h e i r  v o l u n t a r y  s t u d y  o f  

t h e  p r o p o s e d  c o r p o r a t i o n s  c o d e .  T h e i r  a d m i t t e d  l a c k  o f  

f a m i l i a r i t y  w i t h  e i t h e r  t h e  g e n e r a l  g o a l s  o r  s p e c i f i c  c o n t e n t  o f  

t h a t  r e f o r m  e f f o r t  i s  m a t c h e d  by  t h e i r  i g n o r a n c e  o f  t h e  

L e g i s l a t u r e ' s  d e c i s i o n  t o  c r e a t e  a b r o a d l y  b a s e d  s t u d y  g r o u p  

c o m p o s e d  o f  b o t h  e l e c t e d  o f f i c i a l s  and a p p o i n t e d  c i t i z e n s  and t o  

c h a r g e  t h a t  b o d y  w i t h  t h e  t a s k  o f  r e v i e w i n g  t h e  c o n d i t i o n  o f  

A l a s k a  s t a t u t o r y  l a w ,  t e s t i n g  i t  a g a i n s t  e c o n o m i c ,  d e m o g r a p h i c  

and t h e o r e t i c a l  d e v e l o p m e n t s  and d e t e r m i n i n g  w h e t h e r  i t  c o n t i n u e s  

t o  r e p r e s e n t  t h e  b e s t  p o l i c y  f o r  t h i s  s t a t e  and i t s  c i t i z e n s .

The Code R e v i s i o n  C o m m i s s i o n  by  l a w  m u s t  i n c l u d e  a member o f  t h e  

S e n a t e  and t h e  H o u s e ,  a d e s i g n e e  o f  t h e  C o u r t  S y s t e m ,  a 

r e p r e s e n t a t i v e  o f  t h e  D e p a r t m e n t  o f  Law,  a r e p r e s e n t a t i v e  o f  t h e  

A l a s k a  Ear A s s o c i a t i o n ,  and t h r e e  p u b l i c  m e m b e r s  a p p o i n t e d  by  t h e  

G o v e r n o r .  W h i l e  i t  h a s  n o t  a l w a y s  b e e n  t h e  c a s e ,  a l l  b u t  o n e  o f  

t h e  c u r r e n t  m em b er s  o f  t h e  C o m m i s s i o n  h a p p e n  t o  b e  l a w y e r s .

2 .  My l e t t e r  o f  t r a n s m i t t a l  t o  S e n a t o r  Ray d a t e d  March 3 ,  

1 9 8 3 ,  s e t s  f o r t h  t h e  C o m m i s s i o n ' s  f i n d i n g s  a nd  c o n c l u s i o n s  

r e s p e c t i n g  t h e  n e e d  t o  r e v i s e  t h e  s t a t u t o r y  l a w  we b o r r o w e d  f r o m  

t h e  S t a t e  o f  O r e g on  a t  t h e  t i m e  o f  s t a t e h o o d .  The  " a i n ' t  b r o k e

I have  r a i s e d  them.
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d o n ' t  f i x  i t "  s c h o o l  o f  t h o u g h t  h a s  a l w a y s  l e f t  o u t  t h e  p o s s i b i l ­

i t y  t h a t  " i t "  m i g h t  n e e d  f i x i n g  b e c a u s e  " i t "  i s  s i m p l y  w o r n  o u t .  

A l a s k a ' s  c u r r e n t  s t a t u t o r y  l e w  on p r o f i t  s e e k i n g  c o r p o r a t i o n s  w a s  

a d o p t e d  w h o l e s a l e  f r o m  a m i d - 1 9 5 0 ' s  v e r s i o n  o f  t h e  M o d e l  B u s i n e s s  

C o r p o r a t i o n s  A c t .  T h a t  A c t  w a s  i n t e n d e d  f o r  t h e  n e e d s  o f  no  

s t a t e  b u t  h a s  e n j o y e d  s i g n i f i c a n t  i n f l u e n c e  o v e r  t h e  s t a t u t o r y  

c o n t e n t  o f  s m a l l e r  s t a t e s  o f  l e s s e r  e c o n o m i c  c o n s e q u e n c e .  I f  o ne  

i s  t o  b e  c a n d i d ,  i t  p e r m i t t e d  t h e  u n s t a f f e d  p a r t - t i m e  l e g i s l a ­

t u r e s  o f  s u c h  s t a t e s  t o  a c h i e v e  l e g i s l a t i o n  i n  t h e  c o r p o r a t e  a r e a  

w i t h  l i t t l e  t h o u g h t  and l i t t l e  e f f o r t .  M a j or  s t a t e s ,  s u c h  a s  New 

York and C a l i f o r n i a ,  h a v e  a l w a y s  p r e f e r r e d  t o  t h i n k  m a t t e r s  

t h r o u g h  f o r  t h e m s e l v e s .  D e l a w a r e ,  t h e  m o s t  s i g n i f i c a n t  A m e r i c a n  

s t a t e  i n  t e r m s  o f  c o r p o r a t e  l a w ,  h a s  a l s o  p r e f e r r e d  t o  c r e a t e  i t s  

own c o r p o r a t e  l a w .  Over  t h e  y e a r s  t h e  r e c o m m e n d e d  c o n t e n t  o f  t h e  

M o d e l  A c t  h a s  b e e n  e x p a n d e d .  Even t h e  " a i n ' t  b r o k e"  a d v o c a t e s  

w e r e  f o r c e d  t o  a d m i t  a t  t h e  F e b r u a r y  h e a r i n g  t h a t  A l a s k a  h a s  b e e n  

v e r y  t a r d y  i n  c o n s i d e r i n g ,  l e t  a l o n e  a d o p t i n g  t h e s e  a m e n d m e n t s .  

F i n a l l y ,  i n  1 9 7 9 ,  t} e A m e r i c a n  Bar A s s o c i a t i o n  a c k n o w l e d g e d  t h a t  

t h e  t i m e  had come  t o  t o t a l l y  r e - t h i n  t h e  c o n t e n t  o f  t h e  M o d e l  

A c t .  In  t h e  m e a n t i m e  f e w  A l a s k a n s  n e e d  t o  b e  r e m i n d e d  t h a t  

e c o n o m i c  c o n d i t i o n s  i n  ' h e  m i d - 1 9 8 0 ' s  b e a r  l i t t l e  s i m i l a r i t y  t o  

t h o s e  o f  t h e  l a t e  1 9 5 0 ' s .  I t  was  i n  r e c o g n i t i o n  o f  t h e s e  f a c t o r s  

t h a t  t h e  C o m m i s s i o n  d e t e r m i n e d  t h a t  i t  was  a p p r o p r i a t e  t o  s t u d y  

w i t h  a v i e w  t o w a r d  r e v i s i o n  t h e  p r o f i t  s e e k i n g  l a w s  o f  t h i s  

s t a t a .

The s e l f - a p p o i n t e d  t a s k  f o r c e  h a s  c o n s u m e d  t h i r t y  d a y s  o f  

t h e  p u b l i c ' s  l e g i s l a t i v e  s e s s i o n  and,, f a r  f r o m  s u p p o r t i n g  i t s
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i n i t i a l  v i e w  t h a t  t h e  l a w  d o e s  n o t  n e e d  r e v i s i o n ,  now a d v a n c e s  

s p e c i f i c  p r o p o s a l s  f o r  c h a n g e  and u r g e s  t h a t  t h e  R e v i s e d  M o d e l  

B u s i n e s s  C o r p o r a t i o n s  A c t  b e  a d o p t e d  a s  t h e  v e h i c l e  f o r  t h a t  

c h a n g e .  G i v e n  t h i s  a p p a r e n t  c h a n g e  o f  h e a r t  p e r h a p s  t h e  L e g i s l a ­

t u r e  w i l l  n o t  b e  f u r t h e r  i m p e d e d  a s  i t  d i r e c t s  i t s  a t t e n t i o n  t o  

f r a m i n g  a c o d e  b e s t  s u i t e d  t o  t h e  n e e d s  o f  A l a s k a n s .

3 .  Any i m p r e s s i o n  t h a t  t h e  A l a s k a  Bar A s s o c i a t i o n  w a s  n o t  

a p p r i s e d  o f  t h e  C o m m i s s i o n ' s  w <rk or  t h a t  m e m b er s  w e r e  p r e c l u d e d  

f r o m  an o p p o r t u n i t y  t o  r e v i e w  and p a r t i c i p a t e  i n  t h e  p r o c e s s  i s  

n e i t h e r  f a c t u a l  n o r  f a i r .  The v a r i e t y  o f  w i t n e s s e s  who f o l l o w e d  

Mr. B l o c k  b e f o r e  t h e  j o i n t  Hous e  C o m m i t t e e  e x c u s e d  t h e i r  i g n o ­

r a n c e  o f  t h e  p r o p o s e d  c o r p o r a t i o n s  c o d e  on t h e  g r o u n d  t h a t  i t  had  

o n l y  r e c e n t l y  come  t o  t h e i r  a t t e n t i o n .  I  f i n d  t h i s  r e m a r k a b l e .

An e x p o s u r e  d r a f t  o f  t h e  c o d e  was  i n t r o d u c e d  a s  S.B.  873 i n  t h e  

T w e l f t h  L e g i s l a t u r e  i n  March,  1 9 8 2 .  At  t h a t  t i m e  t h e  S e n a t e  

J o u r n a l  S u p p l e m e n t  c a r r i e d  s e v e r a l  h u n d r e d  p a g e s  o f  e x p l a n a t o r y  

c o m m e n t a r y .  I n  May,  1 9 8 2 ,  a w r i t t e n  s ummar y  o f  t h e  C o m m i s s i o n ' s  

p r o p o s e d  c o d e  was  p r e p a r e d  f o r  t h e  s t a t e  c o n v e n t i o n  o f  t h e  A l a s k a  

Bar A s s o c i a t i o n  h e l d  i n  A n c h o r a g e .  In a f u r t h e r  e f f o r t ,  t h e  

C o m m i s s i o n  d i r e c t e d  i t s  c o n s u l t a n t ,  P r o f e s s o r  F e s s l e r ,  t o  p r e s e n t  

a t w o  h o ur  o r a l  s ummary o f  h i g h l i g h t s  a t  t h a t  c o n v e n t i o n .  C o p i e s  

o f  S.B.  873 w e r e  made a v a i l a b l e  a t  t h a t  m e e t i n g  a l o n g  w i t h  c o p i e s  

o f  t h e  o f f i c i a l  c o m m e n t s .  The C o m m i s s i o n ' s  J u n e a u  o f f i c e  a d d r e s s  

w a s  w i d e l y  n o t e d  a s  w e l l  a s  t h e  a v a i l a b i l i t y  o f  b o t h  t h e  b i l l  a n d  

c o m m e n t a r y  a t  t h e  v a r i o u s  l e g i s l a t i v e  i n f o r m a t i o n  o f f i c e s  

t h r o u g h o u t  t h e  s t a t e .

In  J u n e ,  and a g a i n  i n  J u l y ,  1 9 8 2 ,  P r o f e s s o r  F e s s l e r  a d d r e s -
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sed c i v i c  g r o u p s  i n c l u d i n g  b o t h  the D o w n t o w n  and M a t s u  V a l l e y  

R o t a r y  Clubs. A g a i n  he w a s  d i r e c t e d  to s pell out the h i g h l i g h t s  

of t h e  C o m m i s s i o n ' s  e x p o s u r e  draft.

In D e c e m b e r ,  1982, P r o f e s s o r  F e s s l e r  r e t u r n e d  to A n c h o r a g e  

•this t i m e  at  t h e  i n v i t a t i o n  of  t h e  B u s i n e s s  L a w  S e c t i o n  of t h e  

B a r  A s s o c i a t i o n .  It is i n t e r e s t i n g  to note t h a t  the i n d i v i d u a l  

m o s t  r e s p o n s i b l e  for that i n vitation, and for d i s c u s s i n g  the 

s c o p e  o f  t h e  t w o  d a y  s e m i n a r  w h i c h  s p e n t  h a l f  of i t s  t i m e  

f o c u s i n g  up o n  the n e w  code, w a s  Mr. R i c h a r d  Block.

M e m b e r s  of the L e g i s l a t u r e  m a y  w i s h  to w e i g h  t h e s e  r e p e a t e d  

a n d  s p e c i f i c  o p p o r t u n i t i e s  to g a i n  k n o w l e d g e  and to p a r t i c i p a t e  

a g a i n s t  the t r a n s c r i p t  of p r o f e s s e d  s u r p r i s e  and i g n o r a n c e  on the 

p a r t  of i n d i v i d u a l s  w h o  w o u l d  n o w  like to a p p e a r  h i g h l y  m o t i v a t e d  

and p u b l i c  spirited.

It s h o u l d  also be r e m e m b e r e d  that t h e s e  are m e m b e r s  of the 

o n l y  p r o f e s s i o n  in the s t a t e  which, by law, is o f f i c i a l l y  

r e p r e s e n t e d  on the C o m m i s s i o n .  M y  c o l l eague, J e r r y  Kurtz, has 

s e r v e d  on the C o m m i s s i o n  as the Bar A s s o c i a t i o n ' s  r e p r e s e n t a t i v e  

t h r o u g h o u t  the e n t i r e  p e r i o d  w h e n  the c u r r e n t  l a w  w a s  first 

e v a l u a t e d  and the p r o p o s e d  c o d e  w a s  evolved. His b a c k g r o u n d  as a 

p r a c t i c i n g  l a w y e r  s p e c i a l i z i n g  in a b u s i n e s s  r e l a t e d  p r a c t i c e  

e q u a l s  or e x c e e d s  that of any m e m b e r  of this s e l f - s e l e c t e d  task 

force. I m i g h t  add that s i n c e  c o n c l u d i n g  m y  p e r i o d  of s e r v i c e  to 

the A l a s k a  S u p r e m e  C o u r t  I h a v e  e n g a g e d  in a p r i v a t e  p r a c t i c e  

w h i c h  has a l s o  c o n c e n t r a t e d  on b u s i n e s s  matters.

4. Mr. Block's a s s e r t i o n  that P r o f e s s o r  F e s s l e r  w a s  not 

a v a i l a b l e  to m e e t  w i t h  m e m b e r s  of  t h e  ad h o c  t a s k  f o r c e  in t i m e
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to a s s i s t  t h e m  is incorrect. A s  e a r l y  as F e b r u a r y  24, P r o f e s s o r  

F e s s l e r  in m y  p r e s e n c e  i n f o r m e d  Mr. K e l l y  a n d  o t h e r s  o f  h i s  

w i l l i n g n e s s  to m e e t  w i t h  t h e m  ei t h e r  in p e r s o n  or b y  c o n f e r e n c e  

call. T h i s  w a s  the s a m e  c o n v e r s a t i o n  in w h i c h ,  w i t h  m y  c o n s e n t ,  

he v o l u n t e e r e d  to f o r w a r d  the v a r i o u s  w o r k i n g  d o c u m e n t s  w h i c h  h a d  

b e e n  u s e d  b y  t h e  C o m m i s s i o n  in e v o l v i n g  t h e  c o n t e n t  o f  t h e  c u r ­

rent proposal. In t e l e p h o n e  c o n v e r s a t i o n s  w i t h  J u d g e  S t e w a r t ,

Mr. R e i t m a n  w a s  also a s s u r e d  of P r o f e s s o r  Fessl e r ' s  s t r o n g  d e s i r e  

to m e e t  w i t h  m e m b e r s  of t h e  t a s k  f o r c e .  T h e  f a c t  t h a t  n o  s u c h  

m e e t i n g  took p l a c e  r e flects a d e c i s i o n  of Mr. B l o c k  a n d  his 

c o l l e a g u e s  and they ought to be s u f f i c i e n t l y  o p e n  w i t h  m e m b e r s  of 

t h e  L e g i s l a t u r e  to a d m i t  t h a t  fact.

5. Mr. R e i t m a n ' s  su d d e n  c u r i o s i t y  c o n c e r n i n g  the i d e n t i t y  

and v i e w s  of the C o m m i s s i o n ' s  c o n s u l t a n t  r e v e a l  a s e l f - i m p o s e d  

i g n o r a n c e  w h i c h  can g u i c k l y  be dispelled.

O n  M a r c h  12, 1 9 8 4 ,  Mr. R e i t m a n  w r o t e  to t h e  C h a i r m a n  o f  t h i s  

S u b - C o m m i t t e e  a nine pa g e  letter in w h i c h  he o u t l i n e d  his v i e w s  

on the M o d e l  Act, the e f f o r t s  to g e n e r a t e  a r e v i s e d  v e r s i o n  of 

th a t  r e c o m m e n d e d  legislation, the s t a t u s  of c l o s e  c o r p o r a t i o n s  

and his o p p o s i t i o n  to S e c t i o n  488 (dealing w i t h  the s e c o n d a r y  

l i a b i l i t y  of o f f i c e r s  and directors). He c o n c l u d e d  b y  s t a t i n g  

t h a t  ", . .nothing c o n t a i n e d  here is i n t e n d e d  to d o w n g r a d e  the 

s c h o l a r s h i p  or c r a f t s m a n s h i p  of P r o f e s s o r  F e s s l e r ,  s u b s t a n t i a l l y  

r e l i e d  on by the ACRC, nor of the l a u d a b l e  m o t i v e s  of the ACRC." 

In a f o o t n o t e  to t h a t  s t a t e m e n t ,  Mr. R e i t m a n  r e p o r t s  his 

p a r t i c i p a t i o n  in a t e l e p h o n e  c o n v e r s a t i o n  w i t h  P r o f e s s o r  F e s s l e r  

in w h i c h  ". . .he IFessler] w a s  m o s t  g r a c i o u s  in a n s w e r i n g

■ n m i a n n D M H
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q u e s t i o n s  posed, and in c o r r e c t i n g  m y  [Reitman's] m i s r e a d i n g  or 

i n a d e q u a t e  r e a d i n g  of a n u m b e r  of s p e c i f i c  p r o v i s i o n s  thereof."

E i g h t e e n  da y s  later, Mr. R e i t m a n  a g a i n  c o r r e s p o n d e d  w i t h  the 

C h a i r m a n  of th i s  S u b - c o m m i t t e e  and a s k e d  th a t  his l s t t e r s  be m a d e  

p a r t  of t h e  p u b l i c  record. H i s  a t t i t u d e  t o w a r d  t h e  C o m m i s s i o n  

and P r o f e s s o r  F e s s l e r  ha v e  u n d e r g o n e  s u b s t a n t i a l  change. A n 

e x p l a n a t i o n  for th i s  c h a n g e  can be f o u n d  in R e i t m a n ' s  r e a c t i o n  to
I

a m e m o r a n d u m  w h i c h  P r o f e s s o r  F e s s l e r  had p r e p a r e d  in 19 8 1  as one 

of a s e r i e s  of s t u d y  p a p e r s  for the C o m m i s s i o n .  T h i s  p a r t i c u l a r  

one d e a l t  w i t h  the t o p i c  of c l o s e  c o r p o r a t i o n s .  Mr. R e i t m a n  c o u l d  

n o t  h a v e  i n t e n d e d  to p o r t r a y  h i m s e l f  as s o m e  i n v e s t i g a t i v e  r e­

po r t e r  for th a t  w o u l d  ha v e  b e e n  at v a r i a n c e  w i t h  t h e  truth. It 

is th u s  u n f o r t u n a t e  that he did not tell S e n a t o r  J o s e p h s o n  t h a t  

he w a s  r e a c t i n g  to a l a rge v o l u m e  of b a c k g r o u n d  p a p e r s  w h i c h  the 

C o m m i s s i o n  and P r o f e s s o r  F e s s l e r  f u r n i s h e d  the s e l f - a p p o i n t e d  

t a s k  f o r c e  in e f f o r t s  to o v e r c o m e  t h e i r  t h r e e  y e a r  l a c k  of i n t e r ­

est and p a r t i c i p a t i o n .

Mr. R e i t m a n ,  t h e  m a n  w h o  o n l y  d a y s  e a r l i e r  w a s  u r g i n g  t h e  

S e n a t e  t o  l o o k  b e f o r e  it l e a p t ,  m a d e  no  e f f o r t  to c o n t a c t  m e  or 

any o t h e r  m e m b e r  of the C o m m i s s i o n  c o n c e r n i n g  P r o f e s s o r  F e s s l e r 

or the r e a c t i o n  of the m e m b e r s  to the s p e c i f i c  m e m o r a n d u m  c o n­

ce r n i n g  c l o s e  c o r p o r a t i o n s .  W e r e  it not th a t  w e  w o u l d  have to 

a d d  it t o  a g r o w i n g  l i s t  o f  o m i s s i o n s  o n e  c o u l d  a s s i g n  t h i s  l a c k  

of c o n t a c t  to inadvertence. S i n c e  he a p p e n d e d  the text of the 

m e m o r a n d u m  I w i l l  n o t  c o m m e n t  or it save to n o t e  th a t  all r e f e r­

en c e s  to " c o r p o r a t i o n s "  in Mr. R e i t m a n ' s  l e t t e r  of M a r c h  30,

1984, s h o u l d  read to "close corp o r a t i o n s . "  To  s u g g e s t  that 

P r o f e s s o r  F e s s l e r  "does not a p p r o v e  of the c o r p o r a t e  v ehicle" is
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thus f u n d a m e n t a l l y  m i s l e a d i n g .  ^ Mr. P e i t m a n  o w e s  the Senate, the  

C o m m i s s i o n ,  and P r o f e s s o r  F e s s l e r  an apology.^)

Hr. R e i t m a n  does, h o w e v e r ,  raise a q u e s t i o n  as to P r o f e s s o r  

Fessler's backgr o u n d .  S i n c e  he has a s k e d  that the q u e s t i o n  be  

s p r e a d  on the p u b l i c  r e c o r d  it d e s e r v e s  a p u b l i c  response.

D a n i e l  F e s s l e r  is a P r o f e s s o r  of  L a w  at t h e  U n i v e r s i t y  of 

C a l i f o r n i a ,  Davis. He has h e l d  t h a t  p o s t  s i n c e  1971. He w a s  

r e a r e d  in a s m a l l  t o w n  in W y o m i n g  w h e r e  h i s  p a r e n t s  p u b l i s h e d  a 

s e m i - w e e k l y  n e w s p a p e r .  A  g r a d u a t e  of W y o m i n g  p u b l i c  schools, he 

a t t e n d e d  G e o r g e t o w n  U n i v e r s i t y  w h e r e  he w a s  g r a d u a t e d  w i t h  h o n o r s  

in 1963. He then a t t e n d e d  the G e o r g e t o w n  U n i v e r s i t y  L a w  C e n t e r  

and r e c e i v e d  his LL.B. d e g r e e  w i t h  d i s t i n c t i o n  in 1966. For f i v e  

of the s even y e a r s  s pent in W a s h i n g t o n ,  D.C. as a s t u d e n t  he 

work e d ,  in turn, for three m e m b e r s  of the Congress. He s e r v e d  as 

a c lerk to R e p r e s e n t a t i v e  W i l l i a m  H e n r y  H a r r i s o n  and S e n a t o r  

H i l w a r d  S i m p s o n  b o t h  of W y o m i n g .  He a l s o  s e r v e d  as a l a w  c l e r k 

to S e n a t o r  E v e r e t t  M c K i n l e y  D irksen, the R e p u b l i c a n  M i n o r i t y  

L e a der.

F o l l o w i n g  his g r a d u a t i o n  f r o m  G e o r g e t o w n ,  F e s s l e r  w a s  

a p p o i n t e d  as a l a w  c l e r k  to J u d g e  J a m e s  R. B r o w n i n g  o f  t h e  U n i t e d  

S t a t e s  C o u r t  of A p p e a l s  for the N i n t h  Circuit. U p o n  the 

e x p i r a t i o n  of t h a t  one year a p p o i n t m e n t  he m o v e d  to Spokane, 

W a s h i n g t o n ,  w h e r e  he s e r v e d  on the f a c u l t y  of G o n z a g a  U n i v e r s i t y .  

W h i l e  living in S p o k a n e  F e s s l e r  bee-'"' a c t i v e  in the R o c k e f e l l e r  

for P r e s i d e n t  C o m m i t t e e  and tr»v e x t e n s i v e l y  in Idaho, O r e g o n

a n d  e a s t e r n  W a s h i n g t o n .  In 196 icc e p t e d  an i n v i t a t i o n  f r o m

P r o f e s s o r  D a v i d  C a v e r s  to b e c o m t  r e l l o w  in u r b a n  l e gal s t u d i e s
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