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$1,5(10 in attorney's fees. If the Cily Coun-
cil could qualify as llic prevailing party
entitled lo attorney’ fees in that ease, it
was capable of full party status in tbis case.

Furthermore, the City failed to object to
its capacity to lie sued in this action. Rule
9(a) of the Alaska Rules of Civil Procedure
provides in part:

When a parly desires to raise an issue as

to the legal existence of any party or the

capacity of any party to sue or be sued or
the authority of a party to sue or be sued
in a representative capacity, he shall do
so by specific negative averment, which
shall include such supporting particulars
as are peculiarly within the pleader's
knowledge.
Wec recently relied on this provision in hold-
ing that "failure to raise the issue of capaci-
ty to sue results in waiver of the defense.”
King v. Petroleum Services Corporation,
530 P.2d 110, 118 (Alaska 1975). The fail-
ure to raise the issue of lack of capacity to
bo sued has the same waiver effect, and the
City has (bus waived this defense.

b. Failure to join the Borough

[4] The City next armies that since the

superior court's decision the merits of
the case turned entirely on the invalidity of
the G.A.A.B. ordinance and not on an abuse
of discretion by the City Board of Adjust-
ment, the Borough was an indispensable
party to the case. Although the City never
objected during trial to the plaintiff's fail-
ure lo join the Borough, this court may, in
its discretion, review this issue for the first
time on appeal. Padgett v. Theus, 484 P.2d
097, 700 (Alaska 1971).

15,0] We have defined an indispensable
party as "one whose interest in the contro-
versy before the court is such that the court
cannot render an equitable judgment with-
out having jurisdiction over such parly."”
State, Department of Highways v. Crosby,
410 P.2d 724, 725 (Alaska 1900). In deter-
mining at tiie trial level whether a parly is
indispensable, the court must balance the
danger that judgments will lack finality
against the desirability of having some de-
termination of a dispute. Since the lower
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court was able lo dispose of the merits of
Ibis case in an equitable manner, without
the presence of the Borough, and there is
no possibility that any further litigation of
the matter will ensue, the Borough was not
an indispensable party under Crosby stan-
dards.

[7,8) Even if at the trial level the Bor-
ough could have qualified as an indispens-
able party to the action, in reviewing the
issue for the first time, we must consider
the additional factor of whether failure to
overturn the judgment will substantially
prejudice the interest of the party who was
not named. Padgett v. Theus, 184 P.2d at
702. In this case, the G.A.A.B.'s interests
will not be affected by this court’s affirm-
ance of the judgment of attorney’s fees
against the City, since subsequent to he
commencement of this litigation, the G.A.
A.B. and the City of Anchorage merged to
form the present Municipality of Anchor

age.

c. Carlstrom's liability for fees

[9] The City also argues that appellee
Carlstrom was the real party at interest in
this case and should have been liable for all
or at least a portion of the fees. In support
of this contention, the City cites First Na-
tional Hank of Alaska v. Fnxler, 537 P.2d
517 (Alaska 1975), in which wc upheld an
award of attorney’s fees against a party not
named in the suit. In that case, the trial
court perceived the bank as the “true prose-
cutor of the atlion—in effect the real plain-
tiff," and awarded fees against it on the
grounds that "[o]f the parties ap|>earing,
only the bank stood to profit by a judgment
in favor of the named plaintiff." hi. 537
P.2d at 525. The nominal plaintiff, a trus-
tee, was not charged with any portion of
the fees awarded since it was not the real
party at interest. In the instant case, how-
ever, Carlstrom was not the only party who
stood to profit from the superior court's
affirmance of the grant of a special excep-
tion; the Board of Adjustment had an in-
terest in seeing its decision upheld—that of
protecting the public interest in having zon-
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ing ordinances enforced—and was therefore
more than a nominal party to the action.*

The superior court's exclusion of Carl-
siroin from any obligation to pay attorney's
fees appears to have been based in pari on
this courtV. decision in Girves v. Kami Pe-
ninsula Borough. 53d P.2<l 1221 (Alaska
1975). In that case we held that it was
unfair to impose attorney's fees on a plain-
tiff who had relied upon an attorney gener-
al’s opinion which was held to be invalid.
If. the case before us now, Carlstrom relied
on a P.U.D. ordinance which was found to
be invalid, and to assess him for fees would
also be unfair. In light of the Girves case,
it is clear that the superior court did not
abuse its discretion by charging only the
City with the judgment of fees.

AWARD OF FULL AMOUNT OF
FEES INCURRED

At the lime that the superior court over-
turned the Board of Adjustment’ decision,
the McCabes moved for attorney's fees in
the amount of $4,612.50. This requested
amount was calculated at 92/« hours at $50
per hour and, according to the attorney’s
accompanying affidavit, rep seated com-
pensation for the total amount of work she
performed in the case. Judge Carlson
granted the entire amount requested.

The City argues that if the McCabes were
to lie compensated at all, they should only
have been partially compensated. The
McCabes respond by citing Palfy v, llice,
473 1’.2d 606 (Alaska 1970, for the proposi-
tion that the court may reasonably award
attorney’s fees which are commensurate
with Lhe actual amount of legal work per-
formed by the attorney in the case. This
interpretation of Palfy is presumably based
on our consideration of the amount of legal
work involved in that case in deciding that
the award of attorney’s fees was too low.

H See Hoard of Adjustment of City of Fort
Worth v. Stovall, 147 Tex. 30(1. 210 S.vV.2d 171
(Tex. KMI)) in wliigli lhe court, quoting Irom
Rommcll v. Walsh, 127 Conn. 155 15 A.2d 6
(Conn.1940), staled:

(T]he function of protecting and advancing
the public interest in establishing and main-
taining a proper and adequate coning system

CMX ("M Hxfi

However, ii is unconvincing in light of this
court's recent decisions in Malvo t. Penney,
512 1*21 575 (Alaska 1973) and ('onhnenlal
Insurance I ninpany v United Stairs Fideli-
ty timl Guaranty Company, 552 P.2d 1122
(Alaska 1976).

(20, 111 In Malvo, we held that the trial
court abused its discretion by automatically
awarding the full amount of attorney's fees
incurred by the prevailing party. This
holding was based on the underlying pur-
pose of Rule 82 "to partially compensate a
prevailing party for the costs and fees in-
curred where such compensation is justified
and not to penalize a party for litigating a
[claim in] good faith.” 512 P.2d at 588. In
Continental, we extended the Malvo partial
compensation rule to cases in which the
award of full fees was not automatic but
instead was made after the trial judge con-
sidered the progress of the case. We held
in Continental that since the losing party's
claims were not "frivolous, vexatious, or
devoid of good faith” and did not "in any
way unreasonably [prolong] the litigation,"
the award of full attorney’s fees must be
set aside.5 In the instant c;ise, the City was
litigating a good faith claim in attempting
to uphold the G A.A.B. ordinance regulating
F.U.D.s, and, were it not for the public
interest nature of this case, an award of
full attorney’s fees would ordinarily be set
aside under the reasoning of Continental.
We find, however, that requiring a court to
award an amount less than that which con-
stitutes full compensation is contrary to the
rationale of decisions in Gilbert v. State,
su[>ra, and Girves v. Kenai Peninsula Bor-
ough, supra. In those cases, we held that
since it was not the purpose of Rule 82 to
penalize plaintiffs who in good faith l:t>jate
important public questions, such plaintiffs,
even if unsuccessful, should not be charged
with attorney’s fees. It ‘allows that the

is entrusted to certain hoards, who, in that
respect, exercise a large discretion

[(Decuosc of the function they perform they
should represent the public interests entrust-
ed to them in appeals taken from their deci-
sions. 216 S.W,2d at 174.

9. 552 I'.2d at 1129
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successful public interest plaintiff, acting as
a "private attorney general,” should not lie
penalized bv Rule 82 by failing lo receive
foil compensation for the costs of litigating
issues of public importance. We hold,
therefore, that the trial court may, in its
discretion, award full attorney's fees to
public interest plaintiffs. The award of full
attorney’s fees against lhe City is thus AF-
FIRMED.

RABINOWIT2, Justice, with whom ER-
WIN, Justice, joins concurring.

While 1agree with the court’s disposition
of this matter, | disagree with the court’s
treatment of the "capacity to he assessed"
issue. The majority reasons that since the
Board of Adjustment was accorded full par-
ly status in Munroe v. City Council for City
of Anchorage, 515 P.2d 135, reh'g granted
and opinion modified, 547 P.2d 839 (Alaska
1976), it is capable of foil party status in
Lhe instant case and has the capacity lo be
assessed attorney's fees. | think it is neces-
sary to examine those factors which set a
zoning hoard apart from other quasi-judi-
cial administrative hoards and thus compel
the decision that the zoning board in the
case at bar should be assessed attorney's
fees,

Many quasi-judicial administrative
boards, such as the Workmen's Compensa-
tion Board, are charged with adjudicating
the rights of individual parties according lo
the terms of administrative law. However,
the zoning board’s duties go far beyond
determining the relative rights of the par-

I. In explaining the difference between the dis-
cretion exercised by an administrative agency
in promulgating rules and adjudicating rights,
une commentator has noted that when an agen-
cy is adjudicating rights, lhe discretionary pow-
er is more subtle.

|Algcncios engaged in adjudication may he
enabled to exercise their discretionary pow-
ers to reach results which go far beyond, and
which may even lie quite at odds with the
underlying legislative pu pose. It is not
meant to imply that agencies always stretch
the legislative fabric. However, the freedom
lo exercise discretion ill deciding individual
cases on a basis of ad hoc adjudication may

tics in quasi-judicial proceedings; lhe zon-
ing hoard is granted a large degree of dis-
cretion to be exercised in the p.dflic inter-
est. That discretion is particularly obvious
in cases sueh as the one al bar where a
party is seeking a variance or special excep-
tion to a zoning ordinance.l The exercise of
the zoning hoard's discretionary authority
may seemingly involve only a few individu-
als, but the impact of its decision may he
felt by the entire community. In explain-
ing its decision that the zoning hoard in-
volved had sufficient party status to main-
tain an appeal from a lower court reversal
of its decision, the Connecticut Supreme
Court stated;

In some appeals from administrative
hoards the question at issue is of conse-
quence only to certain parties who will be
directly affected, as, for example, where
the public utilities commission is called
upon to apportion Itetween a municipality
and a railway company the cost of the
construction of a highway bridge over a
railway track. . . ‘'n other cases,
however, there is a definite public inter-
est to be protected. This is true, fur
instance, of many orders of the public
utilities commission, and is particularly
true with respect to zoning regulations.

While [zoning] hoards have or-
dinarily no corporate existence its such
hut art: merely agencies of the municipal-
ity, and while they have no direct interest
in this litigation, it would he a logical
cjnclusion that liecau.se ol the function
they perform they should represent the
public interest entrusted to them in np-

cnahlc (hem at times to r’ad new and tinait-

(icipated meanings into legislative language,

when the agency heads feel that the accom-

plishment of their broad social purposes will
lie furthered ‘.hereby.
I. K Cooper, State Administrative l,aw I.'t
(1965).

The potential tor variance from the stated
purpose is even greater m situations like the
one at bar where a hoard is being requested lo
grant special exceptions to particular parties.
In such circumstances it is appropriate to grant
the hoard full party status and, when its deci-
sion is not upheld, to grant an award of attor-
ney's fees against it.
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peals taken from their decisions.2 (cita-

tion omitted/
Representing the public interest in appeals
from its decisions may often imply justify-
ing its decision. Because of the extent of
its discretion, the zoning beard has a far
greater interest in attempting to uphold its
decision than does a quasi-judicial adminis-
trative body like the Workmen's Compensa-
tion Board and thus should lie granted full
parly status. Given these factors, | con-
clude that it is appropriate for the zoning
board to be accorded full party status and
assessed attorney's fees in the instant case.

BOOCHEVER, Chief Justice, dissenting.

I do not believe that attorney's fees
should have been awarded against the City
in this matter. When a city or administra-
tive body actively participates in an ap|>eal
from its decision, it should he regarded as a
party for the purpose of awarding fees.
Where, however, it is a mere nom'nal par-
ticipant, attorney’s fees should not he
awn, Jed either for or against it.1

At the outset, the City of Anchorage
heard the aj>K»! from the Planning and
Zoning Commissio ¢ in a quasi-judicial ca-
pacity. On the subsequent appeal to the
superior court, if was properly named as a
party. If it had deemed that the public
interest required it to advocate a particular
position, the City could have actively partic-
ipated in the appeal,1 Here, however, the
City apparently decided that there were no
significant municipal interests justifying
opposition to the appeal. The only party
who actively disputed the contentions raised
by tin McCabes was Mr. Carlstrom, who
was primarily interested in the construction

2. Hnnuncll v, Walsh, 127 Conn 10. 15 A 21 (i, it
(MHO). Accord, Zimmerman v. Kramer, 2!)
Misc.2d 113, 217 N Y.521 438 (Sup.Ct.IDOI);
Hoard ol’ Adjustment v. Stovall, 147 Tex 300,
210S.W.2.1 171 (11)45). See generally Simpson
v, Kennedy. 327 A.2d 7(i3 (Del Super. 11)74);
lloyd & Usher transport v. Southern lank
| ines. Inc., 320 SAV 2d 120 (Ky.1050).

For example, it is customary not to assess
lees against lhe Alaska Workmen's Compensa-
tion Hoard when It does not actively participate
itt appeals from its awards although it L named
as , p.ttiy. See, e. g, Alaska Workmen's Cum-

of the planned unit development. Under
these circumstances, he was the one who
lost on the appeal; and, in my opinion, the
costs and attorney’s fees should have ac-
cordingly been awarded against him rather
than the City.

| also differ from the majority in regard
to the court's role in public interest litiga-
tion. The opinion seems to take the jiosi-
tion that such litigation should be actively
encouraged. In my view, our function is
not to encourage litigation of any sort. On
the other hand, | believe that we should
strive to prevent our courts from becoming
inaccessible, as a practical matter, to those
who seek to vindicate rights shared by the
public. ~This concern is similar to that
evinced by the Supreme Ccurt in Newman
c¢. P/ggio Park Enterprises, Inc., 390 U.S.
400, 81 S.Ct. 0(54, 10 L.Ed.2d 1263 (1908).
The Court noted that few parties would he
in a |[M)silion to advance the public interest
if successful plaintiffs were routinely
forced to hear their own attorney's fees.
For similar reasons, | agree that in appro-
priate cases, it is proper to deny an award
of fees against an unsuccessful plaintiff.3
Moreover, where a sufficient public interest
is involved, it may he appropriate to award
full attorney's fees to a successful plaintiff
to the extent that they are reasonable.

In any "public interest" litigation, the
plaintiff must also have some direct and
immediate inter.'0' J Moreover, in most liti-
gation, a party can usually contend that his
position represents some public interest.
For example, a plaintiff in an automobile
collision case cs.. say that he is promoting
the public interest in preventing negligent
driving. Although sjHicific standards for

pensation Hoard v. Marsh, 550 P.2.1 805 (Alas-
ka 1970); Vetter v. Alaska Workmen's Cor.-
pensation Hom'd, 524 1‘.2il 204 (Al-.-ka 1974).

2. <. Monroe v. City Connell lor the City ol
Anchorage, 545 1*21 105, opn on reheartnp,
547 1Y2.1 839 (Alaska 1970),

3. See Glllicit v. State, 520 1*2d 11 Il (Alaska
1974),

4. Sierra Chib v. Morton, 405 U.S. 727. 732 30,
92 S.Ct. 1301, 31 t..E<l.2d 030. 041 42 (1972),
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determining whether the re«liiisiLo public
interest exists have not been articulated, a
few general principles do emerge from
those cases where the issue has lieen raised.

Where the sums at stake in the contro-
versy are sufficiently large to prompt suit
regardless of the public interest, an award
of attorney's fees against the losing party
has been found reasonable. In such cases,
the concern that fear of expenses will sig-
nificantly deter citizens .'rom litigating
questions of general interest to the commu-
nity is inapplicable. Mabil Oil Co . V.
Local Boundary Comm., 518 P.2d 92, 109
(Alaska 197-1). Similarly, questions which
primarily affect the rights of the parties
before the court lack the requisite public
character lo prohibit an award, even if
some public or constitutional issues are in-
volved. -Munrac v. City Council for the City
of Anchorugc, Supra (challenge to denial of
application for special exception to applica-
ble zoning ordinances); Kelly Supply Co,,
Inc. v. City of Anchorage, 516 P.2d 1208,
1211 (Alaska 1972) (challenge to refusal lo
permit nonconforming use).

In each case, the court must weigh the
private motivation for the lawsuit against
the extent of the public interest involved.
Here, as owners nf property adjoining the
proposed development, the McCabes bad a
significant personal interest. While their
interest was doubtlessly shared by others in
the neighlmrhood, and to some extent gen-
erally by others in Anchorage, it hardly
manifests the same degree of public impor-
tance as the residency requirement for can-
didates for political office,5 prohibiting ra-
cial discrimination in restaurants * or en-
forcing compliance with federal statutes in
construction of highways.7 \s in MUNIOC v.
City Council for the City of anchomgc, the
private property interests of the McCabes
appear tlx; paramount motivation for the
lawsuit, while the public interest seems of
somewhat marginal significance. Accord-
ingly, 1 would remand for a mloterminn-

5. Gilbert, supra.

(.. Newman v. Plppie Purk Enterprises, Inc., su-
pra.
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Lion of reasonable attorney's fees sufficient
to partially compensate plaintiff.'l

Richard J. HERSCHER, Appellant,
V.

STATE of Alaska, DEPARTMENT OF
COMMERCE, Appellee.

STATE of Alaska, DEPARTMENT OF
COMMERCE, Cross-Appellant,

V.
Richard J. IIEKSCHER, Cross-Ap|>cllee.
Nos. 2927, 2967.

Supreme Court of Alaska.

Sept. 9, 1977.

The Superior Court, Third Judicial Dis-
trict, Anchorage, Klixrn II. Lewis, J., af-
firmed decision of Board of Fish and Came
revoking hunter’s license as a guide for
violation of fish and game regulations. The
Supreme Court, Dimond, J. pro tom., held
that: (1) authority was vested in Board to
revoke hunter's guide license for violations
of regulations relating to transferring a
Irear from an unregistered camp ami trans-
porting a bear hide without a skull; (2)
proprietary interest of hunter in his guide
license was of sufficient importance lo war-
rant protection under constitutional re-
quirements relating to due process; (2) pro-
hibited conduct was sufficiently set forth
and determined according to objective stan-
dards where it was clearly alleged in accu-

7. La Raya Unlda v. Volpe, 57 F.R.D. 8M (N.I).
Cat. 1972).

H.  Malvo v. J. C. Penney Co., Inc., 512 |'.2d 575
(Alaska 197.1),
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President Kerttula referred A Report on the Department
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December 15, 1982 to the Judiciary Committee on

March 8.

This report was not received In this office until this
date. Please return A Special Performance Report on
the Department of Health and Social Services, State
Office of Alcoholism and Drug Abuse unless the

Judiciary Committee 1iIs interested iIn retaining this

Enel: 1
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PURPOSE OF THE REPORT

In accordance with the provisions of Alaska Statutes
24.20.271(1) and 44.60.050 (Sunset Legislation) an
examination of the Alcoholic Beverage Control Board was
conducted to determine whether there iIs a demonstrated need
to continue liquor regulation iIn 1ts present form. To
determine that need we reviewed Board activities for Fiscal
Year 1982 to see if the Board has been operating iIn an
efficient and effective manner.

AS 44.66.010 specifies that the Alcoholic Beverage Control
Board wilL terminate on June 30, 1983, but will continue
until June 30 of the following year for the purpose of
concluding i1ts affairs. This report should be considered
during the legislative oversight function iIn determining
whether the Board should be allowed to terminate, be
reestablished iIn its p; -sent form or be reestablished iIn a
modified form.

STATE OF ALASKA -1- DIVISION OF LEGISLATIVE AUDIT



ORGANIZATION AND FUNCTION

In 1933 the Territorial Legislature created the Board of
Liquor Control with full power, authority, and control to
prescribe (1) rules and regulations to govern the manufac-
ture, barter, sale and possession of iIntoxicating liquors,
(2) qualifications of those engaged iIn that business, and
(@ license fees and excise taxes. The present Alcoholic
Beverage Control Board (hereinafter referred to as the ABC
Board or the Board) was established iIn 1959, and the same
broad powers and duties conferred on the Board of Liquor
Control were transferred to the new ABC Board at that time.

Members are appointed for three-year terms by the Governor
and serve at his pleasure subject to confirmation by the
Legislature, Membership is limited by statute to five
persons (two liquor industry representatives, three non-
industry representatives). A director, also appointed by the
Governor, serves as executive officer and is responsible for
enforcement of Title 4 liquor laws and regulations developed
by the Board. Although h» is not a member of the Board, the
director may cast a tie-leaking vote.

The ABC Board is a regulatory, quasi-judicial agency, vested
with the powers, duties, and responsibilities for the control
of alcoholic beverages, including the power to propose and
adopt regulations, and to hear appeals, The Board may

order the director to issue, renew, revoke, transfer, or
suspend licenses and permits.

Title 4 prescribes the type of licenses, fees, and specific
activities allowed under each license classification (see
schedule of license types and fees iIn Appendix C). Fees are
payable at the time of application and are not reduced or
prorated in rny way for periods less than the statutory
calendar year. To renew an already existing liquor license,
the application must be filed (and the corresponding fees
paid) on or before February 28.

The staff of the ABC Board is divided into three major
functions: administration, Hlicensing, and enforcement. A
brief description of the services provided by those functions
follows:

Administration. The director of the ABC Board provides all
administrative support needed by the Board including overseeing
all staff functions, preparing budget documents, and directing
the preparation and implementation of administrative and

public hearings, and directing special enforcemert iInvestiga-
tions.

STATE OF ALASKA -3- DIVISION OF LEGISLATIVE AUDIT



Licensing. The licensing staff currently consists of three
full-time employees responsible for issuing and receiving
application forms, maintaining records and files for all
licenses, collecting fees, issuing all licenses and permits
authorized by the Board, and answering inquiries from the
general public on routine licensing matters.

Enforcement. The ABC Board currently employs five inves-
tigators - three operating from the Anchorage central office,
one operating from the Fairbanks field office, and one
operating from the Juneau field office. One Anchorage
Investigator position is vacant. Services provided include
(D) surveillance and inspections of licensed premises, (@)
investigations to obtain information to be used in criminal
and civil proceedings andinvestigations into suspected
licensing violations, (3) public appearances relating to ABC
laws and regulations, and (4) assisting the licensing staff
in handling inquiries from the general public.

STATE OF ALASKA -4 - DtVISION OF LEGISLATIVE AUDIT



REPORT CONCLUSION

Policy Issues

This review contains policy issues raised as a result of our
evaluation of various Board practices. The final policy
decisions affecting those practices are not within the scope
of this review but require legislative consideration. In
debating these decisions the legislative oversight
committees should take into consideration the findings and
alternatives presented in this report, so that the potential
impact of the policy changes can be evaluated.

Report Conclusions

Title A of the Alaska Statutes established the ABC Board to
control the manufacture, barter, possession and sale of
alcoholic beverages in the State iIn order to protect the
public®s health, safety and welfare. We believe this
control should continue to exist, however, it IS our
opinion, the ABC Board has not met its mandated enforcement
responsibilities of Title A of the Alaska Statutes. We
recommend the ABC Board reevaluate its interpretation and
application of the enforcement requirements of Title A.

STATE OF ALASKA -5- DIVISION OF LEGISLATIVE AUDIT



(Intentionally left blank)

STATE OF ALASKA -6 - DIVISION OF LEGISLATIVE AUDIT



FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The Alcoholic Beverage Control Board should reevaluate its
interpretation and application of the enforcement
requirements of Title 4. -

Alaska Statute 04.06.075 .states that the director of the ABC
Board shall enforce Title 4 and regulations adopted by the
Board. Title 4 also provides that a person who violates a
provision of the Title or adopted regulations is guilty,
upon conviction, of a class A misdemeanor. To enable the
Director and enforcement personnel to accomplish this task,
Title 4 also provides for the exercise of peace officer
powers, upon concurrence of the Commissioner of Public
Safety.

Although these statutes clearly show that the ABC Board is
mandated to enforce Title 4, i1t is ABC"s opinion the primary
responsibility for enforcement rests with State and local
law enforcement agencies. As a result, few criminal
complaints have resulted from ABC enforcement activities.
During Fiscal Year 1982, only eight criminal complaints were
filed, five of which were originated by ABC personnel.

The ABC Board utilises a Notice of Violation to communicate
to licensees that a violation allegedly occurred. However,
Notices of Violation of and by themselves carry no penalty.
Again, the ABC Board relies primarily on State and local lav;
enforcement agon ;ies to provide information to generate a
Notice. Over 60 percent of the Notices issued during Fiscal
Year 1982 wore the result of work performed by local law
enforcement agencies.

State and local lav; enforcement agencies are required to
investigate and report violations of Title 4 to the ABC
Board. However, this responsibility is only a small part of
their total criminal enforcement: responsibilities iIn the
State of Alaska. As a matter of priority, these agencies
cannot devote sufficient time to the enforcement of Title 4.
Therefore, this responsibility must and does rest with the
ABC Board.

It 1s our opinion that the ABC Board should reevaluate its
interpretation of the enforcement responsibilities of Title
4 and, within staffing limitations, reconsider the direction
of current ABC enforcement efforts.
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Recommendation No. 2

The Office of che Governor should keep appointments to the
Alcoholic Beverage Control Board current and staggered as
required by AS 04.06.030.

During our review of appointments to the ABC Board we noted
the following exceptions:

1. Past appointments to the Board have not been made in
accordance with the provisions of AS"\04 .06 .030 (b) which
requires the Governor to fill vacancies to unexpired
terms within 30 days of the vacancies. Our review of
appointments showed one position remained vacant for 92
days and another position was vacant for 152 days.

2. AS 04.06.030(a) requires appointments to be overlapping
terms of 3 years. We found that the terms of two
member* will expire on January 3.1, 1984, and the terms
of two other members will expire January 31, 1985.

We recommend the Office of v.he Governor appoint new members
or reappoint current members, to vacant ABC Board seats in a
timely manner and in compliance with AS 04.06.030. We also
recommend that the appointment terms be staggered as
required by law.

We further recommend the Office of the Governor establish a
talent pool for Board appointments. The concept of a talent
pool 1is to have a list of persons available and desiring to
serve as a Board member. Many sources exist in the State to
establish such a pool. Ligquor industry associations could
be requested tc provide a .List of members who would like to
serve as an industry representative on the Board.
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ANALYSIS OF PUBLIC NEED
Limited Analysis

The following analysis indicates both positive and negative
attainments of the ABC Board and how its activities relate
to the public need factors defined by AS 44.66.050. This
-ir-cilysis is not intended to be comprehensive in nature.

I . The extent to which the board, commission or
program has operated in the public interestT

Public protection gained through licensing to
control liquor manufacture and traffic has been
adequately provided by the ABC Board. However,
the Board is also charged with enforcement of
the alcoholic beverage control laws, rules, and
regulations. As previously documented in this
report, it is our opinion the ABC Board has not
met its statutory responsibilities in protecting
public health, safety, and welfare (see
Recommendation No. 1).

. The extent to which the operation of the board,
commission, or agency program has been impeded"®
or enhanced by existing statutes, procedures,
and practices which it has adopted, and any
other matter, 1including budgetary, resource, and
personal matter.

The 1980 revisions to Title 4 have, for the most
part, been beneficial to the operation of the
ABC Board. However, those sections which deal
with suspension and revocation of licenses and
permits place severe restrictions upon the
ability of ABC to suspend and revoke licenses
for the illegal act of licensee employees.

The Board 1is also restricted in meeting its
statutory responsibilities in protecting the
public health, safety and welfare by the sine
of the enforcement staff which consists of one
agent in Juneau, one in Fairbanks and three, 1in-—
cluding a supervisory agent in Anchorage.
Including the supervisory agent, there are only
five agents with inspection and enforcement
responsibilities for 1,483 licensed premises.
However, one other Anchorage Investigator posi—
tion 1is vacant.
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V.

VI.

Theextent to which the board, commission or agency
has recommended statutory chaages which are gener —
ally of benefit to the public interest.

The 1 st major revisions to Title of the Alaska
Statutes were the result of action by the 1980
session of the Legislature. The ABC Board partic—
ipated in the process of developing those revisions.

Theextent to which the board% commission or agency
has encouraged interested persons to report to it
concerning the effect of irs”regulations and deci—
sions on the effectiveness of service, economy of
service, and availability of service~which it has
provided.

The ABC Board has met an average of ten times during
1980 and 1981. During each year they have met at
least once in each oc rho four judicial districts.
Each meeting has been adequately advertised and

open to all interested persons. Staff of the ABC
Board are located in Anchorage, Juneau and Fairbanks
and are available to answer inquiries of the general
public during all normal business hours. We believe
this has provided an adequate Tforum for allowing
public input on Board regulations and decisions.

The extent: to which the board, commission, or
agency has encouraged public participation in the
making of its regulations and decisions.

As noted in 1V above, the Board has provided an
adequate Tforum for obtaining input from the public.

The efficiency with which public inquiries or
complaints regarding the activities of the board,
commission or agency fTied with it, with the
department: to which a board-or commission 1is
administratively assigned” or with the office of
the ombudsman have been processed and resolved.

As noted in past reviews the number of formal
hearings continue to be few in number. However,
the ABC Board has the authority to hold its own
hearings on protests which it exercises as a part
of its regularly scheduled meetings, Hearings in
this manner have been accomplished in a timely
manner since the Board meets at least ten times
each year.

-10-
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VIL.

VIIL.

1 X.

The extent to which a board or commission which
regulates entry into an occupation or profession
has presented qualified applicants to serve the
public.

Our review of licensing activity of the ABC Board

to determine whether all statutory qualifications

of licensees were being met revealed no exceptions
The Board has therefore, presented qualified appli
cants to serve the public.

The extent to which state personnel practices,
including affirmative action requirements, have
been complied with, by the board, commission, or
agency to its own activities and the area of
activity or interest.

No discrepancies were noted during our review of
the ABC Board affirmative action program.

The extent to which statutory, regulatory, budget—
ing, or other changes are necessary to enable the
agency, board or commission to better serve the
interests of the public and to comply with the
factors enumerated in this subsection.

Please refer to I and Il above and to the previous
section, Findings and Recommendat ons.
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APPENDIX A

STATE OF ALASKA
DEPARTMENT OF REVENUE

ALCOHOLIC BEVERAGE CONTROL BOARD
REVENUE COMPARED WITH EXPENDITURES
Fiscal Years 1930, 1931 and 1932
(UNAUDITED)
(Note 1)
1930 1981 1982
Revenue (See Schedule 1) $1,028,932, $1,494,4 89 $1,548,393
\
Expend ltures (433.121) V (556.589) (562,173)
Excess of Revenue Over Expenditures S 545.861 $ 937.900
Schedule 1
Revenue Collected
Types of License 1980 1981 1982
Liquor License Application 76,050 83,250 86,350
Pub 494 100 400
Beverage Dispensary 501.350 771,050 773,200
Club 24 ,650 39 ,300 39.300
Common Carrier 14,150 25,800 29,050
Rcstanrant 44,250 60,750 69 ,600
Road house 3,250 - 0- -0-
Retail Store 248.350 330,700 335,400
Wholesale General 79,500 138,500 156,000
Wholesale Malt Beverage 15,300 13,200 21 ,600
Miscellaneous (Note 2) 21.138 31 .639 37.493
Total $1,023,932
Note 1
This rovenue/oxpondlture comparison was prepared from available records and
discussions with ABC Board personnel. The records were not audited us and
accordingly we do not express an opinion on the ABC Board Revenue Compared
with Expenditures, nor the Schedule of Revenue Collected.
Note 2
Includes rccrent lonal-slle licenses, caterer®"s, special events and conditional

contractor™s permits.
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APPENDIX B

STATE OF ALASKA

DEPARTMENT OF REVENUE

ALCOHOLIC BEVERAGE CONTROL BOARD

NUMBER OF LICENSES BY TYPE
Fiscal Years 1980,

Tvpes of License

Pub

Beverage Dispensary
Club

Common Carrier
Restaurant

Roadhouse

Retail Store

Wholesale General
Wholesale Malt Beverage
Miscellaneous (Note 1)

Total

Note 1

Includes recreational-site

STATE OF ALASKA
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1981 and 1982

1980

607
61
64

146
20

431
16

6

10

13-63

licenses,
and conditional contractor®s permits.

1981

620

63

72

182

438

15

7

9

1407

caterer's,

1982

634
65
88

215

445

16

12

1483

special events
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Source
Application Fee

Beverage
Dispensary

Restaurant or

Eating Place

Club

Bottling Works

Brewery

Winery

Package Store

STATE OF ALASKA

APPENDIX C

STATE OF ALASKA
DEPARTMENT OF REVENUE

ALCOHOLIC BEVERAGE CONTROL BOARD
DESCRIPTION OF LICENSE TYPES AND FEES

Description

For each license application.
To sell or serve on the
licensed premises alcoholic
beverages for consumption on
the licensed premises only.

To sell beer and wine for
consumption only on the
licensed premises.

To sell alcoholic beverages
for consumption only on the
licensed premises.

To operate a bottling works
where beer and wine may be
bottled and sold.

To operate a brewery where
beer is manufactured and
bottled or barreled for sale.

To operate a winery where wine
is manufactured and bottled or
barreled for sale.

To sell alcoholic beverages to
a persvjn in response to a
verbal solicitation for
purchase received from the
person present on the

licensed premises or in
response to a written
solicitation made by a person
known to the licensee for a
purchase to be received by the

person making the solicitation.
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Annual
$ 50

1,250

300

600

250

500

250

750

DIVISION OF LEGISLATIVE AUDIT

Fee



Source

Retail Stock

General
Wholesale

Wolesale Malt
Beverage
and Wine

Distillery

Community Liquor

Commo n
Carrier
Dispensary

Recreational
Site

STATE OF ALASKA

Description Annual

To sell the remaining stock of $ 100
a package liquor store when

the owner wishes to close or

terminate business. Sale may

only be to licensed persons.

To sell alcoholic beverages 1,000
in the original package, and

wine 1in bulk, in quantities

of not less than five gallons

to holders of licenses.

To sell malt beverages and 200
wine in the original packages

in quantities of not less

than five wine gallons to

holders of licenses.

To operate a distillery where 500
alcoholic beverages are

distilled and bottled or

barreled for sale.

Authorizes a municipality to 1,250
operate a beverage dispensary
or a package store or both 750

subject to the same

conditions and fees applicable
to beverage dispensary or
package liquor store licenses.

To sell alcoholic beverages for 350
consumption aboard a vehicle,

boat, aircraft, or railroad

buffet car licensed by the

State or federal agency for

passenger travel.

To sell beer and wine at a 400
recreational site during and one

hour before and after a

recreational event which 1is

not a school event, for

consumption on designated

areas at the site.

-17-
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Fee

First $100,000
of sales plus

$500 - 10,000

on additional

sales

First $20,000
of sales plus
$300 - 10,000
based on
additional
sales

Beverage
Dispensary
Package
Store

Per vehicle,
boat, aircraft
or railroad
car



Source Description Annual Fee

Pub To sell beer and wine for $ 400
consumption only at
designated premises located
on the campus of an accredited
college or university.

Caterer Authorizes the nolder of a 50
beverage dispensary license”
to sell or dispense alcoholic
beverages at conventions, e
picnics, social gatherings,
sporting events or similar
affairs held off the holder®s
licensed premises.

Special To sell or dispense beer or 50 Per
Events wine for consumption at

designated premises for a

specific occasion and limited

period of time. Only a

nonprofit organization may

acquire the permit.

Condi tional ~j sell beer or wine for 600
Contractor consumption only on designated

premises for one year from

the date of issuance of the

permit at construction sites

which are located outside a

city and inside the boundaries

of a military or naval

reservation.
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BILL SHttHtLU, CUVEHNUK

nilPAHTMEIVT OF REVEIVIJE PCICH S

JUNEAU. ALASKA 99811
orncC Of m commission* PHONE: (907) 465-2300

March 2, 1983

Mr. Gerald !. Wilkerson, CPA
Legi si ati ;» Audi tor

Division ot Legislative Audit
Pouch W

Juneau, AK 99811

Dear Mr. Wilkerson:

This letter is in response to your Recommendation No. 1 contained 1in
your preliminary audit report of the Alcoholic Beverage Control Board
dated December 15, 1982.

Without generating a lengthy dissertation about staff and budgetary
limitations, utilization of present staff, and administrative/judicial
due process, we generally believe ycur recommendation has men"t.

However, 1if we understand your perception of enforcement by the board to
be criminally oriented, under present law heavy reliance on other state
and local law authority 1is required, and no single agency could fill a
void which the report implies exists.

The board at each and every monthly meeting evaluates its enforcement
function through granting or defying license applications, sitting in
informal conference, and reviewing hearing officer decisions. The board
has scheduled "workshop"™ sessions during its twc "day April meeting 1in
Juneau and will review law and regulations in lirht of your opinion.

Thank you for the opportunity to respond.

Robert Di, Heath
Commissioner of Revenue

cc: Patrick L Sharrock, Director
ABC Board

ABC Board Members
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Mr. President:

The Committee un has had

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ ] dopass [1 do not pass

[ ] do pass with attached amendments(s)

] same title

[ 1 replace with CS for [ 1 new title

and recommends

[ 1 AND attaches a "Letter of Intent” [ 1 New Fiscal Note
[ 1 reports it back without recommnda tion

I ] vreferred to the Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

CHAIRMAN



DRAFT
COMMITTEE LETTER OF INTENT
ON
CS FOR SENTATE BILL 228 (JUDICIARY)

In the Legislature of the State of Alaska
13th Legislature - 1st Session

The purpose of Senate Bill 228 is to extend to the Metlakatla
Indian Community the benefits of two ongoing state revenue sharing
programs, the Municipal Assistance Fund, AS 43.20.016, and the
Municipal Tax Resource Equalization Program, AS 28.88.010 et segq.
Under existing state law, the Metlakatla Indian Community is not
eligible to participate in these programs because it is not tech-—
nically a state-law "municipality."” Senate Bill 228 applies only
to the Metlakatla Indian Community and does not affect the legal
status or rights of any Indian Reorganization Act entities, tradi—
tional councils or village or regional corporations organized
under the Alaska Native Claims Settlement Act.

The Committee believes that 1in fairness the Metlakatla Indian
Community must be distinguished from other Native organizations 1in
Alaska with respect to ate revenue sharing. The Metlakatla
Indian Community has a legal status in Alaska that 1is absolutely
unique. Because the Metlakatla Indian Community elected to forgo
the benefits of the Alaska Native Claims Settlement Act, the res—
ervation status of the Annette Islands Reserve wa? preserved.
Metlakatla was the only reserve in Alaska to make this cht ice.
Thus section 19 of the Alaska Native Claims Settlement Act extin-—

guishes all previously existing federal Indian reserves in Alaska



but specifically excepts the Annette Islands Reserve. As a feder—
al Indian reservation, located on federal trust land, the
Community cannot incorporate under state law.

It is true tha\: the Metlakatla Indian Community is eligible
for various federal assistance programs made available to tribes
throughout the United States. However, the Metlakatla Indian Com—
munity enjoys no special advantage vis-a-vis other Alaska Native
groups 1in this regard. Section 2(c) of the Alaska Native Clai;us
Settlement Act provides that the Act does not diminish the respon—
sibility of the federal government to Alaska Natives and Alaska
Native groups. The various federal statutes extending benefits to
Indian tribes have therefore been amended to provide that the term
"tribe" includes the traditional councils, the Indian Reorganiza-—
tion Act entities, and the village and regional corporations
located in Alaska. These entities, as well as the Metlakatla In—
dian Community, therefore receive federal aid under the Indian
Self-Determination Act and other federal programs. Unfortunately,
this federal aid for Indian entities throughout the United States
has substantially eroded. According to the Bureau of Indian Af—
fairs, the federal cutbacks in Indian programs under the Reagan
administration have averaged 45%. The Metlakatla Indian Community
must now look to other sources for funding.

With respect to state aid, the Metlakatla Indian Community is
at a special disadvantage compared to non-Native and predominately
Native communities in Alaska. The Metlakatla Indian Community

provides substantial governmental services for the approximately



1300 persons who reside on the Annette Islands Reserve, 1including
both members and non-members of the Community. Itf governmental
expenses are commensurate with these responsibilities, averaging
approximately $1.7 million per year. But because the Metlakatla
Indian Community is chartered under federal, not state, law, it 1iil
not eligible for the state revenue sharing benefits that are ex-—
tended to other Alaska communities. In contrast, the other Native
communities, in Alaska, at least those of a size comparable to
Metlakatla, are incorporated under state law and the Alaskans res—
ident there enjoy the indirect benefits of state revenue sharing.
For example, the City of Hydaburg is organized as a first class
city and is eligibile to receive state revenue sharing. At the
same time, this predominately Native community also receives sub-—
stantial federal benefits, under the Indian Self-Determination Act
and other programs, because of the presence there of the Haida
Corporation, an ANCSA village corporation, and the Haida Coopera-—
tive Association, an Indian Reorganization Act entity set up
pursuant to section 16 of the Indian Reorganization Act. The Met—
lakatla Indian Community 1is eligible to receive the federal hut
not the state benefits,. Senate Bill 228 will eliminate this dis—
parity of treatment between state citizens by extending the state
revenue sharing benefits that other Alaska communities now enjoy
to the Metlakatla Indian Community.

At the Committee hearing, concern was expressed that the
phrase "local government," referring both to state law municipali—

ties and to the Metlakatla Indian Community, was unnecessarily



broad. The Committee has discussed this matter with legislative
counsel and recommends that this language be eliminated and that
the phrase "municipality and federal Indian reserve tribe" be used
to refer to the legal entities eligible for revenue snarin”™ under
these two state programs. The existing definition section, clari—
fying that the "federal Indian reserve tribe” refers only to

Metlakatla, should be retained.
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THE CITY AND BOROUGH OF JUNEAU

CAPITAL OF ALASKA
155 SOUTH SEWARD ST. JUNEAU, ALASKA 99801

LAW DEPARTMENT - 586-5242

June 13, 1983

The Honorable Robert H. Ziegler, Sr. -
Alaska State Senator
107 Capitol Building
Juneau, Alaska 99801

File: Legislature - 1983 - General Correspondence
Subject: CSSB 228 (C&RA) 7 *

Dear Senator Ziegler:

Following your telephone conversation this morning | reviewed CSSB
228 (C&RA) to determine whether it would have any effect on Juneau
area Indian tribes or the Indian-owned property on Willoughby Avenue
often referred to as the Juneau Indian Village or the village.

It is my reading of the bill, particularly in light of the 1intent
section, that it will have no effect on any Juneau area Indian tribe
or on the village. The bill affects only those Indian tribes located
on a "federally established Indian reserve”™ and there are no federally
established Indian reserves 1in Juneau. In fact, all Indian reserves
in Alaska except the Annette Island Reserve (Metlakatla) were revoked
by Section 19(a) of ANCSA.

The village is a 1964 townsite plat known as the Juneau Indian Village
Addition to the Juneau Townsite. The federal townsite trustee con-—
veyed property to Alaska Natives occupying property within the Juneau
Indian Village Addition by means of deeds entitled "Native Restricted
Trustee Deed.™ The deeds, pursuant to 43 USC 733, provided that the

land

shall not be alienated or encumbered without the
consent of the Secretary of Interior, and shall
not be subject to taxation, to levy and sale in
satisfaction of debts, contracts or liabilities,
or to any claim of adverse occupancy or law of
prescription

With the consent of the Secretary of Interior the restricted status of
much of the village property has been lifted and the property conveyed
to non-natives. The village 1is now a patchwork of restricted and

non-restricted titles. In any event, the village created by the Juneau
Indian Village Addition townsite plat was not then, and 1is not now,
a federally established Indian reserve and would not be affected by

CSSB 228 (C&RA).



The Honorable Robert H. Ziegler, Sr. Page Two

Re: CSSB 228 (C&RA) June 13, 1983

In reading sections 27 and 28, the addition of the phrase "Indian
tribe and™ to the sections of Title 29 being amended caused me some
concern over the fact that "Indian tribe"” was rot defined and could
be read to mean any Indian tribe. However, upon reading AS 29.95.020
(a), (b) and (c) as amended by sections 26 througi 28 of the bill, it
becomes clear that the term "Indian tribe" is limited to Indian tribes

qualifying for state aid under AS 29.88 and AS 29.89.

In summary, 7. do not believe the subject bill would have any effect
on the Juneau Indian Village on Willoughby Avenue nor on any Indian
tribe in the Juneau area.

Sincerely,

Gerald L. Sharp /"
City-Borough Attorney

GLS:jr

cc: Senator Bill Ray



STATEMENT IN SUPPORT
OF

SENATE BILL 228

Before the Senate Judiciary Committee

Presented by:

Steven S. Anderson
Attorney for the Metlakatla
Indian Community



SUMMARY STATEMENT
IN SUPPORT OF
SENATE BILL 228

Existing Alaska state law makes substantial sums of state
money available to local governments on an ongoing basis under
several legislative programs, the Municipal Assistance Fund, AS
43.20.016, and the Municipal Tax Resource Equalization Program, AS
28.88.010. At the present time, the Metlakatla Indian Community
does not qualify to participate in these programs because it 1is
not a "municipality"” as defined in these state statutes. Although
the Metlakatla Indian Community provides the same kinds of govern—
mental services as other local governments in Alaska, it is
organized under federal, not state, law, and 1is not a qualifying
"subdivision” of the State. Although Metlakatla has received
funding from the State of Alaska, that has been either through
special legislation, or because the State has held Metlakatla
eligible as an "unincorporated community."™ The money made avail —
able under the unincorporated communities programs, however, are
substantially less than those made available to organized local
governments and certain programs, like the Municipal Assistance
Fund, have not been extended to unincorporated communities at
all.

The purpose of Senate Bill 228 1is to extend the benefits of
these state revenue sharing programs to the Metlakatla Indian

Community. Although Metlakatla 1is organized under federal Ilaw,



it performs governmental functions that are closely analogous to
those performed by state municipalities, and the state citizens
resident there should receive the same indirect benefits.

The Metlakatla Indian Community is a federally-recognized In—
dian tribe located on the Annette Islands Reserve, which 1is the
only remaining federal i jaian reserve now existing 1in Alaska.
Section 19(a) of the Alaska Native Claims Settlement Act abolished
all Indian reserves in Alaska with the express exception of Metla—
katla. Metlakatla®s government 1is organized under the Indian
Reorganization Act of 1934, 25 U.S.C. & 476, which authorized In—
dian tribes throughout the United States to establish written
constitutions to formally organize their governments. The Metla—
katla Indian Community performs substantial 1local government
functions for the Reserve. The Community provides police and fire
protection, water, sewer, and electric services, and garbage col—
lection. Metlakatla®s twelve-man governing council passes civil
and criminal ordinances governing the conduct of persons on the
Reserve, has established a judicial program, and conducts various
social programs for the benefit of the residents of the Annette
Islands Reserve. Under federal law, the Metlakatla Indian Commun —
ity also enjoys the authority to levy taxes Tfor the support of the
Community"s government. In short, the Metlakatla Indian Community
performs governmental functions that closely resemble the func-—
tions of Alaska municipalities, the principal difference being
that Metlakatla®s authority arises pursuant to federal, not state,

law .



The cost of providing these services to the more than 1300
residents of the Annette Islands Reserve 1is very substantial. In
fiscal 1982, for example, Metlakatla®"s budget was approximately
$1.7 million. In the past, substantial proportions of this budget
have been provided through grants and loans from the United States
government. Under the Reagan administration, however, the cut—
backs 1in the various federal programs extended to Indian tribes
have been extraordinarily substantial, averaging 5% nationwide.
Metlakatla, like other Indian tribes throughout the United States,
has been substantially affected.

As a result of these cutbacks, and because of the general
slowdown in the Community"s economy due to the downturn 1in the
salmon market and because of the depressed timber industry, the
Metlakatla Indian Community has substantial need for State assis—
tance. Senate Bill 228 would correct a serious inequity 1in state
law by extending to the state citizens residing on the Annette
Islands Reserve, the same indirect benefits of state revenue shar—
ing now enjoyed by other Alaska state citizens located in similar
communities throughout the state. The Metlakatla Indian Community

therefore respectfully requests the enactment of Senate Bill 228.

MK/52383
M1 /MIC/BILI«
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Senator Robert H. Ziegler, Sr.
Pouch V
Juneau, Alaska 99811

Re: Metlakatla Indian Community Eligibiliy for State
Revenue Sharing

Dear Senator Ziegler:

I am writing on Metlakatla"s behalf, as a follow-up to our con-—
versation in Juneau, to request your assistance in securing
legislation making the Metlakatla Indian Community eligible for
State revenue sharing and other State financial aid which is avail—
able to Alaska®s other municipalities, including a number of like
size and comparable governmental responsibilities.

Although 1 know you are quite familiar with Metlakatla®s status
and its treatment under state law, I thought it might be helpful if
I provided you with a detailed explanation of the basis for the Com-—
munity"s position. I have prepared a paper outlining Metlakatla“®s
arguments which 1 enclose for your reference. It discusses the le—
gal status of the Community, and what | see as the primary basis for
expanding the eligibility requirements of the various State munici —

pal assistance programs. The paper is preliminary because, except
for the revenue sharing programs, it does not identify precisely*the
programs in which Metlakatla seeks to participate. I believe that

will have to wait for additional discussions with you and Represen—
tatives Wendte and McBride.

As you know, the State of Alaska has in the past provided as-—
sistance to the. Metlakatla Indian Community as it has to other

communities throughout the State of Alaska. Most often, as in the
case of the swimming pool project, the money lias been made available
as part of a specific legislative grant. The Community 1is well

aware that this has been made possible primarily through your
sponsorship.
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There are many on-going State assistance programs, however, for
which the Communit®. does r.ot currently qualify. In several in—
stances, the Community has "received funds from the Department of
Community and Regional Affairs under programs making the so-called
"unincorporated communities™ eligible for State financing. Metla—
katla"s classification as an "unincorporated community," however, is
problematic.

Although the Metlakatla Indian Community is organized under
federal law and is therefore not technically a state "municipality,"
in form and function it more closely resembles s "municipality”™ than
it does an "unincorporated community." Metlakatla does not resemble
those communities in the unorganized borough with no organized local
government. The distributions authorized by the legislature for the
unincorporated communities have been much less substantial than the
distributions to the municipalities. Since Metlakatla has substan—
tial "municipal” responsibilities, it has a correspondingly greater
need for revenues than do the unincorporated communities, and it
would seem that Metlakatla®"s elegibility for those programs should
turn on the functions it pe;forms for the Alaska citizens who reside
on the Reserve, rather than on the fact that it is chartered by the
United States rather than the State of Alaska.

At the present time, Alaska citizens who reside on the Annette
Islands Reserve do not share the same opportunity as other state
citizens residing in similar communities to enjoy the indirect bene—
fits of state revenue sharing. The Legislature, it seems to me, has
made a policy decision that some of Alaska®"s wealth should be made
available to its citizens indirectly through the various state pro—
grams that provide direct financial aid to local governments. Such
a distribution scheme has the advantage of ensuring that a substan—
tial part of the money distributed will be invested 1iIn permanent

civic improvements of long-range benefit to state citizens. When
oil and gas revenues are distributed directly to individual state
ecitizens, there 1is, of course, no such assurance. Considered from

the perspective of the individual state citizen who lives on the
Annette Islands Reserve, therefore, the State does not extend to the
Metlakatlans the same indirect benefits it does to other state citi—
zens residing in similar communities. This 1inequality of treatment
is most clearly evident 1in the Municipal Assistance Fund where the
State has elected to distribute 30% of the oil and gas 1income tax
revenues to municipalities.
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I am aware that some of the arguments the Community advances
could also be made by other Native groups 1in Alaska. Neither 1 nor
the Community have any desire to debunk the efforts of other needy
Alaska Natives to obtain help from the State of Alaska. At the same
time, the Community"s status in Alaska law js unique and I go not
think there is any unfairness in extending eligibility for municipal
revenue sharing only to the Annette Islands Reserve, at least as a
first step. Metlakatla®"s governmental and reservation status is
crystal clear. The problem of treatment of other Alaska Natives can
be approached on an ad hoc basis by determining which other Native
communities provide governmental services similar to Metlakatla and
yet are ineligible for State aid.

Most if not all of the other Native communities in Alaska with
populations of the same magnitude as the Annette Islands Reserve are
incorporated under state law as first or second class cities, or are

located within an organized borough. As a result. Natives resident
there enjoy the indirect benefits of the State distributions that
Metlakatla is denied. And, as | explain more fully in the attached

paper, these Native groups are also eligible for the same federal

aid that 1is extended to Metlakatla since the various federal stat-—
utes extending aid to Native Americans have expanded the definition
of "Indian tribe"™ to include the villages, the ANCSA village and
regional corporations, and the traditional councils located through-—
out the State of Alaska. It is also significant, concerning

equality of treatment, that the Metlakatla Indian Community and its
members have been ineligible to participate in the Alaska Native
Claims Settlement Act benefits that other Alaska Natives have
enjoyed.

I would like to specifically request that you ask Tamara Cook
of the Legislative Affairs Agency to assist on this project. As we
discussed, she 1is currently working on the redraft of Title 29, the
State Municipal Code, and 1is very familiar with the various State
programs for municipal assistance. In addition, Senator Ziegler, 1
would also request that you authorize her to discuss these matters
with me so that | can remain involved 1in the drafting process.

In analyzing the various State statutes, | have had consider—
able difficulty in determining which statutes the Community should
seek to have amended. The clearest candidates are the two principal
revenue sharing measures- the Municipal Assistance Fund, AS 43.20.
016 discussed above, and the Municipal Tax Resource Equalization
Program, codif ied in AS 29 .88. 010 et sea., and along with them, the
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corresponding program for State aid for miscellaneous municipal, pur—
poses found in AS 29.89. Not only do these revenue sharing measures
clearly implicate the Community®"s concerns for unequal treatment of
Metlakatla residents, but if extended to Metlakatla they would pro—
vide the advantage of an on-going source of support to replace, in
part, the federal funding which has been evaporating under the
Reagan administration.

At the same time there are a number of State programs providing
monies to individual communities for particular purposes. An exam—
ple is the Department of Environmental Conservation®s program for
assistance to municipalities for water, sewer and solid waste sys—
tems. The Attorney General has ruled that Metlakatla 1is ineligible
for such assistance because it was not a "municipality."” The pro—
blem 1 am having 1is that an attempt by Metlakatla to amend such sta-—
tutes would substantially overlap with the proposal advanced to you
independently by the Community for State aid for various priority
projects. I am also concerned that the Metlakatla Indian Community
not jeopardize 1its chances for increased State assistance by asking
for too many changes at once. On the other hand, at least as a mat—
ter of logic, it might make sense to seek to make Metlakatla
eligible for all State municipal aid programs. It seems to me that
the Community and I will need your counsel on this point. A further
complication arises because to the extent that the Community
receives specific appropriations for individual projects (the water
supply dam discussed in the Community®"s proposal, for example), it
may not be necessary to seek to amend the general State statutes. |
am clearly not 1in a position to make a unilateral decision as to
which specific programs should be included.

Because of that uncertainty, the attached position paper is
preliminary 1in certain respects and will probably have to be modi —
fied as the Community"s position becomes more refined. I have no
objections if you wish to distribute the paper and will leave that
to your judgment. In light of the meeting you had last week with
Governor Sheffield, 1 thought 1 should send copies of the paper to
Representatives McBride and Wendte. I will ask them to consult with
you as to whether they think the paper should be kept confidential
at this point. I am also taking the liberty of sending a copy to
Governor Sheffield"s Aide for Indian Affirs, Sandra Borbridge, who
has called me several times for briefing on the Community"s posi—
tion. JdJ will also ask her to withhold distribution of the paper.
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I would like to have another meeting along with a Metlakatla
delegation with you, Representative KcErj.fr and Wendte and Wally
Kubley. I will be available to come back to Juneau at your con-—
venience and will, of course, be happy to testify 1in any hearings or
provide any other assistance | can 1in attempting to secure these
amendments. In addition, I am sure that Mayor Casey Nelson and the
members of the Council and staff will be available to testify or
help if that becomes useful.

Once again, 1 would want to express my thanks and the
Community"s thanks for your assistance and advice.

Very truly yours,

ZIONTZ, PIRTLE, MORISSET
ERNSTOFF & CHESTNUT

Steven S. Anderson

cc: Representative Ron Wendte
Representative Jack McBride
Mayor Casey Nelson,
Metlakatla Indian Community
Council Members,
Metlakatla Indian Community
Wally Kubley
Gordon Thompson

Enclosure
SSA:asr/mm/mk

MK/3483
F2/MIC/ZIE/L
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SB 228

IV. ANALYSIS:

This bill will have no effect on the administrative cost of the municipal
assistance program in the Department of Revenue. The effect of section
30 will be to dilute the amount to be shared per capita, as a result of
increasing the base amount shared. Since the population of the only
known such Indian Reserve (Metlakatla) is approximately 1200 persons, the
effect on other communities will be minimal.

Assumptions: I assume the substitution of the v/ord "municipalities”™ in
place of "organized boroughs and cities of any class" does not further
broaden the field of eligible recipients of municipal assistance.
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ROBERT H. ZIEGLER. SR SENATE RESOURCES COMMITTEE
307 DAWDEN STREET

KETCHIKAN. ALASKA 99901 VBER

ME
SENATE JUDICIARY COMMITTEE

While In Juneau

POUCH YV
JUNEAU. ALASKA 99611 Y RORESTRY TASK FORCE

V/ESTERN CONFERENCE COUNCIL
OF STATE GOVERNMENTS

April 26, 1983

Nr. G. Thomas Koester,
Assistant Attorney General
Department of Law

Pouch K

Juneau, Alaska 99811

Dear Tom:

I had anticipated that SB 228 would require careful handling aionc the
way .

I have taken the liberty of furnishing copies of your April 21st letter
to all those people who are actively involved in the legislation. At
the moment, Tamara Cook,in-house counsel, 1is working with us and
Metlakatla counsel to get ihe bill in order before 1 endeavor to prevail
upon Senator Ferguson to movre the bill.

Accordingly, at such time as Ms. Cook has had the time to digest the
contents of your letter, we can put together our proposed committee
substitute and run it by your office for your review and comments.

Very truly yours,

Robert H. Ziegler, Sr
KHZ :1k

cc: Billy Berrier w/enc.
Tamara Cook w/enc.
Steve Anderson w/enc.



Bill Sheffield, Governor

DEPARTMENT OF LAW

POUCH K - STATE CAPITOL
JUNEAU, ALASKA
OFFICE OF THEATTORNEY GENERAL PHONE: 190;i 465-3600

April 21, 1983

The Honorable Robert H. Ziegler, Sr.
Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: SB 228 (Relating to State aid for Indian tribes located
on federally-established Indian reserves)

Dear Senator Ziegler:

Assistant Attorney General Larry D. Wood of the
Department of Law office in Fairbanks recently brought this bill

to my attention. In particular, he noted that the provisions of
the bill would apply to an "Indian tribe located on a federally
established Indian reserve." Neither "Indian tribe" nor

"federally established Indian reserve™ are defined or further
identified in the bill.

As you may know, there 1is considerable uncertainty
regarding those terms and concepts in Alaska. However, everyone
seems to agree that the Metlakatla Indian Community qualifies as
an "Indian tribe Jlocated on a federally established Indian
reserve." Accordingly, 1if it is your intent to ensure that the
Metlakatla Indian Community may receive state aid, we believe it
would be desirable to amend the bill to reach only the Metlakatla

Indian Community. We recognite that this may present some
problem under the prohibition on local and special legislation in
Art. 1l, sec. 19 of the Alaska Constitution. However, that

provision of the Constitution prohibits Jlocal and special
legislation only if a general 1law cannot be made applicable.
Given the uncertainty regarding the concepts of "Indian tribe"
and "federally established Indian reserve,” we believe there 1is
sufficient justification for limiting the reach of this bill to
the Metlakatla Indian Community.

We will be happy to work with you, a designated
legislative committee, or the Legal Affairs Division of the
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Legislative Affairs Agency in working on this measure, VJe look
forward to hearing from you at your convenience.

Sincerely,

NORMAN C. GORSTJCH
ATTORNEY GENERAL

By: ~

G. Thomas Koester
Assistant Attorney General

GTK/rm

cC: Billy G. Berrier
Larry D. Wood
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Dill Sheffield, Governor
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May 16, 1933

The Honorable Donald E. Gilman
Senator

Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Re: CSSB 223
Dear Senator Gilman:

At your request we have reviewed the proposed CSSB 223.
You asked whether the bill would affect the State®s relationship
with unincorporated communities or Native village governments.
The bill amends the revenue sharing (AS 29.88 and AS 29.89) and
municipal assistance (AS A3.20.016) programs to 1include Indian
tribes located on federally established reserves which were not
?evoked by the Alaska Natives Claims Settlement Act (ANCSA),
A3 U.S.C. 1601-1623. The only community which fits this descrip—
tion is the Metlakatla Indian community.

We see no legal problem with including Metlakatla as a
recipient of the various programs established to benefit local
governments. However, we believe that the use throughout the
bill of the term "Indian tribe"™, and the omission of any refer—
ence to Metlakatla, may suggest to a reader not intimately fam—
iliar with AS 29 and ANCSA, that the effect of the bill 1is much
broader. This effect could be avoided by replacing all refer—
ences to "Indict tribe"™ with "the Metlakatla Indian community."
We believe that the specific reference to Metlakatla would not
cause the bill to be viewed as a local or special act in vio-—
lation "-f Alaska Const, art. Il. & 19, because it would have pre—
cisely the same effect as the use of the term "Indian tribe" as

defined in CSSB 228 -- that is, "Indian tribe"” as defined 1in the
bill is a class of one, Metlakatla being the only federally es—
tablished Indian reserve in Alaska not revoked under ANCSA. In

order to simplify the statute and avoid confusing the reader we
suggest referring to Metlakatla specifically, as well as identi—
fying it as the only federally established |Indian reserve in
Alaska.

We note that AS 29.89.050 "State All to Native Village
governments"™ 1is amended in the bill, to clarity LuaL Metlakatla
may not qualify both as a local government and as a Native vil—
lage government. We have advised in the past that AS 29.59.050
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coaid be challenged on equal protection grounds by an unincor—
porated community which is not a Native village. We suggest re—
pealing AS 29.89.050, and supplanting it with a provision for aid
to unincorporated communities generally.

As a general practice 1in drafting legislation affecting
Native villages in Alaska, you should consider including a pro-—
vision of legislative intent to the effect that neither the"act
nor any action taken under it shall be interpreted to either ex-—
pand or diminish the authority or jurisdiction any Native village
council may have. This would reduce the possibility that any
legislative act benefitting Native village communities may be
interpreted to alter the relationship Detween the State and those
communities.

Ue hope that this brief response i! helpful 1in your
consideration of CSSB 228.

Very truly yours,

NORMAN C. GORSUCH
ATTORNEY GENERAL

Assistant Attorney General
LLD:dim

cc: Tam Cook
Legislative Affairs Agency
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Office of the Governor
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Re: Metlakatla
Municipal

Dear Sandra:

As we discussed the other day on the telephone,
prepared a paper for Senator
Indian Community"s
statutes be amended so that the Metlakatla
qualifies for state revenue sharing and other state municipal
enclose a copy for your
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It is my position that it makes the most sense to
approach the auestion of Metlakatla's inequality of treatment
first and then approach the problems of state treatment of
other Native communities on an ad hoc basis. As | emphasized
in the paper, it is important to realize that other Native
communities, as well as the Metlakatla Indian Community,
receive suDstantial federal aid. They qualify under federal
statutes for Indian Self-Determination Act funding and most
other federal programs made available to Indian tribes
generally. It is also important to recoqgnize that most
Alaska Natives residing in communities of a size comparable
co Metlakatla are either at or near a state municipality.
Such communities, of course, are eligible for state municipal
aid, and the individual Natives who live there receive the
indirect benefits of such aid.

The only Natives who would net receive indirect benefits
on a scale comparaole to Metlakatla, if the reauested amend-
ments are enacted, would be those Natives in the unorganized
borough who live in smaller communities which are not organ-

ized under state law. To my knowledge, none of these
communities approach the size of Metlakatla or deliver Gov-
ernmental services on a scale that Metlakatla does. They do

not have the same need for revenues that the Community does.
If there are any such communities, however, that do deliver
substantial governmental services, | see no reason that their
situation could not also be remedied by an amendment to the
state law. They would be in a much stronger position, how-
ever, if Metlakatla got its amendments through first so that
they could point to similarities in their situation to that
of the Metlakatla Indian Community. On the other hand, for
communities that are organized under state law, duplication
of state funding would occur if revenue sharing were made
available to traditional or IRA councils within the same
geographic boundary.

My greatest concern is that the problems that Metlakatla
faces should not be ignored simoly because it is difficult to
deal with the problems concerning the treatment of other
Alaska Natives. Metlakatla's situation 1is not controversial
- its governmental status and the extent of its responsibil-
ities are quite clear.
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I will be happy to discuss this matter with you Tfurther
at your convenience. Thank you again for your attention to
Metlakatla®s concerns. *

Very truly yours

ZI0ONTZ, PIRTLE, MORISSET
ERNSTOFF & CHESTNUT

Steven S. Anderson
SSA:mk

Snclosure

cc: Senator Robert H. Ziegler, Sr.

Representative Ron "Wendte
Representative Jack McBride
Mayor Casey Nelson,

Metlakatla Indian Community
Council Members,

Metlakatla Indian Community
Gordon Thompson
Wally Kubley

MK/3483
F2/MIC/BOR/L
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INTRODUCTION

The purpose of this paper is to show the justification Tfor
amending Alaska®"s laws to make the Metlakatla Indian Community
eligible for various state municipal aid programs. At the pre-
sent time, the Community®"s treatment under Alaska law 1is somewhat
confusing and inconsistent. On the one hand, the Alaska Attorney
General has ruled that the Metlakatla Indian Community 1is not a
nmunicipality” as that term is defined in various state statutes
making state monies available to local governments. At the same
time, however, the Attorney General has ruled that the Metlakatla
Indian Community can be classified as an "unincorporated communi —

ty" for certain purposes so as to be eligible for various state
programs extending aid to such communities.

This paper will demonstrate that although the Metlakatla 1In—
dian Community 1is organized under federal law, and is therefore
not a state law municipal corporation, it nevertheless functions
as an established wunit of local government, a factrecognized
both by the State of Alaska and the United States.

Unlike the so-called "unincorporated communities,"” the Met—
lakatla Indian Community operates a "municipal” government and
provides governmental services to the more than 1,300 residents
of the Annette Islands Reserve. These services 1include police
and fire protection, water, sewer and electrical service, as well
.as general government. Like other 1local governments, the Commun—

ity enacts and enforces laws and has an established judicial

system. For these reasons, classification of the Metlakatla



Indian Community as an "unincorporated community"™ ignores the
realities of Metlakatla®s extensive governmental operations and
the needs it has for funding the services it provides. This
paper will discuss 1in some detail the Community®s status under
federal and state law, the need for state revenues, and the rea-—
sons that Metlakatla®s unique status justifies its inclusion
within these state municipal aid programs.

THE METLAKATLA INDIAN COMMUNITY®*S ELIGIBILITY FOR -

STATE FINANCIAL ASSISTANCE UNDER EXISTING ALASKA LAW

The State of Alaska now makes substantial sums of money
available to local units of government throughout the stat'e.
This occurs not only through the State®"s revenue sharing programs
but also through state statutes that make monies available to
local governments for specific projects within local government
responsibility. The primary revenue sharing programs 1include the
Municipal Assistance Fund administered by the Department of Reve—
nue, AS 43.20.016 and the Municipal Tax Resource Equalization
Program found in AS 28.88.010 et sea. The examples of state aid
for miscellaneous municipal purposes are numerous 1including such
programs as state aid to municipalities seeking to build or im—
prove water and sewer systems, AS 46.03.030, as well as the state
program found in AS 29. 89.030 et sea. providing aid for munici—
palities maintaining roads, operating health facilities, and
maintaining volunteer fire departments.

For the most part, the Metlakatla Indian Community 1is not

eligible for these programs because it is not a "municipality"”



within the meaning of the various state statutes that make these
programs available to local governments. Last year, for example,
the Metlakatla Indian Community applied for aid to the Department:
of Environmental Conservation for a grant under AS 46.03.030 for
improvements to the "eCommunityls public water system. The Depart—
ment of Environmental Conservation requested an opinion from the
Alaska Attorney General as to whether Metlakatla was eligible,

and the Attorney General, on July 28, 1982, 1issued an opinion
noting that the Metlakatla Indian Community was an Indian tribe
organized under &8 16 of the Indian Reorganization Act, 25 U.S.C,

8 476 and was "not 1incorporated as a city or organized as a bor—
ough under the laws of the State of Alaska."” As a result, the
Attorney General ruled, Metlakatla was not a "municipality” with—
in the meaning of the statute and was not eligible for state aid.
The Attorney General went on to note, however, that there was no
legal prohibition on the Legislature making grants available to
the Metlakatla Indian Community if the Community were designated
as eligible. A copy of the Attorney General®s Opinion 1is at—
tached.

On the other hand, the Metlakatla Indian Community has qual—
ified for state aid in certain circumstances, either because the
statute makes state aid available to persons or organizations
other than "municipalities,” or in the case of a number of state
.programs, because the aid has been made available to "unincorpor—
ated communities." For the most part, the amounts made available

to the "unincorporated communities"™ are substantially less than



the amounts made available to "municipalities."” For example, AS
29.88 makes a maximum grant of $25,000 available to communities
not incorporated under state law, while that amount is the
minimum grant for municipalities and is subject to adjustment
upward based on a formula set out in the statute. The singular
exception was the Municipal Aid Program, Chapter 60, SLA 1981,
which made grants available to both municipalities and incorpor—
ated communities calculated on a $1,000 per capita basis.
Metlakatla, like other 1incorporated and unincorporated communi —
ties throughout the State of Alaska will receive a substantial
grant from the State under this program.

Presumably, there are several principal reasons that the
Legislature has chosen to make larger sums available to
municipalities than to unincorporated communities. First,
municipalities have governmental responsibilities to perform and
therefore need more assistance. Second, their stable
governmental structures ensure that State monies are spent or
invested in a responsible fashion; they are more accountable than
"unincorporated communities." Third, 1in contrast to State
programs distributing State wealth to individual Alaskans on a
per capita basis, distributions of state money to local
gover ments ensures that substantial portions of the money will
be invested in permanent 1improvements of long-standing benefit to
the citizens of the State.

Altnough the Metlakatla Indian Community is organized under

federal rather than state law, it more closely resembles a "muni—



cipality” than it does an "unincorporated community.” IT the
State of Alaska were to make its revenue sharing programs avail —
able to the Community, it would be assured that the money would
be utilised responsibly by the Community in helping to meet its
very substantial governmental responsibilities. It would result
in permanent benefit to" the State citizens who reside on the
Annette Islands Reserve, both members and nonmembers of the
Community.
THE UNIQUE LEGAL STATUS OF THE METLAKATLA INDIAN COMMUNITY
IN ALASKA

The Metlakatla Indian Community 1is the governing bodv of the
only remaining federal Indian reservation in Alaska, the Annette
Islands Reserve. The Reservation was established by Act: of Con—
gress 1in 1891 and a stable council-form tribal government has
been in effect continuously since that date. In 1944, the Metla—
katla Indian Community adopted a Constitution under 8 16 of the
Indian Reorganization Act, 25 U.S.C. & 476, which provided a new
federal framework for Indian tribal government. The form of the
Community®s government, however, remained essentially the same.

The Community®"s chief executive officer 1is the Mayor; it has
a Secretary and Treasurer and 1its legislative body is a 12-person
Council. The Community also has a judicial system headed by a
federally-trained Magistrate. As a federally recognized Indian
tribe the Metlakatla Indian Community enjoys the legal power to
perform traditional local government functions. Like other

tribes, it enacts and enforces civil and criminal Jlaws and has



power to levy taxes, although its tax base is very limited.
While Indian tribes enjoy a status 1in American law that 1is
unique, Tfor present purposes the Metlakatla Indian Community can
be described as a federally chartered municipal corporation
because it carries out the same types of governmental Tfunctions
as do state-chartered municipal governments.

In Alaska, after the Alaska Native Claims Settlement Act was
passed by Congress in 1971, Metlakatla®s situation became unique.
Under &8 19(a) of ANCSA, all Indian reservations in Alaska, with
the sole and express exception of the Annette Islands Reserve,
were abolished. In addition, & 19(a) provides that no person
enrolled 1in the Metlakatla Indian Community 1is eligible for bene—
fits under the Act.

The unique status of the Metlakatla Indian Community was ex—
plicitly recognized by Congress in the Indian Tribal Governmental
Tax Status Act of 1982. That statute provides that for certain
federal tax purposes, Indian tribal governmentsshall be treated
as states. The legal effect of the statute was to provide that
Indian tribes, 1like state and local governments, would receive
favorable tax treatment under the Internal Revenue Code. Thus,
contributions made to Indian tribes are now tax deductible as are
contributions made to state and local governments. Indian tribes
are now entitled to immunity from certain federal excise taxes.
And Indian tribes, like state and local governments, can now 1is—

sue certain kinds of bonds,, the interest on which is exempt from



federal 1income tax. The definition section of the statute

provides that
The term “"lIndian tribal governmentl means
the governing body of any tribe, band, com-—
munity, village, or group of Indians which
is determined.by the Secretary, after consul —
tation with the Secretary of Interior, to
exercise substantial governmental functions
and in Alaska shall include only the Metla—
katla Indian Community.

Section 203.

Consistent with its clear governmental status, the responsi—
bilities of the Metlakatla Indian Community for the governance of
the more than 1,300 people resident on the Annette Islands
Reserve are substantial. For the fiscal year ended September 30,
1982, the Metlakatla Indian Community had total expenses of more
than 1.7 million dollars. Of this sum, approximately one million
dollars are associated with general government operations includ—
ing expenses for building operations, road and street maintenance
as well as the expenses of general accounting and administration.
The other single most important expense was the Community's
Police Department which accounted for 16.4% of the total budget.

The following chart shows the breakdown of expenditures by the

Metlakatla Indian Community on a dollar and percentage basis.



Percent of

ExDenditures Total
General Government $1 ,029,882 57.4%
Fire Department 5 55,284 3.1%
Rental Expenses * $ 144 ,683 8.1%
Public Health and S;:itation $ 32,263 1.8%
Department
Sewer Systenm $ 6,088 0.3%
Police Department $ 294 ,368 16.4%
Water Department $ 30,928 1.7%
Garbage Department $ 52,730 2.9%
Cable Television Department $ 69,743 3.9%
Forestry Project $ 76,853 4._4%

This data does not include the operation of Metlakatla Power
& Light, which 1is responsible for providing electric power to the
Reservation. Metlakatla Power & Light 1is fully owned and oper—
ated by the Metlakatla Indian Community and generates power from
both hydrogenerators and diesels.

In sum, although the Metlaxatla Inoian Community 1is organi—
zed under federal 1law, not under the laws of the State of Alaska,
it nevertheless performs governmental functions and has govern—
mental responsibilities that are every bit as extensive as the
municipalities of the State of Alaska serving similar population
bases. It has a corresponding need for revenues to meet these

expenditures.



REASONS FOR EXTENDING MUNICIPAL REVENUE SEARING
AND OTHER STATE BENEFITS MADE AVAILABLE TO LOCAL COMMUNITIES
TO THE METLAKATLA INDIAN COMMUNITY
1. The Residents of the .Annette Island Reserve Are
Citizens of the State of Alaska and Should Not Be
Denied Benefits Engoyed By Otner State Citizens
Through Their Units of Local Government.

It is important to- remember that the residents of the
Annette Islands Reserve, both members and nonmembers of the
Metlakatla Indian Community, are state citizens. As such they
qualify for any distributions of Alaska"s wealth made available
on a per capita basis to state citizens. Rather than distribut—
ing money directly to state citizens on a per capita basis, the
Legislature has determined that state revenues should be shared
with state citizens indirectly, through grants to individual mu-—
nicipal governments. The best example of this is the Municipal
Assistance Fund, AS 43.20.016, under which 30% of the oil and gas
corporate 1income tax revenues are distributed to state municipal —
ities, the amount of the grant being directly proportional to the
population of each municipality.

Metlakatla fully supports the substantial policy justifica—
tion for distributing state wealth through this method. By
giving the money to stable local governments, the Legislature is
assured that the money will be spent responsibly. The Legisla—
ture can reasonably expect that the monies so distributed will
be invested in ways that will be of lasting benefit to the citi—

zens of the State, as when the local governments utilize the

state grants to build public facilities used by state citizens.



But if the rationale for distributing state wealth to units
of local government is that the Legislature wants to see substan-—
tial portions of the money permanently invested by responsible
governments in a way that will be of lasting benefit to state
citizens, there 1is no reason to distinguish the Metlakatla Indian
Community. Although the Metlakatla Indian Community is chartered
under federal, not state law, it exercises governmental functions
just as state municipalities do. The Metlakatla Indian Community
has had a stable and continuous tribal government for more than
eight continuous decades. The Legislature can be assured that
money distributed to Metlakatla will be applied in a responsible
fashion and in ways that will provide lasting benefit to the
state citizens who reside there. To deny Metlakatla participa—
tion 1in state revenue sharing and other municipal aid programs,
is to deny Alaska state citizens residing at Metlakatla substan—
tial benefits other citizens enjoy.

2. Because of the Very Substantial Cutbacks 1in Federal

Aid to Indian Tribes, the Metlakatla Indian Communi —
ty Is in Substantial Need of State Assistance.

Although 1in the past the Metlakatla Indian Community has re—
ceived substantial federal aid, the situation has changed drama—
tically for the Metlakatla Indian Community, as for other Indian
tribes, under the Reagan administration. On a national level, it
is estimated by the National Tribal Chairmen®s Association in
Washington, D.C. that with the budget cuts of October, 1982,
there has been a 45% reduction 1in federal dollars made available

to Indians and Indian tribes on the various reservations through—



out the country. Even the Bureau of Indian Affairs concedes tha
there has been at least a one-third cutback in federal dollars
made available to the tribes.

By way of illustration, on the Annette Islands Reserve, the
following programs have received the following cutbacks:

Fiscal Year 1982 Fiscal Year 1983 Percentage

Program Entitlement Entitlement Reduct ion
CETA $326,000 $162,000 50%
Indian $ 80,000 $ 55,000 31%

Community
Health Program

EDA Grant $ 40,000 $ 30,000 25%
Senior $112,000 $ 82,000 29%
Citizens
Program
BIA Welfare $20,000 -0- 100%

Assistance

The Metlakatla Indian Community has had very substantial
difficulties in making up for these federal cutbacks. At the
present time, the level of unemployment on the Annette Island Re
serve 1is 61%. Employment does vary seasonally, but the primary
reason for the extraordinarily high level of unemployment now is
that the sawmill run by Louisiana-Pacific has closed.

Metlakatla also suffers substantially because of the de—
pressed salmon market. Although the Community itself has had no
salmon recalled from its Community operated cannery, the botulis
scare has had a substantial impact. This directly impacts fund-—
ing of the Community"s government because profits from the Com-—

munity cannery and cola storage enterprise are traditionally



applied to the Community"s governmental operating expenses rather
than being distributed on a per capita basis to the members of
the Community.

In addition, although the Community has 1in the past been
able to enjoy substantial revenues from timber sales, the pro—
spect for future sales looks glum. Not only 1is the timber market
presently depressed, but first growth timber has already been
largely harvested and it will be many decades before the second
growth timber is marketable. The Community estimates that only
ten million board feet of original growth timber remain.

3. The Metlakatla Indian Community Functions More

Like a "Municipality” Than an "Unincorporated
Community™ and Should 3e Punaed Accordinalv.

As explained above, the Metlakatla Indian Community, like
municipalities organized under state law, has considerable gov—
ernmental functions and responsibilities. It provides a stable
government, substantial municipal services such as water, sewer,
and electricity, and police and fire protection to name only a
few examples. It also provides substantial social services to
the members and nonmembers of the Community who reside on the
Annette Islands Reserve.

Unlike the "unincorporated communities®™ i \ the unorganized
borough, the Metlakatla Indian Community has a need for revenue
that 1is parallel to the governmental services it provides. The
mere fact that its charter derives from federal law rather than

state law is not a reasonable basis for disqualifying Metlakatla

from state revenue sharing programs and other tyes of state



municipal aid. Amendment of the State statutes to cive Metlakat—
la entitlement will substantially help to equalize the treatment
of citizens of the Metlakatla Indian Community and other citizens
resident 1in comparable communities throughout the State.

4. Extensionvof State Aid to the Metlakatla Indian
Communitv Will Not Give the Community or Its Resi—
dents More Favorable Treatment Than Other Similarly
Situated State Citizens.

Although the Metlakatla Indian Community does have a unicue

legal status in Alaska because it is a reservation and because

it is excluded from the Alaska Native Claims Settlement Act, the
Comimunity believes that its residents would not receive any undue
advantage over other Alaska Natives 1if state laws were amended to
make Metlakatla eligible for municipal revenue sharing. First,
although the Metlakatla Indian Community gets federal aid because
of its status as a Tfederally recognized Indian tribe, it 1is
important to recognize that the other Indian Reorganization Act
entities and traditional councils in Alaska also receive the same
aid. For example, the Indian Self-Determination Act of 1975
provides that the United States can contract with Indian tribes
to allow the tribes to perforin various functions that were form—
erly performed by the Bureau of Indian Affairs or other United
States entities. Substantial federal funds, usually referred to
as 638 funds, are provided to the Metlakatla Indian Community and
other tribes under this program.

But Metlakatla enjoys no special benefit here because the

Act defines "Indian tribe" to include not only the Metlakatla



Indian Community but also other Native groups 1in Alaska. The
statute provides that the word "tribe" includes "any Alaska
Native village or regional or village corporation as defined 1in
or established pursuant to the Alaska Native Claims Settlement
Act which is recognized as eligible for the special programs and
services provided by the United States to Indians because of
their status as Indians.” Similarly, the Indian Financing Act of
1974, 25 U.S.C. & 1451 tt sec. , the Indian Health Care Amendments
of 1980, 25 U.S.C. & 1601 et sea., the Triballv Controlled Com—
munity College Assitance Act of 1978, 25 U.S.C. & 1801 et sec.,
and the Indian Child Welfare Act of 1978, 25 U.S.C. 8 1901 et
reo., have all been extended to include other Native communities
in Alaska.

Other federal programs, not administered by the Bureau of
Indian Affairs, such as HUD, CETA and EDA programs, have been ex—
tended to other Alaska Native communities as well as to
Metlakatla.

On the other hand, while ANCSA provides that the Metlakatla
Indian Community was allowed to retain 1its reservation status,
the statute also provides that the Metlakatla Indian Community
and its members are not eligible for the benefits of the Act.

It is also important to realize that as to Natives who re—
side in communities of substantial size, similar to Metlakatla,
state benefits are extended to them because, in most if not all
situations, there 1is a municipality, either a first or second
class city or a borough, located there. Attached to this paper
is a document prepared by the Tribal Operations Office of the

- 14 -



Bureau of Indian Affairs showing the status of the various Native
communities in Alaska. As can be seen, a very substantial number
of the communities determined to be eligible by the BIA for fed-—
eral assistance Qecause of their "Indian" status are also
incorporated under state law as a first or second class city.

The Natives who reside®"in such communities, therefore, like other
state citizens generally, are eligible foi t>- benefits of state
revenue sharing.

Also attached 1is a computer run by the Department of Commun—
ity and Regional Affairs showing the amount of state revenue
sharing entitlements for various state law municipalities under
Title 29 for fiscal year 1982. Looking at those communities with
populations similar to that of Metlakatla, one can see that the
amounts of state money distributed under Title 29 to such commun—

ities are substantial. A few examples will suffice:

Fiscal Year
Mun icipal itv Populat ion 1982 Entitlement

Bristol Bay Borough 1,182 $257,237
First Class Cities:
Craig 560 $142,110
Haines 1,017 $177,619
Second Class Cities:
Akolmiut 695 $151,277

m Even communities with relatively small populations are

receiving substantial amounts of state money. The community of



Lower Kalskag, with a population of 244, for example, qualifies

for $98,540 ia revenue Sharing for fiscal year 1982.

STATE

PROGRAMS FOR WHICH THE METLAKATLA INDIAN COMMUNITY
DOES NOT QUALIFY

Revenue Sharing- Measures.

The most importanteprograms Tfor which the Metlakatla Indian

Community

does not presently qualify are the on-going state reve—

nue sharing programs. There are now two rich primary programs 1in

existence:

Municipal Assistance Fund- AS 43.20.016. Under this
program, administered by the Department of Revenue, 30%
of the general and petroleum corporate income tax reve—
nues received by the State are distributed to munici—
palities- "organized boroughs and cities of any class."
There 1is no specific statutory requirement as to how
the funds should be used but the statute expresses the
desire of the Legislature that local governments which
levy property taxes should reduce those levies in rea—
sonable proportion to the amount of 1increased state aid
received.

Municipal Tax Resource Equalization- AS 29.88.010 et
seqe The Department of Community and Regional Affairs
administers a program under which the Department dis—
tributes state revenues to municipalities which are
calculated based on a complex formula. The primary

variable are population and the "millage rate equiva-
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lent”™ which 1is determined according to the assessed
property values 1in the locality. Metlakatla 1is not
eligible for the revenue sharing program because it 1is
not a municipality under the statute. AS 2S5.85.C50
does provide, however, that Native Village governments,
including local governing bodies organized under the
Indian Reorganization Act, are eligible for a $25,000
payment. Under the Revenue Sharing Program, however,
$25,000 is the minimum, not the maximum payment.

As noted above, the revenue sharing entitlements for various
local governments 1in the State with a population similar to Met-—
lakatla are often very substantial. The Bristol Bay Borough,
with a population of 1,182, for example, has a 1982 entitlement
of $157,000. Haines, a first class city with a population of
1,017, has a 1982 entitlement of $177,000. Akolmiut, a second
class city with a population uf 695, has a 1982 entitlement of
$111,734. It is impossible to determine at this time what Metla—
katla®"s entitlement would be, but it would presumably would be
substantially more than the $25,000 it is now eligible to
receive.

Other State Programs for Aid to Municipalities.

1. State Aid for Miscellaneous Municipal Purposes. AS
29.85 provides for additional state aid to municipali—
ties for various purposes. AS 29.89.020 provides for
state aid to municipalities for road maintenance.

Metlakatla does not qualify for this program. The same



chapter also provides for state aid to municipalities
for health facilities and hospitals. The Community
does not qualify for this program. Title 29 dees
contain a program for which the Community does qualify,
a $10 per"ecapita grant to volunteer fire departments
which does not turn on the presence of a state law
"municipality.”

Public Library Construction Grants. AS 14.56.350 pro—
vides for the administration of a program of grants to
muncipalities for the construction and equipping of
libraries. Metlakatla does not qualify under this
grant program since it is not a municipality. Presum—
ably Metlakatla also does not qualify for library as-
sitance grants under AS 14.56.300.

Water, Sewer and Solid Waste Aid. AS 46.03.030 pro—
vides that the Department of Environmental Conservation
may make grants up to 50% of the eligible costs for
water supply, sewerage and solid waste facilities. On—
ly municipalities are eligible. The State has also
established a village safe water program, but Metlakat-
la does not qualify for this program either because;
only unincorporated communities with populations less
than 600 persons are eligibile.

Qutdoor Recreational, Open Space and Historic Proper—

ties Development. AS 41.22.010 provides for a grant



program to municipalities to acquire, preserve 0Or pro—
tect historic sites, buildings and monuments. Only
municipalities qualify.

5. AS 41.20.355 established a program for the establish—
ment of public ways for trails and footpaths. Again,
only municipalities qualify.

6. Municipal Airport Aid. AS 35.05.020 et seq. provides
for state aid to "political subdivisions”™ for airports.
Presumably the Community would not qualify.

7. Port Facilities Development. AS 30.15.010 provides for
state grants for port facilities construction to muni—
cipal ities.

This list may not be exclusive,

CONCLUSION

This paper has been designed to provide general background
concerning the State of Alaska®"s treatment of the Metlakatla In—
dian Community with respect to state municipal aid programs. It
has demonstrated that although the Metlakatla Indian Community is
organized under federal, not state law, it nevertheless performs
governmental functions and has governmental responsibilities that
are every bit as extensive as the municipalities in the State of
Alaska serving similar population bases. The Community believes
that 1its disqualification from participation 1in such programs,
particularly the revenue sharing programs, discriminates against
Alaska citizens residing on the Annette Island Reserve compared

to state citizens 1in other similar communities. This disparate
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treatment 1is not a result of a policy decision by the state
legislature to exclude Metlakatla. It should be corrected by

amendment of the State statutes.
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