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Bill No. SB 121

Title JAn Act authorizino capital nunishmont.

Fiscal Note Assumptions
(Coat. p. 9

BUDGET SUMMARY

Personal Services:

An Attorney 1V at Sitka-
Junoau-
Be thel-
Palmer-
Nome/Kotzebue-

Three Attorney 1V at Fairbanks-
Four Attorney IV at Anchorege-

Two Investigator 111 at Fairbanks-

Two Investigator I11J at Anchorage

A Legal Secretary 1 at Sitka-
Bethel -
Palmcr-
Juneau-
Fairbanks-

Two legal soctvs. for Anchorage-

TOTAL

Travel:

Based on 30 capital cases per year

Guilt phase- 5.0
Penalty phase- 570
10~.0 x 30 -

Contractual:

Based on 30 capital cases per year

Gui-c phase- 25.0
Penalty phase- 25.0
50.0 x 30 =

Private contract tor 1 case in Kodiak/ Bristol
350.0

Bay, Aleutians =

66. 6
64.4
83.6
66 .6
86.6

219.7
257. 6
100.8
89.0
28.2
34.4
28.2
27.7
30. 6
55. 4

1500.0

Additional office space for Fairbanks and

Anchorage -

56.7

New office space for Sit.ka and Palmer 20.0

Supplies:

Equipment:

TOTAL

1230. %

300. O

1935.5
26.0
<5.5

3546 .4
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AS11.41.100 DOCUMENT= 1 OF 1 PAGE = 1 OF 2

CHAPTER = 11.41
SECTION = 11.41.100
TITLE =11

HEADINGS TITLE 11.
Criminal Lav/.
CHAPTER 41.
Offenses Against the Person.
ARTICLE 1.~°
Homicide.
CITATION See. 11.41.100.
CATCH LINE
MURDER IN THE FIRST DEGREE.
TEXT (@ A person commits the crime of murder in the Ffirst degree ifr
with intent to cause the death of another person, he
(I causes the death of any person; or

() compels cr induces any person to commit suicide through
duress or deception.
®) Murder in the Ffirst degree is an unclassified felony and is

punishable as provided iIn AS 12.55.
HISTORY (Sec. 3 ch 166 SLA 1970)



AS22.07.02U DOCUMENT= 1 OF 1 PAGE 1 OF 3

CHAPTER
SECTION
TITLE

22.07
22.07.020
v l-2

HEADINGS TITLE 22.

Judiciary.

CHAPTER 07.

The Court of Appeals.
CITATION Sec. 22.C7.020.

CATCH LINE

JURISDICTION.

TEXT @

The court of appeals has appellate jurisdiction in

actions and proceedings commenced in the superior court
involving:

(1 criminal prosecution;
(@ post-conviction relief;
(@) children®s court matters under AS 47.10.010(a)(1)

including waiver of children®s court jurisdiction over a
minor under AS 47.10;

®

(@) extradition;

() habeas corpus;

(G probation and parole; and
() bail.

The court of appeals has jJurisdiction to hear appeals of

sentences of imprisonment imposed by the superior court on the
grounds that tho sentence is excessive or too lenient and, In tho
exercise of this jurisdiction, may modify the sentence as
provided by law and the state constitution.

©

The court of appeals has jurisdiction to review () a

final decision of the district court in an action or proceeding
involving criminal prosecution, post-conviction relief,
extradition, probation and parole, habeas corpus or ba.i m; and (@)
the Tfinal decision of the district court on a sentence imposed by
it. In this subsection "final decision" means a decision or

order,

other than dismissal by consent of all. parties, that

closes a matter iIn the district court.



<

@ An appeal to the court of appeals is a matter of right
in all actions and proceedings within its jurisdiction except
that (@) the right of appeal to the court of appeals 1is v'aived if
an appellant chooses to appeal the final decision of the district
court to the superior court; and () the state has no right of
appeal in cx"iminal cases except to test the sufficiency of the
indictment or information or to appeal a sentence on the ground
that it is too lenient.

(@) The court of appeals may in its discretion (@) review a
final decision of the superior court on an appeal from a district
court in an action or proceeding involving criminal prosecution,
post-conviction relief, extradition, probation and parole, habeas
corpus or bail; @ review tho final decision of the superior
court on appeal of a sentence iImposed by the district court. In
this subsection "final decision" means a decision or order, other
than a dismissal by consent of all parties, that closes a matter
in the superior court.

() The court of appeals may issue injunctions, writs and
all other process necessary TfTor the complete exercise of its
jurisdiction.

(@ A final decision of the court ofappeals is binding on
the superior court and on the districtcourt unlesssuperseded by
a decision of the supreme court.

HISTORY (Sec. 1 ch 12 SLA 1980)
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FOR IMMEDIATE RELEASE:

March 14, 1983
SENATE JUDICIARY COMMITTEE TO MEET

ON DEATH PENALTY FOR ALASKA

JUNEAU, AK. — The Senate Judiciary Committee vill hold a public
hearing in Anchorage this Friday (March 18) on legislation (S.5. 121)
which seeks to authorize the death penalty in AlasV-a, according to
Anchorage Sen. Joe Josephson, vice-chair of the committee who vill
host the hearing.

The committee will begin hearing testimony at 9:30 a.m. in the
Ffifth floor courtroom of the State Superior Court Building, located at
303 K Street.

"The issue of capital punishment is one of the most controversial
in the state this year", Josephson said today. '"lts ramifications can
affect us and the way others view our society for years to come. Because
of this, 1 urge every citizen with an opinion on whethei or not the
state should institute capital punishment to attend and participate 1in
Friday"s hearingéron this critical issue".

In addition to capital punishment, S.B. 121 also seeks to classify
first degree murder as a capital felony and seeks to establish preemptive
sentencing procedures for other capital felonies.

-30-

For further information, contact:
Kenry Lancaster, Tel.: 465-4907

031483



Alaska EXtalt legislature
H>tate Senate

(Committee on 3fri&iriarj>

Senator Bill Ray
Chairman
Senate Floor Leader

March 14, 1983

Delores Weiler, Field Director
ACLU of Alaska

SRA Box 2094K

Anchorage, Alaska 99507

Dear Ms. Weiler:

Pouch V
State Capitol
Juneau, Alaska 99S11

For your information the Senate Judiciary Committee will hold a public
hearing iIn Anchorage this Friday, March 18th on legislation pertaining

to Senate Bill 121 - An Act authorizing capital punishment,

classifying

murder in the first degree as a capital felony, and establihing sentenc-

ing procedures for capital felonies.

The committee will begin hearing testimony at 9:30 a.m. 1in

the fifth

floor courtroom of the State Superior Court Building, Located at 303 K

Street.

Attached herewith iIs a copy of the news release sent to the Anchorage

news media.

Sincerely,

John C. Gabrielli QO
Counsel

i
end osure



Alaska is>tatc legislature
£?tate Senate

Committee on futnriarp

Senator Bill Ray Pouch V
Chairrran State Capitol
Senate Floor Leader Juneau. Alaska 99511

March 14, 1983

Bill Bryson, Esq-
Attorney at Law

912 West 6th Avenue
Anchorage, Alaska 99501

Dear Mr. Bryson:

For your information the Senate Judiciary Committee will hold a public
hearing In Anchorage this Friday, March 18th on legislation pertaining
to Senate Bill 121 - An Act authorizing capital punishment, classifying
murder in the Ffirst degree as a capital felony, and establthing sentenc-
ing procedures for capital felonies.

The committee will begin hearing testimony at 9:30 a.m. 1in the fifth
floor courtroom of the State Superior Court Building, Located at 303 K
Street.

Attached herewith is a copy of the news release sent to the Anchorage
news media.

Sincerely,

"o C. Gabrielli
Kounsel

J]

enclosure



SUaSka &tate KUgi'sflature
ibtate Senate

Commitfre on 3fubiciarp

Senator Bill Ray Pouch V
Chairman State Capitol
Senate Floor Leader Juneau. Alaska 99811

March 14, 1983

Dana Fabe, Esq

Public Defender

716 West 4th Avenue
Anchorage, Alaska 99501

Dear Mr. Bryson:

For your information the Senate Judiciary Committee will hold a public
hearing iIn Anchorage this Friday, March 18th on legislation pertaining
to Senate Bill 121 - Ar. Act authorizing capital punishment, classifying
murder in the first degree as a capital felony, and establihi-ig sentenc-
ing procedures fcr capital felonies.

The committee will begin hearing testimony at 9:30 a.m. in the fifth
floor courtroom of the State Superior Court Building, Located at 303 K
Street.

Attached herewith is a copy of the news release sent to the Anchorage
news media.

Sincerely,

John C. Gabrielli
- Counsel

i
enclosure



STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill iic: . SB 121 Date on Bill: 2-11-83

Title: An Act authoririna caDtial Duni shment
Sponsor: Pettv.iohn. etc.
Requestor: 5. vJU~/clcl /v

1. Estimated fiscal impacts on:

a. Expenditures:
(Thousands of Dollars)

1 1 1 FY S3 1 FY 84 1 FY 8 1 FY 86 i
iCcDitcl 1 1 1 i 1 1 1
IOperatino j 1 | 1 1"
1Total 1 | 1 Ao Ao o -

b. Revenues:
IRevenue

2. Source of funds to offset fiscal impact of bill:

3. Assumptions:

No Fiscal Impact

4. Disclaimer:

This statement has not been reviewed by the OMB in the Office of the Governor.
fore does not represent the final estimate of fiscal impact.

Prepared 3y: francis C. Allan p.lOne. 269-5691
Division: Froppurs M ——— - Date; mmg_16.S3

by Commissioner? ShvxV) (o Date:

t:{,"/Public Safety t

Ji—

buti on:

ir.al to Lecislative Finance

to OMB

to Sponsor
to Requestor 2/15/83
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AS22_.07.020 DOCUMENT= 1 OF 1 PAGE = 1 OF 3
CHAPTER = 22.07
SECTION = 22.07.020
TITLE =22

HEADINGS

CITATION

TITLE 22.

Judiciciry.

CHAPTER O7.

The Court of Appeals.
See. 22.07.020.

CATCH LINE

JURISDICTION.

(@ The court of appeals has appellate jurisdiction in
actions and proceedings commenced iIn the superior court
involving:

(O criminal prosecution;
(@ post-conviction relief;
(@) children®s court matters under AS 47.10.010(a) (O

Including waiver of children®s court jurisdiction over a

minor under AS 47.10;

(4 extradition;

(5) habeas corpus;

(6) probation and parole; and
(7) bail.

() The court of appeals has jurisdiction to hear appeals of
sentences of iImprisonment imposed by the superior court on tho
grounds that the sentence is excessive or too leniei t and, in the
exorcise of this jurisdiction, may modify the sentence as
provided by law and the state constitution.

(©d0 Tho court of appeals lias jurisdiction to review (@) a
final decision of tho district court in an action or proceeding
involving criminal prosecution, post-conv.ict.ior. relief,
extradition, probation and parole, habeas corpus or bail; and (@)
tho final decision of the district court on a sentence imposed by
it. In this subsection "final decision” means a decision or
order, other than dismissal by consent of all parties, that
cl.ones a matter in the district court.



TORY

(d An appeal to the court of appeals is a matter of right
in all actions and proceedings within its jurisdiction except
that (@) the right of appeal to the court of appeals is waived if
an appellant chooses to appeal the final decision of the district
court to the superior court; and () the state lias no right of
appeal in criminal cases except to test the sufficiency of the
indictment or information or to appeal a sentence on the ground-
that it is too lenient.

(e The court of appeals may in its discretion (@) review a
final decision of the superior court on an appeal from a district
court in an action or proceeding involving criminal prosecution,
post-conviction relief, extradition, probation ,and parole, habeas
corpus or bail; @) review the final decision of the superior
court on appeal cf a sentence imposed by the district court. In
this subsection "final decision”™ means a decision or order, other
than a dismissal by consent of all parties, that closes a matter,
in the superior court.

@) The court of appeals may issue injunctions, writs and
all other process necessary for the complete exercise of its
jurisdiction.

(@ A final decision of tho court ofappeals is binding on
the superior court and on the district courtunlesssuperseded by
a decision of tho supreme court.

(Sec. 1 ch 12 SLA 1980)



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y. Slate Capitol
Juneau, Alaska 99811
(907) «*65-3991

September 21, 1982
MEMORANDUM
TO: Representative Mitrh Abood

FROM: Jonathan Sherwo
Research Staff ~

RE: Capital Punish”unt
Research Request 82-161

Carol "os of your staff requested that we provide the

information on capital punishment?™

following

e Which states currently have statutes authorizing capital

ment?

¢ Have any states reinstated capital punishment within

five years?

Is there statistical evidence demonstrating the
capital punishment on crime.

¢ Has Alaska ever had a capital punishment statute? |If

punish-

the last

effect of

-0,

what

is the history of the legislation and what were the reasons for

its repeal?

We have contacted the National Conference of State Legi5,latures and
In addi —
the jour—
nals of the Territorial Legislature, and newspaper accounts of Alaska"s
abolition of capital punishment. We have obtained the following

the NAACP Legal Defense Fund 1in reponse to your questions.
tion, we have also reviewed State and Territorial statutes,

ma tion.

Capita 1 Punishme..? in Other States

infor—

eThirty-six states currently authorize theuse of capital punishment.

Most of these states have amended or replaced some portion

statute in the last five years to bring them into compliance

guidelines set forthin the U.S. Supreme Court®"s decisions
capital punishment cases (the laws in Florida, Georqia,

of

in
and

their
with
five
Texas

were upheld; the laws in Louisiana and North Caro ina were stricken).



Representative Abood
September 21, 1982

Page Two

I have attached a brief profile of the constitutional issues pertaining
to capital punishment. This profile, published earl.ier this year by
the National Conference of State Legislatures, also includes a com
pilation of legis’ative action-undertaken in various states in response
to the Supreme Court rulings.”

Reinstatement of Capital Pur Ishment

Many states have enacted new capital punishment provisions to replace
provisions affected hy the 1976 Supreme Court rulings. However,
according to information provided by the NAACP Defense Fund, New
Jersey and South Dakota are the only states to have reinstated the
death penalty in the last five years. New Jersey's capital punishment
statute was declared unconstitutional in 1971; a new -death penalty
statute was not enacted until 1982. South Dakota repealed its death
penalty in 1976 and reinstated it in 1979. In three states, New Mexico,
Ohio and Oregon,, new provisions pertaining to the death penalty were
enacted three years after the previous provision had been declared
unconstitutional.

Statistical Evidence on Deterrence

The two research methods used in studies of the deterrent effect of
capital punishment appear tc yield contradictory results. The method
used by Thorsten Sell in and other researchers compares groups of states
with similar socio-ecomonic conditions. Each group contains at least
one state wh ch had retained the death penalty and one state which had
abolished it. These studies have found no correlation between the
existence of capital punishment and a reduced murder rate. However,
only the legal status of capital punishment was compared; its frequency
of use wes not taken into account.

Isaac Ehrlich's statistical comparison of execution rates and murder
rates, using data for the nation as a whcle, suggests that an increase
in the proportion of murder convictions punished by death leads to a
decrease In the murder rate- when several other factors are held con-
stant. However, Ehrlich's critics have noted that if there is a small

1 A list of the st-ites which currently have capital punishment pro-
visions is included in the profile. One additional state, New
Jersey, has enacted a capital punishment statute since the Ilist
was compiled.



Representative Abood
September 21, 1982

Page Three

change in one of these other factors, such as a reduction in the
conyiction rate accompanying the increased use of the death penalty,
the murder rate would increase.

Neither of the two research methods produce conclusive results. 1 am
enclosing several articles addressing the statistical work done on
this subject.  Although nmuch of the content focuses on technical
statistical issues, the articles include useful summaries of the major
studies and their critics. If you would like us to obtain any of the
studies cited in the articles, we would be happy to do so.

Capita 1 Punishment in Alaska

Alaska has not had a capital punishment statute since before statehood.
The Territory of Alaska had a capital punishment provision for first
degree murder and for the crime of obstructing a train or aircraft
resulting in the loss of human life. The death penalty was mandato”
for both of these crimes unless the jury returned a verdict of "guilty
without capital punishment,” in which case the penalty was life im-
prisonment. The 1933 edition of the Compiled Laws of Alaska (CLA)
cites the 1883 CA as the authority for the sta-tutes. These statutes
were amended by the Territorial Legislature in 1957 to eliminate the
death penalty.

The Legislative Affairs Library has no record of the debate on the elimi-
nation of the death penalty. However, an Associated Press article
appeared in the state's major newspapers following the bill's passage in
the House on February 22, 1957. Warren Taylor, the bill's sponsor, is
quoted as saying that the bill would prevent '"the hideous mistake of
executing an innocent man." Representative Taylor also cited a case
where the death penalty could have been applied to a friend who com
mitted murder while suffering the combined effects of cabin fever and
raw alcohol.

If you have any questions, or if we can be of further assistance to you,
please do not hesitate to contact us.

JS/sj

Attachments

NCSL Issue Profile: The Death Penalty
5 articles on deterrent effect of capital punishment (2 enclosures)



NCSL ISSUE PROFILE

PFATH*EENAkTY LAW§
ititit it " kk'k'k'k'k

BACKGROUND

In FURMAN v. GEORGIA, 408 U.S. 238 (1972), che U.S. Supreme Court found that
Che procedures by which to impose che death nenalty were "arbitrary and
capricious”™ and therefore in conflict with che 8ch and 14ch amendments. The
court did not declare che death penalty Itself to be unconstitutional. Rather,
che court found that che GEORGIA law did not provide any standards to guide the
sentencing authority when deciding which defendants convicted of a capital
offense should be sentenced to die and which should live.

After the FURMAN decision, G7.0RGTA and many other states designed new
capital punishment laws to comply with the court decision. State legislatures
generally enacted two types of laws: mandatory death penalty laws for persons
convicted of a certain capital offense and laws to provide objective standards
to guide the sencencer in determining what punishment should be imposed. 3oth
types of law were written to reduce and define che discretion of the sencencer.
Mandatory laws completely removed the decision of whether or not to Impose the
death penaltyfrom che  judge or the Jjury and were later declared
unconstitutional. In WOODSON v. NORTH CAROLINA, 96 S. Ct. 2978 (1976) and
ROBERTS v. LOUISIANA, 96 S. Ct. 300L (1976), the U.S. Supreme Court held chat a
sentence of death cannot be an automatic consequence of guile add such
sentences must consider Che circumstances of the case and the individual
offender.

In 1976, the laws of GEORGIA, FLORIDA, AND TEXAS were upheld by the United
States Supreme Court (See GREGG v. GEORGIA, 96 S. Ct. 2909; PROFFITT v.
FLORIDA, 96 S. Ct. 2960; and JUREK v. TEXAS, 96 S. Ct. 2950). Each law
provides standards ro guide the sentencing authority in deliberations regarding
che punishment of death. The following common characteristics can be found Ln
these laws. First, che procedure is two-tier; a trial iIs held to determine
guilt and a separate sentencing hearing is held to determine che appropriate
punishment, life imprisonment or death. Second, during the sentencing hearing,
the sentencingauthority must consider certaiafactors, tsjues and
circumstances specified or requiredby law.Evidence is introduced and both
Che prosecutor and che defendant can present arguments relacing co these
Lssues. Third, any decision Co impose the death penalty is reviewed by the
state supreme court. Although the laws are similar, each state has taken a
somewhat different approach to establish standards to govern sentencing
procedures.

In TEXAS and FLORIDA, sentencing hearings are held before a jury (Tex. Code
Crira. Pro. 37,071 and Fla. Stat. Ann 921.141). GEORGIA law allows the judge ot
the jury to consider evidence during che sentencing hea”lIng (GA Code Ann.
27-2503).

In order for a death.sentence to be Imposed in GEORGIA, che sentencing body
must Ffind 3t least one aggravating circumstance specified by law to. exist and
make a recommendation chat the Individual be sentenced to death (GA Code Ann.



26-3102 and 27-2534.1) a history of assaultive behavoir is an example of an
aggravating circumstance. Unlike Georgia, FLORIDA lists both aggravating and

mitigating circumstances to be considered by the sentencing jury. The
sentencing jury then submits an advisory sentence to che court (Fla. Scat. Ann.
921-141). Among the circumstances considered to be mitigating faccocs are che

defendant®s state of mind and if che defendanc is of a particularily young age.
"Then considering the appropriate sencence to be Imposed, che mitigating factors
can outweigh the aggravating Tactors. The trial judge in FLORIDA makes the
final decision of what .sentence to impose, life imprisonment or death.

Neither aggravating or mitigating circumstances are specified in TEXAS law.
However, che jury must consider three Issues and render a verdict of "yes" or
'no ou each 1issue. First, did che offender behave in a deliberate manner?
Second, is che offender likely to commit future acts of violence? Third, if
evidence has been presented to show chat the offender was provoked by che
victim, were che actions of the offender unreasonable 1iIn Light of che
provocation? IT che jury answers "yes" to each, 1issue it must consider, che
court 1is required to sentence Che offender to death (Tex. Code Crira. Proc.
37.071). In JTJRECX v. TEXAS, the court held that although "Texas has aoc-
adopced a list of statutory aggravating circumstances...its action In narrowing
the categories of murders for which a death sencence may ever be imposed serves
much che same purpose.™ (JURECK v, TEXAS, at 2955). The Texas Penal Code
limits capital homicides to Intentional and knowing murders committed In five
situations (Tex. Penal Code 19.03, 1974).

In reviewing a death sencence, che GEORGIA stace supreme court is required
by state law to determine, 1) if the sentence was imposed in an arbitrary,
prejudicial or passionate manner, 2) iIf che evidence supports the sentencing
authority"s finding of che aggravating circumstances, and 3) if the sencence Is
disproportiooace or excessive to other sentences imposed la similar cases (GA
Code Ann. 27-2537), Neither FLORIDA nor TEXAS laws direct the stace supreme
court to conduce a certain kind of review but review is automatic (Fla. Stac.
An. 921-141 and Texas 37.071).

3y specifying circumstances and Issues for consideration when determining
che appropriate sencence of a capital offender, the legislatures of GEORGIA,
TEXAS and FLORIDA have provided an acceptable mechanism to reduce arbitrary
decision-making. Supreme court review IS an extra safeguard to protecc against
totally discretionary sentencing.

RECENT LEGISLATION

To date, thirty-five states have laws to impose Che death penalty for
certain crimes."

/
(See appendix for statute ci® _.ions) Only one state, MICHIGAN, has a

constitutional prohibition agai c capital punishment (Ml Constitution Arc.
4, sec. 46). At least 12 ates ha— considered new daach penalty
legislation within Che past 3 y"ars.

NEW MEXICO adopted a two-stage procedure by which to Impose a penalty of
death or Life imprisonment. The sencencer must find ac least one aggravating
circumstance to exist before sentencing a convicted defendant to leach and the



case 1Is automatically reviewed by che scace supreme court (NM Scat. Ann.
31-13-1A). MEW MEXICO becane che fourth scate Co provide lethal injecdon s
che method of execucion (MM Stac. Ann. 31-14-11). The ocher scates are
OKLAHOMA, TEXAS and IDAHO.

A simila- _vo-tier law was adopced iIn SOUTH DAKOTA. Like che Ceorgia law,
Che stace supreme court will review each caseCo determine factors specified in
Che law (."979SD Session Laws, Crim. Proc., Ch. 160, sect. 10). In addition,
Che trial judge ,js required Co send a copy ofChe judgement to the governor who
may investigate Che case and has Che power Co reprieve or suspend the execution
In order Co complete Che investigation. IT che defendant appears to be
mentally incoapetent, the warden is to notify the governor who is Co appoint a
commission of physicians Co examine che defendant. If che defendant Ls found
to be incompetent, thr. governor is Cr suspend che e ".ecucion (SD Session Laws,
Ch. 160, sect. 20-27).

Ohio"s law was declared unconstitutional in July 1978 by che U.S. Supreme
Court. In LOCXET wv. OHIO (98 S. Ct. 2954, at 4987), che court held Chat "a
death penalty statuCe must not preclude consideracion of relevant mitigating

faccors." The court held chat death penalty laws should not be written to
limit che number of mitigating factors allowed Co be considered by the
sentencing authority. However, 1981 legislation was enacted In OHIO co

reinsti“e tfj deach penalty.

After ‘he Locket decision, the COLORADO adopced legislation which expands,
but does not limit, the list sf mitigating factors to be considered during the
sentencing hearing. The stacuce permits the death penalty to be imposed upon
finding chat one or more aggravating factors, specified by law, exist and chat
no gitigating factors are found. |In cases where the death sentence Is imposed,
the case will be automatically reviewed by the scate supreme court (CRS
18-1-409).

In response to court decisions, CONNECTICUT and ALABAMA also enacted new
laws in 1981. Other legislation to reinstate the death penalty was vetoed in
KANSAS for the third consecutive year and in NEW YORK cor the fifth consecutive
year. Laws in OREGON and MASSACHUSETTS have recently been struck down but to
date, revised laws have not been adopted.

Due to changing public opinion, legislative revision, and court review, the
number and structure of state laws is constantly changing. Most state
legislation has been patterned after the FLORIDA, GEORGIA, and TEXAS laws.
However state laws continue to be challenged and new legislation iIs expected to
be introduced in stace i.egislatures again next year.

REPORTS AND PUBLICATIONS
* . P *
Gectingei, Stephen, *The Deach Penalty 1is Back- And So is the Debate,”
CORRECTIONS MAGAZINE, June 1979.

Papp, Dennis M., "Stace Capital Punishment Schemes Expressly Upheld by che U.S.
Supreme Court™, Ohio Legislative Service Commission, April 13, 1979.
(Available through NCSL"s Legislative Information Syscem. = Document
RCH7903 198.)



"The Conscicutiona.ll.tz of che Deach Penalty Statutes la Florida, Ohio and
Colorado', Colorado Legislative Council Staff, January 30, 1979. (Available

chrough NCSL"s Legislative Information System.)

"The Question of Capical Punishment™, Contact
publication Includes case law, legislation,

Inc., Revised 1981. (This

and other decalled Information

and can be obtained for $10.00 from Contact Inc., P.O. 3ox 81328, Lincoln,

Neb. 68501.

sro-nr
alLABAMA® Act. No. 81-173, H.3. 297,
Regular Session 1981, 1981 Acts p. 203

ARIZONA Ariz. Const, art. 22, sec. 22
Rev. Stac. Ann. Secs. 13-703, 704.

ARKANSAS Arh. Star. Ann. secs. 41-303,
41-1351, 41-3952

CALIFORNIA Calif. Penal Code Secs. 37,
ec. seq., 3604, 4500 (Deering)

COLORADO Colo. Rev. Star. 16-11-401,
13-1-105, 18-1-409

CONNECTICUT Conn. Gen. Sta*.. 53A-46
1981

DELAWARE Del. Code Ann. Tit. 11, Sec. 4209
FLORIDA Fla. Stat. Ann. sec. 922.10 (West)
GEORGIA GA Code Ann. sec. 27-2512

IDAHO Idaho Code sec. 18-11-19 (2716)

ILLINOIS 111. Am. Stat. Ch. 38 JVc*.
 U9-5, 1005-1-9

INDIANA Ind. Code Ann, 35-1-46-9 (Sums)

*KENTUCKY eid Rev. Stat. AWmn. sec. 431.220
(3aldwin)

LOUISIANA LA Rev. Stat. Ann. Sec 15:569 (West)

MARYLAND MD Ann Code Art 27, sec. 71

* OF PERSONS ON
-55°2F.

METHOD J)ORTH J\0O

electrocution 50

33S 36 Ariz.

electrocution 21

gas i/7 19

gas 1

electrocution

hanging 4
electrocution 157
electrocution 107

lethal injection o

electrocution 39 (ttea J-
eiectrocution 10
electrocution 9
electrocution 9

e gas 5



MISSISSIPPI Miss. Code Amn,. sec. 99-19-51 gas 21

MISSOURI MO Ann. Scac. sec. 546.720 (Vernon) gas 12
MONTANA Mortt.. Rev. Codes Ann. sec. 95-2303 hanging 3
NEBRASKA ME Rev. Stat. sec. 29-2532 electrocution 12
NEVADA Nev. Rev. Stat. sec. 176.355 gas 1
NEW HAMPSHIRE NH Rev. Scat. Ann. sec. 630:5 hanging 0
NEW MEXICO NM Scat. Ann. secs. 31-14-11 et seq. lethal injeccion 1
31-18-2
NORTH CAROLINA N.C. Gen. Scat. secs. 15-187,1£3 gas 16
OHIO Ohio Senate Bill 1, adopted 1981 electrocution 0
OKLAHOMA
OK Stat. Ann. tit. 22, sec. 1014 lethal Injection 39
PENNSYLVANIA Pa. Stat, Ann. Tit. 18, secs. 1102, electrocution 23

1311; 535. 19 sec. 1121 (Pardon)
0

SOUTH CAROLINA SC Code secs. 16-3-20, 24-3-530 electrocution 21

SOUTH DAKOTA 1979 SD Session Laws. Crim Pro. electrocution 0
Ch. 160 sec. 10, 20-27

TENNESSEE Tenn. Code Ann. sec. 40-3117 electrocution 24

TEXAS Tx. Code Crim. Proc. Ann. art. 43.14 lethal injection

UTAH UT. Code Ann. sec. 77-36-16 firing squad 4 (recent
amendment repealed hanging as an optional method)

"VERMONT VT. Stat. Ann. Tit. 13, sec. 7106 electrocution 0

VIRGINIA Va. Code sec. 53-318 electrocution 13

WASHINGTON Wa. Rev. Code Ann. sec. 10.70.090 hanging 5

WYOMING WY. Stac. Sec. 7-13-405 gas 1

Information on number of "persons on death row provided by ACLU



9 are women 367 are black 474 are white 40 are hispanlc 5 ace native American 2
are Asians 3 unknown ACLU poincs out thac sate individuals on dea™h row are
sentenced in more than one state and therefore, the numbers do not add up.
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* N'CSL STAfr CONTACT: Mary Fairchild *
* 303/623-6600 *
* REV. DATE: 01/15/82 *
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau, Alaska 99SI1
(907) 465-3991

November 30, 1981

VEMORANDUM

TO: Representative Randy Phillips
ATTN: Janet Seitz

FROMt Deb Pomeroy'”

RE: Death Penalty Statutes

Research Request. 81-199

Attached is a copy of the letter sent to Cindy Bradford regarding her
questions about the number of states havingthe death penalty and
whether Alaska has ever had a death penalty statute, which Janet
Seitz of your staff requested we answer.

dp

Attachment



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

f’ouch Y, State Capitol
Juneau. Alaska 99811
(907) 465-3991

November 30, 1981

Cindy Bradford
Box 110 Marcus Street
Eagle River, Alaska 99588

Dear Ms. Bradford:

Representative Phillips requested that we reply to your questions
regarding the number of states that have the death penalty; how
long they have been in effect; and whether or not Alaska has ever
had the death penalty.

The Book of the States 1930-81 explains that the 1972 Supreme Court
decision in Furman VTTeorgia outlawed capital punishment, but did not
explicitly estaUTTsh the wunconsitutionality of the death penalty.
Many states infc -oreted the Supreme Court decision to mean that the
death penalty .uld be mandatory rather than discretionary. In the
next four yee, , states reinstated or extended mandatory death penalty
statutes for selected crimes. In 1976, after several states' laws had
been challenged, the Supreme Court struck doan mandatory death penalty
laws, but upheld the constitutionality of capital punishment. As a re-
sult of these two decisions, all capital punishment laws, with the
exception of Vermont'sl have been instituted or reinstituted in the
last decade.

According to Mary Fairchild of the lLaw & Justice Department at the
National Conference of State Legislatures in Denver, 36 states listed
on the following page, currently have the death penalty.

iVermont is the only state that has a Pre-Furman law; however, no
one has been sentenced to the death penalty since the ruling, so the
law has gone unchallenged.



Cindy Bradford
November 30, 1931

Page 2

Algbama" Idaho Nebraska South Carolina
Arizona I'11inois Nevada South Dakota
Arkansas Indiana New Hampshire Tennessee
Californi a Kentucky New Mexico Texas

Colorado Louisianna New York4 Utah6
Connecticut® Maryland North Carolina Vermont
Delaware Mississippi Ohio6 Virginia
Florida Missouri Oklahoma Washington
Georgia Montana Pennsylvania Wyoming

?A federal court declared the Alabama law unconstitutional in June of
1980; however, a new law was passed in 19bl reinstituting the death
penalty.

6A state trial court declared the Connecticut law unconstitutional in
1980; the Legislature has since amended the law to satisfy the objec-
tions of the court

4New York capital punishment laws were declared partially unconstitu-
tional in 1977 with the remaining statutes limited so as to make the
death penalty almost non-existent. For the last 5 years, the governor
.has vetoed any new laws concerning capital punishment

60hio law was declared unconstitutional in 1978; a new law was passed
in 1981

6Utah has amended the law abolishing the choice between electrocution
and firing squad. The means of capital punishment is now a firing
squad only.

Of the 15 states that do not currently have the death penalty, there
are 3 thatare considering it:

Kansas: a capital punishment law has been passed by the legisla-
ture and vetoed by the governor for the last 3 consecu-
tive years.

Massachusetts: the law was declared unconstitutional in 1980 and a
move has been made to put a constitutional amendment on
the next ballot;

New Jersey is considering a capital punishment law;

In answer to your last question, Alaska, as a state, has never had a
C al punishment law.

cc: Representative Phillips



Special Sr.*Ciion

S r
X T .*" -
rrar—>; r
m o \: \ 1 V.
/ & T S MM S B
. r - LI i 1 Ll i i v _
i'y ! | r —I
|f &t n .o
\ U | |
Yvj™rid. N OO N Y B
\ - - -
X - I I 5’}? o _ '\'I ’. r?n .*: V’! nnn ' 1 i !
i /’.1/I --J\ .IJ< I R Y T B ilei

In tho wake of a serious crime, justice is swift: Police sift
the clues and track down the culprit; the prosecutor throws
the book at him; judge and jury do their duly, and the
criminal slinks off to prison—a social menace no more.

Then the credits roll and the television show is over.
Americans turn their attention back to the real world,
where things are different.

The real world, where—

« In 4 out of 5 cases of serious crime, there is not even an
arrest, let alone a conviction,

a Ofthe casesin which arrests dooccur, soinoarc dropped,
and just about half end in guilty pleas or convictions.

n One lawbreaker might draw a stiff penalty, another a
light penalty for the same offense.

n Most convicts serve only a fraction of their prison
terms before being put back nn the street, and many of
them return to crime.

The rate of violent crime has more than quadrupled
during the last two decades—creating unprecedented
strains. Police and prosecutors are overworked. Courts are

B LA KL P g M (R
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staggering under heavy backlogs. Prisons arc bursting with
surplus inmates. The result: Bitter controversy engulfs al-
most every method by which our society struggles to cope
with lamessness. Americans are angiv. Many of them be-
lieve that the institutions of law and order somehow have
come unglued, exposing them and their families to a grow-
ing risk of death, injury or property loss at the hands of thugs.

Civil proceedings arc arousing fears as well. An explosion
of lawsuits has made people feel more and more vulnerable
to a wrathful passer-by, customer, neighbor, employe, busi-
ness partner—>erhtps even one’s own child. The crush of
litigation also has quickened concern about the fees and
ethics of lawyers, whose ranks have swollen fast.

Vet how thejustice system works—how it m'lly works—
remains a mystery to many, People’s "know.edge" often
boils down to a stream of half-truths and misimpresiinns
gained from llollywood, TV and newspapers. This prompted
U.S.iVvws it World Hrport to prepare litis 2-l-page section to
help readers understand procedures that are designed not
only to punish the guilty but also to protect the innocent. O

brought annually in the United
States?

A About t million. B. Almost 37 mil-
lion. C. More than 12 million.

Hero is a simple quiz (O measure
how much you know about tho U.S.
system of justice !i>0 answers appear
below).

1 How much time docs the aver-
age police officer spend dealing
with crime?
A 75 percent. B. 15 percent. C. *10 to
50 percent.

7. The average salary of a police
officer offer five years on the force
IS;

A. S13,050, B. 322,000. C. 510,000.

3. The job of a grand jury is to:

A Weigh tho defenduni's guilt or i-no-
conco. B Determine whether inmates
grt parole. C. Decide whether a case
goes to trial.

1 How many persons elated for
trial on serious criminal chargm;
plead guilty?

A 60 percent. 0. 10 percent C. 30
percent.

5. The average lime served in pris-
on by a person convicted of a felo-
ny—n serious crime—is:

A 2G month;. B. C months. C. Be-
tween 5 and Gyears.

G Mow many appeals are filed wi'h
the Supreme Court each year?
A 750. B, 5,300. C. 1,500.

7. How may federal judges be re-
moved from office?

A. Impeachment and conviction by
Congress. 3. Supreme Court order. (J.
Dismissal by the President, with Sen-
ate consent

3. Which constitutional amendment
protects citizens against unrenscn-
rbio searches?

A. Fourth Amendment. B. First Amend-
ment. C. Fourteenth Amendment.

9. Junior attorney:: in law firms are
paid an average -alary of;
A. 515,900. C. Qil0,200. C. 320 GOO.

10. How many civil suits a a

Copyright © 190™ U.S.Nows & World Report, Inc.

11. Which side wins most often
when a civil suit is tried?

A The piainlill—the person suing—
wins 00 percent of the time. B. The
defendant is victorious in 68 peicunt
of cases. C. Each side wins abuut half
tho tino.

12 The standard used by juries to
decide a civil case is:

A 1he preponderance of the evidence.
B. Guiit beyond a reasonable doubt. C.
The rensona’de-man standard.

13 In most smrli-chiibs courtk:

A Lawyers are required 'o reduce
tinir iocs. B. Disputes under =0 m=-
tried C, Wfitten evidonco is cxelsded
at dl times.
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490.000 officers, plus

210.000 suppon employes.

Of this total, 525,000 work for
local governments, 100,000
for states and 75,000 for the
U.S. government. Average ° ,,
starling salary for police offi-
cers is 514,300; aftc- five
years, S18,000.

Cojt lo inxroyar.;: )
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23,000 judges, plus 141,000
clerks, bailiffs and other court
employes, handle civil ?d
criminal cases. About 1400
judges work in federal courls,
0,000 in state courts and
10,600 in local courts. Avor-
ago pay for state trial judges
is nearly S50.000.
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32,000 employes of training,
planning and construction
units that affect all sogmunls
of the justice system.

Cent to taxpayers:
r< . J
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284.000 guards, probation
and parole oflicers and otli-
ers. Of these, 12,000 work for
U.S., 163,000 for states and
109.000 lor local govern-
ments. Typical prison guard is
paid about S 16,000.
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25,500 lawyers, including
10,000 prosecutors and 7,500
public delondors, plus 62,000
investigators and other aides.
Of the total, 0,500 work for
tho U.S., 24,500 for stales
and 54,500 for local govern-
ments. Prosecutors earn av-
erage of $25,000, public
defenders S20.000.
Co;ttot
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“Adversary j'jelice” piis
prcoscuiicn r.:;clnit deferso
in a v/ar that io governed by
intricate ruiec. Per a guided
tour of the batiiefietai—

When a person is arrested for a seri-
ous crime—and the handcuffs snap
shul around his wrists—lie enters a le-
gal maze with many possible exits.

lie may find one within hours and
quickly he back on the streets. Or, if he
is one of the unlucky lew, he may nos-
er know freedom again.

Critics seethe with indignation over
procedures that they believe give the
guilty too many loopholes for escape.
"It’s difficult to explain to crime vic-
tims the weaknesses and inefficiencies
of our system," laments Philadelphia’s
district attorney, I'ldward Itondcll.

Most defenders acknowl-
edge that the process has its
Haws, which smart lawyers
and juilhousu-wi.se hoodlums
feel no compunction about
exploiting. Hut they contend
that when analyzed step [»y
step the system makes more
Sense than critics admit.

After an arrest, the first
milestone is a hearing to de-
termine whether the ilrj'rn-
wfni will he released until
Inal or held in the county
t | Tho judge may free tin
I erson on his own nrof'iil

iiiiv, a written pledge to
ippoar for tiiai, or may rei|nire deposit
elbail that is forfeited if the accused
fail., to show up in court.

In about half the stales, the judge can
d nv bail aliojv ‘her if the suspect has a
(ii.ninal iccord or seems *nhe a danger
b>the community. In the rest of the
slates and in federal courts, ihc law
allows denial of ball only when lhere is
substantial doubt that the person, if
It i'd, will return for trial. Many judges,
however, laced with a defendant per-
< .veil to >0 a social menace, do not
he.ilUle to set bail so high that the sus-
pect cannot pay it.

Nearly KH percent of those released
do Imw up lor trial<ull more than ID
p>icent ol them commit new crimes in
tk meantime.

ifie DA weighs in. Police lay out the
‘ nee tliev have lor the district ill

>and his assistants, who decide

(Y
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whether to prosecute. The basic quo.
tion these lawyers ask: Is there enough
proof to convince a jury of guilt "be-
yond areasonable doubt"—the test that
prevails in criminal courts?

In a significant number of cases, the
answer is "No" and the charges are
dropped. Even ifacase is acceptable on
legal grounds, prosecutors may scuttle
it because of a backlog of more-impor-
tant prosecutions. The majority of law
violations in the U.S. are not crimes of
violence hut lesser offenses such as van-
dalism and public drunkenness, which
are often referred to social-servicc
agencies instead of the courts.

When prosecutors decide to take a

Defendant and his lawyer face the judge, Fully SO percent of jury
trinlr. are avci ted or cut short by guilty pleaa.

case to trial, in about bull the states they
file an information with the court slat-
ing the charges,

In the rest of the nation, serious crim-
inal accusations are forwarded instead
lon panel of six to 23 citizens chosen to
sit for periods of several months as a
rianiljm;/. These' sessions tire closed to
the public. Till.* grand juries hear gov-
ernment lawyers present documents or
testimony from major witnesses,

Unless catted as a witness, the defen-
dant never sets foot in the grand-jury
room and is not permitted to oflei a
defense. Heason; The grand jury does
uni seel, to determine the truth of the
charges, lint only whether there is
enough evidence to warrant a trial.

Il the answer is "Yes," the grand jury
voles a tun' Itill—an indictment laving
out the charges. In theory, this decision
is made independently. Hut nost, ex-

perts agree that with rare ex-
ceptions grand juries follow

. X prosecutors* cues.

By this time, the accused
mere often than not already will have a
lawyer—a right of every person
charged with a crime. Three fourths of
all defteiidants can't allord to hire an
attorney. They rely on ; ublicly paid
lawyers who either work full time as
public defenders or are appointed by
the courts for such work part time.

While the estimated 2.'i,)00 lawyers
in private criminal-law practice can se-
lect their own clients, the typical public
defender is overbore .ear'd. Often young
lawyers no more than a few years out of
law schooal, they grapple with -1tH cases
ayear, or more than one a day.

Truth on trial. The role of defense?
lawyers in U.S. courts isjust us crucial as
that of prosecutors.

In many countries, the questioning of
witnesses in criminal proceedings is
handled byjudges or some other neutral
official, and guilt and innocence are
decided by ajudge or panel ofjudges,

US. tiini procedures are
built on a different premise:
That the facts are brought
out best—and justice best
served—by pilling opposing

( © counsels against one another

before a neutral judge and
" f , jury. This adrcrsaiii V/A/evi
litis delects. For one tiling,
the lawyers are not always
equal in talent. One attm
ney’s superior trial tactics
may overshadow tin Mil)-
stance of the* case.

What's more, appeals to
emotion and the withholding
of evidence from the other
side until the last possible
moment are commnuplure.
Nicholas Kittrie, a professor
of law at Auieiicau 1 Iniversily, says "the
siupiisc witness, document or demon-
strative evidence" often inlluences a
jury's findings.

Still, most experts agree with Prof.
Alan Dershowitz of Harvard 1,aw
School that the adversary system "gen-
erally produces accurate resit,is" while
safeguarding the rig,his of the accused.

However a ease comes out in the
end, the defense starts at a disadvan-
tage. "The prosecution has all the po-
lice reports, laboratories and comput-
ers,” says Hick Wilson of the National
li'gal Aid and Defender Association.
"That leaves the defense in the dust."

Squaring off. A defendant's first
chance to rebut the charges comes at
sion held soon after an indictment. The
prosecution presents evidence aimed
at establishing a basis lor the case to go

37
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Arrest. Alter a suspect is apprehended,
prosecutor and grand jury decide whether the
case should go to trial.

He -t UJ

(uj

Selection of jury, iioth prosecution
and dolonso probe tho atlitodoa of jurors
carefully hcloro accepting them.

eje e

to trial. The defense may make
a motion that evidence be ex-
cluded on grounds that it was
seized unlawfully, that tin sus-
pect's rights were violated during po-
lice questioning or that some other in-
fraction of civil liberties occurred.
These basic protections are outlined in
the box on page -3 Attorneys for presi-
dential assailant John \V. IHnckley, Jr.,
were able to bar some police testimony
from his trial because his lawyer wasn't
present when federal agents first ques-
tioned him.

The judge can dismiss all or some d
the charges. Usually, he rules that
while some evidence may he inadmissi-
ble, the case can go to trial.

Many defendants who lose this first
round decide to plead guilty. Often,
they can win a reduction in the sever-
ity of charges—anil thus i lesser sen-
tence—by negotiating ;/<v. bargain
with the prosecutor.

Although most guilty pleas come just
before trial, a defendant can plead
guilty at any time before the verdict is
in. One Virginia man, fearful of getting
the death penalty, decided to plead
guilty to a reduced murder charge as
the jury was deliberating over his
case— ly tolearn later that the jurors
had ke 4 prepared to acquit him.

At least 80 percent of eases end in
guilty pleas. Prosecutors thus avoid cost-
ly, time-consuming lrials and the risks of
acquittals. Defendants get lighter sen-
tences than they might have received
had they fought to the hitter end.

Oases that do not end in plea bar-
gains before trial rarely go to trial
quickly. A survey of .12 metropolitan
areas by the National Center for Stale
Courts showed that the median time
ftom filing of charges to trial ranged
from -12 days in Portland, Oreg., to
nearly a year in itniTalo.

Court backlogs are only one reason
for delays. Defense lawyers often seek
to postpone trials in the hope that pros-
ecution witnesses will decide not to

I'a
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testify or will perhaps forget de-
tails of the criire. “The world's
greatest defense attorney is Fa-
ther Time,” says Tulsa lawyer
Patrick Williams.

Day of reckoi .-n ntc the tria
date finally arrives, the |..avers match
their wits first in the empaneling of the
jury. Its makeup is vital because—
when the crime is serious—a unani-
mous vote of 12 jurors is needed to
reach a verdict. Selection can take
many hours and even many days a* the
lawyers question potential jurors on
their backgrounds and beliefs.

Once thejury is chosen, the prosecu-
tor makes a.i opening statement,
sketchily desorbing the ease against
the accused. The defendant's attorney
briefly tells the jury what line of de-
fense will he offered.

Next, the prosecutor starts calling
witnesses to build his case. When he
completes his questioning of each, the
defense attorney gets a chance tocross-
examine—an interrogation often used
to attack the witness's credibility. Says
legal scholar David Netibauer: “In
cross-examination, each side has the
opportunity to examine the witnesses’
truthfulness, to probe for possible bias-
es and to lest what witnesses actually
know, not what they think they know."

Then comes the defense's turn to
call witnesses, though il is no! obliged
to do so and may rely entirely on chal-
lenging prosecution evidence.

Many legal battles are fought out of
the jury's presence, with both sides de-
bating before the judge svhat evidence
may he presented tojurors.

Although some criminal trials a :
over in aday or less, many lake week
or months as each side raises a string u
objections to the other's evidence
Some defense lawyers make no hones
that they do this partly in tin- hope that
an appeals court later will overturn a
conviction because of an erroneous mil
ing by the trial judge.

“We are obligated as lawyers ro do

Cross-e:taminntion.

Ouestioniny of Each lawyer has a chance lo = A
witnosoos. Each » shako tho credibility ol tho op- q
sldo prosonls testimony >, Y y fV1' Vot position's witnesses xS
buttressing its case. .
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The nation's juvenile-justice sys-
tem, designed to shield delinquent
yoelhs from the harsh treatment giv-
eii tii adult criminals, is doing its job
too well.

That is the view of critics of the
juvenile courts, who contend that the
lenient handling of youthful offenders
is as much toblame as anything for the
surge of violent crime by the young.

r' is an issue on which public atli-
tm.es have come, full circle in recent
decades. When juvenile courts were
created at the turn of the-century,
reformers believed young lawbreak-
ers needed to he sheltered in a vari-
ety of ways, in addition to being kept
apart from adult criminal ,.

juvenile-conrt hearings and records
were closed to the public. A jargon
was created so do'!-., pients would not
be tainted by erhninal-courl terms
Youths were accused in a “petition,"
not an indictment, and were not

J Indeed up without kail but rather "de-

tained in then best interests.” Instead

of being found guilty, they were "ad-

J indicated delinquent” and sent not to
I pie -txhul to "training schools."

Without the trappings of the adult

everything we can to assist our cli-
ents," comments John Ackerman, pres-
ident of the National Association of
Criminal Defense Lawyers. "If we talil
to do so, we should he disbarred and
can be sui'd for malpractice,"

Once each side has presented its case,
ineluding rebuttal testimony, opposing
lawyer; deliver final arjiintriilt—pec-
ulations pulling the evidence in the
light they want thejury tosee it.

Jury takes the driver's seat. The
judge then instructs jurors on how to
apply the law to the facts. For example,

Final argum ents. Prosecutor anil
tinlonso lawyer sock to convince jurois
that thn ovidonco la*

yj vars tlicir side.

O SNcWS WORLD REPORT. Nov 1 1082

justice system, youths often found
themselves in court with only ajudge,
asocial worker and heir parents.

Over the years, critics came to be-
lieve that this closed system—whatev-
er the intent—did not always treat
delinquents fairly. Judges' philoso-
phies of treatment varied so much
that some youths were sent to prison
when they should have been sent
home; others were set free when they
should have been thrown behind bars.

In a noted 19(i7 case. In iv Gault,
the Supreme Court declared that
youths have the right to a lawyer and
other legal protections. Since then,
juven .ie-courl proceedings have be-
come more and more like, adult trials,
with prosecutor.;, defense attorneys
and stricter rules of evidence. Many
hearings now are open.

In ivcci.t scars, |1 stales have
passed laws to send to adult courts
certain youths under 18 charged
with serious crimes. After conviction
there, they may end up in adult pris-
ons. Several other states have made
it possible for even younger chil-
dren—some as young as 10—to bo
sent to iminal court.

Nearly 500,000 youths are jailed in
detention units each year, cither to
await trial or to serve sentences that
typically run a year or less. Judge#

the jury may he told that it can find the
defend.mt guilty of first-degree mur-
der only if the evidence shows intent
to kill and premeditation. Ilv contrast,
killing someone through ncghV.-oiee
constitutes manslaughter, which car-
ries a far lower penally.

Jurors sometimes are told the range
of penalties lor the offenses at issue, so
they have an idea what a finding of
guilty will mean to the defendant. 1ll a
few states, juries recommend punish-
ments or actually impose them. In oth-
ers, the judge sets the punishment.

Jury deliberates. After tho judge instructs

them on the law, jurors must
ovidonco
demonstrates guilt beyond “a

docido whether
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reasonable doubt,"

send about 3,000 annually to state
training schools—youth prisons
where delinquents spend one or two |
years, on average.

In most states, the jurisdiction of
juvenile authorities ends at age 21.
For this and other reasons, young of- j
fenders tend to spend less time be-
hind bars than adult# implicated in 1
similar crimes.

Itut the conditions in places where
juveniles arc held arc often so poc-
that critics say they encourage crimi-
nalily. "The cells at Alcatraz arc bet- (
ter than whe; many of those I-ids am
sitting in today,"” contends Mark.
Soler of the San Francisco-based
Youth Law Center.

It's too soon to gauge effects of the
get-tough chive, analysts say. Hardier j
measures may keep some violent |
youths off the streets for longer peri-
ods, but experts predict that whether !
they remain in juvenile courts or are |
shifted to adult triimnals, delinquent* |
will continue to he treated more le-
niently than adult criminals.

Says | amis Me! lardy, director of tho
National Council ofJuvenile and Fain- |
ily Court Judges; "All we're doing is
creating anewjm enile-jnstice system |
within the adult system. Young crimi
uals require special attention, and
most will continue to get it,"

Nearly three fourths of trials' end in
guilty verdicts. Viitually all such ver-
dicts are appealed, if for no other rea-
son than that lire courts now afford
every defendant the right to an attor-
ney for appeals as well as for trials,

Defendants hotd in custody liofo.v
their trials begin sen ing prison tei ms—
if one is imposed—while the appeal is
pending. Someofthosev 1 wei mout on
bail before trial are locked up once the
jury returns a guilty verdict, but main’
remain free until appeals are exhausted.

A person ran seek reversal ol a eon-

Sontenciir. Thu
judge announces penalty
alter receiving ropnits on
defendant's background.



vii'lion from the I nil judge. j\\~"
then from ait appealsi >utand V
then from this state si. waii)

court. Separately, civil suits can

be filed cither in state or federal courts
seeking release on the ground that a
conviction was contrary todue process
o f law—a constitutional right not to he
deprived of one's liberty except in ac-
cordance with fair procedures. These
habeas corpus suits—a Latin phrase for
“you have the hotly’—are sometimes
taken all the way to the U.S. Supreme
Court.

In appellate proceedings, no witness-
es are called, and there is nojury. The
judges simply review the transcript of
the trial, read lawyers' briefs and listen
to their oral arguments.

Posttrial maneuvering can drag on
four or five years or even longer A tusk
force appointed by Atty. Gen. William
French Smith reported in 1US1 that
“public confidence in the criminal-jus-
liec system lends to he eroded by a
perception that the law allows a virtu-
ally endless stream of attacks on the
convictinn."

Appeals courts also come under at-
tack for revcising criminal convictions
on technical points However, only a
small percentage of guilty findings are
in fact reversed.

Contours of a crackdown. Con-
giess, stale legislatures and the courts
themselves have paid increasing atten-
tion in recent years to demands for
<hmiual-ju-.tiee reforms.

High on the agenda is speeding up
the handling of eases. Chief Judge
I .awroncc 1). Cooke of New York State,
citing the do/i « postponements that
occur in the avenge criminal trial 111
Neiv York City, has launched a crack-
down on delays that i <hopes will In; a
i uxlel for the nation.

Declares Cooke: "Jud ies has =got to
stiffen up and not give in to the ‘easy
come, easy go'court system favored by

the lawyers."

In W-I, Congress pawed a law re-
quiring trials within Im days ol a fed-
eral indictment; most slates now have
simihir rules. Hut the defendant may
giv up his right to a speedy trial, hop-
ing that a delay will benefit him or her.
"Speedy-trial guidelines have had little
impact because they are not enforced,”
says Alexander Aikiuaii of tho National
Center for Slate Courts.

Reformers also want to clamp down
mi appe tis. Aim ng changes being con-
sidered m Congress and some .tales
are limiting convicts' right to lib habe-
as corpus Suits and putting time limits
on slops in the appeal similar to the
speedy-trial laws nmv on I he books.

Others nmild lessen the restrictions
on wii.it is admissible as evidence.

do
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Alaska has eliminated pica
bargaining, and some local
prosecutors have curtailed the
practice, especially for aggra-

vated offenses.

Savs Robert Macy, district attorney
of Oklahoma City: “If the defense
wants to accept my recommendation,
fine, but | don’'t bargain."

Even so, few sweeping changes are
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Americans accused of crime enjoy
a wide array of legal protections
rooted in the U.S. Constitution and
tho body of common law inherited
from England.

These .safeguards—interpreted,
reinterpreted and amended over the
decades by the courts. Congress and
the stale legislatures—"are extended
todefendants not because we sympa-
thize with their actions blit because
in upholding their rights we protect
our own," say Judge Damon Keith of
the US. Con t of Appeals for the
Sixth Circuit.

Still, there are sharp divisions
over how broad these protections
should be. Some critics assert that
the courts have applied them so
sweepinglv that the legal system
now favors defendants unduly.

For a look at key criminal-law is-
sue;. and the debate over them—

No unreasonable searches. Since
| Util. llie.Supreme (.'mill has ruled in
a series ol cases that evidence ob-
tained by police in violation ol the
Fourth Amendment cannot lie used
in court. To protect people against
"unreasonable searches and sei-
zures," the Constitution requires po-
lice to get a warrant from a judge
before invading privacy in pursuit ol
evidence. ThoJustices have held that
warrantless searches can he made
only iu connection with an arrest or
when an object is in plain view,

Police officers complain Ih it the
Court has not provided clear and
consistent guidance. For example,
tho Justices ruled that officers need
a warrant to search containers m an
automobile, ami then just a year lal
er reversed themselves.

Critics argue that evidence galli-
at 'd in good lailh should he admissi-
ble even if seized in violation of
eourt-mimdalcv! procedures. De-
fenders of current law say tins would
spur undue intrusions on privacy.

S'clf-ineriiniitiiliou ban. The Fifth
Amendment pros ides that a person

likely in what have conic to be regard-
ed as basic American rights.

"Due process of law wa° the weapon
used against arbitrary, capricious and
unreasonable acts by government offi-
cials,” declares eriniinal-law expert Isi-
dore Starr. “It may permit some crimi-
nals to escape their just deserts, hut it
also protects the. innocent. The princi-
ple should not be changed lightly.” O

cannot he compelled "to he a wit-
ness against hirruelf.” The Supreme
Court ruled in the \0Cf>case of Mi-
randa r. Arizona that before ques-
tioning suspects, police must tell
them of their rights to remain silent
and to have a lawyer present. .State-
ments obtained under coercion
were declared inadmissible, and
some convictions have been over-
turned on this basis. Asserts Chief
Justice Robert Donnelly of Missouri:
“Tin: Mhanrfa rule is an example of
lipping the balance in favor of the
accused.”

Proponents say the procedure
keeps law officers from abusing per-
sons in custody. "1 wouldn't want to
sec the third degree come bac!; "
says one prosecutor.

Presumption of innocence. Under
English common law, accused per-
sons are presumed innocent until
they plead guilty or are tiied and
convicted. Traditionally, they were
seen as entitled to release until trial
unless there were grounds to believe
they would lice.

because many criminals often
commit crim swhile on bail, howev-
er, the trend m the US. liar been to
givejudges tin «ower to deny bail to
suspects considered dangerous to
the cmmuuuily Civil libcrtai inns
oppose such “preventive detention™
as contmy to the prcsnmptinii-of-
iiinoeonte ivmeiple.

Othei depiulaiits'
widely accepted:

O The SiV.h Amendment give*
defendants the tight to . trial "by an
impartial jury."

n The Fi'llt Amendment prohib-
its double jeopardy—being tried
more, than mice on the same charge.

u Under a traditional doctrine i!
adversary justice, wit ness s may tes
tify only to what they know first
hand. Hearsay—secondhand infor-
mation—is inadmi:.able because the
other side cannot cross-examine tirn-
source.

a The self-incnmiiiaiion ban also
bar; disclosing a defendant's crimi-
nal record to junos unless he
chooses to tostil\ in Ids own defense.

rights—all
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It's no v/ondsr the forces in
blus don’t catch more crooks.
Their budgets continue to get
tighter end society keeps
giving them extra chores.

For America’s police, the rise of vio-
lent crime during most of the Inst two
decades is only headache No. 1

Police officers are expected not only
to collar lawbreakers but perform a
wide array of other community roles as
well, from argument settler to dog-
catcher. They arc what one chief calls
with pride, "do-everything guys."

Yet declining revenues and new fed-
eral priorities have caused many police’
forces to shrink even as population,
crime volume and paper work swelled.

"Police work used to be a very com-
fortable world in which we did pretty
much what we pleased," says Minne-
apolis Police Chief Anthony Bouza, a
2J-ycar veteran of law en-
forcement. "But the pres-
sure of street crime lias I
changed all that and creat-
ed heavy demands for im-
proved performance."

To meet lire challenge, a
new breed of cop has i
emerged, far better trained
limn his predecessor of only
10years ago. The language of
police chiefs now includes
such business-school terms as
"cost analysis" and "manag-
ing by objective.” The com-
puter is becoming as stan-
dard a piece of police
equipment as the .38 special.

The modern manage-
ment techniques and new
technology have been graft-
ed onto wilial is probably the
most decentralized law-en-
forcement network in the
world, ajumble of overlap-
ping jurisdictions.

Since the first full-time
professional foot patrolman
was assigned bis beat in
Manhattan in 13-i“ five lev-
els of authority have grown
up: Municipal forces, rang-
ing from New York City’s
23,351 sworn officers to any
number of one-constable
hamlets; comity sheriff's
units; state police forces, of-

42

rir v ’y
j..J AN

ton dubbed "the highway patrol”; na-
tional-govemment agencies, of which
the Federal Bureau of Investigation is
only the best known, and many inde-
pendent, specialized police units such
ws housing, transit and park police.

Illustrating the potential for chaos in
such a system, an Encyclopaedia Bri-
tannica writer created a hypothetical
European who is studying in Califor-
nia, picks up a young woman in Neva-
da, brings her back to campus and
murders her. The investigation could
involve university police, town police,
a county sheriffs office, the FBI be-
cause the criminal crossed state lines,
immigration authorities because the
suspect is a foreigner and, if the wom-
an used drugs, narcotics agents.

The sheer numbers of police units in
the U.S. boggle the mind. The FBI re-
ceives annual crime reports from more
than 15,000 units large enough to keep
such data. In addition, there may he as

Hew York officer on his bent. Pressures on police are mounting

many as 3,000 smaller

forces. At the federal lev-
, j el, there, are armed law-

enforcement and investi-
gative officers opei iting in more than
JOO agencies.

Where most Americans live and
work, though, the backbone of law en-
forcement is the local cop, who repre-
sents the overwhelming majority of the
estimated 400,000 sworn full-time
peace officers on duty nationwide. Al-
firmative-action efforts have brought
women into law enforcement in recent
years, but 05 percent of U.S. police offi-
cers are male.

Many people think of police work as
highly dangerous, and there is no
doubt that it can be fatal—about 100
police officers die each year in work-
related incidents. Still, the law-enforce-
ment death rate is about half that
among construction workers, miners,
farm laborers and firefighters.

I’olicc careers would be riskier if offi-
cers spent all their time patrolling the
streets and answering criine-in-prog-
ress reports. In all forces except the
smallest, however, there are other spe-
cialties to be .staffed, among them traffic
eontr |, detective work, bomb disposal,
SWAT commando type operations, ju-

venile delinquency, records
and communications.

The Washington-based
Police Executive llescareh
Forum has found that, as a
nationwide average in

) towns of 50,00U population

I" or more only 45 officers are
actually on patrol in the
streets out of every 100 on
duty at a given time.

Crime time. Other studies
have shown that police offi-
cers now . ‘end only about
15 .percent of their time
dealing with crime. Hival
demands vary from filling
out reports to handling
complaints about uncollect-
ed trash and answering
medical-emergcncy calls.

Police always have had to
juggle such diverse duties.
But only recently have they
had to contend with the
shrinkage of budgets that
has come with economic re-
cession, reduced federal
aid—including abolition of
the federal Law Enforce-
ment Assistance Adminis-
tration—and, in some in-
stances, voter-demanded
cuts in properly taxes.

New York City’s force de-
clined from 27,532 sworn
officers to 23,351 over five
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Maryland State Police unit evacuates an injured person; patrolman writes a trallic ticket

years. Philadelphia, Los Angeles and
Hostoil have all lost personnel, while
ever sprawling Dallas has 1,091) offi-
cers, only 22 more than in 1977.

The average-sized U.S. force de-
creased by nearly 8 percent between
197S and 19S1—from 130 to 120 em-
ployes. The rale of serious crime rose
by 22 percent in approximately the
same period.

The upshot; Hassled cops made ar-
rests in only 19 percent of the 13 mil-
lion-plus incidents of violent eiime and
serious property theft last year. In 4
out of 5 cases, the culprits never en-
countered a prosecutor, let alone ajury
or ajail. The wheels of justice had no
chance to grind.

Although serious crime dropped by 3
percent in the first half of i9fj2. the rale
remains so high that in high-criine ur-
ban areas most reports of lesser offenses
are filed and forgotten. There aren't
enough officers to investigate them all.

What's more, prosecutors throw out
a substantial number of arrests for lack
of evidence. Traditionally, police offi-
cers have been rated on the number of
“collars" they make—not oil vliether
the charges can he made to stick.

Assembling a prosecutable case takes
'kill and perseverance lhnt not every
officer has. Studios have shown that 15
percent of the typical force makes
more than half of the arrests that lead
to convictions.

flew brood. Despite the army of
P'oblems facing them, police leaders in
til. my areas are upbeat about the future.

One reason for the optimism, says
Chief Kenneth Medeiros of Hismarck,
NiV, a 22-year police veteran, is that

Ii" level of intelligence, education
m( professionalism has risen in the- po-
I  community. And the screening
pio....;s has improved. Gone is the day
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when you'd line up the applicants, look
for llie biggest, meanest one and give
the badge and gun to him."

In 1959, only 10 stales required even
minimum training for police recruits.
Today, all do so, with at least 120 hours
of basic training mandatory every-
wh-iie and nine i more in some stales.
Course topics showcase the changing
demands of police work: Crisis-inter-
ventiou methods,; eninal law and job-
stress problems,

Even newer is a dri\o to make high-
quality work uniform throughout the
country by offering a seal of accredita-
tion lo forces that qualify. Sponsored by
top polico-leadcrship groups, the Wash-
ington-based Commission on Accredita-
tion tr Law Enforcement Agencies is
field testing about 1,999 procedures.
Thu guidelines deal willi subjects,such as
collective bargaining with increasingly
militant police unions, working with
prosecutors and the courl, >md mini-
mizing use of deadly force.

The policc-brulalily issue is a source
of strain in many departments. The
Justice D. p.irtment gets more than
19,090 complaints annually of officers
killing or beating someone without suf-
ficient cause, of which as many as 199
are serious enough lo warrant federal
prosecution. Others are charged in lo-
cal courts or named in lawsuits that at
limes iead to ig damage verdicts.

Law-enforcement leaders insist that
the brutality problem is waning.
Whether this is true or not, a warier
breed of cop clearly has come on the
scene. In Passaic Township, N.J., for
example, police videotape booking
procedures—and let the suspect know
it. Several officers record all potentially
tense street encounters with pocket
tape recorders. 'In many places," com-
ments Passaic Chief Howard lhmyou,

. Police are only part-time crime fighters

"people sue the police for just no rea-
son. In our an" the police are starting
to sue such people hack."

Police work L being strengthened by
use or computers for paper work and by
division-of-labor cooperation among
neighboring outfits. A ::mall-jown unit
might patrol on its own but use the
sheriffs computer and ambulances.

Above all, however, law officers arc
striving to revive the police-communi-
ty working partnership that preceded
the crumbling of the inner cities and
the shill from fool patrols lo squad cars
that occurred in the 1950s and 19(ifJs.

"Mot our Job alone." In towns small
and large, citizens are lining asked to be
the eyes and cars ol the law—individual-
ly or Ihror.gh watch groups—and lo look
out for each oilier as well. One example
is the growth of telephone networks
among senior citizens. Says Hismarck's
Medeiros: "We're going bad: to | he pub-
licand saying,'Look, folks, this is not our
job alone. We're the professionals, but
you've got lo help.' "

Police are seeking lo re-establish
themselves in community life, aiming,
as Houston's Gliief Lee Drown puts it,
"to utilize the concept of the fool pa-
trol in a motorized way," Houston, like
some other municipalities, is decentral-
izing its force, giving patrol officers
long-term assignments lo particular
neighborhoods and requiring them to
bone up on local problems and build a
network of contacts.

Leaders of.nvenforcement -ay aslat t
has been made toward blending new
leduiigiies and old-time enthusiasns,

Vet the outlook remains uncertain as
the modern cop struggles to be crime
fighter, watchman, psychologist and
"Mr. Fix-It" all wrapped into one—
while the police share of public icve-
lines grows smaller and smaller. O
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Most district attorneys are
the courtroom crusadsrs they
are depictod to be. But the

job has another side that the
public knows much less about.

The nation’s prosecutors, stung by
charges that they bargain justice away
in the back rooms of the courthouse,
are experimenting with now ways to
crack down on criminals.

These 1S,GUO lawyers perform one of
tin; most powerful, but least visible,
roles in the justice system. As Prof.
James Vorenberg of Harvard Law
School puts it: “The fate of most of
those accused of crime is determined
by prosecutors, but typically this takes
place out of public view."

Although tin; arrests police make
and the sentences judges impose gel
most of the attention, it is the prosecu-
tor who decides which cases go to
court and what law violations are cited.

Grand juries—<citizen panels that re-
view criminal cases before they arc
filed—evolved centuries ago as a chock
on prosecutors' authority. Hut they
rarely have served that purpose well
and nowadays are used routinely in
only half the states.

Violations of federal law range from
such white-collar crimes as lax evasion,
fraud and hank embezzlement to drug
peddling, kidnapping and racketeer-
ing. These infractions are prosecuted
by 91 U.S. attorneys around the coun-
try-appointed by the President—and

b \

by 1,90Q assistant U.S. attorneys
and nearly 490 Justice Depart-
ment lawyers, who are based in
Washington, D.(1

Hut most offenses, from murder and
other violent crimes to shoplifting, are
prosecuted in state courts by state's or
district attorneys, who are elected by
the voters.

DA's arc the most political figures in
law enforcement. The job sometimes is
a springboard to higher office and just
as often is fought over by rivalpolitical
factions determined to prevent investi-
gations of themselves or their allies.
"The biggest myth about prosecutors is
that they charge people for malicious
reasons,” according to Doan John Jay
Douglass of the National College of
District Attorneys. "I'm more con-
cerned about what they don't do—by
failing to investigate or dismissing
cases—than what they do."

Of the some 2 million serious crimi-
nal cases filed each year, not leasein 5
actually goes to trial. The others end in
dismissals or guilty pleas. Critics charge
that prosecutors all too often settle for
pleas to lessor charges than the offense
warrants.

Typical case: A mugger gravely in-
jures his victim and is charged with
both robbery and assault. A pr -seentor
agrees lo drop the assault count if the
suspect pleads guilty lo robbery. That
avoids a trial but also reduces the maxi-
mum penally—a result that may auger
crime victims and others.

For their part, many prosecute, s as-
sert that the large volume of eases
leaves them no choice but to plea bar-
gain in many instances. Other DA’s say
plea bargaining is appropriate only if a
prosecutor discovers that he can't
prove an initial charge. "The public
has the notion that pivsoeulors are giv-
ing away the store, but it's not true,”

A Gig part ol prosecutors' work Is outside court, supervising gathering ol evidence.

14

says District Attorney Edwin
Miller of San Diego. “And if

, anyone docs go too far, he must
answer to the voters."

The public image of prosecutors is
largely shaped by television programs
and the movies, in which they are por-
trayed battling defense lawyers in
court. That is part of their job, but most
of their work is behind the scenes,
overseeing the gathering of evidence.

In the past, district attorneys often
wailed for police to come lo them with
proof of wrongdoing. Then they
reached a decision on whether a case
was worth taking lo court.

Today, prosecutors increasingly in-
struct detectives on what evidence is
needed to win in court. In complex
cases, they supplement police with, their
own investigators. Says Los Angeles
Count)' prosecutor John Van do Kamp:
"Wec can’trely totally on police. We end
up picking up the ball in many cases.”

Target: The bard ocore. .Simulta-
neously, district attorneys are stepping
up tbeir efforts against “career crimi-
nals"—those with long records who
commit numerous crimes.

It used to be that chronic criminals
often were out on bail committing new
offenses while t1 dr cases moved slowly
through the courts. This still happens
sometimes, .but prosecutors these days
tend to assign such cases to their best
aides, with instructions to handle them
promptly. "We're getting these cases
to trial within two months,” says Dis-
trict Attorney Marry Com.icl; of New
Orleans, who adds that the pursuit of
repeaters is prompting judges lo im-
pose stiff > penalties.

Prosecutors also arc addressing the
long-ncglccted problems of victims
and witnesses. As cases are delayed
time and again—often on the day they
are scheduled for trial—witnesses and
victims who have dutifully reported to
court sometimes become frustrated
and refuse to participate further.

To avert Ibis, many prosecutors have
set up units to inform those interested
in a case of its progress, Some DA'’s also
listen lo the victim’s version of a crime
before making a pie; agreement with a
suspect. "Prosecutors ar becoming
champions of victims' rights, and our
image is improving," says Louisville
prosecutor David Armstrong.

While these and other techniques are
making life tougher for criminals, pros-
ecutors are sure to remain under lire.

Comments State's Attorney Andre;
Sonner of Montgomery County, Md;:
"In this job, your enemies accumulate.
You investigate someone; you refuse to
fix parking tickets; police object when
you charge them with brutality. Prose-
cutors will alwa>she under pressure." O

U.S.NEWS 6 WOULD ftF.POUT, Nov. t, 19J2



m. i, |

LI A

The orciinsry citizens who
decide Quiii or innocence get
high marks from most c:<peris.
Siiii, they’re being put under
closer scrutiny then ever.

O, jci<y

Despite scientific “proof that it can-
not lly, the bumblebee does. So, too,
the jury system: By logic, it shouldn't
dcliwi justice, hut it usually does.

"Why should anyone think," asks lor-
moi U.S. Solicitor General Mrwin Oris-
wul'i, "that 12 persons brought in from
the street, selected, in various ways, for
their lack of general ability, should
have any special capacity lo decide
controversies between ycrsons?"

Yet much more oft, n than not, most
observers agree, when jurors are left to
apply their experiences and common
sense to the evidence presented In
them, they lender as impartial a brand
ofjustice as is humanly possible,

Tiial by jury is guaranteed by the
Sixth and Seventh Amendments to the
Constitution. But the system isn't fro*
/ itinan 18lh eentury mold.

\ growing reform movement is oas-
in,' many strains, helping to bring "12
fond men and true" into the modern
eia

jury service can be an ordeal. Jurors
muit endure a tedious and intrusive
"4 'etion process, sit bemused by law-
>6% legerdemain and benumbed by
I hocus-pocus, and then some-
how ..ft the facts and return what may
w. "1 he an unpopular verdict.

M*ie than 3 million citizens a year
¢i'e cannoned for jury service. Some
an mduty for several inoutlis, hut the
lo m ¢ toward the so-called one-day,
[0 trial system: Jurors who aren't se-
weltd .a home alter one day; those
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who are chosen serve for just one trial.

The old Icey-man system of calling
only community leaders has been
largely abandoned in favor of random
lists compiled from voter and tax rolls,
telephone hooks and car registrations.
Many polential-juror lists are comput-
erized, but some counties still draw
numbers out of a barrel.

Mot always d dozen. The number 12
is no longer sacrosanct in civil cases. As
few as six jurors now are used in many
trials, and 3i states allow less-than-
unanimous verdicts.

The citizens summoned are, in a
sense, on trial, not for any crime but
for their altitudes and prejudices. In
wliat is known as voir dire—old French
for "lo say the truth"—urors not ac-
cepted by the prosecution or the de-
fense are excused either for cause, or
without explanation, up to a limit.

In these choices, lawyers long have
relied on ethnic stereotypes and seat-
of-tlie-puuts hunches lo a degree. To-
day, however, the emphasis is on more-
sophisticated selection techniques.

Firms that specialize in jury research
for lawyers use such tools as “micromo-
meiitaries," fleeting changes of expres-
sion that indicate whether a potential
juror i>telling the truth; "alpha fac-
tors,” which indicate juror assertive-
ness, and trick questions to spot hidden
biases,

Elaborate shadow juries, eho''ii for
their similarity to the real jur;, observe
the trial and each night lee.i back their
impressions to the lawyers tryicg the
case.

Lawyer Robert F. Manley says simu-
lated opening arguments before surro-
gatejurors helped win a | 'J-billion-dol-
lar antitrust judgment in 1980 for his
client, MCI CoinriMiiicalions Corpora-
tion, against AT&T, The award was the
largest antitrust jm/ verdict in U.S. his-

tory. Manley and associates honed their
case by watching the practice jury de-
liberate behind a sec-through mirror.

Research for.the rich? Many law-
yers see jury research as just another
aid to winning cases.

But critics say all the psychological
poking into jurors' backgrounds in-
vades privacy, smacks of unconstitu-
tional manipulation of the justice sys
tern and, because of the costliness o
such a process, tends to favor the rich
cr side in a dispute.

What's more, jury selection now can
take almost as long as (lie trial itself. In
one California murder trial of three de-
fendants, it took five months to ques-
tion more than 250 potential jurors in a
screening that filled more than 18,000
pages of transcript. The trial took sev-
en months.

Jurors’ ability in complicated eases to
understand the issii'-s and render intel-
ligent and impartial verdicts is increas-
ingly being called into question. In En-
gland—the birthplace of the jury in the
Middle Ages—and in many other coun-
triesjuries have been abolished in most
civil cases for this reason.

The Supreme Court so far has re-
fused lo decide whether some qgisos are
too complex to he decided by a jury.
But Chief Justice Warren Burger ha;
commented that "it borders on cruelty
lo dialt people to sit for long periods
trying to cope with issues largely be-
yond their grasp.”

Other experts are not so sure. "We
currently know little about the capaci-
ty of juries lo evaluate rationally the
evidence in complex cases or about the
capacity ofjudges to do the same," says
Richard l.empert of the University of
Michigan.

In their classic study, Thi' Anu'i'ifrin
liiii/, Marry Kalvon, Jr., and Mans /.ei
sel of the University of Chicago found
that in about 80 percent of the crimi-
nal and civil cases examined, judges
agreed with jury verdicts. In cixil eases,
juries worn only slightly more generous
with damage awards than judges,

Unpopular jury verdicts, such as the
insanity acquittal ofJohn W. Hinckley,
Jr., President Reagan’s assailant, fuel
critical scrutiny of the system by the
public and pro .s. Nonetheless, an abid-
ing, almost muystical faith in ajury of
one’s peers is deeply rooted in Atneri
ea In the words of the late Judge
Frank W. Wilson o the US. district
court in Chattanooga,

"For centuries now, the institution ef
the jury has helped assure Fnglixh-
spoauing people all over the world that
they got the kind ofjustice they want-
ed, and not just the sort of justice that
the experts thought was good lor
them. O
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Judges, who serve as the coil-
science of the ju.-tiee system—
setting it; tour atd shipiug its
ground rides—typically reach the
bench with a helping hand from
politicians, |hit once installed,
they are hard to dislodge.

At the federal levci, the 13d
appeals and 515 district-conrl tri-
al judges are nominated by the
President and must be confirmed
by the Senate. Most are recom-
mended by home-state senators,
who if they are of the President's
party have what amounts to a
veto over nominees.

After dealing these hurdles, a
federal judge acquires unique job
security. Only impeachment and
conviction by Congress can re-

move him—a rare event that hes"

not occurred since 1930. A 1980
law increase d thejudiciary's pow-
er to discipline its mcmbcts
through such stops as suspending
ajudge’s right to hear cases. The
power of federal judges is broad:
The Supreme Court reviews’ few-
er than 1percent of their rulings.

In ths slates. Selection and du-
ties of the 20,(110 state and local
judges vary widely. All states have
supremo courts, 30 have interme-
diate appeals courts and all states
have trial courts. Most cities have
courts limited to city-law infrac-
tions, mostly traffic cases.

When the nation was founded,
most state judges were chosen by
governors or legislatures Hot by
the IMUss, says l.arn Herkson of
the American Judicature Society,
“people resented that property
owners controlled the judiciary.”

In the decades that followed,
most st.ites made judgeships elec-
tive and many judges soon came
under lire as "political machine"
candidates. States then began
shilling to merit systems in
which judges arc chosen by gov-
ernors hut go before voters peri-
odically for a yes-or no vote.

Today, judges are elected in
about two thirds of the states,
and appointed in the remainder.

Although all stales ha\'c agen-
cies lo discipline misbehaving
judges and recommend removal
in extreme eases, it usually taltos
blatant or repeated wrongdoing
before ajudge is ousted.
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A cop on the beat palms an apple
from a grocer’s bin. A prosecutor
snares a campaign donation by ignor-
ing evidence of a politician’s crime. A
judge pockets a bribe to let a defen-
dant off easily.

Despite the rectitude maintained by
the majority of public servants, corrup-
tion small and large does reach into the
justice system at times.

Police. From every sign, the prob-
lem is greatest with the police. Piitro!
officers and detectives come int. daily
contact with the seamy underside of
society, where the itch to make a fast
buck can be contagious.

A drug dealer caught with his mer-
chandise. for example, might offer offi-
cers valuable narcotics under the table
not to book him. More often, the effort
is to hoy permanent insurance against
arrest. The Mafia and other organized-
crime elements try to shield their gam-
bling, drug-selling and prostitution
rackets by putting cops "on the pad"
for regular payments.

This type of police corruption—an
old story in the big cities of the Fast
and Midwest—now is a growing con-
cern in the Southeast, where a llood of
illicit drugs is coming into the country.

In perhaps the most thorough probe
of police wrongdoing ever, conducted a
decade ago in New York, the so-called
Knapp Commission found "corruption
to ho widespread.” The. panel de-
scribed two kinds of violators: "Meat
eaters," who “aggressively misuse their
police powers lor personal gain,”" and
"grass eaters,"” who “simply accept the
payoffs that the happenstance: of po-
lice work throw their way."

In a Yale University study of police
officers in Ho.ton, Chicago and Wash-
ington, D.C., about 21) percent were
seen breaking the law or admitted that
they do so. Typical offenses: Accepting

\Y% | |

money or goods from a

business in exchange for

bettor protection and

overlooking minor im'riic-
i- lions; taking bribes to void
< traffic tickets.

Judges. Like th» police,
judges can use tbeir power
for personal gain. In one

recent case, a Washington,
D.C., judge was found
guilty of accepting free
moving services from a
firm after dropping hundreds of traffic
tickets the company had accumulated.

Peter Coruzz.i, a New Jersey trial
judge, recently was convicted of receiv-
ing $22,000 in bribes for releasing one
convict from prison and giving another
probation instead of ajail term. Coruzzi
was sentenced to five years in prison
after the verdict, which he is appealing.

Improper influences can creep into
judges’ lesser duties, too. State judges
often must run for re-election, and
much of their campaign aid comes
from lawyers who expect in return
such favors as allowing them delays in
filing court papers.

Prosecutors. Slate’s or district attor-
neys, themselves elected officials, also
can be tempted to breach the law for
money or political favors. They have
wide discretion in pressing—or drop-
ping—investigations, and most of the
decisions they make arc not pul on the
public record.

How common abuses of this power
are, no one knows, because prosecu-
tors' decisions are seldom probed. Oc-
casionally. wrongdoing comes to light.
In one ease, a Michigan prosecutor was
convicted of embezzling money allo-
cated for paying informers and using it
to buy a house.

Corrections officials. Prison guards
and probation and parole officers are
subject to bribery attempts by inmates
and others wanting special privileges.
In Westchester County, N.Y., two state-
prison employes pleaded guilty in mid-

IPS2 to Inking bribe's for permitting
drugs behind bars.

l.aw-enforcemeiit authorities have
stepped up efforts in recent sears lo
clean up corruption within their own
ranks, A special staff of the New York
stale attorney general’s office has suc-
cessfully prosecuted several hundred
police officers and other justice olli-
cials. The US. Justeo Department's
public-intrgnty section has pursued
charges of corruption in law enforce-
ment around the country since !')* &

The result. Most experts- believe
there is less crookedness in law enforce-
ment today than in the past. Yet with
power spread so widely, corruption will
never he stamped out entirely. O
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Jutfgos aro itcndincj out stiiisr
jail terms thss:; clayo, but

inat is no panacea: Prisons
already arc overflowing and
thera is no raSiof in sight.

Lock 'em lip and throw away the
key!

Crudely put, that increasingly is the
rallying cry in an America fed up with
violent crime.

The idea that criminals can be re-
formed into law-abiding citizens is
waning after holding sway for almost a
century. Edging it out i; the urge to
punish for the sake of punishment.

Legislators in state after state, an-
gered by the many ex-convicts who re-
turn to crime, have been enacting
mandatory prison terms, judges are
handing out longer sentences on their
own. “There’s a lot of pressure to make
the system swift and harsh,” says crimi-
nologist Sheldon Mcssinger of the Uni-
versity of California.

The result: America’s prisons are
bulging with nearly *100C0) convicts,
double the total of a decade ago. The
U.S—with one of the world’s highest
rates of violent crime—also has one of
the highest incarceration rates.

No one suggests the country is return-
ing to the harshness of the colonial peri-
od, when a person could he hanged just
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century, when Americans invented the
penitentiary and, in the words of Thom-
as Murtou, a former Arkansas prison
warden, “ It was assumed that there was
an equation between sin and crime.
... Inmates were isolated to reflect on
their evil deeds until they
became converted.”

Still, the mood today !
has more in common ..ith
the 1700s and LSOGs than [
with the first two thirds of
the 20th century, when
"rehabilitation” was the
gospel of penologists.
That school became en-
-trcnchcd between 1900
and 1920 as most states
created systems of proba-
tion and parole. Even
now, despite the crack-
down, these systems su-
pervise three fourths of
the 2 million persons un-
der ajudge’s sentence.

Instead of serving time
behind bars, offenders on
probation or parole hold
jobs or go to school while
reporting periodically lo a
court official. The reasoning is that this
helps them adjust to society’ pressures
and makes them less likely iOreturn to
crime than would spending idle time

in prison with hardened
criminals.

Probationers avoid pris-
on altogether. Parolees
are released early; to ease
their transition to normal
life, many live for a while
in halfway houses in resi-
dential ncighhoi hoods.
Those caught breaking
the law or associating
with cx-convicts usually
are sent hack tojail, and
may forfeit a chance for
such special treatment
again.

Studies show that up lo
25 percent of probation-
ers and parolees arc ar-
rested for new crimes.
Defenders of the rehabili-
tation concept see that as
a tolerable success ratio.
Critics see it as proof the
system is still too lenient.

As for lawbreakers who
do considerable jail time,

Arttnnans Inmates on tha
tjlvino way to punishment moro

only a small fraction get much

job training or education while
1 behind bars. Most prisons do

not provide much of either, and
many prisoner, are not interested in
conventional forms of self-improve-
ment, anyway.

Many inmates arc in no sense reha-
bilitated when they leave prison. Re-
cidivism—crime by former convicts—
cannot be measured precisely, but it is
substantial. The New Vork-bas-d Crim-
inal Justice Institute reports that about
one third ol prisoners have served time

"hoc lino.” Rehabilitation

nri moro.

previously. Put some experts believe
the true rate of repeal criminality may
be 70 percent or more. What the offi-
cial figures do not show is how many
persons return to crime after one con-
viction hut aie never caught again.

Increasing!), the view of many
judges and other experts is that the
best way lo cope with recidivism is
simply to keep criminals in prison—
and off the streets—longer.

Yet there continue to be widespread
disparities in sentences. Because each
of the country’s 2S000 judges lias his
own idea of justice, of 3 persons com-
mitting similar offenses, 1 may he put
on probation, another may get a short
prison stint and the third a long slay in
custody.

In many states, stretches in prison
vary by location. In a city where rob-
beries are common, ajudge might send
an armed robber awi.v for 10 years; the
same crime occurring rarely in a rural
area might bring 35 scars.

Such apparent inequities feed public
cynicism and exacerbate prisoners’
feelings that the world is stacked
against them—feelings that can ex-
plode in more antisocial acts later on.

Polls consistently find that Ameri-



cans believe the courts arc? too lenient
in imposing Miilences. Judges respond
Hint the public typically knows only
the r,.ets of a crime and that jurists, in
setting a penalty, must also take into
account reports prepared by court offi-
ci i's on tlefenri,»mis’ backgrounds.

Tiopclle-d by public indignation,
many state legislatures in recent years
base narrowed the discretion permit-
ted judges and parole boards. Nine
stales bas e adopted so-called determi-
nate sentences, sshicli specify in ad-
vance the amount of time to be served
and bar early release. Another ap-
proach, sentence "enhancement,” used
in -1G slates, requires judges to give
longer terms to repeat offenders. In
omr jurisdictions, an extra penalty also
attaches to the use ofa gun in acrime.

Two states, Minnesota and Pennsyl-
vania, have adopted sentencing guide-
lines that tell judges what penalty to
impose based on facts about the crime
and the defendant.

Nationwide, partly as a result of such
laws, the average time that convicted
felons spend behind bars has risen to
2G months. That average would lie lon-
ger if more cells were available. Hut
lengthened sentences and stepped-up
pro editions have crammed prisons lo
overflowing. Parole boards must serve
as a "safety valve" at times—releasing
inmates early just to make room for
New prisoners.

Accordingly, most inmates do far loss
prison lime than what is announced by
judges. In many slates, one third of a
term is routinely chopped off if a pris-
oner commits no serious infractions
while in custody. When other credits
are taken into account—such as sub-
tracting time spoilt in jail awaiting tri-
al—a person with a “life sentence" can
be free in loss than 10 years,

Bod check. About !)() percent of to-
day’s !0tl,000 prison inmates ate in
‘late inslitut'ons; the remainder arc in
federal lockups- Based on the view of
cmre. lions exports that inmates should
have (iO square feet of space each, the
nation's prisons are overcrowded by
more than 1.00001) persons.

That doesn't even count the 00,000
inmates serving one year or less in lo-
cal tails and some 70,000 suspects
housed there while awaiting trial.

Congestion and other poor condi-
tions have prompted courts in 31 states
to oider prison improvements. Hut ef-
loils to keep ip with llls inmate surge
are falling shun

The 00,000 cells cither under con-
structinn or on the drawing boards will
not be enough to accommodate newly
arrived prisoners, let alone to reduce
overcrowding. Occupancy in what one
defense lawyer calls "the crossbar ho-

tel" jumped in 1931 by 40,000—more
than 12 percent.

Providing adequate prison space
would cost several billion dollars, and
there's no sign that either legislators or
the voters are willing to foot the bill A
Gallup Poll shows that 57 percent of
Americans think their states need
more prisons, yet only 49 percent
would raise taxes to pay for them.

Fingering "heavy hittarc.” Many ex-
perts doubt that the answer to the
crime wave is more prisons, anyway.
They say what is needed is a more co-
herent sorting out of who
should be sent to prison
and who should not be.
"We must make sure that j
the heavy hitters go to '
prison but that the light-
weights get probation,” «
declares Brad Smith of J
the National Council on
Crime and Delinquency.

Some criminologists be-
lieve die stifl'est sentences
ought to go to persons
who have the earmarks ol
"career criminals." Such
things as a history of drug
abuse, juvenile delin-
quency and a poor em-
ployment record suggest
a likelihood of future law-
breaking, they say.

Criminals who were
considered to be better
bets for rehabilitation
would be placed on probation, which
costs only one tenth of the more than
$10,001) needed lo house a prison in-
mate for a year.

Critics of this approach argue that no
one can accurately predict a person's
behavior and that to base sentences on
sociological theory is unjust. They con-
tend that respect for the law is under-
mined unless people are punished
evcnhandcdlv for their infractions.

Rehabilitation efforts have not been
abandoned. Prison-industry programs
are being expanded so that at least
some inmates can repay more of the
costs of llieir care and possibly provide
restitution to their victims, Isven so,
many convicts emerge from the peni-
tentiary more disposed than ever to
commit crime.

Isxperts predict that the moves to-
ward more punitive sentences and bet-
ter rehabilitation opportunities will
continue simultaneously, limited by
the tax money available.

"Legislators are coining up with
patchwork solutions lo sentencing,"
says Hubert Cushman of the Sacramen-
to-based American Justice Institute.
"They want to banish criminals, but
they don't want le pay for it." O

Louis,.-.aa s
elcolii; ca::ir.

Opinion polls show a majority
of Americans believe that mur-
derers—in ex'reme cases—ought
to la given a dose of their cvn
medicine.

Vet few of the more tlvan 1,1100
I err a:, under sentence of death
:re likely to be executed soon
7--e:ul.,.-ol fierce legal wrangling,

no motv than five dc-ath-
low inmate.; have been
put to <b; tii sine? 1937.

Capita! punishment has
bad pcheckered history in
America, starting i:i colo-
nial de m v h»na numb *;
of crime. ranging from
murder to witchcraft were
hanging offenses. In the
late ISiihsniulr.vrly 190- .,
various F gisk.tn vs >bol-
i.dmd the death penalty as
being loo harsh. But by
the Ib,his, many state; had
restored it, and for a lime
almost 200 were being ex-
ecuted each year.

In the 1G04, the cilli-
rights oinvenK It wi *gal-
vanixed into action  ev-
idence that black-: vein
bring executed inrrn of-
ten tb in whites commit-

ting simiiat primes. A legal attack
was launched, -aid in 1972 tin*
Supremo Court held lhat Geor-
gia, which alone has aeeoutit.-d
for nearly It) pa.'Cent of the 3,5(I)
US. executions in the last 50
years, had violal si the Con. litu-
Iton's ban on "emel and utmi»u.il
punishment." The ruling struck
down all stale deatli-penalty law-;.

Though tlie justices split in Ib:;,
and later cases, the ma'mrily
hold:: Mini the dr ith penalty is
constitutional if imposed fu a
consistent and r.ondisi riminalory
manner for truly heinous crimes.

At present, there is no Fedor; 1
deal In Statute, Int’. since the
Court's ruling, 37 states have
adopted new laws allowing c.pi-
tal punishment for murder. Some
also permit it for aggravated r ;:v
or kidita.p;>iug.

Death-row inmates seek to
prove that even the revised slai-
tiles are unfair. Many prisoners’
appeals, how ever, are expected to
he exhausted in a few years—per-
haps unleashing the*biggest round
of execution;; in a halfre tory.
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Lo3S of f.viDdom, overcrowding, bed food
Mid dangers behind bars mn!;o convicts
angry at society. But a close-up loo!: at
two prisons shov/s how improvainsnt of
conditions can dampen rsoeniments.

WARTBURG, Term

lic? man who murdered four people in what he calls "a
small reign of terror” lias a key to his own cell.

The man who blew off his neighbor's foot and then
muihed him in the face with a shotgun butt is treated with
respect by his guards.

The man who burgled pharmacies to get drugs can gripe
about prison life, and the warden listens.

Here, in a green valley hugged by Ihe high hills of East
Tennessee, is the Morgan County Regional Correctional
Facility. If there could he such a thing, this would be a
prisoner's paradise.

Hell is on the oilier side of the mountain, a fortress of
stone and steel called brushy Mountain Stale Prison. The
two penitentiaries are just 2 miles apart as the crow flics, 9
miles by winding country road and half a century in terms
of bow criminals are treated.

There are murderers, rapists, thieves and child molesters
in both facilities. Yet one offers a modicum of hope that
some criminals can be rehabilitated. The other is simply a
pi.ice for punishment.

"brushy," as the convicts call it in tones of awe, looks,
smells and feels like a zoo for humans. Rehind its 20-foot-
higli stone walls, topped with guard turrets,
concertina wire and 2,300 volts of electricity,
are cells in use that, though soon to be iin-
proved, have been ruled unfit for human liabi*
tation by a stale judge. A visitor is led under fi; .
close escort through cclliblocks, shoes crunch-
ing scraps of food that the prisoners have tossed
onto (he corridor through their steel-barred 1
doors. Kept paired in narrow ceils stacked four —m
high on caeli floor and reached by catwalks, ”|
men bear the marks of close confinement— A
nearly every one has ablack eye or a puffed lip,
cuts, bandaged hands or crudejnilhouse tattoos.
They look at the passing entourage in the man-
ner of caged creatures, with flat, blank stares or
sidelong glances. Their silence is palpable.

Plotting in solitary. Only in the solitary

block do the inmates show spirit. Here, seven
men call out jeers about their starchy dinner: j* j j
Grilled cheese on white bread, corn bread, 1
beans and slaw. An escort savs that these men,
all white, got a pistol into the prison and shot
two black inmates to death last February.
How they managed to get a weapon into a
maximume-security prison is unknown. An offi-
cial shrugs: "They’ve got hours and hours to sit
there and out think sou."
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Still, there lias never been a successful
escape in the seven years that brushy Moun-
tain lias been a maximum-security prison.
James Earl Ray, the? assassin of the Rev. Mar-

tin Luther King, Jr., somehow got over the walls in 1977
and again in 1979 but was recaptured and finally trans-
ferred to the main state prison in Nashville. There are only
afew ways out of brushy: Die, do the time or do good.

With a record of good behavior, even a murderer in
Tennessee may win transfer to a mcdium-security prison
such as Morgan County, where most inmates arc young first
offenders serving time for nonviolent crimes.

campus life. From the road, the Morgan Count)' prison
looks like a high school with few windows. The warden,
Otie Jones, likes to cill it a "campus." inside a 17-acre
compound surrounded by a |U-foot-high eliain-link fence
and arranged in a circle are 16 doimitories that house about
25 men each. All but a few inmates base private roons
with toilet, washbasin, desk, wardrobe and Inink. They can
lock their own rooms during daylight hours.

A man can better himself here—if he's ambitious and
lacking in basic skills. There are classes that lead to a high-
school-cquivalency diploma. Also offered are stale voca-
tional-scliool certificates in welding, masonry, small-engine
repair, building trades, plumbing and electricity, wood-
working and food services. Correction Department officials
say they have a good record of finding jobs for those who
earn the certificates.

Still, the atmosphere of this institution rocks of servitude,
not scholarship. To be inside the compound is to feel less
than a man. The prisoners' rooms are hardly bigger than
closets—7 by 12 feet—with hare concrete floors and cin-
derblock walls. At the dining hall, prisoner.-, are given plas-
tic forks with which to eat slabs of tough, unidentifiable
meat. There are no plastic knives, the warden says, "be-
cause they just take them to their rooms to eat peanut
butter.”

Four times a day.the men must stand like children for a
head count, and be prepared to submit lo a frisking at any
time. There is a correctional officer for every four prison-
ers. Around the perimeter are three guard lowers, each
manned by an officer with shotgun, rifle and pistol. Outside

At Brushy Mountain, latt, prisoners are locked two to a ceil, while at naarhy
Morgan County the Inmates are free to minglo in their cloimltori‘a.
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the fence is a kennel with
four bloodhounds. Most of
the inmates pass their days
at hard labor under armed
guard, tending crops or
chopping wood on the
prison's surrounding 1,G00
acres of farm and forest.

The effect of suchalife is
evident in the men’s man-
ner. And itisodd. Here are
421 hardened men. whose
standing among fellow
prisoners is based in part
on dangerous misdeeds
they committed on the
outside and on their will-
ingness and ability to fight
for themselves on the inside. 13ut faced with a visitor from
what they call "the free world," they arc diffident, tines, i lain,
even shy. Handshakes are quick and soft; eye contact is brief.

Look at reality. To go among them is to lose some notions
absorbed from TV cop shows and old James Cagney prison
films. At this facility there is a degree of courtesy between
guards and convicts, who sometimes* exchange greetings
and smiles. Convicts questioned say they accept responsi-
bility for beingjailed. Only once does an inmate approach a
visitor with a tale of innocence: "Col me in here for 9x
years for car thelt and forge:y, and that forgery charge is
wrong because 1 can't read nr write," says a wispy-thin
youth with tears in his eyes. Then he adds, "l get out of
here tomorrow. They're sending me to the nut house."

More common is the response of French I’rice, who says,
“| should have gotten something lor what | did." Price is
serving a three-lo-five-ycar term for what he did after, he
says, a man tried to lure his daughters—li<*n age 8 and '}—
into a car. "1 took matters into my own hands," says Price.
"l went to his house and he opened 'he door and 1shot him
with a double-barrel shotgun. Blew his right foot off. 1lis
left calf, loo. | wasn't drinking, wasn't trying lo kill. |
wanted him to suffer. He lay thoie on the porch and |
smashed his face with the gun hull, His folks came out
ciying, and | said, 'Shut up or I'll shoot him again.' After lie
cried for a while, 1 (old them, 'U.K., now you can call the
ambulance.' Then | sat and waited for police."

In a stunned silence that meets this account, Price
searches his cell lor a petition for parole that he says has
been signed by ail the guards. It describes him as "mature,
respectful and of a good nature. |le does not cause any type
of trouble and is not easily provoked."

Plenty ol room. Violence, m fact, is rare a Morgan
County because, inmates and the warden agree, it is not
overcrowded. Designed to house 400 men, it seldom lias
more than 30 above that limit, in the two yea*s it lias been
open, officials say, there has never been a kivfc fight. In
early .September a woman counselor here was held hostage
for (i hours by a prisoner armed with a sharpened nail fixed
lo a toothbrush handle, She was freed when taelical-,squad
officers burst into her office and overpowered the man,
who is serving 20 years for murdering a little girl. A week
later, the other prisoners were still gritting teeth over the
incident: The counselor is popular, and baby killers and
child molesters arc outcasts in prison society. "We'd have
stomped him,” said one convict. The inmates say racial
tensions are low and homosexual rapes Just don't happen.
"It's because there are no blind spots in this layout where
they can grab you," says an inmate. “It's because | can put
my thumb on the bullies," says Warden Jones.

The warden monitors prisoners’ complaints through

Medium-security co:
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acts at Morgan County work under armed guard
to build a shed at kennels ol bloodhounds used to track cscapaos.

monthly meetings of the
inmates' council, made up
of one prisoner from each
dormitory chosen by his
peers. “But the most im-
portant things are ig-
nored,” claims a former
council secretary, W. Da-
vid Smithe. Among his
gripes: TV reception is
poor because the prison's
antenna is too short to pull
in signals over the sur-
rounding mountains; pris-
oners suffer from gastroin-
testinal disorders because
food trays are often dirty.
The warden says he is try-
ing toget cable TV, and adishwasher will lie usedsoon u hena
venting system can be installed.

“You wr.nl to know what it's like hero?" asks Sniillie, a
burglar doing 10 to 18 years. "It's to become totally depen-
dent again nowyen are an adult. From when and why you get
up in the morning towhen and what you eat, decision making
is denied. You can't control your own health, your diet. In
broad terms you are reduced to nothing,

"Not a moment here you don't feci some tension—a
word, a glare, a move. You've got some primitive individ-
uals here. Even if they'ic young, they're dangerous. It's a
lie tha' prisons arc schools for criminal ,, that a youth going
in is earning lo crack a safe. But what does occur is a
learned willingness lo commit crimes that were beyond you
before prison. It's a stale of mint! that's learned. Thai's what
makes people here dangerous.”

The man will) the most dangerous record here is liin,
who says, "I was an animal. | should have been exetaled.”

Anonymity plea. Jim doesn't want lo he further identi-
fied "because a certain community would scream if they
knew | wasn't doing hard time," Kidnapping, armed rob-
bery and two double murders in 1t'70 got him a 318-year
sentence. With lime oil for good behavior, hejokes, "I'll gel
out ill year 2121,

But Jim now is a model prisoner, cited by the warden as
an example of how one with the right altitude can rehabili-
tate himself. While doing his time, lie has accrued three
years of college credits with a 4(1 average, lie is writing a
novel, working here as a teacher's aide and using his consid-
erable wit to bold his elas-.e; attention. Instead of leaching
illiterates to read, "See Dick and Jane run," he offers lines
like, "See Trigger Bates kick the warden,"

His years behind bars have made him ajailspiiu penolo-
gist with an insider's view of how to rehabilitate criminal ,.

"Do contract sentencing,” lie argues, "Set goals for a
prisoner when lie comes in, that he will earn time off for
getting so many years of education, for working in Alcohol
ies Anonymous, for self-improvement programs. Now you
get good lime for nothing, just Tar not making trouble.
There's no incentive.

"We don't have prisons run by sadists," he says. “\What
we have an- prisons run by people who are totally apathet-
ic, The public must remember that 1)7 percent of all men
who enter pens return to the free world. If we have guards
calling us names, bad food, poor medical treatment, there's
nothing we can do about it in-re. So when we get out, some
innocent member of society suffers for the anger we bottle
up in the pen. | came out of prisons in Indiana and Kansas
truly vicious. 1bated everybody and myself. 1took oil on a
small reign d, terror. That's why the free world should care
about what happens here. Their lives will depend on i'..” D
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1,0 0ds of winning—

"As a litigant. | should dread :i law-
suit beyond almost anything short of
siclaiesi and death."

The gnawing fear that the revered
Judge Learned Hand expressed GO
years ago is felt inure keenly by Ameri-
cans today than over before—and no
wonder.

The flood of lawsuits has swelled to a
tidal wave in recent decades—more
than 12 million suits now are brought
each year. Awards in big personal-inju-
ry cases are scraping the sky—they
jumped almost 25 percent in dollar
volume in a recent 12-
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few years ago triggered similar snilx by
women who felt jilted by their live-in
partners. Corporate marriages have
spawned a "takeover bar" that thrives
on the Byzantine intricacies of mergers
and acquisitions.

Suits in the namo of "tho public in-
terest” have made the courts a forum
for solving a welter of social problems
from disciimination to pollution.

"The litigation process was not origi-
nally designed to decide broad political
questions [or] delicate balances in the
allocation of scarce public money,"
notes Richard Neely, ajustice of West
Virginia’s Supreme Court. 1, r con-
tends that courts often end up making
public policy because legislators and

wlio passes a case on to another
often receives areferral fee.

For many persons, the most
painful topic during that first
interview is not the private detail; that
might have to be discussed—egally
protected from disclosure by the doc-
trine of lawyer-client privilege—but
the lawyer's fee.

Veteran practitioners typically de-
mand $100 an hour oil average. A day
in court costs clients—for the lawyer
alone—from $072 in the Northeast to
$7135 in California.

If the case involves a personal-injury
claim, the lawyer will want a eontin-
gcnl-fee arrangement1 One fifth to one
half of the total money award off the
top to him. If no money is received, no
fee is paid. But costs of the suit, such as
lor investigators and expert witnesses
and transcribing of testimony, must be
paid by the person suing—usually on a
pay-as-you-go basis.

Before a ease is taken to court, a
lawyer typically sends uletter or makes
a phone call, vowing legal action unless
the client’s demands are met. If efforts
lo settle fail, the ease enters the more

costly litigation phase.

month period. . Most Civil suits tire Bled
Some lawsuits involve ) o' a in state courts. Xi&es|(0 1o
billions of dollars; others, kf L'V o> - < «federal court only when an
goals on which no one VKl iV/OvC* %S\ involving the US.
could put a price, such us Wi YC }— -Constitution is at stake;
custody of a child. Some M) | .</7w\ *when the federal courts
suits seek damages for < *arc legally bound to take
breach of a cut-and-dricd ? die case, such as with pat
contract, others attempt to ents or hankrnpteies; or
salve wounded pride. 5 when the dispute is bc-
Lawsuits, foi Tinately, W tween citizens or comps-
do not erupt every time . ilies from different slates,
someone gets mad. The j- Pi.Tt blood. The ;/r;/u-
vast majority of disputes -\N/\ 37-_5 vt' Al'll-fy*'- i tiff, the parly bringing the
o ->V'-

are prevented, settled or
resolved out of court.

Moreover, pressure is
growing to minimize use of the courts
for solving disputes, particularly those
that once were settled through church,
school and family.

In fact, more than half of the lawyers
in the United Slates rarely if ever set
foot in a courtroom. Instead, they may
advise corporate clients on tax and oth-
er business matters or negotiate sticky
situations on ttiuir behalf. Many law-
yers ilh individual clients also prac-
tice i Miventive law—preparing wills,
trust and estate plans, and advising on
financial strategies.

Yet many disputes cannot he pre-
vented by wise planning or tightly
written agreements, Planes crash,
buildings collapse, and food spoils and
poisons people.

New legal hot spots develop in re-
sponse to changing times: The “pali-
moiiy" suit against actor Lee Marvin a

in
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jrner, n man prone to costly and lengthy litigation.

bureaucrats all too often duel; tough
issues.

Add to this burden the seemingly
limitless spate of "silly suits"—by a
schoolboy against the maker of a cook-
ie that was hurled like a discus into his
eye, by a wife against her husband for
not shoveling snow off the sidewalk, by
football fails against a referee’scall,

A cause is born. Most lawsuits have
theii formal beginnings when a person
goes to see a lawyer. Kthical standards
liar lawyers from actively seeking out
clients—so-called ambulance chasing.
Lawyers who do so are subject to disci-
pline by the courts, but adveilising
bans largely have been lifted, making it
easier for a person with a legal prob-
lem to find a lawyer.

Tho lawyer oilhe; takes the ease, ex-
plains why there may be no remedy or
recommends another lawyer. A lawyer

I suit, makes allegations in a
complaint liled with the
court. To give aiL fnultnit

notice and a fair chance to defend him-

self, a copy must he delivered to each
defendant along, with a summons, an
order to appear in court.

A few states require that the sum-
mons be delivered in person. Others
allow service by registered mail or le-
gal notice in newspapers. Lun”™-min
statutes allow a plaintiff who suffered a
legal wrong in his home state to bring
bis ease there rather than in the state
of the defendant.

In that first volley, the plainlilf al-
leges that certain fuels are true—for
example, that the defendant's anto.xidc
swiped his, injured him and kept him
from work for two weeks— and as!,-; fur
damages to pay for repairs and medical
costs not covered by insurance.

In adass-m lion suit, a complaint is
filed by one or a small group of persons
on behalf of .scores or even thousands d
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prisoners, stockholders, bank
customers or other classes of ..

people with the same grievance. 1._1J.

For instance, 33 makers of
corrugated-cardboard containers, who
were sued in a flurry of class-action
suits a few years hack, agreed out of
court to pay 325 million dollars. Their
opponents, purchasers of their prod-
ucts, claimed they had conspired to li\
prices. One firm that held out. Mead
Corporation, was found liable and
agreed to pay -15 million dollars.

The target of a suit has between 10
and 60 days, depending on the jurisdic-
tion, to file an answer. Failing to do so
probably will result in a victory for the
plaintiff by default. The defendant also
can allege new facts as defenses—for
instance, that the plaintiffs speeding
actually caused the accident.

In what is called discovery, the sec-
ond stage of a lawsuit, the defendant

>« ]
7. -
t
oV
x t.
ell- 4m
- \<
u

Seeing a lawyer. Tho nkmt explains
tho problem. Tle Inwyor takes the casu, and
they agroo on a too.
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Getting tough. Ihct lawyer explains his
client's position lo tim other side in an effort
to resolve tho matter.
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has a chance to get even. The

idea is to turn the contest from

blindman's buff into a closer de-

termination of the truth by giv-
ing both sides equal access to all of the
facts in the case.

The discovery process often pro-
motes out-of-court settlements because
it lets parties assess the strengths and
weaknesses of their case. Still, sonic
lawyers play legal hardball with pretri-
al maneuvering, using it to shake their
opponents' resolve.

liven in routine cases, there may be
much out-of-court testimony. One
side—or its witnesses—accompanied
by lawyers, goes to the opposing law-
yer's office, there to face a barrage of
questions that can go on for days. A
court stenographer and attorneys' ob-
jections to opponents' questions add to
the tense comtlike atmosphere as
these depositions are taken.

In addition, eacli side peppers the
other with interrogatories—written
questions—or requests for other evi-
dence, such as documents or photos.
Here, too, the timing and the scope of
the inquiries can he used to tactical
advantage.

As a rule, lawyers take the discovery
process seriously and turn over even
documents that might prove fatal to
their ease. They know that if they fail
to do so, a court may fine or even jail
their clients for contempt of court, dis-
miss a suit or declare a victory for the
other side.

I'retrial discovery may take weeks,
months or even years, and can add sig-
nificantly lo the length and expense of
a lawsuit.

Courtroom crush. There were
206001 civil cases pending in federal
district courts in late 1052, or 300 per
federal trial judge, while the median
disposition time was 10 months for
cases going to trial.

Litigation is even slower in the
stales. In only two of 32 courts studied
by the National ( Muter for Slate ( aunts
did the median time from filing to jury
trial take less than a year. Cases type

v;.y

The cese is filed, a com
plaint is sent lo tlio court clerk,
sotting out tho allegations, and
tlio document Is recorded.
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Athenian elders in the lime of Peri-
cles, 2,50b years ago, .irhi'.iutcd civil
disputes. Today, clogged court: and
widespread vexation over the exp-—-use
and quality of the imlici.d sv tern .ue
prompting a second look at arbitra-
tion, mediation and other means of
settlement.

In more than 15 program- in 36
states, Iraim d mediators or ordinary
people li Ip Fellow citizens solve their
problems. Many issues are picayune,
but others' involve large surrs.

The Community hoard inf-u F,,.n-
cisco trains and support- citizen:' pan-
els in several of the city's palyviol
neighborhoods. Operating by eon-on-
sus, the groups mediate neighbors' dis-
putes, simple-assault cases, kuidlord-
ioininl issues and the like. The goal,
says Director Ray Shonliolli. is In let

cally took much longer, up to a median
time of four years and 135 days in
Providence, It.l.

"When it lakes fo - .sirs to get to
trial in a civil case, something is radi-
cally wrong,"” says California legal
scholar R. F. Wilkin, "No one who un-
derstands the system can say that it is
operating in an efficient manner."

In both stale and federal courts,
some civil eases jump to the head of
the line. Persons seeking emergency
action to save a historic building or a
rare tree from dostmetion, or prevent
a board of directors from holding a
meeting, or allow an election to pro-
ceed, ask the court to issue a tcinj'oraui
restraining order or an injunction. A
couit will grant tlio emergency relief if
it is convinced that irreparable injury
will occur otherwise and that any inon-

Discovery. uotoro mu tnai,
each stdu gathue; tacts and tes-
timony Iroin tho othor in tran-
scribed sossions.
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"l hose who have the* greatest slake in
J become direct!} involved in rc-
eeelving it."

When a collision of CTeli>riclo envi-
ionmcntalisls challenged llonn-stake
Mining Company's plan lo mine ur.u’i-
. nin Clnmiisou National Forest, lon.;
udcost!} litigation was avoided. Using
;in* sen ices of the Seattle-based Insli-
Kte fen Knvinuauenl.il Mediation, the
ii.o sides hammered out an accord

In Cleveland, Chief Police Prosecn-
I'i; Jose Feliciano sot up a mediation

iam that is expected to handle tip
e |-'t,1)11 complaints a year in hear-
ings conducted by special!'}' trained
I"v students ‘ihe piogram isaimed at

typo of comjdaint that often is
dropped by police heeanse it does not
ia,- | leval standards or involves fric-
ti n between close relatives.

New York State Chief Judge Law*
leuce Il. cool.e Notes that citizens vo-
li- vc tbere is more fairness in mediat-
ed eases tlian in adjudicated ones. In

v Ihid migbl b >awarded il the suit is
Micerssful would nut compensate for
the damage.

At any time before trial, or even dur-
ing or aflet trial, the parlies to a civil
lawsuit can settle. In recent years,
vimclnn'f) have become
i hii’'si egg lor the injured victim
+1l attorney lees up front, then peri
i lie payments for lilt*, rather than just
i & lump-sum pa\ ment.

In one such ease, parents of a 2-year-
old girl who sullorcd extensive brain
d-mage an hour after birth at Stanford
I uiveisity Hospital agreed in Seplem

¢ Llbment talks. with ncoat-
b . ril approaching, the lawyera rnako
-a | -aat one moro all -nipt lo resolve
Il i(lispiilo out ol court.

one study, 00 percent of defendants in
mediated cases said they had a chance
to tell their side of the story, com-
pared with -10 percent in court cases,
which are governed by much stricter
rules of procedure.

Arbitration, a mere fi anal method
of dispute resolution in which the arbi-
trators' decision is binding, is gaining
adherents. Chief Justice Warren Bur-
ger says arbitration “can cope more
effectively with complex business con-
tracts, economic and accounting evi-
dence and financial statements."

Some federal courts have experi-
mented with mandators arbitration in
certain cases in which damages sought
are less than YJOMMO—an approach
that Burger asserts "may reduce by as
much as half the number of such cases
that would otherwise go to trial."

Going private. Shaken by the high
costs ul litigation, corporations are
turning to companies such ws foulis-
pulc; Inc., to keep them out of court.

her, 1982, lo wiiat at the time was the
largest malpractice settlement in U.S.
history. Anna Cunningham will never
walk, crawl, -t or feed herself, says her
lawyer, James Hostwick, but if she
reaches 78, her normal life expectancy,
slu- will have received 122 million dol-
lars in annual payments.

Only about In percent of cases that
enter the litigation phase are tried.
The nthers are dropped, dismissed or
Settled.

Ai lust: The trial. Civil trials are simi
lar to criminal trials. Prospective jurors
are questioned, and six to 12jurors plus
alternates are empaneled. The plaintiff
present:, his case, v illi each witness be-
ing, subject lo <rol.s-c\iminntion by llie
opposing attorney. Then the defendant
does llie same, both sides sum up their

Trial. Bvidonco is presented
tojudge  juy, anil a veidict is
reached, ilio caso ends, unless
thoro is mn nppon.

The Washington, 13C., firm offers
"dispute management” services.

One such method: A privately held
minitrial, pioneered in 1978 in a dis-
pute- between T15W, Inc., and Teic-
crcdit, Inc. Lawyers for botli sides pre-
sented a short version of the case
before senior executives of both firms,
who then settled their differs nces.

Another way to skirt clogged courts
lias been called "rent ajudge"—ypaying
aretired judge to hold a full-dress trial,
the results of which, can he appealed.
Lns Angeles lawyer Seth lInfstedler
resurrected a lung-forgotten stale law
allowing such jurists to hear cases with
the consent of both parties. Other liti-
gant; have used the same law.

The practice has drawn sharp criti-
cism. Hebert Cnnizda, a partner in
Public Advocates, Inc., a leading pub-
lic interest law firm in San Francisco,
calls it “legal apartheid" that allows
only wealthy litigants to buy a
speedy—and private—solution.

cases, and the jury deliberates alter
getting legal instructions from the
Judge.

As with criminal prosecutions, rules
of evidence can play a large role in
shaping the civil case, limiting the evi-
dence to the best, most reliable and
relevant information.

Although most civil trials last no
more llian a day or two. some drag on
for many months, straining the stamina
and llie resources of the litigants and
the ability of the judge and jury to sift
out the truth.

When the trial ends, 31 slates do not
require, as in most criminal (rials, llial
the verdict be a unanimous one. In all
slates, however, llie agreement of at
leal two thirds o the jurors—if not
Hum—is required,

The odds of winning?

Statistically, they are hardlv belter
than Hipping a coin A Hand Corpora-
tion study of .19QUO jury verdicl- in

rd.| y

Colbcling the award, nthe duien-
riant rclusoa lo pay alter losing the case, ‘ho
pldinliil can have his properly seized.
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Cook County, lll., over a 20-
year span found that plaintiffs
won 51 percent of them.

Nevertheless, the same study
found that llie average damage award,
i:i 1979 dollars, had more than doubled
from $30.0110 lo $69,000 in ti< previ-
ous two decades.

Nationally, malpractice awards
against doctors and hospitals averaged
$1511,000 in 19t>].

Infrequent!), a judge will overrule
the jury or reduce a damage award
when it appears that the jury did not
act on the basis of “ the preponderance
of the evidence"—the test applied in
civil cases.

'the case still may not be over. Hi-
ther side can appeal lo higher courts. If
llv «defendant refuses to pay, the plain-
tin might have lo get a court order
diiecting the sheriff to seize his prop-
erly and sell it to satisfy the judgment.
Hum here, bankruptcy may foil the
(lu¢st lb: payment.

Hour of rcberm. As courts have been
strained to the breaking point by the
litigation explosion, reformers have
sought to reduce case loads. The ntim-
bei of federal judges had increased
l.out 197 in 1975 to 6'17 by late 1952
\et the case load per judge actually
increased 36.5 percent over tho seven-
year period

A study by tin: National (’'enter for
Stale Courts says the problem is that
each of the legal profcssioiials in a
suit--tlii! lawvers for both sides and the

LLi m
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Helleeliug deep, wide currents of
social change, family courts are in
great ferment. Vo longer is tho hus-
band and father the paterfamilias,
the absolute mlcr of wife and child,
family courts today are busy align-
ing the new, more evmihaiuled or-
der of things.

While not Imig ago these courts
were concerned with breaches of
promises to marry and with narrow
vroimds for divorce, today they
must tackle thornier issues.

Kamils Courts establish paternity
with complex blood tests and deal
with artilicial insemination and tcst-
li I).- babies. Unwed fathers, formerly
ignored in custody an'l adoption pro-
ceedings. now have rights of notice.

The "best interests of the child"
are taken into account in determin-
ing custody and visitation rights,
[nint custody is allowed in 2N states,
and. coutls no lunger automatically

judge—expects the others to
move slowly, so they all move
slowly.

The key to ending the log-
jam, the center says, is “case manage-
ment" by the judge—setting time stan-
dards for each step of the trial and firm
trial dates, riding herd on laggards and
granting delays only for good eaire.

Hour judges in Phoenix who tried
case management disposed of 39.1 per-
cent more cases than the rest of the
court, and -1-17 percent more trials.

Proposed changes in the Kederal
Pules of Civil Procedure would give
judges the power for the first time lo
control pretrial discovery, preventing
its use to "wage a war of attrition or to
coerce a party." Lawyers would be pe-
nalized for filing frivolous motions.

Suits filed by persons—prisoners,
mainly—on ibcir own behalf make up
one fourth of the U.S. District Court's
case load in Washington, D.C. Screen-
ing catches most of tho worthless cases,
yet too fine a mesh may prevent a case
with merit from being heard.

Videotaping evidence, even whole
trials, and pretrial telephone confer-
ences are among some of the technolog-
ical tiniesaving innovations that have
been used successfully in several slates.

Vet no such finite solutions exist for
reducing American litigiousness-a
way of life that shows no signs of abat-
ing. The trauma of the lawsuit may
never disappear either, hut someday it
may bo over sooner. O

assume that the mother is best at
caring lor children.

All stales but lllinois and Sunlit
Dakota allow no-fault divorces in
which couples dissolve their bonds
without accusing each other of adul-
tery or mental cruelty. Simplified
procedures permit legal clinics to
handle divorces' for a modest fee.

Dividing the npplo. Hinaucial-sup-
port arrangements relied women's
new economic independence The
marts are beginning lo : ive Imam
ei: | recognition to the wife's contri-
butions in the home, while also
granting alimony lo husbands when
their ex-wives earn more, All-hut-
wed partners, now separated, are
demanding that comIs grant them
support, and some arc getting it

"Virtually no tradition or prece-
dent is secure. There is a real con-
flict of interests,” say lamily-law ex-
ports Henry 11 Hosier ami Doi'L
Jonas Freed. "Kveryone in the fam-
ily is entitled to do bis or her tiling;
and like the members of the Swiss
\';x y. thuy are all admirals,"
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Criminal cases and big-iuouey
lawsuits grab the headlines, but
the large:.t number ol people
who go la court are iuvolv d in
traliic off. i: esor minoi disputes.

Traffic court. Driving cases
come L(m-i'll a vari-ty of jud -s
ranging from rural, part-lim sus-
tices of the peace to full-limo ju-
rists in metropolitan areas.

Most ot tin: nation's 59 million
traffic violations each year ire
settled v.lv-n a motorist simply
mails in a fine.

To contest a charge, you mild
be in court on tho date listed on
tlin ticket. Experts advise that
you bring witnesses and photo-
graphs, if appropriate. If your de-
fense is plausible, you may have a
good chance of winning.

Vou probably don't need a law-
yer. since most traffic courts oper-
ate informally, Ihit if the charge is
drunk or reckless driving, which
could bring ajail lei m, legal assis-
tance may be helpful.

SiiKtl!-elr.iins court. About 3.5
million times each year, people
with gripes against InCal mer-
chants, neighbors or others turn
to smn'l-okiiins court to resolve
the matter simply and quickly, A
judge or arbitrator hears both
sides, then decides the issue ei-
ther on the. spot or in aslimt time.

Some pointers;

n sloii'.'lury damages are limit-
ed—$700 maximum on average.

m Special forms to file a com-
plaint are usually provided at the
comthouse. A small fee—$2 to
$20—is required, and a waiting
period of two weeks is common.

n lie sure to show up for the
trial on lime, although you may
have to wait until your case is
called. Many small-cluims courts
are open evening,s or weekend ..

a Bring papers, receipts, pho-
tos and other items that will lo-Ip
prove jour case Witnesses may
help if they appear to lie reliable,

u in some states, lawyers may
not argue a client’s case in small-
elaims court because that would
give the client an unfair advan-
tage. Hut consider retaining one
if the other side will have one.

i Don't be concerned about le-
gal niceties, and avoid long-wind-
ed explanations. Just stale your
ease as succinctlv as vou can.

u.s.mews a would hepoht. Mov L tatiy
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n tho law is a profassion
fi *a more numoroua by the
t\ y—as do lho controversies
f «;r fees, ethics, training.

Little in tin's country today remains
untouched by lawyers. They abound at
i i:v turn, from the fight for life's »e-
( allies such as air, water, food anil
>t 1t + lo the quest for liberty and the
psiriil of happiness. They advocate,
u uilale, and—their critics say—often
il'fu’cate.

Richly rewarded for interpreting the
sacred entrails of the law, lawyers none-
tL-"less pay asleep price for living offthe
callicts with which society is riven:
I mv public esteem in polls that some-
times tank them with uscd-car sales-
iii, ii and garbage collectors.

The contemporary tongue-in-cheek
imminent about St. Ives, a 13lh-centu-

li.ting n turned courtroom practitioner such as Louis

lirer o( flow York can coot S3G0 an hour,

N lawyer, still brings knowing chuck-
les. "lie was a lawyer, yet not a rascal,
and the people were astonished.”

The US. lias (i10,000 lawyers, two
thirds of the world’s total and almost
tinee limes as many as in 1951. About
Il percent arc in private practice. Half
ef the icst work for the government.

The growth of the profession's ranks
has been so rapid that a glut exists in
many urban areas. Recession and de-
regulation have put a crunp in the
<ico booming law business in Wash-

1J.S.ttrWS b WORLD REPORT, Nov. 1, 1982

ington, D.C.—home base Tor some
27,000 lawyers.

Still, eye-popping salaries and hourly
fees show no sign of declining. In law
firms, partners’ "draws" or earnings
average $90,000. Some “rainmakers"—
woll-connec'.cd lawyers who bring in
the business—such as Washington law-
yer Joseph A. Califano, Jr., pull in be-
tween a half-million anil a million dol-
lars a year. San Francisco antitrust
lawyer Moses Laskv won a rnillion-dol-
lar fee from Telex Corporation for fil-
ing just one brief at a critical point in
its suit against IBM.

Associates—salaried lawyers who arc-
striving to become partners—average
$35,200, but young lawyers at a few
New York firms start at $-13,000 a year.
Fees for lawyers with four or five years
of experience average $71 per hour,
while berihboned veterans such as the
legendary Louis Nizer may charge up
to $350 per hour.

Some lawyers, denounced as "greedy
swashbucklers" by consumer advocate
Ralph Nader, arc becoming increasing-
ly bold in charging their clients more as
llie stakes get larger.

In 1901, law practices took in 2d.I
billion dollars, or 0.9 percent of the
gross national product, more than the

air-transport industry and
‘| one fifth as much as llie
health-serviccs economy.

That claim on the GNP
might lie smaller were it
not for laws in all of the
states prohibiting nonlaw-
yers from providing legal
services. Although wills of-
ten are drafted in law of-
fices by paralegals or unli-
censed legal assistants, a
iionlawyor who sells ad-
vice lo the public on how
to write the same docu-
ment can be prosecuted.

Bar groups say this mo-
a nopoly helps protect the
public from charlatans,
but the closed society that
lawyers constitute has
come under increasing
antitrust scrutiny in re-
cent years. A ban on law-
yer advertising, enforced by the bar for
decades, was struck down by the Su-
preme Court in 1977.

Since then, a flowering of storefront
legal clinics that offer low,standardized
fees in a Spartan setting lias occurred.
"The Lawyers at Dart Drug" advertise
uncontested divorces at $195 next to
panly hose at $.-19. This kind of mass
marketing offends the. traditional sense
of propriety felt by many attorneys, but
it is making legal services more accessi-
ble to the nonaffiuent.
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O Begin by .-asking friends or
others you trust for a recommen-
dation. Cet a consensus if you
can.

i llur-as'iocialion referral ,er-
vic-es can help, but they list law-
yers without evaluating them.

u For g simple will, reul-estato
closing or some other routine le-
gal need, a low-cost legal clinic
may well fill the bill.

u Consider consulting a certi-
fied specialist in complex areas
such us tax, trusts or trial work.

u Visit the lawyar and see how
you get along. Hxpect to pay for
this con ailtation.

ii Don't be shy in asking about
the attorpey’s. cregentials. The
Marhtu?a[\c-?ﬁltlblralﬁj Law Direc-
'[Ol'y, found at your public library,
rates lawyers’ abilities and notes
key clients.

a Check with your state’s law*
yer-discipliue agency to find out
whether tho lawyer has had an
ethics violation.

n Pin down fees and costs in
writing. Is there a retainer fee to
be paid in advance? Will there be
an hourly charge or will your
lawyer get a percentage of your
recovery in a damage suit?

The elastic ethics and the ineptness
of some lawyers and the downright dis-
honesty of others have hurt the reputa-
tion of lawyers even more than high
fees, and triggered demands for reform
from lawyers themselves.

The American Bar Association,
which represents half tho nation’s law-
yers, is putting the finishing touches on
a new code of professional responsibil-
ity that would strengthen the hand of
clients who think they have been
cheated. Disciplinary procedures, of-
ten lengthy and lenient, are being
beefed up. And law schools are teach-
ing more ethics and emphasizing "real
life" situations more in training.

Even so, lawyers will nevi bo popu-
lar, says New York lawyer Hugeno C.
Gerhart: "They cannot expect lo be
liked by those they oppose. They can
only hope to Ire respected for their
courage, their competence, their integ-
rity anil their loyalty to the eternal ide-
al ofjustice.” O
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Tiioy arc called ALJ’s, end you
will find their fingerprints

on many of Die actions taken
by bureaucrats both in
Washington and in the states.

bring ui' tlie subject of how an indi-
vidual's legal rights arc determined,
and most people picture a black-robed
judge perched high on his bench in a
marble-paneled courtroom.

Vet the average citizen is touched
far more often by rulings made in aless
august judicial arena, by what some
have called the hidden judiciary.

R consists of a special tier of judges
who act as checks on state and federal,
agencies that make millions of adminis-
trative decisions each year—dealing
with everything from the issuance of
drivers' licenses and the payment of
jobless benefits and Social Security
pensions lo llie regulation of utility
rates and television stations.

The vast majority of these determi-
nations arc not challenged. Hut hun-
dreds of thousands of them annually
are appealed lo the 1,153 administra-
tive-law judges (ALJ's) employed by
federal agencies or to similar judges
at the stale level,

In addition, when regulations are
being written—whether tlio subject is
surface mining, building design for the
handicapped, mechanically doboneil
meat or one of the myriad other areas
in which government intervenes—
ALJ's preside over the hearings.

While bureaucrats carry out policies
through rules and regulations, the job
of AllJ's or hearing examiners is lo
make sure there is due process, that
agency decisions are legal and fair.

No jurors. In appeals of agency de-
cisions, they function much like trial
judges in nonjury cases. Parties are
represented by lawyers in formal
hearings, evidence is submitted, wit-
nesses are heard. In most cases, an Al.J
renders a written opinion, which is
appealable lo agency administrators
or commissioners, then to the courts.

Most appeals of agency decisions
touch on only one person or one firm,
but ALJ rulings at times affect citizens
and businesses nationwide. A decision
by ALj Chester Naiunowicz at the
Federal Communications Commis-
sion in 1975 opened up the telephone
industry lo greater competition.
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It is ALJ's who initially try the civil
suits filed by regulatory agencies, At
the Federal Trade Commission, they
decide, among other things, whether
corporate activities conflict with anti-
trust laws or I'TC guidelines.

In a case involving General Foods’
Maxwell House coffee, for example, an
admiiiistrativo-law judge ruled against
the FTC staff, holding that llie firm
had not used unfair methods of compe-
tition to dominate the coffee market.

The agency's staff had filed an anti-
trust suit against General Foods. After
losing the first round, bureaucrats of
the PTC appealed lo their five-mem-
ber commission.

At the National Labor Hclations
Hoard, 110 administrative-lawjudges in

e = 1)
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Within tho federal system aio a num-
ber of specialized courts thr.t handle
casos in some complicated or techni-
cal moos. These courts, most of which
ore in Washington, D.C., include:

U.S. Claims Court—

Established October 1 r

to replace old U.S. .
Court ol Claims. Its 16 vt
judges handle every 1U—i
,/po ol money claim against the United
Slates except thoso involving personal
injury,

Court of latftrnntionel  * j
trade—Set up in 1090, t
its nino judges review [
government actions o\ »|
denting with imports, e

such os disputes over classification or
valuation ol goods and antidunmping
laws. Handled 3,207 cases in 199).
Sits in Mew York.

Bankruptcy Court— j "l
Established in 1970, or- |
dered reorganized by i f<

Supremo Court in 1932. V.\or
Sormo 2d1ljudges in91 ' °-

district courts across tho countiy han-
dled :t record 527,311filings In year
ended J;m *30, 1932. Under the U.S.
Constitution, all personal arid corpo-
rate bankruptcies and reorganizations
arc hoard by lodeial courts.

ip ..
A5|- |h Washington, San Fran-

cisco, New York and At-
‘wm i-vi . ' . Junta hear about 120(1

unfair-labor-practice
and union-reprcsentulion cases :t year,
out of-10,000 filings. The rest are settled
by NLRI3 bureaucrat's or dismissed.

More than two thirds of tlio federal
ALJ's work for the Social Security Ad-
ministration in 125 field offices. They
hear more than 250,000 cases a year,
determining eligibility for benefit pay-
ments. Such hearings are short and rel-
atively simple, taking a matter of hours
in most instances.

Outside of Social Security, however,
administrative hearings often drag on
for many months. The so-called Ameri-
can Telephone & Telegraph basic-rate
case at the FCC in the raid-1970s
spawned a 1G-137-page transcript—
plus 1583-1 additional pages of exhib-
itt—during 103 days of hearings.

Fven after the hearings' are over, it
can be a long time before a case is
wrapped up. Several years ago, tho
General Accounting Office, the aurlit-

Court of Appards for —
the Federal Circuit— , <%
Established October 1 \> |
to replace old Court ol (me
Customs and Patent

Appeals. Handles appeal;; from Claims
Court and Court ol Internntionsl Ir.rrh
plus patent appeals and patenl-in-
iringemerit c™ues. Its 12 judges sit in
throa-judgo panels.

Foreign Int'.-lligonco

Surveillance court—

Sot up in 1973 lo toviow

applications tor eluc-

t'onic surveillance by *

tho government ol foreign powers and
their agents. Sovon distuct judges,
serving part tana on tho court, ap-
proved all Adi request.; in 1-.'3l.

Tax Court—In this

agency, os'ablishcc! in

1921, 19 judges have v

about 30,UK) cases

ponding involving doli-

cioncios or overpayments in income,
estate and gill taxes. Ton othvr sp-cir.|
trial judges hoar "small tux c;.7","
whoro tile* tvx due is tear, than 55,00,

Court of rviiiary Ap- ’ ~
pa.,!”*—EcUujiis.lod tn

1950 as tno final appel-

late tribunal to rovi-. w

court-marlinl couvir:-

tions in the- annuel service  Ti.r >uGvil-
ian judgsr., who serve 15-y.-ar

pre=sid -it;-! spjroiny r;l 195
cases in 19110
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nig arm of Congress, studied four agon-
i ies it considered typical and found the
median time from hearing to final
agency decision was 352 days.

The delays often draw complaints
(mm Capitol Iliil and private citizens.
ALJ's bristle at any suggestion that they

re to blame, saying it is the bureaucrats
who use up most of the time—a conten-
tion borne out by llie GAO study.

As little known as they are to many
Americans, administrative-law judges
hate to the days of George Washington,
when customs officers were appointed
t’ figure the duties payable on imports
and to determine which soldiers were
disabled. In time, the system iost pub-
lic respect because agency actions
were often merely rubber-stamped.

Congress tried to correct that prob-
| inin 1946 by passing the Adminislrn-
:u e Procedure Act. which established
the autonomy that ALJ’s enjoy today.

They are still employes of the various
agencies, as previously, but their pay—
about $57,000 for most—now is coti-
l1oiled by the Office of Personnel Man-
agement. They are assigned cases on a
totaling basis and may not be super-
vised by any official who performs in-
wsligntive or prosecutory functions.

It is not ajob for burned-out legal
hacks looking for an easy berth in gov-
ernment. ALJ's are selected through a
i igorous merit program, and 70 percent
of applicants arc rejected. A former
chief justice of a stale supreme court
v as among those recently chosen.

Aunrdinri the turf. The issue of their

dependence is at the core of a bur-
" wmoniiig controversy over a Reagan ad-
Miiiii.drntion attempt to clean up the
disability rolls. State agencies, working
with new Social Security Adiniimlra-
lion (SSA) guidelines, cut off benefits
lor some 2-150(11) of the 2.7 million
|.isske ON the rolls. Hut about three
blih.i of those who have appealed have
h n reinstated by ALJ's using looser
standards developed by the U.S. courts.

Alarmed by the high reversal rale,
if USA has been overruling some deci-
sions—and liling many ALJ's. They say
tile agency wants them to act more as
he eaucrats implementing regulations
t>m as independent judicial officers.

One method of assuring greater inde-
> "deuce is a corps or central panel of
U.|\, not tied to any agency, that pro-

esides trial services on demand. New
Jetsoy, one of eight states with such a
P ml. also has reported substantial cost
(swings. Judge Irving Summer, chair-
in"ii of the National Conference of Ad-
mini.trativv Law Judges of the Ameri-
can Par Association, sees an intangible
Pin- "People know they're getting a
I-m hake because the judge isn't at-
la hed to ans particular agency.” 17
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Tlie U.S. Supreme Court Uuildin.j In V."ishiig.toii, L).C.
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Overwork nrrJ ideological
divisions, authorities cay, are
sapping tha aweciivcnoss o'
tho nine Justices who sit at the
apex or tho judicial system.

The U.S. Supreme Court, deluged
with cases and split philosophically, is
working under the greatest strains it
has faced in its 193-year history.

The Court's nine members, anion;;
the world's most prestigiousjudges, arc
finding it harder and harder to per-
form thcii historic dual role—to insure
justice for individual Americans while
guiding the nation on the meaning of
its laws.

The volume of appeals has reached
Hood stage, with the result that a citi
Zen today has only a slim chance of
hw iga case heard by the Court.

At llie same lime, sharp and shilling
divisions among the Justices over abor-
tion, racial discrimination, prisoners'
rights and many other questions often
produce murky decisions that confuse
lawyers and judges alike and inspite
still more lawsuits. The Justices—five
of whom are 73 or older—were be-
sieged in 198I-JJ2 with 5311 appeal-,
from state and federal courts. When
the 1982-83 term began, the docket
was already two-thirds full.

Today’s Supreme Court is far differ
(«ill from the six-member bench set up
in 1789. In the early days, almost every
case presented was heard. Now, the
200) cases per year that the Court is
able to review in detail make up fewer
than 5 percent of the appeals filed
Says fmiuer U.S. Solicitor General M-
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win Griswold, "All you can do is knock
on the door and a-k lo be let in."

llolly contested issues involving such
subjects a, taxes, labor rules and oilier
government regulations can remain un-
resolved for years. Oil many such ques-
tions, some of llie 12 federal appeals
courts have ruled in opposite ways.

About one third of the Supreme
Cmnt's case load is set by law. Includ-
ed: Lower-court decisions striking
down federal lavs, state-supreme-
court rulings interpreting llie U.S.
Constitution and boundary disputes
between stales.

As for tli* remainder, the votes of four
Justices are needed to grant a full hear-
ing. Ik-yond that, "there are no idles,"
says Hugeue Gressman, University of
North Carolina law professor. "Much Jus-
tice voles lo grant review of eases lie or
she thinks are important enough to war-
rant tin' Court’s attention.”

A mil..satone. Since the famed 1808
ease d Mtivbttnj v. Mtidisini, llie Court
has claimed tho power to strike down
laws it decides conlliol with the Consli
tutioii. Viilually no one challenges that
doctrine today

Yet debate rages over the extent to
which Justices can broaden past inter-
pretations of constitutional rights, ftill
m gaps they perceive in laws, or super-
vise public institutions. Typifying tin-
criticism of "judicial activism" is the
(—barge of former Senator Sam lIsrviii,
Jr. (D-N.C) that "the people of mu
laud are being ruled by the transitory
personal notions d Justices who occu-
py for a Heeling moment of history
seats on the Supreme Court."”

In recent decade , .spli! opinion:.
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Justice SLwec.is nl work with law clerks, whose rolo at the Court has crown.

have guaranteed wotlit:i broad rights
to Inivc abortions, bar' ! prayri Irom
public schools, givet ido lights to
ciiiuinal suspects, ordered schools de-
segregated and set iniuiiiuiin standards
in prisons and mental hospitals.

The Justices became increasingly
willing to strike down U.S., state and
local statutes, voiding more since 11)2l)
—7Gl—than the 38(i ruled unconstitu-
tional in the previous 130 years, says
legal scholar Bruce Fein. Activism
reached its peak during the 1Qails and
ID'iOs under (thieflustice Fail Warren,

All current Justices have joined ac-
tivist rulings at least on occasion, but
William Brennan, Jr., the Court's se-
nior member, and Thurgood Matshall
have done so most often.

On the other end of the spectrum,
Chief Justice Warren Burgei and Jus-
tices William llehnquist and Sandra
Day O'Connor, advocates ol "judicial
restraint," tend to defer to the legisla-
tive and executive branches of govern-
ment. The other Justices—Harry
Blackmun, Lewis Powell, Jr., John Paul
Stevens and Byron White—swing from
one camp to the other, depending on
the issue.

In the IBMI-82 term, 33 cases—near-
ly one fifth of the opinions issued—
were decided by a one-vote margin,
twice as many as in 1080-81. Justices
also are more likely nowadays lo issue
opinions stating their individual views,

Mo moot points. Justices have ways
of rationing the use of their power. For
one tiling, no mailer how important
the issue, they refuse to take a case
unless it is a real dispute affecting liti-
gants, not a hypothetical question,

As quarrelsome as they may some-
times seem, the Justices try lo resolve
differences privalely. Once or twice
during each week of oral arguments,

they gather with no aides present,
shake hands with each other, discuss
the cases they've heard and take a pre-
liminary vote on their decisions. If the
Chief Justice is in the majority, he de-
cides who will write the explanation of
the Court's reasoning; otherwise, the
senior Justice makes the assignment.

Opinion writing can take months.
First, drafts are circulated among
Court members who voted together.
The Justices may sign the proposed
opinion, try lo persuade the drafter to
alter it, or write their own versions.
Occasionally, Justices reverse their ini-
tial votes after reading other members'
drafts. Wade McCrec, Jr., US solicitor
general from early 1077 lo mid-IDSI
and at one time a federal appeals
judge, describes the give-and-take this
way, "Justices light for language they
prefer, hut to get others to concur,
they may solicit their positions. That's
what a collegial court is all about.”

Policy disagreements on the Coml|
will never end, hut reformers have
proposed several ways to cope with the
increasing case load.

One idea, endorsed by four Justices,
is creation of a "National Court of Ap-
peals” to which the High Court could
refer cases requit ing attention hut not
raising crucial national issues. Justice
Stevens has proposed a new court to
decide which cases the Supreme Court
should hear. In addition, all of the Jus-
tices have asked lawmakers to elimi-
nate the requirement that they hear
certain categories of cases.

Justice Powell has called, too, for di-
viding among the Court members the
job of ..crooning appeals, eliminating
the tradition that “each Justice has lo
vote on every doggone petition."

Others would curl) or abolish oral
arguments, the hour-long sessions in

which Justices pepper lawyers with
questions about their cases.

Reformers are split over the role of
law clerks, young law-school graduates
who serve as res -arch aides. As recent-
ly as 11)30, Justices each had only one
clerk; now, most have four.

Some analysts believe the Court
needs more clerks to help screen cases;
others complain that the longer, more
diffieult-to-understand opinions being
issued today are partly due to tic- pro-
liferation of the clerks who draft them.

Flak from the zieht. Many critics
would actually narrow the Court™

2 power. Among ideas being pushed lis-

some conservatives. Taking away tho
autho- ity of federal courts lo hear cases
on such subjects as abortion and school
prayer and forcing federal judges—all
of whom are now appointed for life—
to run for office periodically. Oppo-
nents assert that such measures would
dangerously undermine the indepen-
dence of the nation's judiciary—a vital
element in the American system.

Supreme Court Justices themselves
have studiously avoided taking a stand
on the court-curbing proposals because
they would likely decide the constitu-
tionality of any such measure passed by
Congress.

The Court his tempered its activism
a hit in recent year;—a change some
analysts attribute to the wave of criti-
cism being leveled at judges.

Over all, however, experts see little
chance liiat a philosophical majority
capable of steering a consistent path
will reappear at any time soon. The
intellectual ferment and doubts that
tin: Justices relied run deep through-
out Ametican society.

Then, too, observes Bolter Stewart,
win-retiled in IBS) alli-i 23 year &, a
Justice. "Unlike tiny institution in the
world, there is no boss of the Court,
Your only boss >s the Constitution and
the lies', Nobody can I<!l another Jus-
tice what to do or what not todo,” 1J

Reprints ol "A.:idis m .lus,.co—
AUC'n of | low It Really V/--ks" me
available nl 30 cauls ..r.cii. T:*v
inlnmum CftSof is live copies.
Send orc'or, with p.iyru'-n;,

Reprint.’, Room tV,4 .
USHSV,-, ‘it
fi World S'. *
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Deterrence, Death, and the
Victims of Crime: A Common
Sense Ap >;oach

Frank 6. Carrington
l. Introduction

The concept of deterrence is one of the most important in the
formulations of the victim advocate, primarily because of two es-
sential premises that underlie the entire field of victim advocacy.
The first, but not necessarily the most important, of these prem-
ises concerns the policy that favors assuaging the plight of persons
after they have been victimized. This relief can be provided in a
number of different ways: compensation to innocent victims from
the states; restitution to victims as a condition of granting proba-
tion to the criminal; victim counselling;1 and victim/witness assis-
tance programs.* The second premise of victim advocacy, namely,
preventing victimization from ever occurring, is also of critical im-
portance because, obviously, in each instance in which a given act
of victimization is prevented, the palliative measures described
above will not be necessary.

Thi3 preventive goal can be effectuated through two types of
activity. First, victim advocates often engage in activity that en-
courages and assists the potential victim of crime to help himself
in programs such as neighborhood watch, inscription of identifying
serial numbers on personal property, und other citizen crime pre-
vention programs. The second type of activity, with which this Ar-
ticle primarily deals, entails efforts by victim advocntcs to struc-
ture the system to deter would-be criminals from engaging in acts
of victimization. It also requires efforts to deter third parties—for
example, parole olficials, whose duties include making decisions

* Executive Director, Victimn' Ansiiitnnce l.egnl Organization (VALOR) (formerly, llie
Crime Victim# Legal Advocacy Institute, Inc.). LL.B., 19(50, University of Michigan; I.L.M.,
1970, Northwestern University.

1 An ninmplo of thia type of counselling occurs within rape crinin centers.

2. A number of those programs have been cntahlinhcd in various prosecutor!!* otliccs
across the country.
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that may place dangerous criminals in a position to vii.tu.iize
again—from acting to the detriment of potential victims.

In sum, the notion of deterrence has assumed critical dimen-
sions in the area of victim advocacy and assistance. Part Il of this
Article deals with deterrence generally as a common sense concept
and emphasizes the potential impact that different attitudes to-
ward this concept have on crime victims. Part Il then focuses on
particular aspects of deterrence in the capital punishment contro-
versy—again by emphasizing the effect on victims. The final part
of the Article explores a rather new area of the law that applies the
concept of deterrence—by threatening civil liability for gross negli-
gence in the handling and release of prisoners—to third party cus-
todial officials in an attempt to prevent future victimization. The
Article concludes that a common sense approach to the question of
deterrence, rather than one which is based on delaying any deci-
sion until all the empirical evidence is compiled, is necessary to
combat the serious crime problem that now faces the country.

Il. Deterrence: A Common Sense Concept

To deter an individual from, a contemplated activity, one must
discourage or restrain that individual from acting or proceeding
through the inducement of fear, doubt, or some sense of depriva-
tion. Deterrence does not act aS a direct restraint on conduct;
rather, it works to manipulate the motives or incentives behind
that conduct. The deterrence rationale depends on a conception of
human motivation that is based on a function of cost over gain.
Successful deterrence, therefore, requires that the certainty and
guantum of punishment sufficiently outweigh any expectation of
possible gain in tho mind of the would-be wrongdoer.3

The value of punishment as deterrence rests not on how it af-
fects individual offenders, but on how it affects the future conduct
of the general public.4 Indeed, in the individual case deterrence al-
ready hus failed. As one contemporary proponent of deterrence,
Ernest van den Haag, has pointed out, “(d]eterrent effects largely
depend on punishment being meted out according to the crime, so
that a prospective offender can know the likely cost of the offense
and be deterred by it.”4 In other words, members of the public

3. Sen, eK, E. van den Haag, Punishing Criminals 113-14 (1975); J. Wilson, Think-
ing Aiioiit Crime 53-55 (1975).

4. Sec E. van den Haag, .uipra note 3, at 60-01.

5. Id. ut 61.
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must expect that if they commit a particular crime, their punish-
ment will be comparable to what past offenders have received. If
these offenders repeatedly are paroled, or if they are never appre-
hended at all, then the ostensible threat of a stiff statutory penalty
has virtually no deterrent effect®

These notions of a perceived threat and cost versus gain do
not require that potential criminals perform some rational calcula-
tion of the cost/benefit ratio. Irrespective of their intellectual ca-
pacity to understand a concept, human beings are capable of re-
sponding to threats, learning from experience, and forming habits.7
Deterrence, tnsrefore, does not depend on the rationality of a re-
sponse, but merely on the likelihood and regularity of a response
to a particular threat.®

Some commentators, however, reject this theory of deterrence
for a variety of reasons. One respected federal judge, for example,
dismissed the concept outright in a recent article.® This criticism of
the deterrence rationale primarily rests on two arguments, neither
of which can withstand careful scrutiny. First, the article advances
the theory that living in the inner city is worse than living in a
prison, and that the threat of incarceration, therefore, has no de-
terrent effect on those who live in the ghettos.*0 From the premise
that most crime is committed by members of “an underclass of
brutal social and economic deprivation . . . [who] are raised in de-
teriorating, overcrowded housing . . . [and who] are denied [a]
sense of order, purpose, and self-e8t/iem,"* the article succinctly
concludes that “the threat of prison may be a meaningless deter-
rent to one whose urban environment is itself a prison.”1l

By elevating a metaphorical illustration of the difficulties that

G Sec infra notea 16-20 and accompanying text.

7. See E. van dun Haag, supra note 3, at 113. Van den Hong notea,

Prospective oirendcra need be no more rational than rota are when taught by
means of rewards or punishments to run a maze. Experimenters must calculate the
effects they desire and the means appropriate to achieve them. So must legislators. But
the rats do not calculate, nor do the subjects of legislation need to.

Id.

8. See.), Wilson, supra note 3, at 174-77. Wilson contends that criminals may lie less
likely to respond to a given threat because they are willing to run greater risks. Id. at 175.
He also argues that increasing tho certainty of punishment deters crime more etreclively
than increasing its severity. Id. at 174.

9. Buzclon, Crime: Toward a Constructiue Debate, G/ A.B.A..1, 438 (1981),

10. Id. si 440.

11. 1d.

12. Id. (citing Diana Gordon, currently president of the ultrupermissive National
Council on Crime and Delinquency).
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the poor face in att /mpting to improve their situation to the level
of a literal truth, this argument assumes its conclusion. It boldly
equates the condition of life in the inner cities with the conditions
found in Attica, Green Haven, Soledad, or San Quentin. Indeed, if
this argument were extended to its logical conclusion, it would
identify every person who lives in the ghetto with a felon who is
behind bars because society has deemed that hr is too dangerous
to be at liberty. The argument completely igno- the great major-
ity of inner-city dwellers who are decent, hard-working individuals.
These people admittedly live under conditions that are deplorable,
but they do not become criminals; rather, they want nothing more
than to conduct their affairs in relative freedom from criminal
harm. If everyone who resided in the inner city were a criminal and
found prison life preferable to ghetto life, this argument might
have some superficial merit; the facta, however, simply do not sup
port such a proposition.

A positive correlation between poverty and crime undoubtedly
does exist, but, as James Q. Wilson contends, “[t]he desire to re-
duce crime is the worst possible reason for reducing poverty. . . .
Reducing poverty and breaking up the ghettoes are desirable poli-
cies in their own right, whatever their effects on crime.”13 Oppo-
nents of deterrence, however, apparently conclude that if poverty
is in some sense a cause of crime, then only the elimination of this
cau0' will reduce crime. Wilson finds that these opponents have
“become so preoccupied with deafing with the causes of the crime
(whether . . . social conditions or police inadequacies) that [they]
have almost succeeded in persuading [them]selves that criminals
are radically different from ordinary people—that they are utterly
indifferent to the costs and rewards of their activities.”u He argues
that no evidence exists to support this conclusion, and that regard-
less of whether criminals ore prone to accept greater risks or have
a weaker sense of morality than an average citizen, “if the expected
cost of crime goes up without a corresponding increase in the ex-
pected benefits, then the would-be criminal . . . engages in less
crime.

Opponents of deterrence often base a second argument on sta-

13. ¢). Wirtson, supranoUi 3, at203. Inresponse to thenotion that poverty causes
crime, Wilson notes thatthedramatic increase incrimeduring  thelast(iftecn years has
occurred "concurrently with a general rise in the standard of living and thus could not he
explained by worsening social conditionu." Id. at 74.

14. 1d. at 175.

15. 1d. at 175-76.
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tistics that purport to prove the ineffectiveness of deterrence; these
statistics support the determination that although both the rates
of incarceration and the lengths of sentences have risen, the crime
rate has not diminished.? Thus, the argument concludes, increases
in the probability or length of confinement must not deter offend-
ers. This argument, however, ignores the distinction between the
likelihood of punishment after apprehension and conviction and
the likelihood of actually being apprehended and convicted. The
greatest prerequisite of the deterrence argument is that for an ac-
tion or threat of action to be effective as a deterrent, those against
whom the threat is directed—in this case, criminals—must per-
ceive the cost of their deeds to be greater than their prospective
gain. In addition, the threat must be total, that is, it consistently
mu3t be credible from the time of arrest to actual imprisonment.
Despite an almost certain probability of being arrested, an offender
will not be greatly deterred from commiting a crime if he foresees
only a negligible chance of going to jail. Conversely, the certainty
of a long prison sentence after conviction is no deterrent to one
who expects never to be apprehended.

Unfortunately, this consistency is absent today. A criminal of
even marginal intelligence must know that although his chances of
going to prison for a longer time are slightly higher now than they
were in the past, his chances of ever being apprehended and con-
victed—especially in our major metropolitan areas—remain suffi-
ciently minimal that the cost/gain ratio still favors committing the
crime. Indeed, crime has reached such epidemic proportions that
the police simply cannot deal with all of it, and the victims of this
epidemic are bearing the burden. Moreover, our criminal justice
system has instituted such a thicket of restraints on police activity
and such a morass of contrived protections around criminal sus-
pects—for example, the exclusion of evidence and confessions,*7 an
almost unlimited right to bail despite the commission of other
crimes while on bail,* and open-ended, post-conviction reme-
diesl9—that we indeed have become, in the words of the Chief Jus-

1G. See, e.g., Dazclon, supra nolc 9, at -140-41.

17. See, eg., Miranda v. Arizona, 384 U.S. 436 (1966); Mapp v Obhio, 367 U.S. 643
(19G1).

18. See, e.g.,, Tho Bail ltcform Act of 1966, 18 U.S.C. §§ 3146-3180 (1976).

10 See Finley, The Appellate System: On a Vulnerable I’lateau, Trial, Nov.-Dec,
1971, at 19; Hanley, Habeas Corpus Ad Infinitum, N ational Shkriit. Doc. 1973-)nn. 1974,
at 23-24.
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tice, “an impotent society.”10

Judge Bazeion candidly acknowledged in his article in the
american Bar Association Journal that he has no ready answers
for the country’s crime problem.1l This author makes the same ac-
knowledgement.1l The point of the foregoing discussion is simply
that considering the unparalleled difficulties in apprehending and
convicting criminals, the lack of a significant drop in crime rates as
incarceration and lengths of sentences increase cannot alone sup-

port an argument against deterrence.

Many people today talk in reverent terms of empirical evi-
dence—primarily statistics—as if this were the touchstone of any
argument. The conclusion to Judge Bazelon’s article typifies this

approach:

We need to know much more about the precise costs of an elFective pro-
grum of deterrence before we can dismiss the recent proposals. At the present
time, however, the case for deterrence has not been convincingly made. After
a comprehensive review of the literature, a panel of the Notional Academy of
Sciences concluded: “Despite tho intensity of the research odort, the empiri-
cal evidence is still not sufficient for providing a rigorous confirmation of the
existence of n deterrent effect. . . . Policy makers in the criminul justice sys-
tem are done a disservice if they are left with tho impression that the empiri-
cal evidence, which they themselves are frequently unable to evaluate,
strongly supports the deterrence hypothesis."’*

Nevertheless, the unifying theme of this Article is that considering
all the variables at issue in such a volatile area ns criminal justice,
and taking into account all the statistics for and against deter-
rence, the entire matter ultimately reduces to principles of com-

mon sense.
The disagreement over the question of deterrence between the

pragmatists—Wailson, van den Hoag, and othersl4—and the theore-
ticians—represented by Judge Bazeion and the Notional Academy

'20. Address by Chief Justice Warren E. Burger, American Bor Association Annuol
Convention (Feb, 8, 1081), noted in Bazeion, supra note 9, at 438.

21. Bazeion, supra note 9, at 438.

22. Hut see U.S. Dr.rr or Justice, Attohnky General's Task Force on Violent
Chime: Final Report (1981) (hereinafter cited us T ask Force Hki'oht|. This report contains
a number of recommendations on bail abuse, admissibility of evidence, limitations on post-
conviction release, and other procedural aspects of tho criminal justice ayslero that are
designed to streamline the process and restore a balance between the rights of accused and
convicted criminals and the rights of the law-abiding members of society. The author was a
memlrer of the Task Force and is naturally prejudiced in favor of the Report. Nevertheless,
the recommendations at least arc worthy of consideration in dealing with the current crisis
in crime in this country.

23. Bazeion, supra note 9, at 441.

24. See E. van den Haag, supra note 3; J. Wilson, supra note 3; authorities cited

infra note 32.
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of Science panelists—can be stated clearly and succinctly. The for-
mer in effect argue that if the threat of punishment increases, or if
the perceived cost of crime rises to exceed the perceived gain, then
society will deter criminals. The theoreticians, on the other hand,
take a conservative, cautious approach; they apparently would ar-
gue that policymakers must study the question of deterrence to a
far greater degree—until they are clearly convinced of its sound-
ness—before they would alter the system towa d a more truly de-
terrent model.

The argument for delay ignores two salient points. First, crim-
inal justice is not a finite science, and deterrence is not a finite
concept. Theorists probably will never know with certainty the in-
ner and outer limits of the deterrence model as a solution to the
crime problem. This fundamental reality is the reason that this Ar-
ticle favors a common sense view of deterrence. Since no other ap-
proach has produced the desired results, a return to traditional no-
tions about human behavior appears to be the only sensible
alternative. Although some people might view this response as sim-
plistic, the cost versus gain rationale is intrinsically logical, and no
reason exists not to attempt to apply these principles to criminal
justice, particularly when the more complex alternatives have
failed demonstrably.

Second, from a prugmntie point of view, crime has reached
such alarming proportions that society cannot afibrd the time thnt
would be necessary to perform leisurely studies of deter-
rence—gathering empirical data on u gradual basis until the more
learned professors are satisfied that deterrence works. Medical
scientists, for example, huvc worked for years to produce cures for
chronic, preexisting maladies such as the common cold, influenza,
and arthritis that do not place the patient’s lifo in danger. Studies
and tests are time controlled; they are conducted firstin vitro and
then i» vivo by beginning with laboratory anirnnls and progressing
to human experiments only under the moot rigid conditions. This
approach is known as the scientific metnod, and it is perfectly
proper when the urgency is not immediate. The situation, however,
is entirely different in emergency circumstances caused by a raging
killer epidemic such as n plague or a new and deadly virus thnt is
decimating the population. At this point, any potential remedy
that appears likely to cure the disease or prevent its spread will be
used without first undergoing rigid testing in clinical conditions.1*

-5. In the HpriiiR of 1970, for example, the ponnihility of it new ntrnin of nn influenza
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The analogy between the eurrent epidemic of crime and a medical
emergency is in no way attenuated, and society thus needs to
adopt measures that will abate the alarming rise in crime immedi-
ately—not some distant point in the future when everyone con-
cludes that the concept of deterrence breeds no harmful side
effects.

As individuals continue to become victims of crime, society’s
attempts to solve the problem remain frustrated because of the
tension between the need for immediate action and the quest for
reasonable certainty about the effectiveness of deterrence. No sin-
gle aspect of the criminal justice system highlights this tension
more clearly than the arguments for and against deterrence and
the dealth penalty, which this Article discusses below. The thesis
of the Article is that the plight of the victim should be society’s
overriding consideration, and that the only viable solution to the
present stalemute lies in a common sense approach to deterrence
and capitul punishment.

IIl. Death and Deterrence: The Capital Punishment

Controversy

Proponents of the deterrent value of capital punishment—or,
for that matter, any other aspect of deterrence—find themselves in
the unenviable position of having to prove a negative. If a person is
deterred from doing something, then, by definition, he does not do
it. Thus, the numbers of people who refrained from committing
felonies because of their fear of execution are difficult to ascertain.
Rarely does a resident drop by the station house in his local police
precinct to confide to the desk sergeant, “You know, | was plan-
ning to kill my wife for the insurance money, but the thought of
the denth penalty kept me from doing it.” Homicide figures in the
United States roughly indicate how many people obviously were
not deterred from Killing, but the number of those who actually
were deterred remains—and must remain—incalculable.

virus—commonly known an swine flu—creating nn epidemic among (lie American public
(lurini: llio following winter concerned United Staten public health nflicials. Researcher*
noon developed an effective vaccine, but it had potentially serious side effects for various
segments of the population. Despite a sharp debate among policymakers about these rinks
compared to the benefits of a national immunization program, ite Time, April '20, 197G, at
36, President Ford announced a $135 million program to innoculate the entire United Staten
population. At that time, the Food and Drug Administration, which normally is the laxly
thnt must approve such drugs liefore they arc mado available to the public, had neither
tested the vaccine nor certified it as nafe and effective. N.Y. Times, March 25, 1970, at 1, col.
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This discussion is not intended to suggest that those who are
interested in statistics and empirical evidence have remained
uninvolved in the deterrent controversy; indeed, a spirited, if
rather arcane, debate currently is being waged among those who
would seek to translate numbers and other variables into conclu-
sions about the deterrent value of capital punishment. Of course,
any detailed description of these statistical arguments about the
death penalty and its deterrent effect is far beyond the scope of
this Article. Briefly, sociologists and behavioral scientists initiated
the discussion and purported to show—by comparing homicide
rates in contiguous states that had adopted opposing positions on
the death penalty—that capital punishment was not a crime deter-
rent.” Students of the crime problem accepted these findings al-
most without reservation for a good number of years.17

The debate subsequently widened with the entry of a new
group of academic theorists: the econometricians. Using an
econometric model that identified the various relevant determi-
nants of murder, Isaac Ehrlich, a respected economist and oppo-
nent of the death penalty, published a paper in 1975” criticizing
the sociologists’ and behavioral scientists’ method and indicating
that each actual execution between 1933 and 1967 could have de-
terred an uverage of eight murders.” Ehrlich’s conclusion drew im-
mediate criticism,10 to which he responded,1l and the statistical
warfare has continued up to the present.” The inconclusive results

26. See, eg., J. Sellin, The Death Penalty 34 (1959).

27. Sec, eg., W. Reckless, The Crime Proiitem 508 (4lh cd. 1967). Hut see von den
Hong, On Deterrence and the Death Penalty, 60 J. Chim. 1,.C. & P.S. (1969), reprinted in
Capital Punishment 111 (J Mchtrerty cd. 1972).

28. Glirlich, The Deterrent Effect of Capital Punishment: A Question of Life and
Death, 65 Am. Econ. Rev. 397 (1975). An amicus curiao brief in Gregg v. Georgia, 428 U.S.
153 (1976), cited Ehrlich’s article. In many legal i.rcles, it is credited with influencing the
Court in its holding in Gregg thnt carefully drawn statutes providing for tho death pennlity
are constitutional. For accounts of the Supreme Court’s inconsistent holdings regarding the
death pennlty beginning with Furman v. Georgia, 408 U.S. 238 (1972), in which the Court
hold stale death penalty statutes constitutionally invalid as "arbitrary and discriminatory,”
through Gregg, in which it reinstated tho death pennlty, sec F. Carrington, Neither Cruel
nor Unusual 143-92 (1977); M. M ritsner, Cruel and Unusual (1973).

29. Ehrlich, supra note 21), at 398, 414.

30. Rowers & Pierce, The Illusion of Deterrence in Isaac Ehrliclt's Ilcsearch an Capi-
tal Punishment. 85 Yale L.J. 187 (1975).

31. Ehrlich. The Deterrent Effect of Capital Punishment: Reply, 67 Am. EcoN. Rev.
452 (1977),

32. See generally F. carrington, supra note 28, at 82; Ehrlich, Capital Punishment
and Deterrencee Some Further Thoughts and Additional Evidence, 85 J. Pol. Econ. 741
(1977); Ehrlich v Gibbons, On the Measurement of the Deterrent Effect of Capital Punish-
ment and the Theory of Deterrence, 65 J. Legal Stud. 35 (1977); Passell & Taylor, The
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of ihis debate reinforce the contention that if the statistical theor-
ticians cannot agree—based on the best empirical evi-
dence—whether capital punishment deters murderers, then per-
haps returning to a common sense evaluation of the question,
whicn all citizens are capable of making, will be a more feasible
and productive approach to the problem.

This common sense perspective begins with a concession from
capital punishment proponents that the threat of the death pen-
alty cannot and will not deter every murderer. Crimes of passion,
crimes committed by the certifiably insane, and crimes calculatedly
undertaken for revenge are all examples of murders that no known
threat can deter. Notwithstanding this admission, however, the
proposition does not follow that because capital punishment does
not deter all murderers, it deters .o murderers. Justice Stewart
succinctly articulated this theme in sreggq u. ceorgia,ss in which
the Supreme Court affirmed—with Justices Brennan and Marshall
dissenting—three state death penalty statutes. Justice Stewart
reasoned,

Although some of the studies suggest that the death penalty may not
function as a significantly greater deterrent than lesser penalties, there is no
convincing empirical evidence either supporting or refuting this view. We
may nevertheless assume safely thnt there are murderers, such is those who
act in passion, for whom the threat of death has little or no de'~rrent etfect.
But for many others, the death penalty undoubtedly is a significant deter-
rent There are carefully contemplated murders, such as murder for hire,

where the possible penalty of death may well enter the cold calculus thnt
precedes the decision to act.”*

The first noteworthy aspect of the common sense analysis of
the death and deterrence question is a simple cause and effect rela-
tionship. The several states quit executing murderers in 1966, a
year in which slightly more than 10,000 murders were recorded.*8
This hiatus—initially de facto, but after 1972, de jure*8—lasted ap-
proximately ten years, and during that period, the number of
murders doubled to over 20,000 in 1976.*7 Undoubtedly, other fac-
tors also contributed to this increase, including population growth,
deteriorating urban conditions, and an increasing disrespect for the
law. The fact remains, however, that abandonment of the supreme

Deterrent E/fect of Capital Punishment: Another View. 85 Am. Econ. Rev. -14'. (1977); 4.
Symposium: Capital Punishment in the United Sta.es, 14 Ckim. L. Bull. 5 (1978).

33. 428 U.S. 153 (1976).

34. 1d. at 185-86.

35. See F. Carrington, supra note 28, .it 86.

36. See Furman v. Georgia, 408 U.S. 238 (1972).

37. F. Carrlicton, supra note 28, at 86.
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of this debate reinforce the contention that if the jtatisticai theor-
ticians cannot agree—based on the best empirical evi-
dence—whether capital punishment deters murderers, then per-
haps returning to a common sense evaluation of the question,
which all citkens are capable of making, will be a more feasible
and productive approach to the problem.

This common sense perspective begins with a concession uoni
capital punishment proponents that the threat of the death pen-
alty cannot and will n™t deter every murderer. Crimes of passion,
crimes committed by the certifiably insane, and crimes calculatedly
undertaken for revenge are all examples of murders that no known
threat can deter. Notwithstanding this admission, however, the
proposition does not follow that because capital punishment does
not deter all murderers, it deters »o murderers. Justice Stewart
succinctly articulated this theme in cregg u. seorgia,3zs in Which
the Supreme Court affirmed—with Justices Brennan and Marshall
dissenting—three state death penalty statutes. Justice Stewart
reasoned,

Although some of the studies suggest that the death penalty may not
function as a significantly greater deterrent than lesser penalties, there is no
convincing empirical evidence either supporting or refuting this view. We
may nevertheless assume safely that there are murderers, such as those who
act in passion, for whom the threat of death has little or no deterrent effect.
But for many others, the death penalty undoubtedly is a significant deter-
rent. There are carefully contemplated murders, such oj murder for hire,

where the possible penalty of death may well enter the cold calculus that
precedes the decision to act.*4

The first noteworthy aspect of the common sense analysis of
the death and deterrence question is a simple cause and effect rela-
tionship. The several slates quit executing murderers in 1966, a
year in which slightly more than 10,000 murders were recorded.*4
This hiatus—initially de facto, but after 1972, de jure#—Ilasted ap-
proximately ten years, and during that period, the number of
murders doubled to over 20,000 in 1976.*7 Undoubtedly, other fac-
tors also contributed to this increase, including population growth,
deteriorating urban conditions, and an increasing disrespect for the
law. The fact remains, however, that abandonment of the supreme

Deterrent Efjcct of Capital Punishment: Another View, 85 Am. Econ. Rev. -445 (1977); A.
Symposium: Capital Punishment in the United States, 14 Crim. L. Bull. 5 (1978).

33. 428 U.S. 153 (1976).

34. 1d. at 185-86.

35. See F, Carrington, jupra note 28, at 86.

36. See Furman v. Georgia, 408 U.S. 238 (1972).

37. F. Carrington, supra note 28, at 86.
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Penally corresponded to a spectacular and unprecedented rise in
he number of capital murders. At the very least, this ten year pe-
riod of enlightenment—or softness—toward capital punishment
created no parallel sense of gratitude in the hearts of potential kill-
ers. On the contrary, a more reasonable conclusion is that these
people cynically and calculatedly took advantage of the new I|oer-
missiveness. With the death penalty defunct and state parole laws
allowing for release in a relatively few years, they LUStIfIaNy be-
lieved that the murder of the victims of an armed robbery to avoid
being identified, for example, was not an unacceptable risk consid-
ering the potential %a!n. -

“Another t%pe of input offers additional support for the pro-
position that the relationship between the abandonment of capital
punishment and the rise in the number of murders is one of cause
and effect. Because actual thought processes and motivations are
necessarily privute matters that others can only approximate,
criminals themselves may Prowde unique insights into their feel-
ings about the death penalty. In 1970 and 1971 the Los An%eles
Police Department surveyed persons whom they had arrested for
violent crimes, but who either had carried no weapons, had not
used their weapons, or had carried inoperative weapons.340f the
ninety-nine criminals who responded to the question about why
they had not killed, or, alternatively, why they deliberately had
avolded placing themselves in a position where they could have
killed, their responses indicated that fifty percent were deterred by
fear of the death pennlty; about eight percent were unaffected by
the death penalty because it was not being enforced; ten percent
were undeterred by the death penalty and would kill whether it
was enforced or net; and approximately thirty-two percent were
unaffected by the death penalty because they would not car_r% a
weapon under any circumstances, Pr_ln] arily because of a fear either
of being injured themselves or of injuring someone else.3+ Thus,
one out of every tw person- who had avoided circumstances in
which they might ha e killed provided the host possible empirical
basis for believing in the deterrent effect of the death pen-
alty—their own statements that a fear of the gas chamber gov-
erned their actions.4

38. Los Aiif’(Its Police Dcp't, A Study on Capital Punishment (February 1971),

39. Id.

10. This study was one of the rare instances in which the proponents of deterrence
act; »'ly were at*. to "prove the negative."” In discussions with capital punishment ex-
perts—both retentionista and abolitionists—the author often has encountered the caveat
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A dissenting opinion in a capital punishment case written by
the late Justice Marshall McComb of the California Supreme
Court4Lprovides another example of the average criminal’s percep-
tion of the death penalty’s deterrent elfect. To demonstrate the
deterrence factor, Justice McComb collected statements from
police files of fourteen arrested criminals who had failed to use
deadly force in the commission of their crimes because of their fear
of being executed. The gohce had arrested one of these criminals
for assault with a knife. She told nwvesngallng officers: “ ‘Yeh, | cut
him and | should have done a better job. | would heve killed him
but | didn't want to go to the ges charber.” "™* In another case the
police arrested three persons, two of whom had prior crimina
records, for robbery. Using toy pistols, these offenders had forced
their victims into a back room and hound them. When the inveti-
gating officers asked thenlvvh¥ they had used toy gun* instead of
real ones, all three agreed that “ Teal guns were too dt ngerous, as
if someone were killed in the commission of the robberies, they
would all receive the death penalty.” ™*s In yet another example
cited by Justice McComb, an ex-convict with at least four iliases
and a felony record that dated from 1941 was arrested for robbery.
He had used guns in prior robberies in other states, but only pre-
tended to carry a gun in the robbery in question. He told investi-
gating officers that although he had spent only one month in the
state, he had known about the California death penalty. When
questioned about the gun blulF, he said, " 7 knew that if | used a
{Eigd%Lr1211j that if | shat someare in a radoery, | might get the

ty and go to the gas chamber.’ "u Overall, the offend-
ers demonstrated an awareness of tho potentiul penal consequences
of their conduct in each of the fourteen cited cases, and they all
intentionally placed themselves in a situation in which an unac-
ceptably adverse result—namely, caFnaI punishment—could not
possibly occur. Justice McComb concluded from this evidence that

that e people wore »imply tellinK tlio cop* what thoy thought they wonted to hear.”
Thill explanation for the results of the survey miy.ht well lie uccurnte, hut the fact remains
thnt the condition which K“ve riso to the study—that the weapon either was not used or
could not he used—existed before the criminals knew timt they would lie apprehended,
much less before they knew whether they would lie questioned shout their failure to use the
weapon.

tl. People v. Love. 56 Cal. 2d 720. 306 P.2d .70, 10 Cal. Hptr. 777 (1901).

42. Id. at 7:75. 306 P.2d r.t 41, 10 Csl. Hptr. at 7H5 (McComh, J., dissenting;) (emphasis
in original).

43 1d.

44. |d. (emphasis in original).
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the death penalty was indeed an elfective deterrent.4

The final argument in this common sense analysis of deter-
rence and the death penalty concems those people who are most
d,lrectlg aifected by the acts of violent criminals—the murder vic-
tims themselves. If one concedes that neither side in this debate
can orove conclusively that capital punishment does or does not
deter nurderers, then two—and only two—options remain: either
the dei'th penalty does not deter any would-be murderers or it de-
ters at least some of them. If the first possibility proves to be true,
then the invocation of capital punishment will not save the lives of
any potential victims. Society, however, will be rid of some of its
most dangerous predators, and the J)OSSIbIhty that these people
will kill agaln should they be released or escape will be foreclosed.
On the other hand, if the second possibility is true, then the deter-
rent effect of making the threat of execution a credible one actu-
ally will save a given number of innocent victims from being killed.

The essential question regarding the acceRtance of a death
penalty with on un'oroved deterrent value, therefore, hecomes
whether society should favor the lives of convicted murderers over
the lives of innocent victims. Viewed from the perspective of its
potential to spare lives, one unquestionably can save convicted
murderers by not exe_cutm% them, but only at a continued high
cost in terms of the lives of the innocent. On the other hand, al-
though saving the lives of innocent victims by executing criminals
may he less certain, the costs to society of not doing so are also
much more severe. Simply stated, a common sense, victim-oriented
approach resolves the uncertainty about deterrence in favor of the
potential victims rather than the convicted criminals.

IV. Positive Deterrence Through Third Party Victims'
Rights Litigation

This #oa_rt of the Article deals with an area of the law that ad-
vocu*es of victims’ rights are just now beginning to accept: litiga-
tion on behalf of a crime victim against negligent, or grossly negli-
gent, correctional officials.4 This approach focuses on the concept
of positive oeterrence, which relies upon the threut of legal action
to eliminate victimization opportunities for potential repeat of-

45. Id. nl 734-35, 366 P.2d at 40-41, 16 Cal. Hptr. 784-85 (McComb. J., disabling).

46, For the sake of brevity and convenience, tho term "correctional olliciala” includes
parole boards, probation ollicers, wardens, ahcrilTn, and anyone else who has a duly to bun-
dle prisoners in somo mariner.
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fenders. By committing one or more violent crimes—murder, rape,
robbery, mayhem, kidnapping with violence, and ag%ra\(ated as-
sault—an individual unequivocally demonstrates that he is a dan-
ger to the community. When this individual is apprehended, con-
victed, or confined to a mental institution, the government takes
full control of him through some form of incarceration or commit-
ment. Similarly, the government assumes partial responsmllltﬁ for
an individual when it places him on parole, probation, work re-
lease, or the like. If correctional officials release the individual or
Pernnt him to escape under circumstances that constitute some
orm of negh?ence,or if they negh%entw supervise or control him,
then these officials arguably should be held liable for any injury
that results from the dividual’s future violent conduct. Liability
also could be imposed for a negligent failure to warn certain poten-
tial victims either of threats against them or of the offender’s dan-
gerous tendencies. o _ o
Under this theory of liability, therefore, either the victim or
the victim’s survivors avoid suing the perpetrators of the crime and
instead proceed against those third parties whose negligence—or
gross negll(?_ence—actually put the offender in a position to victim-
ize. According to the theory, the deterrence value arises from the
perceived likelihood that the custodial officials or the government
entities for which they work will be held civilly liable for gross neg-
ligence in the release or handling of prisoners. The theory holds
that this threat will ensure—through the mechanism of enlight-
ened self-interest—that these officials make their decisions and
dispositions with the proper regard for the safety of society. By
glvmg officials an incentive to be wary in their decisionmaking, and
y deterring them from taking unnecessary risks, this upproach
may well prevent a good many of the current victimizations.
Several courts have begun to implement this deterrent ratio-
nale by permitting actions against correctional officials. Grimm u
Avizona Board of Pardons and Paroles® for example, which the
Supreme Court of Anzona decided in 1977, is a landmark case in
thid area. In 1973 Mitchell Blazak robbed a tavern in Tucson and
killed John Grimm in the process. Blazak was a parolee whom the
Arizona Board of Pardons and Paroles had released after he had
served one-third of a 1967 sentence for armed robberY and assault
with intent to kill. The Parole Board had released Blazak despite
his criminal record dating from 1961, which included— besides the

47. 115 Ariz. 260, 564 P.2d 1227 (1977) (en Imnc).

n5?

1982)

armed

burglar
additio
danger
marizec
scribed

"an ex
major
whose
and fri
to soci
nite p<

In
onlyal
Mr. Gr
for the
gence i
solute |
preme <
Individt
oner wi
that pit
proof o
rejectee
need fo
making
cial act

W.
bureau
ao-eallc
may w
level r<
potent!
accoun
tion. T
some X
There
shockir
implies
tal oliii
moded

48.
49.
50.
51.

~ - -~



1982] VICTIMS OF CRIME 601

armed robbery and assault with intent to Kill—convinctions for
burglary (twice), parole violation, and possession of marijuana.’8In
addition, the Board arguably possessed other evidence about the
danger to society of releasing Blazak. The court in its opinion sum-
marized eight different psychiatrists’ prison evaluations that de-
scribed him as

“an extremely dangerous person who should not be free in society until some
major psychological changes take place." He is a paranoid schizophrenic
whose psychosis prevents him from distinguishing between right and wrong
and from controlling his conduct. He has never made an adequate adjustment
to society for any prolonged period and is unlikely to change. He has a defi-
nite potential for violence.”

In any event, the Board released Blazak after he had served
only a fraction of his sentence, and shortly thereafter he murdered
Mr. Grimm. Mrs. Grimm sued the members of the Parole Board
for the wrongful death of her husband based on their gross negli-
gence in the release; the Board defended on the grounds of an ab-
solute |mmun|tr for public officials. On appeal, the Arizona Su-
preme Court ruled that the Parole Board members owed a duty to
Individuals when theY make a decision “to release on parole a pris-
oner with a history of violent and dangerous conduct.”8In holding
that plaintiffs had stated a cause of action—subject, of course, to
proof of all the other elements of actionable ne?llgence—.the court
rejected the Board’s absolute immunity rationale and affirmed the
need for some method of accountability for bureaucratic decision-
malklngt._ The court stressed the need to deter grossly negligent offi-
cial action:

We have come to this conclusion becauso of the increasing power of the
bureaucracy—the administrators—in our society. The authority wielded by
so-cnlled faceless bureaucrats has often been criticized. . . . While society
may want and need courageous, independent policy decisions among high
level government officials, there seems to be no benefit and, indeed, great
potential harm in allowing unbridled discretion without fear of being held to
account for their actions for every single public official who exercises discre-
tion. The more power bureaucrats exercise over our lives, the more we need
some sort of ultimate responsibility to lie fcr their most outrageous conduct.
There may even bo some deterrent value in holding officials responsible for
shocking outrageous actions. In any case, democarcy by its very definition
implies responsibility. In this day of increasing power wielded by governmen-
tal officials, absolute immunity for nonjudicial, nonlegislative officials is out-
moded and even dangerous."

48. Id. ut 262. 564 P.2d at 1229.
49. Id. at 263. 564 P.2d at 1230,
50. Id. at 267, 564 P.2d at 1234.
51. Id. at 266, 564 P.2d at 1233 (citations omitted).
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Citing the Arizona statute that set forth the criteria for parole re-
lease,dL the court held that tne Board's action in granting parole
resulted in a voluntary assumption of responsibility over the con-
vict.8The court reasoned that the supervision of a person having
dangerous tendencies raises a duty to individual members of the
general public and renders the Board liable for injury to individu-
a | stemming from “grossly negligent or reckless release of a hlﬁhly
dﬁngerous prisoner.”8tUnder these circumstances, the court held
that

members of the Board are under a duty to inquire further before releasing
the prisoner. ... If the entire record of the prisoner reveals violent propensi-
ties and there is absolutely no reasonable basis for a belief that he has
changed, then a decision to release the prisoner would be grossly negligent or
reckless.4*

Taylor u State™ a 1973jurg verdict in a lower court case in
the State of Washington, reached a result similar to that in
Grimm In Taylor the warden of the maxi-security state peniten-
tiary in Washlr]?ton had instituted an ill-conceived and unautho-
rized “take-a-lifer-to-dinner” program, under which prisoners serv-
ing life sentences were permitted to go to dinner outside the prison
as a rehabilitative device. One of the beneficiaries of this program
was a convict serving a life term who had a prior criminal record of
forty-one felony convictions and seventeen escape attempts. The
prisoner went to dinner at the home of an unarmed prison baker,
crawled out the bathroom window, and subsequently murdered
Mr. Taylor and wounded his wife during an armed robbery. Mrs.
Taylor's suit against hoth the State of Washington and the war-
den—in his personal capacity—resulted in a jury award of
$186,000." . o

~ Grimm and Taylor are typical of those cases in which either
victims or their survivors sue correctional officials for gross negli-
%ence in the handling of convicted criminals that results in harm to
hird parties. Despite several decisions in which courts have denied

52. Id. at 2C2, 564 P.2d at 1229. The Arizona statute provides,
If it appenrs to tho board of pardons and paroles, from a report by the department of
corrections, or upon the application by the prisoner for a release on parole, that there is
a reasonable probability that the applicant will live and remain at liberty without vio-
lating the law, then the board may authorize the release of the applicant upon parole.

Atttz. Rev. Stat. Ann. § 31-412 (1976).

53. 115 Ariz. at 267, 564 P.2d at 1234

54. Id. at 267, 564 P,2d at 1234

55. Id.

56. No. 211-30 (Pierce County, Washington, Super. Ct., September |, 1973).

57. Id.
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recovery—principally on the traditional grounds of sovereign im-
munity48—these cases represent a discernible trend in the courts
toward permitting recovery when the requisite elements of a negli-
gence or gross ne%hgence cause of action are present.&This line of
cases is presented solely to illustrate the potential—and growing
trend—for victims to utilize the ¢ M courts in lawsuits against
third parties, not only to vindicate their own rights—either as vic-
tims themselves or as victims’ survivors—but also, and perhaps
more importantly, to use the law itself as a deterrent against those
who are far too willing to exgenment with the safety and security
of the innocent to advance their own rehabilitative theories.8
This application of the deterrence concept to tort litigation
presents a difficult theoretical problem of determlnmﬁ the proper
standard of care that correctional officials owe to each member of
the public. In many, if not most, personal injury lawsuits, the con-

nection between the defendant’s action and the plaintiffs in*_ur.y IS
relatively easy to foresee. In cases against correctional officials,
however, the defendants are not the actors who directly cause tho
injury; rather, their negligence merely places the criminal in a posi-

58. See, e.g., Martinez v. California, <44 U.S. 277 (1980). But see Pate v. Alabama Bd.
of Pardons & Paroles, 409 F. Supp. 478 (M.D. Ala. 1976); Thompson v. County of Alumeda,
27 Cal. 3d 741, 614 P.2d 728, 167 Cal. Rptr. 70 (1980); Lloyd v. State, 251 N.W.2d 551 (lowa
1977); Carrington, Martinez Ruling Won't Bar Suits on Negligent Custodial Rcieaas, Nat'l
L.J., Feb. 11, 1980, at 26, col. 1.

59. See, e.g., Payton v. United States, 636 F.2d 132 (5th Cir. 1S81) (reargued en banc
Sept. 24, 1981); Riescr v. District of Columbia, 563 F.2d 462 (D.C. Cir. 1977), aff'd en banc,
580 F.2d 647 (1978); Somler v. Psychiatric InsL, 538 F.2d 121 (4th Cir. 1976); Patricia J. v.
Rio Linda Union School Diet., 61 CaL App. 3d 278, 132 Cal. Rptr. 211 (1976). See generally
Carrington, The Crime Victims Legal Advocacy Institute: A Victims' Legal Rights Organi-
zation Is Formed in Virginia, 6 Va. B.AJ. 4 (1980); Carrington, Victims' Rights Litigation:
A IVnue of the Future, 11 U. Rich. L. Rkv. 447 (1977); Carrington, Victims' Rights: A New
Tort, Trial, June 1978, at 39; Rottenberg, Crime Victims Fighting Back, Parade Magazine,
March 16, 1980, at 1; Comment, Victims’ Suits Against Government Entities and Officials
for Reckless Release, 29 Am. U.L. Rev. 595 (1980); Barbaah, Victims' Rights: New Legal
Weapon, Washington Post, Dec. 17, 1979, at 1, col. i.

60. Arens other than the handling of prisoners also have utilized the concept of posi-
tive deterrence through victim lawsuits against negligent third parties. For example, victims
who have been injured because of a failure of security on leased premises have successfully
aucd and recovered. See, e.g., Kline v. 1500 Massachusetts Ave. Apt- Corp., 439 F.2d 477
(D.C. Cir. 1970); Duarte v. State, 84 Cal. App. 3d 729, 148 Cal. Rptr. 804 (1978); O'Hara v.
Western Seven Trees Corp., 75 Cal. App. 3d 798, 142 Cal. Rptr. 487 (1977). Likewise, inn-
keepers hove been held liable for the failure to provide proper security for guests who were
victimized. See, e.g., Garzilli v. Howard Johnson's Motor Lodges, Inc., 419 F. Supp. 1210
(S.D.N.Y. 1976). Finally, owners of premises have been held liable to business invitees. See,
e.g., Quinn v. Smith. 57 F.2d 784 (5th Cir. 1932); Taylor v. Centennial Bowl, 65 Cal. 2d 114,
416 P.2d 793, 52 Cal. Rptr. 569 (1966); Earle v. Colonial Theater Co., 82 Mich. App. 54, 266
N.W.2d 466 (1978).
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tion to victimize. Thus, the harmful result is not as immediately
foreseeable, and a simple negligence standard arguably s
inappropriate.
~ Correctional officials perform the most difficult and demand-
|ngJob.|n criminal justice today. To second—guess_every.dlsF03|Upn
made in ?ood faith by these officials by permitting civil lawsuits
might unfairly burden and unduly restrict their decisionmaking
Process. At the same time, a standard requiring intentional male-
action provides too little control over their actions. The proper
balance between these two competing considerations, therefore,
lies in the concept of gross negligence as a prerequisite forIiabthY.
Indeed, almost every court that has held correctional officials liable
has hased its decision on a finding of gross negligence.8.The court
in Grimm, for example, relied on this standard;&it reasoned that
the standard struck “the proper balance between the competing
interests. The {)ublic has an interest in protection from premature
release of hi?h y dangerous prisoners as well as an interest in hold-
ing public officials responsible for outrageous conduct. The Board
members have an interest in freedom from suit for reasonable deci-
sions.”@ Similarly, the recently published final report of The At-
tomey General’s Task Force an Miolent Crime also recommended
u gross negligence standard in these situations.8For these reasons
a %gpss negligence standard, which requires a higher degree of cul-
Ba ility than a S|mpledgoqd faith mistake, strikes a proper balance
etween the unfettered discretion of correctional officials and the
policy agaln.st secondf%u ssing mistaken dispositions that are made
reasonably in good faith. In any event, the wave of victim litigation
against third parties is not hkelr to ahate—nor should it. As long
as the courts continue to be vigilent in maintaining an appropriate
balance hetween competing societal interests, this type of litigation
is the kind of benign, positive deterrence that furthers the policy
goals of the American crimini; justice system.

Cl. See, e.g, Grimm v. Arizona Ud. of Pnrdonn & Paroles, lift Ariz. 260, 267, 064 P.2d
1227, 1234 (1977) (en banc).

62. Id.

63. Id. at 268, 564 I’.2d at 1235 (footnote omitted).

64. Tahk Force Rr.'oht, supra note 22, Recommendation 63. Recommendation 63
states thnt "the Attorney General should study the principle that would allow for suits
against appropriate federal governmental agencies for gross negligence involved in allowing
early release or failure to supervise obviously dangerous persons or for fuiluro *o warn ex-
pected victims of such dangerous persons.” Id. (emphasis added).
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V. Conclusion

This Article has attempted to demonstrate that only a paucity
of actual knowledge is available on the concept of deterrence. Al-
though the theory of cost versus gain—a pure threat of sanction as
a deterrent to criminal activity—is logically compelling, hardly
anything in this area can be proven even by a preponderance of
the evidence, much less with mathematical certainty. The question
that society must address, therefore, is whether to accept the rea-
sonable, but concededly unprovable, proposition that a would-be
criminal’s motivation to commit lawless and violent acts will di-
minish in direct proportion to the extent that the criminal justice
system provides a credible threat of swift and certain apprehension
and punishment. The only alternative solution apparently is to
wait—as the theoreticians cited above would advocate4t-until the
concept of deterrence can be proven empirically. The thesis of this
Article is that this latter approach is in large par', responsible for
the lamentable situation in which our criminal justice system now
finds itself. The time has come for society to adopt a common
sense approach to the question of deterrence and to return the
rights of innoce t victims to their rightful position as the principal
priority of the American criminal justice system.

15 See supra note 23 and accompanying text.
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Death Row (pop. 1,137) may soon lose a lot more residents to the executioner

The chair is bolted to thefloor near the back ofa 12-fl. by 18-
ft. room. You sit on a seat ofcracked rubber secured by rows of
copper lacks. Your ankles are strapped into half-moon-shaped
foot cuffs lined with canvas. A 2-in.-wide greasy leather belt with
28 buckle holes and worn grooves where it has been pulled very
tight many times is secured around your waistjust above the hips.
A cool metal cone encircles your head. You are now only moments
awayfrom death.

Butyou still have afew seconds left. Time becomes stretched to
the outermost limits. Toyour right you see the mahoganyfloor di-
vider that separatesfour brown church-type pewsfrom the rest of
the room. They look odd in this beige Zen-like chamber. There is
another door at the back through which the witnesses arrive and sit
in the pews. You stare up at rwogroups o ffluorescent lights on the
ceiling. They arcon. The painton the ceiling is peeling.

Youfir in neat and snug. Behind the chair's back leg on your

hat big old mahogany armchair if. practically antique,

ja  but itstill works. Hirst used in 1890, it is the world’ oldest

3 and most prodigious electric chair; 695 convicted men

** and women died in its grip, nearly one a month for the

better part ofa century. For most of those years it was housed at

Sing Sing, contributing to that place’ hellhole notoriety. Now it
squats on the fourth floor of Green Haven prison in New York.

But the state has killed no one '.ince the summer of 1963,
when Eddie Lee Mays was electrocuted at Sing Sing. And for
some time to come, this prototypical electric chair with the flip
nickname ("Old Sparky") seems likely to remain nothing more
than a grim curiosity. The stale’s new Governor, Mario Cuomo,
promises lo veto any capital-punishment statute the New York
legislature passes, just as his predecessor did every chance he got.

Rut New York is not typical of these angry times. The coun-
try’s decade-long moratorium on capital punishment ended in
1977 when Gary Gilmore dared Utah lo shoot him and, six years
ago this week, Utah obliged. Five men have been executed since,
One shared Gilmore's flashy passion for martyrdom: Jesse Bish-
op, who gunned down a newlywed during a casino holdup, prac-
tically volunteered for Nevada’s gas chamber, Three were elec-
trocuted: John Spcnkelink in Florida, for killing a ne'er do-well
like himself; Steven Judy in Indiana, for strangling a motorist he
wayln: “and drowning he: three children, ages two to five; and
Frank Coppola in Virginia, for bludgeoning to death his robbery
victim. Last month in Texas, Charlie Brooks Jr., the only black
among the six, achieved a milestone when he became the first
American evei executed by mcaqs ofa drug overdose.

Other states seem anxious to get in step. Two weeks after
Brooks was executed,'Massachusetts became the 38th slate with
a death penalty on the books, and Oregon seems likely to become
the 39th, 20 years after capital punishment svas abolished there,
by jvipular vote,*

The national death-row population today is 1,137. That is 200
more than a year ago, twice as many as in 1979, and larger, more-
over, than ever before. Florida alone has 189 death-row prisoners,
Texas has 153, Georgia and California 118 each. The inmates in-
clude about a dozen teen-agers, 13 women (five of them in Geor-
gia) and six soldiers. Halfof the condemned arc while.

The long-building public sentiment to get tough with violent
criminals, to kill the kill rs, seems on the verge of putting the na-
tion’s 15 electric chairs, nine gas chambers, several gallows and

«Other now wiiluxil .t ileuh penally Alaska, Hawaii, lowa. Kansas,
Manic. Michigan, Minnesota, North Dakota, Rhode Island. West Virginia
and Wisconsin .

right is a cable wrapped in gray tape. It will sluice the electrical
current to three other wires: two going to each ofyourfeet, and the
third to the cone on top ofyour head. The room is very quiet. Dur-
ing your briefwalk here, you looked over your shoulder and saw
early mornitg light creeping over the Berkshire Hills. Then into
this silent tomb. ,

The air vent above your head in the ceiling begins to hum.
This means 'he executioner has turned on thefan to suck up the
smell of burningflesh. There is little time left. On your right you
can see the waist-high, one-way mirror in the wall. Behind the
mirror is the executioner, standing before a gray marble control
panel with gauges, switches and afoot-long lever o fwood and met-
al at hip level.

The executioner will pull ’his leverfour times. Each time 2,000
volts will course through your body, making your eyeballs first
bulge, then burst, and then broilingyour brains. ..

ad hoc firing squads back lo regular work. In addition, five states
have a new and peculiarly American technique for Killing, lethal
anesthesia injections, which could increase public acceptance of
executions. Experts on capital punishment, both pro and con,
agree that as many as ten to 15 inmates could be put to death this
year, a total not reached since the early 1960s. "People on death
rows are simply running out ofappeals,” says the Rev. Joe Ingle,
a prison activist and dcath-penalty opponent. "I fear we arc
heading toward a slaughter.”

For years, the capital-punishment debate has been sporadic
and mainly intramural—professor vs. professor, lawyer w. law-
yer—as executions took place only once or twice annually at
most. Says Floridas Governor Robert Graham, who signed
Spcnkclink’s death warrant in 1979: "We haven’t enforced the
death penalty much, so we've bten able to avoid alt the respon ii-
bilitics that go with that experience."”

But now an old array of tough questions—practical, legal,
moral, even metaphysical—is being examined. Is the death pen-
ally an effective, much less a necessary, deterrent to murder? Is it
fair? That is, docs it fall equally on the wealthy white surgeon
represented by Edward Bennett Williams and the indigent blade
with court-appoinlcd (and ixissibly perfunctory) counsel? Most
fundamental, is it civilized to take a life in the name ofjustice?

w -jenr, pure and simple, is behind the new advocacy of the
death penalty, Between 1960 and 1973, the U.S. homicide
& rate doubled, from 4.7 murders per 100,000 jxioplc to 9.4.
] The rate has leveled off considerably and stands p >.8 per
100.0C3 today. (Other countries' tales are, by U.S. standards,,
amazingly low: England, 1.1. and Tapun, 1.0, arc typical.) No
more precipitous increases arc expected this century: criminolo-
gists believe that the mutdcr spree of the '60s and early '70s was
mostly the doing of World War fl baby-boom children passing
through their crime-prone years of adolescence and young adult-
hood. As it happened, the number of young people’and cheap,
readily available handguns burgeoned at the same time. Hand-
guns are used in 507n of U.S. murders.

But a -US. public that has fell terrorized by murderers and
thugs is unrcccptive to promises that the worst may be over and
understandably finds the current level of violent crime intoler-
able, According lo a Gallup jxoll last fall, 72‘c of Americans now
favor capital punishment, up from just 4291 in 1966. "People arc
frightened and upset about crime in the streets,” says William
Bailey, a Cleveland State University sociologist. "Nothing seems
to be done to solve the problem, so the feeling grows that if we

TIMf., JANUARY 24.1983
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1Didn't Like Nobody”

n the night of June 3,
O 1973, a Chevrolet Ca-
price, driven by a woman,
was forced off Interstate 57 in
southern Cook County, 111,
by a car carrying four men.
One of them pointed a 12-
gauge pump shotgun at her,
ordered her to strip and then
to climb through a barbed-
wire fence at the side of the
road. As she begged for her
life, her assailant thrust the
shotgun barrel into her vagi-
na and fired. After watching
her agonies for several min-
_ ilv.'i. utes, he finished her off v.ith
a blast to the throat/Less than an hour later, the maraud-
ing motorists stopped another car and told the man arid
woman inside it to get out and lie down on the shoulder of
the road. The couple pleaded for mercy, saying that they
were engaged to be married in six months. The man with
the shotgun said; “Kiss your last kiss,” then shot both of
them in the back, killing them. The total take from three
murders and two robberies: S54; two watches, an engage-
ment ring and a wedding band. ¢ eg
Tire man ultimately'convicted of the “1-57 murders”
now sits confined in the Menard Condemned Unit, the of-
ficial name for death row in the Illinois prison system. Yet
Henry Brisbon Jr.; 28, does not face execution for those
three Killings nearly ten years ago. Illinois’ death penalty
was invalidated in 1972 and was not restored until 1977,
the year that Brisbon was finally brought to trial. At that
time, the judge sentenced him to a term of 1,000 to 3,000
years in prison. It took Brisbon less than one year to kill
again, this lime slabbing a fellow inmate at Statevillc Cor:
rcctional Center with the sharpened handle of a soup la-
dle. At the trial for this murder. Will County Stale's Attor-
ney Edward Petka.described Brisbon as “a very, very
terrible human being, a walking testimonial for the death
penalty,"” Thejury agreed."’

, llIrisbon’s eleven months on death row have been quiet,
compared with his Statevillc years, when he took part in 15
attacks on inmates and guards, instigated at least one pris-
on riot, trashed a courtroom during a trial and hit a warden
with a broom'handle.".“I'm no bad dude," he says, ."just an
an\ishciarindi”iiairr The'tfiird'bf'13'childrctii, ™:Brisl5dn*
thinks that his upbringing by a strict black Muslim father
made him different: "I was taught to be a racistand not like
whites. As | grew up, | decided I didn’t like nobody.”

Brisbon'has 90 well-supervised minutes each day out-
side his small (7 ft. 7.in. by 5 ft. 10in.) cell. He'works out
with weights, keeping his 155 Ibs. (on a 5-fi. 9-in. frame) in
shape, lie complains about his confinement: "Can’t take
two steps in this cage: It’s inhurnan. And that dull-ass col-
oF btne,BA the walig in AB Wwey hriphtens my lif." He has
devised a novel.idea'about judicial'reform: "All this talk
about victim.";' rights and restitution gcts'mc. What about
mj family?. I’'m a victim of a crooked criminal system.
Isn't my family entitled'lo something?" The shadow of the
death penalty does not faze him: "I don't see that happen-
ing lo me. What would killing me solve? Isn’t that just an-
other'murder? If | got.to die, it's going lo be of natural
causes,"".Thc statc'of Illlinois thinks otherwise! Says Mi-

'zm s'A

BehSB

. chacl Eicaro, who prosecuted Ihel-57.case: "On lhe day he

dies in the chair at Stateyille® | plan to be there to sec that
it’s done: Nobody I’ve heard of deserves the death penalty.
more than Henry Brisbon." y. |, “y -j''m
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can’t cure murderers, something we con do is kill them." Jim
Jablonski, 44, a Chicago steelworker, speaks for a lot of furious
citizens. “Murderers got lo pay,” he says. For him the next sen-
tence follows self-evidently: "1 say. fry the bastards."

« Execution by injection may be too new to have its lough-guy
slang like "fry.” But last month outside the prison at Huntsville,
Texas, the sentiment was the same. As Charlie Brooks waited to
be injected, a crowd of 300 gathered to celebrate. Some of the
pro-execution revelers, mostly college students, carried placards;
KILL "EM IN VEIN, said one. "Most of the people | know are for
capital punishment,” declared Paula Huffman, 21, a Sam Hous-
ton State University senior at the dcalhwatch. "And so am |.
Definitely.” Nevertheless, when the moment arrived, just after
midnight, she and the rest of her shivering, smiling chums sud-
denly turned quiet and grave.

Historically. American executions were public, the last
in Kentucky in 1936. Hanging was standard for 200 years,
through the 1800s. More primitive means—burnings in particu-
lar—were extreme rarities even in the 17th century. Up until
1900, nearly all executions were carried out by local jurisdic-
tions; lynchings were as frequent as legal hangings. But by the
start of the Depression, state authorities bad mostly taken over
the grim chore.

t that time, the U.S. was hardly less murderous than it is
today. In 1933 there were 9.7 homicides per 100,000
Americans, which is just shy of the 1981 figure. The
murder rate began a steady decline in 1934, but judges
and juries meted out death sentences at a ferocious clip for the
rest of the "30s. As many as 200 people a year were legally exe-
cuted, more than ever before or since in the U.S. During the 30s,
and even through the ’50s, executions were so routine that they
merited at most a paragraph or two in out-of-town newspapers.
Notjust murderers were pul to death. Rapists were executed
every year in the U.S. until 1965." After 1930, there were 455
men executed for rape, most of them in the South and 8998 of
them black, a majority grotesquely out of proportion to black
sexual offenses. Black murderers too were executed much more
frequently than white killers, a pattern that prevailed through
the 1960s.

sThere isstillone man condemned iodic for acrime other than murde

r: Lucious
Andrews, 31, sentenced in Florida in 1981 for Ihc"sc*ual battery ofa child.”

S8®

Maryland’s gas chamber: 14 people wait

time.January 24,1983 ¢



After World War Il. executions became less popular. The re-
duction was steady: 82 by 19i>0,49 in 1959 and finally just two in
1967. one of whom was Aarori Mitchell, a California murderer
denied clemency by then Governor Ronald Reagan. The na-
tion’s chairs, gallows and gas chambers were temporarily retired
partly because judicial standards became more scrupulous—of-
ten after legal battles waged by the Naacp Legal Defense Fund
(L.D.F.) and the American Civil Liberties Union—and, more
ineffably, as an extension of two centuries of penal reform bee
box). But most important, during the decade and a half after the
war, the U.S. homicide rate stayed fairly constant and unalarm-
ing. never rising above 6.4 per 100,000 (in 1946). Year after year,
there were roughly 8,000 killings (a third of the 19S1 total),
seemingly as predictable and steady as deaths from accidental
drownings (5,000 a year) or falls (19,000). Americans fell un-
threalcncd. They could afford the emotional luxury of indulging
their instincts for reason. During 1964 and 1965, three stales (Or-
egon, lowa and West Virginia) abolished capital punishment,
and Vermont narrowed its applicability mainly to those who
murdered policemen or prison guards.

ut in most places the retreat from capital punishment

was not a formal, statutory change. At any one time no

more than a third of the slates have been without a

death-penalty provision. It seems that Americans want
it both ways, retaining the right to exterminate miscreants, rs
well as having the option not to exercise that awful power. It is
easy and sometimes appealing to talk tough and demand merci-
lessness in the abstract. But to really "fry the bastards"? How
many? Which ones? "W hat a person says on a public opinion
poll,” observes Thomas Reppelto, president of the Citizens
Crime Commission of New York City, "and what they'll say on
ajury, might well be two different things."”

The ambivalence seemed apparent in last November's elec-
tions, when capital punishment was a potent political issue but
not a decisive one. Like New York, Massachusetts this month
inaugurated a Governor opposed to the death penalty. But just
three weeks earlier, the legislature in Boston had once again
legalized executions. Even increasingly hard-line voters in
California chose an attorney general who disapproves of capital
punishment.

The uneasiness with capital punishment has led this nation

Utah’s rltle range: the chair I=which Gary Gilmore died In1977
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“I'Don’t Think I'm Guilty”

T exas law-enforcement of-

ficials and Claude Wil-
kerson, 28, agree on one
point: when the murder for
which he was later tried, con-
victed and sentenced to
death took place, Wilkerson
was locked up in Houston's
Harris County jaiL Beyond
that incontrovertible fact
stretches a tangle of contra-
dictions. Two of WHkerson’s
confederates have been tried
for the same murderand now
face execution. A fourth
man, who admitted being
present at the scene of the
crime, iss. rving a life sentence, a icotency granted for his
cooperation with investigators. Says Wilkerson.from his
cell on Texas' death row in Huntsville: "I don’t think 1’'m
guilty of capital murder, and | don’t think, the court
proved | was." Co .

Wilkerson’s road to extraordinary trouble began with
an ordinary childhood. The son of a pipefitter, he moved
with no particular distinction through his education. He
recalls, with irony: "In a high school science class we took
a straw poll on the subject of capital punishment. | voted
in favor of it.” Wilkerson dropped out of Mesa College in
Colorado after one year, married, divorced and knocked
abotn in a couple of ill-fated business schemes. He then
went to work for Houston Businessman Don Fantich, who
local police suspected was an operator in the penumbra of
the underworld.

On Jan. 23, 1972, Fantich disappeared,.along with a
woman who ran a jewelry store, which Fantich owned,
and an apparently innocent bystander, Dr. William Fitz-
patrick. Police picked up Wilkerson for .questioning.
While he was in custody, all three missing persons were
shot and buried about 100 miles west of Houston From
testimony pieced together from a variety ofsources, police
found the bodies and deduced that the victims were part of
an extortion and kidnaping scheme that Wilkerson had
masterminded. While Wilkerson owned up to the plot,lie
denied any involvement in the murder:. Prosecutor Don
Stricklin scoffs at this: “lie could have told us earlier and
saved those people’s lives." o V.

Wi ilkcrsoh’ first triafended in a hungjury, but the sec-
ond resulted in his conviction. (For reasons of strategy,
prosecutors limited charges to the murder of the doctor.)
Says Sherman Ross, now ajudge, who represented Wilker-
son both times: "The district attorney’ office good-old-
boved him into a death penalty,"” For his part, Wilkerson
tries to make the bcs: of life on death row: "It takes a great
deal of personal effort to not become hard within yourself
> J hate the free world." « oL

1A pudgy soft-sprkcn man, he has used his abundant
time to polish his skill in drawing. Late last year a friend in
New. York Cicy asked Wilkerson lo send.samples to be
sold ait a party. The prisoner netted S200 and has since
sold some other artwork. He uses a typewriter in his cell
for a widespread correspondence with, among others,
some leaders in the American Indian movement. A grand-,

ei of his was a Catawba Indian, nnd Wilkerson has
grown intensely interested in this heritage and its culture,
He has taken an Indian name', Chcs-nc-o-na-ch, which
‘translates as “the man who kills the wolves." Wilkerson
suggests another meaning that this name could convey: "a
beautiful being in a scarred world." .

[
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“IWant to Die”

a j 've put life in one hand
Pr- 1 O I and death in the other
and weighed the two. To me,
death is my only route to free-
dom.” "Doris- Ann Foster
speaks from a small cell at the
eend ofa third-door hallway at
the Maryland Correctional
Institution for Women in Jes-
sup, a smalt town midway be-
tween Baltimore and Wash-
ington. A heavy door marked
“Maximum Security" isolates
her not just from the outside .
world but from other prison-.
scrs as well. She is on death”
row'and could become "the
first woman ever to be executed by the stale of Maryland.

Foster says she is ready; "I have thought it out very care--
fully. I know what | am doing.”’ Site has sent a letter to the
Maryland Court of Appeals and the U.S. Supreme Court re- -

' questing them to pay no attention to the efforts of her public -
defender lawyers, who have been trying to get her sentence
reduced to life, with parole then a possibility after 12\\ years.-
She does not know whether the courts will heed her request,
but she dreads the prospect ofa long, drawn-ouv appeal: “If
the court says.you’re guilty and you’re going to die, why
"spend all this money to fight it? Let them carry it out. They
will be satisfied, and | will have peace."
+m ' Foster previously served four years in other states for
robbery and passing bad checks, so she knows about prison.

. Continuing on death row strikes her as intolerable: “This is
nrining my body and eventually, vrould ruin my mind; 1
could sec what 1'd be like after ten years here, | don’t want
to be hostile. | don't want to lose my peace. | have no desire
to continue on in such an inhumane existence.” '

Her acceptance of punishment does not exactly con-
stitute an admission of guilt. Although she was convicted
last year of stabbing a 71-ycar-old womap motel keeper to
death with a screwdriver during a holdup, Foster now
says, “l couldn't have done it. And if | did, | would not do
it with a screwdriver, not to some old lady.” This declara-
tion sounds less than ringing. Moreover, it was. testimony
from her husband Tommy, who had checked info the mo-
tel with her, that helped convict Doris Ann. Yet she seems

:to bear him no grudge. He is in a different Maryland pris-_.
"onfwherc he is"serving u-lightcr sentence for theft and ob- -
slruciion ofjustice, and she corresponds with him regular-
ly. She has 35 other pen pals, including some Indians on

death rows elsewhere. m

A thin, wide-eyed woman with long, lustrous dark hair,
Foster claims to be three-quarters Cherokee (she also says

eshe is 27; Maryland lists her as 38). The walls of her cell are
decorated with fold, dark drawings' of Indian faces. Books
on Indian lore arc piled together, with other texts on Bud-
dhism, martial arts and the occult She is allowed half an
hour out of her cell each morning for a shower and an hour
of exercise later in the day, but she has felt increasingly cs-
.tranged from other inmates and no longer takes u recreation
period. She receives no visitors because she says her sur-
roundings would depress relatives and friends.

She isaware of the notoriety gained by other prisoners
who have asked to die, and wan.'s no part of it: "I'm not a
Gary’Gilmore. | don’t want anyone (0 write a book about
me. 1want to die or be free: | have"adream to go West with
my people Iflgotout.that’swhat I would do.” She does not

eexpect that to happen. Instead, she hopes to arrange for the
presence ofan Indian medicine man at her "exception.

4

of tinkcrcrs to an odd inventiveness. Elsewhere in the world
where executions are .still regularly carried out—among indus-
trialized nations, only Japan, South Africa and the Soviet
Union—the bullet and the noose are used exclusively. Yet in the
*U.S., only half a dozen states call for old-fashioned firing squads
or hangings. The electric chair killed quickly and, it was thought,
painlessly. It seemed, in any case, up to date, civilized. (This pro-
gressive image is somewhat at odds with the testimony of Willie
Francis, 17, who survived a sublethal shock by Louisiana’s por-
table apparatus in 1946. Francis said the experience was in all
"plumb miserable." His mouth tasted "like cold peanut butler,”
and he saw "little blue and pink and green speckles." Added
Francis: "I felt a burning in my head and my left leg, and |
jumped against the straps.” A year later, back in the chair, he
was successfully executed.)

The electric chair caught on slowly in the U.S. and not at all
abroad. During the 1920s and '30s, the cyanide-gas chamber be-
came siate-of-thc-American-art. It too was popular only in "he
U.S. Now there are lethal injections, which are seen as still more
"humane.” This latest technical refinement, which the Europe-
an press finds chilling and fascinating, seems sure to remain
strictly a U.S. practice. Sums up Notre Dame Theology Professor
Stanley Hauerwas: “This search fora humane way ofkilling is a
bunch of sentimental secular humanism. Why do you want it to
be humane? To reassure yourself?"

The dilemma ofwhetherllo kill the killers comes up in only a
small fraction ofall U.S. homicides. The criteria for capital mur-
der vary from state to state and even, inevitably, from case to
case. In general, there must be “aggravating circumstances."
These can be as specific as the murder ofa fireman or one by an
inmate serving a life sentence; as common as p homicide com-
mitted along with a lesser felony, like burglary; and as vague as
Florida's 1 w citing "especially heinous, atrocious or cruel” kill-
ings. It is estimated that about 10% of U.S. homicides currently
qualify, or some 2,000 murders last j rar. Those Killings are the
ones the threat ofcapital punishment s meant to prevent.

T he idea of deterrence can be quickly reduced to very pcr-
sonal midiments: If1know | will be punished so severely, /
will not commit the crime. The logic is undeniable. Yet in
the thickets of real life and real crime, deterrence, while

central to practically all punishment, is often very us.cer'sin, and

its effect on prospective murderers is especially unclear. Unfor-
tunately, public discussion usually consists of flat-out pronounce-
ments. Capital punishment, says Conservative Commentator

William F. Buckley, "is a strong, plausible deterrent.” No, de-

clares New Yoik Governor Cuomo, "there has never been any

evidence that the death penalty deters,” Neither is altogether

wrong, but the stick-figure oversimplifications on both sides do a

disservice to a complicated question.

The scholarly evidence is not quite as unequivocal as some
-abolitionists claim. But it does not make much ofa case for deter-
rence. The most persuasive research compared (lie homicide
rates of states that did and did not prescribe the death penalty.
For instance, Michigan, which abolished capital punishment in
1847, was found to have had a homicide rate identical to adja-
cent slates, Ohio and Indiana, that were executing. Similarly,
Minnesota and Rhode Island, states with no death penalty, had
proportionately as many killings as their respective neighbors,
lowa and Massachusetts, which had capital punishment, in 1939
South Dakota adopted and used the death penalty, and its homi-
cide rate fell 20% over the next decade; North Dakota got along
without capital punishment for the same ten years, and homi-
cides dropped "40%.

Similar before-and-after studies in Canada, England and
other countries likewise found nothing to suggest that capital
punishment had deterred murderers any better than the pros-
pect of long prison terms. And in Britain during the 1950s, a
typical "lifer" actualh served only about seven years, compared
with a much tougher average U.S. "life" term today of 20 years.
A comprehensive study jn the U.S., by the National Academy of
Sciences- in 1978, also found that the death penalty had not
proved its worth as a deterrent.

Were it not for the work of Economist Isaac Ehrlich, the de-
terrence debate would be entirely one-sided. Using econometric
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'modeling techniques to build a “supply-and-demand” theory" of
murder, Ehrlich argued in a 1975 paper that capital punishment
revents more murders than do prison sentences. Because of the
A11 executions carried out from 1933 to 1967, Ehrlich specu-
lates, enough potential murderers were discouraged so that some
27.000 victims’ lives were saved.

That stunning conclusion drew immediate attacks. Critics,
and they are legion, cite a variety of defects: Ehrlich did not
compare the effectiveness of the death penalty with that of par-
ticular prison terms; his formula does not work if the years be-
tween 1965 and 1969 are omitted; and in accounting for the in-
crease in homicides during the ’60s, he neglects the possible
influences of racial unrest, the" Viet Nam War, a loosening of
moral standards and increased handgun ownership.

To work at all, deterrence requires murderers to reckon at
least roughly the probable costs of their actions. But if a killer is
drunk or high on drugs, that kind of rational assessment might
oe impossible. Passions are often at play that make a cost-bene5t
analysis unlikely. Most Kkillers arc probably not lucid thinkers at
their best. Henry Brisbon Jr. (see box) may be legally sane, but he
is by ordinary standards demented enough to make a mess of
any theory of deterrence. Says New York University Law Pro-
fessor Anthony Amsterdam: “People who ask themselves these
questions—'Am | scared of the death penalty? Would | not be
deterred?—and think rationally, do not commit murder for
many, many reasons other than the death penalty.”

ormer Prosecutor Bernard Carey, until 1980 state's attor-

ney for Cook County, favors capital punishment, sparing-

ly used. Yet he says, "I don't think it’s much of a deterrent

because the kinds of people who commit these crimes
aren't going to be deterred by the electric Chair.” Some might be
encouraged. “For every person for whom the death penalty is a
deterrent,” says Stanford Psychiatry Professor Donald Lunde,
"there's at least one for whom it is an incentive." Such murder-
ers. says Amsterdam, "arc attracted by the Jimmy Cagney im -
age of'live fast, die young and have a beautiful corpse.” ”

The arguments forcapital punishment arc usuahv visceral or
anecdotal. Ernest van den Haag, professor ofjurisprudence and
public policy at Fordhain University, says Hatty, "Nobody fears
prison as much as death.” Florida's Governor Graham, who has
signed *15 death warrants, cites the ease of a restaurant robbery
seen by a customer. "Afterward," recounts Graham, "he was the
only witness. So the two guys took him out lo the Everglades and
shot him in the back of the head. Ifthey had felt that being con-
victed for robbery and first-degree murder was sufficiently dif-
ferent, they might have had second thoughts."”

In a sense, death's deterrent power has never really been giv-
en a chance in the U.S. Even dining the comparative execution
frenzy of the 1930s, hardly one in 50 murderers was put to death.
» scant 2%. Rcppctto estimates that if 25% of convicted Killers
were executed, 100 a week or more, there might be a deterring
effect. But it is unthinkable, he agrees, that the UJS.'wil! begin
dispatching its villains on such a wholesale basis. Even a: a rate
of 100 executions annually, an implausibly high figure given to-
day’s judicial guarantees, a kill :r's chances of getting caught-
convicted and executed would for him still be comfortably low:
250 to |.

Even if executions were on television, there is no guarantee
that prospective ax murderers would pay heed. As Camus noted
in his 1957 essay against capital punishment; "When pickpock-
ets were punished by hanging in England, other thieves exer-
cised their talents in the crowds surrounding the scaffold where
their fellow was being hanged."

But U.S. society is not unprotected just Ivcausc it lacks week-

«ly or daily executions. "The issue is not whether we slay rr.urdcr-
or free them," notes University of Michigan Law Professor
Richard Lempcrt. "It is whether we send them to their death er
to prison for life,” Prison is a far more manageable weapon than
death, and the U.S. is not at all hesitant to pul criminals behind
bars: the population there has doubled since 1970, to 400,000
One trouble with the -death penally,” says Henry Schwarz-
*cluld. an a.c.1.U. official, “is that it makes 25 years seem like a
heht sentence."

Opponents of capital punishment feel that prison terms
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«§Can't Stop Cryine

A tDunbar High School Ln
Fort Myers, Fla., he was
a triple threat: in football, an
all-state wide receiver; in
basketball, an all-confercnce
playinaking guard; in track
and field, a state champion in
the 440-yd. run. An honors
student, he wenton to Edison.
Community College in Fort
Myers but dropped out after
I'A years to:enlist in the
Army. He was given a medi-
cal discharge aftcr 17 months
because of attacks of grand
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"inal epilepsy. He married, fa-

thered a son and went back

to college, this time in California. His marriage soured,"-;©
and he returned to Fort Myers, where he sankinto'

holism and despair. Sometime between Oct.- 13"™and,:1* 5 *
1973, a woman"named Margaret Mcars, 68, wasrap”indjvi*
beaten to death.

: Doug McCray, now 32. had been on a dnnkihg;binge""»
and could notaccount for his whereabouts at the time ofthecvi"
crime when police arrested him for liroidW six weeks Liter.:
The Fill had matched his palm print’with oiio found m'
Meats’apartment. Nearly ten years later, McCray sayshe"
still does not know whether he is guilty. He has passed two; N
polygraph tests, which prosecutors would not permitin evi-
dence at his trial. An eyewitness who placed, McCray in theyV'C
w¥man’s neighborhood at fhe fifme of tHe éléyl’hg [at¥rdé-b i
canted, saying police had coached and coerced him. Hie-..-{j
physical evidences of rape could not be linked to McCia™t.v*.;;-

MNVvverthdeéss, he now awaits his fatfe or death xaw kA,
Florida State Prison at Raiford. McCray looks back in ah:-N'h
ger: "l feel victimized by the Florida Supreme] Gouh,*\\/j
which waited S'A years to rule on my case, which granted
me a new trial and then abruptly took it away. [A 4-3 dcd-";.;"
sion last March in McCray’s favor ,was reversed six
months later when one justice changed his vote without z
explanation ! | feel victimized by iny clemency lawyer, v.Y
who never even bothered lo read the transcript of my triaL
1 feel victimized by a lawyer who look my mother's few o]
dollars and never came to sec me foralmdst eightyears.""*'

Outside observers, including New York TimesColum -:.

.hist Anthony Lewis,.have.rallied to McCray’s .defense.*'svy

When n St. Petersburg attorney phoned him arid vbluh- V4]
tccred to help,"McCray remembers, "I started tocry.:fcaa’t
stop crying in this place. It meant so much to me, after all
the other things that inppcned, that this lliancu red .:']j?.
McCray lives in a 6-ft. by 9-ft."cell. He and thcothcrX
194 inmates on Florida's death row each hav'c a small
black-and-white TV. 1lle uses the light from the set to read V
constantly. "I’ve read thousands ofbooks. Prison can beai Zv*
rewarding as college if you actually have a desire to im-"'v...
prove your mind.” Yet his thoughts always wheel back to.-'V'-
the central mystery that has" brought him’to this placery'-.I
"The state says it's convenient for medo say Ldon’tri:;-”" ] m
member.:"But- if i; were convenient, | could, have;plea-
bargained or made up some alibi. My girlfriend rind one of ir §
my brothers say. 1 was with them all that nightyl wish'l"i;
knew, even;if it meant knowing that 1°’d done iti Who";-]"
would;Want to live after committing such a terrible ,;
crime?" Since last fall; McCray has grown" progressively.-
more despondent. He now says he will not seek ariolher v,%
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without parole would deter as many potential murderers as the
death penalty. Says Amsterdam: "The degree of punishment is
not necessarily a deterrent even to someone who thinks rational-
ly. What deters people from crime is the likelihood of getting
caught and undergoing punishment.” Rcppetto agrees: ‘i always
favor something that will get tough with a lot ofoffenders instead
of getting very' tough with just a handful."

o diehard proponents of the death penalty, deterrence

p, hardly matters anyway. Declares Buckley: ‘i f it could be

tl  absolutely determ: ied that there was no deterrent factor.

« 1'd still be in favor of capital punishment.” Taking the
lives of murderers has i zero-sum symmetry that is simple and
satisfying enough to Gel like human instinct: the worst possible
crime deserves no less than the worst possible punishment. "An
eye for an eye,” says lllinois Farmer Jim Hensley. "That’s what
it has to be. People can’t be allowed to get away with killing."
Counters Amsterdam: "The answer can hardly be found in a lit-
eral,application of the cye-for-an-cye formula. Wc do not bum
down arsonists' houses.” The scriptures do preach mercy as well

Revenge 8 the [Vother of Invention

ocrates was lucky. Found guilty

of heresy and.-"corruption of the
young.” he was condemned to drink a
cup of hemlock, a relatively honorable
and painless death. By the standards of
history, his execution in 399 B.C. was
singularly humane.

Not until the Enlightenment, 200
years ago, did societies seriously ques-
tion the states’ light to kilL Until then,
the only dilemma had been to find the
most ingenious and cruel methods ofex-
ecution. Boiling, burning, choking, be-
heading, dismembering, impaling, cru-
cifying, stoning, strangling,. burying
alive—all \veie in -vogue at various
times. The Crucifixion of Jesus Christ
was, for its day, only a routine execution!

In ancient China, an occasional
penalty was "death by the thousand
cuts," the slow slicing away of bits of the
body. A 19th century French traveler
descrilred an excruciating method in In-
dia during the rule of the rajahs: “The
culprit, bound hand and foot;is fastened-;
by a long cord, passed round iris waist, to
the elephant's hind leg. The latter is
urged into a rapid trot through the
streets of the city, and every step gives

Execution by elephant In iOth centmy Indin

England's response to the bewilder-

as retribution. Last Saturday, in fact, Pope John Paul Il sweep-
ingly recommended “clemency, or pardcn, for those condemned
to death.”

The Moral Majority’s Rev. Jerry Faiwell relies more pecu-
liarly cn Christian authority. He claims that Jesus Christ favored
the de; th penalty. On the Cross, FaGell savs. He could have
spoken up: "If ever there was a platform for our Lord to con-
demn capital punishment, that was it. He did not."

But was Jesus ever vengeful? Ordinary people are. "Execu-
tion is primarily a vengeance mechanism,” says Notre Dame's
Hauerwas, a pacifist, "but that is not necessarily a bad thing.
Vengeance is a way society gestures to itselfthat justice has force
against injustice.” A main point of criminal laws, after all, is lo
make private feuds unnecessary. "N o society should put the bur-
den on me to seek personal retribution," says New York Univer-
sity's Herbert I. London, a social historian. "The state has an ob-
ligation not to make me a killer."

During troubled limes in the ancient Greek colonies, poor
men would volunteer to be scapegoats. Each was housed and
well fed by the authorities, and then, after a year of comfortable

the condemned man being hanged .two
or even three times. Afterward the
crowds surged toward the corpse, be-
cause it and the scaffold were believed to
have curative powers.

Death sentences were often arbi-
trarily applied. The social standing, sex,
citizenship or religion of the victims usu-
ally determined the degree of horror
they would suffer. Death alone was rare-
ly considered a sufficient penalty unless
it was preceded by terror, torture and
humiliation, preferably in public. One of
history's most spectacular executions
was that of Damiens, the unsuccessful
assassin of Louis XV, in Paris in 1757.
His flesh was tom with red-hot pincers,
his right hand was burned with sulfur,
his wounds were drenched with molten
lead, his body was drawn and quartered
by four horses, his parts were set afire
and his ashes scattered lo the winds. The
execution was accomplished before a
large crowd.

"The more public the punishments
are, llie greater the effect they will pro-
duce upon the reformation of others,"”
edeclared Seneca in ancient Rome,-Over
the centuries, many societies came to be-
lieve otherwise. The rituals of execution,
rooted perhaps in a primitive need for
sacrifice, catharsis and revenge, seemed
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the cord a violentjerk, which makes the
Ixxty of the condemned wretch bound
on tire pavement ... Then-his head is
placed upon a stone, and the elephant
executioner crushes it beneath his enor-
mous fool.", . < . jo i-gwjT;

What kinds of crime incurred such
punishments? Murder and treason, have
almost always ensured death. Under the
Mosaic law, capital offenses ranged
from gathering sticks on the Sabbath
and adulter)' to the sacrifice of children
to the god Molcch. A medieval German
code decreed: "Should a cdincr [counter-
feiter] be caught in thc.act, then let him
I>c stewed in the pan or a cauldron.”

ing social evils caused by the Industrial
mRevolution was unique even in a world
long used to such officially sanctioned
slaughters as the.Spanish Inquisition,
when tens of thousands of cou'iclcd
heretics were burned. The English met-
ed out tite death penalty for more than
, 200 offenses, including stealing turnips,
< associating with gypsies, cutting down a
tree or picking; pockets. "1 longing days"
were public holidays, and in 1807 a
crowd of <10,000 became so frenzied at
« an execution that nearly a hundred were
trampled to death. Frequently both vic-
tims and executioner .were drunk, and
occasionally the job was botched, with

less to cast out the evils of humanity
than to feed its blood lust By the late
IHth century, a reform movement had
taken hold in Europe, aided by the in
vention ofsuch "humane" devices us the
hanging machine and the guillotine.
Today the death penalty has been
abolishcd’in Canada, at least officially
in much of Latin America, and in most
of Western Europe. In Eastern Europe
only Albania has abandoned capital
punishment, and it remains in force
throughout Asia and the Islamic world.

Last year, the world leader in nn-.
nounced executions was lran, with-
more than 600. < !
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confinement, taken outside the city and stoned to death. In the '
view of seme death-penalty abolitionists, contemporary execu-
tions are not really so different. Each execution is mere “specta-
cle," according to the A.C.L.U.’s Schwarzschild, "a dramatic, vio-
lent homicide under law.” Says he: “A society that believes that
the killing ofa human being is a solution to any problem is deep-
ly uncivtized.” Executing murderers does not demonstrate reso-
lute regard for the sanctity of victims' lives. "The marginally de-
mented guv,” says Schwarzschild, sees an execution as a
prescription not a threat. “He thinks, ‘If the state has a quarrel
with Gary Gilmore, it kills him. Then if | have a quarrel with
someone, I'll kill him." We say we think human life is sacred.
And then to prove that, we kill somebody. That’s crazy."

apilal punishment, says L.D.F. Lawyer Joel Berger "at-
tempts to vindicate one murder by committing a second
murder. And the second murder is more reprehensible
because it is officially sanctioned and done with great
ceremony in the name of us all.” Not simply just as bad, but
worse: this may be the central emo-
tional truth for those who most pas-
sionately disapprove of executions.
The cretinous killer or the seething
psychopath is a loose cannon. But
the well-orchcstratcd modem exe-
cution, careful, and thoroughly con-
sidered, is horrible because of its
meticulous sanity. Executions arc
worse, in the abolitionists’ moral
scheme, because the government is
always in control; it knows better,
but Kills anyway.
Proponents sec the distinction
between murder and slate-sanc-
tioned executions in a different \v
light. "One is legal, the other is not,"
Van den Haag says. “If | take you
and pul you in a room against your
will.it iscalled kidnaping. Ifl puton
a uniform etnd put you in a room
against your will, it’s called arrest.”
What was once perhaps the
most potent argument against capi-
tal punishment arises less often
these days. Yet there is a good
chance that an innocent man was
hanged in England in the 1950s.
And in llie U.S. today, as death
rows swell and the pace of execu-
tions quickens, the risks of such a

mistake grow, "You know there are Washington's gallows: only four states still prescribe hanging

going to be some," warns Michael

Millman, a California slate public defender. Abolitionist San-
ford Kndish, a leading authority on criminal law, is less ..oiricd.
Says he: “The chances arc exceedingly remote."

Radish puls his trust in the exhaustive system ofjudicial re-
view that is now required in capital cases. Today no death-row
inmate will be executed until his case has been brought to the at-
tention of his stale’s highest court, a federal district court, a led-
eral circuit court of appeals and the U.S. Supreme Court. The
process is properly slow. In California it takes an average of
three years after conviction for a capital case to work iis way
through the state court system alone. The improbably named
James Free, 27, is op death row in Illinois for a double murder.
Confesses Erec: “I’ll use every appeals route | can dream up
That will buy time, maybe five or ten more years."

In 1953, by contrast, a pair of Missouri kidnapers were exe-
cuted only eleven weeks after their crime. A quarter of the peo-
ple executed during the 1960s had no appeals at all, and two-
thirds of their cases were never reviewed by any federal court.

The historic decision came in 1972, after five years without
an execution, and just as fierce public majorities were forming in
support of capital punishment. In Furman vs. Georgia, the Su-
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preme Court nullified all 40 dcath-ptnalty statutes and the sen-
tences of 629 death-row inmates, declaring that judges and juries
had intolerably wide discretion to impose death or not. This lack
of standards made the death sentence "freakishly imposed” on
"a capriciously selected random handful” of murderers, wrote
Justice Potter Stewart. "These death sentences arc cruel and un-
usual in the same way that being struck by lightning is cruel and
unusual™ Within a few years, 37 state legislatures had passed
statutes designed especially to meet the court’s objections.

Most of the new laws went too far, mandating death for cer-
tain murders regardless of circumstances, and were overturned
by the court. But the statutes adopted by Georgia, Florida and
Texas were ruled acceptable. Death is a constitutional punish-
ment, the court decided, not cruel or unusual as long as the judge
and jury have given due consideration lo the murderer’s charac-
ter and the particulars of h;s crime, the "mitigating factors.”’
Against these arc weighed the aggravating factors th.u distin-
guish capital murder from ordinary homicide.

The court's decisions since have essentially teen refinements

_____and tidying addenda. Last January

" V- *n Endings vs. Oklahoma, for in-

MM stance, the Justices ruled that the
judge or jury must consider eny
mitigating  factor the convict

""" claims. Yet to many observers, that
sounds like a return toward uncon-
trollable discretion, the very flaw

the court prohibited in 1972. Says
fornier L.D.F. Lawyer David Ken-

dall: "Wc’rd right back to Furman."

£37?
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holilicnists hope so, any-

ffV i way- They &rc now arguing
a subtle pafadox. The pru-

® ™ HeRds Bvd Selectivity 1C-
quir--d by the court, they say, means
’ that executions will be carried out
illremain ar-

son of death

always caprice

death row. Prosc-

vtay in deciding

try as capital

murders. A killer can lie persuaded

testify against an accomplice to

« his own life. Brooks was con-

ted and executed; for the same
murder his partner must serve only

eight more years in prison.

The Supreme. Court’s refusal
last month lo stay Brooks' execu-
tion does not give abolitionists

much hope for a new landmark ruling in their favor. "We’ve
become technicians,” says the L.D.F.'s Berger of his small liti-
gious corps. "The great moral issues have been removed from the
legal arena."

At the time oi Furman it was widely recognized that the sys-
tem was unquestionably stacked against black defendants, espe-
cially in the "death belt" of the South. Some of the racism
has been wrung out. Yet clear bias remains, much attributable
to prosecutorial choices. A recent study of homicide cases
in Housrton’s Harris County is troubling. In cases where a black
or Chicano had killed a white, 655c of defendants were tried
for capital murder; only 25% of whites who killed a black or
Chicano faced the death penalty. "1 don't think it’s overt
racism,” says University of Texas Law Professor lid Sherman.
But prosecutors want to win, and they "perceive that a Texas
jury is more likely to give ;he death penalty to a black who
killed U wyliitc." A similar South Carolina study found an almost
identical pattern: local prosecutors over four years sought
death sentences in 38% of homicides invoking a white victim

«0 f the nine on today's Supreme Court, or,!- Thurjox| Marshall and William
Brennan believe that the death penally ilielfis unconstitutional.
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and black killer, but only 137c when a white had killed a black.

A serious problem is the quality of legal help for murder de-
fendants. The Tcx°s study, conducted by the Governor'sjudicial
council, found that three-quarters of murderers with court-ap-
pointed 'aw> -rsvcre sentenced to death, against about a third of-
ihose represented by private attorneys. Amsterdam, who has ar-
gued eight capital cases before the Supreme Court, contends that
"great lawyering at the right time would save virtually every-
body who is going to be executed." Scharlette Holdman, director
of Florida's Clearinghouse on Criminal Justice, persuades volun-
teer lawyers to represent death-row inmates. "Every person sen-
tenced to die comes from a case fraught with errors,” she says.
"1f you're adequately represented you don’t get death. It's that
simple."

Aside from public defenders, there are only about a dozen at-
torneys working full time on behalfofthe condemned. Court-ap-
pointed lawyers in most states are not required to stay ona mur-
derer's case after a conviction. "Drunk lawyers, lazy lawyers,
incompetent lawyers, no lawyers," says Holdman. "You can
have all the correct issues for appeal, but if you don’t have a good
lawyer to raise them, they don't mean a damn thing " Of 2.000
death sentences imposed during the
posl-Furman decade, about half
have been reversed or vacated by
the courts.

The careful legal course de-
manded by the Supreme Court is
expensive. Last year the New York
State Defenders Association esti-
mated the trial costs for a typical
capital-punishment case: a defense
bill of SI 76,000, about SS45.000 for
the prosecution and court costs of
S300.000. The total: S1.5 n .llion,
and this before any appeal is filed.

Getting a writ before the Supreme
Court, just one appellate step, , .
might cost S170,000, j

It is often argued, with blithe |
inhumanity, that there are good fis-
cal reasons for executing murder-
ers: prison is too costly. It is cheaper
to send a student to Stanford for a
year than it is to keep a con in near-
by San Quentin (510,000 vs.
S20,000) fiut imprisoning one in-
mate for 50 years would require less
than SI million in New York, not
bad compared with the costs of the
painstaking appeal process.

Everyone seems afraid of im-
posing, bona fide life sentences,
however, and for reasons uncon-
nected with expense. Seventeen
states have laws providing for life without parole for those con-
victed of murdering a robbery victim. Abolitionists say such a
sentence is excessive. Statistics show' that fewer than 1% of freed
murderers kill again after their release from prison, in part be-
cause of their advanced age, But if capital punishment is aban-
doned, it may make sense, politically and emotionally, lo permit
the public some vengeful satisfaction, Life without parole is un-
imaginably harsh. But it would be a way occasionally to formal-
ize the revulsion at Charles Manson’and his ilk. As it is, Manson
will be eligible for parole ii 1985.

On death rows, the emotional tone is stuck in some weird,
high-strung limbo between hope and hopelessness. Inmates’ op-
timism is the manic wishfulness of losing gamblers. Their fatal-
ism is generally not wise but numb, a brute shrug.

In Illinois, death row is up on a blulfin a sandstone prison
opened in 1878. The 49 current inmates have a 19lh century
landscape artist’s view— the Mississippi River and miles or nch
farmland beyond—except for the bars and razor wire. Menard
Correctional Center (pop. 2,600) is the principal industry of
Chester, 111 (pop. 8,000). The inmates, two of whom arc sched-
uled to be electrocuted this spring, arc n'onc in their cells for at
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Texas' needle: last month the tirst execution by Injection

least 21 hours a day. When they are in transit, once a day to the
law library and once a day to the recreation room, they are hand-
cuffed. Four of them are “honor residents," permitted to roam
unchained in the gray hallways. One of these is John Wayne
Gacy,.39. the building contractor and amateur clown convicted
three years ago of murdering 33 young men and boys.

Death row is about the same size in Aiabama, where 55 men
await the chair in Holman. Mitchell Rutledge, 23 years old, 1.Q.
84, is among them "You're just sitting there waiting for some-
body to come kill you," says Rutledge of his purgatory, "just lik«
a dog out there in the dog pound."” But he does not claim inno-
cence. No: he did kill a man two Jays before Christmas 1980.
Rutledge was doped up end drunk with two friends. One pal
brought along a gun, and with it they took offon a joyride in the
van ofadriver they had robbed of S20 and stashed in the back. It
evas decided that the victim. Gable Holloway, 28. should die. He
begged for his life. But Rutledge, like a aombic, took (he pistol
and fired. He fired again g>kJ again, five shots in all.

On death ro*, Rutledge, who was orphaned as a : -cn-agcr, is
visited only by his lawyer. He seems full of remorse. "1 can't
make nobody feel sympathy for me for what 1did.” he says. “Bus

ML'IISVIIIE ATW— I just want lo let everybody know

that I'm sorry for what 1did."

To most people the life ofa fool-
ish punk like Rutledge docs not
count for much. He is defective. His
death would not be unbearably sad,
but his destruction by the state of
Alabama would be: not a large li.rg-
cdy, not final proof that the U.S. is
barbaric, but still belter left undone.
Executing Rutledge would be a
waste, not so much of Iris dimin-
ished humanity, but of society’
morni capital. The gunslinging he-
roes of corny adventure fiction had
it right: there are guys not worth
killing. Let Rutledge sit and stew in
his 8-ft. by 5-ft, i>ea in Alabama.
Forget him.

ul then blue-eyed, kind-

looking Lawrence Biltaker

jerks into view, disrupting

high-minded composure.
Biltaker, 42, is on death row at San
Quentin for kidnaping and murder-
ing five teen-age girls. But th.d is
not all. He and a partner raped and
sodomized four of them first, for
hours and days at a time, some-
times in front of a camera. But that
is not all. He tortured some of the
girls—pliers on nipples, ice picks in
cars—and tape-rccordcd the screams. But that is not all. The last
victim was strangled with a coal hanger, her genitals mutilated
and her body tossed on a lawn so that he could watch the horror
cfits discovery,

If not for the Dittakes (and Judys, Gacys, Mansons, Specks
and Starkweathers), the capital-punishment debate might al-
ready have I>ccn decided in the abolitionists' favor. Billakcr's
prosecutor had an apt Ixyond-the-pule phrase for Biltaker and
h s partner: "mutants from hell.” Can they be human? Without
killers in this league, more of America's logic and instinctive
sense'of mcicy could prevail, There might lie more electorates
like Michigan's and more Governors like New York’s who de-
clare that capital punishment is unworthy ofa decent society.

Administration of the death penalty perhaps cannot be
made fair enough. As a deterrent, it is probably not necessary.
But public passions are inflamed by the inevitable monsters. Civ-
il reason is suspended jn the face of what looks like evil incar-
nate. "It’s an emotional issue. It’s not a rational issue." Says
who? Lawrence Biltaker, an emotional mar, whose life is very
hard to save. —By Kurt Andersen. Reportedhy Lee Criyps/Chlic-iyo,
B.J. Phillips/Atlanta and J,mice C. Simpson/New Y'rU
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\merica’s In

Col. X ,
last of a series
By Phil McCombs
v.jrm*ton M SU/fwnwke

When American Universitg i)rofessor Rob-
ert Johnson dec'ded last fall to teach a
course nn the death penalty, he was amazed
that 75 studenu. signed uP—mare than he's
ever had in a clum. A poll found they favored
the penalty 19 to IIl percent with the test
undecided.

Johnson saw it at his job—and moral
du%—to chance that )

“Death should require absolute cuilt on
the part of the offender and absolute inno-
cence nn the pa . of the society," he said.
“Violence is a social product— . Today's
capital offenders are invariably drawn from
the ranks of the underpriviledged and inad-
equate. ... Koch and every one of these per-
sons can pomt to some mitigating circum-
stances that relieve then of some culpability
for their crimes and partially in plicate so-
ciety m their actions." o )

Like Johnson, most acrjemics anti the
college-educated oppose .he pennlty, hut
polls indicate that Am ricans as a whole
stron?ly support It.

“I.ilierals generally feel guilty,” said Ernest
van ilen Haag, a Eordham University law
professor and conservative theorist. “They
think that somehow it's their fault lliut
crimes are being committed..., Intellectuals
belong to class that is not greatly endan-
?ere_d by order.... They can afford to Inj
erribly” humanitarian . .." People who are
less educated and have less money are en-
dangered by violent crime." .

America’s debate on the death jienalty
encompasses n wide range of moral, legal anil
political questions of the sort that seem cal-
culated to raise ideological temperatures on
both the left and right. Sumo of tlio issues,
sucll as whether the penalty deters criminals,
have spawned intricate scholarly analyses;
others, such as why the poor arc executed
with disproportionate frequency, raise pain-
ful sociological questions. Finally, there is
the simple, awesome question of whether it
is ever right to lake a human life.

Confronted with questions of such mag-
nitude, o nation’s political and judicial sys-
tems hits, been unwilling nr unnhle to de-
finitively resolve the iiafion’s npilol punish-
ment dilemma. There is little evidence that
this will change soon even though six venrs
ago the U.S. Supreme Cutirl declared the
ileatll prnallv constitutional and 15 suite
legislatures passed new death statutes based
on the high court gtiuh lines.

While the future til the penally remains in
[unlm, ns prmt aiul cons are argued liy legal
scholars, philosophers, law enforcement of-
Insals ami social scieiilisls as well as ordinar(
citifens. The debate can lie cool and intel-
let Inal, with complex arguments and empir-
ical research, or "highly cmiitiiin.il, drawing
on deeply held feelings ol right and wrong.
l'or the ‘most part, the debate “has liceu
waged on fiior.1l grounds." wrote Supreme
f mitt Justice Willlam J. Brennan Jr. "llie
country has debated whether a -isiety for
which the dignity ol the individual e llie
supreme valuo'tdn, without a fundamental
inconsistency, follow the practice of ilolilie -
ately putting some of its member* to death."

For Henry Schwnrzschild, head of the
American Civil lalierties Umun capital pun-
ishment PrOJEct, the answer is an emphatic
no: ‘Society should not lie in the business of
killing human Iwings  (bid knmvs what
(miirderers| deserve. 'l'ho question is not
what lhev deserve, it is what wo arc entitled
til do to each other... We have seen in tlio
Ilith cenlurv slates shed torrents and rivers
of blood. We create imliticnl institutions to
jiroiect and enhance human life, nut to kil
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anility to Resolve the

CCIT

col.lu.

Tlhe Supreme Court and the

Justice Thurgood Marshall,
citing evidence that the
death penalty does not
deter, wroto that it is
“morally unacceptable to
the people of the United
States at this time in their
history” . ..

share the earth with you. This is the reason,
and the only reason, you must hang."

Schwurzschild called the Borin argument
in favor of retribution—nml by extension the
Arcndt argument—"deeply dangerous’ and
“prefnscist.”

“I rcully do take offense at that," said
Berns. “Does tluit say the U.S. is a fascist
country in its history when it cxc.tiled crim-
inals? "Win Israel fascist when it executed
Kichmaim? .. . Was Ahrahnm Lincoln, who
signed Hi? death warrants, fascist?" Hemns
sald his support of the |ena|t¥l is contingent
on its lining iijgiliod only to tho worst crim-
inals without racial discrimination.

“Tho thought that murderers arc in he
given ns much right In liva os their victims
oppresses nip," wrote van don llung. "Never
tn execute a wrongdoer, regardless of how
depraved his acts, is to proclaim ... no
human boing can lie wicked enough to Ixi
deprived of life. Who actually can Mievo
that? 1 find it eusiur In liclieve tint tluwe
who affect such a view sulTcr franca failure
of nerve."

Johnson, the American University profes-

sor, se i the ultimate penally should lie life’,

in pris in liecause it “leaves igieii tho door for
mercy Vou can always reconsider [if there
ure| dramatic and enduring chan%es of char-
ae.er .. or new evidence." And liiluisiin nr-
gue.i that tile conditions on death row itself
are s painful as to constitute cruel and un-
usual p.jii.ilimenL N .
In iLi 1976 landmark decision upholding
the c-.nslitulionnlily of the death penally for
murder, ilia U.S. Supreme Court specifically
cmloiscd retribution ns "an expression of
society's moral outrage.” Tlio lend opinion
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curred accidentally as tho offender (led dur-
ing a military in a state where 198 of the 366
people executed since 19.10 were black.

wo justices, William J. Brennan Jr. and
Tluirgood Marshall, declared the penally
iiocim.ititutionnl under any circumstances.
“The calculated killing of n-human being by
the stnlu Involves, hy its very nature, a de-
nial ol tlio executed Fersons humanity,"
wrote llrcnnoa Marshall cited evidence that
the penally doesn't deter and said, ‘It is
morally unacceptable to the iicople uf the
United Status at this time in their history."

The decision invalidated death laws of 41
states, the District of Columbia and the fed-
eral government and took inoro then 600 off
death row. )

In rcxpome, 35 sluto Ie(Tnslatures and Con-
gross dratted new death laws. Fulls showed
increasing concern with crime and support
for the penalty. .

In its landmark 1976 decision, the court
apjiroved, by « 7-to-2 majority, death-for-
murder laws in Georgia, Florida nml Texas
drafted in response (o its 1972 decision. The
new laws provided for "guided discretion” in
capital sentencing. Factors of aggr@vatmn
and mitigation would be considered in spe-
cial sentencing hearings and Inter reviowed
by higher courts to safeguard against prej-
udice.

“It is on extreme sandier, suitable to the
most extreme of crimes," said the lead OFin-
ion_hy Justices Stowort, Lewis P. Powell Jr.
ami John Paul Stevens. *... The concems
expressed in [the 1972 declsionl can be met
by i carefully drufted statute that (focuses)
theJur?/'s attention on tho particularized na-
ture of tho crimo and ... individual defen-
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"Exactly the opposite, wrote Walter HemisT
author of “For aPitaI Punishment: Crime
and the Morality of the Death Penally.” We
execute the worst criminal “out af moral
necessity ... We want to punish them to
pay then haik land hy doing so| we demon-
strate that there arc laws that hintl men
across ?eneranons [n.ull nations..., The
criminal law must... he made awe-
inspiring. ... It must remind us of the moral
order hy which alone we can live as human
Heines.... To punish criminals, even to ex-
ecute them, is to acknowledge ‘heir human-
ity ... asresponsible moral icings "

Perhaps nothing illustrates so sharply the
difference between these two as their views
of Israel's capture, trial anti execution in
1961 of former SS Lieutenant Colonel Adolf
Ei-hmann, who sent millions of European
Jews »« their deaths. Schwarzschild, a .lew
who raped Nani Germany at |1, adamantly
npp< J the execution. Herns said justice
demanded it, and it was the passion of Nnzi-
hunler Simon Wicsenthal who made him
realize the moral necessity of retribution.

In many way,, the Eichmann caae is tho
ultimate test for an opponent of the death
penalty— liko askm%, on a larger scale, if that
opponent would still oppose the penally for
someone who had brutally raped and mur-
dered his wife and ,1-ycarsild daughter. Eich-
mann provides the "supreme justification of
the death penalty," wrote Hannah Arcndt in
her Ixxik. "Eictimnnn in Jerusalem: a Report
on llie Banality of Evil." She argued that the
justice nf retribution fur the crime of mass
murder might have been hotter understood
had the judges simply told Kichmumt:

“...We "ure concemed here only with
what you did. and not with the possible non-
criminal nature of your inner life and of your
motives or with the criminal potentialities of
those around you. You told your story in
terms of a liard lock story iiul| there still
remains llte lad that yon have carried out

. a policy ol muss murder... Antijust as
you supported and carried out a policy of not
wanting lo share the earth with (he Jewish
people anil the people of a number of other
nations—as though you and Y]Ol” sulieriorn
had any right lo determine who should and
who should not inhabit the world—we find
timt no line, that is. no member of tire
human race, can lie expected to wnol to

in extreme cases is on expression of the com-
munity's belief that certain crimes are them-
selves so grievous an affront to humanity
llral tho only odcq’ lie response may lie tire
[icnalty of death."

While philosophers have struggled with
the moral implications, the courts have en-
gaged irt a painstaking effort of their own to
reach a consensus on capital punishment and
when, if ever, it was Lustified.

In 16.16 in New England the death pen-
alty was imposed for idolatry, witchcraft,
blasphemy, assault in sudden anger, sodomy,
busgcger and adultery, among others. By
185C abolitionist sentiment was strong, and
gradually laws making death mandatory for
specified crimes were eliminated. Many
states dropped the pennlty e_ntirelfy. .

By the 1930s, the high point of executions
:n America, there were 167 executions o year,
an average that dwindled to 72 a year in the
1950s. Executions ceased in 1967 as officials
\évaited to see whnt tho Supreme Court would

0.

For years the court had avoided the issue
entirely. Then in 1972, faced with tho in-
creasingly urPent need to provido some guid-
ance, it finally apobo.

In"a narrow v to-4 decision the court de-
clared the penalty was being administered in
an unconstitutional way because juries op-
erating with “untrammelcd discretion” were
handing it nut in an arbitrary, discriminato-
ry, even “freakish" way.

Receiving a death sentence was “cruel nnd
unusual in the same way that being struck
by lightning is cruel and unusual," wrote Jus-
tice Potter Stewart. Byron It. Wlii'e added,
“There is no meaningful basin for distin-
?mshlng the few cases in which it is imposed
Tom the many cases in which it is noL" Wil-
liam 0. Douglas said tho death laws wcro
“pregnart with discrimination” against the
black and poor. “One searches our chronicles
in vain lor the execution of any member of
tlio nlllueni strata of this society."

One of tho court's key concerns in 1972
was pnaihlo racial discrimination. The three
cases that brought on the decision—a mur-
derand a raFe in Georgia and a rape in Tex-
as—all involved lilnci; offenders anil white
victims. The murder, a shooting, luul oc-

arguing "that no matter how effective the
death penalty may be os a punishment, gov-
ernment, created and run a» it must be by
humans, is inevitably incompetent to admin-
ister it This cannot be accepted as a prop-
osition of constitutional law.” Thn penalty is
necessary, they said, even though "mistakes
will be mode and discriminations will occur.”

At the same lime, the courl declared man-
datory death laws unconstitutional because

~ they treat “all persons convicted of a desig-

nated offense not as uniquely individual
human beings, but aj members of a facelesa,
undifferentiated mass."

States like Vlr?lma that had passed man-
datory statutes after 1972 quickly redrafted
them along “guided discretion" lines. Virgin-
ia's new lav/, patterned after the new _Geor%|a
low approved by the Supreme Court in 1976
went into effect in 1977, Maryland’s in 1978,
The District never drafted a new statuto and
in 1980 killed the old one. The last execution
in a loail jurisdiction was in Virginia in 1962.

Alter the 1976 decision tho “capital pun-
ishment liar," es the small but devoted band
of lawyer-opponenu to tho penalty is known,
switched to delaying tactics and began filing
every possible appeal in every deatii case.
Four executions have taken place, but a de
facto moratorium on executions in America
now exists and the United States in effect
has joined most Western nations in either
Ejl_ropplng the penally or lotting it fall into
isu.se.

Nn one knows how long this may lasL
American juries continue to send 150 mur-
derers u year to death row, where there ore
already 1,009 residents, according to the
NAACP Legal Defense and Educational
Fund inc. ] o

“My own armchair rending is the puiilic
feels comfortable in havin (%he death pen-
alty) on the hooks," said Washington attor-
ney David K. Kendall, who has handled
death cases, “hut there is an eaormous iner-
tlla and’ resistance to actually executing peo-
ple.

Scholars who search for the reasons be-
hind the strong puiilic support for tho pen-
alty believe that peogle nro concerne |I_?I
crime nml that the%/ ope the penalty will
rieler criminals, “I think crime in tho streets
anil law anil order have become a genuine
concern to n lot of people," said Tafts Uni-
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eath Penalty
1976 Decision

Justice Potter Stewart, in
the lead opinion with
justicos Lewis F, Poweil Jr.
and John Paul Stevens,
said that the death penalty
is “an extreme sanction,
suitable to the most
oxtreme of crimes” ...

varsity philosophy orofessor Hugo Adam
Hcdnu, editor of “Tho Denth Pennlty in

America.
Cou. W o,

Does tho denth iienolty deter criminals?

Ever since the 18th century men of liltora
Dr. Samuel Johnson oliacrvod pickpockets nt
work in n crowd wntcninR a pickpocket ham,
researchers have fneed the problem that it is
clear when the pennlty fails to deter but not
when It sin coeds.

Early studies hy Thorston Sellin, pnifCMnr
of sociology emerittui nt tho University of
Pennsylvania, found slates with tho penalty
hnd ns mnny murders and murderous as-
saults on police on states without it. Murder
didn't decrenso when stales instituted the
pennlty or incronso when they nbnlished it.

Executions MNy e'en encourage murder,
said William J. Bowers and Glenn L. Pierco
of Northeastern University's Center for Ap-
plied Social licaenrch. .Studying a fiti-yenr
period in New York, they found two addi-
tional murders alter inch execution and de-
cided executions seni messages of lethal
vongennce."

But a 1975 onnhxis hy Isaac Ehrlich
found each execution in America' may have
saved el%n_llves hy deterring potential mur-
derers. While Howerr und Pierco said tho
study has hocn called into 8uestion hy other
research, tho SuPre_me ourt concluded
death “undoubtedly is a significant deter-
rent" for “many” potential murderers.

“No oil ciypunibhpient detera men  ef-
fectually }(dm committing, 'g)xmes.“ s>(l an
cntlyexnJrt quattil hy thj/Suprem
"this ijror.c uC/rmse Prpposilions/lliicl‘

{is possible to display

clearly racist in a vast majority of cases.
Gary Kleck, writing in the American

logical Review, found “huge racial

tials" in death sentences handed out to
blacks and whites for rape .became the pen-
alty was used to punish blacks who raped
whites in the South. There have Leen-no ex-
ecutions for rape outside the South or border
states since 1930, and today deothJor rape
ha3 virtually disappeared. Only wo persons
are now on death row for rape, and thcir.vic-
tims were children." In 1978 tho Supreme
Court outlawed the peiialty for rape of'an
adult woman. - »

Studying the racial characteristics of those
who received the death penalty since 1930,
Kleck found that in 25 of 38 years examined,
white murderers were more likely to receive
deoth sentences than black murderers. For
the period os a whole, he put the chance ofa
black convicted murderer receiving a death
sentence at-.972 percent versus'1.043 percent
for a white murderer.

In the South, however, he found blacks
more likely to receive death sentences for
murder—but only prior to 1950; after thnt,
the rate was the same for both black and
white murderers.

Outside the South after 1950, however,
white murderers had a higher chance of
lieing sentenced tu death than black murder-
ers.

"Every singlo study consistently indicating
discrimination toward blacks was based on
older data from southern slates, he wrote.
“... Tho ovidcnce considered os a wholo in-
dicates no racial discrimination in uso of llie
death penalty for murder outside the south
Iprior to 1950]." , [

Bowers and Pierce, tho Northeastern Uni-
versity social scientists, studied death sen-
tences imposed betweem 1972 nnd JD77 and
found another kind af discrimination: Blacks
who killed whites wore fur more likely to re-
ceive death sentonces than killers in-any
other racial combination.

Writing in ths journal Crima & Delin-
quency, they reported that in Georgia they
found a black 33 times as likely to gel doalh
for murdering a wnito as for murdering on-
other black. Tho aamo black murdoror was
also substantially more likeiy to get death
than a white murderer, regaraless of whether
the white murdered a black or white.":

On the other bund, a black who murdered
someone of his own race was substantially
less likely to get death than a while murder-
er regardless of tlio race of his victim.

Bowers nnd Pierce attiibuted'thelr-find-
ings to tho "racist tenet: that white lives era
worth more than hinck lives," although this
would not oppear to explain why a white was
sulHtsntially more likely than a black to get
death fiir murdering a black.

Kleck'. who also noted that blacks were
“devalued” us crime victims, added that
‘white paternalism," or the view ihsThlack's
are “child-like creatures who were not as re-
sponsible for their actions as.whites" diAil
help explain why a while"mutdsrej".wopld [j>
held moro accountable than i blsckmutqig-
crin tho'atso where the victim wns a “deval-
ued" black. .,

Liko Klctk'a, tha Bowcrs-Picrce overall
data, if not broken down hy race of viclipi,
actually shows white murderers in Georgia
taken ns a whole twice us likely to lie sen-
tenced to death os hlagk murderers.

Thatj* liecaisw there wye in Georgia ut-
moot twice in many bldck-on-black”prr
dcry-the combinatioj/that got by Tor the
lowest ddath-senteiicn rate—as el other/

. murdercombioatioiia token together.



tcseareners nave laced tne problem that it is
dear when thedpenalty fails to deter but not
whentt sucCeedt.

Early studies by Thonten Sellin, professor
if sociology emeritus at the University of
Pennsylvania, found states with the penalty
and as many murders and murderous as-
-suits on police as slates without it Murder
lidn't decrease when states instituted the
penalty or increase when they abolished it

Kxecutions may even encourage murder,
mid William J. Bowers and Glenn L. Pierce
if Northeastern University's Center for Ap-
ilied Social Research. Studying a oB-yenr
seriud in New York, they found two addi-
tional murders alter each execution and de-
rided executions send messages of “lethal
vengeance.

But a 1975 analysis by lsaac Ehrlich
miotmi each execution in Americaimay have
‘aved eight lives by deterring potential mur-
Icrers. While Bowers ond Pierce said the
audy has been caligd into question by other
escorch, the SuPreme Court concluded
leath "undoubtedly is a significant deler-
ent" for “many" potential murderers.

“No other punishment deters men so if-
octuolly from committing crimes," said an
«arly expert quoted bj*be Supreme Court.
This is unc of those propositions which it is
lifficult to prove.... It Lspossible to display
ngemiily in arguing against it, but that is
ill. The whole experience of mankind is in
lie other direction.”

Slate legislators depend on such cxpcri-
*nee in passing death laws, and Justice
*Vhitc wrote that their actions should nut he
dewed "as some form of vestigial savagery or
is purely retributive |bul as? solemn jutlg-
nenls, reasonably based, that imposition of
he death penally will save the lives of inno-
ent persons.*
~Van den Hang thinks that the butden of
ironf should lie on opponents of tho FenaItY.
It seems morally indefensible lo let coll
ided murderers survive at the probable—
ven at the merely possible—expense of the
ivea of innocent victims who might have
eon spared had the murderers been exo-
ulcd," he wriilo.

Supporters argue death is the only punsi-
ile deterrent for someone already serving a
de term, and that denth as aJJenaIty lor
nurder (luring a felony is needed to protcel
Vitnesses.

But Justice Brennan concluded death fails
n drier liecause llie penrdty is not applied
nvarinlily nr quiekly. “The risk of death is
emote and improbable; in ennlrast, Im risk
of Itopg-term impnsonmnnt is near and
rent.

"II'it could ho shown castration was an ef-
edive way to deter rape, if maiming r.ml
ilimling people were nn effective way to stop
i\_/erparkin% and embezzlement, | would lie
lipalled nt the thought," said Boilnu. "The
rent problem from the moral Fom_t of view
or deterrence Is lltnl you're leaninp on a
innciplo thnt will swallow you up."

itacii_linn been a prominent fador in llio
ogmmiion of (lie dealh penaltv in America's
aslorv, hut scholars now richnlo whether
lint Is sstill iHe case. Some studies show that
*bile murderers today are more likely to lie
ealetiied to death timn black murderers.

Kiirty'two percent of timae nn deaili row
slay ate black. Of the J.HIill people exo-
uteri in America since I'll0, eHH pert cut
rcro black Of the JIIDH morilerern executed,
9 percent were hliielr; nf the 155 rapists, Hit
xTienl.

Blacks (imsliliiterl only 10 percent of the
*ipiilatiun durin? this perind, hut the mtir-
amrate in the black nlmmlmv was lour lo
even times ihat fur whiles. More iluui O
erceiil if murders involve offenders an
ninns in die »sme race

In llie past a dealh sentence for rape was
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the while murdered a black or white.»' ¢ m

On the other hind, a black who murdered
someone of his own race was substantially
less likely to get death than a white murder-
er regardless of the race of his victim.'

Bowers and Pierce attributed Their-find-
ings lo the “racist tenet; that while lives are
worth more than black lives," although this
would noi appear to explain why a white was
substantially more likely than a black to"gel
death for murdering a black.

Kleck, who a'co noted that blacks-were
"devalued" as crime victims, added .Jhat
“white paternalism," or the view Ihat'blacks
are “child-like creatures who were not as 're-
sponsible for their actions as whins,"
help explain why a white murderer would bp
held more accountable than a black m u tt-
er in the case where the victim was a "deval-
ued" black. -t

Like Klcck's. the Bowera-Picrce/querifl
data, if not broken down by race of vicLipi.
actually shows white murderers in. Georgia
taken as a whole twice as likely to be sen-
tenccd to death as block murderers. L.

That is liecause there wore in Georgia ab
most twice as many black-on-black* myiy
lets—the combination that got by far the
owest dcath-sentence rate—as all other
murder combinations taken together.

Bowers nnd Pierce think the courl needs
to consider their research because “either
discrimination hy race of offender or dispar-
ities of treatment by race of victim of the
ma?nitudes we have seen.here are n direct
challenge to the constitutionality, of -the
[new| capital statutes."

Noliodr knows for sure whether or not
there will be executions on a wide scale in
America again, While clearly there is a cer-
tain momentum favoring 1it, the possible
points of appeal seem limitless. "Once the
door was opened |to capital punishment in
197ti, so many tilings need to lie answered
that those who want capital punishment
must expect some lime to ron out the wrin-
kles." said Richard J. Bonnie, director of tlio
Institute uf Law, Psychiatry and Public Pol-
icy nt the University of Virginia, who. in co<
operation with another attorney, represents
on apiienl Joseph Michael Giarrntann, de-
scribed in the first part of this series.

As things stand, thu great American do-
hate on the death pennlty is likely to contin-
ue lor years without dear resolution Unless,
of course, there Is some unexpected devel-
opment like the execution of n man later
found to lie innocent—an incident th-t mo-
hilized public opinion against tho pen. Uy in
Englana. Bo far there has been no such error
ill thin country, and with the death statutes
now as strict as they are there is unlikoly to
lie one,

legally, most states quickly reformed
their death laws to meet the guideline* of the
U.S. Supreme Court, yet opponents of the
penally soy this reform isn't good enoug?h,
thnt no legal reforms can ever mitko, up for
problems nherent in the administration of
the penalty. Even under the new, rcfoimed
stole lows, said Schwarzschild, tlio [>enalty
continues to lie administered in an "arbitrary
ami discriminatory" way. Ho said thnt when
this 1s filially proved to (lie satisfaction ill
the Supreme Court, the penalty will lie alsil-
iltctl entirely as unfeasible. [

At American University. Robert Johnson,
llie priitessor Whose death penalty class stu-
dents started iail favoring the penalty by
19111 percent, thinks he won his ease. When
the class Was over this spring, anollier-nnon-
yuious (Hill showed that 71 percent of his
students said thcv had ctime to lie opposed
to the death penalty.
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Criminal Proceedings

(5) The jury, or the court if no jury trial is hat, in any such case shalj
make a specific finding as to whether the accused did or did not use, or
possessed and threatened to use, a deadly weapon during the commission
of such crime or whether such serious bodily injury or death was caus;<j
by the accused. If the jury or court finds that the accused used, or possessed

and threatened the use of, such deadly weapon or that r ~'i injury or death
was caused by the accused, the penalty provisions of this section shall In-
applicable.

Source: L. 76, p. 547, 8 5; L. 77, pp. 865, SS8, 902, § § 11, 78, 4.

Editor’s note: Amendments made to this section by House Bill No. 1559 of the 19y;

Session, effective April |, 1979. arc contained in the supplement to this volume.

Cross reference. As to classification of fcl- ing to sentencing, in the article entitled
onies and the penalities for such, see "Imposition of Sentence” . Blown v. District
§ 181-105. Court, Colo.___ . 569 P.2d 1390 (1977). «

The general assembly intended that this No preliminary hearing Is required for/e
section define sentencing standards rather than charge under thissection. Brown v. District

create a sulsstantbc offense by its placement in Court, Colo. _, 569 P.2d iJ90 (1977)7
the criminal code among other sections relat- *XF

PART 4

DEATH PENALTY-EXECUTION

16-11-402. Appliances - sentence executed hy superintendent. The governing
authority of the state penitentiary, at the expense of the state of Colorado,
shall provide a suitable and efficient room or place, enclosed from public
view, within the walls of the state penitentiary and therein construct and at
all times have in preparation all necessary appliances requisite for carrying
into execution the death penalty by means of tlte administration of lethal gas.
Ilie punishment of death in each case of death sentence pronounced in this
stale shall be inflicted by the superintendent of the state penitentiary maxi-
mum security unit in tlte room or place and w'ith the appliances provided
for inflicting the punishment of death by the administration of lethal gas.

Source: R & RE, L. 72. p. 250. 8 1; C.R.S. 1963, § 39-11 402; L. 76,
p. 530. § 3.

16-11-403. Week of execution - warrant. When a person is convicted of
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