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f TE OF ALASKA 1584 LEGISLATIVE (  SION

FISCAL NOTE
" Revision Date: 11-1-83
REQUEST I1.  FISCAL DETAIL
Bi 11/Resolution No.: cs SB 113 (SA) Agency Affected: Public Safety
Title: Rights of Peace Officers Program Category Affected: Justice
Sponsor: sen. Rodey BRU, Program of Subprogram(s) Affected:
Requestor: Al-. ika State Troopers

Date of Request:" 2-2-84

EXPENDITURES/REVENUES:  (Thousands of Doll ars)
FYy 84 FY 86 FY 86 FY 8 FY 85 FY 89
OPERATING
i0O PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC T

PRERR
—_—— e —

TOTAL OPERATING 0- 0-  -0- 0- -0 0- |
CAP ITAL

REVENUE

:UNDING: (Thousands of Dollars)
GENERAL FUND -0- .0- .0- .0- -0- -C-
FEDERAL FUNDS 1
OTHER (Specify Source)
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
TOTAL

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF DILL:

IV. ANALYSIS: Attach a separate page for any Analysis No fiscal impact is anticipated.
(Separate page not needed.)
Prepared By: Francis C Allan GU. ~r Phone: 269-5691
PiviSiofM 2y Alaska State Troopers Date: 11-1-83
Approved by Commissioner: r. j. Sundbcre . Date:
Department: Public Safety
Distribution:

Original to Legislative Finance

Copy to Office of Management and Budget (for Legislature int-oduced tulls)

Copy to Department (for Governor introduced bills)

Copy to Spouse?'

Copy to Requestor (if different from Sponsor) 9/14/23



STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

Bill Mo: SB 115 Date on Bill: 2-9-83
Titie: An Act relating to individual rights of peace officers
Sponsor: Rodev

Requestor: S.TATC km irs

1. Estimated fiscal impacts on:
a. Expenditures:

(Thousands of Pollars)
| I FY 83 | FY 8 |1 FY 8 | FY 86 |

Capi ta |
ODeratino I
Tota

b. Revenues:
Revenue

2. Source of funds to offset fiscal impact of bill

Source of funds not identified by sponsor

3. Assumptions:

No fiscal impact

4. Disclaimer:
This statement has not been r»viewed by the OMB in the Office of the Governor.
fore does not represent the final estimate of fiscal impact.

Prepared By: Prancis C. Allan Phone* 269-5691
Division: Alaska State Troopers Date: 2-23-83

Approved by Commissioner:/" bw>o. Date: 3/// $3
Department:[public Safety o //—

5. Distribution:
Original to Legislative Finance
Copy toOMB
Copy to Sponsor
Copy to Requestor 2/15/83

It ther



STATE OF ALASKA

FISCAL NOTE IRevision Date , 1935
1. REQUEST Il.  FISCAL DETAIL
Bill/Resolution Mo.: SB 115 Agency atfeezed: Public Safety
Title:»TnHiviHiial Rinht.s of Ppace Officers1 Program Category Arreczeo: Crime & ID
= Sponsor: Senator Rodev BRU, Prcgram of Subprogram”) Affeczeo:
Requestor: Senate State Affairs Alaska State Troopers

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 33 i FY 84 i FY 55 i FY 36 | FY 37 i rt 88 |
OPERATING t i I I !

100 PERSONAL SERVICES 1
200 TRAVEL I
300 CONTRACTUAL 1
400 COMMODITIES i
500 EQUIPMENT 1
600 LAND & STRUCTURES i
700 GRANTS, CLAIMS, ETC

—— T RRRRPPR
——— R RRPR

e el S S

|
|
i
TOTAL OPERATING N - N °n o
CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

— ot

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis No fiscal impact anticipated

Prepared By:_ paul A. Conger Phone: 465-4338
Division: 1IAdministrativp Services Date:  3-22-83

Approved by Commissioner:
Departn:ent: . jW'Thiblir Safpty
Jl

U, Date:

Distribution:
Original to Legislative Finance

Copy tb Oftice or Management and Eudget (for Leaislature introduced bills)
Copy to Department (for Governor introduced bill:
Copy to Sponsor

Cony to Requestor (if different from Sponsor) 3/5/S
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'—\



STATE OF ALASKA
FISCAL NOTE IRevision Date: , 1983 |

REQUEST 1. FISCAL DETAIL
Bill/Resolution No.:___ SB 115 Agency Affected: Administration
Title: Indiv. Rights ot Peace Officers Program Category Affected: Cen AdminSvcs
Sponsor:Rodey, Kelly,Ray, Sturgulewski BRU, Program of Subprogram"”) Affected:

Requestor: &Kerttula Labor Relations

EXPENDITURES/REVENUES:  (Thousands of Dollars)

1

Fy 83 FY 84 FY 85 FY 86 FY 87 Fy 38
OPERATING

100 PERSONAL SERVICES

200
300
400
500
600
700

TRAVEL

CONTRACTUAL
COMMODITIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS, ETC 1

Total operating 0 0 0 0 0 0
CAPITAL 0 U U 0 o ... 0

REVENUE 0 u 0 0 0 o} 1

FUNDING:  (Thousands of Dol lars)

GENERAL FUND U 0 0 0 0 0
FEDERAL FUNDS

OTHER (Specify Source)

POS’ TIONS:

| 'OLL-T IT'E 0 0 0 0 0 0
J PART-TIME

1 TEMPORARY

IV.

SOURCE CF FUNDS TO OFFSET riZrAL IMPACT CF BILL:

WA

ANALYSIS: Attach a separdtepage”foj:.. any Analysis

Prepared By: /3'CC~™ /Cr[ "1 , 0 n 4 Phone: 465-4404
Division: Labor Rel/tions /] Date: Fiarch 31, 1783
Approved by Commissioner: Lisa Rudd "] Date: ~V/.T?

Department: Administration

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor  (if different from Sponsor) 3/8/83

7/0404-16-2/BDGSFI



ALASKA STATE LEGISLATURE

SENATE STATE AFFAIRS COMMITTEE POUCH V, JUNEAU 99811
SENATOR VIC FISCHER, CHAIRMAN (907) 465-194
April 5, 1983 Butrovich Room
3:00pni Capitol Bldg.

Members Present

Senator Vic Fischer, Chair
Senator Tim Kelly
SerTor Arlis Sturgulewski
Senator Pat Rodey

SB 27--To!1 free telephone calls

Held over pending House State Affairs Committee action on new proposal.

SB 115--Individual rights of police officers

Senator Rodey (prime sponsor) explained the provisions of the bill. He
said that police officers support the bill but that police chiefs oppose
it.

Chief Joe Ciraulo, Juneau Police Department (also representings other
police chiefs in S.E. Alaska) spoke against the bill. He felt that
having a representative of an officerpresen; at each stage of a
disciplinary hearing was unnecessary. He also opposed having to get a
search warrant to search an officer's locker.

Senator Rodey said that management policies which address some of these
problems can change over time. This bill offers uniform rights for. all
officers.

Senator Sturgulewski asked if this bill would change present policies
regarding disciplinary investigations. Chief Ciraulo answered "yes".

Senator Kelly asked if this bill would apply to only local police
departments. Senator Rodey responded that the bill would apply to all
peace officers in the state.



Senator Fischer stated that this bill requires a written complaint
pursuant to a disciplinary action and asked if that is current practice

in the Juneau Police Department. Chief Ciraulo said that he thought so.

John Strutko, an Anchorage police officer, spoke in favor of the bill.
He felt that it was a good management tool and that officers should not
have to give up their civil rights when they put on a badge.

Senator Kelly asked if there was anything in this bill which is not
already covered in the negotiated contract with the Anchorage Police
Department. Mr. Strutko stated that the provisions prohibiting
involuntary polygraph tests were not in the contract.

Richard Ross, Kenai Police Chief, spoke against the bill He felt it
would be a statutory interference with his municipal personnel system.
He felt this, system works well. He saw some merit to the polygraph
provisions.

Senator Fischer asked if police officers have full fifth amendment

rights under the present system. Mr. Ross answered "yes". Senator
Fischer then asked if officers would lose their jobs for refusing to
answer questions relating to a disciplinary investigation. Mr. Ross
said 'no".

Ed Martin, Kodiak Chief of Police, spoke against the bill. He said that
most of the procedures in this bill are now covered in current state and
federal statutory and constitutional law as well as most personnel
systems.

Hoi 1i Plooq, Attorney for the Anchorage Police Officers Association,
spoke for tne bill. She stated that current laws limiting polygraph
tests exempt police officers. She favors the use of a polygraph exam
as a hiring tool but opposes its use as an investigatory tool during
employment. She said that locker searches without permission were
probably unconstitutional. She said that the Fairbanks Police Officers
Association also supports this bill as do many officers in other
departments.

Brian Porter, Anchorage Police Chief, spoke against the bill. He said
that the bill is a special interest of the Anchorage Police Officers
Association but is not supported by other police organizations. He felt
that it was inappropriate to use a criminal law standard of pVuof in a
personnel disciplinary matter.

Senator Rodey commented that various blue ribbon commissions have
recommended approaches --imilar to this bill.

Rick Potter, an Anchorage police officer, spoke for the bill. He said
that thirteen states have similar legislation. He opposes compulsory

use of polygraphs.

Louis Bencardino, Sc. ard Chief of Police, spoke against the bill. He
said the bill would cause unneeded expenditures in overtime and other
costs.



Senator Kelly commented that he is in favor of police rights but that he
does not favor putting provisions into state law that are already
incorporated into labor contracts.

Jean Krause, President of N.E.A. Alaska, spoke for the bill. N.E.A.
believes that all employees should have full due process rights.

It was the consensus of the committee to hold the bill over.

SB 153--Punishment for obstructing a private citizen who assists a
peace officer

Senator Rodey (prime sponsor) explained the bill.

Senator Kelly moved and asked unanimous consent that the bill pass from
committee with individual recommendations. There was no objection.

SB 218--Disclosure of information

Senator Kelly asked that the bill be held over.

SB 227--Alaska Council on Science and Technology

Senator Fischer said that this bill is the product of the extensive
hearing the committee held on the sunset of the council and that it
addressed all the concerns identified at that hearing.

Senator Rodey moved and asked unanimous consent to pass the bill from
committee with individual recommendations. There was no objection.

SJR 13— Urging repeal of the Jones Act

Greg O Cleary, Maritime Trades, testified against the resolution. He
said the Jones Act is a bill of rights for American Seamen. Repeal
would affect 2000 workers.



Senator Fischer stated that the Administration has problems with the
timing of this measure. There are political problems with related
federal issues.

Greg Olsen, FOSS Alaska Lines, said that repeal would only decrease
freight rates for a short time and reduce the overall quality of
service.

The resolution was held over.

Meeting adjourned at 5:00 pm



ALASKA STATE LEGISLATURE

SENATE STATE AFFAIRS COMMITTEE POUCH V, JUNEAU 99811

SENATOR V:0 FISCHER. CHAIRMAN (907) 465H954
May 10, 1983 Butrovich Roan
3:00 p.m. Capitol Bldg.

Members Present

Senator Vic Fischer, Chair
Senator Bill Ray, Vice-Chair
Senator Pat Rodey

Senator Tim Kelly
Senator Arliss Sturgulewski

Age/xla
SB 115 Rights of Peaci- Officers
SCR 24 Competitive bidding for travel

Drunk driving and related issues (SB 61, SB 226, IB 17)

SB 115 Rights of Peace Officers

Teleconference wi th Anchorage

Hoi Ii Ploog, representing the Anchorage Police Officers Association,
testified iIn support of the cormittee substitute prepared by sta"f.

Senator Ray stated his opposition to the cannittee substitute. He felt
That this bill 1is inappropriate given the nature and responsibilities of
this type of occupation.

Officcr Sterling, Anchorage Police Officers Association, testified for
the"” committee substitute.

Brian Porter, Anchorage Chief of Police testified against the committee
substitute. He thinks it is a special interest, bill which doesn"t have
wide support.



Robert Henderson, Alaska Chiefs of Police Association, testified against
the committee substi tute.

Senator Rodey moved and asked unanimous consent to pass the bil I from
commi ttee wi th individual recommendations. There was no obje/"ion.

SCR 24— Conpetitive bidcing for travel

Senator Jan Faiks, prime sponsor, spoke for the bill. Site said that the
state travel budget is approximately $43 mi llion, 60% of which is
airfare* She sees an opportunity tor substantial savings if air travel
were subject to competitive bidding procedures.

Senator Ray was of the opinion that one of the unintended consequences
of such a change would be to drive air carriers out of the Juneau
market.

Senator Faiks stated that the federal government has successfully used
competitive bidding for travel for some years now.

Anselm Staack, Deputy Commissioner of the Department of Administration,
said that some savings should be achievable but that more study was
needed to select among the various options. In the past the state put
out requests for bids for travel and did not receive a single bid.

Senator Kelly moved and asked unanimous consent that the bill pass from
committee with individual recommendations. There was no objection.

Drunk driving and related issues (SB 61, SB 226. HE 17)

This was an informal work session to consider CSSB 61 [which is
identical to CSHB 6(Jud)] along with a series of amendnents agreed upon
by the committee. The committee was joined at the table by Gayle
Horetski, Department of Law, Peggy Berck, Pubi ic Defender Agency, Rjss
Josephson, Legislative Legal Services, and Karla Forsythe, Alaska Court
System.

Six of the proposed seven amendments were adopted by the committee (see
attached). Two other changes were considered and added to the bill.
Senator Rodey wanted to have "sobriety check points" included as a
purpose clause to the bill as he didn"t think that a letter of intent
would have enough impact. Karla Forsythe of the Alaska Court System
related the concerns of the court system about the impact of having the
license revocation hearing under the court system. She said that one of
the most important aspects of the administrative license revocation
process is the swiftness in which the hearing could be done.



She said that this hearing would bog down the court system, and that the
purpose of the actninistrative license revocation process would not be
accomplished. She suggested that the hearing be done administratively
under the Department of Public Safety. The committee agreed to putthe
administrative under the Department of Rjblic Safety.

Some questions were raised about the impoundment provision that was in
the original HB 6. Senator Rodey agreed to look into impo brent and

come back to the committee with conclusions about its feasa* lity.

The meeting adjourned at 5:12pm.



POSITION PAPER
SENATE BILL'115

This bill would provide, in great detail, individual rights for peace
officers facing investigation which might lead to criminal action or civil
liability, discipline, or "punitive action”. Areas dealt with include written

complaints, scheduling and conduct of interrogations, transcripts and record-
ings, polygraphs, personnel files and the right to representation or assistance.

We oppose this bill. Peace officers by definition are public employees,
with rights to collectively bargain. Much of this bill deals with "personnel
policies affecting the working conditions of employees” [AS 23.40.250(7)], which
are subject to collective bargaining. In one State employee bargaining unit,
extensive negotiations have occurred on the subjects addressed by the bill, and

agreement has been reached on most of them (see Article 7 of the attached
contract).

Prepared by: Approved by:

Division of Labor Relations

Date

7/0323-08-4/BDGSFi



LETTER OF UNDERSTANDING #1
between
STATE Cc ALASKA
and
PUBLIC SAFETY EMPLOYEES ASSOCIATION

Re: ARTICLE 7

It is understood and agreed between the parties that the provisions of
Article 7 do not necessarily apply to all situations or incidents which may
result in the discipline of a member of the bargaining unit. The Employer may
immediately discipline any member if the Employer, after considering the
circumstances of each individual case, deems it necessary that prompt disci-
plinary action be administered. When it becomes necessary for the Employer to
initiate disciplinary actions against any member, such actions shall be
administered in a fair and impartial manner, with due regard for the circum-
stances of the individual case.

Article 7 shall apply only to investigations or interrogations of a
member conducted by the Commissioner or'his authorized representatives, and
which is for the purpose specified in Section 1(d). The Article shall not
apply to cormnications between the member and his/her present chain of
command (up tc and including the level of Detachment Commander), unless such

communicat’ons are a direct result of an administrative investigation author-
ized by the Commissioner.

It is further agreed that information which is obtained in the course of
a criminal investigation of a member may be used in the disciplining of a
member, whether or not an administrative investigation has been conducted.
However, any discipline resulting from the use of such information must meet
the test of just cause, and the member shall be entitled to Association
representation in any meetings between the Employer and the member regarding
discipline which has, or is to be, administered.

Article 7, Section I(m), shall mean that no more than two (2) Association
representatives may be present at such interviews.

This Letter of Understanding will be effective from January 1, 1983
through December 31, 1983, after which the Agreement language once again will

become the sole authority of the collective bargaining application of this
procedure.

Commissioner of Administration

State of Alaska”, 25//7-; Public Safety Employees Association
Date: ™ ’ T Date: /Zf%S

/

0124-01/PSEAl/dilr



LETTER OF UNDERSTANDING US
BETWEEN
STATE OF ALASKA
AND
PUBLIC SAFETY EMPLOYEES ASSOCIATION
Re: ARTICLE 38

It is understood and agreed between the parties that, except as it is
modified by the attached Letters of Understanding, the 1982 Agreement shall be
extended and shall remain in effect from January 1, 1983 until December 31,

1583. Except for this modification of effective dates, all existing terms of

Article 38 shall remain in effect during the period from January 1, 1983 until

December 31, 1983.

Cc/mmissioner of Administration

Spokesperson
Public Safety Employees Association

Attachments: Letter of Understanding #1, Re: Article 7
Letter of Understanding#2, Re: Article 15, Section 2

Letter of Understanding#3, Re: Article 15, Section 11
Letter of Understanding#4, Re: Article 20

6/0124-05/PSEAL/dIr



CITY CF KB\AI

"Gil QcufUtal of Alaska"

P. O. BOX 580 KENAI. ALASKA 9961 1
TELEPHONE 283 7535

February 22, 1983

Kenai Police Department
P. J. Box 3173
Kenai, Alaska 99611

The Honorable Vic Fischer
ALASKA STATE SENATE

Pouch V

Juneau, Alaska 99811

Dear Mr. Fischer:

Tilis letter is submitted to request that you oppose the enactment of Senate Bill
115. This Bill should not be enacted into law for the following reasons:

1. Proposed Sec. 18.65.530: Peace officers presently have all rights of any
other citizen when accused under law in a criminal action.

2. Proposed Sec. 18.65.531-33: Most of the legislation iIn these sections is,
or should he dealth with through municipal personnel ordinances. Enactment
of a special Stale Law that supercedes Municipal Ordinances for one class
of employee, peace officers, would appei.r unnecessary, and even divisive
to each municipalities personnel system.

3. Proposed Sec. 18.65.531(9): In the matter of Polygraph examinations the
police officer 1is presently treated substantially different than other
citizens as amatter of law. Is It not Justifiable through that in this
one area that the greater benefit of society is placed ahead of the in-
dividual righLs of the officer? This in view of Lhe responsibilities and
authorities of a police officer, and the Importance of credibility in the
law enforcement function.

A.  Proposed Sec. 18.65.531(11): in contrast, this section provides a 'right”
that Is beyond that provided to any other governmental wo leer or worker
In private industry. Patrol cars, desks, and other assigned 'space™ would
no longer he Lhe property of tlie agency, for purposes of compliance Inspec-
tions and review on which administrative actions could be taken, but would
become the protected private space of the employee.

This Bill attempts to address < problem that may exist primarily In rumor and con-
Jecture. If In fact it is a reaction to specific incidents, it is submitted they
bave been isolated and should not be tiie subject of Statuatorv over kill. On the



Re: Senate Bill 115
February 22, 1983 - Page two

other hand, Statuatorv enactment of some of the "rights" could be counterproductive
to law enforcement in the State of Alaska. In extreme applications it could prevent
effective handling of occasional police misconduct. This would eventually erode
public confidence in law enforcement iIn our State.

Respectfully,

£-1,
Richard "A. Ross
Chief of Police
Kenai Police Department

RAR/ga



SENATE STATE AFFAIRS
STANDING COMMITTEE
April 19, 1933
3:00 p.in.

Members Present-: Senator Vic Fischer, Chair
Senator Tim Kelly
Senator Pat Rodey
Senator Arliss Sturgulewski
Senator Bill Ray

COMMITTEE CALENDAR

SB 115 Amended Title: An Act relating to
individual rights of peace officers.

SB 57 Amended Title: An Act Limiting the
adjustment of retirement benefits; and
providing for an effective date.

SB 59 Amended Title: An Act relating to
government int .rests in intellectual work
products developed at the expense of the
state.

SB 137 Amended Title: An Act requiring public
officers and employees who engage in
lobbying to comply with the regulation of
Lobbying Act (AS 24.45); and providing for
an effective date.

IIB 142 Amended Title: An Act making a special
appropriation to the Department of Commerce
and Economic Development for payment as a
grant lditarod Trail Committee Inc. for
expenses of conducting 1934 Iditarod Sled
Dog Race; provide effect, date.

WITNESS REGISTER

Terry Cramer, Administrative Assistant

Blue Ribbon Commission on Stale Personnel

Pouch YG, Juneau, AK 99811

465-4442

Position Statement: Testified on SB 57 and SB 59.

Ken Humphries, Director

Division of Retirements and Benefits
Department of Administration

Pouch C, Juneau, AK 99811

Phone number not given

Position Statement: Opposed the bill.



Stan Moberly

Department of Fish and Game

P.O. Box 3-2000

Juneau, AK 99801

465-4160

Position Statement: Testified in support of SB 59.

Representative Ron Larson

Alaska House of Representatives

Pouch V, Juneau, AK 99811

465-3727

Position Statement: Testified on HB 142.

Chris Noah, Executive Director

Council on Science and Technology

Pouch CV, Juneau, AK 99811

465-3510

Position Statement: Testified on SB 59.

Lee Powelson

APEA

340 North Franklin

Juneau, AK 99801

586-2334

Position Statement: Testified on SB 59.

Greg Young

Private Citizen

9719 Trapper's Lane

Juneau, AK 99801

789-2639

Position Statement: Testified against the bill.

Dale young

Private Citizen

9720 Trapper's Lane

Juneau, AK 99801

789-0740

Position Statement: Testified on SB 59.

Sandy Stone

Senator Faiks' staff

Pouch V, Juneau, AK 99811

465-3770

Position Statement: Testified in favor of SB 137.

PREVIOUS ACTION

SB 115 Please refer to Senate State Affairs
Committee minutes dated 04/05/83.

SB 57 Please refer to Senate State Affairs
Committee minutes dated 02/08/83.

-



SB 59

SB 137

HB 142

There is no previous action to report on
this bill in the Senate State Affairs
Committee.

Please refer to Senate Finance Committee
minutes from 04/05/83. Please refer to
Senate State Affairs Committee minutes dated
03/29/83.

Please refer to House Labor and Commerce
committee minutes from 03/11/83 and
04/07/83. Please refer to House Finance
Committee minutes from 03/23/83. There is
no previous action to report on this bill in
the Senate State Affairs Committee.

ACTION NARRATIVE

TAPE# 1, 04/,9/83, SIDE 1

Recording
Number 000

Number 001

Number 048

Number 103

Number 170

The meeting of the Senate State Affairs
Committee was called to order at 3:00 p.m.
by Chair Vic Fischer with all member
Senators present.

SB 57 was brought before the committee.

Terry Cramer, Administrative Assistant to
the Blue Ribbon Commission on State
Personnel, testified that generally changes
in the proposed committee substitute are
appropriate.

Ken Humphries, Director of the Division of
Retirements and Benefits, is opposed to the
bill. He proposes a second committee
substitute. He feels that current
procedures for board review and waiver of
overpayments is adequate, lie thinks that
persons who receive a waiver for an over-
payment should be required to show that they
did not have reasonable knowledge of the
overpayment. He also thinks the retirement
board should be able to review these cases.

Senator Ray disagrees with Mr. Humphries.
This bill is designer to correct
shortcomings of the itirement boards. He
related an example someone wWho was
unfairly treated b, the system. He thinks
it is necessary to put these changes into
statute.



Number

Number

Number

Numnjr

Number

Number

Number

Number

Number

Number

Number

Humber

Number

Number

240

253

462

470

578

596

000

001

201

252

285

Senator Kelly thinks that people who receive
overpayments have the obligation to notify
the state.

Chair Vic Fischer asked about people who
have no knowledge that they are being
ove”oaid.

General discussion between Senator Ray and

Mr. Humphries concerning the history of the
retirement boards and solving these problems
in good faith.

Senator Sturgulewski moves and asks
unanimous consent to adopt the committee
substitute submitted by Mi. Humphries.
There was no objection.

Senator Rodey moves to pass the bill with
individual recommendations. There was no
objection.

SB 59 was brought before the committee.
Terry Cramer testified in support of the
bill. She gave a general explanation of the
bill.

Senator Ray supports the bill.

Stan Moberly, Director of the F.R.E.D.
Division of the Department of Fish ~nd Gare
testified in support of SB 59.

BEGIN SIDE 2, TAPE 1
Testimony by Stan Moberly continues.

HB 142 was brought before the committee.
Representative Ron Larson gave a summary of
the bill. Senator Ray moved to take up the
committee substitute. Senator Ray iloved to
pass the bill out of committee with
individual recommendations. There were no
objections.

Testimony on SB 59 continued. Chris Noah,
Executive Director of the Council on Science
and Technology, testified that the council
has no problem with the bill.

Lee Powelson of APEA testified as to APEA's
written statement.

Chair Vic Fischer doesn't agree wiih the



Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

311

375

435

001

050

288

426

448

sweeping APEA statement.

Senator Ray agrees with Senator Fischer. He
thinks anything developed on government time
should belong to the state.

Greg Young, representing himself, testified
against the bill. He doesn't like the
waiver system in the bill.

Senator Ray disagrees with the previous
witness.

Dale young, representing himself, said he
supported Stan Moberly's testimony. He
thinks the idea of giving an incentive to
innovators is a good idea.

Senator Ray disagrees with the idea that
state employees who develop innovations on
state time should own the innovations.

TAPE 2, SIDE 1
Discussion continues on SI3 59.

Senator Sturgulewski wants to encourage
innovation.

Senator Rodey thinks that the problem is
managerial ,n nature.

SB 137 was brought before the committee.
Senator Faiks had a proposed committee
substitute. Sandy Stone of Senator Faiks’
staff gave a summary of ttie CS. There was a
discussion of the committee substitute. One
of the high points of the discussion was
that only elected municipal officials would
have to file with APOC as lobbyists. Chair
Vic Fischer said that one thing that could
bo done would be to insert "appointed”
instead of "elected".

Senator Ray moved to adopt the committee
substitute aid he moved the committee
substitute out of committee with individual
recommendations.

The committee meeting was adjourned at 4:30.



SENATE STATE AFFAIRS
STANDING COMMITTEE
Teleconference
May 10, 1983
3:00 p.m.

Members Present: Senator Vic Fischer, Chair
Senator Bill Ray
Senator Pat Rodey
Senator Tim Kelly
Senator Arliss Sturgulewski

COMMITTEE CALENDAR

SB 115 Amended Title: An Act relating to individual
rights of peace officers.

SCR 24 Amended Title: Relating to competitive
bidding for travel.

Drunk Driving and Related Issues (including
SB 61, SB 226, aud HB 17)

WITNESS REGISTER

Hoi 1i Ploog

Anchorage Police Officers Association

Address and phone not provided

Position Statement: Testified in support of the proposed
committee substitute for SB 115.

Officer Sterling

Anchorage Police Officers Association

Address and phone not provided

Position Statement: Testified for the CS for SB 115.

Brian Porter, Police Chief

Anchorage, AK

Address and phone not provided

Position Statement: Testified against the CS for SB 115 as a
special interest bill.

Robert llenderso'i

Alaska Police C.iiefs Association

Address and phone not provided

Position Statement: Testified against the CS for SB 115.

Senator Jan Faiks

Alaska State Senate

Pouch V, Juneau, AK 99811

465-3770

Position Statement: Explained the history of SCR 24.



Anselm Staack, Deputy Commissioner
Department of Administration

Pouch C, Juneau, AK 99811

465-2200

Position Statement: Testified on SCR 24.

Gayle Horetski

Department of Law

Address and phone not provided

Position Statement: Testified on drunk driving and related
Issues.

Peggy Berck

Anchorage Public Defender Agency

Address and phone not provided

Position Statement: Testified on drunk driving and related
issues.

Karla Forsythe

Court System

303 K St., Anchorage, AK

264-0634

Position Statement: Testified on drunk driving and related
issues.

Russ Josephson

Legislative Legal Services

Address and phone not provided

IXPSIxTestified on drunk driving and related issues.

PREVIOUS ACTION

SB 115 Please refer to Senate State Affairs
Committee minutes dated 04/05/83 and
04/19/83.

SCR 24 There is no previous action to report on
this bill.

The Topic "Drunk Driving and Related Issues"

was heard in the Senate State Affairs

Committee on 04/07/83, 04/09/83, 04/11/83,
04/12/83, 04/26/83, 04/28/83 and 05/05/83.

ACTION NARRATIVE

TAPE// 1 for 05/1.0/83, SIDE 1

Recording

Number The 05/10/83 Anchorage Teleconference
meeting of the Senate State Affairs

Committee was called to o>'der at 3:00 p.m.

by Chair Vic Fischer with all member



Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

001

022

126

133

168

201

240

273

297

360

382

403

429

439

senators present.
Senate Bill 115 was brought before the
commi ttee.

Hoi 11 Ploog of the Anchorage Police Officers
Association testified that that organization
supports the proposed committee substitute.

Senator Ray does not support the CS.

Officer Sterling, Anchorage Police Officers
Association, testified for the CS.

Brian Porter, Anchorage Police Chief,
testified against the CS as a special
interest bill.

Robert Henderson, Alaska Police Chiefs
Association testified against the CS.

End of Teleconference portion of the Senate
State Affairs Committee meeting.

Senator Rodey moves to pass Senate Bill 115
with individual recommendations. There were
no objections. SCR 24 was brought before
the committee.

Senator Jan Faiks explained the history of
SCR 24. 43 inillio; dollars was paid for
state travel. 60 percent is airfare. There
is a chance for substantial savings. AS
37.05.230 now requires competitive bids, but
Labor and Commerce didn"t think a bill was
required. Senator Faiks thinks the
Administration needs encouragement.

Senator Ray said this would be useful for
Anchorage. In Juneau it could drive one air
carrier out and turn Juneau back into a 1
a:rline place.

Senator Faiks said it won"t do that, It
would be on a route by route basis.

Senator Ray thought Senator Faiks answer
was too simplistic.

Senator Faiks explained that no other state
travels like Alaska does. The Federal
government has been doing this for years
successfully.

Senator Kelly supported the bill



Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

444

464

508

540

550

560

647

670

699

711

735

758

773

Senator Ray was compelled to ansv/er as there
was a snide personal attack on him. Having
the state buy an airplane turred out to be a
bad 1idea.

Senator Sturgulewski asked what would happen
if all business went to one carrier.

Senator Kelly commented on competition.
There 1is something wrong with the market
intervention approach.

Senator Faiks stated that she®s interested
in saving the state dollars.

Senator Ray said that this 1is penny wise and
pound foolish.

Anselm Staack, Deputy Commissioner of the
Department of Administration, said that
there are some savings that should be
available. They have gathered much
information. They already have statutory
authority. Possible options are: 1. An
exclusive use contract with airlines. A bid
went out but there was no response. 2.
Contracts with a travel agency. 3. Direct
negotiations with airlines. 4. A state
established travel agency.

Mr. Staack stated that their recommendation
is that they would have no objection to the
resolution.

Senator Sturgulewski asked whether they were
going to try to isolate negative “ffects.

Mr. Staack said that there are methods of
doing this.

Senator Ray said the Department of
Administration should study who should stay
home.

Mr. Staack said that if carriers are willing
to give these discounts, they should give
them to us.

Senator Ray commented that Southeast Alaska
has long subsidized the travel of Anchorage.

Senator Kelly moved the bill out with

individual recommendations with no
objections.

-4-



Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

793

803

842

855

857

877

000

001

092

174

202

290

33P

382

395

The topic "Drunk Driving and Related Issues"
was brought before the committee. Chair
Fischer stated that amendments have been
drafted to meet problems.

There ensued a discussion of the future
course of the Senate and House bills.

Senator Ray leaves the meeting as this will
be coming to the Judiciary Committee.

Chair Fischer says that the committee of
first referral should pass out a bill in its
best shape.

Chair Fischer says we could hold off until
HB 6 and 17 have received action.

Senator Sturgulewsik explains that this is
her only chance at this and she would like
to work on it.

BEGIN TAPE 2, SIDE 1

Witnesses join the committee at the table:
Gayle Horetski, Peggy Berck, Karla Forsythe,
and Russ Josephson. The committee is
working from a document comparing bills.

Gayle Horetski explains the Committee
Substitute.

Senator Sturgulewski questions the idea of
administrative hearing by the issuing
agency.

Karla Forsythe referrs to the model act
which has administrative appeals. She said
there is a long delay in calendaring
hearings and doing administrative accounts.
They need new judges.

Senator Sturgulewski agrees to take
administrative part for lisencing
revocations.

Ms. Horetski continues to explain the CS.

Senator Sturgulewski asks if 15 years is too
long if a person is rehabilitated.

Senator Fischer said that he would go along
with it.



Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

Number

406

460

520

590

629

803

877

000

001

023

130

135

181

101

209

231

275

276

348

The committee reaches a consensus on 10
years.

Senator Kelly asks about removing "reckless
driving” from the bottom of Page 5. Ms.
Horetski says she will get back to the
committee with the information.

Ms. Horetski continues.

For consistency, all times should be ten
years.

Amendment to POT number 7.

Chair Fischer brings up a substitute
amendment for a section in the CS.

Senator Kelly asks if they"ve gotten away
from probable cause. The answer IS yes.

BEGIN TAPE 3, SIDE 1

Discussion on page 1? section 15.

Discussion on section 16 regarding a penalty
for breath test refusal. This is changed to

10 years.

Discussion on section 17, conforming
amendment.

Discussion on section 18, forfiture.

David Dye, Aid to Senator Fischer, asks who
has liabilities for impounded vehicles.

Ms. Horetski explains that the entity
seeking forfiture has liability.

Senator Rodey asks whether forfiture should
be on a first offense and received no
positive response.

Discussion on amendments on forfiture,
number 1, fine coiling.

Chair Fischer: forget tins.
Discussion on open containers.

Discussion on treatment, amendment number 3.
No oojection.



Number

Number

Number

Number

Number

Number

Number

Number

380

408

433

438

496

520

566

588

Ms. Horetski explains the amendment number
4. It is adopted.

Discussion on amendment 5, recommended by
the Department of Law.

Discussion on amendment 6. This was dealt
with before.

Discussion on amendment 7. This was put in
to take a further look at it.

The proposed letter of intent is brought up.
It is riot taken up. Senator Rodey suggests
putting statutory intent language in.

Chair Fischer asks why impoundment was
changed. Gayle Horetski said that a
conflict between statutes made problems.

Chair Fischer asks if Senator Rodey would
work on impoundment.

The meeting is adjourned at 5:12 p.m.






SENATE JUDICIARY
STANDING COMMITTEE
March 18, 1983
9:30 a.m.

Members Present: Senator Joe Josephson, Vice Chairman
Senator Dick Eliason
Senator Fritz Pettyjohn

Members Absent: Senator Bob Ziegler
Senator Bill Ray

COMMITTEE CALENDAR

SB 121 Amended Title: "An Act authorizing capital
punishment, classifying murder in the first
degree as a capital felony, and establishing
sentencing procedures for capital felonies
establishing sentencing for capital
felonies.™

WITNESS REGISTER

Lynn Allingham, Attorney

510 L Street, Anchorage, Alaska 995C

276-5121

Position Statement: Testified against SB 121.

Kenneth Anderson

9101 Brayton Drive, #303, Anchorage, Alaska 99507
No phone provided.

Position Statement: Testified in support of SB 121.

John Angel 1, Professor

3211 Providence Drive, Justice Center
University of Alaska, Anchorage

Anchorage, Alaska 99538

786-1810

Position Statement: Testified against SB 121.

Murphy Archibold

r-"-<W. 6th, #10

Anchorage, Alaska 99508

277-8291

Position Statement: Testified against SB 121.

Robert Burk

Private citizen

705 N. Street, #1

Anchorage, Alaska 99501

278-1970

Position Statement: Testified against SB 121.



Burton Carney, member

Moral Majority

9101 Braytori Drive, Anchorage, Alaska 99507
Nc phone provided.

Position Statement: Testified for SB 121.

Doug Elliot

Private citizen

1107 W. 7th, Anchorage, Alaska 99501

No phone provided.

Position Statement: Testified against S3 121.

Tim Ewell, Executive Director

Moral Majority

P.0. Box 1779, Anchorage, Alaska 99510
No phone provided.

Position Statement: Testified for SB 121.

Dana Fabe

Public Defender

716 W. 4th, Suite 500, Anchorage, Alaska 99501
279-7541

Position Stat”ent: Testified against SB 121.

Dr. John Garvir

1200 E. 27th Avenue, Anchorage, Alaska

No phone provided.

Position Statement: Testified againsi SB 121.

Carolyn Glover, representing

Her husband

9101 Brayton Drive, Anchorage, Alaska

No phone provided.

Position Statement: Testified in support of SB 121.

Lewis Gordon, Attorney and Co-founder

Amnesty International

510 L. Street, Suite 312, Anchorage, Alaska 99501
276-4331

Position Statement: Testified against SB 121.

Nancy Gordon, Attorney

Alaska ACI.U

330 L. Street, Suite 121, Anchorage, Alaska 99501
274-8711

Position Statement: Testified against SB 121.

John Havelock, Director of Legal Studies
University of Aleska, Anchorage

3211 Providence Drive, Justice Center
Anchorage, Alaska 99508

786-1810

Position Statement: Testified agaisnt SB 121.



Michael Haidt

Citizen

9191 Brayton Di"ve, Anchorage, Alaska 99507

No phone provided.

Position Statement: Testified in support of SB 121

Karla Huntington

819 Delaney Street, Anchorage, Alaska 99501
272-9431

Position Statement: Testified against SB 121.

John S. Jacobson

Moral Majority

9191 Brayton Drive, Anchorage, Alaska 99507

No phone provided.

Position Statement: Testified in support of SB 121

Mark Johnson, Senior

West High School

1135 Medfra, Anchorage, Alaska 99501

278-9925

Position Statement: Testified against SB 121.

Therese Jones

Citizen

9101 Brayton Drive, Anchorage, Alaska 99L07

No phone provided.

Position Statement: Testified in support of SB 121

Jon Katcher, Public Defender

716 W. 4th Avenue, Anchorage, Alaska

No phone provided.

Position Statement: Testified against SB 121.

Linda Kingkade

On behalf of Judy Zimicki

P.0. Box 100804, Anchorage

272-6474

Position Statement: Testified against SB 121.

David Liddington

Moral Majority

P.0. Box 2760, Anchorage, Alaska 99510
No phone provided.

Position Statement: Supported SB 121.

Branc McGee, Attorney

c¢/o Young & Sanders

500 L Street, Suite 400, Anchorage, Alaska 99501
1 2-3538

Position Statement: Testified agaisnt SB 121.

Steve Moore, Father
Archdiocese of Anchorage



392S Reka Drive, Anchorage, Alaska 99508
338-7898
Position Statement: Testified against SB 121.

John Murtagh, Attorney
No information provided.
Position Statement: Testified against SB 121.

Dichard Phillips

Moral Majority

9101 Brayton Drive, Anchorage, Alaska 99507

No phone provided.

Position Statement: Testified in support of SB 121.

John Richards

Moral Majority

528 F. Street, Anchorage, Alaska

No phone provided.

Position Statement: Testified in support of SB 121.

Walter Share, Attorney

401 K. Street, Anchorage, Alaska 99501
279-0801

Position Statement: Testified against SB 121.

Sylvia Short, Attorney

Area Coordinator of Unitarian Council

705 W 47th, Anchorage, Alaska 95503

562-4992

Position Statement: Testified against SB 121.

George Steinberg

Moral Majority

9101 Brayton Drive, Anchorage, Alaska 99507

No phone provided.

Position Statement: Testified in support of SB 121.

John Suddock, Attorney

Alaska Academy of Trial Lawyers

425 G. Street, Anchorage, Alaska 99501
276-1130

Position Statement: Testified against SB 121.

Robert Wagstaff, Attorney

912 W. 6th, Anchorage, Alaska 99501

277-8611

Position Statement: Testified against SB 121.

Phillip Weidner

Moral Majority

No information provided.

Position Statement: Testified in support of SB 121.

Cecilia voung



Moral Majority

3026 Alder Circle, Anchorage, Alaska

No phone provided.

Position Statement: Testified in support of SB 121.

Ron Zobel, Attorney

425 G. Street, Anchorage, Alaska 99501
276-2713

Position Statement: Testified against SB 121.

PREVIOUS ACTION

SB 121 Please refer to Senate Judiciary Committee
minutes dated 02/14/83, 03/14/83.

ACTION NARRATIVE

TAPE//1 for 3/18/83, SIDE 1.

Recording

Number 000 The meeting of the Senate Judiciary
Committee was called to order at 9:30 a.m.
on the fifth floor of the court building
located at 303 K street, Anchorage, with
member Senators Josephson, Eliason, and
Pettyjohn present. Senators Ray and Ziegler
were absent.

The following individuals, most if not all
of whom are members of or affiliated with
the Moral Majority of Alaska, testified in
favor of the SB 121. Tim Ewell, Executive
Director of the Moral Majority of Alaska,
who stated among other things, that "God
doesn"t change, He gives you different ways
to be saved". Cecilia Young, John S.
Jacobson, Burton Carney, George Steinberg,
Kenneth Anderson, David Liddington, Carolyn
Glover, Michael Haidt, Therese Jones, and
Richard Phillips all testified in support of
SB 121.

The following individuals testified against
SB 121.

Tim Stearns, an attorney representing
prisoners in the pending Cleary litigation,
who focused on the lack of objective
standards in SB 121 as presently drafted.

John Katcher, a public defender, testified
against SB 121.



Linda Kingkaid testified on behalf of Judy
Zimicki, a private citizen.

Dr. John Garvin, a member of the United
Methodist Clergy and a Social Worker,
testified against SB 121.

Dana Fabe, Public Defender, who focused on
the cost of implementing SB 121.

Robert Wagstaff, an attorney who focused on
having to deal with the reality of death as
a human being.

Brant McGee, an attorney and life-long
Anchorage resident. Ron Zobel, an attorney
who cited a law review article by Jack
Greenberg, (91 vale L.J. 908).

John Havelock, the Director of Legal

Studies, University of Alaska/Anchorage, and
former state Attorney General, whose
statements included the following: This bill
is basically a "dud" and no one will ever be
executed under it because it is very poorly
drafted and leaves open many crucial
constitutional and interpretive questions.

SB 121 promised what it just can"t deliver
and poses an endless series of headaches;

SB 121 will have a serious, adverse impact
on racial relations;

SB 121 confuses charging elements and
sentencing factors;

SB 121 establishes false standards incapable
of being measured, and there are a number of
mitigating factors;

Constitutional 1issues are raised by the fact
that SB 121 utilizes factors as part of its
sentencing procedure that other states use
as elements of the crime itself;

An analysis of first degree murder
convictions in Alaska in the past ten years
should be made.

Lynn Allingham, an attorney who stated that
the death penalty is simply barbaric.

Lewis Gordon, an attorney, co-founder and



local leader of Amnesty International
testified against SB 121.

John Angell, a professor at University of
Alaska/Anchorage and the Director of Justice
Center who stated that the American
Psychiatric Association opposes capital
punishment because it"s counter productive.

Nancy Gordon, an attorney member of the
Alaska ACLU testified against SB 121.

Walter Share, an attorney who specializes in
criminal appeals testified against SB 121.

Murphy Archibold, an attorney who testified
against SB 121.

John Suddock, an attorney appearing on
behalf of the Alaska Academy of Trial
Lawyers.

Father Steve Moore, on behalf of the
Archdiocese of Anchorage testified against
SB 121.

Robert Burke a private citizen testified
against SB 121.

Sylvia Short, an attorney and the Area
Coordinator for the Unitarian Council
testified against SB 121.

Mark Johnson, a senior at West High School

in Anchorage, who had two main objections to
SB 121, its cost and the danger that a
mistake will be made and an innocent person
will be executed.

Roger Miller, a private citizen whose main
message was that "we must codify blood
revenge".

John Murtagh, an attorney in private
practice specializing in criminal matters,
who focused on a number of defectsand
ambiguities 1iIn the present bill.

John M. Richards testified againstSB 121.
Karla Huntington testified againstSB 121.

Doug Elliot testified against SB 121.



Phillip Weidner testified against SB 121.

The meeting broke for lunch between noon and
1:30 p.m. with adjourned at 4:26 p.m.



March 18, 1983

My name 1is Judy Zimicki. My address is SRA 4007-A, Anchorage,
AK., 99502. I represent myself today as a citizen concerned
about the degrading effect that the death penalty would have
on the moral fTabric of our society.

In January, 1977, a 10 year moratorium on capital punishment
ended with the execution of Gary Gilmore in response to a
rapidly rising crime rate and, maybe more importantly, the
resultant dramatic increase in the fear of crime. The result
Is an institution of death at the hands of the state for

certain types of homicide.

The strength of the cry for the death penalty can be directly
correlated to specific events. In our state, the Meach killings
last year brought close to home for all Anchorage residents

the grim reality of murder. And, more recently, the seemingly
calculated cold-blooded McCarthy killings bring out our

animal instincts with a desire to kill, literally, a person

who could commit suchacts.

But the institution of the death penalty is much more than an
emotional reaction. When capital punishment is legalized, the
effects are profound and subtle, and still unknown,

o
The most common argument for the death penalty is deterrence.
There seems to be no statistics to back this claim. The
only, study since 1945 that supports the deterrenceargument
was released in 1975 by an economist named Isaac Erlich.
Review of his economic models immediately put his methodology

under fire by both critics and proponents of capital punishment.

A look at some statistices may be helpful here. In 1033, the
homicide rate in the LYiited States was 9.7 murders per 100,000
people. During the 1930"s executions averaged 150 per year.
Through the post war years of 1945-60, the homicide rate
fluctuated with a maximum n 6.4/100,000. In 1960, there
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were 4.7 murders/100,000/ Executions at this time of relatively

low homicide rates, however were down to an average of 24 per
year, only 16% of the 1930"s execution rate.

By 1973, the homicide rate had climbed to 9.4 and it currently
rests at 9.8/100,000. Reasons offered to explain the high
rate include such diverse factors as economic hard times (ana-
logous to the 30°s), the increased availability of hand-guns
and the 'coming-of-age'"™ of the post-war baby boom. Looking
at other countries, England, and abolitionist stats, has a
homicide rate of 1.1 while Japan, which practises capital
punishment, has a rate of 1.C/100,000.

#
The moral argument against the death penalty 1is harder to
express. In a few words, the state does not have a right to
kill, no matter what heinous act someone has committed.
Violations of human rights by individuals do not give the
State a right to violate human rights. The United States is
held up worldwide as an example of guaranteed civil liberties.
The reinstitution of the death penalty in the United Stoites is
thus viewed as the first step iIn lessening of these rights and
may promulgate executions elsewhere in the world. We Wcitch
with horror and disgust news repox"ts of abuses of state power
in other countries in the name of fighting terrorism or
maintaining state stability. How, then, can we justify State
murder iIn our own country in the name of reducing crime? And
shouldn®t we question the subtle negative effect state-
sponsored murder might have by serving as an example of what
to do when we think a wrong has been committed?

Let us look briefly at the number of criminals that would be
considered for capital punishment in Alaska. In 1980, a
review of felony sentences by the Alaska Judicial Council
detei"mined that 1.04% (or 5/481) sentences in urban courts
were for first degree murder. During the same period, no
first degree murder senten”™as were recorded in the 372

rural location felony sentences. Therefore, statewide, Tfirst
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degree murders in 1980 accounted for 5/853 or just’under one-
half of one percent of felony sentences. In light of the moral
questions mentioned above, is the institution of capital
punishment for such a small percentage of felonies worth
risking the uncertainties, biases, cost and moral degrecation?

My final point today addresses®the fear of crime which |
mentioned earlier as one of the prime factors in the cry for
the reinstitution of the death penalty. Crime is a frightening
aspect of our daily lives, and the fear grows whenever we

read a repo: t of a burgulary, murder or rape situation in
which the victim could have easily been ourselves or someone

close to us.

As legislators and leaders in the State, you should be directing
your efforts to the improvement of the criminal justice system
and to the identification of and elimination of the social
conditions that foster crime and unrest in our state. Capital
punishment is not the answer. It is not a deterrent to crime
and thus will not affect the crime rate nor ease our fears.
Peinstitution of the death penalty in Alaska is only a symbolic
and ineffective gesture of retribution. As such, instead of
deterring crime, capital punishment would offer a false sense

of security and ultimately delay any more positive measures.

Thank you for the opportunity to testify today.
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TESTIMONY ON THE DEATH PENALTY

Dana Fabe, Public Defender, March 18, 1983

There are many ethical and moral reasons for not adopting
the death penalty. The state is legitimizing the premeditated
killing of humans. The death penalty is most often racially
and economically discriminatory in its application. Innocent
people can be killed by mistake. The death penalty does not
act as a deterrent and in fact has a brutalizing iImpact on a
community or society as a whole.

I oppose the death penalty for these reasons and many
more. However, |1 would like to take my time for testifying
to address the costs of implementing this bill, focusing or
the costs of defending a death penalty case.

IT this death penalty bill iIs enacted, representation
of the poor iIn death cases must be adequate. This iIs due to
the possibility that an innocent person might be killed by
mistake. Some degree of mistake i1s of course a potential
problem in all criminal cases. But in non-death cases, the
system stands ready to correct those mistakes when they become
known. An execution can never be corrected.

Due to these considerations, the processing of a death case
iIs much more complex and expensive then other criminal

cases. Not only are extraordinary amounts of attorney time
and substantial expert fees necessary in the guilt phase of
a trial, but the penalty phase, iIn which a jury determines
whether or not to put a person to death, takes on tremendous
significance. This penalty phase requires extensive attorney
preparation, the use of psychiatric experts and family and
friends from out of state, and other necessary expenditures.

Finally, even after the death penalty has been imposed, the
procedures in death penalty cases are lengthy and time
consuming. After the guilt and penalty phases of a case,
the following procedures would be routinely necessary:

(@O Appeal of conviction to the Alaska Court of Appeals.
() Petition for Hearing to the Alaska Supreme Court.

(©)) Automatic sentence review by Alaska Supreme Court.

(@ Writ of certiorari to the United States Supreme Court.

(©)) Post-conviction relief proceedings in state court.

®) Appeal of post-conviction relief proceedings in the
Court of Appeals.
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() Petition for Hearing of post-conviction re.\ilef proceedings
to the Alaska Supreme Court.

(B Writ of certiorari to the United States Supreme Court.

(© Petition for Writ of 1-labeus Corpus in the Federal District
Court.

(10) Appeal to the United States Court of Appeals.

(11) Rehearing iIn the United States Court of Appeals.

(12) Wwrit of certiorari to the United States Supreme Court.
(13) Commutation applications to executive branch.

(14) Emergency stays to the United States Supreme Court.

The Public Defender Agency estimates that it would cost approxi-
mately 3.5 million dollars next fiscal year to defend the
estimated number of capital cases which would be assigned to
this statewide agency. The figures in this Tfiscal note are
based on the number of cases which would have qualified

under the bill as capital cases which were handled by this
agency during Fiscal Year 1982. This agency handled 30

first degree murder cases which would qualify as capital

cases under this bill. The specific figures were arrived at

as fTollows:

(O Personal services. This agency is currently 11.5
attorneys short of the LEAA standards for the maximum number
of cases to be handled by an attorney to ensure competent
representation when no death penalty cases are involved.
Death penalty cases take substantially more attorney time
than other cases. For example, the Florida Legislature has
adopted standards which permit an attorney to handle no more
than 8 death penalty trial cases per year, or 5 death penalty

appeal cases per year. For comparison, the LEAA figures are
150 non-death felonies or 25 appeals a year. Some states have
applied far more stringent standards. For example, the

California state appellate defender permits attorneys to
handle only 2 death penalty appeals per year. Given the
fact that the attorneys who handle death penalty cases will
have to be given drastic caseload relief, their extra cases
will be loaded onto the caseloads of attorneys whose caseloads
already exceed recor."utcuded maximums. Thus, at a minimum,
this agency must be brought up to the minimum number of
attorneys required to handle the caseload as it exists
without the death penalty. This necessitates the addition
of twelve additional attorneys, plus necessary investigation
and clerical support staff.
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(@ Travel and Contractual Fees. (@ The New York State
Defender Association has estimated that a minimum figure for
expert witness fees must be $30,000 for the guilt phase and
$30,000 for the penalty phase per case. Thus, the contractual
and travel costs for expert witnesses has been calculated at
$60,000 per case. This does not include any expert fees
which might be necessary at the appellate stages.

T3) Equipment and Supplies. Other costs include expanded
office space for additional personnel as we™1l as equipment and
supply money for additional personnel.

The ©0"S"ts described above do not take iInto account contingencies
such as reversals and retrials after appeal or travel to
Washington, D.C. to_argue before the United States Supreme

Court and other costs which”at this time are difficult to
predict. Furthermore, the cost of defending a death case is
just one component of the total cost to the system of processing
a capital case. The New York Defender®s Association estimates
the total of defense, prosecution and court costs of procesing

a capital case at $1,498,100 prior to any appeals and

$1,828,100 once all appeals have been processed. This figure
does not include such costs as special telephone lines

running from the prison to the Unted States Supreme Court or
Governor®s office. The cost of extra police personnel for
crowd-"control and helicopter security are also hidden costs.
Finally the cost of an actual execution can be high. The State
of Georgia which executes by electrocution spent more than
$250,000 solely for the anticipated but aborued, execution of
Jack Howard Potts in 1980.
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Surprising Facts About
The Death Penalty

No white has ever been executed for the rape of a black in the U.S.
Nearly three quarters of all murders involve members of a family or acquaintances.

Since 1900, there has been, on the average, one case per year in the U.S. in which an
entirely innocent person was convicted of murder.

Of all the people executed in the U.S. since 1930, over 54 percent were black. The popu-
lation of the U.S. during this period was 9 percent black.

At the last public execution in the U.S. (a Kentucky hanging in 1938) 20,000 people
turned out to watch.

Numerous studies have examined the risk presented by paroled murderers and the find-
ings have always been the same: their rate of parole violation is by far the lowest of all
classes of offenders.

In 1970, the average timo spent in prison under sentence of death was 32.6 months.

The vast majority of capital crimes is committed duping a moment of great emotional
stress, in fear, or under tho influence of drugs or a‘'cohol. The question of deterrence
seems inapplicable hero.

States that have reinstated the death penalty after abolish;ng it have not shown adecreased
rate of criminal homicide: In Deleware, for example, there was no death penalty from
1958 to 1961. After restoration, homicide increased by 3.7 persons per 100,000 popula-
tion.

Though blacks constitute 54 percent of murder victims, only 1? percent of the persons
currently on death row had black victims.

Since 1972, 62 percent of death row inmates were unskilled, service, or domestic workors;
60 percent were unemployed at the time of their crimes.

As of April 1980, nearly 75 percent of the national death row population is in the Deep
South.

In Georgia, between 1973 and 1977, over three times as many convicted defendants
who had kilted white victims received a death sentence as did those who had Kkilled



black victims. _

During the same period, geographlcal
discrepancies within the state were also
significant: persons sentenced within
Georgia's central region were four times
as likely to get "death' as were those
sentenced in the Atlanta area.

Never in the history of Florida has a
white person been executed for a crime
against a black person.

America's opinion of who should be killed
has changed radically over the years. Dur-
ing the colonial years, King George Il
required the death penalty for 156
different crimes, including such offenses
as stealing apples from an orchard, break-
ing the dam of a fishpond, cutting down
trees in Putney Park - and the cultiva-
tion of tobacco plants.

Most prisoners under sentence of death
are poor and so are represented by state-
appointed lawyers. Most states make no

provision for state-financed legal repre-

sentation beyond the trial and direct
appeals.

More than 650 men and women were on
death row as of May, 1S80, and the
number is growing at the rate of over 10
a month. This is tho largest death row
population in U.S. history and may be
the largest in the world.

Georgia has put 366 persons to death
since 1930 — tho highest rate for any
itate.

Of 455 men executed for rape in the U.S.
sinco 1930, 405 (90 percent) were
black; all but two of these executions
occurred in the South.

Despite widespread publicity before and
after the May 25, 1979, execution of
John Spenkelink, Florida's first execu
tion in 15 years, the state's murder rate
jumped 14.4 percent during the first
six months of 1980.

The state of Georgia has already spent
nearly S1 million in preparation for
Jack Potts' execution; meanwhile the
condemned man has received only
minimal medical attention for injuries
sustained during his arrest six years ago,

when a bullet hit his mouth, shattered
his teeth and tongue and lodged 1 cm.
from his spine.

In capital cases involving more than one
participant, the prosecutor seldom asks
for the death penalty for more than one
of them. In order to obtain the powerful
evidence necessary to win a death sen-
tence, he will make a deal with all par-
ticipants except one. The defendants
who successfully "plea bargain' testify
against the defendant chosen for the
gallows and in return receive sentences
of imprisonment or less. Thus, John
Spenkelink died in the electric chair;
his partner, Frank Brum, who cooperated
with the prosecution, confessed to parti-
cipation in the same murder and went
free.

For a punishment to be a deterrent, it
must be consistently and promptly
employed: between 1930 and 1960,
there was one execution for every 70
homicides, and the rate has dropped
sharply since then.

In 1978, nearly 70 percent of U.S.
whites favored capital punishment while
only 24 percent of blacks felt the same.
Juror selection can have serious implica-
tions for the outcome of capital cases.

A Delaware policeman who had force-
fully argued for restoration of capital
punishment in that state on the grounds
of its deterrent value killed his wife just
10 days after the penalty was restored in
1961.

Between 1928 and 1949, average homi-
cide rates in death penalty states were
between two and three times higher than
in abolition states.

Of the 553 people executed in the his-
tory of the U.S. for the crime of rape,
497 or 90 percentwere black even though
blacks comprise only about 11 percent
of the nation's population. In 1976, the
Supreme Court decided it was unconsti-
tutional for a state to execute a person
for the crime of rape. The 553 people
lived — and died — too early in our
country's history to enjoy their full
Constitutional protections.



Capital Losses:
The Price of the Death Penalty for

itfew York State

Areport from

the Public Defense

Backup Center to the Senate

Finance Committee, the Assembly

i Ways and Means Committee and the
Apfl' 1’1982 Division of the Budget.

<rveu/ fT/ot/i AStatc 'lhtfzndt.n. c/faociation, dJnc.
150 State Street « Albany, NY 12207



TABLE OF CONTENTS

] 1R I
L8001V} 0§ I
PARTI: , .
The Nature of Defense Services Under the Proposed Death Penalty Bill..........ue. 1
PART n: o
The Cost of Capital Litigation gTen Levels and BEYONT).....vuvrvmmmmmssssssssssssnn 1
The Guilt and Penalty Phase
A. DEAtN IS D IffETENLurrurrressssessssesessessesssssssssssssssssssssssssssesssssssssssssees [ S 11
B. MOLION P LACTICE cvrrrerrrrsssssssssssesssessssssssssssssessssssmssssssssssssssesees 12
o INVESTIGATOTS . uvviiiiisssssissssss s 13
D. Experts and AUXilIary SEIVICES s 15
E. Sentencing in the Penalty Phase ... 16
The Cost of the GUilt and Penalty PRASES ... 18
Direct Apgeal 10 the Court of APPRAIS .. 19
SUPTEME COUTT REVIBW ovvvvvvvvnssvsssnssesssmssesssssssssssssssssssssssssssssssssssssssssssssesssssseses 21
PART in: _
A Note on the Cost of the “ Correctional™ PrOCESS . 23
CONCIUSTON oo 25



PREFACE

Under its contractual obligation with the state of New York to review, assess and
an?ly e the RUb“C defense system, the New York State Def%nders Assomatlon eriod-
ically_ publishes reports to the Legislature, the Governor the Judiciary and ot er ap-
propriate |nstrumentaI|t|es The report which fol ows prel |m|nar| t\Y examlnes the costs
of capital litigation and the fiscal impact of the death penalty on New York State. T
report IS direCted to those who have a legal respon3|b|I|ty to analyze that fiscal |mpact

«



INTRODUCTION

In the Iast five years, efforts in both houses of the Legislature have pushed New York
closer and closer to the passage of a death penalty. During this time, shrill voices have
ar%ued every_major proposition with reference ‘to the death penalty except one—its
actual cost, The floor debates during this period of time provide |ittle hard cost data
but, .as will be seen, they make cléar that the death penalty will call for the most
irrational and disproportionate expenditure of energy and mongy in the history of crim-
inal justice in this state.1 o - _ _

Despite this reality, one searches in vain for legislative information on the subject
of actual cost. The memorandum in support of this year's death penalty bill (S.7600/
A.9379), as in the past, states that there are "no fiscal implications.” Yet, as late as
the end of March 1982, the Senate sEonsorof the bill reportedly did not know the fiscal
implications of the death penalty.l The Senate Resgarch Service states in its death
penalty briefing paper, “Insofar a$ the fiscal |mPI|cat|ons of the death penalty are con-
cerned, r'ie cots of its imposition and the related appeals process are uncertain."3
Likewise, though the New York State Department of Correctional Services has recognized
the issue,41t has not projected costs under adeath penalty statute.3

At a time when Nev/ York State is under tremendous fiscal constraint in its efforts
to o liver basic human services, it is ironic that no one in government has attempted
to assess and project the actual cost of a death penalty here.

. Conventional wisdom suggests that it is less expensive to execute a person than to
imprison a person for life. Tonventional wisdom is wrong. As Mr. Justice Marshall
stated In Furman v. Georgia, 408 U.S. 238, 357-8 (1972): _
"As for the argument that it is cheaper.to execute a capital offender
than to imprison”him for life, even assuming that such an argument, if

1The New York State Defenders Association opposes the death penalty for any crime because it is immoral,
discriminatory, and inevitably capricious. The penalty provides, and will always provide, the opportunity
for masking racism and prejudice. Its history marches in step with the history of genocide; its cadence is the
cadence of expediency; its failure, the failure of humankind. The death penalty is obscene violence. There is
no excuse for its existence, and someday it will be abolished.

We do not by this paper retreat Irom these positions,

In the course of this paper, we w.ll comment on sections of the death penalty bill, and, in particular, on
those sections dealing with publicly supported defense representation for the poor. Nothing we say here
should be read as approval of the bill or an appraisal of its ultimate constitutionality. We are reporting cost
data, and that is the purpose of this paper. It is important for state officials and the public to know the price
tag which is attached to capital punishment. The costs outlined here are the bottom line. Because death has
been held constitutionally to require greater procedural protections, Gardner v. Florida, 430 U.S. 349 11977);
Gregg v. Georgia, 45.8 U.S. 153 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976), legally required
procedures and their attendant costs will continue to escalate.

1Legislative Gazette, March 29, 1982, at 8, col. 1
1 Senate Research Service, Issues in Focus, No. 82 48, Death Penalty 4 (Jan. 28, 19H2).

4 1n July 1978, New York's Department of Correctional Services reported, but did not evaluate the anti-
dcath penalty position the;, “.. capital punishment is more costly from an economic viewpoint than other
alternatives if all costs are counted, including court, prosecution, defense and correctional.” Department
oe Correctic eai. Services, Div of Program Planning, Evaluation and Research, O verview oe D eath
Penalty and Review oe Arguments For and Against Its Use 9 (July 1978).

4 Significantly, states with a death penalty cannot afford the "luxury™ of non-examination. The Lcgi.Jature
of Florida knows full well the projection of costs made by Louie e. Wainwright, Director, Florida Division
of Corrections. Florida projects an expenditure (absent inflation! of more than S57 million by the year 20U0
just to maintain the death row population. Bureau or Planning, Research and Statistics, Statistical Facts,
No. SF-80-9, Florida Dep't of Corrections— Death Row Analysis 2 (Aug. 29, 1980).



true, would support 1 capital sanction, it is simply incorrect. A dispro-
portionate amount of money spent on_prisons Is attributable to death
row..Condemned men are not productive : rembers of the prison com-
munity, aIthough_ they could be, and executions are expensive, Ap(jaeals
are often automatic, and courts admittedly spend more time with death

cases. _ , o _
“At trial, the selection of jurors is Ilkelg to become a costly, time-
consuming ?roblem in a capital case, and defense counsel will reason-
ably exhadst every possible means to save his client from execution,
no matter how lorig the trial takes. _
“During the period between conviction and execution, there are
an inordinate number of collateral attacks on the conviction and attempts
to obtain executive clemency, all of which exhaust the time, mone%/,
and effort of the state. Thefe are also continual assertions that the
condemned prisoner has gong insane. Because there is a formally estab-
lished policy of not exetuting insane persons, great sums of 'maney
may be sperit on detecting ar.d curln% mental illngss in order to perform
theexecution. Since no one wants the responsibility for the execution,
the condemned man is IlkeI%/ to be passed back and forth from doctors
to custodial officials to courts like a ping-pong ball. The entire process
IS very costly.
"When all is said and done, there cjn be no doubt that it costs more
. to execute a man_than to keep him in prison for life." (Fo0tnotes
| omitted.) (fEmphasw_sup lied.) _
. +he authority of Mr. Justice Marshall's assertions,6 as well as qther recent work,7
indicate in general terms,. but without contradiction, that a criminal justice system
with the death penalty is inordinately more expensive than a criminal justice system
without the death penalt%/. . .
Seventeen years ago, the State  New York Temporary Commission on Revision of
the Penal Law and Criminal Code,, in its report recommending the abolition of the
death penalty in New York State, said: _ .
"% . [Olwing to their importance, capital cases take longer to litigate
at the trial level and obstruct the geneial administration of criminal
justice, accordln(t;ly; ... the appellate ramifications are intricate and
extensive; . . . the pursuit of other post-judgment remedies leads to
many courts, both state and federal, involving substantial segments of
the judiciary; . . . the battle to save the ‘doomed' man redches into
the executive branch of the government; and, in gie,nera_l, ... capital
cases are disniptive of the ordérly process of crimina jU_StICG./‘*(Wﬁw'[-
ever aspect of the death penalty one examines, one finds nothing but

4T. Thomas, This Lite We Take 20 (3d ed. 1965); Il. Esiielman ano 1 Riley, Death Row Chaplain 226
(1962); Caldwell, Why Is the Death Penalty Retained, 284 Annals 45, 48 (Nov. 1952); McGee, Capital
Punishment as Seen by a Correctional Administrator, 28 Fro. Probation, No. 2, at 11, 13-14 |Junc 1964);
Scllin, Capital Punishment. 25 Feo. Probation, No, 3, at 3 |Sept. 1961); Slovcnko, And the Penally Is (Some-
times) Death, 24 Antioch Rev.ew 351, 363 (1964); Hailey, Rehabilitation on Death Row, in Heoao, The
Death Penalty in America 556 (1967 rev. cd.|; T. Arnold, The Symbols of Government 10-13 (1935). See
also: Stein v. New York, 346 U.S. 156, 196, 73 S.Ct. 1077, 1098, 97 L td. 1522 |1953| ([acksiin, I I, cf. Reid
v. Covert, 354 U.S. 1, 77, 77 S.Ct, 1222, 1261-1262, 1L.Ed.2d 1148 (1957) (Harlan, )., concurrm® in result):
Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968); Caritativo v California, 357
U.S. 549, 78 S.Ct. 1263. 2 L.Ed.2d 1531 (19581.

1 Nakcl, The Cost of the Death Penalty, 14 Ckim. L. HU||., No. 1, at 69 |lan. 1978). See also the newly
revised Bedau, The Death Penalty in America (3rd ed. 19821.

v



obstruction, confusion and waste."8 o ,

The Commission saw _earl?/ on the direction of capital litigation in the United States
and, accepting the inevitable consequences of the then developing moratorium .on
executions,* réjected the death penalty as an |naF_pro rigte adjunct to the administration
of criminal justice. Since 1955, while we have Tived with and without a death penalty
inNew York State, and in recent years while we have vigorously debated.its reemergence,
there has been no systematic effort to identify and compute costs. This paper is7a pre-
liminary examination of those costs.

1state of NEW York Temporary Commission on Revision of the I'enal LAW and Criminal Coot, Fourth
Interim Report: Special Reporton Capital Punishment, Lec. Doc. N0.25‘ ai 97 11965).

* From 1967 until 1977, executions in the United States were suspended by litigation in the federal courts
seeking the resolution of constitutional challenges to the death penalty. The United States Supreme Court,
in a plurality opinion, declared in Furman v. Georgia, 408 U.S. 238 119721, that discretionary death penalty
statutes then in effect constituted cruel and unusual punishment because death was imposed infrequently end
in the absence of clear standards. The rare, unpredictable, discretionary use of the sanction oi death was
deemed to violate the Eignth and 14th Amendments to the United States Constitution. State legisla-
tures responded to Furman by enacting either mandatory death statutes or "guided discretion statutes"
which utilized bifurcated tnaj procedures to determine guilt and then punishment. In 1976, the Supreme
Court ruled in Woodson v, North Carolina, 428 U.S. 2H0, 310 119761, that the mandatory death penalty
for first degree murder was unconstitutional because it treated all convicted persons not as ", uniquely
individual human beings but as members of a faceless, undifferentiated mass to be subjected to the blind
infliction of the penalty of death.” On the same day, in Gregg v. Georgia, 428 U.S. 15.3 (1976), the Court
upheld "guided discretion™ statutes which required objective standards to guide, regularize, and make
rationjby rcviewablc the process of imposing death. Since Gregg, more than adozen-substantial procedural
issues have been decided on behalf of defendants by the United States Supreme Court. Capital litigation
routinely raises those and other constitutional questions at every stage of review.



THEN
ATURE OF DEFENSE SERVICES UNDER THE PROPOSED
DEATH PENAL Y BILL

One of the great concerns of the New York State Defenders Association concerning
the implementation of the death penalty in New York is whether or not the repre-
sentation of the poor in death cases will be adequate. The current delivery mechanism
for public defense services is ¢learly inadequate to a death penalty. The County Law
‘eaves to each county responsibility for the development of its ovrn system of defense
services. The result is that a crazy quilt of county defender systems exists In the state,
The services are insulated, autonomous and unrégulated. Resources differ from county
to county. It follows that the adequacy of defense representation differs from county
to_county as well.10 o o

The problems of the slyste_m have not gone unnoticed in the legislative debate con-
cernln% the death penalty in New York Some representative Comments from the
Assembly and Senate floor debates follow:

"The fact is, ladies and gentlemen, we will look at the defense caRa-
bility. Throughout New York State today there are 20 counties that
alé...no ... investigators to help in dny case, much less a capital
case . . . Nine counties have one investigator available, four of them
have two and four have three. Forty-one of our counties—over two-
thlrdS, do not have the investiEqative capability that the defense attorney

& needs to defend his client. " (Emphasissupplied.)d

"We are talking in many instances of assigned counsels who are paid
very little money by any Contemporary standard. we arc talking about
a system where the defense really doesn’t have the ability to investigate

.. s+"that's the question you arc asking yourself, and. that's the

uestjon each of us has to ask ourselves before we vote on this bill. . .
(Emphasis supplied.)2

"Forty-six counties have asked the New York State Public (sic) De-
fenders Association for help in doing appeals, the appeal work for the
felony criminal matters. what kind of justice is that, where 46 counties
say, after the trial, 'We don’t have the expertise and the ability to deal
with the appeal process.’ That IS the fair trial we are talking about,
with an irrevocable penalty." (Emphasis supplied.)l

10 Article 18-B of the County Law requites each county to adopt a systematic plan for furnishing counsel
to indigent defendants The counties may choose: 1Representation by a public defender; ~representation
by contract with a legal aid society; 3) representation by counsel furnished pursuant to an assigned counsel
plan of a bar association; nr 4) a combination of these. In the greater part .if the state, public defense is a
part-time job. Training is not a mandatory part of the statutory scheme. Assigned counsel plans ate shrinking
as a result of the very low fees paid to public defense attorneys. Nationally, New York ranks 45th with the
lowest reimbursement rate at the trial and appellate level. There are 76 distinct defender systems in this
state. The common thread that binds them together is underfunding at the county level, a lack of standards
for their operation, and the unpopularity of the clients they serve.

" Record or Proceedings, Assembly, State of New Yoiik (Tuesday, February 17, 19811 (statement of
Assemblyman Hcvcsi), it 875.

11 Record of Proceedings, Assemrly, State of New York (Tuesday, February 17, 1981) (statement of
Assemblyman Miller), at 1020.

11 Record of Proceedings, Assembly, State of New York (Tuesday, February 17, 1981) (statement of
Assemblyman Hcvcsi), at 875-876.



"Who is gom% to get the death penalty? The poor defendant, the
defendant with the_ poor lawyer more Tikely. I'll tell you one thing,
if there is ong certainty—if there is one certdinty in what you're aboit
to do—itis that, if you Pass the bill and it goe_s into effect,”’| am certain
that no millionajre’ will ever bum, that nd rich_person will ever have
the sentence carried out, and that's a fact, and 1think we all acknowledge
that that's a fact. The victim oithis, the person upon whom this penalty
will be carried out, will be the poor unfortunate, the person with the
lawyer of less skill or experience than others.” (Emphasis supplied.)4

"When you look at the kinds of people who have been convicted
and sentenced to death, they invariably are people from the low income
bracket and there are those of us who believe . . . that if you're poor,
you do not necessarily get the kind of legal representation that you
would if you had the money to afford the right kind of attorney. | k_n,ow
you will say that that's not the case, and that there is equitable provision
under the faw and that there is a fair share, and everyone else will get
their day in court, but | think the real world proves that poor people
generall¥ carry the brunt when they are charged with murder, ]Eal’tl-
cularly it there is a difference in ethniicity." (Emphasis supplied.)

All of these comments reflect upon a defense system that is basically inadequate,

Three critical aspects are jdentified. First, there is no set of experiential standards to
be met for the representation of defendants in felony cases in this state. Second, there
IScounty based disparity in the financing of the public defense system such that certain
countigs arc- without the resources to provide adequate representation. Third, there are
exceedingly low fees for attorneys, experts, investigators, and other necessary auxiliary
services,
The Volkcr/Graber bill (S.76G0/A.9379) responds directly to these issues b%/:
a removm% the burden from countjes and making the cost of defense services a state
charge; b) a temptln% to create experiential standards for the representation of defendants
in capital cases; an (3 creatlntq a standard whereby attorneys, experts, mvestl(t;at,ors
and others will be paid the customary fee for similar privately retained representation
or services. In pertinent part, the bill states:

~ §722-0. Assignment of counsel and related services in criminal actions
in which the death sentence may be imposed. L. Notwithstanding an
other provision of Jaw to the contrary, IN EVErYy c,rlmlna,l action In WhICP{
a defendant is charged with an offense definéd in section 125.27 of the
penal law, a defendant who is or becomes financially unable to obtain
adequate representation or investigative, expert or other reasonably
necessary services at any time either (d) prior to judgment, 0F bl after
the entry of a judgment imposing a sentence of death but before the
execution of that judgment; shall be entitled to the appointment of
one or more, attorneys and, the furnishing of such other services I
accoraance with the remaining provisions of this section.
. Ifthe appointment is made prior to judgment, at least one attorney

s0 appointed! must have been admitted to practice in the courts of this

14 Record of Proceedings, Senate, State of New York (Monday, January 14, 1980) (statement of Senator
Connor), at 145.

w Record of Proceedings, Senate, State of New York (Monday, March 23, 1981) (statement of Senator
Bogucs|, at 1279-1280.
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state for not less than five %/ears, and must have had not less than three
years' experience in the actual trial of felony cases in this state.

3. If the appointment is made after judgment, at least one attorney
S0 appointed must have been admitted’ to practice In the courts ot this
state for not_less than five years, and must have had not less than three
years' experignce in the handlln([] of appeals in felony cases. |

4. Upon afinding in an ex 8ar e proceeding that investigative, expert
or other services are reasonably necessar%/ for the representation of the
defendant, whether in connéction with_issues relating to quilt or
sentence, . the court shall authorize the defendant's attorrieys to obtain
such services on behalf of the defendant and shall order the’payment of
fees and expenses therefore pursuant to the provisions of subdivision
five hereof. Upon a finding that timely procurement of such services
could not practicably await™prior authorization, the court may authorize
the provision of arid payment for such services nunc protunc. The
court shall determine réasonable compensation for the services and
direct payment to the person who rendered them or to the person entitled
to reimbursement.

b, Notwithstanding the rates and maximum limits generally applicable
to criminal cases and any other provision of law to the contrary, the
court shall fix the compensation to he paid to attorneys appointed
pursuant to this section and the fees and expenses to be paid for invest-

. lgative, expert, and other reasonably necessary' services authorized
* Pursuant to subdivision four of thjs section at such rates oramounts as
he court determines to be appropriate in order to provide such defendant
with representation by counsel and other services as nearly equivalent
as possible to those available to defendants who are financially able to
obtain such representation and other services for then defense and

appeal. ) . . .

"B Any compensation, fee or expense to be paid pursuant to this section
shall be'a state charge payable on vouchers approved by the court which
fixed the same, after audit by and on the warrant of the comptroller.
(Emphasis supplied.)

The hill js an efforf to overcome a defective statutory scheme. It is designed to assure
equality of service for the poor. Under its terms, the state must appoint and pay for
counsel for those unable to afford a lawyer hoth Prlor to judgment and at any time up
until the actual imposition of the senterice of death. _

Investigative, expert and other auxiliary defense services, as well as counsel fees
will be Pald on the basis of customary rates :or the services in amounts which will
provide the defendant with representation and ether services " .. . as nearly equivalent
as possible to those available to defendants who are financially able toobtain such
representation and other services for their defense and appeal.”

_The meaning of this Ian?uage and the full scope and extent of what the Volker/Graber
bill means is made crystal cléar by a review of statements made by the bill's sponsors
”t] ?egatelognmthe floorof the Legislature. Referring to 8722-g|5), ASsemblyman Grahcr
stated in 1978:

... |A|nd I surmise today, as this debate progresses, we are going
to hear, and hear loud and clear, from those who Will say this hill"is an
attack at minorities, that they cannot get a fair trial, they cannot obtain
%ood counsel, and to those Gf you who are going to make comment on

hat particular issue, please read page 9, line 10 section 3of the bill—



and | would like it read into the record: 'Notwithstanding the rates
and maximum limits generally applicable to criminal cases and any
other provisions of lawto the contrarY, the court shall fix the comperi-
sation to be paid to attorneys appointed pursuant to this section, and
the fees and expenses to be paid for investigative, expert and other

reasonably necessary services authorized pursuant to Subdivision 4

hereof, at Such rates or amounts as the court determines to be appropriate

.In order to_provide such defendant with representation by counsel and

other services as nearly equivalent as possible to thosé available to

defendants who are financially able to obtain such representation and

other services for their defense and appeal .1

"| think that says a lot, for it is in that section we are guaranteeing

to those minorities, those indigent people who in the past have not

been able to afford good expert counsel; we here, in the Siatc, are going

to pay the bill to make sure that they do get the counsel that they need."

_ (,Emp)ﬁam,ssuppl_led./&lti
Again‘in 1980, in moving A.8431, Assemblyman Graper stated:

| am sure later”today we will hedr that indigent people are unable

to get adequate defense counsel because they’ cannot afford same.

**"(Referring ag[aln to proposed %722-9(5\) | think that's brand new

as far as this stdte is concerned, that we provide for adequate defense

counsel at state cost to make it absolutely certain that anyone charged

with a capital offense . . . would, in fact, have adequate defense."

J (Empha3|ssuppT|ed.)17 _ _ _

Last year, on February 17, 1981, referring again to the same section, Assemblyman
Graberstated: _ _ ,

"It provides for the appointment of attorneys with experience of
three years, if the defendant is unable to employsuch an attorney. Iam
sure [ater today we will hear that indigent people are often unable to
afford adequate defense counsel, because they cannot afford it. ***
(722-9(5)| s afirst for New York, I believe. 1dont know of any other
statel_thdat]éncorporated that into the text of their law." (Empha3|s
supplied.

Thus, aegadlng of the Assembl_){ debates makes clear that the intent of the sponsors
has been to pass & death penalty bill in New York distinctly different and more extensive
than any other such bill in America. o

Thosé who are familiar with New York's defense system may find it anomalous
that while New York continues to rank 45th in its assigned courisel fee structure for
non-capital cases, its Legislature has declared that it shall pay whatever is necessary
in death penalty cases. Any doubt regarding this legislative Intent, however, is laid
to rest by a review of the remarks of thebill's Co-sponsors. In 1980, Assemblyman George
Friedman stated: _ _

"... [N|cver before, never before in the history of an%/ country oper-

ating under a system like we operate in the United States of America,

16 Record of Proceedings, Asm ihly, State of New York (Monday, March 7.0, 1978) (statement of
Assemblyman Graber), at 2040-2041

1T Record of Proceedings, Assembly, State or New York (Monday, lunuary 14, 1980) (statement of
Assemblyman Graberl, at 60.

" Record of Proceedings, Assembly, State oe New York |Tuesd.y, February 17, 1981) (statement of
Assemblyman Graber), at 854



have rights of accused individuals been protected as they are in this
bill. This bill doesn't say you have aright to counsel; it doésn't say just
that the State will give you counsel, it says that the State will pay the
going rate for counsel competent to represent you. That is that under
this bill you have the right to get somebody like Percy Foreman to rep-
resent you and the State is going to fqot the trjll. Under no other system
doyou have that right. . . TEmp aslS Supp IEd.)l ) )
Last year in r_espondln?_ to Assemblyman Hevesi's remarks concerning the inadequacy
of counsel and investigative services {supra n. 11) Assemblyman Friedman stated:

The bill does not say that investigative services will be provided
only where mvestl?ators exist or work in the county where the trial
Isheld, No, notatall. =~ _ _ _ ,

“This bill says that InVES'[I([JatIVE services will be supplied, period,
whether it is Onondaga County or Bronx County. If yoi need invest-
igators for the defense of this accused person, you will get them no
matter what county he isin.... . ,

+osAny fair-minded person would have to say, yes, it is possible
an inngcent person might be convicted. But | ask'you to consider the
other side of It. This happens to be the most humane and fairest capital
punishment bill ever passed in any house ofany legislature in any state,
and probably any country in the world.

"This bill provides ... for the best lawyers to represent the poor
Blacks that you were talking about. YOU aré right, Blacks in the past,

» and minority people in the past, have suffered under capital jmrtishment
bills because they have not been able to get the best kind of legal repre-
sentation. But under this bill, they could, because the bill requires
that the State pay the equivalent rate for lawyers in, that field. . . .
ooo[|f] | were accused of a capital crime, | could not hire a lawyer like
the fellow now representln? ean Harris down in Westchester o,unty{,
because he charges some 5100 to S150 an hour, and if he was going 10
put in 100 or 200 hours for my defense, | could not afford it or pay for
It. | would hat e to 9et one of my friends from Bronx County. .

But a poor pefson . . . under this bil] . . . could (_19 hire Joel
Amou now defending Mrs. Harris; F. Lee Bailey, if he feels like coming
in; Mr. Edelstein frum Brooklyn, you name it."Under this bill the poor
Person IS going to have that lawyér representing him. It is not just the
awyer, It’ls the investigative services. _ .

“You know the guys that vicre found, after their convictions,
to have actually been ‘innocent, were found to_be innocent because
somehow they managed, over the years, to get investigators workin
for them to dig into"the facts and"find out ‘what actually happened,
and uncover the real truth of the cases. This bill says you arc going
to have those investigative services at the very beginning. whatever
is necessary, whatever is needed, if an army is necessary, you can hire
them under this bill, and you can prepare a defense if a defense is nec-
essary." (Emphasis supplied.)d

Record op Proceedings, Assemiily, state of Nfw York (Monday, lanuary 14, 1080J (statement of
Assemblyman Fricdmanl, at 99-100.

10 Record of Proceedings, As'emdly, State of New York (Tuesday, February 17, 1981) (statement of
Assemblyman Friedmanl, at 881-890.



In 1980, AssembIYman Clark Wemple, another Assembly co- sPonsor stated:
his bill is as carefully constructed aplece of legislation that has
ever come before this housé. There is not a single provision in our Penal
Law, our Code of Criminal Procedure, absolitely nothing that comes
within shouting distance of this particular bill in’terms of its attention
to the rights of the accused ***Any defendant under this bill can have
unlimited.funds 10 hire the top attorney in his community, in fis state
in the Natlon to defend him. **'You can get not hust competent counsel
under this bi }/]ou can get the best counsel. That is the point of dis-
tinction. Em aslIs supp

And again Iast¥ear uring the debate on this bill, Assemblyman Wemple stated:
his bill goes far beyond anythtng we have ever had in this
State orin the country in terms ofproviding those constitutional rights

and extra constitutional rights that you don't generally find." (Emphasis

Assembyman h/torahan speaking in 1981 on the floor of the Legislature, stated:
ALnd they have provided adequate money for defence, and 1
am not talking about the average public defender brand of defense, but
defense equal to these who would have mon tp asis sup I|ed)33
It IS apparent that the supporters of the VoIkcr/Graherdeah enaIt b|II reco?nlze the
inad eduames of the current system for providin pu lic eense servmes tis also
absol eI clear that the Iedlslatlve intent of 122-9(5) Is to respond to those inadequacies
ysupP ng "“unlimited Tunds" to the eense |n capital cases. In what follows, the
pricl of thatresponse and other costs of capital I|t|gat|on are detailed.

1 Record of Proceedings. Assembly, State of New York |Motiday, lanuary 14, i080) (statement of
Assemblyman Wemple), at 86-87.

1) Record of Proceedings, Assembly, State of New York (Tuesday, February 17, 1VH1) (statement of
Assemblyman Wcmplcl, at 908,

" Record of Proceedings, Assembly, State of New York (Tuesday, February 17, 1981) (statement of
Assemblyman Morahan), ai 997
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_ It isnow clear that a permanent and indispensible feature of capital litigation,
involves the review of constitutional, statutory and discretionary questions ata mini-
mum of ten state and fed(fralr{udlmal levels, T,hTse include, but are not limited to:
1. the guilt and penalty phases of trial;
2. review by the highést state court of a sentence of death and the
underlying conviction; _
3. WIit Of certiorari t0 the United States Supreme Court;
4. post conviction prqceedln?s including evidentiary hearings to
vacate jydgment or set aside sentence or both; L
b, review by the highest state court of adverse determinations in
such post-convictiun proceedings;
0. Writ of certiorari {0 the United States Supreme Court;. .
1. petition for writ of habeas corpus to the United States District Court;
8. appeal of a negative determination of a writ of habeas corpus.to
the Federal Coyrt of Appeals for the circuit encompassing the district
wherein the writ was brought; _ .
9. a petition for rehearing en banc from a negative determination
of the Court of é)fpeals; _ _
10. . awrit of certiorari to the United States Supreme Court to review
| a negative determination, of either the Court of Appeals or a rehearing

en hanc,

After final judicial review, commutation applications directed.to the executive branch
arc conducted. Stays at eacli level or stage of litigation are routine. A litigation process
Iastlngequht to ten'years is the norm.24 _ o
. These Tevels of judicial review are the mandatory daily fare of capital litigation even
in states where death penalty statutes, unlike thé VolKer/Graber bill, fail' to provide
representation heyond the highest state court. . _

here isanationwide network of Jawyers, legal workers and organizations routinely
seeing to it that lawyers are supplied ‘in the post-conviction stages of capital cases
everywhere in the country.”

14 While nostalgic longing lor simpler nines may he appealing, it will not change the course oi the length
of capital litigation in the Unitcil Slates. The most recent death case hclorc the Supreme Court, EdditiRs v
Oklahoma, uU.S 102 S.Ct. 869 (1982), vacated a sentence < death .eeid remanded for resentencing.
The decision handed down lanuary 19, 1982, concerned a shoot* >ywhich occurred April 4, 1977. If Eddings
is rcscntrnced to death, the appeal process will begin again. 1, us timc-cnnsutning pidicial resolution ol
complex legal questions is something to be proud of. It is one of he indicia which dirtinguishes the tlimed
States of America from it host of "overnight republics™ which do* the globe. Furthermore, litigation delay
is by no means unique in or limited to death cases. United States v. IBM, 618 F2d 923 (2d Cir. 1980) was an
antitrust suit brought by the Justice Department in 1969. The suit alleged that IBM had, inter alia, monop-
olized the electronic digital computer market. Discovery lasted from approximately 1969 to 1975. In that
year the government’s direct case commenced. It lasted for almost three years From 1972 to 1980, HIM
appealed at least five orders from the District Court, two of which were appealed to the Supreme Court.
The IBM defense began in 1978. In lanuary of 1982 the lawsuit was discontinued. As of 1979, 90,000 pages of
testimony had been transcribed, several hundred witnesses had been deposed and 70 trial witnesses had been
called.

14 This network, partially the outgrowth of the death penalty moratorium strategy, is now in permanent
place throughout the country Thus, even in states which do not provide lor representation beyond the
highest state court, litigation still takes place and generates all the costs of responding to petitions lor writs
..I certiorari, habeas corpus and other forms of state and federal post-conviction relief More importantly, the



By an examination of these ten levels of judicial review, it is possible to actually
chart the costs of capital litigation (see Table 1L

. TABLEI
A Model Charting System for Projecting Capital Litigation Cost

STATE I

TRIAL i.

PENALTY PHASE Pelcnic Pnnccuiion Court Correct n Other total

State Charge

County Charge

VXWX vV yXvivXy> XTINVy !
GUILT PHASE Defense rrmccution Court Our*vtmn [)the? rorst

State Charge

County Charge

APPEAL 2.

COURT OF APPEALS Dclrnte Pnnccuiion Court Correction ijihe: TOIAL

State Charge

County Charge

WRIT OF CERTIORARI 3.

U.S. SUPREME COURT DriVme Ptmecutiun Court Correctum Oljiet TOTAL

State Charge

County Charge

extent to which capital litigants arc entitled to counsel in seeking state and federal post-conviction review
(in states failing to provide it| is, itscll, aquestion raised in capital litigation. It is clear that, from an ethical
point of view, a lawyer cannot lust "drop a capital case.” Furthermore, canon 2 oi the Code op Professional
Responsibility ',DR2-110|A[|2]| can be read to require the lawyer in a capital case to pursue the matter in federal
couit independent of the state's statutory scheme. See also In Rj Anderson, 69 Cal. 2d 613 (1968). A strong
argument that counsel should he required constitutionally to pursue the case into federal court is developing.
Sevilla, Do Court Appointed Counsel In Capital Cases Have A Duty To Pursue The Case In Federal Courtl,
1Death Penalty Reporter, No. 9, at 1 (May 1981). Itis reasonable to assume that eventually in capital cases
a right to counsel for all levels of review, similar to the New Yoi’ State statute, will be constitutionally
mandated. The cost of the death penalty in those states that have far -j to provide counsel will, at that
time, be geometrically increased since such a ruling will no doubt be given retroactive effect.

16 This char : depicts three channels of review in which capital litigation takes place: "State I,” "State II"
and "Federal.” The stages are numbered in the theoretical order in which a "model™ case would proceed In
reality, remands, evidentiary hearings, stays, and certain concurrent proceedings would both alter and add
to the numbeimg system The boxes represent in graphic form a means to allocate state and county costs
across the ten levels of iudicial review for defense, prosecution, courts, corrections, and other miscellaneous
categories. In our model, "State 1" is the first channel of litigation aml includes the state trial court proceeding,



POST-CONVICTION PROCEEDING
Defense
State Charge

County Charge

APPEAL
COURT OF APPEALS Delense
State Charge

County Charge

WRIT OF CERTIORARI

U.S. SUPREME COURT Defense
State Charge

County Charge

STATE Ul

PETITION FOR WRIT OF HABEAS CORPUS

DISTRICT COURT Defense
State Charge

County Charge

APPEAL

U.S.COURT OF APPEALS Dclensc
State Charge

County Charge

REHEARING
U.S.COURT or APPEALS Delense
State Charge

County Charge

WRIT OF CERTI'ORARI
U.S. SUPREME COURT Delense
State Charge

County Charge

Prosecution Court Correction Other
| ‘'secutton Court Ci rrectinns Other
Prosecution Court Correction Other
ProsI:cuEti)nERALCourt Conrct'on Other
Prosecution Court Correction Other
Prosecution Court Correction Other
Prosecution Court Correction Other

TOTAL

TOTAL

TOTAL

7.

THTAL

TOTAL

TOTAL

10.

TOTAL



EXECUTIVE

COMMUTATION APPLICATION 11.

Defense Prosecution Court Correction Other TOTAL

State Charge

County Charge

Lu what follows, we discuss "State |"—the first three stages of capital litigation.
We will trace a death penalty case through trial, appeal, and"United States Supreme
Court review, To the extent possible, we allocate and chart the costs for defense,l7
prosecution, 8 corrections,19 courts,d) and other miscellaneous categories,

direct appeal to the Court of Appeals, and federal relief in the form of certioran to the United States Supreme
Court. In the event that relief is denied in this channel, litigation in "State II" (tlic state's post-conviction
remedy channel) commences. Post-conviction proceedings at the trial level, direct review by the Court of
Appeals, and again a writ of certiorari to the Supreme Court are envisioned. The "Federal™ channel includes
habeas corpus relief in the U.S. District Court, review of adverse decisions by the U.S. Court of Appeals, dis-
cretionary relief by rehearing en banc in the U.S. Court of Appeals, and again a writ of certiorari for Supreme
Coururevicw. The eleventh level of this review process includes executive clemency. It should be noted that
‘he stltutory apparatus for clemency in the state of New York docs not appear to be proccdurally sufficient
for death cases. Sec N.Y. Correct. Law Article 11 (McKinney 1968).

27 In addition to other authority cited throughout this paper, in February and March of 1982, the New
York State Defenders Association conducted a telephone survey of public defender offices, private attorneys,
expert witnesses, investigators, correctional personnel, and others in order to determine costs involved in
litigating death penalty cases.

11 Throughout the remainder of this paper, we apply a uniform formula to estimate capital prosecution
costs. This formula is based on existing average statewide disparity rates between prosecution and defense.
For the purposes of the estimates, wc use the baseline defense costs and apply three prosecution to defense
ratios. The first, a 2 to 1 ratio, is applied to counsel costs in the guilt and penalty phases. The second, a3 to
1 ratio, is applied to expert witness and investigation costs in the guilt and penalty phases. The third, a
1to lratio, is applied to the cost of appeals to the New York Court of Appeals and the United States Supreme
Court. These ratios are a reflection of actual experience based on dcfense/piosecution cost data. As applied,
tl.ry will consistently yield what we believe arc uniformly conservative dollar amounts. Actual prosecution/
defense disparity is much greater than 2 to 1cr 3 to 1. In some jurisdictions, disparity runs as high as 8 or 10
to 1. The reader t in thus take the prosecution ~osis reported hereinafter as the minimum cost of capital
prosecution, resang precariously upon the assurance that these costs will he no less than what is reported,
and will probably be much more. While wc hesitate to say how much more, if recent experience is the bell-
wether, counties will assuredly go bankrupt as they pay for the cost of prosecution in capital cases. Under
the capital litigation scheme envisioned for New York by the Volker/Craber bill, prosecution costs will
remain acounty charge.

2> We do not yet know the correctional costs generated by the death penalty at the local level. There will
he higher security costs attached to capital incarceration in the areas of housing, monitoring, maintenance,
transportation, and feeding. Most local jails will be hard pressed to achieve adequate capital case security.
Wc do not, herein, estimate local correctional costs generated by the death penalty. In the stcte system
(post-verdict), capital incarceration takes a tremendous and distinctly identifiable toll. We discuss certain
costs associated with state level in- rceration infraat TAUT Il

5 The difficulty of retrieving useful data for the purpose of projecting court costs in New York State has
previously been recognized. N ational Center for State Courts, New York State Huoclt Review Manual:
AReportofthe Sfnatf SelectTask Force on Court Reorganization (19781. For this reason, in this report
we rely on survey data from other states.



THE GUILT AND PENALTY PHASES

A. Death Is Different

The United States Supreme Court has recognized that death penalty cases require
greater due Brocess procedural safeguards than do non-capital cases.”In Gardner V.
Florida, 430 U.S. 349, 357 (1977}, the Court stated. _

" . [F)ive Members of the Court have now expressly recognized that
death is 4 different kind of punishment from any other which may he
imposed in this country. (Citatigns omitted.) From the paint of view of
the defendant, it is different in both its severity and its finality. From
the point of view of society, the action of the Sovereign in taking the
life of one of its citizens also differs dramatically from any other le-
%ltlmate state action. It is of vital importance to the defendant and to
he community that any decision to impose the death sentence be, and
appear to he, based on reason rather than caprice or emotion.” ,

The Legislature's intent to have the state Ra){ the defense bill no doubt arises from
couEt dtemmglns like cardner which establish that death cases require greater procedural

rotection,

P In reco%mzmg this constitutional principle, the Leqlslature has declared its commjt-
ment to this new brand of equal protection. It has stated that where the state seeks the
irrevocahle sanction of death, inability to pay for the best counsel and auxiliary services
will not be a bar tg receiving them. Under the Legislature's view of due process, in such
casjs, the state will pay for representation, no matter what it costs. |

I the ordinary criminal case in which the appointment of counsel is made for a person
unable to afford’counsel, the court will appoint counsel. The legislative debates indicate,
however, that, although it Is not a re(}uwement_ of our present statutory scheme and has
not yet been recognized as an element of the Sixth Amendment, 2 an indigent defendant
facing the death penalty in New York State will have the gpportunity to choose the
lawyeér to be appointed.” Additionally, although the mechanism for this Rrocess of ap-
pointment has not heen made clear by the Legislature, the Legislature has expllcm{
pointed outbthat this will not just be Competent counsel but will be the best counse
money can buy:

Y y [W|hat we are saying is that whatever the fees are that F. Lee
Bailey and the best attorneys, the best criminal attorneys get, are the
kind of fees that the State IS going to provide for the defense of accused
.. Ppersons who may come under the restrictions of this bill."3 | ,
While the use of the name F. Lee Bailey may be somewhat symbolic, there is no

11 See Woodson v. North Carolina, 428 U.S. 280 (19761; Gregg V. Georgia, 428 U.S. 158 (19761; Furman v.
Georgia, 408 U.S. 238 (1972). Mr. Justice Harlan, concurring in Kcid v. Covert, 354 U.S. 1, 77 (19.67), stated:
"1 do not concede that whatever process is ‘due’ an offender faced with a line or a prison sentence necessarily
satisfies whc requirements of the Constitution in acapital case.” Gardner makes clear that a majority of the
Court accepted this position.

31 The U.S. Court of Appeals for the Ninth Circuit has held that a defendant’s Sixth Amendment right to
counsel is violated when a trial court judge fails to accord appropriate weight to an existing attorney/client
relationship in determining whether to grant a continuance founded on the temporary unavailability of the
defendant’s particular attorney. Sloppy v. Morris, 649 F.2d 718 [9th Cir. 1981). On March 29, 1982, the
United States Supreme Court agreed to review the case. Morns v. Sloppy, 81-1095. See also N.Y.L/.,
March 30, 1982, at 1, col. 4. Thus the question of whether or not a defendant has a federal constitutional
right under certain circumstances to "counsel of choice™ may soon he resolved.

» Record of Proceedings, Assfmiily, state of New York (Monday, March 20, 1978) (statement of
Assemblyman Friedman), at 2079-2080.
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question that his fee structure is real. If New York is Prepare_d to ,pa)é for the "best"
counsel with taxpayers money, it can begin with his law offices in Boston. Bailey's
office reported that”in serjous felony (non-capital) cases,. it requires an initial retainer
of $50,000. This does not include expenses or Rer diem trial costs.u

Norris Gelman, a Pennsylvania attorney with much trial experience in death penalt
cases, stated that an appropriate retainer’in a capital case runs anywhere from 525,00
t0 550,000 depending on the fact pattern. o o
. Ken Rose, an attorney with Team Defense in Atlanta, an organization that specializes
in defending death penally cases, reported that private attorneys in the Atlanta area
require initjal retainers ranging from 515,000 to 540,000. The Southern Poverty Law
%heannt%rZEIOmOI(lJarly found that private attorneys in Alabama require retainers of not less

Fees thereafter will be based on hourly and daily (trial) rates. Fees ranging from 5100
t0 5200 Eer hour will not be uncommon. ‘The bill provides for the appointment of “one or
more at orn,e?/s and it is reasonable to assume that the appointment of two or more
attorneys will be the rule, not the exception.s . A
. The natural result of the death penalty statute will be that jury trials will be conducted
in all capital murder cases, The jury trials will be longer and"more expensive than, in
non-c_a‘onal cases. Long before the jlry is empaneled, Rowever, there will be very high
pretrial costs. These include motion™ practice, investigations, and the use of expert
witnesses. A discussion of these follows.

B. potion Practice

Pr?trlal_mqtlon_s pIaY an important role in most criminal cases. However, a death
penalty trial Is strlklng[y different than other felony trials because of the length of each
procedural stage and its overall importance to the ultimate obiective—preventing the
Imposition of the sanction of death. Extensive pretrial motions play, therefore, a crucial
role in every death penalty case. , _

Motions request specific legal relief or action; they help to educate the trial court and
appellate courts as to the standards of extra special due process that have to be applied
to each procedural question in a death case, Motions create a record and set a course of
strategy upon which the entire litigation effort in a capital case is patterned.

The Usual number of pretrial motions in non-capital cases vary between five and seven.
Indeath penalty cases, every motion will be critical, requiring substantially more time
to grepare. Experienced attorneys state that the typical capital case requires the f'ling
of petween 10 and 25 trial motions.Many pretrial motions will relate solely to the
unique_aspects of the defendant's underlymtq criminal case. Others will be specifically
afunction of there being a death penalty Statute in existence. L

Thoroughly researchéd constitutiondl attacks on the death statute, motions directed
at insulating the jury from outside influences, and in-depth motions for discovery and
the right to"inspéct’and test evidence will be routine. Ordinary motions in criminal

u Significantly, F. Lee Hailey reportedly spent $351),(lot) for Ins own defense against charges of conspiracy
to defraud investors rising from his involvement with Glenn rumor [Time, Fob 16, 1976, at 5(1.) Nor is lie
alone. John F.hrlichman is tepnrted to have spent $400,1)00 on hisdefen.se. | Tntn;, lan. 11, 197.5, at 14 |

“ Unlike the proposed Volkct/Grabcr bill, the California death statute is silent nil lhe ttumhet ol lawyets
to be appointed in capital eases. Nevertheless, the California Supreme Court has held that a court should
presumptively appoint a second attorney it such an attorney " may lend important assistance in pre-
paring for trial or presenting the ease,” Kee/inn v. /Vic Superior (,'ourt of the lotviiml Countv of Sun Friinciscn.
30C.il. 3d |Feb. S, 19H21

“ Motions lor Cjpit.ii Casus, Southern Poverty Law Center, 19HI, p.1.



cases take on a different meaning. in death cases. Thus, motiops to su%press _ph%]smal
evidence or suggestive identification procedures, motions to dismiss the indictment,
or motions to Contravert search warrants, the routine matter of any criminal rase, are
longer, more complicated and more heavil I|t|%ated In death cases.

In capital cases, motions for the appointment of expert witnesses, the employment
of mvestl%ators, the utilization of private psychiatrists for trial and sentencing and
special motions to increase the court's consciousness of the requirements of "super due
process” are not only routine but required as an element of the effective assistance of
counsel, -

. Lnvirtually even’ death penalty casg, the defense will lile nr ons for change of venue
individual voir dire, Sequestration of Hurors during voir dire, and sequestration of a petit
jury. The motions are essential to offset prejudicial pretrial publicity and.to ensure the

defendant an impartial jury.Z There are reported cases of individual examination of po-
tential jurors that have lasted two to four weeks. The cost of sequestering the jury in a
%[I&}| J%hat, on the average, lasts from four to six weeks in a capital ease, isalso subistan-
ial.

Professor Robert Buckhout, a professor of pS){choIogy at Brooklyn College, Brooklyn
New York, has testified in over 80 death penalty cases. His expertise involves the Suf-
ficiency of eyewitness identifications as well as conducting juristic psychological surveys.
Juristic psychological surveys involve con_sultmg with the attorneys and preparation
of sample a/uest_lonnalres toassjst In targeting special mrors during voir dire, At times,
he has even assisted attorneys in the actual conduct of voir dire. Professor Buckhout's
fee for the surveys is S500 per day lor in-courtroom testlmona/ with a consulting fee of
S10(7per hour. In 1977, Professor Buckhout submitted a $25,000 lull ina death penalty
trial for a juristic psychological survey.

C. Investigators

Once an attorney appears in a death penalt%/ ease, and ordinarily before many of the
aforementioned prétrial motjons are brought, there arises the needfor auxiliary defense
services. Foremost among these is the negd for an investigator,

Investigators' fees, inour survey, range from $500 to $1500 per dag. Hourly rates
for experienced investigators, were reported to range between $75 and $200. The Office
of the State Public Defender in California has found the cost for investigators at trial in
some death penalty cases to have been in excess of $40,000. Similar”amounts were
reported by ﬁrlvate attorneys. The National College for Criminal Defense in Houston
found that the bare minimim needed for mvestlgr?tlon 15 $10,000, and this figure only
represents the mvesthatlon required for the trial phase. This figure, by New York stan-
dards, isconeededly row.w _ _ _

The Sixth Amendment right to the effective assistance of counsel in both federal and
state courts re(iulres thorou%h investigations inall criminal cases. Apparently, this has
not gone unnoticed by the Legislature. The legislative_debate on what would be paid
for investigators included a comment by Assemblyman Friedman about defendants who,
years after conviction, were able to Secure their freedom with “late" investigative

* Motions /or Ciipitill Ctises, Southern Poverty Law Center, 1981, pp 4.1-14, 78-4.1

" This cost is not detailed nor estimated herein. It will, however, lie a substantial charge.

a In People v. Ghivdon, 41 A D.2d 842 |1974|, a non capital murder ease involving a shooting in a social
club, the American Service Htireau, the private investigation iitnt on the case, found and interviewed more

than IS witnesses The work m that non-capital matter included the investigation ol each complaining
wnnoss and the retrieval of statements, The cost of this alone exceeded $28,1)00
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help. Referring to_this issue he stated, supra, at n. 20, “ This hill says you are going to
have those investigative services at the very beginning.” _

“Up_front" invéstigative services have been shown to be essential. In the, recent
case 0f Johnny Ross, imprisoned in Louisiana at 15 and sentenced at 16 to die for a
rape he didn't commit, mvestl(l;atlve services set him free. These investigative ser-
vices should have been available pretrial, but were not suP] Jed until the” Southern
Pg%/i%%t)éhléanvxe%enter brought a habeas corpus petition (in the “Federal” or third e -
g_The Southern Poverty Law Center received a letter from Johnny Ross in 1975 pleading
his innocence. Ross was 16 at the time—the youngest person on death row in America—
and the Center took his case. Ross's 1975 trial "had lasted less than one day despite
the fact that it was a capital case in which his life was at stake. ,

Among numerous other things, the Southern Poverty Law Center hired Gar%/ Eldredge,
% (Psrsl\é%tseelnvestlgator from New Orleans, to complete the investigation in the Johnny

“Eldredge read the trial transcript and began tracking down alibi
Witnesses, mterwewm% Investigating officers and pursum% other leads.
In reading the transcript, he noticed that the prosecutor had introduced,
through e testimony of a ¢riminalist, the rapist’s blood t%pe, as deter-
mined from a semen’ sample taken from the rape scene, but the pros-

ecutor had never tied this piece of evidence to Ross, ,
“ For the sake of thoroughness, Eldredge decided to check it out and
- contacted Ross to see if he knew his blood t Pe. The rapist's was the
* 'B' group. Ross didn't know his, but told Eldredge he liad donated
blodd a number of times since he'd been imprisonéd. So Eldredge con-
tacted the blood bank that served the prison. _
“Each of the numerous times Ross had donated, his blood had been
t¥ped,_ and each time it had come up ‘0 +." But these were the results
0 testln({by technicians, not physicians, so after informing (the Southern
Poverty'Law Center| of his fin mgs, Eldredge arranged for a prominent
university doctor to test Ross, and his tests producéd exactly the same
results. «* ¢[The Southern Poverty Law Center| took the evidence to
the district attorney's office. Soon thereafter, Ross was released. He is
now living with his'sister in Denver."4)

The price of the Gary EIdred({e investigation in the Johnny Ross case was ?.1500
It took place, however, years Hater than it should have, in conjunction with a federal
habeas corpus petition. The waste of taxpayer dollars that ensued from unnecessary
litigation is no hl_ng comfpared to the abuse of Johnny Ross's liberty—a deprivation of
treedom arising diréctly from poverty. _ _ , _

A typical criminal case investigation, obviously heightened in a death case, involves
se”chii' 19 for and interviewing every pofential favorable and adverse witness. It includes
crime _cene investigations, photographs, the search for and retention of experts, and
the review of testimony presented at pretrial hearings and other evidentiary proceedings.
The investigator retrieves evidence, follows leads, and deveIoPs factual theories, Fre-
quently, the investigator is deeply involved in surveys to test for prejudice within a
community and among Potentlal Jur?/_ veniremen, In gsystem which requires the mar-
Shﬂ”lﬂ% of facts beforé they are applied to law, the investigator is a crucial and vital
part of the defense team. _ _ _ _

Nor should it be forgotten that the sentencing phase of the bifurcated trial process is

Poverty Liw Report, Vol. 10, No. 1, Jan./Feb, 1982, at .3
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a co-equal Part_of_capital litigation at the trial level. Thus, the marshalling of facts on
the issue of quilt is but 50 pércent of the work that a good private investigator will be
doing inacapital case.

D. Experts and Auxiliary Services

Experts, such as forenslc?plentlstz uristic psychologists, psychiatrists, crime scene
reconstructionists, criminalists, pr g#rag exBe ts and others contacted in our survey,
reported fees ranging from S500 to $1,000 a day for their services. These people are
crltlcall%/ necessary"to the defense team. While any particular case may require a
different configuration of the experts required, all cases will require the extensive use
?f ntumelrous experts. The fees reported below are exclusive of the expenses required
or travel.

Judith Bunker, a technical specialist to the medical examiner in Atlanta, and one of
the top crime scene reconstructionists and blood stain analysts in_the countrx has
advised NYSDA that the going rate for such services ranges from S700 to S1,000 per

day. . e s _— .

Yn many. capital cases, difficult issues, such as the insanity defense, are often raised.
Psychological Evaluations, Inc., in Atlanta, has performed psychiatric and psychological
evaluations in death penalty cases throughout the country. Although the individual
fees vagf, Dr. Anthony Stong, a psychologist, reports the average fee"is approximately
S700 aday exclusive of expenses, _

Our office interviewed Mr. Robhie Robertson of W. A. Robertson and Associates from
Atlanta, Georgia, Mr. Robertson is an expert in the administration and analysis of poly-
graph examinations. He has participated in approximately 25 capital murder cases in
which his testlmon¥ and analysis were used” at pretrial proceedings, and trial and
sentencing phases of the hifurcated capital process. His present fee is $20(1 per day
for courtroom testimony. In addition, he charges S150 for the administration of the
polygraph examination with the average bill approxmatmg $500 plus exPenses.

Asstated earlier, Professor Ropert Buckhout has appeared in his capaci (}/ as an expert
witness regfardmg eyewitness identifications. His courtroom fc. is$500 per day. His
consultingTee, orice a(T;aln, $100 Eer hour _ _ _

Dr. Geor?e Jurow of New York, New York, has been involved in approximately 25
death penalty cases. His expertise centers on wijhcispoon issues.” HIs research.ton-
cludes that the exclusion of jurors oP_posed_ to the death penalty at trial results in biased
{urles. His services include consulting with the attorney and sometimes testimony at
he pretrial stage. Frequently, he isawitness in support of defense motions to empdnel
as?patr_atejury or the sentencing phase. His fee is'$100 per hour for consulting as well
as testimony.

Dr._Daylg Rothstein, of the Michael Reese Medical Center, Chicago, lllinois, is a
psychiatrist. Dr. Rothstein has testified in several capital cases in hoth the trial and
penalty phases, His fee is $125 per hour for in-court testimony and $110 per hour for
analysis. This fee inexclusive of expenses. T _
Dr. Se;imo_ur Halleck, .of the School of Psychiatry at the University of North Carolina
at Chapel Hill, has testified i both the trial and’penalty phases of capital trials. With
ahstag ard fee of $150 per hour, he approximated his average bill to be 52500 for both
phases.

* Witherspoon v. Illinois, 391 U.S. 510, 522 (1968), held that a death sentence may not he . .earned
out ii the inry that imposed or recommended it was chosen hy excluding veniremen for cause simply because
they voiced general ohjeetions to the death penalty or expressed conscientious or religious scruples against

us indicium."
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A typical death case will use these experts or others fJ]ust like them. A hypothetical
case can easily be designed. Let us assume a case in which three days of crime scene
reconstruction; a juristic psychological ,survex and a polygraph examination are required.
Let us further assume a witherspoon gury challenge that takes three days of work and
four hours of testimony and the use of one psychiatrist who has conducted.a five hour
exam and testifies for two hours. This relatively modest use of experts will run up a
bill for the state of more than $30,000 mgust the guilt phase of a capital case. These
costs are real. They will be paid by the state. They will be present inevery capital trial.

E. Sentencing in the Penalty Phase

. Any aspect of the defendant's character or record and any other circumstance offered
in mitigation of punishment must be considered by the jdry in the penalty phase of a
capital trial. Lockett v, Ohio, 438 U.S. 586, 604}1 18). Lockett followed on the heels
0f Woodson v. North Carolina, 428 U.S. 280 (1976). IN woodson, the SuPreme Court
In de_{jlmnt the requirements of capital sentencing procedures, stated that courts must
consider the:
“character and record of the individual offender and the circumstances
of the particular offense as a constitutionally indispensible part of the
§rocess of inflicting the penalty ofdeath."” (gmphams supplied.) 1d., at

04,

In Gardner v. Florida, 430 U.S. 349, 358 (1977), the Court held that: .

9 "(I]t is now clear that the sentencing process, a5 Well as the trial
itself, must satisfy the requirements of the Due Process Clause ***(T]he
sentencing is a critical stage of the criminal proceeding at which (the
defendant] is entitled to the effective assistance of counsel. " The
defendant has a legitimate interest in the character of the procedure
which leads to the imposition of sentence. .. ." (Citations omitted.)
((Emphasis supplied.) _ _ _

At this critical stage of the_proceeding, the defense may use many of the socio-psychi-
atric witnesses, employed durmg the tridl phase, However, this stage additionally requires
the_|?vestf(gat|on of the defendant's family, friends, neighbors, ‘school personnel, and
social workers.

The investigation at the sentencing phase requires a comB!ete retrospective analysis
of every positive aspect of the defendant's life from the day of birth_to the date of sentence.
The witnesses called to this proceedln% vital tq establishing evidence in mitigation of
sentence, must be made available to tes n;%, requiring, in many cases, the reimbdrsement
of travel expenses and accommodations. Military, school, work, and other records must
oe_designated, mcated and retrieved. _ o _

The Volker/Graber bill will permit the court, upon a showing of prejudice, to discharge
the trial jury and empanel a new sentencmgdury.'*Z Hence, "defense counsel will un-
doubtedly make the same motion as was made at trial for individual voir dire at the
sentencing, phase and for sequestration of the sentencing jury. Here again, a length
process of individual voir dire is, in many cases, the onl¥ possible remedy to empane
a fair anti impartial jury on the question of sanction. The main reasor courts have
granted individual voir dire is that it is uniquely suited to capital cases. ,

Death cases ordinarily arc accompanied by tremendous pubI|C|t¥ and notoriety.
Infection of the jury panél by this kind of publicity, and its resultant etfect on jury fact-
finding, creates reversible érror. Therefore, it is in the interest of the court system to

« Proposed Ckim. Puoc. Law §400.27(2), S.7600/A.9379 §8 11982).
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permit individual voir dire and sequestration of jurors during voir dire. SUCh voir dire
enables the, defense to delve into the area of prejudice witho(t fear that the answers of
one juror will taint the entire panel. Such taint preserves an issue for later litigation.

Three of the mitigating factors described in the proposed death bill for New York
require the sentencing jury to consider whether ", . . Itjhe murder was. ommitted
while the defendant was mentally or emotionally disturbed or under the influence of
alcohol or any drug . .. "4 whether "... [t|he defendant was under unusual and sub-
stantial duress or under the domination of another person ... ,"#and whether ... [t/he
d$fendant’s men_tfal capam,t% ... Orhis abll|lt¥_ to conform his conduct to the requirements
of law was signi |cantl%/| paired. .. . "&These circumstances clearly contemplate a
situation where the defense will be called upon to present extensive testimony of psy-
chologists and psychiatrists. The previously discussed costs of such services will again
be incurred by the'state. They will probably e higher in the penalty phase of the caﬁltal
trial since the importance of Such testimony is magnified by the omnipresence of death.

Furthermore, since 1978, it has been constitutionally explicit that:

" .. (T)he El%h'[h and Fourteenth Amendments require that the
sentencer ... not e precluded from considering, as a mitigating factor.
any aspect of a defendant's character or record and any of the circum-
stances of %he offense that the defendant proffers as a basis for a sen-
tence less than death. '14o

The requ,lrements which permit relevant evidence in mitigation also result in the
defense calling witnesses to establish the cruelty of the death penalty. Former death row
inmates, thedlogians and witnesses to prior executions are the type of non-traditional
expert witnesses that now, under rules laid down by the Suprem@ Court, testify in the
penalty phase of capital I|t|Pat|o_n. The expense of th: se experts at the sentencm? pro-
ceedmﬁ will be considerable. Little, if any, of this.+ -fence can be legally excluded
from the sentencing phase of a capital trial in the Unitcu States.

Mr. Lloyd McClendon, Deputy Administrator, Ohio Penal Industries, Columbus,
Ohio,. Is an ex-death row inmate; having spent two years on death row. He has been
certified as.an expert witness in approximately six death penalty trials throu?hout the
country. His testimony is used at the sentencing stage to rebuf”the deterrent effect of
the death penalht/P/ and’to sup?ort, mitigating factors ‘such as the defendant's positive

c

potential. Mr. McClendon's fee is presentIY $500.a day lor in-court test|m0n¥. In a
recent case in the state of Florida, he submitted a bill to the public defender's office for
approximately $2000.

The array of expert witnesses, including social psychiatrists, criminologists, and
counsglors,” whose testimony will bear on”the inadequacy of the death penalty as a
sanction, requires preparation for a full blown evidentidry, adversarial procegding.
Experts to testify on the death penalty as it |s_ap'olled In a particular state, professors
to testify on the Ehllosophlcal question of ca[fltda punishment, social smenilsts fo re-
solve jury doubts, and man%/ others are called as witnesses in the penalty phase.
Testimony on the Incfficacy of the death penalty as a deterrent, on attitudes toward the

*J Proposed Ckim. Proc. Law §400.27 (ti)|f|, S.7600/A.9379 §8 11982).
“ Proposed Crim. Pkoc. Law §400.278]|c|, S.7600/A.9379 §8 119821.
41 Proposed C rim. Proc. Law §400.27/8||b|, S.7600/A.9379 §8 11982).

*» Lockett v. Ohio, 4.38 U.S. 586, 604 |1978|.
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death penalty, on racial prejudice, and on every imaginable issue that can prevent the
e ecutl?n of'a human heing is permissible and systématically used in the sentencing
phase ot a capital case.l/

THE COST OF THE GUILT AND PENALTY PHASES

The first stage of “ State 1" has been seen to be expensive. We recalo costs_here.

Defénse; Charges for the defense will conservatively total 5352,700.

One hundred seventy six thousand, three hundred fifty dollars
(S176,350) 1s allocated for each phase (quilt and penalty)48 as follows:;
ALEOTNEYS v $106,350
INVESTIGALOTS covvrvvsrvsenssvsssnssesssssssssssssssssssssssssssssesssssessssees 40,000
T N 30,000
20

5176,
Prosecution: Our estimate of prosecution costs at the trial level for
g%e4 gu4l(|)t0 aABd penalty phase of the average capital case in New York is

Court: As previously stated,%) court data is difficult to retrieve for the
purpose of capital litigation cost modeling. Wo do, however,-have a
gmdepcst and. in the dbsence of hard data_we use It. fohn Ackerman

ean of the National College for Criminal Defense, reports that a local

» Texas judge, counting only court-time, employees tirrte and jury

sequestration, estimated the county cost of arecent death penalty Case

at over 5300,000. This amount did not include appeal, and the defen-

dant in that case did not receive a sentence of death. In fact, the case is
now on appeal. , _

Correctional Cost: As_IPrevmusly stated,5 we do not estimate or
allocate local jail capital incarceration costs.

** it should bo noted ihat the only experiential competence statutotially required under the Volker/Graber
bill is in the trial of felony cases (three ycars|. However, the two stares ol the bifurcated capital process re-
quire experiential competence in both the guilt phase ,trial| and the penalty phase (sentencing). The art of
sentencing advocacy is a new and developing area. Experience in New York felony court representation,
.hscnt more, is not sufficient experience for the sentencing phase of a capital case. Additionally, in New
York, experiential competence in similar sentencing proceedings would he virtually impossible to acquire.
Although Article 400 of the Criminal Procedure Law presently provides for ptcscntcncc conferences, sum-
mary hearings, and other specified hearing procedures, these proceedings do not approach the complexity or
importance of penalty phase pioceedings in death cases. Furthermore, the CPL proceedings can only be held
before a judge |CPL §8§400.1C; 400.15(7)(a); 400.16(2); 400.20(a); 400.21|7||a|; 400.30; 400.40|5|| while
penalty phase proceedings are held before juries. Although the Volker/Gr.'ibcr bill clearly permits hiring
special counsel to assist m penalty phase procedures, including post-trial, presentence motion practice,
prcsentence investigations, hearing preparation and the sentencing hearing itself, we do not independently
calculate these fees.

' This assumes aconcededly low model four week trial of 120 trial hours, exclusive of motions. It assumes
two rrial lawyers, one investigator, and the expert costs detailed supra at D. One hundred twenty five (125)
hours of motion work are allocated to the guilt phase, and 344 hours of lawyer time to investigation and
prcparaiion (research, witness preparation, client interviews),

49 See n. 28, supra,

10 Sec n. 30, supra.

4 Sec n. 29, supra.
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_We can now allocate and chart some of the costs arising in the first stage of capital
litigation—the guilt and penalty phases. (See Table 2 below.)

TABLE 2
COST OF THE GUILT AND PENALTY PHASES
TRIAL
PENALTY PHASE [>ctemc Piii‘iccumm Court Correction Other TOTAL
State Charge $176,350 -0 - $150,000 —0— J $326,350
County Charge -0 - S422.700 -0 - * ? $422,700
VAV VXVCEVIES
GUILT PHASE Defence PtOMICUMIin Cnuil Correction Orher TOTAL
State Charge $176,350 _n_ $150,000 -0 - ? $326,350
County Charge —0— $422,700 -0 - ; $422,700
STATE %652,700
,COUNTY $845,400
TOTAL $1,498,100

Under the Volker/Graber bill, it will cost New York State and its counties more
than $1.4 million to bring a capital case to the point of a death sentence, However, the
drain of taxpayers' money will have just beg_ n. The costs associated with the ensuing
nine levels of apg)ellate"rewew are substantial.® The first two stages of the appellate
process within “State 1" are detailed below.

DIRECT APPEAL TO THE COURT OF APPEALS

The Volker/Graber bill authorizes a direct appeal to the Court of Appeals from judg-
ment of conviction and sentence of death. The Court of Appeals will review the law and
the facts. It will examine the presence of passion, prejudice, or arbitrariness in the
sentence. It will review statewide sentencing patterns and determine whether the
sentence of death is disproportionate or excessive. The appellate process will increase
the total cost of the death penalty procedure by: 1) being more expensive than non-
capital appeals; and 2) rect;e,neratlng the costs, of the trial process when cases arc remanded
for trial. The latter result is not infrequent in death penalty appeals. . _

The California Office of the State Public Defender reports that nine out of the first
11 death judgment appeals under California's death penalty statute resulted in either

"* It hears repeating that the proposed bill does not limit the reimbursement of appellate delense counsel
to the state appellate torum. Indeed, it requires the appointment of appellate counsel fur the federal as well
as the state level. The costs associated with "State 11" and (lie "Federal™ litigation channel (see Table I,
.suprn) (post-convieiicn proceedings, appeals, writs of certiorari, federal habeas corpus petition, federal
appeals, rehcarings, and writs of certiorari) arc not detailed in this paper. Furthermore, the Attorney General
will icpresent the state as respondent at each application for a writ of habeas corpus and other federal relief.
The weighty state costs associated with (his representation at three federal stages ol litigation arc also not
detailed herein.
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reversals or retrials. That office also reports the cost of a death penalty appeal on the
state level to be in excess of S30,000 per case.

The proposed New York bill would require appellate counsel to perfect two appeals
at once, 1.e., the sentence reviewSand the djrect appeal. The expense of this procedure
will also be felt by the state and county as they attempt to defend the conviction. The
constitutionality of a death penalty statute is almost always attacked on appeal. In New
Yark, this will require the Attorney General's office to appear and defend the constitution-
ality of this statute.

In our survey on aéapellate death penalty costs, F. Lee Bailey's office reported a mini-
m&npggggs?ﬂ 5,000 to take a non-capital felony appeal. Again, this figure is exclusive

The Southern Povertm Law Center rePorted the cost of an appeal to range from 520,000
t0530,000. Under the New York statute, the costs will be higher.

_In order to accurately quantify time involved in a capital case, we examined juris-
dictions which have objectified the appellate process b3/ the development of workload
standards. In Californig and Michigan, the state defender offices have quantified non-
capltal,appellate work into work units, B)ﬁ calculating the number of hours to prepare
one briet from 300 pages of transcript, the Michigan Appellate Defender Office, has
developed an "an appéllate unit"—a work unit equal to 55 hours of attorney time.
Under this formula, a minor non-capital case_directly appealed to the highest state
court would require 3.7 work units or approximately”2037i hours. This mcludes an
application to appeal, an appellate prief, oral argumént, and motion for_rehearing. It
docs not,cover_replgl briefs, client visits, or expenses. The standards for California are
substantially similar.

, Sl%nlflcantly, the Appellate Section of the National Legal Aid and Defender Assqcia-
tion% has developed capital case appellate standards and has also done so on the basis of
work units. Under these standards, which can permissibly be met under the express
provisions of the Volker/Graber bill, 30 work ynits are the standard work load_for one
appellate attorney for one year. A direct appeal of a death ease to the New York Court of
Appeals would constitute” 14 work units under these standards.

. This figure, which may be somewhat low considering the extensive research and
innovation that will be required in the first onslaught of constitutional challenges to
the Volker/Graber hill, translates into about five months work or between MO and
900 hillable hours. At the rat$s charged by the "best" counsel, supra, at n. 33, this will
translate into defense costs of 580,000.

u The costs associated with the constitutionally ici|iiircd disproportionality review have not heen assessed.
The death penalty statute will require the arresting police officer, the prosecuting attorney, the defendant's
attorney, and the trial indue to file reports with the Court of Appeals in every case where a defendant is
indicted for first degree murder, These reports will have to he filed with the Court of Appeals within 30 days
of adisposition by a superior court. They will also have to he separately analyzed in conjunction with each
death penalty sentence appeal. The contents of the reports will be designed by rule of the Court of Appeals.
They are obviously, therefore, not detailed in the bill. It is, however, clear that, independent of other in-
creased capital case judicial costs, the judicial system vill need significant additional resources just to carry
out disproportionality review.

“ N.Y. Extc. Law,871 (McKinney 1972).
51 The workload standards repotted here were presented at the National Appellate Defender Conference
conducted by the National Legal A d and Defender Association, April 10-12, 1981, in Indianapolis, Indiana

Tlie capital case woiklo.ul standards of 30 work units define a capital brief as 10 units, and a petition for
ccitmran as four.
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w York State Court of Appeals will, therefore,

A direct appeal of a capital case to the Ne
5160,000% exclusive of correctional and court

cost New York taxpayers no less than
costs, as indicated in Table 3 below.

TABLE 3
COST OF DIRECT APPEALTO THE NEW YORK STATE COURT OF APPEALS
APPEAL
COURT OF APPEAIS Defense Prosecution Court Concciion Other TOTAL
State Charge $80,000 —0— ? 7 $80,000
County Charge -0- $80,000 -0 - -0 - f $80,000
STATE %80,000
COUNTY $80,000
TOTAL $160,000
SUPREME COURT REVIEW

Fmal Jud%ments of the Court of Appeals rendered in death penalty cases are next
revilwable Dy the United States Supreme Court b%/ writ of certiorari. Bringing such
petitions is routine capital practice. Preparation of the petition and the brief on the
merits involve complete review of, and familiarity with, the entire trial transcript
and all state court grocee ings. The transcripts to be reviewed frequently contain
thousands and thousands of pages.

Edward Nowak, Public Defender of Monroe County and an able appellate IaW%/er
who successfully argued the landmark case of Dunaway v. New York, 99 S.Ct. 2248
(1979), before tire Supreme Court, estimates that the amount of time to adequately pre-
gare a non-capital case for Supreme Court review avera?es between 150 and 200 hours.

eventy to 100 of these hours cover the preparation of the petition for certiorari. Once
the pefition is granted, however, fine points have to be honed and final briefs have to
be prepared. SiX lawyer weeks is not an unusual amount of time in non-capital cases.

In caﬁltal cases, far more is involved. The record is longer, the issues more complex,
the stakes higher. More importantly, the constitutional principles involved have fre-

uently only recently been enunciated and are sutyect to precise case by case refinement.

uring this process’of review, while the cost of defense services will e a state charge,
the co3t of prosecutorial time will be a county charge, . o oo

. The Supreme Court does not look at a certiorari petition to do justice to an individual
litigant. Despite its reputation, the Supreme Court does not sit as'a “court of Jast resort."
Rather, In exercising Its certiorari %urlsdlctlon, the court seeks to either refine existing
propositions of law, explore potential areas for applying settled principles of law, or t0
resolve constitutional ‘conflicts among the state or federal circuits. In death cases
these plrlnmples heighten the existing pressure to find novel issues for Supreme Court
reversal.

In the most recent case hefore the Court, Eddings v. Oklahoma, . U.S 102 S,
Ct. 869 (1982), the question presented was whether or not the infliction of the death
penalty on a minor who was 16 at the time of the crime constituted cruel and unusual

Prosecution costs arc calculated at a ratio of 1to 1with defense. Sec n. 28, supra.

21



gunlshment under the Eighth and 14th Amendments to the Constitution of the United
tates. A second_question was whether or not the Supreme Court should address the
plain error committed by the trial court when it refused to consider relevant mitigatin
evidence. The petition™for ceitioicn, was 26 pages long. The state's ogposmon brief,
20 pages long. Tne brief on the merits, filed for the petitioner, was 6 paqes long. It
argue three points of law, cited 81 cases, and discussed 95 domestic statutes. It reviewed
the statutes of 11 countries. Seventy-seven other authorities were cited in the brief. Five
apPendlces containing in-depth social research were filed. _
he Eddings case is not an unusual effort on hehalf of a capital defendant. It involved

hundreds and hundreds of attorney hours to research, prepare and present the case.5

Applying the Michigan w¢ k unit formula, a non-capital petitjon for certiorari, brief
and argument betore the United States Supreme Court requires tour units or 220 hours
of attorney work. The California formula, applied to Supreme Court review in a non-
capltal case, would require three appellate work ynits and ap'orommately 200 hours of
attorney time for research, preparation, brief writing, and oral argument. Applymrq the
NLADA Appellate Section standards, a petition for ccriiomri In atapital case would re-
quire approximately 256 hours of preparation. Supreme Court review itself mcIuqu
legal research, greparatlon, certiorari Petition, briefs, and, oral a,r?ument would e equa
to 3orh surpass 46 percent of an attorney's work year. This is bilTable at approximately

ours,

Under the provisions of the Volker/Graber bill, which provides fees at the rates charged
by the "best attorneys," supra, at n. 33, this will translate into defense costs of 585,000

Supreme Court review of a New York capital case will, therefore, cost New York
Ltlagplayers no less than $170,000'Bexclusive of correctional costs as indicated in Table

elow.

E 4

TABL
COST OF SUPREME COURT REVIEW

WRIT OF CERTIORARI

U.S. SUPREME COURT Dcfenv* P'tikn'uiiiin Court Corrcctmn Other TOTAL
State Charge $85,000 -0 - ? 1 $85,000
County Charge 0 - $85,000 —0— ? * $85,000

STATE 585,000

COUNTY 585,000

TOTAL 5170,000

Significantly, the Supreme Court decided the narrower of the two questions ..i Editings. Tl.e constitu-
tionality of imposing the death penalty on a 16-year-old thus remains an open question. The ease is now in
Oklahoma jwaiting a resentencing procedure. NYSDA has been informed that a motion has been made
seeking the appointment of a new sentencing judge. This will, of necessity, have o he decided before the
case can proceed.

5% Prosecution costs are calculated at a rate of 1to 1with defense. See n. 28, supra.

22



PA’\ﬁ)T]JE:
A ON THE COST OF
THE “CORRECTIONAL™ PROCESS

The fiscal wastefulness of a criminal 17ust|ce system with a death penalty is epitomized
by the cost of incarceration, Since 1976, when the death penalty was held not_ to be
unconstitutional per sc by the Supreme Court, four people have been executed in the
United States.5 1phe vast majority of capital defendants do not get executed; rather,
ultimately, after enormous agony and squandering of the public treasury, they are
sentenced to life imprisonment. It will be the same in New York State. Néw Yorkers
will .not only pay for the cost of trial, a{)peal, and nine levels of review, but also for
the incarceration of the inmate durmP he process and most probably lor the rest of
his life. It would, in the eyes of some, fie better at the outset to offer life imprisonment
as the only sanction for first degree murder. _

The annual cost of malntajnln%an inmate inaNew York State prison was calculated
at 315,050 in 1978.00 Assuming that the average a9e of persons convicted of first degree
murder is 30,61 and that they Will live until age. 70, the cost of life imprisonment for
40 years would be $602,000."At a cost of SI.4 million, a death penalty trial alone will
exceed the cost of life imprisonment. _ _

For the defendant facing capital punishment, the cost of special death row security
must be added to the annual charges above. Thus, accord,m% to representatives of the
Florida Clearinghouse on Criminal Justice, durlnlgsthe eight to ten years involved in
post-conviction appellate review, an additional 315,000 Per year for each inmate will
protiably be required. This security.cost reflects the need to deal with the death row in-
mate individually, to maintain an’ individual cell, and to separate the inmate from the
general population. This issue is certainly not new to correctional administrators.

Richard McGee, then Administrator of the California Youth and Adult Corrections
Age’.cy, statea 18 years ago:

“There is also the argument of cost. Why support some murderer
f%r the rest of his life when we could execute him and save all that money,
the argument goes. _ _

“Like so many arguments favoring .the death penalty, this does not

w Note that of the four, three—Gary Gilmore 119771; [case Bishop (1979); and Steven lady (198U —all
desired execution. Only lohn Spenkelink did not wish to die. He is thus the only person to he executed
against his will since 1967. Since 1976, eight persons on death row have, however, committed suicide.

D.McDonald, The Priceof Punishment: Public Spending for Corrections in New York 13 (1980)

M Florida reports the average age at admission to its death row  30.8 years. Bureau of Planning,
Research and Statistics, Florida Dep't. of Corrections—Diath Row Analysis |, Statistical Facts
|Aug. 29, 1980|.

Thorsten Sellin, writing in 1961, said: "It has . . . been claimed that |(lie- death penalty| is an economical
way of disposing of criminals who otherwise, would have to he supported at public expense—perhaps (or
the rest of their lives. Those who employ this cynical argument may be ignorant o! the sometimes moun-
tainous costs of the administration of justice in capital eases and they certainly have no knowledge nl Un-
realities of prison administration. It is no doubt true that some prisoners, including some lifers, do not make
adequate returns to the state—measured in dollars and cents—tor some of them are mentally or physically
incapable of doing so. But most lifers work in prison. They perform domestic services, they work in prison
shops, they do clerical work. Il they were paid a wage commensurate with their services, they would he
able to pay the costs of their maintcr tnce, hut since they are paid little or nothing, it is easy to forget that
they are a source of financial prolit to the institution in one way or another Anv prison warden will testify
to the fact that it is from the group ot lifers that he draws a considerable number ol trusted inmate employees ™
Cjpitnl Punishment, 25 Fed. PitoiiArioN, No. 3, at 3 (Sept 1961|.
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hold up under factual analysis. The actual costs of execution, the cost
of operating the suPer-_maX|mum security condemned unit, the years
spent by some inmates in condemned status, and a pro-rata share of top
level prison official's time spent in administering the unit add up to a
cost substantially greater than the cost to retain them in prison the
rest of their lives: :

"Furthermore, perhaps half of those condemned could make highly
useful prisoners. It is a common experience that many long-term prison-
ers settle down to responsible jobs in the prison community which
could conservatively be valyed at a minimum of half the salary of an
employee in industrial, maintenance, clerical and other roles. This
\r/]v%nd more than pay for both their own keep and that of the other

alf,

"Thus, our studies indicate that just on the basis of prison costs alone,
it would actually be cheaper to do away with the death penalty. en
the other costs. of death penalty cases arc added—the longer trials, the
sanity proceedings, the automatic and other ap{)_eals, the time of the
Governor and his staff—then there seems no question but that economy
ison the side of abolition." 83 (Emphasis supplied.)

41 McGee, Capital Punishment as Seen Dy a Cotrcctional Administrator. 28 Fed. Probation, No. 2, at
13-14 (June 1964).



CONCLUSION

Throughout this paper we have suggested the existence of certain indirect costs or
made reference to specific costs we do not calculate.64 These include cqurt costs, jur
sequestration, security costs for local correctional facilities, the cost of hiring specid
PenaItP/ phase counsel, and millions of dollars that will be associated with state and
ederal post-conviction review, _

It should t(J]y now be clear that government has failed to_look at_the actual costs of
defending and”prosecuting capital cases. It has failed to examine the impact of the death
P_e,nalty on the state's correctional system. It has no idea what the price tag for capital
|t\|/9at_|on by the Attorney General's office will be. _

hile prosecution costs in capital cases will probably bankrupt some counties, local
governments, already caught in a quagmire over a ]Ial| crisis, have yet to examine the
|m£act of capital casé security requirements on local correctional facilities. _

Il these Issues must be confronted without appeal to bloodlust. Bloodlust in the
name of the publlc1qood is a political lie. _ _ _

And the public? The public is conr.med with security on the streets, in homes, at
school, in offices. The public is, ¢ best, overlooked By a government's death-ben

hool ffices. The publ best looked by a g t's death-bent
myopia and, at worst, dlsre%arded.

Crime and justice need To w' ar a_common %/oke. The death penalty permanently
disengages them one from the other. There can be no murder in the name of justice.

Capital case* do not need to exist, The expenditures outlined in this paper are not
necessary. Millions of dollars directly attributable to a death penalty and capital liti-
gation can be instantly saved and redirected by not reinstituting capital punishment
in New York State. Th). Is not a choice ordinarily posed to voters or those others who
live petrified and diminished by the fear of crime.” . _

olitical rhetoric, however, should not be permitted to obscure the true pain of the

Political rhetoric, h hould not be permitted to ob the true pain of th
families of homicide victims, They need closure.. For capital defendants, delay and
legal review mean life. Foi the familiés of homicide victims, delay and legal review mean
pain, For both, the process is agonizing. . .

While many have voiced concern over victims or perpetrators, few seem to know the
mac agony of either—the aﬂgny that comes from the noto_rletg of five or six apﬁeals, from
two ot three reviews by the Supreme Court, from being dragged, alone, through the
cruel and unusual punishment of wailing, _ _

For the victim's famllg, It is the seemingly endless grief, memories of the morgue,
Acounting the report of death, rcfeeling aloncness. _

) Tt%ﬁ death penalty p*'petuates victim pain. It also eats at the innards of the accused.
eatnrow; : L :
... Isset up with one thing in mind: to hold aBer_son_untll execu-

tion. Nong of the pro?r_ams ot education or rehabilitation available

to others in even the strictest of prisons are available to death row in-

mates._The prison js required only to house, feed and then kill the in-

mate. This makes life on death row far more depressing and meaning-

less than life normally is in prison. , . . [D|eath row, .. aghastly zdo

organized and wholly“devoted to carrying out the mosi; sordid act imag-

inable ***js H]ust barely living. It is instinctive existence where the

days arc stitched together by d thin thread of hope that either the laws

under which the penalty was decreed will be ruled unconstitut ignal or

one's conviction will be reversed for some reason. The effects of years

of isola; on and deprivation, the lack of human contact, touch, and

"* See nn. 25, 26, 29, 30, 38, 47, 52, 5.3, 5a, supra, and text accnmpanyinK them.
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sexuality builds unrelicvable pressures. The constant. possibility. of
execution added fo those pressures makes for a grinding, withering
life that is all but intolerable—a ‘slow coming d rk: o

The debate on the death penalty has become sordid and loud, It has diminished us
all. We have come very far down tfie road from morality. Too far. The distance is shame-
fully represented by the theme of this paper—cost. Capital litigation and the costs
of the death penalty, however, will not go away until the death penalty is abolished.,
_As can be seen from Table 5 below, some of the costs of the first thre¢ stages of capital
litigation will total no less vhans$ 1,828,100,

TABLES
~ COST OF STATE |
(Tidal, Appeal, Supreme Court)
Defense Timccuuon Court Correction Other TOTAL

State CharRC $517,700 -0 - $300,000 ? 7 $817,700
County Chaijje -0 - $1,010,400 -0 — 1 7 $1,010,400
STAT% 817,700
f COUNTY §1,010/400
TOTAL $1,828,100

'BP{ the time the first 40 New York death cases have been tried to verdict, over $59
million will have been expended. By the time “he first 21 New York death cases have
reached the United States Supreme Court, New York State and its counties will have
expended as much as the Governor, in his February crime message, deemed appropriate
for the entire statewide Majgor Offense Prosecution Program. ‘An amount exceeding
the Leglslature's fiscal year 1982-83 local criminal justice assistance budget will rapidly
be spent to pay for the death penalty in New York,”

A'recent analysis of the criminal justice systemé4 indicates that the cost of the system
has increased by 120 percent evera/ five years since the early 1900's, while the rate of
Inflation has _onI){ increased by 40 percent every five years. A capital case, therefore,
that necessarily taps resources from all facets of the Criminal justice system, can be
estimated to increase in cost at a similar rate. 1f 20 percent of the murder cases in New
York s251 convictions in 1980)67 are prosecuted through three sta?es of litigation as
capital offenses at an average cost of $1.5 million, then in current dollars the death
penalty will generate costs of approximately $75,000,000. If we assume that the cost
will grow in proportion to the cost of the criminal justice system as indicated by the
study, then In the year 2000 A.D., the death penalty will cost"$1,075,000,000 annually.
Perhaps that 1s what the Temporary Commission on Revision of the Penal Law meant

“ D.Magee, Slow Coming Dark: Interviewson Death How 5, 6 (i0KO

“ Scpler, The Next Twenty-Five Years Facing the Criminal Itisucc System Using Standard Ccleraiktn
Charting for Systems Analyses. 6 Am. | Crim Law47 (1979).

* Annual Report "SO—Crime and Justice, New York State Division of Criminal Justice Services, at 224.



Ia?] (119625\/tveh@|rég regarding the death penalty, it found "nothing but obstruction, confusion
waste.

We have not detailed the costs of an actual execution, They singularly generate in-
ordinate, almost uncontrollable, expense. The state of Ge,orqla which éxecutes b
electrocution, spent more than $250,000 solely for the anticipated, but aborted, execu-
tion of Jack Howard Potts in 1980.69 _ ,

Special telephone lines running from the_prison to the United States Supreme Court
and to the Governor's office are necessar}/. he cost of extra police personnel for crowd
control, helicopter security and the shutdown of federal air sPace over the prison are
but a few items of the irrational cost that will be generated in the rare handful of cases
that ever reach the execution stage. _

It is our hope that a rational disCussion of the costs of the death penalty will lead New
York State to arational conclusion. S

41 See n. 6, iupra.

4* Atlanta Journal, Feb. 11, 1982, at 1, col. 1
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Bill No. SB 121 "An Act authorizing capital punishment.._."
Fiscal Note Assumptions (cont. page 2)

If this death penalty bill is enacted, representation of the poor in
death cases must be adequate. This is due to the possibility that an
innocent person might be killed by mistake. Some degree of mistake 1is
of course a potential problem in all criminal cases. But iIn non-death
cases, the system stands ready to correct those mistakes where they
become known. An execution can never be corrected.

Due to these considerations, the processing of a death case is much

more complex and expensive than other criminal cases. Mot only are
extraordinary amounts of attorney time and substantial expert fees
necessary iIn the guilt phase of a trial, but the penalty phase, iIn which
a jury determines whether or not to put a person to death, takes on
tremendous significance. This penalty phase requires extensive attorney
preparation, the use of psychiatric experts and family and friends from
out of state, and other necessary expenditures.

Finally, even after the death penalty has been imposed, the appeal
procedures are lengthy and time consuming. After the guilt and penalty
phases of a case, the following procedures would be routine:

(@ Appeal of conviction to the Alaska Court of Appeals.

(@ Petition for Hearing to the Alaska Supreme Court.

(@) Automatic sentence review by Alaska Supreme Court.

(1) Writ of certiorari to the United States Supreme Ccurt.

(3 Post-conviction relief proceedings in state court.

©) Appeal of post-conviction relief proceedings in the Court of Appeals.

(D Petition Cor Hearing of post-conviction relief proceedings to the
Alaska Supreme Court.

(B) Writ of certiorari to the United States Supreme Court.

(© Petition for Writ of Ilabeus Corpus in the Federal District Court.
(10) Appeal to the UniLed States Court of Appeals.

(I1) Rehearing in the United States Court of Appeals.

(12) Writ of certiorari to the United States Supreme Court.

(13) Commutation applications to executive branch.

(1<) Emergency stays to the United States Supreme Court.

In Fiscal Year 1982 this agency handled 30 first degree murder cases
which would quali .y as capital cases under this bill. The figures in

this fiscal note are based on that figure. The specific figures were
arrived at rs follows:



Bill No. SB 121
Title "An Act authorizing capital punishment. .

Fiscal-Note Assumetx0l,s
(coiit. p. 3

(1 Personal services. This agency 1is currently 11.5 attorneys

short of the LEAA standards for the maximum number of cases to be
handled by an attorney to ensure competent representation when mj

death penalty cases arc involved. Death penalty cases take substantially
more attorney time than other cases. For example, the Florida Legis-
lature has adopted standards which permit an attorney to handle no
mere than 8 death penalty trial cases per year, or 5 death penalty
appeal cases per year. For comparison, tin; LEAA figures are 1S0O
non-death felonies or 25 appeals a year. Some states have applied

far more stringent standards. For example, the California state
appellate defender permits attorneys to handle only 2 death penalty
appeals per year. Given the TfTact that the attorneys who handle death
penalty cases will have to be given drastic caseload relief, their
extra cases will be loaded onto the caseloads of attorneys whose
caseloads already exceed recommended maximums. Thus, at a minimum,
this agency must be brought up to the minimum number of attorneys
required to handle the caseload as it exists without the death penalty.
This necessitates the addition of twelve additional alLtornevs, plus
necessary investigation and clerical support staif.

(@ Travel and Contractual Fees. (@ The Now York Elate Dcfonder
Asscciation has estimated that a minimum figure Dm export witness

tecs must be $30,000 for the guilt phase and $80,000 for the penalty
phase pel* case. Thus, the contractual and travel ost*.: tor export
witnesses has been calculated at $00,000 pci case. This does not

li.elude any export fees which might bo necessary at the appellate stages.

() Bii.ce no public detender cilice exists in the Kodiak/bristol Bay/
Aleut :m area, we must be prepared to expand out contract with private
niLv ru- ys to handle death cases at tin irtal and penalty phases.
Appeals will be handled by the Public Defender office iIn Anchorage
since being <n site mar the trial coui L is not necessary Lor appellate
work. Tho New York Stale Defender Association estimates that to

c. it N\.ct with private counsel as wel I as pi.ivide expert witness and
iliftstiqjLian contractual fees costs approximately $150,000 per case

e ling the guilt and penalty phases only. Based on statistics which

i jow one "capital™ _y." handled in lhcse an as during Fiscal. Yoai 1982,
.".oi), 000 m contr.;ci .;al lees lias been added Dm tins area.

(j) Egu igjinrulL uj.djnigj lies. Other «<-sts ino lude expanded of Fieo
xpgo for anditional personnel as well as equipment and supply money
iti adc.ilLional personnel.

“filk abotv* costs do nol take into account contingencies such as ie-
Versa ls and retrials niter appeal, travel to Washington, B.C. to argue
befoia th". UW,.ited States Supreme Court and other costs which at this

tir.e are dirf.eult o predict. However, the" cost of defending a
Oii.pii.il cane [l tremendous given Die unique nature of the death
P<iuity,an.i without adequate representation .i conviction will no.

wx»tin; Lam: appellate challenge.



